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ccording to the classical economics,

the purpose of participants of the

market economy is to get the high-

est profit with competing 1) in the
most qualitative product or service, 2) in the least
expenses, 3) in the highest price or the maximum
sale. It provides the fair competition, free market,
the development of the entrepreneurship, the satis-
fying of consumers, the growth of the gains, the rise
of life standards and generally, the living and prog-
ress of the economy. But there are some obstacles
arising in this sphere which considered as unlawful
activities according to the legal system of countries.
One of them is the horizontal agreement. A hori-
zontal agreement is an agreement between compet-
ing firms in the same industry, which may result in
reduced competition. Firms enter into agreements,
which may have the potential of restricting, distort-
ing competition. Agreements could be formal writ-
ten documents or oral understandings, whether or
not enforceable by legal proceedings. [2] Horizon-
tal agreements are those among competitors. A par-
ticularly pernicious type of horizontal agreements
is the cartel. [1, p.197] So agreements between two
or more enterprises that are at the same stage of the
production chain and in the same market constitute
the horizontal variety. An obvious example that
comes to mind is an agreement between enterprises
dealing in the same product or products. But the
market for the product(s) is critical to the question,
if the agreement trenches the law. [5] The appropri-
ate act which regulates this sphere has taken care to
define the relevant market. To attract the provision
of law, the products must be substitutes. If parties
of the agreement are both producers or retailers (or
wholesalers), they will be deemed to be at the same
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stage of the production chain. [4] The act presumes
that the four types of agreements between enter-
prises, involved in the same or similar manufac-
turing or trading of goods or provision of services
have an appreciable adverse effect on competition.
These four types of agreements between enterprises
are as described here under:

1) Agreements regarding prices: These in-
clude all agreements that directly or indirectly
fix the purchase or sale price.

2)  Agreements regarding quantities: These
include agreements aimed at limiting or con-
trolling production, supply, markets, technical
development, investment or provision of ser-
vices.

3) Agreements regarding bids (collusive
bidding or bid-rigging): These include tenders
submitted as a result of any joint activity or
agreement.

4)  Agreements regarding market sharing:
These include agreements for sharing of mar-
kets or sources of production or provision of
services by way of allocation of geographical
area of market or type of goods or services or
number of customers in the market or any other
similar way.[7]

Businesses often aim to create strategies to
manipulate the outcome of the tender process.
So Bid rigging (or collusive tendering) occurs
when businesses, that would otherwise be ex-
pected to compete, secretly conspire to raise
prices or lower the quality of goods or services
for purchasers who wish to acquire products
or services through a bidding process. [6] Bid
rigging is executed in several different ways.
Some of the more common forms include:

- Non-submission or withdrawal of bid - re-
fers to instances where one or more rival com-
panies, from which submission of bids is ex-
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pected or which have already submitted a bid,
agree that they will refrain from bid submis-
sion or withdraw an already submitted bid. In
so doing, they ensure that the bid of a rival
will win.

- Formal bid submission - refers to cases
where some rival companies agree that they
will formally submit bids, which will include
less attractive terms than the agreed winning
bid. This strategy often creates the impres-
sion that the bidding process is competitive. It
however often acts as a cover for high prices
which are included in the bid with the seem-
ingly reasonable terms.

- Bid rotation - refers to cases where rival
companies agree to submit their bids, but they
rotate among themselves which company will
submit the winning bid. For example, rivals
may rotate the winner according to the size
of the contract, with the idea being that each
of them receives the same amount of contract
work.

- Subcontract - this represents a frequent
form of bid rigging. Rival companies agree
not to submit a bid, or knowingly submit a bid
with no chance of winning, under an arrange-
ment where they will in return be offered a
subcontract from the successful bidder. This
conduct while seemingly harmless eliminates
competition between rival companies and in
so doing leads to inefficiency.

- “Prey” sharing - this occurs in several
forms, for example where rivals may refuse
the opportunity to win a bid as a bargain for
a subsequent favour or award. In such cases
an agreed winner has to pay the agreed loser
for not seeking to win the tender, or the pre-
determined winner may accept a condition the
payment of costs incurred by the other tender-
ers. These costs will often be included in the
price. [3]

Bid rigging generally has one common fea-
ture, that is, an agreement among participants
to a tender, in which a winner is designated
in advance. This conduct along with the other
forms of procurement manipulation restricts
or eliminates competition and leads to over-
spending by the contracting authority.

Bid rigging can be particularly harmful if
it affects public procurement. [3] Such con-
spiracies take resources from purchasers and
taxpayers, diminish public confidence in the
competitive process, and undermine the bene-

fits of a competitive marketplace.

Detecting Bid Rigging

There are a number of signs that may ap-
pear when firms collude in order to determine
the outcome of a tendering process. The more
aware one is of these signs, the more likely one
is able to assist in detecting anti-competitive
agreements such as bid rigging. Detecting bid
rigging in public procurement focuses on any
strange patterns of bidding in the market and
warning signs that may be found in documents,
pricing, statements or correspondence and be-
havior

Warning signs when bids are submitted

In concentrated markets it is easy for firms
to organize who will win what. On many occa-
sions firms usually do this on a sequential ba-
sis which may be identified over the course of
many bid submissions. For example, the same
bidder may always win bids of a certain type or
size, or perhaps a bidder never wins but keeps
bidding, or a bidder wins whenever it bids,
even if it bids rarely. A bidder may show a pat-
tern of submitting relatively high bids for some
tender offers and relatively low bids for other,
similar tender offers. In many instances these
tend to be indicators that something has gone
wrong in the process and that bid rigging may
be present.

Patterns to look for may be those that in-
clude one company who consistently wins bids
but always subcontracts to smaller firms and
companies that tend to withdraw unexpectedly
with no clear reason for doing so. These types
of unusual patterns may be an indication of
something untoward as firms may be attempt-
ing to split among themselves profits derived
from bid rigging.

Warning signs in document submitted

Similar anomalies in documentation may
also be a clear indicator of collaboration
among firms. For example, the firms may uti-
lize the same personnel to create the bidding
document. This creates visible errors in the
documents where they may use the same type
of paper, the same misspellings, handwriting,
wording, calculations and miscalculations and
alterations to the documents.

Warning signs related to pricing

Most attempts to influence the outcome of a
tender focus on the final price charged to the
purchaser. The more prior knowledge of the
market, the more likely one may be able to spot
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any peculiarities in price. For example one may
observe that similar prices are quoted from dif-
ferent suppliers even though it is known that
each supplier’s cost may be different.

It is therefore important to look for price
increases that cannot be explained by cost in-
creases. Awareness of market trends with re-
spect to input cost, such as changing energy
prices, trade tariffs, imported raw material
costs, all bear observing as being the drivers of
the final prices charged.

When losing bids are much higher than the
one winning bid, it may be that the agreement
is using a cover bidding scheme. A common
practice in cover pricing schemes is for the
provider of the cover price to add 10% or more
to the lowest bid. Bid prices that are lower
than known supply cost may be covers to se-
cure contracts where increased prices and cost
overruns could be claimed later.

In addition, prices higher than engineering
cost estimates or higher than prior bids for
similar tenders may also indicate collusion.

Suspicious statements of coordination

One should be wary of statements especially
in the press or those originating from indus-
try meetings which may allude to “industry
suggested prices” or other statements made in
other fora.

Statements indicating that “we have reached
an agreement”, “taken a decision”, or “come
up with a plan”, all suggest that there has
been some degree of coordination. In other in-
stances, a bidder may say something that in-
dicates that certain non-public information, or
an answer to a question, was learned through
talking to another bidder.

Suspicious behavior like suspicious state-
ments, indicate that there may be a measure of
coordination ongoing between bidders. Where
for example one bidder picks up or submits
bidding material for another firm, then it is rea-
sonable to assume that some communication,
especially where none was necessary, would
have taken place between them. Unusual be-
havior may take the form of the winning bidder
choosing not to accept the award of the bid or
may withdraw before the award is made. Ad-
ditionally, seasoned bidders may submit bids
without basic required information or docu-
mentation. One should also be wary of unusu-
ally small numbers of bidders in an otherwise
robust market.

Caution about indicators of bid rigging

The warning signs of bid rigging mentioned
should not be taken as proof that firms are en-
gaging in bid rigging. There may be several
legitimate reasons for the above conduct. A
regular pattern of suspicious behavior over a
period of time is often a better indicator of pos-
sible bid rigging than evidence from a single
bid. Carefully record all information so that
a pattern of behavior can be established over
time. [3]
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Xilasa

Acgar sozlor: tifuqi sazis, horraclarla baglh
sovdolosmoalor, iimumi formalar, harraclarla
bagli sovdologmolorin askar olunmasi.

Boazon bir bazarda foaliyyat gdstoron raqiblor
horraclarin noticalorini manipulyasiya etmoyo
calisir vo bu mogsadle strategiyalar yaradir-
lar. Horraclarla bagli bu sévdealogsmalor normal
soraitdo rogabotdo olmali olan subyektlorin
alicilar, horrac yolu ilo mohsul vo ya xidmat
olds etmoayi arzulayanlar li¢lin qiymatlori qal-
dirmaq vo ya mohsul vo xidmaotlorin keyfiyyo-
tini azaltmaq haqqinda gizlice razilagmasidir.

Pesrome
KaroueBnie

CJIOBa: TOPU30HTAJIBHOC

—134]1



ELSA AZERBAIJAN LAW REVIEW

corjallieHue, KapTeJabHbIH CrOBOp Ha TOprax,
obmue Qopmbl, OOHApYXKEHHE KapTEIbHBIX
CrOBOpPOB Ha TOPrax.

KoHKypeHTBl YacTo CTpeMsATCs CO3/1aBaTh
CTpaTeruu, 4TOOBI banbcupuuupoBaTh
pe3yabpTaT TeHaepHoro mpouecca. Cropop Ha
TOprax MPOUCXOAMT TOT/a, KOTJa KOHKYPEHTHI,
KOTOpBIC B NMPOTHBHOM CJIy4ae JIOJKHBI OBLIN
KOHKYpHpOBaTh,  TalHO  CrOBapUBarOTCH,
9TOOBI MOAHSATH LICHBI WJIM CHU3UTh KAa4eCTBO
TOBApOB MJIM YCIyr Uil TOKYyIarelew,
KEJNAoIUX MPUOOPECTH TOBAaphl WU YCIyTH
HAa KOHKYPCHO OCHOBE.

“Law is order,
and good law
Is good order”

-ARISTOTLE




