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Legal Philosophy

JUDr. Mgr. Ivan Lilka*

Conflict of values in a global space,
in the background of different view of

natural law

Abstract
This article is dedicated to the importance of values and their perceptions of the different
understanding of the natural law. It is essential to define the legal point of view, the context
in which we explore the concept. It could be, for example, the context of natural or positive
law, whether the context of subjective or objective law, etc. This define is especially
important in understanding international instruments that are dedicated, for example,
human rights, while drawing inspiration from different culture, different historical
experience and perception at different sources of law. It is important to bear in mind the
purpose of an international document, which must be capable of applicability. In order, not
to create documents that are not signatories to the applicable due to misunderstanding and
underestimation of the diversity of cultures and perception of terms.

Annotasiya
Bu maqala dayarlarin va onlarn tabii hiiququn farqli aspektindan dark olunmasnn

ahamiyyatina hasr olunmupdur. Anlaygz tadqiq ediyimiz kontekstda hiiquqi mbvqenin

miiayyan edilmasi vacibdir. Bu, misal iin, tabii va ya pozitiv hiiquq, elaca da subyektiv va

ya obyektiv hiiquq kontekstinda ola bilar. Bu miiayyan etma masalan miixtalif

madaniyyatlardan, farqli tarixi tacriiba va farqli hiiquq manbalarinda qavrayzgdan
tasirlanilarkan insan hiquqlarna hasr olunmug beynalxalq alatlari anlamaq iin xitsusila

ahamiyyatlidir. Dtzgiin dark edilmama, madaniyyatlarin va partlarin diqqatdan

qagzrdlmasna yoll vermamak istiqamatinda imzalanma qiivvasi olmayan sanadlari
yaratmamaq iigiin tatbiq edila bilinan beynalxalq sanadin maqsadini yadda saxlamaq
vacibdir.

Contents
Introduction ............................................... ..... 119

I. Values and natural law.................................. 120

II. The universalization of Western legal tradition. ..................... 122

III. Conflict of values............................................. 124

Conclusion ................................................ ..... 129

* PhD student of Faculty of Law at Paneuropean University in Bratislava, Slovakia.

118

May I 2017



Baku State University Law Review

Introduction
he term "value" is one of the most used terms in the theory of law. For

man is the value of what feels right, great, beautiful or desirable, what
is needed and important for him. It is something good, profitable for

us. Throughout his life, man tries to create some values, protect them, and
seek to maintain and develop. Fulfilling values gives meaning to our
existence. Per John Finnis the knowledge is the value.' Klyde Kluckhohn
appropriate to define value as explicit or implicit, for individual or group,
characteristic imagination (concept) of desirable affecting choice possible
way, means and objectives of activity.2 Values represent a certain ideal of and

command respect (they are attractive and their achievement is perceived as a
necessity). They are so certain standards, individual or cultural (social, moral),
by which are things, events or behaviour compared and approved.' For
individual value is generally considered to be what is the subject of his needs,
what is needed is derived from the relationship between the need and by what
it can be satisfy. It is the same in society, and further in the rule of law. The
rule of law has also sought to create, protect, preserve and develop values.
This need is satisfied by law, thus fulfilling the rule of law. The hierarchical
structure of these principles, however, is not static, and changes over time
depending on the development needs of the society. Needs, in comparison
with the values, are for society more primary, and therefore they are
determined by them. Needs in society, as basic motives of behaviours, are
inciting society to action to effect on state and its law. Values may thus appear
as a sort of contrast in compare with needs, because values determine the
direction of development and goal of an effort. 4 Per Dworkin, different values
form a coherent system where together they do not compete but rather
complement each other.5

If we look at the concept of value from a legal standpoint, it is essential to
define the legal point of view, the context in which we explore the concept. It
could be, for example, the context of natural or positive law, whether the
context of subjective or objective law, etc. In the legal theory in general exists
disagreement on the question "What is law?". The theoretical disagreement is
problematic, which is the reason why most legal philosophers claim to be the
only apparent disagreement. It can be concluded, that all practitioners,
lawyers and judges, agree with legal bases. Ronald Dworkin called this view

1 "To think of knowledge as a value is not to think that every true proposition is equally worth
knowing, that every form of learning is equally valuable, that every subject-matter is equally
worth investigating." John Finnis, Natural law and natural rights, 62 (2011).
2 Clyde Kluckhohn, Velky sociologicky slovnik, 379 (1996).
1 Milo Vetef a, Sociologie prAva, 130 (2006).
4 Ivan Liika, Hodnota principov v prdvnom gtdte: Principy v prdve, Paneur6pska vysokA kola,
125 (2015).
1 Ronald Dworkin, Law's Empire, 7-13 (1986).
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on agreement of fundamental rights like "ordinary fact". According to
Dworkin, law is flax matter of what previously decided legal institutions, such

as legislative bodies, city councils and courts. And to any such body ruled that
employees can claim compensation for injuries that caused them colleagues,
so it is the law. If it decides otherwise, it is the law. So, the question of the law
can always be that we will peer doing books where they kept records of
institutional decisions. The law exists as mere facts and what the law is, does
not depend on that, what it should be.6

I. Values and natural law
The law is normative legal system, and from other normative systems

(religion, morality, internal rules of legal entities) do differ in their
enforceability of law, as major subject in the territory. A feature of the legal
system is the ability of enforcement of the law by public authorities, and the
law is subordinated to all entities of legal relations, including the state. It's
important to discuss about issue of the modern rule of law, whose core is
natural law theory and the idea of it, that human rights and fundamental
freedoms belong to man, not taking into account the positive law seen as a
applied and independent law. By these rights and freedoms, derived from
natural rights of individual, are those, which are based on his intellect,
character, or the "will of God". 7 These rights belonged to all, by not taking
account of attributes such as social status or nationality. I

Natural law is understood as a law independent of the will of the people,
universal and irrevocable, which can be justified by the idea that "law of
nature can be identified people and practically implemented by again using
only natural abilities - human mind. Natural law is therefore existing, by mind
recognizable order, "the natural order of things" (Rerum ordre). Natural law is
preceding to variable law of people, and is standing over it. 9 It is expected
from the law, that for the society, it will be basis of justice, freedom and equal
conditions for its recipients. The relation between law and values would be
placed in the content of law, which is created by values of normative legal
system. Influence of values is felt also in the enforcement of the law by state,
which is implemented, not only by sanctions, at the breach, as well as by
preventive measures. Preventive measures are as a means of protecting the
values contained in the law. The law that protects the values that society, at
that time, prefers and prioritizes. Precisely the time factor plays an important
role, because the character and perception of preferred values of society

6 Ibid, at 22-23.
7We are talking about rights inalienable, inviolable, inalienable and imprescriptible.
8 Miloi Vetef a, Te6ria prAva, 106-107 (2006).

Eva OttovA, Te6ria prAva, 41 (2006).
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(sometimes the values themselves) change over time and influence as well as
on changes in the law. 1o In terms of law, ethics and philosophy value
determines the criteria by which one considers its decisions. Values can be
understood as subjectively appreciated needs, which in the law, are creating
means, but also the ultimate purposes, to achieve other purposes. Values are
formed by an objective factor - the value committed to specific need; and the
subjective element - the result, of the process of subjective assessment of the
needs, is the value. Between need and value exists inverse relationship. In the
hierarchy of the system of values are those values that are currently unmet
need, scant satisficed or as an appeared to subject (individual, company or
social group). Values, that are at risk at any given time, thus shifted in the
hierarchy of values at the leading partitions. Real need however, is not so
important in this alignment, as rather the subjective valuation of the real,
respectively supposed needs. As Aleg Gerloch correctly points out, it is
possible in this connection give an example, that the basic and indispensable
necessity of life, oxygen, doesn't use to be stated on the scale of values", its
necessity is not adequately priced in the state constitution, because it is in
normal living conditions fully accessible. But already in such fundamental
values, which until recently did not have to be protected by legislation, see

nowadays changes. 12

Part of the notion of "value" is a comparison of better and worse, good and
bad, correct and wrong. Social values create space for classification. Perhaps
all individuals must go through daily situations that require: judge, compare,
evaluate, choose and confront. For positive in society it considers what is fair,
honest, moral, ethical, or moral. "Value" therefore requires a distinction
between worst and better way out. Legislative system should provide the
necessary objective responses to subject and thus help to reach a right
conclusion, conduct a better choice.

In the hierarchy of values of the legal system, in terms of anti-
discrimination legislation, the value of freedom is in private law primacy over

10 "Studies show variability of value orientation of people or social groups, and therefore variability in
attitudes as a result of changes in value preferences." Ale Gerloch, Te6rie prdva, 247 (2009).
11 Ale Gerloch, Te6rie prdva, 247 (2009).
12 Slovenia in year 2016 became the first country of the European Union, which has
incorporated into its constitution the right to water. They literally in the Slovenian
Constitution added the following sentence: "Water resources in the public interest, which is
administered by the state. Water resources are primarily and permanently used to supply
people with drinking water and domestic water, and in this sense water is not a commodity
market. This change. in the value position of the society, demonstrates the EU citizens'
initiative in 2014, through which excluded water supply and management of water resources
from the rules of the European internal market. The guardian: Slovenia adds water to
constitution as fundamental right for all (2016),
https://www.theguardian.com/environment/2016/nov/18/slovenia-adds-water-to-
constitution-as-fundamental-right-for-all (last visited 01.02.2017).

121

Volume 3:2



Legal Philosophy

value of equality. Number of values, but mainly value of freedom, is the value
of a universal character, whose status is in the foreground, and that in most
legal cultures. In other countries, are emerging values stemming from
religion or tradition, that can be completely in contradiction with the values
of the continental legal system (such as inequality: the situation of men and
women in countries with Islamic legal system "Sharia", the Indian family law,
in the Russian labour law, etc.)

II. The universalization of Western legal tradition
It is believed for centuries of Western culture" on its civilizing mission,

which wants to bring freedom and enlightenment to nations, that, according
its, were not so lucky to be born in the society of Western values. In
international relations, it manifested in various forms - from colonization to
conditioning the foreign aid by observance human rights and by
democratization of the country. Even today, Western societies are trying to
import its values and its culture to non-Western societies. These efforts tend
them termed universalistic, in the understanding of non-Western societies it
is a new colonialism and cultural imperialism. Due to the current protests and
criticism of non-Western societies universalism concept is gaining more and
more negative connotations. On the other side of the spectrum stood cultural
relativism, which is one of the main points of criticism of Asian contemporary
Western understanding of human rights.

Universalism as an ideology of Human Rights proclaims that human rights
"are independent of place, ideology and value systems, and is therefore fully
taking into account cultural specificities and absolutely excluded in all
situations." 14 The theory of universalism is a relatively modern, it began to
spread mainly after the Second World War in connection with the adoption
of the Universal Declaration of Human Rights. Principles anchored in the
Declaration are therefore attributed to universality and applicability in all
cultures and societies, a departure from these principles is not justifiable for
any reason. Wide dissemination of universalism, however, is particularly
associated with the end of the Cold War - victory of the Western bloc should
indicate the superiority of its values, which are distributed to regions in which
previously have not been enforced, such as in the regions of Asia, North
Africa and the Middle East. Values that universalism of human rights asserts,
have their roots in the French Revolution, Christian universalism and
philosophy of natural law - is thus rooted in the concrete political and

13 For purpose of this article will consider the West European, respectively North American.
14 Fernand de Varennes, The Fallacies in the "Universalism versus Cultural Relativism": Debate in
Human Rights Law. Asia-Pacific Journal on Human Rights and the Law, 83 (2006).
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philosophical premises, which come mostly from the West. 15 The idea of
universalism is based on the conviction that human has the universal right to
human dignity, which is often hampered by the state and must therefore be
protected. Further, it assumes that people around the world share the need
for freedom of thought and expression, the need of association with others,
the need to develop their mental abilities, have adequate food, clothing and
accommodation. 16 The concept of these universal needs itself thus contains
the idea of universalism, but also elements of individualism in relation to the
recipient. But there is a big difference between universal implementation of
human rights, which de facto does not exist, and universal standard of human
rights which can be discussed. In addition to the mentioned, there in the
Western sense of human rights exists also conflict between individual and
collective rights and the civil-political and socio-economic rights. Western
individualistic concept of civil and political rights keeps their hegemony. This
brings us to the crucial debate, about the universality of human rights, which
is between universalism and cultural relativism. Universalists argue in favour
of general applicability rights accord to idea of the universal essence of human
nature. Cultural relativists, in contrast, spoke out against the individualistic
notion of rights derived from Western legal tradition. They criticize the idea
that the law would not necessarily be part of the culture from which it comes.17

However, the concept of human rights does not expect universal rights, but
the universalization of Western legal tradition.

In the opinion of Michael Ignatieff1 " was universalism (in the late 90s) of
last century criticized by three directions - from Islam, from the West itself
and from East Asia. Islamic criticism is particularly directed to the western
secularization and family law, which is not in accordance with Islamic
tradition.19 Critique, which comes of the West itself, opposes imperialist
attempts to dominate the rest of the world using the ideology of human rights.
20 Asian critique rejects the functionality of Western values in the Asian area
in favour of promoting its own path for development and prosperity. Michael
Ignatieff notes that while the Islamic critique is based on the inability of

15 Michael Freeman, Human Rights and Asian Values: Contesting National Identities and
Cultural Representations in Asia, 44 (2000).
16 Paul J. Magnarella, Communist Chinese and Asian Values Critique of Universal Human Rights:
Journal of Third World Studies, 179-192 (2004).
17 Which would mean, that at UN headquarters in New York and Geneva and the various
declarations of human rights formulated and finalized, doesn't exist particulate culture. But
of course this particulate Culture exists at this level.
18 Michael Ignatieff, The Attack on Human Rights, 102 (2001).
19 Islamic criticism comes mainly from the mouth of the most orthodox religious leaders of
countries like Iran or Taliban regime, universalization of human rights would bring attention
to the individual, which is a concept that is rejected by Iran.
20 Between Western critics belong example Samuel Huntington, Peter Schwab or Adamantia
Polis.
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Islamic states to benefit from the globalized economy, the Asian critique has
basis just in the economic success of these countries. For proponents of
universalism, it is the expression of the existence of certain shared set of values
that requires every individual to live in human dignity. For opponents of
universalism, by contrast, only it attempts to create a uniform world culture.
21 Another argument against the universality of human rights is their criticism
as another form of modernization theory. Human rights are perceived as
modern, as those that arose in Europe and thus depict the West as a place of
progress. On the contrary, non-western cultures are perceived as backward,
ruled by inequality, patriarchal systems and religious fundamentalism.
Probably the best-known issue in this case is the question of the equality of
women. Women are illustrated as victims of the culture in which they were
born. Modernity, as without culture, it should set them free. Such views
overlook the fact, that violence against women has many social and political
causes, mostly local conflicts and inability of state. 22 Such culturalisation of
the rights distracts from wider issues relating to inequality and bad
government policies. In non-Western societies, can be identified
indigenisation in which could be seen the tendency of traditionalism. This
refers to the autochthonous cultural traditions, which seeks to revitalize and
attaches them to the normative content. Traditionalism arises as a necessity of
defence against the forces and ideas that could disrupt the existing political
and social order, in this case against the universalism of western values.
Traditionalism is often part of a broader political conservatism and attempt of
local leaders to preserve the stability of the regime. Political elites are
presented as successors of ancient traditions, such a tactic increases their
legitimacy. That is why it is supported by cultural relativism and the highest
official circles of countries such as in Malaysia, Singapore or Indonesia.
Cultural relativism can thus arise, so to say assertively in response to the
progress and the belief that the reason for this progress is currently home
values. Or it can also be developed in a more defensive attitude, as trying to
prevent other values increase in domestic system.

III. Conflict of values
Understanding of human rights may therefore be due to different values,

culture and religion, thus giving rise to criticism of accepted international
human rights documents. This is reflected the first time already in 1948 for the

21 Michael Freeman, Human Rights and Asian Values: Contesting National Identities and
Cultural Representations in Asia, 45-46 (2000).
22 For example: The group rape in Pakistan are not the result of Pakistani culture, but local
(and international) politics. Female submission is based more on government laws on
property and inheritance, or the dominance of men in the money economy than of patriarchal
culture.
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approval of the Universal Declaration of Human Rights. However, despite
debate about the universal nature of human rights enshrined in the
Declaration, none of the then representatives voted against. 23 Only Saudi
Arabia abstained, but this can be evaluated as a certain gesture of political
goodwill, whereas, during the debate raised a number of substantive
objections. 24 The most serious complaints had to the provisions on free
marriages. 25 Conflict of Muslim approach to the understanding of
enforcement in the Declaration is clear. Saudi Arabia on this issue quite clearly
expressed the view that the development of the draft of the Universal
Declaration were largely considered the standards recognized by western
civilization, while not "more ancient" civilizations, that have passed the stage
of experiments and have established institutes such as marriage, which in the
course century confirmed their development. 26 Obviously, the representatives
of the country entered felt that in this case there is a proclamation civilization
superiority of one over the other. However, the fundamental core of the
conflict in the understanding of human rights is that the UDHR is a secular
text stemming from human reason, the Muslim approach is looking for the
original source of man in the will of Allah and the Koran, and understands
them as the principles of the divine nature, which, unlike secular documents,
are not subject to change.

Despite puzzled adoption of the Universal Declaration, the Muslim world
didn't conceive hatred for to search for an answer to the question of
enshrining and protection of human rights. In 1976 was adopted the Universal
Declaration of Peoples' Rights (Right of Peoples). This document is
surprisingly secular versus others.2 7 Thus creation of a regional system of
cooperation countries, beyond their borders, providing frame for the
adoption of document about Human Rights. Afterwards followed by other
documents as the Declaration of Human Rights in Islam (1981), Islamic
Universal Declaration of Human Rights (1981), Green Charter of Human

23 It must be recalled that most of the countries that today we match to the Arab world at the
time of the adoption of the Universal Declaration still under colonial rule. At the time of the
Universal Declaration were members of the United Nations only in Egypt, Iraq, Lebanon,
Saudi Arabia and Syria.
24 Along with Brazil, they demonstrated opposed the excessively materialistic concept of the
Declaration.
25 Marriage was perceived by the Saudi delegation only in quantitative terms but qualitative
aspect was not taken into account.
26 Michael Ignatieff, The Attack on Human Rights, 103 (2001).
27 Universal Declaration of Peoples' Rights:
http://www.algerie-tpp.org/tpp/en/declarationalgiers.htm
There are individual provisions of recipients between individuals but are focused on the
rights of nations. The document is full of proclamations to overcome colonialism, but its major
drawback is the almost complete absence of pointing to individual rights.
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Rights (1988), and last but not least the Cairo Declaration of Human Rights in
Islam.

This latter document, adopted in Cairo in the year 1990, the above
mentioned different in several respects. As the preamble of the Declaration
implies, this document expressing the need for adopting a document on
human rights, and in this sense it can be understood as a reaction of the
Muslim world to the Universal Declaration of Human Rights from the year
1948. Unlike the Universal Declaration of Human Rights, it is not a secular
document, which is in it is very clearly stated that this is a "contribution to the
efforts of mankind to enforce the human rights to protect man from
exploitation and oppression and to ensure the freedom and right to life in
dignity in accordance with the Sharia. "128 In a similar vein, the text of the
document bears. Ideological sources of the Declaration are not a natural law

as is the case in Western documents, but the revelation mediated captured
prophet in the Koran.2 9 As for the actual legislative text, that begins with Rule
1, expressing, that all human beings are part of one family associated
subordination to Allah and origin of the first man - Adam. "All men are equal
in terms of basic human dignity and basic obligations and responsibilities,
without any discrimination on the basis of race, colour, language, belief, sex,
religion, political affiliation, social status or other considerations. The true
religion is the guarantee for enhancing such dignity along the path to human
integrity. " 30 In contemplating this declaration, has to be seen its religious

dimension, not just legal or political. The Declaration is not a legally binding
document, but rather should be a model for legislation in the States. Unlike
the previous document Arab Charter on Human Rights, it is applicable to the
protection of human rights adopted within the framework of the Arab
League. Thus, while the Cairo Declaration is a document that focuses on the
whole Muslim world, the Arab Charter has had a regional instrument of
protection of human rights within the Arab League. This goal, however, has
fallen. In contrast to the Cairo Declaration, text of the Charter adopted in the

year. 1994 was never put into practice as a legally binding document. The text
of the Charter has been extensively rewritten in the process of preparing a

28 Cairo Declaration of Human Rights in Islam:
http://www.oic-oci.org/english/article/human.html.
29 Cairo Declaration of Human Rights in Islam:
http://www.oic-oci.org/english/article/human.htm. This statement can be clearly inferred
from the last paragraph of the preamble, which is an expression of faith in that fundamental
rights, freedoms are an integral part of Islam and are inherently irrevocable, and no one can
violate or ignore them because they are binding the commandments of God.
30 Here we could see the conflict between this sentence and the preceding sentence about
equality in religion. It looks like mix of ideas of universalism of General declaration of human
rights with no secularity.
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version of the Charter of the year 2004.31 The pressure to perform this move
comes especially from NGOs and the UN High Commissioner for Human
Rights. The process of revising the Charter were also involved by independent
experts and non-governmental organizations. Despite these steps, this
Charter is also subjected to criticism, because it is still a certain compromise
on certain rights, or at least the parts that were enshrined in the Charter
because of their inapplicability in some countries of the region. In this
criticism is seen a conflict in values and differences in the perception of human
rights in Western society and in Muslim society. The criticism concerns the
restriction of religious freedom, freedom of conscience and expression and the
prohibition of capital punishment of youths under the age of 18 years, which
is not absolute in Charter. The Charter indeed mentions Islam and its legal
system as the basis from which derive principles such as equality, respect for
human dignity and respect for life. In contrast to its predecessors, the Arab
Charter on Human Rights adopts the principles of the Universal Declaration
of Human Rights and the International Covenant on Civil and Political Rights
and the International Covenant on Economic, Social and Cultural Rights. 32

Art. 1 proclaims the need for promotion of human rights at the core of national
interests and also goal is enshrined the principle of universality, indivisibility,
dependence and interdependence of all human rights. The Charter, at the first
glance, is alleviating the relativistic approach of the older documents. One of
the disputed part of the Charter, which causes some tension today, the second
paragraph of Article. One of the disputed part of the Charter, which causes
some tension today, is the second paragraph of Art. 2, which rejects racism
and Zionism, and all forms of foreign occupation. Especially the call to make
every effort to combat these unfortunate events, especially in the context of
the elimination of anti-Zionism, may cause some concern. The right to life is
enshrined in Art. 5. Article 6 establishes restrictions on the death penalty.
Under this article, the death penalty can be imposed only for the most serious
crimes and pursuant to a final court judgment. Interesting is the formulation
of Article 7, which on the one hand, prohibits the capital punishment imposed
on a person younger than 18 years, unless it will be permit by laws in force at
the time of the offense. The wording of the article is not clear on its effects. It
is difficult to determine, whether Article 7 takes effect ex nunc, so that the
entry into force of the Charter is not punishable by the death of a person under
18 years, unless this person committed the offense for which the death penalty

31 It was so because the Arab Charter on Human Rights has become the subject of much
criticism from human rights organizations in the region as well as beyond its borders due to
the fact that backfired in the fulfilment of international human rights standards RISHMAWI,
M.: The Revised Arab Charter on Human Rights: A Step Forward, in: Human Rights Law
Review, 363, 363 (2005).
32 League of Arab States, Arab Charter on Human Rights, (2004):
http://hrlibrary.umn.edu/instree/loas2005.html (last visited at 28.01.2017).
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imposed before the time of effectiveness of the Arab Charter. The second
option, which can result from the text of Article 7, is simply the one that,
where at the moment of committing a crime for imposing the death penalty
permitted by law to impose the death penalty to persons under 18 years, the
death penalty may be imposed despite the effect of the Arab Charter. In this
case will be important to answer the question: Which law has been applied at
the moment of the crime? In this provision, would be desirable existence of
an international judicial body type, that the case law precise and settled
interpretation and application of this provision. In this case is going on about
human life and the right to preserve itself, what is currently generally
regarded as the right to the highest value. Significant in this case is that the
brightness differences in interpretation can cause irreparable damage. In
compare with provision of Arab Charter Article 6, paragraph 5, of the
International Covenant on Civil Political Rights is saying clearly: Sentence of
death shall not be imposed for crimes committed by persons below eighteen
years of age. From the wording of the Covenant it is clear that at this point,
death sentences to persons younger than 18 years is not permitted. What's
more, despite its contradictory wording of Article 7 is not one of the
provisions listed in Article 4, paragraph 2, as subjects, which can't be
derogated. The opposite applies if the right to life (Art. 5), which cannot be
derogated from. The opposite applies with the right to life (Art. 5), which
cannot be derogated from. It can therefore be said that, for example, in a
situation of threat to national security, the limitations of imposing the death
penalty contained in the Arab Charter on Human Rights passed, respectively
depart from them in national legislation. Article 8 provides for protection
against torture and inhuman treatment. States, that are parties to the contract,
must ensure the protection against torture and inhuman treatment of each
individual, which is located on their territory. If we compare it with the text
of the International Covenant and Civil and Political Rights, we can see that
Covenant is in the power of provisions a step further when he says, not only
on the prohibition of inhuman and cruel treatment but also banning imposing
such penalties." Some principles of the protection from torture are not
enshrined in the Charter, e.g. it is the lack of a ban on the use of evidence
obtained by torture, or cruel treatment in legal proceedings against a person
who has been torture or cruel treatment undergone. Also in the Charter, there
is no provision that would prohibit the use of torture under any circumstances
and in any situation, including the state of war, threat of war, internal political
crisis etc. One of the partial topics in the perception of a conflict of values are
the rights of women. Legal relationships Muslim countries to the status and

11 International Covenant on Civil and Political Rights. Article 7, (published under number
120/1976).

128

May I 2017



Baku State University Law Review

rights of women often resonates as a problematic issue especially when
compared with women's rights in the European system of human rights. As
noted above, the Charter precludes any discrimination based on sex. Equally
condemns the use of violence in the family, but remains on conservative
positions regarding marriage. Article 33 is speaking in general about the
protection of the family as the fundamental unit of society. The Charter
stipulates that no marriage cannot be concluded without the full consent of
the intending spouses. However, as regards the rights and responsibilities of
spouses during marriage and its dissolution, charter them closer says nothing
and leaves the treatment of the issue to national law states. The only explicit
prohibition applies to the use of violence against women and children in
family relationships Also the Charter resigned on the issue of equality
between spouses and leaves free rein to national legislation which no further
action can be explained by the Charter to traditional forms of family
organization.

Conclusion
On the one hand, it is possible for the said lack Charter take a critical stand

on the other, it is questionable whether pressure from international society
does not cause rejection of the entire catalogue of human rights. The question
also remains whether it would be appropriate to intervene in the centuries
formed the traditions and values of the Muslim world, which could be at the
expense of the applicability of the results of laws. In this case the international
legislatures and politicians have to approach to the issue sensitively and
empathetically, if they would fulfil their objectives. First, given the fact, that
the community of Muslim states is created by countries at different stages of
development and with different legal systems and different cultures.
Otherwise, I could come to disappointment, if not taken into account because
of the social and cultural reality in the territory, remained modern document
taking into account universal human rights standards will be inapplicable and
would apply only formally. Normatively anchored catalogue of human rights
is qualitatively better basis for the promotion of human rights as a legal
vacuum, or enforcement of a foreign model for the protection of human rights.
The application of religious documents, principles of human rights normative
documents can have in the long term serious deficiencies. Islam, as well as
every major religion is not built as a solid monolith, and there are a number
of directions in it and learnings. This inevitably affects the law, which is
interpreted by different authorities, often from different conclusions. The
second problem of this system is that it is a kind of revelation of God's truth
and therefore cannot be subject to criticism and thus no changes. Only
interpretation can be changed. However, the dynamics of social development
brings changes and the law has to reflect them, if it wants to remain functional
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and applicable. However, transnational sources of law, which establishes a
standard of human rights protection can play an important role as a unifying
element transboundary individual jurisdictions and thus create room for
better protection of human rights, values of nations, which will contribute to
regional development in regions, which has vicissitudes of internal conflicts.
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Abstract

The advent of new cloud-based technologies has generated questions and concerns over

their application in the workplace. While everyday users store mounds of information in

the cloud without realizing it, businesses specifically chose cloud-storage for convenience

and in a lot of cases necessity. This however may open them up to liability beyond that of

"data breaches." While the courts in United States has addressed this issue in the realm of
privacy concerns to public employees (i.e. government employees), private sector

employees and employers alike are left in the dark as to their obligations and liabilities.

This article will discuss generally what cloud-computing is, what legal issues it poses in

the areas of wage and hour law, intellectual property law and general privacy

considerations for both the employer and employee alike. It will also examine whether

necessity exists for employers to safeguard utilization of cloud based storage in the

workplace, if they chose to store protected health information, and the likelihood of

impending necessity to re-draft employment agreements to protect work product and other

privileged client information that may be stored in the cloud. This article will also look at

any existing or proposed legislation and review any cases on the issue that have been

decided in the country, that could help both sides in navigating the ever advancing world

of cloud computing. Finally, this article attempts to propose adequate solutions where

legislation and the courts have failed.

Annotasiya

"Cloud" asash texnologiyalartn inkigafi 6zih ila birlikda bu texnologiyanin ig miihitinda

tatbiqi ila bagh suallar va problemlar meydana gatirdi. Giindalik istifadagilar sababini dark

etmadan xeyli informasiya saxladiqlari halda, biznesla magul olanlar cloud-bazalardan

sirf rahatligma va bir sira ahamiyyatli masalalara gira istifada edirlar. Lakin bela istifada

naticada onlar "malumat pozuntulari" iigiin masuliyyatla tzbatz qoyur. ABS

mahkamalari bu masalaya divlat igilarinin gaxsiliyinin pozulmasi gargivasinda

baxdigndan bzal sektor igilarinin va igagtitiranlarinin oxpar bhdalik va masuliyyatlari

maqami qaranliq qaldi.

Maqalada ilmumiyyatla "cloud" kompyutergiliyin na oldugu, amak haqqi va is vaxti, aqli

miilkiyyat hiququ va ham igi, ham da igagtitfranlar iilin iimumi gaxsilik baximindan

* Maurice A. Deane School of Law at Hofstra University, Juris Doctor Candidate.
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hansi hiiquqi masalalari meydana grxardii mitzakira edilir. Maqalada elaca da, har iki tarafa

inkigafda olan "cloud" kompyutergilik diinyasinda manevr etmaya yardimg: olmaq igifin

mbvcud va ya taklif olunmug qanunvericilik va qabul edilmig har hansi bir mahkama iginin

olub olmamasi aragdirdmigdir. Nahaydt, maqalada qanunvericilik va mahkamalarin

ugursuz oldugu masalalar itzra adekvat hallar taklif edilmaya galhlr.
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Introduction
one are the days of storing important papers in boxes spread out all

over the office. Gone are the days of contracting with an outside

vendor to come and pick up the boxes of papers and transport them

to a secure off site storage. Nowadays, even though employers still contract

with third parties, they do so in order to store their data and documents in

the cloud, by purchasing "infrastructure platforms" and not physical storage

space.' Storage has gone form a warehouse space to a fictitious but all to real

space in the cloud.2 As of 2013, majority of U.S. businesses were utilizing

some sort of cloud storage.' The phrase can be heard in every office, however

not everyone understands exactly what it means, and very few comprehend

the implications its use has in the workplace.4 If you tell an everyday

employee that the cloud is a "collection of larger servers located elsewhere

1 Samara Lynn, 20 Top Cloud Services for Small Businesses, (Dec. 11, 2012),
http://www.pcmag.com/article2/0,2817,2361500,00.asp.
2 Id.
3 Reuven Cohen, The Cloud Hits the Mainstream: More than Half of U.S. Businesses Now Use

Cloud Computing, Forbes (Apr. 2013),
http//w wirbe comsits/revenohe/2O /041 6th cloud-hit s-the-m ainstream-

s. (last visited Oct. 22, 2015).
4 Toby Merrill, Cloud Computing: is Your Company Weighing Both Benefits & Risks? ACE Group,
(Apr. 2014), ud-

. (last visited Oct. 22, 2015).
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and maintained by a vendor," he or she may look at you with a blank stare.
This is because it is a fairly new technology, and businesses are still learning
to navigate their way through the cloud, even though its advent can be traced
back to the 1960s.6 Nowadays, any business from construction companies to
Information Technology providers and law firms are more than likely to
utilize some kind of cloud applications.7 On may ask: 'what exactly is the
cloud? And where is it? And what does it have to do with private sector
employment?'

This note will discuss in detail what cloud-computing is, what legal issues
it poses in the areas of wage and hour law, employee and employer privacy
considerations, necessity for employers to safeguard their application if they
chose to store protected health information in the cloud, and the likelihood
of impending necessity to re-draft employment agreements to protect work
product and other privileged client information that may be stored in the
cloud.' This paper will start with a discussion on how employers and
employees utilize public cloud applications in the workplace, primarily
focusing on mid to bigger sized companies with varied employee pool: part
time, full time etc. The paper will then focus on the specific issues that arise
when employers use cloud based applications in the workplace are
employee privacy issues, such as possible breach of Computer Fraud and
Abuse Act, as well as possibility of trade secret theft, wage and hour
violations and possible Health Insurance Portability and Accountability Act
(HIPAA) violations.9 The first half of the paper will delve into what cloud
computing is and how employers chose to utilized it.10 The last section will
offer possible solutions that employers and employees alike can agree on in
the workplace, as well as discussion on what actions the legislature could
implement to find a uniform solution."

I lan Schaefer, 5 Employment Law Considerations When Cloud Computing, Law 360, (Apr. 8,
2015), http://www.1aw360.com/articles/523645/5-cmplovment-law-considerations-when-
cloud-ccomputingcom-puti ng. (last visited Oct. 22, 2015).
6 Arif Mohamed, A History of Cloud Computing, Computer Weekly (Mar. 2009),

. (last visited Oct.
22, 2015).
7 Cohen, supra note 3.
8 Id. Since So many businesses are choosing to move to the cloud, a revolution in employee-
employer relationship is on the way. Robert Milligan, Neglect of Cloud Computing Policies In
Workplace Can Provide Perfect Storm for Trade Secret Theft, TRADE SECRETS LAW (Oct. 10,
2013), http://www.tradesecretslaw.com/2013/10/articles/trade-secrets/neglect-of-cloud-
computing-policies-in-workplace-can-provide-perfect-storm-for-trade-secret-theft/
9 Schaeffer supra note 5.
10 See discussion infra part II.
11 See discussion infra Part VII.

133

Volume 3:2



May I 2017

I. The basics of cloud applications
Chances are, we all have used cloud applications recently. If you used

Gmail or DropBox, you have been utilizing cloud applications.1 2 For a lot of
businesses, cloud computing is a useful, emerging tool that seemingly makes
data and information storage an easier task for any business. " It allows for
a large bandwidth, which means more information can be stored at a lower
cost to businesses.14 Simply put, cloud computing allows a user to store, and
subsequently have access to data and information over the internet, through
a third party vendor, as opposed to a computer's hard drive.1 5 A very
important aspect of cloud computing to note, is the absence of a hard drive,
a tangible area where information is stored." The beauty of cloud
applications is that you can potentially work from anywhere, be it on the
beach, on your couch or in your office building, just on a different floor.17

The possibilities of mobility are limitless.

What a lot of people don't understand is that the term "cloud computing"
encompasses a lot more than what their perceptions of the definition are: it
is a term that "doesn't describe a single thing - rather it is a general term that
sits over a variety of services from Infrastructure as a Service at the base,
through Platform as a Service as a development tool and through Software
as a Service replacing on-premise applications."" Complications arise when
one tries to discern what exactly cloud-based application is. Let us now break
the terms down.

There are three categories of cloud storage: private, public and hybrid.19
The most common would be a consumer cloud service, which would be
labeled public, an example of which is your run of the mill email providers:
Gmail, Yahoo, Outlook etc., as well as services such as Box.com, DropBox,
and Google Drive.20  These services would be utilized to simply store
information a user may need to access on a different device, in a different
place.21 In this instance, a user is utilizing an Internet based application to

12 Schaefer, supra note 5.
13 Merill, supra note 3.
14 Schaefer, supra note 5.
15 Eric Griffith, What is Cloud Computing? (Apr. 2015),
http /www.pcmagconartic c2/0 28172372163 O .as (last visited Oct. 22, 2015).
16 Id.
17 Id.
18 Ben Keeps, Understanding the Cloud Computing Stack: SaaS, PaaS, laaS,
http://www.rackspace.com/knowledge-center/whitepaper/understanding-the-cloud-
computing-stack-saas-paas-iaas (Last updated, October 22, 2013).
19 Id.
20 Merrill, supra note 4.
21 Id.
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store information.22 The way a company with cloud needs would utilize

cloud storage is similar to how a consumer would, by simply picking one

that would meet the company's needs and start using it. 23 However, an

employer would have to chose a cloud storage service carefully, and

consider a lot more than an individual consumer would, like security,
possibility of breach, storage needs and cost.24

A. Cloud in the workplace
When it comes to businesses utilizing cloud applications, there is a whole

different world of cloud.25 As mentioned earlier on, cloud computing's

humble beginning was in the 1960s.26 However, it did not become wildly

popular or even user friendly until the late 1990s, with introduction of

Salesforce, which delivered applications via a website.27 With each redesign,
a user was moving away from utilizing a computer's hard drive, and into an

intangible space in the "cloud." 28 There are three types of business cloud

computing applications: IaaS (infrastructure as service), PaaS (Platform as

service) and SaaS (software as service).29 The most commonly used cloud

application by employers is SaaS: SaaS uses a third party vendor to manage

the storage and delivery of information.0 The concept is simple: a user

would be able to access applications through the Internet." An example of

such application would be SalesForce, a client relationship management

application (CRM) that provides personalized cloud storage services to

businesses for a wide range of needs, such as client contact information and

marketing and sales data.3 2 A control of Software as Service application

mostly lies in the cloud manager's hand, which is usually a third party

vendor." PaaS gives the user access to tools that are maintained by the cloud

providers and that can be used to develop applications and to make those

applications available to the user's customers. 34 The most likely

demographic to use PaaS would be Software developers working on a

development project, because PaaS is not ideal for large storage or portability

22 Lynn, supra note 1.
23 Virtela Blog, http://www.virtela.net/enterprise-vs-consumer-cloud/ (June 29, 2012).
24 Id.
25 Merrill, supra note 3, at 1.
26 Mohamed, supra note 5.
27 Id.
28 Id.
29 Lynn, supra note 1.
30 Merrill, supra note 4.
31 Id.
32 Salesforce, http://www.salesforce.com/what-is-

salesforce/?d=70130000000mA5n&internal=true (last visited Oct. 22, 2015).
33 Merril, supra note 3, at 2.
34 Keeps, supra note 9.
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that businesses may require. When utilizing laaS, cloud buyers rent space
in a virtual data center from an laaS provider.36 Rather than purchasing
servers, software, datacenter space or network equipment, clients instead
buy those resources as a fully outsourced service on demand.17 This would
require businesses to outsource for cloud storage, and lead to inability for
speedy access to the stored data, which is not desirable for companies
wanting to conduct regular, uninterrupted business."
When implemented and structured correctly, cloud computing storage

posses numerous benefits to both employees and employers.3 9 Availability
of alternative ways of accessing and storing information provides more
flexibility in the workplace, having more employees work remotely and
eliminating offsite storage allows employers to scale down on office size and
other expenses, thus allowing for higher salaries.4 0 It expedites daily
activities by allowing easy access to data, fosters collaboration between team
members, no matter where they may be at the time, and it is a lot more cost
effective than storing files off site.4 1 Cloud computing is also a way to for
companies' to save money in another way: it can cut companies' information
technology costs by twenty percent or more.42 Additionally, cloud
computing can minimize time wasting behaviors as it providers for greater
visibility for employers, albeit sometimes at the cost of employee privacy.43

However, the flip side is that employees use personal devices at work or
perform work related tasks off the clock."4 Not only productivity, but also
security of valuable information stored in the cloud may be at risk: public
cloud environments are massive, providing hackers with a larger "attack

35 Id.
36 Profit Bricks, https://www.profitbricks.com/what-is-iaas (last visited Oct. 22, 2015).
37 Keeps, supra note 9.
38 Id.
39 Jim Lynch, What Are the Benefits and Drawbacks of Cloud Computing, TECHSOUP,

drawbacks-of-clou d mpu utin. (last visited Oct. 22, 2015).

(Feb, 2015).
40 Id.
41 See Lynch supra note 39; See also Merrill, supra note 3 (stating that other benefits include

reduced hardware needs, an environmentally friendly choice and advantage in the market).
42 J. Nicholas Hoover, Compliance in the Ether: Cloud Computing, Data Security and Business

Regulation, 8 J. BUS. & TECH. L.,255, 260. "These savings come from reduced deployment

time, limited customization, the self-service nature of cloud services, the lack of up-front

costs on technology infrastructure, and often simpler user interfaces that require less

training." Id.
43 Id.

4 See Merrill, supra note 4; see also Hoover supra note 42 (stating that "the lack of control and

transparency inherent in cloud computing opens up the risk that malicious employees

working for the cloud provider could take possession of data to which they should not even

have access.").

136

IT Law



Baku State University Law Review

surface" to probe in comparison to private networks.4 5 The mix up of devices
and clouds can have a dangerous effect on privacy and confidentiality of
business related information.46

II. Misclassification of employees: wage and hour
concerns

While the benefits of cloud applications give businesses a one up in the
competitive market, and make operations cheaper and more efficient,
employers may get caught up in cost effective aspects and overlook the basic
but crucial concerns regarding wage and hour law.4 7 How are the two
subjects related? With the help of cloud storage, both employees and
employers are "less tethered to their offices, homes, and even their physical
computer systems than ever before."48 Also, with proliferation of Bring Your
Own Device (BYOD) polices, it becomes easier for employees to access work
related files at lunch, and after hours especially if they are able to synch their
devise with the work cloud.49 This means more employees working from
home, at their own pace, always connected, and always online, not
necessarily punching in their hours.5 o With easy accessibility, comes the
desire and need to answer emails at any time.

Under FLSA, "work not requested but suffered or permitted to be
performed is work time that must be paid for by the employer."51  An
employee may feel the urge to answer his or her boss's emails at lam, if they
have access to it. With new legislation afoot from the Department of Labor,
the minimum salary level for the "white collar" overtime exemption will
more than double from the current level of $23,660, meaning that more than
an estimated 5 million employees will suddenly require overtime pay for
work done after hours.5 2 Since 2000, "white collar" workers have been

45Lynch supra note 39.
46 Id.
47 See Schaefer, supra note 5.
48 Journal of Internet Law, July 20, 2010.
49 Patrick J. Beisell, Something Old and Something New: Balancing "Bring Your Own Device"
to Work Programs with the Requirements of the National Labor Relations Act, 2014 U. Ill.
J.L. Tech. & Policy 497, 501 (2014).
50 Amy D. Cubbage, Rethinking the 24/7 Response (Sept. 2015),
http://mcbrayeremploymentlaw.com/category/wage-and-hour/; see also see also Merrill
supra note 4. "BYOD policies Bring Your Own Device, or BYOD, refers to the cost-effective
and employee-friendly policies some companies have adopted, allowing employees to bring
their own smartphones, tablets, and laptops to work, then use them to access privileged
company information and applications." Id.
51 US Department of Labor, Fact Sheet #22: Hours Worked Under the Fair Labor Standards
Act (FLSA), . (last visited Oct. 22,
2015).
52 Supra note 50.
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working longer hours, and one of the main reasons for this is the blurring of
line between on the clock and off the clock thanks to advances in technology,
like cloud computing.53 Technological advances present a plethora of
incentives for employees to telecommute.5 4 While this may mean that those
who typically could not enter the workforce (like working parents) will do
so now, it also may present difficulty for employers to follow the FLSA
regulations and comply with other wage and hour laws.55 In recent years, the
U.S. Government has been cracking down on employers who misclassify
their employees and impending legislature allocates $41 million to Wage and
Hour Division of the Department of Labor.56 This means that cloud
computing comes at a time where employers need to be vigilant in making
sure their workers are paid for over time and paid the proper salaries for any
work they do in the office and at home.

Issues with overtime pay and classifications do not only arise with regard
to telecommuters. More often than not, issues like this arise with regards to
employees who have access to work email and files from home and work on
projects on their own time.57 Non-exempt employees must be paid for any
and all work done, regardless whether it is at home, office, on their way to
home or to work, or on vacation.58 The FLSA defines the term "employ" to
include the words "suffer or permit to work."59 Suffer or permit to work
means that if an employer requires or allows employees to work they are
employed and the time spent is probably hours worked.6 0 This presents
difficulty to employers, as it becomes hard to gage what hours the employee
actually worked while out of the office.61 Concerns regarding nonexempt
employees who by law are eligible for overtime pay are more than likely to
rise in these instances.6 2 Department of Labor sets out regulations for
overtime pay by stating, "an employer who requires or permits an employee
to work overtime is generally required to pay the employee premium pay

53Ashley M. Rothe, Blackberries and the Fair Labor Standards Act: Does A Wireless Ball and Chain
Entitle White-Collar Workers to Overtime Compensation? 54 St. Louis U. L.J. 709, 711 (2010).
54 See Journal of Internet Law, supra note 48.
55 Schaefer, supra note 5.
56 Id.
57 Id.
58 Id.
59 U.S. Department of Labor Fact Sheet #22, supra note 31.
60 Id.
61 Schaefer, supra note 5.
62 Wages and Hours Worked: Minimum Wage and Overtime Pay,
http://www.dol.gov/compliance/guide/minwage.htm, see also U.S. Department of Labor
Fact Sheet #23: Overtime pay requirement of the FLSA,
http://www.dol.gov/whd/regs/compliance/whdfs23.pdf.
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for such overtime work."" FLSA then provides additional explanations for
who is considered an exempt and non-exempt employee.6 4 Minimum and
maximum wage (and subsequently overtime pay provisions) according to
FLSA do not apply to an exempt employee, which the act describes as "any
employee employed in a bona fide executive, administrative, or professional
capacity (including any employee employed in the capacity of academic
administrative personnel or teacher in elementary or secondary schools), or
in the capacity of outside salesman."15 FLSA goes on to define a lot more
professions as exempt from its minimum wage and overtime provisions, and
DOL sets out commonly used exemptions.66

For the purpose of this paper, attention should be drawn to the first
exemptions set out in §213, referring to any person employed in a bona fide
executive, administrative or professional capacity. 67 A definition of
"professional capacity" could mean anything. A boss trying to avoid paying
its workers for overtime hours for work done from home, may write a job
description in such a way that would warrant one in understanding that his
employee works in a "professional capacity" and thus is exempt from
FLSA's requirement for overtime pay. However, FLSA will not likely allow
an employer to get away with prescribing an administrative assistant or
office manager with job duties akin to professional capacity. " Going off this
standard, it becomes obvious that an employee must have advanced
education and work in some sort of intellectual capacity, or as a scientist, to
warrant being considered an exempt employee.6 9 Or an employer may turn
to another definition in FLSA referring to "Administrative Exemptions"
under which an employee would be as non-exempt if certain conditions are
met: 1) the employee must be compensated on a salary or fee basis (as

63 U.S. Department of Labor Fact Sheet #23: Overtime pay requirement of the FLSA,
http://www.dol.gov/whd/regs/compliance/whdfs23.pdf.
64 29 U.S. Code § 213 (2006).
65 Id.
66 U.S. Department of Labor, Fair Labor Standards Fact Advisor,
http://webapps.dol.gov/elaws/whd/flsa/screen75.asp (last visited Oct. 22, 2015).
67 29 U.S. Code § 213.
68 See U.S. Department of Labor, Fact Sheet #17D: Exemptions for Professional Employees

Under the Fair Labor Standards Act (FLSA),
http://www.dol.gov/whd/overtime/fsl7dprofessional.pdf (stating that the employee must
be compensated on a salary or fee basis at a rate not less than $455 per week; the employee's
primary duty must be the performance of work requiring advanced knowledge, defined as
work which is predominantly intellectual in character and which includes work requiring
the consistent exercise of discretion and judgment; the advanced knowledge must be in a
field of science or learning; and the advanced knowledge must be customarily acquired by
a prolonged course of specialized intellectual instruction).
69 See id. (Explaining further that teachers, lawyers and medical professionals "holding a
valid license or certificate permitting the practice of law or medicine is exempt if the
employee is actually engaged in such a practice").
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defined in the regulations) at a rate not less than $455 per week; 2) the
employee's primary duty must be the performance of office or non-manual
work directly related to the management or general business operations of
the employer or the employer's customers; and 3) the employee's primary
duty includes the exercise of discretion and independent judgment with
respect to matters of significance.70 Another option for employers, according
to DOL, would be to pay its workers over $100,000, even administrative and
secretarial staff.71 The DOL worksheet provides that:

Highly compensated employees performing office or non-manual
work and paid total annual compensation of $100,000 or more
(which must include at least $455 per week paid on a salary or fee
basis) are exempt from the FLSA if they customarily and regularly
perform at least one of the duties of an exempt executive,
administrative or professional employee identified in the standard
tests for exemption.72

However, it's not likely that a lot of employers will be willing or able to
proportionally raise its employees' salaries to start at $100,000. So what will
happen to businesses that will try to cut corners with their employee
classifications to avoid paying overtime? Wage and hour concerns have
always been a hot button issue for unions, employees, and the government
and even more so recently.73  With businesses moving to cloud-based
applications, employees are becoming more and more connected to the office
and spending more hours from home on work related matters.74 However,
they may not necessarily see the hours they put in reflected on their pay
stubs.7 5 Should they raise the issues, they may be told that they are exempt,
hence are not eligible for overtime pay.76 Employers need to be cautious in
properly classifying employees, and especially with regards to accurately
compensating them for work done, since wage and hour lawsuits and
governmental audits are becoming more and more prevalent.77

70 U.S. Department of Labor, Fact Sheet #17C: Exemption for Professional Employees Under
the Fair Labor Standards Act (FLSA),

. (last visited Oct. 22, 2015).
71 U.S. Department of Labor, Fact Sheet #17H: Highly-Compensated Workers and the Part
541-Exemptions Under the Fair Labor Standards Act (FLSA),
http://www.dol.gov/whd/overtime/fsl7h-highly-comp.pdf.
72 Id.
7 See supra note 5 (stating that "while the ease of access in a cloud computing workplace is
certainly valuable to the business, such ease can be a double edged sword when it comes to
properly compensating nonexempt employees").
74 Id.
7 Workplace Fairness, Overtime Exemptions, http://www.workplacefairness.org/overtime-

exemptions
76 See Schaeffer supra note 5.
77 Id.
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The way some employers are actually handling issues arising with cloud
accessibility and overtime pay and trying to avoid possible lawsuits is by
banning nonexempt employees from being able to have access to work email
through any sort of device outside of the office, whether through mobile
devices or otherwise.78 However, while employers may institute work policy
prohibiting utilizing work laptops at home or downloading apps that will
allow them to remotely access their email on their phones, there are still ways
for employees to access their work email through web-based email.79 For
example the ability to log into email from the employer's portal at home,
presents a flexible opportunity to finish up work not complete during the
day.so Many companies have this option, and there is not really a way to stop
an employee from logging in." This is just one of the ways cloud based
applications are blurring the lines between on the clock and off the clock. 82

One thing is clear, cloud based applications make the workplace more
accessible outside the office." This leads non-exempt employees to put in
more hours whether willfully or because the office culture demands so.8 4

What the employers will do to stay in line with FLSA requirements remains
to be seen.

III. Employee privacy concerns

Perhaps one of the most talked about and litigated issues in the
employment sector, without even considering the role cloud computing may
play, is the issue of employee privacy.5 Employers are known to monitor
activities of their employees in various ways, including scanning sent and
received e-mails by anti-virus and anti-spam software, tracking a worker's
every keystroke and mouse click, monitoring communications via remote
computing platforms, storing copies of e-mail messages sent and received on
servers where individual workers cannot access or delete the messages,
logging information on actions performed by workers, including the
applications used and the files accessed and printed, monitoring internet
access, online sessions, electronic chat conversations, and remotely viewing
what the worker is doing in real time."8 Nearly 80 percent of large employers

78 Id.
79 Id.
80 Id.
81 See Roth, supra note 46.
82 Id.
83 Id.
84 Id.
85 See Schaefer, supra note 5.
86 Lothar Determann & Robert Sprague, Intrusive Monitoring: Employee Privacy Expectations
Are Reasonable in Europe, Destroyed in the United States, 26 Berkeley Tech. L.J. 979, at 981-82
(2011).
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listened to employee phone conversations and voicemails, read electronic
files and e-mails.17 While an employer may not necessarily engage in all
those monitoring activities, employers do utilize one or many of the ways to
monitor their staff."8 Employers monitor their employees for three reasons:
"protecting information and other intellectual property assets; increasing
productivity; and avoiding liability." 89

Once it becomes clear what employers do to monitor their employees, the
second question that arises is whether or not that infringes on employee
privacy rights. To answer that, we first have to look at the sources of those
rights.90  For public employees that determination is easy: The U.S.
Constitution provides for civil rights of individuals against actions of state
actors, i.e., state and federal governments, including government
employers.91 No such rights exist for private sector employees.9 2 Private
sector employers' practice of monitoring their employees' electronic
transactions has raised questions about the appropriate balance between
employees' privacy rights in the workplace and companies' rights to protect
themselves and their employees by monitoring their employees' electronic
transactions.93 Instead, private employee rights are derived from common
law and are divided into four categories: (1) intrusion upon seclusion; (2)
public disclosure of embarrassing private facts; (3) publicity which places a
person in a false light in the public eye; and (4) commercial appropriation of
a person's name or likeness.9 4 Although the rights are derived from two
different sources, the approach to figuring out whether or not an employee
is entitled to those rights is the same.9 5 The main question to be answered by
courts remains the same: does the employee have a reasonable expectation
to privacy? 96

While there has been a plethora of legal disputes regarding employee
privacy in the workplace, application of law currently governing such
matters is not as clear-cut when it comes to the use of cloud computing at

87 Justin Conforti, Somebody's Watching Me: Workplace Privacy Interests, Technology

Surveillance, and the Ninth Circuit's Misapplication of the Ortega Test in Quon v. Arch Wireless, 5
Seton Hall Circuit Rev. 461, at 462.
88 Determann & Sprague, supra note 60 at 982.
89 Id. at 982.

90 Id. at 986.
91 Id.
92 Gregory T. Alvarez and Jason E. Ruff, Private-Sector Employees and Workplace Privacy in the

Electronic Era, N.J. Lawyer Magazine, 247 N.J. Law. 24 (August 2007).
93 UNITED STATES GENERAL ACCOUNTING OFFICE, COMPUTER-USE MONITORING PRACTICES

AND POLICIES OF SELECTED COMPANIES 1 (2002), http://www.gao.gov/assets/240/235595.pdf.
94 Determan & Sprague, supra note 79, at 986.
95 Id.
96 Id.
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work.9 7 Legal disputes as to what type of privacy rights employees have in
the workplace have been developing over the past few decades.9 8 However
the most prominent of these lawsuits have generally revolved around public
sector employees. Courts have held that under the Fourth Amendment,
public employees have a reasonable expectation of privacy in the
workplace.9 9 However, employees in the private workforce currently enjoy
no privacy in their electronic mail communications, and hence no privacy in
what and how they utilize cloud based applications the workplace.100

First however, it is important to lay down the rules of privacy that Courts
have found to apply to public employees, so we can understand the issues
of privacy in the private sector as well. In the landmark case on this issue,
O'Connor v. Ortega, the court set out a two prong tests to determine the extent
of privacy in the workplace.1 ' The court stated that in order to figure out if
the employer's conduct is justified, two questions had to be answered: 1)
whether an employee has reasonable expectations of privacy and 2) whether
employer's intrusion was justified.10 2 Ortega case involved a physician who
worked at a state hospital and was responsible for training psychiatry
residents.o' The hospital officials became concerned about possible
misconducts by him of the program, including but not limited to charges of
sexual harassment against him by a female student and hospital employees
and inappropriate disciplinary action against a resident.10 4 While he was on
administrative leave and an investigation of the charges against him was
pending, the hospital officials, allegedly, in order to take inventory searched
his office and seized personal items from his desk and file cabinets that were
used in administrative proceedings resulting in his discharge.1 5  The
physician filed charges against the hospital, claiming that the search violated
his Fourth Amendment rights.0 '

In answering the two questions posed, the court first discussed the context
under which the expectation of privacy should be reasonable stating that

97 Ilana R. Kattan, Cloudy Privacy Protections: Why the Stored Communications Act Fails to
Protect the Privacy of Communications Stored in the Cloud, 13 VAND. J. ENT. & TECH. L. 617
(2011).
98 Journal of Internet Law, supra note 31.
99 O'Connor v. Ortega, 480 U.S. 709, 718 (1987); see also Leventhal v. Knapek, 266 F.3d 64,78
(2d Cir. 2001) (holding that "employee had reasonable expectation of privacy in his office
computer but agency possessed individualized suspicion justifying search").
100 Todd M. Wesche, Reading Your Every Keystroke: Protecting Employee E-Mail Privacy, 1 J.
High Tech. L. 101 (2002).
101 Ortega, 480 U.S. 709, at 726.
102 Id.
103 Id.
104 Id.
105 Id. at 709.
106 Id.
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"workplace includes those areas and items that are related to work and are
generally within the employer's control."1 o7 The court held that "respondent
had a reasonable expectation of privacy in his office.""'s In discussing the
reason behind the decision, the court stated:

Dr. Ortega did not share his desk or file cabinets with any other
employees. Dr. Ortega had occupied the office for 17 years and he
kept materials in his office, which included personal
correspondence, medical files, correspondence from private patients
unconnected to the Hospital, personal financial records, teaching
aids and notes, and personal gifts and mementos.109

Turning to the second prong, the court discussed what constituted a
reasonable intrusion."o The court ultimately remanded the case stating
"public employer intrusions on the constitutionally protected privacy
interests of government employees for non-investigatory, work-related
purposes, as well as for investigations of work-related misconduct, should
be judged by the standard of reasonableness under all the circumstance."1

It was left for the Court of Appeals to determine whether the conduct was
reasonable. 112

Years later, the Supreme Court applied the test set out in Ortega in a case
where a city police officer brought an action against city, police department
and police chief alleging that police department's review of officer's text
messages violated Fourth Amendment.' The court held that the city's
review of text messages was reasonable, and thus, did not violate the
Fourteenth Amendment.11 4 First, the court found that indeed Plaintiff had a
reasonable expectation to privacy in the content of his text messages.1 1 5

However, under the second Ortega prong, the Supreme Court held that "the
search was justified at its inception because there were reasonable grounds
for suspecting that the search [was] necessary for a non-investigatory work-
related purpose." 6

Even though the Plaintiff in Quon was a public employee, the Supreme
Court touched on areas of privacy that are relevant to private employees as
well, and especially to the topic at hand. 117 The court however also cautioned
itself stating that it "must proceed with care when considering the whole

107 Id. at 716.
1I Id. at 709.

109 Id. at 719.
110 Id.

111 Id. at 725.
112 Id.
I3 City of Ontario, Cal. v. Quon, 560 U.S. 746, 746 (2010).

114 Id. at 765.
115 Id.
116 Id. at 761.
117 Id. at 758.
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concept of privacy expectations in communications made on electronic
equipment owned by a government employer.""' The court's concern was
mainly that judicial interpretations and rulings on matters of fairly new
technology, like cloud computing and text messaging, and their implications
on privacy in the workplace should be approached with the utmost care,
because the societal implications of those matters have not yet become
clear.119 The court wisely noted that changes in the dynamics of
communication and information transmission are evident not just in the
technology itself but in what society accepts as proper behavior. 120

After analyzing the two judicial approaches to employee privacy (keeping
in mind that both deal with public employees), we next dive into another
possible source of privacy protection for private employees.1 21 Since private
employees are granted no statutory federal protection, there are alternatives
that may offer some relief: the Stored Communications Act (SCA). 12 2

Congress enacted the Stored Communications Act as part of the Electronic
Communications Privacy Act (ECPA) of 1986.123 ECPA protects against
various kinds of electronic surveillance and interception of communication
by public and private actors.12 4 There is one downfall of ECPA: the law does
not protect against service provides, who also sometimes double as
employers. 125

SCA only applies to providers of an "electronic communication service"
(ECS) and a "remote computing service" (RCS).126 A provider of ECS allows
its customers "to send or receive wire or electronic communications."1 27 A
provider of RCS supplies "computer storage or processing services by means
of an electronic communication system."1 28 The language of SCA prohibits
"with the threat of fines and imprisonment: (1) intentionally accessing
without authorization a facility through which an electronic communication
service is provided; or (2) intentionally exceeding an authorization to access
that facility; and thereby obtain[ing], alter[ing], or prevent[ing] authorized
access to a wire or electronic communication while it is in electronic storage

118 Id.
119 Id.
120 Id. at 759.
121 Conforti, supra note 61 at 465.
122 Id. at 464.
123 Kattan, supra note 70, at 628.
124 Conforti, supra note 61, at 465.
125 Id.
126 Id.
127 Id.
128 RICHARD M. THOMPSON II & JARED P. COLE, STORED COMMC'N ACT: REFORM OF THE

ELECTRONIC COMMC'N PRIVACY ACT (ECPA) (2015),

https://www.fas.org/sgp/crs/misc/R44036.pdf.
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in such system."129 The beauty of SCA is that there are civil remedies
available to those who feel their rights under SCA have been infringed
upon."'o To determine whether a communication is subject to protection
under SCA we need to first characterize the cloud provider as either ECS or
RCS.13 1 This will help in determining what protections are allocated to
communications maintained by a specific type of provider, by law. 132

An ECS is "any service which provides to users thereof the ability to send
or receive wire or electronic communications."" A provider that allows wire
or electronic communications to be sent then is an ECS provider, in which
case the SCA protects the communications, as long as the provider keeps the
communication in electronic storage.13 4 The question that arises with this
definition is what exactly electronic storage is. Department of Justice (DOJ)
defines it as communication that is "stored in the course of transmission by
a service provider."13 5  The term is also defined as "(A) any temporary,
intermediate storage of a wire or electronic communication incidental to the
electronic transmission thereof; and (B) any storage of such communication
by an electronic communication service for purposes of backup protection of
such communication.""6 There has been an ongoing disagreement between
courts as to what types of communications are "stored in the course of
transmission"; perhaps an unopened email would fit the bill. 137 However,
there have been some major disagreements regarding this particular aspect
of the definition as well.' So there are now two approaches to define what
"stored in the course of transmission" means: the traditional approach as
defined by DOJ and the new position taken by the Ninth Circuit, which holds
that electronic storage applies to items even after they have been accessed.13 9

RCS is defined by the Act as "the provision to the public of computer
storage or processing services by means of an electronic communications
system.140 An RCS provider, on the other hand offers computer storage or

129 18 U.S.C. § 2701 (1986).
130 Determann & Sprague, supra note 60, at 982.
131 Kattan, supra note 70, at 632.
132 Id.
133 18 U.S.C. § 2510 (15).
134 Kattan, supra note 70, at 632.
135 Id. at 633.
136 THOMPSON & COLE, supra note 97.
137 Id.
138 See Theofel v. Farey-Jone, 359 F.3d 1066 (9th Cir. 2004) (stating that emails left on a service
provider's server after users downloaded them through their workplace email program
could be considered stored for "backup purposes.").
139 Cyber Telecom, http://www.cybertelecom.org/security/ecpacontent.htm (last visited
Nov. 24, 2015).
140 18 U.S.C. §2711.
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processing service to the public.14 1  To qualify for the protection of
communications stored by this type of provider, the communication must be
"1) maintained on behalf of the RCS provider's customer and 2) solely for
the purpose of providing storage or computer processing to the customer,
such that the provider's authority to access the communication is limited to
the extent necessary to provide storage or computer processing service."14 2

An RCS provider to the public shall not knowingly disclose the contents of a
communication, which is carried or maintained by that service.143 Courts

have held that private messages maintained on cloud based social media
networking websites, such as Facebook and MySpace are maintained by an
RCS provider. 1 RCS fits in perfectly with the definition of cloud computing.
Under the definition, a service can only be a "remote computing service" if it
is available "to the public"; services are available to the public if they are
available to any member of the public who complies with the mandatory
procedures and pays any required fees.14 5 Even though cloud-computing
falls nicely within the definition of RCS, it is not certain to what extent
communications sent this way will receive warranted protection even under
the SCA. 146

Although a good idea, many consider that SCA "fails to provide a clear
frameworks for understand whether a user has a reasonable expectation of
privacy in his communications stored in the cloud." 14 7 Critics of SCA see it
as failing to keep up with the emerging technology and communication
tools.1 48 Congress enacted SCA in the 1980s and has not amended the act to
include protection for items stored using cloud software.1 49 Besides the fact
that the Act is outdated, there are also issues with the ESC and RCS defining
what stored communications are.15 0 For example, some courts have held that
opened email messages stored for less than 180 days with an ECS Provider
are subject to discovery.1 51 The court reasoned that such emails were not in
electronic storage.15 2 Going a step further, the court noted that cloud based

141 Kattan, supra note 70 at 636.
14218 U.S.C. §2703(2)(b).
14318 U.S.C. §2702(a).
144 Crispin v. Christian Audigier, Inc., 717 F.Supp. 2d 965 (C.D. Cal. 2001)
145 18 U.S.C. 2711(2); see also Cyber Telecom,

http://www.cybertelecom.org/security/ecpanutshell.htm#ecs.
146 Kattan, supra note 70; see also Theofel, 359 F.3d at 1077 (leaving up to further interpretation
the question of whether the rule set out in the case applies to cloud-based email system).
147 Kattan, supra note 70, at 644.
148 Id.
149 Id.
150 Id. at 636.
151 United States v. Weaver, 636 F. Supp. 2d 769, 772 (C.D. Ill. 2009).
152 Id.
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email does not enjoy the same privacy protections as traditional email. 15 The
DOJ also recognized that there is a limited protection to cloud based emails,
and applications.15 4 Hence, even though the SCA purports to offer some
protection to the public in general, and private sector employees, it fails to
do so adequately in the 21st century.1 55

There is also a tension between DOJ and the common law, one holding
that opened emails are not considered to be stored on any provider and the
other that protections should be granted as long as every other aspect of the
definition is satisfied. 15  DOJ's approach favors the law enforcement by
"conceptualizing the SCA not as protecting individual privacy, but as
regulating how the government can obtain access to stored
communications."15 7 Even though the accent here is on the "government"

one could easily imagine this playing out well in the workplace. An
employer may likewise hold that web based emails that have already been
opened are the property of the server provider, hence property of the
employer, if the employer is also the server provider, which is often the
case. 1 5  The fate of privacy in the workplace as it relates to cloud based
applications and communications remains uncertain even with recent
decisions. 159

There have been attempts to increase workers' privacy through new
legislation via 1993 Privacy for Consumers and Workers Act introduced in
the Senate (PCWA).160 The measure would have established a standard for
notice, access to information, use limitations and would prevent abuses of
electronic monitoring in the workplace.1 11 The goal of the Act was to prevent
abuses of electronic monitoring without prohibiting monitoring
altogether.16 2 Employers who violate the provisions of the PCWA can be
subject to both civil penalties and private civil actions.' The Notice of
Electronic Monitoring Act (NEMA) was also introduced in 2000; NEMA
would have established a private right of action against employers who

153 Id.; although the matter in that case is not one of work related access to emails, it is worth
noting that the court 1) differentiated between web based and traditional email and 2) held
in general that web based email should not be afforded privacy protection. Id.
154 Kattan, supra note 70 at 635.
155 Id.
156 Id. at 644.
157 Id.
158 Id.
159 Id. at 645.
160 KRISTEN BELL DETIENNE & RICHARD FLYNT, AMERICAN BAR ASS'N., THE BOSSES' EYES AND EARS:

THE PRIVACY FOR CONSUMERS AND WORKERS ACT (1996).
161 Workplace Privacy, https://www.epic.org/privacy/workplace/, EPIC (last visited Nov. 23,
2015).
162 DETIENNE & FLYNT, supra note 152.
163 Workplace Privacy, supra note 153.
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failed to give notice of wire or network monitoring.16 4 Unfortunately neither
one of the measures went any further. 165

IV. Employer privacy and trade secrets

On the other hand, cloud storage makes it easier for an employee to have
access to sensitive top-level information on employer's cloud, information
that may not be within the employee's duties to access.16 6 This issue will arise
most commonly when an employee is allowed to bring in their own device
(or so called BYOD policy): laptop and cell phone.1 7  For example, an
employee may be backing up his or her work to Box.com, or Dropbox; in
such an instance, if the user also has that same application on his or her
mobile device, it means that the employee can take the information with
them anywhere, whether they are on or off the clock.' This policy poses a
great risk of security breach to employers and leaves them vulnerable to
attacks.1 69

Moreover, former employees may still have access to the information after
they leave the employers.170 If this information is misused and a client is hurt
in the process, employers will be subject to lawsuits by The Federal Trade
Commission (FTC).171 In the case of specific cloud based applications, like
SalesForce, where company can store all of its client data, including contact
information in the cloud, it is easy for an employee to have access to such

164 Id.
165 Id.; See also The Privacy for Consumers and Workers Act: Hearing Before the Subcommitte on
Employment and Productivity of the Committee on Labor and Human Resources, 103rd Cong. 103-
150 (1993), http://www.loc.gov/law/find/hearings/pdf/00161201005.pdf. The model
Consumer Privacy Act set out possible ways to approach data collection: limiting access to
personal data, collecting only data necessary for business purposes.
166 Margaret Keane, Clouds, Mobile Devices And The Workplace, LAW 360 (Oct. 23, 2012),
http://www.1aw360.com/articles/382923/clouds-mobile-devices-and-the-workplace.
167 Id.
168 Id. At that point, personal files and business files are inextricably intertwined,

jeopardizing the employer's ability to protect its own information...
169 Id.; see also Merrill supra note 4 (stating that "companies should consider the risk
implications of allowing access to corporate data via employees' personal devices - devices
over which the company exercises little or no control").
170 Brian Krebs, Data Theft Common By Departing Employees, THE WASHINGTON POST (Feb.
26, 2009, 12:15pm), http://www.washingtonpost.com/wp-
dyn/content/article/2009/02/26/AR2009022601821.html
171 See Schaeffer, supra note 5; see also Federal Trade Commission, Complying With the FTCs'
Health Breach Notification Rule, (Apr. 2010),
https://www.ftc.gov/system/files/documents/plain-language/bus56-complying-ftcs-health-
breach-notification-rule.pdf.
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information at any time, anywhere.1 72 This is exactly what happened in
F.T.C. v. Wyndham Worldwide Corp. In that case the FTC sued a hotel chain for
their system being hacked and all their client information being let out into
the public. 17 Granted, the information was hacked by a third party, and not
an employee, the hotel would have been in the same situation if an employee
would simply access the customer information on their own time, having
access to the company's cloud from home, or even having synched their
device with the cloud of the workplace.1 74

Once an employee has access to employer's information and store it on a
third party vendor's service, and then leaves or gets fired, the third party
provider will be unlikely to cooperate in returning the potentially
misappropriated information or trade secret to the employer.17 5 Instead, they
will argue that their obligation is to its "customer" which in the present
instance would be the employee who created the account. 176 Since the cloud
is basically "everywhere, by the time the issue gets resolved or not, the
employee has had the information in his or her hand for a time now, and can
pass it on freely. 177

The type of information that an employee may have access to is limitless.
It can be as basic but still sensitive, as client contact information, or it can be
as advanced as a business merger agreement, or a new formula for a
pharmaceutical drug. 1 7 Trade secrets are a hot issue at any workplace. With
cloud storage, this issue becomes even more important because of how easy
cloud storage makes it to access employer's information.1 79 Companies that
store trade-secret information in the cloud "face certain risks related to the
use of a third-party provider, including (1) boilerplate terms of service that
allow providers to access any information uploaded to the cloud and (2)
rogue employees of the provider."so Employers typically require an
employee to sign straightforward confidentiality agreements at the
beginning of their employment.' Any employee that may come in contact
with sensitive company information, by signing the agreement promises not

172 Ben Kerschberg, Data Security And The Imperative of Private Clouds, Forbes (Sep. 9,
2011, 10:17am). http://www.forbes.com/sites/benkerschberg/2011/09/09/electronic-
discovery-the-imperative-of-private-clouds/#24c2fl09a003.
173 FTC v. Wyndham, 10 F.Supp.3d 602 (2014).
174 Id.
175 Audra A. Dial and John .Moye, Trade Secrets in the cloud: Assessing and Mitigating the
Risks. 17 J. Internet L. 1.
176 Id.
177 Id.
178 Id.
179 Supra note 164.
180 http://apps.americanbar.org/litigation/committees/intelledual/articles/spring2014-0314-

protecting-trade-secrets-stored-cloud.html.
181 Id.
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to divulge any of the information learned from his employer.18 2 This means,
do not tell anyone about X or Y that goes on in the workplace, the method
used to come to the result etc.

When employees utilize cloud applications that enable them to store
information and later access it to work on it from home, the line between the
confidential agreement breach and simply doing their job becomes blurred.
1I That person is opening sensitive company information to breach by
storing it on the cloud and then accessing it off the clock, in an area and over
the network that may not be secured.18 4 This in turn opens employee up to
causes of action for breach of the confidentiality agreement, and opens
employer up to causes of action for violating the Computer Fraud And
Abuse Act (CFFA).1 1

5 Abuse of CFFA creates a private right of action for

anyone who suffers when another intentionally accesses a computer without
authorization or exceeds authorized access and obtains information from a
protected computer."s'

In a recent Florida case, the court found that where an employee logged
onto a work computer with valid credentials provided by the employer and
emailed valuable documents from employer's computer to the employee's
personal email address, a Computer Fraud and Abuse Act violation was
maintained because the former employee continued to download the file
after the employer revoked the authorization.1 7  However, answering
whether the employee had the right to access the employer's cloud, the court
stated:
Nevertheless, PRLG's CFAA claim cannot survive the present summary
judgment motion. As discussed above, there is no evidence before the court
that Lynch accessed PRLG's cloud without authorization. Presumably,
Lynch was authorized to access the firm's cloud shared drive while she was
still working for PRLG. Other than Stone's allegation, which again lacks any
indicia of personal knowledge, nothing in the record suggests that Lynch
accessed the cloud after she left the firm. Even if Lynch intended to harm
PRLG while using the shared drive to download materials while she worked
for PRLG that alone would not establish that she acted "without
authorization."1 8 8

Difficulties arise for employers when trying to prove that an employee
accessed the cloud while no longer working for the employer, as stated by

182 Id.
183 Id.
184 Id.
185 Id.
186 18 U.S.C.A. § 1030 (West).
187 Prop. Right L. Group v. Lynch, WL 242803 (D. Haw. May 30, 2014).
188 Id. at *14.
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the court above. 189 Once again, this is a great example of when the line gets
blurred when employees can freely access the employers' cloud at any time,
and it becomes problematic for the employer to then protect sensitive
company information.1 90 It seems that the courts are putting the burden of
proof of employee's un-authorized access on the employer.

V. Protected health information in the cloud and
health information portability and accountability act

violations
Employers may choose to utilize cloud services to store employee

information in one place, including social security numbers, contact
information (phone and address), benefit information, and other protected
health information (PHI).1 91 There is evidence suggesting that utilizing cloud
applications to store PHI reduces compliance with HIPAA (Health Insurance
Portability and Accountability Act). 192 Yet others state that the cloud is the
safest way to store PHI.19 3 While this is an efficient way of storing employee
information that is easily accessible by the HR department, without proper
safeguards it can be damaging not only to employee whose information may
be stolen, but also to the employer's reputation and pocket. 194 Employers
need to be mindful of the risks involved as well as the benefits, especially in
regard to the risk of data breach, as there are laws set in place that employers
have to follow if a breach happens. 195

The Health Insurance Portability and Accountability Act of 1996 govern
the obligations and restrictions regarding PHI.196 As recently as 2013, U.S.
Department of Health and Human Services finalized the HIPAA Omnibus
Rule, which expanded HIPAA's applicability beyond covered entities (i.e.,
health care providers, health plans and health clearinghouses) to business

189 Id.
190 See Schaeffer, supra note 5.
191 Id.
192 Lee Bendekgey, Healthcare IT News (Sept. 4, 2013),
http://www.healthcareitnews.com/blog/cloud-computing-reduces-hipaa-compliance-risk-
managing-genomic-data.
193 Scott Walters, Why Protected Health Information (PHI) is Safer in the Cloud, Executive Insight
(Feb. 14, 2014), http://healthcare-executive-
insight.advanceweb.com/Features/Articles/Why-Protected-Health-Information-PHI-is-
Safer-in-the-Cloud.aspx
194 See Schaeffer, supra note 5.
195 Id.
196 U.S. Department of Health & Human Services, Health Information Privacy,
http://www.hhs.gov/hipaa/for-professionals/privacy/laws-regulations/index.html
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associates.19 7 The rule states:
Individuals, organizations, and agencies that meet the definition of
a covered entity under HIPAA must comply with the Rules'
requirements to protect the privacy and security of health
information and must provide individuals with certain rights with
respect to their health information. If a covered entity engages
a business associate to help it carry out its health care activities and
functions, the covered entity must have a written business associate
contract or other arrangement with the business associate that
establishes specifically what the business associate has been engaged
to do and requires the business associate to comply with the Rules'
requirements to protect the privacy and security of protected health
information. In addition to these contractual obligations, business
associates are directly liable for compliance with certain provisions of the
HIPAA Rules.198

A business associate is defined as anyone who:
[O]n behalf of such covered entity or of an organized health care
arrangement (as defined in this section) in which the covered entity
participates, but other than in the capacity of a member of the
workforce of such covered entity or arrangement, creates, receives,
maintains, or transmits protected health information for a function
or activity regulated by this subchapter, including claims
processing or administration, data analysis, processing or
administration, utilization review, quality assurance, patient safety
activities... 199

The Omnibus HIPAA Rule also revised the definition of business
associates to expressly include particular entities, including many cloud
service providers.20 0

197 U.S. Department of Health & Human Services, Health Information Privacy, Covered
Entities and Business Associates, http://www.hhs.gov/hipaa/for-professionals/covered-
entities/index.html.
198 Id.
199 45 C.F.R. 160.103;"
A definition of business associate includes Health Information Organization, E-prescribing
Gateway, or other person that provides data transmission services with respect to protected
health information to a covered entity and that requires access on a routine basis to such
protected health information. Id. The rule applies to any business associate that creates,
receives, maintains, or transmits PHI while carrying out certain functions or activities for a
HIPAA covered entity." Id.
200 Frank Pasquale and Tara Adams Ragone, Protecting Health Privacy In An Era Of Big
Data Processing And Cloud Computing, 17 Stan. Tech. L. Rev. 595 (2014). "It expressly
includes "[a] Health Information Organization, E-prescribing Gateway, or other person that
provides data transmission services with respect to protected health information to a
covered entity and that requires access on a routine basis to such protected health
information." Id.

153

Volume 3:2



May I 2017

Under this definition, a cloud service provider would be considered a
business associate, and thus will need to follow the HIPAA rules.20 1 Covered
entities, on the other hand, must make sure that cloud providers have
physical and technical controls to safeguard PHI from unauthorized
access.20 2 Employers in turn must make sure that they stay compliant with
HIPAA when storing PHI in the cloud. An employer that utilizes a cloud
provider for storing PHI must label the cloud provider as a business
associate under the definition.20 3 If that is the case, the employer must have
a business associate agreement in place.20 4 The difficulty lies in whether or
not the employer will be willing, or able, to label cloud service provider as a
business associate.20 5 The agreement must set out what type of PHI is being
stored, for how long, and give a detailed explanation of where the data is
going, from the moment it is being stored to the moment it will no longer be
in the cloud.206

Both covered entities and their business associates must adhere to HIPAA
privacy and Security Rules. Neither party can use or disclose the stored PHI
except where permitted.20 7 This is reassuring to those whose PHI is being
stored (like employees). However, employers must do their part and be
mindful that data breaches are something that happens too often.208

Employers must take appropriate administrative, technical and physical
safeguards to ensure that PHI is protected. In other words, an employer
cannot just leave it up to the cloud provider to ensure that the PHI is being
safely stored, even if it is the cloud provider's job. 209 Employer bears the
responsibility of ensuring that certain processes are in place to further
protect the sensitive information.210

Where employer does not comply with rules and regulations set out by
HIPAA in order to protect PHI, both employer and business associates may
be held liable.2 11 In an event of a breach, HIPAA requires compliance with
its Breach Notification Rule, to affected individuals, Secretary of Health and

201 See Schaeffer supra note 5.
202 Id.
203 Id.
204 Id.
205 Id.
206 Id.
207 Pasquale and Ragone, supra note 168. HIPAA Rule makes business associates directly
liable for compliance with certain of the HIPAA Privacy and Security Rule. Id.
208 See Schaeffer supra note 5.
209 Id.
210 Id. Among the types of things that covered entities must do is "to perform a risk analysis
to evaluate the likelihood and impact of risk to PHI." Id.
211 Id. A breach is an impermissible use or disclosure that compromises the security of the
PHI. Id.
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Human Services, and depending on the situation, to the media.212
Noncompliance with HIPAA can result in fines and penalties, ranging from
$50,000 to $1.5 million per violation.2 13 Additionally, in 2014 FTC made an
administrative ruling stating that it had authority to bring data security
actions against HIPAA covered entities.214 This means that FTC now has
authority to intervene where PHI is compromised by entities.21 5 This will
surely make the employer companies who are utilizing cloud providers to
store PHI to pay more attention and to ensure that their business associate
agreements set out terms and guidelines that prevent such breaches in the
future.216

VI. Cloud applications and the future: proposed
solutions

With each passing year, corporations and other private employers, are
utilizing cloud computing for business needs.2 17  While the benefits of
switching to cloud computing are numerous, an employer must weight the
pros and cons when it comes to legal aspects, especially those that concern
employees.218 Unfortunately, when it comes to a solution that can help avoid
the issues that cloud based applications bring into the workplace there is no
one size fits all.2 19 Cloud based applications are a very intricate system that
need a lot of fine-tuning and attention in order to work properly.
Overprotecting it will strip it of its benefits and under-protecting it will cause
chaos and myriad of legal issues.2 20 Moreover, there is not one single cloud
application that will fit the business needs of all the companies, so cloud
storage and its use needs to be tailored to a particular need of a company and

212 Pasquale and Ragone, supra note 168.
213 See Schaeffer supra note 5.
214 Bloomberg BNA, FTC Affirms Data Security Enforcement Authority in Rejecting LabMd
Arguments, (Jan. 27, 2014) http://www.bna.com/ftc-affirms-data-nl7179881620/.
215 Christine Kern, FTC Takes Watchdog Stance Over Patient Data Encryption Standards,
Health IT Outcomes (Jan. 25, 2016), http://www.healthitoutcomes.com/doc/ftc-takes-
watchdog-stance-over-patient-encryption-standards-0001.
216 Id.
217 Pasquale and Ragone, supra note 168.
218 See Diego Rosenfeld, Five Things To Consider When Moving to The Cloud, Boston Business
Journal (Jan. 24, 2016, 1:00am), http://www.bizjournals.com/boston/feature/5-
things/2016/01/five-things-to-consider-when-moving-to-the-cloud.html; see also Schaeffer
supra note 5.
219 Vince Deluca, Cloud Battles Intensify - It's No Longer 'One Size Fits All', CorpMagazine
(Jul. 17, 2014), http://www.corpmagazine.com/technology/cloud-battles-intensify-its-no-
longer-one-size-fits-all/
220 See Kerschberg supra note 164.
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the type of work being done by its employees.22 1 To protect their information
in general, it is in the employer's (or any business' for that matter) best
interest to take reasonable steps to ensure that a cloud service provider has
only as much access to company information stored in the cloud as is
necessary, and that both the company and provider are doing everything
possible to maintain the information's secrecy.222 A solution that will be the
most constructive and has a chance in satisfying all parties involved, will
require for everyone to be actively involved (depending on the situation):
employers, employees and the cloud service providers.2 23  The most
important and basic step that an employer needs to take is to choose the
cloud provider very carefully, and has a detailed agreement in place to
protect themselves and their employees.224

A. Wage and Hour
The go-to idea that from a first look seems to solve all issues of utilizing

cloud applications in the workplace, is to have a thorough
employment/confidentiality agreement that will set out all the dos and the
don'ts for both the employee and the employer.225 Unfortunately, we live in
the real world, where it is unlikely that the employer will agree to give up
some of their rights to monitor employers and employees.226 The truth
however, is that as more work enters cyberspace and virtual worlds, this will
have a profound impact on the nature of work itself, not to mention the legal
doctrines of labor and employment law, so a common ground needs to be
reached.227 Still, a good place to start is at the negotiation table. While an
employment agreement may not solve all the problems, it will record in
writing what the parties are worried about, their expectations and help avoid
any disputes arising between employees and employers.228 Moreover, since
many employers already utilize an employment agreement, it will be easy to
tailor it to a workplace that wants or has already moved to the cloud. After

221 Sommer Figone, One Cloud Does Not Fit All, RAPIDSCALE (Jan. 22, 2015),
https://rapidscale.net/one-cloud-fit/.
222 http://apps.americanbar.org/litigation/committees/intelledual/articles/spring2014-0314-

protecting-trade-secrets-stored-cloud.html
223 Pasquale and Ragone supra note 168.
224 Lorry Freifeld, Keeping Employee Information Safe In The Clouds, Training Magazine
(Sept. 28, 2012), https://trainingmag.com/content/keeping-employee-information-safe-
clouds.
225 See Schaeffer, supra note 5.
226 FIND.
227 Miriam A. Cherry, A Taxonomy of Virtual Work, 45 Ga. L. Rev. 951 (2011). The article talks
about virtual life games and selection of avatars, but the author ventures on further to
mention that majority of workforce is now being done in the cloud, in the ether and that will
have substantial effect on labor and employment law. Id.
228 Richard Harroch, Forbes.
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all, once a business moves to the cloud, there is no coming back, so the
employment agreement will probably be used for years to come.

Employers need to be firm in communicating their policies when setting
out the agreement.2 29 First and foremost, an employee needs to understand
their scope of employment, meaning what duties they will be assigned,
whether they are hourly or salaried etc.230 This may seem basic, but a lot of
confusion regarding wage and hour lawsuits stem from employees and
employers alike being on different pages regarding what type of
responsibilities an employee has (and thus how he or she is classified for
FLSA purposes).23 1  Policies that can be implemented are ones that
completely forbid answering emails or sending them within a particular time
frame.23 2 To be on top of the hours employees log, a thorough system of
tracking should be implemented that keeps a record of employees' hours.23 3

A software system can be utilized to do this, which can monitor and track
the amount of time employee spends not only at work, but also the amount
of time spent on off the clock project.234 There are systems that track the
amount of hours attorneys spend on a certain litigation matter, with a click
of a button on a screen, a system begins to track the time being spent on a
particular matter.23 5 Same logic can be applied to tracking hours of those
employees who have to finish up a project off the clock.236

Tracking employee hours will go hand in hand with policies regarding
BYOD.23 7 To avoid any sort of data breach, BYOD policies need to be avoided

229 Mark H. Wittow and Daniel J. Buller, Cloud Computing: Emerging legal Issues or Access to
Data, Anywhere, Anytime, 14 J. Internet L. 1 (Jul. 2010) (stating that the need for clear and
consistent communication of policies, practices and capabilities is necessary).
230 See Schaeffer supra note 5.
231 Id.
232 Cubbage, supra note 50 (discussing a similar policy that was implemented at a company
and stating that "the company bans the sending and receiving of email from 10 p.m. to 6
a.m. on weekdays and all weekend. It does this, it says, to reduce employee stress by
providing a safe harbor for employees to rest and not contemplate workplace
communications.").
233 Id.
234 Id.; see also US Department of Labor. DOL website even offers a timesheet tracking app
for mobile devise to make this easier.
http://www.dol.gov/opa/media/press/whd/WHD20110686.htm.
235 Jill Turner Lever, Grace A. Byrd, Manage Your Risk: Five Critical Employment Issues, 272
N.J. Law. 9, 11 (October 2011). The best approach is for employers to implement a policy
prohibiting non-exempt employees from working off the clock without authorization,
requiring employees to report all time worked, and lastly, paying for this time either at the
regular rate or the overtime rate, as may be applicable. Id.
236 Id.
237 See Cubbage, supra note 50.
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at all costs.238 However, for certain type of work and employees, taking work
home may be absolutely necessary.23 9 Here too, the employer needs to be
strict and come up with a uniform policy for each employee type.2 40 If for
example there are employees that need to work off the clock, and are
authorized to do so, those are the only ones that can either bring their laptop
in, or be assigned a work laptop, that is configured to work off the network
of the employer only, and that tracks the hours automatically. These policies
will help avoid FLSA violations, both when non exempt employees work
over 40 hours and can prevent situations where employee claims they
worked more than they actually did, or when employer refuses to pay
overtime claiming that the hours were not actually put in.241

B. Employee Privacy
While public employees may enjoy a certain expectation of privacy, as it

stands right now, private employees do not enjoy the same.24 2 Unions and
employee advocacy groups have been complaining about electronic
monitoring for a few decades now, arguing that such practice are an invasion
of privacy and "cause work related stress and low morale, and can be used
in an unfair manner."243 The status of privacy protection laws for private
employees is ambiguous at best.2 4 While there is no statutory relief as of yet,
all is not lost for a private employee or the employer. When it comes to
privacy, employees may choose to bring a common law action for conversion
against employers. While this is more of a "right of ownership" question, it
does fit well with certain documents that may be stored on the cloud,
whether related to work or not.24 5 In Thyroff v. Nationwide Mut. Ins. Co., an
employee brought an action against employer claiming conversion of his
business and personal information stored on computer hard drives of leased
computer.246 In answering whether or not conversion was an appropriate
cause of action, the court stated:

We believe that the tort of conversion must keep pace with the
contemporary realities of widespread computer use. We therefore
answer the certified question in the affirmative and hold that the type of
data that Nationwide allegedly took possession of -electronic records

238 French, et. al, Current Status and Issues with BYOD, Communications of the Association

for Information Systems, at 192,
http://aisel.aisnet.org/cgi/viewcontent.cgi?article=3819&context=cais.
239 Id.
240 Id.
241 Id.
242 Determann & Sprague, supra note 60 at 982.
243 The Private Workplace and the Proposed Notice of Electronic Monitoring Act.
24 Id. at 81
245 Thyroff v. Nationwide Mut. Ins. Co., 864 N.E.2d 1272 (N.Y. 2007).
246 Id. at 1272.
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that were stored on a computer and were indistinguishable from printed
document is subject to a claim of conversion in New York. 247

The law is well settled on employee privacy when it comes to e-mails. 248

Regulations just need to catch up to the more current technological advances
in the workplace, like cloud computing, as is evidenced from the lack of
regulation on the subject.249 Just like it took courts a while to ascertain the
privacy issues with e-mail monitoring, courts are just now starting to see
more and more issues arising out of cloud computing and social media
applications.250

That is why bringing torts action for conversion will speed up the process
and bring the courts' attention to privacy issues with cloud computing. The
tort action is twofold: it will be a penalty for employers and it will also
possibly draw the attention of legislature. When employers are faced with
lawsuits over employee privacy, someone is bound to get the government
involved. Perhaps then the legislature will heed the arising issues and amend
or pass a new bill that encompasses not only emails, but also documents
stored in cloud-based applications.2 51 This is where step two comes in: the
legislature could consider reintroducing bills like NEMA (Notice of
Electronic Monitoring Act) and other bills, modified to include BYOD
policies and cloud based applications. When it was introduced, the Act
provided that:
An employer who intentionally, by any electronic means, reads, listens to or
otherwise monitors any wire communication, oral communications or
electronic communication of an employee, or otherwise e monitors the
computer usage of an employee without first having provided the employee
notice meeting the requirements of subjection (b) shall be liable to employee
for relief... 252

The Act then went into describing exactly what is required from the notice
meeting, what the employer must notify the employee of and when.253 The
Act also provided for a relief in the form of civil action for actual damages
(not less than $5000), punitive damages and attorneys' fees and any other
relief the court determines to be appropriate.254 As it was set out then, the
Act certainly takes substantial measures to safeguard employee privacy by

247 Id. at 1278.
248 Todd M. Wesche, Reading Your Every Keystroke: Protecting Employee E-Mail Privacy, 1 J.
HIGH TECH. L. 101 (2002).
249 Id.
250 Id.
251 Id.
252 H.R. 4908, Notice of Electronic Monitoring Act, 106th Congress (1990-2000)
253 Id.
254 Id.
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requiring much from the employer and setting monetary damages. It's not a
surprise that it did not pass since the Act on its face is very anti-employer.

Since issues of privacy related to technology in the workplace remain to
be hot topics at the moment, re-introducing a new and improved NEMA will
draw attention to deficiencies in the private sector that employees face, and
with plethora of litigation behind this issue, perhaps this time around the
legislature will be compelled to pass it. Of course NEMA would have to be
revised to specifically include cloud based application used for business
purposes of an employer by an employee, and set out the type of monitoring
that is prohibited by an employer. To achieve this result, NEMA would have
to be combined with Privacy for Consumers and Workers Act introduced in
the Senate (PCWA), another legislation that failed to pass.255 That measure,
as stated earlier, would establish varies standards for: notice, access to
information, use limitations and would also prevent abuses of electronic
monitoring in the workplace.256

C. Employer Privacy
Employers and employees definitely disagree on the degree and

magnitude of employer monitoring of the employee.257 A 1994 study found
that 81% of Americans think that employers should not monitor employees,
whereas 70% of workers think that electronic monitoring is very important
in evaluating their workers.258 Although about twenty years have passed
since that survey, as the world is changing and technology is taking over our
lives, workplace more so than any other area, it's pretty certain that those
number have not changed. This is certain from numerous litigations
stemming out of issues of privacy in the public and the private sector
employment alike.259

Employer privacy concerns as they relate to the use of technology in the
workplace are closely related to employee privacy. If a policy or a law that is
implemented favors the employee more, then employer may suffer by way
of losing control over employee time, work product, inappropriate use of
internet and the privacy concerning their clients.26 0 However, if an employer
oriented policy is implemented, the opposite happens: employees lose all
and any privacy expectations and morale.26 1 There are however policies that

255 Supra Discussion Part IV.
256 Supra Discussion Part IV.
257 David Neil King, Privacy Issues in the Private-Sector Workplace: Protection From Electronic

Surveillance and the Emerging Privacy Gap, 67 S. Cal. L. Rev. 441(1994).
258 Id.
259 See Discussion supra part IV
260 Gregory M. Huckabee & Cherry Kolb, Privacy in the Workplace, Fact or Fiction, and the Value
of an Authorized Use Policy (Aup), 59 S.D. L. REV. 35 (2014).
261 Id.
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could be structured in such a way that the two "opposing" sides will be able
to balance out their interests and the privacy concerns of both the employee
and the employer will be protected. Technically, their privacy issues are
derived out of different concerns: employers want to protect their business
interests and employees want to protect their personal space.

While majority of issues revolve around employee privacy, it is worth to
note that employers are just as vulnerable.26 2 Cloud services' distributed,
Internet-based nature leaves the services open for attack and may put
companies using cloud services at risk of being held legally responsible for
losses of information.263  A recent survey showed that about thirty six
percent of employers have policies that address the use of public cloud
storage services.26 4 Employers, who value the privacy of their information,
can ban the use of such cloud applications as Box, Dropbox or Google Drive
and build one that is highly secured and requires access only in the office. 26 5

One logical step for an employer would be to implement such policy, and
spend the money on building a secure cloud based storage application. This
is surely time and money consuming, but a very important solution. If an
employer possesses sensitive client data and depends on safety and privacy,
this will be worth the effort. Building a thorough and bulletproof cloud
storage application, that is managed in house (meaning no 3rd party can have
access to "manage" it), will allow employer to then also prohibit BYOD
devices (by implementing a "NO BYOD" policy, to be precise). Having a
secure cloud means nothing if an employee can bring in his or her own
device, and then store privileged information on it and leave. Along with (or
instead of) a "NO BYOD" policy, an employer can go further and implement
a strict policy that covers a broad range of concerns. A policy would need
cover at least the following areas: 1) cloud based application is to be utilized
for business purposes only; 2) BYOD devices are not allowed; 3) company
reserves the right to monitor cloud activity of an employee; 4) set out
disciplinary steps to be taken if the policy is violated.

Overall, access to cloud based applications in the workplace should be
treated as employer property, just as any company issues laptop or cellphone
would be. With this, employer should regulate such access by implementing
policies concerning the use of such devices, just like they would regulate
laptops and cellphones.26 6 This is another area that can partially be mended

262 See supra discussion Part V.
263 Supra note 40.
264 See Keane, supra note 137.
265 See id. (Stating that certain companies, such as IBM has recently banned the use of Box
and Dropbox).
266 Privacy Rights Clearinghouse, Fact Sheet 40, 2014. https://www.privacyrights.org/bring-

your-own-device-risks#3b byod employee responsibilities. For example, "as a security
measure, employers often require employees who store company information on their
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by way of a thorough employment contract that outlines employer privacy
in regards to work product, client information and the use of cloud storage
on and off the clock. This will alleviate any unexpected conflict with
employees and set out ground rules for privacy from the get go. This is the
area where it becomes more obvious that implementing policies that regulate
employer privacy interests do not necessarily hinder regulations that protect
employee privacy.

D. PHI and HIPAA Compliance
Cloud computing has the ability to make everyone's job easier in the

workplace: employees, employers and Health Insurance Providers (or third-
party administrators). For employers, utilizing a cloud-based application to
store this information means they have access to it on as needed basis
without having to go through variety of systems and people.267 If an
employee has a question or concern or HR department needs to settle
something quickly, accessing information off the cloud is much more time
and money efficient than going through a third party. However, security
concerns are even greater when it comes to storing PHI on the cloud; it is
after all sensitive personal information at risk.268

One way employers can battle security breach is create their own cloud,
meaning they will utilize a private cloud as opposed to a public one. This is
a perfect solution for all security risk problems employers may face. As this
will go hand in hand with solutions for employer privacy, the employers can
kill two birds with one stone.26 9 As employers have to remain compliant with
HIPAA when storing PHI, employer will have more control over monitoring
the cloud service provider, since the employer will technically be the
provider.270 This is the best solution to battle data security risks or leaving
security matters to a third party.271 Instead of ensuring that a cloud provider
is adhering to HIPAA rules and then taking the fault when the contrary turns

personal devices to allow the employer to remotely delete data from the phone if the phone
is lost or stolen. The same may be true when a person leaves the company." Other factors
to be considered are: requirements to save and produce relevant information for legal
purposes (e-discovery in particular) and consequences for deletion or alteration; processes
for the end of an employment relationship and Trade secret policies and confidentiality
agreements. Id.
267 See supra discussion Part VI.
268 See supra discussion Part VI.
269 See supra discussion Part VII B.
270 Lori Frefield, Keeping Employee Information Safe in The Clouds: 3 steps to minimize risks of
storing HR information and records in a cloud-computing environment, TRAINING MAGAZINE
(Sept. 2012), https://trainingmag.com/content/keeping-employee-information-safe-clouds.
"Mitigate some of the risks of cloud computing by carefully selecting a vendor. Cloud
vendors need to be thoroughly vetted based on factors such as the experience and technical
expertise of personnel employed by the vendor."
271 See supra Discussion Part VI.
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out to be true, employer can navigate compliance issues themselves and
mitigate any misconduct themselves.

Employers need to be very mindful of the risk of data breach, as their
reputation and money is on the line. Legislature has gone through great steps
to ensure that PHI is stored safely, as is evident from the hefty fines imposed
for breach of HIPAA. 27 2 Thus, those employers that chose not to build their
own private cloud will need to thoroughly research their cloud service
provider. This is the most basic but very important step. The second step is
to figure out if the provider is a business associate. If that is the case, they
need to draft a thorough Business Associate Agreement.2 73 This agreement
needs to cover the type of information being stored, under what
circumstances and who can have access to such information, the procedures
to be followed in case of a breach, the safeguards that the cloud provider will
put in place to ensure not only compliance with HIPAA but prevent the
information from being hacked (like encryption), and what will happen to
the data once the service agreement is terminated.274

Conclusion

It is important to reiterate that there is no "one-solution-fits-all" approach
when it comes to multi-dimensional issues with cloud-based applications in
the workplace. That is to say, one set of policies will not necessarily fit to
another company, as nature of business is different (doctors and accountants
will most likely need cloud storage for different purposes). However, one
policy, like a no BYOD policy or a thorough employment contract, can
alleviate quite a few issues for a particular employer. This is what the private
parties involved can do.

The Legislature can definitely get involved by passing laws that
employers and employees alike will have to follow. As both the legislature
and the courts speak on the matters of privacy, employers will be more
compelled to implement policies that protect them from litigation. That will
be one way to ensure compliance. When it comes to issues of PHI and other
sensitive employee information, employers need to have bulletproof
contracts set with cloud providers if they chose to go that route but the best
solution remains to be designing and operating your own cloud based
storage for all the needs of the employer. This will alleviate trade secret and
privacy of employer's clients. It is also important for employers to
implement and ensure compliance with all the necessary policies they set
forth as to cover all their bases.

272 See supra Discussion Part VI; see supra note 5.
273 See supra Discussion Part VI.
274 See supra Discussion Part VI.
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A good starting point strategy, while it will require cooperation by both
parties, is to draft a thorough employment contract that can outline all the
concerns of employers. This has the potential to benefit all parties involved.
While it may not be the best solution when it comes to employee privacy
(this will have to be done through legislature), it can set out employers'
expectations and let the employees know what they are getting themselves
into. While it is clear that Cloud Based Storage Applications are becoming
more and more prevalent in the workplace, both legislature and employees
need to adjust to seeing more regulation of its use in the workplace, and
employers need to adjust to properly implementing such regulations.2 75

Whatever the risks cloud based technology provides to the workplace, one
thing is sure: it promotes importance of key IT talent, meaning that it will
open up a whole sector of employment for those who know the field well.276

275 Dothang Truang, How cloud computing enhances competitive advantages: A research modelfor
small businesses, ResearchGate, (January 2009),
https://www.researchgate.net/publication/273447113_Howcloud-computing-enhances_c
ompetitive-advantagesA_researchmodelforsmallbusinesses. "[Cloud computing]
appears to be very beneficial for businesses, but at the same time it shows some challenges.
Many businesses may see cloud computing as an inevitable means of success but some
others may still hesitate in adopting it." Id.
276 Schaeffer supra note 5.
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Gillnaz Olasgarova*

Informasiyaya qatimliliq
Annotasiya

informasiyaya gatzmlihq fikir ifada etmak azadligmin vacib insirlarindan biridir.
informasiya alda etmak miitlaq hiquq olmayaraq bir sira hallarda mahdudlagdirla bilar.

Maqala da mahz informasiyaya gatzmlihia, ona qoyulan mahdudiyyatlara, onlarn qanuni

maqsadlara uygun olub-olmamasini miiayyan edan beynalxalq standartlara va informasiya

alda etmak hiiququnun reallagmasnda informatorlarin roluna hasr olunub.

Abstract
Access to information is one of the most important cornerstones of freedom of expression.
Being not an absolute right, access to information may be restricted in some cases. The article
is namely dedicated to access to information, restrictions imposed on it, international
standards defining their proportionality to legal aims and to the role of whistle-blowers in
the realization of the right of access to information.
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Giri§S6z va fikir ifade etmak azadligi demokratiyanin tamel siltunlarindandir.

Demokratiya toplumun ziiniin h6kumati va idaragilik kursunu seqdiyi

bir sistemdir. Dogru seqim etmak iigiin ise siyasi qiivvaler haqqmda

dolgun malumata sahib olmaq lazimdir.1 Dolgun informasiyaya sahib olmaq

ise yalniz fikir ifade etmak azadligini deyil, ham do informasiyaya gatimiigi

da ehtiva edir. Informasiyaya gatimiiq, mitlaq hiiquq olmayaraq, d6v1bt

torefindon tanzimlana va mahdudlaqdirila bilar. Lakin bir gox hallarda

d6vbtler hatta qanunda g6sterilan garqivalarden do gixaraq dal1rinda olan

malumatlari comiyyetle b61ligmakdan boyun qaqirirlar. Bela cahdler milli

tahliiksizliyin, arazi biitbvliiyiiniin, diger §axslerin hiiquqlarinin qorunmasi

* Baki Dovlat Universiteti Hiiquq Fakiltasi, Insan hiiquqlari va informasiya hiiququ
kafedrasinin miiallimi.
1 Dwight L. Teeter and Bill Loving, Law of Mass Communications:Freedom and Control of
Print and Broadcast Media, 503 (13th ed. 2011).
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ile asaslandirilir. Maqsadlerin qanuni olmasi ile yanagi, onlarin aldo olunma
yollari, mahdudiyyetlerin xarakteri va maqsadlerl proporsionalligi da
miihilm ahamiyyet kasb edir. XXI asrdo problem odur ki, informasiyanin
yayimini yingiilloydiron internetin, sosial §abakelerin inkigafi d6vlbtlerin
malumat iizarinda inhisarin saxlamaq niyyetleri ile qargilapir. Bazon
d6vlbtlerin malumat iizarinda inhisari qanuni garqivedon kanara gixir ki, bu
da 6z n6vbasinda giinimizin asas problemlarindandir.

Informasiyaya gatimliliq birbaga §axsler torefindon va ya dolayi yolla
informatorlar torefindon heyata keqirilir. Informatorlarin informasiyaya
gatimliliqda rolu gox bayiikdiir. Buna baxmayaraq, informatorlarin
hiiquqlarinin taninmasi va qorunmasi biitiin 6lkelerdo eyni saviyyedo deyil.

Qeyd etmak lazimdir ki, informasiyaya gatimliliq hatta demokratik
rejimlerdo bela tam hacmda heyata keqirilmir, qiinki hemin hilquq diger
qanuni maraqlari ile toqqueur. Qeyri-demokratik va kegid d6vriinda olan
yari-demokratik 6lkelerdo ise informasiyaya gatimliliq dbvlat maraqlarindan
alava, h6kumatin siyasi maraqlarinin da qurbani olur.

I. Informasiya a1da etmak azadligi
Informasiya alda etmak azadligi ifade azadiliginin ayrilmaz bir hissasidir.

Oz fikrini ifade etmak azadligi hilququna 6z rayinda qalmaq azadligi, d6vlbt
hakimiyyeti orqanlari torefindon her hansi manea olmadan va d6vlbt
serhadlerindon asili olmayaraq, malumat va ideyalari almaq va yaymaq
azadligi daxildir.2 Malumat va ideyalari almaq hiiququ olmadan no azad fikir
formalaqdirmaq olar, no do ki, seqkilardo 6z iradeni ortaya qoymaq olar, giinki
imumi manzarani g6rmeden fikir yiiriitmak gatin olacaqdir. Informasiya
alda etmak azadligi yalniz diger fardler torefindon paylagilan malumata gixiqi
ehtiva etmir, ham do d6vlbt orqanlari torefindon saxlanilan malumatlara
gatimliligi nazardo tutur. Informasiya sahibi d6vlbt orqanlari, baladiyyaler,
millkiyyet hilququndan asili olmayaraq hiiquqi va fiziki §axslerdir.
Azerbaycan Respublikasi Konstitusiyasi da fikir va siz azadligini taniyir. Her
kasin qanuni yolla istadiyi malumati axtarmaq, elda etmak, attirmak,
hazirlamaq va yaymaq azadligi vardir.4 Qanuni yolla istenilan malumati
axtarmaq va olda etmak yollari qanunvericikle tanzimlanir. Qeyd etmak
lazimdir ki, bu sahade AR qanunvericiliyi yetarince gevikdir va informasiya
sorgusunun tqdim edilma tisullarinin farqli navlari mileyyan edilmiedir.
Sorgugu ya informasiya sahibinin vozifeli §axsina bilavasite va ya telefonla
miiraciat etmak yolu ile §ifahi, ya da sorgunu §axsan taqdim etmak va ya

2 Jnsan Hiiquqlarinin va @sas Azadliqlarnin Miidafiesi Haqqinda Avropa Konvensiyasi,
madda 10 (1950).
3 Informasiya @1da Etmak Haqqinda Azarbaycan Respublikasinin Qanunu, madda 3.0.5
(2005).
4 Azarbaycan Respublikasi Konstitusiyasi, madda 50.
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informasiya sahibine poqt, telefaks, yaxud elektron poqtla g6ndermak yolu ile
yazili formada milraciat etmak hilququna malikdir. Bu da 6z n6vbasinda
texnoloji inkigafin tklif etdiyi alaqa vasitalarini ahata edarak formalliqdan
uzaqlaqir. Yerli qanunvericilik informasiya sahibinin sorguguya k6mak
g6stormak vozifesini miiyyan edir6 va hemin vozife Resmi Sonadlere qixi§
Haqqmda Avropa *urasi garqivasinda qabul edilmi§ Tromso
Konvensiyasmda da gasterilib.7 Qanunvericiliyimizi tahlil edarak g6rerik ki,
yazili sorguda sorgugunun kimliyi (soyad, ad) mitlaq g6sterilmalidir.
Tromso Konvensiyasi daha da ireli gedorak d6vbtlero sorgugulara anonim
qalma hiiququnun verilmesini taniyir.9 Bizim qanunvericilikda hemin
miiddeanin olmamasi fikirlgirem ki, sui-istifadenin va eyni sorgugu
torefindon defalarl eyni mazmunlu sorgunun g6ndarilmesinin qarqismin
almmasma y6nalib.

Informasiya sorgusunun icra edilmesindon imtina proseduru iizra
Azerbaycan qanunvericiliyindaki milddealar Tromso
Konvensiyasindakilarla miiqayisedo daha mileyyandirlar. Bela ki,
Azerbaycan qanunvericiliyina asason imtina barade cavabin aydin va
asaslandirilmi olmasi tbb olundugu haldao, Tromso Konvensiyasi
imtinanm agiq-aydin §kilda va ya iistiabrtillii formada bildirilmesina imkan
verir.11

Informasiyaya gatimiiq hiiququnu effektiv eden niianslardan biri do
sorgunun icra miiddatidir. Tromso Konvensiyasma g6re sorgu aglabatan
miiddat arzinda icra olunmalidir.1 2 Azerbaycanda ise sorgu an qisa
miiddatda, lakin 7 i§ giiniindon gec olmayaraq icra edilmalidir." Zannimca, 7
i§ giinii aglabatan miiddatdir.

Informasiyaya gatimiiq iizra Avropa Insan Hiiquqlari Mahkamasinin
presedent hiiququnu nazarden keqirmak maqsademiivafiqdir. AIHM uzun
miiddat arzinda ifade azadligi arivasinda malumatlara gixi§ icazesi vermak
tb1bini redd etmiedir.14 Lakin 2009-cu il Tarsasag A Szabadsagjogokert

5 Yuxanda istinad 3, madda 13.
6 Yen orada, madda 17.
7 Tromso Konvensiyasi 2009-cu ildo qabul olunub. Qeyd etmak lazimdir ki, Azarbaycan
Tromso Konvensiyasim ratifikasiya etmayib.
8 Yuxanda istinad 3, madda 15.1.1.
9 Rasmi Sanadlara Qxi Haqqinda Avropa Surasi qarqivasindo qabul edilmig Tromso
Konvensiyasi, madda 4.2.
10 Yuxanda istinad 3, madda 21.3.
11 Rasmi Sanadlara Qxi Haqqinda Avropa Surasi qarqivasindo qabul edilmig Tromso
Konvensiyasi, madda 8.
12 Yen orada, madda 5.4.
13 Yuxanda istinad 3, madda 24.1.
14 Tobi Mendel, Ifada Azadligi: Insan Hiiquqlari haqqinda Avropa Konvensiyasinin 10-cu
maddesinin perhi va mahiyyetinin baga diitilmasi igfin oyani vasait, 22 (Faxri Abbasov,
2012).
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Macaristana qarqi iginda AIHM yanagmasim dayiedi. Buna baxmayaraq,
AIHM agiq olaraq informasiya almaq hiiququnun olmasim tasbit etmadi,
informasiyanin oldo olunmasi yolunda manaelerin media iizarinda dolayi
yolla ilkin senzura qoyulmasi ile baraberlydirdi.1 5 Kennedi Macaristana qarqi
iqda ise Mahkame vurgulayir ki, qanuni tarixi araqdirma igfin orijinal sonadli
manbalare gixi§ arizaginin ifade azadligi hiiququndan istifadesinin asas
elementi idi.16 Bu da onu gasterir ki, AIHM presedent hilququ vasitesile iizv-
d6vlbtlerden informasiya alda etmak hiiququ iizra pozitiv 6hdaliklerin yerine
yetirmak tblbini qoyur. Buraya d6vlbtdaxili qanunvericiliyin
takmilleydirilmesi, hiiquqtatbiqetma praktikasinin totbiqi va inkigafi daxildir.

II. Informasiyaya gatimliligin mahdud1agdiri1mast
A. Milli tehlikesizliyin mfidafiesi ve terrorquluga qaryi mibarize
faktlarni ahate eden informasiya
Informasiyaya gatimliliq hiiququ milli tahliikesizliyin tamin olunmasi

iin mahdudlaqdirila bilar. 8lbatta, d6vbtler allorinda olan informasiyam
vermaya can atmirlar va informasiya iizarinda inhisari saxlamaga galigirlar.
Norman L. Rosenberg bu fenomeni "nezaret d6vlbti"17 adlandirmildir. 1 II
Diinya Miiharibesindon sonraki d6vrdo ifade azadligi anlayiqi d6vlbt d6vlbt
nezaret aparatinin geniplanmasini, inhisarqi KIV-larin artmasim va onlarin
diger gilc markazleri ile alaqalarini ehtiva edir.1 9 Rosenbergin ireli silrdilyi!
yanagmada h6kumat bitiln comiyyeti nozaret altinda saxlayir, insanlar ise
yalniz d6vlbtin onlarin g6rmalarini istadiyini g6riirlor. Bu manada canab
Rosenbergin yanagmasi real heyatla kasizir. Bela ki, Nikson Ag Evi tark
etdikdan sonra hiiquqiinaslarmn vasitesi ile prezidentlik d6namine aid
yazili sonadlerin va sonadlymanin mahv etmak hiiququnun olmasim takid
edirdi.20 1974-cil ilda Konqress prezidentin yazigmalarini h6kumatin
millkiyyeti kimi tanyan Prezident Qeydleri Qanununu (Presidental Records
Act) qabul etdi ki, noticade bitiln yazigmalar sizgacdan keqirilir va milli
tahliikesizliyin miidafiesi iigfin maxfi malumat kimi qapali saxlanilmildir.2 1

Lakin malumat ilizarinda d6vlbt nozaratinin giliclnmasi dalgasi yalniz
2001-ci il 11 sentyabr terror aktindan sonra diinya 61kelerini biiriidii. AB*-m
informasiyaya gatimliliq siyaseti diger 61kelor igfiin do nilmune rolunu

15 Yena orada, 24.
16 Kenedi v. Hungary, (App. 31475/05), 26 May 2009, §43.
17 ingilisca - surveillance state.

18 Dwight L. Teeter and Bill Loving, Law of Mass Communications:Freedom and Control of
Print and Broadcast Media, 569 (13th ed. 2011).
19 Norman L. Rosenberg, Protecting the Best Men: An Interpretive History of Libel, Chapel
Hill: University of North Carolina Press, 266 (1986).
20 Yuxanda istinad 18, 570.
21 Yen orada.
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oynadi. Bu§ administrasiyasinin informasiyaya gatimiiq va §axsi
malumatlarm qorunmasim mahdudlaqdiran siyaseti 6z aksini
qanunvericilikda do tapdi. AB*-m Patriot Qanunu (The USA Patriot Act)
h6kumate avvalki kimi cinayetin ba§ vere bilacayi haqqmda "aglabatan
inama"2 2 asaslanaraq deyil, yalniz malumatin lazimligi haqda "yaxqi
niyyetin"23 olmasina dayanaraq internet provayderlrden elektron poqt va
diger yazigmalarin alda etmasina icaze verir.24

Malumat o1da etmak azadligi terrorizmla miibarize sahasinda do qanuni
asaslarla mahdudlaqdirlir. Miiqayise asasinda gariirilk ki, AB*-da
mahdudiyyetlet Avropadakilarla miiqayisedo daha geniedir. AB*-da hobs
olunaraq gizli yerlrdo saxlananlarin sayi va adlari comiyyete agiqlanmir va
mahkame iclaslarl qapali keqirilirdi. Mahkamelr do hemin yanagmani
dastaklyarak Malumat Azadligi Qanunu (Freedom of Information Act)
gargivasinda h6kumatin icitimaiyyete saxlanilan §axsler haqqmda malumati
aqiqlamamaq hiiququnu tanidi.2 5 H6kumat agagidakilari ehtiva eden VII
istisnaya istinad etdi:

* Malumatin agiqlanmasi istintaqa maneo ola bilacakse;
* Malumatin agiqlanmasi §axsi heyata h6rmat hiiququna ziddirse;
* Malumatin agiqlanmasi iigiincii §axslerin heyatina tahliike

yaradarsa.26

81ave olaraq, Qanun hiiquq-miihafize maqsadile tartib olunan malumatin
yayilmasina agagidaki istisnalari da tanyir:

* Malumatin agiqlanmasi adalatli mithakimaya manea olarsa;
* Malumatin agiqlanmasi maxfi manbayin aqiqlanmasina imkan

yaradarsa;
* Malumatin agiqlanmasi cinayet taqibi va ya istintaqin prosedurunu va

texniki fisullarim yayarsa.2 7

Qeyd edildiyi kimi istisnalar hiiquq-miihafize maqsadile istifade olunan
malumatlara aiddir. Umumilikda ise, Qanunun 8(B) maddesine g6re d6vbt
agentlikleri milli tahliikesizlik maqsadi ile her nav informasiyaya gixiqi
mahdudlaqdira bilar.28 Bu da 6z n6vbasinda daha geni§ malumat
kateqoriyasinin yayilmasina mahdudiyyet qoyur.

Azerbaycanda da terror aksiyalari barasinda malumatin bir
kateqoriyasinin aqiqlanmasi da mahdudlaqdirlib. Terror eleyhine aparilan
amaliyyatlar zamam terror aksiyalari barasinda ictimaiyyete malumatlar

22 IngiliSC3- a "reasonable belief".
23 ingiliSC3 - a "good fath" belief.
24 Yuxanda istinad 18, 572.
25 Yuxanda istinad 18, 579.
26 The Freedom of Information Act, 5 U.S.C. § 552, http.Lway.u stico v!ojfreedon-

information-act-5-use-552 (last visited March 7, 2017).
27 Yen orada.
28 Yen orada.
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amaliyyat qarargahinin rehborinin va ya amaliyyat qarargahinin ictimaiyyetle
alaqaler iizra masul nilmayandesinin miiyyan etdiyi formada va hacmda
verilir.29 Agagidaki malumatlarm yayilmasina yol verilmir:

1. Terror eleyhine amaliyyatlarin aparilmasi taktikasi va texniki fisullari
haqqmda;

2. Terror eleyhine aparilan amaliyyatlar zonasinda va ya bu zonanin
hildudlarindan kanarda olan insanlarm heyatina olan va saglamligina
tahliike yaradan va terror eleyhine amaliyyatlarin aparilmasina
angllik t6raden malumatlar haqqmda;

3. Terrorquluga boraat qazandiran va ya onlarin tabligina xidmot eden
moumatlar haqqmda;

4. Terror eleyhine aparilan amaliyyatlarda igtirak eden, habela bu
amaliyyatlarin aparilmasina k6mak eden §axsler haqqmda.o

Azerbaycan qanunvericiliyi terrorquluqla miibarize sahasinda
mahdudiyyetler mileyyan edir va hemin mahdudiyyalarin Avropa Insan
Hiiquqlari Konvensiyasina va Mahkamasinin praktikasina uygunlugunu
araqdirmaq yerine diiqardi. AIHK fikir ifade etmak azadliginin
mahdudlaydirilmasini qabul edir. Ancaq mahdudiyyetin totbiq olunmasi
iin asaslar dar tbvsif olunmalidir.11 Konvensiyanin matnindon do
gariindilyii kimi mahdudiyyetler va sanksiyalar qanunla nazardo tutulmali,
demokratik comiyyetda zeruri olmali va pozuntuya miitanasib, proporsional
olmalidir. Madda 10 diger maddelerdo g6sterilan "milli tahliikesizlik"
asasindan alave erazi biitbvlhiyiiniin miidafiesi do asas kimi tanyir. Milli
tahliikesizlik geni§ konsepsiyadir va bu sahade mahdudiyyetler h6kumati
qanunsuz yollarla devirmaya qarqi va d6v1btin tahliikesizliyinin mildafiesi
iin atilan addimlar kimi qiymatlandirilmalidir.3 2 Zana Tilrkiyaya qaryi iedo
Mahkame Tilrkiyanin canubi-prq regionunda anti-terror amaliyyatlarinin

keqirilmesini milli tahlhikesizlivin miidafiesi iizra todbirlor kimi

dayerlandirildi.3 AIHM bir gox hallarda d6v1btin niya mahz milli
tahliikesizlik asasin seqdiyini darin araqdirmir. Lakin bununla bela d6vbt
qanunilik, qanunun aliliyi, demokratik comiyyetda lazimliliq va
proporsionalliq prinsiplarini nazardo saxlamalidir va i§ qarazsiz mahkama

29 Terrorguluga qarqi miibarize haqqmda Azarbaycan Respublikasimn Qanunu, madda 11
(1999).

30 Yena orada, madda 11.
31 Bernadette Rainey, Elizabeth Wicks and Clare Ovey, The European Convention on Human
Rights, 309 (6th ed. 2014).
32 Yen orada, 316.
3 Zana v. Turkey (App. 18954/91), 25 November 1997, (1999) 27 EHRR 667, ECHRR 1997-VII,
§ 49.
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torefindon araydirilmai va noticade lazim olduqda xilsusi kateqoriya
informasiyanin istifadesina mahdudiyyet qoyula bilar.3 4

Terrorquluqla miibarize sahasinda Azerbaycan qanunvericiliyinda
g6sterilan mahdudiyyetler dar va mahdudlar va qanunun totbiqinda AiHM-
in mahkame qararlarinda Aks olunan standartlar istifade olunduqda totbiq
olunan mahdudiyyet va qorunan hiiquqlar arasinda adekvat balansi
mileyyan etmak olar.

B. Intemete qixiin dovlet terefinden mehdudlaqdinlmasi
XXI asrdo informasiyanin maneasiz yayilmasina imkan veran asas

platforma anonavi qap KIV-larindon daha gox internet va onun iizarindon
yayimlanan saytlar va sosial §abakelerdir. Miisbat haldir ki, Azerbaycanda
Prezident Ilham 81iyevin do defalarl beyan etdiyi kimi interneta gixi§ tam
agiq va maneasizdir. Lakin heq do biitiin 61kelerdo voziyyet eyni deyil.

*imali Koreyada interneti avezlayan milli intranetin istifadesi 61kanin
izolyasiyasini tamin edir va Iran da oxpar texologiyanin takmill1dirmayi
planlaqdirir.15 8vval do qeyd edildiyi kimi internet vasitesile yayilan sosial
§abakelr protestlerin, mitinqlarin, xiisusile do Brab Bahari kimi taninan
inqilab dalgasinin geniplanmasinda danilmaz rol oynamildirlar. Brab Bahari
yaganarkan Suriya, Liviya, Misirdo interneta gixi§ ciddi §akilda
mahdudlaydirilml~dir. Misirdo igtigaglar d6vriinda Miibarak h6kumati bir
hefta arzinda interneta giri§ baglanmildir.36 Tilrkiya va Tunisda internet tam
§akilda baglanmasa da, bazi sosial abakelre gixi§ mahdudlaydirilml~dir.17

Tilrkiyanin Konstitusiya Mahkamasi beyan etmiedir ki, Twitter-in
baglanmasi ifade azadligini mahdudlaqdirir va Konstitusiyanin 26-ci
maddesini pozur."8 Lakin sosial abakelre giri§ masalasi Qarbi Avropa
61kelerinda do hassasdir. Bela ki, Bayiik Britaniyadaki kiitlavi nilmayiplr
zamam hakimiyyet nilmayand1ari mahdud zaman kasiyinda sosial mediaya
gixiqi mahdudlaqdirma imkanlarim milzakira etmiedir.3 9

Interneta gixipla bagh her hansi mahdudiyyet qanunda nazardo tutulmali,
legitim maqsadin tamin olunmasi ilyiin demokratik comiyyetda zeruri olmali
va qanuni maqsade miitanasib olmaidir." 81batta, interneta va ya sosial
§abakeye girigin tam qadagan olunmasi heq bir qanuni maqsade miitnasib

34 Nolan and K. V. Russia, (App. 2512/04), 12 Feb. 2009, § 71.
3 European Yearbook on Human Rights, 55 (ed. by Wolfgang Benedek, Florence Benoit-
Rohmer, Wolfram Karl, Matthias C. Kettemann, Manfred Nowak 2014).
36 Craig Kannaley, Egypt's Internet Shut Down, According to Reports, 27 January 2011,
Huffington Post, t

n 815156.html (last visited March 8, 2017).
3 Yuxanda istinad 35, 56.
38 Yena orada.
39 Yen orada.
40 Avropa Surasi Nazirlar Komitasinin Uzv Dovlatlere Internet Igtifadaqilari iin Insan
Hiiquqlari Baladqisina dair Tbvsiyasi CM/Rec, 6 (2014).
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ola bilmaz va d6vlbtler galimalidirlar ki, dbvlat sirri va ya maxfi olmayan her
bir malumat internet vasitesile dbvr etsin. Insanlarin mildaxile olmadan va
serhadlerden asili olmayaraq istadikleri malumati va ideyalari axtarmaq,
almaq va yaymaq hiiququ var. Bura siyasi gixi§, dina dair baxiplar, baqqalari
torefindon xo§ qargilanan va ya tahqiramiz sayilmayan fikir va ifadoler eloce
do baqqalarini thqir edo, §oka sala va ya narahat edo bilacak fikir va ifadoler
daxildir.4 1

C. Internet kontent tizerinda senzura
Heg do biitiin 6lkelerdo her nav internet kontento qixi§ maneasiz deyil. (in

agiq-aydin §kildo internet malumatlar iizarinda senzurani totbiq edir. ginda
"Golden Shield" proqrami vasitesi ile Google, Yahoo, Youtube, Facebook va
Twitter sosial §abakelerine gixiin qarqisi alinib.4 2 BMT Insan Hiiquqlari
Komitesi bela mahdudiyyetlerin farq qoymadan bitiln saytlara qarqi tatbiqini
alqiplamir, yalniz xiisusi qanunu pozan mileyyan kontenta qarqi totbiqini
qabul edir.43 Avropa *urasi Nazirlar Kabineti T6vsiyasinda bildirir ki, d6vlbt
orqanlarinin §xslerin ifade va informasiya azadligina h6rmat etmak va onlari
qorumaq 6hdaliyi vardir va bu azadliga her hansi mahdudiyyetler ixtiyari
olmamalidir." Umumiyyetle, internet kontent iizarinda senzura va kontentin
qadagan olunmasi yalniz istisna hallarda va qanuni maqsadler garqivasinda
totbiq olunmalidir va heq bir halda siyasi tanqidi kontentleri yerloydiron
saytlara mahdudiyyet qoyulmamalidir.

III. Informasiyaya gatimliliqda informatorlarin rolu
Bir qox hallarda jurnalistlerin va adi vatandaylarin dbvlat orqanlarina aid

olan va ya onlarin inhisarinda olan malumatlara qixiqi mahdud ola bilar. Bu
sababden ictimaiyyetda maraq doguran malumatin zamaninda comiyyeto
6ttiriilmesinda informatorlarin rolu danilmazdir. Informatorlari g6rdiikleri
iqdan gakindirmamak igqiin onlari cinayet taqibindon va diger nav
masuliyyetdan qoruyan qanunvericiliya ehtiyac vardir. Bu sahade
Azerbaycan Respublikasinin qanunvericiliyini tahlil etsak g6rerik ki,
"informator"4 5 anlayii miaoyyan olunmamildir. "Informator" terminine
manaca yaxin ifada "malumat manbalari"dir. "Malumat azadligi haqqinda"
AR Qanununun 7-ci maddesine g6re qanunvericilikda nazardo tutulmu§
qaydada malumatlari Aks etdiron sanodler va baqqa daqiyicilar kiitlavi
informasiya vasitalarinin malumatlari agiq qixiplar malumat manbalari hesab

41 Handyside v. United Kingdom, (App. 5493/72), 7 December 1976, Series A No 24, (1979-80),
EHRR 737, § 48.
42 Yuxarida istinad 35, 57.
43 Yen orada.
- Yuxanda istinad 40.
45 ingiliSca - whistle-blower.
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edilirlar .46 81batta, malumnat mobalari fiziki paxsleri ehtiva etmir, lakin

malumat daqiycilarinin dolayi olaraq informatorun kimliyinin mileyyan

edilmesinda rol oynaya bilacayini nazare alaraq hemin milddeani

informatorlarin miidafiesi i1 alaqalandirmak olar. Bundan baqqa, Kitlavi

Informasiya Vasitalari haqqinda AR Qanununa asason, KIV redaksiyasina va

ya jurnalista §axsin gizli saxlanmaq artile verdiyi malumati yayilan xabor va

materiallarda agiqlamasina va adinin bildirilmamasi prtile malumat vermi§

§axsin kimliyini g6starmesine yol verimir.47 Jurnalist yalniz mahkame

torefindon insan heyatinin mildafiesi ui*i*n agir cinayetlerin qarqisini almaq

maqsadile va agir cinayet t6ratmakda ittiham olunan, yaxud taqsirli bilinen

§axsin miidafiesi iiqiin 6z manbayini aqiqlamaga macbur edile bilar.48 Tabii,
daxili qanunvericilikdaki bu miiddea jurnalistin malumat manbalarinin

konfidensialligina y6nalib.

Avropa Insan Hiiquqlari Mahkamasinin bu sahade presedent hiiququ da

manbalarin agiqlanmamasi prinsipini tasbit edir. Manbaler yalniz istisna

hallarda va miihiim d6v1bt va ya fardi maraqlar risk altinda oldugu halda

agiqlanmaidir.49 AIHM Goodwin Birlogmi§ Kralliga qarqi iginda bildirmiedir

ki, demokratik comiyyetda matbuat azadligi iiqiin jurnalist manbalarinin

qorunmasinin vacibliyini va manbanin agiqlanmasina dair g6sterigin bu

azadliqdan yararlanmani gatinladire bilacak tasirini nazare alqinda bele

todbir ictimai maraq namine daha iistiin talable asaslandirilmadigi halda,
Konvensiyanin 10-cu maddesine uygun deyildir.5 0 Informatorlarin fealiyyeti

i1 birbaa alaqali olan i§ Guja Moldovaya qarg151 iqdir. Mahkame 10-cu

46 Molumat azadligi haqqinda AR Qanunu, madda 7 (1998).
47Kiitlovi Informasiya Vasitalari haqqinda AR Qanunu, madda 11 (1992).
48 Yen orada.

49 Yuxanda istinad 14, 33.
50 Goodwin v. United Kingdom, (App. no. 17488/90), 27 March 1996, § 39.
51 Igin Faktlar - 2003-ci ilin yanvarinda Moldova prezidenti nitqla qixix edarak korrupsiya ilo
mibarizanin zoruriliyini vurguladi va hiiquq-miihafizo orqanlarnin amakdalarni vazifoli
axslarin hiiquqa zidd tozyiqlarina boyun aymamaya qagirdi. Bu nitq kiitlavi informasiya

vasitalarinda iqiqlandirildi. Bir neqa gin sonra ba prokurorlugun matbuat xidmatina
rohbarlik edan arizai bu idaranin aldigi iki maktubu milli qazeta taqdim etdi. Maktublarm
izarinda onlarm konfidensial oldugu barada heq bir qeyd yox idi. Birinci maktubda
parlament spikerinin miiavininin ba prokurora miiraciati Aks olunmug va miiraciato dord
polis amakdaqmin maktubu alavo edilmiedi, onlarm barasinda axslari qanunsuz olaraq
azadliqdan mahrumetma va mahbuslarla qaddar roftar ittihamlari irali siruilmiedi va onlar
prokurorluqdan dastak istayirdilar. Miiraciatda ba prokurorlugun igi tanqid olunur,
polislarin igi isa taqdir edilarak qeyd olunurdu ki, onlar nazirliyin "an yaxqi bolmalarindon
biridir". Miiraciat spikerinin miiavininin ba prokurora invanlanan bela bir xahigi ilo
yekunlaqirdi ki, hamin polislar barasindaki "igin araqdirilmasmda Oxsan igtirak etsin va igi
qanunun talablorina ciddi amal etmakle hall etsin". Ikinci maktub nazir miavini tarafindan
ba prokurorun miiavinina invanlanmidi va orada deyilirdi ki, polislardan biri avvaller
mahbuslara qarqi zorakiliga gora mahkum edilib, amma sonradan amnistiyaya diiib. Bu
maktublari aldiqdan sonra qazet prezidentin korrupsiya aleyhina kampaniyasi barado
maqala darc etdi, maqalada deyilirdi ki, Moldovada qulluq mbvqeyindan sui-istifado hallari
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maddenin pozuntusu olaraq bildirmiedir ki, dbVlat qulluqqusu faaliyyati

dbvriinda idara daxili malumatlardan, o camladan yaydmasi va ya darc edilmasi

camiyyatin maraqlarina gficli dakilda cavab veran maxfi malumatlardan xabardar ola

bilar. Buna gbra da Mahkama hesab edir ki, dbVlat qulluqqusu va ya dbVlat sektorunda

galzgan iggi ig yerinda bag vermig qanunsuz amal va ya hiiquq pozuntulart barada xabar

verdikda, miiayyan hallarda hiiquqi mfidafiadan istifada etmalidir. Bu, o zaman lazim

ola bilar ki, mfivafiq iggi va ya dbVlat qulluqqusu igda bag veranlar barada malumata

malik olan yegana insan Vd ya bela malumata malik olan kigik qrupun Rzvlarindan

biri olsun va bununla da iga gbtiirana va ya fimumilikda camiyyata xabar vermakla

ictimai maraqlar namina harakat etmak fiqgn an yaxyi vaziyyatda olsun. Yuxarda

qeyd edilmig tadbirlilik vazifasi fonunda malumat ilk nbvbada yuxan vazifada olan

gaxsa va ya digar salahiyyatli dbVlat orqanina agiqlanmalidir. Yalniz bunun agiq-agkar

mfimkfin olmadigi hallarda malumat son zarurat hali kimi ictimaiyyata agIqlana bilar.

Buna gbra dafikri ifada etmak azadligina manasibatda tatbiq olunan mahdudiyyatin
mfitanasib olub-olmadigini qiymatlandiran zaman Mahkama ifga etmak istadiyi hiiquq

pozuntusunun vurdugu zararin aradan qaldirilmasi fiqgn arizaginin har hansi bagqa

samardli vasitayd malik olub-olmadigini nazara almalidir.52

Bir mosalaya fikir vermak lazimdir. Yuxarida qeyd olunan

qanunvericilikdaki miiddea yalniz jurnalist statusu olan §axsleri ehtiva edir.
Hamin §axslerin dairesine KIV-in §tath va miintazam fealiyyet g6storan
§tatdankenar miixbirlarine aiddir.53 Bu o demakdir ki, yalniz hemin insanlar
informasiya manbayinin aqiqlamasina yol verilmirlar. Bas bloqerlr va hiiquq
miidafiagilari nece? Onlar malumat manbalarini maxfi saxIamaga
borcludularmi va iimumiyyetle, informatorlarin kimliyinin agilmasina
macbur edile bilarmi? Internet §abakesinin geniplanmasi, sosial abakelerin
giinitik heyatimizda rolu getdikca artdigini g6rerik va qeyri-peyakar jurnalist
kimi qanun torfindon taninmayan, ancaq aktiv bloqqerlikle maggul olan
§axslerin fealiyyeti va informatorla miinasibatlerinin tanzimlanmasi hiiquqi
miistavidan kanar saxIanir. Sosial abake ham siyasi aktivliyi artirir, ham do
insan hiiquqlarinin miidafiesi sahasinda malumatlarin qisa bir zamanda
6tiriilmesinda platforma rolunu oynaylr. Teacciblii deyil ki, "arab Bahari"
adi i1 taninan 2011-ci il inqilab dalgasi iiqiin informasiya b6ltigma platformasi
rolunu Youtube, Facebook va Twitter oynayrdi.54 Bu sababden do

genie yayihb. Misal olaraq qazet spikerin miiavininin dord polis amakdaini aqiq-aydin
midafia etmak cohdini gostardi va her iki maktubun suratlerini darc etdi. Sonradan arizaqi
etiraf etdi ki, maktubu qazeta o verib, amma qeyd etdi ki, bunu prezidentin korrupsiya
aleyhina kampaniyasi kontekstindo prokurorlugun misbat imicini yaratmaq maqsadi ila
edib va bu maktublar konfidensial olmayib. Lakin o, hamkarlari ile maslahatlamadiyina va
moxfi oldugu iddia edilan sonadlari aqiqladigina gora iqdan azad edildi. 0, iqa barpa
olunmasi igain millki mahkamalare miraciat etdi, amma cohdlari ugursuz oldu.
52 Guja v. Moldova, (App. 14277/04), 12 February 2008 §§ 72-73.
53 Yuxanda istinad 47, madda 49.
54 Yuxanda istinad 35, 40.
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bloqqerlarin informatorlarinin hilquqlarinin qorunmasi va onlarin taqibden
azad olunmalari sahasinda qanunvericilik yaradilmali va
takmilloydirilmalidir.

Informatorlarin hiiquqlarinin qorunmasindan daniarkan qanun
torefindon qoyulan gargive va mahdudiyyetlere do nazar yetirmak lazimdir.
Bela ki, Informasiya alda etmak haqqinda AR Qanununda informasiyanin
tasnifati verilir. Informasiya istifade igfin agiq va alinmasi mahdudlaqdirilan
informasiyalara bbltinir.5 5 Maxfi va gizli, konfidensial informasiyalar

qanunla mahdudlaqdirilir. D6v1at sirri maxfi, vatandaylarin millkiyyet
n6viindon asili olmayaraq yaradilmi idara, miissise v taqkilatlarin, diger
hilquqi §axslerin qanuni maraqlarinin qorunmasi maqsadi ile eldo
olunmasina mahdudiyyet qoyulan pep (hakim, vakil, notariat), kommersiya,
istintaq va mahkame sirlari, habela fardi malumat konfidensial xarakter
da~iyir.56

Gizli va maxfi informasiyalar arasinda kommersiya sirri ilizrinda
dayanmaq yerine diiqardi. Bela ki, araqdirmaci jurnalistlerin daha gox
miiraciat etdikleri mavzulardan biri do korrupsiya cinayetlerinin
araydirilmasidir. Kommersiya sirri qanunvericiliyine nazar yetirdikda bazi
milddealarin jurnalistlere va informatorlara gakindirici tasire57 malik
olduqlarini g6rerik. 2012-ci ilda Kommersiya Sirri haqqinda AR Qanununa
edilmi§ alave va dayigikliya asason, agagdakilar istisna edilmakle, hiiquqi va
fiziki §axslerin bu Qanunun tb1blerine uygun olan malumatlari kommersiya
sirri hesab edilir:

4.1.2.- tasis sanadlarinda aksini tapan malumatlar (kommersiya hiiquqi
axslarin tasisgilari, igtirakgilari va onlarin nizamname kapitalmdaki paylari

barade malumatlar istisna olmaqla)8 Bu o demakdir ki, tasisgilar va onlarin
kapitaldaki payl istisna olmaqla hiiquqi gaxslarin tasis sanadlarinda aksini tapan
malumatlar agiqdir. Lakin bazan tasisgilarin kimliyi tasis sanadinda aksini tapan
digar malumatlardan daha vacib va faydali ola bilar. Bu da informatorlarl va
jurnalistleri aragdirmagitiqdan uzaqlagdirir. Diizdiir, d6v1at hakimiyyeti
orqanlarl va onlarin vazifa1i gaxslari tarafindan qanunvericiliyin pozulmasi
faktlari d6vlat sirrina aid edilmayan va maxfileydirilmayan malumatlardir.59

Burada da qanunvericilik aktlarindaki ziddiyyet iize gixir. Masalan, vazifa1i
axslarin cinayet qanunvericiliyinin vazife salahiyyetlerindan sui-istifade

edarak pozduqda bu faktlarin aragdirilmasi va cinayet taqibi orqanlarina va
iimumiyyatle, camiyyeta KIV vasitasila atirilmsina hiiquqi mistavide imkan
yoxdur, ginki kommersiya va ya bank sirri olan malumatlarl qanunsuz yolla
alda etma va ya yayma carime, islah va ya 2 iladak mfiddata azadlqdan mahrum

J5Informasiya aldo etmak haqqinda AR Qanunu, madda 34.
56 Yeno orada, madda 34.4.
57 Ingilisca - chilling effect
58 Kommersiya sirri haqqinda AR Qanunu, madda 4.
59 Dovlat Sirri haqqinda AR Qanunu, madda 7.
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etma ila cazalandirlir.60 Bundan bagqa, agiqlanmasi qanunla qadagan edilan
malumatlarl agmaga g6ra fiziki gaxslar 20 man.-dan 25 man.-dak miqdarda,
hiiquqi gaxslar 200 man.-dan 250 man.-dak miqdarda carime edilir.6 '

Bela noticaya galmak olar ki, informatorlarin hiiquqlarinin qorunmasi ile

alaqadar vahid qanunevriciliyin olmamasi va qanunvericilik aktlari arasinda

tazadlar hiiquqi mileyyanliya zerba vurur. Bazi hiiquqi miiddealarin

ictimaiyyet iin maraq kasb eden masalalarin xiisusi status altinda

qorunmasi va hemin malumatlarin yayilmasina g6re inzibati va cinayet

masuliyyetinin nozardo tutulmasi informatorlar iiqiin gakindirici rolunda

gixi§ edo bilar. Diiptiniirem ki, bu sahade vahid va takmil qanunvericilik akti

yaradilmalidir.

Natica
Informasiyaya gatimiiq fikir va siz azadliginin vacib aspektlerindon

biridir. Informasiyaya gatimiigin olmadigi bir yerdo demokratiya, §affafiq,
azad seqkilarden s6hbat aqmaga da daymaz.

Informasiya alda etmak azadligi ham d6v1btdaxili qanunvericilikda, ham

do Avropa Insan Hiiquqlari Konvensiyasi kimi beynolxalq sonadlerdo do 6z

aksini tapir. Lakin informasiyaya gatimiiq ilk baximdan gariindilyi! kimi

asan totbiq olunan azadliq deyil. Informasiyaya gatimliliq qanuni miistavide

malumatlarin maxfi va ya konfidensial beyan edilmesi vasitesile

mahdudlaqdirila bilar. D6vlatdan dbvlate agiqlanmasi mahdudlaqdirilan

malumatin siyahisi dayiqa bilar. Lakin her bir halda informasiyanin qanunla

yayilmasinin qadagan olunmasi va ya mahdudlaydirilmasi qanuni

maqsadleri gildmalidir va demokratik comiyyetda zeruri olmalidir. Qeyd

olunan §artlera amel olunmadigi taqdirdo fikir va siz azadligi pozulmu§

hesab olunacaqdir.

Informasiyaya gatimliliq sahasinda d6vlbtin malumatin bir §axsden

digerina 6tilrillmesine manea yaratmamaq va bu prosese miidaxile etmamak

kimi neqativ 6hdaliyi va alinda olan informasiya ile b6ltigmak va sorgunun

daxil oldugu zaman vaxtinda va dolgun §akildo cavabladirmaq kimi pozitiv

6hdaliyi var. Buna baxmayaraq, d6vbtler qanunda boglularin olmasi

sababindon va ya siyasi iradenin olmamasi sababindon insanlarin

informasiyaya gatimliliq azadligini mahdudlaqdirir. D6vlbtler bazon qanuni

maqsadleri asas gatirarak qanuni haddi aqirlar va zeruri oldugundan da

yiiksak saviyyode proporsionalliq prinsipini pozaraq interneta gixiqi

mahdudlaqdirirlar va ya internet kontent iizarinda senzura totbiq edirlar.

8sas masale milli tahliikesizlik, ictimai asayi§, fiiincti §axslerin

hiiquqlarinin qorunmasi kimi qanuni maqsadlerlo §axslerin informasiya alda

60 CM, madda 202.
61 IXM, madda 189.
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etmak hiiququnu tarazlaydirilmi §akildo heyata keqirmaya imkan

yaratmaqdir.
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Kdlga bankyligi va onun yeni modelini
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edilmiedir.

Abstract
Shadow banking system what was arisen and improved as the result of the
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Giri§
Diinyadaki ticaret miinasibatlerinin artmasi va maliyya bazarlarmin

geniplanmasi bankqiligin inkiafina, xiisusile do yeni va daha manfatli
bankqiliq fisullarmin yaranmasina talabati artirdi. Buna g6re do k6lga
bankqiligi kimi onanvi bankqiliqla ham bagh, ham do miistaqil bir sistemin
yaranmasi bir nav qainilmaz hala galmiedi. Her kas torefindon qabul
olunmu§ amanet asash banklardan farqli olaraq bank olmayan sistemin -
k6lga bankgliginin yaranmasi, eleca do inkigafi barade biitiin proqnozlar
onun giiniimilzdaki hacmine azaciq da olsa yaxin reqam taxmin edo
bilmamiedi. Hal-hazirda k6lga bankqiligi 26 yurisdiksiya ilzra taxminen 80
trilyon dollardan artiq vasaiti ziinda camlydirir.2 Hamqinin onanavi
bankqiliq va diger maliyya institutlari haqqmda hesabatlar g6sterir ki, k6lga
bankgiiginin diinya maliyya bazarinda inkigafi sadalananlardan bir nega defa
siiratli gedir. Bela nahang va struktur baximindan yeni bir sistemla
miiqayisedo ananavi bankqiliq yalniz 6z tarixi stabilliyi sayesinda ayaqda
durur. Burada diger bir miihiim masale 2008-ci il qlobal maliyya bahraninin
meydana galmesinin bag1ica sabablerindon biri olan bu sistemin fealiyyetinin
asas elementleri va onlarm hansinin hilquqi tanzimlanmaya ehtiyac
duymasidir. Balka ela sistemin bitiInliikl hilquqi nizamlamaya ehtiyaci var?
Hiiquqi tanzimlanma obyektine gevrilmesi mileyyan manada miltlaq olan
informasiya gatzgmazligt, riskiarin artma tahlakasina qaryi mfibariza kimi
problemlrin hiiquqla iqtisadiyyatin vehdatinda tahlili sistemin praescriptum
istiqamatlerinda yer alir. K61ga bankgiiginin i§ prinsipi, qurulugu, bank
sistemine daxil olub-olmamasi, bunlarla yanaqi valyuta amaliyyatlarinin
heyata keqirilmesinda rolu kimi moslel1r halo do 6zliyiinda xeyli qaranliq
niianslar gizledir.

Sistemin yag1i hissalarinin halo tamamile aqiqlanmadigi malum olsa da,
inkigaf va yenilanma prosesi dayanmir.3 K61ga bankgiiginin yeni
modellerinin yaranmasi va yazilan maqaller g6sterir ki, onun iqtisadi
aspektdan diizgiin anlagilmasi va hiiquqi tanzimlanmasi igfiin yeni baxi§
tb1b olunur.

1 enanavi bankqiliq termini altinda bitin amanoti fealiyyetle magul olan institutlar
nazarda tutulmuqdur (kommersiya banklari, federal amanet banklari, kredit takilatlari va
s.).
2 Qiobal Kolga bankqiligi monitorinq moruzosi (2015)

(son dafa ziyarat olunub: 21 sentyabr, 2016).
3Paul Tucker, Shadow Banking, Financing Markets and Financial Stability, 2 (2010).
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I. K61ga Bankgiliginin anlayg§1 va meydana galigi
A. K61ge Bankpiligi termininin meydana galmesi?
K6lga bankgliginin no oldugunu anlamaq va onu ananavi banklardan

farqlandire bilmak iigiin iimumiyyetle bankin no oldugu, eleca do onenevi

bankqiligin hansi asas n6vlarinin mbvcud oldugunu bilmak lazimdir. Bank

amanet qabul etmak va kredit vermak igqiin lisenziyaya sahib olan maliyya

institutudur. Banklar bununla yanaqi bir sira maliyya xidmatleri g6sterirlar,
mosolan servatlerin idare olunmasi, valyutadayigma, amanet kassasi va s.4

Banklarin b6lgiisiine dair asas yanagmaya g6re banklar Kommersiya

banklari, Parakenda banklar, Investisiya banklari va Markazi banklar olmaqla

4 qrupa b6linfirlar. Bir gox 61kelerdo banklar iizarinda ya d6vlbt, ya da

markazi bank torefindon nazaret heyata keqilir.5

Bela bir deyim var ki, agar bir uqur va qu§ kimi cikkildayirse o ela quedur.

Bas bu deyim banklara da aiddirmi? K6lga bankqiligi terminini ilk defa

iqtisadqi Pol Makkuli 2007-ci ilda Vyominq Maliyya simpoziyumunda gixi§

ederkan iglhtmiedir.6 Zaman keqdikca bu terminin ahate dairesi genielandi va

mijasir iqtisadi-hiiquqi beyinlari an qox diigiindiiron problemlbrden birine

qevrildi.

8nanavi bankqiligin mahiyyet etibarile zaifliyi halo 100 il bundan avval

ortaya gixmidi. Federal Ehtiyat Sisteminin son qare kimi borcverma

fealiyyetine baglamasi ile banklarin fealiyyeti va bank amaliyyatlarinin hacmi

xeyli azaldi, lakin aradan qalxmadi. Bayiik bahrandan comi 4 il sonra 1933-cil

ilda 8manatlerin Sigortasi iizra Federal Korporasiya federal amanet sigortasi

layihasi taqdim etdi, noticade banklar depozit (amanot) amaliyyatlarindan da

tacrid olunaraq tamamile sabit fealiyyet garqivasina salindi.7 XX asrin
sonlarina dogru dayieken xarakterli bazar iqtisadiyyatinin k6lgesinda yeni bir

"bank sistemi"nin formalaymasi qaqilmaz idi. Xilsusile, 1980-ci illerin iqtisadi

siyaseti va 1990-ci illerin beynolxalq maliyya inteqrasiyasi (Maastrixt sazigi,
Avropa Iqtisadi Birliyinin inkigafi, Avronun d6vriyyaya buraxilmasi) yeni bir

modelin meydana gixmasina §arait yaratdi.8 1970, 1980-ci illardo bank tipli

fealiyyetle maggul olan, amma qox zaif, bazon iso iimumiyyetle

tanzimlanmayan institutlar miixtolif 61kelerdo bahran iiqiin hiposentr rolunu

oynamaga bagladi.

4 Bankin definisiyasi: hdtty: siotermsbanasp (son dafa ziyarat
olunub: 14 noyabr, 2016).
5https;& tbalancecomktypes-of-hanls-315214 (son dafa ziyarat olunub: 15 noyabr,
2016).
6 Laura E. Kodres, What Is Shadow Banking?, 50 Finance Dev 42, 42 (2013).
7 Zoltan Pozsar, Tobias Adrian, Adam Ashcraft, and Hayley Boesky, Shadow Banking 1,
(2010).
8 Omer Tugsal Doruk, Golge bankacilik ve Tirkiye, 25 (2014).
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B. K61ge bankixhginin anlayigi
P.Makkuli 2007-ci il Vyominq nitqinda k6lga banklara bank olmayan

maliyya institutlari iqtisadqilarinin yetkin transformasiya adlandirdiqlari
fealiyyeta y6nalmi§ institut kimi ilkin anlayi§ vermiedi. Lakin bu anlayi§
yalniz AB* qanunvericiliyi aspektindon formula edilmiedi. K6lga kredit
verilmesini asanlaqdirmaq maqsadile bank qlobal maliyya sisteminda igtirak
eden, d6vlbtin va hilququn tanzimleyici nezaratinin obyekti olmayan maliyya
vasitagisidir.9 Isvegrade yerlogan Maliyya Sabitlliyi *urasio k6lga bankqiligi
sistemini, §axsiyyetill va fealiyyeti bank sistemindon kanarda qalan kredit
vasitagiliyi sistemi kimi izah etmiedir, amma bu anlayiqi da tam diizgiin hesab
etmak olmaz. Beynolxalq Maliyya Institutu k6lga banklara ananavi banklarin
3 6zak fealiyyeti ile alaqade nazar salir - ytiksak likvidli amanatler calb
etmak1 2, kredit fealiyyetini genielandirmak va 6deni§ sistemi yaratmaq. BMI
hamqinin miiasir maliyya sistemlarinda banklarin 6zak fealiyyetlerinin bir
goxunun qeyri-bank institutlari torefindon fardiloydirildiyini, evoz edildiyini
vurgulayir. BMI bildiriginda qeyd edir ki, "qeyri-bank maliyya vasitagiliyi bu
va ya diger §akilda miiasir maliyyanin ilk yarandigi d6vrden fealiyyet
gasterir". Bu farqli faktorlarla baglidir. *iibhasiz ki, bu faktorlardan biri va
birincisi, k6lga banklarin ya gox zaif, ya da ilmumiyyetle hiiquqi
tanzimlamaya maruz qalmamasinin qeyri-bank maliyya institutlarmin
inkigafina tasiridir.3 K6lga bankqiligi anlayigma dair yanagmalardan an
orijinali hesab edilan Pol Makkulinin 6z agiqlamasina bir daha nazar
yetirak:14

... kalg banklar 5ziarini ananavi tipli banklardaki likvidlik xatlari ila geri
gakila bilan, stiortalanmamil kommersiya qiymatli kagizlari ila maliyyalagdiran
vasitagiinstitutlardir.

P. Makkuli k6lga banklari biitiin "qeyri-bank kanal-vasite hovuzunun -
strukturunun bir pargas" kimi xarakterize edirdi.15 Bazi §arhqilar k6lga
banklarin anlayi~in markazi bank aktivlari va d6vlbt sektoru ile alaqasi
olmayan kredit va likvid transformasiyalari heyata keqiran maliyya vasitagisi
kimi izah edir va bu vasitagilore maliyya §irketlerini, mahdud maqsadli
maliyya §irketlerini, strukturlaydirilmi investisiya alatlerini, valyuta bazari
fondlarin, qiymatli kagiz kreditorlarim va d6vlbt dastakli miiessisolari do aid
edirlar.16

9 TVinvHest _lediamco_/terSnsishadowKbanking:sysias (son dafa ziyarat olunub: 14
noyabr, 2016).
10 ingilisca: Financial Stability Board.
11 Emin Karimov, Azarbaycan Korporativ Hiiququ 33 (2014).
12 Yoni asanliqla nagdlaqdirila bilan amanatler.
13 Yuxanda istinad 9.
14 Yuxanda istinad 7, 4.
15 Paul Mcculley, PIMCO, Teton Reflections: PIMCO Global Central Bank Focus, 2 (2007).
16 Yuxanda istinad 7, 7.
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Indi qeyd edilmi§ miixtolif yanagmalari iimumiloydirmaya gaieaq. K61ga
bank hiiquqi tanzimlanmaden kanarda qalan, bank olmayan maliyya
institutlarindan biri kimi maliyya bazarinda 6z yerini tutmu§, agagi faizle
kredit veran maliyya qurumudur.

II. K6lga bankgihgi va Onanavi bankgiq
K61ga bankqiligin mahiyyetini bazar iqtisadiyyatinin xarakteri ile formula

etmak daha diizgiindiir. ginki azad bazar iqtisadiyyatinin yaratdigi §arait
noticesinda ortaya gixan, ham do onun an asas komponentlerini ziina qargi
geviron k6lga bankqiligi sistemi 2008-ci il Maliyya bahraninin asas yaranma
sabablerindon biri idi. K61ga bankqiligin yaranmasi tabob va taklif y6niindon
iki faktorla baglidir:17

a) Taklif y6niindon - Maliyya yenilikleri va hiiquqi dayigiklikler,
banklarin reqabat imkamm heqe endirdi va amanatlerin gatirdiyi fayda,
eleca do onun reqabato verdiyi t6hfa zaman keqdikca yoxa gixdi.
b) Talab y6niindon - Maliyya amaliyyatlarma taminat tabob edilmesi
k6lga bankqiligi alatlerinin taminat kimi istifadesina sabab olmupdur.
Eyni zamanda, sekuritizasiyanin" inkigafi ile repo amaliyyatlari valyuta
bazari alati kimi geni§ istifade olunmaga bagladi.

Qeyd olunmu§ her iki faktorun formalaymasina mahkame qararlari va
daxilinda sekuritizasiya va repolara xisusi yer veran iflas qanunu normalari
ile takan verilmiedi.1 9

K61ga bankgliginin taninmi tadqiqatqilarindan olan Qeri B. Qorton bu
sistemin yaranmasini 30-40 illik miaddata baglayir va sabab kimi a~agidakllart
gbstarir20:

1. 8nanavi bankqiligin avvalki kimi qazanc gatirmamasi;
2. Institusional investisiyanin getdikca artmasi;
3. Taminath borca olan meydana gixaran investisiyalar.

K61ga banklara defalarla tam ahatali tarif vermaya gai~ilsa da, bu halo ki
miimkiin olmamildir. Buna g6re do k6lga bankqiligi sistemininin
xarakteristikasini an yaxqi §akilda vermak igqiin ananavi bankqiliqla
miiqayisaya iz tuturuq. Uzun iller qareiiqi alaqade oldugundan her iki
sistem bir-biri ile bir sira oxpar va farqli cohatlere malikdirlar.

17 Yena orada.
18 Qeyri-likvid aktivlarin (ipoteka va s.) likvid aktivlara (alimb satila bilan) qevrilmosi
maqsadile miixtalif nov borclardan yaradilan hovuzun (portfelin) girov qoyulmasi ila
qiymotli kagizlar buraxlii.
19 Andrew Merick, Gary Gorton, Regulating the Shadow Banking, Brooking Papers on Economic
Activity, 266 (2010).
20 Gorton, 2009 Akti: Haltom, 22-23 (2010).
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Kblga bangligi ile ononavi bangliq arasindaki farqlar daha trafli §kil 2. do
As etdirilmiedir.2 1

Onanavi Bankglhq Kblga Bankglhgi

Ehtiyatlar: Risk marjas,22 (Haircut):

* Minimum miqdar htiquqi * Minimum haddi toreflar
tanzimlamD orqanlari bzleri mileyyan edirlbr.
torefindon mileyyan edilir. * Bir qayda olaraq

* Markazi bankdan kapital markazi bankdan
kasirini doldurmaq tigiin borc yardim ya da borc almir.
ala bilar.

Depozit sigortasi: Taminat:

* Dbvlbt torefindon taminat Nogd, xazinD bonosu,
verilir. sekuritizasiya.

Omanet faiz nisbatleri: Repo nisbatleri:

Faizler ehtiyatlarin agagi Rezervlor agagi
saviyyedD oldugu zamanlarda saviyyedD olduqda
depozit galizini veziyyeti canlandirmaq
stiratlandirmak tigiin artirila ttiin ytikseldil bilbr.
bilar.

Kreditler balans hesabatinda Sekuritizasiya edilmi§
gbsterilir. kreditler:

Bazi bonolar23

sekuritizasiya edilmi§
bonolar balans hesabati
daxilind saxlanilaraq
taminat kimi istifadD
olunur.

21 Doruk, yuxarida istinad 8, 33.
22 Marja - buraxili qiymati ile maya dayari arasinda olan farq.
23 Bono - miiayyan miqdarda pulun, miiayyan miiddatdan sonra ddanilacayini gdstaran
qiymatli kagiz ndviidiir.
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8vvala, her ikisi miiyyan faizle kredit verib galir gbtiiriir, maliyya
vasitagisi kimi ixi edir va balans hesabati i1 alaqa1i fealiyyet gasterir. Lakin

ananvi banklarin vasitagi statusu bankdaki valyutalarin sahibleri i1 hemin

pulu borca g6tilron §axsler arasinda oynadigi rolla 61iillirsa, k6lga banklar,
ilmumiyyetle, depozit qabul etmir va kredit verirlar. Ikincisi, yuxarida bir

nega defa miixtolif yerlrdo qeyd edildiyi kimi anonevi banklar m6hkam

hiiquqi tanzimlanmaya maruz qaldigi halda, k6lga banklar ya tanzimlanmir,
ya da gox zaif tanzimlanirlar. Uqiinctisii, k6lga banklarin kapital nazaratindon

kanarda qalmasi onlara anonavi bankqiliqdan kanarda g6store bilacakleri

vasitagilik xidmotlerini artirmaga imkan yaradir. Odur ki, onenevi banklar

iizarinda hilquqi nazaret va tanzimlanmenin artmasi k6lga banklara olan

tb1bati bir nega defa artirir. 24 Natice etibarile, k6lga banklar iqtisadiyyati

kreditle tamin edir va maliyya sektorunun likvidliyini artirirlar.2 5

III. K6lga bankgligi sisteminin tarkibi
K61ga banklarin da anonavi banklar kimi asas fealiyyetleri kredit

vasitagiliyi iizarinda qurulub. 3 aktoru vardir: pul sahibi, borclu va banklarin

avezina xisusi bank olmayan institut, yaxud k6lga bank. Lakin anonavi

bankqiliqdan farqli olaraq burada pul sahibi oz sermayesini banka yox, daha

yiiksak qaytarilma taminati, miiddat va miqdar taklif eden ortaq valyuta

bazarlari fondlarma va ya diger fondlara yerlydirir. 26

Her bir maliyya institutunu formalaqdiran, hamqinin spesifikl1ydiron

cahatler onun sistem elementleridir. K61ga bankqiligi sistemini hec-fondlar,
strukturlaydirilmi investisiya alatleri, valyuta bazari fondlari, repo

miiqavilesi bazarlari va diger bank olmayan maliyya institutlari taqkil edir.

A. Strukturlaqdinlmi Investisiya Aletleri (SIV)
Strukturlaydirilmi Investisiya Alatleri qisa miiddatli borclar va uzun

miiddatli strukturlaydirilmly maliyya mahsullari arasinda kredit

yayilmasindan fayda g6tiirmaya gaiean investisiya aktivbari hovuzudur.2 7

SiV bank hiququnda kanal termini i1 do ifade olunur.

B. Xisusi Meqsedli Hiiquqi 5exsler (SPV)
Xilsusi Maqsadli Hiiquqi exs aktiv/passiv strukturlu, hatta asas

kompaniyanin iflasi zamam 6hdaliklerini tamin edecak hiiquqi statusa malik

yardimqi kompaniyadir. Xilsusi Maqsadli Hiiquqi exslre maliyya voziyyeti

zaif, miistaqil idaroetmaya malik va iflas etmayacak §akilda qurulmu§ 6zal

24 Steven B. Schwarcz, Regulating Shadow Banking, 31 Rev. Banking & Fin. L. 619, 624 (2012).
25 Bryan Noeth & Rajdeep Sengupta, "Is Shadow Banking Really Banking? ", A Quarterly Review
of Business and Economic Conditions 8, 8 (2011).
26 Yuxanda istinad 7, 11.
27 Strukturlaqdirilmly Investisiya Alatleri litpl _w.investopedliacomx/err uctured-
investn ent-vehicle.asp (son dafa ziyarat olunub: 29 oktyabr, 2016).
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qurumlar olaraq da anlayi§ verilir. 28 Bununla yanaqi SPV "swap"29 va diger
t6rame maliyya amaliyyatlarinda qarqi taref kimi ixi edir.

C. Valyuta Bazan Fondlan (MMFs)
Valyuta Bazari Fondlari kommersiya sonadleri kimi qisa miiddatli qiymatli

kagizlara investisiya qoyan miiddatsiz fondlardir. Valyuta Bazari Ortaq
Fondlari ise kigik depozit sahiblerinin vasaitlerinin toplanaraq valyuta bazari
sekuritizasiyasina yatirilmasi noticesinda alda edilan galirin hissalare uygun
olaraq depozit sahiblerine paylanmasi emaliyyatini 6ziinda Aks etdirir. Bu
fisulla banklar depozitorlari 6zlerine baglayirlar.

D. Repo Miiqavilesi Bazarlan
Repo maiqavilesi bazar igtirakqilari torefindon qiymatli kagizlari satmaq

yolu ile baglanan va uzun, yaxud qisa miiddatli maliyya problemlarini aradan
qaldirmaq maqsadi dapiyan bir miiqavile naviidiir. Satici qiymatli kagizlari
iizarine yalniz saxlama riskine g6re faiz alave olunmu§ eyni qiymate sonra
yenidan geri almaq §arti ile qargi torefa satir. Multi-trilyonluq milasir maliyya
bazari olan repo bazarlari (repo miiqavilesi bazarlari) qisa miiddatli kredit
taminatinda effektiv fealiyyet g6storarak diger bir sira geni§ hacmli
amaliyyatlarin da axici §akilda davam etmasine §arait yaradir.o Repo
miiqavilesi bazari milasir maliyya institutlarinin an elastiklerindon biridir va
bu bazarlardaki pul amaliyyatlarinin illik hacmi diger institutlarin her
birindakindon xeyli artiqdir. Bir qrup miitaxessislar repo bazarlarindaki ani
yiikseligi 2008-ci il Maliyya bahraninin balica sabablerindon biri olaraq
gariir. Bu yanagmaya g6re negd pul kreditorlari yatirimlarinin taminatindan
narahat olduqlarindan repo va maliyya vasaitlerini geri gakdilar, bu da k6lga
bankiliginin tenazzillina va ani repo inamsizliginal1 sabab oldu.3 2

IV. K61ga Bankgiliginin Yeni Modeli
2007-2008-ci illarda k6lga bankiliginin tenazziilfi tanzimlanan bankiligin

baltalanmasinda va maliyya bahranlarinin ba§ vermesinda kritik rol oynadi.
XXI asrin ilk 10 illiyinda K6lga bankiliginin an ciddi problemlarindon biri
olan yiiksak risk potensialinin azaldilmasi va aradan qaldirilmasi iiqiin
miixtalif maliyya miitaxessislari va iqtisadqilar uzun milbahisalare sabab
olmu§ milzakiralarin sayini artirmi, dayigiklikler taklif etmiedilar. Bela
fikirlarin an takmil modelloydirilmi§ formasi k6lga bankiligin dazilmsiiz

28 Doruk, yuxarida istinad 8, 41.
29 Swap - esason maliyya alatlerini mibadile edan taraflarin bagladigi torame miqaviladir.
30 Gary Gorton and Andrew Metrick, Banking and the Run on Repo, Brookings Papers on
Economic Activity, 9 (2009).
31 Repolarin geri qakilmosi nazarda tutulur. ingilisca: run on repo.
32tt s gSbStanfOrdedulinsights ro1repo-inancial-cris (son dafa ziyarat olunub:

4 dekabr, 2016).
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tabiatindon yaranan problemlori azaltmaga k6klanmi§ va onun ozinmaxsus
tabiatini pozmayan yeni modeldo Aks olunub.

Bu model k6lga banklar kredit ali-verigi ile maggul olur, onlari
diversifikasiyalaydirilml" portfellardo toplayir va kanardan almmi risksiz
borclarla maliyyalaydirirlar. Kanar sermayagi kapitali talabi risksiz borclara
y6naldir, sekuritizasiya igfiin bank aktivlari va leverecin3 4 birlikda istifade
olunmasi ile bank bazarlarla qarhiliqli baglanti yaradir va risklore tasir etmak
- bir gox riskleri ciddi saviyyedo azaltmaq imkanina malik olur.15

Vasitagilar balans hesabatlarindaki riskli layiholarin sayini artirdiqca,
portfellerinin sistematik riskini 6 va levereci yiikseldir, bir-birlorinin daxili
risklerini paylaymaqla bagh voziyyetda qalirlar.17 Bu modelden ortaya gixan
yeni tanqidi notice budur ki, risksiz kimi g6riinen borclara y6nalmani
artirmaq igqiin kreditleri camleydiron diversifikasiya aslinda vasitagilarin
macmu quyruq risklere" maruz qalmasi ehtimalini xeyli artir.3 9

Yeni model yanagmasina asason vasitagilar vasait artimim asas 2 formada
tamin edirlor40 :

i) Geri qaytarilma taminati verilan risksiz borclarla4 1,

ii) Layiholarini (ipotekalarini) sekuritizasiya etmakle.
Xilasa, yeni model k6lga bankqiligi ytiksak risk yiiksak qazanc prinsipi ile

iqlayan k6hna modelden farqli olaraq risksiz sermayaya asaslamr.
Sekuritizasiya banklarin sistematik risklore maruz qalmasma y6nalmakle
yanaqi onlarin fardi risklerini42 do diversifikasiya etmaya imkan yaradir. Bu
proses banklara risksiz borclar vasitesile 6z balans hesabatlarim sayyar ticaret
yatirimlari ile genielandirmaya imkan yaradir.

1 Diversifikasiya - kapitalin va investisiyanin kapital riskini azaltmaq iigiin miixtalif
obyektler arasinda paylanmasi.
34Leverec - Bazar subyekti tarafindan aktivlarin maliyyaladirilmasi igin istifada olunan,
borc gotirillan vasaitin mablagi. Borc kapitali axsi kapitalindan yiksak olan subyekti
yiksak levereca malik olur

(son dafa ziyarat olunub: 11 yanvar,
2017).
1 Nicola Gennaioli, Andrei Shleifer, and Robert W. Vishny, A model of Shadow Banking, 68 J.
Finance 1331, 1331 (2012).
36 Butun bazari ahato edan risk nazarda tutulur.
3 Yena orada.
38 Gerqaklama faizi 0.5 va daha agagi hesablanan risklardir
httplLwww.investopedia.com termsi/tailriska. (son dafa ziyarat olunub: 12 yanvar, 2017)
39 Shleifer, yuxarida istinad 35, 1334.
40 Yen Orada, 7.
41 Risksiz borc vasitaqinin bitin aktivlari izra xercin minimum hadda gerqaklamasini
miimkinladiran yiksak saviyyali tominatdir.
42 ingiliSca: idiosyncratic risk.
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V. Hiiquqi tanzimlanma
A. Nay gore hiiquqi tanzimlanmaye ehtiyac yarandi?
Maliyya bahranlari son 100 ildir ki, comiyyetin iqtisadi-siyasi stabilliyini,

ahalinin sosial durumunu kaklii suratda laxladan qara duman olaraq taninir.
Hansi navil olursa olsun, bahran istenilan comiyyeti azi 10 il geri salmaq
iqtidarindadir. Bundan an bayiik aziyyeti gakenlar ise orta va kasib ahali va
kigik sahibkarliq olur. Maliyya bahranlarinin qarqisinin alinmasi ilzra olan
bitiln milzakiralardo g6zdan qaqirilan bir masela var - hilquq. Oziinda risk
dapiyan harakat yalniz bir halda milmkiin ola bilar, hilquq ona icaza verdikda.
Va bahrana qarqi cavab todbirlari kimi siyasetqilarin yurisdiksiyasina daxil
olan hilquqi mahdudlaqdirmalar mbvcuddur.43 Buna g6re do 2007-2008
bahraninin evvallerindon ortaya gixan suallar takca hansi siyasi yox,
hamqinin hansi hilquqi islahatlarin aparilacagi iizarinda qurulmupdu." XXI
asr maliyya bahraninin halline hiiquqi miidaxile, yaxud miinasibat dedikda
ilk n6vbade agila galan k6lga bankiliginin tanzimlanmasidir.

K6lga bankiliginin qisa miiddatli borclara arxayinligi sistemi federal
amanet sigortasinin yaranmasindan 6nce onanavi bankqiligi da sarsidan
yoluxucu inamsizliq meyillerine qargi miidafiesiz veziyyetda qoyur.

B. Hiiquqi tanzimlanmaye girie
AB*-da bahrandan sonra hilquqi tanzimlanma istiqamatinda atilan ilkin

addimlar 2010-cu il Dodd-Frank aktinin45 qbul edilmesi ile atildi. Akta g6ra,
hec fondlar Qiymatli kagizlar va Milbadile Komissiyasinda46 qeydiyyatdan
kegmali, bir gox masaistii 4 7 t6rame amaliyyatlar mfibadile va klirinq otagina

yerloydirilmali va bitiln sistematik ahamiyyetli institutlar Federal Ehtiyat
Sistemi torefindon tanzim olunmali idi.48 Dodd-Frank-in K6lga bankiliginin
tanzim olunmasinda faydali addimlar atmasina baxmayaraq, halo do bazi
moslelor barade silkut hakm siiriir.

C. Terkibi tanzimlanme
K6lga Bankiliginin tarkibine daxil olan milessisolarin requlyasiyasi

baximindan asas yeri Valyuta Bazari Ortaq Fondlarinin, Sekuritizasiyanin va
Repolarin hilquqi tanzimlanmasi masalasi tutur.49

43 Note, Danger Lurking in the Shadow: Why Regulators Lack the Authority to Effectively Fight
Contagion in the Shadow Banking System, 127 Harv. Law Rev. 729, 729 (2013).
- Yena orada.
45 Tam ad: Dodd-Frank Wall Street Reform and Consumer Protection Act.
46 Securities and Exchange Comission (SEC).
47 ingiliSca: Over-the-Counter (OTC).
48 Yuxarida istinad 19, 262.
49 Yen orada.

187

Buraxilly 3:2



Bank hiiququ

Valyuta Bazart Ortaq Fondlarim diger valyuta bazari fondlarindan ayiran
asas xiisusiyyet onlarm sahm bagma 1 dollarliq aktiv dayerini qorumaga

gahiqmaqlaridir. Bu xisusiyyet MMMF-lare sigortalanmly toabli amanatlerla
reqabat etmak §ansi yaradir. Milasir d6vrdo Valyuta Bazari Ortaq Fondlarmin
hilquqi tanzimlanmasi onlar qarisma, ancaq aagi kredit riski olan qiymatli
kagizlara investisiya yatirmaq tb1bi qoydu.5 o Hal-hazirda SEC Investisiya
*irketleri Aktina51 (diizali§ edilmi§ variantda) asaslanan MMMF-larin tanzimi
ile bagh bir qrup diizaliplr taklif etmiedir. Bunlara baxmayaraq, heq bir
diizalizin dayiedire bilmayacayi bir fakt var, o da Valyuta Bazari Ortaq
Fondlarmin heq bir zaman tam olaraq sigortalana bilinmamasidir.

Sekuritizasiya milasir diinyada an kaklii maliyya amaliyyatlarindan biri
kimi baqa digilfiir. Va bu hilquqi tanzimlamedo do ziinii g6sterir. Bela ki,
ham onenevi, ham k6lga bankqiligi komponentlerinin fealiyyetine her hansi
bir yolla daxil olan sekuritizasiya elementleri riskleri azaltmaq iigiin sadace
mileyyan qader azaldila va ya ciloviana bilar.

D. Iqtisadi sameraliliyi artirmaga yonelen tenzimlanme 2

Sistemin fealiyyetinda sameraliliyin artmasi imkam olduguna g6ra, hilquqi
tanzimlanma k6lga bankqiligin mahdudlaydirilmasi avezine sameraliliyin
yiikseldilmesi va riskin yiikslma ehtimalnm minimuma endirilmesi
iizarinda fokuslanmalidir.5 1 Tanzimlame Bazar ugursuzluqlarin54 korrekta
edarak iqtisadi effektivliyi maksimuma qixara bilr .55 Burada Bazar termini ile
biitiin bank olmayan - k6lga bankqiligi taqkil eden institutlar §abakesi
nazardo tutulur. Umumiyyetle, bazar ugursuzlugu azad bazarlarin

chtiyatlarmni diizgfin §akilda baltiedfire bilmedikleri veziyyetlerdir.

Iqtisadqilar bazar ugursuzlugunun bir sira noticlarini (hallarin) mileyyan

etmiqlar 51:

i) istehsal va balgilda somarosizlik;
ii) inhisar giiciindon qeyri-diizgiin istifade;
iii) bazarlarda gatigmaziq;
iv) miilkiyyet hiiquqlarinin pozulmasi;
v) qeyri-sabitlik.

50 Yuxanda istinad 19, 270.
51ingilisca: Investment Company Act (1940).
52 Yuxanda istinad 25, 631.
5 Yena orada.
541Bazar qiisuru yaxud ugursuzlugu - Ferdlarin qarar, axsi monafelarine uygun seqimlarinin
qrup igin rasional naticalor va ya fayda gatirmediyi hallari ifado edir.
55Hyun Song Shin, Financial Intermediation and the Post-Crisis Financial System, 9 (2010).
56 Witte wxconomiCson1fncouk!Market failuies/Types of market failure.html (son

dafa ziyarat olunub 16 dekabr 2016).
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abake daxilinda bazar ugursuzluqlarinin bir-biri ile qareiiqi alaqali 4
formasi meydana qixir: informasiya gatigmazligi, rasionalliq qiisuru, asas
faktorun ugursuzlugu va teeviq gatigmazligi. Iqtisadi effektivliyin artirilmasi
istiqamatinda tanzimlame mahz bu masalalarin nizama salmmasi ile heyata
keqirilir.

Infornasiya gatymazligi. Informasiya gatigmaziginin malumat
beraborsizliyi57, xeyir va qazancin diizgiin hesablanmamasi, malumat
yetersizliyi va s. formalari vardir. K61ga bankqiligi olduqca miirakkab bir
§abake oldugundan, bu miirakkablik informasiya gatigmaziginin asas
requlyatoru rolu oynayan aqiqlamani sarsida bilar. Burada k6lga
bankqiliginin qarigiq xarakterinin tanzimlame hadafine gevirma ile
azaldilmasi hall yolu kimi diipinilmiedir..5  Dodd-Frank Aktinin da
maqsadlerindon biri k6lga bankqiligi §abakesinin t6rame amaliyyatlarin da
daxil oldugu bir qismini standartlaqdirmaqdir.59 Buna baxmayaraq, k6lga
bankqiligi sisteminda mileyyan miqarda informasiya gatigmazigi problemi
qarqisialmmaz olaraq qalacaqdir.6 0

Rasionalliq gatymazlhgi. Insanlar tarix boyu rasionalligi serhadler daxiline
salaraq 6z potensiallarim va ictimai faydanin faizini agagi salmiglar. Daima
yeni - anlagilmasi insanlara gatin galan mafhumlardan qaqilmi va sade,
dogma anlayiplara meyil g6sterilmiedir.6 1 Bu misal miiasir d6vrdo do bazar
igtirakqilarinin bazi iqtisadi addimlarmin mahz riyazi-iqtisadi analizleri
diizgiin anlamamasi sababindon yaranan problembardo ziinii dogruldur.6 2

Osas faktor ugursuzlugu. arhqilar bu tip gatigmazigi direktorlarla
(menecer) §irket sahibleri arasinda yaranan manafe miinaqigalari ile alaqade
izah edirlar. Hiiquqi tanzimlanma hal-hazirda dbvlatdaxili, yoni 61kerin
6zleri igfiin xiisusi olaraq totbiq edilir. Lakin yiiksak ixtisash menecer1erin
beynolxalq saviyyedo fealiyyetini nozare alaraq problemin beynolxalq
gargivedo nizamlanmasma da ciddi ehtiyac yaranmildir.

Tayviq gatymazligi. Tecriibe g6sterir ki, texnologiya vasitalari k6lga
bankqiliginda miixtalif va miiasir mahsullar istehsalma ananavi bankqiliqda
oldugundan daha gox yardim edir. Lakin bazon riskin goxpaxali b6liinmasi
noticesinda onlara nazaret gatinl1yir va stimul, demak olar ki, yox olur. Taqviq
yetersizliyindon meydana gixan nazaret gatigmazigi 2008-ci il bahraninin

17 Taraflardan birinin digerindan artiq malumata malik olmasi. (esason, razilaymanin
predmeti haqqinda).
58 Yuxarida istinad 50.

59 Dodd-Frank Act, § 723.
60 Yuxanda istinad 50, 633.
61 Yen Orada, 634.
62 Mosalan, sormayaqi miayyan bir addiminin riyazi modelini tam anlamadan faydah
olduguna inanir va naticada yaranan kigik qiisurlardan ciddi kasir va gerilamalr dogur.
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asas sabalarindon biri hesab olunur. Bu istiqamatda tanzimlanma todbirlari
g6riilso do problemi tam hall etmak halo ki, miimkiin deyil.6

Qisaca, hiiquqi tanzimlanma sadaladigimiz qilsurlara nazarati taqkil edo
bilar, ancaq tamamile aradan qaldirmasi real gariinmiir.

VI. Hiiquqi miibahisalarin K61ga Bankgiginin
tanzimlanmasinda rolu

A. (;in modeli
Giiniimiizda k6lga bankqiligi miibahisolarinin an qox rast galindiyi 61ka (in

Xalq Respublikasidir. Bela ki, 2015-ci il statistikasina g6ra 6zal kreditlerl 6 4

bagh baxilan iqlar mahkamelare qixarilan bitiln millki iqlarin 20%-ni taqkil
etmiedir.6 5 ginda K6lga bankqiligi ifadesinin manasi kimin va hansi manada
igletmasindon asilidir. (in k6lga bankqiligini dar manada ahata eden
konsepsiya 3 kateqoriyada baqa diiiir: 66

i) Ilk kateqoriya k6lga banklara an geni§ baxiqi Aks etdirir va burada balans
hesabatina daxil olmayan va bank fealiyyetini heyata keqiron biitiin bank
olmayan institutlar, eleca do kommersiya banklarma benzayan 6zal kredit
firmalari nozardo tutulur.
ii) Ikinci kateqoriyaya kommersiya banklarmin biznes xarakterini ogurlayan
bank olmayan institut kimi baxi§ daxildir.
iii) UfiIncil kateqoriyada ise qanunsuz kredit amaliyyatlari istisna edilir va
qeyri-bank va balansdankenar kreditler k6lga bankqiligi sistemine daxil
edilir.
Bir gox iqtisadqi va hiiquqiinaslar ozinmaxsus k6lga bankqiligina g6re gini
daim nozardo saxlayirlar. Bas kredit miiqavilesi ilzra borclu 6z 6hdaliklerini
icra etmadikda no ba§ verir? Bela hallarda mahkame no etmalidir?
(in xaricindaki miitaxessislor iin ela do bayiik ahamiyyet daqimasa da,

p;indaki kalga kredit amaliyyatlari ile bagh hiquqi masalaler ciddi 61ide
artmaqda davam edir va ziina daha geni§ kapital calb edir. Bu sahani
tanzimloyan qanunvericilik ise gox kasad va qarigiqdir. Bunun mentiqi
noticasi kimi borclu, kreditor va xiisusan do hakimler qarqisinda kaskin qeyri-
miiyyanlik dumani meydana gixir.

B. Qanunvericiliyin yeri

63 Yuxarida istinad 50, 637.
64 gindo formal bankqiliq sistemindan kanar kredit amaliyyatlarini ahato edan kolga kreditler
avazina bir qox hallarda ozal kreditler termini igladilir.
65PreSident of the Supreme People's Court (SPC) Zhou Qiang's report to the National People's
Congress, March (2015).
66 Qingmin Yan, Jianhua Li, Regulating China's Shadow Banks, 27 (2016).
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Ozal kredit iqlarilD tizlayan hakimler tigfin diger bir ba§ agrisi ise
qanunvericilikdir. Ayri-ayri tanzimlama aktlarmin birtarafli olaraq maliyy
institutlarin tanzimlamasi sababindon qanunvericiliyin qurulmasinda asas
prinsip farqli manbalarin rehbor tutulmasi olur.67 Ozal sektorun xisusan

gticlti oldugu sahalardD daha ciddi mtibahisoler yarandigindan yerli hakimler
miitamadi olaraq problemlarl tizlayirlar. Yerli mahkamelarin talimatlar,
aktlar qabul etmasina baxmayaraq halo do timumdvlat va ali mahkame
saviyyesind tanzimlanmaya ehtiyac duyulur. Fikrimizc, bela hallarda an
optimal metod Dyalat - yerli mahkamelarin salahiyyetletinin
genielandirilmesidir. gtinki (in kimi bbyfik bir dbvlatd btittin sahalard va
DyalatlerdD eyni daracedD qilvvad olan timummacburedici normalar totbiq
etmakle htiquqi tanzimlanmadn daha cox serbastliya ehtiyac duyan
sahalarin inkigafina maneqilik tbradilD bilar.
Borclu, kreditor arasi mtibahisolarin asasin borclunun bhdaliyi icra

etmamasi, daha dogrusu, borclunun timumiyyetle yoxa gixmasi hallari tutur.
Bela voziyyetlerd mahkamD an optimal variant kimi ige xitam verir. Bu da
statistikalarda hall edilmami§ iqlarin illik artimmin kritik ytiksolizine sabab
olur.

C. Arbitraj hiiquqi miibahisalarin halli yolu kimi
KblgD bankgliginin ytikseligi maliyyD innovasiyasi va onun dogurdugu

tanzimleyici arbitrajin rolunu artirdi. Arbitraj mahiyyeti etibarile mahkamaya
alternativ bir mexanizmdir.68 Tereflar avvalcoden va ya aralarinda mtinaqip
yaranarkan mtibahisolari hall etmak tigiin tigfincti bir §axsi tayin etmak barad
raziliga galirlar.
Son illrin tacrtibesi gbsterdi ki, tanzimlanma her bir halda arbitraj

tanzimlanmasi ile vehdatdD heyata keqirilmalidir.69 MaliyyD innovasiyalari
izarindD nazarati onanvi mahkamD qaydasinda heyata keqirmak ham
somarosiz olacaq, ham do dbvrl ayaqlaya bilmayacakdir. Bu qayda ham
Anqlo-Sakson, ham do Roman-German mahkamelarinin asas manba kimi
istifadD etdikleri qanunlarin yarimglq tabiatindon xilas olmaga va yeni hall
tacribalari qazanmaga yardimpi ola bilar.

67 Shadow Banking Cases Threaten to Overwhelm China's Courts
/e25/0shadoreaten-to-overwhelm-chinas-

-courts/.
68 Ceyhun Safarov, Yerli Kommersiya Arbitraj: mahkama sisteminin samaraliliyinin
takmillagdirilmasinin bir ntvil kimi, 5 Baki Hiiquq Jurnali 4, 4 (2014).
69 Yuxanda istinad 43, 746.
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Natica
Beynolxalq maliyya bahram kimi ciddi bir problemin bag1ica

sababkarlarindan olan k6lga bankqiligi sistemi iqtisadiyyatin inkigafina
verdiyi t6hfani bir nega ayda mahv edo bilacak qader tahliikeli xaraktere
malikdir. Maqalada qeyd etdiyim kimi azad bazar iqtisadiyyatinin xalis
modelini ziinda nilmayi§ etdiron sistemin tanzimlanmasi masalasi bank
tanzimlanmasi, hilquqi tanzimlanma va iqtisadi nazaratin predmeti kimi
g6riinse do, k6lga bankqiligi taktarefli tanzimlanmaden uzaq bir sistemdir.
Riski azaltmaq va sistemin iimumiyyetle cilov1anmami cohatlerini

nezaratda saxlamaq igqiin ziinda ham iqtisadi, ham do hiiquqi faktorlari
caml1ydiron universal tanzimlame sistemi va bununla bagh miibahisolarin
mahkame iqlarindaki arait nozare alnaraq hall edilmesi, xiisusan do
arbitrajin milbahisolarin hallindaki rolunun artirilmasi k6lga bankqiligin
"qorxulu" kimliyini kegmiqda qoya bilar.
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Elnur Karimov*

Azerbaycan amtea nizani huququnda
qarigdirilma ehtimah anlayigi

Annotasiya
Bu maqalada, imumilikda, sanaye milkiyyatina daxil olan amtaa nigani hiiququnun

Azarbaycanda hiiquqi tanzimlanmasindaki problem lar va gatitmazliqlar, amtaa

niganlarinin qeydiyyatindan imtina va ya qeyda alinmly amtaa niganlarinin
qeydiyyatinin lavi iiqiin asas tapkil edan qaritdirilma chtimali aragdirilmidir.
Qaritdirilma chtimalinin milayyan olunmasi iiqiin axtarilan asas meyarlar
Syranilmig, Azarbaycan Respublikasinin qanunvericiliyi va mahkama qararlarinda

amtaa niganindan talab olunan xilsusiyyatlar model olaraq Tfirk amtaa nigani

hiiququ ila miiqayisa edilarak, bogluqlarin aradan qaldirilmasi iiqiin taklif va

t5vsiyalar verilmigdir.

Abstract
In this article, problems and lacunae in the legal regulation of trademark law as a
part of industrial property law, in general, and likelihood of confusion being a
ground for disapproval of registration and cancellation of registered trademark have
been studied. Main criteria seeked for determination of likelihood of confusion have
been analyzed, required specifications for trademarks within laws of Azerbaijan
Republic and case law have been compared with Turkish trademark law taken as a
model, and proposals and recommendations for filling in the lacunae in the relevant
laws have been given.
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adaptasiyasim 6ziinda Aks etdirirdi. Miistaqilliyin elan edilmesindon sonra,
8mtae Niganlari va cografi gastericilar haqqmda 12 iyun 1998-ci il tarixli
Qanunun (bundan sonra "8mtae Niam Qanunu") qabul edilmesi ile bu
sahadaki hilquqi islahatlar dbvrii baqa gatmi, amtea nizanlarinin
texnologiyanin inkigafi asrin uygun normalarmin formalaydirilmasi prosesi
baglamidir.

Azerbaycan Respublikasinin hiiquq sisteminin uygunlaydirilmasi prosesi
ile paralel, qanunvericilik beynolxalq xiisusi hiiquqda geden unifikasiya
proseslerine do adaptasiya edilmali idi. Bu baximdan, Azerbaycan
Respublikasi Madrid Protokollarma, Senaye Millkiyyetinin Qorunmasi
haqqmda 1883-ci il tarixli Paris Sazigine, Niganlarin Qeydiyyatina dair 8mtae
va Xidmotlerin Tasnifati haqqmda Nitsa Sazigi, UmumdiInya 8qli Millkiyyet
Taykilatinin Qurulu§ Sazigina va sair beynolxalq miiqavilalare iizv d6vlatdir.

Maqalonin anlaminda Azerbaycan amtea nizani hilququ sadace
qanunvericiliyi deyil, mahkame qararlari va doktrinadaki g6riiplori do ahata
edecak. Xilsusile, qaridirilma ehtimalindan behs eden ikinci hissade
mahkame qararlarma m6vzu olan va m6vzu olmasa da, mediada qariqdirilan
amte nizanlarina istinad edilmakle, Azerbaycan amte nizani hilququna g6re
iki amte nizaninin qaridirilmasi iin hansi kriteriyalarm mbvcud oldugu
masalasi iqiqlandinilacaq.

I. Azarbaycan hiiququnda amta niani anlayg§1 va

qeydiyyati
A. Omtee nizani haqqinda Azerbaycan Respublikasinin

qanunvericiliyi
Tilrk amte nizani hilququ ile miiqayise etsak, Azerbaycanda "amtea

nizani", "faydali model" va "sanaye nilmunesi" kimi senaye millkiyyetinin
n6vlarini tanzimloyan ticaret hiiququ va ya ticari qanunvericilik son iller
ortaya gixan bir tendensiyadir. Tilrkiyedo qanuni qilvvade olan Tilrk Ticaret
Qanunu kimi Azerbaycanda ticaret hiququnu tanzimleyacak vahid bir
qanun m6vcud olmayib, senaye millkiyyetine daxil olan ayr-ayri institutlar
farqli qanunvericiliklerdo tanzimlanir. Buna sabab isa taxminen 70 il Sovet
Ittifaqma daxil olan Azerbaycanin ittifaqin diger d6vlbtlerinda oldugu kimi
hiquq sisteminin imumilikda xisusi millkiyyeti va sahibkarligi millkiyyetin
diger n6vlari qader mithafize altina almamasidir.
1 Bununla bela, miistaqilliyin elanindan sonra, senaye millkiyyetini
tanzimlame dairesina aid eden qanunvericilikler toplusunun birlikda bir
senaye millkiyyeti hiquq institutu yaratdigim s6yleye bilarik.

1 Miibariz Yolhiyev, Azerbaycan hukukunda enditstriyel tasarim kavrami ve korunmasi, 1 Qafqaz
Universitesi Dergisi - Tarih, Hukuk ve Siyasal Bilimler 199, 201 (2013).
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Senaye millkiyyetinin miihafizesi iiqiin bag1ica saziplrden olan Paris
Sazigine Azerbaycan 14 Sentyabr 1995-ci il tarixinda qoqulmupdur. Qanuni
qilvveye mindiyi 12 iyun 1998-ci il tarixindon etibaran Azerbaycan
Respublikasinda amtea nizanlarinin miihafizesina dair yegana 8mtae Nigani
Qanununun hazirlanmasi zamam Paris ve Madrid Saziplori kimi beynolxalq
hilquqi matnlarin rolu bayiik olsa da, teassiffl bildirmak lazimdir ki, bu
matnlarin daxili hiiquqa implementasiyasi zamam, subyektiv faktorlar va
torctime xatalar ttbiq dairesini bazi maqamlarda daraltmi va ya
genielandirmiedir. Qanunun 2-ci maddesina asason, amtea nizanlari va
cografi g6stericilar haqqmda Azerbaycan Respublikasinin qanunvericiliyi
Azerbaycan Respublikasinin Konstitusiyasindan, bu Qanundan, Azerbaycan
Respublikasinin diger qanunvericilik aktlarindan va torefdar gixdigi
d6v1btlerarasi miiqavilalarden ibaratdir. Azerbaycan Respublikasinin
Konstitusiyasinin 148.2-ci maddesine g6ra, Azerbaycan Respublikasinin
torefdar gixdigi beynolxalq miiqavilaler Azerbaycan Respublikasinin
qanunvericilik sisteminin ayrilmaz tarkib hissasidir. Bu maddeni
xatirlatmagimizda maqsad odur ki, bir gox hilquq sahasinin manbayi oldugu
kimi, Azerbaycan amtea nizani hilququnun da bag1ica manbalari sirasinda
ratifikasiya edilmi§ beynolxalq miiqavile va saziplorin do oldugu aydin olsun.

Olkedaxili qanunvericilikdan baqqa, yuxarida haqqmda qisaca behs
etdiyimiz va milli qanunvericiliyin tarkib hissasi olan beynolxalq saziplrin
siyahisim UmumdiInya 8qli Millkiyyet Taykilatinin Stokolm Qurulu§ Sazigi
(1967), Paris, Madrid va Nitsa Saziplri ile bir daha xatirlamaq olar. Tilrkiya
Respublikasinin 2017-ci ilda qabul edilmi§ Yeni Senaye Millkiyyeti
Qanununun amte nizanlarma dair hissasinin hazirlanmasi zamam istifade
edilmi§ va Tilrkiyanin toref oldugu "8mtae Niganlari ile alaqadar Uzv
D6v1btlerinin Hiiquqlarinin Uygunlaydirilmasina dair Birinci Direktiv (89/104
AET)" va "Birlik 8mtae Nigani haqqmda *ura Nizamnamasi (40/94/AET)"-na
Azerbaycan Respublikasi toref olmasa da, "de lege lata"ya diqqat edilerse, bu
sonadlerin do qanunvericiliya bu va ya diger formada tasiri oldugu aydin
olur.

B. "Omtee nigan" anlayigi: "mark" ve "trademark" tardime xetasi?
8mtae Nigani Qanununda qorunan hiiququ miinasibatlerin "amtea

nizani" olaraq mileyyan olunmasi, qanunun qorudugu nizanlarm yalniz
amntealarlo bagh olan, amntae va mallarm fizarinda gare bilacayimiz iparoler

olacagim diiiinmaya asas verir. Halbuki, Senaye millkiyyetinin qorunmasma
dair 1883-ci il tarixli Paris Saziginda 1958-ci ile qader amtealarl bagh
nizanlarin qorunmasi nozardo tutulsa da, 1958-ci ilda Lissabonda edilan
dayigiklikdan sonra2, sadace amtealarl alaqadar deyil, xidmot nizanlarinin da

2 Richard Schnopfhagen, Dietrich Heine, Viadan Katanic, Intellectual Property Law in
Austria, 133 (2011).
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hiiquqi tanzimlanmenin obyekti oldugu qabul edilmiedir.3 Bununla bela,
Paris Sazigi bu nizanlarin qeydiyyatim d6vbtlerin iizarina 6hdalik olaraq
qoymamly, bu kimi hallarda xidmat nizanlarmin miihafizesinin haqsiz
reqabat hiiququ kimi diger hilquq normalari ile heyata keqirilmesinin
labidlityfini vurgulamlpdir .4

Beynolxalq xiisusi hilquqda nizan olaraq, ham mal, ham do xidmat
nizanlarmin qorunmasi tendensiyasi Azerbaycan Respublikasinin amtea
nizam qanunvericiliyinda do 6z aksini tapmildir. Bela ki, 8mtae Nigam
Qanununun asas anlayiplardan behs eden 1-ci maddesine g6ra, amtea nizam
- sahibkarin amtalarini va ya xidmatlarini diger sahibkarin amtealarindon va
ya xidmatlerindon farqlandiron va qrafik tasvir edilan nizan va ya nizanlarin
her hansi bir uzlaymasidir (kombinasiyasidir). 8mtae Nigam Qanununun
adinda va blitiin matninda amtea nizanlarmin qorunmasi nozardo tutulsa da,
gariindilyii kimi 8mtae Nigam Qanunu daha geni§ qoruma tasbit edir va mal
va xidmat nizanlarim miihafize edir.

Fikrimizca, ortaya gixan problem ilk n6vbade torcimeden qaynaqlanir va
nizanlarin beynolxalq sonadlerin matnlarinda eyni zamanda bazon "nizan"
anlaminda iglanan "mark", bazon do "amtea nizam" (ticaret nizani) manasma
galan "trademark" kimi istifade olunmasi bu sonadlerin milli hilquqa
implementasiyasi zamam gatinliklera sabab olur. Bu ise beynolxalq saziplore
toref d~vbotlerin orijinal matnlari harfi torctime ile milli hiiquqa
implementasiyasindan ireli galir. Nilmune olaraq qeyd edo bilarik ki, Paris
Saziginin orijinal matninda ham amtea, ham do xidmat nizanlarmin
qorunmasim nozardo tutaraq "nizan" (mark) anlayigmdan istifade olunsa da,
1994-ci il tarixli 8qli millkiyyet hiiquqlarmmi ticaratle alaqadar aspektleri
haqqmda Sazigin (bundan sonra TRIPs Sazigi) matninda "amtea nizam"
(trademark) ile ham amtea, ham do xidmat nizanlari Sazigin totbiq dairesina
daxil edilir. Lakin, maraqlidir ki, Azerbaycan Respublikasi no Umumdiinya
Ticaret Taykilatinin (UTT) Qurulu§ Sazigine, no do Sazigin 1 (c) bandine g6ra,
alavesi olan TRIPs Sazigine toref d6vlatdir. Bu zaman, 8mtae Nigam
Qanununun matninda neye g6re "amtea nizam" ifadesindon istifade
olundugu masalasi sual olaraq qalir. Diger niqteyi nazarden "amtea nizam"
ifadesi nizanlara ticari xarakter yiiklayir. Bu sahade yazilmi hiiquq
adabiyyatlarinda mahz buna g6ra, amtea nizanlarmin iqtisadi xiisusiyyetleri
va funksiyalarim qabardan, amtea nizanlarim iqtisadi y6ndon xarakterize
eden yanagmalara da rast galirik.5

1 Paris Saziginin 6-ci milkarrar maddesinin 5-ci bandine gora, "birlik olkalari fxidmat
nizanlarinin qorunmasim ohdaliyine gotirir. Qorunma iin bu nizanlarm qeydiyyah lazim
deyildir".
4 Joanna Schmidt-Szalewski, The International Protection of Trademarks after the TRIPs
Agreement, 9 Duke J. Comp. & Int'l L. 189, 199 (1998-1999).
1 William M. Landes, Richard A. Posner, Trademark Law: An Economic Perspective, 30 The

Journal of Law and Economics 265, 309 (1987).
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Bununla bela, amtae va xidmat nizanlari istifade sferasina g6re farqli
olsalar da, her iki nav nizani miihafize eden hiiquq normalarindaki eynilik
sababile, xisusile, AB* praktikasmnda amtea nizami izra ixtisaslaymly vakiller
nizan deyarkan, ham amtea, ham do xidmat nizanlarina istinad edirlar.6

Azerbaycan amtea nizani hiiququ doktrinasinda bu tanzimlanma ile bagh
bir yanagmada, 8mtae Niani Qanununun "amtea nizani" ifadesi ile biitiin
nav nizanlari nazardo tutmasinda her hansi problemin ortaya gixmayacagi,
xidmatin do aslinda amteanin xisusi kateqoriyasi oldugu bildirilmiedir.7

Yene do, terminin ifade etdiyi birbaga manada her hansi anlagilmazligin
ortaya gixmamasi igfin, 8mtae Niam Qanununun matninda, aksar
beynolxalq konvensiyalarda istifade olundugu kimi, "amtea nizani" termini
"nizan" ile dayiedirilmesini va bu terminla xidmat nizanlarini da 8mtae
Niam Qanununun ttbiq dairesi daxilinda birbaga g6sterilmesini uygun
gariirilk.

Buna baxmayaraq, maqalamizin bundan sonraki qisminda, ham amtea,
ham do xidmat nizanlari iigiin qanunvericilikda bugiinkii tanzimlanmeni
diqqata alaraq, "amtea nizani" ifadesi istifade edilacak.

C. Omte niganna sahiblik hfiququ qorunan exsler -
"tpebbfis", "sahibkar" yoxsa "hiquqi axs"?
Tilrk Yeni Senaye Miilkiyyeti Qanununun amtea nizaninin anlayiginin

verildiyi benzer miiddeasi ile miiqayise edilerse, Azerbaycan
Respublikasinin 8mtae Niam Qanununda Tirk hiiququndakindan farqli
olaraq, "tababbiis" deyil, "sahibkar" ifadesindon istifade olunmasi da diqqat
gakir. Bela ki, Tilrkiya Respublikasinin Yeni Senaye Millkiyyeti Qanununun
4-cil maddesinin ilk bandine g6ra, amtea nizani bir toeabbiisin mal va ya
xidmatlerini baqqa bir toabbiisin mal va ya xidmatlerindon ayird etmasi

§artile, §axs adlari daxil olmaqla, xisusile s~zler, §akiller, harf, reqamler va
sesler, mallarin formasi va qablaydirilmasi kimi §akilla g6sterile bilan va ya
benzer formada ifade edile bilan, gap vasitesile yayimlana va qoxaldila bilan
bitiln nav iaralarden ibaratdir. "Hiiquqi §axs" terminin istifadesini uygun
g6ran doktrinal yanagmalardan farqli olaraq9, ham Tirk, ham do Azerbaycan
hiququnda amtea nizani sahibliyi qorunan §axslerin fiziki va hiquqi §axsler
ola bilmesine g6ra, "tababbis" va "sahibkar" ifadolarinin dogru istifade
olundugunu hesab edirik. Azerbaycan Respublikasinin 15 Dekabr 1992-ci il

6 Paul W. Fulbright, What is the Difference Between a Trade Mark, a Service Mark and a Trade
Name?, (2003),
(htt;1Aww.1awofficeopaulwfulbright.com dmin1awof efulbrPght.1awoffice.co

mCi4/Trademarks Trademarks22.htmj, (son girip tarixi - 20 Noyabr 2016).
7Sabir Allahverdiyev, eqli millkiyyet hiiququ: dars vasaiti, 487 (2006).
8Cornish, W.R., Intellectual Property: Patents, Copyright, Trademarks and Allied Rights, 2nd
edition Sweet & Maxwell, 440 (1993).
9 Sabih Arkan, Marka Hukuku, 36 (1997).
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tarixli Sahibkarliq fealiyyetli haqqmda Qanununun 3-cil maddesin gbrD,
sahibkarligin subyektleri fardi sahibkarlar va htiquqi §axslr ola bilar. 8mtea
nigani htiququnda qorunan "sahibkarliq" termini ise, Azerbaycan
Respublikasi Millki Macallasinin 13-cil maddesinda, "pxsin miistaqil suratdD
heyata keqirdiyi, asas maqsadi amlak istifadesindon, amtea satiindan, iqlr
gbrillmesindon va ya xidmatler gbsterilmesindon manfoat (fordi sahibkarlar
torefindon galir) gbttirilmesi olan fealiyyetdir" kimi izah edilmiedir. Baqqa
sbzlD, istifad olunan "sahibkar" anlayiqi ham istehsal olunan mallar va
gbsterilan xidmatlerden ibaret olan miistaqil fealiyyeti heyata keqiran §axsi
ifadD edir va amtae va xidmat nizanlarinin heq biri baximindan anlagilmazliga
sabab olmur.

Xisusile, tiurk hiquq doktrinasinda, ham "sahibkar", ham do "taqabbls"
terminlarine totbiq edile bilacak yanagmalar mbvcuddur. Bu ifade formasim
dogru hesab eden mielliflardon, Tekinalp "taqabbis" sbziinin ayird etma
qabiliyyetinin olduguna gbra,o Yasaman va Kaya ise, bu ifade ilb amtea
nizaninin kommersiya hiquqi §axsler xaricinda darnak, vaqf kimi
toeabbtisbr, habela hiquqi §axslerden baqqa, fardi sahibkarliq formasinda
fealiyyet gbstoran teabbisler va fiziki §axsler torefindan1 2 istifadesinin
muimkiin olmasi ilb asaslandirmiglar.

D. Azarbaycanda amtee nizanlannin qeydiyyata alinmasi
8mtae Niam Qanununa nozar yetirsak, amtea nizaninin qorunmasi

middati qeydiyyatin tamamlandigi tarixdan deyil, qeydiyyat itin
mtiraciatin edildiyi tarixdan, 10 il middatinda hesablamr. Lakin Azerbaycan
amtea nizani qanunvericiliyinda bu tanzimlanma ilb bagh balica askiklik,
qanunvericilikda amtea nizani miraciatlerinin elan olunmasi va bu tisulla
ihiincti §xslerin fikir va etirazlarma taqdim edilmesi prosedurunun mbvcud
olmamasidir. Qanunverici miiraciatlerin milvafiq icra hakimiyyeti orqam
olan Patent Idarasina taqdim edildiyi zaman, miraciatlerin Patent Idarasi
torefindon ekspertiza noticalarine gbre takbagma dayerlandirilmesi va qarar
verilmesini tanzimlamakle ifinci §axslerin mtiraciatler barasinda fikir va ya
etirazlar ireli sirmesinin qarqisini almidir. 8mtea nizanlarina dair hiiquq
doktrinasinda Azerbaycan amtea nizani hiququnda amtea nizani
mtiraciatlerinin dayerlandirilmesinin yoxlama sistemine gbre idare edildiyi,
mahdud va tam yoxlama kimi iki navdan ibaret olan yoxlama sisteminda
Azerbaycanda qanunvericiliyin tam yoxlama sistemine tistuinluik verdiyinin
aydin oldugundan behs edilir". Qeyd edak ki, bu sistem amtea nizaninin
yeniliyi (ilkinliyini) va bziinemaxsuslugu da daxil olmaqla, bitin
xisusiyyetlerin qeydiyyati iin miraciat edilmi§ amtea nizaninda

10 Unal Tekinalp, Fikri Millkiyet Hukuku. 4. Nar, 350 (2005).
11 Hamdi Yasaman, Marka Hukuku 556 sayli KHK Sarhi. C I, 60 (2004).
12 Yuxarida istinad 9, 17.
13 Yuxanda istinad 7, 490.
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axtarilmasi iizarinda qurulub. Baqqa s6zle, igfiincii §axsler qeydiyyati iigin
milraciat edilmi§ amtea nizanlarmin bazardaki amtea nizanlarla qaridirilma
ehtimali oldugunu Patent Idarasina bildire bilmediyi igfiin, Patent Idarasi
fimumi xiisusiyyetler iizarindon tam yoxlamam heyata keqirir. Bu
yoxlamanin olduqca miirakkab prosesden ibaret oldugunu nazare alsaq, bu
sahade miiasir texnologiya va sistemlarin totbiqinin zeruriliyindon dammaq
olar. Xilsusile, yoxlamanin bu n6viindon istifade eden patent ofislarinin
amtea nizanlarmin tasvirine g6re miqayise aparib, oxparliq olan amtea
nizanlarim ortaya gixaracaq CORE sistemi kimi texnoloji nailiyyetlerden
istifade etmasi qaqilmaz olur.1 4

Yoxlama noticesinda Patent Idarasinin qararindan Apellyasiya *urasina
milraciat milmkiin olsa da, qanunvericiliya asason, bu §uraya milraciatin
subyekti iddiaqi olan amtea nizam qeydiyyati iin milraciat etmi§ §axsdir.
Tam yoxlama sisteminin sabab oldugu noticalarden biri kimi qarardan
Apellyasiya *urasina milraciat edo bilmayan iigiincii §axsler bu marhalado do
emtea nizanlarmin qeydiyyatina mane ola bilmirlar. Qari~dirilma ehtimali
olan amtea nizanlarmin qeydiyyatina mane ola bilmayan §axslerin istifade
edo bilacayi hiiquqi vasite Patent Idarasinin va ya Apellyasiya *urasinin
yekun xarakterli qararindan mahkamedo iddia qaldiraraq hiiquqlarinin
qorunmasini tlab etmakdir. Burada aidiyyati mahkamelor rolunda inzibati-
iqtisadi mahkamelor ixi edir. Buna sabab Patent Idarasinin qararlarinin
inzibati xarakterli olmasindan alava, alaqali hilquq miinasibatlerinin iqtisadi,
ticari tabiatidir.

Fikrimizca, qarar verilmeden 6nce billetenda elan edilmayan bir amtea
nigam her bir halda comiyyetin maraqli §xsler dairesindon uzaq qalir,
belelikle, idaradaxili etiraz mexanizmlerinin igtincil §axslore taninmamasi
emtea nizamnin qorunma miiddatinin iddia sonadinin verildiyi tarixdan
bagladigini tnzimloyan 8mtae Nigam Qanununun 21-ci maddesinin do
qoruma gevresini daraldan amildir. ginki halo qeydiyyata almmami,
iddiagisina qeydiyyat phadatnamasi verilmami§ amtea nizamm iddia
sonadinin verildiyi tarixdan qorumagi seqan qanunvericinin maqsadi amtea
nizam milraciatinin edildiyi tarixdan qeydiyyat tarixine qader onu ilyiincil
§axslerin qanunsuz harakatlerindon qorumaqdir. 8mtea nizam hilququ
miistasna hiiquq olub hami va her kase qargi ireli sirilla bilar. Miiraciat
anindan bela bir haqqin iddiaqiya taninmasi ise maddenin beynolxalq
saziplarin matnlarindon eynile g6tilrillmesindon ireli galir. Beynolxalq
saziplarin matnlarinda, o cimladen Tilrkiya amtea nizam qanunvericiliyinda
tam deyil, mahdud yoxlama sisteminin totbiq olunmasi bela bir

14 J.K. Wu, C.P. Lam, B.M. Mehtre, Y.J. Gao, A. Desai Narasimhalu, Content-Based Retrieval
for Trademark Registration, 3 Multimedia Tools and Applications Kluwer Academic
Publishers 245, 247 (1996).
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tanzimlamanin effektivliyini tamin edir. Azerbaycan amtea nizani
qanunvericiliyinda ise, igfiincii §axsler qeydiyyat iin iddia sonadi verilmi§
amtea nizanlari haqqinda malumath olmadiqlari igfin, qorunacaq manafe do
dar garqivedo mbvcud olacaqdir. Her bir halda qeydiyyat ilyiin milraciat
edilmi§ amtea nizani ile benzer bir nizan artiq istifade edilmaya baglayarsa,
istifadenin amtea nizani haqqina tacaviiz taqkil etdiyi biitiin hallarda bu
madda totbiq olunacaq; ancaq bizim qanaotimiz amtea nizani haqqina
tacaviiziin bela bir formasinin artiq bazarda mbvcud olan amtea nizanlarina
dair haqlara tacaviizdan daha az qargilacagimiz hal oldugu y6niindedir.

II. Azarbaycan amta nizani hiiququnda qaridirilma

ehtimall
A. Omtee nigannn qeyde alinmasindan imtinann mitleq ve
diger esaslan
Imtinanin miltlaq asaslari ela asaslardir ki, qeydiyyati ilyiin milraciat

edilmi§ amtea nizani her hansi iiqiincii §axsin etirazina ehtiyac qalmadan
Patent Idarasi torefindon takbaina yoxlanilaraq qeydiyyatdan imtina igiyin
bu asaslar aqkar edildiyi zaman imtina edilir. 8mtae Nigani Qanununun 5-ci
maddesinda sadalanan qeydiyyatdan imtina iin miltlaq asaslar Patent
Idarasi torefindon takbaina yoxlanilan asaslar olub maddenin sonuncu
bandindaki bond istisna taqkil edir.

8mtae Nigani Qanununda amtea nizaninin qeydiyyatindan imtina iigin
miltlaq asaslardan baqqa diger asaslar 6-ci maddedo sadalanmildir. Sbzii
geden madda kifayet qader farqli bir qoruma dairesi miiyyan edarak,
beynolxalq saziplordo istifade olunan "nisbi asaslar" yerina "diger asaslar"
ifadesindon istifade etmiedir. Diger asaslarin beynolxalq saziplordo sadalanan
nisbi asaslarla miqayisedo sociyyevi cahati bu asaslarin da Patent Idarasi
torefindon iiqiincii §axslerin etiraz va ya §ikayetlerine miivafiq olaraq deyil,
takbaina yoxlamasidir. Bela olan halda, diger asaslar da praktiki baximdan
bir miltlaq asas xiisusiyyeti da~iyir; ancaq onlardan farqli olaraq, diger
asaslarin ttbiqi ile bir amtea nizaninin qeydiyyatina manea t6rade bilmesi
iin amtea nizaninin qeydiyyati iin milraciatdan avval yaranmi va hemin
amtea nizani ilzarinda igfiincii bir §axsa maxsus haqq mbvcud olmalidir.
Baqqa s6zle, miltlaq asaslar amtea nizaninin ozuinmaxsus qurulugundan ireli
galan asaslar oldugu halda, diger asaslar amtea nizani ilzarinda 6ncedon
mbvcud olan bir haqdan qaynaqlanir. Belelikle, 8mtae Nigani Qanunu
qeydiyyata qadarki miliddat iiin igiincti §xsleri etiraz va ya §ikayet
prosedurlarindan uzaq tutdugu kimi, haqli olaraq, "nisbi asaslar" yox, "diger
asaslar" ifadesindon istifade etmiedir. Bununla bela, biz ticari va iqtisadi
fealiyyetin qoruna bilmesi iguin iyunci §xslerin do bu va ya diger §akildo
amtea nizanlarinin qeydiyyata alinmasi igfiyn ilkin va asas yoxlama
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marhalalarinda igtirakinin tmin olunmasinin, billletenlarin sadace
qeydiyyati tasdiq edilmi§ amtea nizanlar iiqiin deyil, ham do qeydiyyat iiqiin
milraciat olunmu§ amtea nizanlar iiqiin hazirlamb negr edilmesinin bir metod
kimi totbiqinin torefdariyiq.

B. Qaridinlma ehtimalinin mitleq ve diger imtina asaslan arasin-
da yeri
Qariedirilma ehtimali bir amtea nizani ile eyni va ya ayird edile bilmayacak

qader benzer amtea nizanlarmin eyni va ya benzer mal va ya xidmatlerdo
istifadesi zamam ortaya gixir. 8gar qariqdirilan amtea nizanlarindan biri
ziina xas xiisusiyyetlerden birine, diger amtea nizanlardan ayird ediciliya

sahib deyilse, yaxud ayird edicilik zaif saviyyededirsa, demali qariedirilma
ehtimali mbvcuddur. 8mtea nizani ilyiin balica cahat onun ayird ediciliyi
olmalidir, hatta mahkamelor amtea nizanlarinin taninmiligini yoxlayarkan
bu taninmiligin onun ayird ediciliyi ile no daracade alaqali oldugunu da
nazare alirlar.15 Azerbaycan amtea nizani hiiquq doktrinasinda bu masalaya
mfinasibat amtea nizammnn orijinalhigmmi olmamast ile alaqalandirilmi§ va
orijinalliq ifadesinin 8mtae Nigani Qanununda istifade olunmamasina
baxmayaraq, 8mtae Nigani Qanunu iin bir amtea nizaninda axtarilan
balica xiisusiyyet oldugu y6niindedir. Orijinalliq mal va ya xidmatleri
fardiloydirmak qabiliyyetidir.16

Tirk Yeni Senaye Milkiyyeti Qanununun miltlaq imtina asaslarim
tanzimloyan 5-ci maddesinin eyni va ya eyni nav mal va ya xidmatlerla
alaqadar olaraq qeydiyyata almmi va ya daha avvalcoden qeydiyyat iigin
milraciat edili§ amtea nizani ile eyni va ya ayird edile bilmayacak qader
benzer amtea nizanlarin qeydiyyata alma bilmayacayindon behs eden 5/q
bandi Azerbaycan 8mtae Niganm Qanunundaki mitlaq imtina asaslari
arasinda tanzimlanmami§, qarngdirilma ehtimalinin bu n6viine diger imtina
asaslari arasinda, 6-ci maddenin "a" bandinda yer verilmiedir. Bu ehtimalin
yoxlanilmasi da aydin oldugu iizra, Patent Idarasina aiddir.

Yuxarida araqdirdigimiz maddelerden va miiqayisali hilquqdan da aydin
oldugu qader Azerbaycan amtea nizani hilququnda igfincti §axsler onlarm
amtea nizanlari ile eyni va ya ayird edile bilmayacak qader benzer amtea
nizanlarmmn eyni va ya benzer mal va ya xidmatlerda, yoni reqib oldugu
sahalardo qeydiyyatmmn istenildiyi hallarda, bu iddialar billletenda elan
olunmadigi igfin xaberdar ola va qeydiyyata angal ola bilmazler. Xiisusile
qeyd etmayi lazim bilirik ki, bu etirazlarin qeydiyyat iin milraciat
marhalasinda hiiququ pozulma tahliikesi qarismnda qalan amtea nizaninin

15 Mathias Strasser, The Rational Basis of Trademark Protection Revisited: Putting the Dilution
Doctrine into Context, Fordham Intell. Prop. Media & Ent. L.J, 408-409, (2006).
16 Yuxanda istinad 7, 480.
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gergak sahibi bela milraciatdan her hansi bir yolla xaberdar olsa bela, sadace
inzibati icraat qaydasinda miiraciati yox, ham do miiraciatin yekunu olaraq
verilan qarari milbahisolandire bilar. Bela etiraz va §ikayetler ya mahkame
qaydasinda, ya da inzibati icraatin itmumi qaydalari garqivasinda Apellyasiya
*urasina milraciatle heyata keqirilmalidir. Bela bir tanzimlame qaydasi ise,
sizsiiz, amtea nizani haqqina tacaviiz eden va qaridirilma ehtimali yaradan
eyni va ya ayid edile bilmayacak qader benzer amtea nizanlarinin asanliqla
qeydiyyata alinmasina yol aqir. Eyni hallar etiraz va ya §ikayet prosedurunu
izlayan amtea nizaninin gergak sahibi torefindon inzibati prosessual hiiququn
qaydalarina miivafiq §akilda miivaqqati miidafia todbiri istenilmediyi
hallarda hamqinin haqsiz reqabat yarada bilar.

Tilrk Yeni Senaye Miilkiyyeti Qanununun nisbi imtina asaslarin
tanzimlyan 6-ci maddesinin 1-ci maddesinda, habela 7-ci maddesinin 2/a
bandinda haqqinda behs edilan "xalq torefindon alaqalandirilma ehtimali"
ifadesi (baqqa amtea nizanlari ile qariedirilmasa da, onlar arasinda bir §irket
va ya xidmat saviyyesinda alaqanin mbvcud olmasi zannine qapilma)
Azerbaycan 8mtae Nigani Qanununda istifade olunmamidir. Buna
baxmayaraq, fikrimizca, qeydiyyat iin iddialarin yoxlanilmasi va ya
qeydiyyatdan sonra iigunci §xslerin etirazlarinin Patent Idarasi va ya
mahkamedo nazarden keqirilmesi zamani amtea nizaninin qariedirilma
ehtimali va dolayi olaraq, haqsiz reqabat yaradib yaratmadigini miiyyan
ederkan xalq torefindon qaridirilma ehtimali 8mtae Nigani Qanununun 25-
ci maddesina asason, miltlaq diqqata alinmali va bela ehtimal varsa,
qeydiyyat engellanmali, bu miimkiin deyilse, qeyde alinmi amte nizaninin
qeydiyyati milvafiq salahiyyetli orqanin va yaxud mahkamanin qarari ile
etibarsiz hesab olunmalidir.

C. Qaridinlma ehtimalinin yoxlanlmasinin techibi aspektleri
8mtae Nigani Qanununda qaridirilma ehtimalindan qeydiyyatdan imtina

asaslari arasinda dolayi olaraq behs edilso do, bu Qanunun 25-ci maddesinda
qaridirilma ehtimali ifadesindon istifade olunmupdur. Maddenin 2-ci
bandina asason, Qeydiyyata alinmi amtea nizaninin sahibi raziligi olmadan
ona maxsus amtea nizaninin ahata etdiyi amtae va ya xidmatlerl eyni,
yaxud onlara oxpar amtae va ya xidmatler iigiin eyni va ya
oxpar amtea nizanindan (igaraden) iigfincti §axsin ticaratda istifade etmasinin
qarqisini almaqda miistasna hiiquqa malikdir (agar
bela istifade noticesinda amtae va ya xidmatlerin qaridirlma ehtimali
yaranirsa). Qaridirilma ehtimalinin tabiati etibarile ortaya gixdiginin
prezumpsiya edildiyi an - qeydiyyata alinmi amtea nizani ile eyni amtea
nizaninin eyni mal va ya xidmatlerdo istifade olunmasi hali 8mtae Nigani
Qanununda agiq §akildo tasbit edilmiedir. Yani TRIPs Saziginin 16-ci
maddesindaki - eyni mal va ya xidmatler iin eyni igaranin istifade
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olunmasinin qaridirilma ehtimalinin yaratdigi prezumpsiyasna oldugu
kimi 8mtae Nigani Qanununun 25. maddesinda yer verilmiedir.

Bununla bela, 8mtae Nigani Qanununda qaridirilma ehtimalinin
yoxlanilmasi zamani kimler torefindon amtea nizanlarinin qariedirilmasina
diqqat edilmali oldugu, bitiln xalqin, yoxsa comiyyetin maraqli §xsler
dairesinin fikrinin asas gattirillocayi masalasi tasbit edilmamiedir. Bela

oldugu halda, qeydiyyatdan kegmi§ amtea nizaninin sahibine taqdim olunan
qoruma dairesinin uc n6qtalarini mileyyanleydirmak iigiin praktikaya,
xiisusile mahkame qararlarina nazar yetirmak talbb olunur.

Birinci instansiya mahkame qararlarinin birinin m6vzusu olmu§ bir
miibahiseda, iddiaqi qisminda gixi§ eden sement bazarinda taninan va
qeydiyyatdan keqmi§ "AZBENTONIT" amtea nizaninin sahibi "Garant Inqaat
Senaye" Ltd cavabdeh "Lagn-1" miissisasi torefindon istehsal olunan va
yenice qeydiyyatdan keqmi§ "AZBETON" amtea nizanli sementlerin 8mtae
Nigani Qanununun 25-ci maddesine uygun olaraq, satiinin engellanmasini
va amtea nizaninin etibarsiz elan edilmesini mahkamoden istamiedir.
Cavabdeh §irketin sement kisolarinin iizarindaki tasvirlorin oxpar olmadigini
va "AZBETON" amtae nizaninin Patent Idarasi torefindon qeydiyyatdan
kegmi§ amtea nizani oldugunu bildirmesina baxmayaraq, Azad Istehlakqilar
Birliyinin mosalaya miinasibatine uygun §akilda yekun qarar veran 1 sayli
Baki Inzibati-Iqtisad Mahkamasi "AZBETON" amtea nizanli sement
kisolarinin iizarindaki yazi tipinin va rangin "AZBENTONIT" amtea
nizanindaki ile eyni oldugunu va bu oxparliq ucbatindan istehlakqilarin amtea
nizanlarini qariqdiracaqlari noticesine galmiedir. Qaridirilma ehtimalinin
yoxlanilmasi Azad Istehlakqilar Birliyinin sement kisolarinin migtarilari va
istehlakqilari arasinda heyata keqirdiyi sorgu ile heyata keqirilmi§ va
istehlakqilarin aksariyyeti bu qariedirilmanin sement kisolarinin rangi va
dizaynindan qaynaqlandigini bildiribler. Bundan alava, iddiaqi toref
"AZBETON" amtea nizaninin 18.03.2016 tarixli qeydiyyat phadatnamasinda
sadace 19-cu mal va xidmot sinfinda sement mallari igfiin qeydiyyatin
tanindigini bildirorak, amtea nizaninin no ranginin, no do qorunan iinsiirlorin
ayrica miayyan olundugunu, buna g6re do bu amtea nizaninin
"AZBENTONIT" amtea nizaninin ranglarinda dizayni va paketlanmasinin, o
cimladen istifadesinin amtea nizanina tacaviiz taqkil etdiyi, dolayi olaraq
haqsiz reqabat do yaratdigini ireli siirmiiediir. 1 sayli Baki Inzibati-Iqtisad
Mahkamasinin yekun qarari da bu istiqamatda olub cavabdeh torefin
"AZBETON" amtea nizanli sement kisolarinin her hansi bazarda satiqini
qadagan etmi§ va dizaynin dayiedirilmesi igfiin xaberdarliq etmiedir.
Fikrimizca, amtea nizanlari arasinda vizual qaridirilma sadace dizayn va
ranglardo deyil, eyni zamanda amtea nizaninin adinda va bu adin yazi
tipindon qaynaqlanan bir qaridirilma oldugu igfiin va daha avvalki tarixda
qeydiyyatdan keqmi§ "AZBENTONIT" amtea nizani bazarda mileyyan bir
taninmiliq saviyyesine gatdigina g6re qariqdirilma ehtimali daha yiiksak

203

Buraxilly 3:2



Mqli-mllkiyyet hiiququ

hadda gatdigi tigiin, habela sement istehlakgisi olan miigtari qrupunun sement
alanda diqqat yetirdiklerinin amtea nianmnin keyfiyyetinin onun adi ile
alaqalandirdikleri igfiin amtea nizanlarma eyni mosafade olduqlarim nazare
alsaq, mahkamanin qarari diizgiin olmupdur. 8mtea nianmnin qeydiyyat
§ahadatnamasindaki malumatlar, rang va amtea nianmnin adindaki alave
elementlerin qoruma garqivasina alinmamasi da cavabdehin amtea nizanin
zaif amtea nizam oldugunu va asanliqla haqsiz reqabat yarada bilacayini
gasterir. Qeydiyyat phadatnamasinda sadace adi qorunan bir amtea nizam
istenilan dizaym seqarak amtea nizanindan istifade edo bilmaz; ancaq albatta
ki, amtea nizamnin adi va rangli dizaym ile birlikda qeydiyyata almaraq
qorundugu hallar istisna taqkil edir.

"AZBENTONIT" amtea nizam ile alaqadar mahkame miibahisolarine dair
ortaya gixan bag1ica problem bu miibahisedo her iki amtea nizamnin

qeydiyyata almmi amtea nizam olmasidir. ginki qeydiyyata alnmi§ bir
amtea nizamnin qaridirilma ehtimali yaratmasi, baqqa bir amtea nizam
haqqma tacaviiz etmasi qabul edile bilmaz. Xiisusile do, yuxarida qeyd
etdiyimiz kimi, igqiincii §axsler qeydiyyat prosedurlarindan kanarda
qaldiqlari iiqiin, Patent Idarasinin nazarindon qagan va qeydiyyata alnan
amtea nizanlarmin etibarsiz elan edilmesinda ciddi problembr ortaya gixa
bilar. Tirk amtea nizaninda Ali Mahkame qararlari ile artiq bir presedent
formalaqdirmi g6riip g6ra, qanuni qeydiyyata almmi amtea nizam baqqa
amtea nizam haqqma tacaviiz etmaz, buna g6re etibarsiz elan oluna bilmaz.1 7

Ona g6re do, qeydiyyatli amtea nizamm milbahisolandire bilmak iigiin onun
qeydiyyatina zidd §akildo istifade olundugunu siibut etmak garakdir.

Sement senayesinda mahkame miibahisasina m6vzu olmasa da,
comiyyetle, xiisusile mediada Azad Istehlakqilar Birliyi torefindon
mibahisolandirilan amtea nizanlari mbvcuddur. Sement senayesinda
Azerbaycanda artiq miiyyan bir taninmiliq saviyyesine gatmi
"GARADAGH" amtea nizam ile qariedirilma ehtimali yaradan
"ARADAGH" va "GARLIDAGH" amtea nizanli sement kisolari bazara
yayilmi va bu sui-istifade mediada tanqid edilmiedir. Qaridirilma ehtimali
olan va haqsiz yarar yaradacaq oxpar amtea nizanlarma sement bazarmin
diger maqhur amtae nizam "M8TAN8T A"-ya benzer olan "M8HAR8TLI
AB" va "M8TAN8TLI AB" nilmunalari verile bilar. Azad Istehlakqilar
Birliyinin harakate kegmasi ile bazardan gixarilan "M8HAR8TLI AB" amtea
nizanindaki asas finsfirii ifade eden siziin manasi aydin oldugu kimi,
"M8TAN8T A" amtea nizanindakindan farqlidir. Bununla bela, amtea
nizanlari arasinda vizual va fonetik seslanma benzerliyi va sement kisolarinin
iizarindaki dizayn, ranglar, yazi tipi, formasi emtea nizanlari arasinda
qaridirilma ehtimali oldugunu g6storan faktorlardir. Bundan alava,

17 Yargitay 11. Hukuk Dairesi, E.1990/2999, K.1991/4754, T.23.09.1991, Kazanci IJtihat Bilgi
Bankasi.
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fikrimizca, amtea nizanlarinin eyni n6vdan olan mallar igfiin istifade
olunmasi da vizual va seslanmadaki oxparliqla birlikda qaridirilma yaradan
amillardandir. Yuxaridaki nilmundalrdaki sement kisolarinin alicilari daha
gox aldigi mahsulun keyfiyyetine diqqat yetiron ustalar va ingaat
miihandislari olmalarina baxmayaraq, onlar bu iki mahsul arasinda seqim
ederkan, farqli amma oxpar mahsullar olaraq deyil, eyni §irketin "AB"
sinfindon mahsulu olaraq qabul edib "M8HAR8TLI AB" sementini seqe
bilarlar. 8lbatta, "M8TAN8T A" amtea nizaninin 6lka daxilindaki
taninmiligi da qaridirilma ehtimalinin yiiksak olmasina tasir g6sterir.

Baki Apellyasiya Mahkamasinda g6rillmip yeni tarixli miibahisolarden
birinda iddiaqi "189 Taksi Xidmoti" MMC, cavabdeh Patent Idarasine qargi
iigunci §xs "Call Center" MMC leyhina verilmi§ Baki Inzibati-Iqtisad
Mahkamasinin qararindan apellyasiya §ikayeti vermiedir.18 Bu mahkame
miibahisasinda qeydiyyata alinmi "189 Taksi Xidmoti" amtea nizanina qarqi
"Call Center" §irket torefindon Patent Idarasinin Apellyasiya *urasina
avvalco etiraz edilmi§, etirazin noticesinda *uranin 11.11.2015 tarixli qarari ile
amtea nizaninin qeydiyyati etibarsiz elan edilmi§, etibarsiz elan olunma
haqqinda qarari 1 sayli Baki Inzibati-Iqtisad Mahkamasinda
miibahisolandiron taksi xidmati §irketi miibahisoni yena uduzmupdur. Yerli
mahkame "Call Center" torefindon 2009-cu il tarixindon bari istifadenin
amtea nizaninin taninmi olmasi noticesine gala bilmak igiqin yetarli hesab
etmi§ va qeydiyyati etibarsiz elan etmiedir.

Apellyasiya Mahkamasina taqdim olunan siibutlarda iddiaqi toref "Call
Center" §irketinin iddiagnin qeydiyyata alinmi amtea nizanindaki qrafik
iaranin eynisini taksi xidmatinda yox, taksi xidmati g6storan §irketler iigin
gagri markazi xidmati igiin istifade olunduunu bildirmi§ va ham do §irket adi
olan amtea nizanindaki s6zlerin baqqasi torefindon amtea nizani olaraq
istifade edile bilmayacayini ireli sirmiedfir. Iddiaqiya gara, miibahisaya
iuigunci §xs kimi daxil olan "Call Center" MMC-nin istifade etdiyi tasvirlor
sabit olmayib davamli dayigmi§, ona g6re do amtea nizanlari arasinda
qaridirilma ehtimali yaradan her hansi benzerlik yoxdur. Bundan alava,
iddiaqi iigfincti §axsin reklam jurnallarinda amtea nizanini istifade etmasinin
sadace 189 n6mrali telefona zong edarak taksi gagirmaga teeviqdan ibaret
oldugu, baqqa bir istifadenin mbvcud olmadigini bildirmi§ va qeydiyyat
§ahadatnamasinda oz amtea nizaninin aded hissasinin s6zlerla birlikda
qorundugunu mahkamanin nezerine gatdirmidir.

Apellyasiya Mahkamasinin miibahisaya miinasibatine g6ra, diqqata
alinmali asas maqamlardan biri Azerbaycan Respublikasi Rabite va Yilksak
Texnologiyalar Nazirliyi ile "Call Center" MMC arasinda baglanan "N6mra

18 Baki Apellyasiya Mahkamasinin 24 Oktyabr 2016-c il tarixli 2-1(103)-2315/2016 sayli qarari,
http://bakuappealcourt.gov.az/uploads/images/document/Ng_2-1(103)-2315-
2016_08e865d5992d58b2a9bf46d03149bacO.pdf/ (son girip tarixi 6 Dekabr 2016).
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qaynaqlarmin ayrilmasi va istifadesi" haqqmda 25.12.2009 tarixli miiqavileye
asason, miibahisedo igfiincii §axs olan "Call Center" MMC-ye 189 telefon
n6mrasi ayrilmidir. Mahkamanin qararinda adi verilan 4 reklam jurnalinda
"Taksi Sifarigi Xidmoti 189" kimi hemin iliqinci §axsin xidmati reklam
edilmiedir ki, Mahkame bu reklaml amtea nizamnm istifadeosi figin yetarli
qabul etmiedir. Qararda hamqinin iiqiincti §axsin qeydiyyata almmayan
amtea nizaninda onun ham "taksi sifarigi", ham do "taksi xidmati"
gasterdiyinin aykar oldugu xatirlanmi, lakin bu ifadolarin amtea nizanindan
miistaqil olaraq qorumaya sahib olmadigi da qeyd edilmiedir. Mahkamaya
g6ra, 2009-cu ilden bari istifade olunan "189" adedi artiq ayird edici elemento
gevrilmiedir. Mahkame igfiin asas iki kriteriya bu miibahisedo ayird edici
elementin "189" adedi oldugu va onun davamli istifadesi olmupdur.

Yekun olaraq, Apellyasiya Mahkamasi iddiagnin amtea nianmnin Nitsa
Sazigine uygun olaraq 39-cu xidmat sinfind 1 9 qeydiyyata almacagi halda,
"Call Center" MMC-nin qeydiyyata alinmami, ancaq istifade olunmu§ amtea
nizam ile eyni va yaxud benzer xidmat sinfinda istifade olunan eyni amtea
nizam olacagi va qaridirilma ehtimali yaranacagi ile asaslandiraraq, 1 sayli
Baki Inzibati-Iqtisad Mahkamasinin qararim dayiedirmeden saxlamidir.

Bizim yanagmamiz, tak bir adedden ibaret amtea nizanlarmin
qeydiyyatinda gatinliklerin yaranmasma baxmayaraq, bu miibahisedo taksi
sifarigi xidmati ilyiin "Call Center" MMC-nin adma qeydiyyata almmi
telefon n6mrasinin reklam jurnallarinda marketinqinin aparilmasi
noticesinda heqiqaten do, comiyyet ilyiin mileyyan saviyyedo taninan amtea
nizamna gevrildiyi igfin, iddiagnin amtea nizani olaraq "189 Taksi Sifarigi
Xidmati"-nin qeydiyyata almmasi xalq arasinda qaridirilmaya va iddiagnin
haqsiz reqabat noticesinda haqsiz galir olda etmasi ile noticalanacayi

istiqamatindedir.
Haqqmda behs etmak istadiyimiz va bazarda qaridirilma ehtimali

yaradan diger bir hal qipsi istehsalmda yeni sayila bilacak Azerbaycan amtea
nigam "LISS" va taninmi amtea nizam olan "LAY'S" nilmunesinda g6sterile
bilar. Mediada daha gox ilizarinda durulmu§ bu masale aslinda, mahsullarin
paketlerinin ilizarindaki tasvirlarin ayird edilmayacak qader oxpar olmasinda
camlogib. "LISS" amtae nizam Azerbaycanda "Arzuna" MMC torefindon
bazara taqdim olunan qipsi markasi, qariqdirilan asas amtea nizam olan
"LAY'S" ise 1965-ci ilden bari PepsiCo-nun sahiblik etdiyi Frito-Lay §irketinin
diinyada maqhur, taninmi amtea nizanidir. Mediada ireli gakilan asas
benzerlikler paket ilizarindaki amtea nizan admin qirmizi romb igerisinda
yazilmasi, "L" harfinin yazi stili va amtea nizanlari arasinda fonetik seslanma

19 Nitsa Saziginin 39-cu xidmat sinfinin orijinal matni igfin baxin,

39? pagingion-no&lang-en _modfg=11 ntes=show &basic numbers=show,
(son girip tarixi 6 Dekabr 2016).
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oxpariginin olmasidir. Maqalada xiisusile vurgulanan maqamlardan biri bu
mahsullarin alici qrupudur.

Fikrimizca do, burada diqqatimizi gakmali olan asas xisusiyyet bu amtea
nizaninin istifade olundugu mahsullarin alicilarmin geni§ kiitlesinin
ugaqlardan ibaret oldugu, ugaqlarin bu iki amtea nizanini no doracedo
qariqdirdigidir. Bu nilmunada, amtea nizani haqqma tacaviiziin an geni§
yayilmi formalarindan biri olan benzer paketlema, farqli s6zlerin istifade
olunmasi ile birlikda oxpar dizayn va paketlerden istifade mbvcuddur.
Haqqmda mahkame milbahisasi ireli silrillmayan bu amtea nizanindan
istifade amtea nizani haqqma tacaviizle birlikda haqsiz reqabat yaradaraq
ilmumilikda ticari va iqtisadi fealiyyeta ziyan vurur.

Natica
Azerbaycan Respublikasinda amtea nizanlarini tanzimlyan yegana qanun

olan 8mtae Niam Qanunu bu giiniln iqtisadi veziyyeti va terminlarin verdiyi
mona n6qteyi-nazarindon farqli anlagila bilacak "amtea nizani" (trademark)
terminindon istifadeni uygun g6rmiiediir. Xidmot nizanlarinin da amtea
nizani olaraq qabul edildiyini nazare alsaq, qarigiqigin ortaya gixmamasi
igfiin "amtea nizani" yerina "nizan" termini, bizim fikrimize g6ra, daha
maqsadouygun olacaq.

8mtae Niam Qanunda igfiincii §axslerin etiraz prosedurlarindan uzaq
tutulmasi qaridirilma ehtimali yarada bilacak amtea nizanlarinin asanliqla
qeydiyyata almmasina gatirib gixaran amillarden biridir. Yalniz qeydiyyat

figfin edilan mfiraciatdan xaberdar olan figfinci §axsler inzibati icraatin
timumi qaydalari garqivasinda va ya mahkame yolu ile haqlarin talab edo
bilarlr.

Azerbaycan amtea nizani qanunvericiliyinda qaridirilma ehtimali
milraciatdan imtinanin diger asaslari arasinda tanzimlanmiedir. Baqqa s6zle,
qaridirilma ehtimali Patent Idarasi torefindon 8mtae Niani Qanununun 6-
ci maddesina miivafiq olaraq, takbagma yoxlanilan elementdir. Qaridirilma
ehtimalinin yoxlanilmasinda fikri asas alnan tak qurum Patent Idarasi va
onun daxilindaki ekspertiza 6balaridir. Qaridirilma ehtimalinin nazarden
keqirilmesi zamam mahkame qararlarindaki fimumi amtea nizanindaki
s6zlerin eyni va ya ayird edilmayacak qader benzerliyindon alava, paketlerin
dizaym, formasi va mahsullarin istiqamatlandiyi istehlakgi qrupu torefindon
no doracedo qaridirilma ehtimalinin yaranacagidir. Qanun matninda agiq
§akilda "xalq" va ya "camiyyetin maraqli §xsler dairesi" ifadolarine yer
verilmese do, mahkame qararlarma baxdigimiz zaman, kriteriya olaraq
comiyyetin maraqli §xsler dairesinin qabul edildiyinin §ahidi oluruq. Yani
qismi bir qaridirilma da qaridirilma ehtimalinin var oldugunu tasbit etmak
iiqiin kifayetdir. Umumi olaraq, Azerbaycan amtea nizani hiiquq doktrinasi
va mahkame qararlarinda dayerlandirma igfin asas alnan xilsusiyyetler
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Gillnaz Salmanova*

"Tanrinin igi" iflas prosesinda

Annotasiya
Anderraytinq, Birladma va Qoulma kimi faaliyyatlari asas istiqamati olan investisiya

banktlii vasitagilik xidmati ila nainki banktliq sektorunda, btiflnlikda diinya
iqtisadiyyatinda spesifik yer tutur. Maqalada investisiya banklartnin iflas prosesi va iflasna
aparan sabablar aragdirilmidir. Bununla bagh ex-post va ex-ante halnda iflas normalari

iin miayyanlagdirilmali olan asas amillar agrqlanmigdir. 2007-2008-ci illarin qlobal
maliyya bahrannda investisiya banklartnin oynadii rol, "bata bilmayacak qadar bbyik"

konsepti, divlatin bu banklarn iflasinda va qurtarilmasinda yeri va sabablari diskussiya

edilmigdir. Sonda isa, bahrandan grxartlan darslar, Dodd-Frank Uoll Strit Reformu va

Istehlakgzlarn Hiiquqlartnin Qorunmasi Qanunu va Volcker Rule-dan dogan naticalar

analiz edilmigdir.

Abstract
Investment banking that includes traditional activities such as underwriting and Mergers
& Acquisitions, with its intermediary function, is a pinnacle not only in banking system,
also in global economy. The bankruptcy process of investment banking and related reasons
were researched. The legalfactors that should be determined for bankruptcy standards were
clarified. Moreover, the role of investment banks in 2007-2008 global financial crisis, "too
big to fail" concept, the position of government during the process of bank bankruptcy and
bank bailouts were discussed. Finally, lessons from financial crisis, the Dodd-Frank Wall
Street Reform and Consumer Protection Act and implications of Volcker Rule have been
analysed.
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Giri§
nvestisiya banklari 6z fealiyyet istiqamatinda istiqrazlarin algi-satqisi ile

yanagi, 6z biznesini yaratmaq istayan §axslere yatirimlar edir va bu sahade

maslahatler verir, texniki yardimlar g6sterir, §irketlerin birlagmasini,
6zallaydirilmesini va yenidan qurulmasini heyata keqirir, bununla bagh

takliflarini verir, maliyya ehtiyaclarini 6damak maqsadile sahmlerin algi-

* Baki Dbvlat Universiteti, Hiiquq fakiltasi, 3-ci kurs, 1436-ci qrup talabasi.
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satqisinda vasitagi rolunu oynayir va razilaydirilmi qiymate satilacagma
zamanet verir. Hamqinin, §irketlerin maliyya planlari, daxili strukturu va
diger mosalalarlo bagh milsahibatliq xidmotleri g6sterir. Mahz bu sabablerlo
bagh olaraq, investisiya banklari 6z sektorunda daim diqqat markazinda
olurlar.

Investisiya banklarmin sameraliliyinin diizgiin olaraq

qiymatlandirilmesina olan chtiyac miixtolif sabablerlo izah edilir. Birincisi,
investisiya banklari §irketler, h6kiimat va investorlar iiqiin agiq va ya 6zal
maliyya amaliyyatlari heyata keqirdiklerine g6re bir gox torefdaga sahibdirlor.
Fealiyyet sameraliliyinin qeyri-deqiq qiymatlandirilmesi performans
analizlerinin obyektivliyini sual altina sala bilar va dolayi yolla da maliyya

gatinliklerini art-basdir etmakle, biittin torefdaylar figin manfi noticolare

gatirib gixara bilar. Ikincisi, investisiya bankqiligi an universallaqan
sahalarden biridir: miixtolif 61kelarden investisiya banklari biitiin 61kedaki
miitarilari qazanmaq ugrunda bir-birlori ile reqabato aparir. Bu sabable,
investisiya banklarmin sameraliliyi qiymatlandirilarkan milli bankinq
bazarma fokuslanmaq avezine masalaya iimumdiInya perkpektivindon
yanagmaq lazimdir. Ustolik, bu bankqiliq risk daqima (risk-taking) va risk
transferi (risk-transferring) xidmotlerine asaslanan qarigiq bir biznesdir. Buna
g6ra, risklerin diizgiin qiymatlandirilmesi bu banklarin sameraliliyinin
mileyyanleydirilmesinda vacib rol oynayir. Son olaraq, investisiya bankqiligi
galire asaslandirilmi bir biznesdir. Xerclarin idare edilmesi her zaman insan
resurslarmin hakimiyyeti altindadir va IT, qlobal infrastruktur, mahsul
platformalarma qoyulan investisiyalardan tasirlanmiedir. Bununla da, xercler
va galirlr arasindaki miinasibatlerden dogan problemlrl giindame galir ki,
bank aspektindon baxdiqda onlarin xorc bazasin zaman iqerisinda galir
yaratma potensiali ile uygunlaya bilacayi garilliir.

Umumi qarqivedon nazar yetirdikda, banklar protsiklik davrania meyilli
olurlar. Bela ki, iqtisadiyyatin yaxqi giinlarinda olmali oldugundan daha gox
riska gedirlr, mosalan, bu, agagi standartlarla haddindon artiq kredit
verilmesi ile ba§ verir. Pis vaxtlarda ise, onlar qati dayigikliklere gedorak,
kredit vermayi maksimum azaldirlar: bunu bitiln banklar eyni zamanda
etdiyinda bahran daha da darinlyir. Iflas prosesinin mahiyyetindon,
banklarin bundan no daracade tasirlanib-tasirlanmadiyindon va ya kapitala
ehtiyacinin olub-olmamasindan asili olmayaraq, onlar bahran arefesinda
kredit standartlarin daraldaraq, ekspansiya halinda ise bu standartlari

genielandirirlar.
Buna baxmayaraq, 2007-ci ilda AB*-da ba§ veran iqtisadi bahranin an agir

fasadlarindan biri do an bayiik investisiya banklarmin miiflislogmasi va iflasi
oldu. 2008-ci ilin 15 sentyabrinda an bayiik investisiya banklarindan biri olan
Lehman Brothers oz hissalarini Barclays-a satmi, mahkame ise Iflas
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Macallasinin 11-ci Faslinin mfiddealarina asaslanilaraq iflasi resmileymiedir.1

AB*-in 5-ci an baytik investisiya banki olan Bear Stearns-in ipoteka taminath
istiqrazlari onun g6kiiptinfi gatirdikdan sonra JP Morgan Chase investisiya
banki torefindon sahm baina 10 dollara qader endirilmi§ bir qiymatle satin
almir, 30 milyard dollara qader azalmi servati Federal Ehtiyat Sistemi
torefindon iflasdan qurtarilir.2 Merrill Lynch ise Amerika Bankinin tarkibine
qatilmildir. Bunun davaminda Morgan Stanley va Goldman Sach da
mfiflisloprok investisiya bankqiligi fealiyyetini dayandirmi, hissalari
satilaraq bank holdinq §irketi kimi fealiyyete baglamidir. Ba§ veran hadisoler
Uoll Stritin dayaqlarin bir nega ay igerisinda alt-fist etmiedi.

Bu milddat arzinda AB* investisiya banklarin iflasdan qurtulmaq igqiin
gasterdiyi yardimlarla yanagi, iqtisadi bahrandan dogan noticolari aradan
qaldirmaq, agiq §akilda 6ziinfi biruza veran sahvlori diizaltmak maqsadile
qanunvericilikda do dayigikliklere gedir. 2013-ci ilin dekabrinda 5 federeal
agentliyin - Federal Rezerv Bankinin, Federal Depozitlerin Sigortalanmasi
Korporasiyasil, Birja va Qiymatli Kagizlar fizra Komissiya4, Valyuta
Yoxlanmasi Idarasi5, 8mtae Fyuqerslerinin Ticaret Komissiyasi6 kollegiyalari

torefindon, hamqinin Federal Ehtiyat Sisteminin kegmi§ sadri Paul Volcker-in
adi ile "Volcker Qanunu" kimi taninan Dodd-Frank Uoll Strit Reformu va
Istehlakqilarin Hiiquqlarinin Qorunmasi Qanununun7 619-cu maddesi
fizarinda son dayigiklikler edilir. Bu qanunda ireli stiriiln asas motiv
bankqiliq fealiyyeti ile investisiya bankqiligi fealiyyetinin bir-birindon
ayrilmasindan ibaratdir. Taklif edilan asas qadagalar ise bunlardir: birbaga va
ya dolayli yollarla kapital olda etmak, partnyorluq va qanunun yol verdiyi
hallar istisna olmaqla diger millkiyyet maraqlari va ya gizli sermaya
sponsorlugu, hamqinin investisiya va ya 6zal sermaya ile 6zalleydirma,
sponsorluq, maslahat verma va menecmentlik kimi vasitagilik xidmotlerinin
heyata keqirilmesi.

1 Kenneth Ayotte & David A. Skeel, Jr., Bankruptcy or Bailouts?, 35 The Journal of Corporation
Law, 469, 481 (2010).
2 The Financial Crisis of 2008: Year In Review 2008 (2009),
htlas/t (son baxi Sent 15,
2016).
3ingilisca: Federal Deposit Insurance Corporation (FDIC).
4 ingiliSca: Securities and Exchange Commission (SEC).
5ingilisca: Office of the Comptroller of the Currency (OCC).
6 ingiliSca: The Commodity Futures Trading Commission.
7 ingilisca: Dodd-Frank Wall Street Reform and Consumer Protection Act.
8 A Closer Look the Dodd-Frank Wall Street Reform and Consumer Protection Act. The
Volcker Rule Proposal: Regulator Propose Restrictions on "Covered Funds" (2011), 2,

hsttp :/ww_3,pwucomAs/en f inacl senices/reglasory-
servces ubicaions1asets'c~ser~okw~ckr~cvere~fu ds df(son baxig Sent 15, 2016).
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I. investisiya bankgihgi nadir? Onanavi bankgihq?
Investisiya bankqiligi modern diinya iqtisadiyyatinda maliyya sektorunun

asas hissasini taqkil eden, olduqca galirli olmasina baxmayaraq bayiik riskler
tb1b eden bir magguliyyetdir. 1933-ci i1da "bank aktivlarindon daha samerali
istifade va tahliiksizliyi tamin etmak, banklararasi miinasibatleri
tanzimlamak, spekulyativ amaliyyatlar zamam yeyintinin qarqisini almaq va
diger masalalari tanzimlamak maqsadile" AB*-da qiivveye minen Glass-
Steagall Akti i1 kommersiya va investisiya banklari bir-birindon ayrilaraq
miistaqil fealiyyet g6starmaya bagladilar:9 artiq her bir bankin g6sterdiyi
xidmat n6vlari qanunvericilikle mileyyanleydirilmiedi va investisiya
bankqiligi i1 maggul olan bank kommersiya bankqiligi sferasina daxil olan
her hansi bir fealiyyetle maggul ola bilmazdi va ya aksina. Lakin, elmi
araqdirmalar onu gasterdi ki, bankgligin kombinasiyasi va anderraytinq
1930-cu illori ahata eden Bayiik Bahranda bankinq problemlarine sabab
olmamidir. 1990-ci illardo mahdud fealiyyet dairesinin bu sahade olan
problemlarin hallinda effektiv olmamasi, texnologiyanin inkigafi ile bir
§irketdan olda edilan malumatlarin bir baqqasina faydah ola bilmesi iigfin
siliratla 6tirillmesi bu Aktin semarasizliyinin bariz nilmunesi idi.10 Bu
sabablerle, 1999-cu i1da GrammLeach-Bliley Aktinin qabul olunmasi i1 Glass-
Steagall Aktinin qilvvaden diigmiip hesab edildi va artiq banklar eyni anda
ham kommersiya, ham do investisiya fealiyyeti i1 maggul ola bilardilar.
Qanun bankqiliq, qiymatli kagizIar va sigorta sahalarinin bir-birine
yaxinlaymasina takan verdi. Qanunun qabulundaki aqar hissa biitiin maraqh
toreflarin "funksional tanzimlame" anlayiqi atrafinda iimumilikda
razilaymasi idi.11 "Funksional tanzimlame" i1 maraqh hilquqi §axslre totbiq
olunan tanzimleyici minasibatlerinin militamadililiyine bir nav qarantiya
verilirdi. 1 2 Natice olaraq ise, "funksional tanzimlame" o dbvr iiqiin maliyya
sistemindaki tektonik miqyas va ahate dairesinda olan dayigikliklere
baxmayaraq 6z 6hdaliklerini yerine yetirmiedi.13

Amerikada fenomen kimi g6riilmaya ba§lanan bu bank naviiniin ananavi
istiqamati qiymatli kagizIarm algi-satqisi olsa da, gin keqdikca daha da
geni§lanan fealiyyet dairesi mbvcuddur. Investisiya bankqiligi Britaniyada
"ticaret bankqilgi"14 da adlanir ki, bunun da asas sababi Britaniyada yerlogan

9 Banking Act of 1933, commonly called Glass-Steagall (2013),
(son ziyarat: Okt 30, 2016).

10 Carlos M. Peldez and Carlos A. Peldez, Regulation of Banks and Finance, 124 (2009).
11 Cornelius Hurley, Paying the Price for too Big to Fail, 4(2) Entrepreneurial Bus. L.J. 351, 355
(2009-2010).
12 Yen orada.
13 Yena orada.
14 ingiliSca: merchant banking.
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investisiya banklarinin amerikan investisiya banklarina nisbatda maliyya
bazarlarinda daha bayiik iistiinlitya sabab olmasinda idi.15

Investisiya bankirlarinin asas i§ tacriibesi maliyya bazarinda investorlarin
likvidlik (nagd pul) va birja mazennesi i1 tamin etmak maqsadile qiymatli
kagizlarin qiymatlandirilmesi va algi-satqisi, sahmlerin birlydirilmesi va
a1da edilmesi i1 bagh dayerlandirma, anderraytinq taqkil edir. Qiymatli
kagizlara sahmler va istiqrazlar, ilkin kiitlvi taklifi kimi sermaye takliflari va
diger takliflar nazarda tutula bilar. Bu banklarin aksariyyeti kredit vermir va
depozit qabul etmirlar. 8slinda isa, vasitaqi kimi fealiyyet g6sterir, sermaye
va istiqrazlarin saticilari i1 alicilari arasinda yaranan alaqalari
uygun1aqdirmaga ga1igirlar. *irketler istiqrazlarin bazara gixarilmasinda va
yerloydirilmesinda zamanlama ile bagh mosalalarda, o climladen
ma1iyyala1diri1mesi zamani qiymatlandirmeda, maliyya bazarlarindaki tabii
cografi balgii sababile bir nav bu banklardan asilidirlar.16 Bu banklar
ekstremal bilinmazliyinin mbvcud oldugu situasiyalarda ticarati
asanlaqdirmaq iigiin vardir.17 Yani, tareflarin s6vdalaymanin biitiinltikle
tasvirini g6rmediyi, vacib faktlarin a1da edilmesinin va alaqa qurulmasinin
gox gatin oldugu, kritik malumatlarin iliqinci axsler torefindon asanliqla
tasdiqlanmasinin miimkiin olmadigi d6vrlarda, sanki bir mahkame kimi
qararin verilmesini tamin edir."

Her bir investisiya bankinin farq1i yanagmasi mbvcud olsa dal9, bir sira
bayiik banklar biznes prinsiplarini (i) korporativ va d6vbt mfiitarilari iliqin
kapital artimi va Bir1edirmaQoqu1ma amaliyyatlarina fokuslanan biznes
idaragilivi; (ii) §irketlere kapital qoymna, vasitagilik, risklerin idare edilmesi

xidmatleri, bununla bagh tadqiqat aparilmasi, hamginin m itarilarla alaqadar
olmayan kapital qoyma fealiyyetlerinda igtirak etme; (iii) fardi investor va

§irketlere maliyya vasaitlerinin idare edilmesi iizra tahlil va maslahatler

verilmesi iizarinda qurur.2 0

15 Prof. Earl Kay Stice-in fikrinco, investisiya banklari anderraytinq va Birlayma&Qoqulma
kimi funksiyalarim asas gatirarok, aslinda bu bankqiligin tam bir bank sahasi olmadigini,
ayrica bir maliyya instititu oldugunu gosterir.
16 Carlos M. Peldez and Carlos A. Peldez, yuxarida istinad 10, 159.
17 Alan D. Morrison and William J. Wilhelm, Jr., Trust, Reputation and Law: the Evolution of
Commitment in Investment Banking, 7(2) Journal of Legal Analysis 363, 379 (2015).
18 Yena orada.

19 Mosalan, Merrill Lynch & Co. Inc. Sirketinin fealiyyetini kapital bazarlarmin idare
olunmasi, investisiya bankqiligi va maslahat xidmatlori, servat va millklarin idare olunmasi,
sigorta, qlobal miqyasda bankqiliq, alaqali mahsullar va xidmatler ahato edirso, Goldman
Sachs qoxpaxali miipterilarina qlobal investisiya bankqiligi, qiymotli kagizlar va investisiyanin
idare edilmosi ila bagh mahsullari taklif edir.
20 David P. Stowell, An Introduction to Investment Banks, Hedge Funds, and Private Equity:
The New Paradigm, 6 (2010).
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A. Birlegma ve Qoqulma:21 Al ve ya Yarat
Ittifaqlar, birge milessisolar, stratejik satin almalar, birl maler yaratmaq

va taqkil etmak Birlegmo va Qoqulma (bundan sonra - M&A) fealiyyetinin bir
hissasini taqkil edir. M&A qisaca, iki §irketin bir §irket adi altinda
birlogmasidir. Matbuatda bu terminlar bazon bir-birlarinin yerine do igladilir
va aralarindaki farq ziinii asason mithasibat amaliyyatlarinda g6sterir.
Terminlar arasinda ela ciddi bir farq olmasa da, her birine ayri-ayriliqda §erh
verilir: birlegmo - adaton, aktivlarinin bazar dayeri taxminen eyni olan iki
§irketin bir ad altinda "yenidan yaranmasidir". Bununla da, birlogan §irketler
oz mbvcudlugunu "dayandirir". Buna ham do, "baraborlarin birlogmasi"
(merger of equals) do deyilir. Masalan, Chrysler va Daimler-Benz §irketleri
birlogarak oz fealiyyetlerini dayandirmi§ va DaimlerChrysler adi altinda yeni

bir §irket kimi yollarmna davam etmiedilar. Uoll Stritdan galan anana ile

"acquisition" adlanan Qoqulma daha baytik bir §irketin kigik §irketi
satinalmasi ile onun sahibine gevrilmesidir. Adaton, satin alan §irket
birloydirilmi§ §irketin hilquqi cohatdan varligini legv edir, bir nav "udur",
bltin aktivlarini va 6hdaliklerini 6z izarine gatirir. Ornak kimi 2004-cil ildo

camagir va qab yuma mahsullarinin diinya ilzra istehsalgisi olan
Procter&Gamble §irketi, Goldman Sachs va USB investisiya banklarinin
vasitagiliyi ile bazar dayeri taxminen 57.5 milyard AB* dollari olan istehlak
mahsullari §irketi Gillete-i satin almidi.

M&A sadace investisiya bankinin fealiyyet dairesina daxil deyil, hamqinin
hiiquq va audit firmalari, brokerlik fealiyyeti va ya mahz bu fealiyyet iizra
ixtisaslayan §irketler torefindon do heyata keqirilir. Banklar M&A-dan
miixtalif fisullarla galir olda edirlar: s6vdalaymanin strukturunun
qurulmasinda, strategiyanin - xiisusile do, miizakiraya agiq takliflardo idare
edilmesinda, razilaymanin ugurla tamin edilmesinda vasitagiliyi ile sazigin
timumi dayerinin bir faizindon iki faizine qader moblagda kompensasiya ala
bilarlar. Bununla yanagi, investisiya banklari M&A iizarindon maliyyalayme

iqlarindon, hamqinin, M&A ile baghi bltin mfibahisali mosalalardo "arbitraj
departamenti" rolunu oynayaraq da galir olda edo bilar.22 Bankirin missiyasi
sahmdarin hissasini maksimuma qixaran va §irket risklerini minimuma
endiron amaliyyatlari tamamlamaqla, migtarilarinin etimad g6sterdiyi
konsultant olmaqdir.

Prinsipial olaraq, M&A ile maggul olan banklarin mahsullari bundan
ibaratdir: (i) bittiln bir §irketin va ya aktivlarinin bir qisminin satiqi va ya
birloydirilmesini ziinda ehtiva eden sati§ amaliyyatlari (sell-side
transactions); (ii) bitiln bir §irketin va ya aktivlarinin bir qisminin algi-
satqisini ziinda ehtiva eden ali amaliyyatlari (buy-side transactions); (iii)

21 IngiliSca: Mergers & Acquisitions.
22 Patrick A. Gaughan, Mergers, Acquisitions, and Corporate Restructurings, 16, (5th ed.
2011).
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sahmdar dayerini artirmaq, ya da §irketin kapital strukturunu iflasdan
qorumaq va ya sati§ amaliyyatlarini daha da asanlaqdirmaq igqin
resktruzasiya va ya yenidanqurma amaliyyatlari; (iv) beraborlrin birlgmasi;
(v) arzuolunmaz satinalma fealiyyetinin qarqisini almaqla, iddiaqiya bununla
bagh stratejik va taktiki maslahatler verilmesindon ibaret "qarazli
satinalmalardan miidafia" 23 maslahat xidmotleri.24 Onu qeyd etmak lazimdir
ki, qarazli satinalmalar nadiron ugurla heyata keqirilir. Bisnes qaydalarina
uygun olaraq, "baqqasinin alindakini macburan almaq igqiin d6yiie baglayan
toref ugurlu ola bilmaz".2 5 Taklif sahiblerinin iistin iqtisadi g6stericilari, uzun
va gatin prosesi aparmaq iradlari olmadiqca qarazli satinalmalardan istifade
etmasi maslahatli deyil.26 Mahz bu iinsiirlor satinalmanin milivffaqiyyet1i
olub-olmayacagini mileyyan edir.

Bir bankir iiqiin M&A son darnce serfali fealiyyetdir va sbzil geden
amaliyyatlarin heyata keqirilmesi iiqiin bir gox sababler vardir. Ola bilar ki,
kigik sahibkarliqla maggul olan §axs nagd pula ehtiyaci oldugu igfin va ya
sadace pensiyaya gixmaq iigun oz §irketini satmaq istayir. Sabab her no olursa
olsun, M&A konsultantlari mbvcud situasiyada voziyyeti ala alirlar. Ilkin
kilavi taklif don farqli olaraq, birloyme amaliyyatlarmnda sati§ temsilqilari,
treyderlr va ya analiz militaxssislri birbaga igtirak etmir, baxmayaraq ki,
araqdirma va analiz birlyme igfiin "nemat" rolunu oynayr.27 Bununla bela,
bank miitarinin hadeflediyi va bankin rahatliqla yerine yetirmesini istadiyi
"sabit miitari razilaymasinda" kumulyativ qeyri-deqiq galirlrB 28 g6ro
masuliyyet daqimir. Burada 2 asas nilans vardir: Birincisi, a1veri1i
s6vda1ama1ri va firsatleri dayerlandirma qabiliyyetine bank deyil, miiqtari
malikdir. Ikincisi, miitari bayiik ehtimalla 6ziinii "imparatorluq binasi"
oldugunu zann etdiyindon sahm hisslerinin dayerini artirmaga qaiqmaz.29

Bank, galirlrin manfi g6stericilaro sahib olacagini avvalcoden bildire bilar,
ancaq miitarinin yene do 6hdaliyin yerine yetirilmesini tabob etdiyi halda,
galirlrin arzuolunan olmasi (va ya olmamasi) bankirin bacariqlari ile deyil,
yiiksak keyfiyyetlera (va ya aagi keyfiyyetlera) malik miitarinin sistematik
mandatlaqdirmasindan asih olacaqdir. Praktikada, bayiik §irketlerin M&A
razilaymalarinin txminen yarisi tak bir taklif sahibi il aparilan daniiqlari

23 ingiliSca: hostile takeover defenses.
24 Stowell, yuxarida istinad 20, 14.
25 Fred B. White, M&A in the Banking Industry: Legal Perspective, 1 Fordham Fin. Sec. Tax L. F.
5, 6-7, (1996).
26 Yen3 orada, 7.
27 Tom Lott, Derek Loosvelt and others, Vault Career Guide to Investment Banking, 50 (2005).
28 ingiliSca: Cumulative Abnormal Returns (CAR). Kumulyativ qeyri-deqiq galirlar imid
edilan galirla sahmlarin real galiri arasindaki farqdir va bitin qeyri-deqiq golirlarin
camindan ibarotdir. Bundan adatan mahkama iqlarinda va satinalmalarda sahm hissasinin
dayarino olan tasirini miiayyan etmak iin istifado olunur.
29 Jack Bao, Alex Edmans, Do Investment Banks Have Skill? Performance Persistence of M&A
Advisors, 3. .
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6ziinda ehtiva edir. Takliflarin gox oldugu razilaymalarda limitli taklif
sahibleri ile nazaret altinda daniiqlar aparilir.o Potensial alicilarin siyahisim
azaltmaqla maxfilik miiqavilesinin §artlerine uygun olaraq, banklar "satilan"
firma haqqindaki malumat axinim bir nav nazaret altina almi olurlar."

M&A neinki banklar torefindon, hamqinin banklarin 6ziine do totbiq
olunur. Bu zaman gatin voziyyete diigmii§, ancaq halo do 6dame qabiliyyetine
malik olan bank iigiin biitiinliikle satin ala bilacak bank axtarilir. Satin alan
bank gatin voziyyete diigmii§ banklarin sadace aktiv va passivlarinin deyil,
biitiinliikda hiiquqi §axsin sahibi olur. Texniki cohatdan ise M&A gatin
voziyyetdaki bankin sahmlerinin birbaga birloydirilmesi va ya her iki bankin
yeni bir bank holdinq adi altinda birloydirilmesi yolu ile heyata keqirilir.

AB*-da 2008-ci il maliyya bahranina "cavab" olaraq 2010-cu ilda qabul
olunan Dodd-Frank Uoll Strit Reformu va Istehlakqilarin Hiiquqlarinin
Qorunmasi Akti M&A razilaymalari ile bagli bir sira miiddealari 6ziinda Aks
etdirir. Bu baximdan, Akt (i) alan tarafe kapitallaqdirma va idaragiliyin an
yaxqi formada yerine yetirilmesi tlabini qoyur; (ii) 6hdalik va depozitler
izarinda mileyyan mahdudiyyetler qoyur; (iii) requlyatorlara sistemli risk
yaratmasi ehtimal olunan razilaymalardan gakinmaya vadar edir.3 2

B. Anderraytinq v Ilkin kitlevi taklif (IPOs)
Umumiyyetle, investisiya banklari andderrayter kimi miitarilarine 2

miixtalif xidmat gasterir: Qiymatli kagizlar ilzra anderraytinq va kapital
artimi ilzra anderraytinq.

Kapital artimi ilzra anderraytinq §irketin istiqrazlarini Ilkin kiitlavi taklif"
(bundan sonra - IPO) va ya takrar taklif (yerloydirma)3 4 ile anderraytinq
xidmatlerine g6re emitent §irketdan, yoni d6vriyyaya qiymatli kagizlar
buraxan §irketin galirlarinin taxminen 7%-i moblaginda galir olda edirlor ki,
bu da investisiya banklari ilyiin daha qazancli fealiyyeta gevrilir15 Emitent
igtirakqi ile bank arasinda baglanan miiqavile 2 farqli n6vda ola bilar: Birincisi,
"tam 6hdalik" xarakterli anderraytinqdir"6, bank emissiyanin satiinda biitiin
riskleri 6z ilizarine gbtiiriir, hansi ki, bankla emitent arasinda raziliga galinmi§
qiymatdan agagi satilmayacagina qarantiya verir va mahsulun ham fardi

30 Morrison and Wilhelm, yuxarida istinad 17, 390.
31 Yena orada.
32 Michael J. Aiello and Heath P. Tarbert, Bank M&A in the Wake of Dodd-Frank, 127 Banking
L.J. 909, 910 (2010).
33 Ingilisca: An Initial Public Offering (IPO). IPO bir girkotin ilk dafa olaraq oz sohmlorini aqiq
bazarda kiitlovi okildo satiqa qixarmasidir. Baqqa sozlo, irkotin qapah sohmdar comiyyeti
formasindan aqiq sohmdar comiyyeti formasina keqmosidir. asasi aqiq sohmdar comiyyeti
formasinda qoyulan girkot do bu yolla ilk dafa sohmlorini bitinluikdo vo ya bir hissasini
kiitlovi toklif etmosi do buna aiddir.
34 ingiliSca: secondary offering vo ya subsequent secondary
31 K. Thomas Liaw, The Business of Investment Banking, 117 (3rd ed. 2012).
36 ingiliSca: firm-commitment underwriting.
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investorlar, ham do investisiya §irketlerinda taninmasi va temsililiyini
heyata keqirir. Ikincisi ise, "on yaxqi saylr" prinsipine asaslanan
anderraytinqdir17 ki, burada anderrayter sahmlerin satiqi i1 razilaqir, ancaq
qiymat barasinda qarantiya vermir."8 Bundan baqqa ilkin kiitlavi taklifdan
sonra satilmami emissiyann mileyyan bir moblag qareihgmda anderrayter
torefindon §irketdan almmasi kimi bir prosedura da vardir ki, bu da zamanatli
anderraytinq3 9 adlamr.4 0

AB* praktikasinda anderrayterlr firmalara yerlydirma xidmati g6sterir
va istiqrazlari ixrac etdikdan sonra investorlar arasinda dilerlik edarak
korporativ istiqrazlar bazarinda markazi rol oynayrlar.4 1

IPO emitentin risk, xorc va riisumlarla bagh diqqatli davranmah oldugu bir
proses o1sa da, bu §irketin ugurla b6yiimesi va dolayi yolla da, sahm
hissalarinin artmasi iiqiin effektiv arait yaradaraq maliyya voziyyeti igqin
baza rolunu oynaylr. Diger bir avantaj ise daha gox insamn
malumatlandirilmasi i1 ictimai tasiretmanin artmasi va §irketin korporativ
imicinin inkigaf etmasidir. Bu ise, agiq sahmdar comiyyetinin qurulmasindan
ireli galan talablerden asili olaraq, insanlar torefindon daha bayiik etimad
qazanilmasina sabab olur. IPO riskli kapital iin do bir qixi§ n6qtasidir.4 2

C. Aktivlerin idare olunmasi (asset management)
Aktiv1arin idare edilmesi 6z-6zlityiinda sahmdar kapitah, sabit galirli

investisiyalar va pul bazarinda yatirimlar iizra maslahat xidmatlerinin
g6sterilmesidir. Bu xidmat ham fardi investorlar, ham do taqkilatlara y6nalso
do, investisiya bankgiiginda bu asason bayiik firmalara va taqkilatlara
fokuslamr. Investisiya menecer1eri ile alaqaler qurmaq investisiya banklari
igfiin daha cazibalidir. inki korporativ maliyya kimi onanvi investisiya
bankgiigi fealiyyetinda riskleri 6ncedon taxmin etmak va buna qarantiya
vermakdanse, aktiv1arin idare olunmasi kimi daha uzunmiiddatli va saglam
minasibatlerin qurulmasi i1 xarakterize olunan fealiyyet daha alveriplidir.
Diger torefdan, aktiv1arin idare edilmesi menecmentlik 6denizi i1 yanagi, igin
icrasma edilan 6deniplri do qargilayir. Menecmentlik 6denizi idare olunan
aktiv1arin faizindon asilidir va bu 6denieden oldo olunan galirlr daha
problemsiz va proqnozlaqdirila bilandir.

37 Ingilisca: best-efforts underwriting.
38 Liaw, yuxanda istinad 35, 118.
39ingiliSca: standby underwriting.
40 Black's Law Dictionary, 1665 (Edited by Bryan A. Garner, 9th ed. 2004).
41 Florian Nagler, Giorgio Ottonello, Structural Changes in Corporate Bond Underpricing, Baffi
Carefin Centre Research Paper Series No. 2017- 48, 1.
42 Liaw, yuxanda istinad 35, 120.
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II. Investisiya banklarinin iflas prosesi

A. Ex-ante ve ex-post halinda bank iflasi: Iflas normalari banklara
nece komak edir?
"Iflas" siziiniin 6zii bela banklarin milivffaqiyyetsizliyindon t6ranmiedir.

Ingilisco "bankruptcy" olan bu ifade italyan mangeli sbzdiir va "bankin
g6kii§ii" monasma galan "banca rotta" ifadesindon yaranmildir.43 Banklar,
onlarin iflas masalalarinin hall edilmesi y6niinda korporativ iflas qanunlarma
uygun olmayan baqqa fisullarla diger §irketlerden daha 6zal va miixtolif
olaraq dayerlandirilir." Bunun sababi, bir sira 61kelerda, bank sistemindaki
miiflislogmenin iqtisadiyyata miivafiq sababler ucbatindan miiflislegan va ya
6dame qabiliyyetini itiron baqqa §irketlerin miflislamalarden daha gox zerer
vurmasi va daha gox "yoluxma" effekti yaratmasindadir. Bu miiflislogmaler
birinci n6vbade depozitorlarin va diger kreditorlarm zerarinedir,
uzunmiiddatli bank-miitari miinasibatlerinin pozulmasina, 6deni§ sistemini
darmadagin etmakle birlikda, diger banklara, maliyya qurumlarma va hatta
imumilikda bitiln makro-iqtisadiyyata manfi tasirini g6sterir.45

Umumiyyetle, iflas hiiququnun asas maqsadi kreditorlar arasinda
koordinasiya problemlarinin hall edilmesidir. Bank aktivlari ile 6hdalikleri
arasindaki nisbatda nazare garpacaq daracade uqurum olmasi, amanatlerin
geri gakilmesi zamam bankin 6doniplori qaytara bilmamasi, ilmumilikda ise
maliyya sistemine olan etibarm ahamiyyetliliyi sababindon bank sisteminda
koordinasiya problemlarini daha §iddatli §akilda ziinii g6sterir. Bununla
birlikda, ham ex-ante46, ham do ex-post47 halinda kreditorlarlarla debtor
arasindaki minasibatlerin tanzimlanmasindaki effektivliyi do artirilmalidir.
Ex-ante halinda iflas normalari (i) debtorlara an optimal riskleri 6z iizarine
g6tiirmaya va bunun iigfin kifayet qader say g6starmesina teeviq edir; (ii)
kreditorlar torefindon debtorlara an optimal nezaret yollarin g6sterir; (iii)

4 Peter P. Swiret, Bank Insolvency Law Now That It Matters Again, 42(3) Duke Law Journal 469,
471 (1992).
4 Mosolon, Azarbaycan qanunvericiliyindo kommersiya fealiyyoti ile magul olan
miiassisolarin miiflislaoma va iflasi ila bagh isul, part va qaydalari miiayyanlaodiran
"Miiflislaoma va iflas haqqmda" qanun banklara gamil edilmir. "Banklar haqqmda" qanunun
X fasli bu movzuya hasr edilmiedir va yalniz bu qanunun middoalari ilo miivafiq
proseduralar hoyta keqirilir.
45George G. Kaufman and Steven A. Seelig, Post-Resolution Treatment of Depositors at Failed
Banks: Implications for the Severity of Banking Crises, Systemic Risk, and Too-Big-To-Fail, Bank
Restructuring and Resolution 163, 163 (edited by David S. Hoelscher, 2006)
46 Burada ex-ante monasinda, iflas hiiququnu tonzimloyan normalarin debtor va kreditorlari
iflasdan avvalki, yoni debtorun halo odoma qabiliyyotina malik oldugu dovrdo an uygun
harokati etmaya vadar etmosidir.
47 Burada ex-post monasinda, iflas hiiququnu tonzimloyan normalarin artiq iflas prosesinda,
yoni debtorun odoma qabiliyyotinin movcud olmadigi dovrdo debtor va kreditorlari an
dogru harokati etmaya vadar etmosidir.

218

May I 2017



Baki Dovlat Universiteti Talaba Hiiquq Jurnall

iflasin an uygun zamanlamasma tasir edir.4* Mahz bu halda, iflas normalari
kreditorlarin hiiquqlarinin qorunmasina y6nalmir, qiinki bu normalar hatta
debtorun lehine oldugu halda bela, kreditorlar daha yiiksak faiz daracalari
tabb edo bilar va ya sort kredit siyaseti yeride bilarlor.49 Bu d6vrdo debtorlar
daha yiiksak risk almaga meyilli olurlar va bu da ugursuzluqla noticalandiyi
halda iflas normalarmin mileyyanleydirdiyi sanksiyadan qaga bilmirlar. Bank
iflaslari da bu situasiyadan ela do farqlanmir. Halbuki, "Banklar haqqmda"
qanunda iflasin ex-ante halma dair her hansi bir milddea 6z aksini
tapmamildir, baxmayaraq ki, artiq banklarin miiflislogmasi zamam
voziyyetin ala almmasi bu normalarla tanzimlana bilar va iflas prosesi
oldugundan daha az manfi effekt yaradardi.

Ex-post halinda iflas normalari §irketin aktivlarinin dayerinin maksimum
qiymatlandirilmesine va normalar dayeri artan aktivlarin yenidan
yerloydirilmesine y6nalir.5 o Bu hal, mahz iflas prosesini 6ziinda ahata edir.
2007-2008-ci illardo ba§ veran qlobal maliyya bahram va ondan avvalki
d6vrlordo ba§ vermi§ bank krizlerine nazar saldiqda aydin olur ki, d6vlbt
orqanlari miflislegan maliyya intitutlan ile hesablaymaq igqiin adaten kifayet
qader adekvat olmayan iki todbir iisulundan birini segmak macburiyyetinda
qalirlar. Ya individual olaraq banklarla maggul olan timumi bir miiflislogma
prosedurasimi ttbiq edilir, ya da dbvlat fondlari torefindon yenidan
kapitallaqdirilirlar. Faktiki olaraq, mifflislepn va artiq iflasin bir
addimliginda olan banklar igfiin diinya ilzra qabul olunmu§ 3 hall metodu
vardir: banklarin asas kreditorlar torefindon "girov almmasi"; legvetme;
yenidan qurulma.51

Banklarin yenidan qurulmasi, adaten onlarm restrukturizasiyalaqdirilmasi
ile ba§ verir. Restruktruzasiya banklararasi bir fealiyyetdir.5 2 Bu strategiyanin
asas maqsadi ham banklarm, ham do ilmumilikda bank sisteminin 6dame
qabiliyyetini va rentabelliliyinin barpa edilmesidir. Bu ise, banklarin
birloydirma, satilma va ya yenidan maliyyalaydirilmesi ile bagh
strategiyalarin inkigaf etdirilmesi ile birlikda, aktivlarinin, amaliyyat va
proseduralarmin yenidan taqkili va saglamlaqdirilmasini ahata edir.

B. 2007-ci il maliyye bohraninda banklann iflasa ugramasinin

esas sabableri

48 Matej Marinc, Razvan Vlahu, The Economics of Bank Bankruptcy Law, 8 (2012).
49 Yen orada, 9.
50 Yena orada, 10.
51 Yena orada, 11.
52David S. Hoelscher and Stefan Ingves, The Resolution of Systemic Banking System Crises, Bank
Restructuring and
Resolution 3, 21 (Edited by David S. Hoelscher, 2006).
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2008-ci ilin maliyya bahram 1930-cu illeri ahata eden Bbhilk Bahrandan
sonra an agir noticaler doguran bahran idi. Umumi nozar saldiqda, maliyya
bazarinda itkilar 1.1 trilyon dollara qader gixmasi ila, AB* va Avropa
61kelerinda lazimi likvidliyin tamin edilmesi igfin 9 trilyon dollar daha
ayrildi.5 1 Bir sira miialliflar likvidlik probleminin bahrandan yaranmasini ireli
silrdilyi! halda, likvidlik problemi irrasional olaraq banklardan amanatlerin

geri gakilmesi54 ile alaqali deyil, maliyya institutlarmmn adoa qabiliyyetlerini
diizgiin dayerlandirmamasinin noticesi olaraq garilldii. 5 5 Bu cur geni§ vilsat
alan va miqyasi universal xarakter dapiyan bahran ancaq 100 ilda bir defa ola
bilardi.

Sabablerden bir negasi iiqiin toxumlar halo bahrandan taxminen 10 il avval
sepilmaya baglanmidi. 2001-ci ilda k6piiklanan dotcom partlayiqi (dotcom
bubble) va ginin suratle b6yiimesi kimi bir sira qlobal hadisoler ba§ vermiedi
ki, bunlar da 2007-2008-ci il maliyya bahram vurugundan avval diinya ticaret
modelini va saviyyesini yenidan formalaqdirirdi.5 6

Ilk defa aagi faizli ipoteka bazarinda (subprime mortgage market) ziinii
g6storan maliyya bahraninin ba§ vermesinda timumi sabab kimi
k6pilklanan57 iqtisadiyyatin (the burst of the bubble economy) partlayiqi ile
birlikda sistemli risklerin"5  bahrana sabab olacaq daracade artmasi
garillilrdi. 59 Aktivlarlo tamin edilmi§ kommersiya sonadlerinin6 0 algi-satqisi
ile maggul olan pul tanzimleyicilarinin (money market managers) bazari tark
etmasi qiymatlerin artmasina va qiymatli kagizlarin galirliliyinin aagi
diimasina sabab oldu.6 1 Aktivlarlo tamin edilmi§ kommersiya sonadi bazari

11 ZHU Darning, The Reform and Development of the U.S. Legal and Financial System -A Reflection
on the 2008 World Financial Crisis, 4(1) Peking U. Transnat'l L. Rev. 49, 49 (2016).
54 ngiliSca: bank run.
5 L. Randall Wray, Global Financial Crisis: Causes, Bail-out, Future Draft, 80 UMKC L. Rev.
1101, 1102 (2011-2012).
56 Warwick J McKibbin and Andrew Stoeckel, The Global Financial Crisis: Causes and
Consequences, The Lowy Institute for International Policy Working Papers In International
Economics, No.2.09, 4 (2009).
57ingilisca: bubble. Burada, bubble economy. Umumilikda bubble, milkin talab va taklif
qanunu tarafindan tasdiqlanmayarok suni akilda qiymatinin yiksoldilmosidir. Homqinin
vicdansiz va asasi olmayan bir biznes layihosidir, asason, igirdilmi va uydurma xarakterli
olub, diqqatsiz investorlari talaya salmaq igain nazarda tutulur. Bax: Bill Conerly, What Is A
Bubble?, at-is
bubble/#2b4a8d4e648 (2013) (son baxix, 4 Aprel 2017), Homqinin bax: Black's Law
Dictionary, 221.
58 Ingilisca: Systematic Risk. Bitinlikdo bazar sektorunun tabiatinda olan bir riskdir. Sistemli
risk sadoco bir girkata va ya sonayeye deyil, bitin bazara tasir edir. Bu cur risklarin
proqnozunu vermak va ya tarnamila qarqisini almaq miimkin deyildir. Daha atrafli bax:
Systematic Risk, _h w. nvestopedia.com/e ki (son baxix: 4 Aprel
2017)
59 Yuxanda istinad 53.
60 ingiliSca: Asset-Backed Commercial Paper (ABCP).
61 Michel G. Crouhy, Robert A. Jarrow and Stuart M. Turnbull, The Subprime Credit Crisis of
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borclularm qeyri-iplak olma riskini an aza endirmak igqiin taminat rolunu
oynayr. Bu baximdan, bu bazarm dagilmasinda ham debtor, ham do
kreditorun rolu var idi. Bela ki, bazi kreditorlar taminatin awagi faizli ipoteka
ehtiva etmasindon narahatqiliq keqirirdilar. Bu cir §affafligin olmamasi, hatta
agagi faizli ipotekanin olmamasma baxmayaraq, bir sira debitorlarm borclari
yenidan kreditloydirma qabiliyyetini itirmesina sabab olmupdur. Belelikle do,
bazi fondlar "yaxqi aktivlari" sataraq qisamiiddatli "pis aktivlari" alaraq
ticaret fealiyyetini dayandirmi oldu.6 2 Bu iso, "yaxqi aktivlarin" qiymatinin
diimasina va "pis aktivlarin" qiymatinin artmasma sabab oldu.

Banklarm va maliyya institutlarmin balanslarinda maliyya boglugu
yaradan milsadire olunan ipotekah evlarin (home foreclosures), ipoteka ile
bagh qeyri-likvid aktivlarin goxlugu ile qeyde alnan maliyya bahram diinya
iqtisadiyyatin kredit qitligi ile iflic etmiedi.63 2006-ci il arzinda manzil
qiymatleri yiiksak va faiz daracalari agagi oldugu zaman milyonlarla aila
agagi faizli ipoteka §artleri ile manzil sahibi oldular va ya mbvcud ev krediti
olan ailaler tanzimlanan faiz daracalari ile krediti yenidan
maliyyalaydirdilar.6 4  Investisiya banklari investorlara risklerden
differensasiyalaydirilmi tranglar sataraq, bu kreditleri ipoteka (girov)
taminath qiymatli kagizlara6 5 va borc 6hdalikleri ile tamin olunmu§
istiqrazlara6 6 qevirdilar.6 7 2007-ci ilin avvallerinda faiz daracalarinin artmasi
va manzil qiymatlerinin awagi diigmasi noticesinda, iki milyona yaxin manzil
sahibi ipoteka 6doniplorinda artan 30% faiz daracalari ile iiz-iize qalmildi.
Bununla yanagi, heq kimin geri 6deni§ etmayacayina inanan banklar pul
d6vriyyesini tanzimlamaya ehtiyaci olan va bunsuz 6z biznes fealiyyetini
heyata keqire bilmayacak §axslere kredit vermayi dayandirdilar.68

Ipoteka ile bagh istiqrazlarin resmiloydirilmesinda kredit reytinqi
agentliklerinin buraxdiqlari sahvlor do bahranin diger bir sababi kimi
gasterilir.6 9 Bela ki, ipoteka ile bagh istiqrazlar icaze olmadigi hallarda bazara

07, 24 (2008)

rrowutif
62 Yen orada, 25.
63 Earnonn K. Moran, Wall Street Meets Main Street: Understanding the Financial Crisis, 13 N.C.

Banking Inst. 5, 8 (2009).
64 Jennifer E. Bethel, Allen Ferrell, Gang Hu, Legal and Economic Issues in Litigation Arising from

the 2007-2008 Credit Crisis, Prudent Lending Restored: Securitization After the Mortgage

Meltdown, Chapter 5, 163, 163 (edited by Yasuyuki Fuchita, Richard Herring, and Robert

Litan, 2009).
65 ingiliSca: Mortgage-backed security (MBS).
66 ingiliSca: Collateralized Debt Obligations (CDOs).
67 Jennifer E. Bethel, Allen Ferrell, Gang Hu, 163.
68 The Financial Crisis of 2008: Year In Review 2008,

http.e-148424 /.2009 (son baxix: 10
Aprel 2017).
69 Liaw, yuxanda istinad 35, 5.
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qixarila va ya satila bilmazdi. Investorlar ise gox vaxt onlara kor-korana
inanirdilar. Hamin agentlikerin reytinq cadvalleri bazar qiymatlerindaki
dayigikliklere va 2007-2008 illeri arasindaki qiymat enmalari sababile firmalar
arasinda yaranan taxribati daha da qiciqlandirmi oldu.70

Q1obal maliyya bahrani korporativ idaroetmade va risklerin idare
edilmesinda milveffaqiyyetsizlivin temsilqisi idi: ticaret (aslinda ise qumar)
va suratli b6ytime iizarinda 6zbaina va di iinilmami§ bir fokuslanmanin
noticesi idi.71

Federal Ehtiyat Sisteminin bahran arzinda miiqavildler vasitesile heyata
keqirdiyi va asasinda "bata bilmayacak qader bayiik"72 siyaseti duran
qurtarmalar "axlaqi tahliike"7 igfiin alveripli zamin idi. Bu halda "axlaqi
tahliike" banklarin iflasa qarqi dbvlat torefindon iistiabrtillii qarantiyasinin
olmasi sababile, riskli investisiyalarla bagh harakatlerden qagnmaga cahd
etmamasidir. Bu nazariyya GrammLeach-Bliley Aktinin qilvveye
minmasindon sonra banklarin niya "birl maya" meyilli olmasina da aydinliq
gatirir: gox bayiik va bir-birine bagh olan maliyya hegemonlari olmaga
galidilar: miflis olduqlari zaman h6kiimat do onlari qurtarmaq
macburiyyetinda qalacaqdi.7 4 Bununla bela, "axlaqi tahliike" irrasional olaraq
banklardan amanatlerin geri gakilmesindon yaranan likvidlik problemine
nezeran daha az tahliikeli olaraq qabul edilir.75

C. Investisiya banklan bundan nece tesirlandilar?

70 Yena orada.
71 Yuxanda istinad 55.
72 ingiliSca: too big to fail. eslinda, "bata bilmayacak qadar boyik olmaq" termini tam olaraq
diizgin ifado deyildir. Bela ki, bir girket sadoco sistematik olaraq da ahomiyyatli ola bilar,
yani onun iflasi saglam maliyya miinasibotlorina tasir eda bilar. Bu, girketin (i) qox boyik va
ya (ii) fealiyyoti maliyya sisteminin dayaqlari ila qox baglantili olmasi ilo alaqadardir. Bunun
bariz nimunasi kimi, 1998-ci ildo Uzunmiddatli kapital Menecmentliyi Hedc fondunu
gostarmak olar: Cox boyik olmasa da, sistemdaki ahomiyyatli va nifuzlu irketlerindan biri
idi. Buna gora do, bu termin daha qox "iflasa qox bagh" (too interconnected to fail) va ya "iflas
etmayacak qadar sistematik cahatdan nifuzlu" (too systemically important to fail)
adlandirilmalidir. Bax: Frederic S. Mishkin, Over the Cliff From the Subprime to the Global
Financial Crisis, 25(1) The Journal of Economic Perspectives 49, 66 (2011).
73 Ingilisca: moral hazard. "exlaqi tahlika" bir tarafin potensial zorarlarinin maliyyotini
bitinliiklo oz ustino gotirmak macburiyyotindo olmadigi tiin haddindan artiq risk almaga
meyilli olmasi naticasinda yaranan problemi ifado edir. Zarar riskindan yaranan izolyasiya
naticasinda sozii gedan tarof iqtisadi golirlarini artiqmaq igain daha riskli davramlarla rol
oynayacaqdir.
74 Christian Evans, The Dodd-Frank Wall Street Reform and Consumer Protection Act: A Missed
Opportunity to Rein in Too-Big-To-Fail Banks, 13 Duq. Bus. L.J. 43, 54 (2011)..
71 Elisa S. Kao, Moral Hazard During the Savings and Loan Crisis and the Financial Crisis of 2008-
09: Implications for Reform and the Regulation of Systemic Risk Through Disincentive Structures to
Manage Firm Size and Interconnectedness, 67 N.Y.U. Ann. Surv. Am. L. 817, 822 (2011-2012).
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1) Lehman Brothers gikigil
Lehman Brothers Holdinq *irketi serhadsiz investisiya bankqiligi va

maliyya xidmotleri g6storan diinya ilzra 2985 qurumdan ibaret bir maliyya
§irketi idi.76 2007-ci ilin noyabrinda sonlanan maliyya ilinda *irket taxminen
60 milyard AB* dollari galir va 4 milyarddan gox AB* dollari moblaginda
qazanc olda edorak rekord qirmildi. Bu dbvr igfin sahm hissasinin dayeri
65.73 AB* dollari olan Lehman, bir ilden do qisa miiddat sonra, 12 sentyabr
2008-ci ilda 6z dayerini 95% itirorak, sahm hissasinin dayeri 4 AB* dollarma
qader diigmiedi. 77 Bundan 3 gin sonra, AB* Iflas Qanununun 11-ci Faslin 7

1

asason, iflasa qarqi miidafia tblbini ireli siirdii, ancaq diinyanin an bayiik
iflasindan yaymmaq qeyri-miimkiin idi. Mahz bundan 3 gin sonra, *imali
Amerikada investisiya bankqiligi igini Barclay Bankina tahvil verdi va sati§
proseduru mahkamedo qisa zamanda baxilaraq, milvafiq qatname qixarildi.7 9

Bununla da, tak AB*-da deyil, Lehmanin biitiin 6lkelor ilzra filliallari da legv
edildi va yerloydiyi 61kelor 6z iflas qanunvericiliyinda miiyyan diizaliplor
etmak macburiyyetinda qaldilar. 2009-cu ilda miixtolif yurisdiksiyalarda iflas
prosesini koordinasiya etmak maqsadile "Lehman Brothers *irketler Qrupu"-
nun miizakiralari dayandirildi.s0 Lehmanin iflasi haqqmda deyile bilacak an
asas §ey, onun tam da "domino effekti" 1 yaratmasi idi. Mahz onun iflasindan

76 The Lehman Brothers Default: an Assessment of the Market Impact, Committee of
European Securities Regulators, Ref.: CESR/09-255, 2
http :1mm vucwarnvrn. t iCooper'caernaocumentoEsMsA;_ESRocuments/CESRRelat
oriolnpiatoLebmn BroMercadospif (2009).
77 Rainer Kulms, Lehman's Spill-over Effects: Cooperation v. Regulatory Arbitrage?, 3 Peking U. J.
Legal Stud. 3, 4 (2012).
78 11-ci Fasildo asason, girketlerin yenidan qurulmasi ila bagh mosololor tonzimlanir. Burada,
debitor oz biznesini qorumaq va kreditorlara miiayyan zaman limitindo bdani etmak iiqiin
yenidan qurulmasi plam taklif edir. Bu proses debitorun ozunun va ya kreditorlarin aidiyyati
izra iflas mahkamalarina iddiasi ila baglamla bilar. Ancaq hor bir halda, mahkama
sohmdarlarin gaxsi millkiyyotini irketin nizamnamo kapitalmin artirilmasina va ya girkata
qoyduqlari investisiyalar istisna olmaqla, risk altinda qoymaz. Yenidan qurulma planinda
kreditorlarm iddialarmin tomin edilmosi miiayyan bir iyerarxiyaya asaslamr. Borclarin
odonilmosi ardicilliginda birinci sirada dovlat va federal vergi agentliklari va igilarinin
maaglari va tominatlari durur. Tominatsiz, yoni odonma ehtimalinm agagi oldugu borclar isa
ayri bir kateqoriyada siralamr. Planda bu borclarm odonilmosi igin partler va mabloglar
dayiedirila bilar. Notica olaraq, yenidan qurulma plani ham kreditorlar, ham do mahkamo
torafindon tosdiq olunmalidir. Daha atrafli bax: Chapter 11 - Bankruptcy Basics,

bankruptcy-a sics (son baxix: 6 Mart 2017), hamginin bax: Chapter 11 Bankruptcy,
tcytml (son baxix: 6 Mart

2017).
79 Yuxanda istinad, 1.
80 Warwick J McKibbin and Andrew Stoeckel, 4-5.
81 Iqtisadi sahado bir-biri ila bagh va alaqali olan qurumlara az-qox eyni darocado tosir edon
hor hansi bir hadisonin tosvir edilarkan bu ifadedon istifado olunur. Dairovi formada
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sonra, bir sira investisiya banklari 6z partnyorlarma gilvanarak yiiksak risk
almaga va yiiksak kredit dayag8 2 modelindon istifade etmaya bagladilar.

Bitiln bunlar nazare alindiqda, 2008-ci ilin martinda Bear Stearns Bankinin
AB* Federal Ehtiyat Sistemi torefindon qurtarildigi kimi Lehman igfin do
eyni proseduranin takil olunmasi g6zlanilirdi, ancaq bu edilmedi. Bahran
zamam "bata bilmayacak qader bayiik" olmayan bankin niya sadace Lehman
Brothers olmasi sual yaradarkan, FED §irketin daymmaz amlak yatirimlarinin
darin bir quxurda oldugunu va onun qurtarilmasi iigiin hilquqi salahiyyetinin
olmadigin agiqladi."3 Lakin, sonralar FED-in salahiyyetli §axsleri ile edilan
milsahibalardo aslinda §irketin az da olsa 6dame qabiliyyetli oldugu va
bununla da §irketin qurtarila bilacayi bildirilmiedi.8 4

*irketin qurtarilmamasinda diger bir sabab do, "axlaqi tahliikeden" dogan
narahatqiliq idi. Bela ki, bank sistemine §amil olunmayan d6vlbt tahliikesizliyi
(government safety) artiq investisiya banklarma §amil olunurdu va Federal
Ehtiyat Bankinin maliyya institutlarmin daha bayiik riskler alaraq "axlaqi
tahliike" yaratmasindan ciddi §akildo ehtiyat edirdi.15 Haqiqaten do, Lehman

2007-ci ilin avqustunda baglayan bahrandan sonra bela qaranliq hesab
fealiyyetleri (shady accounting practices) do daxil olmaqla, levereclari
gizlatmak igiqin hadden artiq say g6sterirdi.86 Lehmanin iflasina icaze vemak,
diger firmalara hadden artiq risk almanin qarqisini almalari igfin bir
xaberdarliq rolunu oynayirdi.

Diger bir torefdan, o d6vrdo geden prosesler maliyya bazarlari iiqiin agiq
bir sirr olaraq qalirdi va investisiya banklarindan her hansi birinda
problemlarin yaganacagi halda, Lehmanin hemin siyahmin bagmda olacagi
avvalcoden taxmin edilirdi. Lehman investisiya banklari arasinda an gox
leverece sahib bank idi; kapitalim artirmaq istamedi; risklerin idare
olunmasinda zaif reputasiyasi var idi.17

Lehmanin asas problemlarindon biri onun mahz biznesinda idi:
aktivlarinin asas hissasinin uzunmilddatliliyi ile 6hdaliklerinin bayiik bir
qismi qisamiiddatli olmasi tazad yaradirdi. Bununla da, §irketin bazarda

diizillmie dominolardan birinin qokmosi bitin diizillfiefin qokmosino sabob olmasini
zuindo ehtiva edon domino nozoriyyosindon yaramb.

82 ingiliSca: Leverage. Investisiyanin golirliyini artirmaq maqsodilo borcdan istifado olunmasi.
Leverec adi maliyyo borcundan baqqa toramo qiymotli kagizlar, qiymotli kagizlarin marja ilo
ticarati vo baqqa formalarda ola bilor. Leverec golirliyi artirmaqla yanagi, investisiyanin
riskini do artirinr. Bax: Maliyyo Bazarlari Terminlorinin Izahli LUgati, 131-132 (2010).
83 Revisiting the Lehman Brothers Bailout That Never Was,

http://w ~v in ~m/214/9/3/L ~in~ icviiti~Ah~ehan~rothers-bailout-that-

never-was.html (son baxi4: 7 Mart 2016).
84 Yen orada.
85 Frederic S. Mishkin, Over the Cliff From the Subprime to the Global Financial Crisis, 25(1)
Journal of Economic Perspectives, 49, 53 (2011).
86 Yen orada.
87 Yena orada.
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qalmaginin tak yolu onun borclanmasinda idi. Bundan baqqa, Lehmanin
qarigiq holdinq idaroetma strukturu alaqadar", bir bazar seqmentinda
investorun etibarinin itirilmesi, biitiin *irketler Qrupunun maddi veziyyetine
tasir edo bilardi.8 9

Diger torefdan, derivativlar iizra miiqavilalarin miirakkabliyi va §affafliin
olmamasi Q1obal Maliyya Bbhraninin asas sabablerindon biri kimi
g6sterilarkan, Lehman iginda do bu masale milzakire m6vzusu idi. Haqiqaten
do, derivativ miiqavilalarla alaqali Lehmana qaryi iplor onun iflasi ile asanliqla
hall olmupdu.

2) Bear Stearns-in qurtarilmasi
Sort ticaret madeniyyeti ile taninan90 va Amerikanin 5-ci an bayiik banki

olan 85 yaindaki Uol Strit §irketi Bear Stearns 15.000 neferlik iggi personali
ile ipotekali manzil kreditlerinda qabaqcil yerlarden birini tutur. Ilk defa 1985-
ci ilda 6z sahmlerini aqiq bazarda satiqa buraxan §irket qiymatli kagizlar ilzra
anderrayter kimi diinyanin bir sira n6qtasinda brokerlik xidmatleri gasterirdi.

Bear Stearns-in artiq miiflisleediyi d6vrdo ipoteka taminath qiymatli
kagizlardan ibaret kredit portfiline agir zerer daymiedi. Ancaq bir investisiya
banki kimi *irketin asas problemi qisamiiddatli (bu adaten "bir gecalik" do
adlamr) repo miiqavillari va 6hdaliklerini yerine yetiracak qader
likvidliyinin olmamasi idi. Bankin 2008-ci ilden etibaran 17 milyard dollardan
ibaret nagd ehtiyati 102 milyard dollar olan 6hdaliyinin yalniz 17%-ni
qargilaya bilirdi. 91 11 milyard dollarliq sermayesine qareiliq 30 qati qader
6hdaliyi olan bankin likvidlik problemini aradan qaldiracagina bazarda
etibarin olmamasi, va bankin miigtarisi do olan hedc fondlari da daxil
olmaqla, kreditorlarin 6z amanatlerini bankdan geri gakmasina va bankin

88 Lehman Brothers Sirketlaq Qrupu Lehman Brothers Bancorp Inc, Lehman Brothers
Commercial Corp. (LBCC), Lehman Brothers Inc. (LBI), Neuberger Berman, Lehman Brothers
Holdings Plc, U.K, Lehman Brothers OTC Derivatives Inc. (LOTC) kimi irketlerdan
ibarotdir.
89 Warwick J McKibbin and Andrew Stoeckel, 5-6.
90 Sort ticarat modoniyyoti onun risk almaga meyilli olmasindan va "aqressiv" davrammdan
irali golirdi. Bu modoniyyot halo yarandigi ilk illardan movcud idi: 1920-ci illarda investisiya
miihitinin yeni inkigaf etdiyi vaxtlarda tutarli bir investor kimi davranan girket, 1930-cu
illarin "Bbyiik Bohramm" iggi personalmin sayini azaltmaqla, ancaq igilarin amok haqqlarim
kasmadon "sag qala bilmiedi". Mahz bu davrami ila taninan Sirket, 2007-ci ildo Fortune
Magazine-nin firmalarm torafindon an qox boyanilan Sirketler siyahisinda qiymotli kagizlar
izra ixtisaslayan girket kimi Lehman Brothers-don sonra ikinci sirada yer tutmuqdu. Bax:
America's Most Admired Companies 2007
http:/jarchive.fortune.cornimagaznes/fortin/mostadmired2007industriesidusry12);t
mnl (son baxix: 13 Aprel 2017).

91 Yener Coqkun, Kilresel Kriz Silrecinde Yattrim Bankalar ile Diger Finansal Aracilarda Yaganan
Finansal Bagarisizlklar ve Kamusal Midahaleler, 71 Bankacilar Dergisi 23, 25 (2009).
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aktivlarini hatta zeroro olsa bela sataraq borclarim 6damaya galimasina sabab
olmupdur.9 2

Investisiya banklari manzil bazarindaki partlayiedan sadace ipotekali
kreditlerin xeyli hissasinin satin alinmasi ile deyil, hamqinin bu kreditleri
fimid edilan galir va risklore asas g6tilrorak, diger investorlari calb edo bilacak
formada strukturlaqdirilan aktivlare gevirorak xeyri alda etmak istayirdi.9 3

Ipoteka taminath qiymatli kagizlar va borc taminath istiqrazlar olaraq taninan
bu aktivlar Bear Stearns-in 2 bayiik hedc fonduyla maqhurlaymidi: "Yilksak
doracali strukturlaydirilmi kredit strategiyalari fondu"9 4 Va "Yilksak doracali
strukturlaydirilmi kredit strategiyalari b6yiidfilmii§ leverec fondu"9 5.96 2007-
ci ilda bu hedc fondlari 20 milyard dayerinda borc 6hdalikleri ile tamin
olunmu§ istiqrazlara sahib idi va bu derivativlar do ipoteka taminath qiymatli
kagizlara asaslanirdi. Belelikle, 2006-ci ilden digmaya baglayan qiymatler
hemin hedc fondlarinin sonunu gatirmiedi.

Ancaq bata bilmayacak qader bayiik olmasi va sistemli risk yaratma
tahliikesi Federal Ehtiyat Sistemin Bear-in sahmlerinin JP Morgan torefindon
satin alinmasi igfiin §arait yaratmasina sabab olmupdu. Bas Federal Ehtiyat
Sistemini buna vadar eden no idi? Bir investisiya banki oz anonevi
magguliyyetindon alave olaraq g6sterilan 2 miihtim fealiyyeti do heyata
keqire bilor: (i) sahmlerin, istiqrazlarin va diger qiymatli kagiz va hissaler do
daxil olmaqla investisiya portfelinin idaragiliyi; (ii) asas market-meyker
(bazar igtirakgisi) va kontragent toref olaraq birjadankenar derivativ
bazarinda (over-the-counter (OTC) derivatives market) idaragilik. Investisiya
risklerinin normadan artiq olmasi sahmdarlar va kredit veranlar igfin
xaberdarliq siqnali olmalidir, ancaq investisiya zerarlorinin bir bankin
derivativ bazarinda 6hdaliklerini 6dame qabiliyyetine maneqilik t6ratmadiyi
vaxta qader maliyya sistemi igfiin birbaga risk yaratmir. Bear Stearns xilas
edildi, giinki qlobal maliyya sisteminin asas hissasiyle olan derivativ

miiqavilabori onu "bata bilmayacak qader bir-biri ile alaqali" hala gatirmiedi.917

92 Yen orada.

93 Bryan J. Orticelli, Crisis Compounded by Constraint: How Regulatory Inadequacies
Impaired the FED's Bailout of Bear Stearns, 42(2) Connecticut Law Review, 647, 653-654
(2009).
94ingiliSca: High-Grade Structured Credit Strategies Fund.
95 ingiliSca: High-Grade Structured Credit Strategies Enhanced Leverage Fund.
96 BRYAN J. ORTICELLI, yena orada.
97DwIght Jaffee & Mark Perlow, Investment Banking Regulation After Bear Stearns, Economists'

Voice 1, 1-2 (2008) htt facu.t salisbd
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III. Dodd-Frank Qanunu va Volcker Rule: Investisiya

banklarinin yeni d6vrii
Maliyya bahranindan alnan an bayiik dars daha effektiv tanzimleyici

normalara olan ehtiyac idi. Dodd-Frank akti maliyya amaliyyatlarinda
standartlarim tayin etmak va n6vbati maliyya bahraninin qarqisini almaga

istiqamatlanmiedir.
Dodd-frank (i) maliyya bazarinda stabilliyi tahliikeye ata bilacak prosesleri

izlemak va bunun qarqisini almasi iiqiin Maliyya Stabilliyi Nazaret
Komitesini98 qurdu; (ii) ipoteka bazarim va kredit karti sahasi ilzra
monitorunqi heyata keqirmesi iin Istehlakqilarin Maliyya Miisafiesi
Bilrosunu9 9 yaratdi; (iii) derivativlarin iigiincti klirinq evi (third-party
clearinghouse) torefindon s6vdalaydirilmesini maslahat g6rmakle birlikde;
(iv) FED-a iflas eden banklari nizamli olaraq legv etmak salahiyyetini verdi.0o

Dodd-frank Qanununa asason, investisiya banklari birjadankenar
derivativ amaliyyatlarinda harterefli tanzimleyici rejimla iizlaymiedi. 1

Qanun Goldman Sachs va Morgan Stanley kimi investisiya banklarmin AB*-
da svoplarm va qiymatli kagizlarla bagh svoplarm tanzimlanmasini AB*
8mtea Indeksleri Ticaret Komissiyas 10 2 (CFTC) va Birja va Qiymatli Kagizlar
ilzra Komissiya (SEC) kimi qurumlar heyata keqirmaya bagladi. svoplarm
mileyyan n6vlarinin markazi klirinqinin heyata keqirilmesini va bu cur
svoplarm algi-satqisinin mileyyanleydirilmi§ birjalarda va ya diger icra
qurumlarinda heyata keqirilmesini mileyyan edildi. Bununla yanagi, qanun
svop dilerlarinin va asas svop igtirakqilarinin CFTC-don, qiymatli kagizlarla
alaqali svop dilerlarinin va yena qiymatli kagizlarla alaqali svop
igtirakqilarinin SEC-don qeydiyyatdan kegmasini talbb edirdi.10o

Son diizaliplori ile 31 yanvar 2014-ci ildo gap olunan Volcker Rule 1 Aprel
2014-cil ilda qanuni qilvveye minmiedi. Buna baxmayaraq, banklar Volcker-a
asason, 6hdaliklerini halo 2015-ci ilin 21 iyulundan etibaran yerine yetirmaya
bagladilar.1 04 Sabab ise aydin idi: Banklar Volcker-a nifrat edirdi. ginki
Volcker, Goldman Sachs va ya JP Morgan kimi banklarm 6z maliyya vasaitleri
ile riskli yatirimlar etmasini, onlarin hedc fondlarinda va ya 6zal investisiya
§irketlerinda bayuik paylara sahib olmasim qadagan edir.10 5

98 ingiliSca: Financial Stability Oversight Committee.
99 ingiliSca: Consumer Financial Protection Bureau.
100 Christian Evans, yuxanda istinad 74, 52.
101 Liaw, yuxanda istinad 35, 2.
102ingiliSca: Commodity Futures Trading Commission (CFTC).
103 Liaw, yuxanda istinad 35, 2.
104 Volcker Rule Implementation, httpal-s va etsfinra_
marketsitradng-volcker-rule/volcker-rule-Imp lementation.html (son baxix: 18 Aprel 2017).
105 Wall Street hates the Volcker Rule. Will Trump finally kill it?
hit mon ecrmcom/2017/01/09 investinnvokor-riu'e-trumpwalstreet (2017) (son

baxix: 18 Aprel 2017).
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Volcker Rule banklarin dayaniqliligini va tahliikesizliyini artirmaq va bu
qurumlarin fealiyyeti etibarile toqqugan maraqlari va yaranan konfliktleri
azaltmaq maqsadile hazirlanmildir.o6 Dodd-frank Qanununun 619-cu Fasli
ile yanagi, ham do AB*-in Bank Holdinq *irketleri haqqinda Akta1o7 alave
edilan VR banklara hedc fondlari va 6zal investisiya fondlari ile ticaret,
yatirimlarla bagli miinasibatler qurmaq va ya torefdaliq etmak, sponsorluq
va ya diger miinasibatler qurmagi qadagan edir.10o Volcker-do g6sterilan bu
"ticarat" ifadesi aslinda investisiya banklarinin treydinq fealiyyetinda
miihtim rol oynayan "qeydiyyata alinmi ticarat"10 9 baqa diigiilmalidir.
"Qeydiyyata alinmi ticarat" dedikda ise, banklarin 6z maliyya vasaitlerini
miitarilari iin g6sterdikleri xidmotdan galacak moblag va faizlerden daha
gox aktivlarin qiymatlerindaki dayigikliklerden va faiz daracesinin
oynamasiyla aldo oluna bilacak galire g6re riska atdigi fealiyyetler baqa
diiililir. 11o Bu fealiyyetlero her hansi qiymatli kagiz va ya derivativlar do daxil
olmaqla her nav maliyya sonadlerinin xiisusi bir maqsadle, yoni qisa miiddat
arzinda yenidan satmaq igqiin va ya qisamilddatli qiymat oynamalarindan
qazanc olda etmak igqiin yenidan satiinin heyata keqirilmesi igfiin aparilan
amaliyyatlar nozardo tutulur.111 Lakin bu yalniz qisamiiddatli manfoato §amil
edilir, uzunmiiddatli va ya investisiya maqsadli amaliyyatlara aid edilmir.
Bununla yanagi, anderraytinq, market-meykinqla alaqali fealiyyetler, risk
azaldilmast ile alaqali hedcinq fealiyyeti do istisnahiq taqkil edir. 112

"Qeydiyyata alinmi ticaratin" deqiq bir izahi olmadigina va gox ahatali
ticaret qadagasindan doga bilacak manfi noticalari nozare alaraq Volcker-in
asasinda duran mentiq kimi bela gasterilir ki, maliyya institutlari spekulyativ
va riskli amaliyyatlar aparmaq istayirsa, d6vlbt torefindon verile bilacak
maliyya dastayini (taxpayer resources) tahliike altina almamalidir.113

Qanun banklarla miitarilar arasinda yaranan maraq toqqugmalarinin
qarqisini almaq igqiin ciddi tanzimlamelari 6ziinda ehtiva edirdi. Hamin
konfliktlere misal olaraq, bahranin yeni bagladigi d6vrdo Goldman Sachs-in
miitarilarine satdigi miirakkab qiymatli kagizlarin batmasiyla bagli "bayiik
marclare" girarak va hatta miitarilarine bunun xaberdarligini etmaden galir
olda etmaya galimasini misal g6starmak olar. Qisasi, Volcker Rule nazari
cahatdan, d6vlbt torefindon maliyya dastayinin tamin olunan bankqiligi, bela

106 Andrew F. Tuch, Conflicted Gatekeepers: the Volcker Rule and Goldman Sachs, 7(2) Virginia
Law&Business Review, 366, 373 (2012).
1o7ingilisca: The Bank Holding Company Act of 1956.
108 Dodd-Frank Act, Sec. 619, 12 USC 1851.
109 ingiliCSa: Proprietary trading.
110 Gerald Epstein, Volcker Rule: Swiss-Cheesed or Beefed Up?, 49(2) Intereconomics, 111 (2014).
111 Andrew F. Tuch, yuxanda istinad 106, 374.
112 Governor Daniel K. Tarullo, The Volcker Rule,

htts :/ww ±~der~reerv~gome ~vntste~im nytarullo2Ol2Oi i8a~htmi?utm source=
Twitter&utm medium=SM&utm carnpaigvn=Titter (2012) (son baxiy: 25, May, 2017).
n1 Gerald Epstein, yuxanda istinad 110, 111.
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bir dastayi olmayan, riskli va spekulyativ bankqiliqdan ayirmaq igqiin idi: bu,
sanki Glass-Steagal aktinin daha yumpaq versiyasina benzayir.

Volcker Rule-in an bayiik manfi cohati "bata bilmacayak qader bayiik"
siyasetini aslinda gazardi etmasinda idi. Konqres "bata bilmayacak qader
bayiik" konsepsiyasin pargalayacaq, Uoll Striti yenidan quracaq va d6vlbtin
sigortaqi rolunu sonlandiracaq ahamiyyetli bir qanun qixarmaq avezine,
onlarin iglame mexanizmasina mildaxile etmayi redd etdi.11 4 Bu iso, galacakda
yenidan bahranin ba§ qaldirmasini istisna etmirdi.

Natica
Azerbaycan Respublikasinda investisiya bankqiliginin fealiyyet dairesi her

no qader olduqca mahdud olsa da, diinya iqtisadiyyatinda xiisusi bir
m6vqeye malik oldugu danilmaz faktordur. Hal-hazirki Respublikadaki
miirakkab iqtisadi §araitine diqqat etdikda, bu bankqiligin yayilmasi
miizakire obyekti ola bilar. Bela ki, diger maliyya institutlarinin iginin
asanlaydirilmasinda va iimumiyyetle iqtisadiyyatda proseslerin d6vriyyesini

ytingllediracayi aykar olsa da, bu fealiyyetin 6zil ile birlikda gatiracayi
riskler do onu heyata keqiracak bankirlorin professionalligindan va risklerin
idare edilmesindaki peakligindan birbaga asili olacaqdir. Bazar
iqtisadiyyatinin k6klerinin her gin daha da darinloediyi d6vrdo d6vlbt
tanzimlamasina va d6vlbt fondlarina fimid baglamaq avezine, mahz bu
investisiya banklarindan bir sira hiiquqi §axslerin maliyya bazarinda 6z
mavqeyini tutmasi iliqin birbaga dayaq kimi istifade oluna bilar. Nazare alsaq
ki, Respublika arazisinda hatta d6vlbt fondlari bela hilquqi §axsleri agagi faizli
kreditle maliyyalaydirerkan kommersiya banklarinin vasitagiliyindon istifade
etmali olur va verilan kreditin sonraki taleyi barade diigiiniilmiir, investisiya
banklarinin vasitagiyi ile bu halda maliyyalaydirilma ile yanagi, pullarin idare
edilmesi va yeri goldiyi zaman bu barade ixtisaslaymi miitaxessislorin
hilquqi §axsin yenidan dirgelmesinda voziyyeti ala almalari daha effektiv
vasitedir.

Goldman Sachs-in CEO-su Lloyd Blankfein-in "Tanrinin igi" olaraq
adlandirdigi investisiya bankqiligi, albatta ki, qlobal maliyya bahranindan
yan kegmadi. Sigorta va timumi bank sektorunda oldugu qader investisiya
bankqiliginda milhafizakarligin olmadigi aydin mosaladir. Ancaq, sermaya
bazasi ile aldigi yiiksak riskler bir-biri ile uygunlaymamasi bu banklarin an
bayiik balasi olmupdu. Qisa va ya ortamiiddatli qiymatli kagizlari
maliyyalaymalari do diger bir torefdan maliyya baximindan riskleri daha da
artirmidi. Hansi ki, bu finsfir Lehman Brothers va Bear Stearns-in da bu cur
davranmasi onlarin sonunu gatirmiedi.

114 Christian Evans, yuxanda istinad 74, 57.
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Bbyiik Bahran d6vriinda o dbvrki AB* prezidenti Franklin Ruzveltin do
qeyd etdiyi kimi, an miihiim qararlar bahran d6vriinda qabul edilir.115 2007-
2008-ci il bahranindan qixarilan noticolarlo maliyya bazarini yenidan
tanzimlamak maqsadile qabul edilan Dodd-Frank Qanununun asas rolu da
galacakda bahranlarin qarqisini almaq igqiin real iqtisadiyyata dastak olacaq
maliyya sisteminin qurulmasi idi. Volcker Rule ile xiisusile do Glass-Steagall
Aktinin qilvvaden diigmasi ile yixilan kommersiya va investisiya banki
arasindaki tahliikesizlik divarini yenidan inga edilmesina cohd gasterildi.
Bununla da banklarin diqqatini oz mi tarilarina xidmot g6stormesine
y6nlandirilmaya va "bayiik spekulyativ marclarinin" qarqisini almaga
fokuslanildi. Volcker Rule va Dodd-Frank stabil bankinq sektorunu
formalaqdirmaq igqiin AB* qanunvericiliyinin miihilm normalarindan hesab
olunur.

115 Yena orada.
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Sanam Mustafayeva*

Dunyevi va islam olkelerinda musalman
qadinlarin huquqi statusu

Annotasiya
Feminizm sahasinda problemlarla qarpzlagan Islam dini va ondan tirayan Islam hiququnda
qadzn hiquqlarmn aks olunmasi masalasi har zaman miibahisa dogurur. Mixtalif lkalarda

maskunlaymly miRsalman qadInlarn hiiquqlari var ila yox arasindadir. Bu niqteyi-

nazardan, maqalada Islamda aks olunan qadzn hiquqlar ila islam alkalarinda mbvcud olan

qadzn hiquqlartnin miqayisasina, diinyavi blkalarda miisalman qadInlara "diinyavilik"

prinsipinin gamil edilmamasi masalasina yer verilmig, ham miRsalman, ham da dinyavi

blkalarin niimunasinda atrafli aragdirma aparlmidir.

Abstract
Islamic religion that faces problems in the area of feminism and in the Islamic law that
derives from it, the question of reflection of woman rights always creates controversy. The
rights of muslim women that had been settled in different countries are between "there is"
and " there is not". From this point of view a place was given to the comparison of the
woman rights in Islam and the woman rights existing In Islamic countries, to the question
of not applying the "secularization" principles to Muslim women in secular countries,
besides these problems were investigated in the sample of both Muslim and secular countries.
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da agiq formada Islamla alaqalandirir. Haqiqaten do Islam hiiququ
gargivasinda qadin hilquqlarina yer verilmirmi?

Miisalman qadinlarin eqidesine g6re maruz qaldigi tazyiqlar XXI asrdo
gaindamden diimair. Istar Islam dini rehbor tutulan 6lkelerda, isterse do
diinyevi 61kelerdo bu hallar farqli formalarda tazahiir edir. Buna g6re do
Islam dini her zaman zidd fikirlarla qargi-qareiyadir. Islam d6vbtlerinda
qadinlarin maruz qaldigi hiiquq pozuntularinda "din" aspekti behana
rolunda gixi§ edirsa, diinyevi 61kelerdo miisalman qadinlarin maruz qaldigi
qeyri-qanuni hallarin asl sababi onlarm dinidir. Mbvcud voziyyet miiyyan
bir cografi arazi dairesinda mahdudlaqmir. Bu sababden sirf miisalman
qadinlarin hilquqlari masalasi araqdirmanin mavzusu olacaqdir. Maqalado
Islamda mbvcud olan qadin hilquqlari ile birlikda, miisalman qadinlara qarqi
y6nalan hiiquq pozuntularinin sabableri miiyyan olunacaq va nazari hisse
ile totbiq arasindaki ferq ortaya qoyulacaqdir. Miisalman 61kelerinda yagayan
qadinlarla diinyevi 61kelerdo yagayan miisalman qadinlarin hiiquqi
veziyyetinin ortaq va farqli cohatleri aydinlaqdirilacaqdir.

I. Islami va diinyavi 61kalarda qadin hiiquqlarinin

manbayi
A. Qurani Karimd qadin hiiquq subyekti kimi
Qurani-Karimda qadinlarin sosial voziyyeti iki aspektda

dayerlandirilmiedir: 1. Islamdan 6ncaki d6vrdo qadin; 2. Islamda qadin.
Burada qadinlarin hiiquq va voziflari, eyni zamanda kiginin qadin qarqisinda
daqidigi vezifolare yer verilmiedir. Bir nav mbvcud olan bu hiiquq va
vozifelor sinallaqmatik xarakter da~iyir. Islam hiiququnun totbiqinda yaranan
problemlari daha deqiq hall etmak iigiin bu hilquq miinasibatlerinin subyekti
olan qadinlarin sahib oldugu hilquqlarin nazarden keqirilmesi zeruridir.

1. Yaamaq hiiququ - Islamin barqarar olmasi dogulan qiz ugaqlarini
61diirmak adatini zamanla siradan qixardi. Kigik qizlarin yagamaq hiiququ
onlarm tabii hiiquqlarindan biri olub, Quranda 6z aksini miixtalif formalarda
tapmildir: "0, istadiyini yaradir, istadiyine qiz, istadiyine oglan avladi ata
edir."'

2. Camiyyetda igtirak etmak hiiququ - Islamdan 6nce bazi qadinlarin
comiyyetda m6vqeleri var idi, lakin bu sadace varli va asilzade nasline
mansub olanlara aid idi. Bu cir qadinlardan biri Mohammad Peygamberin
(s.o.s.) birinci heyat yoldaqi Xedica xanim idi ki, o Makkedo qadinlardan va
bazi kigilarden iistiln m6vqeye malik idi. 2 Islam yarandiqdan sonra isa
tabqasindon asili olmayaraq blitiin qadinlara bu hiiquq tanindi. Mohammad

1 Meryem Arikfidan, Islam Hukukunda Kadin Haklarinin Korunmasina Yonelik Tedbirler,
26. (2015).
2 Yen orada, 9.
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Peygambare (s.o.s.) biat eden qadinlar 6zlerine ictimai sferada yer tapdilar.
Bazilari bu sahada xeyli aktiv olmu§, bazilari ise kigilarden geri qalmayan
tarzda islahatgi todbirlor heyata keqirmiedir. Masalan, Harun ar-Regidin
arvadi Ziibeyde. Ziibeyde xamm Makkeye iqmali su gakdirdiyine g6re
sudapiyanlar indi do pherin kiigalarinda "Eyni Ziibeyde" ("Ziibeydenin
g6zleri kimi §affaf su") bagiraraq gazirlar.3

3. Ayri-seqkiliya maruz qalmamaq hiiququ - Bir qayda olaraq ham
qadinlar arasinda beraberliyi, ham do qadin va kigi arasindaki beraberliyi
6ziinda Aks etdirir. Kimliyindon, statusundan va m6vqeyindon asili
olmayaraq biitiin qadinlara eyni daracade hiiquqlarin taninmasi bela siibut
olunmupdur. "..Allah yaninda an iistin olaniniz, giinahlardan
gakinaninizdir." Islam iiqiin qadin va yaxud kigi olmaq yox, 6namli olan yaxqi
va tamiz bir insan ola bilmakdir. 8gar ki, Islam hiiququ kigilarin manafeyina
xitab eden bir sistem olsaydi, Qurani Karimda "Kigilar" adlanan bir suraya
rast galardik. Lakin sonuncu semavi din kigilarden gox qadinlarin
qorunmasina, onlarm qiymatli tutulmasina 6nem g6sterdiyi iiqiin Nisa, yoni
"Qadinlar" adlanan surado qadinlarin mavqeyini tanzimleyir.4

4. Seqmak va seqilmak hiiququ - Quranda qeyd olunur ki, "Ey
Peygambar! Mbmin qadinlar Sono galib biat etdiklerinda onlarm biatlerini
qabul et va Allahdan onlarm giinahlarinin bagiglanmagini dile. inki Allah
rehmli va bagiglayandir." Biat etmak qadinlarin azad bir §akilda 6z
rehborlarini segmasi anlamma galir va bu hiiquq Islamin barqarar oldugu ilk
d6vrlordo meydana galmiedir. Seqilmak hiiququna goldikda ise, bu hiiququ
qadinlara qadagan eden her hansi bir delil yoxdur. 8ksina Quranda qeyd
olunur ki, kigi va qadinlara her bir iqda masuliyyet eyni daracedo verilir. Nisa
suresi 58-ci ayedo gasterilir: "Allah size amanatleri, insanlarm haqlarin
onlara qaytarmagi emr edir. Insanlar arasinda hakm qixaranda adalatli hakm
qixarin."6

5. Tahsil hiiququ - Qurani Karimda 8alq suresinin birinci ayesinin
"Oxu!" deye baglamasinin manasi ondadir ki, Allah her bir cins iiqiin elmi va
6yranmayi vacib bilmiedir. Qadmlar Islamin galigi ile oxu va yazi qaydalarin

6yranmi§ va 6yratmaya baglamiplar.7

6. iqtisadi mUstaqi1lik hiiququ - Qadm ixtiyarinda olan irsden, 6hdasinda
olan maldan istadiyi kimi istifade edo bilar.8

I Miibariz Sileymanh, ehmad Agaoglu, "Islama gore va islamiyyetda qadin" asarina elmi-
tanqidi yanagmalar, 75 (2008).
4 Yuxanda istinad 1, 10.
5 Yena orada, 111.
6 Yen orada, 113.
7 Yena orada, 104.
8 ebdirrahman Yusifpur, Islam dininda qadin masalasi (Tarctime: Haci Soltan, Garyivaz
Nazim), 6 (1995).
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7. Xarclarini talab etmak hiiququ - Qadinin bu hiiququ kigilarin vozifesi
olaraq formalaymidir. Yani kigi 6z qadininin biitiin xerclarini (yemak, iqmak,
geyim va s.) 6damalidir. Kigi imkani oldugu halda qadinin xerclarini tamin
etmirsa, qadinin istadiyi vasitalarla arindon ehtiyaclarini 6damayi tb1b etmak
hilququ var. Buna nail olmadiqda, mahkamaya milraciat edo bilar.9 Bu,
mahkame miidafiesi hiiququnu ortaya gixarir.

8. Nikahda serbastlik hiiququ - Islamda qadinin izdivaci 6z alindedir, bu
mosalado her hansi bir macburiyyet yolverilmazdir.1 o 8gar nikah eqdinda
qarhiliqli raziliq olmazsa, Islam baximindan bu miiqavile etibarli hesab
olunmur.11

9. Miras hiiququ - Bu hiiquq Nisa suresinda 6z aksini deqiq qaydada
tapmildir.12 Surado qeyd olunur ki, bir oglan avladinin payi iki qiz avladinin
payina beraberdir. Bu, ailanin strukturu ile baglidir va Islamda maddi
masalaler ilzra masuliyyet kigiya verilmi§ bir 6hdalikdir. Ona g6re do bu
qayda qadinlara qarqi ayri-seqkilik nazardo tutmur."

10. Eyni haqq va cazanin verilmesil 4 - Taqsirli olan her bir §axsa miidafia,
semimi peymanhiliq qaydasinda taqsirini etiraf etmak hiiququ va t6ratdiyi
amela g6re masuliyyet prinsipi nazare alinmaqla caza todbirlari totbiq
olunur.1 5

B. Beynelxalq hiiquq nonnalannda Aks olunan qadin hiiquqlan
Orta asrlore nozar saldiqda g6rmak milmkiindlir ki, Islam 6z galigi ile onun

qabul olundugu comiyyetlerdo qadinlari xilas etmiedir. Onun orta asrlordo
arq qadinlarina tanidigi hilquqlara Avropa va diger 61kelerdaki qadinlar

uzun iller boyunca malik deyildilar. XIX asra qader Danimarka va Fransada
qadinlar miras payindan mahrum idi.16 Fransada qadin heyat yoldainin
icazesi olmadan bank hesabina pul yatira bilmaz va ya buradan pul g6tilre
bilmazdi. Isveqrade ise qadinin segma va seqilma haqqinin taninmasini
comiyyet qabul etmak istamirdi. Qadinlarin hiiquqi statusu, onlarin kigilarlo
beraberliyi masalasi II Diinya Miiharibesindon sonra BMT garqivasinda
qloballaqdirilmi, buna dair bir nega beynolxalq miiqavile baglanmi va
d6vlbtlerin iizarine bu sahade ciddi 6hdalikler qoyulmupdur. Bu sahade olan
ilk ciddi addimlardan biri 1948-ci il UmumdiInya Insan Hiiquqlari
Bayannamasidir va o, ayri-seqkilik mahfumunu yekdillikle redd edir.

9 Yen orada.
10 Yena orada, 5.
11 Yuxanda istinad 1, 43.
12 etrafli bax: Nisa, 4:11/12.
13 Yuxanda istinad 1, 117.
14 Lala Monsimova, Islamda Qadznin Statusu, 2 "Dovlat va Din" Idimai fikir toplusu, 110, 115
(2009).
15 e1-Maida, 5:33/34.
16 Yuxanda istinad 8, 3.
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XX asra qader qadinlar daha gox siyasi hiiquqlar talbb edir, xiisusan segmak
ve seqilmak hiiququna malik olmaq istayirdilar. "Qadinlarin Siyasi
Hiiquqlarina dair Konvensiya" (1953) XX asrdo bitiin diinya qadinlarma bu
hiiququn taninmasim zeruri bilmi§, "Qadinlara qarqi ayri-seqkiliyin aradan
qaldirilmasina dair Konvensiya" (1981) ise beynolxalq arenada qadin va kigi
hiiquq beraberliyini tasdiq etmiedir. Burada qadinlar igfin nazardo tutulan
hiiquqlar geni§ §akildo izah olunmupdur: 7-ci madda qadinlar igfin siyasi, 10-
cu madda tahsil sahasinda, 11-ci madda maggulluq sahasinda olan hilquqlari,
14-cil madda kand yerlarinda yagayan qadinlarin voziyyetini tanzimloyan
normalari Aks etdirir va iizv d6vltler iiqiin ciddi vezifbler nazardo tutur.

Islamda qadin hiiquqlarinin tsbit olunmasi ile qadin hilquqlarinin
beynolxalq qaydada tanzimlanmasi arasinda 13 asr farq mbvcud olsa da,
verilan qararlar va qabul edilan normalar Islamdaki qadin m6vqeyile kasizir.

II. Miiasir d6vrda Islam hiiququnun tatbiqi va bu
61kalarda qadinlarin vaziyyati

Umumiyyetle, miisalman qadminin evolyusiyasin dard marhalaya
b6lmak olar: birinci - Mohammad peygamber (s.o.s) vaxtindan amovilarin
hakmranligina qadarki dbvr; ikinci - amovilarden ttirklare qadarki dbvr;
iigiincii - tiirklerin hakimiyyetinin dbvrii; dardiincii - qadmin tamamile

niifuzdan diigmasi dbvriidir.1 7

Miisalman hiiququ diger hiiquq sistemlari kimi 6ziinda ehkam qaydalar
hesab olunan normalari Aks etdirir ki, bu normalarm totbiqi her bir miisalman
ford - ham fiziki §axsler, ham do miisalman d6vlbtleri iiqiin zeruridir. Bazi
fikirlare g6ra, miisalman hiiququ miistaqil elm sahasi deyil, Islam dininin bir
qolu kimi ixi edir." Her bir halda, d6vlbtin konstitusiyasinda resmi din
olaraq Islam dini g6sterilmiedirsa, hemin subyekt ariat qaydalarin diizgiin
totbiq etmalidir. Lakin Feminizmin iri addimlarla ireliladiyi; madeni 61kelerin
ictimai taqkilatlarinin, g6rkamli xadimlerinin qadmin voziyyeti haqqmda

dijgiindilyi; nahayat, asrlorlo qadmmn qula gevrilmesinin adalatsizlivinin
dark edilmesi va noticade Avropa va Amerikada qadin hilquqlari giindon-
giine geniplanib kigilarin haqlari ile beraberlegmaya dogru inkigaf etdiyi bir
zamanda Asiya va Afrikada milyonlarla miisalman qadin an primitiv insan
hilquqlarindan mahrumdur.19 Miisalman 61keleri ya milasirliya gata bilmir,
ya da Islami dark etmir. Islam orta asrlordo miiasirlik carqisi kimi taninmi,
asrlor boyunca bu cir davam etmiedirsa, niya hal-hazirda bu bela deyil?
Milislman xalqlari Islam sayesinda sivilizasiya yaratmi, bu sivilizasiyadan
qeyri-miisalman xalqlari da behralanib inkigaf etmiqlar. Lakin XVIII asrdo

17 Sileymanh, yuxarida istinad 3, 66.
18 Monsimova, yuxarida istinad 14, 114.
19 Sileymanh, yuxarida istinad 3, 51.
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Islam madeniyyetinin inkigaf surati awagi diigmi§, miisalman xalqlarmin
taraqqi baximindan gerilemesi miiqahide olunmupdur. 20 Burada yaranan
problem Islam dini ile bagh deyil. Bunu siibut etmak iigiin bazi Islam
61kelerinda olan hilquqi veziyyetin nazarden keqirilmesi maqsademilvafiq
olardi.

A. Saudiyye Orabistaninda qadinlann hiiquqi veziyyeti
Bir sira fikirlare g6ra, diinyanin heq bir yerinda qadinlar Saudiyya

Brabistaninda oldugu kimi qaribe heyat tarzi siirmiirlor. Saudiyya kigilari
qadinlari "baximli mirvari va gizli xazine" adlandirsalar bela, onlara ikinci
tabqa kimi davranmaga davam edirlar. Qadm hilquqlarinin qorunmasi
masalasi her bir d6vrdo 6nam kasb etsa do, Saudiyya d6vlbtinda bu masela
kigik bir yeri ahata edir va 6lkedo an gox miibahise olunan, buna baxmayaraq
qaranliq qalan mavzulardan biridir. Nega yagmda olursa olsun, burada
yagayan qadinlar miltlaq mileyyan bir kiginin himayesinda olmalidirlar.
Qadmlar qanuni niimayandenin raziligi ile maktaba gedir va iqlayirlar. 8ks
taqdirdo qadin nilmayandenin istayine uygun olaraq iglamak hiiququndan
mahrum ola bilar. Islam qadinlar iiqiin iqtisadi miistaqillik nazardo tutursa
bela, Saudiyyedo qadinlar nikah miinasibatlerine daxil olduqda bu
miistaqilliyi icra edo bilmirlar. 2011-ci ilda Kral Abdullah qadinlarin seqki
hilququnu va kral qarqisinda mbvcud olan orqanlarda gixi§ edo bilacaklerini
elan etmiedi.2 1 Son d6vrlordo bu d6vlbtda qadinlara §axsiyyeti tasdiq eden
sonad olda etmak hiiququ verilmiedir.22 Amma bu hiiquq miltlaq xarakter
daqimir, qiinki qanuni nilmayanda qadmin §xsiyyetini tasdiq eden sonadi
almaq hiiququnu mahdudlaqdirir. Daha deqiq desak, bu qadinlarin varliginin
tak hiiquqi siibutu adlarmin heyat yoldaylarmin §xsiyyet vasiqasinda aksini
tapmasidir. Boganma zamam onun adi atasinin, agar sag deyilse, qardamin,
qardaqi yoxdursa, onu az-gox tanyan an yaxin kigi qohumunun §xsiyyetini
tasdiq eden sonadinda qeyd olunmalidir. Bir riyad torciimagisinin fikrince,
qadinlar onlari her an taqib eden birisi oldugu miiddat arzinda fikirlarini azad
bir §akildo ifade edo bilmazler. 0 qeyd edir ki, qadinlarin 6z hiiquqlarina
malik olmasi iiqiin ilk addim, §axsiyyeti tasdiq eden sonade malik olmaqdir.
Bunun ardinca baqqa marhalaler do galacakdir. Miisalman qadinlarin galacayi
iuigun yaganacaq gox §ey halo yaganmamildir.23

20 eli Jzzatboyoviq, Islam va miiasirlik (Tarcime: A. Mehdiyev), 3 (1997).
21 Saudi Arabia: Women Can Vote, Starting in 2015, (2011),
http/ww2s2~orginex shour rundo kaudi-araia- 0;~nten vote/ (son dafa ziyarat
olunub: 6 Aprel, 2017).
22 The Women of Islam, . Sunday, (2001),

(son dafa ziyarat
olunub: 6 Aprel, 2017).
23 Yen orada.
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B. Iran Islam Respublikasinda qadinlarin hiquqi veziyyeti
Iran qadinlari seqki hiiququ ile halo §ahliq d6vriinda ikon 1963-cil ildo

tamin olunmupdular. 1979-cu ilda ba§ veran inqilabdan sonra yaranan
voziyyet ise avvalki ile eyniyyet taqkil etmirdi. Inqilab d6vriinda va ondan
6nce qadinlarin dastayini qazanmaq igqiin Xomeyni qadin hiiquq va
azadliqlarina miinasibatda feminist vadlerla gixi§ edirdi va bunlardan bir
negasini heyata keqirmiedi. 0, kand yerlarindaki qadinlarin ali tahsil
almasinda, parlamentda igtirak etmak hiiquqlarinin tamin olunmasinda
bayiik rol oynamildir.2 4

Milasir Iran Islam Respublikasi bziinii demokratiyanin asas gbttirilldilyi!
teokratik d6vlbt kimi gbriir va Konstitusiyasinin demokratik niyyetleri Aks
etdirdiyini iddia edir. Ancaq Iran Konstitusiyasina diqqatle nozar saldiqda,
bu demokratiyada qadin hiiquqlarinin miidafiesi sahasinda bir sira
qilsurlarin oldugunu g6rmak olur. 2 5

Hal-hazirda Iranda qadin hiiquqlari ham artir, ham azalir.26 1979-cu ilden
bu yana, Iranda qadinlara qarqi ayri-seqkilik nazardo tutan aile
qanunvericiliyinin dayiedirilmesi igfiin gilcifi sosial tazyiq vardir. Iranda
demoqrafik voziyyet onu gasterir ki, ahalinin 70%-i 30 yaga qadardir va onlar
daha gox azadliq tabb edir. Bela olduqda bazi suallar yaramr. 8gar beraberlik
va adalatlilik Islamda va aoriatda heqiqi dayarlardirsa, niya bu dayarlor

qadinlari ikinci planda g6ran va kigilarin hakimiyyeti altina salan Iran aile
qanunvericiliyine yansimamildir? Natice etibarile, Iranda formalayan
feminist qrup daha gox azadliq tab edir. Bu feminist harakati tabb edir ki,
Iran iizv oldugu beynolxalq insan hilquqlarina dair konvensiyalarin,
beynolxalq miiqavillarin totbiqini sistemli §akildo heyata keqirsin.

Qurani diizgiin §akildo tafsir etmak va dbvlatin beynolxalq arenada 6z
6hdaliklerini heyata keqirmesi Iranda qadinlar igfiin timid yeri kimi
gariiniir. 27 Lakin d6vlbt iqindaki bu qrup ela baqa dileiir ki, d6vbtle dinin
ayrilmasi qadin va aile hilququ baximindan dogru yoldur. Amma problem
her zamanki kimi islam hilquq normalarinin totbiqinda 6z aksini tapir.
Iqtidardaki din xadimleri Quranin "ailade patriarxal qurulu§" formasinda
tafsirini va qanunlara bu formada torctime olunmasim tasdiqlamaya davam
ederkan, Iranda Quranin daha dinamik bir §akildo tafsir olunmasim diqqata
alan bir harakat var. Bu citr tafsir qadin hiiquqlarini qanun yolu ile
genipledecak va onlari qoruyacaqdir. Sadace XX asrdo ariate ani geri d6ni§
kigilaro hadsiz hiiquqlar va hakimiyyet verdiyi igfiin qadinlar onlarin
hakimiyyeti altina diitdiiler. Her xirda sababden kigilar onlari boyadiqda sual

24WSusanW. Tiefenbrun, The Semiotics of Women's Human Rights in Iran, Paper No. 975512, TJSL
Legal Studies Research, 7, (2007).
25 Yen orada, 16.
26 Yen orada, 114.
27 Yen orada, 115.
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yaranirdi ki, ariat belami deyir?28 Naticade, qadinlar arasinda bu dir miixalif
qruplar meydana galir va onlar miisalmangliga va ya Irana xayanet etmi§
kimi qalame verilir, ya da onlara Qarb torefdari kimi baxilirdi. Bir gox
araqdirma gasterir ki, kigilarin qazandigi bu qeyri-mahdud hakimiyyet
(boyanmalar, poliqamiya) Quran va yaxud Allah torefindon onlara yazili
olaraq yox, sadace miisalman hiiquqqiinaslar29 va din xadimleri torefindon
verilmiedir. Hal-hazirda Qurani Karimin diizgiin tafsirine diqqat eden Iran
feministleri onun baraberlik mesajin ugurla meydana gixarmiglar.o Bu dir
davam etdikleri taqdirda, Iranda qadin hiiquqlarinin mahz Islam yolu ile
miidafiesina heqiqi bir timid vardir.

C. Iraqda qadinlarn hiiquqi veziyyeti
XXI asrin avvallerinda Iraq qadinlarmin statusunu miiharibalar, mazhab

diigmenqiliyi, islam hiiququ ile Iraq Konstitusiyasi arasindaki miibahisoler,
adat-onan ile milasir yagam tarzi arasinda yaranan farqlar mileyyan edir.
Iraq qadinlarma an gox tasir g6storan amil mahz milharibe olmupdur. 2003-
cii ilda Amerika va Ingiltera ordusu 6lkeye daxil olduqda, baglayan miiharibe
voziyyeti pisleedirmi§, insan hiiquqlari kontekstinda qadin hiiquqlarini

iimuman yerla bir etmiedi. Kiqilar bir qayda olaraq, d6yiigii kimi ahid
olurdusa, qadinlar ham camiyyetda, ham do aile daxilinda zorakiliq, cinsi
istismar va bir sira taqiblere maruz qalirdilar. Bazi b6lgalardo halo do
qalmaqdadirlar. 8sgarlor torefindon badboxt edilmi§ qadinlara sonradan 6z
ailesi va qohumlari tazyiqlar gasterir, onlari 1dfiriir, ya da intihara savq
edirlar.3 1  2005-ci il 15 oktyabr tarixinda keqirilan referendumda3 2 Iraq
Konstitusiyasina kigi va qadin beraberliyini nazardo tutan 14-cil madda alave

olundu, lakin praktik cohatdan bunun totbiqine rast galinmadiyi gaz
6niindedir 3 Iraqda qadinlar an adi hiiquqlara bela malik deyillar. Masalan,
qadinlar 6lkedo noqliyyat vasitesi kimi avtomobilden birbaga istifade edo
bilmazler. Bu timumi veziyyet 8l-Qaide taqkilatinin qadinlardan kamikadze
kimi istifade etmasine §arait yaradir. Bela qadinlarin maqsadi sadace
ugradiqlari haqsizliqlara g6re intiqam almaqdir.3 4

28 Yen orada, 116.
29 Yen3 orada, 117.
30 Yena orada, 118.
31 Bilgay Duman. Irak'ta Kadinlarin Durumu ve Siyaset: Tirkmen Kadinlari Ornegi, 1(7-8)
Ortadogu Analiz, 98, 99 (2009).
32 Referendumdan sonraki konstitusiya Islama zidd heq bir qarar Qxarilmayacaglm aqiq bir
akilda boyan etmiedi. etrafli bax: Women, Islam and the New Iraq, (2005),

ht/Jwwiv.n times.comb fcrinternitionaL 20060Ofaessay v85n1 colemain.htm2pag eant
ed-print _r-0 (son dafa ziyarat olunub: 6 Aprel, 2017).
33Yena orada.
34 Yuxarida istinad, 31.
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Iraqda mileyyan yerlbrdo aski qabile adatleri qaldigi igfin namusu
tamizlemak adma cinayetler hadsiz goxdur. Hotta Iraq qanunvericiliyi
cinayetin tarkibinda namus zamini olduqda, bunu yiingiiloedirici hal kimi
nazare alir. 8gar cinayet bu zaminda t6radilibsa, sanksiya sadace 6 ayliq
azadliqdan mahrum etma cozasindan ibaret olur. 5 Iraq qanunvericiliyi 2002-
ci ilda namus cinayetlerini kriminallaqdirmi olsa da, bugiinlardo hemin
normanin ttbiqindon behs oluna bilmaz.36 BMT 8hali Fondunun (UNFPA)
2012-ci il g6stericilarine asason, Iraq Kilrdilstaninda her il 5000 qadi namus
adi altinda 1dtirilhir. Hamin erazide 1991-2002-ci iller arasinda 446, 1999-
2000-ci illardo ise 155 qadin bu cinayetin qurbam olmupdur.17 Bir gox qadin
bu tahliikeye d6za bilmir va cinayet qurbam olmaqdansa, intihari seqir. 2007-
ci il aprel ayinin 7-do Mosul pheri yaxinliginda yerlogan Bahzani arazisinda
17 yali Doa Xelil Asvadin 6z kigi qohumlari torefindon geni§ kiitle qarqisinda
daqqalaq edilmesinin sababi sevgi idi. Buna g6re do bir gox qadin bama

galacakleri bilir va nisbaten "asan" altimi seqir. Hawlati qazetine gara, 2011-

ci ilda Siileymaniyya va Duhokda 76 qadin eyni sababden intihar etmiedir."
Saudiyya Brabistaninda oldugu kimi, burada da qadinlarin xarici pasport

almaq masalasi miistaqil garqivedo heyata keqirilmir. Iraq Xarici Iglar
Nazirliyinin milvafiq b6lmesi torefindon qadmin z yaxin kigi qohumlarmin
birindon icaza almasi asas todbir kimi gtilrillir.3 9 8ks mavqenin
niimayandolari torefindon hadof olmalarma baxmayaraq, 6lkedo qadin
hilquqlarini qorumaga galian bir sira feminist qruplar,4 0 §iddate va altim
tahdidi ile iiz-iize qalan qadinlara k6maklik g6storan siginacaqlar va qadin
comiyyetleri do vardir.4 1

Bir sira iraqli maarifqilar Konstitusiyanin Islam qaydalarma zidd
olmayan qararlar qabul etmasine qadin hiiquqlarini yox eden finsfir kimi
baxsalar da, 4 2 bir gox miisalman 6lkesinda oldugu kimi Iraqda da reformistler
§eriati diinyeviliya dayigmak cohdlerini artiq tark edibler. Bunun aksina,
qadin hiiquqlarini Islami formada insanlara talqin etmaya galiirlar.43

3 Yena orada.
36 Minoo Alinia, Honor and Violence Against Women in Iraqi Kurdistan, 163 (2013).
3 Yena orada, 1.
38 Yena orada.
39 Yuxarida istinad, 35.
40 Yen Orada.
41 Yuxanda istinad, 36.
42 Iraqi alim Isam al-Xacafiya gora Konstitusiya "qadinlari hiiquqlarindan asanliqla mahrum
eda bilar." Diinyovi harakat liderlarindan biri va Iraqdaki Qadin Azadligi Ittifaqinin baggisi
Yanar Mahammadi iso diiiindiiran odur ki, Islami hokiimat olkani "qadinlarin alhaldildigi
va ayri-seqkiliyin rasmilaodirildiyi Taliban hakimiyyoti altinda olan Ofqamstan halma gatiro
bilar." etrafli bax: Yuxanda istinad, 32.
43 Yen orada.
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D. Pakistanda qadinlarn hiiquqi veziyyeti
Pakistan Konstitusiyasinin 2-ci maddesina asason, dbvlatin resmi dini

Islam dinidir. 25-ci maddedo ise bitiln vatandaylarin qanun va mahkame
qarqisinda beraberlik hilququ g6sterilmiedir. Konstitusiyaya g6ra, cinsler
arasinda her hansi bir ayri-seqkiliya yol verilmesi qadagandir.4 Lakin
normanin no doracade totbiq olundugu sual altindadir. Pakistanda b6lgaler
iizra qadinlarin voziyyeti farqlidir. Milasir d6vrdo qadinlarin olda etdiyi
iqtisadi va siyasi hiiquqlar bayiik pharlorlo mahdudlaqir. Taliban qaydalari
asas g6tilrillan kanar b6lgalardo ise qizlar maktablere g6ndarilmir. Tahsil
hiiququ olub, bunu icra edo bilmayan qizlar 6z hiiquqlarini bilmediyindon
her cir istismara dazilrlor.45 aharatrafi yerlordo olan qadinlar, asason kigik
qizlar, ticaret obyekti kimi aildler arasinda satilir va onlarin yagama hiiquqlari
demak olar ki, miidafia olunmur.46 Kigik yayda are verilan qadinlar an adi bir
harakatinda kimyevi turgular vasitesile yaralamr, kor edilir. Naticade onlar
ya §ikest qahr, ya da agir doracali yaniq sababile vofat edirlor.4 7

Bir sira cinayetler birbaga olaraq qadinlarin §xsi toxunulmazliq
hilququnun pozulmasina y6nalir. Bunlarm iqinda an geni§ yayilam cinsi
tazyiqlardir. Pakistan Insan Hiiquqlari Komissiyasi tasdiq etmiedir ki, bu
6lkedo "taqsirsizlik prezumpsiyasl" prinsipi yalniz kigilarin t6ratdiyi qeyri-
hiiquqi amellare §amil olunur. Qadmlara ise yalniz "taqsirlilik
prezumpsiyasl" prinsipi totbiq edilir va onlar kigilarin t6ratdiyi cinayetlerin
qurbam olsalar da, taqsirli m6vqeyine diiieirblr. Bunun sababi Islam
normalarim tahrif edorak, sadace kigilar iiqiin "humanist" normalar nozardo
tutan Hildud qaydalardir.48 Insan Hiiquqlari Komissiyasinin tasdiqladiyi
statistikaya g6re Pakistanda her 3 saatdan bir cinsi istismar, zorlama hallari
ba§ verir.49

44Maddo 25 (A) Votondaylarm boraborliyi. Konstitusiyada cinsiyyata saykanon istonilon ayr-
seqkiliya yol verilmir. http://www.na.gov.pk/uploads/documents/1333523681 951.pdf (son
dafa ziyarot olunub: 6 Aprel, 2017).
45 Tahsil almaq hiiququ. Dbvlot bey yaindan on alti yagmadok olan bitin ugaqlari qanunla
miiayyan olunmug qaydada bdoniesiz vo macburi tahsil imkam ilo tomin edocakdir.
htto://www.na.aov.-k/uploads/documents/1333523681 951.pdf (son dafa ziyarot olunub: 6
Aprel, 2017).
46 Women in Pakistan - Victims of the social and economic desecration (2005),

.o escratonhtm (son dafa ziyarot
olunub: 6 Aprel, 2017).
47 12 yainda eviondirilib, 2012-ci ildo vofat edon Tahironin izorino kimyovi turgu atilmasi ilo
bodoninin 35%-i siradan qixmly, nitqindo qusurlar amolo golmig vo simiyi ilo oti bir-
birindon ayrilmidi. Bu cinayoto goro onun ori, qaymanasi vo qayinatasi taqsirlandirilso do,
sonradan onlar haqqmda boraot qorari qixarilmludir. etrafli bax: Pakistani women use jirga to
fight for rights, 2013, (son dafa ziyarot
olunub: 6 Aprel, 2017).
48 Hiidud qaydalari 1979-cu ildo general Ziya-Ul Haq torafindon qobul olunmuqdur.
49Yuxanda istinad, 46.
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Burada qadinlara qarqi tbradilan cinayetlere namus donu geydirilir, lakin
maqsad sadace mtilk, pul Dlda etmakdir.5 o Ziddiyyet burasindadir ki, maddi
maqsadlerlD tbradilan cinayetlerin qurbanlari mahz aagi taboqanin
qadinlaridir. Bazi qaribD hallar isD takca yfiksak tabbqaya aid qadinlar itin
voziyyeti garginloedirir.51 Iraqla yaxin cahati ondan ibaratdir ki, burada da
namus cinayetleri adi altinda minlarla qadin qatle yetirilmiedir. Buna adi bir
sabab kimi qadinin 6z seqimi ile evlanmak istemesi gbsterilir.52

Bu baximdan, ilk defa qadinlari qorumaq adina 2006-ci ildD Perviz
Mil4arref torefindon "Qadinlarin Miidafiesina dair" qanun qabul edilmiedir.5 1

Tabasstim Adnan ilk defa "Cerg" 54 adlanan konsensus tisulunu ireli stirarak
qadinlarin maruz qaldigi cinayetlere gbrD taqsirli §axslerin mihakime
olunmasina nail oldu. Bu tisula ragbat gbstoranlarla yanaqi (kigilar belD), onu
takzib edenlar do var. Insan Hiiquqlari tizra aktivistlerden olan TahirD
Abdullah bu tisulu hiyloden farqli gbrmediyini sbylesD do, Pakistan qadinlari
itin "cargo" adalat namin bir timiddir.55

Federal ariat Mahkamasi kimi yuxari instansiya orqanlari Pakistan
qanunvericiliyina aid normalarin Islama zidd oldugunu elan etmiedir.
Hiidud qaydalari va insan htiquqlari haqqinda olan qanunlar redaktD
olundugu taqdirdD, Pakistandaki veziyyetin beynolxalq standartlara uygun
olacagi gbzlanilir. 56

III. Dtinyavi tlkalarda miisalman qadinlarin hiiquqi

vaziyyati
Diinya qadinlarinin taxminen yarim milyardi mtisalmandir. Onlar, asason,

Seneqal va Filippin arasindaki geni§ bir razidD, xtisusile Canubi Asiya

50 Yena orada.
51 Sind oyalatindo "Quranla evlandirmak" adati varli ailolorin totbiq etdiyi adatlordan biridir.
Burada maqsod qiza diigon payin ailodo miilkiyyotindo qalmasidir. Buna gdro do homin
qizlar heq vaxt evlonmir. Bu qeyri-adi hal Islama uygun olmayan, tokca cohalotdon xabor
veron bir ayindir. Otrafli bax: Yuxanda istinad, 46.
52 Mosolon, 2014-ci ilin may ayinda 30 yagh Forzano Parvin adinda hamilo bir qadin ailosinin
seqdiyi adamla yox, dziiniin boyandiyi oxslo evlondiyina gdro Lahor yiiksok instansiya
mahkamosinin dniindo qohumlari torafindon daqqalaq edilarok ldiiriilmiiediir. Qadmin
atasi, qardaqi, yaxin qohumlardan bir nofor daha vo kegmi nizanhsi bu iqdo taqsirli bilinarok
liim cozasina, qadmin digor bir qardayi iso 10 illik hobs cozasma mahkum edilmiedir. Otrafli

bax: Four sentenced to death for Pakistan "honour killing" (2014),

http v vbbccom/an's! vorldasia-30113 128 (son dofa ziyarot olunub: 6 Aprel, 2017).
51 How Pakistani women are punished for love, (2014), http:I/ vwx Thbc.com/ncws/ orich
asia-30400690 (son dofa ziyarot olunub: 6 Aprel, 2017).
54Cargo (jirga) - Daha qox Gfqanistanda istifado olunur. Qobilo purasi vo ya agsaqqallar urasi
kimi torciimo olunur.
5 Yuxanda istinad, 47.
56 Niaz Shah, Women, the Koran and the International Human Rights Law: The Experience

of Pakistan, 231 (2006).
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yarimqitesinda camleyselor do, AB* va Kanada ile yanaqi Trinidad va
Yaponiya17, eyni zamanda Qarbi Avropa 61kelerinda do miisalman qadinlara
rast galmak milmkiindir. Islam dinine mansub qadinlar diinyamiqyasli
yekcins birlik amela gatirmakdadirlar.

Miisalman 61kelerinda yagayan qadinlarin hilquqi veziyyetini bir nege
misal (d6vlbt) ile yuxarida gasterdik. Hamin erazilardo olan daxili va xarici
iinsiirlar qadinlarin inkigafina mane olur. Bir qox insana g6ra, diinyevi
61keler, xiisusile qarbdaki yagayi§ tarzi azad diitiince va ifade baximindan
tazyiqlarden qixi§ yoludur. Eladirsa, miisalman qadinlar diinyevi 61kelerdo
daha rahat yaamalidirlar. Amma bu, bela deyil.

A. Avropada miiselman qadinlar ve onlarn geyimlerine - hicab,

niqab ve paranc 58 (burqa) - olan miinasibet.
Miisalman qadinlarin dini inanclari namine geydikleri zerersiz parqa

hissalari geni§ milbahisoler dogurur. Miisalman qadinlar vicdan azadligina
asaslanaraq, bu cir geyim igfiin haqlarin talbb etselor do, Qarb diinyasi ba§
artilyiinil patriarxal din vasitesile qadinlara zorla geydirilan, zillm va
terrorizm nilmunesi olaraq gariir. Miisalman kigilarin ideologiyasi
geyimlerindon balli olmadigina gara, ba§ 6rtiiyiindon istifade eden istenilan
bir qadin Islam aleyhdarlari igfiin asan bir hadof halina galir. Bu sabable,
aslinda tahliikeli olan insanlar g6riinmaz ola bildiyi halda, hicabli qadinlar
daha gox tadqiq edilir va tazyiqlare maruz qalirlar.59

Avropa 61keleri miisalman qadinlara xas artilk masalasi ile - badenlarini va
iizlerini 6rtan parance (burqa), g6zlerden baqqa bitiln badeni artan niqab
kimi gegidli formalarla - razilaya bilmirlar. Miibahisedo vicdan azadligi, qadin
beraberliyi, diinyevi adatler, hatta terror qorxulari asas gtilrillir. Bir sira
siyasi xadim etnik va dini azliqlarin assimilyasiya edilmesi igfin daha bayiik
cahdlerin g6sterilmesini miidafia etsa do, miisalman qadinlarin artik
masalasi Avropadaki goxmadeniyyetlilik haqqmda geni§ bir miibahisonin
pargasidir.6 0

"Hicab" miisalman qadinlarin dini inanclarma uygun olaraq istifade
etdikleri geyim tarzini ifade edir. Qadmlar iiqiin farz hesab olunan bu geyim
A va iizdan baqqa heq bir baden iizviiniin g6riinmamasi igfiin nozardo

57 Herbert L.Bodmann, Miisalman comiyyetlerindo qadinlar: Islami birlik va miixtaliflik, 11
(1998).
58 Parance - Keqmiqda ozbok va tacik qadinlarinin ictimai yerlarda geyindiklari (asason,
aharlarda) xalatabonzar ist geyimi. Bu geyim qadmin bain va badenini tamamile ortiir.

59 Adrien Katherine Wing and Monica Nigh Smith, Critical Race Feminism Lifts the Veil?:
Muslim Women, France, and the Headscarf Ban, No 08-23, University of Iowa Legal Studies
Research Paper, 745, 753 (2008).
60 F. Osman, Legislative prohibitions on wearing a headscarf Are they justified?, 4 (17)
Potchefstroom Electronic Law Journal, 1318, 1318 (2014).
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tutulmupdur.6 1 Qurani Karimda Nur suresinin 31-ci ayesi hicab ayesi hesab
olunur.6 2 Burada iz va allarin istisna kimi g6sterilmesina baxmayaraq,63

miixtolif mazhablere g6re miisalman qadinlar ya takca g6zleri agiq formada
olan gadradan - niqab, ya da biit6vltikda iizii 6rtan gadra navii - parancedon

istifade edirlar. Amma bazi mazhablerdo qadinlar Quranda yazilan qaydaya
riayet edirlor. Bu baximdan Avropada yaranan qadagalar taraddildliidiir va
gegidli qaydalarla realize olunur. Bu miixtalifliyi bir nega d6vlbtin
niimunesinda g6rmak daha asan olardi:

i) Almaniya - 2016-ci il avqust ayinda Daxili Iglar Naziri Tomas de
Maiziere torefindon parancelerin qadagan olunmasi planlari taklif edildikdan
sonra hemin ilin 6 dekabr tarixinda Xristian Demokratlar Partiyasinin
iclasinda Almaniyanin Ba§ Naziri Angela Merkel 6lkedo "qanuni olaraq,
milmkiin olan her yerde" blitbv fizil 6rtan gargablardan (parance) istifadenin
qadagan olunacagini s6ylamiedi. Bu takliflarden 6nce Almaniyada miisalman
qadinlara qarqi her hansi bir qadagam nazardo tutan qanun yox idi. Hotta
2003-ci ilin sentyabrinda Federal Konstitusiya Mahkamasi Islam dini
qaydalarma uygun olan ba§ artilyii geymak istayan bir miiallimanin lehine
qarar vermiedi. Buna baxmayaraq, qeyd olunmupdu ki, d6vbtler yerli
qaydada 6z daxili qanunvericiliklerini dayiedire bilarlor. Naticade,
Almaniyanin 16 oyalatinin an az yarisi mtiallimalare hicab geymayi qadagan
etmi§, Hesse eyalatinda ise bu qadaga d6vlbt qulluqqularina da §amil

edilmiedir.6 4

ii) Fransa - hicab qadagasi baximindan an qati fikirlore sahib olan Avropa
6lkesidir. Hotta 2011-ci il 11 aprel tarixinda qitedo ictimai yerlordo hicabi
qadagan eden ilk 6lka mahz Fransa idi.65 Lakin bu resmi qarardan gox avval
- 1989-cu ilda Fransada hicabla bagh bir miinaqip ba§ vermi§, 3 miisalman
qizin tahsiline asassiz yera ara verilmiedi. Sonralar bu hal "Hicab problemi"

adin aldi.66 Naticade, 2004-ci ilda yeni bir qanunla d6vlbt maktablerinda

§agirdlerin her cur dini g6steriplori sergiloyan geyimden istifadesi qadagan
edilmiedi. Bu qanun tkca miisalman §agirdlere yox, diger dina mansub olan
§agirdlere do aid idi. Miisalman qizlar hicabsiz olmali idise, xristian §agirdler
do kigik xaqlardan istifade edo bilmazdi.6 7 2011-ci ilda qoyulan qadagaya g6re
fransiz va yaxud her hansi bir baqqa millate mansub qadin carime 6dameden,

61 Yen Orada, 1319.
62 Yuxarida istinad 8, 7.
63 "Momin qadinlara da de ki, gozlarini haram buyrulmug eylardan qevirsinlar (namahroma
baxmasinlar), ayib yerlarini qorusunlar (va ya ortili saxlasinlar), z-ozluiyinda gorinan (al,
iz) istisna olmaqla, zinatlerini (boyun, bogaz, qol, ayaq va s. namahrama) gostarmosinlar."
etrafli bax: Qurani Karim, 24:31.
64 The Islamic veil across Europe (2017), htty;AY
(son dafa ziyarat olunub: 6 Aprel 2017).
65 Yen orada.
66 Wing and Smith, yuxanda istinad 59, 754.
67 Osman, yuxanda istinad 60, 1321.
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iizlerini niqab va ya parancenin altinda gizledo bilmazdi. Statistikaya g6ra,
2015-ci ildo totbiq olunan carimalarin sayi 1546-dir. 2014-cil il 2 iyulda 24 yali
bir qadin bu qararla vicdan va ifade azadliginin pozuldugunu iddia edorak,
Avropa Insan Hiiquqlari Mahkamasine milraciat etsa do, AIHM d6vlbtin bu
qararimi tsdiqlami§, noticada qadmin iddiasi tamin olunmamildir.68 Human
Rights Watch 2014-cil il 3 iyul tarixinda verdiyi aqiqlamada bildirmiedir ki,
AIHM-nin niqab va ya parance geyilmesi aleyhine gixardigi qarar miisalman
qadinlarin hilquqlarina mildaxiladir. Bu qadaga qadinlarin din va inanclarin
azad bir §akildo ifade etmak hiiquqlarini pozur.6 9

iii) TUrkiya - Tilrkiyade milasir va diinyevi d6vlbtin asasinin qoyulmasi
XX asrin 20-ci illerine tasadiif edir. M. K. Atattirkiin adi ile bagh olan bu
d6vrdo islami dayorlor bir qader siradan qixmaga bagladi. Bu baximdan dini
geyimlerin d6vlbt tanzimlanmasi Tilrkiya igfiin yeni bir §ey deyildi, lakin
Leyla *ahinin bu barade AIHM saviyyesinda iddia qaldirmasi bu maselani
qabartdi. Leyla *ahin iginda cavabdeh qisminda gixi§ eden Istanbul
Universiteti d6vlbtdaxili qanunlara asaslanaraq, "baqi artiilii" olan qiz
talabalarin va saqqalli oglan talabalarin (xarici vatandaylar daxil) darslera,
kurslara qabul edilmamasini tabb edirdi.70 Lakin 2008-ci ilda Tilrkiya
Konstitusiyasi bu cur imperativ qarari bir qader ytingilloydirdi. Mileyyan
§artlerlo qadin talabelor artiq hicabdan istifade edo bilardilar.7 1 2013-cil ilda
mahkame, polis va harbi sahaler istisna olmaqla, qalan buituin d6vlbt qullugu
sahalarinda ba§ artuiyuinui qadagan eden normalar aradan qaldirildi. 2016-ci
ilin avqustunda ise artiq polis iggisi olan qadinlara da bu dayigiklik §amil
edildi. AK Partiya diinyevi quruluglu bir 6lkedo qadinlarin tahsil hiiquqlarini
allerindon almamaq adma, Islamin ictimailoydirilmesini va bu sahade
dayigikliklerin edilmesini demokratik dbvlat uigqin asas addimlar hesab edir.7 2

iv) Danimarka - Avropa 61keleri arasinda an qati anti-islam davranilarla
yadda qalmidir. 2005-ci ilda 61ka qazetlerindon birinin yayinladigi
tahqiredici xarakterli karikatura Miisalman diinyasinda Danimarkaya qarqi
protestlerin va daxili qargidurmalarin baglangicini qoymupdu. 2008-ci ildo
d6vlbt hicabin, xaqlarm, Yahudi kipalarmin va diger ba artuiyi kimi istifade
olunan dini va ya siyasi simvollarin heq bir asas olmadan mahkame qarari ile
qadagan olunacagini elan etmiedi. Bu harakat Islam aleyhdari kimi taninan
Danimarka Xalq Partiyasinin (DPP) tazyiqi noticesinda meydana gixdi va

68 Yuxarida istinad, 64.
69 France: Face-Veil Ruling Undermines Rights: European Court Upholds Discriminatory Ban
(2014), ww.hrw~or (son dafa ziyarat olunub: 6 Aprel
2017).
70 Osman, yuxanda istinad 60, 1323.
71 adra va boynu ortan hicablar istisna olmaqla.
72 Yuxanda istinad, 64.

244

May I 2017



Baki Dovlat Universiteti Talaba Hiiquq Jurnall

qadaganin maktab miaollimleri ile tibb iggilarinin do daxil oldugu kiitblye
totbiq olunmasini tklif etti.7 1

v) Rusiya - Stavropol adlanan inzibati arazi dairesinda hicabin qadagan
olunmasi burada bir ilk idi. Qarar 2013-cil ilin iyul ayinda Rusiyanin yuxari
instansiya mahkamasinda tasdiq olunmupdur. Vazifeli §axsler qegenistanda
bu qadagani ttbiq etmaya galisalar da, lakin onlar rus siyasetine
miiqavimatle qargilaydilar. 2007-ci ilda Prezident Ramzan Kadirov dbvlat
binalarinda qadinlara ba§ 6rtiklerindon istifade etmalari barade g6steri§
verdi. Bu, Rusiya qanunvericiliyinin birbaga pozulmasi halini Aks etdirse do,
qegenistanda halo do bu qaydalar davam edir.74

vi) Belika - 2011-ci ilda bitiln fizil 6rtan gadralarin qadagan olunmasi
haqqinda qanun qabul edildi va icraya y6naldildi. Ictimai yerlardo insanlarin
kimliyini belli etmayan geyimlerden istifade etmasi qanunla qadagan
olunurdu.7 5

vii) Hollandiya - Parancelerin va ya niqablarin qadagasini nazardo tutan
qanun 2016-ci ilin noyabr ayinda qabul olunmu§, maktabler va xastaxanalar
kimi ictimai yerlardo parancelerin istifadesine qadaga qoyulmupdur. Bu
qadagaya takca islami 6rtiikler yox, eyni zamanda idman vasitalari olan xizak
maskalari va debilqaler do aid edilmiedi. Bu qanun yalniz Senat torefindon
tasdiq olunduqdan sonra qiivveye minacakdi va Ba§ Nazir Mark Rutte bu
barade carime sanksiyalarinin ttbiq olunmasini taklif edarak, bu carimalari
"dini natura" adlandirmildir. 16 milyon ahalinin yalniz 5%-i miisalmandir,
taxminen 300 nefer niqab va ya parancedon istifade edir. Uzil 6rtmayan
hicablardan 6lkedo daha gox istifade olunur.76

viii) Digar 1kaler - Italiyanin bazi b6lgalarinda, Ispaniyanin Barselona va
Kataloniya arazisina daxil olan diger 2 kigik pherinda fizil artan islami
geyimlerin istifadesine qadagani nazardo tutan qanunlar qabul olunmupdur.
2013-cil ilin sentyabrinda Isveqrade keqirilan anketda bu dir qadaganin totbiq
olunmasina dair 65% lehine ses verilmiedir. Olkanin 26 oyalatinin istenilan
birinda bu dir qadaga bir ilk idi.77

B. AB5-da miiselman qadinlarn sosial ve hiiquqi veziyyeti
Amerika Birl&mi§ Statlari diinyanin her bir yanindan olan insanlara din

azadligi veran an alveripli yer idi.7 Lakin 2001, 11 sentyabrdan sonraki
dbvrlordo miisalmanlara, Islama qarqi manfi diji§ince va hislar o qader

7 Yena orada.
74 Yen orada.
7 Yena orada.
76 Yen orada.
77 Yuxarida istinad, 64.
78 Hidden Victims of International Terrorism: Muslim Women in the USA, (2016)

vw nfo/2161 hidd ictimsf-international-terrorism-muslim-omen-
in-the-usa (son dafa ziyarat olunub: 6 Aprel 2017).
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artmidi ki, Federal Tahqiqat Bilrosunun (FBI) malumatlarma asason, 2000-
2001-ci iller arasinda miisalmanlara qarqi nifrat zamininda t6radilan
cinayetlerin miqdari 1,700% artmildi. Tecaviiz, §iddat, miisalmanlari ige
almamaq, miisalmanlarin sorguya gakilmesi va maktablerdo, i§ yerlarinda,
hobsxanalarda mbvcud din problemi noticesinda mtilki ahalinin hiiquqlarinin
pozulmasi ile bagh §ikayetler goxalmidi va onlarin aksariyyeti hicabli
qadinlar torefindon bildirilirdi. Bu o demakdir ki, AB*-da miisalman qadinlar
iiqiin din azadligi milvaqqati olaraq nazarden kanarda qalmidir. Bu ayr-
seqkilik AB*-m "baraberlik 6lkesi" vadlerini boya gixarir.79 istr geysinlar,
isterse do geymasinlar miisalman qadinlar igfiin hicab demokratiyada din
azadligini temsil edirso va hemin qadinlarin fikrince, onlar 6z garqivalarinda
diizgiin olam icra edirlor.

11 Sentyabr terrorundan sonra 6lkedo miisalman qadinlarin istifade etdiyi
6rtiklerin - hicab, niqab, parance - onlara aziyyet verib vermediyi kimi

suallar yarandi. Lakin burada asas niians bu idi ki, qadinlar artiq miisalman
kigilarin taqib va ya tazyiqlarine maruz qalmirdi, miisalman qadinlar da
amerikalilar kimi eyni bir dtigmendon aziyyet gakirdiler: 11 Sentyabr va
ondan sonraki bilitin kiltlavi hadisalarin sababkari olan terrorqular.1 Bu
hadisalarden sonra miisalman qadinlar ictimai yerlore tak bagma gixmaga
qorxurdular. Sabab odur ki, onlar sadace olaraq miisalman olduqlarin zerif
bir parqa ile resmiloydirirlar. Naticade, miisalman qadinlar Amerikaya g6re
terrorist hesab olunur.8 2 Bu hallari bir nega 6rnakle siibuta yetirmak
miimkiindir. Masalan, 2007-ci ilda bir qadma sadace hicabli oldugu igfin
Georgia §tatinda baladiyya mahkamasi zalma girilmesina icaze verilmamiedi.
2008-ci ildo hemin §tatda hicabli bir qadin bu geyimda mahkama zalma
girdikdan sonra hobs cazasina mahkum olunmupdur."3

Illardir bu nifrat yeni diinyada ba§ veran saysiz-hesabsiz terror aktlari
sayesinda daha da artir va bunun carimesini 6dayanlar terrorqular yox,
miisalmanlar, xiisusile do miisalman qadinlar olur. 2015-ci il 13 noyabr
tarixinda Parisda Iraq *am Islam D6vlati (I*ID) torefindon t6radilan hadise
2001-ci ili takrar etdi va qeyri-miisalmanlarin qazabine sabab oldu. Nifrat
zamininda ba§ veran cinayetlerin sayi indi daha da artmaqdadir.8 4 Hotta bu
garginlik o qader ciddi bir hal alib ki, AB* universitetlerinin birinda dars

79 Yen orada.
80 Wing and Smith, yuxanda istinad 59, 760.
1 Sahar F. Aziz, From the Oppressed to the Terrorist: Muslim American Women in the Crosshairs
of Intersectionality, 9(1), Hastings Race and Poverty Law Journal, 2, 9, (2012).
82 Yuxanda istinad, 78.
83 Yena orada.
84 Mosalan, 2015-ci ildo Londonda bir miisalman qadmin baqqa bir qadin tarafindan damir
yoluna dogru italonmosi, Toronto tatmda daha bir miisalman qadmin ugaqlarini maktaba
qoyub qayidarkan doyilmasi, Nyu-Yorkdaki maktablerdan birinda oglanlarin miisalman bir
qizin hicabimi ixarib tahqir etmalari, Kaliforniyada mascidden qixan hicabli bir qadmin taqib
olunaraq biqaqla yaralanmasi hallari buna misal ola bilar. etrafli bax: Yuxarida istinad, 78.

246

May I 2017



Baki Dovlat Universiteti Talaba Hiiquq Jurnall

deyan siyaset iizra professor Larycia Hawkins miisalman qadinlari
dastaklamak iigiin hicab geyarak Islam va Xristianligin eyni bir Tanriya
y6naldiyini iddia etdikda, ona amerikahlarm sahib oldugu fikirlarini azad
ifade etmak serbastliyi va din azadligi meyarlari §amil olunmadi. Professor,
mahz ikinci meyara g6ra, igindon azad edildi. 85

8gar azadliq va serbastlik maskani Amerikada vatandaylar her cir
azadliqlara malikdirlarse, niya miisalman qadinlar bu hilquqlardan mahrum
qalir va 6z hiiquqlarini miidafia eda bilmirlar? Etmadikleri bir cinayeta g6ra,
niya her zaman terrorist damgasi alaraq bo§ yera taqsirlandirilirlar?6

G6riinen odur ki, Amerikaya g6re taqsir terroru t6ratmakda yox, insanlarin
sadace islam dini eqideda olmasindadir.

IV. Miisalman qadin hiiquqlarinin miidafiasina dair

zaruri islahatlar
A. Islam 61keleri iiqiin nezerde tutulan tedbirler
Bela bir qanaoa galmak olar ki, miisalman 61kelerinda mbvcud problem

asas olaraq ariatin diizgiin tatbiq olunmamasi ile baglidir. Hiiquqi cahatdan
savadsiz din xadimlerinin iqtidara gatirilmesi va normalarin kigilarin lehine
tafsir olunmasi miiasir d6vre qadarki Islam diigiincasini Aks etdirir. Lakin bir
sira miisalman 6lkesinin nilmunesinda qeyd olundugu kimi hal-hazirda bu
sahade miibarize aparan feminist qruplar mbvcuddur va onlar evvaller bu
sahade gixi§ yolunu Islamin olmadigi bir sferada g6riirdiilrse, indi onlar
Quranm diizgiin tatbiqine asaslanan feminizm harakati ile gixi§ edarak bu
gargin vaziyyeti aradan qaldirmaga galiirlar. Bu, problemin halli iigfin
kifayetedici bir miibarizedir. Lakin ikinci bir masela xarici iinsiirdiir. Xarici
qiivvalarin miisalman 61kelerinda apardigi mitharibaler va bir gox beynolxalq
hilquq normalarmin pozulmasina y6nalan harakatlerin noticesini
miisalmanlar, xiisusile miisalman qadinlar gakir. Xarici d6vbtlerin yardimi
ile maliyyalayan terror qruplarmin t6ratdiyi hilquqazidd amellerin taqsirlisi
va qurbam miisalman qadinlar olmamalidir.17 Bu baximdan, terrorquluga

qarqi mfibarize harakatlarmmn glclandirilmesi misalman 61keleri figfin heqiqi
bir gixi§ yolu ola bilar.

B. AB5-da miiselman qadinlarn hiiquqi movqeyinin
tenzimlanmesi uisullan
D6vlbtler tarefindon heyata keqirilan "siyasi oyunlar" noticesinda Qarb

ahalisinda formalayan miisalmangliq fobiyasi oz aksini cinayetkarliqda va

85 Yena orada.
86 Yen orada.
87 Miihariba adatleri baximindan bu hal beynalxalq hiiquq normalarinin pozulmasidir.
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diger nav deliktlerdo tapir. AB*-in din azadligi barasinda olan beynolxalq
normalari tasdiq edarak iizarine gbttirdiiyii 6hdalikleri yerine yetirmamasi,
miisalman qadinlara qarqi t6radilan hilquq pozuntularina g6re ciddi
sanksiyalarin mileyyan olunmamasi problemlari doguran asas iinsiirlardir.
8hali arasinda siiratle yayilan anti-islamqi dalganin dayandirilmasi zeruri
haldir. Umumtaninmi imperativ normalarin totbiqine beynolxalq taqkilatlar
torefindon nazaratin taqkil olunmasi va yerine yetirilmesi miisalman
qadinlarin hiiquqi veziyyeti iin lazimi todbirlardandir.

C. Avropada miiselman qadinlann hiiquqi movqeyinin
tenzimlanmesi uisullan
Avropa 61kelerinin aksariyyetinda (hamisinda yox) qadinlarin geyimine

qoyulan qadaga mahdud xarakterlidir, yoni onlar hicabi yox, sadace ilziin
6rtiinmamasini tb1b edarak takca miisalman qadinlara deyil, eyni zamanda
cinsindon va dinindon asili olmayaraq, her bir kasin iiziiniin agiq olmasinda
israr etmakda mileyyan daracade haqlidirlar. Bela olduqda, cinayet-axtariy
fealiyyeti nisbaten asanlaqir. Lakin bunun 6z-6zlityiinda insan hilquqlarina
mildaxile etmi§ olmasi mbvcud voziyyetda kolliziya yaradir. Avropa 61keleri
bu barade bela qati qarara galmalidir ki, miisalman qadinlarin istifade etdiyi
6rtiikler onlarin geyim azadliginin noticesidir va hemin qadinlara qarqi
qoyulan mahdudiyyet/qadagalar insan hiiquqlari kontekstinda pozuntu
yaratmayacaq islahatlarla ovez olunmalidir. Birbaga olaraq hicabin qadagasi,
onun carime sanksiyasi ile totbiqine icaza verilmesi hallari ise insan hilquqlari
baximindan qeyri-obyektiv hesab edilir. Yaranan kolliziyanin aradan
qaldirilmasi iigtin an azindan qite garqivasinda problemin hallini nazardo
tutan yeni normalara ehtiyac vardir.

Natica
Cografi mavqe erazilarin bir-birine uzaq oldugunu g6sterse do, buradaki

problembor bir-birile alaqalidir. Iran, Saudiyya Brabistam, Pakistan, Iraq va
diger miisalman 61kelerinda qadinlar hicab geymediklerine g6re tazyiqa
maruz qalirlarsa, AB* va diger Qarb d6v1btlerinda qadinlar sadace bunu
etdikleri igfiin dayiiliir, tahqir olunur va §iddata maruz qalirlar."8 Miisalman
qadinlarin maruz qaldigi tazyiqlar gasterir ki, XXI asr igfin her hansi bir insan
hilquqlarinin miidafiesi mahfumundan behs etmak diizgiin deyil. 8gar ham
Asiya, ham Avropa, ham do Amerika qitesinda miisalman qadinlarin
voziyyeti, heqiqaton, qlobal bir hal alirsa, demali onlarin hilquqi veziyyetini
tanzim eden yeni normalara ehtiyac vardir. Taklif ederdim ki, yeni diinya
standartlarina uygun, d6vbtlerl miisalman qadinlar arasindaki

88 Yena orada.
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miinasibot1ari, diinyada9 milso1man qadinlarin mbvqeyini tonzim1oyan yeni
beyno1xalq normalar qobu1 edilsin. Mbvcud beyno1xalq normalarda qadin
hilquqlari sahosindo d6v1ot1or iiqiin nozordo tutulan 6hdo1ik1or vo yerino
yetirilmodiyi toqdirdo g6starilmi§ sanksiyalar bir daha nozordon keqirilmok1a
yenidon miioyyon1odirilsin.

89 Harn dunyovi, harn islam blkalarinda.

249

Buraxili 3:2



Beynalxalq Cinayet hiiququ

Leyla Hayimova*

Beynalxalq cinayet huququnda ekstradisiya
va bu kontekstda insan huquqlan

Annotasiya
Maqalada ekstradisiya anlaygzi, tahvilvermaya miinasibatda ekstradisiya, onun inkigaf tarixi
va manbalari, ekstradisiyanin tatbiqi igin lazimi gartlar, tatbiqi istisna edan hallar, iginci
divlat va ekstradisiya, habela, ekstradisiya olunacaq gaxsa miinasibatda insan hiiquqlarl

tahlil olunmupdur. Qeyd olunanlarla bagh gatzgmayan cahatlar miayyanlagdirilmig,

gatzgmazhqlarn aradan qaldirilmast iigiin takliflar irali siiriilmiiydiir.

Abstract
Extradition conception, extradition in the attitude to surrender, its development history and
sources, necessary conditions for using of extradition, cases that exclude using, 3rd state
and extradition, as well as human rights in the attitude to the person who will be extradited
had been analyzed in the article. Missing features that related with mentioned had been
determined and suggestions had been nominated for removing of shortcomings.
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Giri§
eynolxalq saviyyeda t6radilan cinayetlerin sayinin artmasi hazirda

cinayetkarliqla miibarize mexanizmlerinin takmilldirilmesine

ehtiyac yaratmildir. Texnologiyanin siiratli inkigafi cinayet t6ratmi§

§axsin mithakimeden va cazadan asanliqla yayinmasina sabab olur. Davat

ziinain quru, hava va su makaninda suveren hiiquqlarindan maksimum

istifade edarak bu yayinmalarin qarqisini ala bilir. Lakin subyekt cinayeti

t6ratdikdan sonra baqqa 6lkedo maskunlaymi axsdirsa, suveren hilquqlar

kifayet etmayacakdir. Ekstradisiya mexanizmi mahz burada ilamaya

baglayir. Onun totbiqi cazasizliq sindromunun maksimum akilda qarqisinin

* Baki Dovlat Universiteti, Hiiquq fakiltasi, 3-ci kurs, 1436-ci qrup talabasi.
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almmasma y6nalir. Bu sababden beynolxalq cinayet hiiququnda
ekstradisiyanin miixtalif aspektlerden tadqiqi aktual haldir.

Maqalado ekstradisiya anlayiqi va ekstradisiya olunacaq §axsa
miinasibatda insan hiiquqlari tadqiq olunacaqdir. Istar anlayi§ va totbiq,
isterse do insan hilquqlari aspektindon ekstradisiyanin hilquqi tanzimi ile
bagh miisbat va manfi cohatler qeyd edilacak, gatigmaziqlarin aradan
qaldirilmasina y6nalmi§ takliflar ireli siirilacakdir.

I. Ekstradisiya cinayatkarliqla miibarizanin ba§1ca

beynalxalq hiiquqi vasitasi kimi
A. Ekstradisiya anlayigi
Cinayetkariqla miibarizenin milli sferadan qixib beynolxalq saviyyaya

gatmasi bu sahade biitiin d6vbtlerin ortaq m6vqeye galmesini qaqinilmaz
etmiedir. Bu baximdan, ekstradisiya, d6vbtlerarasi qareiiqi yardim
vasitalarindon biri va an 6namlisidir. Ekstradisiya, daha deqiq desak,
"d6vbtlerarasi cinayetkarlarin geri qaytarilmasi" t6ratdiyi cinayetle ictimai
tahliikesizlik va ictimai qaydaya xalal gatirdiyi d6vlatdan baqqa bir d6v1btin
erazisinda olan va ya oraya qagmi taqsirlandirilan §axsin mithakime
olunmaq va ya cazasinin icra edilmesi maqsadile salahiyyetli d6v1ote geri
qaytarilmasi emaliyyatidir.1Hiiquq adabiyyatlarinda ekstradisiyaya miixtalif
anlayiplar verilso do, vahid anlayi§ formalaymamidir.

Doktrinadan alave mahkamelor torefindon verilan anlayiplar da
mbvcuddur. Masalan, "Terlinden Amese qargi" mahkame iginda AB* Ali
Mahkamasi torefindon verilan qararda ekstradisiya tahvil veran d6v1btin
erazisi xaricinda va tahvil verilmani tabob eden d6v1btin erazi yurisdiksiyasi
daxilinda t6radilmi§ cinayetda taqsirlandirilan va ya hemin cinayeta g6re
mahkum olunmu§ §axsin onu mithakime etmak va cazalandirmaq
salahiyyetine malik olan yuxaridaki ikinci dbvlate tahvil verilmesi prosesi
kimi nazarden keqirilir. 2 Yaxud Beynolxalq Cinayet Mahkamasinin Statutuna
g6re ekstradisiya beynolxalq miiqavilanin, konvensiyanin va milli
qanunvericiliyin milddealarina uygun olaraq §axsin bir d6vlatdan digerine
gatirilmesidir. Anlayiplarin sayini artirmaq miimkiindiir. Lakin, fikir
miixtalifliyine g6re mbvcud anlayiplardan qixi§ edarak "ekstradisiya nadir?"
sualna tam ahatali cavab vermak olmayacaqdir. Fikrimca, bitiln alamatleri
va §artleri nozare alaraq ekstradisiyaya bela anlayi§ verilmesi

1 Kayihan Iqel ve Siheyl Donay, Kargilaytirmah ve Uygulamah Ceza Hukuku, 205 (2005).
2 Terlinden v. Ames, 475 AB 475 (1902).

http :/su cmeju~iiacomc ~e/feera/u:i8427Ocas.htrnI.
Beynalxalq Cinayet Mahkamosinin Roma Statutu, madda 102, (1998).

http:l/]ega Lun or giccstatute/99 coerrcstatute htm.
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maqsademiivafiqdir: Ekstradisiya cinayet t6ratmi§ §axsin miihakime
olunmasi va ya cazasim gakmasi igfiin oldugu d6vlatdan sorgu eden d6vlate
ikitorefli va ya goxtorefli miiqavilderdo miiyyan olunmu§ prosessual
qaydalar asasinda verilmesidir.

B. Ekstradisiya yoxsa tehvilverme?
Ayri-ayri 61kelerin qanunvericilik aktlarma nozar saldiqda ekstradisiyaya

ekvivalent olaraq miixtolif terminlarden istifade olundugunu gariiriik.
"Transfer", "rendition", "surrender" bu qisim terminlardandir. Masalan,
AB* qanunvericiliyi "extradition" avezina "interstate rendition" anlayiindan
istifade etmiedir.4 Burada mileyyan ziddiyotli maqamlar mbvcuddur.
"Transfer" mahkumlarin bir 61keden digerine tahvil verilmesi prosesidir.
"Rendition" ise mahkumluq elementi olmadan §axsin va ya millkiyyetin bir
61keden digerinin yurisdiksiyasina verilmesidir. "Surrender" va ekstradisiya
tamamile farqli proseslerdir. Beynolxalq Cinayet Mahkamasinin Roma
Statutu "surrender"a bela anlayi§ verir: "Surrender bu statuta g6re §axsin bir
d6v1bt torefindon beynolxalq cinayet mahkamasina tahvil verilmesidir"5

Anlayiedan da gariindilyi! kimi ekstradisiya d6vbtlerarasi proses oldugu
halda, "surrender"da subyektlerden biri dbvlat, digeri ise beynolxalq cinayet
mahkamasidir. Mileyyan alamatlerine gare anlayiplar fist-ista day~se do,
ekstradisiyam 6zlerinda tam ehtiva etmadiklerindon birbaga olaraq
ekvivalent kimi istifade olunmasi diizgiin fikir hesab edilmamalidir.

Bazi konvensiyalarda "ekstradisiya" va "tahvilverme" terminlari birge
igladilir. Transmilli miitoakkil cinayetkariga qarqi BMT Konvensiyasmin
(2000-ci il) 16-ci maddesinda deyilir: "Igtirakgi dbvlatin qanunvericiliyi onun
6z vatandaylarindan birini mahkame araqdirmasi va ya icraat noticesinda
toyin olunmu§ cozam gakmasi igfiin bu d6vobt qaytarilmasi §arti ile
ekstradisiya etmasina va ya her hansi diger formada tahvil vermesina imkan
verirse va bu igtirakgi d6vbt va §axsin ekstradisiyasi igfiin milraciat etmi§
d6v1bt bu seqim ile va diger §artlerl razilaqirlarsa, bu cur §arti ekstradisiya va
ya tahvilverma bu maddenin 10-cu bandinda nazardo tutulmu§ 6hdaliyin icra
edilmi§ sayilmasi igfin yetarlidir." Buradan bela notice gixir ki, ekstradisiya
tahvil vermanin 6zil yox, n6vlarindon sadace biridir va onun yuxarida
sadalanan n6vlari ile eynilydirile bilmaz.

C. Tarixi Inkigaf
Miistaqil d6vbtlerin cinayetkari ekstradisiya etma institutu qeyri-avropa

d6v1btlerinda formalaymidir. Bunu qadim Misir, gin, Assuriya va
Babilistanda milahide etmak miimkiindiir. Tarixda garilln ilk yazili
ekstradisiya miiqavilesi e.a. 1280-ci ilda Hitit krali III Hattupili ile Misir fironu

4 AB Konstitusiyasi, madda IV, bolma 2, middea 2, http.//Constitutionus_.com
5 Yuxanda istinad 3.
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II Ramzes arasinda baglanmildir.6 Miiqavile her iki d6vlbtin iizarine onlardan
birinin serhadleri daxilinda olan va digeri torefindon axtarilan axsleri geri
verma 6hdaliyi qoyurdu. Qadim Yunamstan va Romada ekstradisiyanin
totbiqine yalniz Hitit-Misir miiqavilesindon sonraki d6vrlordo rast galinir.
Orta asrlarda hakmdar tanrinin nilfuzunun yer iiziindaki temsilqisi olaraq
qabul edilirdi. Siyasi va dini niifuzun kasigmasi cinayetkarlarin
cazalandirilmasina, dolayisiyla, ekstradisiyanin daha gox totbiq olunmasina
yol agirdi. 7 Hiiqo Qrotsinin 1625-ci ildo ortaya atdigi bir fikirla bu giin
beynolxalq hiiquqda mbvcud olan "aut dedere, aut judiciare" - "ya
cazalandir, ya geri ver" prinsipi formalaymidir. Qrotsi bela deyirdi:
"Cinayetkarin oldugu d6vlbt §ikayet iizra iki harakat etmalidir: 8lda eder-
etmaz onu ya zil cazalandirmali, ya da sorgu edonin adalatine havale
etmali".819-cu asrden etibaran sillh praitinin gatirdiyi serhadlerarasi rahat
kegi§ imkam, mitherrikin icadi kimi maqamlar cinayet t6ratmakda §iibhali
bilinen §axslerin qagigini asanlaqdirir, notice olaraq ekstradisiyanin 6namini
artirir va d6vlbtlerarasi miiqavillarin sayi artmaga baglayir. 9 Ilk defa 19
fevral 1791-ci il tarixli Fransa Bayannamasinda igladilarak d6vriyyaya daxil
olan ekstradisiya termini 1828-ci ilda yena Fransanin bagladigi bir
miiqavilade yer alir.o Ekstradisiya ile bagh ilk goxtorefli miiqavile 1802-ci ilda
Ingiltere-Fransa-Ispaniya-Hollandiya arasinda konkret cinayetlerla - qasden
adam 61diirma, deleduzluq, iflas - alaqadar "Treaty of Amiens" adi ile
baglanmi§ Amen sazigidir. Tereflari az olan sazi§ mitharibalare g6re totbiq
edile bilmamiedir.11 Ekstradisiya haqqmda ilk qanun ise 1833-cil ilda
Belqikada qabul edilmiedir. 20-ci asrda bir gox beynolxalq sonadlerin,
xtisusile, 1957-ci il tarixli "Ekstradisiya haqqmda" Avropa Konvensiyasinin,
1981-ci il "Inter-Amerika" Konvensiyasinin imzalanmasi ekstradisiyam
d6vlbtlerin izarina 6hdalik kimi qoyur. Qeyd olunanlara asason, deye bilarik
ki, ekstradisiya institutu quldarliq d6vrindon bugtne qader bayik takamill
yolu kegmiedir.

D. Ekstradisiyanin menbeleri
Ekstradisiyanin hiquqi tanzimlanmasindon daniarkan onun beynolxalq

va d6vlbtdaxili hiququn birloydiyi n6qtade oldugunu qeyd etmak lazimdir.
Bu sababden ekstradisiyanin manbalari dbvlatdaxili va beynolxalq huiquqi
aktlar olmaqla iki qrupa bbluinfir. Ilk 6nce beynolxalq manbalare nazar salaq.

6 Mehmet Komiirci va Yusuf Qaiekan, Suglularn ladesinin Uluslararasi Hukukta Dtzenlenigi ve
Siyasi Sug Istisnasinin Terbrizmle Micadeledeki Rolii, 56 Ankara Barosu Dergisi 75, 76 (1999).
7 Yena orada.

8 Simeyra Altiner, Extradition According to the Rules of International Law and Provisions of
Turkish Criminal Code, 8(1) gankaya University Journal of Law 21, 24 (2011).
9 Berat Duman, The procedure of Extradition in Turkish Law, 7 (24) Tiirkiye Adalet Akademisi
Dergisi 663, 674 (2016).
10 Altmer, yuxanda istinad 8.
11 Duman, yuxanda istinad 9.
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01kelor arasinda yardimlayma, dostluq miinasibatlerina va qarhiliqli
alaqalare asaslanan ekstradisiyanin totbiqi masalasi d6vbtler torefindon
ikitarefli va goxtorefli miiqavilalarla tanzimlanmakdadir. Son vaxtlara qader
ekstradisiya haqqinda ikitarefli miiqavilalare daha gox iistlinitik verilirdi. Bu
sahade imzalanmi ikitarefli miiqavilalarin sayi buna delalat edir.12 Hamin
miiqavildlerdo adaten ekstradisiyaya sabab olan cinayetler, ekstradisiya
iisulu va imtina asaslari gasterilir.13 Ekstradisiyanin totbiqini asanlaqdirmaq
iin regional va ya beynolxalq saviyyode miiqavilalarin imzalanmasi daha
sameralidir.1 4 giinki ikitarefli miiqavillarin goxlugu vahid totbiq qaydasinin
mileyyanleydirilmesine manea t6radir. Hazirda miiqavile praktikasinda
ikitarefli miiqavilalarden goxtorefli miiqavilalare kegid tendensiyasi
miiqahide olunur.1 5  Lakin bitiin diinyada qiivvade olan ekstradisiya
haqqinda beynolxalq miiqavile mbvcud deyildir. goxtorefli miiqavildler
yalniz regional saviyyedo baglanmildir. Onlara misal olaraq, "Ekstradisiya
haqqinda" Avropa (1957),16 "Millki, aile va cinayet iqlari ilzra hilquqi yardim
va hiiquqi miinasibater haqqinda" MDB (1993), "Tahvilverma haqqinda"
Asiya-Afrika (1961) Konvensiyalarini, Brab 01keleri Liqasinin "Ekstradisiya
haqqinda" miiqavilesini (1952) va s. g6starmak olar. Qeyd olunanlardan an
gox totbiq edilani 1957-ci il tarixli Avropa Konvensiyasi va onun 8lava
Protokollaridir.1 70, toref d6vlbtlerin avvalcoden 6z aralarinda bagladiqlari
ikitarefli miiqaviloari qilvvaden salml~dir.

Ekstradisiyanin d6vlbtdaxili manbalari qanunverici orqan torefindon 6lka
arazisinda cinayetkarliqla miibarize mexanizmini formalaqdirmaq igqiin
qabul edilan hilquqi aktlardir. 8ksar 61kelerdo ekstradisiya ile birbaga yaxud
dolayisiyla bagli olan miiddealar konstitusiyalarda 6z tasbitini tapir."
Bununla yanagi, d6vlbtler ekstradisiyani ayrica qanunlal9 va ya cinayet
qanununun daxilinda20 tanzimleye bilarlar.

Qeyd etmak lazimdir ki, ekstradisiya ham beynolxalq, ham do d6vlbtdaxili
manbalardo eyni saviyyedo tanzimlanir. 8gar dbvlatin qanunvericiliyi ile

12 @n qox ikiterafli miqavilalar ABS tarafindan imzalanmiqdir (100-a yaxin). Bu onunla izah
olunur ki, ABS-da "Ekstradisiya haqqmda" Qanun yalniz 1982-ci ildo qabul olunmuqdur. Bu
vaxta qadar ABS tocribasi yalniz ikiterafli miqavilalar asasinda formalaymiqdir.
13 Komiirci va Qahkan, yuxanda istinad 6, 77.
14 Saaed Bagheri. Extradition and the Obligation to Prosecute of Offenders in International Law (aut
dedere aut judicare) 62 (1) Ankara Universitesi Hukuk Fakilltesi Dergisi 1, 5 (2013).
15 Robert Cryer, Hakan Friman, Darryl Robinson, Elizabeth Wilmshurst, An Introduction to
International Criminal Law and Procedure, 80 (2007).
16 European Convention on Extradition, Paris, 13. XII. 1957. Opening for signature in Paris.
13/12/1957. Entry into Force, conditions: 3 ratifications. 18/04/1960.
17 Cryer, Friman, Robinson, Wilmshurst, yuxarida istinad 15.
18 Masalan, Albaniya, Bolqaristan, Ruminiya, Ekvador, Braziliya, Panama, Kuba, Haiti,
Qvatemala Konstitusiyalari.
19 Mosalan, Isveq, Finlandiya, Fransa.
20 Mosolon, Italiya.
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beynolxalq miiqavilanin miiddealari fist-ista dilirsa, tatbiqda her hansi
problem yaranmayacaqdir. 8gar ziddiyat varsa, hansinin tatbiq edilacayini
tareflar 6z aralarinda mileyyanleydiracakler.21

II. Ekstradisiyanin tatbiq qaydasi
A. Tetbiq artleri
Cinayetkarliqla miibarize sahasinda amakdaliq bir tarefda d6vlbtlerin

suverenliyi va §axsi maraqlari, diger tarefda miibarizeda hamrayliyin
vacibliyi va timumi maraqlar olmaqla iki istiqamatda heyata keqirilir.2 2 Bu
sababden cinayetkarin geri verilmesi istenilan cinayetle bagh, habela istenilan
§araitda tatbiq edile bilacak prosedur deyil.

1. Miiqavilanin miivcudlugu

Ekstradisiyanin tatbiqi igfiin ilk n6vbade sorgu eden d6vlbtle sorgu olunan
d6vlbt arasinda qilvvade olan miiqavile olmalidir.23 Ekstradisiya proseduru
hemin miiqavileye uygun heyata keqirilacakdir. "Ekstradisiya haqqmda"
Avropa Konvensiyasinin 1-ci maddesine g6re Konvensiyam ratifikasiya
etmi§ d6vlbtler onda g6sterilan qaydalara miivafiq §akilda qarhiliqli
ekstradisiya etmakle bagh 6hdalik daqiyirlar. Hamin maddenin §erhindB24

onun 1951-ci il noyabr ayinin 21-da Fransa ile Almaniya Federativ
Respublikasi arasinda baglanmi ikitarefli miiqaviladen gtirildiiyii
gasterilir. Miiqavileye g6re tareflar biitiin §artlera amal etma 6hdaliyi

gattiriirlar.
Dvltler arasinda heq bir miiqavile olmadan ekstradisiyanin heyata

keqirilmesi istisna edilmir. Lakin bela olduqda sorgu edilan d6vlbt
ekstradisiya tablbina 6z iradesine uygun olaraq istenilan cavabi vera bilar.
Praktikada aksar hallarda bu tlab qabul edilir va asas kimi d6vlbtlerarasi
qarhiliqli yardimlayma va nazakat g6sterilir.2 5 Buna baxmayaraq, mbvcud
situasiya bltin diinya 61keleri figfin qilvvade olan miiqavilanin

baglanmasinin vacibliyini bir daha g6sterir. inki beynolxalq ictimai
tahliikesizlikle bagh maselanin bir d6vlbtin iradesina asason hall olunmasi
cinayetkarliqla miibarizenin effektivliyina xalal gatirir. Ekstradisiya
"d6vlbtler hiiququ"nun trkibindedir va miiqavilesiz tanzim d6vlbtlerarasi
miinasibatin normal realizesine maneedir.

2. Ikili Cinayatkarliq

21 Altiner, yuxarida istinad 8, 25.
22 Cryer, Friman, Robinson, Wilmshurst, yuxarida istinad 15, 73.
23 Yen orada, 80.
24 Council of Europe, Explanatory Report on the European Convention on Extradition,
Strasbourg, 4 (1985)
25 Altiner, yuxarida istinad 8, 26.
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Ekstradisiyanin milmkiinlityii igfiin ikinci prt ekstradisiyasi tabob olunan
cinayetkarin t6ratdiyi amalin her iki dbvlatin qanunvericiliyina asason
cinayet hesab olunmasidir. "Ikili cinayetkariq" adlanan bu prinsip
ekstradisiyanin bag1ica prinsiplarindandir. Ekstradisiya haqqmda
miiqavilarin aksariyyeti bu prinsipi qabul edir.26 "Ikili cinayetkariq"
"qanunsuz cazanin yolverilmazliyi" (nulla poena sine lege) va qareihqhhq
prinsiplarindon t6ramedir.2 7 Bu o demakdir ki, sorgu edilan d6vbt agar
cinayetkarin t6ratdiyi amel onun cinayet qanununa g6re ictimai tahliikeli
hesab edilmirsa, ekstradisiya talabini qabul etmaya macbur edile bilmaz.28

Diqqat edilmali olan maqamlardan biri do odur ki, "ikili cinayetkariq"
cinayetin her iki 61kedo eyni ictimai tahliikelilik daracesinda olmasim deyil,
cinayet hesab olunmasim tab1b edir.29

3. Cinayatin agirliq daracasi

Ekstradisiyaya sabab olan cinayet cinayetin mileyyan agirliq daracesinda
olmalidir. Cinayetin agirliginin mileyyanlydirilmesi ise d6vbtler torefindon
iki farq1i sistemla heyata keqirilir. Bu sistembarden birincisi "sayma
sistemi"dir. Sayma sisteminda ekstradisiyaya sabab ola bilacak cinayetler tak-
tak sayilaraq agirliq daracesi mileyyan olunur. Tilrkiya i1 AB* arasinda 6
avqust 1923-ci i1da baglanmi ekstradisiya haqqmda miiqavilade bu sistem
totbiq edilmiedir.o "Ekstradisiya haqqmda" Avropa Konvensiyasinda va
d6v1btlerarasi ikitarefli miiqavilderdo "cazanin minimum haddi" adlanan
ikinci sistem asas gtilrillir 1. Bu sistema g6ra, ekstradisiya totbiq edilacak
cinayetler iin minimum caza haddi mileyyanlydirilir va haddi agan
cinayetlerl bagh ekstradisiya totbiq edilir.3 2 Anqlo-sakson hilquq sistemli
Birl1gmi§ Kralliq va AB* praktikasinda da bu beledir. Hotta Anqlo-Sakson
sisteminda Roman-German hiiquq sistemindon farq1i olaraq, ekstradisiyanin
totbiq oluna bilacayi cinayetlerin siyahiya almmasma dair cohd1r o1mupdur.

26 "Ekstradisiya haqqmda" Avropa Konvensiyasimn 2-ci maddosinin 1-ci bandindo
"Ekstradisiya sorgu edon torofin vo sorgu edilon torofin qanunvericiliyino miivafiq olaraq..."
ifadosi yer almidir.
27 Ilias Banketash and Susan Nash, International Criminal Law, 181 (2nd ed. 2003).
28 Yeno orada.
29 Altmer, yuxarida istinad 8, 26.
30 Yeno orada, 27.
31 Ekstradisiya haqqinda" Avropa Konvensiyasi 2-ci maddo 1-ci bond: Ekstradisiya sorgu
edon Torofin qanunvericiliyino miivafiq olaraq azadhqdan mahrum etmo ilo cozalandirilan
yaxud hobs barodo qorara uygun olaraq maksimum middato - an azi bir il middatina hobs
cozasi vo ya daha ciddi coza ilo cozalandirilan cinayotlerla bagh hoyata keqirilir. Mohkum
etmo vo hobs cozasi yaxud tutma haqqinda qorar sorgu edon Torofin orazisindo hoyata
keqirildiyi hallarda miiayyan edilmig coza middatlori dord aydan az olmamalidir.
32 Altmer, yuxarida istinad 8, 27.

256

May I 2017



Baki Doviot Universiteti Tolabo Hiiquq Jurnall

" Roman-German sistemine aid hiiquqi aktlarda ise yalniz ekstradisiyam
istisna eden cinayetlerin konkret dairesi mileyyanleydirilir.

4. Cinayat masuliyyatina caIb etma miiddati
Ekstradisiyanin totbiqi igfiin cinayeta g6re masuliyyete calb olunma

miiddati kegmami§ olmahidir. "Cinayet masuliyyetine calb etma miiddatinin

kegmadiyi cinayet" ifadesi iki maselani ehtiva edir. Birincisi, miihakime
miiddati 6tmfi cinayet taqib edile bilmayacayi kimi, masuliyyete calb

olunma miiddati 6tmii§ cinayet do mahkumluq yaratmayacaqdir. Ikincisi,
cinayetin §ikayeta tabe olmasi masalasidir. Bela ki, agar ekstradisiyanin asasi
olan cinayet her iki 6lkedo §ikayeta tabedirse va §ikayet §arti halo
gergakloedirilmamiedirsa, ekstradisiya tlabi qabul edilmir.3 4

B. Ekstradisiya tetbiqinden imtinann esaslan
Ekstradisiya hilququ baximindan ekstradisiyanin gergaklymasi igfin

lazimi prtlerden baqqa, ondan imtinaya asas olan hallar da 6nam da~iyir.15

Haqqmda daniacagimiz hallardan her hansi biri cinayet iginin tarkibinda
mbvcuddursa, sorgu edilan d6vlbt ekstradisiyadan imtina etmakda haqlidir.

1. Vatandapm verilmamasi

Doktrinada ekstradisiyaya manea kimi nazarden keqirilan bu situasiyanin
an qox rast galinen istisna hali oldugunu qeyd etmak lazimdir. Sade
versiyada vatandain verilmamasi "sorgu edilan dbvlatin ekstradisiyasi talob
olunan §axs onun vatandaqi oldugu halda ekstradisiya tlabini redd edo
bilmesi"dir.36 Vatandain verilmamasi" her zaman qilvvade olan qayda deyil.
Bu qaydanin ilk totbiqina 1736-ci il Fransa ile Hollandiya arasindaki
miiqavilade rast galinir.17  Roman-German hiiququnda d6vlbtin 6z
vatandaqini, an azindan onun iradesina zidd olaraq baqqa bir d6vlate
vermayacayi qaydasi prioritet hesab olunur." Avropa d6vlbtleri bunu
miixtalif formalarda tanzimleyirlar. Masalan, Isveqra qanunvericiliyine g6ra,
"Isveqra vatandaylari geri verile bilmaz, yalniz vatandain 6z raziligi oldugu
halda verilma heyata keqirilir".39 Diger torefdan Italiyada ise "vatandain

33Yeno orada.
34 Altiner, yuxarida istinad 8, 28.
35 Dr. Ahmet Uluta , Suglularin Geri Verilmesinde Vatandalzin Rolt ve Tirk Vatandaylig:
Kanununun 28inci Maddesinin Geri Verme Hukuku Bakimindan Degerlendirilmesi, 4 Ankara
Barosu Dergisi, 179, 179 (2011).
36 Votondaylardan baqqa asirlorin do geri verilmosi istisna olunur. Hiiquqi adotlero asason
asirin torotdiyi cinayot asirlikdon qaqmaqdan ibarot oldugundan ekstradisiyanin totbiqino
yol verilmir.
3 Ulutay, yuxarida istinad 35, 186.
38 Yena orada.
39 Isveqra Konstitusiyasi, maddo 25.
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verilmesi ancaq beynolxalq miiqavilderda g6sterilerse, qabul oluna bilar" 40

qaydasi totbiq edilir. Anqlo-Sakson hiiququnda bunun Aksina olaraq, ictimai
tahliiksizliyi pozmu§ vatandain mildafiesi taninmir. "Vicdanli vatanda§"

anlayiqi daha iistln tutulur. Ingiltere va AB* qarethiqhhlq §arti ile 6z

vatandaylarinin baqqa bir d6vlbt verilmesini qabul etmakdadirlor.4 1

Qaydanm tomalinda vatandaqi qoruma di!§iincasi dayanir.4 2 "Ekstradisiya
haqqmda" Avropa Konvensiyasinda "Raziliga galan Teref 6z vatandaylarinin
ekstradisiyasindan imtina etmak hiiququna malikdir" ifadesine yer verilarak,
toreflare vatandaylarin vermamakle bagh miistaqillik tammildir.43

Ekstradisiyasi tlab olunan §axsler ikili vatanda§ va ya vatandaligi
olmayan §axs - vetensiz (heimatlos) ola bilar. Vatandaligi olmayan axslerla
bagh bu qayda heq bir 6nam daqimir. Ikili vatandaligi olan §axs sorgu edilan
d6vlbtin vatandaqidirsa, bu zaman onun ikinci vatanda~ligi nazare almmadan
ekstradisiyadan imtina oluna bilar."

2. Siyasi xarakterli cinayat

Siyasi xarakterli cinayet t6ratmakda ittiham olunan axslerin
ekstradisiyasina yol verilmir. Ekstradisiya haqqmda miiqavilalare nazar
salsaq, bu qaydanm taxminen son 160 ildo formalaydigin g6rmak
milmkiindir. 4 5 Qaydam ilk qabul eden d6vlbt Ingilteredir.46 1833-ci il
Belqikanin "Ekstradisiya haqqmda" qanununda tasbit olunaraq
qanuniloydikdan sonra Qarb 61kelerinin ekstradisiya milqavilalrinda yer
almaga baglamidir. 47 Haqqmda damilan istisnayla alaqali an miihtim
problemlbrden biri hansi cinayetin siyasi xarakterli cinayet hesab olunacagi
masalasidir.48 Siyasi xarakterli cinayeta "t6radilmesi dbvlatin siyasi nizamina
tasir edecak cinayet" kimi anlayi§ vermak olar.49 Doktrinada siyasi xarakterli
cinayetler tam va qisman siyasi xarakter dapiyan cinayetler olmaqla iki
kateqoriyaya bbhiniir. Tam siyasi xarakterli cinayet birbaga olaraq d6vlbt

40 Italiya Konstitusiyasi, madda. 26.
41 Uluta , yuxarida istinad 37.
42 Mosalan, "Blogger Lappin" iginda Belarusiyada saxlanlan Israil vatandaqi Aleksandr
Lappinin Interpol xattiyle Azarbaycana ekstradisiyasi talab olunur. Toradilan cinayotin
noviindan asili olmayaraq Israil vatandaqinin verilmamasinda takid edir. Burda maqsad
vatandain baqqa yurisdiksiyanin miihakimosina maruz qalmasinin qarpisini almaqdir. The
blogger jailed for visiting a country that "doesn't exist (2017),

het Iw s-cot rcndin-38804499 (son dafa ziyarat olunub: 7 Aprel, 2017).
43 "Ekstradisiya haqqinda" Avropa Konvensiyasi madda 6/1-a.
- Ulutay, yuxarida istinad 35, 191.
45 Antje C. Peterson, Extradition and the Political Offense Exception in the Suppression of Terrorism,
67 (3) Indiana Law Journal, 767, 774 (1992).
46 Altiner, yuxarida istinad 8, 29.
47 Uluta , yuxarida istinad 35, 191.
48 Peterson, yuxarida istinad 45, 775.
49 Altiner, yuxarida istinad 8, 29.
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suverenliyine qarei y6nalmi§ dini, siyasi, irqi ideologiyani tahliike altina alan
cinayetdir. Qisman siyasi xarakterli cinayetler ise siyasi motiv va maqsadle
yanaqi ziinda diger cinayetlerin timfimi alamatlerini birloydirir.5 1

"Siyasi xarakterli cinayetlere g6re ekstradisiya edilmame" qaydasinda bazi
istisnalar mbvcuddur. Hamin istisnalar varsa, §axs siyasi motiv va
maqsadlerla cinayet t6ratmi§ o1sa bela, bu ekstradisiyadan imtina iin asas
deyildir:

a) Belqika qaydasi. Doktrinada "sui-qasd hakmii" kimi taninir.51 Bu
qaydaya g6re d6vlbt baggilarina va onlarin ailalrine qargi t6radilan
cinayet siyasi xarakterli cinayet hesab edilmir va bu zaman cinayetkarin
ekstradisiyasi miimkiindir. 52

b) Terror, ictimai qaydani va ictimai tahliikesizliyi pozmaq

maqsadile kilavi §akilda cinayet (masalan, rejimi dayiedirmak, d~vbat

resmilarine sui-qasdler, miixtalif binalari ala keqirarak insanlari qorxu va
dahat igerisinda saxlamaq va s.) t6radilmsi;5 1

c) Tayyaralarin qagirilmasi, habela qagirilma zamani t6radilan
bltin diger cinayetler;54

d) Beynalxalq immunitete sahib axslere qargi t6radilan cinayetler;55

e) Soyqirim;1

50 James Joseph Kinneally, The Political Offence Exception: Is the United States-United Kingdom
Supplementary Extradition Treaty The Beginning of the End? 2(1) American University
International Law Rewiew 203, 209 (1987).
51 Altmer, yuxanda istinad 8, 29.
52 1854-ci ildo iki Fransiz votondaqi III Napaleonu ldirmak iyfin Lille-Dunkerque xotti ilo
horokot edon qatarm partladilmasina toobblis edir. Lakin cohd ugurla noticalonmir. emoli
torodib Belhikaya qaqan goxslor Fransa torafindon istonso do, Belhika Apelyasiya mahkamosi
1833-di il "Ekstradisiya haqqmda" haqqmda qanununa asason siyasi cinayot torodon oxsin
ekstradisiyasindan imtina edir. 22 mart 1856-c ildo qobul edilon qanunla Belhikada hor hansi
xarici dovlot baggisma vo onun ailosino qarqi torodilon cinayot siyasi cinayot hesab edilmir vo
bu zaman cinayotkarm ekstradisiyasi mimkiindir. Dos. Ahmet Cemal Ruhi, Tilrk hukukunda
suglularn iadesi, 505 (2003).
53"Terrorizmin qarqisinm alimmasi haqqmda" Avropa Konvensiyasi, 1-7 vo 13-ci maddo.
htto~s://rm.coe.int/CoERMPublIicCommonSearchServices/'Disol!avDCTMCon tent? documentI
d=090000168008371c (son dafa ziyarot olunub: 7 Aprel, 2017).
54 "Miilki Aviasiyanm tahliikosizliyina qarqi qanundankonar aktlarin qarqisimn alimmasi
haqqmda" BMT Konvensiyasi 8-ci maddo.

(son dafa ziyarot olunub: 7 Aprel,
2017).
55 BMT-nin "Xiisusi missiyalar haqqmda" Vyana Konvensiyasi, 8-ci maddo.

instrument/3 f (son dafa ziyarot
olunub: 7 Aprel, 2017).
56 "1goncoloro vo digor qoddar, qeyri-insani, yaxud loyaqati alhaldan davram vo coza
novlorino qarqi" BMT Konvensiyasi, maddo 8.

E r(son dafa ziyarot olunub: 7
Aprel, 2017).
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f) Girov g6tirm 57

3. Cinayatin taradildiyi yer
Sorgu edilan taref biitiin1hikle va ya qisman onun erazisinda yaxud onun

erazisi saylan yerda t6radilmi§ cinayetle bagh tab1b olunan §axsin

ekstradisiyasindan imtina edo bilar. giinki arazisi hiadudlarinda cinayet

t6ratmi§ §axsleri mithakime etmak va cinayet masuliyyetine calb etmak her

bir d6v1btin suveren hiiququdur. Ictimai tahiiikeli amel sorgu edilan torefin

erazisindon kanarda t6radilerse, ekstradisiyadan yalniz iki halda imtina edile

biler: 1) Hamin torefin qanunu onun erazisi hildudlarindan kanarda

t6radilmi§ cinayetlere g6re cinayet taqibi nazarda tutmamildir; 2) G6sterilan

cinayeta g6re ekstradisiyaya yol verilmir.5 1

4. Ne bis in idem - bir cinayat, bir caza

Cinayet hiiququnun tamel prinsiplarindon olan ne bis in idem ayr-ayri

61kelerin cinayet qanunvericiliyinda, hatta bazi Konstitusiyalarda59 tasbit

edilmiedir. Bu prinsipe g6re cinayet t6ratmi§ §axs barasinda cinayet taqibi

baglanmi, konkret qararla mithakime bitmi§ yaxud amel haqqinda cinayet

taqibine ehtiyac olmadigi qanaotine galinerok taqib sonlandirmidirsa, eyni

amel barasinda takrar mithakime aparila va caza totbiq edile bilmaz.o

Ekstradisiyaya miinasibatda bu prinsip ziinii eyni cinayeta g6re takrar

ekstradisiyanin yolverilmazliyinda g6sterir.

5. Konkretlik qaydasi

Sorgu eden d6vbt ekstradisiya tab1bi qabul edildikdan sonra cinayetkar

barasinda cinayet taqibi ba§1amamidirsa, bagladir, taqib baqa gatmi, lakin

caza icra edilmamiedirsa, cazani icra edir.6 1 Qeyd olunanlar yalniz barasinda

sorgu olan cinayete miinasibatda totbiq edile bilar. Ekstradisiyani talab eden

d6v1bt sorgu edilan §axs barasinda tabbda yer almayan, ekstradisiyadan

avval t6ratdiyi cinayetle bagh taqib baglada bilmaz. Buna "ekstradisiyada

konkretlik qaydasi" deyilir.6 2 Sorgu eden d6v1btda bu qaydanin pozulacagina

17 "Girov gotirma ile mibarize haqqinda" BMT Konvensiyasi, 10-cu madda.
httD://wvw~unmora/en/sc/ ctc/docs/conventions/Conv5.df (son dafa ziyarat olunub: 7 Aprel,
2017).
58 "Ekstradisiya haqqinda" Avropa Konvensiyasi, 7-ci madda.

htts:/rmocit/CER~ubi Crnon~' rh~rvies/~ p aDCMContent?documentl

d=0900001680064587 (son dafa ziyarat olunub: 7 Aprel, 2017).
59 Mosalan, Almaniya Konstitusiyasi 103-ci madda

(son dafa ziyarat olunub: 7 Aprel, 2017).
AB Konstitusiyasina bu prinsip 5-ci diizaliedan sonra alave olunmuqdur.

60 John A.E. Vervaele. Ne Bis In Idem: Towards a Transnational Constitutional Principle in the EU?,
9(4) Utrecht Law Review, 211, 212 (2013).
61 Altiner, yuxarida istinad 8, 39.
62 Banketash and Nash, yuxarida istinad 27, 184.
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dair asash §ibhaler varsa, sorgu edilan d6vlbt ekstradisiyadan imtina
etmakda haqlidir.

C. Iki dovlet arasinda gerqaklkan ekstradisiya ve iqiinci dovlet
(re-extradition)
Ekstradisiyanin totbiqi zamam rast galinen problemborden biri do igiqincii

d6v1ote yeniden ekstradisiya masalasidir. Problem ekstradisiyasi barade
sorgu olunan §axsin igfiincii bir dbvlat torefindon istanmasi halinda
konkretlik qaydasi ile alaqali formada meydana gixir.63 exsin igfincti dbvlata
ekstradisiyasi beynolxalq sonadlerdo miixtolif formalarda tanzimlanir. Bir
qayda olaraq, d6vlbtler sorgu edilan d6vlbtin raziligi olmadan cinayetkarin
iigiincii d6vlata ekstradisiyasini qabul etmirlar. Bu imtinanin hilquqi asasi
kimi "Ekstradisiya haqqmda" Avropa Konvensiyasinin 15-ci maddesi gixi§
edir. Hamin maddaya g6ra, sorgu edilan toref ekstradisiya edilan va
ekstradisiyaya qader t6ratdiyi cinayetlere g6re iiiinci d6vlbt torfindon
axtarida olan §axsi sorgu eden d6vlbtin raziligi olmadan igfincil d6vlate
vermir. exs tam azad edildikdan sonra ekstradisiya edildiyi torefin erazisini
tark etmak imkanina malik oldugu halda 45 gin arzinda bunu etmazsa,
yaxud 45 gin arzinda hemin erazini tark etdikdan sonra oraya qayidarsa,
icaze ona §amil edilmayacakdir. Eyni zamanda hemin §axsler barasinda
"konkretlik qaydasi" da istisna edilir.64

"Avropa Hobs Orderi" bir sira hallarda Avropa Birliyi 61kelerine sorgu
edilan d6vlbtin raziligi olmadan iigfinci d6vlata ekstradisiyam qabul edir.
Amma diger d6vlbtlerlo alaqade sorgu edilan d6vlbtin icazesini macburi §art
kimi qoyur.6 5

Fikrimca, sorgu edilan d6vlbtin irade ifadesinin halledici tasire malik
olmasi diizgiin hesab edilmamalidir. Burada ilk nazare alnacaq amil
barasinda ekstradisiya sorgusu olan v tablbden 6nce t6radilmi§ cinayetlerin
kimin manafeyine no daracade toxunmasi olmalidir. inki icaz tablbinin 6n
planda oldugu veziyyetda ekstradisiya cinayetkarliqla milbarizenin
vasitesina deyil, sorgu edilan d6vlbtin §axsi maraqlarma xidmot eden bir
quruma gevrilir.

III. Ekstradisiya kontekstinda insan hiiquqlar
Beynolxalq cinayetkarligin saviyyesinin artmasi ile alaqadar olaraq

ekstradisiya prosesinda insan hilquqlarinin qorunmasi masalasi getdikca
daha gox ahamiyyet kasb etmaya baglayir. Ekstradisiya va insan hilquqlari
arasinda alaqa d6vlbtlerarasi beynolxalq hiiquqi amakda~ligin qarhiliqli

63 Yen orada, 301.
64 "Ekstradisiya haqqinda" Avropa Konvensiyasi, madda 14\1 b.
65 Cryer, Friman, Robinson, Wilmshurst, yuxanda istinad 15, 85.
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heyata keqirilmesindon qaynaqlanir. Qareiiqiiq talabi ekstradisiyanin
totbiqi zamani iki meyari qargi-qare1ya qoyur. Davlat: 1) cinayetkariqla
miibarize aparmaga borcludur; 2) hemin miibarizenin vasitesi kimi
ekstradisiyanin totbiqinda insan hiiquqlarinin pozulmasina yol
vermamalidir.6 6 Bir sira beynolxalq aktlarin qabulundan sonra d6vbtler
ekstradisiya masalasina todrican insan hiiquqlari prizmasindan baxmaga
bagladilar. Beynolxalq manbalardo va adat hiiququnda hiiquqlari qorunmali
olan fordo uzun miiddat ekstradisiya prosesinin subyekti kimi deyil, obyekti
kimi baxilmidir. Indi ekstradisiya prosesinda fordo hiiquqlari yalniz maraqli
d6v1btlerden asili olan obyekt kimi deyil, beynolxalq hiiquqlari tomin olunan,
hiiquqlarini miistaqil §akilda qorumaq iqtidarinda olan beynolxalq hiiquq
praktikasinin subyekti kimi baxilir.6 7  Bu gin §axs adalatli olmayan
mithakime, bliim cazasi, i~gnce va diger qaddar, qeyri-insani, loyaqati
algaldan reftar va cozaya maruz qalma riskinin mbvcud oldugu bir 61keye

g6ndarile bilmaz. Her bir insan azadliq va §axsi toxunulmazliq hiiququna
malikdir. Heg kim 6zbainaiqla hobs edile va ya dustaqda saxlanila, habela,
qanunla miiyyan edilan asaslardan baqqa va qanuni prosedura uygun
olmadan heq bir halda azadliqdan mahrum edile bilmaz. 68 Cinayet
taratmakda ittihamn edilan §axs, biittin mfiidafia imnkanlart tamnin edilmakle,
agiq mahkame araqdirmasi yolu ile taqsirli oldugu qanuni qaydada miiyyan
edilmayana qader taqsirsiz hesab edilmak hiiququna malikdir.6 9

Ayri-ayri beynolxalq miiqavilderdo bu hiiquqlar natamam §akildo tasbit

edilmiedir. Yalniz "Insan Hiiquqlari Haqqinda" Avropa Konvensiyasi

hiiquqlarin tasnifatini apararkan, onlarin bir negasini ekstradisiya ile
alaqalandirdiyindon sistem lerym cahd hesab oluna bilar.70 Bela bir
boglugun mbvcudlugu ekstradisiya olunan §axsin hiiquqlarinin asanliqla
pozulmasina §arait yaradir. Bu pozuntular §axsin heyat va saglamligini

66 Coqkun Necmi Sava , Insan haklar baglaminda suglularn geri verilmesi, 1 "Ankara Barosu"
dergisi 251, 253 (2013).
67 Geert-Jan Knoops. Surrendering to International Criminal Courts: Contemporary Practice
and Procedures, International Criminal Law. Cases and Materials, 248 (1st ed. 2002).
68 Milki va Siyasi Hiiquqlar haqqinda Beynalxalq Pakt (1966), 14-ci madda

(son dafa ziyarat olunub: 7
Aprel, 2017).
69BMT-nin Umumdinya Insan Hiiquqlari haqqinda Boyannamosi, 11-ci madda, (1948)

httpwxx y un~v.ort.(son dafa ziyarat olunub: 7
Aprel, 2017).
70 "Insan hiiquqlari haqqmda" Avropa Konvensiyasimn yalniz 2-ci (yagamaq hiiququ), 3-ci
(igancalarin qadagan olunmasi), 5-ci (azadliq va toxunulmazhq hiiququ), 6-ci (adalatli
mahkama araqdirmasi hiiququ), 7-ci (qanunda nazarda tutulmamly cozanin yolverilmazliyi),
8-ci ( axsi hayata va aile hoyatina hormat hiiququ), 13-ci ( samarali hiiquqi miidafia vasitalari
hiiququ), 14-ci (ayri-seqkiliyin yolverilmazliyi) maddalari va konvensiyaya alava 6 va 13
nomrali protokollar (lim cozasinin tatbiqinin yolerilmazliyi) ekstradisiya prosesina gamil
olunur.
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tahliike altinda qoymaqla yanagi, maselanin beynolxalq sferaya gixmasina va
d6vlbtin imicinin zedalanmasina sabab olur."

A. Ohim cezasi ve ekstradisiya
Olfim cazasi d6vlbt torefindon §axsa totbiq olunan an agir fiziki caza

naviidiir. Onun totbiqi zamani "coza" adi altinda cinayetkar noinki azadligini
itirir, eyni zamanda yaqamaq hilququndan mahrum edilir.7 2 Buna g6re do
mithakimanin baglandigi andan totbiq anina qader taqsirlandirilan §axsa
manavi iztirab veran Shim cazasi icra fistilhi no olursa olsun insan
hilquqularina zidd hesab olunur.7 1

Beynolxalq sonadlerdo sorgu eden dbvlatin qanunvericiliyinda 6ltim
cazasinin mbvcudlugu insan hiiquqlarinin pozulma hah kimi g6sterilmir.
Yani 6ltim cazasi cinayetkarin hemin 6lkeye ekstradisiyasini istisna etmir.74

Olim cazasinin mbvcud oldugu bir 6lkeye cinayetkarin ekstradisiyasi
"Ekstradisiya haqqinda" Avropa Konvensiyasina asason do miimkiin hesab
edilir.7 5 "Insan Hiiquqlari Haqqinda" Avropa Konvensiyasinda ise masalaya
baxi§ nisbaten farqlidir. Avropa Insan Hiiquqlari Mahkamasi Shim cazasinin
ekstradisiyaya angal olmadigini qabul etsa do (2-ci madda), sonradan bu hal
3-ci maddenin - i~gnce va diger qeyri-insani reftarin qadagan olunmasi -
tblbinin pozulmasi kimi qabul edilmiedir.76 Natice olaraq Konvensiyaya

71 Mosolon, 2007- ci ildo BMT-nin igoncolor eleyhina Komitosindo Azorbaycana qarqi igi
udan jurnalist qadin Elif Pelitin ekstradisiyasi barodo i ilo bagh Azorbaycann monfi
tocribasini qeyd etmok olar. Bu iqdo Azorbaycanm, xisusilo yerli mahkamalarini movqeyinin
tahlili ekstradisiya olunan oxslorin insan hiiquqlari sahosindo Azorbaycanm cari
praktikasma yenidan baxilmasinin istor ekstradisiya sahosino aid qanunvericiliyin, istorso do
yerli mahkamalarin praktikasmin miivafiq qaydada tokmillodirilmosinin zoruriliyi barodo
noticalor qixarmaga imkan verir. Daha otrafli bax:
httpJ:// vwwref d.or/ case-. CAT 4797Jb(Ic~htrnI UNHCR, Case of Elif Pelit v.

Azerbaijan.
72 Michael Kronenwetter, Capital Punishment. A Reference Handbook, 11. (2001).
73 Sava , yuxanda istinad 66, 254.
74 Dos. Dr. Faruk Turhan, The development concerning the abolition of capital punishment and its
effect on the Extradition Law, 4, Iktisadi ve Idari Bilimler Fakultesi Dergisi, 239, 239, (1999).
71 "Ekstradisiya haqqmda" Avropa Konvensiyasi maddo 11. Iki istisna miioyyonlodirilir. 1)
Sorgu edilon doviatin qanunvericiliyi lim cozasin nozordo tutmursa; 2) cozanin icra
edilmayacayi ilo bagh yetorli tominat verilmirso him cozasi ekstradisiyadan imtina igin
asasdir.
76 Mosolon, 1989-cu il tarixli "Soering Birlomig Kralliga qargi" igindo AIHM "... Ohim cozasim
gozlomonin yaratdigi uzunmiddatli vo get-gedo artan iztirab, edam kamerasinda uzun
middat saxlanilma vo mahkumun xisusila cinayotin torodildiyi tarixdaki yaqi vo psixi
vaziyyeti kimi oxsi xisusiyyotlori nozoro alndiqda, cinayotkarm ekstradisiyasi AIHK-nn 3-
cii maddosindo miiayyan olunmug haddi agan qeyri-insani roftar hesab olunmalidir. Bu
qorardan sonra AB him cozasmin totbiq edilmayacayina tominat verdi vo cinayotkari
ekstradisiya etdi. Daha otrafli bax: http;hudoc.echr.coe.intiuri=-001 -57619 Case of Soering
v. UK.
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alava 6 va 13 n6mrali Protokollarda7 7 aliim cazasinin mbvcudlugu
ekstradisiyam istisna eden hal kimi nazarden keqirilir.

Olfim cazasim daxili qanunvericiliklerindon qixaran d6vbtler onu
beynolxalq hiiquqi yardimlayma zamam totbiq etmakdan do imtina edirlar.
Fikrimca, her hansi cinayeta g6ra blim cazasinin totbiqi ham "ikili
cinayetkariq", ham do "cinayete uygun caza" prinsiplarinin kobud §akilda
pozulmasidir. Cazanin maqsadi cinayetkarin islahma nail olmaqdir. Ohim
cazasinda ise islahdan s6hbat gedo bilmaz. Diger bir torefdan altim cazasi
adalatsiz miihakimanin noticesi olaraq heyata keqirilerse, yaxud yeni aqilan
hallar hakmiln icrasindan sonra meydana gixarsa, yaranan manfi noticalarin
aradan qaldirilmasini imkansiz edir . an asasi heq bir adalat mithakime
orqamnin §axsi heyatdan mahrum etmak hiiququ yoxdur. O1im cazasi
"adalatin barpasi" va "cinayetkarin islahi" maqsadile d6vlbt torefindon yeni
cinayetin t6radilmesidir.

B. Ayn-seqkiliyin yolverilmazliyi ve ekstradisiya
Cinayetkarin ekstradisiyasinin maqsadi ya §axsi cinayet masuliyyetine calb

etmak, ya da barasinda gixarilmi hakmii icra etmakdir. Burada asas meyar
onun t6ratdiyi cinayet - ictimai tahliikeli ameldir. Milli, irqi, dini
mansubiyyet, fikir azadliginin tanindigi hiiquq sistemlarinda siyasi eqide va
diger §axsi keyfiyyetler 6ziinda ictimai tahliikelilik ehtiva etmadiyindon
§axsin cinayet taqibine maruz qalmasinda, habela mahkum edilmesinda asas
kimi qlx14 edo bilmaz.71

Beynolxalq cinayet hiiququ bela situasiyalarda §axsin ekstradisiyasim
"ayri-seqkiliyin yolverilmazliyi" qadagasina g6re qabul etmir. "Ekstradisiya
haqqmda" Avropa Konvensiyasinin 3\2-ci maddesine g6re sorgu edilan
torefin adi cinayetle bagh ekstradisiya tlabinin §axsin irqi, milli, dini, siyasi
eqidesine g6re taqibi va ya cazalandirilmasi maqsadile verildiyina va ya bu
sabablerden her hansi birine g6re hemin §axsa ziyan vurulacagina kifayet
qader asasi varsa, ekstradisiyadan imtina etmakda haqlidir. Oxpar milddealar
"Terrorqulugun qarqismin almmasi haqqmda" Avropa Konvensiyasinda,79

77 6 Nomrali Protokol miihariba paraitinda va ya miihariba tahliikosi olduqda iglanmig
cinayotloto miinasibotdo lim cozasinin totbiqini miimkin hesab edir. 13 Nomrali
Protokolda iso lim cozasi tamamilo istisna edilir.
78 Sava , yuxarida istinad 66, 260.
79 5-ci madda: agar sorgu alan dovlatin, 1-ci va ya 2-ci maddodo gostorilan cinayot ila bagh
ekstradisiya haqqinda sorgunun gaxsi irqi, dini, milli monsubiyyotina va ya siyasi baxiplarma
gora taqib etmak va ya cozalandirmaq maqsadi ila edilmosini va ya bu axsin vaziyyotinin bu
sabablordan hor hansi birina gore pislaoa bilocayini giman etmaya kifayot qadar asasi varsa,
bu Konvensiyada heq no ekstradisiyaya dair ohdalik miiayyan edan middoa kimi tafsir
edilmomalidir.
https irBceAintCoERMPublicCommonSearchServie s/DisplavDCIMCaotent?_documentI
d=090000168008371c
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2003-cil il tarixli "Ekstradisiya haqqinda" Ingiltere qanunundaso da tasbit
edilmiedir.

C. Igencelerin qadagan olunmasi ve ekstradisiya
"Millki va Siyasi hiiquqlar haqqinda" Beynolxalq Pakt81, "Insan Hiiquqlari

haqqinda" Avropa Konvensiyas8 2 va diger beynolxalq sonadlerdo tasbit
edilan i~gnce va diger qaddar, qeyri-insani reftar va cozanin qadagan
olunmasi §axsiyyetin toxunulmazligi ile birbaa akilda baglidir. AIHM-a
g6ra, amlin i~gnce adlandirilmasi igfiin §axsa verilan fiziki va ya manavi
azab mileyyan agirliq doracesinda olmalidir. Hamin agirliq doracesinda
olmayan fiziki va manavi iztirablar prof va loyaqati algaldan qeyri-insani
reftar hesab olunur. I~gnce qeyri-insani reftarin an sort formasidir desak,
daha diizgiin olar.

Ekstradisiya olunacaq §axsin i~gnce va ya qeyri-insani reftara maruz
qalacagi haqqinda asash §iibhaler varsa, ekstradisiya tabobi redd edilmalidir.
Bu qayda bitiln ikitarefli va goxtorefli miiqavilderdo, o cimladen daxili
qanunvericiliklerdo jus cogens norma kimi qabul edilmakdadir. I~gncaya
maruz qalmama §axsin mahdudlaydirilmasi biitiin hallarda istisna edilan
(non-derogable right) hiiquqlarindandir. Bu talaba ekstradisiya olunan §axsa
miinasibatda t6radilan cinayetin agirligindan asili olmayaraq amel
edilmalidir."3

80 13-ci madda: Barasinda ekstradisiya sorgusu olan cinayetle bagh habs qarari qixarilsa da,
gaxsi irqi, dini, milli monsubiyyetina, cinsiyyetina, cinsi meylarina va ya siyasi aqidasine gora
talab olunursa, va ya ekstradisiya olunduqdan sonra bu amillare gora axsin vaziyyetinin
agirlayacagi, hiiquq va azadliqlarinin mahdudlayacagi ila bagh asash gibhaler varsa,
ekstradisiya talabi qabul edilmir.
httD://www.leisla tion vov~uk/ukpa/2003/41/vdfs/ukvaa 20030041 emdf
81 7-ci madda: Heq kim igancaya, qaddar, qeyri-insani araf va loyaqati algaldan reftar va
cozaya maruz qala bilmoz. Heq kim raziligi olmadan tibbi va ya elmi eksperimentlerdo
igtiraka macbur edila bilmoz.

(son defa ziyarat olunub: 7
Aprel, 2017).
82 3-ci madda: Heq kim igancaya, qeyri-insani va ya loyaqati algaldan reftara va ya cozaya
maruz qalmamalidir. (son defa
ziyarat olunub: 7 Aprel, 2017).
83 AIHM "Bensaid Birlaymi Kralliga qargi" iginda cinayetkarlarin digar olkalare
ekstradisiyasi va deportasiyasi barasinda solahiyyetlerdan istifada olunarkan igance, digar
qaddar, qeyri-insani reftar va coza qadagasinin cinayetkarin toratdiyi amalin agirligindan
asili olmayaraq tatbiq edilmali oldugunu bildirmiedir. Daha atrafli bax: Case of Bensaid
v.UK: http://hidoc.echr.coe.int/turi=001-59206 (son defa ziyarat olunub: 7 Aprel, 2017).
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D. Odaltli mehkeme araqdirmasi hiiququ ve ekstradisiya
Cinayet t6ratmakda taqsirlandirilan §axslerin hilquqlarinin miidafiesi

sisteminda asas istiqamatlerden biri do adalatli va aglabatan miiddatda
mithakime masalasidir. 8dalatli mahkame araqdirmasi hiiququ "Insan
Hiiquqlari haqqinda"Avropa Konvensiyas8 4 Va "Milki va Siyasi Hiiquqlar
haqqinda" Beynolxalq Paktda15 agiq §akildo tasbit olunmupdur. Her kas, onun
millki hilquq va voziflari miiyyan edilarkan va ya ona qarqi her hansi
cinayet ittihami ireli silrillarkan, qanun asasinda yaradilmi miistaqil va
qarazsiz mahkame vasitesi ilo, aglabatan miiddatda iginin adalatli va agiq
araydirilmasi hilququna malikdir."6

8dalatli mahkame araqdirmasi hiiququnun ekstradisiya ile alaqasi iki

istiqamatlidir: Birincisi, ekstradisiyanmn totbiq iisulu adalatli mahkame

araqdirmasi hilququnu tasbit eden Avropa Konvensiyasina g6ra, no "millki
hilquq va ya 6hdalik", no do "cinayet ittihami" olmadigindan 6-ci maddedo
g6sterilan iinsiirlore uygun olmaya da bilar.17 Ikincisi ise, cinayetkarin
ekstradisiya edilacayi 6lkedo heyata keqirilacak mithakime adalatli mahkame
araqdirmasi hiiququ garqivasinda gergaklaedirilmalidir. Bu o demakdir ki, bu
hiiquq ilk n6vbade sorgu eden d6vlbtin daxili hiiququnda taninmali va totbiq
edilmalidir. "Drozd va Janousek Fransa va Ispaniyaya qarqi" igi ile bagh
qararda AIHM cinayetkarin adalatli mahkame araqdirmasi hilququnu
pozacagini agiqca belli eden d6vlata ekstradisiyanin masuliyyete sabab
olacagimi bildirmiedir.1* Mahkamedo §axsa Mzini mfidafia figin bittin
imkanlar yaradilmalidir. Buna asaslanaraq deye bilarik ki, qiyabi
(cinayetkarin igtiraki olmadan) mithakime qadagan edilmalidir. Bazi
61kelerdo qiyabi mithakime ile §axsin azadliqdan mahrum edilmesi barada
qarar gixarilmasi milmkiin hesab olunur. Bu situasiyada cinayetkarin

84 6-ci madda: Her kas, onun milki hiiquq va vazifolari miiayyan edilarkan va ya ona qarqi
her hansi cinayet ittihami irali sirillarkan, qanun asasinda yaradlmly mistaqil va qarazsiz
mahkame vasitasi ila, aglabatan middatda iginin adalatli va aqiq araqdirilmasi hiiququna
malikdir
85 14\1-ci madda: Bitin axslar mahkamaler va tribunalar qarqisinda barabordirlar. Her bir
gaxs, ona qarqi irali sirilan istanilan cinayet ittihamina baxilmasi zamani va yaxud her hansi
bir milki prosesda onun hiiquq va vazifolarinin miiayyan edilmosi zamani qanun asasinda
yaradilan solahiyyatli, mistaqil va qarazsiz mahkame tarafindan adalatli va aqiq araqdirma
hiiququna malikdir.
86 "Insan hiiquqlari haqqinda" Avropa Konvensiyasi, 6-c madda.
http:w 'Cpntion ENGipdf (son defa ziyarat olunub: 7 Aprel,

2017).
87.Masalan, "Mahmutkulav and Askarov v. Turkey" iginda qixarilan qararda Ekstradisiyanin
isulu ila bagh middoalar "Insan hiiquqlari haqqinda" Avropa Konvensiyasinda tasbit
edilmodiyindon bu masalanin AIHMin yurisdiksiyasina aid olmadigi qeyd edilmiedir.

htt p vvw us.tdun e v1oadtgestione marco. e rtil,20090331 )619Mamatkulov and
Askaro ure d(son defa ziyarat olunub: 7 Aprel, 2017).
88 Daha atrafli bax: Case of Drozd and Janousek v. France and Spain:

(son defa ziyarat olunub: 7 Aprel, 2017).
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ekstradisiyasi talab edilerse, onun totbiqi igfiin mithakimanin "Insan
Hiiquqlari haqqinda" Avropa Konvensiyasindaki taminatlara8 9 uygun heyata
keqirilmi§ olmasi tbb olunur. 8ks taqirdo ekstradisiyadan imtina
edilmalidir.

Natica
Hiiquqi qilvveye malik anlayiqi olmayan institut tam formalaymi institut

hesab edile bilmaz. Hazirki veziyyetda ekstradisiyaya miinasibatda "no
tanzimlanir?" suali cavabsiz qaldigi halda, "nece tanzimlanir?" masalasi daha
6namli hesab edilir va tadqiqatlar bu garqivedo aparilir. Natamamligin aradan
qaldirilmasi iigfin ekstradisiyaya beynolxalq saviyyedo vahid anlayigin
verilmesi miltlaq §artdir. Bu, ham do diizgiin hiiquqi qiymat vermaya,
tahvilvermanin diger n6vlari ile ekstradisiya arasindaki serhadi mileyyan
etmaya imkan veracakdir.

Cinayetkariqla miibarizenin effektivliyini tamin etmak maqsadile
ekstradisiyanin hilquqi asasimi takil eden miiqavilarin sayi maksimum
azaldilmahidir. g;inki ikitarefli va goxtorefli miiqavildeardo tanzim §artleri

arasindaki miixtaliflik d6v1btlerin ortaq maxrace galmesini gatinl1edirir.
Biitiin diinya 61kelerine miinasibatda qiivvade olan ekstradisiya haqqinda
beynolxalq miiqavilanin qabul edilmesi hemin miixtalifliyi aradan qaldira va
ekstradisiyanin ttbiqini asanlaqdira bilar. Bununla miiqavilesiz totbiq hallari
istisna olunacaq va ekstradisiya 6ziiniin "d6vbtlerarasiliq" xiisusiyyetini
itirmayacakdir.

Uqiincii d6v1ota ekstradisiya zamani nozare alinan amiller dayiedirilib
konkretlydirilmali va qabul edilacak beynolxalq miiqavilade deqiq tasbit
edilmalidir. II fasilda qeyd edildiyi kimi bu zaman sorgu edilan d6v1btin irade
ifadesi deyil, t6radilmi§ cinayete miinasibatda sorgu eden va iiqiincii d6v1btin
manafeyi prioritet olmalidir. Bela olduqda, cinayetkarin heyat va saglamligi
da tahhiikeye maruz qalmayacaqdir.

Insan hiiquqlarinin biitiin sferalarda rehborliyi ekstradisiya olunan §axsa
miinasibatda nodense 6ziinii gastarmir. Hamin §axsin hiiquqlari ile alaqali
miiddealar ya sepalanmi§ formada mbvcuddur, ya da iimumiyyetle mbvcud
deyil. Mbvcud normalarin manfi cohati ekstradiiya olunacaq bitiln §axsler
barasinda yox, yalniz miiqavile baglayan toref d6vbtlerin heyata keqirdikleri
ekstradisiya proseslerinda totbiq edilmesidir. "Prioritet"in yarimqiq tanzimi
bir torefdan cinayetkarla hilquqazidd reftari miimkiin edir, diger torefdan ise
cazanin islahedici tasirini azaldir. Bu sababden qabul edilacak miqavilade
ekstradisiya olunacaq §axsin hiiquqlari atrafi tasnif olunmali va bu sahadaki
bogluq aradan qaldirilmalidir.

89 "Insan Hiiquqlari haqqinda" Avropa Konvensiyasi 6 \3-cii madda.
h2tty;]Aww.echr.coeint/Documents Convention ENpG.df (son defa ziyarat olunub: 7 Aprel,
2017).
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