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JUDr. Mgr. Ivan Liska*

Conflict of values in a global space,
in the background of different view of
natural law

Abstract

This article is dedicated to the importance of values and their perceptions of the different
understanding of the natural law. It is essential to define the legal point of view, the context
in which we explore the concept. It could be, for example, the context of natural or positive
law, whether the context of subjective or objective law, etc. This define is especially
important in understanding international instruments that are dedicated, for example,
human rights, while drawing inspiration from different culture, different historical
experience and perception at different sources of law. It is important to bear in mind the
purpose of an international document, which must be capable of applicability. In order, not
to create documents that are not signatories to the applicable due to misunderstanding and
underestimation of the diversity of cultures and perception of terms.

Amnnotasiya

Bu moaqala dayorlorin va onlanin tobii hiiguqun fargli aspektindon dark olunmasinin
ohamiyyatina hasr olunmusdur. Anlayist tadgiq ediyimiz kontekstds hiiqugi mdvgenin
miiayyan edilmasi vacibdir. Bu, misal iiciin, tabii va ya pozitiv hiiqug, elaca da subyektiv va
ya obyektiv hiiqug kontekstinda ola bilor. Bu miiayyon etmo moasalon miixtalif
madoniyyatlardon, forgli tarixi tacriiba va forgli hiiqug monbalorinds qavrayisdan
tasirlonilarkan insan hiiquglarina hasr olunmus beynalxalg alatlori anlamagq iiciin xiisusila
ohamiyyatlidir. Diizgiin  dork edilmoma, modaniyyotlorin  va  sortlorin  diggatdon
qacirilmasina  yoll vermamoak istigamoatinda imzalanma giivvasi olmayan sanadlari
yaratmamagq iiciin totbig edila bilinan beynalxalg sanadin moagsadini yadda saxlamag

vacibdir.
Contents
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Introduction

he term “value” is one of the most used terms in the theory of law. For
man is the value of what feels right, great, beautiful or desirable, what
is needed and important for him. It is something good, profitable for
us. Throughout his life, man tries to create some values, protect them, and
seek to maintain and develop. Fulfilling values gives meaning to our
existence. Per John Finnis the knowledge is the value.! Klyde Kluckhohn
appropriate to define value as explicit or implicit, for individual or group,
characteristic imagination (concept) of desirable affecting choice possible
way, means and objectives of activity.? Values represent a certain ideal of and
command respect (they are attractive and their achievement is perceived as a
necessity). They are so certain standards, individual or cultural (social, moral),
by which are things, events or behaviour compared and approved.? For
individual value is generally considered to be what is the subject of his needs,
what is needed is derived from the relationship between the need and by what
it can be satisfy. It is the same in society, and further in the rule of law. The
rule of law has also sought to create, protect, preserve and develop values.
This need is satisfied by law, thus fulfilling the rule of law. The hierarchical
structure of these principles, however, is not static, and changes over time
depending on the development needs of the society. Needs, in comparison
with the values, are for society more primary, and therefore they are
determined by them. Needs in society, as basic motives of behaviours, are
inciting society to action to effect on state and its law. Values may thus appear
as a sort of contrast in compare with needs, because values determine the
direction of development and goal of an effort. * Per Dworkin, different values
form a coherent system where together they do not compete but rather
complement each other.®
If we look at the concept of value from a legal standpoint, it is essential to
define the legal point of view, the context in which we explore the concept. It
could be, for example, the context of natural or positive law, whether the
context of subjective or objective law, etc. In the legal theory in general exists
disagreement on the question "What is law?". The theoretical disagreement is
problematic, which is the reason why most legal philosophers claim to be the
only apparent disagreement. It can be concluded, that all practitioners,
lawyers and judges, agree with legal bases. Ronald Dworkin called this view

1 “To think of knowledge as a value is not to think that every true proposition is equally worth
knowing, that every form of learning is equally valuable, that every subject-matter is equally
worth investigating.” John Finnis, Natural law and natural rights, 62 (2011).

2 Clyde Kluckhohn, Velky sociologicky slovnik, 379 (1996).

¢ Milo$ Veceta, Sociologie prava, 130 (2006).

4 Ivan Liska, Hodnota principov v pravnom Stdte: Principy v prave, Paneurdpska vysoka skola,
125 (2015).

5 Ronald Dworkin, Law’s Empire, 7-13 (1986).

119



May | 2017 Legal Philosophy

on agreement of fundamental rights like “ordinary fact”. According to
Dworkin, law is flax matter of what previously decided legal institutions, such
as legislative bodies, city councils and courts. And to any such body ruled that
employees can claim compensation for injuries that caused them colleagues,
so it is the law. If it decides otherwise, it is the law. So, the question of the law
can always be that we will peer doing books where they kept records of
institutional decisions. The law exists as mere facts and what the law is, does
not depend on that, what it should be.®

I. Values and natural law

The law is normative legal system, and from other normative systems
(religion, morality, internal rules of legal entities) do differ in their
enforceability of law, as major subject in the territory. A feature of the legal
system is the ability of enforcement of the law by public authorities, and the
law is subordinated to all entities of legal relations, including the state. It's
important to discuss about issue of the modern rule of law, whose core is
natural law theory and the idea of it, that human rights and fundamental
freedoms belong to man, not taking into account the positive law seen as a
applied and independent law. By these rights and freedoms, derived from
natural rights of individual, are those, which are based on his intellect,
character, or the “will of God”.” These rights belonged to all, by not taking
account of attributes such as social status or nationality. ®

Natural law is understood as a law independent of the will of the people,
universal and irrevocable, which can be justified by the idea that "law of
nature can be identified people and practically implemented by again using
only natural abilities - human mind. Natural law is therefore existing, by mind
recognizable order, “the natural order of things” (Rerum ordre). Natural law is
preceding to variable law of people, and is standing over it.° It is expected
from the law, that for the society, it will be basis of justice, freedom and equal
conditions for its recipients. The relation between law and values would be
placed in the content of law, which is created by values of normative legal
system. Influence of values is felt also in the enforcement of the law by state,
which is implemented, not only by sanctions, at the breach, as well as by
preventive measures. Preventive measures are as a means of protecting the
values contained in the law. The law that protects the values that society, at
that time, prefers and prioritizes. Precisely the time factor plays an important
role, because the character and perception of preferred values of society

6 Ibid, at 22-23.

7 We are talking about rights inalienable, inviolable, inalienable and imprescriptible.
8 Milo$ Veceta, Tedria prava, 106-107 (2006).

° Eva Ottovd, Tedria prava, 41 (2006).
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(sometimes the values themselves) change over time and influence as well as
on changes in the law. ' In terms of law, ethics and philosophy value
determines the criteria by which one considers its decisions. Values can be
understood as subjectively appreciated needs, which in the law, are creating
means, but also the ultimate purposes, to achieve other purposes. Values are
formed by an objective factor - the value committed to specific need; and the
subjective element - the result, of the process of subjective assessment of the
needs, is the value. Between need and value exists inverse relationship. In the
hierarchy of the system of values are those values that are currently unmet
need, scant satisficed or as an appeared to subject (individual, company or
social group). Values, that are at risk at any given time, thus shifted in the
hierarchy of values at the leading partitions. Real need however, is not so
important in this alignment, as rather the subjective valuation of the real,
respectively supposed needs. As Ales Gerloch correctly points out, it is
possible in this connection give an example, that the basic and indispensable
necessity of life, oxygen, doesn’t use to be stated on the scale of values!!, its
necessity is not adequately priced in the state constitution, because it is in
normal living conditions fully accessible. But already in such fundamental
values, which until recently did not have to be protected by legislation, see
nowadays changes.!?

Part of the notion of "value" is a comparison of better and worse, good and
bad, correct and wrong. Social values create space for classification. Perhaps
all individuals must go through daily situations that require: judge, compare,
evaluate, choose and confront. For positive in society it considers what is fair,
honest, moral, ethical, or moral. "Value" therefore requires a distinction
between worst and better way out. Legislative system should provide the
necessary objective responses to subject and thus help to reach a right
conclusion, conduct a better choice.

In the hierarchy of values of the legal system, in terms of anti-
discrimination legislation, the value of freedom is in private law primacy over

0 "Studies show variability of value orientation of people or social groups, and therefore variability in
attitudes as a result of changes in value preferences.” Ales Gerloch, Teérie prava, 247 (2009).

1t Ale$ Gerloch, Tedrie prava, 247 (2009).

12 Slovenia in year 2016 became the first country of the European Union, which has
incorporated into its constitution the right to water. They literally in the Slovenian
Constitution added the following sentence: "Water resources in the public interest, which is
administered by the state. Water resources are primarily and permanently used to supply
people with drinking water and domestic water, and in this sense water is not a commodity
market. This change. in the value position of the society, demonstrates the EU citizens'
initiative in 2014, through which excluded water supply and management of water resources
from the rules of the European internal market. The guardian: Slovenia adds water to
constitution as fundamental right for all (2016),
https://www.theguardian.com/environment/2016/nov/18/slovenia-adds-water-to-
constitution-as-fundamental-right-for-all (last visited 01.02.2017).
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value of equality. Number of values, but mainly value of freedom, is the value
of a universal character, whose status is in the foreground, and that in most
legal cultures. In other countries, are emerging values stemming from
religion or tradition, that can be completely in contradiction with the values
of the continental legal system (such as inequality: the situation of men and
women in countries with Islamic legal system "Sharia", the Indian family law,
in the Russian labour law, etc.)

II. The universalization of Western legal tradition

It is believed for centuries of Western culture® on its civilizing mission,
which wants to bring freedom and enlightenment to nations, that, according
its, were not so lucky to be born in the society of Western values. In
international relations, it manifested in various forms - from colonization to
conditioning the foreign aid by observance human rights and by
democratization of the country. Even today, Western societies are trying to
import its values and its culture to non-Western societies. These efforts tend
them termed universalistic, in the understanding of non-Western societies it
is a new colonialism and cultural imperialism. Due to the current protests and
criticism of non-Western societies universalism concept is gaining more and
more negative connotations. On the other side of the spectrum stood cultural
relativism, which is one of the main points of criticism of Asian contemporary
Western understanding of human rights.

Universalism as an ideology of Human Rights proclaims that human rights
"are independent of place, ideology and value systems, and is therefore fully
taking into account cultural specificities and absolutely excluded in all
situations." * The theory of universalism is a relatively modern, it began to
spread mainly after the Second World War in connection with the adoption
of the Universal Declaration of Human Rights. Principles anchored in the
Declaration are therefore attributed to universality and applicability in all
cultures and societies, a departure from these principles is not justifiable for
any reason. Wide dissemination of universalism, however, is particularly
associated with the end of the Cold War - victory of the Western bloc should
indicate the superiority of its values, which are distributed to regions in which
previously have not been enforced, such as in the regions of Asia, North
Africa and the Middle East. Values that universalism of human rights asserts,
have their roots in the French Revolution, Christian universalism and
philosophy of natural law - is thus rooted in the concrete political and

13 For purpose of this article will consider the West European, respectively North American.
14 Fernand de Varennes, The Fallacies in the “Universalism versus Cultural Relativism”: Debate in
Human Rights Law. Asia-Pacific Journal on Human Rights and the Law, 83 (2006).
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philosophical premises, which come mostly from the West. ® The idea of
universalism is based on the conviction that human has the universal right to
human dignity, which is often hampered by the state and must therefore be
protected. Further, it assumes that people around the world share the need
for freedom of thought and expression, the need of association with others,
the need to develop their mental abilities, have adequate food, clothing and
accommodation. * The concept of these universal needs itself thus contains
the idea of universalism, but also elements of individualism in relation to the
recipient. But there is a big difference between universal implementation of
human rights, which de facto does not exist, and universal standard of human
rights which can be discussed. In addition to the mentioned, there in the
Western sense of human rights exists also conflict between individual and
collective rights and the civil-political and socio-economic rights. Western
individualistic concept of civil and political rights keeps their hegemony. This
brings us to the crucial debate, about the universality of human rights, which
is between universalism and cultural relativism. Universalists argue in favour
of general applicability rights accord to idea of the universal essence of human
nature. Cultural relativists, in contrast, spoke out against the individualistic
notion of rights derived from Western legal tradition. They criticize the idea
that the law would not necessarily be part of the culture from which it comes.?”
However, the concept of human rights does not expect universal rights, but
the universalization of Western legal tradition.

In the opinion of Michael Ignatieff'® was universalism (in the late 90s) of
last century criticized by three directions - from Islam, from the West itself
and from East Asia. Islamic criticism is particularly directed to the western
secularization and family law, which is not in accordance with Islamic
tradition.”” Critique, which comes of the West itself, opposes imperialist
attempts to dominate the rest of the world using the ideology of human rights.
20 Asian critique rejects the functionality of Western values in the Asian area
in favour of promoting its own path for development and prosperity. Michael
Ignatieff notes that while the Islamic critique is based on the inability of

15 Michael Freeman, Human Rights and Asian Values: Contesting National Identities and
Cultural Representations in Asia, 44 (2000).

16 Paul J. Magnarella, Communist Chinese and Asian Values Critigue of Universal Human Rights:
Journal of Third World Studies, 179-192 (2004).

7 Which would mean, that at UN headquarters in New York and Geneva and the various
declarations of human rights formulated and finalized, doesn’t exist particulate culture. But
of course this particulate Culture exists at this level.

18 Michael Ignatieff, The Attack on Human Rights, 102 (2001).

19 Islamic criticism comes mainly from the mouth of the most orthodox religious leaders of
countries like Iran or Taliban regime, universalization of human rights would bring attention
to the individual, which is a concept that is rejected by Iran.

2 Between Western critics belong example Samuel Huntington, Peter Schwab or Adamantia
Polis.
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Islamic states to benefit from the globalized economy, the Asian critique has
basis just in the economic success of these countries. For proponents of
universalism, it is the expression of the existence of certain shared set of values
that requires every individual to live in human dignity. For opponents of
universalism, by contrast, only it attempts to create a uniform world culture.
21 Another argument against the universality of human rights is their criticism
as another form of modernization theory. Human rights are perceived as
modern, as those that arose in Europe and thus depict the West as a place of
progress. On the contrary, non-western cultures are perceived as backward,
ruled by inequality, patriarchal systems and religious fundamentalism.
Probably the best-known issue in this case is the question of the equality of
women. Women are illustrated as victims of the culture in which they were
born. Modernity, as without culture, it should set them free. Such views
overlook the fact, that violence against women has many social and political
causes, mostly local conflicts and inability of state. > Such culturalisation of
the rights distracts from wider issues relating to inequality and bad
government policies. In non-Western societies, can be identified
indigenisation in which could be seen the tendency of traditionalism. This
refers to the autochthonous cultural traditions, which seeks to revitalize and
attaches them to the normative content. Traditionalism arises as a necessity of
defence against the forces and ideas that could disrupt the existing political
and social order, in this case against the universalism of western values.
Traditionalism is often part of a broader political conservatism and attempt of
local leaders to preserve the stability of the regime. Political elites are
presented as successors of ancient traditions, such a tactic increases their
legitimacy. That is why it is supported by cultural relativism and the highest
official circles of countries such as in Malaysia, Singapore or Indonesia.
Cultural relativism can thus arise, so to say assertively in response to the
progress and the belief that the reason for this progress is currently home
values. Or it can also be developed in a more defensive attitude, as trying to
prevent other values increase in domestic system.

IT1. Conflict of values

Understanding of human rights may therefore be due to different values,
culture and religion, thus giving rise to criticism of accepted international
human rights documents. This is reflected the first time already in 1948 for the

2 Michael Freeman, Human Rights and Asian Values: Contesting National Identities and
Cultural Representations in Asia, 45-46 (2000).

2 For example: The group rape in Pakistan are not the result of Pakistani culture, but local
(and international) politics. Female submission is based more on government laws on
property and inheritance, or the dominance of men in the money economy than of patriarchal
culture.
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approval of the Universal Declaration of Human Rights. However, despite
debate about the universal nature of human rights enshrined in the
Declaration, none of the then representatives voted against. 2 Only Saudi
Arabia abstained, but this can be evaluated as a certain gesture of political
goodwill, whereas, during the debate raised a number of substantive
objections. * The most serious complaints had to the provisions on free
marriages. »® Conflict of Muslim approach to the understanding of
enforcement in the Declaration is clear. Saudi Arabia on this issue quite clearly
expressed the view that the development of the draft of the Universal
Declaration were largely considered the standards recognized by western
civilization, while not "more ancient" civilizations, that have passed the stage
of experiments and have established institutes such as marriage, which in the
course century confirmed their development. * Obviously, the representatives
of the country entered felt that in this case there is a proclamation civilization
superiority of one over the other. However, the fundamental core of the
conflict in the understanding of human rights is that the UDHR is a secular
text stemming from human reason, the Muslim approach is looking for the
original source of man in the will of Allah and the Koran, and understands
them as the principles of the divine nature, which, unlike secular documents,
are not subject to change.

Despite puzzled adoption of the Universal Declaration, the Muslim world
didn’t conceive hatred for to search for an answer to the question of
enshrining and protection of human rights. In 1976 was adopted the Universal
Declaration of Peoples' Rights (Right of Peoples). This document is
surprisingly secular versus others.” Thus creation of a regional system of
cooperation countries, beyond their borders, providing frame for the
adoption of document about Human Rights. Afterwards followed by other
documents as the Declaration of Human Rights in Islam (1981), Islamic
Universal Declaration of Human Rights (1981), Green Charter of Human

2 [t must be recalled that most of the countries that today we match to the Arab world at the
time of the adoption of the Universal Declaration still under colonial rule. At the time of the
Universal Declaration were members of the United Nations only in Egypt, Iraq, Lebanon,
Saudi Arabia and Syria.

2 Along with Brazil, they demonstrated opposed the excessively materialistic concept of the
Declaration.

3 Marriage was perceived by the Saudi delegation only in quantitative terms but qualitative
aspect was not taken into account.

%6 Michael Ignatieff, The Attack on Human Rights, 103 (2001).

# Universal Declaration of Peoples' Rights:
http://www.algerie-tpp.org/tpp/en/declaration_algiers.htm

There are individual provisions of recipients between individuals but are focused on the
rights of nations. The document is full of proclamations to overcome colonialism, but its major
drawback is the almost complete absence of pointing to individual rights.
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Rights (1988), and last but not least the Cairo Declaration of Human Rights in
Islam.

This latter document, adopted in Cairo in the year 1990, the above
mentioned different in several respects. As the preamble of the Declaration
implies, this document expressing the need for adopting a document on
human rights, and in this sense it can be understood as a reaction of the
Muslim world to the Universal Declaration of Human Rights from the year
1948. Unlike the Universal Declaration of Human Rights, it is not a secular
document, which is in it is very clearly stated that this is a "contribution to the
efforts of mankind to enforce the human rights to protect man from
exploitation and oppression and to ensure the freedom and right to life in
dignity in accordance with the Sharia."® In a similar vein, the text of the
document bears. Ideological sources of the Declaration are not a natural law
as is the case in Western documents, but the revelation mediated captured
prophet in the Koran.?’ As for the actual legislative text, that begins with Rule
1, expressing, that all human beings are part of one family associated
subordination to Allah and origin of the first man - Adam. “All men are equal
in terms of basic human dignity and basic obligations and responsibilities,
without any discrimination on the basis of race, colour, language, belief, sex,
religion, political affiliation, social status or other considerations. The true
religion is the guarantee for enhancing such dignity along the path to human
integrity. ” 3 In contemplating this declaration, has to be seen its religious
dimension, not just legal or political. The Declaration is not a legally binding
document, but rather should be a model for legislation in the States. Unlike
the previous document Arab Charter on Human Rights, it is applicable to the
protection of human rights adopted within the framework of the Arab
League. Thus, while the Cairo Declaration is a document that focuses on the
whole Muslim world, the Arab Charter has had a regional instrument of
protection of human rights within the Arab League. This goal, however, has
fallen. In contrast to the Cairo Declaration, text of the Charter adopted in the
year. 1994 was never put into practice as a legally binding document. The text
of the Charter has been extensively rewritten in the process of preparing a

% Cairo Declaration of Human Rights in Islam:
http://www.oic-oci.org/english/article/human.html.

» Cairo Declaration of Human Rights in Islam:
http://www.oic-oci.org/english/article/human.htm. This statement can be clearly inferred
from the last paragraph of the preamble, which is an expression of faith in that fundamental
rights, freedoms are an integral part of Islam and are inherently irrevocable, and no one can
violate or ignore them because they are binding the commandments of God.

% Here we could see the conflict between this sentence and the preceding sentence about
equality in religion. It looks like mix of ideas of universalism of General declaration of human
rights with no secularity.
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version of the Charter of the year 2004.5' The pressure to perform this move
comes especially from NGOs and the UN High Commissioner for Human
Rights. The process of revising the Charter were also involved by independent
experts and non-governmental organizations. Despite these steps, this
Charter is also subjected to criticism, because it is still a certain compromise
on certain rights, or at least the parts that were enshrined in the Charter
because of their inapplicability in some countries of the region. In this
criticism is seen a conflict in values and differences in the perception of human
rights in Western society and in Muslim society. The criticism concerns the
restriction of religious freedom, freedom of conscience and expression and the
prohibition of capital punishment of youths under the age of 18 years, which
is not absolute in Charter. The Charter indeed mentions Islam and its legal
system as the basis from which derive principles such as equality, respect for
human dignity and respect for life. In contrast to its predecessors, the Arab
Charter on Human Rights adopts the principles of the Universal Declaration
of Human Rights and the International Covenant on Civil and Political Rights
and the International Covenant on Economic, Social and Cultural Rights. 3
Art. 1 proclaims the need for promotion of human rights at the core of national
interests and also goal is enshrined the principle of universality, indivisibility,
dependence and interdependence of all human rights. The Charter, at the first
glance, is alleviating the relativistic approach of the older documents. One of
the disputed part of the Charter, which causes some tension today, the second
paragraph of Article. One of the disputed part of the Charter, which causes
some tension today, is the second paragraph of Art. 2, which rejects racism
and Zionism, and all forms of foreign occupation. Especially the call to make
every effort to combat these unfortunate events, especially in the context of
the elimination of anti-Zionism, may cause some concern. The right to life is
enshrined in Art. 5. Article 6 establishes restrictions on the death penalty.
Under this article, the death penalty can be imposed only for the most serious
crimes and pursuant to a final court judgment. Interesting is the formulation
of Article 7, which on the one hand, prohibits the capital punishment imposed
on a person younger than 18 years, unless it will be permit by laws in force at
the time of the offense. The wording of the article is not clear on its effects. It
is difficult to determine, whether Article 7 takes effect ex nunc, so that the
entry into force of the Charter is not punishable by the death of a person under
18 years, unless this person committed the offense for which the death penalty

3t Jt was so because the Arab Charter on Human Rights has become the subject of much
criticism from human rights organizations in the region as well as beyond its borders due to
the fact that backfired in the fulfilment of international human rights standards RISHMAWI,
M.: The Revised Arab Charter on Human Rights: A Step Forward, in: Human Rights Law
Review, 363, 363 (2005).

32 League of Arab States, Arab Charter on Human Rights, (2004):
http://hrlibrary.umn.edu/instree/loas2005.html (last visited at 28.01.2017).
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imposed before the time of effectiveness of the Arab Charter. The second
option, which can result from the text of Article 7, is simply the one that,
where at the moment of committing a crime for imposing the death penalty
permitted by law to impose the death penalty to persons under 18 years, the
death penalty may be imposed despite the effect of the Arab Charter. In this
case will be important to answer the question: Which law has been applied at
the moment of the crime? In this provision, would be desirable existence of
an international judicial body type, that the case law precise and settled
interpretation and application of this provision. In this case is going on about
human life and the right to preserve itself, what is currently generally
regarded as the right to the highest value. Significant in this case is that the
brightness differences in interpretation can cause irreparable damage. In
compare with provision of Arab Charter Article 6, paragraph 5, of the
International Covenant on Civil Political Rights is saying clearly: Sentence of
death shall not be imposed for crimes committed by persons below eighteen
years of age. From the wording of the Covenant it is clear that at this point,
death sentences to persons younger than 18 years is not permitted. What's
more, despite its contradictory wording of Article 7 is not one of the
provisions listed in Article 4, paragraph 2, as subjects, which can’t be
derogated. The opposite applies if the right to life (Art. 5), which cannot be
derogated from. The opposite applies with the right to life (Art. 5), which
cannot be derogated from. It can therefore be said that, for example, in a
situation of threat to national security, the limitations of imposing the death
penalty contained in the Arab Charter on Human Rights passed, respectively
depart from them in national legislation. Article 8 provides for protection
against torture and inhuman treatment. States, that are parties to the contract,
must ensure the protection against torture and inhuman treatment of each
individual, which is located on their territory. If we compare it with the text
of the International Covenant and Civil and Political Rights, we can see that
Covenant is in the power of provisions a step further when he says, not only
on the prohibition of inhuman and cruel treatment but also banning imposing
such penalties.*® Some principles of the protection from torture are not
enshrined in the Charter, e.g. it is the lack of a ban on the use of evidence
obtained by torture, or cruel treatment in legal proceedings against a person
who has been torture or cruel treatment undergone. Also in the Charter, there
is no provision that would prohibit the use of torture under any circumstances
and in any situation, including the state of war, threat of war, internal political
crisis etc. One of the partial topics in the perception of a conflict of values are
the rights of women. Legal relationships Muslim countries to the status and

 International Covenant on Civil and Political Rights. Article 7, (published under number
120/1976).
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rights of women often resonates as a problematic issue especially when
compared with women's rights in the European system of human rights. As
noted above, the Charter precludes any discrimination based on sex. Equally
condemns the use of violence in the family, but remains on conservative
positions regarding marriage. Article 33 is speaking in general about the
protection of the family as the fundamental unit of society. The Charter
stipulates that no marriage cannot be concluded without the full consent of
the intending spouses. However, as regards the rights and responsibilities of
spouses during marriage and its dissolution, charter them closer says nothing
and leaves the treatment of the issue to national law states. The only explicit
prohibition applies to the use of violence against women and children in
family relationships Also the Charter resigned on the issue of equality
between spouses and leaves free rein to national legislation which no further
action can be explained by the Charter to traditional forms of family
organization.

Conclusion

On the one hand, it is possible for the said lack Charter take a critical stand
on the other, it is questionable whether pressure from international society
does not cause rejection of the entire catalogue of human rights. The question
also remains whether it would be appropriate to intervene in the centuries
formed the traditions and values of the Muslim world, which could be at the
expense of the applicability of the results of laws. In this case the international
legislatures and politicians have to approach to the issue sensitively and
empathetically, if they would fulfil their objectives. First, given the fact, that
the community of Muslim states is created by countries at different stages of
development and with different legal systems and different cultures.
Otherwise, I could come to disappointment, if not taken into account because
of the social and cultural reality in the territory, remained modern document
taking into account universal human rights standards will be inapplicable and
would apply only formally. Normatively anchored catalogue of human rights
is qualitatively better basis for the promotion of human rights as a legal
vacuum, or enforcement of a foreign model for the protection of human rights.
The application of religious documents, principles of human rights normative
documents can have in the long term serious deficiencies. Islam, as well as
every major religion is not built as a solid monolith, and there are a number
of directions in it and learnings. This inevitably affects the law, which is
interpreted by different authorities, often from different conclusions. The
second problem of this system is that it is a kind of revelation of God's truth
and therefore cannot be subject to criticism and thus no changes. Only
interpretation can be changed. However, the dynamics of social development
brings changes and the law has to reflect them, if it wants to remain functional
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and applicable. However, transnational sources of law, which establishes a
standard of human rights protection can play an important role as a unifying
element transboundary individual jurisdictions and thus create room for
better protection of human rights, values of nations, which will contribute to
regional development in regions, which has vicissitudes of internal conflicts.
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Cloud Based Storage Applications
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Abstract

The advent of new cloud-based technologies has generated questions and concerns over
their application in the workplace. While everyday users store mounds of information in
the cloud without realizing it, businesses specifically chose cloud-storage for convenience
and in a lot of cases necessity. This however may open them up to liability beyond that of
“data breaches.” While the courts in United States has addressed this issue in the realm of
privacy concerns to public employees (i.e. government employees), private sector
employees and employers alike are left in the dark as to their obligations and liabilities.
This article will discuss generally what cloud-computing is, what legal issues it poses in
the areas of wage and hour law, intellectual property law and general privacy
considerations for both the employer and employee alike. It will also examine whether
necessity exists for employers to safegquard utilization of cloud based storage in the
workplace, if they chose to store protected health information, and the likelihood of
impending necessity to re-draft employment agreements to protect work product and other
privileged client information that may be stored in the cloud. This article will also look at
any existing or proposed legislation and review any cases on the issue that have been
decided in the country, that could help both sides in navigating the ever advancing world
of cloud computing. Finally, this article attempts to propose adequate solutions where
legislation and the courts have failed.

Amnnotasiya

“Cloud” asash texnologiyalarin inkisaft 0zii ila birlikds bu texnologiyamn is miihitinda
tatbigi ila bagh suallar va problemlor meydana gatirdi. Giindalik istifadacilor sababini dark
etmadon xeyli informasiya saxladiglart halda, bizneslo mas§ul olanlar cloud-bazalardan
sirf rahathigina va bir sira shamiyyatli masalalara g0ra istifada edirlar. Lakin bela istifads
naticads onlart “malumat pozuntulart” iiciin mosuliyyatlo iizbaiiz qoyur. ABS
mohkamalari bu wmoasalaya dovlat iscilorinin  saxsiliyinin  pozulmast c¢arcivasinda
baxdi§imdan 6zal sektor iscilavinin va isagotiiranlorinin oxsar 6hdalik va masuliyyatlari
magam garanlig qalds.

Mbogalada iimumiyyatla “cloud” kompyuterciliyin na oldugu, amak haqq va is vaxti, aqli
miilkiyyat hilguqu va ham isci, ham da isagbtiivonlar iiciin iimumi saxsilik baximindan

* Maurice A. Deane School of Law at Hofstra University, Juris Doctor Candidate.
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hanst hiiquqgi masalalari meydana cixardigy miizakira ediliv. Maqgalads elaca da, har iki tarafo
inkisafda olan “cloud” kompyutercilik diinyasimda manevr etmaya yardimet olmagq iiciin
movcud va ya taklif olunmus qanunvericilik va qabul edilmis har hanst bir mahkamo iginin
olub olmamast arasdirilnusdir. Nohayst, mogalods qanunvericilik va moahkamalorin
ugursuz oldugu masalalar iizra adekvat hallar taklif edilmaya calisilir.
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Introduction

one are the days of storing important papers in boxes spread out all

over the office. Gone are the days of contracting with an outside

vendor to come and pick up the boxes of papers and transport them
to a secure off site storage. Nowadays, even though employers still contract
with third parties, they do so in order to store their data and documents in
the cloud, by purchasing “infrastructure platforms” and not physical storage
space.! Storage has gone form a warehouse space to a fictitious but all to real
space in the cloud.? As of 2013, majority of U.S. businesses were utilizing
some sort of cloud storage.? The phrase can be heard in every office, however
not everyone understands exactly what it means, and very few comprehend
the implications its use has in the workplace.* If you tell an everyday
employee that the cloud is a “collection of larger servers located elsewhere

1 Samara Lynn, 20 Top Cloud Services for Small Businesses, (Dec. 11, 2012),
http://www.pcmag.com/article2/0,2817,2361500,00.asp.

2]d.

3 Reuven Cohen, The Cloud Hits the Mainstream: More than Half of U.S. Businesses Now Use
Cloud Computing, Forbes (Apr. 2013),
hittp://www.forbes.com/sites/reuvencohen/2013/04/16/the-cloud-hits-the-mainstream-
more-than-half-of-u-s-businesses-now-use-cloud-computing/. (last visited Oct. 22, 2015).

4 Toby Merrill, Cloud Computing: is Your Company Weighing Both Benefits & Risks? ACE Group,
(Apr.  2014),  http:/www.acegroup.com/us-en/assets/privacy-network-security-cloud-

computing-is-your-companv-weighing-both-benefits-risks.pdf. (last visited Oct. 22, 2015).
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and maintained by a vendor,” he or she may look at you with a blank stare.®
This is because it is a fairly new technology, and businesses are still learning
tonavigate their way through the cloud, even though its advent can be traced
back to the 1960s.® Nowadays, any business from construction companies to
Information Technology providers and law firms are more than likely to
utilize some kind of cloud applications.” On may ask: ‘what exactly is the
cloud? And where is it? And what does it have to do with private sector
employment?’

This note will discuss in detail what cloud-computing is, what legal issues
it poses in the areas of wage and hour law, employee and employer privacy
considerations, necessity for employers to safeguard their application if they
chose to store protected health information in the cloud, and the likelihood
of impending necessity to re-draft employment agreements to protect work
product and other privileged client information that may be stored in the
cloud.® This paper will start with a discussion on how employers and
employees utilize public cloud applications in the workplace, primarily
focusing on mid to bigger sized companies with varied employee pool: part
time, full time etc. The paper will then focus on the specific issues that arise
when employers use cloud based applications in the workplace are
employee privacy issues, such as possible breach of Computer Fraud and
Abuse Act, as well as possibility of trade secret theft, wage and hour
violations and possible Health Insurance Portability and Accountability Act
(HIPAA) violations.” The first half of the paper will delve into what cloud
computing is and how employers chose to utilized it.1* The last section will
offer possible solutions that employers and employees alike can agree on in
the workplace, as well as discussion on what actions the legislature could
implement to find a uniform solution.™

5 lan Schaefer, 5 Employment Law Considerations When Cloud Computing, Law 360, (Apr. 8,
2015),  hitp//fwww.law360.com/articles/523645/5-employment-law-considerations-when-
doud-ccomputingcomputing. (last visited Oct. 22, 2015).

6 Arif Mohamed, A History of Cloud Computing, Computer Weekly (Mar. 2009),
hitp:/fwww.computerweekly.com/feature/A-history-of-cloud-computing. (last visited Oct.
22,2015).

7 Cohen, supra note 3.

& Id. Since So many businesses are choosing to move to the cloud, a revolution in employee-
employer relationship is on the way. Robert Milligan, Neglect of Cloud Computing Policies In
Workplace Can Provide Perfect Storm for Trade Secret Theft, TRADE SECRETS LAW (Oct. 10,
2013), http://www.tradesecretslaw.com/2013/10/articles/trade-secrets/neglect-of-cloud-
computing-policies-in-workplace-can-provide-perfect-storm-for-trade-secret-theft/

? Schaeffer supra note 5.

10 See discussion infra part I1.

11 See discussion infra Part VII.
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I. The basics of cloud applications

Chances are, we all have used cloud applications recently. If you used
Gmail or DropBox, you have been utilizing cloud applications. For a lot of
businesses, cloud computing is a useful, emerging tool that seemingly makes
data and information storage an easier task for any business.” It allows for
a large bandwidth, which means more information can be stored at a lower
cost to businesses.'* Simply put, cloud computing allows a user to store, and
subsequently have access to data and information over the internet, through
a third party vendor, as opposed to a computer’s hard drive.’® A very
important aspect of cloud computing to note, is the absence of a hard drive,
a tangible area where information is stored.’® The beauty of cloud
applications is that you can potentially work from anywhere, be it on the
beach, on your couch or in your office building, just on a different floor."
The possibilities of mobility are limitless.

What a lot of people don’t understand is that the term “cloud computing”
encompasses a lot more than what their perceptions of the definition are: it
is a term that “doesn’t describe a single thing — rather it is a general term that
sits over a variety of services from Infrastructure as a Service at the base,
through Platform as a Service as a development tool and through Software
as a Service replacing on-premise applications.”'® Complications arise when
one tries to discern what exactly cloud-based application is. Let us now break
the terms down.

There are three categories of cloud storage: private, public and hybrid."
The most common would be a consumer cloud service, which would be
labeled public, an example of which is your run of the mill email providers:
Gmail, Yahoo, Outlook etc., as well as services such as Box.com, DropBox,
and Google Drive.?® These services would be utilized to simply store
information a user may need to access on a different device, in a different
place.? In this instance, a user is utilizing an Internet based application to

12 Schaefer, supra note 5.

13 Merill, supra note 3.

14 Schaefer, supra note 5.

15 Bric Griffith, What is Cloud Computing? (Apr. 2015),
http:/fwww.pcmag.com/article?/0,2817,2372163.00.asp. (last visited Oct. 22, 2015).

16 Jd.

7 Id.

15 Ben Keeps, Understanding the Cloud Computing Stack: SaaS, PaaS, IaaS,
http://www.rackspace.com/knowledge_center/whitepaper/understanding-the-cloud-
computing-stack-saas-paas-iaas (Last updated, October 22, 2013).

19 ]d.

2 Merrill, supra note 4
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store information.?> The way a company with cloud needs would utilize
cloud storage is similar to how a consumer would, by simply picking one
that would meet the company’s needs and start using it.?? However, an
employer would have to chose a cloud storage service carefully, and
consider a lot more than an individual consumer would, like security,
possibility of breach, storage needs and cost.?

A. Cloud in the workplace

When it comes to businesses utilizing cloud applications, there is a whole
different world of cloud.”® As mentioned earlier on, cloud computing’s
humble beginning was in the 1960s.* However, it did not become wildly
popular or even user friendly until the late 1990s, with introduction of
Salesforce, which delivered applications via a website.” With each redesign,
a user was moving away from utilizing a computer’s hard drive, and into an
intangible space in the “cloud.”?® There are three types of business cloud
computing applications: laaS (infrastructure as service), PaaS (Platform as
service) and SaaS (software as service).” The most commonly used cloud
application by employers is SaaS: SaaS uses a third party vendor to manage
the storage and delivery of information.*® The concept is simple: a user
would be able to access applications through the Internet.?* An example of
such application would be SalesForce, a client relationship management
application (CRM) that provides personalized cloud storage services to
businesses for a wide range of needs, such as client contact information and
marketing and sales data.®> A control of Software as Service application
mostly lies in the cloud manager’s hand, which is usually a third party
vendor.?* PaaS gives the user access to tools that are maintained by the cloud
providers and that can be used to develop applications and to make those
applications available to the user's customers.** The most likely
demographic to use PaaS would be Software developers working on a
development project, because PaaS is not ideal for large storage or portability

2 Lynn, supra note 1.

% Virtela Blog, http://www.virtela.net/enterprise-vs-consumer-cloud/ (June 29, 2012).
2414,

35 Merrill, supranote 3, at 1.

2% Mohamed, supra note 5.

7 [d.

2 [d.

2 Lynn, supra note 1.

3 Merrill, supra note 4.

3L]d.

32 Salesforce, http://www.salesforce.com/what-is-
salesforce/?d=70130000000mA5n&internal=true (last visited Oct. 22, 2015).

3 Merril, supra note 3, at 2.

3 Keeps, supra note 9.
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that businesses may require.*® When utilizing laaS, cloud buyers rent space
in a virtual data center from an laaS provider.?® Rather than purchasing
servers, software, datacenter space or network equipment, clients instead
buy those resources as a fully outsourced service on demand.?” This would
require businesses to outsource for cloud storage, and lead to inability for
speedy access to the stored data, which is not desirable for companies
wanting to conduct regular, uninterrupted business.*

When implemented and structured correctly, cloud computing storage
posses numerous benefits to both employees and employers.* Availability
of alternative ways of accessing and storing information provides more
flexibility in the workplace, having more employees work remotely and
eliminating offsite storage allows employers to scale down on office size and
other expenses, thus allowing for higher salaries.® It expedites daily
activities by allowing easy access to data, fosters collaboration between team
members, no matter where they may be at the time, and it is a lot more cost
effective than storing files off site.# Cloud computing is also a way to for
companies’ to save money in another way: it can cut companies' information
technology costs by twenty percent or more.*  Additionally, cloud
computing can minimize time wasting behaviors as it providers for greater
visibility for employers, albeit sometimes at the cost of employee privacy.*
However, the flip side is that employees use personal devices at work or
perform work related tasks off the clock.# Not only productivity, but also
security of valuable information stored in the cloud may be at risk: public
cloud environments are massive, providing hackers with a larger "attack

35 ]d.

% Profit Bricks, https://www.profitbricks.com/what-is-iaas (last visited Oct. 22, 2015).

37 Keeps, supra note 9.

38 Jd.

¥ Jim Lynch, What Are the Bencfits and Drawbacks of Cloud Computing, TECHSOUP,
hitp:/fwww.techsoup.org/support/articles-and-how-tos/what-are-the-benefits-and-
drawbacks-of-cloud-computing. (last visited Oct. 22, 2015).

(Feb, 2015).

o Id.

4 See Lynch supra note 39; See also Merrill, supra note 3 (stating that other benefits include

reduced hardware needs, an environmentally friendly choice and advantage in the market).
# ]J. Nicholas Hoover, Compliance in the Ether: Cloud Computing, Data Security and Business
Regulation, 8 ]. BUS. & TECH. L.,255, 260. “These savings come from reduced deployment
time, limited customization, the self-service nature of cloud services, the lack of up-front
costs on technology infrastructure, and often simpler user interfaces that require less
training.” Id.

4 Id.

4 See Merrill, supra note 4; see also Hoover supra note 42 (stating that “the lack of control and
transparency inherent in cloud computing opens up the risk that malicious employees
working for the cloud provider could take possession of data to which they should not even
have access.”).
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surface" to probe in comparison to private networks.* The mix up of devices
and clouds can have a dangerous effect on privacy and confidentiality of
business related information.*

II. Misclassification of employees: wage and hour

concerns

While the benefits of cloud applications give businesses a one up in the
competitive market, and make operations cheaper and more efficient,
employers may get caught up in cost effective aspects and overlook the basic
but crucial concerns regarding wage and hour law.# How are the two
subjects related? With the help of cloud storage, both employees and
employers are “less tethered to their offices, homes, and even their physical
computer systems than ever before.”# Also, with proliferation of Bring Your
Own Device (BYOD) polices, it becomes easier for employees to access work
related files at lunch, and after hours especially if they are able to synch their
devise with the work cloud.* This means more employees working from
home, at their own pace, always connected, and always online, not
necessarily punching in their hours.® With easy accessibility, comes the
desire and need to answer emails at any time.

Under FLSA, “work not requested but suffered or permitted to be
performed is work time that must be paid for by the employer.”*' An
employee may feel the urge to answer his or her boss’s emails at 1am, if they
have access to it. With new legislation afoot from the Department of Labor,
the minimum salary level for the “white collar” overtime exemption will
more than double from the current level of $23,660, meaning that more than
an estimated 5 million employees will suddenly require overtime pay for
work done after hours.’? Since 2000, “white collar” workers have been

4 Lynch supra note 39.

46 1d.

¥ See Schaefer, supra note 5.

4 Journal of Internet Law, July 20, 2010.

4 Patrick J. Beisell, Something Old and Something New: Balancing "Bring Your Own Device"
to Work Programs with the Requirements of the National Labor Relations Act, 2014 U. IIL
J.L. Tech. & Policy 497, 501 (2014).

5% Amy D. Cubbage, Rethinking the 24/7 Response (Sept. 2015),
http://mcbrayeremploymentlaw.com/category/wage-and-hour/; see also see also Merrill
supra note 4. “BYOD policies Bring Your Own Device, or BYOD, refers to the cost-effective
and employee-friendly policies some companies have adopted, allowing employees to bring
their own smartphones, tablets, and laptops to work, then use them to access privileged
company information and applications.” Id.

51 US Department of Labor, Fact Sheet #22: Hours Worked Under the Fair Labor Standards
Act (FLSA), hitp://www.dol.gov/whd/regs/compliance/whdfs22.pdf. (last visited Oct. 22,
2015).

52 Supra note 50.
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working longer hours, and one of the main reasons for this is the blurring of
line between on the clock and off the clock thanks to advances in technology,
like cloud computing.®® Technological advances present a plethora of
incentives for employees to telecommute.® While this may mean that those
who typically could not enter the workforce (like working parents) will do
so now, it also may present difficulty for employers to follow the FLSA
regulations and comply with other wage and hour laws.*® In recent years, the
U.S. Government has been cracking down on employers who misclassify
their employees and impending legislature allocates $41 million to Wage and
Hour Division of the Department of Labor.”*® This means that cloud
computing comes at a time where employers need to be vigilant in making
sure their workers are paid for over time and paid the proper salaries for any
work they do in the office and at home.

Issues with overtime pay and classifications do not only arise with regard
to telecommuters. More often than not, issues like this arise with regards to
employees who have access to work email and files from home and work on
projects on their own time.”” Non-exempt employees must be paid for any
and all work done, regardless whether it is at home, office, on their way to
home or to work, or on vacation.® The FLSA defines the term "employ" to
include the words "suffer or permit to work."® Suffer or permit to work
means that if an employer requires or allows employees to work they are
employed and the time spent is probably hours worked.®® This presents
difficulty to employers, as it becomes hard to gage what hours the employee
actually worked while out of the office.®® Concerns regarding nonexempt
employees who by law are eligible for overtime pay are more than likely to
rise in these instances.®> Department of Labor sets out regulations for
overtime pay by stating, “an employer who requires or permits an employee
to work overtime is generally required to pay the employee premium pay

58 Ashley M. Rothe, Blackberries and the Fair Labor Standards Act: Does A Wireless Ball and Chain
Entitle White-Collar Workers to Overtime Compensation? 54 St. Louis U. L.]. 709, 711 (2010).

54 See Journal of Internet Law, supra note 48.

% Schaefer, supra note 5.

% Jd.

7 Id.

% ]d.

% U.S. Department of Labor Fact Sheet #22, supra note 31.

60 Jd.

61 Schaefer, supra note 5.

2  Wages and Hours Worked: Minimum Wage and Overtime Pay,
http://www.dol.gov/compliance/guide/minwage.htm, see also U.S. Department of Labor
Fact Sheet #23: Overtime pay requirement of the FLSA,
http://www.dol.gov/whd/regs/compliance/whdfs23.pdf.
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for such overtime work.”® FLSA then provides additional explanations for
who is considered an exempt and non-exempt employee.®* Minimum and
maximum wage (and subsequently overtime pay provisions) according to
FLSA do not apply to an exempt employee, which the act describes as “any
employee employed in a bona fide executive, administrative, or professional
capacity (including any employee employed in the capacity of academic
administrative personnel or teacher in elementary or secondary schools), or
in the capacity of outside salesman.”® FLSA goes on to define a lot more
professions as exempt from its minimum wage and overtime provisions, and
DOL sets out commonly used exemptions.

For the purpose of this paper, attention should be drawn to the first
exemptions set out in §213, referring to any person employed in a bona fide
executive, administrative or professional capacity.”” A definition of
“professional capacity” could mean anything. A boss trying to avoid paying
its workers for overtime hours for work done from home, may write a job
description in such a way that would warrant one in understanding that his
employee works in a “professional capacity” and thus is exempt from
FLSA’s requirement for overtime pay. However, FLSA will not likely allow
an employer to get away with prescribing an administrative assistant or
office manager with job duties akin to professional capacity.® Going off this
standard, it becomes obvious that an employee must have advanced
education and work in some sort of intellectual capacity, or as a scientist, to
warrant being considered an exempt employee.® Or an employer may turn
to another definition in FLSA referring to “Administrative Exemptions”
under which an employee would be as non-exempt if certain conditions are
met: 1) the employee must be compensated on a salary or fee basis (as

62 U.S. Department of Labor Fact Sheet #23: Overtime pay requirement of the FLSA,
http://www.dol.gov/whd/regs/compliance/whdfs23.pdf.

6429 U.S. Code § 213 (2006).

65 Id.

6 U.S. Department of Labor, Fair Labor Standards Fact Advisor,
http://webapps.dol.gov/elaws/whd/flsa/screen75.asp (last visited Oct. 22, 2015).

6729 U.S. Code § 213.

68 See U.S. Department of Labor, Fact Sheet #17D: Exemptions for Professional Employees
Under the Fair Labor Standards Act (FLSA),
http://www.dol.gov/whd/overtime/fs17d_professional. pdf (stating that the employee must
be compensated on a salary or fee basis at a rate not less than $455 per week; the employee’s
primary duty must be the performance of work requiring advanced knowledge, defined as
work which is predominantly intellectual in character and which includes work requiring
the consistent exercise of discretion and judgment; the advanced knowledge must be in a
field of science or learning; and the advanced knowledge must be customarily acquired by
a prolonged course of specialized intellectual instruction).

6 See id. (Explaining further that teachers, lawyers and medical professionals “holding a
valid license or certificate permitting the practice of law or medicine is exempt if the
employee is actually engaged in such a practice”).
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defined in the regulations) at a rate not less than $455 per week; 2) the
employee’s primary duty must be the performance of office or non-manual
work directly related to the management or general business operations of
the employer or the employer’s customers; and 3) the employee’s primary
duty includes the exercise of discretion and independent judgment with
respect to matters of significance.”” Another option for employers, according
to DOL, would be to pay its workers over $100,000, even administrative and
secretarial staff.”? The DOL worksheet provides that:
Highly compensated employees performing office or non-manual
work and paid total annual compensation of $100,000 or more
(which must include at least $455 per week paid on a salary or fee
basis) are exempt from the FLSA if they customarily and regularly
perform at least one of the duties of an exempt executive,
administrative or professional employee identified in the standard
tests for exemption.”

However, it’s not likely that a lot of employers will be willing or able to
proportionally raise its employees” salaries to start at $100,000. So what will
happen to businesses that will try to cut corners with their employee
classifications to avoid paying overtime? Wage and hour concerns have
always been a hot button issue for unions, employees, and the government
and even more so recently.”” With businesses moving to cloud-based
applications, employees are becoming more and more connected to the office
and spending more hours from home on work related matters.”* However,
they may not necessarily see the hours they put in reflected on their pay
stubs.” Should they raise the issues, they may be told that they are exempt,
hence are not eligible for overtime pay.” Employers need to be cautious in
properly classifying employees, and especially with regards to accurately
compensating them for work done, since wage and hour lawsuits and
governmental audits are becoming more and more prevalent.”

70 .S, Department of Labor, Fact Sheet #17C: Exemption for Professional Employees Under
the Fair Labor Standards Act (FLSA),
hitp://www.dol.gov/whd/overtime/fs17¢_administrative.pdf. (last visited Oct. 22, 2015).

7t U.S. Department of Labor, Fact Sheet #17H: Highly-Compensated Workers and the Part
541-Exemptions Under the Fair Labor Standards Act (FLSA),
http://www.dol.gov/whd/overtime/fs17h_highly_comp.pdf.

2 ]d.

73 See supra note 5 (stating that “while the ease of access in a cloud computing workplace is
certainly valuable to the business, such ease can be a double edged sword when it comes to
properly compensating nonexempt employees”).

7 ]d.

75 Workplace Fairness, Overtime Exemptions, http://www.workplacefairness.org/overtime-
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The way some employers are actually handling issues arising with cloud
accessibility and overtime pay and trying to avoid possible lawsuits is by
banning nonexempt employees from being able to have access to work email
through any sort of device outside of the office, whether through mobile
devices or otherwise.” However, while employers may institute work policy
prohibiting utilizing work laptops at home or downloading apps that will
allow them to remotely access their email on their phones, there are still ways
for employees to access their work email through web-based email.” For
example the ability to log into email from the employer’s portal at home,
presents a flexible opportunity to finish up work not complete during the
day.® Many companies have this option, and there is not really a way to stop
an employee from logging in.®' This is just one of the ways cloud based
applications are blurring the lines between on the clock and off the clock.®
One thing is clear, cloud based applications make the workplace more
accessible outside the office.#® This leads non-exempt employees to put in
more hours whether willfully or because the office culture demands so.3
What the employers will do to stay in line with FLSA requirements remains
to be seen.

ITII. Employee privacy concerns

Perhaps one of the most talked about and litigated issues in the
employment sector, without even considering the role cloud computing may
play, is the issue of employee privacy.® Employers are known to monitor
activities of their employees in various ways, including scanning sent and
received e-mails by anti-virus and anti-spam software, tracking a worker's
every keystroke and mouse click, monitoring communications via remote
computing platforms, storing copies of e-mail messages sent and received on
servers where individual workers cannot access or delete the messages,
logging information on actions performed by workers, including the
applications used and the files accessed and printed, monitoring internet
access, online sessions, electronic chat conversations, and remotely viewing
what the worker is doing in real time.? Nearly 80 percent of large employers

78 Id.

79 Id.

80 Id.

81 See Roth, supra note 46.

82 Id.

8 Id.

84 d.

8 See Schaefer, supra note 5.

8 Lothar Determann & Robert Sprague, Intrusive Monitoring: Employee Privacy Expectations
Are Reasonable in Europe, Destroyed in the United States, 26 Berkeley Tech. L.J. 979, at 981-82
(2011).
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listened to employee phone conversations and voicemails, read electronic
files and e-mails.’” While an employer may not necessarily engage in all
those monitoring activities, employers do utilize one or many of the ways to
monitor their staff.®® Employers monitor their employees for three reasons:
“protecting information and other intellectual property assets; increasing
productivity; and avoiding liability.”*

Once it becomes clear what employers do to monitor their employees, the
second question that arises is whether or not that infringes on employee
privacy rights. To answer that, we first have to look at the sources of those
rights.®®  For public employees that determination is easy: The U.S.
Constitution provides for civil rights of individuals against actions of state
actors, i.e., state and federal governments, including government
employers.”® No such rights exist for private sector employees.”> Private
sector employers’ practice of monitoring their employees’ electronic
transactions has raised questions about the appropriate balance between
employees’ privacy rights in the workplace and companies’ rights to protect
themselves and their employees by monitoring their employees’ electronic
transactions.”® Instead, private employee rights are derived from common
law and are divided into four categories: (1) intrusion upon seclusion; (2)
public disclosure of embarrassing private facts; (3) publicity which places a
person in a false light in the public eye; and (4) commercial appropriation of
a person's name or likeness.®* Although the rights are derived from two
different sources, the approach to figuring out whether or not an employee
is entitled to those rights is the same.”” The main question to be answered by
courts remains the same: does the employee have a reasonable expectation
to privacy? *

While there has been a plethora of legal disputes regarding employee
privacy in the workplace, application of law currently governing such
matters is not as clear-cut when it comes to the use of cloud computing at

8 Justin Conforti, Somebody’s Watching Me: Workplace Privacy Interests, Technology
Surveillance, and the Ninth Circuit’s Misapplication of the Ortega Test in Quon v. Arch Wireless, 5
Seton Hall Circuit Rev. 461, at 462.

8 Determann & Sprague, supra note 60 at 982.

8 Id. at 982.

% Id. at 986.

L ]d.

%2 Gregory T. Alvarez and Jason E. Ruff, Private-Sector Employees and Workplace Privacy in the
Electronic Era, N.J. Lawyer Magazine, 247 N.J. Law. 24 (August 2007).

% UNITED STATES GENERAL ACCOUNTING OFFICE, COMPUTER-USE MONITORING PRACTICES
AND POLICIES OF SELECTED COMPANIES 1 (2002), http://www.gao.gov/assets/240/235595.pdf.
% Determan & Sprague, supra note 79, at 986.
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work.” Legal disputes as to what type of privacy rights employees have in
the workplace have been developing over the past few decades.”® However
the most prominent of these lawsuits have generally revolved around public
sector employees. Courts have held that under the Fourth Amendment,
public employees have a reasonable expectation of privacy in the
workplace.”” However, employees in the private workforce currently enjoy
no privacy in their electronic mail communications, and hence no privacy in
what and how they utilize cloud based applications the workplace.'®

First however, it is important to lay down the rules of privacy that Courts
have found to apply to public employees, so we can understand the issues
of privacy in the private sector as well. In the landmark case on this issue,
O’Connor v. Ortega, the court set out a two prong tests to determine the extent
of privacy in the workplace.’ The court stated that in order to figure out if
the employer’s conduct is justified, two questions had to be answered: 1)
whether an employee has reasonable expectations of privacy and 2) whether
employer’s intrusion was justified.'®> Ortega case involved a physician who
worked at a state hospital and was responsible for training psychiatry
residents.’™ The hospital officials became concerned about possible
misconducts by him of the program, including but not limited to charges of
sexual harassment against him by a female student and hospital employees
and inappropriate disciplinary action against a resident.’® While he was on
administrative leave and an investigation of the charges against him was
pending, the hospital officials, allegedly, in order to take inventory searched
his office and seized personal items from his desk and file cabinets that were
used in administrative proceedings resulting in his discharge.’®® The
physician filed charges against the hospital, claiming that the search violated
his Fourth Amendment rights.1%

In answering the two questions posed, the court first discussed the context
under which the expectation of privacy should be reasonable stating that

7 Jlana R. Kattan, Cloudy Privacy Protections: Why the Stored Communications Act Fails to
Protect the Privacy of Communications Stored in the Cloud, 13 VAND. ]. ENT. & TECH. L. 617
(2011).

% Journal of Internet Law, supra note 31.

9 O'Connor v. Ortega, 480 U.S. 709, 718 (1987); see also Leventhal v. Knapek, 266 F.3d 64,78
(2d Cir. 2001) (holding that “employee had reasonable expectation of privacy in his office
computer but agency possessed individualized suspicion justifying search”).

100 Todd M. Wesche, Reading Your Every Keystroke: Protecting Employee E-Mail Privacy, 1 ].
High Tech. L. 101 (2002).

101 Ortega, 480 U.S. 709, at 726.
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105 Jd. at 709.
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“workplace includes those areas and items that are related to work and are
generally within the employer's control.”'” The court held that “respondent
had a reasonable expectation of privacy in his office.”1® In discussing the
reason behind the decision, the court stated:
Dr. Ortega did not share his desk or file cabinets with any other
employees. Dr. Ortega had occupied the office for 17 years and he
kept materials in his office, which included personal
correspondence, medical files, correspondence from private patients
unconnected to the Hospital, personal financial records, teaching
aids and notes, and personal gifts and mementos.'"

Turning to the second prong, the court discussed what constituted a
reasonable intrusion.’® The court ultimately remanded the case stating
“public employer intrusions on the constitutionally protected privacy
interests of government employees for non-investigatory, work-related
purposes, as well as for investigations of work-related misconduct, should
be judged by the standard of reasonableness under all the circumstance.”!!
It was left for the Court of Appeals to determine whether the conduct was
reasonable.!'?

Years later, the Supreme Court applied the test set out in Ortega in a case
where a city police officer brought an action against city, police department
and police chief alleging that police department's review of officer's text
messages violated Fourth Amendment.’® The court held that the city’s
review of text messages was reasonable, and thus, did not violate the
Fourteenth Amendment.'™ First, the court found that indeed Plaintiff had a
reasonable expectation to privacy in the content of his text messages.''®
However, under the second Ortega prong, the Supreme Court held that “the
search was justified at its inception because there were reasonable grounds
for suspecting that the search [was] necessary for a non-investigatory work-
related purpose.”1®

Even though the Plaintiff in Quon was a public employee, the Supreme
Court touched on areas of privacy that are relevant to private employees as
well, and especially to the topic at hand."” The court however also cautioned
itself stating that it “must proceed with care when considering the whole
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concept of privacy expectations in communications made on electronic
equipment owned by a government employer.”'® The court’s concern was
mainly that judicial interpretations and rulings on matters of fairly new
technology, like cloud computing and text messaging, and their implications
on privacy in the workplace should be approached with the utmost care,
because the societal implications of those matters have not yet become
clear.™ The court wisely noted that changes in the dynamics of
communication and information transmission are evident not just in the
technology itself but in what society accepts as proper behavior.'?

After analyzing the two judicial approaches to employee privacy (keeping
in mind that both deal with public employees), we next dive into another
possible source of privacy protection for private employees.'?! Since private
employees are granted no statutory federal protection, there are alternatives
that may offer some relief: the Stored Communications Act (SCA).12?
Congress enacted the Stored Communications Act as part of the Electronic
Communications Privacy Act (ECPA) of 1986.12 ECPA protects against
various kinds of electronic surveillance and interception of communication
by public and private actors.!?* There is one downfall of ECPA: the law does
not protect against service provides, who also sometimes double as
employers. 1%

SCA only applies to providers of an “electronic communication service”
(ECS) and a “remote computing service” (RCS).1¢ A provider of ECS allows
its customers “to send or receive wire or electronic communications.”'” A
provider of RCS supplies “computer storage or processing services by means
of an electronic communication system.”'?® The language of SCA prohibits
“with the threat of fines and imprisonment: (1) intentionally accessing
without authorization a facility through which an electronic communication
service is provided; or (2) intentionally exceeding an authorization to access
that facility; and thereby obtain[ing], alter[ing], or prevent[ing] authorized
access to a wire or electronic communication while it is in electronic storage
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119 Id

120 I, at 759.

121 Conforti, supra note 61 at 465.
122 [, at 464.

123 Kattan, supra note 70, at 628.
124 Conforti, supra note 61, at 465.
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128 RICHARD M. THOMPSON II & JARED P. COLE, STORED COMMC' N ACT: REFORM OF THE
ELECTRONIC CoMMC'N PRIVACY AcCT (ECPA) (2015),
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in such system.”'” The beauty of SCA is that there are civil remedies
available to those who feel their rights under SCA have been infringed
upon.’® To determine whether a communication is subject to protection
under SCA we need to first characterize the cloud provider as either ECS or
RCS.®1 This will help in determining what protections are allocated to
communications maintained by a specific type of provider, by law.!3

An ECS is “any service which provides to users thereof the ability to send
or receive wire or electronic communications.”* A provider that allows wire
or electronic communications to be sent then is an ECS provider, in which
case the SCA protects the communications, as long as the provider keeps the
communication in electronic storage.’ The question that arises with this
definition is what exactly electronic storage is. Department of Justice (DOJ)
defines it as communication that is “stored in the course of transmission by
a service provider.”’®® The term is also defined as “(A) any temporary,
intermediate storage of a wire or electronic communication incidental to the
electronic transmission thereof; and (B) any storage of such communication
by an electronic communication service for purposes of backup protection of
such communication.”'* There has been an ongoing disagreement between
courts as to what types of communications are “stored in the course of
transmission”; perhaps an unopened email would fit the bill.'¥ However,
there have been some major disagreements regarding this particular aspect
of the definition as well.'*® So there are now two approaches to define what
“stored in the course of transmission” means: the traditional approach as
defined by DOJ and the new position taken by the Ninth Circuit, which holds
that electronic storage applies to items even after they have been accessed.'

RCS is defined by the Act as “the provision to the public of computer
storage or processing services by means of an electronic communications
system."? An RCS provider, on the other hand offers computer storage or

12918 U.S.C. § 2701 (1986).

130 Determann & Sprague, supra note 60, at 982.

131 Kattan, supra note 70, at 632.

132 Id

18318 U.S.C. § 2510 (15).

134 Kattan, supra note 70, at 632.

185 Id. at 633.

136 THOMPSON & COLE, supra note 97.

137 Id

138 See Theofel v. Farey-Jone, 359 F.3d 1066 (9th Cir. 2004) (stating that emails left on a service
provider’s server after users downloaded them through their workplace email program
could be considered stored for “backup purposes.”).

139 Cyber Telecom, http://www.cybertelecom.org/security/ecpacontent.htm (last visited
Nov. 24, 2015).

w018 U.S.C. §2711.
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processing service to the public.'! To qualify for the protection of
communications stored by this type of provider, the communication must be
“1) maintained on behalf of the RCS provider’s customer and 2) solely for
the purpose of providing storage or computer processing to the customer,
such that the provider’s authority to access the communication is limited to
the extent necessary to provide storage or computer processing service.” 4
An RCS provider to the public shall not knowingly disclose the contents of a
communication, which is carried or maintained by that service.'*® Courts
have held that private messages maintained on cloud based social media
networking websites, such as Facebook and MySpace are maintained by an
RCS provider.'* RCS fits in perfectly with the definition of cloud computing.
Under the definition, a service can only be a "remote computing service" if it
is available "to the public"; services are available to the public if they are
available to any member of the public who complies with the mandatory
procedures and pays any required fees.'*® Even though cloud-computing
falls nicely within the definition of RCS, it is not certain to what extent
communications sent this way will receive warranted protection even under
the SCA 16

Although a good idea, many consider that SCA “fails to provide a clear
frameworks for understand whether a user has a reasonable expectation of
privacy in his communications stored in the cloud.”' Critics of SCA see it
as failing to keep up with the emerging technology and communication
tools.'® Congress enacted SCA in the 1980s and has not amended the act to
include protection for items stored using cloud software.'* Besides the fact
that the Act is outdated, there are also issues with the ESC and RCS defining
what stored communications are.'® For example, some courts have held that
opened email messages stored for less than 180 days with an ECS Provider
are subject to discovery.’® The court reasoned that such emails were not in
electronic storage.' Going a step further, the court noted that cloud based

141 Kattan, supra note 70 at 636.

14218 U.S.C. §2703(2)(b).

1318 U.S.C. §2702(a).

144 Crispin v. Christian Audigier, Inc., 717 F.Supp. 2d 965 (C.D. Cal. 2001)

145 18 U.S5.C. 2711(2); see also Cyber Telecom,
http://www.cybertelecom.org/security/ecpanutshell.htm#ecs.

146 Kattan, supra note 70; see also Theofel, 359 F.3d at 1077 (leaving up to further interpretation
the question of whether the rule set out in the case applies to cloud-based email system).
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email does not enjoy the same privacy protections as traditional email.'* The
DOJ also recognized that there is a limited protection to cloud based emails,
and applications.!® Hence, even though the SCA purports to offer some
protection to the public in general, and private sector employees, it fails to
do so adequately in the 21st century.

There is also a tension between DOJ and the common law, one holding
that opened emails are not considered to be stored on any provider and the
other that protections should be granted as long as every other aspect of the
definition is satisfied.’® DOJ’s approach favors the law enforcement by
“conceptualizing the SCA not as protecting individual privacy, but as
regulating how the government can obtain access to stored
communications.”’” Even though the accent here is on the “government”
one could easily imagine this playing out well in the workplace. An
employer may likewise hold that web based emails that have already been
opened are the property of the server provider, hence property of the
employer, if the employer is also the server provider, which is often the
case.®™ The fate of privacy in the workplace as it relates to cloud based
applications and communications remains uncertain even with recent
decisions.'’

There have been attempts to increase workers' privacy through new
legislation via 1993 Privacy for Consumers and Workers Act introduced in
the Senate (PCWA).' The measure would have established a standard for
notice, access to information, use limitations and would prevent abuses of
electronic monitoring in the workplace.’ The goal of the Act was to prevent
abuses of electronic monitoring without prohibiting monitoring
altogether.'®> Employers who violate the provisions of the PCWA can be
subject to both civil penalties and private civil actions.'®® The Notice of
Electronic Monitoring Act (NEMA) was also introduced in 2000; NEMA
would have established a private right of action against employers who

153 Jd.; although the matter in that case is not one of work related access to emails, it is worth
noting that the court 1) differentiated between web based and traditional email and 2) held
in general that web based email should not be afforded privacy protection. Id.
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THE PRIVACY FOR CONSUMERS AND WORKERS ACT (1996).

161 Workplace Privacy, https://www.epic.org/privacy/workplace/, EPIC (last visited Nov. 23,
2015).
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failed to give notice of wire or network monitoring.* Unfortunately neither
one of the measures went any further. 16

IV. Employer privacy and trade secrets

On the other hand, cloud storage makes it easier for an employee to have
access to sensitive top-level information on employer’s cloud, information
that may not be within the employee’s duties to access.'* This issue will arise
most commonly when an employee is allowed to bring in their own device
(or so called BYOD policy): laptop and cell phone.'” For example, an
employee may be backing up his or her work to Box.com, or Dropbox; in
such an instance, if the user also has that same application on his or her
mobile device, it means that the employee can take the information with
them anywhere, whether they are on or off the clock.!%® This policy poses a
great risk of security breach to employers and leaves them vulnerable to
attacks.'®

Moreover, former employees may still have access to the information after
they leave the employers.'”? If this information is misused and a client is hurt
in the process, employers will be subject to lawsuits by The Federal Trade
Commission (FTC).'"! In the case of specific cloud based applications, like
SalesForce, where company can store all of its client data, including contact
information in the cloud, it is easy for an employee to have access to such

164 Id

165 Id.; See also The Privacy for Consumers and Workers Act: Hearing Before the Subcommitte on
Employment and Productivity of the Committee on Labor and Human Resources, 1034 Cong,. 103-
150 (1993), http://www.loc.gov/law/find/hearings/pdf/00161201005.pdf. The model
Consumer Privacy Act set out possible ways to approach data collection: limiting access to
personal data, collecting only data necessary for business purposes.

166 Margaret Keane, Clouds, Mobile Devices And The Workplace, LAW 360 (Oct. 23, 2012),
http://www.law360.com/articles/382923/clouds-mobile-devices-and-the-workplace.

167 Id

168 Id. At that point, personal files and business files are inextricably intertwined,
jeopardizing the employet’s ability to protect its own information...

169 Jd.; see also Merrill supra note 4 (stating that “companies should consider the risk
implications of allowing access to corporate data via employees’ personal devices — devices
over which the company exercises little or no control”).

170 Brian Krebs, Data Theft Common By Departing Employees, THE WASHINGTON POST (Feb.
26, 2009, 12:15pm), http://www.washingtonpost.com/wp-
dyn/content/article/2009/02/26/AR2009022601821.html

71 See Schaeffer, supranote 5; see also Federal Trade Commission, Complying With the FTCs’
Health Breach Notification Rule, (Apr. 2010),
https://www ftc.gov/system/files/documents/plain-language/bus56-complying-ftcs-health-
breach-notification-rule.pdf.
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information at any time, anywhere."”? This is exactly what happened in
F.T.C. v. Wyndham Worldwide Corp. In that case the FTC sued a hotel chain for
their system being hacked and all their client information being let out into
the public.'? Granted, the information was hacked by a third party, and not
an employee, the hotel would have been in the same situation if an employee
would simply access the customer information on their own time, having
access to the company’s cloud from home, or even having synched their
device with the cloud of the workplace.'*

Once an employee has access to employer’s information and store it on a
third party vendor’s service, and then leaves or gets fired, the third party
provider will be unlikely to cooperate in returning the potentially
misappropriated information or trade secret to the employer.'”> Instead, they
will argue that their obligation is to its “customer” which in the present
instance would be the employee who created the account. 17¢ Since the cloud
is basically “everywhere, by the time the issue gets resolved or not, the
employee has had the information in his or her hand for a time now, and can
pass it on freely. 177

The type of information that an employee may have access to is limitless.
It can be as basic but still sensitive, as client contact information, or it can be
as advanced as a business merger agreement, or a new formula for a
pharmaceutical drug.'”® Trade secrets are a hot issue at any workplace. With
cloud storage, this issue becomes even more important because of how easy
cloud storage makes it to access employer’s information.'” Companies that
store trade-secret information in the cloud “face certain risks related to the
use of a third-party provider, including (1) boilerplate terms of service that
allow providers to access any information uploaded to the cloud and (2)
rogue employees of the provider.”'™ Employers typically require an
employee to sign straightforward confidentiality agreements at the
beginning of their employment.’® Any employee that may come in contact
with sensitive company information, by signing the agreement promises not

172 Ben Kerschberg, Data Security And The Imperative of Private Clouds, Forbes (Sep. 9,
2011, 10:17am). http://www .forbes.com/sites/benkerschberg/2011/09/09/electronic-
discovery-the-imperative-of-private-clouds/#24c2f109a003.
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to divulge any of the information learned from his employer.'® This means,
do not tell anyone about X or Y that goes on in the workplace, the method
used to come to the result etc.

When employees utilize cloud applications that enable them to store
information and later access it to work on it from home, the line between the
confidential agreement breach and simply doing their job becomes blurred.
183 That person is opening sensitive company information to breach by
storing it on the cloud and then accessing it off the clock, in an area and over
the network that may not be secured.’ This in turn opens employee up to
causes of action for breach of the confidentiality agreement, and opens
employer up to causes of action for violating the Computer Fraud And
Abuse Act (CFFA)."® Abuse of CFFA creates a private right of action for
anyone who suffers when another intentionally accesses a computer without
authorization or exceeds authorized access and obtains information from a
protected computer. !5

In a recent Florida case, the court found that where an employee logged

onto a work computer with valid credentials provided by the employer and
emailed valuable documents from employer’s computer to the employee’s
personal email address, a Computer Fraud and Abuse Act violation was
maintained because the former employee continued to download the file
after the employer revoked the authorization.’® However, answering
whether the employee had the right to access the employer’s cloud, the court
stated:
Nevertheless, PRLG's CFAA claim cannot survive the present summary
judgment motion. As discussed above, there is no evidence before the court
that Lynch accessed PRLG's cloud without authorization. Presumably,
Lynch was authorized to access the firm's cloud shared drive while she was
still working for PRLG. Other than Stone's allegation, which again lacks any
indicia of personal knowledge, nothing in the record suggests that Lynch
accessed the cloud after she left the firm. Even if Lynch intended to harm
PRLG while using the shared drive to download materials while she worked
for PRLG that alone would not establish that she acted “without
authorization.” 188

Difficulties arise for employers when trying to prove that an employee
accessed the cloud while no longer working for the employer, as stated by
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187 Prop. Right L. Group v. Lynch, WL 242803 (D. Haw. May 30, 2014).
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the court above. ' Once again, this is a great example of when the line gets
blurred when employees can freely access the employers’ cloud at any time,
and it becomes problematic for the employer to then protect sensitive
company information.' It seems that the courts are putting the burden of
proof of employee’s un-authorized access on the employer.

V. Protected health information in the cloud and
health information portability and accountability act

violations

Employers may choose to utilize cloud services to store employee
information in one place, including social security numbers, contact
information (phone and address), benefit information, and other protected
health information (PHI)." There is evidence suggesting that utilizing cloud
applications to store PHI reduces compliance with HIPAA (Health Insurance
Portability and Accountability Act).’ Yet others state that the cloud is the
safest way to store PHL' While this is an efficient way of storing employee
information that is easily accessible by the HR department, without proper
safeguards it can be damaging not only to employee whose information may
be stolen, but also to the employer’s reputation and pocket.” Employers
need to be mindful of the risks involved as well as the benefits, especially in
regard to the risk of data breach, as there are laws set in place that employers
have to follow if a breach happens.'*

The Health Insurance Portability and Accountability Act of 1996 govern
the obligations and restrictions regarding PHIL.' As recently as 2013, U.S.
Department of Health and Human Services finalized the HIPAA Omnibus
Rule, which expanded HIPAA's applicability beyond covered entities (i.e.,
health care providers, health plans and health clearinghouses) to business
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insight.advanceweb.com/Features/Articles/Why-Protected-Health-Information-PHI-is-
Safer-in-the-Cloud.aspx

194 See Schaeffer, supra note 5.

195 Id

96 .S, Department of Health & Human Services, Health Information Privacy,
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associates.!”” The rule states:
Individuals, organizations, and agencies that meet the definition of
a covered entity under HIPAA must comply with the Rules'
requirements to protect the privacy and security of health
information and must provide individuals with certain rights with
respect to their health information. If a covered entity engages
a business associate to help it carry out its health care activities and
functions, the covered entity must have a written business associate
contract or other arrangement with the business associate that
establishes specifically what the business associate has been engaged
to do and requires the business associate to comply with the Rules’
requirements to protect the privacy and security of protected health
information. In addition to these contractual obligations, business
associates are directly liable for compliance with certain provisions of the
HIPAA Rules.'
A business associate is defined as anyone who:
[O]n behalf of such covered entity or of an organized health care
arrangement (as defined in this section) in which the covered entity
participates, but other than in the capacity of a member of the
workforce of such covered entity or arrangement, creates, receives,
maintains, or transmits protected health information for a function
or activity regulated by this subchapter, including claims
processing or administration, data analysis, processing or
administration, utilization review, quality assurance, patient safety
activities...
The Omnibus HIPAA Rule also revised the definition of business
associates to expressly include particular entities, including many cloud
service providers.2*

197 U.S. Department of Health & Human Services, Health Information Privacy, Covered
Entities and Business Associates, http://www.hhs.gov/hipaa/for-professionals/covered-
entities/index.html.
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A definition of business associate includes Health Information Organization, E-prescribing
Gateway, or other person that provides data transmission services with respect to protected
health information to a covered entity and that requires access on a routine basis to such
protected health information. Id. The rule applies to any business associate that creates,
receives, maintains, or transmits PHI while carrying out certain functions or activities for a
HIPAA covered entity.” Id.

20 Frank Pasquale and Tara Adams Ragone, Protecting Health Privacy In An Era Of Big
Data Processing And Cloud Computing, 17 Stan. Tech. L. Rev. 595 (2014). “It expressly
includes "[a] Health Information Organization, E-prescribing Gateway, or other person that
provides data transmission services with respect to protected health information to a
covered entity and that requires access on a routine basis to such protected health
information.” Id.

153



May | 2017 IT Law

Under this definition, a cloud service provider would be considered a
business associate, and thus will need to follow the HIPAA rules.?! Covered
entities, on the other hand, must make sure that cloud providers have
physical and technical controls to safeguard PHI from unauthorized
access.?”> Employers in turn must make sure that they stay compliant with
HIPAA when storing PHI in the cloud. An employer that utilizes a cloud
provider for storing PHI must label the cloud provider as a business
associate under the definition.?®® If that is the case, the employer must have
a business associate agreement in place.® The difficulty lies in whether or
not the employer will be willing, or able, to label cloud service provider as a
business associate.?”® The agreement must set out what type of PHI is being
stored, for how long, and give a detailed explanation of where the data is
going, from the moment it is being stored to the moment it will no longer be
in the cloud.>*

Both covered entities and their business associates must adhere to HIPAA
privacy and Security Rules. Neither party can use or disclose the stored PHI
except where permitted.??” This is reassuring to those whose PHI is being
stored (like employees). However, employers must do their part and be
mindful that data breaches are something that happens too often.>*®
Employers must take appropriate administrative, technical and physical
safeguards to ensure that PHI is protected. In other words, an employer
cannot just leave it up to the cloud provider to ensure that the PHI is being
safely stored, even if it is the cloud provider’s job.?” Employer bears the
responsibility of ensuring that certain processes are in place to further
protect the sensitive information.?"

Where employer does not comply with rules and regulations set out by
HIPAA in order to protect PHI, both employer and business associates may
be held liable.?’* In an event of a breach, HIPAA requires compliance with
its Breach Notification Rule, to affected individuals, Secretary of Health and

01 See Schaeffer supra note 5.
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PHL. Id.
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Human Services, and depending on the situation, to the media.?'?
Noncompliance with HIPAA can result in fines and penalties, ranging from
$50,000 to $1.5 million per violation.?* Additionally, in 2014 FTC made an
administrative ruling stating that it had authority to bring data security
actions against HIPAA covered entities.?’* This means that FTC now has
authority to intervene where PHI is compromised by entities.?”> This will
surely make the employer companies who are utilizing cloud providers to
store PHI to pay more attention and to ensure that their business associate
agreements set out terms and guidelines that prevent such breaches in the
future.?'

VI. Cloud applications and the future: proposed
solutions

With each passing year, corporations and other private employers, are
utilizing cloud computing for business needs.?’” While the benefits of
switching to cloud computing are numerous, an employer must weight the
pros and cons when it comes to legal aspects, especially those that concern
employees.?’® Unfortunately, when it comes to a solution that can help avoid
the issues that cloud based applications bring into the workplace there is no
one size fits all.?’? Cloud based applications are a very intricate system that
need a lot of fine-tuning and attention in order to work properly.
Overprotecting it will strip it of its benefits and under-protecting it will cause
chaos and myriad of legal issues.?® Moreover, there is not one single cloud
application that will fit the business needs of all the companies, so cloud
storage and its use needs to be tailored to a particular need of a company and
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the type of work being done by its employees.??! To protect their information
in general, it is in the employer’s (or any business’ for that matter) best
interest to take reasonable steps to ensure that a cloud service provider has
only as much access to company information stored in the cloud as is
necessary, and that both the company and provider are doing everything
possible to maintain the information’s secrecy.”?? A solution that will be the
most constructive and has a chance in satistying all parties involved, will
require for everyone to be actively involved (depending on the situation):
employers, employees and the cloud service providers.?”® The most
important and basic step that an employer needs to take is to choose the
cloud provider very carefully, and has a detailed agreement in place to
protect themselves and their employees.?*

A. Wage and Hour

The go-to idea that from a first look seems to solve all issues of utilizing
cloud applications in the workplace, is to have a thorough
employment/confidentiality agreement that will set out all the dos and the
don’ts for both the employee and the employer.?® Unfortunately, we live in
the real world, where it is unlikely that the employer will agree to give up
some of their rights to monitor employers and employees.?”® The truth
however, is that as more work enters cyberspace and virtual worlds, this will
have a profound impact on the nature of work itself, not to mention the legal
doctrines of labor and employment law, so a common ground needs to be
reached.?”” Still, a good place to start is at the negotiation table. While an
employment agreement may not solve all the problems, it will record in
writing what the parties are worried about, their expectations and help avoid
any disputes arising between employees and employers.?® Moreover, since
many employers already utilize an employment agreement, it will be easy to
tailor it to a workplace that wants or has already moved to the cloud. After
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all, once a business moves to the cloud, there is no coming back, so the
employment agreement will probably be used for years to come.

Employers need to be firm in communicating their policies when setting
out the agreement.?” First and foremost, an employee needs to understand
their scope of employment, meaning what duties they will be assigned,
whether they are hourly or salaried etc.?* This may seem basic, but a lot of
confusion regarding wage and hour lawsuits stem from employees and
employers alike being on different pages regarding what type of
responsibilities an employee has (and thus how he or she is classified for
FLSA purposes).?! Policies that can be implemented are ones that
completely forbid answering emails or sending them within a particular time
frame.?®> To be on top of the hours employees log, a thorough system of
tracking should be implemented that keeps a record of employees” hours.?*
A software system can be utilized to do this, which can monitor and track
the amount of time employee spends not only at work, but also the amount
of time spent on off the clock project.?* There are systems that track the
amount of hours attorneys spend on a certain litigation matter, with a click
of a button on a screen, a system begins to track the time being spent on a
particular matter.?®® Same logic can be applied to tracking hours of those
employees who have to finish up a project off the clock.?%*

Tracking employee hours will go hand in hand with policies regarding
BYOD.?” To avoid any sort of data breach, BYOD policies need to be avoided

29 Mark H. Wittow and Daniel J. Buller, Cloud Computing: Emerging legal Issues or Access to
Data, Anywhere, Anytime, 14 J. Internet L. 1 (Jul. 2010) (stating that the need for clear and
consistent communication of policies, practices and capabilities is necessary).

20 See Schaeffer supra note 5.

231 Id

22 Cubbage, supra note 50 (discussing a similar policy that was implemented at a company
and stating that “the company bans the sending and receiving of email from 10 p.m. to 6
a.m. on weekdays and all weekend. It does this, it says, to reduce employee stress by
providing a safe harbor for employees to rest and not contemplate workplace
communications.”).

233 Id
24 Id.; see also US Department of Labor. DOL website even offers a timesheet tracking app
for mobile devise to make this easier.

http://www.dol.gov/opa/media/press/whd/WHD20110686.htm.

25 Jill Turner Lever, Grace A. Byrd, Manage Your Risk: Five Critical Employment Issues, 272
N.J. Law. 9, 11 (October 2011). The best approach is for employers to implement a policy
prohibiting non-exempt employees from working off the clock without authorization,
requiring employees to report all time worked, and lastly, paying for this time either at the
regular rate or the overtime rate, as may be applicable. Id.

236 Id

27 See Cubbage, supra note 50.
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at all costs.?®® However, for certain type of work and employees, taking work
home may be absolutely necessary.?® Here too, the employer needs to be
strict and come up with a uniform policy for each employee type.?* If for
example there are employees that need to work off the clock, and are
authorized to do so, those are the only ones that can either bring their laptop
in, or be assigned a work laptop, that is configured to work off the network
of the employer only, and that tracks the hours automatically. These policies
will help avoid FLSA violations, both when non exempt employees work
over 40 hours and can prevent situations where employee claims they
worked more than they actually did, or when employer refuses to pay
overtime claiming that the hours were not actually put in.!

B. Employee Privacy

While public employees may enjoy a certain expectation of privacy, as it
stands right now, private employees do not enjoy the same.? Unions and
employee advocacy groups have been complaining about electronic
monitoring for a few decades now, arguing that such practice are an invasion
of privacy and “cause work related stress and low morale, and can be used
in an unfair manner.”?* The status of privacy protection laws for private
employees is ambiguous at best.?* While there is no statutory relief as of yet,
all is not lost for a private employee or the employer. When it comes to
privacy, employees may choose to bring a common law action for conversion
against employers. While this is more of a “right of ownership” question, it
does fit well with certain documents that may be stored on the cloud,
whether related to work or not.?* In Thyroff v. Nationwide Mut. Ins. Co., an
employee brought an action against employer claiming conversion of his
business and personal information stored on computer hard drives of leased
computer.’ In answering whether or not conversion was an appropriate

cause of action, the court stated:
We believe that the tort of conversion must keep pace with the
contemporary realities of widespread computer use. We therefore
answer the certified question in the affirmative and hold that the type of
data that Nationwide allegedly took possession of —electronic records

238 French, et. al, Current Status and Issues with BYOD, Communications of the Association

for Information Systems, at 192,
http://aisel.aisnet.org/cgi/viewcontent.cgi?article=3819&context=cais.

29 [,

240 [

241 Id

242 Determann & Sprague, supra note 60 at 982.

243 The Private Workplace and the Proposed Notice of Electronic Monitoring Act.
244 Id. at 81

25 Thyroff v. Nationwide Mut. Ins. Co., 864 N.E.2d 1272 (N.Y. 2007).

26 [, at 1272.
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that were stored on a computer and were indistinguishable from printed
document is subject to a claim of conversion in New York.?#

The law is well settled on employee privacy when it comes to e-mails.?*
Regulations just need to catch up to the more current technological advances
in the workplace, like cloud computing, as is evidenced from the lack of
regulation on the subject.?* Just like it took courts a while to ascertain the
privacy issues with e-mail monitoring, courts are just now starting to see
more and more issues arising out of cloud computing and social media
applications.?

That is why bringing torts action for conversion will speed up the process

and bring the courts” attention to privacy issues with cloud computing. The
tort action is twofold: it will be a penalty for employers and it will also
possibly draw the attention of legislature. When employers are faced with
lawsuits over employee privacy, someone is bound to get the government
involved. Perhaps then the legislature will heed the arising issues and amend
or pass a new bill that encompasses not only emails, but also documents
stored in cloud-based applications.”' This is where step two comes in: the
legislature could consider reintroducing bills like NEMA (Notice of
Electronic Monitoring Act) and other bills, modified to include BYOD
policies and cloud based applications. When it was introduced, the Act
provided that:
An employer who intentionally, by any electronic means, reads, listens to or
otherwise monitors any wire communication, oral communications or
electronic communication of an employee, or otherwise e monitors the
computer usage of an employee without first having provided the employee
notice meeting the requirements of subjection (b) shall be liable to employee
for relief...??

The Act then went into describing exactly what is required from the notice
meeting, what the employer must notify the employee of and when.? The
Act also provided for a relief in the form of civil action for actual damages
(not less than $5000), punitive damages and attorneys’ fees and any other
relief the court determines to be appropriate.® As it was set out then, the
Act certainly takes substantial measures to safeguard employee privacy by

247 ]d. at 1278.

28 Todd M. Wesche, Reading Your Every Keystroke: Protecting Employee E-Mail Privacy, 1 ].
HIGH TECH. L. 101 (2002).

249 Id

250 Id

251 Id

22 H.R. 4908, Notice of Electronic Monitoring Act, 106t Congress (1990-2000)

253 Id

254 Id
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requiring much from the employer and setting monetary damages. It's not a
surprise that it did not pass since the Act on its face is very anti-employer.

Since issues of privacy related to technology in the workplace remain to
be hot topics at the moment, re-introducing a new and improved NEMA will
draw attention to deficiencies in the private sector that employees face, and
with plethora of litigation behind this issue, perhaps this time around the
legislature will be compelled to pass it. Of course NEMA would have to be
revised to specifically include cloud based application used for business
purposes of an employer by an employee, and set out the type of monitoring
that is prohibited by an employer. To achieve this result, NEMA would have
to be combined with Privacy for Consumers and Workers Act introduced in
the Senate (PCWA), another legislation that failed to pass.?® That measure,
as stated earlier, would establish varies standards for: notice, access to
information, use limitations and would also prevent abuses of electronic
monitoring in the workplace.?*

C. Employer Privacy

Employers and employees definitely disagree on the degree and
magnitude of employer monitoring of the employee.?” A 1994 study found
that 81% of Americans think that employers should not monitor employees,
whereas 70% of workers think that electronic monitoring is very important
in evaluating their workers.?®® Although about twenty years have passed
since that survey, as the world is changing and technology is taking over our
lives, workplace more so than any other area, it’s pretty certain that those
number have not changed. This is certain from numerous litigations
stemming out of issues of privacy in the public and the private sector
employment alike.?

Employer privacy concerns as they relate to the use of technology in the
workplace are closely related to employee privacy. If a policy or a law that is
implemented favors the employee more, then employer may suffer by way
of losing control over employee time, work product, inappropriate use of
internet and the privacy concerning their clients.?®® However, if an employer
oriented policy is implemented, the opposite happens: employees lose all
and any privacy expectations and morale.' There are however policies that

25 Supra Discussion Part IV.

26 Sypra Discussion Part IV.

37 David Neil King, Privacy Issues in the Private-Sector Workplace: Protection From Electronic
Surveillance and the Emerging Privacy Gap, 67 S. Cal. L. Rev. 441(1994).

258 Id

259 See Discussion supra part IV

260 Gregory M. Huckabee & Cherry Kolb, Privacy in the Workplace, Fact or Fiction, and the Value
of an Authorized Use Policy (Aup), 59 5.D. L. REV. 35 (2014).

261 Id
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could be structured in such a way that the two “opposing” sides will be able
to balance out their interests and the privacy concerns of both the employee
and the employer will be protected. Technically, their privacy issues are
derived out of different concerns: employers want to protect their business
interests and employees want to protect their personal space.

While majority of issues revolve around employee privacy, it is worth to
note that employers are just as vulnerable.”** Cloud services' distributed,
Internet-based nature leaves the services open for attack and may put
companies using cloud services at risk of being held legally responsible for
losses of information.?®® A recent survey showed that about thirty six
percent of employers have policies that address the use of public cloud
storage services.?* Employers, who value the privacy of their information,
can ban the use of such cloud applications as Box, Dropbox or Google Drive
and build one that is highly secured and requires access only in the office.?®
One logical step for an employer would be to implement such policy, and
spend the money on building a secure cloud based storage application. This
is surely time and money consuming, but a very important solution. If an
employer possesses sensitive client data and depends on safety and privacy,
this will be worth the effort. Building a thorough and bulletproof cloud
storage application, that is managed in house (meaning no 3 party can have
access to “manage” it), will allow employer to then also prohibit BYOD
devices (by implementing a “NO BYOD” policy, to be precise). Having a
secure cloud means nothing if an employee can bring in his or her own
device, and then store privileged information on it and leave. Along with (or
instead of) a “NO BYOD” policy, an employer can go further and implement
a strict policy that covers a broad range of concerns. A policy would need
cover at least the following areas: 1) cloud based application is to be utilized
for business purposes only; 2) BYOD devices are not allowed; 3) company
reserves the right to monitor cloud activity of an employee; 4) set out
disciplinary steps to be taken if the policy is violated.

Overall, access to cloud based applications in the workplace should be
treated as employer property, just as any company issues laptop or cellphone
would be. With this, employer should regulate such access by implementing
policies concerning the use of such devices, just like they would regulate
laptops and cellphones.?® This is another area that can partially be mended

262 See supra discussion Part V.

263 Sypra note 40.

264 See Keane, supra note 137.

265 See id. (Stating that certain companies, such as IBM has recently banned the use of Box
and Dropbox).

26 Privacy Rights Clearinghouse, Fact Sheet 40, 2014. https://www.privacyrights.org/bring-
your-own-device-risks#3b byod employee responsibilities. For example, “as a security
measure, employers often require employees who store company information on their
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by way of a thorough employment contract that outlines employer privacy
in regards to work product, client information and the use of cloud storage
on and off the clock. This will alleviate any unexpected conflict with
employees and set out ground rules for privacy from the get go. This is the
area where it becomes more obvious that implementing policies that regulate
employer privacy interests do not necessarily hinder regulations that protect
employee privacy.

D. PHI and HIPAA Compliance

Cloud computing has the ability to make everyone’s job easier in the
workplace: employees, employers and Health Insurance Providers (or third-
party administrators). For employers, utilizing a cloud-based application to
store this information means they have access to it on as needed basis
without having to go through variety of systems and people.?” If an
employee has a question or concern or HR department needs to settle
something quickly, accessing information off the cloud is much more time
and money efficient than going through a third party. However, security
concerns are even greater when it comes to storing PHI on the cloud; it is
after all sensitive personal information at risk.**

One way employers can battle security breach is create their own cloud,
meaning they will utilize a private cloud as opposed to a public one. This is
a perfect solution for all security risk problems employers may face. As this
will go hand in hand with solutions for employer privacy, the employers can
kill two birds with one stone.?® As employers have to remain compliant with
HIPAA when storing PHI, employer will have more control over monitoring
the cloud service provider, since the employer will technically be the
provider.?”® This is the best solution to battle data security risks or leaving
security matters to a third party.?! Instead of ensuring that a cloud provider
is adhering to HIPAA rules and then taking the fault when the contrary turns

personal devices to allow the employer to remotely delete data from the phone if the phone
is lost or stolen. The same may be true when a person leaves the company.” Other factors
to be considered are: requirements to save and produce relevant information for legal
purposes (e-discovery in particular) and consequences for deletion or alteration; processes
for the end of an employment relationship and Trade secret policies and confidentiality
agreements. Id.

27 See supra discussion Part VL.

268 See supra discussion Part VL.

269 See supra discussion Part VII B.

270 Lori Frefield, Keeping Employee Information Safe in The Clouds: 3 steps to minimize risks of
storing HR information and records in a cloud-computing environment, TRAINING MAGAZINE
(Sept. 2012), https://trainingmag.com/content/keeping-employee-information-safe-clouds.
“Mitigate some of the risks of cloud computing by carefully selecting a vendor. Cloud
vendors need to be thoroughly vetted based on factors such as the experience and technical
expertise of personnel employed by the vendor.”

271 See supra Discussion Part VL
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out to be true, employer can navigate compliance issues themselves and
mitigate any misconduct themselves.

Employers need to be very mindful of the risk of data breach, as their
reputation and money is on the line. Legislature has gone through great steps
to ensure that PHI is stored safely, as is evident from the hefty fines imposed
for breach of HIPAA.?? Thus, those employers that chose not to build their
own private cloud will need to thoroughly research their cloud service
provider. This is the most basic but very important step. The second step is
to figure out if the provider is a business associate. If that is the case, they
need to draft a thorough Business Associate Agreement.?”* This agreement
needs to cover the type of information being stored, under what
circumstances and who can have access to such information, the procedures
to be followed in case of a breach, the safeguards that the cloud provider will
put in place to ensure not only compliance with HIPAA but prevent the
information from being hacked (like encryption), and what will happen to
the data once the service agreement is terminated.?”*

Conclusion

It is important to reiterate that there is no “one-solution-fits-all” approach
when it comes to multi-dimensional issues with cloud-based applications in
the workplace. That is to say, one set of policies will not necessarily fit to
another company, as nature of business is different (doctors and accountants
will most likely need cloud storage for different purposes). However, one
policy, like a no BYOD policy or a thorough employment contract, can
alleviate quite a few issues for a particular employer. This is what the private
parties involved can do.

The Legislature can definitely get involved by passing laws that
employers and employees alike will have to follow. As both the legislature
and the courts speak on the matters of privacy, employers will be more
compelled to implement policies that protect them from litigation. That will
be one way to ensure compliance. When it comes to issues of PHI and other
sensitive employee information, employers need to have bulletproof
contracts set with cloud providers if they chose to go that route but the best
solution remains to be designing and operating your own cloud based
storage for all the needs of the employer. This will alleviate trade secret and
privacy of employer’s clients. It is also important for employers to
implement and ensure compliance with all the necessary policies they set
forth as to cover all their bases.

272 See supra Discussion Part VI; see supra note 5.
273 See supra Discussion Part VL
274 See supra Discussion Part VL
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A good starting point strategy, while it will require cooperation by both
parties, is to draft a thorough employment contract that can outline all the
concerns of employers. This has the potential to benefit all parties involved.
While it may not be the best solution when it comes to employee privacy
(this will have to be done through legislature), it can set out employers’
expectations and let the employees know what they are getting themselves
into. While it is clear that Cloud Based Storage Applications are becoming
more and more prevalent in the workplace, both legislature and employees
need to adjust to seeing more regulation of its use in the workplace, and
employers need to adjust to properly implementing such regulations.?®
Whatever the risks cloud based technology provides to the workplace, one
thing is sure: it promotes importance of key IT talent, meaning that it will
open up a whole sector of employment for those who know the field well.?

275 Dothang Truang, How cloud computing enhances competitive advantages: A research model for
small businesses, ResearchGate, (January 2009),
https://www.researchgate.net/publication/273447113_How_cloud_computing_enhances_c
ompetitive_advantages_A_research_model _for_small businesses. “[Cloud computing]
appears to be very beneficial for businesses, but at the same time it shows some challenges.
Many businesses may see cloud computing as an inevitable means of success but some
others may still hesitate in adopting it.” Id.

276 Schaeffer supra note 5.
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Giilnaz Olasgarova*™

informasiyaya catimliliq

Amnnotasiya

Informasiyaya catimhihq fikir ifado etmok azadhgmn vacib iinsiirlorindon  biridir.
Informasiya alda etmak miitlog hiiquq olmayaraq bir sira hallarda maohdudlasdinla bilor.
Mbagala da mahz informasiyaya catimliliga, ona goyulan moahdudiyyatlara, onlarin qanuni
magsadlara uygun olub-olmamasini miiayyan edon beynalxalg standartlara va informasiya
alds etmak hiiqugunun reallasmasinda informatorlarm roluna hasr olunub.

Abstract

Access to information is one of the most important cornerstones of freedom of expression.
Being not an absolute right, access to information may be restricted in some cases. The article
is namely dedicated to access to information, restrictions imposed on it, international
standards defining their proportionality to legal aims and to the role of whistle-blowers in
the realization of the right of access to information.
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6z vo fikir ifado etmok azadlig1 demokratiyanin tomal stitunlarindandr.

Demokratiya toplumun 6ziintin hokumati ve idaragilik kursunu se¢diyi

bir sistemdir. Dogru segim etmok {i¢lin iso siyasi qiivvelor haqqinda
dolgun malumata sahib olmaq lazimdir.! Dolgun informasiyaya sahib olmaq
iso yalniz fikir ifade etmak azadligini deyil, ham dos informasiyaya ¢atimlilig:
da ehtiva edir. Informasiyaya catimlilig, miitloaq hiiquq olmayaraq, dévlat
torofindon tenzimlona veo moahdudlasdirila bilar. Lakin bir ¢ox hallarda
dovlatlor hatta ganunda gostorilon ¢oargivelorden ds ¢ixaraq sllerinds olan
molumatlar1 comiyyotlo boliismokdon boyun gagirirlar. Belo cohdlor milli
tohliikasizliyin, arazi biitdvliiyliniin, digar soxslarin hiiquqlarinin qorunmasi

* Baki Dévlot Universiteti Hiiquq Fakiiltosi, Insan hiiquqlart ve informasiya hiiququ
kafedrasimnim miiellimi.

! Dwight L. Teeter and Bill Loving, Law of Mass Communications:Freedom and Control of
Print and Broadcast Media, 503 (13th ed. 2011).
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ilo asaslandirilir. Magsadlarin ganuni olmasi ile yanasi, onlarin slds olunma
yollari, moahdudiyyotlorin xarakteri vo moagsadlorle proporsionalligr da
mithtim ohamiyyot kasb edir. XXI asrdo problem odur ki, informasiyanin
yayimini ylingtillosdiron internetin, sosial sobakalorin inkisafi dovlatlorin
molumat tizorinde inhisarin1 saxlamaq niyyotlori ilo qarsilasir. Bazen
dovlatlorin malumat tizarinds inhisar1 qanuni ¢ar¢ivaden kenara ¢uixir ki, bu
da 6z ndvbasinda glinlimiiziin asas problemlarindondir.

Informasiyaya catimliliq birbasa soxslor torafindon vo ya dolay1 yolla
informatorlar torofinden hoyata kegirilir. Informatorlarin informasiyaya
catimliligda rolu ¢ox boytlikdiir. Buna baxmayaraq, informatorlarin
htiquglarinin taninmasi vo qorunmasi biittin 6lkalords eyni soviyyodo deyil.

Qeyd etmok lazimdir ki, informasiyaya c¢atimliliq hoatta demokratik
rejimlords belo tam hocmde hoyata kegirilmir, ¢linki homin hiiquq digor
ganuni maraglar1 ilo toqqusur. Qeyri-demokratik vo kegid dovriinde olan
yari-demokratik 6lkolordos iso informasiyaya ¢atimhiliq dévlet maraglarindan
alavo, hokumaotin siyasi maraglarinin da qurbani olur.

I. Informasiya alde etmak azadlig

Informasiya alds etmok azadlig1 ifads azadlliginin ayrilmaz bir hissasidir.
Oz fikrini ifade etmok azadlig1 hiiququna 6z rayinds qalmaq azadhigi, dévlat
hakimiyyoti orqanlar1 torofindon hor hansi maneo olmadan vo dovlat
sorhadlorindon asili olmayaraq, moalumat vo ideyalar1 almaq ve yaymaq
azadlig1 daxildir.? Malumat vo ideyalar1 almaq hliququ olmadan no azad fikir
formalasdirmagq olar, na da ki, seckilords 6z iradani ortaya qoymaq olar, ¢tinki
imumi menzarani gdérmaden fikir yiiriitmak ¢otin olacagdir. Informasiya
alda etmok azadlig1 yalniz digor fordlar torafindan paylasilan malumata ¢ixist
ehtiva etmir, hom dos dovlet orqanlar: torafindon saxlanilan maslumatlara
cattmhilig1 nozords tutur. Informasiya sahibi dévlst orqanlari, baladiyyolor,
milkiyyot hiiququndan asili olmayaraq hiiquqi vo fiziki soxslordir.?
Azarbaycan Respublikasi Konstitusiyas: da fikir ve soz azadligini taniyir. Hor
kosin ganuni yolla istodiyi molumati axtarmaq, aldo etmak, oOtiirmak,
hazirlamaq ve yaymaq azadligi vardir.* Qanuni yolla istanilon malumat:
axtarmaq vo oldo etmok yollar1 ganunvericiklo tonzimlonir. Qeyd etmok
lazimdir ki, bu sahads AR ganunvericiliyi yetarincea ¢evikdir vo informasiya
sorgusunun toqdim edilmo dsullarinin forgli névleri miioyyon edilmisdir.
Sorgucu ya informasiya sahibinin vazifsli saxsine bilavasito vo ya telefonla
miiraciat etmak yolu ilo sifahi, ya da sorgunu soxsen toqdim etmoak vo ya

2 Insan Hiiquqlarinin veo Osas Azadhiqlarinin Miidafiesi Hagqinda Avropa Konvensiyas,
madda 10 (1950).

3 Informasiya 9ldo Etmok Haqqinda Azerbaycan Respublikasmin Qanunu, maddas 3.0.5
(2005).

4 Azarbaycan Respublikasi Konstitusiyasi, madda 50.
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informasiya sahibina poct, telefaks, yaxud elektron pogtla gondarmak yolu ila
yazili formada miiraciot etmoak hiiququna malikdir.® Bu da 6z ndvbasinda
texnoloji inkisafin toklif etdiyi slaqe vasitalorini shate edarsak formalligdan
uzaglasir. Yerli ganunvericilik informasiya sahibinin sorgucuya komok
gostormoak vozifasini miioyyan edir® vo hamin vozifa Rosmi Senadlors Cixis
Haqqinda Avropa Surast ¢orgivesinde gobul edilmis Tromso
Konvensiyasinda da gostarilib.” Qanunvericiliyimizi tohlil edarak gorarik ki,
yazili sorguda sorgugunun kimliyi (soyad, ad) miitlaq gostorilmalidir.®
Tromso Konvensiyasi daha da irali gedoarak dovlatlora sorgugulara anonim
galma hiliququnun verilmasini taniyir.® Bizim ganunvericilikde hamin
miiddeanin olmamas: fikirlosirom ki, sui-istifadenin ve eyni sorgugu
torofindon dafalorle eyni moazmunlu sorgunun gondsrilmasinin gargisinin
alinmasina yonalib.

Informasiya sorgusunun icra edilmosindon imtina proseduru {izro
Azarbaycan ganunvericiliyindaki miiddoalar Tromso
Konvensiyasindakilarla mitigayiseade daha miisyyondirlor. Belo ki,
Azarbaycan ganunvericiliyina osason imtina barads cavabin aydin ve
asaslandirilmis olmasi tolob olundugu halda®, Tromso Konvensiyasi
imtinanin agig-aydin gakilds vo ya tstiiortiilii formada bildirilmasins imkan
verir.!!

Informasiyaya catimliliq hiiququnu effektiv edon niianslardan biri do
sorgunun icra miiddatidir. Tromso Konvensiyasina gors sorgu aglabatan
miiddet orzinds icra olunmalidir.’? Azarbaycanda iss sorgu on qisa
miiddatds, lakin 7 is glintindon gec olmayaraq icra edilmalidir.® Zonnimco, 7
is glinii aglabatan miiddatdir.

Informasiyaya catimliliq {izro Avropa Insan Hiiquglar1 Mahkamasinin
presedent hiiququnu nazardan kecirmok moagsadomiivafiqdir. AIHM uzun
miiddet arzinds ifade azadli§1 ¢or¢ivesinda moalumatlara ¢ixis icazasi vermoak
tolobini rodd etmisdir.'* Lakin 2009-cu il Tarsasag A Szabadsagjogokert

5 Yuxarida istinad 3, maddo 13.

6 Yenoa orada, maddo 17.

7 Tromso Konvensiyasi 2009-cu ilde gabul olunub. Qeyd etmak lazimdir ki, Azerbaycan
Tromso Konvensiyasini ratifikasiya etmayib.

8 Yuxarida istinad 3, madds 15.1.1.

® Rosmi Senadlere Cixis Haqqinda Avropa Surast gorgivesinde gebul edilmis Tromso
Konvensiyasi, maddo 4.2.

10 Yyxarida istinad 3, maddo 21.3.

1 Rasmi Senadlore Cixis Haqqinda Avropa Surasi gergivesinde gebul edilmis Tromso
Konvensiyasi, madds 8.

12 Yeno orada, maddoe 5.4.

13 Yuxarida istinad 3, maddo 24.1.

14 Tobi Mendel, Ifade Azadligi: Insan Hiiquqlar1 haqqinda Avropa Konvensiyasinm 10-cu
maddasinin garhi ve mahiyyatinin basa diisiilmasi iigiin ayani vesait, 22 (Faxri Abbasov,
2012).
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Macaristana qarsi isindo AIHM yanagmasini doyisdi. Buna baxmayarag,
AIHM agiq olaraq informasiya almaq hiiququnun olmasini tasbit etmadi,
informasiyanin oldo olunmasi yolunda manoelorin media {izorindo dolay1
yolla ilkin senzura qoyulmast ilo barabarlasdirdi.’® Kennedi Macaristana qarst
isdo iso Mahkamo vurgulayir ki, qanuni tarixi arasdirma tigtin orijinal sonadli
moanbalora ¢ixis orizaginin ifads azadlifi hiiququndan istifadssinin osas
elementi idi.® Bu da onu géstorir ki, ATHM presedent hiiququ vasitasils {izv-
dovlatlordan informasiya alds etmak hiiququ tizra pozitiv Shdaliklarin yerina
yetirmak  tolebini qoyur. Buraya dovlstdaxili qanunvericiliyin
tokmillasdirilmasi, hliquqtatbigetms praktikasinin totbiqi ve inkisafi daxildir.

I1. informasiyaya catimliligin mahdudlagdirilmas:

A. Milli tohliikasizliyin miidafiasi va terrorculuga garsi miibarize

faktlarini shats edon informasiya

Informasiyaya catimliliq hiiququ milli tohliikasizliyin temin olunmasi
tigtin mahdudlasdirila bilor. Slbatts, dovlatlor allorinds olan informasiyant
vermaya can atmirlar va informasiya {lizorinds inhisar1 saxlamaga ¢alisirlar.
Norman L. Rosenberg bu fenomeni “nazarst doévlati”'” adlandirmisdir.’® 11
Diinya Miiharibesindan sonraki dévrds ifads azadlig1 anlayig1 dovlet dovlat
nozarat aparatmin geniglonmosini, inhisar¢t KiV-larin artmasini ve onlarin
digor giic markazlari ilo slagalerini ehtiva edir.’ Rosenbergin irali siirdiiyti
yanasmada hokumsat biitiin comiyyati nazarat altinda saxlayir, insanlar ise
yalniz dovlatin onlarin gérmolorini istadiyini goriirlor. Bu monada conab
Rosenbergin yanasmasi real hoyatla kosisir. Belo ki, Nikson Ag Evi tork
etdikdon sonra hiiqugstlinaslarinin vasitasi ilo prezidentlik donemine aid
yazili sonadlarin va sanadlesmanin mahv etmak hiiququnun olmasini tokid
edirdi.?® 1974-cti ilde Kongress prezidentin yazigsmalarini hokumsatin
miilkiyyati kimi taniyan Prezident Qeydlori Qanununu (Presidental Records
Act) gobul etdi ki, naticads biitlin yazismalar slizgoacdon kegirilir vo milli
tohliikasizliyin miidafiasi liglin moxfi malumat kimi gapali saxlanilmigdir.?

Lakin moalumat {izorindo doévlot nozarotinin giiclonmasi dalgasi yalniz
2001-ci il 11 sentyabr terror aktindan sonra diinya 6lkalarini biirtidii. ABS-1in
informasiyaya catimliliq siyasoti digor o6lkelor {i¢lin do niimuna rolunu

15 Yeno orada, 24.

16 Kenedi v. Hungary, (App. 31475/05), 26 May 2009, §43.

V7 [ngilisca - surveillance state.

& Dwight L. Teeter and Bill Loving, Law of Mass Communications:Freedom and Control of
Print and Broadcast Media, 569 (13th ed. 2011).

1% Norman L. Rosenberg, Protecting the Best Men: An Interpretive History of Libel, Chapel
Hill: University of North Carolina Press, 266 (1986).

20 Yyxarida istinad 18, 570 .

2t Yenoa orada.
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oynadi. Bus administrasiyasinin informasiyaya c¢atimliliq ve soxsi
molumatlarin  qorunmasimmi  mohdudlasdiran  siyasoti 6z  oksini
ganunvericilikdo do tapdi. ABS-in Patriot Qanunu (The USA Patriot Act)
hokumoats ovvalki kimi cinaystin bas vera bilocayi hagqinda “aglabatan
inama”?* osaslanaraq deyil, yalniz molumatin lazimlhig haqda “yaxsi
niyyotin”# olmasina dayanaraq internet provayderlordon elektron pogt vo
digor yazigsmalarin alds etmasine icazo verir.*

Molumat oldo etmok azadlig1 terrorizmlo miibarizo sahasindo do ganuni
asaslarla mohdudlagdirilir. Miigayise asasinda gortiriik ki, ABS-da
mohdudiyyetlot Avropadakilarla miiqayisods daha genisdir. ABS-da hobs
olunaraq gizli yerlords saxlananlarin say1 ve adlar1 comiyyate agiglanmir va
mohkoms iclaslart gapali kegirilirdi. Mahkomalor ds homin yanagmani
dostoklayorok Mbalumat Azadligit Qanunu (Freedom of Information Act)
¢orgivosindo hokumotin icitimaiyyato saxlanilan saxslor hagqqinda malumati
agiglamamaq hiiququnu tanidi.?® Hokumot asagidakilari ehtiva edon VII
istisnaya istinad etdi:

e Mbolumatin agiglanmasi istintaga manea ola bilacakss;

e Mbolumatin agiglanmasi soxsi hoyata hormot hiiququna ziddirss;

e Mbolumatin agiqlanmas: dglincli  goxslorin  hoyatina  tohliike
yaradarsa.?

Olava olaraq, Qanun hiiqug-miihafize magsadils tortib olunan malumatin
yayillmasina asagidaki istisnalar1 da tanryir:

e Mbolumatin agiglanmasi adalstli miihakimoayos maneo olarsa;

e Mbolumatin agiglanmasi moxfi moanbayin agiglanmasina imkan
yaradarsa;

e Mbolumatin agiglanmasi cinayaet taqibi ve ya istintaqin prosedurunu vo
texniki tisullarini yayarsa.””

Qeyd edildiyi kimi istisnalar hiiqug-miihafizo maqgsadils istifade olunan
molumatlara aiddir. Umumilikds iss, Qanunun 8(B) maddasine gora dévlet
agentliklori milli tahliikasizlik magsadi ilo hor nov informasiyaya g¢ixist
mohdudlasdira bilor.® Bu da 06z novbasinde daha genis moalumat
kateqoriyasinin yayilmasina mahdudiyyat qoyur.

Azorbaycanda da terror aksiyalar1 barssinds moslumatin  bir
kateqoriyasinin agiglanmasi da mahdudlasdirilib. Terror aleyhins aparilan
omoliyyatlar zamani terror aksiyalar1 barssindo ictimaiyyoto molumatlar

2 [ngilisca- a “reasonable belief”.

% [ngilisca - a “good fath” belicf.

2 Yyuxanda istinad 18, 572.

25 Yuxarda istinad 18, 579.

26 The Freedom of Information Act, 5 U.S.C. § 552, hitp://www justice.gov/oip/freedom-
information-act-5-usc-352 (last visited March 7, 2017).

27 Yena orada.

28 Yena orada.
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amoaliyyat gorargahinin rohbarinin vo ya amaliyyat gorargahinin ictimaiyyatla
alagalor tizro mosul niimayondasinin miioyyon etdiyi formada vo hacmda
verilir.?? Asagidaki malumatlarin yayilmasina yol verilmir:

1. Terror aleyhina amoliyyatlarin aparilmasi taktikas: vo texniki tisullar1
hagqinda;

2. Terror sleyhino aparilan amsliyyatlar zonasinda ve ya bu zonanin
htidudlarindan kenarda olan insanlarin hayatina olan vo saglamligina
tohliiko yaradan vo terror oleyhino omoliyyatlarin aparilmasina
angollik toraoden malumatlar hagqinda;

3. Terrorguluga barast gazandiran vo ya onlarin tobligine xidmat edan
moumatlar haqqinda;

4. Terror oleyhino aparilan omsoliyyatlarda istirak edon, habels bu
amoaliyyatlarin aparilmasina komak edan goxslar hagqinda.®

Azorbaycan  ganunvericiliyi  terrorqulugla  miibarizo  sahosindo
mohdudiyyetler miisyyon edir vo hemin moahdudiyyslorin Avropa Insan
Hiiquglar1 Konvensiyasina vo Mbahkomasinin praktikasina uygunlugunu
aragsdirmaq yerino diigordi. AIHK fikir ifade etmok azadligmm
mohdudlasdirilmasint gobul edir. Ancaq mohdudiyystin totbiq olunmasi
tiglin osaslar dar tovsif olunmalidir.®® Konvensiyanin moatnindon do
goriindiiyli kimi mahdudiyyatlor va sanksiyalar ganunla nazards tutulmals,
demokratik comiyyotdos zoruri olmali vo pozuntuya miitonasib, proporsional
olmalidir. Maddo 10 digor maddalordo gostorilon “milli tohliikasizlik”
asasindan olave orazi biitovliiylintin miidafiosi do asas kimi taniyir. Milli
tohliikasizlik genis konsepsiyadir vo bu sahads mahdudiyyatlor hokumsati
ganunsuz yollarla devirmaya qarst ve dovlatin tohliikssizliyinin miidafiasi
tiglin atilan addimlar kimi giymatlondirilmalidir.*? Zana Tiirkiyays qars: isda
Moahkoma Tiirkiyonin conubi-gorq regionunda anti-terror omoliyyatlarmin
kecirilmasini milli tohliikesizliyin miidafiosi tizro todbirlor kimi
doyarlondirildi.*® AIHM bir ¢ox hallarda dovlstin niyo mohz milli
tohliikasizlik asasini se¢diyini dorin arasdirmir. Lakin bununla bela dévlat
ganunilik, ganunun aliliyi, demokratik comiyyatds lazimhiliq vo
proporsionalliq prinsiplorini nazards saxlamalidir vo is gorazsiz mohkomsa

2 Terrorculuga qarst mibarize haqqinda Azarbaycan Respublikasinin Qanunu, madds 11
(1999).

30 Yeno orada, madde 11.

31 Bernadette Rainey, Elizabeth Wicks and Clare Ovey, The European Convention on Human
Rights, 309 (6th ed. 2014).

32 Yeno orada, 316.

38 Zana v. Turkey (App. 18954/91), 25 November 1997, (1999) 27 EHRR 667, ECHRR 1997-VII,
§ 49.

170



Baki Dovlat Universiteti Tolobe Hiiquq Jurnali Buraxilis 3:2

torofindon arasdirilmali ve naticods lazim olduqda xiisusi kateqoriya
informasiyanin istifadesine mohdudiyyat qoyula bilor.*

Terrorgulugla miibarizo sahssinde Azarbaycan ganunvericiliyinda
gostarilon mohdudiyyetler dar ve meahdudlar ve ganunun totbiginde AIHM-
in mohkomsa gorarlarinda oks olunan standartlar istifade olunduqgda tatbiq
olunan mohdudiyyost vo qorunan hiiquglar arasinda adekvat balansi
miisyyan etmak olar.

B. Internete ¢rasin dévlast terafinden moahdudlasdirilmasi

XXI osrde informasiyanin manessiz yayilmasina imkan veran osas
platforma anenavi ¢ap KiV-lorinden daha cox internet vo onun {izerindon
yayimlanan saytlar vo sosial sabokalordir. Miisbat haldir ki, Azarbaycanda
Prezident Ilham Sliyevin do dafalarle bayan etdiyi kimi internets ¢ixis tam
agiq vo maneosizdir. Lakin heg da biitiin 6lkolords voziyyat eyni deyil.

Simali Koreyada interneti ovozloyon milli intranetin istifadessi 6lkanin
izolyasiyasini tomin edir vo Iran da oxsar texologiyanin tokmillogdirmayi
planlagdirir.®® Ovveal do geyd edildiyi kimi internet vasitosilo yayilan sosial
sobokalar protestlorin, mitinglarin, xiisusilo do Orob Bahari kimi taninan
ingilab dalgasinin geniglonmoasinds danilmaz rol oynamigdirlar. Orab Bahar:
yasanarken Suriya, Liviya, Misirde interneto ¢ixas ciddi sokilds
mohdudlasdirilmigdir. Misirds igtisaglar dovriinde Miibarak hdkumsati bir
hafts arzindo internetos giris baglanmisdir.* Tiirkiyos vo Tunisdo internet tam
sokildo baglanmasa da, bazi sosial gebokalora ¢ixig moahdudlasdirilmisdir.?”
Tirkiyonin Konstitusiya Mohkomosi bayan etmisdir ki, Twitter-in
baglanmasi ifade azadligini mohdudlasdirir ve Konstitusiyanin 26-c1
maddosini pozur.® Lakin sosial sobokaloro giris mosolosi Qorbi Avropa
olkalorinda do hassasdir. Belo ki, Boytik Britaniyadak: kiitlovi niimayislor
zamani1 hakimiyyot ntimayondalori mohdud zaman koasiyindo sosial mediaya
¢ixis1 mohdudlasdirma imkanlarini miizakirs etmisdir.*

Interneto ¢ixisla bagl hor hanst mohdudiyyet ganunda nazards tutulmals,
legitim magsadin tomin olunmast {iglin demokratik comiyyatds zaruri olmal
vo qanuni mogsodo miitonasib olmalidir.® Slbatts, interneto vo ya sosial
sobokaye girisin tam gadagan olunmasi heg bir ganuni magsads miitanasib

# Nolan and K. V. Russia, (App. 2512/04), 12 Feb. 2009, § 71.

% Buropean Yearbook on Human Rights, 55 (ed. by Wolfgang Benedek, Florence Benoit-

Rohmer, Wolfram Karl, Matthias C. Kettemann, Manfred Nowak 2014).

% Craig Kannaley, Egypt's Internet Shut Down, According to Reports, 27 January 2011,

Huffington Post, http://www.huffingtonpost.com/2011/01/27/egypt-internet-goes-down-
n_815156.himi (last visited March 8, 2017).

37 Yuxanda istinad 35, 56.

% Yena orada.

¥ Yena orada.

4 Avropa Surasi Nazirlor Komitasinin Uzv Dovlatloro Internet Istifadacilori {iciin Insan

Hiiquglar1 Baladgisine dair Tovsiyasi CM/Rec, 6 (2014).
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ola bilmaz va dovlatlar calismalidirlar ki, dovlat sirri va ya maxfi olmayan har
bir malumat internet vasitosilo dévr etsin. Insanlarin miidaxils olmadan veo
sorhadlordon asili olmayaraq istodiklori moalumati vo ideyalar1 axtarmag,
almaq va yaymagq hiiququ var. Bura siyasi ¢ixis, dinoe dair baxislar, basqalar:
torafindan xos qarsilanan vo ya tohqgiramiz sayilmayan fikir vo ifadalor elaca
da basqgalarin: tohgir eds, soka sala vo ya narahat eds bilacak fikir vo ifadslor
daxildir.#

C. Internet kontent iizerinds senzura

Heg do biitiin 6lkslards har nov internet kontents ¢ixis maneasiz deyil. Cin
agig-aydin sokilds internet malumatlar tizarinds senzurani tatbiq edir. Cinda
“Golden Shield” proqramu vasitasi ilo Google, Yahoo, Youtube, Facebook va
Twitter sosial gobokalorine ¢ixisin qarsisi alinib.2 BMT Insan Hiiquglari
Komitasi belo mahdudiyystlorin forq qoymadan biitiin saytlara gars: tatbigini
alqislamir, yalniz xtisusi qanunu pozan miioyysn kontents qars: totbigini
gobul edir.®* Avropa Surasi Nazirlor Kabineti Tovsiyosinda bildirir ki, dovlat
orqanlarinin goxslorin ifads vo informasiya azadligina hormat etmak vo onlar1
gorumaq ohdoliyi vardir vo bu azadliga har hansi mahdudiyyotlor ixtiyari
olmamalidir.# Umumiyyatls, internet kontent iizarinds senzura vo kontentin
gadagan olunmasi yalniz istisna hallarda ve ganuni magsadlar ¢argivasinda
totbiq olunmalidir vo heg bir halda siyasi tonqidi kontentlori yerlosdiron
saytlara mohdudiyyat qoyulmamalidur.

I1I. Informasiyaya catimliligda informatorlarin rolu

Bir ¢ox hallarda jurnalistlorin vo adi votondaslarin dovlst organlarina aid
olan va ya onlarin inhisarinda olan malumatlara ¢ixig1 mahdud ola bilar. Bu
sobobdan ictimaiyystds maraq doguran melumatin zamaninda comiyyota
otiiriilmasinds informatorlarin rolu danilmazdir. Informatorlar1 gérdiiklari
isdon ¢okindirmomok ii¢lin onlar1 cinayoat tagibinden veo diger nov
mosuliyyotdon qoruyan ganunvericiliyo ehtiyac wvardir. Bu sahoado
Azarbaycan Respublikasinin ganunvericiliyini toahlil etsok gororik ki,
“informator”’% anlayist miiayyen olunmamigdir. “Informator” terminina
monaca yaxin ifade “malumat manbalori”dir. “Maslumat azadlig1 haqqinda”
AR Qanununun 7-ci maddssine gore ganunvericilikde nazards tutulmus
qaydada molumatlar1 oks etdiron sonoadlor vo basqa dasiyicilar kiitlovi
informasiya vasitalarinin malumatlar: agiq ¢ixislar melumat manbalari hesab

4 Handyside v. United Kingdom, (App. 5493/72), 7 December 1976, Series A Ne 24, (1979-80),
EHRR 737, §48.

2 Yyxanda istinad 35, 57.

4 Yena orada.

4 Yyxarida istinad 40.

% [ngilisca - whistle-blower.
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edilirlor.#® Olbatto, moalumat moabalori fiziki soxslori ehtiva etmir, lakin
molumat dastyicilarinin dolayr olaraq informatorun kimliyinin miiayyan
edilmasindo rol oynaya bilocoyini nozero alaraq homin miiddeani
informatorlarin miidafiosi ilo olagolondirmak olar. Bundan basqa, Kiitlovi
Informasiya Vasitolori haqqinda AR Qanununa asasan, KiV redaksiyasina vo
ya jurnalists soxsin gizli saxlanmagq sartilo verdiyi malumati yayilan xobar vo
materiallarda agiqlamasina vo adinin bildirilmamasi gortilo malumat vermis
soxsin kimliyini gostormasine yol verimir.# Jurnalist yalniz moahkomsa
torafindon insan hayatinin miidafiasi ti¢lin agir cinayostlorin garsisini almaq
moagsadile va agir cinayet toratmokds itttham olunan, yaxud tagsirli bilinen
soxsin miidafioasi tiglin 6z manbayini agiglamaga moacbur edilo bilor.*® Tabii,
daxili ganunvericilikdoki bu miiddsa jurnalistin moelumat monbslarinin
konfidensialligina yonalib.

Avropa Insan Hiiquglart Mohkemoasinin bu sahads presedent hiiququ da
moanbalorin agiglanmamast prinsipini tosbit edir. Manbolor yalniz istisna
hallarda vo miihiim dovlat ve ya fordi maraglar risk altinda oldugu halda
agiglanmalidir.* ATHM Goodwin Birlosmis Kralliga qarsi isinde bildirmisdir
ki, demokratik comiyyotdos matbuat azadlig: tiglin jurnalist monbalarinin
gorunmasinin vacibliyini vo manboenin agiglanmasina dair gostarisin bu
azadligdan yararlanmani ¢otinlogdiro bilocok tesirini nazars alginda bels
todbir ictimai maraq namino daha tiistiin toloblo osaslandirilmadig: halda,
Konvensiyanin 10-cu maddasina uygun deyildir.® Informatorlarin faaliyyati
ilo birbasa olagoali olan is Guja Moldovaya qars1®! isdir. Mahkoma 10-cu

46 Molumat azadlig1 haqgqmnda AR Qanunu, madda 7 (1998).

¥ Kiitlovi Informasiya Vasitolori hagqinda AR Qanunu, maddoa 11 (1992).

* Yena orada.

¥ Yyuxanda istinad 14, 33.

% Goodwin v. United Kingdom, (App. no. 17488/90), 27 March 1996, § 39.

51 [sin Faktlar: — 2003-cii ilin yanvarinda Moldova prezidenti nitgle ¢ixig edarak korrupsiya ilo
miibarizenin zoruriliyini vurguladi ve hliqug-miihafize orqanlarmm smekdaslarini vezifeli
saxslorin hiliquqa zidd tazyiqlerine boyun symemaye ¢agirdi. Bu nitq kiitlovi informasiya
vasitelorinds isiglandirildi. Bir nega giin sonra bag prokurorlugun metbuat xidmatine
rahbarlik eden arizagi bu idarenin aldig1 iki mektubu milli gazets toqdim etdi. Maktublarmn
iizorinde onlarn konfidensial oldugu barado heg bir geyd yox idi. Birinci moektubda
parlament spikerinin miiavininin bag prokurora miiracisti sks olunmus ve miiraciste dérd
polis amakdagmin mektubu olave edilmisdi, onlarin barsesinde saxsleri qanunsuz olaraq
azadligdan mshrumetmsa ve moahbuslarla qeddar raftar ittihamlar: irali siirtilmiisdii ve onlar
prokurorlugdan doastok istoyirdiler. Miiraciotde bas prokurorlugun isi tengid olunur,
polislerin isi ise teqdir edilarsk geyd olunurdu ki, onlar nazirliyin "an yaxs1 bélmalsrinden
biridir". Miiraciet spikerinin miiavininin bas prokurora tinvanlanan bels bir xahisi ilo
yekunlasird: ki, hamin polisler baresindeki "isin arasdirilmasinda soxsen istirak etsin vo isi
ganunun taloblorine ciddi amal etmokls hall etsin”. Tkinci moktub nazir miiavini torafinden
bas prokurorun miiavinine {invanlanmigdi ve orada deyilirdi ki, polislerden biri avvellar
mohbuslara qars1 zorakiliga gora mehkum edilib, amma sonradan amnistiyaya diisiib. Bu
moktublart aldiqdan sonra qgezet prezidentin korrupsiya eleyhine kampaniyas: barada
maqale darc etdi, maqaladas deyilirdi ki, Moldovada qulluq mévqgeyindan sui-istifads hallar1
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maddoenin pozuntusu olaraq bildirmisdir ki, déviat quilugeusu foaliyyati
dovriinda idara daxili malumatlardan, o ciimladon yayilmas: va ya dorc edilmasi
camiyyatin maraglarina giiclii sokilda cavab veran moxfi moalumatlardan xabardar ola
bilar. Buna gora da Maohkama hesab edir ki, dovlat qulluggusu va ya doviat sektorunda
calisan is¢i is yerinda bas vermis ganunsuz amal va ya hiiquq pozuntular barada xabar
verdikda, miiayyon hallarda hiiquqi miidafiodon istifada etmoalidir. Bu, o zaman lazim
ola bilar ki, miivafiq is¢i va ya doviat qulluqeusu isda bas veranlar barado malumata
malik olan yegana insan va ya bela malumata malik olan kicik qrupun iizvlarindan
biri olsun va bununla da isa gotiirana va ya iimumilikda camiyyata xobar vermakla
ictimai maraglar namina harakat etmok iiciin an yaxs1 vaziyyatda olsun. Yuxarida
qgeyd edilmis tadbirlilik vazifasi fonunda malumat ilk novbada yuxar: vazifada olan
$axsa va ya digar salahiyyatli doviat orqavuina aqiglanmalidiy. Yalniz bunun acig-askar
miimkiin olmadii hallarda malumat son zarurat hali kimi ictimaiyyata aciglana bilar.
Buna gora do fikri ifada etmak azadlifina miinasibatda taotbiq olunan mohdudiyyatin
miitonasib olub-olmadigini qiymatlondiran zaman Moahkama ifsa etmok istadiyi hiiquq
pozuntusunun vurdugu zararin aradan qaldirilmast iiciin arizacinin hor hanst basqa
samarali vasitaya malik olub-olmadigin nazara almalidir.>

Bir moasaloys fikir vermok lazimdir. Yuxarida geyd olunan
ganunvericilikdoki miiddesa yalniz jurnalist statusu olan gaxslori ehtiva edir.
Homin soxslorin dairesine KiV-in statli vo miintozom faaliyyst gdstoron
statdankonar miixbirlorine aiddir.”® Bu o demokdir ki, yalniz homin insanlar
informasiya manbayinin agiglamasina yol verilmirlar. Bas blogerlar vo hiiquq
miidafiagilori neco? Onlar molumat monbalorini moaxfi saxlamaga
borcludularmi ve {mumiyystls, informatorlarin kimliyinin agilmasina
macbur edile bilormi? internet sobokesinin genislonmasi, sosial sobakalarin
glinliik hayatimizda rolu getdikca artdigini gorarik vo geyri-pegokar jurnalist
kimi ganun tersfindon taninmayan, ancaq aktiv bloqgerliklo maggul olan
soxslarin foaliyyati vo informatorla miinasibatlorinin tonzimlonmasi hiiquqi
miistovidon konar saxlanilir. Sosial soboko hom siyasi aktivliyi artirir, hom do
insan htliquglarinin miidafissi sahasindo molumatlarin qisa bir zamanda
ottirtilmasinda platforma rolunu oynayir. Teacciiblii deyil ki, “Orob Bahar1”
adiils taninan 2011-ci il ingilab dalgas: tiglin informasiya boltismo platformasi
rolunu Youtube, Facebook vo Twitter oynayirdi® Bu sobabdon do

genis yayilib. Misal olaraq gozet spikerin miiavininin dord polis amakdasin agig-aydin
miidafis etmak cohdini gostordi ve har iki maktubun suratlarini darc etdi. Sonradan arizagi
etiraf etdi ki, maktubu gozets o verib, amma qeyd etdi ki, bunu prezidentin korrupsiya
oleyhino kampaniyas: kontekstinds prokurorlugun miisbet imicini yaratmaq magsadi ilo
edib ve bu maktublar konfidensial olmayib. Lakin o, hemkarlar ile maslehatlogsmadiyins va
moxfi oldugu iddia edilon sonadlori agigladigina gore isdon azad edildi. O, ise barpa
olunmasi tiglin miilki mehkemalors miiraciot etdi, amma cohdlari ugursuz oldu.

52 Guja v. Moldova, (App. 14277/04), 12 February 2008 §§ 72-73.

53 Yuxarida istinad 47, madde 49.

5 Yuxanda istinad 35, 40.
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bloggerlarin informatorlarinin hiiquglarinin qorunmasi ve onlarin tagibdon
azad olunmalar1 sahosindo qanunvericilik  yaradilmal \C
tokmillogdirilmalidir.

Informatorlarin  hiiquglarinin ~ qorunmasindan  darisarkan  ganun
torofindon qoyulan ¢orgive vo mohdudiyyotloro do nazar yetirmok lazimdir.
Belo ki, Informasiya olde etmok hagqinda AR Qanununda informasiyanin
tosnifati verilir. Informasiya istifads tigiin aciq ve alinmasi mehdudlasdirilan
informasiyalara boliiniir.”® Moaxfi vo gizli, konfidensial informasiyalar
ganunla mohdudlasdirilir. Dovlat sirri moxfi, votondaslarin mdilkiyyat
noviindan asili olmayaraq yaradilmig idars, miisssise vo togkilatlarin, digor
hiiqugi goxslorin ganuni maraqlarinin qorunmasi moagsadi ilo alds
olunmasina mahdudiyyat qoyulan pess (hokim, vakil, notariat), kommersiya,
istintaq vo mohkoma sirlori, habelo fordi molumat konfidensial xarakter
dastyir.%

Gizli vo moaxfi informasiyalar arasinda kommersiya sirri {izarinds
dayanmaq yerino diisordi. Belo ki, arasdirmact jurnalistlorin daha ¢ox
miraciot etdiklori movzulardan biri do korrupsiya cinayotlorinin
arasdirilmasidir. Kommersiya sirri qanunvericiliyine nazar yetirdikds bazi
miiddoalarin jurnalistloro vo informatorlara ¢okindirici tesiro®” malik
olduglarini gorarik. 2012-ci ildo Kommersiya Sirri hagqinda AR Qanununa
edilmis slave vo dayisikliye asason, asagdakilar istisna edilmaokls, hiiquqi ve
tiziki goxslorin bu Qanunun taloblarins uygun olan malumatlari kommersiya
sirri hesab edilir:

4.1.2.- tasis senadlarinds oksini tapan melumatlar (kommersiya hiiquqi
soxslarin tasisgilori, istirakg¢ilart vo onlarin nizamnamoe kapitalindak: paylar:
barade melumatlar istisna olmaqla)® Bu o demakdir ki, tesisgilor vo onlarm
kapitaldaki pay1 istisna olmagla hiiquqi sexslerin tesis senadlerinds aksini tapan
molumatlar agiqdir. Lakin bazan tasis¢ilorin kimliyi tesis sanadinds oksini tapan
diger melumatlardan daha vacib ve faydal ola biler. Bu da informatorlar1 vo
jurnalistlori arasdirmagiliqdan uzaqglasdirir. Diizdiir, dovlet hakimiyyati
organlari ve onlarm vezifeli soxsleri torefinden ganunvericiliyin pozulmasi
faktlar1 dovlst sirrine aid edilmeyon ve maoxfilegdirilmayesn melumatlardir.
Burada da qanunvericilik aktlarindak: ziddiyyet {ize ¢ixar. Masslen, vezifeli
soxslerin cinayst qanunvericiliyinin vozife selahiyyetlorinden sui-istifades
edoarak pozduqda bu faktlarin aragdirilmasi ve cinayet teqibi orqanlarma veo
{imumiyyoetls, comiyyoto KIV vasitosilo étiiriilmasine hiiquqi miistovido imkan
yoxdur, ¢linki kommersiya va ya bank sirri olan mealumatlar1 qanunsuz yolla
alde etma vo ya yayma corimes, islah ve ya 2 ilodek miiddate azadligdan mehrum

55 Informasiya aldo etmok haqqinda AR Qanunu, maddo 34.
5 Yeno orada, maddo 34.4.

% Ingilisce - chilling effect

% Kommersiya sirri haqqinda AR Qanunu, madds 4.

% Dovlet Sirri hagqinda AR Qanunu, madde 7.
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etma ilo cozalandirilir.® Bundan basqa, agiglanmasi ganunla qadagan edilen
molumatlar1 agmaga gore fiziki sexsler 20 man.-dan 25 man.-dek miqdarda,
hiiqugi saxsler 200 man.-dan 250 man.-dek miqdarda cerime edilir.**

Bels naticaye galmok olar ki, informatorlarin hiiquglarinin qorunmasi ils
alagadar vahid ganunevriciliyin olmamas: ve gqanunvericilik aktlar1 arasinda
tozadlar hiiquqi miisyyonliys zorbe wvurur. Bazi hiiquqi miiddsalarin
ictimaiyyot tiglin maraq kosb edon masalalorin xtiisusi status altinda
gorunmast vo hamin molumatlarin yayilmasina gore inzibati vo cinayet
moasuliyystinin nazards tutulmas: informatorlar tiglin ¢okindirici rolunda
cixis eda bilar. Diistlintirom ki, bu sahads vahid ve tokmil ganunvericilik akt1
yaradilmalidir.

Notico

Informasiyaya catimliliq fikir vo séz azadliginin vacib aspektlorinden
biridir. 1nformasiyaya catimliligin olmadig1 bir yerds demokratiya, soffatliq,
azad seckilordon séhbat agmaga da doymaz.

Informasiya oalde etmok azadligi hom dévletdaxili ganunvericilikds, hom
do Avropa Insan Hiiquglari Konvensiyasi kimi beynalxalq senadlards do 6z
oksini tapir. Lakin informasiyaya ¢atimliliq ilk baximdan goriindiiyti kimi
asan totbiq olunan azadliq deyil. informasiyaya catimliliq qanuni miistovide
molumatlarin  moxfi vo ya konfidensial boyan edilmosi vasitasilo
mohdudlasdirila bilor. Dovlstdon dovlste agiglanmast mohdudlasdirilan
moalumatin siyahisi doayise bilor. Lakin har bir halda informasiyanin qanunla
yayllmasinin gadagan olunmasi ve ya mohdudlasdirilmas: ganuni
mogsadlori glidmoalidir vo demokratik comiyyotdo zoruri olmalidir. Qeyd
olunan sortloro amal olunmadigr toqdirde fikir vo s6z azadligi pozulmus
hesab olunacaqdir.

Informasiyaya catimliliq sahosinde dovlotin molumatin bir soxsdon
digarines Stiiriilmasine manes yaratmamaq vo bu prosese miidaxile etmoamak
kimi neqativ 6hdoliyi vo alindo olan informasiya ilo bollismok vo sorgunun
daxil oldugu zaman vaxtinda vo dolgun sokilds cavabladirmaq kimi pozitiv
ohdsliyi var. Buna baxmayaraq, dovlstlor ganunda boslularin olmasi
sobobindon vo ya siyasi iradenin olmamas: sobsbindon insanlarin
informasiyaya ¢atimliliq azadligin1t mahdudlagdirir. Dovlatlor bazan ganuni
moagqsadlari asas gotirorok ganuni haddi asirlar vo zoruri oldugundan da
yliksok soviyyads proporsionalliq prinsipini pozaraq interneto ¢ixist
mohdudlasdirirlar vo ya internet kontent tizorindo senzura totbiq edirlor.

Osas mosalo milli tohliikasizlik, ictimai asayis, {iglincli soxslarin
hiiquglarinin gorunmasi kimi ganuni maqgsadlarls saxslarin informasiya alda

60 CM, maddo 202.
61 TXM, maddo 189.
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etmok hiliququnu tarazlagdirilmis sokildo hoyata kegirmoays imkan
yaratmaqdir.
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Nurlan Maommoadli*

Kolge bankgiligi ve onun yeni modelini
neca tonzim etmali?

Amnnotasiya

Azad bazar iqtisadiyyatinin inkisafi, har giin yenilonan ve artan maliyys telebat:
naticasinds yaranan ve dayanmadan inkisaf eden Kolge Bankgihig1 ohate etdiyi
genis vosait hacmi ile az qala biitiin enanavi bank formalarini qabagqlayir. Magalada
kredit amoliyyatlarinin “yeni nasil kuryeri” kimi Kolge bankgiliginin meydana
golisi, anlayisy, terkibindeki institutlar hamginin hiiquqi tenzimlonmasi
aragdirilmigdir. Son illarde meydana gixan kolge bankgiliginin yeni modelinin do
oks olundugu bozi maliyyo miitoxessislorinin fikirlori tohlil edilmis, hiiquqi
tenzimlenmenin Ciin modeli tosvir olunmusdur. Hiiquqi miibahisslerin halli ve
hiiquqgi tenzimloma texnikasinin inkisafinda rolu tgiin effektiv variant toklif
edilmisdir.

Abstract

Shadow banking system what was arisen and improved as the result of the
development of free market economy and renewal, increasing financial demand
almost outstrips all traditional banking systems. In this article, the growth and
concept of shadow banking have been researched as “the next generation courier”
of credit transactions. I will try to show the new model of shadow banking which
appeared in last years and regulation of the Chinese model. I will try to suggest a
solution for the disputes and lack of regulation.
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Giris

Diinyadak: ticarot miinasibatlorinin artmasi vo maliyyo bazarlarinin
genislonmosi bankgiligin inkisafina, xtisusilo do yeni vo daha moanfaatli
bankgiliq tisullarinin yaranmasina tolobat1 artirdi. Buna goro do kolge
bankgilig1 kimi ananavi bankgiligla? hom bagli, ham ds miistaqil bir sistemin
yaranmas! bir noév gaginilmaz hala golmisdi. Hor kos torofindon gobul
olunmug amanoat asash banklardan forgli olaraq bank olmayan sistemin -
kolga bank¢iliginin yaranmasi, eloco do inkisafi barads biitlin prognozlar
onun giintimiizdoki hacmins azaciq da olsa yaxin ragem toxmin eds
bilmomisdi. Hal-hazirda kélgo bankgiligr 26 yurisdiksiya tizro toxminon 80
trilyon dollardan artiq vesaiti 6ziinde comloasdirir.? Homginin onanavi
bankgiliq vo digor maliyyo institutlar1 haqqinda hesabatlar gostorir ki, kolgo
bankgiliginin diinya maliyyo bazarinda inkisaf1 sadalananlardan bir nego dofo
sirotli gedir. Belo nohong vo struktur baximindan yeni bir sistemls
miiqayisodo ononovi bankgiliq yalniz 6z tarixi stabilliyi sayoesindo ayaqda
durur. Burada digor bir miihtim masoalo 2008-ci il global maliyyo bohraninin
meydana goalmasinin baglica soboblorindan biri olan bu sistemin faaliyyatinin
asas elementlori vo onlarin hansinin hiiquqi tenzimlonmoays ehtiyac
duymasidir. Balks el sistemin biittinliiklo hiiquqgi nizamlamaya ehtiyaci var?
Hiiqugi tonzimlonmo obyektino ¢evrilmasi miiayyon monada mdiitloq olan
informasiya ¢atismazii§i, visklorin artma tohliikasino qarst miibarizo  kimi
problemlarin hiiquqla iqtisadiyyatin vohdatinds tohlili sistemin praescriptum
istigamatlorinda yer alir. Kolgo bankgiliginin is prinsipi, qurulusu, bank
sistemino daxil olub-olmamasi, bunlarla yanas1 valyuta omoliyyatlarinin
hayata kegirilmasindo rolu kimi masalalor halo do 6zliiytindos xeyli qaranhq
niianslar gizladir.

Sistemin yasl hissalarinin hals tamamils agiglanmadigr malum olsa da,
inkisaf vo yenilonmoa prosesi dayanmir.® Kolga bank¢iliginin yeni
modellorinin yaranmast ve yazilan moaqalalor gostorir ki, onun iqgtisadi
aspektdon diizgiin anlasiimas1 vo hiiquqi tonzimlonmosi {i¢lin yeni baxis
tolob olunur.

! Ononovi bankgiliq termini altinda biitiin amanoatgi foaliyyotlo masgul olan institutlar
nazarde tutulmusdur (kommersiya banklari, federal amanat banklari, kredit togkilatlar: va
s.).

2 Qlobal Kolgs bankgilig monitoring maruzasi (2015)
http://www.fsb.org/wp-content/uploads/global-shadow-banking-monitoring-report-2015
(son dafa ziyarat olunub: 21 sentyabr, 2016).

¢ Paul Tucker, Shadow Banking, Financing Markets and Financial Stability, 2 (2010).
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I. Kdlge Bankgciliginin anlayis: ve meydana golisi

A. Koélge Bankciligi termininin meydana galmasi?

Kolgo bankg¢iliginin no oldugunu anlamaq vo onu ononavi banklardan
forglandira bilmak {i¢iin timumiyyatle bankin ns oldugu, eloco do ananavi
bankg¢iligin hansi asas novlerinin mdéveud oldugunu bilmak lazimdir. Bank
amanat gobul etmoak vo kredit vermak ti¢lin lisenziyaya sahib olan maliyys
institutudur. Banklar bununla yanas: bir sira maliyys xidmatlori gostarirlar,
moasalon sarvatlarin idars olunmasi, valyutadsyisma, amanst kassasi va s.*
Banklarin bélgiisiine dair osas yanasmaya goro banklar Kommersiya
banklari, Porakondo banklar, hwestisiya banklar1 vo Markazi banklar olmagla
4 grupa boliiniirlor. Bir ¢ox 6lkolorde banklar tizerinds ya dovlet, ya da
morkazi bank torafindon nozarot hoyata kegilir.

Bels bir deyim var ki, agar bir ugur ve qus kimi cikkildayirss o els qusdur.
Bos bu deyim banklara da aiddirmi? Koélgo bankgiligr terminini ilk dafo
igtisadg1 Pol Makkuli 2007-ci ildo Vyoming Maliyys simpoziyumunda ¢ixig
edorkaon iglotmisdir.® Zaman ke¢dikca bu terminin shats dairssi genislondi va
miasir igtisadi-hiiquqgi beyinlari an ¢ox diistindiiron problemlardan birina
gevrildi.

Inanavi bankgiligin mahiyyat etibarilo zasifliyi hals 100 il bundan avval
ortaya ¢ixmusdi. Federal Ehtiyat Sisteminin son ¢are kimi borcverma
foaliyyotina baglamasi ilo banklarin foaliyyoti vo bank omaliyyatlarinin hacmi
xeyli azalds, lakin aradan qalxmadi. Boytiik bohrandan comi 4 il sonra 1933-cti
ilds ©mansatlarin Sigortas: tizro Federal Korporasiya federal amanat sigortasi
layihasi toqdim etdi, naticods banklar depozit (emanat) smoliyyatlarindan da
tocrid olunaraq tamamilo sabit fealiyyat ¢orcivesine salindi” XX asrin
sonlarina dogru doyiskon xarakterli bazar iqtisadiyyatinin kélgosinda yeni bir
“bank sistemi”nin formalagmas: qagilmaz idi. Xiisusils, 1980-ci illarin iqtisadi
siyasoti vo 1990-c1 illorin beynalxalq maliyyas inteqrasiyas: (Maastrixt sazisi,
Avropa Igtisadi Birliyinin inkisafi, Avronun dévriyyeye buraxilmasi) yeni bir
modelin meydana ¢ixmasina sorait yaratdi.® 1970, 1980-ci illords bank tipli
foaliyyotlo moggul olan, amma ¢ox =zoif, bozon iso ilimumiyyatlo
tonzimlonmayon institutlar miixtalif 6lkalorde bohran tigtin hiposentr rolunu
oynamaga baslad1.

¢ Bankm definisiyast: hitp://www.investopedia.com/terms/b/bank.asp (son dofe ziyarst
olunub: 14 noyabr, 2016).

5 hittps://www.thebalance.com/types-ot-banks-315214 (son dafs ziyarat olunub: 15 noyabr,
2016).

¢ Laura E. Kodres, What Is Shadow Banking?, 50 Finance Dev 42, 42 (2013).

7 Zoltan Pozsar, Tobias Adrian, Adam Ashcraft, and Hayley Boesky, Shadow Banking 1,
(2010).

8 Omer Tugsal Doruk, Golge bankacilik ve Tiirkiye, 25 (2014).
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B. Koélga bankciligimin anlayisi

P.Makkuli 2007-ci il Vyoming nitginds kolge banklara bank olmayan
maliyys institutlar1 iqtisadg¢ilarimin yetkin transformasiya adlandirdiglar:
foaliyyoate yonalmis institut kimi ilkin anlayis vermisdi. Lakin bu anlayis
yalniz ABS ganunvericiliyi aspektindon formuls edilmisdi. Kolge kredit
verilmasini asanlagdirmaq mogsadilo bank global maliyyo sistemindo istirak
edan, dovlatin vo hiiququn tonzimloyici nazaratinin obyekti olmayan maliyya
vasitagisidir.? Isvecrada yerlogon Maliyyo Sabitlliyi Surasi®® kdlgs bankcilig
sistemini, soxsiyyoti'! vo foaliyyoti bank sistemindon kenarda qalan kredit
vasitagiliyi sistemi kimi izah etmisdir, amma bu anlayis: da tam diizgiin hesab
etmok olmaz. Beynoalxalq Maliyye Institutu kélge banklara ananavi banklarin
3 ozak faaliyyeti ilo slageds nazar salir — yiiksak likvidli emansatlor calb
etmok'?, kredit foaliyyatini geniglondirmak vo ddanis sistemi yaratmaq. BMI
hoamginin miiasir maliyye sistemlorinds banklarin 6zak faaliyystlorinin bir
¢oxunun geyri-bank institutlar: torafinden fordilagdirildiyini, avez edildiyini
vurgulayir. BMI bildirisinds qeyd edir ki, “geyri-bank maliyys vasitagiliyi bu
vo ya digor sokildo mitiasir maliyyonin ilk yarandigi doévrden faaliyyot
gostorir”. Bu forqli faktorlarla baglidir. Stibhasiz ki, bu faktorlardan biri va
birincisi, kolgo banklarin ya c¢ox zoif, ya da timumiyyatlo hiiquqi
tonzimlomays moruz galmamasinin geyri-bank maliyye institutlarinin
inkisafina tesiridir.’* Kolge bankgilig1 anlayisina dair yanasmalardan on
orijinali hesab edilon Pol Makkulinin 06z agiglamasina bir daha noazor
yetirak:'

...k6lga banklar 0zlarini ononavi tipli banklardak: likvidlik xatlori ila geri
cokila bilon, sigortalanmamis kommersiya qiymoatli kagizlart ilo maliyyalasdiran
vasitaci institutlardir.

P. Makkuli kolgo banklar: biitiin “geyri-bank kanal-vasite hovuzunun -
strukturunun bir parcas’” kimi xarakterizo edirdi.’ Bazi gorhgilor kolgo
banklarin anlayisin1 moarkozi bank aktivlori vo dovlet sektoru ilo olagosi
olmayan kredit vo likvid transformasiyalar1 hoyata kegiron maliyyo vasitogisi
kimi izah edir vo bu vasitogiloro maliyyo sirkatlorini, mahdud mogsadli
maliyya sirkstlorini, strukturlagdirilmis investisiya alatlorini, valyuta bazar:
fondlarini, giymatli kagiz kreditorlarini vo dévlot dostokli miiassisalori do aid
edirlor.6

° www.investopedia.com/terms/s/shadow-banking-systerm.asp (son dafe ziyaret olunub: 14
noyabr, 2016).
10 [ngilisca: Financial Stability Board.

" Emin Kerimov, Azarbaycan Korporativ Hiiququ 33 (2014).

12 Yani asanhqla nagdlasdirila bilon amanatlar.

18 Yuxarida istinad 9.

U Yyuxanda istinad 7, 4.

15 Paul Mcculley, PIMCO, Teton Reflections: PIMCQO Global Central Bank Focus, 2 (2007).
16 Yyxarida istinad 7, 7.

181



May | 2017 Bank hiiququ

Indi geyd edilmis miixtalif yanagmalar1 iimumilasdirmays calisaq. Kolgo
bank hiiquqgi tenzimlonmadon konarda gqalan, bank olmayan maliyye
institutlarindan biri kimi maliyye bazarinda 6z yerini tutmus, asag: faizlo
kredit veron maliyys qurumudur.

II. Kolge bankc¢ilig1 ve Onanavi bankciliq
Kolgo bankgiligin mahiyystini bazar iqtisadiyyatinin xarakteri ilo formuls
etmok daha diizgtlindiir. Cilinki azad bazar igtisadiyyatinin yaratdig: sorait
naticasindo ortaya ¢ixan, hom do onun on asas komponentlorini 6ziino gars:
geviron kolgo bankgiligr sistemi 2008-ci il Maliyyo bohraninin asas yaranma
sobablorindan biri idi. Kolgs bankgiligin yaranmasi tolob vo toklif yoniindon
iki faktorla baglhidir:"
a) Toklif yoniindon - Maliyya yeniliklori vo hiiquqgi dayisikliklar,
banklarin ragabat imkanini he¢a endirdi vo amanstlorin gatirdiyi fayda,
eloco do onun raqgabats verdiyi tohfo zaman kegdikes yoxa gixd.
b) Talob yoniinden — Maliyys amsliyyatlarina tominat talob edilmasi
kolga bankgiligr alatlorinin tominat kimi istifadasine sebob olmusdur.
Eyni zamanda, sekuritizasiyanin'® inkisaf1 ilo repo amoaliyyatlar: valyuta
bazar aloti kimi genis istifado olunmaga bagladu.
Qeyd olunmus hor iki faktorun formalagmasina mohkomo gorarlar1 vo
daxilindo sekuritizasiya vo repolara xtisusi yer veron iflas ganunu normalar:
ilo tokan verilmisdi.®

Kolgo bankgiliginin taninmis todqgiqatcilarindan olan Qeri B. Qorton bu
sistemin yaranmasini 30-40 illik miiddata baglayir va sabab kimi asagidakilar
gostarir®:

1. ©nanavi bankgiligin avvalki kimi qazanc gatirmamasi;
2. Institusional investisiyanin getdikco artmas;
3. Tominatl borca olan meydana ¢ixaran investisiyalar.

Kolgo banklara dofslarls tam shatali torif vermayo ¢alisilsa da, bu hals ki
mimkiin olmamigdir. Buna goro do kolge bankgiligi sistemininin
xarakteristikasint an yaxst sokilde vermok {diglin ononavi bankgiligla
miigayisayo Uiz tuturuq. Uzun illar garsiligh slageds oldugundan hor iki
sistem bir-biri ilo bir sira oxsar ve fargli cohatlora malikdirlar.

7 Yena orada.

18 Qeyri-likvid aktivlerin (ipoteka vo s.) likvid aktivlera (alinib satila bilon) gevrilmasi
moaqsadile miixtalif név borclardan yaradilan hovuzun (portfelin) girov qoyulmasi ile
giymetli kagizlar buraxiligi.

19 Andrew Merick, Gary Gorton, Regulating the Shadow Banking, Brooking Papers on Economic
Activity, 266 (2010).

2 Gorton, 2009 Aktr: Haltom, 22-23 (2010).
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Kolgo bangilig: ilo ananavi bangiliq arasindaki farglor daha otrafh sokil 2. da
oks etdirilmisdir.?!

Onoanavi Bankgliq

Kolgs Bank¢iligy

Ehtiyatlar:

Minimum miqgdar hiiquqi
tonzimloma orqanlari
torofindon miioyyon edilir.
Morkozi  bankdan  kapital
kosirini doldurmaq tigtin borc
ala bilor.

Risk marjas1?2 (Haircut):

Minimum hoddi toroflor
Ozlari miiayyon edirlor.

Bir qayda olaraq
morkozi bankdan
yardim ya da borc almur.

Depozit s1gortasi:

Dovlat torofindon tominat
verilir.

Tominat;

Nogd, xozino bonosuy,
sekuritizasiya.

Omanoat faiz nisboatlori;

Faizlor  ehtiyatlarin  asag:
soviyyada oldugu zamanlarda
depozit golisini
stratlondirmak {iglin artirila
bilar.

Repo nisbatloari:

Rezervlor asagl
soviyyada oldugda
vaziyyati canlandirmagq
tiglin ytiksaldils bilar.

Kreditlor balans hesabatinda

Sekuritizasiya edilmis

gostorilir. kreditlar:

Bozi bonolar?
sekuritizasiya  edilmis
bonolar balans hesabati
daxilinde  saxlanilaraq
tominat kimi istifado
olunur.

2 Doruk, yuxarida istinad 8, 33.

22 Marja - buraxihig giymesti ilo maya dayeri arasinda olan ferq.

2 Bono - miisyyen miqdarda pulun, miisyyen miiddetden sonra ¢denilaceyini gosteren
giymetli kagiz néviidiir.
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Ovvola, hor ikisi miioyyon faizlo kredit verib golir gotiiriir, maliyyo
vasitogisi kimi ¢ixis edir vo balans hesabat ils olagali foaliyyat gostorir. Lakin
Ononoavi banklarin vasitogi statusu bankdak: valyutalarin sahiblari ilo homin
pulu borca gotiiron soxslar arasinda oynadig: rolla olgtiltirse, kolgs banklar,
timumiyyatls, depozit gobul etmir vo kredit verirlor. Ikincisi, yuxarida bir
ne¢d dofe miixtalif yerlorde geyd edildiyi kimi anonavi banklar méhkem
hiiquqi tonzimlanmays maruz qaldig: halda, kolgs banklar ya tonzimlonmir,
ya da ¢ox zaif tanzimlanirlar. Uclinciisii, kdlga banklarin kapital nazaratindon
konarda galmas: onlara ananavi bankgiligdan kenarda gostore bilacoklari
vasitagilik xidmatlorini artirmaga imkan yaradir. Odur ki, ananavi banklar
tizarinds hiiquqgi nazarat vo tonzimlonmonin artmas: kolge banklara olan
tolobat1 bir ne¢o dofo artirir.** Notico etibarilo, kélgo banklar igtisadiyyati
kreditlo tomin edir vo maliyyo sektorunun likvidliyini artirirlar.?

ITI. Kolge bankc¢ilig: sisteminin torkibi

Kolgo banklarin da onenavi banklar kimi osas foaliyyatlori kredit
vasitagiliyi tizarinda qurulub. 3 aktoru vardir: pul sahibi, borclu vo banklarin
avazina xilisusi bank olmayan institut, yaxud kolgs bank. Lakin ananovi
bankgiligdan farqli olaraq burada pul sahibi 6z sarmayosini banka yox, daha
yliksok gaytarilma tominati, miiddet vo miqdar toklif edon ortaq valyuta
bazarlari fondlarina ve ya digoer fondlara yerlogdirir.?

Har bir maliyys institutunu formalasdiran, hoamginin spesifiklosdiron
cohatlor onun sistem elementloridir. Kolgo bankgiligr sistemini hec-fondlar,
strukturlasdirilmis investisiya alatlori, valyuta bazar1 fondlari, repo
miigavilasi bazarlar1 vo digar bank olmayan maliyyo institutlar: togkil edir.

A. Strukturlasdirilmis Investisiya Alatlari (SIV)

Strukturlasdirilmis investisiya Alatlori qisa miiddatli borclar ve uzun
miiddotli  strukturlasdirilmis maliyyo mohsullar1  arasinda  kredit
yayllmasindan fayda gotlirmays calisan investisiya aktivleri hovuzudur.?
SiV bank hiiququnda kanal termini ils ds ifads olunur.

B. Xiisusi Maqsadli Hiiquqi Sexslar (SPV)

Xiisusi Moagsadli Hiiquqi Soxs aktiv/passiv strukturlu, hotta osas
kompaniyanin iflas1 zamani 6hdaliklorini tomin edacok hiiquqi statusa malik
yardim¢1 kompaniyadir. Xtisusi Magsadli Hiiquqi Sexslora maliyys voziyyati
zoif, miistoqil idaroetmoyo malik va iflas etmoyacok sokildo qurulmus 6zl

2 Steven B. Schwarcz, Regulating Shadow Banking, 31 Rev. Banking & Fin. L. 619, 624 (2012).
5 Bryan Noeth & Rajdeep Sengupta, “Is Shadow Banking Really Banking?”, A Quarterly Review
of Business and Economic Conditions 8, 8 (2011).

26 Yyuxarida istinad 7, 11.

7 Strukturlasdirilnig Investisiya Alotlori http://www.investopedia.com/terms/s/structured-
investment-vehicle asp (son defe ziyarst olunub: 29 oktyabr, 2016).
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qurumlar olaraq da anlayis verilir.?® Bununla yanas: SPV “swap”? va digor
téromoa maliyys amoliyyatlarinda gars: toraf kimi ¢ixis edir.

C. Valyuta Bazar1 Fondlar1 (MMFs)

Valyuta Bazar1 Fondlar1 kommersiya sonodlori kimi qisa miiddatli giymatli
kagizlara investisiya qoyan miiddatsiz fondlardir. Valyuta Bazar1 Ortaq
Fondlari iss kigik depozit sahiblarinin vesaitlorinin toplanaraq valyuta bazar:
sekuritizasiyasina yatirilmasi noaticosinda alda edilon golirin hissalore uygun
olaraq depozit sahiblorine paylanmasi omsaliyyatin1 6ziinds oks etdirir. Bu
tisulla banklar depozitorlar1 6zlorina baglayirlar.

D. Repo Miiqavilasi Bazarlan

Repo miigavilesi bazar istirakgilar: torafinden giymotli kagizlar1 satmaq
yolu ila baglanan vo uzun, yaxud qisa miiddatli maliyys problemlarini aradan
galdirmaq magsadi dasiyan bir miigavile névidiir. Satict giymatli kagizlar
tizorino yalniz saxlama riskino goro faiz slave olunmus eyni giymato sonra
yenidan geri almaq sorti ilo gars: torafa satir. Multi-trilyonluq miiasir maliyye
bazar1 olan repo bazarlar1 (repo miiqavilasi bazarlari) qisa miiddatli kredit
tominatinda effektiv foaliyyot goOstororok digor bir sira genis hoacmli
omoliyyatlarin da axic1 sokildo davam etmosino sorait yaradir.®® Repo
miigavilasi bazar1 miiasir maliyya institutlarinin oan elastiklorindon biridir vo
bu bazarlardaki pul amsliyyatlarimin illik hacmi diger institutlarin har
birindskindan xeyli artiqdir. Bir qrup mdiitoxassislor repo bazarlarindak: ani
yliksalisi 2008-ci il Maliyye bohraninin baglica sobablarindon biri olaraq
goriir. Bu yanasmaya gors nogd pul kreditorlar1 yatirimlarinin tominatindan
narahat olduglarindan repo ve maliyye vasaitlarini geri ¢okdilar, bu da kolgs
bankgiliginin tonazziiliine vo ani repo inamsizligina® sabob oldu.®

I'V. Kolge Bankc¢iliginin Yeni Modeli

2007-2008-ci illorda kolge bankgiliginin tonazziilii tanzimlonan bankgiligin
baltalanmasinda vo maliyys bohranlarinin bas vermasinda kritik rol oynadu.
XXI asrin ilk 10 illiyinde Kélge bankg¢iliginin an ciddi problemlarinden biri
olan yiiksak risk potensialinin azaldilmasi ve aradan galdirilmas: {igiin
miixtolif maliyyo miitoxassislori vo igtisad¢ilar uzun miibahisaloro sobob
olmus miizakiralorin sayini artirmis, doyisikliklor toklif etmisdilor. Bels
fikirlorin an tokmil modellasdirilmis formasi kdlge bankgiligin déziimsiiz

% Doruk, yuxarida istinad 8, 41.

2 Swap — 9sasan maliyye alstlorini miibadile eden teraflorin bagladig: téremes miiqaviladir.
¥ Gary Gorton and Andrew Metrick, Banking and the Run on Repo, Brookings Papers on
Economic Activity, 9 (2009).

31 Repolarin geri ¢okilmesi nozordo tutulur. Ingilisca: run on repo.

32 https://www.gsb.stanford. edu/insights/role-repo-financial-crisis (son dafs ziyarat olunub:
4 dekabr, 2016).
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tobistindon yaranan problemlari azaltmaga koklonmis ve onun dziinamaxsus
tobiatini pozmayan yeni modelds aks olunub.

Bu model kolgo banklar kredit alg-verisi ilo moggul olur, onlar:
diversifikasiyalasdirilmis® portfellords toplayir vo kenardan alinmig risksiz
borclarla maliyyalosdirirlor. Konar sarmayogi kapitali tolobi risksiz borclara
yonaldir, sekuritizasiya {i¢lin bank aktivlari vo leverecin® birlikds istifads
olunmasi ilo bank bazarlarla qarsiligh baglant: yaradir vo riskloro tosir etmok
— bir ¢ox risklari ciddi seviyyads azaltmaq imkanina malik olur.®

Vasitogilor balans hesabatlarindaki riskli layihoalorin sayini artirdiqca,
portfellarinin sistematik riskini®* vo levereci yiiksaldir, bir-birlarinin daxili
risklorini paylasmaqla bagli voziyyotdo galirlar.?” Bu modeldan ortaya ¢ixan
yeni tonqidi natico budur ki, risksiz kimi goriinon borclara yonalmoni
artirmaq tUgilin kreditlori comlasdiron diversifikasiya aslinds vasitagilorin
moacmu quyruq risklora® moruz galmas: ehtimalini xeyli artirir.?

Yeni model yanasmasina asasen vasitagilor vosait artimini asas 2 formada
tomin edirlor®:

i) Geri qaytarilma tominat: verilon risksiz borclarla*!,

ii) Layihalorini (ipotekalarini) sekuritizasiya etmoklo.

Xiilaso, yeni model kolgo bankgilig1 yiiksok risk yiiksok qazanc prinsipi ilo
isloyon koéhno modeldon farqgli olaraq risksiz sormayoyo oasaslanur.
Sekuritizasiya banklarin sistematik riskloro moruz galmasina ydnalmoklas
yanasi onlarin fardi risklorini*? do diversifikasiya etmoyo imkan yaradir. Bu
proses banklara risksiz borclar vasitasilo 6z balans hesabatlarini soyyar ticarat
yatirimlari ilo geniglondirmoays imkan yaradir.

% Diversifikasiya - kapitaln ve investisiyanm kapital riskini azaltmaq {glin miixtolif
obyektlor arasinda paylanmasi.

3 Leverec — Bazar subyekti torafindon aktivlarin maliyyalagdirilmasi iigiin istifads olunan,
borc gotiiriilon vosaitin moblagi. Borc kapitali soxsi kapitalindan ytiksok olan subyekti
yiiksak leverece malik olur

hitp://vwww.investopedia.com/terms/l/leverage.asp (son defe ziyarst olunub: 11 yanvar,
2017).

% Nicola Gennaioli, Andrei Shleifer, and Robert W. Vishny, A model of Shadow Banking, 68 I
Finance 1331, 1331 (2012).

% Biitiin bazar1 shats edon risk nazerds tutulur.

¥ Yena orada.

38 Gergoklosma faizi 0.5 vo daha asag1 hesablanan risklordir
http://www.investopedia.com/terms/t/tailrisk.asp. (son defe ziyarst olunub: 12 yanvar, 2017)
3 Shleifer, yuxarida istinad 35, 1334.

40 Yeno orada, 7.

4 Risksiz borc vasitaginin biitiin aktivleri iizre xorcin minimum hadde gergoklasmasini
miimkiinlegdiran yiiksek seviyyeli teminatdur.
# [ngilisca: idiosyncratic risk.
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V. Hiiquqi tenzimlanma

A. Noaya gore hiiquqi tenzimlanmays ehtiyac yarandi?

Maliyya bohranlart son 100 ildir ki, comiyyatin iqtisadi-siyasi stabilliyini,
ohalinin sosial durumunu koklii suratde laxladan gara duman olaraq tanimnir.
Hans1 névii olursa olsun, bohran istonilon comiyyoti az1 10 il geri salmaq
igtidarindadir. Bundan an boytik aziyyati ¢okanlor isa orta vo kasib shali vo
kicik sahibkarliq olur. Maliyys béhranlarinin garsisinin alinmast iizre olan
biitiin miizakiralords gdzden gagirilan bir masals var — hiiquq. Oziinds risk
dastyan harokot yalniz bir halda miimkdin ola bilar, hiiquq ona icazs verdikdo.
Vo bohrana qarst cavab todbirlori kimi siyasot¢ilorin yurisdiksiyasina daxil
olan hiiqugi mohdudlasdirmalar mévcuddur.®# Buna goro do 2007-2008
bohraninin ovvallorindon ortaya ¢ixan suallar tokco hansi siyasi yox,
hamginin hansi hiiquqi islahatlarin aparilacag: tizorinds qurulmusdu.* XXI
asr maliyyo bohraninin holline hiiquqi miidaxils, yaxud miinasibat dedikda
ilk névbado agila golon kolge bankgiliginin tonzimlonmasidir.

Kolgo bankgiliginin qisa miiddatli borclara arxaymnlig: sistemi federal
amanat sigortasinin yaranmasindan once anenoavi bank¢ilifi da sarsidan
yoluxucu inamsizliq meyillorine qarst miidafissiz voziyyotds qoyur.

B. Hiiquqi tonzimlanmays giris

ABS-da bohrandan sonra hiiqugi tenzimlonms istigametinds atilan ilkin
addimlar 2010-cu il Dodd-Frank aktinin® gabul edilmasi ilo atild1. Akta goro,
hec fondlar Qiymeatli kagizlar vo Miibadilo Komissiyasinda* geydiyyatdan
ke¢mali, bir ¢ox masatistii*” téromo amoaliyyatlar miibadilo vo kliring otagina
yerlagdirilmali vo biitlin sistematik shamiyyotli institutlar Federal Ehtiyat
Sistemi torafindon tonzim olunmali idi.#* Dodd-Frank-in Kélgs bankgiliginin
tonzim olunmasinda faydali addimlar atmasina baxmayaraq, halo do bozi
mosalolor barado siikut hokm stirtir.

C. Toarkibi tenzimlonma

Kolgo Bankgiliginin torkibine daxil olan miisssisalorin requlyasiyasi
baximindan asas yeri Valyuta Bazar1 Ortaq Fondlarinin, Sekuritizasiyanin vo
Repolarin hiiqugi tanzimlonmasi masalasi tutur.*

4 Note, Danger Lurking in the Shadow: Why Regulators Lack the Authority to Effectively Fight
Contagion in the Shadow Banking System, 127 Harv. Law Rev. 729, 729 (2013).

4 Yena orada.

4 Tam adi: Dodd-Frank Wall Street Reform and Consumer Protection Act.

46 Securities and Exchange Comission (SEC).

¥ [ngilisca: Over-the-Counter (OTC).

8 Yyuxanda istinad 19, 262.

¥ Yena orada.
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Valyuta Bazar1 Ortaq Fondlarim digor valyuta bazari fondlarindan ayiran
asas xtiisusiyyot onlarin sohm basina 1 dollarliq aktiv doyarini qorumaga
calismaglaridir. Bu xtisusiyyot MMMEF-lora sigortalanmis tolobli omanatlarls
rogabat etmak sans1 yaradir. Miiasir dovrde Valyuta Bazar1 Ortaq Fondlarinin
hiiquqi tanzimlonmasi onlar qarsisina, ancaq asag1 kredit riski olan qiymatli
kagizlara investisiya yatirmaq tolobi qoydu.® Hal-hazirda SEC Investisiya
Sirkatlori Aktina® (diizealis edilmis variantda) asaslanan MMME-larin tonzimi
ilo bagh bir qrup diizslislor toklif etmisdir. Bunlara baxmayaraq, he¢ bir
diizelisin doayisdire bilmayacoyi bir fakt var, o da Valyuta Bazar1 Ortaq
Fondlarinin heg bir zaman tam olaraq sigortalana bilinmomasidir.

Sekuritizasiya miasir diinyada on koklii maliyya amoaliyyatlarindan biri
kimi basa diigiiltir. Vo bu hliquqi tonzimlomadas ds 6ziinii gostarir. Bels ki,
hom ananavi, ham kdlga bankgilig1 komponentlarinin faaliyystine hor hansi
bir yolla daxil olan sekuritizasiya elementlari risklori azaltmaq tiglin sadaco
miisyyan goadar azaldila va ya cilovlana bilar.

D. Iqtisadi ssmareliliyi arirmaga yonalon tonzimlonma>2
Sistemin foaliyyotinda somaraliliyin artmas: imkan1 olduguna gors, hiiquqi
tonzimlonma kolge bankgiligin mahdudlasdirilmasi avezine somoraliliyin
yliksaldilmasi vo riskin yiiksalmoa ehtimalinin minimuma endirilmasi
tizorinds fokuslanmalidir.®® Tonzimloma Bazar ugursuzluglarini®* korrekts
edorak igtisadi effektivliyi maksimuma gixara bilar.*® Burada Bazar termini ilo
biitiin bank olmayan — kolge bankgiligi toskil edon institutlar sobokasi
nozords tutulur. Umumiyyotls, bazar ugursuzlugu azad bazarlarin
ehtiyatlarini ~ diizgiin sokilde bdliisdiiro  bilmadiklori  voziyyetlordir.
Igtisadgilar bazar ugursuzlugunun bir sira naticalerini (hallarini) miiayyen
etmislor®:
i) istehsal va bolgilide somarasizlik;
i) inhisar gtictindon geyri-diizgtin istifads;
iii) bazarlarda ¢atismazliq;
iv) miilkiyyot hiiquglarinin pozulmasy;
v) geyri-sabitlik.

50 Yuxarida istinad 19, 270.

51 [ngilisca: Investment Company Act (1940).

52 Yuxarida istinad 25, 631.

% Yena orada.

5 Bazar qiisuru yaxud ugursuzlugu — Ferdlarin qorar, soxsi manafelarine uygun segimlarinin
grup {igiin rasional naticaler ve ya fayda getirmadiyi hallar1 ifade edir.

5 Hyun Song Shin, Financial Intermediation and the Post-Crisis Financial System, 9 (2010).

5% hitp:/fwww.economicsonline.co.uk/Market failures/Tvpes of market failurehtm!l (son
doafe ziyarst olunub 16 dekabr 2016).
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Soboks daxilinds bazar ugursuzluglarinin bir-biri ilo qarsihigh slageli 4
formasi1 meydana ¢ixir: informasiya catigmazligl, rasionalliq qlisuru, osas
faktorun ugursuzlugu ve togviq gatismazligi. Iqtisadi effektivliyin artirilmasi
istigamatinds tonzimloma mahz bu masalalorin nizama salinmasi il hayata
kegirilir.

Informasiya  catismazhigr. Informasiya catismazhiginin  moalumat
baraborsizliyi®”, xeyir vo gazancin diizglin hesablanmamasi, molumat
yetorsizliyi vo s. formalar1 vardir. Kélgo bankgilig1 olduqca miirokkob bir
soboka oldugundan, bu miirokkeblik informasiya c¢atismazliginin osas
requlyatoru rolu oynayan agiglamani sarsida biler. Burada kolge
bankgiliginin  qarigiq xarakterinin tonzimlome hadafine ¢evirmo il
azaldilmasi hall yolu kimi distintilmtisdiir.®® Dodd-Frank Aktinin da
magsadlarindan biri kdlge bankgiligi sabakasinin torome amsaliyyatlarin da
daxil oldugu bir gismini standartlasdirmaqdir.®® Buna baxmayaraq, kolge
bankgilig1 sisteminds miioyyon miqarda informasiya ¢atismazligi problemi
garsistalinmaz olaraq qalacaqdir.®

Rasionallig catismazligr. Insanlar tarix boyu rasionalligi sarhadlor daxiline
salaraq 0z potensiallarin1 vo ictimai faydanin faizini asag1 salmislar. Daima
yeni — anlasilmasi insanlara ¢otin galon mathumlardan qagilmig vo sads,
dogma anlayislara meyil gostorilmisdir.®® Bu misal miiasir dévrds do bazar
istirak¢ilarinin  bazi iqtisadi addimlarinin mohz riyazi-iqtisadi analizlori
diizgiin anlamamasi sababindan yaranan problemlards 6ziinti dogruldur.¢

Osas faktor ugursuzlugu. Sorhg¢ilor bu tip c¢atismazhigr direktorlarla
(menecer) sirkat sahiblori arasinda yaranan monafe miinaqisalori ilo slagada
izah edirlor. Hiiquqgi tenzimlonmo hal-hazirda doévlstdaxili, yeni olkarin
ozlari tiglin xiisusi olaraq totbiq edilir. Lakin yiiksok ixtisasli menecerlarin
beynslxalq soviyyado faaliyyetini nozeors alaraq problemin beynolxalq
¢ar¢ivads nizamlanmasina da ciddi ehtiyac yaranmisdir.

Tasvigq catismazlhigr. Tocriibo gostorir ki, texnologiya vasitolori kolge
bankg¢iliginda miixtalif vo miiasir mahsullar istehsalina sananavi bankgiliqgda
oldugundan daha ¢ox yardim edir. Lakin bazan riskin ¢oxsaxali boliinmasi
naticasinda onlara nazarast ¢atinlasir vo stimul, demak olar ki, yox olur. Tosviq
yetarsizliyinden meydana ¢ixan noazarat ¢atismazhigi 2008-ci il bohraninin

7 Teraflorden birinin digerinden artiq malumata malik olmasi. (Ssasen, razilagmanm
predmeti hagqmda).

% Yuxarida istinad 50.

% Dodd-Frank Act, § 723.

6 Yyuxarida istinad 50, 633.

61 Yeno orada, 634.

62 Masalen, sermayea¢i miisyyen bir addimmimn riyazi modelini tam anlamadan faydal
olduguna inanir ve naticade yaranan kigik qiisurlardan ciddi kasir vo gerilomolor dogur.
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asas sobalorindon biri hesab olunur. Bu istigamoatds tonzimlonmso todbirlori
goriilsa do problemi tam hall etmak hals ki, miimkiin deyil.®

Qisaca, hiiquqgi tonzimlonmo sadaladigimiz qtisurlara nozaroti togkil edo
bilor, ancaq tamamilo aradan qaldirmasi real gértinmdir.

VI. Hiiquqi miibahisalarin Ko6lgs Bank¢iliginin

tonzimlonmoasinds rolu
A. Cin modeli

Glintimtizds kolge bankgilig1 miibahisslarinin an ¢ox rast galindiyi 6lka Cin
Xalq Respublikasidir. Bels ki, 2015-ci il statistikasina goro 6zal kreditlorlo®
bagl baxilan islor mahkemolars ¢ixarilan biitiin miilki islorin 20%-ni togkil
etmisdir.®® Cindo Kolgs bankgilig1 ifadesinin monasi kimin vo hanst manada
iglotmoasindon asihidir. Cin koélge bankciligimi dar monada oshate edon
konsepsiya 3 kateqoriyada basa distiltir: %

i) Ik kateqoriya kdlgo banklara an genis baxigi oks etdirir vo burada balans
hesabatina daxil olmayan vo bank faaliyyatini hayata kegiran biitlin bank
olmayan institutlar, eloco do kommersiya banklarina banzoyan 6zal kredit
firmalar1 nazards tutulur.

i) Tkinci kateqoriyaya kommersiya banklarinin biznes xarakterini ogurlayan
bank olmayan institut kimi baxis daxildir.

iii) Uglincii kateqoriyada iso qanunsuz kredit amaliyyatlar: istisna edilir vo
geyri-bank vo balansdankonar kreditlor kolgo bank¢ili§1 sistemino daxil
edilir.

Bir ¢ox igtisad¢t ve hiiqugsiinaslar 6zlinomaxsus kolgs bankgiligina gors Cini
daim nazordos saxlayirlar. Bos kredit miigavilosi tizro borclu 6z 6hdaliklorini
icra etmoadikda no bas verir? Belo hallarda mohkomao no etmolidir?

Cin xaricindaki miitaxassislor iiciin elo do boyiik shomiyyst dasimasa da,
Cindaki kolgo kredit amsliyyatlar: ilo bagh hiiqugi masalalor ciddi olglida
artmaqda davam edir vo 0ziino daha genis kapital calb edir. Bu sahani
tonzimloyon ganunvericilik isa ¢ox kasad vo garisigdir. Bunun moantiqi
naticasi kimi borclu, kreditor vo xiisuson do hakimlor garsisinda kaskin geyri-
miisyyanlik dumani meydana ¢ixir.

B. Qanunvericiliyin yeri

6 Yuxarda istinad 50, 637.

64 Cinda formal bankgiliq sistemindan kanar kredit eameliyyatlarini shats edan kolge kreditlor
avozina bir ¢ox hallarda 6zal kreditlar termini isladilir.

6 President of the Supreme People’s Court (SPC) Zhou Qiang/’s report to the National People’s
Congress, March (2015).

6 Qingmin Yan, Jianhua Li, Regulating China’s Shadow Banks, 27 (2016).
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Ozal kredit islorilo {izlogan hakimlar {igiin diger bir bas agrisi iso
ganunvericilikdir. Ayri-ayr1 tonzimlomos aktlarinin birtorafli olaraq maliyya
institutlarini tonzimlomasi sabsbindon ganunvericiliyin qurulmasinda asas
prinsip forgli manbalarin rehber tutulmasi olur.” Ozal sektorun xiisusen
gliclii oldugu sahalordo daha ciddi miibahisalor yarandigindan yerli hakimlor
miitomadi olaraq problemlarls {tizlssirlor. Yerli mohkomoalorin tslimatlar,
aktlar gobul etmasine baxmayaraq halo do timumddvlat vo ali mahkomsa
soviyyesinds tonzimloanmoayos ehtiyac duyulur. Fikrimizcs, bels hallarda an
optimal metod oyalost - yerli mohkomsalorin solahiyyatlatinin
genislondirilmasidir. Ciinki Cin kimi boytlik bir dévlatds biitiin sahalards va
dyalatlords eyni daracads qilivvads olan timummacburedici normalar totbiq
etmoklo hiiqugi tenzimlonmoadan daha ¢ox sarbostliye ehtiyac duyan
sahalorin inkisafina manecilik toradils bilor.

Borclu, kreditor arasi miibahisolorin osasini borclunun o6hdosliyi icra
etmomasi, daha dogrusu, borclunun timumiyyatlo yoxa ¢ixmasi hallar tutur.
Bels voziyyotlords mahkoma an optimal variant kimi ige xitam verir. Bu da
statistikalarda hoall edilmomis iglorin illik artiminin kritik ytiksslisine sobab
olur.

C. Arbitraj hiiquqi miibahisslerin halli yolu kimi

Kolgo bankgiliginin yiiksolisi maliyyo innovasiyasi vo onun dogurdugu
tonzimlayici arbitrajin rolunu artirdi. Arbitraj mahiyyaoti etibarilo mahkomoaya
alternativ bir mexanizmdir.®® Toraflor savvelcodan veo ya aralarinda miinagise
yaranarkon miibahisalori hall etmak {i¢iin tiglincii bir saxsi toyin etmak barada
raziliga golirlar.

Son illorin tocriibasi gostordi ki, tonzimlonmo hor bir halda arbitraj
tonzimlonmasi ilo vohdatds hoayata kegirilmolidir.® Maliyys innovasiyalar1
tizorindo nazarati onanavi mohkemos gaydasinda hayata kecirmok hom
somorasiz olacaq, hom do doévrlo ayaglasa bilmayocokdir. Bu gayda hom
Anglo-Sakson, hom do Roman-German moahksmsalarinin asas manbs kimi
istifads etdiklari ganunlarin yarimgqiq tobistindan xilas olmaga vo yeni hall
tocriibolori qazanmaga yardimgi ola bilar.

7  Shadow  Banking Cases Threaten to  Overwhelm  China's Courts
hitp://thediplomat.com/2015/06/shadow-banking-cases-threaten-to-overwhelm-chinas-
courts/.

6  Ceyhun Sofarov, Yerli Kommersiya Arbitraji: maohkoma sisteminin  samoaraliliyinin
tokmillasdirilmasinin bir novii kimi, 5 Baki Hiiquq Jurnal1 4, 4 (2014).

8 Yuxarda istinad 43, 746.
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Notico

Beynalxalq maliyye bohrani kimi ciddi bir problemin baghca
sobabkarlarindan olan kolgo bankgiligi sistemi iqtisadiyyatin inkisafina
verdiyi tohfoni bir ne¢o ayda mohv edo bilacok godor tohliikeli xaraktero
malikdir. Maqalads qgeyd etdiyim kimi azad bazar igtisadiyyatmnin xalis
modelini 6ziindo niimayis etdiron sistemin tonzimlonmasi mosalosi bank
tonzimlonmasi, hiiquqi tenzimlonma vo iqtisadi nazarstin predmeti kimi
goriinsa da, kolgo bankgilig: toktorafli tonzimlanmadan uzaq bir sistemdir.
Riski azaltmaq veo sistemin {imumiyyatls cilovlanmamis cahatlorini
nozaratdo saxlamaq tiglin 6ziindo ham iqtisadi, hoam do hiliquqi faktorlar:
comlasdiran universal tonzimlomoa sistemi vo bununla bagh miibahisalarin
mohkoms islorindoki sgorait nozore alinaraq hall edilmasi, xtisusen da
arbitrajin miibahisalorin hallindski rolunun artirilmas: kolge bankgiligin
“qorxulu” kimliyini ke¢misda qoya biloar.
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Elnur Karimov™
Azarbaycan amtas nisan1 hiiququnda
qarigdirilma ehtimali anlayisi

Amnnotasiya

Bu magalada, iimumilikda, sonaye miilkiyyatina daxil olan amtaa nisani hiiququnun
Azarbaycanda hiiqugi tonzimlonmoasindaki problemlar vo catismazliglar, omtaa
nisanlarimn  geydiyyatindan imtina va ya qeydo alinms omtaa nisanlarimn
geydiyyatimn [agvi diciin asas taskil edon garisdirilma ehtimali arasdirilmisdir.
Qanisdirilma  ehtimalimin  miiayyon olunmast iiciin axtarilan asas meyarlar
oyranilmis, Azarbaycan Respublikasinin qanunvericiliyi va mahkama gorarlarinda
amtaa nigamndan talob olunan xiisusiyyatlor model olaraq Tiirk omtaa nisan
hiiqguqu 1la miiqayisa edilorak, bosluglarin aradan galdirilmas: diciin toklif va
tovsiyalar verilmisdir.

Abstract

In this article, problems and lacunae in the legal requlation of trademark law as a
part of industrial property law, in general, and likelihood of confusion being a
ground for disapproval of registration and cancellation of registered trademark have
been studied. Main criteria seeked for determination of likelihood of confusion have
been analyzed, required specifications for trademarks within laws of Azerbaijan
Republic and case law have been compared with Turkish trademark law taken as a
model, and proposals and recommendations for filling in the lacunae in the relevant
laws have been given.

Miindaricat
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II. Azarbaycan smtos nisan1 hiiququnda garisdirilma ehtimali ......................... 200
INOICO e 207
Giris

tarixindon etibaron hiiququn hor sahasinds hayata kegirilon

ﬁ zarbaycan Respublikasinin miistaqil oldugu 18 oktyabr 1991-ci il

islahatlar sadoco hiiququn deyil, o ciimlodon iqtisadiyyatin vo
ticarotin do ¢agdas standart vo tolobloro, geopolitik doyisikliklora

* Marmara Universitesi, Hiiquq fakiiltesi, 2-ci kurs magistr talobasi.
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adaptasiyasini 6ziindo oks etdirirdi. Miistoqilliyin elan edilmasindon sonra,
Omtoo Niganlart vo cografi gdstoricilor hagqinda 12 Tyun 1998-ci il tarixli
Qanunun (bundan sonra “Omtes Nisani Qanunu”) gebul edilmasi ilo bu
sahadaki hiiquqgi islahatlar dovrii basa c¢atmis, omtos nisanlarinin
texnologiyanin inkisaf1 asrina uygun normalarinin formalasdirilmas: prosesi
baslamisdir.

Azorbaycan Respublikasinin hiiquq sisteminin uygunlasdirilmas: prosesi
ilo paralel, gqanunvericilik beynoslxalq xiisusi hiiquqda gedon unifikasiya
proseslorino do adaptasiya edilmoli idi. Bu baximdan, Azarbaycan
Respublikasi Madrid Protokollarina, Senaye Miilkiyyotinin Qorunmasi
haqgqinda 1883-cii il tarixli Paris Sazigins, Nisanlarin Qeydiyyatina dair Omtas
vo Xidmatlarin Tasnifati hagqinda Nitsa Sazisi, Umumdiinya Oqli Miilkiyyet
Taskilatinin Qurulus Sazisina vo sair beynalxalq miigavilslors {izv dovlatdir.

Magqalenin anlaminda Azarbaycan omtes nisami hiiququ sadaco
qanunvericiliyi deyil, mohkoma qorarlar1 vo doktrinadaki gortislori do ohata
edocok. Xiisusilo, garigdirilma ehtimalindan bohs edon ikinci hissoda
mohkoma gorarlarina mévzu olan vo mévzu olmasa da, mediada qarisdirilan
amtao nisanlarina istinad edilmakls, Azarbaycan amtos nisan1 hiiququna gora
iki amtas nisaninin garigsdirilmasi tig¢lin hanst kriteriyalarin mévecud oldugu
masoalasi isiglandirilacag.

I. Azarbaycan hiiququnda amtoss nisan1 anlayis1 vo

geydiyyati

A. Omtes nisam haqqinda Azarbaycan Respublikasinin

qanunvericiliyi

Tirk amtes nisani hiiququ ilo miiqayise etsok, Azarbaycanda “omtos
nisan1”, “faydali model” vo “sanaye niimunasi” kimi sanaye miilkiyyatinin
novlarini tonzimlayan ticarat hiiququ ve ya ticari qanunvericilik son illor
ortaya ¢ixan bir tendensiyadir. Tiirkiyads ganuni qilivvads olan Ttirk Ticarat
Qanunu kimi Azasrbaycanda ticarat hiiququnu tenzimlayacok vahid bir
ganun movcud olmayib, sanaye miilkiyyatine daxil olan ayri-ayr institutlar
forgli ganunvericiliklords tonzimlonir. Buna sabab isa toxminan 70 il Sovet
Ittifagina daxil olan Azarbaycanin ittifaqin digor dévlatlorinds oldugu kimi
hliquq sisteminin timumilikda xtisusi miilkiyyati vo sahibkarligi miilkiyyatin
digar novlari godar miihafizs altina almamasidir.
! Bununla bels, miistaqilliyin elanindan sonra, sonaye miuiilkiyyatini
tonzimlomo dairosine aid edon ganunvericiliklor toplusunun birlikdo bir
sonaye miilkiyyoti hiiquq institutu yaratdigini sdylays bilarik.

! Miibariz Yolgiyev, Azerbaycan hukukunda endiistriyel tasarim kavram ve korunmasi, 1 Qafqaz
Universitesi Dergisi — Tarih, Hukuk ve Siyasal Bilimler 199, 201 (2013).
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Sonaye miilkiyyotinin mihafizasi tig¢lin baslica sazislorden olan Paris
Sazisina Azarbaycan 14 Sentyabr 1995-ci il tarixinde qosulmusdur. Qanuni
qlivvoye mindiyi 12 lyun 1998-ci il tarixinden etibaron Azarbaycan
Respublikasinda amtos nisanlarinin miihafizasine dair yegano ©Omtoa Nigsani
Qanununun hazirlanmasi zaman: Paris ve Madrid Sazislari kimi beynalxalq
hiiqugi matnlarin rolu boylik olsa da, tesssiiflo bildirmak lazimdir ki, bu
motnlorin daxili hiiquga implementasiyas1 zamani, subyektiv faktorlar vo
torcimo xatalar1 totbiq dairesini bezi mogamlarda daraltmig vo ya
genislondirmisdir. Qanunun 2-ci maddasine osason, omtos nisanlart va
cografi gostoricilor haqqinda Azarbaycan Respublikasinin ganunvericiliyi
Azarbaycan Respublikasinin Konstitusiyasindan, bu Qanundan, Azarbaycan
Respublikasinin digar qanunvericilik aktlarindan veo tarofdar ¢ixdig:
dovlotlorarasi miiqavilolordon ibarotdir. Azarbaycan Respublikasinin
Konstitusiyasinin 148.2-ci maddasino goro, Azorbaycan Respublikasimnin
torofdar ¢ixdig1 beynolxalq miiqgavilalor Azarbaycan Respublikasinin
ganunvericilik ~ sisteminin ayrilmaz torkib hissesidir. Bu maddani
xatirlatmagimizda magsad odur ki, bir ¢ox hiiquqg sahasinin manbayi oldugu
kimi, Azarbaycan amtos nisant hiiququnun da baglica manbalari sirasinda
ratifikasiya edilmis beynalxalq miigavils vo sazislorin ds oldugu aydin olsun.

Olkedaxili ganunvericilikden bagqa, yuxarida haqqinda qisaca bohs
etdiyimiz vo milli ganunvericiliyin torkib hissasi olan beynalxalq sazislarin
siyahisini Umumdiinya 9qli Miilkiyyet Taskilatinin Stokolm Qurulus Sazisi
(1967), Paris, Madrid ve Nitsa Sazislari ilo bir daha xatirlamaq olar. Tiirkiys
Respublikasinin  2017-ci ildo qobul edilmis Yeni Sonaye Miilkiyyoti
Qanununun omtoo nisanlarina dair hissasinin hazirlanmasi zamani istifado
edilmis vo Tiirkiyenin torof oldugu “©Omtes Nisanlari ilo slagedar Uzv
Dovlatlorinin Hiiquglarinin Uygunlasdirilmasina dair Birinci Direktiv (89/104
AET)” vo “Birlik ©mtoa Nisant haqqinda Sura Nizamnamasi (40/94/AET)”-na
Azarbaycan Respublikas: taraf olmasa da, “de lege lata”ya diqqet edilarss, bu
sonadlarin do ganunvericiliye bu ve ya diger formada tasiri oldugu aydin
olur.

B. “Omtos nisan1” anlayisi: “mark” ve “trademark” torciims xatas1?

Imtos Nisani Qanununda gorunan hiiququ miinasibatlorin “omtas
nisan1” olaraq miisyyan olunmasi, ganunun gorudugu nisanlarin yalniz
omtoolorlo bagl olan, amtoo vo mallarin tizerinde gore bilocoyimiz isaralor
olacagini diistinmayo asas verir. Halbuki, Sonaye miilkiyyotinin qorunmasina
dair 1883-cti il tarixli Paris Sazisindo 1958-ci ilo godor omtoslorlo bagl
nisanlarin qorunmasi nazordo tutulsa da, 1958-ci ildo Lissabonda edilon
doyisiklikdon sonra?, sadace amtaslarls slagadar deyil, xidmat nisanlarinin da

2 Richard Schnopfhagen, Dietrich Heine, Vladan Katanic, Intellectual Property Law in
Austria, 133 (2011).
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hiiquqgi tonzimlonmonin obyekti oldugu gobul edilmisdir.?> Bununla bels,
Paris Sazisi bu nisanlarin geydiyyatini dovlstlerin tizarine Shdslik olaraq
goymamus, bu kimi hallarda xidmat nisanlarinin miihafizesinin hagsiz
rogabat hiiququ kimi diger hiiquq normalar1 ilo hoyata kegirilmasinin
labtidliytint vurgulamigdir.*

Beynolxalq xtisusi hiiqugda nisan olarag, hom mal, hom do xidmat
nisanlarinin qorunmast tendensiyasi Azorbaycan Respublikasinin amtoo
nisan1 ganunvericiliyinde do 6z oksini tapmigsdir. Belo ki, ©mtos Nisani
Qanununun asas anlayislardan bahs edan 1-ci maddasins gors, amtas nisani
— sahibkarin amtaalarini vo ya xidmoatlarini digor sahibkarin amtsslarindon vo
ya xidmatlorindan forqlondiren vo grafik tasvir edilon nisan vo ya nisanlarin
hor hansi bir uzlagmasidir (kombinasiyasidir). ©mtss Nigsan: Qanununun
adinda ve biitiin matninds amtos nisanlarinin qorunmasi nazards tutulsa da,
goriindiiytli kimi Omtas Nisan1 Qanunu daha genis qoruma tasbit edir vo mal
va xidmat nisanlarinit miihafizs edir.

Fikrimizcs, ortaya ¢ixan problem ilk névbads tarctimadon gaynaglanir vo
nisanlarin beynslxalq senadlarin matnlarinds eyni zamanda bazen “nisan”
anlaminda islonan “mark”, bozon do “omtoo nisan1” (ticarot nisani) monasina
golon “trademark” kimi istifade olunmasi bu sonadlerin milli hiiquqga
implementasiyas: zaman ¢otinliklora sobab olur. Bu iso beynolxalq saziglora
torof dovletlorin orijinal matnlori horfi torciims ilo milli hiiquqa
implementasiyasindan irali golir. Niimuna olaraq qeyd edo bilorik ki, Paris
Sazisinin orijinal matninde hom amtes, hom ds xidmat nisanlarinin
gorunmasini nazards tutaraq “nisan” (mark) anlayisindan istifads olunsa da,
1994-cii il tarixli ©qli miilkiyyst hiiquglarinin ticaroatlo slagodar aspektlori
hagqinda Sazigin (bundan sonra TRIPs Sazisi) moatninde “omtos nisani”
(trademark) ilo ham amtas, hom do xidmat nisanlar1 Sazisin tatbiq dairasina
daxil edilir. Lakin, maraqgldir ki, Azorbaycan Respublikasi ne Umumdiinya
Ticarat Tagkilatinin (UTT) Qurulus Sazisina, na do Sazisin 1 (c) bandine goro,
dlavesi olan TRIPs Sazisino torof dovletdir. Bu zaman, Omtos Nisanm
Qanununun motninds nays goéro “omtos nisaru” ifadosindon istifads
olundugu mosolosi sual olaraq qalir. Digor noqteyi nozordon “omtos nisan”
ifadasi nisanlara ticari xarakter yiikloyir. Bu sahades yazilmis hiiquq
adobiyyatlarinda moahz buna goro, omtoo nisanlarinin igtisadi xiisusiyyotlori
vo funksiyalarini qabardan, amtos nisanlarini iqtisadi yondon xarakterizo
edon yanasmalara da rast golirik.?

¢ Paris Sazisinin 6-c1 miikerrar maddesinin 5-ci bandine gors, “birlik 6lkelari fxidmat
niganlarinin gorunmasini ¢hdsliyins gotiiriir. Qorunma tigiin bu nisanlarm geydiyyati lazim
deyildir”.

4 Joanna Schmidt-Szalewski, The International Protection of Trademarks after the TRIPs
Agreement, 9 Duke J. Comp. & Int'l L. 189, 199 (1998-1999).

5 William M. Landes, Richard A. Posner, Trademark Law: An Economic Perspective, 30 The
Journal of Law and Economics 265, 309 (1987).
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Bununla belo, omtoo vo xidmot nisanlar: istifado sferasmna goro forqgli
olsalar da, har iki név nigan1 miihafize edan hiiquq normalarindaki eynilik
sobabils, xiisusils, ABS praktikasinda amtas nisani tizrs ixtisaslasmigs vokillor
nisan deyarkoan, hom amtos, hom ds xidmat nisanlarina istinad edirlar.®

Azarbaycan amtas nisani hiiququ doktrinasinda bu tonzimlonms ils bagh
bir yanagsmada, ©Omtas Nisan1 Qanununun “smtos nisan1” ifadssi ilo biitiin
nov nisanlar1 nozards tutmasinda hoar hansi problemin ortaya ¢ixmayacags,
xidmatin do oslinde omtoonin xtiisusi kateqoriyasi oldugu bildirilmisdir.”
Yeno ds, terminin ifads etdiyi birbasa menada har hansi anlasilmazligin
ortaya ¢ixmamast Uglin, Omtos Nisani Qanununun moatninds, oksar
beynalxalq konvensiyalarda istifade olundugu kimi, “omtos nisan1” termini
“nisan” ilo doayisdirilmasini vo bu terminls xidmat nigsanlarini da Omtas
Nisan1 Qanununun totbiq dairesi daxilindo birbasa gostorilmosini uygun
gortiriik.

Buna baxmayaraq, magalomizin bundan sonraki gisminds, hoam amtas,
hom do xidmat nisanlar1 {i¢iin ganunvericilikds bugiinkii tonzimlonmani
diggetoe alaraqg, “omtos nisan1” ifadssi istifads edilacak.

C. 9mtes nisanina sahiblik hiiququ qorunan sexsler -

“tagabbiis”, “sahibkar” yoxsa “hiiquqi saxs”?

Tirk Yeni Senaye Miilkiyyoti Qanununun amtss nisaninin anlayisinin
verildiyi banzor middosast ilo miigayise edilorss, Azarbaycan
Respublikasinin ©mtos Nisani Qanununda Tiirk hiiququndakindan farqli
olaraq, “tosobbiis” deyil, “sahibkar” ifadasindon istifade olunmasi da diqqat
¢okir. Bels ki, Tiirkiya Respublikasinin Yeni Sonaye Miilkiyyoti Qanununun
4-cti maddasinin ilk bandine gors, amtos nisan1 bir tosabbiisiin mal va ya
xidmatlarini bagga bir tosabbiisiin mal vo ya xidmatlarindon ayird etmosi
sortils, soxs adlar1 daxil olmagla, xiisusile sozlor, sokillar, harf, ragemlar va
soslor, mallarin formasi vo qgablasdirilmasi kimi sokillo gostarila bilon ve ya
banzar formada ifade edilo bilon, gap vasitosilo yayimlana vo ¢oxaldila bilon
biitiin nov isaralordon ibaratdir.® “Hiiquqi soxs” terminin istifadasini uygun
goran doktrinal yanasmalardan forqli olaraq®, hom Tiirk, hom do Azarbaycan
hiiququnda amtss nisan1 sahibliyi qorunan soxslarin fiziki ve hliquqi soxslor
ola bilmosino goro, “tosobbiis” vo “sahibkar” ifadslorinin dogru istifads
olundugunu hesab edirik. Azarbaycan Respublikasinin 15 Dekabr 1992-ci il

¢ Paul W. Fulbright, What is the Difference Between a Trade Mark, a Service Mark and a Trade
Name?, (2003),
(http://www lawofficeofpaulwiulbright. com/admin lawofficeofpaulwiulbright lawoffice.co
m/Ch/ Trademarks/Trademarks22 himl/, (son giris tarixi - 20 Noyabr 2016).

7 Sabir Allahverdiyev, 9qli miilkiyyet hiliququ: dars vesaiti, 487 (2006).

& Cornish, W.R,, Intellectual Property: Patents, Copyright, Trademarks and Allied Rights, 2nd
edition Sweet & Maxwell, 440 (1993).

% Sabih Arkan, Marka Hukuku, 36 (1997).
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tarixli Sahibkarliq faaliyyotli hagqinda Qanununun 3-cii maddoesino gors,
sahibkarligin subyektlori fordi sahibkarlar vo hiiquqi soxslor ola bilor. Omtas
nisan1 hliququnda qorunan “sahibkarliq” termini iss, Azarbaycan
Respublikas1 Miilki Macollasinin 13-cli maddasinds, “soxsin miistaqil suratda
hoyata kegirdiyi, asas magsadi amlak istifadesindon, amtos satisindan, islor
goriilmasindan vo ya xidmatlor gostorilmasindon manfaat (fordi sahibkarlar
torafindon golir) gotiirtilmasi olan faaliyyatdir” kimi izah edilmisdir. Bagqa
sozlo, istifade olunan “sahibkar” anlayisi hom istehsal olunan mallar va
gostorilon xidmotlordon ibarat olan miistaqil faaliyyati hoyata kegiron goxsi
ifada edir vo amtos vo xidmat nisanlarinin heg biri baximindan anlasilmazliga
sobab olmur.

Xitisusilo, tlirk hiiquq doktrinasinda, hom “sahibkar”, ham ds “tosabbiis”
terminlarins totbiq edils bilacok yanasmalar moévcuddur. Bu ifads formasini
dogru hesab edon miislliflordon, Tekinalp “tosebbiis” sdziiniin ayird etma
gabiliyyatinin olduguna gors,! Yasaman vo Kaya iss, bu ifads ilo amtas
nisaninin kommersiya hiiqugi soxslor xaricinds darnak, voqf kimi
tosobbiislor'!, habels hiiquqi soxslordon basqa, fordi sahibkarliq formasinda
foaliyyot gostoron tosobbiislor vo fiziki goxslor terafindon'? istifadesinin
mimkiin olmasi ils asaslandirmiglar.

D. Azasrbaycanda smtes nisanlarinin geydiyyata alinmasi

Omtoo Nigsani Qanununa nozor yetirsok, amtos nisanmin gorunmasi
miiddati geydiyyatin tamamlandig1 tarixden deyil, geydiyyat {iglin
miiraciotin edildiyi tarixdon, 10 il miiddatindo hesablanir. Lakin Azarbaycan
amtoo nisani qanunvericiliyinds bu tonzimlonmao ilo bagh baslica askiklik,
ganunvericilikdo amtes nigan1 miiraciatlorinin elan olunmasi va bu {tisulla
tiglincii soxslorin fikir vo etirazlarina togdim edilmasi prosedurunun mévecud
olmamasidir. Qanunverici miiracisatlorin miivafiq icra hakimiyysti organi
olan Patent Idarssine toqdim edildiyi zaman, miiraciatlorin Patent idarosi
torofindon ekspertiza noticolorine gors tokbasina doyorlondirilmasi vo qorar
verilmasini tonzimlamakls tiglincii soxslorin miiraciatlor barssinds fikir va ya
etirazlar irali slirmasinin garsisini almisdir. ©mtoes nisanlarna dair hiiquq
doktrinasinda Azarbaycan omtoo nisani hiliququnda omtoo nisani
miiraciatlorinin dayerlondirilmasinin yoxlama sistemins gors idare edildiyi,
mohdud vo tam yoxlama kimi iki névdon ibarot olan yoxlama sistemindo
Azarbaycanda qanunvericiliyin tam yoxlama sistemina iistiinliik verdiyinin
aydin oldugundan bohs edilir®®. Qeyd edsk ki, bu sistem amtos nisaninin
yeniliyi (ilkinliyini) veo Ozilinomaxsuslugu da daxil olmagla, biitiin
xiisusiyyotlorin geydiyyat: ti¢lin miiraciot edilmis omtes nigsaninda

10 Unal Tekinalp, Fikri Miilkiyet Hukuku. 4. Nagr, 350 (2005).

1 Hamdi Yasaman, Marka Hukuku 556 sayli KHK $Serhi. C I, 60 (2004).
12 Yuxarida istinad 9, 17.

13 Yuxanda istinad 7, 490.
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axtarilmasi tizorinds qurulub. Bagqa s6zls, {igiincii soxslor geydiyyati tiglin
miiraciat edilmis smtoa nisanlarinin bazardaki eamtos nisanlarla qarisdirilma
ehtimali oldugunu Patent Idaresine bildiro bilmadiyi {iclin, Patent idarosi
Umumi xtisusiyyotlor tizorindon tam yoxlamani hoyata kegirir. Bu
yoxlamanin olduqca miirakkeb prosesdon ibarat oldugunu nazars alsaqg, bu
sahodo mtiasir texnologiya vo sistemlorin tatbiginin zaruriliyindon danigmagq
olar. Xiisusilo, yoxlamanin bu néviindon istifado edon patent ofislorinin
amtos nisanlarinin tasvirine gore miigayise aparib, oxsarliq olan omtos
nisanlarini ortaya ¢ixaracaq CORE sistemi kimi texnoloji nailiyyatlordon
istifado etmasi qagilmaz olur.™

Yoxlama naticasinds Patent Idarasinin gerarindan Apellyasiya Surasina
miiraciat miimkiin olsa da, qanunvericiliys asason, bu suraya miiracistin
subyekti iddia¢t olan amtes nisant geydiyyat: ligiin miiraciat etmis saxsdir.
Tam yoxlama sisteminin sebob oldugu noticalorden biri kimi gorardan
Apellyasiya Surasina miiraciot edos bilmoyan tigtincti soxslor bu moarhalado do
amtas nisanlarinin geydiyyatina mane ola bilmirlar. Qarisdirilma ehtimali
olan amtas nisanlarinin geydiyyatina mane ola bilmayon soxslorin istifads
edo bilocayi hiiqugi vasito Patent Idarssinin vo ya Apellyasiya Surasinin
yekun xarakterli gorarindan mohkomoads iddia qaldiraraq hiiquglarmin
gorunmasini tolob etmokdir. Burada aidiyyat: mohkomalar rolunda inzibati-
igtisadi moahkemalar ¢ixis edir. Buna soboab Patent Idarssinin gorarlarinin
inzibati xarakterli olmasindan slavo, alagoli hiiquq miinasibatlarinin iqtisadi,
ticari tobiatidir.

Fikrimizca, qorar verilmadon 6nco biilletendos elan edilmoayon bir amtoo
nisan1 har bir halda comiyyetin maraqli goxslor dairasinden uzaq qalir,
belalikls, idaradaxili etiraz mexanizmlarinin tig¢lincli saxslora taninmamasi
amtas nisaninin qorunma miiddestinin iddia senadinin verildiyi tarixden
basladigini tonzimloyon 9mtes Nisani Qanununun 21-ci maddasinin da
goruma c¢evrosini daraldan amildir. Cilinki holo geydiyyata alinmamus,
iddiagisina geydiyyat sohadotnamasi verilmemis omtos nisanini iddia
sonadinin verildiyi tarixdon qorumagi segon ganunvericinin mogsodi omtos
nisan1 miiraciatinin edildiyi tarixden geydiyyat tarixine goder onu iigiincii
soxslorin ganunsuz harakatlorindeon qorumaqdir. ©mtss nisani hiiququ
miistosna hiiquq olub hami vo har kass qgarst irali siiriile bilor. Miiraciat
anindan belo bir haqqin iddiagiya taninmas: ise maddenin beynslxalq
saziglorin matnlarindon eynilo gotiiriilmasindon irali golir. Beynoalxalq
saziglorin matnlarinds, o climladan Tiirkiys amtss nisant qanunvericiliyinda
tam deyil, mohdud yoxlama sisteminin totbiq olunmasi belo bir

14 J.K. Wu, C.P. Lam, B.M. Mehtre, Y.]. Gao, A. Desai Narasimhalu, Content-Based Retrieval
for Trademark Registration, 3 Multimedia Tools and Applications Kluwer Academic
Publishers 245, 247 (1996).
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tonzimlomonin effektivliyini tomin edir. Azsrbaycan omtes nisani
ganunvericiliyindas is9, liglincii soxslor geydiyyat tiglin iddia sanadi verilmis
amtas nigsanlar: haqqinda malumath olmadiqglar: tiglin, qorunacaq monafe da
dar ¢or¢ivads movecud olacaqdir. Har bir halda geydiyyat {i¢iin miiraciat
edilmis amtas nisani ilo banzar bir nigsan artiq istifade edilmoays baslayarsa,
istifadonin amtas nigsan1 haqqina tocaviiz tagkil etdiyi biitiin hallarda bu
maddo totbiq olunacag; ancaq bizim qonastimiz oamtoo nisani haqqmna
tocaviiziin bels bir formasinin artiq bazarda mévcud olan amtos nigsanlarina
dair haqlara tocaviizden daha az qarsilacagimiz hal oldugu yontindadir.

II. Azarbaycan amtoas nisan1 hiiququnda qarisdirilma
ehtimal:

A. 9mtas nisaninin geyds alinmasindan imtinanin miitlaq ve

digor asaslari

Imtinanin miitlaq osaslar1 elo asaslardir ki, qeydiyyati iiclin miiraciat
edilmis amtoa nisan: har hansi tiglincli goxsin etirazina ehtiyac galmadan
Patent Idarasi terafindon tokbasina yoxlanilaraq qeydiyyatdan imtina iigiin
bu asaslar agkar edildiyi zaman imtina edilir. ©mtas Nisan: Qanununun 5-ci
maddesinds sadalanan geydiyyatdan imtina {iglin miitloq osaslar Patent
Idarosi torofindon tokbagina yoxlanilan ssaslar olub maddenin sonuncu
bandindaki band istisna togkil edir.

Omtoo Nisanu Qanununda amtoo nisaninin geydiyyatindan imtina tiglin
miitlaq osaslardan basqa diger ssaslar 6-c1 maddads sadalanmusdir. Sozii
gedon madds kifayst godor forqli bir qoruma dairasi miisyyon edoarak,
beynolxalq sazislordos istifado olunan “nisbi osaslar” yerino “digor osaslar”
ifadasindan istifads etmisdir. Digor asaslarin beynalxalq sazislards sadalanan
nisbi ssaslarla miiqayisade saciyyoavi cohati bu asaslarin da Patent Idaresi
torofinden {tiglincii soxslorin etiraz vo ya sikayotlorino miivafiq olaraq deyil,
tokbasina yoxlamasidir. Belo olan halda, digor asaslar da praktiki baximdan
bir miitloq eosas xiisusiyyoti dasiyir; ancaq onlardan forqli olaraq, digoer
asaslarin totbigi ilo bir amtos nisaninin geydiyyatina maneo térodo bilmasi
tiglin amtas nisaninin geydiyyat: liglin miiracisatden avveal yaranmig vo homin
amtas nisani {lizarinda {iglincli bir soxsa moxsus haqq movcud olmalidir.
Basqa sozls, miitlaq asaslar amtes nisaninin 6ziinamaxsus qurulusundan irali
golon osaslar oldugu halda, digor ssaslar amtos nigani tizarinds 6ncadan
movcud olan bir haqdan gaynaqlanir. Belslikls, ©mtos Nisani Qanunu
geydiyyata qodoarki miiddst {iglin tiglincli soxslori etiraz vo ya sikayot
prosedurlarindan uzaq tutdugu kimi, haqli olaraq, “nisbi asaslar” yox, “digor
osaslar” ifadesindon istifado etmisdir. Bununla bels, biz ticari vo iqtisadi
foaliyyotin goruna bilmasi tigilin tiglincii soxslarin do bu vo ya digor sokildo
amtos nisanlarinin geydiyyata alinmasi tiglin ilkin veo asas yoxlama
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morhoalalorinde  istirakinin  tomin olunmasinin, biilletenlarin  sadaca
geydiyyati tasdiq edilmis eamtos niganlar {i¢iin deyil, hom da geydiyyat ticiin
miraciat olunmus amtas nisanlar {i¢lin hazirlanib nasr edilmasinin bir metod
kimi tatbiginin tarafdariyiq.

B. Qarisdirilma ehtimalinin miitlaq ve diger imtina asaslar1 arasin-

da yeri

Qarisdirilma ehtimali bir smtos nisani ils eyni vo ya ayird edils bilmayacak
godar banzer amtas nisanlarinin eyni vo ya banzar mal vo ya xidmatlords
istifadesi zamani ortaya ¢ixir. 9gor qarigdirilan oamtos nisanlarindan biri
Ozilina xas xilisusiyyotlordan birino, digor amtas nisanlardan ayird ediciliys
sahib deyilso, yaxud ayird edicilik zoaif soviyyodoadirsa, demoali qarisdirilma
ehtimali mévcuddur. ©Omtos nisani {igiin baglica cohat onun ayird ediciliyi
olmalidir, hatta mahkomoalor amtes nisanlarinin taninmigligini yoxlayarken
bu taninmighigin onun ayird ediciliyi ilo ne deracads slagali oldugunu da
nazars alirlar.’® Azarbaycan amtos nisani hiiquq doktrinasinda bu masslays
miinasibat amtos nisaninin orijinalliginin olmamasi ils alagslondirilmis va
orijinalliq ifadesinin ©mtoo Nisaru Qanununda istifado olunmamasina
baxmayaraq, ©mtos Nisani Qanunu {igiin bir amtes nisaninda axtarilan
baslica xtisusiyyoat oldugu yoniindadir. Orijinalliq mal ve ya xidmotlori
fordilagdirmak gabiliyyatidir.'®

Tirk Yeni Senaye Miilkiyyati Qanununun miitlaq imtina asaslarini
tonzimloyon 5-ci maddasinin eyni vo ya eyni noév mal vo ya xidmatlarls
alagadar olaraq geydiyyata alinmis va ya daha avvealcadan geydiyyat tiglin
miiraciot edilis omtos nisani ilo eyni vo ya ayird edilo bilmayacok gador
bonzar amtos nisanlarin geydiyyata alina bilmayocayindon bahs edon 5/¢
bondi Azorbaycan Omtos Nisani Qanunundaki miitloq imtina osaslar:
arasinda tonzimlonmomis, garigdirilma ehtimalinin bu néviina diger imtina
asaslar1 arasinda, 6-c1 maddonin “a” bandinds yer verilmisdir. Bu ehtimalin
yoxlanilmasi da aydin oldugu iizrs, Patent Idarasins aiddir.

Yuxarida aragdirdigimiz maddaslarden ve miigayisali hiiquqdan da aydin
oldugu godar Azarbaycan amtos nisan1 hiiququnda {iglincii soxslor onlarin
omtoo nisanlar: ilo eyni vo ya ayird edilo bilmoayocok godor bonzor omtos
nisanlarinin eyni vo ya banzor mal vo ya xidmatlords, yoni roqib oldugu
sahalords geydiyyatinin istonildiyi hallarda, bu iddialar biilletends elan
olunmadig: tiglin xobardar ola vo geydiyyata angal ola bilmazlar. Xiisusila
geyd etmoyi lazim bilirik ki, bu etirazlarin geydiyyat tiglin miiraciot
moarhalasinds hiiququ pozulma tohliikasi gargisinda galan emtss nisaninin

15 Mathias Strasser, The Rational Basis of Trademark Protection Revisited: Putting the Dilution
Doctrine into Context, Fordham Intell. Prop. Media & Ent. L.J, 408-409, (2006).
16 Yyuxarida istinad 7, 480.
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gerg¢ok sahibi belo miiraciotdon har hansi bir yolla xobordar olsa bels, sadoca
inzibati icraat qaydasinda miiracisti yox, ham ds miiracistin yekunu olaraq
verilon gorar1 miibahisalondirs bilor. Bels etiraz va sikayotlor ya mahkomsa
gaydasinda, ya da inzibati icraatin imumi qaydalari ¢orgivesinds Apellyasiya
Surasina miraciotlo hoyata kegirilmolidir. Belos bir tonzimlomo gaydasi iso,
sOzsliz, omtoa nisan1 haqqina tocaviiz edon vo qanisdirilma ehtimali yaradan
eyni va ya ayid edils bilmayacok godar banzer amtos nisanlarmnin asanliqla
geydiyyata alinmasina yol agir. Eyni hallar etiraz vo ya sikayat prosedurunu
izloyon amtos nisaninin gerg¢ok sahibi torafindan inzibati prosessual hiiququn
gaydalarina miivafiq gokilde miivaqqeti miidafio todbiri istonilmadiyi
hallarda hamg¢inin hagsiz rogabet yarada bilar.

Tirk Yeni Senaye Miilkiyyoti Qanununun nisbi imtina osaslarini
tonzimloyan 6-c1 maddasinin 1-ci maddasinds, habelo 7-ci maddasinin 2/a
bandinds haqqinda bahs edilon “xalq tersfinden slagelondirilma ehtimali”
ifadasi (basqa amtoas nisanlari ilo qarisdirilmasa da, onlar arasinda bir sirkat
vo ya xidmat saviyyesinde slagonin mdvcud olmas: zsnnins gapilma)
Azarbaycan ©mtos Nisant Qanununda istifade olunmamisdir. Buna
baxmayaraq, fikrimizcs, geydiyyat tiglin iddialarin yoxlamilmasi vo ya
geydiyyatdan sonra {iglincii soxslorin etirazlarinin Patent idarssi ve ya
mohkomoads noazarden kegirilmosi zaman: omtos nisaninin qarigdirilma
ehtimali vo dolay1 olaraq, hagsiz rogabet yaradib yaratmadigimi miiayyon
edarkan xalq tersfindan garisdirilma ehtimali ©mtos Nisan1 Qanununun 25-
ci maddssine osasen, miitlaq diggete alinmali ve belo ehtimal varsa,
geydiyyat angollonmoli, bu miimkiin deyilss, geyds alinmis amtss nisaninin
geydiyyat1 miivafiq selahiyyatli orqanin vo yaxud mohkamanin gorar ils
etibarsiz hesab olunmalidir.

C.Qarisdirilma ehtimalinin yoxlanilmasinin tocriibi aspektlari

Omtoo Nisan1 Qanununda garisdirilma ehtimalindan geydiyyatdan imtina
asaslar1 arasinda dolay: olaraq bahs edilsa ds, bu Qanunun 25-ci maddasinda
qarisdirilma ehtimali ifadesindon istifade olunmusdur. Maddanin 2-ci
bandins asasan, Qeydiyyata alinmig omtos nisaninin sahibi razilig1 olmadan
ona moxsus omtod nisaninin ohato etdiyi amtoo vo ya xidmotlorlo eyni,
yaxud onlara oxsar omtos vo ya xidmotlor Uiglin eyni voya
oxsar omtoo nisanindan (isaradon) liglincii soxsin ticarotdo istifado etmasinin
qarsisini almaqda miistosna hiiquga malikdir (ogor
bels istifads naticesinde omtaa voya xidmetlorin gansdiriima  ehtimali
yaranirsa). Qarigdirilma ehtimalinin tobiati etibarilo ortaya ¢xdiginin
prezumpsiya edildiyi an — geydiyyata alinmis amtos nisani ilo eyni amtos
nisaninin eyni mal vo ya xidmatlords istifado olunmasi hali ©mteo Nisani
Qanununda agiq sokildo tesbit edilmisdir. Yoni TRIPs Sazisinin 16-c1
maddesindoki - eyni mal vo ya xidmatlor {i¢in eyni isaronin istifads
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olunmasinin garigdirilma ehtimalinin yaratdig1 prezumpsiyasina oldugu
kimi ©mtoo Nisanu Qanununun 25. maddasinde yer verilmisdir.

Bununla bels, ©mtos Nisan1 Qanununda garigdirilma ehtimalinin
yoxlanilmasi zamani kimlar torsfinden amtss nisanlarinin garisdirilmasina
digget edilmali oldugu, biitiin xalqin, yoxsa comiyyotin maraqli soxslor
dairasinin fikrinin asas gotiirtilocoyi mosalasi tosbit edilmomisdir. Bels
oldugu halda, geydiyyatdan kegmis amtos nisaninin sahibinas taqdim olunan
goruma dairasinin uc noqtalorini miisyyonlogdirmok iiglin praktikaya,
xtisusilo mahkoms gararlarina nazar yetirmak talob olunur.

Birinci instansiya meahkamsa gorarlarinin birinin moévzusu olmus bir
miibahisads, iddiagt gisminds ¢ixis edon sement bazarinda taninan veo
geydiyyatdan ke¢mis “AZBENTONIT” amtao nisaninin sahibi “Garant Iingaat
Sonaye” Ltd cavabdeh “Lagin-1” miiossisasi tarafinden istehsal olunan va
yenico geydiyyatdan ke¢mis “AZBETON” amtas nisanh sementlorin Omtoas
Nisan1 Qanununun 25-ci maddasina uygun olaraq, satiginin angoallonmasini
vo omtos nisaninin etibarsiz elan edilmoasini mohkomadon istomisdir.
Cavabdeh sirkatin sement kisolorinin tizorindoki tasvirlorin oxsar olmadiginm
vo “AZBETON” amtoo nisaninin Patent Idaresi terafinden geydiyyatdan
kegmis amtaa nisani oldugunu bildirmasine baxmayaraqg, Azad Istehlakgilar
Birliyinin masaloys miinasibatine uygun sokilds yekun gorar veron 1 saylt
Baki inzibati-iqtisad Mohkomosi “AZBETON” omtos niganli sement
kisolorinin iizorindoki yazi tipinin ve rongin “AZBENTONIT” amtoo
nisanindaki ilo eyni oldugunu vo bu oxsarliq ucbatindan istehlakg¢ilarin amtoo
nisanlarini qarisdiracaqlart naticasine golmisdir. Qarisdirilma ehtimalinin
yoxlanilmasi Azad Istehlakgilar Birliyinin sement kisalorinin miistorilori vo
istehlakgilar1 arasinda hoyata kegirdiyi sorgu ilo hoyata kegirilmis vo
istehlakg¢ilarin oksoriyyati bu garigdirilmanin sement kisalorinin rongi vo
dizaynindan gaynaqlandigini bildiriblor. Bundan slave, iddiagt torof
“AZBETON” amtas nisaninin 18.03.2016 tarixli geydiyyat sohadatnamasinda
sadoco 19-cu mal vo xidmot sinfindo sement mallar1 {igiin geydiyyatin
tanindigini bildirarsk, amtas niganinin na ronginin, na do qorunan tnstirlarin
ayrica miioyyon olundugunu, buna goro ds bu omtss nisaninin
“AZBENTONIT” amtos nisaninin ronglarinds dizayni ve paketlonmasinin, o
ctimlodan istifadosinin emtos nisanuna tocaviiz toskil etdiyi, dolay1 olaraq
hagsiz raqaboat do yaratdigini irsli siirmiisdiir. 1 sayli Baki Inzibati-Iqtisad
Mshkomasinin yekun qorart da bu istigamatds olub cavabdeh torafin
“AZBETON” amtoa nisanli sement kisalarinin har hansi bazarda satisin
gadagan etmis vo dizaynmin doyisdirilmasi {i¢lin xobardarliq etmisdir.
Fikrimizcs, amtos nisanlar1 arasinda vizual garigdirilma sadace dizayn veo
ronglords deyil, eyni zamanda amtas nisaninin adinda ve bu adin yazi
tipindan gaynaqlanan bir garisdirilma oldugu tiglin vo daha ovvalki tarixdo
geydiyyatdan kecmis “AZBENTONIT” amtos nisani bazarda miiayyen bir
taninmigliq soviyyoesino catdigina goro qarisdirilma ehtimali daha ytiksok
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hadda ¢atdig: tiglin, habels sement istehlakgist olan miistori gqrupunun sement
alanda diqget yetirdiklorinin amtes nisaninin keyfiyyotinin onun adi ils
alagolondirdiklori tiglin amtas nisanlarina eyni moasafode olduglarini nazaras
alsag, mohkomonin gorar1 diizgiin olmusdur. ©mtos nisaninin geydiyyat
sohadatnamasindoki moalumatlar, rong vo amtes nisaninin adindaki slava
elementlarin qoruma ¢ar¢ivasine alinmamasi da cavabdehin amtss nisaninin
zoif omtoo nisani oldugunu vo asanhqla haqgsiz rogabat yarada bilocayini
gostorir. Qeydiyyat sohadatnamasinds sadaca adi qorunan bir amtas nisani
istonilon dizayni se¢orok amtas nisanundan istifade eds bilmoz; ancaq albatto
ki, amtas nisaninin adi vo rongli dizayni ils birlikde geydiyyata alinaraq
gorundugu hallar istisna togkil edir.

“AZBENTONIT” amtos nisar ilo slagodar mahkoma miibahisslorine dair
ortaya ¢ixan baslica problem bu miibahisads hor iki amtes nisaninin
geydiyyata alinmis amtos nigsan1 olmasidir. Ciinki geydiyyata alinmis bir
amtas nisaninin qarisdirilma ehtimali yaratmasi, basqa bir omtos nisani
hagqina tocaviiz etmasi qgobul edilo bilmoz. Xiisusilo do, yuxarida geyd
etdiyimiz kimi, dglincli soxslor geydiyyat prosedurlarindan konarda
qaldiglar {igiin, Patent Idaresinin nozerindon gagan vo geydiyyata alinan
amtas nisanlarinin etibarsiz elan edilmasinds ciddi problemlar ortaya ¢ixa
bilar. Tiirk amtes nisaninda Ali Mahkema gorarlar: ils artiq bir presedent
formalasdirmig goriise gora, qanuni geydiyyata alinmis amtos nisan: basga
amtas nisani haqqina tacaviiz etmoaz, buna gors etibarsiz elan oluna bilmaz.'”
Ona goro ds, geydiyyatli amtos nisanimi miibahisalondirs bilmak tiglin onun
geydiyyatina zidd gakilds istifads olundugunu stibut etmok gorakdir.

Sement sonayesindo mohkomo miibahisosine moévzu olmasa da,
comiyyetls, xiisusilo mediada Azad Istehlakgilar Birliyi torafinden
miibahisalondirilon omtes nisanlart movcuddur. Sement sonayesinda
Azorbaycanda artiq miioyyon bir tarunmishq soviyyesino ¢atmis
“GARADAGH” omtes nisani ilo garnisdirilma ehtimali yaradan
“ARADAGH” vo “GARLIDAGH” omtoo nisanli sement kisolori bazara
yayilmis vo bu sui-istifade mediada tonqgid edilmisdir. Qarisdirilma ehtimali
olan vo hagsiz yarar yaradacaq oxsar amtos nisanlarina sement bazarinin
digor mashur amtos nisan1 “MOTANOT A”-ya banzor olan “MOHAROTLI
AB” vo “MOTANSTLI AB” niimunalori verilo bilor. Azad Istehlakgilar
Birliyinin harokete kecmasi ilo bazardan gixarilan “MOHARSTLI AB” amtoo
nisanindaki osas tinstirli ifado edon soziin monasi aydin oldugu kimi,
“MOTANOT A” omtos nisanindakindan farglidir. Bununla bels, amtoo
nisanlar1 arasinda vizual v fonetik saslonma banzarliyi vo sement kisalorinin
tizorindoki dizayn, ronglor, yazi tipi, formasi omtos nisanlar1 arasinda
qarisdirilma ehtimali oldugunu gostoron faktorlardir. Bundan alavo,

7 Yargitay 11. Hukuk Dairesi, E.1990/2999, K.1991/4754, T.23.09.1991, Kazanci igtihat Bilgi
Bankasi.
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fikrimizco, amtoa nisanlarinin eyni ndévden olan mallar {igiin istifads
olunmasi da vizual vo saslonmadoki oxsarligla birlikde garigdirilma yaradan
amillordondir. Yuxaridak: niimunslardaki sement kisolorinin alicilar1 daha
gox aldigt mohsulun keyfiyyotino diqgqot yetiron wustalar vo ingaat
miithondislori olmalarina baxmayaraq, onlar bu iki mahsul arasinda segim
edorkon, forgli amma oxsar mohsullar olaraq deyil, eyni sirkotin “AB”
sinfindon mohsulu olaraq gobul edib “MOHARSDTLI AB” sementini se¢o
bilorlor. Olbotte, “MOTANOT A” omtoo nisaninin o6lko daxilindoki
taninmiglig1 da garigdirilma ehtimalinin yiiksok olmasina tosir gostorir.

Baki Apellyasiya Mohkomaosindo goriilmiis yeni tarixli miibahisalordon
birinds iddiagt “189 Taksi Xidmati” MMC, cavabdeh Patent idarasine qarst
liclincii soxs “Call Center” MMC leyhina verilmis Baki Inzibati-Iqtisad
Moahkomasinin qorarindan apellyasiya sikayoti vermisdir.’® Bu mohkoma
miibahisasinds geydiyyata alinmis “189 Taksi Xidmati” emtos nigsanina qarsi
“Call Center” sirkot torofindon Patent Idarosinin Apellyasiya Surasina
avvealco etiraz edilmis, etirazin naticesinds Suranin 11.11.2015 tarixli gorari ils
amtas nisaninin geydiyyati etibarsiz elan edilmis, etibarsiz elan olunma
haqqinda gorari 1 sayh Baki Inzibati-Iqtisad =~ Mohkomasindo
miibahisalondiron taksi xidmati sirketi miibahisoni yeno uduzmusdur. Yerli
mohkomo “Call Center” tarafindon 2009-cu il tarixinden beri istifadenin
amtas nisaninin taninmig olmasi naticesine golo bilmak tiglin yetorli hesab
etmis vo geydiyyati etibarsiz elan etmisdir.

Apellyasiya Moahkamasine toqdim olunan siibutlarda iddiag1 torof “Call
Center” sirkstinin iddiaginin geydiyyata alinmis amtes nisanindak: qrafik
isaronin eynisini taksi xidmatinds yox, taksi xidmati gostoran sirkatlar tiglin
cagr1 moarkazi xidmati tiglin istifads olunduunu bildirmis ve hom da sirket ad1
olan amtss nisanindaki sozlorin baggasi torofinden omtos nisani olaraq
istifade edilo bilmayacayini irali siirmiisdiir. Iddiagiya gérs, miibahisaye
tiglincii goxs kimi daxil olan “Call Center” MMC-nin istifads etdiyi tasvirlor
sabit olmayib davamli doayismis, ona goro do amtes nisanlari arasinda
qarisdirilma ehtimali yaradan hor hansi banzarlik yoxdur. Bundan oslavs,
iddiag1 tigtincii goxsin reklam jurnallarinda smtas nisanini istifade etmasinin
sadoco 189 nomrali telefona zong edorok taksi ¢agirmaga togvigdon ibarot
oldugu, basga bir istifadonin moévcud olmadigini bildirmis vo geydiyyat
sohadotnamoasindo 6z omtos nisaninin adoad hissosinin sozlorlo birlikdo
gorundugunu mohkomonin nazarins ¢atdirmisdir.

Apellyasiya Moahkomasinin miibahisoys miinasibatine gors, diggate
alinmali asas magamlardan biri Azarbaycan Respublikas: Rabito vo Yiiksok
Texnologiyalar Nazirliyi ilo “Call Center” MMC arasinda baglanan “Noémra

18 Bak1 Apellyasiya Mahkemasinin 24 Oktyabr 2016-ct il tarixli 2-1(103)-2315/2016 sayl1 qarari,
http://bakuappealcourt.gov.az/uploads/images/document/Ne_2-1(103)-2315-
2016_08e865d5992d58b2a9%bf46d03149bac0.pdf/ (son girig tarixi 6 Dekabr 2016).
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gaynagqlarinin ayrilmasi vo istifadssi” haqqinda 25.12.2009 tarixli miiqavilaya
asason, miibahisada tiglincli soxs olan “Call Center” MMC-ys 189 telefon
nomrasi ayrilmigdir. Mahkomaonin gorarinda ad: verilon 4 reklam jurnalinda
“Taksi Sifarisi Xidmoti 189” kimi homin tiglincti soxsin xidmoti reklam
edilmigdir ki, Mahkoma bu reklami amtss nisaninin istifadesi {igiin yetoarli
gobul etmisdir. Qorarda homginin {igiincli soxsin geydiyyata alinmayan
omtaa nisaninda onun ham “taksi sifarisi”, hom do “taksi xidmoti”
gostardiyinin agkar oldugu xatirlanmaisg, lakin bu ifadslorin emtes nisanindan
miistoqil olaraq qorumaya sahib olmadig1 da geyd edilmisdir. Mohkomoyo
goro, 2009-cu ildon bori istifada olunan “189” adadi artiq ayird edici elementa
cevrilmisdir. Mahkama {igiin asas iki kriteriya bu miibahisads ayird edici
elementin “189” adadi oldugu vo onun davaml istifadssi olmusdur.

Yekun olarag, Apellyasiya Mohkomasi iddiaginin amtoo nisarunin Nitsa
Sazisine uygun olaraq 39-cu xidmat sinfinda geydiyyata alinacag: halda,
“Call Center” MMC-nin geydiyyata alinmamuis, ancaq istifade olunmus amtas
nisant ilo eyni vo yaxud bonzar xidmat sinfinds istifade olunan eyni omtoo
nisanit olacagl vo qarisdirilma ehtimali yaranacagi ilo asaslandiraraqg, 1 sayl
Baki Inzibati-iqtisad Mahkemasinin gararimi dayisdirmadan saxlamisdir.

Bizim yanasmamiz, tok bir ododden ibarst omtes nisanlarmin
geydiyyatinda ¢otinliklorin yaranmasina baxmayaraqg, bu miibahisads taksi
sifarisi xidmoti tiglin “Call Center” MMC-nin adina geydiyyata alinmis
telefon nomrasinin reklam jurnallarinda marketinginin aparilmasi
naticasinda hagigaton ds, comiyyat liglin miiayyen saviyyoads taninan amtos
nisanina gevrildiyi {i¢lin, iddiaginin amtas nisan1 olaraq 189 Taksi Sifarisi
Xidmati”-nin geydiyyata alinmasi xalq arasinda garigdirilmaya vo iddiaginin
hagsiz ragabat naticesinde haqgsiz golir slde etmasi ilo naticoelonacayi
istigamatindadir.

Haqqinda bohs etmok istadiyimiz vo bazarda qarisdirilma ehtimali
yaradan digor bir hal ¢ipsi istehsalinda yeni sayila bilocok Azarbaycan omtoo
nisani “LISS” vo taninmis amtaa nisani olan “LAY’S” niimunasinda gostarilo
bilor. Mediada daha ¢ox tlizorindo durulmus bu masals aslinds, moahsullarin
paketlorinin tizoerindoki tosvirlorin ayird edilmoayacok godar oxsar olmasinda
comlagib. “LISS” amtos nisani Azarbaycanda “Arzuna” MMC torafinden
bazara taqdim olunan ¢ipsi markasi, garisdirilan ssas amtos nisani olan
“LAY’S” ise 1965-ci ildon bori PepsiCo-nun sahiblik etdiyi Frito-Lay sirkotinin
diinyada moashur, taninmig omtes nisanidir. Mediada irsli ¢okilon asas
banzarliklor paket tizorindaki amtaa nisan: adinin qirmizi romb igorisinda
yazilmasi, “L” harfinin yaz stili vo omtos nisanlar1 arasinda fonetik soslonma

19 Nitsa Saziginin 39-cu xidmet sinfinin orijinal matni {igiin baxin,

hitp://web2. wipo.int/classifications/nice/nicepub/en/fr/edition-20160101 /taxonomy/class-
39?pagination=no&lang=en&mode=tlat&explanatory notes=show&basic numbers=show/,
(son giris tarixi 6 Dekabr 2016).
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oxsarliginin olmasidir. Maqalads xtisusilo vurgulanan magamlardan biri bu
mohsullarin alic1 grupudur.

Fikrimizca do, burada digqetimizi ¢okmali olan asas xtisusiyyot bu omtoo
nisaninin istifade olundugu mohsullarin alicilarinin  genis  kiitlasinin
usaqglardan ibarat oldugu, usaglarin bu iki amtes nisanini na doracads
qarisdirdigidir. Bu niimunads, amtoo nisan1 haqqina tocaviiziin on genis
yayilmis formalarindan biri olan banzer paketloms, forgli sozlerin istifads
olunmasi ilo birlikdo oxsar dizayn vo paketlordon istifade mdvcuddur.
Hagqinda moahkamos miibahisasi irsli siirtilmayoan bu amtss nisanindan
istifade amtas nisan1 haqqmna tacaviizle birlikde hagsiz roqabst yaradaraq
timumilikds ticari vo iqtisadi faaliyyoto ziyan vurur.

Notico

Azorbaycan Respublikasinda amtas nisanlarini tonzimloyon yeganoa qanun
olan ©mtoo Nisan1 Qanunu bu giiniin iqtisadi voziyyati vo terminlorin verdiyi
mona noqteyi-nazarindon forqli anlasila bilocok “omtos nisani” (trademark)
terminindan istifadeni uygun gormiisdiir. Xidmat nigsanlarinin da amtoas
nisani olaraq gobul edildiyini nazars alsaq, qarisighigin ortaya ¢ixmamast
tiglin “omtos nigsan1” yerino “nigan” termini, bizim fikrimize gors, daha
magsadauygun olacagq.

Imtos Nisani Qanunda {iglincii soxslarin etiraz prosedurlarindan uzaq
tutulmasi qarisdirilma ehtimali yarada bilacok amtes nisanlarinin asanligla
geydiyyata alinmasina gotirib ¢ixaran amillarden biridir. Yalmiz geydiyyat
ticlin edilon miiraciatdon xaberdar olan {glincli soxslor inzibati icraatin
timumi qaydalar1 ¢argivesinds vo ya mahkams yolu ilo haglarin: tsleb eds
bilarlar.

Azarbaycan omtos nigsani qanunvericiliyinds garisdirilma ehtimali
miiraciatdon imtinanin diger asaslari arasinda tonzimlonmigdir. Basqa sozls,
qgarisdirilma ehtimali Patent Idarasi torafinden ©mtes Nisan1 Qanununun 6-
c1 maddasins miivafiq olaraq, tokbasina yoxlanilan elementdir. Qarisdirilma
ehtimalinin yoxlanilmasinda fikri osas almnan tok qurum Patent Idaresi veo
onun daxilindaki ekspertiza soboaloridir. Qarisdirilma ehtimalinin nazarden
kecirilmasi zamani mohkoms gorarlarindaki imumi omtss nisanindak:
sOzlarin eyni va ya ayird edilmayacok godar banzarliyindan slave, paketlarin
dizayni, formasi vo mahsullarin istiqamatlondiyi istehlak¢t qrupu torafinden
na doracado garigdirilma ehtimalinin yaranacagidir. Qanun motninds agiq
sokildo “xalq” vo ya “comiyyetin maraql soxslor dairasi” ifadslorine yer
verilmaso ds, mohkemos gorarlarina baxdigimiz zaman, kriteriya olaraq
comiyyotin maraqli saxslor dairasinin gobul edildiyinin sahidi oluruq. Yoni
gismi bir qarigdirilma da garisdirilma ehtimalinin var oldugunu tosbit etmok
ticiin kifayatdir. Umumi olaraq, Azarbaycan amtas nisan1 hiiquq doktrinasi
vo mohkomoa gorarlarinda doyorlondirmo {iglin osas alinan xiisusiyyotlor
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amtos nisanminin orijinalligl, taninmigligi ve hor bir omtes nisaninin
ozlinamaxsus istehlak¢t qrupunda neca gobul edilmasi saviyyesidir.
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Giilnaz Salmanova*

ill

“Tanrinin isi” iflas prosesinda

Amnnotasiya

Anderrayting, Birlasma va Qosulma kimi faaliyyatlori ssas istigamati olan investisiya
bankciligr wvasitocilik xidmoati ila nainki bankcihg sektorunda, biitiinliikds diinya
igtisadiyyatinda spesifik yer tutur. Moagalada investisiya banklarimin iflas prosesi va iflasima
aparan sabablor arasdinilmisdir. Bununla bagl ex-post va ex-ante halinda iflas normalarn
iiciin miiayyanlasdirilmali olan asas amillor aciglanmisdir. 2007-2008-ci illarin global
maliyya bohramnda investisiya banklarimn oynadig rol, “bata bilmayacok qadar boyiik”
konsepti, dovlatin bu banklarm iflasinda va qurtarimasinda yeri va sabablari diskussiya
edilmisdir. Sonda isa, bohrandan ¢qixanlan darslor, Dodd-Frank Uoll Strit Reformu va
Istehlakgilann Hiiquglarmn Qorunmast Qanunu va Volcker Rule-dan dogan naticalor
analiz edilmisdir.

Abstract

Investment banking that includes traditional activities such as underwriting and Mergers
& Acquisitions, with its intermediary function, is a pinnacle not only in banking system,
also in global economy. The bankruptcy process of investment banking and related reasons
were researched. The legal factors that should be determined for bankruptcy standards were
clarified. Moreover, the role of investment banks in 2007-2008 global financial crisis, “too
big to fail” concept, the position of government during the process of bank bankruptcy and
bank bailouts were discussed. Finally, lessons from financial crisis, the Dodd-Frank Wall
Street Reform and Consumer Protection Act and implications of Volcker Rule have been

analysed.
Miindaricat
(GITIS - e 209
. Investisiya bankgiligi nadir? Onanavi bankgiliq?........cccooevriiinriiiiieiinne. 212
II. Investisiya banklarinin iflas proSesi ...........c.coccoieieiiirierinieiniiinisieeeieines 218

III. Dodd-Frank Qanunu vo Volcker Rule: hwestisiya banklarinin yeni

Giris
® nvestisiya banklar1 6z foaliyyot istiqgamotindo istigrazlarin algi-satqisi ilo
yanagl, 0z biznesini yaratmaq istoyon soxsloro yatirimlar edir vo bu sahodo
moaslohatlor verir, texniki yardimlar gostorir, sirketlorin birlogsmasini,
Ozallasdirilmasini vo yenidon qurulmasimi hoayata kegirir, bununla bagh
tokliflorini verir, maliyyo ehtiyaclarini 6domak magsadile sshmlarin alg:-

* Baki Dovlet Universiteti, Hiiquq fakdiltasi, 3-cii kurs, 1436-c1 qrup tslabasi.
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satqisinda vasitogi rolunu oynayir vo razilagdirilmis giymoto satilacagina
zomanot verir. Homginin, sirkatlorin maliyys planlari, daxili strukturu ve
digor moasalolorlo bagh miisahibatliq xidmatlori gostorir. Mohz bu saboblarls
bagh olaraq, investisiya banklar1 6z sektorunda daim digget morkezinds
olurlar.

Investisiya banklarinin somorsliliyinin diizgiin olaraq
giymatlondirilmasine olan ehtiyac miixtslif sobablarls izah edilir. Birincisi,
investisiya banklar1 sirkatlor, hokiimat vo investorlar ii¢lin agiq vo ya 6zal
maliyys amaliyyatlari hayata kegirdiklarine gors bir ¢ox torafdasa sahibdirlor.
Faaliyyot somorsliliyinin qeyri-doqiq qiymotlondirilmasi performans
analizlorinin obyektivliyini sual altina sala bilar vo dolay1 yolla da maliyys
¢otinliklorini Ort-basdir etmokls, biitiin torafdaslar {i¢lin monfi naticalara
gotirib cixara bilor. Ikincisi, investisiya bankciligi on universallagsan
sahalardan biridir: miixtalif 6lkalarden investisiya banklar: biitiin 6lkadaki
mistorilori qazanmaq ugrunda bir-birlari ilo rogabato aparir. Bu sobabls,
investisiya banklarinin somoraliliyi qiymotlondirilorkon milli banking
bazarmna fokuslanmaq ovozino mosoloys timumdiinya perkpektivindon
yanasmaq lazimdir. Ustalik, bu bankgiliq risk dagima (risk-taking) vo risk
transferi (risk-transferring) xidmatlorins asaslanan garisiq bir biznesdir. Buna
goro, risklorin diizglin giymatlondirilmasi bu banklarin semaraliliyinin
miisyyanlagdirilmasinds vacib rol oynayir. Son olaraq, investisiya bankgilig:
golira asaslandirilmig bir biznesdir. Xarclorin idara edilmasi hor zaman insan
resurslarinin hakimiyyeti altindadir vo IT, global infrastruktur, mohsul
platformalarina qoyulan investisiyalardan tasirlonmigdir. Bununla da, xarclor
vo golirlor arasindaki miinasiboatlordon dogan problemlarls gtindoma golir ki,
bank aspektindon baxdigda onlarin xorc bazasimi zaman igarisinds galir
yaratma potensiali ilo uygunlasa bilacayi goriiliir.

Umumi ¢orgivodon nazer yetirdikds, banklar protsiklik davraniga meyilli
olurlar. Bels ki, igtisadiyyatin yaxs1 giinlorinds olmali oldugundan daha gox
risko gedirlor, masalon, bu, asagi standartlarla hoaddindon artiq kredit
verilmosi ilo bas verir. Pis vaxtlarda iss, onlar goti dayisikliklorse gedarak,
kredit vermoayi maksimum azaldirlar: bunu biitiin banklar eyni zamanda
etdiyindo bohran daha da dorinlogir. Iflas prosesinin mahiyyotindon,
banklarin bundan ns daracads tesirlonib-tasirlonmadiyindon vo ya kapitala
ehtiyacinin olub-olmamasindan asili olmayaraq, onlar béhran arafasinds
kredit standartlarin1 daraldarag, ekspansiya halinda ise bu standartlar:
genislondirirlar.

Buna baxmayaraq, 2007-ci ildo AB$-da bas veron igtisadi bohranin on agir
fosadlarindan biri do an bdytik investisiya banklarinin miiflislogmosi vo iflas:
oldu. 2008-ci ilin 15 sentyabrinda an boytik investisiya banklarindan biri olan
Lehman Brothers 6z hissalorini Barclays-a satmis, mohkemo iso Iflas
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Macallasinin 11-ci Faslinin miiddsalarina asaslanilaraq iflasi rosmilogmisdir.*
ABS-1n 5-ci oan boytik investisiya banki olan Bear Stearns-in ipoteka tominatl
istiqrazlar1 onun ¢okiistinti gotirdikdon sonra JP Morgan Chase investisiya
banki torafindon sohm bagina 10 dollara godor endirilmis bir giymotlo satin
alinir, 30 milyard dollara godoer azalmis sorveti Federal Ehtiyat Sistemi
torofindan iflasdan qurtarilir.? Merrill Lynch iso Amerika Bankinin tarkibina
gatilmigdir. Bunun davaminda Morgan Stanley vo Goldman Sach da
miiflislogarak investisiya bankg¢ilig1 faaliyystini dayandirmis, hissalori
satilaraq bank holding sirkati kimi faaliyyate baglamisdir. Bag veron hadisalor
Uoll Stritin dayagqlarini bir ne¢o ay igorisindo alt-iist etmisdi.

Bu miiddat orzindo ABS investisiya banklarini iflasdan qurtulmagq tiglin
gostordiyi yardimlarla yanasi, igtisadi bohrandan dogan naticaleri aradan
qaldirmagq, agiq sokildo 6ziinii biruze veran sahvlori diizaltmok magsoadils
qanunvericilikdo do dayisikliklora gedir. 2013-cii ilin dekabrinda 5 federeal
agentliyin — Federal Rezerv Bankinin, Federal Depozitlorin Sigortalanmasi
Korporasiyasi?>, Birja vo Qiymotli Kagizlar tizro Komissiya?, Valyuta
Yoxlanmasi Idarasi®, ©mtos Fyucerslarinin Ticarat Komissiyasi® kollegiyalari
torafindon, hamginin Federal Ehtiyat Sisteminin ke¢mis sadri Paul Volcker-in
adi ils “Volcker Qanunu” kimi taninan Dodd-Frank Uoll Strit Reformu vo
Istehlakgilarin  Hiiquglariim Qorunmasi Qanununun’ 619-cu maddosi
tizorindo son doyisikliklor edilir. Bu ganunda irali siiriilon asas motiv
bankgiliq faaliyyeti ilo investisiya bankgilig1 foaaliyyotinin bir-birinden
ayrilmasindan ibaratdir. Toklif edilon asas qadagalar ise bunlardir: birbaga va
ya dolayli yollarla kapital aldo etmok, partnyorluq vo qanunun yol verdiyi
hallar istisna olmagqla digor miilkiyyat maraqlart vo ya gizli sermaye
sponsorlugu, hamginin investisiya vo ya 06zal sormayo ilo 6zallogdirms,
sponsorlug, maslohat verms vo menecmentlik kimi vasitagilik xidmatlarinin
hoyata kegirilmasi.?

1 Kenneth Ayotte & David A. Skeel, Jr., Bankruptcy or Bailouts?, 35 The Journal of Corporation
Law, 469, 481 (2010).

2 The Financial Crisis of 2008: Year In Review 2008 (2009),

https://www . britannica.com/topic/Financial-Crisis-0f-2008-The-1484264 (son baxig Sent 15,
2016).

3 Ingilisca: Federal Deposit Insurance Corporation (FDIC).

4 Ingilisca: Securities and Exchange Commission (SEC).

5 Ingilisca: Office of the Comptroller of the Currency (OCC).

6 Ingilisca: The Commodity Futures Trading Commission.

7 Ingilisco: Dodd-Frank Wall Street Reform and Consumer Protection Act.

8 A Closer Look the Dodd-Frank Wall Street Reform and Consumer Protection Act. The
Volcker Rule Proposal: Regulator Propose Restrictions on “Covered Funds” (2011), 2,
hitp://vwww. pwe.com/us/en/financial-services/regulatory-
services/publications/assets/closer-look-volcker-covered-funds.

df (son baxis Sent 15, 2016).
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I. Investisiya bank¢ilig1 nadir? Onanavi bankgiliq?

Investisiya bankgiligi modern diinya igtisadiyyatinda maliyys sektorunun
asas hissosini togkil edon, olduqca galirli olmasina baxmayaraq boytik risklor
tolob edan bir magguliyyatdir. 1933-cli ilds “bank aktivlorindsn daha samarali
istifade vo tohliikasizliyi tomin etmok, banklararast miinasibatlori
tonzimlomak, spekulyativ amaliyyatlar zamani yeyintinin garsisini almaq vo
digor masalalori tonzimlomok moagsadilo” ABS$-da qiivvoye minan Glass-
Steagall Akt1 ilo kommersiya vo investisiya banklar1 bir-birindon ayrilaraq
miistoqil fealiyyot gostormoayoe basladilar:® artiq har bir bankin gostordiyi
xidmoat novleri qganunvericiliklo mioyyonlasdirilmisdi ve investisiya
bankg¢ilig1 ilo maggul olan bank kommersiya bankgilig1 sferasina daxil olan
hor hansi bir faaliyystlo moaggul ola bilmazdi ve ya oksina. Lakin, elmi
aragdirmalar onu gostordi ki, bankgiligin kombinasiyas1 vo anderrayting
1930-cu illori ohate edon Boyiik Bohranda banking problemlarine sobab
olmamigdir. 1990-a1 illarde moahdud fasaliyyst dairssinin bu sahads olan
problemlarin hollinds effektiv olmamasi, texnologiyanin inkisafi ilo bir
sirkotdon oldo edilon malumatlarin bir bagqasina faydali ola bilmasi tiglin
strotlo otilirtilmasi bu Aktin somorosizliyinin bariz niimunossi idi.'® Bu
sobablorls, 1999-cu ildo GrammULeach-Bliley Aktinin gobul olunmast ilo Glass-
Steagall Aktinin qiivvadon diismiis hesab edildi vo artiq banklar eyni anda
hom kommersiya, hom do investisiya foaliyyoti ilo mosgul ola bilardilor.
Qanun bankgilig, giymoetli kagizlar vo sigorta saholorinin bir-birina
yaxinlagsmasina tokan verdi. Qanunun gebulundak: agar hissa biitiin maraql:
toroflorin  “funksional tenzimlomo” anlayist otrafinda {imumilikds
razilagmasi idi." “Funksional tonzimloma” ilo maraqli hiiquqi soxslara tatbiq
olunan tenzimlayici miinasibatlorinin miitemadililiyine bir név garantiya
verilirdi.’ Natico olaraq isa, “funksional tonzimloma” o dovr li¢lin maliyyo
sistemindaki tektonik miqyas vo ohato dairasinds olan dayisikliklara
baxmayaraq 6z 6hdoliklarini yerino yetirmisdi.*

Amerikada fenomen kimi goriilmays baslanan bu bank néviiniin ananavi
istiqgamati qgiymotli kagizlarin algi-satqis1 olsa da, giin ke¢dikco daha da
geniglonan faaliyyat dairesi mévcuddur. Investisiya bankgiligi Britaniyada
“ticarot bankgilig1”* da adlanir ki, bunun da asas sobobi Britaniyada yerloson

° Banking Act of 1933, commonly called Glass-Steagall (2013),

http://www federaireservehistory.org/Events/DetailView/25 (son ziyarat: Okt 30, 2016).

10 Carlos M. Pelaez and Carlos A. Peldez, Regulation of Banks and Finance, 124 (2009).

1t Cornelius Hurley, Paying the Price for too Big to Fail, 4(2) Entrepreneurial Bus. L.J. 351, 355
(2009-2010).

12 Yena orada.

13 Yenoa orada.

14 [ngilisca: merchant banking,
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investisiya banklarinin amerikan investisiya banklarina nisbatds maliyya
bazarlarinda daha boyiik tstiinliiys sebob olmasinda idi.'®

[nvestisiya bankirlorinin asas is tocriibasi maliyye bazarinda investorlarin
likvidlik (nagd pul) vo birja moazonnosi ilo tomin etmok moagsadilo giymatli
kagizlarin giymatlondirilmasi vo algi-satqisi, soshmlarin birlagdirilmasi vo
oldo edilmasi ilo bagli dayorlondirmo, anderrayting togkil edir. Qiymaotli
kagizlara sohmlor va istiqrazlar, ilkin kiitlovi toklifi kimi sarmaye tokliflori vo
digor tokliflor nozordoe tutula bilor. Bu banklarin oksariyyati kredit vermir vo
depozit gobul etmirlar. Oslinds iso, vasitagi kimi foaliyyot gostorir, sormaye
vo istigrazlarin saticilar1 ilo alicillar1  arasinda yaranan olagelori
uygunlasdirmaga calisirlar. Sirketlor istigrazlarin bazara ¢ixarilmasinda ve
yerlagdirilmasinde zamanlama ilo baglh masalalords, o ciimladan
maliyyalagdirilmasi zamani giymatlondirmads, maliyye bazarlarindak: tobii
cografi bolgli sobabilo bir név bu banklardan asilidirlar.’® Bu banklar
ekstremal bilinmazliyinin mdvcud oldugu situasiyalarda ticarati
asanlasdirmaq tiglin vardir.’” Yani, toroflorin sdvdelosmonin biitiinliikls
tosvirini gdrmadiyi, vacib faktlarin slde edilmasinin ve slage qurulmasimin
¢ox ¢otin oldugu, kritik malumatlarin tiglincii soxslor torofindan asanligla
tosdiglonmasinin miimkiin olmadigr dovrlards, sanki bir msahkems kimi
gorarin verilmasini tomin edir.®

Hor bir investisiya bankinin forqli yanasmasi mévcud olsa da'’, bir sira
boytik banklar biznes prinsiplarini (i) korporativ ve dévlat miistarilari tigiin
kapital artim1 vo Birlosdirmo&Qosulma omoliyyatlarina fokuslanan biznes
idaragiliyi; (ii) sirkatlors kapital qoyma, vasitagilik, risklorin idare edilmasi
xidmatlari, bununla bagl todqiqat aparilmasi, homginin miistorilorls slagadar
olmayan kapital qoyma foaliyyostlorinds istirak etms; (iii) fordi investor va
sirkotloro maliyye vosaitlorinin idaro edilmosi {lizra tohlil vo maslohatlor
verilmosi tizorinda qurur.?

15 Prof. Earl Kay Stice-in fikrincs, investisiya banklar1 anderrayting ve Birlogsma&Qosulma
kimi funksiyalarini asas getirerak, aslinde bu bankgiligin tam bir bank sahasi olmadigini,
ayrica bir maliyyo instititu oldugunu gostorir.

16 Carlos M. Pelaez and Carlos A. Peldez, yuxarida istinad 10, 159.

17 Alan D. Morrison and William J. Wilhelm, Jr., Trust, Reputation and Law: the Evolution of
Commitment in Investment Banking, 7(2) Journal of Legal Analysis 363, 379 (2015).

18 Yenoa orada.

19 Mosoalon, Merrill Lynch & Co. Inc. Sirkotinin fealiyyotini kapital bazarlarmim idare
olunmasi, investisiya bankgilif1 vo maslohot xidmatlori, sorvet vo miilklorin idars olunmast,
sigorta, global miqyasda bankgiliq, alagoli mohsullar vo xidmotlor shate edirse, Goldman
Sachs ¢oxsaxali miisterilarine qlobal investisiya bankgihig1, qiymetli kagizlar ve investisiyanin
idare edilmasi ilo bagli mahsullar: toklif edir.

2 David P. Stowell, An Introduction to Investment Banks, Hedge Funds, and Private Equity:
The New Paradigm, 6 (2010).
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A. Birlasma ve Qosulma:*! Al vo ya Yarat

Ittifaglar, birge miiessisalor, stratejik satin almalar, birlogmaler yaratmaq
v togkil etmok Birlagsma vo Qosulma (bundan sonra — M&A) faaliyystinin bir
hissasini togkil edir. M&A qisaca, iki sirketin bir sirket adi altinda
birlogsmasidir. Matbuatda bu terminlor bozon bir-birlorinin yerino do isladilir
vo aralarindaki forq 6ziinii asason miihasibat omoliyyatlarinda gostorir.
Terminlar arasinda els ciddi bir forq olmasa da, har birins ayri-ayriligda sarh
verilir: birlosmoa - adoten, aktivlerinin bazar doyari toxminan eyni olan iki
sirkatin bir ad altinda “yeniden yaranmasidir”. Bununla da, birlagen sirkatlor
6z movcudlugunu “dayandirir”. Buna hom ds, “baraboarlorin birlogmasi”
(merger of equals) do deyilir. Masalon, Chrysler vo Daimler-Benz sirkatlori
birlogarak 6z faaliyyetlarini dayandirmis vo DaimlerChrysler ad: altinda yeni
bir sirkat kimi yollarina davam etmisdilor. Uoll Stritden goalon anans ils
“acquisition” adlanan Qosulma daha boyiik bir sirkestin kigik sirkati
satinalmast ilo onun sahibina ¢evrilmasidir. Adston, satin alan sirket
birlogdirilmis sirkestin hiiquqgi cohatdon varligini lagv edir, bir név “udur”,
biitiin aktivlarini ve dhdoliklarini 6z {izerina gotiiriir. Ornak kimi 2004-cii ilds
camaglir vo gab yuma mohsullarinin diinya tizro istehsalgisi olan
Procter&Gamble sirkoti, Goldman Sachs vo USB investisiya banklarmin
vasitagiliyi ilo bazar dayeri toxminan 57.5 milyard ABS dollari olan istehlak
mohsullar sirkati Gillete-i satin almigdi.

M&A sadaca investisiya bankinin foaliyyot dairasine daxil deyil, homginin
htiquq vo audit firmalari, brokerlik foaliyyoti vo ya mahz bu faaliyyot tizro
ixtisaslasan sirkotlor torofinden do hayata kegirilir. Banklar Mé&A-dan
miixtolif tsullarla golir aldo edirlor: sévdalogsmonin  strukturunun
qurulmasinda, strategiyanin — xtisusilo ds, miizakirays agiq tokliflords idars
edilmasinds, razilasmanin ugurla tomin edilmasinds vasitagiliyi ilo sazisin
timumi doyorinin bir faizindon iki faizine godor moblogds kompensasiya ala
bilarlor. Bununla yanasi, investisiya banklar1 M&A tizorinden maliyyslogma
iglorindon, hamginin, M&A ils baglh biitliin miibahisali masalalords “arbitraj
departamenti” rolunu oynayaraq da galir alde edas bilar.?? Bankirin missiyasi
sohmdarin hissasini maksimuma c¢ixaran va sirkat risklorini minimuma
endiron omaliyyatlar1 tamamlamaqla, mdiistorilorinin etimad gostordiyi
konsultant olmaqdir.

Prinsipial olaragq, M&A ilo maggul olan banklarin mahsullar1 bundan
ibaratdir: (i) biitiin bir sirketin vo ya aktivlerinin bir gisminin satis1 vo ya
birlogdirilmasini 6ziinds ehtiva edon satis omoaliyyatlar1 (sell-side
transactions); (ii) biitiin bir sirketin vo ya aktivlerinin bir gisminin algi-
satqisini Ozilinds ehtiva edon alis omoliyyatlar: (buy-side transactions); (iii)

21 [ngilisca: Mergers & Acquisitions.
2 Patrick A. Gaughan, Mergers, Acquisitions, and Corporate Restructurings, 16, (5th ed.
2011).
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sohmdar dayorini artirmaq, ya da sirketin kapital strukturunu iflasdan
gorumaq va ya satis omoliyyatlarim1 daha da asanlasdirmaq {igilin
resktruzasiya va ya yenidonqurma amsliyyatlary; (iv) barabarloarin birlogsmasi;
(v) arzuolunmaz satinalma faaliyyestinin garsisini almaqla, iddiagiya bununla
bagl stratejik vo taktiki moslohatlor verilmasindon ibarst “gorozli
satinalmalardan miidafio”?* moslohat xidmotlori.?* Onu geyd etmok lazimdir
ki, gorazli satinalmalar nadiron ugurla hoyata kegirilir. Bisnes gaydalarina
uygun olaraq, “basqasinin alindokini macburan almagq ti¢iin ddytise baglayan
toraof ugurlu ola bilmaz”.? Taklif sahiblarinin tistiin iqtisadi gostaricilori, uzun
vo ¢otin prosesi aparmaq iradoalari olmadiqca gorazli satinalmalardan istifads
etmoasi moaslohatli deyil.?* Moahz bu {nsiirlor satinalmanin miivaffaqgiyyatli
olub-olmayacagini miioyyen edir.

Bir bankir tiglin M&A son dorace sorfoli faaliyyotdir ve sozii gedon
amoaliyyatlarin hoyata kegirilmasi {igtin bir ¢ox saebablar vardir. Ola bilar ki,
kicik sahibkarligla maggul olan saxs nagd pula ehtiyact oldugu {i¢lin vo ya
sadaca pensiyaya ¢ixmaq tiglin 6z sirkatini satmaq istayir. Sebab har no olursa
olsun, M&A konsultantlart méveud situasiyada veziyyoti olo alirlar. Ilkin
kiitlovi toklifden farqli olaraqg, birlosmas amsliyyatlarinda satis tomsilgilori,
treyderlor vo ya analiz miitoxassislori birbasa istirak etmir, baxmayaraq ki,
arasdirma vo analiz birlogsms ti¢iin “nemat” rolunu oynayir.?” Bununla bels,
bank miistorinin hadafladiyi ve bankin rahatligla yerins yetirmasini istodiyi
“sabit miistori razilagsmasinda” kumulyativ geyri-doqiq golirloro® gora
mosuliyyst dasimir. Burada 2 osas niians vardir: Birincisi, alverisli
sovdoalogmolori vo fiirsotlori doyorlondirma qabiliyyotine bank deyil, miistori
malikdir. Ikincisi, miigtori bdyiik ehtimalla 6ziinii “imparatorluq binasr”
oldugunu zann etdiyindon sehm hisslorinin doyarini artirmaga ¢alismaz.?
Bank, golirlorin manfi gostaricilora sahib olacagini avvalcadan bildirs bilar,
ancaq miistorinin yena do 6hdoaliyin yerino yetirilmasini tolob etdiyi halda,
golirlorin arzuolunan olmasi (ve ya olmamast) bankirin bacariglar: ile deyil,
yliksok keyfiyyotlora (vo ya asag1 keyfiyyotlora) malik miistorinin sistematik
mandatlasdirmasindan asili olacaqdir. Praktikada, boytik sirkotlorin M&A
razilagsmalarinin taxminan yarist tok bir toklif sahibi ilo aparilan danisiglar:

% [ngilisca: hostile takeover defenses.

2 Stowell, yuxarida istinad 20, 14.

3 Fred B. White, M&A in the Banking Industry: Legal Perspective, 1 Fordham Fin. Sec. Tax L. F.
5, 6-7, (1996).

26 Yeno orada, 7.

27 Tom Lott, Derek Loosvelt and others, Vault Career Guide to Investment Banking, 50 (2005).
2 [ngilisco: Cumulative Abnormal Returns (CAR). Kumulyativ qeyri-deqiq golirlor iimid
edilon gslirlo sehmlarin real geliri arasindaki ferqdir ve biitiin qeyri-daqiq gelirlerin
comindon ibaratdir. Bundan adaton mehkoma islorinda ve satinalmalarda sohm hissoasinin
dayerins olan tesirini miisyyen etmoak tigiin istifads olunur.

2 Jack Bao, Alex Edmans, Do Investment Banks Have Skill? Performance Persistence of M&A
Advisors, 3. hitp://fic. wharton upenn.edw/fic/papers/09/0921.pdf.
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ozlindo ehtiva edir. Takliflorin ¢ox oldugu razilagmalarda limitli toklif
sahiblari ilo nazarat altinda danisiglar aparilir.®® Potensial alicilarin siyahisini
azaltmagla moxfilik miigavilasinin gortlorino uygun olaraq, banklar “satilan”
firma haqqindaki malumat axinini bir név nazarst altina almuis olurlar.
M&A nainki banklar torafinden, hamginin banklarin 6ziine da totbiq
olunur. Bu zaman ¢otin voziyyota diismiis, ancaq halo do 6doma gabiliyyatina
malik olan bank {i¢lin biittinliiklo satin ala bilocok bank axtarilir. Satin alan
bank ¢atin voziyyats diismiis banklarin sadaca aktiv ve passivlarinin deyil,
biitlinliikde hiiquqgi soxsin sahibi olur. Texniki cohatdon iso M&A ¢atin
vaziyyatdaki bankin sshmlarinin birbasa birlagdirilmasi va ya har iki bankin
yeni bir bank holding ad1 altinda birlasdirilmasi yolu ils hoyata kegirilir.
ABS-da 2008-ci il maliyys bohranina “cavab” olaraq 2010-cu ilde gebul
olunan Dodd-Frank Uoll Strit Reformu veo Istehlakgilarm Hiiquglarinin
Qorunmast Akt1 M&A razilagsmalari ils bagl bir sira miiddsalar: 6ziinds oks
etdirir. Bu baximdan, Akt (i) alan torofe kapitallasdirma va idaragiliyin on
yaxsl formada yerina yetirilmosi tslobini qoyur; (ii) 6hdslik ve depozitlor
tizarinde miisyyan moahdudiyystlor qoyur; (iii) requlyatorlara sistemli risk
yaratmasi ehtimal olunan razilagsmalardan ¢okinmoyo vadar edir.3?

B. Anderraytinq ve Ilkin kiitlovi toklif (IPOs)

Umumiyyetls, investisiya banklari andderrayter kimi miistorilorino 2
miixtolif xidmot gostorir: Qiymotli kagizlar lizro anderrayting vo kapital
artimu tizro anderrayting.

Kapital artimi iizre anderrayting sirkatin istiqrazlarini ilkin kiitlovi toklif®
(bundan sonra — IPO) vo ya tokrar toklif (yerlosdirmo) ilo anderrayting
xidmotlorine goro emitent sirkotdon, yoni dovriyyoyo qiymotli kagizlar
buraxan sirkatin gslirlorinin taxminan 7%-i mabloginda golir alda edirlar ki,
bu da investisiya banklar: tiglin daha qazanch faaliyyoto gevrilir.?® Emitent
istirakg1 ilo bank arasinda baglanan miigavils 2 fargli névdo ola bilor: Birincisi,
“tam 6hdslik” xarakterli anderraytinqdir®, bank emissiyanin satisinda biitiin
risklori 6z tizarine gotiiriir, hansi ki, bankla emitent arasinda raziliga golinmis
giymoatdon asag1 satilmayacagina qarantiya verir vo moahsulun hom fordi

3 Morrison and Wilhelm, yuxarida istinad 17, 390.

3t Yenoa orada.

% Michael ]. Aiello and Heath P. Tarbert, Bank M&A in the Wake of Dodd-Frank, 127 Banking
L.J. 909, 910 (2010).

3 [ngilisca: An Initial Public Offering (IPO). IPO bir sirkatin ilk dafo olaraq 6z sohmloarini agiq
bazarda kiitlovi gakilds satigsa gixarmasidir. Bagqa sozle, sirketin qapal sshmdar comiyyati
formasindan agiq sshmdar comiyysti formasma kegmesidir. asast agiq seshmdar comiyyati
formasinda qoyulan sirkat do bu yolla ilk dafe sshmlarini biitiinliikds ve ya bir hissesini
kiitlovi toklif etmasi do buna aiddir.

3 [ngilisca: secondary offering vo ya subsequent secondary

% K. Thomas Liaw, The Business of Investment Banking, 117 (3rd ed. 2012).

3 [ngilisca: firm-commitment underwriting.
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investorlar, hom do investisiya sirketlorinde taninmasi vo tomsilgiliyini
hoyata kegirir. Ikincisi iss, “on yaxsi soylor” prinsipino osaslanan
anderraytinqdir® ki, burada anderrayter sshmlorin satisi ilo razilasir, ancaq
giymat barssinds qarantiya vermir.*® Bundan basqa ilkin kiitlovi toklifden
sonra satilmamis emissiyanin miiayyon bir mablag qarsiliginda anderrayter
torafindan sirkoatdan alinmas: kimi bir prosedura da vardir ki, bu da zomanatli
anderrayting® adlanir.?

ABS praktikasinda anderrayterlor firmalara yerlogdirmo xidmoti gostorir
vo istigrazlar ixrac etdikdon sonra investorlar arasinda dilerlik edoarok
korporativ istiqrazlar bazarinda morkazi rol oynayirlar.*

IPO emitentin risk, xorc va riisumlarla bagl diggatli davranmali oldugu bir
proses olsa da, bu sirketin ugurla boyilimesi vo dolay: yolla da, seshm
hissolorinin artmas: tiglin effektiv gorait yaradaraq maliyyo voziyyeti tigiin
baza rolunu oynayir. Diger bir avantaj ise daha ¢ox insanin
moalumatlandirilmast il ictimai tasiretmonin artmast vo sirketin korporativ
imicinin inkigaf etmoasidir. Bu iss, agiq sshmdar camiyystinin qurulmasindan
irali golon toloblardan asili olaraq, insanlar tersfindon daha boyiik etimad
gazanilmasina sabab olur. IPO riskli kapital tiglin da bir ¢ixis ndqtosidir.*?

C. Aktivlarin idare olunmasi (asset management)

Aktivlorin idaro edilmasi 6z-6zliiylinde sohmdar kapitali, sabit golirli
investisiyalar vo pul bazarinda yatirimlar {izro moaslohat xidmatlorinin
gostorilmoasidir. Bu xidmat hom fordi investorlar, hom do toskilatlara yonalsa
do, investisiya bankgiliginda bu osason boyiik firmalara vo tagkilatlara
fokuslanir. Investisiya menecerlari ilo alagalor qurmagq investisiya banklari
tiglin daha cazibalidir. Ciinki korporativ maliyyo kimi anonovi investisiya
bankgiligr foaliyyatindo risklori éncodon toxmin etmok vo buna qarantiya
vermokdonsa, aktivlorin idars olunmasi kimi daha uzunmtddatli vo saglam
miinasibatlorin qurulmasi ilo xarakterizo olunan foaliyyot daha alverislidir.
Digor torafdan, aktivlerin idars edilmasi menecmentlik 6danisi ils yanasy, isin
icrasina edilon ddanislari do garsilayir. Menecmentlik 6denisi idare olunan
aktivlorin faizindon asilidir vo bu 6donisdon olds olunan golirlor daha
problemsiz vo prognozlagdirila bilondir.

%7 Ingilisca: best-efforts underwriting.

% Liaw, yuxarida istinad 35, 118.

% [ngilisca: standby underwriting.

4 Black’s Law Dictionary, 1665 (Edited by Bryan A. Garner, 9th ed. 2004).

4 Florian Nagler, Giorgio Ottonello, Structural Changes in Corporate Bond Underpricing, Baffi
Carefin Centre Research Paper Series No. 2017- 48, 1.

2 Liaw, yuxanida istinad 35, 120.
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I1. investisiya banklarinin iflas prosesi

A. Ex-ante vo ex-post halinda bank iflast: Iflas normalar1 banklara

necs komoak edir?

“Iflas” sdziiniin 6zii bels banklarin miivaffagiyystsizliyinden téronmisdir.
Ingilisco “bankruptcy” olan bu ifads italyan monsali sézdiir vo “bankin
¢okiisti” monasina golon “banca rotta” ifadssindon yaranmisdir.® Banklar,
onlarin iflas masalalarinin hall edilmasi yoniinds korporativ iflas ganunlarina
uygun olmayan basqa tsullarla digor sirketlordon daha 6zal ve miixtalif
olaraq doayoerlondirilir.#* Bunun sababi, bir sira 6lkalards, bank sistemindaki
miiflislosmonin iqgtisadiyyata miivafiq sobablor ucbatindan miiflislogson vo ya
o0dama gabiliyyetini itiron bagqa sirkatlorin miiflislogsmalardon daha ¢ox zarar
vurmasi vo daha ¢ox “yoluxma” effekti yaratmasindadir. Bu miiflislogmoalor
birinci novbads depozitorlarin ve diger kreditorlarin zararinadir,
uzunmiiddatli bank-miistori miinasibatlorinin pozulmasina, 6donis sistemini
darmadagin etmakls birlikds, diger banklara, maliyye qurumlarina vo hoatta
tmumilikds biitiin makro-igtisadiyyata manfi tasirini gostorir.*

Umumiyyetls, iflas hiiququnun osas moqgsadi kreditorlar arasinda
koordinasiya problemlarinin hall edilmasidir. Bank aktivlari ilo 6hdsliklori
arasindaki nisbatds nazors ¢arpacaq deracods ugurum olmasi, amanstlarin
geri ¢okilmasi zamani bankin 6daniglari qaytara bilmomasi, timumilikds isa
maliyya sistemins olan etibarin shamiyyostliliyi sebabindon bank sisteminda
koordinasiya problemlorini daha siddatli gokilds oziinti gostorir. Bununla
birlikds, hom ex-ante*, hom do ex-post” halinda kreditorlarlarla debtor
arasindaki miinasibotlorin tonzimlonmosindaki effektivliyi do artirilmalidir.
Ex-ante halinda iflas normalar1 (i) debtorlara an optimal risklari 6z tizarina
gotlirmaya va bunun {gilin kifayst godar say gostormoasina tosviq edir; (ii)
kreditorlar torofindon debtorlara oan optimal nozarat yollarini gostorir; (iii)

4 Peter P. Swiret, Bank Insolvency Law Now That It Matters Again, 42(3) Duke Law Journal 469,
471 (1992).

#4 Mosalon, Azerbaycan qanunvericiliyinde kommersiya foaliyyoti ilo masgul olan
miiessiselorin miiflislosma veo iflast ilo bagh {iisul, sert ve qaydalar1 miisyyenlasdiran
“Miiflislogmo va iflas hagqinda” qanun banklara samil edilmir. “Banklar haqqinda” qanunun
X fosli bu mévzuya hesr edilmisdir ve yalmz bu ganunun miiddsalar ils miivafiq
proseduralar hayta kegirilir.

4 George G. Kaufman and Steven A. Seelig, Post-Resolution Treatment of Depositors at Failed
Banks: Implications for the Severity of Banking Crises, Systemic Risk, and Too-Big-To-Fail, Bank
Restructuring and Resolution 163, 163 (edited by David S. Hoelscher, 2006)

4 Burada ex-ante manasinda, iflas hiiququnu tenzimlsyan normalarin debtor v kreditorlar:
iflasdan avvalki, yoni debtorun hals 6deme gabiliyyatine malik oldugu doévrds on uygun
harakeati etmoayo vadar etmasidir.

¥ Burada ex-post menasinda, iflas hiiququnu tenzimleyen normalarin artiq iflas prosesinds,
yoni debtorun ddome qabiliyyetinin movcud olmadifi dévrde debtor vo kreditorlar: on
dogru haraketi etmoyo vadar etmosidir.
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iflasin an uygun zamanlamasina tasir edir.# Mahz bu halda, iflas normalar:
kreditorlarin hiiquglarinin gorunmasina yonalmir, ¢linki bu normalar hoatta
debtorun lehina oldugu halda bels, kreditorlar daha ytiksok faiz doracalori
tolab eda bilar vo ya sart kredit siyasati yerida bilarlor.#’ Bu dévrds debtorlar
daha yiiksok risk almaga meyilli olurlar vo bu da ugursuzluqla naticolondiyi
halda iflas normalarinin miisayyanlasdirdiyi sanksiyadan qaga bilmirlar. Bank
iflaslar1 da bu situasiyadan elo do forglonmir. Halbuki, “Banklar haqqinda”
ganunda iflasin ex-ante halina dair hor hansi bir miiddsa 6z oksini
tapmamisdir, baxmayaraq ki, artiq banklarin miiflislosmoasi zamani
vaziyyatin alo alinmasi bu normalarla tonzimlens bilor vo iflas prosesi
oldugundan daha az moanfi effekt yaradardi.

Ex-post halinda iflas normalar: sirkatin aktivlerinin dayerinin maksimum
giymotlondirilmasine ve normalar dayeri artan aktivlerin yeniden
yerlagdirilmasins yonolir.®® Bu hal, mahz iflas prosesini 6ziinds shato edir.
2007-2008-ci illorde bag veron global maliyyo bohrani vo ondan ovvolki
dovrlords bas vermis bank krizlorine nozor saldiqda aydin olur ki, dovlat
organlar1 miiflisloson maliyyo intitutlari ilo hesablagsmaq ticlin adoton kifayot
godor adekvat olmayan iki todbir tisulundan birini se¢moak macburiyyotinda
galirlar. Ya individual olaraq banklarla maggul olan timumi bir miiflislogsma
prosedurasimi totbiq edilir, ya da dovlet fondlari terafindon yeniden
kapitallagdirilirlar. Faktiki olaraq, miiflisleson ve artiq iflasin bir
addimliginda olan banklar tiglin diinya tizro gebul olunmus 3 hall metodu
vardir: banklarin asas kreditorlar tersfindon “girov alinmasi”; logvetms;
yenidan qurulma.®

Banklarin yenidon qurulmasi, adston onlarin restrukturizasiyalasdirilmasi
ilo bag verir. Restruktruzasiya banklararasi bir foaliyyotdir.>> Bu strategiyanin
asas maqgsadi ham banklarin, hom do timumilikde bank sisteminin édoma
gabiliyyatini vo rentabelliliyinin borpa edilmesidir. Bu iss, banklarin
birlogdirma, satilma vo ya yenidon maliyyalogdirilmoesi ilo bagh
strategiyalarin inkisaf etdirilmasi ilo birlikds, aktivlorinin, amaliyyat va
proseduralarinin yenidon togkili ve saglamlagdirilmasini shats edir.

B. 2007-ci il maliyys béhraninda banklarin iflasa ugramasinin
asas sabablari

4 Matej Marinc, Razvan Vlahu, The Economics of Bank Bankruptcy Law, 8 (2012).

¥ Yeno orada, 9.

50 Yeno orada, 10.

51 Yeno orada, 11.

52 David S. Hoelscher and Stefan Ingves, The Resolution of Systemic Banking System Crises, Bank
Restructuring and

Resolution 3, 21 (Edited by David S. Hoelscher, 2006).
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2008-ci ilin maliyyo bohrani 1930-cu illori shato edon Bohiik Bohrandan
sonra on agir naticalor doguran béhran idi. Umumi nazer saldiqda, maliyye
bazarinda itkilor 1.1 trilyon dollara godor ¢ixmas: ils, ABS va Avropa
olkalorinds lazimi likvidliyin tomin edilmosi {i¢lin 9 trilyon dollar daha
ayrild1.® Bir sira miislliflor likvidlik probleminin béhrandan yaranmasini irali
siirdiiyli halda, likvidlik problemi irrasional olaraq banklardan amanstlarin
geri ¢okilmasi®* ilo alagpli deyil, maliyye institutlarinin 6dems gabiliyystlorini
diizgiin doyarlondirmamasinin naticasi olaraq goriildii.® Bu ciir genis viisat
alan vo miqyasi universal xarakter dasiyan bohran ancaq 100 ilds bir dafs ola
bilordi.

Sobablordon bir negasi ti¢iin toxumlar hoals béhrandan toxminan 10 il avvoal
sopilmayos baslanmisdi. 2001-ci ilde kopiiklonan dotcom partlayist (dotcom
bubble) vo Cinin suratlo bdyilimasi kimi bir sira global hadisalor bag vermisdi
ki, bunlar da 2007-2008-ci il maliyye bohrani vurusundan avval diinya ticarat
modelini vo saviyyasini yenidon formalasdirirdi.®

[lk dafo asag: faizli ipoteka bazarinda (subprime mortgage market) 6ziinii
gostoron maliyye bohranimin bas vermoasinde {mumi sobsb kimi
koptiklonan® igtisadiyyatin (the burst of the bubble economy) partlayis: ilo
birlikde sistemli risklorin® bdhrana sabeb olacaq deracods artmas:
goriiliirdii.® Aktivlerls tomin edilmis kommersiya sonadlorinin® algi-satqist
ilo masgul olan pul tonzimlayicilorinin (money market managers) bazar: tork
etmoasi giymatlorin artmasina ve qiymotli kagizlarin golirliliyinin asag1
diismoasino sobob oldu.®* Aktivlorle tomin edilmis kommersiya sonadi bazari

5 ZHU Daming, The Reform and Development of the ULS. Legal and Financial System — A Reflection
on the 2008 World Financial Crisis, 4(1) Peking U. Transnat'l L. Rev. 49, 49 (2016).

54 [ngilisca: bank run.

5 L. Randall Wray, Global Financial Crisis: Causes, Bail-out, Future Draft, 80 UMKC L. Rev.
1101, 1102 (2011-2012).

%6 Warwick ] McKibbin and Andrew Stoeckel, The Global Financial Crisis: Causes and
Consequences, The Lowy Institute for International Policy Working Papers In International
Economics, No.2.09, 4 (2009).

57 fngilisca: bubble. Burada, bubble economy. Umumilikds bubble, miilkiin talob vo toklif
ganunu terefindesn tesdiqlenmayearsk suni gakilds giymetinin ytikssldilmasidir. Hemginin
vicdansiz ve asasi olmayan bir biznes layihasidir, asasen, sisirdilmis ve uydurma xarakterli
olub, diqgatsiz investorlar: taloys salmagq ticiin nazarda tutulur. Bax: Bill Conerly, What Is A
Bubble?, hitps://www.forbes.com/sites/billconerlv/2013/07/24/what-is-a-
bubble/#2b4a8d4ee648 (2013) (son baxis, 4 Aprel 2017), Homginin bax: Black's Law
Dictionary, 221.

5 [ngilisca: Systematic Risk. Biitiinliikde bazar sektorunun tebiotinds olan bir riskdir. Sistemli
risk sadaca bir sirkete ve ya senayeye deyil, biitiin bazara tesir edir. Bu ciir risklarin
prognozunu vermak ve ya tamamils garsisini almaq miimkiin deyildir. Daha atrafli bax:
Systematic Risk, hitp://www.investopedia.com/terms/s/systematicrisk.asp (sonbaxis: 4 Aprel
2017)

% Yuxanda istinad 53.

60 [ngilisca: Asset-Backed Commercial Paper (ABCP).

61 Michel G. Crouhy, Robert A. Jarrow and Stuart M. Turnbull, The Subprime Credit Crisis of
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borclularin geyri-iglok olma riskini on aza endirmok ti¢lin tominat rolunu
oynayir. Bu baximdan, bu bazarin dagilmasinda hom debtor, hom da
kreditorun rolu var idi. Bels ki, bazi kreditorlar tominatin asag: faizli ipoteka
ehtiva etmasindon narahatgiliq kegirirdilor. Bu ciir goffafligin olmamasi, hotta
asag1 faizli ipotekanin olmamasina baxmayaraq, bir sira debitorlarin borclar:
yenidan kreditlosdirma gabiliyyatini itirmasina sabab olmusdur. Belslikls ds,
bozi fondlar “yaxst aktivleri” sataraq qisamiiddatli “pis aktivleri” alaraq
ticarat foaliyyotini dayandirmis oldu.® Bu iso, “yaxs1 aktivlerin” giymatinin
diismasine va “pis aktivlerin” giymatinin artmasina sabab oldu.

Banklarin ve maliyyes institutlarinin balanslarinda maliyys boslugu
yaradan miisadire olunan ipotekali evlarin (home foreclosures), ipoteka ilo
baglh geyri-likvid aktivlerin ¢coxlugu ilo geyds alinan maliyye béhran: diinya
igtisadiyyatint kredit quthgr ile iflic etmisdi.®® 2006-c1 il arzinde monzil
giymotlari yiiksok veo faiz daracalori asagi oldugu zaman milyonlarla ails
asag1 faizli ipoteka sortlari ilo manzil sahibi oldular ve ya moévcud ev krediti
olan ailolor tonzimlonon faiz  doracslori ile  krediti  yeniden
maliyyologdirdilor.®*  Investisiya  banklari  investorlara  risklorden
differensasiyalagdirilmis tranglar sataraq, bu kreditlori ipoteka (girov)
tominathh qiymoatli kagizlara® veo borc ohdsliklori il tomin olunmus
istiqrazlara® cevirdilor.®” 2007-ci ilin avvellorinds faiz daracalorinin artmast
vo moanzil giymatlorinin asag1 diismasi naticesinds, iki milyona yaxin manzil
sahibi ipoteka 6doniglorindo artan 30% faiz doracoelori ilo tiz-lizo qalmisdi.
Bununla yanasi, he¢ kimin geri 6donis etmayacoyine inanan banklar pul
dovriyyesini tanzimlomays ehtiyact olan vo bunsuz 6z biznes faaliyyostini
hayata kegira bilmoayocok soxslors kredit vermoyi dayandirdilar.®®

Ipoteka ilo bagl istiqrazlarin rosmilosdirilmasinde kredit reytingi
agentliklorinin buraxdiqlari sshvler do bohranin diger bir sobebi kimi
gostorilir.®? Bels ki, ipoteka ilo bagh istiqrazlar icaze olmadig1 hallarda bazara

07, 24 (2008)

hitps://www fdic.gov/bank/analytical/cfr/bank research conference/annual 8th/twmbull ja
rrow.pdf,

62 Yeno orada, 25.

6 Eamonn K. Moran, Wall Street Meets Main Street: Understanding the Financial Crisis, 13 N.C.
Banking Inst. 5, 8 (2009).

64 Jennifer E. Bethel, Allen Ferrell, Gang Hu, Legal and Economic Issues in Litigation Arising from
the 2007-2008 Credit Crisis, Prudent Lending Restored: Securitization After the Mortgage
Meltdown, Chapter 5, 163, 163 (edited by Yasuyuki Fuchita, Richard Herring, and Robert
Litan, 2009).

65 [ngilisco: Mortgage-backed security (MBS).

6 [ngilisca: Collateralized Debt Obligations (CDOs).

67 Jennifer E. Bethel, Allen Ferrell, Gang Hu, 163.

¢ The Financial Crisis of 2008: Year In Review 2008,

https://www britannica.com/topic/Financial-Crisis-of-2008-The-1484264 2009 (son baxis: 10
Aprel 2017).

6 Liaw, yuxarida istinad 35, 5.
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¢ixarila vo ya satila bilmozdi. Investorlar iso gox vaxt onlara kor-korano
inanirdilar. Homin agentlikorin reyting codvallori bazar qiymatlorindaki
doyisikliklara vo 2007-2008 illari arasindak: qiymat enmalari sababils firmalar
arasinda yaranan toxribat: daha da qiciglandirmig oldu.”

Qlobal maliyys bohrani korporativ idarsetmads vo risklorin idars
edilmasindo miivoffoqiyyotsizliyin tomsilgisi idi: ticarat (aslinds iso qumar)
va suratli boylima tizarinds 6zbasina ve diistiniilmomis bir fokuslanmanin
naticosi idi.”

Federal Ehtiyat Sisteminin bohran arzinde miigavilalor vasitssile hoyata
kecirdiyi vo osasinda “bata bilmayoacok qodar boyiik””? siyasoti duran
qurtarmalar “oxlaqi tohliike””® {i¢iin oalverigli zomin idi. Bu halda “axlaqi
tohliiko” banklarin iflasa qarsi dovlat torofindon tstiiortiilii garantiyasimin
olmas1 sobabils, riskli investisiyalarla bagli horokatlordon gaginmaga cohd
etmomosidir. Bu nazariyyo = GrammLeach-Bliley Aktinin  qlivvaya
minmasindan sonra banklarin niys “birlosmoays” meyilli olmasina da aydinliq
gotirir: ¢ox bdylik vo bir-birino baghh olan maliyys hegemonlari olmaga
calisdilar: miiflis olduqglar1 zaman hokiimat do onlar1 qurtarmaq
macburiyyestinds qalacaqdi.” Bununla bels, “oxlaqi tohliika” irrasional olaraq
banklardan omanatlorin geri ¢okilmasindon yaranan likvidlik problemina
nazaran daha az tohliikali olaraq gobul edilir.”

C. Investisiya banklar1 bundan neca tosirlondilor?

70 Yena orada.

7t Yuxarida istinad 55.

72 [ngilisca: too big to fail. Sslinds, “bata bilmayacok qoder bdyiik olmaq” termini tam olaraq
diizgiin ifads deyildir. Belo ki, bir sirket sadace sistematik olaraq da shamiyystli ola biler,
yani onun iflas1 saglam maliyye miinasibatlarine tesir eds bilar. Bu, sirkatin (i) gox boyiik ve
ya (ii) foaliyyoti maliyye sisteminin dayaqlari ilo gox baglantili olmast ils slagedardir. Bunun
bariz niimunasi kimi, 1998-ci ilde Uzunmiiddatli kapital Menecmentliyi Hedc fondunu
gostarmoak olar: Cox boyiik olmasa da, sistemdaki shamiyyetli ve niifuzlu sirkstlarinden biri
idi. Buna gore do, bu termin daha ¢ox “iflasa gox bagh” (too interconnected to fail) vo ya “iflas
etmayacok goder sistematik cohatdon niifuzlu” (too systemically important to fail)
adlandirilmalidir. Bax: Frederic S. Mishkin, Ouver the Cliff: From the Subprime to the Global
Financial Crisis, 25(1) The Journal of Economic Perspectives 49, 66 (2011).

7 [ngilisco: moral hazard. “Oxlaqi tohliike” bir terofin potensial zorerlorinin maliyyetini
biitiinliikls 6z tistiine gotiirmek macburiyyotinds olmadig tigiin haddinden artiq risk almaga
meyilli olmasi naticesinds yaranan problemi ifads edir. Zarar riskinden yaranan izolyasiya
naticasinda s6zii gedan teraf iqtisadi gelirlerini artigmaq tigiin daha riskli davranislarla rol
oynayacaqdir.

74 Christian Evans, The Dodd-Frank Wall Street Reform and Consumer Protection Act: A Missed
Opportunity to Rein in Too-Big-To-Fail Banks, 13 Duq. Bus. L.J. 43, 54 (2011)..

75 Blisa S. Kao, Moral Hazard During the Savings and Loan Crisis and the Financial Crisis of 2008-
09: Implications for Reform and the Regulation of Systemic Risk Through Disincentive Structures to
Manage Firm Size and Interconnectedness, 67 N.Y.U. Ann. Surv. Am. L. 817, 822 (2011-2012).
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1) Lehman Brothers cokiisii

Lehman Brothers Holding Sirksti sorhoadsiz investisiya bankgiligi vo
maliyys xidmatlari gostoran diinya tizra 2985 qurumdan ibarat bir maliyya
sirkati idi.”® 2007-ci ilin noyabrinda sonlanan maliyys ilinds Sirket taxminon
60 milyard ABS dollar1 galir vo 4 milyarddan ¢ox ABS dollari mablaginda
gazanc alda edarak rekord qirmisdi. Bu dovr iiglin sohm hissesinin dayeri
65.73 ABS dollar1 olan Lehman, bir ilden da qisa miiddat sonra, 12 sentyabr
2008-ci ildo 6z dayarini 95% itirarak, sohm hissasinin dayori 4 ABS dollarina
gedar diismiisdii.”” Bundan 3 giin sonra, ABS iflas Qanununun 11-ci Faslino™
asasan, iflasa qarst miidafis tolobini irsli silirdii, ancaq diinyanin an bdytik
iflasindan yayinmagq geyri-miimkiin idi. Mahz bundan 3 giin sonra, Simali
Amerikada investisiya bankg¢ilig1 isini Barclay Bankina tohvil verdi vo satis
proseduru mahkomado qisa zamanda baxilarag, miivafiq gotnama ¢ixarild1.”
Bununla da, tok ABS-da deyil, Lehmanin biitiin 6lkealar {izro filliallar1 da lagv
edildi vo yerlosdiyi Slkalor 6z iflas qanunvericiliyinde miiayyen diizalislor
etmoak macburiyyatinds galdilar. 2009-cu ilds miixtalif yurisdiksiyalarda iflas
prosesini koordinasiya etmok magsadils “Lehman Brothers Sirkatlor Qrupu”-
nun miizakiralori dayandirild1.® Lehmanin iflasi haqqinda deyils bilacok an
asas sey, onun tam da “domino effekti”® yaratmasi idi. Mohz onun iflasindan

76 The Lehman Brothers Default: an Assessment of the Market Impact, Committee of
European Securities Regulators, Ref.: CESR/09-255, 2
hitp:/fwww.convim.pt/pt/Cooperacac/esma/Documentos ESMACHSR/Documents/CESRRelat
oriclmpactolehmanBroMercados.pdf (2009).

77 Rainer Kulms, Lehman s Spill-over Effects: Cooperation v. Regulatory Arbitrage?, 3 Peking U. .
Legal Stud. 3, 4 (2012).

78 11-ci Fosilda asasen, sirketlarin yeniden qurulmasi ile bagli masalsler tenzimlenir. Burada,
debitor 6z biznesini qorumaq ve kreditorlara miisyyon zaman limitinds 6denis etmak iigiin
yeniden qurulmasi plani toklif edir. Bu proses debitorun 6ziiniin ve ya kreditorlarm aidiyyat:
tizra iflas mehkemolorine iddiasit ilo baglanila biler. Ancaq her bir halda, mahkemsa
sohmdarlarin sexsi miilkiyyetini sirketin nizamnamse kapitalinin artirilmasma ve ya sirkete
qgoyduglar investisiyalar istisna olmaqla, risk altinda qoymaz. Yeniden qurulma planinda
kreditorlarin iddialarinin temin edilmasi miisyyen bir iyerarxiyaya ssaslanir. Borclarm
odenilmasi ardiciliginda birinci sirada dovlet ve federal vergi agentliklori ve iscilorinin
maaslar1 ve teminatlar1 durur. Tominatsiz, yoni 6denme ehtimalinin asag1 oldugu borclar iso
ayr1 bir kateqoriyada siralamir. Planda bu borclarin 6denilmasi tigiin sortlor ve mabloglor
doayisdirils biler. Natica olaraq, yeniden qurulma plani ham kreditorlar, ham de mahkams
torofinden tosdiq olunmalidir. Daha otrafli bax: Chapter 11 — Bankruptcy Basics,
hitp:/vwww.ascourts. gov/services-forms/bankruptey/bankruptcy-basics/chapter-11-
bankruptcy-basics (son baxis: 6 Mart 2017), hamginin bax: Chapter 11 Bankruptcy,
http://bankruptey findlaw.com/chapter-13/chapter-11-bankruptcy. himl (son baxis: 6 Mart
2017).

7 Yuxanda istinad, 1.

80 Warwick ] McKibbin and Andrew Stoeckel, 4-5.

81 Iqtisadi sahado bir-biri ilo bagli vo slageli olan qurumlara az-gox eyni deracads tosir edon
hor hansi bir hadisenin tasvir edilorken bu ifadeden istifade olunur. Dairovi formada
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sonra, bir sira investisiya banklar1 6z partnyorlarina giivenarak ytiksak risk
almaga vo yliksok kredit dayagi1®> modelindan istifads etmaye bagladilar.

Biitiin bunlar nazars alindiqda, 2008-ci ilin martinda Bear Stearns Bankinin
ABS Federal Ehtiyat Sistemi torafindon qurtarildig: kimi Lehman tiglin do
eyni proseduranin togkil olunmasi gozlonilirdi, ancaq bu edilmadi. Béhran
zamani “bata bilmayacak godar boyiik” olmayan bankin niys sadsace Lehman
Brothers olmasi sual yaradarken, FED sirkatin dasinmaz amlak yatirimlarinin
doarin bir ¢uxurda oldugunu vo onun qurtarilmasi ti¢tin hiiquqi salahiyyatinin
olmadigini agiqladi.® Lakin, sonralar FED-in solahiyyatli saxslori ilo edilon
miisahibsalorda aslinds sirketin az da olsa ddema gabiliyystli oldugu veo
bununla da sirketin qurtarila bilocayi bildirilmisdi.®

Sirkatin qurtarilmamasinda digar bir sabab do, “oxlaqi tahliikedon” dogan
narahatgiliqidi. Bels ki, bank sistemina samil olunmayan dovlat tohliikasizliyi
(government safety) artiq investisiya banklarina samil olunurdu vo Federal
Ehtiyat Bankinin maliyys institutlarinin daha boytik risklor alaraq “exlaqi
tohliike” yaratmasindan ciddi sokildo ehtiyat edirdi.®* Hogigaton do, Lehman
2007-ci ilin avqustunda baslayan bohrandan sonra belo qgaranliq hesab
foaliyyotlori (shady accounting practices) do daxil olmagla, levereclori
gizlotmak {i¢lin haddan artiq say gostarirdi.® Lehmanin iflasina icaze vemak,
digor firmalara hoddon artiq risk almanin qarsisini almalar: Giglin bir
xobardarliq rolunu oynayirdu.

Digor bir torofdon, o dévrdo gedon proseslor maliyyos bazarlar {igiin agiq
bir sirr olaraq qalirdi vo investisiya banklarindan har hansi birinds
problemlarin yasanacag: halda, Lehmanin hamin siyahinin basinda olacag:
avvolcodon toxmin edilirdi. Lehman investisiya banklar1 arasinda on ¢ox
levereco sahib bank idi; kapitalim1 artirmaq istomoadi; risklorin idars
olunmasinda zoif reputasiyasi var idi.*”

Lehmanin oasas problemlorinden biri onun mohz biznesinds idi:
aktivlorinin asas hissesinin uzunmiiddatliliyi ilo Shdsliklarinin boyiik bir
gismi qisamiiddotli olmasi tozad yaradirdi. Bununla da, sirketin bazarda

diiziilmis dominolardan birinin ¢okmasi biitiin diiziilisiin ¢dkmasine sabab olmasini
oziinde ehtiva eden domino nazeriyyesinden yaranib.

82 [ngilisca: Leverage. Investisiyanin golirliyini artirmaq magsadile borcdan istifade olunmast.
Leverec adi maliyys borcundan bagqa térema giymetli kagizlar, giymetli kagizlarin marja ile
ticareti vo basqa formalarda ola biler. Leverec golirliyi artirmaqla yanasi, investisiyanin
riskini do artirir. Bax: Maliyye Bazarlari Terminlorinin Izahh Liigoti, 131-132 (2010).

& Revisiting the Lehman Brothers Bailout That Never Was,
hitps://www.nvtimes.com/2014/09/30/business/revisiting-the-lehman-brothers-bailout-that-
never-was.htiml (son baxig: 7 Mart 2016).

8 Yenoa orada.

8 Frederic S. Mishkin, Over the Cliff: From the Subprime to the Global Financial Crisis, 25(1)
Journal of Economic Perspectives, 49, 53 (2011).

& Yenoa orada.

¥ Yenoa orada.
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galmaginin tok yolu onun borclanmasinda idi. Bundan basga, Lehmanin
qarisiq holding idarsetmo strukturu olagadar®®, bir bazar seqmentindo
investorun etibarinin itirilmasi, biitlin Sirkstlor Qrupunun maddi vaziyyatina
tosir eda bilordi.®

Digor torafdan, derivativlor tizra miigavilslarin miirokkabliyi va saffafligin
olmamast Qlobal Maliyye Bohraninin asas sobeblorindon biri kimi
gostorilorkon, Lehman isindo do bu masalo miizakirs moévzusu idi. Hagigaton
ds, derivativ miiqavilalarls alagali Lehmana qarst islar onun iflasi ilo asanligla
hoall olmusdu.

2) Bear Stearns-in qurtarilmasi

Sort ticarot moadoniyyati ilo taninan® vo Amerikanin 5-ci an bdytik banki
olan 85 yasindak: Uol Strit sirkesti Bear Stearns 15.000 nafarlik isgi personali
ilo ipotekali monzil kreditlorinds gabagcil yerlordon birini tutur. i1k dofo 1985-
ci ildo 6z sohmlorini agiq bazarda satisa buraxan sirkot giymotli kagizlar tizro
anderrayter kimi diinyanin bir sira noqtasinda brokerlik xidmatlori gostorirdi.

Bear Stearns-in artiq mdiflislosdiyi dovrde ipoteka tominath giymatli
kagizlardan ibarat kredit portfilino agir zoror doymisdi. Ancaq bir investisiya
banki kimi $irkatin osas problemi qisamiiddatli (bu adaton “bir gecalik” da
adlanir) repo miigavilalori ve Ohdaliklorini yerino yetirocok qgodar
likvidliyinin olmamasi idi. Bankin 2008-ci ildon etibaran 17 milyard dollardan
ibarot nagd ehtiyati 102 milyard dollar olan o6hdsliyinin yalniz 17%-ni
garsilaya bilirdi.* 11 milyard dollarhq ssermayesine qarsiliq 30 gatt goder
ohdoliyi olan bankin likvidlik problemini aradan qaldiracagina bazarda
etibarin olmamasi, vo bankin miistorisi do olan hedc fondlar1 da daxil
olmagla, kreditorlarin 6z omanatlorini bankdan geri ¢okmaosino vo bankin

8 Lehman Brothers Sirketloq Qrupu Lehman Brothers Bancorp Inc, Lehman Brothers
Commercial Corp. (LBCC), Lehman Brothers Inc. (LBI), Neuberger Berman, Lehman Brothers
Holdings Plc, UK, Lehman Brothers OTC Derivatives Inc. (LOTC) kimi sirkatlorden
ibaratdir.

8 Warwick ] McKibbin and Andrew Stoeckel, 5-6.

% Sort ticarat madeniyyeti onun risk almaga meyilli olmasindan vo “aqressiv” davranisindan
irali golirdi. Bu madeniyyat heale yarandigy ilk illarden mévcud idi: 1920-ci illards investisiya
miihitinin yeni inkisaf etdiyi vaxtlarda tutarll bir investor kimi davranan sirkat, 1930-cu
illorin “Boyiik Bohranin1” is¢i personalmin sayim azaltmaqla, ancaqigcilerin emak haqgglarimni
kosmoadon “sag qala bilmisdi”. Mbahz bu davrams: ilo tanman Sirket, 2007-ci ilds Fortune
Magazine-nin firmalarin terafinden an ¢ox bayenilen Sirkatlar siyahisinda giymetli kagizlar
tizro ixtisaslasan sirket kimi Lehman Brothers-den sonra ikinci sirada yer tutmusdu. Bax:
America's Most Admired Companies 2007
hitp://archive fortune.com/magazines/fortune/mostadmired/2007/industries/industry 52.ht
md (son baxis: 13 Aprel 2017).

1 Yener Coskun, Kiiresel Kriz Siirecinde Yatirim Bankalar: ile Diger Finansal Aracilarda Yasanan
Finansal Basarisizliklar ve Kamusal Miidahaleler, 71 Bankacilar Dergisi 23, 25 (2009).
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aktivlarini hotta zarars olsa bels sataraq borclarini 6demaya ¢alismasina sobab
olmugdur.*?

Investisiya banklari monzil bazarindaki partlayisdan sadaco ipotekali
kreditlorin xeyli hissesinin satin alinmasi ilo deyil, hamginin bu kreditlori
timid edilon galir vo risklars asas gotiirarak, digar investorlar: calb edas bilacok
formada strukturlasdirilan aktivlors gevirorok xeyri aldo etmok istoyirdi.”?
Ipoteka tominatli giymatli kagizlar vo borc taminatli istiqrazlar olaraq taninan
bu aktivler Bear Stearns-in 2 boyiik hedc fonduyla mashurlagmisdr: “Yiiksak
daracali strukturlagdirilmig kredit strategiyalar: fondu”** va “Yiiksok daracali
strukturlasdirilmis kredit strategiyalar1 boyiidiilmiis leverec fondu”®.% 2007-
ci ildo bu hedc fondlar1 20 milyard doayorindo borc 6hdaliklori ilo tomin
olunmus istiqrazlara sahib idi vo bu derivativlor do ipoteka tominatl giymaotli
kagizlara osaslanirdi. Beloliklo, 2006-c1 ildon diismoayo baslayan giymotlor
hamin hedc fondlarinin sonunu gotirmisdi.

Ancaq bata bilmayacok qgodar bodyilik olmasi vo sistemli risk yaratma
tohliikasi Federal Ehtiyat Sistemin Bear-in sshmlarinin JP Morgan torafindon
satin alinmas tiglin gorait yaratmasina sabab olmusdu. Bas Federal Ehtiyat
Sistemini buna vadar edon no idi? Bir investisiya banki 6z ononovi
mosgguliyyotindon oslave olaraq gostorilon 2 mihim foaliyyoti do hoyata
kecira bilar: (i) sshmlarin, istiqrazlarin ve digar giymatli kagiz vo hissalor da
daxil olmaqgla investisiya portfelinin idarogiliyi; (ii) osas market-meyker
(bazar istirak¢is1) vo kontragent toraf olaraq birjadankenar derivativ
bazarinda (over-the-counter (OTC) derivatives market) idaragilik. Investisiya
risklorinin normadan artiq olmasi sshmdarlar ve kredit veranlor {iglin
xobardarliq signalt olmalidir, ancaq investisiya zararlorinin bir bankin
derivativ bazarinda 6hdaliklorini 6doma qabiliyyatine manegilik tératmoadiyi
vaxta godar maliyye sistemi {i¢lin birbasa risk yaratmir. Bear Stearns xilas
edildi, ¢iinki global maliyyo sisteminin osas hissesiylo olan derivativ
miigavilalori onu “bata bilmayacak qadar bir-biri ilo slagali” hala gotirmisdi.””

%2 Yena orada.
% Bryan J. Orticelli, Crisis Compounded by Constraint: How Regulatory Inadequacies
Impaired the FED's Bailout of Bear Stearns, 42(2) Connecticut Law Review, 647, 653-654
(2009).

9 [ngilisco: High-Grade Structured Credit Strategies Fund.

9 [ngilisco: High-Grade Structured Credit Strategies Enhanced Leverage Fund.

% BRYAN J. ORTICELLI, yenas orada.

7 Dwlght Jaffee & Mark Perlow, Investment Banking Regulation After Bear Stearns, Economists’
Voice 1, 1-2 (2008) htt

//faculty.salisburv.edu/~Ixarvi/data/regulation.pdf.
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III. Dodd-Frank Qanunu va Volcker Rule: investisiya

banklarinin yeni dovrii

Maliyys bohranindan alinan oan bdylik dors daha effektiv tonzimlayici
normalara olan ehtiyac idi. Dodd-Frank akti maliyys amsliyyatlarinda
standartlarini toyin etmok vo névbati maliyys bohraninin garsisim1 almaga
istigamatlonmisdir.

Dodd-frank (i) maliyye bazarinda stabilliyi tahliikoye ata bilocok proseslori
izlomak vo bunun gqarsisini almasi {glin Maliyyo Stabilliyi Nozarot
Komitosini® qurdu; (ii) ipoteka bazarimi vo kredit karti sahosi tizro
monitorungi hoyata kecirmosi {iglin Istehlakgilarin Maliyyo Miisafiosi
Bilirosunu®” vyaratdi, (iii) derivativlorin tiglinci kliring evi (third-party
clearinghouse) torofindon sdvdslasdirilmasini maslohat gormakls birlikds;
(iv) FED-o iflas edon banklar1 nizamli olaraq lagv etmak salahiyyatini verdi.'®

Dodd-frank Qanununa osason, investisiya banklar1 birjadankonar
derivativ omoliyyatlarinda hartorofli tonzimloyici rejimls {izlogmisdi.'®!
Qanun Goldman Sachs vo Morgan Stanley kimi investisiya banklarinin ABS-
da svoplarin vo qgiymotli kagizlarla bagl svoplarin tonzimlonmoasini ABS
Omtoo Indekslari Ticarot Komissiyasi® (CFTC) vo Birja vo Qiymotli Kagizlar
tizro Komissiya (SEC) kimi qurumlar hoyata kecirmoyo basladi. svoplarin
miisyyon novlarinin markazi kliringinin hayata kegirilmasini vo bu clir
svoplarin algi-satqisinin miioyyonlasdirilmis birjalarda vo ya diger icra
qurumlarinda hayata kegirilmasini miiayyon edildi. Bununla yanasi, ganun
svop dilerlorinin ve asas svop istirakgilarinin CFTC-dan, giymatli kagizlarla
dlagali svop dilerlorinin vo yensa qiymotli kagizlarla slagsli svop
istirak¢ilarinin SEC-doan geydiyyatdan ke¢masini tolob edirdi.'®

Son dtizalislari il 31 yanvar 2014-cti ilds ¢ap olunan Volcker Rule 1 Aprel
2014-cti ilda ganuni qlivvoyo minmisdi. Buna baxmayarag, banklar Volcker-o
asasan, ohdsliklarini hals 2015-ci ilin 21 iyulundan etibaran yerina yetirmaya
basladilar.'® Sabob isa aydin idi: Banklar Volcker-o nifrot edirdi. Ciinki
Volcker, Goldman Sachs va ya JP Morgan kimi banklarin 6z maliyys vesaitlori
ilo riskli yatirimlar etmasini, onlarin hedc fondlarinda va ya 6zal investisiya
sirkatlorinda boylik paylara sahib olmasini gadagan edir.®

% [ngilisco: Financial Stability Oversight Committee.

9 ngilisco: Consumer Financial Protection Bureau.

100 Christian Evans, yuxarida istinad 74, 52.

101 Liaw, yuxarida istinad 35, 2.

12 fpgilisca: Commodity Futures Trading Commission (CFTC).

103 Liaw, yuxarida istinad 35, 2.

104 Volcker Rule Implementation, https://www.occ.treas.gov/topics/capital-markets/financial-
markets/trading-volcker-rule/volcker-rule-implementation.himi (son baxis: 18 Aprel 2017).
105 Wall Street hates the Volcker Rule. Will Trump finally kill it?
hitp://money.cnn.com/2017/01/09/investing/volcker-rule-trump-wall-street/  (2017)  (son

baxig: 18 Aprel 2017).
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Volcker Rule banklarin dayanigliligini vo tahliikasizliyini artirmaq ve bu
qurumlarin faaliyyeti etibarilo togqqusan maraglar: veo yaranan konfliktlori
azaltmaq moagsadilo hazirlanmigdir.'® Dodd-frank Qanununun 619-cu Fasli
ilo yanasi, hom ds ABS-in Bank Holding Sirkstlari haqqinda Akta'® slave
edilon VR banklara hedc fondlar1 vo 6zal investisiya fondlar1 ilo ticarat,
yatirimlarla bagli miinasibatlor qurmagq ve ya torafdasliq etmoak, sponsorluq
va ya diger miinasibatlor qurmag: qadagan edir.'® Volcker-do gostarilon bu
“ticarot” ifadosi oslinde investisiya banklarinin treyding foaliyyotindo
mithiim rol oynayan “geydiyyata alinmis ticarat”'® basa diistilmalidir.
“Qeydiyyata alinmig ticarot” dedikds iss, banklarin 6z maliyys vesaitlarini
miistarilori tiglin gostardiklari xidmatdan galacok mableg vo faizlorden daha
¢ox aktivlorin qgiymotlorindaki doayisikliklorden ve faiz daracesinin
oynamastyla alds oluna bilocok goliro goro riske atdig: foaliyyotlor basa
diistiliir.'? Bu fealiyyatlors har hansi giymatli kagiz ve ya derivativler do daxil
olmagla hor név maliyys sanadlarinin xtisusi bir magsadls, yoni qisa miiddat
arzinda yenidon satmaq tiglin vo ya qisamtiddstli giymat oynamalarindan
qazanc oldo etmok {iglin yenidon satisinin hoyata kegirilmosi ti¢lin aparilan
omoliyyatlar nozards tutulur.! Lakin bu yalniz qisamtiddatli manfoato samil
edilir, uzunmiiddstli vo ya investisiya mogsadli omoaliyyatlara aid edilmir.
Bununla yanasi, anderrayting, market-meykinglo slageli fealiyyetlor, risk
azaldilmasi ils slagali hedcing faaliyyati do istisnaliq togkil edir.''?

“Qeydiyyata alinmig ticaratin” daqiq bir izahi olmadigina ve ¢ox shatali
ticarat qadagasindan doga bilocok manfi naticalari nazars alaraq Volcker-in
asasinda duran montiq kimi belo gostorilir ki, maliyyo institutlar1 spekulyativ
vo riskli emoliyyatlar aparmaq istoyirso, dovlat torafindon verilo bilocok
maliyya dastayini (taxpayer resources) tohliiks altina almamalidir.''?

Qanun banklarla mtistorilor arasinda yaranan maraq toqqusmalarimnin
garsisini almagq tiglin ciddi tonzimlomalori 6ziinds ehtiva edirdi. Homin
konfliktlors misal olarag, bohranin yeni basladigi dévrds Goldman Sachs-in
miistorilorine satdig1 miirokkeb giymatli kagizlarin batmasiyla bagh “boytik
morclora” girarok vo hoatta miistarilorine bunun xebardarligini etmadon golir
alds etmoaya ¢aligmasini misal gostormok olar. Qisasi, Volcker Rule nazari
cohatdon, dovlat torafindon maliyye dastoyinin tomin olunan bankgiligi, bels

106 Andrew F. Tuch, Conflicted Gatekeepers: the Volcker Rule and Goldman Sachs, 7(2) Virginia
Lawé&Business Review, 366, 373 (2012).

17 [ngilisco: The Bank Holding Company Act of 1956.

108 Dodd-Frank Act, Sec. 619, 12 USC 1851.

109 [ngilicsa: Proprietary trading.

110 Gerald Epstein, Volcker Rule: Swiss-Cheesed or Beefed Up?, 49(2) Intereconomics, 111 (2014).
1 Andrew F. Tuch, yuxarida istinad 106, 374.

112 Governor Daniel K. Tarullo, The Volcker Rule,

hittps://www .federaireserve.gov/newsevents/testimony/tarullo20120118a htm?utm source=
Twitter&utm medium=SM&utm campaign=Twitter (2012) (son baxis: 25, May, 2017).

113 Gerald Epstein, yuxarida istinad 110, 111.
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bir dastayi olmayan, riskli va spekulyativ bankgiligdan ayirmaq tigtin idi: bu,
sanki Glass-Steagal aktinin daha yumsaq versiyasina bonzayir.

Volcker Rule-in an bdyiik moanfi cohati “bata bilmacoysk gadar boytik”
siyasatini aslinds gozardi etmoasinds idi. Konqres “bata bilmayacok godar
boytiik” konsepsiyasini pargalayacaq, Uoll Striti yenidon quracaq ve dévlatin
sigortagt rolunu sonlandiracaq ohamiyyetli bir qanun ¢ixarmaq ovozino,
onlarin isloma mexanizmasina miidaxils etmayi rodd etdi.'* Bu iss, golacokda
yenidon bohranin bag qaldirmasini istisna etmirdi.

Notico

Azarbaycan Respublikasinda investisiya bankgiliginin faaliyyat dairasi har
no godoar oldugca moahdud olsa da, diinya iqtisadiyyatinda xtisusi bir
movgeyo malik oldugu danilmaz faktordur. Hal-hazirki Respublikadaki
miirokkob iqtisadi soraitino diqqgot etdikds, bu bankgligin yayilmasi
miizakiro obyekti ola bilor. Belo ki, digor maliyys institutlarinin isinin
asanlasdirilmasinda vo timumiyyotls iqtisadiyyatda proseslorin dévriyyasini
ylingtillosdiracoyi askar olsa da, bu faaliyyatin 6zii ilo birlikds gotiracoayi
risklor do onu hayata kegirocok bankirlorin professionalligindan vo risklorin
idaro edilmasindoki pesokaligindan birbasa asili olacaqdir. Bazar
igtisadiyyatinin koklorinin hor giin daha da dorinlogdiyi dévrde dovlat
tonzimlomasino vo dovlet fondlarina timid baglamaq ovezino, moahz bu
investisiya banklarindan bir sira hiiquqgi soxslerin maliyys bazarinda 6z
movqeyini tutmasi tig¢iin birbasa dayaq kimi istifads oluna bilar. Nozars alsaq
ki, Respublika arazisindo hotta dovlot fondlar1 belo hiiquqi soxslori asag: faizli
kreditlo maliyyolosdirorkon kommersiya banklarinin vasitogiliyindon istifado
etmoali olur vo verilon kreditin sonraki taleyi barods diistintilmdtir, investisiya
banklarinin vasitagiyi il bu halda maliyyslasdirilms ilo yanasi, pullarin idars
edilmasi vo yeri goldiyi zaman bu baroads ixtisaslagsmis miitoxassislarin
hiiquqgi sexsin yenidon dir¢almesinde vaziyyeti alo almalar1 daha effektiv
vasitodir.

Goldman Sachs-in CEO-su Lloyd Blankfein-in “Tanrimin isi” olaraq
adlandirdig1 investisiya bankgilii, olbatto ki, global maliyys bohranindan
yan ke¢madi. Sigorta vo timumi bank sektorunda oldugu gadar investisiya
bankgiliginda mihafizokarligin olmadig1 aydin masolodir. Ancaq, sarmayo
bazasi ilo aldig1 ytiksok risklor bir-biri ilo uygunlagsmamasi bu banklarin an
boyiik bolast olmusdu. Qisa vo ya ortamiiddatli qiymotli kagizlar
maliyyologmolori do digor bir torofdon maliyye baximindan risklori daha da
artirmisdi. Hansi ki, bu tinslir Lehman Brothers vo Bear Stearns-in da bu clir
davranmasi onlarin sonunu gotirmisdi.

114 Christian Evans, yuxarida istinad 74, 57.
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Boylik Bohran dovriinds o dovrki ABS prezidenti Franklin Ruzveltin da
geyd etdiyi kimi, oan miihiim gorarlar bohran dévriinds gebul edilir.'® 2007-
2008-ci il bohranindan g¢ixarilan naticolorle maliyye bazarini yeniden
tonzimlomok moagsadilo gobul edilon Dodd-Frank Qanununun osas rolu da
golacokds bohranlarin gargisini almagq tiglin real igtisadiyyata dastok olacaq
maliyyo sisteminin qurulmas idi. Volcker Rule ila xtisusilo do Glass-Steagall
Aktinin qilivvedoan diismosi ilo yixalan kommersiya va investisiya banki
arasindaki tohliikasizlik divarin1 yenidon inga edilmesino cohd gostorildi.
Bununla da banklarin diggeatini 6z mdstorilorine xidmat goéstormosino
yonlondirilmays ve “boylik spekulyativ morclorinin” garsisint almaga
fokuslanildi. Volcker Rule ve Dodd-Frank stabil banking sektorunu
formalasdirmagq tigiin ABS ganunvericiliyinin miihiim normalarindan hesab
olunur.

15 Yena orada.
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Sanam Mustafayeva*™

Diinyavi va islam 6lkalarinda miisalman
qadinlarin hiiquqi statusu

Amnnotasiya

Feminizm sahasinda problemlorla qargilagsan Islam dini va ondan térayon Islam hilququnda
qadin hiiquglarimin oks olunmast masalasi har zaman miibahisa dogurur. Miixtalif olkalorda
maskunlasmms miisalman gadmlarin hiiquglan var ilo yox arasmdadir. Bu nédqteyi-
nazardon, magalada Islamda oks olunan qadin hiiquglar ila islam 6lkalarinda mévcud olan
qadin hiiguglarimn miiqayisasina, diinyavi olkalards miisalman gadmlara “diinyavilik”
prinsipinin samil edilmamasi masalasing yer verilmis, hom miisalman, ham da diinyavi
olkalarin niimunasinda atrafli arasdirma aparilmigdy.

Abstract

Islamic religion that faces problems in the area of feminism and in the Islamic law that
derives from it, the question of reflection of woman rights always creates controversy. The
rights of muslim women that had been settled in different countries are between “there is”
and ” there is not”. From this point of view a place was given to the comparison of the
woman rights in Islam and the woman rights existing In Islamic countries, to the question
of not applying the “secularization” principles to Muslim women in secular countries,
besides these problems were investigated in the sample of both Muslim and secular countries.
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Giris
arix boyunca hor bir ford kimi hiiquglara sahib ola bilmayon gadinlar
hal-hazirda on {ist soviyyodo imkanlara malikdirlor. Lakin son dévrde
gadin hiiquglarinin - mévecudlugu ilo  realizasi arasinda st
gapanmayan bosluglar vardir. Homin bosluglar: comiyyat ya tstii qapali, ya

* Baki Dovlet Universiteti, Hiiquq fakdiltasi, 3-cii kurs, 1436-c1 qrup tslabasi.
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da agq formada Islamla olagolondirir. Hogigoton do Islam hiiququ
¢orgivosinda gadin hiiquqlarina yer verilmirmi?

Miisalman gadinlarin aqidosino goro moruz qaldig tozyiqlor XXI asrdo
glindomdon diigmiir. Istor Islam dini rohber tutulan 6lkslards, istorsa do
diinyovi 6lkalards bu hallar forgli formalarda tozahiir edir. Buna gora do
I[slam dini her zaman zidd fikirlarlo garsi-qarsiyadir. islam dévlstlorinde
gadinlarin moaruz qaldigr hiiquq pozuntularinda “din” aspekti bshans
rolunda ¢ixis edirso, diinyovi 6lkalorde miisalman gqadinlarin moruz qaldig:
geyri-qanuni hallarin asl sobabi onlarin dinidir. Movcud vaziyyat miioyyan
bir cografi orazi dairssindo mohdudlagsmir. Bu sebobdan sirf miisalman
gadinlarin hiiquglari masslasi aragdirmanin moévzusu olacaqdir. Magalada
[slamda m&évcud olan gadin hiiquglar ils birlikds, miisalman gadinlara qarst
yonalan hiiquq pozuntularinin sebablari miisyyen olunacaq ve nazari hisss
ila totbiq arasindaki forq ortaya qoyulacaqdir. Miisalman 6lkalarinds yasayan
qadinlarla diinyovi o6lkelorde yasayan miisolman qadinlarin hiiqugi
vaziyyatinin ortaq ve forqli cohatlori aydinlagdirilacaqdir.

I. Islami ve diinyevi 6lkelards qadin hiiquglarinin

moanboyi
A. Qurani Karimds gadin hiiquq subyekti kimi

Qurani-Kerimds  gadinlarin ~ sosial ~ voziyyeti  iki  aspektdas
doyarlondirilmisdir: 1. islamdan énceki dévrds gadin; 2. Islamda gadin.
Burada gadinlarin hiiquq va vazifslari, eyni zamanda kisinin gadin garsisinda
dasidig1 vozifolora yer verilmisdir. Bir név mévcud olan bu hiiquq ve
vozifalor sinallagmatik xarakter dagiyir. Islam hiiququnun tatbiginds yaranan
problemlari daha doqiq hall etmak tiglin bu htiquq miinasibatlorinin subyekti
olan qadinlarin sahib oldugu hiiquglarin nazardon kegirilmoasi zoruridir.

1. Yasamaq hiiququ — Islamin bargoerar olmasi dogulan qiz usaqglarini
oldiirmak adatini zamanla siradan ¢ixardi. Kigik qizlarin yasamaq hiiququ
onlarin tobii hliquglarindan biri olub, Quranda 6z sksini miixtslif formalarda
tapmusdir: “O, istodiyini yaradir, istadiyino qiz, istodiyine oglan 6vlad: ota
edir.”?

2. Coamiyyatda istirak etmak hiiququ — Islamdan énce bazi gadinlarin
comiyyotde movqgelari var idi, lakin bu sadaco varli va asilzads naslina
monsub olanlara aid idi. Bu clir qadinlardan biri Mahommaoad Peygombaorin
(s.2.s.) birinci hayat yoldas: Xadice xanim idi ki, o Makkads gadinlardan va
bozi kigilordon iistiin mdvqgeyo malik idi.2 Islam yarandiqdan sonra iso
tobagasindan asili olmayaraq biitiin qadinlara bu hiiquq tanindi. Mehommad

! Meryem Arikfidan, Islam Hukukunda Kadin Haklarinin Korunmasina Yénelik Tedbirler,
26. (2015).
2 Yeno orada, 9.
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Peygombora (s.a.s.) biat edon gadinlar 6zlarins ictimai sferada yer tapdilar.
Bozilari bu sahada xeyli aktiv olmus, bazilari isa kigilorden geri galmayan
torzda islahat¢i todbirlor hoyata kegirmisdir. Masalon, Harun or-Residin
arvadi Ziibeyda. Ziibeyds xanim Moakkaya i¢moli su ¢okdirdiyine gors
sudasiyanlar indi do gohorin kiigolorindo “Eyni Ziibeydo” (“Ziibeydonin
gozlori kimi soffaf su”) bagiraraq gozirlar.?

3. Ayri-seckiliya maruz qalmamaq hiiququ - Bir qayda olaraq hom
qadinlar arasinda boraborliyi, hom do gadin vo kisi arasindaki baraborliyi
oziindo oks etdirir. Kimliyindon, statusundan vo modvqgeyindon asili
olmayaraq biitlin gadinlara eyni doracodo hiiquglarin taninmasi bels stibut
olunmugdur. “.Allah yaninda on {stiin olanimiz, giinahlardan
cokineninizdir.” Islam {i¢tin qadin ve yaxud kisi olmaq yox, dnamli olan yaxsi
vo tomiz bir insan ola bilmakdir. ©gar ki, Islam hiiququ kisilorin manafeyine
xitab edon bir sistem olsaydi, Qurani Kerimds “Kisilor” adlanan bir suraya
rast golordik. Lakin sonuncu semavi din kisilordon ¢ox gadinlarin
gorunmasina, onlarin giymatli tutulmasina énom gostordiyi ti¢tin Nisa, yoni
“Qadinlar” adlanan surade gadinlarin mévqeyini tonzimlayir.*

4. Se¢mak va se¢ilmak hiiququ - Quranda geyd olunur ki, “Ey
Peygombor! Momin qadinlar Sena golib biat etdiklarinds onlarin bistlarini
gobul et va Allahdan onlarin gilinahlarinin bagiglanmagin dils. Ciinki Allah
rohmli vo bagislayandir.” Bist etmok qadinlarin azad bir gokilde o6z
rohbarlarini segmasi anlamina goalir vo bu hiiquq Islamin bargorar oldugu ilk
dovrlorde meydana golmisdir.® Segilmak hiliququna goldikdo iso, bu hiiququ
gadinlara qadagan edan har hansi bir dalil yoxdur. 9ksine Quranda geyd
olunur ki, kisi vo qadinlara har bir isds masuliyyat eyni doracads verilir. Nisa
surasi 58-ci ayade gostorilir: “Allah size amansatlori, insanlarin haglarin
onlara qaytarmagi amr edir. Insanlar arasinda hokm cixaranda adalatli hokm
¢ixarin.”®

5. Tahsil hiiququ - Qurani Kerimde ©laq surssinin birinci ayasinin
“Oxu!” deya baslamasinin manasi ondadir ki, Allah har bir cins tiglin elmi vo
dyranmoayi vacib bilmisdir. Qadinlar Islamin galisi ilo oxu ve yazi qaydalarini
Oyranmis vo Oyratmoya baslamiglar.”

6. iqtisadi miistaqillik hiiququ — Qadin ixtiyarinda olan irsdan, hdeasinda
olan maldan istadiyi kimi istifads edas bilor.?

3 Miibariz Siileymanli, Shmoad Agaoglu, “Islama gora ve islamiyyotde qadin” asarine elmi-
tonqidi yanasmalar, 75 (2008).

4 Yuxanda istinad 1, 10.

5 Yeno orada, 111.

6 Yeno orada, 113.

7 Yena orada, 104.

8 Obdiirrohman Yusifpur, Islam dininds gqadin mesalasi (Tarciime: Haci Soltan, Gersivoz
Nazim), 6 (1995).
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7. Xarclarini talab etmak hiiququ — Qadmnin bu hiiququ kisilorin vazifasi
olaraq formalagmigdir. Yoni kisi 6z qadininin biitlin xarclarini (yemak, igmak,
geyim va s.) 6damolidir. Kisi imkan: oldugu halda gadinin xarclarini tomin
etmirso, qadinin istadiyi vasitolorlo arindon ehtiyaclarimi 6domoyi talob etmok
hiiququ var. Buna nail olmadigda, mahkomayo miiraciat eds bilor.® Bu,
mohkoma miidafissi hiiququnu ortaya ¢ixarir.

8. Nikahda sarbastlik hiiququ — Islamda qadinin izdivaci 6z slindadir, bu
mosalodo har hansi bir macburiyyat yolverilmozdir.’ 9gor nikah aqdindo
qarsihgh raziliq olmazsa, Islam baximindan bu miiqavilo etibarli hesab
olunmur.™

9. Miras hiiququ - Bu hiiquq Nisa surasinds 6z aksini daqiq qaydada
tapmusdir.'? Suradas geyd olunur ki, bir oglan 6vladinin pay1 iki qiz évladinin
payina barabardir. Bu, ailonin strukturu ilo bagldir ve Islamda maddi
mosalolor tizro mosuliyyat kisiyo verilmis bir 6hdslikdir. Ona goro do bu
gayda qadinlara qars: ayri-segkilik nazards tutmur.'?

10. Eyni haqq va cazanin verilmasi'* - Togsirli olan har bir saxse miidafis,
somimi pesmangiliq qaydasinda tagsirini etiraf etmoak hiiququ ve toratdiyi
amolo goro masuliyyat prinsipi nezers alinmaqla coza tadbirlori totbiq
olunur.?

B. Beynoalxalq hiiquq normalarinda aks olunan qadin hiiquqlan

Orta astlora nazar saldiqda gérmoak miimkiindiir ki, islam 6z galisi ilo onun
gobul olundugu comiyyatlords qadinlar: xilas etmisdir. Onun orta asrlords
Sorq qadinlarina tamidigr hiiquglara Avropa ve diger 6lkslardoki gadinlar
uzun illor boyunca malik deyildilor. XIX asro godor Danimarka vo Fransada
gadinlar miras payindan mshrum idi.’* Fransada qadin hayat yoldasinin
icazasi olmadan bank hesabina pul yatira bilmaz vo ya buradan pul gotiira
bilmozdi. Isvegrads iso qadinin secma vo secilma hagqiin taninmasini
comiyyat gobul etmak istomirdi. Qadinlarin hiiqugqi statusu, onlarin kisilarla
borabarliyi masalasi II Diinya Miiharibasinden sonra BMT ¢orgivesinda
globallasdirilmis, buna dair bir ne¢a beynslxalq miigavile baglanmis va
dovlatlorin tizarina bu sahads ciddi 6hdaliklor qgoyulmusdur. Bu sahads olan
ilk ciddi addimlardan biri 1948-ci il Umumdiinya insan Hiiquglari
Boayannamaosidir va o, ayri-se¢kilik mahfumunu yekdilliklo rodd edir.

9 Yenoa orada.

10 Yeno orada, 5.

1 Yyxanda istinad 1, 43.

12 9trafli bax: Nisa, 4:11/12.

B Yuxanda istinad 1, 117.

14 Lalo Ménsiimova, Islamda Qadimin Statusu, 2 “"Dovlat vo Din” Ictimai fikir toplusu, 110, 115
(2009).

15 91-Maido, 5:33/34.

16 Yyxarida istinad 8, 3.
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XX asra godar qadinlar daha ¢ox siyasi hliquglar talab edir, xtisuson se¢mak
ve secilmok hiliququna malik olmaq istoyirdilor. “Qadinlarin Siyasi
Hiiquglarina dair Konvensiya” (1953) XX asrds biitiin diinya gqadinlarina bu
hiiququn taninmasini zaruri bilmis, “Qadinlara garst ayri-se¢kiliyin aradan
qaldirilmasina dair Konvensiya” (1981) iso beynolxalq arenada gadin vo kisi
hiiquq baraborliyini tosdiq etmisdir. Burada qadinlar tiglin nazards tutulan
htiquglar genis sokilda izah olunmusdur: 7-ci maddas qadinlar tigiin siyasi, 10-
cu maddao tohsil sahasinds, 11-ci madds masgulluq sahasinds olan hiiquglari,
14-cti madds kand yerlorindo yasayan qadinlarin voziyyotini tonzimloyan
normalar1 oks etdirir vo lizv dovlatlor tiglin ciddi vozifalor nozordo tutur.

[slamda gadin hiiquglarinin tosbit olunmasi ilo gadin hiiquglarmin
beynolxalq gqaydada tonzimlonmasi arasinda 13 osr forq moévcud olsa da,
verilon gorarlar ve qobul edilon normalar Islamdaki qadin mévgeyile kosisir.

I1. Miiasir dévrds Islam hiiququnun tetbiqi ve bu
olkelarda qadinlarin veziyyeti

Umumiyyatla, miisalman gadinimnin evolyusiyasim1 dérd marhoalays
bolmoak olar: birinci - Mohammoad peygombar (s.0.s) vaxtindan amoavilorin
hokmranhgina godarki dovr; ikinci - amavilorden tiirklors godarki dovr;
tgtlincli — tiirklorin hakimiyyestinin dovrii; dordiincii — gqadinin tamamils
niifuzdan diismosi dovridiir.”

Miisslman hiiququ diger hiiquq sistemlari kimi 6zlinds ehkam qaydalar
hesab olunan normalari oks etdirir ki, bu normalarin tatbiqi hor bir mtisolman
ford — hom fiziki soxslor, hom ds miisalman dovlstlari {iglin zaruridir. Bazi
fikirlora gdra, miisalman hiiququ miistaqil elm sahssi deyil, Islam dininin bir
golu kimi ¢ixis edir.®® Har bir halda, dovlstin konstitusiyasinda rasmi din
olaraq Islam dini gdsterilmisdirss, homin subyekt soriot qaydalarimi diizgiin
totbiq etmalidir. Lakin Feminizmin iri addimlarla iraliladiyi; madani 6lkalarin
ictimai togkilatlarinin, goérkomli xadimlarinin gadimin veziyyati haqqinda
diistindiiyii, nahayat, osrlorle gadinin qula ¢evrilmasinin adalstsizliyinin
dork edilmasi vo naticodo Avropa vo Amerikada qadin hiiquglar1 giindon-
glina geniglonib kisilorin haglar: ilo barabarlogsmaya dogru inkisaf etdiyi bir
zamanda Asiya vo Afrikada milyonlarla miisslman gadin an primitiv insan
hiiquglarindan mahrumdur.” Miisalman 6lkslari ya miiasirliye ¢ata bilmir,
ya da Islami dork etmir. islam orta asrlords miiasirlik carcisi kimi taninmus,
asrlor boyunca bu cilir davam etmisdirss, niyo hal-hazirda bu belo deyil?
Miisolman xalglar1 Islam sayesinds sivilizasiya yaratmis, bu sivilizasiyadan
geyri-miisalman xalqglar:1 da bahralonib inkisaf etmislor. Lakin XVIII asrds

7 Siileymanly, yuxarida istinad 3, 66.
18 Monsiimova, yuxarida istinad 14, 114.
19 Siileymanly, yuxarida istinad 3, 51.
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I[slam moadaniyyetinin inkisaf surati asagi diismiis, miisalman xalglarinin
toraqqgi baximindan gerilomoasi miigsahide olunmusdur. * Burada yaranan
problem islam dini ilo baglh deyil. Bunu siibut etmok {iglin bozi Islam
olkalorinds olan hiiquqi vaziyystin nazerden kegirilmasi magsademiivafiq
olard1.

A. Saudiyye Orebistaninda qadinlann hiiquqi vaziyyasti

Bir sira fikirloro gors, diinyanin he¢ bir yerinds gadinlar Soudiyys
Orabistaninda oldugu kimi qoriba hoayat torzi stirmiirler. Soudiyys kisilori
gadinlar1 “baximlh mirvari ve gizli xozins” adlandirsalar bels, onlara ikinci
tobogo kimi davranmaga davam edirlor. Qadin hiiquglarinin gqorunmasi
masalasi har bir dovrds 6nam kasb etso do, Seudiyye dovlstinds bu masals
kicik bir yeri ahats edir vo 6lkadas an ¢ox miibahiss olunan, buna baxmayaraq
qaranliq qalan moévzulardan biridir. Ne¢o yasinda olursa olsun, burada
yasayan gadinlar miitloq miisyyon bir kisinin himayesinds olmalidirlar.
Qadinlar ganuni niimayandanin razilig1 ilo maktobs gedir va islayirlor. Oks
toqdirds gadin niimayeandanin istoyins uygun olaraq islomok hiiququndan
mohrum ola bilar. Islam qadinlar iiciin iqtisadi miistaqillik nazerds tutursa
bels, Soudiyyads gqadinlar nikah miinasibatlorine daxil oldugda bu
miistoqilliyi icra eds bilmirlar. 2011-ci ilde Kral Abdullah gadinlarin segki
hiiququnu ve kral garsisinda mévcud olan organlarda ¢ixis eda bilacoklarini
elan etmisdi.?! Son dovrlards bu dovletde gadinlara soxsiyyoti tosdiq edon
sonad oldo etmoak hiiququ verilmisdir.?? Amma bu hliquq miitloq xarakter
dasimir, ¢linki qanuni niimayonds gadinin goxsiyyotini tosdiq edon sanadi
almaq hiiququnu moahdudlasdirir. Daha doqiq desok, bu qadinlarin varliginin
tok hiiquqi stibutu adlarinin hayat yoldaglarinin soxsiyyat vesiqesinda oksini
tapmasidir. Bosanma zamani onun ad1 atasinin, agor sag deyilso, qardasinin,
qardas! yoxdursa, onu az-¢ox tanryan an yaxin kisi gohumunun soxsiyyatini
tosdiq edan senadinds geyd olunmalidir. Bir riyad terclimagisinin fikrincs,
gadinlar onlar1 hor an taqib edan birisi oldugu miiddat arzinds fikirlarini azad
bir sokilds ifade eds bilmazlor. O geyd edir ki, gadinlarin 6z hiliquglarma
malik olmast tiglin ilk addim, soxsiyyati tosdiq edon sanads malik olmaqdir.
Bunun ardinca bagqa marholalor do golocokdir. Miisalman qadinlarin golocoyi
tiglin yasanacaq ¢ox sey hals yasanmamigdir.?

0 9li Tzzotbayovig, Islam ve miiasirlik (Torciima: A. Mehdiyev), 3 (1997).
2 Saudi Arabia: Women Can Vote, Starting in 2015, (2011),
http:/fwww.pbs.orgmewshour/rundown/saudi-arabia-women-vote/  (son defe  ziyaret
olunub: 6 Aprel, 2017).
22 The Women of Islam, . Sunday, (2001),

hitp://content time com/time/world/article/0,8599,185647 -1 00.himl  (son dofe  ziyaret
olunub: 6 Aprel, 2017).
% Yena orada.
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B. Iran islam Respublikasinda qadinlarin hiiquqi veziyyeti

[ran qadinlar segki hiiququ ilo hals sahliq dévriinds iken 1963-cii ilds
tomin olunmusdular. 1979-cu ilds bas veran ingilabdan sonra yaranan
voziyyot iso avvalki ilo eyniyyot togkil etmirdi. Ingilab dévriinds vo ondan
onco gadinlarin dastoyini qazanmaq ti¢iin Xomeyni gadin hiiquq vo
azadliglarina miinasibatds feminist vadlarls ¢ixis edirdi ve bunlardan bir
negasini hayata kecirmisdi. O, kand yerlarindoki gadinlarin ali tahsil
almasinda, parlamentdas istirak etmak hiiquglarinin tomin olunmasinda
boytik rol oynamigdir.?*

Miiasir Iran Islam Respublikasi éziinii demokratiyanin asas gotiirildiiyti
teokratik dovlat kimi goriir vo Konstitusiyasinin demokratik niyyotlori oks
etdirdiyini iddia edir. Ancaq iran Konstitusiyasina diqqetle nezer saldiqda,
bu demokratiyada gadin hiiquglarinin miidafiesi sahesinda bir sira
quisurlarin oldugunu gérmok olur.?

Hal-hazirda Iranda gadin hiiquglar1 ham artir, hom azalir.?¢ 1979-cu ildan
bu vyana, Iranda gqadinlara gqarsi ayri-seckilik nozerds tutan aile
ganunvericiliyinin doyisdirilmasi {igiin giiclii sosial tozyiq vardir. iranda
demogqrafik voziyyat onu gostarir ki, shalinin 70%-i 30 yasa godardir ve onlar
daha gox azadliq tolob edir. Belo olduqda boazi suallar yaranir. ©gor baraborlik
vo odalatlilik Islamda vo Soriotds hagiqi doyerlordirss, niyo bu dayorlor
gadinlari ikinci planda goron ve kisilorin hakimiyyeti altina salan iran aila
ganunvericiliyino yansimamisdir? Natico etibarilo, Iranda formalagan
feminist qrup daha ¢ox azadliq tolob edir. Bu feminist harokat1 tolob edir ki,
Iran {zv oldugu beynslxalq insan hiiquglarina dair konvensiyalarin,
beynoalxalq miigavilalarin totbigini sistemli sokilds hayata kegirsin.

Qurani diizgiin sokildo tofsir etmok vo dovlatin beynolxalq arenada 6z
ohdoliklorini hayata kegirmosi Iranda qadinlar {igiin timid yeri kimi
goriiniir.” Lakin dovlat icindaki bu qrup els basa diisiir ki, dovlatle dinin
ayrilmasi gadin va ails hiiququ baximindan dogru yoldur. Amma problem
hor zamanki kimi islam hiiquq normalarinin tatbiginds 6z oksini tapur.
Igtidardaki din xadimlori Quranin “ailods patriarxal qurulus” formasinda
tofsirini vo qanunlara bu formada torciime olunmasini tasdiglomays davam
edorken, iranda Quranin daha dinamik bir sokilds tafsir olunmasini digqoate
alan bir horokat var. Bu ciir tafsir qadin hiiquglarint ganun yolu ils
genislodacak vo onlar1 qoruyacaqdir. Sadaco XX asrdo Soriate ani geri dontis
kisiloro hodsiz hiiquglar ve hakimiyyot verdiyi ii¢lin gadinlar onlarin
hakimiyyaoti altina diisdtilor. Hor xirda sebobdon kisilor onlar1 bosadiqda sual

24 Susan W. Tiefenbrun, The Semiotics of Women’s Human Rights in Iran, Paper No. 975512, TJSL
Legal Studies Research, 7, (2007).

25 Yeno orada, 16.

26 Yeno orada, 114.

27 Yeno orada, 115.
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yaranirdi ki, Soriat belomi deyir??® Noaticoads, gadinlar arasinda bu ciir miixalif
qruplar meydana golir vo onlar miisalmangiliga vo ya Irana xeyanat etmis
kimi golomo verilir, ya da onlara Qoarb torafdar1 kimi baxilirdi. Bir ¢ox
aragdirma gostorir ki, kisilorin qazandigi bu geyri-mshdud hakimiyyat
(bosanmalar, poligamiya) Quran ve yaxud Allah torafindon onlara yazil
olaraq yox, sadaco miisslman hiiqugstinaslar® va din xadimlari torafinden
verilmisdir. Hal-hazirda Qurani Korimin diizgiin tafsirina diggat eden Iran
feministlori onun barabarlik mesajin1 ugurla meydana ¢ixarmislar.® Bu ciir
davam etdiklori toqdirds, iranda gadin hiiquglarinin mohz islam yolu ilo
miidafiasina hagqiqi bir timid vardir.

C. Iragda gadinlarin hiiquqi veziyysti

XXI asrin avvollorinda Haq gadinlarinin statusunu miharibslor, mazhab
diismangiliyi, islam hiiququ ile Iraq Konstitusiyasi arasindaki miibahisalor,
adot-onono ilo miiasir yasam torzi arasinda yaranan forqlor miioyyon edir.
[raq qadinlarina an gox tesir gdstaron amil mohz miiharibs olmugdur. 2003-
cliilde Amerika va Ingiltors ordusu dlkaye daxil olduqda, baglayan miihariba
voziyyati pislesdirmis, insan hiiquglart kontekstinde qgadin hiiquglarin:
timumon yerlo bir etmisdi. Kisilor bir qayda olaraq, doytiscli kimi sohid
olurdusa, gadinlar hoam comiyyotds, hom ds ails daxilinds zorakilig, cinsi
istismar vo bir sira taqgibloro moruz qalirdilar. Bozi bolgolords hals do
galmaqgdadirlar. Osgorlor torafindon badbaxt edilmis qadinlara sonradan 6z
ailasi vo gohumlar1 tazyiglor gostorir, onlar1 oldiiriir, ya da intihara sévq
edirlor.®®  2005-ci il 15 oktyabr tarixindo kegirilon referendumda® Iraq
Konstitusiyasina kisi vo qadin baraborliyini nozorde tutan 14-cti madds slave
olundu, lakin praktik cohatdon bunun totbigino rast golinmodiyi goz
oniindadir.® iraqda qadinlar on adi hiiquqlara bele malik deyillor. Masalon,
gadinlar 6lkads nagliyyat vasitasi kimi avtomobildan birbasa istifads eds
bilmazlor. Bu timumi voziyyet 91-Qaido togkilatinin qadinlardan kamikadze
kimi istifade etmosino sorait yaradir. Belo qadinlarin moaqgsadi sadaca
ugradiglar: hagsizliglara gore intigam almaqdir.3*

28 Yeno orada, 116.

29 Yeno orada, 117.

30 Yeno orada, 118.

31 Bilgay Duman. Irak'ta Kadmlarin Durumu ve Siyaset: Tiirkmen Kadinlart Ornegi, 1(7-8)
Ortadogu Analiz, 98, 99 (2009).

32 Referendumdan sonraki konstitusiya Islama zidd heg bir qorar ¢ixarilmayacagini agiq bir
sokilda bayan etmisdi. Strafli bax: Women, Islam and the New Iraq, (2005),
hitp:/fvwww.anytimes.com/clr/international/200601 01 facssay v85nl coleman.hitmiZpagewant
ed=print& 1=0 (son dafs ziyarat olunub: 6 Aprel, 2017).

% Yena orada.

34 Yuxanda istinad, 31.

238



Baki Dovlat Universiteti Tolobe Hiiquq Jurnali Buraxilis 3:2

[ragda miioyyan yerlords oski goebilo adstlori qaldigi iiclin namusu
tomizlomok adma cinayetlor hodsiz ¢oxdur. Hotta iraq qanunvericiliyi
cinayatin torkibindo namus zomini olduqda, bunu ytingtillagdirici hal kimi
nazars alir. 9gor cinayst bu zominds toradilibss, sanksiya sadaca 6 ayliq
azadligdan mahrum etms cozasindan ibarat olur.% Iraq ganunvericiliyi 2002-
ci ildo namus cinayatlorini kriminallasdirmis olsa da, bugiinlords homin
normanin tatbigindsn bshs oluna bilmaz.* BMT ©hali Fondunun (UNFPA)
2012-ci il gdstoricilorino asasan, Iraq Kiirdiistaninda har il 5000 qadm namus
adi altinda dldirilir. Homin orazido 1991-2002-ci illor arasinda 446, 1999-
2000-ci illarda ise 155 gadin bu cinaystin qurbani olmusdur.?” Bir ¢ox gadin
bu tahliikays d6za bilmir ve cinayat qurbani olmaqgdansa, intihari segir. 2007-
ci il aprel ayinin 7-ds Mosul sahari yaxinliginda yerloson Bohzani arazisinda
17 yagh Doa Xalil Asvadin 6z kisi gohumlar: torafinden genis kiitls garsisinda
dasqalaq edilmasinin sababi sevgi idi. Buna gora do bir ¢ox gadin bagina
golocaklori bilir vo nisboton “asan” 6liimii segir. Hawlati qozetino goro, 2011-
ci ilds Siileymaniyys vo Duhokda 76 gadin eyni sababdon intihar etmisdir.*

Soudiyye Orobistaninda oldugu kimi, burada da qadinlarin xarici pasport
almaq mosolosi miistoqil ¢orgivede hoyata kegirilmir. Iraq Xarici Iglor
Nagzirliyinin miivafiq bolmasi torafindon qadinin 6z yaxin kisi qgohumlarinin
birindon icazo almasi osas todbir kimi gotiirilir.* Oks mdvgenin
niimayondalori tarsfinden hadasf olmalarina baxmayarag, o6lkads gadin
hiiquglarin1 qorumaga calisan bir sira feminist qruplar,® siddste ve Slim
tohdidi ilo tiz-lizo qalan gadinlara kémoklik gostoron si§inacaglar vo gadin
comiyyotlori do vardir.#!

Bir sira iraqli maarifcilor Konstitusiyamin Islam gqaydalarina zidd
olmayan gorarlar gobul etmasine gadin hiiquglarini yox edan tiinsiir kimi
baxsalar da, #2 bir gox miisalman 8lkasinds oldugu kimi Iraqda da reformistlor
sorioti diinyoviliyo doyismok cohdlorini artiq tork ediblor. Bunun oksino,
gadin hiiquqlarini islami formada insanlara talgin etmoys caligirlar.®

% Yena orada.

% Minoo Alinia, Honor and Violence Against Women in Iraqi Kurdistan, 163 (2013).

37 Yeno orada, 1.

% Yenoa orada.

39 Yuxarida istinad, 35.

4 Yena orada.

4 Yyxanda istinad, 36.

# fraqli alim Isam al-Xocofiye gore Konstitusiya “qadinlar1 hiiquglarindan asanliqla mahrum
edo bilor.” Diinyovi herokat liderlorindon biri vo fraqdaki Qadin Azadhig: ittifaqmimn basgist
Yanar Mohommadi iso diisiindiiron odur ki, Islami hokiimet 6lkeni “qadinlarin algaldildig;
va ayri-segkiliyin rasmilegdirildiyi Taliban hakimiyysti altinda olan 9fqanistan halina getira
bilor.” Otrafli bax: Yuxarida istinad, 32.

+ Yena orada.
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D. Pakistanda qadinlarin hiiquqi vaziyyati

Pakistan Konstitusiyasinin 2-ci maddasine asasen, dovlstin rasmi dini
[slam dinidir. 25-ci maddads ise biitiin vetondaglarin qanun ve moahkomsa
qarsisinda beraboarlik hiiququ gostorilmisdir. Konstitusiyaya gors, cinslor
arasinda har hansi bir ayri-seckiliys yol verilmoasi gadagandir.#* Lakin
normanin na daracads totbiq olundugu sual altindadir. Pakistanda bolgalor
tizro gadinlarin vaziyyeti forglidir. Miasir dovrde gadinlarin alds etdiyi
igtisadi va siyasi hiiquglar boytik saharlorlo mahdudlasir. Taliban qaydalar:
asas gotiirtilon konar bolgalords iso qizlar moktoblora goéndarilmir. Tahsil
htiququ olub, bunu icra eds bilmayon qizlar 6z hiiquglarini bilmadiyindon
har ciir istismara doziirlor.*® Ssharatrafi yerlords olan gadinlar, asasen kigik
qizlar, ticarot obyekti kimi ailolor arasinda satilir vo onlarin yasama htiquglar
demoak olar ki, miidafio olunmur.* Kigik yasda oro verilon qadinlar an adi bir
harakatinds kimyovi tursular vasitasile yaralanir, kor edilir. Naticods onlar
ya sikast galir, ya da agir doracali yaniq sebobils vofat edirlor.#

Bir sira cinayotlor birbasa olaraq gadinlarin soxsi toxunulmazlq
hiiququnun pozulmasina yonslir. Bunlarin i¢inds an genis yayilani cinsi
tozyiglordir. Pakistan Insan Hiiquqlari Komissiyas: tosdiq etmisdir ki, bu
olkado “togsirsizlik prezumpsiyasi1” prinsipi yalniz kisilorin toratdiyi qeyri-
hiiqugi omollors samil olunur. Qadinlara ise yalmiz “togsirlilik
prezumpsiyast” prinsipi totbiq edilir va onlar kisilarin toratdiyi cinaystlarin
qurbani olsalar da, tegsirli moévqgeyinoe diistirlor. Bunun sobebi Islam
normalarini tohrif edarak, sadace kisilar ti¢lin “humanist” normalar nazarda
tutan Hiidud gaydalaridir.®® insan Hiiquglar1 Komissiyasinin tesdiglodiyi
statistikaya gore Pakistanda har 3 saatdan bir cinsi istismar, zorlama hallar:
bas verir.¥

4 Madds 25 (A) Vatandaslarin beraberliyi. Konstitusiyada cinsiyyats sGykenan istenilon ayri-
seckiliye yol verilmir. hitp://www.na.gov.pk/uploads/documents/1333523681 951.pdf (son
dafs ziyarat olunub: 6 Aprel, 2017).

4 Tahsil almaq hiiququ. Doévlat bes yasindan on alt1 yasinadsk olan biitiin usaglar: qanunla
miisyyan olunmus qaydada 6denissiz ve macburi tohsil imkani ile temin edacakdir.
http://www.na.gov.pk/uploads/documents/1333523681 951.pdf (son defs ziyarat olunub: 6
Aprel, 2017).

46 Women in Pakistan — Victims of the social and economic desecration (2005),
http:/fwww.marxist.com/women-pakistan-victims-of-desecration.htm (son dofe ziyaret
olunub: 6 Aprel, 2017).

412 yasinda evlandirilib, 2012-ci ilds vefat edon Tahirenin tizarine kimyevi tursu atilmasi ilo
badaninin 35%-i siradan ¢ixmus, nitqinde qiisurlar emole gelmis ve siimiiyii ile oti bir-
birinden ayrilmisdi. Bu cinayste gore onun ari, qaymanasi ve qaymatasi tagsirlondirilse ds,
sonradan onlar hagqinda berast gerar1 gixarilmigdir. Otrafls bax: Pakistani women use jirga to
fight for rights, 2013, hitp://www.bbc.com/mews/world-asia-23453243 (son dofo ziyareat
olunub: 6 Aprel, 2017).

# Hiidud qaydalar1 1979-cu ilde general Ziya-Ul Haq torafindon qobul olunmusdur.

¥ Yyuxanda istinad, 46.
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Burada qadinlara gars1 toradilon cinayotloro namus donu geydirilir, lakin
mogsad sadoco miilk, pul alds etmokdir.” Ziddiyyoat burasindadir ki, maddi
mogsadlorlo  toradilon cinayatlorin  qurbanlar1 mohz asagi tobagonin
qadinlaridir. Bozi qgoribo hallar iso tokco yliksok tobagoyo aid gadinlar tiglin
voziyyoti gorginlogdirir.”! Iragla yaxin cohati ondan ibaratdir ki, burada da
namus cinayotlori ad1 altinda minlarlo qadin gotlo yetirilmisdir. Buna adi bir
sobab kimi qadinin 6z se¢imi ilo evlonmok istomasi gostorilir.*

Bu baximdan, ilk deofe gadinlari qorumaq admna 2006-c1 ilde Poarviz
Miisoarraf torafindon “Qadinlarin Miidafiosine dair” qanun gobul edilmisdir.>
Tobassiim Adnan ilk dafs “Cargo”®* adlanan konsensus tisulunu irali siirarak
gadinlarin moaruz qaldigl cinayotlora goro togsirli soxslorin miihakima
olunmasina nail oldu. Bu tisula ragbat gostoranlarls yanas: (kisilor bels), onu
tokzib edonlor do var. insan Hiiquglar1 {izro aktivistlorden olan Tahirs
Abdullah bu tisulu hiylodon forqli gérmadiyini sdylaso do, Pakistan gadinlar1
tiglin “corgo” adalat namine bir timiddir.*®

Federal Soriot Mohkomosi kimi yuxari instansiya orqganlar1 Pakistan
ganunvericiliyine aid normalarin Islama zidd oldugunu elan etmisdir.
Hiidud qaydalar1 vo insan hiiquglart haqqinda olan ganunlar redakto
olundugu taqdirds, Pakistandaki vaziyyatin beynalxalq standartlara uygun
olacag1 gozlonilir. *

III. Diinyavi 6lkalerds miisalman qadinlarin hiiquqi
vaziyyati

Diinya gadinlarinin taxminan yarim milyardi miiselmandir. Onlar, asason,
Seneqal vo Filippin arasindaki genis bir orazide, xtisusilo Conubi Asiya

% Yena orada.

31 Sind ayalstinds “Quranla evlendirmek” adati varls ailslerin tatbiq etdiyi adstlerden biridir.
Burada maqgsad qiza diisan paymn ailode miilkiyystinds qalmasidir. Buna gore do hamin
qizlar heg vaxt evlonmir. Bu geyri-adi hal Islama uygun olmayan, tokco cohalotdon xobor
veran bir ayindir. Strafli bax: Yuxarida istinad, 46.

52 Masalen, 2014-cii ilin may aymda 30 yash Ferzans Parvin adinda hamils bir qadm ailesinin
se¢diyi adamla yox, ¢ziiniin bayandiyi soxsle evlendiyine gore Lahor yiiksak instansiya
moahkamasinin 6niinds qohumlar: tersfinden dasqalaq edilerak oldiirtlmiisdiir. Qadmnm
atasi, qardasi, yaxin gohumlardan bir nafer daha ve ke¢mis nisanlis1 bu isde tegsirli bilinarak
olim cazasina, qadinin diger bir qardast ise 10 illik habs cazasina mahkum edilmisdir. Strafl
bax: Four sentenced to death for Pakistan “honour killing” (2014),
hitp:/fwww.bbe.com/news/world-asia-30113128 (son dafs ziyarst olunub: 6 Aprel, 2017).

5 How Pakistani women are punished for love, (2014), hitp://www.bbc.com/news/world-
asia-30400690 (son dofs ziyarat olunub: 6 Aprel, 2017).

5 Cargo (jirga) — Daha ¢ox Ofqanistanda istifade olunur. Qabile surasi ve ya agsaqqallar suras:
kimi tarctims olunur.

5 Yuxarida istinad, 47.

5% Niaz Shah, Women, the Koran and the International Human Rights Law: The Experience
of Pakistan, 231 (2006).
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yarimgitosinds comlagsalor ds, ABS vo Kanada ilo yanast Trinidad ve
Yaponiya¥, eyni zamanda Qarbi Avropa 6lkslarinds do miisslman qadinlara
rast golmok miimkiindiir. islam dinino monsub qadimlar diinyamiqyash
yekcins birlik amals goatirmokdadirloar.

Miisalman olkalorindo yasayan gadinlarin hiiquqgi voziyyetini bir nego
misal (dovlat) ilo yuxarida gostordik. Homin arazilords olan daxili ve xarici
tnslirlor gadinlarin inkisafina mane olur. Bir ¢ox insana gors, diinyovi
olkalar, xtisusilo gorbdaki yasayis torzi azad diisiince veo ifade baximindan
tozyiglordon ¢ixis yoludur. Eladirse, miisolman qadinlar diinyovi 6lkalorda
daha rahat yasamalidirlar. Amma bu, bels deyil.

A. Avropada miiselman gadinlar v onlarin geyimlarins - hicab,

niqab va parance® (burqa) — olan miinasibat.

Miisslman gadinlarin dini inanclar1 namina geydiklori zorarsiz parga
hissolori genis miibahisolor dogurur. Miisolman qadinlar vicdan azadligina
asaslanarag, bu ciir geyim ti¢lin haglarini talob etsalor ds, Qoarb diinyas: bas
ortliytinti patriarxal din vasitesilo qadinlara zorla geydirilon, zilm vo
terrorizm niimunasi olaraq gorlir. Misslman kisilorin ideologiyasi
geyimloarindan balli olmadigina gors, bas ortiiylindan istifads edon istanilon
bir gadin islam sleyhdarlari {igiin asan bir hadaf halina golir. Bu sababls,
aslindo tohliikali olan insanlar gértinmoz ola bildiyi halda, hicabli qadinlar
daha ¢ox todqiq edilir vo tozyiglors maruz galirlar.>®

Avropa 6lkalori miisolman gadinlara xas ortiik moasalosi ilo - badonlarini vo
tizlorini Orton parance (burqga), gozlorden bagga biitiin badeni drton nigab
kimi ¢esidli formalarla - razilasa bilmirlar. Miibahisads vicdan azadlig1, gadin
baraborliyi, diinyovi adatlor, hatta terror qorxular1 asas gotiiriiliir. Bir sira
siyasi xadim etnik vo dini azliglarin assimilyasiya edilmasi {igiin daha boytik
cohdlorin gostorilmosini miidafio etso do, miisolman qadinlarin ortiik
mosalosi Avropadaki ¢oxmoadoniyyaetlilik haqqinda genis bir miibahisonin
pargasidir.®

“Hicab” miiselman qadinlarin dini inanclarma uygun olaraq istifads
etdiklori geyim torzini ifadoe edir. Qadinlar {igiin forz hesab olunan bu geyim
al vo tizden basqa heg¢ bir badon {izviintin gorlinmomasi iiglin nazards

57 Herbert L.Bodmann, Miisolman comiyyotlorinde qadmnlar: Islami birlik ve miixtoliflik, 11
(1998).

58 Paronce - Ke¢misde 6zbok va tacik gadmlarinin ictimai yerlords geyindiklari (esasen,
soharlords) xalatabanzar tist geyimi. Bu geyim qadinin basmi ve badenini tamamils ortiir.

% Adrien Katherine Wing and Monica Nigh Smith, Critical Race Feminism Lifts the Veil?:
Muslim Women, France, and the Headscarf Ban, No 08-23, University of lowa Legal Studies
Research Paper, 745, 753 (2008).

6 F. Osman, Legislative prohibitions on wearing a headscarf: Are they justified?, 4 (17)
Potchefstroom Electronic Law Journal, 1318, 1318 (2014).
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tutulmusdur.®* Qurani Korimds Nur surasinin 31-ci ayosi hicab ayosi hesab
olunur.®> Burada iz vo allarin istisna kimi gostarilmasine baxmayaraq,®
miixtalif moazhoblora gbéra miisalman gadinlar ya tokce gozlari agiq formada
olan ¢adradan — nigab, ya da biitovliikds {izii 6rton ¢adra névii — parancedan
istifads edirlor. Amma bazi mazhoblards gadinlar Quranda yazilan qaydaya
riayat edirlor. Bu baximdan Avropada yaranan qadagalar toraddidliidiir vo
cesidli gaydalarla realizo olunur. Bu miixtalifliyi bir nego dovlstin
niimunasinds gérmok daha asan olardz:

i) Almaniya - 2016-c il avqust ayinda Daxili Islor Naziri Tomas de
Maiziere torafindon parancalorin qadagan olunmasi planlar: toklif edildikden
sonra homin ilin 6 dekabr tarixinde Xristian Demokratlar Partiyasinin
iclasinda Almaniyanin Bas Naziri Angela Merkel 6lkads “ganuni olarag,
miimkiin olan har yerds” biitdv {izii 6rton ¢arsablardan (parance) istifadonin
gadagan olunacagini sdylomisdi. Bu takliflarden dnco Almaniyada miisslman
gadinlara gars: har hansi bir gadagan1 nazords tutan qanun yox idi. Hoatta
2003-cii ilin sentyabrinda Federal Konstitusiya Mohkomasi Islam dini
gaydalarina uygun olan bag ortiiyli geymak istayon bir miiallimenin lehina
gorar vermisdi. Buna baxmayaraq, geyd olunmusdu ki, dévlatlor yerli
qaydada 0z daxili qanunvericiliklorini doyisdira bilarlor. Naticads,
Almaniyanin 16 syalstinin an az yarist misllimalars hicab geymoyi qadagan
etmis, Hesse oyalatinds iso bu gadaga dovlet qulluggularina da samil
edilmisdir.®

1i) Fransa - hicab qadagas: baximindan an goti fikirlora sahib olan Avropa
olkasidir. Hoatta 2011-ci il 11 aprel tarixindo gitodo ictimai yerlords hicabi
gadagan edan ilk 6lke mahz Fransa idi.® Lakin bu resmi garardan ¢ox avval
— 1989-cu ilds Fransada hicabla bagh bir miinaqise bas vermis, 3 miisalman
qizin tohsiling asassiz yera ara verilmigdi. Sonralar bu hal “Hicab problemi”
adini ald1.®® Naticods, 2004-cii ilds yeni bir ganunla dévlet maktablarinds
sagirdlorin hor ciir dini gostarislori sargiloyon geyimdon istifadesi gadagan
edilmigdi. Bu ganun tokca miisslman sagirdlars yox, digar dins mansub olan
sagirdlors do aid idi. Miisalman quzlar hicabsiz olmali idiss, xristian sagirdlor
do kigik xaglardan istifads eds bilmazdi.®” 2011-ci ildo qoyulan qadagaya goro
fransiz vo yaxud hor hansi bir bagga milloto mansub gadin corima 6domadon,

61 Yeno orada, 1319.

62 Yyuxarida istinad 8, 7.

62 “Momin qadmlara da de ki, gdzlsrini haram buyrulmus seylarden gevirsinler (namehrama
baxmasinlar), ayib yerlorini qorusunlar (ve ya ortiilii saxlasmlar), 6z-6zliiyiinds goriinen (al,
iiz) istisna olmaqla, zinatlorini (boyun, bogaz, qol, ayaq vo s. namohroms) gdstormasinlor.”
Otrafli bax: Qurani Kerim, 24:31.

6¢ The Islamic veil across Europe (2017), http://www.bbc.com/news/world-europe-13038095
(son dafa ziyarst olunub: 6 Aprel 2017).

65 Yena orada.

6 Wing and Smith, yuxarida istinad 59, 754.

7 Osman, yuxarida istinad 60, 1321.
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tizlorini nigab vo ya parancenin altinda gizlads bilmazdi. Statistikaya gors,
2015-ci ildo tatbiq olunan corimalarin say1 1546-dir. 2014-cti il 2 iyulda 24 yaslh
bir gadin bu gerarla vicdan ve ifads azadliginin pozuldugunu iddia edarak,
Avropa Insan Hiiquglari Mohkamasina miiraciat etso do, AIHM dévlatin bu
gorarini tasdiglomis, naticads gadinin iddiasi tomin olunmamisdir.® Human
Rights Watch 2014-cti il 3 iyul tarixinde verdiyi agiglamada bildirmisdir ki,
AIHM-nin nigab ve ya parance geyilmasi aleyhina ¢ixardig1 gorar miisalman
gadinlarin hiiquglarina miidaxiladir. Bu qadaga qadinlarin din vo inanclarini
azad bir sokildas ifads etmak hiiquqlarini pozur.®

1i1) Tiirkiys - Tiirkiyads miiasir ve diinyavi dovlstin asasinin qoyulmast
XX asrin 20-ci illarins tesadiif edir. M. K. Atatiirkiin ad: ils bagh olan bu
dovrds islami dayarlar bir godar siradan ¢ixmaga bagladi. Bu baximdan dini
geyimlorin dovlat tonzimlonmasi Ttirkiys {iglin yeni bir sey deyildi, lakin
Leyla Sahinin bu barade AIHM saviyyesinds iddia qaldirmasi bu masaloni
qabartdi. Leyla Sahin isinds cavabdeh qisminda ¢ixis edon istanbul
Universiteti dovletdaxili ganunlara osaslanaraq, “bast oOrtiili” olan qiz
toloabalorin vo saqqallr oglan talobalorin (xarici vetondaslar daxil) darslars,
kurslara gobul edilmomasini talob edirdi.” Lakin 2008-ci ildo Tiirkiyo
Konstitusiyast bu ciir imperativ gorar1 bir godor ylingtillosdirdi. Miiayyon
sortlorle gadin talebalar artiq hicabdan istifads eds bilordilar.” 2013-cti ilds
moahkams, polis vo harbi sahalar istisna olmagla, galan biitiin dévlst qullugu
sahoalorinda bas oOrtiiytinii qadagan edon normalar aradan galdirildi. 2016-c1
ilin avqustunda ise artiq polis is¢isi olan gadinlara da bu doayisiklik samil
edildi. AK Partiya diinyavi quruluslu bir 6lkads qadinlarin tahsil hiiquglarini
ollorindon almamaq adina, islamin ictimailosdirilmesini ve bu sahodo
doyisikliklarin edilmasini demokratik dovlat ticiin asas addimlar hesab edir.”

iv) Danimarka — Avropa 06lkalari arasinda an gati anti-islam davranislarla
yadda qgalmisdir. 2005-ci ildo o&lke qozetlorindon birinin yayimnladig:
tohgiredici xarakterli karikatura Miisalman diinyasinda Danimarkaya qarsi
protestlorin vo daxili garsidurmalarin baslangicint qoymusdu. 2008-ci ilda
dovlat hicabin, xaglarin, Yohudi kipalarinin vo digor bas ortiiyti kimi istifada
olunan dini vo ya siyasi simvollarin heg bir asas olmadan mahkams goarari ils
gadagan olunacagini elan etmisdi. Bu harokat Islam aleyhdari kimi taninan
Danimarka Xalq Partiyasinin (DPP) tozyigi naticesinde meydana ¢ixdi va

6 Yyuxarida istinad, 64.

6 France: Face-Veil Ruling Undermines Rights: European Court Upholds Discriminatory Ban
(2014), https://www.hrw.org/tr/news/2014/07/03/254417 (son dafe ziyarat olunub: 6 Aprel
2017).

70 Osman, yuxarida istinad 60, 1323.

7t Cadra ve boynu orten hicablar istisna olmaqla.

72 Yuxanida istinad, 64.

244



Baki Dovlat Universiteti Tolobe Hiiquq Jurnali Buraxilis 3:2

qadaganin moktob miiollimlori ilo tibb isgilorinin do daxil oldugu kiitloya
totbiq olunmasin taklif etti.”

v) Rusiya - Stavropol adlanan inzibati srazi dairasinds hicabin qadagan
olunmasi burada bir ilk idi. Qoarar 2013-cti ilin iyul ayinda Rusiyanin yuxari
instansiya mahkomasinda tosdiq olunmusdur. Vazifali soxslor Cegenistanda
bu qadagani totbiq etmoyo c¢alissalar da, lakin onlar rus siyasatine
miigavimotle qarsilasdilar. 2007-ci ilde Prezident Ramzan Kadirov dovlat
binalarinda qadinlara bas ortiiklorindon istifado etmolori baroda gostoris
verdi. Bu, Rusiya gqanunvericiliyinin birbasa pozulmasi halini1 oks etdirsa do,
Cegenistanda hals ds bu qaydalar davam edir.”

vi) Bel¢ika — 2011-ci ilda biitilin {izli orten ¢adralarin qadagan olunmas
haqqinda gqanun gabul edildi va icraya yonoaldildi. Ictimai yerlards insanlarin
kimliyini balli etmoayon geyimlordon istifado etmasi ganunla qadagan
olunurdu.”

vii) Hollandiya — Parancealorin vo ya niqgablarin qadagasini nazards tutan
ganun 2016-c1 ilin noyabr ayinda gobul olunmus, moktoblor vo xastoxanalar
kimi ictimai yerlorde paroncelerin istifadasine gadaga qoyulmusdur. Bu
gadagaya tokca islami ortiiklor yox, eyni zamanda idman vasitalari olan xizok
maskalar1 vo dobilgalor do aid edilmisdi. Bu qanun yalniz Senat torafindon
tosdiq olundugdan sonra qilivvoye minacokdi ve Bas Nazir Mark Rutte bu
barads carima sanksiyalarinin totbiq olunmasini taklif edarak, bu corimalori
“dini natura” adlandirmisdir. 16 milyon shalinin yalniz 5%-i miisalmandir,
toxminan 300 nafor nigab veo ya peranceden istifade edir. Uzii értmoayon
hicablardan 6lkado daha ¢ox istifads olunur.”

viii) Digar 6lkalar - Italiyanin bazi bdlgalarinds, ispaniyanin Barselona vo
Kataloniya orazisine daxil olan digar 2 kigik gohorinds tizii orton islami
geyimlorin istifadesine qadagani nazards tutan ganunlar gebul olunmusdur.
2013-cii ilin sentyabrinda Isvecrods kegirilon anketds bu ciir gadaganin tatbiq
olunmasina dair 65% lehina sos verilmisdir. Olkonin 26 ayalstinin istenilon
birinda bu ciir qadaga bir ilk idi.”

B. AB$-da miisslman qadinlarin sosial ve hiiquqi veziyysti

Amerika Birlogmis Statlart diinyanin har bir yanindan olan insanlara din
azadli§1 veron on olverigli yer idi.”® Lakin 2001, 11 sentyabrdan sonraki
dévrlords miiselmanlara, Islama qgargi menfi diisiince ve hislor o godor

78 Yena orada.

74 Yena orada.

75 Yena orada.

76 Yeno orada.

77 Yuxarida istinad, 64.

78 Hidden Victims of International Terrorism: Muslim Women in the USA, (2016)
htto//www.e-ir.info/2016/10/31 /hidden-victims-of-international-terrorispn-muslim-women-
in-the-usa/ (son dafe ziyarst olunub: 6 Aprel 2017).
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artmigdi ki, Federal Tohqgiqat Biirosunun (FBI) malumatlarina asason, 2000-
2001-ci illor arasinda misslmanlara garst nifrot zomininds toradilon
cinayatlorin miqgdar1 1,700% artmisdi. Tocaviiz, siddot, miisolmanlar: igo
almamag, miisalmanlarin sorguya ¢okilmasi ve moktablords, is yerlorinds,
habsxanalarda m&vcud din problemi naticosindo miilki shalinin hiiquglarmin
pozulmas: ilo bagh sikayotlor ¢oxalmisdr ve onlarin oksariyyeti hicabli
gadinlar torafindon bildirilirdi. Bu o demakdir ki, AB$-da miisslman qadinlar
tiglin din azadligr miivoqqoti olaraq nozordon konarda qalmisdir. Bu ayri-
seckilik ABS-1n “baraborlik 6lkasi” vodlarini bosa gixarir.” Istor geysinlor,
istarso do geymosinlor miisalman qgadinlar tiglin hicab demokratiyada din
azadligini tomsil edir® vo hamin gadinlarin fikrincs, onlar 6z ¢orgivalorinda
diizgiin olani icra edirlor.

11 Sentyabr terrorundan sonra 6lkads miisalman gadinlarin istifads etdiyi
ortliklorin — hicab, niqab, poronco - onlara aziyyat verib vermodiyi kimi
suallar yarandi. Lakin burada asas niians bu idi ki, gadinlar artiq miisolman
kisilorin taqib vo ya tazyiqlerine moaruz galmirdi, miisslman qadinlar da
amerikalilar kimi eyni bir diigmandon oziyyat ¢okirdilor: 11 Sentyabr va
ondan sonraki biitiin kiitlovi hadisalarin sobabkari olan terrorgular.’! Bu
hadisalordon sonra miisolman qadinlar ictimai yerloro tok basma ¢ixmaga
gorxurdular. Sebob odur ki, onlar sadace olaraq miisolman olduglarini zorif
bir parca ilo rosmilasdirirlor. Naticads, miisalman qadinlar Amerikaya gora
terrorist hesab olunur.®> Bu hallar1 bir nec¢o oOrnokle siibuta yetirmok
miimkindtir. Masalon, 2007-ci ilde bir qadina sadaco hicabli oldugu {tiglin
Georgia statinda baladiyye mahkomasi zalina girilmasina icaza verilmomisdi.
2008-ci ildo hamin statda hicabli bir gadin bu geyimdo mohkomo zalina
girdikdon sonra habs cozasina mahkum olunmusdur.®

[llordir bu nifrot yeni diinyada bag veran saysiz-hesabsiz terror aktlari
sayosindo daha da artir vo bunun corimasini 6doyenlor terrorqular yox,
miisolmanlar, xtisusilo do miisolman qgadinlar olur. 2015-ci il 13 noyabr
tarixinda Parisdo Iraq Sam islam Dévlati (ISID) terefinden téradilon hadise
2001ci ili tokrar etdi vo geyri-miisolmanlarin gozobina sobob oldu. Nifrat
zaminindas bag veran cinaystlarin say:1 indi daha da artmaqgdadir.®* Hatta bu
gorginlik o godar ciddi bir hal alib ki, AB$ universitetlarinin birinds dars

7 Yena orada.

8 Wing and Smith, yuxarida istinad 59, 760.

81 Sahar F. Aziz, From the Oppressed to the Terrorist: Muslim American Women in the Crosshairs
of Intersectionality, 9(1), Hastings Race and Poverty Law Journal, 2, 9, (2012).

82 Yuxarida istinad, 78.

& Yenoa orada.

8 Masslon, 2015-ci ilde Londonda bir miiselman qadmin bagqa bir qadin terefinden demir
yoluna dogru itelonmasi, Toronto statinda daha bir miisslman gadinin usaqlarmi maktebe
qoyub qayidarken doyiilmesi, Nyu-Yorkdaki maktablorden birinde oglanlarin miisalman bir
quzin hicabini ¢ixarib tehqir etmsleri, Kaliforniyada mascidden ¢ixan hicabli bir qadinin taqib
olunaraq bigagla yaralanmasi hallar1 buna misal ola biler. Strafli bax: Yuxarida istinad, 78.
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deyon siyasot tizro professor Larycia Hawkins miisslman gadinlar
dostoklomoak {iclin hicab geyorok Islam ve Xristianligin eyni bir Tanriya
yonaldiyini iddia etdikds, ona amerikalilarin sahib oldugu fikirlorini azad
ifado etmok sorbostliyi vo din azadlig1 meyarlar: samil olunmadi. Professor,
mohz ikinci meyara goro, isindon azad edildi. ®

Ogor azadliq vo sorbostlik maskoni Amerikada vetoandaslar har ciir
azadliglara malikdirlorss, niys miiselman gadinlar bu hiiquglardan mahrum
qalir vo 6z hiiquglarint miidafio edo bilmirlar? Etmadiklori bir cinayoto goro,
niyo hor zaman terrorist damgasi alaraq bos yero togsirlondirilirlor?
Gortinan odur ki, Amerikaya goro togsir terroru toratmokds yox, insanlarin
sadacoe islam dini agidads olmasindadir.

IV. Miisalman qadin hiiquqlarinin miidafissines dair
zoruri islahatlar

A. Islam 6lkslori iiciin nazards tutulan todbirlor

Belo bir gonasta golmak olar ki, miisalman 6lkalarinds mévcud problem
asas olaraq Soriotin diizglin totbiq olunmamasi ilo baglidir. Hiiqugi cohatdon
savadsiz din xadimlarinin iqtidara gotirilmasi ve normalarin kisilorin lehina
tofsir olunmast miiasir dévre qodarki Islam diistincesini oks etdirir. Lakin bir
sira misalman 6lkosinin niimunasinds geyd olundugu kimi hal-hazirda bu
sahada miibarizo aparan feminist qruplar mévcuddur vo onlar avvallar bu
sahada ¢ixas yolunu Islamin olmadigi bir sferada goriirdiilarss, indi onlar
Quranin diizgiin tatbigins asaslanan feminizm harokat: ilo ¢ixis edarak bu
gorgin voziyyoti aradan galdirmaga calisirlar. Bu, problemin halli {iglin
kifayotedici bir miibarizadir. Lakin ikinci bir masale xarici tinstirdiir. Xarici
qlivvelarin miisalman 6lkalarinds apardigr miiharibalar vo bir ¢ox beynalxalq
hiiquq normalarinin pozulmasma yonalon harokatlorin  naticasini
miisolmanlar, xtisusilo miisolman gadinlar ¢okir. Xarici dévletlorin yardimi
ilo maliyyalason terror qruplarinin toratdiyi hiiqugazidd smsollarin tagsirlisi
vo qurbani miisalman gadinlar olmamalidir.¥” Bu baximdan, terrorguluga
garst miibarizs horakatlarinin giiclondirilmasi miisalman 6lkalari tiglin haqiqi
bir ¢ixis yolu ola bilar.

B. AB$-da miisslman qadinlarin hiiquqi mévqeyinin

tonzimlanmeaosi tisullar
Dovlatlor torafinden hoyata kegirilon “siyasi oyunlar” naticesinde Qarb
ohalisinds formalasan miisalmangiliq fobiyas: 6z oksini cinayatkarligda va

& Yenoa orada.
& Yenoa orada.
& Miiharibs adstlori baximindan bu hal beynslxalq hiiquq normalarinin pozulmasidir.
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digor nov deliktlords tapir. ABS-in din azadligi barssinds olan beynalxalq
normalari tosdiq edarak tizarina gotiirdiiyli 6hdsliklari yerino yetirmomsasi,
miisalman gadinlara garg1 toradilon hiiquq pozuntularina gore ciddi
sanksiyalarin miiayysan olunmamasi problemlori doguran asas tinstirlardir.
ohali arasinda siirotlo yayilan anti-islamg¢1 dalganin dayandirilmasi zaruri
haldir. Umumtaninmig imperativ normalarin tatbigine beynalxalq toskilatlar
torofindon nozaratin toskil olunmasi ve yerino yetirilmosi miisslman
gadinlarin hiiquqi veziyyaeti tiglin lazimi todbirlordondir.

C. Avropada miisslman gadinlarin hiiquqi mévqeyinin

tonzimlanmasi tisullar

Avropa oOlkalarinin oksariyyatinds (hamisinda yox) gadinlarin geyimina
goyulan gqadaga mohdud xarakterlidir, yoni onlar hicab1 yox, sadace tiziin
ortlinmomasini tolob edarak tokco miisolman qadinlara deyil, eyni zamanda
cinsindon vo dinindon asili olmayaragq, har bir kasin {iziiniin agiq olmasinda
israr etmoakds miisyyon daracads haglidirlar. Bels olduqda, cinayat-axtaris
foaliyyoti nisbaton asanlasir. Lakin bunun 6z-6zlliytinds insan hiiquqglarina
miidaxilo etmis olmas1 mévcud voziyyotdo kolliziya yaradir. Avropa 6lkalori
bu barads bels gati gorara golmalidir ki, miisslman gadinlarin istifads etdiyi
ortiiklor onlarin geyim azadliginin noticesidir vo homin qadinlara gars:
goyulan mohdudiyyst/qadagalar insan hiiquglar1 kontekstinde pozuntu
yaratmayacagq islahatlarla ovoz olunmalidir. Birbasa olaraq hicabin qadagas:,
onun corima sanksiyast ilo totbigina icazo verilmosi hallar isa insan hiiquqlar
baximindan qeyri-obyektiv hesab edilir. Yaranan kolliziyanin aradan
galdirilmasi ti¢lin an azindan qite g¢orgivesinda problemin hallini nazards
tutan yeni normalara ehtiyac vardir.

Notico

Cografi movqe arazilarin bir-birine uzaq oldugunu gostarsa ds, buradak:
problemlar bir-birilo slagalidir. iran, Soudiyys Orobistani, Pakistan, iraq veo
digor miisalman oOlkslorinde qadinlar hicab geymadiklarine goéra tozyige
moruz qalirlarsa, ABS vo digor Qoarb dévlatlorinds qadinlar sadoco bunu
etdiklari ti¢lin doyiiliir, tohgir olunur ve siddate maruz galirlar.®® Miisalman
gadinlarin maruz qaldig: tozyiqlar gostarir ki, XXI asr tiglin har hansi bir insan
hiiquglarinin miidafissi mohfumundan bahs etmak diizgiin deyil. Ogor ham
Asiya, hom Avropa, hom do Amerika gitasinde miiselman qadinlarin
vaziyyati, hagigeton, global bir hal alirsa, demali onlarin hiiquqi voziyyastini
tonzim edan yeni normalara ehtiyac vardir. Taklif edardim ki, yeni diinya
standartlarina  uygun, dovlstlorle miselman qadinlar arasindak:

8 Yena orada.
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miinasibatlori, diinyada® miisolman gadinlarin mévgeyini tonzimloyon yeni
beynoalxalq normalar gobul edilsin. M&vcud beynolxalq normalarda gadin
hiiquglar1 sahasinds dovlatlor {i¢lin nazards tutulan Shdsliklor vo yerina
yetirilmadiyi toqdirds gostarilmis sanksiyalar bir daha nozarden kegirilmakls
yenidon miioyyonlosdirilsin.

8 Hom diinyovi, hom Islam 6lkelorinda.

249



May | 2017 Beynalxalq Cinayet hiiququ

Leyla Hasimova*

Beynalxalq cinayat hiiququnda ekstradisiya
va bu kontekstds insan hiiquqlar:

Amnnotasiya

Mbogalada ekstradisiya anlayisi, tohvilvermaya miinasibatda ekstradisiya, onun inkisaf tarixi
va manbalori, ekstradisiyanmin tatbigi iiciin lazimi sartlar, tatbigi istisna edon hallar, iiciincii
dovlat va ekstradisiya, habels, ekstradisiya olunacagq saxss miinasibatds insan hiiquglar
tohlil olunmusdur. Qeyd olunanlarla badli catismayan cohotlor miiayyonlasdirilmis,
catismazhglarm aradan qaldirilmast iciin tokliflar irali siiriilmiisdiir.

Abstract

Extradition conception, extradition in the attitude to surrender, its development history and
sources, necessary conditions for using of extradition, cases that exclude using, 3rd state
and extradition , as well as human rights in the attitude to the person who will be extradited
had been analyzed in the article. Missing features that related with mentioned had been
determined and suggestions had been nominated for removing of shortcomings.

Miindoricat
(GITIS - e 250
I.  Ekstradisiya cinayatkarligla miibarizanin baslica beynalxalq hiiquqi
VASTEOST KIMNT 1eeeiiiieiiii et 251
II.  Ekstradisiyanin totbiq qaydast..........ccccooiiiiiiiiii 255
III. Ekstradisiya kontekstinds insan hiiquqglart ............cccccooi, 261
AN i (o T OO PP PPPPPPPPPPP 267
Giris

eynalxalq soviyyads toradilon cinaystlorin sayinin artmas: hazirda
cinayotkarligla miibarize mexanizmlorinin tokmillosdirilmasina
ehtiyac yaratmisdir. Texnologiyanin siiratli inkisafi cinayot torotmis
soxsin miihakimadon vo cozadan asanligla yayinmasina sabab olur. Dovlat
oziintin quru, hava vo su mokaninda suveren hiiquglarindan maksimum
istifade edorok bu yayinmalarin qarsisini ala bilir. Lakin subyekt cinayati
toratdikdon sonra bagga olkads maskunlasmis soxsdirss, suveren hiiquglar
kifayot etmoayocokdir. Ekstradisiya mexanizmi mohz burada islomaya
baslayir. Onun tatbiqi cozasizliq sindromunun maksimum gakilds garsisinin

* Baki Dovlet Universiteti, Hiiquq fakdiltasi, 3-cti kurs, 1436-c1 qrup tslabasi.
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alinmasina yonolir. Bu sababdon beynslxalq cinayst hiiququnda
ekstradisiyanin miixtalif aspektlorden todqiqi aktual haldur.

Maqalads ekstradisiya anlayist va ekstradisiya olunacaq soxso
miinasibatds insan hiiquqlari tadqiq olunacaqdir. Istor anlayis ve totbig,
istorsa do insan hiiquqlar1 aspektindon ekstradisiyanin hiiquqi tonzimi ilo
bagli miisbot vo moanfi cohatlor geyd edilacok, ¢atismazliglarin aradan
galdirilmasina yonalmis tokliflor irali siirtilocokdir.

I. Ekstradisiya cinayeatkarliqla miibarizenin baslica
beynoalxalq hiiquqi vasitesi kimi
A. Ekstradisiya anlayisi

Cinayotkarligla miibarizonin milli sferadan ¢ixib beynolxalq soviyyaye
catmast bu sahado biitiin dovlstlorin ortaq moévgeyo golmoasini qaginilmaz
etmisdir. Bu baximdan, ekstradisiya, dovlotlorarast  qarsiligh yardim
vasitolorindon biri vo on Onomlisidir. Ekstradisiya, daha doaqiq desok,
“dovlatloraras: cinayotkarlarin geri qaytarilmasi” toratdiyi cinayetls ictimai
tohliikasizlik vo ictimai qaydaya xolal gotirdiyi dovlatden basqa bir dévlstin
orazisinde olan vo ya oraya qagmis togsirlondirilon goxsin miihakima
olunmaq vo ya cozasmnin icra edilmosi mogsadilo solahiyyatli dévlato geri
gaytarilmasi amoaliyyatidir.'Hiiquq adabiyyatlarinda ekstradisiyaya miixtalif
anlayislar verilso ds, vahid anlayis formalasmamisdir.

Doktrinadan oalavo mohkomolor torofindon verilon anlayislar da
movcuddur. Masoalon, “Terlinden Amesa qgars’” mohkoms isinde ABS Ali
Mohkomasi torafindon verilon gorarda ekstradisiya tohvil veron dévlstin
arazisi xaricinda vo tohvil verilmani tolob edon dovlstin arazi yurisdiksiyasi
daxilinds toradilmis cinayatds tagsirlondirilon vo ya homin cinayote gors
mohkum olunmus soxsin onu miihakime etmok vo cozalandirmaq
solahiyyatine malik olan yuxaridak: ikinci dovlats tohvil verilmasi prosesi
kimi nazardan kegirilir.? Yaxud Beynoalxalq Cinayat Mahkomasinin Statutuna
goro ekstradisiya beynalxalq miigavilonin, konvensiyanin vo milli
ganunvericiliyin miiddealarina uygun olaraq soxsin bir dovlatden digerina
gotirilmasidir.® Anlayislarin sayini artirmaq miimkiindiir. Lakin, fikir
miixtalifliyine gére movcud anlayislardan ¢ixis edarok “ekstradisiya nadir?”
sualina tam ohatali cavab vermok olmayacaqdir. Fikrimco, biitiin alamatlori
vo sortlori nozoro alaraq ekstradisiyaya belo anlayis verilmosi

1 Kayihan Igel ve Siiheyl Donay, Karsilagtirmal ve Uygulamali Ceza Hukuku, 205 (2005).
2 Terlinden v. Ames, 475 ABS 475 (1902).
hitps://supreme.justia.com/cases/federal/us/184/270/case himl.

3 Beynoalxalq Cinayat Mohkamasinin Roma Statutu, madda 102, (1998).

http://legal. un.orgficc/statute/99 corr/cstatute htm.
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moagsadomiivafiqdir: Ekstradisiya cinayot torotmis soxsin miihakima
olunmasi va ya cozasini ¢okmosi {iglin oldugu dovlstdan sorgu edon dovlats
ikitorofli vo ya coxtorafli miigavilolorde miisyyon olunmus prosessual
gaydalar asasinda verilmasidir.

B. Ekstradisiya yoxsa tohvilverma?

Ayri-ayr 6lkelorin qanunvericilik aktlarina nozor saldiqda ekstradisiyaya
ekvivalent olaraq miixtalif terminlorden istifade olundugunu gortiriik.
“Transfer”, “rendition”, “surrender” bu gisim terminlardondir. Masalon,
ABS ganunvericiliyi “extradition” avazins “interstate rendition” anlayigindan
istifado etmisdir.* Burada miioyyon ziddiystli mogamlar moévcuddur.
“Transfer” mahkumlarin bir 6lkadon digorina tohvil verilmasi prosesidir.
“Rendition” iso mahkumluq elementi olmadan goxsin vo ya miilkiyyatin bir
olkadan digorinin yurisdiksiyasina verilmasidir. “Surrender” vo ekstradisiya
tamamilo forqli proseslordir. Beynolxalq Cinayst Moahkomasinin Roma
Statutu “surrender”o belo anlayis verir: “Surrender bu statuta goro soxsin bir
dovlot torofindon beynoalxalq cinayot mohkomasine tohvil verilmosidir”®
Anlayisdan da goriindiiyti kimi ekstradisiya dovlotlorarasi proses oldugu
halda, “surrender”ds subyektlordon biri dovlat, digari ise beynalxalq cinayat
mohkomosidir. Miiayyon olamatlorine goro anlayislar tist-tisto diigso dbo,
ekstradisiyan1  6zlorindo tam ehtiva etmodiklorindon birbasa olaraq
ekvivalent kimi istifads olunmasi diizgiin fikir hesab edilmomalidir.

Bozi konvensiyalarda “ekstradisiya” vo “tohvilvermo” terminlori birgo
igladilir. Transmilli miitosakkil cinaystkarliga qarst BMT Konvensiyasinin
(2000-ci il) 16-c1 maddoesinda deyilir: “Istirak¢1 dévloatin qanunvericiliyi onun
6z votondaglarindan birini mohkomo arasdirmasi vo ya icraat noticosindo
toyin olunmus cozam ¢okmasi Ulgiin bu dovlete qaytarilmas: sorti il
ekstradisiya etmasina vo ya har hansi digar formada tahvil vermasina imkan
verirsa vo bu istirak¢t dovlet vo goxsin ekstradisiyas: ti¢lin miiraciat etmis
dovlat bu sec¢im ils va digoar sortlarls razilasirlarsa, bu ciir goarti ekstradisiya vo
ya tohvilverma bu maddoenin 10-cu bandinds nazardos tutulmus 6hdsliyin icra
edilmis sayilmasi tigiin yetorlidir.” Buradan bels natico ¢ixar ki, ekstradisiya
tohvil vermonin 6zli yox, novlerindon sadoco biridir vo onun yuxarida
sadalanan novlari ilo eynilosdirilo bilmaz.

C. Tarixi Inkisaf

Miistoqil dovlatlorin cinayotkar: ekstradisiya etmo institutu geyri-avropa
dovlatlorinds formalagsmigdir. Bunu godim Misir, Cin, Assuriya va
Babilistanda mtisahido etmok miimkiindiir. Tarixdo gortilon ilk yazili
ekstradisiya miiqavilasi e.a. 1280-ci ilds Hitit krali III Hattusili ils Misir fironu

4 ABS Konstitusiyas:, madde IV, bélms 2, miiddea 2, http://constitutionus.com/.
5 Yuxarida istinad 3.
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Il Ramzes arasinda baglanmigdir.® Miigavils har iki dovlstin tizarins onlardan
birinin sarhadlari daxilinds olan vo digari torofindan axtarilan soxslori geri
verma OShdsliyi qoyurdu. Qadim Yunanistan vo Romada ekstradisiyanin
totbigine yalniz Hitit-Misir miigavilesindon sonraki dovrlords rast golinir.
Orta osrlordo hokmdar tanrinin niifuzunun yer {iztindoki tomsilgisi olaraq
gobul edilirdi. Siyasi veo dini niifuzun kosismasi cinayatkarlarin
cozalandirilmasina, dolayisiyla, ekstradisiyanin daha ¢ox totbiq olunmasina
yol agirdi. 7 Hiigo Qrotsinin 1625-ci ildo ortaya atdigr bir fikirlo bu giin
beynslxalg hiiqugda movcud olan “aut dedere, aut judiciare” - “ya
cozalandir, ya geri ver” prinsipi formalasmisdir. Qrotsi belo deyirdi:
“Cinayatkarin oldugu dovlat sikayet tizro iki haroket etmalidir: Olds edar-
etmoz onu ya 0zili cozalandirmali, ya da sorgu edonin adalstine havals
etmoali”.#19-cu asrdon etibaron stilh soraitinin gotirdiyi sorhadloraras: rahat
kegis imkani, miiharrikin icadi kimi magamlar cinayat térotmokds stibholi
bilinan saxslorin gagisini asanlasdirir, natice olaraq ekstradisiyanin énomini
artirir vo dévlatlorarasi miigavilalorin say1 artmaga baslayir. ¢ Ik dofo 19
fevral 1791-ci il tarixli Fransa Boyannamasinds igladiloraok dévriyyoye daxil
olan ekstradisiya termini 1828-ci ildo yeno Fransanin bagladig bir
miigavilada yer alir.'* Ekstradisiya ilo bagl ilk ¢oxtarafli miiqavils 1802-ci ilda
Ingiltora-Fransa-Ispaniya-Hollandiya arasinda konkret cinayatlorlo - qosdon
adam oldiirms, daloduzlug, iflas - slagodar “Treaty of Amiens” adi ils
baglanmis Amen sazisidir. Toroflori az olan sazis miiharibalora gora totbiq
edilo bilmamisdir.!! Ekstradisiya haqqinda ilk ganun ise 1833-cii ilds
Belgikada qobul edilmisdir. 20-ci asrdo bir ¢ox beynoalxalq sonadlorin,
xtisusils, 1957-ci il tarixli “Ekstradisiya hagqinda” Avropa Konvensiyasinin,
1981-ci il “Inter-Amerika” Konvensiyasinin imzalanmasi ekstradisiyani
dovlatlorin tizarinae 6hdalik kimi qoyur. Qeyd olunanlara asason, deyo bilorik
ki, ekstradisiya institutu quldarliq dévriindan bugiins gadar boyiik tokamdil
yolu ke¢misdir.

D. Ekstradisiyanin manbaleri

Ekstradisiyanin hiiquqi tonzimlonmasindan danisarken onun beynalxalq
va dovlatdaxili hiiququn birlasdiyi noqtads oldugunu geyd etmoak lazimdir.
Bu sobobdon ekstradisiyanin monbolori dévletdaxili vo beynalxalq hiiquqi
aktlar olmagqla iki qrupa béliiniir. Ik &nca beynalxalq manbalars nozer salaq.

s Mehmet Kémiircii vo Yusuf Caliskan, Suclularin Iadesinin Uluslararast Hukukta Diizenlenisi ve
Siyasi Suc Istisnastmn Terbrizmle Miicadeledeki Rolii, 56 Ankara Barosu Dergisi 75, 76 (1999).

7 Yena orada.

8 Siimeyra Altiner, Extradition According to the Rules of International Law and Provisions of
Turkish Criminal Code, 8(1) Cankaya University Journal of Law 21, 24 (2011).

° Berat Duman, The procedure of Extradition in Turkish Law, 7 (24) Tiirkiye Adalet Akademisi
Dergisi 663, 674 (2016).

10 Altmer, yuxarida istinad 8.

1 Duman, yuxarida istinad 9.
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Olkelor arasinda yardimlagma, dostluq miinasibatlorine ve qargihqh
slagalora osaslanan ekstradisiyanin totbigi mossalasi dovlatlor torafinden
ikitorafli vo goxtarafli miigavilolorlo tonzimlonmokdadir. Son vaxtlara godor
ekstradisiya haqqinda ikitorafli miiqavilalore daha gox tsttinliik verilirdi. Bu
sahads imzalanmis ikitorafli miigavilalorin say1 buna doslalst edir.!? Homin
miigavilolorde adston ekstradisiyaya sobab olan cinayetlor, ekstradisiya
tisulu vo imtina asaslar1 gostorilir.’* Ekstradisiyanin totbigini asanlagdirmaq
tiglin regional va ya beynalxalq saviyyads miigavilalorin imzalanmas: daha
somoralidir.™* Ciinki ikitarafli miiqavilslarin ¢oxlugu vahid tatbiq qaydasinin
miioyyonlosdirilmoasine maneo toéradir. Hazirda miiqavilo praktikasinda
ikitorofli miiqgavilolordon ¢oxtarafli miiqavilalore kegid tendensiyasi
miisahids olunur.’ Lakin biitiin diinyada qlivvede olan ekstradisiya
hagqinda beynoalxalq miigavilo mévcud deyildir. Coxtarafli miigavilaler
yalniz regional soviyyodo baglanmigsdir. Onlara misal olarag, “Ekstradisiya
hagqinda” Avropa (1957),¢ “Miilki, ails ve cinayst islori tizre hiiquqi yardim
vo hiliquqgi miinasibator haqqinda” MDB (1993), “Tahvilvermoa haqqinda”
Asiya-Afrika (1961) Konvensiyalarini, Orab Olkalori Ligasinin “Ekstradisiya
hagqinda” mitigavilasini (1952) vo s. gostormok olar. Qeyd olunanlardan on
cox totbiq ediloni 1957-ci il tarixli Avropa Konvensiyasi vo onun Slava
Protokollaridir.?O, toraf dovlatlorin ovvelcadon 6z aralarinda bagladiglar:
ikitorafli miiqavilalari qiivvadan salmigdir.

Ekstradisiyanin dovlstdaxili meanbalari ganunverici organ torafindon 6lka
orazisinde cinayatkarhgla miibarize mexanizmini formalasdirmaq {igiin
gobul edilon hiiquqgi aktlardir. Oksar 6lkalards ekstradisiya ilo birbasa yaxud
dolayisiyla baglhh olan miiddealar konstitusiyalarda 6z tosbitini tapuir.'®
Bununla yanasi, dovlstlor ekstradisiyanit ayrica ganunla'® ve ya cinayat
ganununun daxilinde® tonzimloyo bilarlar.

Qeyd etmok lazimdir ki, ekstradisiya hom beynoalxalq, hom do dévlatdaxili
manbalords eyni soviyyads tenzimlonir. Ogor dovlatin ganunvericiliyi ilo

12 9n gox ikiterafli miiqavilelor ABS tarefinden imzalanmisdir (100-a yaxin). Bu onunla izah
olunur ki, ABS-da “Ekstradisiya haqqinda” Qanun yalniz 1982-ci ilds gabul olunmusdur. Bu
vaxta goder ABS tacriibasi yalmiz ikiterafli miiqavileler asasinda formalagnusdir.

13 Kémiircii vo Caliskan, yuxarida istinad 6, 77.

14 Saaed Bagheri. Extradition and the Obligation to Prosecute of Offenders in International Law (aut
dedere aut judicare) 62 (1) Ankara Universitesi Hukuk Fakiiltesi Dergisi 1, 5 (2013).

15 Robert Cryer, Hakan Friman, Darryl Robinson, Elizabeth Wilmshurst, An Introduction to
International Criminal Law and Procedure, 80 (2007).

16 Furopean Convention on Extradition, Paris, 13. XIL. 1957. Opening for signature in Paris.
13/12/1957. Entry into Force, conditions: 3 ratifications. 18/04/1960.

17 Cryer, Friman, Robinson, Wilmshurst, yuxarida istinad 15.

18 Moasalon, Albaniya, Bolgaristan, Ruminiya, Ekvador, Braziliya, Panama, Kuba, Haiti,
Qvatemala Konstitusiyalar.

19 Moasolon, isveg, Finlandiya, Fransa.

2 Mosolon, Italiya.
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beynslxalq miiqavilonin miiddsalar: tst-tiste diisiirse, totbigde har hansi
problem yaranmayacaqdir. ©gor ziddiyat varsa, hansinin totbiq edilacayini
toroflor 6z aralarinda miisyyonlogdiracoklor.?

II. Ekstradisiyanin tatbiq qaydas:
A. Tatbiq sortlari

Cinayotkarliqla miibarizo sahssindo amokdaghq bir torafde dovlstlorin
suverenliyi vo sgoxsi maraqlary, digor torofde miibarizods homroayliyin
vacibliyi vo timumi maraqlar olmaqla iki istiqamoatds hayata kegirilir.??> Bu
sobabdon cinayotkarin geri verilmasi istonilon cinayatlo bagli, habels istonilon
soraitdas totbiq edils bilacak prosedur deyil.

1. Miiqavilanin movcudlugu

Ekstradisiyanin tatbiqi ticiin ilk névbada sorgu edan dévlstle sorgu olunan
dovlat arasinda qlivvodo olan miiqavilo olmalidir.?? Ekstradisiya proseduru
homin miigaviloyo uygun hoyata kegirilocokdir. “Ekstradisiya haqqinda”
Avropa Konvensiyasinin 1-ci maddesine goro Konvensiyani ratifikasiya
etmis dovlotlor onda gostorilon qaydalara miivafiq sokildeo  qarsiligh
ekstradisiya etmoklo bagli Shdslik dasiyirlar. Homin maddenin gorhinde
onun 1951-ci il noyabr aymin 21-do Fransa ilo Almaniya Federativ
Respublikas1 arasinda baglanmis ikitorafli miiqaviloden gotiirtildiyt
gostorilir. Miiqaviloys gore toroflor biitiin sortloro amoal etmo o6hdsliyi
gotrtirlor.

Dévlatlor arasinda heg¢ bir miiqavilo olmadan ekstradisiyanin hoyata
kegirilmasi istisna edilmir. Lakin belo oldugda sorgu edilon dovlat
ekstradisiya talobina 6z iradasine uygun olaraq istonilon cavabi vera bilor.
Praktikada oksor hallarda bu talob gebul edilir vo asas kimi doévlatloraras:
qarsiligh yardimlagma vo nozaket gostorilir.”? Buna baxmayaraq, mdévcud
situasiya biittin dtinya o6lkalori {iglin qiivvedo olan miigavilonin
baglanmasinin vacibliyini bir daha gostorir. Cilinki beynaslxalq ictimai
tohliikasizliklo bagli masalonin bir dovlstin iradasine asasen hoall olunmasi
cinayotkarligla miibarizenin effektivliyino xalal gotirir. Ekstradisiya
“dovlatler hiiququ”nun tarkibindadir vo miiqavilesiz tonzim dovlstlararas:
miinasibatin normal realizosino maneadir.

2. Ikili Cinayatkarlig

2 Altiner, yuxarida istinad 8, 25.

2 Cryer, Friman, Robinson, Wilmshurst, yuxarida istinad 15, 73.

2 Yeno orada, 80.

2 Council of Europe, Explanatory Report on the European Convention on Extradition,
Strasbourg, 4 (1985)

35 Altier, yuxarida istinad 8, 26.
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Ekstradisiyanin miimkiinliiyti tiglin ikinci sort ekstradisiyast talob olunan
cinayotkarin toratdiyi omsolin hor iki doévletin ganunvericiliyine asason
cinayot hesab olunmasidir. “Ikili cinayotkarliq” adlanan bu prinsip
ekstradisiyanin ~ baglica  prinsiplorindondir.  Ekstradisiya  haqqinda
miiqavilalorin oksariyyati bu prinsipi qgebul edir.?¢ “ikili cinayotkarliq”
“qanunsuz cazanin yolverilmazliyi” (nulla poena sine lege) vo qarsiliqliliq
prinsiplorindon téromadir.?” Bu o demokdir ki, sorgu edilon dovlot agor
cinayatkarin torotdiyi emal onun cinayst ganununa gors ictimai tohliiksli
hesab edilmirso, ekstradisiya tolobini gobul etmoayo moacbur edilo bilmoaz.?
Diggat edilmsli olan magamlardan biri do odur ki, “ikili cinayetkarlq”
cinayoatin har iki 6lkada eyni ictimai tohliikslilik daracasinds olmasini deyil,
cinayat hesab olunmasini talab edir.”

3. Cinayatin agirliq doracasi

Ekstradisiyaya sobab olan cinayst cinaystin miisayyen agirliq daracosinda
olmalidir. Cinayatin agirliginin miisyyonlogdirilmasi iso dovlatlar torafindon
iki forqli sistemlo hoyata kegirilir. Bu sistemlorden birincisi “sayma
sistemi”dir. Sayma sisteminds ekstradisiyaya sabab ola bilacok cinayatlar tok-
tok sayilaraq agirliq doracasi miisayyean olunur. Tiirkiye ilo ABS arasinda 6
avqust 1923-cii ilds baglanmis ekstradisiya haqqinda miiqavilada bu sistem
totbiq edilmisdir.®® “Ekstradisiya haqqinda” Avropa Konvensiyasinda vo
dovlatloraras: ikitarafli miigavilalorde “cozanin minimum haddi” adlanan
ikinci sistem asas gotiirtiliir®’. Bu sistema gors, ekstradisiya tatbiq edilocak
cinayotlor ii¢lin minimum coza haddi miiayyonlasdirilir vo haddi asan
cinayotlorle bagl ekstradisiya totbiq edilir.®> Anglo-sakson hiiquq sistemli
Birlogmis Kralliq vo ABS praktikasinda da bu beladir. Hotta Anglo-Sakson
sistemindo Roman-German hiiquq sistemindon forqli olaraq, ekstradisiyanin
totbiq oluna bilacayi cinayetlarin siyahiya alinmasina dair cohdlar olmusdur.

% “Ekstradisiva haqqinda” Avropa Konvensiyasinin 2-ci maddesinin 1-ci bandinde
“Ekstradisiya sorgu eden torafin vo sorgu edilen tarefin qanunvericiliyina miivafiq olaraq...”
ifadesi yer almigdir.

7 [lias Banketash and Susan Nash, International Criminal Law, 181 (2nd ed. 2003).

% Yens orada.

2 Altier, yuxarida istinad 8, 26.

30 Yeno orada, 27.

31 Ekstradisiya haqqinda” Avropa Konvensiyasi 2-ci madda 1-ci band: Ekstradisiya sorgu
edan Terafin qanunvericiliyine miivafiq olaraq azadligdan mahrum etms ilo cozalandirilan
yaxud hebs barade gorara uygun olaraq maksimum miiddsts - an az1 bir il miiddatine hobs
cozas1 vo ya daha ciddi coza ile cozalandirilan cinaystlarle bagh hayata kegirilir. Mahkum
etmo vo hoabs cozasi yaxud tutma haqqinda gorar sorgu edon Terofin orazisinde hoyata
kegirildiyi hallarda miiayyen edilmis coza miiddatleri dérd aydan az olmamalidir.

32 Altier, yuxarida istinad 8, 27.
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3 Roman-German sistemino aid hiiquqi aktlarda iso yalniz ekstradisiyani
istisna edon cinayotlorin konkret dairasi mtiayyonlosdirilir.

4. Cinayat masuliyyatina calb etma miiddati

Ekstradisiyanin totbigi {i¢lin cinayato goro mosuliyyate colb olunma
miiddati kegmomis olmalidir. “Cinayat masuliyystina calb etma miiddatinin
ke¢madiyi cinayat” ifadesi iki mossloni ehtiva edir. Birincisi, miihakima
miiddati Otmiis cinayat toqib edilo bilmayacayi kimi, masuliyysto calb
olunma miiddati 6tmiis cinayet do moahkumluq yaratmayacaqdir. ikincisi,
cinayotin sikayoto tabe olmasi masalasidir. Bels ki, agor ekstradisiyanin asasi
olan cinayot hor iki Olkedo sikayoto tabedirso vo sikayoat sgorti halos
gercoklogdirilmamigdirss, ekstradisiya tolobi gqobul edilmir.3*

B. Ekstradisiya tetbiqindan imtinanin asaslar

Ekstradisiya hiiququ baximindan ekstradisiyanin gergoklogmasi {tiglin
lazimi sortlordon basqa, ondan imtinaya osas olan hallar da énom dagiyir.?®
Haqqinda danisacagimiz hallardan har hansi biri cinayst isinin torkibinda
movcuddursa, sorgu edilon dovlat ekstradisiyadan imtina etmoakdas haqlidir.

1. Vatandasin verilmamasi

Doktrinada ekstradisiyaya manes kimi nazardan kegirilon bu situasiyanin
an ¢ox rast golinon istisna hali oldugunu geyd etmok lazimdir. Sads
versiyada votandasin verilmomasi “sorgu edilon dovlatin ekstradisiyas: talob
olunan goxs onun votondas: oldugu halda ekstradisiya tolobini rodd eds
bilmasi”dir.’ Vatondasin verilmoamasi” har zaman qiivvads olan qayda deyil.
Bu gaydanin ilk totbigine 1736-c1 il Fransa ilo Hollandiya arasindaki
miiqavilode rast golinir¥” Roman-German hiiququnda doévlotin 6z
vatondagini, oan azindan onun iradesine zidd olaraq basqa bir dovlste
vermoyocayi qaydasi prioritet hesab olunur.®® Avropa dovletlori bunu
miixtalif formalarda tenzimloayirlor. Masalon, Isve¢ra qanunvericiliyina goro,
“Isvecra votondaslari geri verils bilmaz, yalniz vetondasin 6z razilig1 oldugu
halda verilmo hoyata kegirilir”.3® Digar torofden Italiyada ise “vetondasin

3 Yeno orada.

3 Altier, yuxarida istinad 8, 28.

3% Dr. Ahmet Ulutas, Suclularin Geri Verilmesinde Vatandashiin Rolii ve Tiirk Vatandash$
Kanununun 28inci Maddesinin Geri Verme Hukuku Bakimindan Degerlendirilmesi, 4 Ankara
Barosu Dergisi, 179, 179 (2011).

% Voatondaslardan basqa ssirlerin de geri verilmasi istisna olunur. Hiiquqi adstlere asasen
osirin toratdiyi cinayet asirlikdon qagmaqdan ibarat oldugundan ekstradisiyanin tetbigine
yol verilmir.

37 Ulutas, yuxarida istinad 35, 186.

38 Yeno orada.

39 isvegra Konstitusiyasi, madda 25.
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verilmasi ancaq beynoalxalq miigavilolordo gostorilorsa, gobul oluna bilor”#
gaydast tatbiq edilir. Anglo-Sakson hiiququnda bunun aksins olaraq, ictimai
tohliikasizliyi pozmus vetondasin miidafiasi taninmir. “Vicdanl vetondas”
anlayisi daha {stiin tutulur. Ingiltoro vo ABS qarsihigliiq sorti ilo 6z
vatondaglarinin basqa bir dovlsta verilmasini gobul etmakdadirlor.*

Qaydanin tomolinds vetondasi qoruma diislincesi dayanir.#? “Ekstradisiya
hagqinda” Avropa Konvensiyasinda “Raziliga golon Taraf 6z vetondaslarinin
ekstradisiyasindan imtina etmak hiiququna malikdir” ifadasine yer verilarak,
toroflore vatondaslarin1 vermoamaoklo bagli miistaqillik tanimigdir.*

Ekstradisiyas1 tolob olunan soxslor ikili votondas vo ya votondasghg:
olmayan soxs — vatansiz (heimatlos) ola bilar. Voatondaglig1 olmayan gaxslarla
bagli bu qayda heg bir dnam dagimur. Ikili votandashgi olan saxs sorgu edilon
dovlatin votondasidirsa, bu zaman onun ikinci votandaghgi nozore alinmadan
ekstradisiyadan imtina oluna bilor.*

2. Siyasi xarakterli cinayat

Siyasi xarakterli cinayoat toratmokds ittiham olunan soxslarin
ekstradisiyasina yol verilmir. Ekstradisiya haqqinda miiqavilaloro noazor
salsag, bu gaydamin toxminan son 160 ilds formalasdigini gérmok
miimkiindiir.¥ Qaydani ilk gobul edon dévlet Ingiltoradir.* 1833-cii il
Belgcikanin  “Ekstradisiya haqqinda” ganununda tosbit olunaraq
ganunilosdikdon sonra Qorb 6lkalorinin ekstradisiya miiqavilolorindo yer
almaga baslamisdir. ¥ Haqgqinda darnisilan istisnayla slageli en miihiim
problemlardan biri hansi cinaystin siyasi xarakterli cinayst hesab olunacag:
masalasidir.*® Siyasi xarakterli cinayata “toradilmasi dovlatin siyasi nizamina
tosir edacak cinayot” kimi anlayis vermak olar.# Doktrinada siyasi xarakterli
cinayotlor tam vo gismon siyasi xarakter dasiyan cinayotlor olmaqgla iki
kateqoriyaya boliintir. Tam siyasi xarakterli cinayot birbasa olaraq dovlat

 Ttaliya Konstitusiyas1, madda. 26.

4 Ulutas, yuxarida istinad 37.

2 Mosoalon, “Blogger Lapsin” isindo Belarusiyada saxlanilan Israil vetondagi Aleksandr
Lapsinin Interpol xottiylo Azarbaycana ekstradisiyas: talob olunur. Toredilon cinayetin
noviindon asili olmayaraq Israil vetondasmin verilmomosindo tokid edir. Burda maqsad
vetendasin basqa yurisdiksiyanin miihakimesine meruz qalmasmin qgarsisin1 almaqdir. The
blogger  jailed for visiting a country that “doesn't exist (2017),
http://www.bbc.com/news/blogs-trending-38804499 (son dafe ziyarat olunub: 7 Aprel, 2017).
# “Ekstradisiya haqqinda” Avropa Konvensiyasi maddas 6/1-a.

4 Ulutas, yuxarida istinad 35, 191.

4 Antje C. Peterson, Extradition and the Political Offense Exception in the Suppression of Terrorism,
67 (3) Indiana Law Journal, 767, 774 (1992).

4 Altiner, yuxarida istinad 8, 29.

¥ Ulutas, yuxarida istinad 35, 191.

4 Peterson, yuxarida istinad 45, 775.

¥ Altiner, yuxarida istinad 8, 29.
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suverenliyina qarst yonalmis dini, siyasi, irqi ideologiyan: tohliiks altina alan
cinayatdir. Qismon siyasi xarakterli cinayotlor iss siyasi motiv vo moagsadls
yanasi 0ziinds digar cinaystlorin timiimi slamatlorini birlagdirir.*

“Siyasi xarakterli cinayatlore gore ekstradisiya edilmama” qaydasinda bazi
istisnalar movcuddur. Homin istisnalar varsa, goxs siyasi motiv va
mogsadlorls cinayot térotmis olsa bels, bu ekstradisiyadan imtina tiglin osas
deyildir:

a) Belgika qaydasi. Doktrinada “sui-qosd hokmii” kimi taninir.®! Bu
gaydaya goro dovlet bascilarina vo onlarin ailelorine qarst toradilon
cinayot siyasi xarakterli cinayat hesab edilmir vo bu zaman cinayatkarin
ekstradisiyast miimkiind{ir.>?

b) Terror, ictimai gqaydanmi ve ictimai tohliikasizliyi pozmagq
mogsadilo kiitlovi sokilds cinayot (masolon, rejimi doyisdirmok, dovlot
rosmilarina sui-gosdlor, miixtslif binalari als kegirarak insanlar1 qorxu ve
dohsat icorisinda saxlamaq ve s.) toradilmasi;*

¢) Tayyaralorin qagirilmasi, habelo qagirilma zamani toradilon
biitiin digor cinayotlor;>*

d) Beynoalxalq immunitets sahib saxslara qars: toradilon cinayaotlor;*®

e) Soyqirim;®

5 James Joseph Kinneally, The Political Offence Exception: Is the United States-United Kingdom
Supplementary Extradition Treaty The Beginning of the End? 2(1) American University
International Law Rewiew 203, 209 (1987).

5t Altiner, yuxarida istinad 8, 29.

52 1854-cii ilde iki Fransiz vatandas: III Napaleonu 6ldiirmak tigiin Lille-Dunkerque xatti ilo
harakat edon gatarin partladilmasina tosebbiis edir. Lakin cohd ugurla naticolonmir. ©moli
toradib Belgikaya qacan sexsler Fransa terafinden istonse ds, Belgika Apelyasiya mahkemasi
1833-cii il “Ekstradisiya haqqinda” haqqinda qanununa asasen siyasi cinayat toraden saxsin
ekstradisiyasindan imtina edir. 22 mart 1856-c1 ilde gebul edilon gqanunla Belgikada har hansi
xarici dovlet baggisma ve onun ailasine qars: téradilan cinayst siyasi cinayst hesab edilmir ve
bu zaman cinayestkarm ekstradisiyast miimkiindiir. Dos. Ahmet Cemal Ruhi, Tiirk hukukunda
suclularn iadesi, 505 (2003).

#“Terrorizmin qarsisinm alinmast haqqinda” Avropa Konvensiyasi, 1-7 ve 13-cii madde.
hitps://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent? document]
d=090000168008371c¢ (son dafs ziyarat olunub: 7 Aprel, 2017).

5 “Miilki Aviasiyanin tehliikasizliyine qarsi qanundankenar aktlarin qarsisimin almmasi
haqqmnda” BMT Konvensiyasi 8-ci madds.
http://www.un.org/en/sc/cte/docs/conventions/Conv3.pdf (son dafe ziyarat olunub: 7 Aprel,
2017).

% BMT-min “Xiisusi missiyalar haqqinda” Vyana Konvensiyasi, 8-ci madds.
htip:/flegal. un.orgfilc/texts/instruments/english/conventions/9 3 1969.pdf (son dafe ziyarat
olunub: 7 Aprel, 2017).

5 “Isgoncolore vo digor qoddar, geyri-insani, yaxud loyageti algaldan davranig vo coza
novlarins qarst” BMT Konvensiyasi, madda 8.
http://www.ohchr.org/EN/Professionallnterest/Pages/CAT.aspx (son dofo ziyareat olunub: 7
Aprel, 2017).
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f) Girov gotiirma®

3. Cinayatin téradildiyi yer

Sorgu edilon taraf biitlinliikls vo ya gisman onun arazisinds yaxud onun
orazisi sayilan yerds torodilmis cinayatlo bagl tslob olunan soxsin
ekstradisiyasindan imtina edos bilor. Cilinki orazisi hiidudlarinda cinayot
torotmis soxslori miihakimoe etmok vo cinayot masuliyyatino calb etmak hor
bir dévlatin suveren hiiququdur. ictimai tohliikali amal sorgu edilon torafin
arazisindon konarda toradilarss, ekstradisiyadan yalniz iki halda imtina edils
bilor: 1) Hemin torofin ganunu onun orazisi hlidudlarindan konarda
toradilmis cinayotlora gora cinayat taqibi nazords tutmamisdir; 2) Gostarilon
cinayoto goro ekstradisiyaya yol verilmir.%®

4. Ne bis in idem — bir cinayat, bir caza

Cinayeot hiiququnun tomsl prinsiplerinden olan ne bis in idem ayri-ayr1
olkalorin cinayst ganunvericiliyinds, hatta bozi Konstitusiyalarda® tosbit
edilmisdir. Bu prinsips goro cinayot torotmis soxs barosinds cinayot toqibi
baglanmis, konkret gorarla miihakima bitmis yaxud omal haqqinda cinayat
togibina ehtiyac olmadig1 genastine golinarak toqib sonlandirmisdirsa, eyni
omoal barosinds tokrar miihakimo aparila vo coza totbiq edilo bilmoz.®
Ekstradisiyaya miinasibatds bu prinsip 6ziinii eyni cinayoato goro tokrar
ekstradisiyanin yolverilmozliyindo gostorir.

5. Konkretlik gaydast

Sorgu edan dovlat ekstradisiya tolobi gobul edildikden sonra cinayetkar
barasinds cinayet toqibi baslamamisdirsa, basladir, toaqib basa ¢atmus, lakin
coza icra edilmomisdirse, cozani icra edir.®* Qeyd olunanlar yalniz barasinda
sorgu olan cinayoto miinasibatds totbiq edils bilor. Ekstradisiyan: talob edon
dovlot sorgu edilon soxs barasindo talobdo yer almayan, ekstradisiyadan
avval toratdiyi cinayatlo bagh taqib baslada bilmoz. Buna “ekstradisiyada
konkretlik qaydas1” deyilir.®* Sorgu edon dévlatds bu gaydanin pozulacagina

57 “Girov gotiirme ile miibarize haqqinda” BMT Konvensiyasi, 10-cu madde.
hitp:/fwww.un.org/en/sc/cic/docs/conventions/ConvB.pdf (son defe ziyarst olunub: 7 Aprel,
2017).

58 “Ekstradisiya haqqinda” Avropa Konvensiyasy, 7-ci madda.
https://rm.coe.int/CoERMPublicCommonSearchbervices/DisplayDCTMContent?document]
d=0900001680064587 (son dafe ziyarst olunub: 7 Aprel, 2017).

5% Masalan, Almaniya Konstitusiyast 103-cii madda
hitps://www.bte-bestellservice.de/pdf/80201000.pdf (son dafe ziyarat olunub: 7 Aprel, 2017).
, ABS Konstitusiyasina bu prinsip 5-ci diizslisden sonra slave olunmusdur.

6 John A.E. Vervaele. Ne Bis In Idem: Towards a Transnational Constitutional Principle in the EU?,
9(4) Utrecht Law Review, 211, 212 (2013).

61 Altiner, yuxarida istinad 8, 39.

62 Banketash and Nash, yuxarida istinad 27, 184.
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dair osash stibholor varsa, sorgu edilon doévlot ekstradisiyadan imtina
etmokdo haglidir.

C. Iki dévlet arasinda gercoklason ekstradisiya va iiciincii dovlat

(re-extradition)

Ekstradisiyanin totbigi zaman: rast golinon problemlardon biri da {igiincii
dovlato yenidon ekstradisiya maosalasidir. Problem ekstradisiyas: barads
sorgu olunan sgoxsin Uglincli bir dovlsat torafinden istonmasi halinda
konkretlik qaydasi ilo alagoali formada meydana ¢ixir.®® Soxsin tiglincti dovloto
ekstradisiyast beynoalxalq sonadlorde miixtalif formalarda tonzimlonir. Bir
gayda olaraq, dovlatlar sorgu edilon dovlstin razili$1 olmadan cinaystkarin
tiglinciti dovlato ekstradisiyasini gobul etmirlor. Bu imtinanin hiiquqi osasi
kimi “Ekstradisiya haqqinda” Avropa Konvensiyasinin 15-ci maddasi ¢ixis
edir. Homin maddays gors, sorgu edilon torof ekstradisiya edilon wva
ekstradisiyaya qodor torotdiyi cinayotlora gore tiglincli dovlat torafinden
axtarigda olan soxsi sorgu edon dovlstin razilig1 olmadan {tiglincli dovlata
vermir. Soxs tam azad edildikdon sonra ekstradisiya edildiyi torofin arazisini
tork etmok imkanina malik oldugu halda 45 giin orzindo bunu etmazso,
yaxud 45 giin arzinds homin orazini tork etdikden sonra oraya qayidarsa,
icazo ona samil edilmoyocokdir. Eyni zamanda homin soxslor barasindo
“konkretlik qaydas1” da istisna edilir.®

“Avropa Habs Orderi” bir sira hallarda Avropa Birliyi 6lkslarine sorgu
edilon dovlatin razilig1 olmadan tiglinciti dovloto ekstradisiyani gobul edir.
Amma digor dovlotlarle alagodo sorgu edilon doévlatin icazasini macburi sort
kimi qoyur.®

Fikrimco, sorgu edilon dovlstin irads ifadasinin halledici tesiro malik
olmasi diizglin hesab edilmomoalidir. Burada ilk nozoro alinacaq amil
barasinds ekstradisiya sorgusu olan vo talobden 6nca téradilmis cinayatlarin
kimin manafeyinas na daracods toxunmasi olmalidir. Ciinkiicazs talsbinin 6n
planda oldugu vaziyystdo ekstradisiya cinayotkarligla miibarizonin
vasitosine deyil, sorgu edilon dovlstin soxsi maraglarina xidmet edon bir
quruma gevrilir.

ITI. Ekstradisiya kontekstinda insan hiiquqlan

Beynolxalq cinayotkarligin soviyyesinin artmasi ilo olagodar olaraq
ekstradisiya prosesinds insan hiiquglarinin gqorunmas: masalasi getdikca
daha ¢ox shomiyyat kasb etmoyo baslayir. Ekstradisiya vo insan hiiquglar
arasinda olago dovlatlorarasi beynolxalq hiiquqi omokdashgin qarsiligh

6 Yeno orada, 301.
64 “Ekstradisiya haqqinda” Avropa Konvensiyasi, madds 14\1 b.
6 Cryer, Friman, Robinson, Wilmshurst, yuxarida istinad 15, 85.
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hoyata kegirilmasindon gaynaqglanir. Qarsiliqliliq talebi ekstradisiyanin
totbigi zamani iki meyar1 qarsi-qarsiya qoyur. Dovlat: 1) cinayetkarhqla
miibarizo aparmaga borcludur; 2) homin miibarizonin vasitesi kimi
ekstradisiyanin  totbiginde insan  hiiquqglarinin  pozulmasma  yol
vermomolidir.®® Bir sira beynoalxalq aktlarin gobulundan sonra doévlstlor
ekstradisiya mosalesina todricon insan hiiquglart prizmasindan baxmaga
bagladilar. Beynalxalq manbalaords vo adat hiiququnda hiiquglar1 qgorunmali
olan fards uzun miiddat ekstradisiya prosesinin subyekti kimi deyil, obyekti
kimi baxilmisdir. Indi ekstradisiya prosesinda fords hiiquglari yalniz maraqli
dovlatlorden asili olan obyekt kimi deyil, beynoalxalq hiiquglar: tomin olunan,
hiiquglarin1 miistaqil sokilde qorumaq iqtidarinda olan beynslxalq hiiquq
praktikasinin subyekti kimi baxilir.”  Bu gilin soxs adalstli olmayan
miihakimo, Oliim cozasi, igsgonco vo digor goddar, geyri-insani, loyaqgoti
alcaldan roftar vo cozaya moaruz qalma riskinin moévcud oldugu bir 6lkoya
gondorils bilmaz. Har bir insan azadliq ve soxsi toxunulmazliq hiiququna
malikdir. Heg¢ kim 6zbagsinaligla habs edilo va ya dustagda saxlanila, habels,
ganunla miisayyon edilon ossaslardan basqa ve ganuni prosedura uygun
olmadan he¢ bir halda azadligdan mohrum edils bilmez. * Cinayat
torotmokdo ittiham edilon soxs, biitiin miidafio imkanlar1 tomin edilmoakls,
aglq mohkama aragdirmas: yolu ils tagsirli oldugu ganuni qaydada miisyyen
edilmayona gadar togsirsiz hesab edilmoak hiiququna malikdir.®

Ayri-ayr1 beynolxalq miiqavilalorde bu hiiquglar natamam sokildo tosbit
edilmisdir. Yalniz “insan Hiiquglari Haqqinda” Avropa Konvensiyasi
htiquglarin tasnifatini apararkon, onlarin bir negosini ekstradisiya ilo
alagalondirdiyinden sistemlogsmoys cohd hesab oluna bilar.”® Belo bir
boslugun moévcudlugu ekstradisiya olunan goxsin hiiquglarinin asanhgla
pozulmasina sorait yaradir. Bu pozuntular goxsin hoyat vo saglamhgini

66 Coskun Necmi Savas, [nsan haklar baglaminda suclularin geri verilmesi, 1 “Ankara Barosu”

dergisi 251, 253 (2013).

7 Geert-Jan Knoops. Surrendering to International Criminal Courts: Contemporary Practice

and Procedures, International Criminal Law. Cases and Materials, 248 (1st ed. 2002).

6 Miilki ve Siyasi Hiiquglar haqqmnda Beynoalxalq Pakt (1966),  14-cii madda

http://www.ohchr.org/EN/Professionalinterest/Pages/CCPR.aspx (son dofo ziyarat olunub: 7

Aprel, 2017).

6 BMT-nin Umumdiinya Insan Hiiquqlar1 hagqinda Bayannamasi, 11-ci madds, (1948)
http://www.un.org/en/universal-declaration-human-rights/. (son defe ziyarst olunub: 7

Aprel, 2017).

7 “Insan hiiquqlar1 haqqmnda” Avropa Konvensiyasinin yalniz 2-ci (yasamaq hiiququ), 3-cii

(isgoncolorin qadagan olunmasi), 5-ci (azadhq ve toxunulmazliq hiiququ), 6-c1 (odalotli

moahkamse arasdirmasi hiiququ), 7-ci (qanunda nazarde tutulmamis cozanin yolverilmazliyi),

8-ci (soxsi hayata vo ailo hayatima hoérmet hiiququ), 13-cii ( samerali hiiquqi miidafio vasitalori

hiiququ), 14-cii (ayri-segkiliyin yolverilmeazliyi) maddaleri ve konvensiyaya slave 6 ve 13

nomrali protokollar (6liim cezasmin tetbiginin yolerilmazliyi) ekstradisiya prosesine samil

olunur.
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tohliiks altinda qoymagla yanasi, masalonin beynalxalq sferaya ¢ixmasina vo
dovlatin imicinin zodslonmasina sabab olur.”

A. Oliim cozas1 vo ekstradisiya

Oliim cozast dévlat torofindon goxse totbiq olunan on agir fiziki coza
noviidiir. Onun totbigi zamani “coza” adi altinda cinayotkar nainki azadligini
itirir, eyni zamanda yasamaq hiliququndan moahrum edilir.”> Buna goro do
mithakimanin baglandig1 andan tatbiq anina godar togsirlondirilon goxso
monavi iztirab veron Olim cozasi icra istilii no olursa olsun insan
hiiquqularina zidd hesab olunur.”

Beynolxalq sonadlorde sorgu edon dovlstin ganunvericiliyinds olim
cozasmnin movcudlugu insan hiiquglarinin pozulma hali kimi gostorilmir.
Yoni Sliim cazast cinayatkarin hamin 6lkoye ekstradisiyasini istisna etmir.”
Oliim cozasinin  méveud oldugu bir dlkaye cinayotkarin ekstradisiyast
“Ekstradisiya haqqinda” Avropa Konvensiyasina asason do miimkiin hesab
edilir.”> “Insan Hiiquglar1 Haqqinda” Avropa Konvensiyasinda iso masaloyo
baxis nisbaton forglidir. Avropa insan Hiiquglar1t Mahkemasi 6liim cozasinin
ekstradisiyaya angsl olmadigini goebul etss ds (2-ci madds), sonradan bu hal
3-cli maddonin — isgonco vo digor geyri-insani roftarin qadagan olunmasi -
tolobinin pozulmas: kimi gebul edilmisdir.” Natico olaraq Konvensiyaya

71 Moasolon, 2007- ci ildo BMT-nin Isgoncolor Sleyhino Komitesindo Azorbaycana qarst isi
udan jurnalist qadmn Elif Pelitin ekstradisiyas: barade is ilo bagh Azorbaycanin menfi
tocriibasini qeyd etmok olar. Bu isde Azarbaycanin, xiisusile yerli mehkamslarini mévqgeyinin
tohlili ekstradisiya olunan gexslerin insan hiiquglari sahasinde Azerbaycanin cari
praktikasma yeniden baxilmasinn istor ekstradisiya sahasina aid qanunvericiliyin, istorsa da
yerli mehkemolarin praktikasinin miivafiq qaydada tekmillogdirilmesinin zeruriliyi barada
naticalor ¢ixarmaga imkan verir. Daha atrafl bax:

http:/fwww.refworld.ore/cases CAT 47975b01chtml UNHCR, Case of Elif Pelit v.
Azerbaijan.

2 Michael Kronenwetter, Capital Punishment. A Reference Handbook, 11. (2001).

73 Savas, yuxarida istinad 66, 254.

74 Dos. Dr. Faruk Turhan, The development concerning the abolition of capital punishment and its
effect on the Extradition Law, 4, iktisadi ve idari Bilimler Fakultesi Dergisi , 239, 239, (1999).
75 “Ekstradisiya haqqmnda” Avropa Konvensiyasi maddse 11. Iki istisna miioyyanlosgdirilir. 1)
Sorgu edilon dovletin qanunvericiliyi 6liim cozasim noazerde tutmursa; 2) cozamin icra
edilmoayacayi ilo bagh yetorli tominat verilmirso 6liim cozasi ekstradisiyadan imtina tigiin
osasdir.
76 Masalon, 1989-cu il tarixli “Soering Birlogsmis Kralliga qars1” isinde ATHM “... Oliim cozasimi
gozlomonin yaratdifi uzunmiiddotli vo get-gedo artan iztirab, edam kamerasinda uzun
miiddst saxlanilma ve meshkumun xiisusile cinaystin toradildiyi tarixdeki yasi ve psixi
voziyyeti kimi soxsi xiisusiyyetlori nazors alindiqda, cinayetkarin ekstradisiyasi ATHK-nin 3-
cii maddasinde miisyyon olunmus haddi asan qgeyri-insani raftar hesab olunmalidir. Bu
gerardan sonra ABS 6lim cezasmin tetbiq edilmaysceyins teminat verdi ve cinayetkar:
ekstradisiya etdi. Daha atrafh bax: http://hudoc.echr.coe. int/tur?i=001-57619 Case of Soering
v. UK.
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olavo 6 vo 13 nomrali Protokollarda” olim cozasinin moveudlugu
ekstradisiyani istisna edon hal kimi nozordon kegirilir.

Oliim cozasim1 daxili ganunvericiliklorindan ¢ixaran dévletlor onu
beynoslxalq hiiquqi yardimlagma zamani totbiq etmakdon do imtina edirlar.
Fikrimco, hor hansi cinayoto goro Oliim cozasinin totbigi hom “ikili
cinayatkarliq”, ham do “cinayate uygun coza” prinsiplarinin kobud gokilda
pozulmasidir. Cozanin moagsadi cinayetkarin islahina nail olmagdir. Oliim
cozasinda iso islahdan sohbat geds bilmoaz. Digar bir torafdon oliim cozasi
adalatsiz miihakimonin naticosi olaraq hoyata kegirilorss, yaxud yeni agilan
hallar hékmiin icrasindan sonra meydana ¢ixarsa, yaranan manfi naticolorin
aradan qgaldirilmasini imkansiz edir . ©n asas1 heg bir adalot miihakima
organinin saxsi hoayatdan mohrum etmok hiiququ yoxdur. Oliim cazasi
“adalatin barpast” vo “cinayotkarin islah1” mogsadilo dovlat toraofindon yeni
cinayotin toradilmasidir.

B. Ayn-seckiliyin yolverilmazliyi ve ekstradisiya

Cinayotkarin ekstradisiyasinin magsadi ya soxsi cinayat masuliyyatina calb
etmoak, ya da barssinda ¢ixarilmig hokmti icra etmokdir. Burada asas meyar
onun torotdiyi cinayst - ictimai tohliikali omsaldir. Milli, irqi, dini
moansubiyyaet, fikir azadliginin tanindig1 hiiquq sistemlarinds siyasi aqids vo
digor soxsi keyfiyyotlor Oziinds ictimai tohliikalilik ehtiva etmadiyinden
soxsin cinayot tagibine maruz galmasinda, habelo mohkum edilmasindo osas
kimi ¢ix1s eds bilmaz.”

Beynolxalq cinayet hiiququ bels situasiyalarda soxsin ekstradisiyasin
“ayri1-seckiliyin yolverilmozliyi” qadagasina goro gobul etmir. “Ekstradisiya
hagqinda” Avropa Konvensiyasinin 3\2-ci maddoesino goro sorgu edilon
torofin adi cinayotlo bagl ekstradisiya telobinin saxsin irqi, milli, dini, siyasi
aqidasina goro toqibi vo ya cozalandirilmasi moagsadilo verildiyins vo ya bu
sobablordon har hansi birina gore homin soxss ziyan vurulacagina kifayot
godar osast varsa, ekstradisiyadan imtina etmokdas haghidir. Oxsar miiddsalar
“Terrorqulugun qarsisinin alinmast hagqinda” Avropa Konvensiyasinda,”

77 6 Nomroali Protokol miiharibe seraitinde ve ya miiharibe tehliikesi olduqda islanmis
cinayatlote miinasibatde Oliim cezasin totbigini miimkiin hesab edir. 13 Noémrali
Protokolda ise 6liim cozas: tamamile istisna edilir.

78 Savas, yuxarida istinad 66, 260.

7 5-ci madda: Ogar sorgu alan dévletin, 1-ci ve ya 2-ci maddads gosterilon cinayst ilo bagh
ekstradisiya haqqinda sorgunun sexsi irqi, dini, milli mensubiyystine veo ya siyasi baxislarina
gora taqib etmak vo ya cozalandirmaq maqsadi ilo edilmasini ve ya bu saxsin vaziyyetinin bu
sabablorden her hansi birina gore pislesa bilacayini giiman etmays kifayst qoder asas1 varsa,
bu Konvensiyada he¢ na ekstradisiyaya dair éhdslik miioyyen edon miiddea kimi tefsir
edilmamalidir.
hitps://rm.coe.int/CoERMPublicCommonSearchServices/DisplavDCTMContent? document
d=090000168008371¢
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2003-cii il tarixli “Ekstradisiya haqqinda” Ingiltors qanununda® da tosbit
edilmisdir.

C. Isgoncelerin qadagan olunmasi ve ekstradisiya

“Miilki vo Siyasi hiiquglar hagqinda” Beynoalxalq Pakt®, “insan Hiiquglar
hagqinda” Avropa Konvensiyasi®> vo digar beynoalxalq sonadlords tosbit
edilon isgonco vo digor goddar, geyri-insani roftar ve cozamin qadagan
olunmasi saxsiyyetin toxunulmazhig: ilo birbasa sokilds baghdir. AIHM-a
gors, amoalin iggonce adlandirilmas: tiglin soxsa verilon fiziki vo ya manavi
ozab mioyyon agirliq doracesindo olmalidir. Homin agirliq doracesinda
olmayan fiziki vo moenoavi iztirablar garof vo loyaqeti al¢aldan geyri-insani
roftar hesab olunur. Isgonce geyri-insani roftarin oan sort formasidir desak,
daha diizgtin olar.

Ekstradisiya olunacaq soxsin isgonco vo ya geyri-insani roftara moruz
galacag1 haqqinda asash stibhalar varsa, ekstradisiya tolobi rodd edilmalidir.
Bu qgayda biitiin ikitorafli vo ¢oxtorafli miigavilalords, o climlodan daxili
qanunvericiliklords jus cogens norma kimi gobul edilmokdadir. isgoncaye
moaruz qalmama soxsin moahdudlasdirilmas: biitlin hallarda istisna edilon
(non-derogable right) hiiquglarindandir. Bu tolobo ekstradisiya olunan soxsa
miinasibotdo toradilon cinayotin agirhigindan asili olmayaraq omol
edilmalidir.®

8 13-cli madde: Barasinde ekstradisiya sorgusu olan cinayatlo bagh habs gorar: ¢ixarilsa da,
soxsi irqi, dini, milli mensubiyyating, cinsiyyating, cinsi meylorins ve ya siyasi aqidasine gore
talob olunursa, va ya ekstradisiya olunduqdan sonra bu amillare gora saxsin veziyyatinin
agirlasacagl, hiiquq ve azadhqlarmin mohdudlasacagy ilo bagli osash siibholor varsa,
ekstradisiya telebi gebul edilmir.

http:/fwww.legislation.gov.uk/ukpga/2003/41/pdfs/ukpga 20030041 en.pdf

81 7-ci madde: Heg kim isgonceye, gaddar, geyri-insani soraf ve loyaqgeti al¢aldan raftar va
cozaya moruz qala bilmaz. Heg kim razilifi olmadan tibbi ve ya elmi eksperimentlords
istiraka macbur edilo bilmaz.
http://www.ohchr.org/EN/Professionalinterest/Pages/CCPR.aspx (son dofo ziyarat olunub: 7
Aprel, 2017).

82 3-cili madde: Heg kim isgancaye, geyri-insani ve ya loyaqati algaldan reftara ve ya cozaya
moruz qalmamahidir. hitp://www.echr.coe.int/Documents/Convention ENG.pdf (son dafe
ziyarat olunub: 7 Aprel, 2017).

8 ATHM “Bensaid Birlosmis Kralhiga qarsi” isindo cinayotkarlarin digor olkeloro
ekstradisiyas: ve deportasiyasi barasinde salahiyyatlordan istifads olunarken isgence, diger
goddar, geyri-insani roftar vo coza qadagasinin cinayotkarin toratdiyi emelin agirhigindan
asili olmayaraq tetbiq edilmoli oldugunu bildirmisdir. Daha atrafli bax: Case of Bensaid
v.UK: http://hudoc.echr.coe.int/tur?i=001-59206 (son dafe ziyarat olunub: 7 Aprel, 2017).
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D. Odalstli mahkams arasdirmasi hiiququ ve ekstradisiya

Cinayot torotmokdo togsirlondirilon goxslorin hiiquglarimin miidafiasi
sistemindo osas istigamotlordon biri do odalastli vo aglabatan middatds
miihakima mosalosidir. Odalatli mahkems arasdirmasi hiiququ “Insan
Hiiquglar: hagqinda” Avropa Konvensiyasi* vo “Miilki vo Siyasi Hiiquglar
hagqinda” Beynolxalq Paktda® agiq sokildas tosbit olunmusdur. Har kas, onun
miilki hiiquq ve veazifslori miisyyen ediloarken vo ya ona qarst har hansi
cinayot ittihami iroli stirtilorkon, ganun osasinda yaradilmis miistaqil vo
gorazsiz mohkomsa vasitosi ils, aglabatan miiddatds isinin adalstli va agiq
aragdirilmasi hiiququna malikdir.®

9dalatli mohkoma aragdirmasi hiiququnun ekstradisiya ilo olagosi iki
istigamatlidir: Birincisi, ekstradisiyanin totbiq {tisulu adalstli mohkomsa
arasdirmasi hiiququnu tasbit edon Avropa Konvensiyasina gora, no “mdtilki
hiiquq vo ya ¢hdalik”, na do “cinayot itttham1” olmadigindan 6-c1 maddadoa
gostorilon tinsiirlors uygun olmaya da bilor.®” Ikincisi iss, cinayatkarin
ekstradisiya edilocoayi 6lkads hayata kegirilocok miihakima adalstli mahkomsa
arasdirmasi hiiququ ¢ar¢ivasinds gergoklagdirilmoalidir. Bu o demakdir ki, bu
htiquq ilk névbads sorgu edon dévlatin daxili hiiququnda taninmali vo tatbiq
edilmalidir. “Drozd ve Janousek Fransa vo Ispaniyaya qarsi” isi ilo bagl
gorarda AIHM cinayotkarin odalotli mohkoma aragdirmasi hiiququnu
pozacagini agiqca bolli edon dovlste ekstradisiyanin mosuliyyata sabab
olacagimi bildirmisdir.®® Moshkomoads soxse oOziinii miidafia {glin biitiin
imkanlar yaradilmalidir. Buna osaslanaraq deyo bilorik ki, qiyabi
(cinayotkarin istiraki olmadan) miihakims gqadagan edilmolidir. Boazi
olkalords giyabi miihakima ilo goxsin azadligdan mahrum edilmasi barads
gorar ¢ixarilmast miimkiin hesab olunur. Bu situasiyada cinayotkarin

8 6-c1 madde: Har kes, onun miilki hiiquq va vezifelori miiayyen edilarken vo ya ona qarsi
har hansi cinayet ittihamu irsli siirtilorken, qanun ssasinda yaradilmig miistaqil ve gerazsiz
mohkomo vasitoesi ilo, aglabatan miiddetds isinin adalstli vo agiq arasdirilmasi hiiququna
malikdir

8 14\1-ci madde: Biitiin saxsler mehkemealar ve tribunalar qarsisinda berabardirler. Har bir
soxs, ona qarsi irsli siirtilon istenilon cinayst ittihamma baxilmasi1 zamani1 va yaxud har hansi
bir miilki prosesde onun hiiquq va vazifslerinin miieyyen edilmesi zaman1 qanun ssasinda
yaradilan salahiyyetli, miistaqil va gorazsiz mahkamso terafinden adalstli va agiq aragdirma
hiiququna malikdir.

8 “Insan hiiquglar1 haqqinda” Avropa Konvensiyasi, 6-ct madda.
hitp://www.echr.coednt/Documents/Convention ENG.pdf (son dafe ziyaret olunub: 7 Aprel,
2017).

8 Masalan, “Mahmutkulav and Askarov v. Turkey” isinds ¢ixarilan qorarda Ekstradisiyanin
tisulu ilo bagl miiddoalar “Insan hiiquglar1 hagqinda” Avropa Konvensiyasinda tosbit
edilmadiyindon bu mosolenin AIHMin yurisdiksiyasina aid olmadigi qeyd edilmisdir.
hitp:/fwww.jus.unitn.it/download/gestione/marco.pertile/20090331 0619Mamatkulov_and
Askargv Turkev.pdf (son dafe ziyarat olunub: 7 Aprel, 2017).

8 Daha atrafli bax: Case of Drozd and Janousek v. France and Spain:
hitp://budoc.echr.coeint/tu?i=001-57774 (son dafe ziyaret olunub: 7 Aprel, 2017).
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ekstradisiyasi tolob edilorss, onun totbigi {i¢iin miihakimanin “Insan
Hiiquglar1 hagqinda” Avropa Konvensiyasindaki tominatlara® uygun hoyata
kecirilmis olmasi talob olunur. Oks toqgirde ekstradisiyadan imtina
edilmalidir.

Notico

Hiiquqi qiivveys malik anlayig1 olmayan institut tam formalagmus institut
hesab edilo bilmaz. Hazirki veziyyostde ekstradisiyaya miinasibatde “na
tonzimlonir?” suali cavabsiz qaldig1 halda, “neco tonzimlonir?” mosoloasi daha
onomli hesab edilir vo tadqiqatlar bu ¢orgivode aparilir. Natamamligin aradan
galdirilmasi {tiglin ekstradisiyaya beynolxalq saviyyads vahid anlayisin
verilmoasi miitlaq sortdir. Bu, hom do diizglin hiiqugi giymat vermays,
tohvilvermoanin digor novlari ilo ekstradisiya arasindaki sarhadi miiayyon
etmoayo imkan veracokdir.

Cinayotkarligla miibarizonin effektivliyini tomin etmoak magsadils
ekstradisiyanin hiiquqi asasim1 togkil edon miigavilelorin sayr maksimum
azaldilmalhdir. Ciinki ikitoraofli vo ¢oxtorafli miiqavilalords tonzim sortlori
arasindaki miixtaliflik dovlstlorin ortaq moxraco golmosini ¢otinlasdirir.
Biitlin diinya 6lkalorino miinasibatdo qilivvods olan ekstradisiya haqqinda
beynoslxalq miigavilonin gobul edilmasi hamin miixtalifliyi aradan galdira vo
ekstradisiyanin totbigini asanlagdira bilor. Bununla miigavilasiz tatbiq hallar:
istisna olunacaq vo ekstradisiya oziinlin “d&vlatlorarasiliq” xtisusiyyotini
itirmoayacakdir.

Ucglincii dévloto ekstradisiya zamani nozoro alinan amillor doyisdirilib
konkretlogdirilmali vo gobul edilocok beynalxalq miiqavilods daqiq tosbit
edilmolidir. II fasildo geyd edildiyi kimi bu zaman sorgu edilon dévlotin irada
ifadasi deyil, toradilmis cinayate miinasibatda sorgu edoan ve tigiincii dovlstin
monafeyi prioritet olmalidir. Bels olduqda, cinayotkarin hoyat vo saglamhig:
da tohliikoyo moaruz qalmayacaqdir.

Insan hiiquqlarinin biitiin sferalarda rohborliyi ekstradisiya olunan soxso
miinasibatdo nodonse 6ziinti gdstormir. Homin soxsin htiquqlarn ilo slagoli
miiddealar ya sopalonmis formada movcuddur, ya da timumiyyatle mévcud
deyil. M6vcud normalarin manfi cohati ekstradiiya olunacaq biitiin goxslor
barasinde yox, yalniz miiqavils baglayan toraf dovlatlarin hayata kegirdiklori
ekstradisiya proseslorinds tatbiq edilmasidir. “Prioritet”in yarimgiq tonzimi
bir torofdon cinayatkarla htiquqazidd roftar1 miimkiin edir, digor torofdon iso
cozanin islahedici tasirini azaldir. Bu sebabdon gobul edilocok miigavilada
ekstradisiya olunacaq soxsin hiiquglar: atrafli tasnif olunmali ve bu sahadaki
bosluq aradan galdirilmalidir.

8 “Insan Hiiquqlar1 haqqinda” Avropa Konvensiyasi 6 \3-cii maddo.
httpy/fwww.echr.coednt/Documents/Convention ENG.pdf (son dafe ziyaret olunub: 7 Aprel,
2017).
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