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Amil Jafarguliyev”

FLIPPING A COIN FOR COPYRIGHTABILITY OF
ILLEGALLY PLACED STREET ART

Abstract

Street art is visual art usually placed in public locations, such as on buildings or train cars.
Once upon a time, this concept was being treated very stringently within the borders of
criminal law. So that, graffiti used to be scrutinised as criminal behaviour or vandalism. We
all know how the “Subway Surfers” game starts, do not we? However, tables have turned,
and graffitti are now under the umbrella of a concept called an art — street art. Even
discussions were commenced on the copyrightability of street art. The uprising role of this
concept took this debate to another level, granting copyright protection to even illegally
placed street art. But the runner in “Subway Surfers” still runs because the act of painting
surfaces unsolicitedly is still considered illegal. That is why granting copyright protection
for illegally placed street art is controversial, especially when the “unclean hands” doctrine
is on the other side of the scale. Furthermore, if illegally placed street art gets copyright
protection, the discussions will potentially extend to what economic and moral rights street
artists can have. This article will address the issues of copyright protection for street art
(both legally and illegally placed) and the potential economic and moral rights of street
artists.

Annotasiya

Kiica sanati, adaton, ictimai yerlorda, masalon, binalarin va ya vaqonlarin iizarinda aks
etdirilan tasviri incasanatdir. Bir vaxtlar bu anlayisa cinayat hiiququ ¢argivasinda ¢ox sort
yanagilmigdir. Bela ki, qraffitilor cinayat amali va ya vandalizm kimi dayarlondirilmisdir.
“Subway Surfers” oyununun neca basladigint hamimiz bilirik, elo deyilmi? Bununla bel,
son dovrlarda bu masaloya yanasma dayismigdir va qraffitilor artiq incasanat — kiigo sanati
adlanan bir konsepsiyanin ¢otiri altindadwr. Hotta artiq kiigo sanatinin miialliflik hiiquqlar
ilo qoruna bilmasi barasinds miizakiralor mveuddur. Bu konsepsiyamn yiiksalisi mdveud
miizakirani basqa soviyyays qaldumigdwr: qanunazidd olaraq hayata kegirilon kiico
sanatinin miplifliK hiiquqlart ilo goruna bilmasi da artiq miizakira mévzusuna ¢evrilmigdir.
Bununla bela, “Subway Surfers’doki oyungu halo da qacir, ¢iinki divarlarin icazasiz
ronglonmasi ganunazidd amal hesab edilir. Buna goro da qeyri-qanuni sakilds yaradilmis
kiiga sanatinin miiplliflik hiiquqlar: ilo gorunmasi, xiisuson do “¢irkli allor” doktrinasmi
nazoro aldigda béyiik miibahisalora sabab olur. Bundan alava, qanunazidd olaraq
yaradumuy kiica sonati miialliflik hiiquglart ilo gorunma hlququ aldo edorsa, miizakiralor
kiico  rassamlarimin  sahib ola bilocaklari iqtisadi va manavi hiiquglara qadar
genislonacakdir. Bu maqalads kiica sonatinin (hom qanuni, hom do qanunazidd sokilds
yaradilan) miidlliflik hiiquglart ilo qorunmasi, elaca da kiico sanatkarlarinin alds edo
bilacayi igtisadi va manavi hiiquqlar arasdirilacaqdir.
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Introduction
treet art” is a special type of art, and its forms are widely spread
worldwide. A. Young refers to graffiti artists as citizens who have a
special connection to cities, and they make cities better than they are
right now.!
Just a quick look at the walls of our cities is enough to understand how

s

common these phenomena are. Even sometimes popular street artists” works
can be sold for six-figure amounts, and the value of street art can outstrip the
wall on which it is painted.?

The conventional approach to this type of art has tended to depict it as an
issue better dealt with under property or criminal law. This did not
necessarily pose an obstacle for street artists, many of whom opt to locate
scrutiny of their work outside of the law. One of them even went the extra
mile by stating that “copyright is for losers”. This statement belongs to the
well-known street artist Banksy, who is least interested in copyright
protection for his artwork. Banksy tried to obtain trademark protection for his
famous graffiti named “Monkey Sign”, a drawing of a monkey with a board
that reads "laugh now, but one day we’ll be in charge".

In May 2021, this was first rejected by the European Union Intellectual
Property Office (EUIPO). However, in November 2022, the Fifth Board of
Appeal reversed the previous decision, providing that just because a
trademark might be subject to copyright protection, it should not mean it
cannot act as a trademark.? This means Banksy has obtained a trademark for
his graffiti. But what about potential copyright protection for graffiti? Can the
same result be reached if the matter is examined under copyright law?

One thing is for sure that copyright protection for street art can ensure
economic gains for authors. It is also common practice for some corporations
to use these art forms in their commercial activities without the artists’
permission. Therefore, a significant rise was observed in the number of cases
dealing with street artists suing companies in wide-ranging fields, namely

L Alison Young, Cities in the City: Street Art, Enchantment, and the Urban Commons, 26 Law &
Literature 145, 156 (2014).

2 Aislinn O’Connell, The writing on the wall: street art and copyright, 14 Journal of Intellectual
Property Law & Practice 530, 530 (2019).

3 EUIPO, Decision of the Fifth Board of Appeal, R 1246/2021-5 (2022).

2
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food, entertainment, fashion, real estate, cars, etc.* For some, copyright may
be the exact legal tool that street artists require.> Nowadays, there are a lot of
street and graffiti artists who operate within the scope of the law.¢
Considering all these, it is possible to emphasise that the issue of copyright
protection for street art is becoming more important as street artists” interest
in this protection grows. Therefore, there is a need to analyse this topic in
detail.

In the first part of this work, it will be assessed whether copyright rules can
protect street artworks, especially graffiti. The examination will be done for
both legally and illegally placed graffiti, and the light will be shed on the
different domestic jurisdictions. In the second part, it will be discussed what
economic rights artists can have under copyright protection, and then the
issues dealing with the moral rights of artists will be covered. In this part, the
paper will mainly concentrate on illegally placed graffiti since the problems
are related to their illegality element. Having no case from the EU courts —
both The Court of Justice of the European Union (hereinafter CJEU) and The
General Court (hereinafter GC) in dealing with the copyright and street art
issues occurred to be the main difficulty for achieving the purposes of this
paper. However, relevant CJEU copyright precedents and legal tests will be
used to accomplish specific assessments. The different EU member states’
practices and cases from national courts will also be analysed, as well. Other
jurisdictions, such as the UK and the USA, will also be examined to assess
issues comparatively. Additionally, international and regional legal
documents alongside academic articles, theories, and opposing views from
the legal doctrine will be used.

I. Copyright protection for street art (graffiti)
In this part of the paper, possible protection under the copyright rules for
street art (for both legally and illegally placed ones) will be investigated.

A. General legal framework for the copyright protection of

street art

Under this section, it will be analysed whether street art can be subject to
copyright or not. As mentioned before, there is no EU court practice on this
matter. For that reason, this issue remains hotly debated with some
unanswered questions.

1. Relevant statutory authority under international and EU level

The provisions of some international treaties will be first considered to find
relevant provisions for copyright protection. The CJEU consequently treats
them as the starting point for its interpretation of all statutory instruments in

4 Enrico Bonadio, The Cambridge Handbook of Copyright in Street Art and Graffiti, 1 (2019).
°ld., 3.
® 1bid.
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the copyright and related rights field.” For example, in the case of Pelham
GmbH and Others v. Ralf Hiitter and Florian Schneider-Esleben,® the CJEU, in its
interpretation of the concept of “copy” within the meaning of Article 9 (1) (b)
of Directive 2006/115,° used different international conventions to define the
term.

Looking at Article 2 of the Berne Convention for the Protection of Literary
and Artistic Works (1979), it will be possible to identify the protected
categories of “literary and artistic works” as follows: “scientific and artistic
domain, whatever may be the mode or form of its expression, such as ... works of
drawing, painting, architecture, sculpture, engraving, and lithography ....” 1’
By borrowing the words of W. Paula, it can be stated that “this is a broad
category into which graffiti and street artworks, as either artistic or perhaps
even literary works, can in theory perfectly fit”.!!

At the EU level, this definition is entrenched through? the different laws
requiring member states to ensure copyright protection for all protected
works within Article 2 of the Berne Convention."® Also, Article 1 (1) of the
Community Directive 2006/116/EC establishes that “the rights of an author of
a literary or artistic work within the meaning of Article 2 of the Berne
Convention shall run for the life of the author and 70 years after his death”.1
Subsequently, there is an expansive definition of the subject matter's that
European states must protect the copyright, extending to all authorial works
or expressive (intellectual) creations, whatever may be the mode or form of
expression.

2. Requirements and a legal test to be fulfilled under the EU dimension

In EU jurisdictions, the subsistence of copyright and related rights occurs
in any subject matter that:

(1) is of a protectable type;

(2) is sufficiently connected to the territory of the protecting state;

(3) satisfies any applicable formalities.'®

7 Justine Pila and Paul L.C. Torremans, European Intellectual Property Law, 225 (2™ ed. 2019).

8 Pelham GmbH and Others v. Ralf Hutter and Florian Schneider-Esleben, C-476/17 (2019).

® Directive of the European Parliament and of the Council on Rental Right and Lending Right and on
Certain Rights Related to Copyright in the Field of Intellectual Property, 2006/115/EC (2006).

10 Berne Convention for the Protection of Literary and Artistic Works, art. 2 (1979). Available at:
https://mww.wipo.int/wipolex/en/text/283698 (last visited Dec. 20, 2022).

11 Bonadio, supra note 4, 62.

12 Sypra note 10.

13 Tanya Aplin and Jennifer Davis, Intellectual Property Law: Text, Cases, and Materials, 251 (2" ed.
2013).

14 Directive of the European Parliament and of the Council on the Term of Protection of Copyright
and Certain Related Rights, 2006/116/EC, art. 1 (1) (2006).

15 This will be better observed when some member states’ practices such as France, Germany, Italy,
and the Netherlands will be examined.

16 Pila, supra note 7, 277.
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An association of international and EU instruments and relevant case law
has largely harmonised the principles governing each of these requirements."”
A few things about the second and third requirements have to be mentioned
shortly. The second condition enshrines that a sufficient connection to the
territory of the protecting state must exist to require protection through its
domestic laws.!’® As for the third condition, Article 5 (2) of the Berne
Convention provides “the enjoyment and the exercise of [authors’] rights shall
not be subject to any formality other than, at the discretion of individual
countries”."

Turning to the first condition, the requirements for any work gaining
copyright protection are established by the CJEU’s judgments in the cases of
Infopaq International A/S v. Danske Dagblades Forening, and Eva-Maria Painer v.
Standard VerlagsGmbH and Others. Beginning with Infopaq, the CJEU
established a two-step test that any authorial work is subject to copyright if:

i) Creation of which leaves scope for free and creative choices;*

ii) The extent, if any, to which that scope has been exploited by its alleged
author in the course of creating it such that the work bears the author’s
personal mark.?!

This shows the CJEU’s confirmation of the expansive definition of
“authorial work”, which covers any expression that its creation leaves scope
for the exercise of free and creative choices. By this, the CJEU means that
different categories of subject matter are taken on their terms, only subject to
the parameters set by their protection as authorial works. As for now, we have
a few examples from the CJEU’s case law that certain types of subject matter
that fail to pass this test and are not protectable by copyright. To illustrate, the
CJEU went on to say that the nature of football games and other sporting
events? and tastes®® deprive them of having copyright protection since there
is no room for free and creative choices for the authors.

Applying this test to graffiti or any other form of street art will depend on
the factual background of each specific case (case-by-case approach). When it
is generally considered, the Infopaq case conditions will be presumed to have
been fulfilled for our hypothetical consideration. It would be impossible to
say that no street art could meet the requirement of originality since there are
a lot of examples of street art exhibited in galleries and museums.?

171d., 276.

181d., 2609.

19 Supra note 10, art. 5 (2).

20 Infopaq International A/S v. Danske Dagblades Forening, C-5/08, para. 45 (2009).

21 Eva-Maria Painer v. Standard VerlagsGmbH and Others, C-145/10, para. 92 (2011).

22 Football Association Premier League Ltd and Others v. QC Leisure and Others, C-403/08 and
Karen Murphy v. Media Protection Services Ltd, C-429/08 (2011).

23 Levola Hengelo BV v. Smilde Foods BV., C-310/17 (2018).

24 Emma C. Peplow, Paint on Any Other Canvas: Closing a Copyright Loophole for Street Art on the
Exterior of an Architectural Work, 70 Duke Law Journal 885, 899 (2021).

5
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Nonetheless, it can be very easily argued how much space the use of
stencils? leaves for the artists” free and creative choices, given that stencils are
used to leave their design on the surface by just painting on them. In this case,
claiming copyright protection for the stencils might be a good idea.

Coming to the second step of this test, the CJEU ruled that the authors
needed to stamp their works with their “personal touch”, and by doing so, it
created the personality element in the case of Painer.?® Street artists are likely
to comply with this element as well, even if they leave pseudonyms behind
them. In the second part of this work, we will later discuss that, even when
artists decide to stay anonymous, it will potentially not hinder them from
getting paternity right.

Therefore, we do not see any obstacles for legally created street art to gain
copyright protection. This view is also supported in the literature by a lot of
authors, E. Bonadio, A. O’Connell, and S. Cloon, just to name a few. For some,
it is even straightforward that a legally created mural would satisfy all the
requirements of copyright protection.?”

3. The requirement of fixation for “artistic works” and different domestic

jurisdictions

Article 2 (2) of the Berne Convention provides that “works in general or
any specified categories of works shall not be protected unless they have been
fixed in some material form”.?® When different jurisdictions are examined, it
is found that the application of the “fixation” requirement is not the same
under domestic laws. As it will be further depicted, most of them do not
explicitly have this requirement for artistic works. Nevertheless, it can still be
argued that artistic works should be fixated permanently in a medium to be
considered copyrightable.”” Some even point to case law which requires the
permanency of the tangible medium.*

Before turning to them separately, we should clarify the issue from the
graffiti perspective in general. Whether legally or illegally; artists draw their
graffiti on different surfaces, namely walls, trains, cars, etc. Given this, it can
be said that they are indeed fixed in a tangible form. During the research on
the topic, it was observed that some sprays and other methods used by artists
lead to their works vanishing quickly because of weather elements. However,
we will see cases in which even “hairstyles” and “bouquets of flowers” got
copyright protection. Also, we came across a lot of examples in the literature

25 Stencils are pieces of metal, plastic or paper that has a design cut out of it. Stencils are placed on a
surface and are painted so that paint goes through the holes of them and leaves a design on the
surface.

%6 Eva-Maria Painer v. Standard VerlagsGmbH and Others, C-145/10, para. 92 (2011).

2 O’Connell, supra note 2, 532.

28 Supra note 10, art. 2 (2).

29 Enrico Bonadio, Copyright Protection of Street Art and Graffiti under UK Law, Intellectual
Property Quarterly 1, 5 (2017).

%0 Supra note 9, 83.
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where authors confidently stated that street art “is tangible, fixed (though
often temporary due to eradication efforts)”.*" Another author, Peplow, is also
confident on this matter: “Walls are inarguably a tangible medium; therefore,
as long as the street art passes the originality requirement, it should be eligible
for copyright protection”.®

Section 1 (1) (a) of the UK’s Copyright, Designs, and Patents Act
(hereinafter CDPA) provides that copyright exists in any artistic work.*
Section 3 (2) establishes the fixation requirement for the literary, dramatic, and
musical works.3* This is in line with Article 2 (2) of the Berne Convention.®
Although there is no express statutory fixation requirement for artistic works
in CDPA, in the Merchandising Corp. of America Inc. & others v. Harpbond Ltd &
others case,® it was denied copyright protection for the facial make-up as it
could not exist independently of Adam Ant's face (permanent
materialisation).” However, UK courts do not seem to be unanimous to this
end. It was suggested in the Metix Ltd v. G.H. Maughan Ltd case® that an ice
sculpture (not permanent apparently) can be protected as it is a three-
dimensional work made by an artist. Maybe that is why some scholars keep
their positivity for the copyrightability of street art in the UK. Dr. Marta
Iljadica believes photographs of street art and graffiti can potentially help to
fulfill the fixation condition to get a copyright.*

Moreover, the French Intellectual Property Code (hereinafter IPC) defines
artistic works as “all works of the mind, whatever their kind, form of
expression, merit, or purpose” (Article L 112-1).#0 There is no trace of the
illegality of the creation of work in this code. France has traditionally granted
a broader protection to artistic works.*! Previously, French courts held that
“wrapping of a Parisian bridge with canvas”,*> “bouquets of flowers”*
“hairstyles”# can be protected by copyright law. When this approach is
applied to street art, courts can also grant protection for graffiti.

Furthermore, Article 2 of the Italian Copyright Act gives a broader
definition for artistic works and provides a list of subject matter that can be

31 Jamison Davies, Art Crimes? Theoretical Perspectives on Copyright Protection for Illegally-
Created Graffiti Art, 65 Maine Law Review 27, 30 (2012).

32 Supra note 14, 901.

33 Copyright, Designs and Patents Act of United Kingdom, section 1 (1) (a) (1988).

34 1d., section 3 (2).

3 Supra note 10, art. 2 (2).

36 Merchandising Corp. of America Inc. & others v. Harpbond Ltd & other., FSR 32 (1983).
371d., FSR 46.

38 Metix Ltd v. G.H. Maughan Ltd, FSR 718 (1997).

39 M. lljadica, Copyright Beyond Law — Regulating Creativity in the Graffiti Subculture, 103 (2016).
40 Code de la propriété intellectuelle, art. L 112-1 (1992).

41 Supra note 4, 180.

42 |bid.

3 Ibid.

44 Ibid.
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protected.*® There is no fixation requirement, and artistic works can be
protected if they have a creative character.* Italian courts extended the
boundaries of copyright protection to even “a television reports on sport
events”,¥” “a character”,* “a floral composition”,* etc. The paper assumes that
such case law will likely grant street art copyright protection.

There is a non-exhaustive list in the Dutch Copyright Act (hereinafter
DCA) providing copyright protection “for literary, scientific or artistic
works”.®® Under Dutch law, a form of expression does not affect the
copyrightability of the work. However, to get copyright protection, a work
must have an aesthetic character.5! It cannot be considered that street art
cannot meet this requirement, for example, mosaics can easily fulfil this
condition. An interpretation from the Dutch Supreme Court makes us believe
that street art can be protected under Dutch law. It reads as follows: “Works
that are perceptible by senses other than audio and visual, in particular taste,
feel and smell, fall within the scope of protection”.5> Given the fact that street
art and its types are always visible to one’s eyes in a visible sense, they are
likely to fall within the scope of this interpretation.

Under the German Authors Rights Act (hereinafter ARA), a non-
exhaustive list of protected artistic works is also available.®® German law also
does not require any fixation or form of creation. By pointing out this, some
authors state that protected work can be even made of any perishable material
and even ice.>* Copyright may exist in a work that is simply performed
without being recorded under German law.*

While examining the fixation requirement, it was observed that the
definition of artistic works is broad in those domestic laws. This can easily let
the street art fall within those provisions” scope. I would like to conclude the
discussion on this requirement in the words of E. Bonadio: “Under EU law
and in particular, in light of the Infopaq decision, anything that constitutes an
intellectual creation should be protected by copyright” .

B. Copyright and illegally created street art
The illegality of street art can refer to both its content (hate speech) and the
form of its establishment (trespassing or vandalism). The first matter will not

4 Protezione del diritto d’autore e di altri diritti connessi al suo esercizio, art. 2 (1941).
4 1d., art. 1 (1).

47 Radioincontro S.r.l. v. Emi Music Italy S.r.1. (2007).

48 Luca Faraci v. Interteam S.r.l. and Premium S.r.1. (2002).

49 Banti Pereira v. Gorlich, Temi (1967).

%0 Auteurswet, art. 1-10 (1912).

51 Screenoprints v. Citroén, NJ 1987 (1985).

52 Kecofa v. Lancéme, No. C04/327HR (2006).

53 Urheberrechtsgesetz, art. 2 (1965).

% Hartwig Ahlberg and Horst Peter Gotting, Kommentar Urheberrecht, Beck’scher Online, 24 (21%
ed. 2018).

% Supra note 4, 190.

%6 Bonadio, supra note 29, 6.
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be covered since it would not fit within the purposes of this article. Therefore,
this paper will focus on the illegality in the establishment of graffiti, meaning
that when they are placed without the consent of property owners.

In the words of Marta Iljadica, “illegality is one of the attractive and
defining sides of graffiti practice”.”” Artists need a surface to draw their
graffiti. Therefore, sometimes, or maybe most of the time, they choose their
spots and create their works without the property owner's permission. This is
the main challenge of the issue. Copyrightability of such graffiti becomes a
dispute topic when the property owner opposes that or third parties use
graffiti for commercial purposes.

Some might argue from a moral perspective that nobody should profit
from their wrongdoing (the “unclean hands” doctrine).® One can even say,
“providing copyright protection for works created illegally could create an
extrinsic incentive for individuals to engage in illegal behaviour, or weaken
the disincentives created by the criminal law”.%

However, it will be argued whether the copyright for illegal graffiti is all
about benefiting from wrongdoing, or is there more to consider? The
outcomes of this research revealed that it is common law jurisdictions where
public policy requirements and the “unclean hands” doctrine can potentially
deprive protection of illegal graffiti. Nonetheless, civil law jurisdictions tend
to grant protection for illegal graffiti despite its very nature.

1. Illegal street art under common versus civil law jurisdictions

The matter will first be analysed in common law jurisdictions, and then the
light will be shed on civil law jurisdictions. Let us have a short glance at one
case that took place in the UK jurisdiction. In the Creative Foundation v.
Dreamland judgement (this was a property dispute that a wall with Banksy
mural belongs to whom), the judge, Justice Arnold stated: “For the avoidance of
doubt, I am not concerned with the copyright in the artistic work, which prima facie
belongs to Banksy”.®* Some even read this case as a presumption that not only
recognises the copyright in work belonging to Banksy but ipso facto presumes
that copyright exists in the illegally placed work.®! Nevertheless, this is a mere
assumption from the judge, and it is not enough to confirm protection.

Looking at the USA practice, it can be found a lot of cases in which matters
dealing with illegal graffiti came before the courts. The main argument for
opposing the protection was the illegality element of graffiti in these cases;

57 Supra note 4, 55.

%8 Ned Snow, Copyright, Obscenity, and Unclean Hands, 73 Baylor Law Review 386, 395-396
(2021). To explain in a short way, the unclean hands doctrine allows courts to prevent wrongdoers
from employing the legal system to support their wrongful acts. When it comes to specifically
copyright matters, the doctrine entails if the copyright owner acts unlawfully in creating the work or
in exercising rights to the work, courts may deny enforcement of the copyright.

%9 Supra note 31.

80 Supra note 2, 538.

11d., 9.
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Jason Williams and others v. Roberto Cavalli SpA,*> H&M GBC AB v. Williams,®
and Villa v. Pearson Education,® just to name a few.

Unfortunately, in all cases, parties settled before the final judgement,
leaving scholars in difficulty in this debate. Nevertheless, in Villa v. Pearson
Education case, it is obiter dictum stated by the judge that granting copyright
protection for illegal graffiti “would require a determination of the ... circumstances
under which the mural was created”.® For D. Schwender, this is an implicit
statement; if it is proven that the mural was created illegally, the copyright
would be invalid for that mural.®® However, for another author, “this [D.
Schwender’s reading] overreads the court’s decision substantially”.®” This
paper agrees with the latter interpretation of D. Schwender’s reading of Villa
v. Pearson case. Because the court just dictated circumstances under which
work is created should be assessed. It was not explicitly stated, but finding
illegality in the creation can cease copyright protection. It can be suggested
that read in a reverse way, Villa doctrine explicitly confirms copyright
protection for legally created murals. Some also think that in the Villa case “if
a court were to consider the question directly, illegally created graffiti art
probably would receive copyright protection”.®

Whereas the paper analysed literature from the USA doctrine, one
approach drew our attention. Some authors compared the copyrightability of
illegal graffiti with the copyrightability of obscene and fraudulent works.* For
example, in Mitchell Bros. Film Group v. Cinema Adult Theater case,” it was held
that “there is not even a hint in that the obscene nature of a work renders it
any less a copyrightable writing”. Moreover, the Copyright Act should be
content-neutral with “no stated limitations on taste or government
acceptability”.”? By examining decisions from this line of judgements, those
authors draw attention to the fact that the illegality element (with regards to
different laws) in those cases did not hinder gaining protection under
copyright rules. When this type of argumentation is applied to the issue in
question, it suggests copyright protection should not be rejected for illegally
placed graffiti. This point of view seems convincing.

Turning to civil law jurisdictions, W. Paula states that countries in these
jurisdictions “tend to grant copyright protection regardless of whether the
graffiti is done illegally and attempt to resolve issues by balancing the

62 Jason Williams, and others v. Roberto Cavalli SpA, CV 14-06659-AB (2016).
63 H&M GBC AB v. Williams, 1:18-cv-01490 (2018).

8 Villa v. Pearson Education, Ne 03-C3717 (2003).

8 Supra note 31, 29.

% Danwill Schwender, Promotion of the Arts: An Argument for Limited Copyright Protection of
Illegal Graffiti, 55 Journal of the Copyright Society U.S.A. 257, 268-269 (2007).
57 Supra note 31, 31.

% 1d., 30.

89 Supra note 2, 535.

0 Mitchell Bros. Film Group v. Cinema Adult, 604 F.2d 852, 854 (5th Cir. 1979).
11d., 856.
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competing interests”.”> Whereas those jurisdictions were examined, this
tinding was also observed in the relevant case law.

Looking at the French experience, the Tribunal de Grande Instance de Paris,
in the Space Invader” case, de facto recognised copyright protection for illegally
placed street art. Although the main issue there was about the originality of
the mosaic, which was mainly based on some previous video games, the court
also provided that “the nature of the pool tiles attached to urban walls, the
choice of the location of their placement bears the imprint of the personality
of the author”.” It is also mentioned that it “did not appear to regard illegality
as an obstacle when considering the originality of the work”.”® For some, it is
maybe not perfect, but a strong precedent for the copyrightability of illegal
graffiti.”

In Germany, the Pictures on the Berlin Wall case provided: “It is not in
principle relevant to the possibility of copyright protection by statute for the
creation of a work that how it was produced is unlawful - in this case, by an
act of damage to property subject to civil and criminal sanctions”.”” Deriving
conclusions from this statement, being placed illegally is not in principle to
reject copyright protection for the street art considered as ground since even
damaging the property is not considered as ground. Therefore, it seems
convincing that this reasoning can grant copyright protection for unsolicitedly
placed street art.

2. Illegal street art and human rights perspective
Article 15 (1) of the United Nations International Covenant on Economic
Social and Cultural Rights (hereinafter ICESCR) 1966 provides that everybody
has a right to: 7
“(a) take part in cultural life;
(b) enjoy the benefits of scientific progress and its applications;
(c) benefit from the protection of the moral and material interests resulting
from any scientific, literary, or artistic production of which he is the author”.
Article 15 (3) adds that “the States Parties to the present Covenant
undertake to respect the freedom indispensable for scientific research and
creative activity”.” Thus, contracting states would be found in violation of
this convention if they failed to provide an appropriate system of enforcement
for everyone to actively participate in cultural life and benefit from the results
of their creative works. With this, it can be argued that by depriving street
artists of copyright protection for their works by just referring to their

72 Supra note 4, 57-58.

3 Tribunal de grande instance de Paris, Chambre civile 3, 06/12982 (2007).

4 Supra note 2, 534.

75 Supra note 4, 58.

76 Supra note 2, 535.

7 Supra note 4, 58.

78 United Nations International Covenant on Economic Social and Cultural Rights, art. 15 (1) (1966).
91d., art. 15 (3).
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illegality element, states can be found breaching this provision. Some even go
turther and state that “discriminating against illegal graffiti and street artists
to deny copyright protection may also arguably conflict with the principle of
non-discrimination in the ICESCR”.%

3. “Fairness” related arguments and illegal street art

From this point of view, considering copyright protection for illegally
placed street art as an encouragement of vandalism would not be fair. It can
also be pondered as means of ensuring fair treatment for a varied portion of
the artistic community, as Iljadica states: “a normative claim might usefully
be made here for the protection of graffiti writing in order to promote a
diverse culture”.®!

Copyright protection for this kind of street art can also ensure the economic
interests of artists as it can help to put a curb on the commercial
misappropriation of their works (this will further be discussed). Therefore,
copyright protection can open career paths®? for graffiti artists and pave the
way for them out of criminality.3

Moreover, artists’ choice of a place for their works is an issue of great
importance. Artists need places that can be visible to the public, and getting
permission to draw over some places is not always possible. For many writers,
illicit venues remain more culturally and symbolically lucrative for artists.®
Therefore, sometimes artists do not have an option but to unsolicitedly paint
those surfaces.

4. Concluding remarks on the copyrightability of illegally placed street art

What is discussed here is the basic level of protection. Given the
importance of graffiti artworks to creativity and culture, leaving graffiti works
unprotected would be contrary to the goals and ethos of international
copyright law, such as ensuring justice for authors.

This view is also heavily supported in the legal doctrine. A. O’Connell
concludes her thoughts on the same discussion by stating that “the doctrine
of illegality would not prevent copyright from arising in an artwork that was
created through criminal damage”.®> Additionally, S. Cloon considers that the
theory of copyright requires protection for graffiti, even though there is no
explicit statement from the courts.®® C. Lerman also agrees that illegal street
art should be protected by copyright regardless or by remaining neutral

801d., 6.

81 Supra note 39.

82 Gregory Snyder, Graffiti Lives: Beyond the Tag in New York’s Urban Underground, 3-4 (2009).
8 Susan A. Phillips, Wallbangin’: Graffiti and Gangs in L.A., 313 (1999).

8 Laura MacDiarmid and Steven Downing, A Rough Aging out: Graffiti Writers and Subcultural
Drift, 7 International Journal of Criminal Justice Sciences 605, 612-616 (2012).

8 Supra note 2, 538.

8 Sara Cloon, Incentivizing Graffiti: Extending Copyright Protection to a Prominent Artistic
Movement, 92 Notre Dame Law Review 54, 65 (2016).
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towards the means of creation.?” W. Paula, in her turn, firmly believes that
“copyright could (and should) protect illegally created graffiti regarding both
subsistence and enforcement”.?® This paper shares the same conclusions on
the debate as described opinions. Therefore, a mere reference to street arts’
illegal placement would not probably deprive them of copyright protection.
Choosing to conclude this discussion on the other side of the debate would
contradict the arguments mentioned on the human rights, fairness, and civil
law jurisdictions perspectives. And there is still no final judgement in
common law practice where the “unclean hands” doctrine and public policy
doctrines hinder copyright protection at the time of writing.

II. Economic and moral rights of street and graffiti

artists, balancing conflicting interests
The debate on the copyrightability of illegal street art will surely involve
the following parties:
a) commercial users;
b) property owners.®
In this part, the economic rights of artists will first be examined with regard
to the unauthorised commercial exploitation of their works. Then, the moral

rights of street artists and their conflicting interests with property owners will
be addressed.

A. Economic rights of street and graffiti artists

The dispute starts when companies in different sectors, such as food,
entertainment, and fashion, use street artworks in their commercial activities
without the artists’ permission. Using street art in this way is common as some
emphasise: “many companies use graffiti advertising campaigns because they
create a “spectacle” that gains attraction on social media”.®® This also happens
when somebody takes pictures of graffiti and publishes them in a book. When
artists oppose the unauthorised exploitation of their works, the other side uses
the illegality element as an argument to justify their potential breach of
copyright rules. In the light of further discussions, it will be examined what
economic rights street artists can have and how one can make “fair use” of
their works.

87 Celia Lerman, Protecting Artistic Vandalism: Graffiti and Copyright Law, 295 NYU Journal of
Intellectual Property & Entertainment Law 295, 295 (2013).

8 Supra note 4, 60.

81d., 56.

% Madylan Yarc, Mural Mural on the Wall: Revisiting Fair Use of Street Art, 19 UIC Review of
Intellectual Proptery Law 267, 267 (2020).
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1. Economic rights of street and graffiti artists under EU law

Article 2 of the Infosec Directive provides one of the exclusive rights of
copyright holders - right to reproduction.”® This provision gives authors an
“exclusive right to authorise or prohibit direct or indirect, temporary or
permanent reproduction by any means and in any form, in whole or in part”.
Article 3 of the abovementioned Directive ensures the right of communication
to the public of works and right of making available to the public other subject
matter.”> The list of any exceptions and limitations is dictated under Article 5,
and that list is exhaustive.” According to the CJEU, no other exceptions can
be considered under the domestic laws other than those stated in Article 5.%*
Although the article entails “exceptions and limitations”, it also confers some
rights to users. To illustrate, in the case of Funke Medien NRW GmbH wv.
Bundesrepublik Deutschland, the CJEU stated that the rights of the users are
derogated from Articles 5 (3) (c) and (d). After mentioning “any derogation
from a general rule must, in principle, be interpreted strictly”,* the CJEU went
on to say:

“To ensure a fair balance between, on the one hand, the rights and interests of
rightsholders, which must themselves be given a broad interpretation and, on the other
hand, the rights and interests of users of works or other subject matter” %

After mentioning the importance of striking this balance, the CJEU rules
that the rights of users should be interpreted broadly.”” With this, the CJEU
establishes how to make fair use of copyrightable work. This can only be made
while that balance is maintained.”® From the street art point of view, this fair
balance can be potentially achieved by using quotations as it is stated in
Article 5 (3) (d).”

Therefore, commercial exploitations without quotations, including the
author's name, leave no space for speaking about the fair use of street art.

2. Balancing conflicting interests

The issues related to the “fair use” of illegally placed graffiti are directly
addressed under this subheading. It will be argued that where the work was
used commercially by other stakeholders, the protection of copyright for
street art should not be refused on the ground that it was created illegally.

%1 Directive of the European Parliament and of the Council on the Harmonization of Certain Aspects
of Copyright and Related Rights in the Information Society, 2001/29/EC, art. 2. (2001).

21d., art. 3.

%d., art. 5.

% See Funke Medien NRW GmbH v. Bundesrepublik Deutschland, C-469/17 (2019); Pelnam GmbH
and Others v. Ralf Htter and Florian Schneider-Esleben, C-476/17 (2019); Spiegel Online GmbH v.
Volker Beck., C-516/17 (2019).

% Funke Medien NRW GmbH , 69.

% |d., 70.

1d., 76.

% d., 70.

9 Supra note 91, art. 5 (3) (d).
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In the Mercedes Benz case,' it is mentioned that to determine whether
Mercedes satisfied the fair use test four issues should be considered:

“(1) the purpose and character of the use, including whether such use is
commercial or is for non-profit educational purposes;

(2) the nature of the copyrighted work;™

(3) the amount and substantiality of use;

(4) the effect of the use upon the potential market for or value of the
copyrighted work”.1%

Under these conditions, it is inexcusable to reject copyright protection to
authorise pure commercial exploitation of street artwork without any
payment to artists. In the first part, Jason Williams and others v. Roberto Cavalli
SpA, H&M GBC AB v. Williams, and Villa v. Pearson Education cases are
mentioned.!® In all these cases, there was an unauthorised commercial use of
street art and the cases were settled after the alleged parties accepted to make
payments to artists.

E. Bonadio considers that it is “unfair to allow persons other than the artist
to rely on the illegal nature of a street artwork to copy and exploit it for their
commercial purposes”.’®* The paper tends towards this statement. Because
otherwise, the monetisation of artists’ creative activity would let financially
strong parties (who are not seeking permission or remuneration for authors)
take advantage of them.

Some argue that the “unclean hands” doctrine should not be applied to
commercial misappropriation of graffiti since the illegal behaviour of artists
does not hurt the individual or organisation which has misappropriated the
illegally placed art.!® By doing the same, another author goes further and
states that the application of the unclean hands to unlawful commercial use
of street art can have a bizarre effect on its legitimising co-option.!%

Having arguments mentioned in the first part of this paper in rewind, I
would conclude that the material interests of artists have to be satisfied to
tairly use their artistic creativity. Without adequate remuneration for authors,
allowing third parties to do commercial misappropriations cannot strike a fair
balance. Peplow also agrees with this as she states copyright law should
protect “authors’ interest in realising the commercial value of their work by

100 Mercedes Benz, U.S. v. Lewis, No. 19-10948 (E.D. Mich., 2019).

101 The second criteria focuses on originality than the alleged infringement.

192 Supra note 67, 274-275.

103 Central California District Court, Jason Williams, and others v. Roberto Cavalli SpA case, CV 14-
06659-AB (2016); East District of New York District Court, H&M GBC AB v. Williams case, 1:18-
cv-01490 (2018); Northern District of Illinois District Court, Villa v. Pearson Education case, 03 C
3717 (2003).

104 E. Bonadio and N. Lucchi, Non-Conventional Copyright: Do New and Atypical Works Deserve
Protection?, 105 (2018).

105 Supra note 4, 68.

106 Sypra note 31, 51.
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prohibiting and providing an opportunity to recover for the commercial
exploitation of the work”.1%”

B. Moral rights of street and graffiti artists

Article 6bis of the Berne Convention entails moral rights for authors of
artistic works.!® This provision provides that “the author shall have the right
to claim authorship of the work and to object to any distortion, mutilation or
other modification of, or other derogatory action about, the said work, which
would be prejudicial to his honour or reputation”.’® So, the text contains both
the right to paternity (or attribution) and integrity. Paternity right allows
authors to claim authorship’® and integrity right lets them prevent
derogatory treatment of their works.!'! However, different pictures emerge
when the matter is examined from the illegal street art perspective, especially
concerning integrity rights. Also, the transposition of this provision into
national laws is not unanimous. These issues will be separately examined in
this section.

1. Right of attribution/paternity: Can street artists stay anonymous?

The right of attribution or paternity provides authors with a chance to be
recognised as the authors of their works with regard to the use and
reproduction of their works.!? Speaking from the street art perspective, there
might be some difficulties. It is a fact that most of the time street and graffiti
artists do not use their names to mark their works. They usually use
pseudonyms or tags.!’* Anonymity is an even bigger challenge than this.'* To
avoid legal consequences such as being prosecuted, sometimes artists place
their works anonymously on the streets. Since moral rights are not
harmonised at the EU level, the paper will now turn to different member
states and other jurisdictions to see how paternity right is regulated.

According to Article L.113-6 of the French IPC, authors of pseudonyms and
anonymous works should benefit from copyright protection.!® This provision
turther stipulates that such authors must be represented by their editor or
publisher concerning the exercise of their rights so that their identity is not
revealed.!!

197 Supra note 14, 901.

18 Sypra note 10, art. 6bis.

109 1hid.

110 Joseph Zuber, Do Artists Have Moral Rights, 21 Journal of Arts Management and Law 284, 284
(1992).

111 Susan P. Liemer, Understanding Artists' Moral Rights: Primer, 7 Boston University Public
Interest Law Journal 41, 50 (1998).
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114 Sypra note 1, 149.

115 Supra note 40, art. L 113-6.
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It is also allowed for artists to remain anonymous and enjoy the full scope
of copyright protection under German law.!”” The German Federal Court of
Justice (hereinafter GFC]) in the Pictures on the Berlin Wall decision has held
that the street artist who drew the mural over the premises of the UN city
could still rely on his moral rights even if he did not sign his work as it would
usually be required.!'®

In the Netherlands, Article 25 (1) (a) and (b) of the Dutch Copyright Act
gives authors the power to stay anonymous and disclose their works to the
public with a name other than their own. Thus, artists are not required to be
identifiable to get paternity right. Under the Dutch law for artists: “using their
real name, a pseudonym or initials, or creating artworks anonymously, does
not raise issues: the paternity right is always available” .1

Additionally, under the UK’s Copyright, Designs, and Patents Act,'?! if it is
impossible to identify an author’s identity, the unknown authorship will be
considered. Section 12 clearly states that such unknown work will still be
protected under copyright.'?? This approach of the UK law is beneficial for
artists who can choose to present themselves afterwards.

Henceforth, not using their names does not constitute a hindrance to
getting paternity rights for artists. They can even choose to remain
anonymous to avoid being prosecuted. Nevertheless, those risks will no
longer exist after the expiration of the statute of limitation!?® (duration may
differ from country to country).

To wrap up the discussions related to right to attribution, the artists are
likely to be recognised as the authors of their works, even in the cases if they
decide to stay anonymous. If this discussion is extended to the “personal
touch” element of Painer case (as it is discussed in the first part of this paper),
a pseudonym or initials can potentially help street artists to fulfill this
requirement as they are likely to be able to leave their personal marks by using
these means.

2. Street artists’ right to integrity versus property owners’ rights to

property, balancing conflicting interests

As mentioned, the right to integrity will allow artists to oppose any
derogatory treatment against their works. This treatment can include

117 Supra note 4, 199.

18 |bid.

119 Supra note 47, art. 25 (1) (a) and (b).

120 Sypra note 4, 231.

121 Copyright, Designs and Patents Act, art. 9 (4) and 9 (5) (1988).

1221d,, section 12.

123 A statute of limitation is a law that sets the maximum amount of time that parties involved in a
dispute have to initiate legal proceedings from the date of an alleged offense, whether civil or
criminal.
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completely erasing murals (whitewashing),'** and removing or selling'? the
wall over which street art is created. In the case of unsolicited graffiti, the
interests of property owners who did not want to have those drawings on
their walls in the first place and artists will collide, and there is going to be a
need to balance those interests. This collision will involve the provisions of
the laws governing the protection of private property and the moral rights of
authors.'?

In the doctrine, street art is referred to as site-specific works.'?” This derives
from the fact that street artists choose specific locations to exhibit their works
for the reasons of publicity and visibility. Therefore, some authors by referring
to this nature of street art state that “any removal of the work from its site
would significantly dilute the artistic meaning and importance of the
work”.128 The other one considers that the place specifically chosen by artists
turns out to be a part of the artistic concept and representation, “therefore,
removing these works from their natural environment and bringing them into
galleries or other closed venues would often be, as also stressed by Banksy,
akin to locking wild animals in zoos”.1%

However, the right to integrity itself is not enough for artists to oppose the
removal of their works from the surfaces on which they are painted due to the
illicit nature of their works and the property law provisions. Since the right to
integrity is not harmonised at the EU level, different jurisdictions will now be
examined to see how this right is regulated and find possible remedies for
balancing conflicting interests.

When the paper scrutinised civil law jurisdictions (for example, France and
Germany), it was observed that they were more likely to grant protection for
illegal graffiti. The presumption would be that these jurisdictions would
ensure regimes with stronger protection for the moral rights of copyright
owners. However, the approach of balancing conflicting interests is applied
to the disputes between property owners and authors in those jurisdictions.
Interestingly, this kind of balancing does not seem to favour moral rights
against the private property rules.

To illustrate this in a better way, in the Space Invader case (mentioned in the
first part), the court said that “the work in question could be detached from
the wall without causing its destruction”.’ This illustrates that the balancing
view has a limited application to illegal street art.
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Coexist, 94 Southern California Law Review 927, 942 (2021).

125 Supra note 14, 917.

126 Tatiana Flessas & Linda Mulcahy, Limiting Law: Art in the Street and Street in the Art, 14 Law,
Culture & Humanities 219, 222 (2018).

127 Supra note 29, 16.

128 Griffin M. Barnett, Recognized Stature: Protecting Street Art as Cultural Property, 12 The
Chicago-Kent Journal of Intellectual Property 204, 213 (2013).

128 Sypra note 29, 16-17.

130 Supra note 4, 62.
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Moreover, paragraph 946 of the German Civil Code provides that “when a
movable good is combined with a plot of land in such a way that it becomes
an essential part of this plot of land, then the ownership of the plot of land
extends to the movable good”.!3! This abstract provision means that when it
is impossible to remove moveable goods (in our case that would be a mural
on it) from the building, the property owner has a right to destroy that work
since his property rights extend over the painting. This is exactly what the
court ruled in the Pictures on the Berlin Wall case: “self-evident that the owner
of the property must also remain free to destroy a work of art that is thrust
upon him against his will”.132

According to the CDPA, the right to integrity is not able to prevent artwork
(no matter if it is legally or illegally created) from being destroyed in the UK.
This is also held in the Hyde Park Residence Ltd v. Yelland that the right to
integrity “should not be interpreted to interfere with a private property right
without compensation”. 13

Protection from any derogatory treatment for graffiti seems likely to be
ensured under the Visual Artists Rights Act (hereinafter VARA) of the USA.
Paragraph 106 (A) 3 of VARA provides that the moral rights of authors of
visual works allow them to prevent any intentional distortion, mutilation, or
other modification of their works.'® It is also enshrined in paragraph 113 (d)
(2) that “the real property owner is required to show a good faith effort to
notify of his intent to destroy the work; if the artist does not do the removal
or pay for the removal within 90 days, the property owner may proceed for
destroying the work”. By referring to this some might argue that the
protection of VARA from destruction can be extended to illegal graffiti to
solve conflicts with the property owner. However, this view is not supported
by the case law, because the illegality element allows the courts to reject
applying these VARA provisions in favour of the moral rights of artists. In the
case of English v. BFC,'* it was held that measuring moral rights against the
property owners in the case of illegal graffiti can potentially defy rationality
and it is not what is intended by Congress in passing VARA."” Therefore,
those provisions of VARA protecting the works from derogatory treatment
could not be applied to illegally placed graffiti.’®® The same is held in Pollara
v. Symour that the property owner has a right to remove or destroy the
unsolicited work “incorporated in or made a part of a building in such a way
that removing the work from the building will cause the destruction,

181d.,, 195.

132 Supra note 4, 62.

133 Supra note 29, 22.

134 Hyde Park Residence Ltd v. Yelland, Ch. 143, 3 WLR 215 (2001).
135 The Visual Artists Rights Act, 17, U.S.C. § 106A (a)(3)(A) (1990).
136 English v. BFC & R East 11th Street LLC, WL 746444 (1997).
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distortion, mutilation, or other modification of the work”.'® To this extent,
one can bring about the Brooklyn Supreme Court’s recent ruling in favour of
artists in the whitewashing of their works in the 5Pointz case.'** However, it
was not against the property owner, it was against the company which
destroyed the work.!4!

Now the paper continues with the discussions on how to balance the
conflicting interests of artists and property owners.

As can be seen, the illegality element constitutes a significant hindrance to
the right to the integrity of artists when it is weighted against the property
right of owners. There are also some arguments in favour of property owners
allowing them to exercise their rights on the property by removing unsolicited
works.

“First sale” doctrine is also able to limit integrity rights. This doctrine
entails that the rightful owner of a particular physical copy of a work may
lawfully sell or otherwise transfer that copy.'*> Therefore, commentators agree
that the artist retains the copyrights to the work. However, “if a piece is
painted onto a building owned by another, the building owner is the rightful
holder of that particular “copy” of the work”.143

It should also be considered what the point of having all those laws for
protecting private property is. Those are the basic rights of property owners
to exclude any other parties from the use and possession of their property,
including but not limited to reaping any potential benefits steaming from it.
This is an obvious reason why vandalism and trespassing are criminalised
under domestic laws. Therefore, it is not difficult to comprehend why some
scholars consider “rights that may be associated with art affixed to the private
property of another without the property owner’s consent are secondary to
the rights of the property owner to control the use of the property”.14

Having fairness-related arguments mentioned in mind, this time it would
not be fair to heavily measure integrity right against property rights.
However, artists should still be able to prevent any other third parties from
committing derogatory acts against their works. Moreover, available
remedies should be applied while balancing conflicting interests. Artists, at
least, should be given a chance to remove their works if possible in any given
case. Alternatively, as others also propose,'*® if the owner wants to sell the
property itself, artists can also be offered to purchase it, earlier than anyone.
Last but not least, artists should also be given a chance to document their

139 Brittany M. Elias and Bobby Ghajar, Street Art: The Everlasting Divide between Graffiti Art and
Intellectual Property Protection, 7 Landslide 48, 50 (2015).

140 See Castillo v. G&M Realty L.P., 950 F.3d 155 (2d Cir. 2020).

141 Supra note 124.

142 Barnett, supra note 128, 207.

143 |bid.

144 Supra note 128, 208.

145 Marta Madero, Tabula Picta: Painting and Writing in Medieval Law, 6 (2010).
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works (through picturing)!#¢ before the possible whitewashing or destruction.
In the worst-case scenario, where applying the other remedies is not possible,
it is fair to grant artists a chance at least to document their works.

It is eventually logical to conclude that street artists’ right to integrity will
not be enough to oppose the derogatory treatment by the property owners.
Case law and the legislation in the jurisdictions that were analysed, fairness
point of view, the first sale doctrine, the basic logic and purpose of property
law, and most importantly the illegality element in the placement of the street
art are the grounds to conclude in this way. However, street artists’ integrity
right will still possibly protect their work from the derogatory treatment of
other third parties.

Conclusion

To conclude, if street art can comply with the requirements and the existing
legal tests (which is highly likely), it can easily get copyright protection.
Assessing the originality will however be dependent on the factual
background with regard to each specific street art (meaning that case-by-case
approach). Interestingly, it would be impossible to say that no street art could
meet the requirement of originality since there are a lot of examples of street
art exhibited in galleries and museums. It is also discussed that street art is
highly likely to fulfill fixation requirements as it is at least fixed in a tangible
medium. Therefore, this paper did not see any hindrances for legally placed
artworks failing to get copyright protection.

Turning to illegally placed street art, as it is heavily supported in the
doctrine, the reference to the mere fact of being placed as unsolicitedly would
hinder the street art from getting copyright protection. This view is also
adopted in the examined civil law jurisdictions and there is still no final
judgement in common law jurisdictions where the “unclean hands” doctrine
hinders copyright protection for illegally placed street art at the time of
writing. Copyright protection for illegally placed street art and graffiti is also
supported by human rights and fairness-based arguments.

When it comes to economic rights-related issues, the paper went on to
strongly oppose unauthorised commercial use of street and graffiti works by
economically strong third parties, whose excuse is an illegality element of
those works. Therefore, it is concluded that commercial exploitations cannot
be done without quotations. It is considered that any commercial use should
satisfy the “fair use” test meaning that the material interests of artists should
be fulfilled. Concluding in this way also serves to achieve a balance between
street artists and commercial stakeholders and support the arguments related
to granting copyright protection for unsolicited street art since remuneration

148 Supra note 14, 928.
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will potentially ensure fairness, career path for street artists and their
participation in cultural life.

Shedding light on potential moral rights that street artists can have, they
are likely to be recognised as authors of their artistic creativity even when they
decide not to reveal their identity. Staying anonymous did not seem as a
ground to reject copyright protection as it is depicted in this paper. Thus,
street artists are likely to be attributed as authors of their works even when
they decide to hide their identity, and the use of pseudonyms or initials can
better serve to get the right to paternity. However, their right to integrity
would not be enough to oppose derogatory treatment regarding their works
by the property owner. To this end, the paper tried to identify beneficial
remedies for authors with the help of the balancing interest approach.
Speaking of balancing the conflicting interests of artists and property owners,
the paper further stated that available remedies should be applied even
though the intervention by the property owners cannot be abolished. Artists
should first be given a chance to remove their works if it is possible in the first
place. When this is impossible, maybe applying other remedies mentioned
can strike a balance, for example, documenting the work or priority in the
property’s purchase.

As the last remarks before the dead stop, this paper tried to discuss issues
related to the copyrightability of street art from scratch. It tried to spill ink on
the matters from copyrightability of legally placed street art to illegally placed
ones together with possible economic and moral rights that artists can get.
Nonetheless, whatever is being done here is more of a coin flipping even
though presented arguments and other means support all findings. Because
it will be up to the courts in relevant jurisdictions to do all those assessments
and apply legal tests, most importantly weighing the “unclean hands”
doctrine against the copyrightability of illegally placed street art. However, it
will not be in line with the context of this paper to conclude it in a pessimistic
way. On the contrary, the uprising role of street art within today’s societies
will hopefully support the growth of jurisprudence encouraging copyright
protection for street art, maybe even illegally placed ones.
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THE ELECTRONIC APOSTILLE IN WORLDWIDE
CIRCULATION OF PUBLIC DOCUMENTS

Abstract

Already in the beginning of the 21st century, the electronic apostille emerged. It still
confronts a number of challenges in its application. These problems of legal and technical
character are the main reason for the states being reticent with it. The main question here is
whether the adaptation of the Apostille Convention and establishment of uniform standards
for applicability of the electronic apostille could ensure its smooth implementation in
member states. To answer this question, the article provides an overview of the forms of
verification of foreign public documents, namely legalisation and (e-) apostille. It then
examines the requlation of verification of foreign public documents under German law, as
well as touches on the problems that hinder the application of the e-APP in the member
states. In the last part, the possibility of adaptation of the Apostille Convention to the actual
situation and the establishment of uniform requirements for the application of electronic
apostille are discussed.

Annotasiya

XXI asrin avvallarindan etibaran elektron apostil miizakira obyektina cevrilmisdir. Onun
tatbiqi ila bagl isa hala da bir sira ¢atinliklor mévcuddur. Dovlatlarin bu masalada ehtiyatls
davranmasumn asas sababi hiiquqi va texniki xarakterli problemlarin mévcud olmasidir.
Burada asas sual ondan ibaratdir ki, Apostil Konvensiyasimn qabulu va elektron apostilin
tatbigi ticiin vahid standartlarim miiayyan edilmasi onun iizv dovlatlorda rahat tatbigini
tomin eda bilarmi? Suali cavablandirmaq iiciin magalada xarici rasmi sanadlarin tasdiq
olunma formalari, yani onlarin leqallasdirilmast va apostili haqqinda malumat veriliv. Daha
sonra isa Almaniya qanunvericiliyina asasan xarici rasmi sanadlarin tasdiglonmasinin
tanzimlanmasi, elaca da Konvensiyaya iizv dovlatlards “e-APP” layihasinin tatbigina mane
olan problemlar miizakira olunur. Sonuncu hissada isa Konvensiyanin cari vaziyyata
uySunlasdirilmast va elektron apostildon istifada iiciin vahid talablarin miiayyan edilmasi
imkanlarina toxunulur.
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Introduction
n an increasingly globalised world, international civil procedure is very
important as more business and private relationships emerge.
Questions about the digitalisation of processes have arisen in recent
years, focusing on the procedure of electronic authentication of foreign
documents in international civil procedure law.

The apostille, as a special form of authentication of foreign public
documents, was replaced by legalisation in the middle of the 20* century. It
was of great importance for facilitating the verification process for documents
in international document circulation.

The electronic apostille arose in the twenty-first century and has seen a new
surge in light of the COVID-19 pandemic. The Secretary General of the Hague
Conference on Private International Law (hereinafter the HCCH) emphasised
a greater need for electronic authentication and recognition of public
documents during the pandemic.! The events recently organised by the
Conference demonstrate the need for digitalisation while issuance of
apostilles.?

The electronic apostille is relatively new and has not yet been the subject of
in-depth research in German law. The article aims to answer the following
question: Could adaptation of the Convention Abolishing the Requirement of
Legalisation for Foreign Public Documents (“Convention”)® and
establishment of uniform standards for applicability of the electronic apostille
ensure its smooth implementation in member states? The first part of the
article provides an overview of the forms of verification of foreign public
documents, namely legalisation and (e-) apostille. The second part addresses
the current legal regulation of the respective topic in Germany and related
problems that hinder the application of the e-APP in member states. The final
section discusses possible solutions to current challenges by adapting

! Hague Conference on Private International Law, Annual Report, 2 (2021). Available at:
https://assets.hcch.net/docs/af309929-bc6e-4a38-ae7b-ddf5ec3ddb94.pdf (last visited Nov. 14, 2022).
2 See generally Annual Report of the HCCH, Part 111 (2020).

% Hague Conference on Private International Law, Convention Abolishing the Requirement of
Legalisation for Foreign Public Documents (1961). Available at:
https://assets.hcch.net/docs/b12ad529-5f75-411b-b523-8eebe86613c0.pdf (last visited Nov. 14,
2022).
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Convention to contemporary demands and by ensuring uniformity of
standards for electronic apostille. The work primarily relates to German
legislation, while the experience of some member states in the use of electronic
apostille is also considered.

I. Force of foreign public documents

Documents are evidence in court proceedings. Some are of the opinion that
these have great reliability in proceedings.* The argument behind this view is
the power of written text and a personal signature.® According to another
view, documents do not play a major role in decision-making.® The reason is
that the written or signed paper does not always correspond to the actual
intention of the person. It means that the manipulation over intention cannot
be excluded and that is the court to decide over the existence of such
intention.”

Nevertheless, there is no argument that the aim of a document is to bring
some advantage to a party in the proceedings. This could be mainly observed
in the example of the civil status acts. However, not all the civil status acts as
well as other types of documents have evidential value and in order to gain
it, the documents must first be authentic. In this sense, the recognition of the
authenticity of foreign documents could not be on the same level as domestic
documents. The physical impossibility of reading and understanding every
language in the national courts, and knowing the laws and competence of the
issuing authorities is the reason for that.

A. Requirements for authenticity

According to § 437 (1) of the Code of Civil Procedure of the Federal
Republic of Germany (Zivilprozessordnung) (hereinafter “ZP0O”)? the public
legal documents issued in Germany by public authorities (for example, the
Marriage Registry Office) or public persons or entities (for example, notaries)
are presumed to be authentic.” This presumption covers only the issuer of the
document, meaning that the specific document originates from the alleged
issuer and does not cover the competence or content of the document, which
falls under the regulation of different norms.!

Compared to domestic public documents, the authenticity of a document
issued by foreign public authorities must be proven in accordance with § 438

4 Michael Huber, Hans-Joachim Musielak, Wolfgang Voit, Zivilprozessordnung, § 415, para. 7 (19"
ed. 2022); Christian Balzer and Bianca Walther, Beweisaufnahme und Beweiswirdigung im
Zivilprozess, B. Die Beweismittel und ihre ErschlieRung im Einzelnen, para. 245 (4" ed. 2018).

® Huber, Musielak, Voit, supra note 4.

6 Alexander Krafka, Volkert Vorwerk, Christian Wolf, BeckOK ZPO, § 415, para. 5 (40" ed. 2021).
" 1bid.

8 Zivilprozessordnung, § 437 (1) (2005). Available at: https://www.gesetze-im-
internet.de/englisch_zpo/index.html (last visited Nov. 14, 2022).

% Supra note 4, § 415, para. 8.

10 See supra note 8, § 415 ZPO; See also Klaus Schreiber, Miinchener Kommentar zur
Zivilprozessordnung, § 437, para. 4 (6" ed. 2020).
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(2) ZPO.!' After the foreign public documents have gone through the
recognition process, German law grants them authentication. This gives
documents evidential value in German courts.

B. Types of authentication of foreign public documents

According to § 438 (2) ZPO, the legalisation of the foreign documents by a
consul or envoy of the Federal Government is sufficient to prove their
authenticity.’? After the Convention came into force in Germany (1966), for its
member states a simplified Apostille procedure replaced the legalisation
procedure specified in § 438 (2) ZPO.* As a result, legalisation and apostille
became independent procedures for the recognition of the authenticity of
public documents issued abroad.!* With the digitalisation of governmental
services worldwide, the electronic apostille has been actively introduced as a
type of apostille.’> Therefore, it could not be considered an independent form.

1. Legalisation

Legalisation means the authentication of foreign public documents by the
diplomatic or consular representation of the country in which the document
will be presented.!® According to § 13 of the Law on Consular Officers, their
Functions and Powers, legalisation confirms the authenticity of the signature,
the capacity in which the signatory of the document acted and, if applicable,
the authenticity of the seal with which the document is provided.!”
Legalisation is a lengthy procedure. Before the document is legalised at the
representation of the respective country, it has to go through the long
processes of pre-authentication and sometimes final authentication.'®

2. Apostille

The Convention concluded in 1961, pursued the goal to ease the provision
of evidence in international document circulation.’ With this in force, the
apostille took the place of the lengthy legalisation procedure.

1 Supra note 8, § 438 (2).

12 1hid.

13 Apostille Convention is not the only means to exempt foreign documents from legalisation. The
exemption is sometimes achieved through numerous bilateral, consular or multilateral agreements.
See Adolf Baumbach, Wolfgang Lauterbach, Peter Hartmann, Monika Anders, Burkhard Gehle,
Zivilprozessordnung: mit GVG und anderen Nebengesetzen, § 438, para. 5-7 (79" ed. 2021).

14 Harald Wilsch, Armin Hatje, Peter-Christian Muller-Graff, Européisches Rechtsschutz- und
Verfahrensrecht, § 26, para. 41 (2" ed. 2021).

15 Hague Conference on Private International Law, Implementation Chart of the e-APP. Available at:
https://assets.hcch.net/docs/b697a1f1-13be-47a0-ab7e-96fch750ed29.pdf (last visited Dec. 20, 2022).
16 Julius Forschner & Philipp Kienzle, Die e-Apostille — de lege lata und de lege ferenda, 10
Deutsche Notar Zeitschrift 724, 724 (2020).

17 Gesetz (iber die Konsularbeamten, inre Aufgaben und Befugnisse (KonsG) (1974). Available at:
https://www.gesetze-im-internet.de/konsg/BJNR023170974.html (last visited Nov. 14, 2022).

18 Wilsch, Hatje, Miiller-Graff, supra note 14, § 26, para. 15-20.

19 Christian Hertel, Georg Meikel, Roland Bottcher, Grundbuchordnung Kommentar, Part G. para.
349 (12"ed. 2021).
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Compared to other international conventions of global importance, it
contains only 15 precise articles. To answer questions about the applicability
of its clauses in practice, the HCCH has published the Handbook on the
Practical Operation of the Apostille Convention.? Ten years after the second
edition of the document named “the Practical Handbook on the Operation of
the Apostille Convention” was published (hereinafter the “Handbook”).?! The
Handbook covers information since the establishment of the Convention up
to the new form of apostille within the Program, the e-APP, and provides
contemporary advice on its implementation.??

a. Definition and applicability

Apostille takes the place of legalisation holding the same functions:
confirmation of the authenticity of the signature, the capacity in which the
person signing the document acted and, if applicable, the authenticity of the
seal or stamp with which the document is provided.?® Apostille, thus, as
legalisation,®* does not confirm the documents’” content.”> However, in
comparison to legalisation, it requires just a one-step procedure,? in which
the documents are to be authenticated by the competent authorities of the
state in which they were issued.?”

The apostille can be affixed to the document itself or be attached to it as an
additional sheet. In addition, it must correspond to the template form that is
the part of Convention.” This template is mandatory for use, as it enables to
check the apostille quickly and requires no knowledge of a foreign language.?
According to Article 4 of the Convention,® the foreign authorities issuing the
apostille may do it in their own official language, but the title must always be
in French.®!

It has to be mentioned that the Convention and the apostille procedure are
limited in their application with regard to requirements of membership and
types of documentation. To date, 124 countries have become members of the

20 See Hague Conference on Private International Law, Apostille Handbook: A Handbook on the
Practical Operation of the Apostille Convention (2013); See also Forschner, Kienzle, supra note 16,
725.

21 Hague Conference on Private International Law, Apostille Handbook: Practical Handbook on the
Operation of the Apostille Convention (2™ ed. 2023). Available at:
https://assets.hcch.net/docs/al9ae90b-27bf-4596-b5ee-0140858abeaa. pdf (last visited Jan. 24, 2023).
2d., 11.

23 Supra note 3, art. 3, para. 1.

24 Felix Fuchs, Der internationale Urkundenverkehr 4.0: Die elektronische Apostille, 40 Praxis des
Internationalen Privat- und Verfahrensrechts 302, 302-303 (2020).

% Apostille Handbook: Practical Handbook on the Operation of the Apostille Convention, supra note
21, para. 22-23.

26 Fuchs, supra note 24, 302.

27 Forschner and Kienzle, supra note 16, 724-725.

28 Supra note 3, art. 4.

29 |bid.

%0 Ibid.

31 The apostille title must always include: “Apostille (Convention de La Haye du 5 octobre 1961)”.
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Convention.* In order to benefit from eased authentication procedure, the
states have to obtain membership. It should also be mentioned that even in
the case of membership there is an exception to consider — if one state is
against the accession of another, the Convention does not come into force
between these particular member states. Therefore they stay attached to the
legalisation procedure.

Another limitation of the Convention is the requirement of its applicability
over public documents defined in the Convention itself.? This is the general
list and divides documents based on their issuer (courts, notaries etc.), which
does not give the legal definition of a public document. This term has wide
room for interpretation, so the question of whether a document is to be
regarded as such must be answered by the country of origin and it is the law
of the producer-country, which gives the legal definition®* and attaches the
public status to documents.

b. Development and functioning of the electronic apostille

The spread of technology worldwide led the states to start offering
numerous governmental (e-government) and notarial (e-notary) services
online. As a result, electronic documents were established. Since they did not
correspond to the usual (paper) form, a new international regulation was
needed. The Meeting of the Special Commission (2003) was a great platform
for discussion on technological innovations.* In the meeting the member
states emphasised the positive influence of emerging technologies on the
implementation of the Convention.”” In 2006, the e-APP was already made
available to the member states.*

The related term - electronic apostille was not mentioned in the
Convention itself, but in publications on its practical application.?® The
publication from 2013 had first provided detailed information on the use and
functioning of the electronic apostille. Its second edition provides more

32 Hague Conference on Private International Law, Status Table of Convention of 5 October 1961
Abolishing the Requirement of Legalisation for Foreign Public Documents. Available at:
https://www.hcch.net/en/instruments/conventions/status-table/?cid=41 (last visited Dec. 20, 2022).
33 Supranote 3, art. 1.

34 Supranote 8, § 415 (1).

35 Supra note 2120, para. 105-107.

36 HCCH, supra note 20, para. 31.

37 Ibid.

38 The e-APP was first launched as a pilot program and only in 2012 its name was changed to
“Electronic Apostille Program”. See supra note 21, para. 314.

39 See Hague Conference on Private International Law, The ABCs of Apostille, How to Ensure That
Your Public Documents Will be Recognized Abroad (2010). Available at:
https://assets.hcch.net/upload/abcel2e.pdf (last visited Nov. 14, 2022); Hague Conference on Private
International Law, How to Join and Implement the Hague Apostille Convention, A Brief Guide for
Countries Interested in Joining the Hague Convention of 5 October 1961 Abolishing the Requirement
of Legalisation for Foreign Public Documents (2011). Available at:
https://assets.hcch.net/docs/Ocfed4ad6-402d-4a06-b472-43302b31e7d5.pdf (last visited Nov. 14,
2022); See supra note 20.
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structured information on questions about its implementation on
contemporary level.

The e-APP consists of two components, also called elements.*’ These are
the “Electronic Apostille” (e-Apostille) and the “Electronic Register” (e-
Register). The e-Apostille contemplates an apostille in electronic form, which
is produced with the help of software or hardware and transmitted via email
or downloaded.*

The e-Register is an electronic register for apostille. The special feature of
the e-Register is that the recipients of the certificate can access it to check the
authenticity of the submitted documents online. Depending on the basis
information, there were previously three categories of the e-register: those
that provide the basic information such as number and date of the specific
apostille (Category 1); those which, in addition to the basic information,
provide information about the underlying document and apostille (Category
2) and those allowing the digital verification (Category 3).** The actual edition
of the Handbook does not categorise e-Registers. With reference to Article 7
of the Convention, it obliges member states to define in the operated e-
Registers the name, number and date of the apostille, the name and capacity
of the person signing the public document.*

II. The problems de lege lata: legal regulation of the
e-APP

In the early 2000s, the HCCH, in cooperation with some member states,
developed the concept of the electronic apostille and the program e-APP.#
The organs of the HCCH, namely the Special Commission** and the
Permanent Bureau,* made a significant contribution to its development with
their recommendations and publications.

Currently, 51 member states use e-APP to various extent (one or both
elements of the e-APP) for the verification of public documents to be executed
abroad. This means that only a third of the contracting parties can offer the
electronic apostille and only half have implemented both elements of the e-
APP in their national legislation.” Thus, despite its advantages, it could not
be implemented in all member states of the Convention. In order to

40 Supra note 21, para. 315; See also supra note 24, 304.

41 1d., para. 346.

42 Supra note 16, 727; See also supra note 20, para. 354.

43 Supra note 21, para. 341.

44 See Hague Conference on Private International Law, The First International Forum on the e-
Notarization and e-Apostilles. Available at: https://assets.hcch.net/upload/concl_forum.pdf (last
visited Nov. 14, 2022); See also supra note 20, para. 324.

45 For the role of the Special Commission see supra note 20, para. 38—-39; See also supra note 21,
para. 34-36.

46 For the role of the Permanent Bureau see supra note 20, para. 33-37; See also supra note 21, para.
29-33.

47 Implementation Chart of the e-APP, supra note 15.
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understand the obstacles in front of electronic apostille, it is necessary to view
the legal texts, where the electronic apostille originates, and observe their
legal power.

A. Competence of the HCCH’s organs

The Permanent Bureau is an organ of the HCCH that secures the progress
of its work.#® According to Article 6 of the Statute of the HCCH,* the
Permanent Bureau is responsible for preparing and organising sessions and
meetings of the Conference, the Council and the Special Commissions. It also
acts as the secretariat for the sessions and meetings and carries out all the
duties pertaining to the secretariat’s activities. The Permanent Bureau
conducts primary research for each Conference topic to be discussed. It also
develops and maintains contacts with national authorities, experts and
member state delegations.®® Furthermore, it responds to requests made by
users of the Conventions.”! Besides this it deals with preparing guides and
manuals, which it publishes afterwards.5

The aforementioned editions of the Handbook, that were published by the
Permanent Bureau, as a manual, aim to explain the application of the
Convention to its users by communicating practical information. The Special
Commission presented its view with regards to electronic apostille in the first
edition of the Handbook.>® According to it, the electronic apostille and the
program for the electronic apostille (e-APP), do not impede "neither the spirit
nor the letter" of the Convention, since the "operation of the Convention"
could be improved with the application of the new technologies.*

This opinion makes sense since our society is in constant development. It
was of course at the time of the first negotiations on the implementation of the
apostille difficult to imagine the future significant role of the computer and
the digitalisation growing with it. Just because the authors of the Convention
only thought of the paper form and did not mention the electronic apostille
shall not mean the member states have to be hindered from its use.? The idea
behind is that the law always follows a rapidly developing society in all areas

48 Hague Conference on Private International Law, Statute of Hague Conference on Private
International Law, art. 4, para. 2 (1955). Available at: https://assets.hcch.net/docs/d7d051ae-6dd1-
4881-a3b5-f7dbcaad02ea.pdf (last visited Nov. 14, 2022).

491d., art. 6.

%0 Dieter Martiny, Hague Conference on Private International Law, Max Planck Encyclopedias of
International Law, para. 34 (2009).

51 Ibid.

52 Members of the Permanent Bureau, The HCCH: A Global Player in a Shrinking World, 3
International Law: Revista Colombiana de Derecho Internacional 483, 491 (2004).

%3 Hague Conference on Private International Law, Permanent Bureau, Conclusions and
Recommendations Adopted by the Special Commission on the Practical Operation of the Hague
Apostille, Evidence and Service Conventions, 3 (2003). Available at:
https://assets.hcch.net/docs/Oedbcd f7-675b-4b7b-8elc-2¢1998655a3e.pdf (last visited Nov. 14,
2022).

54 Supra note 20.

% Supra note 21, para. 8, 313.
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of our lives. Actions that were previously not even regulated by laws now fall
under national, regional and international legal regulation (e.g. cybercrime,
cryptocurrencies) and this process is endless. Therefore, it can be concluded
that the electronic apostille does not present a model that is against the idea
of functioning of the Convention. It does not violate its fundamental purpose,
namely facilitating the international circulation of public documents.

B. No obligation to recognise the electronic apostille

To find application in contracting states, the Convention has to be ratified.
This requirement is stipulated in Article 10 of the Convention.*® Such a
provision on ratification included into an international treaty renders it
ineffective in the member state unless it has been ratified.>” Ratification means
confirmation of the international agreement through a domestic legal act.>® In
Germany, the ratification process follows the enactment of a respective law
and is valid with the participation of the Federal President, Bundestag and
Bundesrat of the Federal Republic of Germany.* Pursuant to § 59 (2) s. 1 of the
Basic Law for the Federal Republic of Germany,® treaties that regulate
political relations within the Federation or relate to subjects of federal
legislation require the consent or the participation of the bodies responsible
for federal legislation in the form of a federal law. Because of these
requirements, the Convention was ratified by Germany on June 21, 1965 and
has been in force since February 13, 1966.5>

Compared to the Convention, the Handbook produced by the Permanent
Bureau does not need to be ratified as it is only the product of the
recommendation of the HCCH’s meetings. It follows from this the Handbook
cannot trigger the will of member states to be legally bound to the Convention
and must be accepted by each contracting state as a mere practical guide to
the states’ activities within the Convention.

%6 Supra note 3, art. 10.

57 Hans Jarass, Bodo Pieroth, Grundgesetz fiir die Bundesrepublik Deutschland Kommentar, § 59,
para. 4 (16" ed. 2018).

%8 Stefan Ulrich Pieper, Volker Epping, Christian Hillgruber, BeckOk Grundgesetz, § 59, para. 20
(46" ed. 2021).

%9 Jarass, Pieroth, supra note 57.

60 Basic Law for the Federal Republic of Germany, § 59 (2) s.1 (1949). Available at:
https://www.gesetze-im-internet.de/englisch_ga/index.html (last visited Nov. 14, 2022).

61 Gesetz zu dem Haager Ubereinkommen vom 5. Oktober 1961 zur Befreiung auslandischer
offentlicher Urkunden von der Legalisation, BGBI. 11, 875 (1965). Available at:
https://www.bgbl.de/xaver/bgbl/start.xav?start=9%62F%2F*%5B%40attr id%3D%27bgbl265s0875.pd
f%27%5D# bgbl  %2F%2F*%5B%40attr_id%3D%27bgbl26550875.pdf%27%5D 16756808540
68 (last visited Nov. 14, 2022).

62 Bekanntmachung iiber das Inkrafttreten des Ubereinkommens zur Befreiung auslandischer
offentlicher Urkunden von der Legalisation, BGBI. 11, 106 (1966). Available at:
https://www.bgbl.de/xaver/bgbl/start.xav?start=9%62F%2F*%5B%40attr _id%3D%27bghl266s0106.pd
f%27%5D# bgbl  %2F%2F*%5B%40attr_id%3D%27bgbl266s0106.pdf%27%5D__ 16756808802
85 (last visited Nov. 14, 2022).

31


https://www.gesetze-im-internet.de/englisch_gg/index.html
https://www.bgbl.de/xaver/bgbl/start.xav?start=%2F%2F*%5B%40attr_id%3D%27bgbl265s0875.pdf%27%5D#__bgbl__%2F%2F*%5B%40attr_id%3D%27bgbl265s0875.pdf%27%5D__1675680854068
https://www.bgbl.de/xaver/bgbl/start.xav?start=%2F%2F*%5B%40attr_id%3D%27bgbl265s0875.pdf%27%5D#__bgbl__%2F%2F*%5B%40attr_id%3D%27bgbl265s0875.pdf%27%5D__1675680854068
https://www.bgbl.de/xaver/bgbl/start.xav?start=%2F%2F*%5B%40attr_id%3D%27bgbl265s0875.pdf%27%5D#__bgbl__%2F%2F*%5B%40attr_id%3D%27bgbl265s0875.pdf%27%5D__1675680854068
https://www.bgbl.de/xaver/bgbl/start.xav?start=%2F%2F*%5B%40attr_id%3D%27bgbl266s0106.pdf%27%5D#__bgbl__%2F%2F*%5B%40attr_id%3D%27bgbl266s0106.pdf%27%5D__1675680880285
https://www.bgbl.de/xaver/bgbl/start.xav?start=%2F%2F*%5B%40attr_id%3D%27bgbl266s0106.pdf%27%5D#__bgbl__%2F%2F*%5B%40attr_id%3D%27bgbl266s0106.pdf%27%5D__1675680880285
https://www.bgbl.de/xaver/bgbl/start.xav?start=%2F%2F*%5B%40attr_id%3D%27bgbl266s0106.pdf%27%5D#__bgbl__%2F%2F*%5B%40attr_id%3D%27bgbl266s0106.pdf%27%5D__1675680880285

Baku State University Law Review Volume 9:1

The problematic side is not the Handbook itself, but its content. The
inclusion of new terms into the Handbook, namely the e-APP and other
related terms, is the source of confusion in the work of the Convention.
Similarly, the e-APP program and the apostille system established differ
significantly from the fundamentals of the Convention, as they only applies
to paper-based public documents. The new terms and procedures are often
incompatible with the states’ current laws and regulations. The result is the
states to refrain from application of electronic apostille. This leads to the
problem in achievement of the Convention’s main purpose — facilitating the
process of authentication for all member states, as some member states
improve, others still act under conservative approaches. It follows that not all
users can benefit from the eased authentication process associated with
digitalisation.

Germany has not yet implemented either of elements of e-APP. In
Germany, only the paper apostille and paper certificate were recognised by
the ratification law.®*It is argued that the Handbook could go beyond the
scope of the Convention.** As stated in a judgement by the German
Constitutional Court: “Significant deviations from the treaty’s provisions or
changes affecting the identity of the treaty are therefore no longer covered by
the original act of approval”.® This means that even if some documents are
issued in Germany electronically, for the purpose of electronic apostille the
German legislator has to pass a new law.%

To conclude, because the e-APP has its own regulatory area, its application
has been quite problematic to this day. The Handbook, as a collection of
practical recommendations for the contracting states, does not establish any
obligation to recognise and use the e-APP. Morever, even the participation in
the e-APP does not create any binding effects on members.*”

C. Obstacles created by electronic documents

More and more documents in many states are issued in electronic form.¢®
They serve the purpose of "process efficiency"® and facilitate the process of
evidence provision.”” They can be easily ordered through e-government
platforms, since instead of visiting an authority, one only shall visit the
necessary website and order the document in electronic form. The competent
authority then issues the document in a few hours or days. The states regulate

83 Supra note 16, 728.

8 1d., 729.

8 BVerfG, Leitsatz zum Urteil des Zweiten Senats vom 03. Juli 2007 - 2 BVE 2/07-, para. 44 (2007).
Auvailable at: https://www.bundesverfassungsgericht.de/e/es20070703_2bve000207.html/ (last visited
Nov. 14, 2022).

8 Supra note 57, § 59, para. 10.

57 Supra note 21, para. 323.

8 1d., para. 170.

89 Gehle, supra note 13, § 371a, para. 2.

" Supra note 4, § 371a, para. 1.
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these activities by domestic laws and regulations. The same scheme applies to
electronic apostille. The developers did not set uniform requirements or
standards for its work and left the wide space to appliers. So the states should
decide themselves, which includes establishing and financing all the technical
side of electronic apostille and its standards. In the second edition of the
Handbook the HCCH once more excludes any centralised technical support
within implementation of the e-APP.” The problem of absence of uniformity
acts as a restraint to implementation of electronic apostille in member states.

The member states that already use the e-APP (one or both of its elements)
does not have uniform mechanisms to rely on and apply numerous methods
for its functioning. As a result, serious difficulties with the recognition of
electronic documents verified with electronic apostilles occur. Both the
country of origin and the country of destination are affected by that. The
views of the HCCH on electronic documents are just as controversial as the
applicability of the Convention to the electronic Apostille.”? According to the
Handbook, electronic documents are within the scope of the Convention.”
The same applies to the digitalised copy of a paper document. When a paper
document is converted to a digital form, resulting in a digitalised copy, it falls
within the scope of the Convention.”

1. Problems with verification of electronic signatures

The electronic documents are usually provided with an electronic (digital)
signature. Many member states use it to sign an electronic document when
issuing an e-Apostille. The states may use numerous electronic signatures.
The electronic signature and the technical methods associated with it, is one
of the problems on the way of implementation of the e-APP.

Not all states recognise electronic signatures as a substitute to handwritten.
Another issue is the existing requirements for recognition as qualified
electronic signatures. The national laws of each country set different security
and qualification requirements for electronic signatures. This leads again to
problems when checking the originality of issued electronic apostille. To
check the authenticity of apostille sighed with an electronic signature, the
recipient scans the QR or barcode on the document. Then the recipient is
directed to the respective webpage, namely a specific website dedicated to
verifying the authenticity of documents. Nowadays, websites of this kind are
not complicated to self-program.” The receiving state authorities cannot check
the validity of electronic signatures of every state for falling under country’s

"1 Supra note 21, para. 323, 324.

72 Supra note 16, 728.

3 Philipp Kienzle, Nachweis der Echtheit auslandischer &ffentlicher E-Dokumente im Zivilprozess,
24 Neue Juristische Wochenschrift 1712, 1715 (2019); See also supra note 21, para. 154-156, 220.
74 Supra note 21, para. 146.

75 Supra note 16, 727.
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internal security requirements.” Therefore, the electronic document produced
in one country and signed with an electronic signature certified under
national law (country of origin) may not be accepted in another member state
(country of destination).

2. Differences in the application of the electronic apostille

Some Contracting Parties offer electronic apostille for electronic documents
only.”” Others issue electronic apostille for paper documents, too.”® Some
peculiarities are observed in states that provide the paper documents with an
electronic apostille. It could be that the digital copy of paper documents that
have already been issued is not in itself a public document. However, it could
also be the case that a digital copy would only be treated as a public document
if the competent authority digitalised it. Some contracting states, for example,
accept a digital copy as a public document and place an electronic apostille on
the copy after it has been certified by a notary.”

The process is more problematic in member states that do not offer
electronic apostilles but already issue electronic documents. This is because
the electronic documents issued there must first be converted into paper form
in order to enable a paper apostille to be placed on them.®

3. Foreign public electronic documents in German law

The traffic of public electronic documents is regulated in § 371a (3) and §
371b ZPO.8! According to the norms, public documents created by public
authorities or public persons or entities and signed with a qualified electronic
signature, are presumed to be authentic.

The § 371a and § 371b ZPO do not directly address the foreign public
documents.®?> According to the prevailing opinion, the lawmaker had no
intention to extend the applicability of this norm to foreign public electronic

5 Ibid.

7 See Hague Conference on Private International Law, Response of Austria to Questionnaire from
January 2021 relating to the Convention of 5 October 1961 Abolishing the Requirement of
Legalisation for Foreign Public Documents, para. 28.5. Available at:
https://assets.hcch.net/docs/c1d754e7-0fec-41a6-b203-f93¢2a688¢26.pdf (last visited Nov. 14, 2022);
See also supra note 21, para. 154, 156.

78 Supra note 16, 726; See also supra note 21, para. 217-219.

9 Supra note 21, para. 146-148, 217.

80 1d., para. 216; See also Response of United Kingdom to Questionnaire from January 2021 relating
to the Convention of 5 October 1961 Abolishing the Requirement of Legalisation for Foreign Public
Documents, para. 28.2 (2021). Available at: https://assets.hcch.net/docs/64a34e62-beba-4f2f-ad42-
bc25f5¢f62c8.pdf (last visited Nov. 14, 2022); Response of Italian Republic to Questionnaire from
January 2021 relating to the Convention of 5 October 1961 Abolishing the Requirement of
Legalisation for Foreign Public Documents, para. 28.5 (2021). Available at:
https://assets.hcch.net/docs/5fa9b07e-5315-4588-9a26-4a3d0116cced.pdf (last visited Nov. 14,
2022).

81 Supra note 8, § 371.

82 |bid.
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documents.®* Moreover, German law does not directly regulate the status of
foreign public electronic documents with regard to possible proof of their
authenticity.®

All the aforementioned shows the crucial importance of national laws in
the implementation of electronic apostille. The law of the country of
production defines what is implied by public document and whether the
electronic documents are recognised as public documents, whether they are
on the same level as paper documents and have evidential value in legal
procedures. Furthermore, the Handbook leaves it up to the member states to
determine the conditions under which the digital copy is recognised as a
public document.®

In view of the discussed flexibility and possibilities that the Handbook has
opened for the member states, it should be noted that the decisions of the
receiving states on the requirements for the recognition of an apostille are
nevertheless limited. First, the member states should not reject an apostille
because it was created in electronic form.% For the reason that this statement
does not derive from the Convention, but from the Handbook, there is an
exception envisaged.®” The recipient state is not prevented from rejecting the
submitted electronic document if according to its law, any document is only
to be submitted in paper form or the electronic signature is not regarded the
same status as the handwritten in the legal sense.® In other words, refusing
should be justified only in cases when electronic documents do not replace
paper, as well as when the electronic signature does not replace the
handwritten under the recipient’s national law.

In comparison, the Convention does not place any requirements on the
issuing country. This means that each member, as the country of produce, has
the right to determine “the borders of public documentation” independently,
but as the recipient country each member is obliged to comply with the
requirements of the Convention within the terms directly included into it.®

III. Options de lege ferenda: solutions for

implementation of the e-APP
The development of the electronic apostille can be evaluated efficiently
from the users’ point of view. However, the majority of states delay it and
some face numerous complications in its application. Therefore, several

8 Kienzle, supra note 73, 1713-1714; Krafka, Vorwerk, Wolf, supra note 6, § 437, para. 8 and § 438
para. 1; Julian Sander, Stefan Gork, BeckOK Bundesnotarordnung mit Dienstordnung und
Richtlinienempfehlungen der Bundesnotarkammer, § 20, para. 20 (4" ed. 2021).

8 Supra note 16, 730.

8 Supra note 2120, para. 217.

% 1d., para. 299.

87 Supra note 16, 729.

8 Supra note 21, para. 301; Supra note 16, 728-729.

8 Supra note 16, 730.
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options for the "integration" of the e-APP into the national laws of the member
states should be proposed.

A. Adaptation of the Convention

The drafters of the Convention have prepared an effective treaty text,
which for many years benefits the users. Nevertheless, the legal situation is a
subject of constant social development and is dependent on social demands,
which can be observed very clearly in the regular changes in the national
legislation of the states. The national legislators adapt the applicable laws to
the requirements of society or pass new laws. This process is common in some
areas of law but rare in others. The legal text of international character belongs
to the second category. This is not surprising, as international lawmakers,
such as international organisations of various purposes, may face
complications adapting old conventions to contemporary needs. They have to
count on lengthy discussions since all contracting states have to agree on
proposed changes and new additions. In the case of the Convention, 124
member states are involved. Compared to the 20th century, most of them have
already established substantive and procedural legal standards that could be
incompatible with the new form of apostille. In addition, it should be taken
into account, that the international law cannot be observed separately from
politics. The fast changing and complicated political situations have a direct
influence on decisions and actions of states within international organisations.

Even considering all the mentioned peculiarities in adaptation of
international treaties, the most reliable option to ensure the comprehensive
implementation of the e-APP in all member states is to adapt the Convention.
If the members could agree on its applicability, their next step would be to
ratify the amended Convention.*

The HCCH takes steps forward and organises panels for discussion among
member states. In March 2021 the meeting of the experts for the e-APP and
new technologies took place.’ The result of the meeting was the best practices
for the use of the e-APP brought in by expert groups ("The e-APP: Key
Principles and Good Practices”).”? As its name suggests, the document has no
mandatory effect on members. It contains five categories of good practices:
ensuring accessibility of e-Apostille for all; preserving the integrity of the e-
Apostille and the underlying documents; facilitating verification of the e-
Apostille by e-Registries; the availability of systems for acceptance of e-
Apostilles and the regular updating of the e-APP practices. Each category is

% Supra note 16, 731.

%1 Hague Conference on Private International Law, Meeting of the Experts’ Group on the e-APP and
New Technologies (2021). Available at: https://www.hcch.net/de/news-
archive/details/?varevent=797 (last visited Nov. 14, 2022).

92 Hague Conference on Private International Law, Report from the Chair of the Experts’ Group on
the e-APP and New Technologies, The e-APP: Key Principles and Good Practices, 3 (2021).
Available at: https://assets.hcch.net/docs/b94fadf7-ba82-42d9-bdbb-f8088b040273.pdf (last visited
Nov. 14, 2022).
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divided into several subcategories. Later the HCCH annexed this document
into the new edition of the Handbook. Now the HCCH has collected all the
useful information on the operation of the e-APP in one document. This
allows the members to gain structured and easily accessible information on
the implementation of the e-APP.%

In addition, questionnaires were sent to the states (including non-member
states). The Special Commission then used given answers in preparation for
the 12 International Forum on the e-APP.** The difference between this
questionnaire and the previous ones was that it includes questions about the
specifics of using the e-APP. In order for the Handbook to respond to relevant
problems confronted by states, they were invited to participate in its
processing by submitting respective questions. It should be emphasised that
the answers of the member states, provided in the questionnaire, allow to
deduce that although the e-APP has not been applied everywhere, its main
concepts are clear to the majority of members.”> Moreover, those members,
that have made the e-APP available for use in their territory, were already
been able to gain enough practical experience.*

B. Establishment of a uniform technical procedure

The Convention remains one of the most actively used international
treaties to this day. It owes this success not only to its short and precise content
(15 articles), but also to the apostille template that is mandatory for use by
member states.” This template has helped the work of recipient member
states in the way that they do not have any need to conduct their own research
on the form of apostille issued in other states. In addition, the mandatory
template facilitated the development of international circulation of public
documents. The experience of successful application of mandatory template
should be considered by the developers of the Convention in implementation
of electronic apostille. In the Handbook, the HCCH finally takes relevant steps
towards the problem’s solution. The users of the e-Apostille component of the
e-APP program must use the Model Apostille template every time when
issuing electronic apostille.*

Moreover, the introduction of unified technical solutions can exempt
developers of an electronic apostille and its users. According to the prevailing

9 Supra note 21, 139.

% Responses to Questionnaire from January 2021 relating to the Convention of 5 October 1961
Abolishing the Requirement of Legalisation for Foreign Public Documents (2021). Available at:
https://www.hcch.net/en/publications-and-studies/details4/?pid=6910&dtid=33 (last visited Nov. 14,
2022).

% Hague Conference on Private International Law, Summary of Responses to the Apostille
Questionnaire (2021). Available at: https://assets.hcch.net/docs/562ae0df-8797-47e6-85e6-
6055e7689639.pdf (last visited Nov. 14, 2022).

% Supra note 21, para. 326.

9 Supra note 16, 725.

% Supra note 21, para. 330.
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opinion, the absence of uniform requirements for the form of an electronic
apostille is an obstacle to its application.”

As mentioned above, the e-APP does not create any obligation for the
member states to use it. E-APP is regulated in the Handbook, which has a
recommendation character. Nevertheless, some contracting parties accepted
the e-APP and actively use it. This is where the dilemma lies. The developers
of the e-APP did not want to oblige the member states. They tried to avoid
imperative language in the texts and did it in just few places in the Handbook.
Therefore, they left almost everything related to the execution of the electronic
apostille to the contracting states. As a result, the contracting states, who
provided the e-APP for the use, have unwanted problems related to absent
uniformity. This applies above all to the form of the electronic apostille, the
electronic signatures used to issue the electronic apostille and electronic
registers. It would make sense if the developers of the e-APP would solve the
problems that have arisen by introducing a uniform regulation. Such could be
as follows: Member states are not obliged to use the e-APP. They may decide
to use it in whole or in part. However, once they have decided to use it, they
have to apply uniform technical standards set by its developers.

1. Uniform format of electronic apostille

Some experts have emphasised the desire to use the apostille template for
digitally issued apostilles. They exemplified the recipients having verification
difficulties due to incompatibility with already-known apostille templates.
The experts brought to the attention that it would be better to verify the
electronic documents with the electronic apostille and to combine the
electronic apostille with the underlying public document. They mentioned the
importance of preserving the initial digital signature of the original public
document, as well as the digital signature and e-Apostille in electronic format
when presenting the documents to the receiving authority.!®

Some of the problems highlighted by experts should no longer be a
challenge. As mentioned above the new edition of the Handbook obliges the
states implementing the e-Apostille component to use the mandatory
template that is the same for paper apostilles. Furthermore, the HCCH
requires member states to attach the underlying public document to the
electronic apostille.'

The application of binding uniform technical standards cannot solve all the
problems with implementation, but they can speed the process and more
clearly define its frames. The developers of the Convention can thus continue
to introduce small technical changes with obligatory effects. The practice of
already introduced standards will show whether the states are willing to

9 Supra note 16, 731; Supra note 73, 1715; Supra note 24, 305.
100 Report from the Chair on the Experts’ Group on the e-APP and New Technologies, supra note 92.
101 Supra note 21, para. 330.
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follow them in the near future. However, applying such standards would not
be that complicated and would require some minor technical changes from
their side.

2. Uniform electronic signatures for creating the electronic apostilles

The problem with e-signatures is more complex because e-signatures are
governed directly by states” national laws. The questionnaires completed by
the states make it clear that several states produce the electronic documents,
but not all use the e-Apostille and point to security concerns and/or
limitations in national law.!%> Despite the complex character, the situation is
not hopeless, as there are already positive experiences in this area. The
European Union requirements for the validation of qualified electronic
signatures set in Article 32 of the EU eIDAS Regulation!® could build the
framework for the development of a uniform international electronic
signature for the issuance of electronic apostilles.!** Such qualified electronic
signatures allow the receiving authority to check the responsibilities of the
issuing authority and its employees through the certificate contained.'® The
developers understand the existing difficulties and suggest to the member
states to use the digital certificates of high standards that originate from the
well-recognised certificate authority to increase the probability of e-apostille
to be accepted.’® However, the HCCH refuses to establish any digital
certificate as it will remain its “technology neutrality” and not interfene with
the “flexibility” of the member states.!” The HCCH may establish an
international digital certificate — the must for setting up electronic apostilles
in member states — for the qualification of electronic signatures, which every
member state could receive. As an analog to license, this model would secure

102 See also Response of Singarope to Questionnaire from January 2021 relating to the Convention of
5 October 1961 Abolishing the Requirement of Legalisation for Foreign Public Documents, para. 28—
28.1 (2021). Available at: https://assets.hcch.net/docs/d6aef5ea-5c8e-4fe3-a472-64aa76¢3¢816.pdf
(last visited Nov. 14, 2022); Response of Brazil to Questionnaire from January 2021 relating to the
Convention of 5 October 1961 Abolishing the Requirement of Legalisation for Foreign Public
Documents, para. 28-28.1 (2021). Available at: https://assets.hcch.net/docs/f77a5a24-afae-4dc5-
8974-62390899d63f.pdf (last visited Nov. 14, 2022); Response of Italian Republic to Questionnaire
from January 2021 relating to the Convention of 5 October 1961 Abolishing the Requirement of
Legalisation for Foreign Public Documents, para. 28-28.1 (2021). Available at;
https://assets.hcch.net/docs/5fa9b07e-5315-4588-9a26-4a3d0116cced.pdf (last visited Nov. 14,
2022); Response of United Kingdom to Questionnaire from January 2021 relating to the Convention
of 5 October 1961 Abolishing the Requirement of Legalisation for Foreign Public Documents, para.
28-28.1 (2021). Available at: https://assets.hcch.net/docs/64a34e62-be5a-4f2f-ad42-
bc25f5¢f62¢8.pdf (last visited Nov. 14, 2022).

103 Regulation of the European Parliament and of the Council on Electronic Identification and Trust
Services for Electronic Transactions in the Internal Market and Repealing Directive, 1999/93/EC, art.
32 (2014).

104 Sypra note 16, 731.

105 Supra note 4, § 371a, para. 16.

106 Sypra note 21, para. 333.

197 The Hague Conference on Private International Law, Conclusions and Recommendations, No. 29
(2021); See also supra note 21, para. 325.
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partial uniformity in application and reduce the workload of member states
on both sides of the process.

3. Unified electronic register for verification of electronically designed

apostilles

According to Article 7 of the Convention, every authority issuing an
apostille is obliged to keep a register in paper or electronic form. The
electronic register, which must be publicly accessible, represents one of the
components of the e-APP. Compared to other elements of the e-APP, the
member states are more positive about e-Register.!® The question here is: does
the state provide the same amount of information in e-Register as it does for
paper apostilles? The limit of accessible information is crucial as it sets the
boundaries for proper verification of electronic apostilles. The Handbook
recommends to run the same register for both paper and electronic
documents.!® It also encourages members to provide the information or
image of the apostille and underlying public document.!® According to the
wording of the Handbook, members must follow the minimum standards and
disclose the information about: the number and the date of apostille, the name
and the capacity of the person, who signed the public document.!! The
wording of the Handbook in this sense is confusing. On the one hand, the
Handbook requires that either form of apostille be “attached or logically
associated” with the underlying public document.!> On the other hand, it
invites the member states to prefer e-Registers that opens information (or an
image) of the underlying public document and apostille.!”®* The second
wording would set the electronic apostille in a lower position compared to its
paper form. As paper apostilles are usually attached to the document, it
means that the receiving authority can check both the apostille and the
underlying document.

Sometimes an electronic apostille has a QR code. When the recipient scans
it, the respective website opens or it refers the recipient to another website by
click. The security issue arises because without an extensive research the
recipient cannot verify whether the website belongs to a member state of the
Convention.”* The Handbook suggests using additional text on the apostille
that provides information on the URL of the respective e-Register of an issued
country.'> It also gives some recommendations on how to avoid fishing.!!¢

108 Supra note 15; The table shows that every member state using the e-APP applies an e-Register
even if it does not completely respond to the requirements of the e-APP, but not all the contracting
parties use the e-Apostille; See also supra note 21, para. 315, 322.

109 Supra note 21, para. 273, 319, 339.

110 1d., para. 342.

111 1d., para. 341.

112 1d., para. 246.

113 1d., para. 342.

114 Supra note 16, 727.

115 Supra note 21, para. 326.

118 Sypra note 21, para. 241.
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The introduction of a common internet platform,!”where all issuing apostilles
could be consulted, would solve the security issue of e-Registers. Such an
internet platform, designed by a single authority — the HCCH, could include
all the information about the electronic apostille and its underlying public
document, making the verification process easier.

Conclusion

The use of the e-APP is complicated by numerous aspects. Above all, the
Handbook does not oblige the members of the Convention to use the e-APP,
as it is only a manual and has a recommendation character. However, the e-
APP should be observed as a new tool serving the main purpose of the
Convention — to facilitate the circulation of international public documents.
Although it would require long negotiations, adapting the Convention to
actual demands would be the only comprehensive solution to ensure the
smooth implementation of the e-APP in all member states.

HCCH cannot oblige member states to use the e-APP until the Convention
is adapted. In addition, the HCCH could set a requirement for the contracting
states that are already using or want to use the e-APP, according to which the
members would have to follow uniform standards when issuing electronic
apostilles.

Furthermore, the establishment of an international digital certificate for the
qualification of electronic signatures could solve security issues during
verification. The introduction of a common e-Register would be ideal for the
accessibility of information on apostille and underlying public document.

Thus, introducing uniform technical solutions to various technical issues
could partially speed up full implementation.

117 Supra note 16, 732.
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Tiirkan Korimova*

PATENT VO Sui GENERIS SISTEMLORI
CORCIVASINDO BIiTKi MUXTOLIFLIYININ
HUQUQI MUHAFiZOSi

Amnnotasiya

Bitki miixtalifliyinin hiiquqi miihafizasi aqli miilkiyyat hiiququnun predmetina sonralar
daxil olsa da, miiasir dovrda iqtisadiyyati kond tasarriifatindan asili olan dovlatlorin
xiisusila digqat yetirdiyi sahalardan birina cevrilmisdir. Bu xiisusda, dovlatlar bir tarafdon
bitki miixtalifliyinin qorunub saxlamilmasi, digar tarafdon iso yeni bitki névlarinin hiiquqi
miihafizasina dair tadbirlar goriirlar. Miistaqillik alda etdikdon sonra Azarbaycan
Respublikast da bitki miixtalifliyinin hiiquqi miihafizasinin miixtalif aspektlarina dair
qanunlar qabul etmis, bir sira beynalxalq konvensiyalara tizv olmusdur. Bu konvensiyalara
"Yeni bitki sortlartmin miihafizasi haqqnda” (UPOV), Birloasmis Millatlor Tagkilatinin
"Bioloji miixtaliflik haqqinda”, elaca da “Bitki miihafizosi hagqnda” Beynalxalg
Konvensiyalar aiddir. Bununla bela, sui generis tanzimlama talob edan bitki miixtalifliyinin
hiiqugqi miihafizasi Azarbaycan aqli miilkiyyat hiiquq adabiyyatinda tadgiq edilmayan
sahalardan biri olaraq qalmagdadir.

Mogalads  Azarbaycan Respublikasinda bitki  miixtalifliyinin, xiisusila, seleksiya
nailiyyatlarinin aqli miilkiyyat hiiquqlart ila miihafizasi rejiminin effektiv olub-olmamas:
sualina cavab axtarilacag, "Yeni bitki sortlarimin miihafizasi haqqinda” Beynalxalg
Konvensiya - UPOV Konvensiyasimin sui generis miihafizo modeli tadqiq edilacokdir.
Homcginin maqalada effektiv sui generis sistemi tamin edan macburi lisenziya, patent barada
moalumatlarim agiglanmasi, iiciincii saxslorin patenta etiraz etmoasi hiiququ da arasdirilir.
Sonda isa UPOV Konvensiyasumn iizvii olan dovlatlarin tacriibasindon niimunalar
vermoakla bu saha iizra milli ganunvericilikdoki movcud bosluglara digqat ¢akilir va onlarin
aradan qaldirilmast iiciin takliflar verilir.

Abstract

Although the protection of plant variety was later incorporated in the subject of intellectual
property rights, it has become one of the areas that countries whose economy depends on
agriculture pay particular attention to in modern times. Thus, states take measures to
preserve plant variety while ensuring the legal protection of new plant species. After gaining
independence, the Republic of Azerbaijan also adopted laws on various aspects of the legal
protection of plant variety, signed and has become a member of numerous international
conventions: the International Convention on the Protection of New Plant Varieties
(UPOV), the Convention on Biological Diversity of the United Nations, the Convention on
Plant Protection. However, the legal protection of plant variety, which requires sui generis
regulation, remains one of the unexplored fields in Azerbaijani intellectual property law
literature.

In the article, the regime of protection of plant variety, especially selection
accomplishments with intellectual property rights in the Republic of Azerbaijan, the sui
generis protection model of the International Convention "On the Protection of New Plant
Varieties” - UPOV Convention will be studied. The article also examines the compulsory
license that provides an effective sui generis system, the disclosure of information about the

* Baki Dovlot Universiteti, Oqli milkiyyat hiiququ magistr ixtisasinin 2022-ci il mazunu.
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patent, and the right of third parties to challenge the patent. In the end, by giving examples
from the experience of UPOV member states, attention is drawn to the existing gaps in the
national legislation in this field, and proposals are made to eliminate them.
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Toegkilatinin 2022-ci il tarixli hesabatina gors qebul etdiyimiz

gidalarin 80%-s qoadarini bitkicilik mehsullar tagkil edir.! Bitkilsrin
davaml inkisafin asas indikatorlarindan biri kimi gida zsncirinds bu ciir
mithiim paya malik olmasi bitki miixtalifliyinin hiiquqi miihafizasini
glindemoa gotirir. Azearbaycan Respublikas1i da (bundan sonra AR) bitki
resurslarinin miihafizasini temin etmok tgiin BMT-nin 2015-ci il tarixli
davamli inkisaf Progqraminin hadaflerine uygun olaraq maqgsadler miisyyeon
etmisdir. Homin maqsadlardan biri de 2030-cu iledsk becarilen bitkilarin va
yabani novlerin genetik miixtslifliyini qorumaq, beynslxalq seviyyeds

Birla§mi§ Millstlor Tagkilatimin 9rzaq ve Kend Taserriifat:

razilasdirilmaqla genetik resurslarin, elsco de bununla bagli enenoavi

! Food and Agricultural Organization publications catalogue, 114 (2022). Burada bax:
https://www.fao.org/3/ch9264en/ch9264en.pdf (son baxis 14 may 2022).
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biliklerin istifadesinden yaranan faydanin odalstli ve berabar sokilds
boliisdiiriilmasini temin etmakdir.?

Bitkilorin hiiquqi miihafizesi bir sira hiiquq mdiinasibatlorinin: miilki,
inzibati, elaco da cinayat hiiququnun obyektini toskil edir. Bels ki, bitkilor
miilki hiiquqda alqi-satq: miinasibatlarinin obyekti oldugu halda, inzibati ve
cinayst hiiququnda ganunla miihafizo edilon obyektlar sirasina daxil
edilmisdir. Bitkilarin aqli miilkiyyst hiiququ ilo miihafizasi ise sonralar aqli
miilkiyyast hiiququ ¢arcivesindes sui generis miihafize modelinin yaranmasi
sayoasinde miimkiin olmusdur.® Bels ki, sonaye miilkiyyatinin miihafizasina
dair 1883-cii il tarixli ilk beynslxalq tonzimloyici vasito olan Paris
Konvensiyasinda bitkigcilik mahsullar1 sanaye miilkiyyetinin bir ndvii olaraq
tosbit edilmisdir. Umumilikds, Konvensiya ilo patentlar, faydali modellar,
sonaye niimunalori, amtas nisanlari, xidmat nisanlari, firma adlari, mansa
yerinin adlar1 ve hagsiz roqabet senaye miilkiyyetinin miihafizasi obyektlori
sirasina daxil edilmisdir.* Homginin Konvensiyada senaye miilkiyyatinin an
genis monada noinki senaye va ticarots, eloco do kand tesorriifat: istehsals,
madan sanayesi, sonaye, o climladan tebii mangali mahsullara: ¢axir, dan,
tiitiin yarpag:, meyvalar, heyvan, faydali qazintilar, mineral sular, pivs, ¢icaklar,
una da samil edilmasi tosbit edilmisdir. Bitki miixtalifliyinin aqli miilkiyyat
hiiquglari ile miihafizesine ise 1961-ci ilde “Yeni bitki sortlarinin miihafizesi
hagqinda” Konvensiyanin (bundan sonra UPOV Konvensiyasi) qgabul
edilmasils baslanilmisdir. Bununla barabar, Konvensiya il eyniadli Birliyin —
UPOV Birliyinin ds asast qoyulmusdur.®

1994-cti ilde gabul edilmis ©qli Miilkiyyet Hiiquqlarinin Ticaratle ©laqali
Aspektlorine dair Sazis (bundan sonra TRIPS Sazisi) ise iizv dovlstlorin
tizorine bitki miixtalifliyinin hiiquqi miihafizesini tomin etmok vazifosi
goymusdur. AR TRIPS Sazisinin iizvii olmasa da, Paris ve UPOV

2 Azorbaycan - 2030: Minilliyin Inkisaf Magsadlorindon Dayanigli Inkisaf Magsadlarina Dogru,
Azorbaycan Respublikasmin “Diinyamizin transformasiyasi: 2030-cu ilodok Dayanigh Inkisaf
Gundaliyi”nin icrast ila alagedar ilkin addimlar1 haqqinda Koniillii Hesabat, 48 (2017).

3 Latin sozii olan “sui generis” 6ziinoxas, XUsusi NGV Menasimi verib, hor hans: instituta, faaliyyato vo
ya minasibots xiisusi yanagma tolab edan, dar ¢ar¢ivads tonzimlomani hoyata kegiran modeldir. 9qli
mulkiyyst hiiquglari gargivasinds iss anonavi mihafizs formasindan (masalon, patent, muslliflik
hiiququ, amtas nisan1 hiiququ va s.) fargli xtisusi mihafizo formasi basa diisiiliir. Moni Wekesa, What
is Sui Generis System of Intellectual Property Protection?, 3 (2006). Burada bax:
https://atpsnet.org/wp-content/uploads/2017/05/technopolicy brief series 13.pdf (son baxig 14 may
2022). Lyria Bennett Moses, Sui generis rules, 2 (2009). Burada bax:
https://papers.ssrn.com/sol3/papers.cfm?abstract id=1526023 (son baxis 14 may 2022).

4 “Sonaye miilkiyystinin miihafizesi haqqmnda” Paris Konvensiyasi, mad. 1.2 (1883).

® Yeno orada, mad. 2.3.

6 UPOV fransiz dilinds “Union pour la Protection des Obtentions Végétales™ ifadasinin akroniminden
yaranmigdir. World Intellectual Property Organization, Intergovernmental Committee on Intellectual
Property and Genetic Resources, Traditional Knowledge and Folklore, Elements of a Sui Generis
System for the Protection of Traditional Knowledge, 8 (2002). Burada bax:
https://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf ic 3/wipo_grtkf ic_3 8.pdf (son baxis 23 may
2022).
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Konvensiyasina qosulmus, bitki miixtslifliyinin miihafizesini tomin etmak
ticlin “Seleksiya nailiyyetlori” hagqinda Qanunu gabul etmisdir.

Maqalenin birinci bolmesinde bitki miixtslifliyinin oqli miilkiyyet
hiiquglar ilo miihafizasinin iimumi masalalari, ikinci bélmasinds isa bitki
miixtalifliyinin sui generis modeli vo effektiv sui generis sistemin
xiisusiyyetlori, habels onlarin AR ganunvericiliyindaki tezahiiriine neazer
salinmigdir. N6vbati bolmads patentin keyfiyyati konsepsiyasi arasdirilmis
va sonuncu bélmada ise Qanunda Konvensiyadan farqli qaydalarin nazerda
tutuldugu hallarda tatbiq edilmali hiiquq miizakirs edilmisdir.

I. Azarbaycan Respublikasinin qanunvericiliyinda

bitkilar patentin obyekti kimi

AR qganunvericiliyinde bitkilorin aqli miilkiyyst hiiquqglart ils
miihafizesinin ohatsliliyini miisyyen etmak tiiglin ilk novbade anlayislar
nozordon kegirilmalidir. Buna gors de maqalonin bu hissesinde aqli
miilkiyyat hiiququnun beynalxalq manbalari vo AR qanunvericiliyinda bitki,
bitki miixtalifliyi ve seleksiya nailiyyatinin leqal anlayis1 ve anlayislarin
miihafizo rejimina tasiri masalasine toxunulacaqdir. Bundan slave, genetik
modifikasiya olunmus (bundan sonra GMO) bitkilorin AR orazisinds
patentlosdirile bilms imkamn1 da cari qanunvericilik normalar1 ¢orgivesinda
arasdirilacaqdir.

A. Bitki, bitki miixtalifliyi va seleksiya nailiyyatinin

miihafizs rejiminin determinanti

9qli miilkiyyet hiiququna dair beynalxalq, regional ve milli ganunvericilik
sisteminda bitki, bitki miixtalifliyinin voe GMO bitkilarin hiiquqgi miihafize
rejimlori forqli xarakter dasiyir. Buna gors do AR qanunvericiliyinds
sadalanan 3 qrup canli orqanizmin miihafize rejiminin miisyyen edilmasi
tictin, ilk névbads, onlarin anlayigina nezer yetirmok lazimdar.

Bels ki, “bitki” termini AR-in ds tizv oldugu “Bitki miihafizasi haqqinda”
Beynslxalq Konvensiyada “canl bitkilor ve toxum da daxil olmaqla bitki
hisselori” olaraq formuls edilmigdir.” Bitki miixtslifliyine ise Paris
Konvensiyasi, “Bitkilarin miihafizesi haqqinda” Beynalxalq Konvensiya, o
ciimladan TRIPS Sazisinds hiiquqi anlay1s verilmamisdir. Bununla bels, bitki
miixtalifliyi UPOV Konvensiyasinin 1991-ci il tarixli versiyasinda “an asag:
daracali botaniki takson daxilinda qruplasma” kimi adlandirilir. Slava olaraq,
Konvensiya bitki miixtalifliyinin xarakterik cohstlarine onun miisyyen bir
genotip ve ya genotiplerin birlosmasi neticesinde yaranmasi, ortaq
xiisusiyyetlore malik diger har hansi bitki qrupundan ferqloanmasi, habels
coxaldilmas1 zamanu sabitliyi qoruyub saxlamasin da aid edir.® Oxsar anlay1s

7 “Bitki miihafizosi haqqinda” Beynolxalgq Konvensiya, mad. 2.1 (1951).
8 "Yeni bitki sortlarmin miihafizosi haqqinda" Konvensiya mad. 1 (vi) (1991).
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Avropa Ittifaqimin (bundan sonra Al) gebul etdiyi “Icmanin bitki miixtalifliyi
hiiquqlar1 hagda” qaydalarda da tasbit edilmisdir.’

AR-da ise seleksiya nailiyyatlarinin mithafizesine dair qanun gabul edilmis,
“bitki miixtalifliyi” ifadesinin ovazine “seleksiya nailiyyatlori” ifadasinden
istifade edilmisdir.l® “Seleksiya nailiyyatlori hagqinda” Qanun seleksiya
nailiyyatlorine “seleksiya isi naticesinde yaradilmis, comiyyat {i¢iin faydal
bitki sortlari, heyvan cinslari, onlarin hibridlari, xattlori, krosslar: ve klonlari,
bitki materiali ise sortu yaymaq moaqgsadi dasiyan bitki toxumlari,
soganaqlari, yumrulari, c¢ubuqlar1 ve digar hissalari” olaraq anlayis
vermisdir.! Olave olarag, hamin Qanunda seleksiya nailiyyotlarinin ixtira
hesab edildiyi do gostorilmisdir.'?

Bununla bels, “Patent hagqinda” AR Qanununda bitkilor ve heyvanlarin
ixtira obyekti ola bilmamasina dair norma tasbit edilmisdir.!® Avropa Patent
Konvensiyas1 da eyni qaydam nezerde tutur. Bels ki, bitkilor ixtira hesab
edilmase do, aqli fealiyyet noticesinde yaradilan bitki ve ya heyvan
hiiceyrolorinin kulturalar1 moahsul hesab edilorak onlara patent hiiquqi
miihafizesine imkan verir.’® Belsliklo, bitki hiiceyralorinin kulturalar1 va
seleksiya nailiyyotlori ixtira hesab edilso do, onlarin miihafizo sortlori
torqlidir. Birincilor enanavi ixtira li¢lin nezards tutulmus 3 sarta (yeni, ixtira
soviyyali olan (balli olmayan) ve senayeda totbiq edils bilon (faydal),'
seleksiya nailiyyatlari ise bitki miixtalifliyinin sui generis modelinin sartlarinas
(yenilik, oxsarliq, forqlilik, sabitlik)!” cavab verdiyi halda patentlasdirile biler.

Yuxarida geyd edilonlors asasen, bitki miixtalifliyi ve bitki hiiceyralarinin
kulturalar1 patentin obyekti kimi miioyyon edilsa ds, bitkilor bu obyektlor
sirasindan ¢ixarilmisdir. Eyni qaydamin madeni bitkiloro samil edilib-
edilmamasi isa sual dogurur. Bels ki, “Madani bitkilarin genetik ehtiyatlarinin
miihafizasi va samarali istifadasi haqqinda” AR Qanununda madani bitkilars
“insan torafindon arzaq mohsullar, sanaye iiciin xammal, yem, darman, bazak
(dekorativ) maqsadi ilo becarilan bitki ndvlari, sort va formalar1” olaraq anlayis
verilmigdir.'® Madaeni bitkilari bitkilarin bir novii olaraq gabul etsak, “Patent

% Council Regulation (EC) on Community Plant Variety Rights, NO 2100/94, mad. 5.2 (1994).

10 Vahid anlayis:1 bildirmok magsadilo mogalods “bitki miixtolifliyi” ifadesi “seleksiya nailiyyati”
ifadasinin sinonimi kimi istifads edilocokdir.

11 «Seleksiya nailiyyatlori haqqmda” Azorbaycan Respublikasmin Qanunu, mad. 1 (1996).

12 Yeno orada.

13 “Patent haqqmnda” Azarbaycan Respublikasmin Qanunu, mad. 7.8 (1997).

14 Convention on the Grant of European Patents (European Patent Convention), mad. 53 (b) (1973).
15 yuxarida istinad 13, mad. 1.

16 Yeno orada, mad. 7.2.

17 Yuxarida istinad 11, mad. 3. Seleksiya nailiyyatlori seleksiya isi naticasinds yaradilmis, comiyyst
tictin faydali bitki sortlar1, heyvan cinslori, onlarin hibridlari, Xattlori, krosslar1 vo klonlaridir. Bitki
hliceyrolorinin kulturalar1 iso hiiceyronin bitkidon gétirilorak slverisli siini mithitdo bdyumasi
noticasinds alinan hiiceyralordir. Cell Culture Basics Handbook, 2. Burada bax:
https://www.vanderbilt.edu/viibre/CellCultureBasicsEU.pdf (son baxis 23 may 2022).

18 “Modoni bitkilorin genetik ehtiyatlarmin miihafizasi vo somarali istifadesi haqqinda” Azarbaycan
Respublikasmm Qanunu, mad. 1.1.1 (2011).
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hagqinda” Qanuna gors onlar patentin obyekti ola bilmazlsr. Bununla bels,
anlayisda “bitki sortu”nun da ehtiva olunmasi seleksiya isi neticesinda
yaradilmis sortlara patentin verilmasine asas ola biler. Buradan anlasilir ki,
moadani bitkilerin seleksiya nailiyyati naticasinds yaradilmis sortu seleksiya
nailiyyatlari tiglin nazards tutulmus sartlors cavab verdiyi halda, ixtira hesab
edils va patent verils biloer.

Belolikls, AR orazisinde bitkilor ixtira hesab edilmese de, bitki
miixtalifliyinin  (seleksiya  nailiyyetlorinin) ve  bitki hiiceyrosinin
kulturalarimin patent hiiquqi miihafize imkani nazards tutulmusdur. Madani
bitkilar iso seleksiya isi naticasinds yaradilmis sort olduqda patentin obyekti
ola biler.

Olava 1 — AR-dbs bitki resurslarinin aqli miilkiyyst hiiquqlari ilo miihafizasi
sortlori

« ixtira hesab
edilon obyektlor
siyahisindan
cixartlmigdir.

* Forqlilik, yenilik,
stabillik vo oxsarliq
sortlorini
qarsiladig1 halda
ixtira hesab edilir.

Bitki
huiceyralarinin
kulturalari

* Mohsul olaraq * Seleksiya
ixtiranin foaliyystindon
obyekti ola oldo edilirsa,
bilor. ixtira hesab

J

B. Genetik modifikasiya olunmus bitkilar ixtira hesab

edilirmi?

Bitki ve bitki miixtalifliyi ilo yanasi, ayri-ayr1 dovletlorde GMO bitkilarin
da patent hiiquqgi miihafize imkani miimkiindiir. ABS bu istiqamatda qabaqcil
olkalardan biri hesab olunur.” Hemginin Braziliya, Argentina, Kanada va
Hindistanda da GMO bitkilarin miilki dovriyyesine icazs verilib.?

edilo biler.

GMO orqganizmlor dedikda “miiasir biotexnoloji va ya gen miihandisliyi
iisullary ila yaradilan, ananavi seleksiyada alinmast miimkiin olmayan, genetik
materialin yeni kombinasiyasina malik va bu kombinasiyani irsan nasla otiirmak
qabiliyyatina qadir olan canli orqanizmlar (bitki, heyvan va mikroorqanizmlar)” basa

19 Elizabeth A. Rowe, Patents, Genetically Modified Foods, and IP Overreaching, 64 SMU Law
Review 860, 866 (2011). Burada bax:
https://scholarship.law.ufl.edu/cgi/viewcontent.cgi?article=1191 &context=facultypub (son baxis 28
may 2022).

20 Yeno orada.
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diistliir.?! Qanunvericilikdo GMO orqanizmlars anlayis verilse ds, seleksiya
isinin 6ziinds hansi faaliyyeti ehtiva etmasi tasbit edilmemisdir. Izahli liigate
asason, “seleksiyacgiliq” slini se¢me yolu ilo yeni bitki novlerinin
yetisdirilmasi,®> bitki novlerinin yaxsilasdirilmasy,®*® hemginin insan
torafinden maqgsadyonlii sakilde hayata kegirilon tokamiil prosesidir. Se¢ma
prosesinin maqsadi ise bitki ve heyvanin asas xiisusiyyatlorini qoruyub
saxlamaqdan ibaratdir** Qanunvericilik seleksiyagiliq fealiyyatinin
naticalorine hiiquqi taminat versa ds, genetik modifikasiya ila bagl birmenal1
movqge yiriitmok miimkiin deyildir. UPOV Konvensiyasinda da bitkilarin
hans1 metodlarla yetisdirildiyi halda hiiquqi miihafizasinin tomin edilmasina
dair miiddealar tosbit edilmayib: belo ki, bu metodlar genetik
miihandislikden seleksiyacgiliga godar miixtalif metodlar: ehtiva eds bilar.?
Bununla bels, “Madeni bitkilarin genetik ehtiyatlarimin miihafizasi vo
somoarali istifadesi hagqinda” AR Qanunu Respublika erazisinde genetik
modifikasiya olunmus bitkilarin, yaxud miiasir biotexnoloji ve gen
miihandisliyi metodlar: ilo yaradilmis kand tesarriifat: bitki materiallarinin
istehsali, dovriyyesi, rayonlasdirilmasi, O©lkaye gotirilmesi ve doévlat
reyestrina daxil edilmasini qadagan edir.”* GMO bitkilerin, eloco do miiasir
biotexnoloji vo gen miihandisliyi metodlari ilo yaradilmis kend tesarriifati
bitki materiallar1 elmi-todqiqat, smmaq ve sorgilorde niimayis etdirmok
magqsadi ilo Azarbaycan Respublikasina idxal1 ise miivafiq icra hakimiyyoti
orqanimnin miisyyon etdiyi qaydada heyata kegirilo bilor.?” Hamginin
“Toxumguluq haqqinda” AR Qanununa asasan, GMO bitkilorin toxum
istehsalinda ve dovriyyesinda istifadesins yol verilmir.?

Adigakilon ganunvericilik aktlarimin normalar1 GMO bitkilerin miilki
dovriyyasing, elocs da reyestrs daxil edilmasins dair qadagalar nazards tutsa
da, onlarin bilavasits patent obyekti olub-olmamasi ils bagl har hansi bir
tonzimloma yoxdur. “Patentin alinmasi barsads iddia senadins aid
Toloblor”de (bundan sonra Toleblor) ixtira obyektlorini xarakterizo eden
olamatlar sirasinda transgen bitkilori xarakterize eden olamsatlor da
gostarilmis, genomda modifikasiyali elementlsrin mévcudlugu bu sirada yer

2L “Qida tohllkesizliyi haqqinda” Azerbaycan Repsublikasmin Qanunu, mad. 1.1.44 (2022).

22 Azorbaycan Dilinin izahli Liigati, 56 (2006). Burada bax: https://ebooks.az/book_7yRJ3ClIc.html
(son baxis 28 may 2022).

2 Yeno orada.

24 Susan G. Sterrett, Darwin’s Analogy Between Artificial and Natural Selection: How Does it Go?, 4
(2001). Burada bax:

https://soar.wichita.edu/bitstream/handle/10057/7118/7118 DarwinsAnalogy.pdf?sequence=2&isAll
owed=y (son baxig 24 iyun 2022).

5 Introduction to the International Union for the Protection of New Varieties of Plants, 6 (2004).
Burada bax: https://www.upov.int/export/sites/upov/publications/en/pdf/upov_data bei_04_01.pdf
(son baxig 24 iyun 2022).

26 Yuxarida istinad 18, mad. 21.1.

27 Yeno orada, mad. 24.1.

28 “Toxumguluq haqqinda" Azorbaycan Respublikasinin Qanunu, mad. 26 (1997).
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almisdir.? Talablords ad1 kegon “transgen bitki” ifadasine anlayis verilmakls
onlarin asas xiisusiyyetlorinin qanunvericilikde tosbit edilmali, “transgen
bitkilor” ilo “genetik modifikasiya olunmus bitkilor” arasindaki farqlar
gostarilmolidir.®® Bu, Taleblarde ve “Madani bitkilerin genetik ehtiyatlarinin
miihafizasi vo somarali istifadasi haqqinda” AR-in Qanununda tasbit edilmis
normalarin totbiqi zamani yarana bilacek suallar1 aradan qaldirmaga, elacoe do
AR-in ganunvericilik sisteminin GMO bitkilors dair patent siyasatini
birmanali miiayyan etmays yardimgi ola bilar.

Umumilikds, dévletlorin GMO bitkilorin patent ilo miihafizesine dair
tocriibasi iki istiqamotde inkisaf etmisdir: birinci halda GMO bitkilarin
timumiyyetlo patentlosdirilo bilinmemasi, ikinci hal ise bitkilorin patent
obyektlori siyahisinda istisna edilmesi. Avropa Ittifaq1 ©dalat Mahkemaesinin
movgeyi Al iizvii olan dovletlords GMO bitkilerin  patentlasdirilo
bilinmayacayi istiqamoatindadir. ABS Ali Mahkemasi ise patentin yeni, ixtira
soviyyesine malik olan, faydali, yetorli tosviri verilmis vo bioloji materialin
depozitinin  ictimaiyysto c¢atimliligi  halinda bitki miixtalifliyinin
patentlasdirils bilacoyine dair qoarara gelmisdir.* Tebii ki, bu qorarlarin gabul
edilma sebobi Al vo ABS-do forqli yanasma sergiloyen qanunvericilik
bazasimnin olmasidir.

AR ganunvericiliyinde GMO bitkilerin patentin obyekti olub-olmamasina
dair birbasa tenzimlomoenin olmamasi hiiquqi miieyyenlik prinsipinin
pozulmasina sebab olur. Nazare alsaq ki, bitkilor ve heyvanlarin mahiyyet
tizro bioloji yetisdirilmasi tisullar1 ixtira sayilmasa da, geyri-bioloji va
mikrobioloji tisullar1 ixtira hesab edilir.?> Qanunvericilikde sonuncu tisullarin
anlayis1 verilmese des, nazeri cehestden bioloji {isullar bitkilerin tebii
¢oxalmasini nazarda tutur, qeyri-bioloji isullar ise genetik miithandisliyin bir
formasi olaraq ferqlendirilir. Bu kontekstde qgeyri-bioloji iisullar ixtira hesab
edilir, lakin hamin tisulla yaradilmis bitkilorin patentlosdirile bilmayacayi

29 “Patentin alinmasi barads iddia sonadino aid Taloblor”in tosdiq edilmasi haqqmda Azerbaycan
Respublikasi Nazirlor Kabinetinin Qorari, mad. 4.9.1 (2019).

30 Mozmunca “transgen bitki” ilo “genetik modifikasiya olunmus” bitki anlayislar1 eynidir. Transgen
Va ya Genetik modifikasiya olunmus organizmlar (GMO) dedikds miasir biotexnoloji tsullarla
yaradilmig vo genetik materialin yeni kombinasiyasina malik har hansi bir canli orqanizm (bitki,
heyvan vs ya mikroorganizm) nozards tutulur. Azarbaycan Respublikasi Qida Tahlikasizliyi
Agentliyi, Genetik modifikasiya olunmus orqanizmlar, 4. Burada bax:
http://afsa.gov.az/uploads/info/warning/genetikmodifikasiyaolunmu__organizml__r_pdf1575621913.
pdf (son baxig 24 iyun 2022). Transgen bitki sortlar1 dedikds iso anonavi bitki sortlarina digar canli
organizmlardan tocrid edilmis genin va ya genlorin koglriilmasi naticasinds yaradilmis orqanizmlor
basa distliir. Risti Hatipoglu, 25 Transgenik Bitkilerin Diinii, Bugiinii ve Gelecegi, Tarla Bitkileri
Merkez Arastirma Enstitilisii Dergisi, 346, 346 (2016). Burada bax:
https://dergipark.org.tr/tr/download/article-file/268120 (son baxis 24 iyun 2022).

31 Report from the Commission to the European Parliament and the Council, Development, and
implications of patent law in the field of biotechnology and genetic engineering, 12-13 (2002).
Burada bax: https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2002:0545:FIN:EN:PDF
(son baxig 26 iyun 2022).

82 yuxarida istinad 13, mad. 7.8.
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genaatindayik.® Hesab edirik ki, “Patent haqqinda” Qanunda ixtira hesab
edilmayen obyektlar siyahisinda bitkilarin da yer almast GMO bitkilars da
eyni tanzimlamanin tatbiq edilmasi tigiin asasdir.?*

Bununla bels, yuxarida adigekilon taleblorde transgen bitkilorin
patentlasdirilon obyektlor sirasina daxil edilmasi GMO bitkilerin patent
hiiququ ¢orgivesinds yerini sual altinda qoyur. Qanunvericilikde yuxarida
geyd edilon iki anlayis arasindaki farqlorin miisyyen edilmesi ve bununla
bagh birbasa tonzimlemanin heayata kecirilmasi zaruridir.

II. UPOV Konvensiyast: bitki miixtalifliyinin

miihafizasinds sui generis model

Miiasir dovrde bitki mixtalifliyinin aqli miilkiyyst hiiquglart ils
miihafizasindas totbiq edilon baslica model sui generis modelidir. Magalanin
bu boélmesinda bitki miixtsalifliyinin miihafizesinde genismiqyash totbiq
edilon sui generis UPOV modeli barade malumat verilacokdir. Daha sonra
adebiyyatda effektiv sui generis sistemini xarakterize eden meyarlar
aragsdirilacaq, hamin meyarlarin AR qanunvericiliyindaki tezahiiriine nazer
salmacaqdir.

A. UPOV Konvensiyasi: aqli miilkiyyat hiiquqlarinin

inkisafinda yeni era

Minillikler arzinds bitkilari becoran, toxum ehtiyatlarnin saxlanilmasina
nozarat edan, elaco da bitki ehtiyatlarinin miisyysn formada dayismoesinda
akingi tabagasi aparict qiivve olmusdur. XVIII asrden baslayaraq ise xiisusi
aragdirmagi qruplar siini se¢gmanin komoayile bitki resurslarimin tebii
formalarina miidaxilalar etmays ve onlar1 dayisdirmays bagladilar.? Bitki
resurslarinin miiayyen dayisikliys ugramasi yeni bitki sortlarinin yaradilmas:
ilo neticelandiyinden aragdirma qruplarimin  hiiquqlarinin - qorunmas:
miizakiro movzusuna cevrilmisdir. Belalikls, 1930-cu ilde ABS-da bitki
miixtaslifliyinin aqli miilkiyyet hiiquqlari ile miihafizasins dair ilk aktin qabul
edilmasilo® toxumla coxaldilmayan bitkilerin hiiquqi miihafizesins
baglanilmisdir. Bununla bels, taxil¢iliq sahasinds monopoliyanin qargisinin

33 Agrar Xidmatlor Agentliyinin seleksiya nailiyystins patentin verilmasina dair orizo formasinda
arizaginin Uzarins seleksiya nailiyyatinin GMO sortu vs ya hibridi olmamasini tasdiglomak éhdaliyi
goyulmusdur. Bax: Azarbaycan Respublikasinin Kond Tosarriifati Nazirliyi yaninda Aqrar Xidmatlor
Agentliyi, Seleksiya Nailiyyatina Patentin Verilmasina dair Orizs, Forma 301, 2. Burada bax:
http://www.axa.gov.az/uploads/files/services/seleks-1662720534.pdf (son baxis 26 iyun 2022).

34 Yuxarida istinad 11, mad. 3.

35 Yuxarida istinad 24, 2.

% Burada 1930-cu il tarixli “Plant Variety Protection Act”-dan bohs edilir. Burada bax:
https://www.upov.int/export/sites/upov/members/en/npvlaws/usa/uspvpa.pdf (son baxis 26 iyun
2022).
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alinmasi moaqgsadilo bazi bitki novleri hiiquqi miihafizoden kenarda
saxlanilmigdir.?”

Bitki miixtalifliyinin aqli miilkiyyst hiiquqglar ilo detalli tonzimlomasi iso
moahz 1961-ci il tarixli UPOV Konvensiya il alagadardir. Konvensiyaya 1972,
1978, 1991-ci illarde doayisikliklor edilmis,® har bir yeni versiya iso bitki
miixtalifliyinin miihafizasine dair farqli sertlor miiayyan etmisdir.

UPOV Konvensiyast bitki miixtalifliyinin sui  generis modelini
formalasdirmis ve bununla da, tizv dovlstlorin orazisinde bitki
miixtalifliyinin miihafizosinin sui generis modelinin totbiq edilmasina
baslanilmisdir. Konvensiyamin asaslandig1 sui generis sistem patents oxsar
miihafizo,® yoni bitki miixtalifliyinin sahibine miisyyan miiddatds aqli
miilkiyyat hiiquglarina xas olan miistasna hiiquqlar tanimisdir.*

Umumiyyeatla, UPOV Konvensiyanin bitki miixtolifliyinin sui generis
modeli kimi gabul edilmasi anenavi patent sisteminin bitki miixtalifliyinin
miihafizesinda yetorsiz olmasi ilo olagelidir. Daha dogrusu, bu sistemin
cansiz varliglar {i¢tin nazards tutulmus sartlorinin canli orqanizmloars oldugu
kimi tetbiq edilo bilmemessi ilo baglh olmusdur. Bu uygunsuzluqglar bitki
miixtalifliyinin ixtira saviyyesine malik olmamasi, iddia senadinde onun
yazili tosvir edilo bilmamasi, tebistin mahsulu olmasi ve yenilik tolobini
qarsilaya bilmaemasindea 6ziinii ifade edir.#r UPOV Konvensiyanin gebul
edilmasi naticasinde bitki miixtalifliyinin hiiquqi miihafizesini temin etmak
iclin patent sistemindoki yazili agiqlanma talsbi aradan qaldirilmisdir. Bu,
bitki miixtalifliyinin canli orqanizm olaraq texniki xiisusiyyetlorinden irali
golmisdir. Eyni zamanda Konvensiya ilo hiiquq pozuntusunu istisna edon
hallarin dairssi do genislondirilmisdir.*?

Miiasir dovrds bitkiler ve bitki miixtalifliyi ayri-ayr1 dovlstlerin se¢diyi
aqli miilkiyyet siyasatine uygun olaraq sui generis model ilo yanasi, patent
sistemi ilo de miihafize oluna biler. Bitki miixtalifliyinin patentls hiiquqi
miihafizesinde Diamond v. Chakrabarty (1980) mahkema isinin gatirdiyi
konsepsiya shamiyyetli rol oynamisdir. Mahkems isi genis menada cansiz
ixtiralar liglin nezerds tutulan gertlorin canli orqanizmlar, elace do bitki
miixtalifliyinin tebtigine gerait yaratmigdir. Bununla da patentin sadacs

37 Biswajit Dhar, Sui Generis Systems for Plant Variety Protection, 2 (2002). Burada bax:
https://quno.org/sites/default/files/resources/Sui-Generis-Systems-for-Plant-Variety-Protection-
English.pdf (son baxis 26 iyun 2022).

3 UPOV molumat bazasi: https://upovlex.upov.int/en/convention (son baxis 18 mart 2023).

39 Mustafa Tiiysiiz, Sinai miilkiyet haklar1 cercevesinde yeni bitki cesitleri iizerindeki islah¢1 hakkinm
korunmasi, 17 (2006). Burada bax:
https://dspace.ankara.edu.tr/xmlui/bitstream/handle/20.500.12575/28164/2166.pdf?sequence=1&isAl
lowed=y (son baxis 3 sentyabr 2022).

40 Towards a Balanced ‘Sui Generis’ Plant Variety Regime: Guidelines to Establish a National PVP
Law and an Understanding of TRIPS-plus Aspects of Plant Rights, 7 (2008). Burada bax:
https://www.undp.org/sites/g/files/zskgke326/files/publications/TowardaBalancedSuiGenerisPlantVa
rietyRegime.pdf (son baxis 3 sentyabr 2022).

41 Yuxarida istinad 39, 44.

42 Yena orada, 40.
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cansiz varliglara verilo bilmasi fikrinden imtina edilmis vo “Giinas altinda
insan tarafindon yaradilan har bir sey”in patentlasdirile bilacayi ideyas1 gabul
edilmisdir.*

TRIPS Sazisi ise bitki miixtslifliyinin sui generis vo patentlo miihafize
olmagla, har iki rejimin eyni anda tatbiqinin miimkiinliiytinti nazards tutur.
Bununla bels, inkisaf etmakda olan dovlatlor ya UPOV Konvensiyanin 1991-
ci ilde dayisiklik edilmis sonuncu versiyasim imzalayir, ya da bitki
miixtalifliyinin hiiquqi miihafizasini patent sistemi vasitosilo tomin edir.* Al-
nin miivafiq Qorarinda iss yanasma TRIPS-dan farqli xarakter dasiyir. Belo ki,
Ittifaq daxilinda bitki miixtalifliyinin predmeti olaraq miihafize edilon sort
hamin sort tiglin har hansi patentin predmeti olmamalidir. Bumiiddsaya zidd
olaraq verilon hiiquglar etibarsiz hesab edilir.*®

Beloliklo, UPOV Konvensiyas: bitki miixtalifliyinin miihafizesinds sui
generis model formalasdiraraq dovlatlore patentin alternativ modelini toklif
edir. Uzv dovletlor UPOV Konvensiyasma ve Birliyine {izv olmagla
Konvensiyanin ayri-ayr1 dovrlords baxilmis ve diizalis edilmis versiyalarina
qosula bilar. Bununla yanasi, TRIPS Sazisine tizv olan dovlastler ise bitki
miixtalifliyinin miihafizesinde kumulyativ rejimi — sui generis vo patent
modelini yanas: tatbiq eda bilarlar.

B. Effektiv sui generis sistemi nalari ehtiva etmalidir?

AR ganunvericiliyine osasen, bitki miixtalifliyi patent hiiququnun
obyektlori ii¢lin miisyyon edilmis anenavi 3 sarte (yenilik, senayeda tatbiq
edils bilenlik vo ya faydaliliq, ixtira seviyyesine malik olma) deyil, mahz bitki
miixtalifliyi tiglin nezerde tutulmus sortloro cavab verdiyi halda aqli
miilkiyyst hiiquglar1 ilo miihafizo edilo bilor.* Bitkilorin aqli miilkiyyat
hiiquqlar1  ile  miihafizesinin =~ 6ziinemaxsus  sortlori iss  UPOV
Konvensiyasinda tasbit edilmisdir. UPOV Konvensiyasi bitki miixtalifliyinin
miihafizasinin sui generis sistemini formalasdirsa da,*” onu yegana sui generis
sistem hesab etmok yanlis olardi. Bels ki, TRIPS-de iizv dovlstlerin bitki
miixtalifliyinin miihafizesini patentlar, effektiv sui generis sistem vo ya onlarin
kombinasiyasi ilo tomin etmak vazifasi miiayyen edilse do,* burada sui generis
sistem kimi birbasa UPOV-a istinad edilmir. Bu da tzv doévlstlera 6z sui
generis sistemini formalasdirmaq imkani verir.* Bununla bels, genismiqyash
gebul ve tetbiq edilen sui generis model UPOV sistemidir.

AR ganunvericiliyinde bitki miixtalifliyinin eqli miilkiyyst hiiquqlar
aspektinden miihafizesinin temin edilmaesi segilmis miihafize modelinin

3 Yena orada, 46. Konsepsiyani ingilisca orijinal versiyasi: “Anything Under the Sun Made by
Humans”.

4 Yeno orada, 2.

45 Yuxarida istinad 9, mad. 92.1

46 Yuxarida istinad 14, mad.3.

47 Yuxarida istinad 6, 9.

48 Agreement on Trade-Related Aspects of Intellectual Property Rights, mad. 27.3 (b) (1994).

49 Yuxarida istinad 6, 9.
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noviinden asilidir. Dogrudur, AR TRIPS Sazisinin tizvii olmasa da, hesab
edirik ki, TRIPS-in toklif etdiyi kumulyativ miihafize modelini
moanimsamisdir. Bels ki, TRIPS-in kumulyativ modeli eyni zamanda patent vo
sui generis sistemin totbigini nazerde tutur. Kumulyativ metodun
moazmununa golincy, bu, bitki miixtsalifliyinin eyni zamanda hom patent, hom
do sui generis mihafizesinin mimkinliiyiinii, eloca de hiiquqlarin
geydiyyatinda hor iki sistemin elementlarinden istifadeni nazards tuta bilor.
Birinci halda dovlat bitki sortunun misllifine miihafize modelini (patent
yoxsa sui generis) se¢mokdo sorbestlik vers bilor. Bu daha ¢ox ABS
tacriibasinda tatbiq edilon modeldir.>® Hesab edirik ki, “Seleksiya nailiyyotlari
hagqinda” AR Qanunu seleksiya nailiyyatlorinin hiiquqi miihafizasi rejimi
kimi hor iki sistemin elementlarini ehtiva edir. Seleksiya nailiyyatlorinin
miihafiza sortlori (forqlilik, yenilik, stabillik, oxsarliq) “Patent hagqinda” AR
Qanununda nazarde tutulmus ixtiranin patent qabiliyyeti sertlorinden
torqlonarak sui generis modelini formalasdirir.’! Patent sahibinin hiiquqlars,
seleksiya nailiyyetinin geydiyyati, moelumatlarin dorc edilmosi, eloco da
seleksiya nailiyyatinin istifadesine dair miiddealar® ise “Patent haqqinda”
Qanunun miiddealarin: tokrarlayur.

Biitovliikds, bitki miixtslifliyinin hiiquqi miihafizesi modellari — patent va
sui generis secilorken hamin modelin hiiquq sahibi, comiyyst ve dovlats
gotiracayi faydaya diqqat yetirilir. Sui generis sisteminin effektivliyi hiiquq
sahibina yaradiciliq saylorine adekvat olan 6denislerin verilmasi ve hiiquq
pozuntusu bas verdikde miihafize tedbirlorinin goriilmosi ilo Ol¢tiliir.>® Sui
generis sistemin maqsadi 3 qrup: sort miialliflari, fermerlor ve arasdirma
qurumlarinin hiiquqglarinin balansda saxlanilmasi, qgida tahliikesizliyinin,
kond tesarriifatinin inkisafi vo enenavi biliklorin miihafizesini tomin
etmakdir. Bu sistem, hamginin dovlstlarin insan hiiquqlarina hormat etmak,
gorumagq va yerina yetirmak kimi 6hdsliyinin icra olunmasim da tagviq edir.>*
Notica etibarils, effektiv sui generis sistemi sort miialliflori ils yanasi, bitki
miixtalifliyinin miihafizasi naticasinde manafeyins toxunan subyektlarin ds
maraqlarin1 nozers almalidir.%

%0 ABS-do bitki muxtalifliyinin miihafizosi ilo slagedar muxtslif hilqugi aktlara osaslanmagla flektiv
rejim muoayyan edilir. Belo ki, 1930-cu ilds gabul edilmis “Plant Patent Act” vasitasilo yeni bitki
névlarinin sahiblori faydal patento oxsar miistasna hiiquglar slds edir. 1970-ci ildo gobul edilmis
“Plant Variety Protection Act” isa bitki mixtslifliyinin sahibina mistasna hiiquglar1 tasdigloysn
sertifikatlarm verilmasini nazards tutur. ABS-do bitki mixtalifliyinin hiiqugi mihafizesi haqqinda
bax: yuxarida istinad 19, 864.

51 Yuxarida istinad 14, mad. 3

52 Yeno orada, mad. 16, mad. 12-13 v 23-25.

53 Yuxarida istinad 37, 7.

54 Carlos M. Correa, Plant Variety Protection in Developing Countries a Tool for Designing a Sui
Generis Plant Variety Protection System: An Alternative UPOV 1991, 11 (2015). Burada bax:
https://www.apbrebes.org/files/seeds/files/ToolEnglishcompleteDez15.pdf (son baxis 14 sentyabr
2022).

%5 Yeno orada, 17.

53


https://www.apbrebes.org/files/seeds/files/ToolEnglishcompleteDez15.pdf

Baki Dovlat Universiteti Toloba Hiiquq Jurnali Buraxilis 9:1

Sui generis sistemin xiisusiyyetlorini AR ganunvericiliyine miinasibatda
totbiq etsok, effektiv sui-generis sisteminin qurulmasi zamam 3 qrupun:
fermerlor, arasdirma institutlar1 va bitki sortlarin1 yaradan saxslarin hiiquqi
maragqlar1 nazere alinmalidir. Bu balansin temin edilmasi magsadile macburi
lisenziyanin verilmasi asaslarina, hamginin hiiquq pozuntusunu istisna eden
hallarin dairasine yeniden baxilmalidur.

1. Moacburi lisenziya effektiv sui generis sistemin iinsiirii kimi

Patent hiiquq sahibine uzun miiddatli leqal monopoliya — miistasna
hiiquglar verir. Bu halda patent sahibinin hiiquglar:1 ilo comiyystin
maraqlarin1 balansda saxlamaq {i¢lin macburi lisenziya mexanizminden
istifads edilir. Macburi lisenziyanin verilmasila dovlat patentin ictimai rifaha
tosirlorini deo balansda saxlayir: bununla sart monopolist gaydalar
carcivasinda istifadaci yoniimli istisnalar miisyyan edilir.

Seleksiya nailiyystlori do qanunvericiliklo nezardes tutulmus sertlors cavab
verdiyi hallarda ixtira hesab edilir. Bu sebabdan patento aid macburi lisenziya
mexanizmi seleksiya nailiyyotlorine do samil edilir. Belo ki, “Seleksiya
nailiyyetlori haqqinda” AR Qanununda macburi lisenziyanin verilmosi
asaslari tosbit edilmisdir. Bu asaslara asagidakilar daxildir:%”

1. Macburi lisenziyamin verilmesi haqqinda arize patent  verilon

tarixden 3 (iig) il ke¢dikdan sonra daxil olduqda;

2. Patent sahibi hamin soxsin seleksiya nailiyyatinden istifade etmasino
icazo vermoadikdoe ve yaxud olverisli sortlorls belo hiiquglar
vermoyo hazir olmadiqda;

3. Macburi lisenziya almaq istayon saxs maliyye ve diger
miinasibatlords patent sahibinin hiiquqlarindan bacariqla ve samarali
istifads etmaye qadir oldugunu siibut etdikde salahiyyatli orqan
macburi lisenziyan vers bilor.

Qanunvericiliys asason seleksiya nailiyystindon istifade etmok istoyan soxs
patent sahibinin raziligin1 avvalcaden almalidir.®® Bu ciir raziliq olmadan
patentdan istifads patent sahibinin hiiquglarinin pozuntusu ils naticelenir.
Bununla bels, macburi lisenziyanin yuxarida qeyd edilen ssaslar1 vasitesils
patent sahibinin hiiquqglar1 miisyyen menada (patentdan istifadas iiglin icazs
verilmasi halinda) meshdudlasdirilir va tiglincii soxslarin patentlosdirilmis
obyektdan istifade edilmasine serait yaradilir. Bununla bels, bu assaslar
mahiyyetco patent sahibinin 6z hiiquqlarindan istifade etmemsasi halinda
onun icazssi olmadan sslahiyyetli qurum tarsfinden {iciincii goxslore
patentdan istifade etmoak hiiququnu verir. Naticods, patent sahibi ictimai
maraqlar namins patentden istifadeni mehdudlagdirmaq hiiququndan

%6 Carliene Brenner, Intellectual Property Rights and Technology Transfer in Developing Country
Agriculture: Rhetoric and Reality, 38 (1998). Burada bax: https://www.oecd.org/dev/1922525.pdf
(son baxig 15 avqust 2022).

57 Yuxarida istinad 11, mad. 25.

%8 Yeno orada, mad. 16.
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mahrum olur. Bununla yanasi, macburi lisenziyani patent sahibinin
hiiquglarin1 pozan mexanizm olaraq giymsatlondirmek yanlis olardi: Qanun
macburi lisenziyada patent sahibinin seleksiya nailiyyetinin patentinden irali
golon biitiin hiiquqlarinin, o ctimladen lisenziyani basqa saxslore vermak
hiiququnun saxlanildigini tesbit edir.® Hamgcinin macburi lisenziya
verilorkon lisenziat (macburi lisenziyaya osason seleksiya nailiyyetinden
istifade edacak soxs) salahiyyetli orqanin miiayyenlasdirdiyi haqq: patent
sahibine 6demaya borcludur.®® Homin saxs macburi lisenziyanin sortlarini
pozduqda lisenziya lagv edilir.®!

Umumiyyetla, UPOV iizvii olan ddvlstlerin qanunvericiliyinde macburi
lisenziyanin verilmasi asaslari oxsar olub, adigakilon mexanizmin maqgsadina
xidmat edir. Niimuna olaraq ayri-ayr1 dovlatlorin bitki miixtslifliyine dair
aktlarina nazar salmaq olar. Tiirkiye Respublikasinin “Yeni bitki gesitlerine
ait 1slah¢i haklarinin korunmasina iliskin” Qanununa osasen, agoar bitki
miixtalifliyinin istifade edilmamasi iqtisadi ve texnoloji inkisafa mane olarsa,
comiyyetin maraqlari tistiin gotiirtilorok macburi lisenziya verilir.®> Almaniya
Federativ Respublikasinin ganunvericiliyinde do oxsar tenzimlomoayo rast
golinir. Lisenziyamn verilma asaslarina ictimai maraglarin haqq qazandirmasi,
hiiquq sahibinin istifads hiiququnu lisenziya talob edon soxslors vermamasi
vo ya sortdan istifade hiiququnu yetarsiz vermosi daxildir. Sadalanan
hallardan birinin bas vermasi Almaniya Patent Ofisi terofinden bitki
sortundan istifade hiiquqglarinin miixtalif sexslore verilmasi tiglin asasdir.®
Konvensiyaya tizv olan diger bir dovlet — Fransa ganunvericiliyine gore
biotexnoloji ixtiranin sahibi sort hiiququnu pozmadan ixtiradan istifads eds
bilmadiyi halda macburi lisenziyanin verilmasi {i¢iin miiraciat eds biler. Bu
zaman bitki sortunun miihiim iqtisadi maraq kesb etmasine ve texniki
taraqqiye yol aga bilon olmasina diqqat edilir. Orizagi sort sahibinden istismar
liciin lisenziya ala bilmadiyini, eloco do sortu semorali ve ciddi sakilds
istismar etmok iqtidarinda oldugunu gdstarmalidir.* Olave olaraq, Isvecra
qanunvericiliyi de ictimai maraglar tsleb etdiyi halda sexsin macburi
lisenziyanin verilmasi ti¢iin mahkemayes miiraciat etmak hiiququnu nazards
tutur. Bu zaman macburi lisenziyanin verilmasi {i¢iin miiraciat etmis saxsin
miiraciati sort sahibi terafinden kifayet qadar asas olmadan rodd edilmalidir.

%9 Yeno orada, mad. 23.

60 Yeno orada, mad. 25.

61 Yens orada.

52 Yeni bitki gesitlerine ait 1slah¢1 haklarinin korunmasina iliskin kanun, mad. 18 (2004). Burada bax:
https://mww.mevzuat.gov.tr/mevzuatmetin/1.5.5042.pdf (son baxis 14 iyul 2022).

83 “Bitki sortlarmin miihafizasi haqqinda” Qanun (“Sortenschutzgesetz™), § 12 (1)

(2015). Burada bax: https://www.gesetze-im-internet.de/sortschg 1985/BJNR021700985.html (son
baxis 15 avqust 2022).

5 France Intellectual Property Code, mad. L623-22-1 (1992). Burada bax: https://wipolex-
res.wipo.int/edocs/lexdocs/laws/en/fr/fr467en.html (son baxis 24 avqust 2022).
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Verilon lisenziya ise hiiquqi tebiatine gore geyri-miistosna (basqasina verila
bilmayan) xarakter dasiyir.®

UPOV Konvensiyasina tizv dovletlarin tacriibesine asasen macburi
lisenziyanin verilmasi zamani nazars alinan amillordean biri ds ictimai maraq
— “public order”dan yaranan ehtiyacdir. Bununla dovlatlar hiiquq sahiblari vo
patentdon istifade etmak istoyon soxslorin manafelori arasindaki balansi,
habels comiyyatin patents al¢atimliligini tomin edir.

Miizakire edilon masals ilo bagli AR ganunvericiliyina goalincs, “Seleksiya
nailiyyatlori hagqinda” Qanunda ictimai maraqdan yaranan ehtiyaca gora
macburi lisenziyanin verilmasi asas1 tasbit edilmamisdir. Buna baxmayaraq,
“Antiinhisar fealiyyati haqqinda” Qanuna asasen, “patent sahibinin ondan
istifade etmamasi va bu patents lisenziya vermokden asassiz imtina etmasi”
patent-lisenziya inhisarciliginin bir névii hesab olunur.®® Hesab edirik ki,
normadaki “patent” anlayist AR-do biitiin ixtiralar: canli (seleksiya
nailiyyetlori, mikroorqanizmlar) ve cansiz (qurgu) obyektlor iiglin verilon
patentlori ehtiva etdiyindan, bu norma seleksiya nailiyyotlorine do eyni asasla
macburi lisenziyanin verilmasina sabab ola biler.

Bununla bels, “Seleksiya nailiyyatlari hagqinda” Qanunda miivafiq asasin
olmamasi Qanunun Konvensiyaya uygunlugunun yoxlamlmasi zamarn
askar edilon ¢atismazliglardan biri olmusdur. Qanunun tohlilins dair senadda
macburi lisenziyanin verilme osaslari sirasinda ictimai maragin olmamasi
geyd edilsa do,*” Qanuna miivafiq diizalislor edilmemisdir. Bu kontekstds
“Seleksiya nailiyyatlari hagqinda” Qanuna macburi lisenziyanin verilmasinin
hiiquqi asaslarina seleksiya nailiyyatine dair patent aldigdan sonra miistosna
hiiquq sahibinin seleksiya nailiyyetinden istifade etmomosi ve ictimai
monafelor haqq qazandirdigi hallarin (masalon, lisenziyanin verilmomaosi

texniki teraqqiye mane olarsa) da slave edilmasini magsadauygun hesab
edirik.

C. Hiiquq pozuntusunu istisna edan hallar: “Fermerlarin

imtiyazlar1” konsepsiyasi

Dovlatlor UPOV Birliyi terefinden gebul edilmis tslimatin qaydalarina
uygun olaraq UPOV-a qosula bilerler. Telimat Konvensiyanin 1991-ci il tarixli
versiyasina qosulmaq isteyen dovlstlora ve hokumstloraras: teskilatlara
qanun layihesi hazirlamaqda yardim gostermak {i¢iin nazards tutulub. Belos
ki, dovlst ilk novbads daxili qanunvericiliyini UPOV-a uygun formuls

8 Switzerland Federal Law on the Protection of Plant Varieties, mad. 22 (1975). Burada bax:
https://www.upov.int/export/sites/upov/members/en/npvlaws/switzerland/ch 232 16 2008.pdf (son
baxis 25 avqust 2022).

86 «Antiinhisar foaliyysti haqqinda” Azarbaycan Respublikasinin Qanunu, mad. 12.1 (1993).

67 Examination of the Conformity of the Law of Azerbaijan with the 1991 Act of the UPOV
Convention, 4 (2000). Burada bax: https://www.upov.int/edocs/mdocs/upov/en/c/34/c 34 12.pdf
(son baxig 1 sentyabr 2022).
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etmoalidir.®® Azarbaycan Respublikas1 UPOV-a {izv olmaq {ii¢iin miiraciat
etdiyi zaman “Seleksiya nailiyyetlori hagqqinda” Qanunun Konvensiyaya
uygunlugu arasdirilmis, Qanuna bir sira alave va dayisikliklorin edilmasinin
zoruri oldugu vurgulanmisdir: masalon, seleksiya nailiyyatine verilon
anlayisin qisa olmasi, anlayisin genislondirilmasinin zaruriliyi,69 hemginin
“comiyyeat lgciin faydali” kriteriyasinin olave sort olmasi ve bu sortin
Qanundan ¢ixarilmasi tovsiys edilmisdir. Tovsiyalarin i¢erisinde effektiv sui
generis sistemin tinstirlorinden biri olan fermerlarin hiiquqlarma dair
miiddealarin olmamasi da aksini tapmisdir.”

“Fermerlorin  imtiyazlar1”  konsepsiyasi  fermerloro 6z  soxsi
tosarriifatlarinda (ekin sahalarinds) qorunan cesidi becorma yolu ilo alds
etdiklori halda ondan istifade etmoak hiiququ verir.”! Bu o demakdir ki, har
hansi fermer miistosna hiiququn obyekti olan bitki sortunu 6zii alds edarsa
va onu becararss, bu bitki sortu sahibinin hiiquglarinin pozuntusu hesab
edilmayoacokdir. Konsepsiyanin UPOV-da tesbiti fermerlorin tarixen
okingilikde tistiin movgeyi, bitki miixtalifliyinin qorunmasi ve novbati akin
illori tiglin saxlanilmasini tomin etmakdan ibarat olmusdur. Belo ki, gidaya
olan telobatin 6donilmasini tamin etmoak magqsadile akingilar tarix boyunca
bitkilore miiayyon miidaxilalor etmis vo bitki ehtiyatlarini 6z ehtiyaclarina
uygunlasdirmisdirlar. Fermerlor torafindon hoyata kegirilon seleksiya
foaliyyoti iso daha ¢ox miisahideye ve okingilik tacriibesine ssaslansa da,
naticade yeni bitki novlerinin meydana gslmesi qagimilmaz olmusdur.
Fermerlorin bu tocriibesi bitki novlerinin yaradilmas: ile yanasi, toxum
ehtiyatlarimin rezervi, istifadesi ve mdiibadilesine do tasir etdiyinden,”
ananovi bitki miixtalifliyinin miihafizasi fermerlarin imtiyazlari vo arasdirma
istisnasin1 miiayyan etmisdir.”? Hamcinin Avropada bu, “kond tasarriifati
maqsadli istisna”, “fermerlarin imtiyazlart” va ya “toxum saxlama konsepsiyasi”
adlanaraq bitki mdiixtolifliyinin sisteminin siitununu taskil eden, aqrar
sektorda yeni novlerin inkisafin1 stiratlondiron mexanizm olaraq
giymetlondirilir.”*

% Guidance for the Preparation of Laws Based on the 1991 Act of the UPOV Convention, 6 (2021).
Burada bax: https://www.upov.int/edocs/infdocs/en/upov_inf 6.pdf (son baxis 1 sentyabr 2022).

69 Yuxarida istinad 67, 2.

0Yens orada, 4.

"l Yuxarida istinad 8, mad.15 (2). Fermerlarin imtiyaz1 UPOV Konvensiyasmmn 1991-ci ilds yenidan
baxilmis versiyasinda sort sahiblarinin hiiquglarindan istisnalar sirasinda nazards tutulmus,
Konvensiyanm 1961, 1972, 1978-ci illords gobul edilmis versiyalarinda isa bu konsepsiyaya yer
verilmomisdir.

72 Deutsche Gesellschaft fiir Internationale Zusammenarbeit (GIZ) GmbH, The UPOV Convention,
Farmers’ Rights and Human Rights: An integrated assessment of potentially conflicting legal
frameworks, 17-19 (2015). Burada bax: https://wocatpedia.net/images/c/cd/Giz2015-en-upov-
convention.pdf (son baxis 26 dekabr 2022).

3 Antonella Di Fonzo, Vanessa Nardone, Negin Fathinejad and Carlo Russo, The Impact of Plant
Variety Protection Regulations on the Governance of Agri-Food Value Chains, 8 Social Science 1,
11 (2019). Burada bax: https://doi.org/10.3390/s0csci8030091 (son baxis 26 dekabr 2022).

4 European Union Intellectual Property Office, Impact of the Community Plant Variety Rights
System on the EU Economy and the Environment, 20 (2022). Burada bax:
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Konsepsiya UPOV {izvii olan dovlestlerin qanunvericilik aktlarinda da
tosbit edilmisdir. Niimuna kimi Sinqapur ve Tiirkiys qanunvericiliyini
gostormoak olar. Sinqapur qanunvericiliyinds hiiquq pozuntusunu istisna
edon hallar sirasina soxsi, geyri-kommersiya, eksperimental ve arasdirma
moagqsadli istifads ilo yanasi, fermerlorin 6z soxsi tosarriifatlarinda miihafizs
edilon bitki miixtalifliyindon istifadesi deo daxil edilmisdir.”> Tirkiys
Respublikasinda ise hiiquq pozuntusunu istisna eden hallarin dairssi daha
genis miayyan edilmisdir: yeni sortlarin yaradilmasini tasviq etmak
mogsadile miihafizo edilon sortdan istifade eds bilmek imkani tosbit
edilmisdir. Fermerlor {iclin do istisna gqayda miioyyan edilmisdir: ager
fermerlor 6z soxsi tosarriifatlarinda qorunan bitkinin ¢oxalma materialim
(toxumunu) becarma yolu ilo alds edarlarss, bitki miixtalifliyinden sarbast
istifade eda bilarlar.”

AR ganunvericiliyinin UPOV-a uygunlasdirilmas: tovsiyelari sirasinda
fermerlar tiglin istisnanin olmamasi qeyd edilmis olsa da, bununla bagh
qanunvericiliys har hansi slave ve ya doayisikliklor edilmomisdir. Homginin
bu Konsepsiyanin qanunvericilikde tesbit edilmasine dair ohdslik “Bitki
sortlarinin hiiquqi miihafizasi haqqinda” Sazisde do nazarde tutulmusdur.
Belo ki, Sazisda toraflorin yeni bitki sortlarinin miihafizasi tizre 1961-ci ilda
gobul edilmis ve 1972, 1978 vo 1991-ci illarde yenidon baxilmis Beynalxalq
Konvensiyanin (burada UPOV Konvensiyasina isars edilib) toeloblarini nazars
alaraq  bitki  sortlarinin  hiiquqi  miihafizesi  sahesinde  milli
ganunvericiliklorinin hazirlanmasi ve tokmillasdirilmasi tizra lazimi tadbirlar
gormosi tosbit edilmisdir.”

Hiiquq pozuntusunu istisna edan hallar dairesine fermerlarin imtiyazlari
ilo yanasi sortun yeni bitki sortlarmnin yaradilmasi {i¢iin qorunan bitki
miixtalifliyinden istifade ds aiddir. Bu istisna ham UPOV Konvensiyas1’,
ham ds “Bitki sortlarinin hiiquqi miihafizesi haqqinda” Sazisde nezarda
tutulmusdur. Sazis miihafize olunan bitki sortundan sinaq, yeni sortlarin
yaradilmasi va soxsi qeyri-kommersiya maqgsadile hiiququ olan saxsin (hiiquq
sahibinin) razilig1 olmadan istifads edilma imkaniru tasbit edir.”

Belalikls,  “Seleksiya mnailiyyatlori haqqinda” Qanunda hiiquq
pozuntusunu istisna eden hallar sirasinda fermer-skingilerin imtiyazlarina
dair hiiquqi tenzimlams aksini tapmamigdir. Buna gora de qanunvericiliyin
Konvensiyaya uygunlasdirilmasi tovsiyasini nezers alaraq Qanunda hiiquq

https://cpvo.europa.eu/sites/default/files/documents/cpvr_study full report 0.pdf (son baxis 26 may
2022).

5 The Republic of Singapore Plant Varieties Protection Act, mad. 31 (1) (a) (b) (c), mad. 31 (2)
(2004). Burada bax: https://sso.agc.gov.sg/Act/PVPA2004?Provids=P15-#pr31- (son baxis 28 may
2022).

6 Yuxarida istinad 62, mad. 17.

" “Bitki sortlarmin hiiquqi miihafizosi haqqinda” Sazis, mad. 15 (2001).

8 Yeno orada, mad. 15.1 (iii).

" Yeno orada 77, mad. 9.
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pozuntusunu istisna eden hallar dairasinin genislondirilmasine ehtiyac
vardir. Bu asaslar sirasina yeni bitki sortlarinin yaradilmasi ticiin miihafize
edilon seleksiya nailiyystinden istifade ilo yanasi, fermerlarin (akingilorin)
miihafizo edilon seleksiya nailiyyetinden soxsi tasarriifatinda istifade etmak
imkani da alava edilmalidir.

III. Patentin keyfiyyoti

AR ganunvericiliyinde bitki miixtalifliyinin hiiquqgi mdiihafizasinin
kumulyativ rejimi kimi sui generis modelin vo onu xarakterize eden
elementlors nozoar salinmisdir. Maqgalanin bu hissasinde kumulyativ rejimin
digar torkib hissasi olan patentin keyfiyyati konsepsiyasi vo keyfiyyatli patent
sistemini xarakterizo edan elementlor arasdirilacaqdir. Sonda ise patentin
keyfiyyot meyarlarinin AR gqanunvericiliyindaki tazahiirtine nazar salinacaq
va bununla bagl miivafiq alavalarin edilmasine dair takliflor verilocokdir.

A. Patentin keyfiyyoati konsepsiyasinin mazmunu

Magqalenin ikinci bélmasinds goldiyimiz naticoys uygun olaraq AR-ds
bitki miixtalifliyinin — seleksiya nailiyystlorinin miihafizs rejimi patent vo sui
generis rejimin kombinasiyasina osaslanir. Sui generis rejimin effektivliyini
tomin edan tinsiirlers miihafizs edilon bitki sortundan istifade zamani hiiquq
pozuntusunu istisna edon hallar, fermerloarin imtiyazlari, macburi lisenziya
aid edilir. Kumulyativ rejimin tinsiiri kimi arasdirilmali olan diger
mosalalorden biri de patentin keyfiyyotidir.

Patentin keyfiyyoti dedikde patent verilmosi {i¢iin iddia edilon obyektin
ganunla nazards tutulmus taleblora (bu talablor yuxarida sadalanmisdir)
cavab verib-vermamasi, elace da riayst edilmali olan inzibati prosedur basa
diisiiliir.®° Genis manada patentin keyfiyyati ise bir-birile alagali olan texniki,
hiiquqi ve kommersiya keyfiyyatini nazardae tutur. Texniki keyfiyyat ixtiranin
ganunla miiayyen edilmis sortlore (yeni, ixtira saviyysli olan (balli olmayan),
totbiq edilo bilon (faydali)) uygunlugunu nezards tutdugu halda, hiiquqi
keyfiyyat meyar1 patent iiglin arizonin verilmasi vo patentin verilmasi tiglin
hayata kegcirilon todbirlar sistemini ehtiva edir.®® Patentin kommersiya
keyfiyyati iso onun maddi fayda getirmak qabiliyyatini aks etdirir.*>

Bununla bels, patentin keyfiyystinin anlayisina dair vahid yanasma
movcud deyildir. Belo ki, bu, dovlstlerin yiiriitdiiyi patent siyasati:

80 R. Polk Wagner, Understanding Patent Quality Mechanisms, 4, (2009). Burada bax:
https://www.ftc.gov/sites/default/files/documents/public_events/evolving-ip-
marketplace/rwagner2.pdf (son baxig 29 iyun 2022).

81 Chryssoula Pentheroudakis, Technical and Practical Aspects Related to Patent Quality in the
Context of Standard Essential Patents, 15. Burada bax:
https://www.wipo.int/edocs/mdocs/scp/en/wipo_is_ip_ge 18/wipo_is ip _ge 18 a study.pdf (son
baxis 14 iyul 2022); Song Hefa, LI Zhenxing, Patent quality, and the measuring indicator system:
Comparison among China provinces and key countries, 5 (2014). Burada bax:
https://www.law.berkeley.edu/files/Song_Hefa IPSC_paper_2014.pdf (son baxis 16 iyul 2022).
82 Yeno orada.
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ganunverilicik bazasi, amteslorin dovriyyasinds patentin pay nisbati, patent
sahibi ile tiglincli soxslorin hiiquqglari arasinda balansin saxlanilmasindan
asilidir.® Anlayis formalasdirmagq {ticlin patentin keyfiyyatino bu formada
torif vermak olar: “Patentin keyfiyysti patentin verilmasi ve onun istifadasi
zamani ayri-ayri soxslarin maraqlaria cavab vers bilan sistemdir.?

Yekun olaraq, patentin keyfiyyoti dovlet daxilinde patent sisteminin
xiisusiyyetlorini ehtiva edir. Patentin maddi ve prosedur sortlori patentin
keyfiyyot meyarlar1 gisminda ¢ixis edir: buraya axtaris sistemlori, patent
ekspertlarinin faaliyyeti, ixtira barode malumatlarin ictimaiyyets agiglanmasi
va patent barada tiglincii soxslorin etiraz etmoak hiiququ aid edilir.%

B. Aciqlama talabi patentin keyfiyyot elementi kimi

Patentin keyfiyyat gostoricilorindon biri do patent barode malumatlarin
kifayat godar aciqlanmasidir (sufficient disclosure).®® Patent ekspertine
agiglanmis melumatlar iddia edilon obyektin ganunla nezerde tutulmus
toloblore uygunlugunu miisyyen etmak tiglin shamiyyaet kasb edir.®

Umumiyyatls, patent hagginda qanunvericilikde malumatlarin iki ndv:
dovlet orqanina ve ictimaiyyete agiqlanmasi nezerde tutulur. Selahiyyetli
orqana agiqlanan seleksiya nailiyyetlorinin = geydiyyati, istifadesi
vo miihafizasine dair mselumatlar biilletendo doarc edilir.#® Agiglamanin
moagsadi patent sisteminde soffafligin tomin edilmoesidir. Birinci halda
molumatlarin agiglanmasini tomin eden patent almaq ti¢iin miiracist edon
orizagi, ikinci halda ise orizegiden seleksiya nailiyyetlori haqqinda
molumatlari alib ictimaiyyet ti¢lin derc edan solahiyyaetli dovlet orqamdir.
Qanunvericilikle barabar, UPOV Konvensiyasinda da dovlstlarin {izarina
bitkilore dair miiracistlor va tesdiq edilmis patentlor hagqinda malumatlarin
miintazem darc edilmasi, bununla da ictimaiyystin malumatlandirilmas:
ohdaliyi goyulmusdur.®

Patentin hiiquqi keyfiyyat meyarini “Seleksiya nailiyyatlari haqqinda” AR
Qanununa nazaran tatbiq etdikds patentin keyfiyyotinin genastbaxs olmadig1
naticesine goalmoak olar. Bels ki, cari Qanunda ne iddia edilon seleksiya
nailiyyetleri barade orizsler, ne ds bitkilerin patent gabiliyyati sertlorine
uygun olub-olmamasi ile baglh malumatlar darc edilir. Cari qanunvericilikds
va darc edilan resmi reyestrds patentin sahibi, seleksiya nailiyyatinin adi,

83 Yuxarida istinad 81, 14.

84 Naina Khanna, Patent Quality: does one-size-fit all?, 5. Burada bax: https://www.eipin-
innovationsociety.org/wp-content/uploads/2019/06/Working-paper-Naina-Khanna.pdf (son baxis 18
iyun 2022).

85 Yuxarida istinad 80, 24-26.

86 Yuxarida istinad 81, 4.

87 Yeno orada, 13.

88 Yuxarida istinad 11, mad. 6, mad. 13.

8 Yuxarida istinad 7, mad. 30 (iii).
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onun sinfi barade mealumatlar agiqlanir.®® Bu ise ictimaiyyeta lazimi saviyyoada
moalumatlarin agiglanmasi telebina cavab vermir (sufficient disclosure to the
public), ¢iinki AR-ds darc edilmis malumatlar patent verildikdan sonraki
morholoni ehtiva edir. 2022-ci ilin Dovlat Reyestrinds olan malumatlar ise
sadaco bitki qruplar1 (donli, yem, texniki, teravez), cinsin ve ya ndviin
azarbaycanca, latinca ve ingilisce adlarini aks etdirir.”!

Dovlst orqanina malumatlarin agiglanmasi zamani iddia senadinda sortun
moangayi va tarixi barads malumatlar1 da nazards tuta bilor. Bels bir talab AR
ganunvericiliyi vo UPOV Konvensiyasinda tasbit edilmasa da, bu, soffaflif1
tomin edan hiiqugqi vasite ola bilar. Yeni bitki sortunu geydiyyata aldirmaq
ticlin miiraciat edan soxs onun mansayini, sortu gotiirdiiyli arazi barads
molumatlart agiglaya bilar. Bu ciir malumatlarin taqdim edilmasi texniki
cohatdon hamise miimkiin olmaya, ixtiragilar iiciin slave xarclora va
¢otinliklars yol aca bilar. Bununla bels, bu mexanizm potensial biopirat¢iligin
qarsisini ala,®? {iglinci soxslorin bitki miixtolifliyine qarsi etirazlar irsli
stirmasina gorait yarada bilor.”

Iddia edilon ixtira obyekti barade mealumatlar miivafiq dévlet orqanina
agiglandigdan sonra dovlet orqami konfidensial olanlar istisna olmaqla,
bunlar1 ictimaiyyetin malumatlandirilmas: tgiin doarc edir. Darc edilmis
molumatlarla tamis olduqdan sonra ixtiraya dair {igiincii sexslorin etiraz
etmok hiiququ yaranur. Etiraz etmak hiiququ ona gore 6nem dasiyir ki, iddia
edilon obyekt ti¢lincii soxslorin hiiquqglarini poza biler. Bu kontekstds
“Seleksiya nailiyyetlori haqqinda” Qanunda seleksiya nailiyystinin yeniliyo
goro ekspertizas1 hayata kegirilorkan marag1 olan saxslorin arize ilo etiraz
bildirmak hiiququ tesbit edilso do,** seleksiya nailiyyetinin forqliliys,
oxsarliga ve sabitliys gore sinagin hayata kegirilmasi zamani bels etiraz etmak
hiiququ nazards tutulmamisdir. Homg¢inin Qanunda seleksiya nailiyyatinin
forgliliys, oxsarliga ve sabitliys gora ekspertiza naticalarinin rosmi qaydada
dorc edilmasine dair gostoris de yoxdur. Lakin patentin etibarsiz

9 “Azarbaycan Respublikasinda seleksiya nailiyyatlorine patent vo muslliflik sehadstnamolorinin
verilmasi gaydalar1 hagqmnda” 9sasnamanin 13-cii maddasine asasan, Agentliyin rasmi billeteninds
seleksiya nailiyystlorinin qeydiyyati, istifadssi vo mihafizasine dair patent almagq tgtin dovlat
reyestrina gobul edilmis sifarislorin siyahisi, dévlot reyestrine yeni gobul olunmus seleksiya
nailiyyatlorinin siyahisi vo tosviri, dovlat reyestrindon ¢ixarilmis seleksiya nailiyyatlorinin siyahist,
doévlat sort sinaginda sinagi basa gatdirilmig seleksiya nailiyystlorinin siyahisi, dovlat sort sinagt
metodikasma doyisikliklar va alavalar, seleksiya nailiyystlorinin adlarinin deyisdirilmasi haqqinda,
patentin etibarsiz sayilmasi vo onlarin logv edilmasi haqqinda, agiq vo macburi lisenziyalarin
verilmasi haqqinda malumatlar dorc edilir. Bununla bels, rasmi doarc edilmis reyestrds sortun kodu,
sortun adi, sortun yetiskonliyi, hiiquq (patent) sahibinin adi, sortun dévlat reyestrins daxil edildiyi il
va becarilmasi tovsiys olunan bélgalori bildiran némralor gésterilmisdir. Yuxarida istinad 10, 4.

1 Azorbaycan Respublikasmin Kond Tasorriifati Nazirliyi yaninda Agrar Xidmatlor Agentliyi,
Azarbaycan Respublikasi orazisinds kand tosarriifatt mohsullari istehsali {igiin istifadosins icazs
verilmis vo mihafizo olunan seleksiya nailiyyotlorinin Dovlot Reyestri (rosmi buraxilis), 4 (2022).
Burada bax: http://axa.gov.az/uploads/files/services/bitki--1663327877.pdf (son baxis 16 iyul 2022).
92 Yuxarida istinad 54, 21-22.

9 Yuxarida istinad 40, 13.

9 Yuxarida istinad 11, mad. 10.
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sayilmasi asaslar1 sirasinda seleksiya nailiyyastinin geyd edilen sartlars uygun
golmameaosi tesbit edilmisdir. Marag1 olan saxslor bu barade selahiyyaetli
orqana orizs ilo miiraciot etdikde qgeyd edilon osaslara gore seleksiya
nailiyyetine verilon patent etibarsiz sayila bilar.”® Bu norma etiraz asas1 ola
bilacek diger hallari, masealon seleksiya nailiyyetinin adina gore de etiraz
etmak hiiququnu ehtiva etmalidir. Masalon, Tiirkiye Respublikasinin “Yeni
bitki sortlarina aid seleksiya¢gi hiiquglarinin miidafiesi haqqinda”
Osasnamoasinda farqlilik, sabitlik ve oxsarliq (bundan sonra DUS), yenilik
tolobi, bitki sortuna iddia edilon ad, iddia¢inin bitki sortuna hiiququnun
olmamasina dair asaslar da etirazin predmetini tagkil edir.”

Qanunvericilik seleksiya nailiyyatine dair malumatlarin darcini nazards
tutsa da, nazars alinmalidir ki, bitki miixtalifliyinin hiiquqi miihafizasinin
tominatina dair sertifikatda ve ya patent haqqinda sehadatnamoads
konfidensial malumatlar ola bilor. Ayri-ayr1 dovletlorin qanunvericiliyinda
bitki sortu ilo bagh konfidensial malumatlarin agiglanmasina dair konkret
tonzimloma nazerde tutulmusdur. Avstriya qanunvericiliyine asason, bitki
miixtalifliyi ve toxum jurnalinda, elaco do reyestrds bitki miixtalifiyi bareda
miixtalif melumatlar derc edilmakls ictimaiyyotas agiglanir. Salahiyyastli orqan
hor koso bitki sort hiiququnun verilmasi {ciin mdiiraciatloro (iddia
sonadlarina) vo sinaq neticalaerine aid senadlerle tanis olmaq imkam verir.
Bununla bels, irsi komponentlor hagqinda malumatlar, habelo kommersiya
sirri togkil edon moalumatlarin miihafizesi temin edilir.®” Oxsar qayda Estoniya
qanunvericiliyinde do tesbit edilib: maxfi malumatlarin predmeti olmayan
har bir malumat dorc edilmokls ictimaiyyats agiq elan edilir. ©lave olaragq,
otraf miihitin, insan ve bitki saglamhigimin miihafizesini tomin etmoak {i¢iin
talab olunan malumatlar konfidensial hesab edilmir.*

Cari qanuna seleksiya nailiyyatlari barada kifayet gedar agiqlamanin tamin
edilmasi magsadils salahiyyatli dovlet orqanina daxil olan iddia senadleri,
sortun DUS testinin naticalari barade malumatlarin da doarc edilmasines (iddia
edilen seleksiya nailiyyatlori barode konfidensial malumatlar istisna olmaqla)
dair slave miiddsalar daxil edilmslidir. Bundan slave, Qanuna tgiinct
soxslerin seleksiya nailiyystlorinin DUS testinin neticelari ve seleksiya
nailiyyetinin adina dair etiraz etmak hiiququnun da slaves edilmasi patentin
keyfiyyatins tasir edon meyar ola bilar.

% Yeno orada, mad. 19.

9 Yuxarida istinad 62, mad. 37.

7 Austria Federal Law on the Protection of Plant Varieties, b6lmo 22 (2004). Burada bax:
https://wipolex-res.wipo.int/edocs/lexdocs/laws/en/at/at093en.pdf (son baxis 1 oktyabr 2022).
% Estonia Plant Propagation and Plant Variety Rights Act, § 61 (1), (3) (2005). Burada bax:
https://www.riigiteataja.ee/en/eli/530122021003/consolide (son baxis 1 oktyabr 2022).
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Olavs 2 - Kumulyativ miihafize modeli vo onun torkib elementlari
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IV. Qanunda Konvensiyadan farqli qaydalarin tasbiti

AR UPOV Konvensiyasina 2004-cii ilde qosulmusdur. Bununla bels, AR-
in "Yeni bitki sortlarimin miihafizesi haqqinda" Beynslxalq Konvensiyaya
qosulmaq barssinde Qanununda Konvensiyanin negonci ilde baxilmis
versiyasina qosulma barade miiddea olmasa da, UPOV moalumat bazasmna
asasan, AR UPOV-un 1991-ci il tarixli versiyasimi qgebul etmisdir.”” Bu
baximdan Qanunla adigakilon Konvensiya arasinda ziddiyyet ve ya farqli
qayda Konvensiyanin 1991-ci ilde yeniden baxilmis versiyasi kontekstinds
aradan qaldirilmalidir. Nazars alinmalidir ki, UPOV-un 3 miixtslif dévrda
gobul edilmis matnlari arasinda bitki miixtalifliyinin hiiquqi miihafizasi tigtin
forqli hiiquqi rejimlar tasbit edilmisdir: buraya minimum miihafizs predmeti,
gorunma soartlari, miistasna hiiquqlarin dairssi, miihafize miiddati, hiiquq
pozuntusunu istisna eden hallar daxildir.!®

Qanunda beynalxalq miigavilalarden forqli qaydanin nazards tutuldugu
hallarda, hansi normanin tetbiq edilmali oldugu moesalosine do yer

9 Members of the International Union for the Protection of New Varieties of Plants, 1 (2021). Burada
bax: https://www.upov.int/edocs/pubdocs/en/upov pub 423.pdf (son baxis 1 oktyabr 2022). "Yeni
bitki sortlarinin mithafizosi hagqinda" Beynolxalq Konvensiyaya qosulmaq barasinds Azarbaycan
Respublikasmin Qanunu, mad. I (2003). Mivafig Qanun AR-in 1961-ci il dekabrin 2-do gabul
edilmis va 1972-ci il noyabrin 10-da, 1978-ci il oktyabrin 23-ds vo 1991-ci il martin 19-da Cenevra
soharinds yenidon baxilmis "Yeni bitki sortlarinin miihafizasi hagqinda" Beynolxalq Konvensiyaya
gosulmagini nazards tutmus, gosulmanin Konvensiyanin neganci ilds baxilmig versiyasina aid
edilmasini sual altinda qoymusdur.

100 yyxarida istinad 72, 15.
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verilmisdir. Belo ki, AR-in torafdar cixdigr beynalxalq
miiqavilelords seleksiya nailiyyatlorinin sinagi, miihafizasi ve istifadasi
iizra miiayyan edilmis qaydalar Qanunda nazeards tutulmus qaydalardan
forglondiyi halda, beynoslxalq miigavilalorin qaydalarinin tatbiq olunacagini
miloyyon edir.’™® Buna baxmayaraq, AR Konstitusiyasi qanunvericilik
sistemine daxil olan normativ hiiquqgi aktlar ilo (AR Konstitusiyast ve
referendumla qebul edilon aktlar istisna olmaqla) AR-in terafdar ¢ixdig:
dovletloraras1 miiqavilalor arasinda ziddiyyest yarandigi zaman hemin
beynalxalq miigavilalorin tatbigini nezards tutur.!”® Qanunda miisyyen
edilmis farqgli gayda hiiquq normalarinin kolliziyasinin bir formasi oldugunu
nazars alsaq,!® hesab edirik ki, Konstitusiyanin istinad edilon normasi yarana
bilacak biitiin ziddiyyetlarin dovlstlorarast miiqavilalarin normasi ils hallini
nazoards tutur. Yoni Qanunda seleksiya nailiyyetlorinin simagi, miihafizasi
va istifadasina farqli qayda samil edilse ds, bu qaydalarin diger asaslarina da
samil edilo bilor.

Magqalenin avvealki bélmalarinde Konvensiya ve Qanun arasindaki fargli
miiddealar, eloco do Qanunun bazi miiddsalarimin Konvensiyaya
uygunlagdirilmasina nezer salinmisdir. Forqli miioyyeon edilmis digoer
qaydalara misal kimi seleksiya nailiyyatini yaradan soexsle bagh normani da
gostarmak olar. Qanunda miiallifa “seleksiya nailiyyatini yaradan fiziki soxs
va ya saxslor qrupu” olaraq anlayis verildiyi halda, Konvensiyada “bitki
miixtalifliyini kasf edon, inkisaf etdiran va becaran saxs” miisllif hesab
edilir.’™ AR ganunvericiliyinds kesf aqli miilkiyyat hiiquqlar: sirasina daxil
olmasa da, UPOV Konvensiyasinda bitkini kosf edon soxs da hiiquq sahibi
hesab edilir. Bununla bels, hamin Konvensiyada asas diqqat bitkini kesf eden
soxsin hamin sortu inkisaf etdirmasins yonalir,'® ¢linki miistasna hiiquqlar
yeni bitki novlarinin sahiblarine taninmalidir, madani ve yabani halda kasf
edilen bitki sahiblari bu ciir hiiquqlardan yararlana bilmazlor.1%

Neatics etibarils, “Seleksiya nailiyyatlori” hagqinda Qanunda dovlstlararas:
miiqavilelerdan forqli qaydalarin miisyyen edilms asaslar1 bir neco madda ils
moahdudlasa bilmaz. Fargli gayda Qanun ve Konvensiya arasinda yarana
bilacak biitiin miinasibatlaors samil edilmalidir.

Notico

Maqalada bitki miixtalifliyinin aqli miilkiyyet hiiquqlari ile miihafizasinin
xtisusiyyotlorine AR ganunvericiliyi vo UPOV Konvensiyas1 ¢oargivasinda
nazar salinmisdir. Maqalenin ayri-ayr1 bolmalsrinde arasdirilan masalalars

101 yyxarida istinad 11, mad. 32.

102 Azorbaycan Respublikasmin Konstitusiyasi, mad. 151 (1995).

103 Christian Kreuder Sonnen, Michael Zirn, After fragmentation: Norm collisions, interface
conflicts, and conflict management, Cambridge University Press 241, 252-254 (2020).

104 yyuxarida istinad 7, mad. 1.

105 yyxarida istinad 25, 6.

106 yuxarida istinad 40, 14.
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dair bels naticaye goelmak olar ki, bitkiler patentin obyekti hesab edilmasa ds,
seleksiya nailiyyatlori patentin obyekti hesab edilir, lakin GMO bitkilar
haqgqinda birmanal1 fikir soylomak ¢otindir. Bu sebable do miihafize edilon
“transgen bitkilor” ilo GMO bitkiler arasindaki ferqleri nezards tutan
meyarlar, eloco do GMO bitkilarin hiiquqi miihafizesinin hans1 formada
tonzimlonmasi miiayyan edilmalidir.

AR ganunvericiliyinds seleksiya nailiyyetlarinin hiiquqi miihafize modeli
sui generis va patent sistemlarinin kombinasiyasina osaslanir. Sui generis
sistemin effektivliyi yalniz hiiquq sahibi ilo deyil, patentden istifade etmak
niyyatinds olan ti¢lincii saxslarin hiiquglarinin da balansda saxlanila bilmasi
ilo olgtiliir. Bu balansin qorunub saxlanilmasi hiiquq pozuntusunu istisna
edan, hamginin macburi lisenziyanin verilmasi asaslariin genislondirilmasi
hesabina miimkiin ola bilor. Bu magsadls “Seleksiya nailiyyatlori” haqqinda
Qanuna fermerlarin imtiyazlar1 vo qorunan sortdan yeni bitki sortunun
alinmasi zamar istifads edilme imkaninin da slave edilmasini toklif edirik.
Digor olave miiddsalar iss moacburi lisenziyanin verilma osaslarmin
genislondirilmoasi ilo bagh ola biler. Bu asaslara patent sahibinin seleksiya
nailiyyetinden istifade etmamasi ve ictimai maraqlar talob etdiyi halda
macburi lisenziyanin verilmasi daxil edils bilar.

Patentin keyfiyyatini tamin etmoak maqsadilo Qanunda iddia senadlarinin,
homginin sortun DUS testi noticelori barade moalumatlarin (iddia edilen
seleksiya nailiyyetlori baroads konfidensial malumatlar istisna olmagqla) da
darc edilmasine dair miivafiq icra hakimiyyati orqaninin 6hdoliyi miiayyen
edils biler. Ugiincii soxslorin seleksiya nailiyyetini etiraz etmok hiiququnu
tomin etmak moagsadile DUS testinin naticalarine, seleksiya nailiyystinin
adina dair etiraz etmak hiiququnun slave edilmasi patentin keyfiyyatine tosir
edan meyar ola bilar.

“Seleksiya nailiyystlori” haqqinda Qanunda bitki miixtalifliyinin
miihafizesinde UPOV Konvensiyasindan ferqli tenzimlems nazards
tutulmusdur. Hesab edirik ki, Qanunda konkret hans1 hallarda beynalxalq
miiqavilelerin tatbiq edilaceyi qeyd edilse da, bu istisna xarakter dasimur.
Konstitusiya normasina uygun olaraq farqli qaydanin digar biitiin masslalara
das eyni qaydada samil olunacag1 genastindayik.
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Inji Mammadli’

INTERNATIONAL ORGANISATIONS AND
ACCOUNTABILITY FOR HUMAN RIGHTS
ABUSES: OBSTACLES CAUSED BY
JURISDICTIONAL IMMUNITY

Abstract

The proliferation of international organisations has increased their power to affect the lives
of many people and their human rights. Whether they authorise and deploy missions to
conflict-ridden areas to create conditions for stability and peace or fund projects to improve
people’s lives, international organisations are believed to be critical in addressing global
issues. Coincidentally, there is now considerable evidence of international law violations
and human rights abuses arising out of these organisations’ decisions and conduct.
However, the jurisdictional immunity granted to these organisations has made it difficult,
if not impossible, to address the issue of holding those organisations accountable for human
rights violations. Therefore, this article aims to assess the content of jurisdictional
immunities to illustrate the necessity for reducing the immunities of international
organisations.

Amnnotasiya

Beynalxalq taskilatlarin sayimin artmas: onlarin daha ¢ox insamin hayatina va hiiquglarina
olan tasir giiciinii arturmsdr. Istar miinagisa zonasinda siilh va sabitliyi tamin etmok
magsadila amaliyyatlar: ganunilasdirmak va hayata kegirmakla, istarsa da insanlarin hayat
saraitini yaxsilasdirmaq iiciin layihalari maliyyalosdirmakla beynalxalq taskilatlar global
problemlarin hallinda miihiim rol oynayir. Bununla birlikda, hazirda hamin taskilatlarin
gabul etdiklari gararlar va hayata kegirdiklori faaliyyat naticasinda ortaya ¢ixan beynalxalg
hiiquq va insan hiiquglarimin pozulmasina dair kifayat qadar siibutlar mévcuddur. Buna
baxmayaraq, hamin taskilatlara verilon yurisdiksiya immuniteti onlarin insan hiiquglarimn
pozulmasima goéra masuliyyata calb edilmasi masalasinin hallini ¢atinlogdirmis, hatta
miimkiinsiiz etmisdir. Bu sabablo da moaqala beynalxalq taskilatlarin immunitetlorinin
azaldilmas:  zaruratini  gostarmak iiciin  yurisdiksiya immunitetinin  mazmununu
aragdirmaq maqsadi daguyir.
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Introduction

he importance of international organisations in the contemporary

international community cannot be overstated. They have evolved

into critical components of the international legal order as
institutionalised collaboration has expanded to almost every sector. However,
it cannot be disputed that despite these institutions’ significant
accomplishments, their track record is far from faultless.! History is replete
with convincing evidence that, in many instances, international organisations
have harmed the people they were deployed to protect.

The activities of international organisations may harm third parties and
violate human rights in various situations. There is an increased likelihood of
such harm occurring when international organisations exert direct
operational command or wield power.? This is the case, for instance, in
peacekeeping operations, humanitarian interventions, or provisional
territorial administration in post-conflict settings. It is well acknowledged that
post-conflict operations by the United Nations (hereinafter the UN), for
instance, have occasioned grave human rights violations.? Notable examples
include the UN peace mission to Mozambique, where the soldiers working
for the mission lured underage girls into prostitution.* In the Central African
Republic, where the UN peacekeepers were deployed to dispel conflict, they
reportedly sexually abused local women and children.® Similarly, the

! Frédéric Mégret, Florian Hoffmann, The UN as a Human Rights Violator? Some Reflections on the
United Nations Changing Human Rights Responsibilities, 25 Human Rights Quarterly 314, 336
(2003).

2 Jan Woulters, et al., Accountability for Human Rights Violations by International Organisations, 16
(2010).

3 Ved P. Nanda, Accountability of International Organizations: Some Observations, 33 Denver
Journal of International Law and Policy 379, 382 (2005).

4 United Nations, Promotion and Protection of the Rights of Children: Impact of armed conflict on
children: note / by the Secretary-General, A/51/306 (1996), https://sites.unicef.org/graca/a51-
306_en.pdf (last visited Nov. 14, 2022).

5> UN Human Rights Council, Report of the Independent Expert on the Situation of Human Rights in
the Central African Republic: note / by the Secretariat, A/HRC/33/63 (2016),
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peacekeeping mission run by the African Union with the approval of the UN
Security Council in Somalia has been accused of sexual violence against the
local population.® Furthermore, a number of reported cases of the UN police
abuse (some of which have resulted in the deaths of “suspects”),” accusations
of excessive force employed by NATO forces® and many other cases involving
gross negligence, national and international crimes’ suffice to show that
international organisations are not immune to human rights violations. The
irony of the fact is that the harm in many of these instances was caused
through actions intended to spread, foster, and protect the rule of law.!

Nevertheless, the means available to hold these organisations accountable
for violating human rights are still in their infancy. Claims brought against
international organisations have been rejected in various forms, principally
by virtue of a broad interpretation of the doctrine of functional necessity,
which will be explored below.!!

It is noteworthy that the current accumulated legislation on the immunities
of international organisations emerged in the 1920s and 1930s and was
codified in the 1940s for the United Nations.'? It did not undergo substantive
changes thereafter and was largely replicated for successive organisations.
The emergence and application of the concept of immunity were attributed to
the importance of preserving a space for international organisations to
exercise their powers and control in different domains through isolating them
from their members’ interference. This necessarily entailed an exemption
from the jurisdiction of the national courts: the idea was that if states could
subject international organisations to their courts' jurisdiction, it would allow
them to overly interfere with the affairs of these organisations.

At present, national law establishes the rules on the treatment of
international organisations at the domestic level, including the rules

https://digitallibrary.un.org/record/848572?In=en (last visited Nov. 14, 2022); See also Sophia
Genovese, Prosecuting U.N. Peacekeepers for Sexual and Gender-Based Violence in the Central
African Republic, 43 Brooklyn Journal of International Law 609, 617-619 (2018).

& “The Power These Men Have Over Us” Sexual Exploitation and Abuse by African Union Forces in
Somalia, Human Rights Watch (2014), https://www.hrw.org/report/2014/09/08/power-these-men-
have-over-us/sexual-exploitation-and-abuse-african-union-forces (last visited Nov. 14, 2022).

" Amnesty International, Federal Republic of Yugoslavia (Kosovo), Setting the Standard? UNMIK
and KFOR’s Response to the Violence in Mitrovica, Al Index EUR 70/13/2000, 9 (2000),
https://www.amnesty.org/fr/documents/eur70/013/2000/en/ (last visited Dec. 1, 2022).

8 Country Reports on Human Rights Practices: Report Submitted to the Committee on Foreign
Affairs, U.S. House of Representatives and Committee on Foreign Relations, U.S. Senate by the
Department of State in Accordance with Sections 116 (d) and 502B (b) of the Foreign Assistance Act
of 1961, as Amended, Volume 1, 1575 (2005).

% José Alvarez, International Organisations and the Rule of Law, 14 New Zealand Journal of Public
and International Law 3, 6 (2016).

10 1hid.

1 Niels Blokker, International Organisations: The Untouchables? 10 International Organizations
Law Review 259, 259 (2013).

121d., 14; See also Tiina Pajuste, The Evolution of the Concept of Immunity of International
Organisations, Tallinn University: Open Journal Systems, 11-18 (2018).
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governing their immunity.”* Prominent examples include the International
Organizations Immunities Act of the United States of America'* or the
International Organisations Act 1968 of the United Kingdom. Internationally,
applicable provisions'>on immunity are mentioned in multilateral treaties,!
or the constituent instruments of international organisations,'” or derived
from customary international law.

Thus, from the time of their development till now, the immunities granted
to international organisations under international law are conventionally seen
as vital to safeguard these institutions” independent functioning.’® However,
it is worth bearing in mind that member states of an international organisation
are under a duty to respect the rights of individuals (who are subject to their
jurisdiction) access to a court and their right to a remedy. In case these
individuals’ rights are violated by international organisations, the application
of the jurisdictional immunities by national courts may contradict the duty in
question.”” As Young has phrased: “Inherent in any grant of immunity is the risk
of potential abuse.”*

Several scholars, therefore, see the lack of accountability of international
organisations as evidence strongly calling for reducing their immunities.”
This article likewise contends that, despite universal consensus on their
merits, jurisdictional immunities of international organisations generate a
paradoxical situation where the very institutions involved in promoting the
rule of law cannot be called to account under the rule of law.

The evaluation begins with a discussion of factors that necessitate
jurisdictional immunities for international organisations, as well as obstacles
to justice they cause when applied in practice. Several examples of human
rights violations committed by international organisations are provided
therein, to demonstrate the challenges they create in justifying those
immunities.

The next section picks up in 1996, when the International Law Association
(hereinafter ILA) started exploring ways to hold international organisations
accountable for their wrongful acts and introducing recommendations in this
regard in their reports. Attention is then drawn to another pivotal moment in
the history of international law, when the International Law Commission

13 Tom Obokata, Transnational Organised Crime in International Law, 108 (2010).

14 International Organizations Immunities Act (1945).

15 International Organisations Act (1968).

16 See Convention on the Privileges and Immunities of the United Nations (1946).

17 See Charter of the Organisation of American States, art. 133-35 (1948).

18 Jan Klabbers, An Introduction to International Organizations Law, 130-139 (3" ed. 2015).
19 Luca Pasquet, Litigating the Immunities of International Organizations in Europe: The
“Alternative- Remedy” Approach and its “Humanizing” Function, 36 Utrecht Journal of
International and European Law 192, 192 (2021).

20 Carson Young, The Limits of International Organization Immunity: An Argument for a Restrictive
Theory of Immunity Under the 10IA, 95 Texas Law Review 889, 906 (2017).

21 Blokker, supra note 11, 260.
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(hereinafter ILC), created by the UN General Assembly, drafted a set of
articles on the accountability of international organisations. The section also
includes a summary of the practical application of ILC’s draft articles and the
challenges arising thereof.

Lastly, the final section examines the existing frameworks, as well as their
virtues and deficiencies. It is concluded by proposing three options for
limiting the extent of the immunities of international organisations.

I. Jurisdictional immunities: necessity or obstacle?

As already noted, jurisdictional immunity has long been viewed as a
mechanism required to ensure the independence of international
organisations from their member states and to protect them against judicial
interference in their affairs. It helps shield international organisations against
undue external influence and pressure they are particularly vulnerable to.
Indubitable is the fact that attempts to utilise international organisations as
appendages to member states’ foreign policies undermine these
organisations’ independent action and negatively impact their growth.?
Immunity as a guarantee of independence ensures that the international
organisation does not become a tool of individual member states” foreign
policy, aimed against other member states’ policies and national interests.

External pressure can also be exercised by placing international
organisations under indirect control through subjecting them to the member
states” judiciary.”® Immunity is necessary in this case, as it prevents national
courts from acquiring the power to determine the legal effects of the
international organisation’s acts. Put simply, if the domestic court declares an
organisation’s act illegal and therefore non-applicable within the member
state’s domestic legal order, it may substantially impair the functioning of an
international organisation.

The law of immunities is thus based on a logical process, following the
ultimate goal to ensure the independence of these subjects and secure their
ability to effectively carry out their functions.* The notion that an
international organisation must have some level of immunity in order to carry
out its mandate is also enshrined in Article 105 of the UN Charter: “The
Organisation shall enjoy in the territory of each of its Members such privileges and
immunities as are necessary for the fulfilment of its purposes” .

This provision is in line with the functional necessity doctrine. It is worth
noting, however, that the doctrine entitles the organisation only to the
immunity from the jurisdiction that is strictly required to fulfill the

22 Clive Archer, International Organisations, 70 (2002); See also Sonu Trivedi, A Handbook of
International Organisations, 12 (2005).

23 August Reinisch, Privileges and Immunities, Jacob Katz Cogan, lan Hurd, and lan Johnston, The
Oxford Handbook of International Organizations 1048, 1054 (2016).

24 Pasquet, supra note 19, 195-196.

25 Charter of the United Nations, art. 105 (1945).
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organisation’s purposes without undue interference. Defining the
organisation’s purposes and the actions it needs to take to fulfil those
purposes is the key to delimiting the scope of the respective organisation’s
immunity from legal process. Therefore, the key question for deciding
immunity should be whether subjecting the international organisation to the
member state’s jurisdiction will impair its ability to perform its institutional
functions in line with its constituent. There is no need for granting immunity
to an international organisation if its ability to carry out its tasks is not affected
and a possible judicial review does not disrupt its working order. As voiced
by Muller in 1995, there is no functional necessity to deprive “... private parties
dealing with the organisation of all forms of judicial protection”.?

Nonetheless, it is now clear that in practice, the immunity from suit has
been interpreted as absolute immunity. It has effectively excluded human
rights issues and isolated the organisations from accountability through a
judicial review undertaken by national courts.?” The uncontrolled use of
immunity begets a set of circumstances in which individuals are deprived of
the option to seek justice and safeguard their rights.?® This sequentially causes
a severe sense of powerlessness in the people who are unable to have their
voices heard in a court of law.” Such an obstacle in accessing justice
contradicts the definition of the right to a court advanced by the European
Court of Human Rights (ECtHR) in its Golder decision: “... Article 6 para. 1 [of
the European Convention] secures to everyone the right to have any claim relating to
his civil rights and obligations brought before a court or tribunal” 3°

The principle upheld in this judgement is at odds with the concept that the
court could declare its lack of jurisdiction due to the defendant’s immunity.
Namely, if the accusations concerning “civil rights and obligations” are aimed
against an international organisation, the judge would have to choose
between two scenarios: (a) rejecting immunity to safeguard the right to a
court, or (b) restricting access to justice in order to fulfil the duty to grant
Immunity.

The moral quandary in this scenario is even more difficult if the accusations
concern not just private law rights and obligations, but also human rights
abuses. A rejection of justice would thus indicate a breach of human rights
both substantively and procedurally. To be precise, while immunities
represent procedural barriers on the jurisdiction that do not alter substantive
rights, access to justice is critical for safeguarding substantive rules on human

% A, Sam Muller, International Organizations and Their Host States: Aspects of Their Legal
Relationship, 271 (1995).

27 Matthew Parish, An Essay on the Accountability of International Organizations, 7 International
Organizations Law Review 277, 277 (2010).

28 Dinah Shelton, Remedies in International Human Rights Law, 50 (2015).

29 Supra note 19, 196.

30 Golder v. UK, No. 4451/70, § 36 (1975). Available at: https://nudoc.echr.coe.int/rus?i=001-57496
(last visitied Dec. 15, 2022).
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rights. Hence, immunities impede the law’s effective implementation and
make it virtually impossible to enjoy human rights. This double breach is
especially heinous in the event of atrocities perpetrated during wars, as it
means that people who have formerly been exposed to violent and distressing
incidents are also denied the right to seek redress.®!

There is abounding evidence of incidents from history to support this
claim. To illustrate, the human cost of NATO’s military intervention in Libya
has been documented and is believed to have amounted to deaths of more
than seventy civilians.?> Yet, NATO has denied these charges, insisting that its
personnel employed all feasible methods to minimise civilian casualties.*®

In 2013, allegations ensued that a thousand person Nepalese the UN force
was responsible for a cholera outbreak in Haiti, which had not experienced
any such outbreaks for three centuries, resulting in the deaths of thousands of
people. Following the victims” attempt to sue the organisation, the UN
asserted that it was immune from international lawsuits. The same scenario
occurred in Kosovo in 1999 when Roma people were relocated to the
temporary UN run camps due to the conflict with Serbia and were poisoned
by lead in those camps.*

In these situations, international organisations effectively evaded
accountability by invoking immunity for their actions.* This suffices to show
that, regardless of how noble the motive behind the grant of immunity may
be, the result is that no domestic court or arbitration body has jurisdiction over
it until the organisation relinquishes its immunity.%

II. Existing accountability framework
In recent decades, the international legal community has given more
consideration to the issue in question. This is clearly demonstrated by the
significant projects done by the ILA and the ILC, which will be discussed
below.

31 Supra note 19, 194.

32 Unacknowledged Deaths: Civilian Causalties in NATO Campaign in Libya, Human Rights Watch
(2012), www.hrw.org/sites/default/files/reports/libya0512webwcover.pdf (last visited Oct. 20, 2022).
33 Statement by the NATO Spokesperson on Human Rights Watch Report, NATO (2012),
http://www.nato.int/cps/en/natolive/news 87171.htm (last visited Oct. 20, 2022).

34 Adam Houston, UNstoppable: How Advocates Persevered in the Fight for Justice for Haitian
Cholera Victims,19 Health and Human Rights Journal 299, 299 (2017).

3 Sarah Stevens, The United Nations’ Immunity to Cholera in Haiti, 8 Harvard International Review
13, 13-14 (2017).

% Jennifer Murray, Note: Who Will Police Peace-Builders? The failure to Establish Accountability
for the Participation of U.N. Civilian Police in the Trafficking of Women in Post-Conflict Bosnia and
Herzegovina, 34 Columbia Human Rights Law Review 473, 505 (2003); See also supra note 3, 386.
37 Engela C. Schlemmer, International Organisations, the Rule of Law and Immunity, South African
Law Review 21, 25 (2013).
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A. Reports of ILA’s Committee on Accountability of

International Organisations

The ILA began its scrutiny of the wrongful acts of international
organisations in 1996, with the establishment of the Committee on
Accountability of International Organisations (hereinafter CAIO).3® The
Committee was tasked with evaluating possible measures (legal or otherwise)
which could be taken to guarantee international organisations” accountability
to third parties or their members. Thus, it was designed to develop
recommended rules and best practices on good governance, as well as to
identify primary and secondary rules on responsibility.*

In its reports, CAIO did not explicitly define accountability, although it
famously linked the concept to international organisations” power and
authority: “Power entails accountability, that is the duty to account for its
exercise” %0 In view of this, the Committee categorised accountability into four
forms, namely legal, administrative, political, and financial, noting that the
form of accountability that will ensue would depend on specific
circumstances in which the acts or omissions of the international organisation
took place.*! CAIO went on to note that the likelihood of obtaining the
necessary degree of accountability would be increased if the four forms of
accountability combined or overlapped.*?

The extension of the concept of accountability to include administrative,
political, and financial aspects is what is noteworthy in ILA’s work. Since legal
accountability most often means judicial review, individuals’ inability to
launch legal processes against international organisations due to the latter’s
immunity raises the need to seek alternative forms of accountability. The
problem is, however, that there is no uniform understanding of how exactly
these forms would be practised. An example of financial responsibility could
perhaps be the death and disability compensation program established by the
UN, which allows contributing states to seek compensation on behalf of their
nationals in the event of the latter's death or disability, if these incidents are
attributable to service in a UN peacekeeping mission.*> Nonetheless, the UN
does not accept liability for the off-duty acts of its peacekeepers.* It follows
that the UN can effectively evade financial (or legal) responsibility for sexual
or other types of violence on behalf of its peacekeepers. In this regard, one can
hardly disagree with Nigel D. White’s argument that “UN does not act

38 Committee on Accountability of International Organisations, Final Report, International Law
Association, Berlin Conference, 4 (2004).

39 Lorenzo Gasbarri, The Concept of an International Organization in International Law, 184 (2021).
40 Supra note 38, 5.

1 Ibid.

42 |bid.

43 United Nations General Assembly, Resolution 49/223A, A/RES/49/233 (1995).

4 Memorandum to the Director, Office for Field Operational and External Support Activities, United
Nations Juridical Yearbook, 300 (1986).
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diligently to prevent human rights violations when it has the power to do so,
then it would be responsible and accountable to those suffering harms as a
result of those violations.”#

Furthermore, administrative accountability seems more ambiguous: it
could refer to systems of supervision and control internal to the organisation,
such as the ombudsmen, audit offices, inspectors general, and anti-fraud
offices.* One can think of the World Bank’s Inspection Panel (will be explored
below) or the UN’s Joint Inspection Unit.*”

Political accountability, on the other hand, has been interpreted as the
accountability of the organisation’s legislative organs, as well as its
secretariats, to groups affected by the organisation’s decisions and conduct.*
It may be exercised, inter alia, through reducing the democratic deficit. This
could be exemplified by the fact that there are no identifiable decision-makers
who could be held accountable for the wrongful decisions or actions of the
international organisation.*’ It could be proposed, therefore, that nation states
(as representatives of their citizens) could form a link between their citizens
and international organisations. Thus, citizens should become the ultimate
accountability form for international organisations. However, in practice, it is
rather complicated to develop direct democratic links between individuals
and international organisations. Two arguments would suffice to
demonstrate this point:

1) International organisations have limited competences and lack a
territory of their own. It seems controversial to regard nationals of the
member states as ‘indirect’ citizens of the organisations themselves.
Furthermore, without a directly elected global government, international
organisations are not democratically accountable to the people.

2) Such international democracy would require internal democracy in the
member states. Strictly speaking, if a member state is not democratic itself, it
cannot legitimately claim to act on behalf of its citizens.

One way to address international organisations’ lack of accountability to
the nationals and/or inhabitants of their member states is to ascertain that
organisations are subject to the rule of law and are required to uphold human
rights. At present, the degree to which international organisations are bound

4 Nigel D. White, In Search of Due Diligence Obligations in UN Peacekeeping Operations:
Identifying Standards for Accountability, 23 Journal of International Peacekeeping 203, 206 (2020).
46 Eugénia C. Heldt, Lost in internal evaluation? Accountability and insulation at the World Bank, 24
Contemporary Politics 568, 574 (2018).

47 See Statute of the Joint Inspection Unit, art. 5: The Inspectors have "...the broadest powers of
[independent] investigation in all matters having a bearing on the efficiency of the services and the
proper use of funds" (1976).

48 Michael Fowler, Sumihiro Kuyama, Accountability and the United Nations System, 3 (2007).

49 Michael Zurn, Global Governance and Legitimacy Problems, 39 Government and Opposition 260,
260 (2014).
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by human rights obligations is still unclear,® as the great majority are not
obliged by any human rights treaties as signatories.>! Therefore, the binding
nature of international human rights law must be evaluated in relation to
international organisations. This issue was discussed in CAIO’s report, where
the Committee called on international organisations to uphold fundamental
human rights commitments as well as relevant principles and standards of
international humanitarian law when taking actions concerning “... the use of
force, temporary administration of territory, imposition of coercive measures,
launching of peacekeeping or peace-enforcement operations” .5

Another crucial enabling factor for accountability is the transparency of
governance.” This is why, in addition to the forms of accountability, CAIO
identified three levels of accountability and distilled them into a set of
recommended rules and practices (RRPs).>*

The first level of accountability concerned internal and external scrutiny
and monitoring that international organisations should be subject to,
regardless of possible liability and/or responsibility that would ensue.%
International organisations, in this case, were to be called to account for the
tulfillment of functions laid down in their constituent instruments. RRPs on
this level included principles common to all international organisations: the
one that stood out was the principle of good governance.® The mentioned
principles encompass, inter alia, transparency and democratic participation in
the decision-making process, access to information, and sound financial
management.” Other principles included, inter alia, the bona fide principle,
the principle of supervision and control, objectivity, and impartiality. CAIO,
furthermore, argued in its report that international organisations must, as a
separate principle, provide reasons for their decisions or specific courses of
action.”®

The second level addressed issues of tortious liability and responsibility for
adverse consequences of acts or omissions of international organisations that
do not ipso facto violate international and/or institutional law.>® This would

%0 Maurizio Ragazzi, Responsibility of International Organizations: Essays in Memory of Sir lan
Brownlie, 111 (2013).

51 Pierre Schmitt, Access to Justice and International Organisations: The Case of Individual Victims
of Human Rights Violations, 53 (2017); Supra note 3, 385.

52 Supra note 38, 23.

%3 Jan Klabbers, Anne Peters, Geir Ulfstein, The Constitutionalization of International Law, 266
(2009).

5 Supra note 38, 5-6.

%d., 8.

%6 Committee on Accountability of International Organisations, International Law Association, Taipei
Conference, 878 (1998).

57 Committee on Accountability of International Organisations, International Law Association, New
Delhi Conference, 2 (2002).

%8 Supra note 38, 13-14.

¥d., 5.
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include instances where, for example, an organisation’s space activity would
damage the environment but not constitute an illegal act.*®

Finally, the third level of accountability involves acts or omissions that do
violate international and/or institutional law.*! Breaches of international law
include, inter alia, cases of human rights abuse or gross negligence, while ultra
vires acts of an institution’s organs would constitute a breach of institutional
law .62

At face value, such RRPs appeared to be potentially substantial. It must be
borne in mind, however, that unlike the ILC, which is a body of experts
operating as an organ of the UN General Assembly, ILA is simply an
academic organisation, hence its works are non-binding and only offer
academic insight into various domains of international law.%

B. ILC’s Draft Articles on the Responsibility of International

Organisations

The ILC, a son tour, began working on rules concerning the accountability
of international organisations in 2002, based on the recommendations of its
working group.* The task was concluded in 2011, with the adoption of Draft
Articles on the Responsibility of International Organisations (hereinafter
Draft Articles).%®

The ILC’s Draft Articles were a significant milestone, as this was the first
attempt to establish a legal framework for holding international organisations
accountable for committing wrongful acts. It should be noted at the outset that
despite defining key points of international organisations’ responsibility, the
Draft Articles still lack a conclusive legal status and are non-binding. Neither
states nor international organisations have acknowledged them, and it
remains unclear if they reflect or form part of the customary international law,
owing to their insufficient practical application. Nonetheless, they have been
referred to in several cases concerning the responsibility of international
organisations,®” where they are figured as authoritative documents. This is a
positive sign, implying that the Draft Articles can, at the very least, function
as a type of soft law and assist in clarifying international organisations’
responsibility guidelines.

60 Ibid.

®1 Ibid.

82 Supra note 38, 5.

83 Ademola Abass, Complete International Law: Text, Cases, and Materials, 187 (2014).

64 Mirka Moldner, Responsibility of International Organizations - Introducing the ILC’s DARIO, 16
Max Planck Yearbook of United Nations Law 281, 284 (2012).

% Draft Articles on the Responsibility of International Organizations, the International Law
Commission, 63rd Session, U.N. Doc. A/66/10 (2011).

8 Helmut Philipp Aust, Complicity in Violations of International Humanitarian Law, in Heike
Krieger, Inducing Compliance with International Humanitarian Law: Lessons from the African Great
Lakes Region, 448 (2015).

57 See Al-Jedda v. The United Kingdom, No. 27021/08, § 55-57 (2011). Available at:
https://hudoc.echr.coe.int/eng?i=002-426 (last visited Dec. 15, 2022).
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While a complete study of the Draft Articles” contents is beyond the scope
of this Article, it is useful to list some of the merits and issues. Foremost, the
primary importance of the Draft Articles lies in the fact that they reflect the
fundamental principle of international responsibility, according to which
“every internationally wrongful act entails international responsibility” .
Recognising international organisations as subjects of international law, the
Draft Articles laid down that an international organisation bears
responsibility when: 1) the conduct (consisting of an act or omission)
represents a breach of the organisation’s international obligations and 2) the
conduct is attributable to the international organisation in question.®

To summarise, according to the ILC, for an international organisation to be
considered accountable under international law, the following conditions
must be met cumulatively:

1) An obligation under international law, whether conventional or
general,” is breached. The ILC has also specified that international obligations
can be drawn from any source of international law,” as well as from the
organisation's rules if the particular norm qualifies as an international legal
obligation.”

2) This breach is committed by the international organisation, and
attributed to it. General rules on attribution are discussed below.

3) No circumstances mentioned in the Draft Articles that would preclude
the wrongfulness of the conduct in question are present.”

Draft Articles were also significant for establishing general rules on
attribution applicable to international organisations. Addressing the question
of attribution, they emphasised the principle of effective control to determine
which entity is responsible for the conduct: the international organisation or
the contributing state. Although the term "effective control" is not explicitly
defined in the Draft Articles, ILC’s previous report provided an outline: “(...)
the factual control that is exercised over the specific conduct taken by the organ or
agent placed at the receiving organisation’s disposal.””*

% Supra note 65, art. 3.

1d., art. 4.

0 See Interpretation of the Agreement of 25 March 1951 between the WHO and Egypt, Advisory
Opinion, I.C.J. Reports 1980, para. 37: “International organizations are subjects of international law
and, as such, are bound by any obligations incumbent upon them under general rules of international
law, under their constitutions or under international agreements to which they are parties.”

1 Sources of international law are traditionally regarded as those listed in Article 38 of the Statute of
International Court of Justice, namely: international conventions, international custom, general
principles of law, and if the parties are bound by the decision in a particular case: judicial decisions
and the teachings of the most highly qualified publicists.

2 Commentaries to the Draft Articles, 53 (2011). Available at:
https://legal.un.org/ilc/texts/instruments/english/commentaries/9 11 2011.pdf (last visited 19 Nov.
2022).

3 Supra note 65, art. 20-25: consent, self-defence, countermeasures, force majeure, distress,
necessity.

74 Report of the International Law Commission, UN General Assembly Official Reports, Supplement
No. 10, UN Doc. A/59/10, 111, para. 3 (2004).
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The provisions concerning attribution raise a few issues, however. Firstly,
although the Draft Articles refer to the notion of effective control, they do not
specify how to determine which entity exactly exercises it. In terms of
peacekeeping, for instance, it is evident that the entity in effective command
and control of the operation is liable for combat-related harm in breach of
international humanitarian law.”” In this case, it would be the entity that
issued the order that led to harm to third parties. However, in the human
rights context, it is insufficient to simply evaluate who issued the order:
human rights violations are committed by foot soldiers, without any order
from either the international organisation or the relevant state. One possible
answer is that, while peacekeepers serve on behalf of their states as well as the
organisation that authorised their mission, it is the relevant state that
maintains disciplinary authority over the forces.” Nonetheless, the entity that
did not issue the direct order might have a veto authority, which means it
could have prevented the conduct, and, by extension, the harm caused by it.
Are both entities accountable in this case?

The Draft Articles do not provide definitive and comprehensive answers to
this and other questions related to effective control. This explains why the
concept of effective control has been interpreted inconsistently in case law. To
name a couple of instances, Dutch national courts took a different approach
than the European Court of Human Rights (hereinafter ECtHR) when
determining the contours of the criterion for attribution. In 2008, Hasan
Nuhanovic, whose brother and father were killed by Bosnian Serb forces
(because they were not permitted by the Dutch UN peacekeepers to leave
Srebrenica together with them), argued that the peacekeepers’ failure to save
his relatives constituted a wrongful act, attributable to the Netherlands.”” The
Hague District Court concluded that the actions of the Dutch battalion should
be solely imputed to the UN, since if state “A” places its organs under the
direction and control of state “B” — or, by analogy, an international
organisation — whichever action these organs take will be attributed to the
state “B” or the international organisation.”® This decision mirrored the

7S Financing of the United Nations Protection Force, the United Nations Confidence Restoration
Operation in Croatia, the United Nations Preventive Deployment Force and the United Nations Peace
Forces Headquarters: Administrative and Budgetary Aspects of the Financing of the United Nations
Peacekeeping Operation — Financing of the United Nations Peacekeeping Operations, Report of the
Secretary-General, UN Doc. A/51/389, 6, para. 19 (1996).

6 Tom Dannenbaum, Translating the Standard of Effective Control into a System of Effective
Accountability: How Liability Should be Apportioned for Violations of Human Rights by Member
State Troop Contingents Serving as United Nations Peacekeepers, 51 Harvard International Law
Journal 113, 155 (2010).

" For facts of the case, see Mehida Mustafic-Mujic and Others v. the Netherlands, No. 49037/15,
paras. 29-31 (2015). Available at: https://hudoc.echr.coe.int/eng?i=001-167040 (last visited Jan. 13,
2023).

78 Rechtbank’s-Gravenhage (District Court), HN v. Netherlands (Ministry of Defence and Ministry of
Foreign Affairs), Judgement LIN: BF0181/265615; ILDC 1092 (2008),
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ECtHR's approach in the joined cases Behrami and Behrami v. France and
Saramati v. France, Germany and Norway,” which determined that the alleged
wrongful act was exclusively attributable to the UN, concluding that the
Court, therefore, lacked competence ratione personae to rule on conduct taken
on behalf of the UN by the respondent states.® This line of reasoning,
however, was not sustained by the Dutch appeal and Supreme courts. A
contrario, the latter backed the notion of the possibility of dual attribution,
affirming the Netherlands” responsibility along with the UN’s.8!

Although the concept of dual attribution has been recognised by the ILC in
its report,®? the Draft Articles leave little room for dual attribution based on
dual (or joint) control of the conduct in question. If an organ is placed at the
international organisation’s disposal, then its conduct is attributable to the
latter (Article 7), while if the state exercises effective control over the conduct,
it is to be called to account for it.* It appears that the latter rule for attribution
excludes the former.

On a positive note, another peculiarity of the Draft Articles is how they
addressed the scenarios of a member state attempting to escape (one of) its
international commitments through an international organisation.®* This
clause ensures that states parties to the human rights conventions (inter alia)
cannot simply abdicate their obligations by transferring competence to
international organisations. Draft Articles also acknowledge the converse
situation, where an international organisation violates its international legal
commitments by authorising its member states to carry out decisions that
would be illegal if carried out by the organisation itself.®

Equally important rules were also included in the Draft Articles’ reparation
provisions. Articles 34 to 40 lay down that international organisations must

https://opil.ouplaw.com/display/10.1093/law:ildc/1092n108.case.1/law-ildc-1092n108?prd=0OPIL (last
visited Jan. 13, 2023).

8 The cases dealt with the responsibility of States (namely France, Norway and initially Germany)
for the actions of their troops serving as part of NATO’s Kosovo Force (KFOR), established by a
resolution of the UN Security (1244). The Behrami case involved accusations against French troops
of KFOR, who, despite being in charge of mine and ordnance clearing operations, allegedly failed to
de-mine the region, which resulted in the killing of one boy and injuring of another (paras. 5-7). Mr.
Saramati, on the other hand, claimed that he had been subjected to extrajudicial detention by KFOR
troops (and later UN Interim Administration Mission) without access to court (para. 62).

80 Behrami and Behrami v. France and Saramati v. France, Germany and Norway, No. 71412/01,
§143-152 (2007). Available at: https://hudoc.echr.coe.int/fre?i=002-2745 (last visited Jan. 13, 2023).
81 The State of the Netherlands v. Hasan Nuhanovié, Case No. 12/03324, Supreme Court of the
Netherlands, 22-23, para. 3.11.2 (2013).

82 Supra note 56, 101.

8 Supra note 65, art. 7; See also Stian @by Johansen, Dual Attribution of Conduct to both an
International Organisation and a Member State, 6 Oslo Law Review 178, 186 (2019).

84 1d., art. 61: “A State member of an international organization incurs international responsibility if,
by taking advantage of the fact that the organization has competence in relation to the subject-matter
of one of the State’s international obligations, it circumvents that obligation by causing the
organization to commit an act that, if committed by the State, would have constituted a breach of the
obligation”.

% 1d., art. 17 (1) and (2).

79


https://opil.ouplaw.com/display/10.1093/law:ildc/1092nl08.case.1/law-ildc-1092nl08?prd=OPIL
https://hudoc.echr.coe.int/fre?i=002-2745

Baku State University Law Review Volume 9:1

pay full reparation for material and moral harm caused by their actions or
omissions.® Interestingly, reparation in this case appears to be an obligation
of the wrongdoer, in contrast to the right of the injured party. It follows that
the obligation will arise regardless of whether the injured party makes a claim.
Moreover, in its commentary, the ILC noted that the lack of adequate financial
means to pay full reparation would not exempt an international organisation
from this obligation.®” The ILC asserted that the international organisation
could not use its internal regulations to justify its failure to comply with its
obligations.® While the provision is ipso facto ambitious and promising, the
reality remains that international organisations are still guided by their own
internal rules and procedures. Hence, a claim brought against the
international organisation will be a part of its lex specialis, which, in turn, will
take precedence over the obligation to make full reparation.

Another defect of these Draft Articles is the provisions concerning the
invocation of responsibility. Although the victims of international human
rights law violations are private persons, only states and international
organisations can invoke the responsibility of international organisations.® In
accordance with Article 43, the responsibility of an international organisation
can be invoked by a state or international organisation if the breached
obligation is owed directly to them or to a group they belong to, or to the
international community.” Although Draft Articles do recognise that other
actors (including private persons) may be entitled to invoke international
organisation’s responsibility, they only cover the implementation of the
responsibility of international organisations by states or by other
organisations.’’ They thus leave little possibility for individuals to directly
hold international organisations accountable. This demerit is extant despite
the ILC’s acknowledgement that there are international obligations owed to
individuals that international organisations could breach.”? Article 33 (2) of
the Draft Articles clarifies the scope of these obligations as extending to “any
right, arising from the international responsibility® of an international organisation,
which may accrue directly to any person or entity other than a State or an
international organisation” ** This provision implies the violations which may

8 1d., art. 34-40.

87 Report of the International Law Commission, UN General Assembly Official Records, Supplement
No. 10, UN Doc. A/64/10, 112, no. 3 (2009).

81d., 113, no. 1.

8 Supra note 65, art. 43.

% Ibid.

%1 1d., art. 50.

%21d., art. 10.

% International responsibility is a legal institution by which a subject of international law is called to
account for the breach of an obligation under international law against another subject of international
law.

% Supra note 65, art. 33 (2).
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occur directly in relation to individuals, yet the Draft Articles do not cover the
consequences of such violations.”

It is also important to mention that the provisions of the Draft Articles make
no mention of accountability mechanisms.”® They do not contain any attempt
to tackle the impediments preventing individuals from holding international
organisations accountable.”” Without adequately addressing the issues
concerning the absence of available judicial forums for individuals to bring
claims against international organisations or immunity-related procedural
barriers, it would be safe to state that the ILC’s normative exercise is lacking
a logical conclusion.®®

C. Mutatis mutandis applicability

Owing to the lack of authoritative documents or consistent and
comprehensive case law on the matter, analogous application of the principles
of international responsibility of states to international organisations has
steadily gained more consideration.” This should not come as a surprise since
the rules applicable to states under the ILC’s Articles on Responsibility of
States for Internationally Wrongful Acts (hereinafter ARSIWA) are, in
essence, mutatis mutandis applicable to international organisations. Article 58
of the Draft Articles is a prominent illustration of how ARSIWA Article 16
applies to the issue of international organisations.!® Nonetheless, even this
approach paves the way to inconsistent decisions in case law, as illustrated
above. Binding, authoritative documents are needed to address the problem,
provide answers to the issues of attribution of responsibility, and further
clarify the notion of “effective control”.

III. Established mechanisms and way forward

A. Alternative remedy approach
Thus far, two major approaches have been used to tackle the issue in
question: the alternative remedy approach and the judicial approach.

% Armin von Bogdandy and Mateja Steinbriick Platise, DARIO and Human Rights Protection:
Leaving the Individual in the Cold, 8 International Organizations Law Review 67, 67 (2012).

% Vanessa Richard, International Organizations between Responsibility and Accountability: Is the
Regime Drafted by the ILC Appropriate for International Organizations? 46 Revue Belge de Droit
International 190, 191-192 (2013).

97 Jan Wouters, Jed Odermatt, Are All International Organizations Created Equal? Reflections on the
ILC’s Draft Articles of Responsibility of International Organizations, Leuven Centre for Global
Governance Studies, 3-4 (2012).

% Kibrom Teweldebirhan, Outsourcing Accountability: States, International Organizations and
Accountability Deficit in International Law, 20 Southwestern Journal of International Law 313, 321
(2015).

9 Kjetil Mujezinovic Larsen, The Human Rights Treaty Obligations of Peacekeepers, 100 (2012).
100 Article 16 of ARSIWA concerns “Aid or assistance in the commission of an internationally
wrongful act”, while Article 58 of the Draft Articles deals with “Aid or assistance by a State in the
commission of an internationally wrongful act by an international organization”.
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Alternative remedy approach was initially adopted by the ECtHR!™ and
subsequently used by domestic jurisdictions in Europe.'® It entails direct
action through internal accountability systems. In other words, the grant of
immunity to an international organisation could constitute a violation of
individuals’ right to a court, if the claimants do not have recourse to another
remedy (“alternative” to national courts) to protect their rights.'® Thus, before
granting immunity, a national court must first determine if an alternative
remedy is available. Several merits of this approach can be noted:

Firstly, it gives legal significance to the status of individual claimants
through reinstating the normative contradiction between organisational
immunity and human rights. This enables the court to lift immunity if it finds
that there was no alternative remedy available to the plaintiffs.!*

Secondly, it recognises that procedures other than those made available
under the domestic legal systems may meet the conditions of the right to a
court of law, thus helping courts avoid conflict. In other words, immunity
may be provided while not infringing on human rights because the
international organisation has established internal systems or provides the
option of instituting an arbitration. This appears to be a fair balance between
an international organisation’s right to be immune from jurisdiction and an
individual’s right to seek jurisdictional protection.!®®

This approach, therefore, focuses on a local solution via setting up
organisational-level remedial mechanisms, used inter alia to handle third-
party claims.’® It has become an increasingly appealing option.'”” Such
instruments safeguard the autonomy of an international organisation but
simultaneously guarantee its accountability, thus fulfilling the organisation’s
commitment to providing adequate methods of settlement in return for
jurisdictional exemption. Prominent examples include the inspection panel
model introduced by the World Bank in 1993 in response to increased
accountability demands.'® The Inspection Panel (hereinafter the Panel),
which is now housed by the World Bank Accountability Mechanism, consists
of three members and serves as an impartial platform for individuals and

101 Waite and Kennedy v. Germany, No. 26083/94 (1999). Available at:
https://hudoc.echr.coe.int/eng?i=001-58912 (last visited Jan. 13, 2023).

102 See Federal Supreme Court of Switzerland, X. v. ICRC, Case No. 5A_106/2012, para. 7.2.1
(2012).

103 Waite and Kennedy, No. 26083/94.

104 See Charitos Stavrinou v. United Nations and Commander of the UN Force in Cyprus, Supreme
Court of Cyprus, Civil Appeal Ne 8145, 10 (1992); See also Siedler v. Western European Union,
Brussels Labour Court of Appeal (2003).

15 Supra note 17, 196.

196 Teweldebirhan, supra note 98, 322.

107 Karel Wellens, Accountability of International Organizations: Some Salient Features, Proceedings
of the Annual Meeting, 97 Cambridge University Press 241, 245 (2003).

108 International Bank for Reconstruction and Development, International Development Association,
Resolution No. IBRD 93-10, Resolution No. IDA 93-6, The World Bank Inspection Panel (22 Sep.
1993).
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communities who have been or may be affected by the Bank’s policies and the
projects it finances.!” After the Panel has reviewed the requests for
investigation and determined that they are eligible, the complainants have
two options: to have their complaint referred to the Dispute Resolution
Service, where they can try to reach an agreement,'° or have the Panel launch
a compliance investigation.!!

In the human rights context, a representative case would be the Panel’s
consideration of human rights concerns in its inspection in the Chad-
Cameroon and Pipeline Project.!’? The investigation report mentioned a
number of alleged violations of the Bank’s social and environmental policies,
including involuntary resettlement and health damage associated with the
project financed by the Bank.!'®

Another potentially useful instrument for ensuring, or at least improving,
responsibility for violations of individual rights under international law
would be the ombudsman model. The concept of an ombudsman has been
successfully applied in the European Union law, where the institution was
established by the 1992 Maastricht Treaty.!* The purpose of the Ombudsman
is to receive and examine complaints from the citizens and residents of the
Union, concerning maladministration by the institutions, bodies, offices and
agencies of the Union. In case the claim of maladministration is confirmed,
the Ombudsman refers it to the entity concerned along with a report, which
is also forwarded to the European Parliament.

As illustrated, these mechanisms provide an accountability forum for
communities or individuals that are or may be damaged by the organisation’s
decisions and actions and promote the rule of law within the institutions
themselves. However, it is important to recognise the flip side of this coin. The
following issues of the internal remedial mechanisms stand out:

1) The construction of such a structure is subject to the organisation’s
disposition in all cases.!"

1091d., para. 2, 12.

110 International Bank for Reconstruction and Development, International Development Association,
Resolution No. IBRD 2020-0005, Resolution No. IDA 2020-0004, The World Bank Accountability
Mechanism, para. 11 (2022).

111 International Bank for Reconstruction and Development, International Development Association,
Resolution No. IBRD 2020-0004 and Resolution No. IDA 2020-0003, The World Bank Inspection
Panel, para. 34 (2020).

112 World Bank Inspection Panel, Investigation Report: Chad-Cameroon Petroleum Development and
Pipeline Project (loan no. 4558-CD); See also Petroleum Sector Management Capacity-Building
Project (credit no. 3373-CD) and Management of the Petroleum Economy Project (credit no. 3316-
CD) (2002).

113 1d., para. 34-37, 210-217 (2002).

114 Consolidated Version of the Treaty on the Functioning of the European Union, O.J. C 326/47, art.
228 (2012).

115 Supra note 98, 323.
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2) It constitutes a structural component of an international organisation,
and the outcome of the process is the organisation’s decision.!!® The fact that
the international organisation itself staffs and finances this mechanism casts
doubt on the latter’s independence.!’” The internal administrative processes
of the UN, for instance, the organisation is entirely in charge of the
investigation, processing, and final adjudication of claims.!!®

3) No less debatable is the issue regarding third-party access to these
processes. International organisations not seldom operate as sentries to decide
if individuals can make use of the organisation’s internal mechanisms.'"”
Consider the Inspection Panel of the World Bank, in which a claim may only
be submitted by a group of two or more persons, not by an individual.'?

4) Uncertainty remains over the question as to what exactly constitutes a
“reasonable” alternative to national courts. ECtHR considers any means
provided by the organisation itself sufficient.’*! The position advanced in the
Mothers of Srebrenica case'? is notably perplexing — namely, that a remedy
directed against a subject other than the organisation itself can be seen as a
reasonable substitute for a remedy against the latter.!?® This interpretation
entirely disregards international organisations’ accountability and deviates
from the concept that an organisation should “compensate” for its immunity
by offering appropriate remedies.’* The perils of such a position are
furthermore evident in cases where states and international organisations
share responsibility (e.g. peacekeeping operations), where international
organisations may be granted immunity since the Contributing State may be
sued instead, while the State can place all responsibility on the organisation.'?

Moreover, although the alternative-remedy approach has achieved some
traction, in practice it remains dismally infrequent.’* Courts appear to be

118 Matteo Tondini, The “Italian Job”: How to Make International Organisations Compliant with
Human Rights and Accountable for Their Violation by Targeting Member States, Accountability for
Human Rights Violations by International Organisations 169, 174 (2010).

117 Devika Hovell, Due Process in the United Nations, 110 American Journal of International Law 1,
43 (2016).

118 Administrative and Budgetary Aspects of the Financing of the United Nations Peacekeeping
Operations, UN Doc. A/51/389, para. 10, 20 (1996).

119 Supra note 98, 324.

120 Inspection Panel at the World Bank, Operating Procedures, para. 11 (a) (2021).

121 Sypra note 19, 197.

122 The case concerned the failure of the Dutch battalion operating as the UN peacekeeping force to
protect Bosnian civilians from the massacre committed against them by Bosnian-Serb forces in
Srebrenica, a village in Bosnia and Herzegovina. The relatives of the victims of the massacre tried to
call the UN to account for its peacekeepers’ actions through Dutch courts. The decision confirmed
UN’s total immunity from prosecution.

123 Mothers of Srebrenica and others v. the Netherlands, No. 65542/12, § 167 (2012). Available at:
https://hudoc.echr.coe.int/fre?i=002-7604 (last visited Jan. 13, 2023).

124 Sypra note 19, 197; See also August Reinisch, The Immunity of International Organizations and
the Jurisdiction of their Administrative Tribunals, 7 Chinese Journal of International Law 285, 285
(2008).

125 | bid.

126 1d., 190.
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cautious about lifting immunity by reason of deficiencies of the procedural
nature of international organisations’ internal dispute settlement
mechanisms.'” To illustrate, the Brussels Court of Appeals upheld NATO's
immunity in a case involving the repercussions of NATO bombardment in
Libya in 2011, which led to civilian casualties.!® The Court, furthermore,
ventured to state that the claimants could bring the proceedings before Libyan
courts, or sue the member states of the organisation, or alternatively may have
sought diplomatic protection. This was a rather confusing argument on behalf
of the Court: it is questionable if the Libyan courts would have been effective
or accessible in spite of the civil war, or if they would have had jurisdiction
over this issue in the first place.

Lastly, no such mechanism holds significance if judicial or quasi-judicial
measures provide more appropriate remedies. Dissatisfaction with these
systems has in numerous cases prompted new legal action in human rights
courts, which could be claimed to operate as last-resort courts for matters
concerning international organisations’ accountability. One example would
be Gasparini v. Italy and Belgium case, which revolved around a labour dispute
between NATO and its employee.'”” After taking action before the NATO
Appeals Board and having his appeal dismissed, Mr. Gasparini alleged before
the ECtHR that NATO'’s internal labour dispute settlement mechanism
breaches the fundamental provisions and the fair-hearing requirements under
the ECHR.!®® ECtHR could not identify any “manifest inadequacy” in NATO’s
internal dispute resolution mechanism and subsequently dismissed the
case.’!

Furthermore, the alternative-remedy approach does not hold up due to
revisionist decisions such as the one in the Mothers of Srebrenica case, in which
the ECtHR ruled that the absence of an alternative remedy does not ipso facto
constitute a violation of the right of access to a court.’ The Waite and
Kennedy doctrine’® is effectively invalidated through interpretations like this
one, which is especially troubling from the human rights standpoint. Arguing
that an international organisation’s immunity should be prioritised,
regardless of the availability of an alternative remedy, is essentially

127 | bid.

128 E| Hamidi and Chlih v. North Atlantic Treaty Organization (NATO) and Belgium (intervening),
Appeal decision, ILDC 3043, JT 6772 (BE 2017).

129 Gasparini v. Italy and Belgium, No. 10750/03 (2009). Available at:
https://hudoc.echr.coe.int/eng?i=001-92899 (last visited Jan. 13, 2023).

130 I bid.

131 |bid.

132 Mothers of Srebrenica and others, No. 65542/12, § 164.

133 The doctrine promotes the idea that an international organisation should, in theory, only be
immune from being challenged before domestic courts if it offers an alternate method of dispute
resolution to persons seeking recourse against it.
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equivalent to arguing that it must be upheld regardless of the organisation’s
impact on individuals.!3*

B. Judicial approach

Under the other approach, (human rights) courts have been turned to as a
last — resort forum in case there are no internal remedial mechanisms
available. It is thus a judicial approach and involves recourse to arbitration
and human rights courts.

In relation to the issue of who determines the accountability of
international organisations, one may be tempted to look for an independent
court with universal jurisdiction and the authority to issue binding
decisions.’®® However, in the contemporary international legal order, the
search for such a court is destined to fail.’* International law is a decentralised
legal system devoid of courts with mandatory jurisdiction over all subjects.
There is no single regime capable of hosting international organisations and
no legally mandated system of dispute settlement (e.g., the proliferation of
international courts and tribunals) that they can consent to.!%”

In practice, individuals often resort to human rights courts. However, this
approach likewise cannot be sustained for a number of reasons. First, the
classic state-individual approach underpins the majority of human rights
regimes. As already mentioned, international organisations are, in their
majority, not bound by human rights conventions as signatories. Claims
brought against them may accordingly be dismissed by the courts due to the
lack of standing.!*

One may argue hereby that the codification and near-universal adoption of
human rights norms laid down, inter alia, in the Universal Declaration of
Human Rights (UDHR)'* has developed them into customary international
law, recognising them as legally binding rules.!*® Customary international law
is presumed to be applicable to all subjects of international law — it follows
from this point that international organisations are likewise bound by

134 Supra note 19, 201.

135 José M. Beneyto, Accountability of International Institutions for Human Rights Violations,
Introductory Memorandum, Council of Europe, Committee on Legal Affairs and Human Rights,
para. 38 (2013).

138 Antonios Tzanakopoulos, Strengthening Security Council Accountability for Sanctions, 19 Journal
of Conflict and Security Law 409, 418 (2014).

137 Supra note 98, 339.

138 See Behrami and Behrami v. France and Saramati v. France, Germany and Norway, No. 71412/01
(2007). Available at: https://hudoc.echr.coe.int/fre?i=002-2745 (last visited Jan. 13, 2023); See also
Caitlin A. Bell, Reassessing Multiple Attribution: The International Law Commission and The
Behrami and Saramati Decision, 42 New York University of International Law and Politics 501,
507-508 (2010).

133 UN General Assembly, Resolution A/217 (l11), Universal Declaration of Human Rights, UN Daoc.
A/RES/3/217 A (1948).

140 Hurt Hannum, The Status of the Universal Declaration of Human Rights in National and
International Law, 25 Georgia J. International & Comparative Law 287, 322 (1995); See also
Christian Tomuschat, Human Rights: Between ldealism and Realism Actors, 4 (2003).
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customary human rights norms.!*! This point is hardly contentious, however,
we run into the accountability dilemma again: even if international
organisations are obliged to observe human rights norms, there is no forum
for victims to bring claims and exercise remedies.!*?

Another complication would be that an individual petition procedure is
required in a human rights regime, in order to make a claim admissible in a
human rights court.’® For this reason, a claim against an international
organisation as a defendant can only be heard in a human rights court if
individual applications are permitted under the relevant human rights
framework, or if it is brought by the state.!*

A further challenge is posed by the fact that these courts lack jurisdiction
over claims regarding operations which were conducted outside their
geographical confines.

In this regard, one may raise the question regarding the role of national
courts. Some opine that in order to be sufficiently effective, recourse to
arbitration might necessitate the involvement of national courts.'** However,
this method would be rather problematic and largely cumbersome. To
commence with, national courts lack the necessary expertise in public
international law to rule on such issues. Moreover, they do not appear to be
the appropriate forum for conducting the legal assessment of the peculiarities
of the dispute settlement systems established by international
organisations. !4

In addition, allowing the national courts to decide whether or not to lift the
immunity of international organisations may have adverse consequences.
Namely, this may pave the way for contradictory rulings by courts of different
member states, undermining the uniform application of regulations and
subsequently causing ambiguity and tensions.'”” This would jeopardise the
organisation’s capacity to function properly.!#

Next, an international organisation's independence in carrying out its
objectives may be endangered if the national judiciary is allowed to interfere

141 Henry G. Schermers, Les Bases Juridiques de 1’ Action des Organisations Internationales, in: R.
Dupuy (ed.), A Handbook on International Organisations, 402 (1998); See also Niels Blokker,
International Organizations and Customary International Law: Is the International Law Commission
Taking International Organizations Seriously? 14 International Organizations Law Review 1, 2
(2017).

142 Supra note 41, 53.

143 Supra note 98, 326-327.

144 Ibid.

145 Emmanuel Gaillard, Isabelle Pingel-Lenuzza, International Organisations and Immunity from
Jurisdiction: To Restrict or to Bypass, 51 International and Comparative Law Quarterly 1, 12 (2002).
148 Supra note 2, 12.

147 Rosa Freedman, Nicolas Lemay-Hébert, Siobhan Wills, The Law and Practice of Peacekeeping:
Foregrounding Human Rights, 49 (2021).

148 U.S. Court of Appeals for the District of Columbia Circuit, Marvin R. Broadbent et al.,
Appellants, v. Organization of American States et al., 628 F.2d 27 (D.C. Cir. 1980).
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in the organisation’s activities.!* Equally questionable is the issue regarding
the enforcement of the national decision. Even in the event an individual
obtains a decision convicting the organisation, it is uncertain how the
individual would be able to enforce this decision.!>

Thus, the above-mentioned arguments suffice to show that neither the
alternative-remedy approach nor the judicial approach is efficient on its own.
This illustrates the necessity to introduce a framework of restricted immunity
for international organisations.

C. Proposed mechanisms

There are two feasible methods for narrowing down the scope of
jurisdictional immunities.’® The first option would be to resort to a
multilateral treaty that would apply to all types of organisations. As already
mentioned, there is (at the time of writing) no such document. The Draft
Articles were thus far the only real attempt, but ultimately failed to gain
formal acknowledgement from the international community. The reason
behind the Draft Articles’ failure could have been their uniform standards,
which would be impractical to apply to all international organisations.'® A
more comprehensive document, which would include an all-inclusive set of
standards for the diverse range of international organisations would be
preferable.

Another one would be relying on a headquarters agreement, or other
instruments similar to the treaty governing the UN’s immunities.!> At
present, many constituent instruments or bilateral headquarters agreements
provide jurisdictional immunity to international organisations. Oftentimes,
however, this is stated in such an imprecise way that the immunity is
interpreted to be absolute and limitless. It should go without saying that an
international organisation could never have intended to claim absolute
immunity from suit. This necessitates the drafting and adoption of more
precise and detailed provisions on jurisdictional immunities and their
restriction, which would effectively eradicate the lack of accountability of
international organisations.

A more effective practical approach in the present state of international law
would be to consider dual attribution and shared responsibility in courts. For
instance, the air campaign conducted by NATO on the territory of former

149 Frédéric Mégret, The Vicarious Responsibility of the United Nations for ‘Unintended
Consequences of Peace Operations’, United Nations University Press, 250-267 (2008).

150 Sypra note 146.

151 Supra note 145, 8.

152 Méldner, supra note 64, 323-324.

153 Supra note 25; See also General Convention on the Privileges and Immunities of the United
Nations, United Nations Treaty Series, vol. 1, 15 (1946).
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Yugoslavia in 1999 is perhaps the greatest illustration of a situation in which
both the member states and the international organisation may have been
held jointly accountable. The conduct in this case could be attributed to NATO
and to those of its member states that participated in the execution of the
military action, or otherwise contributed to it.

The importance of this is especially evident when one considers the legal
vacuum (in terms of human rights protection in peacekeeping missions
mandated by international organisations such as the UN) generated or
perpetuated by the court decisions such as the one in Behrami and Saramati.'®
Excluding the rare exceptions, till now most cases involving the accountability
of troop contributing states and international organisations have attributed
the conduct to the international organisation and beendismissed on the
grounds of the immunity of these organisations.!>® Dual attribution would at
least partially solve the accountability gap, deter contributing states from
irresponsible actions and encourage international organisations to more
closely monitor the actions of the individuals working under their mandate.
Furthermore, particularly from the standpoint of victims, binding rules for
attributing and apportioning responsibility for human rights breaches to and
among several actors would serve as a guarantee that the burden of
determining who is responsible and to what extent is not placed on the
individual whose human rights were violated.

It must be noted that the concept of dual attribution has been previously
confirmed in ECtHR’s case law concerning the responsibility of states. In
particular, in the Ilascu and Others v. Moldova and Russia case,'” ECtHR found
both state parties (Russia and Moldova) responsible for the conduct, although
for different aspects of it. Namely, Russia was found accountable for the acts
of the authorities over whom it allegedly exercised effective control (or
influence),'*® while Moldova was held accountable for failing to “discharge its
positive obligations” to take measures to protect the applicants” rights under
the European Convention on Human Rights.!*

154 See generally Final Report to the Prosecutor by the Committee Established to Review the NATO
Bombing Campaign Against the Federal Republic of Yugoslavia, International Criminal Tribunal for
the Former Yugoslavia (2000).

155 Supra note 99, 154.

16 See Bankovic and others v. Belgium and others, No. 52207/99 (2001). Available at:
https://hudoc.echr.coe.int/app/conversion/docx/?library=ECHR&id=001-
22099&filename=BANKOVI1%C4%86%20AND%200THERS%20v.%20BELGIUM%20AND%20
OTHERS.docx&logEvent=False (last visited Jan. 13, 2023).

157 The case concerned the arrest and subsequent sentencing of four Moldovans in the Moldovan
enclave of Transdnestr, which is under effective control of Russia. Upon their release, two of the
arrested Moldovans initiated a trial against Russia for the infringement of their rights while in
custody, and Moldova for attempting to breach the applicants’ right of individual application to the
Court.

1%8 |lascu and Others v. Moldova and Russia, No. 48787/99, § 392-93 (2004). Available at:
https://hudoc.echr.coe.int/eng?i=001-61886 (last visited Jan. 13, 2023).

159 1d., para. 352.
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Furthermore, dual attribution has been applied in relation to both the
international organisation and the member state. This is evidenced by the
Nuhanovic case, discussed in the previous section. However, cases like these
are not common occurrences. There is a substantial scarcity of case law and
the concept has not gained much popularity over the years.

Regardless of which approach is to be taken, reducing immunities would
remove the accountability gap in international law and improve the
effectiveness of these organisations through increased accountability.!®

Conclusion

This article reckons the lack of accountability mechanisms for international
organisations as a significant legal issue in international law, which both
policymakers and scholars need to weigh into and handle. The merits of
immunity are indisputable: international organisations would be unable to
complete their objectives if they were subject to the jurisdiction of courts for
all their activities. This argument, however, only concerns disputes that may
jeopardise the execution of the organisation’s core prerogatives.
Consequently, setting limits on the jurisdictional immunities of international
organisations is appropriate if the functioning and/or independence of the
organisations are not at stake.!®! There can be no reason why international
organisations cannot or must not be held accountable for the harmful
consequences of their actions. As Dr. Pasquet rightfully puts it: “Denial of
justice is itself an injustice; even a double injustice when it concerns the victims of
human rights violations” 1> Contending otherwise would mean prioritising the
organisation’s protection over human rights, in particular, the right of access
to justice, which is guaranteed to all private persons.

In fact, absolute immunity is ruled out under the functional necessity
theory itself.® The latter presents a rather narrow definition of “necessity”,
according to which the international organisation can only be entitled to
immunity if the latter is paramount for organisational purposes.'®* The
restriction of immunities, therefore, is consistent with international law
principles (principles of good faith, rule of law, as well as general
international humanitarian law principles of proportionality and of necessity
when using force, accountability for wrongful acts, among others).!¢>

This article considered three principal ways of obviating the “denial of
justice”: access to effective alternative remedies, recourse to arbitration and,

160 Sypra note 20, 913.

161 Supra note 145, 5; See also Michael Singer, Jurisdictional Immunity of International
Organizations: Human Rights and Functional Necessity Concerns, 36 Virginia Journal of
International Law 5, 53 (1995).

162 Supra note 19, 201.

163 Supra note 20, 902.

164 Steven Herz, International Organizations in U.S. Courts: Reconsidering the Anachronism of
Absolute Immunity, 31 Suffolk Transnational Law Review 484, 519 (2007).

185 Supra note 45, 5-15.
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lastly, the option to restrict jurisdictional immunities granted to international
organisations. The first two were shown to be feeble in practice, making the
last option needful. Additionally, the possibility of dual attribution was
evaluated.

Thus, although there has been an increase in demand to ensure the
accountability of international organisations in recent decades, much work
remains to be completed. The paramount goal is to see justice served, which
can only be accomplished if international organisations can be held to account
- which, in turn, can work only if their immunities are restricted.
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Dmytro Mykolayets”

THE RIGHT TO WORK FOR UKRAINIAN
REFUGEES AND ITS REALIZATION IN EUROPE

Abstract

The protection of the rights of refugees has been one of the important branches of human
rights protection, since such persons require additional protection measures due to the
difficulties they have faced and which have forced them to find asylum in another country.
This issue has become especially relevant for the citizens of Ukraine, who were forced to leave
their country and move to European countries to save their lives due to the armed aggression
of the Russian Federation. In this article the protection of the right to work of Ukrainian
refugees in European countries is analysed from a comprehensive theoretical and practical
aspects and the practical implementation of this right in the EU member states are discussed.
Particularly, article focuses on shortcomings in the legal acts of the EU and analyses the
legislation of three EU member states, namely Poland, Germany and Latvia. Finally, some
suggestions with regard to amendments to current legal norms and promoting their
integration into society are made to ensure protection of the rights of Ukrainian refugees.

Annotasiya

Qacqmlarin  hiiquglarimin  qorunmast insan  hiiquglarimin - miidafissinin  an  miihiim
masalalarindan biri olmusdur. Bela ki, bu saxslar iizlasdiklari catinliklara gora alava miidafia
tadbirlarina ehtiyac duyurlar va bu da onlar1 basqa dlkada siginacaq tapmaga macbur edir.
Homin masala son dévrlarda Rusiya Federasiyasimn silahli tacaviizii naticasinda 0z dlkasini
tark edib Avropa dlkalaring getmak macburiyyatinda qalmis Ukrayna vatandaglart diciin
ohamiyyat dasiyir. Magalada ukraynali qacqinlarin Avropa élkalarinda amak hiiquglarimin
miidafiasi miizakira olunur va Al-ya iizv dovlotlordo soziigedon hiiquglarm hayata
kecirilmasi nazari va tacriibi cohatdon hartarafli tahlil edilir. Xiisusila, magala Al-nin qabul
etdiyi hiiquqi aktlardaki catismazliglara digqat yetirir va Ittifaqa iizv olan ii¢ 6lkanin: Polsa,
Almaniya va Latviyanmin miivafiq sahadaki ganunvericiliyini tahlil edir. Sonda isa ukraynal:
qagqnlarin hiiquqlarimn miidafiasini tamin etmoak iiciin mévcud qanunlara alavalarin
edilmasi va qagqinlarin camiyyata inteqrasiyasin dastaklomakla alagadar takliflor verilir.
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CONCIUSION ..o 109
Introduction

In the process of establishing the UN, all states came to the conclusion that
the individual is at the centre of all interests and that the protection of his/her
rights should be a key element in all activities of states.! This is particularly
relevant to refugees, who are considered a vulnerable category. The problem
of refugees concerns both states, international organizations, and the world
community which is explained by the fact that this issue is not just about
human life, but about the fate of hundreds of millions of residents. For this
reason, a large number of international norms protecting human rights in
general and refugees rights in particular have been adopted at the
international level.

Recently, the practical importance of developing a scientific basis for
solving the problems of ensuring and protecting the rights and freedoms of
persons recognized as refugees has increased.? At the same time, ensuring
proper protection of the legitimate interests of persons recognized as refugees
is associated with overcoming a number of legal problems and gaps. They are
caused by migration flows of refugees in Europe and have become urgent due
to the lack of attention of legal scholars and the imperfection of modern
institutional means of protecting the legitimate interests of recognized
refugees. Therefore, these problems require finding effective ways to
overcome them resorting to public legal and socio-economic transformations.?

The issue of the protection of the rights of refugees has become actual for
the citizens of Ukraine after the Russian Federation invaded the territory of
Ukraine without a declaration of war on 24 February 2022 and attempted to
violate its state sovereignty.* Due to the fact that a number of people suffered
from Russia’s illegal actions, which are contrary to international law,
numerous Ukrainian citizens were forced to go abroad to save their lives and

! United Nations, Charter, Preamble (1945).

2 A, Stashchuk, Problems of Refugee Rights and Modern Challenges, 10 (2018).

% R. Kaliuzhnyi, H. Tymchyk, Administrative and Legal Status of Persons Recognized as Refugees in
Ukraine, 22 (2015).

% Diana Roy, How Bad Is Ukraine’s Humanitarian Crisis a Year Later? Council on Foreign Relations
(2023), https://www.cfr.org/in-brief/ukraine-humanitarian-crisis-refugees-aid (last visited Jan. 25,
2023).
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protect basic human rights.> Because of this, European states, which have
received large numbers of Ukrainian refugees, have developed legal acts and
instructions aimed at protecting refugees and integrating them into normal
life.6

In spite of the fact that there are several documents at the European Union
(hereinafter the EU) level, (for example: Charter of Fundamental Rights of the
European Union,” Council Directive on the Status of Third-country Nationals
Who are Long-Term Residents,® Directive of the European Parliament and of
the Council of Establishing Standards for the Reception of Applicants for
International Protection,’ Council Directive on Minimum Standards for the
Provision of Temporary Protection in the Event of a Mass Influx of Displaced
persons and on measures to promote the balance of efforts between Member
States to receive such persons and to bear the consequences,!® which
establishes standards for the reception of persons requesting international
protection) that are binding on all member states with regard to the rights of
refugees, certain aspects related to procedural issues differ from one country
to another. Because of this, it is worth paying attention to the peculiarities of
the legal system of the country and the legal regulation of refugee protection
in the European countries in order to most effectively protect Ukrainian
citizens.

Moreover, special attention should be paid to the issue of refugees’
enjoyment of basic rights, including the right to work. This right is essential
for ensuring the normal functioning of each person and his/her personal
growth. The right to work predetermines the possibility of realization of a
number of other social and labour rights: the right to rest, to fair wages, to safe
working conditions, etc.! Since refugee status has its own characteristics, it is
worth considering the question of employment of Ukrainian refugees abroad,
in order to determine the most loyal jurisdictions.

It is worth noting that currently, many problems affect the integration of
refugees in the labour market of member states. The main problem in the
context of the realization by Ukrainian citizens of their right to work is the
unequal approach of the EU member states to the regulation of the specifics
of the employment of refugees. In addition, states regulate the procedure for

® 1bid.

8 UNHCR, Refugee Protection: A Guide to International Refugee Law, 6 (2001).

7 See Charter of Fundamental Rights of the European Union (2000). Available at:
https://www.citizensinformation.ie/en/government in_ireland/european_government/eu_law/charter
of fundamental rights.html (last visited Dec. 1, 2022).

8 See Council Directive Concerning the Status of Third-country Nationals who are Long-term
Residents, 2003/109/EC (2003).

® See Directive of the European Parliament and of the Council Laying Down Standards for the
Reception of Applicants for International Protection (recast), 2013/33/EU (2013).

10 See Council Directive on Minimum Standards for Giving Temporary Protection in the Event of a
Mass Influx of Displaced Persons and on Measures Promoting a Balance of Efforts between Member
States in Receiving such Persons and Bearing the Consequences thereof 2001/55/EC (2001).

1 International Covenant on Economic, Social and Cultural Rights, art. 7 (1966).
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obtaining temporary protection and the document that a person receives after
its confirmation in different ways. The second problem that prevents
obtaining temporary asylum is the long period of obtaining such a permit.
The next problem is the advisory nature of many acts that some countries
simply ignore. It also creates obstacles in the further realization of the rights
of Ukrainian refugees. The fourth problem is the unavailability of integration
courses and language learning for many Ukrainians.

Hence, this article analyses EU legislation on the protection of the rights of
refugees, its practical aspects and propose solutions where these rights are not
sufficient for adequate legal protection.

I. Protection of fundamental rights of refugees in

international law

The importance of human rights is always high and occupies a leading
place in national and international law-making, but special attention is still
given to the rights of vulnerable categories of people, especially those who
have suffered and are in need of special protection.'? Refugees are one of such
category of persons. Most refugees appear as a result of international or
domestic military conflicts. The phenomenon of refugees is determined
primarily by a forced and undesirable change of place of residence for a
citizen.”

The term refugee should be understood to mean a foreigner (including a
stateless person) who as a result of a well-founded fear of persecution or a
threat to his life is forced to leave the territory of the state of which that person
is a citizen (or in whose territory he/she permanently resides) and is unable or
unwilling to enjoy the protection of that state as a result of these fears.' The
definition of the refugees consists of the provisions of the Convention Relating
to the Status of Refugees. This document has become a universal and basic
international instrument, which enshrines the definition of a refugee in
international law. The main achievement of this Convention is that for the first
time it focuses not on a group of people at risk of persecution on ethnic
grounds, but on a specific person - a refugee.’

After all, before the adoption of the Convention, international law focused
on a group of persons facing the threat of persecution on the basis of ethnicity,
and the adoption of the Convention initiated concentrate on a specific person
- a refugee. In the rules of the Convention, the concept of “refugee” is
indicated in the singular, therefore, in order to receive legal protection, a
person does not need to be a part of a certain group of persons (for example,

12 Alexander H. E. Morawa, Vulnerability as a Concept of International Human Rights Law, Centre
of International Relations 139, 139 (2003).

13 Stashchuk, supra note 2, 3.

14 United Nations, Convention Relating to the Status of Refugees, art. 1 A (2) (1951).

15 1hid.
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an ethnic group), it is enough to simply apply for protection on his own on
the basis of the relevant grounds specified by the Convention.®

In our opinion, the above definitions of this term are not complete.
Accordingly, we would like to offer our own version to this concept.
Therefore, refugees are persons who have left their country of permanent
residence and are outside its borders due to extraordinary circumstances
(armed conflicts, violence, climate change, etc.) and are forced to flee their
countries due to well-founded fears of becoming victims of persecution or fear
of a threat to their own life and health or other reasons and who cannot use
the protection of their country or do not want to use this protection owing to
fears.

However, in 1966 the Protocol relating to the Status of Refugees was
adopted, which detailed the concept of a refugee on a temporary basis.”” This
document was necessary due to the fact that in the Convention relating to the
Status of Refugees of 1951, there were two limitations for the definition of a
refugee'® which created significant obstacles to solve the problems of refugees,
to ensure their rights and freedoms at an adequate level. In other words, they
could not be regarded as refugees because they occurred in the EU.

The essence of the temporal limitation is that the right to be considered a
refugee did not extend to persons who became such as a result of events that
occurred after January 1, 1951. The geographical limitation is that the specified
events mean either events that took place in Europe before the date or events
that occurred in Europe or elsewhere before the date."

Other legal acts regulating general aspects of refugee protection include the
Convention relating to the Status of Refugees of 1951, IV Geneva Convention
Relative to the Protection of Civilian Persons in Time of War,?! European
Agreement on the Abolition of Visas for Refugees,”? the Convention relating
to the Status of Stateless Persons,? the UN Declaration on Territorial
Asylum,?* the Protocol relating to the Status of Refugees.?® According to these
international legal documents, legal status is commonly understood as a set
of rights and obligations of natural and legal persons. Therefore, international
legal status of a refugee can be defined as a system of recognized and
enshrined rights and obligations in international law.?

18 1hid.

17 United Nations, Protocol relating to the Status of Refugees, art. 1 (1966).

18 1hid.

19 Supra note 14, art. 1 B (1).

20 |bid.

21 See United Nations, IV Geneva Convention relative to the protection of civilian persons in time of
war (1949).

22 Council of Europe, European Agreement on the Abolition of Visas for Refugees (1959).
23 UN Refugee Agency, Convention relating to the status of stateless persons (1954).

24 United Nations, United Declaration on Territorial Asylum (1967).

%5 Supra note 17.

26 Supra note 2.
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As stated above, the fundamental rights of refugees and their protection
are reflected in international law.?”” Formed under the influence of various
events over decades, the norms are legal mechanisms that, taken together, not
only formalized the legal protection of refugees, but also became the basis for
the development of these norms in the legislation of countries. The presence
of such a huge number of international and regional documents that differ
from each other on many issues (for example, in the definition of the concept
of a refugee) complicates the provision of effective legal assistance to refugees
and rightfully puts on the agenda the question of the need to adopt and apply
the same universal international agreement on the problems of refugees.?

Undoubtedly, the guarantees of the rights and freedoms of a person and a
citizen are the main conditions, ways and means by which every person has
the opportunity to realize his rights. Today one of the irreplaceable signs of a
legal state is a developed democracy which is a real guarantee with regard to
human rights, especially the right to work.

It is worth noting that, in addition to the necessary general issues raised in
international legal documents, the issue of protection and realization of
individual human rights of refugees remains unresolved. One of them is the
right to work, which is the most essential human right.? Refugees, such as
any other person, are endowed with a full range of inalienable fundamental
rights and the fact that they have a certain status should in no way
discriminate against them in the field of work. However, by virtue of the fact
that a refugee enters another country and is under its protection, she or he is,
accordingly, subject to the labour laws and requirements of that country.*

Thus, we can state that in one way or another, all refugees have the right
to work, but the provision of this right must come from the host state.
Freedom of work is an absolute right, it concerns an indefinite circle of
persons, as well as the right to property, the right to life and other
constitutional rights of a person and a citizen. Being an absolute right, it has
priority over other rights that make up the comprehensive right to work.

Freedom of work is one of the basic human rights that are inalienable by
nature, like freedom of speech, freedom of thought, freedom of movement,
etc. A person deprived of freedom of labour turns into a slave, effectively
losing human dignity. In other words, the essence of a person from the point
of view of his material existence lies in his ability to work. From the social
development aspect, the right to work is his freedom. It can be stated that
international legal norms regarding the protection of human rights grant
refugees the right to work and impose obligations on states to implement this

2d., 8.

28 |bid.

29 Supra note 14.

%0 See J. Milner, Refugees, The State and the Politics of Asylum in Africa (2009).
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right. Furthermore, it determines the legislative and procedural issues of the
practical implementation of these rights.!

II. European Union legislation on refugees and current

issues of Ukrainian refugees’ right to work in the EU

There are two main international legal approaches to the definition of a
refugee: general and regional, since a well-founded fear of persecution on a
limited list of grounds is an insufficient criterion to take into account all
refugee situations.®> An analysis of the provisions of most regional
agreements demonstrates a more humane treatment of refugees than the 1951
Convention.* However, the EU law does not broaden the definition of refugee,
but in order to protect those who do not fall under the conventional definition
of refugee, introduces another type of protection: additional.3

Currently, these two concepts are regulated by two sources of law -
universal and regional agreements. There are differences between these
sources of interpretation of the concept of "refugee"”, which taking into account
the growing flow of refugees are interpreted in favor of a regional approach.

As a result of the need to improve the definition of refugees, some
countries, especially in Africa and Latin America have expanded it, believing
that a well-founded fear of being persecuted on a limited list of grounds is
insufficient to take into account all refugee situations. Thus, in clause 2 of
Article 1 of the Organization of African Unity Convention on Specific Aspects
of the Refugee Problem in Africa of 1969 states that the term “refugee” applies
to any person who in view of external aggression, occupation, foreign
domination or events that have seriously disturbed civil order in part or in the
entire territory of the country of her origin or citizenship, is forced to leave
her usual place of residence in order to seek refuge in another place outside
the country of her origin or citizenship.*

An expanded definition of refugees is also contained in the Cartagena
Declaration of 1984, which was adopted by the countries of Latin America and
refers to refugees as “persons who have left their countries because their life,
safety or freedom are threatened by general violence, foreign aggression,
internal conflicts, mass violations of human rights or other circumstances that
seriously violate public order”.%

31 L. Chimanda, S. Morris, Tanzania’s National Legal Framework for Refugees, Law, Policy &
Practice, Local Engagement Refugee Research Network Paper No. 5, 4-8 (2020).

32 E. Herasymenko, Regional Standards for Defining Refugees and Distinguishing Them from Related
Categories of Migrants, 6 (2) Law and Society, 100 (2020).

3 Ibid.

3 Ibid.

3 African Union, OAU Convention Governing the Specific Aspects of Refugee Problems in Africa,
art. 1 (2) (1969).

% Cartagena Declaration on Refugees, The UN Refugee Agency, section 111 (3) (1984).
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A peculiar regional approach to determining the status of refugees and the
typology and systematization of forced migrants has developed in the EU. It
has made significant efforts to ensure cooperation in law enforcement,
taxation and justice, as well as the development and implementation of
coordinated policies on asylum, migration and protection of external borders.
The main document in this area was the “Hague Program: strengthening
freedom, security and justice in the European Union”.%”

The EU has adopted a number of legal acts that regulate the specifics of the
status and rights of refugees. It can be noted that the EU regional migration
policy is differentiated by the countries of the migration pair and consists in
the implementation of a number of directives, as well as bilateral and
multilateral regulations to ensure free or preferential movement of
individuals across state borders and their employment and the EU territory,
as well as the settlement of refugee issues. According to the results of the
study, they are structured into three groups:

1. Conceptual documents defining the rights and freedoms of the EU

citizens for the institutional basis of integration processes in the EU;*

2. Regulatory documents that determine the status of refugees and asylum

seekers, their rights and guarantees;®

3. Regulatory documents defining the institutional mechanisms for

granting refugee or asylum-seeker status, exercising their rights and

guarantees.®

In general, it can be argued that the European legal regulation is similar to
the universal one, in addition to the general human rights that belong to all
persons, it regulates the rights of refugees, which they possess by virtue of
their legal status, as well as specific procedures and mechanisms regulating
the obtaining of such status. In the context of the study, it is worth paying
attention to a number of legal acts, which belong to the third category and
regulate the mechanisms and procedures for obtaining protection for
refugees.

The first is Council Directive on minimum standards for giving temporary
protection in the event of a mass influx of displaced persons and on measures
promoting a balance of efforts between Member States in receiving such
persons and bearing the consequences thereof.* The norms provided for in
this Directive describe the standards that are laid down at a minimum level
and must be applied to refugees from third countries in cases where they
cannot return to their country of origin. Morever, the Directive prescribes
standards for maintaining the balance of measures taken by Member States to

37 The Hague Programme: strengthening freedom, security and justice in the European Union (2004).
38 See generally European Parliament, Charter of Fundamental Rights of the European Union (2000).
39 Supra note 9.

40 Supra note 10, art. 2-3.

1 Ibid.
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receive refugees and deal with the consequences. Such standards are, for
example: a description of specific groups of persons who will be granted
temporary protection; the date of commencement of the provision of
temporary protection; an assessment of the scale of movement of displaced
persons, etc.

Another important document within the EU is the Directive of the
European Parliament and of the Council laying down standards for the
reception of applicants for international protection. The provisions of the
Directive chosen by the author apply to persons arriving from third countries
if such nationals make the appropriate application in which they apply for
international protection.*?

The military aggression on the territory of the sovereign state of Ukraine
provoked the arrival of a large number of citizens of that country in the EU,
who began to seek asylum there. Therefore, the integration of refugees into
the labour market is significantly different from a similar integration of
migrant workers due to the circumstances that caused them to arrive, which
means that they have to receive more support from the Union in order to fully
realize their rights.** Thus, the integration of refugees into social and economic
society in order to realize fundamental rights, among them the right to work
is a crucial issue that should receive sufficient attention in the legislation of
member states.

III. Practical implementation of the protection of the

right to work of refugees in EU member states

Despite common European principles and values, the legal framework of
the EU member states has significant differences in the protection of refugee
rights, as well as in the exercise of specific rights, including the right to work.
The EU sectoral approach to labour migration institutionalizes differential
treatment of categories of migrants, as well as third-country nationals and
citizens of other countries.* First and foremost, this distinction is related to
the state’s need to protect the rights and jobs of its citizens in order to avoid a
crisis within the country. Nevertheless, the EU member states provide ample
opportunities for the employment of Ukrainian refugees, especially those
countries that have previously actively attracted migrant workers from
Ukraine.* To date, due to the events in Ukraine, many of the EU states have
not only opened new opportunities for refugees, but have even made
significant changes in their legislation. For this reason, it is proposed to

42 Supra note 9.

43 C. Brell et al., The LaborMarket Integration of Refugee Migrants in High-Income Countries, 34
Journal of Economic Perspective 94, 97 (2020).

4 Supra note 4, 97.

%1d., 92.
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consider some specific examples of legal regulations and procedures for
securing the labour rights of refugees from Ukraine in certain member states.

A. Employment of Ukrainians in Poland

Poland became one of the countries that accepted the largest number of
refugees from Ukraine and provided a huge amount of aid to people affected
by the war. This is caused by several factors. Firstly, Poland borders Ukraine,
so it was easier to get to it rather than to other EU states. Secondly, Ukraine
and Poland are closely related historically and culturally. So, the example of
Poland is worth analysing. It should be noted that, in general, Polish
legislation on refugees consists of a set of national legal acts. First of all, it is
worth noting the Constitution of the Republic of Poland from 1997, where the
provisions of Article 56 state: “Foreigners in the Republic of Poland may enjoy
the right of asylum in accordance with the principles defined by law. A
foreigner who seeks protection from persecution in the Republic of Poland
may be granted refugee status in accordance with international treaties
binding the Republic of Poland” .46

The Act on granting protection to aliens within the territory contains
provisions which list the procedure for granting protection to a refugee from
third countries, as well as the conditions and principles under which
protection is guaranteed in the territory of Poland.*” According to Article 3 of
the Act, Poland may grant such a person protection in one of four forms: a)
refugee status; b) asylum; c) tolerated stay permits; d) temporary protection.*

In addition, as the Polish researchers M. Pachocka and K. S. Szelc refer to
the Office for Foreigners, Poland is legally bound by the multiple international
legal acts related to migration and asylum.*

It should be noted that with the beginning of military aggression on the
territory of Ukraine and the large number of Ukrainian refugees who began
to arrive on the territory of Poland, the legislators of this country have made
appropriate changes in their legislation to ensure full-scale assistance to
Ukraine. Thus, on 12 March, 2022, the Law of Poland “Assistance to citizens
of Ukraine in connection with the armed conflict on the territory of that state”

46 The Constitution of Poland, art. 56 (1997).

47 Act on Granting Protection to Aliens within the territory of the Republic of Poland, art. 1 (2003).
“81d., art. 3.

49 M. Pachocka, K. Szelc, Refugee Protection Poland Country Report, Global Migration:
Consequences and Responses, 25 (2020). Abovementioned international legal acts are as follows:
Convention for the Protection of Human Rights and Fundamental Freedoms (1950); Convention
Relating to the Status of Refugees (1951); European Agreement on the Abolition of Visas for
Refugees (1959); Protocol Relating to the Status of Refugees (1967); European Agreement on the
Transfer of Responsibility for Refugees (1980); Protocol No. 7 to the Convention for the Protection
of Human Rights and Fundamental Freedoms (1984); Convention on the Rights of the Child (1989);
Agreement between the Swiss Confederation and the Republic of Austria on the establishment and
operation of the International Center for Migration Policy Development (1993).
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was adopted.”® Foreigners who are not covered by this law and who belong
to the category of migrants specified in the decision of the EU Executive
Council approving the existence of a mass influx of migrants from Ukraine
may benefit from temporary protection in accordance with the previously
mentioned Act of on granting protection to aliens within the territory of the
Republic of Poland.*

The respective Act defines, in particular, detailed grounds for legalizing
the stay of Ukrainian citizens as well as their husbands/wives without
Ukrainian citizenship who arrived in Poland in connection with military
actions on the territory of that state. It also refers to persons holding the Pole
Card, who together with their immediate family members, arrived in Poland
because of those actions. The provisions of this law do not apply to Ukrainian
citizens who have previously received: a permanent residence permit; a long-
term resident’s the EU residence permit; a temporary residence permit;
refugee status; subsidiary protection; consent for tolerated stay, as well as
those who have applied for international protection in Poland (or those on
whose behalf such applications have been submitted) or have indicated their
intention to apply for international protection.>

It should be pointed out that the Act on assistance to citizens of Ukraine in
connection with the armed conflict on the territory of that state guarantees
access to the labour market for citizens of Ukraine provides for a clear
procedure for the employment of Ukrainian citizens.® Thus, an employer
intending to hire a Ukrainian must, within 14 days, enter the official state
portal, find the appropriate Employment Center there, and inform him that
he has hired a foreigner. Citizens of Ukraine will have the opportunity to use
the services provided on the Polish labour market. In particular, they can
apply to Employment Centers, professional counseling centers, and also take
advantage of courses - on equal terms with Polish citizens. In addition,
citizens of Ukraine can start and engage in business activities on the same
principles as citizens of Poland - the condition is to obtain a personal PESEL
number.>*

In our opinion, this will positively impact the economy of Poland, because
many Ukrainian businesses and startups are starting their activities there,
increasing tax revenues to the treasury and increasing jobs.

Furthermore, on June 30, 2022, President A. Duda signed amendments to
the above-mentioned law, which regulate the conditions of temporary

%0 Act on Assistance to Ukrainian Citizens in Connection with the ArmedCconflict on the Territory of
this State (2022). Available at: https://www.gov.pl/web/mswia-en/the-act-on-assistance-to-citizens-
of-ukraine-in-connection-with-armed-conflict-on-the-territory-of-that-country-signed-by-the-
president (last visited Dec. 1, 2022).

51 Supra note 47.

52 1d., art. 103.

53 Supra note 50.

54 PESEL is a numerical mark of eleven digits that identifies an individual.
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protection on the territory of the country, entry, stay, employment and
residence of Ukrainians.”®> We reckon that the changes were made with the
aim of creating more flexible and convenient protection conditions for
Ukrainians, increasing opportunities for their stay in another country.

In particular, the provision on the need to enter Poland directly from the
territory of Ukraine in order to obtain the right to temporary protection in the
country has been changed. From July 1, 2022, Ukrainians in need of temporary
protection may also enter Poland through the internal borders of the EU.5¢ In
this way, Ukrainians who will enter Poland from the territory of the EU
countries will also be able to claim the rights of war refugees.

Additionally, new provisions on the PESEL UKR register have been added.
Previously, this status was automatically lost after a person left Poland for
more than 30 days. According to the new rules, if this status is automatically
lost after a military migrant has left the country for more than 30 days, but
within the Schengen area, it can be restored. UKR status can also be restored
if a person returns to Poland after leaving Ukraine for more than 30 days. The
reason for the return must be justified - it is active hostilities at the place of
residence.”’

Thus, it can be stated that Poland has taken many steps to meet the needs
of Ukrainian refugees and protect their rights, in particular the right to work,
which is one of the fundamental human rights.

B. German legislation on the right to work of Ukrainian

refugees

Germany, as well as other European countries, has been confronted with
the issue of refugee protection for quite some time, as it has always been an
attractive jurisdiction for them. It should be noted that the general regulation
of refugee protection is contained in the German Constitution. According to
Article 16 (a), “politically persecuted people enjoy the right to asylum”.>
However, this article refers to only one category of persons who may be
granted refugee status. Those entitled to asylum are granted a residence
permit for three years. If the situation does not change in the country of origin,
at the end of this period the residence permit is extended for another three
years. At the earliest after three years, under certain conditions, a person can
also be granted a permanent residence permit.

% See Amendment to the Act on assistance to Ukrainian citizens signed by the President (2022),
https://www.gov. pl/web/mswia-en/amendment-to-the-act-on-assistance-to-ukrainian-citizens-signed-
by-the-president (last visited Dec. 1, 2022).

%6 Act of June 8, 2022 amending the Act on assistance to Ukrainian citizens in connection with the
armed conflict on the territory of this state and certain other acts (2022). Available at:
https://dziennikustaw.gov.pl/D2022000138301.pdf?fbclid=IwAROHK-
pSEDYZJIXpy6FXXZglbSy2cHDaeOIDfNNnZr6ArK45zPdZyWFUIXbPE (last visited Dec. 1, 2022).
57 Ibid.

%8 The Constitution of Federal Republic of Germany, art. 16 (1949). Available at:
https://www.bundestag.de/gqg (last visited Dec. 1, 2022).
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The specifics of the status and protection of refugees are regulated by the
Asylum Act.® According to its provisions, a person who has been granted
refugee status in Germany is subject to all the rights provided for in the
Convention relating to the Status of Refugees.®® Article 3 of this law explains
who may qualify for refugee status.®® These are quite similar to the definition
given in the abovementioned Convention. The law also provides a work
permit for refugees.

In addition, refugees are immediately entitled to work in Germany. They
are required to obtain registration with the local foreigners’ office and a
document that confirms their permission to stay in Germany with a note for
permission to work. A provisional residence permit is sufficient. It is only
possible to find immediate employment in professions that do not require a
government permit: salesperson, automobile mechanic, office manager,
accountant, programmer, hairdresser, economist, mathematician, biologist
and many others. Refugees applying for such jobs do not require formal
recognition of educational documents. Germany supports Ukrainian refugees
in the issue of employment, creates special centers to help them in finding a
job, language learning and social integration. There is no specific pro-
Ukrainian legislation on Ukrainian refugees in Germany, but there are certain
procedural aspects that help with labour integration.®

C. Labour rights of Ukrainian refugees in Latvia

Latvia, like other Baltic states, has also received a large number of
Ukrainian refugees. First of all, the issue of granting asylum in Latvia is
regulated by a number of normative legal acts. The basis of the legislation on
refugees is Immigration Law.® It determines the procedure for the entry, stay,
transit, departure and detention of foreigners. According to Regulations on
the state fee for issuing identity documents, a refugee is issued a permanent
residence permit. Apart from that, a refugee should renovate his/her
residence permit every five years. In order to do this, a person must annually
apply to the Office of Citizenship and Migration Affairs one month before the
expiry of the residence permit with an application for extension of the stay.
Refugees and persons who have been granted alternative status are exempt
from payment of state duty if the travel document or the residence permit is
issued for the first time.*

%9 See Asylum Act, Federal Law Gazette (2008). Available at: https://www.gesetze-im-
internet.de/englisch_asylvfg/englisch_asylvfg.pdf (last visited Dec. 1, 2022).

80 Supra note 14.

®11d., art. 3.

62 A.V. Rusnak et al., Innovative Priorities of Ukraine in the Context of Global Economic Trends, 11
Journal of Advanced Research in Law and Economics 1376, 1380 (2020).

8 Immigration Law of the Republic of Latvia (2002). Available at:
https://likumi.lv/ta/en/en/id/68522-immigration-law (last visited Dec. 1, 2022).

84 Regulations on the State Fee for Issuing Identity Documents, § 16.5 (2012).
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Another important law on ensuring the rights of refugees is Asylum Law.®
This Act guarantees the granting of refugee status or temporary protection to
persons in need, in accordance with the rules of international law. For
example, Article 37% stipulates the conditions under which a person may
apply for this status which are similar to the Convention on the Status of
Refugees.” It is important to note that in support of Ukrainian citizens, who
were forced to leave their state as a result of Russian armed aggression and
come to Latvia, the government of this state adopted a special Law on
Assistance to Ukrainian Civilians by the Parliament of the Republic of Latvia
on 3 March, 2022.68

The mentioned law provides the following support for Ukrainian refugees:
civilian residents of Ukraine may be granted long-term visas with the right to
employment without restriction for up to one year. These visas are issued by
the Office of Citizenship and Migration Affairs, the State Border Guard or
diplomatic and consular missions of the Republic of Latvia abroad. Later
amendments were made to the Law on 26 May, 2022 according to which
Ukrainian refugees have the right to enter into labour relations without
obtaining a long term visa with the right to work. In this case, an employment
contract is concluded for not more than 30 days. Not later than 10 days from
the date of commencement of labour relations the person must apply to the
Office of Citizenship and Migration Affairs to obtain a long-term visa with the
right to employment.®

That is, such changes greatly simplified the access of Ukrainians to the
Latvian labour market, which once again confirms that the government of this
country understands the importance of the implementation of labour rights
of a person, as well as the harsh realities faced by refugees from Ukraine.

IV. Problems of the realization of the right to work for

refugees

EU norms governing refugee policy and other topics are mandatory for all
member states. But how countries interpret and integrate these norms into
national legislation depends on them. Therefore, there are considerable
differences between the EU members on some points. For example, refugees
who want to apply for asylum in Europe cannot do so in any country they
like. Since 2003, they must comply with the Dublin Agreement and according
toit, a refugee must ask for asylum in the EU country whose border he crossed
tirst.”

8 Asylum Act of the Republic of Latvia (2017).

®1d., art. 37.

57 Supra note 14.

% See Law on Assistance to Ukrainian Civilians (2022).

8 1d., Right of Ukrainian Civilians to Employment, section 13 (1).

70 Convention determining the State responsible for examining applications for asylum lodged in one
of the Member States of the European Communities - Dublin Convention, art. 2 (6) (2003).

105



Baku State University Law Review Volume 9:1

However, the EU member states do not always strictly adhere to these
norms. According to the so-called intermediary right (“Selbsteintritt”), they
can decide whether to take on the asylum application of a particular refugee,
even if he first entered another EU country. For example, Germany has
repeatedly refrained from sending refugees to the countries through which
they arrived in Germany. One of the latest examples is the summer of 2017,
when refugees were not sent to Hungary. The reason is because of legal
security. The European Commission accused Hungary of making it difficult
for refugees to apply for asylum, which they are entitled to under the EU law.

Among other reasons for violating the Dublin Agreement, there may be
doubts about social standards in another EU country. For instance, Germany
did not return refugees to Italy for a certain period of time, because they were
not provided with adequate living conditions. Despite the exceptions, the
Dublin Agreement means that member states whose borders are the EU's
external borders have to deal with large numbers of refugees. For a long time,
the EU has been trying to agree on refugee quotas among its member states in
order to relieve countries such as Italy and Greece. Depending on the number
of inhabitants of the country, each the EU member must accept a certain
number of refugees in the event of a crisis.

This norm has so far failed due to the opposition of some countries. Poland,
Hungary, Slovakia and the Czech Republic are resisting being forced to accept
the refugees they will be allocated. In 2017, the EU tried to use the relocation
program, according to which it was planned to relocate 160 thousand refugees
from Greece and Italy to other countries. However, other the EU countries
accepted only 26,000 refugees.”

Despite a large number of scientific works and various studies on the issue
of granting refugee status, as well as the protection of labour rights of
refugees, the question of equal treatment of Ukrainian refugees remains open.
This is due to the high relevance of this issue after the Russian aggression on
the territory of Ukraine, which led to the fact that a large number of people
were forced to leave their homes and leave for Europe. For this reason, the
study of the peculiarities of the employment of Ukrainian refugees in different
countries is relevant and requires its own detailed analysis and study.

The main problem in the context of the realization of the right to work by
Ukrainian citizens is the unequal approach of the EU member states to the
regulation of the specifics of the employment of refugees. We believe that in
order to facilitate the access of Ukrainian citizens to the EU labour market, it
is advisable to take a number of steps at the EU level.

First of all, it is necessary to harmonize and streamline the process of
providing Ukrainians with documents confirming the provision of temporary

"1 European Union Agency for Fundamental Rights, Handbook on European legislation on asylum,
borders and immigration, 80 (2014).
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protection. This is important for several reasons. First, without a properly
issued residence permit, Ukrainians cannot move freely within the Union. In
addition, they have problems returning to the EU if they temporarily leave
the territory of Ukraine. In most of them, the 90-day period of stay in the EU
under the visa-free regime has expired. However, when crossing the border,
Ukrainians often do not have properly formalized temporary protection.
Moreover, many of them have not yet received such a certificate. This raises
questions when crossing the border, and often when moving within the
Union.

In addition, the state regulates differently the procedure for obtaining
temporary protection and the document confirming the receipt of temporary
protection, which a person receives after its confirmation. Here is a common
example: according to the law "On assistance to citizens of Ukraine in
connection with the armed conflict on the territory of that state",”> Ukrainians
in Poland receive a PESEL, which is an analogue of a Ukrainian identification
number. At the same time, they are not provided with any certificates
confirming the status of temporary protection. However, in Germany, the
document is issued properly, but the terms of obtaining it often exceed the
permitted period of stay for citizens of Ukraine. There seem to be a lot of such
problems.

Taking this into account, we believe that in order to fully ensure the
possibility of Ukrainian refugees to exercise their rights, it is advisable to
adopt a single standard for a temporary residence permit at the EU level. For
example, in 2019, the EU adopted the European ID card. It aims to replace and
standardize the different styles of identity cards currently used in the EU and
European Economic Area countries. It was introduced on the basis of
Regulation (EU) of the European Parliament and of the Council on
strengthening the security of EU citizens' identity cards and residence
documents issued to citizens and their family members exercising their right
to free movement.” In a similar way, the issue of temporary protection can be
settled. It is clear that the procedure for providing such protection in the EU
is unprecedented and has not been applied before. Accordingly, there are
currently inconsistencies in its regulation. That is why the adoption of a single
unified document, which will regulate the relevant process, will be an
important step towards improving the situation of Ukrainian refugees and
ensuring their access to the labour market.

The accepted document should specify the form, content and language of
the document (we assume that such certificates should be issued in the
language of the country of issue and in English for a better understanding of

72 Supra note 50.

73 See Regulation (EU) of the European Parliament and of the Council on strengthening the security
of identity cards of Union citizens and of residence documents issued to Union citizens and their
family members exercising their right of free movement, 2019/1157 (2019).
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its content in all member states). We reckon that such a document should
contain a photo of the person to whom it is issued, the date of obtaining the
permit and personal data.

In our opinion, this will have a positive effect and simplify the procedure
of temporary protection of Ukrainians in the EU. This will also save a lot of
time for both Ukrainians and the authorities of European countries, because
in this way, the refugee will have to issue documents only once, and not
constantly when changing the country of residence.

The second problem that prevents obtaining temporary asylum is the long
period of obtaining such a permit. Without this permit, people in most
countries cannot be employed. Thus, it is necessary to overcome the high level
of bureaucracy in the EU. In particular, this can be done by providing for
deadlines in a single legal act that will be binding on all member states.

The third problem is the advisory nature of many acts (such as the
Convention Relating to the Status of Refugees of 1951, IV Geneva
Convention Relative to the Protection of Civilian Persons in Time of War,” the
European Agreement on the Abolition of Visas for Refugees,” the Convention
Relating to the Status of Stateless Persons,”” the UN Declaration on Territorial
Asylum,”® the Protocol relating to the Status of Refugees’”) which some
countries simply ignore. It also creates obstacles to the further realization of
the rights of Ukrainian refugees. Therefore, legal acts adopted in the context
of regulating certain aspects of refugees and asylum seekers should be
considered by the member states and, if this does not conflict with their
legislation, should be implemented in order to avoid discrepancies in the
implementation of measures to ensure rights of refugees.

Finally, the fourth problem is the inaccessibility of integration courses and
learning languages for many Ukrainians. In most member states, knowledge
of the state language is required for employment in decent, highly skilled jobs.
However, Ukrainians often have limited opportunities to learn it. This is
especially true for those living in small towns and villages. They often cannot
get access to language courses. This creates impediments for both Ukrainians
and the EU states.

States are losing really qualified personnel who could raise the level of the
state's economy and fill the gaps that exist in the EU labour market due to a
lack of specialists. Furthermore, Ukrainians cannot get access to a decent job,
for which they often have the skills and appropriate education. In addition,
the unavailability of integration courses creates obstacles for the socialization

74 Supra note 14.
75 Supra note 21.
76 Supra note 22.
7 Supra note 23.
78 Supra note 24.
9 Supra note 17.
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of Ukrainian refugees. Many of them experienced severe stress due to the war,
lost their homes and everything they had in their lives. They need an
understanding of the local population and support. However, they cannot get
it due to obstacles in accessing language learning and integration courses.

Moreover, employment can also become an important way for Ukrainian
refugees to join the public life of the state, maintain a decent standard of living
and distract from the horrors of war. Therefore, it is advisable to increase the
number of places in the state language learning groups and provide
opportunities for Ukrainian citizens to work with teachers and psychologists
to improve integration into society and eliminate post-traumatic syndrome.

With this in mind, we believe that the proposed measures cannot only
significantly help Ukrainians but also bring benefits to the EU member states
themselves. They will be able to fill jobs with highly qualified personnel and
will not need to pay assistance to refugees, because after integration and
socialization, Ukrainian citizens will be able to provide a decent standard of
living.

Conclusion

As it is seen from the discussion above, all refugees have the right to work,
but its implementation and protection depend on the specific state that
provides protection to such persons and undertakes obligations under
international law to protect the rights of such persons and ensure normal life
conditions for them. Exercise of this right supports to preserve and secure a
number of other interrelated rights is the reason the right to work, among
other rights, is so crucial for refugees.

Despite these facts, there are noteworthy differences in the legislation of
EU Member States that hinder the development in the context of refugees
rights. For the purpose of guaranteeing respect and ensuring the protection of
these human rights, governments can provide both of the ways — solving the
refugee problem and preventing it. In the first case, it is a need to ensure
adequate protection of human rights in the country of origin of refugees
before expecting refugees to wish to return to their country of citizenship or
permanent residence. In the second case, it is about preventing citizens of
certain states from having a well-founded fear of persecution on certain
grounds.

When discussing the legislation of the EU, it can be argued that it was
somehow formed under the influence of international law regarding refugees,
as well as practical problems that arose during the development of the EU due
to a large number of such persons. Therefore, we divided the EU legal acts
into the following categories: conceptual documents defining the rights and
freedoms of the EU citizens for the institutional basis of integration processes
in the EU; regulatory documents defining the status of refugees and asylum
seekers, their rights and guarantees; regulatory documents defining the
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institutional mechanisms for granting the status of a refugee or asylum seeker,
the realization of their rights and guarantees. All of them in one way or
another regulate various issues of refugee rights and the provision of proper
status and protection.

Meanwhile, some difficulties that affect the integration of refugees still
remain unresolved in the labour market of the member states. Such issues are
regulated by the legislation of individual member states. Despite the
differences in legal and procedural aspects, the studied countries in this article
are glaring examples of ensuring adequate life standards for Ukrainian
refugees.

Thus, we propose considering additional mesaures to improve the
situation with employment of Ukrainian citizens.

Firstly, as a new law, adopting a legal act — the Common Standard for
Temporary Residence Permit at the EU level will regulate the same standard
for issuing temporary protection permits for all. Then, the next suggestion can
be harmonizing the timeframes for issuing duly residence permits for
Ukrainians in all Member States. In this context, this could also be stipulated
in the Common Residence Permit Standard.

Furthermore, increasing the number of integration courses for Ukrainian
citizens, as well as organizing events for the unification and faster
socialization of refugees will be a more effective solution to the integration
issue. The fourth and last one is to make binding the nature of legal norms
adopted in the framework of regulating certain aspects of refugees and
asylum seekers. Thereby, it can eliminate hindrances to the continued
implementation of the entitlements of refugees from Ukraine.
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Nicat Rasulzada”

MULKI PROSESDO ORiZO FORMALARININ
ToTBiQ EDILMOSi: ALMAN HUQUQUNDAN
BAXIS

Amnnotasiya

Miilki miibahisalarin say coxlugu mohkamoalarin is yiikiiniin azaldilmasim zaruri edir. Bu
sababdon  Azarbaycan Respublikas: da daxil olmagla, digar Olkalords bu prosesin
siiratlondirilmasi va sadalasdirilmasi istigamatinda miixtalif islahatlar aparilir. Homin
islahatlarin  siyalisina taraflorin toqdim etdiyi iddia va qarsihgli iddia arizalarinin
strukturlasdirilmas: da aiddir. Biitiin név yeniliklarda oldugu kimi, burada da tatbig zamani
miiayyan risklorin yaranmasi ilo baglh ehtimallar mévcuddur. Onlarin siyahisina adalat
miihakimasina ¢ixis prinsipi, prosesin saffafligimn tamin edilmasi va digar alagali magamlar
aiddir. Magala alman qanunvericiliyinds miivafiq islahatlarin kecirilmasi zamam ortaya
cixan problemli maqamlar va onlara miinasibatda sargilonan yanasmalari tahlil edir.

Abstract

The number of civil disputes makes it necessary to lessen the burden of courts. For this
reason, diverse reforms are being made in various countries, including the Republic of
Azerbaijan, in the direction of speeding up and easing the procedure. Structuring of claims
and counterclaims submitted by the parties belong to this list. As with all types of novelties,
there is a possibility of certain risks during the implementation stage. It includes ensuring
the principle of access to justice and the transparency of the process among other relevant
matters. The article analyses the controversial issues that emerged during the relevant
reforms in German legislation and the approaches taken in relation to them.
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Giris

Mbashkoma miibahisalorinin hsll edilmasi zamam prosesin yazili hissasi
ohamiyyatli rol oynayir. Homin hissenin asas maqamlarindan biri kimi ise
iddia arizasinin hazirlanub toqdim edilmasi gostarile bilar. Orizalar, adatan,
eyni formada yazilmir ve hatta bazi hallarda cari proses tiglin shamiyyatsiz
olan malumatlar1 da 6ziinds ehtiva edir.! Bels ki, iddia arizalarinda dolay1 va
birbasa aidiyyeti ola bilacak biitiin iddialarmn, hemginin faktlarin toplanmasi
tez-tez garsilasilan bir haldir.? Bunun sebabi iss, bir qayda olaraq, mahkemsa
baxis1 baslanildigdan sonra yeni faktlarin ve siibutlarin taqdim edilmasinin
istisna edilmasidir.®

Bu ise, 6z novbasinda, toroflorin, mahkemanin vo hatta bazen vokillorin do
casqinligina sebab olur, ¢linki miiayyen hallarda iddianin tam farqli ve ya
yanlis istigamatde davam etdirilmasi ilo naticalona bilir. Gostarilon problemin
halli {i¢tin ise bazi Avropa Ittifaqu 6lkelorinds iddialarin strukturlagdiriimasi
tolobi irali stirtilmisdiir.* Strukturlasdirma vasitesilo yazili senadlorin
komiyyati azala, xiisusan do miirokkeb masalalorde proses sadelosdirils,
hamginin prosesin samoraliliyinin artirilmasina nail oluna bilar.

Milli ganunvericilik de eyni perspektivden ¢ixis edarok Azarbaycan miilki
prosessual hiiququna benzar yeniliyi taqdim etmisdir. Bels ki, 9 iyul 2021-ci
il tarixli Qanunla Miilki Prosessual Macallaye (bundan sonra AR MPM) asasl
doyisikliklor edilmisdir.® Bunlarin sirasimna apellyasiya vo kassasiya
sikayotlorinin verilmasi zamani formalarin istifade edilmasi macburiyyeti
aiddir. Bels ki, AR MPM-in 361.1, 406.1 ve 407.1-ci maddalerinde miivafiq
sikayatin verilmasinin formasi kimi hamin sablon formalarin tatbiq edilmasi
macburi edilmisdir. Her iki instansiyada istifads edilon forma AR MPM-in
miivafiq olaraq 2 va 3 sayl ©lavealarinds gosterilmisdir. Homginin 363.1.1-1
vo 408.1.1-ci maddalarine asasen, forma tslebinin pozulmasi har iki
instansiyada arizenin geri qaytarilmasi ti¢iin asasdir.

AR MPM-in 10-1-ci maddssine uygun olaraqg, elektron mahkemsa
sisteminin totbiq edildiyi mehkemsalarde miivafiq formalar elektron qaydada
toqdim edilmsalidir. Eyni yanasma kassasiya sikayatlerinin toqdim edilmasi
zamani da miigahids edilir. Bununla bels, Azarbaycan qanunvericiliyinds

! Bax: Martin Zwickel, Die digitale Strukturierung und inhaltliche ErschlieRung zivilprozessualer
Schriftsétze im Spannungsfeld zwischen Parteiherrschaft und Richtermacht (2018); Almuth
Buschmann, Anne-Christin GIaR, Hans-Henning Gonska, Markus Philipp, Ralph Zimmermann,
Digitalisierung der gerichtlichen Verfahren und das Prozessrecht, 180 (2018).

2 Rolf Bender, Jirgen Schwarz, Strukturierter Parteivortrag und elektronische Akte, 372 (1994).
% Azorbaycan Respublikasmin Miilki Prosessual Moacallosi, mad. 167.1.2, 167.1.10, 372.4 (1998);
Alman Mulki Prosessual Macallasi (“Zivilprozessordnung™), § 296 (1887). Burada bax:
https://www.gesetze-im-internet.de/zpo (son baxis 26 noyabr 2022).

4 Bu qayda fransiz hiiququnda Miilki Prosessual Macallonin (“Code de procédure civile”) 753-cli
maddasinda, ingilis hiiququnda Miilki Prosessual Qaydalarin (“Civil Procedure Rules”) 16-ci
bélmasinds miisahids edilir.

% Azorbaycan Respublikasinin Miilki Prosessual Macallosinds doyisiklik edilmasi haqqinda Qanun
(2021). Burada bax: http://e-ganun.az/framework/48016 (son baxis 18 yanvar 2023).
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formalarin  tetbiqinin  ohate  dairesi  proseslorin  novleri  iizre
moahdudlagdirilmamisdir. Onlar yalniz instansiya aidiyyetine @sasen, yeni
apellyasiya vo kassasiya instansiyalarinda baxisda olmasindan asili olaraq
totbiq edilir. Prosesin sadalasdirilmasi maqgsadile forma telebinin moévcud
olmasmma baxmayaraq, onlarin istifadesi zamani toeroflor yenoa biitiin
molumatlar1 avvalki qaydada, struktursuz alave edirlor.

Qeyd edilan problemin halli ti¢iin hiiquq adsbiyyatinda benzer formalarin
totbigi ilo bagh bir sira mosslalor miizakire edilir. Homin miizakirslor
mogqalonin davaminda 0z oksini tapmisdir. Bunlardan an 6namlisi geyd
edilon yeniliklorin totbiqgi zamami odalot miihakimasine ¢xisin
asanlasdirilmasi, yoxsa tam oksino olaraq ¢atinlagdirilmasi ilo bagl olan
miizakirslordir. Digar moasale ise formalarin tetbiginin ohato dairasi ils
baglidir. Burada iki ciir yanasma miimkiindiir: birincisi, onlarin tatbiqini
biitiin nov prosesloro samil etmok va ikincisi, yalniz miisyyen nov
miibahisalarda totbiq etmak.

Alman qanunvericiliyinde de miilki prosessual hiiquq sahesinda
strukturlasdirma ve formalarin tetbiqi ilo bagh banzer dayisikliklor edilmis,
islahatlar zamani qgeyd edilmis masalalor otrafli miizakirs olunmusdur.
Hazirki moagqalenin asas moaqsadi ise Azarbaycan oxucusunun diqqgatine
islahatlar zamani ortaya ¢ixan yanasmani gostormek, hemginin potensial
istlinliik v problemloar barods xebardar etmakdir.

I. Strukturlasdirma

Alman miiki prosesinds strukturlasdirma ilo bagl bir ne¢o cohd olmusdur.
Bunlardan ilki “Stutqart Modeli” adi ile taninmigdir.® Bu modelin ideyas:
proses istirakcilarinin teqdim etdiyi materiallarin tasvirini bir elektron faylda
birlesdirmak idi. Maqgsad ise fayllarin raqemsal idars olunmasimin temin
edilmasine yonalmisdi. O hamginin arizalarin bloklara, diger sozlarls tarkib
hissalorins va iddianin 6ziiniin atrafli sakilds strukturlasdirilmasini nazards
tuturdu.”

Struktur ti¢lin sablon formalarin hazirlanmasi elektron malumatlar: emal
edan proqram teminatinin yaradilmasi tiglin ilkin sert idi. Bu proqram proses
materiallarini istifadaginin isteyine uygun sokillondirs ve eyni zamanda
xronoloji olaraq niimayis etdira bilirdi. Qeyd edilmis taklif radd edilss da,
onun miiayyoan elementlari kegirilmis islahatlarda 6z eksini tapmigdir.

2020-ci il islahatlar1 zamani dayisdirilon maddalarden biri de Alman Miilki
Prosessual Macallasinin (“Zivilprozessordnung”) (bundan sonra “ZP0O”) 139-
cu maddasi idi.* Deyisikliye asasen, 139.1-ci paraqrafin 1 yanvar 2020-ci il
tarixindan qiivvaye minen yeni redaksiyasina tigtincii ctimls alavs edilmigsdir.

® Bender, yuxarida istinad 2.

"Yeno orada, 374-376.

8 Daha otrafli bax: Hendrik Schultzky, Die “kleine” ZPO-Reform 2020, 74 Monatschrift fiir
Deutsches Recht (2020).
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Hamin slaveys gore mahkemays icraat1 strukturlasdirma ve ise baxilmasi
zamani isin tarkib hissalorine boliinmasi selahiyyatlari verilmisdir. Burada
ganunverici orqan iki elementi: strukturlagdirmani ve bolinmeni
torqglondirir. Bels ki, boliinma dedikds, baxis marhalasinds, masalon, bir ne¢a
iddiadan ibaret miirakkeb miibahisenin daha sade torkib hissalorina
boliinmasi ve baxisin hamin hissaler iizre ardicil olaraq aparilmasi nazarda
tutulur.’

Miivafiq olaraq, strukturlasdirma, bir qayda olaraq, herfi menadan irsli
golorok miibahisali masalonin deyil, icraatin strukturlasdirilmas: kimi basa
diistiliir. Burada nazards tutulan mahkams isinin bir ne¢oa prosessual addima
boliinmesidir. Bununla da, mohkemse toroflordon miibahisonin hor bir
morhoalosinde  yalniz homin moarhaloye aid prosessual horokatlorls
kifayatlonmalarini tolab eds bilor. Bu norma prosedurun, yoni prosesin xarici
tozahiiriiniin formalasdirilmas: (formal ve ya vertikal strukturlasdirma)
deyil, onun maddi moenada, yeni miibahiseli moasalonin Oziiniin
strukturlasdirilmasini (horizontal strukturlastirilma) nazordes tutur.

A. Taraflorin arizalarinin tartib edilmasi

Alman miilki prosessual hiiququ iddia arizelorinin meazmununun
strukturlasdirilmasi ti¢tin bir sira toloblor nazorde tutur. Burada timumi
olaraq biitiin orizelora’ vo ya xiisusilo, iddia arizeslorine mdiinasibatda
nazarda tutulan talebler arasinda ferqlondirme aparmaq miimkiindiir. Birinci
qrup, yoni timumi olaraq biitiin sanadlors miinasibatds irali siiriilon toloblars
riayot edilmamasi arizenin birbasa etibarsizligina sebab olmur.!?

Miilki ganunvericilikde islahatlar “Miilki Prosessual Hiiququn
Miiasirlogdirilmasi” iizro Is¢i Qrupuna havale edilmisdir. Homin qrupun
ortaya qoydugu yanasmaya uygun olaraq, toraflerin iddialar1 “asas senad”
adlandirilan imumi bir senadds toplanilmalidir. Bu senad ham teraflar, hom
do mahkema iiglin real vaxt rejiminds al¢atandir. Taraflorin toqdimat ise iki
hissaya boliintir: faktiki ve hiiquqi faktlar.’® Struktur iddia telsbinin qanuni
osaslarina gore deyil, isin hallarmma gors, xronoloji ardicilhqda qeyd
edilmalidir.

® Reinhard Gaier, Strukturiertes Parteivorbringen im Zivilprozess, 48 Zeitschrift fir Rechtspolitik
101, 102 (2015).

10 «Zivilprozessordnung”, yuxarida istinad 3, § 130 (1887).

1 Yeno orada, §253.

12 Bu grup toloblor “Soll-Vorschrift” olaraq adlandirilir. Qeyd edilon normalar miiayyan edilon
taloblara riayat edilmadiyi taqdirds belo (masalon, qgarsi tarafin ad, soyadinin qeyd edilmosi zamani
grammatik sshva yol verilmasi), proses zamani gatigmazliglarin aradan galdirilmasini miimkiin edir.
Digar grup iss “Muss-Vorschrift” kimi adlandirilir va bu taleblar gézlonilmodikds arize darhal geri
qaytarilir.

13 Modernisierung des Zivilprozesses, Diskussionspapier, b6lms V. Burada bax:
https://www.justiz.bayern.de/media/images/behoerden-und-
gerichte/oberlandesgerichte/nuernberg/diskussionspapier_ag_modernisierung.pdf, (Son baxig 11
sentyabr 2022).
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Bununla bels, arizods hiiquqi giymatlondirmenin olmast macburi
deyildir.* Bels ki, miilki prosesin prinsiplarine uygun olaraq teraflor yalniz
faktlarin miioyyon edilmasine cavabdehdir, onlarin giymatlondirilmasi ise
mohkomanin selahiyystindadir. Selahiyyatlerin bu formada bdélgiisiiniin
sobabi ise alman miilki prosesinin inkvizitor xarakterini oks etdiran iura novit
curia prinsipidir.

B. Horizontal strukturlasdirma

Prosesin yazili hissesinin samaraliliyi ii¢lin yalmiz taraflorin arizalarinin
vertikal strukturlasdirilmasi yetorli deyildir. Burada arizelorin torkibi
(horizontal)  strukturlasdirilmasi da  shamiyyetlidir. =~ Horizontal
strukturlastirma dedikdsa orizenin tarkibinin miiayyen edilmis hiiquqi
osaslara uygun olaraq tortib edilmasi nezarde tutulur. Horizontal
strukturlagdirma telobi ZPO-nun 139-cu paraqrafimin birinci abzasinin
ticlincii climlasindon irali gelon bir telebdir. Homin paraqraf mehkemsa
torofindon prosesin maddi olaraq idare edilmasi tslebini miisyyen edir.
Strukturlasdirmanin bu ¢oargiveds hoyata kegirilmasi {i¢iin miiayyan toloblor
yerino yetirilmalidir. Burada ise talob gisminde zorurilik ¢ixis edir. Homin
tolob hakimin proses toraflorine miibahisenin gedisati ilo bagh timumi vo
hartorofli izah vermok 6hdaliyini 6ziinds ehtiva edir.'

Isci Qrupunun toklif etdiyi strukturlasdirma metoduna uygun olaraq
toroflorin iddialar1 ve qarsiligh iddialar1 “ssas senad” adlanan bir senadda
toplanir.’ Senad 6zliiytinds har torafe maxsus iki stitundan ibarat olur ve real
vaxt rejiminda har bir torof ve mahkemas {i¢iin al¢atandir. Senadda toraflor 6z
iddialarini bas veran miibahiss predmetinin faktlarina uygun xronoloji olaraq
geyd edirlor. Toroflorin miibahiso predmetini hiiqugi cohatden
giymatlandirmasi macburi deyildir, lakin predmate slavelarin olunmasi da
istisna edilmir."”

C. Sablonlar va onlarin tatbiq dairasi

Iddia erizesinin strukturlasdirilmasi zamani sablonlarn totbigi miimkiin
alatlorden biri kimi ¢ixis edir. Strukturlasdirma miixtalif asaslara uygun
olaraq hayata kecirilo bilar. Bu istiqamatde miimkiin variantlardan biri kimi
toroflorin arizalarinin xronoloji strukturlasdirilmasi, avvelcaden miisyysan
edilmis sablonlara uygun olaraq hayata kecirilmasi gostarils bilsr.!8

Sablonlarin ve timumi olaraq strukturlasdirmanin tatbiqi ile bagh yaranan
diger suallardan biri de onlarin macburililiyi ve hans1 n6v proseslards tatbiq
edilmasi ile baghdir. Bir qayda olaraq, vekillarin istirakinin macburi oldugu

14 Yeno orada, 38.

15 Reinhard Gaier, Erweiterte Prozessleitung im zivilgerichtlichen Verfahren, Strukturierung und
Abschichtung nach 8§ 139 | 3 ZPO, 4 Neue Juristische Wochenschrift 177, 179 (2020).

16 Modernisierung des Zivilprozesses, yuxarida istinad 13, 35.

17Yens orada, 38.

18 Yeno orada, 37.
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proseslarda strukturlasdirma mahkemanin ve ya teraflorin iradesinden asili
olmayaraq macburi miiayyen edilir, eyni zamanda, onlarin diger proseslarde
da tayin edilmasi istisna edilmir.!” Bununla yanasi, alman qanunvericiliyina
asasan, bir qayda olaraq, ilk instansiya mehkemsalarinda taraflorin vokillor
torofindon tomsil edilmasi macburi deyildir.?

Olava olaragq, kiitlovi xarakter dasiyan ve ya miiayyan ortaq meyarlar iizra
qruplasdirilmasi miimkiin olan hallara aid miibahisalords, masalen, sigorta,
istehlakgi, icaro vo ya amoek miibahisalarinde sablonlarin, bir qayda olaraq,
totbiq edilmasi miimkiin tokliflor siyahisindadir.?! Bunun {ii¢iin miivafiq
sablonlar tesdiq edilmalidir. Bu yanasmani dastokloyenlor ZPO-nun 130c
paraqrafinda Federal @dliyye ve Istehlakcilarin Hiiquqlarmin Miidafiesi
Nazirliyinin ("BMJV") nezards tutulmus sablonlari miiayyon etmok
solahiyyatino istinad edirlor. Mahkomanin is yilikiinlin miimkiin godor
azaldilmas1 ve miibahiselorin holl edilmasi tezliyinin artirilmasina
baxmayaraq, geyd edilon yanasma hiiquq adsbiyyatinda birmenali olaraq
qarsilanmir.?> Sebeb qisminde ise ilk olaraq hemin sablonlarin tartib
edilmasinin ¢atinliyi, diger tarafden, taraflorin samarasiz istifads imkanlar:
gostorilmisdir.

Hamg¢inin mohkeamenin 6z miilahizesine uygun olaraq “normal”
prosedura qayitmaq barade goOsteris vermok solahiyysti de nezoarde
tutulmusdur.?® Belo ki, hakim baxilan isin miirekkeblik saviyyesinin yiiksok
olmasina istinad edarok sablonlarin tatbiginden imtina eds bilor.

II. Tanqid va risklar

Isci Qrupu terofinden toklif edilon strukturlagdirma hiiquq adebiyyati
torafinden birmenali olaraq qarsilanmamisdir. Miizakiralar neaticasinds
strukturlasdirmanin tetbiq edilmesinde texniki imkanlardan istifadeden
sablonlarin shats dairesine ve onlarin diizgiin icra edilmamasi ve ya
timumiyyotls, icra edilmemsasi halinda nezerde tutulan sanksiyalaradek
miixtalif tongidi fikirlor seslondirilmisdir. Bu hissede hemin yeniliklarin
totbiqi istigamatinds miimkiin tenqid ve riskloar miizakire edilacekdir. Bu
istiqamatds ilkin olaraq reqemsal imkanlarin bu prosesds hansi yer tutmasi,
sablonlarin adalsts ¢ix1s prinsipina tesiri ve miisyyan edilon qaydalar riayat

edilmamasi halinda hansi sanksiyalarin nezards tutulmasi miizakirs
edilacekdir.

19 Yens orada, 35.

20 Yyxarida istinad 10, § 78.

21 Mathias Weller, Ralf Kébler, Verfahrensgrundsétze und Modellregeln fiir die grundsatzlich
elektronische Fiihrung gerichtlicher Erkenntnisverfahren, 94 (2006).

22 Bax: Reinhard Gaier, yuxarida istinad 15, 180; Dastokloyanlor: Mathias Weller, Ralf Kébler,
yuxarida istinad 21; Burkhard Hess, § 2 Die Rechtsetzungskompetenzen der Union im Prozessrecht
Européisches Zivilprozessrecht, 1 (2020).

23 Yuxarida istinad 13, 36.

24 Yeno orada, 13.
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A. Texniki imkanlarin tatbiqi

Baslangicda ragemsal vasitalorin dastayi ilo strukturlasdirma ideyas:
tongidls garsilanmisdi. Bu tongidlar, asasan, texniki vasitelorden istifadenin
hacmi ilo bagh idi. Irali siiriilmiis arqument isa strukturlagdirmanin toklif
edildiyi formada tetbiqinin semaresiz olmasi idi.*® Bu proses moahkemsa
aktlarimin tortib edilmasi zamam gondarilon arizelerin elektron formada
doyisiklik edilmadan kogiiriilmasindon ibaratdir. Naticeds, bu, texniki
imkanlarin tatbiginin mehdudlasdirilmasina sebab olur. Bu da 0z
novbasinds, toklif edilon yeniliyin sadace kagiz sonadlerin elektron
illiistrasiyasina barabar olmasina dslalat edir.

Buna gora do rogomsal imkanlardan daha semaorali istifads edilmasi toklif
edilirdi. Masalen, miibahiss ilo bagl aidiyyeti faktlarin miivafiq sistema daxil
edilmasinden sonra siini intellekt bu msalumatlar asasinda miimkiin
mohkomoa gorari layihasini tertib eds bilor. Bu niimune macburi qiivveya
malik deyildir vo yalmiz hakimin faaliyystine destok xarakterlidir.?¢ Qeyd
edilon takliflor Alman prosessual hiiququnda irsliloyis kimi giymotlondirilse
ds, Almaniya Federativ Respublikasinin Konstitusiyasinin 92-ci maddasinin
miimkiin pozulmasi ssbabindon radd edilmisdir.?” Konstitusiya miibahisani
hoall etmak vozifesini hakima havale edir. Texniki tachiz olunmus sistemlorin,
masalan, siini intellektin istifads edilmasi bu maddenin miiddealarini poza
bilor. Yoni burada elektron sistem Konstitusiyada nezerde tutulan “hakim”
anlayisina beraboer tutulmur. Bu da 6z novbesinds, texniki imkanlarin
totbigini  moehdudlasdirir.  Tokliflorin  rodd  edilmesinin  hiiquqi
asaslandirilmasi aglabatan seslonsa ds, roqemsal imkanlarin birbasa istisna
edilmamasi, onun bazi elementlarini bu sahayes inteqrasiya edilmasi, an
azindan onlarin atrafli miizakirasi maqsadauygundur.

Boazi 6lkalar artiq siini intellekti mahkamalarin isini yilingiillagdirmaye va
soffafligin artirllmasina yonelmis alot kimi nazerden kegirir.?® Stini intellekt
gerarlarin gebulunda komokgi kimi das istifads edils bilar.?” Bununla bels, bazi
yurisdiksiyalar garar gabuletms marhalesinds hiiquqi texnoloji vasitalarden
istifade ideyasini, tiimumiyyatls, redd edir. Masalen, 2019-cu ilds Fransada
gebul edilon ganuna asasen, mahkems qorarmmi proqnozlagdira bilon

% Reinhard Greger, Der Zivilprozess auf dem Weg in die digitale Sackgasse, 47 Neue Juristische
Wochenschrift 3429, 3430 (2019).

2 Daniel Effer-Uhe, Strukturierter Parteivortrag im elektronischen Zivilprozess, 1 Zeitschrift fir das
gesamte Verfahrensrecht 6, 12 (2018).

27 Yuxarida istinad 13, 7.

28 Burada nimuns gisminds Kanada gostarils bilor; Bax: Directive on Automatic Decision-Making of
the Government of Canada (2019). Burada bax: https://www.tbs-sct.gc.ca/pol/doc-
eng.aspx?id=32592 (son baxis 11 sentyabr 2022).

29 Carolin Kemper, Kafkaesque Al? Legal Decision-Making in the Era of Machine Learning, 24
Intellectual Property and Technology Law Journal 251, 260 (2020).
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alotlorden istifade qadagan edilmisdir.?® Heatta bunun {i¢lin cinayat
moasuliyyasti do nazerds tutulmusdur.

B. Sablonlarin tatbiqinin adalata ¢catima tasiri

Bir torafden, toraflorin istirak etdiyi prosesds sablonun movcudlugu adalat
miihakimasina ¢ixasin asanlasdirilmasi vasitesi ola biler.3! Bir qayda olarag,
bunu vakil ilo tamsil olunmayan proseslorde miisahide etmoak miimkiindiir.
Belo ki, toraflor xtisusi hiiqugqi tahsils sahib olmadiqlarindan iddia arizslarinin
yazilmasi ilo bagh zoruri bilikloro malik deyildirlar.3 Sablonlarin tatbiq
edilmasi ise onlarin isini shamiyyatli daracads yiingiillasdire bilor. Bununla
bels, bu istigamatdas sablonlarin biitiin n6v mahkama miibahisalarinds tatbiq
edilmasi geyri-real goriiniir. Burada miixtalif timumi xiisusiyyatlare sahib vo
eyni zamanda kiitlovi xarakter dasiyan islar arasinda qruplasdirma aparmaq
olar. Masalan, sigorta hadisasinin bas vermasi va ya istehlak¢i hiiquglarimin
pozulmasi naticasinda yaranan mahkema miibahisalari bels islora niimuna
ola biler. Miivafiq olaraq, yuxarida gostorildiyi kimi benzar cohatlor tizre
timumilagdirilon har bir is qrupuna aid olan zeruri faktlarin, basqa sozlo,
sortlorin siyahis1t miiayyan edilo bilor. Bu halda iddia¢i sablondak: yalmiz
miivafiq sahslori doldurmalidir. Novboti addim olaraq ise siini intellekt
biittin lazimi sahoalorin doldurulub-doldurulmadigini ve ya osaslandirilma
daracesini yoxlayacaqdir.

Qeyd edilan biitiin bu problemlorin aradan qaldirilmas1 miimkiindiir. Har
bir isin xiisusiyyetlorini ohats etmoak {i¢iin sablonlarda zeruri xanalarla
yanasl, alave sahalor do nazards tutula biler. Bununla da, bu sahada toraflar
hamin isi biitiin diger islorden farqlondirdiyini hesab etdiklori maqamlar:
geyd ede bilarler. Sablonlarin tatbiqi vesatetin mehkema terafinden
yoxlanilmasim istisna etmir. Iddia srizesinin sshv dolduruldugu halda ise
moahkamsa 6ziintin maddi prosesin idare edilmaesi 6hdaliklari ¢ar¢ivesinds bu
baradas terafi melumatlandirmaqla sablonlarin tetbiqgini aradan qaldira bilar.

C. Sanksiyanin nazards tutulmamasi

Normanin tetbiginin temin edilmesi onun tertibinden va qiivvays
minmasindan sonra galon an miihiim vezifadir. Icramin tamin edilmasinin
avezsiz elementlarindan biri gisminds onun icra edilmamasi halinda bag vers
bilacok miimkiin sanksiyalarin nezsrds tutulmasi ¢ixis edir. Strukturlagdirma
toklifi qaydalara smal edilmamasine gors sanksiya nazerde tutmadigina gors

30 Malcolm, Langford, Mikael Rask Madsen, France Criminalises Research on Judges (2019),
https://verfassungsblog.de/france-criminalises-research-on-judges/ (son baxig 11 sentyabr 2022); LOI
n° 2019-222 du 23 mars 2019 de programmation 2018-2022 et de réforme pour la justice, mad. 33
(2019). Burada bax:

https://www.legifrance.gouv.fr/jorf/article jo/JORFARTI000038261761?2r=3LmMKQwI17 (son baxis
11 sentyabr 2022).

3! Yuxarida istinad 21.

%2 Florian Specht, Chancen und Risiken einer digitalen Justiz filr den Zivilprozess Vor- und Nachteile
von aulergerichtlichen Konfliktldsungsmoglichkeiten, 3 Multimedia und Recht 153, 157 (2019).
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tonqid edilir.¥® Hoatta miivafiq qorarin® ve is¢i qrupunun toklifi
strukturlagdirmani zaruri etss bels, onun pozulmasi he¢ bir manfi sanksiyaya
sobab olmur. Bunun sababi ise strukturlagsdirmanin yalniz mévcud qaydalara
alava stimul gisminda basa diisiilmasidir.*

Miixtolif yurisdiksiyalar bu masals ilo bagl farqli yanasmalara sahibdirlar.
Niimuna olaraq, ingilis hiiququnda hakimin strukturlasdirma 6hdaliklarins
oamal edilmamasi halinda sanksiya toyin etma soalahiyyati vardir.3® Ancaq bu
solahiyyetin shate dairasi hale do miibahisalidir. Mahkems iddianin radd
edilmosi ilo maddi sanksiyanin toyin edilmasi (masalon, prosessual xarclarin
O0danilmasini tam olaraq bir tarafin tizerine qoyulmasi) arasinda se¢im eda
bilar.%”

Fransiz hiiququ ise strukturlasdirmanin biitiin miivafiq seviyyalarinda
totbiq edilmasini tomin edacak aydin sanksiyalar sistemine malik olmamas1
sobabinden tonqid edilir.?® Belo ki, fransiz miilki prosessual hiiququna uygun
olaraq burada sanksiyalar yalriz bir halda tayin edils bilor. Bu da iddia
orizesindo xiilasanin olmamasi halinda miisahido edilir.*

Noatica

Yeniliklorin tatbiginden goriindiiyti kimi, teraflorin arizelarinin
strukturlasdirilmas: ideyas1 bir ¢ox hiiquq sisteminde 6z aksini tapmasina
baxmayaraq, bu sahads holo do bir sira geyri-miisayyenliklor movcuddur.
Bunlara strukturlasdirmanin hansi hacmds, yoni hansi nov islorda tetbiq
edilmasindoan baslayaraq, reqemsal imkanlarin bu prosesdaki rolunadak olan
bir sira masalalar aiddir. Olave olaraq, texniki vasitslorin, xtisusile do siini
intellektin tatbiq edilmasi miixtalif fundamental suallarin ortaya ¢ixmasina
sabab olur. Bels ki, burada hakimin prosesin idars edilmasindes konstitusiya
ilo. miiayyen edilmis rolu ve miilki prosessual hiiququn fundamental
prinsiplori ilo ziddiyyetlorin yaranmas: askar edilmisdir. Bu sebabden da
texniki vasitalor ilo miixtalif yeniliklorin tatbiq edilmasi, ilk névbadas, genis
miizakira edilmali \C forqli perspektivlarden yanagilaraq
giymeatlondirilmalidir. Hazirki maqals bu magsad {i¢lin alman hiiququnda
movcud olan miizakiralari aks etdirmaye ¢aligmisdir.

Azarbaycan tacriibasinde hal-hazirda formalarin tatbiq edilmasi ile bagh
yalniz instansiya meyarina gora bolgii movcuddur. Burada alman
tocriibesinda oldugu kimi, ilk ndvbade miisyysn sads va kiitlovi xarakter
dasiyan miibahisalarda tatbiq edilmasi daha magsadauygun hesab edils biler.

33 Gaier, yuxarida istinad 15, 177.

34 Verhandlungen des 70. Deutschen Juristentages, 15 sayli Qorar (2014).

% Yuxarida istinad 13, 31.

36 Martin Zwickel, Die Strukturierung von Schriftsatzen, 16 Monatsschrift fiir Deutsches Recht 988,
991 (2016).

37 Yeno orada, 991; Daha strafli bax: Thomas Schuster, Writ - Claim form — Klage (2006).

38 Zwickel, yuxarida istinad 36, 989-990.

% Yens orada.

119



	Flipping a Coin for Copyrightability of Illegally Placed Street Art
	Introduction
	I. Copyright protection for street art (graffiti)
	A. General legal framework for the copyright protection of street art
	B. Copyright and illegally created street art

	II. Economic and moral rights of street and graffiti artists, balancing conflicting interests
	A. Economic rights of street and graffiti artists
	B. Moral rights of street and graffiti artists
	Conclusion

	The Electronic Apostille in Worldwide Circulation of Public Documents
	Introduction (1)
	I. Force of foreign public documents
	A. Requirements for authenticity
	B. Types of authentication of foreign public documents

	II. The problems de lege lata: legal regulation of the e-APP
	A. Competence of the HCCH’s organs
	B. No obligation to recognise the electronic apostille
	C. Obstacles created by electronic documents

	III. Options de lege ferenda: solutions for implementation of the e-APP
	A. Adaptation of the Convention
	B. Establishment of a uniform technical procedure

	Conclusion
	Patent və Sui Generis Sistemləri Çərçivəsində Bitki Müxtəlifliyinin Hüquqi Mühafizəsi
	Giriş
	I. Azərbaycan Respublikasının qanunvericiliyində bitkilər patentin obyekti kimi
	A. Bitki, bitki müxtəlifliyi və seleksiya nailiyyətinin mühafizə rejiminin determinantı
	B. Genetik modifikasiya olunmuş bitkilər ixtira hesab edilirmi?

	II. UPOV Konvensiyası: bitki müxtəlifliyinin mühafizəsində sui generis model
	A. UPOV Konvensiyası: əqli mülkiyyət hüquqlarının inkişafında yeni era
	B. Effektiv sui generis sistemi nələri ehtiva etməlidir?
	C. Hüquq pozuntusunu istisna edən hallar: “Fermerlərin imtiyazları” konsepsiyası

	III. Patentin keyfiyyəti
	A. Patentin keyfiyyəti konsepsiyasının məzmunu
	B. Açıqlama tələbi patentin keyfiyyət elementi kimi

	IV. Qanunda Konvensiyadan fərqli qaydaların təsbiti
	Nəticə
	International Organisations and Accountability for Human Rights Abuses: Obstacles Caused by Jurisdictional Immunity
	Introduction (2)
	I. Jurisdictional immunities: necessity or obstacle?
	II. Existing accountability framework
	A. Reports of ILA’s Committee on Accountability of International Organisations
	B. ILC’s Draft Articles on the Responsibility of International Organisations
	C. Mutatis mutandis applicability
	III. Established mechanisms and way forward

	A. Alternative remedy approach
	B. Judicial approach
	C. Proposed mechanisms
	Conclusion


	The Right to Work for Ukrainian Refugees and Its Realization in Europe
	Introduction (3)
	I. Protection of fundamental rights of refugees in international law
	II. European Union legislation on refugees and current issues of Ukrainian refugees’ right to work in the EU
	III. Practical implementation of the protection of the right to work of refugees in EU member states
	A. Employment of Ukrainians in Poland
	B. German legislation on the right to work of Ukrainian refugees
	C. Labour rights of Ukrainian refugees in Latvia

	IV. Problems of the realization of the right to work for refugees
	Conclusion (1)
	Mülki Prosesdə Ərizə Formalarının Tətbiq Edilməsi: Alman Hüququndan Baxış
	Giriş (1)
	I. Strukturlaşdırma
	A. Tərəflərin ərizələrinin tərtib edilməsi
	B. Horizontal strukturlaşdırma
	C. Şablonlar və onların tətbiq dairəsi

	II. Tənqid və risklər
	A. Texniki imkanların tətbiqi
	B. Şablonların tətbiqinin ədalətə çatıma təsiri
	C. Sanksiyanın nəzərdə tutulmaması

	Nəticə (1)

