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THE HISTORICAL DEVELOPMENT
OF CRIMINAL OMISSION: FROM PAST TO PRESENT
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Abstract

To deeply understand the essence of crimes committed by omission from the objective
perspective in criminal law theory, it is essential to comprehensively study the developmental trends of
such acts in the criminal-legal history of Azerbaijan. The present research primarily aims to
investigate how criminal omissions have been described and classified across various legal-historical
stages. The main objective of this article is to examine how omission has been regarded as socially
dangerous conduct throughout the key periods of Azerbaijan’s legal history starting from ancient
customary law norms and religious-legal traditions, continuing through the codified acts of the
imperial, Soviet, and post-independence periods. Within this context, particular attention will be given
to the characteristics of legal norms that either criminalized omissions or did not regulate such acts,
alongside an analysis of the features of omissions within different socio-political formations. This
study will be conducted with reference to primary legal sources and historical documents, including
ancient customary law norms, Sharia-based rules, the legislation of the Russian Empire, Soviet
criminal laws, and contemporary criminal legislation of the Republic of Azerbaijan. The comparative and
historical-legal analysis presented herein aims to explore the historical development of criminal omissions
and contribute to a deeper theoretical and practical understanding of liability based on omission.

Keywords: criminal-legal history, publicly dangerous act, objective aspect, passive behavior,
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I. Introduction

The study of the developmental stages of criminal omission within the history of Azerbaijan’s
criminal law represents a longstanding and significant area of legal research. It serves as a lens through
which the evolution of society and the nature of legally protected social relations can be understood. Over
the years, this issue has reflected changes in legal thought, state policy, and societal values, thereby
shedding light on how omission has been conceptualized and addressed as a form of criminal behavior.

In order to objectively examine the criminal-legal development of socially dangerous acts
committed by omission, the history of criminal law in Azerbaijan may be conditionally divided into
several periods: the Ancient Period (pre-7th century BCE); the Islamic Period (8th—18th centuries); the
Russian Empire Period (19th century-1918); the National Independence Period (1918-1920); the Soviet
Period (1920-1991); and the Modern Period following the restoration of independence (1991—present).

I1. The historical development of criminal omission

In the Ancient Period, the primary sources of law in Azerbaijan were customary law, with Avesta and
its parts (sections) serving as written sources. From the perspective of criminal law, the most significant part
of the Avesta, known as the “Vendidad”, was dedicated to criminal liability and punishment institutions.
During this period, the criminal categorization of acts was primarily determined in terms of their harm to
social relations, particularly moral and religious relations. Specifically, the outward aspect of the act in
criminal law was defined as omission, which was characterized by the failure to follow prescribed rules or the
refusal to act. It should be noted that the canonical norms established in the Vendidad stemmed from the
requirements of the Zoroastrian religion at the state level. This meant that the prohibited act was considered
both a religious and a state crime. According to the Avesta, violations of specific religious rituals and rules of
the Zoroastrian faith, and the failure to carry them out (omission), were regarded as crimes, for which
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corresponding punishments, particularly physical punishments, were prescribed. For example, according to
Zoroastrianism, the corpses of deceased individuals were to be taken to remote places away from inhabited
areas for scavengers like birds and animals to consume. If someone violated this instruction or failed to carry
it out (showed omission), they were to be punished with 200 lashes. The Avesta also considers violations of
religious rules regarding animals as criminal acts, subject to punishment [8, p. 23].

For example, in terms of the form of crimes committed by omission, the Vendidad considered it
a criminal act to deprive animals, particularly dogs of any breed, from food or to fail to provide them
with food. Not providing food to a sheepdog was even equated to the act of depriving the head of the
family of food. The criminalization of this act can be attributed to the irreplaceable role of dogs in the
development of livestock at that time. Another intriguing act that found its place in the Vendidad was
the failure to provide services to women on certain days [6, p. 38].

At the beginning of the Middle Ages (early Middle Ages), with the development of feudal relations
in the ancient Albanian state within the boundaries of modern Azerbaijan, there arose a necessity for the
adoption of new legal regulations to govern social relations. Eventually, the “Code of Laws” (canons),
consisting of 21 articles, was adopted by the Aquen (Aluen) church council in 488, which incorporated
rules regulating various legal relations [7, p. 38]. The canons, which contained numerous provisions related
to criminal law, primarily criminalized acts committed by action from an objective aspect. However, within
the sphere of crimes against religious (state) and public order, the act of “not working on Sundays and not
going to church” could serve as an example of a crime committed by omission from an objective aspect.

In the mid-early Middle Ages, during the Arab invasions, the formation of new social relations
in Azerbaijan had a significant impact on law, especially criminal law. The emergence of Islam in the
7th century in Arabia led to the formation of the Muslim legal system.

Muslim criminal law regulates the actions that must or must not be performed in order to ensure social
order and stability, the means and measures that can prevent these acts, the rules that must be formulated and
applied concerning offenders, and the methods, procedures, and forms of application required by the
competent authorities and courts. Muslim law, undoubtedly, in accordance with the teachings of Islam, did
not only affect governance but also had a profound influence on social life [14, p. 27]. It should be noted that
Muslim law maintained its influence in Azerbaijan for a long period, with its application being limited during
the era of the Russian Empire’s occupation and afterward. The sources of Islam were also considered the
sources of Muslim criminal law. These primarily included: the Quran (Meccan and Medinan surahs); Sunnah
(Hadith) (the actions or omissions of Prophet Muhammad in relation to events, whether through his words,
deeds, or omission) and other sources such as consensus (Ijma) and analogy (Qiyas).

In Muslim criminal law, some scholars note that criminal acts, in terms of their outward
manifestation, are committed either by active or passive actions [5, p. 317-318]. However, in line with
criminal law theory, many authors argue that, in Muslim criminal law, a socially dangerous act can be
committed in two forms: by action, that is, the commission of forbidden acts, or by omission, that is,
the failure to perform obligatory actions (or the refusal to do so) [6, p. 76]. Thus, some Islamic
scholars do not consider omission as a “lack” but regard the failure to perform what is required by the
religion as creating responsibility and a basis for punishment. Modern scholars of Muslim law
categorize crimes committed by omission as including: failure to provide public assistance, evading
testimony, shirking from jihad (holy war), and so on [12, p. 294].

After the adoption of Islam, statehood traditions in Azerbaijan were revived, leading to the
formation of local Muslim feudal states. During this period, with the Seljuk influx, the Turks became
the dominant ethnic group in the Caucasus. In the 11th century, the famous Seljuk statesman and vizier
Nizam al-Mulk (1018-1192) wrote the Siyasatnama, also known as Siyer al-Muluk, which served as a
legal source. This work was a didactic and political book that encompassed theories on state
administration, political, and social matters. In the section of the book dedicated to “State officials and
administrators”, the duties of specific subjects were clearly outlined, and the scope of acts considered
criminal was defined [10, p. 318]. Here, acts committed by omission, such as failing to execute orders,
not collecting taxes on time and delivering them to the treasury, and similar actions, were considered
serious crimes committed by specific subjects. Beginning in the early 13th century, the expansion of
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the invasions by the nomadic Mongol tribes led to the creation of the Mongol Empire, stretching from
Asia to Europe. By the mid-century, this culminated in the formation of the llkhanate state in
Azerbaijan. The Great Yasa a legal code compiled during the reign of Genghis Khan, was considered
the primary legal source of the time. This code, adapted to the conditions of the period, was a refined form
of Mongol customs. Known for its harsh punishments, the Great Yasa prescribed the death penalty for acts
of omission such as failing to assist a comrade in battle or fleeing from combat [6, p. 129].

In the Ilkhanate state, the reforms implemented by Mahmud Ghazan Khan, who came to power
in 1295, had significant legal importance. His reforms, which covered various aspects of the state’s
social, economic, and legal life, were reflected in nearly 40 decrees he issued. These decrees imposed
severe punishments for failure to comply with the regulations (omission), including the execution of
emirs and judges. According to Ghazan Khan’s tax reform, individuals who failed to pay taxes on time
were fined, while those who did not pay any taxes at all faced corporal punishment of 70 lashes and
were subjected to enslavement [5, p. 30]. In the 14th-15th centuries, during the period of feudal
fragmentation in Azerbaijan (including the Chobanids, Bayanduris, Baharlus, Darbandis, Safavids, and
others), the lack of a centralized state negatively affected state administration, particularly the
country’s legal system. However, in the 15th century, an important legal source was the Qanunnama,
compiled between 1470-1477 under the order of Sultan Hasan Bayanduri. This legal code played a
significant role in regulating various issues [9, p. 420]. The provisions reflected in this “Ganunnama”,
particularly those concerning the legal status of peasants and taxes, remained in legal force until 1557,
when a new Qanunnama titled Dastur-ul-Amal Shah Tahmasp was adopted by Shah Tahmasp I.

In the mid-16th to 18th centuries, with the establishment of centralized state power (Qizilbash
state), other rulers: Shah Tahmasp I, Shah Abbas I, Sultan Hussein, and Nader Shah — adopted
financial and administrative regulations, as well as public order laws. These laws often targeted issues
such as bureaucratic greed, abuse of office, failure to pay taxes, and the production of poor-quality
goods. Such acts, typically accompanied by omission, were classified as state crimes.

From the mid-18th century, the increasing feudal fragmentation and the wars between Russia
and Iran in the early 19th century transformed Azerbaijan into a battlefield between the two empires.
This division of the country between the two empires resulted in a significant transformation of the
legal system in Northern Azerbaijan after its annexation by the Russian Empire.

In the “Regulations on Court and Enforcement of Court Judgments, Concerning the Crimes and
Offenses of the Inhabitants of the Former Tatar Districts, the Yelizavetpol Province, the Muslim Provinces,
and the Mountain Peoples”, issued by the Russian Empire in 1831, it was stated that the punishment for a
crime must always be proportional to the degree of the participant’s guilt. According to these regulations, a
person who conceals a crime committed by omission and fails to report it was subjected to a whipping or
rod punishment, not exceeding 100 lashes [6, p. 148]. On August 15, 1845, the Russian Empire adopted the
first codified act in criminal law, the “Code of Crimes and Penal Sanctions” (“Ugolovnyy Ustav”). The
code consisted of 12 sections and 2,224 articles, organized into chapters and sections, and was intended to
be applied to all subjects of the Russian Empire [13, p. 4.]. The first section of the Code of Crimes and
Penal Sanctions included general legal principles. It defined criminal actions as not only actions that
directly violate the law but also as the failure to comply with legal directives (omission) under the threat of
punishment. An example of omission in this context is the crime of disobedience to authority, where failure
to act in accordance with governance rules was considered a criminal act.

At the end of the century, the development of the philosophy of enlightenment in Azerbaijan
brought to the forefront issues such as independence and the ideas of freedom, as well as the resolution
of national destiny. In the modern era — at the beginning of the 20th century, following crises in the
Russian Empire and its collapse, the political situation that emerged in the region further strengthened
the idea of establishing an independent and free state. As a result of the Azerbaijani people’s national
liberation struggle against Tsarist Russia, the independent state they established in North Azerbaijan —
the Azerbaijan Democratic Republic (ADR) was the first secular democratic republic and
parliamentary republic in the Turkic and Muslim worlds [11, p. 4]. During the period of the Republic,
many laws and draft laws were developed in various fields, particularly in state and legal
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administration. During the Azerbaijan Democratic Republic (ADR), principles such as legality and the
necessity of punishment were considered essential factors when determining criminal responsibility.

In March 1920, a draft law titled “Responsibility of Relatives for Hiding Deserters” was
prepared. Although it passed the initial discussions, it was not possible to present it for parliamentary
debate due to the developments of the events at the time. This draft law, which was of significant
importance for the security of the state, regularly subjected to attacks, included provisions that held
relatives living in the same settlement as deserters, as well as local administrative officials, responsible
for failing to report military draftees who did not report to their military recruitment centers. This
responsibility extended up to the fourth degree of kinship [8, p. 349]. After the collapse of the
Azerbaijan Democratic Republic, which preserved its independence for only 23 months and etched its
name in history, the process of Sovietization transformed all spheres of law, which, in essence, became
politically and ideologically driven. These characteristics did not bypass criminal law as well.

In Azerbaijan, the initial provisions of Soviet criminal law were determined by the “Decree on
People’s Courts” dated May 12, 1920. The decree prohibited the application of the laws of the Azerbaijan
Democratic Republic, but since the decree did not fully define criminal acts, the identification of criminal
actions and the imposition of penalties were entirely left to the discretion of courts serving the regime,
which justified the political-ideological legal thinking behind justice. Although the concept of a crime was
not explicitly defined in the decrees, the general instructions established there categorized a crime as a
socially dangerous act or omission. The 1922 Criminal Code of the Azerbaijan SSR included a definition
of crime with a completely political content. Article 6 of the Code stated: “Any publicly dangerous act or
omission that threatens the principles of Soviet rule and the legal norms established by the peasant-worker
government during the transition to communism is considered a crime” [4, p. 24].

In a certain sense, the 1960 Criminal Code of the Azerbaijan SSR, which stood out for its credibility
among the legal codes adopted during the Soviet period (1922, 1927, 1960), criminalized actions that were
inconsistent with the public-political formation of that time. Based on this, the chapter on “State Crimes”
specifically highlighted the particularly dangerous state crimes, among which the crime of “treason” defined
in Article 57 of that Code holds particular interest. In this regard, this act, which objectively has an alternative
criminal composition, is expressed through an omission: (fleeing abroad or) refusing to return to the USSR
from abroad, i.e., not returning to the homeland (not coming back), which was considered a crime [3, p. 21].

In the late 20th century, the crises within the USSR and the crimes committed against our people
led to the restoration of independence. On October 18, 1991, during a session of the Supreme Soviet of
the Republic of Azerbaijan, the “Constitutional Act on the State Independence of the Republic of
Azerbaijan” was unanimously adopted, and Azerbaijan regained its independence. The Constitution of
the Republic of Azerbaijan, adopted on November 12, 1995, through a nationwide referendum, laid the
foundation for the creation of democratic, legal, and secular legislation across all legal spheres [1, p. 5].

The Criminal Code of the independent Republic of Azerbaijan, adopted on December 30, 1999,
provided the most comprehensive definition of “crime”. According to Article 14 of this Code, the
commission of a socially dangerous act (whether through action or omission) in a culpable manner,
under the threat of punishment, is considered a crime [2, p. 53]. In the currently effective Criminal
Code, while there is no specific definition for omission, various sections and chapters of the Special
Part of the Code address certain social relations and define them both in terms of the form of the act
committed (action/omission) and solely as a form of commission (omission only).

[11. Conclusion

This article further clarifies that throughout different historical periods, depending on the
political and social context, the scope of criminal actions in Azerbaijan and their constituent
characteristics have varied. In particular, the issue of responsibility for crimes committed through
inaction has been criminalized in accordance with the demands of the specific time.

Considering the legal-historical essence of inaction, as well as the criminological indicators of
crimes committed through inaction and the analysis above, it is important to emphasize that inaction,
as a necessary feature of the objective aspect of a criminal composition, must be deeply studied as a
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necessary category in criminal law with its own distinctive characteristics. Moreover, the types and
classification of criminal actions that fall within this category should be analyzed accordingly.
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CINAYOTKAR HOROKOTSIZLIYIN INKISAF TARIXI: KECMISDON BU GUNO
VUQAR QBDIMOV!
Annotasiya
Cinayat hiliqug nazariyyasinda obyektiv cahatdon harakatsizliklo  toradilon  cinayatlarin

mahiyyatini darindon anlamaq Ggln bu amoallorin Azorbaycanin cinayat-hliquq tarixindaki inkisaf
meyillorini ahatali 6yranilmasi olduqca zoruridir. Cari arasdirmada baslhica olaraq cinayatkar
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harakatsizliyin muixtalif hiqugi-tarixi marhalolorda neco tovsif edildiyi, tasniflosdirildiyi tadqiq
edilacakdir. Azarbaycan hliquq tarixinin asas doévrlari arzinda, yani qadim adat hiiququ qaydalarindan
vo dini-hiiquqi ananalardon baslamis imperiya, sovet va mistoqillik dévrinin macallalasdirilmis
aktlarinda harakatsizliyin ictimai-tahlUkali davranis kimi neca Qabul edildiyini arasdirmaq magalanin
asas maqsadini toskil edir. Qeyd edilon kontekstdo diqgat asasan harakoatsizliklo téradilon amoallori
cinayat hesab edan va bu cir amallari tonzimlamayan hiiquqi normalarin xiisusiyyatlaorina yonaldilacak
vo mixtalif ictimai-siyasi formasiyalarda harakatsizliklo téradilon amollorin  xususiyyatlori tohlil
edilocakdir. Bu aragdirma ilkin hiiqugi manbalara va tarixi sanadlara qodim adat hiiququ normalarina,
sariat asasl qaydalara, Rusiya imperiyasiin ganunvericiliyina, sovet dovrl cinayat ganunvericiliyina
Vo mulasir Azarbaycan Respublikasinin cinayat qanunvericiliyina istinadon aparilacaqdir. Qeyd edilon
muqayisali va tarixi-hliquqgi tohlil cinayatkar harokatsizliyin tarixi inkisafini tohlil etmaklo ona goéra
masuliyyatin nazari va praktik asaslarinin éyranilmasina t6hfa veracakdir.

Acar sozlar: cinayat-hiquq tarixi, ictimai-tahlikali amal, obyektiv cahat, passiv davranis,
harakatsiz davranis, cinayatkar harakatsizlik, kriminallasdirma, dekrviminallasdirma.

MCTOPUSA PASBUTHS ITIPECTYIIHOI'O
BE3JEUCTBUA: OT NPOILIIJIOTO 1O HACTOALIEI'O

BYT'AP I'AJJUMOB!

Pe3rome

s enyboxkoeo noHuManus CywHOCMU NPecmynieHull, CO8ePUEHHbIX Nymém 6e30eticmesus ¢
00beKMUBHOU CMOPOHbBL 8 MEOPUU Y20JI08HO20 NPABA, HeOOXOOUMO 8CECMOPOHHE U3YYUMb MEeHOeHYUU
Ppazsumusi makux OesiHull 8 Y2ol08HO-npasosoll ucmopuu Azepbaiioxcana. Hacmosiwee uccieoosanue
8 nepgylo ouepedb HANPABIEHO HA AHAIU3 MO20, KAK NpecmynHoe 0Oe3delicmeue ONUCHIBAIOCh U
KAACCUuUUUpos8anocy Ha pasiudnbix npasogo-ucmopudeckux smanax. OcCHO8HAsL yYelb OAHHOU
cmamvy — UCCe008amn, Kaxk besoeucmeaue paccmampusalocs Kak 00uecmeeHHo OnacHoe nogeoenue
8 KIIouegble nepuoobl NPasosoll ucmopuu Azepoatiodxcana, HAYUHAsL ¢ HOPM OpesHe20 0ObIYHO20 NPAsa
U Penucuo3HO-npagosvix mpaouyull, NpPoooaXCds uepe3 KoOUPUUUPOBAHHbIE AKMbL UMNEPCKO2O,
COBEMCK020 U NOCMCOBEMCK020 Nepuodos. B oannom xouwmekcme ocoboe numanue Oyoem yoenieHo
Xapakxmepucmukam npasoeuixX HOPM, KOmopwvie IUOO0 KpUMUHAIU3UPOSAnu Oe3delicmaue, aubo He
pecyauposany maxue OesHus, a makdxice amaiuszy ocobennocmeil Oe3oelicmeuss 6 pPAa3IUYHbIX
coyuanvHo-noaumudeckux — gopmayusx. Hccredosanue 0Oyoem nposooumscsi ¢ ONOpPou  Ha
NepeOUCMOYHUKY U UCMOPUYECKUe OOKYMEHMbl, BKIIOYASL HOPMbL OPesHe20 00bIYHO20 Npaesd, npasud,
OCHOBAHHble HA wiapuame, 3aKoHoOamenbcmeo Pocculickoll umnepuu, co8emcKoe Y20Jl08HOe
3AKOHO0AMENbCMBO U COBPEMEHHOE Y20NI08HOE 3aKOHOOamenbcmeao Aszepbaiiocanckou Pecnybnuxu.
Ilpeocmasnenuviti  cpagHUmMenvublll U  UCMOPUKO-NPABOBOL  AHANU3 HANPAGIEH HA  U3YHeHue
UCTNOPUHECKO020 PAa36UMUsl NPecmynHo2o 0e30elicmeusi U 6HeceHue e6Kaada 6 Oofnee 2nyboKoe
meopemuyeckoe U NPaKmu4eckoe NOHUMAHUe OMEemcmeeHHOCMU, OCHOBAHHOU HA Oe30elicmaull.

Knrouesvle cnoea. yzon06no-npasosas ucmopus, 0OWeECMBEHHO ONACHOe OesHUe, NACCUBHOE
nogedenue, bezoesimenbHoe nogeoeHue, npecmynHoe De30etcmeue, KPUMUHATUZAYUSL, OeKPUMUHATUSAYUSL.
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