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The principle of party autonomy plays a significant role in arbitration. By applying this principal
parties agree on the provisions of a contract, rights and obligations of parties, performance form of
the contract etc.

It is not always possible to predict the right intention of parties. Therefore, arbitral tribunal,
most of the time, refer to the provisions of applicable law chosen by parties. According to this principle,
the parties are free to make their own contract and choose an applicable law.

However, in the absent of choice by parties, does arbitral tribunal have a power to decide on an
applicable law? If yes, based on what criteria does arbitral tribunal decide? These issues are very
crucial in arbitration.

Choice of Law by Parties

All modern arbitration legizlations recognize party autonomy, i.e. parties are free to choose a
substantive law or rules applicable to the merits of the dispute to be resolved by arbitration.

Choice of law provides certainty, predictability and uniformity. Parties make express or implied
choices that free arbitrators from this difficult task.

Parties usually choose a legal system which is understood as the substantive law of that state
and not its conflict of law rules. As also, the Article 28 (1) of UNICETRAL Model Law says:

"Any designation of the law or legal system of a state shall be construed unless otherwise
expressed, as directly referring to the substantive law of that state and not to its conflict of laws rules.

Parties are also allowed to choose general principles of law, lex mecatoria or authorize the
tribunal to act as amicable composituers or to decide as ex aequo et bono. Parties are free to make
"floating clauses" as well which means parties choose two different substantive laws, one applied if
the dispute in one jurisdiction and if it is in another, the other substantive law is applied and these
clauses are common in bills of lading.

Choice of Law by Arbitrators

When parties have made no choice of law or even if they have done so, arbitrators face with
problems in the conflict of laws rules.

In the absence of a choice of law by the parties, the power of arbitral tribunal to apply the rules
to the merits of the dispute can be considered as extension of the principle of party autonomy. [1]
Arbitrator, in the absence of choice of law, tries to link the contractual issues, in other words, the
intention of parties with a relevant law or rules.
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There are three approaches to the choice of law by arbitrators: [2]

1) Directly, applying the law which appears to be most relevant or has the closest connection.

2) Indirectly applying conflict of laws rules

3) Deciding as ex aqueo et bono

By applying conflict of law rules arbitrators may choose a relevant law or rules to apply;

a) Conflict rules of the place of arbitration,

b) Conflict rules most closely connected with the subject matter of the proceedings,

¢) Conflict rules the tribunal considers relevant

d) Converging conflict of laws rules and

e) General principles of conflict of laws

According to the conflict rules of the place of arbitration, arbitrators apply the law of the place of
arbitration (lex arbitri). Also, worth to mention that there is no requirement to apply the choice of law rules
of the place of arbitration and this freedom of conflict of laws system originates from Article VII European
Convention and has been adopted in many arbitration laws and rules.

Conflict of law rules are most closely connected with the subject matter of the proceedings ignores the
autonomy of the arbitration process and by applying the conflict rules of that state most closely related to
the dispute, an arbitrator relinquishes the power to decide on an applicable law.

In converging conflict of law rules arbitral tribunals often adopts this approach to avoid choosing any
single system of conflict of law rules. [ 3]

Arbitral tribunal usually does limit its powers to substantive law, but also, can apply general principles
of law.

According to direct choice of law by arbitrators, arbitral tribunal applies any substantive law which
can be limited to national laws, contractual agreements, and trade usages or can be unlimited which means
arbitral tribunal applies any law or rule that considers relevant.

Article 1496 of French Code of Civil Procedure provides that in the absence of an express choice of
law, arbitrators:

"Shall resolve the dispute in accordance with the rules of law he or she considers appropriate”.

The example for limited direct choice of law: German law in this case is restrictive and controlling.
According to Section 1051 (92) of the ZPO (German Code of Civil Procedure):

"Failing any designation by the parties the arbitral tribunal shall apply the law of the state with which
the subject matter of the proceedings is most closely connected"

The Limits to the Principle of Party Autonomy

Sometimes, even though parties choose an applicable law, arbitral tribunal does not apply it, WHEN:

1) Itis incomplete

2) The choice was unconscionable or unfair and

3) It is surprising in the circumstances of the contractual relationship

There are some situations when arbitral tribunal limits the application of the principle of party
autonomy. These situations come out when relevant mandatory laws and the implications of public policy
are considered.

Arbitrators must apply the mandatory rules of the law chosen by the parties, subject to compliance
with international public policy. [4]

International arbitrators usually apply the mandatory rules of the place of arbitration or the place
where the contract was to be performed or the law of the place of arbitration.

In the case OTV and Hilmarton the contract was between English and Alger Company but the contract
was governed by Swiss law. Algerian law prohibits the use of intermediaries and the mandatory rules of the
place of arbitration are applied. However, the Court of Justice of the Canton of Geneva rejected these
mandatory rules and held that unlike corruption the use of intermediaries did not offend Swiss law, which
was applicable to the merits of the case.

The principle of party autonomy is also subject to the rules of international public policy:

"The fundamental economic, legal, moral, political, religious and social standards of every state or
extra —national community. Examples of international public policy include not seeking to bribe or corrupt
government officials, arrangement to smuggle goods in to or out of a particular country etc". [5]

Contracts which have these activities as their object will often be illegal or unenforceable under the
laws of many countries, but to circumvent the application of such laws parties may expressly submit their
contract to some other law that would validate the contract or authorize the tribunal to solve a dispute.

Parties’ autonomy in the choice of procedural law is defined or protected either by New York
Convention 1958 or UNCITRAL Model Law 1985.
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Article V(1) (d) of New York Convention recognizes the parties freedom to agree upon the
arbitral procedures, including procedures different from the default procedures prescribed by the
laws of the seat where the parties have made such an agreement, also, Article V(1) (d) requires that
their agreement be followed, notwithstanding contrary procedural rules in the seat.

The UNCITRAL Model Law (Article 19 (1)) is providing in that "subject to the provisions of
this law, the parties are free to agree on the procedure to be followed by the arbitral tribunal in
conducting the proceedings". In the absence of choice of procedural law, the arbitral tribunal has a
discretionary right to choose procedural law.
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Togrul Quluzadas
ARBITRAJDA TOROFIN SECIiM AZADLIGI PRINSiPiNiN ROLU
Xiilasa

Arbitrajda teraflarin muxtariyyat prinsipinin ahats dairasi genisdir va goriindiiyii qadar sada
deyil. Bundan alavs, bu prinsip mahdudiyyatlara maruz galir ve hiiquq se¢imi edilmadikds, arbitraj
moahkamasi miivafiq qanunu se¢mak va ya mahkemanin miivafiq hesab etdiyi qaydalar tatbiq
etmakla miibahisani hall etmak liciin diskresiyon salahiyyate malikdir. Bundan salavs, arbitrlarin
“ex aequo et bono” prinsipina asaslanaraq garar vermak salahiyyati ayrica arasdirma talab edir.

Toghrul Guluzadeh
ROLE OF PRINCIPLE OF PARTY AUTONOMY IN ARBITRATION
Annotation

Having said all this, the scope of principle of party autonomy in arbitration is wide and not
so simple as it seems. Moroever, this principle is subject to limitations and in case of non-choice of
law, arbitral tribunal takes a discretionary power to choose a relevant law or decide on a dispute
by applying rules which the tribunal consideres relevant. Additionally, to note the power of
arbitrators to decide as ex aequo et bono has many aspects to be seperately discussed, as its
application creates a lot of obstacles.

Torpysa I'ynysaae
POJIb IPUHIUIIA ABTOHOMUHU CTOPOH B APBUTPAXKE
Pe3iome

[IpyHLIMI aBTOHOMUU CTOPOH B apOUTparke LIMPOK U HE TaK NPOCT, Kak KaxkeTcs. Kpome Toro,
3TOT NPUHLUIN TMOJAJIEKUT OrPAaHUYEHUSM, W MPHU OTCYTCTBUU HOPUJUYECKOTO0 BbIOOpa
apOUTpPaKHBIN Cy/J UMeeT AUCKPEIMOHHbIE T0JIHOMOYHS BbIOMPATh COOTBETCTBYIOIIEE TPABO UJIU
paspeuiaTh Cop, NpUuMeHssl IpaBUJa, KOTOPBIE CyJ, COUTET Liesiecoo6pa3HbIMU. KpoMe Toro, mpaBo
apObUTpPOB MPUHUMATh pellleHUs1 Ha OCHOBe NMPUHIMIA «eX aequo et bono» TpebyeT OT/e/bHOTO
vccieJ0BaHUsI.



