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VIIECTBYIOT Pa3IMYHBIE TOUYKH 3pe-
HUS KacaTeJbHO COJIEp)KaHUs 3a-
KIIFOUUTEIIFHOTO JTarna pacclieloBa-

Hus. [lo Hamemy MHeEHHIO, HaubOoJee aKTyallb-

HOH B JJAHHOW KaTeTOPHUH IPECTYIUICHUN SBIISET-

Csl IepeyeHb JIEMEHTOB, MpeAcTaBieHHbIX Kome-

cosoit A.C. [3, c. 1207]:

1) aHanu3 coOpaHHBIX paHee MOKA3aTeNbCTB;

2) O3HAaKOMJICHHE C MaTepHalaMH YTOJOBHOTO

nena; 3) paspelieHre xXoJaTaicTs; 4) cocTaBiie-

HHE OOBHHUTEJILHOIO aKTa.

PaccmoTpuM  Kaxaplii U3 MEPEUHMCICEHHBIX
9JIEMEHTOB 110 OTACIBLHOCTH.

1. Ananuz coopannvix panee O0oKaza-
menbcme B UTOre HEOOXOIMM JUIsI TOI'0, YTOOBI

ONPEIETUTh UX JOCTATOYHOCTD JJII COCTABJICHUS

OOBHUHUTENBHOTO akTa. Mcxoas u3 Teopun moKa-
3aTeNbCTBEHHOrO mpaBa u u3 cr. 145 YIIK AP,
U3BECTHO, YTO JII000€ OKa3aTeabCTBO JIOJIKHO
OBITH OIIEHEHO M OTBEYaTh 3 TPeOOBAHUSAM: JIO-
IIyCTUMOCTb, OTHOCUMOCTb M JOCTOBEPHOCTD.
OneHka J/10Ka3aTeNbCTB JOJDKHA OCHOBBIBATHCS
HA BHYTPEHHEM YOEKIEHUH CIIEeIOBATENs IMyTeM
BCECTOPOHHET0, OOBEKTUBHOTO W TOJHOIO pac-
CMOTpPEHHUSI J0KA3aTeIbCTB B UX COBOKYITHOCTH.
OH J0KEeH PYKOBOJCTBOBATHCS COBECTHIO U 3a-
KoHOM [1].

Ha nanHoMm »sTame crenoBaTento cHaudaja
HE0OXOIUMO MPOBEPUTH MPOIECCYaTbHBIA TOPS-
JIOK TOJIy4EeHHs BCeX JoKa3aTenbcTB. Bee nmoka-
3aTelIbCcTBA B OTACJIBHOCTA MPOBEPSIOTCS Ha
MPEAMET UX COOTBETCTBUS JOIMYCTUMBIM YTOJIOB-
HO-TIPOLIECCYalIbHBIM ~ 3aKOHOJATENIbCTBOM — Ha-
NEKHBIM HMCTOYHHMKAM 00pa3oBaHUs U 00CTOA-
tenscTBaM noiydenus. Cr. 125.2 VIIK AP naer
OTpaHWYCHHBIA TepeYeHb OOCTOSATEIBCTB, TPHU
KOTOPBIX JOKA3aTeJbCTBO MO YrOJOBHOMY €Iy
Mpu3HaeTcss HeaonmycTuMbiM. K mpumepy, ecnu
MOJIyYEHO C TMPUMEHEHHEM HaCWIHs, YTPO3bl,
oOMaHa, TBITOK W JPYTHX KECTOKUX, Oecyeno-
BEUHBIX WJIH YHU3UTENBbHBIX JEHCTBUU; C Hapy-
[IEHUEM NPUHAAIEKAIUX MT0JA03PEBAEMOMY HITH
OOBHHSIEMOMY TpaB Ha 3alllUTy, MpaB JUIa, HE
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BJIQ/ICIOIIETO S3BIKOM, Ha KOTOPOM BEAETCS yro-
JIOBHOE CYIOIPOU3BOJICTBO; C TPyOBIMU HapyIIIe-
HUSIMU TIPABUJI IPOU3BOJCTBA CJIEACTBEHHBIX WU
WHBIX TIpolecCyalbHbIX JercTBui U T.A. [lpu
BBISIBJICHHMHM OJIHOTO W3 MEpPEYHCIECHHBIX 00CTOs-
TEJBCTB, CJIEI0OBATEb JIOJKEH UCKIIOUUTh TaKue
JI0KAa3aTeNbCTBA M MPU3HATH UX HE HWMEIOLIUMU
OpuInIecKoit cubl [1].

Jlanee cienoBatento HEOOXOIUMO BCECTOPOH-
HE M3yYUTh MaTepHalibl YrOJOBHOTO Jiefa IO
CJIETYIOIINM KPUTEPUSIM:

a) BCE JIM OOCTOSATENBCTBA, KOTOPHIC BKIIOUE-
HbI cornacHo ct. 139 VIIK AP B npeamer noka-
3bIBaHUs, OBUTH YCTAaHOBJIICHBI BO BpEeMs IpeBa-
pHUTEIBHOTO paccieaoBanus [1];

0) TpHUHATBI U BCE TpeOyeMbIe YTOJIOBHO-
MPOLIECCYaNbHBIM 3aKOHO/IATEIbCTBOM PELIEHUS
B X0/I€ MPEABAPUTEIHHOTO PACCIEAOBAHUS;

B) MOXHO JIU KOHCTaTUPOBATh (haKT TOrO, UTO
HA OCHOBAHHMH TOTO0 O0OBEMa JI0Ka3aTelIbCTB, KO-
TOpble COOpaHbl, OOBHUHSIEMOE JIUIIO0 COBEPIIUIO
MMEHHO TO NPECTYIHOE JIeSHHE, MO MOBOAY KO-
TOPOTO eMy IPEIbsIBICHO OOBUHEHUE;

I') U3y4YeHa JIM JINYHOCTh JIUIA, OOBUHSAEMOIO
B [IPECTYIUICHUH, B TIOJTHOM O0OBEME.

Crnenyronm 11aroM CJeoBaTeNs SBISETCS
aHaJlM3 U COMOCTaBIIEHUE UMEIOIUXCS B YTOJIOB-
HOM JieJie J0Ka3aTeabCTB JAPYT C JIPYroM, KOTO-
pbIii HAXOOUT cBoe oTpaxeHue B cT. 144 VIIK
AP o mposepke nokaszatenscts [1]. Ilems atoro
mporecca - YCTaHOBUTh WM MCKIIIOUUTH BO3-
MOXHBIE CYIIECTBEHHbIE MPOTHUBOpeuns. Mruo-
pPUpPOBaHUE TAKOTO IIara MOXET MPUBECTH K TO-
My, YTO JIOKa3aTeJbCcTBAa OyIayT OMNpoBEpraTh
npyr npyra. [Ipum oOHapyXeHUH TaKuX MPOTHUBO-
peuuii, ciaea0BaTeNb A0HKEH BBIICHUTh TPUUHUHY
X 00pa3oBaHMS W MOCTAPATHCS MOJYIUTh WHBIE
JI0OKa3aTelIbCTBa, KOTOPbIE MOMOTYT JIMKBUIUPO-
BaTh TaKO€ MPOTHUBOPEUHE.

[Tocme Bcell BBIIEONMCAHHON TPYIOEMKOM
paboThI, cieaoBaTellb MPUHUMAET pPEIIeHHE 00
OKOHYaHUHU TMPEABAPUTEIIBHOIO CIEICTBUS Ha
OCHOBAHUWU aHaJIM3a UMEIOIINXCS TIOKA3aTeIIbCTB
Y YCTpaHEHUsl BO3HUKAIOLIUX IO XOAy HEJI0CTaT-
KOB.

2. O3nakomnenue ¢ mamepuanamu y20106-
HO020 Oena BCEX YYAaCTHUKOB YTOJIOBHOTO CYJO-
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npousBojacTBa. CormacHo cT. 284 VIIK AP cre-
JI0BaTellb, KOTOPBIN MPHU3HAET COOpaHHbIE JOKa-
3aTebCTBA JIOCTATOUHBIMH JIJISl COCTAaBJICHUS 00-
BUHUTEJIBHOI'O aKTa M HAIpPaBJIEHUS YTOJIOBHOIO
Jies1a MPOKypopYy, OCYILIECTBISIOIIEMY IIPOLIECCy-
aJIbHOE PYyKOBOJICTBO IpEABapUTEIbHBIM paccie-
JIOBaHUEM, JOJDKEH U3BECTUTh YYAaCTHUKOB yIO-
JIOBHOTO TIporecca 00 OKOHYAHUM IpeBapH-
TEJIBHOTO CJIEACTBUS U ONPENEIUTh MECTO U
BpEMSI O3HAKOMJIEHUS YYaCTHHUKOB YTOJIOBHOT'O
npoliecca ¢ MaTepuajaMy yrojoBHoro aena [1].
OTOT mpouecc He TaKOH MPOCTOM, KAKUM KayKeT-
Csl Ha MEPBBIM B3I, DTO 00YCIOBICHO PAIOM
IIPUYUH!

a) Yarie Bcero BCTpeyaroTcsl CUTYallUU, KOTAa
BHHOBHOE JIMII0 HE 3aKIIOYEHO IIOJ CTpaxy, a
MoTepIeBIIee JUI0 He 0OpaTHIIOCh B COOTBET-
CTBYIOUIMH TPHUIOT AJISL KEPTB OBITOBOIO HACH-
musi. Takum 00pa3oM, BUHOBHUK M >KEpTBa IPO-
JOJDKAIOT JKUTh «IIOJ OJHOW Kpblmei». O3Ha-
KOMJICHHE C MarepuajaMy yIrOJOBHOIO Jeia y
CJIEIOBATENs OTPAYKAETCS U B CEMbE, U B JOMalll-
Hel o0ctaHOBKe. OOBUHSIEMBI MOXKET OCTPO pe-
arupoBaTh Ha NPOYMTAHHBIE IOKA3aHUS MOTEp-
MEBILIETO U CBHJETENEH B YrOJIOBHOM Jene. Ta-
KON TpUTTEp NPUBOIUT K HETAaTUBHOMY 3MOIIMO-
HaIbHOMY (OHY, B pe3yjbTaTe KOTOPOTO OOBHU-
HSIEMBI MOXET BHOBb COBEPIIUTH B OTHOLLIEHUU
KEPTBbl aKThl HACWUJIUS C L€ BBIHYXICHUS
KEPTBbI IOMEHATh CBOU ITOKa3aHUS WU 3asABUThH O
MepeMUpUH. 3aKOHOJATEIbCTBOM HE IpeaycMar-
pHUBAETCS MEXaHU3M 3alUThI B TAKUX CUTYyalUsIX.
CrnenoBaTenb JMIIb MOXET B TAKOM ClIydae pe-
KOMEH/IOBAaTh IOTEPIIEBLIEMY JIMIy BPEMEHHO
nepeexaTb K POJHBIM, ONHM3KUM, M TaK 3allld-
TUTBbCS OT arpecCHBHBIX HamaJoK OOBHUHSIEMOIO
110 paspelieHus aena cyaom. Ecnu noreprneBmmi
COIJIAIIAETCS], TO OH MpEeNyNpexaacT cieroBaTe-
7 0 CBOEM MecTe MpeObIBaHus, UTOOBI B Cyyae
BO3HUKHOBEHUS KOH(QIIMKTA, CJIeI0BaTelb MOT
OpPraHM30BaTh ONEPATUBHOE pearupoBaHUE COOT-
BETCTBYIOIIMX opraHoB. Kak mnpaBuio, Takas
arpeccusi 0OBUHSIEMOI0 BpEMEHHA, €ClIi OOBUHS-
€MBbIi HE MOKET «BBIITYCTUThH Iap», TO BIIOCIIE-
CTBUH OH YCIIOKANBAETCSI.

6) HckyccTBeHHOE 3aTATMBaHUE BPEMEHU IS
03HAaKOMJICHUs C MaTepuajlaMu yroJIOBHOIO Jieja.
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OO6BuHsIeMBIId TpuOEraeT K JaHHOMY METOIY, B
clydyae eciid MPEeANPUHUMAET MOMBITKH MPUMU-
pPEHUs C TIOTEPIEBIIUM, M TAKUM 00pa3oM, CMSIT-
YUTHh CBOIO BHUHY. J[JIs1 KepTBBI OBITOBOTO HACHU-
JIAS 3TO TOXKE CTPECC, BEJlb YEM JIOJIbIIIE pacciie-
JlyeTCs JeJIo, TEM MEHEE YBEPEHHON CTaHOBUTCS
KEpTBAa B TOM, YTO BHHOBHOE JIUIIO IOHECET
HaKa3aHHUe, ¥ TEM OOJIbIIIe BEPOSATHOCTh, YTO OHA
nmoiaeTr Ha ycTynky u mpoctut. U3 cr. 285.4
VIIK AP BEITEKaeT, 4TO ClI¢IOBATCIIb HE UMECT
mpaBa KakMM-JTUOO 00pa30oM OrpPaHUYUTH BPEMS
JUIs O3HAKOMJICHUSI ¢ MaTepHaliaMHu YroJIOBHOTO
nena [1]. Ho B ciaydyae MCKYCCTBEHHOTO 3aTsIH-
BaHMS JIAaHHOTO BPEMEHU MOXKET YCTaHOBHUTh
OTpeNeNICHHBIN TpadUK O3HAKOMJICHUS, YYHTHI-
Bas MPHU 3TOM COOTHOIICHHE 00beMa CaMoro Jie-
Jla ¥ BPEMEHHU, KOTOpPOe OyJIeT JOCTaTOYHBIM JIJIst
O3HaKOMJIEHUs ¢ HUM. UTO e mojipazyMeBaeTcs
0] «MCKYCCTBEHHBIM 3aTSATUBAHUEM BPEMEHM»?
DTOT BONPOC MOPOKIAECT PSAJL JUCKYCCUI:

1) Kakoil CpOK IpHEMIIEM ISl 03HAKOMJICHUS
C MaTepuaiamMH YyroJIOBHOTO JeJia B 1IeJIOM?

2) IOCTaTOYHO JIU TOTO, YTO TOJIBKO CJIeJ0Ba-
TENb JIOJDKEH pellaTh BOMPOC O TOM, JIEHCTBH-
TEJNBHO JIU 3aTATUBACTCS JeI0 UM HET, M €CTh JIU
HEO0OXOAUMOCTh B TOM, UYTOOBI JaHHBIA BOMPOC
pemian mpoKypop, OCYIIECTBISIOMIMN MPoIecCy-
abHOE PYKOBOJCTBO MPEIBAPUTEILHBIM pacciie-
JIOBAHUEM, WJM PYKOBOJUTENb CIIEICTBEHHOIO
oprana?

3) Ha OCHOBaHMM KakuX (DAaKTOB peIIaeTcs
3TOT BOIIPOC.

CpoKM yCTaHOBJICHUS O3HAKOMJICHHS C Mare-
puajzamMu yroJoBHOTO Jejia BEChbMa CII0KHO pe-
IIUTh, YCTAHOBUB KOHKPETHBIH MPOMEKYTOK
BpEMEHU Uisi BceX Aen. ToJbKO clemoBarelb,
paccieayomuii KOHKPETHOE JIeJI0, B 3aBUCHMO-
CTH OT OCOOEHHOCTEW Jiena, MOXKET OINpEeAeTUTh
NENCTBUTEIILHO HEOOXOAWMBIN M TOCTATOYHBIN
JUIs. O3HAKOMJIEHUSI CPOK IO TOMY WJIM HHOMY
Jeny. OTo 00yCIIOBIEHO TE€M, YTO CIIEIOBATENh —
JIUI0, OTBETCTBEHHOE 3a MPOLIEyPYy O3HAKOMIIE-
HUs, TUTAHUPYIOIIEE BCIO JEATEILHOCTh MO KOH-
KpETHOMY JIey; KOTOpoe Hamboliee TOYHO MO-
KET OMNPENEIUTh PEAKIUI0 OOBHHAEMOTO W 3a-
IIMTHUKA Ha BCIO MPOLEAYPY O3HAKOMJICHUS M
MOHATH MPUCYTCTBYET JIM OCCCMBICIICHHAS BOJIO-
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KuTa B uX AeucTBusx. [Ipokypop, ocymiecTis-
IOIIUNA MpoLeCCyalibHOE PYKOBOJCTBO MPEIBAPU-
TEJIbHBIM PpaccieloBaHUEM, WIH PYKOBOAMUTEIh
CJIEICTBEHHOTO OpraHa >X€ JOJDKHBI MOAKIIO-
YUTHCSI K JIAaHHOMY IIpOIlecCy TOJIBKO B Clydae
’KajoObl Ha HE3aKOHHBIE JICUCTBUS ClieI0BaTENs
B CBSA3M C OTpaHMYEHHEM IIpaBa Ha O3HAKOMIIE-
Hue. PaKTUUYECKUMU JAHHBIMHU, KOTOpPHIE MOTYT
yKa3blBaTh Ha TO, YTO O3HAKOMJICHHE JEWCTBU-
TEJbHO MCKYCCTBEHHO 3aTSTHUBAETCSl, MOTYT BBI-
CTYIAaTh CJIEIYIOIINE:

1) pamopT co CTOpOHBI cleAoBaTelis, COJep-
XKalui nHGOpPMALMIO O TOM, YTO MPUTIIAIICHHOE
JUISl O3HAKOMJICHHS JIMIIO HE SIBUWJIOCh B Ha3Ha-
YEeHHOE BpeMs;

2) MUCEMEHHOE OOBSICHEHHE O TOM, MO KaKOi
MIPUYMHE BBILICYKa3aHHBIC JIMIIA HE CMOIJIA HpHU-
CYTCTBOBaTh Ha O3HAKOMJICHUU;

3) ecnu ObLT 3apaHee COCTABIICH U COTJIACOBaH
rpaduK O3HAKOMJICHHS, TO OH JIOJDKEH OBITh
MIPEJICTaBJICH C IOMETKAMH B HEM O MOPSAKE CO-
00 ICHUSA-HECOOIIOACHUSI.

He nomxHbl IpUHUMATHCA BO BHUMAaHUE OTTO-
BOPKH OOBUHSIEMOTO B CBSI3M C HAXOXJICHWEM Ha
ydyebe uiam pabote, mpolemypax peaduIuTaruu
OT HAPKOTHYECKOW WJIM AJIKOTOJIBHOW 3aBUCHUMO-
cTeil. DTo 0OyCIOBIEHO TeM, YTO yKa3aHHBIE
CJIy4yau MOTYT 3aTSHYTh MPOIECC O3HAKOMIICHUS
Ha OYeHb JOJroe BpeMms. Brlleyka3aHHbIX H0-
KYMEHTOB BIOJIHE JOCTATOYHO ISl YCTaHOBJIIE-
HUSI CPOKOB O3HAKOMJICHHSI C MaTepualaMH yro-
JIOBHOT'O JIela M Pa3peuieHus] IpOKypoOpoM, OCy-
HIECTBIIAIONIMM TPOLIECCyalIbHOE PYKOBOJCTBO
MpeABAPUTEIILHBIM PACCIEAOBAaHUEM, WIH PYKO-
BOJMTEJIEM CJIEJICTBEHHOTO OpraHa BOIIpoca, ec-
U MEXIy CleloBaTelieM U OOBUHSEMBIM C 3a-
ITUTHUKOM BO3HHKJIM Pa3HOTJIACHsI.

Hexkotopsie npaBoBenbl npeiaraloT BUAOU3-
MEHHUTh YCTAHOBJICHHBIH MEXaHM3M, BHECS Clie-
JYIOIIUE TOMPaBKU:

- TPEIOCTaBUTh MPOKYPOPY, OCYIIECTBIISIO-
IEMy TPOIECCYaAIbHOE PYKOBOJCTBO MPEBAPHU-
TETBHBIM pacCiIeOBaHUEM, WA PYKOBOIUTEIIO
CJIEICTBEHHOTO OpraHa IpaBa Ha CTPOroe ycra-
HOBJICHHE U OTPAaHUYECHHUE CPOKOB JJIsi O3HAKOM-
JeHUs ¢ MaTepuaniamu yroioBHoro aena. OO0s-
3aTb OOBUHSIEMOr0, K KOTOPOMY HE MpUMEHEHa
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Mepa MpeceyeHus: B BUJE 3aKIIFOUECHHUS 1O0J] CTpa-
Ky, SBIATHCS JUIsl O3HAKOMIIEHMSI O BBI3OBY B
KOHKPETHO YCTAHOBJICHHBIE CPOKHM. B KkauectBe
YBOKUTEIBHON TMPUYUHBI HESABKU MPUHUMATH
TOJIBKO 3a00JieBaHHe, KOTOPOE MOJATBEPKIAETCS
MEIUIIMHCKOW CTpaBKou. J[7s TOro, 4To0BI M3-
OexaTh HapylleHUs I[paBa OOBHHIEMOrOo Ha
03HAKOMJICHHE C YYacTHEM 3alIUTHHUKA, TaKKe
00s3aTh M 3alIUTHHUKA SIBISATHCS B YCTAHOBIICH-
HBIE CPOKU;

- 3aKOHOJIATEJIbHO 3aKPENUTh Pa3yMHBIE CpO-
KM O3HAaKOMJICHUSI C MaTepuajaMy YroJOBHOTO
nena [2, c.23].

IIpOTMBHMKM TaKOW IO3ULMUU K€ CUMTAIOT,
YTO Takue o00s3aTe’lbCTBA OrPaHUYMBAIOT B
OTIPE/ICIICHHOM CTENEHU MpaBa OOBUHIEMOTO, YTO
COTJIACHO MPUHIUITY YTOJOBHOT'O CYAONPOU3BOI-
CTBa, BOBMOXKHO TOJbKO Ha OCHOBAHUU PEIICHUS
cyna. Tem Oonee, ecnu OOBHUHSEMBIM HE HaXO-
JIUTCS TIOJI apecTOM, TO OH TaK M TaK JOJKEH
o0ecrevnTh SBKY 10 BBI30BY HE3aBUCHUMO OT TO-
ro, 3TO MPOHM3BOJCTBO KAKOTO-THUOO CJIEICTBEH-
HOTO JeWcTBUS Wi o3HakomieHue. Kak m ero
3alIUTHUK. A OTpeAesieHne KOHKPETHOTO CpPOKa,
Pa3yMHOIO JJi1 03HaKOMIJICHHS], - BOIPOC HE pa3-
pemnMblid. [ToTOMy 4TO 3TO 3aBUCHUT OT MHOTHX
bakToOpoB, cpenr KOTOPHIX U 00beM Jiefa, U KBa-
TuUKALUS eTHUS, U TAYHOCTh OOBHUHSIEMOTO, B
YaCTHOCTH €ro o0pa3oBaHME, COLMATbHBINA CTa-
TyC, ICUXUYECKOE COCTOSIHUE U Jp., U €r0 OTHO-
[IeHHE K BBIIBUHYTOMY B OTHOILIEHUH HEro 00-
BUHEHUIO U Jpyrue (aKkToOpbl, OTIUYAOIINECS B
Ka)kJIOM KOHKpeTHOM pene [3, c. 1211].

IlenecooOpa3Hee COrIacUTbCA C MO3ULMUEH
MOCJIEIHUX, TaK KaK MPAKTUKOW 3TO TAKKE MOJI-
TBepxkaaetcs. K nmpumepy, ecinu coBepiieHo npu-
YUHEHWE Bpella Pa3IMYHON CTETICHU TSIKECTH U
OOBHHSIEMBIN K TOMY K€ HE MPHU3HAET CBOSH BU-
Hbl, TO ¥ O3HAKOMJICHHWE TMPOWJET HAMHOTO
JOJIBIIIE, YEM B CIIyYasiX, €CJIM COBEpPILEHO yOuii-
CTBO U OOBHHSIEMBIM IpHU3HAET CBOIO BHUHY. [lo-
TOMY Pa3yMHBII CpPOK JIOJKEH OMNPENEIAThCA B
KaXJIOM KOHKPETHOM Clly4yae OTAEIbHO U OCTa-
BaThCs IPEPOTaTUBOU CIEAOBATEIS.

3. Pazpewienue xooamaiicme, KOTOPbIE MO-
TyT OBITh 3asBIICHBI HA JAHHOM JTalle paccleao-
BaHMs. B KOHTEKCTE paccMaTpuBaeMbIX IIpe-
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CTYIUIEHMW 4Yallle BCEro BCTPEYAOTCS XOJaTaii-
CTBa KacaTeJIbHO MPEKpaIleHUs] YTOJOBHOTO Ipe-
CJIEIOBAHMS B CBSI3M C OTCYTCTBUEM BHHBI, IPHU-
3HaHUS OTJEJbHBIX JOKA3aTEeNbCTB B KauyeCTBE
HEJOMYCTUMBIX, IPOBEIACHUS JOMOIHUTEIbHBIX
CJIEJACTBEHHBIX JECHUCTBUM B BHUJE IKCIEPTHU3, JO-
MIPOCOB, MepeKBaTU(UKALUN TPECTYIUICHUS B
CBA3U C TEM, YTO OHO COBEPILICHO B COCTOSIHUHU
addexra.

B HekoTophIX cilydasix, OOBUHSAEMBIN anesiu-
pYeT TeM, YTO JI0KA3aTEeIbCTBA, KOTOPHIE IOTY-
YEeHBI C €ro ydactueMm (K mpumepy, MpoBepKa Io-
Ka3aHHUIl Ha MecTe, ero J0Ipoc) SBISIOTCS HEOO-
MIyCTUMBIMH, [TIOTOMY YTO TOJY4YEHbI B pe3yJIbTa-
T€ HApYLIEHHS YTOJIOBHO-IIPOLIECCYAJIbHO 3aKO-
HOJATEIbCTBA MYTEM OKazaHUs (PU3MUECKOTOo U
MICUXUYECKOTO JaBJICHUS Ha JONPAlIMBAaEMOIO.
3asBuTENEH HE CMYIIACT TOT (DAKT, UTO 3a4aCTYIO
BCE 3TO MPOBOAMUTCS MPU YYACTHM 3AIUTHHUKA.
Kak mpaBuio, mocTaHOBJIE€HUE clieoBaTenss 00
OTKa3e B YJOBJIETBOPEHUHU TAKUX MPOCHO sBISET-
Cs1 BITOJIHE 3aKOHHBIM U 00OCHOBAHHBIM.

Berpeuarotes cutyanum, korja OOBHHSEMBIi
KeNaeT MepeKBaTU(pUKAIMA ACSHUS, CCHUIAsCh
Ha TO, 4TO ObLI B cocTossHNM addekTa, U Tpedyer
IIPOBECTH JIONOJIHUTEIIBHO 3KCIEPTU3Yy, IOIPO-
cel. Takue xomaraiicTBa, Kak MPaBUIIO, TAKKE OT-
KIIOHSIFOTCSI. DTO CBS3aHO C TEM, YTO K MOMEHTY
3aBepUICHUs CJIEICTBUA, YK€ ObUIM MPOBEACHBI
HEOOXOUMBIE AKCHEPTU3bl, B YACTHOCTU €CIIU
nMeeTcs Moi03peHne Ha apdeKT, To OBLIO MOTy-
YEHO 3aKJIIOYEHUE IICUXOJIOrO-IICUXUATPUUECKON
skcrepTusbl. [IpocTo OOBUHSEMBIN dYallle BCETro
HEJIOBOJICH €€ Pe3ysbTaTaMH, €ClIM OHU HE IOJ-
TBepXkaaroT (pakT adPeKTUBHOTO COCTOSHUSA,
cuMTas, 4Tto o0OcleaoBaHHE OBUIO HEMOJHOICH-
HbIM. OTCIOZIa BBITEKAET, YTO W NIPH MPOBEIACHUHU
J0Tpoca OOBUHSEMBIN OCO3HaBall (haKTUYECKUI
XapakTep CBOUX JEHCTBUM M PYKOBOIWI HMHU,
MPaBUJIBHO BOCHPUHHMMAJI BCE MPOUCXOJAIIEE
IIPU TIPOBEJICHUH CIIEACTBEHHBIX NEHCTBUM M Ja-
4ye MOKA3aHM.

C npyroil CTOPOHBI, HEJIb35 HE COTVIACUTHCS U
C TeM, 4TO W Tpu OOOCHOBAHHOM XOJaTaiCcTBE
OOBHMHSIEMOTO M €ro 3allluTHUKA, CIleJ0BaTelb,
Jake eCIM UMEIOTCS O0OOCHOBAHHBIE COMHEHUS
[0 MOBOJAY IPAaBOMEPHOCTH 3asBJICHHBIX XOJa-

114



POLIS AKADEMIYASININ

TalCTB, 3a4acTyl0 OTKa3bIBAE€T B MX YJIOBJIETBO-
peHuH, MepeKaabiBasi pa3pelieHus TaKhuX BO-
MIPOCOB Ha CYJbI0. JTO CBSA3aHO C TEM, YTO Ha
MOMEHT 3asiBJICHUsI TaKUX XOJATaHCTB, CPOK
MIPEJIBAPUTENILHOTO pacciieloBaHus Ha MCXOJlE, a
CJIEI0BATEIb HE KEJIAET €0 MPOAJICHHUS.

4. Cocmagnenue 006UHUMENbHO20 aKMA
OCYIIECTBIISIETCS B COOTBETCTBHU C TPEOOBaHUs-
Mu cT. 289 VIIK AP. K 0OBHHHUTEIIBHOMY aKTy
cJeioBarellb MpUaraeT CHUCOK JIUI, KOTOPBIX
HEoOX0UMO BbI3BaTh B cyA. Takke mpuiaraet
pasMyHbIe CIPaBKH KAcaTeJIbHO BEIIECTBEHHBIX
JIOKA3aTeNNbCTB, CPOKA HAXOXKACHUS OOBHHSIEMO-
ro Ioj crpaxeul u Ap. Bnocneacrsuu npokypop,
OCYUIECTBIISIOIIMN MPOLIECCyallbHOE PYKOBOJ-
CTBO TMpEABAPUTEIILHBIM pACCIEAOBAHUEM, HU3Y-
YaeT MOCTYyIUBIIEe BMECT€ C OOBHUHHUTEIBHBIM
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aKTOM YTOJIOBHOE JIEJIO C IIEJbI0 MPOBEPKU Tpe-
OyembIx B cooTBeTCTBHH cO CcT. 290 VIIK AP 006-
CTOSITENIBCTB, KaK U JUIs JF0OOr0 MHOTO Jefa, He
CBSI3aHHOTO C ObITOBBIM HacuimeM. [Tocie u3zme-
HCHUH W JIOTIOJIHCHUH, €CITH TaKOBbIC HEOOXOIH-
MBI, IIPOKYPOP YTBEPXkKIACT OOBUHHUTEIBHBINA aKT
U He3aMeUTUTEIILHO HAIPABJISIET YTOJOBHOE JEJI0
B CyJ [0 MOJCYIHOCTH, TPHJaras KOMHUH OOBH-
HHUTEJIBHOTO aKTa IO YUCIY YYaCTHUKOB, M pa3-
MeMaeT OOBUHUTEIBHBIN aKT, IMOATBEPIKICHHOE
YCUJICHHON 3JICKTPOHHOW MOJMKCHIO, B Cy/AaX,
rae UpHMEHseTCs HHPOPMAIMOHHAS CHUCTEMa
«DneKTpOoHHbIH cym» [1].

Takum 00pa3om, 3aBepiiaeTcs 3aKIFOYUTEb-
HBIH 3Tam paccieoBaHHs MPECTYIUICHUH, CBS-
3aHHBIX C OBITOBBIM HACHITHEM.
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Features of the final stage of the investigation of crimes related to domestic violence

The article reveals the features of the final stage of the investigation of crimes related to domestic
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The final stage of the investigation of crimes consists of the following elements: analysis of evidence
collected earlier; familiarization with the materials of the criminal case; resolution of applications;
drawing up an indictment.

115


http://e-qanun.az/framework/46950
http://e-qanun.az/framework/46950

POLIS AKADEMIYASININ

Jabir KHALILOV,

PhD in Law, associate Professor of the
Department of Criminal Procedure,
Baku State University

E-mail: cxalilov@khazar.org

Gunseli GASIMZADE,

ELMI XOBORLORI / Ne 1 (37), 2023

graduate of the Faculty of Law, Baku State University

E-mail: gunseli@bk.ru

ISSUES OF THE EFFECTIVENESS OF THE VICTIM’S
PARTICIPATION IN THE CRIMINAL PROCEEDINGS
OF THE REPUBLIC OF AZERBAIJAN

Acar sozlar: zoror ¢okmis soxs, status, ganuni
monafelar, hiiquq, somaralilik.

Keywords: victim, status, legitimate interests,
law, efficiency

KirwueBbie cjoBa: NOTEpPHEBIINI, CTaTyC,
3aKOHHBIC HHTEPECHI, MPaBO, dP(HEKTUBHOCTD.

R cardinal changes in the legislation of

the Azerbaijan Republic. More and
more new laws, regulating various branches of
the social life of society and the state, are being
adopted. First, this is associated with the imple-
mentation of the transformations carried out in
the Azerbaijan Republic, including within the
framework of administrative and judicial re-
forms, as well as the formation and development
of socio-political institutions previously unknown
to local legal science and practice.

At the same time, the effectiveness of legal
regulation does not depend on the number of
normative legal acts, but on their content and
technical and legal perfection.

This process is especially traced in the rules of
the criminal procedural legislation, and it should
be emphasized that this substantially concerns the
rights of the accused and the suspect. Someone
may observe in this an attempt to the evasion of

the stereotypes of the accusatory nature of Sovi-
et-type criminal prosecution, but international

ecent years have been marked by

conventions and the laws of foreign countries
also focus on these rights.

Of course, we have nothing against it, these
rights must be respected in order to conduct a
normal criminal prosecution. We are daunted by
something else. As soon as a criminal prosecu-
tion begins, the authorities that carry it out are
interested in the following: which social relations
have been affected, the identity of the person
who presumably committed the crime, the con-
duct of investigative actions, etc. It should be so,
of course, but in the light of all these actions, for
some reason we do not feel proper attention to
the person who suffered from the crime - the vic-
tim. In our opinion, the reason for this problem
lies in the insufficiently thought out legal status
of the victim. The legislator provided for the al-
ready aggrieved victim the status of a "dependent
figure", so to speak. Considering certain aspects
of the status of the victim in the criminal proce-
dure legislation of the Republic of Azerbaijan,
we can encounter open and hidden conflicts in
the legal formulation of this issue.

According to Article 87.1 of the Code of
Criminal Procedure of the Azerbaijan Republic,
“If there are sufficient grounds to believe that the
individual suffered direct moral, physical or ma-
terial damage as a result of the act provided for in
criminal law, he shall be referred to as a victim”.
As follows from the logic of this regulation, suf-
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ficient grounds are required for the recognition of
a person as victim. This logic continues in the
next regulation: “As soon as the decision is taken
by the preliminary investigator, investigator,
prosecutor or court, the person shall be referred
to as the victim. If at the start of the criminal pro-
ceedings there are insufficient grounds to declare
the person a victim, that decision shall be taken
as soon as sufficient grounds are determined”
(Article 87.4 of CCP of AR). Therefore, three
components are required for the procedural status
of the victim: sufficient grounds for recognizing
the act as a crime, sufficient grounds for assum-
ing the person as a victim and a decision on
recognition as such. This logical conclusion of
Article 87 of the Code of Criminal Procedure of
the Azerbaijan Republic is contrary to the legal
provision provided for in Article 37 of the Code
of Criminal Procedure of the Azerbaijan Repub-
lic, which considers the types of criminal prose-
cution. According to the rules specified in this
article, criminal prosecution under a private pros-
ecution is carried out only on the basis of a com-
plaint by the victim, and criminal prosecution
under a public-private prosecution is carried out
on the basis of a complaint by the victim or ... at
the initiative of the prosecutor. As can be seen
from the comparison, the legislator has chosen an
unclear position, using the same term for desig-
nation of what seems to be the same, but from a
procedural point of view, completely different
figure. If the legislator distinguishes terminologi-
cally and procedurally between the “suspect” and
the “accused”, then for this case, a sufficiently
clear wording should be similarly thought out.
The legislator, referring to Article 7 of the Code
of Criminal Procedure of the Azerbaijan Repub-
lic, which provides for the basic concepts of the
criminal procedural legislation, could use the
term “applicant”, which means “the person ad-
dressing the prosecuting authorities or the courts
in order to defend his/her real or potential rights”.
Along with this concept, the word “victim” could
be used quite confidently as an alternative. Ac-
cording to Ozhegov's dictionary, to suffer means
to be subjected to something unpleasant, suffer a
loss, damage from something. At that, Ozhegov
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reveals the concept of the victim as: "the person
who, as a result of a crime, suffered moral, phys-
ical or property damage”. As can be seen, the
word “crime”, which is fundamental in the dis-
closed meaning, is used for the “victim”, while
the “victim” is subjected to an unpleasant act (9,
p.226). That is, it follows from this logic that,
having come with a complaint, the victim de-
clares that he was subjected to something un-
pleasant or suffered damage from something, but
this declared act has to be evaluated by the pros-
ecuting authority. The only thing why we cannot
insist on using the term “victim”, seems to be the
difficulty of an accurate semantic translation of
this word into Azerbaijani.

As if having looked into the terminology, we
cannot but insert one “but”. Recognizing some
person as a victim, the prosecuting authorities
recognize him/her not absolutely, but relatively
as a victim, on the grounds that seem sufficient to
the authorities. Just as, according to the presump-
tion of innocence, no one can be recognized as
having committed a crime without a judgement
that has entered into legal force, so a person can-
not be recognized as a victim completely and ir-
revocably without an appropriate final court deci-
sion. As a result, we do not understand the posi-
tion of those officials, practitioners who actually
slow down the recognition of a person as a victim.
In most cases, the recognition of persons as victims
is carried out, as it were, at odd moments in the
middle, and sometimes at the end of the investiga-
tion. The question is, why does the victim need this
recognition, if while he comes to his senses, goes
into the root of his procedural status, then the trial
of the case will begin. And this may prevent him
from exercising one of the basic, in our opinion, the
most important rights - to demand recognition of
himself as a private prosecutor.

So how to determine the moment of recogni-
tion of a person as a victim. It seems that the leg-
islator answered this question in Article 87.4 of
the Code of Criminal Procedure of the Azerbai-
jan Republic, but he did it, so to speak, insuffi-
ciently tough and distinctly. The moment of
adoption of a decision on recognition a person as
a victim according to the conclusion of this rule
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coincides with the moment of initiation of a crim-
inal case, but the wording of the rule allows in
practice for delaying this process. So the rule as-
sumes as follows: “If at the start of the criminal
proceedings there are insufficient grounds to de-
clare the person a victim, that decision shall be
taken as soon as sufficient grounds are deter-
mined”. Obviously, the rule to a greater degree
authorizes rather than obliges. In our opinion,
this rule should be formulated in obligatory form,
since only in this version it will be able to discipline
officials and somehow move the process towards
the democratic exercise of the rights of the victim.
In addition, the use of the phrase “as soon as suffi-
cient grounds are determined” also does not seem
reasonable, since it can and does lead to abuses. It
appears that in order to avoid this, it is enough to
establish time limits for determining sufficient
grounds for recognition a person as a victim. In
other words, the preliminary investigator or inves-
tigator must “find” the victim during this period, if
there are no sufficient grounds by the time the
criminal case is initiated. It appears reasonable that
this period should not exceed 10 days in order to
provide the victim with the opportunity to imple-
ment his rights in time.

There are different opinions in the references
on the dependence of the legal status of the vic-
tim on the decision on recognition. Some authors
think that the determining factor in recognition a
person as a victim should not be the inner convic-
tion of the preliminary investigator, investigator,
prosecutor, but the subjective attitude of the indi-
vidual to the act committed against him, which is
prohibited by criminal law. Yagofarov asks the fol-
lowing question: “Why the person who is more in-
terested in solution of the crime committed than the
rest, is not entitled to independently determine the
moment of his entry into the case? Why should a
person associate the opportunity to defend his posi-
tion with the will of a representative of the state
body conducting the process? Why do state bodies
have the ability to restrict a person who has suf-
fered from a crime in the right to defend his posi-
tion?” (15, p.46). There are points in this opinion
with which we can agree, but we will not fully
agree with this. The main thing in criminal prosecu-
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tion is the detection of a crime, the prosecution of a
person accused of committing a crime, which, logic
would dictate, should mainly be of interest to a per-
son who has suffered from a criminal act, but may
not be interested. For example, in a situation where
the victim and the accused have close family or
other relations. In this case, the victim may deny a
charge, but this should not affect his procedural
status. In any case, the state must provide the per-
son with the opportunity, and it is up to him to use
his status or not. The victim is not entrusted with
the function of accusation, to accuse or not is his
right, he exercises this right based on his legitimate
interests. Therefore, even if the victim waives the
right to participate as a party of accusation, this
does not relieve officials from the obligation to take
all measures on reimbursement and compensation
for the damage. This obligation is fixed in Article
85.2.11 of the Code of Criminal Procedure of the
Azerbaijan Republic. Therefore, the recognition of
a person as a victim cannot depend simply on the
statement of the person, since this statement may
never appear in a criminal case.

The legitimate interests of the victim make up
a whole list, and the state is obliged to create an
opportunity for their implementation. We take
the liberty of using the systematization of L. Z.
Dmitrieva, who, based on the texts of the Decla-
ration of Basic Principles of Justice for Victims
of Crime and Abuse of Power, adopted by Reso-
lution 40/34 of the UN General Assembly of No-
vember 29, 1985, highlights the following legiti-
mate interests of victim: detection and prosecu-
tion of criminals, their extradition and confisca-
tion of their property in order to obtain restitu-
tion, victim's access to all criminal justice mech-
anisms, providing victims with information on
their role and on the scope, timing and progress
of the preliminary investigation and judicial re-
view of their cases, providing them with a possi-
bility to express and consider their views and
wishes, full acceptance of their wishes and the
feelings of the victims when resolving the con-
flict, respect for the dignity of victims and regard
with compassion, receiving material, social, le-
gal, medical and psychological assistance, ensur-
ing their safety, prevention of undue delay in the
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handling of cases and the implementation of
judgments or decisions regarding indemnification
of victims (8, p.130).

In our opinion, the solution of the problem of
reimbursement and compensation for harm
caused to the victim is one of the key issues in
the full implementation of the rights of the vic-
tim. It seems to us that the legislator also did not
provide for many basic aspects in the solution of
this problem, leading this issue only to a material
degree. So, in accordance with Articles 85.2.11
and 86.2.7, the investigator and the preliminary
investigator are respectively obliged to take
measures to compensate for the material damage
caused by the committed crime, as well as to en-
sure the confiscation of property, which can be
applied. The shortcoming of this rule is that it
does not set a deadline for the implementation of
these actions. But if the solution of this issue is
delayed, then the suspect or the accused may re-
issue the property to other persons, which will
not allow for fully compensating for the damage
caused by the criminal act.

In practice, we mostly meet with the fact that
the damage is not fully compensated to the con-
victs. It is remarkable that even in the rights of
the victim specified in the Code of Criminal Pro-
cedure of the Azerbaijan Republic, we cannot
find the right to compensation for damage. The
victim has the right to filing a civil suit. But not
always the victim uses this right, which is ex-
plained by legal illiteracy. In this case, the legis-
lator provided for compensation for the damage
caused, which in itself is a humanistic step of the
state. The legislator considered it right to differ-
entiate the amount of compensation by the nature
and severity of the crimes, but not by the nature
and severity of the harm. This has its own logic,
"to each equally”. But there are cases when this
attitude leaves the victim halfway to recovery
from the harm done. For example, a person may
require a complex and expensive medical opera-
tion as a result of being subjected to a criminal
act. To what extent the compensation provided
for by the Code of Criminal Procedure of the
Azerbaijan Republic can reimburse the costs of
such operations is unknown, because in each indi-
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vidual case the amount will be different. Therefore,
in our opinion, the state should bear the costs for
compensation for damage if it cannot be provided
from other sources. On the other hand, in order to
return to a normal state of life, the state must pro-
vide for the regulations on provision of social, le-
gal, and psychological assistance to victims.
Considering a civil lawsuit as one of the op-
tions for compensation for harm, we emphasize
that in this area the legislation is also not ideal.
For example, based on the context of Article
181.2 of the Code of Criminal Procedure of the
Azerbaijan Republic, we can conclude that com-
pensation for moral damage depends entirely on
whether the person suffered material damage: “A
natural or legal person who has suffered material
damage as a result of an act directly provided for
in criminal law may file a civil claim for damag-
es, subject to the following: ... 181.2.4. compen-
sation for moral damage”. A person may not suf-
fer material damage, but he may suffer moral
damage. Therefore, it seems unfair to us how this
rule is formulated. We can still discuss this topic,
but to our mind, this is a topic for another study.
Of particular interest to us is the relationship
between the status of the victim and the private
prosecutor. Since a private prosecutor is, as it
were, a “subspecies” of the victim, we want to
clarify some issues that worry us. For example,
we do not understand the position of the legisla-
tor regarding the fact that the figure of a private
prosecutor cannot be present in the criminal
prosecution under a public prosecution. It seems
as if in the rules providing for the types of crimi-
nal prosecution, the legislator has taken a posi-
tion that is not entirely correct. In our opinion,
two types could be distinguished: criminal prose-
cution under a public-private prosecution and
private prosecution or in some other way to call
the first type. Let’s explain our position on the
basis of consideration of Article 178 of the Crim-
inal Code of the Azerbaijan Republic, which pro-
vides for punishment for theft. According to the
logic of Article 37 of the Code of Criminal Pro-
cedure of the Azerbaijan Republic, if a theft is
committed, that is, a covert theft of someone
else's property, the criminal prosecution is carried
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out by a complaint by the victim or at the initia-
tive of the prosecutor under a public-private
prosecution, and if the same act is committed by
a group of persons by prior agreement or with
illegal entry into dwelling or premises, then the
criminal prosecution is carried out under a public
prosecution. In the first trial, a private prosecutor
will be present; in the second criminal prosecu-
tion such a figure cannot be present, because this
IS not provided for by law. The question is what
difference does it make for the victim how the
theft was committed, why in the first case he can
bring a private prosecution, but not in the second
case? Does this affect his attitude, his legitimate
interests? In our opinion, the legislator should
once again reconsider its position on the types of
criminal prosecution and make adjustments.

In our opinion, a private prosecutor in a pub-
lic-private prosecution is a more courageous type
of victim who is interested in bringing a charge
himself and defending his private position. The
position of the victim, under the conditions pro-
vided for by the legislator, leads to adjoining to
the opinion of the official conducting the crimi-
nal prosecution.

The above opinion can be reached by consid-
ering the legal status of the victim as a party to
the prosecution, from the point of view of exer-
cising the function of the prosecution. If we con-
sider the prosecution as a team, we cannot say
that all members of this team have equal rights.
For the successful maintaining the prosecution,
the victim must have the same volume of proce-
dural rights as other subjects authorized to exer-
cise the function of the prosecution in all parts of
the trial of a criminal case (12, p.85). But in the
legislation one can find such rules that signifi-
cantly infringe on the rights of the victim. For
example, Article 178 of the Code of Criminal
Procedure of the Azerbaijan Republic, which
provides for bringing to court, does not allow for
the applying this action in relation to persons un-
der the age of 14, pregnant women, seriously ill
patients, as well as a private prosecutor. It fol-
lows that the bringing to court in relation to the
victim is possible. Why this discrimination is al-
lowed, we do not know. Other omissions can be
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traced in the legislation.

For example, let’s consider the right of the
victim to familiarization with the materials of the
criminal case. In accordance with Article 285.3
of the Code of Criminal Procedure of the Azer-
baijan Republic, the accused and the defense at-
torney get acquainted with the materials of the
criminal case before other participants in the
criminal process. Then others proceed with it.
Upon acquaintance with the materials of the case,
the presence or absence of petitions is clarified,
then the petitions are considered, rejected or sat-
isfied. If the petition is satisfied, all participants
of the parties to the criminal case are given the
opportunity to familiarize with the materials of
the criminal case in the part that concerns the pe-
tition. In our opinion, if familiarization with the
materials of a criminal case is a preliminary ac-
tion for drawing up an indictment, and the in-
dictment is “a procedural act that completes the
preliminary investigation and formulates its re-
sults, on the basis of which the accused is subject
to trial,” then the sequence in familiarization should
be different (11, p.156). It seems that the victim
should familiarize with the materials before other
participants in the criminal process, and if there is a
petition, it should be considered first of all before
the familiarization of the accused, so that the in-
dictment as a document reflects the opinion of all
participants in the prosecution.

Along with this, we do not understand the po-
sition of the legislator, which expresses the idea
that the investigator provides the victim with the
opportunity to get acquainted with the materials
of the criminal case only at the request of this
person, and the accused - regardless of that. In
order to fully reflect the opinions of all partici-
pants in the prosecution, the investigator has to
find out the opinion of the victim.

The same can be said about the submission of
the indictment to the participants in the criminal
process. We believe that in order to reach agree-
ment among the prosecution, the investigator and
the prosecutor need to get acquainted with the
opinion of the victim when drawing up this final
act of the preliminary investigation so that the
victim has the opportunity to express his opinion
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in case of disagreement in other forms. If the in-
vestigator takes into account the opinion of the
victim, then the indictment will take the force of
""co-accusation”. Otherwise, the victim will be able
to exercise the right to be recognized as a private
prosecutor, or file a complaint or petition with the
court. So, at least, we see a solution of the problem
of expressing of the victim’s opinion.

But the main infringements of the status of the
victim as a party to the prosecution is expressed
at the stage of the trial of the case. The victim in
court is closer to the status of a witness than the
prosecution. In the simplest way, our opinion can
be confirmed by the example of the interrogation
of the accused. “After giving independent testi-
mony, the accused is interrogated by the public
prosecutor, if necessary, with the permission of
the presiding officer, by the victim (private pros-
ecutor) ..., then by his defense lawyer, ...” (Arti-
cle 326.2 of the Code of Criminal Procedure of
the Azerbaijan Republic). Why should the victim
depend on this permission?

Another infringement of the right of the victim
to defend his legitimate interests occurs when the
public prosecutor refuses to accuse in court. At
that, according to the law, if the private prosecu-
tor continues to support the prosecution, then the
position of the public prosecutor regarding the
renunciation of suit of the accused does not pre-
vent the court from continuing to consider the
criminal case or other materials related to the
criminal prosecution. As is obvious, the opinion
of the victim again remained beyond the horizon
of normative regulation. There are opinions in the
references that “it would be wrong to make crim-
inal prosecution in cases of public prosecution
dependent on the will of a private person. Simi-
larly, the acceptance by the court of the prosecu-
tor’s waiver of the charge or the prosecutor’s
proposal to change the charge in the direction of
mitigation should not be limited by such a condi-
tion as the consent of the victim to terminate the
proceedings. It seems to them that with regard to
ensuring the protection of the rights of the victim
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of a crime in the event of an unreasonable refusal
(full or partial) of the public prosecutor from the
prosecution, in this regard quite sufficient guaran-
tees will be as follows: establishment of criminal
liability of the prosecutor for illegal liberation from
criminal responsibility of the defendant; review of
the court decision on the termination of the criminal
case due to the refusal of the public prosecutor
from the prosecution based on new evidence or
newly discovered facts; reopen a case based on new
evidence or newly discovered facts.

We think that the victim "in this case is de-
prived of the right to state to the court his posi-
tion regarding the charge brought against him
and the guilt of the accused” (11, p.654). Appar-
ently, some authors support our opinion. The vic-
tim has his own private interests in criminal pros-
ecution, and the fact that the legislator on crimi-
nal prosecution under a public prosecution did
not provide for the possibility of the victim as a
private prosecutor does not mean that his legiti-
mate interests and rights have disappeared. In
addition, the possibility of delusion or error of an
official, which happens in practice, cannot be
eliminated. Therefore, if the prosecutor refuses to
prosecute, the criminal prosecution should not be
terminated, but the criminal prosecution proceed-
ings should be suspended so that the victim could
submit a petition to a higher court. The Supreme
Court, having considered all the circumstances,
must make a decision, which, in our opinion,
must be final. If the petition is satisfied, the pro-
ceedings are resumed, and the public prosecutor
is replaced by another one. It seems to us that
such a decision, more than others, ensures a fair
and reliable consideration of a criminal case.

So, studying the attitude of the legislation, we
state that there are many shortcomings that need
to be corrected in order to ensure the implemen-
tation of the comprehensive implementation of
the rights and powers of the victim, necessary for
the participation in the process as an independent
participant.
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Cabir Xalilov, Giinseli Qasimzads
Zarar ¢okmis saxsin Azarbaycan Respublikasinin
cinayat prosesinds istirakinin samaraliliyi masalalari

Bu mogalods mdvcud ganunvericilik asasinda zoror ¢okmis soxsin cinayat-prosessual statusu
miizakiro edilir. Zoror ¢okmis soxsin cinayst prosesinds istirakinin somaraliliyini tomin etmok tigiin
ganunvericiliyin tokmillogdirilmasi ilo bagli bir sira tokliflor irali siiriiliir. Zoror ¢okmis soxsin
prosessual movqeyini oks etdiron bir sira konkret hiiquqi ¢atismazliglar tahlil edilir vo onlarin halli
yollar1 gostarilir. Eyni zamanda, hom ibtidai aragdirma hom do mohkoms baxist zamani zaror ¢okmis
soxsin ganuni monafelorinin daha somarali miidafiasi tgiin tokliflor iroli siiriiliir. Masalon, zorar
¢okmis soxsin cinayat prosesinds istirakini siiratlondirmok {igiin cinayat isi baglanildigi andan 10 giin
middatinds soxsin zarar ¢okmis kimi taninmasi masalasinin hall edilmasi qaydasmin daxil edilmasi
toklif edilir. Sonra magalads zoror ¢okmis soxsin doymis ziyana goro kompensasiyasinin 6danilmasi
hiiququ, cinayat isinin materiallar1 ilo mocburi tanishiq hiiququ vo zoror g¢okmis soxsin ittiham
torafindon istirakgist kimi hiiquqi statusunu oks etdiron bazi qaydalarinin ¢atismazliqlart miizakiro
edilir.
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Jxadup Xaaunos, I'toncenu I'aceim3ane

Bonpocsl 3¢ deKTHBHOCTH YYaCTHA NOTEPIEBIIET0
B YTOJIOBHOM CYJA0ONPOU3BOACTBe A3epOaiizkanckoii PecniyOaukn

B naHHOI cTatbe paccmaTpuBaeTcsi YTOJIOBHO-TIPOLECCYaIbHBIN CTaTyC MOTEPIEBUIET0 Ha OCHO-
BaHUU JECMCTBYIOIIETO 3aKoHOoAaTenbCTBa. [l obecnieueHus 3pPeKTUBHOCTH y4acTUsl TOTEPIEBIIETO
B YT'OJIOBHOM MPOIECCE BBIABUTACTCS PAJI MPEIIOKEHUN 110 COBEPUICHCTBOBAHUIO 3aKOHOIATENILCTBRA.
AHanu3upyercsi psll KOHKPETHBIX HOPUIUYECKUX HEJIOCTATKOB, OTPAXKAIOIIUX IMPOIIECCYAIbHYIO TO-
SUIUIO MMOTCPICBIICTO, U YKA3BIBAKOTCA IIYTU UX PCHICHUA. HpI/I 9TOM KaK B XOAC MPCABAPUTCIIBHOI'O
pacclieJJoBaHus, TaK U B X0Jie Cy1Ie0HOr0 pacCMOTPEHHMSI BBIIBUTAIOTCS MpeUIokKeHHs 0 6osee d3pdek-
THUBHOM 3alllUTE 3aKOHHBIX MHTEPECOB NOTEpneBliero. Hampumep, Wi yCKOPEHUs y4dacTHsl NOTEP-
MIEBIIET0 B YTOJOBHOM IpoIiecce MpeiaraeTcs BBECTH MOPSAIOK PEIIeHUs BOIIPOca O MPU3HAHUY JIU-
1a moTepreBmuM B TeueHue 10 mHEell ¢ MOMeHTa BO30y>KIEeHUsl YroJoBHOrO naena. Jlamee B cTaThe
paccMaTpuBalOTCs MPaBO MOTEPIIEBLIETO Ha BO3MEIICHUE NMPUYMHEHHOTO yiiepba, mpaBo Ha 00s3a-
TEJIbHOE 03HAKOMJICHHE C MaTepHajlaMy YTOJIOBHOTIO JI€Na, a TAaKkKe HEKOTOPbIE HEJIOCTATKH B IPaBO-
BOM CTaTycCe MOTEPIIEBIIEro, KaK y4aCTHUKA CO CTOPOHBI OOBUHEHUSI.
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