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S cations, and data that are used to oper-

ate and manage computer systems and
devices. In essence, it is the set of instructions
that tells a computer what to do, how to do it, and
when to do it [9, p. 60]. Software has become an
integral part of modern society, playing a critical
role in everything from communication and en-
tertainment to commerce and education. Overall,
software has become an essential component of
modern life, enabling us to work smarter, com-
municate better, and live more connected and ful-
filling lives.

But why do we talk about software from the
point of view of intellectual property? Thus, what
is the connection between these two concepts —
Software and Intellectual Property (IP)?

It shall be noted that the notion "Intellectual
Property" refers to works of the mind, including
literary and artistic creations, inventions, utility
models, symbols, industrial designs, and trade

oftware refers to the programs, appli-
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secrets [14, p. 3]. Software also is a manifestation
of creativity that requires the use of programming
languages and tools to produce a useful and valu-
able product. By safeguarding software as an in-
tellectual property, it incentivizes innovation,
acknowledges creativity, and promotes continued
advancement of technology. Overall, the protec-
tion of software as an intellectual property is im-
portant to ensure that the creators of the software
are rewarded for their work and that they have
the ability to control how their software is used,
distributed, and sold.

What are the ways to protect software as an
IP?

1. Copyright in software: Software can be
protected under copyright law as a form of intel-
lectual property. Copyright law provides protec-
tion for the original expression of ideas in a fixed
form 3], i.e., safeguards the way ideas are ex-
pressed in software, encompassing elements like
the source code, object code, and user interface.
As a result, copyright protection for software co-
vers the specific manner in which the software is
formulated, structured, and displayed, as opposed
to the fundamental concepts or functionalities
that the software embodies. This means that the
creator of the software has exclusive rights to re-
produce, distribute, display, and perform the
software, as well as to create derivative works
based on the software. Copyright protection for
software typically includes the following rights:
Reproduction: The right to make copies of
the software, such as by installing it on multiple
computers or devices.

Distribution: The right to distribute copies
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of the software, such as by selling or licensing it
to others.

Display: The right to display the software,
such as by showing it on a computer screen or in
marketing materials.

Performance: The right to perform the
software, such as by running it on a computer.
Derivative works: The right to create deriv-
ative works based on the software, such as by
modifying or adapting it.

Copyright protection for software is automatic
and begins upon creation and fixation of the
software in a tangible form. Although registration
IS not mandatory, software creators may choose
to register their copyright with the relevant gov-
ernment agency to enjoy additional legal protec-
tion.

By enforcing copyright, creators can prevent
unauthorized copying, distribution, or usage of
their software. This incentivizes software innova-
tion and development as creators are able to prof-
it from their work and control how their software
is used and distributed.

2. Patent protection in software: Software
can be protected by patents under certain condi-
tions. In general, a patent can be granted for a
novel and non-obvious invention that is useful
and falls within the scope of patentable subject
matter. In the case of software, the invention
must typically involve a new and non-obvious
solution to a specific technical problem, rather
than simply a business or mathematical method.
Patents provide exclusive rights to the patent
owner to exclude others from making, using, or
selling the patented invention for a certain period
of time (usually 20 years from the moment of
filing).

In some countries, software may also be pro-
tected by a specific type of patent called a soft-
ware patent, although the eligibility and scope of
these patents can vary widely between jurisdic-
tions. Additionally, some aspects of software,
such as algorithms or data structures, may be eli-
gible for patent protection as long as they meet
the criteria for patentability [8].

Proponents of software patents argue that they
encourage innovation and provide incentives for
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companies and individuals to invest in research
and development of new software technologies.
They also provide a means for inventors to pro-
tect their creations from being copied or stolen by
competitors.

Critics of software patents, on the other hand,
argue that they stifle innovation and competition
by allowing patent owners to monopolize certain
software technologies, which can inhibit the de-
velopment of new software and technologies.
They also argue that the patent system can be
abused, with some companies using overly broad
or vague patents to sue competitors and stifle in-
novation.

There are several key reasons why patent pro-
tection is important for software, including:
Exclusive rights: Patents grant the owner
exclusive rights to control the use, sale, importa-
tion, and creation of the patented invention, thus
preventing others from using or copying it with-
out permission.

Revenue generation: Software patents can
generate revenue for inventors and companies
through licensing or selling their patented soft-
ware inventions for a consideration.

Defense against infringement: Patents also
offer a legal basis for defending against in-
fringement lawsuits, which can help protect the
inventor's market position and reputation.
Encourage innovation: Patents provide le-
gal protection and financial incentives for inno-
vative software inventions, encouraging software
developers and companies to invest in research
and development, leading to new and useful
software technologies.

3. Trademark protection: Trademarks in
software are regulated in a similar manner as
trademarks in other industries. A trademark is a
word, symbol, or design that identifies and dis-
tinguishes the source of goods or services of one
enterprise from those of others [10]. In the con-
text of software, a trademark can be used to pro-
tect the name, logo, or other branding elements of
a particular software product or service.

In order to obtain trademark protection for a
software product or service, the owner must ap-
ply for registration with the appropriate trade-
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mark office in their jurisdiction, such as the Intel-
lectual Property Agency of the Republic of Azer-
baijan. Once a trademark is registered, the owner
has the sole right to use it in association with
their software product or service and can prevent
others from using a similar trademark that might
cause confusion in the market. Trademark own-
ers can also take legal action against infringing
parties to protect their trademark rights. Besides
registering their trademark, software companies
can also use trademark symbols like "™" or "®"
to show that a particular name or logo is being
used as a trademark.

Trademark protection is crucial in software for

various reasons:
Brand Identity: A trademark safeguards
symbols, logos, and other elements to create a dis-
tinctive image that customers can recognize and
associate with a particular company or product.

- Competitive Advantage: A robust trade-
mark can offer a competitive edge in the market-
place by distinguishing a software product or
service from those of competitors.

Legal Protection: A registered trademark
provides legal protection against those who may
attempt to use a similar name or logo in a manner
that could cause confusion in the market.
Licensing Opportunities: Trademarks can
also be licensed or used for merchandising op-
portunities, which can generate additional reve-
nue streams for software companies.

The following are merely a few examples of
famous software trademarks that have achieved
global recognition and popularity:

o "Microsoft Windows": The Microsoft Win-
dows trademark is one of the most renowned
software trademarks globally. Since the mid-
1980s, the Windows operating system has been
in use, and the trademark has helped to establish
the product's identity and brand recognition.

o "Apple i0S": The iOS trademark identifies
Apple's mobile operating system for iPhones and
iPads. The iOS trademark is a vital component of
Apple's brand identity and is recognized by mil-
lions of users worldwide.

4. Trade Secret Protection: Trade secrets in
software are proprietary information, techniques,
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or processes that provide a competitive advantage
to a company and are not generally known to the
public. Examples of trade secrets in software may
include source code, algorithms, customer lists,
and other confidential information.

In order for software information or processes
to qualify as a trade secret, they must fulfill cer-
tain criteria. This includes being kept secret and
not easily accessible by others, having commer-
cial value that benefits the company, taking rea-
sonable measures to maintain secrecy, and being
independently developed by the company rather
than being readily available to the public [2, p.2].

Protecting trade secrets in software is im-
portant for several reasons:

- Competitive Advantage: Trade secrets can
provide a competitive advantage by giving a
company exclusive access to valuable infor-
mation or techniques that are not widely known.
Legal Protection: Companies can take legal
action against individuals or organizations that
steal or disclose their trade secrets, which can
result in damages and injunctive relief.

- Confidentiality: Protecting trade secrets can
help to ensure the confidentiality of proprietary
information, which is important for maintaining a
company's competitive position and reputation.

To protect trade secrets in software, compa-
nies can take several measures, such as imple-
menting access controls and monitoring systems
to restrict access to sensitive information, using
non-disclosure agreements (NDAs) with em-
ployees and contractors, and establishing clear
policies and procedures for handling confidential
information. NDAs are contractual instruments
commonly employed to safeguard confidential
information, including software [6, p. 3]. Such
agreements set forth the terms that govern the
sharing of sensitive information between parties.
One party agrees to share confidential infor-
mation, while the other party commits to keep the
information confidential and not to reveal it to
third parties. Regarding software protection,
NDAs can serve as a tool to protect trade secrets,
confidential algorithms, and other proprietary
information that is vital to the software's devel-
opment, distribution, or use. For instance, a soft-
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ware firm may demand that its employees, con-
tractors, or partners sign an NDA before access-
ing its proprietary software code or other confi-
dential information. Failure to properly protect
trade secrets can result in significant financial
and reputational damage.

5. IP License and Assignment Agreements:
One important legal strategy for software compa-
nies and developers is to protect their intellectual
property rights through IP license and assignment
agreements, which can ensure proper compensa-
tion for their work and safeguard their rights.
These agreements usually involve the license or
transfer of intellectual property rights, like pa-
tents, copyrights, and trade secrets, from one par-
ty to another.

An IP license agreement allows another party
to use licensed intellectual property in exchange
for payment, such as royalties or a licensing fee.
Software developers and companies can use these
agreements to give permission for other compa-
nies to use their software products or license their
technology to third-party developers. Software
license agreements typically include several im-
portant terms, such as the scope of the license,
what the licensee is authorized to do with the
software, such as use, modify, or distribute it;
license restrictions; fees and payment terms; gov-
erning law and dispute resolution; termination
etc. [5, p. 6].

An [P assignment agreement involves the
transfer of intellectual property rights from one
party to another [7, p. 67]. In the context of soft-
ware, this may involve a software developer as-
signing the copyright or other intellectual proper-
ty rights to a software company in exchange for
compensation. The essential terms that must be
included in a software assignment agreement in-
clude the names and contact information of the
parties; assignment clause clearly stating that the
assigning party is transferring ownership of the
software to the receiving party, and that the re-
ceiving party will be the sole owner of the soft-
ware after the assignment is complete; which IP
rights are being transferred, such as copyrights,
patents, or trade secrets; the consideration that
the receiving party will provide to the assigning

63

ELMI XOBORLORI / Ne 2 (38), 2023

party in exchange for the software assignment;
governing law and dispute resolution etc.

By implementing IP license and assignment
agreements, software developers and companies
can establish unambiguous ownership and licens-
ing rights, protect their intellectual property, and
guarantee appropriate compensation for their ef-
forts. These agreements can also forestall con-
flicts over ownership and licensing rights, and
offer a legal structure for settling disputes, should
they occur.

While there is no single international conven-
tion or treaty specifically focused on software
protection, however, there are several interna-
tional treaties and agreements that provide some
level of protection for software and other forms
of intellectual property. These include:

= The Berne Convention for the Protection of
Literary and Artistic Works: This treaty was ini-
tially signed in 1886 and has undergone various
updates over time. It sets the baseline for the pro-
tection of copyright for artistic and literary
works. Although the term "software” is not ex-
plicitly mentioned, Article 2 of the treaty states
that "literary and artistic works" encompass all
works in the literary, scientific, and artistic fields,
regardless of their mode or form of expression.
Examples of these works may include books,
pamphlets, lectures, addresses, and other similar
works [11].

= The Trade-Related Aspects of Intellectual
Property Rights (TRIPS) Agreement: The TRIPS
Agreement is a set of basic guidelines created by
the World Trade Organization to safeguard intel-
lectual property, which covers patents, copy-
rights, and trademarks. It identifies computer
programs as a form of work that can be protected
by copyright law. As per Article 10 of TRIPS,
computer programs, irrespective of their format
(source or object code), are recognized as literary
works under the Berne Convention (1971) [12].

= The World Intellectual Property Organiza-
tion (WIPO) Copyright Treaty and the WIPO
Performances and Phonograms Treaty: These
international agreements offer extra safeguarding
measures for software and other copyright-
related rights in the digital sphere. The WIPO
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Copyright Treaty (WCT), which is a specific
agreement within the Berne Convention, concen-
trates on protecting digital works and the crea-
tors' rights. Along with the rights already estab-
lished by the Berne Convention, it also provides
economic rights. Furthermore, the treaty con-
cerns two kinds of works that are protected by
copyright: (i) computer programs, irrespective of
their expression method or format, and (ii) com-
pilations of data or other materials, commonly
known as "databases” [13].

= The European Union's Software Directive:
EU Software Directive was passed by the Euro-
pean Union in 1991 and subsequently adopted by
EU member states. Its main purpose is to provide
copyright protection for software and to establish
specific regulations for the licensing and distribu-
tion of software. The directive defines software
as a set of instructions that can cause a computer
to perform a specific task when incorporated into
a readable medium. The directive recognizes
software as a literary work and provides copy-
right protection for it, with the author having ex-
clusive rights to reproduce, adapt, and distribute
the program, subject to certain exceptions such as
the right of a user to make a backup copy for per-
sonal use [4].

Regarding the IP legislation of the Republic of
Azerbaijan on the protection of software, it is
worth noting Article 6.2 of the Law of the Re-
public of Azerbaijan “On Copyright and Related
Rights”: “Computer programs (software) are
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protected as literary works. The protection of
computer programs extends to all types of pro-
grams expressed in any language and form, in-
cluding source text and object code, and operat-
ing systems” [1].

In conclusion, it is important to keep up to
date with software protection laws and regula-
tions in local and other jurisdictions worldwide to
understand the rights and responsibilities of de-
velopers, users, and owners. Employing a range
of legal mechanisms such as patents, trademarks,
trade secrets, and copyrights as mentioned above
can be useful in safeguarding software. Further-
more, utilizing IP license and assignment agree-
ments and clarifying the terms of use for custom-
ers and partners can provide effective protection.
Additionally, safeguarding software from unau-
thorized use, access, and distribution by utilizing
encryption and other security measures, restrict-
ing access to confidential information, and moni-
toring for potential infringement is recommend-
ed.

Overall, protecting software through IP is nec-
essary because it helps to encourage innovation,
allows software developers and companies to
earn a return on their investment, helps to prevent
unauthorized copying and distribution of soft-
ware, maintains the quality and integrity of soft-
ware, and encourages collaboration and sharing
among developers.
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I'oneas Hagkadgsane
«IIporpammHoe od0ecrnevyeHne» B KOHTEKCTE MPAB MHTE/LIEKTYAJbHOH COOCTBEHHOCTH

B nacrosmiee BpeMsi mporpaMMHOE 00€CTIEYCHHE UTPAET PELIAIOIIYI0 POJIb B COBPEMEHHOM 00111e-
CTBE U MMEET Ba)XKHOE 3HAYEHUE JUII MHOTHX acleKTOB Halllel >KU3HHU, MOJAJIEPKUBasi Bce, OT OM3Heca
1 00pa3oBaHUs J0 3/paBOOXpaHEHUs W pas3BieueHuil. Ero 3HaueHue, BEpOATHO, BO3pacTeT B OJH-
KaWIIMe ro/ibl, MOCKOJIbKY MPOJOJIKAIOT MOSBISATHCA HOBBIE TEXHOJOTHH U MPUIIOKEHUs. B 3T0# Hc-
CJIEJIOBATENIbCKON CTAaThE UCCIIETYIOTCS IIPaBOBbIE FApaHTUH, JOCTYIHbIE JUIsl IPOrpaMMHOro odecre-
YeHHUs] B COOTBETCTBUU C 3aKOHOJIATENBCTBOM 00 HMHTeIuiekTyaidbHoU coOctBeHHOcTH (MC). B Hem
OTUCHIBAIOTCS pa3nuyHble (opmbl 3ammThl VIC, KOTOpble MOKHO HCHOJB30BATH ISl 3AIIUTHI TPO-
rpaMMHOT0O oOecredyeHus, TaKhe Kak aBTOPCKOE MpaBo, MATeHT, TOBAPHBIA 3HAK U KOMMepYecKas
TaiiHa, IPU 3TOM AHAJIU3UPYIOTCA KPUTEPUU JUIsl KaXKA0r0 THUIIA 3AIIMTHI, @ TAK)KE CBSI3aHHBIE C HUMU
npeuMylIecTBa U Hegoctatku. KpoMe Toro, B ctaTbe UCCenyeTcs MUpPOBas MpaBoBasi CTPYKTypa 3a-
LIMTHI NIPOTPAMMHOI0 obecrieueHus1, BKiIodass bepHckyto konBeHuuio U JlupexktuBy EBpomneiickoro
CO03a M0 MPOrpaMMHOMY OOecrieueHnI0. B 3akitoueHnN CTaThu MpeAiaratoTcsl MpakTUYecKue coBe-
THI JUISI Pa3pabOTUYMKOB MPOTPAMMHOTO OOECTICYeHHS M KOMITAHUH, CTPEMSIINXCS 3alIUTUTh CBOE
porpaMMHOe 00ecliedeHre B COOTBETCTBUU C 3aKOHOAATENLCTBOM 00 MHTEIUIEKTYalbHOM COOCTBEH-
HOCTH, BKJIIOYasl UCIOJb30BAHUE JMIICH3MOHHBIX COIVIALIEHUM M COTJAIIEHUN O MEPEYyCTYyNKE Ipas,
corjalleHui 0 HepasrIallleHuu U APYyTUX Mep 1o obecreyeHuto 3auuTsl. HakoHen, B ctaTbe moauep-
KHBaeTCsl BaKHOCTh oxpaHbl MC 11t mporpaMMHOro oOecredeHus U MpeaaaraeTcss BCeCTOPOHHHM
0030p MPaBOBOI 0a3bl, PETYIUPYIOMICH OXpaHy MTPOTPAMMHOTO 00eCTIeUeHHUS.

Gunel Nacafzado
“Proqram tominat1” aqli miilkiyyat hiiquqlari kontekstinda

Hazirki dovrdo program tominati miiasir comiyyatimizds holledici rol oynayir vo biznes va toh-
sildon sahiyys va ayloncays godor hayatimizin miixtalif aspektlori {igiin shomiyyat kasb edir. Yaxin
goalacakda yeni texnologiyalar va totbiglor davamli sakilds inkisaf etdikca program tominatlarmin
ohomiyyati do artmaga davam edocok. Bu akademik moagalo aqli miilkiyyat (©OM) hiiququ néqteyi-
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nozarindon program tominati {iglin méveud olan hiiquqi tominatlar1 aragdirir. Magalo har bir OM
obyekti iiclin meyarlari vo onlarla bagl istiinliiklori vo catismazliglart tohlil edarkon miolliflik
hiiququ, patent, omtoo nisan1 vo kommersiya sirri Kimi program tominatinin qorunmasi ii¢iin vacib
olan ©OM miihafizosinin miixtalif formalarini miioyyonlogdirir. Bundan olava, mogalo Bern Kon-
vensiyasi vo Avropa Birliyinin Program Tominati Direktivi do daxil olmagla, program tominatinin
gorunmasi sahasinds diinya miqyasinda movcud olan hiiquqi strukturu aragdirir. Magalo program
tominat1 tortibatgilar: vo program tominatlarin1 ©M hiiququ asasinda qorumagq istayan sirkatlars, lisen-
ziya vo transfer miiqavilolori, kommersiya sirrini qoruma miiqavilalori vo miihafizoni tomin etmok
ticlin digor todbirlordon istifade do daxil olmagla, praktiki maslohatlor toklif etmokls yekunlasir.
Nohayat, moagalo program tominati liglin OM miihafizasinin shomiyyatini vurgulayir vo program
tominatinin mithafizasini tonzimlayan hiiquqi bazanin hartorafli icmalini taqdim edir.
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