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ABSTRACT:

This article deals with features of formation 
of European Union’s legal personality. Legal 
consequences of the Union’s actual entry into 
international relations are analyzed. The rele-
vant provisions of the Lisbon Treaty are con-
sidered.

Açar sözlər: Avropa İttifaqı, Avropa Bir-
likləri, beynəlxalq hüquq subyektliyi, beynəlx-
alq münasibətlər, ümumi xarici və təhlükəsiz-
lik siyasəti.

Annotasiya:

Bu məqalədə Avropa İttifaqının hüquqi su-
byektliyinin formalaşmasının xüsusiyyətləri 
araşdırılır. İttifaqın beynəlxalq əlaqələrə dax-
il olmasının hüquqi nəticələri təhlil edilir. 
Lissabon müqaviləsinin müvafiq müddəaları 
nəzərdən keçirilir.
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Аннотация:

В этой статье рассматриваются особенности 
формирования правосубъектности  
Европейского Союза. Анализируются 

правовые последствия фактического 
вступления Союза в международные 
отношения. Рассмотрены соответствующие 
положения Лиссабонского договора.

The notion of “international legal personal-
ity” is in close relation with that of “subject 
of international law”, these notions being often 
defined one through the other. For the identi-
fication of a subject of international law it is 
required to ascertain whether such subject pos-
sesses legal personality in the international le-
gal order, in other words, whether it has the 
legal capacity to act internationally (1).

 Since the formation of the European 
Union over its international personality, there 
have been disputes. This was mainly due to 
the fact that when concluding the Maastricht 
Treaty, the states did not give the Union the 
opportunity to independently enter into inter-
national relations.  However, in fact, such 
activities by the European Union were carried 
out through the European Communities. In or-
der to understand the essence of the “actual” 
international personality of the EU in 1992-
2009, it is necessary to turn to its grounds.

 Having established the European Union 
in 1992, Member States three “pillars”, one of 
which is the common foreign and security pol-
icy (CFSP). It should be noted that the CFSP 
affects not only the Union and the Member 
States, but also the European Communities 
that have not ceased to exist since the creation 
of the European Union. Both states and inte-
gration associations had to coordinate among 
themselves foreign policy, the implementation 
of which took place both on behalf of the states 
and on behalf of the Union itself (5).
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Foreign sources rightly point out that, in 
order to implement a common foreign poli-
cy, the Union clearly needed the ability, for 
example, to conclude international treaties 
with third parties. Such an opportunity the EU 
Maastricht Treaty does not provide. The opin-
ions of the Europeanists were divided into two 
camps: some believed that granting the status 
of a legal entity to the Union would not harm 
national sovereignty and would allow states 
to fully and sufficiently independently im-
plement their foreign policy. Others believed 
that the conferring of legal personality on the 
Union would affect the legal personality of 
the Community. However, the authors note the 
paradox of the Maastricht Treaty. In particu-
lar, the provisions of articles 24 and 38 of the 
EC Treaty allow the Council to conclude inter-
national agreements in the field of CFSP and 
LDPE. The Council, in turn, is an institution 
of the Union, and not an intergovernmental 
conference, therefore, giving these powers to 
the Council, states grant the Union the right 
to conclude international treaties, officially 
refusing to recognize the existence of an in-
ternational legal personality. It is obvious that 
the Union entered into international relations 
through the institutional system of the Com-
munities, while not having its own interna-
tional personality (6).

 It is worth agreeing with the German 
scientists who believe that the legal person-
ality of the Union was not only derived from 
actual relations (4). In turn, the argument in 
favor of legal personality is the presence of 
permanent bodies and the ability to accept new 
members.

 Theoretical discussions were also con-
ducted among Russian international lawyers. 
Some authors, while analyzing the EU acts 
and examining its international activities, tend 
to have a legal personality. For example, B. N 
Topornin denies the lack of legal personality 
in the European Union by virtue of Article 49 
of the Treaty on European Union, which es-
tablishes the rules for admission to the EU, 
as well as article 15, according to which the 
Presiding Member State represents the Euro-
pean Union in matters related to the general 
policy and security policy, which points to the 
activities of this organization as a subject of 
international law (7). In addition, in foreign 
sources, the position on the legal personali-

ty of the European Union on the basis of the 
latter’s own competence in terms of powers in 
the field of common foreign policy and general 
security, internal affairs and justice, European 
citizenship issues was upheld by G. Ress.

 Europeans, defending the presence of 
international legal personality in the Europe-
an Union, the main argument is the possibility 
of the EU (before Lisbon Treaty) to conclude 
international trade agreements. The authors 
speak about the possibility of entering into 
contractual relations with third countries, as 
well as the possibility of being responsible.

Real relations of the EU still spoke of his 
participation in international relations. More-
over, the EU entered into similar relations as a 
subject of international law, for example, tak-
ing part in international organizations. Thus, 
the central element of the foreign policy of the 
European Union is relations with the UN. Co-
operation has been and is being implemented 
now in a wide range of areas: environmental 
protection, peace consolidation in conflict 
zones, humanitarian assistance in crisis situa-
tions, combating corruption and crime, global 
health problems, labor and culture issues.

 The European Union enters into rela-
tions with the UN and through member states. 
This is especially true in such areas as agricul-
ture, fisheries and trade. Currently, the EU is a 
party to more than 50 multilateral UN agree-
ments. In addition, the Union makes a signifi-
cant contribution to the UN system.

Cooperation is built not only on political di-
alogue - the EU provides significant financial 
support for UN programs and projects, imple-
mented on the basis of financial and adminis-
trative framework agreements.

 The European Union has taken a stable 
place in relations with the UN. This is mani-
fested in the fact that it is represented in six 
main committees and other subsidiary bodies 
of the UN General Assembly, the Economic 
and Social Council and its commissions, as 
well as in other bodies, including bodies of 
specialized agencies of the UN system. More 
than 1,000 internal coordination meetings of 
the EU are held in New York, Geneva and Vi-
enna in order to develop a common position. 
Of no small importance is the permanent mem-
bership of France and Great Britain in the UN 
Security Council. Thus, Article 19 of the Trea-
ty on the EU provides that Member States
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that are also members of the UN Security 
Council will coordinate their actions and fully 
inform the other member states (3). Member 
States that are permanent members of the Se-
curity Council will take care in the exercise 
of their functions to protect the position and 
interests of the Union, without prejudice to the 
responsibility vested in them in accordance 
with the provisions of the UN Charter.

 It should be noted that European Union 
entered into international relations through 
the European Communities. For example, the 
European Community, and not the Union, is 
a member of the World Trade Organization. 
WTO members are also EU states. In this re-
gard, there is a problem with the definition of 
“international competence” of each of the sub-
jects. An attempt to differentiate the powers in 
this sphere was made by the Court of Europe-
an Communities.

 Even at the conclusion of the Treaty es-
tablishing the WTO, a dispute arose between 
the Commission and the Member States of 
the Community, which of them has the right 
to sign the WTO Agreements. In accordance 
with the Court’s conclusion, according to Art. 
113 (now Article 133 of the Treaty on the Eu-
ropean Community) the Community has the 
exclusive competence to conclude internation-
al treaties in matters related to trade in goods. 
The Community and its member States have 
the joint competence to conclude the GATS 
and TRIPS. As noted by M.P Fedorov, this 
conclusion was perceived ambiguously in the 
scientific world. Thus, according to M. Hilf, 
the Court could perhaps have recognized for 
the Community the authority to conclude all 
WTO agreements. It seems, however, that this 
conclusion of the Court is quite logical from 
the international point of view. The exclusive 
competence of the EU is provided only in the 
sphere of trade in goods, and in the sphere of 
services and intellectual property, the Com-
munity does not have such powers (Article 
133 of the Treaty on the EU). Obviously, thus, 
Member States, while limiting the internation-
al legal personality of communities (including 
the Union), reserve the right to independently 
make decisions in certain areas. This approach 
has been preserved in the Lisbon Treaty.

Indeed, Article 32 of the Treaty on the Euro-
pean Union fixes the international legal per-
sonality of the European Union. This means 

that the existing legal personality has finally 
acquired legal support, and now the EU be-
comes a full-fledged subject of international 
law. Commenting on this article, Ralph Gran 
points out that by giving the EU legal person-
ality, states fix the provisions only on the basis 
of which the Union can independently enter 
into international relations, that is, act as a sub-
ject of international law. The author speaks of 
the strict limitation of the legal personality due 
to its secondary nature (production). Indeed, 
the states, granting the EU status, hastened to 
clearly stipulate its scope, to consolidate the 
scope of “international competence” (8).

 It can be said that the states endow the 
Union with legal personality, but with “reser-
vations”. For example, the EU can conclude 
international treaties in all areas of its compe-
tence, if:

- this is provided for by the basic EU treaties;
- requires the achievement of the objectives 

indicated in the contracts;
- a legally binding EU document requires 

this;
- this contract may affect or change the gen-

eral rules of the EU.
 In general, the international legal per-

sonality of the European Union under the 
Lisbon Treaty is reduced to the fact that the 
EU gives the right to enter into internation-
al treaties independently (without the Com-
munities) and to be a member of internation-
al organizations. However, among European 
scholars there are those who believe that this 
is not enough, moreover, when analyzing the 
provisions of the Lisbon Treaty on the legal 
personality, they doubt that the EU has had the 
opportunity to conclude international treaties 
(not coordinated with the member states), the 
subject of which is trade or external policy (9).

The norms of the Lisbon Treaty on legal per-
sonality allow us to say that the Union and the 
member states sought to subordinate each oth-
er to the sphere of international relations. On 
the one hand, States restrict the international 
legal personality of the Union, on the other 
hand, the Union establishes control over the 
participation of “its” states in international re-
lations. In particular, the norms of the Lisbon 
Treaty give States the obligation to coordinate 
their foreign policy with the EU. Thus, a provi-
sion is established according to which Member 
States within the European Council 
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and the Council of Ministers should conduct 
joint consultations on any matter relating to 
their common interests. This follows from the 
principles of cooperation (Clause 3, Article 
4 of the Lisbon Treaty) and solidarity (it was 
fixed in clause 2 of Article 11 of the Treaty of 
Nice and Article 8, paragraph 2 of the Lisbon 
Treaty).

 Analyzing the provisions of Art. 32 of 
the Lisbon Treaty, it can be concluded, that 
states undertake to coordinate among them-
selves, and hence with the EU, their position 
in the field of foreign policy and any action 
in the international arena (2). Also, this article 
establishes that Member States have the right 
to conclude any international treaty, provid-
ed that it does not conflict with agreements 
signed by the EU or does not fall within the 
competence of the Union. In our opinion, this 
can be interpreted as the fact that the Union 
assumes the authority to monitor the conclu-
sion of international treaties by the member 
states for their compliance with their acts.

 Of particular interest is article 34 of 
the Lisbon Treaty, which proclaims the duty 
of States to coordinate their actions within the 
framework of international organizations and 
at international conferences. This article im-
poses an obligation on States to maintain the 
position of the Union, especially in organiza-
tions that do not involve all Member States.

 It seems that the legal personality of the 
European Union, like any other international 
organization, undoubtedly depends on the ex-
tent of the powers it is conferred on Member 
States.

Obviously, states do not simply define the di-
rections of international cooperation to which 
the European Union can join, they can expand 
or limit its powers in each specific sphere. The 
European Union, after the entry into force of 
the Lisbon Treaty, acquired the international 
legal personality of the communities. Enter-
ing into international relations, the Europe-
an Union represents not only its internation-
al personality, but also acts on behalf of the 
member states. This situation is justified by 
the existence of common policies peculiar to 
the Union.

References:

1. ASPECTS ON THE INTERNATIONAL 

LEGAL PERSONALITY OF INTERNATION-
AL ORGANIZATIONS, NICOLAE PURDĂ 
http://cks.univnt.ro/uploads/cks_2012_ar-
t i c l e s / i n d e x . p h p ? d i r = 0 1 _ l e g a l _ s c i e n c -
es%2F&download=cks_2012_legal_sciences_
art_092.pdf Last visited: 04.02.2018

2. Treaty of Lisbon amending the Trea-
ty on European Union and the Treaty estab-
lishing the European Community, signed at 
Lisbon, 13 December 2007 http://eur-lex.
europa.eu/legal-content/EN/TXT/?uri=celex-
%3A12007L%2FTXTLast visited: 04.02.2018

3. Treaty on European Union (Maastricht 
Treaty) https://europa.eu/european-union/
sites/europaeu/files/docs/body/treaty_on_eu-
ropean_union_en.pdf  Last visited: 04.02.2018

4. Octavian Gabriel Pascu, Caius Tudor Lu-
minosu The legal personality of the European 
Union – between the Maastricht Treaty and the 
draft Treaty establishing a Constitution for Eu-
rope – reality and perspectives [Electronic re-
source]. URL: Romanian Journal of European 
Affairs. No. 3. 2006. Vol. 6

5. G. Ress Democratic Decision making in 
the European Union and the Role of the Eu-
ropean Parlament. P. 153–176; Curtin D. аnd 
Heukels, T., (eds.), Institutional Dynamics of 
European Integration – Essays in Honour of 
Henry G. Schermers. Vol. 2. 1994. P. 156.

6. Legal personality of the Union http://eur-
lex.europa.eu/summary/glossary/union_legal_
personality.htmlLast visited: 04.02.2018

7. THE LEGAL PERSONALITY OF THE 
EUROPEAN UNION - BETWEEN THE 
MAASTRICHT TREATY AND THE DRAFT 
TREATY ESTABLISHING A CONSTITU-
TION FOR EUROPE – REALITY AND 
PERSPECTIVES - OCTAVIAN GABRI-
EL PASCU, CAIUS TUDOR LUMINOSU 
http://beta.ier.ro/documente/rjea_vol6_no3/
RJEA_Vol6_No3_The_Legal_Personality_of_
the_European_Union_-_Between_the_Maas-
tricht_Treaty_and_the_Draft_Treaty_Estab-
lising_a_Constitution_for_Europe_-_Reality_
and_Perspectives.pdf Last visited: 04.02.2018



                                                                                          ELSA AZERBAIJAN LAW REVIEW                                                                           

105

8. The Legal Personality of the Europe-
an Union, Philippe de SCHOUTHEETE and 
Sami ANDOURA https://core.ac.uk/down-
load/pdf/5081654.pdf Last visited: 04.02.2018

9. Kapteyn & VerLoren van Themaat The 
Law of the European Union and the European 
Communities,Wolters Kluwer Law & Busi-
ness; 4 edition (April 1, 2009)


