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Abstract:

This article deals with types of international
arbitration, their role in alternative dispute res-
olution, effectiveness of them and their advan-
tages and disadvantages. Arbitration is a form
of the alternative dispute resolution which
gives the right to parties of the commercial dis-
pute to solve their dispute out of the court. In
the international business, specially in the in-
ternational transactions arbitration is the most
dominant method of resolving disputes.

Agar sozlor: beynolxalq arbitraj, daimi arbi-
traj institutu, ad hoc arbitraj, UNCITRAL.

XULASO:

Bu  moqalodo  beynolxalq  arbitrajin
novlorindan, bu névlerin miibahisalorin alter-
nativ hollindoki yerindon, onlarin somaralil-
iyindon vo homg¢inin istlinliiklori vo monfi
toraflorindan bohs edir. Arbitraj miibahisa toro-
florino miibahisoni mohkomoadon konar hall
etmok hiiququ veron miibahisolorin alternativ
halli vasitslorinin bir noviidiir. Beynalxalq bi-
znes miinasibatlorindos, xiisusilo do beynalxalq
omoliyyatlarda arbitraj miibahisalorin hollinin
dominant metodlarindan biridir.

KiroueBsie cJoBa: MEXyHapOIHbIN
apOuTpax, HHCTUTYLUHOHAJIBHBIM apOuUTpax,
apoutpax ad hoc, FOucuTan

B oToll crarbe paccMaTpUBAIOTCS, THIIBI
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MEXIyHapOJHOrOo  apOuTpaxa: poib B
aJbTEPHATUBHOM pPa3pelIeHHH CIIOPOB HX
3¢ (peKTUBHOCTP M MPEUMYLIECTB, a TakK
XKe HeJIoCTaToK.ApOutpaxk - 310 ¢opma
aJbTEPHATUBHOTO paspemeHus CIIOPOB,
KOTOpas J1aeT MPaBO CTOPOHAM KOMMEPYECKOTO
criopa paspemarb CBOW CIOp 3a MpeaelaMu
cyna. B mexnynaponHoMm Ou3Hece, 0COOECHHO
B MEXJYHApOAHBIX CHEJIKaX, JJIsI pa3pelieHue
CIIOpOB, apOuTpaxk  sBIsAEeTCs  Haumboiee
noMuHUpytoneM (3pPEeKTUBHBIM) METOJIOM.

First of all, arbitration is a form of alternative
dispute resolution which allows disagreements
between two parties to be resolved outside of
the traditional court system.Generally parties
are entitled to choose the form of the arbitra-
tion which they deem appropriate in the facts
and circumstances of their dispute. The choice
of the right institution depends on various as-
pects, for example the parties’ backgrounds,
the subject matter, the amount potentially in
dispute, the applicable law on the merits and
on where the award is going to be enforced.
Arbitrations are commonly divided into 2 main
types: ad hoc arbitration and institutional arbi-
tration.In fact, Article 2(a) of the UNCITRAL
Model Law on International Commercial Arbi-
tration recognizes both ad hoc and institutional
arbitrations as it defines arbitration as: “Any
arbitration whether or not administered by a
permanent arbitral institution”. (1) Similarly
article of the “Law on International Arbitra-
tion” of Azerbaijan Republic also recognizes
both arbitration: “arbitration - any arbitration
whether or not it is conducted by the perma-
nent arbitration office”. (2)

Institutional arbitration is an arbitration
which is administrated by an institution.
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In an institutional arbitration, the arbitration
agreement designates an arbitral institution
to administer the arbitration. The parties then
submit their disputes to the institution that in-
tervenes and administers the arbitral process
as provided by the rules of that institution. The
institution does not arbitrate the dispute. It is
the arbitral panel which arbitrates the dispute.
For example, international institutions include
International Chamber of Commerce (ICC),
London Court of International Arbitration
(LCIA), International Centre for Settlement
of Investment Disputes (ISCID) and etc. All
these institutions have rules expressly formu-
lated for conducting arbitration.

Institutional arbitration may be preferred
if the parties do not mind the administrative
charges levied by the institution. However, the
administrative fees will be also high as they
are calculated based on the amount in dispute.
The rules may also require parties to respond
within unrealistic time frames. Such rules may
be applicable to a particular trade or industry,
but not to the existing or prospective needs of
one or more of the parties. (3) Parties should
take care in selecting and deciding which in-
stitution to designate in their arbitration agree-
ment. They should consider the nature and
value of the dispute, rules of the institution as
these rules differ, reputation of the institution
and parties also chose the rules which in the
same line with the latest developments in in-
ternational commercial arbitration practice.

In order to submit a dispute to institutional
arbitration, it is necessary to use precise lan-
guage in the agreement to arbitrate. Each ar-
bitral institution has its own model arbitration
clause. The ICC’s is as follows: “All disputes
arising out of or in connection with the present
contract shall be finally settled under the Rules
of Arbitration of the International Chamber of
Commerce by one or more arbitrators appoint-
ed in accordance with the said Rules.” (4)

Features of institutional arbitration are fol-
lowing:

1) It involves specialized institution.

2) It has pre-established, up-to date set of
rules.

3) Administered arbitration process, i.e.
the institution oversees the whole proceeding
and guarantees a certain standard flow of the
procedure.

In the contrast to the institutional arbitra-

tion, an ad hoc arbitration is a proceeding that
requires the parties to select the arbitrator(s),
and the rules and procedures. If necessary, the
parties can still designate an arbitral institu-
tion as an appointing authority and adopt an
institution’s arbitration rules, if the rules allow
the parties to opt out of case administration by
that institution. The parties may also adopt the
UNCITAL ad hoc rules for domestic and inter-
national disputes. (5)

Ad hoc arbitration is an arbitration which
is not administrated by an institution. Ad hoc
arbitration has been defined as ‘“arbitration
where the parties and the arbitral tribunal will
conduct the arbitration according to the proce-
dures which will either be previously agreed
upon by the parties or in the absence of such
agreement be laid down by the arbitral tribunal
at the preliminary meeting once the arbitra-
tion has begun.” Therefore, ad hoc arbitration
is arbitration agreed to and arranged by par-
ties themselves without recourse to an insti-
tution. The proceedings will be conducted by
the arbitrator in accordance to the agreement
between the parties or with their concurrence.
This type of arbitration is a proceeding that is
not administered by institution and requires
the parties to make their own arrangements for
selection of arbitrators and for designation of
rules, applicable law, procedures and adminis-
trative support. Provided the parties approach
the arbitration in a spirit of cooperation, ad hoc
proceedings can be more flexible, cheaper and
faster than an administered proceeding. The
absence of administrative fees alone makes
this a popular choice. (6)

An ad hoc arbitration is one where parties agree on particu-
lar, non-institutional rules to govern the arbitration rather than
conduct it under the supervision of a specialist institution. The
parties themselves determine all aspects of the arbitration like
the selection and manner of appointment of the arbitral tri-
bunal, applicable law, procedure for conducting the arbitra-
tion and administrative support without assistance from or
recourse to an arbitral institution. The arbitral mechanism is
therefore structured specifically for the particular agreement
or dispute. If the parties cannot agree on such arbitral detail or,
in default of agreement, laid down by the arbitral tribunal at a
preliminary meeting once the arbitration has begun, it will be
resolved by the Courts of State pursuant to the law of the seat
of arbitration. While parties themselves may devise a bespoke
set of arbitral rules to govern the arbitration, however, it is also
open to the parties to adopt the 2010 UNCITRAL Arbitration
Rules which are specifically designed for ad hoc
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arbitral proceedings. These rules offer some
of the certainty of institutional rules, without
the necessity of submitting the dispute to the
supervision of an arbitral institution.

The main features of ad hoc arbitration are:

1. Independent proceedings giving parties
maximum flexibility;

2. The Tribunal is chosen by the parties (al-
though if agreement cannot be reached the
matter may be referred to an appointing au-
thority);

3. There is no review of the award by an
arbitral institution.

Ad hoc proceedings need not be kept entire-
ly separate from institutional arbitration. Of-
ten, appointing a qualified arbitrator can lead
to the parties agreeing to designate an insti-
tutional provider as the appointing authority.
Additionally, the parties may decide to engage
an institutional provider to administer the ar-
bitration at any time. Provided the parties ap-
proach the arbitration with cooperation, ad
hoc proceedings have the potential to be more
flexible, faster and cheaper than institutional
proceedings. The absence of administrative
fees alone provides an excellent incentive to
use the ad hoc procedure. (7)

So there are some advantages and disadvan-
tages of both types of arbitration. Advantages
of institutional arbitration is in the availability
of pre-established rules and procedures which
ensure the arbitration proceedings results con-
sistent and predictable results. Administrative
assistance from the institution, which will pro-
vide a secretariat or court of arbitration. The
arbitral institution’s staff will ensure that the
arbitral tribunal is appointed, that advance
payments are made in respect of the fees and
expenses of the arbitrators, that time limits
are kept in mind and, generally, that the ar-
bitration is run as smoothly as possible. In
addition to administration, certain arbitral in-
stitutions, like the International Chamber of
Commerce (ICC), and the International Court
of Arbitration (ICC Court) in Paris, scrutinize
an award before it is published to the parties.
The other advantage is in the qualified list of
the arbitrators. International arbitration insti-
tutions usually benefit from vast databases of
arbitrators in order to assist parties in appoint-
ing appropriate arbitrators for the resolution
of their disputes. (8) The institutions have
panels of experienced arbitrators specializing
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in various areas like construction, maritime,
contract, trade, commodities, etc. available to
them. In all arbitrations, speed is of essence.
Where an arbitral institution is involved, there
will be tight time limits for the exchange of
the parties’ pleadings, the main hearing and the
publication of the final award.

Disadvantages of institutional arbitration is
in the administrative fees for services and use
of the facilities, which can be considerable if
there is a large amount in dispute - sometimes,
more than the actual amount in dispute, bu-
reaucracy from within the institution, which
can lead to delays and additional costs and the
parties may be required to respond within un-
realistic time frames.

Advantages of ad hoc arbitration are follow-
ing: Ad hoc arbitration if properly structured
should be less expensive than institutional ar-
bitration. So ad hoc arbitration is a preferred
mode by the big corporations. Ad hoc arbitra-
tion may be designed according to the require-
ments of the parties, particularly where the
stakes are large or where a state or government
agency is involved. The parties are in a posi-
tion to devise a procedure fair and suitable to
both sides by adopting or adapting to suitable
arbitration rules. Thus, parties are in control
of the process. Ad hoc arbitration is flexible
in allowing the parties to cooperate and decide
upon the dispute resolution procedure. Parties
can avoid such disagreement and avoid delays
if they agree to conduct the arbitration under
for example, UNCITRAL selected arbitration
rules. The result is less time and legal expense
spent in determining complex arbitration rules
to be used in the arbitration. Ad hoc arbitration
is less expensive than institutional arbitration.
The parties only pay fees of the arbitral tribu-
nal, lawyers or representatives, and the costs
incurred for conducting the arbitration, i.e. ex-
penses of the venue charges, etc. They do not
have to pay the arbitration institution’s admin-
istration fees which, if the amount in dispute is
considerable, can be prohibitively expensive.

A disadvantage of ad hoc arbitration is that
it depends for its full effectiveness upon the
spirit of cooperation between the parties. If the
parties do not cooperate in facilitating the arbi-
tration, there could be loss of time in resolving
the issues. There may be repeated recourse to
the courts to determine contested interlocutory
issues which may delay the arbitration
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proceedings. In ad hoc arbitrations, pro-
gressing with the proceedings in the absence
of one of the parties may be somewhat riskier,
given that the absent party may later challenge
the award on the grounds that the arbitral tri-
bunal has not given him a fair opportunity to
be heard.

In the conclusion, institutional arbitration is,
in general, more adequate for the needs of in-
ternational commercial companies because of
its relative reliability, predictability and accep-
tance, which also means an easier enforcement
of the award. A good ad hoc arbitration clause
can take more time to draft and a «bad» ad hoc
arbitration clause might cause the procedure
to end up in front of state courts with more
likelihood than a «bady» institutional arbitra-
tion clause.The choice of the right institution
depends on various aspects, for example the
parties’ backgrounds, the subject matter, the
amount potentially in dispute, the applicable
law on the merits and on where the award is
going to be enforced.
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