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Jurnal haqqinda

BDU Hiiqugq fakiiltesi Teleba Elmi Comiyyseti terafinden nasr edilon Baki
Dovlat Universiteti Toloba Hiiquq Jurnali talabalar terafindan taskil olunan ve
miivafiq akademik yoxlama qaydasi ilo redakts edilon yegana jurnal olub
milli, beynalxalq ve miiqayisali hiiqugqda movcud olan miiasir hiiquqi
problemlarea akademik saviyyade pegekar yanagsmani tablig edir. Jurnalin
asas1 2014-cii ilin noyabr ayinda qoyulmus ve 2015-ci ilden baslayaraq
“HeinOnline”, 2023-cii ilden etibaren ise an boyiik onlayn moalumat
bazalarindan biri olan “Scopus”-da yerlasdirilmekdadir. Nazoeri fikirlari,
diinya  dovlstlarinin  mehkems  ve  qanunvericilik  tacriibasini
imumilesdirarsk miibahisali maqamlara aydinliq gatirmak, hiiquq
comiyystine hom elmi, hom ds praktiki miistevide yaradic diisiince va
hiiquqi tenqgid qabiliyyaetini, hiiquq madaniyystini asilamaq Jurnalin asas
prinsipleridir. Jurnal terkibindski maqalsler vasitesile hiiquqi asaslandirma
ilo aktual masalalore miimkiin hallerin ireli siirtilmesini ve yenilikgiliyi
prioritet maqsad kimi miiayyenlasdirir. Hiiquq telabalarinin hiiquqi yazi ve
hiiquqi diisiince bacariqlarim1 iize ¢ixararaq inkisaf etdirmakls onlar
akademik arasdirmaya havaslondirmak ve bunu saglam elmi roaqabat
ananasing ¢evirmak Jurnalin daimi maramini taskil edir.

About the Review

Baku State University Law Review is the only student-run and peer-
reviewed academic journal in Azerbaijan and a publication of Student
Academic Society of Baku State University Law School. It was founded in
November 2014 and has been placed in HeinOnline since 2015, and in Scopus,
one of the largest online databases, since 2023. The Review promotes
academic and professional approach to contemporary legal issues which exist
in national, international and comparative law. Clarification of debatable
issues with induction of theoretical concepts, judicial and legislation practice
of foreign countries, fostering legal criticism skills, creative thinking, and legal
culture on both academic and practical sphere are basic principles of the
Review. With its published articles, the Law Review promotes possible
solutions to actual legal issues with reference to legal reasoning and
opportunities given by legal scholarship and determines avoiding repetition
as prior purposes of Review. Encouraging law students to academic research
with making them improve their legal writing and legal thinking skills and
make this as a fair competition are permanent goals of the Review.
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On soz

Zaur Oliyev”

Yarandig ilk giindan etibaron Azarbaycanin hiiquq tehsilina yon veran
Baki Dovlet Universitetinin (BDU) Hiiquq fakiiltasinda son 95 il arzinda bir
cox yenilik¢i layihaloars imza atilmigdir. Bu layihalorin formatlar1 ve
istirakcilar1 forqli olsa da, her biri fakiiltomizin an timds maqgsadi olan
Azarbaycanin hiiquq elminas fayda vermok qayasini dagimisdir. Foxr ve qiirur
hissi ilo geyd etmoak istardim ki, bu tesabbiisler igerisinde Hiiquq fakiiltesi
Taleba Elmi Comiyyetinin (TEC) tasiscisi oldugu Talabs Hiiquq Jurnal artiq
bu yenilik¢i vo Onctil faaliyyatini ardicil 10-cu ildir ki, an ytiiksok saviyyada
davam etdirmakls beynalxalq nasr kimi niifuz qazanmigdir.

“Scopus” vo “HeinOnline” kimi diinyanin an bdyiik va aparici malumat
bazalarinda indekslonan Azarbaycanin ilk hiiquq jurnalimin Hiiquq
fakiiltasinin telaboalari torafindon arsaye gatirilmasi tasadiif deyildir. Daim 6z
tosebbiiskarligi, azmkarlig1 ilo farglenan Hiiquq fakiiltesinin Teloba Elmi
Comiyyati tokco BDU deyil, eloco do diger universitetlords tahsil alan
tolabalarin da inkisafini hadaflayir. Bununla da fakiiltomizin TEC-i ali tahsil
miiessisesinden asili olmayaraq biitiin hiiquq talsbelerinin pegekar
hiiqugstinas kimi yetismasinds, global trendlarden xebardar olmasinda, elace
da an yeni bilik va bacariqlara yiyslonmasinds maraqlidir. Bunun naticasidir
ki, son 10 ilde TEC-in tizvii olmus fakiiltomizin mazunlar:1 Hiiquq fakiiltasinin
coxillik tacriibasini diger universitetlors asilamaqla onlarin da 6lkemiz admna
ilklara imza atmasina vasilo olmus, saglam ve davamli roqabatin yaranmasini
tomin etmislor.

Semimi olaraq geyd etmak istadiyim bir basqa maqam odur ki, fakiiltays
rohbarlik etdiyim ilk vaxtlardan beri menas stimul versn amillerden biri da
mohz elo Taloboa Elmi Camiyystinin fealiyyati olmusdur. TEC-in Jurnalla
yanasl, mahkamso, arbitraj vo mediasiya miisabiqalorini taskil etmasi, hiiquq
miizakirs forumlar1 ve Genc Hiiquq Alimleri Arasdirma Yardimgis: layihasi
vasitesilo movcud akademik miihiti  tekmillagsdirmays  calismasi
tolobalorimize qarst boyiik inam formalasdirmisdir. Oz novbamda
fakiiltomizin imkanlar1 daxilinda talebslarimizin tasviq edilmasinds va bu
islorin davamhiliginin tomin edilmasinds alimdan goloni etmayo ¢alisiram.

Sonda Yubiley buraxilis {igiin yazdigim 6n sézii Umummili Liderimiz
Heydar Sliyevin “Tohsil millstin golocayidir” stiar1 ile bitirmak istoyirom.
Inaniram ki, bu giin oldugu kimi bundan sonra da fakiilte rohbarliyi ve Taloba
Elmi Coamiyyesti omokdashgl sayesinde goelocoyimizin teminatgist olan
tohsilimizds daha boytik islor goriilocokdir!

“ Baki Dovlat Universiteti Hiiquq fakiiltesinin dekanu.

Vi
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Preface

Zaur Aliyev”

In the last 95 years, many innovative projects have been signed at the Baku
State University (BSU) Law School, guiding Azerbaijan's legal education since
the first day of its establishment. Although the formats and participants of
these projects are different, each aims to benefit Azerbaijan's legal science,
which is our faculty's most important goal. I want to note with a sense of
honour and pride that among these initiatives, the Baku State University Law
Review, which was founded by the Student Academic Society (SAS), has
already gained a reputation as an international publication by continuing this
innovative and pioneering activity at the highest level for ten consecutive
years.

It is no coincidence that the students of the BSU Law School created the first
law review of Azerbaijan, which is indexed in the world's most prominent and
leading databases, such as Scopus and HeinOnline. The SAS of BSU,
constantly distinguished by its initiative and perseverance, aims to develop
students studying at BSU and other universities. Thus, SAS was interested in
every Azerbaijani law student becoming a modern type of lawyer, being
aware of global trends, and acquiring the latest knowledge and skills. As a
result, the students who graduated from SAS in the last ten years instilled the
long-term experience of BSU in other universities, which enabled them to sign
firsts on behalf of our country and ensured the emergence of healthy and
sustainable competition.

Another point that I would like to mention sincerely is that one of the
factors that gave me much motivation since the first days when I led the Law
School was the activity of the SAS. Along with the Law Review, SAS's efforts
to improve the current academic environment through the organization of
court, arbitration and mediation competitions, legal discussion forums and
the Junior Legal Scholars Research Assistant Program have given me great
confidence in our students. In my turn, I have encouraged our students and
ensured the continuity of these works within the capabilities of our faculty.

Finally, I would like to end the preface I wrote for the Jubilee edition with
the quote of our national leader, Heydar Aliyev: "Education is the future of
the nation". I believe that, as today, in the future, thanks to the cooperation of
the faculty leadership and the SAS, greater things will be done in our
education, which is the guarantor of our future!

“Dean of Baku State University Law School.

Vil
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Baki Dovlat Universiteti Taloaba Hiiquq
Jurnali artiq 10 yasinda!

Orxan Abdulkarimli®

Baki Dovlet Universitetinin Telobs Hiiquq Jurnalinin 10-cu Buraxiligi ii¢tin
yubiley miinasibatile yazmaq toklifi almagim menda qiirur hissi oyatmagqla
yanasi, goziimiin oniinds boyiiyan bu 10 yash “usag”in kecdiyi yolu veo
golacayi baradsa fikirlerimi tesvir etmak sevincini ds baxs etmis oldu. Bu yolda
ilk addimlar1 atanlardan biri olaraq zamanla 6lkemizde 6namli hiiquqi nasr
va keyfiyyatli akademik hiiqugi miizakire makanmna cevrilon Jurnalin
qurulma magqsadlari, elace ds kegmisi barada bazi tesssiiratlarimi, galacayi vo
hadaflari barads baxislarimi boliisacoyom.

2014-cii ilin oktyabr aymnin sonlarinda Baki Dovlst Universitetinin Hiiquq
fakiiltesinin Taloba Elmi Comiyyatinin Idare Heystins sadr secildiyim giin
Idare Heyatinin {izvlari ilo Azarbaycan hiiquq tehsilinde mévcud olmayan,
tamamils telebaler torafinden idars ve redakts olunan hiiquq nasrinin tasis
olunmasim1 garsimizda maqgsad kimi miisyyen etmisdik. Bununla bels,
somimi olaraq demsaliyom ki, bu isi neco edacayimizi tesovviir eda bilmirdim.
Bunun sabeblarindan bazilori ise 6ziimiin ds sexsen sahid oldugu, hiiquq
tohsilindaki an boyiik manealarden biri olan orijinal elmi islorin azlig1, buna
maragin az olmasi ve diiglincelerimizi hadef auditoriyaya catdirmaqdak:
problemlar idi. Hatta Jurnala ad segorken “taloba” soziiniin baghga olave
edilmasi ilo bagli kenardan ciddi tekidlerin olmasi bizi qarsida hansi
¢otinliklar gozladiyinin ilkin cargisi idi. Malumat tigtin bildirim ki, gqabaqcil
diinya tecriibssinds bels jurnallarin bashgma “talabs”, “miisllim” va ya
“professor” sozlari alave edilmir.

2014-cti ilin oktyabr aymda Jurnal tasis etdikden sonra qarsimizda daha
boyiik bir manes var idi. Belo ki, hamin dévrds Azearbaycanda bakalavr
hiiquq tehsilinds hiiquqi yazi fonni tedris edilmirdi ve bu saha talabalar {i¢iin
oldugca yad idi. Bu 6ziinii daha ¢ox hiiquqi yazmin bizim regionda, xiisusils
da sovet hiiquq tohsili sistemine maruz qalmis 6lkalardaki tislub forqlarinda
gostorirdi. Belo farqglondirici xiisusiyyeatloro akademik hiiquqgi yazi
niimunoalarinds miislliflarin moévgelarini bazen daha sart dilds, amma Gtori
asaslandirmasi va ya tengidden uzaq olmaq tiglin fikirlari bir qrup sexsin
adindan “biz” deyarak bildirmoayini aid etmok miumkiindiir. Buna
baxmayaraq, miisllifin yumsaq dilden istifade edersk bildirdiyi fikrin
moasuliyyatini 6z {izerine gotiirmasi inkisaf etmis hiiquqi yaz1 tacriibasinde

*Baki Dévlat Universiteti Toloba Hiiquq Jurnalinin qurucu Bas Redaktoru ve 2015-ci il
mazunu.

viii
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artiq genis yayi1lmis yanasmadir. Yeni timumi olaraq bildirmaliyam ki, hiiquqi
yazida siyasi yumsaqliq va daqiqlik olmasi vacibdir.

Digar terafden o6lkemizds tatbiq olunan istinad qaydalar1 da qabaqcil
hiiquqi yaz: taleblarine tam cavab vermirdi. Belsliklo, adaton daqiq elmlar
tizra yazilmig islerde istifade olunan istinadlarin yazi sonunda verilmasi
qaydasi (endnote) avazins, qabaqcil hiiquqi yaz1 ananalarins daha ¢ox uygun
olan har sehife sonunda istinadlarin verilmasi qaydasini (footnote) totbiq
etmayo nail olmagimiz méhkem temslin gostericisi idi.

Buna gore do ilk islorimizden biri talebslori akademik hiiquqi yazi
standartlar ile tamis etmoak oldu. Bels ki, 2014-cii ilin dekabr aymnin 13-de
Altay Mustafayev! bizim deveatimizle Baki Dovlat Universiteti tolabslarine bu
movzuda baglangic saviyyads ilk telimi kecirmis oldu.> Naticeds, hamin
tolimde istirak etmis (istiqamot verilmis) tolobalorin mioallifi oldugu
moaqalslerin ds yer aldig1 Jurnalin 13 moagqaladen ibarst ilk buraxilisi cap
edildi. Maraqh digar bir magam odur ki, homin buraxilisin derci miinasibatilo
2016-c1 ilds ABS-nin Yale, Harvard ve Georgetown universitetlarinin hiiquq
moktoblorinin professorlar1 ve hiiquq jurnalinin prezidenti toelabaloare
videotabrik tinvanlamisdi.? Olduqca sevindirici haldir ki, homin talimden va
Jurnalin nagrinden sonra akademik hiiquqi yaz ile bagh kegirilon talimlarin
say1 vo bu talimlars maraq artmis, hatta 6lkadaki boazi hiiquq fakiiltalarinds,
o ciimladen Baki Dovlet Universitetinin Hiiquq fakiiltssinde movcud olan
hiiqugstinashq ixtisas1 tizra bakalavr pillasinda do hiiquqi yaz: fonni toedris
olunmaga baglamisdir.

Bundan sonra novbati redaksiya heyatlari Jurnali daha da inkisaf etdirarak
onun fealiyyatini mitkemmallasdirmak istiqamatinds islor géormeys davam
etdilor. Hatta onlar Azarbaycanda ilk dafe “HeinOnline” malumat bazasina
cixis olde etmakls barabar, Jurnalin “Scopus”-a daxil edilmasine de nail
oldular. Jurnal adig¢okilon moalumat bazalarinda indekslonan olkada ilk beloa
toloba hiiquq nasri idi. ©lave olaraqg, beynalxalq maqals gobulu sistemlarina
daxil edilmosi, ikidilli ve artiq her ay minlorlo baxis alan veb-saytin
yaradilmasi, diinyanun miixtalif yerlorinden maqalalarin gondarilmasi Jurnali
hom ds beynalxalq nosra c¢evirmis oldu. Keyfiyystli is veo redaksiya
heyatlarinin ¢okdiyi zehmat olmadan bunlara nail olmaq miimkiin olmazdi.
Yalniz 6z savadlar1 ve fardi kompiiter bacariqlar: ils biitiin bunlar1 edsn

1 Baki Dovlat Universiteti Hiiquq fakiiltasi bakalavr ve magistr mazunu, Vasinqton
Universiteti magistr mazunu, “Altay Mustafayev Law & Tax” sirkstinin qurucusu vo
idarsedici partnyoru, Indiana Universitetinin hiiquq {izrs falsafs doktorluguna namizadi.
2 Student Academic Society of Baku State University, “Akademik Hiiquqi Yaz1” - Altay
Mustafayev (2014), https://www.youtube.com/watch?v=SPf4HZvF1Gc (son baxis 6 fevral
2024).

3 Student Academic Society of Baku State University, Congratulations from Yale, Harvard,
and Georgetown Law Schools to Baku State University Law Review (2016),
https://www.youtube.com/watch?v=bxfeQK5uaF0 (son baxis 6 fevral 2024).
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redaktorlarin bu giin ¢ox insan terafindan bilinmamasi, hatta biitiin bunlara
maragin istenilon seviyyeds olmamasi goriilon islerin hader getmasi
anlamina galmamsalidir. Ona gore ki, Jurnalin redaksiyasinin asas prinsipi
insanlar terafinden kegici alqis qazanmaq deyil, illorin sinagindan kegacok
keyfiyyatli is ortaya qoymaqdir. Malum masaladir ki, tarixan bels tagabbiislar
uzun illor arzinde comiyyetlor terefinden layiq oldugu dastayi
gazanmamisdir.

Bels tagabbiislar ABS hiiquq maktablori tigiin yad olmasa da, bu konsepsiya
bize nisbeten yaxinda olan Avropa hiiquq mokteblarinds yalniz yaxin
kecmisdo genis totbiq olunmaga baslamisdir. Telobalor torafinden redakte
olunan hiiquq jurnallarimin ii¢ asas istirak¢isi vardir. Birincisi, redaktor
tolobalar, ikincisi, maqalo milliflori ve dglinciisii, oxucular. Talabe
perspektivinden yanasildiqda Jurnal redaktor ve miiallif talobalar {i¢lin hoam
hiiquqgi yaz1 bacarigma yiyslonmak, hom do pesokar vo akademik sferada
taninib 6zlorini indidan siibut etmok {ictin miikemmal vasitalorden biridir.
Uciincii istirak¢1 olan oxucular ise an yeni trendlerden, eloca da forqli
yanasmalardan xebardar olmaqla 6z galacak islorinds ve ya aragdirmalarinda
Jurnaldan menbe kimi istifado eda bilorlor.

Prosesin osas icragist olan birinci subyekt, redaktorun baglica rshbar
tutmali oldugu prinsip obyektivlikdir. Bu maqgsadls kecon 10 il arzinds har il
dayisen redaksiya heyotlori moaqale talsblari, etik siyasat vo giymatlondirms
siyasoti kateqoriyalar1 {izro slizgac meyarlar hazirlamisdirlar. Biz hazirda
MDB-ds, elace da Serqgi Avropa ve Yaxin Serqds telebalar tarafinden idare
olunan vo eyni zamanda niifuzlu mealumat bazalarinda indekslonan yegana
hiiquq nasri — Baki Dovlst Universitetinin Talobe Hiiquq Jurnalinin
foaliyyotini vo tacriibasini niimuns olaraq digor toloba comiyyaetlorine
oyratmokda maraqliyiq. Bels ki, bu faaliyyst diinya tacriibesindaki ananalara
uygun davam etdirilmazsa vo keyfiyyotli daxili roqabat miihiti yaradilmazsa,
asag1 soviyyali vo dayanigsiz nasrlar ¢coxlugu ilo qarsilasa bilarik.

Diqgat yetirdinizss, bu yazida bir nege dafs “ilk” soziinden istifads etdim.
Bu s6z bizim {igiin an sevimli, lakin artiq comiyyat tigiin adilogmis bir anlayisa
cevrilmisdir. Miisahidslorim onu gosterir ki, hor kes miixtalif “ilk”lori
yaratmagq li¢lin miibarize aparir, amma bir gozardi edilon problem var, o da
davamliliqdir. Bels tagobbiislorin davamsizliq riski illar sonra 6z fesadlarmni
ortaya ¢ixarir. Mani sevindiren an baslica maqam odur ki, Jurnal 10 ilds “ilk”
adindan daha ¢ox “davamli” ve “inkisaf edon” etiketlarini dogrultmaga nail
olmusdur. Bu o demak deyil ki, Jurnalin 10 illik fealiyystinds har is yolunda
getmisdir. Bazan isler qirilma noqtesine goalsa bels, redaktorlar bunlarin
ohdasinden pesokarligla golmayi bacarmisdirlar.

Jurnalin ve hiiquq icmasinin ke¢mis ve hazirki veziyyeti barode timumi
fikirlorimi béliisdiiytime gore artiq Jurnalin gelacayi barade tesavviirlerimi
paylasmaq istordim. Baki Dovlat Universitetinin Taloba Hiiquq Jurnali 6lkada
vo regionda diger taleba comiyyetloeri tiglin gabaqcil tocriibs rolunu
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oynamagla tekce iimumi mazmunlu deyil, ham da hiiququn miixtalif sahalari
tizra nagrlorin yaradilmasi ve inkisaf etdirilmasi istigamatinds mayak rolunu
oynayacaqdir. Digoerlari ii¢lin niimuns olmaq, siibut olunmus gabaqcl
tocriibasini aparici  standart kimi kodekslasdirmak, hiiquq icmasini
maariflondirmeak magsadils 6z zangin tacriibasindan faydalanaraq akademik
hiiquqi yazi barade baladgilor hazirlayib yayimlamaq, habelo miixtalif
movzularda simpoziumlar ve miizakiralers Onciilitk etmoklo miiasir
cagirislara proaktiv reaksiya vermoak Jurnalin novbati onilliyinin hadaflari
olmalidir. Bununla baraber, Jurnal daima redaksiya, arasdirma, movzu va
moazmun keyfiyyotinin artirilmasina galismali, yeni zirvalori foth etmalidir.

Burada bahs edilen tacriibs asasen AB$-nin qabaqcil hiiquq makteblarinda
movcud olduguna gore bizim telebalere belos foaliyyatlor bazen slcatmaz
goriina biler. Buna baxmayaraq, Jurnal homin stereotipi aradan qaldiraraq
golacak tagabbiisler tiglin yol agmisdir. Jurnalin indiys qader olan redaktor
heyatlari, ehtimal ki, bu Jurnalin 100-cii buraxilisinin sahidi ola bilmayacak,
amma hamin buraxilisin 6n soziinii yazacaq sexsin yazisinda o giina gadar
olan biitiin redaktorlarin faaliyyetine layiqli qiymeat veraceyine siibham
yoxdur.
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10 Years with Baku State University Law
Review!

Orkhan Abdulkarimli®

Being asked to write the foreword for the 10® Volume of the Baku State
University Law Review filled me with pride. It also allowed me to reflect on
the journey and future of this “child” that has matured over the past decade.
As one of the pioneers on this journey, I would like to share my reflections on
the founding principles and history of this Law Review, which has evolved
into a significant legal publication and a respected platform for academiclegal
discourse in our country, as well as my vision for its future and objectives.

In October 2014, upon my election as the chairman of the Board of the
Student Academic Society at Baku State University Law School, our Board set
out to establish a student-managed and edited legal publication—a concept
unprecedented in Azerbaijan’s legal education. However, I must admit that
envisioning the execution of this goal seemed daunting at the time.
Challenges such as the scarcity of original scholarly work, lack of interest, and
difficulties in effectively communicating our ideas to the intended audience,
which I experienced, loomed large. Even the process of naming the Law
Review encountered resistance to omitting the word “student” from the
title—a foreshadowing of the obstacles ahead. It is worth noting that in
established global practices, such journals do not typically include “student”,
“lecturer”, or “professor” in their titles.

We encountered another significant challenge after establishing the Law
Review in October 2014. Legal writing was not part of the undergraduate law
curriculum in Azerbaijan at the time, rendering this field largely unfamiliar to
students. Moreover, the distinct characteristics of legal writing in our region,
particularly in countries influenced by the Soviet legal education system,
posed stylistic disparities compared to academic legal literature elsewhere.
While authors in our region tended to express opinions collectively and
sometimes in rigid language, advanced legal writing emphasizes individual
accountability and employs softer language. Thus, fostering political
flexibility and precision in legal writing became imperative.

Additionally, the referencing conventions in our country did not align with
advanced legal writing standards. By adopting footnotes instead of
endnotes—a practice prevalent in advanced legal writing traditions —we laid
a solid foundation for our endeavor.

*Founding Editor-in-Chief of the Baku State University Law Review and a graduate of 2015.
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Consequently, our initial priority was to acquaint students with the norms
of academic legal writing. On December 13, 2014, at our request, Altay
Mustafayev! conducted the first basic training session on this topic for BSU
students.? Subsequently, the first volume of the Law Review, featuring 13
articles—some authored by participants of the training—was published.
Notably, on the occasion of 1¢t volume in 2016, professors from renowned U.S.
law schools and the president of their respective law reviews at Yale, Harvard,
and Georgetown University sent video congratulatory messages to the
students.? It is gratifying to observe that following this training and the
publication of the Law Review, the frequency of academic legal writing
workshops increased, and several law faculties in the country, including Baku
State University Law School, began incorporating legal writing into their
undergraduate jurisprudence programs.

Subsequent Editorial Boards continued to advance the Law Review and
refine its operations. Access to the HeinOnline database for the first time in
Azerbaijan and securing inclusion in Scopus marked significant milestones.
The Law Review became the first student-led legal publication in the country
to be indexed in these databases. Moreover, its inclusion in international
article acceptance systems and the establishment of a bilingual website
receiving thousands of monthly views transformed it into an international
publication. These would not have been possible without the quality work
and hard work of the editorial staff. The fact that the editors who do all this
with their own education and personal computer skills are not known by
many people today, or even if there is no level of interest in all this, should
not mean that the work done is wasted. Because the main principle of the
Journal's editorial board is not to win temporary applause from people, but to
produce quality work that will stand the test of years. It is known that
historically, such initiatives have not received the support they deserve from
the societies for many years.

While student-run law reviews are commonplace in U.S. law schools, they
have only recently gained traction in European law schools, which are
geographically closer to us. Three primary stakeholders contribute to student-
run law reviews: editorial students, article authors, and readers. From a
student’s perspective, these journals are invaluable tools for developing legal

1LL.B and LL.M from Baku State University, LL.M from Washington University, Founder
and managing partner at Altay Mustafayev Law & Tax LLC, S.J.D. Candidate at Indiana
University.

2 Student Academic Society of Baku State University, “Akademik Hiiqugi Yaz1” - Altay
Mustafayev (2014), https://www.youtube.com/watch?v=SP{4HZvF1Gc (last visited Feb. 6,
2024).

3 Student Academic Society of Baku State University, Congratulations from Yale, Harvard,
and Georgetown Law Schools to Baku State University Law Review (2016),
https://www.youtube.com/watch?v=bxfeQK5uaF0 (last visited Feb. 6, 2024).
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writing skills and establishing professional and academic credibility. Third-
party readers can utilize these law reviews as resources for future work or
research, staying abreast of current trends and diverse perspectives.

The principle that the editor, who is the main executor of the process,
should be guided by is objectivity. For this purpose, during the past 10 years,
the editorial boards, which change every year, have prepared filter criteria for
the categories of article requirements, ethical policy and evaluation policy. We
are interested in teaching other student societies as an example, the activity
and experience of the Baku State University Law Review, the only legal
publication managed by students in the CIS, as well as in Eastern Europe and
the Middle East, and at the same time indexed in international databases. So,
if this activity is not continued according to the traditions of the world
experience and if a quality internal competitive environment is not created,
we may encounter a lot of low-level and unstable publications.

Repeated use of the term “first” throughout this discourse underscores its
significance. While society values novelty, sustainability often remains
overlooked. The repercussions of unsustainable initiatives often manifest
years later. I am satisfied that the Law Review has earned a reputation for
sustainability and growth over the past decade, surpassing its initial “first”
label. Despite encountering challenges along the way, the editors have adeptly
navigated them.

Having outlined my reflections on the Law Review’s past and present and
the legal community at large, I would like to articulate my vision for its future.
The Baku State University Law Review aspires to serve as a model for other
student societies in the country and the region and to inspire the creation and
advancement of publications across various legal fields, not merely limited to
general content. Its objectives for the next decade include setting industry
benchmarks, leveraging its wealth of experience to educate the legal
community, developing and publishing guides on diverse topics in academic
legal writing, and proactively addressing contemporary challenges through
symposiums and debates. Additionally, the Law Review must continuously
strive to enhance editorial quality, research standards, topical diversity, and
content richness, aiming for continual improvement and reaching new
heights.

While such initiatives are primarily associated with leading U.S. law
schools, the Law Review has shattered this stereotype and paved the way for
future endeavours. While the current editorial team may not witness the 100t
volume of the Journal, I am confident that the individual who authors the
foreword for that milestone edition will offer a commendable appraisal of the
collective efforts of all past editors.
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ChatGPT From a Data Protection
Perspective

Kanan Naghiyev”

Abstract

This paper explores the complex legal issues related to the use of ChatGPT, a cutting-edge
language model developed by OpenAl. The main legal concerns are related to data privacy,
intellectual property rights, and the possible misuse of generated content. It emphasises the
significance of these concerns in the present digital era, where data is frequently referred to
as the “new oil”. The paper highlights the reality of these issues, considering the extensive
use of Al models such as ChatGPT in various sectors, ranging from customer service to
content creation. With a particular focus on compliance with the General Data Protection
Regulation (GDPR), the study delves deeply into the intricacies of how ChatGPT manages
user data. This includes data retention policies, user consent mechanisms and data subject
rights. The article explores the impact of these practices on users and offers insights into the
wider data protection landscape in the field of artificial intelligence. This research is a
significant resource for researchers, policymakers, and users wishing to understand the
intersection of data protection and Al

Annotasiya

Bu maqala “OpenAl” torafindon hazirlanmis qabaqcil dil (siini intellekt) modeli olan
“ChatGPT"-nin istifadasi ilo bagli miirakkab hiiquqi problemlari arasdirir. Osas hiiquqi
problemlor malumatlarin maxfiliyi, aqli miilkiyyat hiiquglart va yaradilan mozmunun
potensial olaraq sui-istifadasi ila baghdir. Moaqalo molumatlarim tez-tez “yeni neft”
adlandinldi$r  raqamsal dovrda bu problemlarin  ahamiyyatini vurgulaywr. Miistari
xidmoatlorindon mazmunun yaradilmasina qadar miixtalif sektorlarda “ChatGPT” kimi siini
intellekt modellarinin genis istifada edildiyi bu dovrda soziigedon problemlar tohlil edilir.
Avropa Ittifagun  Umumi Moalumatlarm Qorunmast Qaydalarina (General Data
Protection Regulation) uy§unluga xiisusi digqat yetirmokla tadqigat “ChatGPT”-nin
istifadaci malumatlarini neca idara etmasinin incaliklorini dorindon arasdirir. Buraya
moalumatlarin  saxlanmas: siyasatlori, istifadaci razili§t mexanizmlari va moalumat
subyektinin hiiquglar: daxildir. Maqala bu tacriibalarin istifadacilora tasirini arasdirr va
siini intellekt sahasinda daha genis malumatlarin miihafizasi sahasina dair fikirlar toklif edir.
Bu tadgiqat mévcud fordi malumatlarin qorunmas: qanunvericiliyi ilo siini intellektin
kasismasini anlamaq istayan istifadacilar iiciin shamiyyatli bir manbadir.

CONTENTS
INtrodUCtion ..o 2
L. ChatGPT’s Privacy Policy and Data Processing ...........ccccccovuviiiiiniiiicicnninn, 4
A. Data Collection and Storage..........cccoceeevueuevirieinieiinieiniicinieieceeeeeeeene 6
B. Use 0f Data .....ccoueiiiiiiiiiiiiiiiic s 8
C. Data Disclosure...........cccouviiiiiiiininiiicii s 9

*LL.M. Candidate in Intellectual Property Law, Technical University of Dresden.
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II. ChatGPT’s Compliance with the GDPR ............cccoooiiiiiiie, 10
A. Compliance with the Data Protection Rights of the Users ..................... 13
B. Compliance with the Data Protection Rights of the Third Parties......... 26
III. What Can Be Done by OpenAlI to Ensure the GDPR Compliance? .......... 30

CONCIUSION .ot e et e et e e e e e e et e e e eeeeesaasneeaeeeeeesesnsneeaaeeeeesaaan 32

Introduction

here is no single consensus definition for Artificial Intelligence (AI),

but its capabilities are undeniable and continue to expand with

advancements in technology. It is a set of technologies that combine
data, algorithms, and computing capacity to create computer systems capable
of performing tasks that traditionally required human intelligence. This field
of computer science has been greatly influenced by the growing availability
of data and the advancement of computational processing capacity in recent
years.!

Al has a rich history dating back to the mid-20th century, with the term
gaining prominence in the 2010s. The concept was first introduced in Alan
Turing’s seminal 1950 paper.? In this paper, Turing proposed a heuristic test,
known as the Turing Test, to determine whether something is intelligent or
not. The purpose of this test is to answer the question, “Can machines think?”
The test involves a computer, a human, and a human judge. Both the
computer and the human attempt to convince the judge that they are humans
by providing typewritten answers to his questions. The computer is said to
have passed the test if the judge cannot consistently distinguish between the
two.> After over fifty years of technological development and the resulting
advances in algorithmic and computational performance, along with the
availability of large datasets, AI now plays a significant role in nearly all
aspects of life.

This study specifically explores ChatGPT, a variant of the Generative Pre-
trained Transformer (GPT) models developed by OpenAl. The generative
nature of ChatGPT enables it to create new content, while its transformer
architecture allows the model to focus on different parts of the input, enabling
it to generate detailed responses to prompts and follow-up questions.*

1 Carlos Ragazzo, Morgana Tolentino and Bruna Cataldo, Inteligéncia artificial: o que é e
como se aplica as finangas? (Artificial Intelligence: What is It and How Does Finance Use
It?), 4 (2023). Available at: http://dx.doi.org/10.2139/ssrn.4579348 (last visited Dec. 18, 2023).
2 Alan M. Turing, Computing Machinery and Intelligence, 236 Mind 433, 433-460 (1950).

31d., 434.

4 Gero Strobel, Leonardo Banh, Frederik Moller and Thorsten Schoormann, Exploring
Generative Artificial Intelligence: A Taxonomy and Types, in Proceedings of the 57th Hawaii
International Conference on System Sciences 4546, 4546-50 (2024).
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Moreover, the model undergoes a rigorous two-step training process: pre-
training and fine-tuning. During the pre-training phase, the model acquires a
comprehensive understanding of the statistical patterns of the language by
training on a vast corpus of text data. The subsequent fine-tuning phase
involves additional training on a more specific dataset with human feedback
to adapt to particular tasks.> For example, a model pre-trained on 14 million
images of flowers can be fine-tuned to recognize only five types: rose, tulip,
daisy, sunflower, and dandelion.®

Given ChatGPT’s prevalence and widespread usage, it is important to
consider the legal concerns over how it handles the personal data input by
users. For example, a recent survey among chatbot users found that 87.8% of
respondents believe that chatbots can be used to collect personal information
or manipulate users.” The fact that a large percentage of users believe
ChatGPT can collect personal information suggests a need for clear
communication about data handling and privacy policies. The concern about
manipulation could stem from the potential misuse of persuasive techniques
by Al This underlines the importance of ethical guidelines in AI development
and usage.

ChatGPT must comply with various data protection laws which safeguard
individuals” rights regarding their personal data. The protection of personal
data is essential for the right to privacy. Article 8 of the EU Charter of
Fundamental Rights states that everyone has the right to the protection of
their personal data, which must be processed fairly for specific purposes and
based on the consent of the person concerned or some other legitimate basis
laid down by law. Additionally, everyone has the right to access data collected
about them and to have it rectified.® Article 16 (1) of the Treaty on the
Functioning of the European Union (TFEU) provides that everyone has the
right to the protection of their personal data.

The General Data Protection Regulation (hereinafter GDPR) is based on the
aforementioned legal acts and plays a crucial role in regulating the protection
of personal data within the EU.” Consequently, this paper will examine
ChatGPT’s compliance with the GDPR.

5 Xiaoming Zhai, ChatGPT User Experience: Implications for Education, 2 (2022). Available
at: http://dx.doi.org/10.2139/ssrn.4312418 (last visited Jan. 4, 2024).

¢ Kenneth Ward Church, Zeyu Chen and Yanjun Ma, Emerging trends: A Gentle Introduction to
Fine-tuning, 27 Natural Language Engineering 763, 769 (2021).

7 Glorin Sebastian, Do ChatGPT and Other Al Chatbots Pose a Cybersecurity Risk? - An
Exploratory Study, 15 International Journal of Security and Privacy in Pervasive Computing
1, 4 (2023). Available at: http://dx.doi.org/10.2139/ssrn.4363843 (last visited Feb. 9, 2024).

8 European Parliament, Charter of Fundamental Rights of the European Union, art. 8 (1)-8
(2) (2000).

9 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016
on the Protection of Natural Persons with Regard to the Processing of Personal Data and on
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Firstly, it should be established whether the information collected by
OpenAl qualifies as personal data!’ under the GDPR as the regulation only
applies to data processing operations concerning personal data. According to
Article 4 (1) of the GDPR, personal data is any information relating to an
identified or identifiable natural person. OpenAl expressly states that it
processes various personal data for ChatGPT, including account details,
communication information (names, contacts, message content), and users’
contact information from social media. The processed information can be used
to easily identify the user. Thus, it falls under the scope of the GDPR.

One of the main challenges ChatGPT faces in complying with the GDPR is
the right to be forgotten. ChatGPT’s compliance with the right to be forgotten
may be problematic if removing personal data compromises its performance
or is technically impractical, and legal or contractual obligations may
necessitate retaining some personal data. Additionally, GDPR’s transparency
and accountability requirements are difficult for ChatGPT due to its complex
data processing and inability to fully explain its decision-making process.

This paper provides an overview of ChatGPT’s handling of personal data
and the challenges faced in complying with the current data protection laws,
especially within European Union legislation. The first chapter of the paper
examines OpenAl’s privacy policy, with a specific focus on how it applies to
ChatGPT. The article’s second chapter discusses how ChatGPT adheres to
GDPR’s key principles. It covers two main perspectives: the rights of users
and the rights of third parties. The third chapter discusses potential measures
that OpenAl could implement to enhance GDPR compliance.

I. ChatGPT’s Privacy Policy and Data Processing

As the developer of ChatGPT, OpenAl determines the purposes of the
processing of personal data and is therefore the controller. To better
understand OpenAl’s role, it is essential to note that a controller defines the
processing purposes and means of personal data, while a processor processes
this data on the controller’s behalf.! The controller and the processor could be
the same subject or vice versa.

OpenAlI’s Privacy Policy (hereinafter Privacy Policy) covers the collection
of personal information, how personal information is processed, how
personal information is disclosed, and the rights provided by law. In the
privacy policy of OpenAl, the security of the privacy of the users is
emphasised, rather than the privacy of third parties: “We at OpenAI OpCo, LLC
respect your privacy and are strongly committed to keeping secure any information

the Free Movement of Such Data, and Repealing Directive 95/46/EC (General Data
Protection Regulation) (Text with EEA relevance), recital 1 (2016).

10 Personal data is any information relating to an identified or ascertainable individual, for
example name, email address, location and so on.

11 Supra note 9, art. 4 (7)—4 (8).
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we obtain from you or about you. (...) This Privacy Policy does not apply to content
that we process on behalf of customers of our business offerings, such as our API” .12
OpenAl’s data processing activities with ChatGPT fall within the scope of the
GDPR. According to the GDPR, online identifiers, including user inputs to
ChatGPT, are considered personal data. Even if these inputs do not contain
personally identifiable information, they may still be classified as personal
data if they can be linked to the user during interaction.’® Additionally, the
processing of this data, which includes a wide range of activities regarding
personal data, is governed by the GDPR as well.!* For instance, when a user
asks ChatGPT about the weather, the system processes this input,
understands the user’s request and generates a response about the current
weather conditions. This constitutes a type of data processing that falls under
the GDPR.

However, views on ChatGPT’s GDPR compliance vary. According to Kesa
and Kerikmade, it might be impossible to ensure compliance with GDPR
during data processing when AI is used. They argue that complete
compliance with GDPR’s requirements to ensure certain rights is not possible
for data processors using complex machine-learning systems that process vast
amounts of data through multistep instructions.’

In a similar manner, the Scientific Foresight Unit of the European
Parliamentary Research Service conducted an analysis which concluded that
although the GDPR may be compatible with the development of Al, it “does
not provide sufficient guidance for controllers”. Therefore, it may need to be
“expanded and concretised” to offer clearer explanations of how its provisions
apply to Al systems.!¢

Moreover, the broad characteristics of general artificial intelligence, or the
“foundation models” as described in the proposed artificial intelligence
legislation,!” present specific challenges in aligning with GDPR requirements.
Some EU regulators have proposed changes to the EU Al Act to classify Al

12 Privacy Policy (2023), https://openai.com/policies/privacy-policy (last visited Dec. 13,
2023); Here, the term “API” refers to a tool released by OpenAl for the development of
conversational Al using natural language processing (NLP). With the API, users can create
an application (such as GPT) or a plugin for the current ChatGPT model.

13 Supra note 9, recital 30.

1414, art. 4 (2).

15 Aleksandr Kesa & Tanel Kerikmaée, Artificial Intelligence and the GDPR: Inevitable Nemeses?,
10 TalTech Journal of European Studies 68, 70-71 (2020).

16 European Parliamentary Research Service, The Impact of the General Data Protection
Regulation (GDPR) on Artificial Intelligence, 3 (2020). Available at:

https://www .europarl.europa.eu/RegData/etudes/STUD/2020/641530/EPRS STU(2020)64153
0_EN.pdf (last visited Feb. 4, 2024).

17 European Parliament, General-purpose artificial intelligence, 1-2 (2023). Available at:
https://www.europarl.europa.eu/RegData/etudes/ATAG/2023/745708/EPRS ATA %282023%
29745708 EN.pdf (last visited Feb. 4, 2024).
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systems, such as ChatGPT, that generate complex texts without any human
oversight, as “high-risk” Al systems that would fall under the requirements of
the Act. This classification has been controversial with certain regulators
arguing that technologies such as ChatGPT, which only generate text, are not
risky at all.8

The provisions of the GDPR have the potential to be either a barrier to or a
facilitator of the development of Al systems such as GPTs. The GDPR
encourages the use of privacy-enhancing technologies, such as encryption,
which can help protect personal data while still allowing it to be used in Al
systems."

This chapter explores how the ongoing development of Generative Al
technologies affects cybersecurity tools and threats, which in turn impacts the
effectiveness of the GDPR and privacy policies. The focus is on investigating
how ChatGPT may hinder the enforcement and compliance of the GDPR. For
the purpose of analyzing the Privacy Policy of OpenAl in the framework of
the GDPR, it is better to divide it into three main categories: data collection
and storage, use of data, and data disclosure.

A. Data Collection and Storage

This section aims to describe the types of data collected and stored by
ChatGPT. Moreover, it evaluates ChatGPT’s security protocols and practices
for handling sensitive data, with a specific focus on scenarios involving
confidential business information.

In the context of the GDPR, data collection refers to collecting or obtaining
personal data from individuals or data subjects. OpenAl collects personal
information when a user creates an account to use their services or
communicate with them. This includes account information,? user content,?
communication information, and social media information.

ChatGPT stores all user input information, including confidential
information a user may enter.” In a business context, ChatGPT could be used
to generate an executive summary of a company’s quarterly performance. For
instance, employees might input sensitive and confidential actual sales data
into ChatGPT, which then processes the data to produce the desired text.
However, there are significant concerns about the handling of such sensitive
data. ChatGPT can still use the data to improve its Al even if the employee

18 Josephine Wolff, William Lehra and Christopher S. Yoo, Lessons from GDPR for Al
Policymaking, 1 (2023). Available at: http://dx.doi.org/10.2139/ssrn.4528698 (last visited Feb.
4,2024).

19 Supra note 9, art. 32-33.

2 The information relating to the account created by the user, including his/her name,

contact information, account details, payment card information, transaction history.

21 The input or prompt, file uploads or feedback information generated during the use of
OpenAl services.

22 Supra note 12, section 1.
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deletes their conversations. This poses a risk if users enter sensitive personal
or company information that would be attractive to malicious parties in the
event of a breach.

In addition to the information collected with user consent, ChatGPT
automatically gathers technical information each time a user visits, uses or
interacts with the service. Technical information includes data logs, usage
data, device information, cookies and analytics.

Moreover, the offering of API-based services for businesses emphasizes
data elements that play a role in the thorough assessment of ChatGPT’s
privacy and security measures. OpenAl offers API-based services to
businesses using the same Al technologies as those available to individuals.
An API, (Application Programming Interface), enables two software
programs to communicate with each other by exposing certain functions and
data from one application to the other. For instance, with the OpenAI AP],
developers can integrate ChatGPT’s language understanding and generation
capabilities into their own software, allowing them to enhance their
applications with advanced natural language processing features. These
services are covered by the Enterprise Privacy policy.?

OpenAl stores user data on its systems and sub-systems, including
international systems. Users can opt out of the use of this data to improve
OpenAl’s services through a form provided. However, OpenAl still collects
and stores this data.?* OpenAl states that this form addresses the main concern
of GDPR compliance, which is the collection of personal data for training
purposes. However, if ChatGPT is asked about a previous user, there is a
possibility that it could unintentionally provide other users with personal
data that has been processed for training purposes.? This could lead to
significant losses in a business context. For example, a user could
inadvertently provide their customer’s contact details to OpenAl when using
ChatGPT to collect feedback and compile it into a report.

Thus, complying with GDPR demands more than simply offering the
option to opt-out. It requires OpenAl to ensure compliance with the principles
of data minimisation, purpose and limited retention because the data is still
being collected and stored. For instance, when using ChatGPT to gather
teedback and compile a report, a user’s client contact information must be

2 Enterprise Privacy at OpenAl (2023), https://openai.com/enterprise-privacy (last visited
Jan. 26, 2024).

2 How your data is used to improve model performance (2023),
https://help.openai.com/en/articles/5722486-how-your-data-is-used-to-improve-model-
performance (last visited Jun. 7, 2023).

2 Glorin Sebastian, Privacy and Data Protection in ChatGPT and Other Al Chatbots: Strategies for
Securing User Information, 15 International Journal of Security and Privacy in Pervasive
Computing 1, 6 (2023). Available at: http://dx.doi.org/10.2139/ssrn.4454761 (last visited Feb.
8, 2024).
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handled securely and kept confidential. It should not be shared with other
users or used for training purposes.

In conclusion, this analysis reveals insights into data collection, storage,
and security measures regarding ChatGPT, especially in relation to
confidential business information. It underscores the need for safeguards and
compliance with the GDPR to protect data privacy.

B. Use of Data

This section explores the various purposes identified by OpenAl for
collecting personal information. Moreover, it touches upon OpenAl’s
practices aimed at ensuring data privacy and emphasizes the user’s
responsibility to follow the GDPR regulations. The text also notes OpenAl’s
challenge of aligning with the purpose limitation principle.

OpenAl has identified several purposes for the use of personal information
collected. These purposes include (a) providing, administering, maintaining
and analysing the Al services; (b) conducting research to improve the Al (c)
communicating with the user; (d) developing new programmes and services;
(e) preventing fraud, criminal activity and misuse of the OpenAl services,
ensuring the security of IT systems, architecture and networks; (f) complying
with legal obligations and legal processes and protecting the rights, privacy,
safety or property of OpenAl’s affiliates, users and third parties.?

Furthermore, OpenAl emphasises its commitment to data privacy within
the specified purposes by outlining practices to safeguard data. For example,
in the Privacy Policy, OpenAl highlights the possibility of aggregating or de-
identifying? personal data to achieve this goal. These practices serve to
analyze service effectiveness, improve or add features, and conduct research
for other similar purposes.

Considering OpenAl’s stated purposes for using personal information and
its dedication to data privacy, users who interact with the chat interface are
responsible for fulfilling certain obligations. These include providing privacy
notices and obtaining consent, as detailed in OpenAl’s policies. If a user wants
to enter personal data into the chat, they will need to provide the people
involved with an appropriate privacy notice. In addition, users will need to
obtain consent from those individuals and demonstrate to OpenAl that it is
processing that data in a lawful manner.?® There is no specific supervising
mechanism for this procedure. However, if individuals in the EU encounter

2 Supra note 12, section 2.

7 “Aggregating” or “de-identifying” personal data refers to the process of removing or
altering information that could be used to identify individuals, thereby protecting their
privacy. See California Consumer Privacy Act (2018). Available at:
https://www.oag.ca.gov/privacy/ccpa (last visited Dec. 21, 2023).

2 Terms of Use (2023), https://openai.com/policies/terms-of-use (last visited Jun. 28, 2023).
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any privacy issues during the consent procedure, they can file a complaint
with national data protection authorities in accordance with the GDPR.*

Furthermore, if the user intends to use the information entered, which is
defined as personal data under the GDPR, for processing, they will need to
contact OpenAl to execute the Data Processing Addendum (DPA). OpenAl’s
Data Processing Addendum governs the processing of Customer Data. These
include data provided by the customer through OpenAl’s API or any OpenAl
services for businesses (API Services), or data provided pursuant to OpenAl’s
provision of the ChatGPT Enterprise service for businesses (ChatGPT
Enterprise Services). The DPA applies to all Services.** The DPA is
incorporated into the agreement between the customer and OpenAl that
governs the customer’s use of the Services. This could be the OpenAl Business
Terms, an Enterprise Agreement, or another individual agreement.

To guarantee the smooth integration of OpenAl’s privacy policies and
obligations with the regulatory framework, it is crucial to comprehend
GDPR’s purpose limitation principle. This principle limits the use of personal
data to the purposes for which it was collected.* To be in line with it, OpenAl
must be clear about the purposes of its processing from the outset. Personal
data should only be used for new uses that are compatible with the original
uses of OpenAl, where consent has been obtained, or where there are explicit
legal obligations or roles.

Overall, when it comes to the use of personal data, OpenAl specifies certain
categories of purposes that are limited by the Privacy Policy. However, it is
problematic to define whether ChatGPT adheres to the principle of purpose
limitation or not, as the Privacy Policy is subject to constant changes by
OpenAl. This is especially the case when OpenAl publicly states that they
may use personal data to improve their models.

C. Data Disclosure

This section examines OpenAl’s data disclosure practices by outlining
justifications for the disclosure. It also focuses on OpenAl’s challenge to
comply with the GDPR in the context of disclosure.

According to the Privacy Policy, personal information may be transferred
or disclosed to third parties without further notice to users, except as required
by law. Among these third parties, vendors and service providers such as
providers of hosting, cloud and other IT services, email communication
software and newsletter services, and web analytics services are at the

» Supra note 8, art. 8 (3).

% Data processing addendum (2023), https://openai.com/policies/data-processing-
addendum (last visited Dec. 21, 2023).

31 Principle (b): Purpose limitation, https://ico.org.uk/for-organisations/uk-gdpr-guidance-
and-resources/data-protection-principles/a-guide-to-the-data-protection-principles/the-
principles/purpose-limitation/ (last visited Dec. 25, 2023).
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forefront.> Apart from the Vendors and Service Providers, in the event of a
reorganisation, bankruptcy, receivership or transfer of the Service (in this case
ChatGPT) to another provider, personal data may be disclosed or transferred
to a successor or affiliated company.

Where required by law, OpenAl may disclose personal data to law
enforcement authorities to comply with legal obligations and to protect the
personal safety of users or the public.® This statement is problematic because
it implies the disclosure of personal data of any user worldwide, including
EU citizens, to US law enforcement agencies on the basis of US law
enforcement legislation.

Moreover, OpenAl may disclose personal information to its affiliates,
which means any entity that controls, is controlled by or is under common
control with OpenAl. These affiliates may only use the information in ways
consistent with the Privacy Policy.

Any disclosure of data constitutes data processing and is therefore subject
to the GDPR,* requiring adherence to the principles of fairness, lawfulness,
and transparency, as outlined in Articles 12, 13 and 14. Therefore, it is
necessary to closely examine whether OpenAl’s data disclosure practices
align with these GDPR requirements.

II. ChatGPT’s Compliance with the GDPR

As previously discussed in the Introduction, the personal data processed
by OpenAl falls under the scope of “personal data” under the GDPR. As
OpenAl's services are accessible to EU citizens, it must comply with the
GDPR.*»

OpenAl’s privacy policy regarding ChatGPT details the company’s efforts
to comply with the California Consumer Privacy Act (hereinafter CCPA).
However, it lacks details concerning its adherence to international laws,
including the GDPR. The two regulations overlap when it comes to some
rights and compliance with the GDPR often means that a company is well on
their way to meeting CCPA requirements. Under both the CCPA and the
GDPR, businesses (controllers) need to be transparent about what personal
data they collect and what they do with that data.’® Individuals are entitled to
access their personal data and can request copies of their personal information
verbally or in writing in accordance with both legal acts.’” Both acts confirm
that under certain circumstances, individuals have a right to opt out of having

32 Supra note 12, section 2.

3 Id., section 4.

3 His Majesty’s Revenue and Customs, Information Disclosure Guide,
https://www.gov.uk/hmrc-internal-manuals/information-disclosure-guide/idg40160 (last
visited Dec. 25, 2023).

% Supra note 9, art. 3 (2) (a).

3 California Civil Code, § 1798.100 (2018).

37 Ibid.
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their personal data processed by an organization.*® When it comes to the right
to erasure, under CCPA, an organisation is required to delete information that
it obtained directly from the consumer.® If this data is obtained from other
sources, it falls outside the scope of the right to be forgotten within CCPA. On
the other hand, the GDPR extends to data collected by the organization from
the consumer directly or data regarding a consumer that they acquired
indirectly. As seen, the requirements outlined in the GDPR are more extensive
and demanding.

Although the CCPA and the GDPR share similarities, OpenAl has faced
regulatory challenges in the EU, specifically in Italy, despite its efforts to
comply with these regulations. These challenges underscore the difficulties of
navigating various data protection laws and emphasize the significance of
transparency and age verification in Al services.

According to an order issued by the Italian Data Protection Authority
(hereinafter GPDP) on 31t March 2023, OpenAl lacked a legal justification for
collecting users’ personal data. Specifically, the order requires more
transparency from OpenAl, which has been, and probably still is, secretive
about how training data and user instructions are processed in the
development of ChatGPT. In addition, OpenAlI did not have a mechanism to
prevent underage users from accessing the services, exposing them to
completely inappropriate answers compared to their level of development
and self-awareness.* This order by the GPDP had a similar legal basis to the
order banning Replika Al. There, the GPDP emphasised the lack of an age
verification mechanism, in breach of the GDPR in both orders.** This is
because the processing of personal data cannot be based on an agreement
between a controller and a person who lacks the legal capacity to enter into a
contract. The GPDP gave OpenAl a deadline to address the issues and make
changes to its privacy policy. OpenAl temporarily geo-blocked ChatGPT in
Italy to conform with the order.

As aresult, OpenAl has created a new form for users from the EU with the
aim of removing personal data under the GDPR.#? The form requires
individuals to provide evidence that they are included in responses to

% ]d., § 1798.120.

¥ ]d., § 1798.105.

40 Artificial intelligence: stop to ChatGPT by the Italian SA personal data is collected
unlawfully, no age verification system is in place for children (2023),
https://www.garanteprivacy.it/web/guest/home/docweb/-/docweb-
display/docweb/9870847#english (last visited Dec. 13, 2023).

41 Jtaly Bans Al Chatbot Replika from Using Personal Data (2023),
https://www.pcmag.com/news/italy-bans-ai-chatbot-replika-from-processing-user-
data#:~:text=San%20Francisco%2Dbased %20AI%?20chatbot,minors%20and %20emotionally %
20vulnerable%20people (last visited May 24, 2023).

4 OpenAl Personal Data Removal Request (2023),
https://share.hsforms.com/1UPy6xqxZSEqTrGDh4ywo g4sk30 (last visited Dec. 13, 2023).
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prompts that they provide, so screenshots and prompts must be provided. In
response to concerns about minors, ChatGPT users were required to provide
their age during the registration procedure.”® Following these changes to the
Privacy Policy, the GPDP lifted the ban on ChatGPT on 28% April 2023.

Although the terms of service for ChatGPT have been updated to require
users to be at least 13 years old to access the service, the problem still remains.
It has been noted that OpenAl does not verify users’ ages, which could
potentially allow users under 13 to sign up for the service.* This has raised
concerns about the collection and processing of data from minors, as
discussed previously. According to Article 8 of the GDPR, the processing of
the personal data of a child under the age of 16 can only be lawful with the
consent given or authorised by the holder of parental responsibility over the
child. Any Member State may set a lower age for processing, provided that
such a lower age does not fall below 13. Consequently, questions about legal
problems about ChatGPT’s compliance with the GDPR remain unresolved.

Investigations into ChatGPT within EU countries are not limited to Italy.
In April, the Spanish Data Protection Agency (hereinafter AEPD) said it had
launched its own initiative and asked the EU Data Protection Board
(hereinafter EDPB) to assess the privacy concerns surrounding ChatGPT, as
global scrutiny of Al systems intensifies.*> Unlike GPDP, AEPD has not
initiated blocking access to or prohibiting the use of ChatGPT yet. EDPB has
launched a dedicated task force on ChatGPT in response to a request from the
AEPD. The task force aims to promote cooperation and information exchange
among data protection authorities regarding possible enforcement actions.*
Its ultimate goal is to coordinate the GDPR enforcement on generative Al
technology across the bloc. However, in the short term, early adopters of
DPAs such as Italy and Spain may conclude their investigations and take
enforcement action before the Board is able to provide any harmonising
recommendations.?

The EDPB is currently working towards a unified approach to regulating
Al technologies, such as ChatGPT, across the EU. However, it is important to
note how individual companies, like OpenAl, are navigating these

4 OpenAl reinstates service in Italy with enhanced transparency and rights for european
users and non-users (2023), https://www.gpdp.it/home/docweb/-/docweb-
display/docweb/9881490#english (last visited Feb. 12, 2024).

4 Is ChatGPT safe for all ages? (2023), https://help.openai.com/en/articles/8313401-is-
chatgpt-safe-for-all-ages (last visited Dec. 25, 2023).

4 Spain Asks EU Data Protection Board to Discuss OpenAl’s ChatGPT (2023),
https://www.reuters.com/technology/spains-data-regulator-asks-eu-data-protection-
committee-evaluate-chatgpt-issues-2023-04-11/ (last visited Jun. 28, 2023).

4 EDPB resolves dispute on transfers by Meta and creates task force on Chat GPT (2023),
https://edpb.europa.eu/news/news/2023/edpb-resolves-dispute-transfers-meta-and-creates-
task-force-chat-gpt en (last visited Dec. 25, 2023).

47 [bid.
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regulations. In particular, OpenAl’s use of a subsidiary in Ireland as a data
controller under the GDPR has implications for where and how user data is
processed. According to the GDPR, establishments (companies) may imply
the effective and real exercise of activity through stable arrangements,
whether through a branch or a subsidiary with legal personality.* In the
Privacy Policy, which is addressed to users in the EEA and Switzerland,*
OpenAl has appointed its subsidiary company, OpenAl Ireland Limited, as
the controller. This means that data processing will occur in the EU. However,
since OpenAl’s primary establishment for training AI models is located in the
US, data transfer is inevitable. Data transfers between the EU and the US pose
privacy risks that are challenging to mitigate. This issue is further discussed
in the following chapter of the paper.

It is evident that, due to its non-compliance with the GDPR, ChatGPT has
been found to have the potential to cause serious legal issues in Europe. As
such, it is essential to identify specific areas where ChatGPT does not comply
with GDPR requirements. Solutions to bring ChatGPT into compliance with
GDPR requirements can be found through a thorough understanding of these
issues.

A. Compliance with the Data Protection Rights of the Users

ChatGPT users, who can be anywhere in the world, are the primary
concern regarding the processing of personal data by OpenAl. Once again,
the processing of personal data of natural persons in the EU is subject to the
GDPR. These individuals are accorded certain rights under the GDPR,
including the right to rectification and the right to be forgotten, which must
be upheld by the data controller. In addition to these rights, the GDPR outlines
fundamental principles for data processing, such as lawfulness, purpose
limitation, transparency, and data retention period. OpenAl’s existing Privacy
Policy is examined in this section in light of these crucial GDPR rights and
principles.

1. Right To Rectification

Data subjects have the right to request the controllers to rectify inaccurate
and/or incomplete personal data concerning them.* In the Privacy Policy, the
right to correct or update personal information is listed under the rights of
data subjects. However, OpenAl states that they may not be able to correct the
inaccuracy due to the technical complexity of ChatGPT.>! They point out to
users that if they cannot correct the data, the users can always request to
remove the personal data which is discussed in the following body paragraph.

4 Supra note 9, recital 22.

4 BEurope privacy policy (2023), https://openai.com/policies/eu-privacy-policy (last visited
Dec. 25, 2023).

5 Supra note 9, art. 16.

51 Supra note 12, section 4.
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2. Right To Be Forgotten

One of the main issues is ChatGPT’s compliance with the right to be
forgotten. This right is stipulated in Article 17 of the GDPR and allows
individuals to request the erasure of their personal data from an
organisation’s records under certain conditions. The concept of the right to be
forgotten is based on the fundamental need of the individual to be able to
determine the course of his life autonomously, without being permanently or
periodically stigmatised as a result of a specific act committed in the past.>
Especially when these events occurred many years ago and are not related to
the current context.”® That is why, if the data is no longer necessary for the
purposes for which it was collected or processed, or if the individual
withdraws consent or objects to the processing, the organisation must take
reasonable steps. These include notifying other parties who have access to the
data of the request and deleting any links, copies or replicas of the data.

The right to be forgotten pertains to the legitimacy of data processing as
time passes. Processing operations that were once legitimate may become
illegitimate. The importance of this right to EU lawmakers stems from the
understanding that information and events from the past can have stigma and
consequences for individuals even many years later.

For example, a Spanish citizen filed a complaint against Google Spain and
Google Inc. after his name in Google’s search engine led to newspaper pages
about his past social debt recovery proceedings. He requested the removal or
modification of these pages and the removal of his personal data from
Google’s search results. Google refused, but the courts ruled in favour of the
citizen, stating that the search results were “inadequate, irrelevant or no longer
relevant or excessive” since the debt had been paid long ago. This case
highlights the importance of the right to be forgotten to prevent individuals
from being indexed in search engines for past actions such as revenge porn,
petty crimes, or unpaid debts.>

However, applying the right to be forgotten to ChatGPT is not
straightforward as the model is trained on millions of pages of data scraped
from the web. This data includes personal information about individuals who
may not have given their consent or may not be aware of how their data is
being used.® Furthermore, deleting data from a complex Al system such as
ChatGPT may not be technically feasible or effective, as the data may be
embedded in the model’s parameters or may continue to influence its outputs

52 Cécile de Terwangne, The Right to be Forgotten and the Informational Autonomy in the
Digital Environment, 1 (2013).

3]d., 6.

5+ Google Spain SL and Google Inc. v. Agencia Espafiola de Proteccién de Datos (AEPD) and
Mario Costeja Gonzalez, C-131/12, Judgment, para. 92 (2014).

5 Supra note 24.
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even after removal. In other words, once data is processed to train an Al, it is
complex to get the Al to unlearn the processed data.>

For many standard machine learning models, complete removal of
personal data would require re-training the entire model from scratch on the
remaining data.” The research on data erasure in machine learning suggests
that only the surface has been scratched in understanding the efficiency of
erasure in learning systems. Moreover, that is done through a set of simplified
assumptions on a single model and a single database. In contrast, ChatGPT is
a further development of a class of machine learning models for natural
language processing known as Large Language Models (LLMs). Therefore,
deleting data from ChatGPT's training database is quite complex.

OpenAl has introduced a feature in ChatGPT to turn off the chat history,
which contains logs and other data that might be used for Al training. Turning
off the chat history will stop new data from being stored. The user’s current
data will be deleted in 30 days. However, this does not have any retroactive
effect. Previously processed data for Al training purposes may not be
completely deleted for technical reasons discussed in the previous body
paragraph. Therefore, other solutions must be found to ensure the right to be
forgotten, as this method alone is insufficient.

One method introduced in the literature to ensure the right to be forgotten
is machine unlearning. Machine unlearning is an evolving area of artificial
intelligence that makes a model forget or unlearn specific parts of its training
data, essentially reversing the process of machine learning.>®

For example, a machine learning model predicts movie recommendations
based on user ratings. This model was trained on a dataset that includes
ratings from a specific user. However, if that user decides to delete their
account and all associated data from the platform, the platform must respect
their privacy and remove their data not only from the database but also from
the recommendation model. To avoid the computational expense of retraining
the model from scratch without the user’s data, machine unlearning
techniques can be employed to make the model forget the user’s data. This
results in a model that provides recommendations as if it had never
encountered user’s data, thus respecting their decision to remove their data
from the platform.

Machine unlearning techniques are being developed that could potentially
help AI developers comply with the right to be forgotten under the GDPR.

5% Antonio Ginart, Melody Y. Guan, Gregory Valiant and James Zou, Making Al Forget You:
Data Deletion in Machine Learning, Proceedings of the 334 International Conference on
Neural Information Processing Systems 3518, 3521-22 (2019).

1d., 3527.

% Announcing the First Machine Unlearning Challenge (2023),
https://blog.research.google/2023/06/announcing-first-machine-unlearning.html (last visited
Dec. 25, 2023).
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These techniques aim to adjust the already-trained model to remove the
influence of the requested data, without needing to retrain the entire model
from scratch.”® While these techniques are promising, they are still in the early
stages of development and face several challenges, including the need for a
universally accepted gauge to determine the effectiveness of machine
unlearning and the difficulty of ensuring complete data point forgetting for
larger, more complex deep learning models.®* Therefore, machine unlearning
has the potential to assist OpenAl in complying with the right to be forgotten
under the GDPR. However, it is a complex issue that requires further research
and development.

Another technique introduced in Al development is prompt engineering.
This involves asking the appropriate questions to obtain optimal output from
an AL® To ensure the right to be forgotten, prompts should be designed to
avoid topics or questions that may lead the model to generate responses based
on forgotten data.

For example: If you enter a prompt such as “Has person (A) visited (C)
website?”, ChatGPT will provide detailed information about it. However,
through prompt engineering, the user can request adherence to the right to be
forgotten under the GDPR, and ask to erase all data regarding person (A)’s
visits to websites. Then, Al will understand it must not answer questions
based on that erased information and decline to respond due to privacy
considerations.®> However, prompt engineering is not a guaranteed solution.
Although it can assist in directing the model’s responses, it cannot entirely
prevent the model from generating responses based on its training data.®

Another technique that can be used to protect the right to be forgotten is
differential privacy. Differential privacy is a mathematical framework that
quantifies the privacy guarantees provided by an algorithm. It introduces
randomness in the responses to queries to provide robust privacy
assurances.* This provides privacy while sharing information about a group
of individuals. For example, consider an Al generative model trained on
medical records to predict health results. The model’s purpose is to generate

% Dawen Zhang et al., Right to be Forgotten in the Era of Large Language Models:
Implications, Challenges, and Solutions, 11-12 (2023). Available at:
https://doi.org/10.48550/arXiv.2307.03941 (last visited Dec. 25, 2023).

60 Siva Sai et al., Machine Un-learning: An Overview of Techniques, Applications, and Future
Directions, 16 Cognitive Computation 482, 483 (2024).

61 Google Machine Prompt Engineering for Generative Al,
https://developers.google.com/machine-learning/resources/prompt-eng (last visited Dec. 25,
2023).

62 Zhang et al., supra note 59, 13.

63 Ibid.

¢ Michael B. Hawes, Implementing Differential Privacy: Seven Lessons From the 2020 United
States Census, 2 Harvard Data Science Review 2, 6 (2020). Available at:
https://doi.org/10.1162/99608{92.353c6f99 (last visited Feb. 4, 2024).
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synthetic patient profiles for research purposes. However, to safeguard the
privacy of individuals in the training data, the model must be differentially
private. By introducing a small amount of random noise® into its learning
process, the model achieves differential privacy. This noise does not
significantly affect the model’s ability to generate realistic synthetic patient
profiles. However, it ensures that the output cannot be traced back to any
specific individual in the training data. Therefore, even if someone had access
to all the synthetic patient profiles generated by the model, they would not be
able to determine whether a specific individual’s medical record was part of
the training data.

Differential privacy is achieved by making small, arbitrary changes to
individual data points that do not alter the relevant statistics.® In essence, an
algorithm is considered differentially private if an observer who sees its
output cannot determine whether the computation involves the information
of a specific individual.

Differential privacy offers a quantified measure of privacy loss and an
upper bound, enabling curators to choose the explicit trade-off between
privacy and accuracy. The system is resilient against privacy attacks that are
not yet known.” However, it promotes increased data sharing, which if not
done properly, can increase privacy risks.

Implementing differential privacy in practice can be challenging and may
not be sufficient on its own to ensure the right to be forgotten. Therefore, a
combination of methods, including machine unlearning and prompt
engineering, may be necessary.

It is therefore unclear whether ChatGPT can comply with the right to be
forgotten, as set out in Article 17 of the GDPR. Extensive research and
regulation will be required to address this issue and to ensure that
individuals” data privacy rights are respected and protected.

3. The Lawfulness of Data Processing
The lawfulness of data processing could be another issue in relation to
GDPR compliance, as highlighted by the GPDP. The GDPR sets out six legal
bases for processing personal data, which are:®
a) Consent — the data subject has given clear and informed consent for a
specific purpose.

¢ Random noise refers to small random variations that are added during the learning
process in order to ensure differential privacy. This allows the model to learn overall
patterns and produce realistic outputs, while preventing the model from memorising
individual data points, thereby protecting individual privacy.

% Joseph Ficek et al., Differential Privacy in Health Research: A Scoping Review, 28 Journal of
the American Medical Informatics Association 2269, 2270 (2021). Available at:
https://doi.org/10.1093/jamia/ocab135 (last visited Feb. 4, 2024).

67 Ibid.

6 Supra note 9, art. 6 (1).
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b) Contract —the processing is necessary for the performance of a contract
to which the data subject is a party or to take steps at the request of the
data subject prior to entering into a contract.

c) Legal obligation — the processing is necessary for compliance with a
legal obligation to which the controller is subject.

d) Vital interests — the processing is necessary to protect the vital interests
of the data subject or another natural person.

e) Public interest — the processing is necessary for the performance of a
task carried out in the public interest or in the exercise of official
authority vested in the controller.

f) Legitimate interests — the processing is necessary for the legitimate
interests pursued by the controller or by a third party, except where
such interests are overridden by the interests or fundamental rights
and freedoms of the data subject.

Depending on how an Al is used and by whom, different legal bases may
apply. For example, if an Al is used by a company to provide customer service
chatbots, the legal basis may be a contract (if the chatbot is part of the service
contract) or legitimate interest (if the chatbot is used to improve customer
satisfaction or loyalty). If an Al is used by a researcher to generate academic
content, the legal basis may be public interest (if the research is funded by a
public body or serves a public purpose) or consent (if the researcher obtains
the consent of the data subjects whose data is used to train or fine-tune the
Al).

OpenAl must ensure that it has a valid lawful basis for each of its
processing activities and that it documents and communicates this basis to the
data subjects - the users of ChatGPT. Whenever an individual wishes to use
the services of OpenAl by any technical means, he/she must agree to the terms
of use and privacy policy of the company: “(...) Performance of a contract with
you when we provide and maintain our Services. When we process Account
Information, Content, and Technical Information solely to provide our Services to
you, this information is necessary to be able to provide our Services. If you do not
provide this information, we may not be able to provide our Services to you”.% This
implies the necessity of the data process for the performance of the agreement
between the user and OpenAl. This falls under Articles 6 (a) and 6 (b) of the
GDPR, as the data subject (in this case, the user) also consents to the
processing of his/her personal data for one of the specific purposes specified
in OpenAl’s privacy policy by agreeing to the terms of service. It should be
noted that in this case, both the conclusion of the agreement and the giving of
consent require the individual to have either legal capacity under national law
or the consent of a guardian. Therefore, OpenAl’s data processing activities,
governed by lawful bases under Articles 6 (a) and 6 (b) of the GDPR, are

6 Supra note 12, section 9.
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established through a contractual agreement and the user’s explicit consent
outlined in OpenAl’s privacy policy, with the user’s legal capacity or
guardian’s consent ensuring both the conclusion of the agreement and
compliance with legal standards for data protection.

In conclusion, OpenAl’s data processing activities are multifaceted and
grounded in various legal bases. This ensures both operational efficiency and
adherence to privacy regulations.

4. Purpose Limitation

This section will thoroughly examine OpenAl’s Privacy Policy, with a focus
on the purpose limitation principle outlined in Article 5 (1) (b) of the GDPR.
The analysis will then extend to the provisions of Article 89, with an emphasis
on pseudonymisation as a key safeguard. The definitions of aggregation, de-
identification, and pseudonymisation will be explored in depth to evaluate
OpenAlI’s compliance with the GDPR. The study will then examine the effect
of ChatGPT’s commercial development on the applicability of Article 89. This
will provide a thorough understanding of OpenAl’s data processing practices
and potential consequences.

Article 5 (1) (b) of the GDPR states that personal data must be “collected for
specified, explicit and legitimate purposes and not further processed in a manner
incompatible with those purposes”. However, further processing may be
legitimate for specific purposes, such as a) archiving purposes in the public
interest, b) scientific research, c) historical research, and d) statistical
purposes. Article 89 (1) of the GDPR provides safeguards for the processing
of data by endorsing pseudonymisation as a protective measure to ensure
data minimisation.

In comparison, in the Privacy Policy, OpenAl states that it aggregates and
de-identifies personal data for the purpose of conducting research and other
similar purposes.” Thus, in order to determine whether OpenAl’s policy
complies with Article 89, it is necessary to clarify and compare the definitions
of “aggregation” and “de-identification” with “pseudonymisation”.

Recital 28 of the GDPR states that the application of pseudonymisation to
personal data may reduce the risks to data subjects and assist the controller in
complying with its data protection obligations. This statement clearly
indicates that the use of pseudonymisation is encouraged by the legislator.
According to the GDPR, pseudonymisation means to process personal data
so as to make it unattributable to any specific data subject, unless additional
information has been provided, subject to such additional information being
stored separately and subject to technical and organisational measures to
ensure it is not attributed to any specific or identifiable natural person.” An
example of pseudonymisation is the replacement of a customer’s phone

70 Id., section 2.
7t Supra note 9, art. 4 (5).
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number with a random number or symbol. For instance, a telephone number
could be displayed as “###-###-####". It is important to note that the legislator
does not intend to exclude other methods of protecting personal data.

While the GDPR encourages the use of pseudonymisation to protect
personal data, the CCPA goes a step further by defining de-identified
information and outlining specific steps to ensure such information is not re-
identified or disseminated. Both regulations highlight the importance of
protecting personal data, but they approach it in slightly different ways.

This paragraph will examine the CCPA’s approach. De-identified
information is defined in the CCPA as information that cannot reasonably be
identified, related, described, or associated, directly or indirectly, with a
particular consumer. To ensure that such information is not re-identified or
disseminated, a company that uses de-identified information must take four
operational and organizational steps.”? According to the steps listed by the
legislator, the controller must: i. implement technical safeguards to prevent
re-identification of the data subject; ii. implement business processes that
explicitly prohibit re-identification of the information; iii. implement business
processes to prevent inadvertent disclosure of deidentified information; iv.
not attempt to re-identify the information. A straightforward method of de-
identification involves replacing personal identifiers such as names and email
addresses with random numbers or codes. This enables businesses to
maintain customer records while protecting their personal information.

In a similar manner, aggregation of personal information refers to the
removal of individual consumer identities so that they cannot be linked to a
consumer or household. This process effectively generalizes the information
to a group or category of consumers under the CCPA. The aggregated data
will then be processed for statistical purposes only, and will not be used to
take action or make decisions about specific individuals under the GDPR.” To
better understand aggregation, consider a company using a generative Al
model to uncover trends in the music industry. The company has amassed a
vast collection of data from a variety of musical genres, such as rock, pop,
classical, and jazz. By aggregating this data, the company can identify
overarching trends in music. Under the CCPA, the company must ensure that
this data is de-identified and cannot be linked back to any specific individual.

In summary, these de-identification processes which are more effective
than pseudonymisation can be used in the US to comply with the CCPA. In
contrast, anonymisation, similar in nature to de-identification, is used in
Europe as an alternative for GDPR compliance.

The main difference between anonymisation and pseudonymisation under
the GDPR lies in the reversibility of the process. Anonymisation removes or

72 Supra note 36, § 1798.140.
73 Supra note 9, recital 162.
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alters personal data in a way that it cannot be linked back to a specific
individual, making the process irreversible. Conversely, pseudonymisation
replaces personal data with pseudonyms or identifiers. This process is
reversible if the additional information necessary for re-identification is
available. Therefore, pseudonymised data is still subject to GDPR protection,
while anonymised data is not.

According to the GDPR, anonymisation is the modification of personal data
in such a way that the person behind the individual data can no longer be
identified. The EU legislator defines anonymous information as “...information
which does not relate to an identified or identifiable natural person or to personal data
rendered anonymous in such a manner that the data subject is not or no longer
identifiable”. In general, under the GDPR, information can be directly or
indirectly identifiable if it relates to an identified or identifiable natural
person.

The following types of information are all considered direct identifiers
under the GDPR: name, address, postal code, phone number, Internet
Protocol (IP) address, photograph or image, and any other unique personal
characteristics. Indirect identifiers can be used by third parties in conjunction
with other sources of information to identify an individual. For example,
information about work location, job title, salary, equipment ID, etc.
According to the legislator, once information is fully anonymised - it does not
contain any direct or indirect identifiers - it no longer falls under the
requirements of the GDPR.

In conclusion, both methods aim to protect personal data, but they differ in
terms of reversibility and the level of data protection they offer under the
GDPR. Thus, pseudonymisation cannot be an alternative to de-identification
under CCPA.

To sum up, pseudonymisation does not completely prevent information
from being attributed to a natural person. It has limitations, although it can be
a good way to protect the security and privacy of personal information.
Pseudonymised data can be relatively easily identified indirectly, even if it
does not directly identify an individual. Anonymisation, on the other hand,
makes the information completely unattributable to any natural person.
Moreover, the GDPR’s concept of anonymisation is stricter than the CCPA’s
de-identification requirement, as the GDPR requires that an individual’s
identifiable information be “irreversibly prevented” from being used.

In contrast, the potential risks associated with the re-identification of
previously de-identified information are significant, as the data can easily be
misused and abused. Re-identification can result in privacy violations by
revealing sensitive information about individuals that was meant to be
anonymous. It can also lead to a loss of trust among individuals whose data
was collected and potentially harm the reputation of the organization
responsible, such as OpenAl and the organizations that oversee their data
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protection policy. These actions can harm individuals, ranging from identity
theft to discrimination or stigmatization, particularly if the data is sensitive,
such as health data.™ As the GDPR requires stricter measures under the
definition of anonymisation, OpenAl may not comply with this requirement,
while its privacy policy complies with the CCPA in terms of de-identification
or de-personalisation.

In addition to the above, Article 89 applies to research or statistical
purposes. Although the development of earlier versions of ChatGPT was
funded solely as a research project, OpenAl now offers a monthly
subscription for “ChatGPT Plus”, which gives access to the latest updates
before the free version of the chatbot. Over time, ChatGPT is becoming more
commercial than just an Al research project. In 2019, OpenAl announced the
creation of OpenAl LP, a distinct entity that operates as a ‘capped-profit’
corporation.” This marked a transformative shift in its foundational structure.
As a result, Article 89 may not apply to newer ChatGPT models due to their
commercial nature.

5. Time Period of Data Processing and Transparency

The duration of processing should take into account the reasons why the
controller needs to process the data, as well as any legal obligations to keep
the data for a fixed period of time. The GDPR gives individuals the right to be
informed about the collection and use of their personal data, which leads to a
variety of information obligations on the part of the controller.” With regard
to the content of the information, the controller is obliged to provide
information on its identity, whether a data protection officer has been
appointed, his contact details, the purposes of the processing, the legal basis,
etc. In addition, the right to information also includes information about the
duration of storage, the rights of the data subject, the possibility to withdraw
consent, the right to lodge a complaint with the authorities, and whether the
provision of personal data is a legal or contractual requirement.

When reviewing the Privacy Policy, the section where OpenAl addresses
the rights of data subjects does not make it clear for what period of time or
activity they need to process and hold the personal data. For such situations,
the GDPR emphasises that where it is not possible to determine the period for
which personal data will be retained, the criteria used to determine the period
should be clear to data subjects.”

However, analysis of the purposes that OpenAl lists in its privacy policy,
shows that it is hard to guess the time needed for processing. For example, the

74 Khaled El Emam, Elizabeth Jonker, Luk Arbuckle and Bradley Malin, Correction: A
Systematic Review of Re-Identification Attacks on Health Data, 6 Plos One, 2-3 (2015). Available
at: https://doi.org/10.1371/journal.pone.0126772 (last visited Feb. 4, 2024).

> OpenAl LP (2019), https://openai.com/blog/openai-lp (last visited Jan. 25, 2024).

76 Supra note 9, art. 13-14.

771d., art. 13 (2) (a).
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data processed for the purpose of improving ChatGPT and conducting
research is already integrated into the Al system, which is complicated for Al
to forget. This means that the data can be used indefinitely. Therefore, there
are no clear criteria for determining the time period. OpenAl models, thus, do
not meet the duration of processing requirement of the GDPR.

Although OpenAl’s models may not meet the GDPR’s requirements for
data processing duration due to their inherent design, the organization’s
approach to transparency further complicates matters. OpenAl provides
some information about its data collection and training methods, but it
remains guarded about the specifics. This adds another layer of complexity to
the discussion around data privacy and protection.

OpenAlI's transparency is still controversial, as they are protective when it
comes to disclosing the data they collect and use for training. The technical
report recently published by OpenAl states that the GPT-47® is pre-trained to
predict the next token in a document using both publicly available data, such
as internet data, and data licensed from third-party providers. The model is
also fine-tuned using reinforcement learning from human feedback.
However, due to the competitive environment and security implications, the
report does not provide further details about the model, including dataset
construction, training methods, and model size (which presumably includes
the size of the data processed).”

Another aspect of transparency is governed by Article 14 of the GDPR
which applies to data collected from the internet and used in training. This
provision determines information which should be provided where personal
data has not been obtained from the data subject.®® However, in many cases,
providing the data subject whose data were part of the training data with the
information required by Article 14 of the GDPR may require a
disproportionate effort and therefore may not be necessary. Regarding the
definition of such effort, the Article 29 Working Party considers that a
disproportionate effort arises in particular when the data are collected from a
large number of individuals whose contact details are unknown.®!

In conclusion, OpenAl's models and methods offer significant
advancements in Al technology. However, they also present complex
challenges in terms of data privacy and protection. The organization’s
approach to transparency, particularly regarding the specifics of its data
collection and training methods, remains a contentious issue. Additionally,
the application of the GDPR provisions to data collected from the internet for

78 A transformer-style model, further developed version of GPT-3.5 model. Both are the
basis architectures for ChatGPT.

7 OpenAl, GPT-4 Technical Report, 2 (2023).

80 Supra note 9, art. 14.

81 Article 29 Data Protection Working Party, Guidelines on Transparency under Regulation
2016/679, para. 58 (2018).
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training purposes adds another layer of complexity. Balancing the need for
data to improve and innovate Al technology with the imperative of protecting
individual privacy rights is a nuanced issue that requires ongoing attention
and careful consideration.

6. Data Transfer

This section will comprehensively explore OpenAl’s data transfer practices
in accordance with the GDPR’s stringent requirements. The analysis will
focus on scrutinising EU-US data transfers involving OpenAl. The analysis
emphasises the explicit consent requirement under Article 49 (a) of the GDPR
and assesses the Privacy Policy’s compliance with GDPR standards. The
assessment sheds light on potential gaps and risks associated with the lack of
transparency in OpenAl’s data transfer practices.

When it comes to data transfers, the GDPR lays down strict rules that must
not be compromised under any circumstances: “Any transfer of personal data
(...) shall take place only if (...) the conditions laid down in this Chapter are met by the
controller and the processor, (...)” .52

As OpenAl is a company registered in the US, the EU-US data transfers
should be analysed to determine whether or not the transfer of personal data
processed, or to be processed, by OpenAl complies with the GDPR.

Data transfers between the EU and the US were previously regulated by
the Adequacy Decision on the EU-US Privacy Shield. It was adopted on 12
July 2016 and allowed the free flow of data to companies certified in the US
under the Privacy Shield. In its judgment, the Court of Justice of the European
Union annulled the Adequacy Decision for not providing an adequate level
of protection for the transfer of personal data from the EU to the US. The
primary reasons were surveillance programs, a lack of judicial redress for EU
individuals, and inadequate supervisory mechanisms.®> The EU-US Privacy
Shield is therefore no longer a valid mechanism for transferring personal data
from the European Union to the United States. After more than a year of
negotiations, a new EU-US Data Privacy Framework was announced on 25th
March 2022 which implements the commitments made by the US in favour of
Europeans.® The new framework re-establishes an important legal
mechanism for transferring EU personal data to the US. However, the details
of the framework are still being translated into legal documents.

82 Supra note 9, art. 44.

8 Data Protection Commissioner v Facebook Ireland Limited and Maximillian Schrems, C-
311/18, Judgement, para. 168, 178 (2020).

8 European Commission, EU-U.S. Data Privacy Framework (2023).

8 United States and European Commission Joint Statement on Trans-Atlantic Data Privacy
Framework (2022), https://www.whitehouse.gov/briefing-room/statements-
releases/2022/03/25/united-states-and-european-commission-joint-statement-on-trans-
atlantic-data-privacy-framework/ (last visited Dec. 26, 2023).
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In the absence of an adequacy decision, organisations can use SCCs
approved by the European Commission for data transfers. SCCs are pre-
approved model data protection clauses that allow data exporters to transfer
data to countries outside the European Economic Area (EEA) that the
European Commission has identified as providing an ‘inadequate” level of
data protection.® There are two sets of SCCs: (1) SCCs for the relationship
between controllers and processors; and (2) SCCs as a tool for data transfers.®”
OpenAl does not have a disclosed processor in the EU. They collect the data
directly (as both controller and processor). Therefore, SCCs cannot be applied
in this case.

Another option may be BCRs.* Multinational organisations can establish
BCRs, which are internal rules for cross-border data transfers within the same
group. BCRs must be approved by the relevant data protection authorities to
ensure that they provide adequate safeguards for the protection of personal
data. However, as set out in recital 110, the BCRs may be applied by a group
of companies (enterprises) engaged in a joint economic activity based on
international transfers from the EU to organisations within the same group of
companies.

In the complex field of data transfer mechanisms, it is important to consider
OpenAl's potential use of BCRs or SCCs, especially given the unique structure
of the organization. The establishment of OpenAl Ireland Limited in 2023
allows for the application of BCRs. However, the lack of updates in their
privacy policy regarding the use of either method introduces uncertainty. The
lack of clarity in OpenAl’s communication about its approach to data transfers
raises concerns about its commitment to transparency. This is particularly
significant when examining the specifics outlined in the Privacy Policy related
to user data transfer to OpenAl’s U.S. facilities. It is important to note that the
user’s express consent is required for this transfer, as governed by Article 49
(a) of the GDPR. It highlights the importance of providing detailed and
current information on the mechanisms and safeguards used. It is crucial for
OpenAl to comply with GDPR standards and ensure user trust.

Regarding data transfers by OpenAl, the Privacy Policy states that personal
information will be transferred from the user’s location to OpenAlI’s facilities
and servers in the United States. OpenAl assures users that appropriate
safeguards will be applied when transferring personal data outside the EEA
and that personal data will only be transferred pursuant to a lawful transfer

8 Supra note 9, recital 168, art. 46 (2) (c) (d).

87 Standard Contractual Clauses (SCC): Standard Contractual Clauses for Data Transfers
between EU and non-EU Countries (2021), https://commission.europa.eu/law/law-
topic/data-protection/international-dimension-data-protection/standard-contractual-
clauses-scc_en (last visited Dec. 13, 2023).

8 Supra note 9, art. 46 (2) (b) and art. 47.
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mechanism.¥ By accepting the Privacy Policy, users expressly consent to the
transfer of their data outside the EU. This situation is governed by Article 49
(a), according to which the transfer may be lawful if the data subject has
expressly consented to the proposed transfer after having been informed of
the possible risks of such transfer to the data subject due to the absence of an
adequacy decision and of appropriate safeguards.

The details of data transfers, when and where they are required, what the
appropriate safeguards are, how a transfer mechanism is considered legally
valid, and, most importantly, the information on the potential risks of such
transfers to the data subject due to the lack of an adequacy decision and
appropriate safeguards, are not included in the Privacy Policy. Thus, it
appears that OpenAl’s data transfer policy is not GDPR compliant at present.

On the whole, the decisions and orders of the data protection authorities
rightly point to the legitimate interests and rights of the data subjects to be
informed about how their personal data is used in the training and fine-tuning
of large language models and generative AI models, including ChatGPT. It
should be seen as a directive from the authorities to the developer community
to share crucial information about training, personal data and associated risks
with the general public, rather than keeping secrets under a misnomer.

B. Compliance with the Data Protection Rights of the Third

Parties
The personal data of third parties could be processed by ChatGPT in
several cases. These cases may be as follows:

a) User input — when a user enters data belonging to a third party in the
prompt;

b) APIs — with the help of APIs, ChatGPT can integrate with external
systems and services. Authorised API connections allow the chatbot to
retrieve data from third parties, such as user account information or
relevant data from external databases;

c) Web scraping — by scraping publicly available information, ChatGPT
can access data from websites or web services. Web scraping involves
extracting data from HTML pages or structured APIs provided by the
website owner.

d) Database Integration — ChatGPT may be given access to certain
databases that store third-party data. This may involve integration
with an external database or permission to access specific data sources
maintained by third parties.

8 Supra note 12, section 9.
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1. User Input

User content, in particular user input or prompts, is collected and stored
by the OpenAl. This input may include the personal data of third parties. This
can be done either on purpose or unintentionally.

Under the Terms of Use, if a User intends to process personal data by using
ChatGPT, he/she must provide legally adequate privacy notices and obtain
the necessary consent. The User shall be responsible for the lawfulness of such
processing. OpenAl therefore disclaims any responsibility for the processing
of third-party data entered by the user.

In contrast, the GDPR clearly states that the controller has the primary
responsibility for ensuring that personal data is processed in accordance with
the principles and requirements of the GDPR: “(...) the controller shall implement
appropriate technical and organisational measures to ensure and be able to
demonstrate that processing is carried out in accordance with this Regulation” .
While certain responsibilities may be shared or delegated (e.g. with
processors, joint controllers, and sub-contractors), the controller always
retains overall responsibility and should maintain a level of supervision and
control over the processing activities. Thus, OpenAl’s disclaimer does not
comply with the requirements of the GDPR.

2. APIs

As discussed earlier, OpenAl’s API allows for the customization and
integration of various models, including ChatGPT, into different platforms.
The use of ChatGPT becomes particularly challenging from a privacy
perspective when companies integrate it into their website or build their own
applications based on the language model technology available through the
API and offer them to their customers.”

Before the integrated services are made available to customers, appropriate
data protection agreements, such as a Data Processing Agreement (DPA) or
Joint Controller Agreement (JCA), must be in place with OpenAl. OpenAl
provides a Data Processing Addendum?®? for API users. However, according
to OpenAl, it will not sign any DPA provided by the user or any amendments
to its own DPA.

Moreover, companies need to be aware that signing a DPA with OpenAl is
by no means sufficient. As data will be transferred to the US, the EU standard
contractual clauses (SCCs) will also need to be included in the agreement
between the EEA-based company and OpenAl. Companies should be aware

% Supra note 9, art. 24.

91 Xiaodong Wu, Ran Duan and Jianbing Ni, Unveiling Security, Privacy, and Ethical Concern
of ChatGPT, Journal of Information and Intelligence, 7-8 (2023). Available at:
https://doi.org/10.1016/.jiixd.2023.10.007 (last visited Feb. 9, 2024).

%2 Supra note 30.
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of any additional protections under DPAs and will need to conduct a transfer
impact assessment® under SCC requirements.

Another problematic aspect of API arises when they are used in the
recruitment process, as well as the assessment, promotion or retention of
individuals in work-related contractual relationships. This concern arises
from Al's potential to perpetuate historical patterns of discrimination, for
example against women, certain age groups, people with disabilities, or
people of certain racial or ethnic origin or sexual orientation.** So the
companies must ensure that no automated decision-making in this context
leads to unlawful data processing without human intervention if they intend
to integrate ChatGPT into their recruitment process, such as the selection of
applicants.”

Additionally, the staff of the companies should be made aware that they
should not enter personal information about a client, supplier, business
partner or colleague in ChatGPT. If they do, they could violate confidentiality
obligations, including those arising from the GDPR, which are regularly
required of them by their employers or business partners, as the case may be.

This is particularly important because, unlike OpenAlI’s non-API consumer
products, the use of data submitted by customers via API to train or improve
Al models is denied by default. Therefore, data will be accepted only if the
user opts into data sharing by completing OpenAl’s Data Sharing Opt-In
form.” This means that, in the event of a data breach, the responsibility falls
on the user who inputs the data, depending on the specific circumstances.
Thus, it is crucial for both the users and companies to understand the potential
risks and use Al responsibly.

Furthermore, any data sent via the API will be retained for up to 30 days to
help monitor for abuse and misuse. Except where otherwise required by law,
the data will be deleted at the end of this period. A limited number of
authorized OpenAl employees and specialist third-party contractors who are
subject to confidentiality and security requirements can access this data only
to investigate and review suspicions of abuse. If OpenAl suspects that data
contains platform abuse, it may still flag the data using content classifiers. In
conclusion, OpenAl’s APIs present challenges for GDPR compliance.
Although OpenAl provides DPAs, it does not sign user-provided DPAs or
modify its own. For EEA-based companies, agreements must include EU
standard contractual clauses to facilitate data transfer to the US. When using

9% Transfer impact assessment is an evaluation process that companies undertake to assess
the potential risks and impacts associated with transferring personal data from one
jurisdiction to another.

9 J. Stewart Black & Patrick van Esch, Al-enabled Recruiting: What is It and How should a
Manager Use It?, 63 Business Horizons 215, 223 (2020).

% Supra note 9, art. 22.

% Supra note 29.
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ChatGPT, it is important to avoid discriminatory outcomes, and users must
be aware of their responsibility for data breaches. OpenAl’s policy prohibits
the use of customer data for training without explicit consent, but potential
risks of data sharing still exist. The 30-day data retention policy and OpenAl’s
control over non-training data processing duration highlight the importance
of user understanding and responsible Al use. Therefore, due to these
complexities and challenges, OpenAl’s API policies are not GDPR compliant.

3. Web Scraping

Data scraping is a technique for the extraction of data from the Internet.?”
Conventional web scraping involves writing code that traverses web pages,
locating specific data elements, and extracting those elements. Al-powered
web scraping takes this one step further, using machine learning and natural
language processing algorithms to automate the extraction process. Al-based
web scrapers can be trained to recognize patterns, understand web content
semantics, and extract data from even complex and dynamically changing
web pages.”® This activity must be conducted in accordance with legal
requirements. Websites may have terms of service or policies that restrict or
prohibit web scraping activities.

OpenAl's policies require individuals who extract data from a website
using ChatGPT to confirm that they are processing such data in accordance
with applicable law, including respecting websites” terms of service or policies
that may restrict or prohibit web scraping activities. According to OpenAl,
they provide the tools for data extraction, but it is the responsibility of the
users to ensure compliance with all relevant laws and regulations, including
data protection, privacy laws, and the terms of service of the websites being
scraped.” OpenAl aims to balance the benefits of Al-powered data extraction
with the need to respect individual privacy and data protection rights.
However, according to Articles 24 and 25 of the GDPR OpenAl, as the data
controller, remains responsible for data processing.

4. Database Integration

Among Al models, ChatGPT stands out for its ability to seamlessly
integrate with databases, automating and improving data handling processes.
By training ChatGPT on business data, individuals can create a personalised
Al chatbot that can handle a wide range of tasks, from customer service to

% Data Scraping and Data Mining from Beginner to Pro with Python Sciences AI (2021),
https://www.oreilly.com/videos/data-scraping-and/9781801818483/ (last visited Jun. 14,
2023).

% Kumar Swarn Avinash, Moustafa M. Nasralla, Ivan Garcia-Magarifio and Kumar Harsh,
A machine-Learning Scraping Tool for Data Fusion in the Analysis of Sentiments about Pandemics
for Supporting Business Decisions with Human-Centric Al Explanations?, 7 Peer] Computer
Science, 2 (2021).

9 Supra note 29.
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sales. Businesses can use a cloud-based platform such as GPT-3, or use the
API to integrate the model into their existing systems.!® In all cases,
individuals and companies provide access to the data, which is likely to
include not only their customers’ data but also contracts with other
companies, employee data or other information that may contain trade secrets
and confidential data.

OpenAl disclaims responsibility to third parties when it comes to
processing third-party data in all of the above cases, emphasising that the data
is entered by the user and the user must ensure that the process complies with
applicable law, in the EU with the GDPR. At the same time, for their API
(commercial) models, they do not process data belonging to third parties
unless explicitly requested by the user. OpenAl’s approach to disclaiming
responsibility for third-party data processing is not uncommon in the tech
industry. The idea is that the user, who inputs the data, is responsible for
ensuring that the data complies with applicable laws. For example, Salesforce
states that they are not responsible for the privacy or data security practices
of their customers, which may differ from those explained in their Privacy
Statement.!%!

In contrast, Article 28 (1) of the GDPR places responsibility on
organizations providing tools for data processing to ensure that their systems
are designed and used in a way that respects data protection principles.
Therefore, the GDPR mandates that all businesses and their partners are
responsible for protecting user data.

As previously discussed, Al has the potential to perpetuate historical
patterns of discrimination. As such, Al developers may need to take more
responsibility for ensuring that their technology is fair and unbiased. To sum
up, despite the general attitude of Open Al, there are valid arguments for why
ChatGPT developers should be more responsible for third-party data
processing.

III. What Can be Done by OpenAl to Ensure the GDPR

Compliance?

The following section explores the measures OpenAl can implement to
achieve GDPR compliance for its Al tool, ChatGPT. These steps are crucial not
only for securing user privacy and upholding legal regulations but also for
fostering a more trustworthy and transparent legal environment.

By establishing clear data collection and usage practices, OpenAl can
contribute to a legal sphere where individuals have greater control over their
information and businesses operate within a clear and predictable framework.

100 OpenAl, Introducing ChatGPT Enterprise. Available at:
https://openai.com/blog/introducing-chatgpt-enterprise (last visited Feb. 5, 2024).

101 Salesforce Privacy Statement, https://www.salesforce.com/company/privacy/full_privacy/
(last visited Dec. 27, 2023).
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This, in turn, can lead to increased user confidence in utilizing Al-powered
tools within legal processes, ultimately benefiting the legal system as a whole.

To address the issue of data minimisation and retention, OpenAl must
implement mechanisms to examine the information gathered by ChatGPT,
primarily through prompts. To achieve this goal, it is essential to develop a
reliable prompt analysis system in ChatGPT that minimises unnecessary data
collection. OpenAl should create an advanced algorithm that actively
analyses prompts in real time and extracts only essential information to fulfil
the intended purpose of ChatGPT. In accordance with the GDPR’s principle
of data minimisation, the algorithm should exclude any personal data that is
not necessary.!%?

Additionally, OpenAl must ensure that ChatGPT does not retain data for
longer than required. A more detailed time frame should be set for retaining
personal data in accordance with the GDPR, which requires specific time
periods to be established wherever possible. It is recommended that ChatGPT
retains personal data for the duration of a conversation or session and deletes
it afterwards unless there is a legal or contractual obligation to keep it longer.
Alternatively, ChatGPT may retain personal data for a longer period, such as
a month or a year, for research or statistical purposes, provided appropriate
safeguards are applied, such as anonymisation, encryption, or
pseudonymisation.

Moreover, = OpenAl  should implement anonymization  or
pseudonymization of user data before storing or processing it to protect the
user’s identity and privacy. As discussed earlier, complete anonymization of
user data will exempt the process from the GDPR, and pseudonymization is
sufficient to ensure GDPR compliance under Article 89 for research purposes.
Furthermore, it is essential to provide users with clear and transparent
information regarding the data collected, its usage, and how they can exercise
their rights. This will increase user awareness and trust.

Furthermore, OpenAl has listed the purposes of processing under Sector 8
in its Privacy Policy. However, the GDPR requires more than just listing the
purposes of data processing. The GDPR requires organizations to process
personal data in a transparent manner. However, the training of ChatGPT
lacks transparency in this regard. OpenAl should provide clearer information
on how they reduce the amount of personal information in their training
datasets before using such data to improve their models.

OpenAl needs to demonstrate that it has the necessary organisational and
technological safeguards in place to prevent a data breach from happening. It
should also have mechanisms in place for the handling of any data breaches

102 Abigail Goldsteen, Gilad Ezov, Ron Shmelkin, Micha Moffie and Ariel Farkash, Data
Minimization for GDPR Compliance in Machine Learning Models, 2 Al and Ethics 477, 481-482
(2022). Available at: https://doi.org/10.1007/s43681-021-00095-8 (last visited Feb. 9, 2024).
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that do occur. In accordance with Article 55 of the GDPR, data breaches that
could put individuals at risk must be reported to the data protection authority
and the individuals concerned within 72 hours, without undue delay.
Additionally, to ensure transparency and user understanding of data
collection and usage, the chatbot should provide a simple and easily
accessible explanation form. This form must include privacy regulations that
govern the collection of users’ data. OpenAl can provide this information
through a link in the chatbot’s conversational flow or a condensed version in
the welcome message and dialogue.

Finally, OpenAl has already listed its current subprocessors involved in
third-party data processing, demonstrating ongoing compliance with the
GDPR. To further comply with Article 24 (1) of the regulation, appropriate
technical and organizational measures must be implemented to safeguard
user data throughout its lifecycle. These measures include encryption, access
controls, and robust data retention policies. Establishing clear procedures for
handling data breaches is crucial to minimize potential risks to users and
uphold their right to be informed. By comprehensively addressing these
aspects, OpenAl will further strengthen its commitment to GDPR compliance
and user data privacy.

By implementing the proposed solutions and incorporating the suggested
improvements into its Privacy Policy, OpenAl can demonstrate a stronger
commitment to GDPR compliance. This will contribute to building a more
trustworthy and transparent legal environment, fostering user confidence in
utilizing Al-powered tools within legal processes and ultimately benefiting
the legal system as a whole.

Conclusion

In the current digital landscape, safeguarding data has become a crucial
aspect of business, particularly in light of recent advancements in AL Al
chatbots, such as ChatGPT, primarily function by collecting data, which
necessitates compliance with data protection regulations. This is because Al
developers require data to construct a chatbot that can truly comprehend
context and facilitate meaningful conversations.

The GDPR is a set of regulations provided by the EU to grant legal control
to its residents over the sharing, updating, and removal of their private
information online. The law aims to promote transparency in the relationship
between companies and users when collecting and storing data and to protect
online privacy.

Currently, evaluating ChatGPT’s compliance with the GDPR is challenging
due to incomplete operational information. The extent of personal data in
ChatGPT’s original dataset remains unclear, but it is reasonable to assume that
the vast amount of data used to train it contains personal information. This
information is still present in the dataset used by ChatGPT. When questioned
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about the use of data for training, the chatbot claims that all data has been
anonymised and scrubbed to remove any identification. However, verifying
this claim is fundamentally difficult, even for knowledgeable users. As
discussed in Chapter I, OpenAl specifies certain categories of purposes that
are limited by the Privacy Policy when it comes to the use of personal data.
However, it is difficult to determine whether or not ChatGPT complies with
the purpose limitation principle because OpenAl’s privacy policy is
constantly changing. This is particularly true when OpenAl publicly states
that they may use personal data to improve their models.

According to OpenAl’s policy, user content is not shared with third parties
for marketing purposes. The Policy does not, however, provide explicit
information on how data sharing with third parties for non-marketing
purposes is handled.

In addition, a wealth of personal information is made available to the
computer through interactions. OpenAl states that the company collects
personal data through using services, through interactions, including the type
of content users are engaging with. The ‘right to erasure’ is the ability, under
the GDPR, for an individual to request the complete removal of their data
from the files of an organisation. Natural language processing technologies,
such as ChatGPT, process personal data and transform it into a complex data
structure, making it challenging to extract an individual’s data. Therefore, the
removal of such data poses a significant challenge. It is unclear whether
ChatGPT can comply with the right to be forgotten as set out in Article 17 of
the GDPR, as discussed in Chapter II.

Therefore, ChatGPT does not appear to be GDPR compliant. There is an
apparent lack of transparency, the possibility of unlawful collection and use
of personal data, and difficulties for data subjects to exercise their rights,
including the right to information and the right to forget.

OpenAl should apply mechanisms to ChatGPT to examine the information
it gathers, ensuring that ChatGPT collects only the minimum necessary
information and does not retain it for longer than required. Anonymization
or pseudonymization of user data should be implemented before storing or
processing it to protect the user’s identity and privacy. Additionally,
transparency in processing personal data for the training of ChatGPT should
be ensured. Further specific measures are listed in Chapter III of the paper.

In conclusion, given the increasing significance of Al in the modern world,
it is crucial to regulate its use effectively. Therefore, analyzing the GDPR
compliance of ChatGPT, one of the most prominent Al chatbots, and ensuring
its adherence to GDPR standards is essential for safeguarding privacy and
building trust in Al technologies.
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Azarbaycanda 6zbasina tikinti institutunun
hiiqugqi rejiminin aktual problemlosri va
onlarin hall yollari

Natig Xalilov®

Annotasiya

Azarbaycan uzun illardir ki, 6zbagina tikinti va qeyri-qanuni maskunlagma problemlori ilo
iizlogsmakdadir. Rasmi hesablamalara gora, 6lkada taxminan 450 min 6zbagina tikinti obyekti
movcuddur. Bu say coxlugu takca sosial problemlar deyil, hom da monzil-tikinti va daginmaz
amlak sektorlarimin diizgiin faaliyyati va inkisafi, habela iimumi saharsalma sahasi iigiin
ciddi manealor yaradi. Belo ki, Ozbasina tikinti hiiquqi fenomeninin mdévcudlugu
vatandaglarin miilkiyyat hiiquglarmin geydiyyati, tikinti tohliikasizliyi, soharsalma va
tikinti normalarimn  pozulmasi, vergilorin, eloca da riisumlarm yigilmas: ilo bagh
problemlara sabab olmagqdadrr. Hazirda 6zbasina tikinti iizarinds miilkiyyat hiiququnun
tanmimmas: va ya daxil olmus sikayatlor asasinda bu ciir tikililarin sokiilmasi ilo baglh
mohkamoalarin icraatinda haddan artiq cox is mévcuddur. Soziigedon institutun miirakkab
hiiqugi tabiati mohkamalarda bu islara baxilarkan hiiquq tatbiqetma zamani ¢atinliklar yarada
bilir. Odur ki, 6zbasina tikililarin geydiyyat probleminin aradan qaldirilmast ham iqtisadi,
ham da sosial nogteyi-nazardan boyiik onom dagwyr. Yoni Ozbasina  tikililarin
sanadlagdirilmasi ila ham vatandaglarin miilkiyyat hiiquglar: reallagacaq, ham da doviat
biidcasina alava galirlarin daxil olmas: tamin olunacaqdir.

Moqalanin asas magsadi 6zbasina tikinti ilo bagl nazari va praktiki problemlarin, bu
institutun asas xiisusiyyatlarinin kompleks tahlilidir. Olava olaraq, maqala 6zbagina tikinti
obyektlarina miilkiyyat hiiququnun tanminmast ila yaranan miinasibatlorin  hiiqugqi
tanzimlanmasina toxunur va onun samaraliliyinin artindmasy disullarini arasdirir. Bu
maqalada Azarbaycanda Ozbasina tikinti institutunun tarixcasi, hiiquqi mahiyyati v
xtisusiyyatlori aragdinlir. Hamginin dzbagina tikintiya miinasibatds yaranan hiiquqi
naticalor xarakteriza olunur, qanunvericilikdo va mahkama tacriibasinda bu hiiquqi
fenomenin movcud problemlari miiayyon edilir, daha sonra onlarm hall olunmas
istigamatinda bir sira tokliflar verilir. Sonda isa arasdirmanin naticalori ssasinda mévcud
miilki qanunvericiliyin va mahkama praktikasmin tokmillasdirilmasi iizra konkret tokliflor
irali stiriiliir.

Abstract

Azerbaijan has faced challenges with illegal construction and settlements for years. Official
estimates indicate around 450,000 arbitrary constructions throughout the country. This
substantial figure not only poses social issues but also hampers the effective functioning and
growth of the housing and real estate sectors, as well as urban planning efforts. The legal
challenges of arbitrary construction lead to complications in registering property rights,
ensuring construction safety, adhering to urban planning and construction norms, and
collecting taxes and fees. Currently, numerous cases are pending in courts concerning the
recognition of property rights for arbitrary constructions or the demolition of such

* Azarbaycan Respublikasinin Cin Xalq Respublikasindaki Safirliyinds ticarat
niimayandasinin Aparatinin bas maslahatgisi, Hiiquq elmlari iizrs falsafe doktoru (Cin Xalq
Respublikasi, Sun Yat-Sen Universiteti).
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structures following complaints. The intricate legal nature of this matter often complicates
the application of the law in court cases. Thus, addressing the registration issue for these
buildings is crucial for economic and social reasons, as it would secure property rights for
citizens and generate additional state revenue.

The article aims to provide a thorough analysis of the theoretical and practical issues
related to arbitrary construction, highlighting the main features of this institution. It also
delves into the legal regulation of ownership rights recognition for arbitrary constructions
and explores strategies to enhance this process’s efficiency. The article reviews the history,
legal framework, and characteristics of the arbitrary construction sector in Azerbaijan,
outlines the legal implications of arbitrary construction, identifies existing legislative and
judicial challenges, and offers solutions. Finally, it proposes specific recommendations to
refine civil legislation and judicial practices based on the research findings.
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Giris

ashur Qadim Roma hiiquqgsiinast Qay yazirdi: “Bizim

torpagimizda kiminso tikdiyi bina hatta kimse onu 06zii {iglin

tikibsa bels, tobii hiiquqla bizim olur, ciinki torpagin sathinds
tikilonlar torpagin sahibine mexsusdur”.! Ozbagina tikinti institutunun tarixi
0z baglangicini Qadim Roma hiiququndan gotiiriir. Qadim Romada 6zbagina
tikinti hiiquqi naticasine gore iki ciir basa distiliirdii: bir tersfden torpaq
sahasinin sahibinin hiiquqlarinin pozulmasi, diger tersfden ise emlakin
torpaq sahesinin miilkiyyetcisine ke¢gmosi hallarindan biri kimi.? Qayin bu
yanasmasi Ozbasina tikintinin milkiyyatin artimi® yolu ile miilkiyyat
hiiququnun slds edilmasi kimi tesniflagdirilmasine imkan verirdi. Ustalik,
Roma hiiququnda tikili torpaq sahasinin ayrilmaz hissesi kimi qebul
edildiyinden miilkiyyetin artimi torpaq sahesinin sahibinds bas verirdi.*
Torpaq tizerinda tikililar, torpaga sopilon vo akilon hor bir sey dasinmaz
amlak sayilaraq “superfisiy” adlanirdi.® Diger sozls, tikili torpagin ayrilmaz
hissasina ¢evrilir, “torpaq” termini iso “dasimnmaz amlak” terminine barabar

1 Francis De Zulueta, The Institutes of Gaius, Book II, 148 (1946).

2 Richard William Leage, Leage’s Roman Private Law: Founded on the Institutes of Galus
and Justinian, 182 (3rd ed. 1961).

3 “Inaedificatio” — Roma hiiququnda isladilon termindir ve basqasinin torpaginda 6z
materiali ilo vo ya 0z torpaginda basqasinin materiali ilo tikinti aparmagq faaliyyatini ifade
edir. Bu akt “accessio” (latinca “slave mansubiyyat”) formasi hesab edilir ve materiallarin
manbasindan asili olmayarag, tikili torpaq sahibinin miilkiyyatina kegir.

¢ William Smith, A Dictionary of Greek and Roman Antiquities, 1078 (1875). Superficies solo
credit — torpagin iizarindae olan agya torpaga tabedir.

5 Kazimierz Kolanczyk, Prawo Rzymskie, 308 (4th ed. 1986). “Inaedificatio” — torpaq
tizarinda tikililar; “in semenatio” — torpaga sapilenlar; “implantatio, satio” — torpaga
okilanlar.
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tutulurdu. Neticeds, tikili tizerinde miilkiyyst hiiququ bu tikilinin inga
edildiyi torpagin sahibins maxsus idi.®

Daginmaz amlaka dair bu qaydalar sonraki dovrlards “Roma hiiququnun
resepsiyast”’ prosesina uygun olaraq inkisaf etdirildi. Roma hiiququnun bu
yanagmasi tok Qarbi Avropa qanunvericiliklarinda deyil, ham ds Azarbaycan
ganunvericiliyinde dasmnmaz amlak masalalerinin tenzimlanmasine tesir
gostormisdir. Belo ki, Azarbaycan Respublikasimin Miilki Macoellasinin
(bundan sonra — Miilki Macaslls) 135.4-cii maddasine asasen, torpaq sahasi vo
torpagla mohkem bagli olan (ondan ayrila bilmayen) asya vahid dasmmaz
asya va vahid miilkiyyat obyekti hesab olunur.®

Qoadim tarixe malik 0zbasmna tikinti institutu 6zal ve ictimai maraqlarin
qovsaginda yaranan sosial-hiiquqi fenomendir. Torpaq sahasi tizarinde
tikinti aparmaq sahibinin qanuni maraqlarina asaslansa da, tikinti faaliyyati
ils bagh yaranmis pozuntular ictimaiyystin menafeyi namina ciddi dovlast
nazaroeti altindadir. Bu baxamdan gexsi ve ictimai maraqlar arasinda adalstli
balansin qorunmasimin zaruriliyinden danismagq olar.

Ozbagina tikinti maliyys ve amok investisiyalarinin macmusu olduguna
goro bu tikintinin sokiilmasi iqtisadi cehatdon onun sahibi {iciin
magsadauygun deyil. Eyni zamanda bels ev ve manzillor adston sakinin
yegana yasayls yeri oldugundan onun qganunilesdirilmasi sahibi {iglin
ohamiyystlidir. Buna gore ds Ozbasma tikintinin hiiquqgi tenzimlonmasi
dovletin sosial siyaseti, xiisusen de vetandaslarin miilkiyyst ve manzil
hiiquqglarinin temin edilmasi baximindan 6nem dagiyir.

Tikililorin insast zamani ictimai maraqlarin nezers alinmas: ham
soharsalma ve tikinti tehliikasizliyi prinsiplarinin tatbiqgi, ham ds sosial
mosuliyyat baximindan son derace miihiimdiir. Bununla yanasi, tobii
resurslarin effektiv sakilds istifadesi ictimai maraqlarin nazere alinmasmin
ayrilmaz bir hissasidir. Bu, tikililorin insas1 zamani hom ekoloji balansin
gorunmasina, ham de uzunmiiddatli iqtisadi semaraliliye tohfs wverir.
Noticodo, ahalinin rifahi, 6lkenin daha funksional vo estetik olmasi {iciin
tikililorin planlasdirilmasi vo ingasi prosesinda ictimai maraqlarin 6n planda
tutulmas: olduqca vacibdir.

Olkedo ¢oxlu sayda Ozbagma tikililorin mévcudlugu vetendaslarin
miilkiyyat veo moenzil hiiququ, soharsalma, tikinti tohliikesizliyi, bilidca

¢ Jens Peter Meincke, Superficies Solo Cedit, 88 Zeitschrift der Savigny-Stiftung fiir
Rechtsgeschichte: Romanistische Abteilung 136, 136 (1971). Semper enim superficies solo
cedere - tikili {izorinde miilkiyyet hiiququ bu tikilinin insa edildiyi torpagin sahibina
moaxsusdur.

7 Roma hiiququnun resepsiyasi — Orta asrlords Roma hiiququnun miiddsalarinin digar
dovlstler terafindan istifads edilmasi. Roma hiiququnun genis miqyasda resepsiyasi XII
asrda baslamis ve XV-XVI asrlords kulminasiya noqtesine ¢atmisdir.

8 Azarbaycan Respublikasinin Miilki Macallasi, mad. 135.4 (1999). Torpaq sahasi ve torpaqla
mohkam bagli olan (ondan ayrila bilmayan) asya vahid dasinmaz agyadir va vahid
miilkiyyat obyektidir.
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daxilolmalar1 va tabii sarvetlorden semarsli istifads ile bagl dovr {igiin aktual
problemlar yaradir. Bu halda dovlst 6zbasma tikintinin moévcud hiiquqi
tenzimlonma mexanizmi ilo ham cemiyyatin, hem de 6zbasina tikintinin
miilkiyyat¢isinin maraqlar1 balanslagsdirilmaga calisir. Homginin bu sahadas
Ozbasina tikililoara ~ miilkiyyet hiiququnun taninmasi  prosesinin
liberallagdirilmasina saylar gostarilir.

Bununla bels, problemin kokiinden hall olunmas: {igiin bir ne¢o dovlat
qurumu tarafinden kompleks tadbirlerin hayata kegirilmasi labiiddiir.
Insanlarin daimi moaskunlasdigl bu ciir 6zbasina tikililorin ilkin marhslada
inventarlasdirilmasi, bundan sonra bazi hallarda sokiilmasi, bazi hallarda ise
onlar tizerinde miilkiyyet hiiquglarinin geydiyyatdan kegirilmasi indiki
dovrde miilki ganunvericiliyin ve mahkema tecriibasinin miintazem
todbirlarindendir.

Ozbasma tikinti institutu AR Miilki Macallasinin 180-ci maddasi ilo
tonzimlanir. Bu maddaya asasen, tikinti magsadleri ti¢iin ayrilmayan torpaq
sahasinde ve ya buna lazimi icazalor almadan ve ya geharsalma ve tikinti
norma va qaydalarini ciddi suratds pozmaqla tikilmis yasay1s evi, digar tikili,
qurgu vo ya basqa dasinmaz amlak 6zbasina tikinti sayilir.

Bu maqals Azarbaycanda 6zbagina tikinti institutunun tarixgasini, hiiquqi
mahiyyatini, oalamatlorini ve onunla bagli miilki-hiiqugi rejimin
xtisusiyyatlorini hoarterafli sokilde aragdirir. Birinci hissade Azarbaycanda
ozbagina tikinti fenomeninin yaranma sebablori ve bu institutun SSRI
dévriinden miistaqillik dévriine qoderki tarixi inkisafi tesvir edilir. Tkinci
hisso 0zbasina tikililorin dévlat ve comiyyat ticlin yaratdig: problemlari irali
siirarak bu fenomenin sosial ve iqtisadi tesirlarina dair tehlil aparir. Uclincii
hisso Azarbaycan miilki qanunvericiliyinde 0zbasma tikinti institutunun
xiisusiyyetlorini ve bu xiisusiyystlorin hiiqugi mahiyysetini incslayir.
Dordiincti hisso 6zbasina tikintinin hiiquqgi naticalerini va bunlarin dovlat
torafindan necs tanzimlandiyini, xiisusilo do 6zbasina tikililorin sokiilmasini,
onlar tizerinds miilkiyyst hiiququnun taninmasimi ve hiiquqi masuliyyat
mosalalarini shata edir. Besinci va altinci hissalor Azarbaycanin 6zbasina
tikinti fealiyyatinin tenzimlonmasi ils bagli beynslxalq miiqavilalar
corcivasindaki 6hdaliklarini vo AIHM presedent hiiququnun tatbigini, bu
kontekstds yaranan problemlorin halli yollarimi taqdim edir. Yeddinci hissa
0zbasina tikinti probleminin tonzimlonmasi ilo bagh qarsilasilan ¢oatinliklor ve
onlarin hall yollarini miizakire edir. Maqalanin asas maqgsadi 6zbasina tikinti
institutun osas xiisusiyyotlorini miisyyon etmoak vo Ozbasma tikinti
obyektlorine miilkiyyst hiiququnun taninmas: ile bagli miinasibatlarin
hiiquqi tenzimlanmasinin semaraliliyini artirmaga nail olmaqdir. Miollifin
fikrince, maqals vasitasilo oxuculara bu miirakkeb miilki hiiquq institutunu
derindan anlamaq imkani teqdim edilir.
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I. Azarbaycanda 6zbasina tikinti hiiquq institutunun

tarixc¢asi va yaranma sababloari

Azarbaycanda Ozbasimna tikililar, yeni qanunvericiliys uygun olmayaraq
dovlat geydiyyati olmadan hayata kegirilon insaat islori, xtisusile 19-cu asrin
ikinci hissesinden baslayaraq miixtalif dovrlerds forqli sebeblars gors genis
yayilmigdir.® Bu tikililerin insasmna Olkenin sshar ve kend makanlarinda,
xtisusile da infrastruktur ve manzil tominatinin geyri-kafi oldugu dovrlards
daha ¢ox rast galinir. Azarbaycanda 6zbagma tikinti institutunun tarixi ssasen
ii¢ asas dovra boliine biler: neft bumu dovrii,!° sovet dovrii ve miistaqillik
dovrii. Bu hissede Azarbaycanda 6zbasina tikililarin formalagmasi ve alagali
problemlarin darinlasdiyi dovrler hagqinda malumat verilir.

A. Azarbaycanda 6zbasina tikinti fenomeninin yaranmasi va
SSRI dévriindaki vaziyyati

Azoarbaycanda Ozbasina tikililorin meydana golme tarixi sovet
hakimiyyetinden avvals aid olan neft bumu dovriins tesadiif edir. XIX asrin
60-c1 illorindan etibaran Bakinin neft sanayesi markazina ¢evrilmasi ilo sohara
rayonlardan boyiik insan axin1 daxil oldu ve hamin dévrdan etibaran yasayis
tiglin nazardas tutulmayan arazilards yasayis rayonlar1 salinmaga baslandi.!!

Azarbaycanda 6zbasina tikililarin bir hissesinin ingas1 ise sovet dovriinda
bas vermisdir. Sovet hakimiyyatinin ilk illsarinde “6zbasina tikinti” anlayisi
movcud olmasa da, Azarbaycan SSR-in 1923-cii il Miilki Maceallasinda
ingaatcilarin fealiyyetini tenzimlsyen bir sira normalar var idi. Hemin
Maocallonin 74-cli maddeasine asasen, insaat¢i binalarin tikintisi vo sonraki
istismar1 zaman ganunvericilikds tesbit edilmis tikinti normalarina, habels
sanitar va yangin aleyhine qaydalara riayat etmaya borclu idi.'> Bu normalarin
va qaydalarin pozulmasi cinayest masuliyyatins sabab ola bilirdi.

Sovet dovriinda ise, xiisusan da 1950-60-c1 illords el arasinda “naxalstroy”
deyilon gqanunsuz evlorin tikintisi bas tutmusdur.’® Senayenin siiratli inkisaf1
kondlordon sohara fohlo axini ilo naticelonmis, bu da Bakida manzil
probleminin kaskinlagmasina gatirib ¢ixarmisdir. Bu sababdaen onilliklar boyu

? Sosial Tadqiqatlar Markazi, Azerbaycanda Daxili Miqrasiya ve Urbanizasiyanin Sosial
Aspektlari: Analitik Hesabat, 12 (2020).

10 XIX asrin 70-ci illarindas xazinaya va kandlilare maxsus bir ¢ox torpaqlar neft
sanayegilarina icarayes verildikden sonra Bakida vs atraf rayonlarda neft bumu baglamisdir.
Neft quyularinin say siirstls artirdi: bazen onlar tarlalarda ve evlerin yaninda
yerlosdirilirdi. Eyni zamanda Azarbaycan neftine tolabat da artird1 ki, mahz o vaxtlar
0lkads hasil olunan neft ¢anlards demir yolu va deniz yolu ils alicilara ¢atdirilmaga
baslandi. 20-ci asrin avvellarinda Baki neft yataqlar1 artiq imumrusiya istehsalinin 90%-ni
va diinya neft hasilatinin 50%-ni tagkil edirdi.

11 Yuxarida istinad 9, 12.

12 Azarbaycan SSR-in Miilki Macallasi, mad. 74 (1923).

13 Sanadsiz evlarin aqibati balli oldu (2016), https://news.milli.az/society/435676.html (son
baxis 10 fevral 2024).
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moanzil névbasine durmali olan fahlslarin bazilari gozlomakdan yorularaq 6z
evlorini tikmiglor. Bayil, “20-ci sahe” vo Zabrat kimi qoseboelor senaye
zonalarma yaxin yerlasdiyine gore burada ozbagma tikililorin insasi ve
insanlarin maskunlasmasi stiretli sokilde hoyata kegmisdir.* Bu evlar ise heg
bir yerds geydiyyata alinmadigindan orada yasayan insanlarin rasmi
miilkiyyatine ¢evrilmemisdir.

1964-cti ilde qobul edilmis Azarbaycan SSR-in yeni Miilki Macallasi ilo 6lka
qanunvericiliyinds ilk dafs olaraq “6zbasina tikinti” anlayis1 ortaya ¢ixd1.!®
Hamin Macallanin “Ozbasina ev tikmayin naticalari” adli maddasina asasen,
vatandasglar miivafiq icazalar alde edilmadan, yaxud asas insaat normalar ve
qaydalar1 kobudcasina pozulmagla insa edilmis tikililor {izerinds sarancam
vera bilmirdiler. Bu ciir tikililar mehkemanin getnamesi ve ya Xalq
Deputatlar1 Soveti Icraiyye Komitesinin (bundan sonra — XDS IK) gorarina
asasen, vatondagin slinden alina ve ya onun hesabina sokdiiriile bilerdi. Eyni
zamanda, bu vatondaslarin daimi yasamagq {ii¢iin yararli olan basqa yasayis
sahasi olmadig1 halda, yerli XDS IK onlar1 basqa yasayis sahasi ilo tomin
edirdi.'

O dovriin 6zbagina tikilileri ilo bagh mahkems gorarlari da XDS IK-nin
gerarindan asili idi. Gortindiiyti kimi, sovetlar dovriinde 6zbagma tikililarla
miibarizeaye yonslmis moahdudlasdirici tadbirler kifayst qoder sert idi.
Bununla bels, ilkin layihedsn kenarlasma ve ya yol verilmis ganun
pozuntular: ciddi olmayanda mahkema tikilinin lazimi qaydada geydiyyata
alinmasi tiglin garar vers bilordi. Homginin XDS IK tikintini hayata kegiran
soxsd hamin torpaq sahasinin miiddatsiz istifadoyoe verilmosi barads gorar
gebul eds bilardi.!”

Natico etibarilo sovet dovriinde ganuni tenzimlomalar olsa bels, Xatai,
Sabungu, Yasamal rayonlarinda, Kesls, “Papanin”, “Kubinka”, 1-ci vo 2-ci
Alatava gasabalarinda ¢oxlu sayda icazasiz ev tikilmisdir. Sovet hokumati isa
hor kosi manzillo tomin eds bilmadiyinden geyri-qanuni tikintilora goz
yummaga macbur idi.!8

14 Prezidentin serencami var, amma: “Gecaqondu”lar yaxsi qazanc manboyidir,
https://www.ayna.az/prezidentin-serencami-var-amma-geceqondular-yaxsi-qazanc-

menbeyidir (son baxis 2 yanvar 2024).

15 Vera Betkher, Istoriya Grazhdansko-Pravovogo Regulirovaniya Posledstviy Samovolnogo
Sozdaniya ili Izmeneniya Obyektov Nedvizhimosti v Rossii, 33 Vestnik Omskogo Universiteta:
Seriya “Pravo” 103, 107 (2012).

16 Azarbaycan SSR-in Miilki Macallasi, mad. 105 (1964).

17 Tatyana Alekseevna Pasikova & Yana Vitalievna Shapovalova, Normativno-Pravovoe
Regulirovanie Samovolnogo Stroitelstva: Istoricheskij Aspekt, 3 Alleya Nauki 538, 541 (2018).
18 “Noahanglor”in bogazina ¢dkanlar. Onlar 6liimii géza aliblar (2020),
https://sputnik.az/20200127/magistral-su-kemerleri-olan-erazilerde-tikiklen-evler-
422973708.html (son baxis 2 yanvar 2024).
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B. Ozbasina tikinti institutunun Azarbaycanin miistaqillik

dovriindaki vaziyyati

Miisteqillik alde edildikden sonra Azerbaycanda Ozbasma tikililarin
kiitlavi gokilds insasi iki @sas dovra ayrila biler. Birinci dovr XX asrin 90-c1
illorinin avvellari, Azarbaycanin yeni miistoaqilliyini qazandig1 ve agir siyasi
vo iqtisadi ¢atinliklarls {izlasdiyi bir zamani shate edir. Tkinci dévr 2000-ci
illarin avvallari, Azerbaycanda yerli Oziiniiidarsetma organlar1 olan
baladiyyelerin yaradilmasi ile ganunsuz torpaq satislariin genis viisat aldig:
dovrii ehtiva edir.

Azarbaycan Respublikasinin miistaqilliyi barpa edildikden sonra iqtisadi
va siyasi bohran, 6lkade miilkiyyet anansleri, torpaq ehtiyatlar1 ve vetandas
axinmnin idare edilmesi mexanizminin olmamasi, habels tikinti sahasinde
nazarat sisteminin zoifliyi naticesinde 6zbasma tikililorin kiitlovi insasina
baslandi. Ermenistanin tacaviizii neticasinde o©lke 1 milyona yaxin
siginacaqdan mahrum olmus qa¢qmn ve macburi kogkiinlarle bagh boyiik
problemlarls tizlosdi. Dovlatin soharlore axin etmis shalini yerlasdirmayo
imkan1 olmadigindan bir ¢ox qagqin ve macburi kogkiin ailaler yasayis tiglin
nazarde tutulmayan yataqxanalar, usaq bagcalar1 ve sanatoriyalarda
moaskunlagsmaga basladilar. Onlarin digar hissesi isa he¢ bir qanuni senad
olmadan sahibsiz torpaqlarda tikinti aparda.

Olave olaraq, 6ten asrin 90-c1 illerinds issizlikle bagh rayonlardan sahars
boyiik insan axi neticesinde miisyyen orazilorde xalq arasinda
“gecoqgondu” adlandirilan 6zbasmna tikililorin insasina baslandi. Bu ciir
Ozbasina tikililer ucuz basa gslen senadsiz torpaqlarda tikilirdi. Eyni
zamanda, Olkadaki timumi miilkiyyst oOzsllosdirmasi fonunda ayri-ayri
vatondaslar ve hiiquqi sexsler Ozlerine maxsus olmayan ve ya siibhali
osaslarla aldo edilmis torpaq saholoerinds tikililor insa etmoayo basladilar.
Sonraki illardas bels evlardas yasayan ailslerin tizvlerinin saymnin ¢oxalmast ila
birlikde yasayis sahaloeri de boyiidii. Bununla da 6lkads 0zbasimna tikinti
problemi ilden-ilo  darinleserek  yasayis fondunun inkisafi ve
sonadlagdirilmasi tigiin ciddi maneslar yaratdi.

1999-cu ilde Azarbaycanda vyerli Oziintiidareetma orqanlari olan
baladiyyelerin yaradilmasi ve fardi yasayis evlerinin tikintisi ti¢lin torpaq
sahoalorinin satis1 selahiyyatlorinin bealadiyyslars verilmosi 6lkade 6zbasina
tikintilorin kiitlovi insasmin ikinci dalgas1 hesab edilir.” Homin doévrde
avvoalki kolxoz ve sovxozlara maxsus torpaqglarin bir hissesi ohali arasinda
paylanarken, qalan hissasi baladiyyelerin balansina kegirildi.*’ Bazi baladiyye

19 Qanunsuz tikililar sdkiilacak, yoxsa senadlasdirilacak (2021),

https://www xezerxeber.az/news/igtisadiyyat/354561/qanunsuz-tikililer-sokulecek-yoxsa-
senedlesdirilecek-ekspertden-maraqli-aciqlama_(son baxig 29 fevral 2024).

2 Torpagin asl sahibina qaytarilmasi an boyiik ugurumuzdur (2011). Burada bax:
http://www.anl.az/down/meqale/azerbaycan/2011/sentyabr/198856.htm (son baxis 10 fevral
2024).
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orqanlar1 iizerinds miilkiyyat hiiquqglar1 olan torpaqglar1 ilo yanasi, bu
torpaqglara yaxin erazids yerlagen, lakin onlara mexsus olmayan torpaq
sahalarini do qanunsuz olaraq satmaga baslad1.”! Qanunsuz gokilde satilmis
torpaqlarda aparilan tikinti 6zbasina tikililorin sayimmn siiratle artmasi ila
naticalonmisdir. Homin tikililaerin bir coxu isa neftls ¢irklonmis arazilorin, neft
kemaorlarinin, kommunikasiya xatlerinin ve yiiksek gerginlikli nagqillarin
kecdiyi yerlarin yaxinhginda ucaldilmisdir.? Halbuki bu arazilords tikinti
islari aparmagin 6zii de “Baladiyye torpaqlarinin idars edilmasi haqqinda”
Azarbaycan Respublikasi Qanununun 6.4-cti maddasins asasen qadagandir.?
“Istismar olunan ixrac neft boru kemorlerinin “Miihafize Zonasi”nin
miiayyanlasdirilmasi Qaydalari”na asasan do, ixrac neft boru kemarlarinin
“miihafize zonas1”nda, diger sozls 25, 50, bazi hallarda 100 metr masafosinda
xtisusi icazo olmadan bina ve qurgularin tikilmasi qadagandir.?

Miistaqillik dovriinds 6zbagina tikinti fealiyystinin ikinci dalgasinin
qarsisini yalniz bir nec¢o ilden sonra almaq miimkiin oldu. Bela ki,
baladiyyelerin torpaq satis1 ile bagli qanunvericiliye deyisiklikler edildi ve
2007-ci il 1 dekabr tarixindan etibaran onlarin baladiyye torpaqlarinin serbast
satis hiiququ legv edildi. Hazirda baladiyye torpaglar: tizerinde miilkiyyat,
istifads ve icars hiiquglar1 yalniz agiq torpaq harraclar1 ve ya miisabigalori
vasitasile alda edils bilar.”

Bununla yanasi, 2000-ci illsrin avvellerinden etibaren Azarbaycanda yeni
nov urbanizasiya viisat aldi. Kand ve rayon yerlarinds yasayan insanlar daha
golirli hayat va yeni imkanlar alde etmak magsadils boyiik soharlars {iz
tutmaga basladilar. Seharlora kogon insanlar asasen asagi golirli olmalar:
sobabinden burada adekvat yasayis maskanlari tapmaqda ¢atinlikls {izlasir,
sonadsiz evlorde moaskunlasirdilar. Belslikls, sohorde artan maskunlasma vo
o dovrdaki menzil béhrani Bakida zabt olunan torpaq sahalerinde qanunsuz
tikililorin insasina rovac verdi.?

21 Yuxarida istinad 18.

22 Xalid Niyazov, Qeyri-qanuni tikililar - problemlar manbayi, “Azarbaycan” qazeti, 3, 5
mart 2010.

2 Elektrik, rabits, neft-qaz va naqgliyyat xatlari va senaye miiassisalorinin sanitariya-
miihafiza zonalar: altindak: baladiyya torpaqglarinin ¢oxmartabali ¢oxmanzilli, fardi yasayis
va bag evlarinin, qarajlarin tikintisi ve sahibkarliq faaliyyeti maqsadile zaruri tikililorin
ingast ticiin, habels coxmanzilli yasayis evlerins aid torpaq sahelerinin kenar maqsadler
ti¢iin xiisusi miilkiyyats, istifadays va icarays verilmasinas yol verilmir.

2 “Istismar olunan ixrac neft boru kemarlarinin “Miihafize Zonas1”nin miiayyenlagdirilmasi
Qaydalar1”nin tasdiq edilmasi haqqinda” Nazirlor Kabinetinin Qoarari, mad. 6.1 (2004).

% “Baladiyye torpaqglarmin idare edilmasi haqqinda” Azarbaycan Respublikasinin Qanunu,
mad. 9.1 (2001).

26 Miitoxassis: Azarbaycanda urbanizasiya hala da aktual masals kimi qalir (2020),
https://www.xezerxeber.az/news/cemiyyet/302256/mutexessis-azerbaycanda-urbanizasiya-
hele-de-aktual-mesele-kimi-galir (son baxis 10 fevral 2024).
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Bu dovrde qanunvericiliyin ve kontrol mexanizminin zaifliyi, harbi
tocaviiz naticasinds bir milyona yaxin qa¢gqin ve macburi kogkiiniin olmasi,
yliksak stiratli urbanizasiya 6zbagina tikililorin sayim artirdi. Bozi yerli icra
hakimiyyati vo yerli Oziintiidarsetma orqanlarmnin ganunsuz haroakatlari,
ganunsuz tikintiys icazslerin alinmasi ve daginmaz smlakin geydiyyati
sahasinde biirokratik angellerin movcudlugu iss bu problemin daha da
darinlesmasina sabab oldu.

Yuxarida geyd olunan faktorlar naticasinds, hazirda 6lka tizra qeydiyyata
alinmamus tikililarin say1 toqriban 450 min tagkil edir. Bunun toxminan 400
mindan ¢oxu Baki ve Abgeron yarimadasmin, qalan ise diger regionlarin
paymna diisiir.” Umumilikds, Azarbaycanda insa edilmis 6zbasina tikililori
xiisusiyyetlarins gora bir ne¢s kateqoriyaya aid etmak olar: 1) zebt olunmusg
torpaqglarda (dovlet miilkiyyati, xtisusi miilkiyyat vo ya baladiyye miilkiyyati)
ingsa edilmis 6zbagma tikililar; 2) torpagin teyinatina uygun olmayaraq insa
edilmis Ozbasina tikililar; 3) riskli zonalarda ve miihafize zolaglarinda
(kommunal/infrastruktur boru kemarlari, qaz, neft vo elektrik sabokalari) insa
edilmis 6zbasina tikililar; 4) miivafiq icazaleri olmayan 6zbasina tikililar; 5)
ingas1t zamamni gsaharsalma va tikinti normalarina riayat edilmamis 6zbasina
tikililor. Hazirda 6lkads kiitlovi suratds 6zbagina tikinti fealiyyati olmasa da,
avvalki dovrlerden qalan fesadlar halo do tamamile aradan qaldirilmayib.
Toebii ki, bu noév problemlarin hallins uzun illar arzinds marhsalsli sekilds nail
olmaq olur. Bununla bels, 6zbasina tikililorls bagli problemin hadden artiq
uzandigii nezers alsaq, daha stiretli ve radikal goerarlarin verilmasi
labtiddiir.

I1. Ozbasina tikinti naticesinds dévlatds va comiyyatda

yaranmis problemlar

Ozbagina tikinti fenomeni tokco daginmaz amlakini qeydiyyatdan kegiro
bilmaysn vetendaslar tiglin deyil, hom de gsoharsalma ve manzil-tikinti
sektorunun fealiyyeti va inkisaf1 ti¢lin ciddi ¢atinliklar yaradir. Bundan alavoe,
Ozbasina tikinti institutunun movcudlugu tikinti tshlikesizliyi, dovlst
blidcosine vergilorin yigilmas: vo diger bu kimi sahslorde problemlar
yaratmaqdadir. Sozligedon fenomenin sebab oldugu problemloari iqtisadi ve
sosial olmagla timumilikda iki qrupa bolmak miimkiindiir.

Ovvela, 6zbasina tikililor 6lkenin torpaqlarini ve memarhigini korlamagla
yanasi, dovlat biidcasine kiilli miqdarda maddi ziyan vurur. Belo ki, 6lkada
450 min tikili ve bu tikililorin altindaki torpaqglar vergiyo colb
olunmadigindan 6denilmali olan kiilli migqdarda vesait biidceden kenarda
qalir. Tikililor faktiki olaraq movcud olsa da, baladiyyaler bu tikililara gora

7 Nigar Alimova: “Ozbagmna tikililorin tenzimlanmasi kompleks tadbirlori zeruri edir” —
Miisahibe (2023), https://fed.az/az/insaat-ve-emlak/nigar-alimova-quotozbasina-tikililerin-
tenzimlenmesi-kompleks-tedbirleri-zeruri-edirquot-musahibe-154076 (son baxis 2 yanvar
2024).
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torpaq ve amlak vergisi yiga bilmirlor.®® Vetondaglar vergi 6ddemak ticlin
moanzillarinin geydiyyata alinmasimni talsb etdiyi zaman taraflor arasinda
miibahiss qaginilmaz olur. Notice etibarile ham veatendaslar aziyyst ¢akir,
hom do boaladiyyelerin inkisafi moenfi tesiro maruz qalir. Belo ki, no
vatendaslar ¢ixaris ala bilir, na de beladiyyeler vergi yiga bilirlor. Bundan
basqa, belo tikililorin va torpaq sahslarinin faktiki satis1 ve icarasine gors do
dovlet biidcasine riisum ve vergilor daxil edilmir. Ekspertlorin
hesablamalarma gors, dovlat blidcasi her il 6zbagina tikililere gore 50 milyon
manata yaxin vesait itirir.? Zobt edilon sanaye orazilsri vo maden sahalarinda
Ozbasina tikililerin ingas1 hasilatin pay bolgilisii saziglerinin pozulmasina,
imumilikda hasilatin hacminin kaskin azalmasina gaotirib ¢ixarir.** Homginin
0zbagma tikililorin gebul edilmis standartlar iizre insa edilmamsasi alava
infrastrukturun, o citimladen yollarin, elektrik, gaz, su va kanalizasiya
xotlarinin ¢ekilmasine gotirib ¢ixarir. Bundan daha pis hal ise teyinati tizre
istifade edilmayan kond tesarriifat tayinath torpaqlarin dagidilmasidir. Bels
ki, bu torpaqlarda tikinti iglari aparilanda onun miinbit qat: yararsiz hala
golir. Belo halda ise hamin torpagqlar kand tasarriifati dovriyyesinden ¢ixarilir
va bu da 6z novbasinde mahsuldarliq baximindan 6lkads yararl olan torpaq
sahalarinin azalmasina getirib ¢ixarir.

Ozbagina tikililorlo slagedar problemlarin vatandaglar ve comiyyato
tosirlori daha ciddidir. Olkadaki 450 min senadsiz tikilide orta hesabla 3
naferin yasadigini nazare alsaqg, bu, 1 milyondan ¢ox insanin miilkiyyat vo
diger hiiquglarindan tam sgokilde istifade ede bilmemasidir. Umumeon,
0zbasina tikinti naticesinda yaranmis sosial problemlar asagidaki kimidir:

Miilkiyyat iizorinds sarancam verms hiiquqlarinin mahdud olmasi. Bu
tikililorda yasayanlar 6zbasina tikili hesab olunan evlarini notarial alg1-satq:
amoliyyatlarma calb eds, miras qoya, bagislaya, banka girov qoyaraq kredit
gotiira bilmirlar. Habels homin soxslar bosanma hallarinda amlak bolgiisti ila
bagli catinliklarla da {izlagirlor. Ozbagma tikilinin sahiblari ise macbur olub
amlaklarini alicilara real giymatinden daha ucuz toklif edirler, ¢linki alicilarin
¢oxu ¢ixarist olmayan tikililori almaqda maraqh deyil. Bels olan taqdirds bu
vatondaslar 6z amlak hiiquglarindan biitiinliikls istifads eds bilmadiklsrine
gora dasinmaz amlak bazarmin tam hiiquqlu istirakg¢isina gevrila bilmirlar.

28 Mirbagir Yaqubzada, Senadsiz evlerden amlak vergisi yigilmalidirmi? (2023),

https://xalggazeti.az/az/igtisadiyvat/136742-senedsiz-evlerden-emlak-vergisi-yvigilmalidirmi

(son baxis 10 fevral 2024).

2 Sanadsiz evlarin sanadlasdirilmasi prosesi niye dayandirilib? (2021),
https://sputnik.az/20210829/Sndsiz-evlrin-sndldirilmsi-prosesi-niy-dayandrlb-

427790984 .html (son baxis 10 fevral 2024).

3% Madan arazilarinds qanunsuz tikililerin aparilmasina qars: miibarize tadbirlari bundan
sonra da davam etdirilocok (2012), http://old.xalggazeti.com/az/news/social/21208 (son baxig
10 fevral 2024).
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Qeydiyyat hiiquqlarinin reallasdirilmasi ils bagl problemlar. Senadsiz
tikililorde yasayan soxslor faktiki yasayis yerlori tizro qgeydiyyatdan kego
bilmirlar. Noticeds, onlar dovlet orqanlari ile alagsler zamani {invanlar ile
bagli problemls iizlasirlar. Bu hal, hamginin 6lkadaxili miqrasiya proseslarine
ds 6z manfi tasirini gostarir. Belo ki, qanunsuz tikililards yasayan vetendaslar
bazi hallarda tinvan olmamasi sebebinden sanadlesms isleri apara bilmirler.
Rasmi geydiyyat tinvani olmayan vetandas sexsiyyat vesigeasi alds eda bilmir,
soxsiyyat vesiqesi olmadan ise Olkads vetendas hiiquqlarimi tam gokilds
hoayata kegirmok miimkiin deyildir. Diger terafden ise, bazen bu gqanunsuz
tikililorde meskunlasan vetendaslar tinvansiz evde yasamalarindan sui-
istifada edarak boyiik hacmds kreditlar gotiiriir, borclarini 6demirlor. Yasayis
tinvanlar1 olmadigina gors bu ciir insanlar1 tapmaq miigkiil massleyo cevrilir.

Tahsil, saglamligin qorunmasi va secki hiiquqlarinin reallagdirilmasi ils
bagl problemlar. Ozbagina tikililorde meskunlagmis sakinlorin geydiyyat
hiiquqglarini reallasdirmaqda ¢otinlik ¢okmoesi onlarin diger sahoalarde
hiiquqglarinin mahdudlagmas: ils naticalenir. Masslen, bu vetandaglar ve
onlarin ovladlar: tahsil hiiquqlarini tam sokilde hayata keciro bilmirlar. Bela
ki, vatondasin yasadig: yer {izro geydiyyati olmadiqda aksar hallarda onlarin
ovladlar1 hamin arazide yerlagon mokteblara geydiyyata diismekda ¢atinlikls
tizlagirlor. Bununla yanasi, onlar sahiyyo ilo bagl hiiquglarini da istadiklari
sokilde reallagdira bilmirlor. Buna vetondaglarin icbari tibbi sigorta
hiiququnu hayata kegirarkon saglamliq arayislarinin va xastalik varagalarinin
alinmasinda qarsilagdiglar1 problemlari misal gostermoak olar. Slavs olarag,
voatondaslar yasadiglar:1 faktiki tnvan tizre segici siyahilarma daxil
edilmadiyindan secki hiiquqlarindan da mahrum olurlar.

Sigorta il bagli problemlar. “Icbari sifortalar haqqinda” Azarbaycan
Respublikasinin Qanununa ssasan, 6zbasina tikinti sayilan dasinmaz smlak
icbari sigortaya da calb olunmur.®® Bels olan toqdirde ise har hansi tebii
folakat, yangin va ya subasma zamani ziyan sakinlar torafindon garsilanmali
olur.

Sosial-infrastruktur ve kommunikasiya ils bagli problemlar. Ozbagina
tikililorin ~ yerlosdiyi erazilorde ¢ox vaxt sosial-infrastruktur ve
kommunikasiya layihalori ya hayata kegirilmir, ya da qaneedici formada bas
tutmur. Bununla yanasi, bu tikililarin yerlosdiyi arazilorin akser hissasinda
usaq baggcalari, moktablor va iage obyektlari foaliyyat gostormir.

Sakinlorin tehliikasizliyi il bagli problemlar. ©On vacib problem ise bu
clir 6zbasina tikililorin bir ¢ox hallarda sakinlor ti¢lin tohliikali olmasidir.
Riskli zonalarda insa edilmis, saharsalma vo ya tikinti normalarma cavab
vermoayon bu tikililor insanlarm hayati vo saglamlig ticlin tohliike yaradir.
Belo ki, yiiksok tozyiqli qaz ve neft kamarlarinin tistiinds, neft quyularinin
mithafize zolaginda qanunsuz olaraq fardi yasayis evlerinin tikintisi her an

31 “Icbari sigortalar haqqinda” Azarbaycan Respublikasinin Qanunu, mad. 35.3.4 (2011).
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faciovi qozalara sebeb ola bilor. Bununla yanasi, bu orazilorde zararli
tullantilarin olmasi da insan saglamligina boyiik tahliiks toradir.

Gortindiiyti kimi, 6zbasina tikili fenomeni hom dovlat, hom das vetendaslar
iclin ¢coxsayh iqtisadi, sosial problemlar vo manealoar toradir. Bu baximdan
Ozbasina tikinti probleminin halli shemiyyoetlidir.

III. Azarbaycan miilki qanunvericiliyinds 6zbasina

tikinti institutunun xiisusiyyatlori

Miisteqillik dovriinds 6zbagina tikinti institutunun tenzimlenmasinin yeni
morholasi 1999-cu ilde AR Miilki Macallasinin gebulu ile baslamisdir. Bu
moarhale daxili qanunvericilikde 06zbagmma tikintinin tenzimlonmasi
vektorunun publik hiiquq sahasindan xiisusi hiiquq sahasina kegidini shato
edir. Sovet dovriinds “torpagin yalmz dovlets meaxsus olmasi” ideyasi
zomininda Ozbasma tikililorlo baghh masalalor, osasen, moahz dovlastin
maraqlarma {istiinliik verilarak hall edilirdi. Bu yanasma xiisusi miilkiyyat
hiiquglarinin qorunmasma az diqqgat yetirilon bir ¢argiveni tomsil edirdi.
Azarbaycan Respublikas1 Miilki Macsllenin gabul edilmasi ils qanunvericiliyi
xiisusi miilkiyyet hiiquqglarin1 daha gatiyyetli qoruyan ve bu hiiquqglarin
genislondirilmasini tomin edan bir dovre gqadem qoydu. Artiq 6zbasina
tikililor problemi yalmz dovletin maraqlarinin qorunmas: prizmasmdan
deyil, ham da fardlerin xiisusi miilkiyyet hiiquglarinin miidafissi ve qanuni
gorcivode  amlak  miinasibatlorinin  tenzimlonmasi  kontekstinda
giymotlondirilmaye baslandi.

Ozbagma tikinti institutunu tenzimloyon Miilki Macallonin 180-ci
maddasinin mazmununa oasason, dasinmaz amlakin 6zbasina tikinti hesab
olundugu ti¢ hali miisyyen etmoak miimkiindiir.?> Birincisi, amlakin tikinti
moagsadlari {iglin ayrilmayan torpaq sahasinda tikilmasidir. Belo ki,
Azarbaycanda qiivvads olan torpaq qanunvericiliyine asasen, torpaq sahalari
fordi menzil, bag evlari, qaraj, sahibkarliq fsaliyyeti ti¢lin zaruri olan
tikililorin ingas1 vo s. toyinatlar tizre istifadays verilir® Bu torpaq
sahalarinden kenarda tayinatindan ferqli tikinti islari aparmaq qadagandir va
belo tikililorin insas1 Ozbasina tikinti sayilir3* Qanunun telablarinin
pozulmasina misal olaraq, Xezar denizinin sahilindas sexsi villalarin tikintisini
gostarmak olar. Azarbaycan Respublikasinin Torpaq Macellasine osasan,
Xazar denizinin sahilboyu 20-50 metrlik zolaginin altinda olan torpaq sahaleri
dovletin miilkiyystinde qalmagqla 6zgeninkilosdirile bilmaz, yalniz icarays
verile bilor. Homin torpaq sahslarinin istifadeye ve ya icaraye verilmasi
barade gorar gebul edildiyi taqdirde ise bu, denizin sahiline gedis-golisi

% Tikinti maqgsadlari ti¢lin ayrilmayan torpaq sahasinds ve ya buna lazimi icazelor almadan
v ya soharsalma va tikinti normalarini ve qaydalarini ciddi surstde pozmag]la tikilmis
yasayis evi, digar tikili, qurgu va ya basqa dasinmaz amlak 6zbasina tikinti sayilir.

3 Azarbaycan Respublikasinin Torpaq Macallasi, mad. 59 (1999).

3 Climsiid Nuriyev, Miisviq Atakisiyev, Olamdar Osgarov, Torpaq Hiiququ, 44 (2009).
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moahdudlasdirmamaq serti ile heyata kegirilmalidir.*® Bununla bels, bazi
vatondaslar qanunvericiliyin telebine mahsl qoymayaraq denizin sahiline
gedis-galisi mohdudlasdirmagla villalar ucaldirlar.

Ozbasina tikintinin ikinci miiayyonedici elamati iss amlakin lazimi icazalar
alinmadan inga edilmasidir. Bels ki, Azarbaycan Respublikasinin $sharsalma
vo Tikinti Macallasinin 74.1-ci maddasins asasen, bazi istisnalar vo barasinda
molumatlandirma icraatinin tetbiq edildiyi tikinti obyektlari xaric, diger
obyektlorin ingasma icazenin alinmasi talsb olunur. Lazimi icazalarin
alinmas1 miivafiq dovlst orqanlar1 terafindon tikintiys icazenin va tikinti
obyektine istismara gebul aktinin verilmasini nazeards tutur.®

Uctincii miisyyonedici sort iso amlakin seharsalma va tikinti norma veo
qaydalarin ciddi suretds pozmasidir. Bels ki, AR Miilki Macallasinin 240-c1
maddasina asasen, torpaq sahesinin miilkiyyatcisi soharsalma ve tikinti
norma ve qaydalarini, habels torpaq sahssinin tayinati ils bagh talsblori
gozlomak sorti ilo 6z sahssinde binalar ve qurgular ucalda biloar. Bu
qaydalarin pozulmasi ils inga edilmis tikililor 6zbagma tikili sayilir vo bu
tikintini hayata kecirmis saxs onun tizorinds miilkiyyat hiiququ alds etmir.%”

AR Milki Moacollesinin 180-ci maddasinin miiddealarinda 6zbasina
tikintinin asas slamatlari, miisyyanedici xiisusiyyastlari ve hiiquqi tenzimloma
mexanizmlari tosbit edilmisdir. Bununla bels, hemin miiddsalar bu
miirekkab institutun mezmununu tam ve kompleks sakilds aks etdirmir. Bu
sobabdean 6zbasina tikinti anlayisinin miilki ganunvericilikds daha aydin ve
miifessal gokilds tesbit edilmasine ehtiyac var.

IV. Ozbasina tikinti faaliyystinin hiiquqi naticalari ve

onlarin tanzimlanmasi

Ozbasina tikinti institutunun xiisusiyyatlorine diqqat yetirdikds, onun
hiiquqi tebistinin ikililiyi nazers garpir. Ozbagina tikinti bir torafden qanun
pozuntusu, diger terofdon iss dasmnmaz emlak {izerinde miilkiyyat
hiiququnun yaranmas: {i¢iin bir vasitadir. Basqa s6zls, miilki ganunvericilik
normalarinda 6zbasina tikinti obyektinin ingas1t ham moenfi, ham de miisbat
naticalora sobab olur. Moanfi natico dedikdo Ozbasina tikilinin sokiilmasi,
miisboat natice dedikds ise 6zbasina tikili tizerinde miilkiyyst hiiququnun
taninmasi nazardo tutulur.

Bununla bels, Azarbaycan qanunvericiliyinds 6zbasina tikintinin ingasinin
onu hayata kegiran soxs tiglin ilkin hiiquqi naticalari kifayat qoder neqativdir.
[k novbada, 6zbasina tikinti aparmis sexs ona miilkiyyet hiiququ alds etmir
va bu soxsin tikintiye dair sarancam vermak ixtiyari: olmur.* Bundan slavo,
0zbasmna tikintinin sokiilmasi ilo bagli mahkema gerar: verildikds bu tikinti

% Yuxarida istinad 33, mad. 46.2-1.

% Azarbaycan Respublikasinin $aharsalma va Tikinti Macsllasi, mad. 75 (2013).
37 Yuxarida istinad 8, mad. 180.

3 Yenos orada, mad. 180.2.
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onu tikan saxsin hesabina sokiilmolidir.* Bels olan halda 6zbasimna tikintini
hayata kegiran soxs yalniz tikintids istifade olunan materiallarin sahibi hesab
oluna bilar.

Ozbagina tikintinin asas hiiquqi neticesi onu heyata kegiron soxsin
miilkiyyat hiiququ alde etmamasidir. Biitiin bunlar qanunu pozan saxsi
0zbagma tikintini qanunilesdirmaye “macbur edir”. Bels ki, 6zbasina
tikintinin ingas1 qanunsuz olsa da, dovlat terafindan bels tikililore mahkema
yolu ils miilkiyyst hiiququnun taninmasi ticiin gorait yaradilir.

Belalikls, qanunvericilik 6zbasina tikinti ile bagl iki hiiquqgi imkan ve ya
basqa sozla desak, iki qorunma tisulu nazerds tutur. Bu hiiquqi imkan ve
gorunma tisullar1 6zbasina tikilinin sokiilmasi ve 6zbasina tikiliye miilkiyyat
hiiququnun taninmasi talablerindan ibaratdir.

A. Ozbasina tikilinin sokiilmasi sortlari

Azarbaycan Respublikasmin Konstitusiyasinda miilkiyyast toxunulmaz
elan olunaraq dovlet tarafinden qorunur.*’ Bununla bels, bu toxunulmazliq
miitleq deyildir ve bazi hallarda mshdudlagdirila bilar. Bels ki, Konstitusiya
miilkiyyat hiiququnu toxunulmaz elan etmakls yanasi, bu hiiququn iimumi
va xiisusi mahdudiyyatlerinin hadlarini miisyysn etmisdir.#! Bu hadlsre
asasan, miilkiyyet hiiququnun moahdudlasdirilmast qanungulugun
teleblarina cavab vermali, basqa sexslarin hiiquq ve azadliglarinin miidafissi
moagqsadi ilo tetbiq edilmsli, miitanasib olmali ve bu konstitusion hiiququn
mahiyyatini deyismamalidir.*

Miilki Macallays 180.4-cii maddenin slave edilmeasinden sonra 6lkads
0zbasina tikililorin mahkoma qorar1 asasinda sokiilmasina icazs verildi. Bu
maddaya asasan, tikinti magsadlari {i¢iin ayrilmayan torpaq sahasinds ve ya
buna lazimi icazslor almadan ve ya soharsalma va tikinti normalarin1 vo
qaydalarin ciddi suretde pozmagla tikilmis bina ve qurgular miivafiq icra
hakimiyyati orqanlarinin ve ya maraqli tarafin miiracisti tizra qobul edilmis
moahkamanin garar1 asasinda sokiils bilar.

[k baxisdan 6zbagina tikilinin sokiilmasinin yalniz mahkems qorari ilo
hoayat kegirilo bilocayi anlasilir.® Bununla bels, insas1 basa catmayan 6zbasina
tikililorin sokiintiisii Azarbaycan Respublikas1 Fovgelade Hallar Nazirliyinin
Tikintide Tahliikesizliye Nezarst Dovlat Agentliyinin gerar1 asasinda inzibati
qaydada da reallasdirila bilar.* Bozi hallarda tikintisi bagsa catmamais 6zbasina

% Yuxarida istinad 33, mad. 111.3.

4 Azarbaycan Respublikasinin Konstitusiyasi, mad. 13.1 (1995).

41 Yens orada, mad. 13.11I, 29.11, 71.11.

£ “Azarbaycan Respublikasinda insan hiiquq ve azadliglarinin hayata kegirilmasinin
tonzimloanmasi haqqinda” Azarbaycan Respublikas: Konstitusiya Qanunu, mad. 3 (2002).
43 Yuxarida istinad 8, mad. 180.4.

# Azarbaycan Respublikasi Prezidentinin “Tikintiye ddvlat nazarastinin hayata kegirilmasi
Qaydalar1”nin tasdiq edilmasi haqqinda” Fermani, mad. 1.5 (2015).
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tikili mehkema gorar1 olmadan bels, inzibati qarar ssasinda da sokiils biler.
Bu ise qanunvericilikde bir gadar geyri-miisyyanlik yaradir.

Ozbagma tikililorin sdkiilmasi qaydalari ve prosedurlari Azsrbaycan
Respublikasinin Sehoarsalma ve Tikinti Macsllasi ilo tonzimlanir. Tikintisi basa
catmis ve ya basa catmamuis tikinti obyekti ve ya onun hissasi asagidaki
hallarda sokiiliir:

1) tikintisins 2013-ctii ildon sonra (Azarbaycan Respublikasinin $aharsalma
vo Tikinti Macellesi qlivveys mindikden sonra) baglanilmis ve tikinti
moarhslasinda olan tikinti obyekti vo ya onun hissasi miivafiq icra hakimiyyati
orqgani va ya baladiyya tarafinden tikinti maqsadleri {igiin ayrilmamigs dovlat
va ya baladiyye miilkiyyatinda olan torpaq sahasinds insa edildikds;

2) tikintiye icazenin teleb olunmasina baxmayaraq, tikinti obyekti bela
icazo alinmadan, habels xiisusi nisanin tikinti islorinin baglanmasi tictin asas
oldugu hallarda bels nisan alinmadan, meslumatlandirma icraatinin tetbiq
olundugu hallarda ise belo osasmn olmadigr miisyyen edildikda (tikinti
iglorinin dayandirilmas1 barade gerar gabul edildiyi giinden sonra tikintiye
icazalarin alinmasi tiglin 6 ay vaxt verilir);

3) tikinti obyektinin, habels bitisik ve ya qonsu obyektlarin tohliikasizliyine
va etibarliligina tehlitke yaradan qiisurlar miisyyen edildikds ve hemin
quisurlar: diger tikinti islorini dayandirmadan aradan qaldirmaq miimkiin
olmadiqda (tikinti iglerinin dayandirilmas: barads qerar gabul edildikden
sonra nazards tutulan pozuntularin aradan qaldirilmasi tigiin 1 il vaxt verilir);

4) tikinti iglerinin tikintiys icazayes, malumatlandirma icraatinin tetbiq
olundugu hallarda isa layihanin memarlig-planlasdirma vo tikinti arazisinin
bas plani bolmelerine uygun aparilmadigr miisyysn edildikds (miisyyen
edilon pozuntularla bagl toqdim edilmis ilk yazili gostorisde nazardos tutulan
pozuntularin aradan qaldirilmasi tigiin 1 ay vaxt verilir).*

Miiallif hesab edir ki, tikinti icazesinin lazimi qaydada slds edilmamasi vo
ya tikinti qaydalarinin pozulmasi 6zbasina tikilinin sokiilmasi ti¢lin yegana
vo  yetorli sebeb  olmamalidir.  Tikilinin ganuni  statusunun
miayyanlasdirilmasi ve miimkiinss, gqanunilogdirilmasi iig¢iin yollar
axtarilmalidir. Bu, tikinti sahiblarine miiveqqati icazaler verilmasi, corimalar
totbiq edilmasi veo tikilinin standartlara uygunlasdirilmas: ticiin lazimi
todbirlerin goriilmesini shate eds bilar. Digar terafden, tikilinin sokiilmasi
ticlin Onamli sebablor gisminds tikintinin basqasina moaxsus torpaqda
aparilmasi, diger sexsloerin hiiquqlar1 ve ganunla qorunan msenafelarinin
pozulmasini, fiziki saxslorin hayat ve saglamlig: tiglin tohliike yaradilmasini
va ekoloji miihitin pozulmasini gostarmak olar.

Notico olaraq, hor bir hal fardi sekilde giymatlondirilmali ve miilkiyyat
hiiquqglarina adalstli yanasma gostorilmalidir. Belo yanasma tikilinin
sOkiilmasi goerarmin yalniz qanunvericilikde nazerds tutulan asaslar

45 Yuxarida istinad 36, mad. 95.
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daxilinds ve son care kimi tetbiq edilmesini nazarde tutur. Slave olaragq,
Ozbasma tikililorin sOkiilmasi qorarlarinin sosial tesirlorine diqqget
yetirilmalidir. Bu, sokiilma naticesinds evsiz qalacaq sexsler iiglin alternativ

yasayis yerlarinin tomin edilmasini ve sosial destok todbirlerini shate eda
bilar.

B. Ozbasina tikililar iizerinds miilkiyyat hiiququnun

taninmasi ii¢iin asaslar

Azarbaycanda movcud miilki ganunvericilik 6zbasina tikintiye miilkiyyaet
hiiququnun taninmasi1 imkanini nazards tutur. AR Miilki Macellssinin 180.3-
cii maddasine asasen, ager Ozbasina tikinti sexsin 6z miilkiyyetinds olan
torpaq sahasinds ingsa edilerss, mahkeama miisyyan sortlor daxilinds bu ciir
tikinti tizerinde miilkiyyet hiiququnu taniya biler. Bununla bels, 6zbasma
tikintinin saxlanilmasi digar sexslarin hiiquq ve manafelarini pozursa, onlarin
hayatma ve saglamligina tohliitke yaradirsa, onun iizarinde miilkiyyat
hiiququ tanina bilmaz.

Azarbaycanda Ozbasina tikili {izerinde miilkiyyat hiiquqglar1 sldeetma
miiddati prinsipi asasinda da geydiyyata alina bilor.* Bu konsepsiyaya
asasen, dasinmaz amlakin miilkiyyatcisi olmayan, lakin uzun illar arzinda
ona 6z amlaki kimi vicdanla, agiq ve fasilesiz sahiblik edan har bir fiziki ve ya
hiiquqi sexs bu amlaka miilkiyyet hiiququ slds eda bilar.#

Ozbasina tikililorin  ganunilegdirilmasi ~ masalasindo Tirkiyo
Climhuriyyatinin praktikasina nazar yetirmoakda fayda var. Birincisi, Tiirkiye
da Azarbaycan kimi miixtalif donamlards siiratli urbanizasiya, iqtisadi inkisaf
vo ohalinin artimi ile tizlesmisdir, bu da o©lkeds Ozbasmma tikililarin
yayilmasina sabab olmusdur. Ikincisi, Tiirkiyenin “imar affi” veo ya “imar
barist”  adlandirilan  amnistiya proqrami  geyri-qanuni  tikililarin
ganunilagsdirilmasi sahasinde genis miqyasl vo uzunmiiddatli bir tocriibaya
sahibdir. Bu praktikanin 6yranilmasi Azarbaycani qongu 6lkenin tizlesdiyi ac1
tocriibadan va bu sahads buraxilmig seshvlarden miisyysn godar sigortalaya
bilar.

Tiirkiyadas 1948-ci ildan etibaran miixtalif dovrlarda tetbiq edilon amnistiya
programi noaticesinde milyonlarla 6zbasina tikili ganunilosdirilmisdir.
Sonuncu dafe bels bir amnistiya 2018-ci ilde bas tutmusdur.*® Milyonlarla
vatondas proqram ¢ar¢ivesinde miiayyen miqdarda dovlast riisumu 6domakle
geyri-qanuni tikilileri tizerinde miilkiyyst hiiququ olds etmisdir. Bela
tikililorin tikinti ve tohliikesizlik standartlarina cavab verib-vermamasi iso
ciddi sokilde yoxlanilmamisdir.#

46 Yuxarida istinad 8, mad. 179.

# Barry Nicholas, An Introduction to Roman Law, 122 (1962).

4 Zeynel Abidin Polat, Analysis of the Regulation of “Zoning Reconciliation” in Local
Governments, 29 Planlama 202, 203 (2019).

4 Yenos orada, 205.
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2023-ctii ilin fevral ayinda bas vermis giliclii zalzaladen sonra “imar aff1”
programu tanqid atesine tutulmusdur. Bels ki, bas vermis zalzalos naticasinda
Tiirkiyads 160 mindan ¢ox bina dagilmis ve ya ciddi sokilde zadealonmisdir.
Naticads, tobii falakatin fasadlarinin tikinti sahasinds yol verilon pozuntular
sobabile daha da darinlesmasi ilo bagl fikirlor formalasmigdir.®

Tiirkiyenin bu sahadaki tacriibasi bir daha siibut edir ki, tikinti sahasinda
kifayat godar ciddi nezarst ve icaze mexanizmlari moévcud olmalidir, aks
halda bu ¢ox agir fesadlara gotirib cixara bilar. Olkemizds vetendaslarin
yasayls voaziyyatinin yaxsilasdirilmasi moaqsadile miilkiyyst amnistiyasi
hayata kegirilse bels, bu, kortabii sekilde deyil, amlak islahati ilo yalniz
keyfiyyoatli tikililora samil olunmalidur.

Bununla yanasi, 6zbagina tikilinin amnistiyas1 zamani onun yerlasdiyi
torpagin kima moxsus olmasina da diqqget yetirilmalidir. Torpaq 6zbasina
tikilinin sahibinin ve ya onun insa edenin miilkiyyetindadirss, o zaman
rosmilagdirma proseduru daha asanhiqla hoayata kegirilo bilor. Dovlat vo
baladiyye torpaqlarinda insa edilmis 6zbagsina tikililarin resmilagsdirilmesi ise
bu torpaglarin dovlat ve beladiyyelor tarafinden satilmasi va ya icarayo
verilmasi yolu ilo bas tuta bilar. 9gor 6zbasimna tikili icazasiz olaraq basqa
fiziki sexsin torpaginda ucaldilibsa, onda bu tikilinin senadlegdirilmasi
prosesi daha miirakkab ola biler. Bu halda, miitlaq qaydada torpagin qanuni
milkiyyatcisinin raziligi alinmali ve maseleys dovlet qurumlarinin
miidaxilesi istisna edilmalidir.

Xiilasa, ganunvericilik 6zbasina tikinti obyektlarinin qanunilasdirilmasins
dair taleblorin yumsaldilmas: istiqamatinde inkisaf edir. Yeni obyekt
tohliikesizdirss, normalara cavab verirse, tikintini aparan goxsin 0z
torpaginda yerlasirse, digar soxslarin hiiquq ve manafelorini pozmursa, bu
cuir tikililarin senadlasdirilmasi tigiin dovlat tarafinden sarait yaradilir. Digar
sOzlo, indiki dovrde dovlet 6z qarsisina Ozbasina tikililorin sokiilmasi
moagsadi qoymayib, aksina bu ciir tikililorin miisayyen edilmis toloblore
uygunlagdirilaraq qanunilegdirilmasine ¢aligilir. Buna niimuns kimi “Tikinti
obyektlarinin sokiilmasi Qaydalar1”n1 gostarmak olar. Bels ki, bu Qaydalarin
gebul edilmasi ilo miivafiq saxslerin tikinti obyektlarini qanunilesdirmasi
ticlin uygun hiiquqi zomin va sorait yaradilir.

C. Ozbagina tikinti faaliyyatina gors hiiquqi masuliyyst

Ozbasma tikinti bezi hallarda qanunvericilikde neazeards tutulmus
sanksiyalarin toetbiq olunmasina sabeb ola biler. Azsrbaycan qanunvericiliyi
bu moasalayo kifayat qoder sort yanasaraq 6zbasina tikintiye gore tokce miilki
va inzibati deyil, ham da cinayest masuliyyati nazarda tutur.

Azarbaycanda 6zbasima tikinti insanlarmn hoayat ve saglamlig {iciin real
tohliike toratdikds, ehtiyatsizligdan saglamliga zoror vurduqda, zerar¢okmis

5% Turkey earthquakes: Collapsed buildings investigation widens (2023),
https://www.bbc.com/news/world-europe-64774726 (son baxis 5 yanvar 2024).
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soxsin Oliimiine va ya diger agir naticalors sabeb olduqda slagadar sexs
cinayoat masuliyyatine calb olunur. Bu masuliyyst carims, islah islarina calb
olunma, miisyyen vezifsleri tutmaq ve ya bezi islerlo masgul olmaq
hiiququndan mahrum edilms, azadligin mshdudlasdirilmasi ve ya 6 ile gadar
azadligdan mahrum etma kimi cazalar1 6zlinds ehtiva edir.>! Caza todbirlari
Ozbagina tikintilerin toretdiyi risklere ve zererlors miivafiq sekilds tatbiq
edilir va tohliikali davranislarin qarsisini almaq maqgsadi dastyir.

Cinayat masuliyyeti ils yanasi, 6zbasina tikinti iglarinin aparilmasina gors
inzibati cerimeler de artmaqdadir. Belo ki, 2023-cii ilde Azarbaycan
Respublikasinin Inzibati Xatalar Macallasina tikinti ve seharsalma sahasinda
fiziki vo hiiqugi sexslorin masuliyystinin artirilmasimi nazerds tutan
doayisikliklor edilmisdir. Qanunvericiliys edilmis dayisikliklora asasen,
tikintisine icaze talab olunan, lakin icaze olmadan insa edilmis tikililarin
sifarigcilorine miinasibatde cerimolar artirilmisdir. Hamginin barssinda
molumatlandirma icraati tetbiq olunan Ozbasma insa edilmis tikililore
miinasibatds inzibati mesuliyyst miisyyen edilmigdir.

Cadval 1. Qanunvericiliya edilmis doayisikliklordon sonra 6zbasina tikinti
islarinin aparilmasina gora tatbiq olunan inzibati carimalar

MULKI HUQUQ

Tatbiq Mbslumatlandirma | Tikintisinoa icaze | Tikintisina icaza
dairasina | icraat: tatbiq edilon tolab olunan tolab olunan
diisan tikililorin ingasina tikililarin tikililarin
subyektlar gora inzibati ingsasina gora insasina gora
carimalar (yeni) inzibati carimalar | inzibati corimalar
(dayisiklikdan (dayisiklikdan
avval) sonra)
1. Fiziki Xaboerdarliq ve ya 300 - 500 manat | 800 - 1,000 manat
soxslor 300-500 manat
2. | Voazifeli 1,500 - 2,500 manat 1,500 - 2,500 2,500 - 4,000
soxslar manat manat
3.| Hiiqugi | 15,000 -25,000 manat | 15,000 - 25,000 20,000 - 25,000
soxslor manat manat

Azoarbaycanda Ozbasina tikinti faaliyyetinin heyata kegirilmasino gore
totbiq olunan sanksiyalar sartlasdirilmakdadir. Bunun mantiqi naticesi olaraq
hazirda 6lkads, demak olar ki, yeni 6zbasina tikinti fealiyysti mévcud deyil.

51 Azarbaycan Respublikasinin Cinayat Macallasi, mad. 188 va 221.1 (2000).
52 Azarbaycan Respublikasinin Inzibati Xatalar Macallasi, mad. 395.1 (2015).
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Bels faaliyyat meydana galdiyi taqdirdae bels, qarsis1 miivafiq dovlst orqanlari
torofindan darhal alinir.

V. Ozbasina tikinti institutu ila bagli Azarbaycan
Respublikasinin tarafdar ¢ixdig1 beynalxalq

miiqavilalardan irali galon 6hdaliklari

Ozbagmna tikinti institutu ile bagh Azerbaycan Respublikasinin terafdar
cxdig1 beynoalxalqg miiqavilalorden ireli golon miisyyean o©hdalikler
movcuddur. 13 avqust 1992-ci ilde Azarbaycan Respublikasimin Milli Maclisi
torafinden ratifikasiya edilmis “Iqtisadi, sosial ve madeni hiiquqlar haqqinda
Beynalxalq Paktin (ICESCR) 11-ci maddasinin 1-ci bendi adekvat heyat
soviyyasi hiiququnun bir hissasi kimi menzil hiiququna teminat verir.®
Hoemin maddadaki adekvat manzil hiiququ anlayis1 tizre 4 sayli timumi
sorhds geyd olunur ki, macburi kogtirme hallar1 “prima facie”> — ilkinlik
prinisipine oasasan Paktin tslablerine uymur. Macburi kogiiriilme hallar
yalniz an miistasna hallarda ve beynslxalq hiiququn miivafiq prinsiplarins
uygun olaraq asaslandirila bilor.%

Birlosmis Millatlor Togkilatinin “Igtisadi, Sosial ve Madeni Hiiquglar
Komitasinin 1997-ci ilde ICESCR-in 11.1-ci maddasindaki “adekvat manzil
hiiququ: macburi kogiiriilmaler” {izre 7 sayli iimumi gerhinds “macburi
kogtirtilma” termini fordlarin, ailslerin ve/ve ya icmalarin miivafiq hiiquqi ve
ya digar miivafiq miidafis vasitelari tomin edilmadan zabt etdiklari evlerden
va/va ya torpaqlardan 6z iradasi osleyhino olaraq daimi ve ya miivaqqati
kogtirtilmasi kimi miisyyen edilir. Beynslxalq insan hiiquglar1 hiiququna
9sason, miistosna hallarda insanlarin macburi kogiirtilmasine icaza verilo
bilar. Bununla bels, bu ciir kogiiriilmalar tam asaslandirilmali, buna gqanunla
icazas verilmali, beynalxalq insan hiiquqglar1 ve humanitar hiiququn miivafiq

5 Bu Paktin istirakcisi olan dovlatlar har kasin 6zii va ailssi tiglin adekvat hayat saviyyesi, o
ciimladan adekvat gida, geyim ve manzil, habels yasayis seraitinin davamli olaraq
yaxsilagdirilmasi hiiququnu tanyirlar. Istirakg1 dovlatlar azad raziliga asaslanan beynalxalq
amoakdasligin mithiim shamiyyatini dark edarak, bu hiiququn hayata kegirilmasini temin
etmoak {i¢iin {iclin miivafiq addimlar atacaqlar.

5 Georg Nils Herlitz, The Meaning of the Term “Prima Facie”, 55 Louisiana Law Review 391,
391 (1994). Miiasir hiiquqi dilde (hem miilki hiiqug, hem da cinayat hiiququ kontekstinds)
“prima facie” termini ilkin aragdirma zamaru isi dastoklomak {igiin kifayat qodar tosdigedici
siibutlarin méveud oldugunu bildirmak iigiin istifade olunur. Umumi hiiquq sisteminde
“prima facie” oksi siibut olunana gadar miiayyen bir masslani ve ya fakti siibut etmak ticlin
etibarli hesab edilan dslil anlamini ifads etmak tiglin istifads edilir.

5 UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment No.
4: The Right to Adequate Housing (Art. 11 (1) of the Covenant) (1991). Burada bax:
https://www.escr-net.org/resources/general-comment-4 (son baxig 14 dekabr 2023).
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miiddealarina tam uygunlasdirilmali ve miieyyan tezminat predmeti
olmalidir.®

Macburi kogiirtilmanin 6zbasina tikinti institutu ile slaqesi 6zbasina
tikililorin hiiquqi statusu ve bu tikililorde yasayan insanlarin manzil
hiiquglarmin necs miidafis edilocoyi masalalarinden qaynaqlanir. Ozbagina
tikililorda yasayan insanlar tez-tez macburi kogiiriilme riski ile tizlassirler,
c¢inki onlarin yasayis yerlori rosmi olaraq geydiyyata alinmamisdir.
Beynalxalq hiiquga esasen, macburi kogiirtilmalar insan hiiquglarinn,
xtisuson do adekvat manzil hiiququnun kobud sokilds pozulmasidir.”” Belo
ki, beynalxalq hiiquq normativlari macburi kogiirtilmslsrin yalniz qanuni,
soffaf vo adalatli sortlor ¢orgivesinde hoyata kegirilmasini tolob edir. Bu
hamginin 6zbagma tikintilorde yasayan insanlarin menzil hiiquglarinin
gorunmasini va kogliriilma prosesinde onlarin lazimi tadbirlarle temin
edilmasini ds ahato edir. Naticads, macburi kogiiriilms ve 6zbasina tikinti
institutu arasindaki slage hom yasayis hiiquqlarinin qorunmasi, ham dos
soharsalma ve miilkiyyst qanunlarina riayst etmoakls baglidir. Dovlatler bu
kimi vaziyyatlorde insan hiiquglarina hormet gostormeali ve macburi
kogtiriilmalari yalniz son c¢aro kimi ve qanun c¢orgivesinde hayata
kecirmalidirlor.>

Bunlarla yanasi, Azerbaycanin terofdar cixdigi “Umumdiinya Insan
Hiiquglar1 Bayannamasi”nin (UIHB) de 25-ci maddasinin 1-ci bandine asasen,
adekvat manzil hiiququ da daxil olmaqla, haminin adekvat hayat saviyyasi
hiiququ tamin edilmalidir. UTHB &zliiyiinds ona terafdar ¢ixan 6lkalor iiciin
hiiquqi cohatdon macburi senad hesab olunmasa da, bir ¢ox beynalxalq
sonadlarde tasbit edilmis insan hiiquqlar1 standartlarina asaslanan bir sira
prinsip vo hiiquglardan ibaratdir. Adekvat manzil hiiququ il 6zbasina tikinti
institutu arasindaki alags, ssasen, manzils ¢ixisin mehdud olmasi ils baglidir.
Insanlar layigli yasayis soraiti tapa bilmadiklerinde 6zbagina tikintiyo
yonoelirlar. Bu hal xiisusila golir seviyyasi asag1 olan ahali qruplar1 arasinda
yayilmisdir. Ozbagina tikililor tez-tez adekvat monzil standartlarini tomin edo
bilmir. Bu tikililor, adaten, asash infrastruktur, su, elektrik vo sanitariya
xidmetlarinin olmamasi, hemginin tehliikasizlik ve saglamliq riskleri ils bagl
problemlora malikdir. Ozbagina tikililorde yasayan insanlarin “adekvat
moanzil hiiquq”larinin tomin edilmasi dovlatlor ve beynalxalq comiyyat {iglin
ciddi bir ¢agirigdir. Bu ham macburi kogtirmalarin garsisinin alinmasi, ham
do insanlara daha layiqgli yasayis seraiti temin etmak iiglin alternativ hall
yollarinin axtarilmasini talab edir.

Bundan slave, miivafiq masele ilo bagli Azarbaycan Respublikasmin
Avropa Insan Hiiquqlar1 Konvensiyasindan (AIHK) irali golon &hdaliklori

% UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment No.
7: The Right to Adequate Housing (Art. 11 (1) of the Covenant) (1997).

57 United Nations Commission on Human Rights resolutions 1993/77 and 2004/28.

58 United Nations, Forced Evictions, Fact Sheet No. 25/Rev.1, 34 (2015).
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vardir. Konvensiyanin istirakgisi kimi Azarbaycan Avropa Insan Hiiquglar
Mohkemasinin (AIHM) yurisdiksiyasi altinda macburi kogiiriilmeni ve
evlorin zorla dagidilmasin1 qadagan eden beynalxalq 6hdsliklare sahibdir.”

Azarbaycanin mahkemso praktikasina nazar salsaq, 6lkenin terafdar ¢ixdig:
beynoalxalq miiqavilslarden irsli galon 6hdaliklarini yerins yetirmoak ticiin
miivafiq tadbirlor hayata kegirdiyini miisahide etmak olar. Bu xiisusda
Azorbaycanda &zbagma tikililorlo bagli mehkema iglorinde ATHM-in
presedent hiiququnun tatbiq edilmasini ds gqeyd etmak olar.®

VI. Ozbasina tikinti islari ilo bagli mahkams
tacriibasinds ATHM-in presedent hiiququnun tatbiqi

ATHM-in presedent hiiququnun 6zbasina tikinti islori ilo bagli mahkomsa
tocriibasinds tetbiqi insan hiiquglarinin qorunmasi va hiiquqi mexanizmlarin
gliclondirilmasi baximindan miithiim shamiyyat kasb edir. Bu kontekstda
ATHM gorarlar1 miilkiyyet hiiquglarmin qorunmasi, adalstli mahkemsa
arasdirmasit hiiququnun temin edilmesi, yasamaq hiiququ ve insan
layaqetinin qorunmasi kimi asas prinsiplari 6ziinds birlesdirir. Mahkemsa
Ozbasina tikintilarlo bagh islords dovletlerin miilkiyyste miidaxilesi va
ictimai maraqlarla saxsi hiiquqlar arasinda oadalstli balans qurmaq zarurati
tizerinda durur.

AIHM gorarlar1 &zbagina tikintilorde yasayan insanlarin macburi
koglirtilmasi  ve yasayis yerlarinin dagidilmas1 proseslerinde insan
hiiquglarinin qorunmasini temin etmoak {i¢lin slagedar dovlatlora xiisusi
ohdsliklar qoyur. Bu qorarlar ictimai siyasetlorin insan hiiquqlarn
standartlarina uygunlasdirilmasinda yolgostarici rol oynayir va dovletlari
totbiq etdiklari prosedurlari bu standartlara uygun sakilds tekmillasdirmaye
tosviq edir. Olave olaraq, formalasmis presedent Ozbasina tikintilarin
qarsisinin alinmasi ve adekvat meanzil hiiququnun temin edilmasi tiglin lazimi
todbirlerin goriilmasini istiqamatlondirir. Belo todbirlor goffaf ve adalatli
planlama vo tikinti proseslorinin toskil edilmasi, infrastruktur, habels ictimai
xidmetlarin inkisaf1 kimi aspektlori shate edir.

Son illor arzinda Azarbaycan mehkemalari daha cox AIHM-in presedent
hiiququna ve onun prinsiplerine istinad edir. Bu xiisusda Odalst
miihakimasinin hoayata kecirilmasi zamani “Insan hiiquglarinin ve asas
azadliglarin miidafissi hagqinda” Avropa Konvensiyas1 miiddsalariin ve
Insan Hiiquglar1 iizro Avropa Moahkamasinin presedentlorinin tatbiqi

5 Avropa Insan Hiiquglar1 Konvensiyasi, mad. 8 (1950); Avropa Insan Hiiquqlar1
Konvensiyasina 1 sayli Protokol, mad. 1 (1952).

6 Daha atrafli bax: “Poleks” Mahdud Masuliyyastli Comiyyetinin sikayati tizro Azerbaycan
Respublikas1 Ali Mshkemsasinin Miilki Kollegiyasinin 17 noyabr 2020-ci il tarixli gararmin
Azarbaycan Respublikasinin Konstitusiyasina ve qanunlarina uygunlugunun
yoxlanilmasina dair” Azarbaycan Respublikasi Konstitusiya Mahkemasi Plenumunun
Qorari (2021).

55



FEVRAL | 2024 MULKI HUQUQ

haqqinda Azarbaycan Respublikasi Ali Mahkamasinin Plenumu gararini da
geyd etmok lazimdir. Asag1 instansiya mehkemsalari miivafiq miilki hiiquq
normasi olmadiqda ve ya normalar arasinda ziddiyyatler olduqda bu garara
istinad edersk AIHM-in presedent hiiququnu tatbiq eds bilarler.s!

Bununla da 6lkads adalst miihakimesi tedricen timumi hiiquq (ingilis-
sakson) sistemine kecid etmakdadir. Buna misal olaraq, Azarbaycan
mohkameolori torofindon odalot miihakimasi hoyata kegirilorkon tez-tez
miitonasiblik prinsipinin tatbiq edilmesini gostarmak olar.”? Prinsipin
mohkomo praktikasinda tetbiq edilmesi miisbat bir moaqam kimi
giymatlandirile biler. Bu, postsovet formalizmindan uzaqlasma menasina
golir. SSRI dévriindas sosialist miilkiyyatinin maksimum gorunmasi ananasi
var idi ve moehkemoler maraqlar balansmm daim dovlstin  xeyrine
doyisdirirdilor. Postsovet formalizmine oasasen, vatondas dasinmaz amlak
sahasinde kigik bir ganun pozuntusuna gors 6z miilkiyyst hiiquqlarindan
moahrum edils bilirdi. Har¢ond bazi hallarda bu ciir hiiquq pozuntularinin
yaranmasina sebab moahz dovlst qurumlariin 6z fealiyyetinda yol verdiyi
ciddi pozuntular ve nodgsanlar olurdu.® Azarbaycanin hazirki
qanunvericiliyine asasan ise bu ciir sehvlara gore vetendas deyil, dovlst
cavabdehlik dagsiyr.®

Azarbaycan liberalizmi qanunvericilik sisteminin asas1 kimi gabul edir.
Belo ki, hakimlor AIHM-in presedentlorini 6z praktikasina inteqrasiya
etmoaklo miilki masalalorle baghh mahkems islarinin boyiik sksariyystinda
vatondas hiiquq ve azadliglarinin daha {istiin olmasi ile razilagirlar. Belo
moahkams islori zamanu fiziki ve ya hiiquqi saxsin hans1 ganunu pozmasina
deyil, bu pozuntunun doévlst ii¢lin ne daraceds shemiyystli ve miivafiq
cozanin hamin goxs {i¢lin no doracads agir olmasina diqqet yetirilir.
Azarbaycan Respublikasinin Konstitusiya Mahkeamasi Plenumu hesab edir ki,
yasayls sahasine miilkiyyat hiiququnun ganunverici torefinden
tonzimlonmasi yasayis sahasinin miilkiyyaetgisi vo diger istirakcilarin hiiquq
va maragqlarmin adalstli ve aglabatan tarazlig1 ssasinda hayata kegirilmalidir.

61 Xamis Seyranov, Mahkamsa Presedentlari Miilki Hiiququn Manbayi Kimi: Nazariyys ve
Tacriibs, 82 (2018).

62 Miitenasiblik prinsipi {imumi hiiquqi menada dévlst orqanlarinin qarsiya qoydugu
magqsadlarin mahiyyati ilo onlara nail olmaq tiglin hayata kegirilon tadbirlar arasinda
uygunluq demakdir. Miitanasiblik prinsipi konsepsiyasi ilk dafe Almaniyada 19-cu asrin
sonlarinda polisin herskatlarinin qanuniliyini yoxlamaq tigtin Ali Dovlat Inzibati
Moahkamaolarinds (almanca Oberverwaltungsgericht) islonib hazirlanmisdir. Bu prinsip ilk
novbads insanin hiiquq ve azadliglarinin mehdudlasdirilmasina sebab olan harakatlars
samil edilir. Har bir bels mahdudiyyat zaruri olandan kenara ¢ixmamali, haddinden artiq
va geyri-miitenasib olmamalidir. Xiisusils, sexs masuliyyats calb olunarsa, tatbiq olunan
sanksiya qanun pozuntusunun ciddiliyine uygun — miitenasib olmalidir.

63 Gianmaria Ajani, Formalism and Anti-formalism under Socialist Law: The Case of General
Clauses within the Codification of Civil Law, 2 Global Jurist Advances 1535, 1535 (2002).

64 Yuxarida istinad 40, mad. 68.
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Bu konstitusion maqsads ¢atmaq ticiin bels tenzimloma hom do mahkemaler
torafindon konkret isin faktiki hallarinin miayyanlasdirilmasi ve
arasdirilmasi, bu hallarin asasinda yaranan ve ya yarana bilocok miixtalif
hallarin nezere alinmasi ve natice etibarilo konstitusional hiiquq ve
azadliglarinin osassiz ve hadden artiq moehdudlasdirilmamas: forqli
yanasmanin totbiq edilmesini miimkiin etmolidir.®® Miivafiq hiiquq
miinasibatlorinin  istirak¢ilarinin  maraqlarinin  adalstli ve aglabatan
tarazlagdirilmas1 qiivveds olan hiiquqi tenzimetms sisteminin essasinda
biitiin hiiquq sahalarinin normalar1 nazars alinmaqla hayata kegirilmalidir.®

A. Ozbasina tikili ils bagli problemlarin ATHM mahkama
islorindaki hall yollar

Olkadaki adalat miihakimesinin heyata kegirilmoasi zamani AIHM-in
tocriibasinden istifade edilmasi fordlorlo dovlat arasindaki miibahiselarde
hiiquq tetbigetmas todbirlorini sadslesdire biler. Belo ki, miiasir dovrde
olkanin iqtisadi hayat1 yiizlarls normativ hiiquqi akt terafinden tenzimlenir.
Bu ciir boytik hacmli pozitivist tenzimloma ise bazen xroniki kolliziyalara ve
hiiquqi geyri-miiayyenliye gotirib ¢ixarir. Bununla miiqayisade AIHM-in
presedent hiiququ daha konkretdir. Burada miilki ve iqtisadi islarls bagh
gerarlar asasen iki maddaye asaslanir: AIHK-nin 6-c1 maddasinin 1-ci hissasi
(edalatli mahkema aragdirmast hiiququ)®” ve AIHK-nin 1 sayh Protokolunun
(bundan sonra — Protokol) 1-ci maddaesi (miilkiyyatin miidafiasi).®® ATHM-in
aciqladig statistikaya osason, Mahkemae yarandigr giinden daxil olan
sikayatlorin 58%-i mahz bu iki madda ile alagedar olub.® Bu baximdan AIHM
tocriibasinin tetbiqi Azarbaycanda xroniki kolliziyalar ve hiiquqi qeyri-
miiayyanlik ilo bagl olan “Qordi diiyiinii”niin agilmasina imkan yarada biler.

Protokol vatendaslarin miilkiyyst hiiququnun miidafissine teminat verir.
Burada an miihiim talob dovlet orqam tersfindon miilkiyyeta istenilon
miidaxilenin tam ganuni olmasidir. Yeni dovlstin sexslarin miilkiyyetins har
bir miidaxilssi bu miiddsanin pozulmasi anlamina galmir. Bels ki, Protokolun
1-ci maddasi miilkiyyatin qorunmasi iiciin ii¢ gayda miisyyen edir. Umumi

65 “Pilot Ingaat-A” Manzil-Tikinti Kooperativinin sikayati {izro Azarbaycan Respublikasi Ali
Mahkamasinin Miilki Kollegiyasinin 6 aprel 2021-ci il tarixli gerarinin Azarbaycan
Respublikasinin Konstitusiyasina va qanunlarina uygunlugunun yoxlanilmasina dair”
Azarbaycan Respublikasi Konstitusiya Mahkemasi Plenumunun Qorari (2022).

6 “Azarbaycan Respublikasi Miilki Macallasinin 228.5-ci ve Azarbaycan Respublikasi
MBanzil Macollasinin 30.4-cti maddalarinin serh edilmasine dair” Azsrbaycan Respublikasi
Konstitusiya Mahkemasi Plenumunun Qorar1 (2013).

¢ ECHR, Guide on Article 6 of the European Convention on Human Rights Right to a fair
trial (civil limb), 7 (2022).

6 ECHR, Guide on Article 1 of Protocol No. 1 to the European Convention on Human
Rights — Protection of property, 7 (2022).

6 Avropa Insan Hiiquglar1 Mahkamasi, ATHM 50 Sualda, 11 (2021). Burada bax:
https://www.echr.coe.int/documents/d/echr/50questions aze (son baxis 14 dekabr 2023).
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saciyye dastyan va prinsip kimi do nazards tutulan ilk qayda har bir fiziki ve
hiiqugi soxsin 0z miilkiyystindon maneasiz istifade hiiququnu, yoni
miilkiyyetin qorunmasini temin edir. Bununla bels, bu prinsip miitlaq deyil
vo xiisusi hallarda miilkiyyate miidaxilo oluna bilsr. Tkinci qayda heg kasin
comiyyatin maraqglar1 namine ve qanunla, beynoslxalq hiiququn timumi
prinsiplari ilo nazards tutulmus sartlar istisna olmaqla, 6z miilkiyyastinden
mahrum edile bilmayacayini bayan edir. Ugiincii qayda iss dévlstin iimumi
maraqlara miivafiq olaraq miilkiyyatden istifadeye nazarsti hayata kecirmak
imkanlarin1 tenzimlayir. Bu li¢ qayda bir-biri ile slagalidir. Faktiki olaraq
ikinci vo tiglincili qaydalar birinci prinsip ile slagadar xiisusi hallardir. Yoni
miilkiyyatdon mahrum etmo ve miilkiyyatin istifadesine nazarstin hoyata
kecirilmasi daha genis qaydanin - miilkiyystden maneasiz istifade
hiiququnun xiisusi hallar1 kimi ¢ixis edir. AIHM Protokolun 1-ci maddasi
tizre iglara baxarken mahz bu meyarlara diqqpat yetirir.

B. AIHM-in islorindan ¢1xmis naticalara asaslanan “xiisusi

test”

AIHM miilkiyyats miidaxilonin hiiquqiliyini miiayyenlasdirmak {igiin
“xiisusi test”don istifade edir. Testo daxil olan {ii¢ sortden an azi biri yerina
yetirilmayibss, bu ciir miidaxilo AIHK-mn talsblarini pozur.”

Birinci gart qanunilik prinsipine amsal olunmasidir. Bir gqayda olarag,
ganunilik telabinin yerina yetirilmasi ii¢lin miidaxilonin hamin doévlstin
hiiquq sisteminde qanuni esast olmalidir. Eyni zamanda, miivafiq
ganunvericilik normalar1 da hiiququn aliliyi prinsipi ilo uzlasmali,™
ictimaiyyot ticlin alcatan ve aydin olmalidir.”> Yoni miivafiq qanunvericilik
har koasa 06z harakatlorinin naticalarini gabaqcadan gérmayes imkan vermali vo
onun matni 6zbasina miidaxilalara yol verilmamasi ticlin aydin sakilds ifada
olunmalidir.”

Bununla bels, AIHM geyd edir ki, hiiquq tafsir yolu il inkisaf eds bilar vo
ganunlarin tofsirindeki dayisiklikler 6zliiyiinde ATHK-1 pozmur. Bir sartls ki,
onlar biitiin hallarda aydin ve ardicil olsun. Milli ganunun tafsiri asasl vo
ardicil olmadig taqdirde iss ATHM bu tofsirin ziddiyyatli olmasi masalosini
qaldira bilar.”

Testin ikinci gorti miidaxilenin ictimai maraqlara uygunlugu, yeni qanuni
mogqsadin olmast ils slagadardir. ATHM bu sartle bagh bildirir ki, ictimai
maragq siyasi, iqtisadi ve sosial masalalari ohats edan genis bir anlayisdir.”> Bu

70 Sebastian Lopez-Escarcena, Interferences with Property Under European Human Rights, 24
Florida Journal of International Law 513, 521 (2012).

7t Kushoglu v. Bulgaria, ECHR No. 48191/99, § 49 (2007).

72 8paéek, s.r.0. v. Czech Republic, ECHR No. 26449/95, § 54 (1999).

73 Hentrich v. France, ECHR No. 13616/88, § 42 (1994).

74 Yuxarida istinad 68, 25.

75 Yens orada, 28.
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sebabden miidaxilonin ganuni maqgsadinin miisyyenlesdirilmasi ile bagl
dovlatlor genis miilahize imkanina malikdirlar. Bazi todqiqatcilar hakimiyyat
orqanlarmin miilkiyyste miidaxile zamarn istinad etdiyi qanuni maqsada
AIHM-in etiraz etmosini, umumiyyatls, real gormiirlar.

Bels ki, burada dovlatden taleb edilen siibutetms standarti ¢ox asagidir.”
Hoatta bezen dovlet miilkiyyst hiiququna miidaxileni istiqamatlandiren
magsadi miieyyenlasdirmasa bels, AIHM bununla bagli komoaklik gosters
bilor. Masalon, Ambruosi v. Italy mehkems isinds dovlatin miilkiyyate
miidaxilesinin qanuni magsadi geyd edilmasa belo, ATHM bels bir magsad
kimi dovlet blidcasinin qorunmasini gostermisdir.”

AIHM bu ciir mévqgeyi dovlstin comiyystin ehtiyaclar1 barads daha gox
moalumatli olmasi ils izah edir.”® Buna goroe do AIHM do6vletin asaslandig
ictimai maraqlara ve onun gararlarina hérmat etmaye calisir. Tabii ki, bu
yanagma real asasi olmayan miilkiyyat miidaxilsleri zamani tetbiq edilmir.
Mbahkamenin dovletin asaslandirdigi qanuni maragina etiraz etdiyi istisna
hallar da moévcuddur.”

Bu testin son va 6zbasina tikililorls bagli mahkamsa islarinde asas element
hesab edilo bilocok soarti miitenasiblikdir. Miitenasiblik  prinsipi
magsadauygunluq, zarurilik ve odalstli balans olmagla {i¢ esas meyar
asasinda dovlet miidaxilalarinin giymatlondirilmasini talob edir. Soziigedon
prinsip miidaxilenin legitim maqsadlers xidmat etmasini, en az mahdudiyyat
toradan vasitalarin se¢ilmasini va fordi hiiquqlar ils ictimai maraqlar arasinda
odalatli bir balansin qorunmasini zeruri edir. AIHM-in miitenasiblik
prinsipinin totbiqi Ozbasma tikililorle slagali masalalorde adalst, hiiquqi
soffafliq ve insan hiiquglarinin qorunmas: baximimndan miihiim rol oynayzr,
har bir ise doqiq ve magsadyodnlii yanasilmasini tomin edir. Bu prinsip ictimai
maraq ve saxsin asas hiiquqglarmin miidafiesi talableri arasinda adalstli
tarazliga riayat edilmasini nazarda tutur.®

Protokola asasen, dovlatlora miilkiyyast hiiququna miidaxils ilo bagl genis
miilahize hiiququ verilse ds, AIHM-in miitenasiblik prinsipini
giymoatlondirarken nazers aldigi miisyyon meyarlar movcuddur. Homin
meyarlardan biri iddiagi ti¢lin mahrumetms vo ya mahdudiyyet tadbirlarinin
yaratmis oldugu naticalarin ciddiliyidir. Bu zaman dovlat torafinden hayata
kegirils bilacok todbirlarden iddiagi {igiin an yumsaq va tesirli yolun segilib-
se¢ilmamasi miiayyan edilmalidir. Bels ki, dovlat mahdudlasdirici tadbirler
arasinda daha yiingiiliinii secibss, ATHK-nin miitenasiblikle bagl talablori
pozulmur. Ogor daha yiingiil alternativ se¢im yoxdursa, mahdudlasdirmanin

76 Janekke Gerards, Judicial Review in Equal Treatment Cases, 151 (2005).
77 Ambruosi v. Italy, ECHR No. 31227/96, § 28 (2000).

78 Yuxarida istinad 68, 29.

7 Bélané Nagy v. Hungary, ECHR No. 53080/13, § 113 (2016).

80 Yuxarida istinad 68, 30.
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daracasi nazara alinmalidir. Yeni he¢ bir halda dovlat terafinden vetondasa
totbiq olunan mashdudlasdirma haddindan artiq olmamalidur.

Miitenasiblik prinsipine dair AIHM-in presedent hiiququnda ilk
istinadlardan birini torpaq miilkiyyatgilarinin hiiquglarinin
moahdudlagdirilmasi ile bagli olan Sporrong and Lonnroth v. Sweden mahkema
isinds gdrmak olar.®! 1982-ci ildo AIHM terafinden gobul edilmis bu garar
miilkiyyst hiiquqglarma dovlet terafinden edilon miidaxilalarin miitenasib
olub-olmadigini deysrlandirmak tigiin asas teskil etmis ve sonraki mahkema
islorinde miitenasiblik prinsipinin tatbiqi ti¢lin shemiyyotli presedent
yaratmigdir.

Msahkamsa bu isde prinsipe amal edilib-edilmadiyini miisyyenlasdirmak
tiglin miidaxilonin miiddstini de meyar kimi giymotlondirmisdir. Bels ki, bu
isde hakimiyyaet orqanlar1 iddiagilara maxsus torpaq sahslerinin baladiyyenin
xeyrina Ozgoninkilesdirilmasine icaze vermis ve bunun neticesi kimi
iddiagilar 12 va 25 ilo yaxin miiddat orzinds geyri-miiayyon vaziyyeatda
qalmig, elace ds miilkiyyat hiiquglarindan tam hacmds istifads eds
bilmamisdirler.2 Bu isde AIHM hesab etmisdir ki, miiddat meyar1 asasinda
miitanasiblik prinsipina emal edilmayib. Bels ki, uzun illar arzinda Sporrong
Estate ve xanim Lonnroth-un gadaga miiddstinin azaldilmasi ve ya
tozminatin verilmasi ilo bagl talab irali stirmoak imkan1 olmamisdir. Belslikls,
milkiyyatcilora totbiq edilmis uzunmiiddstli qadagalar neticasinde
miilkiyyat hiiququnun gorunmasi ils ictimai maraqglarin qorunmasi talablari
arasindaki adalstli balans1 pozan veziyyst yaranmigdir.®

Sporrong and Lonnroth v. Sweden mahkoma isinds miitonasiblik prinsipi ilo
bagli ATHM terefinden nozere alman diger masele iddiagilarin prosessual
tominatlaridir.®* Yoni dovlet torofinden forde 0z iddiasini somorali sokildo
toqdim etmak imkan1 verilmslidir. Bu, fordlerin miilkiyyets miidaxileys qars:
mohkoamads iddia irali siirmek ve miidaxilonin  ganuniliyini,
moagsadauygunlugunu ve miitonasibliyini miibahisalondirmak hiiququnu
ohato edir. Homin isde miisyyen edilmisdir ki, iddiagilarin milkiyyata
miidaxilo miiddatinin azaldilmasi ilo bagli he¢ bir prosessual tominati
olmamuisdir.

Hoamgcinin ATHM dovlat tarafindan miilkiyyet hiiququna miidaxile zamani
kompensasiyanin verilib-verilmomasini de nezere alir. Masslon, dovlest
torofindon miilkiyyatin ekspropriasiyasi zamani miivafiq soxsa kompensasiya
odenilmadikdas bu, bir qayda olaraq, geyri-miitonasib miidaxilo hesab edilir.®
Tobii ki, bu ciir yanasma biitiin hallarda adalatli hesab edila bilmaz. Bu
sebabdan isin biitiin faktlari nazors alinmalidir.

81 Sporrong and Lonnroth v. Sweden, ECHR No. 7151/75; 7152/75, § 53 (1982).
82 Yenoa orada, § 60.

8 Yeno orada, § 73.

8 Yeno orada, § 87.

8 Yuxarida istinad 68, 36.
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Belalikls, aydin olur ki, dovlet tarafinden miilkiyyst hiiququna edilan
miidaxils Protokolun 1-ci maddaesinin miiddsalarina uygun olmalidir. Yalniz
ATHM dévlstin mahdudlagdirici tadbirlerinin geyd olunan har iig sorts, yeni:
ganunilik, miitonasiblik vo prosessual tominatlara riayst etdiyini miisyyen
edarse, dovlatin herekatlarinds heg bir qanun pozuntusu geyds alinmur.

C. Azarbaycanda 6zbasina tikinti institutu ila bagh
problemlarin ATHM-in presedent hiiququnun prinsiplari

tizorindon tahlili

Azorbaycanda &zbagma tikililorlo bagli maselelorin helli AIHM-in
presedent hiiququnun tatbigi vasitesilo adalstli kompensasiya teminati,
legitim gozlanti hliququnun miidafisasi, ekspropriasiya gartlarinin qanuni ve
miitenasib olmasi, elaco de prosessual hiiquqglarin temin edilmoesi kimi
prinsipler iizerinds tahlil edils biler. Bu yanasma 6zbasina tikililarls bagh
miibahisalarin adalstli va saffaf sokilde hall edilmasing, hiiquqi norma vo
standartlarin tekmillasdirilmasins, hemg¢inin miilkiyyatgilerin hiiquglarmin
gorunub saxlanilmasina imkan yaradir.

1. Ozbagina tikililarin sokiilmasi zamani adalatli kompensasiya taminats

AIHM miilkiyyat hiiququndan mahrumetma va ya miilkiyyat hiiququnun
taninmamas1 hallarinda kompensasiya 6danigini miitenasiblik prinsipinin
asas elementi hesab edir.® Yanasmaya asasen, amlakindan mahrum edilmis
soxs giymotlondirms asasinda aglabatan kompensasiya almalidir.” Hokumat
ictimai maraqlarin shato dairasini ve shamiyyatini aidiyyati soxslara verilon
kompensasiyanin xarakteri vo moablagi ilo tarazlasdirmalidir. Ekspropriasiya
edilmis emlakin deysrine uygun olaraq aglabatan moablsagde
kompensasiyanin 6danilmamasi fordin hiiquglarinin pozuntusudur. Bundan
alave, bir cox ekspropriasiya hallarinda smlakin deyeri ilo asash gokilda
alagali hesab edilon yeganoa uygun mablag faktiki olaraq tam kompensasiya —
amlakin bazar giymati, hamginin ekspropriasiya naticasinds yaranmig xarclar
vo ya bas vermis itkilor olmalidir.®® ©mlakin ekspropriasiyasina gore
kompensasiya 0lkanin miivafiq erazisindaki emlakin bazar dayesrinden asag1
olmamalidir.¥ Kompensasiya  olmadiqda  miilkiyyat hiiququnun
taninmamas1 ve ya miilkiyyet hiiququnun lsgv edilmasi proseduru
Protokolun 1-ci maddasini pozur ve bels bir qorar mahkemalar torafinden
verilmomolidir. Sehv olaraq verilmis miilkiyyst hiiququnun lagvi qorari
kontekstinda “yaxs1 idareetma” prinsipi® osasinda vicdanla horokat etmis

8 Yildirir v. Turkey, ECHR No. 21482/03, § 44 (2011).

87 Gashi v. Croatia, ECHR No. 32457/05, § 28, § 41 (2007).

8 The former King of Greece and Others v. Greece, ECHR No. 25701/94, § 78 (2002).

8 Jokela v. Finland, ECHR No. 28856/95, § 65 (2002).

9 UN Economic and Social Commission for Asia and the Pacific, What is Good Governance?
(2009). Burada bax: https://www.unescap.org/resources/what-good-governance (son baxig
14 dekabr 2023). Yaxst idaragilik (“good governance”) dovlat qurumlarimin sui-istifads ve
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miilkiyyet sahibine adekvat kompensasiya va ya diger uygun tezminatin
odenilmesi taleb edilir.”? Faktiki itkiden daha az msableglo neticelonan
kompensasiyanin hesablanmasi metodunu miisyyen eden qanun da
Protokolun 1-ci maddasini pozur.? Dovlet yalmz tam heacmds
kompensasiyanin 6denilmasi gsorti ilo 6z miilahizesine esasen vicdanl
miilkiyyetcinin miilkiyyat hiiququna galacak iiglin ve ya retroaktiv qaydada
xitam vera bilar.

Azarbaycanin miilki qanunvericiliyinde ve mahkemsa tacriibasinda
0zbasina tikililarin sokiilmasi zamani kompensasiyanin 6danilmasi 6z hallini
tapmali olan 6namli masalalarden biridir. Miilki Macallads bu masala ilo bagh
miiddealarin yer almamasi ise hiiquqi qeyri-miisyyanlik yaradir.
Qanunvericiliyin hazirk: talsbine uygun olaraq, 6zbasina tikililerin sokiilmasi
ilo baghh mohkomo qorarlar1 verilorkan onlarin sahiblorine nainki
kompensasiya Odenilmir, iistalik mehkema® ve sokiintii xarclori** da
tikililorin sahiblari terafinden garsilanir.*

Ozbagma tikililerin sokiilmesine gore kompensasiya tominati ilo bagh
problema “Torpaqlarin dovlat ehtiyaclar1 tiglin alinmas: haqqinda”
Azarbaycan Respublikasinin Qanununda da rast galmak olar. Bu Qanuna
asasan, qanunsuz tikililorden kogtirtilon saxsler yalmz onlarin kogtirtilmasi ila
bagli va bu zaman dasinar amlaka vurulmus zararin 6denilmasine yonalmis
yardimlarla temin edilirlor. Yasadiqlar1 torpaqla bagli qanuni hiiquglar
olmayan soxslora orada yasadiglari miiddatden asili olmayaraq sirf dasinmaz
amlakla bagh kompensasiya 6denilmir.?

Bununla bels, mahkaomsalor torafinden 6zbasina tikililorin sokiilmosi ila
baglh qerar verildikde adalstli tarazliq prinsipi gozlenilmalidir. Yuxaridak:
hal ise adaloatli tarazliq prinsipi ilo ziddiyyat toskil edir, ¢linki homin prinsipa
asasan, ictimai manafelor namins goriilmiis tadbirlarin naticesi kimi ayri-ayr1
fordlarin iizarine ayrica veo haddinden artiq yiik qoyulmamali, buna nail
olmagq tiglin bu yiik adekvat vo adalatli sekilde kompensasiya edilmalidir.”
Bu ciir yanasma AIHK vo AIHM-in yanasmasi il uygunluq tagkil edir. Bu
baximdan oadalat ve miitenasiblik prinsipleri prizmasindan Azarbaycanin
movcud qanunvericiliyinde 6zbagina tikililerin sokiilmesi ile slagadar
kompensasiyanin 6donilmasina dair doyisiklik edilmasi zeruri goriiniir.

korrupsiyadan tamamils azad ve qanunun aliliyina lazimi sakilda riayst etmokls dovlat
islorini necea apardigini, ictimai resurslari necs idare etdiyini ve insan hiiquqlarinin hayata
kecirilmesine teminat vermasinin 6l¢iilmasi prosesidir.

91 Rysovskyy v. Ukraine, ECHR No. 29979/04, § 71 (2011).

92 Katikaridis and Others v. Greece, ECHR No. 19385/92, § 48 (1995).

9% Azarbaycan Respublikasinin Miilki Prosessual Macallasi, mad. 124 (1999).

% Yuxarida istinad 33, mad. 111.3.

% Sabir Allahverdiyev, Azarbaycan Respublikasinin Miilki Hiiquq Kursu: II Cild, 54 (2009).
% “Torpagqlarin dovlat ehtiyaclari iigiin alinmasi haqqinda” Azarbaycan Respublikasinin
Qanunu, mad. 7.3.5 vo mad. 7.5 (2010).

97 The Holy Monasteries v. Greece, ECHR No. 13092/87; 13984/88, § 41, § 71 (1994).
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Ozbagma tikililorin sdkiilmasine gore kompensasiyanin verilmasi
moasalosinde Azarbaycan Respublikasinin Prezidenti lham Oliyev sosial
dovlast va sosial adalst prinsiplerine uygun olaraq, 6z gati movqeyini ortaya
qgoymusdur. Belo ki, 2010-cu il maym 7-de ilin sosial-igtisadi inkisafmin
yekunlarma hasr olunmus miisavire zamani 6lke bascisi bildirmisdir ki,
qanunsuz tikililarls miibarize aparilmaqla yanasi, orada yasayan sakinlarin
problemlari do hall olunmalidir. Olka bascist talob etmisdir ki, ganunsuz
tikililorden  koglirtilon  sakinlere lazimi seviyyede kompensasiya
odenilmalidir ki, orada yasayanlar razi qalsinlar.”

2. Ozbasina tikinti sahibinin legitim gézlanti hiiququ

“Legitim gozlonti” anlayisi ATHM terefinden taninan ve Avropa
olkalarinin hiiquq sistemlarinda genis yer tutan bir konseptdir. Bu anlayis
fordlarin dovlast tersfinden hayata kegirilacok toadbirlarin naticeleri ilo bagh
magbul ve asaslandirilmis gozlentilore sahib olma hiiquqlarin ifads edir.
Miilkiyyet hiiququ ¢argivesinde problem arasdirildigda asasen iki mithiim
kateqoriyaya miiraciat edilir: birincisi movcud miilk anlayigsi, ikincisi isa
legitim gozlantidir. ATHM praktikasinda legitim gdzlonti xiisusile miilkiyyet
hiiquglarinin qorunmas: ve miilkiyyaste miidaxile hallarinda kompensasiya
toloblori ilo six baghdir. Bu anlayis miilkiyyst hiiquqglarina dair
miibahisalorde odalstli bir yanagsmanin tomin edilmasinds vo fordlarin
hiiquqglarinin qorunub saxlanilmasinda miihiim rol oynayir.”

Azarbaycandaki bir ¢ox 6zbasna tikililordas su, isiq, qaz ve orada yasayan
soxslerin adina geydiyyatdan kegmis saygaclar var. “Azearsu”, “Azeriqaz”,
“Azarisiq”, baladiyys, Manzil Kommunal vo Texniki Xidmoat Sahslori bu
moanzillarin hemin gexslars aid oldugunu gsbul edib onlarin adma resmi
arayiglar verir. Dovlat sirketlorinin 6zbasma tikililoro xidmat gostormosi
dolay1r yolla dovlstin hamin vetendaglarn bu menzillorde yasamaq
hiiququnu tanimasi anlamina galir ve bu, masalenin hallinds bir n6v hiiquqi
geyri-miiayyonliyin yaranmasina sebeb olur. Dovlat bu vetandaslarin
miilkiyyat hiiququnu “de-fakto” olaraq tanimigdir. Yerds qalan masals ise
hamin hiiquqglarin “de-yure” olaraq taninmasidir. 9goar dovlot homin goxslari
dovlat sirkatlori vasitesilo kommunal xidmatlarle temin edirss vo bunun
ovozindo vesait oaldo edirss, homin sgoxslorin 0zbasina tikililorini
geydiyyatdan kegirmoak hiiququ yaranur.

AIHM 6zbagina tikililorlo ve onlarin sahiblorinin hiiquqlar1 ilo bagh
masalalare baxarken legitim gozlanti prinsipini ve dovletin passiv davranigini
nazare alir. ©gar 0zbasina tikiliys biitiin kommunikasiya xatlari (is1q, qaz, su,

% Azarbaycan Prezidenti [Tham Oliyevin sadrliyi ilo miisavire kegirilmisdir (2010),
https://anl.az/down/meqale/azerbaycan/2010/may/118480.htm (son baxis 11 fevral 2024).
% R. Mahoarromov & M. Yusibzads, Legitim gozlanti: Klassik olmayan miilkiyyat hiiququ, XXI
asrds insan hiiquq va azadliglarinin miidafiasi sahasinde miiasir nazari ve praktiki
yanagmalar movzusunda elmi-nazari konfransin materiallarinda, 649 (2021).
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telefon vo s.) ¢okilmis vo vatondas uzun miiddat arzinds burada yasayib
kommunal 6danislor etmisss, bu, soxsin hamin amlakla bagh bazi legitim
gozlontiloro sahib olmasina sebab ola bilor.!® Ciinki dovlst vetendasin
yasadig1 menzili geydiyyata almasa bels, agor onu bu manzilds su, isiq, qaz
va diger kommunal xidmsotlarls temin edirss, o zaman dovlet bir nov
vatandasin yasayis yeri tizerinde miilkiyyat hiiquglarimi taniyir. 9ks halda,
AIHM bas veranlari ATHK-nin 8-ci maddasine (soxsi hayata va ails hayatina
hormat hiiququ) ve Protokolun 1-ci maddasine (miilkiyyastin miidafiasi)
uygun olaraq hiiquq pozuntusu kimi qiymsetlondirir va bu ciir hallarda
vatendasin xeyrina garar ¢ixarir.!!

ATHM Oneryildiz v. Turkey mahkems isindaki gararinda hesab edib ki, agar
dovlet 4 ilden artiq bir miiddstds iddiagiya qars: 6zbasina tikili ils baglh irad
bildirmayibss, onun sokiilmasi ilo baghh mehkamads iddia galdirmayibsa,
faktiki olaraq iddiaginin hemin ozbasina tikiliye miilkiyyst hiiququnu
taniy1b.!”? Digoar sozls, agor votondas uzun miiddat bir manzilde yasayib
kommunal xidmatlardan istifade edarak onlarin haqqini 6dayirss, o zaman
vatondasin homin emlakdan mahrum edilmasi onun miilkiyyst hiiququnun
pozulmas: anlamina galir.!® AIHM-in presedentlorinden balli olur ki,
vatondaslarin, hetta dovletin miilkiyystinda olan torpaq sahesinds heg bir
ganuni icaze alde etmadan insa etdiklari tikililore dovlst terafinden reaksiya
olmadig taqdirds, mahkemsa dovlatin faaliyyatsizliyini bir ndv vetandasin
hamin tikili tizarinds miilkiyyet hiiququnun dolay1 olaraq taninmasi kimi
qiymatlendirir.

Azoarbaycanda bozi hallarda yerli icra hakimiyyati orqanlar1 ve
baladiyyeler telekommunikasiya, qaz, isiq va su xotlarinin kecdiyini nazare
almadan tohliikeli arazilords tikinti aparilmasma icaze veriblor. Bu ciir
icazalorin verilmasi, 6z ndvbesinds, sakinlare tikililer iizerinde miilkiyyat
hiiququnun olds edilmasina “legitim gozlonti” yaradir. Bu ciir tikililor
mohkama qorar1 ilo sokiilmemisdon avvel hamin orazinin sakinlarinin
moanafeyins uygun olaraq bu srazilerde yasamagin ne daraceds tehliikasiz
oldugunun miiayyan edilmasi vacibdir. Eyni zamanda, miivafiq kommunal
infrastrukturun yerinin dayisdirilmasi ve ya yerinds qalmasi, sokiintii
islorinin atrafa tasirinin giymatlondirilmasi, habels sokiintiinii istisna etmaklo
basqa alternativ hall yollarinin arasdirilmas: da miihiimdiir. Bu orazilards
yasamagq ti¢lin heg bir tahliike olmadig1 ortaya ¢ixarsa, emlak amnistiyasini
hayata kegirarak onu 6zsllosdirmak ve amlak tizerinde miilkiyyat hiiququnu
tomin etmoak olar. Miiayyan bir arazide yasamagin saglamliq tiglin tahliikali
oldugu tize ¢ixdigda orada yasayan vetendaslar kogliriilmali ve miivafiq
hacmdas kompensasiya almalidirlar. Homginin hiiquqglarin geydiyyati zamani

100 Nafornita v. Republica Moldova, ECHR No. 49066/12, § 39 (2024).
101 Yuxarida istinad 87, § 41.

12 Oneryildiz v. Turkey, ECHR No. 48939/99, § 127 (2004).

103 Yena orada.
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dovlat terafinden yol verilmis sshvlar dovlst hesabina diizaldilmalidir.!® Yeni
bu ciir hallarda dovlest zarar¢okmis toraf olan vicdanli alicinin alinden amlaki
almadan ona deymis ziyan1 6demalidir.

Mahkama garart ilo sokiilmsali olan evlar bir ¢ox ailalarin uzun miiddat
yasadiglar1 yegane yasayis yeri oldugundan onlarin da bununla slagadar
qanuni gozlentilari formalagir. Protokolun 1-ci maddasindaki “miilkiyyat”
anlayis1 tokca “movcud sahiblik”le mehdudlasmir, bu anlayis hom da
iddiaginin an azi onun iizerinds miilkiyyast hiiququndan semarali istifade
etmak liciin aglabatan ve “qanuni gozlantisi” oldugunu iddia eda bilacoyi
aktivlari, o ctimladen iddialar1 shate eda bilar.!® “Gozlanti” ya qanunvericilik
miiddeasina, ya da soziigedon miilkiyyet maragi ilo bagh hiiquqi akta
asaslandig1 taqdirde qanuni hesab olunur.'®

Azarbaycan qanunvericiliyi oksar hallarda tikinti obyekti iizarinda
miilkiyyat hiiququnun dovlst tersfinden taninmasi tiglin tikinti ve istismar
icazalarinin ve torpaq sahasins geyde alinmis miilkiyyat hiiququnun moévecud
olmasin talsb edir. Azerbaycanda mahkemalar asasen miilkiyyst hiiququnu
ve onun dovlet terofinden tamunmasii eynilesdirmoekls  dovlst
geydiyyatindan asili olmayaraq miilkiyyat hiiququnu obyektiv olaraq
movecud hesab etmakdan bir név imtina edir. ATHM-in presedent hiiququnda
iso miilkiyyat hiiququ senadlarin bir hissasi va ya hamisi olmadan va hatta bu
hiiququn dovlat tersefinden taninmadig1 halda da moévcud ola biler. Belalikls,
tikinti obyektinin istifadoye verilmemasi fordi miilkiyyet hiiququndan
moahrumetms ti¢iin asas olmamalidir.’”

Diizdiir, Azerbaycanin mahkema praktikasinda “legitim gozlonti”
prinsipinin tetbiqi ilo baghh miisbat tecriibs do movcuddur. Bu prinsip
Azarbaycan Respublikasi Ali Mahkomasinin Miilki Kollegiyas1 torafinden
dovlet ehtiyaclar1 1tiglin miilkiyyetin 6zgeninkilesdirilmasi ile baglh
kompensasiyanin 6danilmasine dair N.A.Miirsaliyev Azaryolservis ASC-ya qarst
mohkama isinde totbiq olunmusdur. Baki Apellyasiya Mahkomasi
Azaryolservis ASC-nin N.A Miirsaliyevin istifadesinds olan 0,12 ha torpaq
sahasinin onun miilkiyystinds olmadig: ti¢iin hamin torpaq sahasine gora
kompensasiyanin 0denilmemasine dair iddia tslobini tomin etss do, Ali
Mbahkamsa apellyasiya instansiyast moahkemasinin bu gotnamasini logv
etmisdir. Kassasiya mohkomosi hesab etmisdir ki, AIHM-in presedent
hiiququna osasen, iddiagt N.A.Miirseliyevin qanuni osasla istifadeasine
verilmis va istifada etdiyi 0,12 ha torpaq sahasine onun goézlenilon miilkiyyaet
hiiququ vardir. Bu sebabden iddiactya hamin torpaq sahasine gore do bazar
giymsoti ilo kompensasiya ddenilmalidir. Yuxarida geyd olunanlari nazara

104 Pincova and Pinc v. the Czech Republic, ECHR No. 36548/97, § 58 (2002).

105 Prince Hans-Adam II of Liechtenstein v. Germany, ECHR No. 42527/98, § 83 (2001).
106 Saghinadze and Others v. Georgia, ECHR No. 18768/05, § 103 (2010).

107 Yuxarida istinad 86, § 45 (2011).
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alaraq mahkema miiayyen etmisdir ki, ham ev, ham ds torpaq sahasi
Protokolun 1-ci maddasine asasan arizaginin “miilkiyysti” olmusdur.!®

ATHM-in presedent hiiququna gors, yasayis obyekti yalniz tikinti icazesi
olmadan tikildiyi figiin sokiilo bilmez. Bu ciir mehkemsa islorinda
miitonasiblik prinsipi nezers almmalidir, oks halda bu, AIHK-nin 8-ci
maddasinin pozulmasina getirib ¢ixarir.!® Torpaq {izerinde miilkiyyet
hiiququnun va yasayis obyekti tizorinds miilkiyyet hiiququna dair ¢ixarisin
olmamasi, tikinti zamami texniki qaydalarin pozulmasi miilkiyyat
hiiququndan mahrumetms tigiin avtomatik asas olmamalidir.!?

ATHM hesab edir ki, 6zbagina tikinti ilo alagedar miilkiyyet hiiququnun
lagvi ilo bagli mahkams islari bir ¢ox hallarda dovlstin da togsir elementini
ehtiva edir. Bels hallarda mahkemso ya tikinti {iglin avvalden heg bir icaze
sonadinin olmadigini, ya da dovlat torafinden tikinti tiglin verilmis icazalarin
sonradan lagv olundugunu nazards tutur. Birinci halda dovlet tikintiya
nazarat sahasinda 6z salahiyystlerini hayata kegirdiyi zaman tikintini derhal
dayandirmamagla insaatc1 ile razilasma illiiziyas: yaratmaqda ve tikintini
davam etdirmok ticiin sorait yaratmaqda,'"! ikinci halda ise d6vlat sahv tikinti
icazasi sanadi vermakda gilinahkardir.!'?

AIHM-in yanasmasina asasan, Ozbasina tikinti messalalorinds dovlast
organlarmin faaliyystinds sahvlarin ve nogsanlarin giymsatlandirilmasi bu
sohvlar naticesinds manfi tesire maruz qalmis fordi sexslerin xeyrina xidmat
etmolidir.!® Bagsqa sozle desak, dovlst orqanmin faaliyystindeki har hansi
sohvin riskini dovlet 6z tizarine gotiirmali ve bu sehvlar zarargekmis soxslarin
hesabina diizeldilmoamsalidir.’* ©Ovvalki sshvin diizaldilmasi fordi soxsin
miilkiyyst hiiququndan mshrum edilmesine haqq qazandiran maqgsad
olmamali, vicdanla doévlat orqaninin harakatlorinin qanuniliyine arxalanan
fiziki gsoxsin olds etdiyi yeni hiiquqa qeyri-miitenasib gakilde miidaxila
etmamolidir.!’> AIHM hesab edir ki, hiiququn verilmasinin ganunsuzlugu
onun lagvina sobab olmamali ve icazslorin sonradan legv edildiyi bir
vaziyyatde dovlet ingaatgini emlakdan moehrum etmoakdeanss, torpaq
sahasinin sahibine kompensasiya 6domalidir.!

Gashi v. Croatia mahkemea isinds iddiac1 6zii ds bilmaden manzili ganunsuz
asasda alde etmisdir. ATHM hesab etmisdir ki, iddiacinin miilkiyyat hiiququ

108 “Miilkiyyat” anlayist mévcud miilkiyyatls mehdudlagsdirmagla miilkiyyat hiiququndan
somoarali sokilda istifadenin slde olunmasina aglabatan ve qanuni gozlentisi olan amlak: da
ohate eda biler, Azarbaycan Respublikasi Ali Mehkemaosinin Biilleteni, No. 3, 15-16 (2015).
10 Jvanova and Cherkezov v. Bulgaria, ECHR No. 46577/15, § 54 (2011).

110 Yyuxarida istinad 102, § 125.

111 Sud Fondi srl and Others v. Italy, ECHR No. 75909/01, § 139 (2009).

112 Yens orada, § 124.

13 Cakarevi¢ v. Croatia, ECHR No. 48921/13, § 54-65 (2018).

114 Yyuxarida istinad 87, § 40.

115 Yuxarida istinad 113, § 71.

116 Papamichalopoulos and Others v. Greece, ECHR No. 14556/89, § 48 (1993).
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hagqinda sshadatnamasi “ab initio”!"” etibarsiz olsa bels, Protokolun 1-ci
maddesi baximindan iddiagi miilkiyyetin sahibi idi. ATHM qeyd edir ki, dérd
il arzinda manzil iddiaginin miilkiyyetinds olub ve biitiin qanuni maqgsadlar
tictin onun sahibi hesab edilib. Bundan slave, bir dévlstin miiqavilslerin ve
ya diger miilkiyyat hiiquglarinin “ab initio” geyri-qanuni hesab edilmasine
sorait yaradan qanunvericiliyi qebul etmasi vo belsliklo, AIHK-a asasen,
miilkiyyst hiiquqlarna miidaxile baximindan msasuliyystden yaymmasi
gebuledilmazdir.!

3. Ozbasna tikililarin ekspropriasiya sartlori

Ozbagina tikililorin ekspropriasiyasi prosesi qanuni asas, ictimai manfaat,
adalatli kompensasiya, miitonasiblik vo prosessual adalat kimi prinsiplar
gozlonilmakls hayata kegirilmalidir. Bu gortlere riayst edilmasi miilkiyyat
hiiquglarinin qorunmasin va ictimai manfastlorin adalstli tamin edilmasini
zomanot altina alir.

Azarbaycanda moahkemolords Ozbagimna tikililorin sokiilmasi ile bagh
qaldirilan iddialarin seksar hissasi avtomobil yollari, magistral boru kemarlari,
kommunal istismarda olan ana xatler, yiiksak gerginlikli elektrik xatlari,
domir yolu qurgulari, neft vo qaz yataglarinin tizerinds tikilmis fordi yasayis
evlori va digar tikililorle alagadar olur. Mahkamsalar bu ciir iglara baxarken
Azarbaycan Respublikasimin  qanunvericiliyine ve AIHM-in presedent
hiiququna uygun olaraq vetendaglarin miilkiyyet, manzil ve diger slagali
hiiquglarin1 qorumagqla yanasi soziigedon hiiquglarin ictimai maragqlar,
miitenasiblik ve hiiquqi miisyyanlik prinsiplarins uygun olub-olmamasini da
aragdirmalidir. Mahkamalar toradilmis pozuntu ilo totbiq edilon sanksiya
arasinda balansin olmasi zaruriliyini nezere alaraq ©zbagma tikintinin
sOkiilmasini son hadd hiiquqi masuliyyat tadbiri kimi totbiq eda bilor.!**

Fordin miilkiyyet hiiququna mahdudiyyet tetbiq edilerken cemiyyatin
imumi maragqlar: ile fordin fundamental hiiquglarmin miidafiasi telablori
arasinda adalatli tarazliq gozlonilmolidir. Daha daqiq olsaq, dovlat har hansi
moahdudlasdirici vasitoden istifade etdikde bu vasitalerle qarsiya qoyulan
moaqgsad  arasinda  aglabatan  miitonasiblik  olaqesi  olmalidir.'?
Ekspropriasiyaya, yoni miilkiyystden mshrum etmayes moaruz qalan sexslara
haddinden artiq yiik qoyulmamali ve dovlet bunun naticesinde asassiz
varlanmamalidir.'?!

117 Ab initio (latincadan — “baslangicdan” va ya “avvelden”) — Miiqavile imzalandig1 ve ya
qiivvaye mindiyi andan etibarsizdirsa, bu, miigavilanin “ab initio” etibarsiz olmasi
anlamina golir.

118 Yuxarida istinad 87, § 22.

119 McCann v. the United Kingdom, ECHR No. 19009/04, § 46 (2008).

120 Broniowski v. Poland, ECHR No. 31443/96, § 148 (2004).

121 Lithgow and Others v. the United Kingdom, ECHR No. 9006/80, 9262/81, 9263/81,
9265/81, 9266/81, 9313/81, 9405/81, § 343, § 374 (1984).
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ATHM bir sexsi miilkiyyat obyektinden mahrum etmakls ictimaiyyatin ne
gazanacagmin qiymatlondirilmesi ii¢lin test tolob edir.!? Miitenasibliyin
giymatlondirilmesinds subyektiv zeror vacibdir: bir soxs {i¢lin yegana
monzilin itirilmasi dovlst {iglin “qanunsuz tikintinin boyiik problemi” ile
miibarizeda biitiin qanunilikden daha shamiyystlidir.”® Buna gérs do AIHM
0z praktikasinda ekologiya maesalsleri istisna olmaqla, miitenasiblik testinda
ictimai maraqlarin 6zal maraqlarla miiqayisede {istiinliiytine skeptik
yanasir.’?*  Fardin miilkiyyst hiiququnun toxunulmazligi fundamental
hiiquglardan biri olsa bels, ATHM 6z gerarlarinda dovlstin ekologiya ve atraf
mithitin miihafizasi ilo bagh atdig1 addimlari comiyyastin menafeyina xidmat
etmasi sabebils digar hiiquqlardan, o climladen miilkiyyet hiiququndan daha
tstiin tutur.'»

Miisahidalar gostarir ki, 6zbasina tikililords asasen maddi veziyyati asag1
olan insanlar yasayir. Tebii ki, bu hessas tebagaye aid olan insanlarin
maraqlarinin qorunmasi 6namlidir, amma eyni zamanda ictimai maraqlar da
nozors alinmalidir. Masalen, ekspertlorin hesablamalarina ssasen, hazirda
Binaqgadi arazisinde qanunsuz evlarin altinda 5 milyon barel neft olsa da, bu
nefti balli sebablardan hasil etmak miimkiin deyil.”?® Diger sozls, shalinin
aztoeminath tsbeagoalarinin qorunmas: il yanasgi, torpaqlarin zebt edilmasi,
onlardan qanunsuz sokilds istifads edilmasi, habels tikintide tehliikasizlik
qaydalarinin pozulmasma imkan verilmamslidir. Yalniz bu halda soziin asl
monasinda tarazliq prinsipini tomin etmok miimkiindyir.

Xiilass, miilkiyystin ekspropriasiya prosesi yalniz genis ictimai maraqlara
xidmat edan hallarda ve miivafiq qanunvericiliys uygun olaraq miilkiyyat
sahiblarinin mshkema qarsisinda miidafis hiiquglarin1 qorumaqla hayata
kecirilmalidir.'?

4. Ozbagina tikilinin sahibinin 6ziinii miidafia etmasi iiciin zaruri olan

prosessual hiiquqlar

Ozbasina tikilinin miilkiyyatgisine hiiquglarin miidafissinin inzibati veo
mohkeama teminati, isin adalstli aragdirilmasi, yuxar1 instansiya sikayatinin
verilmasi kimi bir sira prosessual hiiquqlar vasitasilo 6z mévqgeyini miidafie
imkan1 yaradilir. Bu hiiquglarin temin edilmasi 6zbagma tikililerin
sahiblarinin miilkiyyet va digar hiiquqlarini effektiv sokildo miidafie etmalari
tiglin asasdir. Homginin bununla har bir saexsin hiiquglarinin qorunub

122 Yuxarida istinad 87, § 43.

123 Yuxarida istinad 109, § 51.

124 Moskal v. Poland, ECHR No. 10373/05, § 64 (2009).

125 Hamer v. Belgium, ECHR No. 21861/03, § 79 (2007).

126 Qanunsuz tikililor maselasi hall edildi (2011), https://musavat.com/news/qanunsuz-
tikililer-meselesi-hell-edildi 100877.html?d=1 (son baxig 12 fevral 2024).

127 Alfa Glass Anonymi Emboriki Etairia Yalopinakon v. Greece, ECHR No. 74515/13, § 36
(2021).
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saxlanilmas1 ve mehkema proseslorinde adalstli raftarin temin edilmasi
reallasdirilir.’?8

Azarbaycanda bozi hallarda dasinmaz amlak hiiququndan mahrumetms
ilo bagh qgebul edilmis prosedur praktikas: formal xarakter dasiyir, faktiki
sorait vo soboblor nozers alinmir (fakta geyri-hassasliq nazariyyesi) ve
moahkamaya diskresiya hiiququ verilmir. Miisyyan formal qanun pozuntular:
varsa, bazi hallarda asag1 instansiya mahkemesaloeri tarazliq, miitenasiblik,
dovlst qurumlari terafinden buraxilmis sehvlar ve tikilinin sahibinin vicdanl
olub-olmamas: kimi masslaleri tahlil etmir.’” Formal asaslarla gerar qabul
etmoak iso mahkemenin mahiyyatini zsifladir. Qanunun tatbiqinds ceviklik
olmadigda mehkoms bir sira faktlara asaslanaraq “avtomatlagdirilmis”
sokilde miilkiyyet hiiququnun taninmamasina imza atan inzibati orqana
cevrilir. Mahz buna goro Ozbasina tikinti ilo baghh mahkemsa islorinda
hakimlarin miiayyan diskresiya hiiququna malik olmasi vacibdir.

Digor terafden 6zbasina tikililerin sahiblorine AIHK-nin 8-ci maddasi vo
Protokolun 1-ci maddasine istinad etmakls evlarinin sokiilmasins etiraz
etmok imkanimin verilmasi miisyyan menada 6lkadaki tikinti tenzimloma
sistemina moanfi tesir gostora bilar. Ozbagma tikililor iiclin toyin olunan
kompensasiyanin hacminin qanuni asaslarla slds edilmig emlak ti¢tin nazarde
tutulan kompensasiya meyarlarina uygun hesablanmas: bazi soxslarin bu
prosesdon sui-istifade etmasine yol aca bilar. Masalon, bir soxs ATHK-nin
toqdim etdiyi imkanlara asaslanaraq geyri-qanuni sokilds insa edilmis bir
tikilini ganunilsgdirmaya va ya bu tikilinin mshkemsa qgorar: ile sokiilmasi
halinda yiiksoek moablogds kompensasiya almaga calisa bilor. Bu, adalst
prinsipinin ve hatta digar vetendaslarin hiiquglarmin pozulmasina sabsb ola
bilar. Qeyd olunan masals ilo baghh Azarbaycan Respublikas: Konstitusiya
Mbshkamsesinin Plenumunun formalasdirdigr hiiqugi movgeys osasen,
moahkamealar har bir halda miitenasiblik prinsipi zomininds sokiilon 6zbasina
tikililoro gore kompensasiya miiayyon edoarken hamin tikilinin
qanunilegdirilmasinin miimkiinliiylinti ve bununla slagedar tikinti aparan
soxsin “gozlontilorinin” olmasini, tikilinin hiiquqgi statusu ve isin diger
hallarmi nazars almalidir.’® Digar s6zls, mahkemalar geyri-qanuni tikililerin
sOkiilmasine gore kompensasiyanin 6denilmasi islorinds belo sui-istifads
risklorinin qarsisinin alinmasinda 6z rolunu oynamalidir. Azarbaycanda

128 AGOSI v. the United Kingdom, ECHR No. 9118/80, § 55, 58-60 (1986).

129 Gerald Allan Cohen, Rescuing Justice and Equality, 229-232 (2008). Mashur siyasi filosof
Cerald Allan Kohen niifuzlu karyerasinin sonuna yaxin bels bir meta-etik iddia irali
stirmiisdiir ki, fundamental normativ prinsiplar miitlaq faktlara qars: qeyri-hassasdirlar,
yani bu prinsiplar faktiki sebablardan asili olmayaraq asaslandirilirlar. Onun s6zlarins gors,
“prinsip yalniz ona gora fakt1 aks etdira va ya ona cavab vera bilar, ¢iinki o ham da fakta cavab
olmayan prinsipa cavabdir”. Bu iddiaru irsli siirerken Kohen 6ziinii miiasir siyasi folsofodoki
dominant mévqeyo sahib olan “hatta fundamental normativ prinsiplar miiayyaon faktlarla,
masalan, insan psixologiyast haqqnda faktlarla ssaslandirilir” fikrine zidd movqeds goriirdii.

130 Yuxarida istinad 60.
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6zbagina tikililorlo bagli masalalor ATHM presedent hiiququna ssaslanan
prinsiplerin totbiqi vasitesils tahlil edilorak daha adalstli ve saffaf hall yollar:
tapila bilor. Belalikls, bu prinsiplarin tatbiqi ilo miibahisalards hiiqugqi ¢arcive
gliclondirils, miilkiyyest hiiquqglar1 ve ictimai maraqlar arasinda tarazliq
saxlanilaraq miilkiyyatcilorin hiiquglarinin qorunmasina say gosterilmalidir.

Azarbaycan Avropa Surasmna tamhiiquqlu tizv segildikden sonra 6lkada
adalat miihakimasinin hayata kegirilmasi zamani AIHM-in presedentlarinin
totbigina baslanilib vo mahkamas sistemi buna uygunlasdirilmaqdadir. Bunun
naticesi kimi AIHM-in presedentlari bizim mshkamalar terafinden qoebul
edilan bazi gerarlara tesir edir. Son illar arzinde mahkemsalsrimizin bir sira
gorarlarinda ATHM-in presedent hiiququnda genis sokilda totbiq olunan
hiiquqi miisyyanlik, hiiququn aliliyi, tarazliq ve miitenasiblik prinsiplerine
istinad edilir.

SSRi-den sosialist miilkiyyatinin maksimum qorunmasi ve maraglar
balansini daim dovlstin xeyrino doyisdirma onenaslorini manimsamis
moahkemsalerimiz tarafinden son zamanlar presedent tatbiqi ile bagh miisyyen
iroliloyislor olda edilso do, bu istigametde davamli inkisafa ehtiyac var.
Bununla yanasi, Azerbaycandan AIHM-» iinvanlanan sikayatlorin sayinin
azalmasi ve moahkemsalarimizin qiivveden diisen gararlarmin saymin
minimuma diismasi 6lkemizin beynalxalq arenada niifuzu baximindan ¢ox
onamlidir. Bu baximdan hakimlarin presedentleri bilmasi ve ugurlu sokilda
totbiq etmasi zaruridir.

VII. Azarbaycanda 6zbasina tikinti probleminin
tonzimlanmasi ila bagl ¢atinliklar va onlarin hall
yollar

Son iller arzinds 6zbasina tikinti probleminin halli istiqamatinds dovlet
torafinden bir sira mithiim is ve tadbirlar hayata kegirilib. Hokumat mévcud
ganunvericiliyo bir ¢ox dayisiklik vo alavelar etmoakls vatondaslara 6zbasina
tikililari qanunilesdirmaye imkan yaradib ve avvalki illarle miiqayisada bu
sahada kifayat qodar liberal dovlat siyasati yeritmoakdadir.’® Bu illar arzinda
0zbasma tikinti probleminin halli istiqamatinda 6lke bascis1 tarafinden 20-a
yaxin yeni zaruri normativ hiiquqi akt imzalanib. ©lave olaraq, soziigedan
institutla bagli mehkomo praktikasinda da miisyyen ireliloyislor noazere
carpir. Belo ki, mohkomoalarimiz 6zbasina tikililarle bagli mehkemsa islorinda
artiq daha cox AIHM presedent hiiququnun prinsiplerini totbiq etmays vo
todricon formalizmden uzaqlasaraq her bir ayri is tizre fakta hessasliq
niimayis etdirmays baglay1b.

Biitiin bunlara baxmayaraq, 6zbasma tikinti problemi tam sokilde 6z
hallini tapmayib ve halo do comiyyeatde aktual olaraq qalir. Movcud

131 United Nations Economic Commission for Europe, Country Profile on the Housing
Sector: Azerbaijan, 32 (2010).
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catismazliqlar ve ziddiyyetlor Ozbagmna tikinti institutu ile slagadar
Azoarbaycan miilki ganunvericiliyinin ve mahkema tacriibasinin
tokmillasdirilmasina obyektiv ehtiyac oldugunu tesdiqlayir.

Miisllif hesab edir ki, ilk novbade 6zbasina tikinti institutu ile bagh
qanunvericilikds, daha sonra ise mahkema tacriibasinds olan problemlar 6z
hallini tapmalidir. ©ks halda bu, miixtalif instansiya mahkemaleri tarafinden
hiiququn tatbiqi ve sarhinds vahidlik prinsipinin pozulmasina sebab ola bilar.
Basqa sozle, qanunvericilikde bu hiiquq institutu ils baglh biitiin lazimi
moaqgamlar 6z aksini tapdiqdan sonra slageli mahkams islari ganunun aliliyi,
hiiqugi miiayyenlik, miitenasiblik ve adalst prinsiplari asasinda 6z hallini
daha asanligla tapa bilocok. Bu hissade 0zbasmna tikinti ilo bagh
qanunvericilik ve mahkemsa tacriibasinds problemlarin tesviri ve heallins dair
tohlillora genis yer verilir. O ctimladen miilki qanunvericilikde dayisiklik va
alaveler, hiiquqi geyri-miisyyanliyin aradan qaldirilmasi, mahkamsa
tocriibasinin tokmillasdirilmasi, maariflondirma proseslori vo timumilikda
Ozbasina tikinti faaliyyetinin ganuni c¢ergiveds daha daqiq ve effektiv
tonzimlonmasi istiqamatindos tokliflor ireli stiriiliir. Bu tokliflor hiiquqi
proseslarde saffafliq ve etibarliligin toemin edilmasi, miilkiyyest hiiququnun
gorunmasl, vatendaglarin hiiquqglarmin miidafissi ve hiiquqi sanksiyalarin
daha dagqiq totbiqi ilo bagl dayisikliklari 6ziinda oks etdirir.

A. Ozbasina tikinti ila baglhh mévcud qanunvericiliyin

miikammallasdirilmasi

Dovlat 6zbasma tikililorin senadlesdirilmasi ilo bagli serait yaratmagqla
yanasl, onlarin insasimin qarsisinin alinmas: ve tikinti sektorunda neazarastin
gliclondirilmasi tiglin da lazimi tadbirlar hayata kegirir. Bu xtisusda 2023-cii il
30 may tarixinds “Elektroenergetika haqqinda,”'* “Qaz tachizat1 haqqinda”%
va “Su tochizati va tullanti sular1 haqqinda”’® Qanunlara edilmis eyni
mahiyyoetli deyisiklikleri gqeyd etmak olar. Yeni qaydalara asasen, 2023-cii il
oktyabrin 1-dan etibaran sanadlari qaydasinda olmayan tikililer artiq enerji
tochizati, qazpaylayici, su tochizati ve kanalizasiya gsebokalorine qosula
bilmayecak. Paralel olaraq Cinayst Macallasina edilmis dayisikliys asasan,
geyd olunan talablarin pozulmasina gore tabii qaz, su, kanalizasiya, elektrik
va ya istilik enerjisi tochizati miisssiselarinin vezifali saxsleri masuliyyats celb
edilacoklar.!® Belsliklo, qanunvericiliye edilmis bu dayisikliklorlo 6zbasina
tikililorin miihendis-kommunikasiya teminati sistemlerine qosulmasi qgeyri-
miimkiin olacaq ki, bu da faktiki olaraq bels obyektlari tamamile yararsiz hala
salacagq.

132 “Elektroenergetika haqqinda” Azerbaycan Respublikasinin Qanunu, mad. 20.4 (2023).

133 “Qaz tochizat1 haqqinda” Azarbaycan Respublikasinin Qanunu, mad. 13.10-1 (1998).

134 “Su tachizat1 va tullanti sular1 haqqinda” Azarbaycan Respublikasinin Qanunu, mad. 24.6
(1999).

135 Yuxarida istinad 51, mad. 314-4.
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Ozbasima tikintinin naticelarine hasr edilmis AR Miilki Macallasinin 180-ci
maddasinda 6zbasina tikinti institutu ils bagh yalniz timumi miiddsalar 6z
oksini tapib. Miisllif hesab edir ki, bu maddaya bir sira dayisikliklorin ve
alavalarin edilmasi labiiddiir.

Birincisi, Miilki Macallonin 180-ci maddasindan bels anlasilir ki, bilavasita
dasinmaz amlak slamatlarine malik obyektlar (yasayis evi, diger tikili, qurgu
va ya basqa dasinmaz amlak) 6zbasina tikinti hesab edils bilar. Miilki hiiquq
normalarmin sistematik tafsiri belo bir naticoys galmaye imkan verir ki, miilki
hiiquglarin obyekti kimi “tikinti” termini “dasinmaz amlak” anlayisi ils tist-
tista diistir. Belslikls, 6zbasina tikinti obyektlarinin miisyyen novleri (binalar,
tikililor, tikilmokds olan dasinmaz omlak obyektlori vo s.) ilo alagasi
baximindan “tikinti” tiimumi konsepsiya kimi ¢ixis edir. Oslinds, 6zbasimna
tikilinin miitlaq sokilde dasinmaz obyekt olmasi masalesi miibahise
predmetidir. AR Miilki Macsllesinin 135.4-cti maddasine asasen, qurgular
dasinmaz amlak hesab olunsa da, bu fikirle razilasmaq olmur. Ciinki adaton
qurgular miivaqqeti xarakter dasiyir. Moasalon, qeyri-stasionar ticarat
obyektlari, mobil xastoxanalar, furqonlar ve s. Bels olan halda ise ganunsuz
olaraq tikilmis dasmnmaz omlak olmayan bezi nov qurgularin bu hiiquq
institutundan kenarda qalma riski yaranir. Miisllif ziddiyyatlerin ve dagmar
omlak olan 6zbasina tikililorin bu maddenin shato dairasindon kenarda
galmamasi tigiin Azarbaycan Respublikasinin Miilki Macallasinde daginmaz
omlak anlayisinin daha deqiq sokilde izah edilmasi ve Ozbasina tikinti
obyektinin ham dasinmaz, heam ds dasinar obyekt olma miimkiinliiyiiniin
daha aydin gsokilda tasbit olunmasini labiid hesab edir.

Ikincisi, Miilki Moacollonin 180-ci maddesinde ozbasma tikintinin
miiayyanedici alamatlarins nazar yetirdikde malum olur ki, bu institut tasvir
edilarkan torpaq sahesines hiiququn olmamasi magami nazare alinmir, ondan
yalniz tikinti {i¢lin toyinat1 {izre istifads edilmamasins diqgat yetirilir. Digor
s0zlo, Ozbasmna tikintinin xiisusiyyatlori arasinda tikinti aparilmis torpaq
sahasinin tikinti aparanin ve ya tikilinin sahibinin miilkiyystinds olmamasi
moagami1 geyd olunmur. Halbuki Azarbaycanda bu ciir 6zbasina tikintilarin
say1 kifayet gadardir. Miilki hiiquq institutunun miisyyenedici gartlerinin
ganunvericilikds daqiq sokilda tasvir edilmasi fundamental 6nama sahibdir.
Bu baximdan misllif distnir ki, Ozbasma tikinti institutunun
xiisusiyyotlorinden biri kimi tikilinin basqasinin torpaginda insa olunmasi
miiddsasiin Miilki Maceallada tesbit edilmasine ehtiyac var.

Uctinciisii, Miilki Moacallonin 180-ci maddesinde 6zbasina tikililorin
sOkiilmasine gore kompensasiyanin 6danilmasi masalasi 6z aksini tapmayib
vo bu da 06z novbasinde hiiquqi qeyri-miioyyanliyo sebab olur.
Qanunvericinin AIHM-in presedent hiiququnun prinsiplorini de nozere
almaqla miilki ganunvericiliyimizde mahkema goarar1 asasinda sokiilen
0zbasina tikililora gora kompensasiyanin hansi asaslarda 6denilmasine dair
miiddoa olave etmoasi mogsadauygun olar. Belo olacagi toeqdirde hom
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insanlarin miilkiyyat ve manzil hiiquqglar1 qorunacaq, hem ds qanunun aliliyi
prinsipinin asas elementlarindan biri olan hiiquqi miiayyonlik tomin edilmis
olacaq.

Dordiinciisii, Miilki Macoallonin 180-ci maddasinds 6zbasina tikilmis bina
va qurgularin mahkams qaydasinda sokiilmesi barade miiddea yer alsa da,
insas1 basa ¢atmayan vo ya tikilmokda olan 6zbasina tikililorin miivafiq icra
hakimiyyati orqaninin'*® qorar1 asasinda inzibati gaydada sokiilmasinin
miimkiinliiyii tesbit edilmayib. Buradan 6zbasina tikililarin yalniz mshkema
gorarma osasan sokiile bilacayi anlasilsa da, aslinde insasi basa catmamis
6zbagina tikililor bu gorar olmadig1 hallarda da sokiils bilar. Ozbagina tikinti
anlayisina tokco insasi yekunlasmis obyektlor deyil, ham de tikintisi basa
catmamis obyektlor de daxildir. Misallif bu hiiquqgi qeyri-miisyyanliyin
aradan qaldirilmas: moagqsadile toklif edir ki, Miilki Macallonin 180-ci
maddasinds ham ingas1 bitmis, hom ds ingas1 bitmamis 6zbasina tikililarin
sOkiilma asaslari tesvir edilsin.

Azarbaycanda oOzbagma tikinti probleminin darinlogmasi ile bagh
masalalarden biri ds hiiqugqi kolliziyalarin mévcudlugu ils slagedardir. Roma
hiiququndan ke¢mis “superficies solo cedit,” yoni “torpagin tizerinds olan
asya torpaga tabedir” prinsipi okser inkisaf etmis Olkalorin hiiquq
sistemlarindas totbiq olunur.’ Bu prinsips gore, bir qayda olaraq, emlak
torpaq ils boliinmayacek sokilds birlesdiyi halda torpaq sahesinin tarkib
hissasi kimi gabul edilir. Azarbaycanin mévcud qanunvericiliyinda ise torpaq
sahasi ve tizerindaki tikilinin hiiquqi veziyystinin miisyysn edilmasi iki
miixtolif yanasmaya uygun tonzimlonir. Birinci halda torpaq sahasi ve
torpagla mohkem baglh olan (ondan ayrila bilmayen) asya vahid dasmmaz
asya vo vahid miilkiyyat hesab olunur.® Ikinci halda ise torpaq sahesi vo
onun iizerindaki tikili miistaqil daginmaz emlak kimi tanmir ve torpagin
miilkiyyatgisi bir saxs, torpagin tizerindaki tikilinin miilkiyyatgisi ise basqa
soxs ola bilir.'®

Tebii ki, bu sovet dovriinden qalmis problemdir, ¢iinki o zamanlar
vatondaslar yalniz ev tizerinda miilkiyyet hiiququ slds eda bilirdi, torpaq ise
yalmz dovlets moexsus idi. Azerbaycanda torpaq {iizerinde dovlast
miilkiyyatinin tarixen iistiinliik tagkil etmasi “vahid dasinmaz amlak obyekti”
konsepsiyasinin ardicil ve tam sokilde hayata kegirilmoasine mane olur.

136 Azarbaycan Respublikas: Fovqelade Hallar Nazirliyinin Tikintide Tehliikasizliye Nozarat
Dovlst Agentliyi.

137 Fransa Respublikasinin Miilki Macallasi, mad. 553-555 (1804); Almaniya Federativ
Respublikasinin Miilki Macallasi, mad. 946 (1896); Niderland Kralliginin Miilki Macallasi,
mad. 5:20 (1992); Cex Respublikasinin Yeni Miilki Macallasi, mad. 506 (2014); Polsa
Respublikasinin Miilki Macallasi, mad. 48 vo mad. 191 (1964); Latviya Respublikasinin
Miilki Qanunu, mad. 968 (1992).

138 Yuxarida istinad 8, mad. 135.4; Yuxarida istinad 33, mad. 4.4.

139 Yuxarida istinad 8, mad. 241.3, ve mad. 243.
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Inkisaf etmis lkelorin hiiquq tacriibesi gdsterir ki, torpaq sahasinin ve
onun tizoarinds yerlagon tikilinin miilki dovriyyenin magsadlerine uygun
golon “vahid dasinmaz amlak obyekti” anlayisi altinda birlssdirmak daha
uygun yanasmadir. “Vahid dasmmaz amlak obyekti” konsepsiyasinin
mahiyyeti asasen ondan ibaratdir ki, dasinmaz amlak obyektlsrinden daha
somoarali istifade etmak iiglin torpaq sahasi ve onun tizarinds yerlasan tikili
vahid hiiquqi rejimos tabe olmalidir. Bu konsepsiyaya uygun olaraq bina vo
tikililor miistaqil miilkiyyat hiiququna malik olmayan torpaq sahasinin terkib
hissasidir.

Qeyd olunmalidir ki, “vahid daginmaz smlak obyekti” konsepsiyasmin
Azarbaycanda 6zbasina tikinti institutunda asas gotiirtilmasi torpagin veo
tikilinin sahiblarinin farqli sexsler olmasi halinda miisyyan problemler
yarada biler. Bu baxamdan “vahid dasinmaz amlak obyekti” konsepsiyasimin
totbiqini 6zbagsma tikililar ve torpaq tizre sahiblik masalalarinde vahid hall
yolu kimi deyil, daha ¢ox bu yondas golacak ficiin preventiv addim kimi
dayarlondirmak olar. Digar sozls, Azerbaycan realliginda bu konsepsiyanin
movecud Ozbasina tikililore miinasibatde retroaktiv tatbiqi deyil, aksins,

1,

goloacokds insa edilacak tikililora miinasibatds tatbiqi real ve uygun goriiniir.
Azarbaycanda da Avropanin okser inkisaf etmis Olkelerindaki kimi'#
dasinmaz amlak obyekti dedikds torpaq ilo onun iizerindoki tikili birlikda
nazarde tutulacagr halda, torpaq tizerinds tikilon ¢oxmenzilli binalar onun
torkib hissasi hesab edilacok va bu torpaq tizerinds miilkiyyat hiiququ basqa
soxsa deyil, o menzillerin sahiblerine mexsus olacaq. Digar sozls, vetendasglar
coxmonzilli binada manzil alanda, birinci névbads, bu binamin tikildiyi
torpaqdan pay olde edacoeklor. Masalon, binada 50 menzil varsa, hamin
binanin yerlasdiyi torpagin miilkiyyet hiiququ bu 50 menzilin sahibina
maxsus olacag.

Dasinmaz omlak tizerinde miilkiyyst hiiququnun bu ciir geydiyyat
mexanizmi votandaslari tobii folakat ve badbaxt hadisalar naticasinds yarana
bilacak fesadlardan sigortalaya biler. Bels ki, bina tebii felakat ve ya har hansi
badbaxt hadise noaticesinde yanarsa, ucarsa, dagilarsa, orada yerlagon
monzillorin sahiblori hemin torpaq tizerindeki miilkiyyst hiiququnu
itirmoyacok vo yeniden onu barpa eds bilacoklor. Indiki halda iss bina
sakinlori ¢ox vaxt bu ciir hallar bas verdikds torpaq tizerinde miilkiyyat
hiiququna malik olmadigina gors miilkiyyat hiiquqglarimni itirmak tohliikasi ilo
tizlasirlar.

Bu ciir iki ziddiyyatli yanasma naticasinde yaranmis hiiquq kolliziyasi
O0zbasgma tikinti institutunun tenzimlonmesine 6z menfi tesirini gostorir.
Konstitusiya Mahkamoesinin movqgeyine osasen, hiiqugi miiayyanlik
prinsipinin telobleri baximindan qanunvericilikds iki forqli yanasmadan

140 Deutsches Notarinstitut (DNotl) Wiirzburg, Real Property Law and Procedure in the
European Union: General Report, 14 (2005).
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yalniz birinin saxlamlmasi magsadsuygun goriiniir.'4! indiki halda marhalavi
sokilde mahz “vahid dasinmaz amlak” obyekti konsepsiyasina kegid daha
uygun goriiniir. Har¢and geyd olunmalidir ki, bu kegid {igiin kifayst qadar
uzun miiddat lazim olacaq. “Vahid dasinmaz amlak obyekti” konsepsiyasina
kecid torpaq ve tikinti ilo bagh hiiquqi rejimlorin birlasdirilmesina gatirib
¢ixaracaq. Bels olan halda vatandas ve ya sahibkar bels amlakin qanuni sahibi
ola bilmayacayindan yalniz dovlat ve ya baladiyys miilkiyystinds olan torpaq
sahasinds 6zbasina tikili insa etmayacok. A¢iq firildaq yolu ile alda edilmis
dasinmaz amlak sanadloari ilo bagh hallarin da say1 azalacagq.

“Superficies solo cedit” prinsipi torpaq tizerindaki tikililorin miilkiyyat
hiiququnu torpaq sahibine verarak hiiquqi geyri-miiayyonliyi azaltmaqda
mithiim rol oynaya bilar. Bu hal torpaq ve tizerindaki tikililer arasindak:
potensial miibahisalori minimuma endirs, O6zbasina tikililorin insasinin
qarsismi ala ve miilkiyyet hiiquglarinin qorunmasimi giiclandira biler.
Miilkiyyst mdiinasibatlorinin sadslasdirilmasi vo miibahisslorin azalmasi
naticasinde bu prinsip hiiquqi ¢ergiveds miisyyenlik ve sabitliyi tesviq
etmoakls dasinmaz amlak sektorunda daha proqnozlasdirila bilon ve etibarl
bir miihit yarada bilor.

Qanunvericiliyimizds bir ve ya diger miilkiyyst noviine aid olmayan
torpaglarin dovlstin ve ya bsladiyyenin balansinda olmasi iloe bagh
ziddiyyatli miiddealar movcuddur. Bu masals ile bagh Miilki Macslla ve
“Baladiyye  torpaglarmin idars edilmasi haqqinda” Azarbaycan
Respublikasinin  Qanununun normalar1 arasinda kolliziya var. Bela ki,
Macallaye asasan, fiziki, hiiquqi saxslarin va ya baladiyyalarin miilkiyyetinda
olmayan torpaq ve diger tebii ehtiyatlar dovlet miilkiyystidir.!?> Digar
torafdon Qanuna osasen, miivafiq inzibati arazi daxilinde ganunvericiliklo
miioyyen olunmus qaydada dovlet miilkiyyetinds saxlanilmis ve xiisusi
miilkiyyato verilmis torpaqglar ¢ixilmaqla qalan torpaglar baladiyyo
torpaqglaridir.'® Yaranmis bu ziddiyyat 6zbasina tikinti ilo bagl masalalarda
problemlara sabab olur. Bu kolliziya torpaqlarin miilkiyyst statusunun kimae
aid oldugunu (dovlats, yoxsa beladiyyeye) aydinlasdirmaqda c¢otinliklor
yaradir. Naticads, bu veziyyst torpaqlarin istifadasi, idars edilmasi ve tikinti
aparmagq istoyon soxslar ti¢iin icazalarin alinmasi prosesini qarisiq hala gatirir.
Tikintiye baslamaq ti¢lin lazimi icazalarin va senadlarin alinmasi tigtin kima
miiraciot edilmali oldugu molum olmur. Bu ciir geyri-miayyonlik vo
miirekkeb veziyyat iss, 6z ndvbesinds, insanlar1 6zbagsina tikili inga etmayo
vadar eda bilir.

141 “Azarbaycan Respublikas: Torpaq Macallasinin 73-cii maddasinin 1-ci hissasinin va 75-ci
maddasinin 2-ci hissasinin Azarbaycan Respublikasi Miilki Macallesinin 719.1 va 719.4-cii
maddaleri ils alagali sekilds sarh edilmasina dair” Azarbaycan Respublikasi Konstitusiya
Mboahkemasi Plenumunun Qoarar1 (2023).

142 Yuxarida istinad 8, mad. 155.2.

143 Yuxarida istinad 25, mad. 2.1.
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“Normativ hiiquqi aktlar haqqinda” Azsrbaycan Respublikasinin
Konstitusiya Qanununun 2.5-ci maddasinde AR Miilki Macallesi miilki
hiiquq normalarini aks etdiran diger macalls ve qanunlarla ziddiyyet teskil
etdikde Macallanin tatbiq edilmasi qeyd edilsa ds, bu hiiqugqi kolliziyanin 6z-
ozlilyiinde movcudlugu ozbagma tikinti institutu ils bagli problemlarin
darinlagsmasine gatirib ¢ixarir. Bu normativ ziddiyyst torpaq ve miilkiyyat
hiiquglarinin aydm miisyyenlasdirilmesini angsllayerak dovlst ve baladiyye
orqganlar1 arasinda koordinasiyanin zsiflomasine sebeb ola bilir. Naticads,
0zbasina tikililorle bagh qorar qobul edilmasi vo icraatin hoayata kegirilmasi
proseslarinde biirokratik engallor artir. Bu, kolliziya miibahisslerin
artmasina, hiiquqgi proseslorin uzanmasina, investisiyalarin yatirilmasina,
soharsalma inkisafina maneaslorin yaranmasina sabab olur va 6zbasina tikili
problemi ilo miibarizeni daha da miirekkablasdirir. Miisllif burada hiiquqi
miiayyenlik prinsipinin talsblerine amal olunmasi ve “Baladiyye
torpaqlarmin  idare edilmesi haqqinda” Azearbaycan Respublikasi
Qanununun 2.1-ci maddasine dayisiklik edilmasini magsaedsuygun bilir.

Yuxarida geyd olundugu kimi, bazen tikilinin insast ve geydiyyatdan
kegirilmasi ti¢lin hiiquqgi prosedurlarin haddan artiq miirakkeb ve uzun
olmasi insanlar1 qanunsuz tikili insasina meyillendire bilar. Bunun qarsisim
almaq tiglin tahliikesizlik standartlarina riayst edilmasi sorti ile tikinti ve
istifadaye istismar icazalarinin verilmasi ilo bagh qanunvericilikde mdvcud
olan biitiin biirokratik engollorin aradan qaldirilmast ve miivafiq
prosedurlarin asan, saffaf va siiretli olmasi olduqca vacibdir. Bels olan halda
ganunsuz tikili insa etmak istoyinda olan saxslarin say1 da azalacag.

Miisteqilliyin ilk illsrinde Azerbaycanda 6zbagma tikinti fsaliyystinin
siiratla artmasinin sabablari asasen hiiquqi sanksiyalarin nisbaten zaif olmasi
va qanunvericiliyin bu tipli faaliyyete nozarst etmakda kifayst qoder effektiv
olmamasi idi. Hazirda bu gqanunsuz fealiyysta gore hiiquqi masuliyyetin
sortlagdirilmasi istiqgamatinda dovlat torafinden miivafiq islor goriiliir. Bunun
bariz niimunesi kimi Cinayat Macallasi vo Inzibati Xotalar Macallesinde
0zbasma tikinti fealiyyatine gore hiiquqi mosuliyyetin agirlasdirilmasinm
gostarmak olar. Miisllif hesab edir ki, bels faaliyystin garsisinin alinmasi
miibarizesinde effektiv {isul kimi hiiquqi sanksiyalarin daha da
sortlogdirilmasi davam etdirilmalidir. Azerbaycanda Ozbasina tikinti
probleminin genis miqyasi vo bu sahadoaki gqanunvericilikde moévcud olan
coxsayl uygunsuzluglar messlonin holl edilmasi {i¢lin ayrica bir qanunun
gobul edilmasinin zaruriliyini ortaya qoyur. Belo qanunun gabulu 6zbasina
tikililorin hiiqugqi ¢ercivayes daxil edilmasi ve bu sahada saffaflifin artirilmasi
tclin kritik shomiyyato malikdir. Yeni qanunun gebul edilmasi va tatbiqi
miilkiyyet hiiquglarinin  qorunmasimi  giiclondirerok  vetandaslarin
miilkiyyatlorinin resmilesdirilmasini, habels sosial ve iqtisadi inteqrasiyanin
dastoklonmasini tomin edacok. Eyni zamanda, soharsalma ve dayanigh
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inkisaf magsadlarine uygun olaraq infrastruktur ve ictimai xidmatlarin daha
maqsadyonlii planlasdirilmasina imkan veracoak.

Bu prosesin ugurlu olmasi tiglin qanun layihasinin hazirlanmasi zamamn
genis ictimai miizakiralorin aparilmasi, miixtslif maraqh toraflorin istirakinin
temin edilmasi ve layihenin hiiquqi ve texniki aspektlarinin darinden tahlil
edilmasi miihiimdiir. Bu yanasma qanunun effektivliyini artirmaq ve
0zbasma tikililorin senadlasdirilmasi prosesinin goffafligini, adilliyini ve
totbiq olunma qgabiliyyetini maksimum daraceds temin etmak tiglin zaruridir.

B. Ozbasina tikililarls bagli mahkema praktikasinin

tokmillasdirilmasi

Azarbaycan hiiquq sisteminin miiasir inkisafi mévcud gqanunvericiliyin
somarali sokilda totbiq edilmasini teleb edir. Sosial miinasibatlori tanzimlayen
alot kimi qanuna onun motninin deyil, praktikada tetbiginin keyfiyyotine
gora giymat verilir. Qanunlarin praktikada tatbiqi baximindan iss, tobii ki,
moahkamsaler miihiim rol oynayir. Bu sebabdon 6zbagma tikinti institutu ile
bagli movcud qanunvericiliys dayisikliklorin va alavalarin totbiq edilmasi ilo
yanasi, mahkoma praktikasimnin tokmillasdirilmasina da ehtiyac var. Miiallif
Ozbagina tikililorls bagl islorde mahkamsa praktikasinin inkisafi ile alagadar
bir sira tokliflor irali siirtir.

Birincisi ~ 6zbasma  tikililarla  bagli =~ mahkems  tacriibasinin
timumilasdirilmasi yolu ilo vahid moahkama yanasmasinin
formalasdirilmasidir. Ozbagina tikililorla bagli mahkemso islorinde miixtslif
yanasmalarin olmasi hiiquqi miiayyenliyin azalmasina va ganunun
totbiginde uygunsuzluqlara sebeb olur. Bu, vetendaslarin hiiquglarimin
miidafiasinde vo 6zbasina tikililorin qanunilasdirilmasi prosesinda ¢atinliklor
yaradir. Masals ilo bagli mehkems tacriibesinin vahid bir yanasma ssasinda
imumilagdirilmasi mehkoms qorarlarinda ardiciligin ve asashiligin tomin
edilmasine komak edacek. Bu, mahkems proseslarinin goffafligini ve
adilliyini artirmagq, vetandaslarin hiiquqlarini daha effektiv sekilde qorumagq
uclin zoruridir.

Ikincisi toklif Azerbaycan Respublikasimin Ali Mahkemasi terafinden
O0zbasma tikililorlo baglh moahkemsa islorine baxilmasina dair tmumi
tovsiyalorin hazirlanmasini shate edir. Mahkams islarindeki miixtslif totbiq
vo roylor Ozbasina tikililorlo olagodar maselalorin halli {i¢lin qanuni
gorgivenin geyri-miisyyen qalmasina sabeb olur. Ali Mahkems tarafinden
O0zbasma tikililorlo baglh moahkemsa islorine baxilmasina dair #imumi
tovsiyalorin hazirlanmasi meahkama proseslarine daha aydin ve barabar bir
yanagsmanin totbiq edilmesini tomin ede bilor. Bu ciir tdvsiyslerin
hazirlanmas1 mahkemalerin qarsilasdig: ¢atinliklorin aradan qaldirilmas: ve
0zbasma tikililorlo bagl isloro daha ardicil ve adalstli yanasmanin temin
edilmasi baximindan olduqca 6namlidir.
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Mahkemalards Ozbasma tikililorle bagli islors baxilarken Azarbaycan
Respublikasinin Miilki Macallasinin 178.6-c1 maddasinin, yoni miilkiyyat
hiiququnun sldeetms miiddati institutunun nezere alinmasi shamiyyatli
addim olacaqdir. Mahkams islarinde 6zbasina tikililorin gqanunilesdirilmasi
zamani aldsetma miiddati kimi taninan miilkiyyst hiiququnun qazanilmasi
prosesine moahal qoyulmur. Bu da miilkiyyst hiiquglarmin miisyyen
edilmasinda ¢otinliklora ve hiiquqi miibahisslora sebab olur. Sldsetma
miiddati institutu Ozbagina tikililerle baglhh moesslalorde miilkiyyet
hiiquglarinin geydiyyata alinmasi vo qanunilesdirilmasi ti¢lin miithiim bir
hiiquqi mexanizmdir. Bu institut daginmaz amlakin dovlet reyestrinde
geydiyyatinin olmamasi vo ya geyds alinmasinda sehv olmasi kimi hallarda
uzun miiddatli faktiki sahibliyin miilkiyyat hiiququna g¢evrilmasi prosesini
tonzimloayir. Bu yanasma hiiquqi @sas olmadan amlakdan istifade eden
soxslora miiayyen sortlor altinda dasinmaz amlaki qanuni miilkiyyata
cevirmoak imkani yaradir. Bununla yanasi, bu institut hiiquqi varisliyi da
nazara alir. Bels ki, bir soxs 6z sahiblik miiddatini hiiquqi varisi oldugu saxsin
bu amlaka sahiblik etdiyi miiddst ilo birlasdire bilor. Dldeetma miiddati
institutunun mohkomolorda effektiv totbigi miilkiyyst hiiquqlarinin
gorunmasinda adalatli ve saffaf bir yanasmanin temin edilmasinds shamiyyat
kasb edir. Bu hamg¢inin Ozbasina tikililorlo baglh masalalorde miilkiyyaet
hiiquqlarinin  geydiyyatinin  asanlagdirilmasina komoek edarak hiiquqi
miiayyenlik ve sosial adalstin tamin edilmasinds miihiim rol oynayir.

Novbeti teklif hazirki dovre qader geydiyyata alinmig 6zbagina tikililarla
bagli tasnifatin aparilmasi vo bu tasnifatlardan mahkema praktikasinda aktiv
sokilda istifadesini ehtiva edir. Ozbasma tikililorlo bagli mahkema islarinda
miixtalif nov ve kateqoriyalardaki tikililerin farqlondirilmasi ¢atinliyi yasanur.
Bu, adil ve effektiv gerarlarin verilmasinds miisyyen problemlsrs sebab olur,
ciinki hoar bir tikilinin xtisusiyyatlori ve ganunilesdirilmasi iiclin talablari
forglidir.

Azarbaycanda asag1 instansiya mehkemalari 6zbasina tikililorle bagli islore
baxarken ¢ox vaxt beynalxalq hiiquq normalarina ve xiisusilo AIHM-in
presedent hiiququna kifayat goder istinad etmirlor. AIHM-in miilkiyyat
hiiquglarinin qorunmasi ilo bagli presedentlori mahkama proseslarinda
soffafligin, adilliyin ve tarafsizliyin temin edilmasinde miithiim rol oynayur.
Ozbasina tikililorls bagli islorde bu presedentlors istinad edilmasi miibahisali
moasalalarin obyektiv ve adalstli bir sakilds arasdirilmasini ve geyri-adalstli
miidaxilalorin qarsisinin alinmasmi temin etmoys kémok eds biler. Eyni
zamanda, AIHM-in presedent hiiququna daha genis ve diizgiin formada
istinad edilmasi mahkemsa islorinin hoallinde beynslxalq hiiquq norma veo
standartlarmin semoarsli tetbiqine imkan yaradacag. Bu hamginin
Azarbaycanin beynalxalq hiiquq 6hdaliklarins uygunlugunu temin edacak vo
vatandaslarin hiiquqglarinin daha yaxsi qorunmasina komak edacak.
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Ozbagina tikinti obyektlori s6kiilmays maruz qaldiqda onlarin sahiblarinin
amlak voziyyatine manfi tasir gdstormoakls yanasi, dasinmaz amlak bazarmin
inkisafina da 0z neqativ tasirini gostarir. Mahkemalar 6zbasina tikililarin
sOkiilmosi ilo bagl iddialara baxarken vetandaslarin miilkiyyet, manzil va
digar alageli hiiquglarmin qorunmasina boyiik 6nem vermsolidir. Bir ¢ox
hallarda 6zbagina tikilinin onun sahibinin yegans yasayis yeri olmasini nazare
alaraq yalniz miistosna hallarda miitenasiblik, tarazliq ve adalst prinsipleri
asasinda sokiilma ile bagli iddialarin tamin edilmasi magsadauygun goriiniir.

Olkada coxlu sayda olan 6zbasina tikililor kiitlovi sokilde sokiilarss, orada
yasayan sakinlor maskunlasma ils bagli problemls {izlegecaklar. Bu ise 0z
novbesinda sosial partlayisa gatirib ¢ixara bilor. Mahz buna gore do 6zbasina
tikililor sokildiiyti taqdirde dovlet ya vetendaglarin yeni yasayis
moakanlarinda maskunlasdirilmasini 6z tizarina gotiirmali, ya da onlara lazimi
hacmds kompensasiyanin 6denilmesini temin etmoalidir. Bu adalastli
gerarlarin verilmasindas iss mahkemalar miistasna rola sahibdir.

C. Ozbasina tikililarin sanadlasdirilmasi istiqgamatinda

goriilmasi lazim olan islar

Hazirda movcud 6zbasina tikililarin islah yolu ilo senadlasdirilmasi ils
bagli liberal siyasatin davam etdirilmasi labiiddiir. Ozbasina tikili iizerinda
miilkiyyat hiiququ slds etmak {tiglin geydiyyatdan ke¢mis sexslorden alde
olunan riisum ve vergilor hesabina iss bels tikililorin sokiilmasi ilo bagh
xiisusi bir fondun yaradilmasi nazarden kegirils bilar. Bu fonda kogtiriilacok
voasait riskli zonalarda insa edilan tikililords yasayan insanlarin yeni evlara
kogtirtilmasinag, onlar {iglin yeni evlerin tikilmasins ve ya kompensasiyalarin
o0denilmasina yonsldilmalidir.

Ozbagina tikinti fealiyyatinin hiiqugi naticaleri hagqinda insanlar arasinda
maariflondirms islorinin aparilmasi da arzu olunan natice vers bilar. Bir ¢ox
hallarda insanlar bilerskden 6zbasma tikili insa etses va ya alsa da, bazi
hallarda onlar bels veziyyatden xabersizdirlor. Bu ciir melumatsizliq ise
onlarin 6z miilkiyyst ve diger hiiquglarini tam gokilds rellasdirmasina
angallar toradir.

Rasmi saviyyada 0zbasina tikililorin taleyi ilo bagli gorar gebul edilmazden
avval hamin obyektlar tohlil edilmali, ekspertizadan kegirilmsli ve onlarin
sonadlasdirile bilinib-bilinmayaceyi miisyyen edilmsalidir. Tebii olarag,
dovlat {iglin strateji ohomiyyote malik orazilorde: neft madanlsrinin
orazilorinds, kommunikasiya xatlorinin ve ya demir yollarmin miihafizs
zolaginda, vulkanik daglarin yaxmnliginda, siirlisme zonalarinda, Xazer
denizi ve ¢aylarin miihafizesinde tikilmis evlorin qeydiyyata alinmasi
miimkiin olmayacaq. Bu ciir tehliikali evlarls bagl problemin mantiqli hall
yolu kimi sakinlorin kogiirtilmesi uygundur. Sakinlarin kogiiriilmasi zamani
bu moanzillor giymatlondirilmali ve manzil hiiququ nazers alinmaqla ya
onlara lazimi saviyyade kompensasiya Odenilmsli, ya da onlar yeni
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monzillerls temin edilmalidir. Ciinki vetandaslarin yasayisi, tahliikesizliyi,
imumilikde insan hiiquglarinin tomin olunmas: dévlst ii¢lin har seyden
tstiin tutulmalidir.

Farqli tayinath torpaglarda tikinti normalarma riayst edilmayan ve ya
istismar icazesi olmayan tikililarin miisyyan dayisikliklar tatbiq edildikden
sonra sanadlagdirilmasi miimkiin haldir. Bu ciir hiiquqi tanzimloma saxsi va
ictimai maraqlarin balansi, habels iqtisadi, sosial ve siyasi prioritetlorin
vohdatinin optimal kombinasiyas1 iloe bas vermolidir. Tehliikesizlik
standartlaria cavab veracok evlarin geydiyyata alinmasi ham sosial, ham da
igtisadi baximdan maqsadamiivafiq goriiniir. Bir terafden vetandas 6zbasina
tikili hesab olunan evi iizerinde rosmi gqaydada miilkiyyat hiiququ alde
edacak, digar terefden iss geydiyyatdan ke¢mis qanuni evler iiglin dovlat
riisumu O0denilacak, onlar vergiya calb edilocak ve bunun naticasinda dovlat
biidcasins boyiik hecmda vesait daxil olacag.

2019-cu ilden etibaren 6lkads 6zbasina tikililarin inventarlasmas: hoayata
kecirilir. Inventarlasdirilmas: aparilan 6zbasina tikililer ii¢ qrupa boliintir: 1)
toyinat: iizra istifade edilmayen torpaqlarda (meso fondu torpaqlari, kend
tosarriifati, sonaye, naqliyyat, rabits, miidafis ve digar toyinatli torpaqlar) insa
edilmis senadsiz tikililar; 2) kommunikasiya xatlori, maden orazisi ve
miihafize zolaglarinda tikilmis senadsiz tikililor; 3) toyinati tizro istifade
olunmus torpaqlarda miivafiq senadlosma prosesi hoayata kegirilmadan inga
edilmis senadsiz tikililor.!** Bu ti¢ forqli tosnifat {izre Ozbasma tikililarin
inventarlasdirilmasi prosesi basa catdigdan ve Ozbasina tikililarle bagh
problemin halli maqgsadila yeni qanunvericilik akti gobul edildikden sonra
morholali sokilde bu tikililarin senadlasdirilmasi isine baslamagq olar. Birinci
morholada toyinati lizro tikilmis, lakin tikinti ve ya istismar normalarina
riayat etmayan evlorin senadlogdirilmasi aparila biler. Ikinci marhalada forgli
toyinatli torpaqlarda, maselon: kond tasorriifati vo sonaye tayinath
torpaglarda tikilmis evlorin amnistiyast masalosine digqet yetimok
mimkindiir. Bu iki marhsls bitdikdan sonra iss tohliikali zonalarda tikilmis
riskli qrupa aid olan evlarin gqanunilosdirilmasi masalasi nazarden kegirila
bilor. Qeyd olunmalidir ki, riskli qrupa aid olan evlerin say1 ilkin
monitoringlars gore toxminan 70 min tagkil edir.'*

Bir masale aydinlasdirilmalidir ki, biitiin 6zbasma tikililorin geydiyyati
masoalasi eyni prinsip asasinda hayata kegirils bilmaz, ¢linki bu tikililar farqli
xiisusiyyatlora ve dislokasiya yerlorine malikdir. Ozbagina tikililorin
sonadlasdirilmasi zamani differensial yanasma totbiq olunmalidir. Bu
tikililarls bagli problemlarin bir hissesi emlak islahat1 yolu ils, bir hissasi ise

144 Sonadsiz evlari olanlarin digqgatina: Inventarlasdirma neca bas veracok? (2021),
https://www xezerxeber.az/news/gundem/323848/senedsiz-evleri-olanlarin-diggetine-
inventarlasdirma-nece-bas-verecek (son baxis 5 yanvar 2024).

145 Fardi evloarin sanadlasdirilmasinda hansi ¢atinlikler yaranib? (2019),
https://vergiler.az/news/economy/2336.html (son baxig 13 fevral 2024).
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moahkamenin gerar1 ils geydiyyata alinmaqla 6z hallini tapmalidir. Sokiilacek
tikililorin bir hissasine diger yerlorde yasayis yeri tomin olunmali, diger
hissasi issa kompensasiyanin 6danilmasi yolu ils naticelonmalidir.

Notica

Ozbasma tikililorls bagli problem artiq uzun illordir 6lks giindemini zabt
etmis vo votondaslari narahat edon 6namli moasalalerdondir. Bu problem
oziinde miilkiyyst hiiquglarmin yaranmas: ve qorunmasi, torpaqlardan
ganuni ve semarali istifads, tikinti tehliikesizliyi, soharsalma ve tikinti
normalarina riayat olunmasi ve yeni biidca daxilolmalarinin tamin olunmasi
kimi aspektlori ehtiva edir.

Azarbaycanda 6zbasina tikililar ils bagli problemin birdafelik ve optimal
halli yolu kimi digarlarinin hiiquqglarini pozmayan, tikinti standartlarina
uygun galan, dovlste manes toretmayen, kommunikasiyalardan araliqda olan
evlerin qanunilasdirilerak geydiyyatdan kegirilmasi, bu kateqoriyaya uygun
golmoayan qanunsuz tikililerin sakinlerine kompensasiya ddemsakls ve ya
basqa yera kogtirmaklo sokiilmasi goriiniir. Hor bir halda yarana bilacek
miimkiin korrupsiya va riisvetxorluq hallarmin qarsisinin alinmasi maqgsadila
soffaf mexanizmlarin tatbiq olunmasi olduqca vacibdir. Gelacekda isa bu ciir
ganunsuz tikililorin insasina gati sokilde imkan verilmoamsalidir. Basqa sozls,
movcud Ozbagma tikililarin problemi hsll olunmali, potensial 6zbasma
tikililorin insasinin qarsist alinmali va bu istiqamatda preventiv todbirlar daha
da sortlasdirilmalidir.

2023-cti il 14 iyun tarixinde Olke bascisinin paket soklinda tikinti
sahasindeki movcud qanunvericiliys etdiyi dayisiklikler ve imzaladig1 yeni
normativ-hiiquq aktdan'¥ da goriintir ki, 6zbasina tikililarls bagh problemin
halli ils slagpli tedbirler mahz bu istiqamatda irslilayir. Bir terafden mévcud
0zbasina tikililarin islah1 ve resmilesdirilmasi ilo bagh liberal siyasat hayata
kegirilir, diger terafden ise sohorsalma va tikinti standartlar1 daha da
sortlagdirilir, yeni ©zbasina tikililorin insa edilmemsasi {iglin preventiv
todbirlor hayata kegirilir. Bunun bariz niimunasi kimi 6zbasina tikililarin
ingasmna gore inzibati cerimelerin artirilmasini, vezifeli seoxslarin
mosuliyyatinin artirilmasini, yerli icra hakimiyyatlorinde 6zbasina tikililorle
bagl arazilor tizre masul goxslorin teyin olunmasini, 6zbagma tikililorin
kommunal xidmatlars qosulmasina qadaga qoyulmasini gostormok olar.

Ozbasina tikinti fenomeninin kiitlovi hal almasinin sebablarindan biri kimi
bazen obyektlorin insasma zeruri icazelorin alinmasi {i¢iin miirokkeb
biirokratik prosedurlarin olmasi gostarilir. Azerbaycan dévlasti bu biirokratik
angollorin, yoni tikililorin ingas1 ve sonraki istismari ti¢lin miivafiq icazelarin

146 “Qeyri-yasayis tayinatl bazi tikinti obyektlorinin istismarina icaza verilmasi ils bagh
alave tadbirlar haqqinda” Azarbaycan Respublikasi Prezidentinin Formani (2023). Burada
bax: https://president.az/az/articles/view/60236 (son baxig 13 fevral 2024).
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alinmasina niyyoetli ve siini manealarin aradan qaldirilmasi {i¢tin do zaruri
todbirlar gortir.

Ozbagma tikililarin geydiyyat probleminin aradan gqaldirilmasi ham
igtisadi baximdan, ham de sosial ndqteyi-nazarden boyiik 6nem dasiyur.
Ozbagina tikililorin sanadlogdirilmasi bir ¢ox aspektden dovletin de
maragindadir. Bele ki, miilkiyyet miinasibstlorinin tenzimlsnmasinda
yaranan problemlorin lazimi seviyyede hall olunmamas: iqtisadiyyata
investisiyalarin colb edilmoasini ¢atinlosdirir, davamh ve dinamik iqtisadi
arttimin tomin edilmasine manealar yaradir. Ozbasma tikililorlo baglh
problemin holli dasinmaz amlak sektorunun inkisafi {i¢iin bir tokan olacag,
bu da 6z névbasinds 6lks iqtisadiyyatina 6z tohfasini veracok. Umumilikds,
0zbagma tikililorin senadlesdirilmesi prosesinin tamamlanmas: ils ham
vatondaslarin senadsiz ev problemi 6z hollini tapacaq, hom da senadlasma
naticasinde bilidca daxilolmalarinin shemiyyatli dsracede artmasi temin
edilacekdir.
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Extraterritorial Jurisdiction of the ECHR in

the Context of Analysis of Relevant Cases:
Which Model Is Effective?

Kamran Khalilov®

Abstract

The issue of extraterritorial jurisdiction of the ECHR is no longer confidential, it is openly
discussed and often regulated by law. The purpose of this article is to elucidate the
contradictory provisions of the European Convention on Human Rights (ECHR)
concerning extraterritorial jurisdiction that may arise from a signatory state’s actions on
another state’s territory. Additionally, the Strasbourg Court’s application of the Convention
to international armed conflicts will be examined. This article aims to clarify the conflicting
aspects of the ECHR regarding extraterritorial jurisdiction arising during the activities of
a signatory state in the territory of another state and to determine how the Strasbourg Court
applied the Convention to international armed conflicts in this context. According to Article
1 of the ECHR, member states are obliged to recognize the rights and freedoms set out in the
Convention to everyone “within their jurisdiction”. Nevertheless, the Strasbourg Court did
not precisely explain when and how the jurisdiction of the ECHR regarding the
extraterritorial actions of signatory states emerged. In other words, there is no particular
provision for extraterritorial aspects. Therefore, this study analyzes two essential models
presented by the ECtHR for solving the problem. While the spatial model is based on the
state’s control over a particular territory, the personal model consists of the power of
authority that the state exerts on individuals through its agents. The topic of this article
establishes an obvious background by examining numerous court cases on both models. In
addition, this research explores the functional and third models under alternative approaches
and presents the author’s views on which model will be effective. Additionally, this article
provides the author’s arguments after analyzing the ECtHR'’s reference to IHL norms
through its case law. The author focuses on applying the balance method to solve the
problem. In conclusion, this study suggests that extraterritorial jurisdiction under the
ECtHR is an important legal tool for maintaining a workable balance between the
Convention’s regional identity and its universalist aspirations.

Annotasiya

AIHK-min arazidonkonar yurisdiksiyast masalasi artiq maxfi deyil, o, aciq sakilda miizakira
olunur va ¢ox vaxt qanunla tanzimlonir. Bu arasdirmanin maqsadi AIHK-n1 imzalayan
dovlatin basqa dovlatin arazisindaki faaliyyati zamani yaranan arazidonkanar yurisdiksiya
ilo bagl ziddiyyatli aspektlori aydinlasdirmaqdir. Olava olaraq, Strasburq Mahkamasinin bu
Konvensiyani beynalxalq silahli miinagisalara tatbigi da analiz edilacakdir. ATHK-min 1-ci
maddasina asasan, iizv dovlatlor Konvensiyada tasbit olunmus hiiquq va azadliglar: "0z
yurisdiksiyalar: daxilinda” hor kasa tanmimaga borcludurlar. Buna baxmayaraq, Strasburg
Mohkomasi AIHK-ni  imzalayan —dévlotlorin - arazidonkonar  harakatlori ilo  baglh
yurisdiksiyasinin na vaxt va neco yarandigini dagiq izah etmoayib. Basqa sozla,
arazidonkonarliq aspekti barada xiisusi miiddoa yoxdur. Buna gora do bu arasdirma

*LL.M. from Vilnius University, PhD candidate at Baku State University.
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problemin halli iicin ATHM tarafindon tagdim olunan iki asas modeli tahlil edir. Mokan
modeli ddvlatin miiayyan orazi tizarinda nazaratina asaslansa da, saxsi model dovlatin oz
agentlari vasitasila fordlara tatbiq etdiyi salahiyyat giiciindon ibaratdir. Bu maqala movzusu
har iki model iizra coxsayli mahkama islarinin tadqiqi ilo aciq bir fon yaradir. Bundan alava,
bu tadgiqat alternativ yanasmalar altinda funksional va iigiincii modellari arasdiriy va hanst
modelin effektiv olacag ila bagly miiallifin fikirlorini taqdim edir. ©lava olaraq, bu maqals
AIHM-in 6z presedent hiiququ vasitasilo beynalxalq humanitar hiiquq normalarina
istinadim tahlil etdikdon sonra miiallifin arqumentlorini tomin edir. Miiallif problemi hall
etmak iiciin balans metodunun tatbigina digqat yetirir. Yekun olaraq, bu arasdirma gostarir
ki, ATHM carcivasinda ekstraterritorial yurisdiksiya Konvensiyanin regional kimliyi ila
onun universalist istoklori arasimda islak tarazhi$r saxlamagq diciin miihiim hiiquqi alatdir.
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Introduction

ecently, appeals to the European Court of Human Rights
(hereinafter ECtHR) related to armed conflict or other cases of
violence are increasing.! This creates conditions for the emergence

1 Marco Sassoli, The Role of Human Rights and International Humanitarian Law in New
Types of Armed Conlflicts, in International Humanitarian Law and International Human Rights
Law 34, 44 (2011).
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of a new actual topic. The application of the European Convention on Human
Rights (hereinafter ECHR or the Convention) to armed conflicts requires
determining the nature of the extraterritorial jurisdiction of the Convention
and, simultaneously, examining relevant aspects of interaction with
International Humanitarian Law (hereinafter IHL). Since its adoption, the
ECHR has been one of the most important and consulted sources of
International Human Rights Law (hereinafter IHRL). This Convention differs
from other existing sources in the field of human rights protection in
international law. The primary distinction is that Article 1 of the Convention
is not limited to defining obligations for states but also tries to define the
boundaries of the sphere in which states perform these obligations.

This is proven by the statement in Article 1 of the Convention that “The
High Contracting Party shall secure the rights and freedoms contained in Section I of
this Convention within their jurisdiction”.? However, the concept of “within their
jurisdiction” mentioned in this provision is controversial and needs
clarification. Because, in numerous conventions and other documents
adopted in the field of IHRL,® the concept of jurisdiction, determining the
nature and scope of the obligations of the member states, has not been fully
and accurately explained. Therefore, the explanation of jurisdiction has been
interpreted in both theory and practice giving it an autonomous form and
character.

For instance, in the first draft text prepared by the Consultative Assembly
of the Council of Europe, the persons who will benefit from the protection
mechanism of the Convention are defined as “all persons residing within the
territory of the states”.* Subsequently, when the Subcommittee’s proposal to
replace “residing within” with “living in” was rejected, the scope of the
Agreement was defined as “within their jurisdiction”, rather than “within
their territory”.® It is clear that during the preparatory discussions, the
Committee could not reach a complete and precise conclusion about the
application limits of extraterritorial jurisdiction of states. Simply put, the
attempts and changes made in all the discussions on the Project were aimed
at expanding the scope of the convention and reaching more people.
Therefore, as noted by Rick Lawson, the Committee of Experts did not attempt
to limit the scope of the jurisdiction to be only “territorial”. The scope of the
contract was defined as “within the jurisdiction”, offering a more flexible

2 European Convention on Human Rights, art. 1 (1950).

3 See Geneva Convention Relative to the Treatment of Prisoners of War, art. 17 (1949).
4 Council of Europe, Collected Edition of the “Travaux Préparatoires” of the European
Convention of Human Rights: Volume II, 276 (1975).

5 Council of Europe, Collected Edition of the “Travaux Préparatoires” of the European
Convention of Human Rights: Volume III, 200 (1976).
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definition.® In particular, the interpretation of jurisdiction was rendered even
more complicated by the ECtHR’s determination in Bankovic v. Belgium.”

Over time, the extraterritorial military exercises of states have expanded,
posing a unique challenge for the Strasbourg Court. The question was simple.
How and by what methods will the extraterritorial jurisdiction of the ECHR
be determined? The precise clarification of the application of the ECHR'’s
provisions to extraterritorial activities and the determination of the degree of
the state’s responsibility are two of the most problematic issues facing the
Strasbourg Court. This is because the exercise of jurisdiction is a necessary
condition for holding a contracting state liable for an act or omission.®

When analyzing the nature and extent of extraterritorial jurisdiction, the
Court also raises two important issues: first, the “effective overall control” of
the signatory state in another territory; and second, whether the act of the state
agent or authorized representative falls under its jurisdiction (state agent
authority).

In fact, the duty of the court extends beyond just determining the applying
conditions and boundaries of the jurisdiction. While trying to resolve this
issue, the Court should examine the relationship between International
Human Rights Law and International Humanitarian Law. Because the
extraterritorial activity of states in armed conflicts reveals another problem
for the study, representing the second side of the topic’s relevance. The basic
issue is to safeguard a person from all forms of damage. Thus, war and armed
conflicts provide ideal circumstances for the infringement of human rights
and freedoms. This emphasises the need for closely monitoring human rights
during times of armed conflict.’

In other words, the Strasbourg Court recently started following a new path
in the cases it analyzed, trying to clarify the relationship between the ECHR
and the Geneva Conventions (hereinafter Geneva Convention).! In particular,
the interpretation of the application of Articles 2 and 5 of the Convention to
armed conflicts, the consideration of IHL norms, and the arguments about
whether the ECHR is effective during armed conflicts reveal once again how
important the topic is. Although these instances are seen as precautions
against limiting the possibilities of another legal field of the Convention, the
Strasbourg Court should not undermine the Convention’s credibility and
legal protection.

¢ Rick Lawson, Life After Bankovi¢: On the Extraterritorial Application of the European
Convention on Human Rights, in Extraterritorial Application of Human Rights Treaties 83, 88-
89 (2004).

7 Bankovi¢ and Others v. Belgium and Others, ECHR No. 52207/99 (2001).

8 Al-Skeini and Others v. the UK, ECHR No. 55721/07, § 130 (2011).

9 Hans-Joachim Heintze, On the relationship between human rights law protection and
international humanitarian law, 86 International Review of Red Cross 789, 789 (2010).

10 Jaloud v. the Netherlands, (GC) ECHR No. 47708/08, § 96 (2014).
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In light of these factors, the main research direction of this article is related
to determining the effectiveness of the models applied by the Strasbourg
Court. The Court applied two different models (spatial and personal) when
analyzing the cases arising from the participation of states in extraterritorial
armed conflicts. However, in the application of both models, different
approaches have emerged that violate the harmony between the norms of the
ECHR and IHL.

The first part of the article will involve a theoretical analysis of jurisdiction
and its extraterritorial characteristics. After analyzing the territorial model
through cases in the second chapter, the third chapter will subsequently
examine the personnel model. Finally, in the last part, the article will focus on
two new and alternative models relevant to the topic and their necessity. In
the concluding part, the author will summarize the results and state his
thoughts.

I. The Theoretical and Legal Background for
Extraterritorial Jurisdiction of the ECHR under Article 1

The terms “extraterritoriality” and “extraterritorial jurisdiction” refer to
the competence of a state to make, apply, and enforce rules of conduct in
respect of persons, property, or events beyond its territory. Such competence
may be exercised by way of prescription, adjudication, or enforcement. In the
absence of a universally accepted definition, extraterritoriality is an elusive
concept that may include a wide variety of practices. Depending on the
definition chosen it may encompass, for example, the adoption and
adjudication of antitrust legislation, the regulation of the export of toxic waste,
and the bringing to justice of terrorists and drug traffickers.!! The wide variety
of matters covered by the concept makes it difficult to draw general
conclusions about its status under international law. In this regard, to
understand the term extraterritoriality correctly, the concept of “jurisdiction”
must first be clarified.

The notion of jurisdiction is one of the concepts that has different aspects
and is always open to different interpretations. Jurisdiction is usually used to
mean the authority of the state and the regulatory body to prepare and adopt
certain laws (perspective-legislative jurisdiction), as well as the power to
implement (enforcement-prerogative jurisdiction) these decisions.”> The
primary meaning of jurisdiction under International Law is called “state
jurisdiction”, which is defined by the boundaries of the principle of state
sovereignty. In this sense, the jurisdiction consists of three parts: legislative,
executive and judicial.”®

1 Menno T. Kamminga, Extraterritorially, in The Max Planck Encyclopedia of Public
International Law 113, 115 (2020).

12 Jan Brownlie, Principles of Public International Law, 297 (6t ed. 2003).

13 Malcolm Shaw, International Law, 404 (5t ed. 2003).
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Legislative jurisdiction refers to the ability of a state to apply its laws to
persons and other things within its territory. This type of jurisdiction can be
applied extraterritorially in exceptional cases.!* Because the emergence of
extraterritoriality in terms of legislative powers depends on one state taking
over the entire administration in the territory of another state. This happens
very rarely. For example, as in the case of Chiragovs, which will be discussed,
the government of Armenia created extraterritorial legislative jurisdiction in
a certain part of the territory of another state. In this case, the occupying state
supports and provides for the so-called group or regime it creates from
economic, political and social points of view.'

Executive jurisdiction is related to the ability of a state to enforce its own
laws.’ Extraterritoriality of this type of jurisdiction is very common."” For
example, as in the case of Al-Skeini, the UK government directly enforces
decisions or military orders on the territory of another state (Iraq) without
creating any legislative or judicial authority.!

Judicial jurisdiction is used in two forms or levels: international law and
domestic law. Judicial jurisdiction, in domestic law, refers to the power of a
state to subject persons or things to the authority of courts and tribunals
existing within its territory.’” However, in International Law, it is used to
describe the nature, conditions, and boundaries of the right of international
and regional courts to consider cases between the parties.”® More precisely,
conventions and other normative legal acts adopted by the signatory states
play an important role in determining the jurisdiction of international and
regional courts. In this regard, the scope of the cases that the Strasbourg Court
can consider is determined by the ECHR.

As many normative acts have been adopted in the field of the protection of
human rights, the sphere of application of the ECHR norms has been
determined. Article 1 of the Convention states:

“The High Contracting Parties shall secure to everyone within their jurisdiction
the rights and freedoms defined in Section I of this Convention.”?!

The concept of jurisdiction specified in this article of the Convention, in
fact, should determine the scope of the obligations undertaken by the
signatory states under the Convention. However, during the interpretation of
this article, the questions of whether to determine the exact boundaries of the

1“]d., 576.

15 Chiragov and Others v. Armenia, ECHR No. 13216/05, § 72 (2015).

16 Damira Kamchibekova, State Responsibility for Extraterritorial Human Rights Violation, 13
Buffalo Human Rights Law Review 87, 90 (2007).

17 Shaw, supra note 13, 586.

18 Supra note 8, § 124.

19 Supra note 13, 578.

2 Vaughan Lowe, International Law, 330 (2007).

21 Supra note 2, art. 1.
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jurisdiction and the distinction between positive and negative obligations
remained unanswered. In addition, the question of how and to what extent it
will be applied to the extraterritorial activity of states has not been clarified.
However, during the interpretation of this article, the questions of whether to
determine the exact boundaries of the jurisdiction, the distinction between
positive and negative obligations, also how and to what extent it will be
applied to the extraterritorial activities of the states remained unanswered.
Afterwards, the jurisdictional understanding, which caused serious
misunderstandings in the practice of the Strasbourg Court, went through
various legal procedures until it reached its current state.

The tendency of interpretations of “jurisdiction” was manifested at the
primary stage in the practice of the European Commission of Human Rights
(hereinafter EComHR) and subsequently the European Court of Human
Rights. Especially, the Strasbourg Court’s narrow interpretation of the
jurisdictional understanding in the inadmissibility decision in the case of
Bankovic v. Belgium led to further deepening of the discussions surrounding
the issue and the proposal of alternative solutions. When the Court explained
the concept of jurisdiction for the first time in this case, it equated the concept
of jurisdiction possessed by states in international law with the jurisdiction
provided in Article 1 of the Convention:

“As to the “ordinary meaning” of the relevant term in Article 1 of Convention, the
Court is satisfied that, from the standpoint of public international law, the
jurisdictional competence of a State is primarily territorial”.?

This interpretation meant that the scope of jurisdiction was confined by the
principle of territoriality possessed by states. Moreover, it meant that the
rights and freedoms of this Convention could be applied in a very limited
scope. Indeed, these circumstances could reduce the legal impact of the
Convention, which has made considerable contributions to the field of human
rights protection. In fact, this interpretation was also contrary to the nature
and requirement of the Law of International Responsibility that arises when
states violate their human rights obligations. In attributing the violation of
international law to the state, the real personality of the perpetrator is
forgotten, and the fiction of whether he/she acts as an instrument of the state
is taken as the basis.?

In assessing whether a breach is imputable to the state, it is immaterial who
performs the act or omission that results in the infringement. In other words,
the most significant point for attributing the violation to the state is whether
there is a connection. Nevertheless, the notion of “jurisdiction” provided in
the ECHR should be distinguished from “attribution of conduct” and “state

22 Supra note 7, § 59.
2 James Crawford, Alain Pellet and Simon Olleson, The Law of International Responsibility,
222 (2010).
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jurisdiction”. Firstly, while jurisdiction concerns the application of the ECHR,
attribution of conduct examines whether a state is liable for a violation of the
law. The confusion and inconsistency between these two terms are
understandable, as both concepts are grounded in the effective control model
(the temporary or permanent authority of a state over the lands of another
state), and the Strasbourg Court often employs them interchangeably.?
Taking into account the analyzed topic, the term attribution of conduct
seeks to determine whether the state is responsible for a violation of the law
committed in its territory. The question of jurisdiction is whether the violating
state exerts control over the victim and, consequently, whether the state is
subject to an obligation under the ECHR regarding the deprivation of rights.
Secondly, the concept of jurisdiction under the ECHR has a harmonious
relationship with state jurisdiction. The jurisdiction of the Strasbourg Court is
a derivative of state jurisdiction.?? When analyzing Article 1 of the
Convention, it becomes clear that the jurisdiction specified here is a threshold
criterion.” This criterion is an abstract concept and defines the boundaries for
the protection of human rights and freedoms within a certain legal
framework. In this respect, the framework characterized by the ECHR for
jurisdiction is none other than state jurisdiction. So, the meaning of the
jurisdiction provided in Article 1 does not solely mean the authority of the
court to hear a case, but rather state jurisdiction, with two meanings: whether
individuals have certain rights and freedoms in interaction with the state;
whether the state has certain obligations to individuals in this mutual
relationship. It resembles the relationship between the right holder and the
obliged. It can be seen that if the state has no obligation to protect human
rights, naturally, the protection claims of individuals lose their validity. The
existence of rights and obligations is interdependent, requiring a suitable
space for their mutual fulfilment. However, this does not simply mean that
the ECHR and Strasbourg Court no longer have jurisdiction if a violation of
the law is proven not to have occurred on the territory of a state.
Accordingly, a non-geographical clause is the only appropriate hypothesis
for what the geographical scope of the ECHR means and how the jurisdiction
will be determined when it goes beyond the territorial boundaries of any
contracting state.” Accordant with Besson, the interesting fact is that the

2 Marko Milanovi¢, Jurisdiction and Responsibility: Trends in the Jurisprudence of the
Strasbourg Court, in The European Convention on Human Rights and General International Law
97,103 (2018).

»1d., 124.

2 ECtHR, Practical Guide on Admissibility Criteria (2011). Available at:
https://www.refworld.org/pdfid/4f16c1482.pdf (last visited Oct. 8, 2023).

27 Supra note 7, § 130.

28 Samantha Besson, The Extraterritoriality of the European Convention on Human Rights: Why
Human Rights Depend on [urisdiction and What Jurisdiction Amounts to, 25 Leiden Journal of
International Law 857, 862 (2012).
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application criterion of the Convention is by no means regional. In her
opinion, the point to be emphasized is the functional feature of jurisdiction.

Furthermore, Besson argues that the term “territorial” is not essential when
discussing territorial jurisdiction. The criterion concerns whether the
jurisdiction over any given territory is functional. The same approach applies
to the personal model which the state’s control over people in another
territory through its agents.?? Namely, it is related to the applicability of
jurisdiction.

Thus, from the analysis of the decisions of the ECtHR on specific cases, it is
clear that the Court applies state jurisdiction and its extraterritorial
jurisdiction in parallel. This means that the jurisdiction provided for in Article
1 of the Convention is valid not only for a specific geographical area but also
for extraterritorial application.

As can be seen, there is still a gap in the precise and complete interpretation
of the concept of jurisdiction stipulated by the ECHR. In my opinion, the
following definition would be appropriate to explain the concept of
extraterritorial jurisdiction under Article 1 of the Convention. The
extraterritorial jurisdiction of the ECHR should be understood as a concept
that: a) establishes the relationship between the state and violations
committed outside its territory in terms of place and person; b) develops
regardless of a specific geographical location; and c) cannot be limited by the
concept of state jurisdiction.

While the state jurisdiction determines the limits of jurisdiction specific to
a certain area, the Court is not satisfied with these limits only. As noted above,
in the case of Bankovi¢ v. Belgium, the Strasbourg Court interpreted the concept
of jurisdiction of the ECHR in a narrow sense. However, the Court always
refrained from making such a decision in subsequent cases. Because, over
time, states committing human rights violations outside their territories made
it possible to look at the issue from a new perspective.

All these created the basis for discussing and clarifying the meaning of
terms such as effective overall control and state agent authority in Strasbourg
practice. The Strasbourg Court envisages the extraterritorial application of the
Convention in three different situations:

e the establishment of effective control by a contracting state to the

Convention over another territory outside its borders;

e to exercise direct control over individual persons by a contracting state

or its organs;

e to exercise sovereignty power by diplomatic or consular bodies.®

2]d., 863.

% Fiisun Arsava, AIHK ‘nun Extraterritorial Gegerliligi Baglammda ATHM nin Ictihatlarinda
Goriilen Hareketlilik, 25 Marmara Universitesi Hukuk Fakiiltesi Hukuk Arastirmalar1 Dergisi
590, 591 (2019).
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The common aspect of all three situations points to the exercise of
sovereign power over individuals in respect of Article 1 of the ECHR. The
difference is that the power of sovereignty is used directly in one situation (by
keeping individuals under control by direct orders and instructions), and indirectly
(by providing effective control over a territory) in another.3!

II. The Spatial Model: Effective Overall Control

As mentioned earlier, it is normal for a state to establish effective control
within its sovereign borders. However, Court practice to date has indicated
that the requirement of the principle of sovereignty is excluded in cases where
states create effective control with extraterritorial activities in legal or non-
legal forms. This criterion was developed in connection with the case of
Northern Cyprus and later confirmed in other relevant decisions of the
Court.® It is immaterial whether the effective control established by a
signatory state in another territory is exercised by its army or by another local
armed group affiliated with it. The ECtHR’s conclusion regarding local armed
groups in particular is that if these armed groups continue their existence with
the financial and military support of a state, this is enough for that state to
bear responsibility.®

Determining the degree of effective control depends on the nature of the
case before the court. However, in general, the primary criteria that ensure the
existence of effective control are the presence of another state’s army or army
groups on the territory; the amount of financial and military assistance given
to local armed groups; and opportunities to influence the activities of
domestic administration.?* On the other hand, it does not matter whether the
effective control created by the state in another territory is legal or illegal.

In general, the establishment of control by one state in another territory is
carried out in two circumstances. The first is the origination of control by
another state within the boundaries given with the consent of the territorial
state. Consent is the main criterion and severely limits the activity of the state.
The second criterion is the control over the territory in other cases where there
is no consent or agreement.® This situation can be legal or illegal. Since it
reflects the application of a certain force, this type of control is carried out in
accordance with the principle of jus ad bellum in international law and the

31 Gerhard Thallinger, Grundrechte und Extraterritoriale Hoheitsakte, 179 (2008).

3 Loizidou v. Turkey, ECHR No. 15318/89, § 62 (1995).

3 [lascu v. Moldava and Russia, ECHR No. 48787/99, § 316 (2004).

3 Arsava, supra note 30, 592.

% Marko Milanovi¢, Extraterritorial Application of Human Rights Treaties: Law, Principles
and Policy, 26 (2011).
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principles of jus in bello,* which indicate the criteria for the law of war.’” As
a result, whether the activity of the state establishing authority over the
territory is legal or not is not a matter of dispute. In that regard, the Strasbourg
Court’s case law should be analyzed to create a more understandable
background of the application of effective overall control under the spatial
model applied to armed conflicts.

A. Case of Loizidou v. Turkey:3 Effective Control Triggers

Responsibility

The decision of the ECtHR in this case has special consequences,
established by the fact that the concept of jurisdiction can be applied
extraterritorially. This indicates the circumstances in which the signatory state
may be responsible for its acts.* In this case, the claimant, a citizen of Cyprus,
Titina Loizidou, participated in a rally organized on March 19, 1989, for the
return of Greek refugees living in the region. Later, she was arrested by
Turkish policemen in the region bordering the territory occupied by Tiirkiye,
brought to Nicosia and released after being detained for more than 10 hours.*
Loizidou appealed to the European Court of Human Rights and claimed his
rights under Articles 3, 5, 8, and Article 1 of Additional Protocol No. I of the
Convention were violated.

The ECtHR rejected Tiirkiye’s preliminary claims regarding the non-
recognition of the respondent state and the legal status of the Turkish
Republic of Northern Cyprus and proceeded with the case.*! The initial
objections of the Turkish Government regarding the lack of territorial
jurisdiction (ratione loci) in this case deserve attention. The Turkish
government noted that the defendant was the state of Northern Cyprus;
therefore, it claimed that the Strasbourg Court did not have ratione loci
jurisdiction over this case from the beginning. Additionally, the Turkish
government noted that the events did not take place in the territory of the
Republic of Turkey but in another state.*?

% International humanitarian law, or jus in bello, is the law that governs the way in which
warfare is conducted. IHL is purely humanitarian, seeking to limit the suffering caused. It is
independent from questions about the justification or reasons for war, or its prevention,
covered by jus ad bellum.

% Milanovi¢, supra note 35.

% Regarding Loizidou v. Turkey case, the Court held two sessions at different times. The first
of these is the decision on preliminary objections dated March 23, 1995. The other decision
is: Loizidou v. Turkey, ECHR No. 15318/89 (1996).

% Ralph Wilde, Triggering State Obligations Extraterritoriality: The Spatial Test in Certain
Human Rights Treaties, 40 Israel Law Review 503, 514 (2007).

40 Supra note 32, § 12-13.

4]d., §42-52.

2]d., § 55.
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In response to Turkey’s initial objections, the Court emphasized that a
signatory state to the Convention can be held responsible if it establishes
effective control as a result of a legal or illegal military operation outside its
territory.** The claimant also noted that the Turkish Republic of Northern
Cyprus is not recognized by any state or international organization other than
the Government of Turkey, and since Turkey occupied this territory, the
controlling state should be held responsible for the violation of the law.*

From the study of this case, it is clear that although the judges described
the control established by Turkey outside its borders with the word “effective”
in their primary decisions on the issue, later, they put forward the opinion
that this control is also “overall”:

“[...] It is obvious from the large number of troops engaged in active duties in
northern Cyprus that her army exercises effective overall control over that part of the
island. [...] Those affected by such policies or actions therefore come within the
“jurisdiction” of Turkey for the purposes of Article 1 of the Convention. Her
obligation to secure to the applicant the rights and freedoms set out in the Convention
therefore extends to the northern part of Cyprus”.#

To sum up, the court found that if the effective control exercised by a state
over another territory is merely “overall”, this is sufficient for that state to be
responsible for the violation occurring.* The court continued the approach
adopted in this case later in the Cyprus v. Turkey case, stating that since Turkey
has effective overall control over the territory of Nothern Cyprus, the Turkish
government is also responsible for: the activities of the army and other
authorized representatives of Turkey; and the activities of the local
administration that maintain their existence with the financial and military
support of the Turkish government.*

Another remarkable point in Loizidou was that the court did not consider
Turkey’s activity in the territory of Northern Cyprus as an “occupation”. It
can be assumed that the court followed the route to avoid referring to IHL.

Apparently, even toward the end of the 1990s, the court did not indicate
the relationship of the Convention to Humanitarian Law. Underscoring the
importance of considering IHL in this case, Judge Pettiti added that if the
claimant was indeed expelled from occupied territory, then the court must
analyze the relevant norms and application criteria of the 1949 Geneva
Conventions.*

©]d., § 62.

#]d., § 48-49.

]d., § 56.

40 Supra note 35, 137.

4 Cyprus v. Turkey, ECHR No. 25781/94, § 17 (2001).
4 Supra note 32, 34-35 (Pettit, ., dissenting).
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B. “Bankovic¢ and Others v. Belgium and Others” as the Most

Controversial Case of the Strasbourg Court

The case of Bankovi¢ v. Belgium has been the most questioned and criticized
case, both in theory and in subsequent practice. The most important feature
of this case was remembered by laying the foundations of a new concept
called “legal space” in Strasbourg practice.

In 1999, 16 people died as a result of the bombing of the building of the
Serbian Radio and Television during the attacks carried out by NATO air
forces against Yugoslavia. The relatives of the deceased who applied to the
ECtHR claimed that Articles 2 and 10 of the Convention were violated.* In
respect of the claimant’s argument, the respondent states are included in the
territorial (ratione loci) jurisdiction.®® In justifying this claim, the claimant
referred to the “effective control” hypothesis adopted in Loizidou.”! In this
context, the respondent’s primary objection was that the claimants generally
lacked jurisdiction in “raitone personae” (an immunity granted to certain
officials based on the office they hold, rather than in relation to the act they
have committed). One of the important issues was related to the interpretation
of Article 1 of the Convention. While interpreting Article 1 of the Convention,
the Strasbourg Court stated that the scope of application of the concept of
jurisdiction in the Convention is limited to state jurisdiction based on the
principle of sovereignty.®> However, the question arises when the
extraterritorial jurisdiction of a state is established.

In keeping with the discretion of the court, it happens under the exception.
This exception is that as a result of the occupation of that territory by another
state with the consent or invitation of one state, the occupied state is deprived
of public services that can be used in normal situations and this opportunity
is transferred to the occupying state.®® However, none of the previous similar
cases mentioned such an approach.

As mentioned above, one of the most important aspects of this case was
that it included the term legal space (espace juridique) in the discussion about
the concept of jurisdiction. The Strasbourg Court referred to this term when
explaining the difference between the case of Bankovi¢ and the case of Cyprus
v. Turkey, stating that the Convention applies to a legal space consisting
largely of the territory of member states:

4 Supra note 7, § 9-11.

50 ]d., § 30.

51]d., § 46.

52 Alexander Orakhelashvili, Restrictive Interpretation of Human Rights Treaties in the Recent
Jurisprudence of the European Court of Human Rights, 14 European Journal of International
Law 529, 539 (2003).

5 Supranote 7, § 71.

5+ Orakhelashvili, supra note 52, 544.
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“[...1 In short, the Convention is a multi-lateral treaty operating, subject to Article
56 of the Convention, in an essentially regional context and notably in the legal space
(espace juridique) of the Contracting States. The FRY clearly does not fall within this
legal space. The Convention was not designed to be applied throughout the world,
even in respect of the conduct of Contracting States. Accordingly, the desirability of
avoiding a gap or vacuum in human rights protection has so far been relied on by the
Court in favour of establishing jurisdiction only when the territory in question was
one that, but for the specific circumstances, would normally be covered by the
Convention” >

It can be concluded that the violation of law can enter the legal space in two
cases: a) when the violation is committed by the contracting state in a certain
territory; and b) when the violation occurs in the territory of the contracting
state.”® However, such a narrow approach was never used in subsequent court
cases. Furthermore, the court has not argued in any of its judgments that the
decision in the Bankovic case was erroneous.

In this case, as in Loizidou judgment, there is no indication of the ECHR’s
interaction with IHL. However, several questions were raised by Judge Jean-
Paul Costa. The most considerable of the questions was whether it was
necessary to refer to the 1907 Hague Rules and the 1949 Fourth Geneva
Convention when investigating the extraterritorial military activities of states.
Additionally, could the court analyze crimes as a result of air attacks
conducted during peace operations?” However, the court refrained from
examining these issues and explained jurisdiction as a term for a specific field.
The court’s view on Article 15 (Derogations) of the Convention will be
discussed in more detail in the second chapter of this study.

To summarize, the negative and criticized conclusions reached by the
Strasbourg Court in Bankovi¢ case were as follows: the court equated the
concept of jurisdiction in the Convention with that of the state jurisdiction; by
limiting the scope of the Convention, the court has reduced its purpose and
legal effect. However, the “living instrument” qualification, purpose and
subject of the Convention played an important role in the interpretation of
Loizidou decision;® and the court failed to clarify the difference between
effective control created as a result of extraterritorial military operations and
air attacks.”

5% Supra note 7, § 80.

5% Christina Cerna, Hurst Hannum, Christopher Greenwood and Tom Farer, Bombing for
Peace: Collateral Damage and Human Rights, 96 Proceedings of the Annual Meeting 95, 101
(2002).

% Joana Abrisketa, The Problems the European Court of Human Rights Faces in Applying
International Humanitarian Law, in The Humanitarian Challenge: 20 Years European Network
on Humanitarian Action 201, 209 (2015).

5 Supra note 35, § 71-85.

% Lawson, supra note 6, 111-112.
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Indeed, according to some authors, if the court had explained the difference
between the two acts, especially the nature of the airstrike, there would have
been no reason to deny that the violations committed fell within the
jurisdiction of the states.®

C. Chiragovs and Others v. Armenia: The Role of the
Separatist in State Responsibility

The main subject of this case concerns six Azerbaijani refugees from the
Lachin district of Nagorno-Karabakh, occupied by Armenia.®® The brief
history of the incident is that during the collapse of the USSR, the Nagorno-
Karabakh Autonomous Oblast (NKAQO) became a self-governing region of the
Azerbaijan Soviet Socialist Republic. From a geographical point of view, there
was no common border between Nagorno-Karabakh and the Armenia Soviet
Socialist Republic, and the Lachin district, which is the focus of the claim, is
located on the border between Armenia and NKAQO.®

On September 2, 1991, the local representatives announced the
establishment of “The Republic of Nagorno-Karabakh”® consisting of
Karabakh and Shaumyan districts and declared that it would not be under the
jurisdiction of Azerbaijan. As a consequence, these calls and movements made
by local Armenians turned into an armed conflict. Lachin district, where the
claimants lived during the attacks, was occupied by the Armenian army on
May 17, 1992.%4

The six claimants in this case appealed to the Strasbourg Court regarding
violating their rights stipulated by Articles 8, 13, and 14 of the ECHR and
Article 1 of Protocol No. 1.9 The extraterritorial aspect of this case is striking.
The claimants allege that the army and local government operating in the
territory of “The Republic of Nagorno-Karabakh” (hereinafter “NKR”) are
directly subordinate to Armenia. In this regard, both the claimants and the
third party, Azerbaijan, submitted several documents to the court as
evidence.®® Among this evidence, numerous bilateral agreements, normative
legal acts, state financial packages and budget aid reports indicate
cooperation between Armenia and the “NKR” in the political, economic, and
military spheres.®”

60 Kerem Altiparmak, Bankovi¢: An Obstacle to the Application of the European Convention on
Human Rights in Iraq, 9 Journal of Conflict and Security Law 213, 223 (2004).

61 Supra note 15.

62 Jbid.

6 Declaration Proclaiming “The NKR” (1991),
https://president.az/az/pages/view/azerbaijan/karabakh (last visited Jan. 2, 2023).

64 Supra note 15, § 15-20.

651d., § 3.

6 Jd., § 58.

67 Id., § 59-86.
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The most essential of them were undoubtedly Resolutions No. 822, 853,
874, and 884, adopted by the UN.® On the one hand, all four resolutions
confirmed that Nagorno-Karabakh and its surrounding regions belong to the
Republic of Azerbaijan de jure at the international level. On the other hand,
these indicated that the Armenian army occupied Nagorno-Karabakh.

The court noted that the state’s jurisdiction is defined in two forms within
the ECHR: 1) the spatial model — a state’s control over the territory outside its
borders; and 2) the personal model - the state’s control over people in another
territory through its agents.®” The court added that this includes the use of
public power normally exercised by a state, in whole or part, by another state
with its consent or invitation.”? It is clear that the court referred to both
approaches in Al-Skeini and Ilascu decisions, which will be discussed later.

However, the exciting aspect is that the court noted that analyzing the
hypothesis of establishing control over individuals is not essential in this case.
According to the court’s perspective, the crucial factor is whether Armenia
has applied effective control over Nagorno-Karabakh and whether it
continues to do so.” The Court does not limit its examination to the
occupation of the Lachin district where the claimants reside. Instead, it
considers the broader claim that Armenia effectively controls the entire
Karabakh region.” Secondly, although Azerbaijan ratified the ECHR in 2002,
the violations occurred long before this date. Therefore, another critical point
is whether the effective control created by Armenia continues beyond the date
of Azerbaijan’s ratification.”

From the analysis of the court, it became clear that there are several
important mutual relations between Armenia and the “NKR”, such as the
signing of the military cooperation agreement in June 1994. The court
evaluated this fact as the first official document establishing Armenia’s
presence in the region.” In addition, the court also stated local governments
were given loans in different years and continuous financial assistance.” In
particular, the court considered the facts of the case of Zalyan, Sargsyan and
Serobyan v. Armenia’ to indicate that the Armenian army was not satisfied
with being located in Nagorno-Karabakh. In addition, the activities of
Armenian law enforcement officers and the jurisdiction of Armenian courts

68 Resolutions of the UN, No. 822, 853, 874, and 884. Available at:
https://digitallibrary.un.org/?In=en (last visited Oct. 12, 2023).

 Supra note 15, § 167.

70]d., § 168.

1d., § 169.

”21d., § 170.

731d., §171.

71d., §175.

751d., § 181-185.

76 Zalyan and Others v. Armenia, ECHR No. 36894/04 & 3521/07 (2016).
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are dominant in this area.”” Taking into account all, the Strasbourg Court
reached the following conclusion:

“[...] from the early days of the Nagorno-Karabakh conflict, has had a significant
and decisive influence over the “NKR”, that the two entities are highly integrated in
virtually all important matters and that this situation persists to this day. In other
words, the “NKR” and its administration survive by virtue of the military, political,
financial and other support given to it by Armenia which, consequently, exercises
effective control over Nagorno-Karabakh and the surrounding territories, including
the district of Lachin. The matters complained of therefore come within the jurisdiction
of Armenia for the purposes of Article 1 of the Convention [...]”.”8

The Court discussed the existence of both hypotheses in the case, but in the
end, by applying the spatial model, it accepted that Armenia created effective
control over Nagorno-Karabakh.” Furthermore, one of the Judges Sir Motoc
noted that the court’s use of characteristic terms such as high integration,*
occupation,® local army groups and reference to General International Law® was
a progressive event. According to Judge Motoc, the mentioned terms are
reminiscent of the decisions of the UN Security Council. This approach is
almost a turning point and innovation in Strasbourg’s practice.®

The essential points, in this case, are the following: this case is one of the
rare cases in which a third state (Azerbaijan) joins and becomes a party to
support the claimant’s arguments, and the court interpreted the relationship
between a state and the territory under its control under “high integration”.
The use of this phrase by the court was clear proof of the existence of strong
economic, political and social relations and financial support between the
Armenian government and the so-called “NKR”.

III. Personal Model: State Agent Authority

Another hypothesis regarding the extraterritorial application of
jurisdiction is called the personal model. The Strasbourg Court referred to this
model for the first time in the years following the case of Bankovi¢. In this
respect, the application history of the personal model can be divided into two
parts: the previous Strasbourg case practice; and the post-Bankovi¢ case
practice. The essence of the personal model is that if a state controls
individual representatives, they also come under the jurisdiction of the state.

77 Supra note 15, § 182.

781d., § 186.

7 Javid Gadirov, International Law and the Karabakh Question, in Liberated Karabakh: Policy
Perspectives by the ADA University Community 33, 37 (2021).

8 Supra note 15, Partly Concurring, Partly Dissenting Opinion of Judge Ziemele, § 3.

811d., § 168.

82]d., §2.

8 ]d., 85 (Motoc, J., concurring).

8 Milanovi¢, supra note 24, 181-183.
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Namely, any act or omission performed by those individuals creates
responsibility for the state.®

According to the Court, the personal model falls into three categories in
general. Those indicate in which cases the extraterritorial activities of states
are included in the scope of the personal model: activities of diplomatic and
consular staff; activity carried out by one state by exerting force (for example,
occupation) on the territory of another state; and the using by another state of
the public powers it possesses with the permission or consent of one state.®
In that regard, the related Strasburg case law should be examined to better
understand the personal model and determine the degree of control exerted
over individuals.

A. Cyprus v. Turkey (EComHR): Turkey’s First Test with the

Problem of Extraterritorial Jurisdiction

The main subject of this case concerns the military operation carried out by
Turkey on the territory of Cyprus on 20 July 1974. As a result of this operation,
on 30 July 1974, the north of Cyprus was occupied by Turkey. Acting as the
claimants, Cyprus complained about Turkey to the EComHR for the following
reasons: the restriction of freedom of movement of the local population; the
death of numerous civilians during military operations; and the evacuation of
large numbers of people from their place of residence and confiscation of their
property.¥” The mentioned facts also formed the basis of the second
application by Cyprus on 21 March 1975.88 Thus, the Commission established
the personal model hypothesis for the first time with this decision. In this
context, the signatory state may recognize the guaranteed rights and
freedoms to everyone under its authority and responsibility regardless of its
borders. More specifically, authorized agents of a state (including diplomatic
craw and members of the army) are not limited to being within the jurisdiction
of the state while operating in another region.® If these agents obtain
additional control over people and property in another region, such
individuals and goods are regarded to be subject to the state’s jurisdiction.”

There was a difference of opinion among the authors on the theory
regarding this case. Sarah Miller stated that the Commission’s decision was
erroneous. According to her idea, this decision of the Commission is just to
indicate the difference between the formal jurisdiction established by the
annexation of a state and the real control or functional jurisdiction effectuated
by Turkey over Cyprus. More concretely, in Miller’s view, the control over

8 ]d., 197.

86 Supra note 7, 134-136.

87 Cyprus v. Turkey, ECHR No. 6780/74 & 6959/75, § 127 (1975).
88 ]d., § 128.

8 ]d., §129.

% Jd., §136.
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Cyprus is not exercised through state agents. This effective control is a
territorial jurisdiction (the spatial model) established over the zone of Cyprus.
She connected this explanation with the domination that Turkey has created
over Cyprus for many years.”!

However, Milanovi¢ disagreed with Miller’s view, emphasizing that the
court applied this assumption to focus on cases that emerged in the following
years. According to Milanovi¢, the model of effective control over the territory
mentioned by Miller does not apply in this case. He added that “it is likewise
simply anachronistic to read the Commission’s case law in light of Bankovic.
While it is true that, under the Commission’s approach, ECHR states parties
would be responsible for violating the ECHR whenever state agents exercise
authority and control over individuals, this does not mean that the issues of
attribution and the existence of breach of obligation are conflated, just that the
obligation is not limited territorially”.%?

The consequences of this case are the following: obviously, the EComHR
has a broad understanding of the concept of extraterritorial jurisdiction in this
case; and with this decision, the Commission implemented the concept of the
personal model, a new hypothesis, to the Strasbourg practice for the first time.

B. Ocalan v. Turkey: The Importance of Detention

One of the most important cases regarding the personal model hypothesis
is Ocalan v. Turkey.”® After Bankovié, the court first mentioned the application
of this model in Issa v. Turkey,** but it was finally declared inadmissible for
lacking proof. This case concerns the arrest of Abdullah Ocalan, leader of the
Kurdistan Workers Party (PKK), by the Turkish government in Nairobi, the
capital of Kenya.

In more detail, after being deported from Syria on October 9, 1998, Ocalan
requested asylum from countries such as Greece, Russia and Italy at different
times, but received a negative response. He was taken to the Greek consulate
building in Nairobi on February 2, 1999.% After long-term diplomatic talks,
the Greek representatives announced that the Netherlands would accept
Ocalan. At the end of the meetings, Kenyan agents brought Ocalan to Nairobi
airport to leave the country. However, unexpectedly, they handed over
Ocalan to Turkish soldiers who were waiting on another plane.® The claimant
applied to the court alleging that his rights in Articles 2, 3, 5, 14 and other

91 Sarah Miller, Revisiting Extraterritorial Jurisdiction: A Territorial Justification for
Extraterritorial Jurisdiction under the European Convention, 20 The European Journal of
International Law 1223, 1237 (2009).
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% Ocalan v. Turkey, ECHR No. 46221/99 (2005).

9 See Issa and Others v. Turkey, ECHR No. 31821/96 (2004).

% Supra note 93, § 13-15.

%1d., §16-17.
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relevant provisions of the Convention were violated.”” When the aspect of
extraterritorial jurisdiction of the case is examined, curious nuances emerge.
The necessary question is whether a violation that occurs far beyond the legal
space of the ECHR falls within Turkey’s jurisdiction.

In the preliminary ruling of the case, Turkey argued that the approach in
the Bankovi¢ decision should be applied. The main cause for this was that
Turkey compared this case with Bankovi¢ and requested a similar approach
from the Strasbourg Court. In other words, the court could apply the same
hypothesis for Turkey in this case, just as it adopted a decision of rejection
based on the legal space factor in Bankovi¢ decision. Yet the court rejected
such an approach.”® When this case was heard in the Grand Chamber, the
court tried to clarify the difference between Ocalan and Bankovi¢ and came to
the following conclusion:

“It is common ground that, directly after being handed over to the Turkish
officials by the Kenyan officials, the applicant was effectively under Turkish authority
and therefore within the “jurisdiction” of that State for the purposes of Article 1 of
the Convention, even though in this instance Turkey exercised its authority outside
its territory. It is true that the applicant was physically forced to return to Turkey by
Turkish officials and was under their authority and control following his arrest and
return to Turkey”.*

The issue that raises the question is whether the effective control
implemented by Turkey is about the person arrested or the place where the
incident took place. In the analysis of related opinions of the court, the main
issue is about the physical control that Turkey has directly generated over the
person.'® Thus, Turkey’s direct physical control over the person was the most
essential point that distinguished this case from Bankovic. Because the physical
force used in Bankovi¢ was from a long distance and was carried out by an
aerial attack.!

Several authors point out that Issa and Ocalan distinguish by the primary
implementation of the personal model. According to Hannum, both decisions
marked a turning point in the Strasbourg practice by introducing the personal
model after Bankovic.'® Nevertheless, according to some authors, this is not
the right approach. For instance, O’Boyle argues that none of Issa and Ocalan
defined the exact boundaries of the state’s jurisdiction. He considers that the
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court avoided discussing this fact. Therefore, none of the decisions can be
considered a turning point in the application of the personal model.!®

The essential results regarding this case are the following: with this case,
the court has shown that the human rights violation committed by the
contracting state can create a jurisdictional status even if it takes place outside
the legal limits of the Convention; and as opposed to Issa, Ocalan is a case in
which a state is ultimately held liable by applying the personal model to its
extraterritorial exercise.

C. Al-Skeini and Others v. the United Kingdom

The Al-Skeini case has long been the most interesting case in the history of
the court. This case concerned the amendment of some criteria adopted in
Bankovi¢ and the implementation of the personal model. The main theme of
the study is the occupation of Iraqi lands by the US Army and various
coalition states. According to Resolution No. 1441, adopted by the UN
Security Council on 8 October 2002, the British army occupied the Basra
region of Iraq and gained control on 5 April 2003.1® Relatives of six Iraqi
citizens who applied to the ECtHR claimed that the UK was responsible.
According to the claimant’s arguments, victims died in the following
circumstances: 1) when the first victim was on the street; 2) the second person,
as a result of the raid on his house by British soldiers; 3) with a bullet fired
from outside when the third person was in his house; 4) when the fourth
victim drove his car on the way; 5) the fifth victim was arrested by British
soldiers, beaten, and thrown into the Shat-al-Arab river. A few days later, that
person’s body was found by the British police on the riverbank; 6) the sixth
victim, Baha Mousa, was beaten to death while in custody after being arrested
by British soldiers.!® Therefore, his relative also made an allegation under
Article 2 (inappropriate investigation into the death fact) of the ECHR.!?”

The review of the case by the British courts. Al-Skeini was first heard in
British courts. This case was considered in the UK in three stages: High
Court;'® Court of Appeal;'®” House of Lords.!° The British courts have held
that the arguments raised against the five claimants are not covered by Article
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1 of the Convention. The court concluded that only violations concerning the
sixth claimant should be taken into account.

Firstly, while the case was heard in the Court of Appeal, Judge Lord Brooke
took a new view, contrary to the decision taken by the High Court. Judge
Brooke noted that in the analysis of this case, as in Bankovi¢, it is essential to
examine the personal model and the hypothesis of effective territorial control.
As an example of this view, he cited the case of a person being abducted by
state agents on another state’s territory.!!!

In fact, this argument had the potential to change the course of the case.
Because if the court had made a decision based on this argument, each of the
six claimants would have been subject to the jurisdiction of the UK.!2
However, Lord Brooke later stated that he did not criticize the approach in
Bankovi¢ and noted that the court did not have a chance to make a different
decision in this case.!!®

Moreover, Lord Brooke argued the court should examine whether there
has been a violation of Articles 2 and 3 of the Convention, which is the basis
of the claim. On the other hand, the Strasbourg Court must analyze whether
the respondent state has fulfilled its positive obligations related to the
violations. In this context, Baha Mousa is directly under the UK’s jurisdiction.
Sir Brooke based this argument on three facts: Mousa was arrested by British
soldiers; the victim was subjected to direct physical force; and he was detained
by British soldiers for some time in the UK-controlled prison.!* The judge
declared that the allegations of the other five claimants were inadmissible as
they were not under UK control. The British soldiers could not intentionally
and effectively create an obstacle to the rights and freedoms of the other five
claimants.!1®

Brooke has shown that the fact of direct control of victims (for instance, the
detention of a person in a prison) is a distinctive nuance. Nevertheless,
Milanovi¢ argued that this approach adopted by Lord Brooke and two other
Judges is inaccurate. By applying the personal model, there is no need to have
direct control over individuals. For instance, in the case of Pad and Isaak, the
personal model was still applied even though the victims were not under the
direct control of Turkey.!

Secondly, while analyzing the case, the House of Lords made the following
two important arguments referring to Bankovi¢: 1) the territory of Iraq is
outside the legal space of the ECHR, and 2) the jurisdiction of the contracting
state should be understood as state jurisdiction. In addition, the House of

1 Sypra note 109, § 80.
112 Sypra note 24, 189.
113 Supra note 109, § 80.
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15 [d., § 110.
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Lords assessed that although the UK was operating militarily in Iraq, its
troops were fewer and did not have effective overall control. In such a
situation, the UK could not fulfil its positive obligations under the ECHR. Due
to this, the House of Lords concluded that the UK did not have territorial
jurisdiction over the five claimants. Regarding the sixth claimant, the House
emphasized that jurisdiction was established only based on the personal
model.!"”

The ECtHR’s understanding of Al-Skeini. In this case, the Strasbourg Court
moved away from the narrow interpretation of jurisdiction in the decision of
Bankovi¢ and readjusted the concept of legal space. In this context, the court
concluded that if agents of a state exercise control over people in the territory
of another state, the state will be held responsible for the violation. As an
inference of this control, the state accepts the positive obligations stipulated
by the Convention towards those people. In fact, this approach revealed two
facts: a) rights and freedoms in the ECHR can be divided, and b) these rights
and freedoms can be adapted again.!'®

According to this decision, the Strasbourg Court abandoned the limits
applied by the concept of legal space adopted in Bankovic. The court stated
that if a signatory state occupies the whole or a portion of the territory of
another state, the state’s responsibility for protecting positive obligations
arises. If such responsibility is not established, there will be a massive gap in
protecting the rights and freedoms in that area.'

Although the court overturned some criteria in Bankovi¢ through this case,
Al-Skeini cannot be considered a turning point in Strasbourg’s history. This
argument is based on a necessary fact. Every time the court invoked the
personal model presumption, it cited such a fact: “Normally, the British army
used the public power Iraq could use”.’® From this argument of the court, it
can be considered that if the British army did not use public power and
committed a violation at a long distance, the UK’s responsibility would not
arise.

The consequences of Al-Skeini are the following: 1) in this case, the court
reorganized the concept of legal space of the Convention and interpreted it in
a broad sense; and 2) the personal model presumption, which was rejected in
Bankovi¢, was reapplied.
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IV. Alternative Models for Extraterritorial Application
of the ECHR

In addressing the extraterritorial application of the ECHR, scholars and
jurists have proposed alternative models to navigate the complexities inherent
in extending human rights protections beyond national boundaries. These
models offer varying perspectives on how to interpret and apply the
principles enshrined in the ECHR in situations where state actions transcend
territorial limits. By examining these alternative models, we gain insight into
the evolving understanding of state responsibility, jurisdictional reach, and
the protection of fundamental rights in an increasingly interconnected world.
This section explores key alternative models proposed within legal discourse,
shedding light on their respective merits, challenges, and implications for the
extraterritorial application of the ECHR.

The ECHR stands as a cornerstone of international human rights law,
safeguarding fundamental freedoms and liberties within the territorial
jurisdiction of its signatory states. However, as the global landscape evolves,
challenges arise concerning the application of the Convention’s protections
beyond national borders. This entry delves into alternative models proposed
to navigate the complexities of extraterritorial application, addressing issues
such as state accountability, jurisdictional reach, and the protection of
individuals in areas beyond direct state control. It has been established that
the ECtHR mainly applied two diverse models in extraterritorial armed
conflicts: the spatial model and the personal model. However, there are also
alternative jurisdictional models for the extraterritorial military activity of
states. The biggest reason for the emergence of these models was the
incomprehensible situation created by the ECtHR regarding extraterritorial
jurisdiction. Many experts objected to the Court’s failure to employ territorial
and personnel models in the right place. In fact, they were not wrong at all.
These discussions, which started in the 1990s, flared up in the early 2000s,
especially after the Bankovi¢ case.’! As a result, although a number of ideas
and arguments were voiced in the direction of solving this confusion, it seems
that the models proposed by Judge Bonello and Professor Marko Milanovi¢
were the most popular in theory and practice. These are the “Functional
Model” proposed by Judge Bonello in the case of Al-Skeini and the “Third
Model” established by Marko Milanovié. This part of the study provides an
analysis of these models in detail.

A. The Functional Model

Sir Bonello, one of the judges in the case of Al-Skeini, first presented the
functional model hypothesis in his concurring opinion.!?? In fact, this model

121 Supra note 24, 228.
122 See supra note 8, 78-86 (Bonello, J., concurring).
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is more of an improved hypothesis than a new approach to the extraterritorial
application of the ECHR.!? Although Judge Bonello agreed with the court’s
final decision, he believed that the model on which the court based it was
wrong. The Court needs to use convenient reasoning when applying the
personal model hypothesis and interpreting the state’s responsibility.1*

In other words, he considers that the court interpreted the models it
applied in numerous cases analysed until Al-Skeini, either in a broader sense
or, as in the case of Bankovi¢, in a very narrow framework. Therefore, Judge
Bonello put forward the idea of five commitments that member states to the
Convention must fulfil unconditionally:

“a) by not violating any human rights (under the control of state agents); b) by
establishing a regime to prevent human rights violations; c) by investigating
allegations of human rights violations; d) by punishing state’s agents who violate
human rights; e) by compensating the damage caused to the person whose rights have
been infringed” 1>

Judge Bonello argued that if any of these obligations under the control of a
state were infringed, that state was responsible. He considers that the
jurisdiction of the state coincides with the concept of authority and control
that it creates in another territory. In this context, it is immaterial whether the
jurisdiction is internal or extraterritorial in accordance with the obligations
under the ECHR. The jurisdiction should be understood as a functional
concept. If a state has control over a certain area, any type of violation that
occurs will be subject to the state’s jurisdiction.!?

On the other hand, Bonello assumes that the boundaries of the state’s
jurisdiction are limited by the liabilities arising from the Convention. Thus, if
the violators of the Convention are under the control and authority of the
signatory state, these actions are considered to have occurred as a logical
result of the state’s power.!”

Afterwards, an essential question arises naturally. How to determine whether
the state establishes authority and control over individuals? According to his
argument, the existence of such authority and control depends on whether
the state fulfils its obligations under the Convention. In this context, the
functional jurisdiction of the state will set up a natural inference. It means that
if a signatory state lacks the power to enforce its obligations in another
territory, it has no authority and cannot exercise any influence.!?
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Moreover, the basis of Judge Bonello’s idea was not to seek new ways and
methods to solve the jurisdictional problem but to analyse the principles of
human rights and the fundamentals underlying the concept of jurisdiction.
Thus, Sir Bonello, who agreed with the common opinion of other Judges in
Al-Skeini, pointed out that the functional model for determining
extraterritorial jurisdiction is more convenient than other models.'”

Although I agree with the idea of Judge Bonello, I consider that the factual
circumstances of each case must be considered to apply the most appropriate
jurisdiction model. In addition, when making a decision on a case, the court
should compare the hypothesis implemented in previous cases. The author
thinks that although the feature of functionality can show itself in the personal
model, it does not coincide with the territorial model. Because, in cases such
as the state’s power applied at a distance, there can be no question of a sign of
functionality. Therefore, this hypothesis, which Bonello claims, can be useful
for a more personal model approach.

On the other hand, it is impossible to consider the five principles proposed
by Bonello in all cases. Because, to protect the balance policy, the Strasbourg
court must have an individual approach to each case. However, Bonello’s
proposal does not coincide with the principle of the individual approach.

B. The Third Model

Taking into account the differences between territorial and personal
models, one of the proposed alternative models appears in the academic
sphere. In other words, several years of research into the legal relationship
between armed conflict and human rights has led to the emergence of a new
alternative model. As is known, the most important nuance underlying the
personal model is the obligation of state agents to protect the human rights
and freedoms that they control. This obligation also applies to violations
outside the state’s territory. These are positive commitments that the state
must fulfil. However, some questions arise: Are the boundaries of the
obligation to respect human rights limited by the jurisdiction of the state?
Why is the condition of protecting the negative obligation not applied to the
state in every place where it can establish control? All these questions create
the hypothesis of the Third Model proposed by Marko Milanovi¢.!* He
generated this hypothesis based on the discussion on the sovereignty
character of the jurisdiction and the positive and negative differences in the
ECHR commitments.

The distinction between a state’s liability to respect human rights and its
liability to protect human rights is conditional. In fact, if the state has ensured
the protection of these rights, it means that the state has taken all necessary
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preventive measures to ensure that the rights are not violated.”®! An example
of this is the case of Veldsquez-Rodriguez v. Honduras. In this case, the Inter-
American Court of HR noted that the state must thoroughly and fully
investigate violations of the rights protected by the Convention. On the other
hand, if the state does not ensure the free and full use of its rights by the
persons under its control, it will be considered to have infringed its positive
commitments.’®> This decision indicated that the state should protect the
rights under the Convention, and if an infraction occurs, it must fulfil its
obligation to investigate and punish.!®

To violate the obligation to respect human rights, it is enough for the state
to form control over the activities of its agents. Nevertheless, as mentioned
above, the obligation to preserve human rights involves taking several
measures, such as defence, detention, and punishment. As can be seen, the
capacity for negative and positive obligations is not the same. Due to this,
Milanovi¢ considers that if the jurisdiction limitation can be applied for the
performance of positive commitments, similar situations are not valid for
negative obligations. Simply put, Milanovi¢ points out that the obligation to
respect human rights is flexible and that these liabilities are viable
worldwide.!3

Within this framework, Milanovié¢ analyzes Article 1 of the ECHR. He states
that this article only mentions the function of the states to defend human
rights, that is, the positive obligation. The question is, does this article of the
Convention provide for the commitment to respect human rights (negative
obligation)? Yes, of course. The fact that Article 1 of the ECHR does not
mention the obligation to respect human rights does not mean that negative
obligations can be ignored. In respect of Milanovi¢, the negative liabilities
stipulated in the ECHR and other human rights conventions are clear from
the interpretation of the relevant articles. In simple words, the commitment to
“protect human rights” mentioned in Article 1 also includes the obligation to
“respect human rights”. The only separation is that while positive obligation
can be limited, negative obligation always exists for states everywhere.'%

Milanovi¢ implemented this hypothesis in the case of Al-Skeini. He argued
that if UK soldiers had not established effective control in the Basra region of
Iraq, the UK would not be held responsible for the infringements. Yet
according to Milanovi¢, UK jurisdiction would be deemed to have arisen even
for such a case. Because even if the UK did not set up effective control in the
region, it had a negative obligation to prevent human deaths.!
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Milanovi¢’s core concept was that the third model would replace the
previous versions.’” However, in my view, there is no need to replace the
existing models with the third model. First, distinguishing between positive
and negative commitments is inappropriate for the Court case law and, as
Milanovi¢ indicated, would even lead to radical discrimination. Moreover,
Milanovi¢ notes that there is a risk in implementing the third model. He adds
that this model is difficult for the ECtHR’s Judges to enforce and it is
impossible to know how it will work in practice.'

Second, suppose that this model is applied to international armed conflicts.
In this case, the state should always respect individuals’ right to life, right to
liberty and security. However, expecting governments to uphold obligations
equally in times of peace and conflict would be absurd. Therefore, the
Strasbourg Court does not allow the state to ignore negative obligations under
the pretext of war. For instance, the court concluded in Hassan that a state
cannot deprive individuals of liberty for arbitrary reasons.'®

I can complete Milanovi¢’s ideas with one word. In my opinion, it is about
implementing a balance. However, what would achieving balance provide
us? Even if it gives nothing, it will still provide something. Contracting states
will henceforth refrain from committing human rights violations unless
necessary during extraterritorial armed conflicts. In other words, the
balanced model promotes the harmonization of legal frameworks by
recognizing the complementary nature of human rights law and International
Humanitarian Law. Rather than viewing these legal regimes as conflicting or
mutually exclusive, the balanced model seeks to reconcile their provisions to
ensure a comprehensive and coherent approach to addressing human rights
violations in situations of armed conflict or occupation.

C. The Balanced Approach

Within academic discourse, there is growing recognition of the limitations
of traditional jurisdictional models and the need for innovative solutions that
reconcile conflicting interests and promote harmonious relations between
states. Scholarly literature exploring alternative approaches to extraterritorial
jurisdiction provides intellectual backing for the adoption of a balanced
model, highlighting its potential to enhance legal coherence, mitigate
jurisdictional conflicts, and safeguard fundamental rights. This framework is
the basis of the balanced approach proposed by the author. It is a reality that
the cases of Al-Skeini, in particular, played a significant role in applying the
Convention to extraterritorial armed conflicts and shedding light on the
problems between the ECHR and IHL. Until this case, the traditional
approach of the Strasbourg court was to apply the Convention to armed

137 [d., 219.
138 [d., 221.
139 Hassan v. the United Kingdom, ECHR No. 29750/09, § 105 (2014).

110



BAKU STATE UNIVERSITY LAW REVIEW VOLUME 10:1

conflicts, ignoring or paying less attention to IHL norms.!** The most obvious
example of this was the comments in Bankovi¢ that the norms of ECHR were
“indivisible” and “non-tailored”.!*!

However, the court held the opposite opinions in numerous cases before
that case. For example, the court stated in the McCann that the Convention
would not impose an “unrealistic burden” on member states.!*? In addition, in
the case of Osman, the court noted that any obligation in the Convention
could not impose an “impossible and disproportionate burden” on the
contracting party.!® Subsequently, the court abandoned the strict
interpretation of the provisions of the ECHR and concluded that it is essential
to consider the norms of IHL during armed conflicts. The ECtHR’s first
mention in Al-Skeini that the rules of the Convention were “divided and
harmonized” were initial steps in this direction.*

All these innovations created such a question in itself. If the norms of the
Convention can be divided and adapted for extraterritorial application, why
ignore the reference to IHL norms? Although the reference approach
introduced by the court was a new method called the reconciliation of the
ECHR and IHL, it was not revolutionary.* On the other hand, it is incorrect
to say that each of the preliminary measures toward this harmonization
started with Al-Skeini. Because in the case of Varnava v. Turkey, the court
considered it appropriate to interpret Article 2 “as far as possible in the light
of the common standards of International Law, including IHL norms”.'¢

So can the ECtHR’s direct application to IHL norms be considered an
intervention in another legal system? In theory, several have criticized the
broad interpretation of the jurisdiction in the ECHR and its implementation
in extraterritorial armed conflicts. The most necessary factor underlying the
critical argument was the scope of application of Article 1 of the Convention.
They believe that the direct application of the ECHR to armed conflicts may
damage the norms of IHL, and pit two areas of law against each other.'”

140 Silvia Borelli, Jaloud v Netherlands and Hassan v United Kingdom: Time for a Principled
Approach in the Application of the ECHR to Military Action Abroad, 16 Questions of
International Law 25, 41 (2015).

141 Sypra note 7, § 75.

122 McCann and Others v. the United Kingdom, ECHR No. 18984/91, § 200 (1995).

143 Osman v. the UK, ECHR No. 23452/94, § 116 (1998).

144 Sypra note 8, § 137.

145 Luke Dimitrios Spieker, Does Article 15 ECHR Still Matter in Military Operations Abroad?
The UK Government’s “Presumption to Derogate” — Much Ado About Nothing?, 79 Heidelberg
Journal of International Law 155, 168 (2019).

146 Varnava and Others v. Turkey, ECHR No. 16064/90, § 185 (2009).

147 Jonathan Morgan, Richard Ekins and Guglielmo Verdirame, Derogation from the
European Convention on Human Rights in Armed Conflict: Submission to the Joint
Committee on Human Right, § 2 (2017). Available at:
https://judicialpowerproject.org.uk/derogation-from-the-european-convention-on-human-
rights-in-armed-conflict-submission-to-the-jchr/ (last visited Feb. 7, 2024).

111



https://judicialpowerproject.org.uk/derogation-from-the-european-convention-on-human-rights-in-armed-conflict-submission-to-the-jchr/
https://judicialpowerproject.org.uk/derogation-from-the-european-convention-on-human-rights-in-armed-conflict-submission-to-the-jchr/

FEBRUARY | 2024 HUMAN RIGHTS

However, the fact that the court takes into account IHL norms and makes an
exception in the articles of the Convention cannot be considered interference.
In other words, the court’s reliance on differences between the IHL and the
ECHR when determining a state’s extraterritorial jurisdiction cannot be
considered an arbitrary limitation.!8

The theorists criticizing the interaction of the ECHR with the IHL system
during its extraterritorial application raise another question that will lead to
discussion. Can absurd consequences appear when applying the provisions
of the Convention to International Armed Conflicts? According to them, such
a reference can have absurd and harmful inferences.'* As an instance, Article
2 of the ECHR can be interpreted as prohibiting the killing of enemy forces in
armed conflicts unless there is a severe need to protect life. On the other side,
Article 5 can be interpreted as a rule limiting the capture of prisoners of war.
As a cause, the lack of norms regarding prisoners of war in the list of
exceptions in Article 5 can be cited. Therefore, this case does not allow the
application of detention for prisoners of war.!®® Nonetheless, in terms of IHL
norms, it is normal to kill combatants in a legal war and restrict the freedom
of prisoners of war. In appearance, the provisions of the Convention cannot
be applied to armed conflicts without considering the norms of IHL. In respect
of Meirer, while such a critical approach is to be taken seriously, it should not
be overstated.!!

In general, two essential factors should be analyzed in order not to get an
absurd result during the relationship of the ECHR with IHL: the time and
nature of the control (over the territory or people) established by a member
state in another territory must be clearly defined; the second is to focus on
Articles 2 and 5 of the ECHR and the existence of exceptions under Article 15.
For example, an exception in Article 2 for “deaths resulting from lawful acts
of war” would not produce the absurd inferences that critics claim. As can be
seen, the ECtHR should not interpret the rules of the Convention (especially
Articles 2, and 5) in a strict and radical way.’® In this regard, on the
interpretation of Article 2, the IC] Advisory Opinion on Nuclear Weapons
stated that IHL norms on the use of lethal force in international armed
conflicts constituted a “lex specialis”, and that IHL should be referred to for
the precise meaning of these acts.!
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Despite these efforts, the Strasbourg court indicated that the application of
Articles 2 and 5 to International Armed Conlflicts is not an essential element
for states to invoke the derogation. In particular, the court’s approach in the
case of Hassan was to interpret IHL norms with due regard, even if states
invoked no derogations.’® Moreover, determining the reconciliation between
IHL and the ECHR under Article 5 was one of the commendable steps taken
by the Strasbourg court. For example, the court noted in Hassan that the
circumstances of derogation in Article 5 should be harmonized with IHL
norms on detention “as far as possible”.’® The ECtHR must consider the
norms of IHL in each case and avoid a strict interpretation of the rules of the
Convention.

The “balance approach” model is not necessarily intended to replace other
models outright. Instead, it offers an alternative framework that can
complement and enhance existing models, particularly in contexts where they
may be inadequate or insufficient. Each model has its own strengths and
limitations, and the choice of which to apply may depend on the specific
circumstances of a case or situation.

The goal of introducing the “balanced approach” is to provide a more
comprehensive and flexible framework for analyzing extraterritorial
jurisdiction under the European Convention on Human Rights (ECHR). By
acknowledging the complexities of state sovereignty and human rights
obligations in diverse contexts, the “balance approach” seeks to offer a
nuanced understanding that can address gaps or shortcomings in existing
models.

Therefore, rather than replacing other models, the “balance approach”
aims to enrich the discourse surrounding extraterritorial jurisdiction and
contribute to a more robust understanding of states’ responsibilities in
protecting human rights, both within and beyond their borders.

Thus, under the “balance approach”, the concept of jurisdiction in the first
article of the ECHR is interpreted in a flexible and contextual manner, taking
into account the need to balance state sovereignty with the protection of
human rights, particularly in extraterritorial contexts. This interpretation
enables a more comprehensive analysis of state responsibility and
accountability for human rights violations, ensuring that individuals are not
left unprotected simply because their rights are affected beyond the state’s
borders.

To better understand the balanced approach, it is useful to focus on its
positive and negative. On the one hand, the main advantages of the balanced
approach to extraterritorial jurisdiction under the ECHR include: By
emphasizing proportionate responses, the balanced approach ensures that

154 Sypra note 139, § 103.
155 1d., § 104.
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human rights are upheld without unduly infringing on legitimate state
interests, such as national security. This helps strike a delicate balance
between protecting individual rights and accommodating states” concerns,
promoting a more equitable and effective resolution of jurisdictional disputes.

The balanced approach recognizes the importance of considering the
specific circumstances of each case when determining jurisdiction under the
ECHR. This allows for a more nuanced understanding of extraterritorial
human rights violations, taking into account factors such as the severity of the
violation, the nature of state involvement, and the impact on affected
individuals.

By encouraging cooperation and dialogue between states and international
bodies, the balanced approach fosters a collaborative approach to upholding
human rights standards. This may lead to increased information sharing,
coordinated responses to human rights violations, and diplomatic efforts to
address systemic issues, ultimately enhancing the effectiveness of human
rights protections in extraterritorial contexts.

One of the key advantages of the balanced approach is its emphasis on the
protection of vulnerable populations, such as refugees, migrants, and civilians
affected by armed conflict. By prioritizing the needs of these individuals and
implementing targeted protection measures, the balanced approach ensures
that those most at risk of human rights abuses receive adequate safeguards
and support.

In summary, the balanced approach offers a pragmatic and adaptable
framework for addressing extraterritorial human rights violations under the
ECHR. By balancing the protection of human rights with the legitimate
interests of states, this approach promotes effective and equitable
jurisdictional outcomes, ensuring robust human rights protections in an
increasingly complex global landscape.

On the other hand, while the balanced approach to extraterritorial
jurisdiction under the ECHR offers several advantages, it also has some
drawbacks. The balanced approach relies on states to strike a proportionate
balance between human rights protection and their legitimate interests.
However, there is a risk that states may abuse this discretion to justify human
rights violations under the guise of national security or other state interests.
Without robust checks and balances, states may exploit the ambiguity of the
balanced approach to evade accountability for their actions, undermining the
effectiveness of human rights protections.

The balanced approach adds a layer of complexity to jurisdictional analysis
under the ECHR. Unlike traditional models that provide clear, objective
criteria for determining jurisdiction, the balanced approach requires a
nuanced consideration of multiple factors, including the specific
circumstances of each case. This complexity can create legal uncertainty and
make it challenging for states and individuals to predict the outcome of
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jurisdictional disputes, potentially leading to prolonged legal battles and
inconsistent rulings.

One of the main drawbacks of the balanced approach is its inherent
subjectivity and reliance on judicial interpretation. Determining the
appropriate balance between human rights protection and state interests can
be highly subjective and may vary depending on the interpretation of the
court adjudicating the case. This lack of clear, objective criteria may lead to
unpredictable outcomes, undermining the certainty and predictability of
jurisdictional decisions. However, there is no need to be afraid of unexpected
results. Because the court did not take into account the criterion of subjectivity
and the specific features of the violation, it has been criticized so far. Perhaps,
this criterion will create conditions for restoring the reputation of the court on
the relevant issue.

In summary, while the balanced approach offers a pragmatic framework
for addressing extraterritorial human rights violations, it also presents several
drawbacks, including subjectivity in interpretation, potential for state abuse,
and legal complexity. Efforts to mitigate these drawbacks, such as enhancing
transparency, accountability, and oversight mechanisms, are essential to
ensure the effectiveness and integrity of the balanced approach under the
ECHR.

Applying the balanced approach model in a court case involves
considering the specific facts and circumstances of the case to strike a
proportionate balance between protecting human rights and accommodating
legitimate state interests. Here is how the application of this model might play
out in a hypothetical court case. Suppose there is a case before the ECtHR
involving allegations of extraterritorial human rights violations by State X.
The allegations concern State X’s involvement in drone strikes targeting
suspected terrorists in a foreign country, resulting in civilian casualties.

Assessment of Human Rights Violations: The court would begin by
assessing the alleged human rights violations in light of the principles
established under the European Convention on Human Rights (ECHR), such
as the right to life (Article 2) and the prohibition of torture and inhuman or
degrading treatment (Article 3). The court would consider the severity and
scope of the alleged violations, including the number of civilian casualties and
the extent of suffering inflicted.

Evaluation of State Interests: Next, the court would evaluate the legitimate
interests invoked by State X to justify its actions, such as national security
concerns or the fight against terrorism. State X may argue that the drone
strikes were necessary to protect its citizens from imminent threats posed by
terrorist groups operating in the region. The court would carefully examine
the evidence presented by State X to substantiate its claims and assess whether
the measures taken were proportionate to the threat posed.
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Balancing Test: Using the balanced approach, the court would weigh the
competing interests of protecting human rights and accommodating state
interests. The court would consider factors such as the necessity of the
measures taken, the proportionality of the response, and the availability of
less intrusive alternatives. It would strive to strike a fair and equitable balance
between these competing interests, taking into account the specific context of
the case and the rights at stake.

Judicial Review Outcome: Depending on the application of the balanced
approach, the court may reach different outcomes in the case. If the court finds
that State X’s actions were proportionate and necessary to address legitimate
security concerns, it may conclude that there was no violation of the ECHR.
However, if the court determines that State X’s actions were disproportionate
or arbitrary, resulting in egregious human rights violations, it may find State
Xin breach of its obligations under the ECHR and order appropriate remedies
or compensation for the victims.

Overall, the application of the balanced approach in a court case involves a
careful and nuanced assessment of the competing interests at play, with the
aim of ensuring robust human rights protections while accommodating
legitimate state concerns. The outcome of the case will ultimately depend on
the court’s determination of the facts and its application of the relevant legal
principles under the ECHR.

The author concludes that the Strasbourg Court should not interfere too
much with the Geneva Conventions, but should also protect the reputation of
the ECHR. To do this, as I mentioned above, is done with balance. Therefore,
there is no nuance that we can say that this is the most effective model for the
current era. The Court may apply both models, depending on the
circumstances of the case, to maintain a balance between the Conventions.
Only on the condition that justice is not violated. By respecting the principles
and customary norms of IHL, the balanced model acknowledges the unique
legal framework governing situations of armed conflict and strives to
maintain harmony between human rights obligations under the ECHR and
the exigencies of warfare.

Conclusion

A problematic aspect of the subject was Article 1 of the Convention, which
defined jurisdictional boundaries. Article 1 of the ECHR stipulates that
member states must preserve the rights and freedoms specified in Section I of
this Convention “within their jurisdiction”. The most significant question that
arose in this direction was how and by what methods the extraterritorial
application of the Convention would be carried out. The numerous case
practices of the Strasbourg Court revealed various approaches.

This research analyzed the most important cases implemented by the
ECtHR. Based on these cases, the Strasbourg Court developed two essential
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hypotheses. First is the spatial model, which accordant with the court, if the
signatory state can establish full or partial effective control over the territory
of another state, it should also be responsible for violations of law that may
occur in that territory. This study examined that this control also must be
“effective” in accordance with the case law. Secondly, this study points out
the cases based on the personal model and indicates its results. The use of
physical force against or detention of people in another state by authorized
state agents would create an opportunity for the application of this model.

Another consequence of this study is the examination of alternative models
regarding the interpretation of Article 1 of the ECHR. The functional model
put forward by Sir Bonello, one of the Judges in Al-Skeini, was based on the
connection between control and obligations of states. If a state is able to
originate functional control, it must in any case fulfill its obligations under the
ECHR. Another alternative model is called “The Third Model” implemented
by Marko Milanovi¢. This model is based on the comparison between
negative and positive obligations. In this context, the article concludes that
while positive commitments are enforceable within certain jurisdictional
boundaries, negative commitments remain valid everywhere. Additionally,
this study used the method of legal analysis, disputing the proposal that the
third model should replace the others. The author compared Milanovic¢’s
suggestion with several cases and concluded that the personal model and the
third model provided equal outcomes.

Finally, it can be concluded that the Strasbourg Court should resort to the
policy of balance in order to regulate the participation of member states of the
convention in armed activities carried out on the territory of other countries
for many years. In fact, they started to do it late. The Strasbourg Court realized
that their radical approach against states for human rights violations in armed
conflicts led to a major collision: It should not turn into a power struggle
between the ECHR and the Geneva Conventions.

In conclusion, the proposal for a balanced model of extraterritorial
jurisdiction represents a progressive step towards addressing the
complexities of modern transnational legal challenges. By synthesizing
principles from the territorial and personal models, while incorporating
additional factors, the balanced model offers a principled and pragmatic
framework for adjudicating cross-border cases with fairness, efficiency, and
respect for international norms. Its adoption would signal a commitment to
advancing the rule of law in an increasingly globalized legal landscape.
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ANNEX1
Table 1. The ECtHR’s cases on extraterritorial jurisdiction
The factor in Does
The ECtHR’s Applicable Violated the base of extraterritorial
Cases Model human rights | extraterritorial | jurisdiction
jurisdiction exist?
oht to Li
Kig dt to 1birty Occupation,
a ILt fecurl y,t The Exercise of
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protection of .
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property, etc.
Right to life,
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. Spatial _ from distance
Belgium right to an . No
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to a fair trial Territory
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o political,
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Armenia , military
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to respect for | the territory of
private and another state
family life, etc.
Right to life The control of
’ tat t
prohibition of (S) aef a§§n1z
\
Issa v. Turkey Personal torture, right to p P : No
liberty and and things in
security. efe the territory of
y, et another state
Detaining th
Prohibition of Viec’?ilrrr??ngthee
torture, right to territory of
Ocalan v. liberty and y
Turkey Personal security another state Yes
7 d .
prohibition of ; nsichs lfI;‘cfce
discrimination phy . ]
against him
Right to life The killing of
. le in th
.. (inappropriate PEOP (,e e
Al-Skeini v. the . .. territory
UK Personal investigation offectivel Yes
into the death Y
fact) controlled by a
state
Detaining the
Right to life, victim in the
Hassan v. the prohibition of territory of
UK ' Personal torture, right to | another state Yes
liberty and and using
security physical force

Source: Compiled by the author.
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Vakilin stini intellektli komokgisi vo pesa
davranis qaydalari: Azerbaycan ve ABS
qanunvericiliyinin miiqayisoli tahlili

Riifat Nagyev*

Annotasiya

Siini Intellekt (bundan sonra — SI) artiq hiiquq da daxil olmagqla, bir cox sahada giindalik
olaraq tatbiq edilir. SI-don istifadonin artan tempda davam etmasi 6zii ilo barabar ham
iistiinliiklor, ham da risklor gotirir. Belo ki, SI islorin avtomatlasdirilmasi, hiiquqi
arasdirmaya ayrilan vaxtin azaldilmas: va hiiquqi yazimin daha tez tortib edilmasi kimi
iistiinliiklara malikdir. Bununla bela, vakilin yeni, siini intellektli komakgisi yanhs faktlarin
tagdim edilmasi va fordi malumatlarim yayilmas: kimi risklari da 6ziinda dagiyir.

Bu magqalada Si-nin vokillik pesasina tasiri ABS-da bir sira vakillor kollegiyalar:
tarafindan qabul edilmis tanzimlamoalar kontekstinda aragdirilir. Hamcinin yazida hamin
sonadlarlo Azarbaycandaki vakillik pesasini tonzimloyan aktlar miiqayisali olaraq tohlil
edilmis, milli qanunvericilikdoki bosluglar ~miiayyanlosdirilmisdir. Sonda isa SI
texnologiyasindan  istifadonin  camiyyatds  siiratlo  yayilmasim  nozara  alaraq
qanunvericilikdoki bosluglarin aradan qaldirilmas ticiin tokliflor verilmisdir.

Abstract

Artificial Intelligence (Al) is already applied daily in every field, including law. The
continued growth of Al use brings with it both advantages and risks. Thus, Al positively
affects the automation of tasks, improves legal research efficiency and expedites document
drafting. On the other hand, it creates risks, such as providing fictional and wrong facts due
to misrepresentations and data privacy violations.

This article examines the impact of Al on the legal profession in the context of recent Al
regulations adopted by US bar associations. By comparing those documents with the
existing legal framework in Azerbaijan, we identify significant gaps in national legislation.
Considering the growing public adoption of Al technology, we propose measures to
eliminate gaps in the legislation.
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B. Azarbaycan Respublikasinin qanunvericiliyinds vakillorin faaliyyetinin
tONZIMIBNMBST ... 131

LA =] 5 (o= TR 135

Giris
{ini Intellekt (bundan sonra — SI) hiiqugqi suallara her zaman dogru
cavab verirmi? Sualin cavabi ticiin “ChatGPT 3.5”! ilo aparilmis
asagidaki dialoqa baxmagq kifayatdir:

“Istifadaci: Istehlakct aldigr mali hans: miiddatda qaytara bilar?

ChatGPT: Azarbaycanda istehlakcilar, aldiglart mali miiayyon bir miiddat arzinda
qaytara bilirlar. Bu miiddat 10 giin tayin edilmisdir. Bu qaytarma miiddati, malin
qiisurlu va ya istehlakciya uygun golmomasi hallarmda tatbig olunur. Istehlakct
moahsulu taslim aldig1 giindon etibaran 10 giin arzinda satictya bildiris edarok mahsulu
qaytara bilar. Ancaq qaytarma haqqinda daha atrafl malumat almagq iigiin Azarbaycan
Respublikasinin miivafiq ganunvericiliyini atrafl: sakilda yoxlamagq onomlidir” .

[k baxisdan ciimlslarda heg bir problem yoxmus kimi goriinse de, miiddat
14 giin avezine yanlis olaraq 10 giin kimi gostarilmisdir.? Bununla da
“ChatGPT”-nin  hiiqugi  suallar1  “miikemmsal”  deracade  yanlis
cavablandirdigini deyo bilarik.

Hiiqugsiinaslarin aksariyyati SI-dan istifadaye miisbat yanassa da, bazilori
miiayyen risklars gors narahatliglarin moévecud oldugunu disiiniirlar.? Bu
risklor vakillerin pesakar davranis qaydalarinda (vekillik qaydalar1) da 6z
oksini tapmis dogrulug, maxfilik, konfidensialliq va tohliikesizlik prinsiplari
ilo baglidir.* Vakillarin isa SI-nin taqdim etdiyi yanlis malumata asaslanmasi
ham fardi, hom da pesokar saviyyads manfi naticalara sebab olmagqla yanasi,
timumilikds adalst mithakimesinin hayata kegirilmasins de mane ola bilor.
Belo ki, vokil Si-nin verdiyi melumatlar1 yoxlamadig1 iiciin miistarisine
layiginca hiiquqgi xidmat gosters bilmeadikde ve ya mahkemays teqdim
edilmis uydurma faktlar mahkemsalarin is yiikiinii asassiz olaraq artirdiqda

1 “Open Al” sirkatinin 30 noyabr 2022-ci ilde dialoq qura bilan SI “chatbot”-u “ChatGPT”-ni
toqdim etmasindan artiq bir ilden ¢ox miiddat kegir. O vaxtdan bari “ChatGPT”-nin
istifadaci say1 yiiz milyonlara ¢catmis, hatta bu “chatbot” vakillik va tibb {izrs lisenziya
imtahanlarindan ke¢misdir. Daha atrafli bax: Somesh Jha, Will ChatGPT take your job — and
millions of others? (2023), https://www.aljazeera.com/ features/2023/3/28/will-chatgpt-take-
your-job-and-millions-of-others (son baxis 17 fevral 2024).

2 “Istehlakcilarin hiiquglariin miidafissi haqqinda” Azarbaycan Respublikasinin Qanunu,
mad. 15.1 (1995).

3 Hiiquqla bagl islerin SI asasinda avtomatlasdirilmasinda maraqli olan hiiqugsiinaslarin
51%-nin miivafiq islordes “ChatGPT” va ya digar bir yaradici Si-nin totbiq edilmali

oldugunu hesab edirler. Bununla yanas;, istirak¢ilarin 62%-i is yerinde “ChatGPT” vo ya
digor bir yaradic1 SI-nin tatbiginin riskli oldugunu diisiiniir. Bax: Thomson Reuters
Institute, ChatGPT and Generative Al within Law Firms, 7, 14 (2023).

4Yeno orada, 15.
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bir sira hiiquqi problemlar ortaya gixacaqdir. Bununla yanasi, Si-den istifade
edarkan konfidensial melumatlarin yayilmasi da nazers alinmali risklarden
biridir. Bels ki, malumatlarin gizliliyi ile bagh “Custom GPT”-larle aparilmis
aragdirma bu ciir riskin real oldugunu gosterir. Natice etibarils Si-ys bu
sokilda etibar etmoak voakillik qaydalarmin pozulmasi ilo yanasi, odalst
mithakimasinin isine mane ola vo vakillarin pesokar niifuzunu sual altinda
goya biler.

Sadalanan etik ve hiiquqi problemlsrin qarsisinin alinmasi maqsadils
avvelco AB$S ve Azearbaycanda qiivveds olan vakillorin peso davranisi
qaydalar1 miiqayisali gokilde todqiq edilocekdir. Daha sonra ise ABS
tacriibasinden yararlanaraq Azarbaycanda da bu sahadaki bosluglarin aradan
qaldirilmasi ticlin miivafiq toklifler irsli siiriilocekdir.

Bu moaqalade wvakillik gaydalari dedikde asagidaki ABS vakiller
kollegiyalar1 torafinden gobul edilmis senadlor nezerds tutulmusdur:
Amerika Birlogmis Statlar1 Vokillor Assosiasiyasi (“ABA”) ve Kaliforniya Statt
Vakillar Kollegiyasi. ABS-nin vekillik gaydalariin tadqiq edilmasinin sababi
isos hom ABS-nin Si texnologiyasinin inkisafi baximindan lider 6lko olmasi,
ham da Si-den istifads ilo bagl vokiller {igiin talimatin ilk dafe Kaliforniyada
gebul edilmasidir.’

Beloliklo, maqalonin I hissesinde Si-nin hiiquq tecriibesinda totbiq
edilmasinin miisbat vo manfi teraflori qiymatlondirilacakdir. II hissada ise
ABS-daki vekillik qaydalar: son dayisikliklarls birlikde miizakire olunacaq ve
daha sonra Azerbaycan ¢arcivesinde movcud veziyyst giymetlondirilerek
miivafiq dayisikliklar irali stiriilocokdir.

I. Siini intellektin vokillar torafindan istifadasi:

tistiinliiklar va risklar

SI texnologiyasinin siiratle inkisafinin tesirlori hiiquq praktikasinda da
goriinmaya baglamisdir. Bels ki, bu texnologiya miixtalif senadlarin hiiquqi
ekspertizasi, roylorin hazirlanmasi, hiiqugi arasdirmanin aparilmasi,
moahkamsa naticalarinin prognozlasdirilmasi ve miiqavilalarin idars olunmas:
kimi bir sira iglorin siiratli gdriilmasine yardimgi olur.6 Bununla bels, Si-yo xas
olan “halliisinasiya” problemi, yoni ger¢ok olmayan malumatlarin
yaradilmas: hiiquq tacriibasinds islorin avtomatlasdirilmasina qarsi baslica
manealardandir. Homginin SI terafindan hiiqugi asas olmadan bayiik hacmda

5 Daha atrafli bax: The Global Al Index (2023),
https://www.tortoisemedia.com/%?20intelligence%20/global-ai/#rankings (son baxig 17 fevral
2024); California Bar Passes Disclosure and Billing Guidelines for Al (2023),
https://news.bloomberglaw.com/business-and-practice/california-bar-passes-disclosure-
and-billing-guidelines-for-ai (son baxis 17 fevral 2024).

¢ Lauri Donahue, A Primer on Using Artificial Intelligence in the Legal Profession (2018),
https://joltlJaw.harvard.edu/digest/a-primer-on-using-artificial-intelligence-in-the-legal-
profession (son baxis 17 fevral 2024).
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fordi malumatlarin toplanilmasi ve har hansi yolla yayilmas: ehtimali tohdid
olaraq gobul edilir.”

Ustiinliik ve risklordan bahs etmazdan énce daha aydin olmasi iigiin Si-nin
anlayisini hazirda genis istifads edilon “chatbot” niimunslari tizerindan izah
etmayi magsadauygun hesab edirik. Bunun {igiin istifadagi saymin coxluguna
gora avvalca “ChatGPT” barssinds geyd edilacok va Si-nin asas anlayislarina
toxunulacaqdir.

A. “ChatGPT” ve digar SI “chatbot”-lar1

“ChatGPT” “OpenAl” sirkatinin Boyiik Dil Modellarins (“Large Language
Models”) asaslanan SI programidir.? “GPT” avvalcaden talim edilmis yaradici
model (“Generative Pretrained Model”) anlamini dasiyir. Bu model masin
Ooyronmasi (“Machine Learning”) vasitasilo topladigi boyiik hacmds
moalumatlara asaslanaraq ona verilmis tapsiriglar: hall edir.” Bels ki, model
masin Oyranmasi sayasinde melumatlar1 dyranir ve sonradan 6ziinii hemin
moalumatlar asasinda inkisaf etdirir.'® Noatico etibarilo slagalari miisahids vo
agkar edarak malumatlar1 progqnozlagdira bilir."

“ChatGPT” kimi SI “chatbot”-larmn bagqa bir xiisusiyyati ise sdzlerin emal
edilmasi ile baghdir. Bels ki, o, tebii dil emali (“Natural Language
Processing”) vasitasi ilo tobii insan dilini emal eda bilir.!2 Belolikls, SI insanlar
torafindan istifade olunan dili qavrayir ve uygun sekilde dilden istifads
edarak cavablar vera bilir.

“ChatGPT”-nin haftalik 100 milyondan ¢ox istifadaciys malik olmasi onu
genis istifade olunan SI platformasi hesab etmoays imkan verir.!® Hazirki
versiyalar1 “GPT-3.5" va “GPT-4” an miiasir siini intellekt modellari olub esse
va tadqiqat iglerinin yazilmasindan tutmus verilmis meatnin mazmununun
imumilagdirilmasine goador miixtalif funksiyalar1 gormaye qadirdir.™*
Bununla bels, hazirda istifade olunan basqa SI “chatbot”-lart da mévcuddur.

7 Daha atrafli bax: ChatGPT banned in Italy over privacy concerns (2023),
https://www.bbc.com/news/technology-65139406 (son baxis 17 fevral 2024).

8 A Short History Of ChatGPT: How We Got To Where We Are Today (2023),
https://www.forbes.com/sites/bernardmarr/2023/05/19/a-short-history-of-chatgpt-how-we-
got-to-where-we-are-today/ (son baxis 14 fevral 2024).

9 Michalis Vazirgiannis & Moussa Kamal Eddine, ChatGPT and the spectacular evolution of
natural language processing (2023), https://www.ip-paris.fr/en/news/chatgpt-and-
spectacular-evolution-natural-language-processing (son baxis 14 fevral 2024).

10 Ryan McCarl, The Limits of Law an Al, 90 University of Cincinnati Law Review

923, 928 (2022).

11 Yeno orada.

12 Yeno orada.

13 OpenAl Wants Everyone to Build Their Own Version of ChatGPT (2023),
https://www.wired.com/story/openai-wants-everyone-to-build-their-own-version-of-
chatgpt/ (son baxis 17 fevral 2024).

14 ChatGPT: Everything you need to know about OpenAl’s GPT-4 tool (2023),
https://www.sciencefocus.com/future-technology/gpt-3 (son baxis 13 fevral 2024).
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Belo ki, “ChatGPT”-ye raqib olaraq “Google” tarafinden hazirlanmis
“Gemini” SI modeli ds matn, kod, audio ve video {izre malumatlar1 qavraya
vo birlasdiro bilir.'>

Naticado, “ChatGPT” kimi boyiik dil modellari artiq genis sokilda istifads
olunaraq funksiyalarmin komayile bir ¢ox islerin avtomatlasdirilmasini
miimkiin edir. SI sahesinde roqabeti nezers alaraq geyd eds bilarik ki,
“chatbot”-lar inkisaf etmaya davam edacak vo daha genis funksiyalara malik
olacaqdr.

B. Siini intellektin iistiinliiklari vo hiiquqi praktika

Si-nin miixtalif funksiyalarindan artiq hiiquqsiinaslar da istifads edes
bilorlor. Belo ki, SI “chatbot’-u hiiquqi aragdirma naticesinds yazilar
yazmagdla, eloca ds hiiquqi tovsiyslar vermakls hiiqugstinaslarin is yiikiinii
azalda bilor. Homginin SI vasitesilo hiiqugi senadlerin hazirlanmasimin
avtomatlagdirilmasi ve sanadlarin oxunaqhiligmin artirilmas: ils ds
hiiqugstiinaslarin daha effektiv foaliyyot gostormasi miimkiindiir.'

Hiiqugsiinaslarin asas fealiyyatlorinden biri kimi miiqavils ve digar
sonadlorin tortib edilmasini gotiire bilerik.” Bu zaman SI “chatbot”-una
miivafiq verilonin daxil edilmasi (input) ve gostarislerin (prompt) verilmasi ila
bir ne¢a saniyo orzinde sablon yaradilmasi vaxta genaat kimi tistiinliikle
naticalona bilir. Bels ki, Minnesota Universitetinin Hiiquq fakiiltasinds 60
toloba ilo aparilmis tadgiqatin naticesine gors, hiiqugi tapsiriglarda Si-den
istifads isin naticasinin keyfiyystinin artirilmasi baximindan minimal farq
yaratsa da, tapsiriglarin tamamlanmasi {i¢iin lazim olan vaxti shamiyyatli
daracada azaldir.!® Niimuna kimi, miiqavilalerin hazirlanmasinda “GPT-4"-
don istifade etmayanlar ortalama 69,72 daqiqe, edanlar isa 47,59 daqiqe vaxt
sorf etmisdirlar, basqa sozls, arada 32,1%-lik forq olmusdur.*

Si-nin basqa bir iistiinliiyli ise verilonlori analiz ederok hiiqugi isin
noaticalari barads proqnoz vers bilmasidir.?’ Bels ki, vokillor hiiquqi yardim
tiglin miiraciat etmis saxsloerin miisyyen bir is tizre ugur qazanma ehtimalini
dayarlendirarken, habels arqumentlori, dalillari, eloco da is tizra diger vacib
hallar1 giymatlendirerken 6z bilik va tacriibalarins asaslanirdilar.» Bununla

15 Introducing Gemini: our largest and most capable Al model (2023),
https://blog.google/technology/ai/google-gemini-ai/#introducing-gemini (son baxis 17 fevral
2024).

16 Thomson Reuters, Future of Professionals Report: How Al is the Catalyst for
Transforming Every Aspect of Work, 11 ( 2023).

17 Harry Surden, Artificial Intelligence and Law: An Overview, 35 Georgia State University Law
Review 1305, 1328 (2019).

18 Jonathan H. Choi, Amy Monahan and Daniel Schwarcz, Lawyering in the Age of Artificial
Intelligence, Minnesota Legal Studies Research Paper No. 23-31, 16 (2023).

19 Yeno orada, 20.

2 Surden, yuxarida istinad 17, 1331.

21 Yens orada.
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bels, SI artiq mahkomeo islori arasindaki oxsarliglar: askar edarak daxil edilmis
isin naticesi ilo bagl ehtimal iroli siira bilir. Belslikls, vokillor hamin
prognozlara ssaslanaraq miiraciat etmis saxsin ig tizre ugur ehtimalini nazare
alib hiiquqi yardim etms ilo bagh daha cevik ve asanliqla garar vers bilarlor.?2

Bundan olave, miisterilori qanunvericiliya doyisikliklor barada
moalumatlandirmagq ti¢iin miivafiq aktlarin avvaelki va yeni versiyalar1 digqoatle
noazardan kegirilib miiqayiss edilir. Irihacmli vo miirakkab ganunvericilik
aktlarinin oxunmasi va tadqiqi, miiqayisali cedvallarin hazirlanmasi, elaca de
miistori liglin lazim olan moalumatlarin imumilagdirilmasi hiiqugsiinasin
boyiik enerji veo vaxt sorf etmasi demoakdir. Bu da 6z ndvbasinds fiziki
yorgunluga va psixi garginliys gatirib ¢ixarir.? Buna baxmayaragq, yaradici S
{iclin bels bir problem yoxdur. Belalikls, Si-nin tetbiqi insan faktorunun yol
acdig1 sahvlori azaltmaqda effektiv vasits ola bilar.

Belalikls, vokillor Si-den istifade etmokls islori daha asan tamamlaya vo
miistorilora daha tez netice taqdim eds bilarlar. Bels ki, SI terafinden iglorin
miisyyen hissasinin gériilmasi naticesinds hiiqugsiinaslarin isi yalmz Si-nin
cavabmi (output) gozden kecirmok olacaqdir. Vaxta edilmis qonaat
naticasinde hiiqugsiinas daha ¢ox miistariye xidmat gosters bilar ki, bu da
qisa miiddetds daha ¢ox iqtisadi qazanc slde etmak demakdir. Ona gors da
yaradici SI-ni hiiquqi islords totbiq etmak vakillor arasinda genis yayilmis
praktikaya cevrila bilar.

C. Siini intellektin tatbiqinin yol aca bilacayi riskler

Biitiin bu tistiinliiklarle barabar miisyyen risklor do mévcuddur. Masalan,
“halliisinasiyalara” malik olan yaradic1 SI modellari bir sira hallarda gergok
olmayan niimunsler, geyri-daqiq mslumatlar yaradir ve ya cagdiric1 “reylar”
tortib edir.2* SI torafinden yaradilmis real olmayan fakt ve ya menbalara etibar
etmak ise xoyali qanunvericilik aktlarina ve ya mehkema qorarlarma
asaslanmaq demakdir.

Belo “halliisinasiyalara” istinad etmayin noticolori iso miixtalifdir. SI-nin
yaratdigt yanlis informasiyalar osasinda hazirlanmis hiiqugi senad
hiiqugsiinasin pesakarhigini vs etik davranis qaydalarina amsl etmasini sual
altinda qoya bilar. Belo ki, hiiqugsiinas SI-nin yol verdiyi yanlisi aradan
qaldirmadan mahkemays har hansi bir sanadi taqdim edar ve bu hal agkar

22 Yeno orada, 1332.

27 Ways artificial intelligence can benefit your law firm (2017),
https://www.americanbar.org/news/abanews/publications/youraba/2017/september-2017/7-
ways-artificial-intelligence-can-benefit-your-law-firm/ (son baxis 17 fevral 2024).

24 Boyiik dil modellari bozen malumatlar: emal edarken miixtalif sabablarden yanls, geyri-
daqiq ve ya miiayyen bir mena ifads etmayen naticaler yaradaraq “halliisinasiya” yasaya
biler. Masalen, “Bard” ¢atbotu yanlis olaraq giinas sistemindan kenarda olan planetin
sokillarinin ilk dafe Ceyms Vebb Kosmik Teleskopu tarafindan ¢akildiyini iddia etmisdir.
Daha otrafli bax: What are Al hallucinations?, https://www.ibm.com/topics/ai-hallucinations
(son baxis 13 fevral 2024).
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edilarss, o, miistarisini laziminca tomsil eda bilmemis ve noatice etibarilo
pesokar niifuzuna xalal golmis olacaqdir. Teessiif ki, beynalxalq tacriibada SI
alatlarine haddindan artiq etibar etmayin sabab oldugu bu ciir xosagslmaz
hallar bas vermisdir.

Masalen, Nyu-York hiiquqgsiinaslar1 Stiven Svortz ve Piter Loduka
mohkamaye miiraciat ederken o6z arizalerinde “ChatGPT” tarafinden
yaradilmis saxta mahkams islorine istinad etmisdirlor.? Is iizra hakim Kastel
texnoloji yeniliklorin tatbiginin ozliiylinds yanlis bir davranis olmadigin
geyd etsa do, vokillorin movcud qaydalara asasen orizslarin dogrulugunu
tomin etmak kimi 6hdsliklarinin oldugunu da bildirmisdir.?* Belslikls, bu
sohv onlara 5000 ABS dollar1 meblsginde corime ve xebardarlhiqla
naticalonmisdir.?”

ABS-do bas vermis digor bir mahkemsa isinde ise Maykl Koen adlh
hiiqugsiinasin mahkema iglorinden gotirdiyi istinadlarmn “Bard” SI “chatbot”-
u torofinden uyduruldugu melum olmusdur.?® Hiiqugsiinas texnologiya
sahasinds bas veren yeni trendlari izlomadiyini ve bu sebabls ds “chatbot”-
un movecud olmayan faktlar verdiyindan xebarinin olmadigin bildirmisdir.?

Basqa bir niimunse ise Boyiik Britaniyaya aid Harber v. HMRC mahkamsa
isindendir. Vergi isi ilo slagedar mehkemaye miiracistinde xanum Harberin
“ChatGPT” kimi SI alsti torafinden yaradilmis saxta mehkema islorinin
faktlarma istinad etmasi mahkams tarafinden hiiquq sistemins tohliike kimi
sociyyelondirilmisdir.*® Belo ki, uydurma meahkems qorarlarina istinad
edilmasi mahkemanin ve inzibati organlarin vaxtmin, elace ds dovlst
btidcosindan vasaitlarin israf edilmesine sebob olur. Bu da, 6z ndvbeasinds,
moahkamanin is yiikiinii artiraraq mshkemayes miiraciat edan diger sexslarin
iglori tizra gorarlarin verilmasine sorf olunan resurslarin azalmasina gotirib
¢ixarir.>

Digor bir risk isa gizliliklo, fordi mealumatlarin yayilmasi ilo alagadardir.
Belo ki, 30 mart 2023-cii ildo Italiya Moalumatlarin Miihafizasi Togkilat
“ChatGPT”-nin faaliyyetini miiveqqati olaraq mahdudlagdirmisdir.?> Sebab

25 Mata v. Avianca, Inc., 22-cv-1461 (PKC), at 1 (S.D.N.Y. Jun. 22, 2023). Burada bax:
https://cases.justia.com/federal/district-courts/new-
york/nysdce/1:2022cv01461/575368/54/0.pdf?ts=1687525481 (son baxig 13 fevral 2024).
26 Yeno orada.

27 Yeno orada.

28 United States v. Cohen, No. 18 Cr. 602, at 3 (5.D.N.Y. Dec. 28, 2023). Availale at:
https://storage.courtlistener.com/recap/gov.uscourts.nysd.499666/gov.uscourts.nysd.499666.
104.0 1.pdf

2 Yeno orada.

30 Felicity Harber v. Comm’rs for HMRC, [2023] UKFTT 1007 (TC), § 24 (2023).

31 Yeno orada.

%2 Artificial intelligence: stop to ChatGPT by the Italian SA Personal data is collected
unlawfully, no age verification system is in place for children (2023),
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isa platformanin alqoritminin talim edilmasi magsadils hiiquqi asas olmadan
kiitlovi olaraq fordi mslumatlarin toplanmasi ve emal edilmasi idi.** 29 yanvar
2024-cii ildos ise Tagkilat alda edilmis stibutlarin “GDPR”-in miiddaalarinin
pozulmasina isare etdiyini bildirmisdir.3

Malumatlarin gizliliyi il slagadar basqa bir tahliikasizlik riski ise “Custom
GPT” ils alagadardir. “Custom GPT” istifadagilera xiisusi proqramlasdirma
biliyina malik olmadan 6zlerine maxsus “chatbot” formalasdirmaq imkanini
verir.® Belo ki, istifadocilor daxil etdiklori malumatlar vasitesiloa bu SI
modellarini 6z istifade maqsadlerine uygun sokilds telimatlandira bilirler.
Masalan, istifadagi omak miiqavilalorinin baglanmasinda yardim etmasi iiglin
xtisusi GPT yarada va bu saha ils bagli genis malumat bazasin1 models daxil
eda bilar.

Bununla bels, “OpenAl” sirketinin magazasindaki 16 bu ciir model
tizorinde aparilmis todqgiqata asasen, modellars avvalcaden yiiklonmis
fayllarin basqa istifadagilar torafinden sade gostarisler vasitesils alde edilmasi
100% halda miimkiin olmusdur.? Naticads, bels bir hal, xiisusilo konfidensial
informasiya hamin faylda yer alirsa, gizliliyi tohliike altina alir.”

Noticada, Si-nin tatbiginin hiiquq sahasinda har na qadar iistiinliiklari olsa
da, shemiyyatli deracads risklers, hoatta sanksiyalara da sabab olur. Si-nin
toqdim etdiyi malumatlara haddan artiq etibar etmak, real nlimunslardan da
gortindiyii kimi, vekillar {iglin etik ve pesokarligla bagli manfi naticalore
sobab ola bilar. Bu riskleri azaltmaq ve hiiquq sahasinds SI-den masuliyyatli
istifadeni tosviq etmak {iigiin vakillik gaydalar: da yeni texnologiyaya uygun
olaraq dayisdirilmalidir.

II. Voakillarin pesa davranis qaydalar: ve SI
Vekilin vazifesi ona tapsirilan isi vicdanla ve qanunauygun olaraq icra
etmoklo mohdudlasmir. Belo ki, vokil miistorilor, moahkomsolar, habelo
comiyyat qarsisinda da miisyyen hiiquqi ve axlaqi vazifalars malikdir.* Mahz
bu gebilden vezifslarin tasbit edilmaesi ve pozuldugu taqdirds intizam cazasi

https://www.garanteprivacy.it/web/guest/home/docweb/-/docweb-
display/docweb/9870847#english (son baxig 17 fevral 2024).

3 Yeno orada.

3 ChatGPT: Italian DPA notifies breaches of privacy law to OpenAl (2024),
https://www.garanteprivacy.it/home/docweb/-/docweb-display/docweb/9978020#english
(son baxis 17 fevral 2024).

% Jiahao Yu va digarleri, Assessing Prompt Injection Risks in 200+ Custom Gpts, 2 (2023).
Burada bax: https://arxiv.org/pdf/2311.11538.pdf (son baxig 17 fevral 2024).

3 Yeno orada, 4.

% Yeno orada, 2.

3% Daha atrafli bax: Avropa vakillorinin davrams Kodeksi, mad. 1.1 (2019); Azarbaycan
Respublikasinin Vakillar Kollegiyasi, “Vakillarin davranis qaydalar1 haqqinda” ©sasnams,
preambula (2020).
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ila sanksiyalasdirilmasi magqsadile bir sira olkalarin voakillar kollegiyalar:
torafindon vakillarin pesa davranisi qaydalar: gebul edilir.®

Belalikls, bu bdlmada Si ve vekillik qaydalar1 gorgivesinde asagidaki
suallar todqiq edilocokdir: ABS-de ve Azerbaycandaki movcud gqaydalar
moaqalsnin avvalinds geyd olunmus riskleri ve ya SI alatlorinden istifadeni
hanst gorgivede tenzimloyir? Vokillik qaydalari “ChatGPT” kimi SI
alatlorindan istifadeni qadagan edirmi vo agor etmirss, vakillor ondan hansi
corcivoda istifads edo bilorlor?

A. ABS vakillar kollegiyalarinin qaydalar:

ABS-da “ABA”-nin siyasat orqani olan Niimayendaler Palatas1 (The House
of Delegates) torafindon SI ilo bagh {i¢ talimat qobul edilmisdir.* Bels ki, ilk
telimat 2019-cu il tarixli Qetnams olmusdur. Bu senadda hiiquq praktikasinda
Si-den istifadeden irali galan etik v hiiquqi masalalarin halli iigiin vokillora
vo mahkemsalara ¢agiris edilmisdir.#! 2022-ci il tarixli Qatnams ise cinayaet
prosesi ilo  olagedar  olub  hokumeat  qurumlarini  risklarin
giymatlandirilmasinin saffaf olmadiqca, elace da birbasa ve ya dolay1 olaraq
irqi, etnik va ya diger faktorlarin movcud olmadigini niimayis etdirmadikce
risklarin gqiymatlandirilmasi alstlarindan istifads etmemays ¢agirmigdir.*

2023-cti il tarixli gotnamso ise hiiquq sisteminin ve onun istirak¢ilarinin, o
cimladen vokillorin ve maraqli tereflorin, habelo SI sistemlori iizro
mithoandislorin hesabatliliq, soffafliq ve izlenile bilenlik prinsiplarine
osaslanaraq SI ilo bagli fundamental masalalori neco qiymatlondirmali
olduguna dair tolimat taqdim edir.® Burada bildirilir ki, SI kontekstinde fordi
va korporativ masuliyyet, hamginin insan nazareti zeruridir. Bels ki, hiiquqi
moasuliyystin miivafiq fiziki ve hiiquqi soxsler avazine kompiiter va ya
alqoritma 6tiiriilmasi magsadauygun deyildir. Slave olaraq, Qotnama Si-nin
tealiyyetinin anlasila ve izlenils bilon olmasmi temin edarsk hakimlara vo
hiiqugsiinaslara Si-nin hiiqugqi islords neca rol oynadigim anlamaga kémok
edacakdir.®

Bununla yanasi, Kaliforniya Stati Vokillor Kollegiyasinin gobul etdiyi
Hiiquqgi Tacriibads Yaradici Siini Intellektin Istifadesi haqqinda Praktiki

3 Yenos orada, mad. 1.2.1.

4 ABA House adopts 3 guidelines to improve use of artificial intelligence (2023),
https://www.abajournal.com/web/article/aba-house-adopts-3-guidelines-to-improve-use-of-
artificial-intelligence (son baxig 17 fevral 2024).

4 Yeno orada.

42 Pretrial risk-assessment tools should only be used if they’re transparent and unbiased,
warns ABA House (2022), https://www.abajournal.com/news/article/resolution-
700#:~:text=Resolution%20700%2C%20which%20was%20approved,structurally%20biased %
20application%200f%20laws%2C (son baxis 17 fevral 2024).

4 Yuxarida istinad 40.

# Yeno orada.

45 Yeno orada.
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Tolimat (bundan sonra — Praktiki Telimat) vekillorin Si-den istifadesini
tonzimlayan ilk sonaddir.* Hamg¢inin Florida Vakillor Kollegiyasi da yaradici
Si-nin totbiqi ilo bagh etik talimat qobul etmisdir.” Dlave olaraq, alti basqa
statda da vakillarin yeni texnologiyadan istifadesinin tonzimlonmeasi ilo bagh
arasdirmalar aparilir.*

1. Kaliforniya Stat1 Vakillor Kollegiyasinin hiiquqi tacriibada yaradici

stini intellektin istifadasi haqqinda Praktiki Tolimat:

16 noyabr 2023-cii ilde gebul edilmis Praktiki Teslimat qiivveds olan
pesokar davranis qaydalarini ve qanunvericiliyi SI-den istifade kontekstinda
izah edir ve vokillora etik qaydalara nece riayest edilmesini gosterir.*
Texnologiyanin daha da inkisaf etmasi movcud gaydalarin golacokda
dayisdirilmasina sebab olsa bels, Praktiki Tolimatin hazirda vokillerin Si-den
istifade ilo slagedar pesokar davranisdan irali gelon Ohdaliklarine amal
etmoalarine yardimgi olmasi nazarde tutulmusdur.®® Belalikls, senad Si-nin
totbigini qadagan etmase ds, vokilin hiiquqi xidmsatlarin gostarilmasi ila
alagadar istifads olunan texnologiyanin risk ve tistiinliiklerini basa diismali
oldugunu geyd edir.>

Praktiki Telimat Si-den istifadeni bir nego bashq altinda tenzimlayir:
konfidensiallig, qanuna riayat, Si-nin tetbiqi ilo bagh miisterini
molumatlandirma ve s. Miivafiq baslqglar altinda iss movcud vokillik
qaydalarmin miixtslif miiddsalarina uygun olaraq rahbar prinsipler kimi
tovsiyalar aks olunmusdur.*

Konfidensiallig baximindan qgeyd edilir ki, miisteriye aid konfidensial
informasiya miivafiq maxfilik va tahliikasizlik tominatlarina malik olmayan
hor hansi yaradict Sl-ye verilmomoali, hamginin vokil tersfinden
anonimlagdirilmalidir.®® Vakil ve ya hiiquq firmast Si aletinin daxil edilon
moalumatlardan necs istifads etdiyini miisyyan etmak ticlin miivafiq istifads

46 Yuxarida istinad 5.

¥ Florida Adopts Ethics Guidelines for Use of Generative A.I (2024),
https://www.ediscoveryllc.com/florida-adopts-ethics-guidelines-for-use-of-generative-a-i/
(son baxis 17 fevral 2024).

4 Lawyers’ use of Al spurs ethics rule changes (2024),
https://www.reuters.com/legal/transactional/lawyers-use-ai-spurs-ethics-rule-changes-2024-
01-22/ (son baxis 17 fevral 2024).

49 The State Bar of California, Recommendations from Committee on Professional
Responsibility and Conduct on Regulation of Use of Generative Al by Licensees, 3 (2023).
Bax: https://board.calbar.ca.gov/docs/agendaltem/Public/agendaitem1000031754.pdf (son
baxis 17 fevral 2024).

50 Yena orada.

51 The State Bar of California, Practical Guidance for the Use of Generative Artificial
Intelligence in the Practice of Law, 1 (2023).

52 Yeno orada.

5 Yeno orada, 2.
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sortlorine noazer yetirmalidir.** Olave olarag, SI alstinin konfidensialliq
masalalerini ehtiyata almagq ticiin IT va ya kibertshliikesizlik miitaxassislori
ilo maslahatlosmok do miimkiindiir.%

Pegokarliq va lazimi sayle bagh vazifalari yerine yetirmak magqsadils vakil
texnologiyanin nece isladiyini ve onun catismazliglarimi basa diigmalidir.>
Bels ki, S alatlorine haddan artiq etibar etmakdon geri durmali, ham vakilin
daxil etdiyi, hoam da SI torafinden hazirlanmis malumatlarin diizgiinliiyti
yoxlanilmalidir.’” Hamginin her hansi is barasinds yekun goarar yalmz vakil
torafindan verils biler ve bunu vakilin yerine SI icra eds bilmaz.5

Basqa bir etik qayda kimi ise qeyd edilmisdir ki, vokil miistarisini tomsil
edorken onu Si-den istifade olunmasi barads malumatlandirmalidir. Bels ki,
o, miigtarini tamsil edarken bels niyystini, o climladen texnologiyanin necs
istifade edilacayini ve bu ciir istifadenin tistiinliik ve risklerini agiglamalidir.”
Miistari do 6z ndvbesinda raziliq vermayo bilar ve bu, vokil tarafinden nazare
alinmalidir.®

Praktiki Telimat biitiin risklarle yanasi, vekillorin SI vasitesilo qonaat
etdiklari vaxtdan miistarilore qars: sui-istifade halim1 de tenzimlayir. Bels ki,
vokil Sl-den istifade etmoklo gonast edilon vaxt {igiin saatliq haqq
almamalidir.®! Olave olaraq, burada vakilin mshkeamsa qarsisinda da pegekar
davranis qaydasi aksini tapmisdir. Homin qaydaya asasen, vekil mahkemaya
Sl terafinden yazilmis dogru olmayan faktlari toqdim etmamali, yol verilmis
sohvlari ise aradan qaldirmalidir.®

Belalikls, Praktiki Tslimat yeni texnologiyalardan istifadenin qargismi
almadan moévcud voakillik qaydalari tigiin magsadauygun sarhlar taqdim edir
vo vokillerin yaradici Si-den istifadasi ilo alageli ortaya gixa bilacok riskleri
azaltmaq maqsadi dasiyir.

2. Florida Vakillar Kollegiyasinin Etik Maslahat Rayi

19 yanvar 2024-cti il tarixinde Florida Vakillor Kollegiyas: Etik Maslohat
Rayi (bundan sonra — Ray) goabul etmisdir.®® Bundan avval, 4 yanvar tarixinda
iso Florida Ali Mahkemasina Florida Vakillor Kollegiyasmni Tenzimlsyen
Qaydalara doyisikliklor paketi toqdim etmisdir.®* Bu paket asason Rayda oks

54 Yeno orada.

5 Yeno orada.

5 Yeno orada, 3.

57 Yeno orada.

5 Yeno orada.

5 Yeno orada, 4.

6 Yeno orada.

61 Yeno orada.

62 Yeno orada, 5.

63 Yuxarida istinad 47.

6+ Florida’s Lawyer Leaders Push Ethical Guardrails for AI Use (2024),
https://www .jdsupra.com/legalnews/florida-s-lawyer-leaders-push-ethical-9090723/ (son
baxis 17 fevral 2024).
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olunmus miiddealar1 shate edir va qiivveye mindiyi taqdirde Reydan farqli
olaraq, macburi qiivveys malik olacaqdir.®®

Hazirki Reyde ise Praktiki Telimatda oldugu kimi, konfidensial
informasiyadan istifada edilacoayi taqdirds, bir qayda olaraq, vekil miistarinin
raziligini almali,® SI xidmatinin tehliikesizliyine emin olmalidir.” Rayde
hamginin geyd edilir ki, hiiquq sirkstinin ziine maxsus olan Si-den istifads
etmasi kenardan calb etdiyi SI ilo miiqayisade konfidensial malumatlarin
yayilmast risklarini azalda bilar.®® Bununla bels, agar vakil Si-ys konfidensial
olmayan malumatlar daxil edacekss, bu zaman miistarinin raziligini almasina
ehtiyac yoxdur.

Si-ys insan nazarsti baximindan iss Rayds hazirki geyri-hiiqugsiinas ve ya
vokil kémakgisi {izerinds vokil nazarati ilo bagli qaydalarin Si-ys da tetbiq
edilmasinin magsadauygunlugu qeyd edilmisdir.* Belo ki, onlar eyni
deracade risk dasiyirlar, ham Si, hem do vekil kémakgisi vakilin rahbarliyi
altinda onun tapsiriglarini yerina yetirirlar, son naticadas isa gordiiklari islar
vakil tarafinden yoxlanilaraq miistariys taqdim edilir.

Si-nin totbiq edildiyi hiiquqi xidmate gors ddenisle bagli tenzimlema
Rayda do aks etdirilmisdir. Bels ki, miistarilorle vaxtamuzd giymots razilasib
Sl vasitasila genast edilmis vaxta géra de hiiquqi yardim haqqi alinmast etik
hesab edilmamisdir.”” Ovazinds ise isomuzd haqqin O0denilmasi tovsiyo
edilmisdir.”

Praktiki Telimatdan farqli olaraq, Reyds geyd edilir ki, vokillor 6z islarinda
Si-don istifads etdiklorini reklam eds bilarlor. Bununla bels, obyektiv olaraq
yoxlanila bilmadikca bu texnologiyanin diger vokillarin totbiq etdiklorinden
tistiin oldugunu bildirs bilmazlar.”

Beloliklo, Roy miivafiq vekillik qaydalarina uygun olduqca Si-den
istifadeni qadagan etmemisdir. O konfidensiallig, hiiquqi xidmats gore
O0doenisin hesablanmas: vo digar masalalarle bagli Praktiki Talimatla oxsar
yanasmaya malik olub ortaya ¢ixa bilacak risklori mahdudlasdirmaga cagirir.

B. Azarbaycan Respublikasinin qanunvericiliyinda vekillarin

faaliyysatinin tonzimlonmasi
Azarbaycan Respublikasinda (bundan sonra — AR) vokillik fealiyyeti
“Vakillar va vakillik fealiyyati hagqinda” Qanun (bundan sonra — Qanun) va

6 Yena orada.

6 The Florida Bar, Florida Bar Ethics Opinion 24-1, 2 (2024); SI daxil edilon malumatlar:
toplayaraq 6ziinii tokmillasdire bilir ki, bu da saxlanilmis maslumatin daha sonra 3-cii terafa
yaymasina sabab ola bilar.

67 Yeno orada, 3.

6 Yena orada.

% Yeno orada, 4.

70 Yeno orada, 6.

71 Yeno orada.

72 Yeno orada, 7.
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AR Voakillar Kollegiyas: (bundan sonra — VK) terafinden gabul olunmus
“Vokillorin davramis qaydalart haqqinda” Osasnams (bundan sonra -
Osasnamos) ilo tenzimlenir. Qanunun magsadi vekillorin faaliyyetinin
tonzimlanmasi olub, adi ¢okilon sahenin asas prinsiplarini, habels vakillarin
faaliyyatini, hiiquq ve vezifslerini tesbit edir. Onun 3-cii maddasins asasen,
yiuksak keyfiyyoatli hiiquqi yardimin gosterilmesi vokillorin  asas
vozifelorindon biri kimi gosterilmisdir.”” Hiiquqi yardimin dairssine ise
hiiquqi masalaler tizro yazili ve sifahi maslohatlor, izahatlar vo arayislarin
verilmosi, habelo hiiquqi xarakterli sonadloerin tartib edilmosi aiddir. I
basligda da miizakiro edildiyi kimi, sadalanan qobilden islorde artiq
hiiqugsiinaslar tarafinden Si-den genis istifade edilir ki, bu da hamin basliqda
adigakilon risklers yol acir. Texnologiyanin daha slcatan olmasi ise hemin
risklorin Azarbaycan vokillorinin fealiyyestine do sirayst eds bilacoyi
demoakdir. Mahz bu ssbabdan yola ¢ixaraq risklerin qarsisini almaq, habela
dovriin talablarins uygunlasmaq magsadilo Qanunda ve Osasnamada bir sira
doyisikliklorin edilmasi zorureti yaranmisdir. Homin diizelislori toklif
edoarken SI ve vekillorin davranig qaydalarini ilk defe tenzimlomasine gore
ABS-nin tacriibasini nazars alacagiq.

Ovvalcs, Qanun ve Osasnamads vakil etikasinin sheamiyyeti miizakirs
edilacekdir. Bels ki, Qanuna asasen, vokil peso faaliyyatini hayata kegirarken
vokil etikasina riayst etmoalidir. Bununla bels, 06z fealiyyotinde
qanunvericiliys ve vokil etikasina zidd olmayan biitiin tisul ve vasitelarden
istifado edo bilor.”* Vokil etikasinin toloblori iso hom Qanunun 18-ci
maddasinds, hoam do Osasnamoade 06z oksini tapmisdir.”> Vakil
qanunvericiliyin, Osasnamenin, o ctimladen vakil etikasi normalarmi
pozdugu toqdirde ise intizam mosuliyyetine colb edilir.”® Intizam
tonbehlarins ise irad tutma, tohmat ve li¢ aydan bir il miiddstinadak vakillik
foaliyyoti ilo moasgul olmanin dayandirilmas: daxildir.”” Naticads, vokil
etikasinin pozulmasi kifayat godar agir sanksiyanin tatbigina sabab ola bilar.

Olkemizda da Si-nin hiiquq tacriibasine tatbiginin vokilin pegokar davranis
qaydalar1 ilo uygunlugu miizakiro edilo bilor. Ovvelco, Osasnamenin
konfidensialliqla bagh davranis qaydalar1 geyd edir ki, vekil hitiquqi yardimin
gostarilmasina calb etdiyi soxslordan konfidensialligla bagh chdasliklara riayat
edilmasini tolab etmolidir.”® Vakillorin SI-don komokci kimi istifade eda
bilocoyini nazore alsag, SI modelini taqdim edon gsexsden konfidensiallig1

73 “Vakillar vo vakillik fealiyyeti haqqinda” Azsrbaycan Respublikasinin Qanunu, mad. 3
(1997).

74 Yenos orada, mad. 15.I1 va 16.1.

7> Yuxarida istinad 38, mad. 2; Azarbaycan Respublikas1 Vakillar Kollegiyasi, Vakillarin
davrarnus qaydalar1 hagqinda 9sasnams, mad. 2 (2020).

76 Yuxarida istinad 73, mad. 22.1.

77 Yena orada, mad. 22.VI.

78 Osasnams, yuxarida istinad 75, mad. 2.6.
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gorumasini toleb etmasi diisiiniils biler. Bununla bels, vokil Si-den istifads
edarkon standart sartlorle razilasacagina gors hoamin soxsdan bels bir sey tolob
etmasi effektiv olmayacaqdir. ©n yaxsi halda slindeki moalumatlar
anonimlagdirarak Si-ys daxil etmali vo ya SI xidmatlori taqdim edon goxsin
moalumatlarin miihafizesi rejimi ilo tanis olmalidir. Yalniz malumatlarin
konfidensial saxlamlacagina amin olunduqda Si-den istifads edils bilar. Bu
ciir sartin Osasnamads geyd edilmasi konfidensialliga amal edilmasins tosviq
i¢lin magsadauygundur.

Osasnamays gors, vakil ona etibar olunmus isin gedisat1 vo icrasi ilo bagh
hiiquqi yardim gosterdiyi saxsi miitemadi olaraq malumatlandirmalidir.”
ABS tacriibasini nazers alaraq toklif edirik ki, isda Si-nin tatbiq olunmast ila
do bagli soxse oavvalcodon malumat vermoli ve fordi malumatlardan
anonimlasdirma aparmadan istifads edacoayi teqdirde bununla bagh saxsden
raziliq almalidir.

Vokilin mahkema ve diger orqganlarla miinasibatlori ilo oslagedar
Osasnamads qeyd edilir ki, vakil he¢ vaxt mahkemays, ibtidai istintaq va
tohqgiqat orqanina bilarakden yanlis ve ya gasdirici malumat vermamsalidir.*®
Si-nin “halliisinasiyalara” gora yanlis melumatlar toqdim etmasini nezers
alaraq bu miiddeanin asagidaki redaksiyada verilmasini maqgsadsuygun
hesab edirik:

“4.4. Vakil mahkomaya, ibtidai istintaq va tohqiqat orqanmina bilarokdon, habela
bilmali oldugu, yaxud bilo bilacayi halda yalan va ya tohrif olumus moalumat
vermamalidir”.

Bununla da vakilin nainki bilarskden, hatta bilacayi ve ya bilmali oldugu
hallarla da slagedar 6hdalik qoyulacaqdir. Notico etibarilo vekillor Si-yo
haddan artiq etibar etmayarak daha ¢cox diqqet ayirmali olacaqdirlar.

Vakilin pesa hazirlig1 ndqteyi-nazorinden ise 9sasname pegokar bilik vo
bacariqlarin daim inkisaf etdirilmali oldugunu tesbit etmisdir.®! Vakillarin,
xiisusi olaraq, Si-den istifade edacoklari toqdirde kifayet qodar bilik ve
bacariqlara malik olmasi, yani miisyyan raqemsal savadliliga malik olmalar:
vacibdir. Bunu tomin etmak magqsadils iso miiddeanin asagidaki redaksiyada
verilmasini toklif edirik:

“6.1. Vakil pesokar bilik va bacariglarini daim inkisaf etdirmali, yeni
texnologiyalardan istifada edacayi togdirda zoruri ragqamsal savadlili§a malik
olmalidir”.

Yuxarida sadalanan davrams qaydalari ilo yanasi, vokilin gostordiyi
xidmoatin haqqmi tayin etmasi do qanunvericiliklo tenzimlenir. Qanuna
asasan, vakillar terafinden hiiquqi yardimin gostarilmasine gors toyin edilon

7 Yens orada, 3.4.
80 Yeno orada, 4.4.
81 Yeno orada, 6.1.
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hagqin mablagi mahdudlasdirila bilmaz.*? Bels ki, mablagin toyin edilmasi bu
yardimi gosteren terafin miistasna hiiququdur va yalniz toraflerin razilig: ile
tonzimlonir. Bununla bels, Si-nin imkanlarindan faydalanaraq vaxta qenast
etmis vokilin mablagi vaxtamuzd hesablayarken giymsati do buna uygun
olaraq azaltmamasi kimi sui-istifade hal1 da ortaya ¢ixa bilar ki, bu da diger
torofin  zararine olacaqdir. Azarbaycan Respublikasi Konstitusiya
Mbohkoamasinin 18 dekabr 2023-cii il tarixli Plenum Qorar1 (bundan sonra —
Qoarar) hiiquqi yardim xidmatinin gosterilmasi haqqinda miiqavilalerin isin
ugurlu naticasine gors miikafati nezarde tutan miiddealarinin agir sartli aqd
olaraq hiiquqdan sui-istifada tagkil edib-etmadiyinin mahkemalar tarafinden
yoxlanilmali oldugunu geyd etmisdir.® Plenum hamginin geyd edir ki, vokilla
miistori arasindaki miinasibetler yalmz kommersiya xarakteri dasimir ve
ictimai xtisusiyyete do malikdir. Belalikls, Plenum geyd olunan sabeablarden
vo fardlerin hiiquglarinin miidafissi maqsadile hiiquqgi yardimla bagh
xidmatlorin miivafiq olaraq tonzimlanmasini magsadauygun hesab etmisdir.
Digor terafden, Qararda miiqavilslar tizre razilasdirilmis haqq (qonorar) ve
miikafat anlayislar1 da forqlondirilmisdir. Belo ki, birincisi vakilo havale
edilmis tapsirigin miiqabilinde 6denilir va bir sira amillordan, o ctimladen
hiiquqi yardimin gdsterilmasi ilo bagli sorf edilmis vaxtdan asihidir. Isin
ugurlu noaticesine gore miikafata anoloji olaraq, mohkemsalar golacokda
vokillerin Si vasitesile vaxtdan qenaat ederak vaxtamuzd hesablanmus, lakin
hagqin mablaginde bunu neazere almadan agkar adalstsizliye sabeb olmus
aqdleri yoxlamali olacaqdir. Onlayici addim kimi iss ABS-da gobul edilmisg
hiiquqi xidmat {igiin ddenisle bagh miivafiq etik qaydalar1 nazars alaraq Si
totbiq edilen hiiquqi yardimin vaxtamuzd, habels agir sortlo baglanilmasmin
yolverilmazliyi ilo bagli Osasnamoaya miiddsa alave edilo bilor. Naticads,
Qorarda da geyd edildiyi kimi, hiiquqi yardim ii¢lin miiracist edan gaxslerin
sui-istifade hallarindan miidafissi tomin edilmis olar.

AR VK-nin Nizamnamasinin 12.3-cii bandine asasan, Rayasat Heyati vakil
komeakgilari il yaranan amak miinasibetlorine dair metodik tovsiyalar vera
bilar. Voakil komakgilorinin faaliyyatinin tenzimlonmasi qaydalarina gore
voakil komakgisi 0z faaliyyatini vakilin rehbarliyi altinda ve onun tapsiriglarim
yerina yetirmoklo hoyata kegirir vo miistaqil olaraq vokillik faaliyyati ilo
moasgul ola bilmaz.% Florida Vakillar Kollegiyasinin Rayinds da qeyd edildiyi
kimi, vokil komokcilori kimi SI do yekun qorar1 veros bilmoz, ¢linki

82 Yuxarida istinad 73, mad. 19.11I.

8 Daha atrafli bax: “Azarbaycan Respublikas1 Miilki Macallasinin 6.2, 390.1 va 390.5-ci
maddalarinin ve “Vakillar ve vakillik faaliyyati haqqinda” Azarbaycan Respublikasi
Qanununun 19-cu maddasinin III hissasinin Azsrbaycan Respublikasi Konstitusiyasmin 61-
ci maddasi ve Azarbaycan Respublikas: Miilki Macallasinin 16.1 ve 560.2-ci maddalori ila
alagpali sokilda sarh edilmasine dair” Azarbaycan Respublikas: Konstitusiya Mahkemasi
Plenumunun Qarar1 (2023).

8 Vakil komakgilarinin faaliyystinin tonzimlonmasi Qaydalari, mad. 1.2-1.3 (2021).
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foaliyyatlori yalmiz verilon tapsiriqlari yerine yetirmoklo mahdudlasir.
Belalikls, yuxaridaki takliflara alave olaraq, Osasnamayae vakil komakgilari ilo
yanagi, Si-den istifadeys dair do yeni miiddea slave edils vo ya ayrica
qaydalar gabul edils bilar.

Noaticada, Si-den istifadenin hiiquq praktikasinda tetbigi ve yol acacag
risklar milli qanunvericilikde miivafiq dayisikliklarin edilmasini zaruri edir.
ABS-da gobul edilmis aktlarin SI kontekstinds nazers alinmasi ils Qanun v
Osasnamada tasbit edilmis vakil etikasi ilo bagli miiddealar yenilanarak
miivafiq risklorin qarsisi alina bilar.

Notico

Yeni texnologiyalarin siiratli inkisafi ilo Si-nin vekillik ds daxil olmag]a,
biitiin sahalardas totbigine yol agilmisdir. Bu davaml inkisaf 6zii il barabar
tistlinliiklarle yanasgi, riskler de gatirir ki, onlarin tenzimlenmeasi ilo bagh
zarurat meydana goalmisdir. Mahz bels bir ehtiyac naticasinde AB$S-da gabul
edilmis yeni vokillik qaydalar1 da SI ve pesokar qaydalar gorgivesinds bu
sahade miisyyan tenzimlomsaler gotirmisdir. Belo ki, vokillorin SI-den necs
istifada edacoklarine dair artiq miiayyen tesavviir formalagmisdir.

No ABS-ds, ne de Azarbaycanda vakillorin qanunvericilik va etik
qaydalara zidd olmadiqca yaradici Si-larden istifade etmosi qadagan
edilmisdir. Vakillorin yeni texnologiyalarin inkisafi kontekstinds etik
qaydalara riayat etmasini tomin etmak li¢iin movcud miiddealarin yenilari ilo
ovez edilmasi zaruridir. Oz novbasinde Azarbaycan Vakillar Kollegiyasi da
golocokda ortaya cixan SI ve hiiquq kontekstinde vokillorin masuliyyatli
davranigini tenzimlemak ti¢lin maqalads irali siirtilmiis takliflori nezsrden
kecira bilor.

135



FEBRUARY | 2024 HUMAN RIGHTS

Navigating the Crossroads: Balancing
Tobacco Control Frameworks with
Trademark Rights in Zambia

Chisanga Mutale & Chipasha Mulenga™

Abstract

Tobacco has been grown for quite a long time. Countries that grow the crop have justified
their growing of it based on employment creation for local farmers and the contribution
tobacco growing makes to economic emancipation. Despite that, the negative effects posed
by tobacco use remain undeniable at a global level. Consequently, the World Health
Organization (WHO) adopted the Framework Convention on Tobacco Control (FCTC) in
2003. The Convention is aimed at securing the health of the public from the adverse effects
of tobacco and its use. It, therefore, calls on State Parties to adopt measures and strategies
aimed at reducing the consumption of tobacco, such as plain packaging of tobacco products.
While the Zambian government is aware of the obligations placed on it by the Convention,
which it acceded to in 2008, calls for domestication have not been heeded. It will be
demonstrated in this article that the failure to domesticate the Convention by the
government offends the right to health and, by and large, leaves room for tobacco companies
to take advantage of the right to trademark protection over the FCTC plain packaging
recommendation.

Annotasiya

Tiitiin uzun miiddatdir becarilon mohsuldur. Moahsulu yetisdiron oOlkalor yerli fermerlar
iiciin is yerlarinin yaradilmas: va titiingiiliiyiin iqtisadi baximdan onlara verdiyi tohfa
sababi ila onun yetisdirilmasini asasli hesab edirlar. Buna baxmayaraq, tiitiindan istifadanin
yaratdi§1 manfi tasirlar qlobal saviyyada danilmaz olaraq qalir. Natica etibarila 2003-cii ilda
Umumdiinya Sahiyya Toskilatr (UST) tarafindon “Tiitiina qars: miibariza haqqinda”
Corciva Konvensiyas: (bundan sonra — Konvensiya) gabul edilmisdir. Konvensiya ahalinin
saglamhigim tiitiiniin va onun monfi tasirlarindan qorumaq maqsadi dasiyir. Buna gora da
o, iizv dovlatlori tiitiin mamulatlarimin sada qablasdirilmast kimi tiitiin istehlakinmin
azaldilmasina yonalmis tadbirlar va strategiyalar qabul etmaya cagirrr. Zambiya hokumoati
2008-ci ilda qosuldugu Konvensiya ila iizorina diisan 6hdaliklardon xabardar olsa da,
millilasdirma  ¢agirislarina moahal qoyulmamsdir. Bu magalads hokumat tarafindon
Konvensiyanmin  millilagdirilmomasinin  saglamhq hiiququnun pozuntusu oldugu va
biitovliikda, tiitiin sirkatlorina FCTC-nin sada qablasdirma talobi ila miiqayisada amtaa
nisant hiiququndan istifada etmak imkant yaratdig gostoarilacak.

* Chisanga Mutale, Bachelor of Laws degree from the University of Zambia and a master’s
degree in Intellectual Property Law and New Technologies from Jagiellonian University in
Poland.

Chipasha Mulenga, professor of law, holds a Bachelor of Laws degree from the University
of Zambia, as well as a master’s and a doctoral degree in Investment Law from the
University of Pretoria.
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Introduction

Tobacco consumption in Zambia poses significant health challenges,
contributing to a range of adverse effects on the population. The widespread
use of tobacco has led to a surge in health issues, including respiratory
diseases, cardiovascular disorders, and various forms of cancer.! In the
context of the global effort to address tobacco-related health risks, Zambia’s
awareness of these challenges is reflected in its accession to the Framework
Convention on Tobacco Control (FCTC) in 2008. However, the failure to
effectively domesticate the convention raises concerns about the nation’s
commitment to mitigating the detrimental impact of tobacco on public health.

The FCTC stands as the inaugural worldwide agreement in public health and
reasserts everyone’s entitlement to optimal health standards. It marks a
significant change in crafting regulatory approaches to tackle addictive
substances.? The FCTC aims to “protect present and future generations from the
devastating health, social, environmental and economic consequences of tobacco
consumption and exposure to tobacco smoke”.® To attain this, the FCTC requires
both price/tax and non-price measures to reduce tobacco demand, covering
smoke protection, product regulation, education, and tobacco dependence
reduction.* In terms of supply reduction, the FCTC addresses issues relating
to the illicit trade in tobacco products, sales to and by minors, and support for
economically viable alternative activities.>

1Ira S. Ockene & Nancy Houston Miller, Cigarette Smoking, Cardiovascular Disease, and Stroke:
A Statement for Healthcare Professionals From the American Heart Association, 96 Circulation
3243, 3243 (1997). Available at: https://www.ahajournals.org/doi/full/10.1161/01.¢ir.96.9.3243
2 See WHO Framework Convention on Tobacco Control, V (2003). Available at:
https://wipolex-res.wipo.int/edocs/lexdocs/treaties/en/who-tc/trt who tc.pdf

31d., art. 3.

4]d., art. 6-14.

5]d., art. 16-17.
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The FCTC primarily focuses on safeguarding public health through the
implementation of various measures. Despite its clear objectives aimed at
protecting people’s health, the tobacco industry, involved in the production,
marketing, and sale of tobacco products, often expresses reservations and
opposition to these measures. This tension underscores the complex interplay
between public health priorities and the commercial interests of the tobacco
industry.® Specifically, the FCTC mandates Parties to ensure that “tobacco
product packaging and labelling do not promote a tobacco product by any means that
are misleading, deceptive or likely to create an erroneous impression about its
characteristics, health effects, hazards or emissions”.” This obligation does not
require “any term, descriptor, trademark, figurative or any other sign that directly
or indirectly creates the false impression that a particular tobacco product is less
harmful than other tobacco products”.

This requirement, as argued by the tobacco industry, deprives them of their
intellectual property rights, and as such, they feel duty-bound to protect their
rights.” Their argument, it seems, is anchored on Article 20 of the Agreement
on the Trade-Related Aspects of Intellectual Property Rights (hereinafter the
TRIPS Agreement) which is to the effect that using a trademark in business
activities should not be unduly burdened by specific demands or used in such
a way that diminishes its ability to differentiate one company’s products or
services from those of others.!

This provision is arguably misconceived, especially given the nature of the
obligations under the TRIPS Agreement. It prohibits wunjustifiable
encumbrances, and this is in so far as the use does not negatively affect the
capability to distinguish between goods or services. The import of this
provision goes against the plain packaging requirement under the FCTC, and
failure by the government of Zambia to domesticate makes its enforceability
weak as compared to the TRIPS Agreement whose provisions have been
domesticated in the Zambian Trademark Act.!!

The non-domestication of the FCTC implies that tobacco companies are not
compelled to adhere to the plain packaging recommendation outlined in the
convention. Inadvertently, the right to a trademark gains precedence, as the
TRIPS Agreement has been domestically adopted. This allows tobacco
companies operating in Zambia to freely seek the use of trademarks,

6 Thomas Clausen, Karen E. Charlton and Gerd Holmboe-Ottesen, Nutritional Status: Tobacco
Use and Alcohol Consumption of Older Persons in Botswana, 10 Journal on Nutritional Health
Aging 104, 110 (2006).

7 Supra note 2, art. 11.

8 Ibid.

9 Sergio Puig, Tobacco Litigation in International Courts, 57 Harvard International Law Journal
383, 414 (2016).

10 Agreement on Trade-Related Aspects of Intellectual Property Rights, art. 20 (1995).

11 See Zambian Trademarks Act (2023).
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facilitating marketing endeavours. Consequently, the people of Zambia are
deprived of the health advantages associated with implementing the
convention in relation to tobacco. This leads to the argument that the right to
health of the Zambian population is compromised.

In light of the aforementioned considerations, this article aims to illustrate
that the failure of the Zambian government to domesticate the Framework
Convention on Tobacco Control (FCTC) constitutes a violation of the right to
health. Moreover, this absence of domestication inadvertently creates an
environment conducive to the exercise of trademark rights by tobacco
companies.

Initially, the article will provide an overview of the FCTC and its objectives,
emphasizing its significance in global public health policy. Subsequently, the
article will examine Zambia’s regulatory framework on tobacco control,
including existing legislation and policies related to smoking and public
health.

Following this, the article will delve into an analysis of the right to health
within the context of the FCTC, highlighting the obligations it imposes on
signatory countries to protect public health from the harms of tobacco use.
Special attention will be given to the specific provisions of the FCTC relevant
to tobacco control measures and their implications for the right to health in
Zambia.

Moreover, the article will explore the intersection between tobacco control
and intellectual property rights, focusing on the protection afforded to
trademarks. This section will scrutinize how the absence of domestication of
the FCTC may inadvertently facilitate the exploitation of trademark rights by
tobacco companies, potentially undermining public health objectives.

I. Framework Convention on Tobacco Control

The notion of developing a tool regarding the global control of tobacco was
conceived in 1995. This was followed by the adoption of a resolution to
conduct a feasibility study on an “International Instrument for Tobacco
Control”."? In the same year, the World Health Assembly, at its 49t Session
adopted the resolution that requested the Director-General of WHO to
commence the development of a FCTC.B® In 1998, WHO prioritised the
framework, and in May 1999, multilateral negotiations on the framework
commenced which resulted in the establishment of two bodies to draft the
Convention — a technical working group and an intergovernmental

12 World Health Organization Report, The Feasibility of an International Instrument for
Tobacco Control (1996). Available at:
https://iris.who.int/bitstream/handle/10665/172800/EB97 Inf.Doc-4 eng.pdf (last visited Feb.
7,2024).

13 Supra note 2, 33.
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negotiating group." The two bodies conducted a series of negotiations
reaching a consensus on several aspects. Finally, the FCTC was unanimously
adopted on May 21, 2003, during the 56th World Health Assembly. It was
open for states to sign for one year. On February 27, 2005, 90 days after being
accepted by 40 States, the FCTC came into force.”® As per the FCTC, States
Parties are encouraged to implement necessary tax and price policies as a
means of reducing tobacco consumption,'® and States Parties are obliged to
also adopt and implement non-price measures through effective legislative,
executive, administrative or other measures.” Article 8 (1) mandates States
Parties to protect the public from exposure to tobacco smoke in indoor
workplaces, public transport, and public places.!® Under the FCTC, each State
Party must provide guidelines for testing and measuring the contents and
emissions of tobacco products and require manufacturers and importers of
tobacco products to disclose to governmental authorities information about
the contents and emissions of tobacco products.?

The FCTC also requires that States Parties put in place effective measures
that ensure that tobacco product packaging and labelling do not promote a
misleading, deceptive or erroneous impression about a tobacco product’s
characteristics, health effects, hazards or emissions. Each unit packet and
package of tobacco products as well as any outside packaging and labelling
of such products must also carry health warnings describing the harmful
effects of tobacco use.? It is each State Party’s responsibility to promote and
strengthen public awareness of tobacco control issues using all available
communication tools.?» Appropriate, comprehensive and integrated
guidelines on the promotion of cessation of tobacco use and adequate
treatment for tobacco dependence must be developed and promoted by each
State Party.?

According to the content of the obligation put by the Convention on State
Parties, they must adopt and implement effective measures that ensure that
all unit packets and packages of tobacco products and any outside packaging
of such products are marked to assist Parties in determining the origin of

14 Both bodies were open to all Member States and regional economic integration
organizations to which their Member States had transferred competence over matters
related to tobacco control.

15 Supra note 2, vi.

161d., art. 6 (1) (2).

17]d., art. 7.

18]d., art. 8 (2).

9 ]d., art. 9-10.

20]d., art. 11.

21[d., art. 12.

2]d., art. 14.
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tobacco products.”® Additionally, States Parties are mandated to forbid the
sale of tobacco products to persons under the age of eighteen.

It can be concluded from the above that the FCTC aims to curb the global
tobacco epidemic by implementing evidence-based strategies. Its key
objectives include reducing tobacco consumption, protecting people from
exposure to tobacco smoke, regulating tobacco product packaging and
advertising, preventing illicit trade of tobacco products, and promoting
international cooperation to address the health and economic impacts of
tobacco use.

It suffices to mention that Zambia does not currently derive benefits from
the Framework Convention on Tobacco Control as it has not been
domestically incorporated. However, despite this, Zambia has enacted
specific legislation to address the significant issue of tobacco
overconsumption, and this is the discussion of the next part.

II. Regulatory Framework on Tobacco Control in

Zambia

Tobacco control in Zambia is governed by a triad of legislative acts: the
Local Government (Prohibition of Smoking in Public Places) Regulations, the
Public Health (Tobacco) Regulations, and the Tobacco Act. Together, these
statutes form a comprehensive framework aimed at regulating various
aspects of tobacco use and promotion across the country.

The Local Government (Prohibition of Smoking in Public Places)
Regulations, made under the Local Government Act Chapter 281, forbid a
person from smoking in any building, premises, conveyance or another place
to which the public has access.?

The Public Health (Tobacco) Regulations issued on January 1, 1992, made
under Public Health Act Chapter 535, require a manufacturer, importer,
distributor or retailer to label any tobacco product they sell in a clear, legible
and conspicuous manner.? The label should contain a warning, “WARNING:
TOBACCO IS HARMFUL TO HEALTH” which will appear on both sides of
the large surface area of the package printed in bold letters.?” Where such a
product is to be sold, distributed, or manufactured, it must contain the same
warning.?® The Regulations also forbid a person from selling tobacco products

8 ]d., art. 15.

2]d., art. 16.

% The Local Government (Prohibition of Smoking in Public Places) Regulations, art. 3 (1)
(2008).

26 Public Health (Tobacco) Regulations, art. 3 (1992). Available at: https://atca-africa.org/wp-
content/uploads/2021/02/The-Public-Health-Tobacco-Regulations-1992.pdf (last visited Feb.
7,2024)

27 ]d., art. 3 (2) (a).

8 ]d., art. 9 (1).
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to a person under the age of 16.? There are also specified areas where smoking
should not be done — hospitals, health centres, nursing homes, kindergartens,
cinema halls, theatres, elevators, public transport and schools for persons less
than 21 years of age.* Moreover, it is the responsibility of the owner or
operator of the premises clearly and visibly to display the warning “NO
SMOKING” 3

The Tobacco Act has been enacted to promote, control and regulate the
production, marketing, packing, import and export of tobacco in Zambia.*
The Act establishes a Board whose responsibility is to, inter alia, provide
strategic policy direction to the Tobacco Board of Zambia. The Act also
requires a person who sells tobacco to seek authorisation.?

Despite this, the regulations in Zambia have been deemed ineffective for
tobacco control. This ineffectiveness stems from several factors, including
their restrictive approach to banning tobacco advertising and promotion.
Additionally, there has been a failure to enforce restrictions on smoking in
public places. Moreover, the regulations have not mandated the inclusion of
large graphic health warnings on tobacco products. The reason behind this
restrictive approach to tobacco regulation is that the Tobacco Act in Zambia
primarily concentrates on regulating the production, marketing, and sale of
tobacco products, without imposing restrictions on consumption. It
establishes licensing requirements for manufacturers and retailers, sets
quality control standards for tobacco products, and provides guidelines for
advertising and promotion. This is against the growing body of research that
indicates that tobacco control measures that align with the FCTC and its
guidelines are effective. These studies have uncovered compelling
international evidence demonstrating the effectiveness of various strategies in
reducing tobacco consumption and associated health risks. Price and tax
increases, comprehensive smoke-free policies, pictorial health warnings, and
bans on tobacco advertising, promotion, and sponsorship have all been
identified as highly effective measures. Additionally, cessation interventions
have been found to significantly encourage quitting among tobacco users.?

It is the author’s view that because the FCTC has not been fully
implemented, tobacco still remains an epidemic in Zambia. This view is in line
with various studies that have shown that there is a correlation between

2 d., art. 4.
30 Id., art. 5 (1).
311d., art. 5 (2).
32 See The Tobacco Act (2022).
B Id., art. 24.
3 Chung-Hall Janet, Craig Lorraine, Gravely Shannon, Sansone Natalie and Fong T.
Geoffrey, Impact of the WHO FCTC Qvuer the First Decade: A Global Evidence Review Prepared for
the Impact Assessment Expert Group Tobacco Control, 28 Tobacco Control BMJ Journal 119, 122
(2019).
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tobacco use reduction and the domestication of the FCTC.* This implies that
the outlined effects of tobacco use in this article are widespread in Zambia,
posing a considerable challenge to achieving the right to health. In
consideration of this, the next section will examine the right to health in
Zambia and how its fulfilment has been jeopardized due to the non-
domestication of the FCTC.

III. The FCTC and the Right to Health

The FCTC and the right to health share a common goal of promoting and
protecting public health, with the FCTC providing a framework for global
efforts to address the specific challenges posed by tobacco consumption. As
this part will demonstrate, the treaty’s comprehensive approach aligns with
the principles of the right to health, emphasizing prevention, protection and
education to ensure individuals can enjoy the highest attainable standard of
health. Before delving into more detailed discussions, it might be helpful to
first explore the concept of health in relation to tobacco consumption.

Regional and international instruments have articulated the right to health.
The Constitution of the WHO in its preamble defines health as “a state of
complete physical, mental and social well-being and not merely the absence
of disease or infirmity”. The concept of “complete physical, mental, and social
well-being” as defined by the WHO relates to tobacco consumption in that
tobacco use adversely affects all three dimensions of health — mental, physical
and social. The 1948 Universal Declaration of Human Rights provides that
everyone has the right to an adequate standard of living.* The Declaration
thus recognizes the connection between health and well-being and adopts a
broader view of the right to health as a human right, even though health is
but a single component of an adequate standard of living.

The Convention on the Rights of the Child (1989) requires States Parties to
recognize the right of the child to the enjoyment of the highest attainable
standard of health and facilities for the treatment of illness and rehabilitation
of health.?” The notion of “the highest attainable standard of health” takes into
account both the child’s biological, social, cultural and economic
preconditions and the State’s available resources, supplemented by resources
made available by other sources, including non-governmental organizations,
the international community and the private sector.* According to Carol
Bellamy, “Children have a right to be protected from tobacco’s collateral

3% Report of the Sixth Session of the Conference of the Parties to the WHO Framework
Convention on Tobacco Control, 114 (2014).

% The Universal Declaration of Human Rights, art. 25 (1) (1948).

%7 The Convention on the Rights of the Child, art. 24 (1989).

3% Committee on the Rights of the Child, General Comment No. 15 (2013) on the Right of the
Child to the Enjoyment of the Highest Attainable Standard of Health (art. 24), para. 48
(2013).
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effects — they have a right to health and development, and their use of tobacco
is frequently a consequence of the denial of those rights”.

At a regional level, the African Charter of Human and Peoples Rights
confers on every individual the right to enjoy the best attainable state of
physical and mental health.* This could be appreciated by considering the
case of the Social and Economic Rights Action Centre (SERAC) & the Centre
for Economic and Social Rights v. Nigeria, where the African Commission on
Human and People’s Rights stated that this right “obligates governments to
desist from directly threatening the health and environment of their
citizens”.#! This implies that States Parties are to ensure that necessary
measures are taken to protect the health of their people including the effects
of tobacco.

Today, despite the omission of human rights in the FCTC, concerns about
the adverse effects of tobacco on human life have been mooted. By ratifying
the FCTC, member states acknowledge that the Convention is the minimum
standard to protect the health of the public from the adverse effects of tobacco
products.® This implies that human rights concerns are making inroads in
global tobacco control. Scholars have argued that, while it is too early to make
any definite judgements on the extent of this transformation, it is clear that
the concept of human rights is increasingly complementing and combining
with the already established public health discourses on smoking.*

In conclusion, the nexus between the right to health and the Framework
Convention on Tobacco Control (FCTC) underscores their intertwined
significance in addressing global public health challenges, with a primary
emphasis on mitigating the impact of tobacco consumption. The right to
health, as elucidated throughout this discussion, stands as a foundational
human right acknowledged internationally. Its scope encompasses the
entitlement of individuals to experience the highest achievable standard of
both physical and mental well-being.

Equally, the FCTC, detailed earlier as a treaty adopted by the World Health
Organization (WHO), represents a targeted effort to combat the pervasive
global tobacco epidemic. Its specific objective is to safeguard both current and
future generations from the severe consequences—be they health-related,

% William Onzivu, International Legal and Policy Framework for WHO Framework
Convention on Tobacco Control, 21 (2000).

4 The African Charter of Human and Peoples Rights, art. 16 (1981).

4 Social and Economic Rights Action Centre (SERAC) and the Centre Economic and Social
Rights v. Nigeria, ACHPR155/19, para. 52 (2001).

4 Oscar A. Cabrera & Lawrence O. Gostin, Human Rights and the Framework Convention on
Tobacco Control: Mutually Reinforcing Systems, 7 International Journal of Law in Context 285,
292 (2011).

# David Reubi, Making a Human Right to Tobacco Control: Expert and Advocacy Networks,
Framing and the Right to Health, 7 Global Public Health 176, 179 (2012).
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social, environmental, or economic — stemming from tobacco consumption.
In light of this, the failure of the Zambian government to incorporate the FCTC
into national legislation poses a significant risk. This lapse compromises the
citizens’ ability to fully enjoy their right to health, as they remain exposed to
the detrimental effects of tobacco without the comprehensive protective
measures outlined in the international treaty. Therefore, the alignment of
national policies with global health initiatives is crucial for ensuring the
holistic well-being of the population and effectively addressing the challenges
posed by tobacco use.

IV. Challenges in Realizing the Right to Health: The
Imperative of FCTC Convention Domestication in

Zambia

In the pursuit of safeguarding the fundamental human right to health, the
domestication of international agreements becomes a crucial mechanism for
nations to address contemporary public health challenges. Zambia, like many
other countries, stands at the intersection of this global endeavour, seeking to
realize the right to health through the domestication of the Convention.
Having acceded to the FCTC on May 23, 2008, Zambia is obligated to
implement comprehensive tobacco control laws. By fulfilling these
obligations, Zambia would begin to mitigate the effects of tobacco
consumption, thereby safeguarding public health and promoting well-being.

Parties to the Convention are obligated under Article 5 (3) to avoid
providing the tobacco industry with “incentives, privileges, or benefits”, as
well as any form of “preferential tax exemption”. Regrettably, it appears that
trade considerations have taken precedence over public health in this
instance.*

Mandating protective measures against tobacco smoke exposure in various
settings, Article 8 necessitates Parties to enforce bans in indoor workplaces,
public transport, and other public places. Despite progress through the
development of a smoke-free manual and law enforcement training,
enforcement faces challenges due to resource constraints and a fragmented
legislative framework for tobacco control. Despite the existence of the Local
Government (Prohibition of Smoking in Public Places) Regulations, which
aim to restrict smoking in public areas, their ineffectiveness is evident.
Research indicates persistently high rates of exposure to “second-hand”
smoke, with 74% prevalence in bars and 30% in indoor workplaces,

4 A Mockery to FCTC: Renowned Tax Avoidance BAT Opens Giant Cigarette Plant in
Zambia’s Tax Free Zone (2019), https://afrodemocracyjournal.wordpress.com/2019/12/03/a-
mockery-to-fctc-renowned-tax-avoidance-bat-opens-giant-cigarette-plant-in-zambias-tax-

free-zone/ (last visited Feb. 7, 2024).
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underscoring the ongoing issue of inadequate protection from tobacco smoke
in these environments.*

Parties are obligated by Article 11 to establish and execute effective
packaging and labelling measures within three years of ratification. However,
Zambia has not adhered to this requirement. The existing single text-only
warning occupies less than 30% of both the bottom front and back of the
cigarette package and is exclusively presented in English.

States Parties are compelled by Article 12 to enhance public awareness of
tobacco control issues and implement measures to raise awareness regarding
matters related to tobacco control. In reality, there are low awareness levels of
the adverse effects of tobacco use, i.e., 31% of tobacco users noticed anti-
tobacco messages on the radio while 28% were on tobacco packages.
Concerning the actual harmful effects of tobacco use, Zambia is the third
lowest in terms of awareness of tobacco usage.*

Under the mandate of Article 13, Parties are required to implement
measures prohibiting tobacco advertising, promotion, and sponsorship
within five years of ratification. Despite this requirement, Zambia has not yet
enforced a comprehensive ban on tobacco advertising, promotion, and
sponsorship. Research conducted shows that Zambia continues to allow
tobacco advertising through newspapers, radio, television, cinema,
billboards, posters, magazines, and videos, while entertainment media
exposes 22% of tobacco users to tobacco promotion, shops and bars advertise
15% of tobacco users and shop windows or inside shops 14%.%

Article 16 compels Parties to “adopt and implement effective legislative,
executive, administrative or other measures” to prohibit the sale of tobacco
products to minors. Such measures may include requiring sellers of tobacco
products to put signage “SELL TO MINOR IS PROHIBITED” and request a
purchaser of tobacco products to produce proof of having reached full age;
banning the sale of tobacco products in any manner by which they are directly
accessible; prohibiting the manufacture of objects in the form of tobacco
products that appeal to minors; and ensuring that tobacco vending machines
are not accessible to minors. Notwithstanding this obligation, research shows

4 International Tobacco Control Zambia National Report: Findings from the Wave 1 and 2
Surveys, Executive Summary, International Tobacco Control Policy Evaluation Project
(2012-2014), 3 (2015). Available at:
https://itcproject.s3.amazonaws.com/uploads/documents/ITC Zambia National Report Wa
ves 1 and 2 2012-2014 Decem.pdf (last visited Feb. 14, 2024).

4 Jbid.

¥ Ministry of Health, Prevention and control of non-communicable diseases in Zambia: The
case for investment, Table 3 (2019).

48 Jbid.

®]d., 4.
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that 38% of youth aged 13-15 smoke cigarettes purchased from stores.® In
addition, the tobacco industry remains free to market to youth by advertising
at the point of sale and on entertainment channels.” Vending machines,
internet sales and the sale of sweets, snacks, toys or any other objects made to
look like tobacco products (which appeal to minors) are not prohibited.>

The observation was made because there has been hesitance from the
government to domesticate the FCTC. While it would be expected that the
government would state its position concerning protecting the right to health
through tobacco control, its policies do not seem to suggest so. In the Seventh
National Development Plan (2017-2021), the government is committed to
facilitating the establishment of a tobacco production club. Additionally, it
aims to provide an enabling policy environment conducive to the tobacco
industry. The plan also seeks to build the capacity of smallholder tobacco
farmers and promote tobacco marketing initiatives. Furthermore, it aims to
facilitate access to affordable financing mechanisms for tobacco farmers.
Lastly, the plan emphasizes promoting investment in research and
development to enhance yields and increase productivity in the tobacco
sector.”

The laxity to domesticate is despite the growing threat of the tobacco
epidemic. This has led to arguments from researchers that the continued
indecisiveness “is promoted by incorrect beliefs that tobacco leaf growing is
an economic boon to Zambian farmers”.>* Surprisingly, this argument is
fortified by the government’s desire to encourage crop diversification rather
than curb tobacco production.

Economically, Zambia needs to implement the FCTC because investment
analysis suggests that the comprehensive implementation and enforcement of
prioritized FCTC interventions offer a highly cost-effective approach to
mitigating the tobacco burden.* If these FCTC tobacco control interventions
are effectively implemented and enforced in Zambia, the government could
save an estimated 40,349 lives over a 15-year period. Additionally, the
adoption and enforcement of these measures could lead to significant cost
savings, amounting to approximately ZMW 12.4 billion. Furthermore,
implementing these interventions could prevent healthcare expenditures

% World Health Organization (WHO), Global Youth Tobacco Survey (GYTS): Zambia 2021
(2021). Available at: https://www.who.int/teams/noncommunicable-
diseases/surveillance/data/zambia (last visited Feb. 14, 2024).

51 The Tobacco Atlas: Zambia, 5 (2019). Available at:
https://tobaccoatlas.org/factsheets/zambia/ (last visited Dec. 29, 2023).

52 Supra note 45, 19.

5 See Seventh National Development Plan: 2017-2021, § 16.8 (2017).

5 Supra note 4550, 11.

5 Ibid.
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totalling ZMW 685 million over the same timeframe.> This underscores the
substantial health and economic benefits associated with prioritizing tobacco
control measures in Zambia.>”

The comprehensive implementation of the FCTC in Zambia necessitates a
holistic approach, involving legislative alignment, coordination, policy
development, public awareness, taxation, monitoring, collaboration,
enforcement, integration into health systems, and capacity building. A
coordinated effort across these diverse areas is essential for mitigating the
impact of tobacco-related health issues within the country.

V. Navigating Trademark Protection and Plain
Packaging in the Absence of FCTC Domestication in

Zambia

The absence of domestication of the FCTC makes it challenging to
implement the plain packaging recommendation. As demonstrated in the
previous section, the FCTC recommends plain packaging as a measure to
reduce the appeal of tobacco products and discourage consumption. Without
domestication, the legal framework necessary for enforcing this crucial
measure may be lacking. In the absence of plain packaging recommendations,
tobacco companies in Zambia may opt to pursue trademark protection under
the Trademarks Act. This is facilitated by the domestication of the TRIPS
Agreement, which provides a legal basis for the protection of trademarks.
Furthermore, the failure to domesticate the FCTC potentially hinders the
implementation of measures designed to protect public health, creating a
situation where commercial interests, such as obtaining trademarks, may take
precedence.

While some may argue that the voluntary nature of the plain packaging
requirements grants tobacco companies a justification for non-compliance, the
true essence and impact of this recommendation transcend mere legality. For
example, the implementation of plain packaging in Canada in February 2020
marked a significant step in the country’s tobacco control efforts. A pre-post
evaluation study was conducted to assess the impact of plain packaging on
various factors, including pack appeal and health warning label (HWL)
effectiveness. The conclusion was that the implementation of plain packaging
in Canada had a profound impact on pack appeal and HWL effectiveness.
These findings provide compelling evidence for the efficacy of plain

% Zambia Ministry of Health, The Case For Investing in WHO FCTC Implementation, 2
(2019). Available at:
https://www.undp.org/sites/g/files/zskgke326/files/migration/zm/f6d0c8dbf67305a3bbf50fd
b248e3a8e52832b27d08195c9e56ad810b9dea8bl.pdf (last visited Feb. 7, 2024).

5 1d., ix.
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packaging as a tobacco control measure and underscore its potential to
contribute to reduced smoking rates and improved public health outcomes.>

Plain packaging requires that all forms of tobacco branding be labelled
exclusively with simple, unadorned text. It involves the removal of
trademarks, graphics, logos and other attributes from cigarette packs, except
the brand name.* The pack should also be in a neutral colour and include only
the content and consumer information (e.g., toxic constituents) as well as
health warnings required by law.® In other words, plain packaging aims at
standardizing the appearance of all cigarette boxes to make them
unappealing, especially for adolescents, thus reducing the prevalence and
uptake of smoking.®! It is also said to encourage those who smoke to give up
smoking discourage those who have given up from relapsing, and reduce
people’s exposure to tobacco smoke.®> The reasoning is that doing so is likely
to reduce tobacco consumption by making cigarettes look less attractive while
ensuring that health warnings and information are more visible. This would
also reduce misconceptions about the risks of smoking which will, in turn,
protect human health. This requirement goes against the provision of Article
20 of the TRIPS Agreement which provides that:

The use of a trademark in the course of trade shall not be unjustifiably encumbered
by special requirements, such as use with another trademark, use in a special form, or
use in a manner detrimental to its capability to distinguish the goods or services of
one undertaking from those of other undertakings.

This provision, it may be argued, only prohibits “unjustifiable”
encumbrances, and this is in so far as the use is not detrimental to its capability
to distinguish the goods or services. It may well be said that Article 20 requires
“to remove” trademarks that are intellectual property, i.e., they are outputs of
the human intellect (creations of the human mind), the result of human
ingenuity or intellectual assets that are protected by law.® Intellectual assets
form part of intellectual capital that has been captured, preserved, catalogued
and made available for sharing and, as such, must be protected.®* Such

5% Shannon Gravely et al., Evaluating the Impact of Plain Packaging Among Canadian Smokers:
Findings from the 2018 and 2020 ITC Smoking and Vaping Surveys, 32 Tobacco Control 153, 161
(2021).

% Enrico Bonadio, Plain Packaging of Tobacco Products Under EU Intellectual Property Law, 34
European Intellectual Property Review 599, 599 (2012).

60 Ibid.

61 Becky Freeman, Simon Chapman, Matthew Rimmer, The Case For the Plain Packaging of
Tobacco Products, 103 Addiction 4580 (2007); Alberto Alemanno & Enrico Bonadio, The Case
of Plain Packaging for Cigarettes, 3 European Journal of Risk Regulation 268, 268 (2010).

62 Cryil Chantler et al., Standardised Packaging of Tobacco: Report of the Independent
Review Undertaken by Sir Cyril Chantler, in Independent Review into Standardised Packaging
of Tobacco 3, 15 (2014).

6 Alexander I. Poltorak & Paul J. Lerner, Essentials of Intellectual Property (1st ed. 2002).
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protection confers exclusive rights (intellectual property rights) on creators
with the ultimate goal of promoting innovation and creativity.

Tobacco companies nonetheless contend that no evidence exists to support
the claim that plain packaging reduces smoking. It may lead to unintended
consequences and is thus counterproductive to the fight against smoking.
They argue that plain packaging is an unjustified deprivation of their brands
and trademarks whose effect is to erode their intellectual property rights,
making it difficult for consumers to identify their preferred brands.®

It is highly doubtful whether the above arguments are well grounded. This
is because many studies including but not limited to observational,
experimental, and population-based investigations have indicated that plain
packaging can reduce positive perceptions of smoking and dissuade tobacco
use.®® This provides empirical evidence that can be used by governments
deciding to implement plain cigarette packaging measures to build a strong
case that plain packaging plays a critical role in the quest to reduce tobacco
use.*’

It can be said from the discussion above that the impact of FCTC non-
domestication on balancing plain packaging and trademark protection in
Zambia underscores the intricate relationship between public health priorities
and trademark considerations. Addressing this challenge necessitates a
harmonized approach that prioritizes the well-being of the population while
acknowledging the legitimate business interests of tobacco companies.
Domesticating the FCTC emerges as a pivotal step in achieving this delicate
equilibrium and fostering a regulatory environment that safeguards public
health in tandem with intellectual property rights such as trademarks.

Conclusion

In conclusion, the failure of the Zambian government to domesticate the
FCTC despite its awareness of the obligations laid out in the convention raises
serious concerns. The justifications for tobacco cultivation, such as
employment creation and economic emancipation, must be carefully balanced
against the undeniable global health risks posed by tobacco use.

The right to health, a fundamental human right, is compromised when
governments neglect to implement measures that can effectively reduce
tobacco consumption. The FCTC, with its emphasis on strategies like plain
packaging, provides a roadmap for safeguarding public health from the
adverse effects of tobacco.

65 Ibid.
6 Colin N. Smith, John D. Kraemer, Andrea C. Johnson, Darren Mays, Plain Packaging of
Cigarettes: Do We Have Sufficient Evidence?, 8 Risk Management and Healthcare Policy 21, 21
(2015).
67 Ibid.
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The reluctance to domesticate the FCTC not only undermines the
commitment made by Zambia to prioritize public health but also opens
avenues for tobacco companies to prioritize their trademarks over the well-
being of the population. This apparent contradiction between economic
interests and public health is a critical issue that demands urgent attention.

To truly prioritize the right to health, the Zambian government should
heed calls for the domestication of the FCTC, implementing measures that
align with global efforts to mitigate the impact of tobacco use. By doing so,
Zambia can strike a balance between economic considerations and the well-
being of its citizens, contributing to a healthier and more sustainable future.
It is imperative that governments worldwide recognize the importance of
tulfilling their commitments under international conventions like the FCTC to
protect the fundamental right to health for all.
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