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Jurnal haqqinda

BDU Hiiqugq fakiiltesi Teleba Elmi Comiyyseti tersfinden nasr edilon Baki
Dovlat Universiteti Toloba Hiiquq Jurnali talabalar terafindan taskil olunan ve
miivafiq akademik yoxlama qaydasi ilo redakts edilon yegana jurnal olub
milli, beynalxalq ve miiqayisali hiiqugqda movcud olan miiasir hiiquqi
problemlare akademik saviyyade pegsekar yanagsman tablig edir. Jurnalin
asas1 2014-cii ilin noyabr ayinda qoyulmus ve 2015-ci ilden baslayaraq
“HeinOnline”, 2023-cii ilden etibaren ise an boyiik onlayn moalumat
bazalarindan biri olan “Scopus”-da yerlasdirilmokdadir. Nazeri fikirlari,
diinya  dovlstlarinin  mehkema  ve  qanunvericilik  tacriibasini
imumilesdirarsk miibahisali maqamlara aydinliq gatirmeak, hiiquq
comiyystine ham elmi, hom ds praktiki miistevide yaradic diisiince va
hiiquqi tenqgid qabiliyyaetini, hiiquq madaniyystini asilamaq Jurnalin ssas
prinsipleridir. Jurnal terkibindski maqalsler vasitesile hiiquqi asaslandirma
ilo aktual masalalore miimkiin hallerin ireli siirtilmesini ve yenilikgiliyi
prioritet maqsad kimi miiayyenlasdirir. Hiiquq telabalarinin hiiquqi yazi ve
hiiquqi diisiince bacariqlarim1 iize c¢ixararaq inkisaf etdirmakls onlar
akademik arasdirmaya havaslondirmak ve bunu saglam elmi roaqabat
ananasing ¢evirmak Jurnalin daimi maramini taskil edir.

About the Review

Baku State University Law Review is the only student-run and peer-
reviewed academic journal in Azerbaijan and a publication of Student
Academic Society of Baku State University Law School. It was founded in
November 2014 and has been placed in HeinOnline since 2015, and in Scopus,
one of the largest online databases, since 2023. The Review promotes
academic and professional approach to contemporary legal issues which exist
in national, international and comparative law. Clarification of debatable
issues with induction of theoretical concepts, judicial and legislation practice
of foreign countries, fostering legal criticism skills, creative thinking, and legal
culture on both academic and practical sphere are basic principles of the
Review. With its published articles, the Law Review promotes possible
solutions to actual legal issues with reference to legal reasoning and
opportunities given by legal scholarship and determines avoiding repetition
as prior purposes of Review. Encouraging law students to academic research
with making them improve their legal writing and legal thinking skills and
make this as a fair competition are permanent goals of the Review.
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On soz

Zaur Oliyev’

Yarandig: ilk giindan etibaran Azarbaycanin hiiquq tshsiline yon veran
Baki Dovlet Universitetinin (BDU) Hiiquq fakiiltasinda son 95 il arzindae bir
cox yenilik¢i layihalors imza atilmigdir. Bu layihalorin formatlar1 ve
istirakcilar1 forqli olsa da, her biri fakiiltomizin an timds maqgsadi olan
Azarbaycanin hiiquq elminoe fayda vermok qayesini dasimisdir. Foxr ve qlirur
hissi ilo geyd etmak istardim ki, bu tesabbiisler igerisinde Hiiquq fakiiltesi
Talaba Elmi Comiyyatinin (TEC) tesiscisi oldugu Talabs Hiiquq Jurnali artiq
bu yenilik¢i vo Onctil faaliyyatini ardicil 10-cu ildir ki, an ytiiksok saviyyada
davam etdirmakls beynalxalq nasr kimi niifuz qazanmigdar.

“Scopus” vo “HeinOnline” kimi diinyanin an bdyiik va aparici malumat
bazalarinda indekslonan Azarbaycanin ilk hiiquq jurnalimin Hiiquq
fakiiltasinin telobaleri torafinden arsaye getirilmasi tesadiif deyildir. Daim 6z
tosobbiiskarlig1, azmkarlig: ilo forqlonan Hiiquq fakiiltesinin Telabe Elmi
Coamiyyeti toekco BDU deyil, eloco deo diger universitetlorde tshsil alan
tolabalarin da inkisafini hadaflayir. Bununla da fakiiltomizin TEC-i ali tahsil
miiessisasinden asili olmayaraq biitiin  hiiquq talsbalerinin pegekar
hiiqugstinas kimi yetismosinds, qlobal trendlarden xebardar olmasinda, elace
da an yeni bilik va bacariqlara yiyslonmasinds maraqhidir. Bunun naticasidir
ki, son 10 ilde TEC-in tizvii olmus fakiiltomizin mazunlar1 Hiiquq fakiiltasinin
coxillik tacriibasini diger universitetlors asilamaqla onlarin da 6lkemiz adina
ilklara imza atmasina vasilo olmus, saglam ve davamli roqabatin yaranmasini
tomin etmislor.

Semimi olaraq geyd etmak istadiyim bir basqa maqam odur ki, fakiiltaye
rohbarlik etdiyim ilk vaxtlardan bari mana stimul veran amillarden biri do
mohz els Talsbe Elmi Camiyystinin fealiyysti olmugdur. TEC-in Jurnalla
yanasi, mahkams, arbitraj ve mediasiya miisabigelarini tagkil etmasi, hiiquq
miizakirs forumlari ve Genc Hiiquq Alimlari Aragdirma Yardimgisi layihasi
vasitesilo movcud akademik miihiti  tekmillogsdirmays  calismasi
tolobolorimize qarst boyiik inam formalasdirmisdir. Oz novbamda
fakiiltomizin imkanlar1 daxilinda talebslorimizin tasviq edilmasinds va bu
islorin davamhiliginin tomin edilmasinds alimdan goloni etmayo ¢alisiram.

Sonda Yubiley buraxilis {igiin yazdigim én sézii Umummili Liderimiz
Heydar Sliyevin “Tahsil millstin golocayidir” siiar1 ile bitirmak istoyirom.
Inaniram ki, bu giin oldugu kimi bundan sonra da fakiilte rohbarliyi vo Taloba
Elmi Comiyyoti amokdashgl sayesinde golocoyimizin tominatgisi olan
tohsilimizds daha boytik isler goriilocokdir!

* Baki Dovlat Universiteti Hiiquq fakiiltasinin dekani.
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Preface

Zaur Aliyev”

In the last 95 years, many innovative projects have been signed at the Baku
State University (BSU) Law School, guiding Azerbaijan's legal education since
the first day of its establishment. Although the formats and participants of
these projects are different, each aims to benefit Azerbaijan's legal science,
which is our faculty's most important goal. I want to note with a sense of
honour and pride that among these initiatives, the Baku State University Law
Review, which was founded by the Student Academic Society (SAS), has
already gained a reputation as an international publication by continuing this
innovative and pioneering activity at the highest level for ten consecutive
years.

It is no coincidence that the students of the BSU Law School created the first
law review of Azerbaijan, which is indexed in the world's most prominent and
leading databases, such as Scopus and HeinOnline. The SAS of BSU,
constantly distinguished by its initiative and perseverance, aims to develop
students studying at BSU and other universities. Thus, SAS was interested in
every Azerbaijani law student becoming a modern type of lawyer, being
aware of global trends, and acquiring the latest knowledge and skills. As a
result, the students who graduated from SAS in the last ten years instilled the
long-term experience of BSU in other universities, which enabled them to sign
firsts on behalf of our country and ensured the emergence of healthy and
sustainable competition.

Another point that I would like to mention sincerely is that one of the
factors that gave me much motivation since the first days when I led the Law
School was the activity of the SAS. Along with the Law Review, SAS's efforts
to improve the current academic environment through the organization of
court, arbitration and mediation competitions, legal discussion forums and
the Junior Legal Scholars Research Assistant Program have given me great
confidence in our students. In my turn, I have encouraged our students and
ensured the continuity of these works within the capabilities of our faculty.

Finally, I would like to end the preface I wrote for the Jubilee edition with
the quote of our national leader, Heydar Aliyev: "Education is the future of
the nation". I believe that, as today, in the future, thanks to the cooperation of
the faculty leadership and the SAS, greater things will be done in our
education, which is the guarantor of our future!

* Dean of Baku State University Law School.
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Baki Dovlat Universiteti Tolobe Hiiquq
Jurnali artiq 10 yasinda!

Orxan Abdulkarimli®

Baki Dovlet Universitetinin Telobs Hiiquq Jurnalimin 10-cu Buraxiligi tigtin
yubiley miinasibatile yazmagq toklifi almagim menda qiirur hissi oyatmagqla
yanasi, goziimiin Oniinds bdyiiyen bu 10 yash “usag”’in kegdiyi yolu ve
golacayi barada fikirlarimi tasvir etmak sevincini de baxs etmis oldu. Bu yolda
ilk addimlar: atanlardan biri olaraq zamanla 6lkemizds 6namli hiiquqi nasr
va keyfiyyatli akademik hiiqugi miizakire makanma cevrilon Jurnalin
qurulma maqsadlari, elaco do kegmisi barads bazi tessstiratlarimi, galacayi va
hadaflari barads baxislarimi boliisecayom.

2014-ctii ilin oktyabr aymin sonlarinda Baki Dovlst Universitetinin Hiiquq
fakiiltesinin Taloba Elmi Comiyyatinin Idare Heyatine sadr secildiyim giin
Idare Heyatinin {izvleri ilo Azarbaycan hiiquq tehsilinde mévcud olmayan,
tamamils telebaler torafinden idars ve redakts olunan hiiquq nasrinin tasis
olunmasin1 qarsimizda maqgsad kimi miisyyen etmisdik. Bununla bels,
somimi olaraq demsliyom ki, bu isi neco edacoyimizi tesavviir eds bilmirdim.
Bunun sabsblarinden bazilari ise 6ziimiin da sexsen sahid oldugu, hiiquq
tohsilindaki an boyiik manealarden biri olan orijinal elmi islarin azligl, buna
maragin az olmasi ve diislincelerimizi hadesf auditoriyaya catdirmaqdaki
problemlar idi. Hatta Jurnala ad segorken “talabe” soziiniin basliga alave
edilmasi ilo bagli kenardan ciddi tekidlerin olmasi bizi qarsida hansi
cotinliklar gozladiyinin ilkin cargisi idi. Malumat {iglin bildirim ki, qabaqcil
diinya tecriibssinds bels jurnallarin baghigina “talsbs”, “miisllim” va ya
“professor” sozlari alave edilmir.

2014-cii ilin oktyabr ayinda Jurnal tssis etdikden sonra qarsimizda daha
boyiik bir manes var idi. Belo ki, hamin dévrds Azarbaycanda bakalavr
hiiquq tohsilinda hiiquqi yazi fonni tadris edilmirdi va bu saha talebalar iiciin
olduqgca yad idi. Bu 6ziinii daha ¢ox hiiquqi yazinin bizim regionda, xtisusila
da sovet hiiquq tahsili sistemina maruz qalmis 6lkalardaki tislub farqlarinda
gostorirdi. Belo farqglondirici xtiisusiyyetloro akademik hiiquqi yazi
niimunolarinde miislliflorin movgelorini bazan daha sart dilde, amma Gteri
asaslandirmasi va ya tengidden uzaq olmaq tgiin fikirlari bir qrup sexsin
adindan “biz” deyoarak bildirmoyini aid etmok miimkiindiir. Buna
baxmayaraq, miuosllifin yumsaq dilden istifade edersk bildirdiyi fikrin
moasuliyyatini 6z lizerine gotiirmosi inkisaf etmis hiiquqi yazi tocriibasinda
yumsaq dildan istifade edearsk miiallifin bildirdiyi fikrin masuliyyetini 6z

* Baki Dovlat Universiteti Tolaba Hiiquq Jurnalinin qurucu bas redaktoru va 2016-c1 il
mazunu.
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tizarine gotlirmasi artiq genis yayilmis yanasmadir. Yoni timumi olaraq
bildirmaliyam ki, hiiquqi yazida siyasi yumsaqliq ve daqiqlik olmas1 vacibdir.

Digoar tarafden o6lkemizde tatbiq olunan istinad qaydalar1 da qabaqail
hiiquqgi yaz: taleblarine tam cavab vermirdi. Belaliklo, adaton daqiq elmlor
tizra yazilmig islerde istifade olunan istinadlarin yaz1 sonunda verilmasi
gaydasi (endnote) avoezina, gabaqcil hiiqugi yazi ananslarine daha ¢ox uygun
olan har sehife sonunda istinadlarin verilmasi qaydasmi (footnote) tatbiq
etmayo nail olmagimiz mohkem tomsalin gostaricisi idi.

Buna gore do ilk islorimizden biri telebaleri akademik hiiquqi yaz
standartlar: ilo tanis etmoak oldu. Bels ki, 2014-cii ilin dekabr ayimmin 13-ds
Altay Mustafayev! bizim davetimizle BDU telsbalorine bu movzuda
baslangic saviyyada ilk tolimi kegirmis oldu.? Naticods, hamin telimda istirak
etmis (istiqamat verilmis) telebalarin miiallifi oldugu magqalalarin de yer
aldig1 Jurnalin 13 maqaladan ibarat ilk buraxilis1 cap edildi. Maraqlh digar bir
magam odur ki, hamin buraxilisin derci miinasibatile 2016-c1 ildo ABS-nin
Yale, Harvard ve Georgetown universitetlorinin hiiquq maktablerinin
professorlar1 ve hiiquq jurnalinin prezidenti telebsalors videotoabrik
tinvanlamigdi.® Olduqca sevindirici haldir ki, hamin tslimdsn va Jurnalin
nasrindan sonra akademik hiiqugqi yazi ile bagl kecirilon telimlarin say1 ve bu
telimlare maraq artmaus, hatta 6lkadaki bazi hiiquq fakiiltalarinds, o ctimladean
Baki Dovlat Universitetinin Hiiquq fakiiltesinde movcud olan hiiqugstinashiq
ixtisas1 tizro bakalavr pillasinde de hiiquqi yazi fenni tedris olunmaga
baglamisdir.

Bundan sonra novbati redaksiya heyatlari Jurnali daha da inkisaf etdirarak
onun foaaliyyatini mitkommallasdirmak istiqamatinda islor gormays davam
etdilor. Hatta onlar Azarbaycanda ilk dofe “HeinOnline” malumat bazasina
cixis olde etmakls barabar, Jurnalin “Scopus’-a daxil edilmasine do nail
oldular. Jurnal adi¢okilon malumat bazalarinda indekslonan 6lkado ilk bela
teleba hiiquq noesri idi. ©lave olaraq, beynoalxalq maqals gabulu sistemlarina
daxil edilmasi, ikidilli vo artiq har ay minlorlo baxis alan veb-saytin
yaradilmasi, diinyanin miixtslif yerlorinden meaqalalarin gondarilmesi Jurnali
hom do beynalxalq nasro c¢evirmis oldu. Keyfiyyatli is vo redaksiya
heyatlarinin ¢ekdiyi zehmat olmadan bunlara nail olmaq miimkiin olmazda.
Yalniz 6z savadlar1 vo fordi kompiiter bacariglar: ilo biitiin bunlar1 edsn
redaktorlarin bu giin ¢ox insan terafinden bilinmemasi, hatta biitiin bunlara

1 “Akademik Hiiquqi Yaz1” - Altay Mustafayev (2014), YouTube
(https://www.youtube.com/watch?v=SP{4HZvF1Gc), (baxilib 1 aprel 2024-cii il).

2 Student Academic Society of Baku State University, “Akademik Hiiquqi Yaz1” - Altay
Mustafayev (2014), https://www.youtube.com/watch?v=SP{4HZvF1Gc (son baxis 6 may
2024).

3 Student Academic Society of Baku State University, Congratulations from Yale, Harvard,
and Georgetown Law Schools to Baku State University Law Review (2016),
https://www.youtube.com/watch?v=bxfeQK5uaF0 (son baxis 6 may 2024).
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maragin istenilon seviyyeds olmamasi goriilon islerin hader getmasi
anlamina galmamsalidir. Ona gore ki, Jurnalin redaksiyasinin esas prinsipi
insanlar torafinden kegici alqis qazanmaq deyil, illarin smagindan kegacok
keyfiyyoatli is ortaya qoymaqdir. Malum masaladir ki, tarixan bels tosobbiislor
uzun illor oarzinde comiyyatlor terefinden layiq oldugu dastayi
gazanmamisdir.

Bela togabbiislar ABS hiiquq maktablari {iglin yad olmasa da, bu konsepsiya
bize nisbeten yaxinda olan Avropa hiiquq mokteblarinds yalnz yaxin
kecmisdo genis totbiq olunmaga baslamisdir. Tolobalor torofinden redakts
olunan hiiquq jurnallarinin ii¢ asas istirakcisi vardir. Birincisi, redaktor
tolobalar, ikincisi, maqalo mioalliflori ve tglinciisli, oxucular. Teloba
perspektivindan yanasildigda Jurnal redaktor ve miiallif talabalar {i¢iin ham
hiiquqgi yaz1 bacarigmna yiyslonmoak, hom do pesokar vo akademik sferada
taninib 6zlarini indiden stibut etmak ti¢iin mitkommoal vasitalorden biridir.
Ucglincii istirak¢1 olan oxucular isa on yeni trendlorden, elaco de forgli
yanagmalardan xabeardar olmagqla 6z galacek islerinds ve ya aragdirmalarinda
Jurnaldan moenbe kimi istifados eda bilorlor.

Prosesin osas icragisi olan birinci subyekt, redaktorun baslica rahber
tutmali oldugu prinsip obyektivlikdir. Bu magsadls kegon 10 il arzindas har il
dayisen redaksiya heyotlori moaqale talsblari, etik siyasat vo qiymatlondirms
siyasoti kateqoriyalar1 tizra slizgac meyarlar hazirlamisdirlar. Biz hazirda
MDB-ds, elaca da Serqi Avropa va Yaxin Serqds telebalar terafinden idare
olunan vo eyni zamanda niifuzlu mealumat bazalarinda indekslonan yegans
hiiquq nesri — Baki Dovlet Universitetinin Talsbe Hiiquq Jurnalinin
foaliyyotini vo tacriibesini niimuns olaraq diger taloba comiyyatlorine
oyratmokda maragqliyig. Bels ki, bu faaliyyat diinya tocriibasindaki anansalars
uygun davam etdirilmazss va keyfiyyatli daxili reqabat miihiti yaradilmazsa,
asag1 soviyyali vo dayanigsiz nasrlar ¢coxlugu ils qarsilasa bilarik.

Diqqpt yetirdinizss, bu yazida bir nege dafs “ilk” soziindan istifads etdim.
Bu s0z bizim ti¢lin an sevimli, lakin artiq comiyyoet li¢lin adilogmis bir anlayisa
cevrilmisdir. Miisahidslerim onu gosterir ki, har kes miixtelif “ilk”lari
yaratmagq ti¢iin miibarize aparir, amma bir gozardi edilon problem var, o da
davamliliqdir. Bels tagabbiislerin davamsizliq riski iller sonra 6z fesadlarim
ortaya ¢ixarir. Mani sevindiran an baglica magam odur ki, Jurnal 10 ilds “ilk”
adindan daha ¢ox “davamli” ve “inkisaf eden” etiketlorini dogrultmaga nail
olmusdur. Bu o demak deyil ki, Jurnalin 10 illik faaliyystinds har is yolunda
getmisdir. Bazon islor qurilma noqtesine goalse bels, redaktorlar bunlarin
ohdasindan pesakarligla gelmayi bacarmigdirlar.

Jurnalin ve hiiquq icmasinin ke¢mis ve hazirki veziyyeti barode timumi
fikirlarimi boliisdiiytima gore artiq Jurnalin gelacayi barade tesevviirlarimi
paylasmaq istordim. Baki Dovlat Universitetinin Taloba Hiiquq Jurnali 6lkada
vo regionda diger taleba cemiyyetleri tiglin gabaqcil tocriibs rolunu
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oynamagla tokca timumi mazmunlu deyil, hoam ds hiiququn miixtslif sahalari
izra nasrlerin yaradilmasi va inkisaf etdirilmasi istigamatinds mayak rolunu
oynayacaqdir. Digaerlari iiglin niimuns olmagq, siibut olunmus qgabaqcil
tocriibesini aparici  standart kimi kodekslogdirmak, hiiquq icmasimi
maariflondirmeak magsadils 6z zengin tacriibesinden faydalanaraq akademik
hiiquqi yazi barade baladcilor hazirlayib yayimlamaq, habelo miixtalif
movzularda simpoziumlar ve miizakiralors Onciilitk etmaklo miiasir
cagirislara proaktiv reaksiya vermok Jurnalin ndvbati onilliyinin hadaflari
olmalidir. Bununla baraber, Jurnal daima redaksiya, arasdirma, moévzu va
mazmun keyfiyyatinin artirilmasina ¢alismali, yeni zirvalari foth etmalidir.

Burada bahs edilon tacriibs asason ABS$-nin qabaqcil hiiquq mokteblarinda
movecud olduguna gore bizim tolebslore bels foaliyyetlor bazen algatmaz
goriine bilar. Buna baxmayaraq, Jurnal hamin stereotipi aradan qaldiraraq
golacak tagabbiisler tiglin yol agmisdir. Jurnalin indiys qader olan redaktor
heyatlari, ehtimal ki, bu Jurnalin 100-cii buraxilisinin sahidi ola bilmayacak,
amma hamin buraxilisin 6n soziinii yazacaq sexsin yazisinda o giina gadar
olan biitiin redaktorlarin faaliyyetine layiqli giymeat veraceyine siibham
yoxdur.
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10 Years with Baku State University Law
Review

Orkhan Abdulkarimli®

Being asked to write the foreword for the 10th Volume of the Baku State
University Law Review filled me with pride. It also allowed me to reflect on
the journey and future of this “child” that has matured over the past decade.
As one of the pioneers on this journey, I would like to share my reflections on
the founding principles and history of this Law Review, which has evolved
into a significant legal publication and a respected platform for academic legal
discourse in our country, as well as my vision for its future and objectives.

In October 2014, upon my election as the chairman of the Board of the
Student Academic Society at Baku State University Law School, our Board set
out to establish a student-managed and edited legal publication—a concept
unprecedented in Azerbaijan’s legal education. However, I must admit that
envisioning the execution of this goal seemed daunting at the time.
Challenges such as the scarcity of original scholarly work, lack of interest, and
difficulties in effectively communicating our ideas to the intended audience,
which I experienced, loomed large. Even the process of naming the Law
Review encountered resistance to omitting the word “student” from the
title—a foreshadowing of the obstacles ahead. It is worth noting that in
established global practices, such journals do not typically include “student”,
“lecturer”, or “professor” in their titles.

We encountered another significant challenge after establishing the Law
Review in October 2014. Legal writing was not part of the undergraduate law
curriculum in Azerbaijan at the time, rendering this field largely unfamiliar to
students. Moreover, the distinct characteristics of legal writing in our region,
particularly in countries influenced by the Soviet legal education system,
posed stylistic disparities compared to academic legal literature elsewhere.
While authors in our region tended to express opinions collectively and
sometimes in rigid language, advanced legal writing emphasizes individual
accountability and employs softer language. Thus, fostering political
flexibility and precision in legal writing became imperative.

Additionally, the referencing conventions in our country did not align with
advanced legal writing standards. By adopting footnotes instead of
endnotes—a practice prevalent in advanced legal writing traditions —we laid
a solid foundation for our endeavor.

* Founding Editor-in-Chief of the Baku State University Student Law Review and a graduate
of 2016.
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Consequently, our initial priority was to acquaint students with the norms
of academic legal writing. On December 13, 2014, at our request, Altay
Mustafayev! conducted the first basic training session on this topic for BSU
students.? Subsequently, the first volume of the Law Review, featuring 13
articles—some authored by participants of the training—was published.
Notably, on the occasion of 1¢t volume in 2016, professors from renowned U.S.
law schools and the president of their respective law reviews at Yale, Harvard,
and Georgetown University sent video congratulatory messages to the
students.’® It is gratifying to observe that following this training and the
publication of the Law Review, the frequency of academic legal writing
workshops increased, and several law faculties in the country, including Baku
State University Law School, began incorporating legal writing into their
undergraduate jurisprudence programs.

Subsequent Editorial Boards continued to advance the Law Review and
refine its operations. Access to the HeinOnline database for the first time in
Azerbaijan and securing inclusion in Scopus marked significant milestones.
The Law Review became the first student-led legal publication in the country
to be indexed in these databases. Moreover, its inclusion in international
article acceptance systems and the establishment of a bilingual website
receiving thousands of monthly views transformed it into an international
publication. These would not have been possible without the quality work
and hard work of the editorial staff. The fact that the editors who do all this
with their own education and personal computer skills are not known by
many people today, or even if there is no level of interest in all this, should
not mean that the work done is wasted. Because the main principle of the
Journal's editorial board is not to win temporary applause from people, but to
produce quality work that will stand the test of years. It is known that
historically, such initiatives have not received the support they deserve from
the societies for many years.

While student-run law reviews are commonplace in U.S. law schools, they
have only recently gained traction in European law schools, which are
geographically closer to us. Three primary stakeholders contribute to
studentrun law reviews: editorial students, article authors, and readers. From
a student’s perspective, these journals are invaluable tools for developing
legal writing skills and establishing professional and academic credibility.

1 “Akademik Hiiquqi Yaz1” - Altay Mustafayev (2014), YouTube
(https://www.youtube.com/watch?v=SP{f4HZvF1Gc), (viewed Apr. 1, 2024).

2 Student Academic Society of Baku State University, “Akademik Hiiquqi Yazi” - Altay
Mustafayev (2014), https://www.youtube.com/watch?v=SPf4HZvF1Gc (last visited May 6,
2024).

3 Student Academic Society of Baku State University, Congratulations from Yale, Harvard,
and Georgetown Law Schools to Baku State University Law Review (2016),
https://www.youtube.com/watch?v=bxfeQK5uaF0 (last visited May 6, 2024).
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Third-party readers can utilize these law reviews as resources for future work
or research, staying abreast of current trends and diverse perspectives.

The principle that the editor, who is the main executor of the process,
should be guided by is objectivity. For this purpose, during the past 10 years,
the editorial boards, which change every year, have prepared filter criteria for
the categories of article requirements, ethical policy and evaluation policy. We
are interested in teaching other student societies as an example, the activity
and experience of the Baku State University Law Review, the only legal
publication managed by students in the CIS, as well as in Eastern Europe and
the Middle East, and at the same time indexed in international databases. So,
if this activity is not continued according to the traditions of the world
experience and if a quality internal competitive environment is not created,
we may encounter a lot of low-level and unstable publications.

Repeated use of the term “first” throughout this discourse underscores its
significance. While society values novelty, sustainability often remains
overlooked. The repercussions of unsustainable initiatives often manifest
years later. I am satisfied that the Law Review has earned a reputation for
sustainability and growth over the past decade, surpassing its initial “first”
label. Despite encountering challenges along the way, the editors have adeptly
navigated them.

Having outlined my reflections on the Law Review’s past and present and
the legal community atlarge, I would like to articulate my vision for its future.
The Baku State University Law Review aspires to serve as a model for other
student societies in the country and the region and to inspire the creation and
advancement of publications across various legal fields, not merely limited to
general content. Its objectives for the next decade include setting industry
benchmarks, leveraging its wealth of experience to educate the legal
community, developing and publishing guides on diverse topics in academic
legal writing, and proactively addressing contemporary challenges through
symposiums and debates. Additionally, the Law Review must continuously
strive to enhance editorial quality, research standards, topical diversity, and
content richness, aiming for continual improvement and reaching new
heights.

While such initiatives are primarily associated with leading U.S. law
schools, the Law Review has shattered this stereotype and paved the way for
future endeavours. While the current editorial team may not witness the 100"
volume of the Journal, I am confident that the individual who authors the
toreword for that milestone edition will offer a commendable appraisal of the
collective efforts of all past editors.
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A Legal Battlefield: the Application of Draft
Principles Adopted by International Law
Commission and the Protection of
Environment during Armed Conflicts

Jeyhun Asadov & Gultakin Safarli’

Abstract

Throughout history, wars have been prevalent, even in times before states were fully
developed. Rulers, kings, and sultans engaged in conflicts for various reasons such as
expanding territories, increasing wealth, and subjugating people. Despite attempts to
eradicate war, it persists, with some justifying it as “a natural law”. Wars not only cause
great destruction in death, disease, hunger and poverty. They also cause serious damage to
nature. Serious problems such as loss of farmland, water scarcity and pollution caused by
toxic wastes are emerging. This article will examine the hazardous impact of armed conflicts
on the environment, and the international protective measures and conventions in place.
The article will also explore the Garabagh conflict and consider the hypothetical approach
on the possible retroactive effect of Draft Principles on protection of the environment in
relation to armed conflicts (hereinafter referred to as the “draft principles”) adopted by
International Law Commission in addressing these issues.

Annotasiya

Tarix boyu, dovlatlorin halo tam inkisaf etmadiyi dovrlords bela miiharibalor genis
yayumusdr.  Hokmdarlar, padsahlar wva sultanlar miixtalif sabablordon: arazilari
geniglandirmak, 0z sarvatlarini artirmagq va insanlar1 6zlarindan asili vaziyyata salmaq ticiin
miinaqigalara girirdilor. Miiharibani aradan qaldirmaq cohdlarina baxmayaraq, bazilari
bunu tabiatin ganunu kimi asaslandirmaga davam edir. Miitharibalar yalniz 6liim, xastalik,
acliq va yoxsulluq kimi boyiik dagimtilara sabab olmaqla qalmur, ham da tabiata ciddi zararlar
yetirir. ©kin sahalarinin itirilmasi, su qitlig1 va zoharli tullantilarin sabab oldugu ¢irklonma
kimi ciddi problemlar ortaya ¢ixir. Bu maqala silahli miinaqisalarin atraf miihita tahliikali
tasirini va qiivvads olan beynalxalg miihafiza tadbirlari va konvensiyalar: arasdiracaq.
Mogalada hamginin Qarabag miinaqisasi tadqiq edilacok va bu masalalarin  hallinda
Beynalxalq Hiiquq Komissiyas: tarafindan qabul edilmis silahli miinaqigsalorla bagli atraf
miihitin miihafizasina dair Prinsiplor Layihasinin (bundan sonra “prinsiplar layihasi”
adlanacaq) miimkiin geriya tasirina dair hipotetik yanagmaya nazar yetirilocakdir.

CONTENTS
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*Jeyhun Asadov, LL. M from Baku State University. Gultakin Safarli, Baku State University,
LL. B'23. We express our sincere appreciation to the "Junior Legal Scholars Research
Assistant Program" for facilitating the collaboration of the authors, guiding the writing and
editing of this article, and to Uzeyir Mammadov, Ph.D. in Law, for his valuable insights in
shaping the central claim of this work.
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Introduction
he natural environment encompasses the habitats of humans and
various other living organisms. This environment consists of several
key elements: the lithosphere (the Earth's crust), the atmosphere (the
layer of gases surrounding Earth), the hydrosphere (all of Earth's water), and
the biosphere (the global sum of all ecosystems). Humans carry out all their
activities within these natural components.

Nature and humanity are interconnected in a way that they influence each
other continuously. Just as humans live within and interact with nature,
natural events and elements impact human social, economic, and other
activities. This ongoing interaction between natural events and human
activities is known as the nature-human interaction.

The importance of environmental protection during armed conflicts has
increasingly gained attention since the 1970s. Today, the environment is
recognized as a key civilian asset that deserves the same protections as people
and property during times of war. This recognition establishes a legal
obligation to prevent environmental damage during armed conflicts. Given
the extensive harm that conflicts can cause to the environment, prioritizing
this protective responsibility is crucial. This legal duty is supported and
sustained by international environmental law.

Many international multilateral agreements seek to safeguard the
environment, but their scope and duties vary greatly, spanning the bilateral,
regional, and global levels. Although some of these accords apply to armed
conflict, some expressly prohibit such circumstances, and some provide
ambiguous guidance on the subject. Furthermore, organizations such as the
International Committee of the Red Cross (hereinafter referred to as the
“ICRC”) have an extensive record of tackling environmental issues in war
zones. Thus, in 2020, ICRC updated its guidelines on environmental
protection within the framework of international humanitarian law. The new
set of guidelines, known as the ICRC Guidelines on the Protection of the
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Natural Environment in Armed Conflict, builds on the Committee's 1994
guidelines. This updated document includes thirty-two rules and
recommendations, each accompanied by a commentary that clarifies their
legal foundation and offers guidance for interpretation. Furthermore, draft
principles represent a significant recent accomplishment in this subject. These
draft principles comprise 27 principles, which aim to safeguard the
environment during armed conflicts by setting out guidelines for preventing
environmental damage, ensuring accountability, and integrating
environmental considerations into military and humanitarian efforts.

This article examines the general issue of environmental protection in
wartime, including the challenges and existing frameworks for safeguarding
the environment.

One of the focuses of the article is on the environmental and legal violations
committed by Armenia during the Garabagh conflict, and it explores the
potential retroactive application of the draft principles on environmental
protection. This involves evaluating what protections might have been
guaranteed if these principles had been established before the conflict.

Finally, the article assesses Armenia’s adherence to fundamental
international norms related to environmental protection in the context of the
Garabagh conflict, using the draft principles as a framework for analysis.
Overall, the article offers a thorough investigation into how legal and
normative frameworks can address environmental harm during armed
conflicts, with a specific focus on Armenia’s actions in the Garabagh conflict.

I. The Issue of Environmental Protection During
Armed Conflicts

As it has been previously mentioned, armed conflicts have historically led
to significant disasters, including loss of life, forced migration, occupations,
destruction, and more. In addition to these consequences, armed conflicts
have a destructive impact on natural resources. In these conflicts, parties have
historically employed military tactics aimed at the destruction of natural
resources to defeat their opponents. These tactics either directly targeted
natural resources or had indirect effects on them while focusing on the
opposing party.

Throughout history, there have been numerous instances where the
destruction of agricultural lands, irrigation channels, and natural habitats was
employed to eliminate the military and economic capabilities of adversaries.
A notable example is the Third Punic War, which occurred between 149-146
BC, during which the Romans salted the lands of the Carthaginians, rendering
them infertile.! Furthermore, various methods were utilized to inflict
irreversible environmental damage, such as destroying forests and vegetation

1 Laurent R. Hourcle, Environmental Law of War, 25 Vermont Law Review 653, 655-656 (2001).
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to prevent enemy concealment, burning cultivated lands to annihilate crops,
breaching reservoirs and canals to cause flooding, and poisoning water
sources. For instance, during the American Civil War (1861-1865), the
Northern Army devastated agricultural lands owned by the Confederates by
cutting off natural resources and setting them ablaze.?

In armed conflicts, essential resources vital for all living beings, such as
land, air, water bodies, forests, and seas, become polluted; biodiversity,
habitats, and natural resources are destroyed; and the natural balance is
disrupted to a degree that adversely affects human existence.® To cite a
relatively recent example, we can recall the atomic bombs dropped on
Hiroshima and Nagasaki: these bombs not only resulted in the deaths of tens
of thousands of people at the moment of the attack and in its aftermath, but
they also caused catastrophic levels of radioactive contamination.*

The environmental damage caused by armed conflicts can be divided into
three temporal categories: pre-conflict (these are the damages associated with
armed conflict), during the conflict, and post-conflict periods. In the pre-
conflict phase, the negative impacts of the arms industry on the environment
are predominantly observed. Specifically, the production, testing, and
stockpiling of weapons, particularly chemical, biological, and nuclear
weapons, generate radioactive and toxic contamination, posing a serious
threat to the environment.

During the conflict period, environmental degradation intensifies as
warfare directly impacts natural resources and ecosystems. The use of
explosive weapons, deforestation for strategic purposes, and contamination
of water sources through chemical agents or spills result in severe damage to
landscapes, wildlife habitats, and human health.® The destruction of
infrastructure, including industrial facilities and waste management systems,
further exacerbates environmental harm, often leading to long-term
ecological and public health crises.”

In the post-conflict period, the challenges shift towards recovery and
remediation. Environmental damage often persists long after the conflict has
ended, requiring extensive cleanup and restoration efforts.® Contaminated
soil and water, destroyed ecosystems, and hazardous remnants of war

2 Jbid.

3 Hakan Altintash, Savashlarin Cevresel Boyutu ve Ekosistem Uzerindeki Geri Donushu Olmayan
Etkileri, 8 Manas Universitesi Sosyal Bilimler Dergisi 131, 143 (2003).

¢ Ahmet Hamdi Topal, Silahli Chatishmalarda Dogal Chevrenin Korunmasi, 29 Milletlerarasi
Hukuk ve Milletlerarasi Ozel Hukuk Bulteni 211, 215 (2009).

5 Philippe Sands, Principles of International Environmental Law, 308 (2~ ed. 2003).

6 See generally CEOBS, How does War Damage the Environment (2020),
https://ceobs.org/how-does-war-damage-the-environment/ (last visited May 07, 2024).

7 Ibid.

8 Ibid.
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demand significant resources and international cooperation to address.’
Additionally, rebuilding efforts must incorporate sustainable practices to
prevent future environmental degradation and mitigate the impact of the
conflict's legacy on both human and natural systems.!

Armed conflicts and the application of weapons during these conflicts pose
a serious threat to the environment. Therefore, in addition to the general
international environmental law norms pertaining to the protection of the
environment during conflicts, there is a necessity to develop comprehensive
international legal norms that define the responsibility of parties for
environmental damage incurred specifically during these conflicts,
incorporating elements of both international humanitarian law and
environmental law. The development and international legal enforcement of
these norms is equally important as the establishment of international legal
mechanisms that ensure their effectiveness. Efforts in this direction and the
attention given to this issue, both practically and academically represent a
relatively new trend.

Certainly, the primary factor ensuring the international legal effectiveness
of these norms will undoubtedly be the will of the conflict parties, which
includes states and other actors. Naturally, the primary interest of the parties
involved in the conflict is the destruction of the opposing side's objectives and
their defeat. However, in such circumstances, natural objects should not be
considered legitimate targets; their significance must be acknowledged not
only for the present but also for future generations.

In this regard, the development of effective legal protection and
accountability mechanisms for the protection of the environment in armed
conflicts is essential. Since the 1970s, the increasing ecological sensitivity and
the emergence of globally significant environmental issues have accelerated
the process of implementing international regulations concerning the
environment. Currently, some efforts have been made in this direction, and
international legal norms have come into effect. The international legal
instruments for the protection of the environment in armed conflicts can be
categorized into three areas: 1) general international environmental law; 2)
international humanitarian law; and 3) norms and mechanisms that are
inherently characteristic of both international environmental and
humanitarian law.

Most of these regulations directed towards environmental protection are
framed within an anthropocentric perspective, meaning that the environment
has been safeguarded not for its intrinsic value but for its significance to
human life. Contrary to this view, there is an ecocentric approach positing
that the environment is valuable in itself. According to the ecocentric

o Ibid.
10 Ibid.
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perspective, environmental elements should be preserved even if they are not
deemed significant for the continuity of human life."

Additionally, the norms developed under international environmental
law, a branch of international law, primarily focus on the protection of the
environment during peacetime. However, over time, the international
community has recognized the necessity of direct regulations for the
protection of the environment during armed conflicts, leading to the
development of new provisions within international humanitarian law. In
particular, this issue gained global attention as a result of the “Gulf War” that
occurred between August 1990 and February 1991. Iraq's burning of Kuwaiti
oil wells and the discharge of significant quantities of oil into the sea
highlighted the urgency of protecting the environment during armed
conflict.!?

The issue of artificially altering the environment for military or other
hostile purposes was brought to the international agenda in the early 1970s.
In July 1974, the United States and the Soviet Union engaged in bilateral
discussions aimed at addressing the dangers associated with the military use
of environmental modification techniques. By August 1975, the United States
and the Soviet Union had reached an agreement on the same draft text.

As aresult of this agreement, the international document regulating the use
of techniques for altering the environment for hostile purposes is the
Convention on the Prohibition of Military or Any Other Hostile Use of
Environmental Modification Techniques, adopted on May 18, 1977
(abbreviated in English as ENMOD). This agreement entered into force on
October 5, 1978, following the ratification by 20 states.

The Convention consists of 10 articles and 1 Additional Protocol. By
acceding to this agreement, participating states undertake obligations not to
engage in military or any other hostile purposes using environmental
modification techniques that could result in widespread, long-lasting, or
severe effects as a means of destruction, damage, or injury to another
participating state.’

Environmental modification technique means any technique for changing
— through the deliberate manipulation of natural processes — the dynamics,
composition, or structure of the Earth's biosphere, lithosphere, hydrosphere,
atmosphere, or outer space.! These techniques of modification include

11 Jessica Lawrence & Kevin Jon Heller, The Limits of Article 8(2)(b)(iv) of the Rome Statute, the
First Ecocentric Environmental War Crime, 20 Georgetown International Environmental Law
Review 1, 64-65 (2007).

12 Huseyn Pazarci, Uluslararasi Hukuka gore Chevrenin Savash Sirasinda Korunmasi, 47 Ankara
Universitesi SBF Dergisi 103, 103 (1992).

13 Convention on the Prohibition of Military or Any Other Hostile Use of Environmental
Modification Techniques, art. 1 (1978).

4]d., art. 2.
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seismic activities, creating strong sea waves, disturbing the ecological balance
of a specific area, changing atmospheric conditions, and modifying climate
conditions, ocean currents, the ozone layer, or the ionosphere. The convention
prohibiting the use of these techniques also imposes certain obligations on
states.

According to Article IV of the Convention, each participating state bears
responsibility and must take necessary legal measures within its jurisdictional
authority over territories under its jurisdiction, in accordance with the
obligations included in the Convention.!®

Moreover, Article V of the Convention envisages the establishment of a
Consultative Committee, including a Committee of Experts under the
chairmanship of the Secretary-General of the United Nations, to provide
advice and assist in resolving any problems arising from the application of
the objectives and provisions of the Convention.!®

In addition to the ENMOD, there exist international legal instruments that
prohibit the use of certain weapons capable of causing catastrophic damage
to the environment, alongside environmental modification.

Of course, nuclear weapons pose the greatest threat to the environment.
However, there is no international legal instrument that explicitly prohibits
their use in plain text in international law. By comparison, there are clearer
international legal norms regulating the use of chemical and biological
weapons.

The Additional Protocol to the Hague Convention of 1907, Article 23, and
the Geneva Protocol of 1925 on the Use of Asphyxiating, Poisonous or Other
Gases, and of Bacteriological Methods of Warfare prohibit the use of chemical
weapons, which are poisonous substances or gases. Similarly, the Geneva
Protocol of 1925 also addresses biological weapons by prohibiting the use of
bacteriological methods of warfare. Furthermore, the Convention on the
Prohibition of the Development, Production and Stockpiling of
Bacteriological (Biological) and Toxin Weapons and on their Destruction,
dated April 10, 1972, bans the development of such weapons, establishes
obligations for their destruction, and thereby prohibits their use.

In conclusion, addressing the environmental impact of armed conflicts is
not only a legal and moral responsibility but also a crucial component of
achieving sustainable peace and security. Recognizing the intrinsic link
between environmental integrity and human well-being can encourage the
international community to adopt more sustainable approaches to conflict
resolution and recovery. Defining environmental protection as a priority
ensures that future generations inherit a healthier planet and a more just
world, thereby promoting continuity in conflict-affected regions.

15]d., art. 4.
16 Jd., art. 5.
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II. The Possibility of Retroactive Application of the

“Draft Principles”

This section provides an overview of the core concepts and fundamental
ideas behind the draft principles. Additionally, it examines the possibility of
retroactively applying these principles and the consequences that may arise
from such an approach.

A. Concept, Importance, and Possibility of Retroactive
Application of Draft Principles

Environmental concerns are becoming increasingly substantial, and they
are expected to have a greater impact on military operations in the future,
perhaps aggravating the repercussions of armed conflicts. As mentioned
earlier, warfare can cause significant environmental harm, including the
extinction of essential plant and animal species, water pollution, and
hazardous spills. Wars and military activities have resulted in enormous,
long-term damage not only to human lives and infrastructure but also
ecosystems. As a result, survivors may suffer catastrophic repercussions such
as reduced agricultural land, water scarcity, and toxic waste. Since the natural
world has always been the spatial component of warfare, it has been essential
for armies. Efforts to expand geographic control do not mitigate the ongoing
harmful impacts on the environment caused by past actions, particularly
those of the military over the last several decades.!”

Today, the change in the quality and quantity of armies and the advanced
level of weapon technologies have expanded the battlefields on a continental
scale and caused even more devastating and permanent damage to the
environment than in previous centuries.’® For example, poisonous bombs
contaminate subterranean water and sicken people, and oil-polluting missiles
that strike refineries wipe out forests and ruin the primary living quarters of
the opposing side. Environmental protection is not a priority in conflict.
However, after peace is restored, it might have severe long-term
repercussions that cause new issues. Notable examples of environmental
damage caused by armed conflict contain the use of Agent Orange during the
Vietnam War, the destruction of oil wells in Kuwait in 1990-91, the discharge
of hazardous substances following attacks on industrial sites in Kosovo in
1999, damage to water resources in Lebanon in 2006, and the use of biological
or chemical weapons.!” Environmental harm caused by armed conflict is more

17 Tarik Ak, Gunumuzun Savashlarinda Chevre Konusuna Ilishkin Bir Degerlendirme, 32 Istanbul
Aydin Universitesi Dergisi 17, 17 (2016). Available at:
https://dergipark.org.tr/tr/download/article-file/581687 (last visited Apr. 17, 2024).

18]d., 18.

19 Rigmor Argren, The Obligation to Prevent Environmental Harm in Relation to Armed Conflict,
924 International Review of the Red Cross 1208, 1209 (2023). Available at:
https://international-review.icrc.org/sites/default/files/reviews-pdf/2023-12/the-obligation-
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than just a historical concern. Following the Russian Federation's attack on
Ukraine, severe ecological harm was caused in both urban and rural regions.?

Since the basic mechanisms of the traditional Law of Armed Conflict were
developed during World War II, dangers like climate change were not as
important worldwide concerns as they are now. As this topic gets traction in
the international legal community, attempts to assess and evaluate legal
systems safeguarding the environment in armed conflicts are both necessary
and desirable. One of such endeavor is the draft principles, approved by the
International Law Commission (hereinafter referred to as the “ILC”) in 2022.

The ILC's objective, according to its statute, is “the promotion of the
progressive development of international law and its codification” ' Ambassador
Marie Jacobsson and Ambassador Marja Lehto were designated by the ILC as
special rapporteurs on environmental protection during armed situations in
2013 and 2017, respectively.?? Throughout the writing process, the ILC
solicited written comments and suggestions, receiving replies from 23
nations, 13 international organizations, and other entities that expressed a
variety of concerns regarding the draft principles. Following nearly a decade
of effort on this problem, the ILC accepted the draft principles during its 734
session in 2022.%

These draft principles aim to address the significant environmental harm
that can result from armed conflicts and to enhance the legal framework
governing environmental protection during and after such conflicts.?

These draft principles cover a broad temporal scope, addressing

to-prevent-environmental-harm-in-relation-to-armed-conflict-924.pdf (last visited Apr. 25,
2024).

20 Jpid.

21 Statute of the International Law Commission, art. 1 (1947). Available at:
https://legal.un.org/ilc/texts/instruments/english/statute/statute.pdf (last visited Apr. 31,
2024).

22 Report of the International Law Commission Seventy-first session (29 April — 7 June and 8
July — 9 August 2019), General Assembly Official Records Seventy-fourth Session
Supplement No. 10 (A/74/10), 209 (2019). Available at:
https://documents.un.org/doc/undoc/gen/g19/243/93/pdf/g1924393.pdf?token=mqwPeSuBS
Oc4RAWSZ c&fe=true (last visited Apr. 31, 2024).

2 See generally International Law Commission Seventy-third session Geneva, (18 April - 3
June and 4 July — 5 August 2022), A/CN.4/L.968 (2022). Available at:
https://documents.un.org/doc/undoc/ltd/g22/348/04/pdf/g2234804.pdf?token=60j6FURHckv
ise70Ka&fe=true (last visited Apr. 31, 2024). See also International Law Commission Seventy-
third session Geneva, (18 April — 3 June and 4 July — 5 August 2022), A/CN.4/749 (2022).
Available at:
https://documents.un.org/doc/undoc/gen/n22/232/58/pdf/n2223258.pdf?token=in4Nve5EBE
F7FBsz7p&fe=true (last visited Apr. 31, 2024).

2 JLC, Draft Principles on Protection of the Environment in Relation to Armed Conflicts,
principle 2 (2022). Available at:

https://legal.un.org/ilc/texts/instruments/english/draft articles/8 7 2022.pdf (last visited
Apr. 31, 2024).
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environmental protection before, during, and after armed conflicts. They are
intended to apply to both international and non-international armed conflicts
in order to provide environmental protection.”

Conditionally, the measures stated in draft principles can be divided into 2
categories: Environmental protection during armed conflict and after the
conflict. The first group entails such principles as precaution, prohibition of
certain means and methods, protected zones etc.

Principle of precaution means that parties to a conflict should take specific
safeguards, such as assessing environmental risks, minimizing the use of
harmful weapons, and avoiding attacks on environmentally sensitive areas,
to prevent and reduce environmental harm.?* These precautions should be
implemented both during an armed conflict and in the preparatory stages, to
mitigate potential damage in advance.?

According to the second principle (prohibition of certain means and
methods) specific means and methods of warfare that cause severe
environmental damage are prohibited.?

The last measure which aims to protect environment during the wartime is
to define protected zones. For this reason areas of significant environmental
importance should be designated as protected zones and not be targeted
during conflicts.?

As already known, it is not sufficient only to take during-conflict measures
for effective environmental protection. That's why, there are some post-
conflict measures in draft principles to prevent the severe and long-lasting
effects of war.

Firstly, the States should be accountable for inflicted damage to the
environment by them and have obligations like participating in restoration
process of environment during and after conflict.®® There should be an
assessment and documentation of environmental damage resulting from
conflicts. In order to effectively define the limits of this compensation, there
should be an assessment and documentation of environmental damage
resulting from conflicts.3! Moreover, states responsible for environmental
damage during conflicts may be required to provide reparations or
compensation.®

The principles also recognize the role and responsibilities of non-state

% Id., principle 1.

26 See more Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International
Humanitarian Law, Vol. II, chapter 5, sec. A. Available at: https://ihl-
databases.icrc.org/en/customary-ihl/v1/rulel5 (last visited May 07, 2024).

27 [bid.

28 Supra note 24, principle 13.2 (b).

» Jd., principle 4 and principle 18.

30 Id., principle 22 and principle 24.

31 Id., principle 24.

32 Id., principle 9.
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actors, including multinational corporations and armed groups, in preventing
environmental harm during conflicts.®

Moreover, the principles emphasize the importance of international
cooperation and assistance in addressing environmental damage caused by
armed conflicts. This includes cooperation in scientific research, information
sharing, and capacity-building efforts.>

Furthermore, they highlight the interrelationship between human rights
and environmental protection, recognizing that environmental harm can have
significant adverse effects on the enjoyment of human rights.?

These draft principles are intended to complement existing IHL and
International Environmental Law and to fill gaps where specific
environmental protections are lacking. They are designed to be a framework
for enhancing the protection of the environment in the context of armed
conflicts and to promote greater accountability for environmental harm. The
ILC's work on draft principles reflects a growing recognition of the need to
address the environmental dimensions of armed conflicts and to promote
sustainable peace and security.

It is noteworthy that the possibility of retroactive application is not
provided for in the draft principles. It should also be recalled that, unless
otherwise stated, neither principles nor treaties apply retroactively under
international law.* Generally, international legal instruments, including the
draft principles, are usually prospective in their application. This means that
they have to deal with acts or situations arising after their adoption and not
those previous to that, unless otherwise indicated.’” However, the presence of
certain circumstances brings up the issue of whether international law can be
applied retroactively. Specifically, this involves examining whether legal
principles or rules established after a particular event or conflict can be used
to address or evaluate actions taken before those laws were enacted. This
question arises in situations where new legal standards or guidelines might
influence the assessment of past conduct, raising complex issues about the
extent to which international law can apply to events that occurred before its
establishment or modification. The presence of the following circumstances
prompts the question of whether international law can have a retroactive
effect.

First of all it is worth noting the issue of state practice and customary law.
For these principles to have retroactive effect, they would need to be explicitly

3 Id., principle 9.3 (a).

3 Id., principle 23.

3% Jd., Preamble.

% See generally Joao Grandino Rodas, The Doctrine of Non-Retroactivity of International Treaties,
68 Revista da Faculdade de Direito da Universidade de Sao Paulo 341, 345 (1973). Available
at: https://core.ac.uk/download/pdf/268355415.pdf (last visited Apr. 04, 2024).

371d., 342.
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agreed upon by states, either through a treaty or through consistent state
practice and opinio juris — the belief that such practice is legally required. If
a significant number of states begin to apply these principles consistently in
their actions, it could lead to the development of customary international law,
which is generally binding on all states. However, customary law does not
automatically have retroactive effect. For retroactivity to apply, there would
need to be explicit agreement by the states, as customary law usually applies
going forward and not backward. Achieving this would require a high level
of consensus among states, which is rare.?®

Another challenge is national law. Thus, any country that decides to
incorporate the draft principles into its national law has the flexibility to
determine whether and how to apply these principles retroactively. This
decision is made at the national level and does not constitute an international
mandate. Consequently, while the principles may not be applied retroactively
to international armed conflicts, they could be applied retroactively in the
context of internal armed conflicts, depending on the country’s legal choices.
This distinction is important to note, as the application of retroactivity can
differ based on the nature of the conflict and national decisions.

Transitional justice mechanisms are also a matter of debate. Truth and
reconciliation commissions, special tribunals or reparation programs may be
appropriate to deal with environmental damage from past armed conflicts in
certain situations. Transitional justice mechanisms can be based on the draft
principles, even though they themselves cannot be applied retroactively.

In other words, the draft principles were established to guide future action
toward better environmental protection in connection with armed conflicts.
No inherent retroactive effect exists, and any such application would have to
be provided for through specific agreements or decisions at the national or
international level. Since international law does not allow for the retroactive
application of principles, this article will propose a hypothetical approach.

It must also be noted that, the draft principles are not legally binding on
their own; they are intended as guidelines or frameworks. The ILC draft
principles often serve as a basis for future treaties, conventions, or legal
norms, but they require further action by states or international bodies to
become legally binding.* For the draft principles to enter into force, they
would typically need to be adopted and ratified by states or incorporated into
international agreements. The process involves negotiation, endorsement,
and often the creation of a treaty or binding resolution based on those
principles as per mentioned above.

8 1d., 344-347.
3 See more Interview with Marja Lehto (2023), https://international-
review.icrc.org/articles/interview-with-marja-lehto-924 (last visited May 7, 2024).
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B. If These Draft Principles Were Adopted before the Start of
the Garabagh Conflict, What Would Be the Protection

Guarantee?

Had the draft principles been adopted and formed a part of binding
international law prior to the commencement of armed hostilities in the
Garabagh conflict, it would have been able to provide a framework within
which better protection of the environment during and after the conflict could
be ensured. Some of the protective assurances they would provide will be
discussed in this paragraph.

First one are the precautionary measures. Parties to a conflict shall take
constant care to avoid or minimize damage to the environment. This will
include selecting means and methods of warfare such that, in the process of
planning and deciding on an attack, they cause less potential for widespread
environmental damage.® It has already been known that, during the
Garabagh conflict, there were significant damages to forests and agricultural
lands, some of which were caused by fires, bombs resulting from the conflict.
If this principle had been in place and adhered to, both parties would have
been required to take constant care to avoid or minimize environmental
damage. For instance, the parties could have avoided using incendiary
weapons or explosive devices in or near forested or agricultural areas to
prevent damage. Moreover, military planning could have been prioritized
avoiding areas with significant vegetation cover or areas of high
environmental value, focusing instead on targets that would minimize the
potential for widespread environmental damage.

Also, certain means and methods of warfare effectively causing severe
damage to the environment shall be prohibited. It implies that weapons or
methods of warfare that are known to cause wide-ranging and long-term
damage to the environment already exist.*! In the Garabagh conflict, the use
of cluster munitions was reported, which can have a long-term impact on the
environment due to unexploded ordnance that contaminates the land. These
munitions can destroy vegetation and pose ongoing risks to wildlife and
humans long after the conflict ends. This principle would restrict the use of
weapons and methods of warfare that cause severe and long-term
environmental damage.

Another issue is protected zones. Locations of significant environmental
value could be declared out of bounds for military operations as protected

4 Supra note 24, principle 14; see also ILC, Draft Principles on Protection of the Environment
in Relation to Armed Conflicts, with Commentaries (hereinafter referred to as the
“Commentaries”) (2022). Available at:
https://legal.un.org/ilc/texts/instruments/english/commentaries/8 7 2022.pdf (last visited
Apr. 04, 2024).

4 1d., principle 13.2 (b); See also generally Commentaries, supra note 40.
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zones. This would contribute to the protection of the ecologically sensitive
areas from damage during the course of the conflict.*? Moreover, Azerbaijan’s
Ministry of Ecology and Natural Resources reports that mining during the
occupation severely harmed forests, which are rich in biodiversity and home
to endangered species like the Caucasian leopard and brown bear.* Over
7,000 hectares (17,000 acres) of protected forests were damaged, including
reserves meant to protect unique ecosystems such as the oriental plane forest
in the Basitchay River valley.* Some ancient trees, around 2,000 years old,
were also cut down, impacting both biodiversity and cultural heritage. A
recent UN Environment Programme report highlighted significant damage to
farmland and water systems in Azerbaijan.* It found that coal mining and
quarrying in Chardaghli occurred without proper environmental safeguards,
increasing risks of chemical pollution and land instability. Additionally,
landmines have caused fatalities among livestock and wildlife, ignited fires,
and led to soil and water contamination from heavy metals and explosive
residues.

One of the main things concerning the post-conflict period is restoration
and remediation. States would be required to restore and rehabilitate
environments damaged during conflicts. This includes addressing pollution,
rehabilitating ecosystems, and restoring natural resources. For instance, in
Garabagh conflict, concrete obligations could involve identifying and
marking the locations of mines placed during the conflict, participating in
their removal, and ensuring that affected areas are not further damaged.
These measures should be approached as proactive proposals to avoid further
destruction and facilitate cooperation in the restoration process, rather than
focusing on past actions.¥”

Assessment and documentation have to be mentioned as well. It would be
essential to identify and document environmental damage done by the war.
This would give insight into the kind of damage that has occurred and hence
formulate remediation plans effectively.*

Since war is fraught with damage and losses, compensation is, in fact,
inevitable. States liable for environmental damage during the war can be
made liable and asked to pay a reparation or compensation. This could also
be some form of financial compensation towards ecological restoration or

£ ]d., principles 4, 18; See also generally Commentaries, supra note 40.
4 Azerbaijan Sues Armenia for Wartime Environmental Damage (2023),
https://www.theguardian.com/environment/2023/jan/26/azerbaijan-sues-armenia-for-

wartime-environmental-damage-bern-convention-biodiversity-aoe (last visited May 07,
2024).

4 Ibid.

4 Ibid.

46 Ibid.

47 Supra note 24, principle 22 and principle 24; See also generally Commentaries, supra note 40.
4 Id., principle 24; See also generally Commentaries, supra note 40.
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towards the communities that have been adversely affected by environmental
damage.®

Moreover, these principles would provide for international cooperation
and urge states to work together in addressing environmental damages
caused by the conflict. This may include sharing relevant expertise, resources,
and information towards environmental protection and restoration.®

Of course, human rights are at the center of all this. Recognizing that
human rights and protection of the environment are interrelated, the
principles would ensure that environmental damage does not have negative
effects on the realization of such human rights, including protection against
health and livelihood impacts on communities.>!

The principles would also extend to non-state actors, including the armed
groups and multinational enterprises, as parties to the conflict, and holding
them liable for prevention and redress measures for environmental harm.

If these principles had been established before the Garabagh conflict, there
would now be a comprehensive framework for protecting the environment
during military activities and promoting accountability for environmental
damage. This would include measures aimed at mitigating the ecological
consequences of the conflict and supporting post-conflict recovery efforts.

III. Compliance by the Republic of Armenia with Jus
Cogens Norms Regarding the Protection of the
Environment in the Garabagh Conflict: An Overview in
the Light of the “Draft Principles”

In international law, jus cogens norms are norms that international legal
subjects must universally comply with. Whether states are parties to a specific
international legal instrument concerning these norms is immaterial.

Jus cogens norms are principles of international law derived from its
general principles, strengthened by the “spirit” of international customary
norms, and violation of which is considered a breach of international law.
Therefore, the validity of these norms and the responsibility of subjects under
them are not contingent upon their codification in any particular international
legal instrument.

The starting point for understanding the nature of jus cogens norms is
international legal theory. This is because the elements that determine its
binding nature (emerging from the nature of general principles, strengthened
by the “spirit” of customary norms, and violation of which constitutes an
impermissible breach of international law) can be discerned through doctrinal

#]d., principle 9; See also generally Commentaries, supra note 40.
% Id., principle 23; See also generally Commentaries, supra note 40.
51 Id., Preamble; See also generally Commentaries, supra note 40.
521d., 9.3 (a); See also generally Commentaries, supra note 40.
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research.

In international legal doctrine, three concepts have been formulated
regarding this: natural law theory, positivism, and concepts of international
public order.

Adherents of the natural law approach perceive jus cogens norms as having
an imperative character based on ethical and universally accepted principles,
thereby placing these norms and the idea of superior, immutable laws above
other norms and state will. In this view, jus cogens norms are seen as
fundamental moral imperatives that transcend state agreements and hold
inherent authority.>

In contrast, representatives of the positivist school, particularly proponents
of classical positivism and normativism such as H. Kelsen, P. Hiibner, and K.
Schwarzenberger, argue that any international legal norm, including jus
cogens norms, derives its legal force solely from the consent of states.
According to this perspective, jus cogens norms do not exist independently of
state agreements and are instead a product of the formal consent and
recognition by the international community.

The concept of international public order incorporates jus cogens norms as
foundational pillars of international law. This approach emphasizes that these
norms represent ethical and legal obligations that are universally recognized
and must be observed by all states, regardless of individual state consent. It
reflects the notion that jus cogens norms underpin the international legal
system and guide the conduct of states and international organizations in a
manner consistent with the highest principles of international order. These
principles encompass fundamental values such as human rights, the
prohibition of war crimes, and the non-permissibility of torture, thereby
ensuring the universal character of international law. 5

We believe that a deeper understanding of the essence of jus cogens norms
and the enhancement of their practical application are more effectively
addressed through the international public order approach. In this regard, we
will attempt to analyze a document containing principled norms, such as draft
principles, through the lens of the international public order approach.

We can investigate a number of jus cogens norms that allow for the
retrospective application of the draft principles:

“For example, states, international organizations, and other relevant stakeholders
should undertake appropriate measures to prevent, mitigate, and remedy
environmental damage in areas where refugees and displaced persons settle or transit
during armed conflict, while also providing assistance and support to these
individuals and local communities”. (Article 8)

5 Oliver Dorr & Kirsten Schmalenbach, Vienna Convention on the Law of Treaties. A
Commentary, 908 (1t ed. 2012).
5 Oleg Tiunov, Printsip Soblyudeniya Mezhdunarodnykh Obyazatelstv, 131-133 (1979).
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This norm emphasizes obligations that states must fulfill regardless of their
status in the conflict, relating to the protection of human rights and the
environment in a connected manner.

International public order encompasses norms that are crucial for the
functioning of the international community and the protection of global
common interests. Environmental damage, particularly in contexts of armed
conflict where refugees and displaced persons are involved, poses significant
risks not only to the individuals affected but also to regional and global
stability. Ensuring environmental protection in such contexts supports
international public order by preventing crises that could exacerbate conflicts
and lead to further human suffering.

“In the context of armed conflict, a state’s action contrary to international law,
causing harm to the environment, entails international responsibility for that state,
obligating it to provide full compensation for such damage, including damage inflicted
on the environment”. (Article 9)

Each state bears responsibility for the damage caused by its actions
contrary to international law. Similarly, the principle that parties are
accountable for environmental damage during armed conflicts is a legal
concept widely accepted by the international community, regardless of
whether it is explicitly stipulated in any particular international normative
act.

As an example of this 1997 Case on the Dam on the Danube River (International
Court of Justice),> Pulp Mills on the River Uruguay Case (Argentina v. Uruguay),
Whaling in the Antarctic Case (Australia v. Japan).

“In cases not covered by international agreements, the environment remains under
the protection and authority of the principles of international law derived from
established custom, from the principles of humanity and from the dictates of public
conscience”. (Principle 12)

“1. The environment shall be respected and protected in accordance with applicable
international law and, in particular, the law of armed conflict.

2. Subject to applicable international law:

5 See generally International Court of Justice, Gabcikovo-Nagymaros Project
(Hungary/Slovakia), Judgment (1997). Available at: https://www.icj-
cij.org/sites/default/files/case-related/92/092-19970925-JUD-01-00-EN.pdf (last visited May
12, 2024).

% See generally S. Maljean-Dubois & Yann Kerbrat, La Cour Internationale de Justice Face aux
Enjeux de Protection de L'environnement : Réflexions Critiques sur L arrét du 20 avril 2010.
Réflexions Critiques sur L'arrét du 20 avril 2010, Usines de Pite a Papier sur le Fleuve _Uruguay
(Argentine c. Uruguay), 115 Revue Générale de Droit International Public 39 (2011).

57 See generally International Court of Justice, Whaling in the Antarctic (Australia v. Japan:
New Zealand intervening), Judgment (2014). Available at: https://www.icj-
cij.org/sites/default/files/case-related/148/148-20140331-JUD-01-00-EN.pdf (last visited May
12, 2024).
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(a) care shall be taken to protect the environment against widespread, long-term
and severe damage;

(b) the use of methods and means of warfare that are intended, or may be expected,
to cause widespread, long-term and severe damage to the environment is prohibited.
(Principle 13)

“In accordance with their international obligations, States shall not engage in
military or any other hostile use of environmental modification techniques having
widespread, long-lasting or severe effects as the means of destruction, damage or
injury to any other State”. (Principle 17)

The norm that requires the protection and conservation of the environment,
even in the absence of specific international agreements, is a jus cogens norm
because it embodies universally accepted principles derived from established
customs, humanism, and public conscience, reflecting the global community's
commitment to preserving the environment as a fundamental value.
Additionally, its prohibition of actions causing extensive, long-term, or severe
environmental damage, particularly in armed conflict, underscores its
binding nature on all states, highlighting its status as a peremptory norm that
transcends individual state consent.

This provision also derives from the Convention on the Use of
Environmental Modification Techniques for Military and Other Hostile
Purposes.

As it appears, the draft principles establish the fundamental principles for
the protection of the environment during armed conflicts. Based on these
principles, there is a prospect for the adoption of various international legal
instruments that contain more detailed regulations.

Currently, despite the absence of specific detailed regulatory frameworks
in this area, it is evident that both jus cogens norms and the draft principles
discussed above imply serious violations of environmental rights in the areas
occupied by the Republic of Armenia during the Azerbaijan-Armenia-
Garabagh conflict.

These violations include the destruction of biodiversity, deliberate forest
tires, contamination of water sources, exploitation of mineral resources,
suppression of radiation leaks, and so on.

There is a Resolution 60/285 titled “The situation in the occupied territories
of Azerbaijan” adopted by the UN General Assembly on September 7, 2006,
addressing the damage caused to the environment by fires in Azerbaijan's
formerly occupied territories.

This Resolution expresses serious concern about extensive ecological
damage occurring in the affected territories. Considering that at the time of
the Resolution's adoption, Armenia was effectively in control of these
territories, the responsibility for the fires and all resulting environmental
damage squarely falls on Armenia.
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After the adoption of the Resolution, an OSCE mission assessed the
ecological situation in the region over a 10-day evaluation trip. The mission
provided assessments on the ecological and economic damage caused by the
tires, as well as the risks posed to human health and safety as a result of the
fires.

The Report highlights the severe impact of the fires on vegetation and soil
structure:

“Most striking is the visible effect of post-fire soil denudation. As was pointed out
in the report by the Azerbaijani authorities, the destruction of the humus layers,
exposing the soil to the mechanical affects of rain and wind erosion as well as to the
effects of trampling by cattle will certainly lead to a loss of fertility and an overall loss
of topsoil”.%8

It is noted that the long-term impact of the fires on biodiversity can be
detrimental. While it is recognized that some insect and reptile species thrive
in post-fire environments (due to the creation of open habitats through fire),
the loss of extensive areas of shrubs, grasses, and tree cover is evaluated as a
significant blow to plant diversity, and consequently, the loss of fauna
diversity. There is also a risk of fires penetrating into fire-sensitive broadleaf
forests in mountainous areas - a phenomenon observed by the Mission in
Garabagh.

Paragraph “F” of this Report, which is called “Environmental damage”,
contains satellite images showing the partial destruction of forest areas in the
occupied territories during the occupation.”

In addition, information has been provided regarding the detrimental
effects of these fires on the economy, human life and health, atmosphere, and
climate change.

When it comes to the application of accountability measures regarding
these violations, it can be noted that the International Court of Justice has
considered several cases concerning states' ecological damage to the
environment during armed conflicts.

For example, in the case of Colombia vs. Nicaragua, the International Court
of Justice determined that Colombia had violated its obligations under
international law by causing environmental damage to the environment. The
Court emphasized the necessity of environmental protection in international
disputes. It held Colombia responsible for remedying the damage and
implementing appropriate measures. This decision contributed to the

5% UN General Assembly, The situation in the occupied territories of Azerbaijan, Report,
A/61/696 (2007). Available at: https://gfmc.online/globalnetworks/seeurope/N0720860-
OSCE-UNGA-ENG.pdf (last visited May 12, 2024).

% “Azercosmos” OJSCo, Illegal Activities in the Territories of Azerbaijan under Armenia’s
Occupation: Evidence from Satellite Imagery, §F (2019). Available at:
https://mfa.gov.az/files/shares/Azercosmos.pdf (last visited May 10, 2024).
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development of broader principles concerning environmental protection in
international disputes.

The Court demanded that Colombia take specific steps to remedy the
environmental damage it caused. This included implementing appropriate
measures to restore the ecosystem of the water basins.®

The Court also addressed claims against Bosnia and Herzegovina
regarding violations of international law, including damage inflicted on the
environment during wartime against Serbia and Montenegro. The Court
determined the environmental damage caused by Serbia but did not issue a
decision on specific responsibilities of the states.®!

As aresult, there are relatively few examples in international legal practice
where states (and non-state actors) have been held accountable for
environmental damage during conflicts. This is naturally tied to broader
challenges in the enforcement of sanctions under international legal norms.

Especially considering that there are not many normative legal acts in
international law that comprehensively cover the responsibility of conflict
parties for environmental damage during armed conflicts, encompassing both
international humanitarian law and environmental law in a complex manner.
Therefore, we can only discuss at a foundational level the basic principles
determined by international law and their prospects for future development.

Because the current efforts in this field are at the level of establishing the
foundations of normative legal framework. The draft principles are a clear
example of this. It should be noted that this document itself has not yet
entered into legal force.

Nevertheless, we believe that the absence of a normative legal framework
containing detailed regulations and mechanisms at a sufficient level is not a
valid excuse for states to evade their responsibilities for environmental
damage caused during armed conflicts.

Indeed, filling this gap in the field can be achieved through the application
of jus cogens norms in international law.

Conclusion
The protection of the environment during armed conflicts has emerged as
a critical issue in international law, with the recent draft principles approved
by the ILC in 2022 representing a significant development in this field. These
draft principles aim to address the severe and often long-lasting
environmental damage inflicted during conflicts by setting out

60 Territorial and Maritime Dispute (Nicaragua v. Colombia) (2002), Overview of the Case,
https://www.icj-cij.org/case/124 (last visited May 12, 2024).

61 See International Court of Justice, Application of the Convention on the Prevention and
Punishment of the Crime of Genocide, Preliminary Objections, Judgment, § 13(r). Available
at: https://www.icj-cij.org/sites/default/files/case-related/91/091-19960711-JUD-01-00-EN.pdf
(last visited May 13, 2024).
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comprehensive guidelines for precautionary measures, prohibitions on
harmful methods, and post-conflict remediation and compensation.

The concept of jus cogens norms, which are universally binding principles
of international law, further underscores the imperative nature of
environmental protection. These norms include fundamental obligations that
transcend specific agreements and apply universally, irrespective of state
consent. They provide a foundation for holding states accountable for
violations, even in the absence of detailed legal frameworks.

During the Garabagh conflict, significant environmental damage was
reported, including destruction of biodiversity, forest fires, and water
contamination. The available evidence, including satellite imagery and
reports by the UN General Assembly and OSCE, highlights the severe impact
of these actions on the environment. The responsibility for these violations
can be linked to jus cogens norms, which obligate states to avoid causing
extensive, long-term harm to the environment during armed conflicts.

While the draft principles themselves do not have retroactive application,
jus cogens norms can be invoked to address past environmental damage. The
principles outlined in the draft principles and the general obligations under
international law suggest that Armenia may be held accountable for its
environmental impact during the Garabagh conflict. This accountability
would be grounded in the universal acceptance of environmental protection
as a fundamental principle of international law.

The cases reviewed, such as those adjudicated by the International Court
of Justice, underscore the growing recognition of environmental harm in
international disputes and the need for remedial measures. Despite the lack
of comprehensive normative frameworks addressing this issue, the
application of jus cogens norms offers a pathway for ensuring accountability
and addressing the legacy of environmental damage caused by conflicts.

In conclusion, the draft principles represent a crucial step toward
enhancing environmental protection in armed conflicts. However, the
application of jus cogens norms provides an immediate and universal basis
for holding states accountable for past environmental violations. Moving
forward, there is a need for continued development of international legal
frameworks and national laws to ensure robust protection of the environment
and effective remedies for harm caused during armed conflicts.
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The Purpose of the Principle of “Good Faith”
in Civil Legislation and Judicial Practice of
the Republic of Azerbaijan

Leila Talibova®

Abstract

This article examines the problem of application of the principle of good faith by the courts
of the Republic of Azerbaijan, the definition of which is officially defined in the Civil Code of
Azerbaijan. In particular, in cases where the actions of the parties do not fully coincide with
the definition given in the Civil Code, the question arises as to how the courts should resolve
this issue. Based on an analysis of the legislation and judicial practice of other countries, it
is concluded that, based on the principle of freedom of contract, the parties can create their
own criteria for determining good faith in a contract.

Annotasiya

Bu magalada tarifi Azarbaycan Respublikasinin Miilki Macallasinin ayrica normasinda
miiayyan edilmis vicdanliliq prinsipinin Azarbaycan Respublikas: mahkamoalari tarafindan
tatbigi problemlari arasdinilir. Xiisusila, taraflarin harakatlorinin  Miilki Macalladaoki
normada verilon tariflo tam iist-iista diismadiyi hallarda mahkamalarin bu masalani neca hall
etmasi barada sual yaranir. Digar dlkalarin qanunvericiliyinin va mahkama tacriibasinin
tohlili asasinda belo qanaata golinir ki, miigavila azadlig prinsiping asaslanaraq taraflar
miiqavilada vicdanlhili§1 miiayyon etmoak iiciin 0z fardi meyarlarindan da yararlana bilarlar.
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Introduction

ood faith rule in contractual relationships can occur in different

situations. For example, Sarah insured her life and health from

accidents during sport activities. But the insurance company didn’t
set, that this contract doesn’t cover parachute related activities. As a result,
after Sarah was injured while skydiving, she was denied insurance coverage
by her insurance company. I suppose that in this specific situation the
insurance company must have pointed at such terms and conditions or
verbally provide the insured party about them in detail. Such actions can be
assessed as unfair behavior.

The similar actions can happen during fulfillment of contractual
obligations as well. For example, the supplier doesn’t deliver the goods to the
destination point, set in the contract, but to the more unsuitable point which
results in the additional payment of the buyer. Such actions can also be
assessed as unfair behavior of the party in contract. The question arises
whether actions described in these examples would be considered a breach of
good faith and, therefore, unlawful.

In the modern Civil Code of Azerbaijan, the main principle reflecting the
essence of contracts is the principle of freedom of contract. Freedom of
contract, together with other principles, is provided for in Art. 6 of the Civil
Code, reflecting one of the basic principles of civil legislation. At the same
time, one of the main criteria for assessing the behavior of the parties within
the framework of a contractual relationship is the good faith of its
participants. Failure by a party to an agreement to comply with the principle
of good faith may serve as grounds for civil liability. For example, in this
regard, one can refer to Article 448.4 of the Civil Code of the Republic of
Azerbaijan. The debtor shall not be liable for the violation of the obligation, if
he proves that the violation was caused by circumstances beyond his control
and that he was not able to take account thereof at the time of entering the
agreement or wait until he can exclude or eliminate the said circumstance and
the consequences thereof.

The term good faith, although used in many civil code norms related to
contracts, has in some sense vague boundaries. The current Civil Code of the
Republic of Azerbaijan in Article 425.1 provides for a rule according to which
each party to the contract, when exercising their rights and fulfilling their
obligations, is obliged to act in good faith. According to this article, acting in
good faith means acting at a specified time and in a specified place in an
appropriate manner, in accordance with the terms of the obligation and the
requirements of the Civil Code, and in the absence of such conditions and
requirements in accordance with business customs or other usually imposed
requirements.! Reading this norm, it can be concluded that the content of this

1 Civil Code of the Republic of Azerbaijan, art. 425 (1999).
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norm establishes the boundaries for determining the behavior of the parties
to the contract as bona fides. But at the same time, the question arises: could
individual cases arise in which the behavior of the parties to the contract does
not coincide with the content of the above-mentioned Article but can still be
qualified as in line with good faith principle?

I. Historical Overview: Development of the Institution
of Good Faith in the Legislation and Judicial Practice of

Different Countries

The legal term “bona fides” meaning good faith originates from ancient
Rome. The term bona fides, which represented the normative framework of the
contract was used in Roman private law. A particular phrase used by Roman
lawyers of that era captures the essence of good faith principle: Fidem sequi
(habere). It means “to rely on someone’s fidelity to an obligation”.? The ancient
Roman lawyer Tryphoninus noted that good faith, which is inherent in
contracts, requires the highest justice.> In other words, in ancient Roman
private law the criterion for assessing good faith was fairness. Some
researchers associate the emergence of some modern legal institutions with
the ancient Roman legal term bona fides. For example, it should be noted that
many of the typical fiduciary institutions recognized in modern law, such as
trust, mandate, partnership or guardianship, were recognized in Roman law
as relationships governed by good faith.*

During the Soviet period, the legislation of the former republics of the
USSR did not use the term “good faith” because there were requirements of a
planned economy, requiring all economic entities to fulfill their duties in
accordance with exact figures. Since the 20th century, Azerbaijan, being part
of the USSR, had already adopted two other Civil Codes: the first in 1923, and
the second was adopted in 1964. But these Codes were adapted to the planned
economy and the limited economic turnover that developed under the Soviet
system. In the mentioned Codes there were no norms devoted to the freedom
to conclude a contract, the form of private ownership was not recognized at
all, and limited property rights were reflected within a meager framework.
With the collapse of the USSR in the 90s, each of the former republics of the
USSR began to introduce new Civil Codes that meet the requirements of a
modern market economy.

The modern legislator of Azerbaijan, unlike the Soviet one, has a positive
attitude towards the practical application of the principle of good faith. The

2 Dmitriy Dozhdev, Rimskoye Chastnoye Pravo, 517 (1996).

3 Philip Thomas, Wishful Thinking; The Role and Development of Good Faith in the Roman Law of
Contracts, 51 Pravnehistoricke Studie 19, 31 (2021).

4 Remus Valsan, Fides, Bona Fides, and Bonus Vir: Relations of Trust and Confidence in Roman
Antiquity, 5 Journal of Law, Religion and State 48, 49 (2017).
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main legal source regulating contractual relations in the Republic of
Azerbaijan is the Civil Code of the Azerbaijan Republic, which has been in
force since 2000. The content of Article 425.1 of the Civil Code of the
Azerbaijan Republic, dedicated to the definition of the term good faith leads
to the following conclusions: 1) The party to the contract should fulfill its
obligations on time. 2) The party to the contract should perform his duties at
the specified place. 3) The party to the contract should fulfill its obligations in
accordance with the applicable conditions of the contract on which its
participants agreed. 4) The party to the contract should fulfill its obligations
in accordance with the requirements of the current Civil Code. 5) the party to
the contract should fulfill its obligations in accordance with customs of a
business turn or other general requirements applicable to a particular type of
contract.’

In other words, non-compliance with the requirements with one of the
above-mentioned conditions can be assessed as dishonesty in the conduct of
the contracting party. Paragraph 2. Art. 425 also adds that in the course of the
obligation’s performance, the parties shall, with the purpose of creating
preconditions for the contract to be carried out, act together and refrain from
any actions, which may impede achievement of the contract’s goals or
endanger the obligations performance. In my opinion, this rule means that the
parties to the contract should comply with all the requirements of good faith
when performing their obligations.

Although it must be mentioned that failure to comply with one of the
above conditions can sometimes be a consequence of some objective rather
than subjective reasons. For example, force majeure circumstances or the
conduct of the opposite party to the contract may affect non-compliance with
one of the above-mentioned terms of the contract. In this case, force majeure
circumstances, as well as the guilt of the opposite party, exclude the
contractual liability of the party. For example, a debtor is not liable for a
breach of obligation if the breach results from unforeseen circumstances
beyond their control. Additionally, courts may reduce the debtor's liability if
both parties are at fault or if the creditor's bad faith or negligence contributed
to the damages or failed to take reasonable steps to mitigate them.

As it’s known, after the collapse of the USSR, Azerbaijani civil legislation,®
like the legislation of most post-Soviet republics, was systematized and
developed under the influence of the German Civil Code, which has more

5 Supra note 1, art. 425 (1999).

¢ Natig Khalilov, Codification of Civil Law in Azerbaijan: History, Current Situation and
Development Perspectives, 14 ]J. Civ. L. Stud. 323, 341 (2022). Available at:
https://digitalcommons.law.lsu.edu/jcls/vol14/iss1/10 (last visited Apr. 3, 2024).
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than a hundred years of history.” Therefore, it is essential to analyze the
German approach to the good faith principle in order to understand its place
in the Azerbaijani legal system. After examining the German approach, this
section will also explore the significantly different stance of English law on
the matter, as well as the position of the South African legal system.

A. German Civil Legislation

Some authors suppose that the doctrine of culpa in contrahendo, stemming
from an article by the German jurist Jhering in 1861, is based on the notion
that damages should be recoverable against the party whose blameworthy
conduct during negotiations of a contract brought about its invalidity or
prevented its perfection. The further development of this thesis in civil law
countries such as Germany and Italy was directly related to Jhering's
academic approach. It is also noted in legal literature that the principle of good
faith originated precisely from the doctrine of culpa in contrahendo.®

The principle of good faith received resonance in Germany after the First
World War, when, during the inflation and economic crisis, the fair resolution
of legal disputes depended on the content of the concluded contracts. As
noted in legal sources to avoid further disputes, everything should have been
reflected in the content of the contract from the very beginning and in detail.
Thus, the courts used the principle of good faith as a tool to “rewrite”
contracts to eliminate injustices encountered in the field of debt repayment.’
But German judicial practice has achieved success in this direction precisely
because practicing lawyers and academic lawyers jointly developed the rules
for applying the principle of good faith in judicial practice.!’ I assume that this
practice can be applied to the Azerbaijani judicial practice. Academic lawyers,
in collaboration with practitioners, could develop a more flexible norm
regarding good faith principle. Courts could then use this norm to take into
account specifics of individual cases rather than being guided by precise
templates of legislative norms.

German lawyers, analyzing § 242 of the German Civil Code, note that the
rule contained therein that the debtor is obliged to fulfill obligations in good
faith, considering the customs of civil transactions, creates in some sense the
false impression that it regulates only the conduct of the debtor (although

7 See Khaydarali Yunusov, The Development of Legal Systems of Central Asian States, 2 Studii
Europene 23, 27 (2014). Available at: https://nbn-resolving.org/urn:nbn:de:0168-ssoar-413033
(last visited May. 3, 2024).

8 Emily M. Weitzenbock, Good Faith and Fair Dealing in Contracts Formed and Performed by
Electronic Agents, 12 Artificial Intelligence and Law 83, 91 (2004).

9 Mark Snyderman, What’s So Good about Good Faith? The Good Faith Performance Obligation in
Commercial Lending, 55 University of Chicago Law Review 1335, 1365 (1988).

10 Ibid.
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always it was assumed that this would also apply to the creditor).!! At the
same time, the authors concluded that, oddly enough, it is precisely this
ambiguity allows it to become a hook on which numerous values of German
court judgments could be hung, gaining thus legitimacy in the eyes of lawyers
who are used to justify their decisions with references to written texts of legal
documents.!? In my opinion, the provision in the legislation of a general norm
establishing the boundaries of the principle of good faith can facilitate the
work of the courts in making fair decisions. But such an abstract norm will
always be interpreted differently by the courts.

In conducting a study of the principle of good faith in German legislation
and judgment, some authors have concluded that this principle is
characterized by three features: 1) Firstly, the principle of good faith creates a
kind of secondary or additional obligation for the parties within the
framework of an incompletely and unclearly formulated contract; 2)
Secondly, the principle of good faith manifests itself as a means of limiting the
legal rights of the parties to the contract when they abuse their position; 3)
Thirdly, this principle serves to protect the interests of the economically
weaker party to the contract.’®

B. English Contract Law and Practice

On the contrary, in English contract law, the attitude to the principle of
good faith is not stated as simply as in continental law. English contract law,
guided by individualism in each case, usually denies some general principles,
including the principle of good faith in contractual relations. Particularly in
commercial contracts, the application of the principle of good faith has always
been viewed with hostility.!* In Walford v. Miles in 1992, the court relied on the
time test to find that even if the parties to a contract initially undertake to each
other when negotiating that they will not negotiate with another third party
on the same terms, it cannot be enforceable. It can only be enforceable if it sets
out a specific period for compliance with the term.'

As can be seen in the above case, the UK court agreed that a certain promise
between the parties to the contract should be valid for a specific time. In
Azerbaijan, the legislator does not connect two parties who intend to conclude
a contract in the future with a specific time. For comparison, if this happened
in our judicial practice, the court, relying on Article 386.3 of the Civil Code of

11 See more Sir Basil Markesinis et al., The German Law of Contract: A Comparative Treatise,
119-133 (2nd ed. 2006).

12 1d.,120.

13 Marietta Auer, Good Faith and Its German Sources: A Structural Framework for the "Good
Faith" Debate in General Contract Law and under the Uniform Commercial Code, 30-31
(2001).

14 Ibid.

15 Walford v. Miles, 2 A.C. 128 (1992). Available at:

https://www.isurv.com/directory record/4392/walford v _miles (last visited Apr. 4, 2024).
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Azerbaijan, would have made the opposite decision. Of course, for this it
would be necessary to prove and clearly state in the court decision the guilt
of the contracting party in not concluding the contract. Because, as stated in
Article 386.2, the obligations provided for in the Civil Code can be formed not
only with the conclusion of the contract but also sometimes during the
preparation of the contract. A party in the negotiations, aimed at entering a
contract and not completed due to a fault of the other party, shall be entitled
to demand compensation of its expenses from such party. In other words,
creating any hope for the future in any person, but later breaking this hope
for no reason, cannot be regarded as honest behavior.

Moreover, there have been cases where it was concluded that the principle
of good faith applies only to certain aspects of a contract explicitly specified
by the parties. This position was upheld by the Court of Appeal in the case of
Mid Essex Hospital v. Medirest.'® The parties in this dispute had a contract
agreeing to “co-operate with each other in good faith and take all reasonable action
as necessary for the efficient transmission of information and instructions, and to
enable Essex Hospital to derive the full benefit of the Contract...” When the dispute
came before the Court of Appeal, it concluded that the aforementioned clause
did not impose a general obligation for the parties to act in good faith
regarding the contract as a whole. Instead, a breach of good faith could only
pertain specifically to either 1) a failure to cooperate with Medirest in
transmitting information and instructions; or 2) a failure to enable the Essex
Hospital to benefit from the contract. This case illustrates that, under English
contract law, there is no universally accepted requirement for good faith.
Rather, it is heavily conditioned by context and can be restricted to specific
contractual obligations defined by the parties themselves.

Although there are opponents to this approach as well.””In the court case
Yam Seng Pte Ltd v International Trade Corporation Ltd, it was established that in
2009 ITC (International Trade Corporation) granted Yam Seng Pte Ltd
exclusive rights to distribute Manchester United products in parts of the
Middle East, Asia, Africa and Australia, but in July 2010 it withdrew from this
agreement by threatening to use another distributor and breaching the
implied terms of good faith by providing false information to a Yam Seng
representative. The court in its decision in this case concluded that there is a

16 Mid Essex Hospital Services NHS Trust v. Compass Group UK and Ireland Ltd (t/a
Medirest), EWCA Civ 200 (2013). Available at: https://mcbridesguides.com/wp-
content/uploads/2013/09/mid-essex-hospital-services-nhs-trust-v-compass-group.pdf (last
visited May 1, 2024).

17 Maud Piers, Good Faith in English Law: Could a Rule Become a Principle?, 26 Tulane
European & Civil Law Forum 123, 131 (2011). Available at: http://hdl.handle.net/1854/LU-
1909498 (last visited May 4, 2024).
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contractual obligation of honesty, which is part of good faith, and that ITC has
breached this term.!8

Moreover, in English contract law, in parallel with the term good faith, the
term “uberrimae fidei” also arose. But this term was limited in application to
insurance contracts”.” English authors, for example, include an insurance
contract among contracts in which relations between the parties are based on
the principle of uberrimae fidei?® Regal (Hastings) Ltd v. Gulliver, one of the
leading UK company law cases, discussed the rule prohibiting directors and
officers from taking personal profit of corporate opportunities in breach of
their obligation of loyalty to the companies. In this case, the court held that a
director is in breach of his duties if he takes advantage of an opportunity for
personal profit that the corporation itself would have an interest in and fails
to take advantage of. In this case, the judge, Lord Russell of Killowen, relied
on the term bona fides in his explanation.?!

In English contract law, the principle of good faith is considered mainly in
the context of consumer contracts. This is most likely aimed at providing
additional protection for consumers. In particular, the court will grant such
claims where unfair terms of the contract are found in the consumer contract.
Such cases include, for example, the case between Director General of Fair-
Trading v. First National Bank plc. English lawyers also have a positive attitude
towards the application of the principle of good faith when concluding
fiduciary contracts. Within the framework of such contracts, the parties are
required not to hide from the other party the information that is necessary for
the conclusion or execution of such a contract. Otherwise, the actions of the
party may be considered as unfair.?

I believe that limiting the application of the principle of good faith only to
consumer contracts is an incorrect position and the introduction of such a
position into Azerbaijani practice would be wrong. This limitation would be
at odds with the comprehensive framework provided by Azerbaijani law. In
Azerbaijan, the Civil Code is the sole legal source that governs not only
consumer or simple contracts but also all commercial contracts. According to
Article 5.1 of the Civil Code, the norms of civil law apply to all participants,
regardless of whether they are engaged in commercial activities or are

18 Yam Seng Pte Ltd v. Int'l Trade Corp. Ltd, EWHC 111 (QB) (2013). Available at:
https://www bailii.org/ew/cases/EWHC/QB/2013/111.html (last visited Apr. 25).

19 An uberrimae fidei contract is a legal agreement, common to the insurance industry,
requiring the highest standard of good faith during the disclosure of all material facts that
could influence the decision of the other party. See more Uberrimae Fidei Contract:
Definition and Examples (2023), https://www.investopedia.com/terms/u/uberrimae-fidei-
contract.asp (last visited May 2, 2024).

20 Paul Richard, Law of Contract, 186 (6t ed. 2004).

21 Regal (Hastings) Ltd v. Gulliver [1942] 1 All ER 378(H.L). Available at:
https://vlex.co.uk/vid/regal-hastings-ltd-v-793012889 (last visited June 2, 2024).

22 Piers, supra note 17, 143.
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ordinary consumers. Moreover, all the norms of the Civil Code are based on
the equality of the parties.

C. South African Judicial Practice

A deeper analysis of the bona fides phenomenon gives us reason to
conclude that many legal systems of the world are trying to create so-called
general patterns to designate this legal term. Thus, in court decisions of the
Republic of South Africa, the use of the ancient African philosophical term
ubuntu, which means: “I am because you are” has become a frequent
occurrence. Ubuntu is rooted in humanistic African philosophy, where the
idea of community is one of the building blocks of society. Ubuntu is a
nebulous concept of common humanity, unity.” It can be said that the term
ubuntu has a broader meaning than the concept of good faith. It is more likely
to represent a concept of humanity than good faith.?

Some authors, analyzing the decisions of the courts of the Republic of South
Africa, noted that until 1994, the courts undoubtedly preferred to be guided
by the definition of fairness based on the context of the contract. But since
1994, the Constitutional Court has repeatedly stated that contract law must be
imbued with the constitutional values of fairness, good faith and ubuntu.
This is made clear in one of the Court’s statements: “It seems that the
performance of contractual obligations depends on the judicial sense of reasonableness,
fairness and good faith rather than on the terms of the contract”. This is contrary to
the often-expressed view of the Supreme Court of the Republic of South
Africa.®

II. Institution of Good Faith in Judicial Practice and
Legislation of the Republic of Azerbaijan

In this section, the role of the good faith principle in Azerbaijani
jurisdiction will be thoroughly examined. Specifically, an analysis of the
decisions of the Constitutional Court of Azerbaijan will reveal that, the Court
recognizes the good faith principle as fundamental to the legal system, often
basing its rationale on the presumption that individuals engaged in civil
relations act in good faith toward one another. Furthermore, it will be
demonstrated that similar to the Constitutional Court’s position, the
legislation also establishes good faith as a central element of the legal system.

2 What does ubuntu really mean? (2006),
https://www.theguardian.com/theguardian/2006/sep/29/features11.g2 (last visited June 4,
2024).

2 For further information see T. W. Bennett, Ubuntu: An African Equity, 14 Potchefstroom
Electronic Law Journal 29, 31. Available at:
https://www.ajol.info/index.php/pelj/article/view/68745 (last visited May 2, 2024).

% Hutchison Dale, From Bona Fides to Ubuntu: The Quest for Fairness in the South African Law of
Contract, 2019 Acta Juridica 99, 99-126 (2019).
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Additionally, it is argued that Azerbaijani legislation allows parties to define
the boundaries of good faith within their freedom of contract.

In recent years, in the judicial practice of the Republic of Azerbaijan,
problematic aspects in the implementation of norms related to the good faith
of the parties in contractual relations have been very often discussed. In
decision of the Constitutional Court of the Azerbaijan Republic (hereinafter
the Constitutional Court) dated July 14, 2015,% it was noted that although the
principle of good faith is not among the principles of civil legislation listed in
Article 6 of the Civil Code, this principle is provided in norms defining the
limits of the implementation and protection of civil rights, in certain norms of
the Civil Code. Thus, in the system of civil legislation of the Republic of
Azerbaijan, good faith as a general principle presupposes the obligation of
subjects of civil law to honestly fulfill their rights and obligations.?”

To this I can add the fact that the Azerbaijani legislator, in one of the articles
of the Civil Code, directly calls good faith a principle of civil law. According
to Article 420.2 of the Civil Code, a standard term in a contract, even if
included, is void if it is detrimental to the other party and violates the
principles of trust and good faith. In such cases, the circumstances under
which the terms were included, the mutual interests of the parties, and other
relevant factors should be considered.”

In another Resolution of the Constitutional Court, which was related to the
conflict between the norms of the Civil Code and the Tax Code, the good faith
of the party to the agreement was interpreted as a presumption. Thus, the
decision of Constitutional Court of dated March 12, 2012% noted that, among
the elements that form the content of freedom of contract, it can be mentioned
the freedom to conclude (or not to conclude) an agreement with a
counterparty of one’s choice, to determine its type and form, as well as the
terms of the concluded agreement, including the appropriate prices. By
granting these freedoms to participants in civil transactions, the legislator

2 Azarbaycan Respublikas1 Miilki Macallasinin 460.1-ci maddasinin bazi miiddsalarinin
sarh edilmasins dair Azsrbaycan Respublikas1 Konstitutsiya Mahkemasinin 14 may 2015
tarixli Plenumunun Qarar1 (Decision of the Plenum of the Constitutional Court of the
Republic of Azerbaijan dated May 14, 2015 on the interpretation of some provisions of
Article 460.1 of the Civil Code of the Republic of Azerbaijan). Available at: https://e-
ganun.az/framework/30352 (last visited Apr. 4, 2024).

27 Ibid.

28 Supra note 1, art. 420.2.

2 Azarbaycan Respublikas1 Vergi Macallasinin 14-cii ve Azarbaycan Respublikas: Miilki
Macallasinin 390-c1 maddalarinin sarh edilmasine dair Azarbaycan Respublikas:

Konstitutsiya Mahkemasinin Plenumunun 12 mart 2012 tarixli Qarar1 (Decision of the
Plenum of the Constitutional Court of the Republic of Azerbaijan dated March 12, 2012 on
the interpretation of Articles 14 of the Tax Code of the Republic of Azerbaijan and 390 of the
Civil Code of the Republic of Azerbaijan). Available at: https://e-qanun.az/framework/23181
(last visited Apr. 5, 2024).
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assumed that they were conscientious in accordance with the general
principle of law. The presumption of good faith - as one of the fundamental
legal presumptions, assumes that until proven otherwise, the actions of each
subject are regarded as the correct one (quivis praesumitur Bonus Dones Probetur
Contrarium).®

Based on this presumption, Article 14.2 of the Tax Code of the Azerbaijan
Republic determines that, unless otherwise stipulated by this article, the price
of goods (work, services) for tax purposes is the price determined by the
parties to the transaction (contract). Unless proven otherwise, this price is the
market price. Therefore, Constitutional Court considered it inappropriate for
the tax authorities to interfere in establishing the amount of rent within the
framework of contractual relations. 3!

Carefully illustrating the content of the Civil Code of Azerbaijan, I can
conclude that the category of good faith has a semantic meaning not only
within the framework of contractual relations, but also within the framework
of property rights. Art. 157 of the Civil Code of the Republic of Azerbaijan,
dedicated to the protection of property rights, as well as the right of
ownership, also uses the term good faith in several places. One of such court
cases in Azerbaijani judicial practice, where the court used the principle of
good faith to protect the plaintiff's ownership was as follows. In the decision
of the Constitutional Court dated September 17, 2021, it was noted that:
“Honesty holds to be an essential element of the institution of good faith, which
includes moral and spiritual qualities and is one of the basic principles of civil law. In
civil law, it is assumed that individuals are honest, that is, each of the subjects is
honest in the exercising of their rights and fulfillment of their obligations in civil legal
relations. Protection of good faith is not only aimed at ensuring civil-law transactions,
but also serves to protect the interests of subjects” .

The similarity in the last two decisions of the Constitutional Court, which
we mentioned above, is reflected in the fact that in both, the court presents the
principle of good faith as a separate presumption when evaluating the
behavior of the parties to the contract.

% Jbid.

31 Ibid.

3% X Mirzeliyevin sikayeti {izrs Azarbaycan Respublikast Ali Mahkemasinin Miilki
Kollegiyasinin 18 noyabr 2020-ci il tarixli gerarmnin Azesrbaycan Respublikasinin
Konstitusiyasina ve qanunlarina uygunlugunun yoxlanilmasina dair Azsrbaycan
Respublikas: Konstitusiya Mahkemasi Plenumunun 17 sentyabr 2021-ci tarixli Qarar1
(Decision of the Plenum of the Constitutional Court of the Republic of Azerbaijan dated
September 17, 2021 on the verification of the compliance of the decision of the Civil
Collegium of the Supreme Court of the Republic of Azerbaijan dated November 18, 2020
with the Constitution and laws of the Republic of Azerbaijan on the complaint of Kh.
Mirzaliyev). Available at: https://constcourt.gov.az/az/decision/1243 (last visited Apr. 22,
2024).
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The Constitutional Court not only establishes good faith as a fundamental
principle of the legal system but also limits the assertion of a contract's
invalidity if doing so would violate this principle. The decision of the
Constitutional Court dated April 26, 2023%* analyzing the principle of good
faith in parallel with the principle of estoppel, demonstrates this approach. In
this case, the dispute over the lease agreement was resolved in Court.
According to this contract, the lessee was obliged to repair the leased object at
his own expense before starting to use it, and it was agreed in the contract that
these costs would be deducted from the rent later. However, after a few
months, the lessor sold the object to another person before the lease term
expired, citing the lessee's delay in paying the rent and repairing the object as
the basis of his action.

To reclaim all rents and maintenance costs it has paid up to that date from
the lessor, the lessee filed a lawsuit, arguing that the lease agreement between
them was invalid. Lessee argued that the lease agreement is invalid because
contract described leased object as a one story non-residential building, while
in reality the object was 16 story residential building. Thus, the misdescription
of lease object would make contract invalid. Lower courts, concluded that the
contract was indeed invalid and costs incurred by the lessee in connection
with the repair of the leased object shall be reimbursed by the lessor.

Despite this, The Constitutional Court decided otherwise. The Court
emphasized that, when the contract was concluded, both parties were aware
that the leased property was not a one-story non-residential building, as
stated in the contract, but a 16-story residential building. Following this fact,
Court noted that when considering the cases related to the invalidity of the
contract, it is not enough to evaluate only the written and formal
circumstances. The legal intentions of the parties, as well as true content of
their expressions of will should also be determined. The invalidity of a
contract in such claims can be established by considering not only the
expression of will itself but also the circumstances and motives that underlie
its formation. These may include pre-contract negotiations, the relationship
between the parties, and their subsequent actions. In line with this reasoning,
The Court noted that if the invalidity of the agreement has been abused,

3 M.Siikiirovun sikayeti iizre Azarbaycan Respublikas: Ali Mahkamasinin Miilki
Kollegiyasinin 18 iyul 2022-ci il tarixli gerarmnin Azsrbaycan Respublikasinin
Konstitusiyasina ve qanunlarina uygunlugunun yoxlanilmasina dair Azasrbaycan
Respublikas: Konstitutsiya Mahkemasinin Plenumunun 26 aprel 2023 tarixli Qarar1
(Decision of the Plenum of the Constitutional Court of the Republic of Azerbaijan dated
April 26, 2023 on the verification of the compliance of the decision of the Civil Collegium of
the Supreme Court of the Republic of Azerbaijan dated July 18, 2022 with the Constitution
and laws of the Republic of Azerbaijan on the complaint of M. Shukurov). Available at:
https://constcourt.gov.az/az/decision/1364 (last visited Apr. 8, 2024).
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invoking the invalidity should be viewed as contrary to the principle of good
faith.

In this case, the Constitutional Court also referred to the principle of
promissory estoppel. The court concluded that the principle of estoppel aims
to prevent a person from abusing the other party's bona fide reliance on legal
conditions and obtaining advantages and benefits that harm his interests. In
this case, the court investigated and concluded that when the contracts were
signed between the parties in the lessee knew that he was renting a residential
multi-story building and not a one-story building of a non-residential area.
Therefore, lessee’s assertion about invalidity should be deemed inconsistent
with the purposes of good faith and estoppel. It is for this reason that the
Constitutional Court did not support lessee's claim.?

As noted above, even though the good faith principle is not explicity
provided among the principles laid out in Article 6 of the Civil code, legislator
uses this principle in numerous norms of the Code and directly calls it a
principle in specific norm.

For example, in some contractual relations, the Azerbaijani legislator relies
on the term good faith as the basis for the emergence of civil liability. So,
according to Article 824.1 of the Civil Code of the Azerbaijan Republic, if the
storage agreement is carried out free of charge, then during the storage period
the custodian is liable only for intentional and/or gross negligence. If storage
is carried out for a fee, then the bailor is responsible for observing the agreed
good faith, and in other cases for the good faith usual when storing such
items.®

A similar norm exists in the chapter governing the leasing contract. As
stated in Article 748-1.4 of the Civil Code, lessor is not responsible for
deficiencies of the leased object that the lessor stipulated when concluding the
contract or that were known to the lessee in advance, or that could be
discovered when the lessee was checking the leased object during the
conclusion of the contract. According to this norm, the lessor should not be
liable to the lessee for the conditioned defects in the leased object, and in such
a case, the lessor will be considered as a bona fide party to the lessee.

What is interesting in the above norms, is that, using the term “agreed good
taith”, the legislator goes beyond the general concept of good faith. In other
words, the legislator creates the basis for the parties to establish their own
boundaries of good faith in a separate agreement. This approach can also be
inferred from Article 425.1 of the Civil Code, which provides the general
concept of good faith. This is because, under this norm, acting in a manner
which complies with the conditions of obligations is established as a criterion
for acting in good faith. Therefore, by analyzing Article 425.1 together with

34 Ibid.
3% Supra note 1, art. 824.1.
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above mentioned norms of Civil Code, it can be argued that the principle of
freedom of contract allows the parties to specify the boundaries of good faith
by defining the conditions of their obligations within their agreement. The
Azerbaijani legislator uses the term good faith in wide range of contracts such
as agency,* brokerage,” commission,® and franchising as well.*

The analysis of the Resolutions of the Constitutional Court of Azerbaijan,
the judicial practice of other countries, legal literature, and provisions of Civil
Code gives me grounds to conclude that no general definitions of good faith
can be ideal for resolving individual disputes.

This is also proven by the results of the survey conducted among different
groups of people. Some authors, to study the principle of good faith within
the framework of a franchising agreement, conducted a sociological survey
among persons who entered into such an agreement and received the
following results: many respondents - franchisees, franchisors and lawyers
saw a connection between good faith and transparency, while some
respondents used the term “frank” to express their understanding. Others
saw good faith as loyalty. Several interviewees linked the concept of good
faith to the concepts of fairness, fair play, candor and equality. Still others saw
the root of good faith as respect for oneself, respect for others, and keeping
one's obligations, while some saw good faith as an ethics.* Such diverse
approaches to good faith once again demonstrate that a specific definition of
good faith is more effective in resolving disputes than a general, one-size-fits-
all definition.

In recent years, the state has shown interest in implementing changes to the
current legislation of Azerbaijan. Particularly, in 2023, a working group was
established at the state level of Azerbaijan to introduce amendments and
additions to the current Civil Code of the Azerbaijan Republic. As part of this
project, a new version of the norm dedicated to the principle of good faith has
also been drawn up. If accepted, the new norm will explicitly establish good
faith as a principle and incorporate the legal approaches already established
in the decisions of the Constitutional Court into legislation. Specifically, the
presumption of good faith and the prohibition against abusing another party's
bona fide trust, in accordance with the principles of promissory estoppel, will
be codified into law.

3 Id., art. 791.1.

37 1d., art. 788.3.

38 Id., art. 809.2.

3 Id., art. 725.1.

4 Rozenn Perrigot et al., Good Faith in Franchising, 47 International Journal of Retail &
Distribution Management 246, 253 (2019).

4 The Concept of Improving the Civil Code of the Republic of Azerbaijan,
https://azranking.az/public/images/Konsepsiva%20-

%20M %C3%BClki%20M %C9%99¢%C9%9911%C9%99%20%28%C3%BCmumi%20d %C3%B
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In short, a proposed article regarding good faith is as follows:

“Article 6-1. Principle of good faith:

6-1.1. Subjects of civil law, when exercising civil rights and civil obligations, are
obliged to act in good faith.

6—1.2. The integrity of subjects of civil law is assumed.

6—1.3. No one will benefit from dishonest conduct.

6—1.4. Abuse of civil rights will not be tolerated” 42

Conclusion

Based on an analysis of judicial practice and legislation of Azerbaijan
alongside other countries, it is concluded that, the civil legislation of the
Azerbaijan Republic not only establishes a general framework for the
principle of good faith, but also allows parties to establish an individual
framework for determining good faith in contractual relationships. Judicial
authorities need to consider this approach in order to draw the correct
conclusions when applying Article 425.1 of the Civil Code, which is devoted
to the definition of the term good faith.

Additionally, good faith has a semantic meaning not only within the
framework of contractual relations, but also within the framework of property
rights. For example, Art. 157 of the Civil Code dedicated to the protection of
property rights, as well as the right of ownership uses the term good faith in
several places. Moreover, good faith is applied in norms regarding wide range
of topics such as franchising, agency, brokerage and etc.

In civil relations, including all the aforementioned fields, the presumption
of good faith—one of the fundamental legal presumptions—holds that, until
proven otherwise, the actions of each party are assumed to be made in good
faith. However, this presumption must be carefully managed by courts when
dealing with legal disputes related to good faith. To ensure fairness and
justice, courts should also apply the principle of estoppel, which serves to
prevent a party from exploiting the other party’s bona fide trust under legal
conditions to gain unfair advantages or benefits that are detrimental to the
other party’s interests. This approach helps maintain the integrity of legal
relations by balancing the presumption of good faith with safeguards against
potential abuse.

Cz%C9%991i %C5%9IF1%C9%991r%20v % C%99 %201 -¢i%20f % CI%9I9sil %29.pdf (last visited
Apr. 22,2024).
42 Jbid.
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Human Rights Perspectives on Climate
Change and Landmine Contamination in
Azerbaijan

Najiba Mustafayeva”

Abstract

This article discusses the expanding interface between human rights and international
climate change law. It underlines the urgent need for a human rights-based approach for the
protection of the rights of vulnerable communities residing in disaster-prone areas, and
reinstatement of environmental justice. It covers the chronological line of development from
an initial lack of human rights inclusion within climate agreements which did not contain
any provisions of the named approach. Then, the article discusses two recent historical
resolutions of the UN Human Rights Council and the UN General Assembly that
recognized the right to a safe, clean, healthy, and sustainable environment as a basic human
right. Focusing on the forthcoming COP29 in Baku, the article discusses the need for
immediate action related to anthropogenic interference in view of landmine contamination
following the Second Karabakh War. It arques that the inclusion of human rights into
climate policies is going to be key factor in both mitigating environmental degradation and
offering just solutions. Secondly, the article evaluates the developing landscape of human
rights based climate change litigations by citing landmark cases such as Verein
KlimaSeniorinnen Schweiz and Others v. Switzerland. It also predicts the probable effect of
the upcoming Advisory Opinion of the International Court of Justice with respect to state
responsibility for climate change, emphasizing the need to focus on vulnerable communities,
including those affected by war. In conclusion, the article advocates for a holistic approach
that integrates human rights, climate justice, and post-conflict reconstruction efforts. It
underscores the significance of COP29 as a platform to address these interconnected
challenges and calls for robust legal frameworks to protect both human rights and the
environment in the face of climate change.

Annotasiya

Mogalada insan hiiquqlart va beynalxalq iglim dayisikliyi hiiququnun zamanla inkisaf edon
kasismasi arasdirilir. Yazida falakat riski olan arazilarda yasayan hassas icmalar1 qorumagq va
ekoloji adalati barpa etmak iiciin insan hiiquglarina asaslanan yanasmanin vacibliyi
vurulamr. Qeyd edilir ki, avvalki iqlim razilagmalarinda insan hiiquqlarina dair masalalara
yer verilmamis, bu yanasma, fimumiyyatla, nazaro alimmamsdir. Bununla bela, son
dovrlarda BMT Insan Hiiquglar: Surasi va BMT Bas Assambleyast torafindon qobul edilon
va tohliikasiz, tamiz, saglam, dayamgl straf miihit hiiququnu asas insan hiiququ kimi tasbit
edon qararlar tahlil edilir. Eyni zamanda moaqalada Bakida kegirilacok COP29 konfrans:
kontekstinda Ikinci Qarabag miiharibasindon sonra Azarbaycanin minalarla cirklonmasi
kontekstinda antropogen miidaxilaya qars: tadbirlorin goriilmasinin toxirasalinmaz oldugu
vur§ulanmr. Homginin insan hiiquglarimin iqlim siyasatina inteqrasiya edilmosinin atraf
miihitin qorunmasi va adalatli hall yollarimin tapilmas ticiin hayati ahamiyyat dagidig iddia
edilir. Bununla yanast, maqala Avropa Insan Hiiquglar: Mahkomasi tarafindon baxilan

* Assistant Professor at Ibn Haldun University (Istanbul, Tiirkiye).
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“Verein KlimaSeniorinnen Schweiz va digarlari Isvegraya qarst” kimi islara istinad edarak
iglim dayisikiyi ilo bagli insan hiiquqlarina asaslanan moahkomo islorinin artan
tendensiyasini tohlil edir. ©lava olaraq, maqalada Beynalxalq Odalat Mohkamoasinin iglim
dayisikliyina gora dovlatlorin masuliyyati ila bagli veracayi Moslohat Rayinin miimkiin
tasirlorina nazar salimir va miiharibadon tasirlonmis icmalar kimi hassas qruplara xiisusi
digqat yetirmayin zaruriliyi vur§ulanir. Noaticada, maqala insan hiiquqlari, iglim adalati va
miinaqisadan sonraki barpa saylarini bir araya gatiran kompleks yanasman miidafio edir.
Noaticada, COP29-un bu bir-birlarina bagli problemlarin halli iiciin bir platforma kimi
ohamiyyati geyd olunur va iqlim dayisikliyi fonunda ham insan hiiquqlarini, ham da atraf
miihiti qgorumagq diciin giiclii hiiquqi ¢arcivalarin formalasdirilmasina ¢agiris edilir.
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Introduction

he interconnectedness of human rights and climate change

represents a significant and evolving area within international

climate change law. Against this background, this paper examines
the historical evolution and current status of human rights in international
climate change law, emphasizing the necessity of a human rights-based
approach to protect vulnerable communities living in disaster risk areas and
restore environmental justice.

Historically, different treaties were concluded at the international and
regional levels to protect humanity and the environment against adverse
effects resulting from climate change. International climate change
agreements such as the United Nations Framework Convention on Climate
Change (hereinafter UNFCCC) and the Kyoto Protocol have predominantly
focused on combating climate change and its adverse effects without
explicitly addressing human rights issues. While these framework documents
contain references to sustainable development and procedural rights like
public access to information and participation, they did not substantively
recognize environmental protection as a fundamental human right.!

The turning point came in 2021 with the adoption of Human Rights Council
(HRC) Resolution 48/13, which recognized the right to a safe, clean, healthy,

! Lavanya Rajamani, Climate Change, in International Human Rights Law 644, 650-651 (2022).
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and sustainable environment.? This resolution was followed by the UN
General Assembly's Resolution 76/300 in 2022, further embedding before
mentioned right within international law. These developments underscore
the critical need for integrating human rights considerations into climate
change policies to ensure a just and equitable approach to addressing
environmental challenges.?

The fundamental norms and principles of international environmental law
are developed within the framework of multilateral diplomacy during global
events.* Among these types of events, the Conference of Parties (COP) - the
supreme decision-making body of the UNFCCC should be emphasized.®
That’s why it is important to seize the forthcoming COP29 in Baku as a unique
opportunity to address the intricate relationship between environmental and
human rights issues, especially in the post-conflict context.

It is argued in this article that following the end of the Second Karabakh
War in 2020, Azerbaijan faces significant challenges due to extensive landmine
contamination in its liberated territories. These remnants of war not only pose
immediate threats to civilian lives but also hinder land use, development, and
environmental rehabilitation efforts, exacerbating the impacts of climate
change.

This paper suggests that addressing the newly established human right to
a safe, clean, healthy, and sustainable environment at COP29 is crucial for
effectively combating anthropogenic interference and safeguarding
vulnerable communities. The integration of landmine clearance efforts into
broader sustainable development frameworks can promote environmentally
sound practices while simultaneously addressing humanitarian concerns.

Furthermore, advancing human rights-based climate change litigation can
provide legal precedents and hence, drive more robust climate action
globally. In this respect, this analysis provides an overview of the recent
decisions of the domestic and international judicial bodies, focusing on the
relationship between climate change impacts and human rights violations. It
then touches upon the expected Advisory Opinion of the International Court
of Justice (hereinafter IC]) regarding state responsibility in respect of climate
change. The focus is made on the need for the IC] to specifically address the

2 Resolution of the UN, No. 48/13 (2021). Available at:
https://digitallibrary.un.org/record/3945636/files/A HRC RES 48 13-EN.pdf (last visited
May 1, 2024).

3 Resolution of the UN, No. 76/300 (2022). Available at:
https://digitallibrary.un.org/record/3983329/files/A RES 76 300-EN.pdf?In=en (last visited
May 1, 2024).

+ Najiba Mustafayeva, Multilateral Diplomacy for Shaping the International Environmental
Regime: Key Landmark Conference and COP29 in Azerbaijan, 5 Caucasus Strategic Perspectives
Journal 69, 70 (2024).

5 Ibid.
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issue of anthropogenic interference and the protection of vulnerable
communities in war-affected areas.

Hence, the linkage between landmines as anthropogenic interference, the
vulnerability of communities in post-conflict areas, and the increasing trend
of human rights-based climate change litigation underscores the need for an
integrated, more robust human rights-based approach in international
climate change law.

Initially, the first chapter of the article will provide an overview of the
human rights-based approach, its historical background, and emphasize its
importance to protect vulnerable communities and restore environmental
justice. Subsequently, the article examines deficiencies of previous
environmental treaties, the turning point of the development of the named
approach, and the importance of COP in the development of environmental
norms. The article’s second chapter discusses the Azerbaijani context and the
significance of the forthcoming COP29. Finally, the third chapter investigates
the court precedent for the underlying relationship between human rights
violations and climate change impacts. Special attention is given to ICJ’s
expected Advisory Opinion for determining states’” responsibility for
environmental violations.

I. History of Human Rights-Based Approach to Climate
Change

“The human rights-based approach is a conceptual framework for the
process of human development that is normatively based on international
human rights standards and operationally directed to promoting and
protecting human rights”.¢ During its initial decades, international climate
change law did not address human rights issue related to the environment as
a substantive right as well as did not refer to existing international human
rights standards. This is evidenced by the major agreements adopted in the
area of climate change.”

The landmark international treaty in this sphere is the United Nations
Framework Convention on Climate Change (UNFCCC) the main object of
which is “to stabilize greenhouse gas concentrations at a level that would
prevent dangerous anthropogenic (human-induced) interference with the
climate system”.® It stipulates that “such a level should be achieved within a

¢ Human-Rights Based Approach, https://unsdg.un.org/2030-agenda/universal-
values/human-rights-based-

approach#:~:text=The%20human%?20rights%2Dbased %20approach,promoting%20and %20p
rotecting%20human%?20rights (last visited Apr. 5, 2024).

7 Rajamani, supra note 1, 651.

8 What is the United Nations Framework Convention on Climate Change?,
https://unfccc.int/process-and-meetings/what-is-the-united-nations-framework-convention-
on-climate-change (last visited Apr. 6, 2024).
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time frame sufficient to allow ecosystems to adapt naturally to climate change,
to ensure that food production is not threatened, and to enable economic
development to proceed in a sustainable manner”.’

In 1997, the UNFCCC was extended by the Kyoto Protocol. The protocol
“operationalizes the United Nations Framework Convention on Climate
Change by committing industrialized countries and economies in transition
to limit and reduce greenhouse gases (GHG) emissions in accordance with
agreed individual targets”.!

Neither the FCCC nor the Kyoto Protocol made direct mentions of human
rights in this sense. The FCCC solely mentions a “right” concerning states'
entitlement to sustainable development. Thus, Article 3(4) of the FCCC which
is about balancing emissions reductions with the need for economic
development specifically portrays this as a right aimed at fostering
sustainable development of the state rather than a human right to
development."! However, the FCCC indirectly supports certain procedural
rights concerning the environment. Article 6(a) of the FCCC mandates state
parties to encourage and facilitate public access to information regarding
climate change and its impacts, public participation in addressing climate
change and its consequences, as well as relevant training programs.'
Additionally, the FCCC acknowledges interests that have implications for
human rights, although they are not explicitly articulated as rights. For
example, it defines “adverse effects of climate change” as changes that have
significant harmful impacts on, inter alia, human health and well-being.
Briefly, both the FCCC and its Kyoto Protocol are primarily focused on
“combating climate change and its adverse effects”.!?

Only in 2010, the Human Rights Committee (hereinafter HRC) affirmed
that state parties agreed to fully uphold human rights in all activities
pertaining to climate change.!* Consequently, both the HRC and the Office of
the United Nations High Commissioner for Human Rights (hereinafter
OHCHR) have been committed to highlighting the interconnectedness of
climate change and human rights, and hence, advocate for a human-backed
approach to guide global climate change issue. The initial explicit mention of
human rights within the framework of the FCCC occurred with the adoption
of “Decision 1/CP.16” in 2010, which cited HRC Resolution 10/4.> This

9 Ibid.

10 What is the Kyoto Protocol?, https://unfccc.int/kyoto protocol (last visited Apr. 6, 2024).
11 United Nations Framework Convention on Climate Change, art. 3(4) (1992). Available at:
https://unfccc.int/resource/docs/convkp/conveng.pdf (last visited Apr. 5, 2024).

12]1d., art 6(a).

13 Supra note 1, 652.

4 Integrating Human Rights at UNFCCC, https://www.ohchr.org/en/climate-
change/integrating-human-rights-unfccc (last visited Apr. 10, 2024).

15 Ibid.
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resolution acknowledges the detrimental impacts of climate change on the full
realization of human rights and urges states to uphold human rights in their
climate-related endeavors.!®

It is worth mentioning the fact that the OHCHR has consistently shared the
outcomes of HRC discussions, research, and initiatives with the sessions of
the COP."” This underscores the critical importance of integrating human
rights considerations into climate change discussions and actions to ensure a
just and equitable approach to addressing the challenges ahead.

Particularly noteworthy is COP21, marked by the adoption of the 2015
Paris Climate Agreement, a landmark multilateral and legally binding climate
change treaty that explicitly addresses human rights."® Therefore, the
preamble of the Paris Agreement acknowledges specific human rights:

“Parties should, when taking action to address climate change, respect, promote
and consider their respective obligations on human rights, the right to health, the
rights of indigenous peoples, local communities, migrants, children, persons with
disabilities and people in vulnerable situations and the right to development, as well
as gender equality, empowerment of women and intergenerational equity”."®

However, this pertains to the treaty's framework rather than being an
operational clause of the Paris Agreement, which carries more legal weight.
As Rajamani noted, the Paris Agreement's limited scope suggests that states
should respect, promote, and consider human rights into account when
implementing response measures. However, it does not specify whether they
should take necessary actions to prevent others from infringing upon rights
or to ensure the complete realization of rights.? In contrast to the terms
“protect” and “fulfill”, the Paris Agreement employs the vaguer expressions
“promote” and “consider”.*!

The significant transformation took place in 2021, with the adoption of
Resolution 48/13 by the HRC, which reaffirmed the importance of a
universally recognized right to a safe, clean, healthy, and sustainable
environment. This resolution emphasizes the interconnectedness between
environmental well-being and human rights, especially in the face of climate
change-induced challenges. It underlines that climate impacts pose a threat to
the enjoyment of various human rights by disrupting the conditions necessary
for a safe, clean, healthy, and sustainable environment.?> In 2022, the UN

16 Ibid.

17 Ibid.

18 What is the Paris Agreement?, https://unfccc.int/process-and-meetings/the-paris-
agreement (last visited Apr. 20, 2024).

19 Paris Agreement, 1 (2015). Available at:

https://unfccc.int/sites/default/files/english paris agreement.pdf (last visited Apr. 31, 2024).
20 Supra note 1, 563.

21 [bid.

22 Supra note 2.
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General Assembly in its Resolution 76/300 recognized this right as a human
right.?

These milestone resolutions can be regarded as the formation of a new
substantive human right — the right to a safe, clean, healthy, and sustainable
environment. The constitutions of 110 states contain provisions pertaining to
this right. It is also protected by other human rights accords at the regional
level. A total of 156 out of 193 UN member nations recognize this right,* either
by virtue of having it recognized in their constitutions or by being parties to
regional accords, according to the UN Special Rapporteur on human rights
and the environment.”

Even though the mentioned resolutions are set in the context of climate
impacts,® there is no doubt that the anthropogenic factor (human-induced
interference) is one of the key elements that must be considered for the
effective implementation of this newly emerged right. This can also be seen as
a reference to the objective of the FCCC to “prevent dangerous anthropogenic
interference with the climate system”.” Hence, COP events may not only
prioritize addressing anthropogenic interference in the climate system by
adopting a human rights-based approach to ensure equitable solutions for all,
but refer to the substantive human right to a safe, clean, healthy, and
sustainable environment. From this perspective, COP29 can incorporate this
newly formulated right into its strategies for mitigating anthropogenic
interference, emphasizing the protection of vulnerable communities living in
post-conflict regions.

II. Landmine Contamination in Azerbaijan's Liberated
Territories: Prioritizing the Protection of Vulnerable

Communities at COP29

Following the conclusion of the Second Karabakh War in 2020, Azerbaijan
was confronted with substantial obstacles arising from the widespread
landmine contamination that resulted from over thirty years of Armenian
control. In flagrant violation of both international humanitarian law and
international human rights law, such war remains were purposefully planted
during the occupation. After Azerbaijan's occupied regions were freed, much

2 Supra note 3.

24 See A/HRC/40/55: Report of the Special Rapporteur on the issue of human rights
obligations relating to the enjoyment of a safe, clean, healthy and sustainable environment
(2019). Available at: https://documents.un.org/doc/undoc/gen/g19/002/54/pdf/g1900254.pdf
(last visited Aug 20, 2024).

25 Supra note 1, 647.

2 Jbid.

27 Supra note 2, § 43.
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more than 350 people were killed or injured as a result of Armenia's
international crimes.?

Maps indicating the locations of minefields have been sought by
Azerbaijan on several occasions, but Armenia has continuously denied
having such maps. Armenia then sent Azerbaijan the maps of anti-tank and
anti-personnel mines placed in the Aghdam, Fuzuli, and Zangilan areas of
Azerbaijan during the occupation as a result of international pressure. Still,
Yerevan has not made public the remaining maps showing the mined
locations inside the liberated territory of Azerbaijan. Furthermore, only 25%
of the submitted maps were correct. It is noteworthy that more than half of
the recent mine occurrences have occurred outside of Armenia's defined
coverage regions.”’ Noteworthy that over 55% of recent mine incidents have
transpired beyond the delineated coverage areas provided by Armenia.*

Armenia’s constant refusal to submit the remaining maps of mined areas
located within Azerbaijan’s liberated territories, as well as the deliberate
planting of landmines in these territories even after the end of the war, is in
violation of its international anti-mine obligations. This has resulted ipso facto
(by the fact itself) in war crimes and crimes against humanity that raise the
issue of Armenia’s responsibility under international law for their
perpetration.’!

The upcoming COP29 in Baku presents a crucial opportunity to tackle the
pressing issue of anthropogenic interference, inter alia within the unique
context of Azerbaijan's landmine problem following the Armenian
occupation. Recognizing the close relationship between environmental and
human rights concerns in areas impacted by armed conflict and occupation is
crucial when delegates convene to strategize and negotiate climate solutions.
Landmines in Azerbaijan seriously impede attempts at rehabilitation and
reconstruction while also posing an imminent threat to human lives. In
addition to impeding land usage and development, these covert explosives
exacerbate environmental deterioration and obstruct attempts to mitigate
climate change.

% Press Release on detection of new landmines produced in Armenia in the territories of
Azerbaijan and continuing landmine threat, https://mfa.gov.az/en/news/no52522 (last
visited Apr. 31, 2024).

» Leyla Abdullayeva: Pashinyan's baseless allegations seriously question Armenia’s desire
for peace (2022),

https://azertag.az/en/xeber/Leyla Abdullayeva Pashinyan 039s baseless allegations seriou
sly question Armenia 039s desire for peace-2131412 (last visited Apr. 5, 2024).

% Statement of the Ministry of Foreign Affairs on 4 April - International Day for Mine
Awareness and Assistance in Mine Action, https://mfa.gov.az/en/news/no14724 (last visited
Apr. 28, 2024).

31 Najiba Mustafayeva, Armenia’s Obligations under International Law in the Area of Mine
Action, 3 Caucasus Strategic Perspectives 133, 133 (2022).
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From this perspective, addressing the fundamental human right to a safe,
clean, healthy, and sustainable environment at COP29 is essential for
effectively combating human-driven environmental harm. It also plays a key
role in protecting the dignity and well-being of affected individuals, especially
the most vulnerable communities in post-conflict zones, while ensuring
accountability, participation, access to justice, and effective remedies.

In this context, incorporating newly developed standards into Azerbaijan's
national legislation, policies, and programs across various sectors is essential.
Collaboration with international organizations, focusing on capacity building
and engaging vulnerable communities, is key for effectively implementing
and monitoring this approach.

Moreover, COP29 offers a chance to promote the incorporation of landmine
removal initiatives into more comprehensive frameworks for sustainable
development. By coordinating landmine clearance initiatives with climate
mitigation strategies, policymakers can address humanitarian issues and
support socioeconomic recovery in war-affected areas. This approach also
promotes environmentally sound practices while contributing to long-lasting
peace and stability in the post-conflict period.

Furthermore, a catalyst in this process can be achieved by adjudicating
climate change cases in courts. Thus, human rights-based climate change
litigation may not only enforce the protection of vulnerable groups but also
set precedents that can drive more robust legal arrangements.

III. Human Rights-Based Climate Change Litigation:

Quo Vadis?

The UN Human Rights Office of the High Commissioner indicates that
“climate change threatens the effective enjoyment of a range of human
rights including those to life, water and sanitation, food, health, housing,
self-determination, culture and development”.3? This, in turn, further
underscores the need for a human-rights-based approach to climate change.
However, as the above analysis of existing international documents has
shown, this approach is not directly and explicitly reflected in these legal
arrangements. Consequently, other sources of international law — such as
judicial decisions relevant to the issue discussed in this article — are gaining
importance.

Thus, demanding respect and restoration of fundamental human rights
have made human rights-based climate change litigation a rapidly growing
trend. As pressure increases on governments and corporations to

32 OCHR and Climate Change (2023), https://www.ohchr.org/en/climate-
change#:~:text=Climate%20change%20threatens%20the%?20effective,%2Ddetermination%2C
%20culture%20and %20development (last visited Apr. 3, 2024).

197


https://www.ohchr.org/en/climate-change#:~:text=Climate%20change%20threatens%20the%20effective,%2Ddetermination%2C%20culture%20and%20development
https://www.ohchr.org/en/climate-change#:~:text=Climate%20change%20threatens%20the%20effective,%2Ddetermination%2C%20culture%20and%20development
https://www.ohchr.org/en/climate-change#:~:text=Climate%20change%20threatens%20the%20effective,%2Ddetermination%2C%20culture%20and%20development

MaAy | 2024 HUMAN RIGHTS

contribute fairly to climate change mitigation, human rights law will
increasingly be used in legal proceedings to hold them accountable.®

Against this background, the question is: “Why are human rights put at the
center of the climate change conversation?” Thematic report on “The use of
human rights in climate change litigation in Europe” provides several reasons
for such an approach, which is the fact that at the international level, human
rights have become a significant component within negotiations on climate
change.® A national human rights protection system can assist “to fill the
accountability gap when governments or corporate actors fail to deliver on
their emission reduction promises”.®> Hence, human rights can thus offer
remedies where none exist, provided that environmental interests can be
framed as human rights violations.*

Finally, there is a real shift towards employing human rights arguments
and remedies in courts to promote climate action. Thus, in the last decade,
individuals, communities, and NGOs approached domestic and international
courts attempting to challenge insufficient governmental measures in this
area.”’” At the national level, the ground-breaking decisions such as Urgenda v
Netherlands, Neubauer et al v Federal Republic of Germany, Asghar Leghari v
Federation of Pakistan, Shrestha v Nepal focused on human rights dimension of
climate change, addressing the issue of mitigation of climate change and
bringing national climate legislation and policies in accordance with
international obligations of the states, inter alia under the Paris Agreement.

Regarding international litigation, it is worth mentioning the fact that
Europe is a pioneer in human rights-based climate litigation. This can be
explained by the presence of the European Court of Human Rights (ECHR), a
judicial body of the Council of Europe that has traditionally supported the use
of human rights claims to achieve environmental goals.*

As a result, 2024 was notable for the European Court of Human Rights
(ECHR) issuing landmark rulings in three climate change cases: Verein

3 Kumaravadivel Guruparan & Harriet Moynihan, Climate Change and Human Rights-
Based Strategic Litigation, 2 (2021). Available at:
https://www.chathamhouse.org/sites/default/files/2021-11/2021-11-11-climate-change-and-
human-rights-litigation-guruparan-et-al.pdf (last visited May 23, 2024).

3 Report: using human rights as a weapon to hold governments and corporations
accountable on climate change (2023), https://caneurope.org/report-using-human-rights-as-
a-weapon-to-hold-governments-and-corporations-accountable-on-climate-change/ (last
visited Apr. 7, 2024).

% Jbid.

% Ibid.

37 Supra note 1, 656.

3 Jbid.

% Annalisa Savaresi & Joana Setzer, Rights-Based Litigation in the Climate Emergency:
Mapping the Landscape and New Knowledge Frontiers, 13 Journal of Human Rights and
the Environment 7, 10-11 (2021). Available at: https://ssrn.com/abstract=3928385 (last visited
May 12, 2024).
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KlimaSeniorinnen Schweiz and Others v. Switzerland, Caréme v. France, and Duarte
Agostinho and Others v. Portugal and 32 Others. These cases brought attention
to the role of human rights in addressing climate change.

In its landmark decision in Verein KlimaSeniorinnen Schweiz and Others v.
Switzerland, the ECHR ruled that “government inaction on climate change
violates fundamental human rights”.** The case was initiated by a group of
older Swiss women concerned about the effects of global warming on their
health. They argued that the Swiss government is not “doing enough to
address the issue in accordance with its obligations under the Paris
Agreement to keep global warming below 1.5°C”.#t The Court found the
violation of Article 8 (the right to respect for private and family life) and Article
6 (the right to a fair trial) of the European Convention of Human Rights and
Fundamental Freedoms.*?

It is noteworthy that the Court ruled that Switzerland had not complied
with its obligations under the Convention regarding climate change, citing
Article 8 of the Convention as covering a right to effective protection by the
state “from the serious adverse effects of climate change on lives, health, well-
being and quality of life”.** As According to Pedersen, “for those of us who in
the past have been critical of the Court’s often sparse reasoning with respect
to its environmental cases, KlimaSeniorinnen is a significant step in the right
direction”.# Meanwhile, this historic choice will undoubtedly have a
significant effect on the country and the world at large.*

However, in the KlimaSeniorinnen case the Strasbourg Court ruled on a
violation of Articles 8 and 6 of the European Convention, which do not
directly relate to the right healthy environment. On the other hand, it is also
possible to claim that the Court quietly incorporated a recently developed
right to a healthy environment into the existing framework of ECHR rights.%

What about the direct address of this right? As it is known, the European
Convention on Human Rights and Fundamental Freedoms (ECHR) does not
contain a substantive human right to a safe, clean, healthy, and sustainable

40 Verein KlimaSeniorinnen Schweiz and Others v. Switzerland, ECHR No. 53600/20, 254
(Eicke, J., dissenting) (2024). Available at:

https://hudoc.echr.coe.int/eng#{%22itemid %22:[%22002-14304%22]} (last visited May 6,
2024).

41d., §44.

2]d., 257.

®]d., §572.

# Climate Change and the ECHR: The Results Are In (2024),
https://www.ejiltalk.org/climate-change-and-the-echr-the-results-are-in/ (last visited May
12, 2024).

% Jbid.

4 Breaking New Ground: Climate Change before the Strasbourg Court (2024),
https://www.ejiltalk.org/breaking-new-ground-climate-change-before-the-strasbourg-court/
(last visited Apr. 13, 2024).
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environment. This is understandable considering that the Convention was
signed in 1950, long before climate change was a priority on the global scene.
In this regard, it should be noted that in September 2021, the Parliamentary
Assembly of the Council of Europe proposed the endorsement of an extra
protocol to the ECHR, explicitly acknowledging the right to “a healthy and
sustainable environment”. This step was advocated on the grounds that it
would provide the Strasbourg Court with “a non-disputable base for rulings
concerning human rights violations arising from environment-related
adverse impacts on human health, dignity, and life”.+”

Further development came recently with the international judicial opinion
on state obligations regarding climate change provided by the International
Tribunal for the Law of the Sea (ITLOS). This long-awaited advisory opinion
elucidates the responsibilities of states under international law to safeguard
the marine environment from the detrimental effects of climate change.* It
unanimously concluded that greenhouse gas (GHG) emissions constitute
pollution of the marine environment within the meaning of Article 1(1)(4) of
the United Nations Convention on the Law of the Sea (UNCLOS) and that
states are obligated to take all necessary measures to control this pollution.
Additionally, the Tribunal determined that states have special obligations to
protect and preserve the marine environment concerning climate change
impacts.®

Finally, the question is what contribution the International Court of Justice
will make to this issue. On March 29, 2023, during its 64" plenary meeting, the
UN General Assembly adopted resolution A/RES/77/276, introduced by a
coalition of over 100 states. This resolution outlined the questions to be
submitted to the IC]. The Assembly, referencing the UN Charter, key human
rights treaties, the UNFCCC, the Paris Agreement, and the UN Convention on
the Law of the Sea (UNCLOS), posed two questions to the Court. Firstly,
requesting the clarifications explanation on “the obligations of States under
international law to ensure the protection of the climate system and other parts of the
environment from anthropogenic emissions of greenhouse gases for States and for
present and future generations”. Secondly, it asks the Court to explain the “legal
consequences [of]...acts and omissions” by States that have “caused significant
harm to the climate system and other parts of the environment”.>

47 See The Parliamentary Assembly of Council of Europe, Resolution No. 2396 (2021).

4 JTLOS Advisory Opinion on Climate Harm and the Marine Environment (2024),
https://www justiceinitiative.org/newsroom/itlos-advisory-opinion-on-climate-harm-and-
the-marine-environment-a-summary (last visited Apr. 21, 2024).

9 Ibid.

5% ICJ to Rule on States’ Climate-related Obligations: How Did We Get Here? (2024),
https://sdg.iisd.org/commentary/policy-briefs/icj-to-rule-on-states-climate-related-
obligations-how-did-we-get-here/ (last visited May 20, 2024).

200


https://www.justiceinitiative.org/newsroom/itlos-advisory-opinion-on-climate-harm-and-the-marine-environment-a-summary
https://www.justiceinitiative.org/newsroom/itlos-advisory-opinion-on-climate-harm-and-the-marine-environment-a-summary
https://sdg.iisd.org/commentary/policy-briefs/icj-to-rule-on-states-climate-related-obligations-how-did-we-get-here/
https://sdg.iisd.org/commentary/policy-briefs/icj-to-rule-on-states-climate-related-obligations-how-did-we-get-here/

BAKU STATE UNIVERSITY LAW REVIEW VOLUME 10:2

Along with discussions about whether the ICJ can deliver a progressive
opinion on this issue,’! the question also concerns how the historical rulings
of the Strasbourg Court will influence this international decision.

It's important to note that numerous states have spoken out in the current
debate about the urgent concern that “the most vulnerable populations who have
historically contributed the least to the unfolding climate calamity are being
disproportionately affected by the consequences”.>> At the same time, of particular
interest in the context of this paper is how the IC] will decide in relation to
vulnerable groups of people, including, inter alia, those affected by war. It can
be argued that the Court should give vulnerable communities more attention
in the context of environmental challenges, since international law has
established a regime of special attention to these groups.

If the Court adopts a human rights-based approach to addressing human-
caused interference in the climate system and ensures equitable solutions for
all parties, it could set a powerful precedent. This approach may also serve as
a model for tackling other urgent post-conflict issues, such as landmines and
their long-lasting effects on communities and the environment.

Conclusion

This paper examines one of the most important contemporary legal
discourses in international law related to the interconnectedness of climate
change and human rights. Hence, it is submitted in this article that a human
rights-based approach to climate issues should address the protection of
vulnerable communities and restore environmental justice.

Since climate change law didn't address human rights issues related to the
environment as a substantive right, the adoption of Resolution 48/13 by the
HRC in 2021 and Resolution 76/300 by the General Assembly in 2022 is
considered a significant transition in this process. These historical resolutions
signify the creation of a new substantive human right — the right to a safe,
clean, healthy, and sustainable environment.

It is put forward that integrating human rights and climate justice in
Azerbaijan's post-conflict context should include measures addressing the
landmine problem in Azerbaijan following the Armenian occupation. The
post-conflict reconstruction phase presents an opportunity to integrate
climate justice into national policies and frameworks. Ensuring the protection
of vulnerable communities is crucial in this process.

51 For further information see Daniel Bodansky, The Role of the International Court of Justice in
Addressing Climate Change: Some Preliminary Reflections, 49 Arizona State Law Journal 689,
701- 712 (2017). Available at: https://ssrn.com/abstract=3012916 (last visited May 24, 2024).
See also Philippe Sands, Climate Change and the Rule of Law: Adjudicating the Future in
International Law, 28 Journal of Environmental Law 19, 25-35 (2016).

52 General Assembly Adopts Resolution Requesting International Court of Justice Provide
Advisory Opinion on States” Obligations Concerning Climate Change (2023),
https://press.un.org/en/2023/gal2497.doc.htm (last visited Apr. 2, 2024).
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From this perspective, COP29 in Azerbaijan represents a unique
opportunity to highlight and address the integration of human rights and
climate justice within a post-conflict context. As the world comes together to
find climate solutions, it's a pivotal moment to recognize the interlinked
nature of environmental and human rights concerns in war-affected areas.
Because landmines not only pose threats to civilians and create a significant
impediment to rehabilitation and reconstruction efforts by the Azerbaijani
government but also obstruct the efforts to tackle climate change. Against this
background, addressing a newly established human right to a safe, clean,
healthy, and sustainable environment at the upcoming COP29 in Baku is
significant for efficiently combating anthropogenic interference and
protecting the dignity and well-being of inter alia vulnerable communities, as
well as providing accountability and access to effective remedies.

Since existing legal documents do not explicitly reference a rights-based
approach to climate issues, judicial decisions can provide significant insight,
particularly in the area of state responsibility for climate change. Thus, it is
argued that the progress in this process can be catalyzed by adjudicating
climate change cases in courts. Both domestic litigations and the recent
decisions of the ECHR, in particular in the Klimaseniorinnen v Switzerland case,
signify a milestone in the environmental jurisprudence of the Court,
introducing a legal framework for future developments.

These future developments include the anticipated Advisory Opinion from
the ICJ regarding state responsibility for climate damage. In this regard, the
ICJ must address anthropogenic interference in the climate system. Thus, by
tackling pressing issues of the post-conflict era, such as the problem of
landmines and their devastating impacts on communities and the
environment, the IC] could provide a blueprint for a more robust legal
framework.
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Xtuisusi iqtisadi zonalarda dovlat
hakimiyystinin hayata kecirilmasins nozarst:
Beynolxalg kommersiya mahkamalari hibrid

inzibati mehkomalar kimi

Nihad Hiiseynov*

Annotasiya

Son iyirmi il arzinda transmilli iqtisadi miibahisalorin halli sistemi beynalxalq kommersiya
mahkamalarinin yaradilmasina va getdikca artan istifadasina sahidlik etmisdir. Baxmayaraq
ki, bu ciir mahkamalar miixtalif struktur ¢arcivalari altinda va forqli hiiquqi, iqtisadi va siyasi
miihitlords yaradilmisdirlar, onlardan dérdii digarlarindon farglonmisdir. Ciinki bu dord
beynalxalg kommersiya mahkoamasi, yoni “DIFC” Mahkamasi, "ADGM” Mahkamasi, Qatar
Beynalxalq Mahkama va Miibahisalorin Halli Markazi va “AIFC” Mahkamasi xiisusi iqtisadi
zonalarin mahkama orqanlart olaraq yaradilmisdirlar va faaliyyat gostarirlor. Baxmayaraq
ki, bu mahkamoalar baslica olaraq miirakkab transsarhad miilki va kommersiya miibahisalarin
hall edilmasinda ixtisaslagmigdirlar, onlarin, hamginin xiisusi iqtisadi zonalarda déviat
hakimiyyatini hayata keciran inzibati orqanlarin harokatlorinin ganuniliyini yoxlamagq
salahiyyatlori vardir. Buna gora da hazirki maqala bu ciir xiisusi iqtisadi zonalarda dovlat
hakimiyyatinin hayata kegirilmasina nazarat edon bu ciir beynalxalqg kommersiya
moahkamalarini hibrid inzibati mahkamalar olaraq miiayyan etmayi va konseptuallagdirmag:
hadaflayir. Bu kontekstda, hazirki maqala bu mahkamalara inzibati harakatin ganuniliyinin
yoxlanilmasi il bagli salahiyyat veran hiiquq normalarimin tasviredici miiqayisali tahlilini
aparir. Hamginin son illarda beynalxalg investisiya hiiququ va arbitrajina qarst miixtalif
ddvlatlar tarafindan gostarilon aks reaksiyalari nazara alaraq, yerli hiiququn mahsulu kimi
beynalxalg kommersiya mahkamalarinin xiisusi iqtisadi zonalarda xarici investorlarin daxil
oldugu publik hiiquq xarakterli miibahisalarda investisiya arbitrajimin funksiyalarini yerina
yetira bilib-bilmayacayi da magalada miizakira olunur.

Abstract

Over the last two decades transnational economic dispute settlement system has witnessed
the establishment and increasing use of international commercial courts. Altough such
courts have been established under various structural frameworks and in different legal,
economic and political environments four of them have been distinguishable from the others.
Because these four international commercial courts, namely DIFC Courts, ADGM Courts,
Qatar International Court and Dispute Resolution Center and AIFC Courts have been
established and operate as judicial bodies of special economic zones. Altough these courts
have primarily specialized in the resolution of complex cross-border civil and commercial
disputes they also possess powers to review the legality of actions of the administrative bodies
exercising public authority in special economic zones. Therefore, this article aims at defining
and conceptualizing such international commercial courts as hybrid administrative courts
controlling the exercise of public authority in special economic zones. Against this
background, this article carries out a descriptive comparative analysis of legal norms
empowering these courts to review the legality of administrative action. Considering the

* Martin Liiter adina Halle-Vittenberq Universitetinin hiiquq iizrs falsafe doktorlugu
namizadi.

203



MAY | 2024 BEYNOLXALQ iQTiSADI HUQUQ

backlash by various states against the current system of international investment law and
arbitration in recent years, it is also discussed that if such international commercial courts
as products of domestic law could assume the functions of investment arbitration in special
economic zones in disputes of public law nature involving foreign investors.
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ovlet hakimiyyetinin hoyata kegirilmosine nazarst edilmasi, yani

D dovlet glictinden 6zbasina istifade edilmasinin qarsisinin alinmasi
hiiquq dovlati prinsipinin an vacib amillarindan biridir. Beynalxalq
investisiya hiiququ kontekstinde de ev sahibi dovlstler terafinden hayata
kegirilon dovlst hakimiyyatine nazarat edilmasi hamise bdyiik shomiyyato
malik olmusdur. Buna gors de 20-ci asrin ikinci yarisindan etibaren xarici
investisiyanin qorunmasini tonzimloayon miibahisali beynsalxalq adat hiiququ
standartlarmi beynslxalq investisiya miiqavilalorine inkorporasiya edilmis
miiqavilo asash standartlar avezlomoayo basladi. Slava olaraq, investorlar vo

dovletler arasindaki miiqavilalorden irali gelon miibahisalarin halli tiglin
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Investisiya Miibahisalerinin Halli {izre Beynolxalq Moarkesz (“ICSID”)!
yaradildi.?

Soziigedan Markazin yaradilmasi tigiin asas olan “ICSID” Konvensiyasinin
gebul olunmasi va investor-dovlat arbitrajinin (“IDA”) yayilmasi investisiya
arbitrajimin  dovlet hakimiyystinin hayata kegcirilmesine qars1 nazarst
mexanizmi olaraq istifade edilmesine yol agdi® Ciinki IDA prinsipce
beynalxalq inzibati mahkeama baxis1 (judicial review) mexanizmi hesab oluna
vo milli hiiquq sistemlarindaki inzibati hiiquga banzadils bilor.* Yerli hiiquq
sistemlarinds inzibati mahkemalar dovlat organlarinin harskatlarinin ve ya
gerarlarmin (bu ciir harakatlar va ya gerarlar xarici investora miinasibatda de
ola bilar) ganuni olub-olmamasini miisayyen etmak magqsadils publik hiiquq
standartlarimi tetbiq edersk inzibati mehkems baxisini hayata kecirir va
bunun vasitesilo dovlet (icra) hakimiyyatinin hayata kegirilmasine noazarat
edirlar. Oxgar qaydada, investisiya tribunallar1 da benzer standartlar tetbiq
edarak dovlatlarin suveren aktlarint mahdudlasdira bilirlor.

Qloballagsmanin tasiri altinda ve birbasa xarici investisiyanin daimi axinin
tomin etmok magsadile dovlatlor 6ton asrin ikinci yarisindan baslayaraq
suveren hiiquqglarim1 beynoalxalq investisiya tribunallarina Gtiirmaya
basladilar. Lakin son illorde IDA hazirki sistema qgarst olan dovlatler
torafindon ciddi oks reaksiyaya maruz qalmisdir. Bu fonda bazi miislliflor
iddia etmisdirlar ki, dovlstler kegmisda investisiya tribunallarina 6tiirdiiklari
suveren hiiquqglar1 geri tolob etmoayo baslamisdir. Bu isa “suverenliyin
barpasi”® ve ya “nazaretin barpasi”’ olaraq tesvir olunan prosess getirib
¢ixarmisdir. Bu ciir barpa saylarinin instrumentlarinden biri de beynalxalq
investisiya hiiququnu yerlilogsdirmak, yani yerli hiiquqi alatlerdan istifade
edarak beynolxalq investisiya hiiququnun yerina vo ya ona paralel olaraq
xarici investisiyan1 tenzimlomoak olmusdur.® Yerli investisiya ve arbitraj
ganunlarmin gabul olunmas, eyni zamanda xiisusi iqtisadi zonalarin (“XIZ”)

1 Bu maqalads ingilis dilindaki “judicial review” ifadesinin qarsilig1 olaraq isladilen inzibati
moahkama baxis1 ifadasi dovlat hakimiyyatini hayata kegiran har hansi inzibati (publik)
orqanin harakatinin (gararinin) qanuniliyinin mshkems tarafinden yoxlanilmasi olaraq basa
distilmalidir.

2 Peter T. Stoll, International Investment Law and the Rule of Law, 9 Goettingen Journal of
International Law 267, 269-270 (2018).

3 Gus V. Harten & Martin Loughlin, Investment Treaty Arbitration as a Species of Global
Administrative Law, 17 The European Journal of International Law 121, 127 (2006).

4 Yeno orada, 146.

5 Yens orada.

¢ Bax: Georgios Dimitropoulos, National Sovereignty and International Investment Law:
Sovereignty Reassertion and Prospects of Reform, 21 Journal of World Investment & Trade 71,
71-103 (2020).

7 Bax: Andreas Kulick, Reassertion of Control over the Investment Treaty Regime (2016).

8 Julien Chaisse & Georgios Dimitropoulos, Special Economic Zones in International Economic
Law: Towards Unilateral Economic Law, 24 Journal of International Economic Law 229, 233
(2021).
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va beynolxalq kommersiya mahkamalarinin (“BKM”) yaradilmas1 xarici
investisiyanin tonzimlanmasi ve tosviq olunmas tiglin beynoalxalq investisiya
hiiququna alternativ yerli todbirler hesab olunmusdurlar.® XiZ-lor asasen
sorhadlari daqiglikle miiayyan olunmus oraziler olaraq qurulmus ve hamin
oraziler ¢orcivesinde fealiyyat gOsteren yerli ve xarici investorlar ve
sahibkarlar iiclin bir sira hiiqugqi, iqtisadi ve inzibati gilizestlor nazarde
tutulmusdur. Bu ciir zonalar onlarin srazisinds miivafiq 6lkads tatbiq olunan
qanunvericiliyin deyil, xiisusi hiiqugi rejimin tatbiq olunmasi ila
sociyyolonmisdirlor. BKM-lor isa dovlatlar tersfinden bir ¢ox beynslxalq
elementlars sahib olan yerli meahkemsaler olaraq yaradilmisdir. Bu
moahkamsalar daha ¢ox miirakkeb ve beynoslxalq elementli kommersiya vo
miilki  miibahisslorin  hall olunmasinda ixtisaslasmisdir.  Onlan
saciyyelondiran an asas amil iss maqalenin névbati sehifalarinds daha atrafli
gostarildiyi kimi, xarici investorlar {iciin daha tanig olan hiiquqi ¢ercive
asasinda qurulub fealiyyet gostormalari olmusdur.

Son illerds diinyanin bir sira yerinde BKM-lorin ortaya c¢ixmasi
todqiqatcilarin digqgetini calb etmisdir. BKM-lar forqgli magqsadlarls, forqli
struktur ¢argivalari altinda ve miixtalif miihitlords yaradilsalar da, onlardan
xiisusilo dordii digarlorinden farglondirilmisdir. Ciinki bu mahkemalar XiZ-
larin mahkeamsa orqganlar1 olaraq yaradilmisdir ve miivafiq XiZ-larin toskilati
strukturuna daxildir. Yeni hibrid mahkemsaler olaraq adlandirilan bu
moahkamealoar,!’ miivafiq dovlatlorin mahkamsa sistemindan kenarda faaliyyet
gostorir. Bu maqgalenin asas movzusunu da taskil eden hemin mahkemsalar
bunlardir: 1) Dubay Beynoalxalq Maliyye Moarkazinda (“DIFC”)! yerlagon
“DIFC” Msahkameasi; 2) ©bu-Dabi Qlobal Marketda (“ADGM”)" yerlason
“ADGM” Mahkamaosi; 3) Qoatar Maliyyes Moarkazinda (“QFC”)™ yerlason vo
Qotar Beynalxalq Mahkemasi (“QIC”)! ilo Tenzimlayici Tribunaldan ibarat
olan Qator Beynoalxalg Mohkoma va Miibahiselorin Hblli Markazi
(“QICDRC”);'> voa 4) Astana Beynoalxalq Maliyye Moarkoazinda (“AIFC”)

? Georgios Dimitropoulos, The Viability of the Alternatives to International Investment Law
and Arbitration: International and Domestic Perspectives, 3 (2019), bax:
https://www.researchgate.net/publication/340116332 The Viability of the Alternatives to
International Investment l.aw and Arbitration International and Domestic Perspectives
(son baxis 11 aprel 2024).

10 Bax: Julian Bailey, The Interplay between International Commercial Courts and Ordinary
Courts, in International Commercial Courts: The Future of Transnational Adjudication 363, 363-
387 (2022).

11 Dubai International Financial Centre.

12 Abu Dhabi Global Market.

13 Qatar Financial Centre.

14 Qatar International Court.

15 Qatar International Court and Dispute Resolution Centre.

16 Astana International Financial Centre.
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yerlagan “AIFC” Mahkamasi. Adigakilon XiZ-lor maliyys, bankgiliq ve digar
alagali xidmatlards ixtisaslasmisdirlar.

X1Z-lards faaliyyat gdstoran bu BKM-lar kommersiya mohkamalari olaraq
tosnif olunsalar da, onlar ham ds inzibati mehkemalardir. Ciinki soziigedan
dérd mahkems do bu ve ya diger sekilde XiZ-larde dovlst hakimiyyatini
hoayata kecgiron ve bunun {i¢lin ganunlarla selahiyyatlondirilmis inzibati
orqanlarin harakatlori vo ya gerarlar: ilo bagh inzibati mahkama baxisini
hoayata kecirmok solahiyyotlorine malikdirlor. Lakin XiZ-larin mahkema
orqanlar1 hesab olunan bu BKM-larin hansi hiiquqi alatlorle XiZ-lardaki
dovlet hakimiyyetinin hayata kegirilmasine nazarst etmasi indiyadak
sistematik olaraq ve konseptual ¢arcive altinda tohlil edilmemisdir.

Son illarde bir sira miialliflor beynslxalq investisiya hiiququnun
problemlarinin vo islahat yollarinin daha yaxsi anlasilmasi {i¢iin investisiya
hiiququnun yerli ganunvericilik saviyyasinde aragdirilmasimin shamiyyetini
vurgulamisdirlar.” Bu moaqalonin maqgsadi do beynalxalq investisiya
tribunallarmin funksiyalaria banzar funksiyalar1 hoyata kegiron BKM-larin
ganunvericilik ¢arcivalorini miiqayisali sokilds tesvir etmak, hamg¢inin onlar1
yeni nov hibrid inzibati mehkemsalar olaraq konseptual c¢orgive altina
yerlagdirmakdir.

Mbagqalenin I hissasinde dovlatlorin movcud beynalxalq investisiya
hiiququna ve arbitrajina garsi oks reaksiyasini oaks etdiren yerli hiiquqi
todbirlorden danigilacaqdir. II hissads ise bu ciir tedbirlorden olan XiZ ve
BKM-lorden bohs olunacaqdir. Ardinca, Il hissads XiZ-lorin mohkemsa
orqanlar1 olaraq yaradilan BKM-larin xiisusiyyetlori miizakire olunacaqdir.
IV hissado iss BKM-lorin XiZ-lorde investisiya arbitrajini nece avez edo
bilacoklari tohlil olunacaqdir. Son olaraq, V hissade BKM-lara XiZ-lordos

17 Masalan, Stephan Schill bu giin beynolxalq investisiya hiiququnda qarsilasilan
problemlarin ¢oxunun artiq yerli saviyyada inzibati ve konstitusiya hiiququnda garsilasilan
problemlar oldugunu geyd edarak beynalxalq investisiya hiiququna yeni bir yanasma
olaraq “miiqayisali publik hiiquq” metodologiyasini toklif etmisdir. Bu yanagsmanin asas
tezisi ondan ibarst olmusdur ki, beynalxalq investisiya arbitrajindaki problemlara hall
yollar1 tapmagq ii¢lin miiqayisali sekilds 6lkalarin daxili publik hiiquq qanunvericiliklori
Oyranilmali v onlarin oxsar problemlara tapdig: hall yollar: ortaya ¢ixarilmalidir. Bax:
Stephan W. Schill, Enhancing International Investment Law’s Legitimacy: Conceptual and
Methodological Foundations of a New Public Law Approach, 52 Virginia Journal of International
Law 57, 57-102 (2011). Bundan alave, Georgios Dimitropoulos hazirki yerli investisiya
hiiququ ¢argivalarinin bir ¢ox hallarda beynalxalq investisiya hiiququnun svazedicisi
oldugunu qgeyd edarak, dovlatlarin daxili investisiya qanunvericiliklarinin 6yranilmasinin
beynalxalq investisiya hiiququnun va arbitrajinin islahatina isiq tutacagini iddia etmisdir.
Miiallif, yerli sistemlarin miiqayisali gakilda tshlil olunmas: vasitssile beynslxalq investisiya
hiiququnun arasdirilmasina miiqayiseli hiiquq metodologiyasi taklif etmis vo yeni saha
hesab oluna bilacok miiqayisali investisiya hiiqququnun inkisafina olan ehtiyaci qeyd
etmisdir. Bax: Georgios Dimitropoulos, Comparative and International Investment Law:
Prospects for Reform — An Introduction, 21 Journal of World Investment & Trade 1, 1-6 (2020).
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dovlet hakimiyyetinin hayata kegirilmasine nezarst etmok imkani veran
ganunvericilik ¢oargivalari tosvir olunacaqdir.

I. Beynalxalq investisiya hiiququ va arbitrajina qars1
aks reaksiya: Beynalxalq investisiya hiiququnun

yerlilosdirilmasi

Tarixi olaraq, xarici investorlar va ev sahibi dovlatler arasindaki investisiya
miibahisaleri zamani bir sira miibahisslerin halli mexanizmleri diqqgst
moarkazins galmisdir: masalon, ev sahibi dovlstlerin yerli mshkemsaloeri,
investorun dovlsti terafinden diplomatik miidafisnin hayata kegirilmasi (yerli
hiiquqi miidafis vasitalorinin tiikenmasi gortine tabe olaraq), dovlatlararas:
mohkama prosesi va ya arbitraj vo IDA.® Dévlatlorarast arbitrajin, diplomatik
miidafienin hayata kegirilmasinin ve ya miibahiseys yerli mahkemalor
torafindan baxilmasinin manfi cehatlari nazars alinaraq, toxminan son otuz il
arzinde IDA xarici investorlar vo ev sahibi ddvlatlor arasindaki investisiya
miibahisalarinin halli {i¢lin an ¢ox tstiinliik verilon metod olmusdur.

Lakin son illorde miixtalif 6lkalarin hokumestlari torafinden beynalxalq
investisiya arbitrajina qarst keskin oks reaksiya olmusdur.’ Bu clir oaks
reaksiyalar beynolxalq investisiya hiiququnun “legitimlik bohram” olaraq
tosvir olunmusdur.?’ Bu ¢argiveds, Georgios Dimitropoulos iddia edir ki, bu
ciir aks reaksiyalar dovletler terafinden “suverenliyin barpasi” prosesins
gotirib ¢ixarmigdir.?! O, burada {i¢ nov barpa prosesi arasinda forqlondirma
edir: (1) tacridedici barpa prosesi; (2) beynslxalq barpa prosesi; (3)
yerlilogdirici boarpa prosesi.? Digor miolliflor bu prosesi miivafiq
solahiyyatlori investordan vo IDA-dan dévlete qaytarmaq cohdi menasina
golon “nazaratin barpas1” olaraq tosvir etmisdirlor.?

Suverenliyin yerliloasdirici formada barpasi dovlstlerin milli institutlardan
vo tadbirlarden istifads edarak globallasmani yerlilogsdirmak soylorini ifada
edir.?* Qeyd olundugu kimi, yerli investisiya va arbitraj qanunlar1 kimi yeni
hiiquqgi ¢orgivelorin inkisaf etdirilmasi, hamginin XiZ-lorin vo BKM-larin

18 Bax: August Reinisch, Die Beilegung von Investitionsstreitigkeiten, in Internationales
Wirtschaftsrecht 1089, 1090 (2022).

19 Dimitropoulos, yuxarida istinad 6, 72-73. Hamginin bax: Chaisse & Dimitropoulos,
yuxarida istinad 8, 230. Daha atrafli bax: Sabahi Rubins, The Modern System of Investor-
State Arbitration, in Investor-State Arbitration 47, 53 (2019).

20 Andreas Kulick, Reassertion of Control: An Introduction, in Reassertion of Control over the
Investment Treaty Regime 1, 3 (2016).

21 Yuxarida istinad 6, 73.

22 Yeno orada, 74.

2 Kulick, yuxarida istinad 20, 15.

2 Suverenliyin tacridedici formada barpasi dovlastlarin beynalxalq miiqavilalarden va ya
onlarin damisiglarindan ¢akilmasi, beynoalxalq formada barpast iss beynalxalq saviyyada
dovlat suverenliyinin giiclondirilmasi tiglin tadbirlarin goriilmasi vasitasilo beynalxalq
hiiquqda doévlatin rolunun genislondirilmasi demakdir. Bax: Yuxarida istinad 6, 74.
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yaradilmas: bunlara aiddir.®® Belslikls, oOlkalerin ticareti ve investisiyalar:
tosviq etmok {iglin tamamlayict ve bezen alternativ yanasmasi daxili
strategiyalarma diqgat yetirmoak olmusdur.? Miialliflar, hem¢inin bunu daha
genis monada investisiya hiiququnda beynalxalq hiiquqdan yerli hiiquqa
kecid kimi gorh etmayin miimkiinliiyiinii qeyd etmisdirler.?”

Akademik oadebiyyatda yuxarida qeyd olunan yerli todbirlor hom ds
“toktorafli iqtisadi hiiquq” olaraq tesvir olunurlar.?® Bu kontekstds toktorafli
igtisadi hiiquq yerli hiiquq vasitalarinden istifade etmakls beynoalxalq iqtisadi
hiiququn dayar ve prinsiplorinin institutsionallasdirilmas: demakdir.?
Investisiyalar1 tosviq etmok {iciin XIiZ ve BKM-lorin yaradilmasi veo
istifadasinin artirilmas: kimi yerli tadbirlor do toktarafli iqtisadi hiiququn
moahsuludur.

II. Toktoarafli iqtisadi hiiququn mahsullar:: Xiisusi
iqtisadi zonalar va beynalxalq kommersiya
moahkamalari

A. Xiisusi iqtisadi zonalar

Odebiyyatda XiZ-lore anlayis verarken an gox istinad olunan anlayis
Diinya Bankinin bir arasdirmasina asaslanir. Homin aragdirmada XiZ-lara bu
cir anlayis verilmisdir: “Biitiin X1Z-lar, genis sokilde sahibkarliq (biznes)
qaydalarinin 6lkanin arazisinds hokm siiran diger qaydalardan forqli oldugu,
Olkenin milli sarhadleri daxilinde demarkasiya olunmus cografi oraziler
olaraq miiayyen oluna bilar. Bu ciir ferqli qaydalar asasen investisiya gartlori,
beynalxalq ticarat va gomriik, vergitutma ve tonzimloma mdiihiti ilo baglidir.
Belalikls, zonalarda ele bir sahibkarliq miihiti yaradilir ki, bunun 6lks
arazisindaki sahibkarliq miihitinden siyasat (policy) noqteyi-nazarindon daha
liberal va idaragilik baximdan daha effektiv olmasina ¢aligilir”.®

XIZ-lor “yurisdiksiya daxilinds yurisdiksiya” yaradirlar. Belo ki, dévlatin
sorhadlarini deaqiq olaraq miieyyen etdiyi bir arazids faaliyyet gostermaya
lisenziya oldo edoan sahibkarlar Olke orazisinin qalan hissaesinde totbiq
olunandan daha slverisli qanun ve tenzimlomalara tabe olurlar.?® Xiisusi
hiiqugi rejimlo idars olunan bu XiZ-lor rezident sirkatlorine fiskal siyasat,
inzibati idareetma vo gomriik tanzimlonmaosi kimi sahalarde slverisli sortlor

% Yens orada; Dimitropoulos, yuxarida istinad 9, 3.

26 Yuxarida istinad 8, 233.

27 Yuxarida istinad 9, 9.

28 Bax: Yuxarida istinad 8.

2 Yeno orada, 240.

% Claude Baissac, Brief History of SEZs and Overview of Policy Debates, in Special Economic
Zones in Africa: Comparing Performance and Learning from Global Experience 23, 23 (2011).

31 Panagiotis Delimatsis, Financial Services Trade in Special Economic Zones, 24 Journal of
International Economic Law 277, 278 (2021).
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vo tosvigedici todbirler toklif edirlor.? Yoni bir XiZ-in en miiayyenedici
xtisusiyyati onun iqtisadiyyatin qalan hissesinda totbiq olunandan farqli bir
tenzimloma ve hiiquq rejimins sahib olmasidir.®

XiZ-lar hom da daxili hiiquqdan istifads etmakls xarici investisiyalar1 calb
etmoak iiiin ddvlatlor arasindaki reqabatds istifade edilan strategiyadir.® XiZ-
lorin idars edilmasi hamg¢inin beynoalxalq investisiya hiiququ ile baghdir.* Bu
ozlinii xiisusilo XiZ-lorin idare edilmasi zamani dovlat terafinden edilon
harakatlerin ve ya gebul edilon gerarlarin dovlstin beynoalxalq investisiya
hiiququndan irali golon ©hdsliklorini pozmas: ilo naticalondiyi hallarda
gostorir. Tosadiifi deyil ki, ke¢misde bezi yaxsi bilinen investisiya
miibahisaleri xarici investorun XiZ-doki lisenziyasinin lagv edilmesinin
geyri-qanuni miisadire sayila bilinib-bilinmeamessi ils bagh olmusdur.%

B. Beynalxalq kommersiya mahkoamalari

Son iyirmi il arzinds transmilli miibahisalarin halli bazar1 milli serhadleri
asan miirokkeb kommersiya miibahisalorinin holli {i¢lin formalasdirilmis
ixtisaslasmis BKM-lorin ¢oxalmasi ile saciyyelonmisdir.’? BKM-larin
yaradilmasi ile bagh miiasir trend 2004-ctii ilde Dubayda “DIFC” Mahkamasi
iloa baglamisdir.® Bu baximdan BKM-ler beynslxalq miibahisalarin halli
sahasinda yeni bir nov olaraq giymsetlondirilirlor.®® Bu mahkamsalar bir
torofden yerli mahkemalerdir. Diger terefden ise onlar, maxsus oldugqlar:
yurisdiksiyalardaki diger mehkemsalarden farqlidirler.® Bu farqlilik asasen
BKM-larin beynoalxalq xiisusiyyetlori ile baghdir. Bu ciir beynalxalq
xtisusiyyotlora xarici hakimlerin movcudlugu, adi milli moahkamsalor
torafinden tatbiq olunan hiiquqdan forqli hiiququn tatbiq olunmasi, BKM-
larin baxdigr miibahisslerin beynslxalq tsbisti, ingilis dilinin resmi dil
olmadig1 6lkads mahkamsa prosesinin ingilisco aparilmasi vo s. aiddir.*!

32 Julien Chaisse & Jiaxiang Hu, International Economic Law and the Challenges of
Economic Zones: An Introduction, in International Economic Law and the Challenges of the Free
Zones 1, 2 (2019).

3 Baissac, yuxarida istinad 30, 25.

34 Yuxarida istinad 8, 232.

% Olaoye Kehinde, Goetz v. the Republic of Burundi I&II: How Foreign Investors Challenge
‘Free-Zone Regimes’, in International Economic Law and the Challenges of the Free Zones 317,
319 (2019).

36 Yeno orada, 317-333.

% Weixia Gu & Jacky Tam, The Global Rise of International Commercial Courts: Typology and
Power Dynamics, 22 Chicago Journal of International Law 443, 445 (2022).

3% Georgios Dimitropoulos & Stavros Brekoulakis, International Commercial Courts: The
Future of Transnational Adjudication — An Introduction, in International Commercial Courts:
The Future of Transnational Adjudication 1, 11 (2022).

% Yeno orada, 3.

4 Yeno orada.

4 Yeno orada; Georgios Dimitropoulos, International Commercial Courts in the ‘Modern Law of
Nature’: Adjudicatory Unilateralism in Special Economic Zones, 24 Journal of International
Economic Law 361, 362-363 (2021).
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BKM-lor milli mahkemsa sistemlori, beynalxalq ve yerli arbitraj, eloco da
mediasiya kimi yerli ve beynalxalq miibahisalarin halli formalari ils bir arada
fealiyyot gosterirlor.#? Belolikls, BKM-lor kommersiya ve investisiya
artbirajinin, eloca do yerli vo beynalxalq mahkemalorin mévcud oldugu
roqabetli bir bazarda teraflora miibahisalarin halli ticiin slavas bir alternativ
toklif edir.*®

Weixia Gy va Jacky Tam on iki asas BKM miiayyen edarak onlar ii¢ nasil
olaraq tosnif etmislordir.* Onlara asason BKM-lorin birinci nasli “oturusmus
yurisdiksiya”larda yerlosan London Kommersiya Mahkamaosi ve Nyu-York
Statinin Ali Mehkamasinin Kommersiya Kollegiyasidir.* Miialliflars gora ¢ox
vaxt xtisusi cografi fokusla miibahisalorin halli sahasindaki biznes bazarina
girmaya calisan “formalasan yurisdiksiya”lardaki BKM-lar iss ikinci nasil
BKM-lor hesab oluna bilarler.# Bunlar, Sinqapur Beynalxalq Kommersiya
Moahkoamoasi (“SICC”),* “DIFC” Mahkamasi, “QIC”, “ADGM” Mahkomasi vo
“AIFC” Mbahkambosidir.®® Brexit vo Cinin Komar vo Yol Tesabbiisii layihasi
fonunda yaradilan tiglincii nasil BKM-lar isa giiclii siyasi-iqtisadi maqgsadlerle
saciyyalonir.* Cin Beynalxalqg Kommersiya Mahkamasi (“CICC”),* Frankfurt
Oyalat Mahkamasinin Beynalxalq Kommersiya Miibahisolori iizra Palatasi
(“FRC”),** Niderland Kommersiya Msahkemasi (“NCC”)2 va Paris
Apellyasiya Mahkemaosinin Beynolxalq Palatas1 (“ICPCA”)% bu mahkemalar
sirasina aiddir.>

BKM-lorin digar bir tipologiyasi isa Georgios Dimitropoulos tarafinden
toklif edilmisdir. Miisllif BKM-lari ii¢ kateqoriyaya bolmiisdiir. Birinci
kateqoriya moahkemalora XiZ-lora bagl olan mahkemolor aid edilmisdir
(“DIFC” Mahkamasi, “QIC”, “ADGM” Mahkamasi ve “AIFC” Mahkamasi).>
“SICC” vo “CICC” iso ikinci kateqoriya mahkamalar olaraq miivafiq 6lkalarin
adi mahkams strukturuna daxil olan mehkemsalardir.*® Avropa BKM-lari olan
“FRC”, “NCC” vo “ICPCA” iso adi moahkemsalarin beynalxalq palatalar
olaraq miiallif torafindan {iciincii kateqoriyaya aid edilmisdir.>”

£ Dimitropoulos & Brekoulakis, yuxarida istinad 38, 17.
4 Yeno orada, 17-18.

44 Yuxarida istinad 37, 448.

45 Yeno orada, 453.

46 Yeno orada.

47 Singapore International Commercial Court.

4 Gu & Tam, yuxarida istinad 37, 453.

4 Yens orada.

50 China International Commercial Court.

51 Frankfurt Regional Court.

52 Netherlands Commercial Court.

5 International Chamber of Paris Court of Appeals.
54 Yuxarida istinad 37, 453.

5% Dimitropoulos, yuxarida istinad 41, 364-366.

5 Yeno orada, 366-368.

5 Yeno orada, 368.
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III. Xiisusi iqtisadi zonalarin mahkamsa orqanlar1 olaraq

beynalxalq kommersiya mahkamalari

Hoar hansi bir XiZ har na qadar yaxsi layihalendirilse ve idars olunsa da,
zonaya qoyulan investisiyalar bazen investorlarla ev sahibi hokumeat, eloca do
XiZ-in foaliyystinds ve idare olunmasinda istirak eden diger qurumlar
arasinda miibahisalora sebab olacaqdir.® Buna gore de XiZ-lerin idare
edilmasi sahesindaki institusional yeniliklorden biri de =zonadaxili
miibahisalarin halli mexanizmlarinin yaradilmas: olmusdur.

Bu baximdan an diqqgat¢okeon hadise BOO, Qator ve Qazaxistanda ingilis
imumi hiiququna esaslanan BKM-lerin yaradilmas: olmugdur. “DIFC”
Mohkomasi, “QICDRC”, “ADGM” Mohkomosi vo “AIFC” Moahkemosi XiZ
mohkamaleridir ve bir sira oxsar xiisusiyyatlore sahibdirlor. Bu oxsar
xtisusiyyotlora mohkemsa torkibine secilmis hakimlar (xarici hakimlarin
moéveudlugu), ingilis hiiququnun tatbiqi (birbasa, ve ya Ingilters vo Uels
hiiququna asaslanan XiZ ganunvericiliklori vasitasila), proseslords ingilis
dilinin istifadasi, asasen timumi hiiquqa (common law) ssaslanan prosessual
qaydalar va s. aiddir.

Bu BKM-lar xarici investorlarin etimadini yiikseltmak ve miivafiq iqtisadi
zonalarda sahibkarligi tesviq etmok {icgiin yaradilmisdir.”® Onlarin
yaradilmasinin arxasinda duran digar bir sebeb isa xarici investorlara daha
tanis olan timumi hiiquq sistemini taqdim etmakls investorlar1 zonalara calb
etmok timidi olmusdur.®’ S6ziigedon BKM-larin yaradilmasi, hoam ds miivafiq
yurisdiksiyalarin global ve/ve ya regional miibahisalorin halli markazlari kimi
bargerar olmagq istayi ilo izah edils bilar.*!

Biitiin XIZ meahkemolarinin miilki ve kommersiya miibahisalori {izre
ratione materiae yurisdiksiyast vardir. Onlara XIZ qurumlar1 vo XiZ-larde
fealiyyat gostaran fiziki ve hiiquqi sexslar arasinda yaranan miibahisslorle
bagli miistesna yurisdiksiya verilmisdir. Onlar hamg¢inin mshkemsa se¢imi
razilagmalari asasinda onlara taqdim edilon islora baxa bilarler. Baxmayaraq
ki, bu mahkeomsalar esasen miilki vo kommersiya xarakterli islorlo moasgul
olurlar, onlar hamginin sahib olduglar1 miixtslif hiiquqi selahiyyatlor vo
strukturlar sayesinde miivafiq XIZ-do dovlet hakimiyyetini hoyata kegiron
qurumlarin ~ gorarlarinin  inzibati  mehkeme = baxisi  vasitesils
ganunauygunlugunu yoxlaya bilirlar.

% SC Teresa Cheng, Special Economic Zones: A Catalyst for International Trade and Investment in
Unsettling Times, 20 Journal of World Investment & Trade 32, 58 (2019).

% Yuxarida istinad 37, 463.

60 Yeno orada, 464.

61 Yuxarida istinad 41, 371.
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IV. Beynalxalq kommersiya mahkamsaloari xiisusi
iqtisadi zonalarda investisiya arbitrajinin svazedicisi

olaraq

Investisiya arbitraji beynslxalq kommersiya arbitrajimin prosessual
gorgivesini va icra strukturunu inkorporasiya etmisdir.®* Buna baxmayarag,
2000-ci illorin ortalarindan bori bir sira miialliflor iddia etmisdirlar ki,
investisiya arbitraji yerli inzibati ve ya konstitusiya mahkema baxisinin
(administrative or constitutional law review) beynalxalq formasi olaraq basa
diistilmalidir.®

Investisiya miibahisalarinda investorlar adeton onlara slverigsiz sokilde
(htiquglarin1 mahdudlasdiricr) tesir edsn spesifik tenzimloayici haraketlari
(aktlar)) ve ya tmumi tenzimloyici tadbirlori miibahisalondirirlor.®* Bu
miibahisalor publik (dovlst hakimiyyetinin heyata kegirilmasi ils bagh)
horakoatlarle baghdir ve ictimai maraqlar1 ehtiva edir (xtisusi hiiquq
subyektlari arasinda olan ve miigavileden emals galon miibahisalarin aksina
olaraq). Investisiya arbitrajlar1 da yerli publik hiiquq esasinda inzibati
(konstitusiya) moehkema baxisint xatirladan sokilde hokumsatlorin
harakatlarinin miibahisslondirilmasins icaze verirlar.®® Belslikls, investisiya
arbitraji dovlatin xtisusi hiiquq sahasindaki harakstlorinden farqgli olaraq
dovlet hakimiyyetini heyata kecirmasi neticesinde yaranan miibahisslarla
moasgul olmaqdadir. Bu baximdan bezi miislliflor toklif etmisdirlor ki,
investisiya arbitraji dovlet terafinden hayata kegirilon dovlst hakimiyystini
yoxlamaq ve buna nazarat etmok vasitesi olaraq basa diistilsiin.®® Satiago
Montt qgeyd etdiyi kimi, investisiya arbitraji tribunallarinin funksiyalari
publik (inzibati, konstitusiya) hiiquq mahkemalarinin funksiyalarindan
ohamiyyatli sokilde forqlonmir.*”

Xarici investorlar1 colb edon bu ciir XiZ-lordeki BKM-lerin xarici
investorun toraf oldugu isloro baxmasi ehtimali moévcuddur. Dovlat
hakimiyyatini hayata keciran XIZ orqaninin qorari naticesinde hiiquqlarinin
pozuldugunu diistinen ham yerli, hom da xarici investorlar hamin gorarlar:
bu mahkemsalar qarsisinda miibahisslondira bilarlor. Belaliklo, kommersiya
mohkomolori olmaqla yanasi BKM-lor hem deo XiZ-lorde inzibati
mohkamealarin ve beynalxalq investisiya tribunallarinin rolunu 6z tizarlsrine
gotiirs bilarlar. Bels ki, yerli inzibati mahkamalars ve beynalxalq investisiya

62 Harten & Loughlin, yuxarida istinad 3, 125.

63 Anthea Roberts, Clash of Paradigms: Actors and Analogies Shaping the Investment Treaty
System, 107 The American Journal of International Law 45, 63 (2013).

¢ Yens orada.

65 Yeno orada, 45-46.

66 Bax: Yuxarida istinad 3, 121-150; Yuxarida istinad 20, 17.

67 Santiago Montt, State Liability in Investment Treaty Arbitration: Global Constitutional
and Administrative Law in the BIT Generation, 4 (2009).
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tribunallarma oxsar olaraq onlar da inzibati mshkemsa baxis1 vasitasilo
miivafiq yurisdiksiyada dovlet hakimiyyastinin hayata kegirilmasini
moahdudlagdirir va sexslari dovlat giiciiniin sui-istifadasins qars1 qoruyurlar.

X1Z BKM-lari xarici investorlarla ev sahibi dévlatler arasindaki investisiya
miibahisalarini hall etmayin orta yolu kimi giymetlondirils bilarler. Ciinki
dovlst (icra) hakimiyystinin hayata kegirilmasinin meshdudlasdirilmasinda
yerli inzibati mahkemalari yerli, beynslxalq investisiya arbitrajini isa
beynalxalqlagmis metod olaraq hesab etsok, XIZ BKM-lari har iki xiisusiyyate
sahibdirlor. Bu onunla ssaslandirila biler ki, bu clir mehkemslar yerli
moahkemalardir ve adi yerli mahkamolar ila bir sira oxsarliqlara sahibdirloer.
Digar torafden ise onlar xarici hakimlarin mévcudlugu, ingilis dilinin proses
dili olaraq istifade edilmasi ve s. sebablarden 6z beynoslxalq aspektlari ils da
xarakterizs olunurlar.

Georgios Dimitropoulos qeyd edir ki, XIZ BKM-lari beynalxalq iqtisadi
hiiquqdaki taktarafliliyin mahkemalar baximdan qarsiigir olaraq goriile
bilar.8 Miiallif alave edir ki, BKM-lar torafindan tasviq olunan timumi hiiquq
(common law) vo moahkoma toktorafliliyi (adjudicatory unilateralism)
miibahisalori beynolxalq arbitraj ve diger beynalxalq mahkemsalarden ve
tribunallardan daxili sferaya yonlendirerak onlar1 yerlilogdirmak potensialina
malikdir.® Bu o manaya galir ki, X1Z BKM-lori yerli sferada inzibati mahkomsa
baxisi salahiyyatlorinden istifade edersk dovlet hakimiyystinin hayata
kegirilmosini mohdudlasdirmaq vasitesilo IDA ilo eyni rolu oynaya veo
todricon onu avazlaye biler. Bu yerlilogdirma prosesi neticesinds ingilis
imumi hiiququ beynalxalq investisiya hiiququnu ovez etmoayo
yonalacekdir.”

V. Xiisusi iqtisadi zonalarda yerlasan beynalxalq
kommersiya mahkamalarinin inzibati mahkama baxisi
aparmagq salahiyyatlari

A. “DIFC” Mahkamasi

“DIFC” Moahkamosi, “DIFC”-nin zonanin qanunlarini ve reqlamentlarini
sorh etmok tizro miistasna yurisdiksiyaya malik olan mahkema orqanidir.”
Mahkamea birinci instansiya mehkamasinden va apellyasiya mahkeamasindan
ibaratdir.”

“DIFC” qanunvericiliyi XiZ-nin idare edilmesinde istirak edon dovlet
orqanlarmin gerarlarmi “DIFC” Mahkamaosi qarsisinda miibahisalondirmek
iclin iki asas alternativ toklif edir. Bunlar, birinci instansiya mahkeomasina

68 Yuxarida istinad 41, 377.

¢ Yeno orada.

70 Yena orada.

7t Law No. (5) of 2021 Concerning the Dubai International Financial Centre, mad. 14(e).
72 DIFC Court Law, DIFC Law No. 10 of 2004, mad. 7.
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taqdim olunan (1) apellyasiyalar” va (2) inzibati mahkemsa baxis1 (judicial
review) tigiin miiracistlordir. Bununla, “DIFC” ganunvericiliyi boytiik olciide
ingilis hiiququndaki apellyasiyalar vo inzibati mehkema baxisi arasindaki
ferglondirmeni izlsyir ve ona asaslamir. Ferqli shate dairalerine va
funksiyalara sahib olmalarina baxmayaragq, ingilis hiiququnda apellyasiyalar
va inzibati mahkema baxisi dovlet orqanlarinin qerarlarmi selahiyyatli
moahkamaler qarsisinda miibahiselondirmak tiglin iki alternativ instrument
kimi ¢ixis edirlar. Bels ki, ingilis hiiququnda inzibati mahkema baxisinda
mahkamaler miivafiq dovlet orqaninin gerarinin maddi hiiquq baximdan diiz
va ya sehv olmasini yoxlamirlar.” Bu ciir inzibati mahkamsa baxislar1 zamani
mohkamsalor dovlat orqamimin gerar gebul etms prosesinde miivafiq
normalara uygun davranib-davranmadigi ile maggul olurlar.” Yeni
mohkamsalor qoerarin 0Oziinti deyil, gerarin gebul edilma prosesini
sorgulayirlar.” Apellyasiyalar zamani ise mahkemsalarin qerarn maddi
hiiquq baximdan diizgiin olub-olmadigin1 yoxlamaq selahiyyati vardir.

“DIFC” qanunvericiliyinds apellyasiyalara galdikds, “Mahkeama Orqan1”
haqqinda ganunun” 5-ci maddasi “DIFC” orqanlariin gerarlarindan verilon
apellyasiyalara baxmaq ti¢lin “DIFC” birinci instansiya moahkamasina
miistasna selahiyyat verir. Bu ciir apellyasiyalar yalniz o zaman verils bilar ki,
“DIFC” qanunlar1 ve reqlamentlori buna icaza versin. Eyni ingilis hiiququnda
oldugu kimi, “DIFC” qanunvericiliyinde de har hansi dovlst orqaninin
gorarindan apellyasiya vermoak hiiququnun olub-olmamas: bununla bagh
selahiyyat veran hiiquqgi aktin movcudlugundan asilidir.”® Belslikls, “DIFC”
ganunvericiliyine asasen, “DIFC”-nin idara olunmasinda istirak edon inzibati
orqanlarin gorarlarindan “DIFC” Mahkamasina apellyasiya vermoak hiiququ
bu ciir hiiququ agq sokildo nezarde tutan “DIFC” ganunlarmma veo
reqlamentlarins tabedir.

Masoalan, “Sirkeatlor” haqqinda qanunun” 145-ci maddasinin 2-ci bandi
sirkatlara qeydiyyatgi sirkato inkorporasiyasini koglirmak icazasi vermoakden

73 Burada apellyasiyalar dedikds birinci instansiya mahkamasinin gararlarindan apellyasiya
moahkamasina verilan apellyasiya sikayatlari baga diisiilmamslidir. Bu kontektsda
apellyasiya deyorken inzibati orqanlarin qerarlarindan birinci instansiya mshkemasina
verilan apellyasiyalardan sohbast gedir. Apellyasiya mahksmasi isa birinci instansiya
moahkamasinin sonuncuya taqdim edilan ve inzibati orqanlarin qararlarin
miibahisalandiran apellyasiyalar va inzibati mahkema baxis: tiglin miiraciatlar ilo bagh
verdiyi gqerardan apellyasiya sikayoti verildikds, yuxar1 instansiya meahkemaosi olaraq ¢ixis
edir.

74 Bax: Mark Ryan, Unlocking Constitutional and Administrative Law, 573-574 (5% ed. 2023);
Alex Carroll, Constitutional and Administrative Law, 413-414 (10t ed. 2021).

75 Yena orada.

76 Carroll, yuxarida istinad 74, 573.

77 Law No. 12 of 2004 in respect of The Judicial Authority at Dubai International Financial
Centre as amended.

78 Carroll, yuxarida istinad 74, 573.

7 Companies Law, DIFC Law No. 5 of 2018.
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imtina etdikds, gqeydiyyat¢inin gerarindan “DIFC” Mahkamasine apellyasiya
vermoak hiiququ verir. Homginin “Oqli miilkiyyst” hagqinda qanunun® 68-ci
maddasinin 1-ci bandi aqli miilkiyyat {izre niimayendenin goararlarindan
“DIFC” Mahkamasins apellyasiya vermak hiiququnu tomin edir.

“Mahkema Orqani” haqqinda qganunun 5-ci maddesi “DIFC”
Mahkamasinin miilki ve kommersiya islari {izra, elaco do “DIFC”-ds fealiyyat
gostoran inzibati orqanlarin gerarlarindan verilon apellyasiyalara baxmaq
yurisdiksiyasini tomin edir. Homginin qanun birinci instansiya mahkemasine
“DIFC” qganunlarina vo reqlamentlarine asasen, “DIFC” Mahkomasinin
yurisdiksiyasma daxil olan har hansi iddialara baxmaqla bagli miistasna
yurisdiksiya verir. Oxsar qaydada “Mahkema” haqqinda gqanunun® 19-cu
maddasinin 1-ci bandinin (d) hissesi de birinci instansiya meahkemasina
“DIFC” ganunlarina ve reqlamentlarine oasasen “DIFC” Mahkamasinin
yurisdiksiyasi oldugu miiracistlors baxmaq selahiyyeti verir. Belslikls, bu
miiddealar “DIFC” Msahkemosinin “DIFC” qanun ve reqlamentlori ilo
miiayyen edils bilan yurisdiksiyasimin slave asaslarin1 nazarda tutur.

Bu asaslardan biri de birinci instansiya mahkemasinin inzibati mehkeamsa
baxis1 {liglin miiraciatlora baxmaq selahiyyatidir. Belo ki, “Mahkoma”
hagqinda ganunun 22-ci maddssinin 1-ci bendi birinci instansiya
moahkamasina ganunla miisyyen edilmis gararlarin inzibati mahkama baxisi
vasitesilo yoxlanilmasi ile bagli miiracistlors baxmaq selahiyyetini verir.
“DIFC” Mahkomo Qaydalarinin® 42-ci Hissosi inzibati mahkema baxisi ilo
bagh proseduru tenzimlayir. Qaydalara asasen, “DIFC” hiiquq sistemindae
“inzibati mahkoma baxis ti¢lin miiraciat” dedikds publik funksiyanin hayata
kecirilmasi ile bagli olan har hansi qerarin, harsaketin ve ya herekatsizliyin
ganuniliyinin yoxlanilmasi basa diisiiliir. iddiac1 asagidakilardan birini tolob
etdikdas inzibati mehkemsa baxisi proseduru istifads olunmalidir:

1. Macburedici gorar;
2. Qadaganedici gorar;
3. Lagvedici gorar.

Bu prosedur, hamg¢inin iddiaginin mahkemsa bayanat1 ve ya gostarisi tolob
etdiyi hallarda da istifads oluna bilar. Inzibati mehkama baxigina dair iddiada
tozminat, restitusiya ve ya 0denilmali meblagin geri alinmasi talabi yer ala
biler, lakin bels bir vasitonin tokbasina teleb edilmasi miimkiin deyil.

B. "ADGM” Mahkoamasi

2013-cti ilde yaradilmis ve 2015-ci ilden bari foaliyyst gostoron “ADGM”
Moahkomoasi da birinci instansiya mohkemasinden vo apellyasiya
mohkomaosindon ibaratdir. Mohkemo XiZ daxilinde yaradilsa da, ©bu-Dabi

80 Intellectual Property Law, DIFC Law No. 4 of 2019.
81 DIFC Court Law, DIFC Law No. 10 of 2004.
82 The Rules of the Dubai International Financial Centre Courts 2014.
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omirliyinin mehkamasi hesab olunur. “Ingilis hiiququnun tetbigi” haqqinda
Reglamentoa® asason, ingilis hiiququ zona arazisinds birbasa tatbiq olunur.

“ADGM” ganunvericiliyi de apellyasiyalara ve inzibati mahkamsa baxisina
miinasibatde “DIFC” ganunvericiliyino benzar farqlandirmeni aparir.
“ADGM” Mbshkamasinin birinci instansiya moahkemoesi da “DIFC”
Mbahkemasinin birinci instansiya moehkemoasi kimi, “ADGM” inzibati
orqanlarmin verdiyi har hansi qerara ve ya prosedura qarsi edilon
apellyasiyalari® nozorden kecirmok vo qoerar vermok {izro miistosna
yurisdiksiyaya malikdir.®> “ADGM” Moahkoma Reqglamentinin® 25-ci
maddasinin 1-ci bandins asasan, zonanin geydiyyat biirosu ve ya maliyyat
xidmatlari tizra tonzimlayici orqani kimi “ADGM” inzibati orqani terafinden
verilmis har hans1 garar qanunsuz ve ya salahiyyet haddini agdig1 asaslarla
birinci instansiya mehkemasi qarsisinda apellyasiya edils bilor.

Bundan slavs, birinci instansiya mahkemasi "ADGM” reqlamentlarina
asasan, onun yurisdiksiyasinda olan har hansi bir sorgu, iddia ve ya
miibahissys baxmaq itig¢lin de selahiyyetlidir.¥” Bu middea da diger
miiddealar vasitesilo “ADGM” birinci instansiya mehkemasinin inzibati
moahkamsa baxisi tizro yurisdiksiyasinin miisayyen edilmasinin yolunu agir.
Bels ki, “ADGM” Mahkama Reqlamentin 4-cii fosli “ADGM” Mahkamasina
edilon inzibati mahkama baxis: ti¢iin miiraciatlori atrafl sokilds tonzimlayir.
Reglamentin 20(1)-ci bolmesi qeyd edir ki, birinci instansiya mshkemasina
macburedici, qadaganedici va ya lagvedici bir gorar {i¢iin vo ya mahkama
boyanatt ve gostorisi tligiin miiraciatlor inzibati mahkema baxisi {igiin
miiraciat deyo adlanan prosedurla hoyata kegirilir. “ADGM” Mahkama
Prosedur Qaydalar1 mehkemanin prosedur qaydalarini, o climladen inzibati
mohkama baxis1 {iglin miiraciat prosedurunu miioyyan edir.®® Burada
“ADGM” qanunvericiliyins asasen, “inzibati mshkema baxisi i¢iin iddia”nin
har hans1 “ADGM” ganunvericilik aktinin ve ya ictimai funksiyanin hayata
kecirilmasi ilo alagedar gorarin, harakatin ve ya harakatsizliyin qanuniliyini
nazarden kecirmoak iddiasi oldugu miisyyen edilir. Soziigeden prosedur
qaydalarinin inzibati mahkeama baxisini tenzimlayen normalar1 boyiik 6lgiida
apellyasiyalara da aid edilir.

8 Application of English Law Regulations 2015.

8 Burada da apellyasiya dedikda birinci instansiya mahkemasinin gerarindan apellyasiya
moahkmasina verilon apellyasiya sikayati deyil, inzibati orqanlarin gerarlarindan verilon
apellyasiyalar basa diisiilmalidir.

8 Law No. (12) of 2020 Amending Some of the Provisions of Law No. 4 of 2013 Concerning
the Abu Dhabi Global Market, mad. 13(7)(c).

8 ADGM Courts, Civil Evidence, Judgments, Enforcement and Judicial Appointments
Regulations 2015.

87 Yuxarida istinad 85, mad. 13(7)(d).

8 ADGM Court Procedure Rules 2016.
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C. “QFC” Tonzimlayici Tribunal1

“QFC” ganunvericiliyinde zonada fealiyyest gosteran inzibati orqanlarin
gerarlariin mahkesmsa qarsisinda miibahisslandirilmasi “DIFC” ve “ADGM”
ganunvericilikloarindan bir gedar farqlanir. Ik olaraq qeyd etmok lazimdir ki,
“QFC”-da Tonzimlayici Tribunal adl1 mahkemsa orqani xiisusi olaraq “QFC” -
da faaliyyst gosteren inzibati orqanlarin gerarlarma qars: fiziki ve hiiquqi
soxslor torofindon verilon apellyasiyalar’® dinlomoak {iglin yaradilmisdir.”
“DIFC” va “ADGM” qanunvericiliklorinde apellyasiyalar va inzibati
mohkomo baxis1 (judicial review) {ii¢iin miiracistlor arasinda aparilmis
ferglondirma burada aparilmamis ve tribunala bu moaqalads inzibati
moahkama baxisi olaraq ifads olunan “judicial review” selahiyyati ayrica olaraq
verilmamisdir. Bundan slave, tribunal birbasa olaraq bu ciir adlandirilmasa
da, birinci instansiya mahkemasi olaraq faaliyyst gosterir. Ciinki onun
gerarlarindan “QFC”-nin apellyasiya instansiyas1 mehkemasina?! apellyasiya
sikayoti vermoak miimkiindiir.? Tribunal, “QFC” qanunvericiliyinin
miiddsalarini ve onlarin ssasinda gebul olunmus reqlamentlari tatbiq edir.

“QFC” Tonzimlayici Tribunali Reqlamenti vo Prosedur Qaydalarma® gors,
zonada fealiyyet gosteren har hansi inzibati orqanin garari1 Tribunal
qarsisinda miibahisalondirildikde Tribunalin gerari asagidakilardan birini
ohata eda bilar: (1) miivafiq “QFC” inzibati orqaninin gérmali oldugu uygun
harakatin miiayyen edilmasi; (2) “QFC” inzibati orqaninin goararin lagv
edilmasi ve onu etibarsiz ve qlivveden diismiis hesab edan gostearisin qabul
edilmasi; (3) “QFC” inzibati orqaninin apellyasiya versns kompensasiya
O0domasi barada gostoris verilmasi; (4) masaloni Tribunalin gararinin hayata
kecirilmasi ti¢lin uygun hesab etdiyi gosteriglarle “QFC” inzibati orqanina
qaytarilmas: barada gostoris verilmasi; va ya (5) “QFC” inzibati orqaninin
prosedurlarina dair tovsiyse.

8 Burada da apellyasiya dedikda birinci instansiya mahkemasinin gararindan apellyasiya
moahkmasina verilan apellyasiya sikayati deyil, inzibati orqanlarin gararlarindan verilon
apellyasiyalar baga diisiilmalidir.

% Qatar Financial Centre Law, Law No. (7) of 2005, mad. 8(2).

1 Maqalanin Giris hissasinda qeyd olundugu kimi Qatar Beynalxalq Mahkamsa va
Miibahisalarin Halli Markazi (“QICDRC”) Qater Beynalxalq Mahkamasindan (“QIC”) va
Tanzimlayici Tribunaldan ibaratdir. “QIC” ise 6z ndvbasinds birinci instansiya
mahkamasindan va apellyasiya mahkemasindan ibaratdir. “QIC”-nin apellyasiya
moahkamasi iss ham “QIC”-nin birinci instansiya meahkemasinin, hem de Tenzimlayici
Tribunalin goararlarindan verilan apellyasiya sikayatlorine baxmaq salahiyyatine malikdir.
92 Yuxarida istinad 90, mad. 8(3)(d).

% The Qatar Financial Centre Regulatory Tribunal Regulations and Procedural Rules.
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D. “AIFC” Moahkomasi

Birinci instansiya ve apellyasiya meahkemsasinden ibarat olan “AIFC”
Mahkeamasine galdikds iss, heam “AIFC” haqqinda konstitusiya qanunu,®
ham das “AIFC” Mahkama Reqglamenti®®* mahkamanin inzibati masalalar tizro
yurisdiksiyasini agiq sokilds istisna edir. Bununla bels, “AIFC”-ds fealiyyat
gostoron bir hiiquqi soxslo “AIFC” inzibati orqani arasinda miibahise
yarandiqda, xiisusila hiiquqi sexs bir orqanin salahiyyat haddini asdigini ve
ya “AIFC” qanunlarimi pozdugunu iddia edarss, mahkamanin tenzimlayici v
ya inzibati masalaler iizre qerar vermasi gozlanilir.” Bels iddialar mahkema
torafindon “inzibati masalalor” kimi qiymsatlondirildiyi ve mahkamanin
yurisdiksiyasindan kenarda hesab olundugu halda iss investorlarmn bu ciir
iddialar ilo baghh mdiibahiselorde mehkemaden istifade eds bilmasi ¢atin
goruntr.”’

Buna baxmayaraq, maraqlidir ki, “AIFC” Mahkema Reqlamentinin 26-c1
maddesinin  5-ci  bendi inzibati masalalerle bagli mahkemanin
yurisdiksiyasma kicik bir istisna teqdim edir.”® Bu maddays ssasen, ager
apellyasiya® a) hiiquqi bir suala; b) adalatin pozulmas: iddiasina; c) prosedur
adalatliliyi maesalasins; ve ya d) “AIFC” qanunvericiliyinds nazards tutulan
bir masaloys aid olarsa, birinci instansiya mehkemasi “AIFC” inzibati
orqanmin qorarindan apellyasiya sikaystine baxmaq ve gerar vermoak
hiiququna malikdir. Bu hallarda birinci instansiya meahkamasinin qgorarlar:
yekundur ve onlara qarsi apellyasiya mahkemasine apellyasiya sikayati verilo
bilmaz. Lakin mahkema bu ciir masalalar iizrs halslik heg bir gerar vermayib.

Notica

Beloalikls, son illarde beynalxalq investisiya hiiququna vo arbitrajina gars:
diinyanin bir ¢ox dovlstleri terafinden oks reaksiyalarmn oldugu dovrds
dovlatlar xarici investisiyani togviq etmak vo tonzimlomak ticiin yerli hiiquqi
alotlordon daha ¢ox istifade etmoayo baslamis ve bu tendensiya
mohkamsalarden da yan otmemisdir. Toktorofli iqtisadi hiiququn on vacib
mohsullarindan hesab olunan BKM-lar xiisusile xarici investorlarin miimkiin
ehtiyaclarma uygunlasdirilmis sokilds, hom xarici investorlarin miivafiq
olkelorin hiiquq sistemina olan etibarin1 artirmaq, hom deo miivafiq

9 Constitutional Statute of the Republic of Kazakhstan on the Astana International Financial
Centre, Constitutional Statute No. 438-V ZRK of 7 December 2015.

% AIFC Court Regulations, Resolution of the AIFC Management Council dated 5 December
2017.

% Jlias Bantekas, The Rise of Transnational Commercial Courts: The Astana International Financial
Centre Court, 33 Pace International Law Review 1, 15 (2020).

% Yeno orada.

% Yeno orada, 16.

% Burada da apellyasiya dedikda birinci instansiya mahkamasinin gararindan apellyasiya
moahkmasina verilon apellyasiya sikayati deyil, inzibati orqanlarin gerarlarindan verilon
apellyasiyalar basa diisiilmalidir.

219



MAY | 2024 BEYNOLXALQ iQTiSADI HUQUQ

yurisdiksiyalar1 maskunlasdiqlar1 regionlarda miibahisalerin halli sahasinde
morkaza ¢evirmok magsadile yaradilmisdirlar. Bu clir BKM-larin dérdiintin
XiZ-lorin, yeni xiisusi yurisdiksiyalarin mohkems orqanlari olaraq
yaradilmalar1 bir cox miialliflorin diggatini celb etmis ve son illarde bu sahaya
akademik maragin artmasina sebab olmusdur.

Bu mahkamaler ilkin olaraq miirakkab, cox vaxt xarici elementlari 6ziinda
ehtiva edan transserhad miilki ve kommersiya islarinin halli tigiin yaradilsalar
da, eyni zamanda moxsus olduglari XiZ-lords inzibati ve konstitusiya
moahkamealarinin roluna benzar funksiyalar dasiyirlar. Neco ki milli hiiquqi
sistemlards inzibati mahkemalar hakimiyyet bolgiisii prinsipinin tezahitirt
olaraq dovlet (icra) hakimiyyaetinin hayata kegirilmasins nazarat edirlar, eyni
qaydada XiZ BKM-leri do sahib olduglari salahiyyaetlor sayssinde XiZ-lori
idara eden inzibati orqanlarin qorarlarinin, hoarokatlorinin ve ya
herokatsizliklorinin  qanuniliyini ~ yoxlaya, yeni XiZ-larde dovlet
hakimiyyatinin hayata kegirilmasins nazaret eds bilirlar. Bununla da hazirk:
maqals soziigeden BKM-larin hiiquqi adsbiyyatda, demak olar ki, tamamila
noazardan qagirilmis olan inzibati mahkama funksiyalarin ilk dafas sistematik
olaraq vo konseptual c¢orgive altinda tahlil edarsk bu sahadoki elmi
adoabiyyata tohfe vermayae ¢alismisdir.
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From Azerbaijan to Europe and the USA:
Examining Efficacy of Legal Capital
Requirements in Protecting Creditors

Mahira Aghalarzade”

Abstract

The Legal Capital is able to serve as a guarantee for creditors while protecting companies
from the risk of potential bankruptcy when it meets certain standards. However, whether to
or not to apply these standards is a matter of debate. This issue in question forms different
approaches in many jurisdictions from Europe to America. Meanwhile in national
legislation the requirements that the legal capital must pay are measured by the "interest of
creditors”. Since this statement is rather vague, the Azerbaijan legislation requires more
thorough regulation of the rules of legal capital for effective protection of creditors " interests.
Thus, the article examines different jurisdictions and the function of approved capital
requirements in ensuring the financial stability of businesses and safeguarding the interests
of creditors in order to close this gap. At last, taking into account the issues caused by the
absence of precise minimum ammount of legal capital in Civil Code of AR, it proposes
specific recommendations.

Annotasiya

Nizamnama kapitali miiayyan standartlara cavab verdikda sirkatlari potensial miiflis olma
riskindan qoruyaraq kreditorlar iiciin zomanat rolu oynaya bilir. Bununla bela, bu
standartlarm  gozlanilib-gozlanilmamasi miizakira movzusudur. Soziigedon masala
Avropadan Amerikaya bir cox yurisdiksiyalarda miixtalif yanasmalar meydana gatirir. Yerli
qanunvericilikda isa nizamnama kapitalinin 6damali oldugu talablar “kreditorlarin maragt”
etalonu ila Olgiiliiv. Bu ifada olduqca qeyri-miiayyon oldugundan Azarbaycan
qanunvericiliyinda kreditorlarin maraqlarinin effektiv miidafiasi iiciin nizamnama kapital
qaydalarimin daha daqiq tonzimlonmasina ehtiyac duyulur. Odur ki, bu boslugu aradan
qaldirmaq maqsadila maqalada miixtalif yurisdiksiyalar tahlil edilarak nizamnama kapitali
qaydalarimin sirkatlorin maliyya sabitliyi va kreditorlarin maraglarimin miidafiasindaki rolu
tohlil edilmisdir. Daha sonra Azarbaycan Respublikasinin Miilki Macallasinda Moahdud
Mosuliyyatli  Comiyyatlor iiciin  konkret minimum nizamnama kapitali talabinin
olmamasindan irali galon masalalara digqat yetirilarak konkret takliflar irali siiriilmiisdiir.
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CONCIUSION ...t s 234
Introduction

hat is the necessity of the concept of “legal capital” in Limited

Liability Companies (hereinafter — LLC) if there is no

measurable indicator of minimum amount of legal capital on the
Civil Code of Azerbaijan (hereinafter — CC)? Imagine the below-mentioned
hypothetical cases.

1. As of right now, Company X is a tiny firm that has just been founded. Its
legal capital is 1000 AZN in cash. This sum was contributed by Company X’s
founders before commencing the business, and as it expands, they intend to
progressively increase their financial capital. Company X is hopeful about its
future and intends to grow its activities in the upcoming years, despite its
limited financial capital.

2. On the other hand, Company Y is a recently created business that
possesses significant financial resources. Its legal capital is 10,000 AZN in cash
which shows their strong financial power. Company Y has been in business
since Company X started its business activity. As they have great financial
capital, they are using it to invest in new projects, expand their product line,
and explore new markets. Moreover, Company Y’s legal capital capacity has
permitted it to endure financial crises.

From the first sight, it seems that there is no problem occurs in both cases,
because of not having specific amount for the minimum limit of legal capital
requirement in the legislation.! According to Article 90.1 of Civil Code “the
amount of legal capital of a company may not be less than the amount that
secures the interests of its creditors”. However, the main question “what is the
interest of creditors?” arises as the phrase “the interest of its creditors” is
vague, broad, and even controversial. In the context of Article 90.1, following
issues come into existence: In the first scenario, the Company X has a little
amount of legal capital that can put itself in very risky situations such as not
having enough capital to pay the creditors of the company in case of default
or corporate insolvency.?

On the other side, the Company Y will most probably achieve their mission
as they intended. This means that the probability of Company Y’'s bankruptcy
is less than the probability of Company X’s bankruptcy, as Company Y puts
favorable amount in the legal capital. However, we cannot see the same

! According to Law of the Republic of Azerbaijan No. 936 dated July 6, 2023 on amending
the Civil Code of the Republic of Azerbaijan, there is an exception for regulated entities
(such as banks, investment companies and etc.) and the procedure for their formation. They
are determined in accordance with the requirements of sector-specific legislation.

2 Kong Shan Ho, Revisiting the Legal Capital Regime in Modern Company Law, 12 The Journal of
Comparative Law 1, 1 (2015).
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situation in the first scenario. In the first scenario, Company X benefits from
the ambiguity of the article 90.1 of CC which can be regarded as a “shield” of
the companies that allows them to get into the business environment without
strong financial power.

The paper would delve extensively into the main role of legal capital in
safeguarding the interests of creditors within corporate governance
frameworks. It would analyze how legal capital operates as a pre-emptive
measure, effectively serving as a financial safety net ingrained within the
corporate asset “pool”. The article would also underscore the crucial function
of minimum capital rules, positing them as a prerequisite for obtaining the
privilege of limited liability. Through these lenses, in the first chapter of the
article, the paper would articulate how minimum capital rules not only
impose an “entry fee” for limited liability but also ensure that companies
possess adequate resources to meet their financial obligations. Moreover, it
would indicate how these regulations signify a seriousness threshold for
businesses, deterring the formation of entities with meager net assets that
could swiftly succumb to insolvency.

In the second part, a comprehensive comparative analysis would examine
the complex legal environments and how different jurisdictions impact
corporate governance dynamics. Further paper would include an assessment
of the legal capital directives established in the European Union with a focus
on the Second Directive and its implications for corporate governance rules
and creditor protection systems. With underlying principles, the paper would
delineate how European legal capital systems prefer to protect creditors’
interests, while American frameworks prioritize flexibility for shareholders.
The study aims to enhance our understanding of the diverse approaches
adopted and the complex stipulations regarding a company’s legal capital. It
will illustrate the transformation of these principles within the overall
framework of corporate law. In this context, the paper would unravel the
multifaceted interplay between legal frameworks, economic imperatives, and
society’s expectations, enriching the discourse on legal capital’s role in
shaping corporate governance paradigms.

Moving forward, this paper carefully presents a number of criticisms of
statutory minimum legal capital requirements expressed by scholars. It would
begin with a thorough examination of the fundamental challenges associated
with reconciling fixed minimum capital requirements with the diversity of
businesses and the economic activities they govern. This paper addresses the
complexity of this debate through a concise analysis and considers arguments
that question the relevance and effectiveness of introducing uniform
minimum legal capital standards. Additionally, it examines the complexities
of adapting minimum capital requirements to the specific financial needs and
risk profiles of different companies, thereby highlighting the potential
disconnect between regulatory requirements and commercial reality. This
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nuanced examination would contribute to a deeper understanding of the
nuanced trade-offs inherent in minimum legal capital rules, shedding light on
their intricate interplay with economic imperatives and regulatory objectives.

In the next heading, an analysis will focus on the ambiguous term “the
interest of creditors” as enshrined within the CC of Azerbaijan. This paper
takes a nuanced look at the interpretive challenges posed by this vague and
broad legal standard, and questions its practical implications in the context of
corporate governance and creditor protection. By clarifying the complexities
of this normative framework, this document resolves ambiguities in its
interpretation and its enforceability and effectiveness in the absence of specific
minimum capital requirements for LLCs in Azerbaijan. Through incisive
critique, the paper would underscore the imperative for clarity and precision
in legal standards governing creditor protection, highlighting the inherent
risks posed by an ambiguous legal framework. Moreover, it would scrutinize
the potential ramifications of this vagueness on investor confidence and
corporate accountability, thereby enriching the discourse on legal capital
regulations within the Azerbaijani legal landscape. This analysis would serve
as a catalyst for broader discussions surrounding regulatory reforms aimed at
strengthening creditor protection mechanisms and enhancing the stability of
the business environment in Azerbaijan.

I. An Entry Price for LLC

The minimum capital rules require those incorporating a business at least
to have the minimum amount in order to ensure the stability of the business.?
These regulations aim to settle any disagreements that may arise over the
distribution of corporate assets between creditors and shareholders. This
becomes especially crucial when a company faces insolvency and doesn't
possess adequate funds to fulfill its financial commitments. These regulations
effectively prioritize the interests of creditors in resolving such conflicts.*

Additional arguments supporting the legal capital regime propose that it
establishes a cost for accessing limited liability.> As limited liability favors
shareholders but puts creditors at a disadvantage, the legal capital
requirement which limits capital distributions and sets a minimum capital
threshold, provides a form of assurance for creditors in cases of default or
bankruptcy.® Thus, since shareholders could restrict their liability to their
invested capital even in smaller enterprises, regulations mandating minimum

3 John Armour, Legal Capital: An Outdated Concept?, 7 European Business Organization Law
Review 5, 9 (2006).

4 Jennifer Payne, Legal Capital in the UK Following the Companies Act 2006, Oxford Legal
Studies Research Paper No. 13, 2 (2008).

5 Armour, supra note 3, 17.

¢ Shan Ho, supra note 2, 6.
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capital levels began to be seen as a means of safeguarding creditors.”
Generally, a portion of business risks are transferred to creditors, as
shareholders may enjoy significant benefits from dividend payouts and
increases in share value if the business performs well.® However, if the
company faces insolvency, creditors may only have access to the company's
limited or non-existent assets.” Therefore, adhering to a set of regulations,
including minimum capital requirements, is necessary to realize these
benefits.

As previously mentioned, the primary objective of legal capital is to
establish a minimum level of financial stability for businesses, thereby
mitigating the risk of companies being established with insignificant net
assets.!? This, in turn, reduces the likelihood of newly formed companies
facing insolvency due to a lack of substantial groundwork. In a situation of
insolvency, creditors may need special protection since their main interest of
recovering their credits is at stake. By definition, in a situation of insolvency a
company cannot repay in an ordinary way its outstanding liabilities. That’s
why ensuring minimum legal capital through contributions from
shareholders is equivalent to acquiring entry to the benefits of limited
liability —a prerequisite for operating within this privileged framework, as
well as protecting the interests of creditors.

However, there are some disputes related to the application of these rules.
Thus, critics among various scholars have raised concerns regarding the
rigidity of minimum legal capital regulations. They find it challenging to
reconcile the function of minimum legal capital requirements with their
uniform fixed amount, applicable to all companies of a particular type. These
academics argue that the concept of legal capital fails to consider the diverse
economic activities"! or levels of debt that different corporations may
undertake.’? To illustrate, they assert that a heavily leveraged corporation
involved in transporting radioactive waste should not be subjected to the
same minimum capital requirements as a software design company with
lower leverage.’® Consequently, it becomes difficult to align the intended
purpose of minimum capital requirements with their standardized quantity,
which does not reflect the actual financial needs of individual firms. At this

7 Francisco Soares Machado, Effective Creditor Protection in Private Companies: Mandatory
Minimum Capital Rules or Ex Post Mechanisms?, 5 (2009). Available at:
https://ssrn.com/abstract=1568731 (last visited May 9, 2024).

8 Ibid.

o Ibid.

10 An “insignificant net asset” typically refers to an asset with a very low or negligible worth

in relation to other assets or in the context of a certain financial situation.

11 Robert Charles Clark, Corporate Law, 77-78 (1986).

12 Eilis Ferran, Company Law and Corporate Finance, 312 (1999).

13 Luca Enriques & Jonathan Macey, Creditors Versus Capital Formation: The Case against the
European Legal Capital Rules, 86 Cornell Law Review 1165, 1186 (2001).
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point, it becomes crucial to analyze minimum legal capital requirements in
other jurisdictions in order to know how different legal systems regulate legal
capital concept.

II. The Comparative Analysis of Legal Capital Concept

As the world shifted towards new geopolitical and economic paradigms,
the focus of economic debate shifted dramatically. The dissolution of the
Soviet Union and the downfall of communism essentially put an end to the
discussion regarding the advantages of market-driven economies versus
centrally planned ones in allocating capital within an economy.* However,
although the debate over capitalism versus communism has largely subsided,
the disagreement has shifted towards defining the appropriate roles of fixed
claimants (creditors) and equity claimants (shareholders) within a market-
based system.!® That’s why there are different approaches related to their roles
in different legislations.

Europe and the United States have staked their economic well-being on the
effectiveness of their legal capital regulations.’* However, there is a significant
divergence between European and American perspectives regarding the
treatment of fixed claimants and equity claimants.'” In Europe, fixed claimants
are central to corporate governance, and legal capital regulations are designed
to safeguard them against opportunistic actions by residual claimants.!® The
primary objective of corporate law in Europe is to ensure the protection of
creditors with legal provisions rather than contracts.!” However, the situation
in the United States is different. Fixed claimants engage in corporate
governance with considerable risk, and legal capital regulations are crafted to
offer shareholders the utmost flexibility.?’ The primary objective of corporate
law in the United States is to facilitate extensive freedom for private
arrangements within a framework aimed at maximizing shareholder value.?!
In this context, creditors seeking protection from potentially opportunistic
behavior by shareholders must rely on contractual agreements.?

14 Peter Koslowski, The Social Market Economy: Theory and Ethics of the Economic Order,
140 (1998).

15> Enriques & Macey, supra note 13, 1173.

16 Ibid.

17 Ibid.

18 Jonathan Macey & Geoffrey Miller, Corporate Governance and Commercial Banking: A
Comparative Examination of Germany, Japan, and the United States, 48 Stanford Law Review 73
(1995-1996).

19 Supra note 13, 1173.

20 Jbid.

21 Ibid.

22 Frank Easterbrook & Daniel Fischel, The Economic Structure of Corporate Law, 12 (1991).
Available at: https://chicagounbound.uchicago.edu/books/223 (last visited Apr. 25 2024).
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Creditors in the United States have limited protection under the legal
capital framework, as discussed above. The justification of such regulations is
not widely agreed upon by legislators.” In general, there is hardly anything
in corporate law that is intended to safeguard creditors’ interests. Instead, in
order to safeguard themselves from going too far in favor of shareholders,
creditors must primarily depend on contractual safeguards that have been
established, fraudulent transfer legislation, and bankruptcy courts.* As a
result, not many academics in the US are satisfied with the par value
system. The majority of individuals would concur that the system was merely
a trap for the naive and produced unnecessary legal work.

To summarize, creditors and stockholders no longer see the legal capital
regime in the United States to be significant. In addition to the statutory and
common law safeguards already mentioned, creditors are principally
dependent on the agreed contractual provisions. LLCs, which are completely
free from the legal capital regime, have multiplied in recent years and don't
seem to be unfavorable in the credit markets, suggesting that this system has
functioned rather effectively. The legal capital regime is approached
differently in other financial markets across the world. Specifically, that
system has been practically locked into place by the European Union’s
codification through the Second Company Law Directive.

The fundamental rationale behind European-style legal capital regulations,
aimed at safeguarding creditors, is that adherence to such regulations
represents the cost firms must bear to enjoy the advantages of limited
liability.”> According to the Europe approach limited liability has advantages
for shareholders but disadvantages for creditors.? In a typical European legal
capital framework, shareholders are required to contribute a minimum
amount (capital) to the company, and these contributions cannot be refunded
to shareholders during the company's existence.?” This traditional viewpoint
remains widely endorsed by the majority of European legal scholars.
However, in recent years, European legal scholars who closely monitor
developments in American law have started to question the validity of this
traditional perspective.?

All European Union Member States adhere to the legal capital doctrine,
partly due to the imposition of this doctrine by the European Union through
the adoption of the Second Directive.?? This directive imposes regulations
concerning minimum capital, contributions, shareholder distributions, and

2 Supra note 2, 12.

24 Jhid.

% Supra note 13, 1173.

26 Jhid.

77 Sabine Dana-Démaret, Le Capital social, 253 (1989).

28 Supra note 13, 1174.

» Directive (EU) 2017/1132 of the European Parliament and of the Council, art. 1 (2017).
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changes in capital.*® One aspect of the European Union's legal capital
regulations focuses on minimum capital requirements. These provisions
mandate that Member States enact laws requiring companies to have a
minimum capital of at least €25,000 before commencing business.*!

Furthermore, this capital must consist solely of assets that can be
economically assessed,® with specific exclusions outlined in Article 46 of the
Second Directive, such as undertakings to perform work or supply services.*
The Second Directive applies exclusively to publicly traded companies—
those limited liability companies that issue shares and other securities to the
public under the laws of the Member States in which they operate.3* This focus
on public companies is justified by their suitability for large enterprises
dealing with significant financial amounts, which means public companies
are regarded as vital contributors to a state's economy, often receiving more
attention and prestige compared to private companies. Thus, according to the
Second Directive, fulfilling mandatory minimum legal capital requirements
of publicly traded companies is considered the most crucial part of starting
the business.

On the other hand, private companies also hold substantial significance
within a country's economy, despite sometimes receiving less attention.
That’s why certain European countries, notably the UK and Ireland, opposed
extending legal capital rules to private companies as investors in these
companies benefit from the flexible legal framework they operate within.®
Although jurisdictions such as England and Ireland have never viewed
minimum capital rules as an efficient creditor protection mechanism and
hence have never deployed it in the context of private companies, legal capital
rules play an important role in the UK. That's why it is an example of a
jurisdiction where, although capital rules play a role in the context of public
companies, still a minimum capital requirement is generally taken as
superfluous.*® For instance, out of over 2,000,000 registered companies, only
11,500 are public in UK.%”

30 Supra note 13, 1174.

31 Supra note 29, art. 45 (1). Article 45 (2) provides:

“Every five years the Council, acting on a proposal from the Commission, shall examine
and, if need be, revise the amounts (of €25,000) in the light of economic and monetary
trends in the Community and of the tendency towards allowing only large and medium-
sized undertakings to opt for the public limited-liability company”.

32 ]d., art. 46.

3 Ibid.

34]d., art. 1.

3 Supra note 2, 15. The United Kingdom Companies Act 2006 has exempted private limited
companies from the legal capital rules.

3% Machado, supra note 7, 30.

71d., 3.
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Similarly, in Germany, approximately 98.8% of companies are GmbHs
(limited liability company).® Moreover, a study conducted by the European
Commission highlighted that over 99% of all enterprises in the European
Union are small and medium-sized enterprises providing approximately 70%
of private employment.® As it seems from statistics, in these countries private
companies are many times more than public ones, but they are not subject to
the minimum legal capital requirements. There are also other jurisdictions
that show the diminishing effect of legal capital regulations.

For example, Japan allows a minimum of 1 yen to establish both a limited
liability company (Godo-Kaisha), modeled after the US limited liability
corporation, and a joint-stock company (Kabuki-Kaisha).? Theoretically, a
business can be formed with just one yen in equity capital, even if company
formation requires approval.*!

In the Netherlands, a group of law experts prepared a report emphasizing
the necessity of abolishing minimum capital rules.*

“Since 2007, a bill (short title, Wet vereenvoudiging en flexibilisering bu-recht)
proposing the abolishment of minimum capital for the BV (Dutch private company
equivalent) has been drafted and it will be discussed in the Dutch Parliament by
September. Among other amendments, the proposal also recommends the deployment
of both a balance-sheet and a solvency test, so that creditors may be protected”.

Before 2003, LLCs (Societé a Responsabilité Limitée,* hereinafter “SARL")
had to have a minimum legal capital of €7,500 according to French
legislation.* On the other hand, a significant legislative change happened that
year. In order to facilitate business formation through various measures
aimed at administrative simplification, such as the possibility of registering a
company online and, inter alia, conferring greater facility for domiciling
companies whose shareholders are individuals, the Dutreil statute,* was
passed. After this, the elimination of the minimum capital requirements for
SARLs was the most significant achievement.* Due to the elimination of
minimum capital rules, in France, 2003, an increase of 8.7 percent was

3% Holger Altmeppen & Giinter H. Roth, Gesetz betreffend die Gesellschaften mit
beschrankter Haftung (GmbHG), § 6-12 (4™ ed. 2003).

% Supra note 7, 3.

4 1d., 30.

41 Ibid.

2 Jbid.

# Limited Liability Company.

4 Supra note 7, 31.

4 See more: The loi du ler aofit 2003 pour l'initiative économique.

46 Joélle Simon, A Comparative Approach to Capital Maintenance: France, 15 European Business
Law Review 1037, 1037 (2004).
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observed in business creation.* That is the reason law has been said to be “an
evolution, rather than a revolution” .48

A significant overhaul of the GmbH* was approved by the German
Parliament on June 28, 2008. November 2008 saw the implementation of the
MoMiG (Law for the Modernization of the GmbH and to Stop its Misuse).*®
The introduction of a sub-type of GmbH that may be founded with a €1 legal
capital is one of the bill's significant changes, notwithstanding the advocacy
by some for a lowering of the minimum capital to €10,000.5 Therefore, these
regulations necessitate the development of alternative mechanisms to
safeguard creditors, beyond Germany’s minimum capital requirement.*

As it seems from examples, the European Union has also began to adapt
the United States’s approach by abolishing or appointing very little amount
of minimum legal capital. Meanwhile, in Azerbaijan, the minimum legal
capital requirement is regulated by legislation,* however its effectiveness is
questionable.

III. “Interest of Creditors” as a Vague Phrase in Civil
Code of Azerbaijan

The purpose of minimum legal capital requirements has not always been
to directly safeguard creditors.>* Actually it is accepted approach that one of
the main functions of minimum capital is to ensure the stability of activity of
businesses.” Until the 19% century, the creation of businesses was extremely
depend on the state's permission. The States would only allow the entities
which considered to have enough resources for being successful.>® By doing
this, state wants to protect its interest on highly valued companies. Also, even
if not set at a high value, minimum legal capital would accrue to an indication
of seriousness by entrepreneurs, so that no companies are formed carelessly.
Nowadays, those who are in favor of minimum capital usually either contend
that a seriousness test is the only function of minimum capital or go further
and submit it protects creditors. Azerbaijan is also in favor of regulation of
minimum legal capital rules by state. However, lack of clear rules for the legal

4 Supra note 7, 33.

4 Simon, supra note 46, 1043.

4 GmbH (Gesellschaft mit beschrankter Haftung) — Limited Liability Company in Germany
50 Supra note 7, 33.

51 Drafted in 2004, the Mindestkapitalgesetz — Gesetz zur Bekampfung von Missbrauchen,
zur Neuregelung der Kapitalaubringung und zur Férderung der Transparenz im GmbH-
Recht (Law to stop abuses, restructure the raising of capital and strengthen transparency in
the law of private companies) proposed such reduction but it was never passed.

52 Supra note 7, 33.

5 Article 90 of CC for limited liability companies, article 103 for joint stock companies.

5 Supra note 7, 4.

% Jbid.

% Jbid.
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capital of limited liability companies in the CC leads to various abuses by
entrepreneurs.

According to Ne224 decision of Cabinet of Minister, there is minimum
capital requirement for the open and close joint-stock companies.” However,
in CC of Azerbaijan there is no minimum capital requirement for the LLC.%®
For that reason, it becomes necessary to protect creditors in case of
insolvency/bankruptcy when there is no minimum legal capital requirement
for the LLC.

According to Article 90.1 of CC “the amount of legal capital of a company
may not be less than the amount that secures the interests of its creditors”.
Instead of exact amount of minimum legal capital requirement, there is such
kind of norm. However, the main question “what is the interest of creditors”
arises as the phrase “the interest of its creditors” is vague and broad a. It needs
an explanation because it can be regarded as any amount. In terms of banks,
the minimum legal capital requirements are more precise and clearer. For
instance, in the US there are mandatory legal capital requirements applied to
banks in order to reduce the risks connected with banking operations.> By
imposing capital requirements on banks, authorities may guarantee the safe
and sound operation of financial institutions. The reason behind it is because
banks are the biggest players in the financial markets and have a huge impact
on the country’s economy. These minimum legal capital requirements are
based on risk-weighted assets (RWA), which determines the needed amount
of capital based on the riskiness of the bank’s assets. As it seems from this
context the concrete ammount of minimum capital plays a crucial role. That's
why it is important to change the minimum legal capital requirement for
limited liability companies in national legislation.®® In this context, before
imposing minimum legal capital rules, the following questions about overall
level of capital requirements should be taken into account. According to
Andrew P. Scott, in order to define the precise limit of minimum legal capital,
the following questions should be answered: Are they too high, too low, or
completely, right? What is the most efficient limitation to reduce levels if they are too

57 “Azarbaycan Respublikas1 Miilki Macallasinin gabul edilmasindan irali galen bazi
masalalarin hall edilmasi haqqinda” Azsrbaycan Respubikas: Nazirler Kabinetinin Qarari
(2000); “The minimum legal capital of a joint-stock company should be determined in the
amount of 10 million manats for a closed joint-stock company, and 20 million manats for an
open joint-stock company”.

58 As discussed above, in EU and USA the limited liability companies can publicly sell
their shares. Public and private limited companies pay dividend to their creditors.
However, in Azerbaijan we do not have such kind of division. In LLC of Azerbaijan, it can
pay interest from its net profit to the creditors of the company.

% Andrew P. Scott, Bank Capital Requirements: A Primer and Policy Issues, 2 (2023).

6 Jbid.
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high? Should different capital requirements be recalculated to better match the
objectives of public policy with incentives?6!

The interpretation and application of the notion of “interest of creditors”
as a guiding principle in legal capital regulations for LLC present challenges,
particularly in the CC of Azerbaijan, where minimum capital requirements
are not explicitly defined. This ambiguity highlights the need for more precise
rules and structures to ensure effective creditor protection. To address these
issues, legislative changes should be considered. Specifically, the concept of
“interest of creditors” should either be removed as it proves impracticality or
supplemented with clear regulations setting exact minimum capital
requirements for LLCs. Establishing a precise legal capital threshold would
provide clarity and enhance the protection of creditors by ensuring that
companies have a defined financial baseline to support their obligations.

Otherwise, the existence of such a norm in the legislation will create
conditions for the increase of abuses against the creditors. Presently, the term
“interest of creditors” does not have any efficiency in terms of legal capital
rules.

IV. Alternatives for Creditors

“The first thing that ought to be taken into consideration when the legislature
wants to intervene is whether creditors are able to shield themselves from losses or
whether it is instead necessary for mandatory rules to be deployed” .2

The central question is rather: Can creditors use private-ordering methods
to protect their interests? In contrast to European jurisdictions, the majority of
US jurisdictions opt to construct company law without a legal capital base
because they believe that private ordering instruments provide sufficient
protection to creditors. The majority of creditors are able to safeguard
themselves and are not in need of the legal system's favor. In other words,
“borrowing is a repeat game”.

While having a viable business model and skilled managers is crucial, most
companies also need capital to operate effectively. Capital typically comes in
two forms: equity and debt, each with distinct characteristics.®® However, for
small private companies, this distinction can be less clear. Often, when these
companies are first established, their founders might take out personal loans
to meet the initial capital requirements, providing personal guarantees and
then investing that borrowed money as equity into the business. Beyond this
initial funding, companies frequently engage with lenders for various
reasons, such as recovering from financial difficulties or pursuing new

61 Thid.

62 Sypra note 7, 13.

6 How Do Cost of Debt Capital and Cost of Equity Differ? (2021),
https://www.investopedia.com/ask/answers/032515/what-difference-between-cost-debt-
capital-and-cost-equity.asp (last visited May 9, 2024).
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investments. To sustain and grow, companies often turn to lenders multiple
times throughout their existence.®* Thus, lenders could use different strategies
to prevent borrowers from abusing them. Primarily, they can modify
agreements based on what they assume is advantageous for them. The
relationship between the contractual mechanism and the legal capital is such
that creditors can safeguard their interests by entering into specific
agreements to recover their funds in the event of a default risk. Due to abuses
of statutory requirements (such as companies being registered with minimal
legal capital), creditors can negotiate terms in the debt contract or enter into
separate agreements to ensure their ability to recover their investments in the
event of a company's default. This means that the right to reclaim funds can
be established even when a risk arises. Without such measures, recovering
funds from a company that has already defaulted can become an exceedingly
protracted process. On the other hand, creditors can simply reject to grant
financing, if they feel that the project has little chance of success.®® They may
also impose higher interest rates to make up for the increased risks they are
taking on if they determine that there is a higher chance of default.® Basically,
the ration behind it is, when investing in riskier projects, investors face greater
uncertainty about future returns. To compensate for this higher risk, investors
demand higher potential returns. Higher interest rates on investments in
riskier projects serve as a risk premium,” compensating investors for the
increased likelihood of adverse outcome.

Consequently, the contract is a very strong tool that creditors may use.®
They can impose loan covenants in addition to charging reasonable interest
rates. In exchange for a lower interest rate, the borrower has to agree to some
limitations to manage the company; these limitations are frequently included
inloan agreements or bond indentures.® For example, these agreements could
usually limit the borrowers' ability to transfer assets to shareholders or forbid
distributions made when debt is being issued to finance a transaction.

They could also demand adherence to a certain cash flow development or
debt-to-equity ratio.”” In order to prevent the risk of default from becoming
opportunistically higher than it was at the time of contracting, loan covenants
are intended to grant certain control powers to creditors. If a firm is

4 Sypra note 7, 13.

65 Ibid.

6 Ibid.

67 A risk premium is the additional return an investor demands or expects for taking on the
additional risk associated with an investment compared to a risk-free asset. It represents
compensation for the uncertainty and potential volatility of returns relative to a lower-risk
investment.

6 Payne, supra note 4, 4.

6 Supra note 2, 5.

70 Supra note 7, 14.
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established without any assets, creditors can still request a floating charge,”
which will come into effect the conditions outlined in the agreement. The
system in the United States seems to have worked reasonably well: Such a
system would be preferable for companies and creditors and would introduce
more flexibility and efficiency to the system without diminishing creditor
protection. In Azerbaijan legislation, there can be also such system in which
creditors and shareholders make an agreement according to their own
purpose and as result more desirable protection can be reached throughout
the contract. Incorporating a similar framework into Azerbaijani legislation
could potentially offer significant benefits. By adopting a system where
creditors and shareholders have the flexibility to reach agreements tailored to
their specific needs and objectives, Azerbaijan could enhance the overall
effectiveness of its financial and corporate governance structures. This
approach would empower parties involved to negotiate terms that reflect
their unique circumstances, promoting more customized and practical
resolutions. Such a system could lead to improved protection for all
stakeholders involved. Through detailed contracts and negotiated
settlements, creditors could achieve a higher level of assurance regarding the
recovery of their investments, while companies could gain the flexibility to
implement restructuring plans that are better aligned with their operational
realities and strategic goals.

Conclusion

In summary, there is a wide range of viewpoints and legal jurisdictions in
the discussion of minimum legal capital requirements and their effects on
creditor protection, corporate governance, and economic stability.

Minimum legal capital requirements are justified by the requirement to
protect companies” budgets, especially where limited liability is involved.
These laws seek to reduce the danger of insolvency and protect the interests
of creditors by requiring owners to provide a minimum amount of capital
contribution. Critics counter that these criteria are not flexible enough to take
into consideration the different financial demands and risk profiles of
different organizations, which calls into doubt their effectiveness.

This article has compared and contrasted the different approaches adopted
by the United States, European Union and other jurisdictions in regulating the
legal capital regime. Although scholars who are against the legal capital rules
claim that legal capital regime lost its significance for creditors and
shareholders, the regime continues to place high priority in protecting the
creditors interests.

In places like Azerbaijan, the vague “interest of creditors” rule in legal
capital laws highlights the need for clearer guidelines. While Europe uses

7t A floating charge is a type of security interest used in finance and law that allows a lender
or creditor to secure a loan or debt against the assets of a borrower.
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strict minimum capital requirements to protect creditors, the U.S. relies on
flexible contracts to handle these risks. As financial systems change,
combining these approaches could also provide a balanced solution. By
allowing flexible financial arrangements but also setting clear capital rules,
countries like Azerbaijan can improve both their economic stability and legal
frameworks. This could mean updating regulations or setting specific capital
thresholds to create a more secure and adaptable business environment.
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Imok miunasiboatlorinda distant is
tendensiyasi: Pandemiyadan guntimiizs

Giilnara Fatullayeva*

Annotasiya

COVID-19 pandemiyasi bir ¢ox sahalara oldugu kimi amoak miinasibatlorina da ciddi tasir
gOstarmisdir. Pandemiya dévriinda ananavi is formalarindan kanara ¢ixan distant is modeli
genis yayunug va zaruri bir is tisuluna cevrilmisdir. Homin vaxta qadar tatbiq olunsa da, bu
dovrda biitiin diinyada genis viisat almaga baslayan distant is (masafadon is) sonralar
zorurat halmi alaraq giindalik hayatinizda xiisusi yer tutmusdur. Xiisusila, bu il
Azarbaycan Respublikasinda COP29-un kegirilmasi bu masaloni dlkamizda yenidon aktual
hala goatirmisdir. COP29 amak funksiyasimin icrasmda yaranacaq ¢atinliklorin aradan
qaldirilmasinda komayimiza catan distant is rejiminin zaruriliyini siibut edir. Qeyd olunan
zorurata miitanasib olaraq diinyamm miixtalif dlkalorinds mévcud amoak miinasibatlorinin
tanzimlanmoasi distant isin hiiquqi tabiatine uygunlasdirilmisdir. Distant is modeli iscilara
is-hayat balansimi saxlamaga komak etdiyi halda, hiiquqi qeyri-miiayyanliklor va amayin
miihafizasi kimi masalalar hiiquqi tanzimlama talab edir. Maqalanin yazilmas: mévcud amak
bazarmmda iscilarin  va isagotiivonlarin  hiiquglarimin  qorunmas: wva distant isin
qanunvericiliklo nizama salinmasimn vacibliyini gostarmoasi baximimdan shamiyyatlidir.
Maqalada oxsar tacriibaya malik 6lkalor - Italiya Respublikasi va Tiirkiyo Respublikasinin
tacriibasi  tohlil edilmis, Azarbaycan Respublikasimin qanunvericiliyinda soziigedon
masalonin  tanzimlanmasina dair konkret tokliflar irali siiriilmiisdiir. Azarbaycan
qanunvericiliyinin miiasir is miihiti ilo uyunlagmas: va omok bazarindak: hiiqugi
bosluglarn aradan qaldirilmasi ticiin verilan bu takliflar hom Omoak Macallasi, ham da amoak
miiqavilasini ahata etmoakdadir.

Abstract

The COVID-19 pandemic, as in many other fields, had a significant impact on labor
relations. During the pandemic, the remote work model, which deviated from traditional
work forms, became widespread and turned into a necessary method of working. Although
it was practiced until that time, distance work (remote work), which began to gain
momentum all over the world during this period, later became a necessity and occupied a
special place in our daily lives. Particularly, this year’s hosting of COP29 in the Republic of
Azerbaijan has brought this issue back into focus in our country. COP29 has demonstrated
the necessity of remote work in overcoming the challenges arising during the fulfillment of
labor functions. In proportion to this necessity, the regulation of existing labor relations in
different states in the world is adapted to the legal nature of distance work. While the remote
work model helps employees maintain a work-life balance, issues such as legal ambiguities
and labor protection require legal requlation. This article is important in demonstrating the
need to protect the rights of employees and employers in the current labor market and to
regulate remote work through legislation. The approach of countries with similar experience
— the Italian Republic and the Republic of Turkey has been analyzed, and specific proposals
have been put forward on the regulation of the issue in the legislation of the Republic of
Azerbaijan. These proposals, aimed at aligning Azerbaijan’s legislation with the modern

* Baki Dovlat Universiteti, Hiiquq fakiiltasinin 2023-cii il bakalavr mazunu.
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work environment and addressing legal gaps in the labor market, encompass both the Labor
Code and employment contracts.
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Giris

OP29-un (BMT-nin Iqlim Dayisikliyi iizre Cargive Konvensiyasinin

Toraflor Konfransinin 29-cu sessiyasinin) bu il Baki geharinds

kecirilmasi ve bununla slagadar Azsrbaycan Respublikasmin
Nazirlor Kabineti torafinden verilmis tapsirifa ssasen dovlst organlarinda
iscilorin 70 faizinin distant (mosafaden) iso kecgid etmasi distant isin
aktualligin1 yeniden giindems gatirmisdir.! Yaxin ke¢mise nezer saldiqda
oxsar masalalorin COVID-19 pandemiyas: dovriinds da 6ziinii gostordiyini
miisahide etmak miimkiindiir. 2019-cu ilin dekabr aymdan etibaren biitiin
diinyaya yayilmaga baslayan bu virusun tasiri 6ziinii tokca sahiyya sahasinda
deyil, o ctimladen insan amilinin oldugu, demak olar ki, biitiin sahalarda
gostormisdir.

Hamin dovrds de miisyyen sahalards 6ziinii gosteren distant ig, diger adi
ilo moasafadon is amoak funksiyasinin tamamilo vo ya gismen standart is
yerindon kenarda hoyata kegirilmasine sabab oldu. Masafodan is anlayisi ile
alagadar miixtslif anlayislar1 tehlil etmazdan avval geyd etmoak lazimdir ki,
no beynalxalq senadlords, no de miixtalif dovlatlorin ganunvericiliyindo
vahid torife rast gelinmir ve bu da 6z novbesinde hiiquqi tenzimlenmse
zamani geyri-miiayyanliklara sabab olur.

Tlkin olaraq, “standart is yerinden kenarda” deyildikde isin yerina
yetirilmali oldugu alternativ mekanlar basa diisiiliir.? Miixtslif manbalarde

1 COP29-la alagadar dovlst orqanlarinda (qurumlarinda) is rejimi dayisacak (2024),
https://apa.az/cop29/cop29-la-elagedar-dovlet-organlarinda-qurumlarinda-is-rejimi-
deyisecek-858707 (son baxis 9 avqust 2024).

2 International Labor Office, COVID-19: Guidance for Labour Statistics Data Collection:
Defining and measuring remote work, telework, work at home and home-based work, 5
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distant isin sinonimi kimi verilon teleis anlayisi isa bazi oxsarliqlara malik olsa
da, bir sira forqli cohatlar bu konsepsiyalar1 bir-birinden farqlendirir.? Bels ki,
teleis dedikds, amoek funksiyalarinin mshz informasiya-kommunikasiya
texnologiyalari vasitelori ils isegotiirenin is yerlarinden kenarda (distant isde
oldugu kimi) hoyata kegirilmasi basa diisiiliir. Teleisi distant (masafoden)
isdon forqglondiron asas cohatlor teleis formasinda isloyon iscilorin cografi
cohatdan hamin is yerindan xeyli uzaqda yasamasi, har hansi zaruri hallarda
isagdtiirenin ofisine galmasi halina yol verilmamasidir. Eyni zamanda teleis
zamani is¢inin isin icrasi liglin adaton soxsi alat va vasitalorinden istifads
etmosi do forqlendirici xiisusiyyetlor arasindadir.*

Mosafodoan is tacriibesi enanavi isci-isogdtiiron miinasibatlarinin
formasinda dayisikliklara sabsb olmus, bir nov is¢inin igegotiiranden olan
“asiliigim1”  azaltmisdir® Bu da 06z novbesinde emoak fealiyyatinin
tonzimlonmasinde miisyyen dayisikliklari zeruri etmisdir. Bu sabebden
Beynoalxalqg ©Omoak Tagkilati (bundan sonra — BOT) tarafinden hazirlanan
balad¢i senadlaerden istifade edearsk miixtalif 6lkalarin qanunvericiliyinde
mosafodan is tendensiyasina uygun qaydada deyisiklik vo mdvcud amak
miiqavilalorine diizalislor edilmisdir. Ortaya ¢ixan problemlarin hallinin
labtidliiytinti neazars alaraq dovletler yaranmis miinasibatlori hiiquqi
corcivade nizama salmaga cohd etmisdirlor. Moqalode ise Italiya ve
Tiirkiyenin amek ganunvericiliyi ¢argivesinds arasdirilan bu masslalar yerli
ganunvericiliys miinasibatda tohlil edilmisdir.

Milli ganunvericilikds yalniz zaruret yarandig: hallarda Nazirlar Kabineti
torafindon gebul olunan miivafiq qgorarlara asasen miiveqqati kecid edilon
distant (masafadan) isin uzunmiiddatli tonzimlanmasi zarurati movcuddur.
Bununla slagadar amak gqanunvericiliyine masafadan isin tonzimlonmasi ilo
bagli miivafiq tokliflor irali siirtilmiisdiir. Belo ki, ©mak Macallasinin 3-cii
maddasinda geyd olunan asas anlayislar hissesine distant (masafaden) is
anlayisinin  daxil edilmasi, emoayin miihafizo qaydalarinda miivafiq
dayisikliklorin edilmesi, o ciimledan teraflorin masuliyysti iloe slagadar
tokliflor verilmisdir. Bununla yanasi, enenavi formada baglanan omoak
miiqavilalorine sonradan distant (measafeden) ise kegidin miimkiin olacag:
hallar ve teraflorin miiqavilo azadligma uygun razilasmalar1 6z oksini
tapmisdir.

Belolikls, maqalonin birinci hissesinde distant (masafedan) is anlayis
hiiquqi cehatdan tehlil edilmis, ikinci hissasinda iss bu konsepsiyanin miisbat

(2020). Burada bax: https://www.ilo.org/publications/defining-and-measuring-remote-work-
telework-work-home-and-home-based-work (son baxis 21 aprel 2024).

3 Remote Work vs. Telework - What's the Difference?, https://www.wrike.com/remote-work-
guide/faq/remote-work-vs-telework/ (son baxis 23 aprel 2024).

4 Yenos orada.

5 The History of Remote Work: How It Became What We Know Today,
https://www.crossover.com/blog/the-history-of-remote-work (son baxis 25 aprel 2024).
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va moanfi cohatlarine nazar salinmigdir. Maqalanin {igiincii hissasinda distant
isin xarici qanunvericilik - Tiirkiys Respublikasi va Italiya Respublikas1 amak
hiiququ ¢er¢ivesinds hiiquqgi tenzimlenmaosi arasdirilmisdir. Sonda iss xarici
tocriibada rast gelinen oxsar miiddsalarin Azearbaycan ganunvericiliyine
daxil edilmasinin hiiquqi aspektins yer verilmisdir.

I. Distant (masafadan) is anlayislarinin hiiquqi tohlili

Distant (masafadan) is anlayisinin ilkin versiyasi olan “telekommutasiya”
anlayis1 ilk dafe 1973-cti ilde “NASA”-nin miihandisi Cek Nilles torafinden
istifads edilmisdir. Bu ideyanin effektivliyinin yoxlanilmas ticiin ilk névbadae
moahdud sayli isci qrupu uzaqdan islomays baslamis, daha sonra 1983-2 qadar
5 nafar olan bu say 2000-s yiiksalmisdir.® Zaman kegdikce artan xarclar vo
otraf miihitle bagh narahatliqlar islarin uzun masafalers seyahst etmadan
hayata kegirilmosini daha da zeruri etdi. Belalikls, uzaqdan islomoak ideyas:
daha genis yayild1 va 1990-c1 illords isa Cefri Bier uzaqdan isa alverisli sorait
yaradan “ragemsal is yeri” anlayiginu ireli siirdii.” Artiq 2000-ci illsrds bezi
sirkatlor distant (masafadan) is siyasetlori hazirlamaga baslamisdi.® Naticads,
elm vo texnologiyanin siiratli inkisafi hayatin biitiin sahslarine oldugu kimi,
amoak miinasibatlarine ds 0z tasirini gostermisdir.

BOT-in hazirladig1 reqlament vo gaydalar® bu sahadas ilkin tacriibenin
yaranmas! ve miivafiq anlayiglarin forqlondirilmasi {i¢iin baslica senadler
hesab olunur. Homin tolimatlarda distant (masafadan) is anlayisina daxil olan
4 anlayis forqlondirilmisdir — distant (mesafaden) is anlayisinin 06z, teleis,
evdan is vo ev asasli is.!° Qeyd olunan anlayislardan an boytiik shata dairasine
malik olan masafaden is anlayisidir ki, diger anlayislar onun alt qrupu
gisminda ¢ix1s edirlor. Asagidaki diaqrama nazar saldiqda da masafadan isin
digoer alagsli anlayislar1 shats etdiyini miisahide etmoak miimkiindiir."! Onun

Miimkiin is
makanlarinda is

Moasafadan is

Ev asash
uzaqdan

is¢i

Ev asasl
isci

¢ Yens orada.

7 Susan Patricia Williams & Petra Schubert, Designs for the Digital Workplace, 138 Procedia

Computer Science 478, 479 (2018).

8 Yuxarida istinad 5.

9 Daha otrafl1 bax: International Labour Office, COVID-19: Guidance for Labour Statistics
Data Collection: Essential Labour Force Survey Content and Treatment of Special Groups
(Rev. 1) (2020); Yuxarida istinad 2.

10 Yuxarida istinad 1, 1.

11 Yuxarida istinad 2, 7.
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altqrupu gisminds teleis vo evden is ¢ixis edir ki, onlar da 6z aralarinda
miixtalif esaslarla altqruplar formalasdirir.

Bundan slave, soziigeden reqlamentds raqemsal is yeri anlayisi da
forglondirilmisdir. Belo ki, rogemsal is yerinin osas foarqlondirici
xtisusiyyatlori gisminda is yeri kimi texnoloji platformanin moévcudlugu,
insanlarla isin daha rahat qurulmasi ticiin saraitin yaradilmas: ve bu sahade
ozlinemaxsus togkilati strategiyaya amoal olunmasi ¢ixis edir.'? Bu kontekstden
¢ixas edoaroak rogemsal is yeri anlayisimi fordi qaydada miisyyen edilmis
toskilati strategiyaya uygun texnoloji platforma {izerinden amoak
funksiyalarmin icrasi kimi izah etmak olar.’* Ragemsal isin 6ziinemaxsuslugu
isin mahz platforma {izerinde qurulmasidir ki, bununla bagh hiiquqi
tenzimlenmalards ds farqli qaydada nazards tutulmalidir.

Distant (masafedan) isin hiiqugi tenzimlemasinden bshs eden zaman
hamin tenzimlenmenin zaruriliyine de nazar salmaq lazimdir. Bels ki, ister
miilki, istarse do emak qanunvericiliyinin en temsal prinsiplerinden biri
miiqavile azadligidir. Bu prinsipin tarixine nezer saldigda aydin olur ki, o,
Adam Smitin asasini qoydugu liberal iqtisadiyyat nazeriyyasina'* asasen,
“icaza verin, etsinlar, icazo verin, kegsinlor” siiar1 ilo 6ziinii gostormisdir.’
Miiqavile azadliginin temsalinde taraflorin serbest irade ifadesi durur.
Bununla bels, dovlatlar giiclorinden istifade edarak miiqavile azadligimin da
sorhadini miisyyen edir va bir nov teraflarin serbestliyini mehdudlagdirir.
Bunun sabebi dovlatlarin fordlarin azadlig: ils ictimai maraqglarin qorunmasy,
miiqavilenin “zaif tersfinin” miidafis olunmas: vs iqtisadi stabilliyin temin
olunmasi arasinda balans yaratma niyyatidir.

Bu prinsipin yaranmasindan sonraki dovrlerds miiqavilaler hiiququnu
delikt hiiququndan forqlandiran asas salamat gisminde mahz irade azadlig:
¢ixas etmisdir.’® Homin miiqavilsler hiiququna daxil olan sahslarden biri kimi
omoak hiiququnda da isci ilo isegétiiron arasindaki miinasibatlorin irada
azadlig1 asasinda qurulmasi nazarda tutulmusdur. Bels olan halda dovlatlarin
asas 6hdaliyi emak miinasibatlari {igiin ¢ar¢ive normativ baza yaratmaqdir ki,
digor maosoalolor toraflorin miiqavile azadlifl prinsipine uygun qaydada
hayata kegirilsin.

Hazirda bir ¢ox 6lkalarin emek qanunvericiliyi enanavi is yeri anlayist ila
alagedar miinasibatlari tonzimlesa do, distant (masafaden) is ilo slagedar
tonzimlonmalorde miioyyen gerilik miisahide olunur. Belslikls, BOT

12 Williams & Schubert, yuxarida istinad 7, 479.

13 Yeno orada, 480.

14 Liberal iqtisadiyyat nazariyyaesi dedikds, dovlatin iqtisadiyyat sahasine miidaxilesinin
minimum hadds olmasi ve azad sahibkarligin destaklonmasini ehtiva edan nazeriyye basa
duasuliir.

15 Giilnar Atakisiyeva, Miiqavils azadlig1 prinsipi va Bona fide. Sarhadsiz miigavilo azadligi1?, 2
Baki Dovlat Universiteti Toloba Hiiquq Jurnal 38, 39 (2015).

16 Yeno orada, 41.
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torofinden  toqdim  olunan  senadler  asasinda  dovletler  yerli
ganunvericiliklorine miivafiq anlayislar1 uygunlasdiraraq daxil etmali,
toroflorin miiqavile azadligina miidaxilo etmaden {imumi tonzimlonma
mexanizmi formalasdirmalidirlar.

Bu zaman distant (mesafoden) is anlayismnin ganunvericilikloro daxil
edilmasinin 6zlinamaxsus miisbat vo manfi cahatlori nazera alinmalidir.
Qanunlara miivafiq slave va diizalislor zamani homin cohatlor ds hartarafli
aragdirilaraq dovletlordes moévcud amek miinasibatleri tendensiyalarina
uygunlasdirilmalidir.

II. Distant isin istiinliiklari ve manfi toroflari

Distant (moasafaden) isin dovlstlorin emek qanunvericiliklorine daxil
edilmasini labiid eden bazi amillor mévcuddur. Onlar sozligedon anlayisin
va hiiquqi tenzimlenmenin daxil edilmasinin istiinliiklari kimi ¢ixis etsalor
do, digor amillor har sahade oldugu kimi, burada da monfi cehatlarin
movcudlugunu gostarir.

Mbalumdur ki, distant is iscilor iiclin daha yaxsi is-hayat balansinin
qurulmasina dastak olur. Bels ki, o, fordlars iso gedis-galis saatlarinda vaxt
itirmoayarak giindslik masguliyyetlerine daha ¢ox zaman ayirmaq imkani
verir. Bununla slagadar naqliyyat, yemoak vo alagali diger xarclorin do
azaldigin1 nazare alaraq iscilerin timumi xorclorinde azalmalar miisahids
olunur. Bir sirket {izorindes aparilmis arasdirmaya osasen, distant isa
keg¢dikdan sonra isgilorin is gorme memnuniyyati orta hesabla 5,3%-dan 7,5%-
9 yliksalmisdir.'”” Bu artimda amak miiqavilasinin mazmununu tagkil edan bir
sira miiddoaalarin: is ve istirahat vaxtinin tenzimlenmeasi, is rejiminin ¢evikliyi
va glindalik is saatlarinin boliisdiiriilmasinin asasen is¢idon asili olmasi da,
stibhasiz, boyiik rol oynamigdir. Homginin slilliyi olan ve ya har hansi
xostolikdon oziyyat ¢oken soxslor ii¢lin do bu formada islomak olduqca
alverisli tisuldur.

Buna baxmayaraq, hemin maselelerin deaqiq tenzimlsnmasinin
oztinamaxsus ¢atinliklori movcuddur. Toraflor arasinda baglanmis amoak
miiqavilalerinds daqiq miiayyan olunmadig: hallarda sui-istifade hallarmin
olacag1 vo siibutetmo probleminin ortaya ¢ixacagini giiman etmok ¢atin
deyildir.

[sogétiiran toraf ticiin tistiinliiklorden biri iscilorin amoak funksiyalarini icra
etmosi ligiin davamli bir mekana ehtiyacin olmamasi ve bununla bagli olaraq
mokan xarclorinden azad olmaqdir. Eyni zamanda uzaq mesafodon ytiksak
ixtisash kadrlarin calb edilmasi isgiizar mahsuldarligin bilavasite artira biloer.
Bununla yanasi, bezi hallarda razilasdiraraq alst ve tochizatlarin isci

17 Solveiga Blumberga & Tatiana Pylinskaya, Remote Work Advantages and Disadvantages on
the Example in It Organisation, NORDSCI Conference Proceedings 275, 279 (2019).
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torafindan qarsilanmasi alave xarcleri azaltdigindan isegotiiranin gelirinin
artmasina sebab ola bilor.!

Oks movgedan yanagsaq, emak funksiyalarinin tam ve vaxtinda yerine
yetirilmasi ticlin talab olunan alst ve avadanliglarin sskikliyi mahsuldarlig:
azalda bilor.® Eyni zamanda yaxsi formalasmis komanda miihitinin
olmamasi va tapsiriglarin icrast zamar isgilore effektiv noazarot etmonin
cotinliyi isegotiiran tiglin problemlars sobab olacaqdir.’® Diger torsfden
distant (masafadan) is sistemi is¢ilorin sosial hayatina manfi tesir gostorarak
onlar1 daha depresiv ruh halina sala bilor.*!

Yuxarida geyd olunanlara asasan bels naticoys galmak miimkiindiir ki,
ananavi amak miinasibatlarinds oldugu kimi, masafeden (distant) is zamar
da miisyyen {istiinliikler ve catismayan cshatlor movcuddur. Goriilan isin
tobiatindan, yaranan miinasibatlorin hacmindan asili olaraq isgi ilo isagotiiran
arasinda qarsiligh raziliga esasen distant ve ya ananavi is miihitine gorar
verilmalidir.

IIL. Distant is konsepti beynalxalq qanunvericilikda

COVID-19 pandemiyasinin movcud oldugu dovrde miixtslif dovlatlorin
tocriibasina daxil olan distant is konseptini bir nov aydinlagdirmaq maqsadila
BOT tarafinden biilleten xarakterli yazilar derc olunmaga baslandi. Homin
yazilarda distant is, teleis, evden is ve ev asasli is anlayislar1 aydinlasdirilmas,
miixtolif statistikalar 6z aksini tapmisdir.?2 Miixtalif diinya 6lkalori soziigedon
biilletenlars uygun olaraq 06z qanunvericiliklorini bu sahade inkigaf
etdirmisdir.

Moqalods iki olke: Tiirkiye Respublikasi ve Italiya Respublikast
ganunvericiliklorinin aragdirilmasinin bir sira xiisusiyyatlari vardir. Bels ki,
[taliya Respublikast ilo 2002-ci il 9 dekabr tarixinds imzalanmis amak va sosial
miidafisa sahasindoki Niyyat Protokolu iki dovlet arasinda bu sahada
miinasibatlorin inkisafina baza rolunu oynamisdir.? Tiirkiye Respublikasi ila
ise 6 mart 2007-ci ilds qlivveye minmis “Azarbaycan Respublikasi ile Tiirkiye
Respublikas1 arasinda iqtisadi emokdasliq tizro birge hokumsotlararas:
komissiyas1”nin mévcudlugu ve har il bas tutan goriisler miivafiq sahada
omokdashgin siibutudur. Adigokilon iki dovlet amoak miinasibatlorinin

18 Remote Work — Advantages and Disadvantages (2020),
https://www.spica.com/blog/remote-work-advantages-disadvantages (son baxis 25 aprel
2024).

19 Yeno orada.

20 Yeno orada.

21 Yeno orada.

22 Yuxarida istinad 2, 10.

2 Daha atrafli bax: Azarbaycan Respublikasinin Omak vo Shalinin Sosial Miidafiasi
Nazirliyi ilo Italiya Respublikasinin ©mak va Sosial Siyasat Nazirliyi arasinda smakdasliq
barads Niyyat protokolu. Burada bax: https://sosial.gov.az/storage/pages/9729/italiya-
niyyet-protokolu.pdf (son baxis 9 may 2024).
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toenzimloanmasi cehatdan Azarbaycan Respublikasina yaxin olsa da, hamin
olkalarde qanunvericiliye diizalisler artiq edilmisdir. Asagidaki hissalords
homin olkalorde distant isin inkisaf tarixi ve tenzimlonme aspektlori
aragdirilmigdir.

A. Tiirkiys qanunvericiliyinda distant (masafadan) isin

tonzimlanmasi

Tiirkiys Respublikasinda distant (masafeden) is anlayis1 10 mart 2021-ci
ilden etibaren amak ganunvericiliyine daxil edilmisdir.?* 16 maddadan ibarat
olan Uzaqdan Is Qaydalar1 (Uzaktan Calisma YoOnetmeligi) omoak
miiqavilasinin forma ve mazmununu, is yerinin miisyyen olunmasini, alat vo
vasitalarin temini va istifadasi, is vaxtinin miisyyen edilmasi ve diger alagali
masoalalari tanzimlayir. Qaydalarin distant (masafedan) ise anlayis verarok
geyd edir ki, distant (masafadan) is dedikds, “is¢inin isogotiiron terafinden
miiayyen edilmis 6hdaliklari yerina yetirmosi ilo slagadar 6z evinde va ya
texnoloji alstlarin vasitasile is yerinden kenarda icra etdiyi ve yazili olaraq
rosmilasdirilon amoak miinasibati” basa distlir.?

Bundan slavs, Qaydalarin 6-ca¢ maddesinde emak miinasibatlori
bagslamazdan avvel lazim oldugu teqdirde uygun is yerinin hazirlanmasi, alat
va vasitelor ilo tamin olunma Ohdaliyinin tereflorin qarsiligh razilig: ile
miiayyen olunmasi geyd edilmisdir.” Bu maddays uygun olaraq, Qaydalarin
davaminda soziigedon 6hdoslik amak miiqavilesinde basqa qayda nazarda
tutulmadig1 hallarda isegotiiranin tizerine qoyulmugdur. Distant (masafadan)
is ilo olagedar yaranmis, mal vo xidmatlorin istehsali vo islorin goriilmasi
ticlin nazeards tutulan xarclar isegétiiran torefinden qarsilanaraq isci ilo
razilagdirilmali ve amak miiqavilasinds 6z aksini tapmalidir.?”

O©moayin miihafizesindan bahs eden 12-ci maddade geyd olunmusdur ki,
isogotiiran iscinin tohliikasiz is miihitinds islomasine emin olmali, lazim olan
hallarda talimlar ke¢mali ve bunlarla slagadar lazimi tadbirleri gormsalidir.?
Olave olaraq, bu madds distant formada yerins yetirilmayan islarin konkret
dairasini miiayyean etmakls yarana bilacak risklarin bir név qarsisin alir.?

Son olaraq, Qaydalarin 14-cii maddesi emak miinasibatlori ilkin olaraq
ananavi formada yarandiqdan sonra distant (masafoden) ise ke¢id masalasini

2+ Uzaktan ¢alismanin usul ve esaslarini belirleyen uzaktan ¢alisma yonetmeligi yiiriirliige
girdi (2021),
https://www.csgb.gov.tr/cgm/haberler/uzaktan-calismanin-usul-ve-esaslarini-belirleyen-

uzaktan-calisma-yonetmeligi-yururluge-girdi/ (son baxis 9 may 2024).

% “Uzaktan ¢alisma yonetmeligi”, mad. 4 (2021). Burada bax:
https://www.mevzuat.gov.tr/File/GeneratePdf?mevzuatNo=38393&mevzuatTur=Kurum Ve
KurulusYonetmeligi&mevzuatTertip=5. (son baxis 5 may 2024).

26 Yeno orada, mad. 6.

27 Yeno orada, mad. 7.
2 Yeno orada, mad. 12.
2 Yeno orada, mad. 13.
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tenzimlayir. Homin maddaye asasan, istar isgi, istarse de isegotiiran distant
(moasafadan) iso kecid ilo alagadar yazili tesebbiis vers bilor. Isci torafindan
yazili tagabbiis goldiyi hallarda isagdtiiren 30 is giinii miiddastinds qararin
isciya bildirmalidir.3

Beloalikls, Tiirkiyo Respublikasinin adigokilon senadi bu sahads yaranmis
miinasibatlore ¢ar¢ive xarakterli hiiquqgi tanzimlonma gotirarak nizama salma
funksiyasini icra edir.

B. Italiya qanunvericiliyinds distant (masafadan) isin

tonzimlanmasi

[taliya Respublikasinin qganunvericiliyinds 2017-ci ilden tatbiq olunan agill
is (hibrid uzaqdan is) konsepsiyasi isogotiiran ils is¢i arasinda yaranan amoak
miinasibatlorinin tenzimlonmoasini hayata kegirir.3 2017-ci ilde qobul
olunmus fermana osasen, distant (moesafedan) isin qadinlara (analiq
moazuniyystindon sonraki 3 il arzinds) ve saglamliq imkanlar1 mahdud
usagqlar1 olan isgilara tetbiq olunmasi macburi idi.?? 2020-ci ilds pandemiyanin
movcud oldugu vaxtlarda “Misure per la tutela del lavoro autonomo non
imprenditoriale e misure volte a favorire I’ articolazione flessibile nei tempi e nei luoghi
del lavoro subordinato” (Qeyri-sahibkarin 6ziintimasgullugunun miidafissi ve
is vaxtt vo makaninin ¢evik togkilinin togviqine yOnalmis tadbirler) adly,
81/2017 nomroli Formana miivafiq olaraq yeni gqanun gebul edilmisdir.®
Homin ganun distant isin shato dairesini genislondirarak istanilon amak
miinasibatine tatbiqine icazs vermigdir.>

Italiya Respublikasinda pandemiya dovriinde qiivveds olan distant
(moasafodan) isin tenzimlenmesi barade 2020-ci ilde gebul edilmis
“Sadalasdirilmis agilli is”3> formani 1 aprel 2024-cii ildon etibaran qiivvaden
diismiisdiir. italiya hokumaoti 81/2017 ndémrali yuxarida adigokilon forman ila
distant (masafadan) is sahasini tonzimlayen qanunvericiliyi tosdiqlomisdir.3
Hoemin qanunvericilik aktma esasen, Tiirkiye qanunvericiliyi ile oxsar
qaydada, igegotiirenin iizarina distant (mesafeden) isloyacak har bir isci ils
fordi distant (mesafaden) is miiqavilasi baglamaq chdaliyi qoyulmusdur.

30 Yeno orada, mad. 14.

31 Yeno orada.

% Remote working in Italy: new laws, obligations, and essential considerations (2022),
https://www.peoitaly.com/blog/remote-working-in-italy-new-laws-obligations-and-
essential-considerations.html (son baxis 29 aprel 2024).

3 Daha atrafli bax: Legge del 22/05/2017 n. 81 (2017). Burada bax:
https://def.finanze.it/DocTribFrontend/getAttoNormativoDetail.do? ACTION=getSommario
&id=%7B9872E708-F077-4699-AB74-FODAECD29C24%7D (son baxis 11 aprel 2024).

3 Yeno orada.

% Sadolasdirilmis agilli is dedikds, hibrid formada amak funksiyalarinin yerine yetirilmasi
basa diisuliir.

3 Marco Biasi, Covid-19 and Labour Law in Italy, 11 European Labour Law Journal 306, 310
(2020).
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Bundan basqa, Tiirkiye qanunvericiliyinden farqli olaraq, isegdtiiren tigiin
konkret 6hdalik qoymadan miiqavils tizre is¢ilorin vezifs telimatlari, tochiz
olunacaq avadanlhqlarin siyahis1 ve diger texniki/tagkilati isler barade
molumatlar geyd edilmslidir.’’ Daha sonra isegétiiran torafinden hamin
avadanliq, alst ve wvasitalorin sazligi dayerlendirilorek riskler analiz
edilmalidir. Bununla yanasgi, Italiya qanunvericiliyi 6ziinemaxsus yanagma
gostararak sosial tecridolunma, psixoloji zerarlerin garsisinin alinmasi tigtin
miivafiq harakatlerin edilmasini de isegdtiirenin ohdaliyi kimi miiayyan
etmisdir.®® Hoamginin isegdtiiran iscilorinin uzaqdan islayaceyi ve hamin
miiddatin ne gadar davam edacayi barade malumatlar1 Omoak Nazirliyi
torafindon miisyyen edilmis onlayn platformaya (electronic communication
in the form issued by the Ministry of Labour) yerlasdirmsalidir.* Oks halda
ganunvericiliklo nazerds tutulmus qaydada inzibati corima tetbiq olunur.
Miiqayise {igiin bildirmsliyik ki, Tiirkiye qanunvericiliyinde bununla
alagadar birbasa gosteris nazards tutulmamisdir.

Yuxarida geyd olunanlara alave olaraq diger dovlstlarin qanunvericilik
aktlarina miinasibatdo Italiya qanunvericiliyi daha humanist mévgeden cixis
edoarak distant (masafadan) is miinasibatlorinin tonzimlonmasinds asagida
geyd olunan gaxslara tistlinliik verir:

- 6hdasinda 12 yasadak usag1 olan soxslare;

- alilliyi olan sexslarin valideynlarins;

- xostalikdon aziyyat ¢okan, hamginin yasl soxslars;
- alilliyi olan ails tizviine qulluq edan gaxslers.*

Beloliklo, istor Tiirkiyo, istorss do Italiyada distant (moesafedan) isin
tenzimlenmasinde artiq qiivveye minmis ve tatbiq olunan ganunvericilik
aktlart movcuddur. Bu da distant (moesafaden) is miinasibatlorinin dovlat
torafinden miihafizasi va tenzimlenmasinin zaruriliyini gostarir.

IV. Azarbaycan Respublikasinin qanunvericiliyinda

distant (masafadan) is masalalarinin tonzimlonmasi

Yerli qanunvericilikde distant (masafedan) is anlayisinin daxil edilmasi
sahasinda ilkin tagebbiis gisminds “Azarbaycan Respublikasinda informasiya
comiyyatinin inkisafina dair Milli Strategiyanin hoayata kegirilmasi izrs 2016-
2020-ci iller ticiin Dovlst Programi”nda* nazarde tutulmus tedbirlar plan:
¢xas edir. Homin proqrama osasen, teleis tiizro diinya tacriibesinin
oyranilmasi ve onun tatbiqi mexanizmlori ilo bagl takliflarin hazirlanmasi

% Yena orada.

3 Yuxarida istinad 32.

¥ Yeno orada.

40 Biasi, yuxarida istinad 36, 309.

4 Daha atrafli bax: Azarbaycan Respublikasinda informasiya comiyystinin inkisafina dair
Milli Strategiyanin hayata kegirilmasi tizro 2016-2020-ci illor {i¢iin Dovlat Programi (2016).
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Omok vo Ohalinin Sosial Miidafissi Nazirliyi (bundan sonra - 99SMN) va
Naqliyyat, Rabite ve Yiiksok Texnologiyalar Nazirliyine havals edilmisdir.
Sonraki dovrlards soziigedon masealonin aktuallifi qlivvasini qorumus ve
geyd olunan Nazirliklarin internet saytlarinda miivafiq movzuda xabarlar
yerlasdirilmays baglanilmigdir. ©9SMN-in internet saytinda 18 iyul 2019-cu
il tarixli xebarde “Distant (masafaden) is — eamak funksiyalarinin elektron,
proqram-texniki vasitalor asasinda evds yerine yetirilmasi formasi” vea
“Teleis — amak funksiyalarinin telekommunikasiya vasiteleri asasinda evds
yerino yetirilmasi formasi1”#> kimi anlayislarin ©mak Macallasine daxil
edilacayi qeyd edilmisdir.

Novbeti il COVID-19 pandemiyasinin genis viisat aldig1 dévrde Nazirler
Kabineti tarafinden gebul edilmis qorarlara asasen, isogotiiranlar tizorins ise
colb edilmayan iscilorin miimkiin hallarda 6z evinds, habels distant
(mosafodan) is ve ya teleis formasinda islomek Ohdaliyi miiayyen
olunmusdur.*

Sonraki dovrde masslenin aktualligr azalmis, 2022-ci ilin eavvalinds
99SMN “AmCham Azarbaycan” ilo omoakdasliq edersk bu sahads
ganunvericiliyin miiasir amak bazarmin tslablarine uygunlasdirilmasinin
zaruriliyini bildirmisdir. Homginin bu masals ile slagedar Omak Macallasine
(bundan sonra — ©M) dayisikliklor edilmesi barade qanun layihasinin
tizorinda isladiklarini ve daxil edilacek yeni anlayislara uygun qaydada oM-
in diger maddalarina da diizalislorin olacagim geyd etmisdilor.** Bununla
bels, indiyedsk miivafiq dayisikliklar edilmamisdir.

Yuxarida geyd olunanlar1 nazars alaraq yerli qanunvericilikde distant isin
tonzimlonmasi sahasinda tokliflor nazardan kegirilo bilor. Malumdur ki,
Azarbaycan Respublikasindan (bundan sonra — AR) amak ganunvericiliyi
sahesinda yaranan miinasibatlorin tonzimlanmasi ti¢iin asas manbs gisminda
1999-cu ilde qgiivveye minmis ©OM c¢ixis edir. OM-in asas anlayislardan bahs
edan 3-cli maddasinda is¢iye verilmis anlayisa nozar saldiqda “isagotiiranla
fordi qaydada yazili amak miiqavilasi (kontrakt) baglayaraq miivafiq is yerinda haqq
ddonilmakla ¢alisan fiziki saxs” torifi ilo garsilasiriq.*® Anlayisin avvalinde do
geyd olundugu kimi, istonilan fiziki soxs (qanunvericilikle miisayyon olunmus
yas haddine ¢atmis va faaliyyet qabiliyyatli) soxsan 6zii istenilon isagdtiiranlo
yazili qaydada amoak miiqavilesi baglaya biler. Fikrin davaminda qeyd

# [scilorin distant is v ya teleis formasinda islomasinin hiiquqi asaslar1 yaradilir (2019),
https://sosial.gov.az/media/xeberler/2501 (son baxis 8 may 2024).

4 Daha atrafli bax: Azarbaycan Respublikasinin srazisinda xiisusi karantin dovriindas is
rejiminin tonzimlenmasi barade Azarbaycan Respublikasi Nazirlor Kabinetinin Qarar1
(2020).

# Azoarbaycanda distant is rejiminin tatbiqi ilo bagh qanunvericiliye dayisiklik edilocak
(2022), https://apa.az/social/azerbaycanda-distant-is-rejiminin-tetbigi-ile-bagli-
ganunvericiliye-deyisiklik-edilecek-680633 (son baxis 15 aprel 2024).

4 Azarbaycan Respublikasinin ©mak Macallasi, mad. 3 (1999).
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olunmus miivafiq is yeri ifadesinin qanunvericilikde anlayisini elo hamin
maddanin 8-ci hissasinds miiayyan eds bilirik. Bels ki, OM-o asasan, is yerino
“is¢inin haqq 6danilmakla vazifasi (pesasi) iizra amak miiqavilasi ila miiayyan edilmis
islori (xidmatlari) yerina yetirdiyi yer”*® olaraq anlayis verilmisdir. Anlayisdan
da malum oldugu kimi, is yerini taraflor amak miiqavilssinds qeyd edarak
oncaden razilasdirir ve osas tayinati qisminde islorin (xidmatlarin) yerina
yetirildiyi yer olaraq basa diistiliir. Distant (measafeden) isin enenavi amak
miinasibatlorindon osas farqlorinden biri gisminde ¢ixis eden is yeri
anlayisinin ohato dairasini bir gader genislondirmak moagsadauygundur.
Soziigedan anlayisa virtual miihit¥ ifadssini slave edarak is yerini sadaca
fiziki miihit kimi deyil, hamginin virtual formada moévcud olan yer kimi de
basa diismak olar.

Bundan slave, ©OM-in totbiq edildiyi is yerlarinden bahs eden 4-cii
maddaye miivafiq qaydada diizalislorin edilmasi labtiddiir. Hemin
maddanin 2-ci bandinda geyd olunan “Bu Macalls isogdtiiranin xammalindan
(materialindan), istehsal vasitelerindan istifads etmakls amak funksiyasini 6z
evinda yerina yetiran is¢ilora do samil edilir”* anlayisini1 dar anlamda tofsir
etsok, amak funksiyalarmi 6z evinden farqli yerds icra edsan ve 6z istehsal
vasitolorindon istifade eden isgiloro ©OM samil olunmamalidir. Bunun
garsisini almaq magqsadils sozligedon maddeni genislondirorak “Teraflorin
qarsihigh raziligina ssasen, emak miiqavilasinde geyd olunan formada va
omoak funksiyalarinin yerino yetirilmoasi ii¢lin miinasib olan diger yerda
tealiyyot gostaran iscilora do samil edilir” kimi yazmaq daha maqgsadauygun
olardi.

Omok miiqgavilesinin mezmunundan beshs eden 43-cii maddada geyd
olunan sort vo malumatlarla bagli bolmalars da distant isin xarakterina uygun
mosalalorin daxil edilmesi miitlaqdir. Bels ki, is¢inin emoak goraitinin
sortlarindon hesab olunan emayin miihafizasi masalasi amak funksiyasinin
yerina yetirilmasi zamani boyiik shamiyyat kasb edir. Hazirki OM-in 9-cu
bolmasi biitovliikde amayin miihafizesine hesr olunmus ve bununla bagh
asas O6hdalikleri isogotiiranin tizerine qoymusdur.” Nozers alsaq ki, distant
isin totbigi zamani emok funksiyalarimin yerino yetirildiyi yer gisminda
ananavi is yeri olmayacaq, bu zaman hamin masalaler emak miiqavilesinda
birbasa geyd olunmalidir.

Olave olaraq, smayin miihafizasi measalasinin tokmillasdirilmasi tokco OM-
9 deyil, o ctimloadean 12 fevral 1999-cu il tarixli “Miiassisa, idare va togkilatlarda
amoayin miihafizesi xidmeati isinin teskiline dair tovsiyalor” adli Azarbaycan
Respublikas1 ©mak ve Ohalinin Sosial Miidafiesi Nazirliyi kollegiyasmnin
Qorarina da diizaliglor edilmalidir. Toklif olunan diizalislar ise asagida qeyd

46 Yeno orada.

47 Yuxarida istinad 7, 480.

48 Yuxarida istinad 45, mad. 4.2.
49 Yeno orada, mad. 207.
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olunan masalaleri shate edacokdir: Isgi vo igagdtiirenin garsiligh raziligina
asasan amayin miihafizasi ilo slagadar miiddealar emak miiqavilesinds 6z
oksini tapmalidir. Bununla slagedar amoak miiqavilasinde basqa hallar
nazards tutulmadiqda, emak funksiyasmin yerine yetirilmasi zamar talab
olunan alat, vasits va diger tachizatlar isagotiiran terafinden tomin edilmali
va tehvil-teslim akti (miitlaq qaydada movcud sazliq veziyyeti, istifades
qaydalari, malumatin miihafizasi ilo slagedar sortlor daxil edilmsalidir) ile
rosmilasdirilmalidir.

Hamginin is¢inin 6z evinda amak funksiyalarini yerinas yetiron zaman bas
vermasi giiman edilan hadisalarin dairasi miiayyan edilarak isegotiiran-isci
arasinda moasuliyyatin boliinmasi nezarden kegirilmoalidir.*® ©Snanavi
miinasibatlorden farqgli oldugundan masuliyyeti miisyyen eden faktlarin
amoak miiqavilelerinds deaqiq ohats dairasinin gosterilmasi bu sahads
yaranmas! ehtimal olunan miibahisslarin qarsisini ala bilar. Buna niimune
olaraq is¢inin isdan kanar edilmasindan bahs edon ©M-in 62-ci maddasina®
is¢inin is saatlarinda miivafiq elektron yoxlamis sisteminde toraflorin
miiayyan etdiyi miiddatden az faaliyyet gostormasi hallar1 alava edils bilar.

Bununla yanasi, ©M-in 72-ci maddaesinds sadalanan “emak vazifslarinin
kobud sokilde pozulmasi hesab edilon hallar”in distant miihitde do
mimkiinliiyii nezers alinaraq emak miiqavilesinde tmumi formada
vurgulana bilar: “Distant sakilde fsaliyyst gosteran iscinin ... emsolleri
miiassisadaxili islorin gedisatina, yaxud miiassisenin niifuzuna ciddi xalal
gotirarss, iscinin is yerinden kenarlasdirilmasi, yaxud fealiyyetine xitam
verilmosi miimkiindiir”.

Qeyd olunanlardan oslave olaraq bildirilmalidir ki, ananavi qaydada
baglanmis amak miiqavilalari omak miinasibatlari yarandigdan sonra distant
formada ise kegid eds bilmalidir. Bununla slaqadar qanunvericilikde sui-
istifada hallarinin qarsisin1 almaq magqsadile distant formada ise kegid etmak
ii¢lin bazi konkret asaslarin qeyd edilmasi magsadauygun olardz:

1) Yaxin ails tizviiniin uzunmiiddatli xastaliyi;

2) yeni yasayis yerina ko¢mok ilo alagedar gedis-golis masafesinin artmasi;
3) 3 yasa godor usaga tokbasina baxmag;

4) toraflorin qarsiliqh formada yazili razilagdig digor hallar.

Natico etibarilo distant (moesafeden) isin diinya tocriibesinds genis
istifadasi yerli qanunvericiliye miivafiq dayisikliklarin edilmasini zaruri edir.
OM-o va alagali qanunvericilik aktlara slave vo dayisikliklor edarak siiratli
inkisaf edon eamak bazarinda istar iscilorin, istarse da isegotiiranlarin chdalik
va hiiquglarini nizama salmaq miimkiindiir.

% Svetlana Golovina & Svetlana Shuraleva, The Distant Work Impact on the Quality of Working
Life: Law Aspects, 134 SHS Web of Conferences 1, 2 (2022).
51 Yuxarida istinad 45, mad. 62.
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Noatico

COVID-19 pandemiyasindan sonra COP-29 tadbirinin Olke arazisinds
kecirilmasi ilo alagadar aktualligini yeniden qazanmis distant (masafaden)
isin hiiquqi tenzimlenmasi qanunvericilikds bir bogluq kimi qalmaga davam
edir. Olkemizds, xiisusile de, har hansi fors-major hallarda giindema golon
distant (masafadan) is masalasinin yerli qanunvericilikde tenzimloanmamasi
ise olduqca 6namli problemdir.

Pandemiya ilo olagodar olaraq dovlet orqanlarinda iscilorin boyiik
hissesinin masafedan ise kecidi distant isin miiveqqati hall yolu olmadigini,
oksine uzunmiiddatli bir is modeli kimi qebul edilmasinin vacibliyini
gostordi. Hazirda bu is rejiminin tenzimlenmasindski bosluglar is yeri
anlayisindan amayin miihafizasi ve miiqavilo azadligina gadear miixtalif
hiiquqi sahslari shats edir va iscilarin standart is yerinden uzaqda smok
funksiyalarini yerina yetirmasiyla amok miinasibatlarinin yenidon qurulmasi
zoruratini ortaya qoyur.

Umumilikds, distant is beynalxalq miihitds bir gox &lke qanunvericiliyinin
catismazlig1 olaraq qalsa da, Tiirkiys v Italiya qanunvericiliklorinda distant
isin hiiquqi tenzimlanmasi sahasinde shamiyystli addimlar atilmisdir.
Soziigedan oOlkelorde distant isin tenzimlenmasi isgilorin hiiquqglarim
qgorumagla yanasgi, igegotiiranlarin de hiiquqi 6hdsliklerini aydin gakilds
miiayyan etmoakls faaliyyatlorinin davamliligini tomin edir. Bu tacriibalor
Azarbaycan Respublikasinda da aglabatan yanagmanin va hiiquqi ¢argivenin
yaradilmasi ti¢iin niimunsa rolu oynaya biler.

Magqalads Azarbaycan Respublikasin emak qanunvericiliyine distant is
anlayisinin inteqrasiyasia dair konkret tokliflor irsli stiriilmiisdiir. Omak
Macallasine toklif edilon dayisikliklar is¢i ve isogotiiren arasinda baglanacaq
miiqavilalorda distant isin gortlorinin doaqiq gostorilmasini ve amayin
mithafizesi ile baghh masuliyystlarin miieyysn olunmasimi nazarde tutur.
Xiisusilo emak miiqavilalerinds distant ise kegid hallari, amak geraiti vo
is¢inin tohliikasizliyinin temin olunmasi ilo bagli mesalslorin shate edilmasi
zoruridir. Inkisafda olan miinasibatlorin hiiquqgi ¢ergivesinin miiayyen
olunmasinda maqalade qeyd edilmis tokliflor nezardan kegirile ve daha yaxs1
formas1 emak ganunvericiliyine daxil edils biler.

Sonda qgeyd etmak lazimdir ki, distant isin tonzimlonmasi yalmz hiiquqi
bosluglar1 doldurmagla kifaystlonmoayacek, homginin is¢i ve isagotiiranlorin
omok miinasibatlorinda qarsiligh faydali ve semarsli emoekdaslhigin temin
olunmasina xidmet edacakdir. Bu sahada qanunvericiliyin tekmillasdirilmasi
Azarbaycanin amok bazarinda dayisen talablore cavab vermok vo qlobal is
modellarine uygunlasmagq ti¢lin mithiim bir addim olacaqdar.
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