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KOPIIOPATHUBHOE IIPABO

BHEJIPEHUE ITPUHIHUIIOB PASHOOBPA3US, CIPABEJJIMBOCTH
N THKJJIIO3UBHOCTHU B CUCTEMY PEI'YJIMPOBAHUA
KOPIIOPATUBHBIX OTHOIINEHUM B KABAXCTAHE

OAPXAlI KAPAT'YCOB*, BAJDKAH BAUILIEBA™

Pe3ome

Hacmoswasn npesenmayus cooepoicum mHeHue agmoposg OmHOCUMeNbHO 0CcobeHHOCmell
npasosozo  pecyiuposanusi KOpHnopamueHo2co  YApAaeieHus, Haubolee yenecooopasHozo
COYEemaHusi GHEUWHUX MeXAHUIMO8 NOOYICOeHUsT U GHYMPUKOPNOPAMUBHOU MOMUBAYUU K
obecneueHuro pasHooopasus, cnpasedIusoCmu U UHKIIOZUBHOCIU (INAK HA3bI6AeMAsT KOHYeNnyusl
DEI) 6 cucmemy Kopnopamueno2o YNpaeieHus 8 KA3aXCMAHCKUX KOMNAHUAX. YNomsaHymuli
aHanu3 nPoBOOUICA HA PA3TUYHBIX TNEOPEMUIEeCKUX OCHOBAX, MeXCOYHAPOOHBIX U HAYUOHATbHBIX
npakmuueckux 6azax. Ilonyuennvlie pe3yiomamel MOJNCHO —CHUUMAMb  GANCHLIMU OIS
COBePUIEHCMBOBAHUS HAYUOHATBLHO20 3aKoHodamenvcmea Kaszaxcmana 6 smoii obnacmu.

KiawueBble caoBa: kopnopamusHvle OmMHOuleHUs, npagosas 0asd, 2paxncoaHcKoe
3aKOHOOAmMenbCcmeo, KOpnopamueHoe YHpasieHue, Npaeogoe pe2yiuposanue, KOpnopamueHoe
npaeo, npeomem pe2yiuposanus.

|. Beeoenue

KopriopaTuBHble OTHOIIEHUS NPEACTaBISAIOT co00il ocolyro 006sacTb
OTHOIIEHWH, PETYIMPYEMBIX TPAKIAHCKHM 3aKOHOAaTenbcTBOM. Cremnmdurka
KOPIOPATHBHBIX MMPABOOTHOIICHHUH 3aKII0YAETCS B CYIIECTBOBAHUY OTIEIBHBIX
OCHOBaHMN BO3HUKHOBEHHUS TIpaB M o0s3aHHOCTE B 3TOW 00JacTH
OOIIECTBEHHBIX ~OTHOIIEHWH (B YaCTHOCTHM, pelIeHHs CcOoOpaHMil, aKT
YUPEKACHUST FOPUAMUECKOTO JIMIA, PEUICHHS ero OpPraHoOB, HOPMBI 3aKOHA H
NOJOXKEHUST TMPUMEHUMBIX HAIMOHAIBHBIX CTaHAAPTOB  KOPIIOPATHBHOTO
yIpaBIICHUS, KOPIIOPATUBHBIC OJUTUKU U PACKPHITHE UHPOPMAIIMH), HATHYHH
0co00ro Kpyra cyOBEKTOB ATHX IPaBOOTHOIIECHWH (OTAENbHON KaTeropuu
IOPUMYECKUX JIMI, UX IOJDKHOCTHBIX JIMII M 3aHHTEPECOBAHHBIX CTOPOH /
CTEUKXOJAEPOB), CYIIECTBOBAHUU 00S3aHHOCTEH TOJKHOCTHBIX JIMI] KOMITAaHHUH,
KOTOpBIE HE SBISIOTCS HWMYIIECTBEHHBIMH, HO HApYIICHHE KOTOPBIX MOXKET
MIOBJIEYh UMYIIIECTBEHHYIO OTBETCTBEHHOCTS (T.H. (puaynmapHbie 00s3aHHOCTH —
fiduciary  duties), BO3MOXXHOCTM  TPUBJICUCHHMH K  HMMYIIECCTBCHHOM
OTBETCTBEHHOCTH 32 MPUIMHEHHBIC KOMIIAHUU YOBITKH IO MICKY TPETHETO JIUIIA,
U3BECTHOMY KaK IPOM3BOHBIN Hck (derivative action).

* JIOKTOp I0pUANYECKUX HayK, mpodeccop, wieH MexXIyHapoaHOH akaJeMHUH CPaBHUTEIHHOTO
npasa (IACL) / fsk2906@gmail.com

o HpenoaaBaTenL HOJ]I/ITI/I‘-IGCKOﬁ 9KOHOMMUU, MarucTp TIICUXO0JIOTUN /
balzhan.baisheva@gmail.com
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C yucTOM 9TOro, O6’beKTI/IBHHM MpeACTaBIACTCA CylI€CTBOBAHUC
OTZICIIPHOM OTPAaCiM 3aKOHOJATENbCTBA (MMPEHUMYIIECTBEHHO / TpeoOIaaaroum
00pa3oM SBISIONICHCS COCTABHOM YaCThIO TPAXKAAHCKOTO 3aKOHOJATEIhCTBA),
HOPMBI KOTOpOro CBOUM 00BLEKTOM pPEryjimpoBaHuAa UMCHOT HUMEHHO
KOPIIOPATUBHBIC OTHOILIICHUA. Omna Ha3bIBACTCs KOpIOpaTHBHBIM
3aKOHOATCJIIbCTBOM. A OTpaciib OPUIUYICCKUX 3HaHHﬁ, IMMOCBAIICHHBIX U3YUCHHIO
MU Pa3sBUTHIO KOPIIOPATHUBHBIX OTHOH_ICHI/II\/JI, MOKHO Ha3bIBaTb KOPIIOPAaTUBHBIM
IIpaBOM. B Pa3HBIX IIPaBOBBIX CUCTEMAX (B 3aBUCHMOCTH OT TOT'0, KaK UMCHYIOTCSA
ABIIAOITUECA Cy6’beKTaMI/I ITUX OTHOIIECHUH HOPUIANYCCKUC J1a -
XO3gIiCTBEHHbBIE O6H.I€CTBa, Kopropanuu HJIn KOMHaHI/II/I) KOpPIOPATUBHOC
3aKOHOAATCJIBCTBO MOKET TAKXKEC UMCHOBATHCA 3aKOHOAATCIIHBCTBOM O KOMITAHUAX
WK TIPaBOM KOMITaHHii — corporate law, company law.

Il. Kopnopamuensie
OMHOWEHUS U KOPROPAMUBHOE 3AKOHOOAMENbCHEO

[TpumeyaTenbHBIM SBISETCS TO, YTO B Ka3aXCTaHCKOM IIPaBE OTCYTCTBYIOT
JeraibHble  JeQUHUIMK ~ KOPIOPAaTUBHBIX OTHOIICHHMH W KOPIOPATHBHOTO
3aKoHoAaTenbcTBa. [a, B HaMM4YMU Takux NeUHUIINN HE YCMaTpUBAeTCs OCOOBIX
BBIIOJ. B TO ke BpemMsa Upe3BbYAMHO BAXKHBIM SIBIIETCS  OJHO3HAYHOE
3aKOHOZATENHbHOE MPU3HAHUE TOTO, YTO KOPIOPATUBHBIE OTHOIICHUS PETYIUPYIOTCS
UMEHHO TPaXTAHCKUM 3aKOHOIATENIbCTBOM. Takoe IpU3HAHHE TPEICTABISETCS
OOBEKTUBHBIM, TIOTOMY 4YTO CYOBEKTbl KOPIOpPATHBHBIX OTHOLIEHHH (camMH
KOPITOpAIy / KOMITAaHWH, UX YYaCTHUKH / aKIMOHEPHI U JOJHDKHOCTHBIC JIMIA, @ TEM
Oonmee — cTeMkxonjaeppl) IO OTHOLIEHMIO JpPYr K JApYry  SIBISFOTCS
CaMOCTOSITEIFHBIMU W PaBHONPABHBIMU TIPAaBO CYOBEKTHBIMU TEpCOHAMHU (M 3Ta
00BEKTUBHOCTD BbITeKaeT 13 HopM [ paxknanckoro kozaekca (I'K)).

3akoHOMAaTEeNbHAsT KOHCTATalMsi 3TOro obcrosrenbcTBa B HOopmax [K
IpeCTaBIsIeTCs HEOOX0IMMOM ISl TOTO, YTOOBI OIPaJNUTh Cepy IpaxkJaHCKOTO
000poTa, ¥ B YaCTHOCTH — KOPIOPATUBHBIX OTHOUICHWH, OT NMPHUMEHEHHS HE
CBOMCTBEHHBIX JJSl PETyJIUPOBAHUSI TPAKIAHCKUX OTHOIICHUH METOJIOB,
KOTOpPOE€ B KOHEYHOM CUETE MPHUBOJUT K MCKAKEHHUIO MPAaBOBON M COIUAILHON
JeHCTBUTEIIBHOCTH.

Crnemyer Bcerna IMOMHHTB, YTO KOPIIOPATHBHOE 3aKOHOAATEIBCTBO — 3TO
(KaKk W TpaXJaHCKOE TMPaBO B LEJIOM) TMpaBO CBOOOJHOIO YEIOBEKa,
MIO3BOJISIONIEE €My CaMOCTOSTENBHO W 0€3 MPHUHYKIACHHUS MPUHUMATH PEIICHUS
OTHOCHUTEJIBHO CBOETO MMYILECTBA M CBOMX OTHOILEHUH C JPYTUMH JHILIaMH, HO
TpeOyromee OT Hero OTBETCTBEHHOCTH 3a COOCTBEHHBIC JCHCTBHUS W
HEJOMyCTUMOCTH HapyliaTth mpaBa Apyrux Juil. CoBpeMeHHbIe HaM COOBITHS,
MPOMCXOJSIIIAE B MHUPE, CBHIETEIBCTBYIOT O TOM, YTO HEIOCTATOYHAs OXpaHa
3aKOHOJIATeNIbHOW OCHOBBI TI'PaXKJIAHCKUX CBOOOJ, paBEHCTBA CYyOBEKTOB
UMYIIECTBEHHOTO  000pOTa, aBTOHOMHWH  BOJIM, JIMCHO3UTHBHOCTH B
pPEeryJIMPOBAaHUH KOHTPAKTHBIX OTHOIIECHWH, OTpaHUYCHHs 3J0yNOTpeOIeHUt
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MOJIO)KEHUEM M T.II. MOXKET MPHUBECTH K KAaTacTPO(PHUECKUM COIUAIBHBIM,
SKOHOMUYECKHM U MOJUTUYECKUM ITOCIIEICTBUAM.

B To ke Bpems, IOpUIMYECKHE MOHITHS KOPHOPALMH, KOPIOPATUBHOIO
3aKOHOJIATEIbCTBA M KOPIIOPATUBHBIX IPABOOTHOIICHUH JOJKHBI IOJYYUTH
OJIHO3HAYHYIO, [IPEXK/IE BCEr0, TEOPETUUECKYIO OCHOBY. B Ka3zaxcTaHCKOM IpaBe
IIOKa €nle HEeT OKOHYATEJbHO COTJIACOBAHHBIX IO3UIUHA OTHOCUTEIBHO
CoAEp)KaHUS ITUX MMOHITHH.

AHanM3UpoOBaTh pa3Hble TOYKU 3PEHMsI MO 3THUM BOIIPOCAM B paMKax 3TOrO
BBICTYIUICHUS] HET BO3MOKHOCTU. OJTHAKO OTMETUM, YTO B ONPEICIICHUH TOTO, YTO
€CTb KOpIIOPaTUBHBIE OTHOILEHWs, 32 OCHOBY MOXHO B3ATh MHeHue M.K.
CyneiiMeHOBa O TOM, 4YTO KOPHOPATUBHBIC OTHOIICHUS — 3TO OTHOIICHUS,
«CBSI3aHHBIE C YYacCTUEM B KOPIIOPATUMBHBIX OPraHM3ALMUSAX WU C YIPaBICHUEM
umm» [9, c. 23 — 24]. Ilpu TakoW MO3UIIMH, OJHAKO, TUCKYCCHOHHBIM SIBIISCTCS
BOIIPOC O TOM, BKJIFOUAIOT JIU (JOJDKHBI JIM BKJIFOYATh) KOPIIOPATUBHBIE OTHOIICHUS
TaKX€ U OTHOIIEHUS IO YUYPESKICHHUIO FOPUIMUYECKOTO JHIA (XOTS 3TU BOMPOCHI
Yalre BCEro peryupyrTcs KOPIOPaTUBHBIM 3aKOHOIATEIbCTBOM).

B cBoro ouepenp, cyObEKTOM PETryJIMPOBAHHUS WMEHHO KOPIOPATUBHBIM
3aKOHOJIaTEJIbCTBOM CJIEAYET MPU3HABATh TOJIBKO TaKWE KOPIIOPALIMH, KOTOPBIE
MOCTPOEHBI Ha OTACJIICHUH YYacTHsl B YCTABHOM KaluTaje IOPUANYECKOTO JIUIA
OT YIpaBJICHUS UM, Ha €ro IOPUINYECKOH CaMOCTOSITEIIBHOCTU U €ro
MMYIIECTBEHHON OTBETCTBEHHOCTH IO CBOUM O00s3aTeIbCTBAM, a TakKKe Ha
yVOpaBIE€HUH UM TOJBKO TOJ OTBETCTBEHHOCTh €ro HaJJIeXalluM 00pazom
c(hOopMUPOBAHHBIX OPTAHOB.

KopnopaTuBHBIM 3aKOHOATETBLCTBOM HE PETYJIHUPYIOTCS OTHOILIEHHUS, HE
CBSI3aHHBIE C JICSITEIBHOCTHIO M YIIPABJICHUEM IOPUIAUYECKHUX JIUII, SIBIISIOIINXCS
XO3SUCTBEHHBIMU OOIIIECTBAMH, KOMIaHUSAMU. PerynupoBanue X03sHCTBEHHBIX
TOBApUIIECTB, KOONIEPATUBOB, HEKOMMEPUECKUX O0BEAUHEHUN OCYIIECTBIISIETCS
HopMamu ['K u 3akOHOIATENBHBIX aKTOB, HE COCTaBISIOIIUX COOOW HOPMBI
KOPIOPaTUBHOI'O 3aKOHO/IaTEIbCTBA.

I1l. Kopnopamuenoe ynpaenenue:
OCHOBHbLE 0COOEHHOCIU U MEHOEHYUU PA3GUMIUSL

Oco00i1 00s1aCThI0 KOPHOPATUBHBIX OTHOILIEHUH SIBJISIETCSI KOPIOPATUBHOE
ynpasnenue. CoracHo IIpuHumnam kopriopatuBHoro ympasiaeHuss OOCP B
penakuuu 2023 roma, KOPIOpPATHBHOE YMPABICHHWE TPEICTABISACT COOOM
«CHCTEMY B3aMMOOTHOIIEHUN MEXIy MEHEIKMEHTOM KOMIIAHUHU, €€ COBETOM
JTUPEKTOPOB, €€ aKI[MOHEpaMH M 3aWHTEpecOBaHHBIMU JulaMu. Koprnopatuaoe
YOPAaBIEHUE TAKXKE ONPENENseT CTPYKTYpy, C IIOMOLIbIO  KOTOpPOH
YCTaHABIIMBAIOTCS LENU KOMIIAHUH, a TAK)XKE CIOCOOBI TOCTHIKEHUS 3TUX LieNei
Y MOHUTOPUHT pE3yJIbTAaTOB EATEIbHOCTU» [7, . 6].

B kazaxcTraHckoM mpaBe MMeeTCs JieranbHas 1e(UHULUS ITOrO MOHSITHS,
OTpa’K€HHAs B aKTaxX PeryJMpoBaHUs OAaHKOBCKOW AesTenbHOCTH. OHa BO MHOTO
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CXOJlHa C ompexaeneHueM, npeanoxeHHbiM B Ilpunmunax ODCP, onnako B
OpOUTY OTHOILIEHUH MO KOPHOPATUBHOMY YIPABICHUIO OHA TaKXKE BKIIIOYACT
PYKOBOISAIIMX pabOTHUKOB M (moyemy-To!) ayauTopoB OaHKOB. XOTA H
npelHa3HayYeHHas: pPeryjJupoBaTh CTaTyc OaHKOB, MpPU HEOOXOJUMOCTH, 3Ta
neUHUIHS, SIBISISICH IPABOBOM HOPMO, MOKET IPUMEHSTHCS 110 AaHAJIOTUH.

B cBoro ouepenp, kazaxcranckuil Kopekc KOpmopaTUBHOTO YIpPaBIICHUS
(KKYVY) omnpenensier kopiopaTUBHOE yIIPABJICHHUE, B MTOJHOW MEpPE BOCIIPOU3BOIS
nedununmio, comepxkamyrocs B Ilpuamunax OOCP [3, c. 4]. Cam KKY nHe
SBJISICTCS MCTOYHUKOM TPABOBOTO PETYJIMPOBAHUsA, OyIy4dH MpeAHa3HAYCHHBIM
CIy)XHUTh HAIIMOHAJIBHBIM CTAHJAPTOM KOPIIOPATUBHOTO YIPAaBJICHHUS B
Kazaxcrane [4, ct. 26-2]. Onnako, nockoiabky KKV paspaboran u cormacoBan
HE B IOJIHOM COOTBETCTBUU C MPUMEHHUMBIMU HOPMAaMH 3aKOHa (IMIPUHSTHIMHU
nocie ytBepxkaeHus KKYVY), ero mpusHanue u UCIONB30BAHME WMEHHO Kak
TAaKOro HAallMOHAJILHOTO CTaHJApTa elle OcTaeTcs He OeccropHbM. Bmecte ¢
TeM, 0€3yCJI0BHO, OH B JII0O0OOM CIIy4ae COXpPaHSAET CBOIO LIEHHOCTh KaK UCTOYHUK
uaen s GopMUpOBaHHS COOCTBEHHBIX CUCTEM KOPIMOPATUBHOTO YNPaBJICHUS B
OTJIEIIbHBIX KOMITAHUSX.

Hecmotps Ha TO, 4TO BCe 3TH ONpENEICHUS MO3BOJIAIOT IOJYYUTh
IpEJCTaBICHUE O CyObEKTax U COJAEpKaHMM OTHOLIEHWH B o0JacTu
KOPIIOPAaTUBHOTO YIPABICHUS, OHU MPEACTABISIIOTCS HE OE3yNpPEedyHBIMH C
IOPUAMYECKON TOYKHU 3PEHHUs, MOCKOJbKY, HAallpUMEp, B KauecTBE CyOBEKTOB
OTHOLIEHWHA  MpeaycCMaTpUBAIOT  HeNpaBoCyOBEKTHbIE  OoOpa3zoBaHud (B
YaCTHOCTH, OpraHbl KOMIAHMHM), a TaKKe HEeJOCTaTOYHO OIPEIEICHHO
YKa3bIBalOT HAa 0OBEKT COOTBETCTBYIOLINX MPABOOTHOLICHUH.

IToaTOMY, B TpaAMIUAX Ka3aXCTaHCKOW MPAaBOBOW TEOPUH IPEACTABIIACTCS
1esecooOpa3HbIM - OMpEAEIUTh KOPIOPAaTUBHOE YIPABIEHHE KaK CHCTEMY
yOpaBleHUs KOpIopalueil, BKIIOYAIONIYI0 OpPraHU3alUOHHYI0 CTPYKTYpY
KOMIIaHUM, €€ BHYTPEHHUE MPaBUJIa U OM3HEC-TIPOIIECCHI, a TAKKE MPAKTUKY UX
coONIOAeHHs, C TIOMOUIbI0  KOTOPBIX  OCYILECTBISETCS  PYKOBOJICTBO
JeSITeIbHOCThIO0 KOMITAHUH, KOHTPOJIb HaJl Hel, 1 o0ecreunBaeTcsi CoO0IeHHEe
IpaB 3aMHTEPECOBAHHBIX CTOPOH.

CyObeKkTaMH OTHOIIEHUN TO KOPIMOPATUBHOMY YIPABICHUIO SIBIISIOTCS
camMa KOMIIaHMSI B JIMIIE €€ OpPraHOB U €€ JOJDKHOCTHBIE JIMIA, a TaKkKe ee
aKIMOHEepbl / YYaCTHUKH, OCYLIECTBIISIONIME CBOM TNpaBa B OTHOLICHUH
KOMITAHWHM TIOCPEACTBOM peajn3alMi KOMIIETCHIIMH OO0IIero coOpaHus
AKIIMOHEPOB / YYaCTHUKOB WJIM MOJIa4X TPOU3BOTHOTO HCKa.

C y4eToMm BBILIEU3NIOKEHHOTO, clieAyeT nmoHumarh, yto 'K mpaktuuecku
HE peryjupyeT KOpIOopaTHMBHOE YyIpasieHHe. bosiee TOro, KoprnopaTtuBHOE
yIOpaBlieHUE HE peryjaupyercs B IOJIHOM oObeMe M HOPMaMHU COOCTBEHHO
KOPIIOPAaTHUBHOTO 3aKOHOAATeNbcTBa. M puiocopckuM BOmpocoM sIBISETCS TO,
HACKOJIbKO KOPIIOPATHBHOE 3aKOHOJATENbCTBO BOOOIIE JOHKHO PEryIHpoBaTh
KOPIIOPaTUBHOE YIIPaBJICHHUE.
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B wyactHOCTH, 3aKOHOIATENBCTBO MOXET (M JOJDKHO) O0OeCHeyuTh
coONIOZCHHE  TOJNIBKO  HEKOTOPBIX M3  KOMIIOHEHTOB  HaJJIeKaIlero
KOPIIOPaTUBHOI'O YNpaBiI€HUS (OHUM OTPAKEHbl B IPEAJIOKEHHOM BBILIE
ONpe/ieNIiecHU:  KOPIOpaTUBHOTO  ympasiieHusi). bonee Toro, BuguTcs
HEOOXOJUMBIM YCUJICHHE 3aKOHOAATEIBHOIO PETYJIMPOBAHUS IO LEIOMY PALY
COOTBETCTBYIOIIUX MOMEHTOB (B YACTHOCTH, B PEr'YJIUPOBAHUHU KOPIIOPATUBHOTO
YCTPONCTBA, CTaTyca JOHKHOCTHBIX JIUI] KOMIAHUH U, BO3MOKHO, B TPEOOBaHUH
YTBEPKACHHUSI HEKOTOPBIX KOPIIOPATUBHBIX MOJUTHK U KOJIEKCOB (HE TOJBKO,
KOJIEKCa KOPIIOPATUBHOTI'O YIIPABJICHUS) KOMIIAHU).

Bmecre ¢ TeM, ONBIT CBUJAETENBCTBYET O TOM, YTO CYILECTBEHHBIM
KOMIIOHEHTOM HaJUIeKalllell CUCTEMbl KOPIOPAaTUBHOIO YIIPaBJIEHUs SIBISIETCA (U
JOJDKHA TIPU3HABATHCS ) MIPAKTHKA COONTIOACHHS B KOMIAHNH COOCTBEHHBIX TOJIUTHK
U npaBuil. [Ipyu 3TOM COOTBETCTBYIOILME MIPOLIEAYPBI U TAKOE COOJIIOJIEHUE HE MOTYT
XOTb B KaKOW-TO cTerneHu 3(p(HEeKTUBHO peryInpoBaThCs 3aKOHOM.

Crnemyer mMOHMMAaTh, 4YTO OCHOBOH / 3aJOrOM XOpOIIEH MpPAaKTHKH
KOPHOPAaTUBHOTO  YOPABJIEHUS SIBISETCS HE CTOJIBKO 3aKOH, CKOJIBKO
NPEINONOKEeHNE / TPE3yMIIHUs OTBETCTBEHHOTO H  IPOQECCHOHATHLHOTO
OTHOIICHHSI KOPIIOPATUBHBIX JOJDKHOCTHBIX JIUL (TUPEKTOPOB U MEHEIKEPOB)
KoMIanuii. B obecrieueHn COOTBETCTBUS TAKOW MPE3YMITIIMHU 3aKOH OTPaHUYCH
B BO3MOXKHOCTAX BO3JeHCTBUS. Hampumep, 3akoH MOKeT TpeOoBaTh M30paHUs
ONpEENIEHHOr0 YHcia HE3aBUCUMBIX JIUPEKTOPOB, HO oOOECleueHHue Hux
JNEHCTBUTENILHOW HE3aBUCUMOCTH M OOBEKTUBHOCTH CYXKJICHHH, KOHTPOJIb
HaJJIeXxallel OlEeHKU UCIIOJHEHUS] UMU CBOEHM POJIM U MHOTHE JPYrHe acleKThbl
HE MOTYT O00€CleuMBaThCS 3aKOHOM. OTO MOXKET OBITh JIMIIb XOpOIIeH
MIPAKTUKOM MOBEAECHUS TUPEKTOPOB U MEHEIKEPOB.

[TosToMy B GOJBIIMHCTBE BOIMPOCOB, OTHOCSIIUXCA K KOPIOPATHBHOMY
YIOPaBIEHUIO 3aKOHO/ATENIbHOE PErYJINPOBAHNE MPOCTO HEBO3MOXKHO. B cBs3mM
C 3TUM NOJMTUKA M METOJOJIOTM B 00JAaCTH KOPIOPAaTUBHOIO YHpPaBJICHHUS
pacCUMTHIBAIOT HA CO3HAHUE TEX, KTO BOBJEYEH B 3Ty c(epy OTHOLIEHHI: Oe3
OTBETCTBEHHOT'O ¥ OCO3HAaHHOTO IOAXO0/a JOCTHUKEHHUE LEJIEH KOPIOPAaTUBHOIO
yOpaBieHus (B T.4. LeJieil yCTOWYMBOrO pPa3BUTHS) MOXKET OBITh WILIFO30PHOMN
uaee. Hanpumep, HaydHblE HCCIENOBAaHUS IOCIENHUX JIET MOKA3aJIM, YTO
INPUCYTCTBUE IKEHIIMH B COBETaX JAUPEKTOPOB KOMIIAHUN CIIOCOOCTBYET
YIIyUIIEHUIO PabOThl COBETOB, HO (hOPMAILHOE COOTBETCTBHUE PEKOMEHIAIMH O
TeH/IEPHOM pa3HOOOpa3uM B COCTABAX COBETOB JIUPEKTOPOB €IIe€ HE MPHUBEIO
KaKOMY-TO OIIyTHMOMY YCTOWYMBOMY YJIYYIIEHHIO CUTYallMd B TJI00aJbHOM
Maciitabe, a TeM OoJiee - Ha JIOKaJIbHOM ypoBHE B Kazaxcrane.

CoBpeMEHHON MOJIENBI0 KOPIOPATUBHOIO YIPABIEHUS CUUTAETCS Takas
MHTETPUPOBAaHHAS CUCTEMa, KOTOpash B Ipoliecce YIpPaBIEHUS KOMIIAHUSMHU,
BEJICHUSI UX JAEATEIbHOCTH M MX B3aUMOOTHOLIEHUH C 3aMHTEPECOBAHHBIMHU
CTOPOHAMH YYMTHIBAET JKOJIOTUYECKUE, COLMalbHbIE W YIpPaBIIEHYECKHE
dakroper (OCKY / ESG) B memsix CONEHCTBUS YCTOWYHMBOMY Pa3BUTHIO.
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Ynomsayteie DCKVY-dpakropsl (ESG-dakTopsl) Takke ONpeneNsiroTcs Kak
(bakTopbl YCTOMYMBOIO pa3BUTHS, KOTOpPHIE JIOJDKHBI TMPUHUMATBHCS BO
BHUMaHME, B YaCTHOCTH, TpU (QOPMHUPOBAHUM U  OCYLIECTBICHUU
KOPIIOPATUBHOI'O YIPABJICHUS HA YPOBHE OTJEIIbHBIX KOMIAHHI.

KiroueBoit  XapakTepHCTUKOW TAaKOTO KOPIOPATUBHOTO  YIPaBIICHHSA
ABISIETCA  NPO(PECCUOHATBHOE  CTPATErMYecKoe PYKOBOACTBO  KOMITAHHUEH,
OCYILIECTBIJIIEMOE COBETOM IUPEKTOPOB. B 3aBUCMMOCTH OT TOro, HacKOJBKO
CO3HATEJIHO U MPOyMaHHO CPOPMHUPOBAH €€ COBET JUPEKTOPOB, 3aBUCUT yCIIEX
CYIIECTBYIOIIErO B KOMIIAHUU KOPIIOPATUBHOTO yMpaBieHUs. B CBs3M ¢ 3TUM Ha
r7100abHOM YPOBHE MPOJIOHKAETCS MOUCK U MPOJBUKEHUE HOBBIX MOJXOI0B IS
Toro, 4yTo0bl uaes ESG-uHTerpupoBaHHOTO KOPIIOPATUBHOTO YIPABJICHUS CTAJIO
MOBCEMECTHOM NpakTUKoil. OJIHON U3 TaKMX COBPEMEHHBIX KOHIEMHIIHA, KOTOPbIE
MO3BOJISIIOT CMOTPETh Ha TPOLIECC YIYYIICHHS B KOMIIQHHUSAX MO OTACIHHBIM
yrioM 3penus, sBisercs konuernuus DEI (diversity, equity, inclusivity) —
pa3Hoobpasue, CripaBeAJIuBOCTb, UHKIIFO3UBHOCTb.

PaznooOpasue, cripaBeyIMBOCTh M MHKJIIO3UBHOCTH YaCTO IPYHIUPYIOTCS
BMECTE, MOCKOJIBbKY OHHM B3aMMOCBS3aHBI, M TOJBKO B TaKOM COYCTaHHH
MPOSIBIISICTCS X UCTUHHOE BIIHSIHHE.

PazHooOpaszue oTHOCUTCS K TOMY, KTO MpPEJICTABICH B COCTAaBE OPraHOB
KOMIIAHUM U B TPYAOBOM KOJUIGKTUBE B IefloM. HekoTopble mpumMepbl
pasHooOpa3usi Ha pabouyux MecTax BKIIIOYAIOT T'€HIEpPHOE pazHooOpaszue (KakoB
COCTaB MY’KYMH, SKEHIIMH M HEOMHapHBIX JOJEH B JaHHOM MOMyJsIuu?),
BO3pAacTHOE pa3HoOoOpasue (SBISIIOTCS JM WIEHBI COBETa JUPEKTOPOB WIIH
PabOTHUKHM KOMITAaHUHU B IEJIOM MPEJCTaBUTENSIMUA B OCHOBHOM OJIHOTO TIOKOJIEHHS
WIN €CTh CMEIIaHHbIe BO3PAcCThI?), 3STHUUECKOE pa3HooOpa3ue (MMEIOT JIM YICHbI
COBETa JUPEKTOPOB WM PAOOTHUKM KOMIIAaHMM B OOIIME HAIMOHAIBHBIE WM
KyJIbTYpHBIE TPaJULIMHI, WK OHU UMEIOT Pa3HOE MPOUCXOXKIEHHE?).

CripaBeyIMBOCTb O3HAYaeT CIIPABEUIMBOE OOpaIlleHne CO BCEMHU JIFOJbMH,
IPY KOTOPOM CYIIECTBYIONME HOPMBI, TPAKTHKA U TIOJIUTHUKA TAPAHTUPYIOT, YTO
UJIGHTUYHOCTh HEe OyAeT MpeJCKa3blBaTb BO3MOXKHOCTU WIIM pe3yJbTaThl Ha
pabouem Mmecre. CrpaBeJIMBOCTh OTIMYAETCS OT pABEHCTBA TOHKHM, HO
BaXHBIM 00pa3oM. B To BpeMmsi kak paBEHCTBO IpeIIOJaraer, 4ro KO BCEM
JIOASIM ~ CIIEMyeT OTHOCUTHCS  OJMHAKOBO, CIIPABEIUTMBOCTh  YYUTHIBACT
YHHUKaJIbHbIE ~ OOCTOSITENIbCTBA  YEJIOBEKa, COOTBETCTBYIOUIMM  00Opa3zom
KOPPEKTUPYsI oOpalieHne, 4ToObl KOHEYHBIA Pe3yIbTaT ObLT PaBHBIM.

WHKTI03UBHOCTh OTHOCHUTCS K TOMY, KaK COTPYIHUKH BOCIPHUHHMAIOT
CcBOe pabouee MeCTO, U B KaKOW CTENEeHM KOMIIAaHMEW OXBaThIBAIOTCS BCE €€
COTPYAHMKH, TIO3BOJIIET JM OHA MM BHOCHTHh 3HAUMMBIA BKJIAJ pa3BUTHE
KoMIaHuu. KoMmmaHum, KOTOpble HaMepeHbl HaHHUMAaTh Pa3HOOOPa3HYIO
pabouyio Ccully, TakXke JOJDKHBl CTPEMUThCS pa3BUBaTh JAOCTATOYHO
WHKJTIO3UBHYIO KYJIBTYPY, YTOOBI BCE COTPYTHUKH YyBCTBOBAIM, YTO UX TOJIOCA
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OyIoyT yciblllaHbl, YTO KpaiHE Ba)XKHO, €CJIM OpPraHM3alMH XOTAT COXPAaHUTh
CBOM TaJIaHTHI M PACKPBITh NOTEHIIMAJ CBOEH pa3HOOOpa3HOM paboyeil CUIIbL.

[ToMumo cmocoOCTBOBaHMS MPUOBUIBHOCTH KOMIAHHWH, BBIACISCTCS
CJIEAyIOUIME €lle IATh KIHYEBbIX 00JacTeil, B KOTOPBIX HMHKIIIO3MBHOCTh U
pazHooOpa3ue MOTYT CYIIECTBEHHO MOBIHUATH HAa OOMyI0 3((HEKTUBHOCTH
KOMIIAHUU: NPUBJEYEHHE TaJaHTOB (OpraHM3aludu, KOTOpble CIEIAT 3a
JneMorpaguuecKuM npoduiaeM CBOMX COTPYAHUKOB, MOTYT Jy4YIlle YIepKUBATh
JYYIIUX COTPYIHUKOB, OJHOBPEMEHHO ciels 3a TeM, 4TOObI pa3HOOOpa3HbIE
TaJIaHTBl HE OBUIM MOTEPSIHBI), YIYUIICHUE KauyecTBa MIPUHATHUS KOPIIOPATHBHBIX
U YOpaBJICHYECKHX pelleHui (pa3HooOpa3ue IMO3BOJISET HCMOJIb30BaTh
MHOYECTBO TOYEK 3PEHUS B MEPUOJIBI, KOTIa HEOOXO MBI O0JIee COBEPIICHHBIC
HaBBIKU PELICHUs MpoOJIeM U BHUJICHUE), MOBBILICHUE TOHUMAHUS KIUEHTOB U
MHHOBAIMM (pa3HOPOJHbIE KOMaH/Ibl OOBIYHO O0Jiee€ MHHOBALIMOHHBI U JIydlle
OPEIBUAAT HW3MEHEHHUs), TOBBILICHHE MOTUBAllMM U YJOBJIETBOPEHHOCTH
COTPYJIHUKOB, a TAK)KE yJy4lIeHHE [NI00aIbHOT0 UMU/JIKa KOMITaHUH [7].

CoBeTbl TUPEKTOPOB SBISAIOTCS areHTaMU KPUTHUYECKUX MEpEeMEH.
O¢ddekTuBHBIE COBETHI AUPEKTOPOB — 3TO TaKHE, KOTOPHIE TPOJIOJDKAIOT
BBISICHATD, JIEJIAIOT JIM OHU M PYKOBOJICTBO KOMIIAHUHU JIOCTaTOYHO YCHUJIMH AJIs
CTUMYJHUpPOBAaHUS WM3MEHEHMH, U €ciau Ja, TO B Kakoil crteneHu. CeromHs
IIOBECTKU JIHS COBETOB TUPEKTOPOB 00JIee HACHIIIEHbI, YeM KOTJa-1100 Mpex/e,
a po0JIeMbl ¥ HOBBIE 00JIaCTH, 32 KOTOPBIMU COBETaM JUPEKTOPOB HEOOXOIUMO
OBITH B Kypce, TOJIBKO BO3pacTatoT. [I0CKOIbKY KOMIIAHUM CTpEMSTCS CO37aTh
Oosee crpaBenauBble U cOaTaHCUPOBAHHBIE OPTaHbl YIPABIEHUS C PealbHbIM
pasHoOOpa3ueM B3IVISJIOB, JUPEKTOpaM HEOOXOAMMO MPOJOKATh YAEIAThH
BHHUMaHUE TeHJEPHOMY MapUTETY JJIs TOCTHKEHHUS Tporpecca.

PazHooOpa3zue B coBeTax JMPEKTOPOB KOMIAHMH HMEET OrpOMHOE
3HaueHue. CocTaB coBeTa JAUPEKTOPOB SBISETCS BaXXHBIM  aCHEKTOM
KOPIIOPAaTUBHOTO yINpaBieHus, oMHUM u3 croinoB ESG-mpoduns xommnaHuu.
Cuuraercs, 4ro 0oJyiee TEHIIEPHO-PA3HOOOPA3HBIM COBET TUPEKTOPOB MOXKET
JAydlle TPEACTaBIATh KOMIIAHMIO MM HWAECHTH(QHUIHUPOBATHCS CO CBOMMH
KJIMEHTaMM, I[peajaratb pa3HOOOpa3Hble HJEM M IOMOTaTh KOMIIAHUU
KOHKYPUPOBATh M aalTHPOBATHCS K M3MEHEHHSIM B CBOEH oTpaci [6].

CornacHO WHCCIEAOBaHUSIM, NPEICTABUTENBCTBO MKEHIIWH B COBETax
JUPEKTOPOB M HA PYKOBOAALIMX JIOJDKHOCTSX MPHUBOAUT K TOBBILICHUIO
MIPOU3BOIUTENILHOCTH (monoxuTenbHas peHTa0eNbHOCTh KanuraJa,
pPEHTAa0ETbHOCTh AaKTHBOB, PEHTA0ENbHOCTh WHBECTUIMII), Oo0jiee BBICOKHM
OyXraaTepckuM J0XOoJaM M TMOJIOKUTEIbHOMY BIUSHUIO Ha YIpaBlIEHUE
pUcKaMH M B3auMMOAEWcTBHE C cooOmectBoM. Hampumep, komMmaHum c
OOJIBITUM TEHJEPHBIM pa3HOOOpa3ueM B COBETE IUPEKTOpoB Ha 60% wuamre
CHIDKAIOT HHTEHCUBHOCTh JHepromorpebrneHus, Ha 39% wale COKpamaroT
BBIOPOCHI MMAPHUKOBBIX Ta30B U Ha 46% wyalle COKpaIarT MOTPEOIICHUE BOIBI.
ITpu 5TOM BO BCEM MMpE >KEHUIMHBI 3aHUMAarOT Julb 19,7% MecT B coBeTax
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nupekTopoB, 6,7% mpencenareneii  COBETOB  AMPEKTOPOB, 5% MOCTOB
reHepaibHbIX TUPEKTOpOoB U 15,7% nomkHoCTel (GUHAHCOBBIX TUPEKTOPOB [2].

[To Bompocy ¢opmupoBanust coBeTa gupekTopoB KoHmemnuss DEI
OCHOBBIBAa€TCSI Ha TOM, 4YTO B@KHO HE UCMHOJIb30BATH [0 YMOTYAHHUIO
UCTOpUUECKHE NpOo(GUIM OmbITa NMPH W30paHUM UWIEHOB COBETAa JAMPEKTOPOB.
HyxHo Bcerna 3amaBaThb Takue BOIIPOCHI, KaK: UMEEM M Mbl HEOOXOIMMOE
COYETaHWE HABBIKOB W OIBITA, YTOOBI JOOWUTHCS ycCIexa B CBETE CIOKHOCTEH
CETOJIHSIIHErO JIHS; B KaKOW CTENEHH MBI, KaK COBET JUPEKTOPOB, COOIIIO/IaeM
OCTOpPOYKHOCTh TpU BBIOOpPE KAHIUJATOB B COBET JUPEKTOPOB WM BBICILIEE
PYKOBOJICTBO; cOOMpaeMcsl 11 MbI TI0 YMOJUYAHHUIO CYXaTh MOUCK KaHAWIATOB C
UCTOPUYECKHM  OIBITOM  MpPEIBIAYLIEr0  ONbITa  padOThl  IE€HEpaIbHBIM
JTUPEKTOPOM, UM MBI TOTOBBI MOMTHU HA PUCK, YTOOBI HAMTH JTUAEPOB OYyIyIIEro;
HACKOJbKO MHOTO BHHMMAaHHUS Mbl yJEISIEM MPEIbIIyLIUM JIOJDKHOCTSIM B
PYKOBOJICTBE WJIM COBETE AUPEKTOPOB IO CpPaBHEHHIO C HAOOpOM HaBBIKOB,
CIIOCOOHOCTEMH, TUAEPCTBA U JICIIOBOI XBaTKH, KOTOPBIE MOTYT HEMpeTHAMEPEHHO
UCKJTIOUaTh Psi/l BHICOKOKAYE€CTBEHHBIX KaHAUIAaTOB-KEHIIIMH?

[Ipu sTOM HEOOXOIHMMO MpPOSIBIATH TBOPYECKUN MOJIXOJ K CO3/IaHUIO
3¢ ekTUBHON MPaKTUKKU YIPABICHUS KOMIIAHHMEH, CIpallluBaTh ce0s: Kakue
TBOPUYECKHE DPELIEHUS MOTYT HPHUMEHSTb PYKOBOACTBO M COBET JAUPEKTOPOB,
4TOOBl TPEJOCTABUTH JKEHIIMHAM OOJbIIEe BO3MOXKHOCTEH IS MOJIYYECHHS
ONbITAa YOPABJIEHUS; paccMaTpUBAIM JIM Mbl BO3MOYKHOCTH pa3MEIICHUS
KaHJIUJATOB C BBICOKMM ITOTEHIIMAJIOM B COBETAX JUPEKTOPOB HAIIMUX AOYEPHUX
KOMIIAHUM WIN JPYruX OpraHu3aiuii, 4ToObl CTUMYJIUPOBATh HE TOJBKO HAIIU
COOCTBEHHBIE OpPTaHbl YIPaBJIEHUS, HO U KOPIIOPATUBHbIE KaHAJbI POJIBUYKEHUS
B 0oJiee UPOKOM CMBbICIE?

B cBoro ouepenb, IPUMEHUTENBHO K WIEHAM TPYJOBOTO KOJIIEKTHUBA IIPU
peanu3any KaapoBOM MOJIUTUKM KOMIIAHUM M 00ecnedyeHHs BHYTPEHHEIrO
KapbepHOro pocTa pabOTHUKOB KOMIIAHUM TaKXKe OYEHb BaXXHO PETYJISPHO
IpOBEPATh JaHHbIE W TMpOrpecc JAEHUCTBYIOUIEH B KOMIIAHUHM CHCTEMBI
IPOJBMKEHHSI C NOMOIIBIO aHAIW3a TAaKUX BOIPOCOB, KaK: YAEISAEM JIM MbI
JIOCTaTOYHO BPEMEHU MPOBEPKE HAIUX JAHHBIX U PE3yJIbTaTOB HAIIUX YCUINN
[0 TPOJBMXEHUIO JKEHIIMH; KaK OBICTPO B COCTAaB HAIIUX TOI-MEHEIKEPOB
NOOABJSAIOTCS JKEHIIUHBI, MTPOABUTAIOT JM HAIIM CHCTEMBI MPOJIBUKECHUS
JKEHIIUH TaKUMH K€ TEMIIaMH, KaK U MY>KUMH; TEPSEM JIM MbI )KEHIUH-INAEPOB
B IIporecce npoasmkenus? [1]

IV. 3axnrouenue
Mpbl sBisieMCS CBUICTENIMU AaKTUBHBIX M3MEHEHUM Ha JIOKAIBHOM U
r100aTbHOM YPOBHSIX BO MHOTHX AacCIEKTaxX JCSATEIHbHOCTH: IKOHOMHYECKOM,
DKOJIOTMUYECKOH, 00pa3oBaTeIbHOM, reomonuTudeckoir u apyrux. CiemoBaHue
nonutuke DEI, koTopas HaleneHa Ha CpaBeyIMBYI0 MHTErPAMIO B MPOLIECCHI
pa3BUTHUS U YIPaBICHUS KOMIAHHUH JIFOJIeH pa3HOOOpa3HO MICHTUIHOCTH, 1aeT
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BO3MO>XHOCTh KOMITAHHUSIM Pa3BUBATHCS YCTOMYMBO W cOanaHcupoBaHHO. Eciwm
OpraHbl KOMIIAHUH OyAyT OTpakaTh CYIIECTBYIOIICEe pa3HOOOpa3ue B OOIIECTRE,
TO B HUX 6YI[YT HOHHOHpaBHO BKJIFOUCHBI HpCI[CTaBI/ITeHI/I pa3HbIX KaTeI‘OpI/Iﬁ
rpaXKaaH, TO TaKWe KOMITAHMHM €CTECTBEHHBIM oOpa3oM OyayT padoTaTh Ha
07aro Bcero o0IIecTBa.

Tak Kak TakoH MOJXOJ HE MOXET PeryJIMpoBaThCs 3aKOHOAATEIbHO, OH
JIOJDKEH CTaTh YacThIO KOPIOPATUBHBIX MOJIMTHK / BHYTPEHHHUX MPABUI KaXkKI0M
KOMITAaHUHM M OCO3HAHHO COOJIFOIaThCS MU B CBOCH €XKETHEBHOM MPAKTHKE.
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Qazaxistanda korporativ miinasibatlarin tanzimlanmasi sistemina muxtasliflik,
adalatlilik va inkluzivlik prinsiplarinin tatbiq edilmasi

FARHAD KARAGUSOV®, BALZHAN BAISHEVA™

Annotasiya

Bu moqalado Qazaxistan sirkatlorindo  korporativ idaraetma (g¢lin ganunvericilik
bazasmn xiisusiyyatlari, korporativ idaraetma sisteminda muxtalifliyi, adalatliliyi va inkluzivliyi
(s6zdo DEI konsepsiyasy) tomin etmok U¢ln Xarici tasvig mexanizmlori vao daxili korporativ
motivasiyanin an uygun kombinasiyast ila baglh miislliflorin fikirlori aks olunmugdur. Qeyd
edilon tohlillor mixtolif nazori asaslandirmalar, beynolxalq va milli praktiki asaslar Uzra
aparimigdir. Olda edilan naticalar Qazaxistamin  bu sahada milli  ganunvericiliyinin
tokmillagdirilmasi Uzra ahamiyyatli hesab edila bilar.

Acar sozlar: korporativ minasibatlor, ganunvericilik bazasi, miilki ganunvericilik,
korporartiv idaraetmo, hiiqugi tanzimetma, korporativ hiiqug, tanzimetma subyekti.
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Implementation of principles of diversity, fairness and
inclusivity into the system of regulation of corporate relations in Kazakhstan
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Abstract

This presentation contains the authors’ opinion regarding the features of the legal
framework for corporate governance, the most appropriate combination of external incentive
mechanisms and internal corporate motivation to ensure diversity, equity and inclusion (the so-
called DEI concept) in the corporate governance system in Kazakh companies. The mentioned
analyzes were conducted on various theoretical bases, international and national practical
bases. The obtained results can be considered important for improving the national legislation
of Kazakhstan in this field.
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PROSESSUAL HUQUO

MUASIR DOVRDO MEDIASIiYAYA
MURACIOTIN NORMATIV HUQUQI TONZIMLONMOSI

ETIBAR OLIYEV*

Annotasiya

Mbaqalads miiasir dévrds mediasiyaya miiraciatin normativ hiiquqi tonzimlonmasi barada
masalo elmi kontekstda nazordon kegirilir. Qeyd edilir ki, mediasiyaya muraciaot proseduru
hayata kegirilorkon miiayyon mediasiya miinasibatlori yaranwr. Yaranan bu ciir miinasibatlor
muvafiq mediasiya-hiiguqg normalart vasitasi ilo qaydaya salinaraq tonzimlonir. Miivafiq
mediasiya-hlqug normalart isa, asasan, asagida gostorilon normativ hllquqi aktlarda tasbit
olunmusdur: Azarbaycan Respublikasinin Konstitusiyasi, Azorbaycan Respublikasimin Miilki
Moacallasi, Azarbaycan Respublikasimin Miilki-Prosessual Moacallasi, “Mediasiya haqqinda”
Azarbaycan Respublikasinin Qanunu, Azorbaycan Respublikasinin Ailo Macallasi, Azarbaycan
Respublikasimn Omok Mocallasi, Azarbaycan Respublikasimin Inzibati Xotalar Mocallosi,
Azorbaycan  Respublikasimin  Inzibati-Prosessual — Moacallasi, Azarbaycan — Respublikast
Konstitusiya Mohkomasinin Qorarlari, Azarbaycan Respublikasi Ali Mahkomoasinin aidiyyati
tizra miivafiq qararlari va s.

Acar sozlor: mibahisalorin alternativ halli, mediasiya prosesi, miibahisa toraflori,
mediasiyaya miiraciat, normativ hiiquqi tonzimlonma, mediasiya-hiiquq normalari.

l. Giris

Moalum oldugu kimi, dlinyada coarayan edon globallasma vo sosial-igtisadi
transformasiyalar soraitindo mdistoqil Azarbaycan Respublikasinda mediasiya
foaliyyati ilo bagh ictimai miinasibotlorin glinbogiin inkisaf edorok, Kkutlovi
xarakter almasi tendensiyast miisahido edilir [7]. Beynalxalq alomdo insan
hiiquqlarinin qorunmasi tizra foaliyyot ictimai-sosial hadisa kimi hor bir 6lkanin
milli infranstrukturda vacib yer tutur [2]. Belo ki, Olkonin hoartorofli toraqqisi
Ucun insan hiquglarmin tominolunma saviyyasi asas gostorici kimi 6nomli
amillordon biri sayilir. Azorbaycan Respublikasi 6z tarixi dovlet mustoqilliyini
barpa etdikdon sonra Umummilli Lider Heydar liyevin rohborliyi ilo diinya
birliyinin tamhiquglu Gzvino ¢evrilmis, osas ganun olan Konstitusiya
referendum yolu ilo gobul edilmis, bir sira qlobal layihalor gergoklosarak,
ananavi sosial-igtisadi vo idaroetma mexanizmlorinds ciddi doyisikliklor bas
vermaklo 6lkada yeni infrastruktur saholori yaranmis, beynolxalq alagoalor sferasi
genislonmis, hiiquqi dovlet quruculugu istigamatinds silsilo ganunvericilik
aktlar1 qobul edilorak, insanlarin azad, tohlikasiz vo fiziki cohotdon saglam
muhitdo  yasamasi, mdustagilliyin - méhkomlonmasi  vo  mahkomo-hiiquq
sektorunun inkisafi istigamatindo bir c¢ox ohomiyyatli todbirlor hoyata
kecirilmisdir. Tosadifi deyil ki, ulu éndar Heydor Oliyev bu istigamotds 6z
fikirlorini belo ifado etmisdir: “Azorbaycanda insan hiiquglarinin qorunmasi,
insan azadliglarmin tomin edilmasi homiso digget markazinds olmusdur. Insan

* Hiiquq elmlari doktoru, professor / Baki Dovlat Universiteti / email: a-etibar@rambler.ru
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hlqug ve azadliglarmin miidafiasi dovlstin ali mogsadidir” [4; 5]. Belo Ki, hor
kasin doguldugu andan toxunulmaz, pozulmaz va ayrilmaz hiiquq vo azadliglara
malik olmas1 barodo miiddoalar Konstitusiyada, konkret olaraq, 6z oksini
tapmis, eloco do insan hiiquglarinin miidafis tsullar1 miisyyanlogdirilmisdir.
Mudrik Ulu Ondorin elmi osaslara sdykanon ictimai-siyasi vo sosial-igtisadi
sferalarda ¢oxaspektli inkisaf kursu bazar iqtisadiyyatina ke¢id vo diinyada bas
veron globallasma prosesi fonunda o6lko Prezidenti conab ilham Oliyev
torafindon zanginlasdirilorak, yeni calarlarla vo ugurla davam etdirilir. Galacaya
istigamatlonmis bu sosial-iqtisadi vo huquqi islahatlar batin sahslords, 0
ciimlodon ohaliysa hiquqi xidmatlorin  gostorilmasi  sektorunda 6z misbat
noticalorini  vermokdadir. Dovlot bascist ilham Oliyevin dediyi kimi,
“Azorbaycanin miiasir inkisaf dovriinde hliqugi dovlst quruculugu va insan
hiiquglarimin miidafiasi sahasinda saylorin glclondirilmasi ddvlot siyasatinin
osas istigamatlorindon  biri  kimi  miosyyan edilmisdir. Azoarbaycan
Respublikasinda insan vo vatondas hliquq vo azadliglarinin tomin edilmosi
umumddvlat vazifasi hesab edilir. Hor bir vatondasin hiiququnun qorunmasi
bizim Gglin ¢ox oOnamlidir. Biz ganunun aliliyinin tomin olundugu, yiiksok
soviyyado soffafliq olan, hor bir insanin siilh vo omin-amanliq soraitinds
yasadig1 vo biitiin azadliqlardan istifado etdiyi comiyyst qururug™ [6]. Bu giin
Azorbaycanda vatondas comiyystindo misahido olunan dinamik sosial-igtisadi
inkisaf vo beynalxalg miunasibotlor sistemins inteqrasiya insan hiiquglarinin
mudafiosi sahosindo tominat mexanizmlorinin vo muvafiq infrastrukturun
tokmillosdirilmasini,  maddi-texniki  bazanin  modernlosdirilmasini,  bu
istigamotdo islorin beynolxalq standartlara tam uygun aparilmasini, biitovlikdo
hliquq idaraetms sisteminin 6lkanin sosial-igtisadi inkisafindaki rolunun daha da
artirllmasim1  zoruri edir. Azorbaycan Respublikasinda insan hiiquglarinin
mudafiosi Uzro Milli Foaliyyat Planinin tosdiq edilmasi (2006-c1 il), "Mahkomo-
hliquq sisteminda islahatlarin dorinlogdirilmasi hagqinda” Formanin (2019-cu il)
Imzalanmasi, “Mediasiya haqqinda” Azorbaycan Respublikasi Qanununun
(2019-cu il) vo digor normativ hiiquqi aktlarin gobul edilmasi sdylonilon
fikirlora parlag nimunodir. Eyni zamanda, geyd etmoliyik ki, nifuzlu ictimai
toskilat olan Heydor Oliyev Fondu insan hiuquqglar sahasinds mivafiq mudafio
vasitolorinin inkisaf etdirilmosini 6z foaliyyat istigamatlorindon biri kimi
muayyanlogdirmisdir vo bu faaliyyat sferasina aid proqram va layihslorin hayata
kecirilmosindo foal istirak edir. Bu baximdan, Azorbaycan Respublikasinin
Birinci vitse-prezidenti, Heydor Oliyev Fondunun Prezidenti, ISESKO-nun
xosmoramli safiri xanim Mehriban Oliyeva torafindon 6lkodos insan hiiquglarinin
mudafiosi sahasindo foaaliyystin guclondirilmasine vo  inkisafina, gonc
hiiqugstinas kadrlar naslinin formalasmasina gostarilon diqgst va gaygi, elaca do
verilon real tohfolor toqdirslayiqdir. Muasir dovrds yaradilmis koordinasiya
naticasindo Azorbaycanda beynalxalg alomds gabaqcil tacriibays oasaslanan
mediasiya institutu tosokkiil tapmis vo bu foaliyyst ndviniin inkisaf etdirilorak,
daha da genislonmosi ti¢lin miinbit sorait yaradilmisdir. Belo Ki, 12 fevral 2020-
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ci il tarixindo "Mediasiya Surasi” qeyri-kommersiya hiiquqi soxsin tasis
edilmasi, eloco do regionlarda miiasir standartlara uygun mediasiya
toskilatlarinin yaradilmasi proseslari adliyys sisteminin inkisafinda yeni marhala
olmagla yanasi, bu sahodo islahatlarin miasir c¢agiriglara uygun davam
etdirilmasine rovac vermisdir [7]. GOstarilon fundamental amillari vo mediasiya
foaliyyati sferasinda ictimai munasibatlorin pozitiv inkisaf meyillarini diggstos
cokarok, bu kontekstdo mediasiya hiquq elmi sahssinin muasir meyar vo
standartlar corcivesinds todqiq olunmasi aktualliq kosb edir. Comiyyotds
mediasiya foaliyyati ilo bagli miiayyan nov ictimai minasibatlor amala galir ki,
homin minasibatlorin hiiqugi tonzimlonmasi miivafiq hiiquq normalar1 vasitasi
ilo hoyata kegirilir. Bu kimi hlqug normalarinin mocmu halinda birlogmasi
mediasiya hiiququ adlanir vo o, Azorbaycan Respublikasinda milli hiiquq
sisteminds insan huquglart kontekstinde kompleks hiquq institutu statusuna
malik olan torkib hisso kimi formalasma morholosindadir. Qeyd etmoaliyik Ki,
vatondas comiyyatindo hor kosin azadliq hiiququ vardir. Belo ki, Azorbaycan
Respublikasinin Konstitusiyast votondaslarin azadliq hiiququnu tesbit edir
(maddo 28). Azadliq hiiququ, mahiyyot etibarilo, votondaslarin 6z iradosi
osasinda davramis imkanini ehtiva edir. Davranis imkani isa Vatondaslarin
istanilon harokati etmak hiiququdur, yani potensial imkanidir, istayidir [23, s. 9].
Belo hiqugdan faydalanarag, veotondaslar 6z aralarinda yaranan miibahisalori
Ugunci torafin (mediatorun) istirak ilo qarsiliqlt raziliq asasinda holl edirlor. Bu
proses mediasiya adlanir. Mediasiya prosesinin hoyata kegirilmasi zamani
yaranan ictimai munasibatlor mediasiya ganunvericiliyi ilo tonzimlonir [28, s. 4].
Mohz mediasiya munasibatlorini tonzimloyon mivafiq hiqug normalarinin
sistemi mediasiya hiiquq institutunu yaradir.

I1. Qanunvericiliyin tahlili

Mediasiya haqqinda méveud qanunvericiliys asason, mediasiya dedikdo
mubahiso toroflori arasinda yaranmis situasiyanin mediatorun vasitoGiliyi ilo,
qarsihigh raziliq osasinda hall edilmasi istigamotinds hoyata Kkegirilon proses
nozardas tutulur [28, s. 3].

Qeyd etmoliyik ki, mediasiya prosesinin hayata kecirilmasi prosedurlari
mediasiya haqqinda qanunvericiliklo xisusi gaydada tenzimlonir. Belo Ki,
mediasiya prosesi Azorbaycan Respublikasinin Ailo Macallasi (1999-cu il),
Omok Moacallosi (1999-cu il), Mulki Macallasi (1999-cu il), Mulki-Prosessual
Mocoallasi (1999-cu il), Inzibati Xotalar Macollosi (2015-ci il), Inzibati-
Prosessual Macallosi  (2009-cu il), “Mediasiya haqqinda” Azoarbaycan
Respublikasmin Qanunu (2019-cu il), “Vokillar va vakillik faaliyyati hagqinda”
Azorbaycan Respublikasinin - Qanunu (1999-cu il), Azorbaycan Respublikasi
Nazirlor Kabinetinin 05.09.2019-cu il tarixli 384 nomrali Qorart ilo tasdiq
edilmis “Mediatorlarin pesokar etik davranis qaydasi”, Azarbaycan Respublikasi
Nazirlor Kabinetinin 05.09.2019-cu il tarixli 385 nomrali Qorart ilo tasdiq
edilmis “Mediasiya prosesinin hoyata Kkegirilmasi Qaydasi”, Mediasiya
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Surasinin  15.04.2020-ci il tarixli gorarn ilo tosdiq edilmis ‘“Mediatorlarin
davranisi ilo bagl Reqlament”, mediasiya toskilatinin daxili nizamnamo qaydasi
va digar normativ hiiqugi aktlara asason hayata kegirilir [22; 32].

Mediasiya haqqinda ganunvericiliysa go6ra, miilki islor vo kommersiya
munasibatlari (xarici elementli mibahisalor do daxil olmagla),eloca ds ailo, smok va
inzibati hiiqug minasibatlorindan irali galon mubahisalor Uzra toroflor mediasiya
prosesinds bilavasito vo ya nimayondolori vasitasilo istirak edirlor. Toraflor
mediasiya prosesinds vakillarin, torcimagilorin, mivafig sahads ekspert vo
mitoxassislorin kdmayindan, eloca do informasiya hiiquglarindan [15] istifads eda
bilorlor. Taraflorin razilasmasi ilo mediasiya prosesinds digar soxslorin do istirak
etmosi mimkindur (MHQ, madds 24.4) [20, s. 22]. Burada sohbst mediasiya
prosesinds daha ¢ox istirak edon tomsilci (mivokkil) soxs kimi vakildan gedir.

Fiziki vo hiiquqi soxsloro yuksok keyfiyyatli hiqugi yardimin gostarilmasi
uzra vakillik faaliyyatinin asas prinsiplori, vakillarin hiiqugi statusu vo onlarin
Ozlnuidarasinin osaslart “Vokillor vo vokillik foaliyyati hagqinda” Azarbaycan
Respublikasinin 28 dekabr 1999-cu il tarixli 783-1Q ndémrali Qanunu (VFQ) ilo
muoayyan edilir [18, s. 20; 13; 29].

Belo bir magamu xiisusilo geyd etmoliyik ki, mohkomo icraati prosesindon
forgli olarag, mediasiya proseduru tarixi faktlar, milli mentalitet, sobabiyyat
alagoalari, mibahiss edon taraflorin hiiquglar va arqumentlori nazors alinmagla, tam
forgli bir konsepsiyaya osaslanir [8, s. 85-115]. Belo ki, qeyd edilon amillor
mubahiso edan toroflor arasinda barisiq sazisi oldo etmok Uglin asas sayilmir, yoni
burada muihakimo voziyysti yaranmir. Soziigedon konsepsiyanin diizgiin dork
edilmosi, tobii ki, hiiquqi yardim gostoron soxslorin mediasiya prosesindo
konstruktiv istiraki vo mibahiso edon torofloro proses orzindo effektiv dastok
verilmasi Uclin oldugca aktualdir. Mediasiya prosesindo asas diggst mubahiss edon
toraflorin galocokds yarana bilocak ehtiyac, monafe vo maraqglarina fokuslanir. Eyni
zamanda, toroflor iiglin onlarin bir-birini qarsiligh basa diismok vo mibahisani
tofsilati ilo dork etmak magsadilo interaktiv format vo amokdasliq soraiti yaradilir;
belo soraitds toroflor mubahiss tizro muvafig hall yolu imkani oldo edirlor. Belo hal
mediator torafindon idaro edilon vo asanlasdirilan, xUsusi struktura malik olan,
geyri-rasmi vo koniillii xarakter dastyan muoyyan bir prosesds tozahr edir.

Mibahiss isi tizro mediasiya prosesinds aktiv amokdasliq va konstruktiv
yanagma toqdim edon yardimgr soxslor mediasiyani idaro edon mediatorlara
aragdirilan problem Uzro razilasma variantlarina fokuslanmaqda samarali
kdmoklik gostarmaklo, toraflorin real maraqg, tolob vo ehtiyaclarini daha shatoli
sokildo ehtiva edon barisigin aldo olunmasma dostok vers bilorlor. Séhbot
mediasiya prosesinds tomsilgilik institutundan gedir [3, s. 8-14].

Mediasiya prosesina fokuslanmagin, eloca do onu aydin dark etmayin bir
nego Usulu movcuddur ki, homin tisullardan biri “mediasiya horokatlorini”
miubahiss edan toraflorin talob vo maraglarimi daha aydin miioyyanlogdirmays,
eloco do situasiyani otrafli sorh etmoys mivafiq imkan yaradan effektiv proses
Kimi nazardan kegirmoakdan ibaratdir.
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Moalum oldugu kimi, mediasiya prosesinds miubahisalondirilon masalo
Uzrahar bir tarafin irali stirdiyd tolobin, mévqenin, xahisin altinda maraq vardir.
Azarbaycan dilinin izahli lLigatino goro, maraq bir seya digget gostormok, bir
seyi bilmok, 6yroanmok havasi, meyili, arzusu demokdir [11, s. 235].

Mubahisalorin alternativ halli mediasiya prosesi vasitasilo hayata kegirilir.
Mediasiya prosesi dedikdo mubahisa zro gorar gobuletms prosesi, talablor irali
siron va 6z movgelarini, maraglarini arqumentlar ilo asaslandiran toraflor arasinda
formalasan qarsiligh tosir mexanizmi basa disiiliir. Lakin, mediasiya prosesi
moarhalalorinin asasinda duran fundamental realliq ondan ibaratdir ki, mubahisa
toroflori yalmz onlarin mévgelarinin necs gabul edilmasindan deyil, hom do onlarin
maraqlarinin neca tomin edilmasindoan asili olaraq, miivafiq garar gabul edirlor.

Mediasiyasahasindaki biliklori oturmok Vo istirak¢ilarin
mediasiyasahasindoki bacariglarini yenilomok ii¢iin “ADR Center”in mediasiya
morhalolori  Uzro metodologiyast uzunmiiddatli praktikaya osaslanarag,
mediasiya prosesinin morhalolorini asagidaki kimi forglondirir: hazirlq, birgo
sessiya, fordi sessiyalar vo yekun sessiya [12, s. 44-45; 25].

Gostorilon dord asas morhalo mediasiya haqqinda sorgunun — miraciatin
daxil olmasi tarixindon mediasiya prosesininyekunlasmasi vaxtina qoador
xronoloji ardicilligla boliiniir. Belo ki, mediasiyaya miraciotlo bagli proses
mediatorun vo toroflorin “hazirlanmasi” ilo baslayir - birinci morhals, birgs
acilis sessiyast vo ya “molumatlandirma” maorholasi ilo davam edir - ikinci
morhala. NOvbati Uglinci moarhalo olan fordi sessiyalar da, faktiki olarag, iki
etapdan ibarotdir — “arasdirma” vo “damisiglar”. Yekun morholo isa yekun
sessiyadir - dordiinci morhals; bu morhalays toroflorin raziliq alds edo bilib-
bilmamasindon asili olmayaraq, mediasiya prosesinin yekunlasdirilmasi ti¢iin
lazim olan biitiin zoruri islorin hoyata kegirilmosi daxildir.

Mediasiya hiquq institutunun xdsusi hissasi muoyyan struktur torkib
hissalordan ibaratdir ki, mediasiya prosesinin asaslar1 subinstitutu onlardan biri
sayilir [8, s. 8-45]. Mediasiya prosesinin osaslari dedikdo mibahisalorin
alternativ hall (MAH) vo mediasiyaya miraciot, mibahisalorin yaranma
sabablori, tahlili vo dinamikasi, miibahisalorin yaranmasinin va hoall edilmasinin
morhalalari, mibahisalarin hollina psixoloji maneslor, mediasiyaya miuraciatin
formalari, mediasiya prosesi vo onun morhalalori, eloco do mediasiyanin hoyata
kecgirilmasi ilo bagli yaranan digor miunasibatlori tonzimlayan hiquq
normalarinin sistemi basa distlr.

Mediasiya prosesinin ilkin, yoni baslangic moarholosi mahz mediasiyaya
muraciotdon baglayir. Malum oldugu kimi, comiyyatds tarixon mibahisalorin
alternativ holl (MAH) spektri tosokkiil tapmigsdir. Mediasiya da unikal proses
olarag, MAH spektrinin ohato dairosino daxildir. Mediasiya haqqinda
ganunvericiliya goro, mediasiya dedikdo mediatorun (mediatorlarin) vasitagiliyi
ilo toraflor arasinda yaranmis miibahisonin qarsiligli raziliq asasinda halli ilo bagli
muayyan olunan proses nozards tutulur [28, s. 3]. Bu kontekstdo mediasiyaya
muraciat proseduru xaotik sokildo deyil, ganunvericiliklo mioyyanlosdirilmis
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gaydada normativ hiquqgi aktlar osasinda hayata Kkegirilir. Bu modvzunun
aragdirilmasinda asas mogsad do mahz bu aspektin todgiq edilmasindan ibaratdir.

Eyni zamanda, huquq odabiyyati sahifalorinds gostarilir ki, mibahisalarin
halli Uzrs proseslords asagida gostarilon formatlar ehtimal edilir [12, s. 10-18]:

-transformativ mediasiya;

-asanlagdiric1 mediasiya;

-giymatlondirici mediasiya;

-Zarargcokmis-toagsirkar mediasiyast;

-Ombudsman proqramlari {i¢iin mediasiya;

-mohkamo mediasiyasi va S.

Mediasiyanin hoyata Kkegirilmasi iiciin ilkin sort kimi toroflor arasinda
yaranmig va Yya yarana bilocok miibahiss faktoru ¢ixis edir. S6hbat miilki islor vo
kommersiya mibahisalori (xarici elementli mibahisslor do daxil olmagla), ailo
munasibatlorindan irali galon mibahisalor, amok minasibatlorindan irali galon
mubahisalar vo inzibati hliqug munasibatlorindan irali golon mubahisalordon gedir
(MHQ, madds 3). Mediasiya ganunvericiliyinds tosbit edilmis hiiquq normalarina
uygun olaraq, ailo Vo amok miinasibatlarindan irali golon mubahisalor Uzra
mohkamaya miiraciot etmamisdon avval ilkin mediasiya sessiyasinda istirak tolob
olunur (MHQ, madds 28, 29). Ona gora do, mivafig mibahisays baxilmasi U¢lin
mediasiyaya miracist ilkin marholo kimi vacib shamiyyat kasb edir.

Qeyd etmoliyik ki, mibahisaictimai minasibatlorin torkib hissasi kimi,
adoton, toroflorin eyni bir masalo ilo bagl ziddiyystli maraglara malik
olduglarina inandigda omolo golir [16, s. 16-30]. Basqa sozlo ifado etsok,
mubahiss - fikirlorin, movgelorin, milahizalorin uzlagsmayaraq kosismasidir vo
bu zaman toroflor 6z mévgeyini midafio edorok garsi torafin dalillorini vo ya
arqumentlorini tokzib etmoyo calisir. Ictimai miinasibatlor inkisaf edorok
miurokkablosdikca, mibahisalarin da galizliyi vo amalagalma sobablori daha da
coxalir. Gostorilon bu amillor mibahisonin yaranmasina vo agirlasmasina, eyni
zamanda, onun praktik vo hiqugi hallina do tosir edir.

Miibahisanin mazmununu taskil edon aspektlori, sorti olaraq, iki qrup tzroa
forglondirmak mumkindur:

1. Mibahisanin “magsadi” (motiv vo arqumentlori) va agiq aspektlori;

2. Mubahisonin agkar olmayan (goriinmayan) vo askar edilmali olan
“subyektiv” aspektlori.

Bu, o demokdir ki, mubahiso edon toroflor totbiq edilocok mediasiya
ganunvericilik aktlarina, siibutedici amillors, faktlara vo mdvcud situasiyaya,
habelo miibahisonin goriinon aspektlorino aktiv digget yetirmoklo 6z hiliquqi
maovqgelorini formalagdirirlar; bela voziyyati aktiv yanasma da adlandirmaq olar.
Bununla yanasi, miibahisa toroflori mubahisanin asl ssbab va motivlarini,
homginin  mdbahisonin narahatliqlar, qavrayislar, qorxular, emosiyalar,
duygular, ehtiyaclar, doyorlor vo ya maraglar kontekstindo miayyan edilon
subyektiv aspektlori nazardon gagirirlar; belo mévgeys passiv yanagsma deyilir.
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Qeyd edilon amillor mediasiyaya ilkin miraciot zamani1 nozaro alinarsa,
hom mibahiso edoan toroflor, ham do mediator mibahisanin asl mahiyyatini,
moveud situasiyani va 0zlarinin hamin mibahisanin amala galmasinds rollarimi
daha yaxs1 vo aydin anlaya bilarlor.

Mediasiyaya muracistin normativ hiquqgi tonzimlonmasi ilo bagli masalo
Uzro qgeyd etmoaliyik ki, mediasiyaya miraciot proseduru hoyata kecirilorkan
mulayyan mediasiya minasibatlori yaranir. Yaranan bu cir minasibatlor
mivafiq mediasiya-hiiquq normalar1 vasitasi ilo qaydaya salinaraq tonzimlonir.
Mivafig mediasiya-hiiquq normalar1 iss, asasen, asagida gostorilon normativ
hiqugi aktlarda tosbit olunmusdur:

- “Mediasiya haqqinda” Azarbaycan Respublikasinin Qanunu [28, s. 18-
31]. Adigokilon ganunda (MHQ) mediasiyaya mdiracistlo bagli ictimai
munasibatlori tonzimloyon miivafiq hiiquq normalari 6z oksini tapmisdir. Bu
kontekstdo, mosalon, asagidakilar1 gostora bilorik: madds 21.5 — mediasiya
prosesi barads toklifin gondarilmasi, madds 21.6 — toraflordon birinin mediasiya
prosesinin totbigi barads zoruri molumatlarin va ya yazili formada toklifin garsi
torofo gondoarilmasi, madds 21.7 — gOndorilmis toklif 10 glin orzindos
cavablandirilmadiqgda vo ya hor hansi formada rodd edildikdo mediasiya
prosesina avtomatik xitam verilmosi, madds 29.1 — ilkin mediasiya sessiyasinda
istirak etmok Uc¢ln muraciot edon torofloro mediator torofindon mediasiya
prosesinin mahiyyatinin, sttnluklorinin va qaydalarinin izah edilmasi, toroflorlo
birgo vo ayriliqda goriislor kecirilmosi, maddo 31.1 — mohkomos mediasiyasi
zamani mahkoams icraatt miiddotinin dayandirilmasi, maddo 35.1 — mediasiya
prosesi totbiq edildikdo toraflor arasinda miibahiss (izro ganunla nazards tutulan
iddia middati aximimin dayandirilmasi va s. muddoalar;

- Azorbaycan Respublikasinin Miilki Macallasi [19, s. 268-273].
Sozligedan normativ hiiquqi aktin (MM), masalan, XVIII fasli (madds 372-384)
“Iddia miiddoti” adlanir. Burada iddia middotine anlayis verilir, habelo iddia
muddatinin muayyonlosdirilmasi, iddia middatinin tatbigi vo s. masalalor barads
muddoalar yer almisdir. Belo ki, basqa soxsdon hor hansi horokati yerinos
yetirmayi vo ya yerina yetirmokdon ¢okinmayi talab etmok hiququna muddat
samil edilir. Hiiququ pozulmus soxsin iddiast ilo hiququn mudafissi Ggln
muddat iddia middoti sayilir. Umumi iddia miiddati on il, miiqavilo toloblori
Uzro iddia muddati g il, dasinmaz ogyalarla bagli miiqavils taloblori Gzrs iddia
muddati alt1 il, vaxtasiri icra edilmali 6hdaliklordan irali galon talablor izrs iddia
muddati iso Ug il toskil edir. Taloblorin ayri-ayri névlari tglin MM ila Gmumi
muddata nishaton qisaldilmis vo ya uzadilmis xiisusi iddia miiddatlori toyin edilo
bilor. Bu gaydalar, agor ganunla ayr1 hal miioyyanlosdirilmayibsa, xususi iddia
muiddatlorine do samil edilir vo s.;

- Azarbaycan Respublikasinin Miilki-Prosessual Macallasi [20, s. 33-221].
Bu macallods (MPM) mediasiyaya miraciot proseduru hoyata kegirilon zaman
faydali ola bilocok kifayat godor mivafiq hiiquq normalart tosbit edilmisdir.
Masalon, MPM-in X fasli (madds 128-133) prosessual middatlora, XVIII fosli
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(madda 254-258) is tlizra icraatin dayandirilmasi, XX fasli (madds 261-262) is
Uzrs icraata xitam verilmosi barodo middosalara hasr olunmusdur vo sairo;

- Azorbaycan Respublikasinin Inzibati Xotalar Macallasi (IXM). inzibati
hliqug minasibatlorindan irali galon mibahisalorlo bagli mediasiyaya miiraciot
prosesinin hoyata kegirilmosi zamam IXM-do tosbit edilmis miivafiq hiiquq
normalarindan istifads oluna bilar [21, s. 62-93]. Masalan, gostarilon macallonin
I11 bolmasi “Inzibati xotalar haqqinda isler Uizra icraat” adlanir (maddo 48-98).
Homin bdlmads inzibati Xatalar haqqinda islor Uzro icraata dair Umumi
muddoalar, inzibati xoatalar haqqinda islor Uzro icraatin istirakgilari, onlarin
hiqug vo voazifalori, inzibati xota haqqinda is tzro subutlar vo onlarin
giymatlondirilmasi, eloco do icraatla bagli digor todbirlorin tomin edilmosi
istigamatindoa praktiki cahatdon vacib middoalar ehtiva olunur va s.;

- Azorbaycan Respublikasinin Inzibati-Prosessual Macoallosi [18, s. 368-
430]. Macalloda (IPM) prosessual miiddatlor, proses istirakgilari, iddianm névlori,
iddia middati va s. barads miivafiq hiiquq normalari tasbit edilmisdir (madds 22-
39) ki, onlar da mediasiyaya miracist prosesinds shamiyyat kash eds bilar;

- Azorbaycan Respublikasmin Ailo Macallasi [24]. Adogokilon normativ
hiqugi aktda (AM) ailo hiiquglarinin miidafiasi (madds 7), ailo mlnasibstlorindon
irali golon miibahisalorin mediasiya vasitasilo holli (madds 7-1), ailo minasibatlorine
iddia muddatinin totbigi (maddas 8) va s. ilo bagl miiddoalar yer almisdir;

- Azorbaycan Respublikasinin ©Omok Macallosi [32]. Moacallodo (OM)
gostorilir ki, fordi amok mubahisalori mediasiya vasitasilo hall oluna bilor. Fordi
amok mibahisalari ilo bagli mahkomoya mdracist etmamisdan ovval “Mediasiya
haqqinda” Azorbaycan Respublikasinin Qanunu ilo mioyyon edilmis qaydada
ilkin mediasiya sessiyasinda istirak tolob olunur (maddo 294). Fordi omok
mubahisalarinin hoallinds iddia muddstlori xUsusi gaydada tonzimlonir. Bels ki,
masalan, is¢i 6z hiiququnun pozuldugunu askar etdiyi giindon etibaron 3 tagqvim
ay1 arzinda fordi amok miibahisalorina baxan organa miraciot eds bilar; hamginin
ziyan vurulmaqla bagli yaranmig omok mibahisalorinin holli igiin isgi,
hiiququnun pozuldugunu askar etdiyi giindon etibaron 1 il arzindo mohkomays
miiraciot edo bilar. Iscilorin hoyat vo saglamligina vurulmus zororin édonilmosi
haqqinda tolobloro iddia muddsti samil edilmir.Gostorilon muddstlor GzUrlu
soboblordon — iddiaginin xostalonmasi, ezamiyyotdo, yasayis yerindon konarda
moazuniyystds olmasi, yaxin qohumunun 6lmasi va digar obyektiv hallarla bagh
sobablardan 6tirdlarss, fardi amak miibahisasine baxan organ buraxilmis miiddati
borpa edarok miibahisays mahiyyati tizro baxa bilor. Eyni zamanda, OM-ds geyd
edilir ki,iddiaginin «yaxin qohumu» dedikds, is¢inin atasi, anasi, babasi, nanasi,
ari (arvadi), usaqlari, bacilar, gardaslari, qudalari, arinin (arvadinin) valideynlori,
qardaslari, bacilari basa diisiilmolidir (madds 296). Macallodo homginin miiayyan
edilmisdir ki, mediasiya prosesinin tatbiqgi ilo olagadar iddia middstinin aximinin
dayandirilmasi masalosi MHQ ilo miisyyan edilir va s.;

- “Votondaslarin miiraciotlori haqqinda” Azorbaycan Respublikasinin
Qanunu [27, s. 136]. Bu normativ hiquqgi aktda da (VMQ) mediasiyaya
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miraciostlo bagli miinasibatlorin tonzimlonmasinds ohomiyyatli ola bilocok
miivafiq hiiquq normalar1 tosbit edilmisdir. Masalon, miraciot etmak hlququ
(madds 1), vatondaslarin miiracistlorine dair toloblor (madds 6), votondaslarin
yazili miracistlorinin gabulu, geydiyyati vo onlara baxilmasi gaydasi (madds 7),
miracioto baxilmasi miiddati (madds 10) va s. muddoalar;

- Azorbaycan Respublikasi Konstitusiya Moahkomosinin  Qorarlart  [30].
Mediasiya foaliyystinin hoyata kegirilmasi ilo bagh minasibatlorin  nizama
salinmasinda miivafiq hiiquq normalarmm sorh edilmasine dair adigakilon organin
gorarlart hiiququn monbayi kimi miihiim rol oynayir. Niimuna gisminds asagidaki
Qorarlar1  gOstora  bilorik:  mosalon,  Konstitusiya Mohkomasi  Plenumunun
“Azorbaycan Respublikast Mulki Macallosinin 373.2 vo 384.0.4-cti maddolorinin
sorh edilmasine dair”” 3 iyun 2013-cl il tarixli Qarar1 (Qorarda geyd edlir ki, MM-in
384.0.4-cii maddasinda nazards tutulan asya hiiquglarinin miidafiosi ilo oslagadar
toloblors iddia middstinin samil edilmamosi kredit mugavilolorindan yaranan
minasibatlors aid edilo bilmaz); Konstitusiya Mahkamasi Plenumunun‘‘Azarbaycan
Respublikas1 Miilki Prosessual Macallasinin 155-ci maddasinin hamin Macallonin
4.3-4.6, 55.2, 152.1.6 vo 152.1.6-1-ci maddalari ilo slagali sokilds sorh edilmasina
dair” 14 dekabr 2022-ci il tarixli Qarar1 (Qorarda deyilir ki, Azorbaycan Respublikasi
Konstitusiyasmnin 60-c1 maddasinin | hissasinds tosbit edilmis mohkoma miidafiosi
hiqugunun tamin edilmasi magsadi ilo, Azarbaycan Respublikasi Miilki Prosessual
Macallasinin 155.1-ci maddasine uygun olaraq, ilk iddia ilo birlikdo baxilmaq tiglin
garsiliglt iddia veran cavabdehdan hamin Macallonin 4.3-4.6-c1 maddsloring asason
kommersiya miibahisalori, hamginin ailo vo amok minasibatlorindon irali golon
mubahisalor Uzro mohkomoys Qodor nizamlama gqaydalarina (pretenziya vo
mediasiya) riayat edilmasi talob olunmur) va digar gorarlar;

- Azorbaycan Respublikast Ali Mohkomosinin Qorarlar1 [31]. Mediasiya
foaliyyatinin hoyata kegirilmasi ilo bagli yaranan minasibatlorin tonzimlonmasi
istigamoatindo  Ali Mohkamonin gosterdiyi mitomadi diqget vo gobul etdiyi
gorarlar vacib shamiyyat kasb edir. Belo ki, 2022-ci il 28 yanvar tarixinds
Azarbaycan Respublikasi Ali Mahkomasindo Mediasiya Surasinin idara heyatinin
Uzvlori vo aidiyyoti struktur qurumlarmin tizvlori ilo muvafigdiskussiyalar
kegirilmis, eloco do iclasda “Mediasiya haqqinda” Azorbaycan Respublikasi
Qanununun tatbigindan irali galon vo mohkomolards mediasiya foaliyyati ilo bagh
yaranmis aktual masalalorin mizakirasi aparilmisdir. Goriis zamani “Mahkama-
hiiqug sistemindo islahatlarin  dorinlosdirilmasi  haqqinda”  Azorbaycan
Respublikasi1 Prezidentinin 2019-cu il 3 aprel tarixli Formanma uygun olaraq,
hoyata kegirilon mahkoma-hiiquq islahatlarmin yeni morhalasinin asas magsadinin
hlqug sisteminin muasir dovrin talablarino cavab veran inkisafina nail olunmas,
Mediasiya Surasinin  yaradilmasinin  vo mediasiya foaliyyatinin  hayata
kegirilmasinin - mohz  bu istigamotdo  goriilmiis mithiim addim  kimi
giymatlondirilmasi, xtsusils, vurgulanmigdir. Bu sirada Ali Mahkomanin bir nego
Plenum gorarlarinin adlarim ¢okmok yerino diisor: “Inzibati miibahisolors dair
islor Gzro mohkomo qaydasinda totbiq edilon mivaqgoti xarakterli mudafio
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todbirlori haqqinda” Azorbaycan Respublikasi Ali Mohkamasi Plenumunun
Qorar1 (04.10.2023-cii il); “Inzibati miibahisolora dair islor Uzro mohkamo
qaydasinda totbiq edilon muvaqgoti xarakterli mudafio todbirlori hagqinda”
Qorarin tatbigi ilo bagli mahkomoalarin faaliyyatinin monitoringinin aparilmasina
dair Ali Mohkoma Plenumunun Qoarart (04.10.2023-ci il); Vahid mohkama
tocriibasi baximmdan shomiyyatli olan mohkoms aktlarmin indekslosdirilmasi
Qaydalart (04.11.2023-cii il); “Xarici elementli kommersiya mibahisalarinda
ganunvericiliyin totbigi tocriibasi haqqinda” Azorbaycan Respublikasi Ali
Mohkamasi Plenumunun Qorari (14.12.2023-cii il); “Xarici elementli kommersiya
mubahisalorinds  ganunvericiliyin  totbigi  tocriibosi haqqinda” Azorbaycan
Respublikast Ali Mahkomasi Plenumunun 2023-cli il 14 dekabr tarixli 16 némrali
Qorarinin tatbigi ilo bagli mohkomoalarin foaliyystinin monitoringinin aparilmasina
dair Plenum Qorari (14.12.2023-ct il) vo sair gorarlar.

I11. Natico

Beloliklo, yuxarida gostarilonlori nozars alarag, doktrinal mustavids geyd
edo bilorik ki, mediasiyaya miracist hiqugi qurum kimi mediasiya prosesinin
asaslar1 subinstitutunun torkibinds yer almigdir. Demoli, mediasiyaya miraciot
anlayis1 6ziindo miilki islor Uzro mubahisalori (xarici elementli mibahisalor do
daxil olmagla), eloco do ailo munasibatlorindon, amok minasibatlorindon vo
inzibati huqugq mianasibatlorindon irali  golon mdibahisalorin - mediasiya
toskilatlarinda holli Uglin mediasiyaya miraciotlo bagli yaranan ictimai
munasibatlori tonzimloyan hiiquq normalarinin sistemini chtiva edir. Belo
yanagsma beynolxalq praktikaya da uygundur [10; 14] vo insan hiiquqlarinin
tomin olunmasi kontekstindo effektiv vasito kimi shamiyyatli rol oynayir [1].

Muasir dovrdo mubahisslorin alternativ holli tisullarindan olan mediasiyanin
togkili vo hoyata kegirilmasi fonunda fiziki vo hiiqugi soxslorin bu istigamatdo
maariflonmasi, votondas comiyyatinds hliqugi diisiinco vo mediasiya madaniyyatinin
formalagmasi1 baximindan, bu mogals aktual olarag mihim shomiyyat kasb edir.

Eyni zamanda, togdim olunan magalo formalasmaqda olan mediasiya hiiquq
elmino (doktrinaya) shamiyyatli tohfodir vo ali moktob tolobalori, musllimlar,
hiiqugstinaslar, mediasiya hiiquq elmi sahasindo c¢alisan miitoxassislor, praktik
iscilor, ekspertlor va digor soxslar ti¢lin ds faydali ola bilar.
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Normative legal regulation of
application to mediation in the modern period

ETIBAR ALIYEV*

Abstract

In the article, the issue of the normative legal regulation of mediation in modern times is
considered in a scientific context. It is noted that certain mediation relations are created during
the mediation application procedure. Such relations that arise are regulated by means of
relevant mediation-legal norms. The relevant mediation-legal norms are mainly established in
the following normative legal acts: Constitution of the Republic of Azerbaijan, Civil Code of the
Republic of Azerbaijan, Civil-Procedural Code of the Republic of Azerbaijan, Law of the
Republic of Azerbaijan "On Mediation”, Family Code of the Republic of Azerbaijan, Labor
Code of the Republic of Azerbaijan, Code of Administrative Offenses of the Republic of
Azerbaijan, Administrative-Procedural Code of the Republic of Azerbaijan, Constitution of the
Republic of Azerbaijan Decisions of the Court, relevant decisions of the Supreme Court of the
Republic of Azerbaijan, etc.

Keywords: alternative resolution of disputes, mediation process, parties to the dispute,
appeal to mediation, normative legal regulation, mediation-legal norms.

HopMaTHBHO-TIpaBOBOE peryjiupoBaHue
NpUMeHEHHUs] K MeANallii B COBPeMeHHBII nepnoj

O3TUBAP AJIMEB*

Pesrome

B cmamve 6onpoc Hopmamueno-npagogoeco pecynuposanus meouayuu 8 CO8pPeMeHHOe
8peMsi paccMampusaemcs 6 HayyHom Koumekcme. Ommeuaemcs, 4mo 8 Xxooe npoyeoypvl
NpUMEHeHUs MeOuayuu co30amcs onpeoeienHble MeouayuorHvie omuouieHus. Bosnuxarouue
maxue OMHOULeHUs! Pe2yIUpyromcs NoCcpeocmeom CcOOmMEemcmeyuWux MeoOuamusHO-npago8bix
nopm. Coomeemcmsyroujue MeOUaAmMUBHO-NPABO8ble HOPMbL 3AKPENsieHbl 8 OCHOBHOM 8
CReOVIOWUX HOPMAMUBHO-NPAasosuix axmax: Koncmumyyus Azepbatiosxcanckou Pecnybnuku,
I'pasxcoanckui  Kodexc  Azepbaiioscanckoti  Pecnyonuxu, I pascoancko-Ilpoyeccyanvhutii
Kooexc Azepbationcanckoti Pecnyonuxu, 3akon Azepoaiidscanckou Pecnyoauxu « O meduayuuy,
Cemetinviii Kodexc Aszepbauidncanckou Pecnyonuxu, Tpyoosoii Kodexc Aszepbaiiddcanckou
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MOHKOMONIN HQKM VO YA QORARLARINA
YENI ACILMIS HALLAR UZRO BAXILMASI UCUN OSASLAR

LALS MOMMODOVA*

Annotasiya

Bu maqalada Azorbaycan Respublikasinin Cinayat prosesinda xiisusi icraatlarin bir névii
olan yeni agilmis hallar iizra icraatin asaslari arasdirimigdir. Yeni acgilmis hallara gora
mahkamanin hékm va qarariarina yenidon baxilmast qanuni qiivvaya Minmis diizgiin olmayan
(sahv) hokmiin ¢ixarilmast veo isin istintaqi vo mahkoma baxisi zamam méveud olan, lakin
istintaq aparan saxsa Vo ya iso mahiyyati Uzra baxan mahkamays malum olmayan yeni hallarin
askar edilmasi ilo alagadar olaraq bag verir. Azarbaycan Respublikasinin Cinayat Prosessual
Macallasinin 54-cli fasli yeni agilmis hallar iizra icraata hasr olunmugsdur. Hamin faslin ilk
maddasi olan 461-ci maddo mohkamanin hokm va ya gorarlarina yeni a¢ilmis hallar iizra
baxilmast ii¢iin asaslara hasr edilmigdir. Lakin gostorilon madda yeni a¢ilmis hallara legal
anlayis tasbit etmamisdir. Bu baximdan da toklif edordik ki, Azarbaycan Respublikasinin
quwada olan Cinayat Prosessual Moacallasinin 461-ci maddasine yeni a¢ilmis hallar iizro
icraatla bagh doyisiklik olunsun Va homin instituta asagidaki mozmunda leqal anlayrs verilsin:
“veni agilimig hallar iizra icraat dedikda, mahkamoanin ganuni quvvaya minmis hokmiinii va ya
digar hor hansisa bir yekun qararimin dayigdirilmasini mumkin edan elo hallardw ki, hamin
hallar awvallor - na ibtidai istintaq dovriinda, na da cinayat mihakima icraatimin digar
marhalalarinda miayyan olunmamisdir”.

Acar sozlar: yeni agilmis hallar, adalat mihakimasi, Ali Mahkama, mahkamaya miraciat
etmoak hiiququ, yeni hokmlar, kassasiya instansiyasi.

I. Girig

Insan vo votondaslarin hiiquq vo azadliglarmin taninmasi, onlara riayot
edilmasi vo miidafissinin dovlotin on baslica vozifasi hesab edon prinsip
Azaorbaycan Respublikasinin Konstitusiyasinda birbasa tosbit olunmusdur. Belo
ki, Konstitusiyanin 12-ci maddosine asason, insan va veotandas hiiquqlarmin vo
azadliglarinin  tomin edilmosi dovlotin ali mogsadi elan olunmusdur vo
Konstitusiyada sadalanan insan vo votondas hiiquqlart vo azadliglarimin
Azarbaycan Respublikasinin torofdar c¢ixdigi beynslxalq miiqavilslors uygun
tatbiq edilmasi gostorilmisdir.

Azarbaycan Respublikasinin Konstitusiyasinin 60-c1 maddasino asason,
hor kosin hiiquq ve azadliglariin mithakimodo miidafiasing tominat verilir. Istor
Osas Qanunumuzda vo ona uygun qgobul edilmis edilmis digor milli
ganunvericilik aktlarinda, istorso do beynolxalq hiiquqi aktlarda on tomaol
haqlardan biri kimi mahkomo miidafiasi hiiququna tominat verilir. Bu ham do
ona gOro miistosna doracads Onom kosb edir ki, diger hiiquq ve azadliglarin
tominat1 da son morhalaodo mohkoma miidafiosi hiiququ ils kasisir, basqa sozls,
bu hiiququn mahiyyati baraborinde pozulmus hiiquq ve azadliglarin mohkoma
vasitasilo barpa edilocoyine dair gdzlontini talqin edir.

* Hiiquq iizro folsofo doktoru / Baki Dovlet Universiteti, Hiiquq fakiiltesi / email:
lala.mammadova-11@bsu.edu.az
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Konstitusiyanin  60-c1 maddesinde nozordoe tutulan mohkomo miidafiosi
tominati ilo baglh rohbor miiddoea yalniz birinci instansiyada mohkomo miidafiosinin
tomin olunmasini deyil, onun hamginin apellyasiya vo kassasiya instansiyalarinda
hoyata kegirilmosini do 6ziindo ehtiva edir. Hor hansi mohkomo instansiyasina
sikayat etmok hiiququ mohkomo miidafissi hiiququndan irali golir.

Bununla belos, mohkomo miidafiosi hiiququnun vacibliyi bu hiiququn
miitloq  xarakter dasimasi1  anlamina  golmir vo  qanunvericiliklo
miioyyonlosdirilmis hodlordo mohdudlasdirila bilar.

Insan Hiiquqlar1 iizro Avropa Mohkomasi bir sira qgerarlarinda yuxari
instansiya mohkomolorinds aparilan icraatin miimkiinliiyii vo hadlerinin ganuni
mohdudiyyotloro moruz qala bilmasini yolverilon hesab etmisdir. Golder
Birlogmis Kralliga garst is lizro Qararinda Avropa Mohkomaosi vurgulamisdir ki,
mohkomoys ol¢atanliq hiiququ miitloq deyil vo dolay1 sokildo yol verilon
mohdudiyystloro moruz qala bilor. Bu xiisusilo do sikayotin gobuledilonlik
sortlorino aiddir, ¢linki bu mosalo tobiot etibari ilo, homin sahodo miioyyan
miilahiza sorbastliyino malik olan dovlst torafindon tonzimlonms tolab edir.

Mohkomays miiraicat etmok hiiququnun osassiz mohdudlagdirilmast vo ya
nozordo tutulmamast son naticodo Konstitusiyada miidafissine tominat verilon
hiiquglarin bayanedici xarakter dasidigina dolalot etmis olur.

Hiiquq vo wvozifalorin hacminin prosessual qaydalar g¢oargivasindo
mohdudlagdirilmasi hiiquqi miisyyanlik prinsipinin tomin edilmasino, mohkoma
icraatt zamani isdo istirak edon soxslorin qarsilasa bilocoklori hiiquqi qeyri-
miioyyanliyin aradan qaldirilmasina, adalat miihakimasinin daha samarali vo
odalstli hoyata kecirilmosino xidmot etmoli, Konstitusiyada tosbit olunmus
hiiquq vo azadliglar1 heg bir halda logv etmomalidir.

Movcud prosessual qanunvericilik normalarinda soxslorin hor hanst
instansiya mohkomasine miiraciot hiiququnun realizosi ilo bagli prosedur
qaydalar homin mohkomolordo aparilan icraatin spesifikasi nozora alinmagqla
tonzimlonir. Miiraciat edonin homin qaydalara riayst etmamaosi onun talobinin
(iddia orizesi, apellyasiya vo ya kassasiya sikayotlori) mohkomo baxigina
¢ixarilmasinit miimkiinsiiz edir vo mohkomoanin bu ciir davranisa qars1 reaksiyasi
miiraciatin noviindon vo mahkoms instansiyasindan asili olaraq “geri qaytarma”,
“imtina” vo ya “miimkiin sayllmama, qeyri-miimkiin hesab edilma” kimi
formaca forqli, mozmunca oxsar aktlarla ifads edilir.

Cinayot miihakimo icraatinda odalot miihakimosini biitiin mohkomo
instansiyalarinda  konstitusion prinsiplore  osaslanmaqla, qanunvericiliklo
miioyyon edilmis prosessual formada togsirlondirilon soxsin togsirliliyi vo onun
cozalandirilmasi masolosinin holl edilmosino istigamatlonmis, cinayst islorine
baxilmast yolu ilo, yalmiz mohkomolor torofindon hoyata kegirilon
hiiquqtatbigedici foaliyyat kimi gdstormok olar.

Odalot miihakimosinin yalniz mohkomalor torofindon hoyata kecirilmosi
prinsipi  «Mohkomolor vo hakimlor haqqinda» Azerbaycan Respublikasimnin
ganununda, eloco do Azorbaycan Respublikasinin CPM-do do (madds 23) tosbit
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edilmigdir. Bundan olava, o da geyd edilmalidir ki, bu prinsip beynslxalq hiiququn
prinsipi kimi da ¢ixis edir. Bels ki, bu prinsip bir ¢ox beynoalxalq hiiquqi sanadlordo,
xiisusilo da 1948-ci il tarixli Umumdiinya Insan Hiiquqlar1 Bayannamasindo, 1966-
c1 il tarixli Miilki vo Siyasi Hiiquglar Hagqinda Beynolxalq Paktda, 1985-ci il tarixli
Mbohkoms orqanlarinin miistaqilliyino aid olan Osas Prinsiplorda, 1990-c1 il tarixli
Mbohkomo organlarinin  miistoqilliyinin  osas prinsiplorinin  somaroli  hoyata
kegirilmasi Proseduralarinda 6z oksini tapmugdir.

1. Miivafiq qanunvericiliyinin tohlili

Yeni acilmis hallara géro mohkomonin hokm vo gorarlarina baxilmasi
gqanuni qlivvoyos minmis diizglin olmayan (sohv) hokmiin vo ya qorarin
¢ixarilmasina sobab olan vo igin istintaqr vo mohkomo baxisi zamani mdévcud
olan, lakin istintaq aparan $oxso vo ya iso mahiyyati {izro baxan mohkomoya
molum olmayan yeni hallarin askar edilmesi ilo olagodar olaraq bas verir.
Azaorbaycan Respublikasinin Cinayat Prosessual Macallasinin 54-cii fasli yeni
ac¢ilmis hallar iizro icraata hasr olunmusdur. Homin faslin ilk maddasi olan 461 -
ci maddo mohkomonin hokm vo ya gorarlarina yeni agilmis hallar iizra baxilmasi
liclin osaslara hasr edilmisdir. Lakin gostorilon madds yeni agilmig hallara leqal
anlayis tosbit etmomisdir. Bu baximdan da toklif edordik ki, Azorbaycan
Respublikasinin  qiivvado olan Cinayot Prosessual Macallasinin  461-Ci
maddasine yeni agilmig hallar iizrs icraatla bagl doyisiklik olunsun vo homin
instituta agagidaki mozmunda leqal anlayis verilsin: “yeni ac¢ilmig hallar tizro
icraat dedikds, mohkomo prosesinin natica olaraq qanuni qiivvays minmis
hokmiinii vo ya digor hor hansisa bir yekun qorarinin doyisdirilmasi vo ya
yenidon baxisin toyin olunmasi {igiin asaslari1 6ziindo ehtiva edon elo hallardir ki,
homin hallar avvallor cinayat miihakimo icraatinin no mohkomayadok olan
icraat1 6ziindo birlogdiron marhalalorinds, no do mohkoma baxisi moarhalasinds
miioyyon olunmamisdir”.

Yeni agilmis hallar tizra icraat mohkomalarin gqanuni qiivvoys minmis hokm
va digoar yekun qorarlarina ovvellor askar olunmayan, lakin sonradan miioyyon
edilmis hiiquqi ohomiyyatli, yeni agkar olunmus hallarla yenidon baxilmasin
miimkiin edir. ilk baxigdan, yeni acilmis hallar iizro icraat kassasiya qaydasinda
icraata banzayir, onlarin haor ikisi mshkamalarin ganuni qiivvoys minmis hokm va
digor yekun gorarlarina yenidon baxilmasina yonolmisdir. Lakin, oslindo, onlar bir-
birindon tamamilo forglonon iki ayrica icraat noviidiir [3, s. 768].

Yeni agilmis hallar iizrs icraat kassasiya icraatindan onunla forqlonir ki,
kassasiya icraatinda iso icraat ilizro toplanmis vo ovvolki morhalolordo
mohkomoloro molum olan materiallar osasinda baxilir, yeni agilmis hallar tizro
icraatda 1so 1s0 ovvalki marhololordo mohkomolors molum olmayan yeni
miioyyon edilmis vo ya yeni molum olmus hallar osasinda baxilir. Cinayot
miithakimo icraatinda yeni agilmis hallar dedikds, elo hallar nozords tutulur ki,
onlar cinayot isi (digor material) izro mohkomo torofindon hokm vo ya digor
yekun gorar gobul edilon zaman movcud olsalar da, onlar mahkomoays halo
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molum olmur. Mahkomoyas sonradan molum olan hallarin he¢ do hamisini yeni
acilmis hal kimi qiymetlondirmok olmaz. Yeni a¢ilmis hallar, ilk novbaodo,
hiiquqi oshomiyyatli olmalidir. Bu, o demokdir ki, yalniz mohkomoys malum
oldugu toqdirdo isin noticosino birbasa tosir gostora bilon hallar mohkomoda
icraat zamani deyil, daha sonra iizo ¢ixarsa, yeni ag¢ilmig hallar kimi
giymaotlondirils bilor.

Yeni acilmig hallar xiisusi icraatlarin bir noviidir. Xisusi icraatin bu
noviiniin a¢ilmasi ticlin ¢1x1s edon osaslarin rohbor tutulmali olan meyar1 agilmis
hallarin  mohkomo baxisinin hoyata kecirilmosi vo bunun naticesindo
mohkomonin ganuni qiivvoyo minmis hokm vo ya digor yekun gqoararinin
olmasidir. [1, s. 12].

Bozon milli hiiquq odabiyyatinda yeni a¢ilmis hallar {izro icraatin xiisusi
icraat olub-olmamasi1 miibahisalondirilir. Bozi miisalliflor yeni agilmis hallar tizra
icraat1 Cinayat-Prosessual Macallasinin miistaqil marhalasi hesab edirlar vo onu
xiisusi icraatlarin bir novi kimi gobul etmirlor. [5, s. 468]. Konstitusiyamizin 64
-ci maddasing gora heg kas eyni amolin téradilmasine gors tokrar mohkum edilo
bilmaz. AR CPM 34-cii maddasine gora Cinayat Macallasinds nazards tutulan
omolin torodilmasing goro soxsin barasindo mohkomonin qanuni qiivvoyo
minmig hokmii varsa, homin goxsin eyni amolo gors cinayat mosuliyyatino calb
edilmasi, cinayet toqibine moruz qalmasi, ittahamin irsli siiriilmosi vo ona daha
agir coza toyin edilmasi yolverilmozdir. Azorbaycan Respublikasinin Cinayat-
Prosessual Maocallosinin 39-cu maddasi cinatot toqibini istisna edon hallar
0ziinds ehtiva edir. Bu hallardan biri do, bir §oxs barasinds eyni cinayat amalino
g0ora, eyni itttham lizro ham mohkamanin qanuni quUvvoys minmis hékmii vo ya
mohkomoanin cinayst toqibini hoyata kegirilmosini miimkiinsiiz edon logv
edilmomis gorarinin olmasidir. Bu miiddea tokco mohkmenin ¢ixardigi yekun
gorar vo ya hokmo aid deyil, homginin istintaq organlarinin omokdaslarinin,
tohqiqatginin, miistontiqin vo ya prokurorun soxs barssindo eyni itttham iizro
cinayat isi baglanmasinin rodd edilmasi vo ya ona xitam verilmosi haqqinda logv
edilmomis qorarmin olmasi da eyni omolo gdro cinayst toqibinin haoyata
kegirilmaosini istisna edir. Cinayot mithakima icraatinin prinsipi kimi eyni oamoalo
goro tokrar mohkum etmonin yolverilmozliyi Azerbaycan Respublikasinin
Ciinayat-Prosessual Macallasi ils yanasi, ham beynolxalq hiiquqi aktlarda, hom
Azorbaycan Respublikasinin Konstitusiyasinda, hom do ayri-ayri ganunlarda
tosbit edilmisdir. Lakin, yeni acilmis hallar iizrs icraat hom ds “Eyni amals goro
tokrar mohkum etmonin yolverilmazliyi” — “Ne bis in idem” prinsipindon bir
istisnadir [12, s. 89]. Bu xiisusi icraat ndviindo eyni soxs Cinayat Macallasindo
nazards tutulan eyni omals gors ittiham oluna biler, onun cinayat taqibi hoyata
kecirilo bilor, homg¢inin mohkoma baxis1 naticosindo mohkomonin yekun qgorari
vo ya hokmii ¢ixarila bilor.

Azorbaycan Respublikasinin Ciinayat-Prosessual Macallosinin  461-Ci
maddasi yeni agilmis hallar izro mohkomonin hékm va ya qorarlarina yenidon
baxilmasini tomin edon asaslar1 miioyyonlosdirir. Bu osaslardan biri sohv vo ya

33



Lalo Mammadova. Mohkomonin hokm va ya gorarlarina yeni agilmig hallar tizro baxilmasi {igiin
asaslar // Azorbaycan Hiiquq Jurnali. 2024 (Ne2), s. 30-39. DOI: 10.61638/JFZJ5015

diizgiin olmayan hokm vo yekun gorarin ¢ixarilmasina vasitogi olan zorargokmis
soxsin, sahidin yalan ifado vermasi noticosindo sohv vo diizgiin olmayan
mohkomonin yekun qorarinin ¢ixarilmasidir. Homginin qeyd etdiyimiz bu
miiddoa Cinayat Macallosinin 298-ci maddasi ilo cinayot mosuliyyeoti yaradan
haldir. CPM-in 461-ci maddaisinin 1-ci bandindo hamginin ekspertin bila-bila
yalan roy vermosi, torclimoginin bilo-bilo yalan torclimo etmosi, maddi
stibutlarin, istintaq vo mohkomo harokoti protokollarin vo digor sonadlorin
saxtaliginin miioyyon edilmasi togkil edir.

Yeni agilmis hallar iizro mohkomonin hokm vo ya qorarlarina yenidon
baxilmasmi tomin edon osaslarin torkibindo cinayat isi, mohkomoyadok
sadalogdirilmis icraatin materiallar1 vo yo xtisusi itttham qaydasinda sikayat lizro
icraat zamani istintaq orqanlarinin amoakdaglarinin va ya hakimin harakotlorindo
suiistifadalorin diizgiin olmayan (sohv) hokm va ya gorarin ¢ixarilmasina sabab
olmasi fakti gqeyd olunur. Bir digor osas iso mohkumun mohkum olundugu
cinayat amolindon agirliq deracasine gors farglonon cinayast torotmosing vo ya onun
togsirsizliyino, hamginin barast almis soxSin vo ya barasindo cinayat isi,
mohkomoyadok sadolosdirilmis icraatin materiallari vo ya xiisusi ittitham gaydasinda
sikayat {izro icraata xitam verildiyi soxsin togsitliliyine dolalst edon, hokm vo ya
gorarin ¢ixarilmasi zamani mohkomoya vo cinayat prosesinin toraflorine molum
olmayan, yeni halin askar olunmasi fakt1 qeyd olunur [2, s. 456].

Azarbaycan Respublikasinin CPM-nin miivafiqg maddasinin tohlil edorkon
beloa bir natico golmak olur ki, qiivveds olan qanunvericilik yenidon mohkoma
baxisinin toyin olunmasi asaslar1 kimi yeni acilmis hallarin miifassal siyahisini
vermir. Buna gora do Cinayat-Prosessual Macollodo "digor hallar" terminindon
istifado olunur. Biz "digor hallar" ifadosino nozor yetirsok bu zaman, birinci
novbado mohkum olunmus soxsin deyil, digor soxsin cinayst téradilmosindo
istirak1 vo yaxud 1§ lizro mohkum olunmus, coza ¢okmokdo olan vo ya artiq
cozasini ¢okmis digor soxslo cinayastin toradilmesine aid olan molumatlar basa
distiliir. Hiiquq adobiyyatina nazar yetirsok aydin olur ki, “digor hallara” hom do
mohkum torofindon qanuni qiivvoye minmis hokmlo cinayetin tdvsifinin
doyisilmosino imkan veron Cinayot Macallosindo nozords tutulan basqa
cinayatin edilmasi faktinin askar edilmasi, ictimai tohliikali omali torodorkon
togsirlondirilon  goxsi cinayst mosuliyystindon azad edon psixi xastaliyinin
olmasi halinin miioyyon olunmasi, togsirlondirildiyi cinayotin bu vo ya digor
hissosindo mohkumun togsirsizliyi hagqinda molumatlar, ovvallor istintaq
organlarina vo mohkomoyos molum olmayan digor soxslorin eyni cinayatdo
istirak¢ilarin agkar olunmasi, soxsin mohkum olundugu cinayat noticosindo
vurdugu zororlo miigayisado oslindo zororin  daha boylik hocmds olmasinin
miioyyan edilmasi, mohkumun 6ziinii bils-bilo, yalan molumat verarok basqa
soxs kimi toqdim etmosi haqqinda molumatlar, cinaystin torodilmasi ilo bagh
yeni epizodlarinin agkar edilmasi, tagsirlondirilon soxsin toratdiyi cinayatlo baglh
yetirdiyi badon xasarati naticasinds zorar ¢okon soxsin 6liim faktinin miisyyen
edilmosi, digor cinayetlorin istintaqi prosesindo is {izro ittihamin xarakterino
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miihliim tosir gostoron izahatlarin alinmasi, hokmiin ¢ixarilmasi ii¢ilin siibut novii
hesab edilon ekspert royindon yeni vo forqli ekspert royinin alinmasi, mohkomo
gorart ilo "6lmiis" hesab edilon soxsin yasamasi faktinin askar edilmesi va s.
digor hallar hesab edils bilar [6, s. 119].

Mohkoma tacriibasinin dyranilmasi bels naticoys golmaya imkan verir ki,
oksar islor Azarbaycan Respublikasi Cinayat-Prosessual Macallosinin mivafig
maddosindo nozordo tutulan "digor hallara" terminin 6ziindo birlosdirdiyi
osaslara goro tozolono bilir. Umumilikde, yeni acilmis hallar iizro icraatin
dziinomoxsus xiisusiyyatlori, olamotlori olduqda hoyata kecirilir. ilk novbado
geyd edok ki, yeni acilmis hallara qoro mohkomonin hokm vo ya gorarlarina
baxilmasinin ilk olamati mohkomonin hékmiiniin vo ya qorarmin qanuni
qliivvoye minmis olmast faktidir. Homginin, qanuni qiivvoys minmis
mohkomaonin hokmiiniin vo ya gorarini qganunsuz va ya asassiz hesab edilmosina
sobab olan hallarin olmasi ssaslandirilmalidir. Belo ki, ganunsuz hékm vo ya
gorar dedikdo —  cinayot-prosessual nnormalara zidd olaraq, ganunun
pozulmasi ilo oldo edilmis siibutlara goéro ¢ixarilan, qqanunvericiliyin
toloblorinin kobud sokildo pozulmasi naticasinds ¢ixarilan hokm baga disiiliir.

Ikinci névbads nozords tutulan “yeni hallar” isin istintaqr vo mohkoma
baxigi bitdikdon sonra deyil, homin is iizro mohkomoyodok icraat vo ya
mohkoma baxis1 zaman1 yaxud ondan avval yaranmis olmalidir.

Uciinciisti ise yuxarida qeyd etdiyimiz hallar mévcud olsa belo vo yaxud
is lizro cinayaot toqibi zamani yaransada cinayat prosesini aparan saxslorin bu
hallardan molumatlarinin olmamasi faktinin ¢ixis edir.

Hiiquq odobiyyatinda qeyd edilir ki, hokm vo ya qorarin ¢ixarilmasi
zamani mohkomays vo cinayot prosesinin toroflorino molum olmayan digor
hallara agagidakilar1 aid etmak olar:

a) cinayatin mohkum olunan soxs torafindon deyil, digor soxs torafindon
toradilmosi;

b) cinayotin yeni istirak¢ilarmin askar edilmosi; soxsin saglamliga zoror
yetirmo omolino géro mohkum edildiyi hallarda, zorar ¢okmis soxsin Glmasi
faktinin miioyyan edilmasi;

€) mohkumlardan birinin digor mohkum barssinds itttham hokmiiniin
asasinda duran ifadesini doyismasi;

d) digor bir cinaystin arasdirilmast zamani homin is tizro ittthamin
xarakterino miithlim tosir géstoron molumatin daxil olmast;

e) togsiri siibut edilmadiyino gors barasindo borast hokmii ¢ixarilmis soxsin
togsirsizliyini siibha altina qoyan siibutlarin miioyyon edilmosi vo s. [7, s. 69].

Azorbaycan Respublikasinin Cinayat-Prosessual Macallosinin  462-Ci
maddasi mohkomonin ganuni qiivvoys minmis hokm vo ya digor qorarlarina
yeni acilmis hallar {izro baxilmasim1 miimkiin edon gorarlarin siyahis1 verilir.
Qeyd etmok istordim ki, mohkomonin yekun qorar1 dedikdo cinayat isi,
mohkomoyodok sadologdirilmis icraatin materiallart vo ya xiisusi itttham
gaydasinda sikayot iizro icraata xitam verilmosi haqqinda, tibbi xarakterli
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macburi tadbirlorin totbiq edilmoesi haqqinda, torbiyovi xarakterli macburi
todbirlorin  totbiq edilmosi haqqinda ¢ixarllan qorarlar nozordo tutulur.
Mohkamonin hokmii dedikds is9, itttham hokmii vo barast hokmii nazards tutulur.

Homginin, qanunvericilik yeni agilmig hallar {izro mohkomonin hokm vo
ya qorarlarina baxmaq hiiququ olan orgam1 da mioyyonlosdirmisdir.
Azorbaycan Respublikasinin Cinayat-Prosessual Macallasinin 463-cii maddasino
osason yalniz Azorbaycan Respublikasi Ali Mahkomasinin Plenumu bu hiiquqa
malikdir. Azorbaycan Respublikasi Ali Mohkomasinin Plenumunun is qaydasi
Azorbaycan Respublikasinin “Mahkomoelor vo hakimlor haqqinda” 10 iyun
1997-ci il tarixli Qanununun 80-ci maddosi ilo tonzimlonir. Homin maddonin
middoalarina asason, Azorbaycan Respublikasinin Ali Mohkomasinin Plenumu
iic ayda bir dofodon az olmamaq sorti ilo cagirilir vo Ali Mohkomanin
Plenumunun iclaslarina Ali Mohkomonin sodri sadrlik edir.

Azorbaycan Respublikasinin Cinayot-Prosessual Mocallasinin  464-cl
maddasi yeni agilmis hallarla oslagodar mohkomonin hékm vo ya gorarina
baxilmasi haqqinda arizo vermok hiiququ soxslorin siyahisini vermisdir.

Qiivvados olan cinayat-prosessual ganununu tahlil etdiyimiz zaman, malum
olur ki, yeni acilmis hallarla olagodar mohkomonin hékm vo ya gorarina
baxilmasi haqqinda orizo dair ganunun toloblori, bu orizonin qanuna uygun
sokildo toqdim edildikdon sonra orizonin ilkin Oyronilmosi ilo olagadar
miiddoalar qanunda 6z oksini tapmigdir. Ilk névbodo qeyd edok ki, Ali
Mohkomonin Plenumunun iclaslarma sadrlik edon Ali Moahkomoenin sadri
arizoys ilkin baxilmasimi miivafiq kollegiyanin hakimlorindon birina tapsirir.
Qanuna osason hakim oarizoys ilkin baxilmasi ilo bagli iki gorardan birini qabul
edo bilor. Birincisi, orizads iddia edilon mohkomonin hékm va gorarinin
qanuniliyini slibho altina alan osas olmadigda hakim orizonin baxilmamis
saxlanilmas1 haqqinda qgorar qobul edir. Ikincisi iso, orizado vo ya onunla
birlikdo toqdim edilon sonadlorde mohkomonin qanuni qiivvoys minmis
gerarinin vo ya hokmiiniin asasliligini siibha altina alan hallar miioyyon edilorsa
yeni acilmis hallar {izro mohkomonin hokm vo ya qorarina baxilmasi haqqinda
orizo lizrs icraatin agilmasi haqqinda qorar qoabul edir.

Bundan sonraki merhalode hakim orizodo qeyd olunan yeni agilmis
hallarin aparilmasin1 Bas Prokurora tapsira bilor. Bu arasdirma ganunauygun
olaraq Bas Prokurorun miivafiq qaydada tapsiigr ilo hoyata kegirilir.
Arasdirmanin niticasine uygun olarag, hakim ya miibahisas edilon mahkomanin
gorarina vo ya hokmiino yenidon baxilmasini zoruri hesab etmoyib, rodd
edilmasi haqqinda qorar gobul edir, yaxud da mohkomonin hékm va ya yekun
gorarmma yenidon baxilmasi haqqinda orizo vo aparilmis aragdirma
materiallarinin baxilmasi ticlin AR Ali Mohkomosini Plenumuna géndorilmasi
barado gorar gobul edir.
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1II. Natica

Azorbaycan Respublikasinin Cinayat-Prosessual Macollasi orizoys ilkin
baxan Ali Mohkomonin miivafiq kollegiyasinin hakiminin qorarmin gati
oldugunu vo ondan sikayot yaxud protest vermok hiiququnun olmadigini
vurgulayir. Qanunda nozords tutulmus proseslo bagl qeyd etmok istordik ki,
arizays ilkin baxilmasini miivafiq kollegiyanin bir hakimi torsfindon deyil, az1 ¢
hakimdon ibarot torkibdo baxilmasi1 daha moqgsodomiivafiq hesab edirik.
Homginin, ganunda Ali Mohkomonin miivafiq kollegiyasinin hakimi torafindon
yeni acilmig hallar {izra mehkemenin hdkm va ya yekun gorarma baxilmasi ticiin
verilan arizonin radd edilmoasinin asaslandirilmasi barads heg bir miiddea yoxdur.

Hesab edirik ki, orizo yeni acilmig hallar {izro icraatda Ali Mohkomonin
Plenumunda hakimin hékm v ya qgorarinin asasliligia siibho yaratmadiqda onun
baxilmamig saxlanilmasi haqqinda gorardan sikayot verms hiiququ tomin olunmalidir.
Ali hiiququi qiivvoyo malik olan Azorbaycan Respublikasinin Konstitusiyasinda
nazards tutulmus tokrar mohkomayo miiracist etma hiiququnun tomin olunmast tigiin
radd gorarindan sikayot vo ya protest vermo hiiququnun xiisusi icraatlarin bu
noviinds reallasma mexanizmlori miioyyan olunmalidir.

Fikrimizco, yeni ac¢ilmis hallarla slagodar mohkomonin hdkm vo ya
gorarina baxilmasi haqqinda  orizonin ilkin Oyronilmasindon sonra Ali
Mohkomonin miivafiq kollegiyasinin hakiminin qorarindan sikayst vo ya
protest Ali Mohkomonin sadrino verilmasi haqqinda miiddealar Qanunda 6z
oksini tapmalidir.
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Grounds of re-examination of judgements on newly found circumstances
LALA MAMMADOVA*

Abstract

This research article conducted the grounds of proceedings on newly found
circumstances, which are a type of particular proceedings in the criminal process of the
Republic of Azerbaijan. According to newly found circumstances, the review of judgments and
decisions of the court, which led to the issuance of a legally binding judgment or decision, and
which were present during the investigation and trial of the case, but happens due to discovery
of new unknown cases by the person who conducted the investigation or the court on the merits
of the case. Chapter 54 of the Criminal Procedure Code of the Republic of Azerbaijan is devoted
to the proceedings of newly opened cases. The first article - 461 of that chapter is dedicated to
the grounds for considering court judgments or decisions in newly found circumstances.
However, the specified article did not establish a legal understanding of the newly found
circumstances. In this regard, we would suggest that Article 461 of the Criminal Procedural
Code of the Republic of Azerbaijan to be amended regarding proceedings on newly opened
cases and that institution to be given the following legal meaning: "Proceedings on newly found
circumstances, the legally binding judgment of the court or other cases that make it possible to
change any final decision are those cases that were not determined before - neither during the
preliminary investigation nor at other stages of the criminal proceedings".

Keywords: newly newly found circumstances, judgement, Supreme Court, the right to
appeal, new verdicts, cassation instance.
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OcHoBaHusA /151 pACCMOTPEHUsI IPUTOBOPOB HJIH NOCTAHOBJIEHMIA cya
110 BHOBb OTKPBIBIIUMCS 00CTOSITEJIbCTBAM

JTAJTA MAMEJIOBA™

Pesrome

B danmoui cmamwve paccmampueaiomcs OCHOBAHUS  NPOU3BOOCHIEA NO  BHOBb
OMKPLIGUUMCSE  OOCMOAMENbCMBAM,  KOMOpble — AGIAIOMCA  PASHOBUOHOCMbIO  0COObIX
npou3e00Ccme 6 y20i106HoM npoyecce Azepbaudcanckou Pecnyonuxu. Ilepecmomp ecmynusuiux
8 3AKOHHYIO CUTY NpU208OpPO8 U NOCMAHOBIEHUN Cyoa nO  6HOBb OMKPLIGUUMCSL
obcmosmenscmeam , NOGAEKUee He3aKOHHOe U HeOOOCHO8AHHOe GblHeCeHUe NPABOBO2O
npuU208Opa UU NOCMAHOGLEHUSE NPOUCXOOUM 8 C8S3U C OOHAPYICEHUEM HOBBIX, HEU3GECHIHbIX
obcmoamenvcms 0ena Iuyy, nPosoousuie2o pacciedoganue uau cyoy. Inaea 54 Yeonosno-
npoyeccyanvhozo Kooexca Azepbaiiocancrou Pecnybnuku nocesujena npouzgoocmey no 6H08b
omkpuvleuumcst obcmosmenvcmeam. Ilepeas 461 cmamuvsi 9moti 21a8bl NOCEAULEHA OCHOBAHUSAM
PACCMOMPEHUsL.  NPU208OPO8 U  NOCMAHOGNEHUN  cydd N0 6HOBb  OMKPLLEUAUMCS
obcmosmenscmeam. OOHAKO NPABOBO2O NOHAMUL 6HOBbL OMKPBIGUUXCS 00CMOSIMENbCME
VKA3aHHASL CMAambst He onpedenuna. B cesasu ¢ smum npednazaem 6Hecmu UsMEHEHUs: 8 CIAmbio
461 YeonosHno-npoyeccyanvhoeo Kooexca Asepbatiodcanckoti Pecnybauxu no npousgoocmey
6HOBb OMKPLIGUUXC 0OCMOAMENLCME U 0aMb MOMY UHCIMUmMymy cledyiowee npasogoe
nousimue:  «llpouzeoocmeo  no  6HO6b  OMKPLIGWUMCS — 0OCMOAMEIbCMBAM, — 9MO
06cmosmenbemed, Komopbie NO360JI0M USMEHUMb NPU208Op UIU OKOHUYAMENbHOE peuleHue
cyoa 6CMynuGuIUX 6 3aKOHMYIO CUNLY, KOMOopbvle He Obliu onpeoeieHvl pamee - HU 8 X00e
npeosapumenbHo20 ciedCmeus, Hu Ha Opyeux cmaousx y20108H020 npoyecca'.

KaioueBble  cioBa: 6HOBb  OMKpBIGUUECS — 0OCMOAMENbLCMEA, cyoebnoe
pazbupamenvcmeo, Bulcuuili ¢yo, npaso obpawgenusi 8 cyo, HO8ble NPUL0BOPbL, KACCAYUOHHAS
UHCIAHYUSL.
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MEXITYHAPO/JTHOE ITPABO

MEXJIYHAPOIHBIA OBOPOT MATEPUAJIBHBIX OFBEKTOB
KYJbTYPHOI'O HACJIEAUA: MEXIYHAPOJHOE U
HAIIMOHAJIBHOE ITPABOBOE PEI'YJIMPOBAHUE

JIEWJIA TAILIMUMOBA*

Pesrome

B cmamve paccmompenvt 60npocvl MeXCOYHAPOOHO20 U HAYUOHATLHOZO NPABOBOZO
PecyIUpOSaHUs MEHCOYHAPOOHO20 060POMA MAMEPUATLHBIX 00BEKMO8 KYIbMYPHO20 HACIeOUs
HA OCHOBE AHANU3A UX CheyuPuyeckux ocobeHHocmell U HanPAGIeHUll ¢ Y4emom umeioue2ocs 8
ropuduyeckol aumepamype pasnoobpaszus muenull. Ilposeden cpasHumenvbHblll aHAIU3 CO
CCHLIKOU Ha 8aAdCHbIE MeXHCOYHAPOOHbIE OOKYMEHMbL U HAYUOHATbHbIE 3AKOHOOAMEeNbHble AKMbl
Asepbatioocanckoti  Pecnybiuxu.  YKazauHolii  aHAiu3 MONCHO — CUUMAMb  BANCHBIM 6
COBEPULEHCNBOBANHUL BONPOCO8 MEHCOYHAPOOHO20 U HAYUOHANLHOZO0 NPABOBOSO PeSYIUPOBAHUS
MeAHCOYHAPOOHO20 0OOPOMA MAMEPUATLHBIX 00BEKMOB KYIbIYPHO20 Hacaeous. Tlodmomy, napaoy ¢
conudceHUuemM HayUOHATbHBIX 3aKOHOOAMeIbCMEA 20CY0apCme 8 YROMAHYMOU 30ech chepe, bobuioe
3HaueHue uMeem OanbHeliuee COBEPUIEHCTNBOBAHUE MENCOYHAPOOHBIX HOPMAMUGBHO-NPABOSbIX
AKMOB, BKIIOUAS NPUHAMUE HOBbIX MEHCOVHAPOOHO-NPABOBHIX OOKYMEHMOB.

Acar sOzlar: mamepuansnoe kynomypnoe Hacieoue, MeNCOYHapoOHwitl 060pom,
MENHCOYHAPOOHOE COMPYOHUYECHBO, MeNHCOYHAPOOHble 00A3amenbCcmed, OmeemcmeeHHOCMU
2ocyoapcma.

|. Beeoenue

OnHUM M3 BaXHBIX BOINPOCOB, CBSI3aHHBIX CO CQepoil KyJIbTYpHOTrO
HacJleus, SIBIISIETCA PEryJIMpOBaHME MEXIyHapOAHO-IIPAaBOBOrO 00opoTa
00BEKTOB ~MaTepHaJbHOrO KyJIbTypHOro Hacimenus. Kak cmpaBeninBo
OTMEYAeTCsl B IOPUINYECKON JTUTEpaType, 37echb HEOOX0IUM B3aUMHBIN aHAIIN3
MEXIyHapOAHBIX M HALMOHAIBHBIX IPaBOBBIX HOPM. OJTO BaXXHO AJIS TOTO,
yTOOBl ~ HALIMOHAIBHOE  3aKOHOAATEIbCTBO  OBUIO  QJaNTHPOBAHO K
MEXIyHapOJHBIM CTaHAapTaM, a TaKKe IOTOMY, YTO IPU CPABHUTEIHLHOM
aHaJIM3€e MPOUCXOAUT Oosiee TeCHOE COJMMKEHHWE U YCTPAHSIOTCS MMEIOIIMecs
KOJUIM3UY MEX]Y 3aKOHOATENbCTBAMHU Pa3IMYHbIX rocyaapcts [1, c. 61].

[Ipexxne Bcero, HEOOXOAMMO YTOYHHUTH 3HAYEHHE MOHATUN KYJIbTYpHOE
Haclleque M KyJbTypHbIE LIEHHOCTH. OIlpeneneHue KyJIbTYpHBIX LIEHHOCTEU
4yeTKO BbIpaxkeHO B KonBeHuun «O 3amure KyJbTypPHBIX IIEHHOCTEW B Cilydae
BOOpPYXEHHOro KOH(uKTa» oT 14 mas 1954 roga. OnHako, B 3TOM JOKyMEHTE
He ObUT MPUMEHEH UIMPOKUN OIX0] K KyJIbTYPHOMY HaCJIEUIO.

Heckonpko nHON 1 6oJiee MMUPOKHIA MOAXO] K TOMY BOIIPOCY 3aKpeIieH
B JIPyrOM MeXJIyHapoaHoM aokyMeHTe — KonBenuu «O Mepax, HanpaBiIeHHBIX
Ha 3alpelleHue U NMPEeAyNpeKICHUNE HE3aKOHHOTO BBO3a, BBIBO3Aa U IEpeNayd

* Jloxrop ¢miocoduu no npasy / bakunckuii ['ocynapcrBennsiii Yausepeuret, FOpunnueckuii
¢axkynbret / email: hashimova_leyla@hotmail.com
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npaBa COOCTBEHHOCTH Ha KYJIBTYpHBIC IIEHHOCTH» OT 17 Hosi0ps 1970 roga. B Heit
OTMEUAETCsl, YTO KYJIBTYPHBIMU IIEHHOCTSIMH CUUTAIOTCS LIEHHOCTH PEIUTHO3HOTO
WJIN CBETCKOI'0 XapaKTepa, KOTOPbIE paCCMaTPUBAIOTCS KaXKbIM FOCY1apCTBOM Kak
NPE/ICTABIAIONIME 3HAYEHUE JJIS  apXeoJIOTHH, JIOMCTOPUYECKOro IMepHoja,
UCTOpUH, JIUTEPATypbl, HCKyCCTBA M HAyKM M KOTOpbIE OTHOCSTCS K
nepeuncisieMbiM 15 kareropusm (cratbs 1 Konsenmun) [14].

BHecenue 3TuX NMOHATUH B HAIMOHAJIBHOE 3aKOHOJIATENBCTBO T'OCY1apCTB
ClelyeT paccMaTpUBaTh KakK MOJOKUTENbHBIA MOMEHT. [Ipu aToM HeoOxoaumo
VYHUTHIBATh HAIMOHAJBHBIE OCOOCHHOCTH, YTO MPHUBOJUT K JajbHEHIIEeMy
pacliMpeHui0 TOHATHA. MaTepuanibHoe KyJIbTYpHOE Hacieniue — 93TO
COBOKYITHOCTH JABUKUMBIX U HEJIBUXKUMBIX OOBEKTOB, KOTOPHIE UMEIOT OOJIBIIIOE
3HaYEHHE C TEYCHHUEM BPEMEHH, OTPaXKAIOT YCTONYHMBBIC U MOCTOSHHBIE YEPThI
KyJbTYpbl U MMEIOT OOJIbIIOE 3HAYEHHE JUIsl HapoJa U OOILIeCTBa B LIEJIOM.
HeoOxomumo pa3fenuTs ABMKMMOE M HEIBHKUMOE KYJIbTYPHOE HAacleIue.
YnoMmsiHyTasi BBIIIIE KOHIICTIUS TaKXXKe OTpakeHa B 3aKoHE A3epOalKaHCKOM
Peciy6nuku «O kynbType» oT 21 nexabps 2012 roga. Tak, B 3ToM 3akoHe
UCIOJB3YIOTCS ~ IOHATHS  HAIMOHAJIBHOIO  KYJbTYPHOIO  Hacieaus,
MaTepUaIbHOrO0 KyJIbTYpHOTO HACIEAMs, HEMaTepHalbHOTO KYJIbTYpPHOTO
Hacjeaus, HEIBIKUMOIO KYJIbTYpPHOTO HACJIEAMs, JBHKUMOTO KYJIbTYPHOTO
HacJeusl, TIOABOJIHOTO KyJIbTYpHOTO Hacieaus u T.1. (crathst 1) [10].

XO0Ts B IOPUINYECKOM JTUTEPAType CYLIECTBYIOT pa3HbIe MOAXO/AbI K ATOMY
BOIIPOCY, B LIEJIOM OXpaHa KyJIbTYPHOTO HACJHeAMs MIPEANOIaraeT KOMIUJIEKCHYIO
JeSITEIbBHOCTh, OCYLIECTBIISIEMYIO JUIsl BOCCTAHOBJIEHHS Pa3jIMYHBIX aCHEKTOB
KyJbTYpPHOTO HAaclelus, BKJIIOYas COXpPAaHEHHE LEJOCTHOCTU. B KauecTBe
OCHOBHBIX  IIeJI€M  9TOM  JESITENIbHOCTH  YIOMHMHAIOTCA  €JuHOO0Opa3ue
KyJbTYpPHOT'O HAclieus, 3allluTa €ro NPUHAMJICKHOCTH U HEpa3deIuMOCTH,
BOXHOCTh KYJBTYPHOTO HAacleIis, TOBBIIIEHHE WHPOPMUPOBAHHOCTH Ha
MECTHOM, HaIl[MOHAILHOM U MEXAYHapOAHOM YpPOBHAX U oOOecleyeHue
MEXIyHapOJAHOIO COTPYIHUYECTBA B 3TOW 00JIACTH.

Il. I'ocyoapcmeennasn
HOAUMUKA U MENCOYHAPOOHOE COMPYOHUYLECTEO

OJHUM U3 BaXKHBIX MOMEHTOB SIBIISIETCS] JOPMUPOBAHUE TOCYAAPCTBEHHOM
NOJHUTUKH B COOTBETCTBHM C MEXJTYHAPOJHBIM IPABOM B 3TOM HAIpPABJICHHH.
3neck 0cob0oe MEeCTO 3aHMMAIOT OXpaHa M 00OraleHNe KyJIbTYpHOIO Hacleaus,
€ro TOMYJISIPU3aLus, BEIIBICHHE, CHCTEMAaTH3allUs, COTPYJHHYECTBO C COOTBET-
CTBYIOIIUMH MEXIYHAPOJHBIMA W HAIMOHAIGHBIMH HHCTHTYTAMH, HPEIOT-
BpallleHHE JTIO0BIX ACHCTBUHN, HAIIPaBICHHBIX MPOTHB KYJIBTYPHOTO HACIICIHS.

[CocynapcTBeHHasl MOJIMTHKA B OOJIACTH KYJIBTYPHOTO HACICIUs JODKHA
peann30BBIBATECS BO B3aUMOJACHCTBUU C BHEIIHEH M BHYTPEHHEU MOIUTUKOM.
DTy TONUTHKY CIEIyeT OMNPEACINUTh IMyTeM pa3bsiCHEHHS OCOOCHHOCTESH |
TeJIel MeKTyHapOAHOTO COTPYTHHYECTBA B chepe KYIbTYPHOTO HACIIETHSL.
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MexayHapoaHOEe COTPYAHHYECTBO B cepe KyJIbTYpHOTO Haciequs
ABISICTCS OJHUM U3 MPUOPUTETHBIX HAIMpPABICHUN JEATETLHOCTH KaXKI0Tro
rocyaapcrBa. Takoe cOTpyIHHMUYECTBO OCYLIECTBISIETCS IOCPEACTBOM y4yacTHs B
MEXTYHApPOAHBIX OpraHU3alUiX U MEeXIyHApOIHBIX coryameHusx. B yactnocru,
B IpakTHKe A3epOailpkaHCKON PecrmyOnuku MeXTyHapOaHOE COTPYIHUYECTBO
pa3BUBAacTCAd B HANpPaBICHUM YKPEIUIEHUS W paCIIMpEHUs MO3uluii B cdepe
KyJIbTYpHOIO HAaClIe[Usl, WIEHCTBA B COOTBETCTBYIOLIUX MEXKIyHAPOIHBIX
OpraHu3anusaX U paTuGUKalUy BaXKHBIX MEKIYHAPOIHBIX COTTIAIICHUI.

[TpuHsTHE COOTBETCTBYIOIIMX MEP IPOTUB YMBIIIJIEHHOI'O MOBPEXKICHUS
WIM YHUYTOXXEHHS OOBEKTOB KYJbTYPHOIO HAcle[usi, UMEIOLIEro OO0JbIlIoe
3HauU€HUE JUIsl YEJIOBEUECTBA, HE3aBUCUMO OT TOT0, BHECEHO JIM OHO B CIIMCOK
FOHECKO unu npyrux MexayHapOAHBIX OpraHu3alui, a TaKxKe 3alpelieHue u
[PEOTBPALICHUE JIIOOBIX AEUCTBUN MM O€3[eHCTBUS, NMPUBOALLIEE K ATOMY,
OPUHITHE COOTBETCTBYIOIIMX MeEp MO 3aJepKaHUuI0 U HaKa3aHUIO JIHII,
COBEPUIMBIINUX 3TO JESHUE, JOJKHBI ObITh OJHUMU U3 OCHOBHBIX HalpaBICHUM
JIESTENIbBHOCTH  KaXAoro rocyaapctBa. OTBETCTBEHHOCTh TOCYAapCTB, HE
NPUHUMAIOIINX COOTBETCTBYIOIINE MEPHI B 3TOM chepe, MOKET OBITh paclieHeHa
KaK HapylleHHWEe TOJOKEHUH MPHUHIMIA JOOPOCOBECTHOTO BBHIMOJHEHUS
MEXIyHApPOAHBIX 00s3atenbetB [9, c. 120-122]. DToT BOmpOC HEOOXOIUMO
npoaHanu3upoBath ¢ yuerom «lIpoekra crateii 00 OTBETCTBEHHOCTH
roCyJapCcTB 3a MEXAyHapoaHO-TipoTuBornpaBubie nesHus» 2001 roma. Tak,
CTaThs 4 3TOro TOKYMEHTa IJIaCUT, YTO MOBEJEHHE JII000r0 OpraHa rocy1apcraa
paccmaTpuBaeTcsl Kak JesHUuEe rocyJapcTBa HE3aBUCHMO OT IOJIOKEHUS 3TOTO
OpraHa B TOCYJJapCTBEHHOI CHUCTEME M OT TOTO, BBIIMOJIHAET JIM OH KaKyl0-1100
¢ynkuuto (6). B coorBerctBum co Cratpeit 2 Kormsennmu FOHECKO 1970
rora «O Mepax, HampaBJIEHHBIX Ha 3alpelicHHEe U NPeayNpeXIeHUE
HE3aKOHHOTO BBO3a, BbIBO3a U MEpeAayu MpaBa COOCTBEHHOCTH HA KYJbTYPHbIE
LIEHHOCTN», TOCYAApCTBA-yYaCTHUKH IPU3HAIOT, YTO HE3aKOHHBIE BBO3, BBIBO3 U
nepegaya mpaBa COOCTBEHHOCTH Ha KyJbTYPHbIE IEHHOCTHU SIBJISIIOTCS OAHOM U3
[JIABHBIX MPUYUH OOEJHEHUsS KyJIbTYpHOI'O HACIEIUsl CTPAaH MPOUCXOKICHHS
ATUX IEHHOCTEH M YTO MEXAYHapOIHOE COTPYJHUYECTBO SIBISETCS OJHUM M3
HaunOosee JeMCTBEHHBIX CPEACTB OOECIEYeHMsS OXpaHbl MPUHAIJISKAIIUX UM
KyJBTYPHBIX [IEHHOCTEH OT BCEX CBA3aHHBIX C THM omacHoctei [14].

Takum o00pa3oM, rocyaapcTBa JOJDKHBI HPEANPUHATH ONpeAeTICHHbIE
miard A OpelOoTBpalleHUs] HE3aKOHHBIX JIEHCTBUH NPOTHUB OOBEKTOB
KyJIbTypHOro Hacinenus. K TakuM HE3aKOHHBIM JIEHCTBUSIM OTHOCATCS:
HE3aKOHHOE MPHCBOEHHE OOBEKTOB M 00pa3loB KYyJIbTYpHOTO Hacieaus B
m060i1 ¢opme; neicTBUS, CBA3aHHBIE C HE3aKOHHBIMH PACKOIKaMH, B TOM
YHCIIe U3BATHE U BBIBO3 00BEKTOB KYJIbTYPHOI'O HACJIE€IuUsl, U3BJICUEHHBIX B X0/I€
HE3aKOHHBIX PAaCKOINOK, MaT€pUAIBHOTO KYJbTYpHOTO HAacClenus, HE3aKOHHO
MPUCBOEHHOTO Ha TEPPUTOPUU JAPYTrOro rocydapcTBa WM BBIBE3EHHOIO C
HapylIeHHEeM 3aKOHOJATeNbCTBA 3TOTO0 TOCYJapCTBa; BBO3UTH OOBEKTHI,
BBIBO3UTh M3 I'OCYAAapCTBa MaTepualbHble OOBEKTHI KYJIbTYpPHOTO HaCHEAMs C
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HapyImIEHHEM IMpaBHJ OJKCIIOPTa; HE BO3BpAIIaTh BPEMEHHO BHIBE3CHHBIE
MaTepHalbHble 00BEKTHI KYJIbTYPHOIO HACIEIUsl Ha TEPPUTOPHUIO TOCYIApCTBa,
KOTOPOMY OHH NPHHAJUIEKAT; MPO/IaBaTh HE3aKOHHO MPUCBOCHHBIE, HE3aKOHHO
BBE3E€HHBIE WJIM BbIBO3 MAaTE€pPHUAIbHBIX OOBEKTOB KYJIbTYPHOTO HAaceIus;
danbcuuKanys TOKyMEHTOB, CBSI3aHHBIX C 00bEKTaMH KYJIbTYPHOTO HACIIETUS;
YHUUYTOXKEHHUE MJIM IOBPEXJIEHHE OOBEKTOB KYJIbTYPHOIO HAClIEAMs, B TOM
YHCIIe HApyIIEHHE MTPABUII UX MCIIOJIB30BAHMS U T.1.

Kpome Toro, Mo’kHO OnpefenuTh OTAe/IbHbIe 0043aTeNbCTBA U M0 APYTHM
HANpaBJICHUSIM, B TOM YHUCIIE IO OXpaHE KYyJIbTYPHOTO HACIEAMs, BKIIOYAst
MEXYHapOAHbIH 000pOT OOBEKTOB KYJbTYPHOI'O HACIEIUs, ONpPEIEIUB HX B
pamkax FOHECKO wu apyrux wmexnayHaponaHbix opranuzauuii. Hampumep,
oOMeH onbpIToM M MH(popMaluei B cepe KyJIbTypHOIO Hacieaus, cONMKeHne
HAI[MOHAJbHOTO  3aKOHOJATENbCTBA B 3TOM  oOnacTu,  peaau3anus
COOTBETCTBYIOIIMX MEPONPUATHH [0 BKIIOUYEHHIO OOBEKTOB M 00pa3loB
KyJIbTYpHOTO HacjeIusi B CIUCKM BCEMHUPHOTO HACJIEIUs, BBISIBICHUE U
IPE/CTaBICHUE CIMCKOB KYJIbTYpPHOTO HAClIEIMsl, HAaXOMALIMXCS MOJ YyIrpo30i
MCUE3HOBEHHS, YUaCTHE B MEXKITyHAPOIHBIX HH(POPMALIMOHHBIX CHCTEMax  T.J.

Takxe HEOOXOIMMO YUUTHIBaTh HOPMbI MEKITYHAPOJHOTO I'yMaHHTapHOI'O
npasa [8, c. 840-844]. [Ipunumasi ero BO BHUMaHKE, MOXKHO CIIENIaTh BBIBOJ, YTO BO
BpeMsI BOOPYXXEHHBIX KOH(IMKTOB IIEpEeMEIIEHUE OOBEKTOB MaTepuabHOIo
KyJIbTYPHOTO HAacleAus C TEPPUTOPUU KOH(IIMKTYIOLIErO0 TocyJapcrBa B
HapyIICHHE MEXKIyHAPOJHOrO IMpaBa CUMTACTCS HE3aKOHHbIM [5, c. 326-332].
ToyHO TaKXke, COIJIACHO YTOJIOBHOMY 3aKOHOMATENILCTBY A3zepOaiikaHCKOM
PecniyOnuku, psia JesHH, COBEPIIEHHBIX B XO/€ BOOPY)KEHHBIX KOH(IHUKTOB,
SBISIIOTCS  HApYLICHUSMH HOPM  MEXKIYHApOIHOTO TyMaHHUTapHOTO TIpaBa.
Hampumep, yMBIIUIEHHOE YHUUYTOXKEHHE MaTepHalIbHBIX OOBEKTOB KYyJIbTYpPHOIO
HACJIe/IUs, COBEPIICHUE aKTOB BaHJIAIM3Ma WIM HHOM ¢GopMbel Tpabexa;
HE3aKOHHBI BBIBO3 MaTepUalibHBIX OOBEKTOB KYJIBTYpPHOIO HacleIus ¢
TeppUTOpUN KOHGIIMKTA JUOO0 Mepesada Win MpeKpalieHue npaBa cOOCTBEHHOCTH
Ha MarepHalbHble OOBEKTHl KyJIbTYpPHOTO HACIEIUsl Ha O3TOM TEpPUTOPHUM;
NpOBE/IEHHE  JIFOOBIX ~ ApXEOJOTMYECKUX  PACKONOK Ha  OKKYNHUPOBAHHOM
TEpPUTOPHH, 32 HCKIIOYEHHEM CJIydaeB, Korja TpeOyeTcs HemocpeCTBEHHas
OXpaHa, yd4eT WM XpaHEeHHE OOBEKTOB MaTePHAIBLHOTO KYJIBTYPHOTO HACIICIIHS
MoauGUKalUs ¥ HM3MEHEHHE BHJAa MCIOJIb30BaHHA OOBEKTOB MAaTepUAIbLHOTO
KyJBTYPHOTO HACJIEIHs C [0 COKPBITUS WIHM YHUUTOKEHUS UX KYJIBTYPHOTO,
UCTOPUYECKOTO MJIM HAy4yHOro XapakTepa. B coorBerctBum co crateeir 116
VYronosuoro Kopnekca AsepOaiimxanckoit PecryOnuku, KoTopast Ha3bIBaeTcs
«Hapymienne HOpM  MEXKIYHApOJHOTO TyMaHHTapHOrO TIpaBa BO  BpeMs
BOOPY)KEHHOTO KOH(UIMKTa» [4], yka3zaHHbIe NEsSHHs OTHOCSATCS K JICUCTBHSM IO
HApYIIEHUIO HOPM  MEXIYyHapOJAHOIO TyYMaHMTapHOTO IMpaBa BO BpeMs
BOOPYKEHHOTO KOHGUMKTAa. B MeXTyHapoaHOW CyneOHON MpakTHKE HMEOTCS
JIOCTaTOYHOE YMCII0 MPUMEPOB MpaBonpumenenus [13, c. 70].
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Cratpsa 11 Konsenuuu FOHECKO 1970 roga «O mepax, HalpaBI€HHBIX
Ha 3ampelieHrue W IMpeaynpekIeHHe He3aKOHHOTO BBO3a, BbIBO3a W IEpeaadu
npaBa COOCTBEHHOCTH Ha KYJbTYypHBIC ILIEHHOCTH» TJACHT, YTO CUYUTAIOTCS
TaKk)k€ HE3aKOHHBIMU TPUHYIUTECIbHBIC BHIBO3 M  Iepegavya  IpaBa
COOCTBEHHOCTH Ha KYyJbTYpPHBIE LIEHHOCTH, SIBISIOIIUECS MPSMBIM MM
KOCBCHHBIM pE3yJbTAaTOM OKKYIAI[MM CTPaHbl MHOCTPAaHHOW nepxkaBoii [14].
CoOOTBETCTBYIOIINUE TOJOKEHUSI IO JAaHHOMY BOIPOCY 3aKPEIUICHBbI TaKXE B
nynkre 32 Pexomenmanuii FOHECKO 1956 roma o MeXIyHapOAHBIX
MPUHIUIIAX, TPUMEHUMBIX K apXE0JIOTUYECKUM PACKOIKAM.

1. Cpasnumenvuwiii ananuz 3akonooamenbcmea
Asepbatiodcanckou Pecnyonuku ¢ MeicoyHapoOHbIMU 002080paAMU

CornacHo 3akoHOJATENbCTBY A3epOaiikanckon PecryOiuku, ABHKUMBIE
U HEABWXKHMBIC OOBEKTHl KYJIBTYPHOTO HACJCOHs  KIACCUPUIMPYIOTCS
COOTBETCTBYIOIIUM 00pa3oM M BKJIIOYAIOTCS B TOCYJapCTBEHHBIH CITHCOK
OXpaHsIEMbIX 0O0BEKTOB: JIBUKHMOE KYJIbTYPHOE HACJICIUE OXPAHACTCS B MY3€siX,
apxuBaxX, (OHAaX, Ha BbICTAaBKaX M JPYyrdX COOTBETCTBYIOIIMX MECTax, a
HEJIBI)KUMOE MaTepUalIbHOE KYJbTYPHOE HACIEIHE OXPaHSETCS B OOJIBIIMHCTBE
CIly4aeB B MECTaxX, IJIc OHO YCTAHOBJICHO U IOCTPOCHO B COOTBETCTBUH C
HacTOSANIMM 3aKOoHOM. OOBEKThl MAaTEPHAIBHOTO KYJIbTYPHOTO HACICIUS TAKKe
KJIaCCU(PUIIUPYIOTCSA [0 WX 3HAYUMOCTH M COJICPYKAHUIO, BKJIFOYAs HMPUMEPHI
KyJbTYPHOTO HACIEIUsl, OTHOCSIIMECS K MHPOBOMY, HAIMOHAIBLHOMY U
MECTHOMY Hacnenuio. Ilog MHPOBBIM HACACIUEM IMOHUMAIOTCS OOBEKTHI,
UMCIOIIME YHHUKAJIbHOEC 3HA4YeHWEe I denoBeuectBa ((uopa, dayna wu
reoJIOTMYEeCKHe JaHAmadThl, YeTKO OTTPaHHYCHHBIC 30HBI C MECTAMH OOMTaHHSI
YKUBOTHBIX M PACTCHU, HCTOPHYECKUE TOPOIA, ITAMSITHUKU apXUTEKTYPBI U T. I1.).

Uro KacaeTcsi aHaluM3a BOMPOCOB, CBSA3aHHBIX C MEXKIYHAPOIHBIM
000pOTOM MaTepUAIbHBIX OOBEKTOB KYJIBTYPHOTO HACIEAHS, TO 371eCh CIEAYyeT
yIeUTh 0C000e BHHUMaHHUE Psly MOMEHTOB. [Ipexie Bcero, eciu roBOPUTH O
npaktuke  AsepOaiipkaHckoit  PecnyOnukm, — ciemyer  OTMETHTh,  YTO
MEKIyHAPOIHAS TOPTOBJIS 00BEKTAMH MaTEPUAIBHOTO KYJIbTYPHOTO HACIEIUS
OCYILECTBIISICTCSI B COOTBETCTBHM C HAIMOHAJIBHBIM 3aKOHOJATEIbCTBOM U
MEKIYHAPOJAHBIMA  COTJIAIICHHSIMH,  CTOPOHOM  KOTOPBIX  SIBISICTCS
AzepOaiikanckas  PecnyOimka.  OOBIYHO,  COTJIACHO — MEKIYHApPOJHOM
NpaKkTHKe, 00BEKTHI ABMKAMOTO KYJIBTYPHOTO HACIEIUS M X OTJACIbHBIC YacTH
MOTYT pacCMaTpUBAThCS Kak MPEIMET MEXIyHapoaHoit Toprosimu. Cremyer
0c000 OTMETHTh, YTO OOBEKTHI MAaTEPHAIBHOTO KYyJIBTYPHOTO HACIIEIHS,
BHECCHHBIC B TOCYJApCTBEHHBI CIUCOK, HE MOTYT OBITh MPEAMETOM
MEKIYHAPOJIHON TOProBIW. B 3TOM OTHOIIEHHHM OMBIT 3apyOCKHBIX CTpaH
NPaKTUYECKH aHajloruueH. Kpome Toro, 00beKTOM MEKIYHApPOJHOW TOPTOBIU
HE MOTYT OBITh apXeoJIOTHYeCKHe, B TOM YHCIIE IMOJBOJHBIE OOBEKTHI
KyJIbTypHOTO Hacyeaus [7]. COOTBETCTBYIOIIKE MOJIOKEHUS TAKXKE OTPAKCHBI B
I'pasxnanckom Koaekce Asepbaiimkanckoit Pecriyomuku (ctatest 187) [3].
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[ocynmapcTBO WMeEET MNPEUMYIIECTBEHHOE MPaBO MpPH MPUOOPETCHUU
00BEKTOB MaTepUaIbHOrO KyJIbTypHOro Hacieaus. Ho 00beKThl MaTeprualbHOTO
KyJBTYpPHOTO HAcCJeIusl, 3apEeruCTPUPOBAHHBIC TOCYJApPCTBOM, MOTYT OBIThH
BBIBE3€HBl TOJIBKO B TOM Cilydae, €CIM TIOCyJapCTBO HE MCIOJIb3yeT
MPEUMYIIIECTBEHHOE MIPaBO HA UX mpuobpetreHue. [Ipu 3TOM clieayeT OTMETHUTS,
YTO OOBEKTHl MaTEPUAIBLHOTO KYJIBTYpHOTO HACJIeIus, BKIIOYCHHBIE B
rOCYJJapCTBEHHBIN CHUCOK, MOTYT ObITh BBHIBE3EHBI JIUIITbL BPEMEHHO, B CIIy4asix
pecTaBpallMOHHBIX paboOT, UX MOKa3a Ha BHICTABKaX, MPE3CHTALMIX U JAPYTUX
KYJBTYPHBIX MEPOIPUSATHUSX.

['ocynapcTBo uMMeeT MmpaBO OTKa3aTb BO BPEMEHHOM BBIBO3€ OOBEKTOB
MAaTepUAIBHOTO KYJbTYPHOTO HAaCIEAus B CIydasX: OINACHOCTM HAHECEHUS
Bpela MaTepualbHBIMU OOBEKTaM, €CIH 3TO HE CUUTAeTCs LeJIecooOpa3HbIM
(Hanmpumep, eciid B CTpaHe, U3 KOTOPOH OH BBIBO3UTCS, CYLIECTBYET BOCHHBIN
KOH(GJIMKT U T.I.); €CIM MPU BPEMEHHOM BBIBO3€ HE TapaHTUPOBAH BO3BpaT
00beKTa KyJIbTYpHOTO HaCJEAMs; B CIydae BOOPYKEHHOr0 KOH(DIUKTA,
Ype3BBIYAMHON CUTYAIlUU UM KaKUX-THOO HENPEeI0TBPATUMBIX OOCTOSITENLCTB,
MPEMNSTCTBYIONIMX BPEMEHHOMY BBIBO3Y MAaTE€pHUAIbHOTO OOBEKTa KYJIbTYPHOTO
HacJeaus B HaJJIeKalleM COCTOSSHUM U T.1.

OOBEeKTHl MaTEePHAIBHOTO KYJIBTYPHOTO HAcleauss O0O0yCIaBIUBAIOT
HAIM4YUE pAda MEXKIYHApOIHBIX O0s3aTeNbCTB TOCYJAapCTBa, KOTOPOE UX
BBIBO3UT 110 OTHOIICHHUIO K TOCYIapCTBY, W3 KOTOPOTO OHHU BBIBO3STCA.
Hanpumep, oxpana wmarepuaibHOrO OOBEKTa KYyJbTYPHOTO  HaCIEdus,
MO3BOJISIIONIAsT BEPHYTh €r0 B CTpaHy, M3 KOTOPOM OH ObLI MPHUBE3CH, U T.I.
OKCHOPTHPYIOIIAasi CTOpOHAa oO0s3aHa JEHCTBOBaTh B COOTBETCTBUH C
3aKOHOJIaTEJIbCTBOM 3TOM CTpaHbl, BKJIKOYAs MMpaBujia TPAH3UTA U T.1I.

IV. 3axnouenue

C yderoM ocoOeHHOCTEH, CBSI3aHHBIX C OO0ecrleueHueM TMpaB
COOCTBEHHOCTH B COOTBETCTBYIOIIEM TOPSJIKE, MPUCBOCHUE MaTepUaIbHBIX
00BEKTOB KYJIBTYpHOTO HAcleaus B 0001 (popme MpOTUB BOJIU COOCTBEHHHKA
CUMTAETCs HE3aKOHHBIM. K HHMM MOTYT OTHOCHUTBHCS: BBIBO3 MaTe€pUAIbHBIX
00BEKTOB KYJIBTYPHOTO HACIEAWsl C TEPPUTOPUU TOCYAapCTBA C HAPYIICHUEM
MpaBWJI BBIBO3a M TIepeaada MpaB COOCTBEHHOCTH HAa ATH OOBEKTHI JIPYyromMy
JUITY; BPEMEHHBI BBIBO3 MAaTEPHATbHBIX OOBEKTOB KYJIBTYPHOTO HACIIETUsl C
TEPPUTOPUU TOCYJIapCTBA, HO HE BO3BPAICHHBIA B YCTAHOBJICHHBIN CPOK; BBO3
Ha TEPPUTOPUIO JIPYTOT0 TOCYAapCTBa MATEPHUAIBHBIX OOBEKTOB KYJIBTYPHOTO
HacJleIisl, HE3aKOHHO MPUCBOEHHBIX HA TEPPUTOPHH JAPYroro rocyapcTBa HIIH
BBIBE3CHHBIX C HAPYLIEHUEM 3aKOHOAATENBCTBA 3TOI0 TOCYAAPCTBA; U T.JI.

CoBepuieHre 3TUX JEUCTBUM JOJKHO MPUBECTU K OTBETCTBEHHOCTH Kak
Ha MEXIYHAapOJHO-TIPaBOBOM, TaK M Ha HAIMOHAJIbHOM ypoBHE. CorjiacHo
HallMOHATFHOMY 3aKOHO/IAaTENIbCTBY, BOSHUKHOBEHHE TIPABOHAPYIICHHH B chepe
KyJIbTYPHOTO HACJIeUsl BJIEYET 3a COOOW YTONOBHYIO, aIMHUHHCTPATHBHYIO,
rpaXJaHCKYI0 W MaTepUAIbHYI0 OTBETCTBEHHOCTh. Kpome Toro, cuemyer
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OTMETHTb, 4YTO CAaHKIMM 33 YrOJOBHBIE WM  aJIMUHHCTPATUBHBIC
MIPaBOHAPYLICHUS HE UCKIIIOYAIOT IPUMEHEHHS TPaskJaHCKO-TIPABOBBIX CPECTB.
Crarbst 12 KonBenmuu IOHECKO 1970 roma «O mepax, HampaBJICHHBIX Ha
3alpelleHre U NpeaynpexIeHue He3aKOHHOTO BBO3a, BEIBO3a U IEpeIayuu MpaBa
COOCTBEHHOCTM Ha KyJbTYpHbIE IIEHHOCTH» TJIACHT, YTO TOCYAAapCTBa-
YYaCTHUKM TOPUMYT  COOTBETCTBYIOLIME MEphl JUId  3alpelieHus |
OpeIyNpeXkaACHUsT HE3aKOHHBIX  BBO3a, BBIBO3a W Mepeladyd  IpaBa
COOCTBEHHOCTH Ha KYJIbTYpPHbIC [ICHHOCTH Ha TAaKUX TeppuTopusix [14].

[IpuBneueHre BUHOBHBIX K YTOJIOBHOM OTBETCTBEHHOCTH 32 HE3aKOHHBIC
NEICTBUS, COBEPILICHHBIE MPOTUB KYJIbTYPHOTO HACJIEIUsi BO BpEMsSI BOWHBI WU
BOOPY)XCHHBIX  KOH()JHMKTOB, HE HCKIIOYaeT MEXIyHapOIHO-TIPABOBOM
OTBETCTBEHHOCTH BUHOBHOI'O FOCYAAapCTBA, K KOTOPOMY MPUHAANIEKAT ITHU JIHIIA
[2, c. 394, 438-440]. Takum 00pa3oM, COIIACHO MPUHIMITY MEXKITYHAPOIHOTO
YTOJIOBHOTO IpaBa, OTBETCTBEHHOCTh IOCYAApCTBA U (PU3UYECKUX JIUI[ B 3TOM
HAINpaBJICHUU JIOJDKHA OIIGHUBATHCS OTHENBHO [7, ¢. 191-192]. B aroii cBsizu
CllelyeT  yINOMSIHYTh  MEXKIYHAapOIHYIO  CydeOHYIO MpPaKTUKY, pPEUICHUs
CIICIMANBHBIX ~ MEXIYHApOJHBIX  TPUOYHAJIOB W,  HAKOHEN,  IPAKTUKY
MexayHapoaHoro yrojoBHoro cyzaa. CorflacHo MeXIyHapOIHOW TMpaKTUKE U
TEOpUH,  MEKAYHApPOIHO-MaTepuaibHas  IOPUAMYECKass  OTBETCTBEHHOCTD
rOCyJapcTBa OCYIIECTBIsACTCS B (POpME PECTUTYLUH B OTHOLICHUM HE3aKOHHO
BBIBE3CHHBIX MAaTEPHAIBbHBIX OOBEKTOB KYJIBTYPHOTO HACIEAMWS, 3aMECTUTEIIHLHON
PECTUTYLIMM WJIM KOMIICHCAllMM B OTHOIIEHMM pa3rpallIeHHBIX MaTepHaIbHBIX
00BEKTOB KyJIbTypHOTO Hacieaus [12, ¢. 395]. Kpome Toro, kakmoe rocyaapcTBo
UMEeT IpaBO IMOJHMMAaTh Ha MEXIYyHapOJIHOM YpPOBHE BOIPOC O BO3BPAIIECHHU
OOBEKTOB KYJIBTYPHOTO HACIIENWsl, HE3aKOHHO TPHCBOCHHBIX B XOJ€ BOEHHBIX
KOH(JIMKTOB, B TOM 4YHCJ€ O HpeloTBpallleHnH (anbcudukanuu B 310 chepe,
TpeOOBaTh MPUHSTHSI COOTBETCTBYIOIINX MEP IO BOCCTAHOBIICHUIO 3TUX OOBEKTOB,
OIlpe/ieNIeHN e OTBETCTBEHHOCTH U JIPYTHE BOIPOCHI.
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Maddi madoni irs obyektlarinin beynslxalq dovriyyasi:
beynalxalq va milli hiiquqi tanzimetmas

LEYLA HOSIMOVA*

Annotasiya

Moagalada maddi madoni irs obyektlorinin beynalxalq dévriyyasinin beynalxalg va milli
hiiquqi tanzimlonmasi masalalori onlarin spesifik xiisusiyyatlorinin va istigamatlorinin tohlili
asasinda hiiquq adabiyyatda méveud olan fikir miixtalifliyi nozora alinmaqla arasdirilmisdur.
Moagalado qeyd edilon masalalor miihiim beynalxalq sanadlora vo Azarbaycan Respublikasinin
milli qanunvericilik aktlarina istinadon miigayisali tohlillo aparimisdir. Qeyd edilon tohlillor
maddi moadoni irs niimunalorinin beynalxalq dovriyyasinin  beynalxalqg va milli hiiquqi
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tanzimlonmasi masalalarinin tokmillasdirilmasinda ahamiyyatli hesab edila bilar. Bels ki, burada
qeyd edilan sahada doviatlorin milli ganunvericiliklorinin yaxinlasmasi ila barabar, beynalxalg
normativ-hiiqugi aktlarin daha da tokmillosdirilmasi, o ciimladon yeni beynalxalg -hlquqi
sanadlorin qabul edilmasi miihiim ahamiyyat kasb edir.

Acar sozlor: maddi madani irs, beynalxalq déovriyya, beynalxalq amakdashq, beynalxalg
Ohdaliklor, doviatin masuliyyati.

International circulation of material cultural heritage objects:
international and national legal regulation

LEYLA HASHIMOVA®*

Abstract

In the article, the issues of international and national legal regulation of the international
circulation of material cultural heritage objects are conducted based on the analysis of their
main features and directions with the diversity of opinions in the legal literature. Besides, in the
article, comparative analyzes are made with reference to important international documents and
national legislative acts of the Republic of Azerbaijan. The mentioned analyzes can be
considered important in improving the issues of international and national legal regulation of
the international circulation of material cultural heritage samples. So, along with the
convergence of the national legislations of the states in the field mentioned here, the further
improvement of international normative-legal acts, including the adoption of new international-
legal documents, is of great importance.

Keywords: material cultural heritage, international circulation, international
cooperation, international obligations, responsibility of states.
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INFORMASIYA HUQUOQU

KONSTITUSIYAYA DOYISIKLIYO ZORUROT VARMI:
AZORBAYCANDA INFORMASIYA SAHOSINDO HUQUQ VO
AZADLIQLARA DAIR NORMALARDA ZIiDDIYYOTLOR

GULNAZ RZAYEVA*

Annotasiya

Azarbaycan Respublikast Konstitusiyast milli ganunvericilik sisteminin asasini tagkil edir.
Bltun hiiquq sahalarinda oldugu kimi, informasiya hiiququ iigiin da rahbar middaalar va ilkin
baslangiclar Konstitusiyada miiayyon olunmusdur. Lakin informasiya sahasinda hiquq va
azadliqlarin realiza formalarmin miiasir dovrin talabindan irali golarak, dayismasi bir ¢ox
konstitusion normalara yenidon nazor salimmasm zoruri edir. Taqdim etdiyimiz magalada
Azorbaycan Respublikast Konstitusiyasvuin asagidaki maddolori tohlil olunaraq taklif va
tovsiyalar tagdim olunacaqdir: malumat azadligi (ARK-nin 50-ci maddasi); fikir va soz azadlig
(ARK-nin 47-ci maddasi); insan va vatondas hiiquglarinin vo azadliglarinin tominati (ARK-nin
71-ci maddasi).

Acar sozlor: Azaorbaycan Respublikasi Konstitusiyasi, malumat azadligi, ifads azadlig,
mahdudiyyatlar, legitim maraglar, mitanasiblik.

I. Malumat azadligina dair konstitusion norma va beynalxalg normalar:n
muqayisali tahlili

1.1.1. Malumat azadhigim tasbit edan 50-ci maddanin | bandina dair tokliflor.

Azorbaycan Respublikasi Konstitusiyasinin (bundan sonra — ARK) 50-ci
maddoasi har kesin molumat azadligmi boyan edir. Ug¢ banddon ibarat olan bu
maddonin migayisali tohlilini aparmaq moagsadilo Umumdiinya Insan Hiiquglart
Boyannamosi, Mulki vo Siyasi Hiiquglar hagqinda Beynoxlag Pakt vo Insan
hiquqglarinin vo asas azadliglarin miidafiosi hagqinda Avropa Konvensiyasini
nozardan kecirak. Belo ki, Milki va Siyasi Hiqguglar hagqinda Beynolxalq
Paktin (madds 19) vo Umumdiinya insan Hiiquqlar1 Bayannamasinin (maddo
19) middoalarinin moatnindan goriindiyu kimi, molumat azadligi har iki sonaddo
ifado azadligi corgivasinds tonzimlonir vo istonilon informasiyant miixtalif Usullarla
Va ddvlat sarhadindon asili olmayaraq axtarmag, almaq vs yaymagq hiiquqlarini ehtiva
edir. Burada tisullarin miixtalifliyi vo dovlat sarhadindan asili olmama kibermokanda
molumat azadligmm qorunmasi aspektindon muhim oshamiyysto malikdir. Bundan
alava, adigokilon maddslorin motnina axtarmaq s6ziinun daxil edilmasi ilo belo bir
mona ortaya ¢ixir ki, hazirda mévcud olan molumatlara ¢ixis olda etmoklo yanast,
ayri-ayrt  soxslor torafindon tolob olunacaqg molumatlarm verilmosi baximindan
dovleatin Gzarina pozitiv 6hdolik qoyulur.

Insan hiiquqlarinin vo osas azadliglarin miidafiesi haqqinda Avropa
Konvensiyasina goldikds iss, Konvensiyanin 10-cu maddssi ifade azadligimi

* Hiiquq iizra folsofs doktoru / Baki Dovlot Universiteti / gulnazrzayeva@mail.ru
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tosbit etmigdir. Lakin digor iki beynalxalg-huqugi senaddon forgli olarag,
axtarmaq sozl daxil edilmomisdir. Daha konkret desok, Konvensiya yalniz
informasiya vo ideyalar1 almaq vo yaymaq azadliglarini nozardos tutur. O zaman
bels bir naticays galmak olarmi ki Konvensiya dovlatlorin pozitiv 6hdsliklarini
istisna edir? — Qeyd olunan tonzimlomanin informasiya hiiquqlar1 kontekstindo
dovloto tosir gostormadiyi gonasti IHAM-mn baxdigi islor Uzro gobul etdiyi
gorarlar naticasinde mohkomo tacribasinds do 0z oksini tapmigdir. Masalan,
Leander Isveco qarst isindo [12] harbi bazada iso baslayan vo daha sonra ona
gars1 aparilan tohlukasizlik istintagqr sobabilo isdon ¢ixarilan Leander isdon
¢ixarilmasinin soboblorini dyronmok istoso do, onun tolobi rodd edilmisdir.
Bundan sonra Leander Avropa Mohkomasine miracist etmisdir. 10-cu madds
kontekstindo informasiya oldo etmok hiiququ baximindan arasdirildiqda,
Mohkomo qeyd etmisdir ki, 10-cu maddo dovlstin (zorino fiziki soxsloro
molumat ¢atdirmaq 6hdaliyi goymur vo bu madds fiziki soxslors molumati aldo
etmok hiiququnu vermir, ona gors do heg bir pozuntu bas vermomisdir. Belo Ki,
maddodo molumati almaq hiiququnun tasbiti asason dovlstin soxsin basqalarinin
ona vermok istadiyi molumati almasini mohdudlasdirmasini qadagan edir.

Qaskin Boyiik Britaniyaya qarsi isindo [6] iSo Qaskin 18 yasina qodor
usaqliginin ¢ox hissasini himayadarligda kegirmis soxsdir. O, 18 yasi tamam
olandan sonra onun haqqinda saxlandigi miiddat orzinds saxlanilan, ona baxan
ailolorin kim oldugu barado bozi molumatlar tolob etmis vo bu tolob rodd
edilmigdir. Avropa Moahkomasina miracistdon sonra Moahkomo soxsin 06z
usaqlig1 va erkan inkisaf dovrlori hagqinda malumat aldo etmasini sortlondirmis
vo 8-ci madds baximindan pozuntunun oldugunu miioyyon etmisdir. Bununla
bels, 10-cu maddo baximindan o, Leander isino do istinad edorok gorara
golmisdir ki, dovlet olgatan molumatin oldo edilmasine midaxilo etmamok
6hdaliyino malikdir, yoni dovlot molumat vermok ¢hdsliyi altinda deyil vo 10-cu
madda bunu tomin edacak muhafiza bandi kimi gobul edilmamalidir.

Mohkomo bu guno godor gobul etdiyi gorarlarda dovlstin miidaxilosi
naticasinds algatan molumatin alds edilmasinin mimkiinsizliydni 10-cu madds
baximindan ifado azadligina miidaxilo kimi giymotlondirmisdir. Bununla bels,
dovlatin fordi molumatlarin oldo edilmasinin garsisinin almasi 10-cu maddo
baximindan deyil, soXsi Vo ailo hayatinin qorunmasi magsadi dasiyan va bununla
bagli dovlatin zarina pozitiv vazifo qoyan 8-ci madds baximindan pozuntu
kimi giymotlondirilmisdir [7].

Molumat azadligr hom fardi, hom do sosial cohatdon diizgiin malumat alda
etmok hlqugunu da shats edir. Sunday Times Birlosmis Kralliga gars1 qorarinda
Avropa Mohkomasi tokco molumat almaq huququnun deyil, hom do
ictimaiyyatin dagiq malumat almaq hiiququnun gorundugunu bildirmisdir [16].
Siyasi vo demokratik nozarot yalniz real molumatlarm oldo edilmasi ilo
formalasan ictimaiyyatin rayi ilo mimkindir. Comiyyatin oldo etdiyi real
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informasiya ilo ictimai roy formalagdirmasi iigiin zaruri olan molumat azadlig:
dovlat Gglin do soffafliq prinsipini zoruri edir.

Maraqli cohat ondadir ki, Mohkama avvalki gorarlarinda informasiya oldo
etmok hiququnu ifads azadligi kontekstindo sorh etmirdi. Mosalon, Leander
Isveca qars1 qorarinda Mohkomo hesab etmisdir ki, rosmi reyestrlards saxlanilan
molumatlarin aidiyyati soxsa bildirilmomasi 8-ci maddonin ohato dairasine
diigiir. Informasiyanin rosmi sistemlordon oldo olunmasi masalesi ilo baglh
Konvensiyanin 10-cu maddasine asason heg bir ayrica masalo yaranmir [12].

Tarsagaga Szabadsagjogokert Macaristana qarsi qararinda [15] isa Avropa
Mohkomosi yekdilliklo gobul etmisdir ki, informasiya oldo etmok ifads
azadliginin torkib hissasidir. Mohkama ictimaiyyatin imumi maraq kasb edan
molumat almaq hiiququna malik oldugunu gobul etmisdir. Onun bu sahado
presedent hiququ bu clir masalalarls bagli malumat vo ideyalarin yayilmasina
xidmot edon matbuat azadligi ilo bagl islonib hazirlanmigdir.

Moahkamonin son 10 il arzinds verdiyi gorarlara diqgst yetirdikds, artiq
molumat almaq hiiququnun daha genis monada gobul edildiyi genastine golo
bilorik. Mahkomonin fikrinca, geyri-durust, geyri-dogiq vo ya kifayat godor
molumat verilmomasi molumat vermokdon imtina demokdir. Ikinci osas meyar
Kimi iso ictimai maragin olub-olmamasi qobul edilir. Belo maraq oldugu
togdirdo ictimaiyyati molumatlandirmaq vazifasine riayst olunmasi zaruridir [2].

Gorlndiya kimi, uzun illor IHAM agiq informasiyaya ¢ixisin tominati ilo
bagli dovlatlorin pozitiv 6hdsliklorinin olmast faktin1 tanimaq istomirdi. Lakin
buna baxmayaraq, Avropa dovlatlorinin boyik oksariyysti ganunla miayyan
edilmis qaydada aciq molumatlara ¢ixis hiiququnu taniyirr [18] ki, bu da
konstitusion gaydada 0z tosbitini tapmisdir. Oslindo belo tanima soffafliq vo
agkarliq prinsiplorinin tominati baximdan zoruridir. Ona goro do molumat
azadliginin torkibindo agiq informasiyanin olyetorliyinin tominatt muhim
element hesab olunmali vo moalumati axtarmaq hiiququ molumat azadlig: ilo
ehtiva olunmalidir. Demoli, ARK-nin 50-ci maddasinds tosbit olunmus ‘“hor
kasin istodiyi molumati ganuni yolla axtarmaq, sldo etmok vo yaymaq azadligi”
daha diizgiin sayilir. Lakin hamin maddonin “molumati 6tiirmok vo hazirlamaq
azadlig1” hissosi bir godor mibahisalidir.

Qeyd etmok lazzimdir ki, respublikamizda cari informasiya
ganunvericiliyini  tohlil etsok, informasiyanin Otiiriilmasi ayri-ayr1 fiziki
soxslorin hiiququ kimi deyil, miivafiq informasiya sahiblarinin ganunla mioyyan
edilmis ¢oargivada salahiyyati kimi sorh olunmalidir (Fardi molumatlar haqqinda
Qanunun 2.1.8, 2.1.16 va 14-cii maddalari). Qanunun 2.1.8-ci maddasina asasan,
fordi molumatlarin Gtiiriilmasi fordi molumatlarin iglonilmasi prosesinin  bir
hissasini toskil edir. Bu islonilmoa prosesini isa ayri-ayri soxslor deyil, fordi
molumatlarin miilkiyyatgisi vo ya operatorlar hayata kegirir. Fordi malumatlarin
mulkiyyatcisi ganunvericiliklo misyyan edilmis gaydada fordi molumatlarin
informasiya sistemi vo ya ehtiyati {zorindo tam sahiblik, istifads,
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saroncamverma hiququnu hoayata keciron, fordi malumatlarin islonilmosi
moqsadini miayyan edoan dovlst vo ya yerli 6zlnuidars organi, hiiquqi vo ya
fiziki goxsdir (madds 2.1.9). Fordi molumatlarin operatoru isa fordi
molumatlarin toplanilmasini, islonilmasini vo muhafizasini hayata kegiron fordi
molumatlarin miilkiyyastgisi vo ya onun bu funksiyalar1 miisyyon hacmds vo
sartlorlo hovalo etdiyi dovlst va ya yerli 6ziinuidars organi, hiiquqi vo ya fiziki
soxsdir. GOrunduyu kimi, fordi molumatlarin islonilmasi prosesi konkret
subyektlorin salahiyyatins aid edilmisdir.

Bundan olave, adigakilon Qanunun 2.1.16 vo 14-cli maddalarina muvafiq
olaraq, fordi molumatlarin transsorhod  Gtlrtlmasi fordi  molumatlarin
ganunvericiliklo mioayyan edilmis qaydada Azorbaycan Respublikasinin dovlot
sarhadindan olagadar beynslxalq toskilatlara, basqa olkalorin dovlst va ya yerli
Ozlnuidars organlarina, hiiqugi vo ya fiziki soxslorino verilmasidir ki, bu,
Azarbaycan Respublikasinin milli tohliikasizliyi i¢lin tohdid yaratdiqda, eloco
do fordi molumatlarin Gtiiriildiyd 6lkenin ganunvericiliyi homin molumatlarin
Azaorbaycan Respublikasinin qanunvericiliyi ilo mioyyon edilmis saviyyado
hiqugi mihafizasini tamin etmadikds yolverilondir.

Demoli, soxsin molumati o6tiirmok azadligini  molumat azadligi
mustavisinda sorh etmok bir godar mantiqgi gériinmdar. Sual yarana bilar: S6hbat
soxsin 6z fordi molumatlarini 6tiirmasindon gedirss, 6tlrmoak hiququ Kimi gobul
edilo bilormi? — Qanunvericilikdo informasiyanin yayilmasi 0 godor genis
mozmunda verilmisdir ki, bu, elo soxsin 6zii haqqnda molumatlarin1 basqa
soxslara ¢atdirmasini da ehtiva edir (2.1.12-ci maddo).

O ki qaldi informasiyan1 hazirlamaq hiiququna, bu element yaradiciliq
azadliginin vo oqli mulkiyyst hiiququnun mozmununa daxildir. Ona goro do
hesab edirik ki, Konstitusiyanin 50-ci maddasinin | bondindon hazirlamag,
Otlrmak sozlorinin ¢ixarilmasi daha diizgiin olar.

1.1.2. Malumat azadligim tasbit edan 50-ci maddanin Il va I11 bandlarinag
dair tokliflor

ARK-nin 50-ci maddasi ilo bagli digor problemli magam bu maddonin 11
bondindon irali golir. Burada Kkutlovi informasiyanin azadligina tominat
verilmosi  vo kutlovi informasiya vasitelorinds, 0 ciimladon matbuatda
senzuranin qadagan olunmasi tasbit olunmusdur. Belo bir tonzimlomo yuxarida
geyd etdiyimiz beynolxalq sonadlords 6z oksini tapmamisdir. Yalniz Miilki vo
siyasi hiiquqlar haqqinda Beynolxalq Paktin 19-cu maddasinds informasiyanin
axtarilmasi, alinmasi vo yayilmasi isullarindan biri qisminds medianin
taninmas1 homin maddanin media azadligin1 da ohato etdiyinin gostaricisidir.

Qeyd etmoliyik ki, media vasitolori ictimaiyysti maariflondirmok
moqgsadilo ictimaiyyatin molumat almaq huququnu hoyata kegirmays imkan
veran on mihim monbsalordon biridir. Insanlarin mistoqil diisiinmosi, sarbost
fikir formalagmasi ii¢iin hor ciir diislinco haqqinda molumat veron media
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vasitalorinin do olmasi zaruridir. Bu kontekstdo medianin asas vozifasi insanlart
dogru yola yonaltmak deyil, aksina onlarin fikirlorini formalasdirmaq ti¢iin har
cur molumat vo ideyalara ¢ixis imkani yaratmaqla onlara real informasiyaya
¢ixis imkani formalasdirmaqdan ibaratdir. Ona goro do media azadliginin
tominatt molumat azadliginin realizasinde muhim shamiyyast kasb edir.

Tarixa nozor salsaq gorerik ki, kegmis SSRI dovriindo respublikamizda
fikir vo soz azadliginin tominati he¢ do Urokagan olmamigdir. “Azorbaycan
Respublikasinda soz, fikir vo molumat azadliginin tomin edilmoasi sahasinds
alavs tadbirlor hagqinda” Azarbaycan Respublikasi Prezidentinin 6 avqust 1998-
ci il Farmani bu sahads atilan ilk addimlardan biri kimi giymatlondirilmalidir.
Forman senzuranin logvi, normativ bazanin formalasdirilmasi, beynolxalq
normalarla uygunlugun tominati kimi tadbirlorin icrasini nazards tutur ki, bunlarin
hamus1 sz, fikir vo molumat azadliginin qorunmasi sahasinde mihim shomiyyato
malikdir [11, s. 307]. Bu baximdan, senzuranin konstitusion gaydada gadagan
olunmasimin tarixi zoruratdon irali galdiyini s6ylays bilorik. Onu da geyd etmaliyik
ki, oksor dovlstlordo media azadligi konstitusiyada deyil, konkret ganunlarla bayan
edilir (bazi dovlatlords iss oksine medianin azadligi ayrica konstitusiya maddasi ilo
tonzimlonir. Masalan, Tirkiys Konstitusiyasimin 28-ci maddasi).

Taobii ki, medianin azadliginin vo senzuranin qadagan olunmasinin tasbiti
mitaraqqgi hal kimi giymatlondirilmalidir. Lakin 50-ci maddoanin Il bandinin
yenidan formuls edilmasina zorurat vardir. Belo ki, “Media haqqinda” Qanuna
osason, kdtlovi informasiya oldo olunmasi, otiiriilmosi, istehsali vo yayimi
Azorbaycan Respublikasinin qanunlari ilo mohdudlasdirilmayan, geyri-mahdud
sayda soxslors ¢atdirmaq magsadilo media subyektlori torafindon dorc olunan va
(va ya) yayimlanan malumatlardir (madds 1.1.1.). Media kitlovi informasiyanin
dovri vo ya miintozom olaraq doarc olunmasini va (Vo ya) yayimlanmasini hayata
kecirmok (cglin istifado olunan alot vo vasitolor, habelo onlar vasitasilo
formalasan informasiya miihitidirso (maddo 1.1.2.), media subyekti osas
foaliyyot ndvi kitlovi informasiyanin dorc olunmasi vo (vo ya) yayimlanmasi
olan fiziki (jurnalistlor istisna olmagla) vo ya hiiquqi soxsdir (madds 1.1.3).
Demoli, kitlovi informasiyanin azadligi “Media haqqnda” Qanunun 5-Ci
maddoasindo 0z oksini tapmis media azadligi ilo eynilik toskil edir. Bu iss 0
demokdir ki, media azadligina dair middoanin 50-ci maddado deyil, ARK-nin
47-ci maddasinds tosbit olunmasi daha diizgiindiir. Eyni zamanda, medianin
yuxarida qeyd olunan anlayisindan agig-aydin goriintir ki, bu informasiya miihiti
kltlovi informasiyanin dévri vo ya mintozom olaraq dorc olunmasini va (Vo ya)
yaymmlanmasini hoyata kecirmok Gc¢tin foaliyyst gostarir. Ona gors do “Kiitlovi
informasiya vasitalorinds, 0 climladon motbuatda dovlst senzuras1 qadagandir”
avazina “Media sahasinds dovlst senzurasi qadagandir” cumlasindan istifads
olunmas1 daha diizglin olar.
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Eyni zamanda, ARK-nin 50-ci maddassinds Il bandindoki “kiitlavi
informasiya vasitolorinds” ifadosinin “mediada” so6zii ilo ovaz oOlunmasi
moqgsadomuvafigdir.

Il. Fikir va soz azadligi yoxsa ifada azadligi: miigayisali-huiquqi tohlil

[fado azadlig1 demokratik hiiqugi dovlatin osaslarini toskil etmoklo yanas,
fordlorin azad diisiinco mduhitindo 6z fikirlorini ifado etmasi naticasinda
comiyyatlorin inkisafina tohfo verir. Ifado azadhigina fordin 6z daxili alomindo
yaratdig1 diisiinco Vo homin diigsiincanin ifadasi, yani tozahlr( daxildir [5, s. 517-
518]. Qisa s6zlo desok, bu azadliq sarbast sokildo muxtalif fikir vo milahizalora
yiyalonmak, bu fikirlor arasinda se¢im etmok, basqa insanlarla boliismak hlququ
kimi basa diisiiliir. Holo XX osrin sonlarinda IHAM ifado azadligmin istonilon
modoani, siyasi vo sosial informasiyanin Otiiriilmasine imkan veron badii
molumatlar1 ohats etdiyini bildirmisdir [13].

ifado azadlig: digar hiiquq vo azadliglarin qorunmasi {iciin tominat kKimi
giymotlondirilo bilor. Cunki ifade azadliginin taninmadigi bir yerdos soxs 6z
toloblarini ifads eds bilmadiyi sabobindon digor hiiquq ve azadliglarin hayata
kecirilmasinds do maneslor yaranacaqdir. TosadUfi deyil ki, asas insan hiiquq va
azadliglariin tez-tez pozuldugu bir ¢ox dovlstlords ifado azadliginin lazimi
soviyyadoa taninmadigi va ya istifads edilmadiyi miisahids edilir [10, s. 8].

Ifado azadlig: tokca fikrin yayilmasinmi deyil, hom da roy vo molumatlarin
formalasmasini ohata edir. Bu baximdan, insanlar fikir vo malumat aldo edarkan,
roy bildirmok Uc¢ln onlar1 yayarkon hami ilo boraboar roftar edilir. Odur ki,
barabarlik prinsipine zidd olan ifads azadliginin elementlorinin pozulmasi hom
do ayri-segkiliyin gqadagan olunmasinin pozulmasi demok olacaqdir. Ayri-
segkilik birbasa vo ya dolay1 yolla bag vers bilor. Birbasa ayri-seckiliyo misal
olarag mohkumun vizual vo yazili media materiallarina ¢ixisimnin
mohdudlagdirilmasini gostormak olar. Belo olan halda fikir vo malumat olds edo
bilmoyon soxs azad fikro malik ola vo son noticodo onu ifado edo bilmoz.
Dovlatin  pozitiv  6hdaliyi ¢orgivasindo dolayr ayri-seckilik informasiya
telekommunikasiya infrastrukturunun 6lks boyu barabor, genis vo ucuz tomin
edilmamoasi kimi giymatlondirilo bilor. Belalikla, nagliyyat xarclarinin nisboton
baha oldugu kond yasayis montagoalorina informasiya texnologiyalarmin daxil
olmast ¢atinlogocayindon insanlarin 6z ifado azadligindan tam istifado
etmolorinin qarsisi alinacaqdir. Ona goro do dovlotin 6z pozitiv 6hdaliyi
cargivasinds pozuntunu aradan qaldirmasi vacibdir.

Qeyd etmok lazimdir ki, fikir vo sdz azadligmin konstitusion qaydada
tosbit olunmasi halo bu azadligin reallagdirilmasinin tominati demok deyil. Soxs
0z fikir vo milahizolorini agiglamadigi halda tominat mexanizmini
muoayyanlagdirmok mimkin olmur. Cinki bu zaman homin fikirlor daxili xarak-
ter dasiyaraq, xarici ifado formasina malik olmur. Mohz agiglanmagqla, yani
muxtalif Usullarla 6turilmok vo yayilmagla fikir vo s6z azadligindan istifado
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xarici tozahur formasini almis olur. Fikir vo s6z azadligini hayata kegiron soxs
0z ogqidosini ifado edir. Ona gOro do oksor todgiqatcilar “ifado azadligi”
anlayisindan istifado edirlor. Homginin fikir vo stz azadhgmi oks etdiran
beynalxalq senadlorin hamisinda hom fikir vo s6z azadligi, hom do molumat
azadligi eyni maddodo oks olunmusdur vo osas etibarilo, “ifado azadligi”
ifadasindan istifads olunur. Yuxarida geyd etdiyimiz kimi, fikir vo ideyalar ifads
olunmagla, fikir vo s6z azadligi realizo olunur. Bu baximdan, “ifado azadlig1”
terminindan istifadoni normal gobul etmok olar. Lakin bu, homin anlayisin
molumat azadlig1 ilo eynilosdirilmasing gatirib ¢ixarmamalidir. Ikinci daha genis
olub, molumatlarin oldo edilmasi, axtarilmasi vo yayilmasi kimi azadliglar1 da
ehtiva edir. Umumiyyatlo, ifade azadlig1 (vo ya fikir vo s6z azadlig1) vo malumat
azadligin1 bir-birindon tocrid olunmus formada tosovvir etmok muimkin deyil.
Insan Hiiquglar1 {izra Avropa Mohkomosinin bir ¢ox gerarlarmin tohliline
asasan, deys bilorik Ki, oksar hallarda onlardan biri digarinin tominatinda xiisusi
ohomiyyato malik olur. Masalon, Autronik Isvecroyo garst (1990) mohkamo
isindo problem dovlat organlarinin iddiag1 sirketo xaricdon yayim &tiirtilmasine
icazo vermokdon imtina etdiyi zaman sirkatin ifado azadligina miidaxilonin
edilib-edilmomasi idi. Mahkoms iddiaginin ideya vo molumatlar: gabul etmok
imkaninin mohdudlasdirilmas1 vasitasilo ifado azadligina edilmis miidaxilani
asanligla askarlamisdi. Eynilo, Xursid Mustafa vo Tarzibagi Isveca garsi (2008)
mohkomo isindo Mohkomo Isve¢ mohkomosinin dostoklodiyi miilk sahibinin
icaraciya monzilindon konarda peyk c¢anagi quragdirmaga icazo Vvermomasi
osasinda, yeno do onlarin molumat almaq hiququna oangoalin téradildiyine
ssaslanmagla, ifads azadligina miidaxilo olundugu gorarina golmisdi [17, s. 9].

I11. Malumat azadlig: va ifada azadligina dair mahdudiyyatlaor: zarbaycan
Respublikasi Konstitusiyasmin 71-Ci maddasinda dayisiklik

Hom beynalxalg normalarda, ham doa dovlotdaxili tonzimlanmads malumat
Vo ifads azadligi ila bagl bir sira mohdudiyyatlor nazards tutulmusdur ki, bunlar
hiigug vo azadhglarin pozulmasi kimi sorh olunmamalidir. Avropa
Konvensiyasinin 10-cu maddssinds ifado azadligina dair mohdudiyyatlor Ggilin
asagidaki sortlor miiayyan olunmusdur:

v' Mohdudiyyatlor ganunda nazords tutulmalidir;

v" Mohdudiyyatlor legitim maraglardan birinin (Konvensiyanin 10.2-Ci
maddasinda nozards tutulan) midafiasine yonalmalidir;

v" Mohdudiyyatlor demokratik comiyyat baximdan zoruri xarakter
dasimalidir.

Birinci sort mohdudiyyatin yalniz qanunla miioyyan edilmasinin
yolverilonliyini  nozordo tutur vo osas mogsadi  dovlst  torafindon
mohdudiyyatlorin  6zbasmaliginin qarsisin1  almaqdan ibarotdir. Kontinental
hiqug ailssina daxil olan respublikamizda molumat vo ifado azadligi biitiin
insan hiiquqlar1 vo azadliglart kimi yalmiz qanunla mohdudlasdirila bilor.
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Konstitusiyanin 71-ci maddasinin 1l bandi bu barads birbasa gdstoris nozards
tutmusdur. Lakin Avropa Mohkomosinin goararlarinda ganunilik talobi ilo bagh
muxtalif yanasmalar vadir. Maraqli torof onda 6zinU buruze verir ki, Avropa
Mohkamosi ganun anlayisini daha genis mozmunda sorh edir. Sunday Times
Birlosmis Kralliga qarsi, Sanoma Vitgevers B.V. Niderlanda qars1 qorarlarinda
Mohkomo Kontinental Avropa va digar hiquq sistemlarinin xdsusiyystlorini
nozara alaraq, Konvensiyanin 8-ci maddasindon 11-ci maddasinadak gdstarilon
ganunauygun va ganunla mioyyon edilmis sézlori ilo bagli bildirmisdir ki,
homigo ganun termini 6zinlin formal monasinda deyil, substantiv monasinda
nozarda tutulur. Buraya hom yazili ganun, ham do yazilmamis ganunlar daxildir.
Qanun hom ganunla muayyan edilmis hiiquq, hom do hakimlarin verdiyi hiiquq
kimi anlasilmalidir. Di Stefano Italiyaya garst mohkamo isinda BOy(lk Palatanin
gobul etdiyi gerarda deyilirdi ki, ganunla nazords tutulmus ifadasindon irali
galon toloblordon biri muoyyanlikdir. Buna g6ro do norma vatondaslarin
davraniglarin1 tonzimlomok (gtin  kifayst qodor doagigliklo hazirlanmadigi
togdirdo ganun kimi nozoars alina bilmoaz [17, s. 35].

Digar torafdan, tonzimlomoni ehtiva edan qanun fiziki soxslor Giglin slcatan vo
basa diisllon olmalidir. Avropa Mahkomasi bu taloba Gstunlik vermasini bels
osaslandirir ki, ganunla noazords tutulmaq prognozlagdirila bilonliyi tomin edir.
Fordlor 6z davranis vo harokatlorinin naticalorini gabagcadan gérmoyi bacarmalidir
Vo onlara 6z davraniglarina nazarot etmays imkan veran tonzimlomolor 10-cu
madda ¢argivasinds hiiquqi norma kimi uygun hesab edils bilor [4].

Rekvensi Macaristana qarsi is iizro iSo Mohkoma ganunla misyyan
edilmis anlayigin1 vo onunla bagl miioyyanlik prinsipini birbasa formada yerli
ganunvericiliklo  olagalondirmisdir:  Konstitusiyanin =~ miiddealar1  timumi
xarakterli oldugu tgciin onlardan tolob olunan doagiglik saviyyasi digor
ganunvericiliklora nozaron daha asagi ola bilor. Bu middoalart sorh etmok Gg¢iin
ganunla miayyoanlosdirilon tolobloro cavab veron daha mifassal yerli
ganunvericilik bazasi moévcuddur [17, s. 36]. Mohz bunu rahbar tutaraq,
Mohkama oksar islordo (masalon, Gaveda Polsaya qarsi) [5, s. 8-9] mohz
ganunda gostarilmis daqiq taloblors riayat olunmasini vacib saymisdir.

Osas hliguqg ve azadhiglarin ganunla vo konstitusiyanin motnine uygun
olarag mohdudlasdirila bilmasi ganunvericiya istadiyi hadds mohdudiyyatlor
goymaq solahiyyoti vermir. 9sas huquq ve azadliglar miixtolif doracodo
mohdudlasdirila bilor, ona g6ro do mohdudiyyst lazim olandan artiq
olmamalidir. Basqa sozlo, bu zorurat asasinda miitonasiblik prinsipi yuksalir.
Miitanasiblik prinsipi mahiyyatca bir necs prinsipin birlosmasindan ibarstdir.

Birincisi, alverislilik prinsipini qeyd etmoaliyik ki, bu prinsip mahdudiyyot
vasitalarinin mahdudiyyatin mogsadins gatmaq tiglin uygun olmasini bildirir. Bu
baximdan, yoluxucu Xestoliyin yayilmasmin qarsisint almaq ii¢lin geco saat on
ikidon sonra musiqi yaymminin qadagan edilmosi overislilik prinsipinin
pozulmasimin hazirki niimunossidir. Demok olmaz ki, musiqi yayimi saat on
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ikidon avval Xastoliyin yayilmasina sobob olmur, daha sonra tohliks yaradir.
Ustoalik, ictimai musiqi yaymminin gadagan edilmosi 0zliylindo insanlarin bir
yers toplagsmasinin qarsisini almaq tigiin uygun deyil [3, s. 37].

Mitonasibliyin basqa bir alt prinsipi zorurat prinsipidir. Mahdudiyyat
alotinin - mohdudiyyst mogsadine nail olmaq {giin uygun olmas:t fakti
mitonasibliyi tomin etmir. Vasitalor hom do mohdudlasdirma zoaruratini tagkil
etmolidir. Basqa sozls, asas hlququ moahdudlasdirmagq moagsadine catan, lakin
onu an az sokildo mohdudlasdiran alat zoruri vasitadir. Ona gora do ganunverici
moqgsada ¢atmaq U¢tin movcud olan vasitolor arasinda an az mohdudlasdirict
vasitalori segcmoalidir.

Mohdudiyyatlarin legitim maraglardan birinin midafiasina yonalmasi sorti
ilo bagli Avropa Konvensiyasinin 10.2-ci maddosi bu maraqlara asagidakilari
daxil edir: dovlst tohlikasizliyi vo dovlatin orazi biutdvllyd, ictimai asayis,
igtisaglarin vo cinayatlorin garsisinin alinmasi, saglamligin vo ya moanoaviyyatin
mudafiasi, digar soxslorin nifuzu va ya hiiquglarmin midafiossi, konfidensial
molumatlarin  agiglanmasinin  qarsisinin - alinmasi, oadalot muhakimasinin
nifuzunun va gorazsizliyinin tamin edilmasi.

Sadalanan mogsadlardan birina uygun golmayan mohdudiyyst hlququn
pozulmasini togkil edir ki, hamin mogsadlor dovlst vo ictimai maraqlarin
gorunmasina xidmot edir. DOvlot maraqglar: ictimai maraqlarla qarsiligh slagods
olub, biri digarindon iistiin deyil. Ictimai monafelori oks etdiron istiqamatlor
dovlst orqanlari torofindon qanuni formaya salinmazsa, onlarin miidafiasindon
sOhbot gedo bilmoz. Eyni zamanda, dovlot 06z foaliyystindo comiyyatin
maraqlarini rohbor tutmadigi halda, demokratiklik prinsipi birbasa sokildo
pozulmus olacaqdir.

Oksor hallarda legitim maraqglarin pozulmasi elo ganunauygunluq sortini
do pozmus olur. Ciinki milli ganunvericiliklor legitim maraglara gosd edon
foaliyyoti qadagan edir. Siirek Turkiyays qarst qgorarinda Mahkomo bu
yanagmani tosdiq etmisdir [7].

Molumat va ifado azadligina dair mohdudiyyatlorin demokratik toplumda
zoruri olub-olmadigr hor zaman yoxlanmalidir. Buradaki zoruri ifadosi dar
monada macburi kimi gabul edilmomoalidir. Mahkomo oksins faydali, aglabatan
Vo ya arzuolunan kimi garhlorls bu ifadoys agiglama vermisdir [7].

Avropa Konvensiyasinin 10-cu maddasindo nozords tutulmus legitim
maraglar ARK-nin 71-ci maddasinds forgli gqaydada tosbit olunmusdur: Hor
kosin hlqug vo azadliglar1 digarlorinin hlquqg ve azadhiglart ilo mohdudlasir;
Mihariba, harbi voziyyst vo fovgelade vaziyyst, habelo sofarbarlik elan
edilorkan insan vo votondas hiiquglarinin vo azadliglariin hoyata kegirilmasi
Azorbaycan Respublikasinin beynoalxalg 6hdoliklorini nozara almaq sorti ilo
gismoan va mivaqqgsti mahdudlasdirila bilar.

Burada misbat hal kimi hlqug ve azadliglarin mohdudlasdirilmasinin
dovlat torafindon gozlonilon naticaya miitonasibliyi prinsipinin tasbit olunmasini
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geyd edo bilorik. Lakin legitim maraglarla slagedar bondlorin redaktasine
ehtiyac vardir. Bu moagsadlo Avropa Konvensiyasinin 10-cu maddssinds nazarda
tutulmus legitim maraqlara diqqgot yetirok:
1. milli tohlukasizlik, orazi butovllyl vo ya ictimai asayis maraqlar
naming;
igtisasin vo ya cinayatin qarsisini almaq U¢Un;
saglamligin vo manoviyyatin qorunmasi Ugun;
digar saxslarin nlfuzu va ya hiiquglarinin midafiasi G¢in;
gizli alds edilmis malumatlarin agiqlanmasinin qgarsisint almaq Ugin
. adalot mlhakimasinin nifuz va goarazsizliyini tamin etmak tgun.

“M1111 tohllikasizlik haqignda” Qanunun 1, 2 vo 6-c1 maddaloring istinadon
“milli tohlikosizlik” anlayisinin daha genis oldugu vo yuxaridaki 1 vo 3-cl
bondlari ohato etdiyi gonastino golo bilarik. O ki galdi cinayatlorin garsisinin
alinmas1 moasalasing, burada “Informasiya olda etmok haqqinda” Qanunun 2.4.-
1-ci maddasinds istifado olunmus “cinayat iglori Uzro ibtidai aragsdirmanin
normal gedisinin tamin edilmasi” ifadasinin da slave olunmasini magsadauygun
sayiriq. Daha dagiq desok, ikinci legitim maraq “cinayatlorin garsisinin alinmasi
Va cinayat islori Uzrs ibtidai aragdirmanin normal gedisinin tomin edilmosi” kimi
nozards tutulsa, daha diizgiin olar. Hamginin “adalot mihakimasinin nifuzunun
Va Qgarazsizliyinin tomin olunmasi” da legitim maraqlar sirasinda yer almalidir.
“Digar soxslorin nifuzu va ya hiiquqlarmin miidafiosi” ifadasi bir godor geyri-
muoyyondir. Insan hiiquq Vo azadliglar biitévliikkdo ayri-ayr1 soxslorin sorof vo
layagotinin mudafiasini do ohato etdiyi ti¢lin “digor soxslorin hiquqg va
azadliglariin tomin olunmasi” ifadssi daha dizgindir. Belslikls, hiquq vo
azadliglarin mohdudlasdirilmasi ilo bagli miiddeada yuxarida geyd etdiyimiz
dord legitim maragin tomin edilmasi moagsadilo mahdudlagdirmaya yol verilmosi
mosalosi 6z oksini tapsa, daha mogsadouygun olar. Tabii ki, burada
“ganunvericiliklo mioyyan olunmus gaydada vo osaslarla” ifadasi do mitlag
sokilda nazards tutulmalidir.

o UTA W

IV. Natica

Azaorbaycan Respublikasi Konstitusiyasinin 47-ci maddssinds yalniz hor
kosin fikir va s6z azadligi bayan olunur. Beynolxalg normalarda tosbit olunmus
ifado azadlig1 daha genis moazmuna malikdir, ¢linki homginin goxsin informasiya
va bilik miibadilasi Gizro hilquglarini ehtiva edir. Beynalxalg normalarda hor iki
hiqugun eyni maddodo tosbitinin baslica sobabi onlarin six alagesindan iroali
golir. Demoali, ifado azadliginin beynolxalg normalar asasinda tonzimlonmasi
daha ugurlu tocriiba kimi sayila bilor. Bu baximdan, aslinds Konstitusiyanin 47-
ci maddosinin adinin “ifads azadligr” kimi adlandirilmasi, 50-ci maddonin |
bondindon molumat azadlhigi ilo bagl toklifdo geyd etdiyimiz anlayislarin
¢ixarilmasi va 50-ci maddoanin Il bandinin 47-ci maddoys slave olunmasi daha
moqsadomivafigdir.
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Mogalodo mifossal tohlillor aparilaraq, Azorbaycan Respublikasi
Konstitusiyasinin 47 vo 50-ci maddoslorinin asagidaki redaktado verilmasi toklif
edilmisdir:

“Maddo 50. Molumat azadlig1

I. Hor kasin istadiyi moalumati ganuni yolla axtarmaqg, oldo etmak va
yaymagq azadlig vardir.

I1l. Hor kasin mediada dorc edilon va onun hiiquglarini pozan va ya
monafelarina xalal gotiron molumati tokzib etmok vo ya ona cavab vermok
hliququna tominat verilir.”

“Maddo 47. Ifad> azadligi

I. Hor kasin ifada azadlig1 vardir.

I. He¢ koas 0z fikir vo ogidasini agiglamaga vo ya fikir vo agidasindan
dénmaya moacbur edils bilmoaz.

1. Irqi, milli, dini, sosial Vo har hans1 digor meyara asaslanan adavot vo
diismangilik oyadan tasviqata va tobligata yol verilmir.

IV. Media azadligina tominat verilir. Media sahasinda dovlst senzurasi
gadagandir.”

Eyni zamanda xisusi vurgulanmalidir ki, hiiqugdan somarali Vo
moaqgsadlarine uygun istifade etmak U¢lin onun ohate dairasini bilmok vacibdir.
Ona goro do diger hiqug ve azadliglar kimi molumat azadligina dair
mohdudiyyatlorin do konkret mioyyan olunmasi vacibdir. Tadqigat zamani
istinad edilmis beynoalxalg normalarda bu cir mohdudiyyatlor sadalansa da,
Azorbaycan Konstitusiyasinda no 50-ci maddads, no do 47-ci maddods bu
barado tonzimloma yoxdur. Yalmz “Informasiya sldo etmok hagqinda” Qanunun
2.4-1-ci  maddosinin  mozmunundan belo  mohdudiyyatlorin  dairasini
muoayyanlogdirmok olur ki, bu normanin 6ziinds do geyri-dogiglik mévcuddur.
Maosalon, dovlstin maraqlarin dairasi muoayyan olunarkon, Xxarici-siyasi,
kosfiyyat vo oks-kosfiyyat kimi strateji maraqlar normadan konarda qalmisdir.
Ona goro do hesab edirik ki, konstitusion gaydada mohdudiyyatlorin dairasi
beynalxalg normalara uygun formada miioyyon olunmalidir. Hesab edirik Ki,
Konstitusiyanin 71-ci maddasinds Il bandin ikinci cimlasi asagidaki mazmunda
tasbit olunsa, daha moagsadouygun olar:

“Hor kosin huquq vo azadhiglari qganunvericiliklo mlayyan olunmusg
gaydada va oasaslarla milli tohlikasizliyin, digar soxslorin  hiquq vo
azadliglarinin, adalat mithakimasinin nufuzunun va garazsizliyinin, cinayat islori
Uzra ibtidai arasdirmamin normal gedisinin tomin olunmasi va cinayatlarin
qarsisuin alinmast maqsadilo mahdudlasdirila bilar”.
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IS THERE A NEED TO AMEND THE CONSTITUTION: CONFLICTS IN NORMS ON

INFORMATION RIGHTS AND FREEDOMS IN AZERBAIJAN

GULNAZ RZAYEVA*

Abstract

The Constitution of the Republic of Azerbaijan forms the basis of the national legislative
system. As in all areas of law, the guiding provisions and preliminary beginnings for the right to
information are defined in the Constitution. However, the changes in the forms of realization of
rights and freedoms in the field of information, arising from the demands of the modern era, make
it necessary to reconsider many constitutional norms. In the article we have presented, the
following articles of the Constitution of the Republic of Azerbaijan will be analyzed and
suggestions and recommendations will be presented: freedom of information (Article 50 of the
Constitution of the Republic of Azerbaijan); freedom of thought and speech (Article 47 of the
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Constitution of the Republic of Azerbaijan); guarantee of human and civil rights and freedoms
(Article 71 of the Constitution of the Republic of Azerbaijan).

Keywords: Constitution of the Republic of Azerbaijan, freedom of information, freedom of
expression, restrictions, legitimate interests, proportionality.

ECTb HEOBXOJIUMOCTb UBMEHEHUA KOHCTUTYHUHN: KOH®JINUKTbI
HOPM Ob UH®OPMAIIMOHHBIX IIPABAX U CBOBO/I B A3EPBAMJI’KAHE

I'YJIbHA3 P3AEBA*®

AHHOTANNSA

Koncmumyyua Aszepbauioscanckou Pecnybnuku cocmaensiem 0CHO8Y HAYUOHATLHOU
3axKoHoOamenvHoU cucmemsl. Kak u 60 6cex obracmsax npaga, pyKogoosujue NOAONCEeHUS U
npeodsapumenbHble OCHO8bl npasa Ha uupopmayuio onpedenenvt 8 Kowcmumyyuu. OOonaxo
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ELEKTRON DOVLOT VO ELEKTRON DEMOKRATIYANIN
INKISAFI: INSAN HUQUQ VO AZADLIQLARININ QORUNMASINA
DAIR YENIi HUQUQI TENDENSIYALAR

ELNUR HUMBOTOV*

Annotasiya

Muasir diinyada texnologiya vo dovlar arasindaki qarsiligl alagani 6yranmok, diggoti
demokratiklosdirma potensialina yonaltmak tokca akademik deyil, ham do pragmatik baximdan
aktualdir. Ciinki virtuallagsmanin genis viisat aldigr va yeni texnologiyalarin insanlar Ugln
toqdim etdiyi imkanlarm artdigi bir donamda dovlatin bu proseslordon konarda qalmasi va
elektronlagmamast geyri-mimkindir. Eyni zamanda, dévlat xidmatlorinin gostarilmasi Ugiin
yeni ragamsal vasitalor fargli tanzimlamo talab edir, ¢unki onlar siratli vo ugursuzlug halinda
hiquglara potensial ziyan vurur. Bu manada, elektron hokumat sistemlarinin demokratiklasmoaya
gatira bilacayi asas risklar, imkanlar va onun tanzimlanmasi tigiin vacib parametrlor insan hiqug
Vo azadliglarimin tominat: aspektindan xususi diggat yetirilmali olan masalalordir. E-idaraetma
insan hiiquq va azadhqlarinin ragamsal dovrds yeni formada tominat: digiin xiisusi ahamiyyato
malikdir. Clnki belo idaraetmanin asas elementi olan saffafliq va hesabatliliq naticasinda dovlat
orqanlart anlaywlar ki, onlarm malumatlarina har kas onlayn baxa bilar va naticada ictimaiyyat
qarsisinda hesabatlt olmaq lazimdwr. Soffafliq vo hesabatliliq demokratik doviatlar Ugln asas
elementlor hesab oluna bilar ki, bu da elektron idaraetmo ilo gliclondirilo bilor. A¢iqliq vo
saffafliq sayasinda midafio olunan e-idaracilik da saxsi tamas saviyyasinin azalmast sababindan
ictimai prosedurlarda korrupsiyanin azaldilmasi imkanimi taqdim edir. Magalada geyd olunan
Magamlarin tahlili iki istiqgamatda aparimigdir: doktrinal tahlillara istinad va tacriibanin tadqiqi.
Hor iki istiqgamatda apariimis tadgigat naticasinda toklif va tévsiyalar taqdim edilmisdir.

Acar sozlar: elektron dovlat, elektron idaraetma, elektron demokratiya, elektron dévlat
modellari, insan hiiquglari, elektron hiiquglar, Internet, IKT.

. Giris
Ik 6nco geyd etmok lazimdir ki, har bir dovlatin milli informasiya siyasati
virtual mokanda insan huquq vo azadliglarinin tominatini rohbor tutaraq
formalagdirilir. Lakin dovletin 6z noazarot mexanzimlori olmadan belo siyasot
he¢ bir halda ugurlu ola bilmaz. Belo ki, virtual mokanda idaroetma
funksiyasinin - movcudlugu mosolosinin  aktualligt  dovlet funksiyalarmin
dayiskanliyini misyyan edan amillorin mévcudlugu il do stibut olunur:

1) Bir sistemin inkisafinin spesifik tarixi marhalasi. Nozars almaq lazimdir
ki, informasiya texnologiyalar1 asrinds dinamik inkigaf comiyyatin siyasi, etno-
sosial, igtisadi vo digar struktur elementlorina shomiyyatli doracods tosir edir,
dovlat Uclin problemlor yaradir, ¢linki hakimiyyat, idaroetms, odalst, siyasst
kimi hadisalor informasiya sferasinda qloballasmadan asili olaraq tonozzilo
ugrayir. Comiyyatdo bas veron dinamik inkisaf proseslori dovlstlori hamin
proseslora nozarst etmok Vo pozuntularin qarsisini almaq mogsadilo yeni
strategiyalar isloyib hazirlamaga macbur edir. Masalon, internetdon ganunsuz
horokatlorin (haker hiicumlari, qadagan olunmus molumatlarin yayilmasi,

* Hiiquq tizra folsafa doktoru / Baki Dovlot Universiteti / email: elnur_88@inbox.ru
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kiberdaladuzlug, bohtan, tohgir vo s.) toradilmasi Ggln istifado edildiyinin
naticosi  olarag, muasir dovlotlor Umumdiinya Kompiiter Sobokoasinin
foaliyyatinin muxtalif aspektlorina nozarsti tomin etmok Ggiin mosul dovlat
organlar1 (va/va ya dovlot organlarinin struktur bélmolari) yaratmaga baslayirlar
(masalon: ABS-da Milli Tohlukasizlik Agentliyi; Azarbaycanda Kompdter
Insidentlorina qars1 Miibarizo Morkozi, Elektron Tohlikasizlik Morkazi va s.).
Bundan olave, texnoloji cohotdon inkisaf etmis dovlstlor internet mokanina
(virtual mokana) minasibstdo ddvlot nozarotinin yeni formalarindan istifado
etmoys Dbaglayirlar. Misal olarag, internetdo informasiya minasibatlori
subyektlorinin molumatlarini siizgacdan kegirmok, ugota almaq vo aldo etmok
iclin ixtisaslasmig yiiksok texnoloji programlardan istifadoni geyd etmoak olar
(ABS-da PRISM, Cinds Qiz1l Qalxan vs S.).

2) Dovlot otrafinda daxili va xarici siyaset veziyyati. istonilon muasir dovlot
virtual mokanda informasiya miharibasina moruz gala bilor. Tosadifi deyil ki,
dovlatlorin kiberhiicumlara qarst 6zunimudafio huiququ mdévzusu dovrimuzin
giindamds olan mévzulardandir. Ona goro do dovlstin nozarat funksiyasi virtual
mokanda xarici siyasi maraqlar1 miitlaq sokilda ohato etmalidir. Dovlotin daxili
siyasi vaziyyatina golinca, geyd etmok lazimdir ki, yuxarida gostardiyimiz kKimi,
bir ¢ox hiiquq pozuntulari internetdon istifado etmoklo (vo 0 climlodon birbasa
virtual mokanda) torodilmays baslayir. Belo soraitdo tosvir olunan faktlarin
dovlatin rifah1 tgiin tohllkasini nozoro alaragq, virtual mokanda bas veran
proseslora dovlot nozarsti Ugun sistemli vo mogsadyonlii foaliyyatin hoyata
kecirilmasi labtddr.

3) Dovlot maraqlarinda insan hiiquq vo azadliglarinin {stiin movqeyi.
Dovlatin  virtual mokanda imperativ salahiyystloro malik subyekt Kkimi
movcudlugundan danisarkon, bu salahiyyatlorin hadlori sualina da xiisusi diqqat
yetirmaliyik. Virtual mokana lazimi dovlet nazarstinin tomin edilmosi ilkin
olaraqg 6lkonin daxili siyasati saviyyasinds 6z votondaslarina miinasibatdos hoyata
kecirilmalidir. LUzumsuz mohdudiyyatlor, bloklamalar totbiq edorok 6z
vaotondaglarinin  informasiya hiiquqlarint pozan dovlotin milli informasiya
siyasatinin ugurundan sohbat geds bilmoaz.

Dovlotlor daim inkisaf moqsadilo informasiyadan va texnoloji-maliyya
resurslarindan istifado iisullarinda yeniliklor totbiq edirlor. Bu kontekstdo IKT-
don dizguln istifado dovlot sektorunun mogsadlorina nail olmaqgda va sosial-
igtisadi artima sorait yaradan miihito t6hfo vermokdo mihiim shamiyyat kash
edir. Bu prosesdo formalasan elektron hokumot: demokratik xidmatlorin vo
proseslarin shamiyyatli doracads tokmillosdirilmasi vo ddvlat siyasstine dastayin
guclondirilmasi Gglin toskilati doyisikliklorlo birlikds dévlst idaragiliyinds
kompleks xidmatlorin gostorilmoasi, molumat mibadilosinin keyfiyyatinin vo
somaraliliyinin  tosviqi vo Votondaslarin solahiyyatlorinin artirilmasi  kimi
istigamatlori ohato edir [11, s. 94].
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Elektron dovlst konsepsiyast kommunikasiyan: asanlasdirmaqla dovlst
idaraetmasinin mixtalif saviyyslarinds hakimiyyast orqanlarinin koordinasiyasini
yaxsilasdirmaq, dovlet xidmatlorinin  samaraliliyini  artirmaq, proseslori
sadolosdirmok, xorclori azaltmag, sonodlosdirma vo ugotun aparilmasini
tokmillagdirmok kimi muisbat xususiyyatlori ilo xarakteriza olunur.

[1. Elektron dovlat va elektron
demokratiyanin inkisafina dair nazori yanagmalar
Genis perspektivdo e-dovlst vatondaslarin aktivliyini artirmaq vo dovlat
xidmatlarinin slyetorliyini toamin etmok Uctlin texnologiyalardan istifado etmoyi
hadoflayir. Belo ki, IKT-nin hor yerds olmasi siyasi istirak¢ilig1 artira vo dovloti
aclq vo interaktiv edo bilor. Lakin bozi monfi toroflori do unutmamaliyiq.
Rogomsal comiyyatin formalagmasi inkisaf etmis vo inkisaf etmokds olan
dovlatlor arasindaki ugurumu (barabarsizliyi), hatta inkisaf etmis 6lkalorin 6zlori
arasindaki forglori koskin sokilda genislendirir. IKT-nin artan istifadasi fordlori
daha izlonils bilon edir: smartfonlar, sensorlar, onlayn smoliyyatlar, ani mesajlar
Vo e-pogtlar ¢cox faydali olsa da, konfidensiallig1 azaldir. Bu kimi moasalalor uzun
muddotdir ki, e-h6kumatin uguruna tosir gostera bilon faktorlar sirasindadir.
Oslindos inkisaf etmokdo olan 6lkalora miinasibotdo boyuk problem dovlotin
idaroetmo gabiliyyotini artirmaq, 6z vaotondaslarina xidmat géstormak vo insan
inkisafi iigiin soraiti yaxsilasdirmaq ii¢iin IKT-nin gliciindan necs istifads etmayi
muoayyanlosdirmokdir.
Elektron dovlatlo qurula bilon slagslar ig néve béliindr:
- Dovlat orqanlari vo qurumlari arasinda arasinda (G2G);
- Ddvlat orqganlari va biznes (sahibkarliq faaliyyati) arasinda (G2B);
- Dovlat orqanlar1 va vatondaslar arasinda (G2C).
Tvizeyimana vo Andersson e-ddvlatin ictimai doyarinin ¢ genis vo Ust-
Usto  diison  Olgllorini  muoyyanlosdirmiglor:  dovlst  xidmatlorinin
tokmillogdirilmasi, idaroetmonin  tokmillosdirilmasi  vo  sosial  doyoarin
tokmillosdirilmasi. ~ Bunlardan  birincisi  olan  dovlst  xidmatlorinin
tokmillosdirilmis 6l¢iisii hor iki Olglyo tosir gostorir. Basqa sozlo, dovlet
xidmatlori yaxsilasdirildiqda, idasretma do musyyan doracada tokmillasir vo bu
ictimaiyyato daha yaxsi xidmatlor gostormayi hodoflomoys basladigi iiciin bas
verir (yani, vatondaslar miixtalif rollarda: siyasatcilar, vergi 6dayicilari, sirkatlor
Vo s.). Eyni sokildo, dovlot xidmatlori yaxsilagdirildiqda, sosial rifahin da
yaxsilasmast gozlonilir. Odur ki, elektron xidmotlor vasitesilo e-hékumatin
xidmatlori vo 0z novbosindo comiyyatin idars olunmasimmi vo rifahini
yaxsilasdiracagi gozlonilir [15, s. 173-174].
Miolliflor e-ddvlatin inkisafinin dérd modelini farglondirirlor [7, s. 447]:
Birincisi, rogabot modelindo dovlstlorin bir-biri ilo rogabst aparacagi
guman edilir va onlar yaxin va ya qonsu dovlatlorls ragabato xususilo hassas ola
bilorlar. Igtisadi tstinliiklor oldo etmok vo ya monfi vaziyyato diismamak ciin
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digor dovlatlorin va ya 6lkalorin siyasatlorini toglid edirlor. Oxsar madoani vo
siyasi sistemlora malik olan dévlstlor bir-biri ilo ayaqlasmaq tiglin tozyiq hiss
edirlor, eyni zamanda onlarin bir-birindon 0yronmoa ehtimali daha yiiksokdir.
Buna goro do rogabot modelina géra, qonsu o6lkalorin elektron hdkumat va
elektron demokratiya gostaricilori Olkonin 6z elektron hokumoti vo elektron
demokratiyasinin inkisafinda oasas rol oynamalidir. Demoli, yuksok e-hokumat
gostaricilarina malik bir vo ya bir ne¢o qonsu dovlste bitisik olan bir dovlatin
daha yuksak elektron hdkumat reytingins sahib olma ehtimali ¢ox olacaqdir.

Ikincisi, 6yronma modelidir ki, texnoloji yeniliyi gebul edonlorls six
slagodo olan taskilatlar bu haqda dyranir vo onu daha tez gobul edirlor, halbuki
innovasiya sabakalarinin periferiyasinda yerlogon toskilatlar daha yavas qabul
edirlor. Oyronmo modeli artan gorarlarin gobulu vo mahdud rasionalligin klassik
nozariyyasinag asaslanir. Dovlatlor geyri-miisyyanlik vo ya ¢atin siyasat gorarlar
ilo Uzlosdikdo digar 6lkalordo sadaco olarag konkret siyasotlorin noticalorini
miisahido etmoklo yeni moalumat oslds etmayin nisbaton sads oldugunu, elaca do
vaxta vo pula gonast etdiyini askar edos bilorlor. Bir 6lka na godor ¢ox
beynalxalq toskilata tizvdiirsa, digar Olkalorin elektron hékumat vo elektron
demokratiya tocriibalarindon 6yranmoali oldugu kanallar bir o gqadar ¢ox olur.
Dovlatlor digar Olkalarin tacrubasini miisahido etmoklo va yeni malumatlar oldo
etmoklo vaxta vo pula gonast etmoys meyllidirlor. Qisacasi, daha interaktiv
soraitdo istirak IKT planlagsdirmasmin inzibati xorclorini azalda vo dovlot
sektorunda IKT siyasatinin hoyata kegirilmosini artira bilor. Tolim prosesi
cografi yerlo mohdudlasmamali oldugundan, siyasotin yayilmasimin 6yranmo
modelini sinaqdan kegirarkon xarici amillorin daha vacib ola bilocayini nazora
almaq lazimdir. Malumat mabadilasi dyranma prosesina sabab olan an vacib
amil ola bilor. Buna goro do geyd etmoliyik ki, bir millat beynalxalq
toskilatlarda na godor gox istirak etsa, 0 millot elektron hokumot va elektron
demokratiyada daha yuksak yer tutacaqdir.

Uciinciisti, dovlatlora yaxsi qobul edilmis idaroetma vo siyasot standartlarina
uygun galmolarini tolob edon standartlar mévcuddur. Bu standartlarin tosiri ilo
dovlatlor elektron idaroetmays kegmays moacburdurlar. Burada inkisaf etmis
dovlatlorin tasiri do danilmazdir. Belos ki, elektron hokumatin inkisafi tizra glcli
maliyys va texnoloji resurslara malik inkisaf etmis olkalor faktiki olaraq aparici
rol oynayirlar vo onlarm tasiri tadricon biitiin diinyaya yayilmisdir.

Nohayot, sonuncu model dovlstin 6z votondaslarinin tozyiqi vo tosiri
noticasindo elektron idaroetmays kegmosi ilo baghdir. Votondaslar xabarlor
vasitosilo molumat ala bilor vo digor dovlstlordo gobul edilmis eyni siyasatlori
gobul etmok istoya bilor. Bundan olave, comiyyatdo Umumi tohsil saviyyasi
yiuksaldikco daha ¢ox votondas malumatli vo bilikli olur. Bu sortlor dovlati e-
hokumat vo e-demokratiya kimi moshur siyasatlori gobul etmoays sovg etmok
uclin gucli votondas tazyiqlori yaratmalidir. Bununla belos, texniki bilik axini, o
ctimlodon fardi kompiiter va internet infrastrukturu kimi maddi IKT vasitalorinin
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yayllmast elektron hokumatin  vo elektron demokratiyanin qgabulunu
sratlondirmokds miihiim rol oynayir. Ona goro do Olkodo Kifayat godor
informasiya vo kommunikasiya texnologiyalari infrastrukturu, yaxsi tohsilli
votondaslar1 vo genis internet istifadacilori bazasi oldugda bu dovlet elektron
hokumot vo ya elektron demokratiyan1 gobul etmok Gglin gucli potensiala
malikdir. Daha konkret desok, hor hansi bir dovlst yilksok insan kapitali
saviyyasina malik oldugda onun e-hdkumat vo e-demokratiya sahasinds ylksok
yer tutma ehtimali daha yiiksokdir.

I1l. Azorbaycan Respublikasinin milli
informasiya siyasatinda virtuallasma proseslari va elektron dovlat
quruculugu: insan hiiquq Va azadliglarinin realizasi Ggln yeni imkanlar

Azorbaycan getdikco IKT sektorundan asihi  voziyyeoto  diisiir.
Azorbaycanlilar sosial sobokalords yaxsi tomsil olunurlar vo yerli blogosferds
cox foaldirlar. Sosial medianin daha da siyasilogdirilmasinin garsisini almaq
Uclin guclid saylors baxmayaraq, 2009-cu ildon etibaron dinamik vo siyasi
cohotdon aktiv bloq sferasi inkisaf edir. Baxmayaraq ki, Azorbaycan
telekommunikasiya vo interneti milli inkisaf prioritetino gevirsa do,
telekommunikasiya tg¢lin normativ-hiiquqgi baza halo do inkisaf etmomisdir.
Xarici tozyiq altinda hokumat internet provayderlori bazarinin liberallagdiriimasi
istigamotindo  addimlar  atmigdir. Bununla belo, on boylk ictimai
telekommunikasiya operatorlar1 dovlat sirkatlori olan AzTelecom, Azeronline,
IntraNS, Adanet vo AzEuroTeldir. Tonzimloma noqteyi-nozorindon Internet
kitlovi informasiya vasitesi hesab edilir vo 2005-ci ildon Telekommunikasiya
hagqinda Qanunla tonzimlonan telekommunikasiya xidmatlorinin siyahisina
daxildir. Azorbaycan ganunvericiliyindo internet mozmununun macburi
filtrasiyast vo ya monitoringi nozords tutulmur. Bununla bels, hdkumatin
siyasatini tonqid edon veb-saytlar yarandiqca, hokumat odabsiz vo ya geyri-
vatonparvar mazmunlu veb-saytlara mohdudiyyatlor qoyan va bununla da
mdvcud ganunlar giiclandiracok ganunlar gabul etmoyi planlasdirir [12, s. 710].
Elektron hokumatin gobulu vo istifadosi toskilatlar torofindon yeni
texnologiyalarin monimsanilmasini izah etmak tg¢lin son onilliklords hazirlanmis
modelloro uygundur. Elektron dévlet modelinds yeni texnologiyadan istifado
olunmasi iki komponentin vahdatini togkil edir:

Qabul edilon faydaliliq veo somoralilik. Bu, insanlarin informasiya
kommunikasiya texnologiyalarmin onlarin foaliyystini vo aktivliyini artira
bilocayina inanma daracasindon asili olaraq miiayyan olunur. Masoalon, har hansi
bir hiiququnu reallasdirmaq istoyan soxs bunu elektron formada etdiyi toqdirds,
vaxta vo yol masrafine gonast etmis olur ki bu da somaraliliyin gostaricisidir.

Qobul edilon istifado asanligi. Bu komponent iso insanlarin miioyyon
texnologiyadan istifadonin az say tolob etdiyino inanma doracasini ifado edir.
Moasoalon, elektron miraciot zamani miixtalif molumatlarin avtomatik olaraq
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bazadan ¢ixarilmasi (soxsiyyato aid molumatlar vo s.) elektron idaroetmo
modelinin asanligina isars edir.

Elektron hokumatin tiglincli dalgast mobil hokumatdir, yoani hdokumot
torofindan toklif olunan mobil xidmatlarin dovlst sektorunda veb osasli v sosial
media platformalarmin  genislondirilmasidir.  Mobil telefonun  unikal
xususiyyatlori, yani onun mobilliyi, haddindon artiq olgatanligi va interaktiv
interfeysi votondaslar vo dovlot organlari arasinda {insiyyato alave doyar vad
edir. Bu programlar istifadaciloro istonilon yerdon molumati asanligla
yuklomays imkan verir. Buna baxmayaraq, mobil telefonlarin dévlst qurumlari
Vo Votondaslar arasinda kommunikasiya platformas: kimi gobulu modellarini
toklif edon aragdirmalar gostorir ki, bu kanaldan istifado etmok istoyi
istifadagilorin qavrayislarina osaslanarag, potensial risklori ilo migayisads kanalin
gobul edilon faydalilig1 v istifado asanligindan tosirlonir. Istifads niimunalorine
tosir edon dayisonlara shalinin say1, cografi yer, elaca do yerli shalinin galirlori vo
tohsili kimi demografik va sosial-igtisadi amillor daxildir [2, s. 186].

Azarbaycanda son doévrlardo mobil totbiglor vasitssilo dévlat xidmatlarinin
olgatanliginin tominatina xiisusi digqet yetirilir. Mobil programlarin xtisusiyyatlori
dovlat vo vatondaslar arasinda interaktiv alagenin yeni névinl dastoklayir vo bu
bir nego aspektds veb-saytlarin imkan verdiyi imkanlardan daha genisdir:

* Moalumatin yayilmasi. Mobil programlar push texnologiyasini dostoklodiyi
Uctin  belo xususiyyat ddvlet organlarina molumati istifadaginin cihazina
gondoarmok imkani verir. Xiisusilo mesajlarin géndorilmasi istifadogilor torafindon
avvalcadon miayyan edilmis maraq movzularina uygun olaraq gondorilir.

» Daginma qabiliyyati vo mokana asaslanan molumatlar. Mobil cihazlarin
fiziki 6lgusl vo ¢okisi, onlarin dasinma qabiliyyati vo insan badoninds daimi
movcudlugu istifadoginin xUsusi yeri asasinda moalumat géndoarmoys vo goabul
etmoyo imkan verir. Masalon, insan tahliika hiss edirss, onun fotosunu ¢akir vo
yerlogdirir. Bir nega saniys orzinds hamin foto lazimi elektron tinvana catir va
problemin hallina bu yolla operativ sokikds nail olmaq daha asandir.

s Ictimai goriinmozlik. Sosial media arenalar1 kimi, mobil program dévlot
organlar1 vo Votondaslar arasinda birbasa tinsiyyato imkan verir. Masalon, hor hansi
bir dovlot organinin Facebook sohifosinds sorh yazilirsa, bu, digar istifadogilor U¢iin
do agiqdir. Lakin mobil totbigdon istifado zamani isa quruma yonlondirilon hor
hans1 mesaj vo ya sorh yalmz istifado¢i vo qurumun smokdasi tiglin goriinir.

* Hossas qruplarin monafeyinin nozoro alinmasi. Bozi hallarda mobil
programlarin hazirlanmasi hom do problemli shali gruplarinin ehtiyaclarimni hall
etmok vozifosini dasiyir. Bununla bagli, respublikamizda Heydor ©Oliyev
Fondunun rolu ovazsizdir. Oz faaliyyetindo sosial problemlarin hallino xiisusi
diqget ayrran Heydor Oliyev Fondu 2005-Ci ildo BMT-nin Inkisaf Program ilo
gérma gabiliyyatini itirmis vo gormo qabiliyyati zoif olan insanlar (glin
informasiya-kommunikasiya texnologiyalarina ¢ixisin tomin edilmasina dair
omokdashq sazisi imzalamisdir. Ardinca gozdon olil insanlarin comiyyato
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inteqrasiyasina, informasiya-kommunikasiya vasitalori ilo bilik, malumat alds
etmok imkanlarinin genislondirilmasine dair bir sira addimlar atilmisdir.
Mosolon, 2012-ci ildo Heydor Oliyev Fondu Azorbaycan Gozdon Olillor
Comiyyatine “Mini informasiya laboratoriyast” hadiyys etmisdir. “Mini
informasiya laboratoriyasi”na xususi kompiiter masasi, kompiiter dasti, g6zdon
alil soxslora mixtalif informasiyalar1 oldo etmok vo 6tlirmok imkani yaradan
program sistemi daxildir. 2012-ci ilin oktyabrin 7-do Heydor Oliyev Fondunun
tosabbisi ilo Yevlax soharindo moahdud fiziki imkanli insanlar Ugiin Regional
Informasiya Morkazi insa olunmusdur. Markozda kompliter morkazi do
istifadoys verilmisdir. Kor vo goérms gabiliyyati zoif olan insanlar tgun talim
kegacok mioallimlorin hazirlanmasi isi aparilmis, kompiiterlor ii¢iin “Virqo”
xususi program tominat1 Azarbaycan dilins torciimos edilorak lokallasdirilmisdir.

Azorbaycanda son donomds multikulturalizmin inkisafi, informasiya
mokanina xiisusi diqqet ayrilmasi, eloco do elektronlasma proseslarinin davam
etdirilmasi istigamotinds olagelondirilmis tadbirlor planinin icrasini shats edir.
Multikultural mokanda informasiya madoaniyyati sahasine maragin artmasinin
soboblori arasinda asagidakilari geyd etmok olar:

— yeni multikultural makanin inkisafi ilo yanasi, virtual mokani quran yeni
elektron rabito sistemlarinin global sabakads tatbiqi;

— real vo virtual elementlori birlagdiron bir ¢ox modoni mokanlarda istiraka
imkan yaradan informasiya savadliliginin yeni formalarin inkisaf etdirilmasi zorurati;

— madani cahatdon miixtalif informasiya sistemlorindo informasiyanin
idaro olunmasina komok edoacok bacariglarin olds edilmasi ehtiyact;

— getdikco muasirlogson informasiyanin, miiasir medianin inkisafi ilo
olagadar tohsilin innovativ va geyri-onanavi perspektivlori;

— Ust-Usto  diison modoniyyatlorin - goxlugu soraitindo informasiya
disfunksiyalarinin aradan qaldirilmasi ehtiyaci;

— ohato dairasini real mokandan konara ¢ixaran madaniyyatlorarasi tohsilo
ehtiyac;

— transgressiv xarakterli modoniyyatlorarasi sosial sistemlords intensiv
informasiya axin1 proseslori vo s. [13, s. 193].

Qeyd olunan istigamatdo respublikamizda goriilon islor g06zlonilon
naticalarin alds olunmasina xidmot edir.

Azaorbaycan Respublikasinda elektron dovlet quruculugunu elektron
vatondaslligin elementlori mistavisinds sorh edon G.A.Rzayevanin sorhina gors,
Olkads elektron hokumatin formalagdirilmasina xiisusi diqqat yetirilir vo dovlot
organlar1 ilo Votondaslar arasinda miinasibotlorinin IKT-don istifads etmoklo
sadalosdirilmosi, soffaflagdirilmasi biirokratik angallorin garsisinin alinmasina
xidmot edir. Naticods e-imzanin totbiqgi genislonir, dovlot orqanlari torafindan
muxtalif elektron xidmotlor g0storilir. Hazirda Elektron hoékumat portalina
qgosulmus dovlet qurumlarinin elektron xidmatlori bir pancara prinsipi asasinda
ohaliys toqdim edilir. Elektron hokumat portali hagqinda ©sasnamoanin tasdiq
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edilmasi vo elektron xidmatlorin genislondirilmasi ilo bagl todbirlor barads
Azorbaycan Respublikasi Prezidentinin 5 fevral 2013-cii il tarixli 813 saylh
Formani bu sahado aparilan iglors xisusi tokan vermisdir [1, S. 65].

IV. Elektron demokratiya vao
insan hiiquglarimin miiasir inkisaf tendensiyalart

Umumilikdo, idaraetmonin elektron xuisusiyyati elektron demokratiyani da
ohato edir ki, bu gorarlarin gobul edilmasini doastoklomok vo demokratik
institutlar1 vo proseslori tokmillosdirmok iigiin IKT-don istifadoni nozardo tutur.
Elektron demokratiya idaroetms, hokumot, parlament, tosobbis, sosvermo,
tosviqat, istirak vo s. kimi bir nego onlayn vo elektron foaliyysti ohato edir.
Bununla bels, elektron demokratiya nlimayondo formalarinin avozi kimi deyil,
oksing, birbasa demokratiya Vo Votondaslarin solahiyyatlorinin artirilmasi
elementlorini alava etmaklo onu tamamlayir. Basqa sozla, bu yeni bir sey deyil,
sadaco olaraq demokratiyani daha somoroli etmak iigiin IKT-don istifadadir.

Tim O'Reilly-nin texnologiya morkazli yanasmast WEB 2.0-1 yeddi osas
mdvzu baximmdan miioyyan edir: Internet siyasi diskurs platformasi kimi; siyasi
internetdan istifads noticasindo yaranan kollektiv kosfiyyat; molumatlarin xiisusi
program Vo aparat totbiglori Uzorindo oshamiyyati; ictimai sahado daimi
eksperimentalizm; istehlakgiliq vasitasilo kigik miqyasl siyasi istirak formalarinin
yaradilmasi; siyasi mozmunun ¢oxsayl totbiglor Gizorinds tobligi; siyasi saytlarda
zongin istifadaci tocriibalori [3, s. 19]. Oslinda bu prinsip o demoakdir ki, internet
kohno statik sohifalor modelindon soboko program tominati xidmatlori vasitasilo
genis spektrli mogsadlora nail olmaq Ugin vasitoys dogru iralilomisdir. Biitiin
bunlar da elektron demokratiyanin inkisafina tokan veran faktorlardir.

Elmi todgigatlarda elektron demokratiya termininin vahid torifi yoxdur.
Bununla bels, terminin diizgiin basa diisiilmasi tcuin on forgli va doagiq gorinan bir
neco yanagmani togqdim etmok mimkindir. Masalon, ABS-in Viktoriya statinin
Yekun Hesabatinda elektron demokratiya informasiya kommunikasiya
texnologiyalarindan fordlor torafindon votondas kimi diisiinmok vo harakat etmok
secimlorini genislondirmak, zaman va mokanla mohdudlasdiriimayan vo daha genis
kollektiv azadliga nail olmagq iigiin istifads edilmasi miayyan edilmisdir [5].

Andrzej Kaczmarczyk vo Roman Czajkowski torafindon tagdim olunan torifo
gors, elektron demokratiya sivil konsepsiyanin meydana ¢ixdigi andan tokliflorin
formalagdirilmasindan onun son hoyata kegirilmasino qodor elektron media
vasitasilo hayata kecirilon proseslorin macmusu kimi basa diisiilo bilor. Bu macmu
todgigat foaliyyatlorini, planlasdirma, hayata kegirmo vo idaroetmoni (gorarlarin
gobulu, nozaratin gotiralmosi, molumat, tnsiyyat va s.) shate edir [10, s. 75].

Martin Hagenoa goros, elektron demokratiya komplter vo kompiter
sobokalarinin informasiya vo kommunikasiya, maraqlarin artikulyasiyast vo
aqreqasiyast vo (Qorarlarin qobulu Kimi demokratik prosesin - mihim
funksiyalarmi yerino yetirmok 0gun istifado olundugu istanilon demokratik
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siyasi sistemdir. Hagen elektron demokratiyanin ii¢ miixtalif anlayigini
sadalayir: teledemokratiya, kiberdemokratiya va elektron demokratiya [8]. 1970-
ci illords inkisaf etdirilon teledemokratiya Amerika siyasi sisteminds birbasa
demokratiyanin olave formalarini totbiq etmok vo yeni kommunikasiya
texnologiyalarindan istifads etmoklo hoyata kegirmok tglin nozards tutulmusdur.
Teledemokratiya anlayisi kabel televiziyasinin inkisafi naticasinds yarandigi
halda, kiberdemokratiya kompiiter sobokalorinin tokamdiliino osaslanir.
Teledemokratiya  vo  kiberdemokratiyadan  forgli  olarag,  elektron
demokratiklosmo demokratiyanin birbasa formalarin1 bargoerar etmok deyil,
tomsilgi demokratiyan1 tokmillogdirmak mogsadi dasiyir. Hagen elektron
demokratiklogsmoni  siyasi  hakimiyyatin  glclondirilmasi ~ Gglin  yeni
kommunikasiya texnologiyalarindan istifado etmoklo demokratiyanin inkisaf
etdirilmasi vo méhkamlandirilmasi formasi kimi basa diisiir [8].

Alman politoloqu Marianne Kneuerin fikrinca, e-demokratiya muayyan
akademik  dairolordo  demokratik  proseslori  canlandirmaga vo ya
modernlosdirmays gadir olan, demokratik apatiya vo yorgunlugun antidotu kimi
giymatlondirilir [4, s. 70].

E-demokratiyanin inkisafi prosesinds IKT-nin 6z xisusiyyatlorinden irali
golon bir sira problemlor do meydana ¢ixir. Masalon, IKT infrastrukturunda olan
zoifliklor informasiya tohlikasizliyinin asagi saviyysli tominatina sabab olur ki,
bu da e-demokratiya Ugln tohliks yaradir. Sunstein toklif edir ki, internet
aslinda dlizgiin maslohotci demokratiyaya qarsi faaliyyat gostara bilar, ¢linki o,
bizo normal hoyatda ¢ox vaxt Umumi tacribs yaradan va hagigston birgo,
endogen gorarlarin gobul edilmasini togviq edon arzuolunmaz mslumatlarin
noviinii yoxlamaga imkan vermoklo icmalari pargalayir [9, s. 133]. Lakin
kompiiter texnologiyasi on azi idara edanlor vo idars olunanlar arasinda daha
tam demokratik, istirak¢1 vo calbedici muzakirani doastoklomok Ggln istifads
oluna bilacok yeni strategiyalarin iglonib hazirlanmasit imkanini toklif edir.
Virtual mokanda yaradilmig yeni ictimai mokanda daha rasional (nsiyyat vad
edon bu cur ideyalar, bolko do tomsilgi demokratiyanin daha onanavi
formalarini, hotta qisa vo ya orta middstdo avazlayacayini gdzlomass bels,
canlandira bilor. Ona gOro do Umumon demokratiyanin yeni texnologiya ilo
sarsilacagl vo insanlarin eyni fiziki mokani tutmasi Vo genis oxsar tacribani
paylasaraq iimumi votondasliga malik olmas: ideyasinin IKT torafindon mohv
edilacayi yanasmasi ilo razilasmaq bir qadar absurd gorindr.

Demokratiyanin monitoring 6l¢iisti dovlatlorin soffaf vo hesabatli olmasini
tomin etmok Uglin votondaslarin faaliyyatino aiddir. Internetlo olagoli siyasi
cohatdon maraqli hadisalordon biri vatondaglarin harakatino ehtiyac yarandiqda
siyasatcilori izlomok vo sonra maraqli ictimaiyysti molumatlandirmaq vo
sofarbar etmak Ggtin yerli harokatlarin giiclondirilmis imkanlaridir. Ona gors do
vatondasglar e-ddvlat xidmatlorinin totbigindo markozi halga hesab edilmalidir.
Ugurlu idaroetma modeli vatondas xiisusiyyatlorini vo onlayn xidmotlor vasitasila
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Vaotondas momnunlugunun artirilmast ilo bagl amillori Gstin tutmalidir. Masalan,
onlayn rejimda 24/7, tohliikasiz va etibarli tocriibs tomin edilmalidir. Bu model
gostorir ki, vatondas momnunlugunun yiiksok Saviyyasi elektron hokumatin gabulu
Va istifadasinin daha yiksak saviyyalarina gatirib ¢ixarmalhidir.

Virtual mokanda votondas aktivliyino vo e-demokratiyaya monfi tasir
gOstoran istigamotlordon on baslicas1 informasiya manipulyasiyasidir. Hesab
olunur ki, bu cur manipulyasiya insan hiquq va azadliglari iicun ciddi tohlukadir
[6, s. 191]. Clnki saxta xoborlorlo mibariza pardssi altinda comiyyat zvlori
ifado azadligin1 tohdid edon informasiya sahasino ddvlot nozarstinin yenidon
guclonmasine moruz qalir. Masalon, 2018-ci ildo Misirds rejim saxta xoboarlor
yaymaq ittihami ilo 21 informasiya saytinin baglanmasina gostoris vermisdi ki,
bu senzuraya moruz qalan saytlar arasinda mévecud rejimo qarsi ¢ixan miistagil,
mitoraqqgi gozet olan MadaMisr do var idi [14]. Ona gbro do artiq bozi
dovlatlords (masalon, Fransada) informasiya manipulyasiyasina qarsi parlament
torafindon ganun layihasi mizakirs olunur vo bu ganun bir ¢ox tominatlar toklif
edir. Onun muddsalar1 vaxtla mohduddur vo yalniz secki kampaniyalarina samil
edilir. Qanun layihasi homginin mustagil dovlst organi olan CSA-nin
solahiyyatlorinin gliclondirilmasine osaslanir. Bu ganunvericilik toklifinin osas
moqsadi sadoco olaraq secki bdlleteninin dardstliydnd  ve  bitoévIllyini
gorumagqdir ki, o, xalqin iradasini sadagstlo oks etdirsin [6, s. 192].

V. Natica

Yeni informasiya-kommunikasiya texnologiyalarinin meydana ¢ixmast ilo
e-dovlot vo e-demokratiya son onillikde dovlat idaragiliyini ohamiyyatli
doracado  yenidon formalasdiran vo golocokdo idaroetmoni  yenidan
formalasdirmaq potensialina malik miihiim yeniliklor olmusdur. informasiya
texnologiyalarmin dovlot Xxidmotlorinin somoroliliyini artira bilocayina inam
sayasindo e-dovlot vo e-demokratiya dovlat idarogiliyi todqgigatlarina bir gox
yeni mosalalor, modellor vo nazoriyyslor gotirir. Bu inkisaf edon saholor
arasinda nisbaton arasdirilmamis movzulardan biri elektron dovlatin vo elektron
demokratiyanin inkisafinin miioyyanedici amilloridir.

Todqiqat zamami miixtolif  dOvlotlorin, o cumlodon  Azarbaycan
Respublikasinin tacriibasinin migayiss olunmasi naticasinds hamin amillar tahlil
edilmis, elektron demokratiyanin vo elektron dovlatin inkisafinin insan hiiquq vo
azadliglarma tosir istigamotlori mixtolif inkisaf modellori mistovisindo
aragdirilmigdir. Natica etibarilo, 6yronma modelinin daha ugurlu oldugu gonastine
golinmigdir. Clnki mokan vo qonsu dovlet amillori nozoro alinmadan diinya
dovlatlorinin  tocriibasinin  dyronilmasi  vo  milli  tocriiboys totbiqi  daha
moagsadauygun hesab olunur. Burada global saviyyads virtual mokana daxil olma
Vo taninma da tobii ki, muhim rol oynayir. Ciinki mohz beynolxalq normalarin
dovlotdaxili informasiya siyasstinds rohbor tutulmasi daha humanist vo insan
hiiquglarma hérmati tomin edon idarsetmonin inkisafina tokan verir.
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Development of e-government and e-democracy:
new legal trends in protection of human rights and freedoms

ELNUR HUMBATOV*

Abstract

In today's world, studying the interaction between technology and the state, focusing on the
potential of democratization, is relevant not only from an academic point of view, but also from a
pragmatic point of view. Because it is impossible for the state to stay out of these processes and
not to become electronic at a time when virtualization is widespread and the opportunities offered
by new technologies for people are increasing. At the same time, new digital means of public
service delivery require different regulation because they are fast and potentially damaging to
rights in case of failure. In this sense, the main risks and opportunities that electronic government
systems can bring to democratization and important parameters for its regulation are issues that
should be given special attention from the aspect of ensuring human rights and freedoms.E-
governance is of special importance for ensuring human rights and freedoms in a new form in the
digital era. Because as a result of transparency and accountability, which is the main element of
such management, government bodies understand that anyone can view their information online,
and as a result, they need to be accountable to the public. Transparency and accountability can be
considered key elements for democratic states, which can be enhanced by e-governance. E-
governance, supported by openness and transparency, also offers the possibility of reducing
corruption in public procedures due to the reduction of personal contact.The analysis of the points
mentioned in the article was carried out in two directions: reference to doctrinal analyzes and
research of practice. Proposals and recommendations were presented as a result of research
conducted in both directions.
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Pa3BuTHE 3JIEKTPOHHOI'0 TOCYAAPCTBA U YJIeKTPOHHOI AeMOKPATHH: HOBBIE
NpaBoOBbIe TEHACHIMH B 3aLMTE MPAB U CBOOO/ Ye0BeKa

3JIbBHYP 'VMBATOB®

AHHOTANNSA

B cospemennom mupe usyuenue 63aumooeiicmeuss mexHono2ull u 20cy0apcmea ¢ akyeHmom
HA NOMEHYUA 0eMOKPAMU3AYUL AKMYATbHO He MOJbKO ¢ aKA0eMUYeCcKOl MOUKU 3PEeHUsl, HO U C
npazmamuieckoll mouky 3penus. Ilomomy 4mo He803MOICHO, 4MobbL 20CyOapCmeo 0Cmaiocy 8
CMOpOHE OM SMUX NPOYeCcco8 U He CMAN0 INEKMPOHHLIM 8 MO 8peMsl, K020d SUPTYANIU3AYUs
WUPOKO PACAPOCMPAHEHA U 8O03MONCHOCMU, KOMOpble HO8ble MEXHOA02UU Oarm JH0AM,
yeenuuugaromes. B mo  oce epemsa  mnosvie yugposvie cpeocmea  npedocmasieHus
20CY0apCmMBeHHbIX YCLye mpebyiom UHO20 pe2yiupo8aHnus, NOCKOIbKY OHU Oelicmeyiom 6bicmpo u
NOMEHYUAbHO HAHOCAM Yulepb npaeam & ciyyae Heyoauu. B smom cmwicie OCHO8Hbie pucku u
B03MOJXCHOCMU, KOMOPblE CUCMEMbL INeKMPOHHO20 NPABUMENbCIBA MO2YM NPUBHECTIU 8
0eMOKpamu3ayuio, U 8ajcHvle NApaAMempuvl ee pe2yiuposanus — 3Mo 80NPOCyl, KOMOPbIM cliedyem
yoenums ocoboe HUMAHUE ¢ MOYKU 3peHus 0becneueHus npas u c80600 uenoseKka. INeKmponHoe
ynpasienue umeem ocoboe 3uauenue 0 obecneyenus npas u c60600 yerosexka 8 Hosoll hopme 8
9noxy yugposvix mexnonozutl. [llomomy umo 6 pesyromame npo3pavHocmu U NOOOMYEMHO CHU,
Komopbvle AGIAIOMCA OCHOBHBIM 3IIEMEHMOM MAKo20 YNPAGIeHUs, 20CY0apCmeeHHble Op2abl
HOHUMAIOM, YMO KANCOBlL MOdCem npocmMompems ux un@opmayuro 6 Humepneme u, xax
creocmeue, OHU  QOMICHbL  Obimb  nodomuemusvl  obwecmgennocmu. Ilpospaunocmes  u
NOOOMYEMHOCTb MOXCHO CHUMAMb KIHOYEGbIMU NEMEHMAaMU 0eMOKPAMUYECKUX 20Cyoapcms,
KOMOopble MONCHO NOBLICUMb C HOMOWDBIO 2NEKMPOHHO20 YIpAasieHus. DIeKmpoHHoe YnpaesieHue,
noooepacugaemoe OMKPbIMOCMbIO U NPO3PAYHOCMbIO, MAKdHCe npedidzaenm B03MOICHOCHb
CHUDICEHUST KOPPYRYUU 8 20CYOaPCMEEHHbIX NPOYedypax 3d cuem COKPAWeHUs TUYHbIX KOHMAKMOS.
AHanuz ynoMsHymuIX 6 Cmamve NOAONCEHU NPOBOOUICS NO 08YM HANPABLEHUSAM: obpaujeHue K
OOKMPUHATILHOMY AHAIU3Y U ucciedosanue npakmuku. IIpednooicenuss u pexomenOoayuu OvlLiu
npeoCcmasieHvl No Pe3yabmamam Uccied08aHull, NPOBeOeHHbIX 8 0OOUX HANPABNEHUSIX.
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npasa, Unmepnem, UKT.
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TiBBI HUQUQ

SOHIYYO SAHOSINDO
BEYNOLXALQ HUQUQ NORMALARININ
MILLi HUQUQI IMPLEMENTASIYASININ PRINSIPLORI

FATIMO® HUSEYNOVA*

Annotasiya

Maqalada  sohiyya sahasinda  beynalxalqg  hiiqug  normalarvun  milli  hiiquqi
implementasiyasunin  prinsiplorindan bahs olunur. Burada prinsiplorin sahiyya sahasinda
beynalxalq hiquq rormiar: ilo milli ganunvericiliyin uzlasdiriimasina xidmat etmasi gostorilir.
Bu prosesda beynalxalg hiiququn hamiliqla qabul edilmis prinsiplarinin rolu miayyan edilir.
Uzlagsmanin olmasi iigiin beynalxalq hiiquq normalarmn iistiinliiyiiniin  gobul edilmasinin
Zoruriliyi vurgulanwr. Bunun isa milli hiquq sisteminin Gmumi qaydasinin pozulmamast sarti ilo
miimkiin olmast qeyd olunur.

Acar soOzlar: sohiyya, prinsiplor, beynalxalq hiiqug normalar, milli  hiiquqi
implementasiya, ganunvericilik, milli hiiquq sistemi.

I. Giris

Sohiyya sahasindo beynolxalq hiiquq normalarmin  milli hdqugi
implementasiyast  sohiyyo  miinasibotlorinin  hiiquqi  tonzimlonmosindo
ohomiyyatli rol oynayan bir prosesdir. Tabii ki, bu prosesin bas vermasi imumi
gostariglori 6ziinds ehtiva edon miioyyan prinsiplors asaslanir. Prinsiplor yalniz
qanunvericilikdo tosbit edildikdon sonra ve hiiquqtotbigedici praktika
naticasindo macburedici qiivvoys malik olurlar [4, s. 33]. Qanunvericilikdoa
tasbit olunmamis anlayislar hiiququn prinsiplorine aid edilo bilmaz, bu on yaxs1
halda, hiiquq diisiincosinin ideyalari, elmi noticolordir [1, s. 103]. Sohiyyo
sahoasinda beynolxalq hiiquqi tenzimetmonin prinsiplorinden danigarken, ilk
ndvbado, beynalxalq hiiququn prinsiplarine va bu prinsiplarin sshiyys hiiququna
nifuz etmosino diqgot yetirmok lazimdir. ©lbatto burada tohlil beynslxalq
hiiququn prinsiplornin mahiyyatini miisyyan etmakdon ibarat deyildir. Sadaco
sohiyys sahasinds beynsalxalq hquq normalarinin, hansi ki, beynslxalq hiiququn
asas prinsiplari do bura daxildir, milli hiilqug sisteminds realizasinin prinisplarini
miioyyon etmoya calisacagiq. Hesab edirik ki, bu miistovids ilik prinsip olaraq
beynolxalq hiiquq normalarinin Ustiinliiyli prinispini qeyd etmok lazimdir.
Beynolxalq hiiquq normlgrinin istiinliiyili, dévlotin sohiyya ganunvericiliyinin
beynolxalq hiiququn @imumtaninmig prinsiplorine vo beynolxalq miigavilalora
uygun olaraq miiayyon edilmasini ifads edir. Qeyd etdiyimiz bu anlayis iimumi
formada beynolxalq hiiquq normalarmin {stiinlilyilinii 6ziindo ehtiva edir.
Oslinds bu prinsips miinasibatde dovlatlorin qanunvericiliyinin forqli mévqedon
yanagmasi istisna edilmir. Bununla bagl, hatta, Azorbaycan Respublikasinin
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ganunvericiliyindo do eyni yanasma sorgilonmir. Belo ki, Azorbaycan
Respublikasi  Konstitusiyasinin ~ 12.1I-ci  maddesindo  tosbit  olunan
“Konstitusiyada sadalanan insan va vatondas hiiquq vo azadliglar1 Azarbaycan
Respublikasinin torofdar ¢ixdigi beynslxalq miigavilslor uygun totbiq edilir”
miiddoasina vo onstitusiyanin 151-ci maddasino osason, bu iistlinliiylin yalniz
beynoalxalq miigavilo (bir qayda olaraq dovlotlorarasi miigavilalor) normalarina
aid olmasi gonastino galmok olar. Normativ hiiquqi aktlar haqqinda 21 dekabr
2010-cu il tarixli Konstitusiya Qanunu (Ne 21-1VKQ) isa beynolxalq hiiququn
hamiligla qobul edilmis prinsip vo normalarinin {stiinlUylni  Azorbaycan
Respublikasinda normayaradiciligi faaliyystinin asas prinsipi olaraq miisyyen
edir (m. 8.0.3). Qeyd olunan prinsipo osason, Azorbaycan Respublikasi
beynolxalq hiiququn hamiligla qobul edilmis prinsip vo normalarinin
Ustinlitytinii taniyir vo daxili ganunvericiliyinin hamin normalara uygunlugunu
tomin edir (m. 22). Nozars alsaq ki, beynoalxalq miigavilslor beynslxalq hiiququn
hamailigla gobul edilmis prinsip vo normalarina daxildir vo onlar1 konkretlosdirir,
0 halda Konstitusiya vo Konstitusiya Qanununun miiddealari arasinda har hansi
ziddiyyot yoxdur. Bu monada Azorbaycan Respublikasinda insan hiiquq veo
azadliglarinin hayata kegirilmasinin tonzimlonmasi haqqinda 24 dekabr 2002-ci
il tarixli Konstitusiya Qanununun (Ne 404-11KQ) Insan hiiquglarinin vo osas
azadhiglarmn midafissi haqqinda 1950-ci il Avropa Konvensiyasina uygunlugun
tomin edilmosi magsadilo qabul edilmasi do, Konstitusiyanin 12.I-ci maddasinin vo
Normativ hiiquqi aktlar haqqinda 21 dekabr 2010-cu il tarixli Konstitusiya
Qanununn 8 v 22-ci maddoslarinin miiddoalarinin realizasi olaraq gobul edilmoldir.

Nozors alsaq ki, sohiyyo sahosindo beynolxalq hiiquq normalarinin osas
mogsadi, insanin saglamliq hiiququnun tomin edilmesidir. Bu kontekstds
sohiyya sahasindo beynolxalq hiiquq normalarinin milli hiiquq sistemlarinda
realizasinda bu prinsip do osas gotiiriilmalidir. Qeyd etdiyimiz kimi, beynalxalq
hliqugun asas prinsipi kimi ¢ix1s edon insan hiiquq va azadliglarina hérmat etmoa
prinsipi insanin saglamliq hiiququnun ifade olunmasinda birbaga miihiim rol
oynayir. Bels ki, saglamliq hiiququna har kosin maddi sixint1 yasamadan ehtiyac
duydugu sohiyyo xidmotlorindon istonilon vaxt vo hor yerds yararlana
bilmosidir . He¢ kos yoxsul olduguna goro vo ya ehtiyac duydugu sohiyyo
xidmotlorindon istifado edo bilmodiyi Ugiin xostolonmomolidir. Umumdiinya
Sohiyyo Toskilatina iizv olan dovlotlor on yiiksok soviyyoado saglamliq standarti
hiiququnu 6ziindo ehtiva edon on azi bir ne¢o beynolxalq insan hiiquqlart
miiqavilosini ratifikasiya etmisdir. Bununla da dovlotin miigavilodo taninan
hiiquglar1 qorumaq va yerino yetirmok 6hdsliyi yaranmis olur. Fiziki vo ruhi
saglamligin oldo edilo bilon on yiiksok standarti hiiququ Igtisadi, sosial vo
madani hiiquqlar haqqinda 1966-c1 il Beynslxalq Pakt1 da daxil olmagla bir sira
beynolxalq hiiquqi sonadlords tasbit edilmisdir. Buraya azadliglar vo hiiquqlar
daxildir. Azadliglara insanin 6z saglamligina vo badonins nazarst etmok hiiququ
(masalon, cinsi vo reproduktiv hiiquqglar) vo miidaxilodon azad olmaq (masslon,
alilliyi olan gaxslor iigiin isganca vo geyri-razi tibbi miialico vo eksperimentlordon
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azad olmaq) daxildir. Bu prinsipin tomin olunmasi insanlarin loyaqgstine, insan
hiiquq vo azadhiglarma, o climlodon, oldo edilo bilon on Yiksok saglamliq
standartlarindan istifado hiiququna hérmotlo yanasmani nizama salacaq.

Saglamliq vo insan hiiquqlari, o ciimloden saglamliq hiiququ 1953-cii ilo
godor Umumdiinya Sohiyye Toskilatinin giindomindo idi, toskilat daxilindo
aparilan struktur doyisikliyi onun ciddi vo davamli nozardon kegirilmasini uzun
illor dayandirdi [9]. 1993-cii ildo UST Rebekka Kukun Qadin hiiquglari ilo bagh
insan hiiquglari kitabini nosr etdi va bu, tokca onun iiiin yazilmis Umumdiinya
Insan Hiiquqlar1 Konfransma (1993) deyil, hom do ©hali vo Inkisaf iizro
Beynolxalq Konfransa tohfa veran masalalari qaldirdi (1994) [2]. Dord il sonra
Umumdiinya Sohiyya Toskilat1 saglamliq vo insan hiiquqlarma dair iki giinliik
geyri-rosmi moslohatlosmo kegirdi vo bu maslohatlosmoni sadr saglamliq vo
insan hiiquglarina toxunmaq {iciin xiisusi olarag Umumdiinya Sohiyye
Toskilatinda cagirilan ilk iclas kimi tosvir etdi [6]. Iclasin osas sonadlorinden
birindo saglamliq hiiququ ti¢lin konseptual ¢orgivo toqdim olundu [5]. Bu
corcivo sonadindo saglamliq insan hiiquqlarinin - mihim elementi kimi
doyorlondirilmis vo bu sahads dovlstlorin iizorina 6hdsliklor qoyulmusdur.

1. Sahiyya sahasinda normalarin implementasiyasi

Sohiyyo sahosindo beynolxalq hiiquq normalarmin  milli hiqugi
implementasiyasinda rohbor tutulmali olan ikinci osas prinsip beynolxalq
ohdoliklarin vicdanla yerina yetirilmasi (pacta sunt servanda) prinsipidir. Pacta
sunt servanda prinsipino gors, dovlat torofdar ¢ixdigi beynolxalq miigavilolori
vicdanla yerino yetirmoya borcludur. Bu, hom beynolxalq miigavilolor, hom do
beynolxalq adotlordon irali golon osas o©Ohdsliklordon biridir. Bununla bels,
miioyyon hallarda beynolxalq hiiquq holo do torofo imzaladigi beynolxalq
miiqavilolorin icrasin1 dayandirmaga vo ya logv etmoyo icazo verir. Konkret
olaraq, Miiqavilalar hiiququ Uzra 1969-cu il Vyana Konvensiyasina osasan, toraf
miioyyon sortlora cavab verdikdoe, miigavilonin icrasim1 dayandirmaq vo ya ona
xitam vermok ti¢lin soraitin 9sasli doyismosi miiddoasina miiraciot eds bilor.

Pacta sunt servanda prinsipi vo beynalxalq ohdoliklorin vicdanla yerina
vetirilmasi miuasir konstitusiyalarin osas xiisusiyystlori olaraq qalir. Dovlotlor
beynalxalq miigavilolora torafdar ¢ixmagqla barabor pacta sunt servanda prinsipini
gobul edir vo togviq edir. Bu prinsipin gobul olunmasi ilo bagli BMT Bas
Assambleyasinin boyanat1 var. 1949-cu il boyanatinda deyilir: “Hor bir dovlot
miiqavilolordon vo beynolxalq hiiququn digor monbolorindon irali  golon
ohdoliklorini vicdanla yerino yetirmaya borcludur vo bu vazifoni yerino yetirmomak
Uclin 6z konstitusiya va ya ganunlarinin miiddoalar1 asas ola bilmoz” [3].

Fikrimizco, milli hiiquq sistemlorindon irali golon @imumi prinsiplor vo
beynolxalq hiiquq sistemindo formalasan prinsiplor ¢ox forqli goriinsolor do, onlar
arasindaki sarhad o gador do boyiik deyil. Milli hliquq sistemlarindon irali golon
prinsiplor, hom do beynolxalq hiiquq sistemi ¢ar¢ivasindo formalasir. Masalan,
Roma hiiququ mansali olan pacta sunt servanda prinsipinin beynolxalq hiiquqda
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dorin kok salmasi az qala milli hiiquq sistemlorindo ohomiyyatini itirmisdir. Bozi
hallarda, miibahiso edon torof eyni arqumenti dostoklomak ii¢lin hom milli, hom do
beynolxalq hiiququn imumi prinsiplarins istinad eds bilar. Portugaliya 6z anklav
arazising daxil olmaq hiiququnun oldugunu miidafis etmak {iglin tokco milli hiiquq
sistemlorindon irali golon timumi prinsiplors deyil, hom do beynslxalq hiiququn
prinsiplorina istinad edilmisdir [16]. Burada bir név beynalxalq hiiququn
prinsiplori osas gotliriilmiisdiir.

Pacta sunt servanda miiqavilo hiiququnun tomal daslarindan biridir. Pacta
sunt servanda prinsipina gors, miigavilo toraflori kiminlo miigavilo baglamaq
istadiklorini vo bu miigavilonin sartlorini segmok azadligina malikdirlar [7]. Bu
prinsipin tosiri ondan ibaratdir ki, toroflor ganuni vo koniillii sokildo miigavilo
bagladiqda, miigavilo miimkiin qodor minimum mohkoma miidaxilasi ilo toraflor
ticlin ciddi sokildo icra edilmolidir. Bu prinsipin hoyata kegirilmoasindo
mohkamalordon miigavilonin miigoddasliyini tanimasi tolob olunur vo buna goéras
do miigavilonin icra qabiliyyatini miioyyon edorkon onlar ciddi sokilds
miigavilonin miiddoealarina osaslanmalidirlar [7]. Beloliklo, miiqavilo ilo bagh
miibahiso yaranarsa, mohkoma gorar gobul edorkon (miioyyon istisnalar nazoro
alinmagqla) 6z miilahizasine asaslana bilmaz.

Hesab edirik ki, burada xtsusi bir mogama fikir vermok lazimdir. Har bir
Olkonin milli qanunvericiliyino gora, baglanilmis miigavilonin osas moqsadi
toroflorin  qarsiligli  6hdoliklorinin  yerino yetirilmasidir. Hiququn  Umumi
prinsiplorindon biri vo miiqavilo hiiququnun ilkin aliliyi pacta sunt servanda
prinsipidir. Prinsip ondan ibaratdir ki, miigavilo imzalandig1 zaman mévcud olan
sortlor golocokdo doyisso belo, miimkiin godar birinci sortlora uygun yerino
yetirilmolidir. Basqa sozlo, miiqavilo sortloro uygun olaraq vaxtinda icra
edilmali vo sonradan ona heg bir doyisiklik olmamalidir. Bu sababdon do toraflor
0z aralarindaki miiqavilonin sortlorino tam omal etmoys borcludurlar. Masals
bununla bitmir. Burada miiqavilonin baglanmasi zamani soraitin doyismaosi
bazon qacilmazdir vo sonradan bu toroflora shomiyyaetli deracads tosir edir. Bu
baximdan, Roma huququndan gaynaglanan daha bir prinsipin “clausula rebus
sic stantibus"-un totbiqino ehtiyac yaranir. Clausula rebus sic stantibus soraitin
osasli doyismosi sobabindon miigavilo vo ya miigavilonin totbiq edilmomasino
imkan veran hiiquqi doktrinadir. Beynoalxalq hiiquqda doktrina mabhiyyat
etibarilo, pacta sunt servanda prinsipindon yan qagma kimi doyorlondirilir [14].
Clausula rebus sic stantibus yalniz toroflor torofindon he¢ vaxt nozordo
tutulmadiqlar1 toqdirde doyismis voziyyetlors aiddir: oagor miiqavilonin toroflori
doyisdirilmis hallarin bas vermasi barodo fikirlosiblorss, doktrina totbiq edilmir
vo miiddea qlivvada qalir. Clausula rebus sic stantibus doyismis voziyyatlora
yalmiz o halda aiddir ki, onlar toroflor torofindon he¢ vaxt nozordo
tutulmayib. Buna ¢oxsayli niimunolor géstormok olar. Miiasir dovr tigiin COVID
19 pandemiyasinin yaratdigi problemlor vo onun beynslxalq miigabilalars tasiri
buna aydin niimunadir. Go6zlonilmadon biitiin diinyan1 biiriiyon COVID 19
pandemiyasi dovlatlorin igtisadiyyatina ciddi zorar vurmagla bir ¢ox saholorda,
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o climlodon, sohiyys sahosindo baglanilmis miigavilalorin icrasini ¢otinlosdirdi.
Burada clausula rebus sic stantibus prinsipinin tatbiq olunub-olunmamasi ciddi
miizakiralora vo miibahisalors yol a¢di. Xisusilo geyd olunurdu ki, bu prinsipin
totbiq olunmasi miitloq, Umumdiinya Sohiyye Toskilatinin nizamnama vo
gerarlarinda geyd olunmalidir.

Fikrimizca, pacta sunt servanda vo ona zidd olan clausula rebus sic
standibus prinsiplori dovlstlorarast beynolxalq mugavilalora samil olunmaq]la,
ondan irali galon miiddoalar dovlstlorin milli ganunvericiliklorinds do 6z oksini
tapmalidir. Daha doqiq desok, soraitin doyigsmasi noticasindo dovlatin fiziki vo
hiiquqi  soxslori arasinda baglanmis miigavilalora clausula rebus sic
stantibus prinsipi totbiq olunmalidir.

Sahiyya sahasinds beynalxalq amokdasliq prinsipi beynalxalq hiiquqi
tonzimetmonin prinsiplorindon biri kimi aktuallig1 ilo diqqgeti calb edir. Son
illordo sohiyyo sahosindo beynolxalq omokdasliq vo ya beynolxalq yardim
sohiyyo sahasindo islahatlarin hoyata kegirilmasinda, baraborlik vo yoxsullugun
aradan qaldirilmasi siyasatindo vo imumilikds Olkalorin sosial inkisafinin
togviqindo miivafiq rol oynamisdir. Sohiyys sahasindo beynolxalq amokdasliq
ohato dairasino goro sado tibb vo texniki mosalolordon daha genisdir, o,
beynolxalq hiiquq, ticarot nlimunolori, miinaqiso zonalari, geosiyasat,
uzunmiiddatli ittifaglar vo s. mosalolori ohato edir. Miiasir dovrds bu, insanlara
tosir edon saglamliq problemlorinin dinamikas1 ilo baghdir. Saglamliq
problemlorinin  oksoriyyaotinin  ddvlotlorarast  miinasibotlorin -~ manealori
sobabindon halli miirokkobdir vo bazi hallarda sshiyyadon imtina hotta tabecilik
va tosir vasitasi kimi istifads olunur.

Sohiyya sahosindo beynolxalq omokdashq saglamliq hiququnun
beynolxalq hiiqugda fundamental hiiquq kimi qgobul edilmosi baximindan
xiisusilo vacibdir. Umumdiinya insan Hiiquqlar1 Bayannamoasinin 25(1) maddasi
vo Iqtisadi, sosial vo modoni hiiquglar hagqinda Beynolxalq Paktin 12-Ci
maddasi bu hiququ xisusi olaraq vurgulayir vo onun ohamiyyatini diggoto
catdirir. Eyni zamanda Paktin 14-ii maddoesi bu prinsipi insan hiiquqlari
baximindan, alds edilo bilon on yiiksok saglamliq standarti hiiququ kimi daha da
inkisaf etdirdi. UST ¢orgivesindo qobul edilon 2005-ci il Beynalxalq Sohiyyo
Qaydalar1 beynoslxalq omokdasliga olan tohfokimi gabul etmok olar. Lakin heg
do bu omokdashigm on yiiksok soviyyodo inkisafi demok deyil. COVID 19
pandemiyas1 gostordi ki, sohiyys sahasinds bu giin ¢ox ciddi bosluqglar var. Bu
bosluglarin  aradan galdirilmast  ¢ox vacibdir. Sohiyyads beynolxalq
omoakdasligin on erkon saholorindon biri hokumatloraras: togkilatin yaradildigt
vaxta tosadiif edirdi vo demak olar ki, sohiyys sahasindo beynslxalq hiiquqi
omokdasligin ohato dairasi son vaxtlara gador ¢ox mohdud idi. Son 20 il arzindo
beynoalxalq amoakdasligin hacmi shamiyyatli deracads artmisdir [17]. XX asrin
birinci yarisinda sorhadlorde sohiyys nozarati todbirlori ilo bagli on azi on ii¢
konvensiya vo ya diplomatik xarakterli razilasma mdoveud idi. Toassif ki, bu
konvensiyalarin heg biri 6z saloflorini tamamilo avoz etmomisdir. Dovlatlorin
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lizorino gotiirdiiyti 6hdoliklorin ¢oxlugu - bozilori bu diplomatik sonadlorin
bozilorinin istirak¢ist olmaqla, digorlorinin deyil-homiso beynolxalq naqliyyatda
narahatliq vo casqinliga sobob olmusdur. Bundan olavo, ratifikasiya edilmok
sorti ilo konvensiyalarin imzalanmasi proseduru razilagdirilmis matnlorin hor
yerdo eyni vaxtda siiratli totbiqino imkan vermirdi, no do doyison epidemioloji
voziyyati, aldo edilmis tocriiboni vo ya moOvcud vaziyyato nozor salmaq ligiin
onlar1 asanligla yenilomok miimkin deyildi [19].

Beynolxalqg hiiquq normalarmin  milli  hiiquqi  implementasiyasinda
ohomiyyatli asas olan prinsip dovlatlorin suveren borabarlik prinsipidir. Bu prinsipa
uygun olaraq, 0z lorinin sohiyyo sahasindo siyasotlorino mivafiq olarag,
ganunvericilik bazasi yaratmaq vo hoyata ke¢irmok fiigiin suveren hiiquqa
malikdirlor. Bu prinsipa gors, beynolxalq hiiquq normalarmm milli saviyyado
realizosi dovlotin timumi qaydasmi (ordre public) pozmamlidir. Azorbaycan
Respublikasina miinasibatdo Konstitusiya va referndumla qobul edilmis ganunlar
imumi gqaydanin mozmununu miisyyan edir. Bu miistovido milli hiiquq sisteminin
beynoalxalq hiiqugla uzlasmasi, imumi gaydaya (ordre public) xalal golmomasi
sortilo beynolxalg hiiqug normalarinm tstiinliiytiniin gobul edilmasi ilo miimkiindiir.

Sohiyya sahasindo beynolxalq hiiquq normalarinin realizasinds shmiyyatli
olan ndvbeti prinsip mosuliyyat prinsipidir. Bu prinsipe osason, sohiyya
miinasibatlorinin tonzimlonmosi dovlstlor {iglin 6hdalik olmagla yanasi, hom do
masuliyyat yaradir. Xiisusilo qeyd etmok lazimdir ki, layaqgstli yasamaga imkan
veron on yliksok oldo edilo bilon saglamliq standartindan istifado etmok biitiin
digor insan hiiquqlarindan istifado etmok tigiin zoruri olan asas insan huququdur
[18]. Bu baximdan sohiyya xidmatino ¢ixis1 qorumaq dovlatlorin miithiim
ohdoliklorindon biridir. Tomiz suya ¢ixis, kifayot qodor qida, saglam otraf miihit
va s. daxil olmagla bir ¢ox komponentlari shato etso do, vaxtinda vo miivafiq
sohiyyo xidmotino ¢ixis saglamliq hliququnun osas komponentini togkil edir
[11]. Iqtisadi, sosial vo modoni hiiquglar hagqinda 1966-c1 il Paktiin 12-Ci
maddasi har bir soxsin fiziki vo psixi saglamliginin on yiiksok soviyyasine ¢atmaq
hiiququnu gostorir vo ddvlatlorin bu hiiququ tanidiglarin1 geyd edir. Bu sahado
dovlotlor 6hdaliklorini yerino yetirmoklo borabor, 6z hiidudlarindan konarda
saglamliq hiiququna hérmot vo miihafizoni tomin etmok ti¢iin 12-ci maddoya
osason olavo ohdoliklor dasidigini miisyyan ediblor. Dovlotlor terofindon yerino
yetirilon harakot vo ya harokatsizliklor 6z yurisdiksiyalarindan konarda yasayan
insanlarin saglamliq hiiququna manfi tasir gostarmasinin qarsisini almalidirlar.

Dovlatlor saglamliq hiiququnun qorunmasi, tasviq olunmasi {igiin zaruri
olan obyektlorin, Xidmatlorin vo mohsullarin odalstli tomin edilmasi 6hdsliyini
birmonali sokilds yerina yetirmalidirlor [12]. “Purohit vo basqalart Qambiyaya
qarst” isindo Afrika Komissiyasi qorara aldi ki, Qambiya Afrika Xartiyasimin 16
vo 18(4) maddalorinin toloblorini yerino yetirmok {i¢lin miithiim shomiyyot kasb
edon saglamliq hiiququndan istifadoni tomin etmokdo aciz qalib [8]. Afrika
Xartiyasi, saglamliq hiiququna hormot etmok vo votondaslara tibbi xidmot
gostormok iiclin  Nigeriya hokumatino insan hiiquqlart masuliyyatinin
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goyulmasinda da mihiim rol oynamisdir. “Media Hiiquglar1 Gilindoliyi vo
digorlori Nigeriyaya qars1” isindo Komissiya belo bir gonasto goldi ki, hobsdo
olan siibholinin sohhati pislogorkon onun tibbi xidmoto ¢ixisinin rodd edilmasi
Nizamnamonin 16-c1 maddesino osason saglamliq hiiququnun agiq sokildoa
pozulmasidir [15]. Bundan basqa, “Poltoratskiy Ukraynaya gqarsi” isindo
Avropa Insan Hiiquglari Komissiyas: do belo bir qorara goldi ki, “resurslarin
catismazlig1 prinsip etibarilo hobsxana soraitinin o godar zoif olmasina haqq
qazandira bilmoz [13]. Bu ciir tocriilboys milli mohkomas tocriibasindo do rast
golinir. Moasolon, Hindistan Ali Mohkomaosi saglamliq hiiququnun tomin
olunmas1 sahasinda dovlatlorin 6hdsliklorine diqgeat yetirarak, bu 6hdsliklorin
yerino  yetirilmasindo maliyyo resurslarina ciddi ehtiyac  oldugunu
vurguladi. Eyni zamanda, insanlara adekvat tibbi xidmoat gostormok doévlotin
konstitusion 6hdoliyi oldugunu da diqqgoets ¢atdirdi vo bunun iigiin lazim olan hor
bir siiyin yerino yetirilmosini vurguladi [10]. Mohkomo qorara almisdir ki,
dovlat maliyyoe imkanlar1 sobabindon bu masolado 6z konstitusiya 6hdaliyindon
yayma bilmoz. Bununla baghh qeyd etmok istordik ki, beynslxalq sohiyyo
hiiququ sahasindo mdvcud olan prinsiplorin yerino yetirilmomaosi dévlatlor iigiin
miloyyon mosuliyyat yaradir. Ogor dovlet 0z konstitusiyasina osason,
saglamligla bagli beynolxalq prinsiplori 6z qanunvericiliyindo insan
hiiquglarinin gqorunmasi prinsipi kimi gostorirss, birmonali sokildo onun yerino
yetirilmasina géra masuliyyot dastyir.

1II. Natica

Belalikls, sohiyys sahasinds beynoslxalq hiiquq normalarinin milli hiiquq
sistemindo realizasi, sohiyys miinasibatlorinin hiiquqi tonzimlonmasi prosesinin
torkib hissasi olmagla miisyyan prinsiplora asaslanur. Bu prinsiplorlo bagl iki
xiisusiyyati gqeyd etmok olar: 1) bu prinsiplor beynalxalq hiiqug normalari ilo
milli ganunvericiliyin uzlasdirilmasini tomin edir” 2) bu prinsiplor beynolxalq
hliququn asas prinsiplarine asaslanir; 3) bu prinsiplora miinasibatde dovlatlorin
forqli yanasmasi istisna edilmir.
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Principles of national legal implementation of international
legal norms in the field of healthcare
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Abstract

The article examines the principles of national legal implementation of international
legal norms in the field of healthcare. It shows that those principles serve the coordination of
international legal norms and national legislation in the field of healthcare. In this process, the
role of universally recognized principles of international law is determined. The necessity of the
recognition of international legal norms’ supremacy in order to ensure the mentioned
coordination is emphasized. It is noted that this is possible in case the public order of the
national legal system is not violated.

Keywords: healthcare, principles, international legal norms, national legal
implementation, legislation, national legal system.
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MULKi HUOUQO

DONDURULMUS EMBRION VOROSO,
YOXSA MULKiIYYOTDIR: NOZORiYYO VO TOCRUBO

XANIMANA QAFAROVA*

Annotasiya

Magalada  dondurulmus embrionlarin  hiiqugi  statusu Vo onunla alagali  hiquq
tocribasinin tatbigi ilo bagh minasibatlor atrafli vo qarsiliql sokilda arasdirilmigdir. Daha
sonra dondurulmus embrionun hiiquqi statusu ilo bagh doviatlorin ganunvericiliklarindaki
middaalar, o cimladan , mixtalif mialliflorin hiiqugi tonzimlanma barasinda fikirlari, elmi va
praktiki bazanin tokmillogdirilmasi ilo bagl niianslar geyd edilmisdir. Hamginin, Azarbaycan
Respublikas: qanunvericiliyinda bu masalaya minasibat, movcud bosluglarin xarici dlkalarin
hiiquq praktikast ilo miqayisasi, digar ganunvericiliklordaki faktlar, dondurulmus embrionun
hiiqugi statusu - varasa yoxsa mulkiyyat olmast ilo bagl arqumentlar 0z aksini tapmigdir.

Acar sozlar: dondurulmus embrion, miilkiyyat, hiqugi status, varasa.

I. Giris

Embrionlarin  dondurulmast vo ya yumurtanin Kriyopreservasiyasi,
gadinlarin yumurtaliglarini stimullagsdirmaq tigiin hormonal enjeksiyonlar almasi
va bir ne¢o yumurtanin amolo golmasi ilo noticolonan bir prosesdir, sonra bu
yumurtalar yumurtaliqdan ¢ixarilir, siiratlo dondurulur vo sonraki istifads tigln
maye hidrogen ehtiva edon bir saxlama otaginda saxlanilir. Bir ¢ox gadmn
komokgi reproduksiyaya komok edon yumurtalarini bagislamaga gorar verir; bu
proses dondurulmus embrion transferi (FET) kimi taninir. FET-do son va ya tozo
IVF-don alinan dondurulmus embrionlar vo ya donor yumurtasi aridilorok
qadinin usaqlhigina kociirtiliir. Embrionlarin kriyopreservasiyasi timumiyyatlo in
vitro glibrolomonin bir hissasi kimi aparilir (bu, imumiyyatlo yumurtaliq
hiperstimulyasiyasi, yumurta ¢ixarilmasi vo embrion kdogiiriilmasini do ohato
edir). Yumurtaliq hiperstimulyasiyasi, yumurtanin son olgunlagmasi {i¢iin insan
xorionik gonadotropin (HCG) deyil, GnRH agonistindon istifade etmoklo
istlinliik toskil edir, ¢linki bu, yumurtaliq hiperstimulyasiya sindromunun
inkisaf riskini azaldir.Canli dogum nisbatindo he¢ bir forq yoxdur (GnRH
agonistinin istifadesinin daha az canli dogum nisbatina sobab oldugu yeni
dovrlordon forgli olaraq).Yavas proqramlasdirila bilon dondurma (SPF) ilo
miiqayisado embrionlarin kriyopreservasiyasi vo ya vitrifikasiya U¢lin istifado
olunan asas Usullar farglonir [9, 407].

Embrionlarin kriyopreservasiyasi lciin ilk ugurlu cohd 1984-cii ilde
dondurulmus embriondan dogulan ilk usaq Zoe Leyland masalasinds edildi.Zoe
moasalasinds, embrion iki ay donduruldu, lakin ugurlu IVF-don sonra
kriyopreservasiya praktikasinin  ortaya ¢ixmasindan bori, embrionlar

* Hiiquq tizra folsafa doktoru / Baki Dovlot Universiteti / email: xanim84.84@mail.ru
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kriyopreservasiya soraitinds on illorls do shato edon xeyli uzun miiddst ugurla
sag qald1 [11].

Embrionlarin  kriyopreservasiyast illor orzindo ohomiyyatli elmi
inkisaflarla xarakterizo olunsa da, bosanma vo ya toraflorin ayrilmasi halinda
embrionlarin paylanmasi qaydasi bu giin do mohkomalords ¢atinliklor yaratmaga
davam edon vo holo do daha az inkisaf etmis bir hiiquq sahasidir. Siyasoatgilor,
ganunverici organlari vo mohkomolor, ABS-da monovi, siyasi vo hiiquqi
baxislardaki uygunsuzluglar sababindon reproduktiv wsullardan istifado edorok
yaradilan ailoslorls alagoli bir ¢ox hiiquqi masals ilo garsilasirlar.

Il. Dondurulmus embrionun hiiquqi statusu il bagl yanasmalar

Dondurulmus embrionlarin  hiqugi  statusu ilo bagli yanasmalarin
miixtolifliyifikir ayriliglarina sobab olmusdur. Bioetikagilar, hiiquq sorhgilori,
din filosoflar1 vo hakimlor dondurulmus riigeymlarlo bagli mosslslorin halli ilo
miibarizo aparir. Hor qrup analizo forqli ndqteyi-nozordon yanasir. Toacciibli
deyil ki, hiiquq sorhgilori bu tohlilo dondurulmus embrionlara hiquqi status
toyin etmoyo cohd etmoklo baslayirlar.

Doktrinada indiyadak bela ganasta galiblor ki, dondurulmus embrionlar ti¢
kateqoriyadan birino diismalidirlor: 1) insan hayati an erkon morhalada; 2)
miilkiyyat; 3) miivaqqati statusu olan orqan [3, 592].

Professorlar Robert Corc vo Kristofer Tollefsen "Embryo: A Defense of
Human Life" adli kitabinda iddia edirlor ki, dondurulmus riiseym on erkon
moarhalads olsa da, insan hayatindan basqa bir sey deyil. Corc va Tollefsenin
sozlorino goro, “embrion insandan, qayadan, kartofdan vo ya kortonkolodon
farqli deyil. Insan riiseymi 6z tobii inkisafinin on erkon morholosindo homo
sapiens novinuln butdv canh tizviidir” [7, 50].

Insan embrionunun hiiqugi statusunun miioyyan edilmaosi ilo bagl bir
masala, kolaliyin logv edilmasindon sonra insana tosir etmayan obyektlori vo ya
maraqglar1  “goruyan” miilkiyyst anlayisindadir. Keg¢misdo omlakin doyari
utilizasiya noticosindo amolo golirdi. Insan cosadlorinin utilizasiyanin olmamasi
sabobindon miilkiyyst hesab etmok miimkiin deyildi.Noticodo canli vo ya 6lii
insan badonindoki bioloji materialin onun goldiyi bodondon daha boyiik doyors
malik ola bilacayi suali yaranirdi.

Katheleen R. Guzman qeyd edir ki,ogor riiseym miilkiyyatdirso, onda
hiiquq sahiblori 6z iddialari ilk névbado kapital vo ya yaxsi mohsul istehsal
etmak {iglin sorf edon amok vo masgulluq nazariyyalorinin birlogmasi yolu ils
irali siirdiilor. Bu, riiseymin yox, digor insanlarin kimloro nisboton on vacib
hiquglara malik olan statusuna yonaldilocokdi. Bu sual miiavinatlorin alinmasi,
omlakin odalatli boliinmasi vo eyni zamanda sahibkarliq kimi masalolor ilo
baglhdir. Riiseymin genetik ianogilori, onun saxlanildigi miiessiso va ya onun
alicilart1 mulkiyyat {izorindo nozaroti iddia edo bilordilor vo miilkiyyot
nazariyyasinden asili olaraq riiseym hom hiiquqi, hom do adalatli titula sahib ola
bilordi. Sonra sahibkar omlaki osas hodiyyo, miiqavilo vo kod prinsiplori ilo
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tonzimlonan donativ kdgiirma va ya satis yolu ilo ¢atdira bilordi. ©gor embrion
insandirsa, ko¢iirmo cohdi kdlaliys vo ya insan hayatinin sattelizasiyasina analoji
olacaq. Qisasi, agor dondurulmus embrion insandirsa, 0 zaman 0, miilkiyyato
sahib ola bilor. Ogor miilkiyyatdirsa, 0 zaman onun sahibi ola bilar” [6, 193].

Bozilari iiglin iso dondurulmus embrion “xiisusi hérmoto layiq orqan”
adlandirilir. Insan diisiino bilor ki, “xiisusi hérmots layiq orqan” sozii sadoco
varllq soézii ilo qisaldilmalidir. Professor Anjela Ohkor¢ dondurulmus
embrionlar1 “xisusi hdrmots™ layiq bir varliq kimi giymatlondirir. O, hesab edir
ki, daha doqiq qiymstlondirma onlar1 “xiisusi miiqavimeta” layiq bir varliq
adlandirmaq olacaq, ¢iinki mohkomaolor miintozom olaraq onlarin mohvinin Iehino
gorar verirlor. Buna baxmayarag, dondurulmus embrionlart miilkiyyst kimi toyin
etmok istomoyon amerikalilar {igiin tosalli kimi bu termin davam edir [9, 416].

Bununla yanas1 bu sferada miiqavilo nazariyyasi do mdvcuddur. Bels ki,
“Precommitment Strategies for Disposition of Frozen Embryos” adh
moqalosindo  professor Con Robertson, gamete donorlar1 arasindaki
miibahisolorin holli ii¢lin klassik miiqavils iisuluna kecir. Robertson geyd edir
Ki, “bila-bila, stiurlu suratds vo koniillii olaraq” artiq embrionlarinin son daraca
boylik olmast ilo bagli miiqavilo baglayan toroflor 0z sazislorino bagh
olmalidirlar. Professor Robertsonun miigavilo modeli ilo bagli on inandirici
dalillarindan biri giiven anlayigina asaslanir [4, 989].

Professor Karl Koleman artiq embrionlarin atilmasi ii¢iin gabaqcadan
gostorislorin verilmoasi ideyasini radd edir vo bu prosesi “dehumaniz” (qgeyr-
humanist) adlandirir. O qeyd edir ki, bu ciitliklorin qorar1 osasinda
olmalidir.Onun folsofosi belo ifado olunur: dondurulmus embrionlarin
saxlanmas1 maosalolori ilo bagli miiqavilo baglamaq, comiyyatin xiisusSilo
konilsuz gobul etmoli oldugu ailo miinasibotlori anlayigini 6ziindo tocossiim
etdirir. Bosanma halinda omlakin boliinmasi ilo bagli gorar gobul edarkon
ciitliiklorin bdyilik miibahisolorlo qarsilgsdiglar1 bir problema cevrilir. Qeyd
olunan mosolo ilo bagli Avropa Insan Hiiquglari Mohkomosindo maragl
mohkoma islorine rast golmok miimkiindiir. Sonsuzluq miialicasine baslayan
cutliklor ailonin yaradilmasi yolunda addimlamaga baslayirlar. Usaq sahibi
olmaq barads qgorarlar qanunun qiivvasi torafindon dostoklonan miizakirs edilmis
mugavilonin bir hissasi kimi deyil, etibar va qarsiligli amakdasliq ruhunda qabul
edilmolidir. Bir sira fikirloro géro omokdaslardan golocok reproduktiv planlari
ilo bagl bir-birlori ilo miiqavilo baglamaq sevginin tozahiiri yox, isglizar
sovdalogsmo Kkimi onu yuxarida qeyd etdiyimiz kimi dehumanizm (geyr-
humanist) edir. Aleksandr Kapronun iddia etdiyi kimi, “kontraktlar amlakin
bolgiisii ilo bagli baglanmis miigavilslorin baglanmasinin goézal tisuludur, lakin
onlar soxsi miinasibatlor haqqinda qorar verarkon daha az miinasib olurlar.

Professor Cudit Daar iddia edir ki, qadin gamet donoru hamilo gqadinin
embrion tizorindo miitlaq hiiququ olacagi eyni vaxtda hor hansi dondurulmus
embrionlar1 implantasiya etmok vo ya mohv etmok hiiququnu miitloq
saxlamalidir. Cudit Daar feminist movqe tutan alimlordondir [5, 455].
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Rut Kolker kimi diger feminist sorhgilor qeyd edirlor ki, kisi gamete
donoru IVF prosesi zamani heg bir agr1 vo ya fiziki zodo riski ilo iizlogmir, gadin
iso har ikisi qarsisinda acizdir [9, 407].

Gorundiyd kimi, alimlorin dondurulmus embrionlarin hiiquqi statusu ilo
bagli yanasmalar1 miixtalifdir. Bozilori 6z nozariyyslorindo , sorhlorindo insan
sayllmas1t movqgeyindo ¢ixis etso do, miilkiyyot kimi giymaotlondironlor do az
deyil. Yanagmalarin miixtolifliyino baxmayaraq geyd edo bilorik ki, bdtin
alimlar insan hiiquglarinin qorunmasi, soxsin manavi olaraq zorar gérmomasi vo
hiiquqi aspektden insan hiiquqlarinin pozulmamasinin lazimligini vurgulayirlar.

1. Xarici 6lkalorin hiiquq praktikast

Dondurulmus embrionlarla bagli masalolorin an ¢ox rast golindiyi 6lkolor
Boyiik Britaniya vo Amerikanin statlaridir. Maraqli torofi budur ki, Amerikanin
miixtalif statlari bu masaloys miixtolif yanasir. Luiziananin vo Nyu-Meksikonun
ganunlara osason, insan embrionlar1 ya implantasiya edilmsli, ya da onlar
qobul edilono qodor saxlamilmalidir. Ik baxisdan bu qanun dondurulmus
embrionlara insan hoyati kimi yanagmaq {i¢lin miimkiin olan bir vasito kimi
gorlintir. Lakin bu qanunlar daha yaxindan tohlildon sonra dofedilmoz
konstitusiya vo praktiki problemlori togdim edir. Hor iki stat dondurulmus
embrionu hiiquqi cohatdon insan olaraq taniyir.

Embrionun hiiquq subyekti olmasi ilo dovlstlorin konstitusiyalarinda vo
qanunvericiliklorinds do yanasmalar forqli formada miioyyon olunmusdur.
Isvegro Konstitusiyasmin 119-cu maddosi embrionlar1 insanin baslangic vo
genetik vasitolorino aid edir. Bununla yanasi, Slovakiya Respublikasinin
Konstitusiyas: (madda 15) vo Irlandiya Konstitusiyas: (maddo 40) kimi digor
osas qanunlarda da dogulmamis yagamaq hiiququ taninir [1, 34-38].

Nyu-York mohkomasi iso bu tip tocriiboalordo imtina edorok miilkiyyat
Kimi hesab edir. 2001-ci ildo Nyu-Cersido bag veron hadisodo mohsuldarliq
klinikasinin malumath raziliq sonadlorinds yer alan tominatlara asaslandi. Belo
Ki, ilk onco mohkomo alternativ gorar almasa, dondurulmus embrionlar
klinikanin miilkiyystinds olacaqdi. Lakin Nyu-Cersi Ali Mohkomasi bu
sonaddoki sortlori icra etmokdon imtina etdi vo tamamilo forqli bir qayda tasis
etdi. Qorara osason, hor iki torafin saxlanin embrionun istifadosi vo ya mohv
edilmosinin haddi raziliqlar osasinda hoyata kecirilocok. Masalon, toraflor
dondurulmus embrionun implantasiyasi ilo bagli migavilods bosandiglar1 zaman
embrionun mahvi barado molumat verilmis raziliq senadlarindon ayr1 miiqavils
baglamalidirlar. Toroflor sonradan irads ifadasine uygun olaraq doyiso bilorlor.

1942-ci ildo mohkomo soxslorin sterilizasiyasina icaza veron Oklahoma
statinin qanunvericiliyinin 1-ci konstitusiyasi ilo bagli miiraciot etdi. Mohkoma
Oklahoma statinin qanunlarini logv edorak, prokreasiyani “insanin asas votondas
hiiquglarindan biri” elan etdi. Bunla bels, agor bir soxs yalniz IVF vasitosilo
hamilo qala bilirse, lakin miialiconi aldo etmok tiglin kifayot qodor vesaiti
yoxdursa, dovlatin bu xidmoati gostormok ligiin he¢ bir tosdigedici vozifosi
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yoxdur. Belolikla, artiq preembryolarinin implantasiyasi vo ya mohv edilmasi ilo
bagli maqnt donorlar arasinda soxsi miibahisolordo dovlot prokreativ azadliq
Uclin maneonin yaradilmasinda heg bir rol oynamamaisdir.

Luiziana vo Missuri statlarinda embrion hiiquqi soxs, yani fiziki olmayan
hiiquq subyekti hesab olunur. O, gqanunla yaradilmis, miistoqil soxsiyyato vo
ganunla nozords tutulmus hiiquq ve vazifalors malik olur. Bir subyekt olaraq,
potensial valideynlorin iradasindon asili olmayaraq, embrion mohv edilo bilmoz.
Webster Reproduktiv Saglamliq Xidmatlorina qarsi isindo Ali Mohkomo Missuri
statinin qanunvericilik miiddeasinin konstitusiyaya uygunlugunu tosdiqloyib.
Homin miiddoaya osason, dogmamis usaqlarin hoyati, saglamligi vo rifahi
namino qorunmali maraqlari var. Potensial valideynlor artiq istomodiklori
embrionu mohv eds bilmadiklorino goérs, yegano secim valideynlik
hiiquglarindan imtina edorok, valideyn olmaq hiiququnu basqa bir ciitlitya
otliirmakdir. Qeyd etmok lazimdir ki, ABS-da todqiq olunan miinasibatlor dévlot
ganunvericiliyi saviyyasinda tonzimlonir [2, 122-130].

Florida statinda dondurulmus embrionlarin vorass olmagina o halda icazs
verilir ki, onlaar 6lmiis soxsin vasiyyotnamosindo vorass olaraq miioyyon
edilsin. Bunudan forgli olaraq Luiziana statinda yalniz valideynlori rasmi nikah
miinasibatindo olan dondurulmus embrionalrin voreso olmasina yol verilir.
Lakin ganunvericilik torafindon bunun ii¢iin xiisusi miiddot miioyyan edilir. Bu
miiddoat ganunverilik torafindon {i¢ il miioyyan edilib.

Bu mosolonin  holli yolunda daha inkisaf etmis qanunvericilik
Kaliforniyanin 2005-ci ildo doyisiklik edilmis Varasolik Macallasidir. Homin
Macallods dondurulmus embrionlarin vorass ola bilmasi ticlin asagidak: sortlor
miisyyan edilmisdir:

1. onun Olimiindon sonra onun genetik materialindan istifado edilorok,
hamilo qalinmasina 6lmiis soxsin yazili raziliginin olmasi;

2. olim haqqinda sohadstnamonin vo ya mohkomonin soxsin 6lmiis elan
edilmasi ilo bagh gorarinin qlivvaye mindiyi giindon etibaron iki il miiddstindo
dogulmasi;

3. onun Olimiindon sonra onun genetik materialdindan istifado edilorok
diinyaya usaq gotirmoklo bagli 6lmiis soxsin miigavilasinin olmasi.[8, 132-138]

Embrion in vitronun hiiquq subyekti olmasi yanasmasinin torafdaslar
onunmayalandig1 andan insan olmasi fikrino asaslanir vo ona bu andan etibaron
fordi hiiquglar verilmosini geyd edirlor. Bu yanagsma Amerika, Britaniya kimi
olkolorlo yanasi Italiya hiiquq sistmindo do gobul edilir. Italiya hiiquq
sistemindo insan embrionu layiqli insan raftarin1 tolob edon hiiquq subyekti
hesab olunur. Qeyd olunan mosaloys Avropa Insan Hiiquglart Mohkomoasinin
Parillo Italiyaya qars1 27 avqust 2015-ci il tarixli qararinin 200-cii bandindo rast
golmok miimkiindiir. Qeyd olunan igdo Mohkomo qorarinda qeyd edirik ki,
dondurulmus emdrion Konvensiyanin 1 sayli Protokolunun 1-ci maddosinda
nazords tutulan miilkiyyat kateqoriyasina daxil deyildir [14].
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Yuxarida qeyd etidiyimiz qorardan farqli bir qorara Avropa insan Hiiquqalri
Mahkomosinin tacriibesindo Kosta va Pavan Italiyaya qars (28.08.2012, 54270/10)
isindo rast golmok miimkiindiir. Homin qorara osason embrion Konvensiyada
nozordo tutulan digor insanlar kateqoriyasma daxildir [12]. Mohkomonin
gorarlarindaki forliliklor gbz gabagindadir. Bu sferada mdéveud qorarin olmasina
baxmayarad, deys bilorik ki, Avropa Insan Huquglart Mohkomosi dondurulmus
embrionun statusunun konkret olaraq miioyyon etmomisdir. Dogrudur, onun
hiiququn obyekti olaraq miilkiyyat kimi miioyyan etmaso do, onun doaqiq formada
hiiququn subyekti kimi do qgobul etmomisdir. Sanki bunun tonzimlonmasini
dovlatlorin 6z daxili ganunveriliklarinin 6hdosine vermisdir.

Alabama Ali Mohkomasi 2024-cii il fevralin 16-da embrionlarin usaq
hesab edilmasi barodo gorar ¢ixaritb. Qorara asason embrionlar usaqlarla eyni
hiiquqi statusa malikdirlor [13].

1V. Natica

Bildiyimiz kimi soxsin hiiququn subyekti sayilmasi ii¢iin onun ham
foaliyyat, hom do hiiquq qabilliyystino malik olmasi goroklidir. Azorbaycan
Respublikas1 Miilki Macallosinin 25.2-ci maddosing asason, fiziki soxsin hiiquq
qabiliyyati onun doguldugu an amolo golir. Burada istisna hal yalniz varasalik
miinasibatlorindo mévcuddur. Bels ki, 25.3-cii maddoys osason vorass olmaq
hiiququ maya maglandig1 andan amolo galir. Bu masala 6z oksini eyni zamanda
Miilki Macallonin 1134.2-ci maddoesinds tapmigdir [10]. Belo ki, birinci daracali
ganuni vorasolor sirasina mayast baglanmis usaqlar da daxil edilir. Lakin
hiiququn hoyata kegirilmosi iiciin soxs dogulandan sonra bas verir.
Qanunvericiliyimizdo dondurulmus embrionlarin hiiquqi statusu ilo bagh
mosalonin tonzimlonmosi ilo bagli konkret norma mdvcud deyildir. Lakin
fikrimizco miiasir dovriin, tibbin vo hortorofli inkisafa cavab addim olaraq
qanunvericiliyimizde embrionalrin hiiquqi statusu ilo bagli norma 6z oksini
tapmalidir. Bununla yanas1 bir ¢ox dovlatlorin qanunvericiliklorinds oldugu Kimi
milli ganunvericiliyimizdo dondurulmus embrionlarin soxsin ¢liimiindon sonra
onunvarasd ola bilmasi ilo bagli norma nozords tutulmalidir. Ciinki bildiyimiz
kimi diinya hor an inkisaf edir. O inkisaf etdikco miinasibatlor do doyisir vo
inkisaf edir. Hiiquq va ganunvericilik isa doyison va inkisaf edon miinasibatlori
tonzim edo bilmok iiglin hor an inkikisaf etmoli vo doyismoldir. Bununoksi
oldugu halda hiiqugda bosluglarin say1 artacaqdir. Mohz bu baximdan fikrimzco
Miilki Macallaya dayisiklik olunmali, dondurulmus emrionlar misyyon sortlor
Vo taloblor daxilindo voraso kimi ¢ixis edo bilmalidir. Bu tolob vo sortlor kimi
soxsin Oliimiindon sonra embrionun diinyaya golmesi li¢lin konkret muddot
miioyyon edilmoali vo fikrimizco onlarin voraso ola bilmasi {i¢lin onlar 6lmiis
soxsin vasiyyatnamasindo vorase kimi miioyyon edilmolidirlor. Bu miasir
dovriin aktual talabllorindon biridir.

90



Xanimana Qafarova. Dondurulmus embrion varass, yoxsa miilkiyyatdir: nozariyys va tocriibs //
Azorbaycan Hiiquq Jurnali. 2024 (Ne2), s. 85-93. DOI: 10.61638/UIVA7040

Umumilikds yuxarida deyilonlori birlosdirorok qeyd eds bilarik ki,
dondurulmus embirionlarin hiiquqi voziyyati ilo bagh hiiquq doktrinasinda iig¢
nozoriyys formalagmisdir. Bunlar agagidakilardir:

1. Embrion in vitro- hliqug subyekti
2. Embrion in vitro- hiiquq obyekti
3. Embrion in vitro- sui generis, xiisusi hiiquqi hadisa.
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Frozen embryo - heir or property: theory and practice
KHANIMANA KAFAROVA®*

Abstract

The article examines in detail and interlinked the legal status of frozen embryos and the
relationships associated with the application of legal practice to them. The following are the
provisions of the legislation of the states on the legal status of the frozen embryo, including the
opinions of various authors on legal regulation, the nuances of improving the scientific and
practical base are noted. Also, the legislation of the Republic of Azerbaijan reflects the attitude to this
issue, a comparison of existing gaps with the legal practice of foreign countries, facts from other
legislations, arguments regarding the legal status of a frozen embryo heir or property.

Keywords: frozen embryo, property, legal status, heir.

3aMopoKeHHBIIi IMOPHOH - HACJIEAHUK MJIN COOCTBEHHOCTh: T€OPHUS U MPAKTHKA
XAHYMAHA KA®APOBA™

Pesrome
B cmambe nodpobno u e3aumoceszano paccmompen npagogoli Cmamyc 3amMopONHCeHHbIX
IMOPUOHOB U 83AUMOOMHOULEHUSL, C8A3AHHBIE C NPUMEHEHUEM K HUM NpABo8oU npakmukxu. JJaiee
NPUBOOAMCS  NOJIONCEHUSL  3AKOHOOAMENbCMBA — 20CYOApCme O Npasosom  cmamyce
3aMOPOICEHHO20 IMOPUOHA, 8 MOM YUCIE MHEHUSI pA3IUYHBIX ABMOPO8 O NPABOBOM
PeYIUPOBAHUU , OMMEUAIOMCS HIOAHCHL COBEPULEHCTNBOBAHUSL HAYYHO-NPAKMUYECKOU 0a3bl.
Takorce, 6 3axonooamenvcmee Azepoaiiodcanckou Pecnyonuxu nauno ompadicenue omnowieHue
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INSAN HUQUOLARI

LAYIQLI HOYAT HUQUQLARI SFERASINDA
BEYNOLXALQ OMOKDASLIGIN HUQUQI TONZIMLONMOSI

MOLOKXANIM ROHIMOVA*

Annotasiya

Insanin asas hiiquglarindan hesab edilan layigli hayat hiiqugunun tamin edilmasi muasir
dovrda dinya ictimaiyyati va ayri-ayr: dovlatlarin tomal éhdaliklarindan birini taskil edir. Mahz
buna goradir ki, beynalxalq taskilatiar va inkisaf etmis doviatlor inkisafda olan va ya rifah
vaziyyati nishbaton asagr olan dévistlora yardim edilmasi va onlarla alagalorin  qurulmast
sahasinda tagviQat prosesinin aparilmasimin torafdarlar: kimi ¢oas edirlor. Bu togvigat
prosesinda an baslica masalalardan biri isa onun muqavilo asasinin méveud olmasidir. Yalniz
bundan sonra beynalxalq toskilatiar vo ayri-ayri doviatlor mivafiq toskilati mexanizmlor
vasitasilo miayyan program va tadbirlor plan: hoyata kegira bilirlor. Magalodo miollif
torafindan layiqli hayat hiiquqlar: istigamatinda hayata kegirilan beynalxalq amakdasiigin forma
Vo istiqamatlori arasdiriimis, bu masaloni 6zlinda ehtiva edan beynalxalq aktlar tailil edilmis,
miayyan toklif va tovsiyalor irali sirilmiigdiir. Homginin muallif beynalxalq alagalarin
realizasini Sosial Midafia Martabasi kontekstindan tohlil edilarak arazidankanar 6hdaliklar
termininin t¢tnct dovlat 6hdaliklari termini ilo avazlanmasi ideyasint miidafia etmisdir.

Acar sozlar: Layigli hayat hiiququ, adekvat standartlar, beynaolxalg akt, Sosial Midafia
Mortabasi, arazidankonar ohdoaliklar, Ggunch dovlat Ohdaliklori, beynalxalg minasibatlor,
beynalxalq amokdashg, Ug Siitunlu Strategiya.

l. Giris

Nisbi xarakter dasiyan vo tomol hiiquglardan hesab edilon insanin layiqli
hoyat hiiquqlart 6ziindo muxtolif hiiquq elemetlorini birlosdirorok kompleks
sistem arsaya gatirir. Bu hiiququn tominati insanin rifah halinin ytiksaldilmasi va
adekvat stansartlara uygun olaraq yasayisina zomin yaradan muddoalardandir.
Hiquq dovlstlordon miivafiq faaliyyat talob edarak onlar t¢lin pozitiv 6hdsliklor
formalagdirir, lakin son naticado dovlastin rifah halinin vo sosial-igtisadi
vaziyyatinin yaxsilasmasina gatirib ¢ixarir. Mohz buna gora do oksar dovlatlarin
ali qanunlarinda insanlarin layiqli hoyat hiiquqlarinin tomin olunmasi ali magsad
olaraq miayyan olunmusdur.

Oz ndvbasinda beynoalxalq toskilatlar da layigli hoyat hiiquglar: sahasinda
tosvigatin aparilmasi prosesini hoyata kegirirlor. Oksor universal va sahovi
olaraq insan hiiquqlan iizro ixtisaslasmis tosisatlar layigli hoyat hiiquqlar
istigamotindo  foaliyystin  koordinasiyasint  hoyata  kegirir, mduvafiq
maariflondirmo vo digor toskilati foaliyyatlor reallagdirirlar. Ayri-ayri inkisaf
etmis dovloatlor do digor dovlstlor qarsisinda 6zlarinin  Gglinct  dovlat
6hdaliklorini nazors alaraq inkisafda olan vo rifah hali nisboton hosas olan
regionlara yardimlar gostorirlor. Bu iso hamin subyektlor arasinda beynalxalq

* Vakillor Kollegiyasinin Akademiyasi / email: malakkanim.rahimova@barassociation.az
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munasibatlorin formalagsmasini qagimilmaz edir. 9lagalorin qurulmasinin ilk vo
on mithtim sorti bu sahodo mivafig migavilo ssasinin mévcud olmasidir.
Migavilo asast qgisminda universal sonadlor, ikitorafli miqavilalor, birtarofli
boyanatlar, yumsaq hiiquq noprmalari Vo s. ¢ixis edir. Yalniz bundan sonra
tacrubada beynalxalq amakdasligin realizosindan séhbat gedo bilor.

I1. Layigli hayat hiiquglar: sferasinda
beynalxalq amokdasligin qurulmasinin forma va istigamatlori

Sosial sahodoa amokdasligin qurulmasi ideyalarina daha ¢cox Hume, Marksist
Vo Kante fikirli todgigatlarda rast golirik. Lakin bu mislliflor omakdashg: yalniz
comiyyatin Uzvlori, basqa sozlo insanlar arasinda omokdasliq formasinda todqiq
edirlor. Bu omokdashgin beynslxalq formasi daha yayqindir. Ciinki yalniz
qarsiliglt miinasibatlor zominindo daha effektiv rifah halina nail oluna bilar.
Layigli hayat hiiququ sferasinda qurulan beynalxalg smokdasliglar miixtalif forma
Va istigamatlords hayata kegirilir. Arasdirdigimiz tadgigat materialinda beynalxalq
amakdasliq alagalarinin ¢ istigamatini vurgulamagin torofdariyiq:

e Dovlotlorin daxili maraqlarini oks etdiron daxili istigamotli smokdaslhq;

e Xarici siyasot vo ddvlot xaricindoki maraqglarin birlogdiron Xarici

istigamotli omakdashq;

e Bagqa dovlatlorlo omokdasliq slagalorini mimkun gadar az quran neytral

dovlstlorin qurdugu garsiligl miinasibatlorin minimumu.

Beynolxalg omokdashigin asas istigamotlorindon slave onlar hom dos asagidaki
formalarda hoyata kegirilir: 1) Danisiglar; 2) siyasatlorin uzlasdirilmasi; 3) gizli
omokdaslhiq; 4) moacburi omokdashq; 5) reqlamentasiya, ekspertiza, subsidiya
faaliyyati ilo mosgul olan xiisusi institutlarin yaradilmast [1, s. 182].

Layigli hoayat hiiquqlar1 ilo bagh ekterritorial vo ya Uglnci dovlatin
insan hiiquqlart 6hdaliklariyani, daxili istirakgr dovlstdon basqa digor istirakgi
dovlatlor ticiin 6hdaliklor do yarana bilir ki, bu cir 6hdsliklorin arasdirilmasina
todgigatlarda holo ¢ox miracist edilmomisdir. Bununla bels, Uglinctu dodvlatin
ohdaliklori tonzimloma prosesindo siyasi baximdan on mubahisslive huqugi
baximdan isa subut edilmasi on ¢otin olan 6hdaliklordir ki, bunlara da hérmot
etmok vo gorumaqg kimi Ohdoliklor aid edilir. Bu 6hdslikloro todgigatlarda
nisbatonaz yer ayrilir. Belo olagalorin hayata kegirilmasinds tgtinct dovlstin
dasidigr  ©hdalikloroyer ayrilmasioslindo garsiligli  beynalxalg olagolorin
qurulmasit vo omokdasliq minasibatlorindon irali  golir. Buna hiquq
odobiyyatlarinda inkisaf amokdaslhigr adi verilmisdir. Bazi muolliflorin fikrincs,
inkisaf omokdasligi beynolxalg omokdasligin tinstir komponentini ifado edir.
Belo olagolor xususiloinsan Hiiquqlar1 Komitalori torofindon donor-istirakei
dovlatlorin yerina yetirmali oldugu macburi 6hdaliklar kimi nozards tutulur.

Oksar beynalxalq konvensiyalarda digoar 6lkalorde mévcud olanlayigli
hoyat hiiquglarma midaxiladon ¢okinmok valcuncii soxslorin bu hiquglara
mudaxilosinin qarsisini almaq 6hdoliyi tosbit olunmusdur. Bozi hallarda iso
“inkisaf namina beynalxalq omokdasliq” termini altinda diqgstin yalniz inkisaf
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yardimina yonaldiyinin vo gtinct dovlstin yerina yetirmali oldugu 6hdsliys
uygun golon reduksionist yanasma vo ya sadoco Uglncu ddvlstin hdrmat vo
mudafio Ohdaliklori anlayislar1 basa diisiilir. Burada daha ¢ox onlar
orazidonkonar  Ohdsliklor ifadasi  kimi isladilir.  Fikrimizcoa, hilquq
adabiyyatlarinda, Umumiyyatls, indiyadak istifado edilmayan arazidankanar
ohdaliklor termininin Gglncl ddvlat 6hdoaliklori termini ilo avoazlonmasi daha
moqgsadomiifaviq olacaqdir. Lakin geyd edilmalidir ki, hor iki termin bir-birini
ovaz edir. Basga bir miistovidon yanasildiqda isa dovlstin éhdoaliklarinin, asasan,
daxili dovlat 6hdaliklarini shats etdiyi fikrini ira stira bilarik. Mohz buna gors do
bu 6hdaliklor ikinci daracali va ya kdmoakgi 6hdaliklor adlandirilirlar. Mahz buna
gora do, UcgUncl dovlotin asas Ohdaliklorini ohato edon hérmat vo midafia
ohdaliklari dovlstin daxili 6hdsliklari ilo eyni vaxtda tatbig olunur.

I11. Layigli hayat hliqgugunu tasbit
edoan beynalxalq aktlarda amokdaslhiq 6hdaliklari

1945-ci il tarixli Birlosmis Millstlot Togkilati Nizamnamasinin Beynoalxalg
igtisadi vo sosial omokdasliq adlanan IX fasli birmanali olaraq bu istigamatda
qurulmus amokdashg ehtiva edir. Sonadin 55-ci maddssinds xalglarin boarabar
hiquglu vo 6z migaddoratini tayinetma prinsipine hormat osasinda xalglar
arasinda dinc vo dostluqg minasibatlori Uglin zoruri olan sabitlik vo rifah
soraitinin yaradilmasi magsadilo daha yuksok hoyat saviyyasi, tam mosgulluq,
igtisadi vo sosial toraqqi, inkisaf soraiti, beynalxalq igtisadi, sosial, sahiyys va
olagali  problemlorin  holli  modoni vo tohsil sahassindo  beynalxalq
amakdaslig,hamginin irgindan, cinsindan, dilindon va dinindon asili olmayaraq
hami ii¢iin insan hiiquqlarina vo asas azadliglarina universal hrmat vo riayat
edilmasini ehtiva etdiyi geyd olunur. 58-ci maddads isoBMT-nin ixtisaslasmig
qurumlarin siyasat vo foaliyyatlorinin olagolondirilmasi tgiin tovsiyslor verdiyi,
lazim goldikda, 55-ci maddado gbstarilon magsadlora nail olmaqg dgiin talab
olunan hor hansi yeni ixtisaslasmis qurumlarin yaradilmasi ii¢lin maraql
dovlstlor arasinda danisiglara bagladig: gostarilir.

Muahim shamiyyatli beynalxalq sonodlords iso amokdasliga xiisusi yer
ayrilir.  1948-ci il Umumdunya Insan Hiiquqlari Boyannamasinin 28-ci
maddasinda har bir insanin bu Bayannamodo ifads edilon hiiquq v azadliglarin
tam sokilda hoyata kegirilmasina sorait yaradan sosial va beynalxalq idars tsulu
hiiqguquna malik oldugu gostorilir. Bu iso dOvlotlorarast omokdasligi togviq edon
asas faktorlandandir [17].

1950-ci il Avropa Insan Hiiquglar1 Konvensiyasi vo onun protokollar1 da
0zinda bir sira sosial aspektlori birlosdirorak layigli hoyat huququnun
tonzimlonmasi mexanizmini nazards tutur. Digar asas hlquglar kimi sosial
hiquglar  gorgivesinde  omokdasliga  nail  olunmast  Konvensiyanin
preambulasinda 0z oksini tapir. Burada Boyannamonin mogsadi kimi bayan
etdilmis hiiquglarin hamiligla vo somarali taninmasinin vo hoyata kegirilmasinin
tomin edilmali oldugunu noazors alaraq Avropa Surasi Uzvlori arasinda boyiik
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birliya nail olmagla vahid saylarlo harokat edan va siyasi ananalorin, ideallarn,
azadligin vo hlquqgun aliliyinin Umumi irsino malik olan Avropa 6lkslarinin
hokumotlori kimi  Umumi Boyannamodo tosbit olunmus bozi hiiquglarn
kollektiv hayata kegirilmasinin tomin edilmasi barado raziliga goldiklori geyd
edilir. Konvensiyanin 1-ci maddasinds iso raziliga golon Yuksok Taroflorin
yurisdiksiyasi altinda olan hor kos tiglin bu Konvensiyanin 2-ci bélmasinds
mloyyon olunmus hiiquq vo azadliglart tomin edildiyi g0storilir [9].
Konvensiyanin 1 iyun 2010-cu ilds glivvays minon 11 va 14 sayli Protokollarina
muvafiq olaraq dovlstlorarasi islor Raziliga golon haor hansi Yiiksok Torof
Raziliga golon digor Yiksok Torofin Konvensiyanin vo ona dair Protokollarin
muddoalarint har hansi sokildo pozmasi iddias1 ilo Mahkomaya miraciot eda
bilmalari do gostarilir [10].

Sosial, Iqtisadi vo Madoni Hiiquglar hagqinda 1966-c1 il Paktimin 2-Ci
maddosindo Paktda istirak edon hor bir dovlotlorin fordi sokildo, xiisusilo do igtisadi
Vo texniki saholori ohato edon beynslxalq yardim vo oamokdasliq qaydasinda
hiiquglarin tam hayata kegirilmasini biitiin vasitalor, o ciimlodon, ganunverici
todbirlarin goriilmasi vo miimkiin ehtiyatlarin maksimum saviyyasinds istifadasi ilo
tomin etmok {i¢lin addimlar atmasi yolu ilo tomin etmoli olduglar1 geyd edilir.
Paktin 23-ci maddosinds iso istirak edon dovlstlor Paktda nozordo tutulan
hiiquglarin  hoyata kegirilmasino yardim edon beynolxalq todbirlor sirasina
konvensiyalarin baglanmasi, tovsiyslorin gobulu, texniki yardimin gostorilmasi,
maslohatlogmalorin aparilmasi magsadilo kegirilon regional vo texniki iclaslarin
cagirilmasi, homginin maraqli hokumotlorlo birlikdo toskil olunan todgiqatlarin
aparilmasi kimi vasitalorin tatbiginin daxil oldugu gostarilir [12, s. 3].

Todgigatlar apararken Sosial, Igtisadive Modoni Huquglar Haqqinda
Beynolxalq Paktin istirakgis1 olan 159 ddvlatin izarino gotirdiyl beynolxalq
yardim vo omokdasliq 6hdaliklori diggetimizi ¢akir. Burada istirak¢1 dovlatlorin
bu Konvensiyada tanimnan hiiquqlarin hayata kegirilmosi G¢lin bitin muvafig
ganunvericilik, inzibati vo digar todbirlori gordiyt gostorilir. Iqtisadi, sosial vo
modoni  hiiquglara goldikdo iso Istirakgt Dévletlor mévcud resurslarin
maksimum hoddi daxilindo vo lazim goldikdo beynslxalg omokdasliq
cargivasinds bels tadbirlor gormalidirlar.

Hor seydon avval geyd olunmalidir ki, bu Pakt nainki yurisdiksiya bandina
malikdir, o, homginin Paktda oks olunan hiiquqlarin hoyata kegirilmasi tcun
beynalxalq yardim vo amokdasliga agiq istinadlar1 da 6zlinds ehtiva edir. 1966-c1
il Paktin 2-ci maddasinds hliquglarin tam sokildo hayata kecirilmasina nail olmaq
UcUn addimlar atmagq tizra Umumi 6hdaliyinin tasbit edilmasi, aslinds, beynalxalq
yardim vo omokdashiga istinadin bariz niimunosidir.Bu ekstraterritorial vo ya
Ucuncl  dovlat 6hdaliklori daha cox ugiinct dovlatlorin amallori  (harokot
vaharokatsizliyi) noticasindo yaranir. Yemok huququ da daxil olmagla, adekvat
layigli hoyat saviyyesi huqugqunu 0Oziindo ehtiva edon 11-ci maddads do
beynalxalg smokdasligdan bohs edilir, 22 vo 23-ct prosedur maddolords iso
beynalxalqg todbirlor vo beynoalxalq foaliyyotlor 6z oksini tapir [12, s. 3].
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Muslliflarin fikrincs, Paktin hazirlanmasinda glincu dovlet 6hdaliklorinin agiq
sokildo daxil edilib-edilmamasi ilo bagl fargli fikirlor mévcud olub. Alston va
Quinnin fikrinca, dovlatlorin izarino har hansi formada yardim géstarmok va ya
omokdasliq etmaklo bagl he¢ bir hiiqugi-mocburi 6hdalik goyula bilmaz [14, s.
191]. Mualliflarin bu fikirlori yerina yetirmok 6hdoaliyina digget ¢okarak tglnci
dovlatin hérmat vo goruma éhdaliklarini istisna etmir.

Kamminga, Coomans va Skogly adli tadgiqatgilar iso bildirirlar ki, Paktin
muolliflori mohz elo ekstraterritorial 6hdsliklori nazords tutaraq, onlart Sanada
daxil etmok fikrinda idilor [11, band 2; 15, s. 83-98 ]. Bununla bels, layihani
hazirlayanlarm niyyati na olursa olsunbu giin diqgeti Sosial, Iqtisadive Modani
Hiiquglar Haqqinda Paktin {iglincti dovlst Ohdaliklorini tasbit etmasi ilo bagh
mubahisalarin yaranmasi calb edir [18, s. 53].

Layigli hoyat hiiquglarimi dolayisiyla tonzimloayan sonadlords beynalxalq
omokdasliq masalalarina diqget yetori godor ayrilmamisdir. Bela sanadlordan
biri olan 1988-ci il tarixli Usaq hiiquqlart haqqinda Konvensiyaninin matni
hazirlanarkon beynolxalg omokdasliq barads oldugca boyik fikir ayriliglart
movcud olmusdur.  Lakin miuolliflordon Skogli geyd edir ki, beynslxalq
sonadlorda beynolxalq amokdasliga istinad layihalorin hazirlanmasi zamani heg
vaxt siibho altina alinmamis vo 1981-ci ildon etibaron Konvensiyanin
hazirlanmas1 haqqinda miizakiralorlo 1988-ci ildo gobul edilon Konvensiya
arasindaki matnlordo heg bir doayisiklik movcud deyildir [15, s. 102]. Bundan
bagqa miiallif iddia edir ki, Konvensiya hazirlanarkon sosial, igtisadi vo modoni
hiquglara dair beynalxalq omokdasliga istinadin mohdudlasdirilmasi texniki
baxis marhoalasindo qoyulmusdur vo yalniz resurslarin mévcudluguna istinadi
mohdudlasdirmaq xaraqteri dasiyirdi [15, s. 104].

Usaq hiiquqlart haqqinda 1989-cu il Konvensiyas: iso usaqlarin layiqgli
hoyat hiiquqlarini tosbit etmoklo barabor, preambula vo 4-cii maddodo digor
muddsalarla yanasi, usaqlarin sosial, igtisadi vo modoni hiiquglarin hoyata
kecirilmasi Uglin beynolxalq omokdashiga istinad edir. Bu maddodo Istirakec:
dovlstlorin Konvensiyada tanman hiiquglarm hoyata kegirilmosi dgiin biitiin
lazimi qanunvericilik todbirlorini, inzibati vo digor todbirlori gordiklorini
vurgulayir, onlarin iqtisadi, sosial vo madani hiiquglar barasinds bels todbirlori
malik olduqlar1 ehtiyatlarin maksimum g¢orgivasindo vo lazim goldikds,
beynalxalq amokdasliq ¢argivasinda gordiklori geyd edilir [7]. Konvensiyanin
somarali hoyata kecirilmasini tosviq etmok vo Konvensiyanin ohato etdiyi
sahodo beynolxalq omokdashg: tosviq etmok iiciinixtisaslasmis qurumlar,
Birlosmis Millatlor Togkilatinin Usaq Fondu va Birlosmis Millatlor Toskilatinin
digar orqanlarinin somarali omokdasliga togviq edilmasi gostorilir [18, s. 41].

Xususila layiqli saglamliq hiiququ sahasinds beynalxalq omokdasliglar
genis yer alir. Usaq Hiiquqlarina dair 1998-ci il Konvensiyasinin istirak¢isi olan
dovlastlor beynalxalq omokdasliq ruhunda, xususilo Birlosmis Millatlor
Toskilatinin Usaq Fondu, Umumdiinya Sohiyys Toskilat: vo Umumdiinya Orzaq
Programu torafindon vaxtasir1 hazirlanacaq faaliyyat programlarini dostoklomoyi
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6hdalaring gotirlrlor Sanadin 84-87-ci bandinds iss amakdasliga dair 6hdsliyin
mocburi xaraqter dasidig1 geyd olunurdu [18, s. 33]. Bitinlikds iso omokdasliga
dair muddoalar Konvensiyanin Umumi icra todbirlori ilo bagli 1980-ci ildo
yenidon islonmis Polsa layihosi miiddealarinda, daha sonra olil usaqla bagl Isci
Qrupunun 1983-cu il vo sohiyya/tohsil hiquglart ilo olagedar 1985-ci
ilmaruzalarinds va nohayst 1988-ci ildo preambulada yer aldi [18, s. 34].

Qadinlara qars1 Ayrnisegkiliyin Biitiin Formalarinin Lagv Edilmoasi Haqqinda
1979-cu il Konvensiyasinin (CEDAW) 3-cii maddosinds Istirak¢1 dovlotlorin
blttn sahalards, 0 climladan, sosialsahads gadinlarin insan hiiquglarini vo asas
azadliglar1 kisilorlo borabor osasda hoyata kecgirmolarina vo onlardan istifads
etmoalorine tominat vermok Ugln mivafig todbirlori hoyata kegirmays raziliqg
verdiklori geyd edilir. Konvensiyanin 5, 10, 11, 12, 13-ct maddslari iso mivafiq
olaraq gadnlarm layiqli hayat hiiquqlarint miiayyon edir [5].

Avropa Surasi Nazirlor Komitasinin 2010-cu il tarixli 7 némrali tévsiyasi
corgivasinde gobul olunmusAvropa Surasi Demokratik Votondasliq vo Insan
Huquglar1 Toahsili Xartiyasinda Avropa Surasi vasitasilo bir-biri ilo miivafiq
moqsadlar va prinsiplar yiridon tizv dovlstlora xitabon beynolxalg amokdasliga
dair asagidaki muddoalari irali siirmiislor:

e Umummonafe mévzulart va eynilosdirilmis prioritetlor yiiriidiilmasi;

e Coxsaxoli vo sorhodlorarasi foaliyystlor demokratik votondasliq comiyyati
Vo insan hiiquglari tohsilinin mévcud olan sabako koordinatorlar1 daxil
edilmakls dastoklonmasi;

e Miisbot tocriibalorin miibadilasinin, inkisafinin, sistemlogdirilmasinin vo
yayilmasinin tomin edilmasi;

e Xartiyanin moagsadlori vo hoyata kecirilmosi haqqinda ictimaiyyat do
daxil olmagla biitiin maraql taraflorin molumatlandirilmast;

e Avropa geyri-hokumat toskilatlar1 gobokasi, gonclor toskilatlari, tohsil
miitoxassislori vo onlar arasindaki omokdashigin dostoklonmasi;

e Uzv dovlotlorin demokratik votondas comiyyati vo insan hiiquglari
tohsilina dair todqiqat islarinin naticalorini Avropa Surasinin digar
beynoalxalq toskilatlari arasinda paylasmalari [4].

Olillorin  Hiquglart tizro Konvensiyada da layigli hayat hiququ
istigamatindo beynalxalq amokdashigi koordinasiya edilir. 13 dekabr 2006-c1
ildo BMT Bas Assambleyas1 torofindon qobul edilon bu Konvensiyada
beynalxalq omokdasliga dair muxtalif yanagsmalar mévcuddur. Konvensiyanin
gobulunda osas fikir ayriligi inkisaf etmokdo olan Olkaslor Uglin texniki
omokdasliq vo iqtisadi yardimdan bohs edon spesifik paraqrafin neco
tonzimlonmasi masoalasi idi [6]. Senadin hazirlanmasinda istirak edon zvlor
arasinda beynolxalg amokdasliq miistovisinds fikir ayriligit mévcud olmusdur.
Cino goro, olillik hiiquqlart tokco insan hiiquglari deyil, hom do inkisaf
hlquglarini 6ziinds oks etdirmali, Yomona gors iso varli 6lkalor inkisaf etmokdo
olan 6lkalara kémok etmoalidir. Avropa lttifaqi iso miloyyon dovlotlora macburi
Ohdalik yaradacaq beynalxalq omokdasliga dair miiddoalar1
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Konvensiyayasalinmasindan imtina etmisdir [18, s. 59]. Lakin bununla bels
omokdashiga dair miiddsalar Konvensiyaya slavs edilmisdir.

Bag Assambleyanin 11 iyul 2022-ci il tarixli Yetmis yeddinci sessiyasinda
“Yoxsullugun aradan qaldirilmasi va digar inkisaf masalalori: sonayenin inkisafi
Uzro amokdasliq” adli Senad gobul edilmisdir. Birlogmis Millatlor Togkilatinin
Sonaye Inkisafi Toskilatimn Bas Direktorunun sonayenin inkisafina
istigamatlonmis omokdasliq  sahosindo Bas Assambleyanin 75/231 sayli
gotnamasina uygun olaraq toqdim etdiyi hesabatinin giris hissasinda deyilir ki,
cari todgigat vo oavvolki A/75/158 vo A/73/121 sayli iki hesabat beynalxalq
olagali sonaye omokdasligi yoxsullugun aradan gqaldirilmasi, mosgullugun
yaradilmasi, inkliizivlik vo iglimin ii¢gqat planetar bohraninin hallino misbot
tosirinin aydin siibutununa yonslmisdir [8].

IV. Layigli hayat hiiquqlar: sferasinda amakdashg tagvig edon organlar

Layigli hoyat hiiquqlart sahasindo omokdasliq ilk 6nco miigavilo osasina
malik olmali vo mivafig senadlordo 6z oksini tapmalidir. Lakin amokdasligin
real olaraq movcudlugu ii¢iin miigavilo middoalarina uygun olaraq tocriibada
realizo edilmosi do vacib faktorlardandir. Layiqli hayat hiiquglar: istigamatinds
omokdashigin koordinasiya mexanizmi — sosial mudafio (zro beynalxalq
toskilatlarin, ddvlatlorin, torofdas agentliklorin vo ikitorofli institutlarin
nlmayandalarinin istiraki ils aparilir.

Layigli hayat hiiquglar1 sahasinda amokdasliq hom ddvlatlorin garsiligh
munasibatlori zomininds, hom do beynalxalq teskilatlar ¢argivesinds hayata
kecirilir. Beynalxalq toskilatlar bu amokdasligi koordinasiya edorok ddvlat tgin
miuvafiq ohdoliklor formalasdirirlar. Belo togkilatlardan on birincisi Birlosmis
Millotlor Toskilatidir. Toskilatin Nizamnamasinin 55 vo 56-c1 maddolorina,
homginin beynalxalg hiiququn Umumi prinsiplorine uygun olaraq sosial, igtisadi
Vo modoni hiiquglarin hayata kegirilmasi Gglin beynolxalq amokdashiq butin
dovlatlorin 6hdaliyi xarakteri dasiyir. Belo ki, digor ddvlotlora yardim etmok
igtidarinda olan dovlatlor movecud coxtorofli, regional, ikitorofli vo ya diger
programlar vasitosilo maliyys, texniki vo ya digor yardim gostormalidirlor [3].

Layigli hoyat hlquglar1 istigamotindo omokdasligdan danisarkon hor
seydon ovval Sosial Miuidafio Mortobasi (SFP) konsepsiyasina digqot
yetirilmalidir. Milli sosial siyasatlorin birinci mudafio soviyyssi olan Sosial
Sosial midafio martabasi insanlarin sohiyys, tohsil, manzil, su vo kanalizasiya
vo digar osas xidmaotloro ¢ixis imkanlarin1 6ziindo ehtiva edon huquglar
toplusudur [16]. Muoalliflorin  fikrinca, 0 sosial-igtisadi inkisaf siyasati
konsepsiyast vo bOhranm idaro edilmasi vasitesi olmagla barabor, iqgtisadi
tohliikasizliys, arzaq tohlikasizliyino, adekvat gidalanmaya vo osas xidmatloro
cixiga zomanat verir [19]. O Birlogmis Millatlor Toskilatinin Koordinasiya tizro
Bas Icrag1 Surasi1 (UNCEB) torofindon 2009-cu ilin aprelinds dogquz bohran
tosabbustindon biri kimi yaradilmigdir Ki, mtasir dovrds oksar dovlotlor do milli
foaliyyat programlarinda ona osaslanirlar. Birlosmis ©Omok toskilati SPF-nin
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inkisafi ti¢lin iki Olgiilii yanagma toklif etmigdir: 1) iifiiqi shato vo ya Sosial
Midafio Moartobasi va 2) birinci martobads saquli ohato dairasi olan va daha
genis vo ohatoli sosial midafis ohatoasi.

Miuoslliflordon bazilori Birlogsmis Millotlor Togkilatinin sosial sahads insan
hiiquglarmin miidafiosi strategiyas: kimi Ug Siitunlu Strategiyani (TPS) toklif
edirlor. Buradaka siitiinlar asagidaki formalarda tocasstim etdirils bilor:

BMT-nin Xisusi
miiqavile J§ prosedurl
qurumlari ar

Universal Dovri
Baxig (yumusaq
hiiqua)

Layigli hoyat jiququnun beynslxalg mudafio mexanizmlarinin hoyata
kecirilmasina do mohz bu kontekstdon yanasmaq torafdariyiq [2].

Dinya dovlatlori icindo xususilo Avropa regionunda layigli hayat
hiiquglart istigamotinds beynolxalq omokdasliq mohkom tellorlo baglidir.
Avropa Ittifaginda xarici beynolxalq siyasot omokdashigi 1957-Ci ildon
baglanilmis, lakin xarici alagalordo daha genis koordinasiya vo Umumi Xarici
siyasot formalasdirmag mogsadilo 1970-ci ildo Avropa Siyasi ©Omokdaslq
Toskilatinin yaradilmasi ilo méhkamlonmisdir [13, s. 291].

Afrika regionunda da layigli hoyat hiiquglarinin tominati istiqgamatinda
dovlstlorarast amokdasligin qurulmasi sahosindo foal addimlar atilir. Xisusilo
1999-cu ilda Sirt Bayannamasinin gobul olunmasi ilo Afrika Birliyi Tagkilatinin
yaranmasi bu sahodo miithiim addimlardan idi. Birliyin osas magsadlarindon biri
Afrika Dovlotlori arasinda birlik vo homrayliyi tosviq etmok, inkisafi iigiin
omokdaslig1 alagalondirmoak va intensivlosdirmokdan ibarat idi. Qitodo hoyata
kegirilon Lagos Foaliyyat Plan1 (LPA) vo 1080-c1 il tarixli Laqosun Yekun Akti
Afrika 6lkolori arasinda 6ziino glivenan inkisaf vo omoakdasliq i¢iin proqram va
strategiyalar1 0ziinda birlosdirarak bu istigamats mihim tokan vermisdir.

V. Natica

Inkisaf etmis dovletlor va beynolxalq toskilatlar digor 6lkalorlo
alagelarinds igtisadi, sosial vo moadoni hiiquqlarin realizosi moagsadilo onlara
hormotlo yanasaraghomin hiiquqlart gqorumaq va Yyerina yetirmok mogsadilo
miuvafiq Ohdsliklor goturdrlor ki, bunlar da kond tesorriifati, ticaroat, yardim,
sosial vo ya digar adekvat foaliyyatlor gargivasinda muoyyan oluna bilor.

Etiraf edilmalidir ki, insanlarin layiqli hoyat hiiquqglar1 sahasinds inkisaf
omokdaslig1 6hdaliklari tamamils radd edilmass do, amma onlarin effektivliyi do
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stibho altindadir. Hor seydon avval bu istigamatdo hoyata kegirilon tadbirlorin
dovlatlorin  votondasglarinin  layigli hoyat hiiquqlarina neco tosir etmosi
kontekstinds tohlil edilmali, insanlarin layigli hoyatlarina hdérmot, onlar
gorumag Vo Yyerina yetirmok Gcln hiquqi 6hdsliklora barabar olub-olmamasi
muayyonlogdirilmalidir. ~ Xususilo  bu istigamatde  mugavilo  asasinin
mohkamlondirilmali, layiho vo proqramlarin hazirlanmali, layigli hayat
hiiquqglart istigamatinds amokdasligi koordinasiya edon organlarin Sslahiyyat vo
foaliyyati tokmillosdirilmali, sonda iso amokdashgin effektivliyino nail olmag
Uclin bu sahada togviqat xarakterli faaliyyatlor hayata kecirilmalidir.

Belo ki, mévcud toskilat1 biitiin qurumlar va Xarici dovlatlor beynolxalq
omokdasligi vo texniki yardimi togviq edarkan birinci hissodo sadalanan aktlar
rohbar tutmali vo 0z foaliyyatlorinds bunu tacassiim etdirmolidirlor. Basqa sozlo,
dovlatlora beynolxalg omokdasligin Konvensiya (zro ohdoliklarini yerina
yetirmalori G¢lin dostok olmag mogsadi dasimasini tomin etmoya ¢alismalidirlar.

Onlar an yiiksok maragla asaslanmani tamin etmoli vo mivafiq sanadlarin
tam hoyata Kkegirilmoasino kdmok etmolidirlor. Yalniz bu halda effektiv
beynalxalq amakdasligin giiclonmasindan séhbat geds bilar.

Simal dovlatlorinin, masalon, ticarat, kond tesarriifatt vo ya inkisaf
yonalmis amakdasliq sahasinds fordi va kollektiv foaliyyatlori conubda fardlorin
insan hiiquglarinin hoyata kecirilmasino boyuk toasir gostoro bilor. Avropa
Ittifaqmin sosial tominat koordinasiyasinda somimi omokdasliq, qarsiligl etimad
Vo qarsiliglt taninmanin nisbati formasinda nazardan kegirilmolidir.

Regional vo beynalxalg soviyyslorlo miigayisaodo milli standartlar vo
foaliyyot programlarinin daha ¢ox birbasa tosiro malik olmasi vo milli
prosedurlarin daha olcatanligi sobobindan beynolxalg mustavido bu proseslor
tosviq edilmoli, dovlotdaxili sistemlor insan hiiquglariin miidafiosini adekvat
sokildo tomin eds bilmadikdo beynalxalg omokdasliga istinad etmali vo onun
effektiv hoyata kegirilmosi tUgun biitin imkanlarini saforbar etmali, son magsad
olaraq an yiiksak naticaya istigamatlonmalidirlar.
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Legal regulation of international
cooperation in the sphere of the rights to a decent life
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Abstract
Ensuring the right to a decent life, which is considered one of the basic human rights, is
one of the main obligations of the world community and individual states in the modern era. It is
for this reason that international organizations and developed countries are supporters of the
process of promoting aid and establishing relations with developing or relatively low-income
states. One of the most important issues in this promotion process is the availability of its
contractual basis. Only after that, international organizations and individual states will be able
to implement certain programs and action plans through the appropriate organizational
mechanisms. The article examines the forms and directions of international cooperation
implemented by the author in the direction of rights to a decent life, analyzes international acts
containing this problem, and also puts forward certain proposals and recommendations. Also
the author analyzed the implementation of international relations from the point of view of the
minimum level of social protection and defended the idea of replacing the term "extraterritorial
obligations™ with the term "obligations of the third state".
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IIpaBoBoe peryJupoBaHie MeKIyHAPOIHOIO
COTPYJHHYECTBa B c(hepe NMpaBa HA JOCTOMHYIO KU3Hb

MEJIEKXAHBIM PAXMMOBA*

Pesrome

Obecneyenue npasa Ha OOCMOUHYIO JHCU3Hb, CHUMAIOWE20CA OOHUM U3 OCHOBHBIX NPAS
yenosexd, AGIAEMcs 0OHOU U3 OCHOBHBIX 00A3AHHOCEL MUPOBO20 COOOUECMEa U OMOeNbHbIX
20¢cyoapcme 8 cospementyio anoxy. Umenno no amoti npuyune MexicOyHapooHvle opeanu3ayuu u
paseumevie CMpanvl 8bICIYNAIOM CIOPOHHUKAMU NPOYECca NPOOSUNCEHUs 8 0O1acU HOMOWU U
VCIMAHOGAEHUS. OMHOWEHUL C PA3BUBAIOWUMUC 20CYOAPCIMBAMU U 20CYOAPCMBAMU ¢ HUSKUM
yposHem Onacococmosinusi. OOHUM U3 HAUOONee BANCHLIX BONPOCO8 6 IMOM npoyecce
NPOOBUIICEHUs  ABNACMCA  HAAuuue €20 002080pHOU  OCHOBbL.  TorbKO nocie  3moco
MENCOYHAPOOHble — Op2aHu3ayuu U  OmoelbHble  20CY0apCmeda  CMOZYm — peanu3os8ams
onpeoenenHvle NPospamMmyvl U NAAHbI OeUCmEuil uepe3 cOOMEEemcmayujie OpeaHu3ayUOHHblE
mexanusmvl. B cmamve aemopom uccredosanvi (popmul U HANPABREHUS MEHCOYHAPOOHO2O
compyonuyecmed, — peanuzyemMoc0 8  HANPAGNEHUU  Npag  HA  OOCMOUHYIO — JiCU3HD,
NPOAHATUZUPOBAHBL  MENCOYHAPOOHblE AKMbl, codepicawue Oanuylo npobremy, a maxice
8bI0BUHYMBL OMOENbHblEe NPeONodceHUs U pekomenoayuu. Taxoce asmop npoamanuzuposan
peanuzayuio MexcOyHapoOHbIX OMHOUEHUT ¢ MOYKU 3PEHUsl MUHUMATLHO20 YPOBHS COYUANLHO
3quWumsl U OMCMOAL UOeI0 3AMeHbl MEPMUHA (IKCIMEPPUMOPUATbHBIE 0013amenbCmeay
MEPMUHOM «005A3AMeTbCMEA MPEembe20 20Cy0apcmea.

KinioueBble cjI0Ba: npago Ha OOCMOUHYIO JICU3Hb, A0eK6amHbvle CMAaHOapmul,
MENCOYHAPOOHDLIL aKM, YPOBEHb COYUATLHOU 3AWUMbl, IKCMEPPUMOPUATbHbIE 00A3amMenbemad,
obs3amenvcmea  mpemve2o 20Cy0apcmed, MedHCOYHAPOOHble OMHOULeHUs, MelCOYHAPOOHOoe
COmpYOHUUECME0, CIMpame2usi mpex Cmoanos.

Redaksiyaya daxil olma tarixi: 24.06.2024
Capa gabul: 23.09.2024

* Axanemus Komrernn AnBokaTtoB AsepOaiimkanckoin PecriyOmmku/
email:malakkanim.rahimova@barassociation.az

105



Siyavus Bagiwrov. Azorbaycanlilarin Ermonistan SSR-don 1988-1991-ci il deportasiya
edilmoasino Ermonistan Dévlot Miistoqilliyi hagqinda Boyannamo vo Ermonistan Konstitusiyasi
prizmasindan qiymat verilmasi: Ermonistan Respublikasinin konstitusion aktlarmin sorhi //
Azarbaycan Hiiquq Jurnali. 2024 (Ne2), s. 106-116. DOI: 10.61638/SBMF2743

LEGAL EVALUATION OF THE DEPORTATION OF
AZERBAIJANIS FROM THE ARMENIAN SSR IN 1988-1991 FROM THE
PERSPECTIVE OF THE DECLARATION ON INDEPENDENCE OF
ARMENIA AND THE CONSTITUTION OF ARMENIA:
INTERPRETATION OF THE CONSTITUTIONAL ACTS OF THE
REPUBLIC OF ARMENIA

SIYAVUSH BAGHIROV*

Abstract

The subject of the article is the return of Azerbaijanis to their native territories, a topic that
has gained enough attention recently in the legal community and in both Azerbaijani and
Armenian society, particularly after the 2020 clashes between the two states. The article's study
direction, in contrast to many other scientific and journalistic works already in existence,
addresses this return to the national level rather than the international ground. As a result, the
constitutional acts of the Armenian Soviet Socialist Republic and the Republic of Armenia are
interpreted. To support this interpretation, the relevant legislation from the USSR at that time, as
well as the Azerbaijan SSR's analogical citizenship acts are also evaluated. The article's goal is to
assess the 1988-1991 deportation from the perspective of Armenian legislation. It was determined
that the 1988-1991 deportation described in the article violated Armenia's constitutional acts in
addition to other theoretical aspects and public legal relations.

Keywords: citizenship, deportation, constitutional law, declaration of state independence,
fall of the USSR, Azerbaijan-Armenia relations, Karabakh conflict.

I. Introduction

The problem of the return of Azerbaijanis who were forcibly removed
from the Armenian SSR in the late 1980s and early 1990s to their
motherland has become real as a result of the drastic change in circumstances
following the war between the Republics of Azerbaijan and Armenia in
September 2020. First of all, our stance has always been that, from a
theoretical and practical standpoint, a collaboration between the states is the
only way to actually realize return, even though there are both national and
international grounds for it. because it is illogical to view of the return as a
one-sided phenomenon in the framework described, which involves multiple
subjects of international law. In this article, we tried to interpret the 47th and
related articles of the Constitution of the Republic of Armenia, in contrast to
writings, which have more populistic ground than legal one with “Western
Azerbaijan” content and mainly based on international legal norms in the
Azerbaijani press [1, 7, 8, 9, 10, 12], and studied the possibility of return in the
national law of the other party at the constitutional level.

* LL.M. candidate / University College London / email: siyavush.bagirov.mehdi@bsu.edu.az
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[1. Brief history

If we examine the historical facts of the recent past, we will see that
Azerbaijanis were repeatedly driven from the area that is now the Republic of
Armenia through forced migration, armed warfare, and other means (1905,
1918, 1948-53, etc.) [2, p. 34-70, 94-136; 4, p.1-22; 6, p. 110-128; 11, p. 58-61;
15]. Official data indicates that about 250,000 Azerbaijanis were deported from
their homeland between 1988 and 1991 [20]. In the deportation issue, we will
give priority to the group of victims from 1988 to 1991 based on the time factor
and the second republic period.

In a nutshell the previously negative attitude toward the Azerbaijanis
residing in the Armenian SSR intensified throughout the second half of the 1980s
due to the national conflicts that exploded in the Soviet Union. In keeping with
this, they were driven away from their ancestral lands between 1988 and 1991.
According to data from the latter years of the Soviet Union, there were 84,860
Azerbaijanis residing in the Armenian SSR, ranking second only to Armenians
and accounting for 2.56% of the Armenia SSR’s total population [19].

The adoption of constitutional actsand successive declarations of
independence by the union republics in 1991 made the repatriation of
Azerbaijanis increasingly challenging. The Republic of Armenia's position
within the scope of citizenship relations was once again made clear with the
adoption of its Constitution in 1995.

I11. Interpretation of the related

paragraphs of the Declaration on Independence of Armenia
Our aim in beginning with the interpretation of the Declaration on
Independence of Armenia [3] (henceforth referred to as the Declaration) is to
comprehend the foundation upon which the Constitution is formed. It is
important to remember that, in the case of the post-Soviet states, the initial
constitutions were drafted using the pertinent document — also referred to as a
declaration or constitutional act — that verified the states' independence from
the Soviet Union. This conclusion is made possible by the preamble sections of
the constitutions. Azerbaijan is in an analogous situation, too. The Azerbaijani
people, “continuing their centuries-old traditions of statehood, based on the
principles reflected in the Constitutional Act On the State Independence of the
Republic of Azerbaijan ...” [14] as stated in the preamble of the Azerbaijani
constitution, declare their intention and introduce the constitution. According to
it, the values embodied in that foundational act ought to serve as the basis for the
Constitution. The perspective established here, which applies to the entire legal
system, is that other laws must comply with the Constitution in the same way that
the Constitution itself must comply with the constitutional act. This will continue

to be the case for as long as the people do not express their desire to alter it.

107



Siyavus Bagiwrov. Azorbaycanlilarin Ermonistan SSR-don 1988-1991-ci il deportasiya
edilmoasino Ermonistan Dévlot Miistoqilliyi hagqinda Boyannamo vo Ermonistan Konstitusiyasi
prizmasindan qiymat verilmasi: Ermonistan Respublikasinin konstitusion aktlarmin sorhi //
Azarbaycan Hiiquq Jurnali. 2024 (Ne2), s. 106-116. DOI: 10.61638/SBMF2743

This compatibility requirement is explained in the preamble of the
Armenian Constitution with reference to the 1990 Declaration [13]. The
preamble reads: “The Armenian people adopt the Constitution of the Republic of
Armenia based on the fundamental principles of Armenian statehood and the
national goals established in the Declaration of Independence of Armenia”.

Here is where the first distinction between Armenian and Azerbaijani
approaches become apparent: although Azerbaijan refers of “tradition”, Armenia
specifies a position at the level of “principle”. We do not dispute that tradition is
necessary for the establishment of principles, general or special, but from the
perspective of statehood, we might assert that the Armenian side has a more
nationalistic approach. If the ratio of law to nationality is measured in the
principles of the Azerbaijani Constitutional Act, the legality is more, even
though the principles in the Act, which Azerbaijan refers to as the basis, do not
exclude the existence of Azerbaijan's national ambitions. As we observe, the
Declaration on Independence of Armenia went so far as to turn the objective
into an ideological claim, namely that “the Armenian people can turn everything
into a principle in order to achieve their goal”.

According to paragraph 4 of the 1990 Declaration, the following is the
norm for citizenship:

4. For all citizens living in the territory of the Republic of Armenia
citizenship of the Republic of Armenia is established. The Armenians living
outside the Republic of Armenia have the right to citizenship of the Republic of
Armenia. Citizens of the Republic of Armenia are under its protection and
protection. The Republic of Armenia provides free and equal development of
the citizens irrespective of nationality, race and religion.

The declaration specifies two distinct groups at the time of its entry into
force (1990) by establishing the Armenian SSR’s borders! based on the
following criteria:

a. Inside Armenian SSR - the citizens of the USSR — criteria of citizenship
and territory;

b. Outside Armenian SSR — only ethnicly armenians — nationality.

Several disputable aspects are derived from here:

a. The emergence of Armenian citizenship is debatable because, regardless
of registration, people of the union were regarded as citizens of the USSR and

L Author’s note: The former Nagorno Karabakh Autonomous Oblast, which was a part of
Azerbaijan SSR during soviet rule under the legitimate basis formed by the soviet constitution
and other legislative acts, was reflected as a subordinate / indivisible unit of the Republic of
Armenia in the text of 1990 Declaration. Therefore, such a separatist position of 1990
Declaration is out of scope when the 4th paragraph of 1990 Declaration is interpreted. Because
the subject of the article is not to discuss the claims of Azerbaijan SSR and Armenian SSR, it is
related to the citizenship issues.
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did not obtain the particular citizenship of the union state. Members of the union
began enacting these particular laws just before the USSR collapsed. For
example, the Law on Azerbaijan SSR Citizenship (1990) [16] is the best
example. Although this law has numerous positive sides like the institution of
“Citizenship of Azerbaijan SSR” (art.1) or inadmissibility of the extradition of
any Azerbaijani SSR’s citizen to any union republic (art.8), it was not contrary
to the USSR legislation (The Union Law 1518-1 on the USSR Citizenship, 23
may 1990) [17] and in fact, mostly repeated it. In contrast to the Soviet Union’s
previous legislation on citizenship (1938 and 1978), the 1990 law of the
Azerbaijan SSR was unique in that the citizen's affiliation to a specific union
member was reflected. We are confident that a modification in the Union’s
framework was the cause of this, as the 1st article of the Union Law 8497-X on
the USSR Citizenship, 01 december 1978 [18] which carried on the 1938
citizenship act’s tradition, was founded on the idea of “single union citizenship”
(Eounoe corosnoe epascoancmso), the 1st article The Union Law 1518-1 on the
USSR Citizenship, 23 may 1990 left this term stating this position: “Union
citizenship was established in the USSR. Every citizen of the Union Republic is
also a citizen of the USSR. Every citizen of an autonomous republic is at the
same time a citizen of the union republic to which the autonomous republic
belongs and a citizen of the USSR”. Thus, although the citizenship was formerly
limited to USSR citizenship (union level), since 1990 we had been able to
discuss dual or even triple citizenship (example: individual X could be a citizen
of the USSR, the union republic and the autonomous republic at the same time).

In contrast to Azerbaijan, Armenia's Law on Citizenship was passed in
1993, a long time after this. Therefore, the USSR legislation may be enforced
mutatis mutandis (in situations where there was no conflict of norms), because
the institution of “citizenship of the Republic of Armenia” was only regulated
by the 1990 Declaration.

Armenia gained full independence when the USSR collapsed in December
1991, but the Declaration, which was adopted in 1990, proclaims the emergence
of the "Citizenship of the Republic of Armenia™. This is where the issue of dual
citizenship arises. For instance, in 1990, should A., a person living in Armenia,
be regarded as a citizen of the Soviet Union or of independent Armenia?;

b. Undoubtedly, there were individuals living in Armenia in 1990 who had
registrations in other union republics. It appears from the declaration's phrase
that citizenship was granted upon everyone residing on Armenian SSR territory
automatically?;

c. Is the right to become a citizen denied to a person who is registered on
Armenian SSR territory, is currently outside of Armenia, and is not of Armenian
nationality?;
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d. Most notably, a sizable portion of Azerbaijanis remained on Armenian
SSR territory in 1990, and the final group of them departed in August 1991,
about a year after the Declaration had been adopted. To put it another way,
during this one-year period, ethnic-Azerbaijani citizens of Armenia who were on
Armenian SSR’s territory and eligible for newly-emerged citizenship of
independent Armenia were forcibly removed by Armenian officials and citizens,
in violation of a Declaration adopted based on the will of the Armenian people.
Consequently, it went against their citizenship and any associated rights.

Point D is the first evidence that the rights of Azerbaijanis, who were
deported from their homeland between 1988 and 1991—or, in the worst case
scenario, between 1990 and 1991—were violated. It is the confirmation of
actions contradicting the Declaration, which is an expression of the desire of the
Armenian people, whose values are superior to the Constitution, without even
making reference to any international act.

Additionally, the principles set out in the Declaration are superior to the
Constitution, as both Article 12 of the Declaration and the preamble to the
Constitution reflects. Second, the requirement of a legal instrument superior to
the Constitution has been violated. As a result, the relevant requirements of the
Constitution were also violated, because the Declaration acts as the basis of the
Constitution.

IV. The interpretation of the related
parts of the Constitution of the Republic of Armenia

Following the Declaration, the Republic of Armenia’s Constitution is
another legal document whose interpretation is deemed necessary. The
Constitution’s Article 47 holds particular significance in regulating the
relationships of citizenship.

Article 47. The right to citizenship

47.1. Individuals born to citizens of the Republic of Armenia are
considered citizens of the Republic of Armenia.

47.2. An individual whose at least one of his parents is a citizen of the
Republic of Armenia has the right to become a citizen of the Republic of Armenia.

47.6. The procedure for realizing the citizenship of the Republic of
Armenia, this article, other grounds for obtaining citizenship, including the
grounds for relinquishing citizenship, are determined by the legislation [13].

We could argue, with reference to Article 47.1, that Azerbaijanis who were
forcibly expelled from the Soviet Armeniain 1988-1991 were deprived of their
citizenship rights, as stipulated by Article 47 of the Constitution. First, we can infer
that there were a sizable number of Azerbaijanis based on the demographics of the
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Armenian SSR [19]. Secondly, proceeding from the first, it is an axiom that an
individual of Azerbaijani nationality enters into a family-marriage relationship with
an individual of Armenian nationality in the Armenian SSR. Thirdly, as a natural
progression, those born from them have the right to citizenship in Armenia
according to that 1990 Declaration. However, some individuals were forcibly
removed from their settlements. We cannot completely rule out the possibility that
some of the children born of Azerbaijani and Armenian marriages chose to live in
the Armenian SSR and identify as Armenian national. In such a case, the fourth
idea enters the cycle — that is, while individuals from Azerbaijani-Armenian
marriages (mixed marriages) who remained in the territory of Armenia were given
the right to citizenship, the citizenship rights of individuals from such marriages
who were forced to leave their territory were grossly violated. This is proof of the
violation of the right to equality regardless of nationality in both the Declaration
(paragraph 4) and the Constitution of Armenia (Articles 28-29). Only the basis(s)
stipulated by the legislation may be used to deprive someone their Armenian
citizenship; the political-ethnic conflict shouldn't have a major role in this situation.

In addition to Article 47, we also need to discuss the matter of
chronological sequence:

e Since 1988, Azerbaijanis had been deported from their ancestral lands;

e The Declaration on Independence of Armenia was adopted by the
Supreme Soviet of Armenia on August 23, 1990;

¢ The deportation procedure of Azerbaijanis lasted until august, 1991 (last
deportative operations were held in Nuvadi village);

¢ Armenia became fully independent after the collapse of the Soviet Union
on 26th December of 1991;

e The first statute regulating citizenship issues was adopted in 1993 in
post-soviet Armenia;

¢ Armenian Constitution came into force in 1995.

As we mentioned in the previous paragraphs of the article, in the worst
case, from August 1990 (the adoption of the Declaration) to August 1991, the
citizenship rights of the deported Azerbaijanis were violated. The reason we
relate this to the public law relationship is to respond to a potential claim
regarding the effect of the Declaration in time. However, it is possibly to be
argued by armenian colleagues that, in one way or another, the deportation was
justified by the lack of legislation governing the institution of "Citizenship of the
Republic of Armenia"” during that time frame (1988/1990-1991). The statutes
regulating the public-law relationship have special characteristics (statutory
style) in that they are written in a required style, which means that they are
predetermined, expressly regulated, and cannot be altered in situations where the
statute is not explicitly stated and permitted. Additionally, one of the
requirements for interpretation is that “where the statute does not make a
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difference, we cannot make a difference” (ubi lex non distinguit, nec nos
distinguere debemus) [5, s. 285-286, 339-340].

Therefore, the statutory basis for deporting those persons and depriving
them of citizenship should have been indicated in the Declaration regulating the
citizenship relationship or in another legal act. If we return to one of the
conditions of the interpretation (ubi lex non distinguit, nec nos distinguere
debemus), since the statute does not differntiated, the Azerbaijanis deported
from the Armenian SSR should not have been discriminated against. It is
obvious that depriving them of their citizenship rights contradicts the principles
declared by the same Declaration (equality of citizens regardless of nationality).

Furthermore, we think that the demand that these people be given back
their citizenship that was unlawfully taken away from them cannot be subject to
a time limit (except from death, of course), such as the claim period. This is
because it has a public character.

V. Conclusion

Based on our study, the following findings are drawn:

1) In light of the repatriation of our fellow citizens to Western Azerbaijan,
it is appropriate to consider and interpret Armenian legislation in conjunction
with international legal acts;

2) Despite the fact that the return to Western Azerbaijan is essentially only
dependent on official mutual consent, its legal basis is not limited to such an
agreement, in short, international law;

3) The Declaration on Independence of Armenia has the superior legal effect
than the Constitution and is the main legal instrument of the legal system of Armenia;

4) The Declaration established the notion of “Citizenship of the Republic of
Armenia” for the first time. Before the statute was passed in 1993, this
Declaration was the only legislative act (except mutatis mutandis Soviet
legislation) governing that institution;

5) It was illegal in 1988-1991 to force azerbaijanis to leave their native
lands by depriving them citizenship, as per the Soviet legislation of 1988-1990
and the 1990-1991 Declaration. Specifically, there is a persistent infringement
of Article 47 of the Armenian Constitution;

6) The citizenship relations regulated in the Declaration are public in
nature, as they are between an individual (citizen) and the state (Republic of
Armenia). As a logical continuation of this, both the nature of public relations,
the fact that the legislative acts regulating public relations have statutory
specificity, and the interpretation requirement known from ancient Rome (ubi
lex non distinguit, nec nos distinguere debemus), on the one hand, confirms that
deportation of azerbaijanis from their native land has no any legal ground on the
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other hand, no time limit can be applied to the application for restoration of
citizenship, except in the case of death.
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Azarbaycanhlarin Ermanistan SSR-don 1988-1991-ci il deportasiya edilmasina
Ermanistan Dévlat Miistaqilliyi hagqinda Bayannams vo Ermanistan Konstitusiyasi
prizmasindan qiymat verilmasi: Ermanistan Respublikasinin konstitusion aktlarmin sarhi

SIYAVUS BAGIROV*

Annotasiya

Mbaqals son dénamlorda, xiisusila da, 2020-ci il Azarbaycan-Ermonistan miiharibasindan
sonra istar Azarbaycan, istorsa da Ermonistan camiyyatinds va hiiquqsiinas camiasinda
aktuallasan azarbaycanlilarin vaxtilo deportasiya edildiklori yurdlarina qayutmast ilo alaqadardr.
Movecud bir sira elmi va publisistik islordon forqli olaraq, maqalonin tadqiq istiqgamati bels
qayidisin beynalxalq asaslarina deyil, milli saviyyado hallidir. Buna gora do torafimizdon
Ermonistan Respublikasinin va Ermonistan Sovet Sosialist Respublikasmmin konstitusion aktlar
sorh edilmis, bu sorh iiciin hom do donomin SSRI qanunlarina va analoji Azarbaycan SSR
vatandaghq aktlarina miraciat edilmisdir. Maqalado magsad 1988-1991-ci il deportasiyasinin
Ermonistan ganunvericiliyi noqteyi-nazorindon giymoatlondirilmasidir. Publik miinasibatlorin
xarakteri va digar nozori masalalori do diqqato aldigda maqaloda bahsi kegon 1988-1991-ci il
deportasiyasinin hamginin Ermoanistan konstitusion aktlarmma zidd olmasi qanaatina galinmisdir.

Acar sozlor: vatondashq, deportasiya, konstitusiya hiququ, doviat miistaqilliyi haqqinda
bayannama, SSRI-nin siiqutu, Azorbaycan-Ermanistan miinasibatlori, Qarabag miinagisasi.

Ouenka genoprauuu azepoaiipxanues us Apmsiickoii CCP B 1988-1991 ropax ¢
TO4YKH 3peHus lexaapauun o HesaBucumoctu I'ocynapcrBa Apmenusi u Koncruryuuu
ApMeHMH: TOJKOBAHUE KOHCTUTYIIHOHHBIX aKTOB Pecnydiinku Apmenust

CHUABVYILI BATUPOB**

Pesiome

Cmamus nocesawena 8onpocy 8038pawjeHuss asepoaodlcanyes Ha pooumy, KOmopbli cmai
AKMyanbHolM Kak 6 a3epoauoOdicanckom, MaK U 6 apMAHCKOM obujecmee U 10puouieckom
coobwecmse 8 nociedHee pems, 0COOeHHO Nocie azepobatdxicano-apmsanHckou gotnvl 2020 2ooa. B
omauyue om psoa Cywecmeyiouux HAy4HuIX U NnyOruyucmudeckux pabom, uccied08amenbCkum
HanpasneHuem Cmamvi A6IAEmcs peenue maKo2o 6036pama Ha HAYUOHAbHBII YPOBEHb, a He HA
MedncOyHapooHnvle Ghordbl. T10amomy mvl Oanu MOIKOBAHUE KOHCTMUMYYUOHHbIM akmam Pecnybnuxu
Apmenus u Apmanckou Cosemcrou Coyuanucmuyeckoul Pecnyonuxu, 01 3mo2o moaKo8aHus mol
cocnanucy maxxce Ha sakonel CCCP mozo eépemenu u aHano2uuHvle 3aKOHbL O 2PANCOAHCMEE
Azepoatioxncanckou CCP. [leny cmamvu — oyenums denopmayuio 1988-1991 20006 ¢ mouxu 3penus

* Magistrant / London Universitet-Kolleci / email: siyavush.bagirov.mehdi@bsu.edu.az
** Marucrpant / YHUBepcuTeTCKHIA Kosuek JlonnoHa /
email: siyavush.bagirov.mehdi@bsu.edu.az
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3akono0amenvcmea Apmenuu. Ipunumas 60 6HUMAHUe Xapaxmep OOUEeCMEEHHbIX OMHOWEHUI U
Opyeue meopemudecKkue 8onpocwl, Obll COENan Gbl600, YMO YROMAHYMAsL 8 cmambve 0enopmayus
1988-1991 20006 makoice npomusopeuua KOHCMUMYYUOHHBIM akmam Apmenuu.

KaroueBble caoBa:  cpajsicdoancmeo,  denopmayus, — KOHCMUMYYUOHHOE  NPABO,
npogosenautenue 2ocyoapcmeennou Hezasucumocmu, pacnad CCCP, azepbaiioscano-apmaHcKue
omuowenus, Kapabaxcruii konghnuxm.
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COLUAJTBHO-ITPABOBOE UCCJEJOBAHUE

YPOBEHbD YJIOBJIETBOPEHHOCTHU MAIUMEHTOB YCJIYI'AMU
IMCUXOCOIUAJIBHOMN MOJJIEP)KKHA: IPABOBOE
PEI'YJIMPOBAHUE U ITPAKTUYECKHUE BOITPOCHI

JIE TXU TXY ®BbIOHI™, JIE TXU TXAHb TAM™*

Pesrome

Hccneoosamenvckas paboma uanpaeiena HA — usyyeHue mexyujen —cumyayuu  c
npedocmasierHuem yciye NCUXoCOYUaIbHOU NOO0EPHCKU CIMAYUOHAPHBIM NAYUEHMAM 8 YCI08UsX
nandemuu Covid-19; OcHogvlgascy Ha peanvbHOU cumyayuu ¢ naHoemuel, Uccie008amenbeKas
epynna nposena ucciedosanue «YposeHb Y008IemME80PEHHOCMU YCAVyeamu HCUXOCOYUATbHOU
NOO0ePIHCKU CIMAYUOHAPHBIX NAYUEHMO8 8 DOIbHUYe PatioHa 2%, 4moObl 8bIACHUMb CUMYAYUIO C
npedocmasienuem ycaye NCUXoCOYUAnIbHOU NO00ePIHCKU 8 DOIbHUYEe NOCPeOCMBOM OnpedesieHus
VPOBHSL YOOBIEMBOPEHHOCMU CINAYUOHAPHBIX NAYUEHMOS, 6 MOM YUCAEe NAYUEHMO8, NeYUBUUXCSL
no nosody Covid, u nayuenmos, 1euusuuxcsi no nogooy opyaux 3aboresanuti. dmo cmanem OJis
HAC OCHOBOU Oiisl GbIPADOMKU PEKOMEHOAYULl NO  YIYYUEHUIO KA4ecmea OKA3aHUusi YClye
coyuanvrol pabomsi 8 60IbHUYE 8 Ce20OHAUWHUE OHU.

KawueBble ciioBa: ycuyeu, ncuxocoyuanvbuwii, uccireoosamenvckas epynna, Covid-19,
coyuanvhas paboma, npagosoe pezyiuposanue, npaKmuieckue 60npocyl.

|. Beeoenue

B OonbHMIIE KIMEHTaMH, Ha KOTOPBIX OPUEHTHPYIOTCS COLMAJIbHBIE
paOOTHUKH, SBIAIOTCA HAIMEHTHI, POJACTBEHHUKH MAIMEHTOB M MEAMLIUHCKUHN
NEPCOHAN, KOTOPbIE CTAJIKUBAIOTCA C MpoOieMamMH, BXOIAMIMMHU B (PYHKIMU H
3aJauu OTJIes1a/KOMaH bl collanbHOi padoThl. CormanbHas pabora B 0OJbHHUIIAX
CTaBUT MAallMEHTOB B LEHTP BHHUMaHHUA, yneissi oco0oe BHUMaHHE TpyIam
NAlMEeHTOB, KOTOpPblE HAXOAATCS B TPYIHBIX MKM3HEHHBIX OOCTOSTENBCTBAX,
YSI3BUMBI C TOYKU 3PEHUS TICUXOJIOTHH, JyXa M YCIOBHUM KU3HU, (PUHAHCOBBIX U
DKOHOMHUYECKUX PECYPCOB, TaKMX KakK: MAUUEHTBl C ICUXOJIOTMYECKUMU
paccTpoiicTBaMM; IAlMEHTHI, SBISAIONIMECS >KEPTBAMU HACHIIUA, KaTacTpo(sl,
CTUXUIHOTO O€/ICTBUS WJIM TOPTOBIH JIOABMMU; MALMEHTHI, SBISIOIIUECS IETbMH,
HaXOSIIUMHUCA B OCOOBIX OOCTOSITENLCTBAX (CUPOTHI, OPOILIEHHBIE. . ); TAIIUEHTHI,
SBIISIOIINMECS TTOXXUIIBIMU JIFOJAbMH, HAXOSAIIMMUCS B OCOOBIX OOCTOSTENBCTBAX
(omMHOKME, HE HAa KOTO TIOJaraThCd...); TAlUEHTBl W3 OCIHBIX CceMed u
THUYECKHX MEHBIIMHCTB; MallMeHThl — HApKOMaHbI, CEKC-Pa0OTHUKU U JIIOIH,
uHpummpoBanHsie B1Y; manueHTsl, SBISIONIAECS JTIOABMUA C OTPaHUYCHHBIMHU
BO3MOXXHOCTSIMHU; ~ TALIUEHTBHl,  HMMEIOIIME  3aCAyrd  MEpPEAPEBONIIOLUEH,
paboTaronme B 0COObIX 00JIaCTSAX, BHOCAIINE OOJIBIION BKJIAJ B OOIIECTBEHHYIO
KHU3Hb (COJAATHI, OJIULIEHCKUE U JP.).

* Maructp / @unnan BeetHamckoii sxeHckoit akagemun / email: Ittphuong@outlook.com
** Maructp / ®unuan BeeTHamckoi xenckoi akagemuu / email: tamthanhle@vwa.edu.vn
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Il. Memoow uccneoosanus

Hns cObopa oOmeir wHbOpMAIMM O  TEKYyImIeW CHUTyallud C
MPEOCTABIICHUEM YCIIYT TICHXOCOIUATBHON IMOMICPKKU, a TaKkKe 00 ypOBHE
YIOBJIETBOPEHHOCTH CTAallMOHAPHBIX MAI[MEHTOB, B TOM YHCJIE NAI[MEHTOB,
neuuBmmxcs o moBoxy Covid, ¥ MANMEHTOB, JICUMBIIUXCS 110 TTOBOAY JIPYTHX
3a00JieBaHUM, TPU HCIOJIIB30BAHUU YCIYT TCHUXOCOIUAIbHON MOIICPKKUA B
OOJBHUIIC B YCIOBUSX TMAHIACMHH, HCCIIEIOBATEIbCKAs TPyIIa HCIOJIb30Baia
METOJ YTE€HHUS MJOKYMEHTOB [JIsl aHaiu3a, 0000IleHus, cucTeMaru3aluu |
00001IeHNsT HAaydHBIX pPA0OT OTEYECTBEHHBIX M 3apYOCKHBIX AaBTOPOB IO
BOMpPOCaM, CBSI3aHHBIM C  «YPOBHEM  YIOBJIETBOPEHHOCTH  YyCIyraMu
MICUXOCOINATHHON MOIICPKKH CTAIIMOHAPHBIX MAIMEHTOB B OOJBHUIIEC palioHA
2». Ha ocHOBe 3TOr0 MBI yKa3bIBa€M Ha OCTAIOIIUECs MPOOIEeMbI B 3TOM paboTe,
YTOOBI TPOIOJDKUTE TIPOBEICHNE UCCIICAOBAHU.

Jns sroit paGotel ObUIO mpoBeneHo wuccienoanue 200 o6pasuoB B
OonpHUIE paiioHa 2 B ropoje XOIIMMHHE, KOTopas SBISICTCS OONbHUICH B
pailoHe ¢ BBICOKOM IUIOTHOCTBIO HAceJeHHs, B OCHOBHOM paboune B
MPOMBINIJICHHBIX 30HaX. DTO BBIOOPOYHOE HCCIICIOBAHUEC BHYTPU OOJIBHHMIIBI.
[Tpouecc otbopa oOpas3noB ObLT TiIaTeTbHBIM M oxBaThiBasl 100% cyOBEKTOB,
BCE OTOOpaHHBIC TMAIMEHTHI COOTBETCTBYIOT CTAaHIApPTaM BBIOOPKH, HYTO
o0ecrnevnBaeT MpeICTaBUTEIHCTBO IPYII MAIIMEHTOB B OOJIbHHULIE.

[ToMrMO KCIIOJTB30BaHUS METOJIa aHKETHOTO OIPOCa, UCCIIEA0BATEIhCKAS
rpynna cobupana HHPOPMAIMIO C TOMOIIbIO YIrIyOJEHHBIX HHTEPBBIO CO
CTAIlMOHAPHBIMU TAIMEHTAMH M JKCIEPTaMUd — JIFOJBbMH, OKa3bIBAIOIUMHU
YCIIyTU TICUXOCOIMANbHOM TMOANEpKKH B OonmbpHUIE. McciemoBaTenbekas
rpynmna nposeia yriiyojieHHble UHTEpBbIO ¢ 10 manueHTaMu U 2 SKCHEpTaMH,
9TOOBI COOPATH CIEAYIONIYI0O KOHKPETHYIO HH(POPMAITHUIO:

* V3HaTh OoJibllie HHPOPMAITUU O TPYIITIE MOTyYaTeIe Mpe1oCcTaBIsIeMbIX
YCIIYT COIMANBbHON paboThl, B IIEIOM, U YCIYT TICUXOCOLUAIBHON MOAIEPKKH, B
YaCTHOCTH (BO3pacT, HAPOJHOCTh, PEIUTHs, YPOBCHb OOpa3oBaHUS, POJI
3aHATHHA, CeMeiiHOe TMOJIOKeHHEe, AO0XOJ, HCTOYHHMK J0X0Ja, MOTPEeOHOCTH,
OCTpBIC MTOTPEOHOCTH, KOJUICCTBO JIFOJICH, MOMYyUYHUBITUX MOIECPIKKY B ITEPHOT
2020-2021 rr.).

*V3Harh 00 ychoyrax ICHXOCOIHMAIBHOW  TOMICPKKH, KOTOPBIC
MPeIoCTaBIIsAeT OOJIHHUIIA.

* Y3HaTh KOHKPETHYIO HWHQOpMAIio 00 yciayrax, MpeIoCTaBIIIeMbIX B
OonpHUIE. XapaKTePUCTHKH YCIOyr TMOAJACPXKKH (MHIUBUIYyadbHBIC WIIH
CEMEIHBIE, MPOJIOJDKUTEIIBHOCTD TIPEOCTABIICHHS YCIIYT).

* YpOBEHb YJIOBJIETBOPCHHS TOTPEOHOCTEH TIPH OKa3aHUHM  yCIyT
MICUXOCOLMATLHOM MOAJIEPIKKH B OOJBHUIIE.
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111, Pezynemamol uccredoganust Ypogensv y0061emeopeHHocmu
nayueHmos, NOCMynarwux Ha 0ociedosanue u ievenue 8 DonIbHUYe

VYenayru neuxoconuaibHOM MOAIEPKKH MAIMEHTOB U UX CEMEU SIBISIOTCA
OJTHOW M3 crenu(UUecKuX yCIiyT, IpeJocTaBiIsgeMbIX B OonbHULIAX. B 1ienom onu
HE OTJIMYAIOTCS OT YCIIYT JUIS MAIIUSHTOB C IPYTHUMHU 3a00JICBaHUSAMH, HO PA3HHIIA
B TOM, 4YTO YCIYyTd OKa3bIBAIOT JOIMOJHUTEIbHYI0 pPEeabUINTALMOHHYIO
noJIepKKy maruentam, uHpuuupoBanaeiM Covid-19, xak ¢usmuecku, Tak u
ncuxoyornueckud. Puck moBropHoro 3apaxenuss Covid Takxke OecrOKOUT
MaryreHToB. PacnpocTpaneHre NaHIeMIiH Tak)Ke 3aCTaBIISIET HX YyBCTBOBAThH CeOsl
BUHOBAaTBIMU U HYXKAAThCS B CBOoeBpeMeHHO# mopuepxkke. Covid-19 Bbi3biBaeT
CTpax HE TOJIbKO y TMAllMeHTOB, HO M Y MEAMIIMHCKOro rmnepcoHana. EcTh
MEIUIUHCKUE PAOOTHUKHU, KOTOPBIE M3HEMOTAIOT OT MEPEerpy30K Kax/Iblid JEHb,
OCCITOMOIIIHO HAOJIIOJIAIOT, KaK MAlMEHTHl YMUPAIOT y HUX Ha pyKax, HE HMes
BO3MOXKHOCTH CIIACTH MM 3JKW3Hb, YHCJIO CMEpPTEH HCUUCIAETCS MO IHSIM, He
TOBOPS y’Ke 00 OTCYTCTBHM MEIUIIMHCKOTO oOopynoBaHus Juis jeueHus Covid,
u3-32 Yero MEIUIIMHCKUN TIepCOHAN BCEerja WCIBIThIBAET cTpecc. Bompoc
IPEJOCTABIIEHUS] YCIYI IICUXOCOLMAIbHOM MOJAECPKKM HE OCTaHABIMBAETCs
TOJPKO HA MAIMeHTaX, Mbl CYMTAEM, YTO O MEIUIIMHCKUX PAOOTHUKAX TaKkKe
HY)KHO 3200THUTBCS, TIOTOMY YTO OHH OOJIbIIE, YeM KTO-JIMOO JPYyTHE, SBIISIOTCS
OCHOBHOM CHJION B mpoliiecce 60pbObI C TaHIeMUEH, BHOCS CBOM BKJIaJ B 3aLIUTY
3710POBBS U )KU3HHU JIFOJIEH, B LIEJIOM, U KUTENEH ropoja TXyabIK, B YACTHOCTH.

Bonbioe xonuuecTBo manueHToB (88 marueHToB, 44%) 3asgBUIIO, YTO OHU
yaoBieTBOpeHsl, 91 manuenT (45,5%) ouenb ynosierBopeH, 20 manueHToB (10%)
Janu CpeaHio oueHky, 0,5% nanueHTOB COBCEM HE YAOBJIETBOPEHBI, HET
MAIMEHTOB, KOTOPBIE HEIOBOJBHBL. IJTO JIEMOHCTPUPYET 3(PPEKTUBHOCTHYCITYT
MICUXOCOIMATBHON TOJ/IEP)KKU B YCIOBHSIX TMaHIEMHH, OCOOEHHO THOKOCTH U
CBOEBPEMEHHOE CO3/1aHUE OTAEJCHUS IICUXOJOTUYECKON TMOANEpKKU IOCcIie
Covid-19 mis HammydIiei MmoIep)KKK MAMeHTOB U 00eCreYeH s CTaOUIbHOTO
JIeYeHUs KaK (PU3MUYECKOTO, TaK U IMCUXUYECKOTO 37I0POBbsSI MAIIUEHTOB BO BpeMs
CTaI[MOHAPHOIO JIEUEHUSI.

YroObl  mosyuuTh  0030p  (AKTOpPOB, CBSA3aHHBIX C  YPOBHEM
YIOBJIETBOPEHHOCTH CTAI[MOHAPHBIX MAIIMEHTOB OoNbHUIIBI uMeHu Jle Ban TxuHb
(OpiBIIast OonpHUIIA paifoHa 2), Mbl CyMMHPYEM CTAaTUCTUYECKHE JaHHbIE B
CIIEAYIONIeH KOHKPETHOW Tabwuie:

Kon Bomnpocsl YpOoBEHB YIOBIETBOPEHHOCTH

(mkana ot 1 10 5)
Hons (%)
CSvC [MomereHust 1 000pyIOBaHNE
1 Temmneparypa KOHIUITHOHEpA 1 0 41 40,5 | 17,5
B OTZAEeJICHUsX/TIajaTax
OOJNBHUIIBI  MPOXJIaJHAs |
KOM(OpTHAsI.
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2 Baytpu OOJILHULIBI 1 0 20,5 65 | 135
TIPOXJTaTHAS atMocdepa,
coszgaromiast KoM(opT.

3 EcTh KOHKpETHBIC U IOHATHBIE | 2,5 2 25,5 50,5 | 19,5
HHCTPYKIIMH.

4 Jns Ky PSIIIIX €CThb
CIIEIHAIIBLHO OTBEJICHHBIE 1 1 24,5 515| 22
MecTa.

Tabmuna 3. YpoBeHb YAOBJIETBOPEHHOCTUIIOMEIEHUAMU u

000py10BaHUEM OOJTHHUIIBI

HccnenoBatenbckas rpyIina Onpeesniia, YTo MOMEIICHHs 1 000pyI0BaHUE
SBIISIIOTCSI ~ KOCBCHHBIMH ~ (DaKTOpaMH, BIVSIFOIIMMH ~ HAa  YPOBEHb
YJIOBJICTBOPEHHOCTH TIPH HUCIIOJIB30BAHUM YCIYT TICUXOCOIMATBHON TOIIEPKKH
CTAllMOHAPHBIX MAIMCHTOB, IMO3TOMY TpYIIa BKIIOYMIA 3TH BOMPOCHI IS
o0ecIieueH st BCEro CIEKTpa BIHSIOMUX (GaKTOPOB, BKIFOYAs KaK KOCBEHHBIE, TaK
Y HETIOCPE/ICTBEHHBIE.

[TanmeHTHI MOJTyYaroT JICYEHHE U YXOJI C UCIOJIh30BAaHHEM COBPEMEHHBIX U
KOM(OPTAOLIIFHBIX TIOMEIICHUH W 000pYyIOBaHMS, TAaKUX KaK: MPOXJaaHas U
koMdopTHas ~ Temreparypa  KOHAMIMOHUPOBAHUS  BO3IyXa, MPOXJIaHAs
atMoc(epa BHyTpu OOJILHUIIBI, CO3/1atoias KOMMOPT, KOHKPETHBIE U TMOHSATHBIC
WHCTPYKIIMUU CIEUUAIBHO OTBEIACHHBIE MeECTa sl KypSIIUX, YTO TMOMOTaeT
MaIMEeHTaM YyBCTBOBATH ce0s B 0E30MTaCHOCTH BO BPEMsI CTAI[MOHAPHOTO JICUCHUS
B OOJIBHUIIE, a TAK)KE MPUHOCUT MAIMEHTaM MOJIOKUTENbHBIEC BIICUYATICHUSI.

Kon Bormpocsl YpoBeHb yIOBIETBOPEHHOCTH (111Kaja oT 1
1o 5)
Honst (%)
NV CoTpyaHMKH, OKa3bIBAIONINE YCIYTH MCUXOCOIHAIBHON MOIEPIKKU

1 | Corpyanuku BHHUMATENbHbIE,
IpYXETI0OHBIE M YBaXKUTEIBHO 1 0 1 61 | 265
OTHOCATCSl K NallMeHTaM U HuX '
POJICTBEHHUKAM.

2 | CoTpylHHKH  TIOHUMAalOT U
OTIEpPaTHUBHO TOMOTaIoT | 4 0 135 47 38
MmalMeHTaM B HEOTJIIOKHBIX
HYXJIaX.

3 | SBnAroTcss  BaXXHBIM ~ MOCTOM
MEX1y BpauyaMu, MEJICECTPAMHU U 1 0 13,5 51 34
MaIMEeHTaMH.

4 | Becerna mnpucnymmBatorcss ko | O 0
BCEM MOTPEOHOCTSIM M UCKPEHHE 10,5 53,5 35
MIOMOTAIOT NaMEHTaM.

5 | He KpUTHKYIOT, HE MPOSBISIOT 1 0 125 515 | 345
JUCKPUMMHAIIHH.
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6 | CoTpymHUKH  BSKIIUBBIC, HE
KpU4aT W  HE  YIPOXKAroT

1 0 8,5 50 40
ImanuecHTam n nux
POACTBCHHUKAM.
Tabnuua 6. YpoBeHb YAOBJIETBOPEHHOCTH COTPYAHUKAMH,

OKa3bIBAIOIMMHU YCIIYT'HU HCHXOCOHH&HBHOﬁ IMOAACPIKKHN

D10  (QaKTOpbl, KOTOpPHIE HEMOCPEICTBEHHO BIMSIOT Ha YpPOBEHb
YAOBJIETBOPEHHOCTHU MPHU UCIHOIB30BAHUU YCIYT MCUXOCOIUAIBHON MOIEPKKU B
OosbHHULIE. XOPOIINI CepPBHC, BKIIOYAsi OTHOIICHHE K MAllMEHTaM, TaKKe UTPaeT
BaxHyl0 poib. udper B Tabmume 6 SCHO TMOKa3bIBAIOT, 4YTO YPOBEHb
YIIOBIIETBOPEHHOCTH COTPYTHUKAMH, OKA3bIBAIOIIMMH 3TH YCIYTU B OOJBHUIIE UMEHU
Jle Ban Txunb (ObiBIIast OosbHUILIA palioHa 2), BEICOKHI, JocTUTaeT 4 1 5 GaiioB.

ITaruenTs! Aanu BeICOKKE Oaimbl, 4 1 5, HO 1% marueHToB Bce ke manu 1
0ayT MO CJEAYIOIMIMM KOHKPETHBIM BOIIPOCAM: COTPYIHUKH BHUMATEIbHEIC,
JpY>KeTIOOHbIE M YBAKUTEILHO OTHOCATCS K MAIlMEHTaM U UX POACTBEHHHUKAM;
COTPYJIHUKH TOHUMAIOT M OMNEPATUBHO IMOMOTAIOT MAIMEHTaM B HEOTJIOXKHBIX
HY)KIaxX; SIBISIIOTCS BaXXHBIM MOCTOM MEXIYy BpauaMH, MeEICECTpaMu U
MalMeHTaMu; HE KPUTHUKYIOT, HE MPOSBIAIOT TUCKPUMHUHAIIMH; COTPYIHUKH
BEXIIUBBIC, HE KpUYaT U HE YIPOXKAIOT MAIleHTaM U MX POJCTBEHHUKAM. UTOObI
BBISICHUTH TIPUYUHY, 1O KOTOpo# 1% mamueHToB Mo-TIpekHeMy maroT 1 Oai,
rpymma mpoBena yriayOleHHbIe UHTEPBBIO C MEPCOHATIOM OOJNBHHUIIBI U CAMUMHU
MarMeHTaMH, TTPOXO/SAIIUM CTAallMOHAPHOE JIEYCHHE B OOJIbHUIIE, YTOOBI UMETh
OOBEKTHBHBIH B3TJIS/1 HA 9TOT BOIIPOC.

«B 30He KapaHTHHAa HEOOXOIUMO TMOMJIECPKUBATH CUJIIBI METUITUTHCKOTO
MepCoHaNa pa3yMHBIM PEKUMOM TPyJa, OTAbIXa, MUTaHUA U cHA. YTo Kacaercs
OTHOIICHHSI MEIIIepCOHaa K MalMeHTaM, TO yCTaJOCTh BIUSET Ha 3TO, BBI3bIBACT
pa3ipa)keHHe U TPUBOJUT K HEHYXHbIM KoHGuukTaM. Hampumep, ecth
BUJICOKJIUII, B KOTOPOM MEIUIIMHCKUM COTPYAHMK, TPHUIICAIINN ClIenarh
aHaNu3bl, BCTYMHJ B JpaKy C MAIMEHTOM. JTO MOXET OBITh CBA3aHO C HUX
CHOCOOHOCTBIO K 00LIeHHI0. B 3TO BpeMsl Bce OYeHb pacCTPOEHbI, HCIIBITHIBAIOT
HYKOHOMHUECKUE TPYTHOCTH, (PU3HUECKYIO U TICUXUIECKYIO0 HECTAOMILHOCTh M3-3a
COIMAJILHOTO TUCTAaHIIMPOBAHMUS, HEBO3MOKHOCTH TIEPEIBUTATHCS, UTO BIIHSIET HA
UX TyXOBHOE 3/10poBhe. [10-MOeMy, MX HaBBIKH OOILIEHHS TOMKHBI H3MEHHUTHCH,
MEePCOHANT JIOJDKEH HAWTH BpeMs, YTOOBI OOBSICHUTH CHUTYalUIO TMarueHTam. S
JyMaro, 4TO HEOOXOAUMO yIyUIIUTh HABBIKA OOIICHUS.)»

(Yry0reHHOEe MHTEPBBIO AKCIIEPTA B 00JIACTH COIMATLHOM PabOThI OOJTHHHUITHI )

WNuorna co3maercst BrieyaT/ieHHE, YTO COTPYIHUK BBITIISIAUT Pa3apakeHHBIM
U CBapiUBBIM, KOTJa TMAIMEHT 3a/JaeT Bompoc. MBI 3HaeM, 4TO TaM OOIBIIOE
KOJIMYECTBO OOJIBHBIX, CBUPENCTBYET anuaemMust Covid, TpoUCXOauT neperpysKa,
HO 51 CUMTAl0, YTO B JIF000E BpeMs, Ha JTF000H TOMKHOCTH, B IFOOOH 3aaue HY)KHO
MPOSIBIATH TPOPECCUOHATIN3M MPH MOJEPKKE MAIUSHTOB.
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(Cmayuonapnwiii nayuenm 6 bonvruye)

Kon Bomnpocsi YpOBEHB YIOBIETBOPEHHOCTH
(mkana ot 1 go 5)
Jons (%)
DV Yerryru IcuxoconuanbHOM NOAIEPIKKH B OOTHHHMIIS
1 CBoeBpeMeHHBIC, OBICTPBIC U 05 15 12 57,5 28,5
JIOCTYIHBIC YCIIYTH.
2 Yermyru ananTUpOBaHbI K
MOTPEOHOCTIM U (PUHAHCOBBIM 0,5 0,5 17 46,5 35,5
BO3MOKHOCTSIM ITaIMEHTA.
3 PazHooOpasnbie yciayri,
OTBEYAIOIIUE PA3TUIHBIM 0,5 0,5 15,5 48 35,5
MOTPEOHOCTSIM TAIUEHTOB.
4 HOCToiIHHLIe u 05 1 15 49 345
OecriepeOOHHBICYCITYTH.
5 YeIiryru noJiepKKY MarueHToR
THIATENFHO PEIIAIOT MPOOIEMY ¥
paCIIAPSIOT BOBMOXXHOCTHU PEIIeH] 0,5 0 11,5 51,5 36,5
JIpyTUX Mpo0iieM, KOTOPHIE MOTY'
BO3HHUKHYTb.
6 OKOHOMHYHBICYCIYTH. 0,5 0,5 19,5 43 36,5
7 VYenyru ncuxocouuanbHOR
MOJIZIEPKKH B YCTIOBHUSIX DIUIEMHU] 0,5 0 10 44 455
Covid-19.

Tabnuua 7. YpoBeHb yJOBIETBOPEHHOCTH YCIyTaMH IICUXOCOLUAIBHOM
MOJJEPKKH B OOJIbHULIE

Uto kacaeTcs YpOBHSI YIOBJICTBOPEHHOCTH YCIYTaMH IICHXOCOIHAIBHOMN
MOJACPKKHU B OONBHUIIE, TO JIOJISI CTAIlMOHAPHBIX MAIUEHTOB, KOTOPhIE Aanu 4 u
5 0anioB, BBLICOKA BO BCEX CEMHM OIEHOUHBIX mokazareinsx. Ot 0,5% mo 1%
nanueHToB nanu 1 u 2 Oamna. VccnemoBarenbckas Tpymma TakXe BBIICHHUIIA
MPUYMHY, TI0 KOTOPOH BCE €IIe CYMISCTBYET JOJISA MAIMEHTOB, JArommx 1 u 2
Oamna. bt mpenocTaBieHBl CIAEAYIONINE MHEHHs: TAIlMEeHTHI, KOTOpPHIE
HY)KJAIOTCS B TOJIEPXKKE, TOJDKHBI JIOJTO JKJIaTh, CTAIlMOHAPHOE JICUCHUE
COTIPSIKEHO CO MHOTUMU JIOPOTOCTOSIIMMH PacXOAaMH, OCOOCHHO C pacXoJaMu
Ha TectupoBanue Ha Covid-19 Bo Bpems nedenus B O6onpHUIe nMeHH Jle Ban
Txunb (ObIBIIAS OonpHUIA paiioHa 2). Hambornee 4eTko 3TO MpPOSBUIOCH B TO
BpeMsi, KOrla 3HAYMTENIbHO BBIPOCIO KOJIMYECTBO 3apaxeHHbIx Covid-19,
METMEePCOHAN CTapajcs U30 BCEX CHUIL.

«[lepexkxriBaeM HEJOCTATOK YEJIOBEYECKHUX PECYPCOB, YEIOBEUSCKHX
PECYPCOB CIUIIKOM MaJio. Bo-BTOPBIX, IPYTUX KaIPOBBIX PECYPCOB (PaKTUIECKU
HE XBaTaeT, U 3TO OYCHb Ba)KHO. Kpome TOro, 04eHb Ba)KHAs CTAThs PACXOIOB—
nutanue. [loyemy rOMM YacTo JKaMyKOTCA, YTO €T CIMIIKOM Majlo |
HeoCTarouHO? PAKTUYECKU MEAUIIMHCKUNA MTEPCOHAN €CT T€ K€ MOPIMH, YTO U
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IIaIIUCHTHI. Camu MCOUIIMHCKHUEC pa6OTHI/IKI/I HE €O4T JOCTAaTO4YHO. A 3Harw, 4TO
BCsSI CHCTEMa CTAJKUBAETCS C TPYIHOCTSIMH, HE XBaraeT (MHAHCUPOBAHHUS, HE
XBaraeTr J'IIOI[Cﬁ, TaK KaK MbI MOXKEM CACIaTh BCC, YTO B HAIIUX CUJIaX, HO JO CHUX
1Op sI YyBCTBYIO, YTO MEIUIIMHCKHUI MEPCOHAN BCEra JejaeT BCe B IMpezeaax
CBOMX BO3MO)KHOCTEH, M BCE PaBHO COOJIONAET MEIUIIMHCKYIO STHKY. B 1emom,
MEIUIIMHCKHIA TIEPCOHAI B 3TH JIHU TOXE OYEHb CTAPACTCS.»
(YrnyOGiieHHOE UHTEPBBIO 3KCIIEPTa B 00JIACTH COLMATBHON paObOThI OOJILHHUIIBI)
[IpuBeneHHbIC BBIIIE IHU(PHI MOKA3BIBAIOT, YTO BCE (HAKTOPHI, CBSI3aHHBIC C
YIAOBJICTBOPEHHOCTBIO ~ MPU  KCIOJAB30BAHUU  YCIYT  IICHXOCOLHUAIBHOM
HOJICPIKKH [T CTAIIMOHAPHBIX MAIHEHTOB, BBICOKO OI[CHUBAIOTCS MAllMCHTAMH
B JIMAIa30HE OT HOPMAJIBHOTO, YIOBICTBOPEHHOTO JI0 OYEHb YIOBJICTBOPSHHOTO
YPOBHsI. DTO CBUACTEIBCTBYET O TOM, YTO YCHJIUSI MEPCOHAajIa OOJLHUIIBI IO
OKa3aHUK Ka4CCTBCHHBIX U HpO(beCCI/IOHaJILHI)IX yciayr HCHXOCOHI/IaHBHOﬁ
HOAJICP)KKH MAI[MeHTaM ObLIM MPHU3HAHBI U BBICOKO OIEHEHBI CTAIIMOHAPHBIMHU
IHarfueHTaMu.

bnazonpuamuvie gakmoper 6 Oocmyne U UCNONL30GAHUU  VCIY2
NCUXOCOYUANLHOU NOOOEPIAHCKU OJ1s1 NePCOHANA DONbHUYbL PaLloHa 2

[lepBeIii pakTop, KOTOPBIA CIeayeT YIOMSHYTb, 3aKIIOYACTCS B TOM, YTO
PYKOBOIMUTENN OTACJIICHUM YAENSII0T BHMMAaHHE 3TOMY BOIIPOCY, CO3JAI0T
YCIIOBUS, AAIOT PYKOBOJICTBA IO CJIOXHBIM ITpo0JieMaM, KOTOPbIE COTPYIHUKU HE
MOTYT PEIIUTh CaMOCTOATeNbHO. Kpome TOro, conmanbHbIM pabOTHUKaM, B
YaCTHOCTH, U MEIULUHCKUM PaOOTHHKAM, B LI€JIOM, TAK)K€ Jal0T OOHOBIIEHHYIO
WHGOPMAIIMI0O O HOBBIX LHUPKYISIpax M TMOCTAaHOBIEHUSX MUHHCTEPCTBA
3/IpaBOOXPAHEHUS.

C nenbio obecriedeHUs] BBICOKOM YIOBJIETBOPEHHOCTU MALMEHTOB IPH
MOJlyYEHUU MEIULUHCKUX YCIYr B OOJIbHMIIE, ONpPOCHAs KOMHUCCHS IpoBeia
OIpPOC YIOBJIETBOPEHHOCTH MAIMEHTOB CIEIYIOIIUM 00pa3oM: IMOCElIeHUEe U
cOOp MHEHHMH IS BBISBICHHUS MPOOJIEM TMAllMEHTOB U HMX POJICTBEHHHKOB,
KOTOpbIE HE YAOBJIETBOPEHBI MEIUIIMHCKUM OOCIEIOBAaHUEM M JICUEHHUEM B
OonpHUIlE paiiona 2. OTCOIa OHM MOHUMAIOT WX MBIIUICHHE W TIPEjiararoT
HAMpaBIEHUS IO YIYYIIEHUIO KauyecTBa OOCIY)XKMBAaHHS, YTOOBI OOECIEUUTH
YIIOBJIETBOPEHHOCTh M OTBETUTHh OKUJAAHUSAM IMAIMEHTOB M UX POIACTBEHHUKOB.
Jns  >pdeKTUBHOTO BBIMONHEHUS 3a7a4 W pabOThl BCErJa CO3JAr0TCS
OJIaroNpUsATHBIE YCIOBUS U KOOPAMHUPYIOTCS IEHCTBHUS.

Cnooichocmu 6 0ocmyne U UCHONb30BAHUU YCIYe NCUXOCOYUATLHOU
nO00epIHCKU OJ1 NePCoOHANa DONbHUYbL patloHa 2

Hekotopble cranmoHapHble MalMEHTHl TOJCIUINCH Oojee MOAPOOHOM
uHpopMaIeii 00 W3BECTHBIX HMM MPUYMHAX, 1O KOTOPHIM TMAIUCHTHl HE
MOJNIB3YIOTCS YCIYTaMH IICUXOCOIMAbHOMN MOAIEPKKH B OOJIbHUIIE:
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“JlaHHOW yCIyrOoM TOJB3YIOTCSI PENKO, IIOCKOJIBKY Yy Hac HeT
IICUXOJIOTHYECKHUX MpobseM. Bee mpobiaembl BO BpeMsl CTallMOHAPHOIO JIEYEHUs
ObLIM pEIlEHBbl, TO3TOMY s HE 4YYyBCTBOBaJ CTpecca M HE HyXAalci B
TICUXOJIOTUYECKOM MOAIEPIKKE.”

(VrryOsieHHOE MHTEPBBIO CTAIIMOHAPHOTO MAIMEeHTa B OOJIbHUIIE paiioHa 2 )

«Ha Mol B3MI], yCIIyTH NCUXOCOLMAIbHON MOAJNEPKKU MPpeJHA3HAYECHBI
TOJIBKO JUJISl JIFOJIEH, CTPaJaroUIMX OT JOMAIIHEro HAaCWIMs, WIN B 3TOH yciyre
HY/IalOTCSl YacTHbIE OOJBbHMIIBI, TOIIa KaK IOCYJapCTBEHHBIM OOJIBHUIIAM HE
HY’KHO BKJIa/IbIBaTh CIIMILIKOM MHOT'O CPEJICTB.»

(VriryGrieHHOE MHTEPBBIO CTAIIMOHAPHOTO MAlMeHTa B OONIbHUIIE paiioHa 2 )

«IIpocTo ychblIaB O CIOBE «IICUXOJOTHs», S IOHMMA0, YTO 3TO Oyner
JIOpPOro, 3TO TOJBKO NPEeIHA3HAUCHO JUI OOECHEYEHHBIX JIIOIEH WM 4YacTHBIX
OOJIbHHII, KOTOPhIE XOPOIIO BBITOJIHSIOT 3TH YCIYTH, YTOOBI MIPUBJIEYh OOTraThIX
HALKMEHTOB Il MEAULMHCKOTO 00CIIEI0OBAHUS U IICUXOCOLUAIbHON MOJIEPIKKU.»

(VrryOrieHHOE MHTEPBBIO CTAIIMOHAPHOTO MAIMEHTa B OOJIbHHUIIE paiioHa 2 )

VYrmyOneHHble MHTEPBBIO CO CTallMOHAPHBIMU MAlMEHTaMU IOKA3aJld, YTO
BCE €I €CTh IMA[MEHThl, KOTOPbIE HE MOJb3YIOTCS YCIyraMH ICHXOCOLUUAIbHON
HOJIEPXKKH, TOCKOJIBKY OHM JTyMAlOT, YTO 3TH YCIIyTH IpeJHa3HaYeHbl TOJIBKO IS
JKEPTB HACWJIMS WIM OOCCIEYCHHBIX CEeMEW, YaCTHhIX OoyibHUIL. Takum o0pa3om,
BUJIHO, YTO 1K€ €CIIM Y MallMeHTa eCTh OTPEOHOCTh, IOCKOJIbKY OH HE JIO KOHIIA
MOHUMAET YCIYI'M, OH HE BOCIOJB30BAICA YCIyraMH, a TakKe WIHOPUpPOBAJ
BOIPOCHI, CBI3aHHBIE C COOCTBEHHBIM MICUXOCOLUAIBHBIM 3/10POBBEM.

OneHkM W KOMMEHTapuu CTAlMOHApHBIX TMAllUEHTOB, a TaKXke
COTPYJHHMKOB OOJBbHHUIBI MOKa3adu MOAPOOHYI0 KapTUHY YCIYT, OKUAAHUH U
po0sieM BO BpeMs JIEYEHHMsI, C KOTOPBIMU CTOJKHYJIUCh MAlMEHThl U KOTOpHIE
TpeOyIOT BHUMAaHHUSL.

Hons CTallMOHAPHBIX MalMEHTOB, KOTOpbIE Janu OLIEHKH
«yIOBJIETBOPEHHBIID WIH <IOJIHOCTBIO YIOBJIETBOPEHHBIIN», cocTaBisieT oT 40% u
Oornee, caMblii BBICOKMI cocTaBisieT 65%, MpU 3TOM HCCIEeN0BaTeNbCKas rpymmna
BBIZIEIMIA TPU TPYHINbl (DaKTOpOB: MOMEIIEHHUS M OOOpYHAOBaHHE, COTPYAHUKH,
NPEIOCTARISAIONINE  YCIYTH  TICHUXOCOIMAIbHOM  TMOIJIEPIKKY; yCIyTH
MICUXOCOLUATIBHON TMOAJIEPKKA B OOJBbHUIIE. DTH TOKA3aTeNu IOKA3bIBAIOT, YTO
MalMeHThl, TMPOXOAAIINE CTAMOHAPHOE JICUEeHUE B OOJIBHUIIE, YOBJIETBOPEHBI U
MIOJTHOCTBIO  YAOBJIETBOPEHBI ~ HCMOJIB30BAHUEM  YCIYr  ICHXOCOLMAIBLHON
noanepkku B OosbHUIE uMeHu Jle Ban Txunb (ObiBIIas 60mpHMIIA paiioHa 2).

Jlons HENOBONBHBIX U TOJTHOCTBIO HEJOBOJIBHBIX NAIlUEHTOB COCTABISAET
ot 0,5% no cambix BeicOKHX 2,5%. VccienoBarenbckas Tpymmna Takke MpoBeia
yIIyOJeHHbIE UHTEPBBIO C MAIlMEHTaMU U COTPYIHUKAMU, MPEIOCTaBISIONUMU
YCIYTH, YTOOBI BBIACHUTH, IOYEMY OCTAIOTCS CTAlMOHAPHBIC ITALMEHTHI,
KOTOpbIE Jal0T Takue OIEeHKU. VX MHeHus BpamiaroTcsi BOKPYT CUTYyalluu C
NEpEerpy3Koil,  NaBJIE€HMs,  HEXBATKM  IOAJEP)KUBAIOLIETO  IEPCOHANA,
NPEIOCTABIECHUS] YCIYT, BCIBIIIKA MaHAEMHMM, 4YTO IPHUBEIO K CIHIIKOM
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Oompmiod HeoOXomMMOCTH yacToro TtectupoBanuss Ha Covid, a Takke K
OonpmMM pacxopaM. Bce 3T0 3acTaBiisio0 HEKOTOPBIX NAllMEHTOB YyBCTBOBATh
cebst HekoM(pOopTHO, 6ECITOKOUTHCS O (PMHAHCAX BO BpeMs JIeueHHs B OOJIbHHULIE.

[TauueHTsl, KOTOpBIE Jajldi HOPMAJIbHYIO OLEHKY II0 BCEM TpeM
¢axropam,3aHMMatOT 100 oT 8,5% 10 41% B 3aBUCUMOCTH OT KOHKPETHOTO
BOINpOCa. DTO MOKAa3bIBACT, YTO KOJIMYECTBO MALMEHTOB, MOIYyYAIOLUIUX YCIyTH
rapaHTUPOBAaHHBIM 00pPa30M, TAaK)KE COCTABIISCT ONPEACNCHHYIO aoito. Jlis
YAOBJIETBOPEHHsI pa3HOOOpa3HbIX MOTPEOHOCTEH HAlMEHTOB, CO CTPEMIIEHUEM
NOBBICHTh ~ KAa4eCTBO OKAa3aHUS YCIYr ICHUXOCOIMAIBHOW  MOIACPIKKH,
HEOOX0IMMO OPUEHTUPOBAThCS Ha Ty TPYIILY HallMEHTOB.

@akTryecku OONBHUIA pa3iesiiia CBOM MEPCOHAN Ha JIBE TPYIIIBL: OHA —
neyenue Covid-19 B moneBoM rocmnuTane, apyras — JIGYEHUE JpPyTux
3aboneBanuil. B ycinoBusX — maHaeMuu — OOECI€U€HHE  aJIeKBAaTHOTO
IPEIOCTaBICHUS YCIyI MOAJEPKKU CTAllMOHApHBIX IMALMEHTOB, B LEJIOM, U
YCIYT TICHXOCOUMATBHON TOAIEPKKH, B YACTHOCTH, SIBISCTCS KOJUICKTHBHBIMH
YCUIIMSIMU [TepCOHasa OOIbHUILIBI.

Pesynbrarel nccinenoBaHU MOKAa3bIBAIOT, YTO HMAMEHTHI YIOBICTBOPEHEI
yCIyraMu ICHUXOCOLMAIBHOM MOJAEP)KKH BO BpEMs CTAl[HIOHAPHOTO JICYCHUS B
OosbHUIIE. DTO CBHIETEIBCTBYET O TOM, YTO YCHIIUSI COLIMATBHBIX PAOOTHUKOB B
npolecce OKa3aHUs yCIOyr ObUIM BBICOKOOLICHEHBI MAalMEHTaMU. DTO TaKKe
SIBJISIETCS. MOTUBAIMEH ISl TOTO, YTOOBI CONMATbHbIE pAaOOTHUKN,B YaCTHOCTH, H
BECh IMEpCOHald OOJIHUIIBI, B IEJIOM, IIOCTOSHHO YIy4IIadd KayecTBO
00CITy’)KMBaHUSI TTAIIUEHTOB ISl yTBEPXKACHUS U pa3BUTHUs OpeH/1a OOJTbHHIIBI.

IV. 3axniouenue

B nanHoil paGote ObLIT MpoaHaTM3UPOBAaH YPOBEHBb YIOBIECTBOPEHHOCTH
yClIlyraMyd  TNICUXOCOLMAIbHOW MOJAEPKKM CTAllMOHAPHBIX MAIMEHTOB B
oonpHuIe uMeHn Jle Ban Txunp (ObiBImIas OonmpHUIA paiioHa 2). B cBs3u ¢
MOJIOKEHUSIMH 00 OOSI3aHHOCTSIX  COIMAIBHBIX PaOOTHUKOB, OCOOCHHO B
YCIIOBUSX MaHJIEMHUH, HA COIMATBHBIX PAOOTHUKOB OKA3bIBACTCSI OMPEICIICHHOE
naBieHue, korga oonpHua umeHu Jle Ban Txunb (ObiBIIas OonbHUIIA paiioHa 2)
y4acTBOBAJIa B JIeUEOHBIX paboTax B MOJIEBOM TOCIIUTAJIE.

ITo pe3ynpraram uccaeqoBaHUM TAETCA Pl PEKOMEHIAIMMN, HATPABIECHHBIX
HE TOJBKO Ha YIOBJIETBOPEHHE IMOTPEOHOCTEH B YCIyrax ICHXOCOIMAIbHOM
MOJJIEP’KKU CTAllMOHAPHBIX MAI[EHTOB, HO U HA YIOBIETBOPEHHE NMOTpeOHOCTEH
MEIUITUHCKOTO TIepCOHaa OOIbHHUIIBI, TAKUX KaK:

* CBOEBpEMEHHO PETUCTPUPOBATh U KOHCYJbTHPOBATH CTAlIMOHAPHBIX
MAalMeHTOB, OOBSACHATH WM CHTYallUI0 W TIOIJEPKHUBATh HX: OOBSICHATH
OONBHUYHBIE COOpBI, JBIOTHl MO MEAWIIMHCKOMY CTPaxOBaHUIO, MOPSIOK
MOJly4eHUsT MOCOOMH MO MEIULIMHCKOMY CTPaXxOBAaHUIO, HWHCTPYKLUHUHU IO
MPEAOCTABICHUIO JOMOJHUTENBHBIX JIOKYMEHTOB, TaKUX KaK JOKYMEHTHI,
YAOCTOBEPSIOLIUE JINYHOCTD. ..
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* DBrIcTpo 1 onepaTHBHO OTBEYATHh HA TOPSYYIO JIMHUIO, YTOOBI OTBETHTH
Ha BONPOCHI M IEPEajpecoBBHIBaTh B OTACICHHUS OOJIBHHUIIBI, OCOOCHHO IS
HaIKMeHTOB, Ipoxoasuux JeueHue ot Covid-19.

* [IpuHMMaTh, CONMPOBOXKAATh, COSAUHATH M BO3BpaIlaTh JOKYMEHTHI U
JIMYHBIC BEIU B CIIy4ae MOTepH B OOIHHHUIIC.

* OrBeuyarb Ha BONPOCHI O OOJNBHUYHBIX CcOOpax, Jbrorax IO
MEAWIIMHCKOMY CTpPaXxOBaHUIO, OOBSCHATH CIy4aW HAMpaBICHHUS B JIPYrUe
OOJILHUIIBI, CIIy4aW, Korja B OOJBHUIIE 3aKaHYMBAIOTCS JIEKApCTBA, KOTAa
MAIUEHTHI JKEIAI0T TOBTOPHO MOTYYUTh MEAMIIMHCKHUE 3allMCH, KBUTAHIIUU 00
oruiate OOJIbHUIL, 1 MHOTHE JPYTHe CIy4aH.

[ToMuMO TIOICPKKY TAIIMCHTOB (HEITOCPEICTBEHHO WJIM KOCBEHHO 4epes
ropsiYyl0 JIMHHUIO), OTAEJCHHE TMOAJEPKKH TMAllMeHTOB TAaKXKe BBIMOJIHSACT
CIICYIOIINE 3a/1aYU: TMOJJICPKKA CTOMKM PETUCTPAIMA CEMEHHOTO Bpada IS
OTOBEUICHUS MAI[IEHTOB O PETUCTPALIMKA Ha OCMOTP Yepe3 TOPSUyIO JTMHUIO MPU
W3MEHEHUH TpaduKa mprueMa Bpada; BBICIYIIMBAHHNEC KOMMCHTAPHUI MAIIMCHTOB
U UX POACTBEHHHUKOB, OOBSICHEHUE, YCIIOKOCHUE U MOAJEPKKA, €CIIU MaIlleHThI
paccTpoeHbl B TPOILECCE MEIUIMUHCKOTO OOCICIOBAaHUS W JICUCHHS;
pETHCTpaldsl  CTAIMOHAPHBIX  MAIlMEHTOB IS TpHUEeMa  MEAUITUHCKHM
MEPCOHAIIOM OTJACICHUS OQPTAIBMOJIOTHH; IMPOBEICHUE psia Jaeerainuid s
0J1IarOTBOPUTEIHLHOTO MEAUIIMHCKOTO OCMOTPa; KOHCYIbTAIIMH U MOAAEPKKA IO
BOIIPOCAaM  MEAWIIMHCKOTO  OOCIEIOBaHUS W JICYCHHUS U OPOPMIICHHS
COIMYTCTBYIOIIUX JOKYMEHTOB; KOHTakTHas paboTa B OTJeNCHUsX/Tanarax;
3a00ta 0 310poBbe  VIP-KIMEHTOB, MNPUXOAAIIMX HAa  MEIULUHCKOE
oOcienoBaHUEe MO YKa3aHHWIO PYKOBOAWUTENEH OTAENEHUH, BBHIMOJHEHHE psaa
JIPYTHX JIOJDKHOCTHBIX OOS3aHHOCTE B COOTBETCTBUHM C TIOPYyYCHUEM
pyKOBOOUTENs  OTAeNneHus  (MOANEpKKa TPYMNNbl 1O  HCCIEIOBAHHUIO
yIOBJICTBOPESHHOCTH MAI[MEHTOB U JIP.).

B nacrosmiee Bpems B 6oipHuIIe uMenu Jle Ban Txunb (ObiBIIas OonpHUIA
paifona 2) pabGotaioT 3 rpynmbl, KOTOpbIE MOCEUIAIOT JOMa JKHUTENeH ropoja
Txyneik. Kaskgast rpynma cocTouT U3 6 4enoBek, B TOM uucie 1 Bpad, KOTOpbIe
OTBEYAIOT 3a 00CJI€I0OBAHME MAI[HEHTOB C MATOJOTMYECKHMMU 3a00JIEBAaHUSIMH H
MOXKWIIBIX JIIOJIEH, KOTOpble HE MOTYT XOAWTb, YTOOBI TPEAOCTABUTH UM
JIEKapCTBa, CAENaTh TECThl U JaTh BakiuHbI 0T Covid-19. B wacTHOCTH, TpyIIIibI
MPOBOJAT OOCHe0BaHNEe OepeMEHHBIX JKEHIIWH, KOTOPhIe HE MOTYT NPUHTH B
OOJBHHUITY. DTO TTOMOTAET OEpEeMEHHBIM JKCHIIIMHAM OTPAaHUYUTh ITEPEIBHKCHIC B
YCIOBHUSX HEMPEICKa3yeMOro paclpoCTpaHeHHs SMUIAEMUN, OOecreunBasi Mpu
9TOM O€30MacHOCTh OEpPEeMEHHBIX JKEHIMMH W MJIIQJCHIIEB TMPH T0e3/JKax B
MHOTOJTFO/THBIE MECTa, TJIe €CTh MHOXKECTBO 3a00JICBaHUN U PHUCK 3apaKCHHUS, UTO
MOJKET MTPUBECTH K MEYATLHBIM TOCIECTBUSM.

Hupextop 6onbaMLbI uMeHH Jle Ban Txunp (ObIBIIas 60nbHUIA palioHa
2) ckazan. «M3-3a Toro, 4to ropoa TXyIbIk MMeeT OONBIIYI TEPPUTOPHUIO,
TpyINIaM TPUXOAUTCS  IPEOJIOJIeBaTh  OOJIBIIME  PACCTOSHUSA, TOITOMY
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OXHUJAETCs, 4YTO Kaxmas rpymma obOcienyer 20-25 manueHTOB B JCHBb
OecrutatHo. IlarueHThI, KOTOpBIE OTBEYAIOT YCIOBUAM JUISI MEIMIIMHCKOTO
o0cietoBaHUS HA IOMY U BXOJST B KOMIIETCHIIHIO OOJTBHUIIBI, PETUCTPUPYIOTCS
Ha (haH-cTpaHUIe OOJBHUIIBI WUIM B KBapTaJe».

B uactHOCTH, Y4TOOBI ONTUMHU3UPOBATH KXl BU3UT B JIOM B TMEPHOJ
00pbOBI ¢ Anuaemueid, OosbHHUIIAa UMeHH Jle Ban Txunpb (ObIBIIas OoJbHHIIA
paiiona 2) cHabmuia KaXAyr TPYIMIy aBTOMOOWIIEM CKOpo# momomu 3-B-1.
[ToMuMO TOTO, YTO ATO CHEIUATU3UPOBAHHBIA aBTOMOOWMIIb CKOPOW ITOMOIIIH,
ATOT aBTOMOOMIIb TaK:K€ MMEET YCIOBHS JJIsSI BBEJCHHS BaKIMHBI, U B MIPOLIECCE
oOcrenoBaHus, €CiiM y manueHTa OyaeT BbisiBieHO 3apaxkeHue Covid-19, stot
ABTOMOOWJIb CKOPOW ITOMOIIM MOXET CTaTh KOMHATOW JUISI M3OJISAIUU, YTOOBI
0e30macHO JIOCTaBUTH MMAIMEHTOB B MeECTa JICUEHUs, u30eras MepeKpecTHOro
3apaxenus. [IpodeccnoHaNbHBIM KOHCYJIBTAHT OOJBHHIBI cKa3an: «Hamei
KOMaH/ie B MPHUHIUIE HYKHO Bcero 4-5 4enoBek, BKIIIOYas Bpada, (papmalieBTa,
Mencectpy W BomuTens. (AaKTUYECKH MBI peaii3yeM J3TOT IMPOSKT B TOpOJIe
Txynpik, HO Tpu APPEKTUBHON peaTu3aluil U MOJIOKUTENBHBIX OT3bIBAX MbI
HaJIeeMCsl, YTO OH Oy/eT MIMPOKO PACIPOCTPAHEH BO MHOTHX JIPYTHX MeECTaXx,
MIOMOTast JIFOJIIM OBICTPO U yI0OHO MOyYUTh AOCTYI K MEUIIMHCKON TTIOMOIIIN.

KoMMyHWKanuu  MEHSIOT  MPEICTaBICHHWS  TAIMCHTOB W JIHII,
OCYUIECTBIISIOIIUX YXO/3a 3J0POBBEM, 00 OKa3aHHH YCIYyT ICHXOCOIHAIbHON
MOJICP KKK TIPU YYaCTHH B MEIHUIMHCKOM OOCJICIOBAaHMH U JICYCHUU B
OonpHHIe. Henamexkaiiee NMOHMMaHUE TMPEAOCTABICHHS yCIyr B OOIbHUIE
TaK)Xe MPUBOAUT K TOMY, YTO TMAIMEHTHI W JIUIA, OCYIICCTBISIONINE yXOi 3a
3I0POBBEM, TEPSIOT BO3MOXKHOCTH HCIIBITaTh U HCIOJNB30BATh 3TH YCIYTH,
KOTOpbIE HEOOXONMMBI TAIMEHTaM [JIi OOHOBJCHUS WHGOPMALMH U
MPaBUJIBHOTO TIOHMMAaHUS yCIyT, W BO3MOXXHOCTh HCIOJNb30BAaTh UX
CBOEBPEMEHHO U 3(h(PEKTUBHO.
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Xastalarin psixososial dastok xidmatlarinden mamnunlugq saviyyasi:
hiqugi tanzimlama va praktiki masalalor

LE THI THU PHUONG***, LE THI THANH TAM****

Annotasiya

Todgigat isi Covid-19 pandemiyasi altinda stasionar xastolora psixososial dastak
xidmatlarinin gostorilmasi ila bagh moveud vaziyyati dyranmok maqsadi dasiywr; pandemiyanin
faktiki vaziyyati asasinda todgigat qrupu stasionar xastalorin mamnunluq saviyyasini muayyan
etmokla xastoxanada psixososial dastok xidmatlorinin géstorilmasi vaziyyatini éyronmok iiciin “2
sayli rayon xaStoxanasinda stasionar Xastalar Uglin psixososial dastok xidmatlarindan mamnunlug
Saviyyasi” mévzusunda arasdirma aparimigdr. COVID ugin mialica olunan xastalar va digar
xastoliklordon mualica olunan xastolor dao daxil olmagla. Bu, bu giin XaStoxanada sosial ig
xidmoatlarinin keyfiyyatinin yaxsilagdiriimast tigiin tovsiyalor hazirlamaq iigiin asas olacaqdir.

Acar sozlar: xidmatlor, psixososial, todgigat qrupu, Covid-19, sosial is, hiiquqi
tanzimlama, praktiki masalalor.

Level of patient satisfaction with psychosocial support services: legal regulation and
practical issues

LE THI THU PHUONG®, LE THI THANH TAM™*

Abstract

The research work aims to study the current situation of providing psychosocial support
services to inpatients under the Covid-19 pandemic; based on the actual situation of the
pandemic, the research team conducted a study on “Satisfaction Level of Psychosocial Support
Services for Inpatients in District 2 Hospital” to find out the situation of providing psychosocial
support services in the hospital by determining the satisfaction level of inpatients, including
patients treated for Covid and patients treated for other diseases. This will be the basis for us to
develop recommendations for improving the quality of social work services in the hospital today.

Keywords: services, psychosocial, research team, Covid-19, social work, legal regulation,
practical issues.
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