BAKI DOVLOT UNIVERSITETI
TOLOBO HUQUQ JURNALI

Buraxilis 11 Aprel 2025 Say 1

The Search for Standards: A Jurisprudential Analysis of the
Ecuadorian Rights of Nature

Thomas Murray & Andrés Martinez-Moscoso

Relationship between the Supreme Court and Constitutional Court
of the Republic of Azerbaijan after Recent Reforms — Conflict or
Cooperation?

Ibrahim Ismayilov

Startap va investor arasinda hiiquqi korpii: Azarbaycan va ABS
yanasmasinin miiqayisali tohlili

Aysun Zeynalova

Panel Discussion: How do Law Reviews Contribute to the
Development of Law?

Tasisci: Baki Dovlat Universiteti Hiiquq fakiiltasi

Jnivers, ity

ISSN (Cap):
ISSN (Elektron):
Nosr edon:

Veb-sayt:
E-poct:

2412-5555

3080-3853

Baki Dovlot Universiteti Hiquq fakiiltosi
Tolobo Elmi Comiyyati | www.bsulawss.org
www.bsulawreview.org

info@bsulawreview.org



BAKU STATE UNIVERSITY
LAW REVIEW

Volume 11 April 2025 Issue 1

The Search for Standards: A Jurisprudential Analysis of the
Ecuadorian Rights of Nature

Thomas Murray & Andrés Martinez-Moscoso

Relationship between the Supreme Court and Constitutional Court
of the Republic of Azerbaijan after Recent Reforms — Conflict or
Cooperation?

Ibrahim Ismayilov

Startap va investor arasinda hiiquqi korpii: Azarbaycan va ABS
yanasmasinin miiqayisali tohlili

Aysun Zeynalova

Panel Discussion: How do Law Reviews Contribute to the
Development of Law?

Founder: Baku State University Law School

Jnivers, ity

ISSN (Print):
ISSN (Online):
Publisher:

Website:

Email:

2412-5555

3080-3853

Baku State University Law School

Student Academic Society | www.bsulawss.org
www.bsulawreview.org

info@bsulawreview.org



REDAKSIYA HEYOTI

Bas Redaktor

Camal Ozimov

Icraci Redaktor Mosul Redaktor
Sezar Allahverdiyev Xadica Abbasova

Mbaqala Redaktorlari

Samir Nacafov
Giilnar Forzaliyeva
Sebnom Hasonova

Viigar Kerimov
Normin Qaraboayli

Sahnaz Soforli

Roaycilar
Nazli Oohmadova

Zaur 9zimov
Uzeyir Mommadov

Elnur Korimov



EDITORIAL BOARD

Editor-in-Chief

Jamal Azimov

Executive Editor Managing Editor
Sezar Allahverdiyev Khadija Abbasova

Editors

Samir Najafov
Gulnar Farzaliyeva
Shabnam Hasanova

Vugar Karimov
Narmin Garabeyli

Shahnaz Safarli

Reviewers
Nazli Ahmadova

Zaur Azimov
Uzeyir Mammadov

Elnur Karimov



APREL | 2025 MUND®ORICAT

MUNDORICAT/CONTENTS

1. THE SEARCH fOR STANDARDS: A JURISPRUDENTIAL ANALYSIS OF THE
ECUADORIAN RIGHTS OF NATURE. Thomas Murray & Andrés

Martinez-IMOSCOSO ..............cccooueuiiviiiiiiiiiiiccic e 1
INtrodUCHON .. 3
L CONteXt .o 5
A. Legal Basis of the RON ........ccccoviiiiiiiiiiics 5
B. The Poverty of “Rights of Nature” Discourses...........ccccccevvvrueuennnes 7
IT. Possible Unintelligibility of the RON........cccccoooviiiniiiiine 8
A. Unintelligibility through Conflicts between Existing Law and the
RON i 9
B. Unintelligibility through the Balancing of the RoN and other
RiGIES...oviiic 13
C. Findings of the Ten Cases........ccocccveciriniiineinciiiciceieeeee 16
IIL. Five Sui Generis ISSUES .........covviuiviiiiiiiiiiicinicicccccc s 16
IV. How to Define Nature?..........ccccoeveiniiiniininiiiincccce, 17
A. What is Nature Writ Large?.........ccccoovvviiiiinnicce, 17
B. How is Nature Delineated in Each Case?........c..cccccceviiiiniinnnnne. 23
V. Nature’s Rights ..o 25
A. What are the Procedural Rights of Nature? ...........cccceecineinnennne. 26
B. What are the Substantive Rights of Nature?...........cccccccccenennnnnne. 27
C. Which Rules Violate the RON?.........ccccccoviiiiiiiiiiiiicice, 27

D. Which Future Actions May Violate the Substantive Rights of
Nature and How Does Regulatory (Non-)Compliance Affect

TRIS?.ce 31
E. Which Past Actions May Have Violated the Substantive Rights of
INAUTE? ..ot 37
VI. How are the Rights of Nature Balanced Against Competing
RiIGNES? o 40
A. Balancing between the Core and Periphery of Rights................... 40



APREL | 2025 MUND®ORICAT

B. Balancing the Core of Rights .........cccccooviiiiins 42
C. The Panoply of Factors when Balancing Nature’s Rights ............ 44
VIIL. Responses to the Initial Five Sui Generis Issues..........c..cccoccueuenneee. 45
A. Anti-Human Rights........ccccoiiiiiiicce 45
B. The Limits of Nature.........cccoccoeevvviiiniiiiiiiiiccce, 45
C. The Aggregation of Distinct Entites into “Nature” ....................... 46
D. Comparing Multi-Dimensional Values...........ccccccoooovvninnnnne. 438
E. Nature as Having Interests ... 438
F. Remaining QuUestions...........ccccceeveiiiiniinninecccece, 49
CONCIUSION ...t 50

2. RELATIONSHIP BETWEEN THE SUPREME COURT AND
CONSTITUTIONAL COURT OF THE REPUBLIC OF AZERBAIJAN AFTER
RECENT REFORMS — CONFLICT OR COOPERATION? Ibrahim

Ismayilov.............ooooiiiiiiiiiii 52
INtroduction ... 53
L. Uniform Application of Law.......cccccceviniiineiininiiiiniiiiiecnccseeee 54
A. The Concept and Importance of Uniform Application of Law ... 55
B. Judicial Decisions and the Uniform Application of Law .............. 56
C. Public Function of the Supreme Court........cccccccoevrrinniinninnnne. 57

II. The Inevitable Conflict between the Constitutional Court and the
Supreme COoUTrt ... 59

A. Constitutional Complaint as a Tension Point between the
Supreme Court and the Constitutional Court..........ccccceviiiiinnnen. 60

B. Constitutionalisation of Law and the Overlap Between
Constitutional and Ordinary Jurisdictions...........ccccecevviiiininicnnnnnee. 66

IIT. How to End the Conflict between the Courts?........ccccceveeviereneenne. 68
A. Repealing the Article 130 (IV) of the Constitution of Azerbaijan 68
B. “Living Law” Concept and Schumann Formula............................ 69
CONCIUSION ..euvtiiiiieiiieieeieete ettt ettt ae s te st e satesanesanesseesseenseenseens 72

3. STARTAP VO INVESTOR ARASINDA HUQUQI KORPU: AZORBAYCAN VO
ABS YANASMASININ MUQAYISOLI TOHLILIL. Aysun Zeynalova............. 73

11



APREL | 2025 MUND®ORICAT

GTES t ettt ettt ettt e e st e et e et e e e bt e st e s bee e sbeeeneeeas 74
L Startap Nadir? ..o 75
II. Tatbiq olunan maliyya alatlari — konvertasiya edilon veksellar, SAFE
va “KISS” muiqavilalori ... 77
III. ABS-ds startaplara tatbiq edilen giizestlor ve mahdudiyyetlar ..... 83
A. BSA-1n yaratdigr mahdudiyyatlor.........cccceiviiiiiiiiniiniin 84
B. Mahdudiyyatlarin istisnas1 — movcud startap tonzimloamalari...
..................................................................................................................... 85
IV. Startaplarin AR ganunvericiliyi ¢argivesinde tenzimlonmasi ........ 88

V. Azarbaycan Respublikasinin startaplarin inkisafin1 mshdudlagdiran

hiiquqi normalart ... 92
A. Yerli investor-xarici startap masalolari .......ccceecireciiiniiiincninene 92
B. Xarici investor-yerli startap masalalori........cccveciviiiiniiincninnennne. 96
INOEICO et 100

4. PANEL D1SCUSSION: HOW DO LAW REVIEWS CONTRIBUTE TO THE
DEVELOPMENT OF LAW? ...ttt ettt et eesae e s ane e 101

iii



APREL | 2025 JURNAL HAQQINDA

Jurnal haqqinda

BDU Hiiqugq fakiiltesi Teleba Elmi Comiyyseti tersfinden nasr edilon Baki
Dovlat Universiteti Taloba Hiiquq Jurnali Azarbaycanda talabalar tarafinden
toskil olunan ve miivafiq akademik yoxlama qaydasi ilo redakte edilon
yegana jurnaldir. Jurnalin ssas1 2014-cii ilin noyabr ayinda qoyulmus ve 2015-
ci ilden baglayaraq “HeinOnline”, 2023-cii ilden etibaren iss an boyiik onlayn
molumat bazalarindan biri olan “Scopus”-da yerlasdirilmekdadir. Jurnal
milli, beynalxalq ve miiqayiseli hiiquqda movcud olan miiasir hiiquqi
problemlors akademik soviyyade pesokar yanasmani tablig edir. Nozori
fikirlori, diinya dovlstlerinin mahkema ve qanunvericilik tacriibasini
imumilesdirarsk miibahisali maqamlara aydinliq gstirmak, hiiquq
comiyyatine hom elmi, ham ds praktiki miistevide yaradici diisiince ve
hiiquqi tenqgid qabiliyyetini, hiiquq madaniyystini asilamaq Jurnalin ssas
prinsipleridir. Jurnal terkibindaki maqalslar vasitesile hiiquqi asaslandirma
ilo aktual masalalore miimkiin hallerin ireli siirtilmasini ve yenilikgiliyi
prioritet maqgsad kimi miiayyenlasdirir. Hiiquq telabalarinin hiiquqi yazi va
hiiquqgi diisiince bacariqlarini {ize ¢ixararaq inkisaf etdirmekls onlar
akademik arasdirmaya haveslondirmek ve bunu saglam elmi raqabet
ananasing ¢evirmak Jurnalin daimi maramini taskil edir.

About the Review

Baku State University Law Review is the only student-run and peer-
reviewed academic journal in Azerbaijan and a publication of Student
Academic Society of Baku State University Law School. It was founded in
November 2014 and has been placed in HeinOnline since 2015, and in Scopus,
one of the largest online databases, since 2023. The Review promotes
academic and professional approach to contemporary legal issues which exist
in national, international and comparative law. Clarification of debatable
issues with induction of theoretical concepts, judicial and legislation practice
of foreign countries, fostering legal criticism skills, creative thinking, and legal
culture on both academic and practical sphere are basic principles of the
Review. With its published articles, the Law Review promotes possible
solutions to actual legal issues with reference to legal reasoning and
opportunities given by legal scholarship and determines avoiding repetition
as prior purposes of Review. Encouraging law students to academic research
with making them improve their legal writing and legal thinking skills and
make this as a fair competition are permanent goals of the Review.
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The Search for Standards: A Jurisprudential
Analysis of the Ecuadorian Rights of Nature

Thomas Murray & Andrés Martinez-Moscoso’

Abstract

On May 6th, 2019, the Constitutional Court of Ecuador selected a case that alleged a
violation of the Rights of Nature (RoN), the corpus of legal rights given to Nature, to develop
jurisprudence on what the standards of the concept are. Historically, this lack of intelligible
standards for the RoN has led many to dismiss the concept as unworkable. Therefore, this
article brings together the reasoning of sixteen RoN cases to answer each of the necessary
questions to create a standard for the Ecuadorian courts: what is “Nature”, what are its
rights, what rules and actions may violate these rights, and what mitigating factors may
affect whether an action or rule is a violation of these rights. From this, we are able to reason
that “Nature” includes non-artificial, mostly biotic beings that usually do not need to be
jurisdictionally defined, that are rarely protected from environmentally degradative rules
but which are protected from environmentally degradative actions, when those actions lack
sufficient economic justification, are not necessary, and are not justified through competing
rights. In the end, we find sufficient congealed reasoning to answer the most unique issues
the idea faces. We conclude that the RoN is not unworkable, that many of their issues are
common to conventional systems of rights, and thus that they hold great potential through
their standardized, rational application.

Annotasiya

2019-cu il 6 may tarixinds Ekvadorun Konstitusiya Moahkamasi Tabiatin Hiiquglar: —
Tabiata verilon hiiquqlar toplusunun pozulmast iddiast iizra bir isi se¢di. Isin magsadi bu
konsepsiyamin  standartlarimin  nadon  ibarat oldugunu miisyyanlasdiran mahkama
tacriibasini inkisaf etdirmoak idi. Tarixon Tobiatin Hiiquglarmin qorunmasinda aydin
standartlarm olmamas: bu konsepsiyan bir ¢oxlarimin geyri-miimkiin hesab etmasina sabab
olmusdur. Belalikla, bu maqalada Tabiatin Hiiquqlar1 ila bagli on alt: is tizra miilahizalor
toplanaraq standartin yaradilmasi iiciin zaruri olan suallara cavab verilir: “Tabiat” nadir,
onun hiiquglart nalardir, hanst qaydalar va harakatlor bu hiiquqlar: poza bilar va hansi
yiingiillagdirici amillar harakatin va ya qaydanin bu hiiquglar: pozub-pozmadigini miiayyan
eda bilar. Bu miilahizalara asasan bela qanaata galmak olar ki, “Tabiat” adaton siini olmayan,
asasan biotik varliglar: shata edir, bu varhiglarin hiiquqi cahatdan miiayyan olunmasina
ehtiyac yoxdur va onlar nadir hallarda ekoloji cahatdan zararli qaydalardan qorunur. Lakin
bu wvarhglar, kifayat qodor iqtisadi asaslandirma olmayan, zaruri olmayan va raqabat
hiiquglart ila asaslandirilmayan ekoloji cahatdon zararli harakatlordan qorunur. Sonda bela
bir naticaya galirik ki, bu ideyanin qarsilasdii an ¢atin suallara cavab vermak iiciin kifayat
godar moantigi asaslandirma moévcuddur. Homginin miiayyan edilmisdir ki, Tabiatin

* Thomas Murray, Research fellow, Faculty of Law of the Universidad de San Andres in
Buenos Aires, Argentina. B.A. in Ethics, Politics, and Economics from Yale University.
Nominated Technical Expert for the United Nations Framework Convention on Climate
Change.

Andrés Martinez-Moscoso, Professor of Law and Director of the Institute of Juridical
Studies at the Universidad San Francisco de Quito in Quito, Ecuador. M.A. in the
International Protection of Human Rights from Universidad de Alcala de Henares and
Ph.D. in Law, Political and Constitutional Studies from Universidad de Alicante.
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Hiiquglar1 geyri-miimkiin deyil, onlarin bir cox problemlari adi hiiquq sistemlarina da xasdir
va buna gora da onlarin standartlasdirilnmig, montiqi tatbigi vasitasilo atraf miihitin
miihafizasinda boyiik potensiala malikdir.
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Introduction

n 2019, the Constitutional Court of Ecuador selected a case for review to

develop binding jurisprudence on the Rights of Nature (RoN), specifically

to create and review “standards and limits regarding the exploitation of
renewable and non-renewable resources that are managed by the State, the actions of
concessionary companies, and their impact on the enjoyment and exercise of collective
rights and those of nature” ! As the case has worked its way through the nation’s
appeals system, both sides continued to make two respective arguments: that
the action in question must have violated the Rights of Nature because nature
was damaged, or that the action in question did not violate the Rights of
Nature because not every action of environmental damage inherently violates
its rights. These arguments follow the conventional arguments of a RoN case,
in which both sides argue using a different, undefined threshold of rights
violation. Together, they ultimately make the point that the RoN lacks clear
standards of application, explaining the motivation of the Constitutional
Court’s question.

The aforementioned arguments should sound familiar, they are generic
rehashes of deeper issues in jurisprudence. It was nearly two centuries ago
that Godwin claimed the whole project of “rights” was misguided, as all rights
inherently held the possibility of being in contradictions,? thus negating any
sound intellectual grounding. Such ideas live on through the likes of Hayek
and other libertarians who insist that all rights should be individual.® To say
the RoN is invalid owing to their conflict with other rights is a possibility, but
one that would be explicitly proven. Critics may further claim, that even if
these rights are balanceable, it would inherently be an overly subjective
balancing act, one that would violate the core of the neutrality of law and thus
one of Fuller’s eight criteria of law: the constancy of law through time.* Yet
despite their differences, even Hart and Fuller agreed that all rules have a
penumbra.® If commands as simple as “no vehicles in the park” and “no
sleeping in the train station” can inspire one of the most famous debates of

1 Sala de Seleccion de la Corte Constitucional del Ecuador [Selection Chamber of the
Constitutional Court of Ecuador], Judgement of May. 6, 2019, No. 502-19-]P.

2 William Godwin, An Enquiry Concerning Political Justice and Its Influence on General
Value and Happiness, 112 (1st ed. 1793).

3 Friedrich A. Hayek, The Constitution of Liberty, 363 (17th ed. 2011).

¢ Lon L. Fuller, The Morality of Law, 39 (2nd ed. 1969).

5 Lon L. Fuller, Positivism and Fidelity to Law: A Reply to Professor Hart, 73 Harvard Law
Journal 630, 630-672 (1958).
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modern jurisprudence,® we should shy away from damning any rights regime
for simply having some ambiguity. Once more, the lack of core meaning
would need to be positively demonstrated.

Thus, we may formalise the precedent arguments to ask whether the Rights
of Nature are “intelligible” in this context defining it via two prongs: (1) is the
rights framework sufficiently harmonious with existing rights to not be
considered facially null and (2) is the rights framework meaningful enough to
be balanced in a way that is no more subjective than the average rights
framework?

Thus, the question of this article is whether we may consider the RoN an
intelligible regime. This article does not prescribe to the Court what it should
adopt as the exact standards of the RoN, but whether it is possible and what
characteristics it would include. To answer this question requires two steps,
which form the major parts of the article: firstly, to disprove the pre-existing
belief of the unintelligibility of the RoN, and secondly, to affirmatively prove
the intelligibility of the RoN. The first step requires an analysis of the
conventional RoN narratives in the context of broader jurisprudence to
dismiss the corpus of null criticisms and isolate the sui generis questions such
aregime actually poses. The second step, which proves intelligibility, involves
a review of the existing RoN cases in the nation to see whether individual
judges have created sufficient congealed reasoning to demonstrate a
conventional pattern of reasoning in such cases, and later answer the
previously identified questions.

Part 1 introduces us to the historical context and politics that led to the
adoption of the regime. Part 2 attempts to disprove the unintelligibility claim
in three parts, using the first part to show how critics have failed to prove
unintelligibility and the latter two to affirmatively disprove it. First, we
examine the conventional discourse around the RoN and find it confused for
either supporting the regime for simple instrumental reasons while ignoring
the obvious issues and ambiguities that come with rights regimes, or for
damning the regime for the generic ambiguities of rights regimes while
ignoring that these issues are common to many if not all rights regimes.
Second, we examine the open texture of the RoN in ten randomly selected
cases, to show that like many rights regimes, they do not fail to have
intelligible influence despite not being solely dependent on falsifiable
commands or prohibitions. Third, we isolate the most sui generis issues
identified in the literature for the RoN to analyse for the following sections.
We conclude the section noting that while the RoN may seem unintelligible at
first, this impression is only owing to confused narratives and open texture
common to rights regimes, and after examining a handful of cases, we can see
that the RoN is not inherently unintelligible.

61d., 664.
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This leaves us in neutral territory while the RoN is not unintelligible, we
still must say they are intelligible. Thus, Part 3 breaks down the concept of the
RoN into a series of questions one would necessarily need answers to claim it
is an intelligible regime and then provides the answers through a close read
and analysis of 16 of the publicisied 64 cases that involve the RoN. First, we
ask what is “Nature”, both in the sense of at large for the regime and how it
is delineated in specific cases. Second, we ask what procedural rights are
provided to nature. Third, we ask what substantive rights are provided to
nature and how those can create facial challenges to rules. Fourth, we ask how
the substantive RoN allows or disallows specific, individual actions,
delineated between future potential actions and past actions. Fifth, we ask
how the RoN is balanced against competing rights. Together, the cases
provide enough information to demonstrate several common concerns, lines
of reasoning, and rationalistic weighing from judges that suggest that these
questions are handled in a non-fully subjective manner, which allows us to
conclude that there is intelligibility to the standard. In Part 4, we demonstrate
this intelligibility by using this analysis to finally respond to the questions
from the literature.

I. Context
A. Legal Basis of the RoN

The RoN was included in the Ecuadorian Constitution during its 2007
convention in Montecristi, and formally adopted via a national referendum in
2008.7 Principally, they may be understood in two ways. Firstly, in a more
concrete sense, they may be viewed as a reaction to the lack of action and
protection provided by the classical environmental law, which has resulted in
deforestation, oil pollution within indigenous communities, and a myriad of
other environmental issues.® Secondly, in a more profound sense, they may
also be viewed as a part of Latin American neo-constitutionalism, a stream of
legal thought which has contributed to a series of achievements related to
rights, social demands, new state structures, and, above all, the recognition of
a plurinational state. This intends to realize the “sumak kawsay” or good life,
the way of life and understanding of the indigenous peoples, for whom the
Pacha Mama is a living being.’ This is given that, during the drafting process,

7 Tanasescu Mihnea, The Rights of Nature in Ecuador: the Making of an Idea, 70 International
Journal of Environmental Studies 846, 846 (2013).

8 See Janeen Olsen, Environmental Problems and Ethical Jurisdiction: The Case Concerning Texaco
in Ecuador, 10 Business Ethics: A European Review 71, 72-73 (2001) (describing the history of
the Texaco case as an example of the environmental degradation Ecuador has faced).

? See Martin Cordovez, et al., Estado Constitucional de Derechos: Los Conflictos del Pluralismo
Juridico y el Ejercicio de la Justicia Indigena. [Constitutional State of Rights: The Conflicts of Legal
Pluralism and the Exercise of Indigenous Justice], 8 USFQ Law Review 119, 119-143 (2021), who
defines the indigenous deity of Pachamama as “mother and generator of life” (“madre y

5
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there were numerous influences from a diversity of cultures, an emphasis on
community values, and the Andean Cosmovision.’® This viewpoint has
emphasised its principles of relationality, complementarity, correspondence,
reciprocity and cyclicity, as well as a dynamic relationship between nature,
man and the cosmos.!

The attempt to achieve this end has generated great controversy, as some
politicians and lawyers consider the recognition of nature as a subject of rights
as either a part of legal folklore or a demagogic measure to try to force change,
all the while alleging only humans may be the subject of rights. In contrast,
others have argued that the RoN should instead be understood as an
emancipatory and liberating idea, particularly through the lens of Andean
nationality and the perspective of the oppressed.’? Given that responding to
this controversy is the aim of our article, we may briefly recite the actual text
of the RoN before turning to the next section to how it has been interpreted.

Articles 71 to 74 of the 2008 Constitution offer four distinct rights, offered
partially here:

1. The Right to Exist and Regenerate (Article 71) — “The right to integral
respect for its existence and for the maintenance and regeneration of its life cycles,
structure, functions and evolutionary processes”.

2. The Right to Restoration (Article 72) — “Nature has the right to be restored.
This restoration shall be apart from the obligation of the State and natural persons or
legal entities to compensate individuals and communities that depend on affected
natural systems” .

3. The Right to Protection (Article 73) — “The State shall apply preventive and
restrictive measures on activities that might lead to the extinction of species, the
destruction of ecosystems and the permanent alteration of natural cycles... The
introduction of organisms and organic and inorganic material that might definitively

generadora de vida”).

10 Alberto Acosta, El Buen Vivir, mas Alla del Desarrollo [Good Living, Beyond
Development], in Buena Vida, Buen Vivir: imaginarios alternativos para el bien comiin de la
humanidad [Good Life, Good Living: Alternative Imaginaries for the Common Good of Humanity]
21, 47-48 (2014). Centro de Investigaciones Interdisciplinarias en Ciencias y Humanidades,
UNAM, 2014. See Carlos Santiago Alvarez Rivera, Revalorizacion de la cosmovision andina
a través de la ilustracion [Apprecation of the Andean Worldview through Illustration] (Mar.
11, 2011) (Master theses, University of Cuenca), who defines the Andean Cosmovision as
based on “our fundamental principles: complementarity, reciprocity, correspondence and
relationality that allow the connection of all” (“cuatro principios fundamentales:
complementariedad, reciprocidad, correspondencia y relacionalidad que permiten la
conexioén de todos los elementos del cosmos desde lo individual y lo colectivo en
conformidad con la naturaleza”).

11 Elizabeth Bravo & Melissa Moreano, Whose Good Living? Post-Neoliberalism, the Green
State and Subverted Alternatives to Development in Ecuador, in The International Handbook
of Political Ecology 332, 332 (1st ed. 2015).

12 Rafael Dominguez et al., Buen Vivir: Praise, Instrumentalization, and Reproductive Pathways of
Good Living in Ecuador, 12 Latin American and Caribbean Ethnic Studies 133, 143 (2017).

6
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alter the nation’s genetic assets is forbidden” .

4. The Right to Sustainable Use (Article 74) — “Persons, communities, peoples,
and nations shall have the right to benefit from the environment and the natural
wealth enabling them to enjoy the good way of living... Environmental services shall
not be subject to appropriation; their production, delivery, use and development shall
be regulated by the State” .13

B. The Poverty of “Rights of Nature” Discourses

Burdon, writing in 2011, warned that “if the idea of earth rights is to command
reasoned loyalty and gain broader political acceptance then it must be built on a secure
intellectual footing” .** Given that this intellectual footing was never established,
it is not surprising the Constitutional Court of Ecuador is still trying to answer
fundamental questions about the RoN. Yet this lack of footing may be based
on the fact that a significant portion of the Rights of Nature literature analyses
the topic without criticality, both to support and condemn it.

On one hand, scholars of a more activist bent may posit that a number of
jurisdictions have passed laws to implement it, that they are phrased in new,
and so excitingly, biocentric terms, and so this constitutes a “revolution”.!
What tends to unite such works is that they tend to be comparative (generally
referencing US municipalities, Ecuador, Bolivia, New Zealand, India, and to
a lesser extent, Colombian court decisions, and US Native American law),
include a direct reading of various statutes without much analysis of how they
have actually been implemented, and fail to address many of the serious
critiques of the idea.'® They often do not adequately address how such laws
may seriously impact the economic well-being of their jurisdictions and often
fail to discuss how such subjective concepts as environmentalism could be
non-arbitrarily weighed in a judicial setting. This corpus of literature does
little to convince the skeptic.

On the other hand, more sceptical scholars may disregard the concept on a
number of superficial grounds. For instance, on the grounds that Rights of
Nature legal texts are often formulated incredibly broadly and obvious
ambiguities remain in their interpretation as if that is not a commonality in
rights law. They may also claim certain logical inconsistencies between the

13 Constitucion de la Reptuiblica del Ecuador [Constitution of the Republic of Ecuador], arts.
71-74 (2008).

14 Peter Burdon, Earth Rights: The Theory, 2 IUCN Academy of Environmental Law eJournal
1,2 (2011).

15 See Guillaume Chapron, et al., A Rights Revolution for Nature, 363 Science 1392 (2019);
David Richard Boyd, The Rights of Nature: A Legal Revolution that Could Save the World
(1st ed. 2017); Valerie Cabanes, A Legal Revolution for the Rights of Nature, 19 Green European
Journal 118 (2020). Available at: https://www.greeneuropeanjournal.eu/a-legal-revolution-
for-the-rights-of-nature/ (last visited April 1, 2025); David R. Boyd, Recognizing the Rights of
Nature, 32 Natural Resources & Environment 13 (2018).

16 Ibid.



https://www.academia.edu/2038075/Earth_Rights_The_Theory
https://www.greeneuropeanjournal.eu/a-legal-revolution-for-the-rights-of-nature/
https://www.greeneuropeanjournal.eu/a-legal-revolution-for-the-rights-of-nature/

APRIL | 2025 ENVIRONMENTAL LAW

Rights of Nature and human rights,”” arguing that rights can never be
proportionally applied in light of competing rights. They may take advantage
of the text’s broadness and an, alleged, inability for them to be balanced to
argue that they must lead to inane conclusions, such as the illegality of
eating.’® These scholars at least take the argument one step further by
addressing the issues that supporters ignore but make an equally fatalistic
move by failing to faithfully engage with them. Thus, understanding the
superficial narratives and looking to distance ourselves from them, we may
turn towards a more substantive analysis.

II. Possible Unintelligibility of the RoN

Now that we have tried to argue that critics have generally failed to prove
the unintelligibility of the RoN in Ecuador, we attempt to positively disprove
the idea, meaning we must show that it is not the case that the RoN’s conflict
with other rights means it is facially void and that they cannot be balanced to
a sufficiently objective level.

To examine these two points, a random survey of 10 cases was selected out
of the 64 available on the Observatorio Juridico de Derechos de la
Naturaleza,' to be briefly described and analysed. These cases range from
2009 to 2020, incorporate a variety of legal actions, and go from local courts to
the Constitutional Court of the nation.?

Methodologically, to analyse the cases, we must make a distinction

17 See Noah Sachs, A Wrong Turn with the Rights of Nature Movement, 36 Georgetown
Environmental Law Review 39 (2023); Mauricio Guim & Michael A. Livermore, Where
Nature’s Rights Go Wrong, 107 Virginia Law Review 1347 (2021); V. A. J. Kurki, Can Nature
Hold Rights? It’s Not as Easy as You Think, 11 Transnational Environmental Law 525 (2022).

18 Noah Sachs, A Wrong Turn with the Rights of Nature Movement, 36 Georgetown
Environmental Law Review 39, 61 (2023).

19 See Observatorio Juridico de Derechos de la Naturaleza (an organisation which catalouges
judicial cases which invoke or involve the RoN within Ecuador). Available at:
https://www.derechosdelanaturaleza.org.ec/ (last visited April 1st, 2024)
2 In order of analysis, our cases are: Movimiento de Tierras Puyango [Earthworks in
Puyango], No. 11317-2016-00059 (2016); Carretera en Santa Cruz [Road Construction in
Santa Cruz], No. 269-2012 (2012); Mineria en la Cuenca Alta del Rio Nangaritza [Mining in
the Upper Basin of the Nangaritza River], No. 19304-2019-00204 (2019); Bosque Protector
Samama [Samama Protected Forest], No. 12571-2013-0436 (2019); Caso Llurimagua
[Llurimagua Case], No. 10332-2020-00418 (2021); Condor Mirador, No. 17111-2013-0317
(2013); Incumplimiento del Mandato Constituyente No.6 [Noncompliance with Constituent
Mandate No. 6], No. 002-16-SAN-CC (2016); Inconstitucionalidad de la Ley de Mineria
[Unconstitutionality of the Mining Law], No. 0008-09-IN (2010); Inconstitucionalidad de la
Declaracion del Triangulo de Cuembi como Bosque Protector [Unconstitutionality of the
Declaration of the Cuembi Triangle as a Protected Forest], No. 20-12-IN (2020); Derrame de
Petréleo BP [BP Oil Spill], No. 17111-2013-0002 (2013). As a note, Derrame de Petréleo BP
(2013) case involved an outlandish legal theory regarding jurisdiction that was thrown out

by the court in the most absolute sense, and thus any analysis of it yields nothing beyond
common sense, so this case will not be analysed.

8


https://www.derechosdelanaturaleza.org.ec/

BAKU STATE UNIVERSITY LAW REVIEW VOLUME 11:1

between the traits of unintelligibility and intelligibility, as they are not perfect
inverses. To say a rights regime, which in our cases is demonstrated in about
60 cases as of July 2024, is “intelligible” means that there exists at least one
way of ordering, linking, and interpreting of the logic of the cases to fulfil the
previously described criteria. This does not mean that all possible
combinations of cases are intelligible, but merely at least one is. In contrast,
unintelligibility does not mean that only one ordering, linking, and
interpreting the logic of the cases is unintelligible, but that all are. Therefore,
in Part 3, when we attempt to prove that intelligibility does exist, we pick and
choose the cases in the same way a judge would, framing the question and
picking the previous jurisprudence that addresses said question. One may
remark that Part 3 does the work for us, that is there exists one intelligible line
of reasoning the regime is not unintelligible. Yet this is an argument on thin
ice, for if someone disproves (or simply fails to agree with) the line of
reasoning meant to prove the intelligibility, then there would be no
affirmative reason to not consider the regime unintelligible. Thus, to have the
strongest foundation, we must separately demonstrate it is not unintelligible
and is intelligible.

As mentioned, to disprove unintelligibility, it must be demonstrated that
the conflict between RoNs and other rights does not render it void and that it
can be balanced with these rights to a sufficient degree. This requires making
the two prongs of the analysis more concrete. For the first prong analysed in
subheading A - whether the RoN is facially in conflict with other rights - we
may focus mostly on two things. First, the right to legal certainty, which we
can interpret to mean that the RoN should not be used to create fully
unexpected conclusions, especially in the context of the pre-existing
environmental administrative regulations, and second, that they should not
trigger the precautionary principle (causing a stop work order on
development projects) too readily. For the second prong analysed in
subheading B, we may more directly analyse how the cases balance the RoN
against other rights.

A. Unintelligibility through Conflicts between Existing Law

and the RoN

To the first part of the first prong, three cases demonstrate that the RoN
does not pose a threat to the right of legal certainty and instead may help to
reinforce it, as we will soon see, by acting as a strong legal principle to
reinforce the existing rule system. In addressing the second part of the first
prong, we will observe that the RoN does not appear to lead to an overly
liberal application of the precautionary principle—a legal mechanism
enabling Ecuadorian courts to preemptively halt actions that pose a threat to
a right.
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In the Puyango Earthworks case,? the construction of a community
building was causing debris to fall into a local river, alarming a resident. In
the trial, it was revealed that the project lacked the needed permits, causing
the judge to order the construction to be stayed until those permits were
received. Similarly, in the Santa Cruz Highway case, a judge ordered the
construction of a road in the Galapagos to be stayed until proper permits were
in order.?? In both cases, the RoN was alleged to have been violated, but the
construction would be allowed to proceed following the permitting. Thus, it
seems doubtful that the actual environmental damage (or the Rights of Nature
violation it generated) was the deciding issue, given that the difference that
receiving a permit would make on the overall environmental impact is
minimal in comparison to the absolute damage necessary to construct the two
features.

More interestingly, the Rio Nangaritza case involved a company’s mining
operation in a biodiverse area. The first instance judge determined that the
mining concessions were granted in a protected area and so mandated a stay
while various pro-environmental due diligence was taken,? while the second
instance judge argued the concession could not be confirmed to be in
protected areas, and so no Rights of Nature violation could be spoken of,
negating the need for the due diligence.?* The deciding factor and point of
contention, in the case was the legal status of the land, not the agreed-upon
fact that environmental damage had occurred. As the first instance judge
remarked, “This has a procedure that does not correspond to constitutional justice,
but to administrative jurisdiction...based on the law and regulations on mining and
environmental management” .

Thus, these cases illustrate that when judges must consider a rights
framework with an extremely open texture (that is, one that has a high degree
of indeterminacy that comes from a nonexhaustive list of possible usages
which cannot be clarified by simply adding more rules?), one of the easiest

2t Unidad Judicial Multicompetente con sede en el Cantén Puyango, Provincia de Loja
[Multicompetent Judicial Unit with headquarters in the Puyango Canton, Province of Loja],
Judgement of Apr. 15, 2016, No. 11317-2016-00059 [hereinafter Puyango Earthworks Case].

2 Segundo de lo Civil y Mercantil de Galapagos [Second Civil and Commercial Court of
Galapagos], Judgement of Jun. 28, 2012, No. 269 — 2012 [hereinafter Santa Cruz Highway
Case].

2 Unidad Judicial Multicompetente con sede en el Cantén Centinela del Condor, Provincia
[Multicompetent Judicial Unit with headquarters in the Canton Centinela del Condor,
Province], Judgement of Jul. 11, 2019, No. 19304-2019-00203 [hereinafter First Rio Nangaritza
Case].

24 Mineria en la Cuenca Alta del Rio Nangaritza [Mining in the Upper Basin of the
Nangaritza River], No. 19304-2019-00204 (2019) [hereinafter Second Rio Nangaritza Case].

2 First Rio Nangaritza Case, supra note 23.

2 Stewart Shapiro and Craige Roberts, Open Texture and Analyticity, 192-193 in Friedrich
Waismann The Open Texture of Philosophy (Dejan Makovec, Stewart Shapiro ed., 2019).
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ways to pin down its meaning is to associate it with a body of regulations. If
anything, such a strategy aids the concept of legal certainty, given that it
reinforces the administratively correct decision. Of course, this would be moot
if the regulations were perfectly enforced, yet this is a difficult claim to make
when Ecuador ranks 115th out of 180 countries in terms of corruption.” As
the judge in the Santa Cruz highway case remarked, “The rights of nature... are
indisputable normative support to consider and suspend the execution of the work
that does not have the permission of the environmental authority” .8

Further, one of the most common findings in the large literature contrasting
goal-based regulations and rule-based regulations is that rule-based regimes
are “most suited to relatively simple settings with largely homogenous actors, where
uncertainty needs to be reduced to a minimum”.* Environmental law, which
includes a broad class of diverse actions and actors, usually rife with scientific
uncertainty, is an unideal candidate for a fully rules-based regulatory regime.
Thus, any environmental law regime could benefit from what Fuller termed
the “morality of aspiration”, the type of rule which “starts at the top of human
achievement” and functions as the ends that other rules work towards.*® By
providing greater pressure to enforce existing regulations and a compass
toward the teleological ends of those regulations, it seems more reasonable to
assume that the RoN helps, not hurts, the right of legal security. In the second
part of the first prong, we will see that the RoN does not seem to trigger an
overly liberal use of the precautionary principle, the mechanism which allows
courts to preemptively pause an action if it threatens a right.

Articles 26 and 38 of the Ley Organica de Garantias Constitucionales y
Control Constitucional (LOGJCC) sets out the basic framework of how the
standard functions. To trigger them, three conditions must be met: first, an
“imminent and serious”3! violation of rights must be present; second, to be
serious it must be either due to the irreversible nature of the damage or the
intensity or frequency of the rights violation; and third, the violation must not
be able to be rectified through administrative or ordinary channels. For the
measure to be granted, the judge need only verify that “the mere description of
the facts that the requirements provided for in this law are met”, as “no evidence will
be required to order these measures”.> Article 396 of the Constitution further
specifies that this is an appropriate remedy in cases of doubt about the

27 Our Work In Ecuador, Transparency International,

https://www .transparency.org/en/countries/ecuador (last visited Apr. 1st, 2025).

2 Santa Cruz Highway Case, supra note 22.

2 Christopher Decker, Goals-based and Rules-based Approaches to Regulation, 8 BEIS Research
Paper 8, 48 (2018).

% Lon L. Fuller, The Morality of Law, 5-6 (2nd ed. 1969).

3 Ley Organica De Garantias Jurisdiccionales y Control Constitucional [Organic Law on
Jurisdictional Guarantees and Constitutional Control] art. 27 (Asamblea Nacional [National
Assembly], Quito, 2009) [hereinafter LOGJCC].

32d., art. 33.
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environmental impact of an action, even when “there is no scientific evidence of
the damage” . Thus, the fear that the RoN and mechanism may be abused by
activists does, admittedly, seem warranted. Yet the cases of Samama Protected
Forest and mining in Llurimagua illustrate some bounds to what may be
considered an appropriate use of the mechanism.

In the case of the Samama Protected Forest, a landowner sued the
government for the confiscation of his land, alleging that there would be an
inevitable RoN violation given that the government had not specifically
addressed how they would protect the RoN when confiscating the land. The
court ruled against him, given that there was no particular reason specified as
to why it was believed these violations would occur, other than the fact it was
technically possible.* The principle required, if not evidence, the plaintiff to
at least specifically indicate the threat. On the other side of the reasonability
of granting precautionary measures was the case in Llurimagua. This saw a
mining company sued owing to the irregularities and alleged inadequacies in
their permitting process, such as the lack of attention paid to four endangered
species, inappropriate use of water, and overall lack of precautionary actions,
creating too great a risk of environmental harm. The judge found the company
at fault and moved to revoke the license of the company and suspend all
mining activities. While he confirmed “that there has not yet been a violation of
the rights”,® the low quality of the science used in the permitting process
meant that there was too high of a possibility of such a violation, and so the
mining license was suspended until the company addressed these issues.*
Thus, we see that precautionary measures are superfluous in the least
injurious situations, where the type of harm cannot even be predicted, but
become necessary in cases which present great possible injury, such as the
extinction of species, even if the chance of that injury is unknown.

In more generic terms, these cases show that the RoN may
uncontroversially trigger the precautionary principle when the decision to
grant or deny them is fully based on the identity of the harm (such as being
unknown or causing species extinction), rather than the chance of the harm.
Thus, the accusation of an overly (or underly) liberal use may come when
judges are asked to assess harms which would have only a moderate impact
and only at some moderate possibility.

In the Condor Mirador (Relaves) case, concerned citizens sued a mining

3 Supra note 13, art. 396.

3 Bosque Protector Samama [Samama Protective Forest], No. 12571-2013-0436 (2013).

% Sala Especializada de lo Civil, Mercantil, Laboral, Familia, Nifiez, Adolescencia y
Adolescentes Infractores de la Corte Provincial de Justicia de Imbabura [Specialised
Chamber for Civil, Commercial, Labor, Family, Children, Adolescents and Adolescent
Offenders of the Provincial Court of Justice of Imbabura], Judgement of Mar. 29, 2023, No.
10332202100937.

3 [bid.
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company for their construction of two dams meant to hold toxic tailings,
which they alleged were being built to subpar standards and would inevitably
collapse. They demonstrated that the dam was being built for a maximum
design earthquake lower than the area’s maximum credible earthquake, and
its inevitable collapse would release more than 390 million cubic meters of
toxic waste into sensitive, biodiverse areas, and thus violate the RoN. The
judge ultimately denied their request for precautionary measures, reasoning
that while it was serious, the discussion of decadal timescales meant that it
failed the criteria of immanence.” This decision shows that in these middle
cases, in which the harm is great but possibly does not violate a bright-line
rule and which has an indeterminate long-term probability, the judge does act
with great discretion. Yet given that the RoN is about as vague as any other
right, this discretion must come from the LOGJCC’s procedures on the use of
the precautionary principle. If the nation’s judiciary was overwhelmingly pro-
environmental, we would naturally expect this to lean towards an
overapplication of the RoN. Yet given there are large financial interests against
the environment and a large amount of corruption in the judiciary,* the more
likely bias would be against the use of the RoN, likely as we see in the Condor
Mirador (Revales) case. Yet we will not engage in such a conspiracy, leaving
it suffice to note that nothing about the text of the RoN nor of the
precautionary principle, nor their exercise as we have seen it, would so far
suggest they have been used overliberally.

In the attempt to answer whether or not the RoN is in conflict with the
existing law, principally through the right to legal certainty and the use of the
precautionary principle, we saw many cases where the text of the law or
surrounding rules avoided any need for overly-subjective decisions. Yet the
discretionary space of any open texture system will, at some point, necessitate
a subjective weighing of values. This is common to all rights regimes, and
there is no reason to think this is worse for the RoN. Further, even if many
RoN cases can use more objective criteria to be decided in favour of the
environment, the RoN still has a role through its expressive function, that is
to function as a normative force to support an uncorrupt decision and an ideal
end-point to be aimed for. Thus, we can conclude that the RoN is not
unintelligible for the first prong and may move on to the second.

B. Unintelligibility through the Balancing of the RoN and

other Rights
The second prong deals with the issue of whether the RoN leads to an

% Unidad Judicial de Violencia Contra la Mujer y la Familia [Judicial Unit of Violence
Against Women and the Family], 3rd of May, 2019, No. 17574-2019-00084.

3 Quo vadis Ecuador? A brief analysis with a focus on the role of the justice system,
https://dplfblog.com/2024/01/24/quo-vadis-ecuador-a-brief-analysis-with-a-focus-on-the-
role-of-the-justice-system/ (last visited Apr. 1st, 2025).
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abundance of unfair instances of rights balancing. We will show this is not the
case, given that many rights conflicts can be solved with objective procedures,
as in the cases of the Unconstitutionality of Constitutional Mandate Six and
the Unconstitutionality of the Mining Law demonstrate. Even when rights
balancing is necessary, the court may attempt to at least minimise the
infringement on both rights to create the most objective possible set of
solutions, as in the case of the Unconsitutionality of the Cuembi Triang]le.

The cases of the Unconstitutionality of Constitutional Mandate Six and the
Unconstitutionality of the Mining Law demonstrate the confines of when
balancing is even necessary. In the Unconstitutionality of Constitutional
Mandate Six, the court faced an issue of a direct conflict between two rules,
particularly that the sixth conditional mandate (passed in the run-up to the
2008 Constitution), revoked all mining permits in various natural areas and
called for regulations to enforce this, whereas the then-new Mining Law
allowed them. The court summarised the situation as “a problem of antinomies
since prima facie, the compliance with one norm would generate non-compliance with
the other”,* with one side arguing that they had the normative support of the
RoN, the other having the normative support of the right to good living
(through natural resource wealth). Thus, the court reasoned they were
unbalanceable and simply decided in favour of the Mining Law by claiming
it could be seen as the regulations called for by Mandate Six.*’ Thus, the court
demonstrated that in the case of legal antinomies, balancing is not the
appropriate procedure. This is reminiscent of LOGJCC’s call for a systematic
interpretation, one of the many procedures that the Court may use instead of
rights balancing to rectify conflicts between absolutely conflicting norms.
Further, by approving of the mining law as the regulatory manifestation of
the mandate, despite the acknowledgement of their clear conflict, the court
demonstrates a comfortability with allowing a wide latitude of interpretation
for secondary-rule-making bodies.

The case of the Unconstitutionality of the Mining Law demonstrates a
similar conclusion. In the case, an Indigenous rights group sued the
government for the law’s unconstitutionality in form, alleging it violated a
number of collective rights relating to Indigenous peoples given the liberal
way it would allow mining concessions, with some alleging violations to the
RoN as well. The court noted that mining did not automatically create rights
violations per se, given the need for permitting which required companies to
conduct environmental impact studies and reforestation projects, and given
that sensitive areas were already statutorily protected.* Thus, if two rules are,

¥ Incumplimiento del Mandato Constituyente No.6 [Noncompliance with Constituent
Mandate No. 6], No. 002-16-SAN-CC (2016) [hereinafter Mandate Six Case].

40 Jbid.

4 Inconstitucionalidad de la Ley de Mineria [Unconstitutionality of the Mining Law], No.
0008-09-IN (2010) [hereinafter Mining Law Unconstitutionality Case].
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at worst, vaguely conceived of as being in conflict, there is no reason to
attempt to balance them.

Together, these two cases demonstrate the conceptual boundaries of when
rights balancing is unnecessary, that is when, on one side, the conflict is so
significant as to be between logical antinomies of equal status (forcing the
court to turn to textual or other more objective methods, as to avoid
subjectively choosing one) or on the other side, when the conflict is between
norms is highly theoretical that the court doesn’t have much to analyse, and
so can simply dismiss it by referring to regulations meant to ensure both
rights have some degree of fulfillment. Admittedly, some amount of rights
balancing may be necessary, conceptually when two norms exist in a state in
which the full fulfillment of either would reasonably lead to some non-total
yet non-zero infringement of the other. Thus, before concluding on the second
prong of intelligibility, we must address these middle cases.

In the case of the Unconstitutionality of the Declaration of the Cuembi
Triangle, the national government had declared a protective, national security
zone over a broad swath of territory on the Ecuadorian-Colombian border,
which would have covered twenty-three indigenous communities. The
plaintiffs argued that the declaration would infringe upon a host of collective
Indigenous rights, while the defence argued that this was not the case and that
such an action was necessary for the RoN and national defence.

In its analysis, the court identified which rights would be and would not
be infringed upon, and that “although environmental conservation and the
protection of the rights of nature is a valid objective, it cannot be achieved at the cost
of denying the rights of peoples, communities and nationalities but in harmony with
such rights” > Instead of allowing or prohibiting the declaration, they ordered
it to remain for one year and the government reformulated its terms through
additional community consultations.®® Thus, instead of trying to balance the
non-infringement of rights themselves, they ordered the trade-off to be
updated so that only the most non-negotiable (and thus necessary) harm
remains. Still, one judge issued a dissenting vote emphasising that the other
justices failed to properly weigh the importance of national security,*
highlighting how any act of right balancing is always a normative procedure.
Therefore, in the limited cases of the RoN in which rights balancing is the
appropriate procedure, the court has demonstrated its commitment to
optimising the trade-off between various rights, meaning that it is at least not
more subjective than the rights balancing for any other rights regime. Thus,
we may consider the second prong of unintelligibility to be disproved, and

# Corte Constitucional del Ecuador [Constitutional Court of Ecuador], Judgement of Jul. 1,
2020, No. 20-12-IN/20 [hereinafter Cuembi Triangle Case], § 128.

4]d., §163.

# Corte Constitucional del Ecuador [Constitutional Court of Ecuador], 1st of July, 2016,
Saved Vote of Judge Ponce for Sentence No. 20-12-IN/20.
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with the previous part, this analysis suggests the RoN is not unintelligible per
se.

C. Findings of the Ten Cases

Admittedly, these were only ten cases, yet given this is about a sixth of the
cases to use the standard and that they were randomly selected, we have no
reason to see them as unrepresentative. These cases demonstrate that, even
though the RoN has an incredibly open texture, they have not been abused by
misappropriating them into inappropriate sanctions. This is because the RoN
does not often lead to sanction themselves, but rather may reinforce
regulations or act as the ultimate goal for which more concrete procedures,
such as the application of precautionary measures, may be orientated
towards. Even in cases of rights conflicts, balancing sensu stricto is not always
needed. While this creates the impression of an impotent concept, the
language of the judges and the few cases in which the RoN themselves were
holding demonstrated that their normative support plays a significant role
alongside its ability to sanction.

IIL. Five Sui Generis Issues
If we may now establish that the very concept of the RoN is not, in practice,
unintelligible, we must now turn to the genuine and specific issues that the
RoN may face. Particularly, the literature has identified five distinct issues
that come with such a regime, which we may list below and will return to in
the final sections. They are:

1. Anti-human: The RoN may substantially harm human rights, generally
by preventing economic development in jurisdictions dependent on
environmentally destructive industries.*

2. Jurisdictional: It is subjective how one draws the boundaries about what
is considered “Nature”, both in broad legal terms and in specific court
cases.*

3. Aggregation: Nature is composed of several distinct entities, and even
within a defined jurisdiction, it is ambiguous how one determines the unit of
rights bearer, in the same way, that humans are the natural unit of human
rights, and how the overall cost-benefit can shift depending on how these
constituent parts are aggregated.

4. Multi-dimensionality: The environment contains multiple non-economic
values (such as beauty, biodiversity, species health, etc.) which makes it
difficult to apply standard government analysis to it, as such analyses often
try to boil everything down to monetary values, forcing the question of how

4 Sachs, supra note 18 (2023).
46 Ibid.
4 Guim & Livermore, supra note 17 (2021).
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to weigh incommensurable and possibly incomparable values.*

5. Interest-having: As a whole, and most organisms individually, cannot be
said to have interest in the same way natural people do, begging the question
of whether it is even possible to have rights in the first place.*

We may now attempt to demonstrate that the RoN is positively intelligible
by examining exactly how the rights fit in with the existing legal corpus and
how they generally function in instances of rights conflicts.

IV. How to Define Nature?

Now that unintelligibility of the RoN is disproven, we will attempt to show
that the RoN is intelligible, such that they are sufficiently harmonious and
balanceable with the rest of Ecuadorian law. The harmony between legal
regimes depends principally on their content and how they have been used,
and thus we must sketch out how the RoN broadly operates. In order to prove
intelligibility of RoN by determining what are its rights and how they can be
balanced with other rights we must first principally define what is nature and
what are its rights. To the latter question, we ask what rules and actions these
rights prohibit. We further distinguish between actions that have occurred,
and so whose impacts are known, and actions that may occur, and so whose
impacts may only be predicted. Finally, once nature and its rights are more
deeply understood, we may analyse how the courts have weighed them
against competing rights. Methodologically, we analyse a diversity of cases
from all levels and numerous provinces. Given that Ecuador is largely a civil
law nation, we are not claiming that this interpretation of the RoN is
necessarily mandated by precedent, but simply that this understanding is
rationally and historically grounded.

A. What is Nature Writ Large?

The most obvious question for the “Rights of Nature” is what constitutes
“nature”. We can distinguish this into two questions: firstly, what
conceptually includes nature and so can be defended under the Rights of
Nature, and secondly, in individual cases, how does one delineate a specific
entity as the affected “nature”. These questions are necessary to understand
the scope of the rights regime, and as we will see, the aptness of a subject to
being adjudicated under the RoN is based on how biotic and non-artificial
something is, and the question of delineation is either moot or out of the
court’s hands.

The Constitutional Court’s guide on the topic gives some comments. To the
court, nature is “where life is reproduced and occurs”*® and is an autonomous

48 Ibid.

“V. A.]J. Kurki, Can Nature Hold Rights? It’s Not as Easy as You Think, 11 Transnational
Environmental Law 525, 547-549 (2022).

5% Byron Ernesto Villagomez Moncayo, Rubén Fernando Calle Idrovo & Dayanna Carolina
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being, meaning its value is not dependent on its use for humans or its
instrumental roles. Further, it is a complex and systemic being, meaning it
cannot be understood as a unitary whole but instead as a group of interrelated
parts. Any effect on one part affects the whole, and so actions must be
analysed not just for their direct results but for any secondary ramifications
they incur.! While important, these concepts do little to help us to say what
is or is not covered under the regime.

For instance, given the focus on life and ecosystem processes, would a
barren desert count as nature? We may call this the abiotic question.

Further, nature has multiple different definitions regarding how much it
can be influenced by humans. One environmental philosopher distinguishes
between the “metaphysical” conception of nature, that is the world defined as
non-human, and the “surface” conception of nature, that is the plants,
animals, and “ordinary observable features of the world” that we tend to associate
with the environment.5? Thus, we can ask how free of human influence must
an ecosystem be to be considered “natural”? We may call this the artificiality
question.

1. How Are Abiotic and Biotic Components Treated?

Given that the literal definition of nature is “where life is reproduced and
occurs”, one may initially dismiss abiotic components. Yet since its passage,
the court has constitutionally stressed that “Nature is made up of an interrelated,
interdependent and indivisible set of biotic and abiotic elements... [that] function as
a network” 5 Thus, the court’s wording suggests that abiotic components of
the ecosystem receive protection at least because of their influence on biotic
components.

We can see this go further in the case of illegal mining in Pastaza. In 2012,
a citizen violated the terms of an artisanal mining license, which was found to
be a violation of the Rights of Nature.> Yet interestingly, the resource being
harvested in this case was simply stone and sand. While an important part of
the case hinged on the ignored environmental impacts that could result, it was
clear the action itself of harvesting these abiotic components was also an issue.
This opens the door to asking whether there is an inherent value of abiotic
components independent of biotic ones.

In general, some rights of nature theorists have argued against the view of

Ramirez Iza, Guia de Jurisprudencia Constitucional. Derechos de la Naturaleza [Guide to
Constitutional Jurisprudence, Rights of Nature] 16. (Centro de Estudios y Difusion del
Derecho Constitucional [Center for Education and Outreach of Constitutional Rights] (1st
ed. 2023) (hereinafter RoN Guide).

51 [bid.

52 Kate Soper, What is Nature? Culture, Politics, and the Non-Human (1st ed. 1995).

5% RoN Guide, supra note 50, 19.

5+ Corte Constitucional del Ecuador [Constitutional Court of Ecuador], Judgement of Jul. 9,
2015, No. 218-15-SEP-CC.
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valuing abiotic components for their own ends. For example, Nash insists on
a “criterion of conation”, the idea that to be inherently valuable a thing must
have “a striving to be and to do, characterized by drives or aims, urges or goals,
purposes or impulses, whether conscious or unconscious”.® This is suspect when
one realizes that such an argument, in short, attempts to be a line in the sand,
a bright-line rule created not for any internal logic but simply create some
order. Yet, it fails specifically because it is in no way clear what can and cannot
rightfully be said to have an interest. This is likely why many, including Nash,
acknowledge that any system of RoN necessarily includes some gradient of
rights. Yet, if an arbitrary dividing line is actually a gradient and difficult to
determine where it falls, it fails its only function and is thus unjustifiable.
Thus, we can realistically assume that the gradient of rights is in effect, that
abiotic rights are partially owed to their support of biotic ones, yet also
partially for their own sake.

2. How are Artificially Occurring, Biotic Parts of an Ecosystem Treated?

To the question of artificiality, we may attempt to extrapolate the contours
of some standard based on previous court decisions.

To start, we first must acknowledge how little of the Earth is truly free of
human influence. Anthropologists have spent considerable time debunking
the theory that the environment, particularly the Western hemisphere, was an
untouched wilderness before colonization, instead emphasising that the
“Native Americans shaped their environments to suit them, through burning,
pruning, tilling and other practices. And the Amazon is no different...”% Thus, the
Ecuadorian courts have continually emphasised the “complementarity between
human beings and other species and natural systems”> Following this, we may
dissect ecological artificiality deeper, dividing it into two phenomena:
artificiality of occurrence, or the passive status of artificial existence, (such as
planted crops or non-native farm animals) and artificiality of conduct, or the
active status of exercising artificial action (such as how genetically modified
plants or pets behave). To the former, we may analyse the court’s
jurisprudence on pine plantations in paramo regions, and to the latter, we may
analyse the Estrellita case.

For the artificiality of occurrence, we may simply ask when there has been
too much human influence on the introduction of some ecosystem element to
render it “unnatural”. While species are often painted as a binary between
non-native (or “invasive”) and native, significant examples exist in between.

% James A. Nash, The Case for Biotic Rights, 18 Yale Journal of International Law 235, 243
(1993).

% Ben Panko, The Supposedly Pristine, Untouched Amazon Rainforest Was Actually Shaped By
Humans, Smithsonian Magazine (2017). Available at:
https://www.smithsonianmag.com/science-nature/pristine-untouched-amazonian-
rainforest-was-actually-shaped-humans-180962378/ (last visited Apr. 1, 2025)

57 Supra note 50, 17.
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This varying scale is what Tribe referred to as the “distortion of natural
landscape”®® in his Plastic Trees paper, a variable so nuanced he suggested the
training to a specialised cadre of government officials to understand this, and
similarly nuanced, environmental impacts.>

In Ecuador, some of the most common artificially occuring species are
those found in pine plantations.® Worryingly, many of these pine plantations
have been planted in the paramo, a delicate high alpine landscape. Many have
pointed out that these trees may disrupt the hydrological cycle and degrade
the soil.®* Given this, the Ecuadorian government declared illegal any pine
plantations between 3,500 and 3,000 meters above sea level.®? This was the
inciting issue to the Tangabana Paramo case, in which a company called
“ERVIC SA” planted a pine plantation in between these latitudes, which
prompted the local community to sue on behalf of the RoN. They pointed to
the above regulation, as well as the general protection for the paramos, to
argue that such a plantation was illegal. © The defence pointed out that they
had been given special legal permission, which was enough to have both the
first and second instance judge side with them.® In the second instance, the
plaintiffs added that “It should also be noted that here we talk about the moors as
unproductive lands. .. [yet] the “Paramo de Tangabana” is a living moorland, which
is in a restoration process and fulfils a very important process for all people” .

This case points to two important debates, the value of low-biotic
“wastelands” and the various variables that contribute to naturalness in
contrast to artificialness.

Wastelands have never had a formal definition, but the causal “barren or
uncultivated land” is sufficient for our purposes. The word “paramo” can refer
to this specific ecological biome, but also may be translated into English as
“wasteland, bleak upland, barren plain”.® The defence in this case argues

5% Lawrence Tribe, Ways Not to Think about Plastic Trees: New Foundations for Environmental
Law, 83 Yale Law Journal 1315, 1321 (1974).

% Ibid.

6 Context of the Timber Trade, Ecuador Briefing Document (Forest Law Enforcement,
Governance and Trade Program of the European Union). Available at:

https://www. traffic.org/site/assets/files/8617/flegt-ecuador.pdf (last visited Apr.1, 2025)

61 Carlos Quiroz Dahik et al., Contrasting Stakeholders’ Perceptions of Pine Plantations in the
Pdramo Ecosystem of Ecuador, 10 Sustainability 1, 2 (2018).

62 Acuerdo No. 010 Plan Nacional de Forestacion y Reforestacion [Agreement No. 010
National Plan of Forestry and Reforestation] (2013).

6 Unidad Judicial Multicompetente con Sede en el Cantén Colta [Multicompetent Judicial
Unit with headquarters in the Colta Canton], Judgement of Dec. 10, 2014, No. 06334-2014-
1546.

6+ Sala Especializada de lo Penal de La Corte Provincial de Justicia de Chimborazo
[Specialised Criminal Chamber of the Provincial Court of Justice of Chimborazo],
Judgement of Aug. 24, 2015, No. 0633420141546, [hereinafter Second Paramo Case].

65 Ibid.

6 paramo, WordReference,
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against this view of the paramo, instead emphasising the community’s use of
the land to argue that it is not an unproductive area. The defence co-ops this
argument, extending it further to say that the community is only arguing
against the pine plantation to preserve their ability to harvest tunda. Thus,
both sides agree that this land is not barren, but by needing to argue this, they
demonstrate the existence of the conservative view on land value, that is,
nature’s value is partially dependent on what it provides to humans. The
defence argues for the parallels between their actions and the afforestation of
the nearby Palmira desert.” They are attempting to argue that it is a social
good to afforest unproductive lands. While it is never explicitly stated by
either side, we can see that there is a clear bias against barren, abiotic lands in
contrast to lush, biotic lands, and it is reasonable to extend that into our
understanding of the Rights of Nature. Further, the differences between
paramos and the Palmira desert point towards the first distinguishable
variable of artificiality, that is its occurrence.

The Palmira desert is not actually a desert, it is more properly thought of
as “a few hectares heavily eroded by the wind, the dryness of the environment, and
intensive grazing, which has allowed the formation of sandbanks with some small
dunes”.®® While the low rates of participation do create the ideal conditions for
desertification, the grazing of domesticated animals points to the ultimately
anthropogenic origin of the landscape. In contrast, the paramo naturally exists
in its current state. Given that there was no issue with attempting to forest the
Palmira desert with pines, but that there have been numerous cases taking
issue with paramo pine plantations, this points to the fact that the Rights of
Nature tend to prioritise landscapes that do not have a human hand in their
origin. In short, the former is “restoration” while the latter is a deviation.

Yet these are easy, black-and-white cases. We may further distinguish
artificially occurring entities by how likely they would have occurred without
the influence of humans. For instance, one may argue that indigenous
practices may artificially introduce and order plants on a landscape,
comparable to a modern, western-style pine plantation, yet the latter would
likely face more scrutiny. This is because the plants that indigenous peoples
tend to cultivate tend to be indigenous themselves, while the two most
popular tree species for plantation-style forestry in Ecuador, the Pinus
Radiata and the Eucalyptus globulus, come from Mexico and Australia,
respectively.®” Non-native plants (such as those from Australia) have a near-

https://www.wordreference.com/es/en/translation.asp?spen=p%C3%Alramo (last visited
Apr. 1, 2025).

67 Second Paramo Case, supra note 64.

6 Jvan Tomaselli, Country Report: Ecuador, 12 (2019). Available at:
https://www.rinya.maff.go.jp/j/riyou/goho/jouhou/pdf/h30/H30report nettaib 9.pdf (last
visited Apr. 1, 2025).

¢ Ivan Tomaselli, Country Report: Ecuador 241, 253 (2019). Available at:
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zero percent chance of ever randomly happening to grow in Ecuador, while
indigenous peoples may be working with plants that grow in the area, which
tend to grow together, and which tend to grow in natural patterns. Thus,
when considering the artificiality of occurrence, we can distinguish between
two aspects: who directly caused the event and how likely the event would
have occurred without their involvement.

Further, as seen in the Tangabana Pdramo case, both what is introduced
into the ecosystem and the state of the ecosystem at the time of introduction
is essential in understanding how courts approach the question of artificiality.
In other words, if the artificial ecosystem created life where there was none
before, it may be more likely to be considered nature, given the
aforementioned heavier weight on biotic versus abiotic components.
Awkwardly, this also suggests that productive, in human terms, ecosystems
are more definable as nature than non-productive ones. That is why
introducing the artifice of occurrence is necessary because, prima facie, it
seems difficult for the plaintiffs in this case to argue that planting trees violates
the Rights of Nature. Yet if one were to frame it along the lines of “industrial
timber production”, the violation is much clearer. The already ambiguous
meaning and thus implementation of the Rights of Nature only becomes more
difficult when “Nature” itself is undefined.

While the above discussion primarily applies to plant life and seeks to
clarify the concept of artificiality of occurrence, it is also necessary to include
animals in the analysis. Including animals allows for an exploration of the
concept of the artifice of conduct, which is an essential part of the artificiality
question.

3. How Are Artificially Behaving, Biotic Parts of an Ecosystem Treated?

The case of Estrellita involved a chrongo monkey being taken in by a family
soon after birth and raised as a pet for nearly two decades, before being
confiscated by the authorities. The family sued for habeas corpus, which the
court found applied, given that animals are part of the “protective spectrum of
the constitution”.” They specified that animals, through the Rights of Nature,
have rights not just for their role in the ecosystem but as unique rights-bearing
individuals, with “the right to food of an Andean condor is not protected or
guaranteed in the same way as it is with an Amazon pink dolphin”.”* Wild animals
specifically enjoy certain rights to “free animal behaviour” which “protects the
general freedom of action of wild animals; that is, the right to behave according to their
instinct, the innate behaviours of their species, and those learned and transmitted

https://www .rinya.maff.go.jp/j/riyou/goho/jouhou/pdf/h30/H30report nettaib 9.pdf (last
visited Apr. 1, 2025).

70 Corte Constitucional del Ecuador [Constitutional Court of Ecuador], Judgement of Jan. 27,
2022, No0.253-20-JH/22, [hereinafter Estrellita case].

711d., para.98.

22


https://www.rinya.maff.go.jp/j/riyou/goho/jouhou/pdf/h30/H30report_nettaib_9.pdf

BAKU STATE UNIVERSITY LAW REVIEW VOLUME 11:1

among members of their population”.”” This means that humans cannot force
them to act in unnatural ways. Thus, the court specifically took instance with
the fact that Estrellita would often wear a diaper and eat what it considered
to be “human food”.”?

This contributes to our foundational understanding of what the courts
mean when they say “nature”, by specifically distinguishing wild and
domestic animals, and then awarding wild animals (the more “natural” ones)
the right to act the way they naturally do, we see that the court is prioritising
conduct as an aspect of naturalness. Thus, beyond origin, we may say that
there is an artifice of conduct, that how an animal innately acts affects whether
or not it is part of “nature”, and that this is a protected status. One cannot
move a part of the natural environment and bring it into the artificial by
modifying its conduct.

Thus, to summarise the concept of abioticism, it seems the courts are
willing to acknowledge the rights of abiotic components both for their
inherent value and their instrumental value in supporting the ecosystem
processes of biotic components, but overall seemingly less than the value of
the biotic components themselves. To summarise the concept of artificiality,
the main ambiguity rests on what conception of nature the courts have
adopted: the surface view, of all that green stuff and all those animals, or the
metaphysical, the ontological absence of human influence. We have seen that
when the courts need to consider what is “nature”, they have, either explicitly
or implicitly, considered the artifice of origin and the artifice of conduct. The
artifice of origin includes considerations of what being directly caused the
environmental component to be there and how likely it would have arisen
without their intervention. The artifice of conduct describes the actions of the
being in question itself, whether it would have acted in such a way without
the influence of humankind.

B. How is Nature Delineated in Each Case?

Now that we have a clear-as-possible picture of what the court considers
“nature” in the abstract, we may move on to the second question, when in
specific cases, how does the court determine exactly what the harmed entity
is? In other words, if a river is polluted, is the harmed entity the waters of the
river, is it all the organisms and the waters of the river, or is it everything in
the watershed? In their guide, the constitutional court has said this depends
on their “characteristics, processes, life cycles, structures, functions and
differentiating evolutionary processes”.” Such an answer does not help us very
much. Therefore, we attempt to address the two relevant questions: when
does the court need to define the limits of harmed entities and how do they

72]1d., para.113.
731d., para.175.
74 Supra note 50, 30.
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do that?

To the first question, we may begin by dividing cases by whether the
actions have actually happened yet. If plaintiffs are seeking to prevent future
damage ex-ante, it may be that only the core subject of the damage must be
identified sufficiently to prove the case. Further, the court need not order any
restoration efforts, and instead simply halt the action that will hypothetically
create harm. For both reasons, the exact limits of the harmed entity need not
be delineated, and so we may focus on protective actions which seek to
remedy harm ex-post.

Thus, focusing on protective actions initiated ex-post, we may further
divide cases between those focusing on discrete and dispersed harm. We may
define instances of discrete harm as ones in which the preponderance of harm
affects discrete units of the ecosystem (such as specific plants or animals),
while cases of dispersed harm see a gradient of harm stretch across an
ecosystem (such as through waterway pollution). Multiple cases demonstrate
how the RoN repairs instances of discrete harm. In the case of tree felling in
Cuenca, the city cut down dozens of trees along a major road and the city’s
river. After a lengthy analysis in the second instance, this was found to violate
the RoN, and the judge ordered restitutio in integrum, which was simply
replanting new trees.” Similarly, in the case of mangrove removal in Guabo,
a shrimp farmer was successfully sued for removing mangroves to expand his
farm. The judge resolved that the farmer thus needed to first remove all the
farm machinery, water pumps, and the new retaining wall, and then replant
the lost mangroves.” These demonstrate the point that discrete harm is
generally repaired with discrete restoration: if a tree is cut down, just replant
it.

Therefore, we may further narrow our analysis to dispersed, ex-post
environmental harm. Given, by definition, the dispersed nature of the harm
across multiple ecosystem elements, these cases would require some
delineation of the affected entity. Thus, we may use these specific cases to ask
the second question: when nature must be delineated in specific cases, how
do courts do it? To this, we may look at the case of the sewer line bursting
open and polluting the air and waterways of the Flavio Alfaro Canton, or the
case concerning gas flaring in hydrocarbon extraction plants. Both cases
addressed instances of pollution that saturated the landscape and may have
affected human health. Both judges ordered a comprehensive clean-up, with
the judge in the case of the sewage leaking commenting that the government

75 Sala Especializada de lo Penal, Penal Militar, Penal Policial y Transito de La Corte
Provincial de Justicia de Azuay [Specialised Criminal, Military Criminal, Police Criminal
and Traffic Chamber of the Provincial Court of Justice of Azuay], Judgement of Jan. 10, 2023,
No. 01204202205578,[hereinafter Cuenca Trees casel].

76 Tala de manglar en cantén El Guabo [Mangrove Deforestation in El Guabo Canton], No.
07317-2020-00466 (2021).
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needed to “carry out a toxicity or toxicological examination due to the contamination
caused by the discharge of sewage” before they began “the execution of the approved
plan”.”” Similarly, in the Flavio Alfaro case, the judge ordered the relevant
ministries to undertake a number of technical studies necessary for a long-
term plan to repair the issue.”

From such a breakdown, two things are relevant: firstly, rarely must courts
actually define exactly what parts of nature are being harmed, and secondly,
in the specific cases where this must be done, that being dispersed, ex-post
environmental harm, it is such a technical endeavor that the judges tend to
simply order scientific agencies to determine it. Thus, despite the criticism
that the Rights of Nature, by virtue of being a rights-based regime, would
need to specifically identify the exact limits of the harmed, enfranchised
entity, it instead seems to follow the lead of traditional, administrative
environmental law in defining the harmed entity in the most utilitarian
manner, that is, only when necessary and using outside scientific expertise.

Therefore, concerning both the questions of what is abstract “nature” in the
overall purview of the court and how the court jurisdictionally defines a part
of nature to be the plaintiff in specific cases, we may see the court has a
workable framework. Nature seems to be the thing that is biotic, and
sometimes to a less important extent abiotic, and non-artificial, based on its
origin and conduct. Further, in specific cases, the actual plaintiff either needs
not be fully delineated either if the damage has not yet occurred, as simply
pointing to a sufficient part that will experience harm is enough to have the
court order it to be prevented, or if the harm is discrete enough, as the needed
repair is thus equally discrete. In cases that deal with large-scale pollution that
has already affected the landscape, courts do need to delineate the affected
entity of “nature”, yet can have scientific, bureaucratic agencies to do that. The
lack of deeper theory on the concept does introduce some ambiguities, such
as the tensions between the surface and metaphysical conceptions of nature
as well as possible tensions between what the court and the scientific agency
interpret normative matters of environmental restitution, yet these issues are
in no way fatal. Thus, now that “nature” is understood, we can continue to
ask what its rights are.

V. Nature’s Rights

Now that the concept of nature and how it is delineated is clear, we can
determine what its rights are, particularly what rules and actions these rights
prohibit. We further distinguish between actions that have occurred, and so
whose impacts are known, and actions that may occur, and so whose impacts
may only be predicted. Finally, once rights of nature are more deeply

77 Caso contaminacion de rios y aire en el Cantén Flavio Alfaro [Case of River and Air
Pollution in the Flavio Alfaro Canton], No. 13322201900024 (2019).
78 Mecheros petroleros en el Ecuador [Qil Flares in Ecuador], No. 21201-2020-00170 (2021).
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understood, we may analyse how the courts have weighed them against
competing rights.

A. What are the Procedural Rights of Nature?

With an adequate understanding of what “nature” is, we may move on to
its rights. To begin, we may divide them into procedural and substantive.
Procedurally, the Rights of Nature elevates environmental protection in
several ways.

Firstly, constitutional rights trump other forms of governmental or judicial
guarantees. In the case of Unconditionality of Constitutional Mandate 6, the
Constitutional Court reaffirmed the broad hierarchy of Ecuadorian laws:
constitutional law is the highest, organic law is in the middle, and normal law
is the lowest, a reflection of the legal hierarchy established in Article 425 of the
Constitution.” Thus, the Rights of Nature may theoretically trump
environmentally harmful laws passed by the legislature. Importantly, this
means that environmental protection is elevated to the same status as other
guarantees for various economic activities, the rights with which
environmental protection is most facially in conflict. By putting them on the
same level categorically, they may be more equally balanced when in tension.

Secondly, constitutional rights may enjoy faster processing given their
importance, as the judge in the Paramo case stated that “processing must take
priority over other actions within the jurisdiction of the judge who is responsible for
hearing” %

Thirdly, in the specific case of the Ecuadorian court system, the
conventional highest court of cassation is technically the National Court of
Justice. Yet when conflicts involve constitutional rights specifically, they may
be taken up by the Constitutional Court. The Constitutional Court is the only
court to enjoy, albeit limited, precedential-making power,? meaning that
environmental protection may be strengthened through their decisions in a
way that cases involving only technical regulations could not.

Fourthly, the Rights of Nature have universal standing in Ecuador,
meaning that one need not prove a sufficient connection to raise an action,
theoretically solving the issue of standing that has traditionally plagued
environmental law. This is due to Article 71 of the Constitution, which
establishes that “any person, community, town or nationality may demand
compliance with the rights of nature from the public authority” .52

Fifthly, established in the case of Estrellita and emphasised in the
Constitutional Court’s guide, these rights are non-exhaustive, meaning that it

7 Mandate Six Case, supra note 39, 12-13.

80 Second Rio Nangaritza Case, supra note 24.
81 LOGJCC, supra note 31, art. 25.4.1.

82 Supra note 14, art. 71.
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is “not reduced to guaranteeing the rights stated in positive regulatory bodies” %
Thus, the spirit of law takes a stronger position in relation to the letter,
theoretically allowing this legal tool to be used flexibly and to cover fringe
cases.

Together, these reasons help to explain why, despite the RoN’s open
texture and so the theoretical possibility of being only “legal poetry”, some
may see them as impactful. Yet procedural rights do little to prove their
intelligibility, and so we must turn to their substantive components.

B. What are the Substantive Rights of Nature?

In the court’s guide, they particularly emphasised two distinct aspects:
“right to existence, maintenance, and regeneration of life cycles”, demonstrated by
the aforementioned case concerning stone harvesting, and the “right to
restoration”, demonstrated by the case involving the degraded mangrove,
which the court ordered to be restored.®* Thus, based on this choice of
emphasis, we may boil down these rights into two things: environmental
protection and, failing this, environmental restoration.

Numerous times the courts have affirmed that the right to restoration
simply follows the principle of restitutio in integrum, as that court says, “the
full restitution of nature by repairing the damage caused to the physical environment
until returning, as far as possible, to the original ecosystem”.® The important
question should be obvious: what does “as far as possible” mean? Given it is
legally undefined, we may assume that it is defined scientifically on a case-
by-case basis. Yet broadly, one of the purposes of a court system is to function
as a mechanism in which, when a right is infringed upon, one may seek
redress. To separately guarantee that a right may be restored if it is violated
is frankly quite strange. This would be the equivalent of ensuring both the
right to free speech and the right to have your free speech restored if
something were to infringe upon it. One may argue that the right to
restoration has a more specific scope: it ensures that the environment is
directly and physically restored rather than simply compensated. Yet
compensation is almost always monetary payment, and one cannot hand
money to the abstract concept of Nature. Thus, without a more specific
meaning to “restoration”, it may simply be considered the judicial guarantee
to what seems to be the ultimate right of nature: protection. Thus, we may
turn to asking what violates this right to protection, first focusing on rules.

C. Which Rules Violate the RoN?

The herculean effort of attempting to collate exactly what rules do or do not
violate the Rights of Nature can be largely circumvented when one

8 Supra note 50, 40.
8 Ibid.
8 1d., 44.
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understands the concept in relation to administrative environmental law. In
short, the following discussion postulates that the Rights of Nature and
traditional environmental law overlap significantly, meaning it is more likely
than not that any rule or action will either invoke both or neither regime. Thus,
we will attempt to isolate the cases in which the regimes split to understand
better where the Rights of Nature change the outcome of a case. Specifically,
paying attention to two possibilities: firstly, not violating the Rights of Nature
and violating administrative environmental law and, secondly, violating the
Rights of Nature and not violating administrative environmental law.

The first case initially seems difficult, given that the casual understanding
of the RoN as affording greater protections to the environment than
administrative law. On the other hand, many judges have presented a near
opposite perspective, declaring the RoN not relevant specifically because
administrative law already determines a decisive answer, such as we saw in
the first instance ruling of the Rio Nangaritza case.®* Thus, we may ask
whether it can violate administrative environmental law without running
afoul of the RoN?

To this end, it is worth giving credence to the rhetoric of it being a genuine
paradigm shift in environmental law, given its specifically anti-extractivist
bent. For context, the most recent environmental code was written in 2017,
spanning about 90 pages.®” It would be extremely zealous to allege any
violation of 90 pages of technical codes is a genuine rights violation. This is
especially true when one considers that environmental regulations may be
influenced by extractist groups, the very ones the Rights of Nature attempts
to check. For example, in the environmental code, chapter II is devoted to
describing “the environmental powers of decentralized autonomous governments”,
which illustrates the broad powers allowed to local governments.® Either side
of the ideological debate may argue that decentralized policy making is either
good or bad, respectively arguing that local governments may be more subject
to corruption or that they are more connected to the issues at hand. Yet the
recent controversy over oil drilling in Yasuni National Park, in which most of
the citizens of the Amazonian province where the drilling was to happen
voted to drill while the nation at large voted against it, is illustrative to the
point that decentralization does not necessarily lead to environmental
conservation. Therefore, one could easily imagine a host of “environmental”
regulations that are in practice deleterious for the environment, being broken
without violating the more normative RoN.

Yet admittedly, this situation is likely less important than its inverse, the
possibilities of actions that are legal under administrative environmental law

8 Supra note 24.

8 Codigo Organico Del Ambiente [Organic Code of the Environment] (Asamblea Nacional
[National Assembly]), (2017).

88 Id., arts. 25-28.
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and illegal under the Rights of Nature. These situations are the principal ones
in which the force of the RoN would theoretically create different outcomes.
We may divide such a case into two types: administratively permissible rules
which violate the RoN and administratively permissible actions which violate
the RoN. The former shall make up the remainder of this section, and the latter
the next.

The LOGJCC specifies that these complaints of regulatory incompatibility
between norms must be “clear, certain, specific and pertinent” # Thus, we may
review three cases of unconstitutionality the Constitutional Court reviewed
specifically owing to possible conflicts with the RoN. Theoretically, we may
address that laws fall on a spectrum of unconstitutionality: ranging from
completely irrelevant to the rights in question, and so fully legal in its regard,
to directly negating a specific, higher law, making it fully illegal in its regard.
Yet as we will see, the majority of cases fall somewhere in between, often
relying on the broadness of the statutes in question, and their promise to
ensure proper permitting, to be deemed constitutional.

In the case of the Unconstitutionality of article 86 and 136 of the
Environmental Regulation for Mining Activities (RAAM), the plaintiffs took
particular issue with the fact these two articles allowed for the diversion of
waterways for mining activities. They alleged such activities pose a higher-
than-acceptable amount of risk for environmental well-being and thus should
be deemed as in violation of the RoN. The defence argued that such activities
could only be performed with the proper permitting, which would ensure any
undue harm to environmental quality. The justices ultimately ruled in favour
of the plaintiff on procedural grounds, given that the RAAM had wrongly
allowed such a practice because it had not been given the express
authorization to do so by the organic law above it, the Organic Law on Water
Resource Uses and Exploitation (LORHUAA). Yet the justice went further to
additionally rule on the merits, and concluded that water diversions “are not
in the abstract incompatible with the rights of the nature to have its existence fully
respected... This is because the aforementioned authorizations or permits must
necessarily have the objective of ensuring that said rights are not violated” .*°

Thus we may say that rules may permit actions, no matter how prima facie
egregious, if those rules include a need for permitting, as seen in the case of
the Unconstitutionality of the Mining Law in Part II.B, and such a regime
tlows from the organic law. The justices defend the breadth and necessity of
organic law’s power to enable action owing to their “greater deliberation and
democratic legitimation” *' Yet they further warn that permitting is no “mere
administrative procedure, since this could lead to irreversible damage and violations

8 Supra note 31, art. 79.5.b.

% Corte Constitucional del Ecuador [Constitutional Court of Ecuador], Judgement of Jun. 9,
2021, No. 32-17-IN [hereinafter Unconstitutionality of the RAAM Case].

911d., § 49.

29



APRIL | 2025 ENVIRONMENTAL LAW

of the rights of nature... [and] must ensure the integral respect of nature and the
regeneration of its life cycles, structure, functions and evolutionary processes” .%?
Such statements now force us to ask, how does one ensure this permitting
system is more than a “mere administrative procedure”?

In the case of the Unconstitutionality of the Organic Code of the
Environment, restrictions on development in mangrove forests to be skipped
with express authorization from the national environmental authority and a
promise to reforest, allowed infrastructure to be built in mangroves, allowed
monocultures to be established the plaintiffs sued over a number of articles
that, in turn, allowed certain to prevent deforestation, and failed to set specific
prices for the penalties associated with timber felling violations. The defence
rested most of its argument on the idea that anything done under the code
required some kind of government oversight and, generally, a permitting
procedure, and this oversight would ensure the Rights of Nature would be
respected. In turn, the court decided that, firstly, the allowance of
development in mangrove forests via exceptions from the government meant
that “discretion is allowed that is contrary to the nature of the constitutional norm
that protects the rights of nature”** and so is unconstitutional. Despite this,
infrastructure is allowed when permitted, owing to its important public
benefit. Further, it is fully illegal to establish monocultures to prevent
deforestation, as the constitution expressly prohibits this, thus making it
unconstitutional. Lastly, the argument on timber violation prices were
ignored, as it is beyond the scope of constitutional analysis.”

From this, we can gather important points. Firstly, any amount of
government permission, such as through a simple nod, is not inherently a
guarantee of the Rights of Nature, meaning the authorization process must
have at least some substance. Yet at the same time, environmental laws need
not be so granular that they establish specific fees, as that may be devolved to
administrative regulations. Further, as is the idea of judicial review, laws
cannot be the literal logical negation of higher laws, yet they may go against
some of its principles, such as environmental integrity, if it is to balance
against a compelling reason, such as development. Thus, we can somewhat
narrow down the concept of rules that create a permitting regime with
“integral respect” to require a process that requires standardized, non-ad-hoc,
steps, but need not go so far as to specify the dollar amount of fines.

Yet this definition is still lacking. One is forced to ask, assuming the rule
that allows an activity does not directly contradict a higher rule, and thus
respects the concept of legal reserve, how substantive must the permitting
process be? This will be more specificially addressed in the Los Cedros case.

221d., § 75.

9 Corte Constitucional del Ecuador [Constitutional Court of Ecuador], Judgement of Sept. §,
2021, No. 22-18-IN/21 [hereinafter Unconstitutionality of the Environmental Case], § 71.

94 Ibid.
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Thus, we may say that environmental laws seem to comply with the RoN
if they, procedurally, respect legal reserve and do not violate higher laws, and,
substantively, are between the situation of at least having some enforced
procedure (in other words, not being able to be ignored with the permission
of the authorities) and having specific prices set on violations, with the happy
middle probably including things like environmental impact studies and
yearly auditing. While the above may sound critical of the court, this regime
is likely the optimal situation. Again, the LOGJCC sets a high bar for
unconstitutionality as incompatibilities that are “clear, certain, specific and
pertinent” > With the Rights of Nature as open-textured as they are, it is
difficult to imagine many clear or certain rule-incompatibilities.

Nor should conflict norms necessarily be sufficient, as if a court were to
stray into such grounds as deciding cases based on conflicts between ill-
defined norms, they risk becoming judicial activists, thus violating the
nonpolitical character of the judiciary that is inherent to the separation of
powers. This is not to say they should renounce all attempts to apply for
judicial review with the RoN, as even the availability of such a procedure may
cause others to take it more seriously. As Jaffe reminds us “This function
[judicial review] may be patently exercised only spasmodically but its availability is a
constant reminder to the administrator and a constant source of assurance and
security to the citizen” .* Thus, we may say that the Rights of Nature do not lend
themselves to necessarily forbidding rules whose spirits are anti-
environmental, but still serve to prevent those laws who violate basic legal
principles, like that of legal reserve and hierarchy. Thus, we may move on to
asking what specific actions, even when permitted by the administrative state,
violate the Rights of Nature.

D. Which Future Actions May Violate the Substantive Rights
of Nature and How Does Regulatory (Non-)Compliance
Affect This?

In the question of the legality of discrete actions in the purview of the
Rights of Nature, we may divide them into two types, to populate the next
two sections: future actions, which tend to invoke the precautionary principle,
and past actions, which tend to invoke protective actions. To analyse future
actions, we may look at the Los Cedros case, one of the most noteworthy
examples of the RoN being used by the Ecuadorian Constitutional Court. As
we will see, the case also allows us to examine the relationship between
regulatory environmental law and the RoN, as well as demonstrates different
conceptions of scientific probability.

Factually, Los Cedros is a protected forest, which acts as a buffer zone to

% Supra note 31, art. 79.5.b.
% Louis Leventhal Jaffe, Judicial Control of Administrative Action, 325 (1st ed. 1965).
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the Cotacachi-Cayapas National Park. ENAMI EP, the national mining
company, was granted a permit for mineral exploration. In the first instance,
local government officials sued on the grounds that the granting of such
concessions and licenses ignored the protected forest status of the area, *” the
required steps to receive the permit were improperly met, and together these
issues amounted to a violation of the RoN.*

In the first and second instances, both sides were largely talking past each
other. The community’s arguments focused partially on technical, regulatory
violations, such as building footpaths too large. Yet they focused more so on
the argument that no matter if the regulations were fulfiled or not, the RoN
was still being violated by the end result of environmental destruction. They
claimed that successful permitting does not equate to a non-violation of rights,
and that “the National Environmental Authority must verify that mining activities
are sustainable and do not affect the rights of nature”.* One amicus curiae takes
this further, by explaining that “there is a deficient normative premise, which
includes an analysis of legal regulations (Mining Law, Secondary Environmental
Regulations) that account for an analysis of legality unrelated to the nature of the
protection action.... there is no chain of arqument that allows reaching profound
conclusions regarding the violation or not of certain rights”.1%

In contrast, the Corporation’s arguments barely touched any consideration
of rights or the spirit of the law, focusing strictly on their compliance with
license requirements and technical regulations. 1!

In both cases, the judges agreed with the Corporation, with the first
explaining that a rights violation is something that violates the “minimum
core” of a right, causing serious and irreparable damage, while this case only
sees a limitation of a right, which, given the need to balance rights, is
justifiable.’® The second follows similar reasoning, agreeing with the
Corporation given that nothing that explicitly goes against the regulations of
a protective forest occurred.'®

97 Unidad Judicial Multicompetente con Sede en el Cantén Cotacachi [Multicompetent
Judicial Unit with Headquarters in the Cotacachi Canton], Judgement of Jul. 23, 2019, No.
10332-2018-00640 [hereinafter First Instance of Los Cedros].

% As an aside, there was some confusion over the actual status of the land throughout the
case (particularly between “what is a protective forest, a protected area, and an intangible
zone”), but in the end, it was determined to be a protective forest, meaning that it has a
higher level of protection without any unique, categorical protections, thus having little
impact on the case. From: First Instance of Los Cedros, supra note 97, 5.

% Ibid.

100 [4,, 31.

1], 5.

10214, 8.

103 Sala Multicompetente de la Corte Provincial de Imbabura [Multicompetent Chamber of
the Provincial Court of Imbabura], Judgement of Jul. 25, 2019, No. 10332-2018-00640
[hereinafter Second Instance of Los Cedros], 93.
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In the third and final instance, the plaintiffs appealed on the grounds of
legal certainty, arguing broadly that sporadically and forcefully applying
imprecise laws, such as that of the RoN, degrades the certainty people have
in their legal system. The Constitutional Court disagreed with the first
instance judge’s perspective that these issues were “purely administrative
matters whose judgment corresponds to the ordinary justice system”,'* and instead
chose to analyse this in the framework of a precautionary principle being
employed to safeguard a constitutional right. Thus, based on Constitutional
articles 396 and 73, they divided the exercise of the principle into three parts:
1) the verification of a serious threat; 2) the verification of a lack of scientific
certainty; and thus 3) the necessity for the state to take timely and effective
protective measures. After establishing that the first two conditions are
present, the court ordered a stop to all mining activities in Los Cedros to fulfil
the third step.1®

This ruling ultimately presented an unclear perspective on the relationship
between the RoN and the environmental regulations necessary to grant
permits. While RoN operates as constitutional rights, permitting is governed
by regulations or laws, making them theoretically independent, though they
are intertwined in practice.!% Particularly, if we believe the court that this is a
matter outside of ordinary justice then there are two distinct ways to view the
theory of the case: either that the compliance with the regulations was so
minimal that it was void, meaning the permits were granted illegally in the
purview of administrative law, and this contributes to the rights violations or
that the letter of the regulations was technically followed to a minimal extent,
meaning that they were granted legally in the purview of administrative law,
yet the actions themselves ended up being constitutionally illegal through
their effects. Both the Constitutional Court’s reasoning in the final instance
and the defence’s reasoning in the second instance seems ambiguous to this
point.

The first interpretation is shown when the court reminds the defence that
“the mere granting of a permit or license does not replace the obligation to carry out
technical and independent environmental studies that guarantee the rights of
nature” 17 In other words, they are saying the established, legal obligations for
environmental impact studies had not been met, and give the example of the
possible impacts on the endangered Andean bear as a bright-line violation of
Article 73 of the Constitution, which expressly prohibits the extinction of
species.!®

104 Corte Constitucional del Ecuador [Constitutional Court of Ecuador], Judgement of Nov.
10, 2021, No. 1149-19-JP/20 [hereinafter Final Instance of Los Cedros], § 41.

105 ., § 348.b.

106 Sypra note 39, 12-13; Supra note 13, art. 425.

07 [d., § 131.

108 Constitucién supra note 13, art. 73.
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The second interpretation is seen in the judge’s lamentation over the
conduct of the mining company, stating that the process of environmental
investigation was “reduced to the entry of data into a computer system and the
automatic issuance of said record, without verifying that there was an analysis” 1%
The judge further says that the Environmental Management Plan is
insufficient because it is “limited to listing in a general way activities to be carried
out by the company involved, without further analysis” .''® Thus, much like the
defence of the second instance claiming that the company violated its own
plan by promising to only build footpaths violated, which must mean that
there is no issue and so no point to the case, or if a when “strictly necessary”
and, in the end, building a large number of them, one can see how the above
actions feel like they are invalidating the spirit of the regulations, even if they
are not dispositive violations.

Of course, the defence’s line of reasoning throughout the entire case
consistently inverts this: they claim that either no regulation was violated, or
if it was, the issue should be reduced to a mere regulatory matter, and
therefore fall under ordinary jurisdiction rather than constitutional. Such an
understanding of the case, or even of legal rights in general, would make no
room for the Constitution and would thus render every right that has
corresponding regulations to be non-judicial, an impossible and absurd
conclusion.

Ultimately, the distinction between these two lines of reasoning depends
on what it means to violate a rule, specifically whether an egregious violation
to the spirit of a regulation is sufficient to declare it breached. Whereas the
first instance judge recited paragraph upon paragraph of technical regulations
the mining company needed to follow and had complied with,!"! the final
instance judges interpreted this compliance as mere data entry into a
computer, an act of fulfillment so minimal it was possibly illegal.!'? Even if we
cannot decide between these two interpretations, at least without trying to
find an affirmative answer to what vehicles aren’t allowed in the park, we may
at least comment on what each actually makes illegal.

To the interpretation that the permits themselves were void owing to the
minimal level of compliance, we may note that the court orders all its
“infralegal requlations” about the Rights of Nature to be adopted, without ever
codifying or specifying what those are supposed to be. From a close reading
of the case, we may attempt to systemise these infralegal regulations as
demands that for the issuance of mining permits:

1. “each individual case... must be evaluated, with technical and scientific

19 ]d., §137.

o Id., § 140.

1 Sypra note 97, 6.

112 Final Instance of Los Cedros, supra note 104.
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information”,'® and be...

2. “preceded by studies of environmental assessment or risk that accounts for the
biodiversity of the respective ecosystem”'* which include...

3. “specific and substantiated scientific information on the impacts on the rights of
the nature” "> which aim to...

4. “ensure that the authorization will not lead to the extinction of species, the
destruction of ecosystems and permanent alteration” 11

In contrast, the court does not allow the issuance of mining permits from,

1. “listing in a general way activities to be carried out by the company involved,
without further analysis appropriate to the reality of the biodiversity,” 1V or...

2. “the entry of data into a computer system and the automatic issuance of said
record, without verifying that there was an analysis by the environmental
authority,” 118

Given that this interpretation specifically finds issue with violating the
spirit of the regulations, it seems appropriate that it was not a bright-line
standard that was issued, but a series of warnings. If a bright-line standard
had been issued, that would amount to a substantive change of what the
regulations actually are. These infralegal regulations may be especially
helpful given the nature of the contested regulations themselves. In the first
instance ruling, the judge almost exclusively focuses on procedural
regulations, with little care to their outcomes or ends. It is about going
through the motions.!® As the previously discussed issue of solely rule-based
regimes made clear, some end goal is necessary to orient and contextualise
the procedures. Thus, we may say that it seems that the RoN functioned to
reemphasise the intent of the regulations by reminding the court of their
constitutional importance, thus inviting stricter scrutiny of their fulfillment,
even if there is no bright-line rule of what that fulfillment is. This would cause
the unconstitutionality and administrative illegalness to be self-reinforcing
states.

To the interpretation that the permits were valid but the action was
nevertheless constitutionally illegal, we may now return to the question of
what makes an action illegal to the RoN even if it is fully legal under
administrative environmental law. This returns us to the precautionary
principle, which in Los Cedros, the court breaks it down into three parts: 1) a
potential impact; 2) a lack of scientific certainty that this impact will occur; 3)

1314, §218.
4., §131.
15 1d., § 130.
16 Jd., §218.
17 1d., § 140.
us Id., §137.
119 Sypra note 97, 6.
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and if the previous conditions are met, a necessity of the state to take time and
effective protective measures.'’” When asking what triggers the principle, we
may combine them to ask, how do the level and potential of threat combine
to approach or surpass the threshold necessary for judicial action.

The potential, or uncertainty, of the harm is interchangeably used to refer
to two distinct concepts in this case. Firstly, in the sense that there is some,
theoretically determinable, percentage chance that this is the true value of
how likely the harm is to occur. This seems to be what the court is referring to
as “relatively clear or possible effects of an activity or product”.'? Yet, this seems to
switch meaning when the majority opinion later says that the high degree of
ecosystem complexity would rule out the possibility of scientific certainty,
even with the appropriate studies.’?? Of course, in reality, ecosystem
complexity has no effect on what the true value would be, it would only affect
how close our estimations could be to the true value, in other words, the
margin of error of any study. Judges Quevedo and Marin’s concurrent vote,
take clear issue with this, pointing out it is contradictory to fault someone for
not having certain studies when, if they did have those studies, they would
be insufficient anyway. The dissent is further correct in stating that “The ruling
does not explain why the Court, without relying on technical support, would have the
ability to decide a priori what is scientifically demonstrable and what is not” 1%

Thus, the court is not just suggesting that the traditional understanding of
the precautionary principle is at play, in which the courts have to respond to
an established risk with an eye towards prevention, but moreover, even the
possibility of a possibility of risk may be too much, particularly when that
second-order possibility is particularly large (in other words, there is an
expectation of a large margin of error).

Thus, it seems we cannot determine any bright-line rule for how small a
chance of harm surpasses the threshold for a company to prevent the
application of precautionary measures to ensure the RoN. We may at least
conclude that independent of that percentage chance, the margin of error of
this chance must be fairly low.

We may now focus on what level of harm, independent of bright-line rules
and without the doubt that comes from unenthusiastic regulatory compliance,
is enough to violate the RoN. Given that the level of harm and the probability
of that harm are inseparable when determining if a violation will occur in the
context of the precautionary principle, we instead must look at cases where
the probability of harm is 100%, to independently isolate the threshold of
harm necessary to violate the RoN is. This forces us to consider instances of
past harms, in which courts have been asked to decide whether they deserve

120 Sypra note 104, § 62.
12114, §62.2.
12]d., §125.
123 ]d., §115.
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protective actions, specifically because they violate the RoN.

E. Which Past Actions May Have Violated the Substantive
Rights of Nature?

To understand what level of harm needs to have occurred to trigger a
protective action under the RoN, independent of administrative law
violations or unenthusiastic fulfillment of permitting requirements, one may
turn to the case law to try to find some threshold, only to find immediate
inconsistency: in the aforementioned case of earthworks in Puyango, a RoN
violation was declared owing to the deposition of the rock and soil into a river
from the digging of a foundation for a single building,'** while the later RoN
case of Condor Mirador (Mining) concerned the deposition of the rock and
soil from an entire mining operation being dumped into a river, yet found not
to be a violation of the RoN!"*

Yet even if we cannot create such a rule, we may possibly ask if there is a
lower bound for sufficiency, in other words, is there a lower threshold, the
smallest amount of harm that may still be a violation? As an example, in the
aforementioned case of the tree fellings in Cuenca, we saw the city was held
in violation of the RoN owing to the felling of only dozens of trees.!® As
another, the singular act of a family keeping a wild animal as a pet was
enough to violate these rights in the case of Estrellita.!”” Admittedly, these
cases do not inherently create the lower threshold, given that there may be
other, lower cases that the author is unaware of, or that future cases may find
a violation of these rights owing to even less severe instances of harm. Yet they
do give us a sense that judges are willing to entertain, even confirm, instances
of rights violation that are seemingly miniscule. So why not entertain cases of
vastly larger scales of damage? Two lines of reasoning seem present in the
aforementioned cases which may contribute to this seeming inconsistency.

Firstly, economic cost-benefit analysis may not be formally calculated by
judges, but one need only be passively familiar with the Tellico Dam
controversy'? to understand the basic principles of rational decision-making
lend themselves to some proportionality in environmental protection.
Statutorily, Article 283 of the constitution recognises that “The economic system
is socially oriented... it tends towards a dynamic, balanced relationship among
society, State and the market, in harmony with nature” '? This is seized upon by a
number of judges, not least Judge Martinez in a dissenting vote to Los Cedros,

124 Puyango Earthworks Case, supra note 21.

125 Primera Sala Civil, Mercantil, Inquilinato y Residuales de Zamora Chinchipe [First Civil,
Commercial, Tenancy and Residual Chamber of Zamora Chinchipe], No. 1711120130317
126 Cuenca Trees case, supra note 75.

127 Estrellita case, supra note 70.

128 Louis P. Cain & Brooks A. Kaiser, Public Goods Provision: Lessons from the Tellico Dam
Controversy, 43 Natural Resources Journal 979 (2003).

129 Sypra note 13, art. 283.
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who councils that “it is not feasible to grant these rights [the RoN] an all-embracing,
absolute or prevalent nature over other rights or constitutional norms, reaching the
point of excluding all extractive activity” .'*® In short, the Rights of Nature must
be applied with a consideration of the economy.

Secondly, we may consider the influence of negligence, or a failure to
exercise reasonable care. This is relevant when one acknowledges that
extractive projects always require some minimal amount of unavoidable
environmental harm, such as the removal of the metals from the earth that
mining operations seek, and often tend to involve other amounts of negligent
harm, whether from cost-cutting, reckless, or accidental behaviour. The large
rhetoric around economic-environmental balance in the constitution
contributes to the idea that unavoidable harms should not be subject, or at
least be less subject to scrutiny. On the other hand, damages coming from
negligence have, by definition, less defence to them, given that they were not
necessary, and so are likely more applicable to Rights of Nature violation
charges. This mirrors the additional scrutiny that negligent harm (specifically
“due to accidents, incidents or poor application of environmental
management plans, or due to major non-conformities”’®!) invites in the
context of having mining permits revoked. This further fits with the theory of
the Cuembi Triangle case,'3? given that the court’s order to reformulate the
plan was to allow them more time for due diligence, which could have led to
an optimisation, and so less non-necessary infringement, of the rights in
question.

This is more obvious when we look at the weakness of RoN arguments
which allege a RoN violation from the necessary harms of an extractive
project. For instance, take the Condor Mirador (Mining) case, in which the
plaintiffs tried to allege that mining activity in the area should be prevented
owing to the possibility of “contamination of soil and water, noise and air
pollution, elimination of vegetation cover, elimination of forest in an area of at least
2000 hectares...”1® This is equivalent to arguing that a specific dam is in
violation of the RoN for reducing the downstream water flow. Without any
damningly negligent details about that harm, judges are effectively being
asked to outlaw entire industries. These damages, while unfortunate, are at
least partially inherent to the activity in question, to rule them as illegal would
be a dramatic use of judicial power.

As its logical inverse, presenting negligent environmental damages

130 Corte Constitucional del Ecuador [Constitutional Court of Ecuador], 10th of November,
2021, Saved Vote by Judge Martinez for Sentence No. 1149-19-JP/20, § 20.

131 Reglamento Ambiental de Actividades Mineras [Environmental Regulation on Mining
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provides a stronger case for RoN violations. Take the case of the Biodigesters
in the Tsachila Peripa Commune. A corporation had established several pig
farms, whose pollution was affecting the community. The company
announced they were building biodigestores, to turn the pigs” methane into
fuel, which caused the community to allege this would cause a violation of
the RoN. The court decided that “the concern of the plaintiffs about the impact on
the environment is legitimate not because of the installation of the biodigesters, but
because of the way in which they could function, if the essential, adequate and timely
monitoring is not carried out”'® In other words, the issue was not the
unavoidable harm, but the risk of negligent harm that could arise from the
improper conduct.

This further helps to explain the theoretical confluence of administrative
environmental law and the RoN. Given that the point of environmental
regulations is largely to limit the avoidable environmental damage of
extractive projects, when a party only complies with them in the most box-
checking fashion possible, the likelihood of negligent damages is likely to rise.
In short, the less necessary the harm is, the less defensible it is.

Thus, while there is no bright-line rule for how much harm triggers the
RoN, we know that it is modulated by the economic benefit and the level of
negligence of the harm. Interestingly, recalling our earlier examples of some
of the smallest harms that have successfully violated the RoN, we can see the
dynamic between these three variables play out. In the case of tree felling in
Cuenca,’® the level of absolute harm was quite low, yet there was little
justifying economic benefit (given it was done for aesthetic reasons), and
could be said to be fully negligent, given that it was a completely avoidable
action that city voluntarily undertook and could have chosen to rectify at any
time (via replanting) prior to the case. Similarly, in the case of Estrellita,!*
which also had an overall quite low level of total harm, given it had to do with
the attempted domestication of a single animal, also displayed no justifying
economic benefit nor was the harm in any way unavoidable, and on the
contrary, was likely a completely-economically neutral and optional exercise
of harm. Therefore, we may treat these three principles, the absolute level of
harm, its economic justification, and its negligence, less as prongs of any test,
but as independent variables and so, even if one is low, the high degree of the
others may counter to still create a violation.

Returning to our question on future violations, we saw that it was
principally based on both the probability and severity of harm. We dissected
the variable of probability into the probability itself and its margin of error
and then to isolate and understand how the level of harm is treated, we turned
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to cases that hinged upon past, discrete action. In these cases, we saw the
severity of harm was modulated by how economically justifiable and how
negligent it was. Altogether, these five considerations — 1) probability of harm,
2) margin of error in probability, 3) level of harm, 4) economic justifiability,
and 5) negligence - present a, if not taxonomical, list of considerations that
courts seem to consider when considering if an action will result in a violation
of the RoN. This naturally prompts us to ask exactly how the RoN is balanced
with competing rights.

VI. How are the Rights of Nature Balanced Against
Competing Rights?

Finally, we may take up the challenge of the Galapagos Carretera case
judge, who noted the necessity to “go a little deeper”'™ on the balance of the
RoN and competing rights. Some have argued that proportionality in
constitutional law is a “universal standard of rationality”, such that “the
interference with rights must be justified by reasons that keep a reasonable relation
with the intensity of the interference” .38 This is relevant if one considers Duarte’s
ideas on social claim rights, meaning those that depend on some positive,
government action that enforces one’s rights by enforcing another’s duty to
not infringe on those rights, such as the rights of nature. He explains that the
common situation is one of economic scarcity, and thus these rights will not
be fully enacted.’ Thus, the question is what does that RoN balancing
concrete look like? While the earlier section showed when balancing is not
necessary, and when it is how the procedure may minimise non-necessary
infringement, we have yet to address cases in which the Court substantively
balanced competing rights. To date, Ecuadorian Courts have, at least,
considered how the RoN interacts with a plethora of cultural rights, various
property rights and the right to free internal migration.

A. Balancing between the Core and Periphery of Rights

We previously identified that courts need not practice balancing when the
norms were in direct logical conflict, as such norms cannot be balanced, or
when they were so vague that any conflict is theoretical at best, leaving little
to actually balance.’® We found that balancing was the realm of “middle
cases”, which hinged upon substantive norm conflicts whose full fulfillment
of either would lead to non-total yet non-zero infringement of the other.

This is further refined in the case of the Ley de Galapagos, in which the

137 Santa Cruz Highway Case, supra note 22.
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plaintiff sued the Federal government for a law which restricted internal
migration to the islands, accusing this of being a form of unconstitutional
discrimination.!*! For context, this law was actually implementing Article 258
of the current constitution, and similar provisions existed even in the prior
constitution.’? Given this, the plaintiff argued for a near-natural law type of
argument, claiming the discrimination went against a laundry list of
constitutional rights (1, 3, 4, 6, 10, 11, 40, 61, 64, 66, and 424), while the defence
simply pointed out that the action is constitutionally approved and that
restricting migration to the fragile Galapagos islands was important for the
RoN. In response, the court found that this really was not a case of rights
balancing, given that the constitution plainly states that this is a legal
behaviour, and given that the law itself was explicitly constitutionally enabled
and important for the RoN as a norm, it was not unconstitutional.!*3

From this case, we can observe an interesting interpretation of the idea of
balancing. The fundamental case contrast in the case is between Article 11,
part 2, which reads “All persons are equal and shall enjoy the same rights, duties
and opportunities. No one shall be discriminated against for reasons of ethnic
belonging... migratory status”'** and Article 258 which explicitly
discrimination based on migratory status. While the court’s decision about the
specific law is understandable, in light of the desire to apply the highest and
most specific rule available, it largely ignores the broader issue that the
constitution itself seems to include a severe contradiction, which should
naturally lend to rights balancing. Yet the court seems to oscillate on the
question of whether any rights have been infringed or not, stating in the
conclusion that the law “does not threaten the unity of the Ecuadorian State, nor
the rights, freedoms and opportunities of citizens; nor against the principle of equality
before the law, nor the mobility or migration, which, as has been analysed, the limits
[which] arise from one’s own Constitution” .14

This argument is strongly reminiscent of the first instance judge in Los
Cedros, who made a distinction between the “minimum core”'¥” of a right and
the whole of the right, only the infringement of the former being an actual
violation, given that rights are not absolute. In the case at hand, the judge
seems to consider that the law does limit the more generalized rights of
equality (such as in regard to migratory status), but does not infringe on their
core, likely because it is not the generalized right to migration which is at

141 Corte Constitucional del Ecuador [Constitutional Court of Ecuador], Judgement of Apr.
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issue, but a very specific instance of it. Analogously, the right to free speech
in the US may be rightfully infringed by rules which prohibit speech that leads
to imminent public harm, but is wrongfully infringed by rules that prohibit a
substantial amount of constitutionally protected speech. Applying the logic of
the overbreadth doctrine, we may understand proportionality to allow for the
limitation of a right in the form of specified, peripheral carve-outs. Thus, it
seems that the Court may also be uninterested in balancing rights in some of
the aforementioned “middle cases”, those of substantive norm conflicts
whose full fulfillment of either would lead to non-total yet non-zero
infringement of the other. Yet important, this is because the above case is not
truly one of the middle cases. This is owing to the fact that the full fulfillment
of the Ley de la Galapagos would only infringe on the periphery of the right
to free migration, given that the vast majority of instances of internal
immigration would be unchanged, yet the full fulfillment of the right to free
migration would fully infringe upon the core of the Galapagos Authorities’
special right to control migration, as it would simply remove that privilege
from them and give it the migration-governance privileges of any other
government. There is an asymmetry between the two rights, given that the
core meaning of one is located within the periphery of another, thus forcing
the judiciary to decide for the one whose core is in peril when they are in
conflict. Yet the core of any right is more identifiable when it is more narrow
and specific, thus it seems to emphasise that lex specialis derogat legi generali.

B. Balancing the Core of Rights

As a whole, this case gives a paradoxical perspective on the RoN. On one
hand, the court did rule in favour of the RoN, given that it upheld the
migratory restriction to the Galapagos and so could be said to have upheld its
conservation."® On the other hand, it suggests that rights balancing only
needs to be performed when both the cores of two rights are in conflict. Yet it
also seems to suggest the court privileges rights with narrower or more
identifiable cores, which is difficult for the RoN given its open texture.
Imagine that, as allowed by Art. 407, the president and assembly approve
of the extraction of natural resources in a protected area, such as what was
recently done for oil drilling in Yasuni National Park. For activists to sue on
the grounds of the RoN seems an uphill battle, as deciding against the
President would be to directly violate the core and straightforward meaning
of one constitutional rule, while deciding for the President could easily be
seen as a permissible limit to the periphery of another constitutional set of
rules, the RoN. Thus, it seems the severity of a rights infringement in the
context of another rights infringement has less to do with the action itself or
the importance of each right, but the scope of the rights. Thus, genuine rights

148 Galapagos Law Case, supra note 141, 17.
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balancing seems to occur most appropriately when both rights symmetrically
infringe onto each other’s core meanings when fulfiled. Thus, we may ask
what the Court’s requirements are in these cases.

One example of such a case involves a shrimp farmer in Cayapas, who had
a farm in the mangroves that was eventually decided to be a part of the
Mataje-Cayapas Reserve. Unlike his neighbours, he held out from being
evicted, arguing that his constitutional rights to work and property defend
him against government eviction, something which in the first and second
instances judges agreed with. Yet in the Constitutional Court, the judges
argued that the past judges failed to consider the RoN, forcing them to ask
whether these judges violated due process of the use of public powers. This
was broken down into three considerations, whether the previous rulings
were reasonable, or based on constitutional principles, logical, implying a
coherence between premise and conclusion, and understandable, enjoying
clarity of language.'>

They found the previous courts failed the reasonability standard, given
that they “did not at any time examine the existence or not of a violation of the
constitutional rights of nature,” for instance they “should have included the study
of the potential impacts that the production process in aquaculture generates on
nature”. ™ Thus, the ruling was overturned and the case was sent to be retried,
and by establishing that the “reasonable, logical, and understandable”*? standard
was applicable to the RoN, the Court set the precedent that cases involving
environmental harm must at least consider the RoN in their analysis. This is
further seen in the recent selection by the Constitutional Court of the
Dulcepamba Dam case for their review, in which their reasoning was the
same, that the second instance judge failed the reasonability prong by failing
to consider the RoN." Now that we are sure courts must consider the RoN in
relevant cases of rights conflicts, we can move on to asking how they do so.

For this, we may look again at the Cuembi Triangle case previously
described, where the government attempted to create a protective area on the
lands of indigenous peoples, which would have, not formally but in practice,
restricted their rights. In this case, the technical, text-based, non-conflict of
norms was not enough. Instead, the court took a more de facto understanding
of the situation, for instance acknowledging that many historic communities
lack formal titles to their land, and despite this introducing certain legal
issues, they were still the owners of that land, and so the exception for
communities with titled land was not sufficient to ensure their rights.'> In a
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similar vein, the exception for sustainable “harvesting” activities was simply
too vague to count as genuine assurance that they would be able to maintain
their food-gathering practices and collective way of life.’®® Thus, clear
instances of potential rights violations cannot be hand-waved away with
technicalities. This de facto understanding is further likely a necessary
component of the previous point on ensuring the only the most necessary
infringement of each right occurs in the context of rights balancing.

C. The Panoply of Factors when Balancing Nature’s Rights

Thus, in summary, as we previously established, the RoN is transversal and
erga omnes, and so all competing rights have the potential to be balanced
against them, including various rights concerning culture and autonomy for
indigenous peoples, the right to migration, equality before the law, property,
and work. The balancing procedure should lead to conclusions that are
reasonable, logical, and understandable, and specifically to be reasonable, the
RoN should be analysed in cases where it is contextually appropriate. Yet even
then, balancing need not always be necessary, as to be balanced, the rights
must infringe each other in the same way, either both to the periphery or both
to the core. When balancing is done, the severity of the violations to each
should be unavoidable, in other words, one right should not infringe on
another in an unnecessary way. This necessitates a de facto, practical
understanding of how each right will be limited, rather than relying on
theoretical promises that any given right will be respected.

In the previous section, we identified that when a court was asked whether
a RoN violation had occurred, specifically allowing us to momentarily skip
questions of future possibility and scientific uncertainty, their analysis
included elements of the total level of harm, the economic benefit of that harm,
the negligence of that harm, and the rights balancing of the case, the final
aspect of which we now have a more complete understanding of.

In the section prior to the previous, we attempted to identify the elements
that courts analysed when asked to consider whether a future action would
violate the RoN. This effectively boiled down to the likelihood of the harm
and the severity of the harm. We identified that the likelihood meant not just
the chance of the harm in question, but the margin of error of that understood
chance.

Together, these three sections attempt to present a taxonomical description
and analysis of the elements that Ecuadorian courts, especially the
Constitutional Court, have paid attention to over nearly two decades of
analysing the Rights of Nature.

Further, in a much earlier section, we attempted to understand what the
court considers to be nature, and found it rested principally on two variables:
being free from human influence and including biotic life. Further, the

155 I, § 147.
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previous discussion of how these two variables combine in creating “nature”,
was telling in so far as how the Rights of Nature can be analysed. For instance,
we may say that there is evidence that when courts analyse the RoN, they at
least sometimes pay attention to the absolute amount of harm, its economic
justifiability, its negligence, and how it affects rights balancing, but we cannot
actually say how these variables are themselves weighed against each other.
Thus, we may admit that this analysis leaves much unanswered. Yet, even
from such a limited analysis, we have been able to start to understand how
courts reason on these questions and what variables they include. We may put
the utility of such an analysis to the test by asking whether it allows us to
answer the questions posed at the beginning of the piece.

VII. Responses to the Initial Five Sui Generis Issues
We may finally address, in turn, the five criticisms of the concept of the
RoN presented earlier.

A. Anti-Human Rights

The first criticism was that the RoN is anti-human, usually framed in such
a way as to argue that they hurt human well-being by hurting their economic
well-being. To this, we have seen that the Ecuadorian courts are willing to
consider competing human rights and reprimand lower courts for failing to
properly balance them, as in the Cuembi Triangle case.'® Further, as we saw
in Los Cedros, judges have argued to consider the economic considerations of
applying the RoN.' Together, these examples reinforced via practice the
statutory obligation that the RoN be applied transversally, in conjunction with
the existing corpus of rights. Limiting and violating rights are not the same,
and to balance rights inherently involves competing rights being infringed to
some, theoretically acceptable, extent. Therefore, we may say this criticism is
partially true, the RoN is often antagonistic to human interests, but to allege
that they overpower or trump human interests would be unfounded.

B. The Limits of Nature

The second criticism was that the RoN suffers from jurisdictional issues,
firstly by using the vague notion of “the environment” and secondly by failing
to include an intuitive notion of who, exactly, the party is in a RoN case. To
the first point, we may observe that the RoN has been used largely for biotic
and non-artificial beings, and that while ambiguities may exist about exactly
how those variables fit together, this is not a fatal flaw. To the second issue,
we exhaustively divided theoretical cases of environmental destruction into
four types: discrete ex-ante, dispersed ex-ante, discreet ex-post, and dispersed
ex-ante, and reasoned that in only cases of dispersed ex-post harm is this
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question even relevant. In these cases, the judges have a large scientific
bureaucracy to assist them in answering this question. The reason this may
seem to even be an issue in the first place is that, in most rights regimes, a
specific party must be identified and delineated for reasons of standing, yet
given the universal standing of Ecuadorian RoN, this is not an issue.
Therefore, we may say this issue is, in practice, moot.

C. The Aggregation of Distinct Entites into “Nature”

The third criticism was that the RoN suffers issues of aggregation, that is
even if the jurisdiction of “nature” at large is defined and the part of “nature”
that suffers harm has been defined in a specific case, we cannot say how the
rights are dispersed amongst the individual entities within the part of
“nature” we are paying attention to. Further, the individual entities within
any part of “nature” may be helped or hurt by a given remedial action, and
thus the net outcome of the action may be reframed as either positive or
negative, depending on the, ultimately arbitrary, way the entities are grouped
together.

Given the highly theoretical nature of these criticisms, we may
contextualise them with a hypothetical case. Imagine a section of rainforest
was being polluted by a mining company that had received mining permits
under dubious conditions. The aggregation question asks how we
conceptualise the right’s bearers, for instance, is the whole of the affected area
one cohesive entity, does each ecosystem have individual rights, does each
species, each animal? Further, we must ask how we weigh the rights of these
different parts together. Imagine one remedial plan that helps two of the three
watersheds and hurts the last one, but the last watershed contains the majority
of distinct species. One may ask whether this is a net good or bad, and further,
are these rights inviolable such that the courts may not sacrifice a small
number of them for a greater number?

The Constitutional Court has consistently emphasised the systemic idea of
nature, that there exist emergent rights that exist for nature greater than the
sum of its parts.”® Thus, to the aggregation question, we may say that all
individual entities in the ecosystem have rights, but stronger rights exist for
the ecosystem as a unitary whole. Thus, we need not try to divide the rights
between its entities. This of course becomes problematic in light of the
watershed-species question posed above. If the entities are put in conflict, how
is this resolved? Again, the court’s emphasis on the systemic perspective is
necessary. If the good of the whole is larger than the good of each of its parts,
the well-being of the whole should be appropriately prioritised. This is further
in line, conceptually, with the concept of balancing previously discussed, if
the rights of humans and nature should be balanced, it is difficult to imagine
that the rights between aspects of the environment should not either. To the
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hypothetical above, the court thus need not count the plus and minus to
watersheds, species, and individual animals and plants, and then decide
which category to consider the most important. Instead, the court must
consider all the degrees of benefits and harms to the entire, jurisdictionally
defined part of “nature” to come to a proper conclusion. Sometimes this may
privilege the watershed, and other times the species, but it is never either on
a categorical basis.

This may be an unsatisfying response, detractors may claim this is to
simply harken to some notion of the “greatest good”. Thus, we may further
refine the response by adding that in the Estrellita case, we saw the court
decide that animals have individual rights distinct from the RoN as a whole.
Now this may seem to throw a wrench in the argument, especially if one
considers that some animals thrive in degraded and human-influenced
environments. Yet this would be to confuse the notion of individual animal
rights with the overarching notion of human rights. While human rights
generally exist to ensure that humans are better off, animal rights seem to
ensure they are able to perform their natural role in an ecosystem. It is the re-
emphasis of the systemic view, necessary due to the outsized role that animals
play in maintaining ecosystems. In the Estrellita case, the specific rights given
to animals do nothing to ensure their well-being in the natural world, but are
the right to exist and to free animal behaviour.' It is the gazelle’s right to be
eaten by the lion. Thus, the “greatest good” clearly points to “good” as akin
to an environment free of human influence.

To the most dismissive, those who believe that rights must be distributed
in an individual, discreet manner, and the conflict between holders must be
more defined, they may well ask: “If an ecosystem would be better off without some
species, can the species be reduced? Does that not generate a rights conflict?”. Yet
such questions betray a fundamental misunderstanding of what ecosystem
health is. One may claim that, in some sense, an ecosystem is better without
certain higher trophic levels, as they reduce the overall biomass. Yet this
understanding of ecosystem health is not what “nature” means in this context,
in this paradigm, nature is the thing that is biotic, and more importantly,
absent of human influence. Nature cannot be, ceteris paribus, better off without
some species, as by the definition of Nature in this regime, given that the
presence of natural species is a key component of Nature’s health. In total, the
system’s perspective is absolute, given that while animals seem to enjoy
increased rights over other parts of the ecosystem, these rights are only to
maintain their natural function within the ecosystem. Thus, the aggregation
question is answered quite simply, as it is the ecosystem (as the highest
aggregation) that is the most highly valued.

15 Estrellita case, supra note 70, § 175.
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D. Comparing Multi-Dimensional Values

The fourth criticism has to do with multi-dimensionality. This is the issue
that describes the fact that the value of nature in law is traditionally boiled
down into dollar amounts, which allows the possibility of comparing two
things, while the RoN forces one to consider multiple, dissimilar values
(ranging from the sanctity of species existence to the beauty of the
environment to the health of the ecosystem), which forces decision-makers to
act, at least before any precedents are set, in an arbitrary fashion.

This is a much larger and much more often debated issue than strictly in
the context of the RoN, and so we may start by employing more generalised
arguments. Firstly, to ignore a variable is equivalent to setting it at zero. If we
acknowledge that the true value is some nonzero, unknown, and intermittent
value, then some infinitesimally small estimated value is more likely than zero
to be closer to the true value. Secondly, some may take issue with this, arguing
that there is no true value, as the importance of any of these disparate values
is fully normative. Thus, any estimation is as close as any other estimation,
given there is no target. This is true, but only so far as to say that any values
our legal systems gesture towards is normative (freedom, democracy,
equality, etc.). Thirdly, just because values are incommensurable (meaning
they cannot be compared on the same scale) does not mean they are
incomparable. Decisions as simple as choosing between restaurants to eat
dinner require choosing between numerous incommensurable variables, such
as food quality and price.

These abstracted lines of reasoning may seem suspect in the context of the
RoN though, given that conventional environmental law already has
mechanisms to estimate the dollar value of environmental quality, and so
shifting away from it would be a downgrade. Yet this line of reasoning is
somewhat confused, given that the RoN simply shifts where the arbitrariness
resides. In the RoN, the arbitrary decision is between the intrinsic value of the
environment and the dollar value of some environmentally degrading project.
In conventional environmental law, if one wants to employ some cost-benefit
analysis, the arbitrary decision is how to estimate the intrinsic value of the
environment into dollars, which is then non-arbitrarily compared to the dollar
gain of the environmentally degrading project. The RoN simply shifts the
arbitrariness from a scientific bureaucracy to a judge, and so the criticism that
the RoN introduces new arbitrariness is simply to pretend the system was not
arbitrary, to begin with.

E. Nature as Having Interests

The fifth criticism has to do with interest having, the idea that inanimate
and unconscious entities cannot be properly thought of as having an interest,
and so cannot bear rights. This rests on the conception of rights that is status-
based, that given some characteristic, some group is rightfully enfranchised.
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We can briefly respond in two ways: by arguing that the environment does
have interests or by claiming that non-interest-having beings can have rights.

To the idea that the environment does have interest, we can point to the
obvious fact that biotic life uses energy and work to further the existence of
its genes, whether that be through surviving itself or ensuring the survival of
its offspring. Admittedly, this does not apply to abiotic beings, which may be
part of the reason the court presents an ambiguous stance on them.

To the idea that non-interest-having beings can have rights, we cannot
properly formulate an argument. This is because status-based conceptions of
rights, the idea that some group is rightfully enfranchised owing to some
quality or characteristic, is also not an argument. These are simply assertions,
with the obvious historical context being that what qualities allow
enfranchisement has been arbitrarily restricted for the entire history of rights.
We may also point out that the negative argument, that the environment
cannot have rights because it does not have interests, is an outright “no true
Scotsman” fallacy. Given there is no argument to make, we may at least point
out that corporations do not, themselves as distinct entities, have interests.
Admittedly, one may argue they only have a simplistic interest in generating
profit, but this is no less mechanical than an animal’s interest in surviving and
reproducing.

More importantly, this criticism is a binary argument about the abstract
validity of the rights, while the other four issues were about the efficacy of
these rights. This criticism, by making a status-based argument about the
validity of Nature having rights at large, can be most succinctly shut down by
the sheer fact that Nature, at least in Ecuador, does have rights. Any argument
that x status cannot hypothetically exist is false when one can observe that x
status does exist. A la Popper, one black swan is enough to prove that not all
swans are white.1

F. Remaining Questions

Thus, the first four criticisms point to some important points. To the anti-
human question, the Ecuadorian court system has yet to enumerate
taxonomical guidelines on what is an acceptable level of tradeoff between
human and natural interests. Whether they ever will seem unlikely, in the
same way that few courts have ever tried to enumerate the precise trade-offs
between competing values, such as between security and liberty. To the
jurisdictional question, it is still ambiguous exactly what is the proper role of
the judge and the scientific bureaucracy in determining what characteristics
are sufficient to cause an entity to be included as a part of nature in particular
suits. To the aggregation question, the relationship between the unique rights
of animals and the rights of Nature as a whole, in the rare case they are in
conflict, is possibly open. To the multidimensionality question, how the

160 Karl Popper, The Logic of Scientific Discovery, 373 (2nd ed. 2005).
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judiciary can avoid subjectivity when dealing with inherently subjective
values is equally open, but to attempt to provide an objective answer to
subjective value weighing may simply be a logical contradiction. Thus, while
these questions promise future scholarship within the Rights of Nature
framework, the adequacy of the answers and exceedingly theoretical gaps left
over demonstrate that the RoN is an intelligible framework.

Conclusion

We began by noting the common stereotype of the RoN, that they were just
legal poetry, sounding nice but lacking real meaning. This was formalised into
our formulation of intelligibility, asking whether these rights were too in
conflict with the existing Ecuadorian legal system to be valid and whether
they were able to be objectively enough balanced within that legal system.
Through an analysis of the metanarrative of the RoN and a slate of random
cases, we could see this was not the case and disproved that they were
unintelligible. Then, to demonstrate the intelligibility of the regime, we broke
it down into logical steps. We first identified what characteristics make
something “Nature” and how it as an entity is defined in specific cases. We
then determined the procedural and substantive rights that these entities were
entitled to, what factors may lead to the idea that actions or rules have violated
these rights, and how these rights are balanced against competing ones. Thus,
we were able to appropriately answer the literature questions, yet with some
questions remained.

Yet our inability to perfectly answer the five literature questions points to a
broader point, that we cannot formulate and weigh all of these factors without
straying into the realm of legislating. Thus, the Constitutional Court will
inevitably be forced to legislate to some extent. The aghastness of legal
formalists to such an idea points to the ultimate issue the RoN faces, that by
being a novel and sentiment-based rights regime, we cannot employ what
Austin termed “the childish fiction employed by our judges that judiciary or common
law is not made by them, but is a miraculous something made by nobody” .1®* New
administrative regulations may be novel, yet they are seen as less problematic
given their more objective criteria of fulfillment. Established rights regimes
may be based on sentiments, yet their storied nature, societal acceptance, and
foundation of congealed reasoning lend them credibility. The fatal
combination of being both novel and sentiment-based means that the RoN
often commands little respect. Yet throughout these cases, we have seen
judges show restraint in their rulings, largely only castigating lower courts
when they have entirely failed to even consider the RoN, not for any improper
weighing of them. Further, the intertwining of regulations and rights frees the
courts from fully being legislators, even if they need to make the law to some

161 John Austin, Lectures on Jurisprudence or the Philosophy of Positive Law, Vol. 2, 634 (5th
ed, 1885).
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minimum extent. Thus, we concluded that a continual development of this
concept of rights is not a fool’s errand, but a consequential step in the ongoing
history of the development of legal rights.

51



APRIL | 2025 CONSTITUTIONAL LAW

Relationship between the Supreme Court
and Constitutional Court of the Republic of
Azerbaijan after Recent Reforms — Contflict or
Cooperation?

Ibrahim Ismayilov®

Abstract

This article will cover the recent developments in the judicial system of Azerbaijan regarding
the relationship between the Supreme Court and the Constitutional Court. After the recent
reforms, the Supreme Court’s role in establishing uniform law application gained
importance in the legal system of Azerbaijan. On the other hand, these developments paved
the way for the conflict between the Supreme Court and the Constitutional Court of
Azerbaijan. By analysing legislation and recent cases, this article examines the root causes
of this jurisdictional clash and considers possible institutional solutions to ensure coherence
between the functions of both courts.

Annotasiya

Bu moaqalada Azarbaycanda son mohkama-hiiquq islahatlarimin  Ali  Moahkama ila
Konstitusiya Mahkamasi arasinda miinasibatlora tasirini tohlil edilacak. Bela ki, son
islahatlardan sonva Azarbaycan hiiquq sisteminda Ali Moahkomonin vahid mahkama
tacriibasi yaratmaq salahiyyati va bunun hiiquqi miiayyanliys tasiri aktual mévzuya
cevirilmisdir. Bununla bela, Ali Mahkamanin bu salahiyyati Konstitusiya Mahkamasi ila
miinasibatlarda miiayyan zidiyyatlora yol acmisdir. Hazirki maqala miivafiq ganunvericilik
va moahkama qorarlar1 konteksintda har iki mohkamanin salahiyyat ilo bagli yaranmig
zidiyyatlarin sababini va aradan qaldirilmast iiciin tatbiq edilacak institusional mexanizmlari

tohlil edir.
CONTENTS
INErOdUCHON ... 53
L. Uniform Application of Law ........cccccviiiiiiniiiiiiiiiicccccns 54
A. The Concept and Importance of Uniform Application of Law.............. 55
B. Judicial Decisions and the Uniform Application of Law...........c.c.c........ 56
C. Public Function of the Supreme Court..........ccccoeiiiviiiiiniii, 57

II. The Inevitable Contflict between the Constitutional Court and the Supreme

A. Constitutional Complaint as a Tension Point between the Supreme
Court and the Constitutional Court ..........cccooeiivininiiniiicce 60

* ADA University, LL. B'23.
52



BAKU STATE UNIVERSITY LAW REVIEW VOLUME 11:1

B. Constitutionalisation of Law and the Overlap between Constitutional
and Ordinary Jurisdictions ..o 66

III. How to End the Conflict between the Courts?...........cccoviiiiiiiinninns 68
A. Repealing the Article 130 (IV) of the Constitution of Azerbaijan.......... 68

B. “Living Law” Concept and Schumann Formula ..........ccccoeiiinnnnnne. 69

CONCIUSION ettt easesesesesesesesesmsnsssennnmnenennnnnennnnnnnns 72

Introduction

magine a situation where you are confidently bringing a claim into the

court and referring to the established case law of the Supreme Court.

Suddenly, when your proceedings continue, the Constitutional Court
decides that the position of the Supreme Court is incorrect. In this scenario,
the judicial system left you with two conflicting decisions, and you cannot
certainly rely on the Supreme Court’s decision. This uncertainty occurred
after the recent reforms in the judicial system of Azerbaijan.

Under the Constitution of the Republic of Azerbaijan, the Supreme Court
is vested with the authority to issue clarifications on matters related to judicial
practice.! In practice, this provision proved insufficient for the Supreme Court
to develop consistent case law necessary for maintaining legal certainty.
Consequently, lawmakers introduced more comprehensive legislation to
address this issue, thereby granting the Supreme Court extensive powers to
ensure the uniform application of law.? New amendments enabled the
Supreme Court to issue decisions on clarification regarding judicial practice
and uniform application of law. Additionally, specific mechanisms were
implemented to monitor the lower courts” adherence to the case law.

In essence, these reforms significantly augmented the Supreme Court’s
powers and underscored its public function. However, these changes also
introduced new uncertainties concerning the delimitation of competencies
between the Supreme Court and the Constitutional Court of Azerbaijan. As a
result of these developments, a conflict has emerged between the Supreme
Court and the Constitutional Court.

It must be mentioned that such a problem is not peculiar to the judicial
system of Azerbaijan. It is inherent to every legal system that uses a
centralized model of judicial review according to which a specialised

1 The Constitution of the Republic of Azerbaijan, art. 148 (I) (1995).

2 “Moahkama-hiiquq sisteminds islahatlarin darinlasdirilmasi haqqinda” Azarbaycan
Respublikas: Prezidentinin Formani [Decree of the President of the Republic of Azerbaijan
“On Deepening Reforms in the Judicial and Legal System”], art. 3.2 (2019). Available at:
https://e-qanun.az/framework/41813 (last visited Apr. 20, 2025). See also Law of the Republic
of Azerbaijan “On Courts and Judges”, art. 79-1 (1997); Civil Procedural Code of the
Republic of Azerbaijan, art. 418-1 (1999); Administrative Procedural Code of the Republic of
Azerbaijan, art. 98-1 (2019).
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constitutional court with the exclusive authority assesses the constitutionality
of laws and invalidates those deemed unconstitutional. Soon most countries
in Western Europe adopted the centralized model of judicial review.
Moreover, new democracies in Eastern Europe and the Caucasus, including
Azerbaijan also adopted this model. As can be observed, the centralized
model of judicial review became an important feature of continental
constitutionalism.?

Since constitutional courts started to develop their case law and
interpretation of the statutes, they naturally stepped into the jurisdiction of
the ordinary courts. In certain jurisdictions, this problem escalated into a
significant institutional crisis between them. In order to refrain from such
problems, constitutional courts had to balance their relationship with the
ordinary courts and most importantly with the supreme courts. Nevertheless,
examples of effective and peaceful cohabitation exist between the
constitutional courts and supreme courts.* This resulted from the mixed
labour of constitutional courts, ordinary courts, and legislators. Therefore,
special procedures and mechanisms must be implemented to prevent
institutional crises within the judiciary and promote uniform application of
the law.

The present article will cover the recent developments in the judicial
system of Azerbaijan in terms of the relationship between the Supreme Court
and the Constitutional Court. More precisely, the article will discuss, firstly,
how the uniform application of the law gained importance in the legal system
of Azerbaijan and how it affected the relationship between the Supreme Court
and the Constitutional Court. Finally, the legislative and institutional
mechanisms will be proposed to set effective boundaries between these two
courts.

I. Uniform Application of Law

A recent clash between the Supreme Court and the Constitutional Court
emerged after the introduction of new legal reforms in 2019.> New reforms
emphasised the Supreme Court’s public function and several mechanisms
were initiated to develop uniformity of case law. Before exploring the conflict
between the Supreme Court and the Constitutional Court, it would be helpful
to discuss the importance of uniform application of the law, as well as the role
of the Supreme Court in its development.

3 Lech Garlicki, Constitutional Courts versus Supreme Courts, 5 International Journal of
Constitutional Law 44, 45 (2007).

4 Ibid.

5 Supra note 2.

54



BAKU STATE UNIVERSITY LAW REVIEW VOLUME 11:1

A. The Concept and Importance of Uniform Application of

Law

Uniform application of the law is essential from the perspective of
advancing legal certainty and, more broadly, in the establishment of the rule
of law. As observed by the European Court of Human Rights, divergences
and inconsistencies are an inherent part of the judicial systems, which are
based on the network of the courts.® This development must be accepted with
a certain degree of understanding since different courts may arrive at
divergent but logical conclusions about the same legal issue raised by similar
factual circumstances. Moreover, pluralism and difference of opinion must be
embraced for the dynamic development of the legal system.” However, such
development should not interfere with the predictability of the case law.
Therefore, the courts must formulate consistent case law.® In this sense,
uniform application of law is an effective tool for protecting stability within
the legal system.

Principally, uniform application of the law has three effects on the legal
system.” Firstly, it has an institutional impact, meaning that uniform
application of law increases the public confidence in the judicial system by
enhancing the public perception of fairness and justice. Secondly, the uniform
application of the law is essential to the principle of equality before the law.
In a functioning legal system, citizens reasonably expect to be treated as others
and rely on similar cases to foresee and plan their future behaviours. Finally,
the formation of uniform case law also has an economic effect. This effect
happens because the litigants may refuse to go to court when there is
established case law. Thus, if there are clear precedents, judicial intervention
can be minimised, which would increase the legal system’s efficiency. These
positive effects of unifying judicial practice have been reflected in recent
reforms, as the Azerbaijani judicial system needed mechanisms to ensure legal
certainty and the smooth operation of the judicial economy.

For this reason, the growing importance of the uniform application of law
was also acknowledged by both the Supreme Court and the Constitutional
Court. On a number of decisions, the Constitutional Court reaffirmed that

¢ Tudor Tudor v. Romania, ECHR No. 21911/03, § 29 (2009).

7 Nejdet Sahin and Perihan $Sahin v. Turkey, ECHR No. 13279/05, § 86 (2011).

8 Inzibati mahkems icraatinda kassasiya sikayetinin miimkiinliiyiine dair Azarbaycan
Respublikast Ali Mohkemasinin Inzibati Kollegiyasinin Qarardadi [Writ of the
Administrative Collegium of the Supreme Court of the Republic of Azerbaijan on the
possibility of cassation appeal in administrative court proceedings], No. 01/2023, § 46 (2023).
Available at: https://supremecourt.gov.az/storage/pages/1970/kassasiya-sikayetinin-
mumkunluyu-06112023-yenilenmis-son-1.pdf (last visited Apr. 15, 2025).

9 Consultative Council of European Judges, Questionnaire for the Preparation of the CCJE
Opinion No. 20 (2017): The Role of Courts with Respect to Uniform Application of the Law,
5-8 (2017).
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uniform application of law and consistent case law are essential factors in the
development of legal certainty.!* The Supreme Court also expressed a similar
opinion and embraced the earlier mentioned three effects of uniformity of
case law in the legal system.!! Especially the effect of minimization of judicial
intervention is one of the goals of the recent reforms since the courts were
overwhelmed by the workload.”? In summary, the recent reforms on the
uniform application of law are the natural result of the development of the
legal system of Azerbaijan. As the system became more complex and the
number of cases increased, the judicial system needed stability to establish
legal certainty. In this connection, the Supreme Court had to play a significant
role in this development. Hence, the nature and function of the Supreme
Court had to be rethought.

B. Judicial Decisions and the Uniform Application of Law

Before going to the new function of the Supreme Court, it would be helpful
to define the status of judicial decisions in Azerbaijan and generally in civil
law jurisdictions. Being a civil law jurisdiction, Azerbaijan’s legal system does
not recognise judicial precedents as a legal source.’® Moreover, the
Constitution of Azerbaijan explicitly provides that the judges are bound only
to the Constitution and laws of the Republic of Azerbaijan.!*

This stems from the peculiar understanding of the concept of judicial
independence in the continental legal system. Concepts such as the separation

10 See S.Siileymanovanin sikayati izro Azarbaycan Respublikas1 Ali

Mahkamasinin Miilki islar tizre mahkamsa kollegiyasinin 01 oktyabr 2009-cu il tarixli
gerarinin Azarbaycan Respublikasinin Konstitusiyasina ve qanunlarina uygunlugunun
yoxlanilmasina dair Azarbaycan Respublikas1 Konstitusiya Mahkemasi Plenumunun Qarar1
[Decision of the Plenum of the Constitutional Court of the Republic of Azerbaijan on the
verification of the compliance of the decision of the Civil Collegium of the Supreme Court of
the Republic of Azerbaijan dated October 1, 2009 with the Constitution and laws of the
Republic of Azerbaijan on the complaint of S.Suleymanova] (2010). Available at: https://e-
ganun.az/framework/19812 (last visited April 21, 2025); Klark Qordon Morrisin (Clark
Gordon Morris) sikayoati {izra bazi normativ hiiquqi aktlarin Azsrbaycan Respublikasinin
Konstitusiyasina uygunlugunun yoxlanilmasina dair Azerbaycan Respublikasi Konstitusiya
Mbohkemaosi Plenumunun Qorari [Decision of the Plenum of the Constitutional Court of the
Republic of Azerbaijan on the verification of the compliance of certain normative legal acts
with the Constitution of the Republic of Azerbaijan on the complaint of Clark Gordon
Morris] (2017). Available at: https://e-qanun.az/framework/38502 (last visited April 21, 2025).
11 Azarbaycan Respublikas1 Ali Mahkemasinin Inzibati Kollegiyasinin Qarardadi [Writ of
the Administrative Collegium of the Supreme Court of the Republic of Azerbaijan], No 2-
1(102)-14/2022, § 17 (2022). Available at:
https://sc.supremecourt.gov.az/storage/Inzibat/2022/9 14+02.03.2022.pdf (last visited Apr.
22, 2025).

12 Sypra note 8, § 72. See also Inzibati mahkemalarda is yiikii niys coxdur ve nece azaltmagq
olar? (2021), https://www.e-huqug.az/az/news/mehkeme/31717.html (last visited Apr. 1,
2024).

13 Supra note 1.

141d., art. 127 (I).

56


https://e-qanun.az/framework/19812
https://e-qanun.az/framework/19812
https://e-qanun.az/framework/38502
https://sc.supremecourt.gov.az/storage/Inzibat/2022/9_14+02.03.2022.pdf
https://www.e-huquq.az/az/news/mehkeme/31717.html

BAKU STATE UNIVERSITY LAW REVIEW VOLUME 11:1

of powers and judicial independence were interpreted to mean that courts
should resolve disputes before them rather than create new laws.!> This
approach to the continental legal system was significantly influenced by
thinkers like Montesquieu, who famously proclaimed that “judges are no more
than the mouth that pronounces the words of the law”.'® As a result, courts were
bound solely by the Constitution, laws, and international treaties, rather than
by the past judgements of other courts. This tradition stands in stark contrast
to the common law tradition, where the judiciary was viewed as a protector
of individual rights. Thus, it was granted certain authority to control both the
legislative and executive branches."”

In contemporary civil law systems, court decisions are indirectly used as a
source of law. One example is the decisions of constitutional courts. Although
they are not directly defined as a “source of law”, they modify the text of the
Constitution and legislation. This results in lower court judges being forced
to apply the constitutional court’s case law. 18

In addition, lower courts follow the rulings of the highest courts, which are
generally tasked with ensuring the uniform application of the law.” For
instance, the Basic Law of Germany grants this power to the Supreme Federal
Courts.®

Therefore, we can conclude that civil law jurisdictions indirectly use
judicial decisions as a source of law. As mentioned in the previous chapter, as
judicial systems evolve, court decisions play a pivotal role in ensuring the
uniform application of the law. Consequently, the status of judicial decisions
was reconsidered, and with the introduction of the Supreme Court’s new
public function, they became key to developing a uniform application of law.

C. Public Function of the Supreme Court

The present chapter will examine the public function of the Supreme Court.
Before analysing its new role, a brief review of its status before the reforms
would be helpful.

1. Status of the Supreme Court before the reforms

Prior to the reforms, the legal system of Azerbaijan did not possess
sufficient mechanisms under which the Supreme Court could develop
uniformity of case law. This limitation arose from the wording of the

15 Vincy Fon & Francesco Parisi, Judicial Precedents in Civil Law Systems: A Dynamic Analysis,
26 International Review of Law and Economics 519, 522 (2006).

16 Charles Louis de Secondat, Baron de Montesquieu, Spirit of the Laws (translated by T.
Evans) 223 (1777).

17 Hans Kelsen, General Theory of Law and State, 281 (2005).

18 Andrii Varetskyi, The Role of Precedent in the System of Sources of Law, 4 Veritas luris 57, 59
(2021).

19 Supra note 9, 11-12.

20 Basic Law for the Federal Republic of Germany, art. 95 (1949).
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Constitution of Azerbaijan, which only grants the Supreme Court the
authority to issue clarifications related to judicial practice.?> Until 2019,
following the practice of its predecessor (Supreme Court of Azerbaijan SSR),
the Plenum of the Supreme Court was issuing decisions on the judicial
practice. Nevertheless, these decisions had no binding effect as they had an
advisory character.??

As mentioned earlier, the evolution of the legal system necessitated
adequate mechanisms for developing the uniformity of the case law. The
Constitutional Court of Azerbaijan acknowledged this necessity in two
decisions dated to 2010% and 2012.2* The Constitutional Court pinpointed that
the Supreme Court is not only obliged to correct errors of lower courts, but it
is also tasked with the power to establish and preserve the uniform
application of the law. Interestingly, the Constitutional Court of Azerbaijan
supported the public function of the Supreme Court. It comes in great contrast
to certain Eastern European jurisdictions. For example, the Constitutional
Court of Hungary and the Constitutional Court of the Czech Republic feared
that by increasing the public function of the Supreme Court, the right to access
the court would be limited. Usually, the increasing public function of the
Supreme Court goes with the limitation of the right to access the court with
the introduction of mechanisms such as the leave-to-appeal system. Thus, in
those jurisdictions, the constitutional courts were sceptical about reforms that
emphasised the public function of the Supreme Court.?

However, the Constitutional Court of Azerbaijan did not have such
reservations and supported the increase of the public functions of the
Supreme Court.

2. Effect of the Reforms on the Role of the Supreme Court

21 Supra note 1, art. 131 (I).

2 Ramiz Rzayev, Azarbaycan Respublikasinin Ali Mahkemasi: Bir Osrlik Yol, 390 (2023).

2 V.Q. Teryoxinin sikayoati ilo alagedar Azarbaycan Respublikasi Ali Mahkemasi Miilki islar
tizro mahkamso kollegiyasinin 02 iyun 2009-cu il tarixli gararinin Azarbaycan
Respublikasinin Konstitusiyasina ve qanunlaria uygunlugunun yoxlanilmasina dair
Azarbaycan Respublikasi Konstitusiya Mahkemasi Plenumunun Qorar1 [Decision of the
Plenum of the Constitutional Court of the Republic of Azerbaijan on the verification of the
compliance of the decision of the Civil Collegium of the Supreme Court of the Republic of
Azerbaijan dated June 2, 2009 with the Constitution and laws of the Republic of Azerbaijan
on the complaint of V.Q. Teryokhin] (2010). Available at: https://e-
ganun.az/framework/19469 (last visited Apr. 20, 2025).

2+ Azarbaycan Respublikasi1 Miilki Prosessual Macallasinin 420-ci maddasinin serh
edilmasine dair Azarbaycan Respublikasi Konstitusiya Mahkemasi Plenumunun Qorar1
[Decision of the Plenum of the Constitutional Court of the Republic of Azerbaijan on the
interpretation of Article 420 of the Civil Procedure Code of the Republic of Azerbaijan]
(2012). Available at: https://e-qanun.az/framework/23176 (last visited Apr. 20, 2025).

35 Ales Galic, A Civil Law Perspective on the Supreme Court and its Functions, 81 Studia Iuridica
44, 64-68 (2019).
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Though the Constitutional Court acknowledged the power of the Supreme
Court to create and preserve uniform application of the law, necessary
legislative mechanisms were not implemented until the recent reforms. After
those amendments to legislation, the Supreme Court develops and preserves
the uniform application of the law by four mechanisms:?

- By decision of the ordinary cassation chambers or the Plenum of the

Supreme Court on individual cases;

By decision of the Plenum of the Supreme Court on uniform application of

law;

- By special writs of the Chambers of the Supreme Court on uniform
application of law;

- By decision on jurisdictional issues from a mixed board of judges from the
Supreme Court’s civil, commercial, and administrative chambers.

The Supreme Court dynamically used all the above-mentioned methods to
ensure the uniform application of law. The Administrative Chamber of the
Supreme Court even went further by adopting the leave-to-appeal system and
introducing specific requirements for the admissibility of cassation appeals.
To determine the admissibility, the Supreme Court introduced two key
criteria: (1) the legal issue must be of fundamental significance and the further
development of the law; (2) the case must present a necessity for judicial
intervention to promote uniform application of law.”

As a result of the reforms, the Supreme Court broadened its powers and
role, and its function transformed within the judiciary. The new function of
the Court meant that as the highest court, it did not act only as the court of the
last instance but also as the Court, which has the power to develop and
preserve the uniformity of law. Although initially, the Constitutional Court
supported the increased public function of the Supreme Court, inevitably,
these courts started to clash on the application and extent of this power.

I1. The Inevitable Conflict between the Constitutional

Court and the Supreme Court

As was noted earlier, the conflict between the constitutional and ordinary
jurisdictions is inevitable in the Kelsenian model of judicial review. Because
the judicial system is based on a network of courts, judges are not obliged to
follow the judgements of other courts. Naturally, the independent courts will
have diverging opinions regarding their competencies and interpretation of
law.

These differences can be attributed to various reasons: the professional
background of the judges, the legal and political environment under which

2 Rzayev, supra note 22.
27 Supra note 8, 48-61.
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the courts operate.” Mostly, the judges of the Constitutional Court come from
academia, therefore, they are more likely to decide on different issues from a
more theoretical perspective and concern themselves with the protection of
constitutional rights.”? Alternatively, judges of the ordinary courts are
engaged in the day-to-day application of the law, and they can go to certain
compromises for the sake of judicial expedience to ensure the pragmatic
functioning of the judicial system.*

Historical, political and legal developments may also affect the relationship
of these two institutions. In many European countries, supreme courts were
much older and established institutions. Hence, they were sceptical about
newly established constitutional courts. Conversely, the constitutional courts
viewed themselves as guarantors of fundamental rights and distrusted
supreme courts with their reserved view on constitutional rights and
freedoms.®!

As mentioned above, these divergences were further intensified by legal
developments such as the institution of constitutional complaint®*> and the
constitutionalisation of the law.3? In the former case, the Constitutional Court
gains the power to review the decisions of ordinary courts based on
individuals” applications, which can create conflicts between the courts.

A. Constitutional Complaint as a Tension Point between the

Supreme Court and the Constitutional Court

The institution of the constitutional complaint opens the possibility for a
conflict between the Constitutional Court and the Supreme Court. In this way,
constitutional courts enter the realm of ordinary courts by reviewing their
decisions. As a result, they gain the opportunity to impose their interpretation
on ordinary courts.** By doing so, they are inevitably clashing with the
supreme courts over the interpretation of the statutes.

Initially, out of concerns that the Constitutional Court might effectively
function as a fourth-instance court, the Constitution of the Republic of
Azerbaijan did not establish the institution of the constitutional complaint.*
However, the 2002 referendum on the Constitution introduced this

28 Garlicki, supra note 3, 64.

2 Jbid.

% John Henry Merryman & Vincenzo Vigoriti, When Courts Collide: Constitution and Cassation
in Italy, 15 The American Journal of Comparative Law 665, 682-683 (1966-1967).

31 Supra note 3, 65.

21d., 48-49.

3 Gali¢, supra note 25, 71.

34 bid.

% Jeyhun Qarajayev, Individual Constitutional Complaint in the Republic of Azerbaijan,
International Humanitarian University Herald 34, 35 (2023).
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institution.* The litigants gained the right to challenge decisions made by
ordinary courts directly in the Constitutional Court. Based on the referendum,
the “Law on the Constitutional Court” granted the Constitutional Court broad
powers to review decisions by the ordinary courts.” In its 2005 decision,* the
Constitutional Court affirmed that it would not function as a “reexamination
court” and would limit itself only to the review of protection of constitutional
rights by the ordinary courts. However, in the same decision, the court set up
a broad test under which it could review the decisions by the ordinary courts.
The Constitutional Court noted that it has the power to review whether the
court decided arbitrarily, which resulted in an erroneous decision. The
Constitutional Court went even further by reviewing whether the ordinary
courts had lawfully assessed the factual circumstance of the dispute.® In
practice, it transformed into an unusual situation in which the Constitutional
Court actively struck down decisions of the Supreme Court.*

Although there was some friction between these institutions, due to the
lack of mechanisms, the Supreme Court initially refrained from challenging
the authority of the Constitutional Court.®* However, following the
introduction of new reforms, the Supreme Court began developing its own
interpretations on certain issues, ultimately leading to a confrontation
between the two Courts.

Again, it must be stressed that the Constitutional Court recognised and
supported the Supreme Court’s expanding public function. Simultaneously,
in many decisions, both the Plenum and the different divisions of the Supreme
Court used the opinions of the Constitutional Court to form the uniform

% Azarbaycan Respublikasinin Konstitusiyasinda dayisiklikler edilmasi haqqinda
Azarbaycan Respublikasinin Referendum Akt1 [Referendum Act of the Republic of
Azerbaijan on Amendments to the Constitution of the Republic of Azerbaijan], art. XVI
(2002). Available at: https://e-gqanun.az/framework/972 (last visited Apr. 19, 2025).

% Law of the Republic of Azerbaijan “On the Constitutional Court”, art. 34.2 (2003).

3 ” Azarbaycan Respublikasinin bazi qanunvericilik aktlarina slavaler ve dayisiklikler
edilmasi barada” 11 iyun 2004-cii il tarixli, 688-IIQD sayli Azarbaycan Respublikasi
Qanununun III hissasinin 9-cu bandinin ve IV hissasinin 7-ci bandinin Azarbaycan

Respublikas1 Konstitusiyasinin 130-cu maddasinin I hissasins uygunlugunun
yoxlanilmasina dair Azarbaycan Respublikasi Konstitusiya Mahkemasinin Plenumunun
Qorari [Decision of the Plenum of the Constitutional Court of the Republic of Azerbaijan on
the verification of the compliance of Paragraph 9 of Part Il and Paragraph 7 of Part IV of the
Law of the Republic of Azerbaijan No. 688-1IQD dated June 11, 2004 “On Amendments and
Additions to Certain Legislative Acts of the Republic of Azerbaijan” with Part I of Article
130 of the Constitution of the Republic of Azerbaijan]. Available at: https://e-
ganun.az/framework/17775 (last visited Apr. 20, 2025).

% Ibid.

4 Eldar Mammadov, The Constitutional Court and Courts of Ordinary Jurisdiction in Azerbaijan:
Theoretical and Practical Problems of their Interrelations, 1 The Caucasus and Globalization 6, 22
(2007).

4]d., 16.
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application of law. In this regard, the contradictions between these courts do
not manifest themselves directly, nor does one court entirely annul the
decision of the other. However, the differing positions and conclusions
reached by the courts in the following two cases serve as clear examples of
this contradiction. The ambiguity surrounding the retroactive application of
pension legislation and set-off clauses in the second case led to constitutional
complaints from individuals.

1. Judicial Conflict Over Pension Rights: Retroactive Application of

Pension Legislation*?

Before the amendments to the Law on Labour Pensions, the pensioner
could obtain the aggregate amount of the pensions for the whole unpaid
period from the date of application. However, under the new system, the
pensioner who obtained the right to pension would receive the pension and
aggregated amount for the last three years from the date of application.*> The
issue arose about the applicability of this provision to the pensioners who
obtained their rights before the amendments but did not apply for the
benefits.*

1.1. Writ of Administrative Chamber of the Supreme Court No. 03/2020

Regarding this issue, the Supreme Court developed the case law by
affirming that, under the principle of non-retroactivity, this provision could
not be extended to pensioners who obtained their rights before the reforms.
However, in 2021, it reversed its earlier case law, and the Administrative
Chamber of the Supreme Court issued the writ on a uniform application of
article 32.1-1 of “Law on Labour Pensions”.*>

The Supreme Court ruled that the State has broader discretion in regulating
social and economic issues. Therefore, the State can enact retroactive
legislation in the field of social security to ensure the stability of the economy
and to build a sustainable social security system. Moreover, recent changes to
the legislation did not drastically change the legal status of the pensioners.
The rationale was that the necessary mechanisms had been implemented for

42 Azarbaycan Respublikasi Ali Mahkamasinin Inzibati Kollegiyasimin “Omok pensiyalari
haqqinda” Azarbaycan Respublikasi Qanununun 32.1-1-ci maddasinin tetbigina dair
Qorardadi [Writ of the Administrative Collegium of the Supreme Court of the Republic of
Azerbaijan on the application of Article 32.1-1 of the Law on Labour Pensions of the
Republic of Azerbaijan], No. 03/2020 (2020). Available at:
https://supremecourt.gov.az/az/media/xeberler/azerbaycan-respublikasi-ali-mehkemesinin-
inzibati-kollegiyasinin-emek-pensiyalari-haqginda-azerbaycan-1228 (last visited Apr. 20,
2025).

# “9Omok pensiyalar1 haqqinda” Azsrbaycan Respublikasinin Qanunu [Law of the Republic
of Azerbaijan “On Labour Pensions”], art. 32.1-1 (2006). Available at: https://e-
ganun.az/framework/11566 (last visited Apr. 20, 2025).

4 Supra note 42, § 75-76.

»ld., § 6.
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pensioners who gained their rights under the previous regime, allowing them
to exercise these rights during the transition period, which involves the time
between the adoption of the law and its entry into force.

Following the approach of the Supreme Court, the lower courts started to
apply the above-mentioned provision to the pensioners who obtained their
rights before the amendments. Subsequently, two applicants lodged a
constitutional complaint against the decisions based on the Supreme Court’s
writ.#” They alleged that the Supreme Court’s approach disregards the fact
that, in certain situations, the application can be missed without the fault of
the pensioner. Primarily, it can happen in cases where the administrative
bodies have made mistakes regarding the calculation of retirement years.
Therefore, the approach by the Supreme Court violated their constitutional
right to social security under Article 38 of the Constitution.

1.2. Decision of the Constitutional Court on Verification of Conformity of Rulings
Dated October 14, 2020, and November 20, 2020 of the Supreme Court of the Republic
of Azerbaijan with Constitution and laws of the Republic of Azerbaijan based on
complaints of R.Hajiyev and R.Akhundov*®

In the final decision, the Constitutional Court overruled the Supreme
Court’s decision concerning the applicants. The Constitutional Court
reiterated its earlier position by affirming the Supreme Court’s authority to
preserve uniformity of the law. Nevertheless, the Constitutional Court
criticized how the Supreme Court exercised this power. In the Constitutional
Court’s opinion, the case law must be developed taking into account
fundamental rights and freedoms enshrined in the Constitution. The
Constitutional Court pointed out that the impugned decision set a precedent
where the lower courts would automatically deny the right to social security
for pensioners who obtained their rights before reforms. The emphasis was
that the administrative courts have an ex officio duty to investigate why certain
applicants missed the statutory period of application for the pensions.

]d., § 105.

¥ «9mok pensiyalar1 hagqinda» Azarbaycan Respublikasi Qanununun bazi miiddealariin
totbiqi ile bagli R.Haciyevin va R.Axundovun sikayatlari {izrs Azarbaycan Respublikas: Ali
Mohkamasinin Inzibati Kollegiyasinin 20 noyabr 2020-ci il ve 14 oktyabr 2020-ci il tarixli
gerarlarmin Azearbaycan Respublikasiin Konstitusiyasina ve qanunlarina uygunlugunun
yoxlanilmasina dair” Azarbaycan Respublikas1 Konstitusiya Mahkemasi Plenumunun
Qorari [Decision of the Plenum of the Constitutional Court of the Republic of Azerbaijan on
the verification of the compliance of the decisions of the Administrative Collegium of the
Supreme Court of the Republic of Azerbaijan November 20, 2020 and October 14, 2020,
regarding the application of certain provisions of the Law on Labour Pensions of the
Republic of Azerbaijan, with the Constitution and laws of the Republic of Azerbaijan on the
complaints of R. Hajiyev and R. Akhundov] (2021). Available at:
https://www.constcourt.gov.az/az/decision/1244 (last visited Apr. 20, 2025).

48 Jbid.

63


https://www.constcourt.gov.az/az/decision/1244

APRIL | 2025 CONSTITUTIONAL LAW

Otherwise, it would breach the due process rights of the pensioners, which
would infringe their right to social security.

Interestingly, the Constitutional Court took a more cautious approach and
did not overturn the writ of the Supreme Court. The Constitutional Court only
reversed the two decisions of the Supreme Court concerning the applicants.
A certain part of the Constitutional Court was dissatisfied and expressed
willingness to overrule the whole writ of the Supreme Court.*

This decision demonstrated that the Constitutional Court supported the
expansion of public function and accepted the precedent formed by the
Supreme Court. Nevertheless, it reiterated its position as a supreme
constitutional body that checks the observance of constitutional rights and
freedoms by ordinary courts. Although in this decision, the Constitutional
Court tried to set an effective boundary between itself and the Supreme Court,
it later abandoned this position.

2. Conflicting Views on Set-Off Clauses and Workers’ Constitutional

Rights>

Recently, a significant legal controversy arose between the Supreme Court
and the Constitutional Court concerning the impact of set-off clauses in loan
and surety agreements on debtors” wages. The dispute was triggered when a
bank deducted more than fifty percent of the debtor’s wage pursuant to a
surety agreement.’! Consequently, the debtor filed a claim in court, seeking
the annulment of the bank’s actions on the grounds that they violated his
constitutional rights to life and work.>

2.1. Writ of Civil and Commercial Chambers of the Supreme Court No. 03/2022

The Supreme Court found itself divided on this matter. On one side, a part
of the court invoked the principle of freedom of contract, which grants parties
the right to regulate set-off clauses as per their agreements. This group argued
that enforcing such clauses is consistent with the parties’” autonomy and
contractual intentions.”® Conversely, another group of justices expressed
concerns about adopting this position, asserting that it could result in the
infringement of constitutional rights, particularly the right to life and the right
to work. Particularly, they emphasised that the set-off clauses can undermine

# Id., see also the dissenting opinion of Justice Kamran Shafiyev.

% See Bqda esasen borclunun smek haqqindan akseptsiz qaydada tutmanin miimkiin
hadlari ile bagh qanunvericiliyin tatbiqi tizro Azarbaycan Ali Mahkemasinin Miilki va
Kommersiya Kollegiyalarinin Qarardad: [Writ of the Civil and Commercial Collegiums of
the Supreme Court of Azerbaijan on the application of legislation concerning the
permissible limits of non-consensual deductions from the debtor’s wages under the
contract], No. 03/2022 (2022). Available at:
https://supremecourt.gov.az/storage/pages/1013/gerardad-14-12-2022.pdf.

S1Id., §2.

52 Ibid.

3 ]d., § 4.
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employees’ ability to maintain a minimum standard of living, thereby
conflicting with broader social and constitutional obligations of the State.>*

Ultimately, the Supreme Court decided that, under the Labour Code, set-
off clauses may only cover up to twenty percent of an employee’s wages.>® The
Court reasoned that although the Civil Code enshrines the principle of
freedom of contract, this principle can be curtailed to protect the weaker party
and to uphold the State’s responsibility to safeguard the worker’s right to life
and work.>® The Court further noted that this approach aims to ensure
employees maintain a minimal standard of living.”” Therefore, set-off clauses
permitting lenders to seize more than twenty percent of an employee’s wages
were deemed invalid.*

2.2. Decision of the Constitutional Court on the Interpretation of the Article 176

of Labour Code>

The Constitutional Court rejected the position of the Supreme Court
regarding set-off clauses. While the Constitutional Court agreed with the
Supreme Court on the importance of protecting debtors’ constitutional rights
to life and work, it also pointed out that the rights of the lenders must be
safeguarded. In this context, the Court noted that the Labour Code permits
courts to mandate wage seizures up to fifty percent. Consequently, there is no
justification for limiting set-off clauses to twenty percent in contracts.
Therefore, the amount specified in set-off clauses may extend to fifty percent
of the wage.

Finally, the Constitutional Court held that wage deductions can be made
following the procedure in the reasoning section of the decision. Most
notably, the Constitutional Court directly instructed the ordinary courts to
follow this procedure in the pending cases.

As observed, in the former case, despite some dissenting voices on the
Plenum, the Constitutional Court did not completely disregard the Supreme
Court’s interpretation. Instead, it recommended that, while applying the
Supreme Court’s interpretation, lower courts fulfil their ex officio duties in
investigating why pensioners missed the deadlines for the application. In
contrast, in a later dispute, the Constitutional Court entirely abandoned the

3 ]d., §52.

5 1d., § 16.

% Ibid.

7 1d., § 26.

%]d., §27.

% See Azarbaycan Respublikasi ©mak Macallasinin 176-c1 maddasinin bazi miiddesalariin
sarh edilmasins dair Azarbaycan Respublikas1 Konstitusiya Mahkemasi Plenumunun Qarar:
[Decision of the Plenum of the Constitutional Court of the Republic of Azerbaijan on the
interpretation of certain provisions of Article 176 of the Labour Code of the Republic of
Azerbaijan] (2023). Available at: https://e-qanun.az/framework/54824 (last visited Apr. 19,
2025).
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Supreme Court’s position and imposed its own interpretation on the ordinary
courts.

These cases illustrate how constitutional complaints impact the
relationship between the Supreme Court and the Constitutional Court. A
constitutional complaint serves as an effective mechanism for constitutional
courts to intervene in the realm of ordinary jurisdiction and impose their
interpretations.®® On one hand, this mechanism provides a robust framework
for the protection of constitutional rights. Nevertheless, it presents a pitfall in
the form of prolonged litigation and can transform the Constitutional Court
into a de facto fourth-instance court.®® As can be seen, despite the
Constitutional Court’s statement, sometimes it acted as a “reexamination court”
by not exercising self-restraint. Therefore, the Constitutional Court’s role had
to be reassessed.

That’s why in 2023, the “Law on the Constitutional Court” was amended.®
The shift was made from an individual constitutional complaint to a
normative constitutional complaint system. In this regard, the approach taken
by the Azerbaijani lawmakers is similar to that of Poland and Hungary, which
use the normative constitutional complaint model.®® This model narrows the
scope of the constitutional complaint. Now, instead of directing review to the
entire decision, the Constitutional Court focuses on the statute that underpins
the ordinary court’s decision.® In other words, the Constitutional Court does
not assess procedural or substantive violations in judicial proceedings.
Rather, it focuses solely on norms that create the possibility for such
infringements.

Additionally, these cases illustrate a broader issue in the relationship
between the Supreme Court and the Constitutional Court: the overlap
between constitutional and ordinary jurisdictions.

B. Constitutionalisation of Law and the Overlap between

Constitutional and Ordinary Jurisdictions

The original rationale behind the Kelsenian model of judicial review was
that the Constitutional Court would address issues and disputes arising
under the Constitution, while ordinary courts would deal with matters of
ordinary legislation.®® However, the introduction of incidental review and

0 Supra note 25, 71-73.

61 Ibid.

62 “Konstitusiya Mahkamasi haqqinda” Azsrbaycan Respublikasinin Qanununda dayisiklik
edilmasi barads Azarbaycan Respublikasinin Qanunu [Law of the Republic of Azerbaijan
on Amendments to the Law of the Republic of Azerbaijan “On the Constitutional Court”],
art. 2 (2023). Available at: https://e-ganun.az/framework/54709 (last visited Apr. 20, 2025).

6 European Commission for Democracy through Law (Venice Commission), Draft Study on
Individual Access to Constitutional Justice, CDL-AD(2010)039rev, § 77 (2010).

64 Supra note 37, art. 32.2.

65 Supra note 3, 46.
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constitutional complaints has blurred the line between constitutional and
ordinary adjudication.® This process is known as the “constitutionalisation of
law”. As Professor Martin Loughlin noted, “constitutionalisation involves the
attempt to subject all governmental action within a designated field to the
structures, processes, principles, and values of a ‘constitution™.®” This process
has had three significant effects on the legal system:®

Firstly, the Constitution’s text is no longer limited to its original wording;
instead, it has been modified through the Constitutional Court’s case law.
Hence, the protection of fundamental constitutional rights and freedoms is
enforced by applying the Constitutional Court’s opinions.® Secondly, the
Constitutional Court started to enter different branches of law, including
private law. The Constitutional Court was tasked with reviewing the
conformity of the legislation and judicial decisions to the Constitution. This
led to the fact that ordinary judges and legislators had to look up and take
into consideration the case law of the Constitutional Court. Moreover, to
review the conformity of the legislation, the Constitutional Court had to
clarify the meaning of the statute, which also would become part of case law.”
Finally, as constitutional provisions, principles, and values started to affect
individual statutes, not only the Constitutional Court but also the ordinary
courts had to apply them.”

In this regard, the aforementioned cases concerning the interpretation of
certain provisions of the Labour Code are pretty illustrative in terms of
constitutionalisation. Instead of focusing on a uniform interpretation of this
provision, the Supreme Court has entered into the realm of constitutional
Court by assessing the constitutionality of practices between parties
concerning the application of that provision in the loan and surety
agreements. Simultaneously, in subsequent decisions, the Constitutional
Court went beyond determining constitutional issues and provided its
interpretation of the provisions of the Labour Code. Although the Supreme
Court’s decisions can be scrutinized for constitutional interpretation, such
scrutiny does not grant the Constitutional Court the power to offer its
interpretations and encroach upon the realm of ordinary courts.

This problem does not solely arise from the practices and relationship
between the Constitutional Court and the Supreme Court. The situation is
further complicated by the constitutional demarcation established by the
Constitution of Azerbaijan. Under Article 130 (IV) of the Constitution, the
Constitutional Court not only addresses issues of constitutionality but is also

6 Ibid.

67 M.Loughlin, What is Constitutionalisation?, in The Twilight of Constitutionalism?, 47 (2010).
6 Supra note 3, 47.

9 Id., 48.

70 Ibid.

71 1d., 49.
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required to provide interpretations regarding legislation. In practice, this has
resulted in a situation where ordinary courts and public bodies refer issues to
the Constitutional Court for legal interpretation and the establishment of
uniform application of provisions.”” This was not problematic until recent
reforms. However, after new reforms emphasising the public function of the
Supreme Court, the situation has hindered its ability to develop its case law.
Even within the hierarchy of ordinary courts, the Constitutional Court is
viewed as the institution responsible for establishing the uniform application
of law.

These developments are natural in the legal systems that use the Kelsenian
model of judicial review. Thus, it demonstrates that a complete separation
between constitutional and ordinary jurisdictions is challenging.”® For
example, in certain jurisdictions, the supreme courts have openly declared
that the Constitutional Court’s interpretations do not bind them.” At the same
time, constitutional courts have attempted to block legislative reforms aimed
at enhancing the public function of the Supreme Court.”” Additionally, these
conflicts are not only limited to Europe, but can be seen in Asia.”

However, certain arrangements can be made to minimise overlaps and
establish an effective working relationship between the Courts. Otherwise, the
system may face an institutional crisis where each court claims supremacy.

ITI. How to End the Conflict between the Courts?

As evidenced, the Kelsenian model of judicial review unavoidably leads to
the competition between the Supreme Court and Constitutional Court. In this
regard, judicial system of the Azerbaijan was no exception. Therefore,
following institutional mechanisms must be implemented to prevent crisis
within the judicial system and ensure the legal certainty.

A. Repealing the Article 130 (IV) of the Constitution of

Azerbaijan

Firstly, Article 130 (IV) of the Constitution should be amended to revoke
the Constitutional Court’s authority to interpret ordinary legislation. This
article provides that:

“The Constitutional Court of the Republic of Azerbaijan shall interpret the
Constitution and laws of the Republic of Azerbaijan on the basis of requests submitted
by the President, the Milli Majlis, the Cabinet of Ministers, the Supreme Court, and

72 Qarajayev, supra note 35.

73 Ibid.

71d., 61.

75 Supra note 25, 68.

76 Seokmin Lee & Fabian Duessel, Researching Korean Constitutional Law and the Constitutional
Court of Korea, 16 Journal of Korean Law 265, 269-270 (2016).
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the Prosecutor’s Office of the Republic of Azerbaijan, and by the Ali Majlis of the
Autonomous Republic of Nakhchivan”.

This provision is problematic as it contradicts the traditional Kelsenian
model of judicial review, creating a conflict between constitutional and
ordinary jurisdictions. As noted earlier, civil law jurisdictions indirectly use
judicial decisions as a source of law, with decisions by specialised
constitutional courts being among them. However, such decisions hold a
specific value—namely, that the Constitutional Court acts as a “negative
legislator” by assessing the constitutionality of legislation.

Kelsen’s original idea was that centralising judicial review in a single
specialised court would prevent inconsistencies and divergent views on
constitutional matters, thereby ensuring legal certainty.” For example,
although the Russian Constitution established the Constitutional Court for
judicial review, until 1998, it lacked the power to fully impose its views on
legislative constitutionality. This led to an uncertain situation where the
Supreme Court and Supreme Arbitrazh Court expressed differing opinions on
constitutional questions. Consequently, the Constitutional Court had to assert
its dominance over constitutional issues.” This illustrates how the unclear
status of the Constitutional Court can lead to legal uncertainty.

However, the power of judicial review over the constitutionality of the
legislation was never intended as a tool for constitutional courts to provide
their interpretations regarding ordinary legislation. First, such a development
would contradict the nature of civil law, where judges are bound by statutory
law rather than past precedents. More importantly, ordinary courts are
practically better equipped to interpret statutes, as they handle legal disputes
daily and are actively engaged in applying the law. Finally, it would make
any interpretative development by the Supreme Court futile since the
Constitutional Court would disregard them, as seen in its decision on the set-
off clause.

Therefore, Article 130 (IV) must be repealed (with respect to the interpretation
of the laws) to ensure that both courts remain within their respective
jurisdictions.

B. “Living Law” Concept and Schumann Formula

Secondly, since the Constitutional Court will no longer interpret ordinary
legislation, its dynamics with ordinary courts must also change. Although the
Constitutional Court will not interpret laws itself, it will inevitably assess their
constitutionality and how ordinary courts interpret them. Therefore, in this

77 Victor Ferreres Comella, The European Model of Constitutional Review of Legislation, 2
International Journal of Constitutional Law 461, 466 (2004).

78 See Decree of the Constitutional Court of the Russian Federation In the Case Concerning
Interpretation of Specific Provisions of Articles 125, 126, and 127 of the Constitution of the
Russian Federation, No. 19-P (1998).
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context, the Constitutional Court must act with caution, as the above-
mentioned developments limit its ability to intervene in the jurisdiction of the
ordinary courts. It may challenge this and further escalate conflicts with
ordinary courts. However, in doing so, it risks further isolation and
questioning of its prestige by them.” Instead, it would be in the best interest
of both the Constitutional Court and the entire legal system for it to guide and
coordinate the application of the Constitution.®

To achieve this, the Constitutional Court must exercise a sufficient level of
self-restraint.

One way to do so is through the adoption of the “living law” doctrine. This
doctrine encompasses the notion that once ordinary courts have developed
certain case law and a uniform interpretation of a statute, the Constitutional
Court would not intervene in that practice.’! The Constitutional Court would
only review the constitutionality of the interpretation by the ordinary courts.

However, this doctrine cannot fully resolve the conflict between these
courts. It is effective when the Constitutional Court lacks institutional
mechanisms to impose its views on ordinary courts and instead relies on their
referrals. The Italian Constitutional Court widely uses this technique. It stems
from the fact that the Constitutional Court cannot impose its view through
constitutional complaints. It primarily depends upon ordinary courts’
referrals. Hence, the Italian Constitutional Court had to establish a careful
relationship with ordinary courts.®

On the other hand, when the Constitutional Court is not solely dependent
on referrals from ordinary courts and can receive constitutional complaints,
the situation can become problematic. For instance, “Federal Constitutional
Law on the Constitutional Court of Russia” stipulates that the Constitutional
Court of the Russian Federation considers the constitutionality of a normative
act evaluating both its literal meaning and the meaning given to it by official
or other interpretations or by law-application practice that has been
developed.®

Based on this, the Constitutional Court of the Russian Federation widely
applied this norm to impose its interpretation on the ordinary courts.? It did
so by declaring the interpretations of ordinary courts unconstitutional and

7 Supra note 3, 68.

80 Ibid.

81]d., 56, 60.

82 David Kosaf, Sarah Oufednickova, Responsive Judicial Review “Light” in Central and Eastern
Europe — A New Sheriff in Town?, 48 Review of Central and East European Law 445, 452-453
(2023).

83 Federal Constitutional Law on the Constitutional Court of the Russian Federation, art. 74
(1994).

8¢ William Burnham & Alexei Trochev, Russia’s War between the Courts: The Struggle over the
Jurisdictional Boundary between the Constitutional Court and Regular Courts, 55 The American
Journal of Comparative Law 381, 400 (2007).
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ordering the reopening of cases. Unsurprisingly, this angered the Supreme
Court and the Supreme Arbitrazh Court of Russia, leading them to refuse
compliance with the Constitutional Court’s orders.® In contrast, the Italian
judiciary has not faced a similar experience because the function and activity
of the Corte Costituzionale heavily depend on referrals from ordinary courts.
When citizens can lodge complaints directly before the Constitutional Court,
the court gains greater leverage.

In other words, when the Constitutional Court relies on referrals from
ordinary courts, it must maintain a balanced relationship with them.
Otherwise, ordinary courts may refrain from addressing constitutional issues,
thereby limiting its ability to manoeuvre. In contrast, when citizens can
directly lodge constitutional complaints, the Constitutional Court is not solely
dependent on ordinary courts and thus has greater flexibility to challenge
their interpretations.

Therefore, the “living law” doctrine alone cannot fully demarcate the
boundary between constitutional and ordinary jurisdictions. This raises a
crucial question: How far should such a review extend?

In this regard, the jurisprudence of the Federal Constitutional Court of
Germany may give a perspective. Typically, it uses the Schumann formula for
reviewing the constitutionality of interpretations by ordinary courts. Under
this formula, the Federal Constitutional Court may review a judgement by an
ordinary court under the pretext of the constitutionality of the court’s
interpretation. This means that if the interpretation by the ordinary court were
theoretically transformed into legislation, would it still be constitutional? If it
would be constitutional, then the interpretation is acceptable. By narrowing
the scope of the review, the Court focuses on the constitutionality of the
interpretation rather than correctness.®

While the recent implementation of a more limited model of constitutional
complaints has eased tensions between the Courts in Azerbaijan, additional
steps must be adopted to establish an effective boundary between them. In
this connection, the endorsement of the “living law” concept, combined with
the application of the Schumann formula, can be effective in delineating clear
lines between constitutional and ordinary jurisdictions. More precisely, the
Constitutional Court can use the “living law” concept to adopt the Supreme
Court’s interpretations. Subsequently, the scope of reviewing these
interpretations can be limited through the application of the Schuman formula.

Like its Italian and German counterparts, the Constitutional Court can
endorse and integrate these concepts into its case law. Alternatively,
amending the “Law on the Constitutional Court” could formalise these

8 Id., 444-445.
8 See European Commission for Democracy through Law (Venice Commission), The

Decisions of the German Federal Constitutional Court and Their Binding Force for Ordinary Courts,
CDL-JU(2006)047 (2006).

71



APRIL | 2025 CONSTITUTIONAL LAW

principles in a statutory law. In this regard, the norm can be added to the law
to define the scope of the review by the Constitutional Court.

Conclusion

As Professor Anthony D’Amato observed, the legal system inherently
gravitates towards uncertainty.?” Therefore, it is vital to implement effective
mechanisms to mitigate this uncertainty and fortify legal certainty. Although
the primary objective of recent reforms was to advance legal certainty,
subsequent developments have impeded this progress. It is important to
recognise that, to some extent, these developments are an inherent part of the
Kelsenian model. However, it is crucial that these developments should not
escalate into an institutional crisis between the courts, thereby undermining
legal certainty.

Fortunately, during the initial phase of the reforms, the judicial system
successfully navigated this stress test, and the relationship between the
Constitutional Court and the Supreme Court remained largely intact. The
Constitutional Court endorsed the expansion of the Supreme Court’s public
functions and refrained from directly overturning decisions regarding the
uniform application of the law. Similarly, the Supreme Court acknowledges
the Constitutional Court’s jurisprudence, consistently referencing its opinions
in its rulings. Furthermore, ordinary courts actively refer constitutional
questions regarding statutes and their interpretation to the Constitutional
Court. Nevertheless, as previously highlighted, challenges may emerge from
the flawed delineation of competencies between the courts.

To address these challenges, the following reforms should be enacted:
Firstly, Article 130 (IV) should be amended to repeal the Constitutional
Court’s authority to interpret ordinary legislation. The Constitutional Court
must exercise self-restraint and avoid functioning as a de facto fourth-instance
court. Instead, it should assume the role of a coordinator, directing the
application of constitutional principles and values. This can be achieved by
adopting the “living law” doctrine and applying it in conjunction with the
Schuman Formula.

Finally, the Supreme Court and the Constitutional Court must establish an
effective relationship through cooperation to enhance legal certainty. Such a
collabourative approach will ensure the stability and predictability of the legal
system, thereby reinforcing public confidence in the judiciary.

8 Anthony D’Amato, Legal Uncertainty, 71 California Law Review 1, 1 (1983).
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Startap va investor arasinda hiiquqi korpii:
Azarbaycan ve ABS yanasmasimin miiqayisali

tohlili

Aysun Zeynalova

Annotasiya

Innovasiya va sahibkarliq miihitinin siiratls inkisaf etdiyi dovrda startaplarin hiiquqi
tanzimlanmasi va maliyyalasdirilmasi masalalori aktualliq qazanmagdadir. Startaplar geyri-
miiayyan va dinamik saraitda faaliyyat gistardiyindon onlarin hiiquqi statusunun daqiq
miiayyanlasdirilmasi va investorlar digiin alverisli maliyya mexanizmlarinin yaradilmas: bu
sahanin davamli inkisafi iiciin vacibdir. Diinyada bu sahada miixtalif yanasmalar mévcud
olsa da, xiisusila ABS-nin startap ekosisteminda totbiq etdiyi hiiquqi alatlor va
maliyyalasdirma mexanizmlori  diqqat ¢akir. Azarbaycanda iso startap miihitinin
formalagmasina baxmayaraq, onun hiiqugi va maliyya ¢arcivasi tam yetkinlagmamisdir.
Buna gora da, moagalada ABS va Azarbaycan tacriibalori miiqayisali yanasma ila
arasdirilaraq, startaplarm hiiquqi statusu, dovlat dastayi va investisiya mexanizmlari tohlil
edilir. Bundan alava, Azarbaycammn movcud qanunvericiliyindaki bosluglar nazardan
kegirilarak, beynalxalq tacriibaya asaslanan hiiquqi va institusional islahat takliflari irali
siiriiliir.

Abstract

In an era of rapidly evolving innovation and entrepreneurship, the legal regulation and
financing of startups have become increasingly relevant. Given that startups operate in
uncertain and dynamic environments, it is crucial to establish a clear legal framework
defining their status and to develop financial mechanisms that facilitate investment. While
various approaches to startup regulation exist globally, the legal instruments and financing
models implemented within the U.S. startup ecosystem stand out as particularly
noteworthy. In Azerbaijan, despite the emergence of a startup ecosystem, its legal and
financial framework remains underdeveloped. Therefore, this article adopts a comparative
approach to analyse the regulatory frameworks, government support mechanisms, and
investment models for startups in the U.S. and Azerbaijan. Furthermore, existing gaps in
Azerbaijan’s legislation are examined, and legal and institutional reform proposals based on
international best practices are put forward.
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getdikce daha miithiim rol oynayir. Qlobal miqyasda startaplarin

artan rolu iqtisadi inkisafa tohfe vermakls yanasi, miixtalif
sahalarde innovasiyalar: tagviq edir va is yerlarinin yaradilmasi ile masgulluq
artimini da temin edir.!

Startaplar rogomsal tendensiyalara meyilli tobiatlori ilo enenavi biznes
modellarinden farqlenirler.? Belo ki, miiasir startaplara daha gox siini
intellekt, proqram tominati, biotexnologiya, elektron ticarat, onlayn 6danis
platformalar1 ve s. sahsloerds rast gelmek miimkiindiir. Naticeds, startap
ekosistemlari roqemsal iqtisadiyyatin ayrilmaz hissasine cevrilorak, biznes

Ml’iasir igtisadi sistemlards innovasiya ve texnologiya asash inkisaf

miihitinds ¢evikliyin ve risk gebulunun yeni standartlarin1 miisyyenlasdirir.

Startaplarin ugurlu inkisafi tokce yeni ideya vo texnologiyalarla deyil,
onlarn  hiiquqi  ¢orgivade  kommersiyalasdirilmasi  ve  texnoloji
transformasiyasi ilo do baglidir. Buna gore da dovlatlor hiiquqi ve iqtisadi
maneolari aradan qaldirmagq tig¢lin miixtalif mexanizmlar totbiq edir.> Qlobal
raqabetin artdig1 seraitde sosial-igtisadi dayaniqliligr giiclendiren dovlst
tonzimlamealari zaruri hesab olunur.*

Azarbaycanda da bu istiqametds sosial-igtisadi strategiyalar ve
ganunvericilik aktlar1t mévcuddur, lakin hiiquqgi ve praktiki yanasmalarin
yetkin olmamasi startaplarin inkisafina angel yaradir. Xiisusilo AB$-de
formalasmis maliyye ve hiiqugi mexanizmlorin Olkemizds tam tetbiq
edilmamasi bu sahadaki tesabbiislorin langimesine ve potensial iqtisadi
faydalarin itirilmasina sabab olur.

Mbagqalenin esas maqsadi startaplarin  hiiquqi tenzimlonmoesi veo
maliyyoelosdirilmasi sahasinde movcud g¢otinliklori arasdirmagq, xiisusile
investisiya proseslarinin hiiquqi aspektlorini ve maliyyo alstlorinin tetbiqini
tohlil etmakdir. Belalikls, maqalenin birinci hissesinds startap anlayisina izah
verilacak, habels beynalxalq sferada ve 6lkemizda startaplarin ke¢diyi yoldan

! How Startups Benefit The Economy (2012), https://carnegie3.org.za/how-startups-benefit-

the-economy/ (son baxis 25 aprel 2025).
2 Viisal Qasimli vo digarlari, Innovasiya ve Sahibkarliq: Startap Ekosistemi, 113 (2023).

3 Yeno orada, 212.
4 Yeno orada.
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qisa sokilds bahs olunacaqdir. Ikinci hissada startaplarin maliyyslesdirilmasi
iclin tarixon istifade edilorak inkisaf yolu keg¢mis maliyyo alostlori veo
miiqavilalers toxunulacaqdir. Daha sonra diinyanin startap markazlarinden
biri sayilan AB$-de startaplara totbiq olunan giizestler, qanunvericilik aktlar:
vo diger aidiyyeti hiiquqi tenzimlomsalor barade danisilacag, belo hiiquqi
tonzimlomalarin Azarbaycan Respublikasinin qanunvericiliyine niimunavi
totbigina dair taklifler qeyd edilacekdir.

Sonuncu hissads ise Azarbaycan Respublikasinda startap ekosistemini
ohato edan konkret hiiquqi tenzimlamslar ve onlarin shate dairasi, elaco da
normalarin tetbiginin startaplara yaratdigi manes ve moahdudiyyatlorden
bahs edilacokdir. Maqgalada belo manealoar kimi 6lkamizds maliyya alatlari ve
miiqavilelorden istifadenin moahdud yayilmasi, habelo startaplara
investisiyanin hayata kegirilmasinds qarsilasilan hiiquqi mahdudiyyotlar
tedqiq olunacaq, bu problemlarin konkret hall yollar1 gostarilacokdir.

I. Startap nadir?

Startaplara sahibkarlar terafinden qurulan va sirketin inkisafi iiglin
innovativ ideyalarla zoruri resurslari bir araya gotiron yeni tosis edilmis
biznes kimi anlayis verils biler.> Eyni zamanda startaplara unikal mahsul ve
ya xidmat hazirlamaq, onu bazara ¢ixarmaq ve mustarilori homin mahsul va
xidmatlardan istifadenin vacib olmasina inandirmaq tigiin yaradilmis sirkat
va ya layihoalor kimi doa taorif verilir.® ©nanavi bizneslordan farqli olaraq
startaplar Olgiisiine, fealiyyst sahesine ve ya senayesine gore deyil,
innovasiyaya vo yeni dayor yaratmaga verdiyi tistiinliiklo miiayyan edilir. Bu
innovasiya elmi kasflor, yeni biznes modellari ve ya movcud texnologiyalarin
forgli totbiqi soklinde Oziinii goOstora bilor. Startaplar1 digerlarinden
ferglandiren asas coehat onlarin yiiksek qeyri-miiayyenlik saraitinde fealiyyat
gostarmosidir ki, bu da onlarin ugurunun prognozlasdirilan icradan daha ¢ox
cevikliya asaslanmasini taleb edir.”

Azarbaycanda ise startap ekosisteminin inkisafi 2012-ci ilden sonraki
dovrii ohata edir. Soziigedon dovr Azarbaycanda innovativ fealiyyetlarin
formalasmasi ve inkisafi baximindan xiisusi shamiyyet dasiyir. Bels ki,
olkado ytizlorle startapin formalasmasi, hatta onlarla startapin qlobal bazarda
taninmasi da bu dovrds bas vermisdir.?

Qanunvericiliyimizds startaplarin terifine Vergi Macallasinde rast golinir.
Belo ki, Macollonin 13.2.80-ci maddasine asasan, startap — innovativ tasabbiisa
asaslanaraq hayata kecirilon, miivafiq icra hakimiyyati orqanimin miiayyon etdiyi

5 Boyoung Kim et al., Critical Success Factors of a Design Startup Business,10 Sustainability
(2018). Burada bax: https://doi.org/10.3390/su10092981 (son baxis 25 aprel 2025).

¢ Qasimli vo digorleri, yuxarida istinad 2,112.

7 Eric Ries, The Lean Startup: How Today’s Entrepreneurs Use Continuous Innovation to
Create Radically Successful Businesses, § 1 (2011).

8 Yuxarida istinad 2, 236.
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orqan (qurum) tarafindon miiayyon edilmis meyarlara cavab veran va mikro, kigik va
orta sahibkarligin inkisafini dastokloyan miivafiq icra hakimiyyati orqaninin miiayyan
etdiyi orqan (qurum) tarafindon “Startap” sohadatnamasi verilmis saxslarin hayata
kecirdiyi sahibkarliq faaliyyatidir.° Qeyd edilon maddads adigokilon miivafiq icra
hakimiyyati orqani gisminds ise Kigik ve Orta Biznesin Inkisafi Agentliyi
(bundan sonra “Agentlik”) nazards tutulmusdur.

Miiasir diinyada biznes sahasinin shamiyyatli qollarindan biri olan startap
terminologiyada ilk dafs innovativ ve texnologiya yoniimlii sirkatlari tesvir
etmak iiclin 1960-1970-ci illords istifade olunmaga baslanib. Tlk “startap”
soziiniin vurgulanmasi1 da 1976-c1 ilde “Forbes” tarefinden darc edilmis
moaqalaye tesadiif edir.!! Bununla bels, startaplarin ilkin formalarina artiq XX
asrin avvallorinds ayri-ayri is adamlarmin siirstls genislonan ve yiiksak
gqazanc gotiron miiassisalor yaratmaga baslamas: ilo rast gelinirdi. Miiasir
dovrds ise silini intellekt proqramlarndan tutmus onlayn otel
rezervasiyalarina, miixtalif sirkstlorin raqemsal sahifslerindoki catbotlara
gedar bir ¢ox layihae ilkin merhslads startap kimi meydana ¢ixmis ve yeni
texnologiyan insanlarin istifadesina taqdim etmisdir.

Startaplarin inkisafi i¢lin alverisli hiiquqi miihitin yaradilmas: istonilon
olkenin iqtisadi teraqqisi baximindan miihiim shamiyyet kasb edir. Startap
ekosisteminin yaratdig1 imkanlar sayasinda 6lkads sirkestlorin boytimak va
inkisaf yolu agiq olur, bu da 6z novbasinde iqtisadi ve texnoloji inkisaf1
suratlondirir. Startap sahasindoki ilk sahibkarliq tenzimlomsalari 1990-c1
illarin avvellerinde Finlandiya, Niderland ve Sotlandiya kimi olkslards
meydana galib. Bela bir sahanin aktuallagsmasi naticasinda bir ¢ox 6lka xiisusi
olaraq startaplara yonalmis yeni hiiquqi tadbirlar tetbiq etse ds, bu tadbirlarin
ohato dairasi tobii olaraq mahdud idi ve startaplarla bagli biitiin masalalori
tam gokilde shate etmirdi. Sonraki illarde Avropa, Amerika vo Asiya o6lkalari
do startap layihalorini dastokloyan tonzimlomalar tatbiq etdilar. 2004-cti ilda
Fransa gonc innovativ sirketlor (Jeunes Entreprises Innovantes) ligiin vergi
glizasti taqdim etdi ve startap yaratmaq potensiali olan sirkatlari desteklomak
tclin “ad hoc” proqramlar toklif etdi. ABS-do isa “Startup America” tosobbiisii
gorcivesinds, federal hokumsat terefinden sahibkarhiga yonslik hiiquqi
tonzimlomoa todbirlori hayata kegirilirdi. Startap sahasinde tenzimlomani
hoyata keciron dovletlore Hindistan, Israil ve bir sira Asiya olkaleri do
gosuldu ki, onlarin strategiyalar1 klassik sahibkarligin hiiquqi tonzimlomaosi
gorcivesine uygun todbirlerin, proqramlarin ve ganunvericilikdaki
dayisikliklorin birlogsmasini shate edirdi.!?

° Azarbaycan Respublikas: Vergi Macsllasi, mad. 13.80 (2000).

10 Amar Bhidé, The Origin and Evolution of New Businesses, 149 (1999).

11 Rui Pedro Campos Magalhaes, What is a Startup? A Scoping Review on How the
Literature Defines Startup, 9 (2019).

12 Yeno orada.
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Startaplarin miqrasiyasi1 yenilik ve inkisaf gatirmakle yanasi, maliyye
colbini do daim oziinds saxlayir. Startap sirkestlori adston fealiyyatlorine
yliksok xorclorloe vo mohdud galirlo basladigindan, risk sermayeadarlar:
(venture capitalists) kimi mdiixtolif menboelorden kapital calb edirlor.’®
MBasoalonin ilkin morhslssini teskil eden investisiya mablaginin startapin
tosiscisine Otliriilmasi, maliyyslagdirme alatlari, sirket ve investorun hiiquq
vo vazifelari, elaco ds onlarin qarsisinda duran mahdudiyystler ve sartlor
kimi miithtim masalaleri ahata edir. Novbati bagliqda startaplarin inkisafi ile
paralel olaraq formalasan ve investorla tesis¢ci arasinda hiiquqi
miinasibatlorin asasmi tegkil eden maliyyelesdirme alstlarinden bshs
edilacokdir.

II. Tatbiq olunan maliyya alatlari — konvertasiya edilan
vekselloar, “SAFE” va “KISS” miiqavilalari

Maliyye dastayi startapin inkisafi tiglin yanacaq rolunda ¢ixis edir. Startap
ekosisteminin tekamiiliiniin ilkin dovrlerinds kapital celb etmak magsadils
startap yaradicilar1 miixtalif tisullara miiracist edirdiler. Zamanla startaplarin
ilkin marhalalari {igiin konkret maliyys alatlori formalasmaga baslad: ki,
bunlar1 da yaranma ardicilli§ina, ehtiva etdiklori sortlore va taraflor {iglin
somaralilik daracesine gors qruplasdirmaq olar: konvertasiya edilen borclar,
veksellar, “SAFE” (Simple Agreement for Future Equity) ve “KISS” (Keep It
Simple Security) miiqavileleri. Bu alatlar sirketin giymatlandirilmaesini toxire
salmaga vo investisiyalar1 minimal hiiquqi ve omaliyyat xorclori ils
strukturlagdirmaga imkan verir.

Startaplarin inkisafi zamani kegdiklori maliyyeslosma marhalalori onlarin
texniki hazirliq seviyyesine, bazar mdvqeyins ve boyiimas hadaflarine uygun
olaraq inkisaf edir. “Pre-seed” moarhalasi ilkin marhale hesab edilir vo asas
maqsad ideyanin formalagdirilmasi, ilkin bazar aragdirmasinin aparilmasi v
moahsulun prototipinin hazirlanmasidir. Bu marhslads sermayes qoyulusu
adatan tesiscilor, yaxin g¢evra vo fordi investorlar torsfinden tomin edilir,
habels mablag 250 000 ABS dollarma gadar cata bilir. “Seed” marhslasinds ise
mohsulun ilkin versiyasinin (Minimum Viable Product — MVP) hazirlanmasi
va miistari bazasinin yoxlanilmasi asas prioritet hesab edilir. Bu marhaslada
yalniz “malok investorlar” deyil, ham do risk fondlar: vasitasile 500 000 — 3
milyon ABS dollar1 hecminds maddi resursun temin edilmesi miimkiindiir.'*
Sirkastin ilkin maliyyalosmasinin taskil edildiyi bu morhololorde asasen
moaqalads geyd edilacek olan “SAFE” ve “KISS” miiqavilalerindan, elaca do
konvertasiya edilon veksellorden istifads edilir.

13 What Startup Is and What's Involved in Getting One Off the Ground (2024),
https://www.investopedia.com/terms/s/startup.asp (son baxis 25 aprel 2025).

14 Lyazzat Sembiyeva et al., Current Status and Prospects for the Development of Venture
Financing, 3 Reports of the National Academy of Sciences of the Republic of Kazakhstan 235,
240 (2020).
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“Pre-seed” va “seed” marhalalarinds artiq 6z effektivliyini niimayis etdirs
bilmis, lakin layihoni daha da inkisaf etdirmak ve manfaati artirmaq tiglin
voasaiti olmayan sirketlor istirak edir. Boytime marhalesinde olan sirkatlor
“Series A”, “B” va ya “C” morhalalorinda investisiya calb eds ve har birinds
shamiyyetli hacmda kapital alde edas bilar. Bels ki, “Series A” marhoalasinda
investisiya mablagloari adaton 5-10 milyon dollar, “Series B” marhalasinda 10—
20 milyon dollar, “Series C” marhalesinds isa orta hesabla 100 milyon dollar
va ya daha ¢ox ola bilar. Bu marhalslerin har birinds toplanan vasaitler
miistori bazasinin ve ohate dairssinin genislondirilmasi, homg¢inin yeni
bazarlara ¢ixisin tomin edilmasi {iglin istifade olunur.’® Qeyd edilon
moarhalalerde kapital qoyulusu tiglin iss “Convertible preferred stock”,
“Preferred Shares” adlanan miirekksb formali razilasmalardan ve ya bu
raundlarda az rast galinss de “SAFE” miiqavilslari kimi maliyye alstlorinden
istifade edilir.'

[lkin startap miihitinin formalagsmaga bagladigi dévrde istifade edilon
maliyye alati konvertasiya ediloan borclar idi. Homin borclarin asaslandig:
razilagsmaya asasen, investor startap layihasinin hayata kegiron soxso borc
vermayi 0z ohdasina gotiiriir ve qarsiliginda golacokds layihenin ugurlu
olmasi naticesinds sirkatin sshmlerine sahib olur. Bagqa s6zls, investor layiha
tosisgisino verdiyi borcu golacokda ugurlu startapin sshmlarine gevirarak
monfaat alde edir. Homginin bu razilasma borc pulun miqdar1 ve
konvertasiya sortlorini, eloca do har bir sshmin giymatini miiayyen edir.”
Startapgilar bu yolla 6z dost ve ailslerindan, daha ¢ox “msalak qruplar”!® ad1
ilo rast goldiyimiz qruplardan vesait colb edirdilor.® Qeyd edilon
maliyyelesdirms tisulu beazi cohatlarine gors riskli hesab edilirdi. Yuxarida
gostorildiyi kimi konvertasiya edilon borclarin meydana ¢ixmas: avvalki
dovrlere tesadiif edir ve ilkin maliyys alsti rolu oynayirdi, tokmil struktur va
sortlora malik deyildi. Beloa ki, konvertasiya edilon borclara dair razilasma
borc miiqavilesi gsoklinda tortib edilirdi. Yeni yaranan sirketlor ugursuz

15 Yeno orada.

16 What Is Series Funding A, B, and C? (2024),
https://www.investopedia.com/articles/personal-finance/102015/series-b-c-funding-what-it-
all-means-and-how-it-works.asp (son baxig 25 aprel 2025); Series B Financing: Definition,
Examples, and Funding Sources (2021), https://www.investopedia.com/terms/s/series-b-
financing.asp (son baxis 25 aprel 2025).

17 BDC Glossary, Convertible debt, https://www.bdc.ca/en/articles-tools/entrepreneur-
toolkit/templates-business-guides/glossary/convertible-debt (son baxis 25 aprel 2025).

18 “Malak qruplar”a goldikds isa brokerlar, saticilar vo ya investisiya maslahoatcilarinden
ibarat investorlar qrupu basa diisiiliir ve bu qrupa {izv soxslor miitemadi goriisler kegirir,

investisiya qoyuluslar1 barssinde miizakirsler aparir ve gararlar gabul edir, homg¢inin erkan
moarhoalada olan sirketlors kapital yatirmaga maraqlidirlar.

19 Penn Carey Law School, Convertible Notes Overview, [i]. Burada bax:
https://www.law.upenn.edu/clinic/entrepreneurship/startupkit/convertible-note.pdf (son
baxis 25 aprel 2025).
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olduglar1 halda maddi cehatdan zsif olduqlaria gors investorlarma borclu
qalir, borclarini 6daye bilmadikde miiflis ola bilirdi.?’ Bunlarla yanasi, startap
miihiti inkisaf etdikca vasite rolu oynayan maliyys alatinin tekmilloagmasi da
istisna deyildi. Naticads, konvertasiya edilon borcdan bir nege imtiyazi eyni
razilagsmada cemlagdiran yeni maliyye alati - konvertasiya edilan veksellar
meydana ¢ixd1.?! Hoam konvertasiya edilon borclarin, hem da veksellarin oxsar
cohatini ise har ikisinin borc alati olmasi tagkil edirdi.

1980-ci vo 1990-ca1 illards texnologiyaya dair startaplari maliyyslesdirmak
istayen investorlarin bir hissesinin secimi konvertasiya edilon veksellarden
yana olsa da, 2000-ci illerin ortalarinda startap yaratma xarclarinin azalmasi
naticesinde bu maliyyslosmo aloti daha da tekmillasirdi. Xiisusile da
konvertasiya edilan veksellorden texnologiya sirkstlerine ilkin marhslads
edilon investisiyada istifade edilirdi. Ustiinliiyiin veksellara verilmasi gisman
onun senadlegsma xarclerinin az olmasi ile alagadar olsa da, diger sebablar
kimi konvertasiya edilon veksellorin 3 asas yeni imtiyazi ¢ixis edirdi —
yetkinlik tarixi, faizlar va tistiin sshmlar.?

Yuxarida da vurgulandig: kimi konvertasiya edilon veksellar 6ziinda bir-
biri ilo vehdatdas olan 3 garti ehtiva edir. Bu sertlarden birincisi yetkinlik tarixi
ila baghdir. Xarici manbalards “maturity date” kimi teqdim olunan bu gert
borcun verilmasindan sonra miisyyen zaman araliginda (adsten 18 vo ya 24
ay arzinds) miisyyan edilir ve razilasmanin qiivveds qalma dovrii kimi gabul
edilirdi. Miivafiq miiddat basa catdiqda veksel avtomatik sokilda sirketin
sohmlarine konvertasiya olunur, agor gosterilon miiddst arzinds bu bas
vermazsd, borcun investora geri qaytarilmasi nazards tutulurdu.?

Tkinci sort kimi investisiya edilmis mablagin tizerins hesablanan faizlor ¢ix1s
edirdi. Bu sort bir nov dividend xarakteri dasiyir, faizlor sabit deracads ilkin
investisiya mablagins hesablanmaga davam edirdi. Faiz ve maliyys periodu
iso toroflorin 6z istoyindan asili olaraq miiayyon edilirdi. Naticods, yetkinlik
tarixinin uzanmasi investora daha ¢ox faiz galiri, investisiya subyektino iso
vaxt qazandirirdi. Masalan, serti olaraq teraflor 10 000 dollarlq investisiya
qarsiliginda asas moablago hesablanan 8% 0denis barads raziliga golirlor vo
investor miiddatin sonunda borc verdiyi mablags hesablanan 8%i, yoni 800
dollar1 da alda etmis olur.

20 Brad Feld, Jason Mendelson, Be Smarter Than Your Lawyer and Venture Capitalist,
Venture Deals, 120-121 (2016).

2 John F. Coyle & Joseph M. Green, The SAFE, the KISS, and the Note: A Survey of Startup Seed
Financing Contracts, 103 Minnesota Law Review 101, 103-104 (2018).

22 Yeno orada.

2 SAFE Note and Convertible Note: The Differences (2024),
https://www.growthlabfinancial.com/safe-note-vs-convertible-note-the-differences (son
baxis 25 aprel 2025).
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Uciincii ve sonuncu asas sart ise investorun digar sshmdarlara nisbaton
miiayyon istiinliiklors malik olmasi idi.* Hemin dstiinliik sirketin
sohmlarinin alinmasinda investora verilon endirim faizleridir ki, endirimlor
15%-don baslayaraq 25%-dak qalxa bilirdi. Masalan, yeni investorlar miivafiq
sirkatin har sehmi {i¢lin 1 dollar 6dayirlar. Bels olan halda, vekselinin 20%
endirimi olan investor har sshm ticiin 0.8 dollar 6dayacekdir. Basqa sozle
desak, veksel sahibi 100 000 dollar garsiliginda 125 000 sohm slds etdiyi halda,
yeni investorlar eyni mablagls yalniz 100 000 sshm alds edacaklar.?

Bununla bels, veksellarin biitiin miisbat cohatlori ilo yanasi bir sira menfi
cohotlori do var idi ki, homin monfi cohatlor hor iki terofi yeni razilasma
formas1 axtarmaga sovq edirdi. Bunlardan biri startapin razilasmada
gostarilen yetkinlik tarixine ¢atdig1 marhslads kapital calb eds bilmamasi ils
baglidir. Veksel borc alati oldugu ticiin investisiya edilon mablag borc olaraq
qalmaga davam edir, qaytarilmas: teleb edildikde ise maliyye cohatdon zaif
olan sirkatlorin miiflislosmasine gotirib ¢ixarirdi.? Maselon, ilkin
maliyyeslasma marhalasinds investor startapa 2 il miiddat (yetkinlik tarixi) va
1 000 000 $ hadaf mableg (miiddatin sonuna qadar startapin calb etmali oldugu pul
mablagi. Bu mablagin toplanmas: marhalonin sonunda investisiyani sohma ¢evirir)
sortlari ile 200 000 $ kapital qoyur. Miiddat sona gatdiqda startap comi 500 000
$ investisiya calb eda bilir ve hadafa catmadigindan konvertasiya bas vermir.
Noticads, sirketler investorlara borclu qalir ve ya daha agir sertlarls
(sehmlarda alava endirim vo s.) yeni raziliga galmali olurdular.

Digor bir manfi cohat do avvalki abzasda niimuns gatirilmis sshmlerin
giymoti ilo baghdir. Sirket maliyyalosmenin sonraki marhalalarinds
sohmlarin giymatini qaldirdiqda ilkin marhslads kapital qoyan investorlar
yeni investorlardan forqli olaraq avvalki giymata sohm alds eda bilir, naticeda
eyni vesait qarsiiginda yeni investorlardan ¢ox sshma sahib olurdular.?” Eyni
moablag qarsiiginda daha az sshmin alds edilmasi va sirkatin sshmlarinin
geyri-barabar sokilda boliisdiiriilmasi yeni investorlar iigiin balansizliga
sobab olur, onlar {iglin sirkete investisiya qoyulusunun calbediciliyini
azaldird1.?® Beynoalxalq praktikaya osasen, razilasmanin bir pargasi olan vo
investisiya mablagine hesablanan faiz Odeniglori startap sirketlerine

24 Yuxarida istinad 19, 2 (Term Sheet).

% Yeno orada.

2% For Founders Raising Capital: Thinking Through the Implications of Convertible Notes
(2018), https://www.toptal.com/finance/startup-funding-consultants/convertible-note (son
baxis 25 aprel 2025).

77 The advantages and disadvantages of convertible notes (2025),
https://fastercapital.com/content/The-advantages-and-disadvantages-of-convertible-
notes.html (son baxis 25 aprel 2025).

28 Brenton Twitchell, For Attorneys Advising a New Tech Startup: An Introduction to
Convertible Notes, What They Are and Why You Should Consider Using Them, 1 (2015),
https://www.ryanswansonlaw.com/wp-content/uploads/2016/06/Intro-to-Convertible-
Notes.pdf (son baxis 25 aprel 2025).
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banklardan goétiiriilon kreditin 6denis faizinden baha basa gslirdi ve bu da
geyd edilon maliyys alatinin sirkatlars menfi tesir eden yanlarindan idi.*
Borc alati funksiyasini yerina yetiran veksellor yuxarida qeyd edilon manfi
va ¢atismayan toraflorine gora semorasiz hesab olunurdu, hamginin sirkatlor
tiglin do miiflislosma riskini dasidigindan semorasiz idi. Belaliklo, startaplarin
ilkin moarhoalalarinds kapital toplamaq moaqsadile istifade olunan
maliyyalosma alastlorinden biri kimi “SAFE” (Simple Agreement for Future
Equity) miiqavilaleri meydana ¢ixd1.* Soziigedan miiqavile ilk dafs 2013-cli
ildo Amerika startap akseleratoru® “Y Combinator” terafinden teqdim
edilmisdir.?> Hal-hazirda ise “SAFE” vo ona oxsar miiqavilalorden bir ¢ox
yurisdiksiyalarda istifads olunur.® Bu ciir maliyys alati beynoalxalq saviyyada
konvertasiya edilon veksellore nisbston daha sahibkar dostu bir alternativ
kimi gobul edilir. Konvertasiya edilon veksellor vo “SAFE” miiqavilalari
mahiyyatce oxsar olsa da, standart miiqavile formasi ve konkret miiddealar1
olan “SAFE” har iki torof {li¢lin daha alverisli hesab olunur. “SAFE” asasinda
ilkin marhalads olan startap giymoatlondirma ve ya emissiya toyin etmaden
vasait calb edir, investor isa sarmaye qoyulusu edir, miiqavilods avvalcodan
miioyyen edilmis hadisenin bas vermasi naticesinds ise onun sarmayasi
sohma cevrilir.* Qeyd edilen forqgin anlasilmasi tigiin giymsatlondirma va
emissiya tayin edilmamasinin mahiyyatini vurgulamaq zaruridir. Bels ki,
giymatlendirms bir startapin bazar deysrinin miisyyen edilmasi, emissiya isa
sirkat torafindon sehmloarin buraxilmasi prosesidir. Qiymatlondirma vo ya
emissiyanin toyin edilmasi sirkatin gsliri, bazar pay1 ve proqnozlara asaslanur.
[lkin marhalada olan sirketler ise bu xiisusiyyatlara halo malik olmadigindan
geyd edilon proses onlara ¢atin golir. “SAFE” modelinin totbiqi sayasinda
sirkat baslangicda doyer tayin etmadon vo sshm buraxilisini hoayata
kecirmadan vasait calb eds bilir. S6zligedon maliyys alstinin bu xiisusiyyati
onu veksellordon farqlondirir ve borc xarakteri dasimaqdan uzaqlasdirir.
Digor bir tistiinliik iso “interest rate”, yoni investisiya mablagina hesablanan
faizler gortinin aradan qalxmasidir. Konvertasiya edilen veksellors maxsus
sormayoyo faizlorin hesablanaraq investora Odenilmesi sortinin mdévcud
olmamast sirkatlarin maliyye yiikiinii azaltdigindan onlar1 SAFE-o bir addim
da yaxin edir. Bu razilasmani borc miiqavilesinden va vekseldan forqlandiran
sonuncu osas maqam isa "yetkinlik tarixi'me malik olmamasidir. SAFE-s

2 KPMG, Interpreting Convertible Notes, 7 (2023).

% Jeff Perry et al., SAFEs as (New) Financing Instruments, 23 Business Law International 249,
249 (2022).

31 Startaplara siiratli inkisaf ticiin mentorluq, maliyys ve sabokalasma imkani taqdim edan
intensiv proqramdr.

3 Perry, yuxarida istinad 30.

3 Yeno orada.

3 Simple Agreement for Future Equity (SAFE): Definition, Benefits, and Risks (2025),
https://www.investopedia.com/simple-agreement-for-future-equity-8414773 (son baxis 25
aprel 2025).
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asason, investisiya edilon mablag miiqavilode razilasdirilmis hadisenin bas
vermoasi (raund® ti¢iin hadaf mablagin toplanmasi, startapin basqa bir sirkate
satilmas1 ve s.) ilo sehmo konvertasiya edilir. Razilasdirilmis hadise bas
vermoadikdes miinasibat agiq qalir, ¢linki “SAFE” borc hesab edilmadiyinden
sirkatin onu geri qaytarmaq ohdsliyi yoxdur.*® Yeni investor {i¢iin ya
razilasdirilmis hadise bas verir vo sarmaya sohma gevrilir, ya da investor
hadisenin bas vermasini geyri-miiayyon miiddat arzinde gozlomaye davam
edir. Hadisanin bas vermemasi noticesinde Kkapitalin itirilmasi iss
investorlarin miinasibatlorin avvalinds razilasdiglar: sort idi. Investorlarm
“SAFE” miiqavilalerindan yana olmasimin asas sababi ise bu maliyyatinin
sade struktura sahib olmasi ve az xarclarls basa galmasi idi.” “SAFE” haqiqi
sohmlore investisiya kimi gebul edilir vo “Y Combinator” tarsfinden irali
suriilon standartlasdirilmis formalar genis istifade olunaraq sirketlars
investorlar torafinden daha ucuz ve semarali sokilds kapital toplamaga imkan
verir.?®

Magqalenin indiys qoderki hissesinde artiq genis yayilan maliyys
alatlorindon danisilsa da, xronoloji olaraq sonuncu, yoni 2014-cii ilde 500
Startap sirkati torafinden irali stiriilmiis “KISS” (Keep It Simple Security)
modelini do vurgulamaq lazimdir.* Bazen sirketlor uzun ¢eken danigiglara
girmok istomir, qisa miiddatde ve asagl dayerde maliyys colb etmok
istayirlor. Bu zaman “KISS” onlarin komsayine catir.® Bozileri “KISS”-i
“SAFE” vo veksellorin hibridi adlandirirlar. Buna sebab ise “KISS”
miiqavilelorinin hoam SAFE, hom do veksellorin xiisusiyystlorine malik
olmasidir. Belo ki, bu forma SAFE-ds oldugu kimi investorlardan birbasa
kapital toplamaga komak eds va ya veksellords oldugu kimi yetkinlik tarixi,
faiz vo s. sartlori 6zlindo ehtiva edo bilar. Elaco da, ham KISS, hom da “SAFE”
toroflor arasinda miisyyanlosmis galacokdaki bir hadise ssasinda sshmlars
cevrilir, har iki alat sads qurulusuna gore az vaxt arzinds kapital colb etmayo
imkan verir. Qeyd edilonlor KISS-in forqini ilk baxisdan aydinlasdirmaga
imkan vermess da, onun esas cohati diger iki formanin xiisusiyystlarini
birlosdirmesi ve noticodo daha sade struktura malik olmasidir. “KISS”
miiqavilesinin veksellorin vo SAFE-in hans: sartlerini 6ziinds ehtiva edacayi
iso toraflorin miilahizalarine uygun miisyyen edilorak razilasmada 6z aksini
tapir. Belalikls, sade razilasma ilo maraqlarini tomin etmak istoyon toroflor

% Startapin boylimasi ve inkisafi {i¢iin investorlar torafinden kapital calb etdiyi miiayyen
maliyyslesdirma marhalesidir. Masslan, Pre-Seed, Seed, Series A, B vo s.

% Coyle & Green, yuxarida istinad 21, 105.

37 Yuxarida istinad 30, 250.

38 Yeno orada, 249.

% SAFE vs. KISS: Key Differences. What's Best For Your Startup? (2022),
https://sharpsheets.io/blog/safe-vs-kiss-key-differences/ (son baxis 25 aprel 2025).

40 KISS or Keep It Simple Security Convertible Note Calculator (2020),
https://eqvista.com/kiss-or-keep-it-simple-security-convertible-note-calculator/ (son baxis 25
aprel 2025).
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uzun ¢okan danisiqlara girmaden “KISS” vasitasile 1-2 sohifalik razilasmani
baglayirlar.!

Qeyd edilonlarden goriindiiyii kimi, miixtslif dovrlar arzindae startaplarin
maliyyelasdirilmasi sahasinde bir sira maliyys alstlori formalasmis ve tetbiq
edilmisdir. Hazirda ise bu alatlerin an optimal hesab edilon formalar1 genis
sokilds istifade olunmaqdadir. Bu alatlor investorlar ve sirkatlar {igiin ¢evik
vo risklari optimallasdiran maliyyes mexanizmlari toqdim edir, toraflarin
hiiquglarini qorumagqla yanasi, ham ds onlarin miixtalif manfaatlor alds
etmolorini tomin edir. Startaplarin maliyyalogsmoasi bir torsfden startap
ekosisteminin asas amili hesab olunur, diger tarafden bu magsadls tatbiq
olunan maliyye alatlori bu sahenin inkisafim1 siiratlondirmakls innovativ
texnologiyalarin sayinin artmasina tekan verir. Belslikls, startaplarin erken
marhalalarinds maliyyslosmanin asas hiiquqi alstlari — borc, veksel, “SAFE”
va “KISS” — ham hiiqugi struktur, ham da risk bélgiisii baximindan farqli
yanasmalar toqdim edir. Novboati basliqda isa geyd olunan alstlorin ABS
tocriibasinda tetbiq xiisusiyyetlari ve miivafiq normativ hiiquqi ¢ercivs ils
uygunlugu tohlil edilacak.

ITI. ABS-da startaplara tatbiq edilan giizastlar vo
mahdudiyyatlar

ABS startap sahasindaki praktika ve ganunvericiliyinin bir ¢ox nlimunavi
xiisusiyyetlori ilo yanasi, hazirda diinyada startaplarin sayma gors ilk
siralardadir. San-Fransisko, Nyu-York kimi diinyanin startap markazi hesab
edilon gohorlari, eloco do “Amazon”, “Facebook”, “Google”, “Apple” kimi
nahang sirkatlara cevrilmis startaplarit ABS-nin bu sahadaki gabagcailligiin
gostoaricilarindendir.

Olkenin startap sahasindoki ugurunun shamiyyatli hissesini 6zal ve dévlat
sektorunun soziigedon sahays olan dastoyi teskil edir. Ozal sektor
startaplarin inkisafina investisiya qoyulusunu temin etmoakls dastak olarken
dovlat do 6z novbasinde bir sira giizestlor, toqaiid prqramlar: vo s. kimi
imkanlar yaratmaqla bu sahade stimullagdirici siyaset tatbiq edir.**Bununla
bels, oksor dovlatlords oldugu kimi ABS-do do movcud olan, 6lkenin
tohliikesizliyinin temin edilmesine yonelmis bir sira normalar startap
sahasinin inkisafi zamani maneslar yarada bilar. Bu ciir normalardan biri da
ABS-nin Bank sirri Aktidir. Bu Akt 6lkenin maliyye sistemini qanunsuz
foaliyyatlorden qorumaq ve saffaflig1 tomin etmayo yonalmis, tohliikesizliyin
miihafizesi xarakteri dastyir. Akt xiisusile startaplarin maliyyeslogsmasi zamarn

4 The Importance of KISS and SAFE Notes in Start-up Financing: Addressing Shortcomings
and Proposing Legal Solutions: Part 1 (2023), https://www.pcalaw.com.my/wp-
content/uploads/2023/12/Raising-money-for-a-start-up-can-take-many-different-forms.pdf
(son baxis 26 aprel, 2025).

42 Yuxarida istinad 2, 147.

43 Yeno orada, 145.
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moahdudiyyatlara sebab ola bilacok miiddaalar shate edir. Bununla bels, bu
tonzimlomalar startaplara xiisusi totbiq edilon qaydalar sayessinde onlarin
foaliyyatini moehdudlasdirmir. Belo ki, startaplara dair xiisusi
tonzimlamalarin moévcudlugu dovlstin ve maliyys tshliikssizliyinin temin
edilmasine yonalmis normalar: startaplar iigiin istisna edir, naticeds kapital
goyulusunu, elsco ds kapital calbini taraflor f{iclin asanlasdiraraq
igtisadiyyata 6z tohvelarini vermalarins serait yaradir.

A. BSA-1n yaratdig1 mahdudiyyatlar

Yuxarida adigokilon olan ABS-nin Bank sirri Aktinin (Bank Secrecy Act of
1970) (bundan sonra “BSA”) asas maqsadi maliyye sistemindae saffaflig1 tamin
etmoak, pul vesaitlerinin qanunsuz istifadesini, o ctimladen ¢irkli pullarin
yuyulmasi, vergiden yaymma va terrorizmin maliyyslaesdirilmasi kimi
foaliyyotlorin qarsisini almaqdir.** Aktin normalari maliyys institutlarini
stibhali maliyys emaliyyatlarin1 geyd etmays vo FinCEN-s (Financial Crimes
Enforcement Network-missiyasi maliyye sistemini qanunsuz faaliyyatlorden
gorumagq olan dovlet tegkilati®®) malumat vermays macbur edir.* BSA-nin
miiddealarina asasen, har hansi maliyye qurumu $10,000 ve ya daha ¢ox
moablagds emesliyyatlar {igiin Currency Transaction Reports (CTR-girkli
pullarin yuyulmasi ilo miibarizenin tomin edilmasi {ig¢lin doldurulmali olan
bank forumu) tsqdim etmsolidir.#” Bu prosedur yeni startap sirketlerinin
amoliyyat siiratini yavaslada, innovasiyani longida ve maliyyo institutlari ils
amokdashqda ¢atinlikler yaradaraq dolayi yolla sirkatlorin isini ¢atinlagdire
bilor.#8 Tkinci bir miiddea maliyys institutlarimin miisterilorin kimliyini
yoxlamagq ti¢lin “miistori identifikasiya proqrami” (Customer Identification
Program - CIP) prosedurlarmin tatbiq etmasidir. Bu qayda yeni hesablarin
a¢llmast zamani miistarilorin saxsiyyeatini tesdiglomek ve moalumatlarim
saxlamaq ti¢lin minimum tsleblari miiayyen edir.* Qeyd edilon proses ds
startaplarin  mitivafiq omoliyyatlarinda langimoys, noaticeds, hatta
miuigtorilerini itirilmesine gatirib ¢ixa biler.*® BSA-in normalarina gors,
maliyyo institutlar1 qanunsuz maliyye emsliyyatlarina qarst miibarizs
aparmaq lgiin Anti-Money Laundering (AML) proqramlar: hazirlamal ve
hayata kegirmolidir. Homg¢inin bu proqramlar risklorin miisyyen edilmasi,
nazarst mexanizmlarinin tatbiqi ve miivafiq hesabat prosedurlarmi shats

4431 U.S.C. §5311 (2011).

4 Financial Crimes Enforcement Network, Mission, https://www.fincen.gov/about/mission
(son baxis 28 aprel 2025).

4 Daha atrafli bax: Yuxarida istinad 44, § 5318(g).

47 Yens orada, § 5313.

4 Dirk A. Zetzsche et al., From FinTech to TechFin: The Regulatory Challenges of Data-Driven
Finance, 7 University of Hong Kong Faculty of Law Research Paper 1, (2017).

49 Daha atrafli bax: 31 C.F.R. § 1020.220 (2023).

5% Zetzsche et al., yuxarida istinad 48.
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etmalidir.®® Yeni yaranmis startap sirkatlori iss AML proqramlarin
yoxlamasindan ¢otinlikls ke¢o, bank hesab1 yaratmaqda maneaslarls qarsilasa
bilorlor.”> Buna baxmayaraq, ABS startap miinasibatlorini tenzimlayen
spesifik hiiquqi aktlar gebul etmisdir. Startaplarin bilavasite bu aktlarla
tonzimlonmasi  naticasinde  startaplara investisiya xarakterli pul
kogitirmalarinin hiiquqi statusu balli oldugundan yuxarida qeyd edilmis
dovletin tohliikssizliyini temin edsn normalar startaplarin investisiya calb
etmasine manes yaratmir, habelo movcud tenzimlemslar startaplara
kogtirmalari mahdudlasdirmir. Basqa s6zls, startaplar baresinds aparilan pul
amoliyyatlarinin tayinati qanunvericilikds tasbit edildiyinden risk obyekti
kimi dayarlondirilmir.>

B. Mahdudiyyatlarin istisnas1 — mévcud startap

tonzimlamsolari

ABS-da startaplarin inkisafina ve boytimasine sorait yaradan an mithiim
amillarden biri do miixtslif mahdudiyystlarin bu sahaden yan kegmasidir.
Belos ki, startap sahasini tenzimlayan xiisusi qanunvericiliyin olmasi bu saha
ilo bagh miixtalif prosedurlarin rasmilasdirilmasine, dolayist ile xiisusile da
maliyys sahasinde BSA kimi normalarin hadsfinden yaymmasma getirib
gIxarir.

Startaplarin hiiquqgi tenzimlsnmasini heyata kegiran bir sira normativ
aktlar1 doarc etmis qurumlardan biri AB$-de Boyiik Depressiya dovrlarine
tesadiif edan,> 1934-cii ilds investorlar1 qorumagq vea kapitalin formalagmasini
asanlasdirmagq ticiin tasis olunmus® “Securities and Exchange Commission”
(bundan sonra “SEC”)-dir. Bu hiiquqi senadlerden biri 1933-cii ilo aid
Qiymatli kagizlar haqqinda Akta (Securities Act of 1933) alave olaraq 5 aprel
2012-ci ilde gebul edilmis “The Jumpstart Our Business Startups Act”
(bundan sonra “JOBS Act”)-dir.* Bu aktin maqgsadi sirkatlarin ictimai kapital
bazarlarinda maliyys toplamasini asanlagdirmagq tiglin tenzimlayici talableri

51 Yuxarida istinad 44, § 5318(h).

52 Brian Stoeckert & Maria Potapov, Risk and Compliance Insights for FinTech Startups,
Banks and Investors, 4 (2019), https://www.stratisadvisory.com/wp-
content/uploads/2019/06/StratisAdvisory WP _FinTechInnovation 111115v2.pdf (son baxis
25 aprel 2025).

5 Charles D. Vaughn, Private Placements after the JOBS Act, 13 (2013),
https://www.nelsonmullins.com/storage/3386e84679023465432c48fe8587c9d5.pdf (son baxis
27 aprel, 2025).

54 Oton asrin 30-cu illorinds bas vermis kiitlovi issizlik, yoxsulluq ve shamiyyetli maliyye
sabitsizliyi ilo xarakterizs olunan global iqtisadi bohran. Daha atrafli bax: The Great
Depression (2013), https://www.federalreservehistory.org/essays/great-depression (son
baxis 28 aprel 2025).

5 U.S. Securities and Exchange Commission, Mission, https://www.sec.gov/about/mission
(son baxig 28 aprel 2025).

5% Jumpstart Our Business Startups (JOBS) Act (2024), https://www.sec.gov/rules-
regulations/jumpstart-our-business-startups-jobs-act (son baxis 25 aprel 2025).
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minimuma endirmoakdir. Aktin hazirki meaqalo ve startaplar iiciin vacib
magami  ise  onun  “Crowdfunding”®, harfi menada “kiitlovi
maliyyalesdirma” ad1 altinda darc olunan 3-cii bolmasidir.*® Bels ki, JOBS Akt1
“crowdfunding” anlayisini gatirmokls startaplar ve kicik bizneslarin onlayn
olaraq qiymeatli kagizlar takliflori verib kiitlovi maliyyslesdirma yolu ils
kapital colb etmaloari {iglin tonzimlayici struktur yaradir.

ABS-nin kraudfundinqg qaydalar1 kimi tanman ve SEC tersfinden
tonzimlonan SEC Regulation CF 15 U.S.C. § 77d(a)(6) (bundan sonra
“Regulation CF”)* startaplar, kicik bizneslor, eloco da investorlar iigilin
kiitlovi maliyyelosdirmanin bir sira talsblorini tenzimlayir, ayri-ayri
normalar1 investorlarin hiiquqglarin1 qorumagla yanasi, bizneslars sermaya
alds etmoyi asanlagdiran imkanlar da yaradir. Diger s6zls, kigik miiassisalara
va startaplara SEC-da giymatli kagizlarin geydiyyat: prosesinden kegmaden
kraudfandinq vasitasilo pul toplamaga imkan verir. Qaydada miiayyen
edilon sortlora asason, crowdfunding vasitasilo vesait colb etmok istayan
startaplar, SEC torofindon tesdiqlonmis bir broker-dealer (vasitagi) ve ya
crowdfunding portali vasitasilo faaliyyat gostororak® bir taqvim ili arzinds
maksimum 5 milyon ABS dollarina gadar vasait calb eds bilarler. Habels,
crowdfunding vasitesile vesait calb etmok istoyon sirketlor investorlara risk
faktorlarint agiglamali, startapin maliyya vaziyyati va hadaflori haqqinda atrafl
moalumati 6ziinda aks etdiron Form C¢' adl sanadi toqdim etmalidir. Investorlara
iso bir qayda olaraq, illik galirlarine va ya xalis sarvatlorine nisbatlo kapital
qgoyulusu limitlari miisyyan olunur.®

Beloliklo, soziigedon miiddoalar startaplara onlayn platforma vasitasilo
yetari gedar yaxs1 meblagds kapital toplamaga, investorlara ise bayendiklari
layiha vo ya sirketa sermaye qoyulusunu hoyata kecirmoyo imkan verir.
Burada startaplardan sirketin maliyys veziyyatinin agiglanmasmin teleb
edilmasi, investorlara ise onlarin illik galir va ya xalis sarvatine miinasibatda
goyulan limitin miisayyan edilmasi hor iki torsf iiciin daha giivenli miihit
yaradir. Homgcinin investorun gslirine uygun limit miisyyan edilerak cirkli
pullarin yuyulmasi maqgsadils saxta yollarla investisiya edilmasi riskinin da
qarsisi alinaraq dovlat tohliikesizliyine tohdid yaratmur.

Olave olaraq, hor iki teref {iglin xiisusi istisnalar ve tistiinliiklor toqdim
edoan gaydalardan biri de SEC Regulation D, 17 CFR §230.506 (bundan sonra
“Regulation D”)-dir. Bu qayda kapital colb etmoak istoyon sirkatlor {i¢iin

% Layiha va ya startaplarin genis bir kiitladen onlayn platformalar vasitssils kapital
topladig1 bir maliyyslasdirma modelidir.

5 Daha atrafli bax: Jumpstart Our Business Startups (JOBS) Act, Pub. L. No. 112-106, § 301-
305 (2012).

% Daha otrafli bax: 15 U.S.C. § 77d (2008).

6015 U.S.C. § 77d(a)(6)(C) (2008); 17 C.F.R. § 227.100(a)(3), (1982).

6117 C.F.R. §227.201.

62 Yena orada, § 227.100(a)(2).
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miiayyen hiiquqgi imkanlar yaradir va rasmi geydiyyat masalasini tonzimlayir.
Belo ki, ABS-nin 1933-ctii il tarixli Qiymatli kagizlar Akt1 (Securities Act of
1933) SEC-da qeydiyyat prosesini tamamlamadan qiymotli kagizlarin
ictimaiyyato toklifini vo ya satisini qadagan edir.® Qeyd edilon Aktin
talabloerina asasen, sirketlor S-1 adli standart formani® SEC-a teqdim edarak
tam geydiyyat prosesini hayata kegirirlor.®® Bu forma vasitasils sirkatlar SEC-
9 vo potensial investorlara 6z maliyya voziyysti, biznes foaliyyati, kanar audit
hesabati, vergi masalalori veo s. barade malumatlar: toqdim edirlar.® Sirkatlor
yalmz taqdim edilon senadler SEC terafinden yoxlanildigdan ve tesdiq
edildikden sonra qiymatli kagizlarin taklif ve satisin1 hayata kegirs bilirler.
Ohato etdiyi melumatlardan da goriindiiyi kimi, S-1 standart formasinin
hazirlanmasi, teqdim olunmas: va askikliklarin aradan qaldirilmasi uzun vaxt
va xorclara gotirib ¢ixarir.” Belslikls, Regulation D ¢orcivasinda startaplar
tiglin istisna tagkil eden birinci imkan onlara SEC-ds tam geydiyyatdan
ke¢gmoadon maliyya vasaiti colb etmok imkaninin verilmosidir ki, bu da
prosesin xeyli stiratlonmasi ve ucuzlagsmasin tomin edir.®® Adigakilon qayda
sirkatlora daha az vaxt va xarcle basa golon Form D% adli senadin toqdim
edilmasi ile qiymatli kagizlara dair ictimai takliflor vermays gorait yaradir.”
Xarc va vaxt cohatindan sarfali olmasi ils yanasi, Form D sanadi tam geydiyyat
tctlin tolob edilon S-1 standart formasindan sade qurulusu ile farqglenir ve
sirkatin rehbaer heyotinin adlar1 ve tinvanlari, o ciimladen takliflo bagl asas
moalumatlar1 shate edir.”?

Digar asas imkan iss akkredite olunmus investorlar (soziigedon qaydaya gora,
200,000 USD va ya daha ¢ox illik galir (son 2 il arzinda) va ya 1 milyon USD-dan ¢ox
sarvat alda edan fordi saxslar va miiayyan olciilora cavab veran maliyya qurumlar: va
ya etibarly investisiya taskilatlar: olan sirkatlor nazorda tutulur’?) saylarinda
moahdudiyyat olmadan, akkredite olunmamis investorlar (SEC tarafindon
investorlar igiin tatbiq olunan sartlora cavab vera bilmayan investorlar) isa yuxari
haddi 35 nafar olmagla, hatta imumi mablag limiti olmadan investisiya colb

6 Daha atrafli bax: Securities Act of 1933, sec.5

64 Bax: Form S-1, Registration Statement under the Securities Act of 1933 (2024). Burada bax:
https://www.sec.gov/files/forms-1.pdf (son baxis 25 aprel 2025).

65 SEC Form S-1: What It Is, How to File It or Amend It (2022),
https://www.investopedia.com/terms/s/sec-form-s-1.asp (son baxis 25 aprel 2025).

66 Securities Act of 1933 (2023), https://www.law.cornell.edu/wex/securities_act of 1933 (son
baxis 25 aprel 2025).

7 Yuxarida istinad 65.

6 Yuxarida istinad 61, § 230.506(a)-(c); yuxarida istinad 63, sec. 4(a)(2).

6 Bax: Form D (2017). Burada bax: https://www.sec.gov/files/formd.pdf (son baxis 25 aprel
2025).

70 Form D, U.S. Securities and Exchange Commission (2024), https://www.sec.gov/resources-
small-businesses/capital-raising-building-blocks/form-d (son baxis 25 aprel 2025).

7t Daha atrafli bax: yuxarida istinad 69.

72 Yuxarida istinad 61, § 230.506(c).
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edon, ictimai tokliflor veron sirkstin maliyyalosdirilmesinde istirak eds
bilarler.”? Qisaca akkredite vo akkredite olunmamus investorlarin farqgine
nazar saldiqda goriiniir ki, akkredite olunmamis investorlar digerlarinden
forgli olaraq daha az galirlarls islayir, naticads sirketlora yatirdiglar: kapital
da digarlerins nisbatan tiimumi mablagin az hisseni teskil edir. Buradan basa
diismak olar ki, SEC tarafinden qoyulan taleblars cavab veran, yoni akkredite
olunmus investorlarin saymda limitin olmamasi startaplar {igiin olverisli
hesab edilir.”* Akkredite olunmamuis investorlarin sayina limitlarin qoyulmasi
iss bu investorlarin maliyys ve biznes sahasinds kifayat qodar bilik va
tocriibaye sahib olmamasi, perspektiv investisiyanin mahiyyatini va risklarini
giymatlondirmek qabiliyystinin hiiquqi standarta cavab vermemssi ils
alagadardir. ABS qanunvericiliyine asasen, sirkastlor akkredits olunmamuis
investorlarla investisiya miinasibatlori yaratdigda onlara miivafiq
moalumatlar1 ehtiva edan senadlari” teqdim etmalidirler. Akkredits olunmus
investorlara bur cilir senadin taqdim edilmasi Shdaliyi yoxdur. Bununla
yanasi, sirket potensial akkredito olunmamis investorlarin suallarmi
cavablandirmalidir. Bu 6hdslikler ise sirkstlarden slave vaxt ve is yiikii tolob
edir. Naticads, akkredits olunmamis investorlarin say limiti ham onlar:
golacak itkilorden qoruyur, ham da sirkatlarin bu qebilden sadacs 35 naferla
miinasibatloro baslamasini tenzimlayarak onlarin is yukiint azaldir.”
Umumilikds, Regulation D-nin totbiqi sayesinde sirkatlor sade vo qisa
prosedur ilo geydiyyatdan kegorok gostarilon hacmda investorlarin calbini
hayata kecira bilirlor. Ovvalki abzasda qeyd edildiyi {izrs, Regulation D-den
konar tonzimloamalorin shate dairasinds eyni prosedur miiddat ve xarc taleb
edirdi.

Gortindiiyti kimi, ABS-nin startap sahesindoki tonzimlomalori dovlst
dastayinin ve stimullagdirici siyasstinin miisbat naticalorini 6ziinds aks
etdirir. Bu baximdan, ABS tacriibasi Azarbaycanda da yeni-yeni inkisaf edon
startap sahosi ti¢iin milli hiiquqi ¢ar¢ivenin formalasdirilmasina tohfa vers
bilar.

IV. Startaplarin AR qanunvericiliyi ¢ar¢ivasinds

tonzimlanmaosi
Azarbaycanda startap miihitinin inkisafi 2012-ci ilden sonrak: dovrii shate
edir. Sozligedan dovr Azarbaycanda innovativ faaliyystlorin formalasmasi ve
inkisafi baximindan xiisusi ohamiyyat dasiywr. Belo ki, 6lkade ytizlorls

73 Yuxarida istinad 61, § 230.506(b)(2)(i).

74 Non-Accredited Investor: Definition, SEC Rules, vs. Accredited (2025),
https://www.investopedia.com/terms/n/nonaccreditedinvestor.asp (son baxis 25 aprel 2025).
75 “Regulation A” adl1 tanzimloma ¢ar¢ivasinda talob olunan melumatlarla eyni mazmunlu
sonad.

76 Yuxarida istinad 61, § 230.506(b)(2)(i).
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startapin formalasmasi, hatta onlarla startapin global bazarda taninmasi da
bu dévrds bas vermisdir.””

Startap ekosistemi Azarbaycan Respublikasinin formalagsmaqda olan
sahalarinden biri oldugundan dovlatin daha aktiv istirak: zaruridir. Tesadiifi
deyildir ki, ekosistemin inkisafinda tenzimlayici ¢orcive ilo yanasi,
maliyyslasdirma ve togviq mexanizmlari baximindan da dovlst mithiim rol
oynayir. Buna sebab, Azarbaycan iqtisadiyyatinin neft sektorundan
asitliligiin azaldilmasi tig¢lin KOB-larin, o climladan startaplarin inkisafinin
dovlstin maraginda olmasidir.” Bu baximdan, xiisusile Kigik va Orta Biznesin
Inkisafi Agentliyi (KOBIA), Innovasiya ve Regemsal Inkisaf Agentliyi kimi
qurumlarin  innovativ  lahiyelore destek xarakterli fealiyyetlarinin
genislondirilmesi shamiyyetlidir.

KOBIA kigik ve orta bizneslarin faaliyyatini tonzimlaysn, KOB sektorunun
davaml inkisafina nail olmaq ve onun olke iqtisadiyyatindaki rolunun
artirllmasina ¢alisan publik hiiqugi soxsdir.”” Agentliyin foealiyyati
“Azarbaycan Respublikasinin Kigik ve Orta Biznesin Inkisafi Agentliyinin
foaliyyotinin temin edilmasi haqqinda Azerbaycan Respublikasi
Prezidentinin Formani” vo nizamnamosi ile tonzimlonir. Adigokilon
Formanda KOBIA-in startap sahesindoki foealiyyatlorine dair de konkret
miiddealar 6z aksini tapmisdir.

Belo ki, startaplarin ve sahibkarlarin maliyye resurslarina (kreditlars,
investisiyalara, qrantlara, bizneso dastok (venture) kapitalina ve s.) ¢ixis
imkanlarmnin genislondirilmasi KOBIA-nin asas foaliyyet istiqamatlorinden
biridir.® Agentlik yeni biznes ideyasi olan soxslara ve startaplara ilkin biznes
fealiyyatinin teskilinde maliyye dasteyi gosterir. Elace de, xarici qrantlar
hesabina layihalorin maliyyalasdirilmasini teskil edir, bu istiqamoatde
miixtalif proqramlar hazirlayir ve miisabiqelar kegirir.#! Bunlarla yanasi,
Agentlik innovativ sahibkarligin inkisafin1 da destaklayir. Bels ki, startaplarin
geydiyyaty, istehsal mahsullarinin (xidmatlarin) satisi, patentlosdirilmasi vo
xarici bazarlarda tagviq olunmasina dastek layihesini hayata kegirir ki, bu da
miisabige yolu ilo bas tutur.®? KOBIA-min diger bir fealiyyet istiqamati ise

77 Yuxarida istinad 2, 236.

78 Yena orada, 221; Daha atrafli bax: Azarbaycan 2030: sosial-iqtisadi inkisafa dair Milli
Prioritetlar (2021), https://president.az/az/articles/view/50474 (son baxis 26 aprel, 2025).
7 Azarbaycan Respublikasinin Kigik ve Orta Biznesin Inkisafi Agentliyinin Nizamnamasi,
mad. 1.1. (2018). Burada bax: https://e-qanun.az/framework/39263#%C9%99lav%C9 %991
(son baxis 26 aprel, 2025).

80 Azarbaycan Respublikasinin Kigik vo Orta Biznesin Inkisafi Agentliyinin faaliyystinin
tomin edilmasi haqqinda Azarbaycan Respublikasi Prezidentinin Formani, 3.1.41-ci
yarimband (2018).

81 Yeno orada, 3.1.42-ci yarimband.

82 “Mikro, kigik va orta sahibkarligin inkisafi ils alagadar tohsil, elm, tadqgiqat ve dastak
layihalarinin maliyyalasdirilmasi Qaydasi1”nin tosdiq edilmasi barade Azarbaycan
Respublikasi Nazirlor Kabinetinin Qarari, 6-c1 band (2020).

&9



https://president.az/az/articles/view/50474
https://e-qanun.az/framework/39263#%C9%99lav%C9%991

APREL | 2025 INVESTISIYA HUQUQU

beynolxalq amokdashgin slagelondirilmesidir. Agentliyin bu funksiyasi
“Sahibkarliin dasteklonmasi moagqsadile xarici dovlstlarin ve beynoslxalq
toskilatlarin maliyyelesdirdiklari programlarin (layihalorin)
alagalondirilmasi haqqinda” Azerbaycan Respublikasinin Prezidentinin
Formani® ilo miisyyan olunmusdur. Fermana asasen, Agentlik xarici
dovlastlar ve beynalxalq taskilatlarla imzalanan kredit, texniki yardim ve qrant
saziglori ¢arcivesinde hoyata kegirilon proqramlarda istirak edir.®* Homin
proqramlara dair malumatlar “Mikro, kigik va orta sahibkarliq subyektlarinin
vahid reyestri hagqinda 9sasnama”nin tesdiq edilmasi barods Azarbaycan
Respublikasinin Prezidentinin Fermanina® asasen yaradilmasi nazards
tutulmus reyestrdo toplanir ve bu reyestr vasitesilo KOB subyektlarina
gostarilen dasteyin istigamatleri, magsad ve mazmunu, gozlsnilen naticalar,
belo dastokle ohats edilon KOB subyektlorinin say1r barsde malumatlar
miisyyen edilir.*¢ Qeyd edilonlorden goriindiiyii kimi, KOBIA Azearbaycan
Respublikasinda startaplarin, elsco de innovativ texnologiyalarm maddi
dastayinin temin edilmasinds shamiyyatli rol oynayir. Olkades bu faaliyyat
istiqgamatindaki xiisusiyyatlori KOBIA-nin mahz ABS-nin Securities Exchange
Comission (SEC) ils ortaq cehatini togkil edir.

KOBIA-nin startaplarin destoklonmasi sahasinde shemiyyatli fealiyyat
istiqamatlarindan biri olan “Startap” sehadstnamasine miiracist formas1 va
verilmesi qaydas1 “Startapin miisyysn olunmasi meyarlari’’nda 6z oksini
tapir.” “Startap” sohadetnamasinin alds edilmasinin bir sira iistiinliiklari
movcuddur. Azarbaycan Respublikasinin Vergi Macellesinin vergiden
azadolmalarin ve giizastlorin miiayyan edildiyi normalarma asasan,
“Startap” sehadatnamasi almis fiziki ve hiiquqi goxsler bir sira vergi
ohdaliklarinden azaddirlar. Bels ki, sohadatnamani aldig: tarixden etibaren
fiziki sexslarin innovasiya fealiyyetinden alds etdiklari galirlar 3 il miiddastina
golir vergisindon azaddir.®® Hiiquqi soxslorin innovasiya faaliyyetindan oalds
etdiklori manfaot iso sohadatnamoni aldo etdiklori tarixden etibaron moanfaot
vergisindan 3 il miiddatine azaddir.® $shadstnamse startaplara vergi giizasti

8 Daha atrafli bax: “Sahibkarligin destoklonmasi maqgsadils xarici dévlstlarin ve beynalxalq
toskilatlarin maliyyslesdirdikleri proqramlarin (layihslarin) slagelondirilmesi hagqinda”
Azarbaycan Respublikasinin Prezidentinin Fermani (2019). Burada bax: https://e-
ganun.az/framework/42790 (son baxis 25 aprel 2025).

8 Yeno orada, 2.1-ci yarimband.

8 Bax: “Mikro, kicik va orta sahibkarliq subyektlorinin vahid reyestri haqqinda
Osasnama”nin tasdiq edilmasi barads Azarbaycan Respublikasinin Prezidentinin Fermarn
(2024). Burada bax: https://e-ganun.az/framework/56864 (son baxis 25 aprel 2025).

86 Yuxarida istinad 84, 3-ci1 bond.

87 Bax: “Startapin miisyyen olunmas: meyarlari”nin tasdiq edilmesi barods Azarbaycan
Respublikas: Nazirlor Kabinetinin Qorar1 (2021). Burada bax: https://e-
ganun.az/framework/46782 (son baxis 25 aprel 2025).

88 Yuxarida istinad 9, mad. 102.1.31.

89 Yeno orada, mad. 106.1.23.
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totbiq etmokls, onlarin alds etdiyi galiri layihenin inkisafina yonasltmaya
imkan yaradir. “Startap” sehadetnamesi hemginin startapa yerli ve xarici
investorlarin maragimi artirir, xarici bazarlara ¢ixisini asanlagdirir.”® Vergi
qanunvericiliyi ile tenzimlonan gilizestlor ve azadolmalarin “Startap”
sohadatnamasi ile mehdudlagsmasina baxmayarag, tebii ki, 6lkads startaplarin
dastoklonmasi ve tosviq edilmasinde miisbat yanasmalardan biridir.

Olave olaraq, Azeraycan Respublikasinin startap saheasindoki
tonzimlomalari sadacs yuxarida sadalanan miiddealarla mahdudlasmir. Bels
ki, 22 iyul 2022-ci il tarixli Prezident Serencami ilo qiivveye minmis
“Azarbaycan Respublikasinin 2022-2026-c1 illards sosial-iqtisadi inkisaf
Strategiyas1i”®! startaplarin o©lkadaki faaliyyetinin tokmillasdirilmasinin
golocak istigamatlorinin miisyyenlasdirilmesi {i¢iin shemiyystli aktdur.
Strategiya Oziinde Olke gilindominde olan bir sira mosalelorle yanasi,
innovasiyalarin tegviqi, miiasir texnoloji hallarin tatbiginin genislandirilmasi,
bu osasda iqtisadiyyatin effektiv inkisafi vo reqabstedavamliliginin temin
edilmasi yoniinds inkisaf planini oks etdirir.”? Strategiyanin nazards tutdugu
plana asason, ugurlu Olkalarin tacriibalari asasinda biznes startaplarmin va
inkubatorlarinin, ixracyoniimlii istehsal ve xidmotlor tizro biznes
layihalorinin dasteklonmaesi mexanizmlari tokmillasdirilocek, naticads,
sahibkarliq faaliyyetine baslamaq ve movcud fealiyyetini genislondirmak
istayanlar, xiisusiloe kigik ve orta bizneslor {igiin yeni maliyyslosma
mexanizmlari yaradilacaqdir. Bu c¢orgivade sahibkarlara destok tizro sorf
olunan maliyye vasaitinin 20-30%-nin mikro, 35-45%-nin kigik ve 25-35%-
nin orta sahibkarlara yonaldilmasi hadaflonir.”* Elaca da, startaplarin biitiin
inkisaf marhalaleri tizre maliyyslosme mexanizmlerinin formalasdirilmasi
hoadaflonmisdir. Belo ki, startaplar ve investorlar {iglin magqsadli fiskal
imtiyazlar sistemi hazirlanacaq, zaruri sayda istedad ehtiyat: temin edilacak,
bu sayada startaplarin sayi ilbail artacaqdir.”

Soztigedan hiiquqi aktda innovasiya ekosisteminin inkisafi istiqamatinda
vengur fealiyysti ve kraudfanding maliyyslegsmasina dair normativ hiiquqi
¢orgivenin yaradilmasi nazardes tutulmusdur. Bu istiqamatds qarsiya qoyulan
hadafs gatmaq ticlin ise miivafiq normativ hiiquqi aktlarin hazirlanmas ve
gebulu marhalslarinin hayata kegirilmasi miisyyon edilmisdir.”

% “Startap” sohadatnamasini kimlar ve neca alda eda bilar? (2021),
https://invest.smb.gov.az/az/news/single/966/who-can-get-a-startup-certificate-and-how
(son baxis 25 aprel 2025).

1 Bax: “Azarbaycan Respublikasinin 2022-2026-c1 illords sosial-igtisadi inkisaf
Strategiyasi”nin tasdiq edilmasi haqqinda Azarbaycan Respublikas: Prezidentinin
Serancamu (2022). Burada bax: https://e-ganun.az/framework/50013 (son baxis 25 aprel
2025).

92 Yeno orada, Xiilaso.

% Yens orada, 3.1-ci yarimband.

% Yens orada, 3.3-cli yarimband.

% Yens orada, 3.2.1.2-ci yarimband.
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Yuxarida qgeyd edilenlerden bels naticoys gelmeak mimkiindiir ki,
startaplarin inkisafi ve tesvigi istiqamatinds qanunvericilik ve miixtolif
qurumlar terafinden miisbat yanagmalar, o ciimladean giizestloar mévcuddur.
Bunlarla yanasi, galacokda innovativ ekosistemin tokmillogsmasi, xtisusile da
startaplarmn shatesinin genislandirilmasi, saylarinin artirilmasi istiqgamatinda
hadaflar miisyyen edilmisdir. Qanunvericiliyin mévcud yanasmasindaki bu
moqamlar oOlkemizds soziigedon miihitin inkisafinda miisbat amildir.
Bununla bels, gostarilonlere baxmayaraq startaplarin inkisafini langidan ve
fealiyyatini mehdudlagdiran diger maqamlar da mévcuddur.

V. Azarbaycan Respublikasinin startaplarin inkisafini

mahdudlasdiran hiiquqi normalan
ovvalki baghiqda gosterildiyi kimi Azsrbaycan Respublikasinin
ganunvericiliyinin miixtalif sahslerinde startaplar ve onlara dair
minasibatlorin bir hissesinin tonzimlomoalori movcuddur, lakin bu
tonzimlomalorin ¢atismayan cohatlori ve tenzimlonmoayen faktorlarin
vurgulanmas:1 da zeruridir. Startap sahesinde Olke qanunvericiliyinds
movcud olan bosluq esasen maliyyslosme mosalaleri ile bagli olub,
sozligedan sahayo bank kogtirmaleri zamanmi miixtalif mahdudiyyaetlars
moaruz qala bilir. Bu msahdudiyyatlar startaplarla baglh maliyyslosma
prosedurlarinin ganunvericilik torafinden ohatali tenzimlonmamasindan
qaynaglanaraq bir sira problemlars yol acir. Bu problemlsri sorti olaraq 2
genis qrupa ayirmaq miimkiindiir: 1. Yerli investor torafinden xarici startapa
investisiya qoyulusu zamani yaranan; 2. Xarici investor tsrafinden yerli

startapa kapital qoyulusu zamani yaranan problemli masalalor.

A. Yerli investor-xarici startap masalalari

Xaricde - daha inkisaf etmis veo qgabaqcil startap ekosistemina sahib
olkalarda yiiksak potensialli, yaxud galirli startap layihslsrine rast gelinir. Bu
ciir qazanch sahonin yerli investorlarin maragina sebab olmasi olduqca
tebiidir. Bununla bels, bu zaman yerli investorun soztigedan layihaye kapital
qgoyulusu necs tonzimlonir?

1. Problemlar

Toraflordon biri kimi serhadleri daxilinde amaliyyatlar hayata kegirilon
dovlat ¢ixis edir. Diinyanin bir ¢ox yerinde inkisaf etmakds olan innovativ
cagirislarin Olkenin ganunvericiliyinds hals tam menada tonzimloanmamasi
olkeda dovletin tohliikesizliyine zarar vura bilacek potensial hallarin
qarsisimin alimasi ticiin miidafis mexanizmini labtid edir. Bu maqamda da
startapgt vo investor ii¢lin harakatlorini mahdudlasdiran normativ aktlar
meydana ¢ixir. Belo mexanizmlorin konkret tozahiirlorinden biri da
Azarbaycan Respublikasinin Moarkazi Bankinin “Azarbaycan Respublikasinin
rezidentlorinin xarici valyutada, habelo qeyri-rezidentlorin milli ve xarici
valyutada omoliyyatlarmnin aparilmast Qaydalar1” ilo tesbiq edilmis
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Azarbaycan Respublikasindan kenarda yerlagon startaplara investisiyanin
edilmasini tenzimloyon normasidir. Azearbaycan Respublikast Moarkazi
Bankinin miivafiq Qaydasina® edilmis olavaye osason, Azarbaycan
Respublikasindan kenarda startaplarin nizamnams kapitalinda golacok
istirak paymin (sshmin) alds edilmasi magsadile investisiyalarin qoyulmasi
(“SAFE” (simple agreement for future equity) miiqavilalari) tizrs rezident va qeyri-
rezident fiziki ve hiiquqi soxslerin miivafiq tesdiqedici senadler asasinda
bank hesablarindan xarici valyutada kogiirmalar etmasi miimkiindiir. Belo
kogtirmalor miivafiq investisiya obyekti ilo investor arasinda baglanmis
miiqavile teqdim edilmakls ve bir investor torafindon taquim ili arzinds comi
mablagi 100000 (bir yiiz min) ABS dollarimdan ¢ox olmamagqla aparilir.%” Soziigedan
dayisikliye qoderki dovrds ise hamin Qaydaya asasen kociirmenin yuxari
haddi taquim ay: arzinda cami 20000 (iyirmi min) ABS dollar1 ekvivalentinadak®
miiayyen olunurdu.

Qaydaya edilmis alave miisbat bir addimdir ve yeni toagebbiislars yol acir.
Bununla bels, burada da toxunulmasi zeruri olan bir nege maqam
movcuddur. Bels ki, investor terafinden startapa edilon investisiyanin comi
mablagi taqvim ili arzinda 100000 (bir yiiz min) ABS dollar1 ilo mahdudlasrr.
Bu ciir mahdudiyyat investorun fealiyyatini ¢argivaye salir. Bela ki, 100000
dollardan daha ¢ox kapital qoyulusu hayata kecirmak istoyen investor bank
koglirmasi zamani bu miiddsa sebebinden mahdudiyyatls tizlesecek va
sadoco bu limit hacminda sermaya qoyulusu eds bilacok. Naticads,
investorun alde edaceyi menfaat asag1 diismiis olacagq.

Bu iso tokco yerli investorun potensial manfestini moahdudlasdirmagla
kifaystlonmir, hem de Azarbaycan Respublikasinin kapital axininda igtirak
imkanlarim zaifladir. Bels ki, 6lka daxilinds fealiyyat gosteran investorlarin
beynalxalq texnoloji bazarlara ¢ixisi, xiisusilo de yiiksek risk ve galir
potensialina malik olan xarici startaplara sermaye yatirmaq imkanlari
mohdudlasir. Halbuki, bu ciir investisiyalar vasitasilo alde edilon galirin
olkaya gatirilmasi va yerli iqtisadiyyata reinvestisiya edilmesi perspektivi
hom maliyye dOvriyyssinin artmasmma, hom do vergi bazasmin
genislonmasine sebab ola bilar.

Qeyd olunan limit hemginin yerli investorlarin qlobal startap
ekosisteminds istirakini ¢otinlesdirir, neticode Azerbaycan kapitalinin
beynolxalq bazarlarda somarali yerlagsdirilmasi, digar s6zlarle Azarbaycandan
xarice ¢ixarila bilon ve daha yiiksok galir gotire bilocak kapitalin inteqrasiyasi
imkan1 azalir. Belo saraitde investorlar hiiquqgi imkanlar1 genis olan 6lkalara
iz tutur, bu ise potensial kapital axininin Azarbaycanin maliyys sisteminden

% Azarbaycan Respublikas1 Markazi Bankinin Idara Heyatinin Qarar1 Ne 45/1 (2016),
4.3.13.1-1-ci yarimband. Burada bax: https://e-ganun.az/framework/34248 (son baxis 25 aprel
2025).

97 Yena orada.

% Yens orada, 4.3.8.3-cii yarimband.
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konarda qalmasi demokdir. Natico etibarilo, movcud limitin aradan
qaldirilmasi ve ya artirilmasi ham investorlarin maraqglarina uygun olar, hom
da dovlstin iqtisadi maraqlar ile uzlasaraq daha agiq ve gevik investisiya
miihitinin formalagsmasina xidmaet edor.

Onu da nazers almaq lazimdir ki, Azarbaycan Respublikasinin vergi
ganunvericiliyine asason, rezident ve qeyri-rezident fiziki soxslor galir
vergisinin Odayiciloridir® ve rezident vergi Odayicisinin goliri onun
Azarbaycan Respublikasinda ve Azarbaycan Respublikasinin hiidudlarindan
konarda alda etdiyi galirdon ibaretdir.® Habels faiz gsliri, dividend, vergi
Odayicisinin aktivlarinin ilkin giymatinin artdigmi gosteran her hansi diger
golirlor do'® goxslorin vergi Odeme O©hdaliyini miisyyan edan
kateqoriyalardandir. Gosterilenlarden bels genasts galmak miimkiindiir ki,
Azarbaycan Respublikasinin rezidenti olan fiziki soxs terafinden xarici
startaplara yatirilan sermays noticasinda slds edilan galirlar vergi tutulan
golir hesab oluna ve miivafiq olaraq Azarbaycan Respublikasinin dovlat
blidcesine goalir vergisi goklinde daxil ola bilar. Belalikls, bu ciir
investisiyalarin stimullagdirilmasi yalniz fordi investorun deyil, dovlstin da
igtisadi maraqlarma xidmat edir.

Diger bir maqam1 da qeyd etmak lazimdir ki, maqalenin ikinci baghginda
da vurgulandigr kimi “SAFE” miiqavilalori asasen startaplarin ilkin
moarhalalorinde — “pre-seed” ve ya “seed” raundlarinda istifade olunan
investisiya alatidir. Halbuki startap inkisaf etdikcs, xiisusilo “Series A”, “B”
va “C” investisiya moarhalalorinde daha miirekkab hiiqugi ve maliyys
strukturlarina malik investisiya alatlari vo miiqavilo modellari 6n plana ¢ixir.
Bu meorhalalardes investorlar artiq startapmn giymetlondirilmesi, sehmdar
hiiquglary, istirak paylar1 va ¢ixis strategiyalar: kimi daha spesifik vo daqiq
sortlor asasinda, daha yiiksek moablogi Oziinde ehtiva eden investisiya
gorarlar1 verirlar.1%2

Bu baximdan, Azarbaycan Respublikasinin ganunvericiliyinin miivafiq
tenzimloamasi tetbiq sahasi ve normativ agiqlig1 baximindan yalmz “SAFE”
miiqavilesinin istifade edildiyi ilkin moarhala investisiyalarina samil edilmak
niyyetini dagiyir. Belolikls, “Series A” ve sonraki marhalsler iiglin tsleb
olunan daha boyiik hacmli investisiya amsaliyyatlarmin hiiquqi rejimi aydin
sokilde miiayyen olunmamisdir. Naticeds, bu hiiquqgi geyri-miisayyenlik
startaplara pul koclirmesini hoyata kegirmoklo investorlara xidmot eden
banklar ticiin emaliyyatin hiiquqi ssasin1 miiayyenlesdirmayi galizlasdirir. Bu
iso “Series A”, “B”, “C” maorhalslorinda olan startaplara yerli investorlar
torofindan investisiyalarin hiiquqi statusu olmayan riskli emsliyyat kimi

9 Yuxarida istinad 9, mad. 95.

100 Yeno orada, mad. 97.1.

101 Yeno orada, mad. 99.3.1, mad. 99.3.2, mad. 99.3.8.
102 Yuxarida istinad 16.
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giymatlondirilmoesilo yanasi, teraflorin faaliyystini mehdudlasdirir ve
imumilikda startap ekosisteminin inkisafina manes yaradir.

2. Hall yollar:

MBarkazi Bankin miivafiq qaydas: yerli investorun xarici startap miihitindes
istirakin1 mohdudlasdirsa da, bir sira diizalislorlo normanin xarakteri doyise
vo oks-tasir gostora bilar. Bu magsadls hiiqugi rejimin startap ekosisteminda
movqgeyi gliclii olan ABS tocriibesi esasinda formalasdirilmasi xiisusi
shamiyyatlidir.

Bu istiqgamatdes ABS-in Qiymatli Kagizlar ve Birja Komissiyasinin (SEC)
totbiq etdiyi tenzimloma modeli niimunavi xarakter dagiyir. Belos ki, “JOBS
Act” corgivesinde SEC terafindon startaplara yonolik investisiyalarda
investorun statusu (akkredite olunmus va ya olunmamais), riske davamlilig:
va kapital tutumu nazars alinmagla diferensial yanasma tetbiq olunur.'® Bela
bir model investorun hiiquqgi statusunu esas gotiirerek daha yiiksek
moablogda vo daha gevik investisiyalara imkan yaradir. Yerli investorlarin
qlobal startap bazarlarinda effektiv istirakini tomin etmak vo kapital axinin
stimullasdirmaq magqsadils qanunvericilikde startaplara kapital qoyulusuna
totbiq olunan illik 100 000 ABS dollar1 hacminds investisiya limitinin
akkredits olunmus ve olunmamis investorlar qrupu miiayyen edilarak har
ikisina miinasibatds dayisdirilmesi vacibdir. Azarbaycan Respublikasinin
qanunvericiliyi de ABS yanasmasini menimseyerak akkredits olunmus
investorlar {i¢lin limitlorin lagvi ve ya artirilmas: ilo bagli genis imkanl
hiiqugqi ¢er¢ive totbiq eds biler.

Bu istiqamoatda akkredito olunmus investor anlayisi ¢orgivesinde
meyarlarin miisyyen edilmosi (illik dovriyyesi va s.), bu meyarlara cavab
veran investorlar {iglin limitin aradan qaldirilmast ve ya artirilmas:
moagsadauygun olacaqdir. Homginin Markszi Bankin Qaydasinda soziigeden
normanin ilk ctimlasinds adigokilon “SAFE” miiqavilalarinden alave “Series
A”, “B”, “C” marhaslslerindan birinds olan startaplara kapital qoyulusunun
hoyata kecirilmasi iic¢lin istifade olunacaq miiqavile formasmin
vurgulanmasina dair miivafiq doyisikliyin edilmasi da zaruridir. Bels ki,
“Series A”, “B” vo “C” marhalalarinds istifade olunan investisiya alatlorinin
(Convertible preferred stock, Preferred Shares ve s.)!* tanmmasi ve bu
omoliyyatlara dair miiqavilslorin normativ asaslarla dastoklonmasi pul
koglirmasini hayata kegiron maliyya institutlari {i¢iin de hiiquqi miisyyenlik
yaradacaqdir. Taklif edilon dayisiklik norman asagidaki redaksiyada teqdim
edacakdir (dayisikliklar kursivle farqlondirilir):

“43.13.1-1. Azearbaycan Respublikasindan kenarda startaplarin
nizamnamse kapitalinda golocok istirak paymin (sehmin) alde edilmasi
moagqsadils investisiyalarin qoyulmasi (“SAFE” (simple agreement for future

103 JOBS Act, Title III.
104 What Is Series Funding A, B, and C? by Nathan Reiff; Series B Financing: Definition,
Examples, and Funding Sources by Tim Smith.
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equity) miiqavilslari ve ya startapin marhalasindon asili olaraq digor miiqavila
formast) tizra koglirmalar. Belo kogiirmalar miivafiq investisiya obyekti ils
investor arasinda baglanmis miiqavile taqdim edilmakls ve bir Qaydanin
4.3.13.1-2-ci yarimbandinda gostarilon qaydada akkredita olunmus investor
torofindon togvim—ilierzinde limitsiz olaraq, akkredito olunmayan investor
tarafindon isa taquim ili arzinds cemi mablagi 200000 (iki yiiz min) ABS
dollarindan ¢ox olmamagqla aparilir;

4.3.13.1-2. Akkredita olunmus investor dedikda asagidak: meyarlara cavab veran
investisiya faaliyyatini hayata keciran yerli va xarici investor nazarda tutulur:

- son iki il arzinda 300 000 ABS dollar: (sartidir) va ya daha cox illik galir alda edon
fiziki saxslar;

- mijvafiq icra hakimiyyatinin miiayyon etdiyi taloblara cavab veran (sartidir)
hiiquqi saxslar vo s.

4.3.13.1-3. Akkredita olunmayan investor dedikdo 4.3.13.1-2-ci yarimbandda
miiayyan edilmis meyarlara cavab vermayan investisiya faaliyyatini hayata keciran
yerli va xarici investor nazarda tutulur”.

Gostarilon redaksiyadaki meyarlarin miioyyen edilmasi ise Olkenin
aidiyyati orqanlar: terafinden arasdirilaraq hayata kegirils bilar.

Noatica etibarils, ABS modeli asasinda formalagdirilmis cevik va investor
yoniimlii hiiqugi rejim ham investor vo dovlatin iqtisadi maraqlarini balansh
sokilda temin edacsk, ham de Azarbaycanin beynslxalq startap investisiya
bazarindaki istirakini giiclondiracekdir.

B. Xarici investor-yerli startap moasalalari

Ikinci sual ise beladir: Yerli startaplarmn kapital colb etmasi hansi
normalarla tenzimlenir? Azerbaycan Respublikasindan kenarda startaplarin
nizamnamo kapitalinda pay aldo edilmasinin normativ aktlarla
tonzimlenmasi investorlarin fealiyyst imkanlarmi genislondirse ds, bu
qaydalar 6lke arazisindae faaliyyat gostoran startaplarin sshminin alinmasini
ohate etmir. Belalikls, 6lkenin serhadlari daxilinde moévcud olan startapin
kapital colb etmasi prosesi yena da tonzimlonmemis olaraq qalir.

1. Problemlar

Azarbaycan Respublikasinin innovativ iqtisadi inkisaf1 ¢orgivesinde xarici
investisiyalarin yerli startap ekosistemina calb olunmasi miithitim shamiyyaet
kasb edir. Bu shemiyyatin naden ibarst oldugunu bir nece sabeb gostermakla
izah etmoak olar. ilk névbada, bu ciir investisiyalar 6lkayo xarici kapital axinin
tomin etmokls yanasi, iqtisadi artim ve maliyye dayaniqligina da tohfs verir.
Xarici investorlarin istiraki ise yerli startaplar ticlin hem beynalxalq
tocriibanin, heam ds innovativ texnologiyalarin otiiriilmesi baximindan
mithiim shomiyyat dastyir.

Bununla bels, movcud qanunvericilikde vyerli startaplarin xarici
investorlardan kapital calb etmalari ilo bagh spesifik hiiquqi mexanizmlarin
olmamasi bu sahads miisyyan hiiquqi geyri-miiayyonliklara sebab olur. Bu
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ciir tanzimlamanin olmamas: yerli startaplarin maliyys resurslarma g¢ixis
imkanlarint mahdudlasdirir.

Xarici hiiqugi ve ya fiziki sexs olan investorlardan maliyys calbini
tonzimloayan hiiquqi rejimin olmamasi yerli startaplarin isini dovlet
tohliikasizliyini tomin eden qaydalar torafinden do g¢otinlosdirir. Markozi
Bankin miivafiq qaydasina asasen, rezidentlorin ve geyri-rezidentlorin xarici
valyutada olan bank hesablarina nagd ve nagdsiz qaydada daxil olan xarici
valyuta banklar terafinden msahdudiyyst olmadan onlarin hesablarina
madaxil edilir.’® Gortindiiyii kimi, pulun hesaba madaxilinde mahdudiyyat
yoxdur. Ancaq AR-in “Cinayat yolu ilo oalde edilmis emlakin
leqallagdirilmasina vo terror¢ulugun maliyyelasdirilmasina garsi miibarizas
(bundan sonra “OL/TMM”) haqqinda” Qanununun!® OL/TMM sahasinda
onlayici tadbirlari ehtiva edan faslinda'” miisyyen olunmus taloba asasen,
maliyys institutlar {i¢ haldan an az birinin bas vermasi naticesinde miistari
uygunlugu tadbirlori tetbiq etmalidirlor. Bu tedbirlor iyirmi min manat
moablaginds (bu meblag limit hesab edilir) ve ya limitden artiq mablagds
hayata kegirilmasi gozlenilon har hansi birdafelik amsaliyyatdan avval,
omlakin cinayst yolu ile olds edilmesine ve ya terrorgulugun
maliyyalasdirilmasindae istifade edilmasins siibhs yaradan biitiin hallarda,
habels alds edilmis malumat ve senadlerin dogruluguna va ya uygunluguna
dair siibhaler oldugu halda hayata kegirilir.!® Risk asash yanagmanin naticesi
olaraq pulun hesaba madaxil edilmesinden sonraki marhalods maliyya
institutlar1 tersfinden teyinati bslli olmayan vasaitin maqsedi ve taraflari
aragdirilir. Vasaitin tayinatinin hiiqugi #sas1 olmadigindan smoliyyat emlakin
cinayat yolu ils alds edilmasine va ya terrorgulugun maliyyslagdirilmasinde
istifade edilmasine siibho yaradan hal kimi dayerlondirilorok miistori
uygunlugu todbirleri hayata kegirilir. Bu kimi proseslor uzun ¢okir ve
startaplar ticlin lengimays sebab olur, eloco de vesaitin toyinatim
miayyanlasdirmak {i¢lin senadlorin toqdim edilmasini zoruri edir.!®
Yazilanlardan yerli startapin coalb etdiyi investisiya mablaginin (sksar hallarda
startapin maliyyelosdirme raundunun limitdan ¢ox daha yiiksek mablag tolob
edacayi praktikadan aydin goriiniir) haqli olaraq siibhali amsliyyat kimi
goriinacayi gonastine golmek miimkiindiir. Ciinki maliyye institutlarinda
amoliyyatin konkret tayinatini miisyyon etmoayo imkan veran her hansi
norma ve ya isgiizar adat movcud deyildir. Naticads, maliyye institutlar

105 Yuxarida istinad 96, 4.1-ci yarimband.

106 “Cinayat yolu ilo alds edilmis amlakin leqallasdirilmasina va terrorculugun
maliyyalasdirilmasina qarsi miibarizs haqqinda” Azarbaycan Respublikasinin Qanunu.

107 9L/TMM haqqinda Qanun, 2-ci fasil.

108 AR Maliyye Monitoringi Xidmatinin “Miisteri uygunlugu ve yeni texnologiyalarin tatbiqi
zamani verifikasiya tadbirlaring, risk faktorlarinin miisyyen edilmasins ve miistari
profilinin risk qruplarina aid edilmasina dair Qaydalar”y, 2-ci band.

109 9L/TMM haqqinda Qanun, 4.2,4.2.2,4.2.4,4.2.5.
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ticin hiiquqi rejimi olmayan amsliyyatin tayinatim1 tapmaq ¢atinlasir,
miiayyen olunmus hallardan an az birinin mévcudlugu ile tetbiq olunan
prosedur ise innovativ texnologiyanin inkisafinda gecikmaya sabab olur.

2. Hall yollan

Gortindiyii kimi, OL/TMM Qaydasinun yerli startaplar ii¢lin gotirdiyi
moahdudiyyatin sebabi qanunvericiliyimizds bu prosesin hiiquqi rejiminin
miiayyen olunmamasidir. Belo ki, amaliyyatin hiiqugi esasimin olmamasi
onun maliyye institutlar1 tersfinden ds taminmamasina gotirib ¢ixarir. Bu
baximdan “Sahibkarligin destaklonmaesi magqsadile xarici dovlstlerin ve
beynalxalq taskilatlarin maliyyslesdirdiklari proqramlarin (layihslarin)
alagalondirilmasi haqqinda” Azarbaycan Respublikasi Prezidentinin Formani
amoaliyyatin taninmasinda miihiim rol oynaya bilar. Bels ki, Fermanda
mildyyan olunan qaydaya asasen, xarici dovlstlorin ve beynslxalq
togkilatlarin Azsrbaycan Respublikasinda mikro, kigik ve orta sahibkarligin
dastoklonmasi maqsadile kredit, texniki yardim ve ya qrant formasinda
maliyyelesdirdikleri proqramlar (layihalar) Azarbaycan Respublikasmin
Kicik vo Orta Biznesin Inkisafi Agentliyi ilo olagoli sokilde hoyata
kecirilmsalidir."'® Bununla bels, avvalki bashqda geyd edildiyi kimi mikro,
kicik ve orta sahibkarliq subyektlarinin vahid reyestrinin yaradilmasina dair
Azoarbaycan Respublikasinin  Prezidentinin =~ Formanmi''!' modvcuddur.
Soziigedan reyestrin Osasnamasina!’? gors, dastek gostermis ve ya destak
infrastrukturunu teskil edon qurumun, habels xarici dovlatin ve beynalxalq
toskilatin adi, o climladan gostarilmis destoyin novii, formasi, mezmunu,
moblogi, miiddati vo tarixi reyestro daxil edilmsali olan moalumatlar
sirasindadir.’® Reyestr hokiimat informasiya sistemi ilo elageli olmaqla
yanasi, faaliyyetinin naticalarinin izlonilmasina ve tohlil edilmasins do imkan
verir.!!

Gostorilon bandlarden bels naticoye golmak olar ki, yerli startaplar xarici
dovlat organi (qurum), xarici dévlat, elaco da xarici toskilat vasitasilo kredit,
texniki yardim ve ya qrant formasinda kapital calb eds biler, o sortle ki,
Agentliklo alagoalondirilsin va reyestra daxil edilsin. Toklif edilon miiddoa isa
dovlet qurumu, dovlst ve beynalxalq teskilatdan celb edilen kapitalin hiiquqi
rejimi ilo yanasi, hiiquqi ve ya fiziki soxs olan investorlarla bagh geydin da
Osasnamada aks etdirilmasi ile alagadardir. Bels ki, xarici investisiya statuslu

110 “Sahibkarligin dasteklanmasi maqgsadils xarici dovlatlerin ve beynslxalq tagkilatlarin
maliyyslasdirdikleri proqramlarin (layihslarin) slagelondirilmaesi haqqinda” Azarbaycan
Respublikas: Prezidentinin Ferman, 1.

m “Mikro, kigik ve orta sahibkarliq subyektlarinin vahid reyestri hagqinda 9sasnama”nin
tesdiq edilmasi barade Azarbaycan Respublikasi Prezidentinin Farmanu.

112 Mikro, kigik vo orta sahibkarliq subyektlarinin vahid reyestri haqqinda 9sasnamo.

113 Yeno orada, 5.1.10.

114 Mikro, kigik va orta sahibkarliq subyektlorinin vahid reyestri haqgqinda 9sasnama, 1.4,
1.5,5.2.
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biitiin vesaitlerin vahid reyestrds qeyds alinmasi dovlstin tehliikasizlik
todbirlari baximmdan daha gtivenli olar. Digar terafden maliyys institutlar:
bu reyestrs giris alds edarak hesaba kogiiriilmiis vesaitin tayinatin1 miiayyan
eda bilar. Miivafiq dayisikliyi banda bu formada totbiq etmok miimkiindiir:

“KOB subyektina dastak gostarmis dovlat organimin (qurumunun) va ya mikro,
kicik va orta sahibkarliq subyektlorina dastok infrastrukturunu tagkil edon qurumun,
habela xarici dovlatin va beynalxalg taskilatin, xarici hiiquqi va ya fiziki saxsin adi, ...
miiddoti va tarixi;”.

Miivafiq dayisikliyin xarici vesait hesabina maliyyslagen layihslarin
Agentliklo olagelondirilmasine dair miiddeaya da tatbiq edilmesi xarici
hiiquqi va ya fiziki soxs olan investorun Agentliklo slaqali sokilds kapital
qoyulusunu hoyata kegirmasi, elsco deo bu maliyye aximinda dovlet
nazaretinin tetbiq olunmasina imkan verardi.

Olave olaraq, Moarkazi Bank tarefinden maliyye bazarlarinda innovativ
xidmat vo msohsullarin toqdim olunmasi {i¢iin hamin msahsullarin test
rejiminda sinaqdan kegirilmasi ve ugurlu neatica alde olundugu teqdirds
davamli olaraq teqdim olunmasi ii¢lin normativ hiiqugi bazanin
tokmillagdirilmasi istiqgametinde miivafiq tedbirlerin goriilmasi maqsedi
dasiyan “Xiisusi tenzimlemsa rejiminin tatbiqi” Qaydasi gqebul edilmisdir.!’
Qaydaya asasen, innovativ mahsulu tehliikesiz toqdim etmok {iiciin arizagi
yetorli maliyya vo insan resurslarina, habels zaruri infrastruktura (texnoloji
avadanliq, informasiya sistemi va s.) malik olmalidir.!® Ilkin marhalada olan
startapin hals bunlara sahib ola bilmayacayindan irsli galerak demsak olar ki,
miivafiq qayda ilkin maliyyslosmaya ehtiyact olan startaplari shate etmir.
Qaydanin 4.3-cii bandins asasen, teleb olunan senadler ve malumatlarn
Elektron Hokumat Informasiya Sistemi vasitasilo miivafiq dovlat organindan
(qurumundan) slde edilmesi miimkiin oldugda hemin senadler ve ya
moalumatlar arizagiden tolob edilmir.!'” Yuxarida geyd edilon vahid reyestra
dair doyisikliklorin totbiq edilmesi vo xaricden investisiya oldo edoan
startaplarin mealumatlarmin hamin reyestrds geyds alinmasi naticesinds bu
startaplar Markozi Bankin Qaydasinin shate dairasins diismak sansini da alda
edo bilar. Belo ki, Markazi Bank ilo Agentliyin startaplarin fealiyyetine dair
tosobbiislorde birge inteqrasiyasi noticesinde Morkezi Bankin vahid
reyestrinda qeydiyyata alinmis startaplarin 3.1.7-ci bandin teleblarins cavab
vermosi ilo bagh hiiquqi osas formalasa ve bu da “pre-seed” vo “seed”
moarhalasinda olan startaplarin layihada istirakini miimkiin eds bilar.

Qeyd olunan doayisikliklor naticesinde yerli startaplarin xarici
investorlardan vasait calb etmasi tigiin hiiquqi rejim miiayyan edils biler. Bu
iso cinayat yolu ilo alds edilmis amlakin leqallasdirilmasi ve terrorgulugun

115 Xiisusi tonzimlama rejiminin tatbiqi Qaydasi,1.2.
116 Yeno orada, 3.1.7.
117 Yeno orada, 4.3.
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maliyyelesdirilmasi kimi gortinen siibheli emsaliyyatlarin, haqgigeton da
startaplara kapital qoyulusu meaqgsadi dasiyan amsliyyatlardan asanliqla
forglondirilmasine imkan verar.

Notica

Miiasir iqtisadi dovrdea texnoloji ve innovativ inkisaf siirotlo davam
etmoakdadir. Bu inkisaf startaplara da 0z tesirini gosterir. Miitemadi
tokmillagan ve yayilan startap ekosistemi ise dovlate kapital axinin1 tomin
edir, iqtisadiyyatini giiclondirir vo onu innovativ ideyalarla zenginlosdirir.
Azarbaycan Respublikasinda da bu sahanin tasviqi ve haveslendirilmasi, o
ciimladan movcud tanzimlamalars bir sira dayisikliklerin edilmasi labiiddiir.
Diinyada startaplarin sayma gora an ¢ox oldugu 6lke hesab edilon ABS
tocriibasinden niimuns gotiirtilmasi 6lkemizds miivafiq sahanin daha stiratli
va samarali inkisafina tekan veracokdir. Xiisusilo ABS-nin Qiymatli Kagizlar
va Birja Komissiyasinin (SEC) totbiq etdiyi texnologiya yoniimlii v risk asaslh
tenzimlema modeli Azarbaycanin hiiquq sistemines uygunlasdirilaraq tetbiq
oluna bilar. Bels ki, ganunvericilikde xarici startaplara kapital qoyulusuna
totbiq olunan illik 100 000 ABS dollar1 hacmindas investisiya limitinde ABS
yanagmasini manimsayarak akkredite olunmusg investorlar ticiin miisyyen
meyarlar asasinda limitlorin logvi vo ya artirilmasi ile dayisikliyin edilmasi
sayosinde tonzimlomae daha effektiv olacaqdir.

ABS-in startaplara dair giizestlori totbiq edon orqani SEC-in fealiyyatini
Azarbaycan Respublikasinda startaplara dair layihs ve proqramlarin hayata
kegirilmosi, eloco do maliyyoalogmasini toskil etmays yonalmis KOBIA ila
eynilogsdirmok miimkiindiir. SEC-in yanasmasmin KOBIA-ya inteqrasiyast
yerli qanunvericiliyin tokmillagdirilmasina tohfe vera bilor. Natice etibarils,
startap-investor miinasibatlorinds hiiquqi ¢argivenin ABS yurisdiksiyasina
uygun dayisdirilmasi Azarbaycanin startap miihitinin tokmillosmasine vo
yerli startaplarin beynalxalq bazara ¢ixigina sarait yaradacaqdir.

Olave olaraq, yerli startaplarin xarici maddi resurslara ¢ixismnin temin
edilmasi baximindan da KOBIA-nin miivafiq hiiqugi aktlarinda toklif edilen
doayisiklikliyin edilmasi Azarbaycan Respublikasinin mshsulu olan innovativ
texnologiyalarin xarico ¢ixasmni temin edacok, Olkaye kapital axinini
dastoklayacoakdir.

Umumilikda, ister yerli investor—xarici startap, istorso do yerli startap—
xarici investor miinasibatlorinin hiiquqi asaslarinin tekmillesdirilmasi ti¢iin
movcud qanunvericiliye dayisikliklorin edilmasi, bu zaman ise beynalxalq
tocriibs va tanzimlomolarin nazars alinmasi mithiim shamiyyat keasb edir.
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Panel Discussion: How do Law Reviews
Contribute to the Development of Law?

Preface

On April 18, 2025, an event was held to celebrate the 10th anniversary of
the Baku State University Law Review. The event aimed to highlight the
achievements of the Law Review over the past ten years and to discuss its
future directions.

During the event, individuals who had supported the activities of the Law
Review, including the founding Editor-in-Chief, Orkhan Abdulkarimli,
delivered speeches and shared their valuable insights and recommendations.

Subsequently, a panel discussion titled “How Do Law Reviews Contribute
to the Development of Law?” was held. The discussion, moderated by the
current Editor-in-Chief, Jamal Azimov, featured the participation of former
Editors-in-Chief and editors of the Law Review.

It should be noted that this discussion could also have been organised with
the participation of the Law Review’s experienced authors.

However, it was considered that, for such a topic, gathering the
perspectives of editors who are closely familiar with the Review’s activities
would ensure a broader and more comprehensive viewpoint.

On soz

18 aprel 2025-ci il tarixinde Baki Dovlet Universiteti Tolobe Hiiquq
Jurnalimin 10 illik yubileyine hasr olunmus todbir kegirilmisdir. Todbir
Jurnalin 6ten 10 ilds alde etdiyi nailiyystlari geyd etmak ve onun gelacak
foaliyyot istigamatlarini miizakire etmak maqsadi dagimisdir.

Todbirin gedisatinda Jurnalin fealiyyetine destak gostermis sexsler, o
ciimladan qurucu bas redaktor Orxan Abdulkerimli ¢ixis edarak dayorli fikir
va tovsiyelarini boliismiisler.

Novbeti hissods ise “Hiiquq jurnallari hiiququn inkisafina neco tohfs
verir?” movzusunda panel miizakiro bas tutmusdur. Jurnalin cari bas
redaktoru Camal ©zimovun moderatorlugu ils kegirilon miizakirads Jurnalin
avvoalki Bas redaktor ve redaktorlar: istirak etmislar. Qeyd edilmalidir ki, bu
miizakirs Jurnalin tocriibsli miialliflarinin istiraki ilo de qurula bilardi, lakin
diistintiriik ki, bels bir mévzuda meahz Jurnal fealiyyati ilo yaxindan tanis olan
redaktorlarin movgelarini Oyronmoek daha genis perspektivin temin
olunmasina gatirib ¢ixaracaqdir.
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Participants:

Jamal Azimov, moderator
Editor-in-Chief of the Baku State University Law Review
Rufat Naghiyev

Lawyer at the Innovation and Digital Development Agency under the Ministry of
Digital Development and Transport

Editor-in-Chief of Volume 9 of the Baku State University Law Review

Elvin Isayev

Senior Lawyer at " Azersilah” C]JSCo
Editor-in-Chief of Volume 5 of the Baku State University Law Review

Itham Zulfugarli

Senior Investigator of the Khazar District Prosecutor’s Office

Editor of Volume 1 and Volume 2 of the Baku State University Law Review

Mansur Samadov

Chairman of the Student Academic Society of Baku State University Law School
Editor-in-Chief of Volume 10 of the Baku State University Law Review
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Jamal Azimov: We will have discussions on the topic “How Do Law Reviews
Contribute to the Development of Law?”. In the first part of our two-part
discussions, we will address issues on the international level, and in the
second part, we will focus on matters within the Azerbaijani context. I believe
that if we are speaking about contributing to the development of law, we must
first clarify what we mean by contribution: is it a contribution to the academic
environment, to legislation, or to legal policy? Let’s begin with you, Rufat.

Rufat Naghiyev: Thank you. In my opinion, from an international
perspective, it is important to first highlight the contribution of law reviews
to the academic community. Researchers, doctoral candidates, and students
often begin by publishing several articles on their chosen topics before
eventually preparing their dissertations based on these articles. The key point
is that authors turn to law reviews both to engage in scholarly discussions and
to “formalize” their research findings. In this regard, I highly value the
contribution of law reviews to the development of the academic environment.

Jamal Azimov: Thank you, Rufat. Ilham, you were the editor of the Law
Review from 2014 to 2016, and now it’s been about 10 years since that time.
Based on your experience from 10 years ago, how would you answer this
question?

Ilham Zulfugarli: That's a very good question, thank you. If you had asked
me this question 10 years ago, I would have answered it quite differently. In
general, a law review is, after all, a scientific journal. In order to expect
development from a journal, one must first work toward its advancement. We
read about the scientific revolutions that took place in the 19th and 20th
centuries. If we delve a little deeper, we can see that debates based on scientific
articles occurred not only in law, but also in mathematics, physics, and other
scientific fields, through journals, newspapers, and other printed
publications. For example, in the early 20" century— a dynamic period for
intellectual exchange, scientists like Einstein and Tesla would formulate a
thesis, publish it in a journal, and shortly after, another scientist would refute
it with a different article presenting a counterargument.!

In my opinion, even the smallest advancement in a journal can be
considered a contribution. The key factors here are time, place, and existing
conditions. It is possible that the articles selected for publication at a certain

1 The article "Can Quantum-Mechanical Description of Physical Reality Be Considered Complete?"
by Albert Einstein, Boris Podolsky, and Nathan Rosen was published in the Physical Review
journal. A few months after this event, Niels Bohr published his counter-argument article,
bearing the same title, in the same journal. In this way, the scientific environment was
formed. See Albert Einstein, Boris Podolsky, Nathan Rosen, Can Quantum-Mechanical
Description of Physical Reality Be Considered Complete?, 47 Physical Review 777 (1935); Niels
Bohr, Can Quantum-Mechanical Description of Physical Reality Be Considered Complete?, 48
Physical Review 696 (1935).
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time may not address topics that seem particularly relevant or important at
that moment; however, as time passes, all fields evolve, and circumstances
may arise where those topics become top priorities. When future researchers
examine these matters, they may find that the first seeds of the topic were
reflected in earlier articles and journals. Just as people accumulate capital to
ensure a better life for future generations, these journals also serve as a kind
of legacy. Just as today’s literature often refers to the ideas of ancient Roman
jurists, future generations will likewise be able to use the articles published in
these journals as valuable sources.

Jamal Azimov: Thank you, Ilham. As you emphasised, academic
discussions were once conducted largely through journals. Today, there is no
unanimous stance on the idea that “academic articles should be solely for
academia,” and it remains an open topic for discussion. Some people support
the view that there is no need for non-lawyers to understand legal articles
when reading them. Others believe that the language of academic legal
articles is becoming increasingly complex, making it harder for non-lawyers
to understand their content. Elvin, what do you think — which approach is
more appropriate?

Elvin Isayev: First of all, I would like to thank the Student Academic
Society for the invitation. Regarding the question, I believe that journals bring
together several different categories of people: authors, readers, and the
editorial board. Let us first consider the relationship between authors and
readers: when an author writes an article, they determine both the topic and
the target audience. For example, an author may decide to write on a topic
that would primarily attract the interest of highly specialised academic
experts.

Alternatively, they may write an article addressing an issue that concerns
the daily problems of the general public. From this perspective, whether an
academic article is simple or complex depends on the author and the audience
they have chosen. If an author aims to target the general public but still uses
heavy and complicated expressions in the article, it will not be successful —
at least, it will not effectively reach the intended audience.

Jamal Azimov: Thank you very much for your thoughts. Mansur, do you
have anything to add?

Mansur Samadov: Thank you. I will try to answer this question from a
student’s perspective. I believe that both law reviews and articles should be
written in a way that is understandable not just for law students but also for
non-lawyers. For example, even a student studying in the Faculty of
Mathematics should be able to understand a legal article when reading it.
Personally, I comprehend articles written in simple language much better, and
I think other students would agree with me. One of our goals as the Law
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Review is to increase legal literacy, so the articles we publish aim to address
not only the legal academy but also Azerbaijani society and the international
sphere.

Jamal Azimov: Thank you very much, Mansur. My final question on this
topic is addressed to Rufat. Rufat, when I read your recently published article
in our Law Review, I noticed that it concerns artificial intelligence and the
ethical conduct of advocates.? Upon reading it, I realised that it is written in
an incredibly simple language that even a non-lawyer could easily
understand. After all, subjects like artificial intelligence are generally of a
more complex nature and therefore arguably require a proportionally
sophisticated style. What is your perspective?

Rufat Naghiyev: This, of course, depends somewhat on the author’s choice.
For instance, in my own writing experience, although part of the article
discussed the practice in the United States, I deliberately set out to write the
article in Azerbaijani. I intentionally used clear and straightforward sentences
that everyone could understand, without unnecessary complexity, in order to
form a coherent understanding of artificial intelligence, a new trend that has
also become widespread within Azerbaijani society. Sometimes, academic
articles employ convoluted sentences or complex vocabulary. However, I
sought to avoid this as much as possible and aimed to write the article in
Azerbaijani.

This approach corresponds with broader discussions in legal scholarship
regarding accessibility. Excessive complexity in academic legal writing can
obscure meaning and limit the reach of scholarly work, as well as cause time-
wasting for readers to understand.® For that reason, modern academic
standards increasingly encourage the use of plain language to decrease the
difficulties faced by the readers in understanding. The researcher advocates
for a clear and precise writing style, particularly in areas where broad
comprehension is essential. Since artificial intelligence has become an
accessible tool for almost everyone, access to information on this subject
should likewise be available to all.

Jamal Azimov: Understood, thank you very much, Rufat. You also
mentioned the issue of accessibility. Mansur pointed out that as academic
journals, one of our objectives is to contribute to legal education. Rufat

2 See Riifot Nagiyev, Vokilin siini intellektli komokgisi va pesa davranis qaydalari: Azarbaycan va
ABS qanunvericiliyinin miiqayisali tohlili [Lawyer’s Artificial Intelligence Assistant and Rules of
Professional Conduct: Comparative analysis of Azerbaijani and US Legislation], 10 Baku State
University 121 (2024). Available at: https://bsulawreview.org/en/buraxilis-10/buraxilis-
101/vakilin-suni-intellektli-komokcisi-ve-pesadavranis-gaydalari-azerbaycan-ve-
absqanunvericiliyinin-mugayissli-tahlili/ (last visited Apr. 29, 2025).

3 Clineyt Demir, The Needless Complexity in Academic Writing: Simplicity vs. Flowery Language,
19 The Reading Matrix: An International Online Journal 13, 25 (2019).
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similarly noted that information is now widely accessible. We also observe
that most legal scholars now publish their articles and writings on open-access
platforms. In a context where there is such an abundance of accessible
information and publication opportunities, why do we still need journals?
After all, a professor could publish an article on LinkedIn and perhaps present
even higher-quality ideas than those found in journal articles. I would like the
person with the most experience, Ilham, to respond to this question.

Ilham Zulfugarli: Thank you. It is indeed a thought-provoking question.
Today, internet platforms have spread rapidly and are accessible to almost
everyone. It is practically impossible to imagine life without a Wi-Fi network.
Nevertheless, despite this widespread access, academic journals continue to
maintain their distinctive character within the intellectual ecosystem. If we are
committed to professionalism, we must consider that there is no organised,
collective publication of articles scattered across various individual platforms
or statuses.

Here we should apply economic reasoning. What is an article? It is an
economic product, a product of an author’s intellect. Why are products
created? From an economic perspective, they are created for sale. However, in
the realm of science, the primary goal is not to profit from the sale of the
product but to contribute to its development. Product sales are based on
supply and demand. Journals play a critical role in structuring this intellectual
market. Just as lawyers, we consult a compilation or a code to more quickly
find necessary information, researchers and practitioners who seek
knowledge can more effectively obtain results by consulting journals. It serves
their interest, and they do not disregard the writings; rather, they view them
as a necessity. Therefore, journals must identify these needs and publish
topics that contribute to the development of the field.

Jamal Azimov: Understood, thank you very much, Ilham. Does anyone
have anything to add on this matter?

Elvin Isayev: In fact,  would like to highlight two factors. One of these was
mentioned by Ilham, namely the marketing aspect. As a second factor, I
would like to draw attention to reliability. What do we mean by reliability in
this context? For example, I consider it more reliable to read an article that has
undergone peer review, editorial processing, and revisions based on feedback
from other reviewers, rather than an article shared by someone on a social
media platform or published on a personally created website. The reason is
that a peer-reviewed article is not merely a reflection of a single individual’s
ideas; it is a product shaped through rigorous evaluation and collective
academic scrutiny. As emphasised in scholarly discussions, academic journals
not only disseminate knowledge but also uphold standards of quality control
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through peer review and editorial oversight. This process substantially
enhances its credibility.

Moving back to the marketing side, I believe that even though an author’s
main objective may be to contribute to the advancement of science, their
motivation also includes the desire for their article to be read. The increase in
readership stems from several factors. One scenario is where you search for
the author’s name within a journal to see which new topics they have
addressed. Another scenario is where the journal itself has such a strong
reputation that you trust the journal and search within it to find out which
authors are featured. In other words, you recognise the author because of the
journal. In this regard, I believe the importance of journals still remains and
will continue in the future, at least for the two reasons I have mentioned:
reliability and recognition.

Jamal Azimov: Thank you very much. I hope that the journal’s activities
will continue in the coming years. We also touched upon another point,
namely that authors often want their articles to be read. For this reason, they
sometimes choose topics that are new or likely to attract attention. For
example, during the COVID-19 pandemic, a large proportion of academic
research was devoted to COVID-19. In recent years, there has also been a
considerable number of articles on artificial intelligence, particularly
concerning its legal regulation. How do such articles impact the development
of academia? More broadly, should academic research follow trends? From
what I understand, the period of both COVID-19 and the rise of artificial
intelligence coincided with Mansur’s tenure as editor-in-chief. Mansur, what
is your view? Do you think academic research should follow trends?

Mansur Samadov: This is a very interesting question. We also discussed
this issue extensively among ourselves. I served as editor-in-chief during the
10th Volume, which corresponded roughly to the years 2023-2024. It was
during this time that artificial intelligence became very popular. It is no
coincidence that two articles on artificial intelligence, specifically about
ChatGPT, were published in the second issue of the 10th Volume.* I had read
a study on this topic, which showed that during the COVID-19 pandemic, a
large portion of research was related to the pandemic.®

4 See Nagiyev, supra note 2; Kanan Naghiyev, ChatGPT from a Data Protection Perspective, 10
Baku State University Law Review 1 (2024). Available at:
https://bsulawreview.org/en/volume-10/volume-101/chatgpt-from-a-data-
protectionperspective/ (last visited Apr. 29, 2025).

5t was revealed that, during the pandemic, about 48% and 37% of all research papers on
respectively Scopus and Web of Science were dedicated to Covid-19. See

Jaime A. Teixeira da Silva, Panagiotis Tsigaris & Mohammadamin Erfanmanesh, Publishing
Volumes in Major Databases Related to Covid-19, 126 Scientometrics 831 (2021).
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In my opinion, this is not a very successful trend. Articles written based on
trends are products intended for a very short lifespan. Accordingly, we can
say that such articles lose their relevance once the specific trend, such as the
pandemic, comes to an end. If we do not expect our article to remain relevant
for at least the next five years, it may not even be worth publishing. In
academic publishing, sustainability of relevance is a critical indicator of the
quality and value of research. In my view, the most successful article is the
one that remains relevant over a long period. Therefore, we should not always
write about trends. Rather, we should sometimes create relevance ourselves
by addressing issues outside of current trends.

Jamal Azimowv: This is a very interesting approach. It seems to me that the
point Mansur raised is particularly relevant to Rufat Naghiyev since you
recently wrote an article on artificial intelligence. Do you share Mansur’s
view? Was your article also intended to be short-lived?

Rufat Naghiyev: When OpenAl introduced ChatGPT in November 2022,
articles on this topic slowly began to emerge. At that time, ChatGPT, as a
model, was not yet highly developed, so its sentence structures and patterns
were still quite evident and distinguishable. However, as the model
developed, the academic community’s concerns also increased because of the
emergence of plagiarism cases and the use of ChatGPT and other Al tools in
article writing. The problem got so bad that recently, articles that were
unmistakably created by ChatGPT were found in the databases of Elsevier
and Scopus. This triggered serious alarm within the academic community.¢
As a result, the publisher Elsevier had to update its editorial policies to
emphasise transparency regarding the use of generative Al tools, as noted in
its 2023 statement on publishing ethics.”

As for the matter of trends, it largely depends on the author’s objectives.
For instance, if an author writes an article about the COVID-19 pandemic, it
may be considered innovative and useful for only a few years, during which
time relevant legislation may change. However, after losing immediate
relevance, such an article may regain its significance later. For example, in the
context of COVID-19, it is possible that 20, 30, or even 50 years from now, in
the event of a new pandemic, articles discussing how quarantine legislation
was implemented could once again become highly relevant. This logic applies
analogously to other topics as well.

¢ The Latest “Crisis” — Is the Research Literature Overrun with ChatGPT- and LLM-
generated Articles? (2024), https://scholarlykitchen.sspnet.org/2024/03/20/the-latest-crisis-is-
the-research-literature-overrun-with-chatgpt-and-llm-generated-

articles/?utm source=chatgpt.com (last visited Apr. 29, 2025).

7 See Elsevier, Publishing ethics (2023), https://www.elsevier.com/about/policies-and-
standards/publishing-ethics#0-publishing-ethics (last visited Apr. 29, 2025).
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Jamal Azimov: Since we are discussing articles written about artificial
intelligence, we must also address articles produced by means of artificial
intelligence. One of the major challenges currently faced by editorial boards
is articles generated through artificial intelligence. In general, how should
journals approach this issue? Why should, or should not, articles produced
with the help of artificial intelligence be considered a violation of academic
ethics? I would like Elvin to respond to this question.

Elvin Isayev: This issue may vary depending on the journal’s editorial
policy. If an article written with the help of artificial intelligence is presented
as such, there might not be a significant problem. If the journal publishes an
article created through artificial intelligence and clearly indicates that the
article was authored with the support of artificial intelligence, then, in my
view, this would not constitute a serious ethical violation. At the very least,
the reader is not misled, and no breach of ethics occurs.

However, from a legal standpoint, a more complex issue arises. From a
formal perspective, an article must have an author. Current intellectual
property frameworks were developed on the assumption that authors are
natural persons.® Although those instruments do not explicitly control Al-
generated works, the general agreement among law scholars is that
authorship would presume an intellectual work by the human mind. The
World Intellectual Property Organisation (WIPO) noted in its recent
discussion that whether Al systems could be considered as having authorship
rights or not is still open and a subject of international debate.’

Here, a question arises: who can claim authorship rights over an article
written by artificial intelligence? The artificial intelligence itself? However,
artificial intelligence cannot be an author, as it does not yet fall within the
concept of a legal person. In that case, who should be considered the author?
Should it be the person who provided the data, the source, or the topic of the
artificial intelligence? If a person merely provides prompts or topics to an Al
system, can they rightfully be considered the author? Or does true authorship
require deeper intellectual engagement and creativity?

Furthermore, we may consider whether artificial intelligence had any
intellectual process that would allow it to claim authorship rights over the
article. After all, it does not engage in original thought processes: It just
recombines existing data patterns without genuine creativity or critical
reflection. It merely selects sources and presents topics. From this perspective,
the matter could be approached as a potential ethical violation. Articles

8 See Berne Convention for the Protection of Literary and Artistic Works (1886). Available at:
https://treaties.un.org/doc/Publication/UNTS/Volume%20828/volume-828-1-11850-
English.pdf (last visited Apr. 29, 2025).

9 See WIPO, Artificial Intelligence and Intellectual Property: An Economic Perspective, No. 77/2024
(2024).
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written solely through the use of artificial intelligence or those shared with a
note indicating they were prepared with the assistance of artificial intelligence
might be acceptable to the reader in terms of transparency. In such cases, we
would not be violating ethical standards.

Jamal Azimov: Thank you for your insights, Elvin. Does anyone have
anything to add? If not, we can move on to the next questions. As we have
already discussed the broader international trends, now we can move on to
the local context. In Azerbaijan specifically, the main goal of the law reviews
is to achieve increasing influence in the academic sphere. This influence may
manifest itself in legislative updates, judicial practice or in academia itself.
What strategies should we adopt to strengthen the influence of our journals
across these areas?

Itham Zulfugarli: If we have a goal of changing the entire system toward
positive, it can not be done in a short timeframe. As they say, Rome was not
built in one day. First of all, legal thinking must be developed within society,
including within the legal community itself. As lawyers, we must begin by
developing legal thinking within ourselves.

Secondly, there is an issue with the practical manifestation of legal thinking
within the legislation. This issue is intrinsically linked to broader social-public
problems. When addressing social problems via legislation, we encounter
certain realities. It is necessary for our articles and journals to reflect these
realities and solutions in the face of them. If we succeed in establishing legal
thinking in society, then, of course, this will be reflected in our textbooks.

Additionally, in Azerbaijan, the interpretation and application of law are
shaped by judgements of the Supreme Court and the Constitutional Court. In
those judgements, distinguished legal scholars frequently take part as expert
advisors. It would be valuable to invite these scholars to contribute articles
addressing pressing legal issues—or, where such work already exists, to
prioritise their publication in our journals. As these individuals are well-
recognised within the legal community, their contributions could play a
critical role in shaping legal thought, influencing legislative reforms, and
ultimately affecting practical legal developments. Nevertheless, this is not a
transformation that can occur within one or two years. Consistency is crucial.
Through sustained effort, we can achieve meaningful progress.

Jamal Azimov: Thank you very much, ITham. I would like to direct my final
question on this topic to Mansur. As a young lawyer, do you believe that
academic articles will, in the future, be cited or considered by national courts
when rendering decisions?
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Mansur Samadov: Generally speaking, I believe that the concept of “law
journal” does not exist in Azerbaijan.!® When we say law journal, we are
actually translating the concept of “law review.” It is essential not to confuse
it with normal law journals. In order to understand what “Law Review”
means, it is important to look at its history.

Law reviews first emerged in the 19th century under the auspices of bar
associations. However, they were not law reviews as we know them today.
They were mainly intended to provide information by covering recent court
rulings, legal developments, changes in legal education, codification efforts,
and related news, presented in a journalistic rather than an academic style.!!
Although some short articles were included, they were usually buried in the
middle sections; these practitioner-focused journals generally opened with
comments or editorials, continued with short articles and case reports, and
ended with digests and book notices.!

The origins of the modern law review can be traced back to 1887 with the
founding of the Harvard Law Review. It began with a small group of Harvard
students, members of a club devoted to legal writing, who envisioned a new
platform for serious academic debate. From these modest beginnings, they
established the first student-run law review dedicated to publishing scholarly
work —an initiative that would later shape legal education and scholarship
across the world."

Although early reactions to student-edited law reviews were sceptical,
with some judges dismissing them as the "work of boys", their influence steadily
grew.! By the late 19th century, law review articles had begun to appear in
U.S. Supreme Court opinions.

However, the citation of law review articles by courts became the norm
following President Franklin D. Roosevelt’s appointments to the Supreme
Court. Statistics from various sources showcase this clearly.!® This shift is
evident from the notable increase in the frequency and prominence of legal
scholarship in judicial opinions during that period.!®

10 Although the notions of “law journal” and “law review” differ from each other, in the
Azerbaijanian language both terms are translated as the same.

11 Michael I. Swygert, Jon W. Bruce, The Historical Origins, Founding, and Early Development of
Student-Edited Law Reviews, 36 Fla. St. U. L. Rev. 229, 760-63 (2009).

121d., 759.

13 Michael L. Closen & Robert J. Dzielak, The History and Influence of the Law Review
Institution, 30 Akron Law Review, 10-11 (1997). Available at:
https://ideaexchange.uakron.edu/akronlawreview/vol30/iss1/2/ (last visited Apr. 28, 2025).
41d., 6.

15 Philippa Strum, Louis D. Brandeis: Justice for the People, 364 (1984).

16 During the 1939 Court term, 27 opinions cited 66 legal periodicals, compared to just 7
opinions citing 27 periodicals the previous year. Between 1939 and 1943, approximately 17%
of Supreme Court opinions cited legal scholarship, a figure that rose to 28% from 1944 to
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In other words, as a product of that system, Law Reviews met the standards
of their time and were often cited in court decisions. In the American
experience, one way to assess the success of an academic article was to
examine how often it was cited by courts and used in practice.

However, the situation in Azerbaijan is different. Even if we create our own
version of a law review, we can not apply the same system directly. We must
chart a different course here. While the main objective of a traditional law
review can be to influence court decisions, our focus should instead be on
contributing to academic discourse and public debate. In my opinion, we
should not aim to influence court decisions because it is not fit for our system.
Instead, we should aim to disseminate ideas within the academic community
and society more broadly. Over time, as these ideas spread, they may
indirectly influence legislative changes or inspire new policy initiatives.

Jamal Azimov: Thank you, Mansur. I would like to address the final
question of our panel discussion to Rufat. Rufat, the Baku State University Law
Review was indexed in Scopus during your tenure as Editor-in-Chief. A crucial
aspect of being indexed in Scopus is that it signifies our journal’s integration
into the international academic discourse. With that in mind, my question is,
what steps do you believe Azerbaijani journals should take to better integrate
into the international discourse and to contribute to it more actively?

Rufat Naghiyev: Thank you for such an interesting question. I believe there
are several ways to achieve this goal. First, in order to contribute meaningfully
to the international arena, Azerbaijani authors should interpret and present
our national legislation in English for an international audience. Second, we
can advance this effort by conducting comparative analyses between
Azerbaijani legislation and the laws of other countries.

Furthermore, we can contribute to the global legal debate by collaborating
with foreign authors and by actively participating in international
conferences. Likewise, we should encourage partnerships with foreign
universities, researchers, and doctoral students, inviting them to publish their
articles and research in our journals. Through these strategies, we can build a
law review that is reliable, shaped by years of experience, and widely
recognised. Over time, both domestic and international scholars could view
the journal as a platform for legal discussion, and the resulting increase in
citations would significantly enhance our influence.

Jamal Azimov: Thank you, Rufat. Does anyone have anything to add?

Iltham Zulfugarli: I would like to add a point. If we want our law review to
become part of a legal discussion or mechanism abroad or to exert influence
on such developments, we must ensure that the articles we publish address

1948. See Chester A. Newland, Legal Periodicals and the United States Supreme Court, 3
Midwest Journal of Political Science 58 (1959).
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the needs of the international audience. Let us assume that a particular article
is the result of years of diligent effort and demonstrates high scholarly quality.
Nevertheless, if the article’s topic lacks relevance within the foreign legal
sphere, it will have limited impact, as there will be little incentive for anyone
abroad to engage with it. Therefore, the careful selection of article topics is a
critical factor. In short, an article should address developments occurring in
foreign jurisdictions and capture the interest of the key actors involved in
those processes.

Jamal Azimov: This point further connects with the idea of aligning
ourselves with emerging trends, as we discussed earlier. We must follow these
developments to position ourselves at the centre of international legal
discourse.

If our panellists have no additional remarks, I would like to extend my
sincere thanks to all the panellists for their valuable insights and to the
audience for their attention. We hope that this panel discussion will contribute
to our own growth, to the future of the Baku State University Law Review,
and to the broader development of law review culture in Azerbaijan. Thank
you all once again, and have a great day!
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