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Vaqif Nasirov*

Bo luq anlayii, novlari va
bo luqlarin aradan qaldirilma mexanizmi

pozitiv h uquq kontekstinda
Annotasiya

Maqalada ilkin olaraq hiiquqda bo~luq anlayzmm tabii va pozitiv hfiquq aspektindan izah
olunmasma ahilmiudir. Bundan alava, tanmmi alimlarin baxi bucaqlari, boluqlarm
anlayi i va nbvlari, boluqlarm aradan qaldirilma mexanizmlari, Azarbaycan va xarici lka-

larin tacriibalari ara¢dirilmiu va maqalanin strukturunun tadkilinda bnamli yer tutmu~dur.
Naticada boluqlarm aradan qaldirilmasmin qanunvericilik faaliyyatinda va camiyyatdaki
miinasibatlarin tanzimlanmasinda rolu vurgulanmudir. Hall kimi, miistasna hallarda
hakimlara hi quq yaradicilgi prosesinda diskresion salahiyyat verilmasi taklif olunur.

Abstract
In the article the concept of lacunae is tried to be analyzed from points of view of natural
and positive law. In addition, well-known scholars' perspectives, notion and types of
lacunas, ways for in order to get dispose of lacunas, practices of Azerbaijan and foreign
countries are examined and those are dissected at the core of article. In the conclusion, the
role of elimination of lacunae in legislation and regulation of social relations is emphasized.
As a solution it is suggested that in order to eliminate obstacles of lacunae in special hard

cases judges should be granted with discretion regarding their role in lawmaking process.

Giri§Hiquq qaydasinin natica olaraq hall olunmasi iijqin qar~isma
qoydugu tamal maqsadin ictimai miinasibatlari tanzimlamasi
oldugunu asas g6tirsak, bu tanzimlanmanin qisman

maqsadamiivafiq olmamasi (hamin hiiquq normasinin ruhuna zidd olmasi)

va ya tamamila m6vcud olmamasi hiiquqda bo§lugun anlayii ila iist-ista

diij6ir. Tabii hiiquq maktabi niimayandalari hiiququn qapali bir sistem

oldugunu asas gatirarak heq bir halda hiiquqda bo§luq anlayiim qabul

etmayib bo~lugun yalniz insan beyninin mahsulu olan qanunlarda m6vcud

ola bilacayini irali silrilrlar. Pozitiv hiiquq maktabinin g6rkamli

miitafakkirlarindan olan H.L.A. Hart hiiquq sisteminin 6zii-ziinii tamin eda

bilan bir sistem olmadigim asas gatirarak pozitiv hiiquqda bo§lugun ola

bilacayi fikri ila razila§ir.1 Har hansi bir hiiquq sistemina daxil olan 61kalarin

hilquq qaydasi yaratmaga salahiyyati olan orqam yaratdigi hilquq qaydasi ila
indiki va galacakda ba§ veracak (bazan keqmia do §amil oluna bilar)

miinasibatlarin tam hallina nail olmaga qalisa da, asasan camiyyatin va

minasibatlarin aktiv inki~afi va normal olaraq salahiyyatli orqanin tam

* Baki Dbvlat Universiteti Hiquq Fakiltasi, III kurs, SABAH qrupu talabasi
1H. L. A. Hart, The Concept of Law, s. 124 (2nd edn., with a Postscript edited by Penelope

A. Bulloch and Joseph Raz, Clarendon Press, Oxford 1994)
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miikammal olmasinin milmkiinsizliyi! hiiququn tazahiir formasi olan
qanunda bo~luqlarin olmasina gatirib qixarir.2

I. Pozitiv hiiquqda bolugun m6vcudlugu
Hiiquqda bo~luq dedikda miinasibatin tanzimlanmasi iiqiin yazili va

yaxud yazilmami (adat normalari) har hansi bir hiiquq qaydasinin
miinasibati tanzimlamamasi va ya m6vcud olmamasi kimi ba~a dii§1diiy6i
halda, qanunda bo~luq dedikda isa miinasibatin tanzimlanmasinda istifada
olunacaq hiiququn realiza formasi kimi yalniz yazili hilquq normasinin -
qanunun miinasibati tanzimlamamasi va ya m6vcud olmamasi ba§a di6i i1ir.3

Hilququn milkammal bir sistem olmasini va bo~luq anlayiinin
m6vcudlugunu qabul etmadiyimiz anda hiiququn tatbiqina va hakimlarin
hiiquqyaratma salahiyyatlarina miiayyan mahdudiyyatlar qoyaraq bu
salahiyyatlarin m6vcud oldugu anqlo-sakson hiiquq sistemlarinin
mexanizminin qeyri-i~lak hala galmasina §arait yaradiriq. Pozitiv hilquqda
bo~lugun ola bilacayini bir qox 61kalar 6z qanunvericilik praktikalarinda
g6starmi~lar. Bunlara misal olaraq Avstriya Miliki Macallasinin 7-ci
paraqrafini va Isveqra Miliki Macallasinin 1/2 paraqrafini g6starmak olar.4

Lakin Fransa Miliki Macallasinin 4-cu maddasinda qanunun miinasibati
ilmumiyyatla va ya qisman tanzimlaya bilmamasini bahana gatirarak i~a
baxmaqdan boyun qaqiran hakim iqi9in masuliyyat tasbit olunmu~dur.5 Buna
uygun olaraq digar bir hal isa Azarbaycan Respublikasi Miliki Macallasinin
11-ci maddasinda g6starilan "Miliki qanunvericiliyin analogiya ilzra tatbiqi"
hallarinda qanun miinasibati birba~a tanzimlamadikda va onlarin tatbiqinda
i~giizar adat olmadiqda ox§ar miinasibatlari tanzimlayan mi1ki
qanunvericilik normalarinin tatbiq edilmasi g6starilmi~dir va Fransa Miliki
Macallasina ox~ar olaraq mahkamanin mi1ki i~lara baxmaqdan imtina etmasi
mahdudla~dirilmdir.6 Har iki hala nazar yetirdiyimizda hakimlarin
qanunda bo~lugun va ya qismi bo~lugun olmasini irali siirmasi va ya bo~luq
oldugu zaman hansi mexanizmla aradan qaldirilmasinin g6starilmamasi7

hamin 61kalarin 6z qanunlarinda bo§luq olma ehtimalini radd etmasini aiq
§akilda g6starir. D6vlat ziinin bazi sort tanzimladiyi sahalarda bo~luq ola
bilmasini heq bir §artla qabul etmir. Bela ki, s6zilgedan bu sahalarin d6vlatin
va camiyyatin tamalinin formala~masinda bilavasita i~tirak etmasi va har
hansi bir bo§lugun ola bilma ehtimalinin m6vcudlugunun tamali sarsida
bilmasi d6vlatin bu addiminin anla§ilabilan hesab olunmasina aglabatan

2 Sururi Akta , Pozitif Hukukta Bo~luk Kavrami, EUHFD, C. XIV, S. 1-2, s. 1 (2010)

3 Yend orada
4 Yend orada, s. 3
5Tam mdtn: http://codes.droit.org/cod/civil.pdf s. 9 (son baxi 30 noy. 2015)
6 Azarbaycan Respublikasi Miilki Macallasi, ss. 60-61 (Hiquq Yayin Evi, Baki, 2014, 30
sentyabr, 2014-ci il tarixinadak olan alava va dayi~ikliklarla)
7Akta, s. 3
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sabob verir. DiInya tocriibasindo d6vltlrin 6z cinayat va vergi
qanunvericiliklarindo bu hahn totbiqi aqiq §okildo g6riiniir. Azarbaycan
Respublikasi Cinayat Mocallsinin 1.3-cfi maddosindo "Cinayat mosuliyyatini
miaoyyon edon va cinayat t6ratmi§ §oxsin cozalandirilmasini nozordo tutan
qanunlar yalniz bu Mocallya daxil olunduqdan sonra totbiq edila bilar", 5.1-
ci maddosindo "amolin (harokat va ya harokatsizliyin) cinayat sayilmasi va

homin amolo g6ro coza va digar cinayat-hiiquqi xarakterli todbirlr yalniz bu
Mocall ila miiayyon edilir" va 5.2-ci maddosindo "Cinayat qanununun
analogiya iizro totbiqino yol verilmir" §oklindo ifado edilmi§ sort g6starilrdo
d6vltin bu normalarla homin qanunvericilik aktinda bolugun qobul
edilabilmozliyini aqiq §okildo boyan etdiyinin §ahidi oluruq.s D6vltin hor
hansi bir miinasibati hilquqdan kanar (axlaqi va ya dini sabablara g6ra) hesab
edarok 6z qanunvericiliyi ila bu tip minasibotlari tonzimlnmosina ehtiyac
duymamasi qanunda bolugun olmasi demak deyil.9

II.Bo luq anlayl lnln tasnifat meyarlarl
A. Hiiququn mahiyyatina yana ma meyarina g6ra tasnifat
1. HUquqda bo luq
Bolugu pozitiv hiiququn qati§mazligi o kimi qobul etdikdo hiiquqda

bo~luq terminini diizgoin qobul etmayimizin va bu zaman miibahislarin
hollinin miimkiinsiiz oldugu qonaotino golirik. Halbuki yuxarida qeyd
etdiyim kimi milasir hilquq sistemlari miinasibati tonzimlya bilmayon
hilquq normasinin olmamasinl irali siirarok i~o baxmaqdan boyun qaqirmani
hakimlr iiqiin mohdudla~dirmidir. Hiiquq yaratma mexanizminin
m6vcudlugu §araitinda heq bir halda hiiquqda bo~luq anlayi§i qabul edila

bilmoz. Miasir hiiquq sistemlarindo hakimlrin i~o baxmaqdan boyun
qaqirmalarinin masuliyyot yaratmasi va hakimlrin son haml olaraq hiiquq
yaradicisi kimi qobul edilmosi bunu bir daha siibut edir.

2. Qanunda bo~luq
Qanun bolugu normada lazimi qanuni tanzimlamanin edilmamasi kimi

ba~a di4iliir. 11 Qanun bolugu termini hal-hazirki hiiquq sisteminin
voziyyoti asas g6ttirilarok pozitiv hilququn qorqivasi daxilindo plana zidd
olan qati§mazliq monasinl 6ziindo ehtiva edir.12 Hor hansi bir hiiquq
tonzimlamoli oldugu miinasibati tosbitini tapmi qanunla tonzimloya
bilmirsa, bu qanunda bo~luq adlanlr.3 Qanunda bo~luq adatan qanunverici
torafindon qorozsiz §okildo bilmayarakdon buraxilan bo~luqlardan ibarat

8 Tam mdtn: http://www.e-qanun.az/code/11 (30 noy. 2015)

SQigdem Kirca, Ortuli (Gizli) bo~luk ve bu bolugun doldurulmasi yontemi olarak amaca
uygun sinirlama (Teleologische Reduktion), s. 1
10 Akta , s. 17
11 Kirca, s. 1
12Yend orada, s. 2
13 Gokhan Akpinar, Ozel Hukukta Bo luk Kavrami (Anlami, Tufrleri, Tespiti, Sonuqlari) s. 4
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olaraq dar va geni§ manada m6vcud olur.14 H6kmdaxili bo~luqlardan farqli
olaraq qanun bo~luqlarinda hakim 6z individual baxii va diskresion
salahiyyatindan istifada edarak bo~luqlari doldura bilmaz.15 Haqiqatan, bir
qanunda bo~lugun ola bilacayini deya bilmayimiz ijqin hamin miinasibatin
hilquq sistemi tarafindan tanzimlanmasinin vacib olub-olmamasini tasbit
etmaliyik. Yerli axlaq va ya din normalarlna zidd olan bir amalin qarislinln
alinmasinda istifada olunacaq qanun normasinin m6vcud olmamasi tabii
haldir va qanun bo~lugu hesab edila bilmaz, qiinki yerli axlaq va din
normalari asas manba kimi qabul edilmir.6

B. Qanunvericilikda bo~lugun meydana galma zamani
baximindan tasnifat
1. ilkin bo~luq
ilkin bo~luq o halda m6vcud olur ki, hiiquqi tanzimlamani talab edan

hallar qanun qabul edilarkan artiq m6vcud olur, lakin qanunverici normativ
hilquqi akti tartib edarkan onlarl nazara almir.17 Qanunda ilkin bo~luga daha
qox takmil hiiquqi tanzimlama mexanizminin m6vcud olmadigi qeyri-
demokratik rejimlarin barqarar oldugu d6vlatlarda tasadiff edilir.

2. Sonraki bo~luq
Sonraki bo§luq dedikda tanzimlanan sosial sferanin inki§afi naticasinda

hilquqi tanzimlama predmetina daxil olan yeni miinasibatlarin yaranmasi ila
alaqadar olaraq meydana qixan bo~luq ba~a diifilir. Bu sferadaki
miinasibatlar artiq qanunverici tarafindan tanzim olundugu tifi*n yeni
yaranan miinasibatlar hiiquqi tanzimlamadan kanarda qalir va bu da
qanunvericilikda sonraki bo§lugun yaranmaslna gatirib qixarir.8 Mahz bu
cahat qanunvericilikdaki milvafiq bo~luqlarin sonraki bo§luq
adlandirilmasini §artlandirir. Belalikla, hatta baxmayaraq ki, miiayyan
sferanin hiiquqi tanzimlanmasi zamanl qanunverici hilquqi proqnozla§-
dirmadan tam manasi ila istifada edir, qanunvericilikda sonraki bo§lugun
yaranmasinin qar§isini almaq milmkiln deyil va bu hal mijayyan manada
tabii hadisadir. Demali, istanilan halda, hatta mitaraqqi hilquqi tanzimlama
mexanizminin m6vcud oldugu d6vlatda qanunvericilikda bo~lugun olmasi
labiiddiir. Odur ki, prinsip etibari ila, hilquqi tanzimlamanin tamamila
m6vcud olmadigi hallarda oldugu kimi hiiquqda bo§luq onlar iiza qixdiqca

qanunverici tarafindan aradan qaldirilmalidir.

14 Akta, s. 16
15 Yend orada
16 Akpinar, s. 4
17 IpoTaCOB B.H. FIpo6AeMbI TeopvI npaBa H4 rocyAapcTBa: BOnpocbI H OTBeTbI. M. HOBbIHI

IOpHCT (1999) Tam matn: http://bibliotekar.ru/teoiia-gosudarstva-i-pmva-4/35.html) (son baxi:

03.12.2015)
18 Yend orada
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C. Qanunvericilikda faktiki m6vcud olan bo luqlar
1. Aqlq bo~luq
Qanunda diiziina va ya Aks manada tanzimlanmasi lazim galan ictimai

miinasibat haqqinda heq bir masalanin hallina toxunulmamidirsa, yaranmi
bu bo~luq aqiq bo~luq termininin mazmunu ila iist-iista dijir. 19 Hiiququn
asas maqsadini va fundamental nazariyyalarini asas g6tirarak qanunda
tanzimlanmasi miltlaq oldugu halda konkret vaziyyata dair masalanin hall
oluna bilmasi iqin tatbiqi mimkiin olan qanun normasi m6vcud deyilsa, bu
hal aqiq bo~lugun olmasinl g6starir. 2° Aqiq bo~luqlar camiyyatda m6vcud olan
har hansi bir miinasibatin qanunverici tarafindan qanun normalarinda aqiq

§akilda tasbit olunmamasi manasinl verir va ziinii bariz §akilda g6starir.

2. Qapal (gizli va ya istisna) bo01uq
Qanunvericilikda g6starilmi§ hadisaya miinasibatda qanun normasi

m6vcud olsa da, lazim olan istisnalar verilmadikda va ya normanin hacminin
qox b6yiik olmasi naticasinda yekun mona adalata zidd bir vaziyyat alarsa,
burada qapali bo§luq m6vcud olur.21 Aqiq bo~luqda normanin m6vcud
olmamasi asas g6tiiriilirdiisa, qapali bo§luqda norma m6vcud olsa bela,
onun mazmunundaki qati§mazliqlar asas g6tfiriilir. Qanun normasinin ilk
baxi§dan miinasibati tanzimladiyi kimi g6riinmasi, bu bo~lugun gizli va ya
qapali olmasi va daha sonra g6za qarpmasi qapali bo§lugun var olmasina
dalalat edit.

3. Qarazli bo01uq
Qarazli bo~luqlar qanunvericinin bir miinasibati 6z iradasila va bilarakdan

tanzimlamadiyi zaman meydana galan bo~luqlardir.22 Qarazli bo~luqlar
hakimin salahiyyati ila aradan qaldirila bilan qayda daxili boluqlar kimi (iralida
haqqinda malumat verilacak), adatan bilarak, qarazli §akilda buraxilan
bo~luqlardir va yuxarida g6starilan eyni misallari bu hal iiqiin do tatbiq etmak
olar. Qanunvericilikda az tasadiff edilan qarazli bo~luqlar qanunvericinin
subyektiv iradasinin mahsuludur va bu hallar asasan qanunvericinin hiiquq
siyasati ila six bagli olur.

4. Qarazsiz (bilmayarakdan) booluq
Bu tip bo~luqlar qarazli boluqlardan farqli olaraq qanunvericinin

istamadiyi va ya farqinda olmadigi §akilda meydana galir. Qarazsiz bo~luqlar
asasan qanunvericinin laqeydliyi, unutqanligi va diqqatsizliyi naticasinda
buraxilan bo§luqlardir.23 Buna misal olaraq "Terrorquluga qar§i miibariza

19 Mustafa Dural, Suat Sari, Tirk Ozel Hukuku, Cilt I, (Temel Kavramlar ve

Medeni Kanunun BasJangi Hfikfimleri), s. 108 (Istanbul 2004)
20 Kirca, s. 4
21 Akta , s. 20
22 Kirca, s. 13

23 Akta , s. 22
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haqqinda" Azorbaycan Respublikasi qanununun "Terrorquluga qar~i
milbariza aparan d6vlt orqanlarina k6mok g6starilmosi" adli 6-ci
maddosindo deyilir: "D6vlt vo yerli 6ziniidaroetmo orqanlari, milkiyyot
formasindan asili olmayaraq to~kilatlar, ictimai birliklr, vozifoli §Dxslr vo
votandalar terrorquluga qar~i milbariza aparan d6vlt orqanlarina k6mok
etmayo borcludurlar. Terrorqulugun a§kar edilmosindo vo qarisinin
alinmasinda, habelo bu foaliyyot noticasindo daya bilocok zororin minimuma
endirilmosindo k6mok edo bilcok molumatlar vo hadiso barosindo hiiquq-
miihafizo orqanlarina xabor vermok hor kosin borcudur.'' 24 Bu maddodan do
g6riindiiyi! kimi d6vlt votanda~in iizorino molumat vermosi barodo vozifo
qoysa da, vozifonin icra olunmamasi hallarinda hansi cir sanksiyanin totbiqi
barodo heq bir molumat g6starilmomi~dir. Bu hal qanunvericinin qorozsiz
boluga yol vermosinin bariz nilmunasidir.

5. Real bo~luq
Real bo~luq qanunverici tarafindan qanunda 6z hallini tapmasi vacib olan

bir tonzimlamanin edilmodiyi vo ya bir mosolo haqqinda hor hansi bir
qaydanin i§tirak etmomosi kimi ifado olunur. Amma real bo§luga qapali
bo~lugu ahato edacak §okildo torif verilmolidir.25 aslindo real bo~luq digor
bo~luqlarin m6vcudlugu ila formala~ib qeyri-real bo~lugu izah etmak iiqiin
istifado olunur.

6. Qeyri-real bo~luq
Qeyri-real bo~luq qanunda m6vcud olan bir tonzimlamanin yetorli vo

qonaotbox§ hesab edilmomosidir. Bununla yana~i, qanunun motni ilo
ruhunun bir-birino uygun galmomosi, digor bir qanun normasi ilo ziddiyyot
ta~kil etmasa bela, yena do qabul edilabilmaz olmasi qeyri-real bo§lugun asas
xiisusiyyotlorindandir. Bu tip bo~luqlarin aradan qaldirilmasi hakimin

solahiyyotlori qorqivosindo deyil. Ancaq qanunvericinin sahv hiiquq siyasotilo
bag l qararl qanaatbax§ hesab edila bilmaz.26

D. Digar bo~luqlar

1. Qayda (hokm) daxili bo~luq
Qayda daxili (Intra Legem) bo~luq qanun qorqivosi daxilindo m6vcud olan

vo aradan qaldirilmasi labiid olan bo~luqlardir. Qanunverici faktiki hilquq
normasini bir qorqivo §oklindo miioyyon edarok m6vcud bo~luqlarin
doldurulmasini hakimin ixtiyarina buraxmdir.27 Bela ki, bu tip bo~luqlarin
bilarakdan buraxilmasi va bela bo~luqlarin geni§ manada bo~luq hesab
edilmosi homin bo~luqlarin qanun bo§lugu hesab edilmosini milbahiso
obyektina qevirir. Qanun bo~lugu qayda daxili bo~luqdan farqli bir anlayidir.

24 Tam matn: http://e-qanun.az/framework/3855
25 Akta, s. 18
26 Akta , s. 18, Akpinar, s. 10
27 Kirca, s. 3
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agar h6km daxili bo~luq m6vcuddursa, faktiki miinasibatin hallina miivafiq
qanun normasi da m6vcuddur, lakin tatbiqi iqi9in digar iinsilrlarin do
k6mayina ehtiyac vardir. Qanun bo§lugunun m6vcud olmasi iqi9in isa ya
miinasibati tanzimlayan normanin ilmumiyyatla m6vcud olmamasi, ya da
m5vcud olsa bela, tanzimlana bilmamasi asas gbtilrilir. 28 Misal olaraq,
Azarbaycan Respublikasi Miliki Macallasinin 50.1-1-ci maddasinda "Qeyri-
h6kumat ta~kilatlarinin adinda Azarbaycan Respublikasinin d6vlat
orqanlarmin adlarindan, habela Azarbaycanin g6rkamli §axsiyyatlarinin
adlarindan (onlarm yaxin qohumlarmin va ya varasalarinin icazasi olmadan)
istifada edila bilmaz" deya bir miiddaa tasbitini tapmidir. Hakim bu madda
iizra i~a baxdiqda hansi adlarm maddada g6starilan adlara uygun olub-
olmadigim qanunda birba~a g6starilmasa bela, digar iinsilrlari nazara alaraq
qarar qabul edir. Belalikla, hbkmdaxili bo~luq geni§ manada bo~luq hesab

edilarak har zaman hakimin diskresion salahiyyati ila birba~a alaqali olur.

2. Peczenik tasnifatlandirmasi
Peczenik pozitiv hiiquqda tafsir olunmaq yolu ila aradan qaldirilan

bo~luqlari tafsir edilan hiiquqda bo luq29 adlandiraraq bo§lugun bu n6vlarini
klassik bo~luq n6vlarindan ayirib tafsir kontekstinda incalami~dir:30

A) 4atimazllq bo§lugu31 - m6vcud hilquq sisteminin tanzimlanmasi
vacib olan mioayyan bir masalani tanzimlamamasi halnda meydana galan
bo~luqlar kimi ba~a dij ilhr.

B) Osassizliq (uygunsuzluq) bo§lugu32 - bu tip bo~luqlar qanun normasi-
nin mantiqi asasslzhl naticasinda amala galir. MWallif misal olaraq,

Danimarka Konstitusiyasinin bir-birina zidd olan iki maddasini
g6starmi~dir. Bela ki, maddanin birinda ilk maclisin ba§ tutmasi ilyijn
nazarda tutulmu§ yetarsayin 78 iizv oldugunu bildirdiyi halda, buna zidd
olaraq, digar maddada isa yetarsayin 79 iizv ta~kil etdiyi bildirilmi~dir.
Tatbiq iqi9in daha iistiin hiiquqi qiivvaya malik normativ aktin olmamagi
buradaki bo§lugu mantiqsiz bo~luq adlandirmagimiza asas verir.

C) Qeyri-miioyyanlik bo§lugu33 - bir hiiquq normasmin manasindaki
qeyri-miiayyanlik va ya ikimanaliliqdan qaynaqlamr. Miallifa g6ra agar
qeyri-miiayyanliyin mbvcud oldugu hallari bo§luq kimi dayarlandirsak,
qeyri-miaoyyanlik bolugunun aradan qaldirilmasi ila hiiquq normasma
tafsir verilmasi faaliyyati bir-birindan farqlandirilmalidir.

28 Akpinar, s. 5
29 ingilisca: Gaps in interpreted law

30 Alexander Peczenik, On Law and Reason, s. 18 (Springer, 2009)
31 ingilisca: Insufficiency gap
32 ingilisca: Inconsistency gap

33 ngilisca: Indeterminacy gap
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D) Aksioloji bo~luq34 - maraq kasb edan hilquq qaydasinin miaoyyan bir
oxlaqi dayarla ziddiyyot to~kil etmosi noticasindo meydana golir. agar
m6vcud qanun normasi bir miinasibatin tonzim edilmosini oxlaqi olaraq
qobul edilmoz saviyyodo to~kil etmi~dirso, burada aksioloji bo~luq
m6vcuddur. Miallifa g6ro bu cir bo~luqlarin aradan qaldirilmasinda
miitlaq axlaqln tmal prinsiplarina s6ykanmak lazimdir.

III. Bo luqlarin aradan qaldirilmasi mexanizmlari
Pozitiv hiiquqda miixtalif cir bo~luq n6vlari oldugu kimi hamin bo~luqlarin

aradan qaldirilmasinin da miixtalif fisullarl vardir. Usullarln miixtalifliyinin
asas sobablarindon biri do hiiquq sistemlarinin miixtalifliyidir. Bu fisullarin
asason 3 n6vii forqlondirilir:35

1) Boluqlann aradan qaldirlmasinda analogiyanin tatbiqi asason iki dir -
qanunun analogiyasi va hilququn analogiyasi iisulu ila aparilir. Bu iki anlayi
"Normativ hiiquqi aktlar haqqinda" Azarbaycan Respublikasi Qanununda 6z

oksini tapmidir. Bela ki, qanunvericiya asason qanunun analogiyasi dedikdo
"konkret ictimai miinasibotlari tonzimloyan qanunvericilik normalarl
olmadigina g6ro homin ictimai muinasibotlara ox~ar ictimai miinasibotlari
tonzimloyan qanunvericilik normalarlnin totbiq edilmosi" ba~a dii§iilfirso,
hiiququn analogiyasi dedikdo iso "hiiququn analogiyasi - yalniz konkret
ictimai miinasibotlari deyil, ham do ox~ar ictimai miinasibotlari tonzimloyan
qanunvericilik normalarl olmadigina g6ro homin ictimai miinasibotlara
qanunvericiliyin mogzinin, hiiququn iimumi prinsiplarinin va ya hiiququn
konkret saholarina aid prinsiplarin totbiq edilmosi" ba~a diL4ilir. Bazi alimlor
analogiya ila yana~i analogiyaya banzar olan subsidiar hiiquq totbiqini irali
siiriirlor. Bu o zaman m6vcud olur ki, bir qanunvericilik sahosindo bo~lugun
doldurulmasi ilyijn digar sahanin normalarindan istifado olunur. Belolikla,
subsidiar hiiquq totbiqetma qanunun saholararasi analogiyasidir. Bo§lugun
aradan qaldirilmasinin bu fisulunun klassik analogiyanin totbiqindon asas
forqi ondadir ki, klassik analogiyanin totbiqi zamanl eyni sferadaki
miinasibotlari tonzimloyan qanunvericiliyin digar normasi totbiq olundugu
halda, subsidiar hiiquq totbiqetmado hiiquq normalarl onlarln bilavasito
tonzimlama predmetino aid olmayan ictimai miinasibotlara 6z tosirini
g6starir. Adaton, subsidiar hiiquq totbiqetma yaxin hiiquq saholori arasinda,
mosolon, millki, aila, amok, manzil va s. istifado olunur.36

2) Hakimd qanunvericilik sdlahiyydtinin verilmdsi ilk n6vbodo qanunvericilikdo

faktiki miinasibati tonzimloyan normanin m6vcud olmamasi, bundan alava,

qanunvericilikdo do miiayyon olundugu kimi hakimin baxmali oldugu digar
manbolor sirasindan hiiququn asas prinsiplarindo va adat normalarinda da

34ingiliscd: Axiological gap
35 Akta , s. 24
36 MopogoBa A.A, TeopHi rocyAapcTBa 1i npaBa, s. 260 (Ye6HHK, M., 2010)
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m6vcud miinasibatin hallina dair tanzimlama olmadigi hallarin
m6vcudluguna asaslanlr. Hakimin yaratdigi hilquq yalniz faktiki i~la bag l
olmamalidir. Hakim tanzimlanacak miinasibatla yana~i eyni tipli digar
miinasibatlarin do tanzimlanmasini milmkiin edan fimumi bir norma
yaratmalidir.7 Bu salahiyyat hakima normanin tafsir oluna bilmamasi
naticasinda verilir. Roman-german hiiquq sistemi 61kalarinin bir qoxu
(Tirkiya, isveqra) fimumi manada presedent hiiququnu va hakimin
qanunverici kimi qlxl§ etmasini qabul etmasalar do, 6z mfiki macallalarinda

yuxarida qeyd etdiyim kimi son harakat olaraq hakimlara bu salahiyyatin
verilmasini tasdiq edirlar. Problem ondadir ki, ba§lica narahatqiliq doguran
hal roman-german hilquq sistemina daxil olan 61kalarin hiiquqiinaslari
mahkamadan qanun yaratmasinl g6zlamasalar do, bo~luqlarin m6vcud
oldugu hallarda bela i~i tamin etmayi ondan talab edirlar.38 Salahiyyat
miaoyyan edan 61kalarda hakimin qarar qabul etdiyi zaman presedent kimi
sayila bilan digar mahkama qararlarlna, doktrinalara va Mziiniln hilquq
dfifincasina asaslanaraq adalat qarqivasinda qarar qixarmasi nazarda tutulub.
Azarbaycan Respublikasi qanunvericiliyinda bazi digar roman-german
hilquq sistemi 61kalarinda oldugundan farqli olaraq heq bir halda hakima
qanunverici salahiyyat verilmayib. Hakimin analogiyanin tatbiqini
realla~dira bilmadiyi halda Azarbaycan Respublikasi Konstitusiyasinin 130-
cu maddasinin VI hissasina asasan Konstitusiya Mahkamasina milraciat

g6ndara bilar.

3) Bir qox alimlar haqq-adalata, mantiqa, realhfga asaslanaraq qarar qabul etmani

hakima qanunverici salahiyyatlarin verilmasini 6ziinda ehtiva edan miistasna
hal kimi va ya hilququn analogiyasi kimi qiymatlandirsalar do, digarlari isa
bunun qanunvericilikdaki bo~luqlarin aradan qaldirilmasinda miihiim
roluna g6ra ayrica tasnifatlandrm§dirlar. Bazi 61kalar bu iisulu 6z
qanunvericiliklarinda do g6starmi~lar. Bela ki, 1987-ci ilda qabul olunmu§ va
1988-ci ilda qanuni qiivvaya minmi§ Luiziana Millki Macallasinin 4-ci
maddasinda faktiki masala bu cir tanzimlanmaya qaliilmi§dir: "Miaoyyan bir
miinasibatin tanzimlanmasi yazili hilquqda va ya adat va ananalarda 6z
tasbitini tapmadigi halda bela hakim i~a baxmalidir. Bu zaman hakim haqqa,
mantiqa va yayilmi§ tatbiq n6vlarina istinad etmakla adalatli qarar
qixarmalidir."39 Digar bir 61kanin qanunvericiliyina nazar yetirsak, Rusiya
Miilki Macallasinin 6-ci maddasinin 2-ci paraqrafinda bela deyilir: "Qanunun
analogiyasinin miimkiin olmadigi hallarda taraflarin hiiquq va vazifalari,
Miilki Macallanin iimumi prinsiplari va ruhuna uygun tatbiq edilan hiiququn
analogiyasi yolu ila va xo§ niyyat, mantiqa uygunluq va adalatla tanzim-

37Akpinar, s. 12
3 Michael Bogdan, General Principles Of Law And The Problem Lacunae In The Law Of

Nations, s. 1
39 Akta , s. 25
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lanir. ' 4° O1ka qanunvericilarinin mosolya bu dir diqqot yetirmalari bolugun

aradan qaldirilmasinin bu n6viiniln digarlarindon ayrilmasina asas gatiron

alimlarin 6z fikirlarindo yanilmadigi qonaotina galmayimiza sabob olur.

Natica
Cinayat va vergi sahosindaki kimi qanunvericinin ciddi §okildo

tonzimlamaya qali~digi bazi saholr istisna olmaqla pozitiv hilquqda

bo~luqlarin m6vcudlugu milasir hilquq sistemlari torafindon inkar olunmur.41

Giri~da do vurgulanmi oldugu kimi, bolugun yalniz pozitiv hilquqda

m6vcudlugu ila bag l bir sira mitafakkirlarin do fikrini asas g6ttirorok

haiquqda bo~luq termininin dogru olmadigi fikrini irali siirmak olar. Milasir

qanunverici ilk n6vbodo XIX asro qodor m6vcud olmu§ qanunverici orqanin

yaratdigi qanun normalarinda bo§lugun ola bilmasi ehtimalinin inkar

edilmosi fikrindon qokinarok asas moqsodin comiyyotin normal foaliyyotinin,

qanunun va qanunvericilik sisteminin daimi i~lok voziyyotdo saxlanilmasinin

tomin olunmasinin vacibliyini dark edarok qanunvericilikdo bo~luqlarin

aradan qaldirilmasini tamin etmalidir. Yuxarida g6starildiyi kimi hilquqda

bo~lugun tasnifatlara ayrilmasinin asas sabobi bo~luqlarin m6vcud olmasinin

nodon qaynaqlandigini va aradan qaldirilmadigi hallarda hansi fasadlara yol

aqacaginl, bo~lugun n6vlorinin daha darindon dark edilmosinin bo~luqlarin

aradan qaldirilmasinin tomin olunmasinda miihilm rol oynamasinl diqqoto

qatdirmaqdir.

40Yena orada, s. 26
41 Kadir Cekirdekoglu, Hukuk metodolojisinde kiyas, vergi hukukunda kiyas yasagi ve aksi

file kanitlama, s. 1, Akta , s. 28

-17-

Dekabr 1 2015 Hiiquq nazariyyasi



Elvin Abbasli*

The Protection of the Freedom of Expression
in Europe: Analysis of Article 10 of the ECHR

Annotasiya
Diqqatiniza qatdirilan bu maqala Avropa Insan Hiquqlari Konvensiyasi va digar
beynalxalq sanadlarda geni akilda aks olunan ifado azadligi ila bagh masalalari
ahato edir. Maqala Avropa hiquq sisteminda ifado azadliginin qorunma sahasi,
mohdudiyyatlar uiin qanuni asaslar va bununla bagli mahkama tocriibasini analiz
edarak, ifado azadliginin qeyd olunan muixtalif elementlarina qisaca nazar salir.

Abstract
The current article deals with the issues regarding freedom of expression, which
has been thoroughly manifested in the European Convention on Human Rights and
other international documents. The article takes a look at different sides of the
freedom of expression in European legal system - the area of protection, the
legitimate grounds for restrictions and relevant case law, briefly analysing those
elements.

Introduction
reedom of speech or expression is considered as one of the key
elements of the modern civil societies. Throughout the history the
speech has been the main tool for transmitting ideas, thoughts, and

information among the people. Despite the fact that the expression of the new
ideas, which mostly had shocking effects in the societies, were exposed to the
attacks and threats by the authorities, the defenders of it never gave up and
continued to fight that freedom. It goes without saying that the freedom of
expression has been the "accelerator" of the human development and
prosperity for ages.

This right has been embodied in several international documents related to
human rights and freedoms. For example, Article 19 of the Universal
Declaration of Human Rights ("UNHR"), which was adopted in 1948, states
that: "Everyone has the right to freedom of opinion and expression; this right includes
freedom to hold opinions without interference and to seek, receive and impart
information and ideas through any media and regardless of frontiers". That
provision was followed by Article 19 of the International Covenant on Civil
and Political Rights (ICCPR), adopted in 1966. Article 19 of ICCPR states that:
"1. Everyone shall have the right to hold opinions without interference.
2. Everyone shall have the right to freedom of expression; this right shall include

freedom to seek, receive and impart information and ideas of all kinds, regardless of

* Baku State University Law School, 2nd year Master's Degree student on Human Rights
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frontiers, either orally, in writing or in print, in the form of art, or through any other
media of his choice.
3. The exercise of the rights provided for in paragraph 2 of this article carries with it
special duties and responsibilities. It may therefore be subject to certain restrictions,
but these shall only be such as are provided by law and are necessary:
(a) For respect of the rights or reputations of others;
(b) For the protection of national security or of public order (ordre public), or of public
health or morals."

As it is obvious, article 19 of ICCPR defines the freedom of expression in a
comprehensive way and reveals the restrictions to that right as well.

The freedom of expression was also enshrined in the article 10 of the
European Convention on Human Rights ("Convention"). This has a central
part to play the in the protection of other rights under the Convention. Besides
this, freedom of expression may frequently conflict with other interests,
indeed with other rights protected by the Convention, for instance the right

to a fair trial, the right to respect for private life, and the right to freedom of
thought, conscience and religion. Where there is a conflict between freedom
of expression and some other interests, the European Court of Human Rights
("ECHR") is engaged in some sort of weighing exercise to determine the
priority of one over the other.1

In Handyside v. UK 2, the Court stated:
'Freedom of expression constitutes one of the essential foundations of a democratic
society, one of the basic conditions for its progress and for the development of every
man. Subject to paragraph 2 of Article 10, it is applicable not only to "information"
or "ideas" that are favourably received or regarded as inoffensive but also to those that
offend, shock or disturb the state or any sector of the population. Such are the demands
of that pluralism, tolerance and broadmindedness without which there is no
"democratic society".'

I. The Area of Protection
The characteristic feature of the freedom of expression is that it preserves

activities which carry a risk of harming or actually damage the interests of
others of public interest. Publication of some information which damages the
reputation of an individual or harms certain group of people or their beliefs
is tolerated and this should be considered as one the essential values of a
democratic political system. Recent tragic events in France arising from the
publication of caricatures by "Charlie Hebdo" revealed the conflict between
freedom of expression and religious beliefs of a certain group of people, but
the importance of the former makes authorities take measures in order to
protect that right.

I D J Harris, M O'Boyle and C Warbrick, Law of the European Convention on Human

Rights, pp. 372-373 (2nd ed. 2009).
2 Case of Handyside v. The United Kingdom, A/24 para 49 (1976).
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Freedom of expression includes the right to communicate and to express
oneself in any medium, including through words, pictures, images and
actions (including through public protest and demonstrations).

The type of expression protected includes:3

* political expression (including comment on matters of general public
interest);

* artistic expression; and
* commercial expression, particularly when it also raises matters of

legitimate public debate and concern.
As it is seen from the list aforementioned, "expression" does not merely

mean words, still less spoken words, but extends to pictures, images and

actions intended to express an idea or to present information. Equally, the
means of protected expression go beyond speech to print, radio and television
broadcasting, artistic creations, film, and probably electronic information
system.

The political expression is given a special attention and perseverance.
Equally, the Court is of the view that artistic expression, which is vital for

fostering individual fulfilment and the development of ideas, are also
robustly protected by Article 10. In Markt Intern Verlag v. FRG4, the
government objected the allegations stating that information in a trade
magazine fell outside Article 10, being directed to the promotion of the
economic interests of a group of traders, and thus an aspect of the right to
carry on business. The Court, conversely, described the item as "information
of a commercial nature" but held that it was protected by Article 10 as that
Article did not apply "solely to certain types of information or ideas or forms
of expression".

It should also be mentioned that as all kinds (political, artistic, commercial),
forms (words, pictures, sounds) and media (speech, print, film, television etc.)
of expression may fall within Article 10, it does not follow that they must all
be treated equally by states. The margin of appreciation which Article 10

permits may be applied differentially (but not discriminatorily).
Meanwhile, the issue about the protection of the access to information and

its extent is not completely backed by the Court. In Leander v. Sweden5, the
applicant sought confidential information in government files, on the basis of
which he believed he had been denied a job, in order that Article 10 gave him
no protection. Rather, the general duty on the state is not to block access to
information which is available.6

3The European Convention on Human Rights, Article 10, Freedom of expression.
4 Case of Markt Intern Verlag v. FRG, A/165 para 25-26 (1989).
Case of Leander v. Sweden, A/116 para 74 (1987).

6 Case of Z v. Austria No 10392/83, 56 DR 13 (1988).
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Besides this, Article 10 distinguishes between "information" and "ideas"
and makes it clear that the freedom of expression is not restricted to verifiable,
factual data. It also covers opinions, criticism, value judgements, speculation:
for these latter instances, in particular, there is no room in general for the
argument that Article 10 extends only to "true" information.

The final sentence of Article 10 (1) is also interesting and can be regarded
unique in the Convention. It defines the wide power for states to continue to
regulate the licensing issues for broadcasting and television. In a word, this
sentence gives an entitlement to the states to make technical or financial
licensing decisions.

II. Limitations to Freedom of Expression
Freedom of expression is not an absolute right and Article 10(2) defines

basis for restrictions and limitations to this freedom. One of those criteria is
"prescribed by law" and the term "law" has been extensively construed so as
to include not only statutory laws, but also unwritten laws in order to reflect
the legal cultures of common law countries.7 The Court has identified two
sub-tests that must be satisfied for a norm to be a "law": those of accessibility
and of foreseeability (or clarity). The sub-test of accessibility can be fulfilled if
the citizen is able to have an indication that is adequate in the circumstances
of the legal rules applicable to a given case. A more rigorous assessment is
required for the sub-test of foreseeability. The foreseeability is one of the
requirements included in the phrase "prescribed by law" in Article 10(2). A
norm cannot be regarded as a "law" unless it is formulated with sufficient
precision to enable the citizen-if need be, with appropriate advice-to foresee,
to a degree that is reasonable in the circumstances, the consequences which a
given action may entail.8

The second paragraph of Article 10 lists nine legitimate purposes for which
restrictions on the freedom of expression can be justified. These are: a) the
protection of national security; b) the protection of territorial integrity; c) the
protection of public safety; d) the prevention of disorder or crime; e) the
protection of health; f) the protection of morals; g) the protection of reputation
or rights of others; h) the prevention of the disclosure of information received
in confidence; and i) the maintenance of the authority and impartiality of the

judiciary.9

When considering the issue on "limitations", it should also be mentioned
that there exists a big difference between communication addressed to an
audience consisting of an ordinary individual, a few individuals, or even the
general populace, and communication addressed to those who hold power as
rulers, elected or unelected, representatives and officials. There is also an

7Case of Sunday Times v. UK (No 1), A 30 (1979).

8 Case of Milier and others v. Switzerland, A/133 (1988).

9 D. J. Harris and O'Boyle and Warbrick, p. 474.
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appreciable difference between messages put out by individuals on their own
responsibility, and messages that originate from officialdom or are circulated
by some media organization.I" Currently, it is generally accepted that the
communication addressed to state officials, government authorities should be
tolerated and State Parties to the Convention should abolish the provisions on
application of criminal liability for defamation, especially in the cases related
to the media.

Article 10(2) reveals "duties and responsibilities" of persons exercising
their freedom of expression. The notion of "duties and responsibilities" has
been invoked in relation to different bearers of expression rights, including
politicians, civil servants, lawyers, the press, journalists, editors, authors and
publishers, and even artists such as novelists. This notion puts a significant
importance with respect to special categories of civil servants, such as

diplomats, judges, intelligence agents, and police officers. The Court has
found that the obligations imposed on special categories of public officials,
including police officers, to refrain from political activities to ensure that, their
balanced or political neutral views were compatible with the duties and
responsibilities under Article 10(2).11 With respect to journalists, the Court has
consistently stressed their duties and responsibilities to act in good faith to
provide accurate and reliable information in accordance with ethics of
journalism. For example, journalists accused of defamation are required to
provide prima facie reliable evidence for supporting their claim, failing which

the Court may demand the proof of the veracity of allegations. As said in Steel
and Morris v. UK, it is not in principle incompatible with Article 10 to place on
a defendant in libel proceedings the onus of proving to the civil standard the
truth of defamatory statements, namely that the statement is substantially
true on the balance of probabilities. Nevertheless, they are not required to
establish the truth of all aspects of information they report in the press. In
relation to statements considered false assertions of facts, the Court may take
into account whether the applicants were responsible for the production or

publication of such statements, and whether they intended to deceive other
persons through such information.

Conclusion
Freedom of expression, enshrined in Article 10 of the Convention, can be

considered as one of the main elements of the civil society and democratic
political system. Informed discussion of matters of public concern is of high
value because of its role in the working of a democratic society. "Expression"

10 Paul Sturges, Limits to Freedom of Expression? Considerations arising from the Danish cartoons

affair, IFLA Journal 32, 181-188, p. 185 (2006).

11 Case of Rekvenyi v. Hungary 1999-III para 46 GC; and Case of Otto v Germany No 27574/02
Hudoc (2005).
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has been interpreted widely and all the means for engaging in expression
have been brought within the scope of Article 10(1). However, this wide right
is not an absolute right and Article 10(2) allows some limitations to it. The
Court always struggles with the conflict between the individual right and the
public interest. The rhetoric of its judgements in support of freedom of
expression is strong and it has been through Article 10 cases that the
requirements of "law" as the basis for interference was first set down. In order

to justify limitations, relevant authorities need to show the basis embodied in
Article 10(2). The margins of appreciation in this Article can be considered
very wide but the jurisprudence of the Court reminds states that their powers

are unlimited. Because many of these issues are both multinational and
economic, for those Convention states which are members of the European
Union it is encouraging that the development of European Community law
has paid attention to the standards of the Convention. Besides this, recent
events happening in Europe and other parts of the world shows that the
freedom of expression should be protected and the attacks to free speech and
expression need to be prevented by relevant authorities, otherwise, the
democratic values, such as the pluralism and diversity of opinions can be
under threat of terror and despotism.
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Giinel Abdullayeva*

Bagi lamanin varasalik payina tasiri
Annotasiya

Maqala bagzilama asasmda ldd edilmi hadiyydldrin vardsdlik miinasibatlari barqarar
oldugu halda na kimi rol oynamasindan bahs edir. Burada hadiyyanin miras amlakin
apimasi zamani cib edilmasinin hansi hallarda adalatli va maqsadauygun olmasi
gbstarilmi~dir. Bu barada Fransa, Almaniya, ingiltara, Tfirkiya va sair blkdalrin miflki
qanunvericilik sistemi milli qanunvericilikla miiqayisa edilarak manfi v miisbat maqamlar
qiymatlandirilmi , Azarbaycan Respublikasi Milki Macdllasinda daha adalatli htiquq
normasmin miiayyan olunmasi barada tivsiydalr aks olunmu~dur. Habela maqalada aila
amlakma edilmi hadiyyanin hansi hallarda birga miilkiyyat hesab olunmasi va miras
bbIlgisfinda neca nazara alnmasi masdalsina toxunulmu , birga miilkiyyat rejimi
qaydasmm qanuni nikahdan alava, daha hansi hallarda nazara alnmah olmasma dair
mixtdif malidlflarin yana~masl aks olunmu~dur.

Abstract
The article is dedicated to the role of received gifts as donation when inheritance

relationships are set up. There is shown in which cases concerning the donation is rather
fair. There is appreciated negative and positive points by comparative analysis with civil
legislature of France, Germany, England, Turkey and other countries and national civil
legislature. There are shown recommendations on determining fair and more perfect legal
norms in the Civil Code of the Republic of Azerbaijan. In addition, the article covers the

cases in which gifts to marital property should be considered as the shared ownership
property and how should be adjusted in the partitioning of shares. There are reflected
approaches of different authors about in which cases the rule of the shared ownership
property should be established besides marriage.

Giri§
illki hilquqda varosolik mijnasibotlarila alaqodar mosololarin

hallina tolbat daim ahomiyyot kosb etmi~dir. Digar hiiquq

miinasibot1arindon forqli olaraq, hor bir §oxsin varosolik hiiquq

miinasibatinin subyekti ola bilma imkam miitlqdir. Bu zaman ortaya qixa

bilcak problemlardan biri do odur ki, miras qoyan §oxsin 61imiIndon qisa

miiddat avvol bagi§lama oqdini etmi§ olmasi, habela nikah miinasibatindo

oldugu §oxso qar i bela bir oqdi icra etmosi varosolik miinasibatina miioyyon

darocado tosirini g6starir. Xisusila do, miiddatin az olmasi bela bir oqdin

uydurma olub ahomiyyotsiz xarakter da~imasi imkamm ortaya qixara

bildiyindon bu tip hiiquq miinasibotlarindo bagi~lanan o~ya miras aqilan

zaman diqqotdon tam da konarda qalmamalidir. Bela ki, onun varosolik

payna, miras amlakin ham aktiv, ham do passivina tosiri digar varosolara

haqsizliq edilmomosi moqsodila nozora alnmalidir. Buna baxmayaraq, bela

tosirin qiymotlandirilmosi mosolsino bagi~lama hilquq minasibatindo

ovozsiz hadiyyo ldo edon torafin hilquqlarinin tapdanmasi kimi yana§maq

* Baki Dbvlot Universiteti Huiquq fakiltosi, III kurs, SABAH qrup tolobosi
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olmaz. Bu sababdan maqalada hansi hallarda bagillanan a~yanin mirasdan
kanarda qalib-qalmamasi masalasindan daniilacaq. Bundan alava

qanunvericiliyin bela hallarda tanzimlama fisulunun maqsadauygunluq
daracasi va optimalligina nazar yetirilacakdir. Hamqinin beynalxalq
tacriibada rast galinan hall yollari ila yerli qanunvericiliyin miiqayisali tahlili
aparilaraq manfi va miisbat cahatlar ara~dirilacaq, daha aglabatan hall
fisullari qeyd olunacaqdir.

I.Bagillama miiqavilasinin hiiquqi tabiatinin
vasiyyat etma ila miiqayisasi

Varasalik miinasibatlarinda miras qoyan §axsin 61imiindan sonra
amlakinin sonraki aqibati barada sarancam vera bilma imkanl vasiyyat etma
naticasinda gerqakla~ir. Vasiyyat etma ila bagilama aqdi hilquqi tabiatina

g6ra bazi ox~arliqlara malikdir. Bela ki, har ikisi qeyri-kommersiya xarakteri
daiyir, o cimladan har ikisi avazsiz aqdlardir va asasan, qabul edan taraf

iqiin qazandirici aqd kimi ixi edirlar. Buna baxmayaraq, onlarln hiiquqi
tabiatinda farqli maqamlar m6vcuddur ki, bu da onlara verilan anlayi~larda
nazara qarplr. ilk avval, vasiyyat etma birtarafli aqd oldugu halda, bagilama
aqdi miiqavila asasinda gerqakla~diyindan ikitarafli aqd formasinda tazahiir
edir. Bela ki, vasiyyatnamada yalnlz miras qoyanin iradasi Aks olunur,
bagilama miiqavilasinda isa hadiyya qabul edan §axsin raziligi talab olunur,
yani onun qabul etmasi asasinda miiqavila baglanmi sayilir. Bundan alava,

digar farqli maqamlar Azarbaycan Respublikasinin Miliki Macallasinin
(bundan sonra AR Miliki Macalla) 666.1-ci maddasinda bagilama
miiqavilasina verilan anlayida Aks olunub: "Bagilama miiqavilasi sag ikdn

baglanan ela bir miiqaviladir ki, onun asasinda hadiyya veran 6z amlakinin
bir hissdsini bagi§lamaqla hadiyya alanl zanginla~dirir, ham do hadiyya alan

tarafindan heq bir cavab xidmati ila §artlandirilmir". Burada bagi§lamanin
vasiyyat etmadan farqli olaraq sag ikon realiza edilmasi Aks olunmu~dur.
Vasiyyat edarkan §axsin bitin amlaki barada sarancam vera bilma
imkaninin olmagina baxmayaraq, bagilama zamanl amlakin bir hissasinin
hadiyya olunmasinin nazarda tutulmasi biit6vlikda bagi§lamanin
aglasigmaz olmasindan irali galir. Varasalik miinasibatlarinda varasalara

keqan 6hdalikla bagilama zamanl hadiyya qabul edanin izarina qoyula
bilan 6hdaliklar do xarakterina g6ra farqlanir. Bela ki, AR Konstitusiya
Mahkamasinin "AR Milki Macallanin 666.1, 670.1, 670.3 va 673.1-ci
maddalarinin §arh edilmasina dair" Plenum Qararinda deyilir: "Hadiyya
veran hadiyya alanin iizarina Mziiniln bahralanmasi ila bagll olmayan
miixtalif 6hdaliklar qoya bilar ki, bunlar d6vlat manafeyi, ictimai manafe,
hadiyya veranin va ya ba~qa §axslarin xeyrina nazarda tutula bilar. Lakin
6hdalik bagi§lamanin mahiyyatina zidd olmamali va ya har hansi maddi
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taminat alda edilmasi ila bagh olmamalidir".1 Bu sababdan hamin
6hdaliklarin yerina yetirilmamasina g6ra miiqaviladan imtina edilmasi
mantiqauygundur. Bela g6riiniir ki, bagilama asasinda yaranan 6hdalik
subyektiv xaraktera malikdir va varasalik miinasibatlarinda fimumi faydali
maqsadlarla alaqadar olan vasiyyat tapirigi ila ox~arliq ta~kil edir. Hadiyya
edilarkan fimumi faydali maqsad namina qoyulan §artin, asasan, donorun -
hadiyya veranin 61imiIndan sonra da yerina yetirilmasi talab olunur.2 0 ki
qaldi, varasalik qaydasinda miras amlakin passivina daxil olan 6hdaliklara,
bunlar obyektiv xaraktera malikdir.

Xarici 61kalarda bagi§lama va miras vergisi (gift and estate tax) miiayyan
edilmi~dir. Lakin burada nazarda tutulan dayar haddi farqli miiayyan
olunmu~dur. Masalan, Amerika Birla~mi§ *tatlarinda har il inflyasiyaya
asasan, dayi~an bagilama vergisina calb olunma haddi 14 min dollardan
yuxari dayarda olan hadiyya ijqin miaoyyan edildiyi halda, miras iqiin 5.43
milyon dollar nazarda tutulmu~dur.3 Bagilamaya nazaran mirasda haddin
yuxari g6starilmasinda maqsad odur ki, miras qoyan 61diikdan sonra onun
aqibatinin miaoyyan olunmasi §artdir. Ancaq bagilama sirf hadiyya veranin
istayindan asilidir. Azarbaycan Respublikasi qanunvericiliyinda bagilama
va miras ila alaqadar verginin mfiayyanla~dirilmamasi heq bir avaz

qar~iliginda edilmayan bir qazandirma aqdi olmalarl ila alaqadardir. Lakin
nazara almaq lazimdir ki, bagi§lamanin vergidan azad olmasi vergidan

yaylnma maqsadila do bu miiqavilaya milraciat edilmasina imkan yaradir.
Bu sababdan verginin miaoyyan olunmasi yalan aqd kimi bagilama
miiqavilasindan sui-istifada edilmasi imkaninin qarisini alacaqdir. Miras
vergisinin mfiayyanla~dirilan haddi isa killi miqdarda alda olunan
qazandirmalara aid oldugundan adalatsiz sayilmamalidir.

II. Bagilama miiqavilasi asasinda verilmi§ hadiyyanin
varasalik payinin miiayyan edilmasi zamani nazara

alinmamasinin ii iincii pxslarin hiiquqlarina tasiri

A. Hiiquqdan sui-istifadaya asas veran, yaxud kreditorlarin
manafeyinin tapdanmasina gatiran bagillama
albatta ki, masalaya bu aspektdan yana§ilmasi bagilama predmetinin

hadiyya veranin amlakinin yarisindan qox ola bilmasi, habela borcu oldugu
taqdirda bagilama halin istisna etmak maqsadi giidmiir. Lakin bu miiqavila

1 AR Konstitusiya Mahkamosinin "AR Muilki Macallasinin 666.1, 670.1, 670.3 va 673.1-ci

maddalarinin arh edilmosina dair" 19 dekabr 2012-ci il tarixli Plenum QOrari
2 Manfred Pieck, A Study of the Significant Aspects of German Contract Law, 3 Ann. Surv. Int'l &
Comp. L. 111, s. 141, 1996
3 Internal Revenue Service Announces 2015 Estate and Gift Tax Limits (2014),
http://www.forbes.com/sites/ashleaebeling/2014/10/30/irs-announces-2015-estate-and-gift-
tax-limits/ (son baxi 3 dekabr, 2015)
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asasinda borcu olan §axsin borcunu 6damazdan qabaq bela bir sarancam
vermosi, daha sonra iso borcu 6domak iqtidarinda olmamasi kreditor iqiin do
xo~agalmoz voziyyot meydana gatirir. Baxmayaraq ki, AR Miliki Mocallnin
673.2.2-ci maddosina asason, bagilama vadindon, vad verildikdon sonra
hadiyyo veranin amlak miinasibotlari bagillamani onun iiqiin son daroca agir
y~iko qevira bilocayi darocado dayi~orso, imtina edila bilar, lakin bu imtina

hadiyyo veran torafin iradosindon asili olmasi ila sociyyolnir. Bela ki,
tominatsiz kreditor iiqiin bela bir hal risk to~kil edir. Bunu bela asaslandirmaq
olar ki, oksor hallarda borc veriln zaman kreditor borca tominat istamoso
bel, borclunun amlak aktivina bold olaraq etimad edir. agar bela bir
molumat m6vcud olarsa, b6yiik hacmdo bagilama oqdi borc 6donmadiyi
toqdirdo kreditorun monafeyina tosir edocakdir. Hotta bela bir hal hiiquqdan
sui-istifadaya do yol aqmaq imkanina malikdir. Bela ki, borclu borcunu 6daya
bilmodiyi toqdirdo miilkiyyotindo olan o~yaya mahkama torafindon tutma
y6noldilmosindon, alindan qixmasindan ehtiyat edarok aila iizvlorindon

birina va ya digar yaxin hesab etdiyi §oxso bagilaya bilar. Hargah bu halda
bagilama miiqavilosinin uydurma oqd kimi m6vcud olmasi da miimkiindiir,
hansi ki, AR Miliki Mocallonin 340-ci maddosina asason, ahomiyyotsizdir.
Lakin bela bir etibarsizliq hali olmadiqda bela inci §oxslorin monafelarinin
tomin olunmasi zoruridir. Varosolik minasibotlarindo iso mirasa 61an §oxsin
amlakinin passiv qismi, yoni 6hdoliklari do daxil oldugundan borclunun
aktivlarinin varosolik payina daxil olmasi kreditorlarln monafelarinin
tapdanmasi ilyijn asas yaratmir. Buna g6ro do, o~yanin millkiyyotqisi olan
borclu varosolari borcu 6domakdon azad olsun deya do bagilama oqdi edo
bilor ki, bu zaman miiqavilanin etibarliliq §ortlari g6zlonilso do, hiiquqdan
sui-istifado edilmosi Aks olunacaqdir. Burada ham sag qalma halinda, ham do
61im hadisasi ba§ verdiyi toqdirdo meydana qixa bilon problemlarin
tonzimlonma mexanizminin yaradilmasi zoruridir. Bela ki, avvola, bagilayan
§oxs sag qalsa bela, borcunu 6domak iiqiin bagilanan amlaki geri tolab edo
bilmayacak. iinki AR Konstitusiya Mahkamosinin milvafiq Plenum
Qorarinda 673.2-ci maddanin yalnlz bagilama vadi ila alaqodar olmasi qeyd
olunub.4 S6zsiiz ki, bela bir halda hadiyyoni artiq oldo etmi§ §oxso qar~i geri
qaytarmaq tolabinin qoyulmasi adalatli sayilmaz. Lakin hadiyyo oldo edonin
payina miitanasib §okildo borcu 6domaya calb etmak hiiququnun kreditora
keqmosi va ya borclu qarisinda bagilanan qazandirmalarin borcun
6donilmosina calb edilmosina dair tolab hiiququnun yaranmasi imkanl tmin

4 Yend orada. Muflki Macallanin 673.2-ci maddasi ila konsensual bagillama muiqavilasinin,
hadiyya veranin bagillama barasinda verdiyi vadin lav edilmosi va onun icrasindan imtina
edilmosi hallari tanzimlanir. MM-in 673.1-ci maddasinda g6starilan hallardan alava olaraq,
vad verildikdon sonra hadiyya veranin amlak muinasibatlari bagilamani onun uiin son
daraca agir yika qevirla bilacayi daracada dayi~masi va ya hadiyya veranin aila huiquq
muinasibatlari izra avvallar olmami, yaxud qox cizi hacmda olmu ohdaliklarin yaranmasi
barasinda verdiyi vadin loav edilmosi va onun icrasindan imtina edilmosi hallarina aiddir.
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olunarsa, daha maqsadauygun olar. 0 ciimladan borclu 61diikdan sonra
varosolr do hadiyyoni tolb etmakdon boyun qaqira bilar. Tiirkiya Miliki

Mocallsinin 562.1-ci maddosindo banzar tonzimlama qaydasi tosbit
olunmu~dur. Burada deyilir ki, varasalar bdama qabiliyyati olmadigi halda
bagilanan adyanin geri verilmasina dair iddia qaldirmazsa, bu hiiquq kreditorlara
keqir. aslindo AR miilki qanunvericiliyinin bela bir hiiququ tanimamagina
asas kimi, bu hiiquq miinasibatinin nisbi xarakter da~imasini g6starmak olar.5

Lakin bela bir miiddoanin tosbitinin ahomiyyoti bagillanan o~yanin borcun
6donilmosi zamanl yaylnmasi iiqiin miras qoyanin hiiquqdan sui-istifado
etmosinin, bela bir moqsodi olmadigi halda bel, kreditorlarin monafelarinin
tapdanmasinin qarisini alacaqdir. Sui-istifado halin olmamasi iiqiin an
azindan, borc yarandiqdan sonra ediln bagillamanin borcun 6donilmosindo
nozora alnmasi t6vsiyoolunandir.

B. Varosolr hadiyyani hansi hallarda vo no fiqiin tolob etmok
istormoya bilar?

Bagi§layan §oxs borcunu 6domozso, miliki masuliyyoto, habela miliki i§
iizra mahkoma qorarinl icra etmadiyi toqdirdo AR Cinayat Mocallsinin 306-
ci maddosina asason, cinayat masuliyyotina calb olunacaqdir. Bu xarakterdo
monfi noticalarin miioyyon olunmasi d6vlt torafindon kreditorun
hiiquqlarinin pozulmamasina qar§i tominat yaradir. Lakin varosolr
mirasdan imtina etdiyi halda borclar yalniz miras amlakin aktivina y6nalcak.
aslina qalsa, AR Miilki Mocallsindo varoslarin borclarln 6donmosi zamanl
masuliyyot haddinin miiayyon olunmasinda ziddiyatli bir moqam nozora
qarplr. Bela ki, Miiki Mocallnin 1306-ci maddosindo deyilir ki, varasalar miras
qoyanin kreditorlarnin manafelarini alnml aktivda 5zlarindan har birinin payina
mtitanasib suratda birga borclu kimi tam bdamaya borcludurlar. Burada borcun ham
tam §akilda, ham do allnmi aktiv hacminda 6danmali olmasi qeyd
edilmi~dir. Bas bu middaa miras aktivinin borcdan az dayarda oldugu halda
tam 6donmamosini ifado edir? Milki Mocallnin 1307-ci maddosindo
varoslarin kreditorlarin borclarlnin 6donilmosi zamanl silbutetma yiikii Aks
olunmu~dur. Bela ki, burada mirasin notarius tarafindan siyahiya alindigi
haldan ba~qa, varosonin miras qoyanin borclarlnin mirasdan qox oldugunu

siibut etmali olmasi g6starilir. Bela ixir ki, siibut edildikda varasalar
kreditorlar qarisinda maksimum miras amlakin aktivi hacmindo masuliyyot
da§iyacaqlar. Bela bir hiiquq normasinin miiayyan edilmasinda maqsad onlar
ijqin masuliyyotdon azad olmaq imkaninin tomin edilmosi kimi g6riiniir. Bu
masalanin daqiql~dirilmasi baximindan bir asas da budur ki, AR Vergi

I Nisbi xarakter da~iyan hiiquq miinasibatlarinin movcudlugu zamani taraflarin yalniz bir-
birina qar i hiiquqlara malik olmasi va ohdolik da imasi sababindan hamin hiiquqlarin
iiiincii axslar tarafindan irali surulmosi nazariyyaqilar tarafindan qabul edilmir. Yalniz

talabin giizati hall istisnadir. 0 da hiiquq miinasibati taraflarinin iradasi asasinda miimkiin
olur.
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Macallasinin 77.4.3-cfi maddasinda vergi 6hdaliyina xitam verilmasi
hallarindan biri kimi vergi 6dayicisinin vofat etmi§ va ya Azarbaycan
Respublikasi milki qanunvericiliyi ila miiayyon edilmi§ qaydada 61mii§ elan
olunmasi hali g6starilmi§ va ardinca hamin anda vergi borclarinin
6donilmosini tonzimlamakla alaqodar bela bir norma tosbit olunmu~dur:
"Vafat etmi va ya blmfi hesab edilmi axsin amlak vergilari iizra borclarl varasalik

dmlakinin ddydri hddldrindd bddnilir". Bu da bir daha miras passivinin qox
oldugu halda borcun qalan hissasinin 6danilmasi masalasinin miaomma

altinda qaldigini tsdiq edir. 0 cimladan bitin varasalarin mirasdan imtina
etmasi halinda bela, miras amlak d6vlata keqsa do, masuliyyat yena do miras
amlakin aktivinin dayari haddinda olacaq. Bela ki, Miliki Macallanin 1314-cfi
maddosindo Aks olunan dbvldtin vdrdsddri olmayan amlak ona keqdiyi halda

kreditorlarin borclarna qar~i vdrdsd kimi mdsuliyydt da imah olmasi zamani

varosolor ilqin nozordo tutulan yiingiillo~dirici norma analogiya asasinda
d6vlata do §amil olunacaqdir. Bitin bunlar ona asas verir ki, hadiyyanin
dayari borca barabor va ya ondan az olarsa, varosolarin bagilanan o~yaya
dair macburi payin tamamlanmasi iiqiin iddia qaldirmaqda maragi
olmayacaqdir. Bela ki, hamin pay da borcun 6danilmasi ilfin talab

olunacaqdir. Bu sababdan do kreditorlarin manafeyinin tamin olunmasi uiiin
yuxarida taklif olunan middanin qanunvericiliya daxil edilmasi va bu
asasda kreditorlarin hadiyyo alana qar~i tolab hilququnun taninmasi Miliki
Macallanin 6.1.7-ci maddasinda Aks olunan "milki hilquqlarin maneasiz
hoyata keqirilmosina §orait yaradlmas prinsipi ilo do uzla~mi§ olacaq.

III. Mirasin b6iiidiiriilmasinda hadiyyanin nazara

alinmasina asas veran digar hallarin tahlili

A. Beynalxalq tocrfibodo hadiyya no zaman miras

b61giisfindo nozora alinir?
Bagilanan o~yanin mirasin b6liidiriilmasi zamani tosirina dair AR Miliki

Macallasinda nazarda tutulan yegana hilquq normasi 1200-cfi maddadir.
Burada qeyd olunub: "Miras qoyan a~yani iiqiinci §axsa bagiladiqda,
macburi paya hilququ olan §axs, agar bagilanmi a~ya mirasa daxil olsaydi,
onun macburi payinin arta bilocayi moblogdo macburi payin tamamlanmasini
talab eda bilar. agar mirasin aqildigi vaxtadak hadiyyanin verilmasindan iki
il keqirsa, hadiyya hesaba alinmir". Ancaq qanunvericilikda varasalarin
nozordo tutulan yaxin dbvr arzindo bagilama asasinda oldo etdiklarinin
mirasda digar asaslar ilzra no kimi rol oynamasi mosolosina
toxunulmamidir. Bu hal aslinda Ingiltara, Uels kimi fimumi hilquq sistemli
61kalar iiqiin do saciyyavidir.6 Bela ki, hamin 61kalarda do bagilanan amlak

6 Eleanor Cashin Ritaine, National Succession Laws in Comparative Perspective, s. 148

(University of Lorraine, Metz, France 2013) "In common law countries such as England and Wales.

- 29 -

Dekabr 1 2015 Miilki hiiquq



yalniz macburi payin 6danilmasi halinda nazara alir. Buna baxmayaraq,
miras amlakin tarkibi sayilmir.7 B6yiik Britaniya parlamenti tarafindan 12
noyabr 1975-ci il tarixli "Inheritance (Provision of Family and Dependants)" -
"Varasalik (Aila va onun iizvlarinin taminatl)" haqqinda Aktda
qanunvericilikda varasalarin onlara miras qaldigi halda bela alda etdiklari
qazandirmalar (advancements) aglabatan hacmda olmadiqda va macburi payi
b6yiik hacmda zadaladikda daha qox hacmda miras payi alda edan §axsa
qar§i iddia qaldira bilmak hiiququ Aks olunmu~dur.8 0 cimladan s6ziigedan
hilquq miras qoyanin 61fimiIndan 6 il sonra da b6yiik hacmli bagi§lamalara
dair nazarda tutulmu~dur.9  Tiirkiya Cimhuriyyatinda isa milki
qanunvericilik bu halda hamin a~yanin nainki macburi payin talab edilmasi
zamanl, iistalik qanun ilzra varasalik rejimi barqarar oldugu halda mirasin
b61fi§dirfilmasinda nazara alnmali olmasinl tsbit etmi~dir. Qanuni
varasalarla yana~l, digar §axslara edilmi§ qazandirmalar o zaman nazara
alnir ki, macburi payin tamamlanmasi lazim olsun. 10 Almaniya Miliki
Macallasinda isa bu hal barada qanun ilzra varasalarin alda etdiklarini geri
vermak 6hdaliyi bela ifada olunmu~dur: "Qanun ilzra varasalik zamanl
varasalar miras qoyanin sagliginda qabul etdiklari bitin qazandirmalari
mirasin b61inmasi uiqiun tahvil vermalidirlar, bir halda ki, miras qoyan
qazandirma aqdini tartib edarkan aksini miiayyan etmi§ olmasln. Digar
§axslara edilmi§ hadiyyalar isa o halda mirasin b61iidiiriilmasi zamanl geri
verilir ki, miras qoyan hadiyya edarkan bu hali nazarda tutmu§ olsun."11

Burada da Tirkiya Millki Macallasindaki kimi qanun ilzra varasalarin mirasin
b61iidiiriilmasi zamanl alda etdiklari hadiyya barasinda taslim etma 6hdaliyi
qoyulub. Habela 2052-ci maddada g6starilib ki, onlar vasiyyat ilzra varasa
olsalar, lakin paylari qanun ilzra varasalik rejimi miiayyan olunduqda
nazarda tutulan paylarla eyni olarsa, yena bu qayda tatbiq olunur.12 Lakin

It is to be noted that lifetime transfer of property is governed by lex situs and therefore does not fall
into the deceased's estate that may be governed by aforeign lex successionis".
7Yend orada "Lifetime gifts are therefore excluded from the estate for the purposes of calculating the
amount offorced heir ship shares, as this property is not part of the estate at death".
8 Inheritance ( Provisions of Family & Dependants), UK, 1975 "An order for the payment to the
applicant out of that estate of a lump of such amount as may be so specified"
9 Yend orada
10 Ahmet Kilioglu, Miras Hukuku, s. 440 (5-ci nar. 2013)
11 Almaniya Muilki Macallasinin 250-ci maddasi "Descendants who inherit as heirs on intestacy
are obliged to have whatever they received from the deceased during his lifetime as an advancement
adjusted in the partitioning between the heirs, unless the deceased directed otherwise when giving the
advancement. Other gifts inter vivos must be adjusted if the deceased directed adjustment when he
made the gift" ingilis dilind tdrchtma olunmu tam mdtn:
http://www.gesetze-im-internet.de/englisch-bgb/
12 Almaniya Muilki Macallasinin 2052-ci maddasi "If the deceased has appointed the descendants
as heirs to what they would receive as heirs on intestacy, or if he has defined their shares of the
inheritance in such a way that they have the same proportion to each other as the shares of the
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2056-ci maddaya asasan, digar hallarda hadiyya naticasinda payin
digarlarindan qox olmasi artiq dayari 6damak 6hdaliyi yaratmayacaqdir.
Tiirkiya miliki qanunvericiliyi bir sira qazandirmalarin normalda qabul edila
bilan haddan yuxari oldugu hali nazara alir. Bela ki, Tiirkiya Miliki
Macallasinin 675-ci maddasinda normal hesab olunan hadiyyalar va evlanma
asnasinda verilmi§ normal miqdarda qabul edilan hadiyyalar miras
b61iinarkan miras amlaka daxil edilmaya (denkle~dirme) tabe deyil. Lakin bela
bir misala nazar yetirak: "Miras qoyan sagliginda 6vladlarindan birinin tahsili
ijqin 60.000 manat xarclayib. Bu mablag imumi qaydada rast galinan va
normalda qabul edilan tahsil iqin nazarda tutulmu§ xarclardan daha yiiksak
olmasi sababila miras b61inarkan hesaba aliir".13 Burada qanunvericinin
maqsadini bela izah etmak olar ki, miras qoyanin sagliginda etdiyi bu
qazandirma digar varasalarin alda eda bilacayi paya tasir edarak onlar iiqiin
adalatsiz natica yarada bilar. S6ziigedan hal macburi payin tamamlanmasiyla
bagll iddia (tenkis) ila eynilik ta~kil etmir. Bela ki, hamin zaman takca qanuni
varasalar deyil, digar §axslarin do alda etdiklari hadiyya, habela vasiyyatnama
asasinda alda olunan qazandirmalar nazara alir. Lakin miras qoyan bunu
bagi~laml~dirsa, buna onun irada ifadasi kimi baxmaq daha maqsada-
uygundur. aslinda Fransa Miilki Macallasinin 1077-1-ci maddasinda do
qanuni varasalara edilmi§ hadiyyanin miras amlakin balansina daxil edila
bilmasi hali nazarda tutulmu~dur.14 Lakin buradaki miiddaa farqli xarakter
daiyir. Bela ki, bu iddianin irali siiriilmasi iiqiin asas macburi payin
tamamlanmasi ila alaqadardir. Bu baximdan s6ziigedan miiddaa AR miilki
qanunvericiliyi ila ox~arliq ta~kil edir. Bela ki, varasa 6z qanuni payinin
tamamlanmasi maqsadila bu formada iddia irali siira bilmaz.15 Yani qanuni
varasalik rejimi iizra varasa olsa bela, hadiyyani taslim etma 6hdaliyi nazarda
tutulmamidir. Hamqinin burada alda etdiyi hadiyyaya iddia edilacak §axslar
dairasi yalniz qanuni varasalarla mahdudla~midir. Hadiyya verilmi§ §axslar
qanuni varasalar sirasindan deyildirsa, onlara qar~i iddia qaldirila bilmaz.
Azarbaycan, o ciimladan, Tiirkiya miilki qanunvericiliyinda isa bela
mahdudiyyat nazarda tutulmayib. Bela ki, bagilama va vasiyyat edilan
istanilan §axsa qar~i macburi payin tamamlanmasi ila bagll iddia irali siiriila
bilar. Jersey (Fransa arazisinda yerla~an va muxtariyyata malik olan qurum)

inheritance on an intestacy, then in case of doubt it is to be assumed that the descendants are to be
obliged to adjust their advancements under sections 2050 and 2051"
13 Kilqolu, s. 441
14 Fransa Muflki Macallasinin 1077-1-ci maddasi "A descendant who did not participate in a

partition made by gift or who received a part below his portion of the reserve may bring an action for
abatement where there does not exist at the opening of the succession property not included in the
partition and sufficient to form or make his reserve complete, account being taken of the gratuitous by
which he may have profited" ingilis dilind tarciima olunmu tam matn:
http://www.legifrance.gouv.fr/content/download/1950/13681/version/3/file/Code_22.pdf
15 Fransa Muflki Macallasinin 1077-2-ci maddasi " A child not yet conceived at the time of a

partition made by gift has a similar action to form or make his hereditary share complete"
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miliki qanunvericiliyinda geri talab edila bilmayan hadiyyalarin siyahisi
(rapport'a la masse) 6z aksini tapmidir. Bunlar arzaq ijqin pul, geyim, tahsil
almaq va ixtisas alda etmak iiqiin edilan 6damalar, uzufrukt asasinda alda
olunmu§ baharlardir.16  Burada bagilama predmetinin sarf edilarak
tiikanmasi asas olaraq g6starilmi~dir. Bundan alava, burada qanunvericinin
maqsadini bela izah eda bilarik ki, xarclanan mablag normal haddan qox olsa
da, miras qoyanin arzu va maqsadinin b6yiiklhiyii ila uzla~acaqdir. Neca ki,
vasiyyatnama iizra miras qoyan 6z amlakinin 61iimiindan sonraki aqibatini
azad iradasi asasinda miiayyan edirsa, bagilama asnasinda da iradavi
§akilda amlakina dair sarancam verir.

B. Hadiyyanin nazara alinmasini vacib edan maqamlar

Malumdur ki, AR miilki qanunvericiliyinda miras amlak iizarinda ham
vasiyyat, ham do qanun iizra varasalik rejiminin yarana bilmasi hali taninir.
Bu hal AR Milki Macallanin 1172-ci maddasinda Aks olunmu~dur. 0
ciimladan eyni §axsin har iki asas iizra varasa ola bilma imkanl da
m6vcuddur. Hamin qayda isa macallanin 1259-cu maddasinin
mazmunundan aydin olur.17 Bu baximdan miras qoyanin bagilama aqdina
vasiyyat etma kimi yana~maq daha maqsadamiivafiq olar. Bela halda
hadiyya, iizarinda vasiyyat iizra varasalik rejimi yaranan miras payi kimi,
qanun iizra varasalik rejimi barqarar olmu§ amlaka daxil olmamalidir. Bu
sababdan do AR Miilki Macallasindan Tiirkiya miilki qanunvericiliyinda Aks
olunan s6ziigedan miiddaa ila eynilik ta~kil edan 1277-ci maddanin
qixarilmasi miitraqqi bir hal kimi qiymatlandirilmalidir. Lakin anqlo-sakson
hilquq sistemi ailasina do xas olan bu cahatin manfi tarafi borclarln
6danilmasi zamanl ortaya ixir. Bu sababdan hadiyyanin varasalik
minasibatlari zamanl miras amlakin passivi baximindan nazara alinmasi
zaruridir. Bela ki, borclarln 6danilmasi zamanl vasiyyat iizra varasalar 6z

paylarlna mitanasib §akilda masuliyyat daiyirsa, bu vaziyyatin hadiyya
verilan §axsa do §amil olunmasi adalatli natica alda olunmasi baximindan
effektiv olar. 0 ciimladan bela bir miiddaanin tasbiti miras qoyanin bagilama
aqdi etmakla digar varasalardan farqli olaraq hadiyya alanl borclardan azad
edib, digar varasalari daha qox agir naticaya maruz qoyma ehtimalini da
aradan qaldirar. Bu baximdan Fransa va Tiirkiya qanunvericisinin mirasin
b61iidiiriilmasi zamanl mahz qanuni varasalara edilmi§ hadiyyalarin miras
amlaka daxil edilmasina dair hilquq normasi mfiayyanladdirmakda maqsadi
aydin olur. amlaka daxil olan a~yanl qanuni varasaya bagilamaq borcun
6danmasindan yaylnmaq, yani hiiquqdan sui-istifada eda bilmak iiqiin daha

16 Timothy Hanson va Barbara Corbett, Forced Heirship - Trusts and other problems, tam matn:

https://www.jerseylaw.je/Publications/erseylawreview/une09/JLRO906-Hanson.aspx (son
baxi 29 noy. 2015) (2009)
17 AR Milki Macallasi 1259-cu madda "egar muxtalf asaslar itzra varasaya mirasdan bir nea pay
dititirsa, o bir payi qabul eda, digarindan imtina eda bilar, yaxud bftttfn paylardan imtina eda bilar"
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alveri~lidir. Milli qanunvericilikda macallanin 673.2.2-ci maddasinda Aks

olunan hal ba§ verdikda bagilama vadindan imtina hiiququ varasalar iiqiin
do nazarda tutulub, lakin borcun miqdari har zaman varasalarin onu 6daya

bilmak iqtidarinda olmamagl vaziyyatina gatirmir. Bundan alava, borcun
6danilmasi macburi payin azalmasina sabab olmadiqda bagilanan
qazandirmalar mirasdan kanarda qalir. Bununla da bagilanan a~yanln amlak
passivindan azad olmasi varasalik payini alda edanlar iiqiin adalatsiz natica
yaradir. Bela ki, g6starilan hal varasalarin paylarlnin daha qox azalmasina
sabab olur. Buna g6ra do hadiyya verilan §axsin alda etdiyi a~yanin dayarinin
ona diian pay kimi nazara alinmasi digar varasalarin borclara dair 6hdaliyini
yiingiilladirmaya imkan veracakdir.

IV. Hadiyyanin miras qoyanin borciarl ii iin hesaba
alinmasinin hadiyya alan iiiin naticalarinin tahlili

A. Bagillama vadi edildikda hadiyya vad olunan taraf iiqiin

yaranan problemlarin halli

Hadiyya avazsiz bir qazandirma oldugu ijqin hadiyya edan va onun
varasalarinin bagilama vadindan imtina etmasi ilk baxida problemli
g6riinmaya bilar. Lakin bela bir miiqavila qar~i tarafda hamin sarancama
etimad edarak miiayyan planlar qurmaga asas vera bilar ki, miiqaviladan
imtina olunmasi hadiyya alan iiqiin, o bu hali qabaqcadan yaqin etmasa bela,
aglr naticalara sabab ola bilar. Bagl~lama vadinin etibarll saylla bilmasi iqin

talab AR Miilki Macallasinin 668.1.5-ci maddasinda g6starilmi~dir. Burada
galacakda bagilama vadi edildikda bu vadin notarial qaydada tasdiqlanmali
olmasi qeyd olunub. Ox§ar miiddaa Almaniya Miilki Macallasinin 313-ci
maddasindada Aks olunub.1 Bela ki, amlakin bir hissasi va ya hamisinln
ba~qasina verilmasina dair s6z verildikda bu vad ila bagll miiqavila mahkama
va ya notarial qaydada tasdiq edilmalidir. S6zsiiz ki, hadiyya veran §ifahi
qaydada etdiyi vadi tam §akilda yerina yetirarsa, hamin vad yazili va notarial
qaydada tasdiqlanmasa bela, bagilamanin etibarliligina xalal galmayacak.
Miiqavilanin bu dir forma §artina tabe tutulmasina sabab isa miibahisa
yarandiqda siibutu tamin etmakdir.19 Lakin vaddan imtinaya asas veran
hallar olduqda formal talablar g6zlandiyi taqdirda bela, qar~i tarafin
miiqavilaya etimad g6starmasi sababindan zarara maruz qala bilmasi
ehtimali nazara alinmayib. Bela ki, AR Miilki Macallasinda hadiyya veranin
masuliyyati sadaca hadiyya ila alaqadar dayan zarar barada va zararin
qasdan, yaxud kobud ehtiyatsizliq sababindan vurulmasi zamanl nazarda

tutulur. Burada zarar a~yanin qiisuru ila baglidir. Vad ila alaqadar zarardan

18 Almaniya Miulki Macallasi 313-cii madda "Contracts by which a person promises to transfer or

to subject to a usufruct all or part of his currently-owned property must be judicially or notarially
authenticated"
19 Pieck, s. 115

- 33 -

Dekabr 1 2015 Miflki hiiquq



isa bahs edilmir. Qanunvericilik bagilamani edacak §axsin manafeyini, onun
iFqin agir naticalar t6rada bilan vaziyyat yarandigi zaman qorudugu kimi,
vadi qabul etmi§ §axs iiqiin do miidafia mexanizmi nazarda tutulmalidir.
Bagilamanin avaz talab etmayan sarancam olmasina baxmayaraq, bagilama
vadinin notarial qaydada tasdiqi vadi qabul edan §axs ilyin milsbat natica
yaratmalidir. Bela ki, §axsin real zarari aglabatan hadda 6danilmalidir.

B. Hadiyya verildikdan sonra yaranan problemlarin halli
Yuxarida borclarin 6danilmasi zamani bagilanan a~yanin hesaba alinmasi

barada taklif Aks olunmu~dur. Bu baximdan hamin anda da hadiyya alda
etmi§ §axsin manafelarinin qorunmasi tamin olunmalidir. Qeyd etmak
lazimdir ki, Almaniya Miliki Macallasinin 528-ci maddasinda AR miliki
qanunvericiliyindan farqli olaraq hadiyya edanin dqdi yerina yetirdikddn sonra
da ondan imtina etmasina asas kimi yoxsulla~masi (improverishment), 6zina
va ya aila izvlarina qar§i avval nazarda tutulmami§ 6hdaliyin yaranmasi hali
g6starilmi~dir. Bela olduqda verilmi§ hadiyya qaytarila bilar. Hamqinin
hadiyya alda edan hadiyyani qaytarmaqdan imtina edib lazimi mablagi
6daya do bilar.2° Almaniya miliki qanunvericiliyi hadiyyanin verildikdan
sonra da qaytarila bilmasinin mimkiinliyiinii tasbit edir. Bela iddia asassiz
varlanmaya (unjust enrichment) dayanaraq edilir. Bu sababdan bagilamaya
g6ra fayda alda etmak iiqiin edilan xarc 6danmadiyi taqdirda hadiyya alda
edan mi~iqavilaya etimadindan irali galan zarari talab eda bilmali va ya
hadiyyani geri vermadan zarar xaricinda qalan dayari bagilayan §axsa
6damalidir.

V. Aila miinasibatlari zamani hadiyyanin
nazara alinmasi

A. Hadiyyanin birga mfilkiyyata daxil edilmasinin zaruriliyi
Malumdur ki, AR miliki qanunvericiliyina asasan, aila-nikah miinasibat-

larinin yaranmasi birga mil1kiyyat rejiminin barqarar olmasina asas verir.
Yani nikah baglandiqdan sonra AR Aila Macallasinin 32.2-ci maddasinda
g6starilan asaslar ilzra alda olunmu§ amlak or va arvadin birga milkiyyatina
daxil olur. 34-c6 maddada ar-arvadin har birinin ayriliqda mi1kiyyatina daxil
olan amlak Aks olunmu~dur: "Nikaha daxil olanadak onlara maxsus olan
amlak, habela nikah d6vriinda hadiyya §aklinda va ya varasalik qaydasinda,
digar avazsiz aqdlar ilzra alda etdiklari amlak ar-arvadin har birinin ayrica
miilkiyyatindadir". Lakin burada ar-arvadin bir-birina etdiklari hadiyyanin

20 Almaniya Miulki Macallasi 528-ci madda " To the extent that the donor, after fulfillment of the

condition , is not a position to maintain himself reasonably and to meet the maintenance obligation
incumbent upon him by law in relation to his relatives, his spouse, his civil partner, or his previous
spouse or civil partner, he may demand return of the gift from the donee under the provisions on the
return of unjust enrichment. The donee may avoid return by paying the amount required for
maintenance"
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burada Aks olunan hodiyyo il eyni rejima tabe olmasi mosolsi miibahisli
xarakter daiyir. Almaniya miliki qanunvericiliyinin bu mosolya miinasibati
beldir ki, birgo millkiyyot rejimi altinda ail omlakindan ediln hodiyyonin
yarisi hor iki §oxs torofindon edilmi§ hesab olunur, lakin ba~qa biri torofindon
or vo ya arvada ediln hodiyyo onun 6z miilkiyyoti hesab olunur.21 Bu cir
qaydanin m6vcud olmasi aslinda daha maqsadauygundur. Bela ki, nikah
torofindon biri hodiyyo etmokl 6z omlakina dair soroncam verir vo bel bir
aqd noticasindo omlakinda ba§ veron azalmani qobul edir, lakin diqqotdon

qaqirmaq olmaz ki, homin bagillama onlarin birgoya~ama voziyyoti nozordo
tutularaq edilmi~dir. 0 ciimladan bagilladigi hadiyyanin zarurat olduqda
6ziiniin do faydalana bilmosi imkanini nozoro almi§dir. Bu sobabdon
miiayyon miqdarda dayoro malik hadiyyolr birgo millkiyyoto aid
edilmolidir. Bunun noticasindo or vo ya arvad 61diikdo hodiyyonin yarisi
miras omlaka daxil edilmolidir. Lakin istoniln hodiyyonin birgo millkiyyoto
daxil edilmasi diizgoin deyil. Bela ki, bu qayda dayari b6yiik olan hadiyyalara
totbiq olunmalidir. Neco ki, AR Ail Mocallsinin 34.2-ci madddosindo or-
arvadin ayrica mfilkiyyatino onlarin §xsi istifadosindo olan o~yalar aid
edilrkon zinot o~yalari barosindo istisna g6starilmi~dir, bagillama zamani da
zinot ~yalari vo onlardan daha dayorli o~yalar birgo milkiyyoto daxil
olmalidir.

B. Birga miilkiyyat rejiminin miiayyan olunmasi asasinin
farq1i tazahiirinii Aks etdiran yana~malar

Bir sira miialliflar birga mfilkiyyat rejiminin no vaxt barqarar olunmasi
mosolsino miixtalif cir yana~irlar. Bela ki, faktiki nikah miinasibotlrinin
yaranmasi, bu miinasibotlrin davam etmo miiddotinin do omlak iizarindo
birgo millkiyyotin m6vcudluguna tosir g6storo bildiyini qeyd edirlr. Burada
homin yanamalari Aks etdirmakdo moqsod odur ki, birgo millkiyyot rejimi
taninarsa, homin §ortlrl miiahido olunan miinasibotlr qorqivosindo ediln
hadiyyolrin iizarindo do hor iki torofin mfilkiyyot haqqi yaranar vo yarisi
61on torofin miras omlakina daxil olar. Lakin faktiki miinasibotlrin varosolik
miinasibotlrindo oynadigi rol xarici praktikada forqli §okildo tozahiir edir.
AR Mfilki Mocallsinin 1193-cfi maddosino asason, or vo ya arvadin macburi
pay almaq hiiququ var. Xarici praktikada faktiki nikah miinasibotlrindo or
vo ya arvad iiqiin bu hilququn taninmasi il onlarin omlak iizarindo digor
nikah miInasibotindo olan §oxslr kimi birgo millkiyyot rejiminin yaranmasi
hor zaman iist-iisto di~nmiir. Ingiltoro vo Irlandiyada faktiki ail
mninasibotlorindo olan §oxslor iqin mfiiyyon middaot §orti ilo qanuni voroso

21 Almaniya Milki Macallasi 2054-cii madda "Half of a gift made from marital property under the

community of property regime is deemed to have been made by each of the spouses. However, if the gift
is made to one of descendant who is descended only one of the spouses, or if one of the spouses must
reimburse the marital property for the gift, it is deemed to have been made by that spouse"
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olmaq, habela macburi paya iddia etmak hiiququ taninlb.2 2 Bela ki, agar
§axslarin 6vladi olarsa, 2 il birga ya~adiqda, Aks halda isa 5 il birga ya~adiqda
macburi pay hiiququna sahib olurlar.21 Lakin burada birga millkiyyat rejimina
asas verilmamasinin sababi odur ki, evlanmamak birga ya~ayi§la miiayiat
olunsa bela, onlarln miinasibatlarina "iizarinda ailanin formala~digi va bu
sababdan d6vlatin qorudugu va taminat verdiyi nikah institutu"24 kimi ciddi
xarakter vermamak maqsadi gidiir. Hotta bazi miialliflar macburi pay
hiququnun taninmasinl da maqsadauygun saymayaraq bela asaslandima
irali siiriir ki, onlarln evlanmamak hilquqlari olsa bela, vasiyyat etmak
hilquqlari da vardir. Yani lazim galsa, bela bir sarancam verarlar. Bu sababdan
macburi pay onlar iiqiin nazarda tutulmamalidir.25 aslinda bu daha dogru
m6vqedir. iinki Aks halda aila institutu nazarda tutuldugundan daha k6vrak
va az ahamiyyatli xarakter da~iyacaqdir. Lakin bir sira miialliflar bu
ciddiyyati miiayyan etmakdan yaylnmaq vaziyyatinin eynicinsli nikah
minasibatlarinda olan §axslara §amil etmayin diizgiin olmamasinl
vurgulayirlar. Bela ki, aksar d6vlatlar marginal azliqlara bela bir imkan
tanimadigindan va bu sababdan nikah qeyri-miimkiin oldugundan macburi
pay ijqin nazarda tutulan birga ya~ayi§ milddatinin26 onlar ijqin, qanuni
nikah minasibatlarinda oldugu kimi, birga muilkiyyat rejimini miayyan
etmasi va bu sababdan do alda olunan ailadaxili hadiyyalarin 61ka
qanunvericiliyindaki kimi birga miilkiyyata daxil edilmasi daha adalatli
hesab olunur.27 aslinda bela qaydanin m~iayyanla~dirilmasi hadiyyanin yari-
slnin mirasa daxil edilmasini tamin edar va bununla da hadiyya edan tarafin
digar qanuni varasalari ilyin do milsbat natica yaradilmasina sabab olar.

Natica
Bagilama aqdi naticasinda alda olunan qazandirma digar qanuni

varasalar baximindan adalatsiz hesab olunmamalidir. Lakin bu o demak deyil
ki, hamin hadiyya varasalik m~inasibatlarindan irali galan masalalardan

tamamila kanarda qalmalidir. Bela ki, AR miliki qanunvericiliyi bir neqa asas
iizra varasaliyi tanidigindan, vasiyyatnama olmasa bela, hadiyya sanki
vasiyyat iizra alda edilmi§ miras rejimina tabe tutularsa, qalan amlak
iizarinda isa qanun ilzra varasalik hilququ taninarsa, daha maqsadauygun
olar. ;iinki, s6zilgedan aqd miras qoyanin iradasini Aks etdirdiyindan bu

22 Inheritance ( Provisions of Family & Dependents), UK, 1975
23 Civil Partnership and Certain Rights and Obligations of Cohabitants Act (2010)
24irlandiya Konstitusiyasi madda 41.3.1
25 Clare Nicolle Jersey's forced heirship laws and the rights of a "common law" partner (2015)

http://linkedin.com/pulse/erseys-forced-heirship-laws-rights-common-law-partner-dare-
nicolle/ (son baxi 4 dekabr 2015)
26 Ovladlari olmasi hall miimkiin olmadigindan sadoca 5 il birga ya~amaq arti nazarda
tutulur.
27 Brian Sloan, The Concept of Coupledom in Succession Law, 70 (3) Cambridge Law Journal 623,
s. 626 (2011)
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moslo ilzro vosiyyotlo eyni mahiyyot kosb edocokdir. Bela olduqda hodiyyo
mirasin b61iidiiriilmosi zamanl boraborlik yaratmaq moqsodilo mirasa daxil
edilmoli deyil. iinki ks halda onun mirasa daxil edilmok il/in geri tolob
olunmasi miras qoyanin iradosinin etinasizliqla qarillanmasini ifado
edocokdir. Buna baxmayaraq, miras qoyanin borclarlnin 6donilmosi zamanl
hor bir voroso oldo olunmu§ paya miitonasib olaraq mosuliyyot daidigindan
digor vorosolor iiqiin odalotsiz notico yaranmasin deyo hodiyyo oldo edonin
payina hodiyyonin doyori do olavo olunmali vo miitnasiblik bu qaydada
miioyyon edilmolidir. Bela qayda ham vorosolor iijin, ham do kreditorlarin
monafeyi baximindan odalotli vo ugurlu notico yaradacaqdir. Bela ki, ham
hodiyyo oldo etmomi§ vorosolorin payi daha qox azalmaq mocburiyyotindo
qalmayacaq, habelo vorosolor borc qox oldugundan mirasdan imtina etmoli
olmayacaq, ham do miras aktivinin hocminin azalmasi kreditorlarin
maraqlarin tomin edilmomi§ voziyyotdo qoymayacaq. Ustolik belo bir qayda
miras qoyanin, vorosolorinin maksimum olaraq miras aktivi hocmindo
mosuliyyot da§iyacagin nozordo tutaraq onun bir hissosini borcun
6donmosindon azad etmok moqsodilo bagillama miiqavilosindon sui-istifado
etmosino imkan yaratmayacaq. aslindo belo bir sui-istifado daha qox qanuni
vorosoloro hodiyyo etmoklo miiayiot olunsa da, bozon digor voroso olmayan
§oxsloro do edilo bilor. Habelo bagillayan §oxs vicdansiz bir niyyot gilidmodon
do hodiyyo edo bilor, hansi ki, sonradan 6z qazanci ilo borcunu 6doyocoyini
do gilman etmi§dir. Buna baxmayaraq, kreditorun monafeyi tomin oluna
bilmomi~dirso, xo§ niyyotlo (good faith) edilmi§ hodiyyo belo borcun
6donilmosino tabe tutulmalidir. Bu sobobdon do s6ziigedon qaydanin sadoco
qanuni vorosoloro deyil, ham do digor §oxsloro §amil olunmasi odalotli
olacaqdir.

Bundan olavo, ailo-nikah miinasibotlori zamanl edilmi§ hodiyyo iizorindo
yaranan miilkiyyot rejiminin qanunvericilikdo tosbit olunmasi vo onun birgo
miilkiyyoto daxil edilmosi moqsoduygundur. Bela ki, hor iki torofin
miilkiyyoti hesab olunacaq hodiyyonin yarisi toroflordon biri 61diiyfi halda
onun mirasina daxil edilmoli vo bu osasda b6lgii aparilmalidir.
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Giilnar Ataki iyeva*

M uqavila azadligi prinsipi va Bona fide.
Sarhadsiz muiiqavila azadligi?

Annotasiya
Maqala miflki hiiququn asas tamal prinsiplarindan olan miiqavila azadligi va onun
ar~ivasinda "bonafide" prinsipindan bahs edir. Maqalada miiqavila azadligin yaranmasi,

onun yaranmasmda irada azadligin rolundan bahs olunur. Eyni zamanda maqalada
miiqavila azadligin aslinda neca bir azadliq vad etdiyi, bu azadligin nisbi va ya miitlaq
olmasi, onun hansi hallarda mahdudla drlmasma yol verilmasinin miimkiinlthyfi analiz
edilmi~dir. Ham~inin maqalada "bona fide" prinsipinin yaranmasi, onun hiiquqi
xarakteristikasinin tahlili aparilm dir. Milli qanunvericiliyimiza bu prinsipla bagh
dayi~iklik edilmasi taklif edilmi~dir. Miiqavila azadligi ar~ivasinda bonafidenin yeri va bu
prinsipa tasiri ara drilmtdir.

Summary
This article reveals freedom of contract, one of the basic principles of civil law and within it

depicts the principle of "bonafide". It illustrates the appearing offreedom of contract and as
well as gives a description about the role of will principle. At the same time, the article
reveals what kind of promises that freedom gave, whether it was relative or absolute. There
is also analyzed in which situations it has to be limited. As well as the establishment and
legal characteristics of "bonafide" principle was analyzed. It was offered to our legislation
system to change it. Within freedom of contract, the place and influence of the "bonafide"
have been fully investigated.

Giri§Miqavila azadligi prinsipi Avropa miiqavillr hiiququndaki
kimi biitiin mijasir hiiquq sistemlrindo XIX asrdon etibaran
manimsonmi§ bir prinsipdir. Bu prinsip milki hiiququn an

tmal prinsipi olaraq qar~iya ixir. Bu iso §oxslr arasindaki miinasibotlarin
fordi azadliqla idara olundugu comiyyotlrdo an tabii olan haldir. Ancaq

bitin azadliqlar kimi miiqavila azadligi prinsipi do sorhadsiz va miitlaq

deyil. Tarix boyu comiyyotin siirotli inki~afi, iqtisadi va sosial dayi~ikliklr
bu prinsipin daha giiclfi olan torafindon sui-istifadosina gatirib qixarmridir.
Amma bu prinsipa olan b6yiik ehtiyac nozora alinaraq Avropa va digar

mfiasir hfiquq sistemlrindo hall yolu kimi miiqavillr hfiququnda

prinsipin miiayyon qodor mahdudla dirifmasi nozordo tutulmu~dur.

Umumi olaraq diirilst, qobuledilan va noticalari bilinan insan harokatlarini

asas olaraq g6tWrsok, comiyyot iqindo qariliqi inam va etik qaydalara

asaslanan vicdanliliq (latinca - bona fide; ingilisca - good faith) m6vcuddur,
hansi ki bu hilququn fimumi olaraq baxi bucaginin bir parqasidir.
Sz!i gedon vicdanliligin miiqavillr hiiququnda hoqiqi yeri nadir va

hansi mohdudiyyotlro tabedir? Bu mohdudiyyotlr hiiquqi miinasibotlar,

* Baki Dbvlat Universiteti Hiquq fakiltasi, 3-ci kurs, SABAH qrupu talabasi
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hiiquqlar va azadliqlarla qarqivalanmalidirmi? Ya da son d6vrlarda roman-
german hilquq sistemlarinda hakim olan baxia paralel olaraq bu qaydalar
birba~a hiiquqlarin deyil, hiiquqi miinasibatlarin, yani dolayisi ila miiqavila
azadligi prinsipinin sarhadi ola bilarmi?

I. Miiqavila azadliginin yaranmasi
Feodalizm d6vriiniln qaydalarlna milvafiq olaraq insanlarln statusu

onlarin torpaq millkiyyati ila balli olurdu. insanin camiyyatdaki yeri va
hiiquqlari birba§a olaraq onun statusu ila bagli idi. Bela bir d6vrda camiyyatin
miixtalif tabaqalarindan olan insanlarln istadiklari har hansi bir masala ila

bagli miiqavila baglamaq azadliqlarinin olmasi da real deyildi.
XVII va XIX asrlarda isa §axsiyyatin azadligini elan edan dii~iinca axinlari
meydana galmi§ va bu axinlar siyasi tasirini 1789-cu il Fransa burjua
inqilabinda g6starmi~dir. XVII asrda ba~layan va XIX asrda tam olaraq
ya~anan sanaye inqilabi sanaye camiyyatini yaradaraq istehsal sahasinda
"sarbast sahibkar modeli"ni hakim m6vqeya gatirmi~dir.1

XIX asrda isa klassik liberal iqtisadiyyat nazariyyasinin tamalini qoyan
Adam Smith'in "icaza verin etsinlar, icaza verin keqsinlar" §aklindaki
§iiarinda bazardaki qiymatin yaranmasina hiiquqi yollarla mildaxila edarak
miiqavila barabarliyini yaratmaga qalimagin bazar iqtisadiyyatinin balansinl
pozacagi ifada edilmi~dir.2 irada azadligi ilk vaxtlar hiiquqi olmayan anlayi
olaraq miiqavila azadligini yaradan irada azadligi kimi, k6kil etibari ila

d6vlatin sosial hayatdaki qoruyucu (paternalist) siyasatini radd edarak
taraflarin har bir sahada miistaqilliyinin tasis edilmasini qar~iya maqsad
qoyan iqtisadi va siyasi harakat olaraq qabul edilmi~dir.3 Bu halda d6vlatin
masalaya qaria bilacayi tak vaziyyat bazarln bazar qiymati atrafinda yarana

bilmasi ilqin etibarli olan sosial va siyasi qarqiva qaydalarinl tmin etmakdir.
Kapitalist iqtisadi hayatda §axslarin ehtiyac duydugu bazar milhitini qoruya

bilan hiiquqi qalibin mahz "miiqavila" oldugu qabul edilmakdadir.4

II. Miiqavila azadligini yaradan irada azadligi
Umumiyyatla, irada azadligi haqqinda miibahisalar, fikirlar qox k6hna

d6vrlardan etibaran m6vcuddur va d6vriimiizda irada azadligina dair
fikirlarin tamali Kanta asaslanlr. Kant irada azadligini "Die Metaphysik der
Sitten" (Groundwork of the Metaphysics of Morals) adli asarinda g6stardiyi iiq
prinsipdan sonuncusu olaraq g6starmi~dir. Kanta g6ra biitiin amrlar birba~a
iradanin mahsuludur. Buna g6ra do o, qayda qoyandir. *axs isa axlaq

1 L. Sirmen, Modern Hukukta Sbzle~me Kavraim ve Tirk Hukuku, s. 41 (1972)
2 Adam Smith, An Inquiry into the Nature and Causes of Wealth of Nations, s. 29 (1776)

3 Nathan Isaacs, The Standardizing of Contracts, 27 Yale L.J. 34, s. 34 (1917-1918)
4Z6llner Die, Privatrechtsgesellschaft im Gesetzes und Richterstaat, s. 24 (1996)
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qaydalarini ham qoyan, ham do onu icra edon subyektdir5 Irado azadliginin
milki hiiquqdaki oksi ela mahz miiqavil azadligidir.6 Mistqil olan hor bir
§oxsin miliki hilquq miInasibotlarini arzu etdiyi kimi qura bilmosini va §axsin
6z davranillarinin sorhadlarini yeno ziiniln miaoyyon etmosini ifado edon
irado azadligi anlayi§i vasitasila hiiquq miinasibatinin toraflari 6z azad
iradlarini ortaya qoyurlar.7 Iradolrin bu formada atrafa Aks etdirilmosi eyni
zamanda §oxsin fordi monfoatina do uygundur, qiinki heq kim 6z monafeyina
uygun olmayan bir voziyyoti 6z iradosi i1a yaratmaq istomir. Ustalik qurulan
hiiquqi miinasibot bir "miiqavil formasinda" 6ziinii g6starirso, hor iki torafin
eyni azadliga sahib olmasi da aslinda qayda olaraq barabar vaziyyatda
olduqlarinin iarosidir. Toraflr arasinda haqh monafelarin balansinl qoruyan
bu voziyyot i1a §oxs milki hiiquq miInasibotlarindo 6zi ziniin qanuni
qoruyucusuna qevrilir.8 Miiqavillr hiiququ toraflara iradlarini ifado etmak
azadligi verir va bunu qoruyur, iradaya bu dir h6rmat miiqavilanin
tabiatindon irali golir. 9

Miliki hilquqda miiqavila azadligi prinsipi, irada azadligindan yaranan 3
tomal prinsipdan biri olmasina baxmayaraq, bu prinsip, zaman-zaman irado
azadligi i1a eyni monada i§ladilmi~dir va hatta zaman-zaman onu
ustolmi~dir. ° Bu voziyyotin sabobi iso aslindo muiqavila anlayi inin 6zui i1a
baglidir. (;inki miiqavillar qar~ilqll, bir-birina uygun olan va bu
uygunluqdan hilquqi noticalr yaradan irado boyanlarlnin dayi~mosidir.11

Dolayisi i1a azadliq olmadan no irado, no irado boyanl, no do miiqavila
olmayacaq.

Miiqavil azadligi prinsipinin toraflara miinasibotlrini qanuni qorqiva
iqindo sarbastca formala~dirmaq imkanl verdiyi XIX asr "miiqavil illori"
olaraq qobul edilmi~dir.1 2 XIX asrdo milasir hilquq sistemlarinin tomallari
formala~maga ba§layarkan hiiquq sistemlari miiqavil toraflarina miiqavil
§ortlrini fimumi olaraq sarbast irado i1a qorarla~dira bilcaklari bir saho

I Vasfi Ra~it Sevig, Ahlakin Umumiyyetle Hukuk ve Hususiyle Mukaveleler Uzerindeki
Tesiri, s. 558 (1958)
6 Fikret Eren, Borlar Hukuku. Genel Hikimler, s. 119 (2008)

7Engel, Traite Des Obligations En Droit Suisse, s. 94 (1997)
8 Fransiz Muilki mocallosindo bu vaziyyat aqiq bir okildo 1134-cui maddo do g6storilib. Beloca

muiqavilanin yaradici insiri olan oxslorin iradosi birba a huiquq monboyi halna golir.
Maddodo qanuni olaraq qurulan miqavilalarin toraflor iioin qanun yerino keqacayi qeyd
edilmi , beloliklo ortaya qxan toraddidlardo miqavilanin lex contractus qanun rolunu
ohdosina gotirmosi nozordo tutulub (Les conventions legalement formees tiennent lieu de loi a
ceux qui les ontfaites).
9 Morris Cohen, The Basic of Contract, 46 Harv. L.Rev. 553, s. 553, (1933)
10 Irado azdligindan yaranan digor 2 tomal prinsip iso miqavilanin baglayiciligi (the binding
force of contract) vo miqavilanin nisbiliyidir (privity of contract). Bax G. Ripert, The Moral Rule
in Civil Obligation, s. 217 (1949)
11 Zufferrey-Werro, Le Contract Contraire aux Bonnes Mouerus, s. 7 (1988)
12 Hurst J. W., Law and the Conditions of Freedom in the Nineteenth Century United States,
s. 18 (1956)
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buraxaraq miiqavila azadligi (freedom of contract) prinsipini qabul etmi~dir.
XIX asrdan etibaran miiqavilalar hiiququnda hakim olan bu prinsip
miqavilanin §artlarinin taraflarin §axsi iradasi ila mfiayyanla~a bildiyi

miiddatda (individualism) yax~i natica vermi§ va bu miiddat bir asra qadar

davam etmi~dir.13 Umumiyyatla, miiqavilalar hiiququnu delikt hiiququndan
ayiran da ela mahz irada azadligidir. Cgar delikt hiiququnun asasim
6hdaliklar va vazifalar ta~kil edirsa, miiqavilalar hiiququnun asasim isa §axsin
iradasi naticasinda yaranmi 6hdaliklar va vazifalar ta~kil edir. 14

Milki hiiququn dinamik qurulu~u ancaq miiqavila azadligi prinsipi ila
qoruna bilar va buna g6ra miliki hilquq, yeni asrin va texnologiyanin gatirdiyi
yeniliklara har hansisa xiisusi bir qanun dayi~ikliyi olmadan da uygunla~a
bilir.15

III. Miiqavila azadliginin mahdudla drmasl
Heq bir azadliq mitlaq deyildir, tabii ki, miiqavila azadligi da miaoyyan

qarqivada mahdudla~dirilmalarla qar~ila~mi dir. Bu maqamda iizarinda
diifinilan asas sual isa bu cuir mahdudla~dirilmanin no iqiin lazim oldugu
va bela mahdudla~dirilmalarin miiqavila azadligi prinsipinin tabiatina zidd
olub-olmamagidir. Bu suallarin cavabi va mahdudla~dirilmalar isa har hilquq
sisteminda miixtalif cir tanzimlanir. Bu tanzimlamanin formalari har 61kanin
qanunvericiliyina uygun olaraq farqli va bazan do ox~ar normalar §aklinda
tazahiir edir.

A. Kontinental hiquq sistemindo
Almaniya hiiququnda Umumi amaliyyat *artlari hiiququnun tanzimlan-

masina dair qanunda iimumi §artlar istifada olunaraq baglanmi§
miqavilalarin har birindan i§, varasalik, aila va §irkatlar hiququ

sahalarindaki miiqavilalar istisna olmaqla bahs edilir.16 Qanun iimumi
amaliyyat §artlarinin miiqavilanin quruldugu anda aqiq bir §akilda digar

tarafin diqqatina qatdirilmasini, qar§i tarafa iimumi amaliyyat §artlarinin
mogzini anlamasi ilyijn lazim olan vaxt va imkanin verilmasi ila qar~i tarafin
imumi amaliyyat §artlarinin istifadasina razihq §artini m~iayyanla~dirir.

Burada olduqca miixtalif normalar g6starilmi~dir. Masalan, miiqavilanin har
hansi hissasi ila bagh iradalar uygun olmazsa, bu hissa miiqavilanin hissasi
olaraq g6ttirillmiir, qeyri-adi §artlar, digar tarafin vaziyyatini agirla diran va

13 G. Gingor, Milletlerarasi Ozel Hukukta Tuiketidnin Korunmasi, s. 35-36 (2000)

14Randy E. Barnett, Contract is not Promise; Contract is Consent, 45 Suffolk U. L. Rev. 647, s. 651

(2012)
1 H. Hatemi, R. Serozen, A. Arapci, Borlar Hukuku Ozel Boflim, s. 27 (1992)
16 Y. Atamer, Sbzle~me Ozgirliginun Sinirlandirilmasi Sorunu erqevesinde Genel i[lem

artlarinin denetlenmesi, s. 40 (2001) "Alman hukukunda, Genel I~lem artlari Hukukunun
Duizenlenmesine Ili~kin kanun, genel i~lem artlari kullanilarak akdedilen sbzle~melerin

tuminui, i , miras, aile ve irketler hukuku alanlarinda akdedilen sbzle~meler hariq olmak
uizere, konu edinmekdedir."
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ya onun ilyin olveri~siz olan §ortlor do homqinin bura daxildir. alavo olaraq,
bu qanunun 10-cu maddosindo etibarliliq baximindan hakimin diskresion
solahiyyotindo olan h6km ifado edo bilon "boz siyahi" (grey list) vo 11-ci
maddosindo iso qadagan edilmi§ miiqavilo §ortlorini ifado edon "qara siyahi"
(black list) g6starilmidir.17

Almaniya qanunvericiliyindaki qeyd etdiyimiz bu normalarin b6yiik bir
qismi AR Miilki Mocallosinin "aqdlorin etibarsizligi" foslindo do miioyyon

olunmu~dur. Eyni zamanda AR Miilki Mocallosinin "miiqavilo azdligi" adli
390-ci maddosindo prinsipin anlayii verilorkon qeyd edilir ki, fiziki vo
hiiquqi §oxslor azad surotdo miiqavilolor baglaya vo bu miliqavilolorin
mozmununu mioyyonlo~diro bilorlor. Onlar bu Mocallodo nozordo

tutulmayan, lakin ona zidd olmayan miiqavilolor do baglaya bilorlor. Bu
normadan da g6riiniir ki, qanunvericilik hor koso azad miiqavilo baglamaq
imkani verir, lakin bunu mocallodo tutalan bazi hallarla mohdudla dir, bunun
asas sobobi iso, qanunveriliyin comiyyot vo d6vlotin monafelorini qorumaq
moqlsodindon iroli golir.

isveqro qanunvericiliyi iso miiqavilo azadligini b6yiik 61qiido qoruyaraq
onun ijq toml iinsfiriinii g6starmidir18 :

1. Miuiqavilanin qar~i tarafini seqarak miuiqavilani baglamaq va ya
baglamamaq;
2. Miclavilanin §artlarini taraflarin miiayyan etmasi;

3. isveqra qanunvericiliyinda g6starilmi§ miiqavila tiplarindan ayrilmaq.
Vo demak olar ki, isveqra qanunvericiliyinda haqsiz raqabatin qarisinin

alinmasi haqqinda qanun va miilki macallanin bazi maddalari istisna
olmaqla, miiqavila azadliginin mahdudla~dirilmasi va ya ba~qa s6zla,
miiqavila taraflarina har hansi mahdudiyyat miayyanla~diran normalar
nazarda tutulmamdir.19

Fransada isa 10.01.1978 tarixli qanunla yaradilan komissiya vicdanli
olmayan kommersiya faaliyyati ila ma~gul olan saticilarin istifada etdiklari
miiqavila tiplarinin ara dirilmasi va vicdanli olmayan miiqavila §artlarinin
lagvini, ya da yenidan ta~kilini taklif etmak salahiyyatina sahibdir.21

Hollandiya hiiququnda da Almaniya hiiququna banzar normalar istifada
edilmakdadir. Burada maqbul olmayan §akilda qatinlik gatiran (unreasonably
onerous), d6ziilmasi qox qatin olan §artlarin etibarsiz sayilmaginin
mimkiinlilyi g6starilmi~dir.21

1994-ci ilin sonlarinda International Institute for the Unification of Private Law
- UNIDROIT-in saylori noticasindo ortaya qixan vo Romada yayimlanan
Beynolxalq Kommersiya Miiqavilosi ilyijn Prinsiplor (Principles of

17 Atamer, s. 41
18 F. Dessemontet, T. Ansay, Introduction to Swiss Law, s. 5 (2003)
19 Atamer, s. 44
20 Yena orada, s. 45
21 The Dutch General Conditions Bill, Article 2.2 (1981)
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International Commercial Contracts) miiqavilaya s6ykanan va beynalxalq
kommersiya miiqavilalari iuijun imumi qaydalar ehtiva edan prinsiplardir.22

Bu prinsiplarin Omumi Qaydalar baliqli birinci hissasinda yer alan miiqavila
azadligi prinsipinin tanzimlanmasi ila bagh §arhda miiqavila azadliginin
tatbiqinda bazi istisnalarin ola bilacayi vurgulanmidir. Bu isa d6vlatlarin,
camiyyatin maraginin qorunmasi maqsadi daiyir.

B. Anqlo-amerikan sisteminda
01.02.1978 tarixinda ingiltarada qiivvaya minan "Haqsiz Miiqavila *artlari

haqqinda Akt" (Unfair Contract Terms Act) fardi va standart miiqavilalari
ahata edir. Qanunda asas etibarila fardi va standart miiqavilalarda yer alan va
kommersiya faaliyyati ila mangul olan miiqavila tarafinin hiiquqi
masuliyyatini aradan qaldiran va ya mahdudla diran haqsiz masuliyyat
qeydlari ila tazminat qeydlarinin yer aldigi da~mar a~ya sati i (sale) va ya
kreditla sati (hire-purchase) miiqavilalari ila bagh tanzimlamalar yer alir.
Qanun bazi miiqavila §artlarini etibarsiz hesab etdiyi halda digarlarinin
"maqbul sayflan" meyarlara (reasonableness test) g6ra dayarlandirilmasini

nazarda tutur.23

Ingiltarada an yiiksak instansiya mahkamasi olan Lordlar Palatasinin
Director General v. First National milbahisasi naticasinda verdiyi qararinda
haqsiz §artlar (unfair terms) anlayimin tarifini vermi~dir. Buna g6ra, haqsiz
§art istehlakminin zararina olaraq, xo§ niyyata zidd va taraflarin miiqaviladan
yaranan haqq va 6hdaliklari arasinda miihiim bir 61qiida balanssizliga yol
aqan §artdir. Xo§ niyyat isa har miicarrad hadisanin §artlarina g6ra §arh
edilarak diqqata alnmalidir. 24

Amerika hiiququnda mfiassisalarla imzalanan standart miiqavilalara

banzar miiqavilalarda yer alan §artlar vicdanliliga zidd olduqda (principle of
unconsionability), doktrina daxilinda ala alnmasina va vicdanliliga zidd
miiqavila §artlari hiiquqi natica yaratmamaqdadir.

Vahid Kommersiya Macallasinda (Uniform Commercial Code) yer alan
vicdanliliga zidd olmaq prinsipi miiqavilanin m6vzusu ila miiqavilanin
taraflarinin hiiquqi vaziyyatinin ara~dirilmasi asasma s6ykanir.25 Qanun asas
etiban ila standart halda baglanan da~mar a~ya sati~arinda istifada olunmaq
iqin yaradilml§ olmaqla barabar, hamqinin bitin miqavila tiplarini ahataya

alacaq §akilda istifada olunmaqdadir. asas maqsad isa giicli tarafin 6z

22 Tam matn
http://www.unidroit.org/english/principles/contracts/principles2l0/integralversionprincipl
es2010-e.pdf (son baxi 28 noy. 2015)
23 Atamer, s. 46-47
24 Director General of Fair Trading v First National Bank, 2001, UKHL 52, All England Law

Reports (2002) 1 ALL ERHL, s. 105
25 Arzu Oguz, Kar ila~tirmali Hukuk, s. 59
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gilcilnil sui-istifadosinin qarlslni almaq vo zoif torofin g6zlnilmayan hiiquqi
notica il qar§1-qar~lya qalmasma mane olmaqdir.

Omumi hiiquq sisteminin asasim to~kil edon presedent hiiququnun (case
law) miihilm monboyi olan "Restatement"lro26 baxildiginda miiqavil
azadliginin hor §eydon avvol qanunlar (statute) il qadagan olunmu§
mosololordo vo fimumi hiiquq sistemino zidd olan hallarda
mohdudla~dirilacagi nozoro qarpmaqdadir.27

G6riindiiyii kimi, qoyulan bel mohdudiyyotlr heq do miiqavil
azadliginin mohdudla~dirilmasi demok deyil. Sadoco onun bazi qorqivolro
salnaraq zoif torofin hilquqlarini qorumaq vo ya hor hansisa torofin qcsdon
zoif voziyyoto salinmasinin qar§isini almaq, an osasi bu prinsipin odaltli
i~lklik mexanizmini tomin etmakdon ibarotdir.

IV. Bona fide
adaltin tomolini sodaqct vo vicdanliliq to~kil edor, bu, s6zlrin vo

miiqavillrin davamliligi vo gerqokliyi demakdir. Qanunlar no qdor
toforriiath normalar miioyyon etso do, hiiquqlarin istifadosindo vo
6hdoliklarin yerino yetirilmosi zamam ediln horokotlrin hor birini
tonzimlmok imkanina malik deyildir. E1o buna g6ro do hor zaman biit[in bu
miinasibotlari dogru bir formada nizama sala bilcok qaydaya ehtiyac
duyulmu~dur. Bela ehtiyacin mahsulu da mahz "bonafide" prinsipidir.

Roma hiiququnda "ba~qasina zoror vermomok, heq kimo pislik etmomok"
dayarlarina bagh olan "bonafides" va daha sonralar "aequitas" anlayi§lari "sirr
saxlamaq, insanlar arasi etibarla zaiflarin qorunmasi" dayarlarini asas
almaqdadir.21 Bona fide termini Romada s6z ilahasi Fidesdan ilham alnaraq
ortaya qixmi dir. 0 zamanlarda Fidesin oturdugu yer insanin sag Ai olaraq
qabul edilmakdaydi. Dolaylsl ila razihia galan §axslar al verir va belalikla,

vadlarini ilahanin adalatina etibar edardilar ki, d6vriimiizdaki Al verarak

26 "Restatement"lar bitin hiquq saholarindaki mihuim qararlara yer veran va bu qararlari
muiqayisoli bir akilda tanqid edan qararlar toplusudur. Restatement an attempt by the American
Law Institute "...to present an orderly statement of general common law of United States including in
that term not only the law developed solely by judical decision, but also the law that has grown from
application by the courts of statues" Bax Steven, Law Dictionary, s. 464
27 Restatements of Law, Contracts, Vol. I, Sections 1-346 as adopted and promulgated by the
American Law Institute at Washington D.C., 6.05.1923, s.181 (ALI Publications, St. Paul 1932)
28 Bu manada "bone fide" anlayii gundalik dilda, axlaqi dayarlarda (pudor, probitas,

continentia); sosial hoyatda (dignitas, Gloria); qurumla~mada (imperium) va hiquqda (iustitia,
aequitas) da istifado olunmu dur. B.e.a III asrdan, b.e VII-VII asrlarina qadar davam edon bu
middatda bu anlayi avvalca bone fide mibahisalarinda va bone fide razila malarlnda
(miqavilalari) istifado olunmu sonra isa, jus commun ila barabor imumi hiquqda dogruluq
anlayi lin iqinda aridan bir irada ila barabor bir anlam qazanml va aequitas anlayiina
yaxlnlarml~dir. @xlaqln hiquq i(indo diqqat yetirilmosina va toraflarin iradolarinin miiayyan
bir noqtaya qadar ahomiyyat qazanmaslna imkan yaradan "bonus paterfamilias" anlayii bu
maqamda ona qxmaga ba~lamludir. Bax Jaluzot, B., The Good Faith in Comparative Contract
Law, Japanese, German and French Law Compared, s. 19 (2001)
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razila~maq adati do buradan galmi~dir.29 Bona fide heq bir aldatma va

firildaqiliq olmadan xo§ niyyati ifada edir.3 ° Ela bu sababla do demak olar
ki, biitiin inki§af etmi§ hiiquq sistemlarinin qanunvericiliyinda bona fide 6z
aksini "xo§ niyyat" (good faith)31 termini ila tapmidir.

A. Azarbaycanda bonafide
Bona fide anlayi§i keqdiyi d6vr arzinda iqinda daha qox haqiqati va adalati

axtaran bir forma alaraq d6vriimiizda "good faith", Azarbaycan
qanunvericiliyinda isa "vicdanliliq" olaraq tasbit olunmu~dur. Dii~iiniiram
ki, "vicdanliliq" termini "bonafide" va ya "good faith" anlayillarinl tam ahata
etmir. Hotta Miliki Macallamizda bunun daqiq anlayii verilmami~dir, yalniz
macallamizin milvafiq maddosind3 2 "6hdaliklarin icrasi zamanl vicdanliliq"
§aklinda bahs olunmu~dur. Vicdanliliq qox geni§ mananl ifada edan va har

kas tarafindan miixtalif qarillanan va dark edilan nisbi bir anlayidir. Ustalik
har kas tarafindan dark edilan "vicdan azadligi" ifadasi ila miliki hiiquqdaki
"vicdanliligin" qaridirilmasi va insanlarin vicdanliligi hiiquqi deyil, manavi

kateqoriya kimi qiymatlandirmasi miaoyyan anlaillmazliqlara gatirib qixarir.
Hamqinin macallamizda bona fidenin anlayiinin verildiyi xiisusi normanin
olmamasi da bu cahatdan prinsipin mahiyyatinin anla~lmasinda va i~laklik
mexanizminda qatinlik yaradir. Bela geni§ va nisbi anlayiin qurulan hilquq
miinasibatindaki rolu da ona verilan anlayidan dolayi nisbi olur. Zannimca,
bunun daha daqiq §akilda ifadasi iffin "vicdanliliq" avazina "xo§ niyyat"
termini istifada olunarsa va macallamizda bu prinsipa onun mahiyyatinin
aildigi va anlayiinin verildiyi xisusi norma hasr olunarsa, prinsipin
istifadasi tamin olunar va i~laklik mexanizmi artar.

V. Bona fidenin hiiquqi xarakteristikasi
DiInya hiiquq adabiyyatlarinda bona fidenin neca qaydalar oldugu, neca

tanzimlanmasi, iimumiyyatla, hansi xaraktera malik olmasi miaoyyan suallar
yaratmidir. Bu anlayi§in aslinda axlaq normasi, yoxsa bir hilquq normasi
olmasi, agar hilquq normasidirsa, neca bir hiiquq normasi olmasi, imperativ
va ya dispozitiv xaraktera malik olmasi daim miibahisa m6vzusu olmu~dur.

A. Bonafide oxlaq normasidir, yoxsa hiiquq normasi?
Camiyyatda insanlar arasindaki minasibatlari nizama salan yegana vasita

hiiquq normalari deyildir. ;iinki, qanunlar (yazili hiiquq normalari) bitiin
§axsi miinasibatlari deyil, yalniz insanlarin bir-biri ila olan miinasibat va

davrani~ardan tipik olanlarinl nizama salir. Qalan digar mijnasibatlar isa

29 Vasfi Sevig, Ahlakin Umumiyyetle Hukuk ve Mukaveleler Uzerine Tesiri, s. 525 (1958)
ao Goodfaith: without fraud or deceit. Bax Stevan H. Gifis, Law Dictionary, Barron's Legal Guides,

s. 60
31 A total absence of any intention to seek an unfair advantage or to defraud another party; an honesty
and sincere intention to fulfil one's obligation. Bax Steven Gifis, Law Dictionary, s. 238
32 AR Muilki Macallasi. Madda 425
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comiyyotdo sosial normalar ila tonzimlonir. Sosial normalar yazili hiiquq
normalarlnin yaranmaslna birba~a tosir edir. axlaq normalari bunlar
iqorisindo miihilm yer tutur va insanlarln ham manovi, ham do atraf miihito
tozahiir edon harokatlarinin qaydaya salnmasinda ahomiyyotli rol oynaylr.

axlaq normalari folsofi olaraq comiyyotdaki haqq, adalat, vicdanliliq, ya da
fimumi oxlaq kimi anlayi~lara biin6vro olan, hiiquq normalarlnin manimso-
nilmosina k6mak edon va comiyyotdaki vicdanliligi yaradan etik normalar
biitiinidir.33  Bu anlamda oxlaq normalarlnin hilquq normalari ila
banzarliklari va forqli cohatlarina nozor yetirdikdo g6riiriik ki, bona fide do
qanununverici torafindon qanuni bir nizamlama m6vzusu olaraq pozitiv
hiiquq iqindo imumi bir hilquq normasi voziyyotina galmi~dir.3 4 0 halda
fimumi va universal dayarlarin ifadosi olan bu prinsipa amal olunmamasi hor
no qodor etik bir dayarin ifadosi olsa da, hiiquqa amal olunmamasi noticasini
yaradacaqdr.35 Bu maqamda, balka do, Huberin ifadasi ila vicdanliligin (bona
fide) "hiiquq etikasina istinad etdiyini"36 s6ylamak masalanin dogru bir
xiilasasi olacaqdir.

B. Bona fide hiiquqi standartdir, yoxsa hfiquq prinsipi?
Hiiquqi standartlar xiisusi masalalara do uygunla§dirilan, har vaziyyat

iqifin istifada olunan ortaq bir sosial davranl§ 6liisii kimi nazardan keqirilir.
Bunlar dayi~dirilmaz normalardan forqli olaraq daha qox hakima yol g6starici
fimumi talimatlar kimi ixi edir. Bu sababla miaoyyan va daqiq anlayi~lari
yoxdur va istifado olunduqlari formalara g6ra forqli anlayi~lar ifado edo
bilarlar. Bundan forqli olaraq prinsiplar hiiquqi noticasi balli olan, hiiququn
miaoyyan bir tatbiq sahasinin xiisusiyyatlarini Aks etdiran, micarrad va
fimumi normalardir. Bunlarln an diqqata qarpan xiisusiyyatlari miicarrad bir
hadisaya birba~a totbiq olunmamaqlaridir. XX asro qodor Almaniya
hiiququnda bona fide (Treu und Glauben) normalarlnin icrasinda (BGB, §242),
miqavilalarin §arhinda, miqavila §artlarinin qiymatlandirilmasinda va digar

vaziyyatlarda bir talimat kimi qabul edilmi§, daha sonra Federal Ali
Mahkomanin 26 may 1914 tarixli qorari ila bunlarln fimumi normalarln xiisusi

33 Bu eyni zamanda axlaqin da tamalidir. Ate , s. 67
34Jaluzot, s. 67
35 AR MM 425-ci maddasinda g6starilan ohdaliklarin icrasi zamani vicdanhhq da bu manada
vicdanliliga amal olunmamasinin hiquqa zidd naticalar yaratdigini gostarir.
36 Bone fide, muihakima haqqinin muiqavila hiququnda axlaqi etikani artirmaga y6naldiyini

duifi~nsak, muiqavila oncasi va ya sonrasi kimi bir forqlandirma etmayin mantiqli olmadigina
diqqat qakir. Ham(inin miallif miiayyan bir axlaq prinisipina bagll qalmaqdansa, xo~niyyatin
(good faith) iqinda olan va realiza ola bilacayi vaziyyata g6ra arh edilmosini istin tutur.
Miallifa g6ra xo niyyat universal hall yolu ola bilmoz, ancaq an sada akilda axlaqi
masalalarin sada akilda hall yolunu tapdigi bir mexanizma ola bilar.
R. Brownsword, N. J. Hird, G. Howells, Good Faith in Contract, Concept and Context, s. 7
(1998)
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bir ifadosi oldugu qeyd edilmi~dir. Bu voziyyot Fransa Miilki Mocallosindo do

(Maddo 1134 va 1135) eyni dir ifado olunmudur.37

Har iki macallada aksini tapan bu hal bona fidenin talimat ahamiyyatli bir
norma olmamasini, aksina miihiim hiiquqi naticalar doguran bir prinsip
oldugunu Aks etdirir. Lakin bununla bela, bu demak deyil ki, bona fide
imperativ bir hiiquq normasidir. Umumi qabul edilan fikirlara g6ra, bonafide
asas etibari ila amredici mahiyyata malik olan hiiquq normasi deyildir.38 0,
sadoca miliki hiiquq miinasibotlarinin xo~niyyoto asaslanaraq daha adalatli
§okilda qurulmasini 6ziinda ehtiva edir.

VI. Miiqavila azadligi arqivasinda bona fide.
Mahdudiyyat, yoxsa taminat?

Hiiququn hadofi olan adalati yaratmaq iiqiin pozitiv hiiququn (de lega lata)
kifayat etmadiyi maqamlarda hamin masalalar bazan ayri bir hiiquq sistemi
ila (masalan: ingilis hiiququnda oldugu kimi Rules of Equity), bazan do bizim
hiiquq sistemimizda oldugu kimi (de lega ferenda) asas adalat prinsiplari ila
hall edilmakdadir.39 Umumiyyatla, hiiquq anlayii, "hiiquq miinasibat-
larindan", "vazifalardan", "azadliqlardan" va "haqlardan" ibaratdir. Bu
monada imumi va obyektiv bir hiiquq normasi yaradan bona fide §oxslor
baximindan "imumi bir vazifa" rolunu oynaylr.

Umumiyyatla, diqqat etsak g6rarik ki, imumi, har kas iiqiin macburi olan
vozifolor fordi azadliqlarin da son sorhadini miioyyon edir. Bona fide do bela
bir imumi vozifo rolunu oynaylr. Hor bir miiqavilo torofi vicdanli §kildo
davranmaga borcludur. Toraflor bu vozifadon va ya ba~qa s6zlo onlarin
iizarina diijan bu 6hdolikdon imtina edo va ya onu mohdudla~dira bilmoz.
*axslarin tosbit olunan hiiquq vo azadliqlari ba~qalarinin hiiquq vo

azadliqlarinin lagvina y6nalmi§ har hansi faaliyyatla mangul olmaq va ya har
hansi aral t6ratmak vo ya onlari mohdudla~dirmaq hiiququna malik olmasi
kimi §orh oluna bilmoz.4°

Bona fidenin diizaldici va tamamlayici iki funksiyasi m6vcuddur.41 isveqra

Federal Mahkomasi 6z qorarinda mijoyyon etmi~dir ki, bona fide miiqavilo
azadligina mohdudiyyot gatirmir, lakin biitiin miiqavilolardo bona fide
prinsipina amal olunmalidir fikri mahdudiyyat sayilacaqdir. "No bona fide
(orada good faith), no do hiiquqdan sui-istifado qadagasl imumi olaraq
miiqavilo adalatini tamin etmak iiqiin m6vcud deyildir. Miiqaviloya bagliliq
sadoco miiqavilanin mozmununun hiiquq nizaminin toml prinsiplori ilo

qar§idurmasi, iradonin meydana golmosindo oskiklik olmasi (....) hallarinda

37Jaluzot, s. 69-70
38 ener Akyol, Diruistlfik Kurall ve Hakkin Kotuye Kullanllmasi Yasagi, s. 7 (1995)

39 Brownsword, Hird, Howells, s. 11
40 European Convention on Human Rights, article 17
41 Atamer, s. 171
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miiqavilanin lagvina qarar verilmasina imkan yaradir".42 Yekun naticada
qararda ifada olunur ki, miiqavila taraflarin iradasina, istaklarina va
qanunvericiliyin miiayyan etdiyi biitiin qaydalara uygundursa va taraflarin
manafelari tamin olunursa, o zaman bazi hallarda bona fide prinsipina uygun
olmaya da bilar.

agar bonafideni miiqavila azadligi iiqiin mahdudiyyat hesab etsak, o zaman
har zaman miiqavila taraflarindan birinin hilquqlarinin pozulmasi ehtimali
ila razila§ib onu qabul etmi§ olariq. Umumiyyatla, bona fidenin miiqavila
azadligi iiqiin mahdudiyyat hesab edilmasi eyni zamanda bu iki prinsipin
miiqayisasi manasina da galar, hansi ki, subyektlarin bela barabar oldugu
miliki hilquqda miiqavilanin yaranmasi va davamliligini tmin edan bu iki
prinsipin bela bir miiqayisasi diizgoin olmazdi. aksina, bu iki prinsipi bir-
birini tamamlayan vahid bir struktur olaraq nazardan keqirmak daha mantiqli
bir yol olar. iinki bir prinsipin varligi digarinin daha adalatla i~lamasini
tomin edir.

Natica
Keqmi§ d6vrlordo tosavviirii milmkiinsilz olan miiqavila azadligi prinsipi

milasir d6vrdo hilququn an asas prinsipi halina galmi~dir, hansi ki, milasir
d6vriln hilquq sistemini miiqavila azadligi olmadan tosavviir etmak noinki
mimkiin deyil, hatta aglasigmazdir. Maqalada do bahs olundugu kimi
natarazliq va barabarsizlik vaziyyatlari bu prinsipin heq bir mahdudiyyat
olmadan i~lamasina icaza vermir. Bu sababla hiiququn asas maqsadi olan
adalati tamin etmak ijqin miiqavila azadligina miiayyan mahdudiyyatlar
gatirilib. Miixtalif 61kalarda miixtalif dir tazahiir edan bu mahdudiyyatlar
§axslarin hiiquqlarinin arivaya salinmasi deyil, aksina onlarin inkipafini
tamin edan vasita qisminda ixi edir. Lakin bu mahdudiyyatlar har zaman
adalati barpa etmak iqtidarinda olmur. Bu zaman hilququn nizamlaya
bilmadiyi bu cir hallarda daha universal bir qaydaya ehtiyac yaranir ki, bu
da qarimiza bona fide olaraq ixir. Biitiin inki§af etmi§ hiiquq sistemlarinda
(good faith), elaca do Azarbaycan qanunvericiliyinda vicdanliliq adi ila
miaoyyan olunan bonafide iimumi qayda olaraq tasbit olunmu~dur. Bu prinsip
hiiquq etikasina aid istfin bir qaydadir va ela buna g6ra do miiqavila
miinasibatlarinda taraflar arasindaki inami yaradan da bu prinsipin
tamalindaki etik va axlaqi dayarlardir. Bona fide yalniz miinasibat qurulan
zaman nazara alinmir, eyni zamanda m~iqavilayaqadarki masuliyyat (culpa in
contrahendo) zamani da nazara alinir.4 Mibahisa yarandiginda mahkamada

42 ATF 115 II 232. Bu qararda Federal Mahkama hdaliklar va qar i tarafin ohdaliklari

arasindaki natarazhqlarin takca uimumi axlaqa ziddiyyat yaratmayacagina va yena hamin
qararla huiququn sui-istifadosinin takca ohdaliklar arasi baraborsizliyi dizaltmaya imkan
vermayacayi qanaotina galmi~dir

43 Mehran emirli, Culpa in contrahendo - Muiqavilaqadarki masuliyyat, 1 Baku St. U.L. Rev.
59, s. 60 (2015)
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hakimin nazara almaga borclu oldugu va hatta taraflar bildirmasa bela, onun
nazara almali oldugu qayda §aklinda ortaya ixir.

Bazi fikirlarda bona fide miiqavila azadligini mahdudla~diran bir prinsip
olaraq dayarlandirilir, lakin bu mohdudiyyot deyil, Aksina, miiqavila
taraflarinin hiiquq va 6hdoliklarinin ahatasinin miiayyan edilmosinda,
miiqavilanin §orh edilmosinda, tamamlanmasinda va qar liqh inama mana
verilmosindo ehtiyac duyulan bir prinsipdir.

Natica olaraq taraflar qarliqi iradalari bir-birina uygun oldugu milddat
arzinda mijqavila azadliginin sorhadlarini keqmadan miiqavilanin
mazmununu istodiklari kimi miiayyan edo bilarlar va hatta qarliqi
razila~dirilmi§ irada bona fideya Aks olsa bela, buna g6ra mijqavila etibarsiz
sayilmayacaqdir.
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Sahla ibrahimova*

Sigorta "siyasat"indan mhkama
qaydasinda iddia qaldirilmasinda

standart prtli sigorta muqavilalbrinin rolu
Annotasiya
Mdqalada sigorta miiqaviladlrinddn mdhkdmd qaydasinda iddialarm qaldirilmasinda sigorta
mfiqavilasinin standart artlarinin rolundan daniilmudir. Standart artli mfiqavila kimi
sigorta miiqavildalrinin baglanmasinda mfiqavila azadligi prinsipinin mahiyyatindan irdli
gdaln mfiqavilanin baglanmasinda taraflarin barabarliyi v mfiqavila artlarinin miiayyan
olunmasinda giiclarin barabarliyi masalalari araodirilmiudir. Maqalada haminin mbvzunun

mahiyyatini ahatd edan haqh gbzlantilar va contra proferentem doktrinalari va onlarm tatbiq
olunduqlari yurisdiksiyalarda mahkama iddialarmin hdllina neca tasir gbstarmasi tahlil
olunmuodur. Maqalada dbvlatin sigorta faaliyyati tRzarindaki nazaratinin qaldlrllan
mahkama iddialarmin hdllina neca tasir etdiyini gbstarmakla, mahkamalara bu mbvzuda
qaldirilan iddialarin hdlli zamani hansi mfiddaalarn nazara alnmah oldugu tbvsiya
edilmiodir.

Summary
In this article, the role of standard form contracts in enforcing claims from insurance policy
analyzed. The issues about equality of parties and the lack of bargaining power on deciding
the terms of contract which arises from the principle offreedom of contract and took place in
the binding process of insurance policy as a standard form contract have been discussed.
Doctrine of reasonable expectations and doctrine of contra proferentem which embrace the

matter of subject and how they effect to the court decisions in the jurisdictions where they
had been implemented is also analyzed in the article. In the article it is shown that how the
governmental control over insurance industry effects to the court decisions over insurance
policy and some clauses about the solution of cases on this subject which should be
considered during the process recommended to the courts.

Giri§Sgorta miiqavilsi sigortalinin miiayyan haqq 6damasi miiqabilinda

sigortalnin onu golocakdo yarana biln har hansi riskdon,

miiqavilnin toraflrinin nazaratindan kanar ba§ vera bilcak har

hansi tahlikadan qorumasi i1 bag l razila~madir. Burada qoruma deyorkan

ba§ veran sigorta halinin meydana gatirdiyi zararin qarilginin 6danmasi
ba~a di!§iir. Miiqavilda sigorta olunan qisminda ixi edon tarof sigorta
hadisasi ba§ veran zaman sigorta maragi olan §axsdir. Sigorta maragi sigorta

olunanin sigorta miiqavilasi ila qorunan har hansi amlak manafeyina sigorta

hadisasi ba§ veran zaman dayan zararin sigortagl torfindan qarilanacaq

avazidir. Bu zararin avazi sigortagl torfindan o zaman 6danilir ki, arzu

olunmayan hadiso, ba§ veran hal miiqavilda sigorta hadisasi kimi nazarda

tutulsun. S6ziigedan hallar sigorta miiqavilsi baglanarkan standart §Ortlr

* Baki Dbvlot Universiteti Huiquq fakiltosi, 3-ci kurs, SABAH qrupu tolobosi
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§aklinda miitarilara taqdim olunur va baglanacaq mtiqavilanin tarkib hissasi
sayilir. Miqavilanin standart §ortlarinin btitiin muiqavilolor ijtin eyni va
dayi~dirila bilmayan olmasi, hatta miqavilanin tarafi olaraq sigortalinin
hamin standart §artlari mtibahisolandirmak haqqinin olmamasi sigorta
muiqavilalarinda taraflarin qeyri-baraborliyi prinsipina gatirib glxarir. Bu
qeyri-baraborlik bztini btitiin mtiqavilolarin ba~lica prinsipi olan muiqavila
azadligi prinsipinin pozulmasinda g6starir. Bela ki, istanilan tipli
muiqavilanin baglanmasi taraflarin iradalarinin uzla~masini bayan edir.
Taraflarin iradalari mtiqavilanin §artlarini mfiayyan edarkan uzla~ir. Standart
§artli muiqavilalarda bir taraf mtiqavilanin §artlarini hazirlayir, digar tarafa isa

bu §artlari timumiyyatla mtibahisolandirmak haqqi vermir, ya da cizi bir
hissanin daqiqla~dirilmasi ijjtin imkan yaradir. Bela mtiqavilolard taraflarin
iradalarinin uzla~masi ila yana~i taraflarin mtiqavilanin baglanmasi barada

olan raziligi da asas g6tirtiltir. Amma mtiqavila azadligi prinsipinin bu qadar
dar qarqivaya salinmasi 6z tasirini bu tipli razila~malardan, xuisusila, sigorta
muiqavilalarindan qaldirilan mahkama iddialarinda g6starir. Belalikla, sigorta
mtiqavilolarinin standart §artli olmasi sigortalinin mtiqavila azadligi haqqini
pozurmu? Bas agar miqavilanin standart §artlarini mtiqavilanin har iki tarafi

qar§iiqli razila~ma asasinda mtiayyan edarsa, bu problem aradan qalxarmi?
Bu masalanin hayata keqirilmasi realdirmi?

Sigorta muiqavilasinin standart §artlari qeyd olundugu kimi sigortagl
tarafindan tartib olunur. Mtiqavilanin §ortlarinin anla~iqli dilda yazilmasi
talab olunan asas §artlardan biridir. Lakin mtiqavilanin dilinin ikimanaliligi,
anla§ilmazligi sigorta hadisasi ba§ veran zaman sigorta halinin miayyan

edilmasinda asas rol oynayir. Bela ki, sigortagnin hadisa ba§ veracayi
taqdirda sigorta hadisasi sayacagi hallar mtiqavilanin standart §artlarinda 6z

aksini tapir. Ancaq har zaman anla~ilan dilda yazilmayan bu §artlar
sigortalinin haqli g6zlontilarini bo~a glxarir. Hiquqlarinin barpasini istayan
har bir sigortali da miqavilanin yazi dilinin anla~ilmazligi sababila

mahkamaya mtiraciat edir. Bas burada asas masala muiqavilanin §ortlarinin
yazildigi dilin anla§ilmazligindadir, yoxsa hamin §artlari mtiqavilanin sadaca

bir tarafinin yazmasinda? Maqalada bu suallarin cavablarini ara~diracam.

I. Standart §artli sigorta mtiqavilalari
Mtiqavila iki va daha artiq taraf arasinda ortaq konsensusa galmakla alda

olunan razila§madir. Snanavi baxida isa, mtiqavila taraflarin onun
mazmununu timumi olaraq darketmasini vurgulamaq iyimn miayyan
edilmi§ "iradalarin g6rti~tidir". 1 Burada iradalarin g6rtiti kimi qeyd olunan

ifada iradalarin uzla~masi manasini ehtiva edir. Mtiqavila baglanan zaman
iradalarin uzla~masini taraflar bir-birina Aks olan maraqlarini

1 Bu ifada "Baltimor and Ohio R. Co. v. US" (1923) i~inda AB Ali Mahkamosi tarafindan

istifada olunmu~dur.
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uygunla~dirmaqla dani~lqlar apararaq razila§ma §oklindo oldo edirlor. Bu
razila§manl tmin etmok iiqfin toraflor hansi §ortin miiqavilanin mozmununa
daxil olmasinl miizakiro edir.

Standart §ortli miiqavilolor digor standart tipli o~yalar, mosolon, standart
ma~lnlar, standart 61yfilar, standart monzillor vo s. kimidir. 2 Neco ki digor
standart olan varliqlar eyni forma vo dayi~ilmoz xarakterloro malikdirso,
miiqavilonin standart §ortlori do miiqavilonin dayi~ilmoz vo sabit torkib
hissasidir.

Standart §ortli miiqavilolordo miiqavilonin mozmununu miiqavilonin bir
torofi yazir, digor torofo qox cilzi dayi~iklik imkanl verilir vo homin torofin
miiqavilani imzalamasi ila miiqavila baglanmi sayilir.3  Bu tipli
miiqavilolordo miiqavilonin standart §ortlor yazilan hissasi ya miiqavilanin
matninda g6starilmayarak ayrica toplu §aklinda miiqavila matnindan kanar
tortib olunur vo imzalanan miiqavilonin motnindon ona g6ndari§ edilmoklo
miiqavilanin tarkib hissasi sayilir, ya da miiqavila matninda g6starilmakla
miiqavilanin torkib hissasino qevrilir. Standart §ortli miiqavilanin
mazmununu yazan taraf onu dafalarla miiqavila baglamaq iiqiin 6z
monafeyini an yax~i tomin edo bilon soviyyodo yazir vo miiqavilanin digor
tarafini "qabul et va ya radd et"4 vaziyyatinda qoyur. Bu vaziyyat miqavilada
toraflorin qeyri-baraborliyi mosolosini ortaya qixarir, yoni toraflorin
miiqavilanin mozmununun yazilmasinda borabor haqlara malik olmadigin
bildirir. Miiqavila azadligi prinsipino nozor yetirsok, prinsipin tomin etdiyi
ba~lica qaydalardan biri do odur ki, miiqavila baglayan taraflar miiqavilanin
mozmununu, §ortlorini, miiqavilo motnini miioyyon etmoklo borabor
hiiquqlara malikdir. Hamqinin miiqavilalar hiiququ da "dani~lqlarln

aparilmasinda gilclarin barabarliyi" va "miiqavila azadligi" prinsiplarini g6z
6niino qokir, hansi ki bu prinsiplor standart §ortli miiqavilolori xarakterizo
elomir.5 Yoni bu prinsiplor standart §ortli miqavilolarin tortib olunmasinda
6z tosirini g6storo bilmir. Bununla yana~l, bu tipli miiqavilolordo miiqavilonin
mazmununu tartib edan taraf o qadar b6yiik gica sahib olur ki, miiqavila
taraflari arasinda 6z "h6kmran m6vqeyini" barqarar eda bilir. Natica olaraq
miiqavilanin mozmununu yazan torof, qar~i torofi "qobul et vo ya rodd et"
vaziyyatinda qoymaq iiqiin kifayat qadar giica sahib olduqda, real miiqavila
azadligi zadalanir, miqavilaya tarafdar qixan taraf galacakda miiqavilanin

2David Chappell, Parris Standard Form of Building Contract, s. 4 (2001)

3 Azarbaycan Respublikasi Milki Macallasi, Madda 417
417.1. Miqavilanin standart artlari avvalcadan ifado edilmi , dafalarla istifado uiiin nazarda

tutulan ela artlardir ki, bunlarl bir tarof (taklif edon) digar tarafa taqdim edir va avvalcadan
mfiayyanladirilmi normalardan forqlanan va bu normalarl tamamlayan qaydalar onlarln
vasitasi ila mfayyanlaodirilir.
4Elena D'Agostino, Contracts of Adhesion between Law and Economics, s. 9 (2015)
5 Kessler, Contracts of Adhesion - Some Thoughts About Freedom of Contract, 43 Colum. L. Rev
629, s. 629 (1943)
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tabiatindan irali galan har hansi risk ba§ verdikda zi ilyin yararlanacagi
taminatlari miaoyyan etmakda azad olmur.6 Lakin s6zilgedan azadliq no
qadar mahdudla~dirilsa da, "radd et" bu tipli miiqavilalarda qox nadir
hallarda rast galinan cavabdir.7

Bas naya gbra midlki hiiquq subyektlari bu miiqavilalari baglamaq
macburiyyatindadir? (iinki milki hiiquq subyektlarinin miiqavila azadligi
prinsipi vardir, bu prinsipdan miiqavilanin mazmununu yazan taraf onu
yazan zaman 6z manafeyini an yaxi §akilda miaoyyan edarak istifada edirsa,
digar taraf do avvalcadan mazmunu yazilmi§ miqavilalarin iqarisindan 6z
manafeyini an yiiksak saviyyada tamin edan miiqavilani seqmakla istifada
edir. Yani miiqavila baglayarkan taraflarin gOiddiiyii manafeni bir taraf
miiqavilanin standart §artlarini hazirlamaqla tamin edirsa, digar taraf do 6z
manafeyina uygun miaoyyan etdiyi miiqavilani taklif edan §irkati seqmakla
tamin edir.

Biitiin bunlari m6vzumuza tatbiq etsak, burada miiqavilanin mazmununu
yazan taraf kimi Slgortaql qlXl§ edir. Bir Slgortaql mitarilari ila dafalarla

imzalamaq ijqin zi sigorta miiqavilasinin mazmununu hazirlayir.
Hazirladigi §artlarda 6z manafeyi ila yanai sigortalinin manafeyini do nazara
almalidir. Ona g6ra ki, sigorta bazarinda onunla birga bu asaslarla
mijtarilara miiqavila taklif edan raqiblari var va har bir mii~tari, tabii olaraq,
6z manafeyina an qox uygun galan miiqavilani taklif edan sigortaqi ila
razila§acaq. Raqabat araitinin tamin etdiyi asaslardan biri do an keyfiyyatli
mali an ucuz qiymata bazarda taklif edan tasarriffat subyektinin amtaa
bazarinda iistiinliiyii alda etmasidir. Belalikla, yaranan raqabat §araitinda
sigorta miiqavilasi baglamaq arzusunda olan miitarilar an sarfali §artlarla
sigortalanma taklif edan sigortaqi ila miiqavila baglayirlar. Bela bir raqabat
§araitinda sigortaqilar m itarilarina alava hiiquqlar verarak sigorta bazarinda
iistiinliiya nail olmaga qali§irlar, yani miitarinin hilquqlarini 6z manafelari
ila birga d~iin~irlar. Bu §arait m~itarilarin qarqivaya sallmli§ hiquqlarlnln

geni~landirilmasina gatirib qixarir. Ancaq bu yena do taraflarin miiqavila
hiiququnun prinsiplarindan irali galan haqlarinin barabarliyini tam barpa
etmir. (;inki, m itarilara taklif olunan yeni iistiinliiklar onlarin haqlarini no
qadar geni~landirsa do, artan haqlara miivafiq olaraq sigorta haqqinin da
artmasi miiqavila baglanan zaman taraflarin barabar hilquqlara malik
olmadigini bir daha siibut edir. Burdan bela bir qanaata galmak olar ki, agar
miiqavilanin mazmunu har iki tarafin iradasina miivafiq olaraq tartib olunsa,
o zaman asl barabarlik tamin olacaq. Yani miiqavilanin mazmununu taraflar

6 Comment, Administrative Regulation of Adhesion Contracts in Israel s, 66 Colum. L. Rev. 1340,

s. 1340 (1966)
7Lenhoff, Contracts of Adhesion and the Freedom of Contract: A Comparative Study in the Light of
American and Foreign Law, 36 Tul. L. Rev. 481, s. 484 (1962)
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qar liqi razila~ma §oklindo tortib etsolr, toraflor arasindaki "h6kmran
m6vqe" do aradan qalxar, miiqavila azadligi da tam tomin olunmu§ olar.

Bas irali siiriiln bu ideyanin realla~masi no darocado miimkiindiir? Sigorta
miiqavillari standart §ortli miiqavillr oldugundan va standart §ortli
miiqavilolarin do tabiatindon irali golarok, Slgortag1 miiqavilanin standart
§ortlarini minlarla Slgortahi ila homin §ortli miiqavilanin baglanmasm nozora

alaraq yazir. Bu halda sigortagnin hor bir sigortali ila baglayacagi
miiqavilanin mozmununu qariiqi §okildo miizakira edarok tortib etmosi heq
do real deyil. qiinki sigortag1 bagladigi minlarla miiqavilanin hor biri iqin
yeni mozmun tortib edo, yeni §ortlar miioyyonlo~diro, yeni risklari nozora ala
bilmoz. Bela bir nizamlama ona g6ro m6vcud deyil ki, yaranan situasiyanin
milmkiinliiyi! aglasigmazdir. Bu, minlarla sigortalinin hor biri ila ayrl-
ayriliqda baglanacaq miiqavilolari ehtiva edir: minlarla bir-birindon forqli
miiqavila, minlarla bir-birindon forqli §ort va minlarla bir-birindon forqli risk.
Yarana bilon bela voziyyot sigorta §irkati ijqin son daroca agirla~dirici bir hal
yaratmaqla yana~i, voziyyotin heq do aglabatan bir notica olmadigim ortaya
qoyur. Ancaq bu, heq do ona dolalat etmir ki, miiqavilanin torkib hissasinin
tortib olunmasinda hor iki torafin irado boyaninin olmasi bela bir noticaya
gatirib qixarir deya sigortag1 bu §oraitdon istifado edarok ancaq 6z monafeyini
tomin edocak mozmunda miiqavila hazirlasin. Ba§qa aspektdon yana~saq,
sigorta miiqavilolarindo miiqavilanin torkib hissasini yalniz sigorta1 tortib
etdiyina g6ro, bu miiqavilolardo toraflarin miiqavila iizro haqlarinm va
6hdoliklarini bir-birina miivafiq §okildo miioyyonlo~dirmok sigortagnin
iizarina dii~iir. Sigortarnin burada sigortaliya toklif etdiyi haqlara uygun
miiayyon etdiyi sigorta haqqi, ham do onun 6ziiniln miiqavila iizra yerina
yetirocayi 6hdoliyina g6ro tolab etdiyi moblogdir. Yoni sigortali onun sigorta
miiqavilosindon irali golon haqlarma uygun olaraq sigorta1 torafindon
miioyyon edilmi§ sigorta haqqim 6dayir. Bu haqlar sigorta riskinin yaranacagi
toqdirdo sigortalinin sigorta1 torafindon tomin edilocayi amlak monafeyidir.
Sigortainin sigorta miiqavilosinin mozmununu miiayyon edarkan sigortaliya
toklif etdiyi alava haqlar iso sigorta riskinin t6roya bilocayi hallarin sayinin
artirilmasidir. Riskin ba§ verdiyi va yaranan noticanin sigorta hadisasi
sayildigi hallarin sayinin artirilmasi sigortalinin hadiso noticasindo dayan
zorarinin sigorta1 torafindon qar~ilanmasi ehtimalini artirinr. Bu §orait

sigortalinin xeyrina olmaqla barabor sigortarnin da amlak monafelarini
miidafia edir. qiinki riskli hadisolor daha geni§ miqyasda nozordo tutulduqda
sigortali no qodor qox sigorta haqqi 6dayirso, sigortag1 da sigortalinin oldo
etdiyi haqlarma miivafiq olan 6hdoliklarini yerina yetirmak ijqin o qodor qox
qazanc oldo edir. Bu §ortlar altinda sigorta §irkatlari arasinda yaranan roqabot
§oraiti 6ziinii toklif olunan haqlarm qariliginda nozordo tutulan an sarfoli

siorta haqqmin miiayyon edilmosindo g6starir.
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11. Slgorta miiqavilalarinin dilinin anla§1mazligi
va bu konteksta doktrinal yana ma

Sigorta mfiiqavilolorindon qaldirilan mahkoma iddialarinin ikinci asas
sabobi do miiqavilanin dilinin anla~ilmazligidir. Anla~ilmazliq va
ikimanaliliq sigorta siyasatindo miiqavila mozmununun yazilmasinda
"sevimli" alatlar kimi istifado olunur8 Bu voziyyotdo elo g6riiniir ki,
miiqavila baglanarkan sigortagl mii~trilori inandirir ki, miqavila sigorta
obyektinin moruz qala bilocayi biitiin risklari ahato edir, arma mahkmrado
iddia qaldirilan zaman mahkomani inandirir ki, heq bir risk ahato olunmayb.9

Yaranan qa~qinligin asas sabobi olaraq miiqavilanin yazildigi dilin
anla§ilmazligi g6starilir. Yoni yazilan miiqavilanin mozmunu ila tani olan
zaman sigortali hansi hallarda sigorta obyektina zorar dayacayi toqdirdo

sigortaglnin dayon zorari qar~ilayacagi hallar ila tani olur. Sonradan zorar
meydana golando sigortagl zorarin meydana goldiyi hali miiqavilado sigorta
hali kimi nozordo tutmadigini deyir. Sigorta miiqavilosi baglananda
sigortalinin miiqavilanin baglanmasindaki maragi onun sigortaladigi
omlakina daya bilocak hbr hansi itki zamani sigortalnin 6dayacayi sigorta
6doni~idir. Yoni sigortali miiqavila baglanan zaman elo fikirlo~ir ki, onun
sigorta maragi, bagladigi miiqaviloya milvafiq olaraq sigortagl trafindon
tomin olunacaq. Lakin zorar ortaya qixan zaman sigortalnin zorarin meydana
goldiyi hadisoni sigorta hadisasi saymamasi noticasindo sigortalinin
miqaviladon irali golon haqll g6zlontilari bo~a qlxlr.

Bela olan halda sigorta miiqavilolorindon qaldirilan mahkoma i~lorindo
mahkmralor adaton sigortalinin haqli monafelarini tomin edir. Mahkmralor
adaton bu mosolodo sigorta miiqavilosino miiqaviladon qox istehlakqi
mahsulu kimi yanalr.1 Bir neqo il sigorta haqqi 6dayandon va yalniz iddia
yaranandan sonra sigortali ba§a dijir ki, onun oldo edocayini fikirlo~diyi
sigorta moblogi sadoca xoyal imi§.11 Sigortalilarin haqli g6zlontilarini miidafia
edon doktrina m6vcuddur - haqli gbzlantilar doktrinasi. Doktrina son 40 ildo
Amerika Birlo~mi§ *tatlarinda sigorta hiiququndan qaldirilan mahkoma
iddialarinin hall olunmasinda birba§a tosirini g6starib. Haqli G6zlontilar
Doktrinasi ilk dafa 1970-ci illardo doktrinanin yaradicisi olan Professor Robert
Kitonun Harvard Hiiquq Jurnalina yazdigi moqalo ila hiiquq elmina
galmi~dir. Bu doktrinanin asas moqsodi sigortalinin haqli monafelarini bo~a
qixarmamaqdir. Yoni doktrinanin miaollifi mahkmralari sigortalilarin haqli
monafelarini tomin etmaya qagirir. Haqli g6zlontilar doktrinasi elo bir

8 Eugene Anderson, James J. Fournier, The Reasonable Expectations Doctrine: Understanding

the Law and the Lore behind Upholding the Reasonable Expectations of Insurance Policyholders, 1
Risk Management and Insurance Review 72, s. 72 (1997)
9 Yend orada
10 Yend orada

11 Yend orada, s. 73
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prinsipdir ki, sigorta miiqavilasinin tafsir olunmasi zamani sigortalinin haqli
g6zlntilarina bir baladqi olaraq giivanir.12 Haqli g6zlntilar doktrinasi altinda
hatta sigorta miiqavilsindo zararin qarillanmasi barada §art nazarda
tutulmasa da, mahkamalar iddiani adatan sigortalinin xeyrina hall edir.1

Kommentatorlar doktrinaya olan asas 4 yana~mani g6z 6niina qakirlar: 1)
miiqavilanin dilinin anla~ilmazligi; 2) haqsiz naticadan yaylnma; 3) sigortanin
maqsadini irali qakmak; 4) ijqincii §axslarin maraqlarinin qorunmasl.14 Bu
yana~malar dokrinaya istinad edarok qarar qabul edan mahkamalarin ona
hansi y6ndan miiraciat etdiyini bildirir. Birinci yana~manin tarafdarlari olan
mahkamalar doktrinaya miiqavilanin dilinin anla~llmazhigindan qaldirilan
mahkama iddialarinin halli zamani istifado edirlar. Bu yana~ma bildirir ki,
agar sigorta miiqavilsinin dilinda anlailmazliq varsa, bu anlaillmazliq
sigortaqlnin aleyhina tafsir olunur. Ikinci yana~manin tarafdarlari olan
mahkamalar sigortaqlnin miiqavilanin §artlarini adalatli yazacagi taqdirda
sigorta miiqavilasinin aydin - anlaillmaz olmayan dilindan imtina edirlar. Bu
yana~maya tarafdar qixan mahkamalar 6z yana~malarini bela asaslandirirlar
ki, miiqavilanin §artlari iizarinda qeyri-adi nazarati alda edan sigortai sigorta
sanayesinda kritik tacriibadan va riskin hartarafli miayyanladirilmasindan
xabardardir. alava olaraq, onlar qeyd edirlar ki, sigortaillar realiza ediblar ki,
sigortalilarin bir qoxu miiqavilado nazarda tutulan §artlari, imumiyyatla,
oxumurlar. Natica olaraq, bu yana~manin tarafdarlari miqavilanin §artlarinin
sigortaqi tarafindan adalatli va haqsiz naticalara gatirmayan saviyyada
yazilmasini iisttin tutur.15 Uqiincdi yana~manin tarafdarlari doktrinaya,
qaldirilacaq mahkama iddiasinin halli zamani sigorta miiqavilsinin asas
maqsadini - riskli hadisa ba§ veran zaman meydana galan zararin
qar§llanmasi 6hdaliyini yerina yetirmak ijqin milraciat edir. Nahayat,
d6rdiincil yana~manin tarafdarlari doktrinaya, sigortali va iiqiinci §axslarin
maraqlarini qorumaq ijqin milraciat edirlar. Burada iiqiinci §axslar deyarkan
aila iizvlri, i~qilr va sigortalinin giinahsiz zararqakanlari aiddir. Bu yana~ma
adlari sadalanan 4 yana§ma iqarisinda ona an az milraciat olunandr.16

Haqli g6zlntilar doktrinasi mahkamalarin ona dafalarla miiraciati
naticasinda prinsipa qevrilmi§ va 20 il istinad olunma miiddati arzinda sigorta
miiqavilalarindan qaldirilan mahkama iddialarinin, 100-dan qox mahkama
i~inin hallinda asas manba olmu~dur. Lakin 20 ildan sonra doktrinaya AB*
mahkamalarinda istinad olundugundan va AB*-in mahkama sisteminda
presedent hiiququnun asas manba hesab olundugundan doktrina yava§-

12 Robert Keeton, Insurance Law Rights at Variance with Policy Provisions, 83 Harv. L. Rev. 961,

s. 970 n.14 (1970), David 1. Seno-dan birba~a.
13 Yend orada
14David J. Seno, The Doctrine of Reasonable Expectations in Insurance Law: What to Expect in

Wisconsin, 85 Marq. L. Rev. 859, s. 886 (2002)
15 Yend orada, ss. 8-10
16 Yend orada, ss. 12-14
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yava§ aradan qalxmi§, doktrinanin osas miiddoalari contra proferentem17

doktrinasinin torkibi altina keqmi~dir. Contra proferentem miiqavilo
hiiququnun elo doktrinalarindandir ki, miiqavilonin tofsir olunmasi zamanl,
onun anlailmaz vo ya ikili mona xarakteri da~iyan §ortlori o §orti yazan torofo

qar§i istifado olunmalidir. Bu, adoton miiqavilonin mozmununu onun iki
torofindon birinin yazmasi hallarinda ba§ verir. Bu hallar standart §ortli

miiqavilolor ilyijn xasdir. Bildiyimiz kimi, standart §ortli miiqaviloloro sigorta
miiqavilolori do aiddir. Sigorta miiqavilolorindon qaldirilan mohkomo

iddialarlnin hollindo contra proferentem doktrinasini osas g6tiirmok olar.
Amerika Birlomi§ *tatlarinin bir qox mohkomolorindo contra proferentem
doktrinasi bu tipli mohkomo iddialarlnin hollindo baza rolunu tokil edir.
qinki sigorta miiqavilolorindo miiqavilonin §ortlorini yazan sigortagl
sigortalanan omlaka zoror doyocoyi toqdirdo zororin qari1anmasinl 6z
iizorino 6hdolik olaraq g6tiriir. Burada, tobii ki, sigortag sigorta 6doni~ini
mioyyon etdiyi qaydalara uygun, zororin hansi hallarda meydana golocoyini

mioyyon etdiyi toqdirdo hoyata keqirir. Lakin, bununla belo, sigortag bu
hiiququndan bozon sui-istifado edorok miiqavilo §ortlorini ikimonah vo

anla§lmaz §okildo yazir. Bir sira mohkomolor iso odalotli qaydalar yazildigi
toqdirdo miiqavilonin yazilma dilinin ikimonall vo ya anlaillmaz olmasinin
torofdaridir. Bu monada ki, agar sigortagnin yazdigi qaydalar tam odalotli vo

sigorta miiqavilosinin baglanma moqsodini tam ahato edirso, o zaman
miiqavilonin yazilma dilindoki miirokkoblik vo anlailmazliq ba~a
dii§iilondir. Burada sigorta miiqavilosinin baglanmasinin osas moqsodi
deyorkon sigortaliya sigortaladigi omlaka g6ro ba§ veron itkinin ovozinin
6donilmosi ba~a diijiiliir. Bu monada sigortagnin neo illorin tocriibosindon
oldo etdiyi detallari, sigortalanmi omlaka doyon zororin meydana gotiroyi
hallari sigortalinin da monafeyini diijinorok yazacagi §ortlori an odalotli

§okildo miiqavilodo miioyyon etmosi toroflor arasinda yaranan miinasiboti
haqsiz noticoloro gotirmoz. Yoni sigortagnin miiqaviloni miirokkob vo

anla§lmaz dildo yazib odalotli ortlor qoymasi, miiqaviloni aydin dildo yazib
odalotsiz §ortlor qoymasindan iistiin tutulur. Contra proferentem qaydasi da
yaranacaq problemin holli zamanl miiqavilo §ortlorini yazan torofin yazdigi
§ortloro g6ro mosuliyyotini nozordo tutan prinsipdir. Amma doktrinaya g6ro
nozordo tutulan bu mosuliyyot yalniz miiqavilonin dilinin anlaillmazligi vo

miirokkobliyi kontekstindo yaranlr.

Azorbaycan Respublikasi Miilki Mocollosinin 419.2-ci bondindo g6storilir:

"Mftqavildnin standart drtldri tdfsir edildrkdn rast gdlindn bfttfin qeyri-
mfidyydnlikldr, onlan bzflndd Aks etdirdn drtldrin mflqavilayd daxil edilmdsini tdklif
etmi tdrdfin ziyanna (dleyhind) tdfsir edilir".

17 Contra proferentem terminin harfi manasi - aya onu taklif edan va ya irali siran tarafa

qar i istifada olunmalidir, huiquqi manasi - tafsir mazmunu yazana qar~i y6nalmalidir, Bax
Black's Law Dictionary, s. 393 (4th edition 1968)
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Digar bir tarafdan yana~saq, miiqavilani baglayacaq sigortali miiqavilanin
§ortlarinin yazilmasinda va adaltliliyindo sigortaqiya giivanib miiqavilani
baglayir. Miiqavila baglanmadan da artiq 6z maraqlari ila bag l inandirilan,
miiqavilya davot ediln, qurulacaq miiqavilanin etibarliligina giivanon torof
culpa in contrahendo masuliyyoti ila qorunur.18 Culpa in contrahendo
miiqavilya qodorki masuliyyotdir va yaranan voziyyotdo totbiqi ona g6ro
olveri~lidir ki, o, burada sigortaqlnin masuliyyotini do tonzimlayir. Ona g6ro

ki, sigortaqi da miiqavila §artlarini miiqavila baglanandan avval yazir va onu
sonradan dayi~dirmir. Homqinin, baxmayaraq ki, sigorta miiqavillari aleator
tipli miiqavillardir 9 ancaq hansi hallarda sigortalanan amlaka dayon zorarin
qarislnin allnacagin avvlcodon nozordo tutur.

III. Yaranan problemin halli yollarl
Ara~dirmalardan da gbriindiiyi! kimi sigorta miiqavillrindon qaldirilan

mahkama iddialarmin meydana galmasinin asas sababi miiqavilanin
n6viiniln standart §artli olmasidir. Natica olaraq, standart §artli
miiqavilalardan yaranan hiiquqi problemlar geni~miqyasli sanayeni va fardi
mfiitarilari tango gatirib .21

Xarici 61kalarin praktikasindan:

1) Bu miinasibatda adalatli razila~ma alda etmak iiqiin icra hakimiyyati
orqanlari ekspertiza hayata keqirib va d6vlat hakimiyyati bu m6vzuda
istehlakinin yanindadr.21 -AB*

2) 1958-ci ilda Israilin qanunverici orqam tarafindan standart §artli
miiqavilalardan dogan problemlarin hallinin 6yranilmasinda daha effektiv
fisullar taklif etmak iiqiin komissiya tayin olunub.22- Israil

3) 1975-ci ilda Montpellierda keqirilan simpoziumun naticasinda Avropada
standart §artli miqavilalar izarinda nazaratin milli mahkamalar tarafindan

hayata keqirilmasi nazarda tutulub.23

Bir qox diinya d6vlaflarinin praktikasindan milahidanin naticalari g6starir

ki, yaranan problemin halli yollarindan an ba§licasi d6vlatin bu sahada
nazaratini qurmaq va davamli olaraq hayata keqirmakdan ibaratdir. Yani agar

18 Mehran emirli, Culpa in Contrahendo - Muiqavilayaqadarki Masuliyyat, 1 Baku St. U.L.

Rev. 59, s. 66
19 Aleator tipli muiqavilalar ela muiqavilalardir ki, toraflarin va ya bir tarafin ohdaliyinin

icrasina qeyri-miiayyan bir hadisanin ba vermasi naticasinda ba~lanlr.
20 Comment, Administrative Regulation of Adhesion Contracts in Israel, 66 Colum. L.

Rev. 1340 (1966), s. 1340
21 AB prezidenti Franklin Ruzveltin inzibati idara orqanlarlna tapirigi:
-Bir tarafdo maraq dairalari giidui olan subyektlar, digar tarafdo maragi qar i torafinkindon
zoif olan fardi kuitla arasinda mibahiso yaranarsa, qanun qar islnda barabarliyi tomin

etmak iin bu mibahisalara inzibati tribunallarda baxilmalidir.
22 Comment, Administrative Regulation of Adhesion Contracts in Israel, 66 Colum. L.

Rev. 1340 (1966), s. 1344
23 EC Symposium 1975, Ewoud H. Hondiusdan birba~a.
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bu tipli miiqavilolorin baglanmasi noticosindo yaranan miinasibotlordo i~tirak
edon toroflordon biri iri bazar subyektlori, digori iso miiqavilonin
baglanmasinda giiddiiyii maragi qari torofinkindon az olan fordi §oxslordirso
vo d6vlot do yaranan miinasibotlordo toroflrin eyni soviyyodo borabor
olmadigindan xobordardirsa, o, boraborliyi tomin etmok namino olmasa da,
yaranan miInasibotlro nozaroti hoyata keqirorok sabitliyi tomin etmolidir.
D6vlotin bu sahodo nozaroti iri tosorrifat subyektlori olan sigortaglarin

foaliyyoti, onlarin sigorta miiqavilosinin §ortlrini hazirlayarkon hansi
miiddoalani rohbor tutmasi, digor torofin voziyyotini agirla~diracaq portlrin
qoyulmamasi iizorindo apanilir.

Standart §ortli miiqavilolorin milvafiq problemino akademik yana~ma
ovozino d6vlot tonzimlonmosi montiqi cavabdr.24 1970-ci ildo Avropa
61kolorindon yalniz italiyanin Millki Mocollosindo standart §ortli

miiqavilolorlo bagh tominatlar nozordo tutulmu~dur. Daha sonra 1971-ci ildo

isveq, 1973-ci ildo B6yiik Britaniya, 1974-ci ildo Danimarka, 1976-ci ildo
Almaniya Federativ Respublikasi, 1978-ci ildo Fransa vo 1978-ci ildo
Finlandiya bu sahodo yeni qanunvericilik akti qobul etdilr .25 Toqdirolayiq bir
haldir ki, Azorbaycan Respublikasinin 1999-cu ildo qiivvoyo minmi§ Miliki
Mocollosindo do miiqavilonin standart §ortlri ilo bagh tonzimlonmo nozordo
tutulmu~dur. MM-in XX foslinin 3-cui paraqrafinda muiqavilonin standart
§ortlrinin anlayi§i, onlarin muiqavilonin torkib hissosino qevrilmosi, onlarin
qeyri-adi miiddoalani vo onlarin etibarsizligi barodo normalar m6vcuddur.

XX osrin 70-ci illorindo Avropada standart §ortli muiqaviloloro
mohkomolorin nozaroti m6vcud idi. Bu nozarot passiv nozarot formasi hesab
olunurdu. (uinki ovvolcodon muioyyon edilmi§ §ortlri mohkomolor yalniz
problemlorin holli zamani muiahido edo bilir, qoyulan §ortin odalotsizliyini
miioyyon etdikdo qanunverici orqanlara bu barodo molumat verirdi.
Qanunverici orqan da mohkomolorin i~in hallarindan a~kar etdiyi odalotsiz
§ortlr noticosindo yaranan problemlorin qarisini almaq moqsodilo
qanunvericilikdoki bo~luqlani a~kara qixanib bu problemlri qanunlara
olavolor etmoklo hall edo bilirdi. 26 Sonralar bu qanunlarin icrasina nozarot
ijqin d6vlotin xisusi toyinath nozarot xarakterli orqanlani torfindon
muiqavilolorin standart §ortlri izorindo nozarot hoyata keqirilmoyo ba~landi.

24 Prausnitz, The Standardization of Commercial Contracts in English and Continental Law,

s. 145 (1937)
25 Ewoud H. Hondius, Unfair Contract Terms: New Control System, 26 Am. J. Comp. L. 525, s.

526 (1978)
26 Yena orada, s. 528. Mohkomo nozarotinin ilkin dovrlorindo iddialar noticosindo a~kar

olunmu problemlor barodo qanunverici orqana molumat verilmirdi. Mohkomolor yalniz
problemin yarandigi irkoto a~kara qxardigi odalotsiz ortlor barodo mohdudiyyot qoya
bilirdi. 0 zaman alman hiquqfiinaslari belo bir fikir iroli sirdilor ki, mohdudiyyot yalniz
ona qar~i iddia qaldirilan irkoto qar~i deyil, bu sahodo foaliyyot g6storon bitin irkotloro
qar i qoyulsun.
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Bu nazarat n6vii hal-hazirda da m6vcud olmaqla sigorta foaliyyoti iizarindo

nazaratin asasinl to~kil edir.

Respublikamizda m6vcud problemin qarisini almaq iiqiin sigorta

qanunvericiliyini daha da takmilldirmak, sigorta sektorunda d6vlt

nazaratini giiclandirmak lazimdir. Sigorta qanunvericiliyinin sirf sigorta

miinasibotlarindon qaldirilan mahkoma iddialarinin qarisinin alinmasi

y6niindo takmilldirilmosi sigorta nazaratinin hoyata keqirilmosindo
d6vlotin moqsodlori ila do ist-isto diir. D6vlotin Slgorta nazaratini hoyata

keqirmakdo moqsodi bu sahado qeyri-barabor olan bazar subyektlrinin

baraborliyini tomin etmak, "h6kmran m6vqe"do olan sigortag inn adalatsiz

va qanunsuz §artlar qoymasinin qar§isini almaq va bu barada sigortalinin

qanuni monafelarini qorumaqdan ibarotdir. Buna g6ro do sigortagl va

sigortali arasindaki yaranmi problemlarin bir daha ba§ vermamosi ilyin

onlar arasinda yaranan problemlarin nodon qaynaqlandigini ara§diraraq

onlarin bir daha meydana galmosinin qarisinin qanunvericiliyin

takmilldirilmosi yolu ila alinmasi moqsodo uygundur.

Sigorta miiqavillarindon qaldirilan mahkoma iddialarinin hallindo

mahkamlarin qobul etdiyi qorarlar da 6z n6vbosindo nazaratin bir n6viidiir.

Mahkamlarin iddialarin halli zamani borpa etdiyi adalat iddiani qaldiran

torafin d6vlt orqanina olan inaminin g6staricisidir. Yoni mahkamolr iddiani

tomin edorkon, hansi torafin xeyrina tomin etmosindon asili olmayaraq, qorari

tam adalatli va toraflarin qanuni monafelarina toxunmayacaq §okildo tomin

etmalidirlar. Onlarin qobul etdiyi qorarlar d6vltin adindan qixarildigina

g6ro, qorarin adaltliliyi do toraflarin d6vlto inamini sociyyolndirir. Buna

g6ro do mahkamlarin i~lro baxilmasi zamani a§agidaki miiddoalari qeyda

almalari moqsodouygun olar:

- Sigorta miiqavilsinin §ortlarinin yazilmasinl miiqavilanin bir torafi

hoyata keqirir.
- Sigortalinin va sigortaglnin sigorta miiqavilsini baglamaqda

moqsodlri sigortalanan amlaka dayon hor hansi zorarin

qar§llanmasidir.

aslindo bu iki milddoa bir-biri ila six baglidir. Sigorta miiqavilsinin

§ortlarini yazanin sigortagl olmasi ila birlikdo mahkamolr onu da nozora

almalidir ki, sigortaglnin miiqavilani baglamaqda moqsodi sigortalanan

amlaka dayocak zorarin qarisini almaqdir. Bununla birlikdo sigortagl,

foaliyyoti ilzra sigorta bazarindaki tocribasindon ba§ vera bilcak risklari

nozora alaraq miiqavilanin §ortlarini yazmalidir. Bu monada, agar hilquq

sigortaqiya miiqavila §ortlarini taktarafli §okildo yazmaga icazo verirso,

demali, ona §ortlari an adalatli §okildo miaiyyon edocayina g6ro etimad edir.

Bu etimadi eyni qaydada miiqavilani baglayan sigortali da g6starir va risk ba§

verma aninda sigortaglnin zorari qarillamamasi sigortalinin etimadini bo~a

qixarir. Buna g6ro do, hakimlr qorar verma aninda etimad mosolsini nozora
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alsalar, bu ham mahkamlarin bu sahado daha adalatli qorar qixarmasina,
ham do votandalarin d6vlto mahkamlara olan inamlnin daha da
m6hkamlnmosina takan verar. Digar torofdon, sigortagl miqavilanin
§ortlarini adalat uygun miaoyyon etmolidir. finki sigorta miiqavilsi
standart §ortli miiqavila kimi onsuz da agir §ortli miiqaviladir, bir do §ortlari
adalatsiz olaraq miioyyon etmakla agirla~dirmaq vicdanliliq prinsipina
uygun galmir. Bu manada nazaratin bir rolu da bu hallarin qarisini almaqdan
ibarotdir.

Natica
Sigorta miiqavillarindon qaldirilan mahkoma iddialarinda miiqavilanin

standart §ortli olmasi asas rol oynaylr. Bela ki, miiqavila azadligina asason
toraflarin birlikdo razila§ib qorar vermali oldugu muiqavilanin §ortlarini
standart §ortli miiqavillardo miiqavilanin bir torafi yazir, digar torafin bu
§ortlari ya ilmumiyyotl, dayi~dirmak imkanl olmur, ya da olsa bela qox cilzi
seqim imkanl olur. Miiqavila azadligi prinsipinin mahiyyotindon irali goln
miiqavila baglanarkan toraflarin baraborliyi va miiqavilanin §ortlarini
miioyyon etmakdo baraborlik prinsiplari standart §ortli miiqavillardo
pozulur. Miiqavilanin §ortlarini miiayyon edon sigortagl sigortalanan amlaka
dayan zorarin ba§ veracayi hallarin sayini artirmaqla sigortalinin amlak
manafelarini qoruyur, lakin artan sigorta risklarina miivafiq olaraq sigorta
haqqinin da artmasi toraflarin sigorta miiqavilsi baglanarkan heq do barabor
hilquqlara malik olmadigin bir daha silbut edir. Sigortagl artirdigi sigorta
risklari ila Slgortallnln miqaviladon irali golon tolablarini, Mzinin iso

6hdoliklarini artirmi§ olur. Lakin artan hilquqa milvafiq olaraq sigorta
haqqinin da artmasi ila sigortalinin 6hdoliyi, sigortalnin iso tolablari artir.
Yoni miiqavila azadligi yeno do tam borpa olunmur. Amma yeno do milki
hiiquq subyektlari sigorta miiqavilalarini baglayirlar va hilquqlarinin barabar

olmadigin bila-bila qar§i torafa - sigortaqlya miiqavila §ortlarinin adalotliliyi
va baglanan miiqavila noticasindo sigortalanan amlaka dayan zorarin
qar§ilanacagi barado etimad g6starirlar. Sigorta hadisasi ba§ veran anda
zorarin 6donmamosi iso siortalinin etimadinl bo~a qixarir. Sigorta bazarinda
ba§ veran bela hallarin qar§islnin alnmasi iiqiin d6vlotlor 3 nazarat n6viinii
hayata keqirir: 1) qanunverici - qanunda qoyulan qadagalar va tanzimlamalar
vasitasila, 2) icraedici - qanunlarin icrasina nazarat edarok, 3) mahkoma -
qaldirilan iddialari an adalatli §okildo borpa edarok. Sigortalilar miiqavila
baglayanda sigortaqiya g6stardiyi etimadi, iddia qaldiranda mahkamaya do
g6starir. Hakimlr iso iddiani tmin edarkan garok ilk n6vbodo §ortlari
miiqavilanin bir torafinin yazdigin va miiqavila baglanarkan toraflarin
moqsodlorini nozora alaraq qorar qixarsinlar.
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Nigar Abl ova*

Kriminalla dirma va dekriminalla dirmanin
asaslari

Annotasiya
Mdqalada cinaydt mdsuliyydtinin asasmda duran fdlsfi baxi~lar, cinayat masuliyyatina caib
edilmanin asasi kimi pxi edan cinayatin anlayi~ma dair nazariyydalr ara &drilaraq
qanunvericiliyimizda cinayata verilan anlayi la miiqayisa edilmi~dir. Eyni zamanda cinayat
tbradan axsin cazaya maruz qalmasi nazara alnaraq cazanm maqsadlarina dair nazari
fikirlar, onun kriminalla dirma faaliyyatinda rolu, cinayat hiiququn hiiquqi masuliyyat
nazarda tutan digar hiiquq sahdalri ila farqli xiisusiyyatlari tadqiq edilmi~dir. Naticada
kriminalla dirilma va dekriminalla dirma faaliyyatinda nazara alnmalh olan tbradilmi
amdlin cinayat hesab edilma meyarlari maqalada 6z aksini tapmiudir.

Abstract
In this article the philosophical approaches were explored on which the criminal
responsibility is based and the definitions of the crime which were given in different theories
were compared with the definition in our Criminal Code. Considering that the person who
committed a crime will get a punishment, theoretical thoughts about the aims of
punishment, its role in the criminalization process and the distinctive features of the
criminal law were investigated here. As a result the guiding principles which must be
considered in criminalization and decriminalization process are represented in the article.

Giri§
lkamizda cinayat hilququnun yegana manboyi sayilan AR Cinayat
Mocallasina qiivvaya mindiyi tarixdon bu gilno qadar bazi amallarin

Omacalloya daxil edilmosi, bazilarinin iso macalladan qixarilmasi ila

miayiat olunan, eyni zamanda t6radilmosina g6ra nazarda tutulan cozanin

n6vil, haddi va hacminda xeyli dayi~ikliklr edilmi~dir. Cinayat camiyyatda

daim m6vcud olan mofhum oldugundan cinayat hiiququnun maddi manboyi
hesab etdiyimiz 61kanin siyasi, sosial-iqtisadi asaslarinda ba§ veran
miitmadi dayi~ikliklrin formal manba olan cinayat qanununda ksini

tapmasi tabii haldir. Bu dayi~ikliklarin xeyli hissasinin bu va ya digar amalin
mocalloya cinayat olaraq daxil edilmosi, bazilarinin iso macalladan qixarilmasi

ila bagh oldugunu nazara alsaq, bu amallarin kriminalla dirilmasinin va ya

dekriminalla dirilmasinin hansi asaslarla hayata keqirilmosi ara dirilmaga

layiq mosala olaraq diqqot qakir. Maqalada bu masoloya aydinliq gatirmak

iqiijn amalin cinayat hesab edilmosinin meyarlari, cinayat hilquqi

tanzimlamanin preventiv funksiyasinin hayata keqirilmasinin effektivliyi, o

cimladan hiiquqazidd amalin naticalarinin aradan qaldirilmasi baximindan

hilquqi masuliyyat nazarda tutan digar hiiquq saholarinda m6vcud olan

tanzimlamadan forqi, o cimladan kriminalla dirma va dekriminalla dirma

* Baki Dbvlot Universiteti Hiquq fakiltosi, 3-cii kurs, SABAH qrupu
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foaliyyotinin 61kamizdD vD digar 61kolardo hayata keqirilmasinin miqayisasi
kimi mosalalarD toxunacagam.

I. Cinayat - cinayat masuliyyatinin asasi kimi
insan camiyyatin izvti kimi digar insanlarla daim ictimai mtinasibatd

olub qariliqi vazifalar daiyir. Eyni zamanda camiyyat izvlorinin bu
mtinasibatlarla alaqodar daidigi vazifolarin yerina yetirilmomasi sababi ila
bir-birini masuliyyata calb etmak haqqi taninir.Falsafada masuliyyata Dxlaqi
baximdan mtiayyan bir harakatin §axsa aidliyinin §artlarini xarakteriza edon,
yani §axsla 6z davranii arasindaki alaqaya istinad edon sabablilik va §axsin
digar camiyyat tizvlari torafindan 6z amalina g6ra cavab vermaya calb
olunmasi hallarini artlandiran, yani §axsla onun mansub oldugu camiyyatin
qariliqi alaqasina istinad edon cavabdehlik yana~malari m6vcuddur.'

Cinayat masuliyyatinin cinayat amalina g6ra §axsin sanksiyaya maruz
qalmasini nazarda tutmasi bu masuliyyatin falsafi asasinin cavabdehlik
yana~masina s6ykanmasinin g6staricisidir. Bela ki, hiquq adabiyyatinda
cinayat masuliyyatinin bir alamati kimi onu vatanda1iqla alaqalandirarak
vatanda~larin siyasi birliyin asaslarini zodaloyan, onun dayarlarina qar~i
h6rmatsizlik ifadD edon amallara g6ra cavabdehlik da~imasi fikrina rast
galinir va cinayat htiququnun asas maqsadinin miayyan n6v xlaqazidd
amalin imumi maraqlara zararliliyini miayyanladirarak ona mtivafiq cavab
todbirinin totbiq edilmosi oldugu s6ylonilir. Eyni zamanda cinayat
masuliyyatinin xtisusi alamati kimi t6radilan amalin coza ila
cavablandirilmasi g6starilir. Cozanin qinayici xisusiyyati isD yalniz xuisusila
ciddi amallarin bu tisulla sanksiyala~dirilmasini talab edir.4

Bellikla, cinayat hiququnun asasinda bir insanin sabob oldugu, digarinin
isD hayatinin itirilmosi, bodan xasarati almasi va ya amlakinin itirilmosi va s.
formalarda maruz qaldigi zararin qarisini almaq maqsadi dayanir. Bunun
itjin zarara sabob olan amalin t6radilmosinin yatinliyini artirmaga y6nalmi§
todbirlar hayata keqirilir. ilk n6vbod bu, hamin amalin t6radilmasi tiin g6zD
alinan riskin artirilmasi isulu ila yerina yetirilir. Digar bir isul is zarar
vurmu§ pDxslara qari Dvozcixma todbiri kimi cozanin mtiayyan olunmasidir.
Bundan alava, golocakdD bu tipli amallari t6ratmasi mtimktin olan §axslarin
harakatlarinin mahdudla~dirilmasi yolu ila zarar vurulmasinin qarisinin
alinmasi isulundan istifada olunur. 5

1 Massimo Renzo, Responsibility and Answerability in the Criminal Law, in The Constitution of

the Criminal Law, 209, s. 214 (redaktorlar: R. A. Duff, Lindsay Farmer, S. E. Marshall,
Massimo Renzo, Victor Tadros 2013)
2 Yena orada, ss. 209, 210
3 G. Watson, Two Faces of Responsibility, 24 Philosophical Topics 1996, s. 227 (Massimo
Renzo, s. 210 birba~a)
4Renzo, s. 215 (birba~a)
I Larry Alexander, Kimberly Kessler Ferzan and Stephen J. Morse, Crime and Culpability -
A Theory of Criminal Law, ss. 3-5
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Cinayat hiiquqi adabiyyatda cinayat hiququnun t6radilan amala g6ra bu
amali t6ratmi§ §axsin cozaya maruz qalmasi va cinayat hiquqi mihakimanin
qinayici xarakter da§imasi kimi tamal alamatlari ila yana~i mihakima olunan
§axsin asassiz olaraq masuliyyata calb edilmosindon samarali miidafia
olunmasini tamin etmasi kimi miihim funksiyaya malik olmasi bildirilir. Bu
funksiya digar iki alamatin icrasinin taminatidir.6 tinki cinayat tbratmosi
ehtimal olunan §axsin adalatli mihakima edilmamasi cinayat hiququnun
nifuzunun itirilmosina va belalikla, cinayat-hiquqi todbirlarin qakindirici
funksiyasinin samarali hayata keqirilmamasina gatirib ylxarir.
AR-da cinayat masuliyyotinin asasini AR Cinayat Macallasinin 3-ci maddasi
miayyanladirir. Bela ki, yalniz bu Macalla ila nazarda tutulmu§ cinayat
tarkibinin btitiin alamatlarinin mbvcud oldugu amalin toradilmosi cinayat
masuliyyati yaradir. Bu maddadan aydin olur ki, §axsa qar~i cinayat-hiquqi
yurisdiksiyanin tatbiq olunmasi tjtin mahz bu Macallada gostarilmi amalin
toradilmosi talab olunur. Ela isa amalin bu Macallaya cinayat amali olaraq
daxil edilmosinin asaslarl nadir? Naya gbra hiquq pozuntusu hesab edilan,
axlaqi baximdan qinanmaya maruz qalan btitin amallar cinayat amali kimi
qiymotlandirilmir?

Qarbda cinayat hiququnun hidudlarinin geni§lanmasi va mahiyyatca
cinayat sayilmayacaq amallarin kriminalla~dirilmasi naticasinda §axslarin
adalatsiz §akilda cozanln yaratdigi mahrumiyyatlara maruz qalmasi, o
cimladan cinayat hiququ ila digar hiquq sahalarinin sorhadlarinin bu kimi
faaliyyat naticasinda itmasina dair fikirlar mbvcuddur.7 Bazi mialliflar
realliqda kriminalladirmanin vahid 61iisintin olmadiginil bu sababdan
meydana cixa bilacak haddindan artiq kriminalla~dirma faaliyyatinin hiquq
qaydasinin ztina dagidici tasir gbstarardk onun nifuzunun aagi dii~masina,
vatandalarln bu qayda va tanzimlamalara etinasiz yana§araq ondan yan
keqmasina yol adiginil9 bildirirlar. Bu sababdan kriminalla~dirma
faaliyyatinin sbykanacayi vahid prinsiplardan ibarat kriminalla~dirma
nazariyyosinin yaradilmasini taklif edirlar.1 Bu fikirlari nazara alsaq, ilk

nbvbada har hansi bir amalin cinayat sayilmasinin meyarlarini
miayyanladirmak lazimdir.

Roman-german hiquq sisteminin formala~masinda asas rol oynami
61kolardan biri olan Almaniyanin cinayat hiququnun asas nazariyyalarindan
olan Rechtsgut cinayat hiququnun asas maqsadinin va cinayat hiquqi
xarakterli zararin miayyan edilmasinda tamal rol oynayir. Bela ki, bu

6 Victor Tadros, Criminalisation and Regulation, University of Warwick Law School Legal

Studies Research Paper No. 2009-08, s. 3
7John C. Coffee, JR, Does "Unlawful" Mean "Criminal"?: Reflections on the Disappearing
Tort/Crime Distinction in American Law, 71 B.U. L. Rev. 193, s. 193 (1991)
8Douglas Husak, Overcriminalization The Limits of the Criminal Law (2008), s. 8

9 Yena orada, ss. 12-13
10Yena orada, s. 18
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nazariyyaya asasan hilquqla qorunan nematlarin miidafiasi cinayat
hiiququnun asas funksiyasinl takil edir. Bu nematlara zarar yetirmayan
istanilan amal kriminalla~dirilmamali va cinayat hiiququnun hiidudlarindan
kanarda qalmalidir. Bu nematlar ela nematlardir ki, onlar insanin camiyyatda
m6vcudlugu iiqiin olduqca zaruri rol oynayir va onlar caza institutunun
tatbiqi vasitasila d6vlatin macburedici gilcil ila qorunmalidir. Bu nazariyyaya
normativ baxia asasan nazariyya qanunvericiya nayin cazalandirmali
olduguna va ya nayin cazadan kanarda qalmali olduguna dair istiqamat
verir.11 Alman alimi Feyerbax cinayati fardin subyektiv hilquqlarina zarar
yetiran amol kimi qiymotlandirir. Onun ksina olaraq Birnbaum cinayato bu
cir yana~manin olduqca mahdud oldugunu asas gatirarak cinayatin takca
fardlarin hilquqlarina deyil, ilmumilikda d6vlat tarafindan miidafia edilan
nematlara tacaviiz edan va ya buna tahliika yaradan amal oldugunu
bildirirdi. Bu baxi natica etibarila cinayat sayilan amallarin sayini artiraraq
kriminalla~dirma faaliyyatinin geni~landirilmasina asas verdi. Bela ki, XIX asr
mialliflarindan olan Karl Bayndinqin fikrina asasan insanin m6vcudlugu
ijqin asas olan nematlarin qanunverici tarafindan 6z salahiyyatina
asaslanaraq qanuni qadagalar §aklinda miiayyan edilmi§ normalarla
qorundugu qanaatina galinmi~dir.12 Klaus Roksinin fikrinca, Rechtsgut
konsepsiyasi Almaniya Konstitusiyasinda sadalanan fardlarin asas haqlarlna
asaslanan hiiquqi d6vlatin maqsadlarindan qaynaqlanlr. Bu anlayi haqiqi
cinayat n6vlarinin legitimla~dirilmasina, d6vlatin cazalandirici giciindan
kanarda qalmali olan amallarin isa dekriminalla~dirilmasi naticasina gatirib
qixarir.13

Digar bir miiallif konstitusiyada sadalanmasina va ya darin ananavi va ya
tarixi k6klara malik olmasina g6ra fundamental sayilan azadliqlari
mahdudla~diran qanunlarin ahamiyyatli daracada d6vlatin macburedici
maraqlarlna cavab vermali olmasindan va qeyri-fundamental azadliqlari
mahdudla~diran qanunlarin d6vlatin maqsadlarina cavab veracak rasional
mahiyyata malik olmali oldugundan1 4 t6radilmasina g6ra caza vasitasila §axsi
mahrumiyyata maruz qoyacaq amallarin kriminalla~dirmasinda da d6vlatin
macburedici maraginin zaruri olmasinl irali siiriir. Bundan alava o, cazanin
qlnayici mahiyyatini nazara alaraq yalniz qlnanmaga layiq amallarin
kriminalla~dirilmali olmasinl, har bir cinayat hilquq normasinin ahamiyyatli
daracada vurulan zararin qarisini almaga y6nalmali oldugunu bildirir.15

11 Markus Dirk Dubber, Theories of Crime and Punishment in German Criminal Law, Buffalo
Legal Studies Research Paper Series No. 2005-02, ss. 4-5
12 Yend orada s. 7
13 Yend orada ss. 8-9
14Douglas Husak, Limitations on Criminalization and the General Part of Criminal Law, in
Criminal Law Theory: Doctrines of the General Part 13, ss. 21,22 (eds. Stephen Shute, A. P.
Simester, 2002)
15 Yend orada s. 45
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AR Cinayat Macallasinin 14.1-ci maddasina asasan bu Macalla ila caza
tahdidi altinda qadagan olunmu§ ictimai tahliikali amalin (harakat va
harakatsizliyin) taqsirli olaraq t6radilmasi cinayat saylhr. Sadalananlari
nazara alsaq amalin ictimai tahlikaliliyi dedikda bu amalin d6vlatin

macburedici gilcil vasitasila qorumaqda maraqli oldugu obyektlara
ahamiyyatli daracada zarar vurmasi bapa diLfilmalidir. D6vlatin cinayat
hiiquq normalan ila qorumaqda maraqli oldugu obyektlar AR Cinayat

Macallasinin 2.1-ci maddasinda sadalanan sillh va insanligin tahiikasizliyi,
AR Konstitusiyasinin 3-ci faslinda sadalanmi§ insan va vatandam asas
hiiquq va azadliqlari, millkiyyot, iqtisadi foaliyyot, ictimai qayda va ictimai

tohliikosizlik, atraf miihit, AR konstitusiya qurulu~u olaraq
mfiayyanl~dirilib. Demali, amalin cinayat hesab olunmasi ijqin ilk n6vbada
bu obyektloro ahomiyyotli zorar vurmasi, cozanin qmayici tosirina moruz
qalmaga layiq olmasi zaruridir.

Anlayi§dan g6riindiiyi! kimi cinayat amalinin ilkin alamati kimi onun caza
tohdidi altinda t6radilmosi g6starilib. Cinayat t6rotdiyina g6ro §Dxso
macburiyyot todbiri kimi cozanin ttbiq edildiyini nozora alsaq, hansi
amallara g6ro coza totbiqinin mfiayyonlo~dirilmosinin, yoni cozanin
kriminalla dirma faaliyyatinda rolunun aydinlandirilmasi vacibdir.

II. Cazanin kriminallaodirma faaliyyatinda rolu
AR Cinayat Mocallosinin 41.1-ci maddosina asason caza mahkama hbkmii ila

tdyin edildn cinaydt-hiiquqi xarakterli tadbirdir. Cdza cinaydt tbrdtmdkdd tdqsirli
hesab edildn dXSd tdtbiq olunur Va hdmin dxs bardsindd bu Mdcdld ild midyydn
edildn mdhrumiyydtldr yaradilmasindan Va ya onun hiiquq Va azadliqlannin
mdhdudla dirdmasindan ibardtdir. Maddanin mazmunundan da aydin oldugu
kimi caza tatbiq edilan §axs bir sira mahrumiyyatlara maruz qalir. Masalan,
qanunvericiliyimiza asasan cinayat t6ratmi§ §axslara carima tatbiq edildikda
o, amlakindan, naqliyyat vasitasini idara etma hilququndan mahrum
edildikda o, bu hiiququndan, nahayat an ciddi caza n6vii olan azadliqdan
mahrumetma cazasina maruz qaldiqda insana maxsus an ali nemat olan
azadligindan mahrum olur. Ustalik cazanin tatbiqi takca §axsin caza qakdiyi
miiddat iiqiin deyil, ham do bundan sonraki d6vrda onun ijqin miaoyyan
mahrumiyyatlar yaradir. Bela ki, cazanin tatbiqi hilquqi natica olaraq
mahkumluq yaradir ki, bununla da §axs galacakda miiayyan vazifa tutmaq
hiiququnu itirir va sosial hayatda bir sira qatinliklarla iizla~ir. Odur ki, har
hansi bir amalin kriminallandirilmasi ila bu amali t6radan §axsin cazaya
maruz qalmasinin labidliiyiindan va onun ijqin sadalanan
mahrumiyyatlarin yaranacagi sababindan bu amallarin cinayat olaraq
mfiayyanla~dirilmasi zamam caza amili ciddi §akilda nazara alinmalidir. Yani
kriminalla~dirma faaliyyatini hayata keqirarkan d6vlatin qarisina qixan asas
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suallardan biri kimi d6vlatin hansi amallara g6ra caza miayyanla~dira
bilmasi q1x1§ edir.16

Cazanin kriminalla~dirma faaliyyatinda rolunu miiayyan etmak iiqiin ilk
n6vbada onun mahiyyati va maqsadlarini miayyanla~dirmak lazim galir.
Hiiquq elminda bu haqda bir sira nazariyyalar m6vcuddur. Ekspressivist va
retributivist nazariyyanin tarafdarlari farqli y6ndan cazanin tatbiqinin
asasinda ictimai qlnagin oldugunu tasdiqlayirlar. Bela ki, ekspressivist
nazariyyaya g6ra caza qlnayici xiisusiyyata malik oldugundan cazanin tatbiq
edilmasi asaslari ictimai qlnagin tatbiq edilmasinin asaslari kimi g6starilir.
Retributivist nazariyyanin tarafdarlari cazanl t6radilmi§ amala g6ra qisas

tadbiri kimi xarakteriza etdiyindan cazaya maruz qalan §axsin bu cazanin
tatbiqiyla yaranan mahrumiyyatla yana~i ictimai qlnaqdan da aziyyat
qakdiyini bildirirlar. Bu fikirlarin aksina olaraq heq do axlaqi baximdan biltiin
yanli§ amallarin cazaya maruz qalmasinin diizgiin olmadiginin, amala caza
vasitasila cavab verilmasi ilyijn bu amalin sadaca yanli yox, fimumi
baximdan yanli olmasi asas gatirilir. Yani, bu amali t6radan §axsin cazaya
maruz qalmasinda onun bu amala g6ra sadaca cavabdehlik deyil, eyni
zamanda d6vlat qarisinda cavabdehlik da~imasi asas §artdir. Cazanin
qlnayici funksiyasinin kriminalla§dirma faaliyyatinda d6vlat tarafindan ciddi
qlnaga maruz qalmali amalin miayyanla~dirilmasi istiqamatinda rolu olsa
da, amal kriminalla~dirilarkan cazanin cinayat sayilacaq amalin qinanmasinin
zaruriliyi baximindan deyil, mahz hansi amalin cinayat olaraq cazaya maruz
qalmasinin miayyanla~dirilmasina istiqamat verdiyi bildirilir. 17 Bundan
alava utilitar nazariyya tarafdarlari cazanin qakindirici funksiyasinl asas
gatirarak retributivistlarin aksina olaraq onun primitiv qisas almaq maqsadi
da§imadigini va ictimai faydali maqsada malik oldugunu bildirirlar. Digar
tarafdan caza institutunun iimumilikda utilitar, fardlara y6naldikda isa
retributivist maqsad da~imasina dair fikir m6vcuddur.18 Cazanin tadbir
olaraq faydaliligi konsequensializm va instrumentalist nazariyyalar
tarafindan do izah olunur. Birinci nazariyyaya g6ra harakatin dogru va ya
yanli§ olmasi onun sabab oldugu naticalarla miayyanla~dirilir.
instrumentalist nazariyya cazaya malik oldugu yax§i naticalara g6ra baraat
qazandirmaqla, konsequensializmdan farqli olaraq harakatin naticalarinin
onun dogru va ya yanli olmaslna dalalat etmadiyini bayan edir.9

AR cinayat qanunvericiliyina asasan caza sosial adalatin barpasi,
mahkumun islah edilmasi va ham mahkumlar, ham do ba~qa §axslar
tarafindan yeni cinayatlarin t6radilmasinin qarisini almaq maqsadi daiyir.

16 Husak, ss. 77-88
17 Tadros, ss. 4-8
18 Malcolm Thorburn, Criminal Law as Public Law, Criminal Law and Public Theory, Part I,

25 (2011)
19 Tadros, s. 8
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Miiddaadan da aydin oldugu kimi sadalanan nazariyyalar cazanin
moqsodlrinin mi yyonl~dirilmosindo bizim qanunvericiliyimiz torafindon
do asas g6tiriiiib. Bela ki, sosial adalatin barpasi va mahkumlarla yana~i
digar §oxslr torafindon cinayatlarin t6radilmosinin qarislnin alnmasi
cozanin ictimai faydaliligim, onun qokindirici funksiyasini, mahkumun islah
edilmosi, onun d6vlt torafindon t6rotdiyi amolo g6ro mahrumiyyotlro va
qmaga moruz qalmasini va bu yolla etdiyi amolin mahiyyotini dark edarok
golocakdo bu tipli amallardan qokinmosini ehtiva edir.

Bellikla, cozanin cinayat hilququnun voziflarinin va funksiyalarinin
hoyata keqirilmosindo miihiim rolunu nozora alaraq d6vlt kriminalla§-

dirilma foaliyyotini hoyata keqirarkan cinayat hesab edilcak amoli t6radon
§oxsin cozaya moruz qalacagini g6z 6niina gatirmali, cozanin t6radilan amolo
proporsionalligina diqqot ayirmah2° va t6radilmosina g6ro coza nozordo
tutulacaq amolin hoqiqoton do bela ciddi macburiyyot todbirina layiq olub-
olmadigina fikir vermalidir. aks halda daha az ictimai tahlik1lifiya malik
olan amolo g6ro votandalarin cozaya moruz qalmasi cozanin moqsodlrinin
oksina olaraq ham §oxsin zi, ham do ictimaiyyot iiqiin monfi noticalara sabob
ola (mosoln, §oxsin layiq olmadigi halda azadligindan mahrum edilmosi
halnda cozaqokma mi ossisolorindo cinayatkar foaliyyoto vardi§ etmi§
§oxslrl yana~i coza qokmasi noticasindo cinayatkar miihito calb olunmasi),
cinayat hiiququnun voziflarinin layiqinco yerina yetirilmomosi ila noticalno
bilar.

III. Cinayat hiiquqi tanzimlamanin digar
hiiquqi tanzimlamalardan farqi

Hiiquq qaydasinin zoruriliyini §ortlandiran amillardon biri onun zorarli

foaliyyotin qarisimn almasidir.21 Zorarli davranila milbariza aparan hilquq
sahlarindon biri kimi cinayat hiiququnun inzibati va delikt hiiququndan
forqlandiron xisusiyyotlrinin miayyonl~dirilmosi zoruridir.

Umumi hiiquq sahosi kimi cinayat hiiququnu xiisusi hiiquq sahosindon
forqlandiron asas xisusiyyotlrdon biri onun hiiqazidd harokato g6ro forqli
xarakterli todbir miioyyon etmosidir. Delikt hiiququ cinayat hiiququndan
forqli olaraq cozalandirma deyil, avvolki voziyyotin borpasi va kompensasiya
etmak moqsodi daiyirY.2 2 alava olaraq cinayat hilquq normalainin
qadaganedici xarakteri, ifado iisulu da onun forqlandirici xilsusiyyatlarindon
hesab olunur.23 lnzibati hiiquqla cinayat hiiququnun forqlarina goldikdo iso
cozalarm yalniz mahkamolr, inzibati sanksiyalarin iso digar d6vlt orqanlari

20 Husak, s. 83
21 Katarina Svatikova, Economic Criteria for Criminalization: Why Do We need The Criminal

Law?, Rotterdam Institute of Law and Economics (RILE) Working Paper Series No.2008/12,

s.3
22 Yena orada, s. 13
23 Coffee JR, s. 225
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torafindon do totbiq edila bilmosi 24, cozanin yaratdigi qinayici effekt25 va

mahkumluq bu iki tonzimetmani forqlndirir. Bundan alava t6radilan amolin
coza vasitasila qadagan edilmosi cinayat hiiququnun daha yfiksok
torbiyoedici rola malik olmasinin g6staricisidir.26

Bellikla, hor hansi bir amolin cinayat sayilmasi ilyin onun hacmca b6yiik
zorara sabob olmasi, bu cir amallarin qarisinin alinmasinda cinayat hiiquqi
vasitalarin effektivliyi, bu amolin kriminalla~dirilmasinin cinayat hilququnun
moqsodlrina uygunlugu kimi amillr nozora alinmalidir.

Natica
Daima yenilanon iqtisadi, sosial, siyasi miinasibotlarin i~tirakqilarinin

hilquqlarinin miidafiasi, bu miinasibotlarin inki~afi iiqiin tohlikosiz miihitin

formala~dirilmasinda cinayat hilququnun xisusi rolunu nozora alsaq,
kriminalla~dirilma va dekriminalla~dirilma foaliyyoti olduqca ahomiyyotli
rola malikdir. Odur ki, hor hansi yeni bir amolin kriminalla~dirilmasi va ya
dekriminalla~dirilmasi zamani cinayat hiiququnun tabiatini
mfiayyonl~diron va onu digar hiiquq sahlarindon forqlandiron xarakterik
xiisusiyyotlr nozora alinmali, amolin cinayat hesab olunmasi iiqiin d6vltin
mahz cinayat hilquqi macburetma vasitasila qorumaqda maraqli oldugu
obyektlro qosd etmosindo ifado olunan ictimai tohliiklilik, amolin
mahiyyotinin onu t6radon §oxsi cozanin moruz qoyacagi mahrumiyyotlro,
onun qinayici effektina kifayat qodor asas vermosi va bu xarakterli amallarin
qarisinin alinmasinda yalniz cinayat hilququnun torbiyoedici funksiyasinin
totbiq edila bilmosi kimi meyarlar ara~dirilmalidir. Bunun oksi olaraq
sadalanan meyarlara uygun galmayan amallarin cinayat hesab edilmasi va ya
mahiyyotca ictimai minasibotlara ciddi surotdo xalal yetiron amallarin asasslz

olaraq dekriminalla~dirilmasi cinayat hiiququnun funksiya va voziflarinin
effektiv yerino yetirilmomosi, votandalarin hilquqlarinin bu yolla pozulmasi
onlarda hilquq qaydasina etinasizliqla yana§maq kimi arzuolunmayan
noticalara sabob ola bilar.
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Eldar Qocayev*

Tasarr ufat subyektlarinin qeyri-qanuni
ufuqi sazil lri (kartellar) ib

mibarizaya dair beynalxalq tacruba
Annotasiya
Mthasir ticardtdd fifiqi sazi~ldr mdnfddt dldd edilmdsi yollarinda biri kimi pixl edir. Uffqi
sazioin tdrdfi olan irkdtldr bazarda qeyri-rdqabdt mithiti yaradaraq qiymdt manipulyasiyasi
v ya digdr vasitdalrld 6z rdqibldrini bazardan pxardir v ya yeni rdqibldrin bazara girmasind
mane olurlar. Bununlada bu chtr sazioldr bir baoa azad bazar iqtisadiyyatma agir zdrbd vurur
v istehlak~ilarm hftquqlarmi kobud surdtdd pozur. Mdqalada kartelldrin ftmumi
xarakteristikasma, tarixind, fifiqi sazioldr haqqmda konsepsiyalara, kartelldr dleyhind
qanunvericiliyd v Ghtzdot Proqramlarma yer verilmiodir. Sonda Ghtzdot Proqramlarmm

daha tdkmil olmasi it~tn drtldr tdhlil edilmiodir.

Abstract

In modern buisness, horizontal (cartel) agreements become one of the ways of controlling
the market conditions for the benefits of agreed parties. The main idea of these agreements
is creating uncompetitive market with different means to increase the profits of the group.
This kind of agreements makes hard impact on the free economic market and violates the
rights of the consumers, thereby cancelling growth of buisness incentives. The history and
description of cartels, the concepts of investigating and legislation against the horizontal
agreements, "Leniency" Program will be discussed in this article. In the end, conditions in
order to improve "Leniency" Programs will be examined.

Giri§
zad bazar iqtisadiyyati, sahibkarligin inki~afi va istehlakqllarin
daha samarali tahciz olunmasina mane olan va agir zarba vuran
an ciddi qeyri-qanuni miinasibatlrdan biri miivafiq amtoo (i§ va

xidmat) bazarinda istehsal zoncirinin eyni saviyyasinda olan raqib §irkatlr
arasinda ba§ veran s6vdagar sazi~lr va davranillardir. Bu cijr miinasibatlr
hilquqi va iqtisadi elmi adabiyyatda daha qox fiiqi sazi~lr va ya kartel
sazi~lri adlandirilir.
Ozliyiinda miiayyan amtoo bazarinda raqib §irkatlr arasinda, qiymatin va
keyfiyyotin miioyyan olunmasi, istehsal va sati hacminin
mahdud1a~diri1masi, bazarln mtoo va istehlakqi qruplarlna g6ra
b61inmasina dair qeyri-qanuni razila~masi (fiffiqi miiqavilsi) olan kartelin
yaranmasinda maqsad silni amtoo (xidmat) qitligi yaratmaq, bazara giri§
imkanlarinl mohdudla~dirmaq va qiymat manipulyasiyasi vasitasil alava
galir a1do etmakdir. 0 da, qeyd edilmolidir ki, 6zinda hilquqi, iqtisadi,
statistik, bazar tahlili ama1iyyat-axtari va sair miixtalif foaliyyat elementlrini

* Azorbaycan Milli Elmlor Akademiyasinin Folsofo vo Hiquq Institutunun dissertanti, Baki

Dbvlot Universiteti Hiquq fakiltosi, Kommersiya hiququ vo Milki Proses kafedrasinin
miiollimi.
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birlo~diran gizli kartel s6vdolo~mosinin ara~dirilmasi mahiyyotca miirokkab
bir prosesdir.

I. Kartellarin imumi xarakteristikasi va tarixi
Masir tipli kartellarin formala~masi XIX asrin son riibiindon inki~af etmi§
61kolardo sonayenin yeni morholoya daxil olmasi ila alaqodar meydana galmi§
va ona qar~i ilk miivafiq qanunvericiliyin yaranmasi da, XIX asrin sonu XX
asrin birinci riibiino tsadiff edir. Tobii ki, buna qodor do, istehsal xiisusila do,
ticarotdo buna banzar miinasibotlar va miivafiq tonzimlama vasitalari
m6vcud olmu~dur.

Halo 1776-ci ildo siyasi-iqtisadin banisi Adam Simit (1723-1790-cl illor)
Londonda no~r olunmu§ be§ b6lmodon ibarat "Xalqlarin sarvatinin tabiati va

sabablari haqqlnda traktat" (qisa §akilda"Xalqlarin Sarvati") adli asarinda
mahz bu cir hallari nozora alaraq, qeyd edirdi ki, "Eyni ticarat sahasinda
Cahan adamlar, hatta aylanca va panliklarda bela, nadir hallarda bir araya
galirlar, ancaq bu gbrii~larda da damnpqlar ictimaiyyat aleyhina gizli
sbvdalama va ya qiymatlarin qaldirilmasi kimi birfirildaqla ba~a catir"'.
Kartellarin iqtisadiyyat ilyin zorarli, comiyyot ilyin iso qox tahlikli olmasinl
siibut edon qoxsayli va miixtlif istiqamotli tadqiqatlar m6vcuddur.
Kartellarin xisusiyyotlori va tosirlarini elmi §okildo ara~diran Edvard Meyson
kartellarin hatta b6yiik beynolxalq miinaqi4olaro sabob ola bildiyini nozora
alaraq, qeyd edir ki, "Kartellar Hitleri meydana pxardt, Hitler isa miiharibani

tbratdi. 2

Almaniya Federativ Respublikasinin Kansleri olmu§ (1963 - 1966-ci illor),
iqtisadqi alim Ludviq Erhard qeyd edirdi ki, "Almaniyanin iqtisadiyyat
tarixinda i~sizlorin sayi heq vaxt kartellorin qiqoklondiyi d6vrdoki qodor qox
olmayib. Kartellor homio a~agi hoyat standarti ilo mohdudla~mali olublar".3

1890-ci ildo AB*-da *erman akti ilo yaradilan ilk antiinhisar
qanunvericiliyinin 1-ci maddosido mohz qeyri-qanuni fiffiqi sazi~lor (trestlor)
ilo milbarizoyo aiddir. "Trestlar va sair ticarati mahdudla dlran qeyri-qanuni
davranilar; bu davranilara gbra caza" adli homin maddodo g6storih

"Mtixtalif tatlar arasinda va ya xarici bilkalarla ticarati va sahibkarliq
miinasibatlarini mahdudla diran trest va ya ba~qa formada birlik yaradan har bir
miiqavila va ya gizli sbvda qeyri-qanuni elan edilir. Bu madda ila qeyri-qanuni elan
edilmi istanilan miiqavilaya qoulan va ya har hansi birlik va ya gizli sbvdalamada
i~tirak edan har bir axs agir cinayat tbratmakda taqsirkar hesb edilir va buna gbra
mahkamanin milahizasina tRygun olaraq, agar o korporasiyadirsa 100 000 000

1 Adam Smith, An Inquiry Into The Nature And Causes Of The Wealth Of Nations.

Book IV, Part III, Chapter VIII, Para 49, s. 538 (Pennsylvania State University 2005)
2 Edward S. Mason, Cartels and American Security, in Controlling World Trade: Cartels and

Commodity Agreements, s. 280 (2008)

3 Ludwig Erhard, Wohlstand fur alle (Prosperity for all), s. 185 (Diisserdolf/Vienna, 8th
edition, 1964)
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dollaradak va ya digar axsdirsa 1 000 000 dollaradak carima va ya 10 iladak
azadliqdan mahrumetma va ya gbstarilan har iki nbv caza ila cazalandirdir".4

*erman Qanununun 1-ci maddosinin sanksiya hissasindon g6riindiiyi!
kimi, trest (kartel) tipli birliklorin yaradilmasinda hor hansi dir i§tiraka g6ro
kifayot qodor agir cozalar nozordo tutulmu~dur. Burada nozordo tutulan
cozalarin moblogi vo milddati tarixon bir neqo dofo dayi~dirilmi§ vo

agirla~dirilmi§dir. Maddodon o da aydin g6rilniir ki, Ai qanunvericiliyindon
forqli olaraq, AB*-in antitrest (roqabot) qanunvericiliyindo trest tipli fiffiqi
birliklorin yaradilmasinda i§tirak agir cinayot hesab edilir vo buna g6ro
cinayot cozasi nozordo tutulur. Yoni AB* antitrest (roqabot) qanunvericiliyi
trest tipli ifiqi birliklorin yaradilmasinda i§tiraki kriminalla§dirir.

AB*-in antitrest (roqabot) haqda *erman Qanununun 1-ci maddosi ilo
olaqodar onu da qeyd etmok lazimdir ki, burada Avropa Birliyinin
yaranmasina dair Roma sazi§inin (1957-ci il) indiki 101-ci maddosindon forqli
olaraq, qeyri-qanuni davranilarin n6vlori spesifik §okildo forqlondirilmir. Bu
mosolonin holli 6z oksini miivafiq mahkomo qorarlarinda (presedentlarda) vo

normativ sonodlordo tapir.
Diinyada ilk dofo AB*-da *erman aktinin birinci maddosi ilo nozordo

tutulan qeyri-qanuni ufuqi sazi~lor ilo mubarizoyo dair normalar daha sonra
Avropada vo dilnyanin digor regionlarinda qobul edilorok, yeni inki~af
morholosino daxil olmu~du. Hazirda bu sahodo beynolxalq vo regional

tokilatlar torofindon hazirlanmi bir sira prinsiplor, model qanunlar,
qaydalar vo sair m6vcuddur.

Almanca "kartell" (latinca "carta" - "sanad" s6zilniin monasinl dayi~mi§

formasi) s6ziindon olan "kartel" termini AB* qanunvericiliyindo (ingilisco -
"cartel") "industrial combination" (sonaye inhisarlarinin birlo~mosi) vo ya
"Trust" (Trest) terminlori ilo ifado olunur vo mona etibarilo miiassiso vo ya
tosorriffat subyektlorinin birlo~molori anlamina golir. Bu gun bir sira diinya
61kolarinin qanunvericiliyindo miivafiq miinasibotlari ifado etmok iiqiin
birba~a termin kimi istifado edilmoso do, "kartel"in hiiquqi vo iqtisadi anlami
bolli olmaqla, elmi vo populist odobiyyatda vo rosmi sonod vo ixilarda geni§
istifado olunur. Mosolon, "Antiinhisar foaliyyoti haqqinda" Azorbaycan
Respublikasi Qanununun 10-cu maddosindo bu cur munasibotlar "qeyri-
qanuni iifiiqi sazi~lar" kimi, ifado olunmu~dur.

Qeyd etmok lazimdir ki, II Duinya Mharibosinodaki bir sira inki§af etmi§
duinya 61kolarindo roqabot mihiti vo qanunvericiliyinin voziyyoti 6z milli
qalarlari olavo olunmaqla toxminon homin d6vr Almaniyasindaki kimi idi.
Bela ki, Yaponiyada biznes ailo vo qohumluq alaqolori asasinda
quruldugundan h6kumot uiqijn maliyyo vo sonaye nahanglari olan zaibatsular
vasitosilo 61kodo muhariboya meyilli mihit yaratmaq asan idi. "Zaibatsu"

4 15 U.S. Code § 1 - Trusts, etc., in restraint of trade illegal; penalty,
http://www.law.cornell.edu/uscode/text/15/1 (son baxi 12 okt. 2015)
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yapon s6zii olub, harfi manasi sonaye va maliyya biznesi konqlameratlarinm
ifado etmak ilfin istifado edilirdi. Onlarin gficfi iki diinya miiharibasi
arasindaki d6vrdo Yaponiya iqtisadiyyatinin ahamiyyatli hissasini nazaratdo
saxlamaga imkan verirdi.

Mioayyan tarixi §araiti va xiisusi iqtisadi voziyyoti nazara almaqla hamin
fikri Canubi Koreyada roqabot (antiinhisar) qanunvericiliyinin
formala~masina da §amil etmak olar. Burada da "Caebol"lar yapon
zaibatsulari, alman kartellari, amerika trestlari, fransiz va ingilis inhisarlari
kimi iqtisadiyyatda h6kmranliq edirdilar. Mahz Canubi Koreyadan
danidiqda qeyd etmak lazimdir ki, burada roqabot (antiinhisar)
qanunvericiliyinin formala~masina 61kado m6vcud olmu§ harbi-siyasi
garginlikla alaqadar bir qadar gec - XX asrin 60-ci illarindo ba~lamidir.

Beynolxalq va milli saviyyalarda foaliyyat g6starmosindon asili olmayaraq,
xarici hiiquq adabiyyatinda "kartel" termini asason mfiassisalarin a~agidaki
s6vdagar harakat va ya razila§malarini ifado etmak iiqfin istifado olunur:
* Qiymat miaiyyanla5dirilmsi kimi tanman iki va daha ox raqib tosarrilfat

subyektinin biri-biri ila bazarda m6vqe ugrunda raqabot aparmaq avazina,
birba~a va ya dolayisi ila miiyyan amtoo (xidmat) bazarinda qiymat
manipulyasiyasi (artinlmasi, azaldilmasi va ya sabit saxlanmasi);

* istehsal (xidmat) va/va ya tahcizat hacminin miaiyyanla~dirilmasi kimi
qiymatlandirilan iki va ya daha ox raqib tosarrilfat subyektinin miiayyan
amtoonin istehsalmm (xidmatin g6starilmosinin) va tachizatmm
mohdudla~dirilmasi vo ya qar~ismin alinmasi ilo olaqodar razila~masi;

* Bazarm b6li5diiriilmasi kimi qiymatlandirilan iki va ya daha ox raqib tosarrilfat
subyektinin 6z aralarmda biri-birinin miitarilarini va ya potensial mi~itarilarini
colb etmomok haqda razila masi (miitorilorin bfii5diiriilmosi) vo/vo ya
omtoonin (xidmotin) satimm orazi prinsipi ilzro aparnlmasi haqda razila masi
(orazi bi51gisii);

* Kollektiv boykot adlandirilan iki va ya daha ox tosarrilfat subyektinin, yeni
roqib irkotlorin miivafiq omtoo (xidmot) bazarma girmosinin
mohdudla~dirilmasi, vo onunla igiizar olaqolordon imtina (boykot) edilmosino
dair miqavilosi;

* Tender (misabiqo) s6vdolomosi (doloduzlu~u) adlanan, mioyyon bir irkotin
tenderdo qalib golmosi moqsodilo, digor irkot (vo ya irkotlor) arasmda
tenderdo i~tirak etmomok vo ya tender ilon sidni olaraq, daha olveri~siz
(mosolon, yiiksok qiymot) toklifil gxi etmolori vo bunun miqabilindo homin
tenderin noticosindon vo ya golocokdo ba~qa tenderlordon monfoot oldo
etmolorini nozordo tutan gizli sazi .

Avropa Birliyinin yaranmasma dair Roma sazi~inin indiki 101-ci maddosi
tosorriffat subyektlori arasindaki mioayyon nSv miqavilolori qadagan edir. Bu
ciir miinasibotloro ilk n6vbodo miivafiq omtoo bazarinda digor tosorriffat

subyektlorinin foaliyyotino vo istehlakqilarin seqimino miixtolif vasitolorlo
(qiymot, keyfiyyot, bazarlarm orazi,istehsal hocmi, istehlakqi qruplari vo sair
ilzro bblgosifi) birba~a monfi tosir g6storon qeyri-qanuni razila§malar aiddir.
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Ai qarqivasinda azad raqabat miihitinin va qanunvericiliyinin

pozulmasina g6ra qadagan edilan va caza tatbiq edilmasi nazarda tutulan hal
va harakatlarin tasnifati 101-ci maddanin 1-ci hissasinin dispozisiyasinda
aagidaki kimi verilmi§dir:
a) ah V ya sat Va yaxud digar ticarat drtlarina birba~a Va ya dolayi vasitalarla qiymat

mfidyyanladdirmak;
b) istehsal, bazarlar, texniki inki~af Va ya investisiyanl mahdudla dirmaq Va ya nazaratda

saxlamaq;
c) bazarlari Va ya tachizat manbalarini baltiidfirmAk;
d) eyni cfir mtiqavilalara miixtalif artlar tatbiq etmakla, digar ticarat partnyorlarina

alveri~siz raqabat raitiyaratmaq;
e) partnyorlarla xarakterina gara Va ya ticarat tacriibasina mfivafiq olaraq bu mtiqavilalarin

predmeti ila bagh olmayan daV ahdaliklarin qabulunu artlandiran mtiqavilalarin
baglanmas.

Ancaq yadda saxlamaq lazimdir ki, heq do bitin fifiqi razila§malar qeyri-

qanuni va raqabati mahdudla~diran deyil. Mahz bu dir hallarl nazara
alnaraq, Roma Sazi~inin 101-cimaddasinin 1-ci hissasinin dispozisiyasinin
tasiri altlna dijan bir qox miiqavilalar ijqijn hamin maddanin 3-61 hissasinda
istisnalar da nazarda tutur. Bela ki, "amtaa istehsahna, mahsullarin
Catdirlmasimn (yayilmasimn) yaxila~masina, texniki v iqtisadi inki~afa
v ya istehlakpya keyfiyyatli v daha ucuz qiymata mal (xidmat) alda etmaya
praityaradan:
a) sadalanan maqsadlara (atmaq uihin, mihassisalara zaruri olmayan kartel

mahdudiyyatlari tatbiq etmayan va
b) miiassisalara miayyan mahsullarin (xidmatlarin) ahamiyyatli hissasini

raqabatdan qorumaq imkant vermayan,
- miassisalar arasinda istanilan miqavila va ya miqavilalar kateqoriyasina,
- miiassisa birliklari tarafindan qabul edilmi istanilan qarar va ya qararlar

kateqoriyasna va
- istanilan raqabat siyasati va ya bu cir siyasatin miixtalifformalarina", 101-

ci maddanin 3-ci bandina asasan, bu maddanin 1-ci bandinda g6starilan
qadagalardan istisnalar totbiq edilir. Yani, 101-ci maddanin 3-ci bandinda
g6starilan hallar olduqda, miiassisalar (onlar arasmda miiqavilalar) hamin
maddanin 1-ci bandindo g6starilan qadagalardan azad edilir.6

II. Ufiiqi sazilara dair konsepsiyalar
Raqib tasarriffat subyektlarinin birga va razila~dirilmi§ harakatlarinin va

ya h6kmran m6vqeyda olan miiassisanin miiayyan cir zahiran (formal)

I Consolidated version of the Treaty on the Functioning of the European Union - Protocols -
Annexes -Declarations annexed to the Final Act of the Intergovernmental Conference
which adopted the Treaty of Lisbon: http://eur-lex.europa.eu/legal-

content/EN/TXT/HTML/?uri=CELEX:12012E/TXT&from=EN (son baxi 9 dek. 2015)

6 Treaty on Establishing the European Community (Consolidated Version), para. 2, Artide
101 (Rome 1957)
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qadagan olunmu§ davranl§ nilmayi§ etdirmosinin iqtisadi va miivafiq amtoo
bazarinda roqabot milhitina tasiri va ya qeyri-qanuni va qasdan edilmasi ila
alaqadarelmi fikirlarda, inki~af etmi§ 61kalarin aksariyyatinin
qanunvericiliyinda va tacriibsinda asaslandirilmi§ iki yana~ma nazarda

tutulmu~dur. Elmi adabiyyatda bu amillardan asili olaraq yaranan
vaziyyatlari "6z-6zMina" (latinca - "per se") va "sabablar qaydasi" (ingilisca -
"rule of reason") asasinda pozuntular adlandirilir va getdikca aksar Wfliqi va

§aquli sazi~larin qiymatlandirilmasinda onlara daha qox yer verilir.
"Oz-6zina" pozuntuqaydasi-pozuntunun miivafiq bazara faktiki tasirlari

va ya onu edan tasarrifat subyektlarinin niyyatlari haqda mifassal ara~dirma
aparilmasinl tlab etmir. Tasarriffat subyektinin "6z-6ziina" pozuntuya yol
vermi§ hesab edilmasi iqigin onlar tarafindan yalniz mijayyan n6v

davranl~lara yol vermasi kifayatdir.
Bu qayda tam (birmanali) olaraq, davrani~ln raqabat (antiinhisar)

qanunvericiliyini pozdugunu nazarda tutur va asasan iqtisadi baximdan
dayarli naticasi olmayan va raqabata ahamiyyatli zarar vuran miiayyan n6v
mahdudiyyatlara tatbiq olunur. Uzun illar alda edilmi§ tacriiba g6starir ki,
raqiblar arasinda miiayyan n6v miiqavilalar raqabat miihiti va istehlakqilar
uiqin o qadar zararlidir ki, bu cur davranl~lar tam qadagan edilmalidir. "Oz-
zina" pozuntu hesab edilan davranl~lara tasarriffat subyektlarinin har

hansi bir tasarriffat subyektini qrup halinda boykot etmasi, qiymat

s6vdagarliyi, tender daladuzlugu (s6vdagarliyi), miiqavila predmeti olan
amtaaya birba~a daxli olmayan alava main macburi §art kimi asas mala
qo~ularaq satilmasi, bazarlarin arazi, amtaa va istehlakqllar ilzra b6li1nmasi
kimi harakatlari bariz misal olabilar.

Qeyd etmak lazimdir ki, raqabat (antiinhisar) qanunvericiliyina asasan bu
cur davranmlarln "6z-6zMina" qanun pozuntusu hesab edilmasi iijqin har
hansi mijqavilanin olmasi talab olunur. Anlaylilna g6ra "miiqavila" bir
nafardan artiq §axsin birga harakatini talab etdiyindan, birtarafli (tak)

milstaqil biznes qararl mijqavila formasina olan talabi dogrultmur. Hamqinin,
miiqavila yalniz xiisusi bir formada olmaya, sanadla tasdiq edila, §ifahi
miibadila oluna va ya hatta davranmdan ixi edarak do meydana gala

bilar (masalan, raqiblar arasinda miitmadi g6riilarin ardinca darhal birga
(eyni dir) davranmlin ba§ vermasi).7 "Sabablar qaydasi" prinsipina asasan isa
formal olaraq ba§ vermi§ pozuntunun miivafiq amtaa (xidmat, i§) bazarinda
raqabatin qarlsmnn alnmasi va ya raqabata takan vermasi ila alaqadar
§artlarin macmusu mfayyanla~dirilir. "Oz- 6ziina" pozuntu vaziyyatindan
farqli olaraq, burada niyyat va motiv galacak naticalarinin proqnozla§-
dirilmasina miivafiqdir. "Sabablar qaydasi" tatbiq edilan hallarda qanun
pozuntusunun vaziyyati mfayyanla~dirilarkan miivafiq bazarin strukturu,

7Washington State, Office of the Attorney General, Guide to antitrust laws:
http://www.atg.wa.gov/guide-antitrust-laws (son baxi 9 dek. 2015)
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spesifik xiisusiyyatlri va sahibkarliq miihitina hartarafli, real va miimkiin
tasirlari, pozuntunun tarixi, iqtisadi, sosial, hiiquqi va sair aspektlari nazara
alnir. agar ara~dirilan davranl§ (amal) yalniz birtarafli manfoat aldo etmak
maqsadila bazarada raqabatin zoifladilmosina y6nalmi~dirso, bu sababsiz va
cozalandirilmali olan qanun pozuntusu hesab edilir. aks halda bu cdir
miqavilolara icaza verilir.

"Oz-Mziina" pozuntu hesab edilan hallardan (davranilardan) farqli olaraq,
"sabablar qaydasi" tatbiq edilan hiiquq pozuntularinda tasarriffat subyektlari

arasinda miiqavilanin raqabata va istehlakqiya tasiri tam aydin deyil va
miiqavila raqabata zidd, raqabat ybnilmlii va raqabat milhitina tasirsiz ola
bilar. Bu yana~maya asasan, davranl§ (s6vda) ya qeyri-qanunidir va "6z-
ziina" pozuntulardan daha geni§ qiymatlandirma talab etmir ya da davranl§

"sabablar qaydasi" kimi taninan yana§maya asasan qiymatlandirilmali va hal
ilzra zararin va faydanin tam nazara alnmasi va balansla~dirilmasi hayata
keqirilmalidir. agar mahkama (konkret ip baxan orqan - E.Q) miioyyan
etsa ki, miiqavilanin zarari faydasindan daha qoxdur onda bu hal ticaratin
(sahibkarliq foaliyyatinin) qeyri-qanuni mohdurla~dirilmasi hesab edilir.8

"Sabablar qaydasi"na asaslanan yana~madan ilk dafa 1911-ci ilda
"Standard Oil" i~i (12 ildan artiq davam etmi§dir) ila alaqadar, §irkatin
foaliyyatini qiymatlandirmak iiqiin AB* Ali mahkamasinin a~agi
mahkamanin qararin tosdiqlamakla yaratdigi presedentdo istifado edilmasi
qeyd olunur. Hamin vaxt bu qaydanin neca tatbiq edilmasi haqda alimizda
sahih silbutlar olmasina baxmayaraq, mahkamanin hakimi Uaytin bu cdir
davranilarin qiymatlandirilmasi iiqiin "sabablar qaydasi"nda yana§madan
istifado edilmasinin lazim oldugunu tasdiq etmi~dir.9

"Sabablar qaydasi"nin tatbiq dairasi geni§ olmaqla, qox sayda i~giizar
miiqavilolara §amil edilir. Bu cir miiqavilalara misal kimi hbkmran
sahibkarliq subyekti (va ya §irkatlarin qrupu) tarafindon tahcizat zancirindo
mahdudiyyatlar, tahcizat zancirindo ayri-seqkilik, miiayyan omtaoya satici
tarafindon ekskluziv yana~ma (davranl§, taklif) nazarda tutan hallari
g6starmak olar.

III. Kartellkrl miibariza
Avropa Ittifaqi son iyirmi ilda kartella miibarizani prioritet bir masala kimi

qar§iya qoymu~dur. Bu sahada faliyyat dinamikasinl xronoloji ardicilliqla
izladikda gbriirilk ki, ilbail a~kar olunan kartel pozuntularlnin sayi va bu cdir

qanun pozuntularlna g6ra tatbiq edilan sanksiyalarin hacmi getdikca artir.
Barasinda sanksiya qarari qabul edilmi§ §irkatlarin Avropa Komissiyaslnln

qararinl milbahisolandirmak hiiquqlari vardir. Lakin, Avropa adalat

8Yend orada
9 ApMenano 4. AnTiTpacr HpOTIB KoHKypeHUiH. ss. 119 - 120, 431 (Fep. c anrA.

A.KypieBa. M. <<HPHI/C3H, 2005)
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Mahkomosi vo Birinci instansiya Mohkomosinin tocribosino nozor saldiqda
molum olur ki, bu cir appelyasiya §ikayotinin tomin olunmasina nail olmaq
qox qotindir. Bir qayda olaraq, mohkomo corimolori logv etmir vo ya
Komissiya torofindon totbiq edilmi§ sanksiyalarin kiqik hocmdo
azaldilmasina nail olunmasi bu sahodo iddia torofi igiqin ugurlu bir mohkomo
i~i hesab edilir. Bunun sobobi kartel ara~dirmasi vo siibutetmo prosessinin

(faktlar vo dolillorin toplanmasi vo analizi, hilquqi vo iqtisadi tohlillor vo sair)
qox~axoli, qotin vo osasll olmasi vo Komissiyada qorar qobul edilonodok
miixtolif morhololordon keqorok doqiqlo~dirilmosidir.

Avropa Komissiyasi kartello miibarizonin tokmillodirilmosini daim
miivafiq qanunvericilik bazasinda islahatlarla birgo aparir. Bela ki, 2006-ci

ildo qobul olunmu§ qaydalara osason Ai miqavilosinin 101 vo 102-ci
maddolorinin pozulmasinda i§tirak edon §irkot ovvollor bu dir hiiquq
pozuntusu t6rotmi~dirso, ona minasibotdo corimonin hocmi iki dofoyodok
(nisbotdo 100%) artirilir. an qotin tohqiqat i~lordon biri olan kartelin

aqilmasini asanla§dirmaq ijqin komissiya qaydalarda bozi doyi~iliklor
aparmi§dir. Noticodo, kartelin aqilmasina §orait yaratmi s6vdolo~monin
i~tirakisi olan §irkotin hotta, corimodon tam azad olunmasinadok nozordo
tutulmu~dur.1° Son onillikdo daha mihim bir mosolo - Avropa Komissiyasi
torofindon toyin olunan corimo ovozino zororqokonloro kompensasiya
6donilmosinin tonzimlonmosi do, miizakiro edilmokdodir. Bu, mosolonin holli
Avropa ittifaqi miqyasinda ayrl- ayri §irkotlor vo istehlakqilar ijqiyn iqtisadi

cohotdon daha somoroli vo hilquqi baximdan odalotli olmaqla yana~l, ittifaqa
iizv 61kolor vo digor diinya 61kolori ijqiyn milli soviyyodo totbiqi lazimli olan
bir pesedent olardi. Homqinin, prosessual baximdan kartelin aqilmasina
maraqli olan toroflorin sayini artiradi.

Hazirki qaydaya osason, Avropa ittifaqi qorqivosindo kartel foaliyyoti
(m6vcudlugu) noticosindo zoror qokmi§ hor hansi mioissiso vo ya
ford kompensasiya almaq igiqin iizv 61kolorin (milli) mohkomolorino miiraciot
edo bilor. Milli mohkomolordo hoyata keqirilon prosesual horokotlor vo
mioyyonlodirilon kompensasiya moblogi Komissiyanin toyin etdiyi
corimodon olavodir (miistoqildir). Zororlo olaqodar mohkomonin qorarlari
xobordaredici (qokindirici) xarakter da~isa da, onun osas moqsodi roqaboti
mohdudla~diran horokotloro g6ro, zororqokono ovozin 6donilmosi vo ya
zororo g6ro kompensasiya hiiququnun qorunmasindan ibarotdir.

Kartellorin vo h6kmran m6vqedon sui-istifadonin sahibkarliga vo
istehlakqilara ciddi ziyan vurur. Ai qanununvericiliyino osason, Al-nin
roqabot qanunvericiliyinin pozulmasindan zoror qokmi§ hor bir §oxs tam
kompensasiya hilququna malikdir. Buna baxmayaraq, milli mohkomoloro bu

10 Guidelines for setting fines, Guidelines on the method of setting fines imposed pursuant to

Article 23(2)(a) of Regulation No 1/2003, http://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=URISERV:126118 (son baxi 9 dek. 2015)
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moqsodlo qox az miiraciatlar olnur. Bu xiisusan kiqik sahibkarlar va

istehlakgllar iiqiin qatindir. Elo buna g6ro do 2007 - 2013-c/ illar arasindaki
d6vrdo Komissiya torafindon a~kar edilon pozuntulardan zorarin 6donilmosi
ila alaqodar yalniz 25 faizi iizra miliki qaydada iddia qaldirilmi§dir ki, bunlar
da asason b6yiik §irkatlar torafindon edilmidir.11

Buna g6ro do, antiinhisar qanunvericiliyinin pozulmasi ila alaqodar
daymi§ zorarin 6donilmosi il/in miiraciat prosesindo m6vcud qatinliklari
aradan qaldirmaq va qaydalari takmillo~dirmak moqsodila Ai-nin Roqabot
iizra Ba§ Direktorlugunun taklifi asasinda Komissiya 2013-ci ilin iyul ayinda
24 maddadon ibarat "Antinhisar Zorarlari ila alaqodar foaliyyotizro Direktiv"
qobul etmi~dir. "Bu Direktivin matni 17 aprel 2014-ci ildo Avropa Ittifaqinin
Parlamenti va *urasi arasinda razila§dirilib" 12 va yekun qobulu il/in Nazirlor
*urasina g6ndarilmi~dir.
Bu Direktiva asason:
* zarargakan ham faktiki itkiya, ham do buraxilmimonfooto g6ra tam

kompensasiya ala bilar;
* iddia qaldirmasi iig/in mtiddatlarin daqiq qaydalari va kifayat qadar vaxt

miiayyanla~dirilmakla zarargakmilara daha geni* imkanlar tomin edilir;

* malumat veran kartel i~tirakgisma qar~l mijlki qaydada mahkamodo iddia
qaldirilarkan onlarm masuliyyatini yiingilladiran bazi zomanotlar nazardo
tutulur;

* pozuntunun dolillarla siibut edilmasi 6htaliyi arizainin iizarindon g6tilriilir;
* zararqakanlar iio{in mtivafiq dolillor daha da alqatan olur va moxfi

* malumatlarin lazimi saviyyada qorunmasi tomin edilir va sair.
AB*-in roqabot (antitrest) qanunvericiliyi kartel s6vdalaomolarino

miinasibotdo daha kaskindir. Bu ciur muinasibotlardo §iibholonilon
miiassisolardo axtari, telefonlarin dinlanilmosi, §oxsi kompyuterlarin
yoxlanmasi, §iibholi pxslorin dindirilmosi AB* roqabot orqanlari torafindon
hoyata keqirilan adi harokatlardir. Son on ildo bir qox Ai iizvii 61kolari do AB*-
in bu tocrilbasini totbiq etmaya imkan veran miivafiq qaydalar qobul etmi~lor.

Cozalarin kaskinliyi ila do, AB* antitrest sistemi forqlanir. Buraya, b6yiik
hacmdo corima va maliyyo sanksiyalarinin totbiqi, muiassisolora va

istehlakgllara daymi§ zorarin 6donilmosi, cavabdeh §irkatlara roqabot
miihitindo pozulmu§ tarazligi borpa etmak va saxlamaq moqsodila miioyyon
harokatlarin edilmosi (vo ya edilmomosi) ila bagll miuxtalif g6stori~lorin
verilmosi va 6hdoliklarin qoyulmasi, habela miivafiq hilquq pozuntusuna yol

11 Alexander Italianer, Introduction, The European Antitrust Review 2015,
http://globalcompetitionreview.com/reviews/62/sections/211/chapters/2460/ (son baxi 9
dek. 2015)
12 Antitrust: Commission proposal for Directive to facilitate damages claims by victims of
antitrust violations - frequently asked questions http://europa.eu/rapid/press-
releaseMEMO-14-310_en.htm (son baxi 9 dek. 2015)
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vermi§ §oxslorin (an niifuzlu §irkatlarin rahbarlari va menecerlari va h6kumat
rosmilori do daxil olmaqla) azadliqdan mohrum edilmosi kimi coza n6vlori
daxildir. Problemin ciddiliyini 6no qokorok, "AB* h6kumoti 2004-ci ildo
mfiossisoloro totbiq edilon maksimum corimoni 10 miliyondan 100 miliyon
dollara, hobs cozasini iso 10 ilodokartrdi". 13

IV. "Leniency" (Giizat) Proqrami
Kartel s6vdolomolorinin a~kar edilmosi vo ara~dirilmasi i§indo, inki~af

etmi§ 61kolordo geni§ yayilmi§ "Leniency" (giizo~t, ofv) Proqrami xilsusi
ohomiyyoto malikdir. Bu proqramin mahiyyoti, hiiquqi bazasi, totbiqi,
institutsional tomninati, 61kolor iizro forqliliyi vo sair, 6zliindo geni§

miizakiro vo ara~dirmalarin m6vzusudur. Lakin, qisa olaraq, bu proqram
haqqinda onu demok olar ki, burada, gizli kartel s6vdolomosinin, qarisinin
alimasi, aqilmasi, noticosinin aradan qaldirilmasi moqsodi ilo, vaxtinda bu
hilquq pozuntusu haqda roqabot orqanina lazimi molumat vermi§ homin
kartelin i~tirakisi olan §irkotloro miinasibotdo coza (osason corimo, maliyyo
sanksiyalari, mioyyon horokotlorin edilmosi (vo ya edilmomosi), azadliqdan
mohrumetmo vo s) totbiq edilorkon gizotlorin edilmosini nozordo tutur.

Homqinin, Giizo~t Proqrami karteldo i~tirak etdiklori ilyijn miiossiso vo ya
§oxsloro totbiq edilon cozalarin bu horokotlorini dayandirmalari vo
ara~dirmaninin aparilmasinda hiiquq-miihafizo orqanlari ilo aktiv
omokdaliq etmolorinin ovozindo tomin edilon giizo~t qaydalarini
mioyyonlodirir.
Bu qaydalar ilk dofo AB* adliyyo Nazirliyi torofindon 1978-ci ildo qobul
olunmu§, 1993-cdi ildo iso tokmillodirildikdon sonra daha da geni§ totbiq
olunmaga ba~almidir. AB*-in ardinca diinyanin bir sira 61kolori kartellorin
a~kar olunmasinda bu Proqramin somoroli foaliyyotini nozoro alaraq onun 6z
qanunvericiliklorino uygun modellorini hazirlayib totbiq etmoyo ba~ladilar.
Avropa Kommisiyasi ox§ar Giizo~t Proqrami modelini ilk dofo 1996-ci ildo
qobul etso do, onun Ai-yo iizv olan 61kolor arasinda daha geni§ yayilmasi bu
proqramin 2003-ci ildo islahatindan sonra balladi. Hazirda demok olar ki, Ai
61kolorinin hamisinin milvafiq qanunvericiliyindo Giizo~t Proqraminin
implementasiya olunmu§ uygun modellori foaliyyot g6storir.

Bu gin antiinhisar (roqabot) siyasotinin miihiim foliyyot saholorindon biri
kartellorin tohqiqidir. Bu istiqamotdo beynolxalq kartellorlo miibarizo
miihiim yer tutur. Bu dir kartellorlo daha somoroli miibarizo miixtolif
61kolorin bu sahodo qanunvericiliyinin tokmillodirilmosi vo uygunla~dir-
ilmasini zoruri edir. Bu zoruroti nozoro alaraq, iqtisadi amokdaliq vo Inki~af
To~kilati (iaIT), Beynolxalq Roqabot *obokosi (BR*), Avropa Roqabot
*obokosi (AR*) kimi bir sira beynolxalq, regional vo ixtisasla~mi tokilatlar

13 Antitrust Enforcement Priorities And Efforts Towards International Cooperation At The

U.S. Department Of Justice, http://www.justice.gov/atr/speech/antitrust-enforcement-
priorities-and-efforts-towards-international-cooperation-us (son baxi 9 dek. 2015)

- 79 -

Dekabr 1 2015 Raqabot hiiququ



torafindon do Giizo~t Proqramlnin eyni moqsodli, mahiyyotca yaxin, lakin
forqli modellari hazirlanmidir.

Ham AB*, ham do Ai-nin kartellarla miibarizoyo dair qanunvericiliyi rosmi
ara~dirma ba§layanadak va ya sonra laziml molumatlarl veran miassis1lara
(vo ya §oxsloro) miinasibotdo cozalarln yingillo~dirilmosi nozordo

tutulmu~dur. agar alaqodar tosoriffat subyektlri (vo ya §oxslr) miivafiq
orqanlarin halo molumati olmadigi qeyri-qanuni foaliyyot haqda xabor
verdikdo cozalari daha yiingiil olur va ya tamamila cozadan azad olunurlar.
AB*-da iso ara~dirmanl aparan orqan ilyiin tamamila yeni olan va tosorifat
subyektlorina (vo ya §oxsloro) ittiham irali siirmaya imkan veran ahomiyyotli
molumatlar sonradan toqdim edildikdo do cozanin tam giizo~t (ofv) edilmosi
miimkiindiir. Sonradan toqdim edilon molumatlara miinasibotdo
ara~dirmanl aparan orqan onlarin mahiyyoto uygun, ara§dirmanin gedi§ini
suratlandiron, doqiq va ahomiyyotli olmasinl tlab edir. Giizo~t Program1 son
20 ildo diinya 61kolari arasinda xiisusila, geni§ yayilmaga ba§lamidir. Son
illor *orqi Avropa va Conubi Amerika 61kolarindo miivafiq qanunvericilik va
institutsional islahatlar va gizot proqramlnin totbiqi noticasindo oldo edilon
miisbat yekunlar bu tocriibanin 6ziinii neco dogrultmasina an yax~i misaldir.
Lakin, bu proqramin ytiz faiz effektli va qisursuz olmasi demak deyil. Buna
g6ro do, hor bir 61kanin yerli xiisusiyyotlori nozora alnmaqla, sona qodor
i~lonmi§ qaydalar olmalidir. aks halda tocriibo bu sistemin qox da, samorali
olmadigin g6starir.

Roqabot sahosindo siyasatin imumi istiqamotlari 24 oktyabr 1993-ci il
A~qabad miiqavilosi ila yaradilmi§, Antiinhisar siyasati iizro d6vlotlorarasi

*ura torafindon kordinasiya olunan Miistoqil D6vlotlor Birliyi (MDB)
61kolarina goldikdo isa, burada kartello miibarizoyo dair g6staricilar ya yox,
ya da, qox a~agi saviyyododir. Son 10 ildo MDB 61kolarindo roqabot miihitinin
saglamla~dlrllmasl istiqamotdo miayyon iralilayi~lor edilso do, bu lazlm

olandan va milasir qabaqcil tocriibodon qox uzaqdir. Post-sovet makaninda,
bu guin Avropa Ittifaqlnin iizvii olan Baltikyanl 61kolari bu sahado hiiquqi
va to~kilati islahatlar, qanunvericiliyin va yeni innovasiyalarin (giizo~t
proqraml da daxil olmaqla) totbiqi va kadr hazirligi noticasindo azad
iqtisadiyyatin horokotverici amili olan daha ugurlu roqabot miihiti yaratmaga
nail olmu~lar. Son illor, Latviya va Litva respublikalarlnin hor birindo orta
hesabla hor il 5 - 6 real kartel s6vdolo~mosi a~kar olunur.

Natica
AB* va Ai 61kolarinin kartellarin ara~dirilmasi ila bagll giizo~t (ofv)

qaydalarinl, bu sahado nozori biliklor va totbiqi tocriibodon golon faktlari
nazardan keqirdikdo g6riiriik ki, bu ciir proqramlarin kartellarla miibarizodo
antiinhisar orqanlarlnin alindo takmil bir vasito olmasi iiyn burada an azi
a~agidaki ilkin §ortlarin olmasi vacibdir:
0 Qabul edilmi qaydalar potensial arizaini malumat vermaya havaslandirmak iiqiin
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miimkiin qadar naticdlarinin qiymatlandirilmasinda proqnozla~dirila bildn Vaavtomatik
olmalidir;

* Mdlumat veranin, kartelda aparici irkatin (subyektin) Va digar i~tirakqilarin
savdaladMda rolu daqiq miyyanlddirilmdlidir;

* Mdlumat veranlar ardicilia, mdlumatin dhamiyyatina Va ara~dirmanin miixtdlif
marhdldlarinda davranizlarina gara farqlandirilmdlidir;

* Ilk mdlumat verana cazalarin b5yiik hacmda yiingiillddirilmasi (afvi) ham ara~dirma
ba~lamasinaddk, ham da sonraki vaxta verdiyi mdlumat iiqiin tamin olunmalidir;

* Cazalarin qisman yiingfilladirilmasi (afvi) istintaqa sonradan miiraciat edarak kifayat
qadar dayarli mdlumat veranlara da tamin edilmdlidir;

* Giizat (afv) tadbirlari irkatlarla yana~i axslrd da amiledilmdlidir;
* Mdlumat veran tasarriifat subyektlarina vurulmu zararin adanilmasi ila dlaqadar azal

iddialardan (tdlablardan) miidafia olunmalidir;
* Mdlumat veranin axsiyyati miimkiin qadar gizlisaxlanmalidir;
* Mdlumat veranlarin, xiisusanfardlarin miikafatlandirilmasi da ndzarda tutulmalidir.
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ilham Ziilfiiqarh*

Raqabat hiiququ:
Honkmran movqedan sui-istifada

Annotasiya
Mdqalda aq bazar iqtisadiyyatmm dhdmiyydtli hiiquq sahdalrinddn olan rdqabdt
hiiququnda hbkmran mbvqe anlayi i, onun miidyyan edilmasi meyarlarl v ondan sui-
istifada hallar yer almiudir. Hkmran mbvqe, ondan sui-istifada, hbkmran mbvqeyi
miidyyan edan meyarlar, raqabat miihitini pozan digar hallar beyndlxalq praktikanin,
miixtdif blkdalrin, o ciimladan Azarbaycanm raqabat hfiququ sahasinda nazarda tutulan
normalarm v Avropa Komissiyasmm vermi oldugu qararlarin timsalnda tahlil
edilmi~dir.

Abstract
The article is dicussing the definition of dominant position, criteria to determine it and abuse

of it in competition law, which is one of the most important field of law in open marketing
business. Dominant position, abuse of it, criteria of determining dominant position and
cases, which break the atmosphere of competition, are analyzed in the example of
international practice, legal norms of Azerbaijan Republic and other countries, decisions of
Commission of European Communities.

Giri§
lassik iqtisadiyyat nazariyyasina asason bazar iqtisadiyyatinin asas
subyektlori hesab ediln tosarrifat subyektlorinin maqsadi an

yiiksak monfoat ldo etmakl? yani: a) an keyfiyyotli mah va ya

xidmati; b) an az xarcl istehsal edarok; c) an yfiksak qiymoto va maksimum

miqdarda satmaqla roqabot etmakdir. Tam roqabot bazarlarinn miihiim
xilsusiyyatl1rindan biri tosarriffat subyektlorinin bazara giri§-ixillarmnn
sarbast olmasidir. Bu xiisusiyyat tomin ediln sarbast roqabot miihitinda
biitiin tosarrifat subyektlorinin 6z maqsadlrini realla dirmaqdan 6trii bir-
biril roqabotdo yeni fisul va texnologiyalar totbiq etmosini, 6z istehsalat
xarclrini minimuma endirmaya qalimasim zoruri edir va iqtisadi maqsad
olan mohdud resurslardan samarali istifado edilmosina nail olunur, bu da
d6vlatin iqtisadiyyatim fimumi halda inki~afa aparir

Uzun miiddatdir ki, biitiin diinyada totbiq edilan bu sistemin zamanla
hilquqi tonzimlonmaya ehtiyaci olan problemlari ilza ixmidir. Bela ki, bazon
tosarriffat subyektlari an yiiksak monfoati aldo etmak maqsadlarina bir-
birlarila roqabot aparmaqla qatmaq avazina, roqaboti mohdudla diraraq, ya
da tamamila aradan qaldiraraq, kartella~ma va ya inhisarla~ma vasitasila
qatmaq arzusunda olurlar. Natica olaraqsa, hadaflanan iqtisadi inki~afin
tomin edilmosindo qatinliklor yaramr. Bu sababla bazar iqtisadiyyati sistemini
totbiq edon 61kolor bazardaki roqabot milhitini qorumaq maqsadila
qanunvericilik normalari i~loyib hazirlamilar. Amerika Birlo~mi§ *tatlarinda

* Baki Dbvlot Universiteti Hiquq fakiltosi, 4-ci kurs, 1418A qrup tolobosi
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(AB*) trest aleyhinaI 1890-ci ilda qabul edilan "Sherman Act", 1914-cfi ilda
"Clayton Act", 2 1957-ci il Avropa Iqtisadi Birliyinin (AIB) qurucu miiqavilosi
olan "Roma miiqavilasi", Ingiltarada 1973-ci ilda qabul edilan "Fair Trade
Act" 4 kimi qanunlarda nazarda tutulan raqabat qaydalari, bazar iqtisadiy-
yatinda yaranan problemlarin aradan qaldirilmasina dastak mahiyyatli
qaydalar olmaqla yana~i raqabat milhitinin qorunmasina va bazar iqtisadi
mexanizminin diizgiin i~lamasina xidmat edir.

Azarbaycan Respublikasinda raqabat hiiququnun zaif inki~af etmasi planli
iqtisadiyyatin hakim oldugu SSRI d6vlatinin tarkibinda uzun miiddat
qalmasindan irali galir. Bazar iqtisadiyyatinda raqabat milhitinin qorunmasi
ila bagh hazirki qanunvericilik normalarinda - AR Konstitusiyasinda,
"Antiinhisar faaliyyati haqqmda", "Tabii inshisarlar haqqmda", "Haqsiz
raqabat haqqmda", "istehlakqilarin hiiquqlarinin qorunmasi haqqmda"
qanunlarda va digar normativ aktlarda, elaca do hiiquq adabiyyatlarinda
raqabat hiiququ ila bagh tam formala~mami, sistemsiz qaydalar, fikirlar
m6vcuddur.

Raqabat hiiququ sahasinda aparilan tadqiqatlarda iqtisadi nazariyyalarin
son d6vrlarda aktualligi daha da artmidir. Bela m6vzular iqarisinda raqabat
huiququ tanzimlamalarinda markaz m6vqeya sahib olan tasarrufat
subyektlarinin bazar gicil, bazara giri§ manealari, geri qaytarilmayan xarc
tez-tez i~ladilan ifadalardir. Raqabat hiiququnun asas maqsadi bu elementlari
6ziinda ehtiva edan sistemlarda raqabatin yaranmasi va maneasiz i~lamasi
iqin alveri~li paraitin yaradilmasldir Bunun iqin bazara giri§-qlxl§

manealarinin vaxtinda miaoyyan edilmasina va qar~ismin alnmasma
istiqamatlanmi§ tadbirlar g6rmak balica vazifadir.

Raqabat miihitinin pozulmasi hallarindan biri kimi bazarda amtaalarin
tadaviliina ahamiyyatli tasir eda bilan bazar subyektlarinin 6z
m6vqelarindan sui-istifadasi ixi edir. Bela pozulma h6kmran m6vqedan

1 The Antitrust Laws, FTC, https://www.ftc.gov/9tips-advice/competition-guidance/guide-
antitrust-laws/antitrust-laws (son baxi 17 noy. 2015)
Sherman Act 1890, AB -da trest aleyhina (yani anti-monopoliya) qabul olunmu ilk
qanundur. Trest (monopoliya) yaratmaq va bu maqsadla gizli sbvdalamaya girmakla azad
ticaratin aparilmasim angallamak cinayat hesab edilmi~dir.

2The Clayton Ad works with the Sherman Ad to improve business practices,
http://www.antitrustlaws.org/Clayton-Act.html (son baxi 17 noy. 2015)
AB -da german aktim bir qadar yum~aldan va raqabati boyik o lida mahdudla~diran
cohdlari qadagan edan qanundur. Bazardaki imumi mahsulun asas hissasini istehsal edan
tasarruffat subyektlarinin inki~afmm nazarat altina alnmasi maqsadila qObul edilmi~dir.

31957-ci ildo Almaniya, Fransa, italiya, Bel(ika, Niderland va Luksemburq tarafindan
insanlarm, amtoonin, xidmat va kapitalin sarbast harakatina mane olan bitin manealarin
lavi barada baglanm beynalxalq muiqavila.
4Fair Trading Act 1973, chapter 41, http://www.legislation.gov.uk/ukpga/1973/41 (son baxi
17 noy. 2015) ingiltarada 1973-cii ildo qabul edilmi va istehlakqilarin huiquqlarinin

qorunmasina ybnalmi~dir.
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sui-istifado adlanir. Moqaldo h6kmran m6vqedon sui-istifado noticasindo
yaranan problemlrdon vo onlarin hllindo hansi metodlarin tsirli
olmasindan s6hbot aqilacaq.

I. H6kmran m6vqe anlayll va

onun miiayyan edilma meyarlarl
A. H6kmran M6vqe anlayi i
"Antiinhisar foaliyyoti haqqinda" Azorbaycan Respublikasinin

Qanununda5 h6kmran m6vqe anlayi§i "tosorriffat subyektinin 6z iqtisadi
potensialinin ilstiinliiyiino asaslanaraq roqaboto hlledici tosir g6starmaya
imkan veron vo bununla da bazarin digor i~tirakqilarinin bazara daxil
olmasini atinl~diran miistasna voziyyoti" kimi qiymotlandirilib. Eyni
zamanda bazar payi 35%-dan vo ya qanunvericilikla miiayyon olunmu§ digor
hoddon6 qox olan tosorriffat subyekti h6kmran m6vqe tutmu§ hesab edilir.

amtoo bazarinda heq bir roqibin olmadigi, resurslarin ldo edilmosi,
mallarin (i~lrin, xidmatlarin) satilmaq imkanlarinin mohdud oldugu, bazara
giri~do maneolrin, gizo~tlrin vo ya ba~qa sobablrin m6vcudlugundan
digor subyektlrin bazara daxil olmasina qatinliklr yarandigina g6ro
miaoyyon tosorriffat subyektinin (subyektlrinin) tosirli roqabotl
qar§ila~madigi §oraitdo miivafiq amtoo bazarinda amtolarin todaviliiniin
fimumi qaydalarina (§ortlrino) hlledici tosir g6storo bildiyi miistasna
voziyyot h6kmran m6vqe hesab edilir. 7 Bu anlayi§ roqabot mocallsi

layihosino olavo ediln 17.1-ci maddodo nozordo tutulmu~dur.
H6kmran m6vqedo hesab edil bilmosi ilyijn tosorrilfat subyekti 6zbaina

horokot etmokl miistoqil §okildo bazari idaro etmolidir. Bu voziyyot
inhisarqiliq kimi baa d iilmomolidir. Hor no qodor inhisargliga ox~asa da
h6kmran m6vqe il inhisarqiliq forqli anlayi~1ardir. inhisarqiliqda bazarda
yalniz bir tosorriffat subyekti foaliyyot g6starir vo tobii olaraq o, h6kmran
m6vqedo hesab edilir. inhisargmigin olmadigi birdon qox tosorriffat
subyektinin foaliyyot g6stordiyi bazarlarda da h6kmran m6vqedo olma
voziyyoti m6vcud olur. Bir digor anlayi§ iso bazarda lider voziyyotdo
olmaqdir. Bu anlayi§ da h6kmran m6vqedon forqlndirilmolidir. Bazarda
lider olan tosorriffat subyekti adoton bazarda foaliyyot g6storon digor
subyektlrin foaliyyotini nozoro alaraq horokot etdiyindon bazar §ortlarini
miistoqil olaraq miiayyon etmok iqtidarinda olmur. Halbuki h6kmran m6vqe
miioyyon bazardaki bir vo ya birdon qox tosorriffat subyektinin roqiblarindon

I Antiinhisar faaliyyati haqqinda Azarbaycan Respublikasinin Qanunu, 4 Mart, 1993, 4-ci
madda
6 Eldar Qocayev, Antiinhisar (Raqabot) Qanunvericiliyinin Muiqayisoli Tahlili (26 yanvar,

2013) "Bank, sigorta, lizinq, qeyri-hbkiimdt tdqaiidfondlari xidmdtldri bazarinda maliyyd
tasisatlarinin payi 25%-ddn ox olduqda, qiymatli kagizlar bazarinda qiymatli kagizlari idaraedanin
payi l %-dan ox olduqda"
7Yend orada
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va m itarilarindan asili olmadan miistaqil harakat edarak qiymat, talab,
taklif, istehsal miqdari kimi iqtisadi parametrlari m iayyanla~dira bilma
iqtidaridir.
Avropa Komissiyasi United Brands' i~i ila bagli qixardigi qararinda h6kmran
m6vqe sayila bilan vaziyyati miiayyan etmi~dir. Qararda "raqiblarindan,
mfitarilarindan, mal g6ndaronlarindon va istehlakqilarindan ahamiyyatli
daracada miistaqil olan milvafiq bazardaki effektiv raqabatin davam
etmasina manea t6rada bilan iqtisadi giica sahib tasarriffat subyektlorinin"
m6vqeyi hakim m6vqe hesab edilir. Tuirk qanunvericiliyinda9 h6kmran
m6vqeya "miiayyan bazarda bir va ya daha artiq tasarriffat subyektinin,
raqiblarindan va istehlakqilarindan miistaqil olaraq qiymat, taklif, istehsalat,
bazara qixarilan mal miqdari kimi iqtisadi parametrlari miiayyan etma
gici" kimi anlaya§ verilmi~dir.

Umumilikda miivafiq bazarda har hansi bir tasarriffat subyektinin hakim
m6vqe vaziyyatinda olub-olmamasinin diizgiin tayin edilmasi hakim
m6vqenin miiayyan edilma 6lyfisi olan meyarlarin tahlili naticasinda hall
olunur. ilk olaraq milvafiq bazarin miiayyan edilmasi vacibdir. Bununla bagli
Avropa Komissiyasinin Continental Can1" i~i ilzra qixardigi qararinda, hakim
m6vqenin yalniz mfiayyan bir bazarda m6vcud olmasina va bu bazarin tayin
edilmasinin vacibliyi vurgulanmidir.

H6kmran m6vqenin mijayyan edilma meyarlarina keqmazdan avval
bazara giri§ manealari, texnoloji iistiinlhik, aqli miilkiyyat va patent hilquqlari,
yiiksok investisiya xarci, tasarriffat subyektinin m6vcud olan lakin istifada
edilmayan istehsalat hacmi (istehsal potensiali) kimi anlayilara toxunmaq
yerinda olardi. Sadalanan bu anlayi~lar raqabat hilququnda h6kmran
m6vqenin mijayyan edilmasi ila six bagli olub, onun sorhadlarinin daha
diizgiin tayin edilmasina §arait yaradir.
(a) Bazara giri manealari - bazara giri§ manealari tarif normalari,

normadan kanar tanzimlamalar va digar inzibati tonzimlamolardan
yaranan beynalxalq ticaratin normal inki~afina tasir g6staran miixtalif
siyasi va hiiquqi todbirlari ifada edir. Bela manealarin asas xiisusiyyati
miivaqqati xarakter da~imamalaridir. Bazara giri§da manealar yaradan
todbirlar Umumdiinya Ticarat Ta~kilati (UTT)/Tariflor va Ticarat ilzra

8judgment of the Court of 14 February 1978, United Brands Company and United Brands
Continental BV v Commission of the European Communities, Chiquita Bananas, Case 27/76,
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:61976CJ0027&from=EN
(son baxi 22 noy. 2015)

9 4054 sayli Rekabetin Korunmasi Kanunu, madde 3
10 Judgment of the Court of 21 February 1973, Europembalage Corporation and Continental
Can Company Inc. v Commission of the European Communities, Case 6-72, http://eur-
lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:61972CJ0006&from=EN (son baxi
23 noy. 2015)

- 85 -

Dekabr 1 2015 Raqabot hiiququ



Ba§ Sazi§ (GATT) kimi qoxtorafli, regional va ya digar ikitarafli ticarat
miiqavilalarinda nazarda tutulan qaydalara zidd todbirlardir.

(b) Texnoloji iistiinliik, dqli miilkiyydt vd patent hiiquqlari - bazarda
m6vcud olan bir tosarriifat subyektinin texnologiya cohotdon digar
subyektlordan roqabot olunmayacaq saviyyada iistiinliiyiiniin olmasi,
homqinin faydali model/patent kimi qanuni inhisar hiiququ yaradan
oqli miilkiyyat hiiquqlarinin bir qoxuna sahib olmasi bazara yeni
subyektlorin giri~inda qatinlik yarada bilar. Bu mosala ila bagh Avropa
Komissiyasi Michelin11 va Tetra Pak12 i~lori iizra verdiyi qorarinda
avtomobil §ini istehsali va maye qidalarm qabla dirilmasinda istifado
edilan sistemi yiiksak texnologiya kimi qiymotlandirdiyindon bazara
giri§ maneasi hesab etmi~dir. Antiinhisar foaliyyoti haqqmda qanun
patent-lisenziya inhisarqiliginin 5 §artini miiayyan etmi~dir. Bu §Drtlar 3

miivafiq mtoo bazarinda patent va lisenziyalar iizarinda inhisar
hiiququndan sui-istifado edon idaroetma orqanlarmin va tosarriifat

subyektlorinin qeyri-qanuni foaliyyotini sociyyalandirir. Lakin
qanunda oqli miilkiyyat hiiquqlari ila bagh heq bir norma nazarda
tutulmamildir. Cqli miilkiyyat hiiquqlari miitlaq hiiquqlardir va 6z
sahibina miiayyan miuddat arzinda oqli mahsulu ila bagh yalniz ona
maxsus olan miiayyan maddi va manavi hiiquqlarin tominini
§ortlandirir. aqli miilkiyyat hiiquqlarinin yaratdigi bela inhisarqi
xiisusiyyat naticasinda hamin hiiquqlara sahib olan §oxs hiiquqlarin
aid oldugu saho iizra ba~qalarmin bu hiiquqlarin mozmununu to~kil
edon patentdon, faydali modeldon, sonaye niimunalarindan va ya
asarlardan istifado etmosini mohdudla dira bilar.

(c) Bazara giri~dd yiiksdk investisiya - bazara giri§ ijqin qox yiiksak
investisiya xarcinin talab olundugu bazarlarda tosarriifat subyektinin
h6kmran m6vqedo sayila bilmosi ijqin nisbatan daha a~agi bazar
payina (35%-40% kimi) 4 sahib olan, lakin mansub oldugu qrup

11 Judgment of the Court of 9 November 1983 http://eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX:61981CJ0322&from=EN (son baxi 24 noyabr 2015)
12 Judgment of the Court of First Instance (Second Chamber) of 6 October 1994 - http://eur-
lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:61991TJ0083&from=EN (son

baxi 24 noy. 2015)
13 Antiinhisar foaliyyoti haqqinda Azorbaycan Respublikasinin Qanunu, Baki, 4 Mart 1993,
12-ci maddo "Bu drtldrd patent sahibinin ondan istifadd etmdmdsi v bu patenta lisenziya
vermdkddn dsassiz imtina etmdsi, lisenziya alanin texniki siyasatinin mdhdudla~dzrzlmasz,
lisenziyala~dzrzlmz texnologiyanin lisenziya alan tardfindan manimsanilmasinin
mdhdudlaFdzrzlmasz, lisenziya alanin kommersiyafaaliyyatinin mdhdudla~dzrzlmasz, lisenziya sahibi
tardfindan lisenziya satilarkdn onun haqqznzn bddnilmdsi rejiminin sartlaFdirilmasi daxildir"
14 Qocayev, "Qabaqczl beyndxalq tdcrbd yalnz konkret bazar payinz 35% kimi a~ag bir hddi
hkmranliq tiitn kifayat saymzr. Bununla yanaFz bazara daxil olma v yafaaliyyatin
geni~ldndirmdsindd manedlr, habela digar avazedici mahsuliar v ya xidmatlarin yaxnhgnzn va s.
mtiqayisdli tahlillari da ahata edilmdlidir"
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baximindan ciddi maliyya iistiinlfiyii olan tasarriffat subyektlarinin
h6kmran m6vqeda olduqlari qabul edila bilar.15

(d) Istehsal potensiah - miivafiq bazarda hakim m6vqeda olub-olmadigi
mfiayyanlaidirilmaya ahilfan tasarriffat subyektinin istehsal
potensialmin b6yikliiyii bazara giri§ alda etmaya qai~an yeni
subyektlar ilfin manea olub, bazara giri~da qatinlik t6rada bilar.16

Bununla bagh Avropa adalat Mahkamasinin daha avval qeyd
etdiyimiz Hoffmann La Roche i~inda Roche-in biitiin diinyadaki
vitamin talabini tamin eda bilan istehsal potensialna sahib olmasim
mahkama yiiksak bazar payina sahib olma, yani h6kmran m6vqe kimi
qabul etmi~dir.

B. H6kmran M6vqenin mfiayyan edilma meyarlari:
"Antiinhisar faaliyyati haqqmda" Qanun h6kmran m6vqeni hansi

meyarlar nazara alnmaqla va ya sirf hansi qarqivada tasarriffat subyektinin
bazarda h6kmran m6vqeda olub-olmamasim mfiayyanla~dirmak iifin
norma nazarda tutmamidir. Yalniz miaoyyan hallara toxunmaqla bazarda
hansi harakat va ya harakatlarin inhisarqiliq yaradan faaliyyat hesab
edilmasini g6starmi~dir. Beynalxalq tacriibada h6kmran m6vqenin miaoyyan
edilma meyarlari vardir ki, bu meyarlarm tahlili tasarriffat subyektinin
miivafiq bazarda h6kmran m6vqeda olub-olmamasim aydinla~dirmaga
imkan verir. Bela bir tanzimlama metodunun Azarbaycan Raqabat Hiiququ
iqifin do miaoyyan edilmasi arzuedilandir.

1. Bazar payl, mistaqillik va iqtisadi gfic
H6kmran m6vqenin mfiayyanla dirilmasinda asas olan ba~1ica meyar

tasarrilfat subyektinin milvafiq bazardaki payidir. Hotta bazi hallarda sadaca
"pay" meyari digar meyarlar nazara alnmadan h6kmranligin tayininda asas
g6tirila bilir. Bu masalaya tipik misal kimi miivafiq bazarda inhisarg1
m6vqeda faaliyyat g6staran tasarriffat subyektlarini g6starmak olar. Avropa
qanunvericiliyi inhisargiliqla yanai qox yiiksak bazar payi olan tasarriffat
subyektinin, miiayyan edilmi§ miiddat arzinda davamli va miistaqil §akilda
g6stardiyi faaliyyati h6kmran m6vqeda olma kimi qiymatlandirsa do, yiiksak
payin konkret olaraq no qadar olmasinin 61qisinii vermami~dir. Lakin bazar
payi qox a~agi olan tasarriffat subyektinin digar meyarlar nazara alnmadan
bazardaki m6vqeyinin h6kmran m6vqe kimi qiymatlandirilmasi
yolverilmazdir.

Umumilikda beynalxalq tacriibada 50%-in iizarinda olan bazar payi
h6kmran m6vqenin m6vcud olmasim g6staran ahamiyyatli g6staricidir.
Bununla yana~i 40%-in iizarinda olan bazar paylari da tahlikali sarhad

15 Emine Ula , Rekabet Hukukunda Hakim Durum ve Hakim Durumdaki Te~ebbiisler, s. 35

(Yuiksek Lisans Tezi. istanbul, 2007)
16 Yena orada, ss. 35-36
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sayilir. Avropa Komissiyasi yuxarida adi qakilan Roche qararinda miixtalif
vitamin bazarlarindaki 65% bazar paylni, Michelin qararinda 57% bazar

payini h6kmran m6vqe iqiin kifayat saymidir. Virgin-British Airways17 ila
bag l qararda isa British Airways-in 39,7% nisbatinda bazar payi va digar
meyarlarin tasiri ila h6kmran m6vqeda olmasi qabul edilmi~dir.

H6kmran m6vqeda olub-olmamasi aydinla§dirilan subyektin miitlaq
bazar payi ila yana~l, an yaxin raqib va ya raqiblari ila olan bazar paylari
arasindaki farqa, yani nisbi bazar payina da diqqat yetirilmalidir. Masalan,
45% bazar payina sahib bir subyektin h6kmran m6vqeda olub-olmamasinin,
yani mi btarilarindan va raqiblarindan miistaqil harakat edib-etmadiyi
aydinla§dirilarkan bu subyektin an yaxin iki raqibinin bazar paylarlnin 18%,
10% olmasi vaziyyati ila 35%, 20% olmasi vaziyyatinda galinan naticalar
miixtalifdir.
Bazar payinin hesablanmasi zamanl miivafiq bazarn tayin edilmasi qox

vacib §artdir. Miivafiq bazar 6ziinda ii cir bazar anlayiini birla~dirir:
a) mal vd ya xidmdt bazart; b) cografi bazar; c) mivcud zamandaki bazar.

a. Mivafiq mal bazarl "istehlakqi tarafindan xiisusiyyatlari, qiymatlari va
istifada maqsadlari avazla~dirila bilan mahsullardan ibarat bazardir".
Mivafiq mal bazari miiayyanla~dirilarkan talabin va taklifin avazla~dirila
bilmasi §arti asasdir. Talabin avaz olunmasi dedikda, miivafiq mal bazarlna
aid olan mahsullarin istehlakqilar tarafindan xiisusiyyat, qiymat va
istifadasinda heq bir miixtalifliyin olmamasi va bu mahsullardan birinin
digarina dayi~dirila bilmasi ba~a diL4iliir. 1 Avropa tacriibasinda talab
avazla~dirilmasi "qarpaz qiymat elastikliyi" ila miiayyan edilir. agar bir

mahsulun qiymatinda meydana galan artimlar istehlakqilari ahamiyyatli
sayda digar mahsullara y6nlandira bilirsa bu mahsullar arasinda
avazla~dirmanin miimkiin oldugu qabul edilir va qiymat elastikliyi yiiksak
olan mahsullar eyni mal bazarlna19 aid olur.

Taklifin avazla~dirilmasi talab avazla~dirilmasi qadar effektli sayilmasa da,
miivafiq mal bazarlnin miayyanla dirilmasinda aksar hallarda nazara alir.

Taklifin avazla~dirilmasi dedikda, har hansi bir mahsulu istehsal edan
tasarriifat subyektinin qisa zaman arzinda qatinlik qakmadan ba~qa mahsulu
da istehsal etma potensialina malik olmasi ba§a dii~iiliir. Bu tip mahsullarin
taklif baximindan avazla~dirilmasi miimkiin saylir va onlar da eyni mal
bazarina aid olur.

Mal va ya xidmat bazarinda tasarrifat subyektinin h6kmran m6vqeyi
miayyan edilarkan bir masala do subyektin istehlakqilara taqdim etdiyi mal

17 Commission Decision of 14 July 1999 relating to a proceeding under Article 82 of the EC
Treaty (IV/D-2/34.780, Virgin/British Airways), http://eur-lex.europa.eu/legal-

content/EN/TXT/HTML/?uri=CELEX:32000DO074&from=EN, (son baxi 25 noy. 2015)
18 Ula , s. 42

19 Eyni mal bazari dedikda, bu tip mahsullarin eynicinsli olmasi, yani har ikisinin eyni bir

mal bazarina aid olmasi ba~a duifi~lfir.
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va ya xidmatlrdo seqim miixtalifliyinin tomin olunmasidir. Miivafiq mal
bazarinda, mosolon, "alkoqollu iqkilr bazarinda" h6kmran m6vqedo
olmayan inhisarg sirf "§ampan bazari" baximindan h6kmran m6vqedo ola
bilr.

b. Cografi bazar tosarriffat subyektlrinin bazar foaliyyotlrinin
sorhadlridir. Tosarriffat subyektinin h6kmran m6vqedo oldugunun isbati
ijqin miivafiq mal bazarmin cografi sorhadlrinin miioyyonlodirilmosi

vacibdir. iinki cografi aspektdon hor hansi mohdudiyyot qoyulmadan
miivafiq main ticarat sisteminin biitiin saholrina aid edilmosi iqtisadi
hoqiqotloro zidd oldugu kimi, Roqabot hiiqunun moqsodil do bir araya
sigmir. Mosoln, zoruri tolbat mallari bazarindaki qiymot ortalamasi demak

olar ki, Azorbaycanmn biitiln yerlarindo eynidir. Lakin ql§ vaxti Qubani ucqar
kandlrindo qar uqqunu va digar f6vqolado hallarin yaratdigi problemlor
yollarm bagh qalmasi va bunun noticasindo ahalinin zoruri tolobat mallarinm
digar arazilardan (qon~u kandlardon) ldo edo bilmomosi homin cografi
bazarda tosarriifat subyektinin h6kmran m6vqeyini miioyyonlodiron zaman
nozora alinmalidir.

c. Avropa iqtisadi Birliyinin qurucu miiqavilsi olan Roma miiqavilsindo
mivafiq bazarm mal va cografi meyari il yanal zaman (miiddat) meyarinin
oldugu da qobul edilir. Miivafiq bazarm zaman meyari thlil edilon mal
bazarmin miixtalif zaman kasiklarinda, roqabot hiiquq qaydalarinda ciddi
forqliliklor g6starmosi halinda ahomiyyot kosb edir. Xiisusila, fasil
dayi~ikliyinin va f6vqolado hallarin meydana qixardigi forqli roqabot

qaydalari bazi mal bazarlarmin homin d6vro uygun olaraq ayrica
qiymotlandirilmosina ehtiyac yarada bilar.

Tosarriifat subyektinin iqtisadi giicii h6kmran m6vqenin miioyyon
edilmosindo nozora alnan faktorlardandir. iqtisadi giiciin sorhaddi va onun
a§ilmasi haddi roqom olaraq g6starila bilmir. Tosarriifat subyektinin iqtisadi
gilcii onun monsub oldugu 61kaya, sektora g6ro dayi~ir.

2. Daimilik
Tosarriifat subyektinin h6kmran m6vqedo sayfla bilmosi iyijin tokca bazar

payinin hacmi deyil, eyni zamanda onun bazarda hakimiyyotinin davamli
olmasi §orti do vacib amildir. Miivoqqoti hakimlik h6kmran m6vqedo olma
kimi qiymotlandirila bilmoz. Bir tosarrifat subyekti tak ba~ma bazara sahib
olsa da, agar bu bazara yeni giri~lor miimkiindiirso, bela miivoqqoti voziyyot,
h6kmran m6vqedo olma kimi g6starila bilmoz. Daimilik miiddatinin hor

hansi konkret haddi miioyyon edilmomi~dir. H6kmran m6vqedo olma
miiddatinin minimum haddi Avropa iqtisadi Birliyi 61kolarindo 5 il miioyyon
edilmi~dir. Miiddotlor konkret i~in hallarma uygun olaraq hesablamr.

3. Raqabat Oliisii
Hakim m6vqenin miiayyan edilmasinda sadaca malum tasarrifat

subyektinin deyil, elaca do digar raqib firmalarin bazar payi va malum

- 89 -

Dekabr 1 2015 Raqabat hiiququ



subyektin bu firmalarla roqabot etmok qabiliyyoti nozoro alinir. Bazar payinin
hacminin qox olmasi h6kmran m6vqe iqi/in kifayot etmir, eyni zamanda
bazardaki tosorriifat subyektlorinin 6z aralarindaki roqabot qabiliyyoti
h6kmran m6vqenin toyinindo asas g6tiirilhir.

Roqabot qabiliyyoti mbvcud raqabat qabiliyyati vo potansial raqabat
qabiliyyati olmaqla iki dir tasniflodirilir. M6vcud roqabot qabiliyyoti
milvafiq bazarin miioyyon edilmosindo nozoro alinmir, sadoca h6kmran
m6vqenin toyin edilmosindo asas meyar rolunu oynaylr. Potansial roqabotdo
asas ohomiyyot kosb edon amil bu roqabotin realla~ma ehtimali vo m6vcud
roqaboto qevrilmosi iiqiin tolob olunan miiddotdir. Potansial roqabotin
realla~ma ehtimali vo realla~ma milddti aydinla dirilarkan hilquqi
maneolor, investisiyanin hacmi, paylama vo xidmot §obokosinin qurulmasi,
marka, uzun miiddatli todarilk miiqavilolri, xammala qatimiiq, qon~u
bazarlardan golon roqabot, digor cografi bazarlardan tomin edilon idxalat
kimi hallar nozoro alinmalidir.

11. Sui-istifada anlayl l va

sui-istifada hesab edilkn hallar

A. Sui-istifado anlayi i
Bazarda tosorriffat subyektinin h6kmran m6vqedo olmasi hilquqa zidd

hesab edilmir, lakin bu m6vqedon sui-istifado edorok 6z 6hdoliklrini pozma,
bazardaki m6vcud roqabot qaydalarini aradan qaldirmaga qai§ma, habelo
ohomiyyotli darocado monfi y6ndo dayi~dirma vo ya buna cohd etmo
subyektin hiiquqi masuliyyotini yaradir.

Hiiquqazidd hesab edilon sui-istifado anlayi§i olduqca geni§ vo milcorrod
anlayi dir. Umumi monada, sui-istifado bir harokatin, solahiyyotin yaxud
hiiququn diiriistlik vo oxlaq qaydalarina zidd, ba§qalarini istismar etmok
§okilindo vo ya homin solahiyyotin yaxud hiiququn moqsodina, toyinatina
zidd olaraq istifado edilmosidir. Roqabot hilququ baximindan sui-istifado
h6kmran m6vqedo olan tosorriffat subyektinin roqaboti mohdudla diran,
aradan qaldiran vo ya onun qarisinin alinmasina y6nolon, haqsiz qazanc vo
iistiInlilk oldo edilmosino sabob olan harokatlridir. Bu tip harokatlrin
edilmosi bazarda foaliyyot g6storon biitin tosorrifat subyektlorinin deyil
yalniz h6kmran m6vqedo olan tosorriffat subyektinin masuliyyotini yaradir.
Bela izah etmok olar ki, h6kmran m6vqedon sui-istifado edilmosi h6kmran
m6vqedo olan tosorriffat subyektino maxsus olub, yalniz onun torafindon
t6rodilo bilor.

Sababli alaqa:
H6kmran m6vqedon sui-istifadanin miioyyon edilmosindo h6kmran

m6vqe ilo sui-istifado arasinda sobabli olaqo axtarilir. Sobabli olaqo
axtarilarkon diqqot yetirilmoli olan mosolo odur ki, sobabli olaqonin harada?
- sui-istifada naticasinda yaranan manfi hallarla h6kmran m6vqe arasinda, yoxsa
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tdsdrriifat subyektinin sui-istifaddyd yol aqan davrani i il h6kmran m6vqe
arasinda axtarilmasidir.
(a) Sui-istifadd ndticdsindd yaranan mdnfi hallarla hikmran mivqe

arasinda sdbdbli dlaqd:
Tosarrfifat subyekti torafindon 6z h6kmran m6vqeyindon sui-istifado

etmakla qiymot manipulyasiyalari2° aparilmasi bazarda ham istehlakqilarin,
ham do roqiblarinin voziyyotini agirla§diraraq haqsiz roqaboto yol aqir.
Mosolon, asas bazarda h6kmran m6vqedo olan tosarrifat subyektinin digar
qon~u bazarlarda da m6vqe tutmaq istamosi va bu istayi realla~dirmaqdan
6trfi asas bazardaki h6kmran m6vqeyinin yaratdigi iqtisadi gficdon istifado
edarok qon~u bazarlara qiymot manipulyasiyasi etmakla girmosi homin
bazarlarda olan roqabot mfihitini alt-fist edir. H6kmran m6vqe asas bazarda
olsa da, qiymot manipulyasiyasi qon§u bazarlarda hoyata keqirilir va monfi
hallara yol aqir. Tosarrfifat subyektlorinin roqabot qaydalarinm pozan bela
harokatlarinin, h6kmran m6vqe va ondan sui-istifado edilmosi arasinda

sababli alaqani verilan bu misalda aydin g6rmak olur. Bela ki, qiymat
manipulyasiyasinin edilmosi digar bazarda hoyata keqirilso do, ona §orait
yaradan asas bazardaki h6kmran m6vqe olmu~dur. Tosarrfifat subyektinin
bela m6vqeyi olmasaydi, o zaman o, qon§u bazarlarda bu tip
manipulyasiyalar hoyata keqirmak iqtidarinda olmazdi. Belolikla, qiymot
manipulyasiyasi (sui-istifado) va h6kmran m6vqe arasinda sobabli alaqo
yaranmi§ olur.
(b) Tdsariifat subyektinin sui-istifaddyd yol a~an davran~ii ild hikmran

mivqe arasinda sdbdbli dlaqd:
Tosarrfifat subyektinin 6z h6kmran m6vqeyindon istifado etmakla

kontragento sarfoli olmayan va ya mfiqavilolarin mozmununa aid olmayan
mfiqavila §ortlarinin ona macburi qobul etdirmosi zamam alava 6hdolik
mfiqavilalarinin baglanmasim niimuna kimi g6starmak olar. Tasarrfifat
subyekti h6kmran m6vqedo olmasaydi, o bu mfiqavilolari rahatliqla 6z
mijftrilarina imzalada bilmazdi, ba~qa s6zla desak, mf§tari bela
mfiqaviladan imtina eda bilardi. 0 sababdan subyektin bela sui-istifada
hallarna yol aqan harakatlari ila h6kmran m6vqeda olmasi arasinda sababli
alaqo vardir.

B. Sui-istifado hesab edilan hallar
H6kmran m6vqedon sui-istifado edilon hallar 6z iqorisindo iki dir

tasnifla~dirilir. Bunlara 1) Rdqabdtd zidd olan sui-istifadd hallart va 2)
Istismar dklindd edildn sui-istifadd hallar aiddir. Bela tasnifla~dirmanin
asasinda duran masala h6kmran m6vqedan sui-istifadanin maqsadini

20 "Antiinhisar foaliyyti haqqlnda" Azarbaycan Respublikasinin Qanunu,

Madda 8: "Qiymdt manipulyasiyasi bazarda lav istfinlhik ldd etmdk mdqsddild qiymdtldrin

ytdksddilmdsi, azaldilmasi v ya bir sdviyyada saxlanilmasidir." (4 mart 1993)
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aydinla§dirmaq va bilavasita kimlari hadaf olaraq seqdiyini
miayyanla~dirmakdir.

Tacriibada h6kmran m6vqedan sui-istifada edilmasi hallarmin haddan
artiq geni§ olmagim nazara alaraq onlara bir neqa kazus tipli nilmuna
g6starmakla kifayatlaniram.

1. Qiymat manipulyasiyasi:
Qiymat manipulyasiyasi h6kmran m6vqeda olan tasarriffat subyektinin

iqtisadi giicina arxalanaraq potansial raqiblarinin raqabat aparmaq

qabiliyyatlarinin aradan qaldirilmasi §akilinda qiymatlari azaldaraq onlarm
bazarda qala bilmamalarini tamin etmasi, bazardan qixardiqdan sonra isa
qiymatlari yiiksaldarak hamin d6vrdaki zararini kompensasiya etmasidir.
Avropa Komissiyasinin ECS-AKZO21 i~i ilzra qixardigi qararinda kimya
sanayasi nahangi AKZO 6z bazar faaliyyatini geni~landirmak istayan ECS-
ya qar~i tatbiq etdiyi qiymat manipulyasiyasina g6ra carima edilmi~dir.
1979-cu ila qadar sadaca benzoil-peroksid istehsal edan ECS, polimer
bazarma giri§ alda etmak istayarkan AKZO tarafindan ona xabardarliq
edilmi§, lakin ECS bu xabardarliga mahal qoymaml§, buna cavab olaraq
AKZO, benzoil-peroksid bazarinda qiymatlari kaskin suratda azaltmidir.
Komissiya AKZO §irkatinin bu harakatini h6kmran m6vqedan sui-istifada
kimi qiymatlandirmi~dir.

2. Mal vermakdan/xidmat g6starmakdan imtina:
H6kmran m6vqeda olmayan subyektlarin miiqavila azadligi prinsipi

qarqivasinda istadiklari vaxt bazarm digar subyektlarina mal vermakdan
(xidmat g6starmakdan) imtina etmak hiiquqlari olsa da, h6kmran m6vqeda
olan tasarriffat subyektinin uzun miiddat mal verdiyi (xidmat g6stardiyi) har
hansi bir subyekta haqli sabab olmadan mal vermakdan (xidmat
g6starmakdan) imtina etmasi 6z m6vqeyindan sui-istifada kimi
qiymatlandirilir va raqabatin pozulmasina sabab olur. agar h6kmran
m6vqeda olan subyektin veracayi mal (g6staracayi xidmat) miivafiq bazarda

faaliyyat g6starilmasi iiqiin hayati ahamiyyat kasb edirsa, daha avvaldan
ticarat alaqalari olan subyektlarla yana~i bazara yeni girmak istayan
subyektlara do mal vermakdan imtina etmasi h6kmran m6vqedan sui-istifada
kimi qiymatlandirilir.

Mal va ya xidmat verilmasindan imtina ila bagh Avropa adalat Divaninin
verdiyi ilk qarar Commercial Solvents22 i~i ilzra olmu~dur. Varam

21 Commission Decision of 14 December 1985 relating to a proceeding under Article 86 of
the EEC Treaty (IV/30.698 - ECS/AKZO) (Only the Dutch text is authentic) (85/609/EEC)-
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:31985D0609&from=EN

(son baxi 30 noy. 2015)
22Judgment of the Court of 6 March 1974. -Istituto Chemioterapico Italiano S.p.A. and
Commercial Solvents Corporation v Commission of the European Communities - Joined
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xastaliklarinin milalicasinda istifada edilan darmanin xammaddasinin ta~kil
edilmasinda bazarda h6kmran m6vqeya sahib olan Commerical Solvents bu
darmanin istehsalqisi olan Zoja adli subyekta, ziiniln do bu darmam istehsal
etmak niyyatinin olmasi sababila, darmanin xammaddasini satmaqdan
imtina etmi~dir.23  adalat Divam Commercial Solvents'in bu harakatini
darman bazarindaki raqiblarin "raqabat qabiliyyatini aradan qaldiran hal"
kimi qiymatlandirmi§ va bunu raqabat qaydalarma zidd saymidir.

Malumat vermakdan imtina ila alaqadar ITT Promedia/Belgacom24 i~i ilzra

Avropa Komissiyasmm vermi§ oldugu qararda, Belqikada hakim m6vqeda
olan telekommunikasiya operatorunun, mobil rabita operator bazarma giri§
alda etmak istayan subyekta maqbul §artlarin olmasina baxmayaraq, telefon
xidmatindan faydalanan mii~tarilar barada malumat vermakdan imtina
etmasi h6kmran m6vqedan sui-istifada kimi qiymatlandirilmi~dir.

3. Raqiblarin istehsal xarclarinin yfiksaldilmasi va raqabatda

alveri~siz vaziyyata gatirma:
Raqabatin ziddina y6nalan sui-istifada hallarlnin demak olar ki, hamisi

raqiblarin istehsal xarclarini yiiksaltmakla onlari raqabatda alveri~siz
vaziyyata gatirir. Masalan, mal va ya xidmatdan imtina zamam raqiblar
alternativ tadariik qaynaqlari axtarmaga ba§layirlar ki, bu da onlari alava
xarclarla iiz-iiza qoyur. Ox~ar §akilda qiymat manipulyasiyalari da raqiblari,
raqabat apara bilmak iqin 6z maliyya xarclarindan a~agi saviyyada sati§
aparilmasi tendensiyasi ila iz-iza qoyur. Naticada h6kmran m6vqeda olan
tasarriffat subyekti qadar iqtisadi giica sahib olmayan subyektlar bazardan
silinib gedir, bazara girmak istayan potansial raqiblar isa bazara giri~da
manealarla qar~ila~ir.

Raqiblarin xarclarinin yiiksaldilmasina y6nalan harakatlardan biri do
yiiksak mablagli reklam va taqdimat tipli taktiki fisullarla halo bazara
girmami§ subyektlarin bela xarclari 6damak macburiyyatinda qoyulmasi
halidir. H6kmran m6vqeda olan tasarriffat subyekti b6yiik mablagda maliyya
vasaiti olmasi sababila reklam i~larina kiilli miqdarda vasait xarcladiyindan
halo bazara giri§ alda etmayan subyektlarin bazarda faaliyyat g6stara bilmasi
iqin onlarin da bela b6yiik maliyya hacmli reklam i~lari aparmalan lazim
galir. Qeyd edilan bu hal raqabat hilquq qaydalari ila ziddiyyat ta~kil edir va
h6kmran m6vqenin sui-istifada edilmasi hali kimi qiymatlandirilir.

cases 6 and 7-73, http://eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX:61973CJ0006&from=EN (son baxi 30 noy. 2015)
23 Ula , ss. 81-82
24Judgment of the Court of First Instance (Fourth Chamber, extended composition) of 17
July 1998, ITT Promedia NV v Commission of the European Communities, Case T-111/96,
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:61996TJ0111&from=EN

(son baxi 1 dek. 2015)
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4. Olavo 6hdoliklarin miiayyan edilmosi:
H6kmran m6vqedaki subyektin bir mal va ya xidmatla birlikdo digar bir

mal va ya xidmatin satilmasini olavo 6hdolik kimi irali siirmosi h6kmran
m6vqenin istismar y6niimlhi sui-istifado edilmosidir. Miiqavilanin
qurulmasini, ticarat va i~gizar qaydalarla heq bir alaqosi olmayan alava
6hdoliklara baglayan §ortlar "qandallama §ortlari" 25 adlandirilir. Bir-birindon

ayrila bilan iki n6v mal va ya xidmatin bir miiqavilado alava 6hdolik pkilinda
nazarda tutulmasi h6kmran m6vqedon sui-istifado edilmosi kimi
qiymotlandirilir. Mosoln, h6kmran m6vqedo olan dondurma istehsalisinin
mallarin bazara paylanmasini hayata keqiran §oxsl bagladigi miiqavilado

dondurma ila yana~i tosarriffat subyektinin emblemini 6ziinda Aks etdiran
soyuducunun da bazar qiymatina uygun olaraq alinmasini tolb etmosi
h6kmran m6vqedon sui-istifado hali yaratmasa da, dondurma ila birlikdo
limonad alinmasi va ya soyuducunun bazar qiymatindon 20 qat daha artiq bir
qiymato satilmasi §orti alava 6hdolik yaradir va h6kmran m6vqedon sui-
istifado halidir.

5. Ayri-seqkilik:
H6kmran m6vqedo olan tosarriffat subyektlrinin an geni§ totbiq etdiyi

sui-istifado hali eyni saviyyodo olan alicilara barabor, eyni n6v hilquq va
6hdoliklr ilyiin forqli §ortlar irali siirarok birbapa va ya dolayi yolla ayri-
seqkilik etmalaridir. Ayri-seqkiliyin raqabot qaydalarinin pozulmasina tosiri
iki cir ola bilar. Birincisi, h6kmran tosarriffat subyektinin, alicilari 6zindan
asili voziyyoto salaraq roqib subyektlrin onlara mal va ya xidmat
g6starmosina manea t6ratmosi §okilinda, ikincisi forqli §ortlar totbiq edarok
alicilar arasindaki raqabot milhitini pozmasi §oklindo m6vcud ola bilar.

Natica
Roqabot hiiququnda tosarriffat subyektinin h6kmran m6vqedon sui-

istifado etmosini miayyanladirarkan an birinci tosarriffat subyektinin
varligini, ikinci milvafiq bazari va milvafiq cografi bazari miiayyon etmak

lazimdir. Daha sonra raqabot hiiququnun qaydalarinin pozulub-
pozulmadiginin aydinla~dirilmasi iiqiin tosarriffat subyektinin miivafiq
bazarda h6kmran m6vqedo olub-olmamasi mosolsi hall edilmolidir.
H6kmran m6vqenin mfiayyonlo~dirilmosindo ba~lica meyar tosarriffat
subyektinin roqiblarindon va m itarilarindan miistoqil olaraq miivafiq
bazardaki iqtisadi parametrlri tayin etmak iqtidarinda olub-olmamasidir.
Bununla yana~i milvafiq bazardaki bazar payi (m6vcud qanunvericilik

baximindan 35% va daha yuxari) h6kmran m6vqenin olmasini g6staran asas
faktordur. XVisusila, oliqopoliya (sadoca 3-4 tosarriffat subyektinin aktiv

- 94-

21 Ula , s. 111

Buraxili 2 1 Say 1Baki Dbvlot Universiteti Tolabo Hiiquq jurnali



oldugu) bazarlarinda tak ba§ina olmasa da, birlikda h6kmran m6vqenin olub-
olmamasina diqqot yetirilmolidir.

H6kmran m6vqenin tayin edilmosi halo tosarrifat subyektinin hiquqi
masuliyyotini yaratmir. Bela masuliyyotin yaranmasi, onun bu m6vqedon
roqabot htiququnun qaydalarinin ziddina istifad edib-etmadiyi halinin
aydinla~dirilmasindan sonra mimktindtir.
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Mehran Amirli*

How to Deal with BEPS?
Abstract
Rise of various multinational corporations and increasing development of cross-border
activities make an unfathomable impact on regular and broadly utilized paradigms and
regulations. This impact makes the long-acting phenomena more mudded or create new ones
and these progressions create challenges for tax authorities as well. Issues of taxation of
multinationals and corporate tax avoidance is referred as Base Erosion and Profit Shifting
(BEPS). This article is devoted to examine BEPS and propose a solution in this respect. In

this regard, loopholes of international taxation, tax competition of states, tax havens, digital
economy, hybrid mismatch arrangements, transfer pricing are analyzed, corporate tax
structures of some multinationals (Apple and Amazon) is depicted and as a solution,
foundation of International Tax Organization is suggested and its possible modus operandi

is proposed.

Annotasiya
Qoxlu sayda transmilli korporasiyalarm yaranmasi v sarhadlararasi iqtisadi
miinasibatlarin artan inki~aji geni istifada olunan anlayi~lar v tanzimlamdlara bbytk tasir
gbstarir. Bu tasir uzun zamandir i lanan fenomenlari ya mfirakkabladdir ya da yeni
problemlar yaradir ki, bu dayi~kiliklar, eyni zamanda, vergi orqanlarma atinliklar yaradir.
Korporasiyalarm vergidan yaymmasi thmumi akilda Baza Eroziyasi va Manfaatin
Yerdayi~dirilmasi (BEMY) kimi adlandirilir. Bu maqala da BEMY-in ara~drilmasma va

bunun fit~n hall yolunun verilmasina hasr olunub. Bunun fit~n beyndlxalq vergi
hfiququndaki bo luqlar, dbvlatlarin vergi raqabati, oftor zonalar, elektron ticarat, hibrid
maliyya amdliyatlar, transfer qiymatlari, "Apple" va "Amazon" kimi korporasiyalarm
vergi strukturu va vergi planla dirmasi ara drhlr va Beyndlxalq Vergi Tadkilatmm
yaradilmasi hall yolu kimi verilir va onunfaaliyyatinin neca hayata keirilmasi taklifolunur.

Introduction
ase Erosion and Profit Shifting (BEPS) is set of arrangements for
avoiding or reducing or negating tax.' These instruments are an
outcome of tax planning strategies developed by Multinational

Enterprises (MNEs). Reasons for BEPS are opportunities and advantages
caused because of globalization and vastness of cross-border economic
relations. In this manner, MNEs shift their income to jurisdictions with low
taxation or no taxation via different means. These means can be traditional
transfer pricing rules, absence of taxable presence because of E-commerce
transactions, hybrid entities, abuse of differences between tax jurisdictions,
which create double non-taxation and so on. In spite of the fact that BEPS has

* Baku State University Law School, 3rd year student, SABAH group.

Tax avoidance is not infringement of letter of law, but spirit of law. See Reuven Avi-Yonah,

et al., Global Perspectives on Income Taxation Law, p. 101 (2011) or see Zoe Prebble & John
Prebble, Comparing the General Anti-Avoidance Rule of Income Tax Law with the Civil Law
Doctrine of Abuse of Law, 62:4 Bull. Int'l Tax. 151, p. 151 (April 2008)
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been existing for a considerable length of time2, recent news stories and vocal
position of civil society and non-governmental organizations or "public
outcry"' appear expanded consideration paid for corporate tax issues.' The
mainstream of complaints on corporate taxation that multinationals do not
pay fair share tax.

In the article, generally, BEPS will be examined and it will be suggested
establishment of International Tax Organization in order to deal with these
issues.

I. Big Picture of BEPS

A. Occurrence of BEPS
Rise of various multinational corporations and increasing development of

cross-border activities make an unfathomable impact on regular and broadly
utilized paradigms and regulations. This impact makes these long-acting
phenomena more mudded or creates new ones and these progressions create
challenges for tax authorities as well. Income of multinationals is referred as
"stateless income", which means "income derived by a multinational group
from business activities in a country other than the domicile of the group's
ultimate parent company, but which is subject to tax only in a jurisdiction that
is not the location of the firm's customers or the factors of production through
which the income was derived, and is not the domicile of the group's parent
company".'

Occurrence of Base Erosion and Profit Shifting (BEPS) is closely related to
international or cross-border transactions and relations among or within

Multinational Enterprises (MNEs). What matters is, multinationals can

2 Pascal Saint-Amans & Raffaele Russo, What the BEPS are we Talking About?, OECD.ORG,

http://www.oecd.org/ctp/what-the-beps-are-we-talking-about.htm (Last visited Nov. 10,
2015)

3 "The recent public outcry about the taxation of multinationals has certainly been marked by
passion and emotion, and has reached a crescendo of late. [...] there emerged a growing sense
of outrage by the public about the role of large multinationals (particularly in the financial
services industry) in triggering the crisis, and a heightened awareness [...] whether
multinationals were paying their "fair share of tax." See more: Manal S. Corwin, Sense and
Sensibility: The Policy and Politics of BEPS, 19th Annual David R. Tillinghast Lecture on
International Taxation at New York University School of Law on September 30, 2014. Video
available at: http://www.law.nyu.edu/news/global-tax-policy-manal-corwin-tillinghast-
lecture (last visited Nov. 17, 2015), transcript of video - Manal S. Corwin, Sense and
Sensibility: The Policy and Politics of BEPS, Current and Quotable Tax Notes, p. 134 - is
available at: https://www.kpmg-institutes.com/content/dam/kpmg/taxwatch/pdf/2014/beps-
corwin-tillinghast-tn-100614.pdf (last visited Nov. 17, 2015)
40ECD (2013), Addressing Base Erosion and Profit Shifting, OECD Publishing (hereinafter
Addressing BEPS) http://dx.doi.org/lO.1787/9789264192744-en, p. 13
5 Edward D. Kleinbard. The Lessons of Stateless Income, 65 Tax L. Rev. 99, p. 99 (2011-2012)
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successfully avoid or negate or keep their income away from corporate tax
under current taxation rules.

As there are various taxation regimes of states, there is international tax
regime, which attempt to manage tax collection matters of MNEs.
International tax regime consists of more than two thousand double taxation
agreements.6 Parties to the treaties intend to minimize double taxation level
to effective tax rate. For instance, resident of country A operates and gains its
corporate wage in country B. Both country A and B want to subject the
corporation to tax at the same time. This issue is generally solved by states
with tax agreements. A tax treaty or a double tax agreement is an agreement
entered into by those countries designed primarily to control the way in
which income is taxed by those countries.7 However, no all states make an
agreement concerning this issue or nonetheless, despite those double taxation
agreements, MNEs can avoid or reduce taxation of their income through
different arrangements successfully.

Thus, primary reasons why BEPS rises are (i) loopholes in international
taxation because of jurisdictional contrasts and ill-regulated tax rules or non-
regulated taxation issues; (ii) misunderstandings among these jurisdictions
because of the competition based taxation. In the following chapter, most of
BEPS issues in the context of international taxation will be dissected.

Notable initiatives on aforementioned international taxation issues have
been taken by Organization for Economic Co-operation and Development
(OECD) and European Union (EU). Efforts of OECD on international taxation

are mainly based on coordination. Coordination principle has been
established against competition based international taxation. In reports and
action plan of OECD', as a common sense, it is suggested that states should
work together under international rules (for instance, treaty) in order to
eradicate tax dodging and tax MNEs according to those rules. However, some
economists consider this effort as a complete waste of time: "it entirely ignores
the basic truth about corporate taxation. Which is that corporations never pay
it in the first place."9

6Reuven Avi-Yonah, International Tax as International Law, p. 3 (2007)
7Robert L. Deutsch, Roisin M. Arkwright, Principles and Practice of Double Taxation
Agreements, p. 3 (2008)
8 "Final BEPS package for reform of the international tax system to tackle tax avoidance"
was published on OECD's website. Package Contains 15 Actions. See BEPS 2015 Final
Reports http://www.oecd.org/ctp/beps-2015-final-reports.htm (last visited Nov 23, 2015).
Executive summery is available here: http ://www.oecd.org/ctp/beps-reports-2015-executive-

summaries.pdf (last visited Nov 23, 2015)
1 Tim Worstall, The OECD's BEPS Corporate Tax Plan Is A Complete Waste Of Time And Effort,
Counter Productive Even, http://www.forbes.com/sites/timworstall/2015/10/06/the-oecds-

beps-plan-is-a-complete-waste-o/bbf-time-and-effort-counter-productive-even/ (last visited:
16 Nov, 2015)

- 98 -

Volume 2 1 Issue 1Baku State University Law Review



B. Defining the "Tax Base"
The phrase "tax base" means amount of income or presence which should

be levied or broadly "the base of tax means the thing, transaction or the
amount on which the tax is raised".1" Different territorial tax jurisdictions
across the worldwide have different approaches in regard to determine
and/or compute the tax base.

In this respect, there is European Union (EU) approach, which requires its
members adapt their tax regulation to common rules established by EU
Commission. Proposed Common Consolidated Corporate Tax Base (CCCTB)
would imply a three-step approach:"

(1) Determination of corporate taxable income of group members based on
a harmonized set of tax accounting regulations;
(2) Consolidation of the individual, i.e. the group members', corporate tax
bases to the common tax base;
(3) Allocation of the consolidated tax base to group members located in
different Member States by formula apportionment.
It has been reported that, "in the absence of common corporate tax rules,

the interaction of national tax systems often leads to over-taxation and double
taxation, businesses are facing heavy administrative burdens and high tax
compliance costs."12 It should be considered that, each tax jurisdiction has
right to tax income of corporations within its jurisdiction in accordance to its
tax law; therefore, aforementioned Directive ascertains common rules for just
determining tax base in favor of better conditions for economy within EU.

II. Dissection of BEPS
A. Tax Competition of States
Tax competition means states' effort on reducing tax rate over corporate

income. Tax rate is overall percentage for levying taxable corporate income or
tax base of corporations laid down on appropriate tax regulation. While
reducing tax rate states intend to draw corporations' attention with creating
preferences for them. MNEs use these preferential regimes in order to shift
income to tax havens. Because of less tax rate than many other countries, in
preferential regimes taxation of earned profit turns out to be less. These
advantages can be created as alluring environment for Research and
Development (R&D). For instance, UK Patent Box rules enable companies to

10 Subhajit Basu, Global Perspectives on E-Commerce Taxation Law, p. 175 (2007)

11 Christoph Spengel, York Zllkau (editors), Common Corporate Tax Base (CC(C)TB) and
Determination of Taxable Income. An International Comparison, p. 5 (2012)
12European Commission. COUNCIL DIRECTIVE on a Common Consolidated Corporate
Tax Base (CCCTB), p. 4 (2011) (available at
http://ec.europa.eu/taxation-customs/resources/documents/taxation/company-tax/common
tax base/com 2011_121_en.pdf last visited Nov. 20, 2015)
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apply lower tax rate (10%) for profits earned from patented inventions;13

Under Netherlands Innovation Box rules 5% tax rate is applied to profits
earned from intangibles. 14 On the other hand, it should be contemplated that
corporate income tax rates in UK and Netherlands are, respectively, 20% and
25%.15 Another evidence is investigation of European Commission (EC)
whether Luxemburg, Netherlands and Ireland while taxing corporate income
of Apple, Starbucks and Fiat comply with EU state aid rules. Outcome of
investigation is "tax rulings of Luxemburg and Netherlands that artificially
reduce a company's tax burden are not in line with EU state aid rules".16

According to EC, appropriate "tax rulings under investigation endorsed
artificial and complex methods to establish taxable profits for the companies.
They do not reflect economic reality. This is done, in particular, by setting
prices for goods and services sold between companies of the Fiat and
Starbucks groups (so-called "transfer prices") that do not correspond to
market conditions".17

Abovementioned tax competition is considered as harmful tax practices
and regarding this issue it is suggested or required share of data, transparency
and cooperation.18

B. Tax Havens
For MNEs tax haven as a means to an end is favorable jurisdiction, where

a recipient is located for obtaining money from subsidiaries all over the world,
with no or low taxation. Mostly, tax havens are countries with low economic
status and those countries tend to attract more and more investment or

13 HM Revenue and Customs, Patent Box.

http://www.hmrc.gov.uk/manuals/cirdmanual/CIRD200000.htm
141Baker & McKenzie. Improved Tax Regime for Intangibles in the Netherlands, p. 2

http://www.bakermckenzie.com/files/Uploads/Documents/Locations/Amsterdam/

br netherlands innovationbox_2012.PDF (last visited Nov 29, 2015)
1 OECD Statistics. Corporate income tax rate,

http://stats.oecd.org//Index.aspx?Queryld=58204
16 European Commission - Press release - Commission decides selective tax advantages for

Fiat in Luxembourg and Starbucks in the Netherlands are illegal under EU state aid rules,
http://europa.eu/rapid/press-releaseIP-15-5880-en.htm (last visited Nov. 30, 2015)
17 Ibid.
18 See more OECD, Harmful Tax Competition (1998)

http://www.oecd.org/tax/transparency/44430243.pdf; European Commission,
Communication from the Commission to the European Parliament and the Council on Tax
Transparency to Fight Tax Evasion and Avoidance
http://ec.europa.eu/taxation-customs/resources/documents/taxation/company-tax/transpar

ency/com_2015_136_en.pdf; OECD, Countering Harmful Tax Practices More Effectively,
Taking into Account Transparency and Substance, Action 5 - 2015 Final Report
http://www.oecd.org/tax/countering-harmful-tax-practices-more-effectively-taking-into-
account-transparency-and-substance-actin-5-215-fina-reprt-9789264241190-en.htm
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another sort of money. As solution to tackle tax havens action plan is
suggested by some authors contains three measures:19

(i) to create a worldwide register of financial wealth, recording who owns
which stocks and bonds;

(ii) to levy sanctions proportional to the costs that tax havens impose on
other countries;
(iii) to rethink the taxation of companies, as not to subject worldwide
consolidated profits of corporations to tax, but their country-by-country
income.

C. Digital Economy or E-commerce
Electronic commerce or E-commerce is such commercial activities that

parties to the transaction interact digitally or over internet. As transactions are
settled digitally, customary or conventional rules applied on so-called
ordinary commercial activities turn out almost inapplicable in the realm of e-
commerce. Because in ordinary commercial activities taxable presence can be
determined, which established through long stretch. However, in the case of
e-commerce, that presence occurs in virtual world and it challenges the rules
as residency, permanent establishment (PE) and so on. Broadly, "e-commerce
is multifaceted kind of commerce that covers both tangible and intangible
goods, has multi-jurisdictional nature and difficult to define tax jurisdiction
due to the location of the server, citizenship, or residence of the person
registered domain name".2 Therefore, because of the undetermined taxable
presence in e-commerce, taxation of those wide-ranged activities becomes a
challenge for tax jurisdictions. On the other hand, evidence of huge amount
of profits earned by e-commerce giants21 requires effective solution regarding
this issue. Whereas it results with high loss of revenue. For instance, according
to UK Public Account Committee, during 2006-2011 Google generated $18
billion revenue in UK, but paid just $16 million of UK corporate tax in the
same period.22 Different solutions have been suggested in order to deal with
challenges of e-commerce as e-signature,23 VAT 24, modifications of PE rules,25

19 Gabriel Zucman. The Hidden Wealth of Nations: The Scourge of Tax Havens, pp. 4-6

(Translated by Teresa Lavender Fagan. The University of Chicago Press. 2015)
20 Orkhan Abdulkarimli, Taxation of E-commerce, 1 Baku St. U. L.Rev. 99, p. 99

21 For instance, Amazon $67.9b, Apple $18.3b See more Statista. Amazon's Online Sales
Dwarf the Competition http://www.statista.com/chart/2214/10-largest-online-retailers/ (last
visited Dec. 1, 2015)
22Public Accounts Committee, Tax Avoidance - Google, Conclusions and
recommendations http://www.publications.parliament.uk/pa/cm201314/
cmselect/cmpubacc/112/11204.htm (last visited Dec 3, 2015)
23 Abdulkarimli, supra note 20, pp. 107-108
24Anne Mich~le Bardopoulos. eCommerce and the Effects of Technology on Taxation, p.

274 (2015)
25 OECD Final Report on BEPS, Executive Summary, supra note 11, p. 6
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imposing the tax on net basis income (instead of gross basis income) and in
order to employ this proposal create Global Tax Fund26.

D. Hybrid Mismatch Arrangements
It is a matter of different treatment of debt and equity in diverse

jurisdictions. It is accomplished by creating hybrid entities which is "located"
between sender and recipient companies in order to transfer or shift income.
Corporations exploit the difference between jurisdictions and avoid the tax as
well. For instance, what is equity in country A is treated as debt in country B.
"A distribution will be deductible interest for the payer from country A but a
dividend bringing home foreign tax credits to the country B". 27 This can
comply with tax law of particular state, actually letter of law, however for
corporations it is another means of tax avoidance.2

According to OECD, effects of hybrid mismatch arrangements are:29

* Double deduction schemes: Arrangements where a deduction related to
the same contractual obligation is claimed for income tax purposes in two
different countries.

* Deduction / no inclusion schemes: Arrangements that create a deduction
in one country, typically a deduction for interest expenses, but avoid a
corresponding inclusion in the taxable income in another country.

* Foreign tax credit generators: Arrangements that generate foreign tax
credits that arguably would otherwise not be available, at least not to the
same extent, or not without more corresponding taxable foreign income.

As mentioned above, jurisdictional differences are underlying elements
whereby tax avoidance achieved through. For instance, the US check-the-box
rules allows multinationals to create entities that are treated one way in a

foreign jurisdiction and another by the United States.a" Therefore,

26 Rifat Azam, Global Taxation of Cross-border E-commerce Income, 31 Va. Tax Rev. 639, p. 664

(2012)
27 "The United States sees one taxpayer, by reason of the check-the-box regime or otherwise;
the other country sees two. We find ownership in one person, and a secured financing; they
find a transfer of ownership to another person whom we perceive as a lender. We say the

true borrower is the shareholder who guaranteed the debt; they say the debtor is the
corporation that signed the loan instrument." See H. David Rosenbloom, The David R.
Tillinghast Lecture: International Tax Arbitrage and "International Tax System", 53 Tax Law

Review 137, p. 142 (2000)
28 OECD, Hybrid Mismatch Arrangements: Tax Policy and Compliance issues, p. 11 (2012)
29 Id. p. 7
30 Jeremy Scott, Check the Box for Tax Avoidance (2014)
http://www.forbes.com/sites/taxanalysts/2014/02/19/check-the-box-for-tax-avoidance/ (last
visited Dec. 3, 2015)
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harmonization of domestic tax regulations can be cure in order to get dispose
of such sort of tax avoidance."a

E. Transfer Pricing
Suppose A Co. and B Co. are unrelateda2 parties to the transaction, which

is negotiated under terms of market. In case of A Co. and B Co. becomes
related parties, terms of same transaction can be manipulated in order to shift
higher amount of money. Therefore, transfer pricing rules is applied on these
transactions. Generally, transfer pricing rules are designed not to allow
related parties to cross the line, which is determined by market forces, and
require those related parties contract as independent parties. This
requirement is arm's length principle, which originally developed by League
of Nations in 1920s.aa The problem with arm's length principle is determining
comparable assets in a transaction concerning intangibles is hard to regulate.

F. Anti-avoidance Rules
Each state has own measures in its jurisdiction in regard to tackle tax

avoidance by MNEs. For instance, the US courts have applied 'economic
substance' test, which is employed when a transaction is set with no realistic
economic terms.3 4 In addition, taxation of corporations are mostly regulated
according to Controlled Foreign Corporation (CFC) rules, which establishes
anti-avoidance rules as well. "However, there is a certain irony, since many
countries have intentionally weakened their CFC rules to improve the alleged
competitiveness of their MNEs in foreign markets or to attract companies'
headquarters to their jurisdictions".35 Therefore, it triggers tax competition
and open the doors for MNEs with advantages. As a result, anti-avoidance
rules do not get to be against avoidance by any means.

G. Corporate Tax Structures
1. Apple36

Apple's tax structure is simpler than more commonly used Double Irish
Dutch Sandwich. The US resident Apple Inc. established its wholly owned
subsidiaries - Apple Operations International (AOI), Apple Operations

31 OECD/G20 Base Erosion and Profit Shifting Project, Neutralising the Effects of Hybrid

Mismatch Arrangements, Action 2 - 2015 Final Report, p. 16
32 Herein unrelated means they have no any administrative connection, or they are not

connected in order to manipulate the conditions or they are independent.
33Addressing BEPS, p. 35-36
34Karen B. Brown, Comparative Regulation of Corporate Tax Avoidance: An Overview, in
A Comparative Look at Regulation of Corporate Tax Avoidance (Edited by Karen B.
Brown), p. 3 (2012)
35Hugh J. Ault, Some Reflections on the OECD and The Sources of International Tax Principles, 70
Tax Notes Int'l 1195, p. 1198 (2013)
36 Antony Ting, iTax -Apple's International Tax Structure and the Double Non-Taxation Issue,
British Tax Review 2014, N1, 40, p. 42-46
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Europe (AOE) and Apple Sales International (ASI) in Ireland in 1980. In
addition, there are third party contract manufacturers in China, which send
finished products to sales.

AOI has no any employees and is operated by Apple Inc. located in the US.
According to law of Ireland AOI is not resident of Ireland since residency is
defined by the location of company's central management. AOI owns many
subsidiaries as an intermediate company, received $30 billion dividends
between 2009 and 2011, and has not paid any corporate tax.

ASI is no resident company as well, because of the rule of residency. It
receives finished products and sells them in distribution subsidiaries in
Europe and Asia. The company has entered into cost sharing agreement
(transfer pricing) with ultimate parent company Apple Inc., which provide it
with economic rights to Apple's intellectual property while the legal
ownership of intellectual property always rests with Apple Inc.

Although subsidiaries earns billions of dollars in Ireland, its corporate tax
is not proportional to its income (for instance, in 2010, income: $22 billion;
paid tax: $10 million). This means corporate income is not taxed in source
country effectively. In this case, CFC rules should supposedly applied to
income of Apple Inc. However, those rules have not been applying because
all operations of Apple are pursuant to law of appropriate countries.

Shortly, Apple abuse following rulings:37

1. Definition of residency in Ireland and the US;
2. Transfer pricing rules on intangibles;
3. CFC rules in the US;
4. Check-the-box rules in the US;
5. Low tax jurisdiction or tax haven.

2. Amazon 3

Amazon, which is online retailer headquartered in the US and was
incorporated in 1994, operates 13 websites.
* Amazon [Company 1 ([>95%)] limited partner] and Amazon [Company 2
([<%5] general partner)], both US resident companies, participate as partners
in a Luxemburg Soci&t en Commandite Simple (Lux SCS), a limited liability
partnership. Although Lux SCS is separate entity, it has no separate tax
personality from its partners and/or Lux SCS is transparent company for tax
purposes. This means Lux SCS will not be subject to Luxemburg corporate
income tax and net wealth tax.

37Id. p. 46

38 European Commission, State aid SA.38944 (2014/C) - Luxembourg. Alleged aid to

Amazon by way of a tax ruling
http://ec.europa.eu/competition/stateaid/cases/254685/254685_1614265_70_2.pdf (The
subpart is analysis of the mentioned report)
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* Lux SCS operates as intellectual property holding company, which was
licensed by Amazon.com Inc. and other US affiliates of Amazon group
through cost sharing agreement.
* Lux SCS holds all shares of Amazon EU Soci&hO responsabilihW lim ihe
(hereinafter Amazon EU Sarl or LuxOpCO)
* Lux SCS licenses the IP right to LuxOpCo in return for tax deductible royalty
payment.
* LuxOpCo runs all Amazon's Europe websites and holds all shares of
subsidiaries located outside Luxemburg.
* Luxemburg provided Amazon with preferential tax regime, which concerns
transfer pricing agreement. In addition, neither partners of Lux CSC, nor Lux
CSC itself has any tangible presence in Luxemburg according to confirmed
request of Amazon by Luxemburg tax authorities, which means Lux SCS will
not be deemed to operate through permanent establishment in Luxemburg.
Hence, Amazon takes advantage of following issues in Europe:
1. Preferential regime or harmful tax practice;
2. Transfer pricing rules of intangibles;

H. How to Deal with It?
Multinationals should be treated "multinationally" and/or

supranationally, otherwise ongoing fight between MNEs and tax authorities
will remain and latter will continue to lose billions of revenue. Although
remarkable initiatives have been taken by OECD and EU in this regard,
stringent measures haven't been achieved yet. Effective solution would be
foundation of International Tax Organization (ITO), which could manage
taxation of so-called stateless income of corporations. Supposed modus
operandi of ITO will employ following proceedings:

i. Requiring member states and making non-member states via
economic means avoid harmful tax competition and harmonize their
tax regulations;

ii. Imposing obligation on members to provide required data;
iii. Determining country-by-country income and calculate overall income

of MNEs and tax base according to the submitted data;
iv. Determining effective tax rate;
v. Dividing taxed overall income between states with consideration of:

" percentage of local activities of corporation in source(s) of income;
" residency;

vi. Imposing liability on tax havens proportional to their contribution for
profit shifting and make corporations not to use tax havens with
sanctions;

vii. Ensuring continuous growth of cross-border economic activities.
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Conclusion
In this article, main goal was providing basic information on Base Erosion

and Profit Shifting (BEPS), which is the most crucial problem for international
taxation. In order to provide proper information underlying issues of BEPS as
harmful tax practice, tax havens, hybrid mismatch arrangements, transfer
pricing, taxation of e-commerce, some of corporate tax structures were
analyzed and foundation of International Tax Organization was proposed as
an effective solution, which could deal with this issue. This proposal does not
confront with sovereignty of states because it will be accomplished under
treaty and operations will be employed under states' will, as they want to
subject MNEs to tax now. Probably it needs further efforts and time to attain
this purpose.a9 Nonetheless, proper changes are inevitable in order to
harmonize international tax regime and tax multinationals.

39 For instance, since 1988, 92 jurisdictions have joined to Multilateral Convention on Mutual
Administrative Assistance in Tax Matters See http://www.oecd.org/ctp/exchange-of-tax-
information/Status-of convention.pdf
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Amrah Rahmanov*

Transfer Pricing
Abstract
Nowadays, in the fast-paced world Multinational Enterprises have the significant role in
international trade. On the one hand cross-border transactions among the entities of
Multinational Enterprises increase worldwide trade traffic, on the other hand intra-firm
transactions initiate utilization of these transactions for tax avoidance purposes.
Multinationals establish their subsidiaries in offshore zones, which helps them to allocate
profits to overseas with the help of transferring goods, services, and intangibles. The rules
for adjusting this kind of issues, like arm's length standard and arm's length methods,
especially profit split method as the most appropriate method, cost-sharing agreements, and
advance pricing arrangements will be discussed in this article.

Annotasiya

Mthasir dbvrda Transmilli Korporasiyalarm beyndlxalq ticaratda rolunun artmasi
tendensiyasi siiratla inki~af edir. Bu cthr korporasiyalar 6z daxillarindaki miissisdlar
arasinda baglanan trans-sarhad miiqavildalrindan vergidanyaymmanin bir n6vii kimi
istifada edirlar. Ozfiliallarmi offor zonalarda yerladdirarak, amtaa, xidmat va aqli miilkiyyat
obyektlarini bu blkalara "transfer" etmak vasitasila gdlirlarini vergidan yayindirirlar.

Maqalada bu hallarin aradan qaldirilmasi fit~n tatbiq olunan "qol uzunlugu" standarti,
"qol uzunlugu" metodlari, qiymat-bblidhrma miiqavildlari, qiymatlarin avvdlcadan
miiayyan edilmasi barada raziliqlar 6z aksini tapmiudir. "Manfaatin b61itdfiriimasi"

metodu bu problemlarin aradan qaldirilmasmin an maqsadamiivafiq fisulu kimi tahlil
edilmiodir.

Introduction
s the international trade and business grow faster every day,
integrated corporations, in our case Multinational Enterprises
(hereinafter MNEs), become main actors in this field. The purpose

of integration is to gather profit that flows out of MNEs group. Transfer
pricing is a key for MNEs to prevent allocation of profits to other entities than

theirs. As the rule of business, every corporation wants to gain more money
than they would. That is why some of them use transfer pricing as a means of
tax avoidance because the significant part of the profit goes to state as a tax. If
MNEs use transfer pricing as a cross-border transaction, this gives them an
opportunity to allocate profit among jurisdictions, which results in reducing
the overall tax burden of MNEs group or avoiding tax at all. Even now, some
newspapers use the phrase "transfer pricing" as tax avoidance means for

MNEs. They report that income of MNEs group flows to the tax heavens like
the Cayman Islands, Luxembourg, Switzerland, and Ireland. This income can

even become so-called "nowhere income" or how Europeans call it "white

* Baku State University Law School, 3rd year student, SABAH group
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income" because it taxed nowhere.1 To prevent tax avoidance of MNEs by
using transfer pricing tax authorities apply rules that regulate these issues. In
this article some of these rules, like, arm's length standard, arm's length
methods, formulary apportionment and rules applied to the transfer of
intangibles will be discussed. The profit split method will be prescribed as the
most appropriate method and why it should be considered like that.

I. Transfer Pricing
Transfer pricing, reduced to its essence, is a means of allocating costs

between units of a large organization or multinational company for goods or
services supplied.2 Taking into account above said definition, it can be said
that transfer pricing is not only subject of international taxation but also has
roots in corporate law and business. From the business perspective, transfer
prices are employed to increase the efficiency of intra-firm supplies between
separate business units. In corporate law, controlling pricing in related-party
transactions prevents "tunneling" to the detriment of creditors or minority of
shareholders. As we talk about international taxation, in this field transfer
pricing serves the role of allocating profits to the different units of a
multinational enterprise and of allocating taxing rights to the involved

jurisdiction.' Taking into consideration importance and magnitude of these
transactions, authorities divided related-party transactions (controlled) from
independent party transactions (uncontrolled), because controlled

transactions are one of the ways of shifting profit from one jurisdiction to
another. As controlled transactions occur between associated enterprises, it is
important for tax authorities to ensure, whether the transaction is in "arm's

length" or not. OECD mentions the necessity of adjusting intra-group
transactions with giving definition to the term "associated enterprises" in its
Model Tax Convention.4 However, MNEs use transfer pricing for increasing
their profits via avoiding tax, according to some authors using transfer pricing
to decrease worldwide taxation is no longer viable.5 However, the reports of
MNEs groups show other results. Assume MNE shifts its profit from 35% tax
rate country (for instance USA) to non-tax rate country (the Cayman Islands).

1 Lee Sheppard, Transfer Pricing as Tax Avoidance, www.forbes.com/2010/06/24/tax-finance-

multinational-economics-opinions-columnists-lee-sheppard.html [last visited: Nov 20, 2015]
2 Subhajit Basu, Global Perspectives on E-Commerce, p. 53 (2007) See more UN Practical

Manual on Transfer Pricing for Developing Countries [hereinafter UN Practical Manual].
Para. 1.1.6. "Transfer pricing" is the general term for the pricing of cross-border, intra-firm
transactions between related parties.
' Wolfgang Sch6n, Transfer Pricing - Business Incentives, International Taxation and
Corporate Law, in Fundamentals of International Transfer Pricing in Law and Economics, 1
MPI Studies in Tax Law and Public Finance 47, p. 47. (Wolfgang Schon & Kai. A. Konrad eds.,
2012)
'OECD Model Tax Convention, Art. 9.
' Robert Feinschreiber, Transfer Pricing Methods: An Application Guide, p. 3 (2004)
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This kind of profit shifting means plus 35% more profit and it gives incentive
to multinationals to employ intra-group transactions as tax avoidance means.
For preventing the use of transfer pricing for this purposes, tax authorities
adopted some methods, which help to adjust this issues. In the next chapters,
I mentioned some of them.

II. Arm's Length Standard
As laid down above arm's length standard is one of the most-used ways of

regulation of transfer pricing issues. In determining the true taxable income
of a controlled taxpayer, the standard to be applied in every case is that of a
taxpayer dealing at arm's length with an uncontrolled taxpayer. A controlled
transaction meets the arm's length standard if the results of the transaction are
consistent with the results that would have been realized if uncontrolled
taxpayers had engaged in the same transaction under the same circumstances
(arm's length result).6 The benchmark of arm's length standard is a
comparability, to find comparable market prices for related-party
transactions. It means arm's length standard, at its core, is generally based on
a comparison of the conditions in a controlled transaction with the conditions
in transactions between independent enterprises.7 Hence, it is crucial to
comprehend which attributes will be taken into account for comparison.
Attributes or "comparability factors" that may be important when
determining comparability include the characteristics of the property or
services transferred, the functions performed by the parties (taking into
account assets used and risks assumed), the contractual terms, the economic
circumstances of the parties, and the business strategies pursued by the
parties.' Application of arm's length standard constitutes transfer pricing
methods which are the ways of the comparison of transactions.

III. Transfer Pricing Methods
There are two groups of transfer pricing methods, which named as

"traditional transaction methods" and "transactional profit methods"
including comparable uncontrolled price (CUP), cost plus, resale price
methods and transactional net margin or comparable profits, profit split
methods, respectively.

6 CFR-1.482(b)(1).

I OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations
(2010) [hereinafter OECD-TPG], para. 1.35.
8 Id. para. 1.36
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A. Traditional Transaction Methods
Traditional transaction methods are regarded classic9 and the most direct

means of establishing arm's length conditions1". However, in some cases
transactional profit methods are more useful than the traditional transaction
methods.

1. CUP method
The comparable uncontrolled price (CUP) method evaluates whether the amount

charged in a controlled transaction is arm's length by reference to the amount charged
in a comparable uncontrolled transaction." For instance, manufacturer A
transfers goods to the subsidiary B which is situated in different jurisdiction
and A sells the same kind of goods to the unrelated party C or independent
party D sells the same or similar goods under the same or similar conditions
to the unaffiliated party E. In this regard, prices established between A and
C (internal comparable) or D and E (external comparable) would be the arm's
length prices for controlled transaction (which is held between A and B).
However, the problem of application of CUP method is finding exact or even
similar prices for controlled transactions. As noted above "comparability
factors" should be considered when using uncontrolled prices for controlled
transactions. In the most cases, CUP method is inapplicable, due to different
conditions that appear in compared transactions: rarity and uniqueness of the
products transferred12 or in the situations when there is no internal
comparable because selling products to the independent parties (in the
example of A and C) is controversial with the purpose of vertical integration13.
Despite all these facts, CUP method is accepted as the best method when it is
possible to apply.

2. Resale Price method
The resale price method determines an arm's-length price for an enterprise's

controlled purchases of property by subtracting from the uncontrolled resale price an
appropriate gross margin (the "resale price margin ').14 Assume K is a seller which
purchased some tangibles from affiliated party L and resold these products to
independent party N. After subtracting appropriate gross margin15 and other
costs associated with the purchase of the product (e.g. customs duties)16 from
"the resale price" (the price which is charged between K and N) this price

9 There are three classic methods that are used in transfer pricing cases, developed by the
United States in the 1960s. See Reuven S. Avi Yonah, International Tax as International Law:
An Analysis of International Tax Regime, p. 104. (2007)
10OECD-TPG, para. 2.3.
11 CFR-1.482-3(b)(1).
12 Peter Harris and David Oliver, International Commercial Tax, p. 236-237 (2010).
13 Avi Yonah, p. 104-105.
14 Feinschreiber, p. 215. (by William W. Chip)
15 Harris and Oliver, p. 237.
16 OECD-TPG, para. 2.21.
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becomes arm's length price for the transaction between related parties L and
K. Resale price method is useful in the absence of uncontrolled prices in the
open market which makes CUP method inapplicable. Resale Price Method is
applied on a transactional basis, consequently, product distinctions less
influence this method.17 However, it is difficult to utilize this method if there
is significant time between the purchase of the goods from the related party
and resell to an independent party and if the reseller includes valuable
contribution to the product.18

3. Cost-plus method
However, RPM and Cost-plus method are similar to each other; the main

difference is in the starting points. The cost-plus method measures an arm's length
price by adding the appropriate gross profit to the controlled taxpayer's costs of
producing the property involved in the controlled transaction.19 For example,
manufacturer A sells tangible to the related party B which does not resell it to
the unrelated party as in the resale price method. Nevertheless, it is needed to
be found comparable prices for the purposes of establishing arm's length
price for this transaction. Thus, it is necessary to find companies similar to A
taking into account comparability attributes. "Then companies similar to A
are found to determine what this kind of companies typically expect as a
profit margin compared to their costs. The cost of the product then is
multiplied with gross profit margin which is defined before."2 Cost-plus
method is ordinarily used for the manufacture, assembly, or other production
of goods that are sold to related parties21 and is the most appropriate where
the sold products are semi-finished22.Although, aforementioned cost plus and
resale price methods are similar, the starting point of cost-plus is a
manufacturer and of resale price method is a reseller to the unaffiliated party.
Thus, in the cost plus method manufacturer always makes a profit, i.e. for tax
purposes, the entrepreneurial risk is allocated to the purchaser of the goods,
while, in resale price method it is reverse.23

17 UN Practical Manual, para. 6.2.9.2.
11 Harris and Oliver, p. 237.
19 CFR-1.482-3(d)(2)(i)
20 Avi Yonah, p. 105. See also Michael Kobetsky, International Taxation of Permanent

Establishments: Principles and Policy, p. 335 (2011) "The gross profit margins for controlled
and uncontrolled transactions have to be measured consistently to ensure that the
uncontrolled comparator being used is a reliable indicator of arm's length prices."
21 CFR-1482(d)(1)
22 "The OECD suggests that CPM is most appropriate where semi-finished products are sold

between related parties, where associated parties have joint facility agreements, long-term
buy-and-supply arrangements are in place, or where the controlled transaction is the
provision of services." See Kobetsky, p. 335
23 Supra note 18
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B. Transactional Profit Methods
These methods are based on analysis of net return. It means transactional

profit methods are more reliable in the cases when there is less or no
comparable data available.

1. Comparable profit or Transactional net margin method
In Section 482, this method is considered as comparable profit method

(CPM) while OECD implemented this transfer pricing method as
transactional net margin method (TNMM) which has some differences
between CPM that will be discussed below. The comparable profits method
evaluates whether the amount charged in a controlled transaction is arm's length
based on objective measures of profitability (operating profit indicators)24 derived from
uncontrolled taxpayers that engage in similar business activities under similar
circumstances.25 As profit based method, the benchmark for CPM is operating
profit 26 derived from uncontrolled transactions. Application of this method is
based on creating arm's length range with the help of profitability data of the
independent enterprises which happen to be in the same field with the "tested
party".27 "The tested party is the participant in the controlled transaction
whose operating profit attributable to the controlled transactions can be
verified."2 Arm's length range must be determined in every arm's length
method. In this case, interquartile range is employed for determining true
arm's length operating profit which means the range from the 25th to the 75
percentile of the results derived from the uncontrolled transaction.29 If

operating profit derived from controlled transactions falls either side of the
range, tax authorities adjust it to the midpoint. For applying CPM, the U.S.
Department of Commerce creates the Standard Industrial Classification,
which classifies all businesses into categories. Then, they establish the
interquartile range for related party transactions which is determined for

24 "Profit-level indicators are ratios that measure relationships between profits with costs or

resources" See Feinschreiber, p. 86 See also Elizabeth King, Transfer Pricing and Corporate
Taxation, p. 13 "However, The Temporary Regulations emphasize accounting consistency for
sample selection purposes under the CPM as applied to services, rather than resources
employed and risks assumed."
25 Cfr-1482-5(a)
26 See Feinschreiber, p. 85 "Operating profit is gross profit less operating expenses. Operating

profit includes all income derived from the business segment being evaluated but does not
include interest, dividends, profits derived from unrelated activities, extraordinary gains and
losses that do not relate to the continuing operations of the tested party."
27 See also Harris and Oliver, p. 238 "These methods involve the comparison of an enterprise's
profitability with that of a similar business enterprise. It evaluates whether the amount
charged in a controlled transaction is arm's length based on objective measures of profitability
derived from business activities under similar circumstances."
28 Feinschreiber, p. 85.
29 Id., p. 86
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every categoryg" As laid down before, profit-level indicators are the essential

components of CPM.31 Section 482 endorses rate of return on capital

employed3 2, ratio of operating profit to sales33, ratio of gross profit to operating

expenses 34 and other indicators35 as profit-level indicators.

OECD changed the name of the method from comparable profit to

transactional net margin method36, essentially, they are similar to each other.

The major difference between CPM and TNMM is that OECD prefers

"dynamic" means to determine arm's length result, rather than using

statistical tools such as interquartile range.3 7 This means TNMM should be

applied transaction by transaction and should not be limited by the

conventional range.38

2. Profit split method
The second method of transactional profit methods is a profit split. The

main idea in the profit split39 method is allocating profits or losses among

related parties according to their contributions to the functions performed.4

30 Avi Yonah, p. 115
31 See Feinschreiber, p. 85 "One or more profit-level indicators (e.g., net profit as a percentage

of sales) are chosen from the third-party transactions to compare to the financial data of the
tested party's most narrowly identifiable business activity."
32 CFR-1482-5(b)(4)(i)
33 CFR-1482-5(b)(4)(ii)(A)
34 CFR-1482-5(b) (4)(ii)(B)

31 See CFR-1482-5(b)(4)(iii) "Other profit level indicators may be used if they provide reliable
measures of the income that the tested party would have earned had it dealt with controlled

taxpayers at arm's length. However, profit level indicators based solely on internal data may
not be used, because they are not objective measures of profitability derived from operations

of uncontrolled taxpayers engaged in similar business activities under similar
circumstances."
36 See Feinschreiber, p. 227 "In TNMM, the profits earned by a taxpayer in a control transaction
are compared with the same measure of profitability from arm's length uncontrolled
transactions." See also UN Practical Manual, para. 6.3.2.2.
31 See King, p. 13 "The Guidelines do not favor the use of statistical tools, such as the
interquartile range, to select a particular value within the arm's length range. Rather, the
Guidelines focus on comprehensive comparability analysis. In all case, "comparability
factors" should be considered in selecting sample companies."
38 TNMM is applied transaction by transaction and not globally, which is not a very important

distinction: it is very hard to do transfer pricing transaction by transaction because of the
sheer number of transactions. See Avi Yonah, p. 116. See also The Guidelines start from the
presumption that transactions are ideally analyzed individually and that each level of

aggregation must be justified.
31 See Heinz-Klaus Kroppen, Roman Dawid and Richard Schmidtke, Profit Split, the Future
of Transfer Pricing? Arm's Length Principle and Formulary Apportionment Revisited from a
Theoretical and a Practical Perspective, in Fundamentals of International Transfer Pricing in
Law and Economics 267, p. 269. (Wolfgang Schon & Kai. A. Konrad eds., 2012) "The profit
split method is a two or multiple-sided method..., it does not only determine the arm's length
price..., but also determines a profit allocation for both participants/the overall group."
40 [...] risks assumed and resources employed. Harris and Oliver, p. 238
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U.S. transfer pricing regulations provide two types of profit split method.
Usage of these methods depends on the possibility of finding external market
comparables. The one, which relies on comparable data more than the other,
is a comparable profit split method. In this method, the allocation of the
operating profits which arise from uncontrolled transactions is used to
determine the proportions of the operating profits that each controlled
taxpayer gains from similar transactions.41 Nevertheless, it is hard to find
comparables in such situations. Therefore, MNEs use residual profit split
method. The residual profit split method is applied in some steps. In he initial
step the functions performed and resources employed by parties are
determined. After this taxpayer values these amounts by reference to third-
party criteria so as to quantify the respective contributions. As the controlled
taxpayers earn markups for their contributions, they are compared to the
uncontrolled markups with the help of CPM. In the second step, residual
profit 42 is to be allocated in accordance with the proportion that affiliated

parties have in their hands.43 Contrary to the OECD, U.S. regulations says that
residual is always the result of intangibles, patents, copyrights, know-how,
and the like. 44 In the most cases, especially, in the cases of transferring
intangible property it is impossible to determine comparable data for business

activities, which are held among associated parties, hence the need of
adjusting such sort of issues made the tax authorities adopt this method. The
aforementioned methods are the internationally accepted transfer pricing
methods based on arm's length standard. Nevertheless, there are some
different ways of adjusting transfer pricing issues besides arm's length
methods. Formulary apportionment approach, advanced price arrangements,
cost sharing agreements considered as means of adjusting transfer of goods,
intangibles and services among associated entities.

IV. Formulary Apportionment
Formulary apportionment method is an alternative to arm's length

standard. These two methods distinguish from each other at the starting
point. Arm's length approach entails "separate entity approach" that means
under this method the members of Multinational group is accepted as

41 Feinschreiber, p. 192 See also King, p. 31 "The comparable profit split method entails

constructing a "hypothetical" multinational firm from two unrelated firms considered
comparable to two individual members of a controlled group. Comparability, in this context,
requires that each of the two unrelated companies artificially joined together engages in

similar activities..."

42 See Feinschreiber, p. 193 "A residual profit remains after allocation under the first step
where valuable items of intangible property are owned by the controlled group, but similar
items are not owned by the uncontrolled taxpayers from whom the market returns were

derived."
4 Ibid.
4 Avi Yonah, p. 117
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independent entities.45 By the contrast, formulary apportionment method
treats the whole Multinational group as if they are one corporation. The first
step is to treat the whole group as unitary. Then tax authorities calculate the
net income of the group. After these calculations, they multiply
predetermined formula to the net income to find which percent of the profits
of MNEs group occurs in the particular place. Formulae could be established
differently. For example in California, in the birthplace of this method, tax
authorities use the percentage of assets, payroll, and sales which occur in this
state to create formula. As international consensus supports arm's length
standard, application of formulary apportionment is limited.",

V. Advanced Pricing Arrangements (Agreements)
An advance pricing arrangement ("APA") is an arrangement that determines, in

advance of controlled transactions, an appropriate set of criteria (e.g. method,
comparables and appropriate adjustments thereto, critical assumptions47 as to future
events)for the determination of the transfer pricing for those transactions over a fixed
period of time.48 This means companies negotiate with tax authorities to
determine their transfer prices in advance. The purpose of these arrangements
is to facilitate documentation and determination of transfer prices for intra-
company transactions. APAs could be unilateral, bilateral, and multilateral
which consider that APAs can be signed among MNEs and two or more tax
authorities. The multilateral APAs are essential for global trading.
Notwithstanding, it seems as the easiest way of establishing transfer prices,
only about 150 MNEs involved in such arrangements.49

VI. Transfer of Intangibles
The main tax avoidance incentive in transfer pricing arises from the

transfer of intangibles to affiliated entities. The lack of comparables in the
external market, difficulty of determining assets used in the development and
the specific ways of transferring (licensing, cost sharing, ownership
transferring) of these products makes the tax authority control upon this kind
of intra-company transactions less effective. MNEs use this opportunity to
allocate profit gained from the transfer of intangibles among jurisdictions.

45 OECD-TPG, para. 1.6
46 Avi Yonah, pp. 111-114 See also Kroppen, Darwin and Schimdtke, p. 273 "In Germany only

the trade tax (the so-called Gewerbesteuer) follows the formulary apportionment approach,
whereas the apportionment depends on the payroll of each plant."
" See Elizabeth King, Transfer Pricing and Valuation in Corporate Taxation: Federal
Legislation vs. Administrative Practice, p. 65 "Critical assumptions" constitute an important
part of this agreement. In essence, these assumptions lay out certain initial conditions that
must remain in effect for the life of the agreement (generally three years)."
48 OECD-TPG, para. 4.123.

9 Avi Yonah, p. 118.
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Generally, transfer of intangibles among affiliated entities happens with the
help of licensing and cost-sharing agreements.

A. Licensing
Licensing is the second most direct way of transferring intangibles5" from

high-rate tax jurisdictions to low-rate jurisdictions. According to the license
contract, affiliated licensee pays royalties to the licensor corresponding to the
percentage which derives from the sale or sublicense of particular intangible.
In vast majority cases, licensees paid token royalties. Consequently, "super
royalty" or "commensurate-with-income" rule was adopted by tax authorities
to adjust such sort of tax avoidance. This rule mentions that royalties must be
appropriate with the income attributable to intangible.51 "Periodic
adjustments" would be applied every year to ensure that royalties are
appropriate with the rules embodied in Sections 482. Nonetheless, there are
some conditions that entail exceptions to the periodic adjustments
provisions.

5 2

B. Cost Sharing Agreements
Under cost sharing agreements (CSA), associated parties agree to allocate

profits derived from developing intangible appropriate to their contributions.

With the help of these agreements parties determine the profits to be allocated
among jurisdictions in advance. CSAs mainly occur in research and
development, the mining industry and group management services.53 The
parent company signs CSA with its subsidiary to shift intangible under
development to the low-tax rate jurisdiction to maintain profit derived from
intangible in tax heaven in this jurisdiction, thereby decreasing the overall tax
of affiliated group. Actually, intangible should be under development
because if the intangible is shifted in the complete form "commensurate with
income" rule would be applied. However, another way of shifting profit is
moving intangible to tax heavens in early stages of development to set low
royalty.54

VII. Profit Split as the Most Appropriate
Method in Many Cases

As mentioned above today "traditional transaction methods" are not
applicable in most cases. Even in the comparable profit method it needs

50 Transfer of ownership is the first most direct way of transferring intangibles. In the transfer

of ownership, intangibles are sold to affiliated parties.
51 Avi Yonah, p. 110
52 See CFR-1.482-4(f)(2)(ii) Section 482 provides five exceptions: Transactions involving the

same intangible, transactions involving a comparable intangible, methods other than
comparable uncontrolled transactions, extraordinary events, the five-year period.
5' Harris and Oliver, p. 240
5' Avi Yonah, p. 111
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finding comparable profits derived from uncontrolled transactions. Taking
into account uniqueness of intangibles, it is clear that comparables for this
kind of transactions rarely exist. Therefore, profit split occurs as the most
applicable method. Firstly, it is a two-sided method which means it has two
stage of application. Despite the first stage, in the second stage the
comparables are not needed, thus it makes the allocation of profits less
depended on comparables. Secondly, if there are not comparables at all, profit
split uses "internal data" of the controlled transaction, thereby allocating the
profit among affiliated parties, mostly, in the cases of transferring
intangibles." Though, profit split method is similar to formulary
apportionment, formulary apportionment employs predetermined formula,
while, "profit split is applied case-by-case adjusting every transaction
differently."56

Conclusion
An increasing number of MNEs leads to rise of the number of cross-border

transactions, thereby, increasing the amount of goods, services and
intangibles transferred among affiliated parties. Nevertheless, it creates
incentive of tax avoidance by using transactions among associated parties.
MNEs benefit from the tax rates of different jurisdictions, locating subsidiaries
in low or non-tax countries. Arm's length regulations deal with this kind of
tax avoidance using transfer pricing methods. However, there are five
methods, only profit split method can be applied in every case, taking
consideration unique intangibles as well. Saying in a figurative way, profit
split, in this case, appears as a "jack of all trades". In the other words, profit
split method makes grounds for establishing arm's length results for
transferring intangibles which is one of the main ways of shifting profit from
one jurisdiction to another. Thus, profit split is the most appropriate method
for preventing tax avoidance.

5 OECD-TPG, para. 2.141
56 Jinyan Li, Soft Law, Hard Realities and Pragmatic Suggestions: Critiquing the OECD

Transfer Pricing Guidelines, in W. Schon and K.A. Konrad (eds.), Fundamentals of
International Transfer Pricing in Law and Economics 71, p.75. (Wolfgang Schon & Kai. A.
Konrad eds., 2012)
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Kanan Madatli*

Software License Agreements: Main Types,
Legal Aspects, and Regulations

Abstract
The article is discussing one of the contemporary laws -Software License Agreements in IT
law. The concept of Software License Agreements, the main types of Software License
Agreements, their legal aspects, law regulations on software and other important facts are
mentioned in the article. At the same time there are some cases about the topic in the article
that these cases are helpful for understanding Software License Agreements. And also in the
article, you can see different countries' legislations on software law and how they are
implemented nowadays.

Annotasiya

Maqalada mthasir dbvriin an maraqh hfiquq sahdalrindan olan informasiya Texnologiyalar
(IT) hfiququnun bir institutu -Proqramla~dirma miiqavildalrin tahlili 6z aksini tapmiudlr.
Maqalada Proqramla~dirma miiqavildalri, onlarm nbvlari, hiiquqi cahatlari, hiiquqi
tanzimlamdalri va digar miihiim masalalara toxunulmu~dur. Bundan ba~qa maqalada
proqramla~dirma miiqavildalri ila bagh miixtdif kazuslara yer ayrilmiudir ki, bu kazuslar
mbvzunun tahlilinda mtihtm ahamiyyat kasb edirlar. Maqalada mhxtdlf blkdalrin
qanunvericiliklarinin proqramla~dirma miiqavildalrina miinasibati, onlarm tatbiqi
sahdalrindan s6z a ilmu va bu miiqavildalrin giinifmitzdaki ahamiyyati qeyd edilmi~dir.

Introduction
t has been too much that contracts and agreements were prepared by

depending on sides' wills and these agreements started to change their
places to the digital platforms. Nowadays electronic contracts, software

agreements and such kinds of contracts are the products of online platform.
In this article I've mentioned one of these kinds - software license agreements.

Many contracts have different positions in digital platform, and some of
them are only presented to user as a "accept" or "deny" contract. "As the user
may not see the agreement until after he or she has already purchased the
software, these documents may be contracts of adhesion."' Software
companies often make special agreements with large businesses and
government entities that include support contracts and specially drafted
warranties. In general, software is licensed rather than sold to protect the

owner's copyright interest in the software. When software is licensed each and
every user of the software enters into an agreement with the owner regarding
the use of the program. Surely, it is important to know which law regulates
them or how are they regulated?

* Baku State University Law School, 2nd year student, SABAH group
James Boyle, Shamans, Software, and Spleens: Law and the Construction of the

Information Society, p. 19 (1996)
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This article consists of 2 parts. You will see software contracts, their types,
"shrink-wrap" and "click-wrap" licenses, legal aspects of software license
agreements, legal status of software license agreements, and other important
headings.

I. Understanding Software License Agreements

A. What is a Software License Agreement?
At the core of software and software contracts is the legal concept of

copyright.2 Copyright is the right for the owner or licensed proprietor to
prevent anyone from copying their software without paying anything for it.
Since the use of software requires copying to occur, then any user of software
must have permission to use and thereby copy such software.3 Hence it is
important to use software license agreements for software owners and
licensees to purchase their products. But what is a Software License
Agreement? Many authors have different concepts about Software
Agreements, but generally we can define Software License Agreement or
End-User License Agreement (EULA) as a contract between licensor of
software and purchaser, defining purchaser rights to use and to purchase the
software.

How is the software licensed? After a software company develops a
software product, the company will generally attempt to capitalize on its
efforts by licensing the software to others. These transactions may take a
variety of forms. The typical software license provides that the software
company will deliver a "finished" software product to the user. In many cases,
the software company also agrees to correct any software defects or "bugs"
that are discovered, and to periodically provide the user with improved,
updated versions of the software. The software user, in return, pays one fee
for the software, and may also agree to pay an additional fee, or royalty, if the
software he licenses is incorporated into one of the products he (the user)
manufactures. In addition, the software user often promises that he will not
(1) disclose any of the confidential information the software company
provides to the user, (2) reproduce or otherwise copy the software, and (3)
assign or sublicense the software without the consent of the software
company.4 At the same time I want to mention that, the licensor of the
software can provide a general license for the all products of company, on the
other hand, the licensee can determine seperate licenses for each product of

2Robert T. J. Bond, Software Contract Agreements: Drafting and Negotiating Techniques

and Precedents, p. 58 (2004)
3 Id. p. 58
4Terence W. Thompson, Software Licenses as Personal Service Contracts, 9 Computer L.J. 491,
p. 492 (1989)
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company. For example, Adobe Systems Ltd. defines both types for their
products.5

The licensor may own all rights to the software, or may have the
permission of the owner to enter into license agreements with others. The
licensee may be:

- a user of software;
- a distributor of software;
- a publisher of software;
- a party who modifies, translates or adds codes to the software;
- a value added reseller;
- a joint venture partner;
- an independent maintenance company;
- a technology escrow agent;
- an independent sales representative or agent and etc.6

In general, if the software in question is protected by patent, copyright, or
trade secret law, the license agreement allows the licensee to deal with the
software as specified in the license grant provision of the agreement without
infringing the licensor's copyright or patent rights7, or without
misappropriating the licensor's trade secrets.

B. Some Important Types of Software License Agreements8 -
"Click-wrap" and "Shrink-wrap" Licenses

1. Developer-publisher license agreements
A developer-publisher license agreement is an important type of software

license agreements for all kinds of software, such as mainframe9,
minicomputer1", and microcomputer11 . In the microcomputer software arena,
these contracts are commonplace but vary in their approach to significant
terms. For example, the license grant may transfer the developer's copyright
interest to the publisher, or the publisher may acquire an exclusive license to

I Adobe General Terms of Use (Last updated 7 April 2015),
http://www.adobe.com/legal/terms.html (last visited 18.11.2015)
6 T. J. Bond, p. 59

7 Id. p. 60
8 The division of Software License Agreements is based on Robert T. J. Bond, Software

Contract Agreements: Drafting and Negotiating Techniques and Precedents. There are
many types of Software License Agreements, but when I mentioned types of Software
License Agreements, I mainly substantiated to Robert T. J. Bond.
9 Mainframe - a large computer, generally requiring a special environmentally controlled
room or data center, for processing large quantities of data (Robert T. J. Bond - Software
Contract Agreements: Drafting and Negotiating Techniques and Precedents)

10 Minicomputer - a small computer which sometimes possesses equal features and
capabilities with a large computer.
11 Microcomputer - a complete computer, designed for an individual working. Synonym of
personal computer (PC)
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distribute the software during the term of the license agreement. Often such
agreements cover several programs and it is not unusual for such agreements
to cover several machine types of versions of each program, such as, a Mac
and an IBM version of each program developed.12

Developers require minimum copyright payments in these agreements
plus an advance royalty payment that is returned at a rate of less than 100%
of all copyrights earned so that the developer receives some incremental
revenue from initial copies distributes. Publishers will set milestones for the
development of each version of program and insist that copyright advances
are divided into payments that are tied to the milestones. 13 And also, in these
agreements publishers must pay attention that the license agreement includes
warranty options, maintenance responsibilities, publisher rights and etc.
Nowadays, many software and publisher companies use these agreements,
for example, Apple Inc. uses these kinds of agreements for the marketing of
its products.14

2. Escrow 5 and TTP16 agreements
Although escrows play an important part in modern legal affairs,

comparatively little litigation has arisen on the point. The attributes of an
escrow were established early at English common law, and have been
relatively unchanged by the passage of time. An escrow has been technically
defined as an instrument which by its terms, imports a legal obligation, and
which is deposited by the grantor with a third party to be kept by the
depositary until the performance of a condition, or the happening of a certain
event; and then to be delivered to the grantee.17

Software or technology escrows sometimes involve a license agreement.
Software escrows historically become important when the software user
licenses an important or critical application in object code and there is no
commercially available substitute that could be acquired and placed in use on
short notice and at a reasonable cost. If the software publisher fails to maintain

12T. J. Bond, p. 74
13 Id, p. 76
14Apple Software License Agreements (last updated May 2015),
http://www.apple.com/legal/sla/ (last visited 29.11.2015)
1 Escrow - the holding on deposit by a third party of confidential material on certain terms

as to its release or control and use. In software terms it is often source code which is placed
in escrow. (Robert T. J. Bond - Software Contract Agreements: Drafting and Negotiating
Techniques and Precedents)
16 TTP - The abbreviation for a Trusted Third Party; an independent individual, firm or
company set up or licensed by the state to provide, amongst other things, escrow services
and certification or verification services for public and private key algorithms or codes used
in cryptographic software, and providing authentication services in respect of digital
signatures used in e-commerce. (Robert T. J. Bond - Software Contract Agreements:
Drafting and Negotiating Techniques and Precedents)
17 Lawrence J. Meyer, Escrow Agreements, 8 Miami L.Q. 75, p. 75 (1953-1954)

- 121 -

December 1 2015 IT law



and enhance the software as required by the license agreement, or if the
publisher falls into bankruptcy, the user would need to program source code
and technical information about the source code in order to continue to
maintain and enhance the important or critical program.I" Software escrows

are a subset of a broader type of escrow known as the technology escrow. The
major difference between the two is that a software escrow arrangement is
limited to software and related items including updates, enhancements,
technical documentation, user documentation, flow charts, etc; while
technology escrows are used for non-software as well as software technology.
Technology escrows are used by inventors and participants in research and

development joint ventures to substantiate the creation of their inventions
and the timing of those inventions, by government contractors to comply with
the demands of procurement and RFPs.19 The inventions or technology of
such parties may or may not involve or include software. There are various
approaches to software escrows. The software publisher may establish an
escrow in advance of customer demand, or in response to customer demand.
The escrow may serve more than one customer or only a particular customer.
The escrow agent may be one of the party's banks, insurance companies,
accountants, or attorneys, or it may be an independent escrow company
whose primary business is escrow service. Generally speaking, sophisticated
users prefer an independent escrow provider to an agent of one of the
parties.2

The escrow arrangement typically requires the software publisher to
transfer a copy of source code to the escrow service provider who is required
by contract to deliver a copy of the source code to one or more users upon the
failure of the publisher to maintain the program licensed by the user(s) in
executable code form, or upon the bankruptcy of the publisher21. The escrow
service provider may hold a copy of the source code under a license
agreement with the publisher, or may take title to a copy of the source code.
The user may receive a copy the source code from the escrow service provider

under a license from the provider, or under the terms of the user's executable
code license agreement. Alternatively the user may own the copy of the source
code received from the source code provider, or other arrangements could be
worked out. In any event, license agreements between publishers and escrow
service providers, and license agreements between escrow service providers
and software users are both considered escrow license agreements.22

Trusted Third Party (TTP) agreements are a variation upon Escrow
Agreements and are becoming used in the area of cryptography and electronic

18 T. J. Bond, p. 83
19 The abbreviation of Request for Proposals.
20 T. J. Bond, p. 84
21 J. Meyer, p. 78
22

T. J. Bond, p 85
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commerce.23 The term "Cryptography and Encryption services" is intended to
encompass any service, whether provided free or not, which involves any or
all of the following cryptographic functionality:
1. key management
2. key recovery;
3. key certification;
4. key storage;
5. message integrity (through the use of digital signatures);
6. key generation;
7. time stamping; 24

In the UK policy paper, a TTP is described as "an entity trusted by other
entities with respect to security related services and activities"2. This
description could cover a wide range of activities which do not involve the
provision of encryption services, for which reason it is arguable that TTP's not
offering encryption services are not subject to the licensing regime.26

However, certain exclusions are explicitly set out in the policy paper:27

" Intra-company TTP's: provision of encryption services by an
organisation to its own employees or within its own group of
companies, or other similarly closed user groups. If, however, the
customers of that organisation can use these encryption services for
communication among themselves, or if the organisation extends the
encryption services it provides to its employees so they may
communicate with another organisation, it would not be excluded
from licensing;

* when the encryption services are an integral part of another service
such as pay TV;

* encryption used in home banking services;
* key management and encryption services offered to credit card

companies to authenticate credit card users.
In order to provide certification or authentication of cryptographic keys and

digital signatures used in cybertrade transactions a number of corporations
and bankers are offering their services as TTPs who hold in escrow algorithms
and keys of the cybertraders in order to provide a verification service if
requested.21

23/d. p. 86
24 Chris Reed, Juan Avellan, The United Kingdom Policy on Trusted Third Parties and its

Implications for EDI, 4 EDI L. Rev. 81, p. 82 (1997)
25 Licensing of Trusted Third Parties for the Provision of Encryption Services: Public Consultation

Paper on Detailed Proposals for Legislation. Department of Trade and Industry. March 1997.
26 Reed, Avellan, p. 83
27 The report can be found here: https://www.gov.uk/government/publications
28 T. J. Bond, p. 86
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C. Shrink-wrap, Click-wrap and Browse-wrap Agreements
1. Shrink-wrap and Click-wrap agreements
Originally, the terms of software license agreements were written on or

could be read beneath the plastic wrapping that encased the packaging in
which the software was sold. In theory, you would read the license agreement

before purchasing and opening the packaging. The license was worded in
such a way that by purchasing and opening the packaging you would
automatically be bound by the terms of the license agreement. These
agreements came to be referred to as shrink wrap licenses. More recently,
software developers have begun including the license agreement as part of
the installation of the program. When you go to install the program, the
license agreement appears on your screen and you are asked to accept the

terms and conditions before you are allowed to proceed with the installation
of the program. Some programs permit you to print a copy of the license
agreement; others do not. Because you have to click on the accept button to
proceed with the installation, these types of license agreements have become

known as click wrap licenses. In other word, clickwrap agreements require
the user to scroll through the agreement and confirm acceptance of the terms
and conditions by taking some form of positive action, such as clicking an I
accept" button, prior to use of the program. The installation or use of the
software is conditional on the user accepting the agreement and thereby
consenting to abide by its terms.29

These contracts are by nature contracts of adhesion" - the possibility of
negotiation is excluded; one simply declares one's acceptance or goes
without.31 Shrink wrap and click wrap licenses are dramatically different from
other types of agreements. First, shrink wrap and click wrap license terms
cannot be examined prior to the purchase of the software. Second, if the terms
of the license agreement are read, it is only after the transaction is complete.
Third, the license agreement is presented to you on a take-it-or-leave-it basis.
Fourth, the software is sold on the condition that you agree to the terms of the
license agreement and that by opening the package, installing the software or

using the program you are deemed to have accepted the terms of the license
agreement. Fifth, if you do not agree with the terms of the license, you are
instructed to return the software for a refund.3 2 Because of these differences,

there are numerous issues with respect to the enforceability of shrink wrap

29 Renee Zmurchyk, Contractual validity of End-User License Agreements, 11 Appeal Review,

Current L. & L. Reform 55, p. 56 (2006)
30 See Andrew Burgess, Consumer Adhesion Contracts and Unfair Terms: A Critique of

Current Theory and Suggestion (1986)
31 See Ellison Kahn et al., Contract and Mercantile Law: A Source Book: General Principles of

Contract (Vol 1. 1988)
32 Adrienne Waller, Shrink-wrap and Click-wrap licenses, 25 LawNow [32], [35] 19, p. 20 (2000-

2001)
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and click wrap license agreements.B; There are two main reasons these issues
arise. First, the license agreements purport to create a contractual relationship
between the software developer and the end user and second, the terms of the
license agreement are brought to the user's attention after the transaction is
complete.

I mentioned above that the click-wrap and shrink-wrap licenses have some

similarities and differences. And now I want to mention their unique features.
Shrink-wrap agreements have much importance on the implementation of

software licenses. A shrink-wrap agreement is simply a printed standard-
form agreement that is placed or printed on top of the package in which a
computer program is marketed. A cellophane wrapper is placed around it - it
is shrink-wrapped. Other terms used to describe this type of agreement are
"box-top", "tear-me-open" or "blister-pack" agreements. They are used for
mass-marketed software. The shrink-wrap agreement comes into effect when
consumers break open the plastic shrink-wrap or install the software on their
computers as assent to the terms of the license.34

The shrink-wrap agreement purports to create a license agreement between
the buyer of the computer program and its producer. It grants the user a non-
exclusive license to use, subject to certain limitations, the program and
accompanying documentation. Sometimes it also states that the license does
not constitute a sale: ownership of the program and the copyright in the
program, the accompanying documentation, and any copy made by the user
remain with the software developer or publisher. Typically, the relationship
entered into for the acquisition of software is either a license, or a single
payment for use in perpetuity: in both cases the ownership of the copyright is
not transferred to the buyer.35

Are these agreements enforceable by either party? The foundation of a

contract is agreement by the consent of two or more parties. The main
components of agreement are offer and acceptance. At common law, no
formalities are required for the conclusion of a valid and enforceable contract.
So a contract may be concluded in writing or orally, or by a mixture of the two
(such as where the offer is made in writing but accepted orally). A tacit (or
inferred) contract is concluded partly or wholly by the conduct of the parties

- the agreement is inferred from the actions of the parties. 36
So the terms of the shrink-wrap license printed on the packaging constitute

an offer made by the owner of the copyright in a computer program to a
potential buyer. In a Canadian case (North American System Shops Ltd v. King
(1990) 27 CPR (3d) 367), a computer program was sold shrinkwrapped, but

331 Id. p. 20
14 Tana Pistorius, Shrink-wrap and Click-wrap agreements: Can they be enforced?, 7 Juta's
Business Law Review 79, p. 79 (1999)

3Ibid.
36 Id. p. 80

-125-

December 1 2015 IT law



no copyright notice or license agreement was visible until the package was
opened (the "license statement" appeared inside the back cover of the booklet
accompanying the computer program). The court held that as the license
statement was not visible or known to the defendant when he acquired the
program, he bought the program without any notice of conditions attaching
to the sale and was free to deal with the program as he wished.3 7 Today,
though, few computer programs are packaged in such a way that the terms of
the proposed agreement are not visible.

In another case, in ProCD, Inc. v. Zeidenberj ("PMCD")38 it was held that a
shrink-wrap license was binding on the purchaser. In this case, the purchaser
had notice of the license terms as there was a disclaimer on the outside of the

box indicating the transaction was subject to a software license. Under the
terms contained inside the box, the purchaser had a right to return the
software if the terms were unacceptable. The Court noted that shrink-wrap
licenses are enforceable as a general matter unless their terms are

objectionable on grounds applicable to contract, such as violation of a rule of
positive law or unconscionability.39

In short, a shrink-wrap agreement is a valid and enforceable contract,
provided that the requirements of offer and acceptance have been met. If a
consumer disputes the validity or enforceability of such an agreement, the
following principles will assist the software developer: the consumer will be
bound by the agreement

* if she has read it;
* if she has not read it, but the supplier drew her attention to its terms, or

the agreement by its nature drew her attention to its contents.4

2. But what about click-wrap agreements?
The use of click-wrap agreements is growing. Click-wrap agreements have

evolved as a concept analogous to shrink-wrap agreements. I mentioned the
concept of Click-wrap agreements above, and also these agreements have
many purposes. Today there remains no doubt that legally binding contracts

between users and manufacturers may be formed online. The momentous
case of Rudder v. Microsoft Corporation, ("Rudder")41 established that click-wrap
agreements are valid and legally binding contractual agreements. In Rudder,
Microsoft filed for a permanent stay of proceedings, claiming that the
plaintiffs agreed online to the exclusive jurisdiction clause stating that the
State of Washington was the governing jurisdiction for any disputes. The
plaintiffs argued that the online agreement should not be enforced because

17 Id. p. 80
38 86 F.3d 1447 (7th Cir. 1996) [PmCD]

39 Zmurchyk, p. 59
40 Pistorius, p. 81
41 (1999), 2 C.P.R. (4th) 474 (Ont. S.C.J.)
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they did not receive specific notice of the clause and were therefore unaware
of its existence. In rejecting the plaintiffs' claim, the Court noted that the
plaintiffs were required to click an "I agree" button twice during the process
and that the forum selection clause was no more difficult to read than any
other term. The Court compared the online agreement to an agreement in
writing, holding that it must be given the same enforcement.42

Are click-wrap licenses enforceable? The recent U.S. case of i.LAN Systems,
Inc. v. Netscout Service Level Corporation43 has confirmed that a click-wrap
license agreement is enforceable but, under Massachusetts law would be
interpreted under the Uniform Commercial Code. Of interest in this case was
that i.LAN Systems were a reseller of Netscout's products. i.LAN has signed
a detailed value added reseller agreement. i.LAN having signed the VAR 44

agreement, then placed a purchase order for software products. The software
products as delivered to i.LAN were subject to a click-wrap agreement which
included language to the effect that nothing in the click-wrap agreement
would affect any pre-existing agreements between Netscout and its licensee.45

3. Browse-wrap agreements
Browse-wrap agreements set out the terms somewhere within the site but

do not require the user to review or agree to the terms prior to use of the
program.46 "Browse-wrap" agreements, as distinct from "click-wrap"
agreements, do not require the active consent of the user. Acceptance of a
browse-wrap is implied from the user's browsing or other activity on the web
site, even if the user has not reviewed the electronic contract.47 Browse-wrap
agreements are typically found at the bottom of a webpage in the form of a
link to another page on which the terms and conditions are posted. The user
is not required to review the contract, much less access the page where it's
located, in order to proceed. Actually, these agreements are not so widely
enforced, but there are some cases about these.

One of these cases is Register.com, Inc. v. Verio, Inc.48 Distinguishing Register

from Specht, the Second Circuit held that the defendant, Verio, unlike the
defendant in Specht, was "fully aware of the terms on which Register offered
the access." The other case on browse-wrap agreements is Southwest Airlines

42 Pistorius, p. 83.
41183 F.Supp.2d 328, .LAN Systems, Inc. v. Netscout Service Level Corporation, see the full case
here: http://www.internetlibrary.com/cases/lib-case22.cfm
44 The abbreviation of Value Added Resellers
45 T. J. Bond, p. 82
46 Zmurchyk, p. 57
47 Jeffery E. Wittmann, Electronic Contracts, Negotiation and Drafting Major Business
Agreements Conference Federated Press 2, p. 4 (2007)
48 356 F.3d 393. See the full case here:
http://www.duanemorris.com/site/static/356 F 3d 393.pdf
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Co. v. BoardFirst, LLC.49 In a recent case, Southwest Airlines Co. v. BoardFirst,
LLC, the Northern District of Texas recognized the evolution of commercial

transactions in enforcing browse-wrap agreements. Recognizing that
"browse-wraps have become more prevalent in today's increasingly e-driven
commercial landscape," the court succinctly summarized that "one general
principle that emerges is that the validity of a browse-wrap license turns on
whether a website user has actual or constructive notice of a site's terms and
conditions prior to using the site.5"

II. Legal Aspects of Software License Agreements
A. How Does the Law Regulate Software License Agreements?
Every jurisdiction has its own national laws which vary for protecting

intellectual property rights and software licenses. In the UK the law which
applies includes the Copyright, Designs and Patents Act 1988, the Patents Act
1977 and the Trade Marks Act 1994. In the US the Patent Act, the United States
Commercial Code, the Copyright Act, the Uniform Trade Secrets Act and
various State laws all apply to intellectual property in computer programs.51

The Software License Agreements may be regulated by Paten Law, Copyright
Law, Trade secret law, Trademark law, Tax law and mainly Contract Law.
And also there are many EC directives, Court decisions and other
international papers which regulate this field.

Most foreign countries have an absolute novelty standard that requires the
patent application in that country to be filed before any sale of the invention
or offer to sell it, and before any publicity, advertising, or distribution of
promotional literature that describes the invention sufficiently to disclose it to
the public. There is a prevailing idea that the possession of a patent gives the
patentee the right to make the thing covered by the patent. This is a mistake.
The Government only gives the inventor the right to prevent others from
making the thing patented; that is the extent of his monopoly. If the inventor
can make his or her product without infringing any prior patents, well and
good, but this question does not enter into the discussion in obtaining the
patent nor is the Government interested in that question. It frequently
happens that an inventor may procure a broad patent on a machine of some
kind, but subsequent experiments may show that the machine is costly to
operate and impractical to some extent. A subsequent inventor may improve
the machine and make it practical.52

49 2007 WL 4823761 (N.D. Tex. Sept. 12, 2007). See the case here:
http://itlaw.wikia.com/wiki/SouthwestAirlines v. BoardFirst
50 Sam S. Han, Predicting the Enforceability of Browse-Wrap Agreements in Ohio, 36 Ohio N.U.

L. Rev. 31, p. 42 (2010)
51 T. J. Bond, p. 104
52 Charles F. Murray, Patent Law, 3 Chi.-Kent Rev. 5, p. 7 (1924-1925)
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When the software is patented, the patentee can sell or give it to a company,
or a person. It is often said that you can patent an idea (or invention) but you
can only copyright the expression of the idea (or invention). For an idea or
invention to be patentable, it must be new, involve an inventive step, be
capable of industrial application and must not be one of the statutory
exceptions of which a "computer program" is one and "a method of doing
business" is another. 53

There have been many cases on the patenting software, such as US case of
State Street Bank & Trust Co v. Signature Financial Group Inc.5 4

The UK Patents Act 1977 provides patent protection for 20 years and for

countries which are signatories to the European Patent Convention the term
is for the same period. Whilst it may appear harder and, therefore, less
desirable to obtain patent protection in the UK than it may be in other
countries such as the US, this is still no reason to discount patent protection
as a means of securing suitable rights for software.55

Copyright is at the core of intellectual property right protection for
computer software and globally is recognised as the main protection for the
rights of the owner.5 6 The author, that is the person who creates the work, is
generally regarded as the copyright owner except that, where the software
program is made by an employee in the course of his employment, the
employer is the first owner of the copyright.

Until recent years in many countries computer software was not
specifically referred to in statutes as having its own right to protection for
copyright purposes and certainly in the UK in the Copyright Act of 195617

there was no mention of computer programs and therefore copyright was
deemed to apply to computer programs because they were "written" and
therefore might well be regarded as "literary works" which were specifically
referred to in the Copyright Act 1956. 58 The Copyright, Designs & Patents Act
1988 (the 1988 Act) replaces previous UK copyright statutes.5 9

Whilst it is not necessary to display any statement or wording regarding
copyright on a software product it is generally considered good practice to
display a copyright statement as an assertion of copyright ownership and
statement to the world at large as well as to the licensed user.6 Therefore,

53 T. J. Bond, p. 105
14149 F 3d 40368 (Fed Cir 1998) - Cert. Denies - 1999. See the case here:
https://law.resource.org/pub/us/case/reporter/F3/149/149.F3d.1368.96-1327.html
55See the UK Patents Act 1977: http://www.legislation.gov.uk/ukpga/1977/37
56 T. J. Bond, p. 106
57See the UK Copyright Act 1956:
http://www.legislation.gov.uk/ukpga/1956/74/contents/enacted
58 T. J. Bond, p. 107

59 Brian Subirana, Malcolm Bain, Legal Programming: Designing Legally Compliant RFTD

and Software Agent Architectures for Retail Processes and Beyond, p. 142.
60 T. J. Bond, p. 109
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where the owner of a computer program wishes to assert or further enforce
copyright ownership, the statement that is usually suggested is as follows:

© [name of copyright owner] [year offirst publication].
Often the words "All rights reserved" are added to the copyright statement.

The usual places to display the above copyright statement are:
* on all packaging for the software product;
* on the front cover or inside front cover of any accompanying

documentation and user manuals;
* as an opening page on the first loading of the program so that the

copyright statement is clearly displayed as the program is "scrolled
through"; or

* physically on the media within which or upon which the program is
embedded or incorporated.61

Trade secret protection may have originated in the 1851 English case of
Morison v. Moat,6 2 and later it may have been first recognised in the United
States in a Massachusetts case, Peabody v. Norfolk.63 One goal in the judicial
development of trade secret law has been to discourage unfair competition
and trade practices.6 4 A second goal has been to encourage research and
innovation.

Trademark rights arise from commercial use or the intention to use them
commercially followed by commercial use. Trademarks may be registered or
not, but registration gives some advantages and is usually preferable to not
registering your mark.6" If a mark is registered, the registration must be
renewed from time to time. The duration of trademark protection is
potentially unlimited. The trademark owner's exclusive rights to use the mark
with respect to certain goods and services may continue as long as the
trademark owner uses the mark in commerce66; uses it correctly, e.g. as a
trademark rather than a generic name; controls the quality of the products
bearing the goods; and as long as customers continue to perceive the mark as
an indicator of source or sponsorship of the products bearing the mark.

In the United Kingdom trademarks and service marks are protected by
statute under the Trade Marks Act 199467. Under the existing law trademarks
may be applied for in respect of computer programs generally speaking under

Class 9 for the program itself and Class 16 for accompanying user manuals.61

61 T. J. Bond, p. 109
62 (1851) 9 Hare 241. See the case here: http://swarb.co.uk/lisc/Info18491899.php
63 98 Mass 452 (1868)
64T. J. Bond, p. 111
61 Ibid.
66 Ibid.
67See the Ad here: http://www.legislation.gov.uk/ukpga/1994/26/contents
68 International trademark classes, http://www.oppedahl.com/trademarks/tmdasses.htm

(last visited 01.12.2015)

-130-

Volume 2 1 Issue 1Baku State University Law Review



One difficulty which many software houses have is that they tend to use
descriptive marks as trademarks which maybe unregistrable although the
Trade Marks Act 1994 is considerably more lenient than the previous UK
legislation.69 It is now possible to register not only names and words but also
distinctive shapes and configurations.

As other laws, Contract law has a unique position on the regulation of
Software License Agreements. The Contracts (Rights of Third Parties) Act
1999 applies in the United Kingdom to contracts which are entered into on or
after 11 May 2000. The Act enables a third party to enforce contractual rights
as if it were a party to the contract."y

The Contract Law has various regulations on softwares and cores all over
the world, such as the ALI Principles or Brazilian Software Contracts and etc.
The ALI Principles71 constitute specialized contract law. They apply to
"agreements for the transfer of software for a consideration," including sales,
licenses, leases or access contracts, whether negotiated or standard form and
whether the delivery of software is by a tangible or electronic medium.7 2

In the United States, where the transaction relates to a sale, then the
Uniform Commercial Code applies and in many parts of Europe specific civil
codes apply to contracts for sale. However, in Scotland, many European
countries and parts of the United States, such rights can be conferred.73 This
is significant where software is distributed by OEMs7 4, VARs75 and other
resellers appointed by the original provider. Care needs to be taken if the
provider is to create a right to enforce rights against a licensee or receive the
protection of any limits of liability in the sub-license.76

B. Open Source Licenses and Their Regulations
There is considerable discussion about the different definitions and

variations of what is generally understood as open source software,
particularly because there is currently a divergence of opinion between
different camps in whether one should use the terms "open source" or "free
software" to define the movements implicit in the permissive distribution of
software.7 7 So, the open source licenses are licenses that comply with the Open

69 T. J. Bond, p. 113
70 T. J. Bond, p. 115
71 The American Law Institute (ALI) undertook a project to resolve this uncertainty in 2004.

The end product was the Pinciples of the Law of Software Contracts (Principles), which
approved in May 2009.
72 Robert A. Hillman, Contract Law in Context: The case of Software Contracts, 45 Wake Forest
L. Rev. 669, p. 673 (2010)
73 T. J. Bond, p. 114
74Abbreviation of Original Equipped Manufacturers
75 Abbreviation of Value Added Resellers
76 T. J. Bond, p. 114
77Dan Burk, Open Source Genomics, 8 B.U.J. SCI. & TECH. L. 254 (2002)
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Source Definition - in brief, they allow software to be freely used, modified,
and shared.

Suffice it to say, there are different terms that can be used to describe the
word "open source": Free Software ("FS"), Open Source Software ("OSS"), Free
Open Source Software ("FOSS"), Free Libre Open Source Software ("FLOSS"),
Open Code, and nonproprietary software. The reason behind the many
different terms and definitions is mostly historical, and comes from the fact
that each denomination, particularly FS and OSS, have become attached with
specific philosophies and ideologies, and, moreover, each of these definitions
will usually inform the type of licenses used to distribute the work." This work
will use the term "open source software" when talking specifically about the
many different licenses used in software development.78

The ability of open source software providers to dedicate their programs to
free public use, while at the same time using copyright law to control the
distribution and modification of their work, has long been an unresolved legal
issue. A recent decision by the U.S. Court of Appeals for the Federal Circuit
has resolved many questions about the enforceability of open source
licenses.

79

There are many popular open-source licenses on the digital platform. The
following OSI-approved8 ° licenses are popular, widely used, or have strong
communities (as defined in the 2006 Proliferation Report):
* Apache License 2.0
* BSD 3-Clause "New" or "Revised" license
* BSD 2-Clause "Simplified" or "FreeBSD" license

* GNU General Public License (GPL)
* GNU Library or "Lesser" General Public License (LGPL)
* MIT license
* Mozilla Public License 2.0
* Common Development and Distribution License
* Eclipse Public License and etc.81

What's about future? IBM has joined the Open Source world, and the
venture capital community is discovering Open Source. Intel and Netscape8 2

have invested in Red Hat83, a Linux84 distributor. VA Research85, an integrator

78 Andris Guadamuz Gonzalez, Open Science: Open Source Licenses in Scientific Research, 7

North Carolina Journal of Law and Technology 321, p. 326 (2006)
71Matthew A. Goldberg, Open Source Software Licenses Held Enforceable, 34 Litig. News 3, p. 3
(2008-2009)
80 Abbreviation of Open Source Initiatives-Approved
81 Licenses and Standards, http://opensource.org/licenses (Last visited 30.11.2015)
82 Netscape - the most popular browser - claims 70% plus of the market.
83 Red Hat, Inc. - an American software company which provides open-source software

products.
84Linux - an open source operating system.
85 See the site: http://www.research.va.gov/
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of Linux server and workstation hardware, has announced an outside
investor. Sendmail Inc, 6 created to commercialise the ubiquitous Sendmail e-
mail delivery program, have announced six million dollars in funding.17

Two internal Microsoft memos, referred to as the Halloween Documentsss,
were leaked to the online public. These memos clearly document that Open
Source and Linux threaten Microsoft, and there is a school of thought that
suggests Microsoft will launch an offensive against them to protect its
markets. It is likely that Microsoft will use two main strategies: copyrighted
interfaces and patents.8 9 They may also extend networking protocols,
including Microsoft specific features in them that will not be made available
to free software. They, and other companies, will aggressively research new
directions in computer science and will patent whatever they can, before
others can first use those techniques in free software. In the second Halloween
document, a Microsoft staff member comments on the exhilarating feeling
that he could easily change part of the Linux system to do exactly what he
wanted. Additionally, it was so much easier to do this on Linux than it was
for a Microsoft employee to change NT.

Open Source allows software to be shared easily. Businesses are adopting
the Open Source model because it allows groups of companies to collaborate
in solving a problem without the threat of an anti-trust lawsuit. Moreover,
because of the advantage they gain when the computer-programming public
contributes free improvements to their software.9" However, the most reliable
indication of the future of Open Source is its past.
In just a few years, it has gone from nothing to a robust body of software that
solves many different problems and is reaching the million-user count.91

Conclusion
As I mentioned, all of these mean that Software License Agreements have

a unique position in our life. Each type has important role and almost every
country implements at least the basics of laws of Software License
Agreements. Software Law is a modern law institute and it is developing day

by day.

86 Sendmail Inc - a company which regulates email connectivity, message notifications

between people, companies, systems, softwares and applications located on different
devices.
8 T. J. Bond, p. 100
88 The Halloween documents - consist of some private Microsoft memos on relating free

software, open-source software and etc.
89 Supra note 86
90 T. J. Bond, p. 101
91 Ibid.
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Producting new softwares, designing new software templates, preparing new
contracts and licenses for softwares and such other facts affects the Software
Law, and the patentees' and licensees' rights also influences softwares.

Of course, all the softwares are not these. There are, much more in the
Software, including an implied indemnification obligation against
infringement, streamlined parole evidence and interpretation rules focusing
on issues that arise in the software licensing setting, and others.
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Dunay Xasayh*

Tibb hiiququ: Duzgun tibbi mudaxila,
malpraktis va komplikasion

h uquqi fakt qisminda

Annotasiya
Maqalada dinamik inki~afda olan ictimai miinasibatlarin yeni bir istiqamatinin - Tibb
hiiququnun yaranmasmin nazari asaslari 6z aksini tapmiudir. Ham Roman-german hiiquq
sistemli, ham da Anqlo-sakson hfiquq sistemli blkdalrin bu saha ila bagh nazari konsepsiya
va baxi~lari haqda mdumat verilmi~dir. Ham~inin tibb hiiquq miinasibatlarinin
yaranmasmda hiiquqifakt kimi pxi edan malpraktis, diizgiin tibbi mfidaxila, komplikasion
haqda dani ihr. Ham~inin maqalada tibb hiiququnun subyektlari ila bagh ziddfikirlara da
aydinliq gatirilmi~dir. Mthasir dbvrda tibb hiiququ baximdan tanzimlanmanin vacibliyini
labiidladdiran orqan transplantasiyasi, qiisurlu estetik amdliyyatlar, laboratoriyada canh
insanlar thzarinda aparilan ara dirmalar haqda mdumat verilir. Maqalada tibb hiiququnun
predmeti olan sthni mayalanma, qanunsuz abort va klonla dirma haqda mdumat
verilmi~dir.

Abstract
The article reflects theoretical foundations of emergence of Medical law, which is the
newest direction of developing and dynamic public relations. Also the article describes
theoretical concepts and outlooks in both Romano-Germanic and Anglo-Saxon legal
systems on this topic. Malpractice, complication and proper medical treatment are
depicted as legal basis for emergence of Medical law. Controversial statements are clarified
with regard to the subject. Necessity of regulation of some medical issues as
transplantation, defective aesthetic, surgery, research conducted on alive people is
emphasized. In the article, artificial insemination, illegal abortion and cloning are
examined as well.

Giri§
nsan hilquqlarinin miidafiasi zaminininda yeni hilquq sahalarinin

Iyaranmasi milasir hiiquqda yaranan ictimai miinasibatlarin

tanzimlanmasinda samarali fisul kimi qiymatlandirilir. Daim inki~afda

olan ictimai miinasibatlarin praktik tanzimlnmasi hiiququn - pozitiv
hiiququn asas maqsad va vazifasidir. Xisusila insan hiiquqlari ila bagh

miinasibatlar takca d6vlatdaxili hiiququn deyil, beynalxalq hiiququn da

diqqot markazindadir. Milasir d6vrdo tez-tez qar~ila§ilan, b6yiik viisat almi

va tanzimlanmasinda kolliziyalar yaranan bir problem - tibb va hiiququn
qar~ililh alaqasi, daha daqiq "tibbi miidaxilalarin hilququ tanzimi" ila bagh

miinasibatlardir. Bu problem iimumdiInya saviyyasinda insan hiiquqlarinin

pozulmasinin asas g6staricisidir. Pozulmu§ hilquqlara g6ra masuliyyata
galdikda isa vahid bir sistemin m6vcud olmamasi hilquq qarisinda yeni

fisullarn zarurililiyini qoyur. Tibb hiiququ bu fisullardan biri kimi ixi edir.

* Baki Dbvlat Universiteti Hiquq fakiltasi, 3-cii kurs, SABAH qrupu talabasi
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Baxmayaraq ki, tibb hiiququnun tonzimlama dairosina diin ictimai
miinasibotlardo hiiquq pozmalar daha qoxdur, d6vltlrin hiquq sistemindo
tibb hiququnun mistqil hiiquq sahosi olmasi mosolsi olduqca miibahisli
mosol olaraq qalmaqdadir. Mfasir d6vriin insan hiiquqlarinin maksimum
miidafiasini tomin edon isvey Almaniya, Fransa, italiya, Tiirkiya kimi
d6vltlrdo tibb hiiququ miasir bir hiiquq sahosi kimi homin d6vltlrin
hiiquq sistemindo 6z yerini tapmidir. Anqlo-sakson hiquq sistemli B6yfik
Britaniya, AB* kimi d6vltlrdo hiiquq sahosina b6lgii olmasa da, tibb
hiiququ qorunan hiiquq va azadliqlar iqorisindo xiisusi istiqamati to~kil edir.
XXI asrdo Tibb hiququnun mistqil hiquq sahosi kimi inki~afini tomin edon
ba§lica meyar tibb sahosindo istor texniki, istarso do insan anatomiyasinin
yeni xisusiyyotlrinin a~kar edilmosi noticasindo inki~afdir. Tibbi
modernlamo va intibah tibb hiiququnun miistqil saho kimi m6vcudlugunu
va sistemli tonzimlnmosini labidl1dirir.

I. Tibb hiiququnun nazari asaslarl
Hiiquq sisteminin asas elementlarindan biri do hiquq sahosidir. Hiiquq

sahosi - ox~ar hiiquq minasibotlarinin tonzimlyan hiquq normalarinln
macmusudur. Amma ilk n6vbodo hiquq sahosinin mistqillo~mosi, yoni
hiquq sistemindo sarbast element kimi siralana bilmosi il/in meyarlar
m6vcuddur. Birinci meyar - predmetin olmasidir. Predmet - hiiquq

sahosinin tonzimladiyi ictimai minasibotlarin dairosidir. Ikinci meyar -
metod. Metod - ictimai minasibotlarin tonzimlonma fisul va vasitalaridir.

Milasir d6vrdo iqigincii meyar kimi - prinsiplar g6starilir. Prinsip - rahbor,

ba~langiclardir. Hiiquq sahosini miistqillo~diron asas sabob - bu hilquq
sahosinin tonzimlonma dairosina diji bilocak miinasibotlarin kiitlovi olaraq
m6vcudlugudur. ictimai miinasibot varsa, bunun hiiquqi tonzimlonmosi
vacib amildir. Nozori aspektden bu sadaladigimiz meyar va alamotlarin
m6vcudlugu yeni sahanin formala~masinda "bazis" dir. Bu yana§ma daha
qox Roman-german hiiquq sistemli d6vlotlor iiqiin vacibdir. Roman-german
hilquq sisteminin asas g6staricisi hiiquq sahosidir va bu saviyyodo
yana~manin asasinda da mahz bu dayanir. Ancaq Anqlo-sakson sistemli
d6vlotlor iiqiin asas olan "tanzimlonmali olan miinasibatin m6vcudlugu"dur.
Miinasibot m6vcuddur, pozuntu varsa, yaranmi pozuntunun aradan
qaldirilmasi asas moqsoddir. Bu sahado asas bazis rolunu hakimlara
"hiiquqyaradici" solahiyyotinin verilmosi oynayir. Hakim bu solahiyyotdon
istifado earok yaranmi milbahisoni yerindoca praktik olaraq hall edir va bu
hall n6vboti eyni hal iiqiin presedent rolunu oynaylr.

Tibb hilququnun milstqil hilquq sahosi olmasi praktik tonzimlonmaya
olduqca yardimqi olur. Sual oluna bilor ki, noyin tonzimonmosina? insan
yaradili§indan bari hilquq barada nazariyyalarda, konsepsiyalarda danilmaz
bir fakt dayanir. insanin digar hiiquqlarinin m6vcud olmasinin tomalindo
duran fakt - "ya~amaq" hiiququdur. Teoloji nazariyyada bu hiiququn
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manboyi "ilahi qiivvo", tabii (naturalist) hiiquqda insanin m6vcudlugundan
dogan hilquq va digar nazariyyalarda buna banzar yana~malar olsa da, har
birinin ortaq cohati bu hiiququ - "on ali hiiquq" kimi qabul etmoloridir. Bu

hiiquq tokca nozori konsepsiyalarda deyil, beynolxalq sonadlardo do 6z

tosdiqini tapmidir. Bela ki, insan hiiquqlari "Umumdiinya insan hiiquqlari"
boyannamosi (1948), "Milki va siyasi hiiquqlar" haqqinda pakt (1966),
"Sosial, iqtisadi va modani hiiquqlar" haqqinda pakt (1966) kimi aktlarda 6z

oksini tapmidir. Ya~amaq hiiququnun tomini problemlari, bu hiiququ tomin
edon insan anatomiyasi, tibbla bagll aspektlorin ara~dirilmasi va

tonzimlonmosi vacib mosolodir. Bela ki, tibb hiiququnun yaxin 50 il arzindo
mistaqil hilquq sahosi kimi movcud olmamasi o monanl vermir ki, bu
minasibotlar m6vcud olmayib va ya m6vcud miinasibotlarin tonzim etma
ijqin biit6v sistem halinda olmasa da, miiayyon tonzimlonma olmamidir.
Tibb hiiququnun ilk riieymlori eramizdan avvol Qodim Babil h6kmdari
Hammurapinin qanunlarinda 6z oksini tapmidir. Bela ki, onun
"282" qanunlar toplusunda yazilirdi: "Yarah va ya 61limcill voziyyotdo olan
§oxsin hoyatinl sonlandiracaq hor hansi mildaxila etmi§ §oxs sol alinin
kosilmosi il cozalandirilacaqdir."1 Hammurapi qanunlarlnin 10 maddosindo
tibbi xotalar, tibbi 6doni~lorin edilmosi va tibbi midaxila kimi mosololara

toxunulur. Yustinian mocallolarindo (529-cu il) tibbi xota, hakim sahvina g6ro
coza mosololarina toxunulub.2 Tibb hiiququnun totqiqatqilari bu hiiquq
sahosinin miistoqilliyini tonzim edon hiiquqi bazanin eramizin V asrindo
Yunanistanda olmasi fikrini irali sirirlar va bunu "Hippokrat andi" ila

tosdiqlayirlar. Bela ki, Hippokrat andinda bela deyilir: "Hakim Apollon
Aesculapions, hygia panacea va biitiin Tanri va Tanri torafindon olanlar adina.
And iqirom, tanri §ahidliyi ila ki, bu andimi va verdiyim s6zii giciim
qiivvotim qatdigi qador yerina yetirocayam. Bu sonotdo miaollimimi atam kimi
tanlyacagam, ruzimi onunla payla§acagam. Pula ehtiyaci olsa kisomi onunla
b61iLacoyom. Oyronmak istodiklari toqdirdo onun u~aqlarina bu sonati bir
6doni§ va ya sonad almadan 6yrodocayam. Reseptlarin nilmunalarini, §ifahi
molumati va ba~qa darslari 6vladlarima, miiallimimin u~aqlarina va hakim
andi iqonloro 6yrodocayam. Bunlardan ba~qa bir kimsoya 6yratmayacoyam.
Gicim qatdlgil qador mialicami heq bir vaxt pislik fiiqn deyil k6mak fiiqin

istifado edocayam. Mandan (zahar) istifadosi istayano onu vermayacayim
kimi, bela bir harokat torzini bela t6vsiya etmayacoyam. Bunun kimi bir
hamila qadina u~aq salmasi ilyin dorman vermayacoyam. Lakin hoyatimi,
sonatimi tortamiz bir §okildo istifado edocayam. Biagim mesanosindo da§
olan d6yi~onlordo bela istifado etmayacoyam. Bunun iiqiin yerimi ahlina tork
edocayam. Hansi eva girarsom girim, xastaya k6mak ijqin girocayam. Qosdli

1 Tishra Beeson, Brittany Dawn McAllister, Marsha Regenstein, Making the Case for

Medical-Legal Partnerships: A Review of the Evidence, s. 21-23 (2013)
2 Marsha Regenstein, Medical ethics and law, s. 56 (2001)
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olan biltiln pisliklardan qagnacagam. istor azad, istor k61a olsun kiwi va
qadinlarin bodanini sui-istifado etmakdon, mazaratdan qokinacoyam. istor
sanatimin icrasi asnasinda, istarsa do sanatimin xaricinda insanlarla
miinasibotdo ikon atrafimda olub bitonlari, g6riib e~itdiklarimi bir sirr olaraq

saxlayacagam va kimsoya aqmayacagam."3

Hippokrat andlnin mozmunundanda g6riindiiyii kimi ham mildaxila, ham
mildaxilanin noticalari, ham do noticaya g6ro masuliyyotin asas prinsiplari

orada g6starilmi~dir. Hor hakim 6z tibbi foaliyyotina ba~layarkan bu andi
iqmoklo artiq tibbi 6hloliklarini mijoyyon etmi§ olur.4 Hippokrat andi DiInya
Tibb Assossasiyaslnin 1948-ci il Boyannamosindo, DiInya Tibb Yigincaginin
1968 va 1985 ci il aktlarinda 6z oksini tapmidir. Tibb sahosindo qobul edilmi§
bu aktlar birbaa va ya dolayi olaraq miioyyon subyektlor ilzarina 6hdolik
qoysa da, hiiquq pozuntusunun hallindo yaranmi kolliziyalar bazon olduqca
uzun milddat alir.

Tibb hiiququnun miistqil hiiquq sahosi olmaslna qar~i olan miiolliflor
buna qar~i olaraq iki konsepsiya g6starirlar: (i) tibb hiiququ kompleks hiiquq
sahosidir va (ii) tibb hiiququ sosial tominat hilququnun bir torkib hissasidir.6

Bela ki, birinci qrup alimlara g6ro tibb hiiququ miixtlifcinsli ictimi
munasibotlori tonzimlayir.7 Bu qrupa g6ro tibb huququnda masuliyyot va

coza cinayat hilququnun asas tonzimlonma dairosina daxildir. Tibb
hiiququna Sosial tominat hiiququnun torkib hissasi kimi baxan alimlor iso
Tibb hiiququ dedikdo onu yalnizca "tibbi yardim"la mohdudla~dirirlar.
Ancaq tibbi yardim sirf sosial tominat hiiququnun predmentidir va tibb
hiiququ ila dolayisi ila olsa bela alaqosi yoxdur.8

Tibb hiiququnun miistqil hiiquq sahosi kimi xarakteriza edon manba,

yaranan ictimai miinasibotlarin kijtloviliyini vurguladiq. asas mosolo tibb
hiiququnun subyektlori va onun hansi tomal iizrindo qurulmasi y6niindo do
diqqot yetirilmosidir. Tibb hiiququ "ii ayaqli" tomal iizrindo qurulmu~dur.9

Bu tomal iiq istiqamotdodir: vozifo, hiiquq va masuliyyot (cozanl da ahato
edir). Buna baxmayaraq bu iiq istiqamot subyektlor baximindan da
tasniflo~dirilir. Bela ki, bu iiq tomalin fimumi anlayi§i bela tostiq olunmu~dur.
Subyekt iizro:

I Azarbaycan Milli Elmlar Akademiyasi, Tibbi ensiklopediya, s. 12 (2003)
4David A. Frenkel Ministry of Health, Law and medical ethics, 5 Journal of medical ethics 53,

ss. 53-56 (1979)
5 World Medical Association, Medical Ethics Manual, s. 86 (2009)
6 BapaTOBCKn, CoBpeMenoe MeAHnIHncKoe HpaBO B PoccHH H 3a py6e;KoM, s. 31 (2003)
7 1BaHOBa., TapacoBa FHpeAMeT H MeTOA npaBa COInaAbHoro o6ecneqeHHI, s. 108 (1983)
8 Tibbi yardim - maddi va ya natural formada movcud olan "tibbi problem"in arada
qaldirilmasi va ya aradan qaldirila bilmayan problemlarda yalnizca komak edir (alilliyi
olan axslara ortopedik vasaitin verilmosi).
9 Tuilay Yildiz Akar, Hastane enfeksionlarlnin hukuki yansimalari, s. 73 (2005)
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1. Xastalar

2. Hakimlar
3. Saglhq personahl (iilari)

Xostolor - istor tibbi ensiklopediya, istarso do digar elmi manbalardo xasto

dedikdo, anatomik biit6vlyii, 1 ° tabii" va ya siini 2 pozulmu§, tibbi

mildaxiloya ehtiyaci olan §oxs ba~a diOi liir. Bas xasto hansi andan tibb
hiiququnun subyekti olur? Anatomik biit6vlk pozulduqdan, xastaxanaya va

ya hor hansi sagliq morkazina goldikdon, yoxsa ilk tibbi miidaxila edildiyi
andanmi?

Xostanin anatomik biit6vliiyiiniin pozulmasi ila tibb hiiququnun subyekti
olmasi az torafdar toplamidir. Buna Aks m6vqedon ixi edon alimlor qeyd
edirlor ki, anatomik biit6vliyiin pozulmasi oksor hallarda agn va ya hbr hansi
simptomlarin noticasindo mfoyyonlo~ir. Ancaq bir hali da nozordo tutmaq
lazimdir ki, gizli §okildo do bu proses gedo bilor va buna saysiz niimunalor
g6starmak olar."3

ikinci qrup baxi xastanin xastaxana va ya hbr hansi sagliq morkazina daxil
olduqdan etibaron tibb hiiququnun subyekti oldugu bildirilir. Bu onunla
asaslandirilir ki, xastaxana va ya hor hansi sagliq morkazinin asas vozifosi
xastalara, insanlara xidmat etmakdir. Bu fikirlara Aks fikir kimi bina va ya hor
hansi bir oraziya daxil olma xasto ila hakim va ya sagliq personali arasinda
ilkin miinasibotlar yaranmadan subyekt kimi qiymotlandirmaya asas vera
bilmoz.

14

UqiIncil qrup baxi daha qox dostaklonan baxi kimi qiymotlandirilir.
Xostaya edilon ilkin miidaxiladon tibb hiiquq miinasibotlari §oxslori 6z
qorumasi altina alir. Elmi adabiyyatlarda buna bazon "miidafio qatiri ila

tonzimlonma" do deyilir.15

Hakimlar - tibb hiiquq miinasibatindo an qox 6hdolik da~iyan subyektdir.
Baxmayaraq ki, yuxarida sadaladigimiz subyektlor do var, ancaq ba§ vermi§
hor hansi xo§agalmoz noticado §iiuru olaraq hakimlor giinahlandirilir.
Hakimlorin subyekt olmasi ila bagh iki baxi m6vcuddur. Birinci baxia g6ro
hakim tibb hiiquq miinasibotlarindo asas subyekt olmaqla asas vozifolor do

onun iizarina diiiir. Xisusila bu yana~ma torofdarlarina g6ro hakim tibb
hiiququnda xasto va sagliq personalindan forqli olaraq daha istiin

10 Anatomik bitovlik - insan orqanin uimumi funksional gostoricisidir.

n Anatomik bitvik - tobii okildo orqanin oz foaliyyotin noticosindo problemlorin
meydana golmosidir.
12 Anatomik butovluyun sini okildo hor hansi mihiti tosir noticosindo (qozada qolun

itirilmosi) problemin meydana golmosidir.

13 Aydin Gilen, Tip hukuku aisindan hasta ve hekim haklarz, 20 Ankem Dergisi 16, ss. 16-19
(2006)
14 Gencer Serap, Cerrahpa~a Tip Fakfltesi Suirekli Tip egitimi Etkinlikleri - Hastane
Enfeksiyonlari Korunma ve Kontrol - Sempozyum Dizisi, s. 71 (2008)
15 Mustafa Kicalioglu, Doktorlarin ve Hastanelerin Tibbi Muidahaleden Kaynaklanan
Hukuki Sorumluluklari, s. 47 (2011)
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m6vqedadir - bu istiinlilk ham ixtisas, ham do xiisusi niifuzda ziinii
g6starir.16 Ikinci yana~ma tarafdarlari isa hakimlarin bir subyekt kimi yalnizca
xastanin arzu, talab va ya ehtiyaci ila bu miinasibatlarda taraf olurlar. Ancaq
bu fikra haqli olaraq qar§i qixan tadqiqatlar asash olaraq xastaya mildaxilanin
onun ziiniln qararverma qabiliyyatinda olmamasi (hu§suz) halim

g6starirlar.
Sagliq personall (iilori) - Bazan bu qrup hakimlar adli subyektlar

hissasina aid edilir. Sagliq personali tibb bacisi, daha daqiq, xasta ila birba~a

tibbi miidaxila zamininda miinasibata daxil olan §axslardir. Sagliq personali
dedikda xidmati personal bura aid edilmir. Yalnizca Almaniya qanunverici--
liyina g6ra xidmati personal do sagliq personali qrupu daxilinda tibb
hiiququnun subyekti olur. Bu yalnizca xiisusila agir va atraf miihitdan tacrid
olunmu§ xastaliklar va onlarin miialica olundugu tibbi markazlara aid edilir.17

Tibb hiiququnun miistaqil saha kimi qabul etmayan baxi~larin asas Aks
arqumentlari tibb hiiququna g6ra masuliyyat va cazanin insan hayatinin
mildafiasi adi ila cinayat hiiququnun tasir dairasina aid edilmasidir. Bu hali
dilz qabul etsak, yanli cazalandirma va masuliyyatdan yaymma hallarma
rast galina bilar, daha daqiq desak, bela hallar qaqilmazdir. Indi bir hali nazar
yetirak. Bir §axs, hakim olmayan mi~iyyan motiv va maqsadla bir §axsi
61diiriir va ya an yax~i halda saglamligina zarar vurur. Digar bir halda §axsin
har hansi motiv va maqsadi yoxdur, ehtiyatsizliqdan, istamadan bir §axsi
6ldiriir va ya saglamligina zarar vurur. Birincisi, bu iki halda hadisalar va
natica sirf 61limiln alda edilmasi va ya saglamliga zarar vurulmasidir. Digar
bir halda hakim sahvi va ya qariiqliq halinda tasadiifan 61im va ya
saglamliga zararvurma naticasi almir. Onda bela bir sual yaramr. Burda motiv
va maqsad varmi? Nazara alsaq ki, cinayat tarkibinin asas g6staricisi
subyektiv taraf olan motiv va maqsaddir. Bir masalaya diqqat etmaliyik, 6z
vazifa borcunu laziminca yerina yetirmamaya g6ra yaranmi hahn cinayat
hiiququnun tasir dairasina salnmasi no qadar dogrudur. Motiv, maqsadli va
ya tasadiifan sadalanan naticalarin yaramasina g6ra §axslarin peso y6niimlfi
faaliyyati naticasinda eyni naticasiya galan hakimlarin cinayatkar
adlandirilaraq eyni cazalandirilmasi diizgiin deyil. Hakimlara daha yiingiil
caza verilsin deyilmir, sadaca bu masala tibb hiiququ sahasinda daha atrafli
tanzimlana bilar.18

16 Zeynep i~li, Tibbi Hizmetlerin Kotl Uygulanmasindan Dogan Sorumluluk Kanunu

Tasarisi Hakkinda, s. 31 (2012)
17 Bura QiKS, varam va bu kimi digar infeksion xastaliklar aiddir.
18 2015 ci il 2-3 sentyabr, Beynalxalq Tibb Hiiququ Konqresi - "vaka tartimasi"
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D1. Dizgin "tibbi midaxila", tibbi malpraktis va

komplikasion tibb hiiququnda hiiquqi fakt kimi

A. Dfizgfin tibbi mfidaxil
DiInya d6vlatlarinin aksariyyatinda "Medical ethics and Law" ba~ligi altinda

ara~dirilan tibb hiiququnda diizgiin tibbi mildaxilo asas hiiquqi fakt qisminda
ixi edir. Hiiquqi fakt §oxslari tibb hiiququnun birba~a subyekti edan harakat

va ya harokatsizlikdir. Diizgn tibbi miidaxila tibb etikasi adi altinda bir qox
61kalarda tadris olunmaqdadir. Tibb etikasi dedikda tibbi tahlil va ya analizlar
naticasinda qarar qabul etmakda diqqotli va sistematik reaksiyanl Aks etdirir.
Tabii ki, bu tarifda tibb etikasinin asas naticaya k6klanmi§ alamatlari
sadalanmaqdadr.19 Ancaq Tibb etikasi yalnizca tibbi niianslari ahata edir.
Misal kimi xastaya ilkin miidaxila, yoxlanlln edilmasi, miialicaya ba~lanmasi
va s. sadalamaq olar. Ancaq tibb hiiququ qorqivasinda tibbi miidaxila
edilarkan hakim nalari xastanin diqqatina qatdirmalidir, hansi halda hakim
xastaya tibb miidaxilaya ba~laya bilar? - 6yranilir. Dilzgn tibbi mildaxila bir

n6v xastanin hiiquqlarinin qorunmasi qorqivasinda ilk addimdir.2° Tibbi

mildaxila zamanl hakimin tibb hiiququ ila tanzimlanan vazifalari bunlardir:
1. Hakim xastaya ilk olaraq onun sagliq vaziyyati haqqinda doqiq va

atrafli malumat vermalidir. Hakim ilk olaraq xastalayin yaranma
sabablarini sadalamali va xasta miftlaq bu sabablardan birini 6z halinda

g6rmalidir. aks halda analiz va tahlillarda g6starilmi§ naticanin ba~qa
xastalik va ya diaqnozla bagli olma hali nazardan qairila bilar. Daha
sonra hakim aparilmi§ tahlil va analizlarin cavablarinl xastanin ba~a

dii4cayi anlaqli dilda onun nazarina qatdirmalidir. UqInci marhala

kimi xastanin hal-hazirki sagliq vaziyyati ila bagli ona miiayyan
havaslandirici, daha daqiq ona psixoloji dastak olan ilk addimi

atmalidir. Bu marhala asasan har dafa takrarlanmaldir.21

2. Hakim xastaya m6vcud tibbi hahn aradan qaldirilmasi iijqin miimkiin

ola bilacak miialica fisullarini sadalamali va prosedur haqda malumat

vermalidir. Xasta isa 6z n6vbasinda fisullardan birini seqmalidir.

Hakimin asas masuliyyati seqilmi§ miialica fisulunun an xeyirli va

samarali olmasindan ibaratdir.22

3. Hakim diizgiin tibbi mildaxila zamanl xastanin viicud biit6vhyiina

yalnizca onun icazasi ila mildaxila edila bilar. Yalnizca xasta razi

oldugu halda hakim lazimi harakatlari icra eda bilar.23 Vicud

19 Mark G Brennan, Maaike Moller, Yvetta G. M. Coldicott, The practical guide to Medical

ethics and law, s. 42 (2005)
20 Civaner Metin. Tip Etigi El Kitabi. Williams J.R. T.T.B., s. 123.(2006)
21 World Medical Association, Medical Ethics Manual, s. 342, (2009)
22 Williams, John R. (John Reynold), Medical ethics manual, s. 256 (1942)
23 Ulman Yilmaz, Ara tirma Etik Kurulu Uyeleri Avrupa Konseyi Biyoetik Kurulu Klavuzu,

s. 49 (2011)

- 141 -

Dekabr 1 2015 Tibb hiiququ



bit6vliyiinin toxunulmazligi tibb hiiququnun asas tomallarindon
biridir. Hotta hakimin dizgiin tibbi midaxilosi xastanin icazosi
olmadan hiiquq pozuntusu hesab edilir. AB*-da 1905-ci ildD ba§ vermi§
hadis do bunun ila bagli olub. TarixD "Mohr va William" kimi di~on
i~dD hakim xastanin sag qulaq pardasindaki qiisuru aradan qaldiran
zaman mii~ahida edir ki, sol qulaqda da problem var va sol qulaga da
tibbi midaxila edir va midaxila ugurlu olur. Buna baxmayaraq xastD
onun izni olmadan vicud biit6vliyin tibbi midaxila etdiyina g6rD
hakimdon tozminat almidi.

B. Malpraktis
Malpraktis tibb htiququnun asas htiquqi fakti va terminologiyasinin daha

cox imumi~lok termini kimi bilinmakdodir. Malpraktis s6ziiniin harfi monasi
"mala - yanli, practise - tocriibD", fransizca "yanli tocriibD" demakdir. ilk data
bu s6zD XVIII yiizillikd, doqiq olaraq 1768-cil ildD Ser Villiamin "Black
stone"da "mala praxtis" §oklind g6starilmi~dir.24 Malpraktis - miioyyon
foaliyyot sahosindD §oxsin 6z vozifa borcundan irali golon, normal elmi bilik
va vardi~lor §oklind tozahiir edon miiyyon harokatlari m6vcud halda eyni
fdaliyydt y6nimlii §axsin daha cox diqqdt g6starardk edd bilcayi diizgiin
olmayan miidaxiladir. ilk n6vbodD malpraktisd asas g6starici §oxsin diizgiin
olmayan foaliyyotidir. Bela ki, bu voziyyotdD ba~qa §oxs bunu etmazdi.25

Omumi olaraq malpraktis btitiin saholardD ilonon s6zdir. Tibb, hiiquq,
texnologiya, tikinti, qisacasi btitiin saholardD dizgiin olmayan foaliyyot,
harokat monasinda istifadD olunur. Ancaq malpraktis daha geni§ termin kimi

tibb hiququnda istifado olunmaqdadir. Malpraktis dedikdo ilk agla golon
tibb sahosi olur. Bazi adabiyyatlarda malpraktisi seqmok iiin "tibbi
malpraktis" terminindon istifado edilir.26 Tibbi anlamda malpraktis nadir? -
suali an cox ara~dirilan sualdir. Tibbi malpraktis dizgin olmayan tibbi
miidaxiladir. Qisacasi verilmi§ bu izahda malpraktisin asas 6zilti dayanir.
Dizgin olmayan tibbi midaxila dedikdo no ba~a dii~iliir? Dizgin olmayan
tibbi midaxila 4 asasdan ola bilar:

* Qasd
* Ehtiyatslzliq
* Tibbi bilik va tacrtiba atimazlig
* Konar tosir
Qosd - bu termin daha cox cinayat hiquqi aspektdon tosdiqo asas versa do,

tibb hiququnda bu daha forqli 6z izahini tapir. Bela ki, hakim mialica va ya
carrahi omoliyyat d6vrtindo dark edir ki, edilocak midaxila va ya dorman
xastaya birba~a agir zorar vuracaq, ancaq buna baxmayaraq hakim an son

24David A. Frenkel, Ministry of Health, Law and medical ethics, 5 Journal of medical ethics 53,

ss. 53-56 (1979)
25 Hakan Hakeri, Tip hukuku, s. 23 (2014)
26 Tiirkiya adabiyyatlarinda "tibbi malpraktis" i~ladilir.
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imid olaraq naticani dark edarak bu addimi atir. Bu, sanki, naticani daqiq
bildiyi halda heq bir asas olmadan bu naticanin aksi va ya yaxisin dijfiinir. 27

Burada cinayat hiiququ anlamda qasdan farqli cahat odur ki, cinayatda §axsin
qasdi ham darkda, ham do harakatdadir, yani taqsirladirilanin qasdi birba§
§axsin 61iimiina va ya saglamligina zarar vurulmaqda 6z aksini tapir. Tibb
hiiququ baximdan isa qasd yalnizca hakimi harakatindadir. Bu harakatin aqli
aspekti 61im va ya saglamliga zarar vurmaq deyil.21 albatta bu
planla~dirilmi, 6z vazifaindan sui -istifada etma hallarindan kanar vaziyyat
iqiin keqarlidir.

Ehtiyatsizliq - burada hakim tibbi miidaxila zamani hansi harakati etmali
oldugunu bilir, bu harakati icra edir, ancaq ehtiyatsiz davranaraq naticanin
sonunu g6rmamazlikdan galir.29 Bu sonu har hansi ba§qa hakim g6ra bilar,
g6riir va g6rmalidir. Ola bilar ki, hakim mildaxila ijqin olduqca dizgiin
harakati seqmi~dir, ancaq naticani tam va ya biit6v g6rmadan edilmi§ harakat
tibbi malpraktis hesab edilacak.

Tibbi bilik va tacriiba qatimazligi - bu sabab miidaxilanin malpraktis kimi
qiymatlandirilmasinda ziddiyata sabab olur. Bela ki, tibbi bilik va tacriibanin
qati§mazligi ilk olaraq §axsin hakim kimi status almasinda ziddiyyat yaradir.
Bir qrup tatqiqatqilar bunu malpraktis kimi deyil, qanunsuz va asassiz olaraq
§axsin hakim statusunu alda etmasi kimi qiymatlandirir. agar hakimin tibbi
mildaxilani etmaya kifayat qadar biliyi va tacriibasi yoxdusa, artiq burda
masuliyyatin ikila~masi ba§ verir30 ilk n6vbada xasta ila tibb hiiququ
sferasinda miinasibat yaratmaq ilyijn §axsin hakim olmasi lazim va bu statusu
ona veran tibbi markaz masuliyyat da~imalidir. Ancaq bu olduqca uzun
prosedur va ara~dirma talab edir. Tibb hiiququ qarqivasinda isa hakim birba~a
masuliyyat da~iyan subyekt qisminda ixi edir. Tibbi bilik va tacriibanin
qati§mazligi miaoyyan sababdan yarana bilar. asas amil hakimin zi bunu
bila-bila tibbi mildaxila etmasidir. Hilquq adabiyyatinda buna "tibbi
yetarsizlik" do deyilir 1l

Kanar tasir - elmi adabiyyatda bu sabab birmanali qar§ilanmr. Kanar

tasirlar dedikda psixoloji amil nazarda tutulur. Tibbi mildaxila zamani hakim
xastanin ya§, xastanin tibbi vaziyyati va iizarina diian 6hdaliklarin agirligin
nazara almaqla mildaxilanin istanilan natica ila sonlanmasina tasir g6starir.

adabiyyatlarda bu tasirlarin malpraktisa sabab olmasi qabul edilmir. (;inki

27 Esen Harun, Demirel Atay, Onol Hakan, Evcil Nihan, Ertugrul Sahan. Hasta guivenligi

bakinindan algi dizeyinin belirlenmesi, s. 32 (2010)
28 Cern, Ozkara Ercan, Can Mesul. Yargitayda karara baglanan tibbi uygularna hatasi
dosyalarinin degerlendirilmesi, s. 45 (2009)
29 Saraqoglu Kadir, Hasta ve Saglik Qall~ani Hakian, s. 280 (2011)
30Oguz Polat ve i 1 Paki , Tibbi uygularna hatalarinda hekirn sorumlulugu, 2:3 Acibadern
Universitesi Saghik Bilimleri Dergisi 119, s.119 (2011)
31 Sayek i. 17. Tipta Uzmanhik Egitirn Kurultayl, s. 139 (2011)
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hor bir hakim faktik olaraq bu tosirloro vordi~kar vo hazirliqli olmalidir. Bu
tosirlor hokimin pe~o §ortlori vo g6staricisi olmaqla asaslandirilir.12

C. Komplikasion
Komplikasion tibb hiiququnda hiiquqi fakt qismindo ixi edir.

Komplikasion s6ziiniln horfi monasi - "complication" fransizca "qarl~lq"

demakdir. Komplikasion olduqca qatin miiayyonloir vo malpraktislo diizgiin
tibbi miidaxilo arasinda sodd kimi ixi edir 3 Komplikasion - tibbi mildaxila

zamanl ba§ vermosi avvolcodon mfibyyonlo~mosi qatiyyon milmkiin

olmayan, istonmayan noticaya sobob olan riskli foaliyyotdir14

Komplikasionun torifindo do g6riindiiyii kimi anatomik biit6vlhik, insan
viicudu elo sistema malikdir ki, tibbi mildaxila zamanl bazon noticonin neco
olmasi yalnizca §oxsin 6z fizioliji, anatomik qurulu~undan asili olur.
Hokimlor ilyijn an qatin olan mahz qariiqliq, tibbi dildo komplikasion
halinda mildaxila edilmosidir. Bu zaman hakim xostoya ilk olaraq
mildaxilanin hor bir vo nahayot ola bilocok an pis noticasini bildirmolidir.
Komplikasionun digor adi "riskli tibbi miidaxila"dir. 5 Risk burda xostonin
voziyyotina aid olan bir g6staricidir. tinki miidaxilonin noticasini

avvolcodon pis vo ya yax~i sonlanmasina miiayyon etmok miimkiin olmur.
Xosto bu riski qobul edir. Komplikasionun daha qox uzun miialica milddati
olan, tam miialicasi az tosadiff edilon xostolikloro aid edilmosi haqda yanli
bir fikir var. Komplikasion milalicasi qox da qoliz olmayan xostoliklor ilyijn
do keqorlidir. Komplikasion daha qox §oxslorin fordi g6staricisi ilo
olaqodardir. Misal ilyijn tibb dilindo kordioloji tromb6 halinda §oxsin fiziki
gicil olmalidir, Aks toqdirdo zoif viicuda bu miidaxilo komplikasiona sobob
ola bilor. Komplikasionun xiisusiyyoti kimi "bilgi yetorsizliyi" do

g6starilmak-dadir.17 Bu yetorsizlik hakim vo ya sagliq personalnin elmi vo ya
praktik yetorsizliyi deyil, mildaxila edilocok orqanin bioloji xiisusiyyotlorini
tam 6yronmok milmkiin olmamasi ilo baglidir. Komplikasion halinda asas
problem yaradan mosololordon biri do mosuliyyotdir. Hiiquq odobiyyatinda
birmonali olaraq vurgulanir ki, riskli mildaxila haqda otrafli molumat xostoyo
qatdirilir vo yalnizca xostonin raziligi ilo tibbi miidaxiloyo ba~lanilir vo xosto

bu raziliqla bir n6v istonilon noticaya, an pis hada 61limii qobul edir. Hokimin
komplikasiona g6ro masuliyyoti yaranmir. Bu hal heq do hokimlorin 6z

soritosizliyini komplikasion adi ilo toqdim etmosi ilyijn asas ola bilmoz. Tibb
hiiququnun komplikasionun miiayyon olunmasi vo m6vcud voziyyotin
komplikasion kimi g6starilmosi olduqca qatin prosesdir. Komplikasionda

32 Hakeri Hakan, Tip Hukuku, s. 336 (2012)

33 Yend orada, s. 112
34 Aydin Gilen, Tip hukuku, s. 66 (2010)
35 Sayek inan, Tipta Uzmanlik, s. 220 (2011)
36 Kordioloji tromb - irak damarlarinin qan laxtalanmasi yolu ila tixanmasi.
37 Chlbe-Maryse Baxter, The practical guide to Medical ethics and law, s. 145 (2009)
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axsin vicud bit6vly-ina dizgin tibb midaxila iin verdiyi icaz2d5n frqli

olaraq pis noticani g6zo alan bir icazodir. Hakim komplikasina g6ro hor hansi
hiiquq masuliyyotina calb oluna bilmoz.

III. Tibb hiiququ ila tanzimlanan ictimai miinasibatlar
D6vri inki~af m6vcud hiiquq saholori iiqiin yeni problemlor yaratmaqla

yana~l, daha forqli va yeni miinasibotlari formala~dirir. Bu miinasibotlarin
tonzimlonmosi bazon qatinlik yaradir. Tibb hiiququnun yeni hiiquq sahosi
olmasina, hatta bazi baxi~lara g6ro hilquq sahosi kimi qobul edilmomosina
baxmayaraq onun tonzimladiyi ictimai miinasibotlar dayi~ir va dinamik
tonzimlonmani labiidlo~dirir. Milasir texnilogiyanin inki§afi buna xiisusila
tosir g6starir. Insan zehninin elmdo tozahiirii va yeni-yeni tibb hilququ
miinasibotlarinin yaranmasi, albotto ki, tonzimlonmado do monfilara yol aqlr.
Tibb hilquq miinasibotlari dairosina daxil ola bilocak miinasibotlar kifayat
qodor qoxdur. Onlardan an asaslari birba~a tonzimlonmaya ehtiyac

duyulanlardir; Abort, siini mayalanma, surraqat analiq, klonla§dirma, orqan
transplantasiyasi, estetik omoliyyatlar, xiisusila do qiisurlu estetik
omoliyyatlar, laboratoriya ara~dirilmalarinda insanlardan istifado va bu kimi
saysiz-hesabsiz miinasibotlari sadalamaq olar.

Abort - milasir d6vr ijqin an yaygin probemlardon biridir. Abort - ana

botnindaki d61lin inki~afina birba§a hakim vasitasila miidaxila noticasindo
onun hissolarla ana botnindon xaric edilmosidir 8 Abortu yalizca xiisusi
ginekologiya ilzra ixtiasla~mi §oxs - hakim-ginekoloq edo bilar. Tibb
hiiququnda qanunsuz abort anayiindan istifado edilir. Bu 2 aspektdo

yana~ilir. Biri abortu edon subyekt - hakim baximinda, digari iso ana botnindo
d6l yoxsa, u~agln olmasi. D61 hamiloliyin ilkin 3 ayinda ana botnindaki
"canli"dir. Bu 3 aydan sonra ana botnindaki d6ldo artiq asas orqanlarin
formala~masi morholosi ba~layir. Bu sobabdon ilk 3 aydan sonra u~aq
adlanir.39 Bu zaman edilmi§ abort qanunsuzdur. Artiq ana botnindo bir canli
b6yiidiiyii ijqin bu insan hayatinl qasdan sonlandirmaqdir.

Silni mayalanma - sonsuzlugun qarasidir. Ancaq bu y6nilmda olduqca
b6yiik problemlor m6vcuddur. ilk olaraq siini mayalanma zamanl istifado
olan donor hiceyro (sperma) iiqiin miiayyon "bilinmazlik sistemi"
m6vcuddur. an asas problemlardon biri do bu sistemin pozulmasidir.
Donorun kimliyi xastaya miiayyon olmamalidir. Ikinci yandan donorda
xastanin kimliyini bilmomalidir. Siini mayalanma olduqca riskli i~dir. Bu
proses zamanl xastanin anatomik biit6vliiyfiniin avvolki voziyyoti
qorunmalidir.

Surraqat analiq - siini mayalanmadan asas forqi burda qadin orqaninin
funksiyasinl icra edo bilmodikdo (yumurtaligin yararsizligi) hoyata

38 Olga van den Akker, Psychosocial Aspects of Surrogate Motherhood, s. 34 (2007)

Tibbi ensiklopediya, Milli Elmlar Akademiyasi, s. 228 (2003)
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keqirilmosidir. Qadin orqanizmindo yumurta hiiceyrosi hazirlayaraq,
ovulyasiyaya yaxin onu yumurtaliqdan xarica qixarirlar. Eyni zamanda
qadlnin hoyat yolda~lndan da sperma alir. Xiisusi laborator praitdo (slnaq
borusu §ii~osindo) yumurta hiiceyrosini spermatozoidlarla birl~dirirlar.
Mayalanma ba§ vermi§ olarsa, bir neqo gindon sonra riijeymi digar qadinln
(surroqat ananin) uaqliglna daxil edirlar. Bir n6v "inkubator" rolunu da~iyan
surroqat ana torafindon miivafiq d6vr (9 ay) keqdikdon sonra dogulan uagi
onun bioloji valideynlrina verirlar. Surraqat analiqda donor canh insan olur.
0, 9 ay miiddatindo uagi botnindo daiyir. Bu baximdan surraqat analiqda
ham donorun, ham do xastanin hiiquq va voziflari tibb hiiququ vasitasila
doqiq mijoyyonl~molidir. Surraqat analiqda problemli mosol donorun
hamilliyin miioyyon hissasindo dogulacaq uagi vermakdon imtina

etmosidir.
Klonladirma va laboratoriya ara~dirmalarinda canh insanlardan istifado

bir birinin alt qrupu kimi ixi edo bilar. Texnoloji inkiaf comiyyot hoyatina
xeyirlari va zorarlari ila birgo daxil olur. Bu inkiafin atraf miihito g6stardiyi
tosir noticasindo yeni-yeni viruslar va xastaliklor olduqca geni§ viisatla
yaylhr. Bu sobabdando xastaliklarla miibariza il/in laboratriyada minlarla
insan iuzarindo tocriibolor aparilir. DiInya Sohiyyo to~kilatinin statiskasina
g6ro il arzindo 10 min insan laboratoriyalarin qurbani olur. Bu mosoloya tibb
hiiququ baximindan miidaxila qaqilmaz hal alib.

Orqan transplantasiyasi tibb dinyasinin an yiksok nailiyyoti olmaqla

yana§i onun hiiquqi tonzimlonmosi vacibdir. iinki noql olunan orqanlarin
oksoriyyoti insan alverinin qurbanlarinin 61iimii bahasina ba§ tutur. BMT
"insan alveri ila miibariza" komitasinin statistikasina g6ro yer iizarindo il
arzindo 8 milyon insan orqan transplantasiyasi va ya digar sobabdon insan

alverinin qurbani olur.
Ugursuz estetik omoliyyatdan aziyyot qokon insanlar toxmini yer iiziindaki

ahalinin 1-2% ni to~kil edir. Diinya Tibb Assossasiyasinin bu statistikasinda
homqinin bundan aziyyot qokonlor iqorisindo yalnizca mo~hur deyil, minlarco

siradan va 20-25 ya§ arasi §oxslorin oldugu miiyan olunur.
Umumilikdo iso tibb hiiququnun tonzimlonma dairosina dii~o bilocak

miinasibotlar olduqca geni~dir. Yuxarida iso an qox qar~ila§ilan va

tonzimlonmaya ehtiyac duyulanlar sadalanlr.

Natica
Yeni hiiquq sahosi, miixtalif sistemlari nozora alaraq yeni hiiquq

istiqamatinin yaranmasinin labiidlo~diran §ortlari sadaladiq. Tibb hiiququ da
bu istiqamotlardandir. Tibb hiiququnu miistoqil tosir sferasina daxil edon
ba~lica amil subyektlori va pe~o xiissusiyyotidir. Tibb hiiququnda asas hiiquq
va vozifolor sirf bir subyektin - hakimin tutdugu m6vqe va onun pep statusu
ila sirf baglidir. Bu subyektin etdiyi hiiquqa uygun olmayan davranla g6ro
cinayat va ya ba~qa hiliquq sahosinin tosir sferasi altinda cozalandirilmasi
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odalt vo boraborlik balansinl pozur. Cinayotl bagll aspektdo qosdin ikili
tozahiirii oksoriyyot torofindon qobul edilir. Qosdin horokot vo dorkdo olmasi
mosolsi sirf tibb hilququ aspektdon osasll tsdiqdir.

Malpraktis termini il diizgiin olmayan tibbi miidaxilnin ifado olunmasi
aslindo hilquq sahosinin miistoqillmosi y6niimiindo ikinci osasl addimdir.
Praktikada hor hansi milbahiso yarananda malpraktis a~kar edildikdo artiq
mosuliyyot vo coza mosolsindo kollizziya yaranlr. finki heq bir cinayot
torkibi malptaktisin tibb hilququ aspektdon alamotlarinin dispozisyasidan
Aks etdiro bilmoz.

Tibb hilququ ara~dirmalari vo yuxarida qeyd edilmi§ miixtolif tarixi faktlar
bu hiiququn m6vcudlugunun asasllligindan xabor verir. istor eradan avvl,
istor do bizim eranin ardicil olaraq d6vrlrindo sistemlin §okildo olmasa da,
bunula bagll qanunvericilik nilmunalarina rast golinmosi ilyincil osasll
addimdir.

Hippokrat andi iqon hokimlr - tibb hiiququnun subyektlri - birba~a 6z

iizoril1rino 6hdolik g6tirirlr. Sanki bu and onlarln foaliyyotini tonzimlyon
ba§lica prinsipdir. Tibb hilququ miitroqqi olaraq hilquq miinasibati
yaranana qodor artiq subyektin vozifosini mfibyyonl~dirir. Onlar bilmodon
bel tibb hiququnun subyekti olurlar.
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Ramin Aliyev*

Case of Islam-Ittihad Association v.
Azerbaijan Republic

Abstract
The article has been dedicated to one of the challenges of our times. In general, it discusses
the phenomena offreedom of religion and belief (FORKB, in Azerbaijani DVEA), and reviews
the legal aspects of the fight against the radical religious groups. One of the recent cases seen
by the European Court of Human Rights, "Islam-Ittihad and others v. Azerbaijan", has
been placed in the centre of attention in this research.

Annotasiya
Maqala zamanamizin agrilarndan birina hasr olunmu~dur. Umumilikda o, din V etiqad
azadligi (DVEA - ingilisca, FORB) fenomenini, habela radikal dini qruplara qar~l
miibarizanin hiiquqi aspektlarini ara~dmrr. Avropa insan Hfiquqlar Mahkamasinin son
i~larindan biri - "islami-ittihad V digarlari Azarbaycana qar~i" i~i bu ara~dirmada diqqat
markazini tadkil edir.

Introduction
slam-Ittihad and others v. Azerbaijan (the Case)1 is one of the most
recent cases seen by the European Court of Human Rights ("the
Court"). It was lodged with the Court on 17 January 2005. Two

Azerbaijani nationals appeal-ed against the Azerbaijani Government. The
Court in its 13 November 2014 judgement unanimously held that there had
been a violation of Article 11.

The above paragraph constitutes a very brief survey of the case. It does not
seem to be a pure freedom of religion and belief (FORB) issue. Nevertheless,
the details of the case prove that the freedom of association in this particular
context has been closely linked to the religious activities.

Now I would like to provide a brief overview of the structure of the article.
The next section has been dedicated to the details of the case. Secondly, the
doctrinal issues and case law of the Court will be analysed in order to reach
the middle ground between universal values and local necessities. Thirdly,
Azerbaijan-specific FORB environments will be discussed. Lastly, the major
outcomes of the analysis and discussions carried out in the essay will be put
in the conclusory findings.

* LLM student at The Katholieke Universiteit Leuven, Belgium, Society, Law and Religion

Program. In addition, the author holds Master Degree (International Law) from Baku State
University Law School.
1 For the online version of the case please
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-147866#{"itemid":["001-147866"]}
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I. Details of the Case: Agenda and Activities of the
Association, Domestic Legislation and the Court

Findings
Azerbaijan was a highly secular society before the collapse of the USSR.

This dissolution gave birth to the spread of Islam in the territory of CIS
republics2, including Azerbaijan. The 1995 Constitution clearly establishes
country as a "democratic, legal, secular and unitary republic".' However,
since 1991 several denominations of Islam has entered into competition with
secularism.
The Islam-Ittihad4 Association was also established in 1991. The Ministry of
Justice (the Ministry) of AR registered it in 1995. Its main aims included "the
repair and maintenance of abandoned mosques and other places of worship,
organising pilgrimages to Islamic shrines, providing material and moral aid
to orphanages as well as elderly, ill and disabled people, and publishing
books with a religious content" (§ 9 of the Judgement). And its actual activities
encompassed the repair of some religious buildings, the provision of financial
assistance to the people in need, the propagation of the historical and religious
values, and publishing appropriate articles in the media.

Nevertheless, inspections of the Association's activities by the Ministry in
2002 discovered several nonconformities between the allowed and actual
actions. The Association did not have a bank account, the sources of financing were
not clear, there were no accounting records, its actual headquarters were located in a
mosque. Also, the chairman and members of the Association belonged to the same
religious community.5 More importantly, the Ministry claimed that the Association's
actual primary activities involved religious propaganda and agitation which was
acknowledged as being totally unlawful (§§ 11-16).

After exchange of correspondence between the parties, on 2 July 2003 the
Ministry lodged an action with a District Court which found that "the
Association had unlawfully engaged in religious activities, and despite three

warnings by the Ministry, had failed to take any measure to cease such activities" (§
22). The Association was dissolved on 28 August 2003.

The Association claimed that "the Ministry had failed to specify which of the
Association's activities was qualified as "religious activity", "Azerbaijani legislation
did not provide any precise definition of what constituted a "religious activity" (§ 17)
and "the first instance court had put the burden of proof on it" (§ 23). But on 20
November 2003 the Court of Appeal and on 21 July 2004 the Supreme Court
upheld decisions of the previous instances.

2 Galina Yemelianova, Radical Islam in the Former Soviet Union, Chapter 6 (2010)

3 The 1995 Constitution of Azerbaijan Republic, Article 7, item 1
4 The Arabic word "ittihad" means "union", or "unification"

I Galina Yemelianova, pp. 185-186
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The applicants took the case to the Court claiming that the forced
dissolution of the Association had violated their rights to freedom of
expression and freedom of association. The major findings of the Court solely
on Article 11 include:
The sanction imposed on the Association had a basis in domestic law and the
law was accessible (§ 45);
Domestic courts based the dissolution of the Association on the fact that it had

engaged in religious activities, despite the fact that it had the status of a non-
governmental organisations (§ 48);

The Azerbaijani law, as in force at the material time, did not provide any

definition of what constituted "professional religious activity" (§§ 47-48)6 and
this made it impossible to foresee what constituted "religious activity";
Moreover, the Ministry and domestic courts, instead of giving an
interpretation of "religious activity", and legally proving which activities of the
Association were exactly "religious", strikingly, imposed the burden of proof
on the Association (§ 49);

Clause 2 of the 1995 Charter of the Association contained provisions related
to the organisation of pilgrimages to holy shrines, and if this kind of activity
was to be considered "religious", then the Ministry had omitted to request the
Association to amend those provision (§ 50). Additionally, the Court rejected
the alleged violation of Article 6 of the Convention (reasonable time
requirement), as it could not find any proof of this claim among the materials
in its possession (§§ 53-54). Apparently, on the basis of stronger legal
arguments, the Court found violation of Article 11 and held unanimously that
the respondent State had to pay the applicants, within three months from the
date on which the judgement becomes final, 4,000 Euro in respect of non-
pecuniary damage and 2,000 Euro in respect of costs and expenses.

II. Striking Balance between the National Interests and
Universal Values: a Legal Necessity or a Legal

Circumvention
The decision of the Court is to become final in the circumstances set out in

Article 44, § 2 of the Convention and the attitude of all judges reserves due
respect. However, a "legal conflict between two parties + a fundamental
human right to be protected + unsuccessful domestic courts + a helpful cross-
border Court = solution" formula seems to be only a visible side of the iceberg
in this case. There are also religious, social, economic, political, even
geopolitical aspects of the problem. Certainly, those aspects gave birth to this
legal conflict, and undoubtedly, had serious impact on its resolution at the

domestic level.

6 See also: Seyidzade v. Azerbaijan, no. 37700/05, §§ 31-40 (3 December 2009)
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Many distinguished Western scholars are well-familiar with the mentioned
aspects7. They are not vague claims used to circumvent international legal
obligations of a state. There are real threats which require striking an adequate
and necessary balance between secularism and religiosity. The notion
"striking balance" in this context is not something new at all and it does not
denote to the legal circumvention. The Court has a "margin of appreciation"
doctrine which is understood as "the latitude of deference or error which the
Strasbourg organs will allow to national legislative, executive, administrative and
judicial bodies".8 The major aim of this doctrine is "to strike a balance between

national views of human rights and the uniform application of Convention values" ' .

This doctrine" is a comprehensive legal tool with the well-established
principles consisting of effective protection," subsidiarity2 and review,
permissible interference with Convention rights (prescribed by law and in
accordance with law; legitimate aims; necessary in a democratic society),
proportionality,3 and the "European Consensus" standard.1 4 Moreover, there
is a growing tendency of its application in international law in general5 and
in international case law.16

Briefly speaking, "The needs and resources of the community and individuals
has to be given due regard while ensuring compliance with the Convention. In that,
the Contracting States enjoy a wide margin of appreciation".1 7 And what are those
needs and necessities of the Azerbaijani society with secular majority today?
The next section may be helpful to find appropriate answers to this question.

7 Willy Fautr6, Non-Muslim Minorities in Azerbaijan: From Their First Inception through
Russian Empire and Soviet Repression to Present-Day Secular State of Azerbaijan,
Conclusions, § 3 (October 2013). Electronic version is available at:
www.academia.edu/5201189/Non-Muslim Minorities in Azerbaijan a Secular State
8 Howard Charles Yourow, The Margin of Appreciation Doctrine in the Dynamics of

European Human Rights Jurisprudence, p. 13 (1996)

9 Yutaka Arai-Takahashi, The Margin of Appreciation Doctrine and the Principle of
Proportionality in the Jurisprudence of ECHR, p.3 (2001)
1 Please see:

www.coe.int/t/dghl/cooperation/lisbonnetwork/Themis/ECHR/Paper2 en.asp#P65 400
11 Bernadette Rainey, Concentrate Human Rights Law, p. 142 (2nd ed. 2013)
12 Paolo G. Carozza, Subsidiarity as a Structural Principle of International Human Rights Law, 97

The American Journal of International Law 38, pp. 38-79, (Jan., 2003)
13 Jeremy McBride, Proportionality and the European Convention on Human Rights, in Evelin

Ellis, The Principle of Proportionality in the Laws of Europe, pp. 23-37 (1999)
14 Rasmussen v. Denmark, No.8777/79, § 40 (28 Nov., 1984) and Sunday Times v. United

Kingdom, no.6538/74, § 59 (26 Apr. 1979).
15 Yuval Shany, Toward a General Margin of Appreciation Doctrine in International Law, 16

The European Journal of International Law 907, p. 908 (2006)
16 Three ICJ cases including "Oil Platforms", "Avena" (only this case embraced the possibility

of the use of the doctrine), and "Wall in the Occupied Palestinian Territory"
17 Lautsi and others v. Italy, no.30814/16, § 61 (18 March 2011)
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III. Factors Affecting FORB Environments in Azerbaijan
Positively and Negatively

There are several major factors to be discussed in this section. First of all, for
centuries Azerbaijan has been a land of clashes and dialogues between several
faiths and religions.18 Subsequently, this centuries-old and persistent, even
though sometimes involuntary19 examples of multi-religious and multi-ethnic
co-existence have always been the major reason behind the remarkable level
of multiculturalism and tolerance existing in Azerbaijan.

Secondly, all state formations and legal systems, established in Azerbaijan
in the course of the centuries, have usually stuck to the policy of
multiculturalism. Several historical exceptions2 to this general rule, should
not damage a general positive image, as in the majority of cases, they were
directed towards the goal of protection of the established beliefs.

Thirdly, current multi-religiosity has a two-fold impact on the religious
economy of modern Azerbaijani society: first of all, the society has developed
an admirably tolerant model and best practices of multiculturalism; moreover,
it is not always an easy task to maintain the achieved status quo due to the
phenomena of "exported religious extremism".

Fourthly, Azerbaijan is a comparatively young independent state and its
national security has become a target of a number of direct threats and crime.
The National Security Concept21 (2007) of AR encompasses a non-exhaustive
list of those threats.

Fifthly, although it may seem repetitious, one should mention that regional
and global geopolitical dynamics do also play here their role22.

To summarise, I would like to draw a line between the positive and
negative factors mentioned above. So, the long history of multiculturalism
(factor 1), well-established state practices of protecting multiculturalism
(factor 2), and high levels of interreligious/interethnic tolerance within the
civil society (factor 3) can be considered as the positive factors, whereas the
last two interconnected and interrelated factors Nos. 4 and 5, balancing

18 Please see the paragraphs 5 and 6 of the speech of the President of Azerbaijan Republic

delivered at the opening ceremony of the Third Baku International Humanitarian Forum
held on 31 October - 1 November, 2013. The full text is available at:
http://en.president.az/articles/9894
19 Barbara A. West, Encyclopaedia of the Peoples of Asia and Oceania, pp. 147-149 (2009)
20 The movement of Al-Muganna, and Khurremiyya movement. Please see: M.S. Asimov, C.E.

Bosworth, History of Civilisations of Central Asia, Volume IV, p. 46-51 (1999). Another
example may be the establishment of Shi'ism in Safavids State. Please see: Elton L. Daniel,
The Greenwood Histories of the Modern Nations: The History of Iran, p. 87 (2001)
21 http://www.un.int/azerbaijan/userfiles/file/National-security.pdf
22Tracey German, Regional Cooperation in the South Caucasus: Good Neighbours or Distant

Relatives? Chapters 4, 5, 6 and 7, (2012)

-152-

Volume 2 1 Issue 1Baku State University Law Review



national security interests of the state and surviving 'geopolitical waves', are
factors which have negative impacts on the FORB in Azerbaijan.

IV. Public and Private Aspects of FORB
The latest acts of international terrorism prove the fact that all above-

mentioned factors are not the only challenges of modernity. Unfortunately,
FoRB itself may also be regarded as a unique and specific factor of threat

under current circumstances. On the one hand, international community
continue viewing certain suppressive measures taken by subsequent
governments as anti-democratic and illegal. On the other hand, the practice
proves the fact that sometimes FoRB may culminate in the emergence of
territories being disobedient to the secular jurisdictions. Leaving terrorists to
benefit from FoRB may thus lead to tragedies, domestic and international
chaos. In other words, the most important practical difficulty here is in
finding the 'golden ratio' between private and public aspects of FoRB.

This case may also be viewed as one of those cases in which a state faces
with practical difficulties in finding the 'golden ratio' between private and
public aspects of FoRB. The problem is that various religious manifestations
seriously challenge secularism in Azerbaijan.

Thus, the Azerbaijani courts, while deciding the Ijtimai-Ittihad case, did
their best to maintain a necessary balance between public and private aspects
of FoRB, or secularism and religiosity. Any formulas, ideas, principles taking
the Azerbaijani society back to the past must be excluded by the law.

Conclusion
Apparently, the findings of the Court in items 3,4 and 5 above, in particular

the urgency and necessity of striking balance between public and private
aspects of FoRB, played a decisive role in the final outcome of the trials. The
Court applied the principle of proportionality more intensely than the
doctrine of "margin of appreciation". Consequently, "The more intense the
standard of proportionality becomes, the narrower the margin allowed to national
authorities".23

Nevertheless, the Court, while rightly defending the freedom of
association, might leave several questions open which are humbly stipulated
below:

i. Was the subject-matter of the Case a mere, legal "freedom of
association conflict" between the Parties, or was it complicated with
other significant elements?

ii. Can a juridical person comprising of totally religious members be
allowed to get engaged in the activities which are, at least, extremely
unpredictable?

23 Yutaka Arai-Takahashi, p. 14
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iii. What are the limits of the "religiously motivated freedom of association"
within secular societies?

Moreover, the last sentence of § 36 in the Judgment states that, "The
Government submitted that the interference pursued the legitimate aims of
"protection of public safety" "protection of the rights and freedoms of others" and
"prevention of crimes".24 These seem to be very serious arguments deserving
due and thorough contemplations.
I'd like to share further observations which might, at least informally validate
the dissolution of the Association. First of all, Azerbaijani administration at all
levels has centuries-old practices in the adequate and equal treatment of
various religious communities. The Government would hardly take any
unfair and unnecessary actions against the Association without valid reasons.
Secondly, Azerbaijani society, like any open and receptive community, is
remarkably secular, but also very fragile to religious extremism. And, last but
not least, Azerbaijan is a part of the global world. The country has no room for
religions with political agendas.
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