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Vagif Nasirov*

Bosluq anlayisi, novlari va
bosluqlarin aradan qaldirilma mexanizmi
pozitiv hiiquq kontekstinda

Annotasiya

Mbagalads ilkin olaraq hiiquqda boslug anlayisimn tabii va pozitiv hiiquq aspektindan izah
olunmasma calisilmisdir. Bundan slava, tammmus alimlorin baxis bucaglari, bosluglarm
anlayis1 va novlari, bosluglarin aradan qaldirilma mexanizmlari, Azarbaycan va xarici 6lka-
larin tacriibalori arasdirilmus va magalonin strukturunun taskilinds onamli yer tutmusdur.
Noaticada bosluglarm aradan galdirilmasimin qanunvericilik faaliyyatinda va camiyyatdoki
miinasibatlorin tonzimlonmasinds rolu vur§ulanmsdir. Holl kimi, miistasna hallarda
hakimlara hiiquq yaradicih§1 prosesinda diskresion salahiyyat verilmasi taklif olunur.

Abstract

In the article the concept of lacunae is tried to be analyzed from points of view of natural
and positive law. In addition, well-known scholars’ perspectives, notion and types of
lacunas, ways for in order to get dispose of lacunas, practices of Azerbaijan and foreign
countries are examined and those are dissected at the core of article. In the conclusion, the
role of elimination of lacunae in legislation and regulation of social relations is emphasized.
As a solution it is suggested that in order to eliminate obstacles of lacunae in special hard
cases judges should be granted with discretion regarding their role in lawmaking process.

Giris

tiquq gaydasinin natico olaraq hall olunmas: {iglin garsisina

goydugu tomoal mogsadin ictimai miinasibatlori tonzimlomasi

oldugunu osas gotlirsak, bu tonzimlosnmonin gisman
magsadamiivafiq olmamasi (homin hiiquq normasinin ruhuna zidd olmast)
vo ya tamamilo mdvcud olmamasi hiiqugda bogslugun anlayis: ils tist-tisto
diisiir. Tobii hliquq moktobi niimayondalori hiiququn gapali bir sistem
oldugunu asas gotirarak heg¢ bir halda hiiquqda bosluq anlayisini gebul
etmoayib boslugun yalniz insan beyninin mahsulu olan ganunlarda mévcud
ola bilacoyini irali stiriirlor. Pozitiv hiiquq moktobinin goérkemli
miitafokkirlorindsn olan H.L.A. Hart hiiquq sisteminin 6z{i-6ziinii tomin eda
bilon bir sistem olmadigini1 asas gotirarak pozitiv hiiqugda boslugun ola
bilacayi fikri ilo razilasir.! Har hanst bir hiiquq sistemina daxil olan 6lkalarin
hiiquq qaydas! yaratmaga salahiyyoti olan organi yaratdigi hiiquq qaydasi ilo
indiki vo golocokds bas veracok (bazon ke¢misa do samil oluna bilor)
miinasibotlorin tam hoallino nail olmaga caligsa da, asason comiyyatin vo
miinasibatlorin aktiv inkigafi vo normal olaraq sslahiyystli organin tam

* Baki Dovlat Universiteti Hiiquq Fakiiltosi, III kurs, SABAH qrupu telobasi
1 H. L. A. Hart, The Concept of Law, s. 124 (2nd edn., with a Postscript edited by Penelope
A. Bulloch and Joseph Raz, Clarendon Press, Oxford 1994)
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miikommoal olmasinin miimkinstizliyti hiiququn tozahiir formasi olan
ganunda bosluglarin olmasina gotirib ¢ixarir.?

I. Pozitiv hiiquqda boslugun mévcudlugu

Hiiqugda bosluq dedikds miinasibatin tonzimlonmasi {iglin yazili vo
yaxud yazilmamis (adst normalari) hor hansi bir hiiquq gqaydasmin
miinasibati tonzimlomomasi vo ya movcud olmamasi kimi basa diistildiiyii
halda, ganunda bogluq dedikds ise miinasibatin tonzimlonmasinds istifada
olunacaq hiiququn realizo formas: kimi yalniz yazili hiiquq normasinn -
ganunun miinasibati tonzimlomamasi vo ya mdvcud olmamasi baga diisiiliir.
Hiququn miikommal bir sistem olmasini vo bosluq anlayisinin
movcudlugunu gebul etmadiyimiz anda hiiququn tatbigine vo hakimlarin
hiiquqyaratma sslahiyyostlorine miisyyon mahdudiyyostlor qoyaraq bu
solahiyyatlorin movcud oldugu anglo-sakson hiiquq sistemlarinin
mexanizminin geyri-islok hala gelmasine gorait yaradiriq. Pozitiv hiiquqda
boslugun ola bilacoyini bir ¢ox Olkelor 6z ganunvericilik praktikalarinda
gostormislor. Bunlara misal olaraq Avstriya Miilki Moacoallasinin 7-ci
paragrafini vo Isvecra Miilki Macallasinin 1/2 paraqrafini gdstormok olar.*
Lakin Fransa Miilki Macallasinin 4-cii maddesinds qanunun mdiinasibati
Uimumiyyatlo vo ya gismon tonzimlays bilmamasini bahano gotirorak ise
baxmagqgdan boyun qgagiran hakim ti¢iin masuliyyat tasbit olunmusdur.® Buna
uygun olaraq digor bir hal iss Azarbaycan Respublikasi Miilki Macallasinin
11-ci maddasinda gostorilon “Miilki qanunvericiliyin analogiya tizra totbigi”
hallarinda ganun mtinasibati birbasa tonzimlomadikdo vo onlarin totbiginda
isglizar adot olmadiqda oxsar miinasibatlori tonzimloyon miilki
ganunvericilik normalarinin totbiq edilmasi gostorilmisdir vo Fransa Miilki
Macallosine oxsar olaraq mahkomanin miilki igloro baxmaqdan imtina etmasi
mohdudlasdirilmisdir.® Hoar iki hala nozer yetirdiyimizde hakimlarin
ganunda boslugun vo ya gismi boslugun olmasini irsli stirmasi ve ya bosluq
oldugu zaman hansi mexanizmls aradan galdirilmasinin gostarilmomasi”
hamin 6lkalerin 6z qanunlarinda bosluq olma ehtimalini rodd etmasini agiq
sokilda gostorir. Dovlot 6ziintin bozi sort tonzimladiyi sahalords bosluq ola
bilmasini heg bir sartle gobul etmir. Bels ki, sdziigedon bu sahalorin dovlatin
vo comiyyotin tomoalinin formalagmasinda bilavasito istirak etmosi vo hor
hansi bir boslugun ola bilmo ehtimalinin mévcudlugunun tomoli sarsida
bilmasi dovlatin bu addiminin anlagilabilon hesab olunmasina aglabatan

2 Sururi Aktas, Pozitif Hukukta Bosluk Kavrami, EUHFD, C. X1V, S. 1-2, s. 1 (2010)

3 Yena orada

4+ Yeno orada, s. 3

5 Tam motn: http://codes.droit.org/cod/civil.pdf s. 9 (son baxis 30 noy. 2015)

¢ Azarbaycan Respublikast Miilki Macallasi, ss. 60-61 (Hiiquq Yayin Evi, Baki, 2014, 30
sentyabr, 2014-cii il tarixinadek olan slave va dayisikliklarls)

7 Aktas, s. 3
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sobob verir. Diinya tocriibosindo dovlotlorin 6z cinayot vo vergi
ganunvericiliklorinde bu halin totbigi agiq sokilds goriintir. Azarbaycan
Respublikasi Cinayot Macallasinin 1.3-citi maddasinds “Cinayat masuliyyatini
miisyyan edan va cinayet toratmis soxsin cozalandirilmasini nazards tutan
ganunlar yalniz bu Macsllays daxil olundugdan sonra tatbiq edils bilar”, 5.1-
ci maddasindo “omalin (horokat vo ya hoarokatsizliyin) cinayot sayilmasi vo
hamin amals gors caza v diger cinayat-hiiquqi xarakterli tadbirlar yalniz bu
Macallo ilo miiayyon edilir” vo 5.2-ci maddoesinde “Cinayot ganununun
analogiya tizra totbigina yol verilmir” soklinds ifads edilmis sort gostorislorda
dovletin bu normalarla homin qanunvericilik aktinda boglugun gobul
edilobilmazliyini agiq sokilds bayan etdiyinin gsahidi oluruq.® Dévlstin har
hansi bir miinasibati hitiqugdan kenar (exlaqi ve ya dini sabablars gora) hesab
edarak 6z ganunvericiliyi ila bu tip miinasibatlari tonzimlonmasine ehtiyac
duymamas! ganunda boslugun olmas: demak deyil.’

II.Bosluq anlayisinin tasnifat meyarlarn

A. Hiiququn mahiyyastine yanasma meyarina gors tosnifat

1. Hiiquqda bosluq

Boslugu pozitiv hiiququn catismazligi® kimi gobul etdikds hiiquqda
bosluq terminini diizglin gobul etmoayimizin vo bu zaman miibahisalorin
hallinin miimkiinsiiz oldugu gonastine golirik. Halbuki yuxarida qeyd
etdiyim kimi miiasir hiiquq sistemlori miinasibati tonzimlays bilmayon
hiiquq normasinin olmamasini irsli stirarak ise baxmaqdan boyun gagirmant
hakimlor {iglin mohdudlagsdirmisdir. Hiiquq yaratma mexanizminin
movcudlugu saraitinds heg bir halda hiiqugda bosluq anlayis: gabul edils
bilmoaz. Miiasir hiiquq sistemlorindo hakimlorin igo baxmaqdan boyun
qagirmalariin masuliyyot yaratmas: vo hakimlorin son hamls olaraq hiiquq
yaradicisi kimi gobul edilmasi bunu bir daha stibut edir.

2. Qanunda bosluq

Qanun boslugu normada lazimi ganuni tonzimlomoanin edilmomasi kimi
basa distliir.® Qanun boglugu termini hal-hazirki hiiquq sisteminin
voziyyoti asas gotiiriilorok pozitiv hiiququn gorgivasi daxilinde plana zidd
olan catigmazliq monasimi Oziinde ehtiva edir.® Har hansi bir hiiquq
tonzimlomali oldugu miinasibati tesbitini tapmis ganunla tenzimloys
bilmirss, bu ganunda bogsluq adlanir.®* Qanunda bosluq adaton qanunverici
torofindon qorozsiz gokildo bilmoyarokdon buraxilan bosluglardan ibarat

& Tam moatn: http://www.e-qanun.az/code/11 (30 noy. 2015)

9 Cigdem Kirca, Ortiilii (Gizli) bosluk ve bu boglugun doldurulmasi yéntemi olarak amaca
uygun smirlama (Teleologische Reduktion), s. 1

10 Aktas, s. 17

11 Kirca, s. 1

2Yeno orada, s. 2

13 Gokhan Akpinar, Ozel Hukukta Bogluk Kavrami (Anlan, Tiirleri, Tespiti, Sonuglart) s. 4
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olaraq dar vo genis monada mévcud olur.’* Hokmdaxili bogluglardan farqli
olarag ganun bosluglarinda hakim 6z individual baxisi ve diskresion
solahiyyatindon istifade edarak bosluglar:t doldura bilmaz.'®> Haqgigaton, bir
ganunda boslugun ola bilocayini deys bilmayimiz ti¢gliin homin miinasibatin
hiiquq sistemi tarafinden tonzimlonmasinin vacib olub-olmamasini tasbit
etmoliyik. Yerli axlaq vo ya din normalarina zidd olan bir amslin garsisinin
alinmasinda istifade olunacaq ganun normasinin moévcud olmamas: tabii
haldir vo ganun boslugu hesab edilo bilmoaz, ¢linki yerli axlaq vo din
normalar1 osas monbo kimi gobul edilmir.1

B. Qanunvericilikds boslugun meydana gelms zamam

baximindan tesnifat

1. ilkin bosluq

[lkin bosluq o halda mévcud olur ki, hiiquqi tonzimlomani tolob edan
hallar ganun gebul edilorkan artiq mévcud olur, lakin ganunverici normativ
hiiqugqi akt: tortib edarken onlar1 nozars almir.”” Qanunda ilkin bosluga daha
¢ox tokmil hiiquqgi tenzimloms mexanizminin moévcud olmadig qeyri-
demokratik rejimlorin bargerar oldugu dovlatlords tosadiif edilir.

2. Sonraki bosluq

Sonraki bosluq dedikds tonzimlonan sosial sferanin inkisafi naticosinda
hiiqugi tonzimlama predmetina daxil olan yeni miinasibatlorin yaranmasi ilo
slagodar olaraq meydana ¢ixan bosluq basa disiliir. Bu sferadak:
miinasibotlor artiq qanunverici torofindon tonzim olundugu {iglin yeni
yaranan miinasibotlor hiiqugi tonzimlomadon kenarda qalir vo bu da
qanunvericilikdo sonraki boglugun yaranmasina gotirib ¢ixarir.®® Moahz bu
cohat  ganunvericilikdoki ~ miivafiq  bosluglarin  sonraki  bosluq
adlandirilmasini  sartlondirir. Belslikls, hatta baxmayaraq ki, miiayyen
steranin hiiquqgi tonzimlonmasi zamani qanunverici hiiquqi prognozlas-
dirmadan tam monasi ilo istifado edir, qanunvericilikdo sonraki boglugun
yaranmasinin darsisint almaq miimkiin deyil vo bu hal miisyyon menada
tobii hadisodir. Demali, istonilon halda, hatta miitoraqqi hiiquqi tonzimloma
mexanizminin moévcud oldugu doévletde ganunvericilikde boglugun olmasi
labtiddiir. Odur ki, prinsip etibar1 ilo, hiiquqgi tonzimlomonin tamamils
movcud olmadigr hallarda oldugu kimi hiiqugda bosluq onlar iize gixdiqca
ganunverici torafinden aradan qaldirilmalidir.

14 Aktas, s. 16

15 Yena orada

16 Akpinar, s. 4

7 ITporacos B.H. ITpobaemsr Teopun mpasa 1 rocy Aapcrsa: BOIPOChl 1 oTseTsl. M. Hosbbri
1opuct (1999) Tam matn: http://bibliotekar.ru/teoria-gosudarstva-i-prava-4/35.html) (son baxis:
03.12.2015)

18 Yena orada
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C. Qanunvericilikdas faktiki mévcud olan bosluqlar

1. A¢iq bosluq

Qanunda diizline vo ya oks monada tonzimlonmosi lazim goalon ictimai
miinasibat hagqinda heg bir masalonin hallins toxunulmamisdirsa, yaranmis
bu bosluq agiq bosluq termininin mazmunu ils tist-liste diistir.” Hiiququn
asas mogsadini vo fundamental nozariyyalorini osas gotiirorok ganunda
tonzimlonmasi miitloq oldugu halda konkret voziyyoto dair mosalonin hall
oluna bilmasi ti¢iin totbigi miimkiin olan ganun normast mévcud deyilss, bu
hal agiq boslugun olmasini géstorir.? A¢iq bosluglar comiyyatde mdveud olan
har hansi bir miinasibatin qanunverici torafindsn ganun normalarinda agiq
sokilda tasbit olunmamasi manasini verir va 6zilinii bariz gokilds gostorir.

2. Qapali (gizli vo ya istisna) bosluq

Qanunvericilikdo gostorilmis hadiseye miinasibatde qanun normast
movcud olsa da, lazim olan istisnalar verilmadikds vo ya normanin hacminin
¢ox boylik olmasi naticasinds yekun mona adalste zidd bir voziyyot alarsa,
burada gapali bosluq mévcud olur.? Aqiq boslugda normanin mévecud
olmamas1 asas gotiiriiliirdiiss, gapali boglugda norma mévcud olsa bels,
onun mazmunundak: ¢atismazliglar asas gotiiriiliir. Qanun normasinin ilk
baxisdan miinasibati tonzimladiyi kimi goriinmasi, bu boslugun gizli vo ya
gapalt olmasi vo daha sonra gozs ¢arpmast gapali boslugun var olmasina
doalalat edir.

3. Qarazli bosluq

Qoarazli bosluglar qanunvericinin bir mtinasibati 6z iradasils vo bilorakdon
tonzimlomadiyi zaman meydana golon bosluglardir.? Qarazli bosluglar
hakimin salahiyyoati ilo aradan qaldirila bilon gayda daxili bosluglar kimi (iralids
hagqinda molumat verilocok), adoton bilorok, gorazli sokilde buraxilan
bosluglardir ve yuxarida gostorilon eyni misallar: bu hal igiin do tatbiq etmak
olar. Qanunvericilikde az tosadiif edilon gorozli bosluglar ganunvericinin
subyektiv iradasinin mahsuludur va bu hallar ssasan gqanunvericinin hiiquq
siyasoti ilo six bagli olur.

4. Qorazsiz (bilmayarakdan) bosluq

Bu tip bosluglar qorozli bosluglardan forqli olaraq ganunvericinin
istamadiyi vo ya forginds olmadig1 sokilde meydana golir. Qarazsiz bosluglar
asasan ganunvericinin lageydliyi, unutqanhg: vo diqgetsizliyi naticasinda
buraxilan bosluglardir.?® Buna misal olaraq “Terrorculuga garsi miibariza

19 Mustafa Dural, Suat Sari, Tiirk Ozel Hukuku, Cilt T, (Temel Kavramlar ve
Medeni Kanunun Baslangi¢ Hiikiimleri), s. 108 (Istanbul 2004)

20 Kirca, s. 4

2 Aktas, s. 20

2 Kirca, s. 13

2 Aktas, s. 22

-12-



Dekabr | 2015 Hiiquq nezeriyyosi

haqqinda” Azarbaycan Respublikasi ganununun “Terrorquluga qarst
miibarizo aparan doévlst orqganlarina komoek gostorilmoesi” adh 6-a
maddoasinda deyilir: “Dévlat vo yerli 6ziintiidaroetma orqganlari, milkiyyat
formasindan asili olmayaraq togkilatlar, ictimai birliklar, vazifali soxslor va
votondaslar terrorquluga qars: miibarize aparan dovlst organlarina kdomoak
etmoayo borcludurlar. Terrorqulugun askar edilmasinds ve qarsisinin
alinmasinda, habels bu faaliyyat naticosinds daya bilocok zararin minimuma
endirilmasindo komok eds bilocok malumatlar vo hadiso barasinds hiiqug-
miihafizo orqanlarina xabar vermak har kosin borcudur.”? Bu maddadon da
goriindiiyli kimi dovlat vetondasin tizarine malumat vermasi barads vazife
qoysa da, vozifonin icra olunmamasi hallarinda hansi ciir sanksiyanin totbiqi
barado heg¢ bir molumat gostorilmomisdir. Bu hal ganunvericinin gorozsiz
bosluga yol vermasinin bariz niimunasidir.

5. Real bosluq

Real bosluq qanunverici torofindon qanunda 6z hallini tapmasi vacib olan
bir tonzimlomoenin edilmadiyi vo ya bir masale hagqinda hor hansi bir
qaydanin istirak etmomasi kimi ifado olunur. Amma real bosluga qapal
boslugu ohato edacok gokildo torif verilmalidir.?> Oslindo real bosluq digor
bosluglarin mévcudlugu ilo formalagib geyri-real boglugu izah etmok tiglin
istifado olunur.

6. Qeyri-real bosluq

Qeyri-real bogluq gqanunda mévcud olan bir tonzimlomoenin yetorli vo
gonaotboxs hesab edilmomsosidir. Bununla yanasi, ganunun motni ilo
ruhunun bir-birine uygun golmamsasi, diger bir ganun normas ils ziddiyyat
toskil etmaso bels, yena do gobul edilobilmaz olmasi geyri-real boglugun osas
xiisusiyyotlorindondir. Bu tip bosluglarin aradan qaldirilmas: hakimin
solahiyyatlari ¢ar¢ivasinds deyil. Ancaq ganunvericinin seshv hiiquq siyasatils
bagli gorar1 gonastbaxs hesab edils bilmaz.%

D. Digar bosluqlar

1. Qayda (hokm) daxili bosluq

Qayda daxili (Infra Legem) bosluq qanun ¢ar¢ivasi daxilinde moévcud olan
vo aradan galdirilmas: labtid olan bosluglardir. Qanunverici faktiki hiiquq
normasini bir ¢orgivo soklinde miioyyon edorok movecud bosluglarin
doldurulmasini hakimin ixtiyarina buraxmisdir.?? Bels ki, bu tip bosluglarin
bilorokdan buraxilmasi va bels bosluglarin genis menada boslugq hesab
edilmasi homin bosluglarin ganun boslugu hesab edilmosini miibahiso
obyektina ¢evirir. Qanun boglugu qayda daxili boglugdan farqli bir anlayisdir.

24 Tam motn: http://e-qanun.az/framework/3855
% Aktas, s. 18

% Aktas, s. 18, Akpinar, s. 10

7 Kirca, s. 3
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Ogor hokm daxili bosluqg mévcuddursa, faktiki miinasibatin halline miivafiq
ganun normast da moévcuddur, lakin tetbigi {iglin diger {nsiirlorin da
koémoayina ehtiyac vardir. Qanun boslugunun mévcud olmasi iiglin iss ya
miinasibati tonzimloyon normanin timumiyyatlo moévcud olmamasi, ya da
movcud olsa bels, tonzimlona bilmomasi asas gotiirtiliir.® Misal olarag,
Azarbaycan Respublikast Miilki Macallasinin 50.1-1-ci maddasinds “Qeyri-
hoékumoat toskilatlarinin  adinda Azerbaycan Respublikasinin dovlot
orqanlarinin adlarindan, habels Azarbaycanin goérkemli soxsiyyotlorinin
adlarindan (onlarin yaxin gohumlarinin ve ya varasalarinin icazasi olmadan)
istifado edilo bilmoaz” deyo bir miiddoa tosbitini tapmisdir. Hakim bu madda
tizra igo baxdigda hansi adlarin maddeds gostorilon adlara uygun olub-
olmadigimi qanunda birbasa gostorilmoaso bels, digor tinstirlori nozoro alaraq
gorar gobul edir. Belslikls, hokmdaxili bosluq genis meanada bogluq hesab
edilorok hor zaman hakimin diskresion solahiyyati ilo birbasa slagoli olur.

2. Peczenik tasnifatlandirmasi

Peczenik pozitiv hiiquqda tofsir olunmaq yolu ilo aradan qaldirilan
boslugqlar: tafsir edilon hiiqugda boslug?® adlandiraraq boglugun bu névlerini
klassik bosluq noévlerindan ayirib tafsir kontekstinds incolomisdir:

A) Catismazliq boslugu® — mdvcud hiiquq sisteminin tonzimlonmosi
vacib olan miioyyon bir mosaloni tonzimlomomasi halinda meydana golon
bosluglar kimi basa disiiliir.

B) Osassizliq (uygunsuzluq) boslugu® — bu tip bosluglar ganun normasi-
nin moantiqi osassizligl noticasinde amals golir. Miisllif misal olarag,
Danimarka Konstitusiyasinin bir-birine zidd olan iki maddasini
gostormisdir. Belo ki, maddenin birinds ilk maclisin bas tutmas: tiglin
nazarda tutulmus yetorsayin 78 tizv oldugunu bildirdiyi halda, buna zidd
olaraq, diger maddads iso yetorsayin 79 tizv toskil etdiyi bildirilmisdir.
Tatbiq ti¢lin daha tistiin hiiquqi qlivvays malik normativ aktin olmamag;
buradaki boglugu montigsiz bosluq adlandirmagimiza asas verir.

C) Qeyri-miiayyanlik boslugu® — bir hiiquq normasinin menasindaki
geyri-miiayyanlik vo ya ikimanaliligdan gaynaglanir. Miisllifo gore agor
geyri-miiayyanliyin moévcud oldugu hallar1 bosluq kimi dayarlondirsak,
geyri-miiayyanlik boslugunun aradan qaldirilmasi ilo hiiquq normasina
tofsir verilmasi foaliyyoti bir-birindan farglondirilmalidir.

2 Akprnar, s. 5

 Ingilisca: Gaps in interpreted law

3 Alexander Peczenik, On Law and Reason, s. 18 (Springer, 2009)
31 Ingilisca: Insufficiency gap

22 [ngilisca: Inconsistency gap

33 Ingilisca: Indeterminacy gap
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D) Aksioloji boslug* - maraq kasb edan hiiquq qaydasinin miiayyen bir
axlagi dayorle ziddiyyet togkil etmasi noticasinde meydana golir. Ogor
movecud qanun normasi bir miinasibatin tonzim edilmosini axlaqgi olaraq
gobul edilmoz soviyyado toskil etmisdirss, burada aksioloji bosluq
movecuddur. Miollifo goro bu cilir bosluglarin aradan galdirilmasinda
miitlaq axlagin tomal prinsiplarins sdykenmak lazimdir.

IIL. Bosluglarn aradan qaldirilmasi mexanizmloari
Pozitiv hiiqugda miixtalif cilir bogluqnovlari oldugu kimi hamin bosluglarin
aradan qaldirilmasinin da miixtelif tisullar1 vardir. Usullarin miixtalifliyinin
asas sabablarindan biri do hiiquq sistemlarinin miixtalifliyidir. Bu tisullarin
asason 3 novi farglondirilir:3®

1) Bosluglarm aradan qaldirilmasinda analogiyamin tatbigi osasen iki ciir —
ganunun analogiyasi va hiiququn analogiyasi tisulu ils aparilir. Bu iki anlayis
“Normativ hiiquqi aktlar hagqinda” Azarbaycan Respublikasi Qanununda 6z
oksini tapmusdir. Bels ki, ganunvericiys asason qanunun analogiyasi dedikds
“konkret ictimai miinasibotlori tonzimloyon qanunvericilik normalar:
olmadigina goéro homin ictimai miinasibatlora oxsar ictimai miinasibatlori
tonzimloyan ganunvericilik normalarinin totbiq edilmosi” basa diistiliirso,
hiiququn analogiyas1 dedikds ise “hiiququn analogiyasi — yalniz konkret
ictimai mtinasibatlori deyil, hom do oxsar ictimai miinasibatlori tonzimloyon
ganunvericilik normalar1 olmadigina goro homin ictimai miinasibatlors
ganunvericiliyin magzinin, hliququn timumi prinsiplarinin ve ya hiiququn
konkret sahalaring aid prinsiplarin totbiq edilmasi” basa disiiliir. Bazi alimlor
analogiya ilo yanas! analogiyaya banzar olan subsidiar hiiquq tetbiqini irali
stirtirlor. Bu o zaman mé&vcud olur ki, bir qanunvericilik sahasinda boslugun
doldurulmas: tiglin diger sahonin normalarindan istifade olunur. Belslikls,
subsidiar hiiquq totbigetmos gqanunun sahsloraras: analogiyasidir. Boglugun
aradan galdirilmasinin bu tsulunun klassik analogiyanin tatbiginden asas
forgi ondadir ki, klassik analogiyanin tatbigi zamani eyni sferadaki
miinasibatlori tonzimlayon ganunvericiliyin digor normas: totbiq olundugu
halda, subsidiar hiiquq totbigetmoada hiiquq normalar1 onlarin bilavasito
tonzimlomo predmetino aid olmayan ictimai miinasibatlore 6z tosirini
gostarir. Adaten, subsidiar hiiquq tatbigetma yaxin hiiquq sahslari arasinda,
maoasalon, mitilki, ails, omok, monzil ve s. istifads olunur.3

2) Hakimo qanunvericilik salahiyyatinin verilmasi ilk ndvbads qanunvericilikda
faktiki miinasibati tonzimloyen normanin moévcud olmamasi, bundan slavs,
qanunvericilikdo do mtiayyon olundugu kimi hakimin baxmal1 oldugu digor
monbalar sirasindan hiiququn asas prinsiplorinds vo adot normalarinda da

3 [ngilisca: Axiological gap
35 Aktas, s. 24
% Moposzosa /.A, Teopus rocysapcrsa u mmpasa, s. 260 (Yaebnnxk, M., 2010)
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movcud miinasibatin  holline dair tonzimlomo olmadigr hallarin
movcudluguna asaslanir. Hakimin yaratdigr hiiquq yalniz faktiki islo bagl
olmamalidir. Hakim toenzimlonacok miinasibatlo yanast eyni tipli diger
miinasibatlorin do tonzimlonmasini miimkiin edsn {imumi bir norma
yaratmalidir.” Bu salahiyyot hakime normanin tofsir oluna bilmomasi
naticesinds verilir. Roman-german hiiquq sistemi Olkslarinin bir ¢oxu
(Tiirkiys, Isvegra) timumi monada presedent hiiququnu ve hakimin
ganunverici kimi ¢ixis etmasini gobul etmasalar ds, 6z miilki macallalorinds
yuxarida geyd etdiyim kimi son harokat olaraq hakimlara bu sslahiyyatin
verilmasini tosdiq edirlor. Problem ondadir ki, baslica narahatgiliq doguran
hal roman-german hiiquq sistemina daxil olan o6lkslarin hiiqugsiinaslari
mohkoamadon qganun yaratmasmni gozlomasolor ds, bosluglarin moévcud
oldugu hallarda bels isi tomin etmoyi ondan tslob edirlor.®® Salahiyyat
miisyyan edon olkalords hakimin gorar gobul etdiyi zaman presedent kimi
sayila bilon digoar mohkemos gorarlarina, doktrinalara ve oziiniin hiiquq
diislincasine asaslanaraq adalat ¢or¢ivasinda gorar ¢ixarmasi nozards tutulub.
Azorbaycan Respublikasi ganunvericiliyindo bozi digor roman-german
hiiquq sistemi 6lkslarinds oldugundan forqli olaraq he¢ bir halda hakima
ganunverici salahiyyat verilmoyib. Hakimin analogiyanin totbiqini
reallagdira bilmadiyi halda Azarbaycan Respublikasi Konstitusiyasmnin 130-
cu maddasinin VI hissasino osason Konstitusiya Mahkamasine muiiraciot
gondara bilar.

3) Bir ¢ox alimlor haqq-adalata, montiqa, realli§a asaslanaraq qarar gabul etmoni
hakima qanunverici solahiyyotlorin verilmasini 6zlinds ehtiva edon miistosna
hal kimi va ya hiiququn analogiyas1 kimi giymatlondirsaler do, digarlori isa
bunun ganunvericilikdoki bosluglarin aradan gqaldirilmasinda miihiim
roluna goro ayrica tosnifatlandirmigdirlar. Boazi oOlksler bu tisulu 6z
qanunvericiliklorindo do gostormislor. Belo ki, 1987-ci ildo gobul olunmus va
1988-ci ildo ganuni qlivvaye minmis Luiziana Miilki Macallesinin 4-cii
maddoasinda faktiki masalo bu ciir tonzimlonmayoe ¢alisilmisdir: “Miiayyon bir
miinasibatin tonzimlonmasi yazili hiiquqda ve ya adst vo ononslords 6z
tosbitini tapmadig1 halda bels hakim igs baxmalidir. Bu zaman hakim haqqa,
montige va yayilmis totbiq novlerine istinad etmokls odalstli gorar
cixarmalidir.”® Digor bir 6lkenin ganunvericiliyine nazar yetirsok, Rusiya
Miilki Macallasinin 6-c1 maddasinin 2-ci paraqrafinda bels deyilir: “Qanunun
analogiyasinin miimkiin olmadig: hallarda taraflorin hiiquq ve vezifaleri,
Miilki Macallonin timumi prinsiplari ve ruhuna uygun tetbiq edilon hiiququn
analogiyasi yolu ilo vo xos niyyet, mantige uygunluq ve oadalatlo tonzim-

7 Akpinar, s. 12

3 Michael Bogdan, General Principles Of Law And The Problem Lacunae In The Law Of
Nations, s. 1

3 Aktas, s. 25
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lanir.”4 Olks ganunvericilarinin masalaye bu ciir digqat yetirmalari boslugun
aradan qaldirilmasinin bu néviiniin digerlerindan ayrilmasina asas gatiron
alimlorin 6z fikirlorinds yanilmadig1 gonastins galmayimiza sabab olur.

Notico

Cinayat vo vergi sahosindoki kimi ganunvericinin ciddi sokilds
tonzimlomoaya c¢alisdigr bozi saholor istisna olmagla pozitiv hiiquqda
bosluglarin mévcudlugu miiasir hiiquq sistemlori torafindon inkar olunmur.#
Girigde da vurgulanmig oldugu kimi, boslugun yalniz pozitiv hiiqugda
movecudlugu ilo bagli bir sira miitofokkirlorin do fikrini osas gotiirorok
hiiqgugda boslug termininin dogru olmadig fikrini irsli stirmak olar. Miiasir
ganunverici ilk névbada XIX asra godar mévcud olmus ganunverici orqanin
yaratdigi ganun normalarinda boslugun ola bilmasi ehtimalinin inkar
edilmasi fikrindon ¢okinorok osas moagsodin comiyyatin normal faaliyyotinin,
ganunun vo qanunvericilik sisteminin daimi iglok voziyyatds saxlanilmasinin
tomin olunmasimmin vacibliyini derk edsrsk ganunvericilikds bosluglarin
aradan qaldirilmasini tomin etmslidir. Yuxarida gostorildiyi kimi hiiquqda
boslugun tosnifatlara ayrilmasinin asas sababi bosluglarin mévcud olmasinin
nadoan gaynaglandigini vo aradan galdirilmadig: hallarda hans: fasadlara yol
agacagini, boslugun novlorinin daha darinden dark edilmasinin bogluglarin
aradan qaldirilmasinin tomin olunmasinda miihiim rol oynamasini diqqgets
catdirmaqdir.

4 Yeno orada, s. 26
4 Kadir Cekirdekoglu, Hukuk metodolojisinde kiyas, vergi hukukunda kiyas yasag1 ve aksi
ile kanitlama, s. 1, Aktas, s. 28
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Elvin Abbasli*

The Protection of the Freedom of Expression
in Europe: Analysis of Article 10 of the ECHR

Annotasiya

Diqqetinizo catdirilan bu meqale Avropa Insan Hiiquglar1 Konvensiyast vo digor
beynalxalq senadlords genis sokilde oks olunan ifade azadlig: ilo bagli mosalolori
ohato edir. Maqalo Avropa hiiquq sisteminde ifade azadliginin qorunma sahosi,
mohdudiyyatlor tigiin qanuni ssaslar vo bununla bagh mohkomes tocriibasini analiz
edarak, ifade azadlifimin geyd olunan miixtalif elementlorine qisaca nazar salir.

Abstract

The current article deals with the issues regarding freedom of expression, which
has been thoroughly manifested in the European Convention on Human Rights and
other international documents. The article takes a look at different sides of the
freedom of expression in European legal system - the area of protection, the
legitimate grounds for restrictions and relevant case law, briefly analysing those
elements.

Introduction

reedom of speech or expression is considered as one of the key

elements of the modern civil societies. Throughout the history the

speech has been the main tool for transmitting ideas, thoughts, and
information among the people. Despite the fact that the expression of the new
ideas, which mostly had shocking effects in the societies, were exposed to the
attacks and threats by the authorities, the defenders of it never gave up and
continued to fight that freedom. It goes without saying that the freedom of
expression has been the “accelerator” of the human development and
prosperity for ages.

This right has been embodied in several international documents related to
human rights and freedoms. For example, Article 19 of the Universal
Declaration of Human Rights (“UNHR"), which was adopted in 1948, states
that: “Everyone has the right to freedom of opinion and expression; this right includes
freedom to hold opinions without interference and to seek, receive and impart
information and ideas through any media and regardless of fromtiers”. That
provision was followed by Article 19 of the International Covenant on Civil
and Political Rights (ICCPR), adopted in 1966. Article 19 of ICCPR states that:
“1. Everyone shall have the right to hold opinions without interference.

2. Everyone shall have the right to freedom of expression; this right shall include
freedom to seek, receive and impart information and ideas of all kinds, regardless of

* Baku State University Law School, 2nd year Master’s Degree student on Human Rights
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frontiers, either orally, in writing or in print, in the form of art, or through any other
media of his choice.

3. The exercise of the rights provided for in paragraph 2 of this article carries with it
special duties and responsibilities. It may therefore be subject to certain restrictions,
but these shall only be such as are provided by law and are necessary:

(a) For respect of the rights or reputations of others;

(b) For the protection of national security or of public order (ordre public), or of public
health or morals.”

As it is obvious, article 19 of ICCPR defines the freedom of expression in a
comprehensive way and reveals the restrictions to that right as well.

The freedom of expression was also enshrined in the article 10 of the
European Convention on Human Rights (“Convention”). This has a central
part to play the in the protection of other rights under the Convention. Besides
this, freedom of expression may frequently conflict with other interests,
indeed with other rights protected by the Convention, for instance the right
to a fair trial, the right to respect for private life, and the right to freedom of
thought, conscience and religion. Where there is a conflict between freedom
of expression and some other interests, the European Court of Human Rights
(“ECHR”) is engaged in some sort of weighing exercise to determine the
priority of one over the other.!

In Handyside v. UK?, the Court stated:

‘Freedom of expression constitutes one of the essential foundations of a democratic
society, one of the basic conditions for its progress and for the development of every
man. Subject to paragraph 2 of Article 10, it is applicable not only to “information”
or “ideas” that are favourably received or regarded as inoffensive but also to those that
offend, shock or disturb the state or any sector of the population. Such are the demands
of that pluralism, tolerance and broadmindedness without which there is no

s

“democratic society”.

I. The Area of Protection

The characteristic feature of the freedom of expression is that it preserves
activities which carry a risk of harming or actually damage the interests of
others of public interest. Publication of some information which damages the
reputation of an individual or harms certain group of people or their beliefs
is tolerated and this should be considered as one the essential values of a
democratic political system. Recent tragic events in France arising from the
publication of caricatures by “Charlie Hebdo” revealed the conflict between
freedom of expression and religious beliefs of a certain group of people, but
the importance of the former makes authorities take measures in order to
protect that right.

1D J Harris, M O'Boyle and C Warbrick, Law of the European Convention on Human
Rights, pp. 372-373 (2nd ed. 2009).

2 Case of Handyside v. The United Kingdom, A/24 para 49 (1976).
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Freedom of expression includes the right to communicate and to express
oneself in any medium, including through words, pictures, images and
actions (including through public protest and demonstrations).

The type of expression protected includes:?

e political expression (including comment on matters of general public
interest);
artistic expression; and
commercial expression, particularly when it also raises matters of
legitimate public debate and concern.

As it is seen from the list aforementioned, “expression” does not merely
mean words, still less spoken words, but extends to pictures, images and
actions intended to express an idea or to present information. Equally, the
means of protected expression go beyond speech to print, radio and television
broadcasting, artistic creations, film, and probably electronic information
system.

The political expression is given a special attention and perseverance.
Equally, the Court is of the view that artistic expression, which is vital for
fostering individual fulfilment and the development of ideas, are also
robustly protected by Article 10. In Markt Intern Verlag v. FRG* the
government objected the allegations stating that information in a trade
magazine fell outside Article 10, being directed to the promotion of the
economic interests of a group of traders, and thus an aspect of the right to
carry on business. The Court, conversely, described the item as “information
of a commercial nature” but held that it was protected by Article 10 as that
Article did not apply “solely to certain types of information or ideas or forms
of expression”.

It should also be mentioned that as all kinds (political, artistic, commercial),
forms (words, pictures, sounds) and media (speech, print, film, television etc.)
of expression may fall within Article 10, it does not follow that they must all
be treated equally by states. The margin of appreciation which Article 10
permits may be applied differentially (but not discriminatorily).

Meanwhile, the issue about the protection of the access to information and
its extent is not completely backed by the Court. In Leander v. Sweden®, the
applicant sought confidential information in government files, on the basis of
which he believed he had been denied a job, in order that Article 10 gave him
no protection. Rather, the general duty on the state is not to block access to
information which is available.®

¢ The European Convention on Human Rights, Article 10, Freedom of expression.
4 Case of Markt Intern Verlag v. FRG, A/165 para 25-26 (1989).

5 Case of Leander v. Sweden, A/116 para 74 (1987).

¢ Case of Z v. Austria No 10392/83, 56 DR 13 (1988).
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Besides this, Article 10 distinguishes between “information” and “ideas”
and makes it clear that the freedom of expression is not restricted to verifiable,
factual data. It also covers opinions, criticism, value judgements, speculation:
for these latter instances, in particular, there is no room in general for the
argument that Article 10 extends only to “true” information.

The final sentence of Article 10 (1) is also interesting and can be regarded
unique in the Convention. It defines the wide power for states to continue to
regulate the licensing issues for broadcasting and television. In a word, this
sentence gives an entitlement to the states to make technical or financial
licensing decisions.

II. Limitations to Freedom of Expression

Freedom of expression is not an absolute right and Article 10(2) defines
basis for restrictions and limitations to this freedom. One of those criteria is
“prescribed by law” and the term “law” has been extensively construed so as
to include not only statutory laws, but also unwritten laws in order to reflect
the legal cultures of common law countries.” The Court has identified two
sub-tests that must be satisfied for a norm to be a “law”: those of accessibility
and of foreseeability (or clarity). The sub-test of accessibility can be fulfilled if
the citizen is able to have an indication that is adequate in the circumstances
of the legal rules applicable to a given case. A more rigorous assessment is
required for the sub-test of foreseeability. The foreseeability is one of the
requirements included in the phrase “prescribed by law” in Article 10(2). A
norm cannot be regarded as a “law” unless it is formulated with sufficient
precision to enable the citizen-if need be, with appropriate advice-to foresee,
to a degree that is reasonable in the circumstances, the consequences which a
given action may entail ®

The second paragraph of Article 10 lists nine legitimate purposes for which
restrictions on the freedom of expression can be justified. These are: a) the
protection of national security; b) the protection of territorial integrity; c) the
protection of public safety; d) the prevention of disorder or crime; e) the
protection of health; f) the protection of morals; g) the protection of reputation
or rights of others; h) the prevention of the disclosure of information received
in confidence; and i) the maintenance of the authority and impartiality of the
judiciary.’

When considering the issue on “limitations”, it should also be mentioned
that there exists a big difference between communication addressed to an
audience consisting of an ordinary individual, a few individuals, or even the
general populace, and communication addressed to those who hold power as
rulers, elected or unelected, representatives and officials. There is also an

7 Case of Sunday Times v. UK (No 1), A 30 (1979).
& Case of Miiller and others v. Switzerland, A/133 (1988).
°D.]J. Harris and O’Boyle and Warbrick, p. 474.
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appreciable difference between messages put out by individuals on their own
responsibility, and messages that originate from officialdom or are circulated
by some media organization.!’ Currently, it is generally accepted that the
communication addressed to state officials, government authorities should be
tolerated and State Parties to the Convention should abolish the provisions on
application of criminal liability for defamation, especially in the cases related
to the media.

Article 10(2) reveals “duties and responsibilities” of persons exercising
their freedom of expression. The notion of “duties and responsibilities” has
been invoked in relation to different bearers of expression rights, including
politicians, civil servants, lawyers, the press, journalists, editors, authors and
publishers, and even artists such as novelists. This notion puts a significant
importance with respect to special categories of civil servants, such as
diplomats, judges, intelligence agents, and police officers. The Court has
found that the obligations imposed on special categories of public officials,
including police officers, to refrain from political activities to ensure that, their
balanced or political neutral views were compatible with the duties and
responsibilities under Article 10(2)." With respect to journalists, the Court has
consistently stressed their duties and responsibilities to act in good faith to
provide accurate and reliable information in accordance with ethics of
journalism. For example, journalists accused of defamation are required to
provide prima facie reliable evidence for supporting their claim, failing which
the Court may demand the proof of the veracity of allegations. As said in Steel
and Morris v. UK, itis not in principle incompatible with Article 10 to place on
a defendant in libel proceedings the onus of proving to the civil standard the
truth of defamatory statements, namely that the statement is substantially
true on the balance of probabilities. Nevertheless, they are not required to
establish the truth of all aspects of information they report in the press. In
relation to statements considered false assertions of facts, the Court may take
into account whether the applicants were responsible for the production or
publication of such statements, and whether they intended to deceive other
persons through such information.

Conclusion
Freedom of expression, enshrined in Article 10 of the Convention, can be
considered as one of the main elements of the civil society and democratic
political system. Informed discussion of matters of public concern is of high
value because of its role in the working of a democratic society. “Expression”

10 Paul Sturges, Limits to Freedom of Expression? Considerations arising from the Danish cartoons
affair, IFLA Journal 32, 181-188, p. 185 (2006).

1t Case of Rekvenyi v. Hungary 1999-111 para 46 GC; and Case of Otto v Germarny No 27574/02
Hudoc (2005).
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has been interpreted widely and all the means for engaging in expression
have been brought within the scope of Article 10(1). However, this wide right
is not an absolute right and Article 10(2) allows some limitations to it. The
Court always struggles with the conflict between the individual right and the
public interest. The rhetoric of its judgements in support of freedom of
expression is strong and it has been through Article 10 cases that the
requirements of “law” as the basis for interference was first set down. In order
to justify limitations, relevant authorities need to show the basis embodied in
Article 10(2). The margins of appreciation in this Article can be considered
very wide but the jurisprudence of the Court reminds states that their powers
are unlimited. Because many of these issues are both multinational and
economic, for those Convention states which are members of the European
Union it is encouraging that the development of European Community law
has paid attention to the standards of the Convention. Besides this, recent
events happening in Europe and other parts of the world shows that the
freedom of expression should be protected and the attacks to free speech and
expression need to be prevented by relevant authorities, otherwise, the
democratic values, such as the pluralism and diversity of opinions can be
under threat of terror and despotism.
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Giinel Abdullayeva®

Bagislamanin voaresslik payina tasiri

Annotasiya

Mbogals bagislama asasinda alda edilmis hadiyyalarin varasalik miinasibatlori bargarar
oldugu halda na kimi rol oynamasindan bohs edir. Burada hadiyyonin miras amlakmn
acimast zamant calb edilmasinin hanst hallarda adalatli va mogsadauySun olmas
gostarilmisdir. Bu barada Fransa, Almaniya, Ingiltora, Tiirkiya va sair 6lkolorin miilki
qanunvericilik sistemi milli qanunvericilikla miiqayisa edilorak monfi va miisbat mogamlar
giymoatlondirilmis, Azarbaycan Respublikast Miilki Mocallasinds daha adalatli hiiquq
normasinin miiayyon olunmast barads tovsiyslor oks olunmusdur. Habelo moagaloda aila
omlakina edilmis hadiyyonin hanst hallarda birga miilkiyyat hesab olunmast va miras
bolgiisiinda neco nozara almmas: moasalasing toxunulmus,  birgs miilkiyyat rejimi
qaydaswun ganuni nikahdan alavas, daha hanst hallarda nazora alinmal olmasina dair
miixtalif miialliflorin yanasmast oks olunmusdur.

Abstract

The article is dedicated to the role of received gifts as donation when inheritance
relationships are set up. There is shown in which cases concerning the donation is rather
fair. There is appreciated negative and positive points by comparative analysis with civil
legislature of France, Germany, England, Turkey and other countries and national civil
legislature. There are shown recommendations on determining fair and more perfect legal
norms in the Civil Code of the Republic of Azerbaijan. In addition, the article covers the
cases in which gifts to marital property should be considered as the shared ownership
property and how should be adjusted in the partitioning of shares. There are reflected
approaches of different authors about in which cases the rule of the shared ownership
property should be established besides marriage.

Giris

tilki hiiqugda verasalik miinasibatlarilo slagodar moasalalorin

hallino talobat daim ohomiyyot kasb etmisdir. Digor hiiquq

miinasibatlorinden forqli olaraq, har bir soxsin verasalik hiiquq
miinasibatinin subyekti ola bilmo imkan1 miitloqdir. Bu zaman ortaya ¢ixa
bilacok problemlardan biri do odur ki, miras qoyan soxsin Sliimiindon qisa
miiddat avval bagislama aqdini etmis olmasi, habels nikah miinasibatinds
oldugu soxsa qarst bels bir aqdi icra etmasi vorasalik miinasibatine miiayyen
dorocode tosirini gostorir. Xiisusilo do, miiddatin az olmasi belo bir aqdin
uydurma olub oshomiyyotsiz xarakter dasimasi imkanini ortaya g¢ixara
bildiyinden bu tip hiiquq miinasibatlorinds bagislanan asya miras agilan
zaman diqgetdon tam da kenarda galmamalidir. Belo ki, onun vearasalik
payina, miras amlakin hom aktiv, hom do passivine tosiri digor vorasalora
hagsizliq edilmoamaosi magsadilo nazore alinmalidir. Buna baxmayaraq, bels
tosirin giymoatlondirilmasi maosalosine bagislama hiliquq miinasibatinda
ovozsiz hadiyyo aldo edon torofin hiiquglarmin tapdanmas: kimi yanasmaq

* Baki Dovlat Universiteti Hiiquq fakiiltesi, III kurs, SABAH qrup tolobasi

- 24 —



Dekabr | 2015 Miilki hiiquq

olmaz. Bu sobabdon moaqalads hansi hallarda bagislanan asyanin mirasdan
konarda gqalib-qalmamasi moasalesinden damisilacag. Bundan slave
ganunvericiliyin belo hallarda tenzimloms iisulunun magsadauygunluq
dorocesi vo optimalligina nozor yetirilocokdir. Homginin beynolxalq
tocriibada rast golinon hall yollar: ils yerli ganunvericiliyin miiqayisoli tohlili
aparilaraq monfi vo miisbat cohotlor arasdirillacag, daha aglabatan hall
tisullar1 geyd olunacaqdr.

I.Bagislama miiqavilasinin hiiquqi tebistinin
vasiyyat etmo ilo miiqayisasi

Vorasolik miinasibatlorinde miras qoyan sgoxsin oOliimiindon sonra
amlakinin sonraki aqgibati barads sarancam vera bilmos imkani vasiyyat etma
naticosindo gergoklosir. Vosiyyot etma ilo bagislama oqdi hiiquqi tobiatina
goro bozi oxsarliglara malikdir. Bels ki, har ikisi geyri-kommersiya xarakteri
dasiyir, o climladon har ikisi avazsiz aqdlardir vo asasen, gebul edon toraf
ticlin gazandirict aqd kimi ¢ixis edirlor. Buna baxmayaraqg, onlarin hiiquqi
tobiatindos forgli magamlar mévecuddur ki, bu da onlara verilon anlayiglarda
nozors garpir. Ik avval, vasiyyot etms birtorafli oqd oldugu halda, bagiglama
aqdi miiqavile asasinda gergoklasdiyindan ikitorafli oqd formasinda tazahiir
edir. Belo ki, vasiyyotnamoado yalmiz miras qoyanin iradesi oks olunur,
bagislama miiqavilasinds ise hadiyya gobul edon goxsin razilig1 talab olunur,
yoani onun goabul etmasi asasinda miigavilo baglanmis sayilir. Bundan slavo,
digor forgli moaqgamlar Azsrbaycan Respublikasinin Miilki Macallasinin
(bundan sonra AR Miilki Moacoallo) 666.1-ci maddssinds bagislama
miiqavilesina verilon anlayisda aks olunub: “Bagislama miiqavilasi sag ikan
baglanan els bir miigaviladir ki, onun asasinda hadiyys veron 6z amlakinin
bir hissasini bagislamagla hadiyys alani zoanginlagdirir, hom ds hadiyys alan
torafindon heg bir cavab xidmati ilo gortlondirilmir”. Burada bagislamanin
vosiyyat etmadon forqgli olaraq sag iken realizo edilmasi aks olunmusdur.
Vosiyyot edorken soxsin  biitlin amlaki barads seroncam versa bilma
imkanmin olmagina baxmayaraq, bagislama zamani1 amlakin bir hissasinin
hadiyyo olunmasimin nozords tutulmasi biitovlikds bagigslamanin
aglasigmaz olmasindan irali golir. Varasolik miinasibatlorinds varasalors
kecon ohdoliklo bagislama zamani hodiyyo gobul edonin {izorino qoyula
bilon ohdsliklor do xarakterino gore forglonir. Belo ki, AR Konstitusiya
Mohkomosinin “AR Miilki Mocollonin 666.1, 670.1, 670.3 vo 673.1-ci
maddoslorinin sorh edilmasine dair” Plenum Qorarinda deyilir: “Hadiyya
veran hadiyys alanin iizarine oziliniin bahrolonmosi ilo bagli olmayan
miixtalif 6hdsliklar qoya biler ki, bunlar dovlst manafeyi, ictimai monafe,
hadiyya veranin va ya basqa soxslorin xeyrina nazards tutula bilar. Lakin
ohdalik bagislamanin mahiyystine zidd olmamali vo ya har hansi maddi
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tominat oldo edilmosi ilo baghh olmamalidir”.! Bu sobabdon homin
ohdaliklarin yerins yetirilmomasine gors miiqaviloden imtina edilmasi
montigouygundur. Belo gortintir ki, bagislama osasinda yaranan chdolik
subyektiv xaraktero malikdir vo vorasolik miinasibatlorinds timumi faydah
magsadlarle alagadar olan vasiyyat tapsirig ilo oxsarliq togkil edir. Hadiyya
edilorkon timumi faydali magsed namino qoyulan sartin, osason, donorun —
hadiyya veranin dliimiindan sonra da yerins yetirilmasi talob olunur.? O ki
qaldi, vorasslik gaydasinda miras amlakin passivine daxil olan 6hdsliklars,
bunlar obyektiv xarakters malikdir.

Xarici olkalards bagislama vo miras vergisi (gift and estate tax) miiayyon
edilmisdir. Lakin burada nezarde tutulan doyer haddi forgli miisyyen
olunmugdur. Masalon, Amerika Birlogmis Statlarinda hor il inflyasiyaya
asasan, dayisen bagislama vergisino calb olunma haddi 14 min dollardan
yuxar1 dayards olan hadiyye ti¢lin miisyyan edildiyi halda, miras tigiin 5.43
milyon dollar nozarde tutulmusdur.? Bagislamaya nozoron mirasda haddin
yuxar1 gostorilmasinds maqgsad odur ki, miras qoyan 6ldiikden sonra onun
aqgibatinin miisayyon olunmasi sortdir. Ancaq bagislama sirf hadiyys veranin
istayindon asilidir. Azarbaycan Respublikasi ganunvericiliyinds bagiglama
vo miras ilo oslagedar verginin miisyyonlosdirilmomasi he¢ bir ovoz
qarsiliginda edilmayon bir qazandirma aqdi olmalar: ilo salagedardir. Lakin
nazors almaq lazimdir ki, bagislamanin vergidon azad olmasi vergiden
yaymnma moaqsadile do bu miiqaviloys miiraciat edilmasine imkan yaradir.
Bu sobobdon verginin mioyyon olunmasi yalan oaqd kimi bagislama
miiqavilesindon sui-istifade edilmasi imkanmin garsisini alacaqdir. Miras
vergisinin miiayyonlosdirilon haddi iso kiilli miqdarda oldo olunan
gazandirmalara aid oldugundan adalstsiz sayilmamalidir.

II. Bagislama miiqavilasi asasinda verilmis hadiyyenin
varasoalik payinin miisyyan edilmasi zamani nazoara
alinmamasinin {igiincii sexslarin hiiquqlarina tasiri

A. Hiiquqdan sui-istifadaya asas veran, yaxud kreditorlarin

monafeyinin tapdanmasina goatiron bagislama

Olbatto ki, moasaloys bu aspektdan yanasilmasi bagislama predmetinin
hadiyyo veronin amlakinin yarisindan ¢ox ola bilmasi, habels borcu oldugu
togdirda bagislama halini istisna etmok moagsadi giidmdir. Lakin bu miigavils

1 AR Konstitusiyva Mahkemasinin “AR Miilki Macallasinin 666.1, 670.1, 670.3 va 673.1-ci
maddolorinin sorh edilmasine dair” 19 dekabr 2012-ci il tarixli Plenum Qorari

2 Manfred Pieck, A Study of the Significant Aspects of German Contract Law, 3 Ann. Surv. Int'l &
Comp. L. 111, s. 141, 1996

3 Internal Revenue Service Announces 2015 Estate and Gift Tax Limits (2014),
http://www forbes.com/sites/ashleaebeling/2014/10/30/irs-announces-2015-estate-and-gift-
tax-limits/ (son baxis 3 dekabr, 2015)
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asasinda borcu olan soxsin borcunu 6demazdon gabaq bels bir seroncam
vermosi, daha sonra ise borcu 6domoak igtidarinda olmamasi kreditor ti¢iin do
xosagoalmoaz voziyyst meydana gotirir. Baxmayaraq ki, AR Miilki Macallonin
673.2.2-ci maddosino osason, bagislama vadindon, vod verildikdon sonra
hadiyya veranin amlak miinasibatlori bagiglamani onun tiglin son daraca agir
ylika gevira bilacayi daracads dayigerse, imtina edils bilor, lakin bu imtina
hadiyyo veran torofin iradssindon asili olmasi ilo saciyyalonir. Belo ki,
tominatsiz kreditor ti¢iin bels bir hal risk togkil edir. Bunu bels asaslandirmaq
olar ki, oksor hallarda borc verilon zaman kreditor borca tominat istomoso
bels, borclunun amlak aktivine balod olaraq etimad edir. Ogor belo bir
moalumat mdveud olarsa, boyiik hacmda bagislama aqdi borc 6donmadiyi
togdirde kreditorun monafeyina tasir edocokdir. Hotta bels bir hal hiiqugdan
sui-istifadoyo da yol agmaq imkanina malikdir. Belo ki, borclu borcunu 6doya
bilmadiyi toqdirdo miilkiyyotinda olan agyaya mohkomo torafindon tutma
yonoaldilmasindan, olindon ¢ixmasindan ehtiyat edorok ailo tizvlorindon
birina vo ya digor yaxin hesab etdiyi soxso bagislaya bilor. Horgah bu halda
bagislama miiqavilasinin uydurma aqd kimi mévcud olmasi da miimkiindiir,
hanst ki, AR Miilki Macollonin 340-c1 maddasina osason, shomiyyatsizdir.
Lakin bels bir etibarsizliq hali olmadiqda bels tigtincii saxslorin manafelarinin
tomin olunmasi zoruridir. Varasalik miinasibatlorinds ise mirasa 6lon soxsin
omlakinin passiv gismi, yoni Shdsliklori do daxil oldugundan borclunun
aktivlorinin vorasalik payma daxil olmasi kreditorlarin monafelsrinin
tapdanmasi tiglin osas yaratmir. Buna goro do, agyanin miilkiyyotgisi olan
borclu varasalari borcu ddomoakdan azad olsun deys do bagislama aqdi eda
bilor ki, bu zaman miiqavilonin etibarliliq sortlori gozlonilss do, hiiqugdan
sui-istifado edilmasi oks olunacaqdir. Burada hom sag qalma halinda, hom da
olim hadisesi bas verdiyi toqdirdo meydana ¢ixa bilon problemlarin
tonzimlonma mexanizminin yaradilmasi zoruridir. Bels ki, ovvala, bagislayan
soxs sag qalsa bels, borcunu 6domak {iglin bagislanan amlak: geri tolob eda
bilmayoacok. Ciinki AR Konstitusiya Mohkomosinin miivafiq Plenum
Qorarinda 673.2-ci maddanin yalniz bagigslama vadi ils slagaedar olmasi geyd
olunub.* Sézstiz ki, bels bir halda hadiyyoni artiq aldo etmis soxso gars: geri
gaytarmagq teloebinin qoyulmas: adalatli sayilmaz. Lakin hadiyys alds edanin
payma miitonasib sokilde borcu 6demaya calb etmak hiiququnun kreditora
ke¢mosi vo ya borclu garsisinda bagislanan qgazandirmalarn borcun
odoanilmasina calb edilmasina dair talob hiiququnun yaranmasi imkani tomin

* Yeno orada. Miilki Macellonin 673.2-ci maddaesi ilo konsensual bagislama miiqavilasinin,
hadiyya veranin bagislama barasinde verdiyi vadin logv edilmasi ve onun icrasindan imtina
edilmasi hallar1 tonzimlanir. MM-in 673.1-ci maddasinde gostorilon hallardan slava olaragq,
vad verildikden sonra hadiyye veranin amlak miinasibatleri bagislaman onun {tigiin son
dorace agir yiike gevirlo bilacoyi doracods dayismasi ve ya hadiyye veronin ailo hiiquq
miinasibatlori tizra avvaller olmamis, yaxud ¢ox ciizi hacmde olmus 6hdeliklerin yaranmasi
barasinda verdiyi vodin logv edilmoasi vo onun icrasindan imtina edilmasi hallarina aiddir.
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olunarsa, daha magsadauygun olar. O climladan borclu 6lditkden sonra
vorasolor do hadiyyoni tolob etmokdon boyun qagira bilor. Ttirkiye Miilki
Macallosinin  562.1-ci maddoasindo bonzor tonzimlomo gaydasi tosbit
olunmusdur. Burada deyilir ki, varasalor 0doma gqabiliyyati olmadigr halda
bagislanan asyanin geri verilmasina dair iddia qaldirmazsa, bu hiiquq kreditorlara
kecir. Oslinde AR miilki ganunvericiliyinin bels bir hiiququ tanimamagina
asas kimi, bu hiiquq miinasibatinin nisbi xarakter dasimasini géstormak olar.®
Lakin bels bir miiddoanin tasbitinin shomiyyoti bagislanan asyanin borcun
odonilmoasi zamani yayinmas: liglin miras qoyanin hiiquqdan sui-istifado
etmasinin, belo bir magsadi olmadig halda bels, kreditorlarin manafelarinin
tapdanmasinin garsisini alacaqdir. Sui-istifade halinin olmamas: tig¢lin an
azindan, borc yarandigdan sonra edilon bagislamanin borcun édenilmasinda
nazars alinmasi tovsiysolunandir.

B. Varesalar hadiyyani hansi hallarda ve na iiciin taleb etmak

istomoaya bilar?

Bagislayan soxs borcunu 6domoazss, miilki masuliyyats, habelo miilki is
tizro mohkoma gorarini icra etmadiyi toqdirde AR Cinayoat Macallasinin 306-
c1 maddasina asason, cinayst moasuliyystine calb olunacaqdir. Bu xarakterds
monfi noaticolorin miioyyon  olunmasi dovlet torafindon kreditorun
hiiquglarinin  pozulmamasma qarst tominat yaradir. Lakin vorasalor
mirasdan imtina etdiyi halda borclar yalniz miras amlakin aktivino yonalocak.
Oslina galsa, AR Miilki Macallasinda varasalarin borclarin édsnmasi zamani
moasuliyyat haddinin miisyyen olunmasinda ziddiystli bir magam nazars
carpir. Belo ki, Miilki Macallonin 1306-c1 maddasindo deyilir ki, varasalar miras
qoyanmin kreditorlarinin monafelarini alinmis aktivda ozlarindon har birinin payina
miitonasib suratda birga borclu kimi tam ddomaya borcludurlar. Burada borcun hom
tam sokildo, hom do alinmis aktiv hacminds Odenmoali olmas: geyd
edilmisdir. Bas bu miiddsa miras aktivinin borcdan az daysrds oldugu halda
tam oOdonmomasini ifads edir? Miilki Macallonin 1307-ci maddasinda
varasalarin kreditorlarin borclarinin 6denilmasi zamani stibutetms ytikii oks
olunmusdur. Belo ki, burada mirasin notarius torofindon siyahiya alindig:
haldan basqa, verasonin miras qoyanin borclarimin mirasdan ¢ox oldugunu
stibut etmoali olmasi gostorilir. Belo ¢xar ki, siibut edildikde varasslor
kreditorlar garsisinda maksimum miras amlakin aktivi hacminds masuliyyet
dastyacaglar. Belo bir hiiquq normasinin mtiayyon edilmasindo magsad onlar
tigtin masuliyystdon azad olmaq imkaninin tomin edilmasi kimi gortiintir. Bu
mosalonin dagiqglosdirilmasi baximindan bir osas da budur ki, AR Vergi

% Nisbi xarakter dasiyan hiiquq miinasibatlorinin mévcudlugu zamani toreflerin yalniz bir-
birine qarst hiiquglara malik olmasi ve 6hdealik dasimasi sebebinden hamin hiiquglarin
tiglincti gsoxslor torafinden irsli siiriilmasi nazariyyegilor torsfinden gebul edilmir. Yalnz
telobin giizasti hali istisnadir. O da hiiquq miinasibati teraflerinin iradesi asasinda miimkiin
olur.

—28—



Dekabr | 2015 Miilki hiiquq

Macoallasinin  77.4.3-cti maddasinde vergi ohdsliyine xitam verilmoasi
hallarindan biri kimi vergi 6doyicisinin vofat etmis vo ya Azorbaycan
Respublikas1 miilki qanunvericiliyi ilo miioyyon edilmis qaydada 6lmdiis elan
olunmas1 hali gostorilmis vo ardinca homin anda vergi borclarinin
Odonilmasini tenzimlomokls slagadar belo bir norma tasbit olunmusdur:
“Vafat etmis va ya 6lmiis hesab edilmis saxsin amlak vergilori iizra borclart varasalik
omlakmin doyori hodlorinda ddonilir”. Bu da bir daha miras passivinin ¢ox
oldugu halda borcun galan hissasinin 6donilmasi masslosinin miiomma
altinda qaldigini tasdiq edir. O climladan biitiin vorasslorin mirasdan imtina
etmoasi halinda bels, miras amlak dovlate kegse da, masuliyyat yena do miras
omlakin aktivinin doyari haddinds olacaq. Belo ki, Miilki Macallonin 1314-cii
maddosinda oks olunan doviatin varasalari olmayan omlak ona kegdiyi halda
kreditorlarin borclarina qarsi vorasa kimi moasuliyyat dasimali olmasi zamani
varasalar liglin nazards tutulan ylingiillosdirici norma analogiya ssasinda
dovleto do samil olunacaqdir. Biitlin bunlar ona osas verir ki, hadiyyanin
doyori borca barabor vo ya ondan az olarsa, vorosalorin bagislanan asyaya
dair moacburi paymn tamamlanmas: {iglin iddia qaldirmaqda marag:
olmayacaqdir. Belo ki, homin pay da borcun 6donilmasi ticlin tolob
olunacaqdir. Bu sabobdon do kreditorlarin moanafeyinin tomin olunmasi tigiin
yuxarida toklif olunan miiddeanin ganunvericiliyo daxil edilmasi vo bu
asasda kreditorlarin hodiyyo alana qarsi talob hiiququnun taninmasi Miilki
Macallonin 6.1.7-ci maddasindo oks olunan "miilki hiiquglarin maneosiz
hoyata kegirilmasina sorait yaradilmasi" prinsipi ilo do uzlagmus olacagq.

ITI. Mirasin bdéliisdiiriilmasinds hadiyyanin nazars
alinmasina asas veran digar hallarin tohlili

A. Beynolxalq tocriibads hadiyys ns zaman miras

bolgiisiinda nazars alinir?

Bagislanan asyanin mirasin boliisdiirtilmasi zamanu tosirine dair AR Miilki
Macoallasinds nazards tutulan yegans hiiquq normast 1200-cti maddadir.
Burada geyd olunub: “Miras qoyan agyan: iigiincli soxso bagisladiqda,
macburi paya hiiququ olan goxs, agoar bagislanmig agya mirasa daxil olsaydy,
onun macburi payinin arta bilocoyi moblogds macburi paymn tamamlanmasim
tolob eda bilor. Ogor mirasin agildig1 vaxtadok hadiyyonin verilmoasindon iki
il kegirss, hadiyye hesaba alinmir”. Ancaq ganunvericilikde varasalorin
nazards tutulan yaxin dovr arzinds bagislama ssasinda alds etdiklarinin
mirasda digor osaslar {lzro no kimi rol oynamasi masalosing
toxunulmamigdir. Bu hal aslinds Ingiltors, Uels kimi timumi hiiquq sistemli
olkalar tigiin da saciyyovidir.® Bels ki, homin 6lkslards ds bagislanan amlak

¢ Eleanor Cashin Ritaine, National Succession Laws in Comparative Perspective, s. 148
(University of Lorraine, Metz, France 2013) “In common law countries such as England and Wales.
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yalniz macburi payin édanilmasi halinda nazars alinir. Buna baxmayarag,
miras amlakin torkibi sayilmir.” Boyiik Britaniya parlamenti torafinden 12
noyabr 1975-ci il tarixli "Inheritance (Provision of Family and Dependants)" -
"Vorasalik (Ails ve onun {izvlerinin teminati)" haqqinda Aktda
ganunvericilikds verasalorin onlara miras galdig1 halda bels alds etdiklori
qazandirmalar (advancements) aglabatan hacmds olmadiqda ve macburi pay1
boyiik hacmds zadsladikds daha ¢ox hacmds miras pay1 alds edon soxso
qarst iddia qaldira bilmak hiiququ oks olunmusdur.? O ctimlodon soziigedon
hiiquq miras qoyanin 6liimiindan 6 il sonra da boytik hacmli bagislamalara
dair nozorde tutulmusdur.® Tiirkiyo Cilimhuriyystinde iso miilki
ganunvericilik bu halda hamin agsyanin nainki macburi payin talab edilmasi
zamani, iistolik qanun tizro vorasalik rejimi barqgorar oldugu halda mirasin
boliisdiiriilmasinde nozare almmmali olmasini tosbit etmisdir. Qanuni
vorasalarle yanasi, diger gsoxslora edilmis qazandirmalar o zaman noazors
aliir ki, macburi payin tamamlanmas: lazzim olsun. * Almaniya Miilki
Macallasinda iso bu hal barodo qanun tizro vorasalorin oldo etdiklarini geri
vermoak ohdaliyi belo ifade olunmusdur: “Qanun tizra verssolik zamani
vorasalor miras qoyanin sagliginda gebul etdiklori biitlin qazandirmalar:
mirasin boliinmosi tiglin tohvil vermslidirlor, bir halda ki, miras qoyan
qazandirma oqdini tortib edorken oksini miioyyon etmis olmasin. Digor
soxslors edilmis hadiyyalor ise o halda mirasin boliisdiiriilmasi zaman1 geri
verilir ki, miras qoyan hadiyys edarkon bu hali nazards tutmus olsun.”'!
Burada da Ttirkiyo Miilki Macallasindoki kimi ganun tizro vorasalorin mirasin
boltisdiiriilmasi zamani alds etdiklari hadiyye barasindas toslim etma Shdsliyi
goyulub. Habelo 2052-ci maddads gostorilib ki, onlar vasiyyet tizro vorass
olsalar, lakin paylar1 qanun {izro voresolik rejimi miioyyon olunduqda
nazards tutulan paylarla eyni olarsa, yena bu qayda totbiq olunur.”? Lakin

It is to be noted that lifetime transfer of property is governed by lex situs and therefore does not fall
into the deceased’s estate that may be governed by a foreign lex successionis”.

7 Yena orada “Lifetime gifts are therefore excluded from the estate for the purposes of calculating the
amount of forced heir ship shares, as this property is not part of the estate at death”.

8 Inheritance ( Provisions of Family & Dependants), UK, 1975 “An order for the payment to the
applicant out of that estate of a lump of such amount as may be so specified”

° Yena orada

10 Ahmet Kiligoglu, Miras Hukuku, s. 440 (5-ci nasr. 2013)

1 Almaniya Miilki Macsllesinin 250-ci maddesi “Descendants who inherit as heirs on intestacy
are obliged to have whatever they received from the deceased during his lifetime as an advancement
adjusted in the partitioning between the heirs, unless the deceased directed otherwise when giving the
advancement. Other gifts inter vivos must be adjusted if the deceased directed adjustment when he
made the gift” Ingilis dilina tarciima olunmus tam matn:
http://www.gesetze-im-internet.de/englisch_bgb/

12 Almaniya Miilki Macallasinin 2052-ci maddesi “If the deceased has appointed the descendants
as heirs to what they would receive as heirs on intestacy, or if he has defined their shares of the
inheritance in such a way that they have the same proportion to each other as the shares of the
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2056-c1 maddayo asasan, digor hallarda hadiyye naticesinde payin
digorlorindon ¢ox olmasi artiq doyeri 6domok 6hdsliyi yaratmayacaqdir.
Tiirkiys miilki qanunvericiliyi bir sira gazandirmalarin normalda gabul edils
bilon hadden yuxart oldugu hali nozoro alir. Belo ki, Tiirkiye Miilki
Macallasinin 675-ci maddoesinds normal hesab olunan hadiyyalor vo evlonma
asnasinda verilmis normal miqdarda gobul edilon hadiyyalor miras
boltinarken miras amlaka daxil edilmayae (denklesdirme) tabe deyil. Lakin bels
bir misala nozar yetirok: “Miras qoyan sagliginda dvladlarindan birinin tohsili
tictin 60.000 manat xarcloyib. Bu moablag timumi qaydada rast golinan va
normalda qabul edilon tohsil {iglin nazards tutulmus xorclorden daha yiiksok
olmas1 sobobilo miras béliinerkon hesaba alinir”.’* Burada ganunvericinin
moagsadini belo izah etmok olar ki, miras qoyanin saghginda etdiyi bu
gazandirma digor vorasalarin alds eds bilacayi paya tosir edarak onlar tiglin
adalatsiz natico yarada bilor. S6ziigedon hal macburi payin tamamlanmasiyla
bagl iddia (tenkis) ila eynilik togkil etmir. Bels ki, homin zaman tokco ganuni
varasalar deyil, digar saxslorin da alds etdiklari hadiyys, habels vosiyystnama
asasinda aldo olunan qazandirmalar nazare alinur. Lakin miras qoyan bunu
bagislamisdirsa, buna onun irado ifadosi kimi baxmaq daha mogsodo-
uygundur. Oslinds Fransa Miilki Macallesinin 1077-1-ci maddasinds da
ganuni vorasalora edilmis hadiyyanin miras amlakin balansina daxil edils
bilmasi hali nazards tutulmusdur.’ Lakin buradaki miiddea forqli xarakter
dasiyir. Belo ki, bu iddianin irali stiriilmosi {iglin osas moacburi payin
tamamlanmasi ilo alagadardir. Bu baximdan soziigedon miiddoa AR mdilki
ganunvericiliyi ilo oxsarliq toskil edir. Belo ki, vorass 6z ganuni payin
tamamlanmas1 magsadilo bu formada iddia irali stiro bilmoz." Yoni gqanuni
vorasolik rejimi tizro vorass olsa bels, hadiyyoni toslim etma 6hdaliyi nezards
tutulmamisdir. Homginin burada alds etdiyi hadiyysye iddia edilacok saxslor
dairasi yalniz ganuni varasslarle mahdudlagmisdir. Hadiyys verilmis saxslor
gqanuni voroasalar sirasindan deyildirss, onlara qars: iddia galdirila bilmaz.
Azorbaycan, o ctimlodon, Tiirkiys miilki ganunvericiliyindo iso bels
mohdudiyyat nozorde tutulmayib. Belo ki, bagislama vo vosiyyot edilon
istanilon goxsa garst macburi payin tamamlanmasi ile bagh iddia irali stirtils
bilar. Jersey (Fransa orazisindo yerlogon vo muxtariyyoto malik olan qurum)

inheritance on an intestacy, then in case of doubt it is to be assumed that the descendants are to be
obliged to adjust their advancements under sections 2050 and 2051”

13 Kiligoglu, s. 441

14 Fransa Miilki Macallasinin 1077-1-ci maddasi “A descendant who did not participate in a
partition made by gift or who received a part below his portion of the reserve may bring an action for
abatement where there does not exist at the opening of the succession property not included in the
partition and sufficient to form or make his reserve complete, account being taken of the gratuitous by
which he may have profited” Ingilis dilina tarciima olunmus tam matn:

http://www legifrance.gouv.fr/content/download/1950/13681/version/3/file/Code_22.pdf

15 Fransa Miilki Macellasinin 1077-2-ci maddesi “ A child not yet conceived at the time of a
partition made by gift has a similar action to form or make his hereditary share complete”
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miilki ganunvericiliyinds geri tolob edilo bilmayen hadiyyalarin siyahisi
(rapport a la masse) 6z oksini tapmigdir. Bunlar arzaq tigiin pul, geyim, tohsil
almaq vo ixtisas oldo etmok tigiin edilon 6domalar, uzufrukt ssasinda oldo
olunmus bohoarlordir.'® Burada bagislama predmetinin sarf edilorak
tiikenmasi asas olaraq gostorilmisdir. Bundan alavs, burada ganunvericinin
mogqsadini bels izah edo bilarik ki, xarclonan mablog normal haddan ¢ox olsa
da, miras qoyanin arzu vo magsadinin boylikliiytii ilo uzlasacaqdir. Necs ki,
vasiyyatnama tizro miras qoyan 6z amlakinin 6liimiindan sonrak: aqgibatini
azad iradesi osasinda miisyyon edirso, bagislama osnasinda da iradovi
sokildo amlakina dair soroncam verir.

B. Hadiyyanin nazars alinmasini vacib edan maqamlar

Malumdur ki, AR miilki qanunvericiliyinds miras amlak tizarinds hom
vasiyyat, ham do ganun tizro vorasalik rejiminin yarana bilmasi hali taninir.
Bu hal AR Miilki Macallonin 1172-¢ci maddeasinda oks olunmusdur. O
cimlodon eyni soxsin hor iki osas tlizro vorese ola bilmo imkani da
movcuddur. Homin qayda ise moacsllonin  1259-cu  maddasinin
mazmunundan aydin olur.” Bu baximdan miras qoyanin bagislama aqdina
vosiyyot etmo kimi yanasmaq daha moaqgsedomiivafiq olar. Belo halda
hadiyys, lizarinda vesiyyat tizra vorasslik rejimi yaranan miras pay: kimi,
ganun tizra vorasslik rejimi bargerar olmus amlaka daxil olmamalidir. Bu
sobabdon do AR Miilki Macallasindon Tiirkiyo miilki ganunvericiliyindos oks
olunan soziigedon miiddsa ilo eynilik toskil edon 1277-ci maddanin
¢ixarilmasi miitoraqqi bir hal kimi giymoatlondirilmslidir. Lakin anglo-sakson
hiiquq sistemi ailosine do xas olan bu cohatin monfi torafi borclarin
odonilmosi zamani ortaya g¢oxar. Bu soboabdon hadiyyonin voraseslik
miinasibatlori zamani1 miras amlakin passivi baximindan nazars alinmasi
zoruridir. Belo ki, borclarin 6donilmasi zamani vasiyyot lizro vorasalor 6z
paylarina miitonasib gokildo masuliyyst dasiyirsa, bu voziyystin hadiyys
verilon soxso do samil olunmasi adalatli natico aldo olunmasi baximindan
effektiv olar. O ctimlodon belo bir miiddaanin tosbiti miras qoyanin bagislama
aqdi etmokls digoer varasalardan forqli olaraq hadiyye alani borclardan azad
edib, digor vorasalori daha ¢ox agir noaticoys moruz qoyma ehtimalini da
aradan galdirar. Bu baximdan Fransa vo Tiirkiyo qanunvericisinin mirasin
boltigdiiriilmasi zaman1 mahz qanuni varasalars edilmis hadiyyoslarin miras
omlaka daxil edilmasine dair hliquq normasi miisyyonlosdirmokds magsoadi
aydin olur. Omlaka daxil olan asyani ganuni vorasaya bagislamaq borcun
0denmasindan yayinmag, yoni hiiqugdan sui-istifads eds bilmak {i¢lin daha

16 Timothy Hanson ve Barbara Corbett, Forced Heirship — Trusts and other problems, tam motn:
https://www jerseylaw .je/Publications/jerseylawreview/june09/JLR0906_Hanson.aspx  (son
baxis 29 noy. 2015) (2009)

17 AR Miilki Macallasi 1259-cu madds “Ogar miixtalif ssaslar iizra varasaya mirasdan bir neca pay
diisiirsa, o bir pay1 qabul eda, digarindon imtina eda bilar, yaxud biitiin paylardan imtina eda bilor”
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alveriglidir. Milli ganunvericilikdo macallonin 673.2.2-ci maddosinda oks
olunan hal bas verdikds bagislama vadindon imtina hiiququ varasalor ti¢iin
da nazards tutulub, lakin borcun miqdar: har zaman varasalorin onu ddays
bilmak iqtidarinda olmamag vaziyystine gotirmir. Bundan slave, borcun
odonilmasi moacburi payin azalmasmna sobob olmadigda bagislanan
gazandirmalar mirasdan kenarda galir. Bununla da bagislanan agyanin amlak
passivindan azad olmast vorasalik payini alds edanlar tigiin adalstsiz natica
yaradir. Belo ki, gostarilon hal veraselorin paylarinin daha ¢ox azalmasina
sobab olur. Buna gora do hadiyyo verilon soxsin aldo etdiyi agyanin doyarinin
ona diigon pay kimi nazars alinmas: digor vorasalorin borclara dair dhdoliyini
ylingtillosdirmays imkan veracokdir.

IV. Hadiyyanin miras qoyanin borclan iiciin hesaba
alinmasinin hadiyyas alan iiciin naticalarinin tohlili

A. Bagislama vadi edildikds hadiyys vad olunan tarsf {iciin

yaranan problemlarin halli

Hoadiyya ovazsiz bir qazandirma oldugu tigiin hadiyyo edon vo onun
varasalarinin bagislama vadindon imtina etmosi ilk baxisda problemli
gortinmoya bilor. Lakin bels bir miigavilo gars: torofdo homin saroncama
etimad edarak miioyyon planlar qurmaga asas versa bilor ki, miigavilodan
imtina olunmasi hadiyye alan {i¢lin, o bu hali gabagcadan yaqin etmass bels,
agir naticalora sobob ola bilor. Bagislama vadinin etibarl sayila bilmasi tigtin
tolob AR Miilki Macollesinin 668.1.5-ci maddasindo gostorilmisdir. Burada
golocokds bagislama vodi edildikde bu vodin notarial qaydada tasdiglonmali
olmast geyd olunub. Oxsar miiddea Almaniya Miilki Macallasinin 313-cii
maddosindodo oks olunub.’ Belo ki, amlakin bir hissosi vo ya hamisinin
basqgasina verilmasine dair s6z verildikdo bu vod ile bagli mtigavilo mahkoma
vo ya notarial gaydada tesdiq edilmsalidir. Sozsiiz ki, hadiyya veran sifahi
gqaydada etdiyi vodi tam sokilds yerina yetirarss, homin vad yazili vo notarial
gaydada tesdiglonmasa bels, bagislamanin etibarliligina xalal golmayacok.
Miigavilonin bu cilir forma sortino tabe tutulmasina sobab ise miibahisa
yarandiqda siibutu tomin etmokdir.”” Lakin vadden imtinaya asas veran
hallar oldugda formal toloblor goézlondiyi toqdirdo belo, qarst torafin
miiqaviloyo etimad gostormasi sobsbindon zarars moruz qala bilmasi
ehtimali nazars alinmayib. Bels ki, AR Miilki Macallssinds hadiyys veranin
mosuliyyati sadace hadiyys ilo slagodar doyan zoror barads ve zarorin
gosdan, yaxud kobud ehtiyatsizliq sebobindon vurulmasi zamani nazards
tutulur. Burada zoror agyanin qtisuru ilo baglidir. Vad ilo slagadar zarardon

18 Almaniya Miilki Macallasi 313-cii madds “Contracts by which a person promises to transfer or
to subject to a usufruct all or part of his currently-owned property must be judicially or notarially
authenticated”
19 Pieck, s. 115
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iso bahs edilmir. Qanunvericilik bagislamani edacak soxsin manafeyini, onun
tiglin agir naticalor torads bilon voziyyst yarandigi zaman qorudugu kimi,
vadi gobul etmis saxs tiglin do miidafio mexanizmi nozards tutulmalidir.
Bagislamanin avoz talob etmoyan saroncam olmasina baxmayaraq, bagislama
vadinin notarial qaydada tosdiqi vodi gobul edon goxs ticlin miisbot natico
yaratmalidir. Bels ki, soxsin real zorari aglabatan hadds 6danilmalidir.

B. Hadiyys verildikdan sonra yaranan problemlsrin halli

Yuxarida borclarin 6donilmasi zamani bagislanan asyanin hesaba alinmast
barado toklif oks olunmusgdur. Bu baximdan homin anda da hadiyyo alda
etmis soxsin manafelorinin qorunmasi tomin olunmalidir. Qeyd etmak
lazimdir ki, Almaniya Miilki Moacollosinin 528-ci maddosindo AR miilki
ganunvericiliyinden forqli olaraq hadiyye edonin agdi yerina yetirdikdon sonra
da ondan imtina etmasina asas kimi yoxsullagmas1 (improverishment), 6ziina
v ya ailo tizvlarina qarst avval nazards tutulmamis dhdsliyin yaranmasi hal
gostorilmisdir. Belo olduqda verilmis hadiyye qaytarila bilor. Homginin
hadiyys aldo edon hadiyyeni qaytarmaqgdan imtina edib lazimi moablagi
odayos do bilor.® Almaniya miilki ganunvericiliyi hadiyyenin verildikden
sonra da gaytarila bilmasinin miimkiinliiylinii tosbit edir. Bels iddia asassiz
varlanmaya (unjust enrichment) dayanaraq edilir. Bu sebabdon bagislamaya
goro fayda aldo etmok tigiin edilon xorc 6donmadiyi toqdirde hadiyya oldo
edon miigaviloys etimadindan irsli golon zarori tolob eds bilmsli vo ya
hadiyyoni geri vermoadan zaror xaricinds galan dayeri bagislayan soxso
odomalidir.

V. Ails miinasibatlari zamani hadiyyenin
noazard alinmasi

A. Hadiyysnin birgs miilkiyyats daxil edilmasinin zaruriliyi

Molumdur ki, AR miilki qanunvericiliyino asason, ailo-nikah mtinasibat-
lorinin yaranmasi birge miilkiyyst rejiminin barqgerar olmasina asas verir.
Yoni nikah baglandigdan sonra AR Ailo Macoallosinin 32.2-ci maddasinda
gostorilon asaslar tizro olde olunmus omlak or vo arvadin birge miilkiyyatina
daxil olur. 34-cii maddads ar-arvadin har birinin ayriligda miilkiyyatinas daxil
olan amlak oks olunmusdur: “Nikaha daxil olanadok onlara maxsus olan
amlak, habels nikah dévriinds hadiyys goklinds vo ya verasalik gqaydasinda,
digor ovozsiz aqdlor tlizro alds etdiklori amlak ar-arvadin har birinin ayrica
miilkiyyatindadir”. Lakin burada ar-arvadin bir-birins etdiklori hadiyyanin

2 Almaniya Miilki Macellasi 528-ci madde “ To the extent that the donor, after fulfillment of the
condition , is not a position to maintain himself reasonably and to meet the maintenance obligation
incumbent upon him by law in relation to his relatives, his spouse, his civil partner, or his previous
spouse or civil partner, he may demand return of the gift from the donee under the provisions on the
return of unjust enrichment. The donee may avoid return by paying the amount required for
maintenarnce”
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burada aks olunan hadiyys ilo eyni rejimo tabe olmas: masalosi miibahisali
xarakter dasryir. Almaniya miilki qanunvericiliyinin bu masaloyo miinasibati
beladir ki, birgoe miilkiyyot rejimi altinda ailo amlakindan edilon hadiyyenin
yarist har iki goxs torafindon edilmis hesab olunur, lakin basqga biri torafindon
ar va ya arvada edilon hadiyye onun 6z miilkiyyati hesab olunur.?! Bu ciir
gaydanin movcud olmasi sslinde daha magsadauygundur. Bels ki, nikah
torafindan biri hadiyys etmoakls 6z amlakina dair serancam verir vo bels bir
aqd naticasindo amlakinda bas veron azalmani gobul edir, lakin diggotdon
gagirmaq olmaz ki, hamin bagislama onlarin birgoyasama vaziyyati nozards
tutularaq edilmisdir. O climladan bagisladig1 hadiyyanin zarurst olduqda
oziinlin do faydalana bilmasi imkanmni nozors almisdir. Bu ssbobdan
miioyyon miqdarda doayore malik hadiyyslor birge miilkiyyste aid
edilmalidir. Bunun naticosinds or vo ya arvad o¢ldiikdo hadiyyonin yaris:
miras amlaka daxil edilmalidir. Lakin istonilon hadiyyanin birge miilkiyyato
daxil edilmasi diizgiin deyil. Belo ki, bu qayda doyari bdyiik olan hadiyyalara
totbiq olunmalidir. Neca ki, AR Ails Macallasinin 34.2-ci madddasinds or-
arvadin ayrica miilkiyyatine onlarin soxsi istifadosindo olan osyalar aid
edilorkon zinat agyalar1 barasindo istisna gostorilmisdir, bagislama zamani da
zinot ogyalar1 vo onlardan daha doyorli asyalar birge miilkiyyoto daxil
olmalidur.

B. Birge miilkiyyat rejiminin miisyyan olunmasi asasinin
farqli tozahiiriinii aks etdiran yanasmalar

Bir sira miislliflor birge miilkiyyst rejiminin ne vaxt bargerar olunmasi
mosalasine miixtalif clir yanasirlar. Belo ki, faktiki nikah miinasibatlarinin
yaranmasi, bu miinasibatlorin davam etmos miiddatinin ds amlak {izarinda
birgo miilkiyyatin mévcudluguna tosir gostoro bildiyini qeyd edirlor. Burada
homin yanasmalar1 oks etdirmokde moagsad odur ki, birge miilkiyyot rejimi
taninarsa, hamin sortlorle miisahide olunan miinasibatlor ¢or¢ivesinds edilon
hadiyyalorin {izarinds da har iki torafin miilkiyyat haqqi yaranar ve yarisi
olon torafin miras amlakina daxil olar. Lakin faktiki miinasibatlarin varasalik
miinasibatlorinds oynadi8: rol xarici praktikada forqgli sokilds tozahiir edir.
AR Miilki Macallasinin 1193-cii maddasine asason, or vo ya arvadin moacburi
pay almaq hiiququ var. Xarici praktikada faktiki nikah miinasibatlorinds or
vo ya arvad ti¢lin bu hiiququn taninmasi ilo onlarin amlak {izarinds digor
nikah miinasibatinds olan soxslor kimi birge miilkiyyst rejiminin yaranmasi
hor zaman {st-iisto diismiir. Ingiltoro vo Irlandiyada faktiki ailo
miinasibatlorinds olan gaxslar tiglin miisyyon miiddat gorti ilo ganuni vorass

2t Almaniya Miilki Macalloasi 2054-cii madds “ Half of a gift made from marital property under the
community of property regime is deemed to have been made by each of the spouses. However, if the gift
is made to one of descendant who is descended only one of the spouses, or if one of the spouses must
reimburse the marital property for the gift, it is deemed to have been made by that spouse”
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olmaq, habelo mocburi paya iddia etmok hiiququ taninib.? Belo ki, ogor
soxslorin 6vladi olarsa, 2 il birgs yasadiqda, oks halda ise 5 il birga yasadiqda
moacburi pay hiiququna sahib olurlar.? Lakin burada birge miilkiyyot rejimina
asas verilmamasinin sababi odur ki, evlonmomak birge yasayisla miisayiot
olunsa bels, onlarin miinasibatlorine “ilizerinds ailonin formalasdigr ve bu
sobabdan dovlstin qorudugu va tominat verdiyi nikah institutu”? kimi ciddi
xarakter vermamoak moaqsadi glidiir. Hatta bazi miislliflor macburi pay
hiiququnun taninmasint da magsadauygun saymayaraq belo asaslandima
irali stirtir ki, onlarin evlonmomoak hiiquglar: olsa bels, vosiyyot etmok
htiquglar1 da vardir. Yoni lazim goalso, belo bir soroncam verarlor. Bu sobobdon
moacburi pay onlar tiglin nazards tutulmamalidir.?® 9slinde bu daha dogru
movqgedir. Clinki oks halda ails institutu nezards tutuldugundan daha kévrak
vo az ohamiyyotli xarakter dasiyacaqdir. Lakin bir sira mdiioalliflor bu
ciddiyyoti miioyyon etmokdon yayinmaq voziyyotinin eynicinsli nikah
miinasibotlorindo olan soxsloro samil etmoyin diizgiin olmamasim
vurgulayirlar. Belo ki, aksar dovletlor marginal azliglara belo bir imkan
tanimadigindan vo bu sobabdan nikah geyri-miimkiin oldugundan macburi
pay Uglin nazards tutulan birge yasayis miiddstinin®® onlar ti¢lin, qanuni
nikah miinasibatlorinds oldugu kimi, birge miilkiyyat rejimini miisyyon
etmoasi vo bu sobobdon do oldo olunan ailodaxili hadiyyalorin 6lka
ganunvericiliyindoki kimi birge miilkiyyote daxil edilmasi daha oadalstli
hesab olunur.?” Sslindo belo gaydanin miioyyonlosdirilmasi hadiyyanin yari-
sinin mirasa daxil edilmasini tomin edar vo bununla da hadiyys edon torofin
digor ganuni vorasolori liglin do miisbat natico yaradilmasina sobob olar.

Notico

Bagislama oqdi noticosindo olde olunan gazandirma diger ganuni
voarasalor baximindan adalatsiz hesab olunmamalidir. Lakin bu o demok deyil
ki, homin hadiyyo vorasslik miinasibotlorindon iroli golon moasalalordon
tamamils kenarda galmalidir. Bels ki, AR miilki ganunvericiliyi bir neco asas
tizra vorasaliyi tanidigindan, vesiyyetnams olmasa bels, hadiyys sanki
vosiyyot lizro olds edilmis miras rejimino tabe tutularsa, galan omlak
tizorindo iso qanun tizro voroesalik hiiququ tanmarsa, daha moagsodouygun
olar. Clinki, sdziigedon aqd miras qoyanin iradssini oks etdirdiyinden bu

2 Inheritance ( Provisions of Family & Dependents), UK, 1975

2 Civil Partnership and Certain Rights and Obligations of Cohabitants Act (2010)

2 [rlandiya Konstitusiyast maddo 41.3.1

25 Clare Nicolle Jersey’s forced heirship laws and the rights of a “common law” partner (2015)
http://linkedin.com/pulse/jerseys-forced-heirship-laws-rights-common-law-partner-clare-
nicolle/ (son baxis 4 dekabr 2015)

2 Qvladlar1 olmast hali miimkiin olmadigindan sadeco 5 il birgo yasamaq sorti nozordo
tutulur.

7 Brian Sloan, The Concept of Coupledom in Succession Law, 70 (3) Cambridge Law Journal 623,
s. 626 (2011)
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masala lizra vasiyyatls eyni mahiyyot kasb edacakdir. Bels olduqgda hadiyys
mirasin boltigdiirtilmasi zaman1 boarabarlik yaratmaq mogsodilo mirasa daxil
edilmoali deyil. Cilinki oks halda onun mirasa daxil edilmak {iglin geri talob
olunmas1 miras qoyanin iradssinin etinasizligla garsilanmasimi ifads
edacakdir. Buna baxmayaraq, miras qoyanin borclarinin 6deonilmasi zamani
har bir voraso aldo olunmus paya miitonasib olaraq masuliyyot dasidigindan
digor varasolor tiglin adalatsiz natico yaranmasin deyo hodiyyo oldo edanin
payma hadiyyenin doayeri do alave olunmali vo miitonasiblik bu gaydada
miisyyan edilmoalidir. Belo gayda hom varasalar {iglin, hom das kreditorlarin
monafeyi baximindan adalstli ve ugurlu natice yaradacaqdir. Bels ki, ham
hadiyyo oaldo etmoamis vorasalorin pay1 daha gox azalmaq moacburiyyatindas
galmayacaq, habels vorasalar borc ¢ox oldugundan mirasdan imtina etmoli
olmayacaq, hom do miras aktivinin hocminin azalmas: kreditorlarin
maraglarini tomin edilmamis voziyyatds qoymayacaq. Ustalik bels bir qayda
miras qoyanin, vorasalorinin maksimum olaraq miras aktivi hacminda
mosuliyyat dasiyacagini nozerds tutaraq onun bir hissasini borcun
odonmasindan azad etmak magsadils bagislama miiqavilssindan sui-istifads
etmasina imkan yaratmayacaq. 9slinds bels bir sui-istifads daha ¢ox ganuni
varasalara hadiyye etmokls miisayiat olunsa da, bazan digor vaorass olmayan
soxslora do edilo bilor. Habelo bagislayan soxs vicdansiz bir niyyot glidmoadon
do hadiyyo edo bilor, hansi ki, sonradan 6z qazanci ilo borcunu 6doyacoyini
do giiman etmisdir. Buna baxmayaraq, kreditorun monafeyi tomin oluna
bilmomisdirss, xos niyyatlo (good faith) edilmis hoadiyye bels borcun
odoanilmasine tabe tutulmalidir. Bu sobobdon do sézligedon qaydanin sadoca
ganuni vorasalora deyil, hom do digor gsoxslora samil olunmas: adalatli
olacaqdur.

Bundan slave, ailo-nikah miinasibatlori zamani edilmis hadiyys tizerinds
yaranan miilkiyyat rejiminin ganunvericilikds tasbit olunmasi vo onun birgs
miilkiyyato daxil edilmasi moagsaduygundur. Belo ki, hor iki torafin
miilkiyyati hesab olunacaq hadiyyenin yaris: toraflorden biri 6ldiiyti halda
onun mirasina daxil edilmali vo bu asasda bolgti aparilmalidir.
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Giilnar Atakisiyeva*®

Miiqavile azadlig1 prinsipi ve Bona fide.
Sarhadsiz miiqavils azadlig:?

Annotasiya

Mbogals miilki hiiququn asas tomal prinsiplorindon olan miiqavilo azadhi§i va onun
corcivasinda “bona fide” prinsipindan bahs edir. Maqalada miiqavila azadhgimin yaranmas,
onun yaranmasmnda irads azadhgimn rolundan bahs olunur. Eyni zamanda moaqgaloda
miiqavila azadhi§imn aslinda neca bir azadhg vad etdiyi, by azadhgm nisbi va ya miitlaq
olmasi, onun hanst hallarda mahdudlasdirilmasina yol verilmasinin miimkiinliiyii analiz
edilmisdir.  Homginin moqalods “bona fide” prinsipinin yaranmasi, onun hiiquqi
xarakteristikasimn tohlili apanimusdir. Milli qanunvericiliyimiza bu prinsipla bagh
dayisiklik edilmasi taklif edilmisdir. Miiqavila azadhigi ¢carcivasinda bona fidenin yeri va bu
prinsipa tasiri arasdirilmgsdir.

Summary

This article reveals freedom of contract, one of the basic principles of civil law and within it
depicts the principle of “bona fide”. It illustrates the appearing of freedom of contract and as
well as gives a description about the role of will principle. At the same time, the article
reveals what kind of promises that freedom gave, whether it was relative or absolute. There
is also analyzed in which situations it has to be limited. As well as the establishment and
legal characteristics of “bona fide” principle was analyzed. It was offered to our legislation
system to change it. Within freedom of contract, the place and influence of the “bona fide”
have been fully investigated.

Giris

tiqavilo azadlig1 prinsipi Avropa miigavilalor hiiququndak:

kimi biitlin miiasir hiiquq sistemlarinde XIX asrden etibaran
moanimsanmis bir prinsipdir. Bu prinsip miilki hiiququn an

tomal prinsipi olaraq garsiya ¢ixir. Bu ise soxslar arasindaki miinasibatlarin
fordi azadligla idare olundugu comiyyotlords on tobii olan haldir. Ancaq
biitiin azadliglar kimi miiqavile azadlig1 prinsipi do sarhadsiz veo miitlaq
deyil. Tarix boyu comiyyatin siiratli inkisafi, iqtisadi vo sosial dayisikliklar
bu prinsipin daha giiclii olan torafindon sui-istifadasina gatirib ¢ixarmigdir.
Amma bu prinsipe olan bdyiik ehtiyac nazors alinaraq Avropa vo digor
miiasir hliquq sistemlorinde hall yolu kimi miigavilalor hiiququnda
prinsipin miioyyon godor mohdudlasdirilmasi noazords tutulmusdur.
Umumi olaraq diiriist, gobuledilon vo naticalari bilinan insan harakatlorini
osas olaraq gotilirsok, comiyyot ic¢indo garsilighh inam vo etik qaydalara
asaslanan vicdanliliq (latinca — bona fide; ingilisca — good faith) movcuddur,
hanst ki bu hiiququn Umumi olaraq baxis bucaginin bir parcasidir.
Sozii gedon vicdanhiligin miiqavilsler hiiququnda haqiqi yeri nadir va
hansi mahdudiyyatlors tabedir? Bu moahdudiyystlor hiiqugi miinasibatlar,

* Baki Dovlot Universiteti Hiiquq fakiiltesi, 3-cii kurs, SABAH qrupu telabasi
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hiiquglar veo azadliglarla ¢orgivalonmalidirmi? Ya da son dévrlserde roman-
german hiliquq sistemlarinds hakim olan baxisa paralel olaraq bu gaydalar
birbasa hiiquglarin deyil, hiiquqgi miinasibatlarin, yoni dolayisi ilo miigavils
azadlig1 prinsipinin sarhadi ola bilormi?

I. Miigavils azadliginin yaranmasi

Feodalizm dovriintin gaydalarma miivafiq olaraq insanlarin statusu

onlarmn torpaq miilkiyyoti ilo balli olurdu. insanin comiyyotdoki yeri vo
hiiquglar1 birbasa olaraq onun statusu ilo bagli idi. Bels bir ddvrds comiyyatin
miixtalif tobagsalarindon olan insanlarin istadiklori har hansi bir masals ils
bagh miigavils baglamaq azadliglarinin olmasi da real deyildi.
XVII vo XIX asrlords ise saxsiyyetin azadligini elan edan diislinco axinlari
meydana golmis vo bu axinlar siyasi tosirini 1789-cu il Fransa burjua
ingilabinda gostormisdir. XVII osrdo baslayan vo XIX osrde tam olaraq
yasanan sonaye ingilab:r sonaye comiyyetini yaradaraq istehsal sahasinds
“sarbost sahibkar modeli”ni hakim mévgeyo gotirmisdir.!

XIX osrdo isa klassik liberal igtisadiyyat nozariyyesinin tomalini qoyan
Adam Smith'in “icazo verin etsinlor, icazo verin kegsinlor” soklindoki
stiarinda bazardaki giymatin yaranmasina hiiquqi yollarla miidaxilo edarak
miiqavile barabarliyini yaratmaga ¢alismagin bazar iqtisadiyyatinin balansini
pozacag ifads edilmisdir.2 Irads azadlig1 ilk vaxtlar hiiqugi olmayan anlayis
olaraq miiqavilo azadligin1 yaradan irads azadligi kimi, kokii etibar: ils
dovlatin sosial hayatdaki qoruyucu (paternalist) siyasatini rodd edarok
toraflorin har bir sahade miistaqilliyinin tosis edilmasini garsiya magsad
goyan iqtisadi vo siyasi harakat olaraq gebul edilmisdir.’ Bu halda dovlstin
masalayo garisa bilacayi tok voziyyet bazarin bazar giymati strafinda yarana
bilmasi tiglin etibarli olan sosial vo siyasi ¢orgive qaydalarini tomin etmokdir.
Kapitalist igtisadi hoyatda soxslorin ehtiyac duydugu bazar miihitini qoruya
bilon hiiquqi galibin mahz “miiqavilo” oldugu gobul edilmoakdadir.*

II. Miiqavile azadligini yaradan irads azadl1g:
Umumiyyoetls, irade azadligi hagqinda miibahisslar, fikirlor ¢ox kéhne
dovrlordon etibaron moévcuddur vo doévriimiizdo irado azadligina dair
fikirlorin tomoli Kanta asaslanir. Kant irads azadligin1 “Die Metaphysik der
Sitten” (Groundwork of the Metaphysics of Morals) adl1 asarinds gostardiyi {ig
prinsipdan sonuncusu olaraq gostormisdir. Kanta gora biitiin amrlar birbasa
iradonin moahsuludur. Buna goéro do o, gayda qoyandir. Soxs ise oxlaq

L L. Sirmen, Modern Hukukta S6zlesme Kavranu ve Tirk Hukuku, s. 41 (1972)

2 Adam Smith, An Inquiry into the Nature and Causes of Wealth of Nations, s. 29 (1776)
® Nathan Isaacs, The Standardizing of Contracts, 27 Yale L.]. 34, s. 34 (1917-1918)

4 Zollner Die, Privatrechtsgesellschaft im Gesetzes und Richterstaat, s. 24 (1996)
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qaydalarmni ham qoyan, ham das onu icra edan subyektdir.® Irads azadliginin
miilki hitiqugdak: oksi elo mahz miiqavilo azadligidir.¢ Miistoqil olan har bir
soxsin miilki hliquq miinasibatlarini arzu etdiyi kimi qura bilmasini va saxsin
6z davranuslarinin sorhadlorini yena oziiniin miioyyon etmosini ifado edon
irado azadligr anlayisi vasitosilo hiiquq miinasibotinin toroflori 6z azad
iradoalorini ortaya qoyurlar.” iradslorin bu formada otrafa oks etdirilmasi eyni
zamanda soxsin fordi manfostine do uygundur, ¢linki he¢ kim 6z manafeyina
uygun olmayan bir veziyyeti 6z iradasi ile yaratmaq istomir. Ustalik qurulan
hiiqugi miinasibat bir “miigavile formasinda” 6ziinii gostarirss, har iki torafin
eyni azadliga sahib olmas: da sslinds gayda olaraq barabor voziyyotds
olduglarinin isarasidir. Toraflor arasinda haqli manafelarin balansini qoruyan
bu veziyyet ilo soxs miilki hiiquq miinasibatlorinds 6zii 6ziinlin qanuni
goruyucusuna gevrilir.® Miiqavilslar hiiququ toraflors iradslorini ifade etmak
azadligr verir vo bunu qoruyur, iradsys bu clir hérmat miigavilonin
tobiatindon irali galir.”

Miilki hiiqugda miigavile azadlig1 prinsipi, irads azadligindan yaranan 3
tomal prinsipden biri olmasina baxmayaraq, bu prinsip, zaman-zaman irads
azadligr ilo eyni monada islodilmisdir ve hatta zaman-zaman onu
tistolomisdir.! Bu voziyyatin sobabi iso aslindo miiqavilo anlayiginin 6z ilo
baghdir. Cilinki miigavilalor qarsiligli, bir-birine uygun olan vo bu
uygunlugdan hiiquqi naticalor yaradan irads bayanlarinin dsyismasidir.!!
Dolayisi ilo azadliq olmadan no irads, no irade boyani, no do miigavilo
olmayacagq.

Miiqavile azadlig1 prinsipinin toraflora miinasibatlorini qanuni ¢orgive
icindo sorbostco formalasdirmaq imkani verdiyi XIX asr “miiqavilo illori”
olaraq gobul edilmisdir.!? XIX osrdo miiasir hiiquq sistemlorinin tomoallori
formalasmaga baslayarken hiiquq sistemlori miiqavils toraflarine miigavils
sortlorini imumi olaraq sorbost irado ilo gorarlasdira bilocoklari bir saho

5 Vasfi Rasit Sevig, Ahlakin Umumiyyetle Hukuk ve Hususiyle Mukaveleler Uzerindeki
Tesiri, s. 558 (1958)

¢ Fikret Eren, Borglar Hukuku. Genel Hiikiimler, s. 119 (2008)

7 Engel, Traite Des Obligations En Droit Suisse, s. 94 (1997)

® Fransiz Miilki macsllesinds bu veziyyet agiq bir sokilde 1134—cii madde do gosterilib. Beloco
miiqavilenin yaradia {insiirii olan gaxslerin iradesi birbasa hiiquq menbeyi halma gelir.
Maddoads qanuni olaraq qurulan miiqavilslerin terafler {iglin qanun yerina kegacayi geyd
edilmis, belsliklo ortaya ¢xan toraddiidlerde miiqavilonin lex contractus gqanun rolunu
Ohdasine gotiirmasi nezoarde tutulub (Les conventions legalement formees tiennent liew de loi a
ceux qui les ont faites).

° Morris Cohen, The Basic of Contract, 46 Harv. L.Rev. 553, s. 553, (1933)

1 frads azdligindan yaranan digor 2 tomol prinsip ise miiqavilonin baglayicilig1 (the binding
force of contract) vo miiqavilenin nisbiliyidir (privity of contract). Bax G. Ripert, The Moral Rule
in Civil Obligation, s. 217 (1949)

11 Zufferrey-Werro, Le Contract Contraire aux Bonnes Mouerus, s. 7 (1988)

2 Hurst ]. W., Law and the Conditions of Freedom in the Nineteenth Century United States,
s. 18 (1956)
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buraxaraq miigavilo azadlig (freedom of contract) prinsipini gobul etmisdir.
XIX asrdon etibaron miiqavilolor hiiququnda hakim olan bu prinsip
miiqavilonin sartlorinin toroflorin goxsi iradesi ilo miisyyonlase bildiyi
miiddatds (individualism) yaxst natice vermis vo bu miiddat bir asro godar
davam etmigdir.”®* Umumiyyotls, miiqavilalor hiiququnu delikt hiiququndan
ayiran da elo mohz irado azadlhigidir. Ogor delikt hiiququnun osasim
ohdoliklor vo vozifalar tagkil edirss, miigavilolor hliququnun asasini iso goxsin
iradasi naticasinds yaranmis dhdslikloar va vazifalor togkil edir.

Miilki hiiququn dinamik qurulusu ancaq miigavilo azadlif1 prinsipi ilo
goruna bilar vo buna goéro miilki hiiqug, yeni asrin vo texnologiyanin gotirdiyi
yeniliklara har hansisa xiisusi bir ganun doyisikliyi olmadan da uygunlasa
bilir.s

III. Miiqavils azadliginin mahdudlasdirilmas:

Heg bir azadliq miitloq deyildir, tobii ki, miiqavilo azadlig1 da miiayyon
carcivode mohdudlasdirilmalarla qarsilasmisdir. Bu moegamda tizerinds
diistintilon asas sual iso bu clir mahdudlagdirilmanin nas tiglin lazim oldugu
va belo mahdudlagdirilmalarin miigavile azadlig1 prinsipinin tebistine zidd
olub-olmamagidir. Bu suallarin cavabi vo mahdudlasdirilmalar ise har hiiquq
sisteminda miixtalif clir tanzimlanir. Bu tanzimlomanin formalar1 har 6lkanin
qanunvericiliyino uygun olaraq forgli vo bazon do oxsar normalar soklinda
tozahir edir.

A. Kontinental hiiquq sisteminda

Almaniya hiiququnda Umumi ©maliyyat Sertlori hiiququnun tonzimlan-
mosino dair qanunda {mumi sortlor istifado olunaraq baglanmisg
miiqavilalerin har birinden is, wveorasolik, ailo ve sirketlor hiiququ
saholorindoki miiqavilolor istisna olmagla bohs edilir.’® Qanun timumi
omoliyyat sortlorinin miiqavilonin quruldugu anda agiq bir sokildo digor
torafin diqqgetine catdirilmasini, garsi torafo timumi amoaliyyat sortlerinin
magzini anlamasi {liglin lazim olan vaxt vo imkanin verilmasi ilo qars: torafin
Umumi omoliyyat sortlorinin istifadssine raziliq sortini miisyyonlosdirir.
Burada olduqca miixtslif normalar gostorilmisdir. Masalon, miiqavilenin har
hansi hissasi ilo baglh iradslor uygun olmazsa, bu hisss miiqavilonin hissasi
olaraq gottlirtilmiir, geyri-adi gortlar, diger torafin vaziyyetini agirlagdiran vo

13 G. Giingor, Milletlerarast Ozel Hukukta Tiiketicinin Korunmast, s. 35-36 (2000)

14 Randy E. Barnett, Contract is not Promise; Contract is Consent, 45 Suffolk U. L. Rev. 647, s. 651
(2012)

15 H. Hatemi, R. Serozen, A. Arapa, Borglar Hukuku Ozel Boliim, s. 27 (1992)

16Y. Atamer, Sozlesme Ozgﬁrlﬁgﬁnﬁn Siirlandiriimast Sorunu Cercevesinde Genel Islem
Sartlarinin denetlenmesi, s. 40 (2001) “Alman hukukunda, Genel Islem Sartlart Hukukunun
Diizenlenmesine Iliskin kanun, genel islem sartlar1 kullanilarak akdedilen stzlesmelerin
tiimiind, is, miras, aile ve sirketler hukuku alanlarinda akdedilen soézlesmeler hari¢ olmak
lzere, konu edinmekdedir.”

—41 -



Bala Dovlet Universiteti Telobe Hiiquq Jurnal Buraxilis 2 | Say 1

ya onun tiglin alverigsiz olan gartlor do hamginin bura daxildir. ©lave olarag,
bu ganunun 10-cu maddssindo etibarliliq baximindan hakimin diskresion
solahiyyotindo olan hékm ifads edo bilon “boz siyah1” (grey list) vo 11-ci
maddasinds iss gadagan edilmis miiqavils gortlarini ifads edon “qara siyah1”
(black list) gostorilmisdir.l”

Almaniya ganunvericiliyindoki geyd etdiyimiz bu normalarin bdytik bir
gismi AR Miilki Macallasinin “Oqdlerin etibarsizlig1” faslinds do miisyyen
olunmusgdur. Eyni zamanda AR Miilki Macallasinin “miigavile azdlig1” adli
390-c1 maddoasinda prinsipin anlayisi verilorkon geyd edilir ki, fiziki vo
hiiqugi soxslor azad suratde miiqavilalor baglaya ve bu miigavilalorin
mozmununu miisyyonlosdira bilorlor. Onlar bu Mocallode nozords
tutulmayan, lakin ona zidd olmayan miiqavilslor da baglaya bilerlor. Bu
normadan da goriiniir ki, qanunvericilik har kass azad miiqavils baglamaq
imkani verir, lakin bunu macollodoa tutalan bozi hallarla mahdudlasdir, bunun
asas sobobi iso, qanunveriliyin comiyyot vo doévlatin manafelarini qorumaq
mogsaodindoan irali galir.

Isvecra ganunvericiliyi iss miiqavile azadligini bdyiik dlciids qoruyaraq
onun ti¢ tomal {instiriini gostormisdir’®:

1. Miiqgavilonin garst torofini segorok miigaviloni baglamaq ve ya

baglamamag;

2. Miiqavilenin gartlorini toraflorin miisyyen etmasi;

3. Isvegra qanunvericiliyinds gdstorilmis miigavils tiplarinden ayrilmagq.

Vo demok olar ki, Isvecro ganunvericiliyinds hagsiz rogabetin qarsisinin
alinmas1 hagqginda ganun ve miilki macsllonin bazi maddalari istisna
olmagla, miiqavilo azadliginin mohdudlagsdirilmasi vo ya bagsqga sozlo,
miiqavile toraflorine har hansi mshdudiyyst miisyyonlosdiron normalar
nazards tutulmamigdir.®

Fransada ise 10.01.1978 tarixli qanunla yaradilan komissiya vicdanl
olmayan kommersiya faaliyyati ilo maggul olan saticilarin istifads etdiklori
miiqavile tiplarinin arasdirilmasi ve vicdanli olmayan miiqavilse sortlorinin
lagvini, ya da yenidan tagkilini toklif etmak solahiyyatins sahibdir.?

Hollandiya hiiququnda da Almaniya hiiququna banzar normalar istifads
edilmoakdadir. Burada moagbul olmayan sokilds ¢otinlik gatiron (unreasonably
onerous), doziilmesi ¢ox ¢otin olan sgortlorin etibarsiz sayilmaginin
mimkiinliyt gostorilmisdir.?!

1994-cii ilin sonlarinda International Institute for the Unification of Private Law
— UNIDROIT-in soylori naticasindo ortaya ¢ixan vo Romada yayimlanan
Beynolxalqg Kommersiya Miiqavilesi {tig¢lin Prinsiplor (Principles of

17 Atamer, s. 41

18 F. Dessemontet, T. Ansay, Introduction to Swiss Law, s. 5 (2003)
19 Atamer, s. 44

20 Yeno orada, s. 45

2 The Dutch General Conditions Bill, Article 2.2 (1981)
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International Commercial Contracts) miiqaviloys sdykeonan va beynslxalq
kommersiya miigavilalori ti¢lin imumi gaydalar ehtiva edon prinsiplordir.??
Bu prinsiplarin Umumi Qaydalar basligli birinci hissasinds yer alan miigavila
azadlig prinsipinin tenzimlonmasi ilo bagh gserhds miiqavile azadliginin
totbiginda bazi istisnalarin ola bilacoyi vurgulanmisdir. Bu iso dévlatlorin,
comiyyatin maraginin gorunmasi maqgsadi dastyur.

B. Anqlo-amerikan sisteminda

01.02.1978 tarixinds Ingiltarads qiivveys minan “Hagsiz Miiqavils Sertlori
haqqinda Akt” (Unfair Contract Terms Act) fordi vo standart miiqavilalari
ohato edir. Qanunda asas etibarilo fordi vo standart mtigavilalords yer alan vo
kommersiya faaliyyoti ilo maggul olan miigavile torafinin hiiquqi
mosuliyyatini aradan qaldiran vo ya mohdudlasdiran hagsiz mosuliyyat
geydlari ilo tozminat geydlorinin yer aldig1 dagmar asya satist (sale) vo ya
kreditlo satig (hire-purchase) miiqavilsleri ilo bagl tonzimlomsalar yer alir.
Qanun bozi miiqavilo sortlorini etibarsiz hesab etdiyi halda digoerlorinin
“magbul sayilan” meyarlara (reasonableness test) gora doyorlondirilmasini
nazards tutur.?

Ingiltorads on yiiksok instansiya mohkemasi olan Lordlar Palatasinin
Director General v. First National miibahisosi noticosindo verdiyi gorarinda
hagsiz sortlor (unfair terms) anlayiginin torifini vermisdir. Buna gors, hagsiz
sort istehlak¢inin zararina olaraq, xos niyyate zidd va toraflerin miiqaviloden
yaranan haqq va ohdsliklari arasinda miithiim bir 6lglids balanssizliga yol
acan sgortdir. Xos niyyat iso har miicorrad hadisanin sortlorine goéra sorh
edilarak diggete alinmalidir.?*

Amerika hiiququnda miisssisalorlo imzalanan standart miiqavilalars
banzar miiqavilalards yer alan sortlor vicdanhiliga zidd olduqda (principle of
unconsionability), doktrina daxilindo alo alinmasina vo vicdanhhga zidd
miiqavile gartlari hiiquqi natice yaratmamagqdadir.

Vahid Kommersiya Moacoallosinda (Uniform Commercial Code) yer alan
vicdanliliga zidd olmaq prinsipi miigavilonin moévzusu ile miigavilonin
toroflorinin hiiquqi vaziyyetinin arasdirilmasi osasina sdykonir.?> Qanun osas
etibari il standart halda baglanan dasinar asya satislarinda istifade olunmaq
ti¢tin yaradilmis olmagla barabar, hamginin biitlin miigavils tiplorini shatoya
alacaq sokilds istifads olunmaqdadir. Osas mogsad isa gliclii torafin 6z

2 Tam moatn
http://www.unidroit.org/english/principles/contracts/principles2010/integralversionprincipl
€s2010-e.pdf (son baxis 28 noy. 2015)

23 Atamer, s. 46-47

2 Director General of Fair Trading v First National Bank, 2001, UKHL 52, All England Law
Reports (2002) 1 ALL ERHL, s. 105

2 Arzu Oguz, Karsilastirmal Hukuk, s. 59
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gliciinii sui-istifadesinin qarsisin1 almagq vo zaif torafin gozlonilmayan hiiquqi
natico ilo qarsi-qarsiya qalmasina mane olmagqdir.

Umumi hiiquq sisteminin asasini toskil edon presedent hiiququnun (case
law) mithiim monboyi olan ”Restatement”lora?® baxildiginda miigavilo
azadliginin hor seyden oavvel gqanunlar (statute) ilo gadagan olunmus
mosalalorde  ve Umumi hiiquq sistemino zidd olan hallarda
mohdudlasdirilacagl nozoars ¢arpmaqdadir.?”

Goriindiiyli  kimi, qoyulan belo moahdudiyyatlor he¢ ds miiqavils
azadliginin mahdudlasdirilmas: demak deyil. Sadaco onun bozi ¢orgivalars
salmaraq zoif torafin hiiquglarint gorumaq vo ya hor hansisa torafin qosdon
zaif vaziyyotos salinmasimnin garsisini almagq, an asasi bu prinsipin adalastli
isloklik mexanizmini tomin etmakdan ibaratdir.

IV. Bona fide

Odalatin tomsalini sadagat vo vicdanhiliq teskil edar, bu, sozlorin ve
miigavilalorin davamliligi vo gercokliyi demokdir. Qanunlar na godor
toforrtiath normalar mioyyan etso do, hiiquglarin istifadssinds wvo
ohdaliklarin yerino yetirilmasi zamani edilon harokatlorin hor birini
tonzimlomok imkanina malik deyildir. Els buna gora do hor zaman biitiin bu
miinasibatlori dogru bir formada nizama sala bilocok gaydaya ehtiyac
duyulmusdur. Bels ehtiyacin mohsulu da mahz “bona fide” prinsipidir.

Roma hiiququnda “basqasina zarar vermamak, he¢ kima pislik etmomak”
dayarlarina bagli olan “bona fides” vo daha sonralar “aequitas” anlayislar: “sirr
saxlamagq, insanlar arasi etibarla zosiflorin qorunmasi” doyarlorini asas
almaqdadir.?® Bona fide termini Romada soz ilahasi Fidesdon ilham alinaraq
ortaya ¢ixmusdir. O zamanlarda Fidesin oturdugu yer insanin sag sli olaraq
gobul edilmokdaydi. Dolayist ils raziliga golon gsoxslor ol verir vo belslikls,
vadlarini ilahonin adalstine etibar edoardilar ki, dovriimiizdaki ol verarok

2% “Restatement”lor biitiin hiiquq sahslerindeki miihiim ggrarlara yer veran ve bu gprarlar:
miiqayisali bir sakildas tenqid edon gorarlar toplusudur. Restatement an attempt by the American
Law Institute ”...to present an orderly statement of general common law of United States including in
that term not only the law developed solely by judical decision, but also the law that has grown from
application by the courts of statues” Bax Steven, Law Dictionary, s. 464

77 Restatements of Law, Contracts, Vol. I, Sections 1-346 as adopted and promulgated by the
American Law Institute at Washington D.C., 6.05.1923, 5.181 (ALI Publications, St. Paul 1932)
2% Bu menada “bone fide” anlayisi giindalik dilde, axlaqgi deyarlerde (pudor, probitas,
continentia); sosial hoyatda (dignitas, Gloria); qurumlasmada (imperium) vo hiiquqda (iustitia,
aequitas) da istifade olunmusdur. B.e.s III asrdan, b.e VII-VII asrlorine gader davam eden bu
miiddetde bu anlayis avvelco bone fide miibahiselorinds ve bone fide razilasmalarinda
(mitiqavilolori) istifads olunmus sonra iss, jus commun ilo baraber timumi hiiquqda dogruluq
anlayisini iginde ariden bir irade ilo barabar bir anlam qazannus ve aequitas anlayisina
yaxinlagmugdir. Oxlagm hiiquq icinde diqget yetirilmesine ve teraflerin iradslarinin miisyyen
bir noqtaye gadar shamiyyet qazanmasina imkan yaradan “bonus pater familias” anlayist bu
magamda 6no gxmaga baglanusdir. Bax Jaluzot, B., The Good Faith in Comparative Contract
Law, Japanese, German and French Law Compared, s. 19 (2001)
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razilasmaq adoti do buradan golmisdir.?? Bona fide he¢ bir aldatma vo
firlldaqgiliq olmadan xos niyyeti ifads edir.®® Elo bu saboblo do demok olar
ki, biitlin inkisaf etmis hiiquq sistemlarinin qanunvericiliyinds bona fide 6z
aksini “xos niyyet” (good faith)* termini ils tapmigdir.

A. Azarbaycanda bona fide

Bona fide anlayis1 kegdiyi dovr orzindo icindo daha ¢ox haqigati vo adalati
axtaran bir forma alaraq dovrimiizde “good faith”, Azarbaycan
ganunvericiliyinds iso “vicdanliliq” olaraq tasbit olunmusdur. Diistiniirom
ki, “vicdanliliq” termini “bona fide” vo ya “good faith” anlayislarini tam shats
etmir. Hotta Miilki Macollomizda bunun doqgiq anlayisi verilmomisdir, yalniz
macallomizin miivafiq maddasinda®* “6hdsliklarin icrast zamani vicdanlihiq”
soklinds bohs olunmusdur. Vicdanliliq ¢ox genis monani ifado edon vo hoar
kos torafinden miixtalif qarsilanan ve dork edilon nisbi bir anlayigdir. Ustalik
har kos torafindon dork edilon “vicdan azadlig1” ifadesi ilo miilki hiiquqdaki
“vicdanliligin” garisdirilmasi ve insanlarin vicdanhligr hiiquqi deyil, manavi
kateqoriya kimi giymatlondirmasi miioyyen anlasiimazliglara gatirib ¢ixarir.
Homginin macallomizds bona fidenin anlayisinin verildiyi xtisusi normanin
olmamasi da bu cohatdon prinsipin mahiyyatinin anlasilmasinda va isloklik
mexanizminds ¢atinlik yaradir. Bels genis vo nisbi anlayisin qurulan hiiquq
miinasibatindoki rolu da ona verilon anlayisdan dolay1 nisbi olur. Zonnimco,

1"

bunun daha daqiq sokildo ifadosi tiglin “vicdanliliq” avozino “xos niyyat”
termini istifado olunarsa vo moacoellomizds bu prinsipe onun mahiyyatinin
agildig1 vo anlayisinin verildiyi xtisusi norma hasr olunarsa, prinsipin

istifadasi tomin olunar vo isloklik mexanizmi artar.

V. Bona fidenin hiiquqi xarakteristikasi

Diinya hiiquq adabiyyatlarinda bona fidenin neco qaydalar oldugu, necs
tonzimlonmasi, imumiyyatls, hansi xarakters malik olmasi miisyyan suallar
yaratmigdir. Bu anlayisin aslinde axlaq normasi, yoxsa bir hiiquq normasi
olmasi, ogor hliquq normasidirsa, neco bir hliquq normasi olmasi, imperativ
vo ya dispozitiv xarakters malik olmasi daim miibahiss mévzusu olmusdur.

A. Bona fide axlaq normasidir, yoxsa hiiquq normasi?

Comiyyotds insanlar arasindaki miinasibotlori nizama salan yegano vasito
hiiquq normalar1 deyildir. Clinki, qanunlar (yazili hiiquq normalar1) btitiin
soxsi miinasibatlori deyil, yalniz insanlarin bir-biri ilo olan miinasibat va
davranislardan tipik olanlarini nizama salir. Qalan diger miinasibatlor iso

2 Vasfi Sevig, Ahlakin Umumiyyetle Hukuk ve Mukaveleler Uzerine Tesiri, s. 525 (1958)

30 Good faith: without fraud or deceit. Bax Stevan H. Gifis, Law Dictionary, Barron’s Legal Guides,
s. 60

31 A total absence of any intention to seek an unfair advantage or to defraud another party; an honesty
and sincere intention to fulfil one’s obligation. Bax Steven Gifis, Law Dictionary, s. 238

32 AR Miilki Macallasi. Madds 425
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comiyyoatda sosial normalar ilo tonzimlanir. Sosial normalar yazili hiiquq
normalarinin yaranmasmna birbasa tosir edir. ©xlagq normalari bunlar
igarisinde miithiim yer tutur ve insanlarin ham manavi, ham ds atraf miihits
tozahiir edon hoarokatlorinin qaydaya salinmasinda shomiyyatli rol oynayir.

Oxlaq normalari falsofi olaraq comiyyatdoki haqq, adalst, vicdanliliq, ya da
tmumi axlaq kimi anlayislara biinévra olan, hiiquq normalarinin manimss-
nilmasino komok edon vo comiyyotdoki vicdanlili§1 yaradan etik normalar
biitiintidiir.* Bu anlamda oxlagq normalarinin hiiquq normalar: il
bonzarliklari vo forgli cohatlarine nazar yetirdikds gortiriik ki, bona fide da
ganununverici torafinden ganuni bir nizamlama movzusu olaraq pozitiv
hiiquq i¢inds timumi bir hiiquq normasi vaziyyatine golmisdir.** O halda
tmumi vo universal dayarlarin ifadasi olan bu prinsips amal olunmamasi har
na gadar etik bir doyarin ifadasi olsa da, hiiquga amal olunmamasi naticasini
yaradacaqdir.®*® Bu magamda, bolks do, Huberin ifadoasi ilo vicdanlihigin (bona
fide) “hiiquq etikasina istinad etdiyini”** sdylomok masslonin dogru bir
xtilasasi olacaqdir.

B. Bona fide hiiquqi standartdir, yoxsa hiiquq prinsipi?

Hiiquqi standartlar xiisusi moasalalors do uygunlasdirilan, har vaziyyot
ti¢lin istifada olunan ortaq bir sosial davranis dlgiisti kimi nazardon kegirilir.
Bunlar dayisdirilmaz normalardan fargli olaraq daha ¢ox hakima yol gostarici
tmumi tolimatlar kimi ¢ixis edir. Bu sabablo miisayyon va daqiq anlayislar:
yoxdur vo istifads olunduglar: formalara gore forgli anlayiglar ifads eds
bilarlar. Bundan farqli olaraq prinsiplar hiiquqi naticasi balli olan, hiiququn
miioyyon bir totbiq sahosinin xiisusiyyetlorini oks etdiron, miicorrod vo
timumi normalardir. Bunlarin an diqgato ¢arpan xtisusiyyotlori mticorrad bir
hadisoyo birbasa totbiq olunmamaglaridir. XX asro godor Almaniya
hiiququnda bona fide (Treu und Glauben) normalarinin icrasinda (BGB, §242),
miiqavilslerin gorhindas, miigavils sortlorinin giymatlondirilmasinds vo digor
voziyyatlorde bir telimat kimi gobul edilmis, daha sonra Federal Ali
Mashkamanin 26 may 1914 tarixli gorari ils bunlarin imumi normalarin xtisusi

% Bu eyni zamanda axlaqin da temelidir. Ates, s. 67

34 Jaluzot, s. 67

% AR MM 425-ci maddasinde gosterilon 6hdsliklsrin icrast zamamn vicdanliliq da bu menada
vicdanliliga amal olunmamasinin hiiquqa zidd naticeler yaratdigin gostorir.

% Bone fide, miihakime haqqiin miiqavils hiiququnda axlaqi etikani artirmaga yonaldiyini
diistinsak, miiqavils 6ncesi ve ya sonrasi kimi bir forqlondirms etmayin mentiqli olmadigina
diqget gokir. Homginin miiallif miisyyen bir axlaq prinisipine bagli qalmaqdansa, xogniyyatin
(good faith) icinda olan ve realizs ola bilocayi voziyyete gore serh edilmasini iistiin tutur.
Miiallife gore xos niyyat universal holl yolu ola bilmez, ancaq an sade sokilds axlaqi
mosalalarin sade sokilds hall yolunu tapdig1 bir mexanizma ola biler.

R. Brownsword, N. J. Hird, G. Howells, Good Faith in Contract, Concept and Context, s. 7
(1998)

— 46 —



Dekabr | 2015 Miilki hiiquq

bir ifadasi oldugu geyd edilmisdir. Bu voziyyat Fransa Miilki Macallasinds da
(Madds 1134 vo 1135) eyni ciir ifads olunmugdur.>”

Hor iki macallods oksini tapan bu hal bona fidenin tolimat shomiyyotli bir
norma olmamasini, oksine miithiim hiiquqgi naticolor doguran bir prinsip
oldugunu oks etdirir. Lakin bununla bels, bu demoak deyil ki, bona fide
imperativ bir hiiquq normasidir. Umumi gobul edilon fikirlors géra, bona fide
asas etibari ilo oamredici mahiyyota malik olan hiiquq normasi deyildir.*® O,
sadace miilki hiiquq miinasibatlorinin xogniyyoto asaslanaraq daha adalatli
sokilds qurulmasini 6ziinds ehtiva edir.

VI. Miiqavils azadl1g1 ¢ercivasinda bona fide.

Mbahdudiyyet, yoxsa toaminat?

Hiiququn hadafi olan adalsti yaratmagq tiglin pozitiv hiiququn (de lega lata)
kifayat etmadiyi mogamlarda homin masalolor bazon ayri bir hiiquq sistemi
ilo (masalan: Ingilis hiiququnda oldugu kimi Rules of Equity), bazon da bizim
hiiquq sistemimizds oldugu kimi (de lega ferenda) asas adalat prinsiplori ilo
hall edilmoakdadir.® Umumiyyatls, hiiquq anlayis;, “hiiquq miinasibot-
loarindan”, “vazifelordon”, “azadliglardan” ve “haglardan” ibaratdir. Bu
monada iimumi va obyektiv bir hiiquq normas: yaradan bona fide soxslor
baximindan “timumi bir vozifs” rolunu oynayaur.

Umumiyyaetls, digget etsok gorarik ki, timumi, hor kes ticiin macburi olan
vozifalar fordi azadliglarin da son serhadini miisyyon edir. Bona fide ds bels
bir imumi vazifs rolunu oynayir. Har bir miiqavile torafi vicdanli sokilda
davranmaga borcludur. Toroflor bu vozifodon vo ya basqa sozlo onlarin
tizarina diigon bu Shdoslikden imtina eds vo ya onu mahdudlasdira bilmaz.
Soxslorin tosbit olunan hiiquq veo azadliglar1 basqalarmin hiiquq vo
azadliglarinin lagvine yonalmis har hansi faaliyyatlo masgul olmaq ve ya har
hansi amal tératmok vo ya onlart mahdudlasdirmaq hiliququna malik olmasi
kimi sorh oluna bilmoz.%

Bona fidenin diizaldici vo tamamlayici iki funksiyast mévcuddur. Isvegro
Federal Mahkomasi 6z gorarinda miisyyon etmisdir ki, bona fide miigavils
azadligina mohdudiyyot gotirmir, lakin biitlin miiqavilolordo bona fide
prinsipine amsal olunmalidir fikri mohdudiyyet sayilacaqdir. “No bona fide
(orada good faith), no do hiiquqdan sui-istifado qadagas1 timumi olaraq
miigavilo adalatini tomin etmok tiglin mévcud deyildir. Miiqaviloys bagliliq
sadaco miigavilonin mazmununun hiiquq nizammin tamal prinsipleri ils
garstdurmasi, iradenin meydana gelmasinds askiklik olmasi (....) hallarinda

37 Jaluzot, s. 69-70

38 Sener Akyol, Diirtistlitk Kurali ve Hakkin Kétiiye Kullanilmast Yasagy, s. 7 (1995)
3 Brownsword, Hird, Howells, s. 11

4 European Convention on Human Rights, article 17

4 Atamer, s. 171
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miigavilonin logvine gorar verilmosino imkan yaradir”.#* Yekun noticads
gorarda ifads olunur ki, miigavilo teraflorin iradssing, istoklarine wveo
ganunvericiliyin miiayyan etdiyi biitiin gaydalara uygundursa va toraflorin
monafelari tomin olunursa, o zaman bazi hallarda bona fide prinsipine uygun
olmaya da bilor.

Ogor bona fideni miiqavils azadlig1 tiglin mahdudiyyat hesab etsok, o zaman
har zaman miiqavils toraflorindon birinin hiiquglarinin pozulmas: ehtimali
ilo razilagtb onu gobul etmis olariq. Umumiyystls, bona fidenin miigavilo
azadli1 {igiin mahdudiyyot hesab edilmasi eyni zamanda bu iki prinsipin
miigayisasi monasina da goalar, hansi ki, subyektlorin belo borabar oldugu
miilki hiiqugda miigavilonin yaranmasi vo davamliligini tamin edan bu iki
prinsipin bels bir miiqayisesi diizglin olmazdi. Oksins, bu iki prinsipi bir-
birini tamamlayan vahid bir struktur olaraq nezardon kegirmok daha moantiqli
bir yol olar. Ciinki bir prinsipin varlig1 digarinin daha adalstls islomasini
tomin edir.

Notico

Kegmis dovrlorde tasovviirti miimkiinstiz olan miiqavile azadlig1 prinsipi
miiasir dovrds hiiququn an asas prinsipi halina gelmisdir, hans: ki, miiasir
dovriin hiiquq sistemini miiqavile azadlig1 olmadan tesovviir etmoak nainki
mimkiin deyil, hoatta aglasigmazdir. Maqgalods da bshs olundugu kimi
natarazliq vo beraborsizlik veziyyatlori bu prinsipin he¢ bir mahdudiyyat
olmadan iglomasine icazs vermir. Bu sobabls hiiququn asas magsadi olan
odalati tomin etmok li¢lin miigavilo azadligina miisyyon moahdudiyyotlor
gotirilib. Miixtolif 6lkalordo miixtalif ciir tozahiir edon bu mahdudiyyotlor
soxslorin hiiquglarinin ¢argivoye salinmasi deyil, aksine onlarin inkisafin
tomin edon vasito gismindo ¢ixis edir. Lakin bu mahdudiyyatlor hor zaman
odaloti borpa etmok igtidarinda olmur. Bu zaman hiliququn nizamlaya
bilmadiyi bu ciir hallarda daha universal bir qaydaya ehtiyac yaranir ki, bu
da qarsimiza bona fide olaraq ¢ixar. Biitiin inkisaf etmis hiiquq sistemlarinda
(good faith), eloco do Azarbaycan ganunvericiliyinds vicdanhliq ad:i ils
miiayyan olunan bona fide imumi qayda olaraq tasbit olunmusdur. Bu prinsip
hiiquq etikasina aid {istiin bir qaydadir vo elo buna gors do miigavils
miinasibotlorindo toroflor arasindaki inami yaradan da bu prinsipin
tomoalindoki etik vo axlaqgi doayerlordir. Bona fide yalniz miinasibat qurulan
zaman nazars alinmir, eyni zamanda miiqaviloyaqgoadarki masuliyyat (culpa in
contrahendo) zamani da nazoro alinir.® Miibahiso yarandiginda mohkomada

42 ATF 115 1I 232. Bu gerarda Federal Mahkeme 6hdsliklar ve qars: terafin dhdosliklori
arasindaki natarazliglarin tokce timumi axlaqa ziddiyyet yaratmayacagina ve yena hamin
gorarla hiiququn sui-istifadasinin tokce ¢hdslikler arasi barabarsizliyi diizeltmaye imkan
vermeyocyi gonastine galmisdir

13 Mehran ©mirli, Culpa in contrahendo — Miigavilagedarki masuliyyet, 1 Baku St. U.L. Rev.
59, s. 60 (2015)
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hakimin nazars almaga borclu oldugu va hatta toraflor bildirmass bels, onun
nazars almali oldugu gayda soklinds ortaya gixir.

Bozi fikirlards bona fide miigavile azadligini mahdudlagdiran bir prinsip
olaraq doyarlondirilir, lakin bu mohdudiyyat deyil, oksino, miigavilo
toraflorinin hiiquq ve oOhdsliklorinin shatssinin miisyysn edilmasinds,
miiqavilenin garh edilmasinds, tamamlanmasinda ve qarsiligli inama mana
verilmoasinda ehtiyac duyulan bir prinsipdir.

Notico olaraq toroflor qarsiligh iradalari bir-birine uygun oldugu miiddat
arzinde miigavilo azadliginin sarhadlorini ke¢madon miigavilenin
mozmununu istodiklori kimi mioayyon edo bilorlor vo hotta garsihigh
razilasdirilmus irade bona fideyo oks olsa bels, buna goro miigavilo etibarsiz
sayillmayacaqdir.
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Sahla Ibrahimova*

Sigorta “siyasat”’indon mahkamsa
qaydasinda iddia qaldirilmasinda
standart sartli sigorta miiqavilslarinin rolu

Annotasiya

Mbagalada sigorta miiqavilalorindon mahkomoa qaydasinda iddialarin qaldirdmasinda si3orta
miiqavilasinin standart sartlorinin rolundan damsilmsdir. Standart sartli miigavilo kimi
siorta miiqavilalorinin baglanmasinda miiqavila azadli prinsipinin mahiyyatindan irali
galan miiqavilonin baglanmasnda taraflorin barabarliyi va miigavils sartlorinin miiayyon
olunmasmda giiclorin barabarliyi masalalari arasdirilmisdir. Magalada hamginin movzunun
mahiyyatini shata edon haql gozlontilor va contra proferentem doktrinalari va onlarin tatbig
olunduglar: yurisdiksiyalarda mohkoms iddialarimin hallina neca tasir gOstarmoasi tahlil
olunmusdur. Mogalada doviatin siforta foaliyyati iizavindoki nazarstinin qaldirilan
mohkama iddialarinin hallina neca tasir etdiyini gostarmokla, mohkomoalara bu mévzuda
galdinlan iddialarin holli zamam hanst miiddoalarin nazara alimmal oldugu  tovsiyo
edilmisdir.

Summary

In this article, the role of standard form contracts in enforcing claims from insurance policy
analyzed. The issues about equality of parties and the lack of bargaining power on deciding
the terms of contract which arises from the principle of freedom of contract and took place in
the binding process of insurance policy as a standard form contract have been discussed.
Doctrine of reasonable expectations and doctrine of contra proferentem which embrace the
matter of subject and how they effect to the court decisions in the jurisdictions where they
had been implemented is also analyzed in the article. In the article it is shown that how the
governmental control over insurance industry effects to the court decisions over insurance
policy and some clauses about the solution of cases on this subject which should be
considered during the process recommended to the courts.

Giris
1gorta miiqavilasi sigortalinin miiayysn haqq 6demasi miigabilinds
sigortaginin onu golocokdo yarana bilon her hansi riskden,
miigavilenin toraflorinin nazarstinden kenar bas vers bilacok hoar
hansi tohliikedon qorumast ilo bagh razilasmadir. Burada qoruma deyorkon
bas veran sigorta halinin meydana gotirdiyi zararin qarsiliginin 6denmaosi
basa diistiliir. Miiqavilads sigorta olunan gisminds ¢ixis edan torof sigorta
hadisasi bas veron zaman sigorta marag1 olan soxsdir. Sigorta marag sigorta
olunanin sigorta miiqavilosi ilo qorunan har hansi omlak monafeyina sigorta
hadisasi bas veron zaman doyon zororin sigortagi torofindon qarsilanacaq
avazidir. Bu zararin avezi sigortagi terofinden o zaman oOdonilir ki, arzu
olunmayan hadiss, bas veran hal miiqavilods sigorta hadisasi kimi nazards
tutulsun. Soéziigedan hallar sigorta miiqavilasi baglanarken standart sortlor

* Baki Dovlot Universiteti Hiiquq fakiiltesi, 3-cii kurs, SABAH qrupu talabasi
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soklinds miistorilors taqdim olunur vo baglanacaq miiqavilenin torkib hissosi
sayilir. Miiqavilenin standart sortlorinin biitlin miiqavilsler {i¢lin eyni vo
doyisdirilo bilmaysn olmasi, hatta miigavilonin torafi olaraq sigortalinin
homin standart gortlori miibahisalondirmak haqquin olmamas: sigorta
miiqavilalerinda toroflorin geyri-barabarliyi prinsipine gotirib ¢ixarir. Bu
geyri-barabarlik 6ziinii biitlin miigavilalarin baglica prinsipi olan miiqavils
azadligr prinsipinin pozulmasinda gostorir. Belo ki, istonilon tipli
miiqavilonin baglanmas1 toroflorin iradslerinin uzlagsmasini bayan edir.
Taraflorin iradalori miigavilonin gartlorini miiayyen edarkan uzlasir. Standart
sortli miiqavilalardas bir toraf miigavilonin sartlorini hazirlayir, diger torafs ise
bu sortlori imumiyyatlo miibahisolondirmoak haqqr vermir, ya da ctizi bir
hissonin daqiqglasdirilmasi liglin imkan yaradir. Belo miigavilalords toraflorin
iradslarinin uzlasmas: ilo yanas: toraflorin miigavilonin baglanmas: barads
olan razilig1 da asas gotiirtiliir. Amma miiqavils azadlig1 prinsipinin bu qodar
dar ¢argivaye salinmasi 6z tosirini bu tipli razilagsmalardan, xtisusils, sigorta
miiqavilalerindan qaldirilan mahkoms iddialarinda gostorir. Belalikls, sigorta
miiqavilalarinin standart sortli olmas: sigortalinin miiqavile azadlig1 hagqin
pozurmu? Bas agar miiqavilanin standart sortlorini miiqavilonin har iki torafi
qarsiligh razilagsma asasinda miisyyan edarss, bu problem aradan galxarmi?
Bu masoalonin hoyata kegirilmasi realdirmi?

Sigorta miiqavilosinin standart sortlori geyd olundugu kimi siortac
torafindon tortib olunur. Miigavilonin gortlorinin anlasigli dilds yazilmasi
tolob olunan osas sortlordon biridir. Lakin mtigavilonin dilinin ikimanaliligy,
anlasilmazlig1 sigorta hadisesi bas veran zaman sigorta halinin miisyyen
edilmasindo osas rol oynayir. Belo ki, sigortaginin hadiso bas veracoyi
toqdirdes sigorta hadisasi sayacagi hallar miigavilonin standart sortlorinds 6z
oksini tapir. Ancaq hor zaman anlagilan dilds yazilmayan bu sortler
sigortalinin haqli gozlantilorini bosa ¢ixarir. Hiiquglarinin barpasini istoyen
hor bir sigortali da miiqavilonin yazi dilinin anlasilmazli§i sababils
mohkomoyo miiraciot edir. Bas burada asas masolo miiqavilonin sortlorinin
yazildig dilin anlasilmazligindadir, yoxsa hamin sartlori miigavilonin sadaca
bir torafinin yazmasinda? Maqaloda bu suallarin cavablarini arasdiracam.

I. Standart sortli sigorta miiqavilsleri
Miiqgavils iki vo daha artiq toraf arasinda ortaq konsensusa golmakls alda
olunan razilasmadir. ©nanavi baxisda iss, miigavilo torafloarin onun
mazmununu Umumi olaraq dorketmasini vurgulamaq {iglin miisyyen
edilmis “iradalerin goriistidiir”.! Burada iradslerin goriisii kimi geyd olunan
ifads iradslorin uzlagmas: monasini ehtiva edir. Miiqavils baglanan zaman
iradslorin  uzlagmasini  toroflor  bir-birine oks olan  maraqlarin

L Bu ifads “Baltimor and Ohio R. Co. v. US” (1923) isinde ABS Ali Mahkemosi torafindan

istifade olunmusdur.
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uygunlasdirmaqla danisiglar apararaq razilasma soklinds alds edirlor. Bu
razilagmani tomin etmoak {iglin toraflor hansi sartin miigavilonin mazmununa
daxil olmasini miizakiras edir.

Standart sortli miiqavilolor digor standart tipli ogyalar, mosolon, standart
masinlar, standart olglilar, standart manzillar vo s. kimidir.2 Necs ki digor
standart olan varliglar eyni forma vo doyisilmoz xarakterlors malikdirss,
miiqavilenin standart sartlori do miigavilonin doayisilmoaz vo sabit torkib
hissosidir.

Standart sortli miigavilalorde miigavilonin mozmununu migqavilonin bir
torafi yazir, digoer torafe gox ciizi doyisiklik imkan1 verilir vo homin torafin
miiqaviloni imzalamas: ilo miiqavile baglanmig sayilir.> Bu tipli
miiqavilalorde miigavilonin standart sortlor yazilan hissasi ya miigavilonin
moatninds gostorilmayarak ayrica toplu soklinds miigavilo matnindan kenar
tortib olunur ve imzalanan miigavilonin matnindsn ona goéndaris edilmakls
miigavilonin torkib hissasi sayilir, ya da miiqavilo matnindo gostorilmokla
miiqavilonin torkib hissesine ¢evrilir. Standart gortli miigavilonin
mozmununu yazan torof onu dofolorlo miigavilo baglamaq tiglin 6z
monafeyini an yaxst tomin eda bilon saviyyads yazir vo miigavilonin diger
torafini “qobul et vo ya radd et”* voziyyotinds qoyur. Bu vaziyyet miiqavilads
toraflorin  qeyri-boraborliyi moasalosini ortaya ¢ixarir, yoni toroflarin
miiqavilonin mezmununun yazilmasinda barabar haglara malik olmadigin
bildirir. Miiqavile azadli§1 prinsipine nazar yetirsak, prinsipin tomin etdiyi
baslica qaydalardan biri do odur ki, mtigavile baglayan toraflor miiqavilonin
mazmununu, gartlorini, miiqavile moatnini miisyyan etmoklo baraber
hiiquglara malikdir. Hemg¢inin miiqavilalor hiiququ da “danisiglarin
aparilmasinda gticlorin baraborliyi” vo “miiqavile azadli§1” prinsiplarini g6z
oniina ¢akir, hansi ki bu prinsiplar standart gortli miiqavilalori xarakteriza
elomir.” Yoni bu prinsiplor standart sortli mtiqavilalorin tortib olunmasinda
0z tosirini gostara bilmir. Bununla yanasi, bu tipli miiqavilsalords miigavilsnin
mazmununu tartib edan toraf o godor boytik gilica sahib olur ki, miigavils
toraflori arasinda 6z “hokmran moévgeyini” barqgerar eds bilir. Natico olaraq
miiqavilonin mazmununu yazan torof, qars: torafi “gobul et vo ya rodd et”
vaziyyatinds qoymagq ligiin kifayat godar giico sahib olduqda, real miigavils
azadligr zadslenir, miiqaviloye torafdar ¢ixan torof golocokds miigavilonin

2 David Chappell, Parris Standard Form of Building Contract, s. 4 (2001)

 Azarbaycan Respublikas: Miilki Macallosi, Madde 417

417.1. Miiqavilonin standart sortlori avvelcoden ifads edilmis, dofelarls istifads ti¢lin nazards
tutulan els sertlordir ki, bunlar1 bir teraf (toklif edan) diger terefe taqdim edir ve avvalcaden
miisyyenlasdirilmig normalardan ferglenen ve bu normalan tamamlayan qaydalar onlarm
vasitasi ile miisyyenlesdirilir.

4 Elena D’ Agostino, Contracts of Adhesion between Law and Economics, s. 9 (2015)

5 Kessler, Contracts of Adhesion — Some Thoughts About Freedom of Contract, 43 Colum. L. Rev
629, s. 629 (1943)
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tobiatindon irali golon hor hansi risk bas verdikds 6zii {iglin yararlanacag:
tominatlar1 miioyyon etmokds azad olmur.® Lakin soziigedon azadliq na
godor mohdudlasdirilsa da, “rodd et” bu tipli miiqavilolorde ¢ox nadir
hallarda rast golinon cavabdir.”

Bas mnoyo gora miilki hiiqug subyektlori bu miiqavilalori  baglamagq
macburiyyatindadir? Ciinki miilki hiiquq subyektlorinin miiqavile azadlig
prinsipi vardir, bu prinsipden miigavilonin mezmununu yazan teraf onu
yazan zaman 6z moanafeyini oan yaxst sokilds miisyyon edarok istifads edirss,
digor toraf do ovvealcodon mozmunu yazilmis miigavilslorin igorisindon 6z
monafeyini an yiiksok soviyyodo tomin edon miigaviloni se¢moklo istifado
edir. Yoni miiqavilo baglayarkon toroflorin gliddiiyli monafeni bir torof
miigavilonin standart sortlorini hazirlamagqla tomin edirss, digor toraf do 6z
monafeyine uygun miiayyon etdiyi miiqaviloni toklif edon sirkati segmoklos
tomin edir.

Biitlin bunlar1 mévzumuza totbiq etsak, burada miiqavilonin mazmununu
yazan toraf kimi sigortaqi ¢ixis edir. Bir sigortagt miistorilori ilo dafalarle
imzalamaq tiglin 06zli sigorta miigavilesinin moezmununu hazirlayir.
Hazirlad1g1 sartlords 6z moanafeyi ils yanasi sigortalinin moanafeyini do nazars
almalidir. Ona goro ki, sigorta bazarinda onunla birgo bu osaslarla
miistorilora miigavils toklif edon raqiblari var ve har bir miisteri, tobii olarag,
0z monafeyine an ¢ox uygun golon miiqaviloni toklif edon sigortagi ils
razilasacaq. Rogabat soraitinin tomin etdiyi osaslardan biri do oan keyfiyyotli
mali1 an ucuz giymoto bazarda toklif edon tosorriifat subyektinin omtos
bazarinda stlinliiyti alds etmasidir. Belslikls, yaranan raqgabat soraitinds
sigorta miiqavilesi baglamaq arzusunda olan mdiistorilor an sarfsli sartlarls
sigortalanma toklif edon sigortag: ilo miiqavile baglayirlar. Belo bir rogabat
soraitinda sigortagilar miistorilorine slave hiiquqlar verarak sigorta bazarinda
tstlinliiys nail olmaga ¢alisirlar, yoni miistorinin hiiquglarini 6z manafelari
ilo birge distintirlor. Bu gorait miistarilorin ¢orgivoye salinmisg hiiquglarinin
genislondirilmasine gatirib ¢ixarir. Ancaq bu yena do toraflorin miiqavils
hiiququnun prinsiplerindan irsli golon haglarinin barabarliyini tam barpa
etmir. Clinki, miistorilors toklif olunan yeni tstiinliiklor onlarin haglarini na
godar genislondirse ds, artan haglara miivafiq olaraq sigorta haqqunin da
artmast miiqavilo baglanan zaman toroflorin borabar hiiquqglara malik
olmadigini bir daha siibut edir. Burdan bels bir genasts golmak olar ki, agor
miiqavilenin mezmunu har iki torafin iradssins miivafiq olaraq tortib olunsa,
o zaman dsl barabarlik tomin olacaq. Yoni miigavilonin mozmununu toroflor

¢ Comment, Administrative Regulation of Adhesion Contracts in Israel s, 66 Colum. L. Rev. 1340,
s. 1340 (1966)

7 Lenhoff, Contracts of Adhesion and the Freedom of Contract: A Comparative Study in the Light of
American and Foreign Law, 36 Tul. L. Rev. 481, s. 484 (1962)
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qarsiligh razilagsma goklindo tortib etsolor, toroflor arasindaki “hékmran
movqge” do aradan qalxar, miiqavils azadlig1 da tam tomin olunmus olar.

Bos iroli stirtilon bu ideyanin reallagmasi no doracodo miimkiindtir? Sigorta
miiqavilalori standart sortli miigavilslor oldugundan veo standart sortli
miiqavilalorin do tobistindon iroli golorak, sigortagi miiqavilonin standart
sortlorini minlarls sigortali ilo homin sartli miigavilonin baglanmasini nazars
alaraq yazir. Bu halda sigortacinin har bir sigortali ilo baglayacag:
miigavilonin mazmununu qarsihiql sokilde miizakirs edorok tortib etmoasi heg
doa real deyil. Clinki sigortagi bagladig1 minlarlo miiqavilonin har biri ti¢lin
yeni mozmun tortib eds, yeni sortlor miioyyonlosdirs, yeni risklori nozoro ala
bilmaz. Belo bir nizamlama ona géro moéveud deyil ki, yaranan situasiyanin
mimkiinliyti aglasigmazdir. Bu, minlarlo sigortalinin har biri ilo ayri-
ayriligda baglanacaq miiqavilalori ehtiva edir: minlarls bir-birindan forgli
miiqavils, minlarls bir-birindan forqli gort vo minlarls bir-birindan fargli risk.
Yarana bilon bels vaziyyoat sigorta sirkati tigtin son darace agirlasdirici bir hal
yaratmagla yanasi, voziyyetin he¢ do aglabatan bir natico olmadigini ortaya
goyur. Ancaq bu, he¢ do ona dolalat etmir ki, miigavilenin torkib hissasinin
tortib olunmasinda hor iki tersfin irade bayaninin olmas: bels bir naticoya
gotirib ¢ixarir deya sigortagt bu soraitdon istifads edarok ancaq 6z manafeyini
tomin edacok moazmunda miigavilo hazirlasin. Basqa aspektdon yanassag,
sigorta miiqavilalorinde miiqavilenin tarkib hissasini yalniz sigortag: tortib
etdiyine gors, bu miiqavilolords toraflorin miiqavile {izre haqglarin1 veo
ohdaliklarini bir-birine miivafiq gokilde miioyyenlasdirmak sigortaginin
tizorino disiir. Sigortaginin burada sigortaliya toklif etdiyi haglara uygun
miisyyan etdiyi sigorta haqql, hom ds onun 6ziiniin miiqavils tizro yerina
yetiracoyi Shdsliyine gora talab etdiyi mablagdir. Yoni sigortali onun sigorta
miiqgavilesindon irali golon haglarina uygun olaraq sigortag1 torofindon
miisyyan edilmis sigorta haqqini 6dayir. Bu haglar sigorta riskinin yaranacag:
toqdirdes sigortalinin sigortagi torafindon tomin ediloacoyi amlak manafeyidir.
Sigortaginin sigorta miiqavilasinin mozmununu miiayyon edarkon sigortaliya
toklif etdiyi olavo haglar iso sigorta riskinin téroya bilocoyi hallarin sayimnin
artirilmasidir. Riskin bas verdiyi vo yaranan naticonin sigorta hadisosi
sayildigr hallarin sayinun artirilmasi sigortalinin hadise naticesinds dayen
zararinin sigortagt torafindon garsilanmasi ehtimalimi artirir. Bu gorait
sigortalinin xeyrina olmagqgla berabar sigorta¢inin da omlak manafelarini
miidafis edir. Clinki riskli hadiselor daha genis miqyasda nozards tutulduqda
sigortalt no godar ¢ox sigorta haqqr ddayirss, sigortagt da sigortalinin alds
etdiyi haglarina miivafiq olan 6hdsliklorini yerino yetirmok tiglin o godar gox
gazanc alds edir. Bu sortlor altinda sigorta sirkatlari arasinda yaranan raqabot
soraiti 0zlinii taklif olunan haglarin garsiliginda nazards tutulan an sarfali
sigorta hagqinin miiayyon edilmasindo gostorir.
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II. Sigorta miiqavilalarinin dilinin anlasilmazlig:
va bu konteksts doktrinal yanasma

Sigorta miiqavilalorinden qaldirilan mahkoms iddialarinin ikinci osas
sobabi do miigavilonin dilinin anlagilmazhgidir. Anlagilmazliq va
ikimonaliliq sigorta siyasstinde miigavile mozmununun yazilmasinda
“sevimli” alotlor kimi istifade olunur.® Bu voziyyotdo elo gortiniir ki,
miiqavile baglanarkon sigortagt miistorilori inandirir ki, miiqavilo sigorta
obyektinin maruz qala bilacayi biitiin risklori shato edir, amma mahkomada
iddia galdirilan zaman mahkamoni inandirir ki, heg bir risk shats olunmay1b.’
Yaranan casqnligin osas sobobi olaraq miiqavilonin yazildig dilin
anlasilmazlig1 gostorilir. Yoni yazilan miigavilonin mazmunu ilo tanis olan
zaman sigortali hansi hallarda sigorta obyektino zorar dayocayi toqdirds
sigortaginin doyon zarari garsilayacag: hallar ils tanis olur. Sonradan zarar
meydana goalanda sigortagi zororin meydana goldiyi hali miigavilads sigorta
hali kimi nazarde tutmadigini deyir. Sigorta miiqavilesi baglananda
sigortalinin miiqavilonin baglanmasindaki marag1 onun sigortaladig:
amlakina daya bilacok hor hansi itki zamani sigortaginin ddoyacayi sigorta
odonisidir. Yoni sigortali miiqavile baglanan zaman els fikirlasir ki, onun
sigorta maragi, bagladig1 miigaviloys miivafiq olaraq sigortagt torafinden
tomin olunacaq. Lakin zarar ortaya ¢ixan zaman sigortaginin zorarin meydana
goldiyi hadisoni sigorta hadisesi saymamas: naticasinds sigortalinin
miiqaviladan irali galon haqli gézlantilari bosa ¢ixir.

Belo olan halda sigorta miiqavilalerindon qaldirilan mahkoms islarinds
mohkamalar adaton sigortalinin haqli manafelarini tomin edir. Mahkamalar
adaton bu mosslads sigorta miiqavilesine miigaviloden ¢ox istehlakgt
moahsulu kimi yanasir.'? Bir nego il sigorta haqqt ddaysndan ve yalmiz iddia
yaranandan sonra sigortali basa distir ki, onun oldo edacoyini fikirlogdiyi
sigorta moblogi sadoco xayal imis." Sigortalilarin haql gozlontilorini miidafio
edon doktrina méveuddur - haqli gozlontilor doktrinasi. Doktrina son 40 ilds
Amerika Birlogmis Statlarinda sigorta hiiququndan qaldirilan mahkeamsa
iddialarinin hall olunmasinda birbasa tosirini gostorib. Haqli Gozlantilor
Doktrinast ilk dafa 1970-ci illards doktrinanin yaradicist olan Professor Robert
Kitonun Harvard Hiiquq Jurnalina yazdigi moaqale ilo hiiquq elmins
golmigdir. Bu doktrinanin asas maqgsadi sigortalinin haqli menafelarini boga
¢ixarmamagqdir. Yoni doktrinanin mdoallifi mahkamaloari sigortalilarin haql
monafelorini tomin etmoyos ¢agirir. Haqli gozlontilor doktrinas:t elo bir

8 Eugene Anderson, James ]. Fournier, The Reasonable Expectations Doctrine: Understanding
the Law and the Lore behind Upholding the Reasonable Expectations of Insurance Policyholders, 1
Risk Management and Insurance Review 72, s. 72 (1997)

° Yena orada

10 Yena orada

11 Yeno orada, s. 73
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prinsipdir ki, sigorta miiqavilasinin tofsir olunmas: zamani sigortalinin haqh
gozlantilarine bir balad¢i olaraq gilivenir.’? Haqli gozlontilor doktrinas altinda
hotta sigorta miiqavilosinde zarorin qarsilanmas:t barads sort nazards
tutulmasa da, mohkomalar iddian1 adaton si§ortalinin xeyrina hall edir.!?

Kommentatorlar doktrinaya olan asas 4 yanagmani gdz oniina ¢okirlar: 1)
miiqavilenin dilinin anlasilmazigi; 2) hagsiz naticodan yayinma; 3) sigortanin
magsadini irali ¢okmak; 4) {liglincii soxslorin maraglarinin qorunmast.** Bu
yanasmalar dokrinaya istinad ederok gerar gebul edon mshkomslarin ona
hansi yonden miiracist etdiyini bildirir. Birinci yanagsmanin torafdarlar: olan
mohkamalar doktrinaya miiqavilenin dilinin anlagilmazligindan galdirilan
mohkoms iddialarinin halli zaman istifads edirlor. Bu yanasma bildirir ki,
agor sigorta miigavilesinin dilinde anlasilmazliq varsa, bu anlasilmazliq
sigortaginin  oleyhine tofsir olunur. Ikinci yanagsmanin torafdarlari olan
mohkamalar sigortaginin miigavilonin sortlarini adalstli yazacag: toqdirds
sigorta miigavilesinin aydin - anlagilmaz olmayan dilinden imtina edirlor. Bu
yanagmaya torafdar ¢ixan mohkamalor 6z yanasmalarini bels asaslandirirlar
ki, mtigavilonin sortlori tizorindo geyri-adi nozaroti alds edon si§ortaci sigorta
sonayesindo kritik tocriibadon vo riskin hartorafli miisyyonlagdirilmasindon
xobardardir. Slave olaraq, onlar gqeyd edirlar ki, sigortagilar realizs ediblar ki,
sigortalilarin bir ¢oxu miiqavilode nazords tutulan sortlori, imumiyyatls,
oxumurlar. Natico olaraq, bu yanagsmanin torafdarlar1 miiqavilenin sartlarinin
sigortagi torofindon odalstli vo hagsiz noticolora gotirmayen saviyyods
yazilmasini {stiin tutur.’® Ugiincli yanasmanin torafdarlari doktrinaya,
qaldirilacaq mahkoms iddiasinin halli zamani sigorta miigavilesinin asas
mogsaodini - riskli hadiso bas veron zaman meydana golon zororin
qarsilanmasi 6hdoliyini yerino yetirmok ii¢lin miiraciot edir. Nohayat,
dordiincii yanagsmanin torofdarlar1 doktrinaya, sigortal vo tiglincii soxslorin
maraglarini qorumagq tiglin miiraciat edirlor. Burada tiglincti soxslor deyorkon
ailo tizvlari, iscilor vo sigortalinin glinahsiz zarargokonlari aiddir. Bu yanagma
adlar1 sadalanan 4 yanasma igorisinds ona an az miiraciat olunandir.®

Haqgli gozlontilor doktrinast mohkomalorin ona dofelorlo miiracioti
naticasindas prinsipa gevrilmis vo 20 il istinad olunma miiddati oarzinds sigorta
miiqavilalerinden galdirilan mahkoms iddialarinin, 100-don ¢ox mohkomsa
isinin hoallinds asas manbs olmusdur. Lakin 20 ildsn sonra doktrinaya ABS
mohkomolorinds istinad olundugundan vo ABS$-in mohkomo sisteminda
presedent hiiququnun asas manba hesab olundugundan doktrina yavas-

12 Robert Keeton, Insurance Law Rights at Variance with Policy Provisions, 83 Harv. L. Rev. 961,
s. 970 n.14 (1970), David |. Seno-dan birbasa.

13 Yena orada

14 David J. Seno, The Doctrine of Reasonable Expectations in Insurance Law: What to Expect in
Wisconsin, 85 Marq. L. Rev. 859, s. 886 (2002)

15 Yeno orada, ss. 8-10

16 Yeno orada, ss. 12-14
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yavag aradan gqalxmis, doktrinanin osas miiddoalar1 contra proferentem?”
doktrinasimin  torkibi altina kegmisdir. Contra proferentem miigavilo
hiiququnun els doktrinalarindandir ki, miigavilenin tofsir olunmasi zamani,
onun anlasilmaz va ya ikili mana xarakteri dasiyan sortlari o sarti yazan torafa
qarst istifade olunmalidir. Bu, adston miigavilonin mazmununu onun iki
torafindon birinin yazmas: hallarinda bas verir. Bu hallar standart sortli
miiqavilaler ligiin xasdir. Bildiyimiz kimi, standart sartli miiqavilslars sigorta
miiqavilaleri do aiddir. Sigorta miiqavilslarindon galdirilan mahkoma
iddialarinin hallinds contra proferentem doktrinasini osas gotiirmok olar.
Amerika Birlogmis Statlarinin bir ¢ox mahkomalorinds contra proferentem
doktrinast bu tipli mehkamo iddialarinin hallinds baza rolunu tagkil edir.
Cunki sigorta miiqavilalorinde miigavilonin sortlorini yazan sigortagt
sigortalanan omlaka zoror doyocoyi toqdirde zororin garsilanmasini 6z
tizorino 6hdoalik olaraq gotiirtir. Burada, tobii ki, sigortag1 sigorta 6donisini
miisyyan etdiyi qaydalara uygun, zorarin hansi hallarda meydana golacayini
miisyyan etdiyi toqdirds hoyata kegirir. Lakin, bununla bels, sigortagt bu
hiiququndan bazan sui-istifade edoarsk miiqavile sortlorini ikimenali va
anlasilmaz sokilds yazir. Bir sira mohkomaloar iso adalstli qaydalar yazildig:
toqdirde miigavilonin yazilma dilinin ikimenali vo ya anlagilmaz olmasinin
torofdaridir. Bu monada ki, agor sigortaginin yazdig1 qaydalar tam adalatli vo
sigorta miigavilosinin baglanma mogsadini tam ohato edirss, o zaman
miiqavilonin yazilma dilindeki miirakkeblik vo anlasilmazliq basa
diisiilondir. Burada sigorta miiqavilosinin baglanmasinin osas moagsadi
deyarkan sigortaliya sigortaladigr amlaka goro bas veron itkinin avazinin
odonilmasi basa diistiliir. Bu moanada sigortaginin nego illarin tacriibasindan
aldo etdiyi detallari, sigortalanmis omlaka doyon zararin meydana gotiroyi
hallar1 sigortalinin da monafeyini diisiinorok yazacag sortlori on adalatli
sokilds miigavilods miioyyon etmasi toroflor arasinda yaranan miinasibati
haqgsiz naticolora gotirmoz. Yeni sigortaginin miigaviloni miirokkab wva
anlasilmaz dilds yazib adalstli sortlor qoymasi, miiqaviloni aydin dilds yazib
adalatsiz gartlor qoymasindan tsttin tutulur. Contra proferentem qaydasi da
yaranacaq problemin halli zamani miiqavils gortlorini yazan torafin yazdig:
sortlora gora masuliyyetini nazards tutan prinsipdir. Amma doktrinaya gore
nazarde tutulan bu masuliyyet yalniz miigavilonin dilinin anlasilmazlig1 vo
miirokkobliyi kontekstindos yaranir.

Azarbaycan Respublikas: Miilki Macallasinin 419.2-ci bandinds gostarilir:

“Miiqavilonin  standart sartlori tofsir edilorkon rast golinan biitiin  qgeyri-
miiayyanliklar, onlari 6ziinda oks etdiran sartlorin miigavilaya daxil edilmasini toklif
etmis torafin ziyanuna (aleyhina) tofsir edilir”.

17 Contra proferentem terminin horfi manasi - agya onu toklif edon ve ya irali siiran torofo
qarst istifads olunmalidir, hiiquqgi menasi - tefsir mezmunu yazana qars: yonalmelidir, Bax
Black’s Law Dictionary, s. 393 (4t edition 1968)
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Digor bir torofdon yanassaq, mtiqaviloni baglayacaq sigortali mtigavilonin
sortlorinin yazilmasinda ve adalstliliyinds sigortagiya glivonib miiqaviloni
baglayir. Miigavile baglanmadan da artiq 6z maraglar: ils bagl inandirilan,
miigaviloyo dovoet edilon, qurulacaq miigavilonin etibarliligina gtivonan torof
culpa in contrahendo mosuliyyoti ilo qorunur.®® Culpa in contrahendo
miiqaviloys godarki masuliyyatdir vo yaranan voziyyotds totbiqi ona gors
alveriglidir ki, o, burada sigortaginin masuliyystini do tonzimlayir. Ona gors
ki, sigortagt da miigavils sortlorini miiqavilo baglanandan avval yazir vo onu
sonradan doayisdirmir. Homginin, baxmayaraq ki, sigorta mtiqavilalari aleator
tipli miiqavilalardir, ancaq hansi hallarda sigortalanan emlaka doyen zararin
qarsisinin alinacagini ovvealcodon nazards tutur.

III. Yaranan problemin halli yollar

Arasdirmalardan da goriindiiyti kimi sigorta miigavilalorindon qaldirilan
mohkomo iddialarinin meydana golmosinin osas sobobi miigavilonin
noviiniin  standart sortli olmasidir. Noatico olarag, standart sortli
miiqavilalorden yaranan hiiquqi problemlar genismiqyasli sonayeni va fordi
miistorilori tongo gatirib.?

Xarici 6lkalorin praktikasindan:
1) Bu miinasibatds adalstli razilasma oslds etmok {tiglin icra hakimiyyati
orqanlari ekspertiza hoyata kegirib vo doévlst hakimiyysti bu moévzuda
istehlak¢inin yanindadir.?! ~ABS
2) 1958-ci ildo Israilin qanunverici organi torofinden standart sortli
miiqavilalorden dogan problemlarin hallinin dyranilmasinds daha effektiv
tisullar toklif etmak {iciin komissiya toyin olunub.2- Israil
3) 1975-ci ildo Montpellierds kegirilon simpoziumun noaticosindo Avropada
standart sortli miiqavilalor {izarinds nazaratin milli mahkomalar torafindan
hayata kegirilmasi nozards tutulub.?

Bir ¢cox diinya dovlatlarinin praktikasindan miisahidenin naticalori gostorir
ki, yaranan problemin halli yollarindan on baslicas1 dovletin bu sahads
nazaratini qurmaq ve davaml olaraq hayata kecirmoakdoan ibaratdir. Yoni ogor

18 Mehran ©mirli, Culpa in Contrahendo - Miiqaviloyaqodorki Masuliyyaet, 1 Baku St. U.L.
Rev. 59, s. 66

19 Aleator tipli miiqavilalar elo miiqavilalardir ki, toraflerin va ya bir terafin 6hdeliyinin
icrasina geyri-miioyyan bir hadisenin bas vermasi naticesinds baslanir.

2 Comment, Administrative Regulation of Adhesion Contracts in Israel, 66 Colum. L.
Rev. 1340 (1966), s. 1340

2 ABS prezidenti Franklin Ruzveltin inzibati idare orqanlarina tapsirig:

-Bir torafdo maraq dairslori giticlii olan subyektlor, digor torefde marag qars: torafinkinden
zaif olan fardi kiitle arasinda miibahiss yaranarsa, qanun garsisinda beraberliyi tomin
etmak ti¢lin bu miibahisalers inzibati tribunallarda baxilmalidir.

2 Comment, Administrative Regulation of Adhesion Contracts in Israel, 66 Colum. L.
Rev. 1340 (1966), s. 1344

2 EC Symposium 1975, Ewoud H. Hondiusdan birbasa.
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bu tipli miigavilslorin baglanmasi naticesinds yaranan miinasibatlords istirak
edon toroflordon biri iri bazar subyektlori, digori iss miiqavilonin
baglanmasinda gliddiiyli marag: qarsi torafinkindon az olan fordi soxslardirsa
vo dovlet do yaranan miinasibotlords toroflorin eyni soviyyodo borabor
olmadigindan xabardardirsa, o, barabarliyi tomin etmok namine olmasa da,
yaranan miinasibatloro nozarati hoyata kegirorak sabitliyi toamin etmalidir.
Dévlatin bu sahado nozarati iri tosorriifat subyektlori olan sigortagilarin
foaliyyoti, onlarin sigorta miigavilosinin sortlorini  hazirlayarkon hansi
miiddoalari rohbor tutmasi, digor torafin voziyyetini agirlasdiracaq sortlorin
goyulmamast {izarindas aparilir.

Standart sortli miiqavilalorin miivafiq problemins akademik yanasma
avazine dovlet tenzimlonmasi montiqi cavabdir.?* 1970-ci ilds Avropa
dlkolorinden yalniz Italiyanin Miilki Moacellesinds  standart —sortli
miigavilalorlo bagli tominatlar nozords tutulmusdur. Daha sonra 1971-ci ilda
Isveg, 1973-cii ildo Bdyiik Britaniya, 1974-cii ildo Danimarka, 1976-c1 ildo
Almaniya Federativ Respublikasi, 1978-ci ildo Fransa vo 1978-ci ildo
Finlandiya bu sahads yeni qanunvericilik akti gobul etdilar.? Toqdirslayiq bir
haldir ki, Azarbaycan Respublikasinin 1999-cu ilds qlivvoyo minmis Miilki
Macallosinda do miiqavilenin standart sortlori ilo baglh tonzimlonma nazards
tutulmusdur. MM-in XX faslinin 3-cli paraqrafinda miigavilonin standart
sortlorinin anlayisi, onlarin miiqavilenin tarkib hissasine ¢evrilmasi, onlarin
geyri-adi mtiddealar1 vo onlarin etibarsizlig1 barods normalar mévcuddur.

XX osrin 70-ci illorindo Avropada standart sortli miiqavilalora
moahkamalarin nazarati movcud idi. Bu nazarat passiv nazarat formasi hesab
olunurdu. Ciinki avvalcadon miisyyen edilmis sortlori mahkomalar yalniz
problemlarin holli zaman1 miisahids eds bilir, qoyulan gartin adalastsizliyini
miisyyan etdikde ganunverici orqanlara bu barads molumat verirdi.
Qanunverici orqan da mahkamsalarin igin hallarindan agkar etdiyi adalatsiz
sortlor noticasinde yaranan problemlarin qarsisini almaq moagsadils
qanunvericilikdoki bosluqglar1 askara ¢ixarib bu problemlori ganunlara
olavolor etmoklo hoall eds bilirdi.?* Sonralar bu ganunlarin icrasina nazarot
tiglin dovletin xiisusi toyinatli nozarot xarakterli orqanlari torafindon
miiqavilalorin standart sortlori tizorinds nozarot hayata kecirilmoya baglandi.

24 Prausnitz, The Standardization of Commercial Contracts in English and Continental Law,
s. 145 (1937)

3 Ewoud H. Hondius, Unfair Contract Terms: New Control System, 26 Am. ]J. Comp. L. 525, s.
526 (1978)

% Yenos orada, s. 528. Mohkemo nozarotinin ilkin dovrlerinde iddialar naticesindo agkar
olunmusg problemler barade ganunverici orqana mslumat verilmirdi. Mehkemsler yalniz
problemin yarandig sirkoto askara gxardigi odalotsiz sortlor barads mehdudiyyat qoya
bilirdi. O zaman alman hiiquqstinaslar1 bels bir fikir irsli siirdiilor ki, mehdudiyyet yalmz
ona qarst iddia qaldirilan sirkets qars: deyil, bu sahade faaliyyat gostoren biitiin sirketlare
qarst goyulsun.
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Bu nazarat névii hal-hazirda da movcud olmagla sigorta faaliyyeti tizarinds
nazaratin asasini taskil edir.

Respublikamizda movcud problemin gqarsisini almaq {iglin siorta
qanunvericiliyini daha da tokmillosdirmoak, sigorta sektorunda doévlot
nazaratini gliclondirmoak lazimdir. Sigorta ganunvericiliyinin sirf sigorta
miinasibatlorinden galdirilan mohkomos iddialarinin qarsisinin  alinmasi
yoniindo tokmillogdirilmasi sigorta nozarotinin hoyata kegirilmasinda
dovlatin magsadlari ila da tst-iiste diisiir. Dovlatin sigorta nozarstini hayata
kecgirmokds maqgsadi bu sahads qeyri-barabar olan bazar subyektlorinin
barabarliyini tomin etmok, “hékmran movqge”do olan sigortaginin adalatsiz
vo qanunsuz gartlor qoymasinin qarsisini almaq ve bu barads sigortalinin
ganuni monafelorini qorumaqdan ibarotdir. Buna goéro do sigortagt vo
sigortali arasindaki yaranmis problemlorin bir daha bas vermomasi tiglin
onlar arasinda yaranan problemlorin nadsn gaynaglandigini arasdiraraq
onlarin bir daha meydana golmoasinin garsisinin ganunvericiliyin
tokmillogdirilmasi yolu ilo alinmasi magsads uygundur.

Sigorta miigavilalorindon qaldirilan moahkoms iddialarinin hoallinds
moahkamalarin gabul etdiyi gorarlar da 6z ndvbasinds nazarstin bir noviidiir.
Mashkamalarin iddialarin hslli zamani barpa etdiyi adalst iddian1 galdiran
torafin dovlat organina olan inaminin gostaricisidir. Yoni mahkomsaloar iddian:
tomin edarkan, hans: tarafin xeyrins tomin etmasindan asili olmayaragq, gorari
tam odalatli vo toroflorin qanuni monafelorine toxunmayacaq sokildo tomin
etmoalidirlor. Onlarin gebul etdiyi gorarlar dovletin adindan ¢ixarildigina
goro, gorarin adalstliliyi da toraflorin dovlste inamini saciyyeslondirir. Buna
goro do mohkomalarin iglors baxilmasi zamani asagidaki miiddsalar1 geydo
almalar1 magsodauygun olar:

- Sigorta miiqavilesinin sartlerinin yazilmasin1 miigavilonin bir torafi
hoyata kegirir.

- Sigortalinin vo  sigortaginin  sigorta miiqavilesini baglamaqda
mogsadlori  sigortalanan omlaka doayen har hansi zarorin
garstlanmasidir.

Oslindo bu iki miiddea bir-biri ilo six bagldir. Sigorta miigavilasinin
sortlorini yazanin sigortact olmasi ilo birlikde mohkomolor onu da noazoro
almalidir ki, sigortaginin miiqaviloni baglamaqda moagsadi sigortalanan
omlaka doyocok zororin garsisimi almaqdir. Bununla birlikde sigortagi,
foaliyyeti tizro sigorta bazarindak: tocriibasindon bas vers bilacok risklori
nazars alaraq miigavilonin gortlorini yazmalidir. Bu manada, agor hiiquq
sigortaclya miiqavilo sortlorini toktorofli gokildo yazmaga icazo verirso,
demoli, ona sartlari an adalstli sokilde miisyyen edacayins gors etimad edir.
Bu etimadi eyni qaydada miiqaviloni baglayan sigortali da gostorir vo risk bag
vermo aninda sigortaginin zarari qarsilamamas: sigortalinin etimadini bosa
¢ixarir. Buna goroa do, hakimlor gorar vermo aninda etimad masolosini nozara
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alsalar, bu hoam mohkomolarin bu sahads daha odalstli gorar ¢ixarmasina,
ham dos votondaslarin dovlete - mohkomslora olan inaminin daha da
mohkomlonmasine tokan wveror. Digor torofdon, sigortagt miiqavilonin
sortlorini odalate uygun miisyyon etmoalidir. Cilinki sigorta miiqgavilosi
standart sortli miiqavils kimi onsuz da agir sortli miiqaviladir, bir do sortlori
odalotsiz olaraq miioyyon etmoklo agirlasdirmaq vicdanlihq prinsipine
uygun galmir. Bu manada nazaratin bir rolu da bu hallarin garsisint almaqdan
ibaratdir.

Notico

Sigorta miigavilalorinden galdirilan mahkoms iddialarinda miigavilonin
standart sortli olmasi asas rol oynayir. Belo ki, miigavilo azadligina asason
toraflorin birlikde razilasib gorar vermali oldugu miiqavilonin gortlarini
standart sortli miiqavilolorde miiqavilonin bir torafi yazir, digor torofin bu
sortlori ya imumiyyatls, dayisdirmoak imkani olmur, ya da olsa bels ¢ox ctizi
se¢im imkani olur. Miigavile azadlig1 prinsipinin mahiyystindan irali golon
miiqavilo baglanarken toroflorin barabarliyi ve miiqavilonin gortlarini
miisyyon etmokdos boraboerlik prinsiplori standart sortli miigavilslards
pozulur. Miiqavilonin sortlorini miiayyon edon sigortagi sigortalanan omlaka
doyon zororin bas veracoyi hallarin sayimi artirmagla sigortalinin amlak
monafelorini qoruyur, lakin artan sigorta risklorino miivafiq olaraq sigorta
hagqinin da artmas: toroflorin sigorta miiqavilesi baglanarkon heg do barabor
htiquglara malik olmadigini bir daha siibut edir. Sigortag1 artirdigr sigorta
risklori ilo sigortalinin miiqaviladon irali golon toloblorini, oziiniin iso
ohdoliklorini artirmis olur. Lakin artan hiiquga miivafiq olaraq sigorta
haqqinin da artmasi ils sigortalinin 6hdsliyi, sigortaginin ise talablari artir.
Yoni miiqavilo azadlig1 yena do tam borpa olunmur. Amma yenoa do miilki
hiiquq subyektlari sigorta miiqavilslorini baglayirlar ve hiiquglarinin barabar
olmadigini bils-bila gars: torafs - sigortagiya miiqavils sortlarinin adalstliliyi
vo baglanan miiqavilo noticesinde sigortalanan omlaka doyan zararin
qarstlanacagl barads etimad gostorirlor. Sigorta hadisasi bas veran anda
zararin 0donmoamosi isa sigortalinin etimadini bosa ¢ixarir. Sigorta bazarinda
bas veran bels hallarin garsisinin alinmasi tiglin dovlatlar 3 nazarat noviini
hoyata kegirir: 1) ganunverici - ganunda qoyulan qadagalar vo tonzimlomalor
vasitosilo, 2) icraedici - ganunlarin icrasina nozarot edorok, 3) mahkomo -
qaldirilan iddialar1 on odalatli sokildo borpa edorok. Sigortalilar miigavilo
baglayanda sigortagiya gostordiyi etimadi, iddia qaldiranda mahkamays da
gostorir. Hakimlor iso iddiani tomin edorkon gorok ilk novboado sortlori
miiqavilenin bir tersfinin yazdigini vo miiqavile baglanarkon toraflarin
moagsadlarini nezars alaraq gerar ¢ixarsinlar.
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Nigar Abisova™®

Kriminallagdirma va dekriminallagdirmanin
asaslari

Annotasiya

Mbagalada cinayat masuliyyatinin asasinda duran falsafi baxislar, cinayat masuliyyatina calb
edilmanin asast kimi c¢ixis edon cinaystin anlayisina dair nozaoriyyalor arasdirilarag
qanunvericiliyimizda cinayata verilon anlayisla miiqgayisa edilmisdir. Eyni zamanda cinayat
toradon saxsin cozaya moruz galmasi nazara almaraq cazamn mogsadloring dair nozori
fikirlar, onun kriminallasdirma faaliyyatinda rolu, cinayat hiiququn hiiqugi masuliyyat
nazards tutan digor hiiguq sahalari il forgli xiisusiyyatlori todgiq edilmisdir. Naticada
kriminallasdirilma va dekriminallasdirma faaliyyatinds nozara alinmal olan toradilmis
amalin cinayat hesab edilma meyarlart magalads 0z oksini tapmusdir.

Abstract

In this article the philosophical approaches were explored on which the criminal
responsibility is based and the definitions of the crime which were given in different theories
were compared with the definition in our Criminal Code. Considering that the person who
committed a crime will get a punishment, theoretical thoughts about the aims of
punishment, its role in the criminalization process and the distinctive features of the
criminal law were investigated here. As a result the guiding principles which must be
considered in criminalization and decriminalization process are represented in the article.

Giris

® ¢ lkomizds cinayet hiiququnun yegans manbayi sayilan AR Cinayat
Macallasinag qlivvays mindiyi tarixden bu giins godar bazi omallarin
macallays daxil edilmasi, bazilsrinin ise macslladan ¢ixarilmasi ilo
miisayiat olunan, eyni zamanda téradilmasina gors nazards tutulan cezanin
novii, haddi vo hacminds xeyli doyisikliklor edilmisdir. Cinayat comiyyoatds
daim moévcud olan mafhum oldugundan cinayat hiiququnun maddi manbayi
hesab etdiyimiz Olkenin siyasi, sosial-igtisadi osaslarinda bas veran
miitomadi doyisikliklorin formal moanbs olan cinayot ganununda oksini
tapmasi tobii haldir. Bu dayisikliklorin xeyli hissasinin bu ve ya diger amalin
macallays cinayet olaraq daxil edilmasi, bazilarinin iss macalladan ¢ixarilmasi
ilo bagli oldugunu nazars alsag, bu amallarin kriminallagdirilmasmin ve ya
dekriminallasdirilmasinin hansi ssaslarla hayata kegirilmasi arasdirilmaga
layiq masals olaraq diqqget ¢akir. Magalada bu masaloys aydinliq gatirmak
tiglin omoalin cinayot hesab edilmasinin meyarlar, cinayot hiiqugi
tonzimlomanin preventiv funksiyasinin hoyata kegirilmasinin effektivliyi, o
ciimladan hiiqugazidd amsalin naticslerinin aradan galdirilmas: baximindan
hiiqugi masuliyyst nazards tutan diger hiiquq sahslerinde mévcud olan
tonzimlomadoan farqi, o climlodan kriminallagdirma vo dekriminallagdirma

* Baki Dovlot Universiteti Hiiquq fakiiltesi, 3-cii kurs, SABAH qrupu
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faaliyyotinin 6lkemizds vo diger dlkalords hayata kegirilmasinin miigayisasi
kimi masalalors toxunacagam.

I. Cinayat — cinayat masuliyyatinin asas1 kimi

Insan comiyyetin {izvii kimi digor insanlarla daim ictimai miinasibatdo
olub garsiligh wvazifolor dasiyir. Eyni zamanda comiyyat {izvlerinin bu
miinasibotlorlo alagodar dasidig1 vozifalorin yerino yetirilmomasi sobabi ilo
bir-birini masuliyyato calb etmak haqq: taninir.'Falsafods masuliyyate axlaqgi
baximdan miisyyan bir harokatin goxsa aidliyinin sartlorini xarakterizo edan,
yoni soxsls 6z davranisi arasindaki slagoys istinad edan sobablilik ve soxsin
digor comiyyot tizvlori torofindon 6z omoline goéro cavab vermoya colb
olunmasi hallarini sortlondiran , yoni saxslo onun mansub oldugu comiyyotin
qarsihqll olagesino istinad edon cavabdehlik yanagmalart movcuddur.’
Cinayot moasuliyyotinin cinayot omolino goro soxsin sanksiyaya moruz
galmasin1 nozards tutmasi bu mosuliyystin folsafi asasinin cavabdehlik
yanagmasina soykonmasinin gostaricisidir.® Belo ki, hiiquq adoabiyyatinda
cinayot moasuliyyatinin bir slamati kimi onu votondashqla slagelondirarak
votondaslarin siyasi birliyin asaslarini zadsloyon, onun dayerlarine qarst
hormatsizlik ifade edon amsollore gore cavabdehlik dasimas: fikrino rast
golinir vo cinayat hiiququnun ssas magsadinin miisyyon noév oxlaqazidd
omolin imumi maraglara zororliliyini miioyyonlosdirarok ona miivafiq cavab
todbirinin totbiq edilmosi oldugu sdylenilir. Eyni zamanda cinayat
mosuliyyoatinin  xiisusi olamoti kimi toradilon omolin coza ilo
cavablandirilmasi gostarilir. Cozanin qinayici xtisusiyyati ise yalniz xtisusils
ciddi emallarin bu tisulla sanksiyalasdirilmasini tolob edir.*

Belalikls, cinayat hiiququnun asasinda bir insanin sebab oldugu, digerinin
iso hayatinin itirilmasi, badan xasarati almasi vo ya amlakinin itirilmasi va s.
formalarda moaruz qaldig1 zerarin garsisini almaq magqgsadi dayanir. Bunun
tiglin zarara sobab olan omalin téradilmasinin ¢otinliyini artirmaga yonalmis
todbirlor hoyata kegirilir. [lk névbada bu, homin amalin téradilmasi {iglin goze
alan riskin artirilmas: tisulu ilo yerina yetirilir. Digar bir tisul ise zaror
vurmus saxslora qarst avezgixma tadbiri kimi cozanin miisyyon olunmasidir.
Bundan slave, golocokds bu tipli amallari tératmasi miimkiin olan saxslarin
harakatlarinin mahdudlasdirilmast yolu ils zarar vurulmasinin garsisinin
alinmasi tisulundan istifads olunur. °

I Massimo Renzo, Responsibility and Answerability in the Criminal Law, in The Constitution of
the Criminal Law, 209, s. 214 (redaktorlar: R. A. Duff, Lindsay Farmer, 5. E. Marshall,
Massimo Renzo, Victor Tadros 2013)

2 Yeno orada, ss. 209, 210

3 G. Watson, Two Faces of Responsibility, 24 Philosophical Topics 1996, s. 227 (Massimo
Renzo, s. 210 birbasa)

4 Renzo, s. 215 (birbasa)

5 Larry Alexander, Kimberly Kessler Ferzan and Stephen J. Morse, Crime and Culpability —
A Theory of Criminal Law, ss. 3-5
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Cinayet hiiquqi adsbiyyatda cinayst hiiququnun toradilon amsals gors bu

omoli térotmis soxsin cozaya moaruz qalmasi va cinayot hiiqugi mithakimanin
qinayict xarakter dasimasi kimi tomal slamatlari ilo yanast mithakima olunan
soxsin osassiz olaraq masuliyyate colb edilmasindon somarali miidafis
olunmasini tomin etmasi kimi miihiim funksiyaya malik olmasi bildirilir. Bu
funksiya digor iki alamotin icrasinin tominatidir.® Ciinki cinayat torotmasi
ehtimal olunan goxsin adalstli mithakima edilmemasi cinayat hiiququnun
niifuzunun itirilmasine ve belslikls, cinayot-hiiquqi todbirlarin ¢okindirici
funksiyasinin somorali hoyata kegirilmomasinoe gotirib ¢ixarir.
AR-db cinayot masuliyyatinin asasimni AR Cinayat Moacallasinin 3-cii maddosi
miioyyonlosdirir. Belo ki, yalmiz bu Macallo ilo nazards tutulmus cinayot
torkibinin biitlin slamatlorinin moévcud oldugu amalin toradilmasi cinayat
mosuliyyati yaradir. Bu maddodan aydin olur ki, soxso gars: cinayot-hiiquqi
yurisdiksiyanin totbiq olunmas ti¢lin mahz bu Macallads gostorilmis amalin
toradilmasi tolob olunur. Elo iso amalin bu Macallayo cinayot amoli olaraq
daxil edilmasinin asaslar1 nadir? Nays gors hiiquq pozuntusu hesab edilan,
axlagi baximdan gmnanmaya maruz galan biitiin amallor cinayat omali kimi
giymoatlondirilmir?

Qarbdo cinayat hiiququnun hiidudlarinin geniglonmoasi vo mahiyyotco
cinayoat sayilmayacaq amollorin kriminallasdirilmas: naticosinds soxsloarin
odalotsiz sokildo cozanin yaratdigi mohrumiyyotloro moruz qalmasi, o
ciimladan cinayat hiiququ ils diger hiiquq sahalarinin sarhadlarinin bu kimi
foaliyyoat noticesindo itmoesine dair fikirlor moévcuddur.” Bozi miislliflor
realligda kriminallagsdirmanin vahid ol¢tisiintin olmadigini,® bu sabobdon
meydana ¢ixa bilocok haddindon artiq kriminallagdirma foaliyyetinin hiiquq
gaydasinin 6ziins dagidici tasir gostorarak onun niifuzunun asag: diismasing,
votondaslarin bu gayda vo tonzimlomoloro etinasiz yanasaraq ondan yan
ke¢gmoasine yol a¢digini® bildirirlor. Bu sebobdon kriminallagsdirma
faaliyyotinin soykenacayi vahid prinsiplorden ibarat kriminallagsdirma
nazariyyosinin yaradilmasini toklif edirlor.’® Bu fikirlori nazars alsaq, ilk
novbades hor hansi bir amolin cinayst sayilmasinin meyarlarmi
miisyyanlasdirmok lazimdir.

Roman-german hiiquq sisteminin formalagmasinda oasas rol oynamis
olkalardan biri olan Almaniyanin cinayst hliququnun asas nazariyyealarinden
olan Rechtsgut cinayot hiiququnun ssas moagsadinin vo cinayat hiiquqi
xarakterli zororin miisayyon edilmasinds tomoal rol oynayir. Belo ki, bu

¢ Victor Tadros, Criminalisation and Regulation, University of Warwick Law School Legal
Studies Research Paper No. 2009-08, s. 3

7 John C. Coffee, JR, Does “Unlawful”” Mean *’Criminal’’?: Reflections on the Disappearing
Tort/Crime Distinction in American Law, 71 B.U. L. Rev. 193, s. 193 (1991)

8 Douglas Husak, Overcriminalization The Limits of the Criminal Law (2008), s. 8

9 Yeno orada, ss. 12-13

Yeno orada, s. 18
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nozoriyyoyo osason hiiqugla qorunan nemoatlorin midafiesi cinayot
hiiququnun ssas funksiyasini toskil edir. Bu nemsotlora zaror yetirmoayon
istonilon amal kriminallagdirilmamali vo cinayst hiiququnun hiidudlarindan
konarda galmalidir. Bu nematlar elo nematlardir ki, onlar insanin comiyyatda
movcudlugu {iglin olduqca zaruri rol oynayir vo onlar coza institutunun
totbiqi vasitoesile dovlatin macburedici giicii ilo gorunmalidir. Bu nazariyyoya
normativ baxisa osason nozoriyys qanunvericiyo noayin cozalandirmali
olduguna vo ya noayin cozadan kenarda qalmali olduguna dair istiqgamot
verir.!! Alman alimi Feyerbax cinayati fordin subyektiv hiiquqglarina zarar
yetiron amoal kimi giymotlondirir. Onun oksina olaraq Birnbaum cinayato bu
ciir yanagsmanin olduqca mahdud oldugunu osas gotirorak cinaystin tokca
fordlorin hiiquglarma deyil, imumilikdo dévlst torafindon miidafio edilon
nemotlora tocaviiz edoan vo ya buna tohliike yaradan omal oldugunu
bildirirdi. Bu baxis natica etibarilo cinayat sayilan amsllarin sayin artiraraq
kriminallagdirma foaliyyatinin genislondirilmasina asas verdi. Bels ki, XIX asr
miialliflorindsn olan Karl Bayndingin fikrins asason insanin movcudlugu
tiglin osas olan nemoatlorin ganunverici torofindon 6z solahiyyatine
asaslanaraq ganuni qadagalar soklinde miisayyon edilmis normalarla
gorundugu gonastino golinmisdir.”? Klaus Roksinin fikrinco, Rechtsgut
konsepsiyasi Almaniya Konstitusiyasinda sadalanan fordlorin asas haqlarina
asaslanan hiliquqi doévlstin magsadlorinden qaynaglanir. Bu anlayis hagqiqi
cinayot novlorinin legitimlogdirilmasine, doévletin cozalandirict giictindon
konarda galmali olan amallarin isa dekriminallasdirilmas: naticasine gotirib
¢ixarir. 3

Digor bir miiallif konstitusiyada sadalanmasina vo ya dorin anonavi vo ya
tarixi kokloro malik olmasma goéro fundamental sayilan azadliglar:
mohdudlasdiran ganunlarin shomiyyotli deracods dévlstin macburedici
maraqlarina cavab vermoli olmasindan vo geyri-fundamental azadliglar:
mohdudlasdiran ganunlarin dévlstin mogsodlorine cavab veracok rasional
mahiyyoto malik olmali oldugundan4 téradilmasine goéroe coza vasitosilo soxsi
moahrumiyyets maruz qoyacaq amollorin kriminallasdirmasinda da doévlsatin
macburedici maraginin zaruri olmasini irsli siiriir. Bundan slave o, cozanin
qnayict mahiyyatini neazars alaraq yalniz qmnanmaga layiq omsallorin
kriminallagdirilmali olmasini, har bir cinayat hiiquq normasinin shomiyyotli
daracoads vurulan zararin garsisini almaga yonalmali oldugunu bildirir.'

1t Markus Dirk Dubber, Theories of Crime and Punishment in German Criminal Law, Buffalo
Legal Studies Research Paper Series No. 2005-02, ss. 4-5

12 Yeno oradas. 7

13 Yeno orada ss. 8-9

14 Douglas Husak, Limitations on Criminalization and the General Part of Criminal Law, in
Criminal Law Theory: Doctrines of the General Part 13, ss. 21,22 (eds. Stephen Shute, A. P.
Simester, 2002)

15 Yeno orada s. 45
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AR Cinayot Macallosinin 14.1-ci maddasino asason bu Macollo ilo coza
tohdidi altinda gadagan olunmus ictimai tohliikali amsalin (harakst vo
harakatsizliyin) togsirli olaraq toradilmesi cinayat sayilir. Sadalananlari
nazors alsaq amolin ictimai tohliikaliliyi dedikds bu omsalin doévlstin
macburedici giicli vasitesilo qorumaqda maraqli oldugu obyektlars
ohomiyyotli doracads zaror vurmasi basa diislilmoalidir. Dovlatin cinayot
hiiquq normalar1 ilo qorumaqda maragl oldugu obyektlor AR Cinayat
Macallasinin 2.1-ci maddasinds sadalanan stilh vo insanligin tohliikesizliyi,
AR Konstitusiyasinin 3-cii foslinde sadalanmig insan ve votondasin asas
hiiquq va azadhglari, miilkiyyst, iqtisadi fealiyyst, ictimai qayda veo ictimai
tohltikasizlik,  otraf  miihit, AR  konstitusiya qurulusu olaraq
miioyyonlosdirilib. Demali, omolin cinayat hesab olunmast tigtin ilk névbada
bu obyektloro shomiyyatli zaror vurmasi, cozanin qgunayict tasirine moaruz
galmaga layiq olmasi zoruridir.

Anlayigdan goriindiiyti kimi cinayat oamoalinin ilkin slamati kimi onun coza
tohdidi altinda toradilmasi gostorilib. Cinayoat torotdiyine gore soxso
macburiyyot todbiri kimi cozanin totbiq edildiyini nazers alsag, hansi
omolloro goéro coza totbiginin miisyyonlosdirilmasinin, yoni cozanin
kriminallagdirma faaliyystinds rolunun aydinlagdirilmasi vacibdir.

II. Cozanin kriminallasdirma faaliyyatinda rolu

AR Cinayot Macollosinin 41.1-ci maddasino asason caza maohkoma hokmii ilo
tayin edilon cinayat-hiiquqi xarakterli tadbirdir. Coza cinayat tOratmokdo tagsirli
hesab edilon saxsa tatbiq olunur va hamin saxs barasinda bu Moacalla ilo miiayyon
edilon mahrumiyyatlor yaradimasindan va ya onun hiiquq va azadhglarinin
mahdudlasdiniimasindan ibaratdir. Maddanin mazmunundan da aydin oldugu
kimi coza totbiq edilon soxs bir sira mahrumiyyotloro moaruz galir. Masoalon,
qanunvericiliyimizo asason cinayat torotmis soxsloro corimoe totbiq edildikde
o, amlakindan, nagliyyat vasitesini idare etms hiiququndan mohrum
edildikds o, bu hiiququndan, nahayat on ciddi ceza noévii olan azadligdan
mohrumetmsa cazasina moruz qaldigda insana moxsus an ali nemat olan
azadligindan mohrum olur. Ustolik cozanm tatbigi tokco goxsin coza gokdiyi
miiddat tliglin deyil, hom do bundan sonraki dévrds onun ti¢lin miioyyon
mohrumiyyotlor yaradir. Belo ki, cozanin totbigi hiiqugi natico olaraq
moahkumluq yaradir ki, bununla da soxs galocokds miioyyan vazife tutmaq
hiiququnu itirir vo sosial hoyatda bir sira ¢otinliklorlo tizlagir. Odur ki, hor
hansi bir amolin kriminallagdirilmasi ilo bu amoali térodsn soxsin cozaya
moruz  qalmasmin  labtidliyiindeon ve  onun {glin  sadalanan
mohrumiyyotlorin yaranacagr sobobindon bu omollorin cinayot olaraq
miisyyanlasdirilmasi zamani coza amili ciddi sokilds nazars alinmalidir. Yoni
kriminallagdirma faaliyyatini hoyata kegirorkon dévlstin garsisina ¢ixan asas
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suallardan biri kimi doévletin hansi omoallore goro coza miioyyonlogdiro
bilmasi ¢ixis edir.'®

Cozanin kriminallagdirma foaliyyatinds rolunu miioyyon etmok tigtin ilk
noévbodo onun mahiyyoti vo magsodlorini miioyyonlosdirmak lazim golir.
Hiiquq elminds bu haqda bir sira nozariyyolor mévcuddur. Ekspressivist vo
retributivist nazariyyenin torofdarlar1 forqgli yondon cozanin tatbiginin
asasinda ictimai quagin oldugunu tesdigloyirlor. Belo ki, ekspressivist
nazariyyayea gora caza qinayict xiisusiyyoats malik oldugundan cozanin totbiq
edilmasi osaslar1 ictimai qnagin totbiq edilmasinin asaslar1 kimi gostorilir.
Retributivist nazariyyonin torafdarlar1 cozani térodilmis omolo goro gisas
todbiri kimi xarakterizo etdiyindon cozaya moruz qgalan soxsin bu cozanin
totbigiylo yaranan mohrumiyyotlo yanas: ictimai qinagdan da oziyyet
¢okdiyini bildirirlor. Bu fikirlorin oksina olaraq he¢ do axlagi baximdan biitiin
yanlis amoallorin cozaya moaruz qalmasimnin diizgiin olmadiginin, amals coza
vasitosilo cavab verilmosi ti¢lin bu omolin sadoco yanhs yox, tmumi
baximdan yanlis olmasi asas gotirilir. Yoni, bu amoali térodon soxsin cozaya
moruz qalmasinda onun bu omolo goro sadoco cavabdehlik deyil, eyni
zamanda dovlat garsisinda cavabdehlik dagimasi asas sortdir. Cezanin
qinayict funksiyasinin kriminallagdirma fealiyystinda dovlst torafindon ciddi
qnaga moruz qalmali amolin miisyyonlosdirilmasi istiqgamoatinds rolu olsa
da, amal kriminallasdirilarken cozanin cinayat sayilacaq emalin qunanmasinin
zaruriliyi baximindan deyil, mahz hansi amalin cinayst olaraq cozaya moaruz
galmasinin miiayyenlasdirilmasine istiqamat verdiyi bildirilir.’? Bundan
olavo utilitar nozoriyyo torofdarlari cozanin ¢okindirici funksiyasimi asas
gotirarak retributivistlorin oksino olaraq onun primitiv gisas almaq moagsodi
dasimadigini vo ictimai faydali magsado malik oldugunu bildirirlor. Digor
torofdon coza institutunun tmumilikde utilitar, fordlora yonoaldikda iso
retributivist maqgsod dasimasma dair fikir movcuddur.®® Cozanin todbir
olaraq faydalilig1 konsequensializm  vo instrumentalist noazariyyelor
torafindon da izah olunur. Birinci nozariyyoya gore harakatin dogru ve ya
yanlis olmasi onun sobob oldugu noticolorlo miioyyonlosdirilir.
Instrumentalist nozeriyye cozaya malik oldugu yaxsi naticolers goroa borast
gazandirmaqla, konsequensializmdon forqli olaraq harokatin naticelorinin
onun dogru v ya yanlis olmasina dslalst etmadiyini bayan edir.?

AR cinayot qanunvericiliyino osason coza sosial odalotin barpasi,
mohkumun islah edilmasi vo ham moahkumlar, hom do basqa soxslor
torafindan yeni cinayotlorin toradilmasinin qarsisin1 almaq magsadi dagtyir.

16 Husak, ss. 77-88

17 Tadros, ss. 4-8

18 Malcolm Thorburn, Criminal Law as Public Law, Criminal Law and Public Theory, Part I,
25 (2011)

19 Tadros, s. 8
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Miiddeadan da aydin oldugu kimi sadalanan nozoriyyolor cozanin
magsadlarinin miisyyanlagdirilmasinda bizim qanunvericiliyimiz torafinden
do osas gotiirtiliib. Bels ki, sosial adalstin barpast ve mahkumlarla yanas:
digor soxslor torafindon cinayotlorin tdradilmasinin qarsisinin alinmasi
cozanin ictimai faydaliligini, onun ¢okindirici funksiyasini, mehkumun islah
edilmasi, onun doévlet torafindon toratdiyi omoalo goro mohrumiyyatlors vo
qnaga moaruz galmasini vo bu yolla etdiyi omolin mahiyyatini dork edarok
golacakda bu tipli amallordan ¢okinmasini ehtiva edir.

Beloliklo, cozanin cinayet hiiququnun vozifslerinin vo funksiyalarinin
hoyata kegirilmasindo miihtim rolunu nozoro alaraq doévlet kriminallas-
dirilma foaliyyotini hayata kegirorkon cinayat hesab edilocok amali térodon
soxsin cozaya maruz galacagini goz ontina gatirmoli, cozanin téradilon amals
proporsionalligina diqgot ayirmali*® vo torodilmosinoe goéro coza nozords
tutulacaq amalin haqigeaton da bels ciddi macburiyyat tadbirins layiq olub-
olmadigina fikir vermslidir. Oks halda daha az ictimai tohliiksliliyo malik
olan amoalo goro votondaslarin cozaya moruz galmas: cozanin moagsadlorinin
oksina olaraq hom saxsin 6zii, ham da ictimaiyyat ti¢lin manfi naticalars sobab
ola (masalon, goxsin layiq olmadigr halda azadligindan mahrum edilmasi
halinda cozagokmo miiassisolorindo cinayotkar foaliyyoto vordis etmis
soxslorlo yanasi coza ¢okmasi naticasinds cinayeatkar miihite calb olunmast),
cinayot hiiququnun vazifslarinin layigincs yerins yetirilmamaosi ilo naticalona
bilar.

III. Cinayat hiiquqi tonzimlemanin diger
hiiquqi tanzimlamalardan forqi

Hiiquq gaydasinin zaruriliyini gsortlondiron amillorden biri onun zararli
faaliyyotin garsisini almasidir.! Zoarorli davranigla miibarize aparan hiiquq
saholorindon biri kimi cinayat hiiququnun inzibati vo delikt hiiququndan
forglondiran xiisusiyyatlorinin miisyyanlogdirilmasi zoruridir.

Umumi hiiquq sahasi kimi cinayat hiiququnu xiisusi hiiquq sahasinden
forglondiron osas xiisusiyyotlordon biri onun htiqazidd harakoto goro forqli
xarakterli todbir miisyyon etmosidir. Delikt hiiququ cinayst hiiququndan
forgli olaraq cozalandirma deyil, avvalki voziyyatin barpasit ve kompensasiya
etmok mogsadi dasiyir.”? Olave olaraq cinayot hiiquq normalarinin
qadaganedici xarakteri, ifado tisulu da onun forglondirici xtisusiyyotlorinden
hesab olunur.? inzibati hiiqugla cinayet hiiququnun farglorina galdikdo iso
cozalarin yalniz mahkomesler, inzibati sanksiyalarin ise diger dévlst organlar:

20 Husak, s. 83

2t Katarina Svatikova, Economic Criteria for Criminalization: Why Do We need The Criminal
Law?, Rotterdam Institute of Law and Economics (RILE) Working Paper Series No.2008/12,
s.3

22 Yeno orada, s. 13

% Coffee JR, s. 225
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torofindon do totbiq edilo bilmoasi*, cozanin yaratdigi qunayici effekt® vo
moahkumluq bu iki toanzimetmani forglondirir. Bundan slave téradilon amalin
coza vasitesilo qadagan edilmosi cinayat hiiququnun daha yiiksok
torbiyoedici rola malik olmasinin gostaricisidir.2

Belalikls, har hansi bir amalin cinayst sayilmasi tiglin onun hacmca boytik
zarara sobab olmasi, bu cilir omallarin garsisinin alinmasinda cinayot hiiquqi
vasitolorin effektivliyi, bu amalin kriminallagdirilmasinin cinayst hiiququnun
moagsodlorine uygunlugu kimi amillor nozors alinmalidr.

Notico

Daima yenilonan iqtisadi, sosial, siyasi miinasibatlorin istirakg¢ilarinin
hiiquglarinin miidafissi, bu miinasibatlorin inkisafi tiglin tohliikesiz miihitin
formalagdirilmasinda cinayot hiliququnun xiisusi rolunu nozoro alsagq,
kriminallagdirilma vo dekriminallasdirilma faaliyyati oldugca shamiyyotli
rola malikdir. Odur ki, har hansi yeni bir emalin kriminallagdirilmas: vo ya
dekriminallasdirilmasi zamani cinayot hiiququnun tobiatini
miioyyonlasdiran vo onu diger hiiquq sahalorindon forglondiron xarakterik
xiisusiyyotlor nozars alinmali, emalin cinayat hesab olunmasi ti¢tin dévlatin
mohz cinayat hiiqugi macburetms vasitasilo qorumaqda maraqgli oldugu
obyektloro gosd etmasinds ifads olunan ictimai tahliikalilik, amsalin
mahiyyatinin onu téradan soxsi cozanin maruz qoyacagl mahrumiyyatlars,
onun qinayici effektine kifayot godor asas vermasi va bu xarakterli omallarin
qarsisinin alinmasinda yalniz cinayot hiiququnun torbiysedici funksiyasinin
totbiq edilo bilmasi kimi meyarlar arasdirilmalidir. Bunun oksi olaraq
sadalanan meyarlara uygun galmoayon amallarin cinayot hesab edilmasi vo ya
mahiyyatca ictimai miinasibatlors ciddi suratds xalal yetiran amallarin asassiz
olaraq dekriminallagdirilmasi cinayst hiiququnun funksiya ve vazifslarinin
effektiv yerina yetirilmamosi, votondaslarin hiiquglarinin bu yolla pozulmas:
onlarda hiiquq gaydasina etinasizligla yanasmaq kimi arzuolunmayan
naticalara sabab ola bilar.

24 Svatikova, s. 15
25 Yeno orada, s. 18
2% Coffee JR, s. 224
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Eldar Qocayev*
Tasarriifat subyektlarinin qeyri-qanuni
tifliqi sazislari (kartellar) ila
miibarizays dair beynalxalq tacriibs

Annotasiya

Miiasir ticaratda iifiigi sazislor manfaat alda edilmasi yollarinda biri kimi cras edir. Ufiigi
sazisin tarafi olan sirkatlor bazarda qeyri-raqabat miihiti yaradarag qiymat manipulyasiyas:
va ya digar vasitalorls 0z raqiblarini bazardan cixardir va ya yeni raqiblorin bazara girmasing
mane olurlar. Bununlada bu ciir sazislar bir basa azad bazar igtisadiyyatma agr zarba vurur
va istehlakcilarin  hiiquglarim kobud suratds pozur. Moqgalada kartellorin  ifimumi
xarakteristikasina, tarixing, iifiiqi sazislor hagqnda konsepsiyalara, kartellor aleyhina
qanunvericiliya va Giizast Programlarina yer verilmisdir. Sonda Giizast Progqramlarinin
daha tokmil olmast iiciin sartlor tahlil edilmisdir.

Abstract

In modern buisness, horizontal (cartel) agreements become one of the ways of controlling
the market conditions for the benefits of agreed parties. The main idea of these agreements
is creating uncompetitive market with different means to increase the profits of the group.
This kind of agreements makes hard impact on the free economic market and violates the
rights of the consumers, thereby cancelling growth of buisness incentives. The history and
description of cartels, the concepts of investigating and legislation against the horizontal
agreements, “Leniency” Program will be discussed in this article. In the end, conditions in
order to improve “Leniency” Programs will be examined.

Giris

zad bazar iqtisadiyyati, sahibkarligin inkisafi vo istehlakgilarin

daha somoarali tohciz olunmasmna mane olan vo agir zorbo vuran

an ciddi geyri-qanuni miinasibatlorden biri miivafiq emtos (is vo
xidmat) bazarinda istehsal zoncirinin eyni saviyyasinds olan raqib sirkatlor
arasinda bas veran sdvdogar saziglor vo davraniglardir. Bu clir miinasibatlor
hiiquqgi ve iqgtisadi elmi adebiyyatda daha gox tifligi sazislor va ya kartel
sazislori adlandirilir.
Ozliiyiinds miioyyan amtes bazarinda raqib sirkatlor arasinda, giymatin veo
keyfiyyotin  miisyyon  olunmasi, istehsal vo satis  hocminin
mohdudlasdirilmasi, bazarin omtos vo istehlakgr qruplarmna goro
boliinmasina dair geyri-qanuni razilagsmas: (iiftiqi miigavilasi) olan kartelin
yaranmasinda mogsod slini omtoo (xidmoat) qithi§1 yaratmaq, bazara giris
imkanlarin1 mohdudlasdirmaq vo giymat manipulyasiyas: vasitosilo oalave
golir aldo etmokdir. O da, geyd edilmalidir ki, 6ziinds hiiquqi, iqtisadi,
statistik, bazar tohlili omoliyyat-axtaris vo sair miixtalif foaliyyot elementlorini

* Azorbaycan Milli Elmlor Akademiyasimnin Falsofo vo Hiiquq Institutunun dissertanti, Baki
Doévlat Universiteti Hiiquq fakiiltesi, Kommersiya hiiququ ve Miilki Proses kafedrasmin
miiollimi.
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birlasdiron gizli kartel sdvdslogsmasinin arasdirilmasi mahiyyotco miirakkab
bir prosesdir.

I. Kartellarin iimumi xarakteristikasi vo tarixi
Miiasir tipli kartellorin formalagmasi XIX asrin son riiblinden inkisaf etmis
olkolards senayenin yeni marhaloyo daxil olmast ilo olagodar meydana golmis
vo ona qarst ilk miivafiq ganunvericiliyin yaranmasi da, XIX asrin sonu XX
asrin birinci riibiina tesadiif edir. Tobii ki, buna goadar ds, istehsal xiisusils ds,
ticarotdo buna bonzor miinasiboatlor vo miivafiq tonzimlomo vasitalori
movecudolmusdur.

Hoals 1776-c1 ilds siyasi-igtisadin banisi Adam Simit (1723-1790-c1 illar)
Londonda nasr olunmus bes bélmadan ibarat “Xalglarin sarvatinin tobiati vo
sobablari haqqinda traktat” (qisa sokildo”Xalglarin Serveti”) adli aserinds
mohz bu ciir hallar1 nazars alaraq, qeyd edirdi ki, “Eyni ticarat sahasinda
calisan adamlar, hatta aylonca va sanliklarda bela, nadir hallarda bir araya
golirlar, ancaq bu goriislordo do damsiqlar ictimaiyyat aleyhino gizli
sévdalagma va ya qiymatlorin qaldirilmasy kimi bir firlldaqla basa ¢atwr”.
Kartellorin igtisadiyyat {iglin zararli, comiyyat tigiin iss ¢ox tohliikali olmasini
sibut edon ¢oxsayli vo miixtolif istigamatli todgiqatlar movcuddur.
Kartellorin xtisusiyyatlori vo tosirlorini elmi sokilds aragdiran Edvard Meyson
kartellorin hatta boyiik beynalxalq miinaqisalora sebab ola bildiyini nazars
alaraq, qeyd edir ki, “Kartellar Hitleri meydana ¢ixardy, Hitler isa miiharibani
toratdi.?

Almaniya Federativ Respublikasinin Kansleri olmus (1963 — 1966-c1 illar),
igtisad¢t alim Ludviq Erhard qeyd edirdi ki, “Almaniyanin igtisadiyyat
tarixinda issizlorin say1 heg vaxt kartellarin ¢igoklondiyi dovrdaki gadar ¢ox
olmay1b. Kartellor homisa asag1 hayat standarti ilo mahdudlagmali olublar”.?
1890-a1  ilde ABS-da Serman akti ilo yaradilan ilk antiinhisar
ganunvericiliyinin 1-ci maddasids mahz geyri-qanuni iifiigi sazislor (trestlor)
ilo miibarizoys aiddir. “Trestlar va sair ticarati mohdudlasdiran geyri-qanuni
davranmiglar; bu davramiglara gora coza” adli homin maddads gostarilt

“Miixtalif statlar arasmmda vo ya xarici 0Olkalarlo ticarati va sahibkarlg

miinasibatlarini mohdudlasdiran trest va ya basqa formada birlik yaradan hor bir

miiqavila va ya gizli sovda geyri-qanuni elan ediliv. Bu madda ila geyri-qanuni elan
edilmis istonilan miiqavilaya qosulan va ya har hansi birlik va ya gizli sdvdalasmada
istivak edon har bir saxs agwr cinayat toratmakdoa tagsirkar hesb edilir va buna gora

mahkamanin miilahizasina iiygun olaraq, agar o korporasiyadirsa 100 000 000

! Adam Smith, An Inquiry Into The Nature And Causes Of The Wealth Of Nations.

Book 1V, Part IlI, Chapter VIII, Para 49, s. 538 (Pennsylvania State University 2005)

2 Edward S. Mason, Cartels and American Security, in Controlling World Trade: Cartels and
Commodity Agreements, s. 280 (2008)

¢ Ludwig Erhard, Wohlstand fiir alle (Prosperity for all), s. 185 (Diisserdolf/Vienna, 8th
edition, 1964)
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dollaradak va ya digor saxsdirsa 1 000 000 dollaradak carima va ya 10 iladok

azadligdan maohrumetma va ya gostarilan har iki nov coza ila cazalandirilir” 4

Serman Qanununun 1-ci maddssinin sanksiya hissesinden gortindiiyt
kimi, trest (kartel) tipli birliklorin yaradilmasinda har hansi ciir istiraka gora
kifayot godor agir cozalar nazords tutulmusdur. Burada nazards tutulan
cozalarin mablagi vo miiddati tarixan bir neco dofe doyisdirilmis veo
agirlagdirilmisdir. Maddadoan o da aydin gériiniir ki, Al ganunvericiliyinden
forgli olarag, ABS-in antitrest (roqabst) qanunvericiliyinda trest tipli tifiiqi
birliklorin yaradilmasinda istirak agir cinayot hesab edilir vo buna gors
cinayot cozasl nozordoe tutulur. Yoni ABS antitrest (rogabat) qanunvericiliyi
trest tipli tiftiqi birliklorin yaradilmasinda istiraki kriminallagdirir.

ABS-1n antitrest (rogabat) hagda $Serman Qanununun 1-ci maddssi ils
slagedar onu da geyd etmok lazimdir ki, burada Avropa Birliyinin
yaranmasina dair Roma sazisinin (1957-ci il) indiki 101-ci maddasindan forqli
olaraq, geyri-qanuni davraniglarin névlari spesifik sokildas forglondirilmir. Bu
masalanin holli 6z oksini miivafiq mehkoma gorarlarinda (presedentlards) vo
normativ sonadlords tapar.

Diinyada ilk dofo ABS-da Serman aktinin birinci maddasi ilo nazards
tutulan geyri-qanuni iiftigi sazigler ilo miibarizays dair normalar daha sonra
Avropada vo diinyanin digar regionlarinda gobul edilorak, yeni inkisaf
morholasine daxil olmusdu. Hazirda bu sahoado beynalxalq vo regional
toskilatlar torsfindon hazirlanmis bir sira prinsiplor, model gqanunlar,
gaydalar vo sair movcuddur.

Almanca “kartell” (latinca “carta” — “sanad” soziiniin monasini dayismis
formast) sozilindon olan “kartel” termini AB$ ganunvericiliyinds (ingilisco -
“cartel”) “Industrial combination” (senaye inhisarlarinin birlosmasi) vo ya
“Trust” (Trest) terminlori ils ifade olunur vo mana etibarilo miiassisa vo ya
tosorriifat subyektlorinin birlogmolori anlamina golir. Bu gtin bir sira diinya
olkalorinin ganunvericiliyinde miivafiq miinasibatlori ifads etmoak f{igiin
birbasa termin kimi istifads edilmasa da, “kartel”in hiiquqi ve iqtisadi anlami1
balli olmagla, elmi vo populist adobiyyatda vo rosmi sonad vo ¢ixislarda genis
istifade olunur. Masalon, “Antiinhisar foaliyyati haqqinda” Azarbaycan
Respublikasi Qanununun 10-cu maddssinds bu ciir miinasibatlor “geyri-
qanuni iifiigi sazislor” kimi, ifads olunmusdur.

Qeyd etmoak lazimdir ki, Il Diinya Miiharibasinadaki bir sira inkisaf etmis
diinya olkolorinda ragabat miihiti vo qanunvericiliyinin voziyyoti 6z milli
calarlar1 alave olunmagla toxminan homin doévr Almaniyasindaki kimi idi.
Belo ki, Yaponiyada biznes ailo vo qohumluq slagalori asasinda
quruldugundan hokumat ti¢lin maliyyoe vo sanaye nahanglori olan zaibatsular
vasitosilo 6lkads miiharibays meyilli miihit yaratmaq asan idi. “Zaibatsu”

415 U.S. Code § 1 - Trusts, etc., in restraint of trade illegal; penalty,
http://www law.cornell.edu/uscode/text/15/1 (son baxis 12 okt. 2015)
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yapon s0zii olub, harfi manasi sonaye vo maliyya biznesi konglameratlarini

ifado etmok ftiglin istifado edilirdi. Onlarin giicti iki diinya miiharibosi

arasindak: dovrds Yaponiya igtisadiyyatinin shamiyystli hissasini nazaratds
saxlamaga imkan verirdi.

Miiayyon tarixi soraiti vo xtisusi iqtisadi voziyyeti nozoro almagla homin
fikri  Conubi Koreyada rogabot (antiinhisar) qanunvericiliyinin
formalagmasina da samil etmok olar. Burada da “gaebol”lar yapon
zaibatsulari, alman kartellori, amerika trestlori, fransiz vo ingilis inhisarlar1
kimi iqtisadiyyatda hokmranhq edirdilor. Moahz Conubi Koreyadan
damisdigda geyd etmok lazimdir ki, burada raqgabet (antiinhisar)
qanunvericiliyinin formalagsmasina o6lkodo movcud olmus hoarbi-siyasi
gorginlikls alagoadar bir gadar gec — XX asrin 60-c1 illorinds baglamisdir.

Beynolxalq vo milli soviyyolordo foaliyyat gostormasindon asili olmayarag,
xarici hiiquq adabiyyatinda “kartel” termini asason miiassisalorin asagidak:
sovdagar harokat vo ya razilagsmalarini ifads etmak tigiin istifads olunur:

e Qiymeat miiayyonlesdirilmesi kimi taninan iki ve daha ¢ox raqib tesorriifat
subyektinin biri-biri ilo bazarda mdvge ugrunda raqabest aparmaq avazins,
birbasa ve ya dolayisi ilo miisyyon omtos (xidmset) bazarinda qgiymset
manipulyasiyasi (artirilmasi, azaldilmasi ve ya sabit saxlanmast);

o lstehsal (xidmot) vo/ve ya tohcizat hocminin miioyyonlosdirilmosi kimi
giymetlendirilen iki ve ya daha ¢ox roqib tesarriifat subyektinin miisyyen
omtosnin  istehsalmin  (xidmetin  gosterilmesinin)  ve  tochizatmin
moahdudlagdirilmasi ve ya qarsismin alinmas ile slagadar razilagmasi;

e Bazarm boliisdiiriilmesi kimi giymatlendirilen iki ve ya daha ¢ox raqib teserriifat
subyektinin 6z aralarmnda biri-birinin miigterilerini ve ya potensial miisterilorini
colb etmamoak haqda razilasmasi (miistorilorin bdoliisdiiriilmasi) va/ve ya
amtosnin (xidmetin) satisinin orazi prinsipi tizre aparilmasi haqda razilasmasi
(orazi bolgiisti);

e Kollektiv boykot adlandirilan iki ve ya daha ¢ox teserriifat subyektinin, yeni
rogqib  sirketlerin  miivafiq emtos  (xidmet) bazarma  girmesinin
moahdudlagdirilmasi, ve onunla isgiizar alagelerden imtina (boykot) edilmesina
dair miiqavilesi;

e Tender (miisabige) sovdslesmasi (daleduzlugu) adlanan, miisyyen bir sirkestin
tenderde qalib golmoesi moagqsadils, diger sirket (ve ya sirkatlor) arasinda
tenderde istirak etmemak vo ya tender {i¢lin siini olaraq, daha alverigsiz
(massalon, yiiksok giymat) toklifile ¢ixig etmalari ve bunun miiqgabilinds hemin
tenderin naticesinden ve ya golocokds bagsqa tenderlerdon menfest oldo
etmolorini nezerdo tutan gizli sazis.

Avropa Birliyinin yaranmasina dair Roma sazisinin indiki 101-ci maddasi
tosorriifat subyektlori arasindaki miioyyon név miiqavilelori gadagan edir. Bu
clir miinasibotloro ilk névbado miivafiq emtoo bazarinda digor tosorriifat
subyektlorinin faaliyyotine va istehlakg¢ilarin se¢imine miixtolif vasitalorls
(giymat, keytiyyat, bazarlarin arazi,istehsal hocmi, istehlak¢t qruplar: va sair
tizro bolgtisii) birbasa monfi tosir gostoron geyri-qanuni razilagsmalar aiddir.
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Al ¢orgivesinde azad rogabot miihitinin ve ganunvericiliyinin
pozulmasina goro qadagan edilon vo coza totbiq edilmasi nozordos tutulan hal
vo hoarakeatlarin tesnifati 101-ci maddaenin 1-ci hissasinin dispozisiyasinda
asagidaki kimi verilmisdir:

a) alis va ya satis va yaxud digor ticarat sartlaring birbasa va ya dolayi vasitalarlo giymoat
miiayyanlasdirmak;

b) istehsal, bazarlar, texniki inkisaf va ya investisiyani mohdudlasdirmaq va ya nozaratda
saxlamag;

c) bazarlari va ya tachizat monbalarini boliisdiirmak;

d) eyni ciir miigavilalora miixtalif sortlor tatbiq etmokls, digor ticarat partnyorlarina
alverissiz raqabat saraitiyaratmag;

e) partnyorlarla xarakterina gora va ya ticarat tacriibasina miivafiq olaraq bu miiqavilalarin
predmeti ila bagli olmayan slava Ghdaliklorin gobulunu sartlondiran miigavilalarin
baglanmasi.>

Ancaq yadda saxlamaq lazimdir ki, he¢ do biitlin {ifigi razilasmalar geyri-
ganuni vo raqgabeati moahdudlasdiran deyil. Mahz bu ciir hallar1 nazars
alinaragq, Roma Sazisinin 101-cimaddasinin 1-ci hissasinin dispozisiyasinin
tosiri altina diisen bir ¢ox miigavilalar ti¢tin hoamin maddanin 3-cii hissasinda
istisnalar da nozordo tutur. Belo ki, “amtaa istehsalina, mohsullarin
catdirilmasimn (yayrlmasimn) yaxsilasmasina, texniki va igtisadi inkisafa
va ya istehlakciya keyfiyyatli va daha ucuz qiymata mal (xidmat) alda etmaya
soraityaradan:

a) sadalanan maqsadlara catmaq iiciin, miiassisalara zaruri olmayan kartel
mahdudiyyatlari tatbiq etmayan va

b) miiassisalara miiayyon mohsullarim  (xidmatlarin) ahamiyyatli  hissasini
raqabatdan qorumagq imkani vermayan,

- miiassisalar arasinda istanilon miiqavila va ya miiqavilalar kateqoriyasina,

- miiassisa birliklari tarafindan qabul edilmis istanilon qarar va ya qorarlar
kateqoriyasina va

- istanilan raqabat siyasati va ya bu ciir siyasatin miixtalif formalarma”, 101-
ci maddenin 3-cii bandine ssasen, bu maddenin 1-ci bandinds gosterilen
qadagalardan istisnalar tetbiq edilir. Yoni, 101-ci maddenin 3-cii bandinda
gostarilen hallar olduqda, miiassisaler (onlar arasinda miiqavileler) homin
maddanin 1-ci bandinde gosterilon qadagalardan azad edilir.®

I1. Ufiiqi sazislare dair konsepsiyalar
Raqib tesarriifat subyektlorinin birge vo razilagdirilmig horakatlorinin vo
ya hokmran movgeyds olan miisssisonin miioyyen ciir zahiron (formal)

5 Consolidated version of the Treaty on the Functioning of the European Union - Protocols -
Annexes - Declarations annexed to the Final Act of the Intergovernmental Conference
which adopted the Treaty of Lisbon: http://eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX:12012E/TXT&from=EN (son baxis 9 dek. 2015)

¢ Treaty on Establishing the European Community (Consolidated Version), para. 2, Article
101 (Rome 1957)
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gadagan olunmus davranis niimayis etdirmasinin iqtisadi vo miivafiq amtas
bazarinda ragabat miihitine tesiri vo ya geyri-qanuni vo gosdan edilmasi ilo
olagodarelmi  fikirlords, inkisaf etmis  Olkalorin  oksariyyetinin
ganunvericiliyinde va tocriibasinds asaslandirilmis iki yanasma nazords
tutulmusdur. Elmi odobiyyatda bu amillordon asili olaraq yaranan
vaziyyatlori “6z-6ziine” (latinca - “per se”) vo “sobablor qaydast” (ingilisca -
“rule of reason”) asasinda pozuntular adlandirilir vo getdikca aksar iiftigi vo
saquli saziglorin giymoatlondirilmasinds onlara daha ¢ox yer verilir.

“Qz-6ziind” pozuntuqaydasi—pozuntunun miivafiq bazara faktiki tesirlari
vo ya onu edan tasarriifat subyektlorinin niyystlori hagda miifessal aragdirma
aparilmasini tolob etmir. Tosorriifat subyektinin “6z-6zlino” pozuntuya yol
vermis hesab edilmoasi {iglin onlar torsfindon yalmiz miisyyen nov
davranislara yol vermasi kifayotdir.

Bu gayda tam (birmenali) olarag, davranisin roaqgabet (antiinhisar)
qanunvericiliyini pozdugunu noazords tutur vo osason iqtisadi baximdan
doyoarli naticosi olmayan vo rogabato shomiyyotli zoror vuran miioyyon nov
mohdudiyyatlors totbiq olunur. Uzun illar alds edilmis tocriiba gostorir ki,
ragiblar arasinda miiayyen noév miiqavilalor roqabat miihiti ve istehlakgilar
{iglin o goder zararlidir ki, bu ciir davraniglar tam qadagan edilmalidir. “Oz-
6ziind” pozuntu hesab edilon davraniglara tosorriifat subyektlorinin hor
hansi bir tosorriifat subyektini qrup halinda boykot etmosi, giymot
sovdogorliyi, tender doaloduzlugu (sévdogerliyi), miigavilo predmeti olan
amtaayo birbasa doxli olmayan slave malin macburi sort kimi asas mala
gosularaq satilmasi, bazarlarin arazi, omtos vo istehlakgilar tizra boliinmasi
kimi harakatlari bariz misal olabilar.

Qeyd etmok lazimdir ki, raqabet (antiinhisar) ganunvericiliyino asason bu
ciir davraniglarin “6z-6ziine” ganun pozuntusu hesab edilmasi ti¢lin har
hansi miigavilonin olmasi tolob olunur. Anlayisina goro “miigavils” bir
nofordon artiq soxsin birgo horokotini tolob etdiyindon, birtoraofli (tok)
miistaqil biznes gorari miigavile formasina olan talobi dogrultmur. Homginin,
miiqavils yalniz xtisusi bir formada olmaya, sonadlo tosdiq edils, sifahi
miibadilo oluna ve ya hotta davranisdan ¢ixis edarok do meydana golo
bilor (masalon, roqgiblor arasinda miitomadi gortislorin ardinca dorhal birgs
(eyni ciir) davranigin bas vermosi).” “Sabablor gqaydasi” prinsipine asason ise
formal olaraq bas vermis pozuntunun miivafiq amtas (xidmat, is) bazarinda
rogabatin garsisinin alinmas: vo ya roqgabote tokan vermosi ilo slagodar
sortlorin macmusu miisyyanlasdirilir. “Oz- 6ziind” pozuntu vaziyyatinden
forgli olarag, burada niyyst ve motiv golocok naticalarinin prognozlag-
dirilmasina miivafiqdir. “Sebeblor gaydasi” totbiq edilon hallarda ganun
pozuntusunun vaziyyoti miiayyonlagdirilorkon miivafiq bazarin strukturu,

7 Washington State, Office of the Attorney General, Guide to antitrust laws:
http://www .atg.wa.gov/guide-antitrust-laws (son baxis 9 dek. 2015)
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spesifik xtisusiyyoatlori vo sahibkarliq miihitine hartorafli, real vo miimkiin
tosirlori, pozuntunun tarixi, iqtisadi, sosial, hiiquqi vo sair aspektlori nazaras
alinir. Ogor arasdirilan davranis (emsal) yalniz birtarafli manfoat aldo etmak
magsadile bazarada ragabatin zsiflodilmasina yonalmisdirss, bu sababsiz va
cozalandirilmali olan ganun pozuntusu hesab edilir. ©ks halda bu ciir
miiqavilalars icaze verilir.

“Oz-6ziina” pozuntu hesab edilon hallardan (davraniglardan) forqli olaragq,
“sabablar qaydast” totbiq edilon hiiquq pozuntularinda tesarriifat subyektlari
arasinda miiqavilonin rogabato vo istehlak¢rya tosiri tam aydin deyil vo
miiqavile raqabate zidd, ragabat yoniimlii vo ragabat miihitine tasirsiz ola
bilor. Bu yanagsmaya asason, davranis (sovds) ya geyri-ganunidir vo “6z-
0ziine” pozuntulardan daha genis giymoatlondirms talob etmir ya da davranis
“sobablor qaydast” kimi taninan yanagmaya asason giymoatlondirilmali vo hal
tizra zararin vo faydanin tam nazars alinmasi vo balanslagdirilmas: hoayata
kegirilmolidir. ©gor mohkomo (konkret igo baxan organ — E.Q) mioayyon
etso ki, miigavilonin zarari faydasindan daha ¢oxdur onda bu hal ticaratin
(sahibkarliq fealiyyatinin) geyri-qanuni mahdurlasdirilmasi hesab edilir.?

“Soboblor gaydasi’na asaslanan yanasmadan ilk dofe 1911-ci ilds
“Standard Oil” isi (12 ildon artiq davam etmisdir) ilo slagedar, sirketin
foaliyyotini giymotlondirmak diglin ABS Ali moahkomasinin asagt
mohkamanin goararini tosdiglomakls yaratdig1 presedentds istifads edilmasi
geyd olunur. Homin vaxt bu gaydanin necs totbiq edilmasi hagda alimizds
sohih siibutlar olmasina baxmayaraq, mshkomoanin hakimi Uaytin bu ciir
davraniglarin giymoatlondirilmasi ti¢lin “sobablor qaydasi”’nda yanagmadan
istifade edilmasinin lazim oldugunu tosdiq etmisdir.’

“Sobablar gaydasi”’nin totbiq dairasi genis olmagla, ¢ox sayda isglizar
miiqavilaloro samil edilir. Bu ciir miiqavilelora misal kimi hokmran
sahibkarliq subyekti (vo ya sirkatlorin qrupu) torafinden tohcizat zancirinds
mohdudiyyatlor, tohcizat zancirinds ayri-seckilik, miioyyon amtaays satict
torofindon ekskluziv yanasma (davranis, toklif) nazorde tutan hallar
gostormoak olar.

ITI. Kartellarls miibarizs
Avropa Ittifaqi son iyirmi ilds kartello miibarizani prioritet bir masals kimi
qarstya qoymusdur. Bu sahads foliyyst dinamikasini xronoloji ardicilligla
izladikds gortirtik ki, ilbail agkar olunan kartel pozuntularinin say1 ve bu ciir
ganun pozuntularina gora totbiq edilon sanksiyalarin hacmi getdikcs artir.
Barasinda sanksiya gorari gobul edilmis sirkatlorin Avropa Komissiyasinin
gorarint miibahisslondirmoak hiiquqlart vardir. Lakin, Avropa ©Odalat

® Yeno orada
* Apmenrano /. AHTUTpaCT NPOTHB KOHKYpeHIun. ss. 119 — 120, 431 (Ilep. c anra.
A Kypsesa. M. 1PV ICBH», 2005)
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Mbhkomasi vo Birinci Instansiya Mahkomasinin tocriibasine nazor saldiqda
moalum olur ki, bu clir appelyasiya sikayotinin tamin olunmasina nail olmaq
¢ox g¢otindir. Bir gayda olaragq, mohkomo corimalori logv etmir vo ya
Komissiya torofindon totbiq edilmis sanksiyalarin kicik hacmds
azaldilmasina nail olunmasi bu sahads iddia torafi tigiin ugurlu bir mahkama
isi hesab edilir. Bunun sobabi kartel arasdirmasi vo siibutetmoa prosessinin
(faktlar vo dalillorin toplanmasi vo analizi, hiiquqi va igtisadi tohlillar vo sair)
coxsaxali, ¢atin vo asasli olmasi vo Komissiyada gorar gebul edilonadak
miixtalif marhalalardon kegorak daqgiqlasdirilmasidir.

Avropa Komissiyas: kartello miibarizonin tokmillosdirilmasini daim
miivafiq ganunvericilik bazasinda islahatlarla birgo aparir. Belo ki, 2006-c1
ildo gobul olunmus qaydalara asason Al miigavilesinin 101 vo 102-ci
maddoslorinin pozulmasinda istirak edan sirket avvellor bu ciir hiiquq
pozuntusu toérotmisdirss, ona miinasibotdo corimonin hacmi iki dofoyodok
(nisbatdo 100%) artirithr. ©n ¢otin tohgiqgat islorden biri olan kartelin
agilmasini asanlasdirmaq tiglin komissiya qaydalarda bozi doyisiliklar
aparmigdir. Noticods, kartelin agilmasina gorait yaratmis sovdslogmoanin
istirakgist olan sirkatin hatta, corimadan tam azad olunmasinadak nazards
tutulmusdur.® Son onillikde daha miihiim bir masalo - Avropa Komissiyasi
torafindon toyin olunan corima ovezine zarargokenlora kompensasiya
odonilmosinin tonzimlonmosi do, miizakiro edilmokdoadir. Bu, moasolonin holli
Avropa Ittifagr miqyasinda ayri- ayn sirkatlor vo istehlakgilar {igiin igtisadi
cohatdan daha samarali ve hiiqugi baximdan adalatli olmagla yanasi, Ittifaga
tizv Olkalor va digor diinya olkeloari tiglin milli saviyyads totbigi lazimli olan
bir pesedent olardi. Homginin, prosessual baximdan kartelin agilmasina
maraqli olan taraflarin sayini artirada.

Hazirki qaydaya osason, Avropa Ittifaqr corcivesinde kartel foaliyyeti
(movcudlugu) noticesinde zaror ¢okmis hor hansi miisssiso vo ya
ford kompensasiya almaq tigtin tizv 6lkalarin (milli) mehkomalorine miiraciat
edo bilor. Milli mohkomsalarde hoyata kegirilon prosesual harokatlor vo
miioyyonlosdirilon kompensasiya moblogi Komissiyanin toyin etdiyi
corimadon olavadir (miistoqildir). Zararlo olagodar mohkomonin gorarlar
xoboardaredici (¢okindirici) xarakter dasisa da, onun ssas maqsadi ragabati
mohdudlasdiran hoarokatlors gors, zorargokens ovozin Odonilmesi ve ya
zarars gors kompensasiya hiiququnun qorunmasindan ibaratdir.

Kartellorin vo hokmran movqgedon sui-istifadonin sahibkarliga vo
istehlakgilara ciddi ziyan vurur. Al ganununvericiliyino osason, Al-nin
ragabat ganunvericiliyinin pozulmasindan zarar ¢okmis hor bir soxs tam
kompensasiya htiququna malikdir. Buna baxmayaraq, milli mohkomaolars bu

10 Guidelines for setting fines, Guidelines on the method of setting fines imposed pursuant to
Article 23(2)(a) of Regulation No 1/2003, http://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=URISERV:126118 (son baxis 9 dek. 2015)
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magsadle ¢ox az miiraciatlor olnur. Bu xtiisusan kigik sahibkarlar va
istehlakgilar tiglin ¢otindir. Els buna gora do 2007 — 2013-cii illor arasindaki
dovrdo Komissiya torofindon asgkar edilon pozuntulardan zarorin 6donilmosi
ilo slagedar yalniz 25 faizi {izro miilki qaydada iddia qaldirilmisdir ki, bunlar
da asason boylik sirkatlor torafindon edilmisdir.™

Buna goro ds, antiinhisar ganunvericiliyinin pozulmasi ilo slagadar
doymis zararin 6denilmasi ti¢lin miiraciat prosesinde moévcud c¢otinliklori
aradan qaldirmaq ve gaydalari tokmillosdirmak moagsadile Ai-nin Ragabat
tizro Bas Direktorlugunun toklifi asasinda Komissiya 2013-cti ilin iyul ayinda
24 maddadoan ibarat “Antinhisar Zararlori ils alagadar faaliyyatiizre Direktiv”
gebul etmisdir. “Bu Direktivin matni 17 aprel 2014-cii ildo Avropa Ittifaqinin
Parlamenti vo Surasi arasinda razilagdirilib”!? vo yekun gobulu tiglin Nazirlor
Surasina gondarilmisdir.

Bu Direktive asason:

® zororgoken hem faktiki itkiye, hem do buraxilmismenfeste goro tam
kompensasiya ala biler;

® iddia qaldirmas: {iglin miiddestlerin deaqiq qaydalar1 ve kifayet gader vaxt
miisyyenlasdirilmoekle zarar¢ekmislere daha genis imkanlar tomin edilir;

® molumat veran kartel istirak¢isina qars: miilki gaydada meahkemads iddia
qaldirilarken onlarin mesuliyyetini yiingiillogdiron bezi zemanstlor nezerde
tutulur;

® pozuntunun dolillarls siibut edilmasi Shtoaliyi arizaginin {izerinden gotiirtiliir;

® zororgekenler tiglin miivafiq dsliller daha da al¢atan olur ve maxfi

® molumatlarin lazimi saviyyade qorunmasi temin edilir vo sair.

ABS-in  ragabeat (antitrest) qanunvericiliyi kartel sdvdslogmalarine
miinasibatds daha kaskindir. Bu clir miinasibatlorde siibhalonilon
miiossisolordo axtaris, telefonlarin dinlonilmasi, soxsi kompyuterlorin
yoxlanmasi, stibhali soxslorin dindirilmasi ABS ragabat organlar: torafindon
hoyata kegirilon adi herakatlardir. Son on ilda bir cox Al tizvii dlkalori do ABS-
in bu tacriibosini totbiq etmayo imkan veran miivafiq qaydalar gobul etmiglor.

Cazalarin kaskinliyi ilo da, ABS antitrest sistemi forglonir. Buraya, bdytik
hacmds corimo vo maliyye sanksiyalarinin totbigi, mdiiossiselora va
istehlak¢ilara doymis zorarin odenilmoasi, cavabdeh sirkstlora roqgabat
miihitinds pozulmus tarazlig1 barpa etmak vo saxlamaq magsadile miioyyen
harokatlorin edilmosi (vo ya edilmomasi) ilo bagli miixtolif gostoriglorin
verilmasi vo 6hdaliklarin qoyulmasi, habels miivaftiq hiiquq pozuntusuna yol

1t Alexander Italianer, Introduction, The European Antitrust Review 2015,
http://globalcompetitionreview.com/reviews/62/sections/211/chapters/2460/ (son baxis 9
dek. 2015)

12 Antitrust: Commission proposal for Directive to facilitate damages claims by victims of
antitrust violations — frequently asked questions http://europa.eu/rapid/press-

release. MEMO-14-310_en.htm (son baxis 9 dek. 2015)
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vermis soxslorin (en niifuzlu sirkatlarin rahbarlari vo menecerlari vo hokumat
rosmilari do daxil olmagla) azadligdan mahrum edilmasi kimi coza novlori
daxildir. Problemin ciddiliyini 6éna g¢okerak, “ABS hokumsati 2004-cii ilds
miiossisolora totbiq edilon maksimum corimoni 10 miliyondan 100 miliyon
dollara, hobs cozasini iss 10 ilodak artirdr”.®®

IV. “Leniency” (Giizast) Proqrami

Kartel sovdalogmoalerinin askar edilmasi vo arasdirilmasi isinds, inkisaf
etmis Olkalordsa genis yayilmis “Leniency” (glizoast, ofv) Proqrami xiisusi
ohomiyyoato malikdir. Bu proqramin mahiyyoti, hiiquqi bazasi, totbiqi,
institutsional tominati, Olkalor tizra forgliliyi ve sair, Ozliiylinds genis
miizakiro vo aragdirmalarin mévzusudur. Lakin, gisa olarag, bu program
haqqginda onu demok olar ki, burada, gizli kartel sovdalogmasinin, garsisinin
alimasi, agilmasi, naticesinin aradan qaldirilmasi magsadi ils, vaxtinda bu
hiiquq pozuntusu haqda ragabst orqanina lazimi moalumat vermis homin
kartelin istirakgisi olan sirkatlors miinasibatds coza (esasen corima, maliyya
sanksiyalari, miioyyon horokatlorin edilmasi (vo ya edilmomasi), azadligdan
moahrumetmsa va s) totbiq edilorkan glizastlorin edilmasini nazards tutur.

Hamginin, Giizast Proqrami kartelds istirak etdiklori tiglin miiassise vo ya

soxsloro totbiq edilon cozalarin bu horokstlorini dayandirmalar1 vo
aragdirmaninin  aparilmasinda hiiqug-miihafize organlar1 ilo aktiv
omokdagliq etmoalorinin ovozindo tomin edilon gilizost gaydalarim
miisyyanlasdirir.
Bu gaydalar ilk dofs ABS Odliyye Nazirliyi torafinden 1978-ci ilds gobul
olunmus, 1993-cii ildo iso tokmillosdirildikdon sonra daha da genis totbiq
olunmaga basalmigdir. ABS-in ardinca diinyanin bir sira 6lkalari kartellarin
agkar olunmasinda bu Proqramin somarali faaliyyotini nozore alaraq onun 6z
ganunvericiliklarine uygun modellarini hazirlayib totbiq etmoayo bagladilar.
Avropa Kommisiyast oxsar Giizest Programi modelini ilk dafa 1996-c1 ilds
gobul etso da, onun Al-ya {izv olan dlkalor arasinda daha genis yayilmasi bu
programin 2003-cii ilds islahatindan sonra bagladi. Hazirda demoak olar ki, Al
olkalorinin hamisimin miivafiq ganunvericiliyinde Glizest Programinin
implementasiya olunmus uygun modellari foaliyyat gostorir.

Bu giin antiinhisar (ragabat) siyasatinin miithiim faliyyot sahalorinden biri
kartellorin tohgiqgidir. Bu istigamotde beynslxalq kartellorlo miibariza
miithiim yer tutur. Bu cilir kartellorlo daha somorali miibarize miixtslif
olkalorin bu sahads ganunvericiliyinin tokmillagdirilmasi vo uygunlasdir-
ilmasini zoruri edir. Bu zerurati nazars alaraq, Iqtisadi ©mokdasgliq ve inkisaf
Togkilati (I©IT), Beynolxalq Rogabat Sobokesi (BRS), Avropa Roaqabet
Sobokasi (ARS) kimi bir sira beynalxalq, regional vo ixtisaslagsmis toskilatlar

13 Antitrust Enforcement Priorities And Efforts Towards International Cooperation At The
U.S. Department Of Justice, http://www.justice.gov/atr/speech/antitrust-enforcement-
priorities-and-efforts-towards-international-cooperation-us (son baxis 9 dek. 2015)
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torofindon do Giizast Programinin eyni moagsoadli, mahiyyotco yaxin, lakin
forgli modellari hazirlanmisgdir.

Hoam ABS, ham do Ai-nin kartellarle miibarizeys dair ganunvericiliyi rosmi
arasdirma baslayanadak vo ya sonra lazimi1 malumatlar1 veran miiassisalora
(vo ya soxsloro) miinasibatds cozalarin yiingiillosdirilmasi noazards
tutulmusdur. Ogor slagodar tesoriifat subyektlori (vo ya soxslor) miivafiq
orqanlarin hoale molumati olmadig geyri-qanuni fealiyyat haqda xaber
verdikds cozalar1 daha ytingiil olur ve ya tamamils cozadan azad olunurlar.
ABS-da iso arasdirmani aparan organ tliglin tamamilo yeni olan vo tosortifat
subyektlorino (vo ya soxslora) itttham irali siirmoayo imkan veran shomiyyotli
moalumatlar sonradan toqdim edildikds da cozanin tam glizast (ofv) edilmasi
miimkiindiir. Sonradan toqdim edilon molumatlara miinasibotdo
arasdirmani aparan organ onlarin mahiyysts uygun, arasdirmanin gedisini
surotlondiran, daqiq vo shomiyyaotli olmasini tolob edir. Giizost Programi son
20 ilds diinya olkslari arasinda xiisusils, genis yayilmaga baslamisdir. Son
illor Sorqi Avropa vo Conubi Amerika 6lkaslarinds miivafiq ganunvericilik va
institutsional islahatlar vo gilizost progqraminin totbiqi naticosinds oaldo edilon
miisbot yekunlar bu tocriibanin 6ziinii neco dogrultmasina an yaxs1 misaldir.
Lakin, bu proqramin ytiz faiz effektli vo qlisursuz olmasi demak deyil. Buna
goro do, hor bir dlkenin yerli xtisusiyyotlori nozora alinmagla, sona godor
islonmis gaydalar olmalidir. Oks halda tacriibs bu sistemin ¢ox da, somarali
olmadigini gostorir.

Ragabat sahasinds siyasatin timumi istiqgamatlori 24 oktyabr 1993-cii il
Asqgabad miiqavilssi ilo yaradilmig, Antiinhisar siyaseti lizro dovlstlorarasi
Sura torofinden kordinasiya olunan Miistogil Dovletlor Birliyi (MDB)
olkolarine goldikde iso, burada kartello miibarizoyo dair gostoricilor ya yox,
ya da, cox asag1 saviyyadadir. Son 10 ildo MDB &lkalarinds ragabat miihitinin
saglamlasdirilmas: istiqgamoatds miisyyon irslilayislor edilso ds, bu lazim
olandan vo miiasir gqabaqcil tocriibadan ¢ox uzaqdir. Post-sovet makaninda,
bu giin Avropa lttifaqinin {izvii olan Baltikyan dlkalori bu sahads hiiqugi
vo toskilati islahatlar, ganunvericiliyin vo yeni innovasiyalarin (gilizost
programi da daxil olmagla) totbigi vo kadr hazirligi noticesindo azad
igtisadiyyatin harakatverici amili olan daha ugurlu raqabst miihiti yaratmaga
nail olmuslar. Son illar, Latviya ve Litva respublikalarinin har birinds orta
hesabla har il 5 — 6 real kartel sévdalogmasi agkar olunur.

Notico

ABS vo Al olkalorinin kartellorin aragdirilmasi ilo bagl giizest (afv)
gaydalarini, bu sahads nazori biliklor vo totbiqi tocriibadon goalon faktlar:
nazardan kegirdikds gortiriik ki, bu clir proqramlarin kartellarlo miibarizoda
antiinhisar organlarmin slinds tokmil bir vasito olmasi ti¢lin burada an az1
asagidaki ilkin sartlorin olmasi vacibdir:

e  Qobul edilmis qaydalar potensial arizagini molumat vermaya hovaslondirmoak iiciin
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miimkiin gadar naticalarinin giymoatlondirilmasinda prognozlasdirila bilon vaavtomatik
olmalidir;

e Mbolumat wveronin, kartelds aparici sirkatin  (subyektin) va digar istirakgilarin
sovdalasmada rolu daqiq miiayyanlasdirilmalidir;

e  Mbolumat veranlor ardicilli§a, molumatin ohamiyyating va arasdrmamn miixtalif
marhalalorinda davramslarina gora farqlondirilmalidir;

o [k malumat verana cozalarin boyiik hacmda viingiillasdirilmasi (afvi) hom arasdirma
baslamasinadak, hom da sonrak: vaxta verdiyi malumat iiciin tamin olunmalidir;

e Cozalarin gismon yiingiillosdirilmasi (afvi) istintaga sonradan miiraciat edarak kifayat
gadar dayarli malumat veranlara do tomin edilmolidir;

e Giizast (3fv) tadbirlari sirkatlarla yanas: saxslara do samiledilmolidir;

e Mbolumat veran tasarriifat subyektlorina vurulmug zararin 0denilmasi ilo slagadar §zal
iddialardan (talablardon) miidafia olunmalidir;

e Mbolumat veranin saxsiyyati miimkiin gadar gizlisaxlanmalidir;

e Mbolumat veranlarin, xiisuson fordlorin miikafatlandirilmas: da nazarda tutulmalidir.
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Iham Ziilfiigarlt*

Raqgabat hiiququ:
Hokmran movqgedan sui-istifada

Annotasiya

Mbogalads acig bazar igtisadiyyatimin ohamiyyatli hiiqug saholorindon olan  raqabat
hiiqugunda hokmran movqe anlayisi, onun miiayyon edilmoasi meyarlart va ondan sui-
istifads hallart yer almisdir. Hokmran movge, ondan sui-istifada, hokmran mévgeyi
miiayyan edan meyarlar, raqabat miihitini pozan digar hallar beynalxalg praktikann,
miixtalif 6lkalarin, o ciimladon Azarbaycanmn ragabat hiiququ sahasinda nazards tutulan
normalarin va Avropa Komissiyastmin vermis oldugu gorarlarm timsalinda tohlil
edilmisdir.

Abstract

The article is dicussing the definition of dominant position, criteria to determine it and abuse
of it in competition law, which is one of the most important field of law in open marketing
business. Dominant position, abuse of it, criteria of determining dominant position and
cases, which break the atmosphere of competition, are analyzed in the example of
international practice, legal norms of Azerbaijan Republic and other countries, decisions of
Commission of European Communities.

Giris

lassik igtisadiyyat nazariyyosine asasan bazar iqtisadiyyatinin asas

subyektlori hesab edilon tosorriifat subyektlorinin moagsadi on

yliksok monfoat aldo etmokla? yoni: a) on keyfiyyatli mal vo ya
xidmati; b) oan az xarcls istehsal edarak; c) an yiiksak giymate vo maksimum
miqdarda satmagqla rogabet etmokdir. Tam rogabst bazarlarinin miihiim
xiisusiyyotlorindon biri tesarriifat subyektlorinin bazara giris-gixislarinin
sorbast olmasidir. Bu xiisusiyyot tomin edilon sorbast rogabat miihitinda
biitiin tosarriifat subyektlorinin 6z magsadlarini reallasdirmaqdan otrii bir-
birilo rogabatds yeni tisul vo texnologiyalar totbiq etmoasini, 6z istehsalat
xarclorini minimuma endirmays ¢aligsmasini zaruri edir vo iqtisadi maqgsad
olan mohdud resurslardan somorali istifado edilmosino nail olunur, bu da
dovlatin igtisadiyyatini timumi halda inkisafa aparur.

Uzun miiddstdir ki, biitiin diinyada totbiq edilon bu sistemin zamanla
hiiqugi tenzimlonmoayo ehtiyact olan problemlari {ize ¢ixmigdir. Bels ki, bazon
tosarriifat subyektlori an yiliksok manfoati slde etmoak magsadlerine bir-
birlarile ragabat aparmaqgla ¢atmaq avezing, raqabsti mahdudlagdiraraq, ya
da tamamilo aradan qaldiraraq, kartellosmo vo ya inhisarlagsma vasitosils
catmaq arzusunda olurlar. Natico olaragsa, hadaflonan iqgtisadi inkisafin
tomin edilmasindo ¢otinliklor yaranir. Bu sobabls bazar iqtisadiyyati sistemini
totbiq edon &lkalor bazardaki rogabat miihitini qorumaq mogsadils
ganunvericilik normalari islayib hazirlamislar. Amerika Birlogmis Statlarinda

* Baki Dovlot Universiteti Hiiquq fakiiltesi, 4-cii kurs, 1418A qrup telobasi
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(ABYS) trest oleyhina! 1890-c1 ilds gobul edilon “Sherman Act”, 1914-cii ilds
“Clayton Act”,? 1957-ci il Avropa Iqgtisadi Birliyinin (AIB) qurucu miigavilosi
olan “Roma miigavilesi”,? Ingiltarads 1973-cii ilds gobul edilon “Fair Trade
Act”* kimi gqanunlarda nazards tutulan raqabst qaydalari, bazar iqgtisadiy-
yatinda yaranan problemlorin aradan galdirilmasina destok mahiyyotli
gaydalar olmagla yanast roqabst miihitinin qorunmasina vo bazar iqgtisadi
mexanizminin diizgiin iglomasine xidmat edir.

Azarbaycan Respublikasinda ragabat hiiququnun zsif inkisaf etmasi planh
igtisadiyyatin hakim oldugu SSRi dévlatinin torkibinds uzun miiddat
galmasindan irali galir. Bazar iqtisadiyyatinda rogabat miihitinin qorunmasi
ilo bagl hazirki ganunvericilik normalarinda - AR Konstitusiyasinda,
“Antiinhisar foaliyyati haqqinda”, “Tabii inshisarlar haqqinda”, “Haqgsiz
rogqabat haqqinda”, “Istehlakgilarin hiiquglarinin gorunmasi haqgqmnda”
ganunlarda vo diger normativ aktlarda, eloco da hiiquq adebiyyatlarinda
rogabat hiiququ ils bagli tam formalasmamis, sistemsiz qaydalar, fikirlor
movcuddur.

Ragabat hiiququ sahasinds aparilan tadgigatlarda iqtisadi nazariyyalerin
son dovrlarde aktuallig1 daha da artmisdir. Belo movzular igarisinds ragabat
hiiququ tonzimlomolorindo morkez movqgeyo sahib olan tosorriifat
subyektlorinin bazar giictli, bazara giris maneolori, geri qaytarilmayan xorc
tez-tez igladilon ifadalordir. Ragabat hiiququnun asas magsadi bu elementlori
oziindo ehtiva edon sistemlordo rogabotin yaranmasi vo maneoasiz islomosi
tiglin olverigli soraitin yaradilmasidir. Bunun tiglin bazara giris-¢ixis
maneslorinin vaxtinda miisyysan edilmasine ve garsisinin alinmasina
istigamatlonmis tadbirlor gérmak baslica vazifadir.

Ragabat miihitinin pozulmas: hallarindan biri kimi bazarda omtoalarin
todaviiliine ohamiyyatli tasir eds bilon bazar subyektlorinin 6z
movgelarindon sui-istifadasi ¢ixis edir. Belo pozulma hokmran mévgedan

! The Antitrust Laws, FTC, https://www.ftc.gov/9tips-advice/competition-guidance/guide-
antitrust-laws/antitrust-laws (son baxis 17 noy. 2015)

Sherman Act 1890, ABS-da trest sleyhins (yoni anti-monopoliya) gebul olunmus ilk
ganundur. Trest (monopoliya) yaratmaq ve bu maqsadls gizli sévdealogmaye girmekle azad
ticaratin aparilmasimi engollomsk cinayat hesab edilmisgdir.

2 The Clayton Act works with the Sherman Act to improve business practices,
http://www.antitrustlaws.org/Clayton-Act.html (son baxig 17 noy. 2015)

ABS-da Serman aktin1 bir gader yumsaldan ve raqabeti boytik 6lglide mehdudlagdiran
cohdleri gadagan edon qanundur. Bazardak: timumi mahsulun asas hissasini istehsal edon
tosarriifat subyektlorinin inkigafinin nezarst altina alimmasi meqgsedils gebul edilmisdir.

31957-ci ilde Almaniya, Fransa, italiya, Belcika, Niderland ve Liiksemburq torafinden
insanlarm, amteanin, xidmsat ve kapitalin sarbast harekatine mane olan biitiin maneslarin
lagvi barade baglannus beynalxalq miigavils.

4 Fair Trading Act 1973, chapter 41, http://www.legislation.gov.uk/ukpga/1973/41 (son baxis
17 noy. 2015) Ingilterade 1973-cii ilde gobul edilmis va istehlakgilarin hiiquglarimn

gorunmasina yonalmisdir.
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sui-istifado adlanir. Magalodo hékmran mévgedon sui-istifado naticosinda
yaranan problemlordon vo onlarin hallinde hanst metodlarin tesirli
olmasindan sohbat agilacagq.

I. Hokmran mdvqe anlayisi va

onun miiayyan edilma meyarlar

A. Hokmran Mévqe anlayisi

“Antiinhisar ~ foaliyyati haqqinda”  Azorbaycan  Respublikasinin
Qanununda® hékmran md&vqge anlayist “tosorriifat subyektinin 6z iqtisadi
potensialinin iistiinliiylino asaslanaraq ragabate hoalledici tosir gdstormaya
imkan veran vo bununla da bazarin diger istirak¢ilarinin bazara daxil
olmasin1 ¢otinlosdiron miistosna voziyyoti” kimi giymotlondirilib. Eyni
zamanda bazar pay1 35%-dan ve ya qanunvericiliklo miisyyon olunmus digor
haddan® ¢ox olan tosarriifat subyekti hokmran mévqge tutmus hesab edilir.

Omtoo bazarinda heg bir raqgibin olmadigl, resurslarin slds edilmasi,
mallarin (islorin, xidmatlarin) satilmaq imkanlarinin mahdud oldugu, bazara
girisdo manealorin, gilizastlorin vo ya bagga sobablorin moévcudlugundan
digor subyektlorin bazara daxil olmasina cotinliklor yarandigina goro
miioyyon tosorriifat subyektinin  (subyektlorinin)  tosirli = roqabatlo
qarstlasmadigr soraitde miivafiq emtes bazarinda amtoslorin todaviiliiniin
imumi qaydalarina (sortlorine) holledici tosir gostora bildiyi miistosna
voziyyot hokmran movge hesab edilir” Bu anlayis rogabat moacollosi
layihasina olave edilon 17.1-ci maddods nazards tutulmusdur.

Hokmran mévgeda hesab edils bilmasi {igiin tosarriifat subyekti 6zbagina
horakat etmoklo miistaqil sokildo bazari idars etmolidir. Bu vaziyyat
inhisar¢iliq kimi basa diigiilmamalidir. Har no godar inhisargiliga oxsasa da
hékmran mévge ilo inhisarciliq forgli anlayislardir. inhisarciliqda bazarda
yalniz bir tosorriifat subyekti foaliyyot gostorir va tobii olaraq o, hokmran
movgeds hesab edilir. Inhisar¢ihigin  olmadigi birden ¢ox tesorriifat
subyektinin faaliyyot gostordiyi bazarlarda da hokmran movgeds olma
voziyyoti moévcud olur. Bir digor anlayis iso bazarda lider voziyyotdos
olmaqdir. Bu anlayis da hokmran mévgedan forglondirilmslidir. Bazarda
lider olan tasorriifat subyekti adoton bazarda faaliyyst gostoron diger
subyektlorin faaliyyotini nazors alaraq haroket etdiyinden bazar sortlarini
miistaqil olaraq miiayyen etmoak igtidarinda olmur. Halbuki hokmran mévqge
miisyyan bazardaki bir vo ya birdan ¢ox tesarriifat subyektinin ragiblorinden

5 Antiinhisar fealiyyati hagqinda Azarbaycan Respublikasmin Qanunu, 4 Mart, 1993, 4-cii
maddas

¢ Eldar Qocayev, Antiinhisar (Reqabet) Qanunvericiliyinin Miiqayissli Tahlili (26 yanvar,
2013) “Bank, siorta, lizing, geyri-hokiimat tagaiid fondlar1 xidmoatlori bazarmda maliyya
tasisatlarinm payr 25%-dan cox olduqda, qiymatli kagizlar bazarmda giymotli kagizlar: idarsedanin
pay1 10%-dan cox oldugda”

7 Yena orada
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vo misgtarilorindan asili olmadan miistoqil harokat edarak giymat, talab,

toklif, istehsal miqdar1 kimi iqtisadi parametrlori miisyyonloagdire bilma

igtidaridur.

Avropa Komissiyast United Brands® isi ilo bagh ¢ixardig1 gerarinda hokmran

movge sayila bilon vaziyyeti miisayyon etmigdir. Qararda “raqgiblarindaen,
miistorilorindon, mal gonderanlorinden veo istehlak¢illarindan shamiyyetli
doracads miistaqil olan miivafiq bazardaki effektiv roagabetin davam
etmasina manes térads bilon iqtisadi giice sahib tosorriifat subyektlorinin”
movgeyi hakim movqge hesab edilir. Tiirk ganunvericiliyinde? hokmran
movgeyo “miiayyon bazarda bir vo ya daha artiq tosorriifat subyektinin,
ragiblarindan vo istehlakgilarindan miistaqil olaraq giymeat, toklif, istehsalat,
bazara ¢ixarilan mal miqdar1 kimi iqtisadi parametrlori miisyyon etms
glicii” kimi anlayis verilmisdir.

Umumilikde miivafiq bazarda har hansi bir tosarriifat subyektinin hakim
movqge vaziyyotindo olub-olmamasinin diizgiin toyin edilmoesi hakim
movgenin miioyyan edilmo Olglisii olan meyarlarin tahlili naticesinds hall
olunur. ilk olaraq miivafiq bazarin miisyyen edilmasi vacibdir. Bununla bagh
Avropa Komissiyasinin Continental Can' isi tizra ¢ixardig1 goerarinda, hakim
movgenin yalniz miisyyon bir bazarda mévcud olmasini vo bu bazarin tayin
edilmasinin vacibliyi vurgulanmisdir.

Hokmran moévgenin miisyyon edilmo meyarlarina ke¢moazdon oavvel
bazara giris maneolori, texnoloji tistiinliik, oqli miilkiyyot vo patent hiiquqlar,
yliksak investisiya xorci, tosorriifat subyektinin moévcud olan lakin istifads
edilmayan istehsalat hacmi (istehsal potensiali) kimi anlayiglara toxunmaq
yerindo olardi. Sadalanan bu anlayiglar rogabat hiiququnda hoékmran
movgenin miiayyan edilmasi ilo six bagl olub, onun sorhadlarinin daha
diizgiin toyin edilmasina sarait yaradir.

(@) Bazara giris manealori - bazara giris maneslori tarif normalar,
normadan kenar tonzimlomalor vo digor inzibati tenzimlomalorden
yaranan beynolxalq ticaratin normal inkisafina tosir gdstoran miixtalif
siyasi vo hliquqi todbirlari ifado edir. Belo manealarin osas xiisusiyyoti
miivoqqoti xarakter daggtmamalaridir. Bazara girisdo manealar yaradan
todbirlor Umumdiinya Ticarat Togkilati (UTT)/Tariflor va Ticarat {izro

® Judgment of the Court of 14 February 1978, United Brands Company and United Brands
Continental BV v Commission of the European Communities, Chiquita Bananas, Case 27/76,
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:61976CJ0027 &from=EN
(son baxis 22 noy. 2015)

° 4054 sayh Rekabetin Korunmas: Kanunu, madde 3

10 Judgment of the Court of 21 February 1973, Europembalage Corporation and Continental
Can Company Inc. v Commission of the European Communities, Case 6-72, http://eur-

lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:61972CJ0006&from=EN (son baxis
23 noy. 2015)
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Bas Sazis (GATT) kimi ¢oxtorafli, regional va ya digar ikitorofli ticarot
miiqavilalarinda nazards tutulan qaydalara zidd tadbirlardir.

(b) Texnoloji iistiinliik, aqli miilkiyyat va patent hiiquqlari - bazarda
movcud olan bir tosarriifat subyektinin texnologiya cohatdon digor
subyektlorden rogabat olunmayacaq saviyyada iistiinliiytiniin olmasi,
hamginin faydali model/patent kimi ganuni inhisar hiiququ yaradan
aqli miilkiyyst hiiquglarinin bir ¢oxuna sahib olmasi bazara yeni
subyektlorin girisindo ¢otinlik yarada bilor. Bu masoalo ilo bagli Avropa
Komissiyast Michelin!' vo Tetra Pak' islori {izro verdiyi gerarinda
avtomobil sini istehsali vo maye gidalarin gablasdirilmasinda istifads
edilon sistemi ytiksok texnologiya kimi giymotlondirdiyindon bazara
giris maneasi hesab etmigdir. Antiinhisar foaliyyati hagqinda ganun
patent-lisenziya inhisarcgiliginin 5 sortini miioyyon etmisdir. Bu sortlor'®
miivafiq emtes bazarinda patent vo lisenziyalar tizerinds inhisar
hiiququndan sui-istifade edon idarsetmo orqganlarmin vo tosorriifat
subyektlorinin = geyri-qanuni faaliyyotini sociyyolondirir. Lakin
ganunda oqli miilkiyyat hiiquglar: ilo bagh he¢ bir norma nozoardo
tutulmamisdir. ©qli miilkiyyst hiiquglart miitlaq hiiquglardir veo 6z
sahibino miioyyon miiddot arzinds oqgli moahsulu ilo bagl yalniz ona
moxsus olan miioyyon maddi vo monovi hiiquglarin tominini
sortlondirir. ©qli miilkiyyat hiiquglarmnin yaratdigi belo inhisarg
xiisusiyyot naticasinds homin hiiquglara sahib olan soxs hiiquglarin
aid oldugu saho tlizro basqalarinin bu hiiquglarin mazmununu togkil
edon patentdon, faydali modeldoan, senaye niimunalsrinden vo ya
asarlordan istifada etmasini mahdudlasdira bilar.

(c) Bazara girisda yiiksak investisiya - bazara giris liglin ¢ox yiiksok
investisiya xarcinin taleb olundugu bazarlarda tesarriifat subyektinin
hékmran moévqgeds sayila bilmasi ti¢lin nisboton daha asag1 bazar
payma (35%-40% kimi)* sahib olan, lakin mensub oldugu qrup

1 Judgment of the Court of 9 November 1983 http://eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX:61981CJ0322&from=EN (son baxis 24 noyabr 2015)

12 Judgment of the Court of First Instance (Second Chamber) of 6 October 1994 — http://eur-
lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:61991T]J0083&from=EN (son

baxig 24 noy. 2015)

13 Antiinhisar faaliyysti haqqinda Azerbaycan Respublikasinin Qanunu, Baki, 4 Mart 1993,
12-ci madde “Bu sartlara patent sahibinin ondan istifads etmamasi va bu patenta lisenziya
vermoakdon asassiz imtina etmoasi, lisenziya alarmn texniki siyasatinin mohdudlasdirilmast,
lisenziyalasdirilmis texnologiyann lisenziya alan torafindon monimsanilmoasinin
mohdudlasdirilmast, lisenziya alamn kommersiya faaliyyatinin maohdudlasdirilmasy, lisenziya sahibi
tarafindan lisenziya satilarkan onun hagqunin odonilmasi rejiminin sartlogdirilmasi daxildir”

14 Qocayev, “Qabagcil beynalxalg tacriiba yalniz konkret bazar payum 35% kimi asagt bir haddi
hékmranhy iiciin kifayat saymuir. Bununla yanagst bazara daxil olma va ya faaliyyatin
genislondirmasinds manealar, habela digar avazedici mahsullar va ya xidmotlorin yaximhgmin va s.

miiqayisali tahlillari da ohata edilmoalidir”
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baximindan ciddi maliyye tstiinliiyli olan tesarriifat subyektlorinin
hokmran moévqeds olduglar: gebul edils bilor.'®

(d) Istehsal potensial - miivafiq bazarda hakim mévgeds olub-olmadig:
miioyyonlosdirilmoyo calisilan  tosorriifat subyektinin istehsal
potensialinin boylikliiyli bazara giris olde etmoyo ¢alisgan yeni
subyektlor ti¢lin manea olub, bazara girisde ¢otinlik torods bilor.1
Bununla bagli Avropa ©Odalot Mohkomoasinin daha ovval qeyd
etdiyimiz Hoffmann La Roche isindo Roche-in biitiin diinyadak:
vitamin tolobini tomin eda bilon istehsal potensialina sahib olmasini
mohkama yiiksak bazar payina sahib olma, yoni hokmran mévqge kimi
gobul etmisdir.

B. Hokmran Movqenin miisyyon edilma meyarlar::

“Antiinhisar faaliyysti haqqinda” Qanun hoékmran movgeni hansi
meyarlar nozors alinmagla vo ya sirf hansi ¢arcivodos tosorriifat subyektinin
bazarda hokmran movgeds olub-olmamasini miioyyonlosdirmak tiglin
norma nozords tutmamigdir. Yalniz miioyyon hallara toxunmagla bazarda
hansi harakat ve ya hoarakatlorin inhisargiliq yaradan faaliyyst hesab
edilmasini gostormisdir. Beynalxalq tacriibads hokmran mévgenin miiayyesn
edilmo meyarlar1 vardir ki, bu meyarlarin tohlili tosorriifat subyektinin
miivafiq bazarda hokmran movqgeds olub-olmamasini aydinlasdirmaga
imkan verir. Bels bir tanzimloms metodunun Azarbaycan Ragabat Hiiququ
tictin do miiayyan edilmasi arzuedilondir.

1. Bazar payi, miistaqillik va iqtisadi giic

Hoékmran moévgenin miioyyonlosdirilmasindo osas olan baslica meyar
tosarriifat subyektinin miivaftiq bazardak: payidir. Hatta bozi hallarda sadaca
“pay” meyari diger meyarlar nazars alinmadan hokmranligin toyininds osas
gotirile bilir. Bu moasaloya tipik misal kimi miivafiq bazarda inhisargi
movqeds foaliyyot gostaran tosarriifat subyektlorini gdstormak olar. Avropa
qanunvericiliyi inhisargiligla yanasi ¢ox yiiksok bazar pay1 olan tosorriifat
subyektinin, miisyyon edilmis miiddat arzinds davamli vo miistaqil sokilda
gostardiyi faaliyyati hokmran mévgeds olma kimi giymatlandirse ds, yiiksak
payin konkret olaraq na gadar olmasinin dl¢iisiinti vermomisdir. Lakin bazar
payt ¢ox asagi olan tosarriifat subyektinin digor meyarlar nozors alinmadan
bazardaki movgeyinin hokmran movge kimi giymoatlondirilmasi
yolverilmazdir.

Umumilikde beynalxalq tocriibade 50%-in {izorinde olan bazar payi
hékmran movgenin moévcud olmasini gostoron shomiyyotli gostoricidir.
Bununla yanagt 40%-in {izerinds olan bazar paylar1 da tohliikali sarhad

15 Emine Ulasg, Rekabet Hukukunda Hakim Durum ve Hakim Durumdaki Tesebbiisler, s. 35
(Yiiksek Lisans Tezi. Istanbul, 2007)
16 Yeno orada, ss. 35-36
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sayilir. Avropa Komissiyas: yuxarida adi ¢okilon Roche gorarinda miixtalif
vitamin bazarlarindaki 65% bazar payini, Michelin gorarinda 57% bazar
paymi hokmran moévge {i¢lin kifayot saymisdir. Virgin-British Airways" ilo
bagh gorarda iso British Airways-in 39,7% nisboatindo bazar pay1 vo digor
meyarlarin tosiri ilo hokmran mévgeds olmast gobul edilmisdir.

Hoékmran movgeds olub-olmamasi aydinlasdirilan subyektin miitloq
bazar payi ilo yanasi, an yaxin raqib va ya raqiblori ilo olan bazar paylari
arasindaki forgo, yoni nisbi bazar payma da digqget yetirilmalidir. Masoalon,
45% bazar payina sahib bir subyektin hokmran mévgeds olub-olmamasinin,
yoni miistorilorindon vo roqiblorindon miistoqil horokot edib-etmoadiyi
aydinlasdirilarkon bu subyektin on yaxin iki rogibinin bazar paylarinin 18%,
10% olmas1 voziyyoti ilo 35%, 20% olmasi voziyyotindo golinon naticolor
miixtalifdir.

Bazar paymin hesablanmas: zamani miivafiq bazarin toyin edilmasi ¢ox
vacib sortdir. Miivafiq bazar 6zilinds li¢ ciir bazar anlayisini birlogdirir:
a) mal va ya xidmat bazary, b) cografi bazar; c) mévcud zamandaki bazar.

a. Miivafiq mal bazar “istehlakgi torafindon xiisusiyyetlori, giymatlari vao
istifade mogsadlori ovezlesdirilo bilon mshsullardan ibarst bazardir”.
Miivafiq mal bazar1 miiayyonlasdirilorken tolobin vo taklifin avazlogdirils
bilmasi sorti osasdir. Tolobin avoz olunmasi dedikds, miivafiq mal bazarmna
aid olan mohsullarin istehlakg¢ilar torafindon xiisusiyyat, giymot vo
istifadasinde heg¢ bir miixtalifliyin olmamas: vo bu mohsullardan birinin
digorino doyisdirilo bilmoasi basa diistliir.'"® Avropa tocriibesindo tolob
avazlogdirilmasi “garpaz qgiymot elastikliyi” ilo miioayyon edilir. Ogor bir
mohsulun giymatinde meydana golon artimlar istehlakgilar1 shomiyyotli
sayda digor mohsullara yonlondire bilirss bu mohsullar arasinda
avazlagdirmanin miimkiin oldugu gebul edilir vo giymat elastikliyi ytiksok
olan mahsullar eyni mal bazarina' aid olur.

Toklifin avazlagdirilmasi talob avazlagdirilmasi qodar effektli sayilmasa da,
miivafiq mal bazarinin miisyyeanlasdirilmasinda aksar hallarda nazars alinir.
Toklifin ovozlasdirilmasi dedikds, har hansi bir mshsulu istehsal eden
tosarriifat subyektinin qisa zaman arzinds ¢atinlik ¢gokmadon basga mahsulu
da istehsal etma potensialina malik olmas: basa diistiliir. Bu tip mahsullarin
toklif baximindan avozlosdirilmasi miimkiin sayilir vo onlar da eyni mal
bazarina aid olur.

Mal vo ya xidmoat bazarinda tosorriifat subyektinin hokmran moévgeyi
miisyyan edilarkan bir masale do subyektin istehlakg¢ilara togdim etdiyi mal

7 Commission Decision of 14 July 1999 relating to a proceeding under Article 82 of the EC
Treaty (IV/D-2/34.780, Virgin/British Airways), http://eur-lex.europa.cu/legal-
content/EN/TXT/HTML/2uri=CELEX:32000D0074&from=EN, (son baxis 25 noy. 2015)

18 Ulas, s. 42

19 Eyni mal bazar dedikds, bu tip mehsullarin eynicinsli olmasi, ysni her ikisinin eyni bir
mal bazarina aid olmasi basa diisiiliir.
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vo ya xidmotlords se¢im miixtslifliyinin tomin olunmasidir. Miivafiq mal
bazarinda, mosalon, “alkoqollu igkilor bazarinda” hékmran movgeds
olmayan inhisargi sirf “sampan bazar1” baximindan hokmran mdévgeds ola
bilor.

b. Cografi bazar tosorriifat subyektlorinin bazar faaliyyatlorinin
sorhadlaridir. Tasarriifat subyektinin hokmran mévgeds oldugunun isbati
ticlin miivafiq mal bazarinin cografi sorhadlorinin mioyyenlogdirilmasi
vacibdir. Clinki cografi aspektdon har hansi moshdudiyyst qoyulmadan
miivafiq malin ticarat sisteminin biitiin sahalorine aid edilmasi iqtisadi
hagigeatlors zidd oldugu kimi, Rogabast hiiqunun magsadile do bir araya
sigmir. Masalon, zaruri talobat mallar1 bazarindaki giymat ortalamas: demoak
olar ki, Azarbaycanin biitiin yerlorinds eynidir. Lakin qis vaxtt Qubanin ucqar
kandlarinds gar ugqunu va diger fovgelads hallarin yaratdigi problemlor
yollarin bagh qalmas: ve bunun naticasinds shalinin zaruri tolobat mallarini
digor orazilorden (qonsu kondlorden) slde eds bilmomasi homin cografi
bazarda tosorriifat subyektinin hokmran mévqeyini miioyyonlosdiron zaman
nazors alinmalidir.

c. Avropa Igtisadi Birliyinin qurucu miiqavilasi olan Roma miigavilasinda
miivafiq bazarin mal va cografi meyari ilo yanasi zaman (miiddat) meyarinin
oldugu da gobul edilir. Miivafiq bazarin zaman meyar: tohlil edilon mal
bazarinin miixtalif zaman kasiklerinds, ragabat hiiquq gaydalarinda ciddi
forqgliliklor gostormasi halinda ohomiyyot kasb edir. Xiisusilo, fosil
doyisikliyinin vo fovgelade hallarin meydana c¢ixardigr forqli roaqgabet
gaydalar1 bozi mal bazarlarinin homin doévre uygun olaraq ayrica
giymatlondirilmasinae ehtiyac yarada bilor.

Tosorriifat subyektinin iqtisadi glicli hoékmran md&vgenin miioyyon
edilmasinds nozors alman faktorlardandir. iqtisadi giiciin sarhaddi vo onun
astlmast haddi roqgom olaraq gostorils bilmir. Tesarriifat subyektinin igtisadi
glicli onun mansub oldugu 6lkays, sektora gors dayisir.

2. Daimilik

Tasarriifat subyektinin hokmran movgeds sayila bilmasi tigiin tokco bazar
paymin hacmi deyil, eyni zamanda onun bazarda hakimiyyatinin davaml
olmasi sorti do vacib amildir. Miivoqgati hakimlik hokmran mévqgedos olma
kimi giymotlondirilo bilmaz. Bir tosorriifat subyekti tok basina bazara sahib
olsa da, agar bu bazara yeni giriglor miimkiindiirss, belo miivaqqpti vaziyyat,
hokmran movgeds olma kimi gostorilo bilmaz. Daimilik miiddstinin har
hansi konkret haddi mioyyon edilmomisdir. Hokmran moévgeds olma
miiddatinin minimum haddi Avropa igtisadi Birliyi 6lkalarinds 5 il miisyyen
edilmisdir. Miiddatlar konkret isin hallarina uygun olaraq hesablanir.

3. Raqabat Olciisii

Hakim md&vgenin miioyyon edilmosindo sadoco molum tosorriifat
subyektinin deyil, eloco do digor rogib firmalarin bazar payr vo molum
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subyektin bu firmalarla roqabot etmak qgabiliyyoti nozaro alinir. Bazar payinin
hacminin ¢ox olmasi hokmran movge {iglin kifayst etmir, eyni zamanda
bazardaki tosorriifat subyektlorinin 6z aralarindaki roqabot gabiliyyoti
hékmran mévgenin toyininde asas gottirtiliir.

Roaqaboat qabiliyyeoti movcud ragabat qabiliyyati vo potansial ragabat
gabiliyyati olmaqla iki cilir tosniflasdirilir. Movcud roqgabat gabiliyyati
miivafiq bazarin miioyyon edilmoasindo nozers alinmur, sadoco hékmran
movgenin toyin edilmasinds asas meyar rolunu oynayir. Potansial ragabatda
asas shamiyyat kasb edon amil bu ragabstin reallagma ehtimali vo mévcud
rogabato ¢evrilmasi {iglin tolob olunan miiddstdir. Potansial rogabstin
reallasma ehtimali vo reallasma miiddsti aydinlagdirilarken hiiquqi
maneslar, investisiyanin hocmi, paylama vo xidmoat sobokasinin qurulmasi,
marka, uzun miiddatli todariik miqavilolori, xammala ¢atimliligq, qonsu
bazarlardan golon raqabet, diger cografi bazarlardan tomin edilon idxalat
kimi hallar nazars alinmalidur.

II. Sui-istifada anlayis1 vo
sui-istifads hesab edilan hallar

A. Sui-istifads anlayisi

Bazarda tasorriifat subyektinin hkmran mévgeds olmasi hliquqa zidd
hesab edilmir, lakin bu m&vqgedon sui-istifads edorok 6z 6hdsliklorini pozma,
bazardaki moévcud ragabst qaydalarini aradan qaldirmaga calisma, habels
ohomiyyotli doracods manfi yonds dayisdirms vo ya buna cohd etms
subyektin hiiquqgi masuliyystini yaradir.

Hiiqugazidd hesab edilon sui-istifads anlayist olduqca genis vo miicarrad
anlayisdir. Umumi monada, sui-istifads bir horokatin, salahiyyatin yaxud
hiiququn diiriistliik ve axlaq gqaydalarina zidd, basqgalarin: istismar etmok
sokilinde vo ya homin salahiyyatin yaxud hliququn moagsadine, toyinatina
zidd olaraq istifado edilmosidir. Rogabot hiiququ baximindan sui-istifado
hokmran movgeds olan tesarriifat subyektinin raqabeti mahdudlasdiran,
aradan qaldiran vo ya onun qgarsisinin alinmasina yonalan, hagsiz qazanc va
tstlinliik aldo edilmasino sobob olan horokatloridir. Bu tip horokatlorin
edilmasi bazarda foaliyyot gostoron biitlin tosorriifat subyektlorinin deyil
yalniz hékmran moévqgedos olan tosorriifat subyektinin masuliyyotini yaradir.
Bels izah etmok olar ki, hokmran mévgedan sui-istifads edilmasi hokmran
movgeds olan tesarriifat subyektine moxsus olub, yalniz onun tarafinden
toradilo bilor.

Sababli alaga:

Hoékmran movgedon sui-istifadonin miioyyon edilmosindo hokmran
movqge ilo sui-istifado arasinda sobebli oslage axtarihir. Sababli slage
axtarilarkon diqgot yetirilmsli olan masals odur ki, sababli slageonin harada?
- sui-istifada naticasinda yaranan monfi hallarla hdkmran moévqge arasinda, yoxsa
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tasarriifat subyektinin sui-istifadaya yol agan davrams: ilo hokmran movge

arasinda axtarilmasidir.

(@)  Sui-istifada noaticasinda yaranan monfi hallarla hékmran movge
arasinda sababli alago:

Tosarriifat subyekti torafindon 6z hokmran movgeyindon sui-istifads
etmoakls giymat manipulyasiyalari?® aparilmasi bazarda ham istehlakgilarin,
hom do raqiblerinin vaziyyetini agirlagsdiraraq hagsiz ragabsto yol aqir.
Masalon, asas bazarda hokmran mévgeds olan tosarriifat subyektinin digor
gonsu bazarlarda da mdvge tutmaq istomasi vo bu istoyi reallagdirmagdan
otrli asas bazardaki hokmran movgeyinin yaratdig: iqtisadi glicdon istifads
edorok qonsu bazarlara giymot manipulyasiyas: etmoklo girmosi homin
bazarlarda olan rogabot miihitini alt-iist edir. Hokmran movqe osas bazarda
olsa da, giymat manipulyasiyas: qonsu bazarlarda hayata kegirilir vo manfi
hallara yol agir. Tasorriifat subyektlorinin ragabst gaydalarini pozan bels
harokatlorinin, hékmran mévqge vo ondan sui-istifado edilmosi arasinda
sobobli olagoni verilon bu misalda aydin gérmok olur. Belo ki, giymaot
manipulyasiyasinin edilmosi digor bazarda hoyata kegirilso do, ona gorait
yaradan asas bazardaki hokmran movqge olmusdur. Tosarriifat subyektinin
belo movgeyi olmasaydi, o zaman o, qonsu bazarlarda bu tip
manipulyasiyalar hoyata kegirmok igtidarinda olmazdi. Belalikls, giymot
manipulyasiyas! (sui-istifado) vo hékmran movqge arasinda sobobli olage
yaranmus olur.

(b)  Tosarriifat subyektinin sui-istifadaya yol acan davranist ila h6kmran
movqe arasinda sababli alaga:

Tosarriifat subyektinin 6z hokmran movgeyindon istifads etmokls
kontragents sarfali olmayan vo ya miigavilalorin mezmununa aid olmayan
miiqgavilo sortlorinin ona macburi gobul etdirmesi zamani olavo Shdalik
miigavilalorinin baglanmasin1 niimuno kimi gostormok olar. Tasorriifat
subyekti hokmran movgeds olmasaydi, o bu miigavilalori rahatligla 6z
miistorilorine imzalada bilmazdi, basqa sozlo desak, miistori bels
miigavilodon imtina edo bilordi. O sobobdon subyektin belo sui-istifado
hallarma yol acan harokatlori ilo hokmran mévgeds olmasi arasinda sobabli
alage vardir.

B. Sui-istifads hesab edilen hallar

Hokmran movqgedan sui-istifade edilon hallar 6z igorisinde iki clir
tosniflagdirilir. Bunlara 1) Ragabata zidd olan sui-istifada hallart vo 2)
Istismar saklinda edilon sui-istifada hallar: aiddir. Bels tosniflagdirmenin
asasinda duran mosolo hokmran moévgedon sui-istifadonin moagsadini

2 “Antiinhisar fealiyyati hagqmda” Azarbaycan Respublikasiin Qanunu,
Maddse 8: “Qiymat manipulyasiyast bazarda alava distiinliik sldas etmak moaqsadila giymotlorin

yiiksadilmasi, azaldilmast va ya bir saviyyada saxlanilmasidir.” (4 mart 1993)
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aydinlasdirmaq ve  bilavasite  kimlori hadof olaraq se¢diyini
miisyyanlasdirmakdir.

Tacriibade hokmran movgedan sui-istifade edilmoasi hallarinin haddean
artiq genis olmagini nozoro alaraq onlara bir ne¢o kazus tipli niimuno
gostormoklo kifayotlonirom.

1. Qiymat manipulyasiyasi:

Qiymat manipulyasiyast hokmran movgeds olan tesarriifat subyektinin
igtisadi glictine arxalanaraq potansial raqiblorinin rogabst aparmaq
gabiliyyatlorinin aradan galdirilmas: sokilinds giymatlori azaldaraq onlarin
bazarda gala bilmomalarini tomin etmaosi, bazardan ¢ixardigdan sonra iso
giymotlori yiiksaldorok homin dovrdoki zararini kompensasiya etmasidir.
Avropa Komissiyasinin ECS-AKZO? isi lizro ¢xardigr gorarinda kimya
sonayosi nohangi AKZO 6z bazar foaliyyatini geniglondirmak istoyon ECS-
yo qarst totbiq etdiyi giymet manipulyasiyasina goro cerimos edilmisdir.
1979-cu ilo goder sadaco benzoil-peroksid istehsal edon ECS, polimer
bazarina giris oldo etmok istoyorkan AKZO torsfindon ona xabordarliq
edilmis, lakin ECS bu xebardarliga mohal qoymamis, buna cavab olaraq
AKZO, benzoil-peroksid bazarinda giymatlori kaskin suratds azaltmisdur.
Komissiya AKZO sirkoatinin bu hoarokatini hokmran mévqgedon sui-istifado
kimi giymoatlondirmisdir.

2. Mal vermakdan/xidmat gostormakdan imtina:

Hoékmran movgeds olmayan subyektlorin miiqgavilo azadlifi prinsipi
cargivasinda istodiklori vaxt bazarin digar subyektlorine mal vermakdan
(xidmat gostarmoakdan) imtina etmak hiiquglar: olsa da, hokmran mévgedas
olan tosorriifat subyektinin uzun miiddat mal verdiyi (xidmot gostordiyi) har
hansi bir subyekto haqli sobob olmadan mal vermokdon (xidmot
gostormokdon) imtina etmosi 6z movgeyindon sui-istifado  kimi
giymotlondirilir vo roqabotin pozulmasina sobob olur. ©gor hoékmran
movgeds olan subyektin veracoyi mal (gostoracayi xidmat) miivaftiq bazarda
foaliyyot gostorilmasi tliglin hoyati shomiyyot kosb edirso, daha avvaldon
ticarat olagelori olan subyektlorlo yanasi bazara yeni girmoak istoyon
subyektloro do mal vermokdon imtina etmoasi hokmran mévgedon sui-istifado
kimi giymatlondirilir.

Mal vo ya xidmat verilmasindan imtina ilo baghh Avropa 9dalst Divaninin
verdiyi ilk gorar Commercial Solvents®® isi tizro olmusdur. Vorom

2 Commission Decision of 14 December 1985 relating to a proceeding under Article 86 of
the EEC Treaty (IV/30.698 - ECS5/AKZO) (Only the Dutch text is authentic) (85/609/EEC)-
http://eur-lex.europa.cu/legal-content/EN/TXT/HTML/?uri=CELEX:31985D0609&from=EN
(son baxas 30 noy. 2015)

2 Judgment of the Court of 6 March 1974. -Istituto Chemioterapico Italiano S.p.A. and
Commercial Solvents Corporation v Commission of the European Communities - Joined
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xostoaliklarinin miialicesinds istifads edilon dermanin xammaddasinin taskil
edilmasinda bazarda hokmran moévqgeys sahib olan Commerical Solvents bu
dormanin istehsalgisi olan Zoja adli subyekto, 6ziintin do bu dermani istehsal
etmak niyyatinin olmasi sebobils, dormanin xammaddasini satmagdan
imtina etmisdir.”? ©Odalot Divan1 Commercial Solvents’in bu horokoatini
dorman bazarindaki raqgiblorin “rogabat gabiliyyatini aradan qaldiran hal”
kimi giymoatlondirmis vo bunu rogabet qaydalarina zidd saymusdir.

Mbolumat vermokdon imtina ilo alagedar ITT Promedia/Belgacom?® isi {izro
Avropa Komissiyasinin vermis oldugu qorarda, Belgikada hakim movgeds
olan telekommunikasiya operatorunun, mobil rabito operator bazarina giris
alds etmok istoyan subyekta magbul gortlorin olmasina baxmayaragq, telefon
xidmotindon faydalanan miistorilor barado molumat vermokdon imtina
etmasi hokmran mévqgedon sui-istifads kimi giymatlondirilmisdir.

3. Ragqiblarin istehsal xarclarinin yiiksaldilmasi va raqabatda

alverissiz vaziyyoato gotirma:

Ragabatin ziddins yonalen sui-istifade hallarinin demoak olar ki, hamisi
ragiblorin istehsal xorclorini yiiksaltmoklo onlar1 roqgabstde alverissiz
voziyyata gotirir. Masalon, mal vo ya xidmatdon imtina zamani ragiblor
alternativ todariik gaynaqglar1 axtarmaga baslayirlar ki, bu da onlar1 slave
xarclarlas tiz-lizo qoyur. Oxsar sokildo giymoat manipulyasiyalar1 da roqiblori,
ragabat apara bilmak {i¢iin 6z maliyys xarclerindon asag1 soviyyada satis
aparilmasi tendensiyasi ils {iz-lizo qoyur. Naticads hokmran mdvgedas olan
tosarriifat subyekti godoar iqtisadi glico sahib olmayan subyektlor bazardan
silinib gedir, bazara girmok istoyon potansial roqgiblor iso bazara girisdo
manealarls garsilagir.

Raqiblorin xarclorinin yiiksaldilmosino yoénalon hoarokotlordon biri do
yliksok moablagli reklam vo togdimat tipli taktiki tisullarla halo bazara
girmamis subyektlorin belo xarclori 6domak macburiyystinds qoyulmasi
halidir. Hokmran mévqgeds olan tesarriifat subyekti boyiik moablogds maliyya
vosaiti olmasi sobobilo reklam iglorine kiilli miqdarda vasait xarclodiyindon
halo bazara giris aldo etmoyoan subyektlorin bazarda foaliyyot gostoro bilmasi
tictin onlarin da bels boyilik maliyys hacmli reklam iglori aparmalar: lazim
golir. Qeyd edilon bu hal ragabat hiiquq gaydalar: ils ziddiyyat toskil edir vo
hékmran movgenin sui-istifads edilmasi hali kimi giymatlondirilir.

cases 6 and 7-73, http://eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX:61973C]0006&from=EN (son baxis 30 noy. 2015)

2 Ulas, ss. 81-82

24 Judgment of the Court of First Instance (Fourth Chamber, extended composition) of 17
July 1998, ITT Promedia NV v Commission of the European Communities , Case T-111/96,

http://eur-lex.europa.eu/legal-content/ EN/TXT/HTML/?uri=CELEX:61996T]0111&from=EN
(son baxis 1 dek. 2015)
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4. 9lave 6hdaliklarin miisyyan edilmasi:

Hokmran moévgedoki subyektin bir mal vo ya xidmatlo birlikdo digor bir
mal va ya xidmatin satilmasini alave dhdslik kimi irali stirmasi hokmran
movgenin istismar yonimli sui-istifade edilmasidir. Miigavilonin
qurulmasini, ticarot vo isglizar gaydalarla heg¢ bir olagosi olmayan slave
ohdaliklara baglayan sortlor “qandallama sortlori”? adlandirilir. Bir-birinden
ayrila bilon iki név mal va ya xidmatin bir miigavilods alave hdalik sokilinda
nazorde tutulmasi hoékmran movgedsn sui-istifade edilmoasi kimi
giymatlondirilir. Masalon, hokmran moévgeds olan dondurma istehsalgisinin
mallarin bazara paylanmasini hoyata kegiron soxslo bagladigi miigavilodo
dondurma ilo yanasi tosorriifat subyektinin emblemini 6ziindo oks etdiron
soyuducunun da bazar giymstine uygun olaraq alinmasini tolob etmasi
hékmran mévqgedon sui-istifado hali yaratmasa da, dondurma ilo birlikdo
limonad alinmasi ve ya soyuducunun bazar giymatindan 20 qat daha artiq bir
giymoato satilmast gorti alave Shdslik yaradir vo hékmran moévgeden sui-
istifadoe halidir.

5. Ayn-seckilik:

Hokmran movgedos olan tosorriifat subyektlorinin an genis totbiq etdiyi
sui-istifado hal1 eyni soviyyoado olan alicilara borabar, eyni név hiiquq vo
ohdoliklor tiglin forqli sortlor irali stirorok birbasa vo ya dolay1 yolla ayri-
seckilik etmoloridir. Ayri-seckiliyin roqabst gaydalarinin pozulmasina tosiri
iki ctir ola bilar. Birincisi, hokmran tesarriifat subyektinin, alicilar1 6ziindon
asili voziyyoto salaraq rogib subyektlorin onlara mal vo ya xidmaot
gostormasine maneo torotmasi sokilindo, ikincisi forqli sortlor totbiq edarak
alicilar arasindaki rogabat miihitini pozmasi soklinds moévcud ola bilar.

Notico

Ragabat hiiququnda tesarriifat subyektinin hdokmran mévgedan sui-
istifade etmasini miisyyanlogdirarken on birinci tesorriifat subyektinin
varligini, ikinci miivafiq bazar1 vo miivafiq cografi bazar1 miioyyan etmok
lazzimdir. Daha sonra rogabat hiiququnun gqaydalarinin pozulub-
pozulmadiginin aydinlasdirilmas: {iglin tesorriifat subyektinin miivafiq
bazarda hokmran movgeds olub-olmamasi masalasi hall edilmalidir.
Hoékmran movgenin miioyyonlosdirilmoasindo baglica meyar tosorriifat
subyektinin rogiblorindon vo miistorilorindon miistoqil olaraq miivafiq
bazardaki iqtisadi parametrlori toyin etmok iqtidarinda olub-olmamasidur.
Bununla yanasi miivafiq bazardaki bazar payr (mévcud qganunvericilik
baximindan 35% vo daha yuxar1) hokmran mdvgenin olmasini gostoran asas
faktordur. Xiisusile, oliqopoliya (sadace 3-4 tosorriifat subyektinin aktiv

% Ulas, s. 111
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oldugu) bazarlarinda tok basina olmasa da, birlikde h6kmran mévgenin olub-
olmamasina diqqgot yetirilmolidir.

Hokmran movgenin tayin edilmosi holo tosarriifat subyektinin hiiquqi
mosuliyyatini yaratmir. Belo mosuliyyotin yaranmasi, onun bu mévgedon
rogabat hiiququnun gaydalarinin ziddins istifads edib-etmoadiyi halinin
aydinlasdirilmasindan sonra miimkiindiir.
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Mehran Amirli*

How to Deal with BEPS?

Abstract

Rise of various multinational corporations and increasing development of cross-border
activities make an unfathomable impact on regular and broadly utilized paradigms and
regulations. This impact makes the long-acting phenomena more mudded or create new ones
and these progressions create challenges for tax authorities as well. Issues of taxation of
multinationals and corporate tax avoidance is referred as Base Erosion and Profit Shifting
(BEPS). This article is devoted to examine BEPS and propose a solution in this respect. In
this regard, loopholes of international taxation, tax competition of states, tax havens, digital
economy, hybrid mismatch arrangements, transfer pricing are analyzed, corporate tax
structures of some multinationals (Apple and Amazon) is depicted and as a solution,
foundation of International Tax Organization is suggested and its possible modus operandi
is proposed.

Annotasiya

Coxlu sayda transmilli  korporasiyalarin  yaranmas: va sarhadlararast  igtisadi
miinasibatlorin artan inkisaft genis istifada olunan anlayislar va tonzimlamalara boyiik tasir
gUstarir. Bu tasir uzun zamandir iglonon fenomenlari ya miirokkablasdir ya da yeni
problemlar yaradir ki, bu dayiskiliklor, eyni zamanda, vergi orqanlarina ¢atinliklor yaradir.
Korporasiyalarin vergidan yaymmast iimumi sokilds Baza Eroziyast va Monfaatin
Yerdayisdirilmasi (BEMY) kimi adlandirilir. Bu moaqala do BEMY-in arasdirilmasina va
bunun iiciin holl yolunun verilmasina hasr olunub. Bunun iiciin beynalxalg vergi
hiiqugundak: bosluglar, doviatlarin vergi ragabati, ofsor zonalar, elektron ticarat, hibrid
maliyya amoliyatlar, transfer gqiymotlori, “Apple” va “Amazon” kimi korporasiyalarin
vergi strukturu va vergi planlasdirmast arasdirilir va Beynalxalg Vergi Taskilatinin
yaradilmast hall yolu kimi verilir va onun faaliyyatinin neca hayata kecirilmasi taklif olunur.

Introduction
ase Erosion and Profit Shifting (BEPS) is set of arrangements for
avoiding or reducing or negating tax.! These instruments are an
outcome of tax planning strategies developed by Multinational
Enterprises (MNEs). Reasons for BEPS are opportunities and advantages
caused because of globalization and vastness of cross-border economic
relations. In this manner, MNEs shift their income to jurisdictions with low
taxation or no taxation via different means. These means can be traditional
transfer pricing rules, absence of taxable presence because of E-commerce
transactions, hybrid entities, abuse of differences between tax jurisdictions,
which create double non-taxation and so on. In spite of the fact that BEPS has

* Baku State University Law School, 3t year student, SABAH group.

! Tax avoidance is not infringement of letter of law, but spirit of law. See Reuven Avi-Yonah,
et al., Global Perspectives on Income Taxation Law, p. 101 (2011) or see Zoé Prebble & John
Prebble, Comparing the General Anti-Avoidance Rule of Income Tax Law with the Civil Law
Doctrine of Abuse of Law, 62:4 Bull. Int'l Tax. 151, p. 151 (April 2008)
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been existing for a considerable length of time?, recent news stories and vocal
position of civil society and non-governmental organizations or “public
outcry”® appear expanded consideration paid for corporate tax issues.* The
mainstream of complaints on corporate taxation that multinationals do not
pay fair share tax.

In the article, generally, BEPS will be examined and it will be suggested
establishment of International Tax Organization in order to deal with these
issues.

I. Big Picture of BEPS
A. Occurrence of BEPS

Rise of various multinational corporations and increasing development of
cross-border activities make an unfathomable impact on regular and broadly
utilized paradigms and regulations. This impact makes these long-acting
phenomena more mudded or creates new ones and these progressions create
challenges for tax authorities as well. Income of multinationals is referred as
“stateless income”, which means “income derived by a multinational group
from business activities in a country other than the domicile of the group's
ultimate parent company, but which is subject to tax only in a jurisdiction that
is not the location of the firm's customers or the factors of production through
which the income was derived, and is not the domicile of the group's parent
company”.®

Occurrence of Base Erosion and Profit Shifting (BEPS) is closely related to
international or cross-border transactions and relations among or within
Multinational Enterprises (MNEs). What matters is, multinationals can

2 Pascal Saint-Amans & Raffaele Russo, What the BEPS are we Talking About?, OECD.ORG,
http://www.oecd.org/ctp/what-the-beps-are-we-talking-about.htm (Last visited Nov. 10,
2015)

? “The recent public outcry about the taxation of multinationals has certainly been marked by
passion and emotion, and has reached a crescendo of late. [...] there emerged a growing sense
of outrage by the public about the role of large multinationals (particularly in the financial
services industry) in triggering the crisis, and a heightened awareness [...] whether
multinationals were paying their “fair share of tax.” See more: Manal S. Corwin, Sense and
Sensibility: The Policy and Politics of BEPS, 19th Annual David R. Tillinghast Lecture on
International Taxation at New York University School of Law on September 30, 2014. Video
available at:  http://www.law.nyu.edu/news/global-tax-policy-manal-corwin-tilling hast-
lecture (last visited Nov. 17, 2015), transcript of video — Manal S. Corwin, Sense and
Sensibility: The Policy and Politics of BEPS, Current and Quotable Tax Notes, p. 134 — is
available at: https://www.kpmg-institutes.com/content/dam/kpmg/taxwatch/pdf/2014/beps-
corwin-tillinghast-tn-100614.pdf (last visited Nov. 17, 2015)

+ OECD (2013), Addressing Base Erosion and Profit Shifting, OECD Publishing (hereinafter
Addressing BEPS) http://dx.doi.org/10.1787/9789264192744-¢n, p. 13

5 Edward D. Kleinbard. The Lessons of Stateless Income, 65 Tax L. Rev. 99, p. 99 (2011-2012)
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successfully avoid or negate or keep their income away from corporate tax
under current taxation rules.

As there are various taxation regimes of states, there is international tax
regime, which attempt to manage tax collection matters of MNEs.
International tax regime consists of more than two thousand double taxation
agreements.® Parties to the treaties intend to minimize double taxation level
to effective tax rate. For instance, resident of country A operates and gains its
corporate wage in country B. Both country A and B want to subject the
corporation to tax at the same time. This issue is generally solved by states
with tax agreements. A tax treaty or a double tax agreement is an agreement
entered into by those countries designed primarily to control the way in
which income is taxed by those countries.” However, no all states make an
agreement concerning this issue or nonetheless, despite those double taxation
agreements, MNEs can avoid or reduce taxation of their income through
different arrangements successfully.

Thus, primary reasons why BEPS rises are (i) loopholes in international
taxation because of jurisdictional contrasts and ill-regulated tax rules or non-
regulated taxation issues; (ii) misunderstandings among these jurisdictions
because of the competition based taxation. In the following chapter, most of
BEPS issues in the context of international taxation will be dissected.

Notable initiatives on aforementioned international taxation issues have
been taken by Organization for Economic Co-operation and Development
(OECD) and European Union (EU). Efforts of OECD on international taxation
are mainly based on coordination. Coordination principle has been
established against competition based international taxation. In reports and
action plan of OECD?, as a common sense, it is suggested that states should
work together under international rules (for instance, treaty) in order to
eradicate tax dodging and tax MNEs according to those rules. However, some
economists consider this effort as a complete waste of time: “it entirely ignores
the basic truth about corporate taxation. Which is that corporations never pay
it in the first place.””

¢ Reuven Avi-Yonah, International Tax as International Law, p. 3 (2007)

7 Robert L. Deutsch, Roisin M. Arkwright, Principles and Practice of Double Taxation
Agreements, p. 3 (2008)

® “Final BEPS package for reform of the international tax system to tackle tax avoidance”
was published on OECD’s website. Package Contains 15 Actions. See BEPS 2015 Final
Reports http://www.oecd.org/ctp/beps-2015-final-reports.htm (last visited Nov 23, 2015).
Executive summery is available here: http://www.oecd.org/ctp/beps-reports-2015-executive-
summaries.pdf (last visited Nov 23, 2015)

° Tim Worstall, The OECD’s BEPS Corporate Tax Plan Is A Complete Waste Of Time And Effort,
Counter Productive Even, http://www forbes.com/sites/timworstall/2015/10/06/the-oecds-
beps-plan-is-a-complete-waste-o/bbf-time-and-effort-counter-productive-even/ (last visited:
16 Nov, 2015)
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B. Defining the "Tax Base"

The phrase “tax base” means amount of income or presence which should
be levied or broadly “the base of tax means the thing, transaction or the
amount on which the tax is raised”.!’ Different territorial tax jurisdictions
across the worldwide have different approaches in regard to determine
and/or compute the tax base.

In this respect, there is European Union (EU) approach, which requires its
members adapt their tax regulation to common rules established by EU
Commission. Proposed Common Consolidated Corporate Tax Base (CCCTB)
would imply a three-step approach:'

(1) Determination of corporate taxable income of group members based on

a harmonized set of tax accounting regulations;

(2) Consolidation of the individual, i.e. the group members’, corporate tax

bases to the common tax base;

(3) Allocation of the consolidated tax base to group members located in

different Member States by formula apportionment.

It has been reported that, “in the absence of common corporate tax rules,
the interaction of national tax systems often leads to over-taxation and double
taxation, businesses are facing heavy administrative burdens and high tax
compliance costs.”*? It should be considered that, each tax jurisdiction has
right to tax income of corporations within its jurisdiction in accordance to its
tax law; therefore, aforementioned Directive ascertains common rules for just
determining tax base in favor of better conditions for economy within EU.

II. Dissection of BEPS
A. Tax Competition of States

Tax competition means states” effort on reducing tax rate over corporate
income. Tax rate is overall percentage for levying taxable corporate income or
tax base of corporations laid down on appropriate tax regulation. While
reducing tax rate states intend to draw corporations” attention with creating
preferences for them. MNEs use these preferential regimes in order to shift
income to tax havens. Because of less tax rate than many other countries, in
preferential regimes taxation of earned profit turns out to be less. These
advantages can be created as alluring environment for Research and
Development (R&D). For instance, UK Patent Box rules enable companies to

10 Subhajit Basu, Global Perspectives on E-Commerce Taxation Law, p. 175 (2007)

1t Christoph Spengel, York Zollkau (editors), Common Corporate Tax Base (CC(C)TB) and
Determination of Taxable Income. An International Comparison, p. 5 (2012)

12 European Commission. COUNCIL DIRECTIVE on a Common Consolidated Corporate
Tax Base (CCCTB), p. 4 (2011) (available at
http://ec.europa.eu/taxation_customs/resources/documents/taxation/company_tax/common
_tax_base/com_2011_121_en.pdf last visited Nov. 20, 2015)

—99_



Baku State University Law Review Volume 2 | Issue 1

apply lower tax rate (10%) for profits earned from patented inventions;"
Under Netherlands Innovation Box rules 5% tax rate is applied to profits
earned from intangibles.’ On the other hand, it should be contemplated that
corporate income tax rates in UK and Netherlands are, respectively, 20% and
25%.% Another evidence is investigation of European Commission (EC)
whether Luxemburg, Netherlands and Ireland while taxing corporate income
of Apple, Starbucks and Fiat comply with EU state aid rules. Outcome of
investigation is “tax rulings of Luxemburg and Netherlands that artificially
reduce a company's tax burden are not in line with EU state aid rules”.'
According to EC, appropriate “tax rulings under investigation endorsed
artificial and complex methods to establish taxable profits for the companies.
They do not reflect economic reality. This is done, in particular, by setting
prices for goods and services sold between companies of the Fiat and
Starbucks groups (so-called "transfer prices") that do not correspond to
market conditions”.”

Abovementioned tax competition is considered as harmful tax practices
and regarding this issue it is suggested or required share of data, transparency
and cooperation.®

B. Tax Havens

For MNEs tax haven as a means to an end is favorable jurisdiction, where
arecipient is located for obtaining money from subsidiaries all over the world,
with no or low taxation. Mostly, tax havens are countries with low economic
status and those countries tend to attract more and more investment or

13 HM Revenue and Customs, Patent Box.
http://www.hmrc.gov.uk/manuals/cirdmanual/CIRD200000.htm

14 Baker & McKenzie. Improved Tax Regime for Intangibles in the Netherlands, p. 2
http://www.bakermckenzie.com/files/Uploads/Documents/Locations/ Amsterdam/
br_netherlands_innovationbox_2012.PDF (last visited Nov 29, 2015)

15 OECD Statistics. Corporate income tax rate,
http://stats.oecd.org//Index.aspx?Queryld=58204

16 Furopean Commission - Press release - Commission decides selective tax advantages for
Fiat in Luxembourg and Starbucks in the Netherlands are illegal under EU state aid rules,
http://europa.eu/rapid/press-release_IP-15-5880_en.htm (last visited Nov. 30, 2015)

17 Ibid.

18 See more OECD, Harmful Tax Competition (1998)
http://www.oecd.org/tax/transparency /44430243 .pdf; European Commission,
Communication from the Commission to the European Parliament and the Council on Tax
Transparency to Fight Tax Evasion and Avoidance
http://ec.europa.cu/taxation_customs/resources/documents/taxation/company_tax/transpar
ency/com_2015_136_en.pdf; OECD, Countering Harmful Tax Practices More Effectively,
Taking into Account Transparency and Substance, Action 5 - 2015 Final Report
http://www.oecd.org/tax/countering-harmful-tax-practices-more-effectively-taking-into-
account-transparency-and-substance-action-5-2015-final-report-9789264241190-en.htm
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another sort of money. As solution to tackle tax havens action plan is
suggested by some authors contains three measures:"
(i) to create a worldwide register of financial wealth, recording who owns
which stocks and bonds;
(if) to levy sanctions proportional to the costs that tax havens impose on
other countries;
(iii) to rethink the taxation of companies, as not to subject worldwide
consolidated profits of corporations to tax, but their country-by-country
income.

C. Digital Economy or E-commerce

Electronic commerce or E-commerce is such commercial activities that
parties to the transaction interact digitally or over internet. As transactions are
settled digitally, customary or conventional rules applied on so-called
ordinary commercial activities turn out almost inapplicable in the realm of e-
commerce. Because in ordinary commercial activities taxable presence can be
determined, which established through long stretch. However, in the case of
e-commerce, that presence occurs in virtual world and it challenges the rules
as residency, permanent establishment (PE) and so on. Broadly, “e-commerce
is multifaceted kind of commerce that covers both tangible and intangible
goods, has multi-jurisdictional nature and difficult to define tax jurisdiction
due to the location of the server, citizenship, or residence of the person
registered domain name”.? Therefore, because of the undetermined taxable
presence in e-commerce, taxation of those wide-ranged activities becomes a
challenge for tax jurisdictions. On the other hand, evidence of huge amount
of profits earned by e-commerce giants? requires effective solution regarding
this issue. Whereas it results with high loss of revenue. For instance, according
to UK Public Account Committee during 2006-2011 Google generated $18
billion revenue in UK, but paid just $16 million of UK corporate tax in the
same period.?? Different solutions have been suggested in order to deal with
challenges of e-commerce as e-signature,? VAT?, modifications of PE rules,?

19 Gabriel Zucman. The Hidden Wealth of Nations: The Scourge of Tax Havens, pp. 4-6
(Translated by Teresa Lavender Fagan. The University of Chicago Press. 2015)

2 Orkhan Abdulkarimli, Taxation of E-commerce, 1 Baku St. U. L.Rev. 99, p. 99

21 For instance, Amazon $67.9b, Apple $18.3b See more Statista. Amazon's Online Sales
Dwarf the Competition http://www statista.com/chart/2214/10-largest-online-retailers/ (last
visited Dec. 1, 2015)

22 Public Accounts Committee, Tax Avoidance — Google, Conclusions and
recommendations http://www.publications.parliament.uk/pa/cm201314/
cmselect/cmpubacc/112/11204.htm (last visited Dec 3, 2015)

2 Abdulkarimli, supra note 20, pp. 107-108

2 Anne Michele Bardopoulos. eCommerce and the Effects of Technology on Taxation, p.

274 (2015)
25 OECD Final Report on BEPS, Executive Summary, supra note 11, p. 6
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imposing the tax on net basis income (instead of gross basis income) and in
order to employ this proposal create Global Tax Fund?.

D. Hybrid Mismatch Arrangements

It is a matter of different treatment of debt and equity in diverse
jurisdictions. It is accomplished by creating hybrid entities which is "located"
between sender and recipient companies in order to transfer or shift income.
Corporations exploit the difference between jurisdictions and avoid the tax as
well. For instance, what is equity in country A is treated as debt in country B.
“A distribution will be deductible interest for the payer from country A but a
dividend bringing home foreign tax credits to the country B”.% This can
comply with tax law of particular state, actually letter of law, however for
corporations it is another means of tax avoidance.?

According to OECD, effects of hybrid mismatch arrangements are:*

* Double deduction schemes: Arrangements where a deduction related to
the same contractual obligation is claimed for income tax purposes in two
different countries.

* Deduction / no inclusion schemes: Arrangements that create a deduction
in one country, typically a deduction for interest expenses, but avoid a
corresponding inclusion in the taxable income in another country.

* Foreign tax credit generators: Arrangements that generate foreign tax
credits that arguably would otherwise not be available, at least not to the
same extent, or not without more corresponding taxable foreign income.

As mentioned above, jurisdictional differences are underlying elements
whereby tax avoidance achieved through. For instance, the US check-the-box
rules allows multinationals to create entities that are treated one way in a
foreign jurisdiction and another by the United States.®*® Therefore,

2% Rifat Azam, Global Taxation of Cross-border E-commerce Income, 31 Va. Tax Rev. 639, p. 664
(2012)

27 “The United States sees one taxpayer, by reason of the check-the-box regime or otherwise;
the other country sees two. We find ownership in one person, and a secured financing; they
find a transfer of ownership to another person whom we perceive as a lender. We say the
true borrower is the shareholder who guaranteed the debt; they say the debtor is the
corporation that signed the loan instrument.” See H. David Rosenbloom, The David R.
Tillinghast Lecture: International Tax Arbitrage and “International Tax System”, 53 Tax Law
Review 137, p. 142 (2000)

26 OECD, Hybrid Mismatch Arrangements: Tax Policy and Compliance issues, p. 11 (2012)
®Id. p.7

3 Jeremy Scott, Check the Box for Tax Avoidance (2014)

http://www .forbes.com/sites/taxanalysts/2014/02/19/check-the-box-for-tax-avoidance/ (last
visited Dec. 3, 2015)
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harmonization of domestic tax regulations can be cure in order to get dispose
of such sort of tax avoidance.?!

E. Transfer Pricing

Suppose A Co. and B Co. are unrelated® parties to the transaction, which
is negotiated under terms of market. In case of A Co. and B Co. becomes
related parties, terms of same transaction can be manipulated in order to shift
higher amount of money. Therefore, transfer pricing rules is applied on these
transactions. Generally, transfer pricing rules are designed not to allow
related parties to cross the line, which is determined by market forces, and
require those related parties contract as independent parties. This
requirement is arm’s length principle, which originally developed by League
of Nations in 1920s.% The problem with arm’s length principle is determining
comparable assets in a transaction concerning intangibles is hard to regulate.

F. Anti-avoidance Rules

Each state has own measures in its jurisdiction in regard to tackle tax
avoidance by MNESs. For instance, the US courts have applied ‘economic
substance’ test, which is employed when a transaction is set with no realistic
economic terms.? In addition, taxation of corporations are mostly regulated
according to Controlled Foreign Corporation (CFC) rules, which establishes
anti-avoidance rules as well. “However, there is a certain irony, since many
countries have intentionally weakened their CFC rules to improve the alleged
competitiveness of their MNEs in foreign markets or to attract companies’
headquarters to their jurisdictions”.?® Therefore, it triggers tax competition
and open the doors for MNEs with advantages. As a result, anti-avoidance
rules do not get to be against avoidance by any means.

G. Corporate Tax Structures

1. Apple®

Apple’s tax structure is simpler than more commonly used Double Irish
Dutch Sandwich. The US resident Apple Inc. established its wholly owned
subsidiaries — Apple Operations International (AOI), Apple Operations

3t OECD/G20 Base Erosion and Profit Shifting Project, Neutralising the Effects of Hybrid
Mismatch Arrangements, Action 2 — 2015 Final Report, p. 16

32 Herein unrelated means they have no any administrative connection, or they are not
connected in order to manipulate the conditions or they are independent.

% Addressing BEPS, p. 35-36

¢ Karen B. Brown, Comparative Regulation of Corporate Tax Avoidance: An Overview, in
A Comparative Look at Regulation of Corporate Tax Avoidance (Edited by Karen B.
Brown), p. 3 (2012)

3% Hugh J. Ault, Some Reflections on the OECD and The Sources of International Tax Principles, 70
Tax Notes Int'] 1195, p. 1198 (2013)

% Antony Ting, iTax - Apple’s International Tax Structure and the Double Non-Taxation Issue,
British Tax Review 2014, N1, 40, p. 42-46
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Europe (AOE) and Apple Sales International (ASI) in Ireland in 1980. In
addition, there are third party contract manufacturers in China, which send
finished products to sales.

AOQI has no any employees and is operated by Apple Inc. located in the US.
According to law of Ireland AOI is not resident of Ireland since residency is
defined by the location of company’s central management. AOI owns many
subsidiaries as an intermediate company, received $30 billion dividends
between 2009 and 2011, and has not paid any corporate tax.

ASI is no resident company as well, because of the rule of residency. It
receives finished products and sells them in distribution subsidiaries in
Europe and Asia. The company has entered into cost sharing agreement
(transfer pricing) with ultimate parent company Apple Inc., which provide it
with economic rights to Apple’s intellectual property while the legal
ownership of intellectual property always rests with Apple Inc.

Although subsidiaries earns billions of dollars in Ireland, its corporate tax
is not proportional to its income (for instance, in 2010, income: $22 billion;
paid tax: $10 million). This means corporate income is not taxed in source
country effectively. In this case, CFC rules should supposedly applied to
income of Apple Inc. However, those rules have not been applying because
all operations of Apple are pursuant to law of appropriate countries.

Shortly, Apple abuse following rulings:*

1. Definition of residency in Ireland and the US;

2. Transfer pricing rules on intangibles;

3. CEC rules in the US;

4. Check-the-box rules in the US;

5. Low tax jurisdiction or tax haven.

2. Amazon3

Amazon, which is online retailer headquartered in the US and was
incorporated in 1994, operates 13 websites.
* Amazon [Company 1 ([>95%)] limited partner] and Amazon [Company 2
([<%5] general partner)], both US resident companies, participate as partners
in a Luxemburg Société¢ en Commandite Simple (Lux SCS), a limited liability
partnership. Although Lux SCS is separate entity, it has no separate tax
personality from its partners and/or Lux SCS is transparent company for tax
purposes. This means Lux SCS will not be subject to Luxemburg corporate
income tax and net wealth tax.

71d. p. 46

% Huropean Commission, State aid SA.38944 (2014/C) — Luxembourg. Alleged aid to
Amazon by way of a tax ruling
http://ec.europa.cu/competition/state_aid/cases/254685/254685_1614265_70_2.pdf (The
subpart is analysis of the mentioned report)
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* Lux SCS operates as intellectual property holding company, which was
licensed by Amazon.com Inc. and other US affiliates of Amazon group
through cost sharing agreement.

* Lux SCS holds all shares of Amazon EU Société a responsabilité limitée
(hereinafter Amazon EU Sarl or LuxOpCO)

* Lux SCSlicenses the IP right to LuxOpCo in return for tax deductible royalty
payment.

* LuxOpCo runs all Amazon’s Europe websites and holds all shares of
subsidiaries located outside Luxemburg.

* Luxemburg provided Amazon with preferential tax regime, which concerns
transfer pricing agreement. In addition, neither partners of Lux CSC, nor Lux
CSC itself has any tangible presence in Luxemburg according to confirmed
request of Amazon by Luxemburg tax authorities, which means Lux SCS will
not be deemed to operate through permanent establishment in Luxemburg.
Hence, Amazon takes advantage of following issues in Europe:

1. Preferential regime or harmful tax practice;

2. Transfer pricing rules of intangibles;

H. How to Deal with It?

Multinationals ~ should be  treated  “multinationally”  and/or
supranationally, otherwise ongoing fight between MNEs and tax authorities
will remain and latter will continue to lose billions of revenue. Although
remarkable initiatives have been taken by OECD and EU in this regard,
stringent measures haven’t been achieved yet. Effective solution would be
foundation of International Tax Organization (ITO), which could manage
taxation of so-called stateless income of corporations. Supposed modus
operandi of ITO will employ following proceedings:

i. Requiring member states and making non-member states via
economic means avoid harmful tax competition and harmonize their
tax regulations;

ii. Imposing obligation on members to provide required data;

iii. ~ Determining country-by-country income and calculate overall income
of MNESs and tax base according to the submitted data;

iv.  Determining effective tax rate;

v.  Dividing taxed overall income between states with consideration of:

* percentage of local activities of corporation in source(s) of income;
* residency;

vi.  Imposing liability on tax havens proportional to their contribution for
profit shifting and make corporations not to use tax havens with
sanctions;

vii.  Ensuring continuous growth of cross-border economic activities.
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Conclusion

In this article, main goal was providing basic information on Base Erosion
and Profit Shifting (BEPS), which is the most crucial problem for international
taxation. In order to provide proper information underlying issues of BEPS as
harmful tax practice, tax havens, hybrid mismatch arrangements, transfer
pricing, taxation of e-commerce, some of corporate tax structures were
analyzed and foundation of International Tax Organization was proposed as
an effective solution, which could deal with this issue. This proposal does not
confront with sovereignty of states because it will be accomplished under
treaty and operations will be employed under states” will, as they want to
subject MNESs to tax now. Probably it needs further efforts and time to attain
this purpose.®*® Nonetheless, proper changes are inevitable in order to
harmonize international tax regime and tax multinationals.

¥ For instance, since 1988, 92 jurisdictions have joined to Multilateral Convention on Mutual
Administrative Assistance in Tax Matters See http://www.oecd.org/ctp/exchange-of-tax-
information/Status_of convention.pdf
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Amrah Rahmanov*®

Transfer Pricing

Abstract

Nowadays, in the fast-paced world Multinational Enterprises have the significant role in
international trade. On the one hand cross-border transactions among the entities of
Multinational Enterprises increase worldwide trade traffic, on the other hand intra-firm
transactions initiate utilization of these transactions for tax avoidance purposes.
Multinationals establish their subsidiaries in offshore zones, which helps them to allocate
profits to overseas with the help of transferring goods, services, and intangibles. The rules
for adjusting this kind of issues, like arm’s length standard and arm’s length methods,
especially profit split method as the most appropriate method, cost-sharing agreements, and
advance pricing arrangements will be discussed in this article.

Annotasiya

Miiasir dovrds Transmilli Korporasiyalarin beynalxalq ticaratds rolunun artmast
tendensiyast siiratla inkisaf edir. Bu ciir korporasiyalar 0z daxillorindoki miiassisalor
arasimda baZlanan trans-sarhad miiqavilalorindon vergidonyaymmanm bir novii kimi
istifada edirlor. Oz filiallarim offsor zonalarda yerlasdirarak, amtaa, xidmat va aqli miilkiyyot
obyektlorini bu Olkalara “transfer” etmoak wvasitasila golirlarini vergidon yaymdirirlar.
Mbaqgalada bu hallarin aradan qaldirilmasi iciin tatbig olunan “gol uzunlugu” standarti,
“gol wzunlugu” metodlar:, qiymoat-boliisdiirmas miigavilalori, qiymoatlorin svvalcadon
miiayyon edilmasi barads razihglar 6z asksini tapmusdr. “Monfastin boliisdiiriilmasi”
metodu by problemlarin aradan qaldiridmasimn an moagsadomiivafiq iisulu kimi tohlil
edilmisdir.

Introduction

s the international trade and business grow faster every day,

integrated corporations, in our case Multinational Enterprises

(hereinafter MNEs), become main actors in this field. The purpose
of integration is to gather profit that flows out of MNEs group. Transfer
pricing is a key for MNEs to prevent allocation of profits to other entities than
theirs. As the rule of business, every corporation wants to gain more money
than they would. That is why some of them use transfer pricing as a means of
tax avoidance because the significant part of the profit goes to state as a tax. If
MNEs use transfer pricing as a cross-border transaction, this gives them an
opportunity to allocate profit among jurisdictions, which results in reducing
the overall tax burden of MNEs group or avoiding tax at all. Even now, some
newspapers use the phrase “transfer pricing” as tax avoidance means for
MNEs. They report that income of MNEs group flows to the tax heavens like
the Cayman Islands, Luxembourg, Switzerland, and Ireland. This income can
even become so-called “nowhere income” or how Europeans call it “white

* Baku State University Law School, 37 year student, SABAH group
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income” because it taxed nowhere.! To prevent tax avoidance of MNEs by
using transfer pricing tax authorities apply rules that regulate these issues. In
this article some of these rules, like, arm’s length standard, arm’s length
methods, formulary apportionment and rules applied to the transfer of
intangibles will be discussed. The profit split method will be prescribed as the
most appropriate method and why it should be considered like that.

I. Transfer Pricing

Transfer pricing, reduced to its essence, is a means of allocating costs
between units of a large organization or multinational company for goods or
services supplied.? Taking into account above said definition, it can be said
that transfer pricing is not only subject of international taxation but also has
roots in corporate law and business. From the business perspective, transfer
prices are employed to increase the efficiency of intra-firm supplies between
separate business units. In corporate law, controlling pricing in related-party
transactions prevents "tunneling" to the detriment of creditors or minority of
shareholders. As we talk about international taxation, in this field transfer
pricing serves the role of allocating profits to the different units of a
multinational enterprise and of allocating taxing rights to the involved
jurisdiction.® Taking into consideration importance and magnitude of these
transactions, authorities divided related-party transactions (controlled) from
independent party transactions (uncontrolled), because controlled
transactions are one of the ways of shifting profit from one jurisdiction to
another. As controlled transactions occur between associated enterprises, it is
important for tax authorities to ensure, whether the transaction is in “arm'’s
length” or not. OECD mentions the necessity of adjusting intra-group
transactions with giving definition to the term "associated enterprises"” in its
Model Tax Convention.* However, MNEs use transfer pricing for increasing
their profits via avoiding tax, according to some authors using transfer pricing
to decrease worldwide taxation is no longer viable.® However, the reports of
MNEs groups show other results. Assume MNE shifts its profit from 35% tax
rate country (for instance USA) to non-tax rate country (the Cayman Islands).

! Lee Sheppard, Transfer Pricing as Tax Avoidance, www.forbes.com/2010/06/24/tax-finance-
multinational-economics-opinions-columnists-lee-sheppard.html [last visited: Nov 20, 2015]
? Subhajit Basu, Global Perspectives on E-Commerce, p. 53 (2007) See more UN Practical
Manual on Transfer Pricing for Developing Countries [hereinafter UN Practical Manual].
Para. 1.1.6. “Transfer pricing” is the general term for the pricing of cross-border, intra-firm
transactions between related parties.

* Wolfgang Schon, Transfer Pricing — Business Incentives, International Taxation and
Corporate Law, in Fundamentals of International Transfer Pricing in Law and Economics, 1
MPIT Studies in Tax Law and Public Finance 47, p. 47. (Wolfgang Schon & Kai. A. Konrad eds.,
2012)

4 OECD Model Tax Convention, Art. 9.

> Robert Feinschreiber, Transfer Pricing Methods: An Application Guide, p. 3 (2004)
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This kind of profit shifting means plus 35% more profit and it gives incentive
to multinationals to employ intra-group transactions as tax avoidance means.
For preventing the use of transfer pricing for this purposes, tax authorities
adopted some methods, which help to adjust this issues. In the next chapters,
I mentioned some of them.

II. Arm’s Length Standard

As laid down above arm’s length standard is one of the most-used ways of
regulation of transfer pricing issues. In determining the true taxable income
of a controlled taxpayer, the standard to be applied in every case is that of a
taxpayer dealing at arm's length with an uncontrolled taxpayer. A controlled
transaction meets the arm's length standard if the results of the transaction are
consistent with the results that would have been realized if uncontrolled
taxpayers had engaged in the same transaction under the same circumstances
(arm's length result).® The benchmark of arm's length standard is a
comparability, to find comparable market prices for related-party
transactions. It means arm’s length standard, at its core, is generally based on
a comparison of the conditions in a controlled transaction with the conditions
in transactions between independent enterprises.” Hence, it is crucial to
comprehend which attributes will be taken into account for comparison.
Attributes or “comparability factors” that may be important when
determining comparability include the characteristics of the property or
services transferred, the functions performed by the parties (taking into
account assets used and risks assumed), the contractual terms, the economic
circumstances of the parties, and the business strategies pursued by the
parties.® Application of arm's length standard constitutes transfer pricing
methods which are the ways of the comparison of transactions.

III. Transfer Pricing Methods

There are two groups of transfer pricing methods, which named as
“traditional transaction methods” and “transactional profit methods”
including comparable uncontrolled price (CUP), cost plus, resale price
methods and transactional net margin or comparable profits, profit split
methods, respectively.

¢ CFR-1.482(b)(1).

7 OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations
(2010) [hereinafter OECD-TPG], para. 1.35.

1d. para. 1.36
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A. Traditional Transaction Methods

Traditional transaction methods are regarded classic’ and the most direct
means of establishing arm’s length conditions. However, in some cases
transactional profit methods are more useful than the traditional transaction
methods.

1. CUP method

The comparable uncontrolled price (CUP) method evaluates whether the amount
charged in a controlled transaction is arm’s length by reference to the amount charged
in a comparable uncontrolled transaction.® For instance, manufacturer A
transfers goods to the subsidiary B which is situated in different jurisdiction
and A sells the same kind of goods to the unrelated party C or independent
party D sells the same or similar goods under the same or similar conditions
to the unaffiliated party E. In this regard, prices established between A and
C (internal comparable) or D and E (external comparable) would be the arm’s
length prices for controlled transaction (which is held between A and B).
However, the problem of application of CUP method is finding exact or even
similar prices for controlled transactions. As noted above “comparability
factors” should be considered when using uncontrolled prices for controlled
transactions. In the most cases, CUP method is inapplicable, due to different
conditions that appear in compared transactions: rarity and uniqueness of the
products transferred? or in the situations when there is no internal
comparable because selling products to the independent parties (in the
example of A and C)is controversial with the purpose of vertical integration??.
Despite all these facts, CUP method is accepted as the best method when it is
possible to apply.

2. Resale Price method

The resale price method determines an arm’s-length price for an enterprise’s
controlled purchases of property by subtracting from the uncontrolled resale price an
appropriate gross margin (the “resale price margin”).* Assume K is a seller which
purchased some tangibles from affiliated party L and resold these products to
independent party N. After subtracting appropriate gross margin'® and other
costs associated with the purchase of the product (e.g. customs duties)!® from
“the resale price” (the price which is charged between K and N) this price

? There are three classic methods that are used in transfer pricing cases, developed by the
United States in the 1960s. See Reuven S. Avi Yonah, International Tax as International Law:
An Analysis of International Tax Regime, p. 104. (2007)

1Y OECD-TPG, para. 2.3.

1 CFR-1.482-3(b)(1).

12 Peter Harris and David Oliver, International Commercial Tax, p. 236-237 (2010).

3 Avi Yonah, p. 104-105.

" Feinschreiber, p. 215. (by William W. Chip)

1> Harris and Oliver, p. 237.

1 OECD-TPG, para. 2.21.
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becomes arm’s length price for the transaction between related parties L and
K. Resale price method is useful in the absence of uncontrolled prices in the
open market which makes CUP method inapplicable. Resale Price Method is
applied on a transactional basis, consequently, product distinctions less
influence this method.”” However, it is difficult to utilize this method if there
is significant time between the purchase of the goods from the related party
and resell to an independent party and if the reseller includes valuable
contribution to the product.®®

3. Cost-plus method

However, RPM and Cost-plus method are similar to each other; the main
difference is in the starting points. The cost-plus method measures an arm’s length
price by adding the appropriate gross profit to the controlled taxpayer’s costs of
producing the property involved in the controlled transaction.'* For example,
manufacturer A sells tangible to the related party B which does not resell it to
the unrelated party as in the resale price method. Nevertheless, it is needed to
be found comparable prices for the purposes of establishing arm’s length
price for this transaction. Thus, it is necessary to find companies similar to A
taking into account comparability attributes. “Then companies similar to A
are found to determine what this kind of companies typically expect as a
profit margin compared to their costs. The cost of the product then is
multiplied with gross profit margin which is defined before.”? Cost-plus
method is ordinarily used for the manufacture, assembly, or other production
of goods that are sold to related parties* and is the most appropriate where
the sold products are semi-finished??. Although, aforementioned cost plus and
resale price methods are similar, the starting point of cost-plus is a
manufacturer and of resale price method is a reseller to the unaffiliated party.
Thus, in the cost plus method manufacturer always makes a profit, i.e. for tax
purposes, the entrepreneurial risk is allocated to the purchaser of the goods,
while, in resale price method it is reverse.?

7 UN Practical Manual, para. 6.2.9.2.

¥ Harris and Oliver, p. 237.

¥ CFR-1.482-3(d)(2)(i)

2 Avi Yonah, p. 105. See also Michael Kobetsky, International Taxation of Permanent
Establishments: Principles and Policy, p. 335 (2011) “The gross profit margins for controlled
and uncontrolled transactions have to be measured consistently to ensure that the
uncontrolled comparator being used is a reliable indicator of arm’s length prices.”

21 CFR-1482(d)(1)

22 “The OECD suggests that CPM is most appropriate where semi-finished products are sold
between related parties, where associated parties have joint facility agreements, long-term
buy-and-supply arrangements are in place, or where the controlled transaction is the
provision of services.” See Kobetsky, p. 335

2 Supra note 18
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B. Transactional Profit Methods

These methods are based on analysis of net return. It means transactional
profit methods are more reliable in the cases when there is less or no
comparable data available.

1. Comparable profit or Transactional net margin method

In Section 482, this method is considered as comparable profit method
(CPM) while OECD implemented this transfer pricing method as
transactional net margin method (TNMM) which has some differences
between CPM that will be discussed below. The comparable profits method
evaluates whether the amount charged in a controlled transaction is arm’s length
based on objective measures of profitability (operating profit indicators)* derived from
uncontrolled taxpayers that engage in similar business activities under similar
circumstances. As profit based method, the benchmark for CPM is operating
profit? derived from uncontrolled transactions. Application of this method is
based on creating arm’s length range with the help of profitability data of the
independent enterprises which happen to be in the same field with the “tested
party”.Z “The tested party is the participant in the controlled transaction
whose operating profit attributable to the controlled transactions can be
verified.”?® Arm’s length range must be determined in every arm’s length
method. In this case, interquartile range is employed for determining true
arm’s length operating profit which means the range from the 25th to the 75
percentile of the results derived from the uncontrolled transaction.” If
operating profit derived from controlled transactions falls either side of the
range, tax authorities adjust it to the midpoint. For applying CPM, the U.S.
Department of Commerce creates the Standard Industrial Classification,
which classifies all businesses into categories. Then, they establish the
interquartile range for related party transactions which is determined for

24 “Profit-level indicators are ratios that measure relationships between profits with costs or
resources” See Feinschreiber, p. 86 See also Elizabeth King, Transfer Pricing and Corporate
Taxation, p. 13 “However, The Temporary Regulations emphasize accounting consistency for
sample selection purposes under the CPM as applied to services, rather than resources
employed and risks assumed.”

25 Cfr-1482-5(a)

26 See Feinschreiber, p. 85 “Operating profit is gross profit less operating expenses. Operating
profit includes all income derived from the business segment being evaluated but does not
include interest, dividends, profits derived from unrelated activities, extraordinary gains and
losses that do not relate to the continuing operations of the tested party.”

27 See also Harris and Oliver, p. 238 “These methods involve the comparison of an enterprise’s
profitability with that of a similar business enterprise. It evaluates whether the amount
charged in a controlled transaction is arm’s length based on objective measures of profitability
derived from business activities under similar circumstances.”

*% Feinschreiber, p. 85.

2 1d., p. 86
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every category.®’ As laid down before, profit-level indicators are the essential
components of CPM.® Section 482 endorses rate of return on capital
employed®, ratio of operating profit to sales®, ratio of gross profit to operating
expenses® and other indicators® as profit-level indicators.

OECD changed the name of the method from comparable profit to
transactional net margin method?®, essentially, they are similar to each other.
The major difference between CPM and TNMM is that OECD prefers
“dynamic” means to determine arm’s length result, rather than using
statistical tools such as interquartile range.?” This means TNMM should be
applied transaction by transaction and should not be limited by the
conventional range.®

2. Profit split method

The second method of transactional profit methods is a profit split. The
main idea in the profit split?? method is allocating profits or losses among
related parties according to their contributions to the functions performed.*

*® Avi Yonah, p. 115

31 See Feinschreiber, p. 85 “One or more profit-level indicators (e.g., net profit as a percentage
of sales) are chosen from the third-party transactions to compare to the financial data of the
tested party’s most narrowly identifiable business activity.”

2 CFR-1482-5(b)(4)(i)

33 CFR-1482-5(b)(4)(ii)(A)

3 CFR-1482-5(b) (4)(ii)(B)

35 See CFR-1482-5(b)(4)(iii) “Other profit level indicators may be used if they provide reliable
measures of the income that the tested party would have earned had it dealt with controlled
taxpayers at arm'’s length. However, profit level indicators based solely on internal data may
not be used, because they are not objective measures of profitability derived from operations
of uncontrolled taxpayers engaged in similar business activities under similar
circumstances.”

3¢ See Feinschreiber, p. 227 “In TNMM, the profits earned by a taxpayer in a control transaction
are compared with the same measure of profitability from arm’s length uncontrolled
transactions.” See also UN Practical Manual, para. 6.3.2.2.

37 See King, p. 13 “The Guidelines do not favor the use of statistical tools, such as the
interquartile range, to select a particular value within the arm’s length range. Rather, the
Guidelines focus on comprehensive comparability analysis. In all case, “comparability
factors” should be considered in selecting sample companies.”

¥ TNMM is applied transaction by transaction and not globally, which is not a very important
distinction: it is very hard to do transfer pricing transaction by transaction because of the
sheer number of transactions. See Avi Yonah, p. 116. See also The Guidelines start from the
presumption that transactions are ideally analyzed individually and that each level of
aggregation must be justified.

3% See Heinz-Klaus Kroppen, Roman Dawid and Richard Schmidtke, Profit Split, the Future
of Transfer Pricing? Arm’s Length Principle and Formulary Apportionment Revisited from a
Theoretical and a Practical Perspective, in Fundamentals of International Transfer Pricing in
Law and Economics 267, p. 269. (Wolfgang Schon & Kai. A. Konrad eds., 2012) “The profit
split method is a two or multiple-sided method..., it does not only determine the arm’s length
price..., but also determines a profit allocation for both participants/the overall group.”
101...] risks assumed and resources employed. Harris and Oliver, p. 238
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U.S. transfer pricing regulations provide two types of profit split method.
Usage of these methods depends on the possibility of finding external market
comparables. The one, which relies on comparable data more than the other,
is a comparable profit split method. In this method, the allocation of the
operating profits which arise from uncontrolled transactions is used to
determine the proportions of the operating profits that each controlled
taxpayer gains from similar transactions.* Nevertheless, it is hard to find
comparables in such situations. Therefore, MNEs use residual profit split
method. The residual profit split method is applied in some steps. In he initial
step the functions performed and resources employed by parties are
determined. After this taxpayer values these amounts by reference to third-
party criteria so as to quantify the respective contributions. As the controlled
taxpayers earn markups for their contributions, they are compared to the
uncontrolled markups with the help of CPM. In the second step, residual
profit? is to be allocated in accordance with the proportion that affiliated
parties have in their hands.®® Contrary to the OECD, U.S. regulations says that
residual is always the result of intangibles, patents, copyrights, know-how,
and the like# In the most cases, especially, in the cases of transferring
intangible property it is impossible to determine comparable data for business
activities, which are held among associated parties, hence the need of
adjusting such sort of issues made the tax authorities adopt this method. The
aforementioned methods are the internationally accepted transfer pricing
methods based on arm’s length standard. Nevertheless, there are some
different ways of adjusting transfer pricing issues besides arm’s length
methods. Formulary apportionment approach, advanced price arrangements,
cost sharing agreements considered as means of adjusting transfer of goods,
intangibles and services among associated entities.

IV. Formulary Apportionment
Formulary apportionment method is an alternative to arm's length
standard. These two methods distinguish from each other at the starting
point. Arm's length approach entails “separate entity approach” that means
under this method the members of Multinational group is accepted as

1 Feinschreiber, p. 192 See also King, p. 31 “The comparable profit split method entails
constructing a “hypothetical” multinational firm from two unrelated firms considered
comparable to two individual members of a controlled group. Comparability, in this context,
requires that each of the two unrelated companies artificially joined together engages in
similar activities...”

12 See Feinschreiber, p. 193 “A residual profit remains after allocation under the first step
where valuable items of intangible property are owned by the controlled group, but similar
items are not owned by the uncontrolled taxpayers from whom the market returns were
derived.”

 Ibid.

* Avi Yonah, p. 117
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independent entities.*® By the contrast, formulary apportionment method
treats the whole Multinational group as if they are one corporation. The first
step is to treat the whole group as unitary. Then tax authorities calculate the
net income of the group. After these calculations, they multiply
predetermined formula to the net income to find which percent of the profits
of MNEs group occurs in the particular place. Formulae could be established
differently. For example in California, in the birthplace of this method, tax
authorities use the percentage of assets, payroll, and sales which occur in this
state to create formula. As international consensus supports arm's length
standard, application of formulary apportionment is limited.%

V. Advanced Pricing Arrangements (Agreements)

An advance pricing arrangement (“APA”) is an arrangement that determines, in
advance of controlled transactions, an appropriate set of criteria (e.g. method,
comparables and appropriate adjustments thereto, critical assumptions? as to future
events) for the determination of the transfer pricing for those transactions over a fixed
period of time.* This means companies negotiate with tax authorities to
determine their transfer prices in advance. The purpose of these arrangements
is to facilitate documentation and determination of transfer prices for intra-
company transactions. APAs could be unilateral, bilateral, and multilateral
which consider that APAs can be signed among MNEs and two or more tax
authorities. The multilateral APAs are essential for global trading.
Notwithstanding, it seems as the easiest way of establishing transfer prices,
only about 150 MNEs involved in such arrangements.®

VI. Transfer of Intangibles

The main tax avoidance incentive in transfer pricing arises from the
transfer of intangibles to affiliated entities. The lack of comparables in the
external market, difficulty of determining assets used in the development and
the specific ways of transferring (licensing, cost sharing, ownership
transferring) of these products makes the tax authority control upon this kind
of intra-company transactions less effective. MNEs use this opportunity to
allocate profit gained from the transfer of intangibles among jurisdictions.

> OECD-TPG, para. 1.6

1 Avi Yonah, pp. 111-114 See also Kroppen, Darwin and Schimdtke, p. 273 “In Germany only
the trade tax (the so-called Gewerbesteuer) follows the formulary apportionment approach,
whereas the apportionment depends on the payroll of each plant.”

17 See Elizabeth King, Transfer Pricing and Valuation in Corporate Taxation: Federal
Legislation vs. Administrative Practice, p. 65 “Critical assumptions” constitute an important
part of this agreement. In essence, these assumptions lay out certain initial conditions that
must remain in effect for the life of the agreement (generally three years).”

*® OECD-TPG, para. 4.123.

** Avi Yonah, p. 118.
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Generally, transfer of intangibles among affiliated entities happens with the
help of licensing and cost-sharing agreements.

A. Licensing

Licensing is the second most direct way of transferring intangibles® from
high-rate tax jurisdictions to low-rate jurisdictions. According to the license
contract, affiliated licensee pays royalties to the licensor corresponding to the
percentage which derives from the sale or sublicense of particular intangible.
In vast majority cases, licensees paid token royalties. Consequently, “super
royalty” or “commensurate-with-income” rule was adopted by tax authorities
to adjust such sort of tax avoidance. This rule mentions that royalties must be
appropriate with the income attributable to intangible.® “Periodic
adjustments” would be applied every year to ensure that royalties are
appropriate with the rules embodied in Sections 482. Nonetheless, there are
some conditions that entail exceptions to the periodic adjustments
provisions.>

B. Cost Sharing Agreements

Under cost sharing agreements (CSA), associated parties agree to allocate
profits derived from developing intangible appropriate to their contributions.
With the help of these agreements parties determine the profits to be allocated
among jurisdictions in advance. CSAs mainly occur in research and
development, the mining industry and group management services.®® The
parent company signs CSA with its subsidiary to shift intangible under
development to the low-tax rate jurisdiction to maintain profit derived from
intangible in tax heaven in this jurisdiction, thereby decreasing the overall tax
of affiliated group. Actually, intangible should be under development
because if the intangible is shifted in the complete form “commensurate with
income” rule would be applied. However, another way of shifting profit is
moving intangible to tax heavens in early stages of development to set low

royalty.5
VII. Profit Split as the Most Appropriate
Method in Many Cases

As mentioned above today “traditional transaction methods” are not
applicable in most cases. Even in the comparable profit method it needs

3% Transfer of ownership is the first most direct way of transferring intangibles. In the transfer
of ownership, intangibles are sold to affiliated parties.

>l Avi Yonah, p. 110

32 See CFR-1.482-4(f)(2)(ii) Section 482 provides five exceptions: Transactions involving the
same intangible, transactions involving a comparable intangible, methods other than
comparable uncontrolled transactions, extraordinary events, the five-year period.

>3 Harris and Oliver, p. 240

' Avi Yonah, p. 111
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finding comparable profits derived from uncontrolled transactions. Taking
into account uniqueness of intangibles, it is clear that comparables for this
kind of transactions rarely exist. Therefore, profit split occurs as the most
applicable method. Firstly, it is a two-sided method which means it has two
stage of application. Despite the first stage, in the second stage the
comparables are not needed, thus it makes the allocation of profits less
depended on comparables. Secondly, if there are not comparables at all, profit
split uses “internal data” of the controlled transaction, thereby allocating the
profit among affiliated parties, mostly, in the cases of transferring
intangibles.®® Though, profit split method is similar to formulary
apportionment, formulary apportionment employs predetermined formula,
while, “profit split is applied case-by-case adjusting every transaction
differently.”%¢

Conclusion

An increasing number of MNEs leads to rise of the number of cross-border
transactions, thereby, increasing the amount of goods, services and
intangibles transferred among affiliated parties. Nevertheless, it creates
incentive of tax avoidance by using transactions among associated parties.
MNEs benefit from the tax rates of different jurisdictions, locating subsidiaries
in low or non-tax countries. Arm’s length regulations deal with this kind of
tax avoidance using transfer pricing methods. However, there are five
methods, only profit split method can be applied in every case, taking
consideration unique intangibles as well. Saying in a figurative way, profit
split, in this case, appears as a “jack of all trades”. In the other words, profit
split method makes grounds for establishing arm’s length results for
transferring intangibles which is one of the main ways of shifting profit from
one jurisdiction to another. Thus, profit split is the most appropriate method
for preventing tax avoidance.

>> OECD-TPG, para. 2.141

¢ Jinyan Li, Soft Law, Hard Realities and Pragmatic Suggestions: Critiquing the OECD
Transfer Pricing Guidelines, in W. Schon and K.A. Konrad (eds.), Fundamentals of
International Transfer Pricing in Law and Economics 71, p.75. (Wolfgang Schon & Kai. A.
Konrad eds., 2012)
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Kanan Madatli*

Software License Agreements: Main Types,
Legal Aspects, and Regulations

Abstract

The article is discussing one of the contemporary laws — Software License Agreements in IT
law. The concept of Software License Agreements, the main types of Software License
Agreements, their legal aspects, law regulations on software and other important facts are
mentioned in the article. At the same time there are some cases about the topic in the article
that these cases are helpful for understanding Software License Agreements. And also in the
article, you can see different countries’ legislations on software law and how they are
implemented nowadays.

Annotasiya

Moqgalada miiasir dovriin an maragh hiiquq sahalarindon olan Informasiya Texnologiyalart
(IT) hiiququnun bir institutu — Programlasdirma miigavilalarin tahlili 6z oksini tapmisdir.
Mbogalads  Programlasdirma  miigavilalori, onlarmm novlori, hiiquqgi cohatlori, hiiqugi
tonzimlomalari va digar miihiim moasalalora toxunulmusdur. Bundan basqa moagalada
programlasdirma miigavilalari ilo baglt miixtalif kazuslara yer ayrilmsdr ki, bu kazuslar
movzunun tohlilinda miihiim shomiyyat kosb edirlor. Mogalada miixtalif oOlkalorin
qanunvericiliklorinin ~ programlasdirma  miiqavilaloring  miinasibati, onlarn  totbigi
sahalarindan s0z agilmis va bu miigavilolarin giiniimiizdaki shamiyyati geyd edilmisdir.

Introduction

t has been too much that contracts and agreements were prepared by
depending on sides” wills and these agreements started to change their
places to the digital platforms. Nowadays electronic contracts, software
agreements and such kinds of contracts are the products of online platform.
In this article I've mentioned one of these kinds — software license agreements.
Many contracts have different positions in digital platform, and some of
them are only presented to user as a “accept” or “deny” contract. “As the user
may not see the agreement until after he or she has already purchased the
software, these documents may be contracts of adhesion.”! Software
companies often make special agreements with large businesses and
government entities that include support contracts and specially drafted
warranties. In general, software is licensed rather than sold to protect the
owner's copyright interest in the software. When software is licensed each and
every user of the software enters into an agreement with the owner regarding
the use of the program. Surely, it is important to know which law regulates

them or how are they regulated?

* Baku State University Law School, 2nd year student, SABAH group
! James Boyle, Shamans, Software, and Spleens: Law and the Construction of the
Information Society, p. 19 (1996)
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This article consists of 2 parts. You will see software contracts, their types,
“shrink-wrap” and “click-wrap” licenses, legal aspects of software license
agreements, legal status of software license agreements, and other important
headings.

I. Understanding Software License Agreements

A. What is a Software License Agreement?

At the core of software and software contracts is the legal concept of
copyright.2 Copyright is the right for the owner or licensed proprietor to
prevent anyone from copying their software without paying anything for it.
Since the use of software requires copying to occur, then any user of software
must have permission to use and thereby copy such software.? Hence it is
important to use software license agreements for software owners and
licensees to purchase their products. But what is a Software License
Agreement? Many authors have different concepts about Software
Agreements, but generally we can define Software License Agreement or
End-User License Agreement (EULA) as a contract between licensor of
software and purchaser, defining purchaser rights to use and to purchase the
software.

How is the software licensed? After a software company develops a
software product, the company will generally attempt to capitalize on its
efforts by licensing the software to others. These transactions may take a
variety of forms. The typical software license provides that the software
company will deliver a "finished" software product to the user. In many cases,
the software company also agrees to correct any software defects or "bugs"
that are discovered, and to periodically provide the user with improved,
updated versions of the software. The software user, in return, pays one fee
for the software, and may also agree to pay an additional fee, or royalty, if the
software he licenses is incorporated into one of the products he (the user)
manufactures. In addition, the software user often promises that he will not
(1) disclose any of the confidential information the software company
provides to the user, (2) reproduce or otherwise copy the software, and (3)
assign or sublicense the software without the consent of the software
company.* At the same time I want to mention that, the licensor of the
software can provide a general license for the all products of company, on the
other hand, the licensee can determine seperate licenses for each product of

2Robert T. J. Bond, Software Contract Agreements: Drafting and Negotiating Techniques
and Precedents, p. 58 (2004)

2Id. p. 58

¢ Terence W. Thompson, Software Licenses as Personal Service Contracts, 9 Computer L.J. 491,
p. 492 (1989)
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company. For example, Adobe Systems Ltd. defines both types for their
products.®
The licensor may own all rights to the software, or may have the
permission of the owner to enter into license agreements with others. The
licensee may be:
- auser of software;
- adistributor of software;
- a publisher of software;
- a party who modifies, translates or adds codes to the software;
- avalue added reseller;
- ajoint venture partner;
- an independent maintenance company;
- atechnology escrow agent;
- an independent sales representative or agent and etc.®
In general, if the software in question is protected by patent, copyright, or
trade secret law, the license agreement allows the licensee to deal with the
software as specified in the license grant provision of the agreement without
infringing the licensor’'s copyright or patent rights’”, or without
misappropriating the licensor’s trade secrets.

B. Some Important Types of Software License Agreements? -
“Click-wrap” and “Shrink-wrap” Licenses

1. Developer-publisher license agreements

A developer-publisher license agreement is an important type of software
license agreements for all kinds of software, such as mainframe®,
minicomputer'®, and microcomputer'. In the microcomputer software arena,
these contracts are commonplace but vary in their approach to significant
terms. For example, the license grant may transfer the developer’s copyright
interest to the publisher, or the publisher may acquire an exclusive license to

5 Adobe General Terms of Use (Last updated 7 April 2015),
http://www.adobe.com/legal/terms.html (last visited 18.11.2015)

¢T.].Bond, p. 59

71d. p. 60

8 The division of Software License Agreements is based on Robert T. ]. Bond, Software
Contract Agreements: Drafting and Negotiating Techniques and Precedents. There are
many types of Software License Agreements, but when I mentioned types of Software
License Agreements, I mainly substantiated to Robert T. J. Bond.

° Mainframe — a large computer, generally requiring a special environmentally controlled
room or data center, for processing large quantities of data (Robert T. J. Bond — Software
Contract Agreements: Drafting and Negotiating Techniques and Precedents)

10 Minicomputer — a small computer which sometimes possesses equal features and
capabilities with a large computer.

1 Microcomputer - a complete computer, designed for an individual working. Synonym of
personal computer (PC)
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distribute the software during the term of the license agreement. Often such
agreements cover several programs and it is not unusual for such agreements
to cover several machine types of versions of each program, such as, a Mac
and an IBM version of each program developed.?

Developers require minimum copyright payments in these agreements
plus an advance royalty payment that is returned at a rate of less than 100%
of all copyrights earned so that the developer receives some incremental
revenue from initial copies distributes. Publishers will set milestones for the
development of each version of program and insist that copyright advances
are divided into payments that are tied to the milestones.”® And also, in these
agreements publishers must pay attention that the license agreement includes
warranty options, maintenance responsibilities, publisher rights and etc.
Nowadays, many software and publisher companies use these agreements,
for example, Apple Inc. uses these kinds of agreements for the marketing of
its products.

2. Escrow® and TTP* agreements

Although escrows play an important part in modern legal affairs,
comparatively little litigation has arisen on the point. The attributes of an
escrow were established early at English common law, and have been
relatively unchanged by the passage of time. An escrow has been technically
defined as an instrument which by its terms, imports a legal obligation, and
which is deposited by the grantor with a third party to be kept by the
depositary until the performance of a condition, or the happening of a certain
event; and then to be delivered to the grantee.'”

Software or technology escrows sometimes involve a license agreement.
Software escrows historically become important when the software user
licenses an important or critical application in object code and there is no
commercially available substitute that could be acquired and placed in use on
short notice and at a reasonable cost. If the software publisher fails to maintain

12T.]. Bond, p. 74

31d, p.76

14Apple Software License Agreements (last updated May 2015),
http://www.apple.com/legal/sla/ (last visited 29.11.2015)

15 Escrow - the holding on deposit by a third party of confidential material on certain terms
as to its release or control and use. In software terms it is often source code which is placed
in escrow. (Robert T. J. Bond — Software Contract Agreements: Drafting and Negotiating
Techniques and Precedents)

16 TTP - The abbreviation for a Trusted Third Party; an independent individual, firm or
company set up or licensed by the state to provide, amongst other things, escrow services
and certification or verification services for public and private key algorithms or codes used
in cryptographic software, and providing authentication services in respect of digital
signatures used in e-commerce. (Robert T. J. Bond — Software Contract Agreements:
Drafting and Negotiating Techniques and Precedents)

7 Lawrence |. Meyer, Escrow Agreements, 8 Miami L.Q. 75, p. 75 (1953-1954)
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and enhance the software as required by the license agreement, or if the
publisher falls into bankruptcy, the user would need to program source code
and technical information about the source code in order to continue to
maintain and enhance the important or critical program.!® Software escrows
are a subset of a broader type of escrow known as the technology escrow. The
major difference between the two is that a software escrow arrangement is
limited to software and related items including updates, enhancements,
technical documentation, user documentation, flow charts, etc; while
technology escrows are used for non-software as well as software technology.
Technology escrows are used by inventors and participants in research and
development joint ventures to substantiate the creation of their inventions
and the timing of those inventions, by government contractors to comply with
the demands of procurement and RFPs.” The inventions or technology of
such parties may or may not involve or include software. There are various
approaches to software escrows. The software publisher may establish an
escrow in advance of customer demand, or in response to customer demand.
The escrow may serve more than one customer or only a particular customer.
The escrow agent may be one of the party’s banks, insurance companies,
accountants, or attorneys, or it may be an independent escrow company
whose primary business is escrow service. Generally speaking, sophisticated
users prefer an independent escrow provider to an agent of one of the
parties.?

The escrow arrangement typically requires the software publisher to
transfer a copy of source code to the escrow service provider who is required
by contract to deliver a copy of the source code to one or more users upon the
failure of the publisher to maintain the program licensed by the user(s) in
executable code form, or upon the bankruptcy of the publisher?. The escrow
service provider may hold a copy of the source code under a license
agreement with the publisher, or may take title to a copy of the source code.
The user may receive a copy the source code from the escrow service provider
under a license from the provider, or under the terms of the user’s executable
code license agreement. Alternatively the user may own the copy of the source
code received from the source code provider, or other arrangements could be
worked out. In any event, license agreements between publishers and escrow
service providers, and license agreements between escrow service providers
and software users are both considered escrow license agreements.?

Trusted Third Party (TTP) agreements are a variation upon Escrow
Agreements and are becoming used in the area of cryptography and electronic

T.]. Bond, p. 83

19 The abbreviation of Request for Proposals.
»©T.].Bond, p. 84

2], Meyer, p. 78

2T.].Bond, p 85
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commerce.” The term "Cryptography and Encryption services” is intended to
encompass any service, whether provided free or not, which involves any or
all of the following cryptographic functionality:

. key management

. key recovery;

. key certification;

. key storage;

. message integrity (through the use of digital signatures);

. key generation;

N ON U b W N -

. time stamping; %

In the UK policy paper, a TTP is described as "an entity trusted by other
entities with respect to security related services and activities"?®. This
description could cover a wide range of activities which do not involve the
provision of encryption services, for which reason it is arguable that TTP's not
offering encryption services are not subject to the licensing regime.?
However, certain exclusions are explicitly set out in the policy paper:*

e Intra-company TTP's: provision of encryption services by an
organisation to its own employees or within its own group of
companies, or other similarly closed user groups. If, however, the
customers of that organisation can use these encryption services for
communication among themselves, or if the organisation extends the
encryption services it provides to its employees so they may
communicate with another organisation, it would not be excluded
from licensing;

e when the encryption services are an integral part of another service
such as pay TV;

e encryption used in home banking services;

e key management and encryption services offered to credit card
companies to authenticate credit card users.

In order to provide certification or authentication of cryptographic keys and
digital signatures used in cybertrade transactions a number of corporations
and bankers are offering their services as TTPs who hold in escrow algorithms
and keys of the cybertraders in order to provide a verification service if
requested.”

z]d p.86

24 Chris Reed, Juan Avellan, The United Kingdom Policy on Trusted Third Parties and its
Implications for EDI, 4 EDI L. Rev. 81, p. 82 (1997)

% Licensing of Trusted Third Parties for the Provision of Encryption Services: Public Consultation
Paper on Detailed Proposals for Legislation. Department of Trade and Industry. March 1997.
% Reed, Avellan, p. 83

27 The report can be found here: https://www.gov.uk/government/publications

2 T.].Bond, p. 86
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C. Shrink-wrap, Click-wrap and Browse-wrap Agreements

1. Shrink-wrap and Click-wrap agreements

Originally, the terms of software license agreements were written on or
could be read beneath the plastic wrapping that encased the packaging in
which the software was sold. In theory, you would read the license agreement
before purchasing and opening the packaging. The license was worded in
such a way that by purchasing and opening the packaging you would
automatically be bound by the terms of the license agreement. These
agreements came to be referred to as shrink wrap licenses. More recently,
software developers have begun including the license agreement as part of
the installation of the program. When you go to install the program, the
license agreement appears on your screen and you are asked to accept the
terms and conditions before you are allowed to proceed with the installation
of the program. Some programs permit you to print a copy of the license
agreement; others do not. Because you have to click on the accept button to
proceed with the installation, these types of license agreements have become
known as click wrap licenses. In other word, clickwrap agreements require
the user to scroll through the agreement and confirm acceptance of the terms
and conditions by taking some form of positive action, such as clicking an "I
accept" button, prior to use of the program. The installation or use of the
software is conditional on the user accepting the agreement and thereby
consenting to abide by its terms.?’

These contracts are by nature contracts of adhesion® - the possibility of
negotiation is excluded; one simply declares one's acceptance or goes
without.?! Shrink wrap and click wrap licenses are dramatically different from
other types of agreements. First, shrink wrap and click wrap license terms
cannot be examined prior to the purchase of the software. Second, if the terms
of the license agreement are read, it is only after the transaction is complete.
Third, the license agreement is presented to you on a take-it-or-leave-it basis.
Fourth, the software is sold on the condition that you agree to the terms of the
license agreement and that by opening the package, installing the software or
using the program you are deemed to have accepted the terms of the license
agreement. Fifth, if you do not agree with the terms of the license, you are
instructed to return the software for a refund.?? Because of these differences,
there are numerous issues with respect to the enforceability of shrink wrap

2 Renee Zmurchyk, Contractual validity of End-User License Agreements, 11 Appeal Review,
Current L. & L. Reform 55, p. 56 (2006)

3 See Andrew Burgess, Consumer Adhesion Contracts and Unfair Terms: A Critique of
Current Theory and Suggestion (1986)

31 See Ellison Kahn et al., Contract and Mercantile Law: A Source Book: General Principles of
Contract (Vol 1. 1988)

32 Adrienne Waller, Shrink-wrap and Click-wrap licenses, 25 LawNow [32], [35] 19, p. 20 (2000-
2001)
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and click wrap license agreements. There are two main reasons these issues
arise. First, the license agreements purport to create a contractual relationship
between the software developer and the end user and second, the terms of the
license agreement are brought to the user's attention after the transaction is
complete.

I mentioned above that the click-wrap and shrink-wrap licenses have some
similarities and differences. And now I want to mention their unique features.

Shrink-wrap agreements have much importance on the implementation of
software licenses. A shrink-wrap agreement is simply a printed standard-
form agreement that is placed or printed on top of the package in which a
computer program is marketed. A cellophane wrapper is placed around it - it
is shrink-wrapped. Other terms used to describe this type of agreement are
“box-top”, “tear-me-open” or “blister-pack” agreements. They are used for
mass-marketed software. The shrink-wrap agreement comes into effect when
consumers break open the plastic shrink-wrap or install the software on their
computers as assent to the terms of the license.®

The shrink-wrap agreement purports to create a license agreement between
the buyer of the computer program and its producer. It grants the user a non-
exclusive license to use, subject to certain limitations, the program and
accompanying documentation. Sometimes it also states that the license does
not constitute a sale: ownership of the program and the copyright in the
program, the accompanying documentation, and any copy made by the user
remain with the software developer or publisher. Typically, the relationship
entered into for the acquisition of software is either a license, or a single
payment for use in perpetuity: in both cases the ownership of the copyright is
not transferred to the buyer.%

Are these agreements enforceable by either party? The foundation of a
contract is agreement by the consent of two or more parties. The main
components of agreement are offer and acceptance. At common law, no
formalities are required for the conclusion of a valid and enforceable contract.
So a contract may be concluded in writing or orally, or by a mixture of the two
(such as where the offer is made in writing but accepted orally). A tacit (or
inferred) contract is concluded partly or wholly by the conduct of the parties
- the agreement is inferred from the actions of the parties.

So the terms of the shrink-wrap license printed on the packaging constitute
an offer made by the owner of the copyright in a computer program to a
potential buyer. In a Canadian case (North American System Shops Ltd v. King
(1990) 27 CPR (3d) 367), a computer program was sold shrinkwrapped, but

®1d p.20

 Tana Pistorius, Shrink-wrap and Click-wrap agreements: Can they be enforced?, 7 Juta's
Business Law Review 79, p. 79 (1999)

% Ibid.

% Jd. p. 80
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no copyright notice or license agreement was visible until the package was
opened (the “license statement” appeared inside the back cover of the booklet
accompanying the computer program). The court held that as the license
statement was not visible or known to the defendant when he acquired the
program, he bought the program without any notice of conditions attaching
to the sale and was free to deal with the program as he wished.®” Today,
though, few computer programs are packaged in such a way that the terms of
the proposed agreement are not visible.

In another case, in ProCD, Inc. v. Zeidenberj (“PMCD”)% it was held that a
shrink-wrap license was binding on the purchaser. In this case, the purchaser
had notice of the license terms as there was a disclaimer on the outside of the
box indicating the transaction was subject to a software license. Under the
terms contained inside the box, the purchaser had a right to return the
software if the terms were unacceptable. The Court noted that shrink-wrap
licenses are enforceable as a general matter unless their terms are
objectionable on grounds applicable to contract, such as violation of a rule of
positive law or unconscionability.>

In short, a shrink-wrap agreement is a valid and enforceable contract,
provided that the requirements of offer and acceptance have been met. If a
consumer disputes the validity or enforceability of such an agreement, the
following principles will assist the software developer: the consumer will be
bound by the agreement

e if she hasread it;

e if she has not read it, but the supplier drew her attention to its terms, or

the agreement by its nature drew her attention to its contents.®

2. But what about click-wrap agreements?

The use of click-wrap agreements is growing. Click-wrap agreements have
evolved as a concept analogous to shrink-wrap agreements. I mentioned the
concept of Click-wrap agreements above, and also these agreements have
many purposes. Today there remains no doubt that legally binding contracts
between users and manufacturers may be formed online. The momentous
case of Rudder v. Microsoft Corporation, ("Rudder”)* established that click-wrap
agreements are valid and legally binding contractual agreements. In Rudder,
Microsoft filed for a permanent stay of proceedings, claiming that the
plaintiffs agreed online to the exclusive jurisdiction clause stating that the
State of Washington was the governing jurisdiction for any disputes. The
plaintiffs argued that the online agreement should not be enforced because

7 1d. p. 80

% 86 F.3d 1447 (7th Cir. 1996) [PmCD]
» Zmurchyk, p. 59

4 Pistorius, p. 81

41(1999), 2 C.P.R. (4th) 474 (Ont. S.C].)
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they did not receive specific notice of the clause and were therefore unaware
of its existence. In rejecting the plaintiffs' claim, the Court noted that the
plaintiffs were required to click an "I agree" button twice during the process
and that the forum selection clause was no more difficult to read than any
other term. The Court compared the online agreement to an agreement in
writing, holding that it must be given the same enforcement.*

Are click-wrap licenses enforceable? The recent U.S. case of i.LAN Systems,
Inc. v. Netscout Service Level Corporation® has confirmed that a click-wrap
license agreement is enforceable but, under Massachusetts law would be
interpreted under the Uniform Commercial Code. Of interest in this case was
that i. LAN Systems were a reseller of Netscout’s products. i. LAN has signed
a detailed value added reseller agreement. i.LAN having signed the VAR#*
agreement, then placed a purchase order for software products. The software
products as delivered to i.LAN were subject to a click-wrap agreement which
included language to the effect that nothing in the click-wrap agreement
would affect any pre-existing agreements between Netscout and its licensee.*

3. Browse-wrap agreements

Browse-wrap agreements set out the terms somewhere within the site but
do not require the user to review or agree to the terms prior to use of the
program.* “Browse-wrap” agreements, as distinct from “click-wrap”
agreements, do not require the active consent of the user. Acceptance of a
browse-wrap is implied from the user’s browsing or other activity on the web
site, even if the user has not reviewed the electronic contract.”” Browse-wrap
agreements are typically found at the bottom of a webpage in the form of a
link to another page on which the terms and conditions are posted. The user
is not required to review the contract, much less access the page where it’s
located, in order to proceed. Actually, these agreements are not so widely
enforced, but there are some cases about these.

One of these cases is Register.com, Inc. v. Verio, Inc.*® Distinguishing Register
from Specht, the Second Circuit held that the defendant, Verio, unlike the
defendant in Specht, was "fully aware of the terms on which Register offered
the access." The other case on browse-wrap agreements is Southwest Airlines

4 Pistorius, p. 83.

43183 F.Supp.2d 328, i.LAN Systems, Inc. v. Netscout Service Level Corporation, see the full case
here: http:/lwww.internetlibrary.com/cases/lib_case22.cfm

4 The abbreviation of Value Added Resellers

#T.]. Bond, p. 82

4 Zmurchyk, p. 57

¥ Jetfery E. Wittmann, Electronic Contracts, Negotiation and Drafting Major Business
Agreements Conference Federated Press 2, p. 4 (2007)

48356 F.3d 393. See the full case here:
http://www.duanemorris.com/site/static/356_F_3d_393.pdf
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Co. v. BoardFirst, LLC.# In a recent case, Southwest Airlines Co. v. BoardFirst,
LLC, the Northern District of Texas recognized the evolution of commercial
transactions in enforcing browse-wrap agreements. Recognizing that
"browse-wraps have become more prevalent in today's increasingly e-driven
commercial landscape," the court succinctly summarized that "one general
principle that emerges is that the validity of a browse-wrap license turns on
whether a website user has actual or constructive notice of a site's terms and
conditions prior to using the site.>

II. Legal Aspects of Software License Agreements

A. How Does the Law Regulate Software License Agreements?

Every jurisdiction has its own national laws which vary for protecting
intellectual property rights and software licenses. In the UK the law which
applies includes the Copyright, Designs and Patents Act 1988, the Patents Act
1977 and the Trade Marks Act 1994. In the US the Patent Act, the United States
Commercial Code, the Copyright Act, the Uniform Trade Secrets Act and
various State laws all apply to intellectual property in computer programs.>
The Software License Agreements may be regulated by Paten Law, Copyright
Law, Trade secret law, Trademark law, Tax law and mainly Contract Law.
And also there are many EC directives, Court decisions and other
international papers which regulate this field.

Most foreign countries have an absolute novelty standard that requires the
patent application in that country to be filed before any sale of the invention
or offer to sell it, and before any publicity, advertising, or distribution of
promotional literature that describes the invention sufficiently to disclose it to
the public. There is a prevailing idea that the possession of a patent gives the
patentee the right to make the thing covered by the patent. This is a mistake.
The Government only gives the inventor the right to prevent others from
making the thing patented; that is the extent of his monopoly. If the inventor
can make his or her product without infringing any prior patents, well and
good, but this question does not enter into the discussion in obtaining the
patent nor is the Government interested in that question. It frequently
happens that an inventor may procure a broad patent on a machine of some
kind, but subsequent experiments may show that the machine is costly to
operate and impractical to some extent. A subsequent inventor may improve
the machine and make it practical.?

#2007 WL 4823761 (N.D. Tex. Sept. 12, 2007). See the case here:
http://itlaw.wikia.com/wiki/Southwest_Airlines_v. BoardFirst

5% Sam S. Han, Predicting the Enforceability of Browse-Wrap Agreements in Ohio, 36 Ohio N.U.
L. Rev. 31, p. 42 (2010)

51 T. ]. Bond, p. 104

52 Charles F. Murray, Patent Law, 3 Chi.-Kent Rev. 5, p. 7 (1924-1925)
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When the software is patented, the patentee can sell or give it to a company,
or a person. It is often said that you can patent an idea (or invention) but you
can only copyright the expression of the idea (or invention). For an idea or
invention to be patentable, it must be new, involve an inventive step, be
capable of industrial application and must not be one of the statutory
exceptions of which a “computer program” is one and “a method of doing
business” is another. %

There have been many cases on the patenting software, such as US case of
State Street Bank & Trust Co v. Signature Financial Group Inc.**

The UK Patents Act 1977 provides patent protection for 20 years and for
countries which are signatories to the European Patent Convention the term
is for the same period. Whilst it may appear harder and, therefore, less
desirable to obtain patent protection in the UK than it may be in other
countries such as the US, this is still no reason to discount patent protection
as a means of securing suitable rights for software.®

Copyright is at the core of intellectual property right protection for
computer software and globally is recognised as the main protection for the
rights of the owner.*® The author, that is the person who creates the work, is
generally regarded as the copyright owner except that, where the software
program is made by an employee in the course of his employment, the
employer is the first owner of the copyright.

Until recent years in many countries computer software was not
specifically referred to in statutes as having its own right to protection for
copyright purposes and certainly in the UK in the Copyright Act of 1956
there was no mention of computer programs and therefore copyright was
deemed to apply to computer programs because they were “written” and
therefore might well be regarded as “literary works” which were specifically
referred to in the Copyright Act 1956. * The Copyright, Designs & Patents Act
1988 (the 1988 Act) replaces previous UK copyright statutes.®

Whilst it is not necessary to display any statement or wording regarding
copyright on a software product it is generally considered good practice to
display a copyright statement as an assertion of copyright ownership and
statement to the world at large as well as to the licensed user.®® Therefore,

% T.]. Bond, p. 105

54149 F 3d 40368 (Fed Cir 1998) — Cert. Denies — 1999. See the case here:
https://law.resource.org/pub/us/case/reporter/F3/149/149.F3d.1368.96-1327 .html
% See the UK Patents Act 1977: http://www legislation.gov.uk/ukpga/1977/37

% T.]. Bond, p. 106

¥ See the UK Copyright Act 1956:

http://www legislation.gov.uk/ukpga/1956/74/contents/enacted

% T.].Bond, p. 107

% Brian Subirana, Malcolm Bain, Legal Programming: Designing Legally Compliant RFID
and Software Agent Architectures for Retail Processes and Beyond, p. 142.

% T.].Bond, p. 109
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where the owner of a computer program wishes to assert or further enforce
copyright ownership, the statement that is usually suggested is as follows:

© [name of copyright owner] [year of first publication].

Often the words “All rights reserved” are added to the copyright statement.
The usual places to display the above copyright statement are:

» on all packaging for the software product;

e on the front cover or inside front cover of any accompanying

documentation and user manuals;

e as an opening page on the first loading of the program so that the
copyright statement is clearly displayed as the program is ”scrolled
through”; or

e physically on the media within which or upon which the program is
embedded or incorporated.¢!

Trade secret protection may have originated in the 1851 English case of
Morison v. Moat,%> and later it may have been first recognised in the United
States in a Massachusetts case, Peabody v. Norfolk.®* One goal in the judicial
development of trade secret law has been to discourage unfair competition
and trade practices.®* A second goal has been to encourage research and
innovation.

Trademark rights arise from commercial use or the intention to use them
commercially followed by commercial use. Trademarks may be registered or
not, but registration gives some advantages and is usually preferable to not
registering your mark.®® If a mark is registered, the registration must be
renewed from time to time. The duration of trademark protection is
potentially unlimited. The trademark owner’s exclusive rights to use the mark
with respect to certain goods and services may continue as long as the
trademark owner uses the mark in commerce®; uses it correctly, e.g. as a
trademark rather than a generic name; controls the quality of the products
bearing the goods; and as long as customers continue to perceive the mark as
an indicator of source or sponsorship of the products bearing the mark.

In the United Kingdom trademarks and service marks are protected by
statute under the Trade Marks Act 1994%. Under the existing law trademarks
may be applied for in respect of computer programs generally speaking under
Class 9 for the program itself and Class 16 for accompanying user manuals.®

61 T. ]. Bond, p. 109

62 (1851) 9 Hare 241. See the case here: http://swarb.co.uk/lisc/Info18491899.php

63 98 Mass 452 (1868)

¢ T. ]. Bond, p. 111

65 [bid.

66 [bid.

67 See the Act here: http://www legislation.gov.uk/ukpga/1994/26/contents

68 International trademark classes, http://www.oppedahl.com/trademarks/tmclasses.htm
(last visited 01.12.2015)
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One difficulty which many software houses have is that they tend to use
descriptive marks as trademarks which maybe unregistrable although the
Trade Marks Act 1994 is considerably more lenient than the previous UK
legislation.®’ It is now possible to register not only names and words but also
distinctive shapes and configurations.

As other laws, Contract law has a unique position on the regulation of
Software License Agreements. The Contracts (Rights of Third Parties) Act
1999 applies in the United Kingdom to contracts which are entered into on or
after 11 May 2000. The Act enables a third party to enforce contractual rights
as if it were a party to the contract.”

The Contract Law has various regulations on softwares and cores all over
the world, such as the ALI Principles or Brazilian Software Contracts and etc.
The ALI Principles™ constitute specialized contract law. They apply to
"agreements for the transfer of software for a consideration," including sales,
licenses, leases or access contracts, whether negotiated or standard form and
whether the delivery of software is by a tangible or electronic medium.”

In the United States, where the transaction relates to a sale, then the
Uniform Commercial Code applies and in many parts of Europe specific civil
codes apply to contracts for sale. However, in Scotland, many European
countries and parts of the United States, such rights can be conferred.” This
is significant where software is distributed by OEMs”™, VARs” and other
resellers appointed by the original provider. Care needs to be taken if the
provider is to create a right to enforce rights against a licensee or receive the
protection of any limits of liability in the sub-license.”

B. Open Source Licenses and Their Regulations

There is considerable discussion about the different definitions and
variations of what is generally understood as open source software,
particularly because there is currently a divergence of opinion between
different camps in whether one should use the terms "open source" or "free
software" to define the movements implicit in the permissive distribution of
software.”” So, the open source licenses are licenses that comply with the Open

¢ T.].Bond, p. 113

7 T.].Bond, p. 115

"t The American Law Institute (ALI) undertook a project to resolve this uncertainty in 2004.
The end product was the Pinciples of the Law of Software Contracts (Principles), which
approved in May 2009.

72 Robert A. Hillman, Contract Law in Context: The case of Software Contracts, 45 Wake Forest
L. Rev. 669, p. 673 (2010)

73 T.]. Bond, p. 114

74 Abbreviation of Original Equipped Manufacturers

75 Abbreviation of Value Added Resellers

76 T. ]. Bond, p. 114

77 Dan Burk, Open Source Genomics, 8 B.U.J. SCL. & TECH. L. 254 (2002)
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Source Definition — in brief, they allow software to be freely used, modified,
and shared.

Suffice it to say, there are different terms that can be used to describe the
word “open source”: Free Software ("FS"), Open Source Software ("OSS"), Free
Open Source Software ("FOSS"), Free Libre Open Source Software ("FLOSS"),
Open Code, and nonproprietary software. The reason behind the many
different terms and definitions is mostly historical, and comes from the fact
that each denomination, particularly FS and OSS, have become attached with
specific philosophies and ideologies, and, moreover, each of these definitions
will usually inform the type of licenses used to distribute the work." This work
will use the term "open source software" when talking specifically about the
many different licenses used in software development.”

The ability of open source software providers to dedicate their programs to
free public use, while at the same time using copyright law to control the
distribution and modification of their work, has long been an unresolved legal
issue. A recent decision by the U.S. Court of Appeals for the Federal Circuit
has resolved many questions about the enforceability of open source
licenses.”

There are many popular open-source licenses on the digital platform. The
following OSl-approved® licenses are popular, widely used, or have strong
communities (as defined in the 2006 Proliferation Report):

» Apache License 2.0

e BSD 3-Clause "New" or "Revised" license

e BSD 2-Clause "Simplified" or "FreeBSD" license

* GNU General Public License (GPL)

e GNU Library or "Lesser" General Public License (LGPL)
e MIT license

e Mozilla Public License 2.0

e Common Development and Distribution License

e Eclipse Public License and etc.?!

What's about future? IBM has joined the Open Source world, and the
venture capital community is discovering Open Source. Intel and Netscape®?
have invested in Red Hat®, a Linux® distributor. VA Research®, an integrator

78 Andris Guadamuz Gonzalez, Open Science: Open Source Licenses in Scientific Research, 7
North Carolina Journal of Law and Technology 321, p. 326 (2006)

7 Matthew A. Goldberg, Open Source Software Licenses Held Enforceable, 34 Litig. News 3, p. 3
(2008-2009)

8 Abbreviation of Open Source Initiatives-Approved

8 Licenses and Standards, http://opensource.org/licenses (Last visited 30.11.2015)

8 Netscape — the most popular browser - claims 70% plus of the market.

8 Red Hat, Inc. - an American software company which provides open-source software
products.

8 Linux — an open source operating system.

8 See the site: http://www.research.va.gov/
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of Linux server and workstation hardware, has announced an outside
investor. Sendmail Inc,? created to commercialise the ubiquitous Sendmail e-
mail delivery program, have announced six million dollars in funding.?”

Two internal Microsoft memos, referred to as the Halloween Documents®,
were leaked to the online public. These memos clearly document that Open
Source and Linux threaten Microsoft, and there is a school of thought that
suggests Microsoft will launch an offensive against them to protect its
markets. It is likely that Microsoft will use two main strategies: copyrighted
interfaces and patents.? They may also extend networking protocols,
including Microsoft specific features in them that will not be made available
to free software. They, and other companies, will aggressively research new
directions in computer science and will patent whatever they can, before
others can first use those techniques in free software. In the second Halloween
document, a Microsoft staff member comments on the exhilarating feeling
that he could easily change part of the Linux system to do exactly what he
wanted. Additionally, it was so much easier to do this on Linux than it was
for a Microsoft employee to change NT.

Open Source allows software to be shared easily. Businesses are adopting
the Open Source model because it allows groups of companies to collaborate
in solving a problem without the threat of an anti-trust lawsuit. Moreover,
because of the advantage they gain when the computer-programming public
contributes free improvements to their software.”” However, the most reliable
indication of the future of Open Source is its past.

In just a few years, it has gone from nothing to a robust body of software that
solves many different problems and is reaching the million-user count.”

Conclusion
As I mentioned, all of these mean that Software License Agreements have
a unique position in our life. Each type has important role and almost every
country implements at least the basics of laws of Software License
Agreements. Software Law is a modern law institute and it is developing day
by day.

# Sendmail Inc — a company which regulates email connectivity, message notifications
between people, companies, systems, softwares and applications located on different
devices.

¥ T. ]. Bond, p. 100

8 The Halloween documents — consist of some private Microsoft memos on relating free
software, open-source software and etc.

8 Supra note 86

»T.].Bond, p. 101

o1 Ibid.
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Producting new softwares, designing new software templates, preparing new
contracts and licenses for softwares and such other facts affects the Software
Law, and the patentees’ and licensees’ rights also influences softwares.

Of course, all the softwares are not these. There are, much more in the
Software, including an implied indemnification obligation against
infringement, streamlined parole evidence and interpretation rules focusing
on issues that arise in the software licensing setting, and others.
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Dunay Xasaylt*
Tibb hiiququ: Diizgiin tibbi miidaxils,
malpraktis vo komplikasion
hiiquqi fakt qisminda

Annotasiya

Mbogalads dinamik inkisafda olan ictimai miinasibatlorin yeni bir istigamotinin — Tibb
hiiqugunun yaranmasmin nazari asaslart 6z aksini taprisdir. Hom Roman-german hiiquq
sistemli, ham da Anglo-sakson hiiquq sistemli 6lkalorin bu sahs ilo bagh nazari konsepsiya
va baxiglart hagda moalumat verilmisdir. Homcinin tibb hiigug wmiinasibatlarinin
yaranmasmda hiiquqi fakt kimi ¢ixis edon malpraktis, diizgiin tibbi miidaxila, komplikasion
hagda damsilir. Homcinin moaqalada tibb hiiququnun subyektlori ilo bagh zidd fikirlara da
aydmlq gatirilmisdir. Miiasir dovrda tibb hiiququ baximdan tonzimlonmonin vacibliyini
labiidlasdiron orqan transplantasiyasi, qiisurlu estetik amoaliyyatlar, laboratoriyada canh
insanlar iizarindas aparilan arasdirmalar hagda malumat veriliv. Maqgalada tibb hiiqugunun
predmeti olan siini mayalanma, gqanunsuz abort vs klonlasdirma hagda moalumat
verilmisdir.

Abstract

The article reflects theoretical foundations of emergence of Medical law, which is the
newest direction of developing and dynamic public relations. Also the article describes
theoretical concepts and outlooks in both Romano-Germanic and Anglo-Saxon legal
systems on this topic. Malpractice, complication and proper medical treatment are
depicted as legal basis for emergence of Medical law. Controversial statements are clarified
with regard to the subject. Necessity of regulation of some medical issues as
transplantation, defective aesthetic, surgery, research conducted on alive people is
emphasized. In the article, artificial insemination, illegal abortion and cloning are
examined as well.

Giris

® nsan hiiquglarinin miidafissi zeminininds yeni hiiquq sahslorinin
yaranmast miasir hiiquqda yaranan ictimai miinasibatlorin
tonzimlonmasinds samarali {isul kimi giymoatlondirilir. Daim inkisafda

olan ictimai miinasibatlorin praktik tonzimlonmoasi hiiququn - pozitiv
hiiququn osas mogqgsod vo vozifesidir. Xiisusilo insan hiiquglar ilo bagl
miinasibatlor tokca dovlstdaxili hiiququn deyil, beynalxalq hiiququn da
diggat markazindadir. Miiasir dovrde tez-tez garsilasilan, boytik viisat almis
vo tonzimlonmasindas kolliziyalar yaranan bir problem — tibb va hiiququn
qarsiligh slagesi, daha daqiq “tibbi miidaxilalarin hiiququ tonzimi” ils bagh
miinasibatlordir. Bu problem {imumdiinya saviyyasinds insan hiiquglarinin
pozulmasinin asas gostoricisidir. Pozulmus hiiquqlara gors masuliyyoats
goldikdo iso vahid bir sistemin movcud olmamas: hiiquq garsisinda yeni
tisullarin zarurililiyini qoyur. Tibb hiiququ bu tisullardan biri kimi ¢ixis edir.

* Baki Dévlot Universiteti Hiiquq fakiiltesi, 3-cii kurs, SABAH qrupu telabasi
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Baxmayaraq ki, tibb hiiququnun tonzimloms dairssine diison ictimai
miinasibatlords hiiquq pozmalar daha ¢oxdur, dévlstlorin hiiquq sisteminda
tibb hiiququnun miistaqil hiiquq sahasi olmas1 masalasi olduqca miibahisali
masala olaraq galmaqgdadir. Miasir dovriin insan hiiquglarinin maksimum
miidafiosini tomin edon 1sveg, Almaniya, Fransa, Haliya, Ttirkiye kimi
dovlatlords tibb hiiququ miiasir bir hiiquq sahasi kimi homin doévlastlarin
hiiquq sisteminds 6z yerini tapmisdir. Anglo-sakson hiiquq sistemli Boytik
Britaniya, ABS kimi dovlatlorde hiiquq sahasine bdlgii olmasa da, tibb
hiiququ qorunan hiiquq ve azadliglar igorisinda xtisusi istiqamati togkil edir.
XXI asrda Tibb hiiququnun miistaqil hiiquq sahasi kimi inkisafini tomin edon
baslica meyar tibb sahasindo istor texniki, istorso do insan anatomiyasinin
yeni xiisusiyyotlorinin agkar edilmasi noaticesinds inkisafdir. Tibbi
modernlasma vo intibah tibb hiiququnun miistaqil sahs kimi mévecudlugunu
vo sistemli tonzimlonmaosini labtidlogdirir.

I. Tibb hiiququnun nazari asaslari

Hiiquq sisteminin asas elementlorindan biri do hiiquq sahasidir. Hiiquq
sahosi — oxsar hliquq miinasibatlorinin tonzimloyon hiiquq normalarinin
macmusudur. Amma ilk névbodoe hiiquq sahosinin miistoqgillosmoasi, yoni
hiiquq sistemindo sarbast element kimi siralana bilmasi ii¢lin meyarlar
movcuddur.  Birinci meyar — predmetin olmasidir. Predmet — hiiquq
sahasinin tonzimladiyi ictimai miinasibetlorin dairesidir. ikinci meyar —
metod. Metod — ictimai miinasibatlorin tonzimlonma tisul vo vasitoloridir.
Miiasir dovrdo tiglincti meyar kimi — prinsiplor gostorilir. Prinsip — rohbor,
baslangiclardir. Hiiquq sahosini miistaqillogdiran asas sebab — bu hiiquq
sahasinin tonzimlonms dairasins diige bilocok miinasibatlorin kiitlovi olaraq
moveudlugudur. Ictimai miinasibat varsa, bunun hiiqugi tonzimlonmosi
vacib amildir. Nozori aspektden bu sadaladigimiz meyar vo olamatlorin
movecudlugu yeni sahonin formalasmasinda “bazis” dir. Bu yanasma daha
¢ox Roman-german hiiquq sistemli doévlatlar tiglin vacibdir. Roman-german
hiiquq sisteminin asas gostoricisi hiiquq sahssidir ve bu soviyyadas
yanagmanin osasinda da mohz bu dayanir. Ancaq Anglo-sakson sistemli
dovlatlar tiglin asas olan “tonzimlonmali olan miinasibotin méveudlugu”dur.
Miinasibat movcuddur, pozuntu varsa, yaranmis pozuntunun aradan
qaldirilmasi osas mogsaddir. Bu sahodo osas bazis rolunu hakimloroe
“hiiquqyaradic1” salahiyyatinin verilmasi oynayir. Hakim bu salahiyyatdon
istifado eorok yaranmig miibahisoni yerindoaco praktik olaraq hall edir vo bu
hall névboti eyni hal tiglin presedent rolunu oynayir.

Tibb hiiququnun miistaqil hiiquq sahasi olmas: praktik tonzimlonmayas
olduqca yardimgi olur. Sual oluna bilar ki, nayin tenzimanmasina? Insan
yaradilisindan bari hiiquq barads nazariyyslords, konsepsiyalarda danilmaz
bir fakt dayanir. Insanin diger hiiquglarinin mévcud olmasinin temsalinda
duran fakt — “yasamaq” hiiququdur. Teoloji nazariyyads bu hiiququn
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moanbayi “ilahi qlivve”, tobii (naturalist) hiiqugda insanin mévcudlugundan
dogan hiiquq va diger nazariyyslords buna banzar yanagmalar olsa da, har
birinin ortaq cohati bu hiiququ - “an ali hiiquq” kimi gebul etmalaridir. Bu
hiiquq tokca nazori konsepsiyalarda deyil, beynslxalq senadlords do 6z
tosdigini tapmusdir. Bels ki, insan hiiquglar1 “Umumdiinya insan hiiquglar”
boyannamosi (1948), “Miilki ve siyasi hiliquglar” haqqinda pakt (1966),
“Sosial, igtisadi ve madani hiiquglar” haqqinda pakt (1966) kimi aktlarda 6z
oksini tapmusdir. Yasamaq hiiququnun tomini problemlari, bu hiiququ tomin
edon insan anatomiyasi, tibblo bagli aspektlorin aragdirilmasi vo
tonzimlonmasi vacib masaladir. Bels ki, tibb hiiququnun yaxin 50 il arzinds
miistoqil hiiquq sahasi kimi movcud olmamasi o menani vermir ki, bu
miinasibatlor m&vecud olmayib ve ya movcud miinasibatlorin tonzim etms
tiglin biitov sistem halinda olmasa da, miiayyan tonzimlonms olmamisdir.
Tibb hiiququnun ilk riiseymlori eramizdan avval Qadim Babil hokmdar:
Hammurapinin ganunlarinda 6z oksini tapmisdir. Belo ki, onun
“282" qanunlar toplusunda yazilirdi: “Yarali vo ya oliimctil voziyyotdo olan
soxsin hayatin1 sonlandiracaq har hansi miidaxilo etmis goxs sol alinin
kasilmosi il cozalandirilacaqdir.” Hammurapi ganunlarinin 10 maddasinda
tibbi xotalar, tibbi 6donislorin edilmasi vo tibbi miidaxilo kimi mosalalora
toxunulur. Yustinian macallolorinda (529-cu il) tibbi xota, hokim sohvina gora
coza moasalalorine toxunulub.? Tibb hiiququnun tstgiqatgilart bu hiiquq
sahasinin miistoqilliyini tonzim eden hiiquqgi bazanin eramizin V asrinds
Yunanistanda olmas: fikrini irali siirlirlor vo bunu “Hippokrat andi” ils
tosdigloyirlor. Belo ki, Hippokrat andinda belo deyilir: “Hakim Apollon
Aesculapions, hygia panacea va biitlin Tanr1 vo Tanr: torafindon olanlar adina.
And igirom, tanri sahidliyi ilo ki, bu andimi vo verdiyim soézii giicim
qlivvetim ¢atdig1 godar yerina yetiracoyom. Bu senatds miisllimimi atam kimi
taniyacagam, ruzimi onunla paylasacagam. Pula ehtiyac: olsa kisomi onunla
boliisacoyam. Oyrenmok istadiklari taqdirde onun usaqlarma bu senati bir
odanis vo ya sonad almadan dyradacoayom. Reseptlorin niimunalarini, sifahi
molumati vo basqa dorslori 6vladlarima, miallimimin usaqlarina vo hokim
and1 igoanlors dyradacoyom. Bunlardan basqga bir kimsoaya dyrotmayoacoyom.
Giicim ¢atdig1 godar miialicomi heg bir vaxt pislik tigtin deyil komoak tigtin
istifado edocoyom. Moandon (zohor) istifadoasi istoyono onu vermoyoacoyim
kimi, belo bir horoket torzini belo tovsiyo etmoyacoyom. Bunun kimi bir
hamilo gadina usaq salmasi {igiin dorman vermoayocoyom. Lakin hoyatimi,
sonatimi tortomiz bir sokilds istifade edacayom. Bicagimi mesanssinda das
olan doytliganlards bels istifade etmayacoyom. Bunun tiglin yerimi ahlina tork
edocoyom. Hansi evo girorsom girim, xostoyo komok tiglin girocoyom. Qoasdli

! Tishra Beeson, Brittany Dawn McAllister, Marsha Regenstein, Making the Case for
Medical-Legal Partnerships: A Review of the Evidence, s. 21-23 (2013)
2 Marsha Regenstein, Medical ethics and law, s. 56 (2001)
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olan biitiin pisliklorden gaginacagam. Istor azad, istor kdle olsun kisi vo
gadinlarin badonini sui-istifade etmokden, mazaratdan ¢okinacoyom. Istor
sonatimin icrasi osnasinda, istorse do sonatimin xaricindo insanlarla
miinasibotdo iken otrafimda olub bitonlori, gortiib esitdiklorimi bir sirr olaraq
saxlayacagam vo kimsoys agmayacagam.”?

Hippokrat andinin mezmunundanda goriindiiyii kimi hom miidaxils, hoam
miidaxilonin naticalori, hom do naticoyo géro mosuliyyatin asas prinsiplori
orada gostorilmisdir. Hor hokim 6z tibbi foaliyyotine baslayarkon bu andi
igmakls artiq tibbi Shlsliklorini miisyyen etmis olur.* Hippokrat and: Diinya
Tibb Assossasiyasinin 1948-ci il Boyannamosinds, Diinya Tibb Yigincaginin
1968 vo 1985 ci il aktlarinda 6z aksini tapmigdir.® Tibb sahasinds gobul edilmis
bu aktlar birbasa vo ya dolay: olaraq miiayyen subyektlor tizorina Shdslik
goysa da, hiiquq pozuntusunun hallinds yaranmuis kolliziyalar bazan olduqca
uzun miiddot alir.

Tibb hiiququnun miistoqil hiiquq sahasi olmasina garst olan mdtislliflor
buna qgars: olaraq iki konsepsiya gostorirlar: (7) tibb hiiququ kompleks hiiquq
sahasidir va (i) tibb hiiququ sosial taminat hiiququnun bir tarkib hissosidir.
Belo ki, birinci qrup alimlors gore tibb hiiququ mixtslifcinsli ictimi
miinasibatlori tonzimlayir.” Bu qrupa gors tibb hiiququnda masuliyyat va
coza cinayot hiiququnun asas tonzimlonmo dairesine daxildir.  Tibb
hiiququna Sosial tominat hliququnun torkib hissasi kimi baxan alimlor iso
Tibb hiiququ dedikds onu yalmizca “tibbi yardim”la mohdudlasdirirlar.
Ancaq tibbi yardim sirf sosial tominat hiiququnun predmentidir vo tibb
hiiququ ils dolayist ils olsa bels slagesi yoxdur.®

Tibb hiliququnun miistoqil hiiquq sahosi kimi xarakterizo edon monbo,
yaranan ictimai miinasibatlorin kiitloviliyini vurguladiq. ©sas masals tibb
hiiququnun subyektlori vo onun hansi tomal tizerinde qurulmasi yoniinds do
diggat yetirilmasidir. Tibb hiiququ “li¢ ayaqli” tomal tizerinds qurulmusdur.’
Bu tomal {i¢ istiqgamatdadir: vazife, hiiquq ve masuliyyat (cozani da shats
edir). Buna baxmayaraq bu {i¢ istigamot subyektlor baximindan da
tosniflogdirilir. Belo ki, bu {ig¢ tomalin timumi anlayis1 bels tostiq olunmusdur.
Subyekt tizra:

® Azarbaycan Milli Elmler Akademiyasi, Tibbi ensiklopediya, s. 12 (2003)

4 David A. Frenkel Ministry of Health, Law and medical ethics, 5 Journal of medical ethics 53,
ss. 53-56 (1979)

5 World Medical Association, Medical Ethics Manual, s. 86 (2009)

¢ baparosckn, CoBpeMeHHOe MeAMITMHCKOE Ipaso B Poccun n 3a pyGexom, s. 31 (2003)

7 Mipanosa., Tapacosa IlpeameT 1 MeTO4 pasa conmaabHOTO obecriedenns, s. 108 (1983)

8 Tibbi yardim — maddi v ya natural formada mévcud olan “tibbi problem”in arada
qaldirilmasi ve ya aradan qaldirila bilmayen problemlards yalmizca kémek edir (alilliyi
olan soxslara ortopedik vosaitin verilmasi).

° Tiilay Yildiz Akar, Hastane enfeksionlarinin hukuki yansimalari, s. 73 (2005)
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1. Xastalar

2. Hakimloar

3. Sagliq personal1 (is¢ilari)

Xastalar — istor tibbi ensiklopediya, istorsa do digar elmi manbalards xasta
dedikds, anatomik bititovliyi,!? tobii'! ve ya silini’? pozulmus, tibbi
miidaxiloyo ehtiyact olan goxs basa diisiiliir. Bas xastos hansi andan tibb
hiiququnun subyekti olur? Anatomik biitovliik pozuldugdan, xastoxanaya vo
ya har hansi sagliq moarkazine galdikdan, yoxsa ilk tibbi miidaxilo edildiyi
andanmi?

Xastonin anatomik biitovliiyiintin pozulmasi ils tibb hiiququnun subyekti
olmasi az torofdar toplamisdir. Buna oks moévgedon ¢ixis edon alimlor geyd
edirlar ki, anatomik biitovliiytin pozulmasi oksor hallarda agr1 vo ya har hans:
simptomlarin naticosindo miiayyonlosir. Ancaq bir hali da nazards tutmaq
lazimdir ki, gizli sokildo do bu proses gedo bilor vo buna saysiz niimunalar
gostormoak olar.!?

Ikinci qrup baxis xastonin xastoxana v ya har hansi sagliq markazina daxil
oldugdan etibaron tibb hiiququnun subyekti oldugu bildirilir. Bu onunla
asaslandirilir ki, xostoxana vo ya hor hansi sagliq morkoazinin asas vozifosi
xostalors, insanlara xidmat etmokdir. Bu fikirlors oks fikir kimi bina vo ya har
hansi bir araziys daxil olma xasto ilo hokim vo ya sagliq personali arasinda
ilkin miinasibatlor yaranmadan subyekt kimi giymatlondirmoyos asas vers
bilmaz.!*

Uclincii qrup baxis daha ¢ox dastoklonan baxis kimi giymatlondirilir.
Xostoyo edilon ilkin miidaxilodon tibb hiiquq mdiinasibatlori goxslori 6z
gorumast altina alir. Elmi odsbiyyatlarda buna bezon “miidafio ¢otiri ilo
tonzimlonma” da deyilir.?®

Hakimlar — tibb hiiquq miinasibatinds an ¢ox chdslik dasiyan subyektdir.
Baxmayaraq ki, yuxarida sadaladigimiz subyektlor ds var, ancaq bas vermis
hor hansi xosagolmoz noticodo stiuru olaraq hokimlar giinahlandirilir.
Hoakimlarin subyekt olmasi ilo bagh iki baxis moévcuddur. Birinci baxisa gora
hakim tibb hiiquq miinasibatlorinds asas subyekt olmagla asas vozifalor da
onun tizarine disiir. Xiisusilo bu yanasma torafdarlarina géro hokim tibb
hiiququnda xasto vo sagliq personalindan farqgli olaraq daha {istiin

10 Anatomik biitovliik — insan organin timumi funksional gostericisidir.

1 Anatomik biitovliik — tebii gekilds orqanin 6z fealiyyetin neticesinds problemlsrin
meydana galmasidir.

12 Anatomik biitovliiyiin stini gekilds har hansi miihiti tesir naticesinds (gezada qolun
itirilmeasi) problemin meydana galmesidir.

13 Aydin Giilen, Tip hukuku agisndan hasta ve hekim haklari, 20 Ankem Dergisi 16, ss. 16-19
(2006)

14 Gencer Serap, Cerrahpasa Tip Fakiiltesi Stirekli Tip egitimi Etkinlikleri — Hastane
Enfeksiyonlar: Korunma ve Kontrol — Sempozyum Dizisi, s. 71 (2008)

15 Mustafa Kicalioglu, Doktorlarin ve Hastanelerin Tibbi Miidahaleden Kaynaklanan
Hukuki Sorumluluklari, s. 47 (2011)
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movgedadir - bu tstlinliik hom ixtisas, ham ds xiisusi niifuzda 6ziinii
gostorir.! Ikinci yanasma torafdarlari isa hakimlarin bir subyekt kimi yalnizca
xastonin arzu, talob vo ya ehtiyac ilo bu miinasibatlords torasf olurlar. Ancaq
bu fikra haqgli olaraq gars: ¢ixan tadqiqatlar asasl olaraq xestaye miidaxilonin
onun Ozlinliin gorarverms abiliyyotinde olmamas: (hussuz) halimi
gostorirlar.

Sagliq personal1 (iscilari) — Bozon bu qrup hokimlor adli subyektlor
hissasina aid edilir. Sagliq personali tibb bacisi, daha doqiq, xosta ilo birbasa
tibbi miidaxile zomininds miinasibate daxil olan soxslardir. Sagliq personali
dedikdo xidmati personal bura aid edilmir. Yalnizca Almaniya qanunverici--
liyina goro xidmoati personal do sagliq personali qrupu daxilinds tibb
hiiququnun subyekti olur. Bu yalnizca xtisusilo agir vo atraf miihitdon tocrid
olunmus xastaliklor vo onlarin miialico olundugu tibbi markozlors aid edilir.'”

Tibb hiiququnun miistoqil saho kimi gobul etmoyon baxiglarin asas oks
arqumentlari tibb hiiququna goro mosuliyyst va cozanin insan hayatinin
miidafiasi ad1 ils cinayet hiiququnun tosir dairasins aid edilmasidir. Bu hali
diiz gobul etsak, yanlis cozalandirma vo masuliyystdan yayimma hallarina
rast galina bilar, daha daqiq desak, bels hallar gagilmazdir. Indi bir hali nazar
yetirok. Bir goxs, hokim olmayan mioayyon motiv vo mogsaodlo bir soxsi
oldiiriir va ya an yaxst halda saglamligina zorar vurur. Digar bir halda soxsin
har hansi motiv vo magsodi yoxdur, ehtiyatsizligdan, istomadon bir soxsi
oldiiriir vo ya saglamligina zarar vurur. Birincisi, bu iki halda hadisslar vo
natico sirf Sliimiin aldo edilmasi vo ya saglamliga zoror vurulmasidir. Digor
bir halda hakim sohvi vo ya qarisiqliq halinda tesadiifon Slim va ya
saglamliga zororvurma naticasi alinir. Onda bels bir sual yaranir. Burda motiv
vo moagsad varmi? Nozoro alsaq ki, cinayet torkibinin asas gostaricisi
subyektiv toraf olan motiv vo moagsaddir. Bir moasaloyo diqqot etmaliyik, 6z
vazifa borcunu laziminca yerins yetirmomoayo goro yaranmis halin cinayat
hiiququnun tasir dairasina salinmasi na gadar dogrudur. Motiv, magsadli vo
ya tosadiifon sadalanan naticolorin yaramasina goro soxslorin peso yontimlii
foaliyyoti noticosindo eyni noticesiyo golon hokimlorin  cinayotkar
adlandirilaraq eyni cozalandirilmas: diizgiin deyil. Hokimlors daha yiingiil
caza verilsin deyilmir, sadace bu masals tibb hiiququ sahasinds daha atrafh
tonzimlona bilor.'®

16 Zeynep Sigli, Tibbi Hizmetlerin Kétii Uygulanmasindan Dogan Sorumluluk Kanunu
Tasar1s1t Hakkinda, s. 31 (2012)

7 Bura QICS, verom ve bu kimi digor infeksion xostoliklor aiddir.

182015 ci il 2-3 sentyabr, Beynolxalq Tibb Hiiququ Kongresi — “vaka tartigmasr”
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II. Diizgiin “tibbi miidaxils”, tibbi malpraktis ve
komplikasion tibb hiiququnda hiiquqi fakt kimi

A. Diizgiin tibbi miidaxils

Diinya dovlstlarinin oksariyyatinds “Medical ethics and Law” baglig1 altinda
arasdirilan tibb hiiququnda diizgiin tibbi miidaxilo asas hiiquqi fakt gisminda
cixis edir. Hiiquqi fakt soxsloari tibb hiiququnun birbasa subyekti edon harakat
va ya harakatsizlikdir. Diizgiin tibbi miidaxils tibb etikas1 ad1 altinda bir ¢ox
olkolards todris olunmaqdadir. Tibb etikasi dedikds tibbi tohlil vo ya analizlor
noaticasinda goarar gobul etmoakds diqqgpetli vo sistematik reaksiyani oks etdirir.
Tobii ki, bu teorifde tibb etikasinin osas naticoye koklonmis oslamatlari
sadalanmaqdadir.” Ancaq Tibb etikas: yalnizca tibbi niianslar1 shato edir.
Misal kimi xastoya ilkin miidaxils, yoxlanisin edilmasi, miialicayos baglanmasi
vo s. sadalamaq olar. Ancaq tibb hiiququ ¢oargivesinde tibbi miidaxils
edilorkan hakim nalari xastonin diqgetine ¢atdirmalidir, hans: halda hokim
xastayo tibb miidaxiloys baslaya bilor? - yranilir. Diizgiin tibbi mtidaxils bir
nov xastonin hiiquglarinin gorunmas: ¢oargivasinds ilk addimdir.® Tibbi
miidaxile zamani hakimin tibb hiiququ ils tonzimlanan vazifalari bunlardir:

1. Hakim xastaye ilk olaraq onun sagliq voziyyeti haqqinda daqiq veo
otrafli malumat vermoslidir. Hokim ilk olaraq xastsloyin yaranma
sobablarini sadalamali vo xasto miitloq bu sabablarden birini 6z halinda
gormolidir. Oks halda analiz vo tahlillords gostorilmis naticonin basqa
xoastalik vo ya diagnozla bagl olma hali nazardan gagirila bilor. Daha
sonra hokim aparilmis tohlil vo analizlarin cavablarini xastonin basa
diisacayi anlagli dilds onun nazarina ¢atdirmalidir. Ugiincii marhale
kimi xostonin hal-hazirki sagliq veziyyeti ilo bagli ona miioyyon
haveslondirici, daha doqiq ona psixoloji destok olan ilk addimi
atmalidir. Bu marhals asasen har dafs tokrarlanmalidir.?

2. Hoakim xoastoyo m&vcud tibbi halin aradan galdirilmasi tiglin miimkiin
ola bilocok miialico tisullarin1 sadalamali vo prosedur haqda malumat
vermoalidir. Xosto iso 0z ndvbasinde {iisullardan birini se¢molidir.
Hoakimin asas mosuliyyeti secilmis miialico tisulunun an xeyirli va
somorali olmasindan ibaratdir.??

3. Hoakim diizgiin tibbi miidaxilo zamani xostonin viicud biitovliiytine
yalnizca onun icazasi ilo miidaxilo edilo bilor. Yalnizca xosto razi
oldugu halda hokim lazimi horokotlori icra edo bilor.? Viicud

19 Mark G Brennan, Maaike Moller, Yvetta G. M. Coldicott, The practical guide to Medical
ethics and law, s. 42 (2005)

2 Civaner Metin. Tip Etigi El Kitab1. Williams J.R. T.T.B., s. 123.(2006)

21 World Medical Association, Medical Ethics Manual, s. 342, (2009)

2 Williams, John R. (John Reynold), Medical ethics manual, s. 256 (1942)

2 Ulman Yilmaz, Arastirma Etik Kurulu Uyeleri Avrupa Konseyi Biyoetik Kurulu Klavuzu,
s.49 (2011)
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biitovliytiniin toxunulmazlig tibb hiiququnun asas tomallorindon
biridir. Hoatta hokimin diizglin tibbi miidaxilosi xastonin icazosi
olmadan hiiquq pozuntusu hesab edilir. AB$-da 1905-ci ilds bas vermis
hadiso do bunun ils bagh olub. Tarixe “Mohr vo William” kimi diisen
isdo hokim xastonin sag qulaq pardasindaki qlisuru aradan galdiran
zaman miigahids edir ki, sol qulagda da problem var va sol qulaga da
tibbi miidaxils edir vo miidaxils ugurlu olur. Buna baxmayaraq xasto
onun izni olmadan viicud biitovliytins tibbi miidaxile etdiyina gors
hakimdan tezminat almisd.

B. Malpraktis

Malpraktis tibb hiiququnun asas hiiquqi fakt: vo terminologiyasinin daha
¢ox timumislak termini kimi bilinmoakdadir. Malpraktis sdziiniin harfi manasi
“mala —yanls, practise - tocriiba”, fransizca “yanlis tocriibs” demokdir. ilk dafo
bu s6zo XVIII yiizillikds, doqiq olaraq 1768-cil ilde  Ser Villiamin “Black
stone”’da “mala praxtis” soklindo gostorilmisdir.?* Malpraktis — miiayyon
faaliyyot sahasinds soxsin 6z vazifs borcundan irali golon, normal elmi bilik
vo vardiglor saklinds tozahiir edon miisyyon harokatlori méveud halda eyni
faaliyyat yoniimlii saxsin daha ¢ox digget gostorarok eds bilacayi diizgiin
olmayan miidaxiladir. ilk névbads malpraktisds asas gdstorici soxsin diizgiin
olmayan foaliyyotidir. Bels ki, bu vaziyyotds basqa soxs bunu etmoazdi.”
Umumi olaraq malpraktis biitiin sahalords islonan sézdiir. Tibb, hiiqug,
texnologiya, tikinti, qisacas:t biitliin sahalords diizglin olmayan foaliyyat,
harokat monasinda istifads olunur. Ancaq malpraktis daha genis termin kimi
tibb hiiququnda istifads olunmaqdadir. Malpraktis dedikds ilk agla golon
tibb sahosi olur. Bozi adoabiyyatlarda malpraktisi se¢gmok {iglin “tibbi
malpraktis” terminindan istifads edilir.?® Tibbi anlamda malpraktis nadir? —
suali an ¢ox aragdirilan sualdir. Tibbi malpraktis diizglin olmayan tibbi
miidaxiladir. Qisacas1 verilmis bu izahda malpraktisin asas 6ziilii dayanur.
Diizgiin olmayan tibbi mtidaxilo dedikds no basa diistiliir? Diizgilin olmayan
tibbi miidaxils 4 asasdan ola bilar:

o Qosd

e Ehtiyatsizhq

e Tibbi bilik ve tacriibe ¢atismazhgi

e Konar tosir

Qasd - bu termin daha ¢ox cinayst hiiquqi aspektdon tasdiqge asas versa do,
tibb hiiququnda bu daha forqgli 6z izahini tapir. Bels ki, hokim mtialico vo ya
corrahi amoaliyyat dovriinds dark edir ki, edilocok miidaxilo vo ya dorman
xastayo birbasa agir zarar vuracag, ancaq buna baxmayaraq hakim an son

2 David A. Frenkel, Ministry of Health, Law and medical ethics, 5 Journal of medical ethics 53,
ss. 53-56 (1979)

% Hakan Hakeri, Tip hukuku, s. 23 (2014)

% Tiirkiys adebiyyatlarinda “ti1bbi malpraktis” igledilir.
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timid olaraq noaticoni dork edorok bu addimi atir. Bu, sanki, naticoni daqiq
bildiyi halda heg bir asas olmadan bu naticonin oksi vo ya yaxsisini diigtiniir.?”
Burada cinayat hiiququ anlamda goasdan fargli cohat odur ki, cinayatds soxsin
gosdi hom darkds, ham doa harakatdadir, yoni togsirladirilonin gosdi birbas
soxsin Oliimiine va ya saglamligina zorar vurulmaqda 6z oksini tapir. Tibb
hiiququ baximdan isa gosd yalnizca hokimi harakatindadir. Bu harakatin aqli
aspekti Olim vo ya saglamliga zoror vurmaq deyil?® Olbatto bu
planlasdirilmis, 6z vozifaindan sui -istifads etma hallarindan kenar vaziyyot
tctin kegorlidir.

Ehtiyatsizliq — burada hokim tibbi miidaxilo zamani hans1 harokati etmali
oldugunu bilir, bu hoarokati icra edir, ancaq ehtiyatsiz davranaraq naticonin
sonunu gormamaozlikdon golir.?? Bu sonu hoar hansi basqa hokim goro bilor,
gortir vo gormolidir. Ola bilor ki, hokim miidaxile tiglin olduqca diizgiin
harakati se¢gmisdir, ancaq naticoni tam v ya biitov gormadan edilmis harokat
tibbi malpraktis hesab edilocok.

Tibbi bilik va tacriibs ¢atismazligi — bu sebab miidaxilonin malpraktis kimi
giymatlondirilmasinds ziddiyata sabab olur. Bels ki, tibbi bilik va tacriibanin
catismazIig: ilk olaraq soxsin hokim kimi status almasinda ziddiyyot yaradir.
Bir qrup totqgigatgilar bunu malpraktis kimi deyil, ganunsuz vo osassiz olaraq
soxsin hokim statusunu alds etmasi kimi giymotlondirir. ©gor haokimin tibbi
miidaxiloni etmoayo kifayot godar biliyi vo tocriibasi yoxdusa, artiq burda
mosuliyyatin ikilogsmosi bag verir.®® ilk ndvbado xosto ilo tibb hiiququ
sferasinda miinasibot yaratmagq tiglin soxsin hokim olmasi lazim vo bu statusu
ona veran tibbi morkez mosuliyyst dasimalidir. Ancaq bu oldugca uzun
prosedur vo arasdirma talob edir. Tibb hliququ ¢argivesinds ise hokim birbasa
moasuliyyat dagtyan subyekt gisminds ¢ixis edir. Tibbi bilik vo tocriibanin
catismazlig1 miioyyon sababdoan yarana bilor. 9sas amil hakimin 6zii bunu
bilo-bilo  tibbi miidaxila etmasidir. Hiiquq odebiyyatinda buna “tibbi
yetorsizlik” do deyilir.*!

Konar tosir — elmi adobiyyatda bu sebob birmonali garsilanmr. Konar
tosirlor dedikda psixoloji amil nazardas tutulur. Tibbi miidaxils zamani hakim
xastonin yas, xastonin tibbi voziyyeti vo lizarine diisan dhdsliklorin agirligini
nazars almaqgla miidaxilonin istanilon natice ilo sonlanmasina tasir gostorir.
Odoabiyyatlarda bu tesirlorin malpraktiss sebab olmasi gobul edilmir. Ciinki

77 Esen Harun, Demirel Atay, Onol Hakan, Evcil Nihan, Ertugrul Sahan. Hasta giivenligi
bakimundan alg diizeyinin belirlenmesi, s. 32 (2010)

28 Cem, Ozkara Ercan, Can Mesul. Yargitayda karara baglanan tibbi uygulama hatasi
dosyalarimin degerlendirilmesi, s. 45 (2009)

» Saragoglu Kadir, Hasta ve Saglik Calisami Haklari, s. 280 (2011)

30 Oguz Polat ve Tsil Pakis, Tibbi uygulama hatalarinda hekim sorumlulugu, 2:3 Acibadem
Universitesi Saghk Bilimleri Dergisi 119, 5.119 (2011)

31 Sayek 1. 17. Tipta Uzmanhk Egitim Kurultays, s. 139 (2011)
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har bir hokim faktik olaraq bu tesirlara vordiskar vo hazirhigli olmalidir. Bu
tosirlor hokimin pego sortlori vo gostoricisi olmagla asaslandirilir.?

C. Komplikasion

Komplikasion tibb hiiququnda hiiquqgi fakt gismindo ¢ixis edir.
Komplikasion soziintin harfi monasi — “complication” fransizca “qarisiq”
dembakdir. Komplikasion olduqca ¢otin miiayyenlasir vo malpraktisls diizgiin
tibbi miidaxils arasinda sadd kimi ¢ixis edir.*® Komplikasion - tibbi miidaxils
zamani bas vermoasi ovvolcodon miioyyonlosmoasi gotiyyon miimkiin
olmayan, istonmoyan noticoys sobob olan riskli fealiyyetdir.?
Komplikasionun torifinde do goriindiiyti kimi anatomik biitovliik, insan
viicudu els sistemo malikdir ki, tibbi miidaxilo zamani bazon naticonin necs
olmast yalnizca soxsin 6z fizioliji, anatomik qurulusundan asili olur.
Hoakimlar iiglin an ¢otin olan moahz qarisiqlig, tibbi dilde komplikasion
halinda miidaxilo edilmasidir. Bu zaman hakim xastoye ilk olaraq
miidaxilenin har bir va nahayat ola bilocok on pis naticosini bildirmalidir.
Komplikasionun diger ad: “riskli tibbi miidaxilo”dir.* Risk burda xastonin
voziyyatine aid olan bir gostoricidir. Clinki miidaxilonin naticesini
avvalcaden pis va ya yaxst sonlanmasint miisyyon etmok miimkiin olmur.
Xasta bu riski gobul edir. Komplikasionun daha ¢ox uzun miialico miiddati
olan, tam mtialicosi az tosadiif edilon xastoliklora aid edilmasi haqda yanlis
bir fikir var. Komplikasion miialicasi ¢ox da goliz olmayan xastoliklor tiglin
do kegorlidir. Komplikasion daha ¢ox soxslorin fordi gostoricisi ila
alagodardir. Misal tiglin tibb dilinds kordioloji tromb®* halinda soxsin fiziki
glicii olmalidir, aks toqdirds zaif viicuda bu miidaxilo komplikasiona sobab
ola bilor. Komplikasionun xiisusiyysti kimi “bilgi yetorsizliyi” da
gostorilmok-dadir.?” Bu yetorsizlik hokim va ya sagliq personalinin elmi vo ya
praktik yetarsizliyi deyil, miidaxils edilocok organin bioloji xtisusiyyatlarini
tam Oyronmok miimkiin olmamasi ilo baglidir. Komplikasion halinda asas
problem yaradan masalslardan biri do masuliyyatdir. Hiiquq adsbiyyatinda
birmanali olaraq vurgulanir ki, riskli miidaxilo haqda atrafli malumat xastoyo
catdirilir vo yalnizca xastonin razilig: ils tibbi miidaxiloys baslanilir vo xaste
bu raziligla bir név istonilon naticays, an pis hada Sliimii gobul edir. Hokimin
komplikasiona goro moasuliyyoti yaranmir. Bu hal he¢ do hokimlorin 6z
soristosizliyini komplikasion ad1 ilo toqdim etmasi tiglin asas ola bilmoz. Tibb
hiiququnun komplikasionun miisyyon olunmasi ve movcud vaziyyatin
komplikasion kimi gostorilmasi olduqca ¢otin prosesdir. Komplikasionda

32 Hakeri Hakan, Tip Hukuku, s. 336 (2012)

33 Yeno orada, s. 112

3 Aydin Giilen, Tip hukuku, s. 66 (2010)

35 Sayek Inan, Tipta Uzmanlik , s. 220 (2011)

% Kordioloji tromb — tirek damarlarimin gan laxtalanmasi yolu ils tixanmast.

7 Chlde-Maryse Baxter, The practical guide to Medical ethics and law, s. 145 (2009)
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soxsin viicud biitovliiytline diizgiin tibb miidaxils tiglin verdiyi icazadan forqli
olaraq pis naticoni gozs alan bir icazadir. Hokim komplikasina gora har hansi
hiiquq masuliyyatins calb oluna bilmaz.

IIL. Tibb hiiququ ils tonzimlanan ictimai miinasibatlar

Dovri inkisaf moéveud hiiquq sahalari ti¢lin yeni problemlsr yaratmagla
yanasl, daha fargli vo yeni miinasibatlori formalasdirir. Bu miinasibatlorin
tonzimlonmasi bazon ¢atinlik yaradir. Tibb hiiququnun yeni hiiquq sahasi
olmasina, hatta bazi baxiglara gora hiiquq sahasi kimi gobul edilmomasina
baxmayaraq onun tonzimladiyi ictimai miinasibatlor dayisir vo dinamik
tonzimlonmani labiidlogdirir. Miiasir texnilogiyanin inkisafi buna xtisusils
tosir gostorir. Insan zehninin elmdo tozahiirli vo yeni-yeni tibb hiiququ
miinasibatlorinin yaranmasi, albatts ki, tonzimlonmads ds manfilars yol agir.
Tibb hliquq miinasibatlori dairesine daxil ola bilocok miinasibatlor kifayat
godoar ¢oxdur. Onlardan on asaslart birbasa tonzimlonmoys ehtiyac
duyulanlardir; Abort, siini mayalanma, surragat analiq, klonlasdirma, orqan
transplantasiyasi, estetik omoliyyatlar, xiisusilo do qlisurlu estetik
amoliyyatlar, laboratoriya arasdirilmalarinda insanlardan istifads vo bu kimi
saysiz-hesabsiz miinasibotlori sadalamaq olar.

Abort — miasir dovr liglin on yaygin probemlordon biridir. Abort - ana
batnindoki doliin inkisafina birbasa hokim vasitasilo miidaxilo naticosindo
onun hissolorle ana batnindon xaric edilmasidir.* Abortu yalizca xtisusi
ginekologiya tizro ixtiaslasmis goxs — hokim-ginekoloq eds bilar. Tibb
hiiququnda qanunsuz abort anayisindan istifado edilir. Bu 2 aspektds
yanasilir. Biri abortu edon subyekt - hokim baximinda, digori iss ana batninda
dol yoxsa, usagin olmasi. Dol hamilsliyin ilkin 3 ayinda ana batnindoki
“canl’”dir. Bu 3 aydan sonra ana botnindoki doldo artiq osas orqganlarin
formalagsmasi morhoalasi baslayir. Bu sebobdon ilk 3 aydan sonra usaq
adlanir.* Bu zaman edilmis abort ganunsuzdur. Artiq ana batnindas bir canh
boyiidiiyii tigiin bu insan hayatin1 gosdan sonlandirmagqdir.

Stini mayalanma — sonsuzlugun carasidir. Ancaq bu yoniimds olduqca
boyiik problemlor mévcuddur. ilk olaraq siini mayalanma zamani istifado
olan donor hiiceyra (sperma) fti¢iin miisyyon “bilinmozlik sistemi”
movcuddur. On asas problemlordon biri do bu sistemin pozulmasidir.
Donorun kimliyi xostoys miioyyon olmamahdir. Ikinci yandan donorda
xostonin kimliyini bilmemalidir. Stini mayalanma olduqca riskli isdir. Bu
proses zamani xoastonin anatomik biitovliytlintin  ovvolki voziyyoti
gorunmalidir.

Surraqat analiq - stini mayalanmadan osas forqi burda qadin organinin
funksiyasini icra eds bilmadikde  (yumurtali§in  yararsizligi)  hoyata

% Olga van den Akker, Psychosocial Aspects of Surrogate Motherhood, s. 34 (2007)
% Tibbi ensiklopediya, Milli Elmlar Akademiyas, s. 228 (2003)
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kegirilmasidir. Qadin organizminds yumurta hiiceyrasi hazirlayarag,
ovulyasiyaya yaxin onu yumurtaligdan xarice ¢ixarirlar. Eyni zamanda
gadmnin hayat yoldagindan da sperma alinir. Xiisusi laborator soraitds (sinaq
borusu siisesinds) yumurta hiiceyrasini spermatozoidlarle birlasdirirlar.
Mayalanma bas vermis olarsa, bir neco glindon sonra riiseymi digor gadinin
(surroqgat ananin) usaqligina daxil edirlor. Bir ndv “inkubator” rolunu dasiyan
surrogat ana torafindon miivafiq dovr (9 ay) ke¢dikdon sonra dogulan usag:
onun bioloji valideynlarine verirlar. Surragat analigda donor canli insan olur.
O, 9 ay miiddatinds usag1 batninds dastyir. Bu baximdan surragat analiqda
ham donorun, ham ds xastonin hiiquq ve vazifalari tibb hliququ vasitasils
doagiq miisyyonlosmalidir. Surragat analigda problemli masale donorun
hamilsliyin miiayyon hissosinde dogulacaq usagi vermokdon imtina
etmosidir.

Klonlasdirma va laboratoriya arasdirmalarinda canli insanlardan istifads
bir birinin alt qrupu kimi ¢ixis eds bilar. Texnoloji inkisaf comiyyost hayatina
xeyirlari va zararlari ile birgs daxil olur. Bu inkisafin atraf miihite gostordiyi
tosir noticosinde yeni-yeni viruslar vo xostoliklor olduqca genis viisoatlo
yayilir. Bu sobabdonds xastoliklorle miibarizs {iglin laboratriyada minlarls
insan tizerinds tocriibalor aparilir. Diinya Sahiyye teskilatinin statiskasina
goro il arzindos 10 min insan laboratoriyalarin qurbani olur. Bu masalayo tibb
hiiququ baximindan miidaxils gagilmaz hal alib.

Orqan transplantasiyas: tibb diinyasinin on ytiksok nailiyyati olmagla
yanasl onun hiiquqi tonzimlonmasi vacibdir. Cilinki naqgl olunan organlarin
oksariyyati insan alverinin qurbanlarinin oliimii bahasina bas tutur. BMT
“Insan alveri ilo miibarizo” komitosinin statistikasina géro yer iizorinds il
arzinds 8 milyon insan organ transplantasiyasi vo ya diger sebabdan insan
alverinin qurbani olur.

Ugursuz estetik amoaliyyatdan aziyyat ¢okon insanlar toxmini yer tiziindoki
ohalinin 1-2% ni tagkil edir. Diinya Tibb Assossasiyasinin bu statistikasinda
hamginin bundan aziyyat ¢okanlar i¢arisinds yalnizca maghur deyil, minlarca
siradan vo 20-25 yas arasi soxslorin oldugu miiayon olunur.

Umumilikds ise tibb hiiququnun tenzimlonmoa dairesine diigo bilacok
miinasibatlor olduqca  genisdir. Yuxarida iss an ¢ox gqarsilasilan vo
tonzimlonmaya ehtiyac duyulanlar sadalanir.

Notico

Yeni hiiquq sahosi, miixtalif sistemlori noazors alaraq yeni hiiquq
istigamatinin yaranmasinin labtidlegdiran sartloeri sadaladiq. Tibb hiiququ da
bu istigamatlordandir. Tibb hiiququnu mdiistaqil tesir sferasina daxil edon
baslica amil subyektlari va pesa xiissusiyyatidir. Tibb hiiququnda asas hiiquq
vo vazifalar sirf bir subyektin —hakimin tutdugu movge vo onun pesga statusu
ilo sirf baghdir. Bu subyektin etdiyi hiiquga uygun olmayan davranisa gora
cinayat vo ya basqa hliquq sahasinin tesir sferas: altinda cozalandirilmasi
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adalat vo borabarlik balansini pozur. Cinaystlo bagh aspektds gasdin ikili
tozahtirii oksoriyyat tarafindon gobul edilir. Qasdin harakat vo dorkds olmasi
masalasi sirf tibb hiiququ aspektdon asasli tosdiqdir.

Malpraktis termini ilo diizgiin olmayan tibbi miidaxilonin ifads olunmasi
aslinds hiiquq sahasinin miistaqgillosmasi yoniimiinds ikinci asaslo addimdir.
Praktikada har hansi miibahise yarananda malpraktis agkar edildikds artiq
mosuliyyat vo coza moasslasinds kollizziya yaranir. Cilinki heg bir cinayat
torkibi malptaktisin tibb hiiququ aspektdon slamsatlorinin dispozisyasidan
oks etdira bilmaz.

Tibb hiiququ arasdirmalar1 vo yuxarida geyd edilmis miixtolif tarixi faktlar
bu hiiququn mévcudlugunun asashiligindan xebar verir. Istor eradan avval,
istor do bizim eranin ardicil olaraq dovrlarinds sistemlin sokildo olmasa da,
bunula baghh ganunvericilik niimunslarine rast galinmasi {iglincii ossash
addimdr.

Hippokrat and1 igon hakimlar - tibb hiiququnun subyektlori - birbasa 6z
tizarilorine Shdslik gotiiriirlor. Sanki bu and onlarin faaliyyostini toanzimlayon
baslica prinsipdir. Tibb hiiququ miitoraqqi olaraq hiiquq miinasibati
yaranana godar artiq subyektin vazifosini miisyyanlagdirir. Onlar bilmadon
bels tibb hiiququnun subyekti olurlar.
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Ramin Aliyev*

Case of Islam-Ittihad Association v.
Azerbaijan Republic

Abstract

The article has been dedicated to one of the challenges of our times. In general, it discusses
the phenomena of freedom of religion and belief (FORB, in Azerbaijani DVEA), and reviews
the legal aspects of the fight against the radical religious groups. One of the recent cases seen
by the European Court of Human Rights, “Islam-Ittihad and others v. Azerbaijan”, has
been placed in the centre of attention in this research.

Annotasiya

Moqgala zomanamizin cagirislarndan birina hasr olunmusdur. Umumilikda o, din va etigad
azadhgr (DVEA - ingiliscs, FORB) fenomenini, habels radikal dini qruplara qars:
miibarizonin hiiqugi aspektlorini arasdirty. Avropa Insan Hiiquglart Mohkamasinin son
islorindon biri — “Islami-Ittihad va digarlori Azarbaycana qars1” isi bu arasdirmada diggat
moarkazini taskil edir.

Introduction
slam-Ittihad and others v. Azerbaijan (the Case)' is one of the most
recent cases seen by the European Court of Human Rights (“the
Court”). It was lodged with the Court on 17 January 2005. Two
Azerbaijani nationals appeal-ed against the Azerbaijani Government. The
Court in its 13 November 2014 judgement unanimously held that there had
been a violation of Article 11.

The above paragraph constitutes a very brief survey of the case. It does not
seem to be a pure freedom of religion and belief (FORB) issue. Nevertheless,
the details of the case prove that the freedom of association in this particular
context has been closely linked to the religious activities.

Now I would like to provide a brief overview of the structure of the article.
The next section has been dedicated to the details of the case. Secondly, the
doctrinal issues and case law of the Court will be analysed in order to reach
the middle ground between universal values and local necessities. Thirdly,
Azerbaijan-specific FORB environments will be discussed. Lastly, the major
outcomes of the analysis and discussions carried out in the essay will be put
in the conclusory findings.

* LLM student at The Katholieke Universiteit Leuven, Belgium, Society, Law and Religion
Program. In addition, the author holds Master Degree (International Law) from Baku State
University Law School.

! For the online version of the case please
http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-147866#{"itemid":[ "001-147866"]}
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I. Details of the Case: Agenda and Activities of the
Association, Domestic Legislation and the Court
Findings

Azerbaijan was a highly secular society before the collapse of the USSR.

This dissolution gave birth to the spread of Islam in the territory of CIS
republics?, including Azerbaijan. The 1995 Constitution clearly establishes
country as a “democratic, legal, secular and unitary republic”.? However,
since 1991 several denominations of Islam has entered into competition with
secularism.
The Islam-Ittihad* Association was also established in 1991. The Ministry of
Justice (the Ministry) of AR registered it in 1995. Its main aims included “the
repair and maintenance of abandoned mosques and other places of worship,
organising pilgrimages to Islamic shrines, providing material and moral aid
to orphanages as well as elderly, ill and disabled people, and publishing
books with areligious content” (§ 9 of the Judgement). And its actual activities
encompassed the repair of some religious buildings, the provision of financial
assistance to the people in need, the propagation of the historical and religious
values, and publishing appropriate articles in the media.

Nevertheless, inspections of the Association’s activities by the Ministry in
2002 discovered several nonconformities between the allowed and actual
actions. The Association did not have a bank account, the sources of financing were
not clear, there were no accounting records, its actual headquarters were located in a
mosque. Also, the chairman and members of the Association belonged to the same
religious community.> More importantly, the Ministry claimed that the Association’s
actual primary activities involved religious propaganda and agitation which was
acknowledged as being totally unlawful (§§ 11-16).

After exchange of correspondence between the parties, on 2 July 2003 the
Ministry lodged an action with a District Court which found that “the
Association had unlawfully engaged in religious activities, and despite three
warnings by the Ministry, had failed to take any measure to cease such activities” (§
22). The Association was dissolved on 28 August 2003.

The Association claimed that “the Ministry had failed to specify which of the
Association’s activities was qualified as “religious activity”, “ Azerbaijani legislation
did not provide any precise definition of what constituted a “religious activity” (§ 17)
and “the first instance court had put the burden of proof on it” (§ 23). But on 20
November 2003 the Court of Appeal and on 21 July 2004 the Supreme Court
upheld decisions of the previous instances.

2 Galina Yemelianova, Radical Islam in the Former Soviet Union, Chapter 6 (2010)
? The 1995 Constitution of Azerbaijan Republic, Article 7, item 1

4+ The Arabic word “ittihad” means “union”, or “unification”

5 Galina Yemelianova, pp. 185-186

—-149 -



Baku State University Law Review Volume 2 | Issue 1

The applicants took the case to the Court claiming that the forced
dissolution of the Association had violated their rights to freedom of
expression and freedom of association. The major findings of the Court solely
on Article 11 include:

The sanction imposed on the Association had a basis in domestic law and the
law was accessible (§ 45);

Domestic courts based the dissolution of the Association on the fact that it had
engaged in religious activities, despite the fact that it had the status of a non-
governmental organisations (§ 48);

The Azerbaijani law, as in force at the material time, did not provide any
definition of what constituted “professional religious activity” (§§ 47-48)° and
this made it impossible to foresee what constituted “religious activity”;
Moreover, the Ministry and domestic courts, instead of giving an
interpretation of “religious activity”, and legally proving which activities of the
Association were exactly “religious”, strikingly, imposed the burden of proof
on the Association (§ 49);

Clause 2 of the 1995 Charter of the Association contained provisions related
to the organisation of pilgrimages to holy shrines, and if this kind of activity
was to be considered “religious”, then the Ministry had omitted to request the
Association to amend those provision (§ 50). Additionally, the Court rejected
the alleged violation of Article 6 of the Convention (reasonable time
requirement), as it could not find any proof of this claim among the materials
in its possession (§§ 53-54). Apparently, on the basis of stronger legal
arguments, the Court found violation of Article 11 and held unanimously that
the respondent State had to pay the applicants, within three months from the
date on which the judgement becomes final, 4,000 Euro in respect of non-
pecuniary damage and 2,000 Euro in respect of costs and expenses.

II. Striking Balance between the National Interests and
Universal Values: a Legal Necessity or a Legal

Circumvention

The decision of the Court is to become final in the circumstances set out in
Article 44, § 2 of the Convention and the attitude of all judges reserves due
respect. However, a “legal conflict between two parties + a fundamental
human right to be protected + unsuccessful domestic courts + a helpful cross-
border Court = solution” formula seems to be only a visible side of the iceberg
in this case. There are also religious, social, economic, political, even
geopolitical aspects of the problem. Certainly, those aspects gave birth to this
legal conflict, and undoubtedly, had serious impact on its resolution at the
domestic level.

¢ See also: Seyidzade v. Azerbaijan, no. 37700/05, §§ 31-40 (3 December 2009)

-150 -



December | 2015 Case analysis

Many distinguished Western scholars are well-familiar with the mentioned
aspects’. They are not vague claims used to circumvent international legal
obligations of a state. There are real threats which require striking an adequate
and necessary balance between secularism and religiosity. The notion
“striking balance” in this context is not something new at all and it does not
denote to the legal circumvention. The Court has a “margin of appreciation”
doctrine which is understood as “the latitude of deference or error which the
Strasbourg organs will allow to national legislative, executive, administrative and
judicial bodies” ® The major aim of this doctrine is “to strike a balance between
national views of human rights and the uniform application of Convention values™.
This doctrine!® is a comprehensive legal tool with the well-established
principles consisting of effective protection,'' subsidiarity’? and review,
permissible interference with Convention rights (prescribed by law and in
accordance with law; legitimate aims; necessary in a democratic society),
proportionality,’® and the “European Consensus” standard.'* Moreover, there
is a growing tendency of its application in international law in general™ and
in international case law.1¢

Briefly speaking, “The needs and resources of the community and individuals
has to be given due regard while ensuring compliance with the Convention. In that,
the Contracting States enjoy a wide margin of appreciation”.” And what are those
needs and necessities of the Azerbaijani society with secular majority today?
The next section may be helpful to find appropriate answers to this question.

7 Willy Fautré, Non-Muslim Minorities in Azerbaijan: From Their First Inception through
Russian Empire and Soviet Repression to Present-Day Secular State of Azerbaijan,
Conclusions, § 3 (October 2013). Electronic version is available at:

www.academia.edu/5201189/Non-Muslim Minorities in Azerbaijan a Secular State

8 Howard Charles Yourow, The Margin of Appreciation Doctrine in the Dynamics of
European Human Rights Jurisprudence, p. 13 (1996)

° Yutaka Arai-Takahashi, The Margin of Appreciation Doctrine and the Principle of
Proportionality in the Jurisprudence of ECHR, p.3 (2001)

10 Please see:

www.coe.int/t/dghl/cooperation/lisbonnetwork/Themis/ECHR/Paper? en.asp#P65 400

1t Bernadette Rainey, Concentrate Human Rights Law, p. 142 (2nd ed. 2013)

12 Paolo G. Carozza, Subsidiarity as a Structural Principle of International Human Rights Law, 97
The American Journal of International Law 38, pp. 38-79, (Jan., 2003)

13 Jeremy McBride, Proportionality and the European Convention on Human Rights, in Evelin
Ellis, The Principle of Proportionality in the Laws of Europe, pp. 23-37 (1999)

14 Rasmussen v. Denmark, No.8777/79, § 40 (28 Nov., 1984) and Sunday Times v. United
Kingdom, n0.6538/74, § 59 (26 Apr. 1979).

15 Yuval Shany, Toward a General Margin of Appreciation Doctrine in International Law, 16
The European Journal of International Law 907, p. 908 (2006)

16 Three IC] cases including “Oil Platforms”, “Avena” (only this case embraced the possibility
of the use of the doctrine), and “Wall in the Occupied Palestinian Territory”

7 Lautsi and others v. Italy, no.30814/16, § 61 (18 March 2011)
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IIL. Factors Affecting FORB Environments in Azerbaijan
Positively and Negatively

There are several major factors to be discussed in this section. First of all, for
centuries Azerbaijan has been a land of clashes and dialogues between several
faiths and religions.!® Subsequently, this centuries-old and persistent, even
though sometimes involuntary® examples of multi-religious and multi-ethnic
co-existence have always been the major reason behind the remarkable level
of multiculturalism and tolerance existing in Azerbaijan.

Secondly, all state formations and legal systems, established in Azerbaijan
in the course of the centuries, have usually stuck to the policy of
multiculturalism. Several historical exceptions? to this general rule, should
not damage a general positive image, as in the majority of cases, they were
directed towards the goal of protection of the established beliefs.

Thirdly, current multi-religiosity has a two-fold impact on the religious
economy of modern Azerbaijani society: first of all, the society has developed
an admirably tolerant model and best practices of multiculturalism; moreover,
it is not always an easy task to maintain the achieved status quo due to the
phenomena of “exported religious extremism” .

Fourthly, Azerbaijan is a comparatively young independent state and its
national security has become a target of a number of direct threats and crime.
The National Security Concept? (2007) of AR encompasses a non-exhaustive
list of those threats.

Fifthly, although it may seem repetitious, one should mention that regional
and global geopolitical dynamics do also play here their role?.

To summarise, I would like to draw a line between the positive and
negative factors mentioned above. So, the long history of multiculturalism
(factor 1), well-established state practices of protecting multiculturalism
(factor 2), and high levels of interreligious/interethnic tolerance within the
civil society (factor 3) can be considered as the positive factors, whereas the
last two interconnected and interrelated factors Nos. 4 and 5, balancing

18 Please see the paragraphs 5 and 6 of the speech of the President of Azerbaijan Republic
delivered at the opening ceremony of the Third Baku International Humanitarian Forum
held on 31 October — 1 November, 2013. The full text is available at:
http://en.president.az/articles/9894

19 Barbara A. West, Encyclopaedia of the Peoples of Asia and Oceania, pp. 147-149 (2009)

2 The movement of Al-Muganna, and Khurremiyya movement. Please see: M.S. Asimov, C.E.
Bosworth, History of Civilisations of Central Asia, Volume IV, p. 46-51 (1999). Another
example may be the establishment of Shi'ism in Safavids State. Please see: Elton L. Daniel,
The Greenwood Histories of the Modern Nations: The History of Iran, p. 87 (2001)

2t http://www.un.int/azerbaijan/userfiles/file/National_security.pdf

2 Tracey German, Regional Cooperation in the South Caucasus: Good Neighbours or Distant
Relatives? Chapters 4, 5, 6 and 7, (2012)
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national security interests of the state and surviving ‘geopolitical waves’, are
factors which have negative impacts on the FORB in Azerbaijan.

IV. Public and Private Aspects of FORB

The latest acts of international terrorism prove the fact that all above-
mentioned factors are not the only challenges of modernity. Unfortunately,
FoRB itself may also be regarded as a unique and specific factor of threat
under current circumstances. On the one hand, international community
continue viewing certain suppressive measures taken by subsequent
governments as anti-democratic and illegal. On the other hand, the practice
proves the fact that sometimes FoRB may culminate in the emergence of
territories being disobedient to the secular jurisdictions. Leaving terrorists to
benefit from FoRB may thus lead to tragedies, domestic and international
chaos. In other words, the most important practical difficulty here is in
finding the “golden ratio” between private and public aspects of FoRB.

This case may also be viewed as one of those cases in which a state faces
with practical difficulties in finding the ‘golden ratio” between private and
public aspects of FoRB. The problem is that various religious manifestations
seriously challenge secularism in Azerbaijan.

Thus, the Azerbaijani courts, while deciding the Ijtimai-Ittihad case, did
their best to maintain a necessary balance between public and private aspects
of FoRB, or secularism and religiosity. Any formulas, ideas, principles taking
the Azerbaijani society back to the past must be excluded by the law.

Conclusion

Apparently, the findings of the Court in items 3, 4 and 5 above, in particular
the urgency and necessity of striking balance between public and private
aspects of FORB, played a decisive role in the final outcome of the trials. The
Court applied the principle of proportionality more intensely than the
doctrine of “margin of appreciation”. Consequently, “The more intense the
standard of proportionality becomes, the narrower the margin allowed to national
authorities” . »

Nevertheless, the Court, while rightly defending the freedom of
association, might leave several questions open which are humbly stipulated
below:

i. Was the subject-matter of the Case a mere, legal “freedom of
association conflict” between the Parties, or was it complicated with
other significant elements?

ii. ~Can a juridical person comprising of totally religious members be
allowed to get engaged in the activities which are, at least, extremely
unpredictable?

2 Yutaka Arai-Takahashi, p. 14
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iii. ~ What are the limits of the “religiously motivated freedom of association”
within secular societies?

Moreover, the last sentence of § 36 in the Judgment states that, “The
Government submitted that the interference pursued the legitimate aims of
“protection of public safety”, “protection of the rights and freedoms of others” and
“prevention of crimes”.?* These seem to be very serious arguments deserving
due and thorough contemplations.

I'd like to share further observations which might, at least informally validate
the dissolution of the Association. First of all, Azerbaijani administration at all
levels has centuries-old practices in the adequate and equal treatment of
various religious communities. The Government would hardly take any
unfair and unnecessary actions against the Association without valid reasons.
Secondly, Azerbaijani society, like any open and receptive community, is
remarkably secular, but also very fragile to religious extremism. And, last but
not least, Azerbaijan is a part of the global world. The country has no room for

religions with political agendas.

2 hitp://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-147866 #{"itemid":["001-
147866"]}
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