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Timothy Caron*

The Application of International Law,
Morality, and Public Policy to the Elgin
Marbles Dispute

Abstract

In the past century, the former imperial powers of Europe have been subjected to countless
calls for repatriation of cultural property. Perhaps the most famed of these disputes lies
between the United Kingdom and Greece. In the early 19th century, a British ambassador
situated in Ottoman-era Athens removed a considerable amount of ancient works from the
city’s historic Parthenon site, and these objects (the “Elgin Marbles”) found their way into
permanent exhibition at London’s British Museum. Since the establishment of an
independent Greek state, its people have routinely called for the return of this property to its
place of origin — a request continually denied by British authorities. Given the durability of
this particular dispute, the fame surrounding the works themselves, and the progression of
international law, the Elgin Marbles will likely remain at the forefront of cultural heritage
and foreign relations discussions through the next few decades. Today, the Greeks have
several options (legal and otherwise) with which to try and get the property back.

In order to make a strong prediction of the dispute’s future developments, this paper will
apply to the relevant facts not only common principles of international law, but also
morality, historicism, and the growing trend of voluntary cultural repatriation in
diplomatic relations.

Annotasiya

Oton asrdo Avropamin kegmis imperiya gitvvalori torafindon madoni sarvatlorin geri
qaytarilmast iiciin saysiz-hesabsiz cagriglar edilmisdir. Yaqin ki, bu miibahisalordon on
mashury Birlasmis Kralligla Yunamstan arasmda olmusdur. XIX asrin avvallarinda,
Osmanli imperiyasinda yerlason Britaniya sofiri tarafindon Afinadaki Parfenon mabadindan
xeyli sayda qadim oasorlar gotiiriildii, va bu asarlar (“Elgin marmoarlori”) Londondak
Britaniya Muzeyinda sargiya qoyuldu. Miistagil Yunamstan dovlati yarandigdan sonra,
xalq bu asarlori geri qaytarmagq iiciin miitomadi olaraq caginiglar edirdi, lakin by caginislar
Britaniya hokiimati  torafindon  rodd edilirdi.  Miibahisonin  davamhiligy,  asarlarin
mashurlugu va beynalxalg hiiququn inkisaft asas verir ki, bir negs on illik srzinda “Elgin
marmarlori” madani irs va xarici alagali miibahisalarin on siralarinda dayansin. Hal-hazirda
yunanlann bu asarlari geri gaytarmagq iiciin bir neca secimi vardir (hilqugi va digor).

Miibahisanin galacok inkisafini miiayyanlosdirmaokdon 0Otrii bu maqgalada isin faktlart ilo
dlagadar olarag noainki beynalxalg hiiququn iimumi prinsiploring, hamcinin  axlag
qaydalarinag, tarixiliyo va diplomatik miinasibatlords koniillii qaytarilmaya da miiraciat
olunacagdir.

* George Washington University Law School J.D. 2016. Cultural Heritage Partners, Law
Fellow.
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Introduction

ast practices of archaeological excavation by Europe’s former
imperial powers have brought about an ongoing string of cultural
property clashes between modern states — the most famous of these
concerning the “Elgin Marbles”. Beginning in 1801, Thomas Bruce, the 7t Earl
of Elgin and British Ambassador to the Ottoman Empire, removed a large
number of intact sculptures on the Parthenon in Athens, Greece, and shipped
them to England.! He sold these artifacts —now collectively known as the Elgin
Marbles — to the British Museum, where they have been on display ever since.?
In 1983, the Greek government asked that the objects be returned to Greece -
the first official request for the sculptures since their removal.? This appeal
was officially declined by the British government the following year,*and all
subsequent efforts to reunify the Marbles in Athens have been rejected by
Parliament and the British Museum.®
Existing international law on cultural property demonstrates that the
British have no legal obligation to return the Elgin Marbles to Greece.
Additionally, even if it is assumed that the morality of the removal should be
considered equally with the law, this is not a particularly strong argument.

! Report from the Select Committee of the House of Commons on the Earl of Elgin's Collection
of Sculptured Marbles, 2-3 (1816).

2 [bid.

3 See 50 Parl. Deb., H.C. (6th ser.) 379 (1983) (Written Answers); see also loannis Gennadios,
O Lordos Elgin 232 (1930).

458 Parl. Deb., H.C. (6th ser.) 188 (1984) (Written Answers).

5 Dr. Derek Fincham, The Parthenon Sculptures and Cultural Justice, 23 Fordham Intell.
Prop. Media & Ent. L.J. 943, 981 (2013) [hereinafter Fincham].
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However, recent cases involving international negotiations over cultural
property signal that, as a matter of public policy, the United Kingdom will
likely engage with Greece in alternative dispute resolution in the near future
— and offer to return at least a portion of the Marbles to their homeland.

This paper will be divided into three sections. The first part will lay out
potential legal arguments that Greece could raise, and then analyze each
argument under applicable international law; the legal dispute between Yale
University and the government of Peru over artifacts from Machu Picchu will
also be introduced as a real world means of comparison for the Elgin situation.
The second part of the paper will be devoted to potential moral arguments
over the Marbles’ removal from Greece, and spell out the likelihood of success
for each assertion. Finally, the third section will examine recent, extralegal
instances of repatriation, and apply the facts and outcomes of each to the
Marbles dispute.

I. Legal Considerations

The Marbles fit squarely in the realm of “cultural property”: objects
“having artistic, ethnographic, archaeological, or historical value”.” When
cultural property from one nation has been unlawfully relocated to another
state, the legal remedy most often sought is repatriation.” The national courts
of several different states have shown a willingness to hear repatriation cases.?
Therefore, the Greek government could potentially sue the British Museum in
a court within the United Kingdom for the Marbles” return. Under such
circumstances, Greece could assert that the sculptures were wrongly taken by
Elgin, and thus have never legally belonged to the British.’

This proposition raises the issue of ownership of the respective property.
According to the historical record, the British government bought the Marbles
from Lord Elgin “in full knowledge of the facts”.* Thus, in the opinion of
Professor John Merryman:

(Dt seems fair, and is consistent with the law of all civilized jurisdictions, to

¢ The Hague Convention for the Protection of Cultural Property in the Event of Armed
Conflict, May 14, 1954, 249 U.N.T.S. 240 (1956) and the UNESCO Convention on the
Means of Prohibiting and Preventing the Illicit Import, Export and Transfer of Ownership
of Cultural Property, Nov. 14, 1970, 823 U.N.T.S 231 (1972), reprinted in 10 INTL. LEGAL
MATERIALS 289 (1971).

7 John Henry Merryman, Thinking About the Elgin Marbles, 83 Mich. L. Rev. 1881, 1889
(1985) [hereinafter Merryman.

8 See Kunstsammlungen zu Weimar v. Elicofon, 678 F.2d 1150 (2d Cir. 1982) (holding that
two Diirer paintings, missing since the end of World War II and eventually discovered
in a private collection in Brooklyn, were to be returned to East Germany).

® Merryman, supra note 7, at 1896.

10 REPORT, supra note 1.
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suppose that the right of the Crown to the Marbles was no better than Elgin's
right to them...If Lord Elgin owned the Marbles, he could transfer ownership
to the Crown. If his title was defective, then so was the Crown's title.!!

It is thus necessary to determine whether the Ottoman officials in Athens
had the authority to transfer property rights in the Marbles, and whether they
did in fact authorize Lord Elgin to remove the Marbles and take them to
England.'?

A. The Authority of the Ottomans in Athens

All of modern-day Greece was then a part of the Ottoman Empire.’® Under
this imperial rule, the responsible local officials were the Voivode (the civil
governor) and the Cadi (the chief judicial officer),'* and the Acropolis of
Athens was at that time a military fort."s International law of the early 19"
century suggests, “the acts of Ottoman officials with respect to persons and
property under their authority were presumptively valid”.!* The Ottomans
had a solid claim to legal authority over the Parthenon because it was public
property.” Therefore, it is clear that the Ottomans could legally give Elgin the
right to remove the Marbles.’

B. Whether the Ottomans Gave Elgin the Right of Removal

Before conducting his removal of the sculptures, Elgin obtained from the
Ottomans a formal written instrument called a firman, which responded to his
written request for permission.' This document stated that he had the “liberty
to take away any sculptures or inscriptions which do not interfere with the
works or walls of the Citadel”.?

In international law, the effects of a transaction depend upon the law in
force at the time.?* From both a practical and legal standpoint, this rule makes

1 Merryman, supra note 7, at 1896.

12 Ibid, 1896-7.

13 See Douglas Dakin, The Greek Struggle for Independence: 1821-1833, 5 (1973).

14 Stanford J. Shaw, History of the Ottoman Empire and Modern Turkey: Volume 1,
Empire of the Gazis: The Rise and Decline of the Ottoman Empire 1280-1808, 26, 50 (1976).
15 See Halil Inalcik, The Ottoman Empire: Conquest, Organization And Economy 112, 129
(1978).

16 Merryman, supra note 7, at 1897.

17 See Daniel Patrick O'Connell, The Law of State Succession, 226-227 (1956).

18 Supra note 16.

19 See 4 Oxford English Dictionary 249 (1961); see also Report, supra note 1, at 4.

2 Quoted in William St. Clair, Lord Elgin and the Marbles (2 ed. 1983) at 88 [hereinafter
W. St. Clair]; see Also ]. Rothenberg, ‘Descensus Ad Terram’: The Acquisition And
Reception Of The Elgin Marbles (1977) at 149-51; Theodore Vrettos, A Shadow Of
Magnitude: The Acquisition Of The Elgin Marbles (1974) at 65-66 [hereinafter T. Vrettos].
21 M. Akehurst, A Modern Introduction to International Law 132 (5th ed. 1984).
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sense.”? As Professor Merryman explains, “To allow old transactions to be
questioned is to invite fraud and perjury and to unsettle the affairs of the
present”.?® In essence, a holding in favor of Greece could set a dangerous
precedent —leading to an unmanageable stream of cases concerning property
over the course of centuries of imperialism.

There is no statute of limitations in international law, but the same
considerations apply.#* If we take the year that Greece gained its
independence from the Ottomans to be 1828 — when a tributary Greek state
was established by the “London Protocol”? — then the state had 155 years
during which to pursue legal remedies.* Prescription statutes run against one
who fails to exercise an available judicial remedy.?” Greece has accordingly
been in a position to sue in the English courts for the Marbles since 1828, but
has never done so.” Under this approach, the Greeks have lost any right of
action they might have had for the recovery of the Marbles before an English
court.?’

C. The Applicability of the Peru-Yale dispute to the Elgin
Marbles

The extended debate between Yale University and the state of Peru over
several artifacts collected from Machu Picchu further demonstrates the
unlikelihood of success in Greece finding legal remedy. In 1912, both the
University and the National Geographic Society supported an expedition by
Yale professor Hiram Bingham to the Machu Picchu ruins of Andean Peru.®
From this venture — as well as a 1915 trip — Bingham ultimately removed
hundreds of tools, pots, and silver objects from the excavation site,
supposedly with the approval of the Peruvian government.®! For decades, the

22 Merryman, supra note 7, at 1900.

2 [bid.

24 Jhid.

%5 See "War of Greek Independence”. Encyclopeedia Britannica. Encyclopeedia Britannica
Online.

Encyclopeedia Britannica Inc., 2015. Web. 29 Jan. 2015

<http://www britannica.com/EBchecked/topic/244575/War-of-Greek-Independence>.

2 Merryman, supra note 7, at 1900

27 Ibid, at 1900-1.

211 Halsbury's Laws of England 747 (Lord Hailsham 4th ed. 1976); see also Enactment of
the Crown Proceedings Act, 10 & 11 Geo. 6, ch. 44 (1947)

2 See Limitation Act, 1939, 2 & 3 Geo. 6, ch. 21, § 2(1)(a).

® Molly L. McIntosh, Exploring Machu Picchu: An Analysis of the Legal and Ethical Issues
Surrounding the Repatriation of Cultural Property, 17 Duke J. Comp. & Int'l L. 199, 206-09
(2006) [hereinafter McIntosh].

3t Danna Harman, Peru Wants Machu Picchu Artifacts Returned, USA Today, Jan. 6, 2006,
at 10A [hereinafter Harman]; Rupert Cornwell, Peru Tells Yale It Wants Its Machu Picchu
Treasures Back (After 100 Years), The Independent (London), Feb. 3, 2006, at 35, available

_5_
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artifacts Bingham brought back composed a major exhibit in Yale's Peabody
Museum, and they were also the subject of a drawn-out legal dispute between
Peru and the University.* Yale claimed that Bingham had permission to
remove the artifacts from the Peruvian president himself, and also that Peru's
Civil Code of 1852 permanently transferred title to the University.* Peru did
not dispute that Bingham had permission, but it asserted that the artifacts
were only on loan to the school.®

Peru began to request return of the cultural property in 1917, but Yale
continually put off its response.® The University claimed to have returned a
small number of pieces in 1922, but the Peabody Museum retained
approximately 250 objects of “exhibitable quality”.? The government of Peru
also pointed to a 1912 agreement with Yale which declared: “The Peruvian
Government reserves to itself the right to exact from Yale University and the
National Geographic Society of the United States of America the return of the
unique specimens and duplicates”.?” More specifically, Peru argued that after
World War 1, it invoked this contract and requested return of the Machu
Picchu objects.®® Additionally, there was the discovery of a letter written by
Bingham, which states that the artifacts “do not belong to us, but to the
Peruvian government, who allowed us to take them out of the country on
condition that they be returned in eighteen months”.* Despite its initial
cooperation with Yale, the National Geographic Society also supported the
position that Peru had title. In response, the University stated that it had
already returned all the objects from Bingham's 1915 trip; therefore, the chief
dispute that remained until 2008 was who had title to the objects from the
1912 expedition.*! In addition to its citation of Peru’s 1852 Code, the University

at http:// news.independent.co.uk/world/americas/article342877 .ece.

32 Harman, supra note 31, at 10A.

3 Ibid.

34 Ibid.

3 Ibid.

% Ibid.

¥ Andrew Mangino, Peru Dispute Has Long, Murky Past, Yale Daily News, Apr. 14, 2006,
available at http://www.yaledailynews.com/Article.aspx? ArticleID=32693 [hereinafter
Mangino, Peru Dispute].

38 Ibid.

¥ Andrew Mangino, Elections Could Avert Peru's Lawsuit, Yale Daily News, Apr. 12,
2006, available at http://www.yaledailynews.com/Article.aspx? ArticleID=32634
[hereinafter Mangino, Elections].

4 Kim Martineau, Peru Presses Yale on Relics--Nation's First Lady Keeps Issue in Public
Eye, Hartford Courant, Mar. 14, 2006, at Al.

4 Matt Apuzzo, Disputed Collection Holds Keys to Machu Picchu's Secrets, Associated
Press Newswires, June 16, 2006 (“The Peruvian government maintains that, while
Bingham had approval to remove the artifacts, they were essentially on loan to Yale and
the country never relinquished legal ownership.”) [hereinafter Apuzzo].

—6—
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also claimed that the relevant statute of limitations could bar Peru's claims for
return of the objects, since they were removed from Peru nearly one hundred
years ago.*?

In spite of all the legal strategies invoked by the two parties, it was only

outside of the law that the matter was finally resolved. In 2008, the Peruvian
government filed a lawsuit against Yale — spurring increased negotiations
between them.® Shortly thereafter, the University received a letter from
alumni, urging them to return the artifacts.#* These developments helped
move the process out of the courts, and not long after, the dispute was
resolved through two separate agreements.* The first, between Yale and the
Peruvian government, established that the University would return all of the
objects by the end of 2012; the second established a partnership between Yale
and the San Antonio Abad University in Cuzco, Peru, to “share stewardship”
of the collection.
The Machu Picchu case is a useful reference for the Elgin Marbles debate in
several respects. First, while many have found the Peruvian artifacts to be
comparable to disputed property possessed by such institutions as Malibu's
Getty Museum and the Metropolitan Museum of Art in New York City, no
cases “involve as remarkably similar a fact pattern as the case of the Elgin
Marbles”.# Much like the strong argument that Elgin had legally taken the
Marbles from Athens, the legality of the Machu Picchu property’s removal
was not doubted — even by the Peruvian government.* Both the Yale artifacts
and Elgin Marbles were removed with at least apparent, if not express,
authority.* Second, despite the many similarities between these two cases,
their differences also illustrate the impracticality of a legal approach to the
Marbles. Given the facts above, Peru arguably had better legal reasoning than
their Greek counterparts, and even they opted not to go ahead with the
lawsuit, and instead proceed through means of negotiation. This scenario
raises the possibility for alternative dispute resolution between the United
Kingdom and Greece, which will be further explored in the third section of
this paper.

4 Mangino, Elections, supra note 39.

# Orson, Diane. "Finders Not Keepers: Yale Returns Artifacts to Peru.” NPR 18 Dec. 2011.
Web. 1 Apr. 2015. <http://www.npr.org/2012/01/01/143653050/finders-not-keepers-yale-
returns-artifacts-to-peru>.

4 Jbid.

 Ibid.

% Jbid.

¥ Mclntosh, supra note 30, at 206.

# Matt Apuzzo, supranote 41.

4 Mclntosh, supra note 30, at 207.
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II. Moral Considerations

In the debate over the Marbles, it has been suggested that morality should
also be analyzed, and to some extent, this is true. As noted by Dr. Derek
Fincham,

Looking simply at the question of whether Elgin rightfully acquired the
sculptures gives an incomplete picture...current law and normative practice
have begun to shift radically to allow increased respect for the preservation of
sites and archaeological context.*® However, it is important to first consider
how effectively morality could actually be applied to this situation. Simply
put, the moral question is much harder to resolve than the legal one because
moral norms are imprecise, and their applicability is controversial.?
Examining the relationship between law and morality, Professor Merryman
explains, “That is one reason for legal rules: to provide definitive and
practically workable solutions to otherwise troubling and unruly questions”.5

A. Existing and Potential Damage to the Parthenon and the

Marbles

In judging the morality of Elgin's actions, it has been asserted that the
resulting damage to the Parthenon should be considered.*® This is a reasonable
request; the removal of the sculptures by Elgin's agents has been called “one
of the most destructive acts committed on what is the world's most important
ancient Greek monument” >

Nonetheless — assuming the Marbles would have remained on the
Acropolis if Elgin had removed nothing — they likely would have been
exposed to a variety of more serious hazards.*® The Ottomans appeared to be
insensitive to the artistic and cultural importance of the Marbles.* It has also
been suggested that, at the time, the Greeks themselves lacked interest in or
respect for their own antiquities.” Those that were not removed have seen
tremendous deterioration, while those taken to England and installed in the
British Museum have been much better preserved.®

% Fincham, supra note 5, at 949.

51 Merryman, supra note 7, at 1903.

52 Ipid.

53 Ibid, at 1887.

5 See Robert Browning, ‘The Parthenon in History,” in The Parthenon Marbles: The Case
for Reunification 13 (updated ed. 2008) at 10.

5 Merryman, supra note 7, at  1906.

5% See REPORT, supra note 1, at 7; see also W. ST. CLAIR, supra note 20, at 55-57.

57 See REPORT, supra note 1, at 5; W. ST. CLAIR, supra note 20, at 211-14; T. VRETTOS,
supra note 20, at 104-06.

% Merryman, supra note 7, at 1917.
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B. The Likelihood the Marbles Would Have Remained in
Athens if not for Elgin’s Actions

Historical records indicate that the French sought to acquire Greek
antiquities for their own museums, and also to prevent Elgin from obtaining
them for England.® These circumstances suggest that, had Elgin not removed
the Marbles, someone else would certainly have acted in his place. As with
the aforementioned international law, the morality prevailing in that time and
place should also be considered in a judgment of Elgin's acts.®® It is thus
reasonable to ask whether moral culpability should attach to a historically
unavoidable act.®® As Merryman notes, “If the removal of the Marbles was
bound to occur, is it right to assign moral blame to one who merely did the
inevitable?” ¢

ITI. The International Trend of Voluntary Repatriation

of Cultural Property

Despite the strength of the United Kingdom’s legal position in the Marbles
controversy, as well as the weakness of the morality argument against Elgin,
the impact of recent dispute resolution over other cultural property cannot be
denied.

Over the last two decades a growing number of incidents involving the
voluntary return of items of cultural significance to countries of origin from
governments, museums, and individuals have occurred throughout the
world. These acts of voluntary repatriation have all occurred extrajudicially
and demonstrate an emerging norm in the international community favoring
the voluntary return of cultural property to its country of origin.®

The initiating parties of such cases have included governments, major
museums, and even individuals.®It is true that, in the absence of any relevant
international authorities, the United Kingdom is not legally bound by any
outside acts of repatriation.®® Regardless, as these cases of voluntary return
become more common, the British — already scrutinized as one of the greatest
imperial powers in history — will likely appear as a sort of cultural outlier in

% Ibid, at 1905.

60 Ibid.

ot Ibid.

62 Ibid, at 1906.

65 Michael J. Reppas II, Empty “International” Museums’ Trophy Cases of Their Looted
Treasures and Return Stolen Property to the Countries of Origin and the Rightful Heirs of Those
Wrongfully Dispossessed, 36 Denv. J. Int'l L. & Pol'y 93, 114-15 (2007) [hereinafter Reppas].
o4 Ibid.

66 Melineh S. Ounanian, Of All the Things I've Lost, I Miss My Marbles the Most! An
Alternative Approach to the Epic Problem of the Elgin Marbles, 9 Cardozo J. Conflict Resol.
109, 127-31 (2007) [hereinafter Ounanian].
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the eyes of the international community for their refusal to adapt to
worldwide change.

A. The Axum Obelisk

The Axum Obelisk is a “1,700 year-old, 160 ton, 78 ft., ornately decorated”
artifact that is regarded as one of Ethiopia's national religious treasures.® The
controversy began upon its looting in 1937 by Italian Dictator Benito
Mussolini, during Italy’s brief military occupation of Ethiopia.®” Beginning in
1947, Ethiopia sought the return of the obelisk, motivated by the artifact’s
“tremendous” sense of cultural significance.®® It not only represents their
ethnic identity, but it is also one of the few historic monuments that
Ethiopians feel link them to their ancestors.® At last, in 2005, the Italian
government agreed to voluntarily return the Obelisk to Ethiopia — a gesture
seen as “a significant achievement for world-wide repatriation efforts”.” The
successful conclusion of the Italian-Ethiopian negotiations stemmed from
“the recognition by (Italy) that the obelisk was important to the Ethiopian
people and their culture”.”

This act of repatriation is not an isolated incident in Italy’s modern foreign
relations. While Italian law allows for criminal prosecution of those who
engage in the illegal trade or excavation of antiquities, the state has
consistently favored of out-of-court agreements.” For example, in September
2006, Italy reached an agreement with Boston's Museum of Fine Arts,
providing for the return of thirteen artifacts to Italy in exchange for a loan to
the Museum of other cultural property.” Italy also made an agreement with

¢ Final Obelisk Section in Ethiopia, BBC NEWS, Apr. 25, 2005,
http://news.bbc.co.uk/2/hi/africa/4472259.stm.

¢ Verity Murphy, Obelisk Points To Ancient Ethiopian Glory, BBC NEWS, Apr. 11, 2005,
http://news.bbc.co.uk/2/hi/africa/4376627.stm [hereinafter Murphy].

6 Lucille A. Roussin, ].D., Ph.D., Cultural Heritage and Identity, 11 Cardozo J. Int'l & Comp.
L. 707, 708 (2003); Final Obelisk Section in Ethiopia, BBC NEWS, Apr. 25, 2005,
http://news.bbc.co.uk/2/hi/africa/4472259.stm.

8 Murphy, supra note 67.

7" Reppas, supra note 63, at 115.

"t Rosella Lorenzi, Italy Returns Stolen Obelisk to Ethiopia, Discovery News, Nov. 23,
2004, available at http:// dsc.discovery.com/news/briefs/20041122/axumobelisk.html.

72 Ariel David, US Museum Returns 13 Italian Artifacts, Associated Press, Sept. 28, 2006,
available at
http://www.washingtonpost.com/wpdyn/content/article/2006/09/28/ AR2006092800749.html
(“Boston's Museum of Fine Arts returned [thirteen] disputed ancient artifacts to Italy] |,
a deal that Italian officials hope will pave the way for others to give back antiquities
they say were smuggled out of the country”).

73 Ibid (“[t]he agreement promises loans of other Italian treasures to the MFA, and marks
the latest victory for Italy in its quest to regain antiquities that were dug up illegally and
sold to museums worldwide”).

- 10 -
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the Metropolitan Museum of Art in New York for the return of twenty-one
pieces.” As illustrated by these cases,

Alternative dispute resolution is better suited for the art world than
traditional litigation. Not only are there issues of venue and jurisdiction, but
prosecution is necessarily more adversarial and can sever important ties. This
is particularly true of countries like England and Greece who, since entering
the European Union... have more of an incentive to work together, and bolster
rather than destroy their relationship.”

The success of the Axum Obelisk negotiations is also a strong counterpoint
to the transportation argument raised by the United Kingdom. Specifically, it
has been suggested that returning the Marbles back to Greece would present
dangers during transportation that are not worth the risk.”” However, the
negotiations on — and the subsequent return of — the Obelisk demonstrates
that this issue is not too serious. In order to move the Obelisk safely back to
Ethiopia, a special cargo plane was chartered — bringing back the three
segments of the artifact across three flights.”” Italy then delivered machinery
to put the stone in place, after repairing the road leading to the Obelisk’s
original site.” With such advancements in transportation, returning cultural
property is often easier than the past removal was.”

B. Other Artifacts from the Parthenon

In 2006, the University of Heidelberg announced that it would return a
piece of the Parthenon's north frieze to Greece “in recognition of the
significance of the Parthenon as part of the world's cultural heritage.”* In
response, Greece has promised to the international community that for every
piece of the Parthenon returned, it will offer another antiquity to the donor in
a goodwill gesture.®! This resolution marked the second significant return in
recent years of Parthenon pieces.®

74 Ibid.

75 Qunanian, supra note 65, at 129.

76 Ibid.

77 Italy to Return Ethiopian Obelisk, http:// news.xinhuanet.com/english/2005-
01/28/content_2517820.htm (last visited Feb. 19, 2007).

78 Ibid.

7 Qunanian, supra note 65, at 130.

8 Press Release, Univ. of Heidelberg, University of Heidelberg Returns Fragment of
Parthenon Sculptures to Greece Permanently (Jan. 11, 2006), http://www.uni-
heidelberg.de/press/news/news06/2601par_e.html. (last visited Feb. 19, 2007).

81 Christy Papadopoulou, Parthenon Fragment Returns Home, Athens News, Sept. 8,
2006, at A29, available at
http://www.athensnews.gr/athweb/nathens.print_unique?e=C&f=13199&m=A29&aa=1&eid
os=A. (last visited Feb. 19, 2007).

8 Reppas, supra note 63, at 115
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C. The Stone of Destiny

This traditional coronation stone of Scottish kings and queens was stolen
by the English king Edward I approximately seven hundred years ago.® After
centuries of dispute, England decided that the artifact was of great cultural
significance and returned the stone to Scotland in

1996.%¢ As Yeshiva University student Melineh S. Ounanian observes about
the Marbles dispute, “It is surprising that England (as part of the United
Kingdom) is currently making an argument for retaining property that has
such significance to another culture, given that it recognized the importance
of Scotland's Stone of Destiny”.®

D. Potential Counterarguments by the United Kingdom

The British have frequently fallen back on the matter of time as a defense
for retaining the Marbles. On this matter, Ounanian concedes, A key obstacle
separating the case of the Marbles from other cases of cultural property
restitution is one of timing. The Ethiopian obelisk (was)...acquired relatively
recently. England is basing a large part of its argument on the fact that it has
had the marbles for so long. The longer it keeps the marbles in its possession,
the stronger that argument will become.®

Perhaps the biggest flaw with this reasoning outside the legal context
(already addressed in part one of this paper) is that it puts approximately 150
years of British possession on equal footing with nearly 2500 years of Greek
ownership.” Furthermore, as noted by cultural property expert Michael J.
Reppas, “The cultural nationalistic arguments made by the British pale in
comparison to that of the Greeks”.® For example, survey information suggests
that British nationals are largely in favor of returning the Marbles.® In a 1996
UK poll, over ninety-two percent of the nearly one hundred thousand
participants voted to repatriate the Marbles to Greece.”

8 Elazar Barkan, Amending Historical Injustices: The Restitution of Cultural Property -
An Overview, in Claiming The Stones, Naming The Bones: Cultural Property and the
Negotiation of National and Ethnic Identity, 16, 17 (Elazar Barkan & Ronald Bush eds.,
Getty Publications 2002).

8 Richard Blystone, Scotland's ‘Stone of Scone” Finds its Way Home, Cnn World News,
Nov. 15, 1996, http:// www.cnn.com/WORLD/9611/15/stone.of.scone/ (last visited Feb.
19, 2007).

8 Qunanian, supra note 65, at 131.

& Ibid.

¥ Ibid.

8 Michael J. Reppas 11, The Deflowering of the Parthenon: A Legal and Moval Analysis on Why
the "Elgin Marbles” Must Be Returned to Greece, 9 Fordham Intell. Prop. Media & Ent. L.J.
911, 931-2

(1999).

# Ibid.

% Ibid.
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The other potentially viable argument the British could offer concerns the
Marbles” impact on both prospective artists, and the wider public. Several
years ago, there was an academic debate concerning the “Nefertiti Bust”, an
artifact which was taken from Egypt, and now resides in Berlin’s Egyptian
Museum.” Professor Stephen Urice, assigned to argue on behalf of Germany,
offered a series of policy-oriented arguments for retention of the bust in the
German institution.® Among these, Urice incorporated “a new
value(:)...protecting the stream of creative expression’...for the benefit of
prospective artists who might be inspired by the bust and, by virtue of their
spin-off creations, for the benefit of the general public as well”.?*In the context
of the Marbles, the United Kingdom could argue that the retention of this
property within the renowned British Museum will ensure it is witnessed by
masses of tourists and artists drawn to the institution.

This assertion is largely negated by the exceptional recent efforts of the
Greeks to preserve their ancient history. In the present day, the government
of Greece has set an idealistic — yet attainable — goal for itself: to reunify the
Parthenon sculptures in Athens, so that they may be viewed “as the artists
originally intended, with the exact layout of the temple, all while making a
direct visual connection between the sculptures and the Parthenon itself”.**In
order to facilitate this setup, a new museum has been constructed in Athens -
with the Parthenon visible from the building’s upper gallery.”® So long as
Greece remains stable enough to attract the masses of visitors it historically
has played host to, this promising exhibit of the reunified artifacts has the
potential to be one of the greatest displays of creative expression on the planet.

Conclusion

In the modern era, the former empires of Europe have been subjected to
countless calls for repatriation of cultural property. Perhaps the greatest of
these powers could be found in the United Kingdom, and - fittingly — this
state is at the center of the biggest cultural property dispute of our time. It is
not hard to sympathize with Greece and its request for the Elgin Marbles to
be returned to Athens. However, fair legal principles must be applied, and in
this situation it is unlikely that Greece could obtain the Marbles through a

%t James A. R. Nafziger, International Law, Museums and the Return of Cultural Objects. by
Ana Filipa Vrdoljak. Cambridge, New York, Melbourne: Cambridge University Press, 2008. Pp.
Xxxviii, 342. Paper, $48. Imperialism, Art and Restitution. Edi, 102 Am. J. Int'l L. 408, 413
(2008).

%2 Ibid.

% Ibid.

% Fincham, supra note 5, at 979.

% Ibid.
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legal avenue. Relevant facts demonstrate that the Ottomans legally gave Elgin
the right to remove the Marbles from the Parthenon.

Furthermore, under the application of current international law, the Greeks
have likely lost any right of action for the recovery of the Marbles before an
English court. With regards to the potential incorporation of morality into this
dispute, there is little —according to moral principles of the nineteenth century
— to indicate that Elgin committed a clear wrong by removing the Marbles.

Despite such setbacks, Greece will likely see at least a portion of the Elgin
Marbles returned in the near future — due to the impact of the growing,
international trend of extrajudicial repatriation of cultural property. This
movement has seen several states — including the United Kingdom — return
culturally significant objects to their places of origin. Besides the threat of
isolation from an international community that engages more and more in
such dispute resolution, the British will probably also be compelled to return
the Marbles on account of the examples set with Yale University and the
University of Heidelberg. In both cases, the possessors complied with the
requests for return, and they were rewarded with stewardship of the artifacts
at issue, or the possession of similar antiquities offered in goodwill. These
opportunities, along with the current environment, will someday override the
United Kingdom'’s interests in holding out over the Elgin Marbles.

14—
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Gao Zhen*

More is Better? Overcompensation in
Takings in China

Abstract

Nowadays, there is hardly no country holds the doctrine of absolute property right in
practice, especially when facing conflicts between public interests and private property
rights. As to takings, more and more academic discussions focus on the “public interest”
goal and the fair compensation standard instead of the legitimacy of the “takings” concept
itself. Takings in China are really noteworthy for their extraordinary large scale and its
relationship with the country’s rapid economic development. And what’s more interesting
is that compared to the stereotype of takings as damage to property rights, Chinese people
have more complicated attitudes towards takings since potential windfalls and violent
conflicts co-exist in this process. Many lower class people even view the compensations of
takings as their best way, if not the only one, to improve their living standards in short time.
This paper intends to introduce the compensations of takings in China and explain the inner
political economy logic briefly.

Annotasiya

Hal-hazirda praktikada, xiisusila ictimai maraglar va xiisusi miilkiyyat hiiquglar: arasinda
miinagisalarla iizlasan zaman miitlog miilkiyyat hiiqugu doktrinasindan istifads edon heg bir
olka yoxdur. Torpaglar iizarinds miilkiyyat hiiququnun mahdudlasdirilmas: hagqindaki elmi
miizakiralorin coxu “ictimai maraq” masalasi va legitim “maohdudlasdiriima”larin svazinda
adalatli kompensasiya standartt anlayist iizarinda fokuslanir. Cinda belo mohdudlasdiriima
ohalinin aglasigmaz daracada genis migyast va bunun olkonin siiratli igtisadi inkisaft ila
alagasina gbra hagigaton olduqca shamiyyatlidir. Vo daha maraghst mahdudlasdirilmalarin
miilkiyyst hiiququnun pozulmast kimi gOriilmosi stereotipidiv. UGursuzlug va ciddi
miinagisalarin eyni vaxta movcud olmast sababindan Cin shalisinin mahdudlasdirilmalara
miinasibatlari daha da miirakkablosmisdir. Asagi tabaqa shalinin boyiik hissasi qisa vaxtda
yasayts  standartlarmm  yaxsilasdirilmast  iiciin - torpaglarmn  tutulmasina  gora
kompensasiyant yegana olmasa da, an yaxsi variant kimi goriiv. Bu maqalanin magsadi
Cinda tutulmalarin kompensasiyasim tagdim etmok va daxili siyasi-igtisadi mantiqi qisaca

izah etmakdir.
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Introduction

ith symbols of demolition that can easily be found nationwide

in the last decade, China is named the country of demolition.

About 16% of Chinese households (about 65 million
households) have once been involved in the eminent domain or demolitions
during the process of city renewal and urbanization.! Another survey led by
Chinese Academy of Social Sciences, which covered 160 towns and 184
villages nationwide, reported that more than half of the 1913 interviewees
were eager to get involved in takings, as long as being compensated fairly.?
Take car consumption as example; according to the data from China
Automobile Dealers Association, among the 80,000 imported cars (which are
more expensive and luxurious compared to domestic car) sold in Beijing in
2010, half were sold to condemnees. Fancy cars can very easily be found near
Beijing Nanyuan Airport since it's common for the local villagers to get
compensation of 20 to 30 million RMB (around 3.5-5 million U.S dollars) in
the takings for the airport extension construction program.?

This paper does not intend to illustrate that property right is better
protected in China than the US since not all condemnees are well
compensated and violent takings do exist in China. However, the
phenomenon that more people’s living standards are lifted through takings
and compensation also should not be neglected by academic discussion.
Indeed, the logic of takings in China is more complex than protection or
violation of property right itself. It is deeply rooted in the political economy
of modern China and reflects the governments” hard balance of economic
development and social stability.

I. Related Conception Clarification

According to the Article 10 of Constitution of China, “Land in the cities is
owned by the state. Land in the rural and suburban areas is owned by

! Richard Silk, Chinese Push for Urban Growth Carries Social Costs, The Wall Street Journal(Oct.
30, 2013), available at
http://www.wsj.com/articles/SB10001424052702303843104579167422223721620 (last visited
Feb. 6, 2017).

2 Zhu Qizhen (4:/5%%), Peiyang Nianging Zhiye Nongmin Shi Yixiang Zhanliie Renwu (¥55%
IR A BT EIR(£45) [It is a Strategic Task to Train Young Professional Farmers),
Renmin Wang Lilun Ban (A M Ei¢f) [PEOPLE'S DAILY NET THEORY SECTION] (Jan. 12, 2012,
9:08 AM), http://theory.people.com.cn/GB/16857462.html.

3 Mei Xinyu (#8#75), Zhengdi Chaigian Buchang Guogao Qushi Jigi dui Chengzhenghua he
Chanye Zhuanyi de Zuai (fE##FEMEE S S KX EXHEIEAM = W AEZRIETS) [The Trend
of Too High Compensation for Takings and Its Negative Effect on Urbanization and Industrial
Transfer], 4 Tansuo (#£%) [PROBE] 47(2013).
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collectives except for those portions which belong to the state in accordance
with the law; house sites and privately farmed plots of cropland and hilly land
are also owned by collectives. The state may, for the public interest,
expropriate or take over land for public use, and pay compensation in
accordance with the law. No organization or individual may appropriate,
buy, sell or otherwise engage in the transfer of land by unlawful means.”# In
another words, no lands in China are owned by individuals, which differs
from the traditional western framework of property right. And thus, some
concepts in Chinese context need to be clarified in advance.

The first related concept is CHAI QIAN (H+if), the action of expropriation
and demolition of buildings and request of the residents to move. The second
is ZHENG DI ({E#ffl) , which means the collectively owned rural lands be
taken by eminent domain. Due to the rural-urban dual household registration

(HUKOU, F=L1) system, urban lands are state owned and what residents
hold is the ownership of the buildings built on the land. While the rural lands
and lands of suburb of cities are collectively owned by the village, and each
family also has the ownership of the buildings built on the land. Therefore, in
Chinese context, the eminent domain can only be used in rural areas and the
demolition can be seen both in urban and rural areas. The phenomenon of
overcompensation exist in both urban and rural areas although takings in
rural areas are more complicated for involving the shift of HUKOU style from
rural to urban one, which would usually also terminate condemnees’ career
as farmers. This article focus on demolitions in urban areas since the existence
of real property market in urban areas makes it possible to make comparison
to market value, which is seen as an easy and well-accepted standard in the
U.S and worldwide.

I1. Literature review

The fifth amendment of the U.S constitution provides that “[n]or shall
private property be taken for public use, without just compensation”. As to
the standard of “just compensation”, “fair market value” is the most widely
accepted standard in U.S or worldwide. However, the standard of “fair
market value” has long been seen as a fiction and been criticized for both
possibility and rationality. Firstly, some scholars discussed that the standard
of “market price” is impossible logically. Takings typically happen where
negotiations for a market transaction break down, so by definition ‘market
value’ is unavailable in takings.®> Of course, references like transaction history,
similar transaction, rental value, replacement cost, the degree of wear and tear

4 XIANFA art. 10 § 1-3 (1982) (China).
5 Thomas W. Merrill & Henry E. Smith, Property: Principles and Policies 1250 (Foundation
Press 2nd ed. 2012).
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can all be used to assess the approximate market price, but the accuracy is still
hard to be guaranteed. The “thick market”,* which Merrill takes as a requisite
for market value standard for compensation, can rarely be qualified in
takings, especially in China, where the housing market in urban areas only
established in 1998 and not even yet in rural areas. Secondly, many argue that
the market price is not reasonable standard for compensation for not
including subjective attachment,” as well as some more items that are not
covered by market price.?

Instead of the standard of market price for compensation, the U.S Supreme
Court has stated that the first-best option should put owner if condemned
property “in as good a position pecuniarily as if his property has not been
taken.”? This can be divided into the subjective category and objective
category. Condemnees’ subjective indifference to takings could be a favorable
status although quite hard to assess. However, some interesting and
experimental mechanisms have been designed and suggested to help, among
which the tax-related self-assessment is the most highlighted and potentially
feasible.’® Objective methods are more variedly designed. “Specific items add-
on” standard emphasizes on compensating those out-of-pocket but
uncompensated expenses, including the attorney’s fee, relocation fee, which
takees have actually paid but not included into market value.* Quite a lot of
policies take “specific items add-on” standard as reference in reality. For

¢ Thomas W. Merrill, Incomplete Compensation for Takings, 11 N.Y.U Envtl. L. ] 110, 116 (2002).
7 See, e.g., Robert C. Ellickson, Alternatives to Zoning: Covenants, Nuisance Rules, and Fines as
Land Use Controls, 40 U. CHI. L. REV 681, 735 (1973) (using the concept of “consumer surplus”
to illustrate “the excess of this subjective value over market value”); Thomas W. Merrill, The
Economics of Public Use, 72 CORNELL L. REV 61, 83 (1986) (suggesting that condemnee may not
be compensated for the “subjective premium” that “he might attach to his property above its
opportunity cost”); MARGARET JANE RADIN, REINTERPRETING PROPERTY 3 (1993) (developing
the “personality theory of property” which emphazes that “ownership is bound up with self-
constitution or personhood”).

8 See, e.g., Katrina Miriam Wyman, The Measure of Just Compensation, 41 U.C Davis L. Rev. 239,
254-255 (2007) (categorizing “non-compensable losses” as “out-of-pocket expenses”,
“difficult-to-quantify intangible or subject losses” and missed gain); Lee Anne Fennell, Taking
Eminent Domain Apart, 2004 Mich. St. L. Rev 957, 963-966 (2004) (categorizing
“uncompensated increment” as “the subjective premium”, a chance of reaping “surplus from
transfer” and owner’s “autonomy to decide when and whether to sell”); Nicole Stelle Garnett,
The Neglected Political Economy of Eminent Domain, 105 Mich. L. Rev 101, 106-109 (2006)
(categorizing the “unjust compensation” as “economic losses”, “subjective losses” and
“dignitary harms”).

° Olson v. United States, 292 U.S. 246, 255 (1934).

10 Nathan Burdsal, fust Compensation and the Seller’s Paradox, 20 BYU J. Pub. L 79, 96 (2005)
(suggesting a self-assessment model which “can be used in conjuction with the tax-based
insurance model to determine the willingness of individual sellers”). See also, Abraham Bell
& Gideon Parchomovsky, Taking Compensation Private, 59 Stan. L. Rev 871, 871-875 (2007).

1 See. e.g., Garnett, supra note 9, at 121.
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example, the Uniform Relocation Assistance and Real Property Acquisition
Policies Act of 1970 (URA) covers the relocation expenses by federal funds.!?
“Proportional increase” standard suggests certain percentages of bonus
payments for compensation.’® Another alternative is “benefit/loss equivalent”
standard, which is raised by Roger P. Smith. It sets compensation equal to the
benefit received by the taker from acquiring the property or based on the loss
to the owner.'* A fourth method is “living standard equivalent” standard.
Wyman recommends an “objectively indifferent to takings” standard which
would be “a considered judgement by outsiders about the amount of
compensation required to allow a take to enjoy the elements of socially
valuable life to the same extent that she enjoyed them before the taking.”'> All
these objective standards can be found in China’s practice solely or in
combination case by case.

ITI. Basic Institutions of Overcompensation in China

As mentioned above, although lands do not belong to individuals,
buildings do. Takings of buildings also follow the rule of public purpose and
fair compensation according to the Constitution.'® And the establishment of
urban housing market in 1998 makes “market price” gradually accepted as a
basic line, although not rigid and only one. Article 19 of Regulation on the
Expropriation of Buildings on State-Owned Land and Compensation requires that
“compensation for the value of expropriated housing may not be lower than
the real estate market prices of expropriated housing on the day the housing
expropriation decisions are announced.”" Since this regulation is made by the

1242 U.S.C. § 4630 (2000).

13 See e.g., John Fee, Eminent Domain and the Sanctity of Home, 81 NOTRE DAME L. REV. 783, 814-
815 (2006) (recommending a compensation standard of market value plus “X percent” of that
value, in which X depends on the length of living, ranging from 2 to 60); Richard A. Epstein,
Takings: private property and the power of eminent domain 173-174 (1985) (emphazising that
the surplus generated by takings over market price should be diviede evenly and giving the
example of New Hampshire Miil Act’s compensation standard that be “payable to the owner
of flooded land at 50 percent above the market value, thereby ensuring a division of the
surplus brought about by the forced exchange”); Thomas S. Ulen, The Public Use of Private
Property: A Dual Constraint Theory of Efficient Governmental Takings, in Taking Property & Just
Compensation: Law & Economics Perspectives of the Takings Issue 163, 180 (Nicholas
Mercuro ed. 1992 ) (proposing the compensation of 125% of market value).

14 Roger P. Smith, Real Property Valuation for Foreign-Wealth Deprivations, in The Valuation of
Nationalized Property in International Law 141 (Richard B. Lillich ed. 1972).

15 See Wyman, supra note 9, at 244.

16 Xianfa art. 13 § 3 (1982) (China).

17 Guoyou Tudi Shang Fangwu Zhengshou yu Buchang Tiaoli, ([EH +-Hi F 7RIS G #M M2
) [Regulation on the Expropriation of Buildings on State-Owned Land and Compensation]
(promulgated by St. Council, Jan. 21, 2011, effective Jan. 21, 2011), §§ 19, St. Council Gaz., Jan.
30, 2011, at 3, http://landwise.resourceequity.org/record/270 (China).
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State Council and is of legal force nationwide, “no lower than” market price
could be seen as a national framework principle of compensation. In other
words, the overcompensation can be viewed as the original goal of
compensation to some extent. And the alienation of the institutions in practice
sometimes enlarged the degree of overcompensation to an unreasonable one.

There are several specific institutions are widely used to guarantee the
realization of the “no lower than” market price standard in China. The first
important institution is the dual-compensation institution, through which
governments provide housing compensation as an alternative for monetary
compensation. The article 21 of the Regulation on Expropriation of Buildings on
State-Owned Land and Compensation entitles an owner to “choose either
monetary compensation or exchange of titles.””® The dual-compensation
institution itself could be seen as a product of the transformative period from
planned economy to market economy. Housing compensation solves the
problem of incomplete market system in early years. To those families whose
only house facing takings, the exchange of titles could help to prevent them
from being homeless. Actually, millions families took housing compensation
as first choice and have moved to the new apartment buildings constructed
by governments. Providing and encouraging housing compensation can be
seen as a nudge by the governments who intend to improve the housing
condition of condemnees as well as reduce the marginal cost by constructing
new apartment buildings in large amount. The housing compensation also
offers a solution to the undercompensation caused by ignoring “the value that
property owners derive from living in a close-knit community”." The families
that treasure the community-tie and relationship with neighbors can choose
to move to the same community or even the same building. The
overcompensation is most possible and obvious in takings of poor-
conditioned housings, such as slums, which are of very low market value or
even no willing buyers at all. Housing compensation can surely help to
improve the housing condition of those poor families. When Premier Li
Kegiang visited a slum in Shanxi Province in the Jan. 1, 2016 as the first
investigation of the New Year, the inhabitants there complained to him that
the housing conditions were too poor that they even had difficulty in using
toilets. Premier Li expressed understanding and said he once lived in this kind
of slum and queued to get to toilet as well.?’ Since some basic requirements

18 ]d. §§ 21.
19 Gideon Parchomovsky & Peter Siegelman, Selling Mayberry: Communities and Individuals in
Law and Economics, 92 Cal. L. Rev. 75, 84 (2004).

2 Zou Chunxia (38&#), Li Keqiang Kainian Kaocha you Shenme Jiangjiu (FREFFER
A4 ?) [What's Remarkable about Li Kegiang's First Investigation of the New Year?],

Zhongguo Zhengfu Wang (FEBFM) [China Gov Net] (Jan. 5, 2016, 9:54 AM),
http://www.gov.cn/zhengce/2016-01/05/content_5030712.htm.
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cannot be met, it is not strange at all that in some cases inhabitants are so eager
to takings, which could provide new apartments as well as new life.

A second institution is the minimum compensation standard, which aim to
guarantee the basic requirement for living. The specific minimum standards
are set by local governments, varying case by case. But some provinces set
lowest standard by local regulations. For example, Inner Mongolia sets 50
square meters as minimal compensation standard for housing
compensation?!, which means no matter how low the market value of the
original house is, the compensating housing cannot be smaller than 50 square
meters and the minimal monetary compensation should be no less than 50
square meters multiply unit market price. Zhejiang?? and Shandong? Province
both set the minimal standard as 45 square meters. In practice, the more local
the government is, the higher the minimal standards it may set. Actually, the
housing types of new constructed apartment buildings for compensation are
standardized, usually of one-bedroom, two-bedrooms or three-bedrooms
types. Once enrolled in takings, even the houses with poorest original
conditions can be compensated for at least one-bedroom apartments. High
value taken house can get compensation of several units of apartments with
combination of these three types.

A third important institution is the housing population reference for
compensation, which is closely related to household registration (Hukou)
system. Although market value is the basic standard for compensation,
housing population is also considered in the calculation of compensation.
Take Shanghai as an example, the regulation guarantees 22 square meters per
person.?* In another word, if a small housing were registered with many
members, the government would compensate according to population

21 Neimenggu Zizhiqu Guoyou Tudi shang Fangwu Zhengshou yu Buchang Tiaoli, (INZZ 1t
B 76X EA 1 BRI 54 MEZ:]) [Regulation on Expropriation of Buildings on State-
Owned Land and Compensation of Inner Mongolia Autonomous Region] (promulgated by
the Standing Comm. Inner Mongolia People’s Cong., Nov. 25, 2015, effective Mar. 1, 2016), §§
30, CLL.10.1142763 (Lawofchina).

22 Zhejiang sheng Guoyou Tudi shang Fangwu Zhengshou yu Buchang Tiaoli, (Wi L% EH A -
155 R AR WS- #3225 8]) [Regulation on Expropriation of Buildings on State-Owned Land
and Compensation of Zhejiang Province] (promulgated by the Standing Comm. Zhejiang
People’s Cong,., May. 28, 2014, effective Oct. 1, 2014), §§ 22, CLI1.10.864217 (Lawofchina)

» Shandong sheng Guoyou Tudi shang Fangwu Zhengshou yu Buchang Tiaoli, (ILIZRZEH
B REIFU S#MEZRB]) [Regulation on Expropriation of Buildings on State-Owned Land
and Compensation of Shandong Province] (promulgated by the Standing Comm. Shandong
People’s Cong,., Nov. 27, 2014, effective Mar. 1, 2015), §§ 25, CLL1.10.1036823 (Lawofchina)

24 Shanghai shi Guoyou Tudi shang Fangwu Zhengshou yu Buchang Shishi Xize, ( g7l
B +H E7E BAECG-#MESZREEN) [Rules of Shanghai Municipality on Implementing House
Expropriation and Compensation on State-Owned Lands] (promulgated by the Standing
Comm. Zhejiang People’s Cong., May. 28, 2014, effective Oct. 1, 2014), §§ 31, CLI1.11.542894
(EN) (Lawofchina).
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standard instead of market price standard.

In a word, all these institutions are designed to offer mild
overcompensation and lift the living condition for the condemnees. However,
the plural and flexible compensation standards can easily lead to
opportunism, corruption and windfalls in takings. For example, the families
who get the information of taking plans from insiders or those only predict of
takings could do some preparations by increasing registered family members,
enlarging the housing by illegal construction or just purchasing the housings
in these areas before the date of declaration of takings. Interestingly, the
divorce rate rose dramatically in some takings since the increasing housing
needs caused by divorce would usually be admitted by the takers.”> Others
enlarge the family population by inviting relatives or friends to transfer their
household registration to the housing to be taken. All these methods can raise
the risk of moral hazard and distribution conflict, which may ruin the ethical
foundation of the society.

Besides these formal institutions and their alienation in practice, another
important cause of overcompensation is holdout. The phenomenon of nail
householders did not originate from China, but is greatly developed in this
country. There are nail householders in almost every taking case in China, no
matter for pure public interest or for economic development.?® Most nail
householders got overcompensation or windfalls at the end in practice,
stimulating more to imitate and upgrading the conflicts between condemnees
and governments.

IV. Political Economy Analysis

The unique phenomenon of overcompensation in China can be viewed as
a product of government’s attempt of balancing the economic development
and social stability. Rapid economic development of China in last 30 years is
the basic background of frequent takings. Neither infrastructure construction
nor urban renewal can happen without takings. The Slogan of “No
demolition, no development” has been used by local officials when
advocating takings to the condemnees. Local governments and officials have
full incentives to takings for several reasons.

25 Hao Shaobin (#f84%1#), Zhadui Lihun Kaoyan Jiceng Zhengdi Chaiqian Zhihui (L4t &%
E IS L EAEH AT T 22) [Soaring Divorce Rate Challenge Local Taking Practice], Zhongguo
Fayuan Wang (9 [E:BE M) [CHINA COURT NET] (May. 26, 2016, 8:41AM),
http://www.chinacourt.org/article/detail/2016/05/id/1884301.shtml (last visited Feb. 6, 2017)
2 Emily Chan & Oliver Chan, You'll Have to Build Around Us! ‘Nail”’ House Stand defiant Against
Property Developers as Stubborn Residents Refuse to Move Away, DAILY MAIL, (July 22, 2015,
9:02AM), http://www.dailymail.co.uk/news/ peoplesdaily/article-3170596/You-1l-build-Nail-
houses-stand-defiant-against-property-developers-stubborn-residents-refuse-away .html
(last visited Feb. 6, 2017).
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Firstly, the promotion mechanism of local officials, which emphasizes GDP
and economic development, also stimulates them to demolish and construct.
Compared to other strategy of economic development, like industry upgrade
or technical innovation, takings and constructions bring much faster and more
obvious effect to local development. In fact, the revenue of land sales is the
largest income in local finance in many areas. Take Beijing as example, the
annual financial income of 2015 was 472.3 billion RMB?% (around 73 billion U.S
dollar), while the revenue of land sales was more than 200 billion RMB?*
(around 31 billion U.S dollar). The proportion of land revenue could be higher
in other cities since their resources of financial income are not as plural as
Beijing.

Secondly, takings and construction offer great opportunity for corruption.
A survey shows that among the 83 senior officials involving in corruption
cases during November 2011 to November 2013, more than half were related
to the corruption in takings and construction.? Last but not least, the new and
modern appearance of the local areas and the convenience of infrastructures
could help to realize the self-achievement of local officials.

The economical motive could lead to large scale of takings. But the
overcompensation is the result of balancing both economical and political
goal. Gevinson argues that government actors in the U.S. mainly respond to
political incentives, not financial ones- to votes, not dollars.? This logic is
similar here. But the index of political incentives here is not votes, but people’s
satistaction, which usually show in a counter form, dissatisfaction and
conflicts. This is a more basic and strict requirement constrained to
governments of all levels. Stability is the top concern, as well as the foundation
of any development. To local officials in China, social conflicts even of small
scale could easily destroy their whole political careers. Takings in early days

27 Sha Lu (#38), 2015 Beijing Caizheng Shouru 4723yi yuan Wancheng Yusuan (20153t =W
BB A\A4723125E BT E) [Beijing Financial Revenue of 472.3 Billion Yuan, Meeting the Budget],

Xin Jing Bao Wang (¥5R W) [Beijing News Net], (Jan. 6, 2016),
http://epaper.bjnews.com.cn/html/2016-01/06/content_617103.htm?div=0 (last visited Feb. 6,
2017).

2 i Haixia (Z#EE), Beijing 2015nian Tudi Churangjin chao 2000yi (L3R2015F L #iH 1L %
#8200012) [Land-transfering of Beijing in 2015 was more than 200 billion yuan], Qian Long Wang

(F72 M) [QIANLONG NET], (Dec. 24, 2015, 2:46PM),
http://beijing.qianlong.com/2015/1224/217458.shtml (last visited Feb. 6, 2017).

2 Liu Jun (¥/4£€), Shibada hou 83 ming Luoma Guanyuan Duoshu yu Dachai Dajian
Youguan (+/\K/F83&EZERAZLHSAIFAKEBR) [Most of the 83 Senior Officials
Implicated in Corruption after 18" CPC National Congress were Involved in Takings and
Construction], Wang Yi Wang (W &™) [NETEASE], (Nov. 14, 2013, 11:21AM),
http://news.163.com/13/1114/11/9DKUD6]D0001124].html (last visited Feb. 6, 2017).

% Daryl ]J. Gevinson, Making Government Pay: Markets, Politics, and the Allocation of
Constitutional Costs, 67 U. Chi. L. Rev 345, 345 (2000).
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were relatively peaceful since they were mainly for public interest and
condemnees were more easily to be satisfied to the compensation. But the
stories of windfalls lift condemnees” expectations greatly, encouraging them
to struggle and bargain. Takings in cities are usually not isolated ones, but
clearings,® which could easily lead to collective and severe social unrest. The
frequent conflicts in takings in recent years push governments to introduce
some institutions to avoid the instability caused by takings. The first is the
pre-taking social stability risk assessment required by article 12 of the
Regulation on the Expropriation of Buildings on State-owned Land and
Compensation.® Takings that are assessed as of high social stability risk need
be denied or postponed by the local governments. A second institution is the
pre-taking agreements, which need be signed by condemnees and
governments. Only if certain proportions of owners agree to the plans of
takings and compensations, takings could be put into practice. The necessary
agreement rates are set by local governments, basically varying from 70% to
90%. For example, Shanghai sets 80%¥ as baseline for all the urban renewal
programs. Pure public interest takings are only required get the baseline set
by local governments. While economic development program are usually
asked for higher agreement rate to control risk. It is a little tricky that in some
cases, the agreement rate is high enough to start a taking program, but
condemnees refused to follow the agreement they signed before and ask for
higher compensation. A third usual method is pre-taking owners conference,
which intends to enhance democracy and transparency though participation
and negotiation between two parties. This method is also not so effective since
many of them are unwilling to participate and express real need until the final
individualized negotiation for compensation. The relationship between
condemnees could be subtle, they may unit as a whole to ask for more
compensation, but they may also envy or complain others” windfalls. Some
nail householder which get windfalls are even required to sign confidentiality
agreement to avoid new potential conflicts for inequality.

V. Conclusion

In Calabresi and Melamed’s classical framework?®, what the Fifth
Amendment of U.S Constitution provides its liability rule protection for
property owner. While Chinese taking practice usually departs from the
liability rule, and reaches a fragile balancing point between liability rule and

31 Gideon Parchomovsky & Peter Siegelman, supra note 24, at 137-138 (categorizing takings
cases into isolated takings, tippings, and clearings three categories).

32 See supra note 22, §§ 12.

33 See supra note 25, §§ 21.

34 See generally, Guido Calabresi & A. Douglas Melamed, Property Rules, Liability Rules, and
Inalienability: One View of the Cathedral, 85 Harv. L. Rev 1089 (1972).
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property rule. The compensation institutions in China have the advantages of
liftting the overall housing condition and welfare of the condemnees.
However, the overcompensation, which is based on the rapid economic
development, is not sustainable once the economic development slows down.
Moreover, the overcompensation in takings may lead to opportunism,
corruption as well as more serious inequality between families which have
been taken and which have not. All in all, the phenomenon and experience of
takings in China should still be introduced and discussed both academically
and practically.
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Liubashenko Viacheslav Igorovych*

Legal Basis of the Responsibility of a State to
Protect Its Population in International Law

Abstract

The modern international law based on the assumption that a state is a sovereign unit but
with certain limitations to action inside and outside state. The responsibility to protect is
one of those limitations towards actions of a state inside national borders. The article
analyzes first pillar of the concept — the responsibility of a state to protect its own population
from genocide, ethnic cleansing, war crimes and crimes against humanity — and embodies
analysis of relevant documents of the international law: the Convention on the Prevention
and Punishment of the Crime of Genocide 1948, the Convention on the Suppression and
Punishment of the Crime of Apartheid 1973, and the Geneva Conventions. The Author
determines the structure of the responsibility of a state to protect its own population: (1)
positive obligation, that can be described through the obligation for positive development of
the national legislation as to the sphere of the responsibility to protect, the obligation to
prosecute criminals responsible for international crimes, the obligation to cooperate in case
of crimes prevention, and (2) the common negative obligation of a state to refrain from
committing international crimes. Also, the Author concludes that the duty of a state to
accept humanitarian aid from the international community does not exist legally.

Annotasiya

Miiasir beynalxalg hiiqug suveren vahid olan doviatin bazi daxili va xarici faaliyyst
imkanlarmin mohdudlugu forziyyoasi iizarinds qurulmusdur. Qorumag masuliyyati dovlatin
sarhaddaxili faaliyyatindoki mahdudiyyatlordon biridir. Moagalada anlayisin ssas siitunu —
dovlastin ohalisini genosid, etnik tamizloma, miihariba cinayatlori va insanlig aleyhina
cinayatlardan qorumast dhdaliklari arasdirilir va miivafig beynalxalg hiiquqi sanadlar analiz
ediliv: Soyqirtm  Cinaystlorinin  Qarsistmn Almmast va Cozalandirilmast  hagqinda
Konvensiya 1948, Aparteid Cinayatlorinin Qarsistmin Alinmast va Cozalandirilmast
hagginda Konvensiya 1973, Cenevra Konvensiyalar:. Miiallif dovlatin shalini qorumag
masuliyyatinin strukturuny miiayyan edir: (1) Pozitiv 6hdalik - gorumagq masuliyyati iizra
milli ganunvericiliyi pozitiv cahatdan inkisaf etdirmak 6hdaliyi kimi tasvir edilir, beynalxalg
cinayat téradan saxslorin ittiham olunmas: ohdaliyi, gadagan olunmus cinayatlorlo bagh
islorin acilmasinda amokdaslg ohdaliyi va (2) doviatin beynalxalg cinayatlordon ¢okinmoasi
ila bagl neqativ ohdalik. Miiallif bu naticaya galir ki, dovlatin beynalxalg ictimaiyyatdon
humanitar yardim qabul etmak vazifasi hiiqugan mévcud deyil.

* 3-rd year Ph.D. student at National University “Odessa Law Academy”.
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Introduction

he responsibility to protect concept is a quite modern phenomenon

in international law. The concept was legally fixed in the 2005 World

Summit Outcome Document (UN General Assembly Resolution
60/1); henceforward the responsibility to protect was considered by the
institutions of the United Nations score of times'. The responsibility of a state
to protect its own population is the first and the most consensual part of the
concept?; the responsibility of a state is primary and basic as to the
corresponding responsibility of the international community. It does not
introduce new norms or principles into corpus of international law, but it
helps on within existing law; thus, the concept (and its primary pillar)
corresponds to international law and deals with existing norms with a goal to
structure separated norms into an effective tool against mass atrocities.

The 2005 World Summit Outcome Document is to a certain degree silent
about the responsibility of a state. The wordings like “...responsibility entails
the prevention of such crimes, including their incitement, through appropriate and
necessary means...” do not provide such responsibility with the content.
Specification of the responsibility of a state to protect its own population can
be found in documents of soft law?® and the doctrine, but a deep analysis of

! From 2008 — annual debates at the UN General Assembly; In 2008 the UN General Secretary
appointed the Special Adviser on the Responsibility to Protect; the UN Security Council has
used the concept in Resolutions 1674, 1706, 1970, 1973, 1975, 1996, 2014 etc.

2 No one state denies the responsibility to protect its population as a formal obligation;
discussion is continuing on the measures and tools which forms the content of the
responsibility of a state to protect its population.

 Implementing the Responsibility to protect, Report of Secretary-General (2009), UN Doc.
A/63/677, at: http://responsibilitytoprotect.org/implementing%20the%20rtop.pdf (last
visited 05.11.2016); Responsibility to Protect: State Responsibility and Prevention, Report of
Secretary-General (2013), UN Doc. A/67/929-5/2013/399, at:
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existing “hard” norms (and common understanding by states) is urgent for
the concept to be accepted by the international community.

The main problem that has to be discussed is the concrete formulation of
the different elements of the whole concept; it is also true for the responsibility
of a state to protect its own population. Modern international law allows
juridical interpretation whereby old norms afford a deeper sense in the
situation of a new legal reality* thus, the concrete meaning of the norm may
derive through the practice or interrelations with other norms. Generally
speaking, the responsibility to protect does not create new norms and we need
to look and to comprehensively analyze the existing rules to discover the
content of the responsibility of a state to protect its own population. Thence,
the aim of the article is to provide a detailed analysis of the content of the
responsibility of a state to protect its own population within the corpus of
existing modern international law.

I. Foundations of the responsibility of a state to protect

its own population

The responsibility to protect according to the 2005 World Summit Outcome
Document deals with four categories of international law: genocide, ethnic
cleansing, war crimes and crimes against humanity. The concept is
indisputably based on the documents of international human rights law?®, but
deploys them on special occasions — ad extra violations of human rights.

The responsibility of a state to protect its own population had existed
before the International Commission on Intervention and State Sovereignty
issued in 2001 its Report “The Responsibility to Protect”; the International
Commission just modified formulations in appliance with genocide, ethnic
cleansing, war crimes and crimes against humanity. This fact enables
scientists to consider the existence of this responsibility as a customary norms¢,

http://responsibilitytoprotect.org/SG%20report%202013(1).pdf (last visited 05.11.2016);
Compendium of United Nations standards and norms in crime prevention and criminal
justice, UNDOC (2006), at:
https://www.unodc.org/pdf/criminal_justice/Compendium_UN_Standards_and_Norms_CP
_and_CJ_English.pdf (last visited 05.11.2016); NEPAD Framework Document, (2001), at:
http://www nepad.org/nepad/knowledge/doc/1767/nepad-framework-document (last
visited 05.11.2016); etc.

4 See: Malcolm N. Shaw, International Law, 932-938 (6t edition, 2008) [hereinafter “Shaw”].

5 See: The Universal Declaration of Human Rights (1948); The International Covenant on
Civil and Political Rights (1966); The International Covenant on Economic, Social and
Cultural Rights (1966); The Convention for the Protection of Human Rights and
Fundamental Freedoms (1950); etc.

6 See: Alex ]. Bellamy, The Responsibility to Protect — Five years on, 24:2 Ethics and International
Affairs 143, 160 (Summer 2010); Rachel Van Landingham, Politics or Law? The Dual Nature of
the Responsibility to Protect, 41:1 Denv. J. Int’1 L. & Pol’y 63, 78-79 (2012).
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especially when even main opponents of the concept in the UN, such as
Venezuela, Cuba, Myanmar, Nicaragua and Sudan, do not deny such a
responsibility”. Despite this, the problem of the concept’s definition is still on
the table: the responsibility of states is formulated in common terms and is
not concretized in “hard” law, but does in soft international law?®. Thus, the
nature of the responsibility of a state to protect its own population is that of
the result, and it does not obligate states to use certain measures. As the
International Court of Justice has said in the Case concerning application of the
Convention on the prevention and pumishment of the crime of genocide: “...the
obligation in question is one of conduct and not one of result, in the sense that a State
cannot be under an obligation to succeed, whatever the circumstances, in preventing
the commission of genocide: the obligation of States parties is rather to employ all
means reasonably available to them, so as to prevent genocide so far as possible”.
The 2005 World Summit Outcome Document fixed the responsibility of a
state to protect its own population in the following way: “138. Each individual
State has the responsibility to protect its populations from genocide, war crimes,
ethnic cleansing and crimes against humanity. This responsibility entails the
prevention of such crimes, including their incitement, through appropriate and
necessary means. We accept that responsibility and will act in accordance with it...”.
The responsibility of a state to protect its own population concretizes the
common principle of respect for human rights in a particular situation (the
sphere of the responsibility to protect) — crimes of genocide, ethnic cleansing,
war crimes and crimes against humanity. The responsibility derives from
international legal obligations and sovereignty; through which the states
possess the territorial supremacy within their borders and the independence
in international relations!. The UN Secretary-General Ban Ki Moon also
defines, that “...it is based on the conviction that State sovereignty is enhanced
through more effective protection of populations from atrocity crimes. The
responsibility to protect and State sovereignty are thus allies, not adversaries”''. Due
to the principle of sovereignty the state (neither the international community,
nor the UN) has the primary responsibility to protect its own population, but
this responsibility is not complete or sufficient in international law; it is

7 Luke Glanville, The Responsibility to Protect Beyond Borders, 12:1 Human Rights Law Review
1, 3 (2012).

8 First of all, in: Responsibility to Protect: State Responsibility and Prevention, Report of
Secretary-General (2013), UN Doc. A/67/929-5/2013/399, at:
http://responsibilitytoprotect.org/SG%20report%202013(1).pdf (last visited 05.11.2016).

? Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, 1.C.J. Reports 2007, § 430.

10 Kapramkus B.A., 3aujuma npas werosexa: ont 2yManHumapoti uHmepseHyull K UCHOAbI06AHUI0
Mmexarusmos OOH, 9 Obospesateas — Observer 12, 16 (2012).

1t A vital and enduring commitment: implementing the responsibility to protect. Report of
the Secretary-General (2015). UN Doc. A/69/981-5/2015/500, 5-6 at:
http://www.un.org/ru/preventgenocide/adviser/report2015.pdf (last visited 29.10.2016)
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directly linked to the corresponding and subsidiary responsibility of the
international community to prevent and to react to the failure of a state.

It is worth noting that the responsibility of a state to protect its own
population is applied territorially, i.e. to all population of a state irrespective
of nationality, citizenship or other characteristics. The Secretary-General
precisely noted “...“populations” refers not only to citizens or civilians but to all
populations within State borders”'2. 1t is quite important for the understanding
of the responsibility to protect, which contrasts sharply with the intervention
of a state aiming to save its own citizens on the territory of another state.

II. The duty of a state to accept humanitarian aid

The connection of the primary responsibility of a state to protect its own
population with the corresponding responsibility of the international
community to prevent and to react to the failure of a state is undeniable.
However, some authors amplify this connection, as Carsten Stahn:
“Responsibility to protect is based on the assumption that the host state has a duty to
accept aid, assistance, or even the use of force from the outside. This idea may be found
in the final clause of Article 2(7) of the Charter”*. While interpreting the Article
2(7) of the UN Charter* we should keep in mind sensibility of states and
international organizations to the broad interpretation of international law —
it is quite known that broad interpretation of norms can lead to the abuse of
prescribed rights and non-execution of legal duties. In case of the duty of a
state to accept humanitarian aid (especially in different forms and under
special conditions), there is a strong possibility for abusing the right to give
such aid by powers of high political interest. It follows that theoretically the
duty of a state to accept humanitarian aid contradicts with the sense and the
aim of the Article 2(7) of the UN Charter.

Indirect acknowledgement of such assumption (about existing of the legal
duty of a state to accept humanitarian aid) can be found in the UN Security
Council Resolution 2165 (2014); but the reading of the text of the resolution in
its entirety is essential for the analysis: the UN Security Council “deeply
disturbed by the continued, arbitrary and unjustified withholding of consent to relief

12 Responsibility to Protect: State Responsibility and Prevention, Report of Secretary-General
(2013), UN Doc. A/67/929-5/2013/399, at:
http://responsibilitytoprotect.org/SG%20report%202013(1).pdf (last visited 05.11.2016);
13 Carsten Stahn, Responsibility to Protect: Political Rhetoric or Emerging Legal Norm, 101:1 The
American Journal of International Law 99, 119 (2007).
14 The Article 2 (7) of the UN Charter:

Nothing contained in the present Charter shall authorize the United Nations to intervene

in matters which are essentially within the domestic jurisdiction of any state or shall

require the Members to submit such matters to settlement under the present Charter; but

this principle shall not prejudice the application of enforcement measures under Chapter

VIL
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operations and the persistence of conditions that impede the delivery of humanitarian
supplies to destinations within Syria, in particular to besieged and hard-to-reach
areas, and noting the United Nations Secretary-General’s view that arbitrarily
withholding consent for the opening of all relevant border crossings is a violation of
international humanitarian law...”". There is an appealing position of the UN
Security Council in its Resolution 2165 (2014) with regards to the duty to
accept aid — the UN Security Council only cites the view of the UN Secretary-
General as an authoritative position inside the UN system towards the
particular situation (the Civil war in Syria), but states nothing about the
existence of the common duty of states to accept aid in different forms as a
legal norm in international law.

As a legal norm, the duty to accept aid directly contradicts with the
foundation of modern international system — the principle of sovereignty.
Another case to support the position of non-existence of the state’s duty to
accept several forms of humanitarian aid is the practical situation in 2008
towards the intervention in Myanmar (Burma)'®. Immediately after Cyclone
Nargis struck Myanmar on 2 May, 2008, the government of Myanmar refused
to accept humanitarian aid from the international community. Restrictions
imposed upon visas for aid workers and the perseverance upon self-
distribution prompted anxieties regarding the unmonitored destinations of
such aid and the increasing vulnerability of stricken populations?. The
continuing resistance from the government and deteriorating humanitarian
situation in Myanmar induced French Foreign Minister Bernard Kouchner to
invoke the responsibility to protect and the possibility for launching military
intervention to deliver aid to the victims of Cyclone!®. This proposition was
rejected by states as illegal and politically causeless' and gave a rise to the

15 Security Council. Resolution 2165 (2014) of 14 July 2014. UN Doc. S/RES/2165 (2014), at:
http://www.un.org/en/ga/search/view_doc.asp?symbol=5/RES/2165(2014) (last visited
11.11.2016).

16 Detailed analysis of crisis in Myanmar (Burma) 2008 can find in: Andrew Selth. Even
Paranoids Have Enemies: Cyclone Nargis and Myanmar’s Fears of Invasion, 30:3 Contemporary
Southeast Asia, 379-402 (2008); Alison McCormick. From Sovereignty to Responsibility: An
Emerging International Norm and Its Call to Action in Burma, 18:1 Indiana Journal of Global Legal
Studies, 563-591 (Winter 2011).

17 See: M. Weaver, Cyclone Nargis relief effort in Burma (2008), at:

http://www .guardian.co.uk/news/blog/2008/may/07/cy clonenargisinburmathere (last visited
11.11.2016); and Human Rights Watch Report, I Want to Help My Own People (2010), at:
http://www.hrw.org/en/reports/2010/04/29/i-want-help-my-own-people (last visited
11.11.2016).

18 The International Coalition for the Responsibility to Protect. Crisis in Burma (2013), at:
http://www responsibilitytoprotect.org/index.php/crises/crisis-in-burma (last visited
29.10.2016).

19 E.g. position of China: China Blocking UN Responsibility to Protect Action for Burma
(2008), at: http://burmacampaign.org.uk/china-blocking-un-responsibility-to-protect-action-
for-burma/ (last visited 11.11.2016); Great Britain: Bypass junta's permission for aid, US and
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issue of the international legal response to disaster relief?. From a particular
standpoint, the duty of a state to accept humanitarian aid does not legally
exist. Nevertheless, non-acceptance of international humanitarian aid by a
state can handle legal matters as an indicator of the government intention for
determining “state failure”?.

III. Structure of the responsibility of a state to protect

its own population

The responsibility of a state to protect its own population has a dual
structure: the positive responsibility (or duty) of a state to put into the national
practice and to protect basic human rights, that is to set a secure environment
inside the state where every person or a group of persons bears the
responsibility for infringement or violation of human rights; and the negative
duty of state to exclude the possibility of infringement or violation of human
rights by national authorities. This structure derived from the normative
regulation of the issue: basic human rights documents put obligations on the
state for ensuring human rights on national level? (positive duty) and another
group of norms of international humanitarian law and international criminal
law puts on the state the duty to refrain from illegal acts such as genocide and
war crimes? (negative duty). Despite the fact that the responsibility to protect

France urge (2008), at:
https://www.theguardian.com/world/2008/may/09/cy clonenargis.burma (last visited
11.11.2016); Vietnam and Indonesia (as non-permanent members of UN Security Council):
Security Council Report. Updated Report No. 4: Myanmar (2008), at:

http://www .securitycouncilreport.org/update-report/lookup-c-gIKWLeMTIsG-b-
4130257.php (last visited 11.11.2016).

2 See: The International Law of Disaster Relief. Ed. by David D. Caron [and] Michael ]. Kelly
[and] Anastasia Telesetsky (2014); J. Benton Heath, Disasters, Relief, and Neglect: the Duty to
Accept Humanitarian Assistance and the Work of International Law Commission, 43 International
Law and Politics, 419-477 (2011).

2 See: Adrian Gallagher, Syria and the indicators of a “manifest failing”, 18:1 The International
Journal of Human Rights, 1-19 (2014).

22 The Preamble of the Universal Declaration of Human Rights 1948: “...a common standard of
achievement for all peoples and all nations...”; the Article 2(1) of the International Covenant on
Civil and Political Rights 1966: ” Each State Party to the present Covenant undertakes to respect and
to ensure...”; the Article 2(1) of the International Covenant on Economic, Social and Cultural
Rights 1966: “Each State Party to the present Covenant undertakes to take steps, individually and
through international assistance and co-operation...”; the Article 1 of the Convention for the
Protection of Human Rights and Fundamental Freedoms 1950: “The High Contracting Parties

shall secure to everyone within their jurisdiction the rights and freedoms...”. It is easy to see that
rights and freedoms of citizens are impossible to ensure without legal obligations of national
states.

23 This method is common for the Convention on the Prevention and Punishment of the Crime
of Genocide 1948, the Convention on the Suppression and Punishment of the Crime of
Apartheid 1973, the Rome Statute of the International Criminal Court 1998, the Geneva and
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in the wording of the World Summit Outcome Document 2005 (§§138-140)
does not directly impose on the state the positive duty to ensure an effective
human rights protection, the existence of this duty derived from the following
wording — protecting from genocide, ethnic cleansing, war crimes and crimes
against humanity envisages foremost human rights protection (especially,
right to life); ad extra violations of human rights are substance of
abovementioned crimes. The positive duty of a state is vague and formal, but
“...the positive obligation to protect is normally not an obligation of result, but mostly
an obligation of conduct. It requires the state to exercise due diligence, but not to
guarantee absolute protection”?*. The negative duty is quite clearly fixed in
international legal documents. The main documents to analyze are the
Convention on the Prevention and Punishment of the Crime of Genocide
1948, the Convention on the Suppression and Punishment of the Crime of
Apartheid 1973, and the Geneva Conventions. These documents of
international law contain certain rules on state responsibility, duties and
obligations, what clearly lacks in the documents on human rights law.

IV. Obligations of a state under the Convention on the
Prevention and Punishment of the Crime of Genocide
1948

The Convention on the Prevention and Punishment of the Crime of
Genocide 1948 (hereinafter — the Genocide Convention) in Article I embodies
the central obligation of a state — to prevent and to punish the crime of
genocide. Notwithstanding that the Genocide Convention does not stipulate
the duty of a state to refrain from committing genocide, the International
Court of Justice in the Case concerning an application of the Convention on the
prevention and punishment of the crime of genocide, interpreting the Genocide
Convention, has noted: “...in the view of the Court, taking into account the
established purpose of the Convention, the effect of Article I is to prohibit States from
themselves committing genocide”?. It is worth noting that a state also must
refrain from the helping another state to commit genocide or to prepare for
committing genocide (a state is banned to help violator both in case of
violating norms jus cogens and in case of violating regular norms of
international law?).

the Hague Conventions.

24 Ann Peters, The Security Council’s Responsibility to Protect, 8 International Organizations Law
Review 1, 19 (2011).

25 Application of the Convention on the Prevention and Punishment of the Crime of Genocide,
§ 166.

% Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
Advisory Opinion of 9 July 2004, 1.C.J. Reports 2004, § 159 (concerning obligations from
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This case reflects another significant aspect of genocide prevention: the
obligation to prevent genocide has no territorial restrictions. Thus, if the threat
of committing genocide is emerging or genocide is being committed outside
the boundaries of state “...responsibility is however incurred if the State manifestly
failed to take all measures to prevent genocide which were within its power, and which
might have contributed to preventing the genocide”?. A state must act outside its
national borders bona fide as a member of the international community; this
obligation is prescribed inter alia in Article 41(1) of the 2001 Articles on
Responsibilities of States for Internationally Wrongful Acts?.

Article V of the Genocide Convention provides within the national
mechanism the frames of the responsibility to protect: “The Contracting Parties
undertake to enact, in accordance with their respective Constitutions, the necessary
legislation to give effect to the provisions of the present Convention, and, in particular,
to provide effective penalties for persons guilty of genocide or any of the other acts
enumerated in article III”. In other words, the Genocide Convention prescribes
the obligation of a state to improve its national legislation in manner
equivalent to convention’s normative regulations.

It must be emphasized that the Genocide Convention contains the norm,
which implicitly links the Chapter VII of the UN Charter with the Article VIII
prescribes: “Any Contracting Party may call upon the competent organs of the
United Nations to take such action under the Charter of the United Nations as they
consider appropriate for the prevention and suppression of acts of genocide...”.
Formulation “to take such action under the Charter of the United Nations”
includes inter alia military action, launched according to the Chapter VII of the
UN Charter. The roots of this issue are also in positions of states, which were
expressed when preparing the Genocide Convention: delegations of the USSR
and France clearly expressed the view that acts of genocide can be considered
as the threat to the international peace and security and this was direct link to
the Chapter VII of the UN Charter; other states did not challenge this
position®. Thus, states have considered military intervention within the
framework of the Chapter VII of the UN Charter as a means to prevent and to
stop the acts of genocide.

international humanitarian law).

7 Application of the Convention on the Prevention and Punishment of the Crime of Genocide,
§ 430.

2 The Article 41(1) of the 2001 Articles on Responsibilities of States for Internationally
Wrongful Acts: “States shall cooperate to bring to an end through lawful means any serious breach
within the meaning of article 40” .

¥ Paola Gaeta, The UN Genocide Convention: A Commentary, 401-402 (2009).
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V. Obligations of a state under the Convention on the
Suppression and Punishment of the Crime of
Apartheid 1973

The responsibility of a state to protect its own population was constructed
in a similar vein under the International Convention on the Suppression and
Punishment of the Crime of Apartheid 1973 (the Apartheid Convention).
Apartheid is in the sphere of the responsibility to protect as a particular case
of crimes against humanity or of genocide (depending on forms of
apartheid)®; thus, closer examination is important for its analysis. It is also
worth noting that the Apartheid Convention is the only one of international
legal regulations on the matter in hand in addition to, in the first place, the
Rome Statute of the International Criminal Court 1998.

The Article IV of the Apartheid Convention sets, that: “The States Parties to
the present Convention undertake: (a) To adopt any legislative or other measures
necessary to suppress as well as to prevent any encouragement of the crime of
apartheid and similar segregationist policies or their manifestations and to punish
persons guilty of that crime; (b) To adopt legislative, judicial and administrative
measures to prosecute, bring to trial and punish in accordance with their jurisdiction
persons responsible for, or accused of, the acts defined in article II of the present
Convention, whether or not such persons reside in the territory of the State in which
the acts are committed or are nationals of that State or of some other State or are
stateless persons”. It clearly defines two responsibilities of a state: a positive
development of the national legislation on the matter and the duty to
prosecute criminals responsible for crime of apartheid. Basically, the
Apartheid Convention is constructed similarly to the Genocide Convention
and has the similar Article VIII (as to implicit possibility of military actions).

Notwithstanding the Apartheid Convention sets another obligation, which
is quite diverse and directly linked to the crime of apartheid: “The States Parties
to the present Convention undertake to accept and carry out in accordance with the
Charter of the United Nations the decisions taken by the Security Council aimed at
the prevention, suppression and punishment of the crime of apartheid, and to co-
operate in the implementation of decisions adopted by other competent organs of the
United Nations with a view to achieving the purposes of the Convention” (Article
VI). It literally stipulates the duty of states to cooperate with the UN and its
bodies aimed at the prevention, suppression and punishment of the crime of
apartheid. This obligation was broadly formulated in the Article 41(1) of the
2001 Articles for Responsibility of States for Internationally Wrongful Acts:
“States shall cooperate to bring to an end through lawful means any serious breach
within the meaning of article 40” — breach of an obligation arising under a

3 Shaw, supra note 4, , at 436-438.

—35-—



Baku State University Law Review Volume 3:1

peremptory norm of general international law. The same obligation can be
reached from interpretation of the Article 2(2) of the UN Charter® and the
Article 26 of the Vienna Convention on the Law of Treaties 1969%.

The obligation to cooperate is also specified in the Rome Statute of the
International Criminal Court 1998, which must be analyzed in interrelations
to the abovementioned legal norms. The Article 86 of the Rome Statute states:
“States Parties shall, in accordance with the provisions of this Statute, cooperate fully
with the Court in its investigation and prosecution of crimes within the jurisdiction
of the Court”. The Rome Statute specifies the obligation to cooperate as to the
specific stages of criminal procedure. Special obligation is provided in the
Article 88: “States Parties shall ensure that there are procedures available under their
national law for all of the forms of cooperation which are specified under this Part”.
This formulation directly correlates with the obligation for positive
development of the national legislation (as stipulated in the Geneva and the
Apartheid Conventions); however, this time it concerns procedural law, not
material. The International Committee of the Red Cross defined the obligation
of states to make every effort to cooperate, to the extent possible, with each
other in order to facilitate the investigation of war crimes and the prosecution
of the suspects as an international custom both in international and non-
international armed conflicts®. Thus, the obligation to improve the national
legislation is used for both material and procedural law.

VI. Obligations of a state under the Geneva

Conventions 1949

The Geneva Conventions 1949 constitute a distinct body of documents on
international humanitarian law; they are interlinked legal acts with similar
rules in patches and different subjects of regulation. Regarding interrelation
of the Geneva Conventions and the responsibility to protect it is truly to say
that the Article 1 of the Geneva Conventions offers a valuable legal basis for
the concept of the responsibility to protect, and one that should be used and
referred to where possible®*. Moreover, the international engagement to end
crimes against humanity, war crimes, genocide and ethnic cleansing, as well
as other violations of the Geneva Conventions, is not an option, but dictated

31 The Article 2(2) of the UN Charter: “All Members, in order to ensure to all of them the rights and
benefits resulting from membership, shall fulfill in good faith the obligations assumed by them in
accordance with the present Charter” .

32 The Article 26 of the Vienna Convention on the Law of Treaties 1969: “Every treaty in force
is binding upon the parties to it and must be performed by them in good faith”.

3 Jean-Marie Henckaerts [and] Louise Doswald-Beck, Customary International
Humanitarian Law: Volume I - Rules, 618 (2005).

3 Julia Hoffmann [and] André Nollkaemper [and] Isabelle Swerissen, Responsibility to
Protect: From Principle to Practice, 103 (2012).
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by international law?*. Thus, the close examination of the Geneva Conventions
in respect of the responsibility to protect is crucial for the analysis.

The Article 146 of the IV Geneva Convention Relative to the Protection of
Civilian Persons in Time of War of 12 August 1949 stipulates: “The High
Contracting Parties undertake to enact any legislation necessary to provide effective
penal sanctions for persons committing, or ordering to be committed, any of the grave
breaches of the present Convention defined in the following Article...”. The duty to
criminalize serious breaches of the Geneva Conventions is generally accepted
without any doubt by the international society. Besides the duty to
criminalize, this Article also stipulates: “... Each High Contracting Party shall be
under the obligation to search for persons alleged to have committed, or to have
ordered to be committed, such grave breaches, and shall bring such persons, regardless
of their nationality, before its own courts. It may also, if it prefers, and in accordance
with the provisions of its own legislation, hand such persons over for trial to another
High Contracting Party concerned, provided such High Contracting Party has made
out a prima facie case...”. Thus, the IV Geneva Convention has fixed two sorts
of obligations — the general obligation of criminalization and the formal
obligation of criminal prosecution. Similar legal norms about the obligation
of criminalization have embodied in the rest of the Geneva Conventions
(Article 49 — the I Geneva Convention, Article 45 — the Il Geneva Convention,
Article 129 — the Il Geneva Convention); and all the Geneva Conventions,
except for the II Convention, contain norms about the obligation of criminal
prosecution.

It is useful to highlight in this regard that the obligation of criminal
prosecution for persons alleged to have committed serious breaches of the
Geneva Conventions fixed in the Geneva Conventions only with regards to
the international armed conflicts, which are outside the scope of the
responsibility to protect. The responsibility to protect does not cover
situations of interstate armed conflict; its scope is limited to atrocities
committed or anticipated inside sovereign jurisdictions®.

Legal existence of the obligation of criminal prosecution for persons alleged
tohave committed serious breaches of the Geneva Conventions in case of non-
international armed conflicts can be identified through interpretation of legal
norms. The International Court of Justice in the Case concerning military and
paramilitary activities in and against Nicaragua called humanitarian obligations
of parties to the armed conflict of international character a “minimum
yardstick” or “elementary considerations of humanity” and “The Court
considers that there is an obligation..., in the terms of Article 1 of the Geneva
Conventions, to “respect” the Conventions and even “to ensure respect” for them “in

% Ibid.
% Ramesh Thakur, R2P after Libya and Syria: Engaging Emerging Power, 36:2 The Washington
Quarterly 61, 68 (2013).
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all circumstances”, since such an obligation does not derive only from the
Conventions themselves, but from the general principles of humanitarian law to
which the Conventions merely give specific expression”¥. The same position is
supported by V. Rusinova: “...despite the lack of the directly fixed in the
international treaties obligation of criminal prosecution for serious breaches
committed during non-international armed conflicts, it may be found the conclusion
that there has been formulated a relevant international law custom” . Specialists of
the International Committee of the Red Cross, analyzing practice of states,
have said directly about the existence of the obligation of criminal prosecution
for serious breaches committed during non-international armed contflicts as
an international law custom®. Thus, international humanitarian law imposes
on states the obligation of criminal prosecution for serious breaches
committed during non-international armed conflicts.

The common negative obligation of a state to refrain from unlawful acts in
international humanitarian law fixed in the Article 32 of the IV Geneva
Convention: “The High Contracting Parties specifically agree that each of them is
prohibited from taking any measure of such a character as to cause the physical
suffering or extermination of protected persons in their hands...”. The formal
obligation is specified in different articles and arrangements as to a particular
activity — for example, the Article 49 of the IV Geneva Convention prohibits
deportation of population; the Article 14 of the II Additional Protocol
prohibits starvation among civil population as a method of warfare in non-
international armed conflicts. In a broad manner the Geneva Conventions use
prohibition of particular acts as a chief method of normative regulation (and
the Hague Convention use prohibition on methods of warfare) — and this is
the content of the negative obligation of a state to refrain from unlawful acts
in international humanitarian law. The same is the negative obligation of a
state in the responsibility to protect particularized in case of genocide, ethnic
cleansing, war crimes and crimes against humanity. By the same token the IV
Geneva Convention also emphasizes that the state in whose hands protected
persons may be, is responsible for the treatment accorded to them by its
agents, irrespective of any individual responsibility which may be incurred
(Article 29). This formulation acknowledges the accountability of a state for
failure to fulfill the responsibility to protect its own population.

¥ Military and paramilitary activities in and against Nicaragua (Nicaragua v. United States
of America), Merits, Judgment. I.C.]. Reports 1986, §220.

% Pycunosa B.H, ITpasa yeaoseka B BOOPY>KEHHBIX KOH(PANKTAX: IPOOAEMBI COOTHOIICHIS
HOPM MEKAYHAPOAHOTO IT'YMAaHNUTAPHOTO IIpaBa 1 MEXKAYHAPOAHOTO IIpaBa Irpas 4€410BCKa,
272 (2015).

¥ Henckaerts, 607, supra note 33.
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Conclusion

Sure enough that the Genocide Convention, the Apartheid Convention and
the Geneva Conventions are not all-encompassing legal documents on the
issue of the responsibility of a state to protect its own population, but they are
universal “hard” norms, which are legally binding. From this perspective the
abovementioned legal conventions plus human rights conventions are
superior to other acts of soft law and must be analyzed as primary sources for
the responsibility of a state to protect its own population.

The Secretary-General’s 2013 Report “Responsibility to Protect: State
Responsibility and Prevention” proposes a practical structure for the
responsibility of a state to protect its own population: building national
resilience, promoting and protecting human rights, and adopting targeted
measures to prevent atrocity crimes®; but the structure is operationally
practical, not based on the existing norms of international law, but on the
model practice (non-binding). The theoretical structure based on the “hard”
norms of international law in that respectis crucial not for prevention
(practically-oriented approach of the Secretary-General), but for the internal
content of fullfilment. Moreover, the internal content is of a great importance
in case of accountability of a state as the content in whole and in part are surely
“hard” obligation.

The analisys shows that the responsibility of a state to protect its own
population includes two sorts of obligations: (1) positive obligation, that can
be described through the obligation for positive development of the national
legislation (both material and procedural parts) as to the sphere of the
responsibility to protect, the obligation to prosecute criminals responsible for
international crimes, the obligation to cooperate in case of crimes prevention,
and (2) the common negative obligation of a state to refrain from committing
international crimes. An important feature is that the obligations are ones of
conduct and not ones of result. The proposed structure in essence only
describes in details what the state must do, and the toolbox for prevention
which the state may use is broader. Further development of international law
may add to the list other significant elements as well as an evolution of the
responsibility to protect.

4 Responsibility to Protect: State Responsibility and Prevention, Report of Secretary-General
(2013), UN Doc. A/67/929-5/2013/399.
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Kamal Huseynli*

Enforcement of Investment Arbitration Awards:
Problems and Solutions

Abstract

International investment arbitration is one of the main dispute resolution methods among
investors and host states. It provides investors with a non-political way to obtain awards
and enforce them. However, in the enforcement stage they experience some problems based
on both international and national rules. Nowadays, different solutions are applied to avoid
those problems and provide smooth enforcement of arbitral awards. In this article, the
problems of enforcement of investment arbitration awards and solutions of those problems
are analyzed based on the current statutory rules and practices. Although it is concluded
that the current solutions are usually sufficient for avoiding of problems of enforcement, in
order to avoid those problems entirely, especially the problem arising from State immunity
bar of host states, the author suggests; adding provision on waiver of sovereign immunity
from execution into both the ICSID Convention and the New York Convention; pursuing a
negotiation of a post-award settlement.

Annotasiya

Beynalxalg investisiya arbitraji investorlar va doviatlor arasindak: miibahisalari hall etmoak
iiciin asas hall metodlarindan biridir. Bu investorlara miinagisalarin halli iiciin gorarlar:
alda etmak va onlart icra etmak iiciin geyri-siyasi iisul taklif edir. Lakin hayata kecirilma
marhalasinda onlar miiayyon beynalxalg vs milli qaydalardan qaynaglanan problemlarls
iizlasirlor. Giindimiizda bu problemlarin aradan qaldirdmast va arbitraj qorarlarmn
maneasiz hayata kecirilmasi diciin miixtalif hall yollar1 toklif olunur. Moaqgalads arbitraj
gararlarumin icrast zamam yaranan problemlar va bu problemlarin halli moveud ganunlar va
hiiquq praktikas: asasinda tahlil olunmusdur. Baxmayaraq ki, hazirki hall yollart bir cox
hallarda icra problemlarini aradan qaldirmag iiciin kifayat edir, problemlori tamamils
aradan qaldirmag, xiisusila doviatlarin toxunulmazhi§imdan gaynaglanan problemi hall
etmak diciin miiallif ICSID va Nyu-York Konvensiyalarina suveren toxunulmazli§in hayata
kecirilmasindan imtinam nazards tutan madds daxil edilmasini va qorar sonrast garsihigh
razilasma iiciin damsgiglarin taskilini taklif edir.
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Introduction

he modern world economy cannot be imagined without foreign

investments. All states are in a competition with each others in order

to attract foreign investment to their country. And the possibility of
international disputes between investors and host states in respect of the
invested assets has been increasing in accordance with an increasing number
of investments. There are different dispute resolution methods such as
diplomatic protection, suing host state in national courts, international
investment arbitration, etc. which are used by investors. However, one of
them, namely the international investment arbitration has more important
role from the aspect of effectiveness than other methods.! International
investment community started to use investment arbitration widely after
signing various international treaties such as bilateral investment treaties
(BITs) or multilateral treaties relating to arbitration? which pave the way for
investors to access the international investment arbitration easily. Through
those international instruments investors can obtain arbitral awards to
compensate their losses arising from the actions or omissions of host states. In
majority of cases the drafters of international treaties take the principle of pacta
sunt servanda as one of the main principles of international law into
consideration and expect that the contracting states will comply with their
obligations arising from those treaties without failure. As stated by Aron
Broches, ‘there was no reason to believe that governments would not abide’
by their undertakings arising from international agreement.®? However,
practice of some states showed that in order to gain a desirable compensation
as provided by their awards investors need effective enforcement
mechanisms as well.

1 Christopher F. Dugan, Don Wallace, Noah D. Rubins and Borzu Sabahi, Investor-State
Arbitration 77 (2008).

2 The Washington Convention on the Settlement of Investment Disputes between States and
Nationals of Other States of 1965 (ICSID Convention); the New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards of 1958 (New York Convention).

3 Aron Broches, Award Rendered Pursuant to the ICSID Convention, Binding Force, Finality,
Recognition, Enforcement and Execution, 2(2) ICSID Review — Foreign Investment Law Journal
287,300 (1987).
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Depending on the institution through which the arbitration is carried out
winner can face with different types of problems in the enforcement stage of
its arbitral award. In this regard, the following two of the international
investment arbitration tribunals will be examined in this article: 1.
International Centre for Settlement of Investment Disputes (ICSID) tribunal;
2. United Nations Commission on International Trade Law (UNCITRAL)
tribunal in which the New York Convention is applied in order to enforce the
arbitral awards.

As stated by Christoph Schreuer, in contrast with non-ICSID awards a
domestic court or authority may not re-examine the ICSID tribunal’s
jurisdiction and the ICSID arbitral awards on the merits in the recognition and
enforcement stage of the ICSID arbitral awards due to the self-contained
nature of the ICSID Convention.* In this stage ‘the domestic court’s or other
authority’s task is limited to verifying the authenticity of the ICSID awards’.®

In contrast, while enforcing arbitral awards under the New York
Convention winner cannot benefit the same degree of enforceability as
mentioned above. Thus, according to Article III of the New York Convention
‘Each Contracting State shall recognize arbitral awards as binding and enforce
them in accordance with the rules of procedure of the territory where the
award is relied upon, under the conditions laid down in the following
articles’. In other words, enforcement of any awards which is sought under
the New York Convention depends on the local laws relating to the
enforcement. As a result, national courts have an opportunity to interfere with
the enforcement of awards by refusing recognition and enforcement of the
award at the request of the debtor party in accordance with Article V of the
New York Convention.

Although the mentioned weakness of the New York Convention increases
the importance of the ICSID enforcement mechanism for investors in
comparison with enforcement mechanism under the New York Convention
which is applied in case of UNCITRAL tribunals” awards, enforcement under
the ICSID Convention has also limitations such as annulment procedures,
State immunity, etc.

There are different judicial and non-judicial (alternative) solutions which
are used in order to enforce arbitral awards. Waiver of State immunity or
providing “comfort letters” as implied waiver by host state, revival of
diplomatic protection by investor are used as judicial means as well as

¢ Christoph H. Schreuer, Loretta Malintoppi, August Reinisch and Anthony Sinclair, The
ICSID Convention; A Commentary on the Convention on the Settlement of Investment
Dispute between States and Nationals of Other States 1139 (27 ed. 2009).

5 Wang Dong, Dispute Settlement in International Trade, Investment and Intellectual Property,
binding force and enforcement 12 (United Nations Conference on Trade and Development, New
York and Geneva, 2003), http://unctad.org/en/Docs/edmmisc232add8_en.pdf (last visited Oct
6, 2016).
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pursuing a negotiation of a post-award settlement, taking out an insurance or
assigning its award to the third party by investor, inducement measure taken
by home state, actions taken by international organizations are used as
alternative solutions to solve the abovementioned problems of enforcement
of investment arbitration awards. One of the questions relating to those
solutions is whether the existing mechanisms can solve the problems of
enforcement of international investment awards effectively or not. In this
article, the effectiveness of the abovementioned solutions will be discussed in
order to show that those wide ranges of opportunities of investors are
sufficient for solving problems of enforcement in case of non-compliance by
host states with arbitral awards.

In this article, various problems of timely and effective enforcement of an
investment arbitration award as well as different judicial and non-judicial
solutions available to winner will be analyzed. The article is divided into four
Chapters. Chapter one will discuss the general nature of award and
enforcement as well as limitations obstructing the efficient enforcement of
investment arbitration awards such as annulment of awards and State
immunity. In Chapter two the problems of ICSID and UNCITRAL
arbitrations as well as the role of national courts of contracting States in the
enforcement stage of an arbitral award will be discussed. Chapter three will
engage in the different solutions of the mentioned problems of enforcement
of award under different institutions. Chapter four will discuss about the
author’s recommendation relating to the options available to winner and
conclusion of this article.

I. Award and Enforcement

1.1. Award in Investment Arbitration

Although one of the most important parts of international conventions
such as the ICSID Convention or the New York Convention and rules such as
UNCITRAL Arbitration Rules® is recognition and enforcement of arbitral
awards for winning party, none of those instruments offer a precise definition
of arbitral awards.” However, there is general agreement that because those
Conventions are ‘truly definitive alternative to the jurisdiction of domestic
courts’, awards rendered under them have ‘the same legal force as a court

¢ UNCITRAL Arbitration Rules 2010 (UNCITRAL Rules).

7 See Domenico Di Pietro, What Constitutes an Arbitral Award under the New York Convention?,
in Enforcement of Arbitration Agreements and International Arbitral Awards — The New
York Convention in Practice, 139 (Emmanuel Gaillard and Domenico Di Pietro eds., 2008),
Domenico Di Pietro, Arbitral Awards under the New York Convention: What Are and What May
Be (NYU Law Blog, 14 November 2011),
http://blogs.law.nyu.edu/transnational/2011/11/arbitral-awards-under-the-new-york-
convention-what-are-and-what-may-be/ (last visited Oct 6, 2016).
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judgment’.® A notable part of this definition is that an arbitral award is
regarded as analogous to a national court’s judgment. In other words, this
definition appraises that “arbitration has a powerful outcome and is not a poor
alternative to court litigation”.?

By trying to list the main features of an arbitral award leading authors,
namely Julian Lew, Loukas Mistelis and Stefan Kroll assert that an award:

1. concludes the dispute as to the specific issue determined in the
award so that it has res judicata effect between the parties; if it is a
final award, it terminates the tribunal’s jurisdiction;

2. disposes of parties’ respective claims;

3. may be confirmed by recognition and enforcement;

4. may be challenged in the courts of the place of arbitration.™

By adding the following statement to the abovementioned definitions and
features of arbitral awards Loukas Mistelis states that ‘an award is de facto and
de jure a judgment with transnational effect’.!! This opinion is also stipulated
in the ICSID Convention' and the New York Convention.'* Both Conventions
‘clearly impose a public international obligation on their respective
Contracting States to recognize and treat an award as if it were a decision of a
local court.”™*

Under the ICSID Convention, as stated by C.Schreuer, an award is the final
decision of an arbitral tribunal. Through its award the tribunal disposes off all
questions before it. One of the interesting points made by Schreuer is that
making a decision on the merits of the case is not considered an absolute
condition for an award. Thus, he states that A tribunal’s finding that it does
not have jurisdiction to decide on the dispute before it is also an award’.”®
Additionally, the ICSID Convention determines which decisions of an arbitral
tribunal should be included in the definition of arbitral award for the purpose
of recognition and enforcement of arbitral awards. Thus, Article 53(2) of the
ICSID Convention provides that ‘“award” shall include any decision
interpreting, revising or annulling such award pursuant to Articles 50,51 or
52’

It is suggested to use ‘finality test’'® in order to determine what can be

8 [bid, Domenico Di Pietro, Arbitral Awards under the New York Convention: What Are and What
May Be.

° Loukas Mistelis, Award as an Investment: The Value of an Arbitral Award or the Cost of Non-
Enforcement, 28(1) ICSID Rev. 64, 67 (2013).

10 Julian D.M. Lew, Loukas Mistelis and Stefan M. Kroll, Comparative International
Commercial Arbitration, § 24-13 (2003).

1 Mistelis, supra note 10, at 70.

12 The ICSID Convention, arts. 53 - 55.

13 The New York Convention, arts. III - VI.

14 Sypra note 12.

15 Schreuer et al., supra note 5, at 811-812.

16 See Domenico Di Pietro and Martin Platte, Enforcement of International Arbitration Awards
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considered an award under the New York Convention. According to this test,
awards which finally adjudicate disputes sought resolution before an arbitral
tribunal are qualified for recognition and enforcement under the New York
Convention.” In addition to finality, Article I(2) of the New York Convention
provides that the term “arbitral awards” shall include not only awards made
by ad hoc tribunals, but also those made by permanent arbitral tribunals.

In addition to the definition and delimitations of arbitral award, one issue
relating to the binding force of arbitral award should also be noted. Both
Conventions® provides arbitral award with binding force. However, in
practice winning party can face with different limitations obstructing the
efficient enforcement of investment arbitration award such as annulment of
awards and State immunity when it attempts to enforce its arbitral award.

1.2. Enforcement in Investment Arbitration

In most cases parties of investment arbitration voluntarily comply with
arbitral awards.” In case of non-compliance by the losing party with an
arbitral award the winning party will attempt to initiate the enforcement of
that arbitral award through a national court. In such cases it is undisputable
that the recognition and enforcement procedures come to play an important
role for the winning party in order to obtain its compensation from the losing
one. Although both the ICSID arbitration and the UNCITRAL arbitration play
an important role for obtaining arbitral awards, the enforcement stage is the
most distinctive stage in which the winners of both tribunals” awards seek to
enforce the rendered award.?

For the purpose of enforcement, an UNCITRAL award is subject to
recognition and enforcement provisions of the New York Convention. Thus,
in order to enforce its arbitral award against the non-complying party any
award winner under the UNCITRAL Rules should go to national court of one
of the states, which are the contracting states to the New York Convention,?

— the New York Convention of 1958, 30-31 (2001).

7 Di Pietro, supra note 8, at 150.

18 The ICSID Convention, arts. 53(1) and 54(1); the New York Convention, art. III.

¥ See Susan Choi, Judicial Enforcement of Arbitral Award under the ICSID and New York
Convention, 28 N.Y.U. ]J. Intl L. & Pol. 175, 175 (1995); Emilia Onyema, Formalities of the
Enforcement Procedure (Articles Il and 1V), in Enforcement of Arbitration Agreements and
International Arbitral Awards: the New York Convention in Practice, 601 (Emmanuel
Gaillard and Domenico Di Pietro eds., 2008); Stanimir A. Alexandrov, Enforcement of ICSID
Awards: Articles 53 and 54 of the ICSID Convention, in International Investment Law for the 21st
Century Essays in Honour of Christopher Schreuer, 329 (Christina Binder, Ursula Kriebaum,
August Reinisch, and Stephan Wittich eds., 2009).

2 Di Pietro & Platte, supra note 17, at 87.

2t As of August 2016, the New York Convention has 156 member states. See UNCITRAL status
report at
http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_status.html
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where there are available assets of the losing party to attach to the arbitral
award. Article III of the New York Convention imposes a general obligation
on contracting states that they shall recognize and enforce final arbitral
awards. The party applying for recognition and enforcement shall supply the
duly authenticated original award and the original agreement referred to in
Article II of the New York Convention in order to obtain the recognition and
enforcement of the arbitral award.?? This simple procedure makes the
enforcement stage under the New York Convention is attractive for the
winning party, especially in case of investment arbitration for the investors.
Additionally, ‘Recourse against an award in relation to the merits of the
dispute can be had only at the seat of arbitration, and the law of most
developed countries tightly restricts grounds for such challenge’.?® In addition
to the mentioned provisions, Article V of the New York Convention provides
the exhaustive list of procedural defects, one of which can be demonstrated
by the losing party in order to convince the court of a contracting state to
refuse the recognition and enforcement. Although it would be praised that the
list of grounds for the refusal of recognition and enforcement is exhaustive,
those grounds, especially two of them concerning the public policy and the
arbitrability provided in Article V(2) of the New York Convention might be a
major problem for the winning investor in the stage of recognition and
enforcement of the arbitral awards, since the losing party is often a state or its
subdivision or agency in international investment arbitration.?* These
grounds make it possible for national courts to review arbitral awards which
will become a limitation for the effective enforcement of those awards.
Moreover, mostly the courts of a contracting state are unwilling to enforce
arbitral awards against the assets of another state because of sovereignty.?

In contrast with the New York Convention, the ICSID Convention
establishes semiautomatic enforcement system which is completely separated
this stage from the national courts” impacts on the enforcement of arbitral
awards.” As Sir Elihu Lauterpacht observed:

For the first time a system was instituted under which non-State entities —
corporations or individuals — could sue States directly; in which State
immunity was much restricted; under which international law could be
applied directly to the relationship between the investor and the host State;
in which the operation of the local remedies rule was excluded; and in
which the tribunal’s award would be directly enforceable within the territories of

(last visited Oct 6, 2016).

2 The New York Convention, art. IV(1).

2 Di Pietro & Platte, supra note 17, at 88.

24 Vasily Shubin, The Enforcement of ICSID Arbitral Awards, Practice and Problems, 11 Korea U.
L. Rev. 11 (2012).

25 Jbid.

2% Di Pietro & Platte, supra note 17, at 88.
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the States parties.”

In case of non-compliance by the losing party, the winning party can
choose to enforce the ICSID arbitral award in accordance with Article 54 of
the ICSID Convention. Under the first paragraph of this article ‘Each
Contracting State shall recognize an award rendered pursuant to this
Convention as binding and enforce the pecuniary obligations imposed by that
award within its territories as if it were a final judgment of a court in that
State’. This means that the losing party does not have any chance to challenge
the merits of the arbitral award?® as well as this award cannot be refused to be
recognized on any grounds such as law governing arbitral awards, public
policy, non-arbitrability of the dispute, etc.” Except using the internal
mechanism such as annulment of arbitral award (which will also be able to
become a limitation for the effective enforcement of the arbitral award), that
party cannot make any appeal against the arbitral award through the national
courts as well.* However, as Aron Broches observed, although in respect of
arbitration proceedings and awards, the ICSID Convention established
jurisdictional system insulated from national law, it could not establish such
a complete system in respect of recognition and enforcement of arbitral
awards which ‘inevitably required interaction of international and domestic
law.”3t Thus, Article 54(3) of this Convention provides that ‘Execution of the
award shall be governed by the laws concerning the execution of judgments
in force in the State in whose territories such execution is sought'.
Furthermore, Article 55 of the ICSID Convention enhances national courts’
hands in case of application of national laws relating to sovereign immunity
from execution.

Before finishing this section, it is notable to discuss about the concepts of
“enforcement” and “execution”. In the English text of Article 54 of the ICSID
Convention those two words were used interchangeably. In equally authentic
French and Spanish texts can only use one word to express both
“enforcement” and “execution”.® Although some authors® and cases (e.g.
loannis Kardassopoulos and Ron Fuchs v Georgia,* Decision of the ad hoc
Committee on the Stay of Enforcement of the Award) have made a distinction

7 Elihu Lauterpacht, ‘Foreword” to C.H.Schreuer et al., The ICSID Convention; A
Commentary on the Convention on the Settlement of Investment Dispute between States and
Nationals of Other States (2n ed. 2009) (emphasis added).

28 Di Pietro & Platte, supra note 17, at 88.

¥ Choi, supra note 20, at 180.

30 The ICSID Convention, art. 53(1).

31 Broches, supra note 4, at 288.

32 Schreuer et al., supra note 5, at 1134.

3 Id. at 1135.

34 Joannis Kardassopoulos and Ron Fuchs v. Georgia, ICSID Case No. ARB/05/18 and ARB/07/15,
12 November 2010.
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between these two words, as stated by Christoph Schreuer, taking Article
33(4) of the 1969 Vienna Convention on the Law of Treaties into consideration,
‘A consistent use of the word “enforcement” as meaning the same as
“execution” in the context of Art. 54 would have been more faithful to the
Convention’s trilingual character and would have avoided much confusion’.®
Therefore, in this article, the word “enforcement” is used as meaning the same
as “execution” in the context of Article 54 of the ICSID Convention unless
indicated otherwise.

As indicated above, there are limitations and problems of enforcement in
respect of both arbitral tribunals” awards. The limitations such as annulment
of awards and State immunity will be discussed in the next section of this
chapter. Moreover, the problems of the enforcement of both UNCITRAL
arbitration awards under the New York Convention and ICSID arbitration
awards relating to execution stage will be deeply analyzed in the next chapter
of this article.

1.3. Limitations on the Enforcement of an Arbitral Award

Effective enforcement of an arbitral award is the most desirable part of the
international investment arbitration in case the losing party does not
voluntarily comply with the arbitral award. Through the effective
enforcement procedure the winning party can obtain its compensation timely
and does not spend extra costs for this process. However, in practice there are
some limitations, which obstruct effective and timely enforcement of arbitral
award, such as annulment of awards and State immunity. The following two
subsections will discuss about these limitations.

1.3.1. Annulment and Enforcement

Review of arbitral awards is a part of investment arbitration which consists
of two basic systems such as the annulment mechanism under ICSID
Convention and the national courts-based review mechanism to which the
New York Convention is applied.®* Annulment is a self-contained mechanism
which prevents national courts from reviewing an ICSID arbitral award.¥”
Since “the process has been used as a sword by losing state respondents, in
essence to attempt to re-argue the case, rather than as a shield to defend an
enforcement action by a claimant’,® this mechanism is one of the main

3 Schreuer et al., supra note 5, at 1136.

% Alan S. Alexandroff, lan A. Laird, Compliance and Enforcement; Recognition, Enforcement, and
Execution of Investment Arbitration Awards, in The Oxford Handbook of International
Investment Law, 1174 (Peter Muchlinski, Federico Ortino, and Christoph Schreuer eds., 2008).
7 Vincent O. Orlu Nmebhielle, Enforcing Arbitration Awards under the International Convention
for the Settlement of Investment Disputes (ICSID Convention), 7(1) Ann. Surv. Int'l & Comp. L.
21, 42 (2001).

3 Alexandroff & Laird, supra note 37, at 1175.
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limitations hindering the enforcement of an arbitral award in advance by
nullifying that award. Under the ICSID Convention, either party may request
annulment of the award on the following grounds that:

(a) the Tribunal was not properly constituted;

(b) the Tribunal has manifestly exceeded its powers;

(c) one of the members of the Tribunal was corrupt;

(d) there has been a serious departure from a fundamental rule of procedure;

or
(e) the award has failed to state the reasons on which it is based.*
Through the implementation of UNCITRAL Model Law on International
Commercial Arbitration® into the national legislation those grounds for
annulment of arbitral awards are familiar to most jurisdictions. However,
neither the ICSID Convention nor the UNCITRAL Model Law establishes an
appeal mechanism through their review mechanisms based on those grounds.
It is obvious that the annulment procedure of the ICSID Convention is not
appeal,* although it was established to provide investment arbitration with a
necessary review mechanism for the interest of justice.? There is no
permanent committee to hear the annulment applications from the arbitral
awards. Each annulment committee is appointed as an ad hoc committee.®
This annulment committee ‘has no power to revise an award on the merits’.#
Although the ICSID Convention makes it clear that the arbitral awards are

not subject to any appeal,®® whether annulment committees pursue the
distinction between annulment and appeal in accordance with the ICSID
Convention is a question.® It is argued that performing a substantive review
of arbitral awards by some annulment committees might make it become a
de-facto appeal mechanism.# Another question is whether an appeal is
necessary for investment arbitration in the context of possibility of never-

3 The ICSID Convention, art. 52(1).

4 UNCITRAL Model Law on International Commercial Arbitration, General Assembly
Resolution 40/72, 112th Plenary Meeting, 11 December 1985,
http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86998_Ebook.pdf
(UNCITRAL Model Law) (last visited Oct 6, 2016).

4 The ICSID Convention, supra note, at 53(1).

42 David Williams, International Commercial Arbitration and Globalization — Review and Recourse
against Awards Rendered under Investment Treaties, 4 ]. World Investment 251, 267 (2003).

4 The ICSID Convention, art. 52(3).

4 Williams, supra note 43, at 267.

4 The ICSID Convention, art. 53(1).

46 Christian J. Tams, An Appealing Option? The Debate about an ICSID Appellate Structure, Essays
in Transnational Economic Law Working Paper, No 57, 9 (2006).

¥ See Kloeckner Industrie Anlagen GmbH v. The United Republic of Cameroon and Société
Camerounaise des Engrais, ICSID Case No. ARB/81/2, Annulment Decision, 3 May 1985; and
AMCO Asia Corporation and others v. Republic of Indonesia, 1CSID Case No. ARB/81/1,
Annulment Decision, 16 May 1986.
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ending nature of annulment procedure and inconsistency between arbitral
decisions. Susan Frank argues that investment arbitration needs an appeal
structure, because the mentioned inconsistency might weaken the credibility
of investment arbitration.® However, as stated by LLaird and A.Rebecca,
adding appeal procedure to the investment arbitration entirely weaken the
benefits of system arising from its finality. Therefore, arbitrations will last
longer and this will make it more expensive than the existing process.*
Moreover, they argue that ‘soft precedent in some form or another already
exists in investor-state arbitration” and this provides consistency within the
system.® To sum up, it should be stated that this debate on establishing a new
appeal system for the investment arbitration has not been put to an end
among scholars yet.

Another adverse effect of annulment mechanism is arising from Article
52(5) of the ICSID Convention. According to this article, enforcement of
arbitral award shall be stayed on request of the applicants until the end of the
annulment procedure. This article immediately delays the enforcement of
arbitral award, although a stay of enforcement is not mentioned in Article 54
of the ICSID Convention. The ad hoc Committee in MINE showed the
relationship between annulment procedure and stay of enforcement in the
following paragraphs:

9. Article 53(1) provides that the award is binding on the parties and that
each party “shall abide by and comply with the terms of the award except
to the extent that enforcement shall have been stayed pursuant to the
relevant provisions of this Convention”. Article 52(4) [sic] is one of those
relevant provisions. Thus, if an ad hoc Committee grants a stay of
enforcement, the obligation of the party against whom the Award was
rendered to abide and comply with the terms of the Award is pro tanto
suspended.

10. The first sentence of Article 54(1) provides that each Contracting State
shall recognize an Award rendered pursuant to the Convention as binding
and enforce the pecuniary obligations imposed by the Award within its
territories as if it were a final judgment of a court in that State. Although the
Convention does not explicitly so provide, it seems to be clear that
suspension of a party’s obligation to abide by and comply with the award
necessarily carries with it suspension of a Contracting State’s obligation
(and for that matter its authority) to enforce the Award, even though during
the pendency of the Committee’s examination of the application for

4 Susan Frank, The Nature and Enforcement of Investor rights under Investment Treaties: Do
Investment Treaties Have a Bright Future, 12 UC Davis J. Int'l L. & Pol'y 47, 63-64 (2005).

# Jan Laird & Rebecca Askew, Finality versus Consistency: Does Investor-State Arbitration Need
an Appellate System?, 7 ]. App. Prac. & Process 285, 298 (2005).

% Jd. at 299.
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annulment the validity of the Award remains unaffected.>

On the other hand, Christoph Schreuer states that ‘annulment proceedings
that are not accompanied by a stay of enforcement under either the first and
the second sentence of Art. 52(5) are neither ajustification for non-compliance
with the award nor a basis for domestic courts to withhold recognition or
refuse enforcement’.”> The fact of pending annulment proceedings is not
sufficient to suspend the enforcement of arbitral award.®® However, the
possibility of a decision of annulment committee which can annul an arbitral
award after the enforcement of that award, the winning party must be careful
of any negative impact of that enforcement.

1.3.2. State Immunity and Enforcement

Under international law, states are entitled to some jurisdictional
immunity. Thus, national courts of one state should decline jurisdiction over
disputes to which other state is a party. However, as investment arbitration is
taken place based on the consents of the parties in accordance with both the
UNCITRAL Rules** and the ICSID Convention,® respondent states do not
arise any question of immunity from jurisdiction as a plea where investment
arbitration is taken place under both the aforementioned arbitral
mechanisms.*® However, this restrictive approach to State immunity has also
‘uneven implications for investors who bring claims against states’.®”

State immunity defences to enforcement of arbitral awards are not
addressed by both the ICSID Convention and the New York Convention. The
ICSID Convention explicitly provides that the national law of any contracting
state relating to State immunity from execution is not affected by the
enforcement provisions of the Convention.®® Therefore, execution of the
arbitral award depends on the immunity laws concerning the execution in the
State in whose territories such execution is sought.” “The Convention does not
oblige a Contracting State to execute an ICSID award if an equivalent

51 Maritime International Nowminees Establishment (MINE) v Republic of Guinea, ICSID Case No.
ARB/84/4, Interim Order No. 1 on Guinea’s Application for Stay of Enforcement of the Award,
12 August 1988, § 9-10.

52 Schreuer et al., supra note 5, at 1136.

38 Jbid.

54 UNCITRAL Rules, art. 1(1).

55 The ICSID Convention, arts. 25 and 41.

% See Hazel Fox, State Immunity and the New York Convention in Enforcement of Arbitration
Agreements and International Arbitral Awards — The New York Convention, in Practice, 829
(Emmanuel Gaillard and Domenico Di Pietro eds., 2008); Schreuer et al., supra note 5, at 1153.
57 Alexis Blane, Sovereign Immunity as a Bar to the Execution of International Arbitral Awards,
41(2) N.Y.U. J. Int'1 L. & Pol. 453, 460 (2008).

5 The ICSID Convention, art 55.

% ]d. art. 54(3).
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judgment of its own court could not be executed’.®® As a result, the State
immunity creates a limitation for the execution of the ICSID arbitral award by
winning investors.

Although the New York Convention does not explicitly touch any matter
relating to State immunity from execution of arbitral awards, State immunity
from execution would arise in two ways.¢! The first way is an application of
Article V(2)(b) of the Convention, because of public policy concerns of state
where the enforcement is sought.®? As stated by Stephen Toope, ‘Either for
reasons of international comity or of internal constitutional structure, it is
believed that the courts should not complicate potentially sensitive foreign
policy issues by “interfering” to order execution against property vested in a
foreign State’.®® The second way relates to the application of Article III of the
Convention which provides that arbitral award shall be enforced in
accordance with the laws of the territory where the enforcement of that
arbitral award is sought. Therefore, national laws relating to State immunity
affect the enforcement of those arbitral awards. Although in the context of the
New York Convention investors can argue that states waive their immunity
from execution when they agree with arbitration through which agreement
they waive their immunity from jurisdiction, there are various possibilities
depending on the national laws and states’ membership to the New York
Convention.®* Waiver from execution can be used as one of the solution to the
enforcement problem of arbitral awards. This solution in the context of both
the New York Convention and the ICSID Convention will be analyzed in the
third chapter of this article.

The remaining aspect of State immunity from execution is a difference
between two approaches; the doctrine of absolute immunity and the theory
of restrictive immunity. In difference with the doctrine of absolute immunity
according to which no enforcement is possible against state property, the
doctrine of restrictive immunity permits enforcement of arbitral awards
against state property.® In this context the question is to what extent state
property can be executed by national courts for the enforcement of arbitral
awards. In other words, the question is which assets of state can be used for
the satisfaction of arbitral awards. ‘Nature of funds’ test is applied by many

6 Lucy Reed, Jan Paulsson and Nigel Blackaby, Guide to ICSID Arbitration 185 (2nd ed. 2011).
¢t Andrea K. Bjorklund, State Immunity and the Enforcement of Investor-State Arbitral Awards, in
International Investment Law for the 21st Century Essays in Honour of Christopher Schreuer,
308 (Christina Binder, Ursula Kriebaum, August Reinisch, and Stephan Wittich eds., 2009).
62 Jbid.

63 Stephen J. Toope, Mixed International Arbitration: Studies in Arbitration between States
and Persons 141 (1990).

64 Bjorklund, supra note 62, 309.

65 Di Pietro & Platte, supra note 17, at 193.
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countries and enforcement against commercial assets is allowable.®® However,
there is no clear line between the commercial and non-commercial assets. For
example, in AIG Capital Partners Inc and another v Republic of Kazakhstan,” the
British High Court held that the assets of a State’s Central Bank was subject to
State immunity under Section 14(4) of the State Immunity Act 1978 and could
not be used to satisfy an ICSID award, even if such assets was being held by
third parties on behalf of the Central Bank of Kazakhstan. It should be stated
that in reality a great number of assets such as diplomatic and military
property as well as central banks’ reserves are excluded from the list of
commercial assets.®® Moreover, the UN Convention on the Jurisdictional
Immunities of States and their Property 2004 (the UNSCI)* adds two new
categories to the list of immune assets, namely ‘property forming part of the
cultural heritage of the State or part of its archives and not placed or intended
to be placed on sale’,” and ‘property forming part of an exhibition of objects
of scientific, cultural or historical interest and not placed or intended to be
placed on sale’.”

At the end, although the losing state, which relies on the State immunity
from execution in order to avoid to satisfy arbitral awards, is still in violation
of its international obligations arising from the respective conventions, it can
be stated that State immunity ‘might well be the Achilles” heel in the body of
investor-State dispute settlement’,” taking the persistence of State immunity
into consideration.

II. Analysis of the Problems of Enforcement

In this chapter, problems of enforcement of arbitral awards issued by two
different arbitral tribunals, namely the ICSID tribunals and ad hoc tribunals
applying the UNCITRAL Rules will be analyzed (respectively, the first and
the second sections). Since the enforcement stage of arbitral awards is in
interaction with the national courts, the third section of this chapter will also
discuss about this interaction.

2.1. Problems of Enforcement under ICSID

Two separate obligations were provided by the ICSID Convention in
respect to the recognition and enforcement of arbitral award. While the parties

66 Ibid.

7AIG Capital Partners Inc and another v Republic of Kazakhstan (National Bank of Kazakhstan
intervening), ICSID Case No. ARB/01/6 [2005] EWHC 2239 (Comm), (2006) 1 All ER 284 (QBD).
¢ Fox, supra note 57, 858.

# As of October 6, 2016, the UNSCI is not yet in force.

70 The UNSCL, art. 21(1)(d)

L Id. art. 21(1)(e).

72 Bjorklund, supra note 62, at 321.
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of dispute are encumbered with the first obligation, namely to abide by and
comply with the arbitral award, the contracting states are encumbered with
the second obligation, namely to recognize and enforce that arbitral award in
their territories. Since ‘States overwhelmingly have complied with awards
rendered against them, without claimants needing to pursue enforcement’,”
the exact distinction between those obligations arising from Articles 53 and 54
of the ICSID Convention are not determined until recent cases against
Argentina. However, recent ICSID tribunals examined that distinction very
deeply.

Moreover, the application of Articles 54 and 55 of the ICSID Convention by
national courts also showed other problems of enforcement in national level.
In case of application of those articles, although national courts recognized
the respective investment arbitration awards, their judgments prohibited the
execution of those awards.

In order to analyze the mentioned problems of enforcement of arbitral
awards issued under the ICSID Convention it is necessary to look at
interpretation of those articles construed by both scholars and cases taken
place in both international arbitration tribunals and national courts.

2.1.1. The Interrelation between Articles 53 and 54 of the ICSID
Convention

Before looking at the interpretation of the interrelation of Articles 53 and
54 of the ICSID Convention it is necessary to pay attention to the texts of those
articles. While Article 53(1) states that ‘Each party shall abide by and comply
with the terms of the award except to the extent that enforcement shall have
been stayed pursuant to the relevant provisions of this Convention’, Article
54(1) states that ‘Each Contracting State shall recognize an award rendered
pursuant to this Convention as binding and enforce the pecuniary obligations
imposed by that award within its territories as if it were a final judgment of a
court in that State’. As seen from the text of those articles, distinct obligations
are imposed by them. However, in recent cases, namely CMS,* Azurix,”

73 Alexandrov, supra note 20, at 323.

74 CMS Gas Transmission Company v. Argentine Republic, ICSID Case No. ARB/01/8 (Annulment
Proceeding), Decision on the Argentine Republic’s Request for a Continued Stay of
Enforcement of the Award, (Rule 54 of the ICSID Arbitration Rules), 1 September 2006.

75 Azurix Corporation v. Argentine Republic, ICSID Case No. ARB/01/12 (Annulment
Proceeding), Decision on the Argentine Republic’s Request for a Continued Stay of
Enforcement of the Award (Rule 54 of the ICSID Arbitration Rules), 28 December 2007 .
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Siemens,” Enron” and Vivendi 1I/® Argentina claimed that Article 54 is a
condition of obligation under Article 53. Argentina’s approach was that any
winning investor must initiate the enforcement procedure in accordance with
Article 54 before it demands from the losing state to abide by and comply with
the arbitral award in accordance with Article 53.

Although Argentina contended its position relating to such an interrelation
of those articles that Article 53 is subject to Article 54, the preparation history
and the textual interpretation of the ICSID Convention respectively show
different purpose and relation of those articles.

As stated by Stanimir Alexandrov, drafters’ ‘concern was that the binding
force of awards under Article 53 of the Convention would not create a
symmetrical obligation between States and investors’ and ‘Article 54 was
created to respond to this concern’.”” However, Article 54 can also be used by
investors against States which are not complying with arbitral awards. By
supporting this opinion Christoph Schreuer states that:

A provision on enforcement was seen as necessary to balance the
situation in favour of the host State, should the investor not comply with an
award. But all the drafts leading to the Convention refer to recognition and
enforcement against the parties in equal terms, without distinguishing
between investors and host States, and it is clear that this was also the
intention of the drafters.®

Aron Broches also emphasizes that the importance of Article 53 should not
be weakened by the text of Article 54.51 On Broches’ opinion, while “Article 53
affirmed the absolute binding force of the award on the international law
level, Article 54 affirms its external finality, i.e., vis-a-vis domestic courts’.*?
As seen from the mentioned opinions, those two articles impose different
obligations and Article 54 does not affect the application of Article 53.

From the aspect of textual interpretation of the ICSID Convention, it can be
stated that the obligation under Article 53 is in connection with the supportive

76 Siemens A.G. v. Argentine Republic, ICSID Case No. ARB/02/8, Annulment Decision, 28
September 2009.

77 Enron Creditors Recovery Corporation and Ponderosa Assets, L.P. v. Argentine Republic, ICSID
Case No. ARB/01/3, (Annulment Proceeding), Decision on the Argentine Republic’s Request
for a Continued Stay of Enforcement of the Award (Rule 54 of the Arbitration Rules), 7
October 2008.

78 Compaiita de Aguas del Aconquija S.A. and Vivendi Universal S.A. v. Argentine Republic, ICSID
Case No. ARB/97/3 (Second Annulment Proceeding), Decision on the Argentine Republic’s
Request for a Continued Stay of Enforcement of the Award Rendered on 20 August 2007 (Rule
54 of the ICSID Arbitration Rules), 4 November 2008.

7 Alexandrov, supra note 20, at 328.

8 Christoph H. Schreuer, The ICSID Convention: A Commentary (2001).

81 Broches, supra note 4, at 302.

82 Aron Broches, The Convention on the Settlement of Investment Disputes between States and
Nationals of Other States, 136 Hague Recueil des cours 331, 400 (1972).
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mechanisms of Articles 27 and 64 of the ICSID Convention.® Firstly, while
providing investors with additional tools, namely diplomatic protection, the
text of Article 27(1) provides the same words which are used by Article 53
such as ‘to abide by and comply with the award’. As stated by Stanimir
Alexandrov, ‘Had a losing party’s obligation to comply with an award been
predicated on a prevailing party first taking steps under Article 54, the
language of Article 27(1) surely would have paralleled the “recognize and
enforce” language of Article 54, rather than the “abide by and comply with”
language of Article 53'.%4 In other words, by using the verbatim language of
Article 53, Article 27(1) shows that Article 53 does not depend on condition
upon the prior application of Article 54.

Additionally, neither Article 27 nor Article 64 stipulates that the winning
investor should initiate enforcement mechanism under Article 54 before
recourse to those mechanisms in case of failure of compliance obligation by
host state.

In practice, this problem had been touched by the abovementioned cases
against Argentina. During CMS and Azurix annulment proceedings this
concern of investors could not be satisfied by the annulment committees,
because they were satisfied by a “comfort letter” on which Argentina stated
that it will comply with its international obligation regardless of the result of
annulment proceedings.® As those annulment committees, Siemens
annulment committee did not look through the relationship between the
discussed articles as well. However, during Siemens annulment preceding the
United States of America rejected Argentina’s approach to the interrelation
between Article 53 and Article 54 by stating the following approach:

[A] State is obligated to abide by and comply with an award rendered
against it irrespective of an investor’s enforcement efforts under Article 54.
Argentina’s position to the contrary is an incorrect interpretation of Articles
53 and 54 of the ICSID Convention.®

First time this concern of investor had been fully addressed by the Enron
annulment committee. The committee rejected Argentina’s interpretation by
urging the following reasons. Firstly, the committee emphasized the texts of
those two articles by stating that their language does not create any basis for
Argentina’s approach.?” Secondly, as stated by Enron annulment committee
obligations under those articles ‘are addressed to different subjects’.®® While

8 See Alexandrov, supra note 20, at 325.

8 [bid.

8 See CMS, § 28; Azurix, § 36 and 38.

8 Letter from United States Department of State to Ms Claudia Frutos-Peterson, Secretary of
the Ad Hoc Committee (Siemnens), 1 May 2008, 3 http://www.italaw.com/documents/Siemens-
USsubmission.pdf (last visited Oct 6, 2016).

87 Enron at § 61.

8 [d at§ 62
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parties under obligation to abide by and comply with arbitral awards are on
the one hand host state and on the other hand investor.® In contrast,
obligation under Article 54 is encumbered to ‘each Contracting State’ of the
Convention, “‘whether or not that Contracting State is a party to the award in
question”.®® Thirdly, the committee emphasized the equivalency of the
language of Article 27(1) and Article 53(1).”* It pointed out the following
conclusion:

If a Contracting State was entitled to require an award creditor to use
enforcement mechanisms established under Article 54(1) as a precondition
to compliance with the award, the Committee considers that the final words
of Article 27(1) would have reflected the language of Article 54(1), rather
than that of Article 53(1).”2

Moreover, the annulment committee concluded that in case of acceptance
of the suggested interpretation of Argentina, ‘the result could be that there
would never be an obligation to comply with non-pecuniary obligations in an
award’, since Article 54 covers only pecuniary obligations.®

In addition, two policy reasons were concluded by the committee. Firstly,
it was concluded that enforcement mechanisms are not usually provided to
give an opportunity to losing party to reject compliance with awards; in
contrast, they are usually created to support winning party in case of failure
of losing party.* Secondly, since the intention of the ICSID mechanism was to
create an international tool for investment arbitration, ‘it would be
inconsistent with the purpose of the ICSID Convention if an award creditor
had to bring proceedings pursuant to national law enforcement mechanisms
established under Article 54(1) as a prerequisite for compliance with the
award by the award debtor’.*®

Vivendi II annulment committee also concluded the same approach against
Argentina’s interpretation with Enron annulment committee. Additionally,
this committee concluded that ‘Any possible intervention by a judicial
authority in the host State is unacceptable under the ICSID Convention, as it
would render the awards simply a piece of paper deprived from any legal
value and dependent on the will of state organs’.*

As a result, Enron and Vivendi II committees emphasized the distinct
character of Articles 53 and 54 of the ICSID Convention and confirmed that

8 [bid.

% [bid.

91]d. at§ 65.

92 [bid.

% [d. at § 66.

%4 ]d at§ 67.

% [d. § 68.

% Vivendi I, § 36.
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these two articles determined different obligations. Thus, Article 54 cannot be
used as a precondition for the application of Article 53. Therefore, Argentina’s
attempt to avoid compliance of arbitral awards has not become one of the
problems of enforcement of investment arbitration awards.

2.1.2. Enforcement under Articles 54 and 55 of the ICSID
Convention

Enforcement procedure under Article 54 of the ICSID Convention starts
when losing party fails to comply with arbitral award voluntarily. Firstly,
contracting state to the ICSID Convention where enforcement of arbitral
award is sought shall recognize that award.” However, ‘a holder of a
recognized ICSID award has only an executory title’.”® Since national courts
are entitled to execute the award in accordance with the local legislation
relating to execution®”, while intending to execute the recognized award
winning party faces with problems arising from Article 54(3) in combination
with Article 55 of the ICSID Convention. Thus, Article 55 provides that
‘Nothing in Article 54 shall be construed as derogating from the law in force
in any Contracting State relating to immunity of that State or of any foreign
State from execution’. Therefore, losing state party can get an opportunity to
use its sovereign immunity from execution as a shield against execution of
arbitral awards in other states’ territory. This opinion is supported by the
following statement from the stay decision of ad hoc Committee in MINE:

[Wi]hile the Convention imposes an obligation on parties to abide by and
comply with an award and on Contracting States to enforce the pecuniary
obligations imposed by an ICSID award, the question of forcible execution
is left expressly subject to the law of the State of the execution forum,
including in particular the immunity from execution which a foreign State
might enjoy under that law.1%®

In practice, attempts of winning investors to enforce their awards in the
territory of other contracting states can show clearly the mentioned problem
of enforcement. One of those cases is Benvenuti & Bonfant v Congo'™ in which
the Paris Tribunal de grande instance recognized the ICSID award after
ascertaining its compliance with the public policy of France and made prior
authorisation as a precondition for execution.'® On the appeal of the investor
the Court of Appeal held that the recognition and the execution are distinct
stages and state immunity from execution should not come into play until

7 The ICSID Convention, art. 54(1).

% Nmehielle, supra note 38, at 30.

9 The ICSID Convention, supra note at 54(3).

100 MINE, § 24.

101 S A.R.L. Benvenuti & Bonfant v. People’s Republic of the Congo, ICSID Case No. ARB/77/2,
Award, 8 August 1980.

102 Choi, supra note 20, at 182 (footnotes omitted).
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after the recognition of the ICSID award.'® However, since the Court of
Appeal did not touch the public policy review of the lower court for the
recognition, as stated by Susan Choi, ‘other French courts might refuse to
recognize an ICSID award because of conflicts with French public policy’.104

As Benvenuti & Bonfant obtained attachment against the assets of the
Banque Commerciale Congpolaise, it could not be compensated because of the
decision of French court which determined that this Bank was not a debtor
and it had a distinct legal personality from People’s Republic of the Congo.1®

In other French case concerning enforcement of another ICSID award,
namely SOABI v. Senegal'® the Court of Appeal rejected the direct recognition
of the ICSID award by applying the French public policy instead of the
automatic regime of recognition, although the Paris Tribunal de grande instance
had recognized the ICSID award.'” However, the French Supreme Court held
that the ICSID awards should be recognized without restricting by immunity
from execution.’ As stated by Christoph Schreuer, “The Court added that the
ICSID Convention had in its Articles 53 and 54 created an autonomous and
simplified regime for recognition and execution which excluded the
otherwise applicable provisions of the Code of Civil Procedure and the
remedies provided therein’.'® In difference with the prior French case, this
position of the French Supreme Court provided the ‘smooth enforcement’ of
the ICSID arbitral awards in France.'® However, it should be stated that
execution of arbitral awards still remains as one of the problems for
enforcement because of the immunity matter.

The abovementioned difference between recognition and execution which
made by the French Supreme Court was supported by American case, namely
LETCO v. Liberia" in which while the Federal District court of the Southern
District of the New York recognized the award by applying Article 54 of the
ICSID Convention, by referring to Article 55 of that Convention that court
rejected the request of LETCO on execution of the award by attaching it to the
immune assets of Liberia.!'?

Taking all those cases into consideration, it can be stated that since ‘A

103 Ihid (footnotes omitted).

104 [,

105 [hid (footnotes omitted).

106 Société Quest Africaine des Bétons Industriels (SOABI) v. Senegal, ICSID Case No. ARB/82/1,
Award, 25 February 1988.

17 Choi (footnotes omitted).

108 Alexandroff & Laird, supra note 37, at 1179.

109 Schreuer, supra note 81, at 1119.

110 Choi, supra note 20, 184.

1t Liberian Eastern Timber Corporation (LETCO) v. Republic of Liberia, ICSID Case No. ARB/83/2,
Award, 31 March 1986.

12 Alexandroff & Laird (footnotes omitted).
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private party may not be able find assets which both belong to the state and
are not immune from execution under national law’,® execution of arbitral
awards remains as a problem of enforcement under the ICSID Convention.
However, it should be stated that almost all states’ legislations have refused
to follow the doctrine of absolute immunity and it is possible to enforce
arbitral awards against foreign state’s assets which are used for commercial
purposes.'* As stated by August Reinisch, while only ‘Russian courts will
accord absolute immunity from enforcement measures’'® in absence of
explicit waiver, “Turkish courts generally refuse to grant immunity from
execution to foreign states’.!'® Therefore, it will be argued in this article that
the movement of states’ legislations to the theory of restrictive immunity and
the suggested solutions of this problem in the next chapter of this article are
sufficient to avoid this problem.

2.2. Problems of Enforcement under UNCITRAL

In difference with the ICSID arbitration, the arbitration under UNCITRAL
Rules does not have its own enforcement procedures for rendered arbitral
awards under these Rules. Because of this reason, for the purpose of
enforcement an UNCITRAL award is subject to recognition and enforcement
provisions of the New York Convention. Although Article I1I of the New York
Convention demands from Contracting States to recognize and enforce
arbitral awards, the enforceability of those awards is subject to the exhaustive
list of grounds provided in Article V of that Convention. According to the first
paragraph of that article, national courts may refuse recognition and
enforcement of the arbitral award if the requested party proves the following
grounds:

(a) incapacity of a party or invalidity of the arbitration agreement;

(b) violation of due process;

(c) arbitrators” actions beyond their authority;

(d) irregularity in the procedure or composition of the arbitral tribunal;
and

(e) award not binding, set aside or suspended in the country where the
award was made.'”

This group of grounds ‘furthers the loser’s right to a fair arbitration, by
allowing courts to reject awards tainted with excess of authority and

113 Choi, supra note 20, at 183.

114 I[nna Uchkunova and Oleg Temnikov, Enforcement of Awards under the ICSID Convention —
What Solutions to the Problem of State Immunity?, 29(1) ICSID Rev. 187, 201 (2014).

15 August Reinisch, European Court Practice Concerning State Immunity from Enforcement
Measures, 17(4) Eur. J. Int. Law 803, 807 (2006).

16 Id. at 813.

17 See Lew et al., supra note 11, at 707-720.
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procedural irregularity’.!® However, as stated by Lew et al.., application of
those grounds is in discretion of national courts'' and those courts can even
enforce any part of an award if ‘the decisions on matters submitted to
arbitration can be separated from those not so submitted’.'

In addition, the second paragraph of Article V provides further grounds
for resistance of enforcement of arbitral award. Article V(2) stipulates that:

Recognition and enforcement of an arbitral award may also be refused
if the competent authority in the country where recognition and
enforcement is sought finds that:

(@) The subject matter of the difference is not capable of settlement
by arbitration under the law of that country; or

(b) The recyognition or enforcement of the award would be contrary
to the public policy of that country.

The first of those grounds — arbitrability has not been used widely by
national courts in order to refuse the enforcement of arbitral awards.'! But
based on the second one any UNCITRAL award is subject to the national
court’s review, although Article 34(2) of the UNCITRAL Rules provides that
the “awards ... shall be final and binding on the parties’. It is argued that the
public policy exception is the “safety valve” of the New York Convention,
because each national court or legislative body can interpret the definition of
the public policy differently.’?> However, as there is a distinction between
domestic and international public policy in respect of the arbitral awards,'? it
should be stated that the scope of public policy is applied narrowly. As argued
by E.Gaillard and ].Savage:

Not every breach of a mandatory rule of the host country could justify
refusing recognition or enforcement of a foreign award. Such refusal is only
justified where the award contravenes principles which are considered in
the host country as reflecting its fundamental convictions, or as having an
absolute, universal value.'?4

18 William W. Park, Duty and Discretion in International Arbitration, 93 Am. ]. Int'l L. 805, 810
(1999).

119 Lew et al., supra note 11, at 707.

120 The New York Convention, art. V(1)(c).

121 Lew et al., supra note 11, at 721.

12 Heather R. Evans, Note, The Nonarbitrability of Subject Matter Defense to Enforcement of
Foreign Arbitral Awards in United States Federal Courts, 21 N.Y.U. J. Int'l L. & Pol. 329, 334-335
(1989).

122 Bernard Hanotiau & Olivier Caprasse, Public Policy in International Commercial Arbitration,
in Enforcement of Arbitration Agreements and International Arbitral Awards — The New
York Convention in Practice, 789 (Emmanuel Gaillard and Domenico Di Pietro eds,. 2008).
124 Emmanuel Gaillard & John Savage (eds.), Fouchard, Gaillard Goldman on International
Commercial Arbitration, 996 (1999)
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This position was also supported by the U.S. court in Parsons &
Whittemore,?® determining the U.S. standard in respect of the public policy, in
which it was held that ‘the Convention’s public policy defense should be
construed narrowly. Enforcement of foreign arbitral awards may be denied
on this basis only where enforcement would violate the forum state’s most
basic notions morality and justice’.’?* Although Article V(2)(b) of the New
York Convention does not explicitly provide the distinction between domestic
and international public policy, it can be undoubtedly stated that the drafters
of the Convention intended to refer to the international public policy of host
state while providing the reference to public policy.*

In addition to narrow interpretation of public policy exception, it should be
stated that the language of Article V is permissive rather than mandatory.'?
Thus, applicability of the abovementioned grounds depends on the courts’
discretion. This approach was also stated by the Hong Kong Supreme Court
that:

... the grounds of opposition are not to be inflexibly applied. The residual
discretion enables the enforcing Court to achieve a just result in all the
circumstances.'®
However, B.Hanotiau and O.Caprasse argue that ‘discretion left to courts
in Article V should not be overstated’, because it would not be rational that
courts based on their discretionary power refuse to accept any ground while
the same courts have confirmed that the discussed ground affected the
award.'®
In spite of the opposite opinions, it can be concluded that since, on the one
hand, exceptions under Article V of the New York convention are narrowly
construed, on the other hand, overwhelming majority of awards are complied
with voluntarily,”™ enforcement of arbitral awards rendered under
UNCITRAL Rules is not difficult for winning party in the context of the New
York Convention.
Furthermore, UNCITRAL awards have another problem relating to review
of those awards by national courts not arising from the enforcement
procedure under the New York Convention. Thus, in Ecuador v. Occidental '3

125 Parsons & Whittemore Overseas Co. v. Société Générale de U'Industrie du Papier (RAKTA), 508
F.2d 969, 974 (2d Cir. 1974).

126 [ hid.

177 Gaillard & Savage, supra note 125, at 996.

12 Hanotiau & Caprasse, supra note 124, at 802.

129 China Nanhai Oil Joint Service Corporation Shenzhen Branch v. Gee Tai Holdings Co Ltd, [1994]
3 HKC 375, Hong Kong Supreme Court, 13 July 1994.

130 Hanotiau & Caprasse, supra note 124, at 803.

131 David D. Carron and Lee M. Caplan, The UNCITRAL Arbitration Rules; A Commentary,
85 (2nd ed. 2013).

182 Republic of Ecuador v. Occidental Exploration & Production Company [2005] EWHC 774
(Comm).
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it was held by the English court that national courts could review the
UNCITRAL awards in accordance with Arbitration Act 1996.1% As stated by
S.Jagusch and J.Sullivan:

[A]lthough the UNCITRAL Rules provide no right of appeal, it may well be
that if other jurisdictions follow England’s example, the lex arbitri will
provide a right of review which was never intended. This would be in
addition to the grounds for refusal of enforcement under the New York
Convention.™*

Therefore, in order to avoid such a refusal mechanism mentioned by the
English court it is important for the parties to choose the appropriate seat of
arbitration while agreeing on arbitration.

Place of arbitration also has other effect on enforcement of arbitral awards
relating to reciprocity reservation under Article I(3) of the New York
Convention. This means that any Contracting State may declare that ‘it will
apply the Convention to the recognition and enforcement of awards made
only in the territory of another Contracting State’.'® As the majority of
contracting states signed the New York Convention with the mentioned
reservation,'® it is vital important for winning party to choose any of the
contracting states as a place of arbitration in order to secure the enforcement
of arbitral award.

2.3. National Courts’ role in Enforcement

Traditionally, investors have always hesitated to submit their investment
claims to national courts, because they ‘fear a lack of impartiality’'® from
national courts of the host state. That’s why they prefer to international
investment arbitration in order to diminish any opportunity of national
courts to intervene with this process.'® However, as stated by C.Dugan et
al.., governments’ persistent mistrust against such ‘a purely private footing’
and ‘lack of coercive police power” of investment arbitration in difference
with national courts make national courts ‘an essential component of
successful international arbitration’.’® Investment arbitration awards
rendered under both the ICSID Convention and the UNCITRAL Rules need

183 [hid.

134 Stephen Jagusch, Jeffrey Sullivan, A Comparison of ICSID and UNCITRAL Arbitration: Areas
of Divergence and Concern, in The Backlash against Investment Arbitration Perceptions and
Reality, 104 (Michael Waibel, Asha Kaushal, Kyo-Hwa Liz Chung and Claire Balchin eds.,
2010).

135 The New York Convention, supra note at 1(3).

13 Carron and Caplan, supra note 132, at 86.

137 Rudolf Dolzer & Christoph Schreuer, Principles of International Investment Law 426 (204
ed. 2012).

138 Dugan et al., supra note 2, at 77.

129 Ibid.
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a national courts” action to be executed in a state where enforcement of those
awards is sought. However, sometimes national courts abuse their power in
respect of arbitration. For example, Himpurna v. Indonesia’® can be
considered as one of the extreme example in which the respondent state
obtained an injunction from Jakarta District Court.'¥! Therefore, national
courts’ excessive interference decreases effectiveness of investment
arbitration by slowing the process and increasing the expenses of parties.!4?

Except such extreme examples, there is also possibility that national
courts review arbitral awards in accordance with their laws. As analyzed in
the aforementioned sections of this chapter, while the ICSID Convention
prohibits any review by national courts, awards which are intended to be
enforced under the New York Convention can be reviewed by national
courts. '

As a result, although national courts have an important role in the
execution of arbitral awards, it is not acceptable by international investment
community that they can review all arbitral awards deeply and refuse their
enforcement based on different grounds arising from national laws. Because
of this reason, while the New York Convention provides exhaustive list of
grounds for refusal, the ICSID Convention encumbers each Contracting
State to recognize and enforce arbitral awards without further review by
eliminating all problems, except State immunity which is restricted within
the theory of restrictive immunity in recent decades, in front of enforcement
of arbitral awards.

II1. Solutions of the Problems of Enforcement

In order to enforce its arbitral award different judicial and/or non-judicial
(alternative) solutions are used by winning party. In this chapter, revival of
diplomatic protection by investor under the ICSID Convention (the first
section), waiver of State immunity or providing “comfort letters” as implied
waiver by host state, pursuing a negotiation of a post-award settlement,
taking out an insurance or assigning its award to the third party by investor,
inducement measure taken by home state, actions taken by international
organizations (the second section) will be discussed as solutions to the
problems of enforcement of investment arbitration awards discussed in the
prior chapters.

% Himpurna California Energy Ltd (Bermuda) v. Republic of Indonesia (UNCITRAL Interim
Award of September 26, 1999, and Final Award of October 16, 1999) 25 YB Comm. Arb. 11
(2000).

141 Dugan et al., supra note 2, at 77.

142 Jbid.

1# See Christoph Schreuer, Interaction of International Tribunals and Domestic Courts in
Investment Law, 4 Contemporary Issues in International Arbitration and Mediation: The
Fordham Papers 71 (2011).
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3.1. Solution under ICSID

The ICSID Convention provides diplomatic protection in Article 27 for
winning investor as ‘an alternative and supplement to the judicial
enforcement of awards”# under Article 54 of the Convention. Thus, although
in the course of the ICSID Convention’s drafting, the drafters considered the
exclusion of diplomatic protection necessary in order to open a way for
arbitration, protect host states from multiple claims and claimants and
remove the dispute from the realm of politics and diplomacy,*® the ICSID
Convention remains door open for revival of diplomatic protection which is
applied by home state of investor against host state in order to espouse the
claim of its investor. Article 27(1) of the Convention provides that:

No Contracting State shall give diplomatic protection, or bring an
international claim, in respect of a dispute which one of its nationals and
another Contracting State shall have consented to submit or shall have
submitted to arbitration under this Convention, unless such other
Contracting State shall have failed to abide by and comply with the award
rendered in such dispute.

As seen from this article, once host state fails to abide by and comply with
the award, winning investor may resort to diplomatic protection of its home
state. In case of espousal of investor’s claim, home state of that investor may
submit the dispute to the International Court of Justice under Article 64 of the
ICSID Convention.4¢

However, there are at least three reasons which proved diplomatic
protection unworkable for business interests.'¥ Firstly, espousing of
investor’s claim is at discretion of home state of that investor.*® Thus, as based
on its discretion home state may be unwilling to take its investor’s claim or
even intend to dissuade investor to continue its claim,* because of different
political reasons, it is not guarantee for the investor that it will be protected
by its home state in order to enforce its award in all cases.

Secondly, application of diplomatic protection depends on some
conditions such as establishing of nationality of investor or exhaustion of all
local remedies.”™ However, ‘It is not entirely clear the extent to which this

14 Schreuer et al., supra note 5, at 426.

145 [pid.

14 Uchkunova & Temnikov, supra note 115, at 206.

¥ Jan Paulsson, Arbitration without Privity, 10(2) ICSID Rev. 232, 255 (1995).

148 Andrew Newcombe & Lluis Paradell, Law and Practice of Investment Treaties: Standards of
Treatment, 6 (2009).

1# Jorge E. Vifiuales, Dolores Bentolila, The Use of Alternative (Non-Judicial) Means to Enforce
Investment Awards against States, in Diplomatic and Judicial Means of Dispute Settlement, 268
(Laurence Boisson de Chazournes, Marcelo G. Kohen, and Jorge E. Vifiuales eds., 2012).

1% Schreuer et al., supra note 5, 415.
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latter condition applied in the context of investment disputes’.” It is argued
that the exclusion of any other remedies in the context of Article 26 of the
ICSID Convention shall also apply to the discussed case.!*

Finally, as showed by Permanent Court of International Justice in the
Mavrommatis Palestine Concessions case,'>

By taking up the case of one of its subjects and by resorting to diplomatic
protection or international judicial proceedings on his behalf, a State is in
reality asserting its own rights — its right to ensure, in the person of its
subjects, respect for the rules of international law.>*

Therefore, there is no guarantee that home state will transfer any amount
obtaining from host state to investor’s account.'®®

As a result of those reasons, until today diplomatic protection under the
ICSID Convention has never been used by any home state.’® However, as
argued by Christoph Schreuer, compliance obligation of losing state with
arbitral awards was backed up by ‘the revival of the right to diplomatic
protection by the investor’s State of nationality’.'™” The possibility of revival
of diplomatic protection plays a supplementary role for guaranteeing of
enforcement of arbitral award by losing host state. Therefore, provision
stipulated in Article 27 of the ICSID Convention is important for winning
investors, although it has never been used.

3.2. Other solutions

In this section, various solutions to enforcement of arbitral awards will be
discussed. First of them is waiver of immunity from execution by host state
which assists investor to avoid the immunity bar in the execution stage of its
arbitral award. Waiver of immunity may be stipulated in either investment
agreement between the host state and the investor or in BITs."® However,
entering such a provision into the investment agreement depends on the
bargaining power of the investor.”™ In addition, because of condition on
reciprocity relating to waiver of immunity from execution,'® this provision is

151 Vifiuales & Bentolila, supra note 150, at 269.

152 Martins Paparinskis, [nvestment Arbitration and the Law of Countermeasures, 79(1) B.Y.L.L. 264
(2008).

15 Mavrommatis Palestine Concessions (Greece v. United Kingdom) (1924), PCI], Series A, No 2.
154 Ibid.

15 Vifiuales, Bentolila, supra note 150.

1% Uchkunova & Temnikov; See also Giuliana Cane, The Enforcement of ICSID Awards:
Revolutionary or Ineffective?, 15 Am. Rev. Int'l Arb. 439, 458 (2004).

157 Schreuer et al., supra note 5, at 1119.

1588 Uchkunova & Temnikov, supra note 115, at 202.

15 Choi, supra note 20, at 214; Uchkunova & Temnikov, supra note 115, at 202.

160 Jchkunova & Temnikov, supra note 115, at 202.
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usually not added into text of BITs by states.!*! Therefore, including provision
on waiver of immunity in agreements is not ‘generally adopted in practice’.'®2

However, where any private party has sufficient negotiation power to
include such provision in its investment agreement concluded between it and
host state, then in case of execution of arbitral awards rendered on disputes
arising from that agreement, the host state may not invoke its sovereign
immunity as bar to execution. For those cases the ICSID Centre has suggested
the following model clause:

The [name of contracting state] hereby irrevocably waives any claim to
immunity in regard to any proceedings to enforce any arbitral award
rendered by a Tribunal constituted pursuant to this Agreement, including,
without limitation, immunity from service of process, immunity from
jurisdiction of any court, and immunity of any of its property from
execution.'6?

As stated by George Delaume, this type of waivers from execution compels
a state to look for a friendly settlement with a winning investor rather than
enforcement procedure in national court.®*

In the context of the New York Convention, investor can also argue the
existence of implied waiver of host state from execution which was made by
investment agreement in which that host state waived its immunity from
jurisdiction. However, there are different possibilities depending on the
national laws and states” membership to the New York Convention. Those
possibilities of this type of implied waiver were explained by Andrea
Bjorklund set out below:

One possibility is that a respondent State's agreement to arbitrate in a State
that is party to the New York Convention, such that any award is governed
by the Convention, is an implied waiver of immunity in any subsequent
enforcement action, regardless whether the respondent State is itself a party
to the Convention. A second variation is that only if the respondent State
itself is a party to the Convention would such a waiver be implied,
regardless whether the award itself was rendered in a New York
Convention State and was thus subject to enforcement under the
Convention.

Although some national courts accept the implied waiver of sovereign
immunity from execution, under their immunity laws they will require an

161 Blane, supra note 58, at 498.

162 Cane, supra note 157, at 457.

162 JCISD Model Clauses, Doc. ICSID 5/Rev. 1, at c. XIX, reprinted in Pieter Sanders (ed)
Yearbook Commercial Arbitration (Volume 9, 1984).

164 George R. Delaume, Contractual Waivers of Sovereign Immunity: Some Practical Considerations,
5(2) ICSID Rev. 232, 255 (1990).

165 Bjorklund, supra note 62, at 309.
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explicit waiver of sovereign immunity from execution in case of attachment
of arbitral awards to non-commercial property.1¢

It should also be noted that, according to national laws, it may not possible
for national court to attach arbitral award to the diplomatic or military
property based on a waiver of immunity from execution.’®” For example, Af-
Cap, Inc v Chevron Overseas (Congo) Ltd, the US Court of Appeals held that
waiver of immunity relating to all of its property by any state is not valid in
the territory of the United States of America'® and the creditor should prove
commercial nature of the discussed property before attachment.'*

As stated by Christoph Schreuer, ‘the reference of Art. 55 to the law of the
respective country means that any limitation in that law to the validity of a
waiver would have to be respected ... [I]t is doubtful whether a waiver that
goes beyond that provision would be effective’.'* However, in the context of
commercial property which ‘does not enjoy immunity anyway’,'” ‘it would
be illogical additionally to require a waiver’'”2 in respect of that commercial
property taking the fact that enforcement on commercial property is allowed
by national immunity laws of most states.”?

Finally, it can be stated that ‘A weak point of this solution is that it does not
solve the problem of unavailability of assets or their (possible) subsequent
conversion from commercial to non-commercial”.'7*

The second solution to avoid immunity bar in case of enforcement of award
is “comfort letter” provided by host state within the process of annulment.
For example, during the CMS annulment proceeding Argentina provided
such a letter stating that ‘it will recognize the award rendered by the Arbitral
Tribunal in this proceeding as binding and will enforce the pecuniary
obligations imposed by that award within its territories, in the event that
annulment is not granted’.'” It is argued that this type of “comfort letter” can
be considered as an implied waiver of immunity from execution, in spite of
the fact that it has not been tested in practice yet.1”®

Investors can also use the following three means as solutions to
enforcement of arbitral awards: 1. pursuing a negotiation of a post-award
settlement; 2. taking out insurance; 3. assigning its award to the third party.

Various factors affect investor to decide whether to pursue a negotiation of

166 [ bid.

167 Uchkunova & Temnikov, supra note 115, at 203.
168 Af-Cap, Inc v Chevron Overseas (Congo) Ltd, 475 F3d 1080, 1087 (9t circuit 2007).
16 Blane (footnotes omitted).

170 Schreuer et al., supra note 5, at 1179.
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175 CMS, § 28.

176 Uchkunova & Temnikov, supra note 115, at 204.
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a post-award settlement. This settlement may be suitable for both parties of
dispute from different perspectives. By explaining those perspectives
L.Mistelis and C.Baltag indicate in their survey on “Corporate Attitudes
towards Recognition and Enforcement of International Arbitral Awards”'”
that:

For the non-prevailing party it might be more suitable to substitute damages
for specific performance or to pay a substantial amount over a period of
time. For the winning party, renegotiating the arbitral award might be more
profitable than spending time and money in enforcing it.'”®

Usually, an investor decides based on its bargaining power and difficulties
such as time and expenses in enforcement of its arbitral award.” Risk in
respect of enforcement of arbitral awards against state and negotiating power
of both parties determine the final value at which winning investor would like
to settle or sell its award.®®® If the investor concludes that the post-award
settlement is more beneficial for it than starting an enforcement procedure,
then it starts negotiations with host state in order to obtain maximum benefit
from this settlement. As a result of such settlement, parties of dispute reach a
new agreement on payment of arbitral award of investor which includes not
only cash payment, but also future benefits for investor such as tax benefits or
other regulatory exemptions.#!

However, it should also be noted that economic and physical compulsion
applied by host state to compel investor to agree with an unfair post-award
settlement is null and void."¥? In Desert Line Projects LLC v. The Republic of
Yemen,'® the Arbitral Tribunal held that:

The settlement agreement according to which the prevailing party in an
arbitral proceeding renounces half of its rights without due consideration
can only be valid if it is the result of an authentic, fair and equitable
negotiation. In the case at hand, the rejection of the outcome of a mechanism
for the resolution of the claims rendered in a local arbitration by two
arbitrators selected by the Parties, and assisted in their deliberations by a
local Yemeni magistrate; coupled with the subjection of the Claimant’s

177 Loukas Mistelis & Crina Baltag, Special Section on the 2008 Survey on Corporate Attitudes
towards Recognition and Enforcement of International Arbitral Awards: Special Section: Recognition
and Enforcement of Arbitral Awards and Settlement in International Arbitration: Corporate Attitudes
and Practices, 19 Am. Rev. Int'l Arb. 319, 319 (2008).

178 [bid.

17 Vifiuales & Bentolila, supra note 150, at 260.

180 [hid.

181 R. Doak Bishop, Introduction: The Enforcement of Arbitral Awards against Sovereigns, in
Enforcement of Arbitral Awards against Sovereigns, 5 (Doak Bishop ed., 2009).

182 Vifiuales & Bentolila, supra note 150, at 261.

18 Desert Line Projects LLC v. The Republic of Yemen, ICSID Case No. ARB/05/17, Award, 6
February 2008.
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employees, family members, and equipment to arrest and armed
interference, as well as the subsequent peremptory “advice” that it was “in
[his] interest” (Exh. CM-113) to accept that the amount awarded be
amputated by half, falls well short of minimum standards of international
law and cannot be the result of an authentic, fair and equitable
negotiation.'8*

As seen from this statement of the Arbitral Tribunal, for concluding valid
agreement after post-award settlement negotiation between parties should be
authentic, fair and equitable. Otherwise, the state party would have failed to
comply with its fair and equitable treatment obligation under BIT concluded
between that state and the home state of investor.

To sum up, it can be stated that as the post-award settlement is suitable for
investor who feel that the enforcement procedure will not be smooth and will
take long time, this mean is used by many corporations. This view is
supported by the abovementioned survey which indicates that 40% of
interviewed corporate counsels confirmed that their companies had
negotiated with the opposing party after receiving award.'®

One of the options available to investors is insurance for non-payment of
BIT award.®¢ In difference with political risk insurance, BIT award insurance
covers the entire value of arbitral award by applying 10% of franchise
deductible.’¥” However, as observed by Andrea Bjorklund, BIT award
insurance is costly as well as it is not easily available to investors to gain entire
coverage.!®

One of the solutions to problem of enforcement is an assignment of its
award by the investor to the third party. For example, CMS Gas Transmission
Company assigned its award to Blue Ridge Investments, LL.C. as a possible
solution to Argentine immunity defence.!™ Argentina objected this
assignment by stating that it was improper assignment.'® Christoph Schreuer
also stated that ‘Only a party to the original ICSID arbitration proceeding may
initiate the procedure under Art. 54(2). This would exclude action by an
interested third party’.” However, the US District Court for the Southern

18 ]d. at § 179.

185 Mistelis & Baltag, supra note 178, at 339.

1% Andrea K. Bjorklund, Sovereign Immunity as a Barrier to the Enforcement of Investor — State
Arbitral Awards: The Re-politicization of International Investment Disputes, 21 Am. Rev. Int'l Arb.
211, 234 (2010).

187 [bid.

188 Jbid.

18 Yas Banifatemi, Enforcement of Arbitral Awards in Investment Arbitration: Taking Stock and
Way Forward (Second Symposium on International Investment Agreements, Paris, 2010), 97
http://www .oecd.org/investment/internationalinvestmentagreements/49893996.pdf (last
visited Oct 6, 2016).

190 Uchkunova & Temnikov, supra note 115, at 207 (footnotes omitted).

1 Schreuer, supra note 81, at 1146.
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District of New York concluded that, taking into consideration that the
national law should apply to enforcement procedure, ‘nothing in ... New
York law prevents an assignee from seeking recognition and enforcement of
an ICSID Convention award’.*2

In addition to investor’s actions, home state also takes some measures such
as inducement in order to compel host state to comply with an arbitral award.
For example, under the US Foreign Assistance Act of 1961, ‘none of the funds
... may be provided to a government or any agency or instrumentality thereof,
if the government of such country ... has ... nationalized or expropriated the
property of any United States person ... and ... hasnot ... provided adequate
and effective compensation for such property in convertible foreign exchange
or other mutually acceptable compensation equivalent to the full value
thereof, as required by international law’.'* By threatening to invoke this
provision, which is so-called the “Helms Amendment”, the US Government
compelled the government of Costa Rica to give its unilateral consent to the
ICSID arbitration* in Santa Elena™® case. However, it is clear that there are
few countries in the world which have sufficient economic power to use such
type of inducement. Nevertheless, regardless of home state’s inducement
power, non-complying host state loses its creditworthiness in the
international community. This view is also stated by the annulment
committee in Mitchell v. Congo™® that ‘a State’s refusal to enforce an ICSID
award may have a negative effect on this State’s position in the international
community with respect to the continuation of international financing or the
inflow of other investments’.'*” Therefore, this fear is also effective over host
states” decision on whether to comply with arbitral award or not.

Other mechanism which can become a solution to enforcement of arbitral
awards is an effective intervention of international institutions. As observed
by J. Vifiuales and D. Bentolila, "When a borrower country is unwilling to take
steps or make necessary efforts to resolve or settle” disputes on compensation
to foreign investors in case of expropriation of their property, the World Bank
as one of the important financial source of many countries ‘may be led to

192 US District Court for the Southern District of New York, Order of 30 September 2012, 10
Civ 153 (PGG), 20 http://www.italaw.com/sites/default/files/case-documents/italaw1102.pdf
(last visited Oct 6, 2016).

193 U.S. Foreign Aid Act of 1961, 22 U.S.C. § 2370a(a)(1)(A) and 22 U.S.C. § 2370a(a)(2)(B).

194 Charles N. Brower, Jarrod Wong, General Valuation Principles: The Case of Santa Elena, in
International Investment Law and Arbitration: Leading Cases from the ICSID, NAFTA,
Bilateral Treaties and Customary International Law, 752 (Todd Weiler ed., 2005).

195 Compaitia del Desarrollo de Santa Elena, S.A. v. Costa Rica, ICSID Case No. ARB/96/1, Award,
17 February 2000, and Rectification of Award, 8 June 2000.

19 Patrick Mitchell v. Democratic Republic of the Congo, ICSID Case No. ARB/99/7 (Annulment
Proceeding), Decision on the Stay of Enforcement of the Award, 30 November 2004.

197 [d at § 41.
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withhold or suspend lending to the country until such disputes have been
solved’.® Although this remedy is out of control of investors,'* this pressure
made by the World Bank is also one of the effective means to compel non-
complying host state to solve any problems with investors in order to restore
its creditworthiness among international community.

Taking all the above mentioned means into consideration, it can be stated
that those means assist winning party to achieve its final goal, namely
obtaining compensation indicated in arbitral award. Although each of those
solutions has their weak side, winning investor can sufficiently use them
jointly or separately to enforce its arbitral award.

IV. Recommendation and Conclusion

As analyzed in the aforementioned chapter, there are various solutions to
the problems of enforcement of arbitral awards. While in some cases it is
sufficient for winning party to use one of those solutions to enforce its arbitral
award, in other cases that winning party have to invoke some of those
solutions together to reach its compensation goal. In this chapter, two of those
solutions will be described as recommended solutions to problems of
enforcement of arbitral awards rendered under the arbitration mechanisms
discussing in this article (the first section). Moreover, this chapter will be
finished with the conclusion of the article (the second section).

4,1. Recommendation

In this section, two solutions are suggested to avoid problems of
enforcement of arbitral awards: 1. adding provision on waiver of sovereign
immunity from execution into both the ICSID Convention and the New York
Convention; 2. pursuing a negotiation of a post-award settlement.

Waiver of sovereign immunity from execution is very desirable by
investors in case of execution of arbitral awards against non-complying host
state. However, as stated in the previous chapter, obtaining such a waiver
from state party depends on different factors such as bargaining power of
investor, willingness of state parties to BITs, etc. As a result, such situation
creates obscurity in respect of waiver of immunity from execution by making
the fate of execution of arbitral award depended on the behaviour of the
different parties. Therefore, although it is argued that the fate of arbitral
awards should not be depended on the conduct of the parties of dispute, ‘it
may be worthwhile to amend the ICSID Convention to eliminate the impact
of sovereign immunity in the execution of awards’.? This type of elimination

1% Vifiuales & Bentolila, supra note 150, at 274.
199 Uchkunova & Temnikov, supra note 115, at 207.
20 Nmebhielle, supra note 38, at 47-48.
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would also be beneficial for winning investors whose awards are enforced
under the New York Convention. However, it is argued that “due to the lack
of political consensus’ among states, at present it would not be possible to
make any amendment in respect of waiver of immunity from execution.?*

Establishing an appellate mechanism within the ICSID Centre in exchange
for waiver of sovereign immunity from execution could be a solution for the
problem of consensus among states on this matter in multilateral level. This
appellate body must have the following characteristics:

1. It must be a permanent body;

2. It must consist of certain number of arbitrators (depending on the
workload of the ICSID Centre) appointed by group of states based
on their regional origin determining in the list of the United
Nations Regional Groups of Member States;?’?

3. It must have the power to review the cases and make a final
decision on those cases. However, it may only change a decision of
arbitration tribunal only in case of existence of grounds stipulated
in Article 52(1) of the ICSID Convention. Otherwise, it should
confirm arbitral award rendered by the first instance arbitral
tribunal;

4. It must be bound by facts determined by the first instance arbitral
tribunal. 2

This type of appellate body can be in interest of both parties of dispute
because of different reasons. From the states” aspect, this amendment will
have given a power to the Contracting States to the ICSID Convention to
establish a separate body from arbitral tribunal which will not be interfered
by investors. This fact will make those States convinced to agree with this
amendment, because they will obtain the control of appointment of the
appellate body’s stuff and therefore, will not be able to object from arbitrators
that they take sides of business community. From the investors’ aspect,
establishing this type of appellate body will eliminate annulment procedure
which possibly has a never-ending nature. In addition, since states will waive
their immunity from execution in exchange for the mentioned appellate
structure, investors will be able to enforce their arbitral awards by easily
avoiding immunity bar.

It should be noted that although provision on waiver of sovereign
immunity from execution could be added to the New York Convention, it is
not possible to establish this type of appellate system under this Convention
in order to achieve consensus among the Contracting States to that

201 Cane, supra note 157, at 460.

202 See United Nations Regional Groups of Member States at
http://www.un.org/depts/DGACM/Regional Groups.shtml (last visited Oct 6, 2016).
23 See Tams, supra note 47, at 6.
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Convention based on the aforementioned arguments. That's why the
following solution would be more suitable for investors than this one.
Nevertheless, it can be stated that the following solution is also suitable for
investors whose awards have been rendered under the ICSID Convention at
present day.

As stated in the previous chapter, pursuing a negotiation of a post-award
settlement is one of the solutions using by winning investor to avoid any
possible obstacles in the enforcement stage of arbitral award. Since this
settlement may be suitable for both parties of dispute from different
perspectives such as saving time and expenses by investor and paying some
part of award or even substituting cash payment with other types of benefits
by losing state, it is argued in this article that it would be very beneficial for
any winning investor to pursue a negotiation of a post-award settlement
rather than starting enforcement procedure against the respective host state
in case of non-compliance by that host state with arbitral award.

4.2. Conclusion

As seen from the previous chapters, winning party have to make an effort
in order to enforce its investment arbitration award against non-complying
party. Different types of problems come into play after rendering award by
arbitral tribunal such as annulment procedure, State immunity, etc. However,
as observed by L.Mistelis and C.Baltag in their survey on “Corporate
Attitudes towards Recognition and Enforcement of International Arbitral
Awards”, voluntary compliance with arbitral awards is around 90% of the
cases.?

Although non-compliance with arbitral awards is not issue for investors in
most cases, investors suffer from some problems, especially State immunity
from execution in some cases where losing state does not intend to comply
with the arbitral award. That's why wide ranges of solutions discussed in the
third chapter of this article are used by different subjects in order to make
compensation available for the winning investor. It should be noted that those
solutions are usually sufficient for solving those problems of enforcement in
case of non-compliance by host states with arbitral awards. However, in order
to avoid immunity bar of host state entirely the recommendations suggested
in the previous section of this chapter can be taken into consideration by the
respective authorities and investors.

204 Mistelis & Baltag, supra note 178, 357.
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*

Emin Karimovo

Siibutetma standarti' Azarbaycan miilki
prosessual mahkamsa tacriibasinda
(stibutlarin qiymatlandirilmasi standarti)

Annotasiya

Son dovrlarda prosessual hiiqugda siibutetms standarty anlayisimn genis sakilda istifada
olunmast Azarbaycan miilki prosessual tacriibasinda da 6z sksini taprmsdir. Mohz maqalada
asas etibarila siibutetma standarti anlayisi, mahkomoanin hagigotin miiayyan edilmasinda
rolu, siibutetma standartina anglo-sakson va kontinental hilquq movgeyindon yanasma,
“sarbast daxili inam” anlayist, obyektiv siibutetma standartinda zaruriyyat, Avropa Insan
Hiiquglar: Moahkamasinin tacriibasinds siibutetms standartinin Azarbaycan prosessual
hiiququna tasiri masalalari atrafl sakilds arasdirilmmsdir.

Abstract

In recent years, using of the context of standard of proof in procedural law reflected to the
civil-procedural law of Azerbaijan. So that the standard of proof, the role of courts in
determination of truth, the approachment to standard of proof in anglo-saxon and
continental law, necessity for objective standard of proof, the influence of the practice of the
European Court of Human Rights to Azerbaijan’s procedural law were researched broadly
in this article.
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Giris
on zamanlar Azorbaycan mohkomo tocriibosini arasdirarken
Apellyasiya vo Ali Mahkamanin bir ne¢o gorarlarinda tez-tez “stibut

standart1”, “stibutlarin giymetlondirilmasi standart” ifadslorins rast
golinir.?

* University of Minnesota Law School, LL.M. 2011.

Uingilisco - standard of proof, rusca — cmandapm doxasvieanis.

2 Ayrica geyd etmaliyom ki, mehkame gorarlari iizra mahkems tacriibasini arasdirilmasi tam
bir iztirabdir. Elektron mehkems sistemi ve bazast demek olar ki, movcud deyil.
Moahkamelarin saytinda mehkeme gorarlarinin axtaris ve saxlanma sistemi ¢ox zeaifdir,
mosalon Baki Apellyasiya Mohkamasinin internet saytinda son dovrlers aid bazi mshkems
getnamesini gérmsk olar. Ali Mehkemenin ds saytinda gerarlarin axtaris sistemi ¢ox zsifdir.
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Boytik ehtimalla oxudugunuz mohkoma goararlarinda bels ifadoyo ¢ox rast
golmisiniz:

“Eyni zamanda, “Qavazov Bolgaristana qgarst is iizra” 06 mart 2008-ci il
tarixli gararinda Insan Hiiquglart iizra Avropa Mahkamasi movgeyini ifada
etmisdir ki, siibutlar1 giymatlondirarkon, bir qayda olaraq “Osash siibhadaon
kanar” siibut standartlar: tatbiq edilir (§93)”

Stibut standarti (sonradan bu moatnds - siibutetms standarti) adlanan
prosessual institutun on ¢ox istifadoe olundugu yer timumi hiiquga® (anqglo-
saksson) aid olkealordir. Bununla yanasi, imumi hiiququn istifads olundugu
bir ¢ox institutlarin manbayinin mahz godim Roma hiiququ oldugunu istisna
etmok olmaz.* Siibutetmo standarti iimumi hiiquq sisteminds siibutlarin
giymotlondirilmasi vo faktlarin miisyyan edilmasi meyaridir. Burda an genis
istifade olunan iki siibutetms standarti mévcuddur — “aglabatan (sasasli)

175

stibhadoan kanar”® vo “stibutlarin tistiinliyii”®.

Mshkoma qarsisinda duran vacib moasalalorden biri isin faktlarmni vo
hallarin1 miisyyon etmoakdir. Onlara totbiq edilon ganun/hiiquq normalar:
yekunda ¢ixarilan mahkomo gorarinin osasimu togkil edir. Faktlar1 miioyyon
etmok tiglin mohkomoa ona toqdim edilmis siibutlar1 giymatlondirir vo
stibutetmo standartt mohkomoa prosesinin moagsoadlori liglin miiayyan faktin
olub-olmamasinit miiayyon edon kriteriyadir (meyardir).

Moahkomso prosesinin miilki vo cinayat isi tizro olmasindan asilli olaraq
totbiq edilon siibutetmo standarti forglonir. Ingilis vo ABS hiiququnda
mohkamealor iki standartdan istifads edirlor, cinayat proseslori tigiin — «osaslh
siibhadon kenar» vo miilki isler {iglin «siibutlarin {stiinliiyii». Ingilis
hiiququnda «siibutlarin  Gstiinliiyli» standartt homginin  «ehtimallar
(genasatlar) balansi» kimi adlanir. Har ikisi do eynidir vo hiiquqi adebiyyatda
har iki anlayis istifads olunur.

“Osasli gtibhadon konar” standarti, adindan goriindiiyli kimi onu ifads
edir ki, cinayet isinds soxsin tagsirliliyinds heg bir asasli (aglabatan) siibha
galmamalidir. Bu o demak deyil ki, onun haqiqiliyine heg zarra godar do

Yasadigim tocriibadon belo qonaste goldim ki, orda da biitiin qorarlar “rogemsallagdirilmir”,
¢iinki némralari melum olan bir ne¢s gerarlari tapmaq miiveffoq olmad.

¢ Common law.

¢+ Edward D. Re, The Roman Contribution to the Common Law, 29 Fordham L. Rev. 447 (1961);
Franz Wieacker, The Importance of Roman Law for Western Civilization and Western Legal
Thought, 4 B.C. Int'l & Comp. L. Rev. 257 (1981),
http://lawdigitalcommons.bc.edu/iclt/vold/iss2/2

The Common Law and Civil Law Traditions

https://www.law .berkeley.edu/library/robbins/CommonLawCivilLawTraditions.html.

5 Ingilis dilindo - “beyond reasonable doubt”. Bu motnds vo bir sira istinadlarda bu standart
“asash giibhodon konar” kimi torciimo edilibdir.

¢ Ingilisco - Preponderance of evidence. Bu standart homginin bozi iimumi hiiquq élkelarindo
“miimkiinliik balanst” (balance of probabilities) kimi ifade olunur.
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stibho yoxdur (beyond shadow of doubt). Bu o demoakdir ki, toqdim edilmis
stibutlarin biitlin digor alternativ izahlar1 (ssaslari, anlamlari) ¢ox az
inandiricidirlar” (it’s possible but not in the least probable).

“Stibutlarin tstlinliiyti” (ehtimallar balansi) standartini bels izah etmak
olar ki, agor toqdim edilmis siibutlar ssasinda faktin bdytik ehtimalla
(miimkiinliiklo)bas vermamasindoan ¢ox bas vermasi® genastine golmak
olarsa, stibutetmoa vozifosi yerina yetirilmis hesab olunur. Bu standart miilki
miibahisolors totbiq olunur.

Kontinental Avropa prosessual hiiququna xas olan slamatlori roman-
german hiiquq ailesine aid olan 6lkslarin ganunvericiliklarinds gérmak olar,
Azarbaycan hiiququ da istisna deyil.® Kontinetal Avropanin moahkomsa
sisteminin inkisafi Ingiltars vo ABS-dan (anglo-sakson hiiququ) fargli inkisaf
edirdi. Orta asrlords kontinental hiiquqda mahkamesalar inkivizisyon (istintaq)
xarakterli idilor, miiasir ¢okisme mohkomsolorine tam oks foaaliyyot
gostorirdilor. Yoni mohkomo toroflorin miibahisesini hall edan wveo
arqumentlari dinloyen passiv arbitr rolunu deyil® oksino prosesin aktiv
istirakgisi olan, faktlar1 miisyyon etmok, agkarlamaq vo aydinlasdirmaq, aktiv
miidaxilo edorak hagigati miiayyon etmak magsadilo mohkams istintaqin
aparan rolunu oynayirdi."

Sonradan, olbatts, kontinetal Avropa hiliququnun prosessual formati
doyisdi ve daha c¢ox c¢okismali oldu. Buna baxmayaraq bozi onanavi
xtisusiyyotlor qalibdir, bunlardan biri stibutlarin giymotlondirilmasinda
obyektiv meyarin'? olmamasidir.

Miiasir kontinental avropa adalot sisteminds inkivizisiya slamotlori azdir
vo hazirda daha ¢ox ¢okismali mohkomso sistemidir. Bununla yanasi
kontinental hiliquga xas olan siibutlarin giymotlondirilmoesi standarti
(stibuetma standarti) kimi - daxili inam ¢ixas edir.® Bu Azarbaycan
hiiququnda da beladir. Bir torafdon obyektiv talablor tlizerinds qurulan
gokismoali mahkoma sistemi qurulur, digor torafdon iso tam subyektiv olan
“daxili inam” standart: totbiq olunur.

7 Yoni demak olar ki, heg inandirici deyil.

8 More probable than not.

® Azarbaycan miilki prosessual qanunvericiliyinin artiq boytik islahatlara ehtiyact var. 2000-
ci ilde gebul olunmus Azerbaycan Respublikasinin Miilki Prosessual Macsllesi (bundan
sonra MPM) miiasir texnoloji ehtiyaclara imkan vermir ve mahkamse baxislarinin teleblarin
cavab vers bilmir.

10 Cokismeli sistemds oldugu kimi.

11 Sovet dovriinds mahkemaleri eyni rolu oynayirdilar, ola bilsin bu sebabdan bazi yaslh
hakimler mehkamenin ¢okisme prinsina kegidinde ¢otinlik ¢akirlar.

12 MPM-dbaki stibutlarin obyektiv giymetlondirilmesine telob meyar deyil. Har hansi bir
siibutun mehkeme tersfinden obyektiv gqiymstlendirdiyini nece miisyyen etmok olar? Hansi
meyarlarla? Moahkoms yenade 6z daxili inammma amma obyektiv qiymstlondirir?
Moahkemenin daxili inaminin na gadar obyektiv oldugunu necs bilmok olar?

13 Bunu siibutetmo standart: adlandirmagq olarsa ager.
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“Daxili inam” qaydast Napoleon dovriindo gobul edilmis cinayot-
prosessual macallasinds aks olunmusdur.™* Bunun manasi ondan ibaratdir ki,
hakim stibutlar1 6z daxili inamma osaslanaraq azad siiratds
giymotlondirmalidir. Bu gayda aydin subyektiv xarakter dasiyir vo obyektiv
meyarlara sahib deyil. Hakimin haqigeton 6z daxili inamina riayst etdiyini
miisyyon etmok miimkiin deyil. Daxili inam gaydasi hakimo yegans sual
verir - “sizin daxili inaminiz var mi1?”1

Azoarbaycan miilki prosessual qanunvericiliyindo “daxili inam” qaydasi
haqqinda norma yoxdur. Bu bir anliq fikir yarada bilor ki, Azarbaycan
mohkamalari miisayyon obyektiv meyarlar asasinda stibutlar: giymatlondirir.
Lakin “daxili inam” gaydasina mohkomo vo hakimlorin faaliyyatini
nizamlayan “Mahkamalar vo hakimlor hagqinda” gqanununda rast golmak
olar. Homin qanunun 100-cii maddasindo deyilir ki, “Moahkomo gorarlar
hakimlorin sarbast daxili inamina vo mohkomo arasdirmasinin naticolorine
asaslanmalidir”. Gortindliyti kimi, Azorbaycanda da mohkomo gorarlar
hakimin daxili inamindan asili edilir.

Kontinental hiiquq (roman-german hiiquq) sistemindo stibutetma
standartlar1 ¢ox genis yayllmamaqdadir. Qeyd olundugu kimi, burada aksins,
stiibutlar daha g¢ox subyektiv prinsip olan “daxili inama”!® asasen
giymotlondirilir.

Bizim  miilki  prosessual = ganunvericilik = siibutlarin = obyektiv
giymatlondirilmasini talob edir,'” lakin konkret totbiq oluna bilon siibutetma
standarti mocvud deyil. Bunun naticesinde mahkomsalards siibutlara dair
lizumsuz yiiksok taloblor formalasibdir. Realligda moahkemsalorin miilki
miibahisalords “daxili inammn” formalasdirmasi, demok olar, cinayat
hiiququnun standard: olan “ssash slibhadon konar” standartina oxsardir.
Hesab edirik ki, miilki miibahisslorde bizim mohkomsalordo “stibutlarin
tstlinliiyii” standartina oxsar tacriibani totbiq etmolidir.

Bu mosale ilo bagli Anglo-sakson hiiququnun tocriibasinden miixtalif
fikirlor soslondironds iso bozi hiiqugsiinas homkarlarimiz cavab olaraq bizds
presedent hiiququnun olmadigini geyd edirlor.” Sslinds hazirki masslonin

14 Fransa. Code d instruction criminelle de 1808 art. 342, 312. Bax. BuyTpenee yoexk aeHne nan
Oaaanc BepoaTHOCcTelt? CTaHAapTHI A0Ka3biBaHM:A B Poccry u 3a pybeskom. C.Bydviaum.

15 Fransa. Code de procedure penale (2013) Art. 353, 427 (andlhilar olmadigda mshkemes isi
“daxili inam” asasinda hall edir). Bax. Bayrpenee yOexaenne man DasaHC BEPOATHOCTEI?
Cranaapts! A0KasbiBaHys B Poccnu n 3a pyoeskom. C.Bydviaum.

16 Ingilisco - Intime conviction.

17 MPM, 88-ci maddo.

18 Bazi tip miilki miibahisslarde siibutetmays dair slave meyarlar miisyyon etmok olar,
masolon delikt, hoyat vo saxlamligla bagli miibahisalords. Ancaq yens do bu, “ssash
stibhalorden kenar” standarti olmamalidir.

1 Qeyd etmok lazimdir ki, Azorbaycan mehkemelori ATHM tocriibasini (presedentlorini)
ugurla totbiq edirlar. Presedent anlay1s1 olmasa da bizim hiiquq da daxil olmagqla kontinental
hiiqugda “vahid mehkems tacriibesi’, “hiiqugi miisyyenlik”, “hiiququn stabilliyini ve
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presedent tocriibasinda heg bir aidiyyati yoxdur.
I. Mahkamsa haqiqati miiayyon edirmi?

Inkivizisiya modeli baximindan balke do mahkomanin tam haqigeto nail
olmaq cahdini anlamaq olar. Bu ideologiyaya asasan mahkams haqiqi faktlar:
miiayyon edonadak isin aktiv istintaqun1 aparir. Sonra da miisyyan etdiyi
homin hogqiqi faktlar osasinda qorar gobul edir. Cokismoali moahkomsa
modelindo iso mohkomoanin neytral arbitr olaraq toqdim edilmis stibutlar
asasinda hoaqigati miisyyon etmok imkani ve miimkiinliiytine zomanoat
vermok ¢otindir.

Umumiyyatls mohkems “haqigeti miisyyen edir” ifadssi realligda
haddindan artiq gox iddiali soslonir vo he¢ do asan vo aglabatan vaxt
¢ar¢ivasinds nail olunacaq bir vazifs deyil. Anglo-sakson hiiququ bu hissada
aydin geyd edir ki, miilki prosesdo mahkama yalniz isin an miimkiin (boytik
ehtimal) hesab edilon faktiki hali vo ya hallarini miisyyen edir. Burda geyd
etmok lazimdir ki, Anglo-sakson miilki prosesinda toroflors faktlarin vo
stibutlarin tapilmasinda genis imkanlar verilir (discovery). Oksor hallarda iso
toraflor prosesin ilkin marhalslarinds faktlar barads razilasirlar vo sonradan
faktlarin toqdiq edilmoesine artiq ehtiyac olmur. Kontinental hiiquq
mohkomolorinin oksoriyyotindo belo prosessual imkanlar yoxdur. Eyni
zamanda hakim ¢okisma prinsipina riayet etmoayo ¢alisir vo haddindan artiq
tosobbiiskarliq gostormakls aktiv istirak¢rya ¢evrilmoamoayo ¢alisir.

Sovet dovriiniin oksor miilki-prosessual materiallarinda qeyd edilirdi ki,
mohkomaloar is tizro obyektiv haqgigati miisyyon edarsak gorar gobul edir.
Hesab olunurdu ki, Sovet mohkomosi hor miibahisode obyektiv haqigati
miiayyan etmoalidir vo buna gadirdir.?® Az sayda prosessualistlor mahkoma
gorarlarmmm mimkiin (boylik) ehtimallar osasinda gobul edilmasi
miimkiinliiyii ilo razilagirdilar.! Sonradan ke¢mis SSRi dévlatlarinin miilki
prosessual ganunvericiliklorinds aparilmig islahatlar naticosinds “obyektiv
hagigata” talob aradan galdirilmigdir.

Hazirki miilki prosessual ganunvericiliyimizds “obyektiv haqgigat” ifadasi
iglonilmasads MPM-in 14.1-ci maddasi mahkomadan hagigata nail olmaq
tiglin, isin hartorofli, tam vo obyektiv todqigino lazimi sorait yaradilmasi tolob
edir. Bunun da tocriibodo moahkomoalor torafindon isin faktlarimi miioyyon
edorkan vo giymsotlondirorkan haddindon artiq yiiksek siibutetma
standartinin tatbiq edilmasines yol a¢digini hesab edirik.

Hoagigato nail olmaq {igiin ilk névbade mohkoma toqdim olunan stibut,

ongoriilabilmesi” kimi prinsipler var. Ele presedent hiiququ da mehz bu kimi fundamental
osaslar tizarinds qurulur.

20 O mpesyMIMM UCTMHHOCTH CyAeOHOTO pelieHns, BCTYIIMBIIETO B 3aKOHHYIO cuay, Yeuuna
H.A, VIsOpansbie TPy AbI 11O rpaKaHCKOMY Tpasy, 2004.

2 Bax, Mu¢ oObeKTHBHOI MCTHHBI M CTaHAAPTHI AoKaswiaHms, C Msocumos, Zakon.ru. O
AOCTOBEPHOCTH 1 BeposiTHOCTU B ripasocyaun, Kypuiaes C.B.
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faktlar1 vo miibahiso ilo bagli kegmis hadisolori (hallar1) tam daqiqiklikls toyin
etmolidir. Oks alda hagigato nail olmaq miimkiin deyil. Mantiglidir, deyilmi?
Ogor mohkoma isin biitlin hallarini tam daqiq miiayyon etmirso, o zaman
hagigat do bargorar ola bilmaz. Yarimgiq hogigoat olmur!

Umumiyyatlo mahkama miibahiss ilo bagli kegmis hallari (faktlari) tam
dogiq miisyyon edsa bilormi? Obyektiv olaraq real hoayatda bu
miimkiindtirmii? Mohkomalor {liglin bu asan oldo olunan moagsoddirmi?
Moahkams har seyi daqiqg, tohrifsiz miisyyon eds bilocok vo har seyi bilon
varliqdirmi?

Digtintirom ki, har bir hiiqugsiinas realligda bunlara nail olunmanin
miimkiin olmadigini bilir.

Moahkoma miibahisonin faktlarini onunla bagli kegmis hallar, toqdim edilon
stibutlar, sahid ifadalori, ekspert vo miitoxassislorin verdiklori malumatlar
asasinda miiayyon eds bilir. Mahkamaonin biliyinin hagigato uygunlugu isdo
olan siibutlarin dogrulugundan (métebarliyine) asili olacaqgdir va bu stibutlar
har hansi halin/faktin olub-olmamasinin giymatlondirilmasinds rol oynayur.

Ke¢mis hadisalorin (hallarin ve faktlarin) gesdean ve ya bilmayarok istonilon
tohrifi, ehtimallara osaslanan ekspert roylori, texniki vo elmi biliklorin
moahdudlugu ona gatirib ¢ixarir ki, is tizre axtarilan faktin/halin mévcud olub-
olmamasi yalniz miimkiinliik, yoni boyiik vo ya az ehtimal, asasinda
miioyyon oluna bilor. Bozi hallarda faktlar1 boyiik doracods
miimkdinltiklo/ehtimalla miioyyon etmok olar.

Masalon videogoriintiids bir saxsin digor soxsi vurdugu goriiniir, bu fakt
sahidlor do tosdiq edir vo ekspertiza birinci soxsin paltarinda digor soxsin qan
izlorini mioyyon etmisdir. Bu siibutlar osasinda demok olar ki, boytik
daracads ehtimalla birinci soxs ikinci saxsi vurmusdur. Bu halda mahkamsa
hagigoti miiayyon etmir o, ehtimalin/miimkiinliiyiin elo doracasini miiayyon
edir ki, har hansi aks-arqument inandirici olmayacaqdir.

Digor misala baxaq. Patalogiyas1 olan soxs tibbi omoliyyatdan sonra vofat
edir. Ogor hokimlor omsaliyyat Oncasi vo sonrasi lazimi tibbi yardim
gostarsaydilar, soxsin sag galmaq ehtimali olardi. Ekspertiza roy verir ki,
diizgiin miialica va zaruri tibbi yardim olsa idi miisbat natico miimkiin olardi.
Ekspert homginin geyd edir ki, hatta diizgiin vo keyfiyyastli tibbi yardimla
bels, bu xostaliklo yalniz 80% pasientlor sag qalirlar.

Moahkomso bu isdo zaruri tibbi yardim gostorilsaydi soxsin sag qalacagini
miioyyon etmoalidir? Xeyr, ¢linki hor sey soxsin hansi qrupa, 20% vofat edon
yoxsa 80% sag qalan, aid olmasindan asilidur.

Mashkoma saxsin oliimiiniin sebabini sshv miialico oldugunu tosdiq etss,
bu halda diizgiin olar ki, soxs 80% sag galanlar qrupuna aid olsun. Balks soxs
tibbi yardimin gostorilmasindan asili olmayaraq vefat edon 20% qrupa aid
idi? Hansi qrupa aid oldugunu miisyyon etmak mohkoms ti¢lin miimkiin
deyil. Belaliklo 6ltimtiin sobobinin sohv tibbi yardim oldugu tosdiglonsa bu hal
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80% ehtimalla miiayyon edilocakdir.

Yekunda bir sual qalir, sizco moahkomo bu igsdo tam hagigoto nail ola
bildimi?

Realligda moahkamanin aglabatan vaxt vo resurslar ¢orgivesinds tam
hagigoats nail olmag1 obyektiv olaraq miimkiin deyil.

Mashkoma biitiin islords tam haqiqgeti miisayyon eds bilordiss, hiiquqda heg
bir prezumpsiyaya ehtiyac qalmazdi. ©gor mohkoma hagigoto nail olaraq
soxsin hagigaton do togsirli olub-olmamasini tam miioyyon edacokdirse, onda
soxs niyo togsirsizlik prezumpsiyast il qorunsun ki?!

Eynilo delikt moasuliyyotinds, harada ki, hiiquqga zidd horokat térotmis soxs
“tagsirlilik prezumpsiyasint” dasiyir. Yoni delikt miibahisalarinds soxsin delikt
moasuliyystinin miiayyon edilmasini siibut eds bilacok stibutlar vo faktlar
mohz delikt toratmis soxsin sahibliyinde olur ve onlar1 gizlatmakls
moasuliyyatdon qacga bilor. Misal {iglin yuxarida verilon tibb miiassisasinin
misalinda biitlin hadiselor hamin miiassisanin arazisinde bas veribdir.
“Tagsirlilik prezumpsiyast” macbur edir ki, tibbi miisssiso 6z miidafiasini
doarhal qursun, nainki passiv proses istirakgisi olaraq garst terafin onun
togsirini stibut etmasini gozlasin.

Bu kimi hallarda mohkoma tam haqigati miiayyon etmok imkanina malik
olsayd: delikt toroden soxse miioyyon moenada oncodon “togsirli” kimi
baxilmasina ehtiyac qalmazdi, ¢linki mohkomo tam hoqigati borqorar
edocokdir.

Moahkomso icraatinda ke¢mis hallarin miiayyon edilmasi prosesindo tam
olaraq biitlin sshvlorden gagmaq miimkiin deyil. ABS Ali Mahkomasinin
Speiser v. Rondall? isinds geyd edilir ki, mohkomo prosesinde homige
miioyyon hadlar daxilinds faktlara aid sohvler mévcuddur va toraflor bunu
nazars almahdirlar.

Ogor sohvlor qagilmazdirsa o zaman hansi on aglabatan vo uygun yolla
risklori boltisdiirmok olar? Siibutetmoa standarti mohz elo vasitodir ki, onun
komaoyi ila prosesin toraflari arasinda risklar boliintir.

ovvalde geyd etdiyim kimi, siibutetmo standarti kontinental (roman-
german) hiiquqa ¢ox da xas olan institut deyil. Lakin son dovr arzinds Avropa
Insan Hiiquglari Msahkemosi (bundan sonra AIHM) hiiquqtatbigetms
tocriibasi  vasitasilo stibutlarin  giymotlondirilmesi standarti haqqinda
miizakiralar ¢oxalir.?

22357 U.S. 513 (1958).

2 Tobias Thienel, Evidence and proofs from the perspective of the European Court of Human Rights
13, burada yerlasdirilib

http://www ejtn.eu/Documents/Themis/Written%20paper%20Italie/ Themis%20written%20p
aper%20Romania%202.pdf.
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II. Obyektiv siibutetms standartina zaruriyyat

Subyektiv “daxili inam” prinsipi demok olar ki, mahkamonin ¢okisma
prinsipine ziddir. 9gor gqanunvericilik vo yuxar: instansiya moahkomalori
stibutlarin giymotlondirilmasinds vahid vo aydin tocriibe formalasdirmaq
niyyotindadirlorso o zaman stibutetmonin, stibutlarin gqiymatlondirilmasinin
obyektiv standartlarinin miisayyon edilmasi vacibdir.

Azarbaycanda moahkamalar gorarlarini 6z daxili inamlarina asasen gobul
edirlor, demok siibutlarin giymotlondirilmo meyar1 kimi hakimin homin an
daxili fikri ¢ixis edir. Lakin demak olmaz ki, bu faktor har hansi obyektiv
stibutetmas qaydalarmni istisna edir. Mahkamsa siibutlar1 miimkiin hesab
etmoayoarak vo yaise aid olmadigindan gobul etmays bilor. Bazi imumi malum
olan faktlar1 toroflor siibut etmok macburiyystinds deyillor. Homginin
Azarbaycan miilki prosessual hiiququnda siibutetma vazifesine dair aydin
toloblor var. MPM tolob edir ki, har bir torof 6z istinad etdiyi hallar1 siibut
etmalidir.# Umumi qaydaya gére miilki prosesds siibutetmoa vozifosi
iddiaginin tizarinds olur. Bels gonasto golmak olar ki, iddiag1 6z istinad etdiyi
hallari stibut etmasa mahkama onun iddiasini tamin etmoamalidir.

Stibutetma vazifesi hagqinda norma isin faktlarinin (hallarinin) gebul
edilib-edilmamasina dair mohkamanin Shdsliyini miisyyan edir vo miioyyeon
obyektivliyo malikdir. Yoni, misal {i¢lin, miiayyan siibutun iso aid olub-
olmamasinin osaslarini obyektiv sokildo giymatlondirmok olar.?

Umumi sorbest daxili inam prinsipi ilo yanast Azerbaycan miilki
prosessual hiiququ bazi obyektiv slibutetms gaydalarin1i miisyyen edir.
Ancaq bu halda bels yens sual yaranir — siibhasiz tokzibedilmaz stibutlar
olmadiqda isin hallari/faktlari neco miisyyon edilir?

Mohkomo miibahisoni geyri-miioyyonlik miihitindo hoall etmok
macburiyystindadir. Toraflorin toqdim etdiyi stibutlar nadir hallarda tam
inandirict olurlar. Bu kimi hallarda mahkamoa 6z goerarini tam olmayan va
bazon ziddiyyatli stibutlar osasinda gobul etmoalidir.

Misal iiciin taraflordon birinin togdim etdiyi siibutlar hakim iigiin daha inandirici
galir nainki digor torafin. Ancaq tam olaraq hakim ii¢iin inandirici deyillar. Anglo-
sakson yanasmasini tatbiq etsok bu hal “siibutlarin iistiinliiyii” standartinin
talablarina cavab vermis olur, lakin “asaslt siibhadon konar” standartinin taloblorina
cavab vermadiyini gorarik.

Subyektiv prinsip olan “sarbast daxili inam” prizmasindan baxdigda bela ¢ixir ki,
hakim 0z intuisiyasina asaslanaraq va onun daha c¢ox “iirayinca” olan siibuta
asaslanaraq qorar qobul edacokdir.

24 MPM, madde 77.1.

% Slbatte, mahkeama mehkamsa gararinda bunu miivafiq qaydada asaslandirsa. Ancaq bu
halda bels sual yaranir — mahkams hans: meyara asason taqdim edilon siibutlart
giymetlendirir? Daxili inam?!
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MPM-in stibutlarin obyektiv va goarazsiz qiymoatlondirilmasina dair talobi®
miiayyan obyektivliyi qorumaga xidmat edir, lakin bunun yetarli olmadigini
diistintiriik. Hakimlor miiayysan mdévgelars, baxislara vo inamlara sahib olan
insanlardir.  Obyektiv ~ siibutetms standartin olmamasi stibutlarin
giymotlondirilmasini hamin insanin fordi baxislarindan asililiga salir.

Masalon hakimlar var ki, miisyyon faktla bagl masalolorde dovlast
orqaninin xeyrina gorarin ¢ixarimasina tsttinliik verir? nainki 6zal hiiquqi
soxsin, vo ya xarici sirketden g¢ox yerli sirkatlorin xeyrina gorar vermoayo
tstlinliik verir vo ya digor soxsi meyarlardan/baxislardan irali golorok gorar
gobul eds bilor. Bu vaziyyst mohkomsa sisteminin stabilliyi, effektivliyi vo
ongortilebilma (npedckasyemocmo —rus., predictability —ing.) kimi fundamental
keyfiyyotlorino ciddi xalal gotirir. Siibutetms standartinin olmamasi
mohkomo icraatindaki islo bagli ke¢mis hallarin, faktlarin miioyyon edilmosi
ilo bagli mahkama risklarini artirir.

Tocrilibado miilki proseslordo mohkomalar miioyyon obyektivliyi gorumagq
tiglin stibutlara va silibutetmo prosesino ¢ox yiiksak toloblar irsli siirtirlor.
Demok olar ki, cinayot prosesina aid olan “asasli stibhodon kenar” stibutetma
standartin1 miilki miibahisaloro totbiq edirlor. Bu iso avval geyd etdiyimiz
kimi miilki icraatin effektivliyine manfi tosir gostorir.

Adatan cinayot miihakimo icraatinda todbiq edilon “aglabatan siibhalara
yer qgoymadan” (vo yaxud, “ssasali sitibhadon kenar”) slibutetms standarti,
adindan da goriindiiyti kimi, stibutetma predmetino dair (togsirliliyin vo
yaxud isin halli {iglin shomiyyat kosb edon bu ve ya digor faktin siibut
olunmus sayilmasina) aglabatan, ciddi stibhalarin olmamasini ehtiva edir.?

Istonilon halda mahkomsa (cinayet vo miilki prosesds) geyri-miiayyonlik
miihitinds kegir vo tam ali haqigeti miisyyan etmak miimkiin deyil. Cinayat
prosesinin miimkiin fasadlarini nazars alaraq mahkoms gaxsi tagsirli bilmasi
tiglin gox yliksak — asash gtibhadon konar — stibutetma standartini totbiq edir.
Toqdim edilon siibutlarin giymoatlondirilmasi zamani goxsin togsirine dair heg
bir (aglabatan) osasli stibho qalmamalidir. Azarbaycan Respublikasi Cinayat
Prosessual Macallosinin (bundan sonra CPM) 21.2 maddeasi do bunu
tosdigloyir.

Miilki proses forgli moagsodloro istigamatlondirildiyindon vo basqa
prezumpsiyalardan (vo stibutetms vazifolorindon) ibarat oldugundan burada
bels ¢ox yliksak siibutetma standartina ehtiyac yoxdur. Bu sasbabden anglo-
sakson hiiququnda hoar iki mahkoma prosesinds (cinayst vo miilki) forgli
stibutetma standart1 totbiq edilir. Miilki prosesds hakim toqdim edilon

26 MPM, madde 88.

27 Ola bilsin miisyyen paternalism ve etatism baxiglarinin terafdaridir.

2 h.ii.f.d. Komals Sliyeva, Insan hiiquglari {izro Avropa Konvensiyasinin 3-cii maddoasinin
teloblarins riayet edilmesi ve Azarbaycana gars: gerarlarin tahlili.
http://supremecourt.gov.az/uploads/files/konvensiya/konvensiyanin_3-
cu_maddesinin_teleblerine_riayet_edilmesi_ve_azerbaycana_garshi_gerarlarin_tehlili.pdf
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stibutlarin tisttinltiytindon irali golorak fakti miiayyon edir. Mohkomaonin tam
ominlik tolob etdiyi cinayot prosesindon forqli olaraq, miilki prosesds
mohkomo faktin boylik ehtimalla oldugunu, noainki olmadigmi®
giymotlondirmasi yetarlidir.

Obyektiv standartin olmamasi agag1 instansiya mohkomalarinin miioyyon
sohvloarini diizeltmasinda ¢otinlik yaradir. Yuxari instansiya mohkomosi neco
miioyyon etsin ki, ovvalki mohkomo iso baxanda 6z “sorbost daxili inamina”
riayat edib ya yox?

III. Siibutetma standart1 Azarbaycan hiiququnda

Azoarbaycan miilki prosessual ganunvericiliyindo stibutetmo standartina
aid konkret norma yoxdur. Azarbaycan cinayat prosessual hiiququnda iss

“asasl1 slibhodon konar” standartina yaxin normalar var® vo onlara asason,
agar soxsin tagsirli olduguna asaslt stibhalor varsa onun tagsirli bilinmasina

yol verilmir. Bununla yanasgi, ittthamin silibuta yetirilmosindo aradan
galdirilmas: miimkiin olmayan siibhalor togsirlondirilon goxsin (siibhali
soxsin) xeyrina hall edilir. Bels olan halda, hatta mahkamaonin vazifesidir ki,
togsirlondirilon soxsin tagsirliliyine dair aradan qaldirila bilmayan siibhalori
onun xeyrina sorh etsin.!

Belalikls, miilki prosessual hiiquqda formal stibutetms standarti olmasa da
son dovrde mohkomalorin tacriibasinde miisyyan obyektiv siibutetma
meyarinin toyin edilmosi togobbiislorina rast golinir.?2 Bu togobbiislor ATHM-
in tocriibasinin miisbot tasiri noticosindo amoalo golirlor.

Ali Mahkamsa 6lke mahkoms tacriibasine miisyyon manada “ton veran” vo
istigamatlondiran  instansiya  oldugundan  silibutetma  (slibutlarin
giymotlondirilmasi) standarti barads geydlora Ali Mahkemanin gorarlarinda
daha gox rast golmok olar. Ik névbads bu miisbat vo gabaqcil yanasmadir,
ciinki daxili hiiquq kenar hiiquq alomindan tacrid olunmus formada inkisaf
edo bilmez. Gorilinlir yiiksak instansiya moahkomsalori®  6lkads
hiiquqtatbigetmanin inkisafina o godor do bigans deyillor. Miiasir bazar
igtisadiyyati dovriinds hiiquqtatbigetmoani inkisaf etdirmak {i¢iin daha ¢ox
tocriibasi  olan 6lkelorin  vo hiiquq sistemlorinin yanasmalarindan
faydalanmagq lazimdur.

Stibuetma standarti ilo bagli geydlorin bizim mohksams tacriibomizds

2 Probably yes than not. More likely than not.

30 CPM, madde 21.2.

31 CPM, maddoe 351.3.4.

32 Azarbaycan Respublikast Ali Mahkemesinin Biilleteni, 2014, Ne3, seh 12; AR AMMK
2(102)-2196/13 sayli gorar, AR AMMK 2(102)-749/2015 sayl1 garart ve bir ¢ox digar
qorarlarda mohkamelor ATHM-in Qavazov Bolgaristana qarst (06.03.2008) gorarina istinad
edarak bir qayda olaraq asasl1 siibhadan kenar standartlar totbiq edildiyini vurgulayiblar.
# Ali vo Konstitusiya mahkemeleri nazarde tutulub.
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omolo golmasinde ohomiyyatli rolu AIHM tocriibesi oynayir.* Bizim
mohkomalorde AIHM tocriibesindon faydalanaraq miilki prosessual
mohkomoa  tocriibasindo “asasli  slibhodon  konar” siibutlarin
giymotlondirilmasi standartindan tez-tez istifado edirlor. Lakin bu
tosabbiisiin arxasinda miisyyon daxili arasdirma vo asaslandirmanin olub-
olmamast bizo moalum deyil. Ciinki cinayat hiiququna aid olan stibutetma
standartinin bizim miilki prosessual tocriiboyo daxil edilmasi tohliikali
perspektivdir. Zoruri arasdirmasiz belo institutlarin totbigi miioyyon
yanligliglara yol aca bilar. Tam malum olmayan yeni bir hiiquqi alot miixtalif
mohkomolor torofindon qiisurlarla totbiq oluna bilor. Ali Mahkomanin
mohkamsa tacriibasine daxil etdiyi yeniliklori agag1 instansiya mahkomalori
torafindan ¢evik va kiitlovi olaraq manimsamsalarini nazars alsaq, qorxuram
yanlis formalasmis mohkoma tocriibasinin diizaldilmasi {iglin masaloya
Konstitusiya Mahkomasi garismali olacaqdir. Yaxst olard:r ki, bu kimi
mosaloloro  Ali Mohkomo daha fundamental yanagsin vo Plenumun
faaliyyetini daha aktivlasdirsin.

“Osasli gtibhadon konar” siibutetma standartinin Azarbaycan mahkomsa
tocriibasindo omolo golmosinin osas sobobi AIHM-in bir sira qorarlari
olubdur. Homin gorarlarda AIHM miiayyen isds olan materiallari, toraflorin
ifado vo stibutlarini “asash stibhadon kenar” standartinin talablorine uygun
giymotlondirir vo gorar ¢ixarir. Lakin diisliniirom, bizim mahkamsalar bu
standarta istinad veranda bunun ilk névbado cinayat prosesual alot oldugunu
vo ikincisi bunun mohz ATHM 6z “prosesual qaydasi” kimi miisyyon etdiyini
nazars almayiblar.

AITHM asason inkvizisyon mahkams oldugunu nazerda saxlamagq lazimdir.
Ciinki ATHM gorarlarini tok ona toqdim edilmis siibutlar hiiququ (qanunu)
totbiq edarak gixarmir. AIHM prosesin aktiv elementidir, o, siibut ve faktlar
axtarir, 0z arasdirmasini (tadqiqatini) aparir, davamli olaraq slave izahatlar
vo stibutlar talob edir.

AITHM-in foaliyyatinin xiisusiyystini nezars alaraq o, 6z vazifslorini
diizgiin icra etmak {igiin “konvensiya c¢orgivasinds vo moagsadleri tiglin
moahkoma Ozilinun siibut standarti kimi “asasli siibhadan kanari” segir”.*® Lakin
AIHM-in bu yanasmasina ¢ox sayda tengidgilari do var.* Nozords saxlamagq
lazimdir ki, stibutetms yiikii (vozifasi) slibut standart: ilo six oslagodadir.
Istonilon siibutetma yiikii ona uygun siibut standartina uygun olmalidir.”
Stibutetms yiikiiniin na godar agir olmasini stibut standarti miioyyen edir.®

3¢ ATHM kontinental hiiququn “mohsulu” olmasina baxmayaraq anglo-sakson hiiququna
xas olan “stibutetma standart1” institutundan ugurla faydalanur.

% Tobias Thienel, yuxarida istinad 23, s. 16.

% Bax Loukis G. Loucaides, Standards of Proof in Proceedings under the ECHR, yerlasir Presence
du droit public et des droits de I’homme: melanges offerts a Jacques Velu, 1431 et seg (1992).
37 Chittharanjan Felix Amerisanghe, Evindece in International Litigation 36 (2005).

%8 Bax Tobias Thienel, yuxarida istinad 23, s. 17.
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AIHM siibut standartina siibutetms yiikiinden kenarda baxmur. Siibutlarin
toqdim edilmasi vozifasine goldikde AIHM geyd etmisdir ki, “mahkama tok
toraflarin {izarina diigen siibutetmsa yiikiins glivonmayacokdir. Mahkamanin
nozarindo olan islords o, biitlin materiallara baxir, hom toroflorin toqdim
etdiyi hom do basga manbalardan olan ve zaruriyyat varsa materiallar: proprio
motu® slds edir”.® Bu AIHM-in prosesinin daha ¢ox inkivizisyon tobiatli
olduguna bir daha dolalat edir.# AIHM-in xiisusiyyetini vo yurisdiksiyasini
nazars alaraq bunu anlamaq olar. Yoni 6z “prosessual” gaydalarinda veo
stibutlarin giymatlondirilmasinde daha ytiksek “asashi siibhaden konar”
standartinin segilmosinin mantiqgini anlamaq olar. Lakin bu he¢ do o demak
deyil ki, AIHM-in bu yanasmasmi Konvensiyanin torafdari olan &lkalorin
milli mahkomalari 6z miilki proseslarinds tatbiq etmalidir.

Stibut standarti hagqinda an vacib geyd odur ki, o prosessual hiiququn
elementidir.®? Bu sababdon do AIHM miiayyen etdiyi siibut standart: yalniz
bu mohkamanin isina (proseslorina) aiddir vo AIHM-in maddi hiiququnu
(presedentlorini) totbiq edon milli mahkamalars aid deyildir.#

Stibutlarin  giymoatlondirilmasinds “ssashi slibhadon kenar” siibut
standartint ATHM 1978-ci il irlandiya B.Kralliga qars1 isinden bari aktiv totbiq
edir.# Lakin AIHM-in bu standarti anglo-sakson hiiququnda cinayat
proseslorindo  totbiq edilon stibut standarti ilo eyni oldugu kimi
qiymatlondirilmamolidir.# Hogigoton do AIHM qgeyd etmisdir ki “bu standart:
tatbiq edon milli hiiquq sisteminin yanasmasun gotiirmak he¢ vaxt bu mahkamanin
magsadi olmayibdir.* Onun rolu cinayet togsirini ve ya miilki masuliyyatini
deyil, doviotin razlasdirilmis Konvensiya qarsisinda masuliyyatini miioyyon
etmakdir” ¥

¥ Latincadan “6z togobbiisii ilo”.

4 AIHM, Ireland v. United Kingdom, judgment 18 January 1978, Serieas A No.25, para 160;
Artico v Italy, Judgment 13 May 1980, Serieas A, No 37, para 30.

4 Ugur Erdal, Burden and Standard of Proof in Proceeding under the European Convention,
European Law Review 26.

42 Bax Tobias Thienel, yuxarida istinad 23.

4 Bax Fraser P. Davidson, Evidence (2007), Juliane Kokott, The Burden of Proof in Comparative
and Inernational Human Right Law: Civil nad Common Law Approaches with Special
Reference to the American and German Legal Systems (1998), Tobias Thienel, yuxarida
istinad 23.

#“ Bundan 6ncads 1969-ci il Yunanistan isinda (Greek case) bu standarta aid qeyd edilmisdir
ki, “saslt siibha sadace nezari miimkiinliiyii nazerds tutmur, bu els siibha olmalidir ki ona
goro sabeblar taqdim edilmis faktlardan tizaglasdirila bilinsin”.

4 Bax, Alvaro Paul, I search of the Standard of Proof Applied by the Inter-America Court of Human
Rights, 55 Revista Instituto Interamericano de Derechos Humanos 57 (2011).

4% Zonnimco burda mehkems Ingiltorani nozerad tutur. Svvoldos geyd etdisdik ki, cinayet
prosesinin “asaslt siibhadon kenar” siibut standarti Ingiltore daxil olmaqla Anglo-sakson
hiiquq sistemine daxil olan 6lkalora xasdir.

¥ Bax Alvaro Paul, yuxarida istinad 45.
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AIHM Mathew v. The Netherlands* isinda qeyd etmisdir ki, “asasli siibhadon
konar termini Konvensiyada nozords tutulan hiiquglarin pozulmasina dair
sikayatlorin baxilmas: proseduru kontekstinde miistagil (avtonom) mona
dasiyir. Siibutlar hiiququ® ve onunla birge siibut standart1 hiiquqgla bagh
suallara deyil, yalniz faktlarla bagl suallara totbiq edilir.®® AIHM torafinden
totbiq edilon siibut standarti Konvensiyanin maddslori ve Mahkoms
Qaydalari ilo nazards tutulmayibdir, bu presedent (case law) tacriibasinin
moahsuludur.

llkin doévrdo “osasli siibhodon konar” standartini AIHM osason
Konvensiyanin 3-cti maddasins aid islords tatbiq edirdi.®* Lakin sonradan 6z
tocriibasinds olan AIHM digor islorde do Yunanistan® isino vo Irlandiya
B.Kralligina qars1 iginoe istinad verarak bu standart: daha “limumilagdirdir”.%
Eyni zamanda da wvurgulayir ki, osasli siibhadon koenar standartinm
Konvensiyanin magsadlari tiglin totbiq edir.

AIHM torafindon 6z (mohkema baxiglari) proseslori iiglin bels yiiksok
standartin secilmasinin magsadi ona havalo edilmis rolun icrasi ilo baglidir.>*
Bazi niifuzlu miialliflor AIHM-in 6z tacriibasinds “asash siibhadan kenar”
standartini tatbiq edilmasinin dogrulugunu stibhs altina alirlar.®

Gordiiylimiiz kimi, AIHM osasli siibholorden konar standarti bu
mohkomanin “prosessual” qaydasidir ve milli moahkemsalerin 6z miilki
proseslorinda istifadasi tliglin nozords tutulmayibdir. Yoni “osasli stibhodon
konar” siibutlarin giymatlondirilmasi standartinin AIHM-in 6z “prosessual”
gaydast oldugu vurgulanmalidir.

Noticoa

Goriindiiyti kimi, stibutetmo istor miilki, istorse do cinayet islorinds
hagigeatin miisyyan olunmasinda miihiim shamiyyat kasb edir. Bu baximdan
istar Miilki-Prosessual, istar Cinayat-Prosessual qanunvericilikds, istorse da
miixtalif dovlatlorin ganunvericiliyindo moévecud olan bosluglar  bu
istigamatds lazimi vo shatali arasdirma aparilmasini zoruri edir.

Stibutetmo standart1 adoton kontinental (roman-german) adst hiiququna
¢ox da xas olan institut deyildir. Azarbaycan hiiququnda, yuxarida da geyd

4 Judgement of Mathew v. The Netherlands, no 24919/03 ECHR (2005)

4 Law of Evidence

% Tobias Thienel, yuxarida istinad 23, s. 9.

51 Yeno orada, 13.

52 Greek Case 12 YB 1 ECHR, (1969).

% Salman v. Turkey (2000), Toteva v. Bulgaria (2004), Mammadov (Jalaloglu) v. Azerbaijan (2007).
Bir cox qorarlarda standart artiq [reland v. United Kingdom isina istinad edilmadoan “iimumi”
totbiq edilir, maselon bax. Celik and Imret v. Turkey (2004), Fadeyeva v. Russia (2005), Ahmet
Mete v. Turkey (2006), Gavazov v. Bulgaria (2008).

5 Bax Tobias Thienel, yuxarida istinad 23.

% Yeno orada.
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olundugu kimi, miilki prosessual hiiquqda formal siibutetms standart:
olmasa da, son dovrds mahkamsalarin tacriibasinds miixtalif tasobbiislora rast
golinir. Bu togobbiislorin oksariyyoti Avropa insan Hiiquglart Mohkamosinin
tocriibasinin miisbat tosiri naticasinde meydana golir vo bu kontekstds artiq
shomiyyetli miizakiralor aparilir.
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Konan Moadatli*

Qlobal diinyaya yeni perspektiv: Elektron

hokumat va onun hiiquqi mazmunu

Annotasiya

Elektron hokumat sistemi globallagan diinyada doviatlorin 6z shalisi ticiin miiayyan etdiklori
va, asasan, ceviklik va saffaflig prinsipine dayanaraq arsays gotirdiklari bir sistemdir.
Unmumiyyatls, dovlat-comiyyat arasinda movcud olan miinasibatlarin daha da inkisaf edarak
bir nov “yeni eraya” qadam goymasinda mahz elektron hokumat sisteminin rolu shamiyyatli
doracads boyiikdiir. Bu baximdan mogalads elektron hokumoatin hiiqugi asaslart hom
beynalxalg, hom miixtalif dovistlorin, ham do Azarbaycan Respublikast ganunvericiliyi
aspektlarindan miiayyon edilmis va movzu iizra straflt sakilds arasdirma aparimugdir.

Abstract

The e-government system is a system that states provide it based on principle of
transparency and dexterity in the globalization world. In general, e-government system has
an effective role on the further development of the relations between state and its society as
a kind of “new era”. From this point of view the legal base of e-government system was
researched broadly not only in accordance with the legislation of the Azerbaijan Republic,
but also both different states and international law.
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* Baki1 Dovlat Universiteti Hiiquq fakiiltosi, 3-cii kurs, SABAH qruplar telobasi. Magalonin
ilkin varianti {izerindski reylarine gore Baki Dovilet Universiteti Hiiquq fakiiltesi
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Giris

amiyyeatin va texnologiyanin har giin inkisaf etdiyi bir doévrds

dovlatin ve onun xidmsatlorinin strukturunda da miithiim

iralilayiglor bas verir. ©gor 20-30 il bundan avval har hansi bir
sonodi aldo etmok, hor hansi xidmoatdon yararlanmagq tiglin bir neco yero
miiraciat etmak, xeyli sayda senadlagma isi ilo maggul olmagq, giinlorle bazon
ds aylarla gozlomoak lazim golirdiss, elektron hokumatin yaradilmasi ilo bu
problems, demak olar ki, bir son verildi. Bels ki, siirotlo dayison ve inkisaf
edan informasiya texnologiya vasitolorinin tosiri ilo hamiligla basa diistilon
dovloet vo hokumatdon daha miiasir vo daha rasional bir hokumats kegilmoaya
baslanilmigdir.? Bas elektron hokumatin yaradilmas: dovletin vetandaslar:
tiglin miiayyon etdiyi bir vasitodirmi, yoxsa qlobal bir zorurotmi?

Maqale dord hissadon ibarat olmagla elektron hdékumsatin yaranmasi
asaslari, kecdiyi inkisaf yollari, elektron hokumoat sisteminin ayri-ayri
ganunvericiliklor ~ baximindan tohlilini ve on asast Azarbaycan
Respublikasinda yeni-yeni inkisaf etmakds olan elektron-hékumsat asaslarini
miizakirs edir.

I. Elektron hokumat anlayis1 vo meydana galma asaslari

A. Elektron hokumat nadir va neco meydana goalib?

[lk dofs Amerika Birlosmis Statlarinda istifade olunmaga baslanilan
elektron hokumatin adobiyyatlarda birdon ¢ox anlayisi oldugunu gérmok
miimkiindiir.?2 9slinds bu elekton hokumsatin bir név ¢oxsaxali olmasi ilo
slagedardir. Miixtalif dovlstlerin ganunvericiliyinds forgli anlayiglara rast
golmok miimkiindiir, lakin elektron hékumat sisteminin totbiq olunmas:
tiglin he¢ do bu anlayiglarin hamisinin universal sokilds islona bilmasina

U Ali Sahin, Erhan Orselli, E-devlet anlayst siirecinde Tiirkiye, 9 Sosyal Bilimler Enstitiisii
Dergisi 343, 344 (2003).

2 D. C. Misra, Select Aspects of Conceptual Foundations of E-Government: Clearing the Fog for a
Better Vision, 5th International Conference on E-Governance: Foundations of E-Government,
28— 30 December, Hydebarad: ICEG, 22 (2007).
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ehtiyac yoxdur.? Els iso elektron hokumat nadir?

Suala bir nego aspektdo cavab vermok miimkiindiir. Azarbaycan
Respublikasi ganunvericiliyindo elektron hokumats “morkezi icra
hakimiyyati orqanlarinin gostardiyi elektron xidmatlarin comlasdirildiyi va
istifadagilorin "bir pancara" prinsipi osasinda miiraciatini vo naticalarin aldas
edilmasini tomin edan internet informasiya ehtiyati”# kimi anlayig verilir.
Basqga bir aspektdon, masalon, elektron hokumat “dovlatin 6z daxili siyasati
vo toqdim etdiyi xidmatlards informasiya texnologiyalardan samarali sakilda
istifada etmasidir”® saklinds anlayisla rastlasmaq miimkiindiir. Lakin, manim
fikrimco, on lakonik anlayis OECD® torafindon verilon “daha yaxs1 hokumat
foaliyyotine nail olmaq {glin informasiya texnologiyalari, xiisusilo
internetdon istifado edilmosi”” anlayisidir. Gortindiiyti kimi miixtalif
formalarda anlayislar verilso do, biitiin anlayislar elektron hékumotin
mahiyyatini anlamaga manegilik toratmir.

Bos elektron-hdkumoat na {igiin meydana goldi? Umummiyyatls,
texnologiyanin talabi ilo bir miiddst sonra comiyyotin osas saholorinds bir
nov “elektronlagsma” getmoaya basladi. Masalon, maktublarin e-pogtlarla avez
olunmasi, kuryer xidmatlarinin elektron dasima xidmeatloari ilo avaz olunmas;,
maaslarin elektron kartlara kogliriilmoasi vo s. Mohz elektron hékumaotin
meydana golmo asasi kimi ilk névbada informasiya texnologiyalarinin inkisaf
edarak dovlatin daxili fealiyyetinds gaginilmaz bir mdvqge yaratmasi ¢ixis
etmigdir. Yuxarida qgeyd etdiyimiz kimi ilk dofs 1993-cii ildo Amerika
Birlosmis Statlarinda istifads olunmaga baslayan elektron hokumat heg do 6z-
6ziino meydana golmomisdir. Belo ki:

- Texnologiyanin inkisaf etmasi;

- Ozal vo dévlat sektoru arasinda torafdaghgin hoyata kegirilmayo
baslanilmasy;®

- Sirkatlorarast amokdasligin daha da shamiyyat kasb etmasi;

- Do&vlat organlari arasinda sanad miibadilasi zamani ¢atigmazliglarin
olmasi;

- Vatondaslarin birbasa olaraq aidiyyati quruma mdiiraciot etmok
istoyi;

- Votondaslarin ehtiyact olduglar1 malumatlar:1 heg yero getmoadon

3 OECD E-Goventment Studies, The E-Govenment Imperative, 23 (2003).

¢ "Meorkezi icra hakimiyyeti orqanlari terafindan konkret saholor tizre elektron xidmatlor
gostorilmesi Qaydalari"nun ve "Elektron xidmet névlerinin Siyahisi"nin tesdiq edilmesi
haqqinda 24 noyabr 2011-ci il 191 Ne Qarari, 2.1.8-ci maddse.

5 Demokaan Demirel, E-devlet ve diinya drnekleri, 61 Sayistay Dergisi 83, 84 (20006).

¢ Qusaltma, tam adr: Organisation for Economic Cooperation and Development.

7 Yuxarida istinad 3.

8 Hiiquq oadabiyyatlarinda soziigedon anlayis “Public Private Partnership (PPP)” kimi
adlandirilir. Azarbaycan Respublikasinda bu meselonin miisyyan olunmasi barads qanun
layihasi iglanib hazirlansa da, hals gebul olunmanugdir.
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oldo etmoak istokloari elektron hokumatin formalagmas zoruratini yaratdu.

Lakin elektron hokumat bir pilot layihe deyildi va struktur baximindan
birbasa olaraq formalasdirilmaga baslanildi. Amerika Birlagmis Statlarindan
sonra qisa bir zamanda Boytik Britaniyada, Yaponiyada, Cindas, Avstraliyada,
Conubi Koreyada va digor 6lkslards yayilmaga baglayan elektron hokumat
post-sovet olkalorinds bir godar gec — XXI asrin ilk on illiyinden etibaran
formalagsmaga basladi. Lakin bu he¢ do o demak deyil ki, elektron hokumati
totbiq edon ilk dovlat bu sahoade 6z liderliyini daima qoruyub saxlayir. 2016-
c1 ildo elektron hokumatdan istifado vo elektron amoliyyatlarin indekslonma
statistikasina goro miivafiq olaraq Birlogmis Kralligq, Avstraliya, Conubi
Koreya, Sinqapur, Finlandiya, 1sveg, Hollandiya, Yeni Zellandiya, Danimarka
vo Fransa ilk onlugda yer aldiglar1 halda, siyahida Amerika Birlogmis Statlar:
12-ci yerds gorarlagmigdir.’

Elektron hokumsatin buglinki halin1 almasi, sozstiz ki, birden-birs
miimkiin deyildi ve zamanla miisyyon inkisaf yolu vo ya yollar1 ke¢misdir.
Umumi sokilde noazer saldiqda elektron hokumatin  kecdiyi inkisaf
moarholalarini asagidak: kimi qruplasdirmaq magsadauygundur:*

i. Internetdon malumat paylasmaq magsadi ila istifada olunmast. 1990-c1 illarin
sonuna godor internetdon, demoak olar ki, yalniz bu moagsadls istifads
olunurdu. Bu da basa disiilon idi, ¢iinki internet soziigedon dovrds
bagariyyat liglin yeni idi va birden-birs aktuallagsmasi miimkiinsiiz idi.

ii. Onlayn olaraq amoliyyatlarin hayata kegirilmoasi va xidmoatlordon istifado.
1998-2003-cii illorda™ elektron platformada artiq xidmaotlorin yerlosdirilmosi
vo insanlarin hamin xidmoatlordan istifads etmasine baslanildi. Masalan, artiq
onlayn xidmatlordan istifade etmokls stirtictiliik vasigesini yenilomak, sos
vermo qaydalari ils tanis olmagq, vergi vo maliyyo amoliyyatlari aparmaq, bazi
lisenziyalar almaq vo s. miimkiin idi.

iii. Integrasiya, yoni amaliyyatlarin biitiinlasmasi. Artiq bize malum olan har
bir amoaliyyatin ayri-ayr1 portallarda, saytlarda yerlogdirilmosi mohz bu
marholayo tosadiif etdi.

B. Elektron h6kumsatin yaradilma maqsadlari va asas xiisusiyyatlari
1. Elektron hokumatin yaradilma maqsadlari
Qeyd etdiyimiz kimi elektron hokumat bir pilot layihs deyildir vo zamanin,
eloco da texnologiyanin talabi ilo meydana golmisdir. Bas hansi magsadla?
Doévlot no {iglin 6zlindo elektron hokumati ortaya ¢ixarma zoruroti

® World e-government leaders based on E-Government Development Index (EGDI) (2016),
https://www.statista.com/statistics/421580/egdi-e-government-development-index-ranking/
(son dafs ziyarst olunub: 20 noyabr 2016).

10 Andrew Leigh, Robert D. Atkinson, Breaking Down Bureaucratic Barriers: The Next Phase of
Digital Government, Progressive Institute, Technology and New Economy Project 6-7 (2001).
1 Yena orada.
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gormiisdiir?

Sozligedan suala bir nego variantda cavab vermok miimkiindiir.
Umumiyyoetls, diinya standartlarinda elektron hdkumatin tatbiqi, demak olar
ki, biitlin dovletlords eyni moagsad ve ya mogsadleri dasiyir. Ogoar bu
magsadlari bir qrup halinda sistemlasdirsak:

i.  Vatondaslarin xidmotlordon daha asan vo rahat bir sokilds istifads
etmoasini tomin etmok;2
ii. ~ Dovlatin 6z siyasatini globallasan diinya sistemins uygunlasdirmag;*?

iii.  Elektron xidmatlorden istifade olunarken xarclorinin minimum
azaldilmas;#

iv.  Moalumatlarin birbasa vo siiratli alds edilmasins nail olmag;

v.  Kagiz tizorindo aparilan oamaliyyatlar1 getdikco azaltmag;

vi.  Xidmoat tominatinda dovlst qulluggular: ve vetondaslar arasinda olan
“masafoni” azaltmag;'

vii.  Riigvetxorluq vo korrupsiyani aradan qaldirmagq. Elektron hokumatin
yaradilmasinda osas moagqgsadlorden biri do moahz riisvetxorlugun
aradan qaldirilmasidir. Bagga sozlo desak, elektron hokumat daima
korrupsiyaya qars1 “miibarizo aparir”'® vo bu, bir név diinyaca goabul
olunmus elektron hékumatin asas prinsiplorindon hesab olunur.?

viii.  Xidmaot keyfiyyotini daha da yaxsilagdirmag;

ix. Dovlatin xidmoatlorindon istifado edon votondaslarin (eloco do,

12 Masalanin bu ciir miisyysan olunmasinda baslica asaslar kimi mehz bir ¢ox dévlatlards
vatondaslarin xidmetlarden yararlanmagq tigiin lazimi sorait olmamas: (masalen, ucqar bir
gosebada yasamasi; miivafiq inzibati orazi (izre icra qurumunun olmamast vo s.),
striindiirmagilik, uzunguluq ve s. gxis etmisdir.

13 Kristijan Andri Stefansson, Gunnar Thor Thorarinsson, Electronic Government: New
Legislation on E-Government in Iceland, 31 International Journal of Legal Information 462, 464
(2003).

14 Demirel, 87, yuxarida istinad 5. Umumiyyatls, qeyd edilon anlayisla bagli miixtolif
dovletlerin ister qanunvericilik, istorss do doktrinal metnlorinds ikili fikir ayriliglari
movcuddur. Bels ki, “xorclorin minimum azaldilmas1” dedikds, bir qrup miislliflor miivafiq
xidmatlori hoyata kecirmek iiclin dovletin ¢okdiyi xerclari, diger qrup miislliflor ise
vatondaslarin miivafiq xidmetlarden yararlanmagq tigiin ¢okdikleri xerclari nazerds tututrlar.
Hesab ediram ki, har iki yanagma gonastbaxsdir ve geyd edilon anlay1s her iki yanasmaya da
samil oluna bilor.

15 https://www.e-gov.az/az/content/read/2 (son defe ziyarst olunub: 22.11.2016).

16 David Perera, Fighting corruption through e-government (2008),
www.nytimes.com/2008/11/03/business/worldbusiness/03iht-EGOV03.1.17420751.html (son
doafo ziyarat olunub 23.11.2016).

17 Ars. Gor. Abdullah Metin, Tiirkiye’de E-Devlet Uygulamast ve E-Devletin Biirokrasiye Etkisi, 7
Dicle Universitesi Sosyal Bilimler Enstitiisii Dergisi 97, 102 (2012).
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acnoabilarin®® va vatoandast olmayan soxslorin' sayini artirmag; %
x.  Dovlatin sosial, igtisadi, siyasi, madaeni inkisafi ilo barabar texnoloji
inkisafina nail olmaq.

Gortindiiyt kimi elektron hkumaotin yaradilmasi dévletin yalniz garsisina
goydugu maqsad, bir zarurat olaraq deyil, hom da 6z vetondaslar: tiglin bir
vasito olaraq miioyyon edilmisdir. Mshz bu baximdan da miixtalif
dovlatlords elektron hokumatin igloma prinsipi forglidir.

2. Elektron hokumatin asas xiisusiyyatlari

Elektron hokumoati model olaraq diislinsek, bir ndv vetondas-dovlat
miinasibatlorinin onlayn platformaya kogtlirtilmiis tezahiirti kimi diisiine
bilarik.?! Séziigedon platforma bir toraofdon informasiya (i), digor torafdon iso
texniki (ii) vasitolorin garsiligh olagasi ilo foaliyyot gostorir. Buradan belo
noaticoyo golirik ki, elektron hokumat:

i.  Elektron hokumat informasiya dovlatidir.??

Elektron hokumsat elo bir gokilds qurulur ki, mahz veotondas elektron
hékumoatdon axtardigr malumati, xidmatlorin gostorilmasi tliglin lazim olan
sonadlor barads, xidmoatin hansi organi torsfindon gostorilmasi barods
molumati asanligla aldo eds bilir. Masolon, ogor votondas 6z vergi borclar
barade malumat almaq istayirsa, Azarbaycan Respublikas: Elektron Hokumat
Portalinda® “Xidmatlar” sohifesinds Vergilor Nazirliyini se¢orak bu barads
oradan onlayn olaraq malumat alds eds bilar.

ii.  Elektron hokumat texnoloji dovlotdir.*

Elektron hokumoat portali hor seydoen oavvel informasiya texnologiya
bazasina osaslanir. Yoni bu ciir bir portal hipermatn adlandirilan elektron
kodlarin kémayi ilo (daha ¢ox HTML va son illords HTML5) yaradilir va
biitiin informasiya, malumatlar mahz bu kodlarin ssasinda tasbit olunur.” Bu

18 9cnabi - Azarbaycan Respublikasinin vetendagt olmayan ve bagqa dévlstin
voatondasligina monsub olan soxs (Azarbaycan Respublikast Miqrasiya Macoallasi 3.0.1-ci
madda).

19 Vatondasligl olmayan soxs - heg bir dévlet torafinden onun ganununa asason votondag
hesab edilmeyean soxs (Azarbaycan Respublikasit Miqrasiya Macallasi 3.0.2-ci maddas).

20 Yyxarida istinad 14, 88.

21 [stinad 5-do qeyd etdiyim meqalode miiallif elektron hékumet modelini daha gox
“xidmeti satan”, yoni dovlat ve “xidmati alan”, yeni vetandas arasindaki miinasibatlori
miioyyan eden bir platforma kimi gosterir. Miiallif burada elektron hékumatin igloma
prinsipini mshz “almaq” ve “satmaq” terminlari ils, analogiya seklinds izah etmisdir.

2 Demirel, 89, yuxarida istinad 5.

B www.e-gov.az

24 Yuxarida istinad 22.

%5 Bozi hallarda miixtslif emeliyyatlarin hayata kegirilmesi {igiin elektron hokumst
sisteminds elektron miigavils ndvlerinden, adsten “click-wrap” ve ya “webrap” adlanan
miiqavile néviindan istifade olunur. Homginin bax: Kanan Madatli, Software License
Agreements: Main Types, Legal Aspects, and Regulations, 2 Baku St. U. LRev 118-134 (2015).
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bir noév dovletin inzibati idaragiliyi ilo informasiya texnologiyalar:
idaragiliyinin sintezi demokdir.? Texnoloji yeniliklor dolay1 da olsa, elektron
hékumaotin do yenilonmasini nazarde tutur vo bu da amoliyyatlarin stiratli vo
birbasa olaraq hoyata kegirilmasindo miihiim rol oynayir.

Oz névbasinds elektron hokumatin an asas cohati onun iig asas istigamatda

faaliyyot gostormasidir. Belo ki:

i.  Dovlatdan (hokumoatdon) vetondasa (G2C)¥ — Miiayyen bir platforma
yaxud sistem vasitesilo votondaslarin dovlstin  xidmatlarindon
yararlanmasini nazards tutur.

ii. Dovlotdon (hokumoatdon) miisssisoloro (sahibkarlara)?® (G2B)* -
Miiossiso vo sahibkarlarin miioyyon platforma vasitesilo dovlatin
xidmatlorinden yararlanmasini nezards tutur.

iii. ~ Dovlotdon (hokumotdon) dovlote (hokumoats) (G2G)*® - Dovlet
qurumlari arasinda eamoakdasligi vo malumat paylasilmasini nazarda
tutur.

C. Elektron hokumat sisteminin totbiq olunma sartlari vo

ananavi “dovlst” anlayisindan farqi

Miiasir dovrdas heg bir dovlat kifayat godar asas vo gorait olmadan elektron
hokumot sisteminoe kegid edos bilmoz. Dovlatin elektron hokumaot sistemini
totbiq etmasi tiglin bir ¢ox amillari nozars almasina ehtiyac vardir. Yoni dovlat
elektron hokumot sistemino kegid edo bilmosi {iglin miioyon hazirliq
morholosi  ke¢molidir. Bir ¢ox hallarda dovlet lazimi soraitin  ve
perspektivlorin miioyyon olunmas: tiglin xiisusi komissiya yaxud komito
yarada bilor.®! S6zii gedon hazirliq moarhoalasindo dévlot hansi kontekstdo
arasdirma edir? Suali daha da konkretlosdirsok, dovlat elektron hokumat
sistemini totbiq etmok ti¢tin hanst amillaro digqgot yetirmolidir?

- Dovlatin apardig: siyasat;

- Dovlatin siyasi rejimi;

- Dovlatin igtisadi ve sosial balansi;

- Dovlatin icra hakimiyyati orqanlarina olan inami;3?

- Vatondaslarin elektron hokumat barssinds diistincalari;*

2% Subhajit Basu, E-Government and Developing Countries: An Overview, 18 International
Review of Law Computers and Technology 109, 112 (2004).

7 Ingilisca: Government-to-Citizen (G2C).

28 “Sahibkar” soziiniin bu konteksds isladilmasi bir cox miislliflars gore miibahisali
mosaladir.

» [ngilisca: Government-to-Business (G2B).

3 [ngilisca: Goventment-to-Government (G2G).

3t Dovlatin bu sahads xiisusi komissiya vo ya komite yaratmaq kimi zerursti yoxdur. Ola
biler ki, dévlst bu masaleni mévcud icra orqanlarindan birinin selahiyyetine aid etsin.

32 Yuxarida istinad 25.

% Hakan Dikbag, Kadriye Bilmece, E-Devlet ve E-Hazirlik Durumu, 38 E-Biilten 13, 14 (2015).
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Dovlatin informasiya texnologiyalarindan istifads qgabiliyyati;
Dovlatin arazisinde movcud internet trafiki;

Olko oarazisinda bu clir sistemin yaradilmasina ehtiyacin olub-olmamas;

Dévlatin maliyyo siyasati.

Qeyd etdiyim siyahi sadaca bunlarla kifaystlonmir, miixtslif misalliflor bu
siyahini forqli sokilds miisyyon edirlor. Lakin mahiyyst etibarilo ddvlatin
elektron hokumaot sistemina kegid etmosi liglin geyd edilon amillor hokman
nazardan kegirilmoalidir. Oks halda elektron hokumat sisteminin ugursuzlugu
gaginilmaz olacaqdir.

Bos elektron hokumat ananavi “dévlet” anlayigindan nalari ilo forglonir?
Suala miigayisali analizlo cavab vermok daha magsadauygundur. ilk &nco
geyd edim ki, magalonin bundan sonrak: hissasinds ananavi “dévilat” anlayist
bir godar qisaldilaraq sadace “dovlet” anlayisindan istifads edilacak.

Miiqayisoli sokilde tohlil edarken hoar iki anlayisin asasinda duran
elementlara diqget etmok lazimdir. Ogor dovlatds ssas amil kimi birbaga
olaraq canly, fiziki miinasibatlor shomiyyat kasb edirss, elektron hokumatin
asasinda sadaco kodlasdirilmig, miicorrod miinasibotlor dayanir. Bir digor
toraofdon vetondas siirlindiirmagilik hallarini, haddinden artiq senad taleb
olunmasini asas gatirarok dovlatin bir sira xidmatlarinden imtina edir, bir név
dovlatin sosial hayatinda passiv votondas rolunu oynayir.?* Lakin elektron
hékumoatds bu ciir hallara, demok olar ki, rast golinmadiyindon votondas bir
nov daha “havosli” olur vo dévlatin sosial hoyatinda aktiv istirak edir.

Basqa bir aspekdan nazar saldigda geyd eds bilarik ki, dévlstin miiayyen
etdiyi xidmatlardan elektron hokumsat sistemi totbiq olunmadan 6ncs istifads
kagiz osasli miinasibatlore® dayanirdisa, elektron hokumotdon sonraki
dovrds bu clir miinasibot 6z yerini onlayn alageloro verdi. Eyni zamanda
elektron hokumotdon o6ncoki dovrdo mohz omoliyyatlarin  “kagizli”
miinasibotloro asaslanmasi mohz zaman baximindan veotondasa boytik bir
problem yaradir, vaxt itkisino sebab olurdusa, elektron hokumat bu ciir
problemi aradan gqaldirmaga miivaffoq oldu.

Digor torofdon elektron hokumatdon avvolki dévrds sonadlosmada boytik
yanlishglar buraxilir, arxiv smsoliyyatlarinda miivafiq senadin tapilmasi
bazon geyri-miimkiin olurdu. Elektron hokumat vahid onlayn bazaya malik
oldugundan sanadlarin itmo, zodalonmao hallarinda bels rahat bir sokildo alda
etmok miimkiindiir.

Yuxarida qeyd etdiyimiz kimi elektron hokumsat sisteminin totbiq
olunmadigr dovlatlorde korrupsiya, riisvetxorluq kimi faktlara six-six rast
golinir. Lakin elektron hokumat sistemi bu ciir hallarin garsisini almagla
votondaslara, acnabilora vo vatondaghigl olmayan soxslors birbasa xidmot

3 Gokge Maras, “Kamu yonetimlerinde e-devlet ve e-demokrasi iliskisi, 37 Erciyes Universitesi
Tktisadi ve Idari Bilimler Fakiiltesi Dergisi 121, 126 (2011).
3 Yena orada.
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emok {igiin totbiq olunur.

Son olaraq iso geyd eda biloram ki, elektron hokumatdon avvalki dévrlards
votondasin miivafiq sonodi oldo etmosi, yaxud hor hansi xidmotden
yararlanmast ti¢lin bazan bir ne¢o organa getmosi tolob olunurdu. Lakin
elektron hokumot sisteminin totbiqi ilo artiq biitiin amsaliyyatlar vahid bir
platformada birlogdirildi ki, bu da vetondasin asan ve rahat sokilds
xidmatlordan istifadesine sorait yaradir.

D. Elektron h6kumsatin faydalarn

Elektron hokumsatin faydalarini asagidaki sokilds timumilasdira bilarik:

- Ictimai xidmotlori daha asan vo olgatan etmok;

- Dovlot idaragiliyinda muasir texnologiyalarin totbigini

genislondirmoakls hayata kegirilon faaliyyatin saviyyasinin ytiksaltmak;%*

- Dovlat organlari vo ahali arasinda koordinasiyani giiclondirmok;”

- Votondas mamnuniyyatini artirmag;

- Stiroatli vo operativ xidmat gostormak;

- lIstifadaginin yerlasdiyi cografi mekandan asili olmayaraq dlkenin biitiin

orazisinde  toqdim  olunan elektron xidmatlorden istifadsnin

mimkiinliiyt;®

- Xidmaotlarin keyfiyyotinin ytiksaldilmasi;

- Qurumlararasi omokdashgin daha da gticlondirilmoak;®

- 1nformasiya miubadilasinin stiratlondirilmak;

- 7/24 xidmat sisteminin totbiq etmak;*

- Risgvatxorluq vo korrupsiyani aradan galdirmag.

Bununla birlikds elektron hokumatin miisyyon ¢atinliklori do mdéveuddur.
Belo ki:

- Fordi molumatlarin alo kegirilma riski;

- Votondaglarin bozilorinin internetdon istifade eds bilmo bacariginin

olmamasi;

- Bozi hallarda o6lkenin biitliin orazisinin internet ilo tam tomin

olunmamasi elektron hokumsat sisteminin effektiv islomasine manegilik

toradir.

E. Azarbaycan Respublikasinda elektron hokumat sisteminin
totbiqi

Elektron hokumat sistemi post-sovet dlkalarinds, o climlodan Azarbaycanda

% https://www.e-gov.az/az/content/read/2 (Son dofe ziyarat olunub 22.11.2016).
%7 Halil Tbrahim Ulker, Bilgi toplumu ve devlet, 970 (2002).

3 Yuxarida istinad 31.

¥ Basu, 110, yuxarida istinad 26.

40 Yyxarida istinad 1, 349.
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XXI asrin ikinci on illiyindon etibaran totbiq olunmaga baglanib. Bununla bels
elektron hokumat sisteminin inkisafi Azarbaycan Respublikasinda nisbaton
stirotli gedir. Niimuna olaraq bildirs bilorom ki, Birlogsmis Millatlor
Tosgkilatinin miixtalif illords ¢ap etdiyi “Elektron Hokumoat Nozaroti” adlanan
rohbards Azarbaycan Respublikas: elektron hokumatdan istifads ve elektron
hokumant inkisaf indeksino* goéro 2014 vo 2016-a1 ilde kifayat godor
ohamiyyatli iraliloyis etmisdir.*? Belo ki, 2012-ci ildo Azarbaycan Respublikasi
miivafiq kriteriyalara goro diinya tlizro elektron hokumsat sistemini totbiq
edon Olkalor arasinda 96-c1 pillode idiso®, 2014-cii ildo iroliloyorok 68-ci
pillaya godor ytiksolmis* va, nohayat, 2016-c1ilin rosmi molumatinda elektron
hokumat sistemini totbiq edon diinya dovlatlori arasinda an yiiksak 50 dovlat
arasina daxil olaraq 47-ci pillads gorarlagmisdir.®

Umumiyyetls, Azarbaycan Respublikasinda elektron hékumat sisteminin
formalasdirilmas1  beynalxalq tocriiboyo osaslanir vo  Azoarbaycan
Respublikasi Prezidentinin “Azarbaycan Respublikasinda rabite vo
informasiya texnologiyalarmin inkisafi tizro 2010-2012-ci illor {iglin Dovlat
Programinin (Elektron Azorbaycan)”# tosdiq edilmasi haqqinda Seroncami,
“Dovlat organlariin elektron xidmatlor gostormasinin togkili sahasindo bozi
todbirlor haqqinda”# 23 may 2011-ci il tarixli Formani vo diger normativ
hiiqugqi aktlarla faaliyyoti ti¢lin hiiquqi baza yaradilmisdir.®

Eyni zamanda geyd etmok lazimdir ki, sozligedon normativ aktlarla
barabar, 6lko tizra elektron hékumat sisteminin totbiq edilo bilmasi tigiin ilk
baslarda digar dovlatlorin nlimunsalari rohbar tutulmugdur. Bu da birmanal:
deyildir, nazaro alsaq ki, elektron hokumsat sistemi Amerika Birlogmis
Statlarindan sonra Boyiik Britaniya, Yaponiya vo diger 6lkalards hals 90-c1
illorin ortalarmndan etibaro totbiq olunurdu, Azarbaycanda bels bir sistemin
digor dovlatlorin onanalorinden bahralonarok daha da tokmillogdirmasi
miihiim shomiyyot kasb etmisdir.# Bununla borabar yuxarida qeyd etdiyimiz

4 [ngilisca: E-Government Development Index (EGDI).

2 flk 6nco geyd edim ki, Birlogmis Millotlor Togkilatinin “Elektron Hokumet Nozaroti”
(ingilisca, UN E-Government Survey) miivafiq olaraq 2004, 2005, 2008, 2010, 2012, 2014 vo 2016-
a illarde nesr olunmusdur. Daha oatrafli bax: publicadministration.un.org. Azerbaycan
Respublikasi elektron hokumat sistemini 2011-ci ilden tatbiq etmaye basladigini nazare alsaq,
sozligedon Rahberlarin yalmz iiglinde - 2012, 2014 veo 2016-ca1 illarde nesr olunan
buraxilislarda statistik inkisaf siyahisina daxil olmusdur.

4 United Nations E-Government Survey 2012, 28 (2012).

4 United Nations E-Government Survey 2014, 41 (2014).

4 United Nations E-Government Survey 2016, 57 (2016).

4 http://president.az/articles/564

¥ http://president.az/articles/2251

8 Yuxarida istinad 31.

# Umumiyyetlo, Azorbaycan Respublikasinda elektron hékumetlo bagli qanunverici vo
normativ hiiqugi aktlar bu sahenin tenzimlsnmasinde daha feal rol oynayir. “Yerli icra
hakimiyysti organlarinda vetendaglarin miiracistlori {izre vahid elektron informasiya

—98 —



Fevral 2017 Miiqayisali Hiiquq

biitiin prinsip vo moagqsadlor Azarbaycan Respublikasi Elektron Hokumat
Portalinda 6z oksini tapa bilmisdir.

2011-ci ildon bu torafe Azarbaycan Respublikasi Elektron Hokumat
Portalinda toqdim olunan xidmaotlarin say1 5%-don 74%-o qodor artmusdir.®
Soziligedon xidmatlor miixtolif qurumlarin selahiyyatine aid olan moasalalori
ehtiva edir, yoni burada istor, nazirliklorin, istor komitalorin va
komissiyalarin, istar idaralarin vo xidmatlarin, istorsa do administrasiyalarin
xidmotlorindon, eloco do, yeni yaradilan publik hiiqugi soxslorin
xidmatlorinden yararlanmaq miimkiindiir.>

Kigik bir hasiyo ¢ixaraq qeyd etmok istordim ki, Azarbaycan
Respublikasinda elektron hokumoat vo elektron miiraciot sistemi ilo bagl
movcud ganunvericilik aktlarinda bir sira ¢atismazliglar mévcuddur. Bu
sahodo miivafiq notico oldo olunmasi tli¢lin qgarsiya qoyulan moagsadlor
sirasinda ilk sirada mohz ganunvericilik aktlarinin  tokmillasdirilmasi
durmalidur.

Elektron hokumat sistemindo mdvcud olan vo ola bilacok xidmatlar, elocs
ds, Azarbaycan Respublikasi Elektron Hokumoat Portalina daxil olan
xidmatlar barads magalanin ikinci hissasinda atrafli bohs edilmisdir.

sisteminin yaradilmas: haqqinda” Azerbaycan Respublikas: Prezidentinin Fermani, bax:
http://www.president.az/articles/14960, = “Elektron = hokumst”  portali  haqqinda
Osasnama’’nin tesdiq edilmasi vo elektron xidmatlerin genislandirilmesi ile bagl tadbirlar
barada Azarbaycan Respublikast Prezidentinin Forman, bax:
http://www .president.az/articles/7211, Dévlst organlarmin elektron xidmstlar gostermasinin
toskili sahasinde bazi tedbirler haqqinda Azerbaycan Respublikasi Prezidentinin Fermani,
bax: http://president.az/articles/2251, "Markazi icra hakimiyysti orqanlar terefinden konkret
sahalor tizrs elektron xidmatler gosterilmasi Qaydalari"nin ve "Elektron xidmet ndvlerinin
Siyahusi"nin tesdiq edilmesi haqqinda Azarbaycan Respublikasit Nazirlor Kabinetinin 191
noémroali Qorari, bax: http://cabmin.gov.az/?/az/pressreliz/view/590, Elektron xidmetlerin
"Elektron hokumet” portalia qosulmasi tigiin Texniki Tslsbler"in tesdiq edilmasi hagqinda
Azarbaycan Respublikasinin Nazirlor Kabinetinin 118 némreli Qarart vo digar aktlar bunlara
misaldur.

50 Yyxarida istinad 40, 60.

31 29 dekabr 2015-ci il Publik hiiqugi sexsler haqqinda Azsrbaycan Respublikasinin Qanunu
(bax: http://www.president.az/articles/17678) ilo {ic qurum — Dovlet Imtahan Morkozi,
Azarbaycan Respublikast Moarkezi Banki vo Maliyye Bazarlarina Noazarst Palatast publik
hiiquqgi sexs kimi miisyysn olunmusdu. Bununla besraber, Azsrbaycan Respublikasinda
dovlet idaragiliyinin tekmillasdirilmesi ilo bagli bezi todbirlor haqqinda Azarbaycan
Respublikasi Prezidentinin 24 noyabr 2016-a il Forman (bax:
http://president.az/articles/21806) ilo Azarbaycan Respublikasinun Prezidenti yaninda Manzil
Insaati Dévlot Agentliyi, Azorbaycan Respublikasinin Miollif Hiiquglari Agentliyi,
Azorbaycan Respublikasmin Alternativ ve Berpa Olunan Enerji Menbsleri tizre Dévlst
Agentliyi, Azorbaycan Dévlot Informasiya Agentliyi (AZORTAC), “Igorisohar” Dovlot Tarix-
Memarliq Qorugu Idarasi, Donizkonari Bulvar Idaresi, Baki Neqliyyat Agentliyi, icbari Tibbi
Sigorta iizre Dévlat Agentliyi ve Torciime Markezi publik hiiqugi saxsleri yaradilnusdir.
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II. Elektron hokumat qlobal bir anlayisdir
A. Birlagsmis Millatlar Tosgkilat1 vo Elektron Hokumat

Elektron hokumat sisteminin inkisafinda bir sira togkilatlarin, o ctimladan
do Birlogmis Millotlor Togkilatinin rolu ohomiyyotli dorocodo boytikddir.
Birlosmis Millatlor Tagkilatinin Elektron Hokumat Noazarati®? adli rahboari bu
baximdan miithiim shamiyyat kasb edir. Elektron Hokumat Nozarati hor iki
ildon bir olmagla BMT-nin ictimai vo Iqtisadi Islor {izro Departamenti
torofindon hazirlanur vo dovlstlorin elektron hékumatdon istifade vo taqdim
etdiyi xidmotlora goroe sirasin1 miioyyon edir.” Séztigedon Rohbar BMT-nin
prinsiplarine asaslanaraq hazirlanir vo bir név informativ xarakter dasryir.
Umumiyyoatls, BMT elektron hdkumatden istifads vo elektron hékumat
sistemini totbiq edon oOlkalari 3 asas basliq altinda nazardan kegirir:* 4. on az
inkisaf etmis dlkalar;% . inkisaf etmakda olan kigik ada doviatlori;* c. inkisaf etmakda
olan doniza gixist olmayan dovlatlar >

B. OECD va elektron hokumat

Igtisadi ©®mokdasliq vo Inkisaf Toskilati (OECD, ingilisca Organization for
Economic Cooperation and Development)* da bu sahado miihiim shomiyyotli
todbirlor hoyata kegiririr. Uzv dévlatlar tigiin timumi sokilde miiayyon olunan
aragsdirmalarla borabar, hor bir dévlstin siyasotine osaslanaraq homin dévlot
{iglin ayrica aragdirmalar da aparir.®® Azorbaycan Igtisadi ©Omokdaghq vo
Inkisaf Togkilatinin {izvii olmasa da, dlkods elektron hokumot sisteminin
totbiginde soziligedon togkilatin apardigr arasdirmalar miihiim rol
oynamusdir.

Bununla borabor OECD elektron hoékumat sisteminin totbigi vo

52 fngilisco: UN E-Government Survey.

5 Yuxarida istinad 39, 3.

5 Yyxarida istinad 39, 5.

55 [ngilisca: Least Developed Countries (LDCs).

56 [ngilicsa: Small Island Developing States (SIDS).

57 [ngilisca: Land-Locked Developing Countries (LLDCs).

% Demokratiya ve bazar miinasibetli iqtisadiyyat prinsipini gobul edan inkisaf etmis
oOlkalari birlasdiran beynoalxalq toskilat. Daha atrafli bax: www.oecd.org/about .

% Misal olaraq 2016-a ilde Meksika iigiin Open Government Data Review of Mexico, bax:
www.oecd.org/gov/open-government-data-review-of-mexico-9789264259270-en.htm  (son
dofo ziyarat edilib: 29.11.2016), 2016-ca ilds (ili {igiin Digital Government in Chile, bax:
www.oecd.org/gov/digital-government-in-chile-9789264258013-en.htm (son dofo ziyarat
edilib: 29.11.2016), 2013-cii ilde Misir {igiin OECD e-Government Studies: Egypt 2013, bax:
www.oecd-ilibrary.org/governance/oecd-e-government-studies-egypt-2012_9789264178786-
en (son dafe ziyarat edilib: 29.11.2016), 2010-cu ilde Danimarka tigiin Denmark: Efficient e-
Government for Smarter Public Service Delivery, bax: www.oecd-
ilibrary.org/governance/denmark-efficient-e-government-for-smarter-public-service-
delivery_9789264087118-en (son dofe ziyaret edilib: 29.11.2016) va s.
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arasdirilmasi barads miihiim senadlar va rahbarlor hazirlamigdir ki, bunlar
sirasinda  The e-Government Imperative 2003, E-Government for Better
Government 2005, Open Government Data 2‘013,, OECD Recommendation on
Digital Government Strategies 2014, Digital Government Strategies for
Transforming Public Services in the Welfare Areas 2016 vo digorlorini gostormak
mimkiindtir.*

Eyni zamanda geyd etmok lazimdir ki, 2016-c1 il 22-23 sentyabrda OECD-
nin 28 tizv dovletinin istirak: ilo Estoniyanin Tallin goharinds “OECD E-
Leaders 2016: Leading the Data-driven Public Sector” adli goriis kegirilmisdir.
Goriiglin asas maqgsadi dovlatlords elektron hokumat sisteminin inkisafi vo
daha da tokmillasdirilmasi ilo bagl tokliflorin irali siiriilmasi, eyni zamanda
elektron hokumat sisteminin totbiqi ilo bagli hesabatlarin verilmosi
olmusdur.®

C. Amerika Birlasmis Statlar1 va elektron hokumat

Bildiyimiz kimi Amerika Birlagmis Statlar: informasiya texnologiyalarinin
totbiginds diinyanin an gabaqcil dovlstlerindan biri, hatta birincisidir. Mahz
bu birincilik dévlatin hokumaot torafindon gostorilon xidmatlarine do miithtim
tosir gostormisdir. Hoalo 90-c1 illorin sonunda artiq elektron hokumat sistemi
barads layihe hazirlansa da, Amerika Birlogsmis Statlar: arazisinds internetin
stirotli trafiki olmadigindan bu layiho tadricon hoyata kecirilmoyo baglandi.
Soztigedan layiha 2000-ci ilds “firstgov.gov” saklinds bir vebsayt kimi toqdim
olundu va layihas yalnizca elektron hokumati deyil, hom do mévecud dovlot
strukturunu onlayn miihits dasimagla hor iki hokumseti bir portalda
birlogdirdi.®? Lakin 2007-ci ilds soziigedan portal 6z adin1 “usa.gov” olaraq
doyisdirdi.®

Amerika Birlosmis Statlarinda elektron hokumsat sisteminin asast mahz
2002-ci il Elektron Hokumat Akti®* ilo tonzim olunsa da, bu sahads miivafiq
doktrinal matnlar va elace da digoar aktlar az deyildir. Soziigedan Aktin asas
mogsodlori birbasa olaraq Amerika Birlogmis Statlarinin bu sahadoki
moagsadlari hesab olunur vo onlar asagidakilardan ibaratdir:

i. Elektron hokumsate daxil olan xidmsetlerin keyfiyyetini artirmaq
mogqsadile Federal Hokumetin effektiv rehberliyini tomin etmok;

60 http://www.oecd.org/gov/digital-government/digital-government-publications.htm (son
doafo ziyarat edilib: 29.11.2016).

61 http://www.ocecd.org/governance/eleaders/oecd-e-leaders-meeting-2016-communique.pdf
62 State E-Government Strategies: Identifying Best Practices and Applications, Report for the
Congressional Research Service by The University of Texas at Austin, 7 (June 27 2006),
http://Ibj.utexas.edu/archive/pubs/pdf/e-government.pdf

6 https://www.usa.gov/history-of-website (son defe ziyarst olunub: 29.11.2016).

64 [ngilisca adi: E-Government Act of 2002, www.congress.gov/107/plaws/publ347/PLAW-
107publ347.pdf

- 101 -



Baki Dovlet Universiteti Taloba Hiiquq Jurnalt Buraxilis 3:1

ii. Elektron hokumat xidmatlarinds vatondagslarin daha aktiv istirakini
tomin etmek maqsadile internetin ve, eloce do, diger informasiya
texnologiyalarmi inkisaf etdirmak;

ili. Elekton hokumset xidmesetlerinin teqdim ve temin olunmasi zamani
qurumlararas1 emoakdaghgi inkisaf etdirmak;

iv. Hokumsetin 6z maqgsedlerine ve naticelorine nail olmaq qabiliyystini
artirmaq;

v. Voatondas-morkozli Hokumat xidmatlorini tomin etmoak {igilin
internetin ve alagpli texnologiyalarin inkisafmi tomin etmak;

vi. Biznes vo diger hokumst qurumlar {igiin giymet ve ©hdsliklori
azaltmagq;

vii. Moemurlarm daha yaxsi fealiyyetini tomin etmak;
viii. Bir nego vasitoyle yliksok keyfiyyotli Hokumset informasiya ve
xidmatlorina ¢ixis1 tomin etmoak;

ix. Federal Hokumesti daha saffaf ve moasuliyyatli etmak;

x. Dovlet vo 6zal qurumlarin sn yaxsi tacriibslerinden istifads ederak
Hokumet fealiyysetlerini tokmillagdirmak;

xi. Hokumet informasiya ve xidmetlerine gexsi toxunulmazhgq,
beynolxalq giivenlik, melumatlarin qorunmasi, fiziki mshdudiyyseti olan
insanlarm rahat gokilde ¢asmin temin olunmasi ve diger olaqgeli
hiiquqglarin miidafissi ile bagh qanun ve aktlara uygun sakilds ¢ixis1 temin
etmok.%

Eyni zamanda geyd etmoak lazimdir ki, Amerika Birlogsmis Statlarinin
ayrica elektron hokumat sistemi yoxdur. Yani biitlin hokumat xidmatlori bir
bazada — www.usa.gov vebsaytinda birlagdirilmisdir ve buradaki xidmatlarin
asas saciyyovi cohoati Amerika Birlogmis Statlarinda mévcud olan biitiin
qurumlarin, demoak olar ki, biitlin xidmatlorinin eyni zamanda elektron
formada miimkiin olmasindadir.®® Elektron hokumat xidmatlori Amerika
Birlosmis Statlarinda Statlarin  har  birinin  ayri-ayr1  qurumlarinin
solahiyyatlorine aid olan xidmatlardir ve bu da 6z névbasinds har bir statin
sakinino xidmotlordon asanligla istifado edo bilmasina imkan yaradir.

Amerika Birlogsmis S$tatlarinda elektron hokumoat sisteminin totbiqi
olunmasi stiratls hoyata kegirilmisdir. Halo 2001-ci ilds layihasi hazirlanan va
2002-ci ildo Corc Bus torofindon imzalanaraq qilivvoyo minon Elekton
Hokumet Aktinda Ag Evin “Idaragilik vo Biidco Ofisi”¢ nazdinds “Elektron
Hokumet vo Informasiya Texnologiyalar1 Ofisinin” qurulmasi nezerds
tutulmus vo sonraki illords todricon séziigedon qurum yaradilmigdir.® 2012-
ci ildo Amerika Birlogsmis Statlarinin homin doévrde hakimiyyatds olan

65 E-Government Act of 2002, Section 2 (b).

6 Xidmetlorin siyahist iiglin bax: www.usa.gov/federal-agencies

&7 Ingilisca: Office of Management and Budget.

68 [ngilisca adi: Office of E-Government and Information Technologies:
www.whitehouse.gov/omb/e-gov
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prezidenti Barak Obamanin icra orqanlarinin rohboarlarins tinvanladig: “21-ci
asr elekton hokumsatinin qurulmasi”® adli memorandumunun naticasinds
elektron hokumeat sistemi daha da toekmillasdi.

D. Avropa ve Elektron Hokumat

Avropa orazisinds elektron hokumat sisteminin totbigi do XXI asrin
avvoallarina tosadiif edir. 23-24 mart 2000-ci ilds Lissabonda kegirilmis Avropa
Surasinin Zirve Toplantisinda Elektron Avropa sistemini totbiq etmak barads
miizakirslar aparilmig vo daha sonraki aylarda “Elektron Avropa 2002 Plan1”
gobul edilmigdir.” Planin asas magsadi on qisa zamanda biitiin Avropanin
internetls tomin olunmasindan ibarat idi ki, nozards tutulan miiddat orzindo
artiq biitlin Avropa siirotli internetls tomin olundu. Analoji plan 2005-ci ilda
do gobul edilmis vo todricon Avropada elektron hokumat sistemi
formalagsmaga baslamisdur.

2015-ci ildo iso Avropa Komissiyasi torofindon “European e-Government
Action Plan 2016-2020” adl1 plan hazirland1.” Finlandiya, ingﬂtara, 1slandiya,
[taliya kimi dévlotlor hazirda elektron hékumot sistemini aktiv sokilde totbiq
edir.

E. Birlasmis Kralliq va Flektron Hokumat

1995-ci ilds Birlagsmis Kralliq vo Kanada elektron vo ya onlayn hokumat
sisteminin totbiq olunmasini nazards tutan pilot layihays baglamaq barads
toklif iroli stirdiilor vo bu layihonin asas moagsadi comiyyot vo hokumot
arasinda miinasiboatlori daha da inkisaf etdirmokdon ibarat idi.”?

Birlosmis Kralliga daxil olan dovlatlorin har birinin qanunvericiliyi ayr1
olsa da, elektron hokumat sistemi, demak olar ki, bir-birilori ilo ortaqdir.”
Amerika Birlogsmis Statlarinda oldugu kimi Birlogsmis Kralligda da elektron
hokumeat tiglin ayrica bir baza, sayt yoxdur va biitiin xidmatlar bir bazada —

# www.whitehouse.gov/sites/default/files/uploads/2012digital mem_rel.pdf

70 Yyxarida istinad 5, 104.

7t ec.europa.eu/digital-single-market/en/european-egovernment-action-plan-2016-2020 (son
defo ziyarat olunub 30.11.2016).

72 Francis G. B. Aldhouse, Electronic Government: A UK Perspective, 10 International Review
Of Law, Computers And Technology 157, 158 (1996).

72 www.gov.uk. Bununla birlikde Birlogmis Krallifa daxil olan hor bir dévlstin inzibati
ganunvericiliyi ayri-ayriligda tenzim olunur. Masslen, Uelsin hokumsat qurulusu
“Government of Wales Act 1998” (bax:
www.legislation.gov.uk/ukpga/1998/38/pdfs/ukpga_19980038_en.pdf), Sotlandiyanin
hékumat qurulusu Scotland Act of 1998 (bax:
www.legislation.gov.uk/ukpga/1998/46/pdfs/ukpga_19980046_en.pdf), Simali Irlandiyanin
hékumat qurulusu “Northern Ireland Act of 1998” (bax:
www.legislation.gov.uk/ukpga/1998/47/pdfs/ukpga_19980047_en.pdf) ve diger aktlarla
tonzimlanir.
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www.gov.uk adli saytda birlosdirilmisdir.

F. Asiya vo Elektron Hokumat

2015-ci il 19-20 avqust tarixlorinds “Daimi inkisaf ti¢lin Elektron Hokumat,
Agilli $ohorlor vo Rogomsal Comiyyotlor” adli Asiya Regional Forumu
kegirilmis vo Forumda Asiya dovlstlorinde moévcud elektron hokumsat
sistemlorinin vaziyyoati vo perspektivlori baroade miithiim miizakirslor
aparilmigdir.”

Asiya dovlatlari igarisinds Cin, Yaponiya, Conubi Koreya, Sinqapur kimi
dovlatlar elektron hokumat sistemindon aktiv gokilds istifads etdiklori halda,
Malayziya, Myanmar, Pakistan kimi dévlatlor bu sistemdan nisbaton passiv
sokildo istifado edirlor.

G. Afrika vo Elektron Hokumat

1996-c1 ildo Afrika Informasiya Comiyyetinin togebbiisii ilo elektron
hokumat sistemi barade ilkin tokliflor irali siirtildii.”> Sonraki dovrlards
elektron hokumsat sisteminin totbigi sahosinde miihiim aktlar gobul
olunmusdur ki, bu aktlar moahz elektron hokumset sisteminin Afrika
dovlatlorinds inkisafina gotirib gixamisdir.

2016-c1 ildo Birlogsmis Millatlor Togkilatinin “Elektron Hokumaot Nozaroati”
adlanan Rohbarde bozi Afrika dovlstlori elektron hokumoat sisteminden
istifade vo onlayn xidmat indeksino” asason siralanmisdir. Bels ki, Marakes
Afrika dovlatlari igarisinda yiiksok gostoricilorlo siyahida yer aldig1 halda,
Angola, Seneqal kimi dovlatlor orta, 9l-Coazayir, Eritriya, Konqo kimi
dovlatlor iso zaif gostoricalora goro siralanmisdirlar.”

II1. Elektron Hokumaot sistemindoan istifads

A. Elektron Hokumaot Portal1 ve ora daxil olan xidmatlar

Qeyd etdiyimiz kimi Azarbaycan Respublikasinda elektron hokumsat vo
ondan istifade mexanizminin miiayyean olunmasinda Azarbaycan
Respublikasi Elektron Hokumat Portalinin miihiim rolu vardir. Elektron
Hokumoat Portalinin tosis edilme asaslarini vo normativ aktlar1 avvelki
bélmoado otrafli gokildo qeyd etmisdik.”® Umumiyyotls, Azorbaycan

74 http://www.itu.int/en/ITU-D/Regional-Presence/AsiaPacific/Pages/Events/2015/August-
eGov2015/home.aspx (son dafe ziyarst olunub: 30.11.2016).

75 Nancy J. Hafkin, E-government in Africa: An Overview of Progress Made and Challenges Ahead,
UNDESA/UNPAN work papers 3 (2009).

76 [ngilisca: Online Sevice Index (OSI).

77 Yuxarida istinad 41, 59.

78 "Dovlat organlarinin elektron xidmetler gdstormasinin togkili sahasinda bozi tadbirlar
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Respublikasi Elektron Hokumat Portali miisyyon moagsodlor daxilinds vo
miiayyon istiqamoatlords faaliyyot gostorir. Bels ki, Elektron Hokumat Portali
Haqqinda ©Osasnamonin™ 2-ci maddosino osason Elektron Hokumat
Portalinin faaliyyot prinsiplori asagidakilardan ibaratdir:

2.1.1. modulluq ve miqyashhq - ciddi deyisiklikler edilmaden portalmn
programtexniki komponentlorinin inkisaf etdirilmesi imkaninin olmasi;
2.1.2. sarbestlik - portalm torkibinin ve fealiyyetinin ona qosulmusg
informasiya sistemlorinde ve ehtiyatlarinda aparilan tegkilati, inzibati,
texniki ve diger doyisikliklerden asili olmamasi;

2.1.3. sistemlilik - dovlet orqanlar1 tersfinden elektron xidmetlerin
gostarilmasi maqgsadi ile movecud olan ve ya yeni yaradilan informasiya
sistemlorinin ve ehtiyatlarinin garsiligh slagelarinin ve uzlagmasinin tomin
edilmosi;

2.1.4. tehliikesizlik - sertifikatlagdirilmis program teminatmndan vo
program-texniki vasitelarden istifade edilmasi, mslumatlarla, o ctimladen
fordi molumatlarla bagh informasiya miibadilesi zamam ganunun
toleblorine riayet edilmesi, tagkilati, texniki, texnoloji todbirlor hoyata
kegirmakls informasiyanm miihafizesinin tomin edilmasi;

2.1.5. istifade asanlig1 - informasiya ehtiyatlarina bir defe daxil edilmis
molumatlardan “bir pencers” prinsipi osasinda ¢oxsayl istifadenin temin
edilmosi;

2.1.6. semorslilik - informasiya miibadilesinin real vaxt rejiminde hoyata
kecirilmesi, qarsiligh slagealerin optimallagdirilmasi ve bununla bagh vaxt
itkisinin ve maliyye mosrofinin azaldilmasi;

21.6. soffathq - sistem daxilindoki fealiyystin geffafhiginin ve
hesabathiligmm temin edilmasi, hayata kegirilon prosedurlarin ve onlarm
noaticalarinin izlenilmaesi {igiin geraitin yaradilmas:.®

Burada ssas magamlardan biri Elektron Hokumat Portalina daxil olan
xidmotlor vo onlarin neco tonzim olunmasidir. Umumiyyatla, Elektron
Hokumot Portalina daxil olan xidmatlari hansi sahalari shata edir? Normativ
aktlarda bu clir qruplasma artiq miiayysn olunmusdur. Bels ki, bu sahalar
sirasinda “1. Aila, qadin, usaq problemlori; 2. arxitektura va tikinti; 3. dini
qurumlarla is; 4. doviat qullugu; 5. amak va masgullug; 6. amlak miinasibatlori; 7.
gomriik isi; 8. hiiquqi xidmotlar; 9. hiiquq miihafiza; 10. idman va badan tarbiyasi; 11.
kand tasarriifaty; 12. kommunal xidmatlar; 13. konsullug xidmotlari; 14. qacqinlar va
macburi kogkiinlarla is; 15. maliyya, qiymotli kagizlar, audit; 16. madaniyyat, turizm;
17. miidafia; 18. nagliyyat; 19. rabits va informasiya texnologiyalary; 20. sahiyya; 21.

haqqinda” Azarbaycan Respublikasi Prezidentinin 2011-ci il 23 may tarixli 429 nomrali
Formani Elektron Hokumat Portalinin tasis olunmasi tiglin asas olmusdur.

7 “Elektron hokumst portali hagqinda 9sasnama” nin tesdiq edilmasi ve elektron
xidmatlarin genislandirilmesi ilo bagl tadbirler barads Azarbaycan Respublikasi
Prezidentinin 2013-cii il, 5 fevral tarixli 813 nomroli Formani.

® Yena orada.
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sonaye, ticarat; 22. sosial miidafia, sosial tominat; 23. standartlasdirma va
metrologiya; 24. statistika; 25. tabii resurslar va ekologiya; 26. tohsil vaelm; 27. torpaq
va xaritagokma; 28. vergilar; 29. vatondaslig, migrasiya”®! daxildir.

Bununla birlikds Elektron Hokumsat Portalinda moéveud olan xidmatlor
hom do vatondas, sahibkar vo geyri-rezident xidmatlori olmagla da
gruplasdirilmisdir ki, bu da 6z névbasinds insanlarin Portaldan rahat bir
sokilda istifada etmasini nozards tutmusdur.

Qeyd etdiyimiz xidmatlor har biri miixtslif icra organlarinin ve publik
hliquqi soxslorin® solahiyyotine aiddir vo bu da miivafiq normativ aktlarda
6z oksini tapmisdir. “Morkazi icra hakimiyyoti orqanlar: torafindon konkret
saholor tizro elektron xidmoatlor gostorilmasi” Qaydalarina osason markozi
icra hakimiyyati organlar1 torsfinden soziigedon gaydalarla miisyyon
olunmus konkret saholor tizro xidmotlorin tagkili hor bir xidmoat {zre
hazirlanmis inzibati reqlaments uygun olaraq hoyata kegirilir.#® Eyni
zamanda Qaydalar gostarilon xidmatlorin iki asas ndvds - informasiya va
interaktiv xarakterli elektron xidmatlor oldugunu miioyyon etmisdir.
Informasiya névlii elektron xidmatlords istifadagilora sorbost olaraq miixtalif
mosalalor {lizro elektron formada molumatlanma imkani tomin edilir.
Interaktiv novlii elektron xidmatlards istifadagilorin markazi icra hakimiyyeti
orqanlarinin informasiya sistemlorina sorgu vo ya tapsirigla miiracisti vo
miivafiq informasiya, sonod vo ya hor hansi tolob olunan naticonin oldo
edilmasi tiglin garsiligl malumat miibadilssi tomin edilir.®

Yuxarida geyd etmisik ki, bu xidmatlorin har biri miixtelif qurumlarin
solahiyyatlorina aiddir. Bu clir icra organlarinin va onlara aid olan xidmatlarin
konkret siyahis1t “Morkozi icra hakimiyyoti orqanlar1 torofindon konkret
saholor tizro elektron xidmaotlor gostorilmosi” Qaydalarinin vo “Elektron
xidmat novlaerinin Siyahisi”nin tosdiq edilmasi hagqinda” Azarbaycan
Respublikasi Nazirlor Kabinetinin 2011-ci il 24 noyabr tarixli 191 nomrali
gorarinda doyisikliklor edilmasi baroda Azarbaycan Respublikasinin Nazirlor
Kabinetinin Qorarinda gostorilmis® vo 39 icra orqaninin ve publik hiiquqi
soxslorin salahiyyatins aid olan 400-don ¢ox xidmoat miiayyon olunmusdur.®

81 Azarbaycan Respublikasi Nazirlar Kabinetinin 2011-ci il 24 noyabr tarixli 191 nomrali
gerari ils tesdiq edilmis ve 1 ndmrsli slaveds geyd olunan “Maerkezi icra hakimiyyati
orqanlar terafinden konkret sahslor tizrs elektron xidmetler gosterilmesi” QAYDALARI, 3-
cii madds.

82 Bax: Yuxarida istinad 47.

8 Yeno orada, 4.1-ci maddoe.

8 Yuxarida istinad 61, 4.2 vo 4.3-cii maddolar. Qeyd edilen her iki név arasinda asas
forqlarden biri birincisi {igiin identiklagdirma tolob olunmadig: halda, ikincisi tigiin
identiklegdirmenin teleb olunmas: miitlaqdir.

8 Soziigedan aktda hal-hazirda mévcud olmayan qurumlarin adlart da yer alnugdur.
Masolon, Tolabe Qebulu iizre Dévlet Komitosi, Azorbaycan Respublikast Igtisadiyyat vo
Senaye Nazirliyi ve s.

8 Soziigedan icra organlari sirasina aiddir: 1. Azerbaycan Respublikasi Omek ve Shalinin
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Eyni zamanda Elektron Hokumot Portalinda Bank Xidmatlori sahosindo
yalnizca bir bankin — Bank of Baku-nun xidmotlori, daha dogrusu bir
xidmoti®¥ geyd olunmusdur. Lakin bu he¢ do digor banklarin elektron
xidmatlordan istifade etmoadiyi moenasmna golmir. Belo ki, Azarbaycan
Respublikasi arazisinds foaliyyot gostoron, demak olar ki, biitlin banklarin
rosmi saytlarinda xidmotlordon elektron gokilds yararlanmaq ticlin ayri-ayri
bolmolor vardir. Toklif edardik ki, blitiin banklarmn bu ctir xidmotlari vahid
bir portalda, yoni Elektron Hokumsat Portalinda birlasdirilsin.

Qeyd etmok lazimdir ki, sdzligedon qurumlarin gostordiklori elektron
xidmatlor Elektron Xidmatlor Reyestrino daxil edilmalidir.®® Elektron
xidmatin geyde alinmasi {iglin xidmoti gostoron qurum miivafiq orizs
formasini® dolduraraq, Reyestrin operatoruna miiraciat etmalidir. Reyestrin
operatoru miiraciat orizasini aldiqdan sonra 3 is gilinii orzinds elektron
xidmoti qeydo alaraq Reyestro daxil edilmasini tomin edir vo elektron
xidmoto tokrarolunmaz reyestr ndémrasinin verilmosi barodo miivafiq
quruma bildiris gondorir. Reyestro daxil edilmis elektron xidmotlor barado
molumatlarda diizalislore ehtiyac olduqda, teminatgt 3 is giinli orzinds
Reyestrdo miivafiq dtizaliglorin edilmosi {iglin Reyestrin operatoruna

Sosial Miidafiesi Nazirliyi; 2. Azarbaycan Respublikasi Rabits ve Yiiksek Texnologiyalar
Nazirliyi; 3. Azerbaycan Respublikasi Markezi Secki Komissiyasy; 4. Azerbaycan
Respublikas: Vergilor Nazirliyi; 5. Azarbaycan Respublikasi Doévlat Gomriik Komitasi; 5.
Azorbaycan Respublikasi Daxili Islor Nazirliyi; 6. Azarbaycan Respublikast Tohsil Nazirliyi;
7. Azerbaycan Respublikasi  Odliyye Nazirliyi; 8. Azerbaycan Respublikasi Bag
Prokurorlugu; 9. Févgelade Hallar Nazirliyi; 10. Sehiyye Nazirliyi; 11. Dévlat Statistika
Komitosi; 12. Iqtisadiyyat Nazirliyi; 13. "AzerEnerji” ASC; 14. Dévlot Soharsalma vo Arxitek-
tura Komitosi; 15. Milli Arxiv Idaresi; 16. Gonclor vo Idman Nazirliyi; 17. Qagqinlarin vo
Macburi Kégkiinlorin Islori {izro Dévlot Komitosi; 17. Ekologiya vo Tobii Sarvotlor Nazirliyi;
18. Miisllif Hiiquglar1 Agentliyi; 19. Dévlet Deniz Administrasiyasi; 20. Dovlet Serhead
Xidmeti; 21. Kend Teserriifatt Nazirliyi; 22. "Azarsu” ASC; 23. Omlak Maselelori Dovlat
Komitasi; 24. Talaba Qobulu iizre Dévlet Komissiyasi (Bax: Yuxarida istinad 47, yeni qaydada
Dévlot Imtahan Moarkazi); 25. Miidafio Sonayesi Nazirliyi; 26. Energetika Nazirliyi; 27. Ailo,
Qadin ve Usaq Problemlari iizre Dovlet Komitssi; 28. Meliorasiya ve Su Teserriifatt Agiq
Sohmdar Comiyyoeti; 29. Prezident yaninda Dévlot Qullugu Moasoalalori {izra Komissiya; 30.
Noagqliyyat Nazirliyi; 31. Standartlasdirma, Metrologiya ve Patent iizre Dévlat Komitesi; 32.
Dovlet Migrasiya Xidmeti; 33. Prezident yaninda Vetendaglara Xidmst ve Sosial
Innovasiyalar iizre Dovlot Agentiliyi (ASAN Xidmot); 34. Diasporla {5 tizro Dévlet Komitosi;
35. Xarici Islor Nazirliyi; 36. Seforberlik vo Horbi Xidmato Cagiris tizro Dévlet Xidmoti; 37.
Azorigiq ASC; 38. Madoaniyyet vo Turizm Nazirliyi; 39. Insan Hiiquglar1 iizro Miivokkil —
Ombudsman, daha atrafli bax: www.e-gov.az/az/services

8 Portalda Bank of Baku-nun tak bir xidmeti — Debet kartlarinin onlayn sifarisi
gostorilmisdir, bax: www.e-gov.az/az/services/topic/53/?t=citizen (son dafe ziyarst olunub:
30.11.2016).

8 Yuxarida istinad 61, 10-cu maddo.

8 Miivafiq orize formasi 61-ci istinadda geyd olunan QAYDALARIN 2 némrali slavesinda
gostorilmigdir.
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miiraciat etmalidir.” Elektron xidmatin geyds alinmasinin logv edilmasi
tominatg¢inin miiraciati asasinda ve qanunvericiliyin talablarins uygun hoyata
kegirilir. Reyestrda diizaliglor edilmasi barads miiraciat daxil oldugu tarixden
etibaron Reyestrin operatoru torofindon 1 is glinii orzindo hoyata kegirilir vo
bu barads markozi icra hakimiyyati organina moalumat verilir.”!

B. Elektron miiraciot®?

Elektron miiraciat anlayisina ke¢gmozdon Onco, fikrimcs, miiraciot
anlayisinin definisiyasint miisyyon etmok daha magsadouygundur. Bu
baximdan  “Voatondaglarin ~ miiracistlori ~ haqqinda”  Azarbaycan
Respublikasinin 30 sentyabr 2015-cu il Qanununda miioyyon edilmis anlayis
kifayot godar shatalidir:

miiraciat — miiraciote baxan subyekts va ya onun vazifoli soxsine sexsan vo
ya niimayands vasitesile yazili (o climladen elektron) formada géndarilon
(taqdim edilen) ve ya sifahi formada edilon fordi ve ya kollektiv toklif, arize,
sikayot®

Goriildiiyt kimi, geyd edilon anlayisa miivafiq olaraq miiraicat toklif, arizs
vo ya sikayot formasinda ola bilor.”* Analoji anlayislar “Votondaslarin
miiraciatlorine baxilmas: haqqinda” Azarbaycan Respublikasinin 10 iyun
1997-ci il Qanununda da 6z oksini tapmisdir.”® Bununla barabar, 30 sentyabr
2015-ci il Qanunu elektron miiraciat anlayisinin da definisiyasini da miisyyon
edir:

elektron miiraciet — miiraciste baxan subyektin ve ya onun vezifeli
soxsinin elektron tinvanina gondorilen ve ya resmi internet sayti vasitesile
daxil edilon miiraciat”

9% Yuxarida istinad 61, 10.6-c1t maddo.

91 Yena orada, 10.7 vo 10.8-ci maddolor.

%2 Maqalanin bu hissasi sirf Azarbaycan Respublikasi ganunvericiliyi baximindan tshlil
olunmusdur.

% “Vatondaglarin miiracistleri haqqinda” Azerbaycan Respublikasinin 30 sentyabr 2015-cu
il Qanunu, 3.0.2-ci maddo.

% Yenos orada. Bels ki, 3.0.3-cli maddsys asasen taklif — ganunlarin ve diger normativ hiiqugqi
aktlarin tokmillegdirilmasi, dévlst ve beladiyye orqanlarimin ve diger miiraciste baxan
subyektlarin faaliyystinin yaxgilagdirilmasi, elm, tohsil, madeniyyst, hiiquq, sosial-iqgtisadi,
yaradialiq ve basqa saholorle bagh masalolorin holli barads edilon miiraciatdir. 3.0.4-cii
maddaya asasen arize — hiiquq ve azadliglarin hoayata kegirilmosi ilo bagl toloblori nozerds
tutan miiracistdir. 3.0.5-ci maddays asasen ise gikayet — pozulmus hiiquq ve azadhglarin
barpast vo miidafiasi ila bagh toloblori nozords tutan miiracist nozerdos tutulur. Votondaslar,
eloco do acnobilor ve vatondashgr olmayan soxslor bu miiracistlori fordi ve ya kollektiv
gaydada, eyni zamanda ham sifahi, hom da yazili qaydada hoyata kecirs bilarlar.

9 Bax: homin Qanunun 3-cti maddosi.

% Yuxarida istinad 84, 3.0.12-ci madds. Fikrimcs, ganunun bu maddasinds geyd edilon
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Umumiyyotls, vetondaglarim, eloco do acnabilarin ve vetondasghgi olmayan
soxslorin miiraciat etmoak hiiququ Azarbaycan Respublikas: Konstitusiyasinin
57-ci maddosi vo 94-cli maddasinin I hissasinin 1-ci bonduns miivafiq olaraq
tosbit olunmusdur.” “Votondaslarin miiraciatlori haqqinda” Azarbaycan
Respublikasinin 30 sentyabr 2015-cu il Qanununun 1-ci maddasi subyektlorin
miiraciat etmak hiiququnu miiayyen edir ki, bu da 6z névbasinds yalniz fiziki
soxslorin deyil, hom do hiiquqgi soxslorin bu hiiquqdan istifado etmok
imkanini 6ziinds ehtiva edir. Burada an asas maqamlardan biri ise irgins,
milliyyatine, dininas, dilins, cinsins, mansayins, amlak voziyyatina, qulluq
movqeyino, oqgidesine, siyasi partiyalara, homkarlar ittifaglarina vo digor
ictimai birliklors moansubiyyatine goro soxsin miiraciat etmok hiiququnu
mohdudlasdirmaq qadagan olunmasidir ki, bu da Azarbaycan Respublikas:
Konstitusiyasinda tosbit olunmus miiddsalarin taloblorindon iroli golir.
Umumiyyetls, haqqinda danisdigimiz Qanunun miiddsalari, ager basqa hal
nazorda tutulmayibsa, vetondaslarin biitliin miiracistlorine (eloca ds,
acnabiler va vatandasligl olmayan saxslarin) samil olunur.*

anlayis kifayot gader shatalidir.
°7 Bax: Azarbaycan Respublikasi Konstitusiyas: 57-ci madds - Miiraciat etmak hiiququ ve 94-
cii maddenin I bandinin 1-ci hissasi “bu Konstitusiyada tasbit edilmis insan vo vetondas
hiiquglarindan ve azadliglarindan istifads, bu hiiquglarin ve azadliglarin dévlet teminat1”.
57-ci maddeyoa osasen: I. Azarbaycan Respublikasi vatondaslarimin dovist organlarma soxson
miiraciat etmok, habels fardi va kollektiv yazili miiraciatlor gondarmoak hiiququ vardir. Hoar bir
miiraciats ganunla miiayyan edilmis gaydada va miiddatlards yazil cavab verilmoalidir. 11. Azarbaycan
Respublikast vatandaslarimin dévlat organlarimin va onlarin vazifali saxslorinin, siyasi partiyalarin,
hombkarlar ittifaglarimn va digar ictimai birliklorin, habelo ayri-ayr1 vatandaslarin faaliyyatini va ya
isini tangid etmak hiiququ vardir. Tongida §6ra taqib qadagandir. Tohgir va bohtan tongid sayila bilmaz.
% Umumiyyotls, soziigedon qanunun 5.1-ci maddesi Azorbaycan Respublikasinin
Konstitusiya qanunlarinda, basqa qanunlarda, onlarin asasinda gabul edilmis diger normativ
hiiquqi aktlarda, habelo Azarbaycan Respublikasinin torofdar qxdifi beynalxalq
miiqavilalerde basqa qayda nazerds tutulmayibsa, bu Qanunun miiddsalar1 vetendaslarin
biitiin miiraciotlorine samil edilir. Lakin bozi istisna hallar mévcuddur. Qanunun 5-ci
maddassi bu ciir hallart miisyyen etmigdir. Bels ki:
5.2. Bu Qanunun miiddsalar1 vetondaslarin mahkems icraati ve ya inzibati icraat
gorcivasinda etdiklori miiraciatlora samil edilmir.
5.3. Harbi qulluqgularin xidmstls slagedar bilavasite reislerine ve ya boytik
raislerine miiraciat etms vo onlara baxilmasi qaydast Azerbaycan Respublikasi
Silahli Qiivvelorinin Daxili Xidmet Nizamnamasi vo Intizam Nizamnamesi ilo
tonzimlanir.
5.4. Referendumun ve seckilorin bilavasite toskili ve kegirilmosi ilo slagadar
miiracistlorin edilmesi ve onlara baxilmasi qaydast Azerbaycan Respublikasinin
Secki Macallasi ilo tonzimlonir.
5.5. Azorbaycan Respublikasinin Insan hiiquglari iizre miivekkiline (ombudsmana)
insan hiiquglarinin pozulmasina dair sikayetlarin verilmasi ve bu sikaystlore
baxilmasi qaydasi “Azarbaycan Respublikasinin Insan hiiquqlart iizro miivekkili
(ombudsman) haqqinda” Azarbaycan Respublikasinin Konstitusiya Qanunu ile
tonzimlanir.
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Hal-hazirda diinyada bir ¢ox dovlatlor ohalisinin elektron hoékumat
sistemindon va yaxud da ayri-ayr1 qurumlarin vebsaytindan miivafiq
qurumlara miiraciot eds bilmasi tigiin istor texniki, istorso do maddi olaraq
biitiin imkanlar: tomin etmigdir. Masalon, Tiirkiye Cilimhuriyystinde T.C.
Glimriik ve Ticaret Bakanhiginin xidmatlorinden istifads etmoak, eloco do
onlayn miiraciat etmoak {i¢lin hom Tiirkiys Cilimhuriyysti 6z hokumat
portalindan®, hom ds miivafiq icra hakimiyyst orqaninin rasmi saytindan'®
istifado etmok miimkiindiir. Azarbaycan Respublikasinda hazirda
Azorbaycan Respublikasi Prezidentinin Formanina'® uygun olaraq biitiin
dovlat orqanlarina, elaca ds, bir ¢ox diger qurumlara elektron miiraciat edils
bilmasi {liglin gorait yaradilmisdir.'® Sozsiiz ki, sdziigedon miiraciot hom
Azorbaycan Respublikasi Elektron Hoékumoat Portali vasitosilo, hom do
miivafiq qurumun rosmi sayti vasitosilo miimkiindiir. Mosolon, soxs
Azorbaycan Respublikasi Vergilor Nazirliyino elektron qaydada mutiraciot
etmok tiglin iki tisuldan istifado edo bilor: a. Elektron Hokumoat Portalinda
vatondaglar ti¢lin miioyyon olunmus miivafiq qurumun xidmaotlori — Vergilor
Nazirliyinin xidmatlori i¢orisinden “Vergilor Nazirliyino onlayn miiraciat”
hissasini se¢makls;'® b. Vergilor Nazirliyinin rosmi saytina — taxes.gov.az
saytina daxil olaraq Miiraciatlor bdlmasindon “Online miiraciot” hissasini
segmoklo.1™ Fikrimco, hazirda Azarbaycan Respublikasi orazisindo elektron
miiraciat vo elektron xidmatlorindon daha genis sokilds istifads edon
qurum Azorbaycan Respublikasinin Prezidenti yaninda Votondaslara
Xidmat vo Sosial innovasiyalar tizro Dévlat Agentliyidir (ASAN Xidmaot) ki,
bu da xidmoatlordon istifadonin daha rahat olmasindan irali golir.

Boas elektron sokilds tinvanlanan miiraciats necs baxilir? Elektron miiraciat
homin miiracioto baxan subyektin vo ya onun vozifoli soxsinin elektron

5.6. Informasiya oldo edilmosi iigiin sorgunun verilmosi vo informasiya oldo
edilmesi haqqinda sorguya baxilmasi gaydast “Informasiya oldo etmok haqqinda”
Azarbaycan Respublikasinin Qanunu ile tenzimlenir.
5.7. Moigot zorakihig1 barade sikayotds cinayet torkibinin slametlori olmadiqda
sikayatlora baxilmasi qaydas: “Maiset zorakiliginin qarsisinin alinmasi hagqqinda”
Azarbaycan Respublikasinin Qanunu ils tonzimlonir.
5.8. Siyahis1 miivafiq icra hakimiyyeti orqan tersfinden tesdiq olunan ictimai
shamiyyetli funksiyalar1 yerins yetiran hiiquqi saxslers, habels normativ hiiquqi
aktlar ve ya miiqavile asasinda tohsil, sshiyys, madaniyyet vo sosial sahalarde
xidmet gosteren 6zsal hiiquqi sexslers ve ferdi sahibkarlara miiraciet edilmasi ve
hamin miiracistlers baxilmasi qaydas: bu Qanunla tenzimlenir.

» www.turkiye.gov.tr/basvur

100 www.gtb.gov.tr

101 Dovlet organlarinin elektron xidmetler gostermasinin teskili sahasinds bazi tedbirlsr

haqqinda Azerbaycan Respublikasi Prezidentinin 23 may 2011-ci il tarixli Fermani, daha

otrafll bax: http://president.az/articles/2251.

12 Siibhan Sliyev, Inzibati hiiqug, 90 (2016).

105 Yoxlamagq tigiin: www.e-gov.az/az/services

104 Bax: www.taxes.gov.az/modul.php?name=muraciet
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tinvanina gondoarilir va ya onun rasmi internet saytina daxil edilir. Miiraciato
baxan subyektin rosmi internet saytina daxil edilon miiracistde votondasin
elektron va ya poct tinvani gostarilmalidir.’® Bazi hallarda soxs 6z miiracisatini
elektron imza vo yaxud da ona miivafiq alternativls tasdiq etmali olur ki, bu
barads do magalsnin {iglincii hissasinds geyd etmisom.

Elektron miiraciotloro miiracioto baxan subyektlor vo onlarin vozifali
soxslori torafinden miiraciot edonin gostordiyi elektron {invan vasitasils
elektron qaydada ve ya miiraciat edonin xahisi ils pogt tinvani vasitasils yazili
cavab verilmoakls baxilir. Elektron miiraciotde miiraciat edsnin elektron
tinvan gostorilmadikda miiraciste pogt vasitasile yazili cavab verilir.'% Lakin
tocriibodo oksor etibarilo poct vasitasilo yazili cavab verilmasi genis
yayillmigdir. Burada asas masalolordon biri do miiracistin hans1 halda
baxilmis sayilmasidir. Bu barade yuxarida geyd etdiyim Qanunun 7.5-ci
maddoasinda geyd edilir:

Miiracietde gosterilon masaloye baxildigda ve bu bareds vetendaga
(kollektiv miiraciatlords - miiraciat edan soxslordan birina) asaslandirilmis
cavab verildikda miiraciot baxilmis hesab olunur. Miiraciate dovlat dilinda
cavab verilir.

Bos votondaslarin elektron miiraciotlori hansi miiddotdo noezordon
kegirilir? Umumiyyetls, votondaglarin miiraciatlorine an geci 15 is giini, alave
arasdirma tolob olundugu hallarda ise an geci 30 is giinii miiddatinds
baxilir.’” Miiraciste baxan subyektlor miiraciatds irali siiriilon masalalarin
halli onlarin salahiyyatino aid olmadiqda, miiracisti ti¢ is giinlindsn gec
olmayaraq aidiyyoti tizro gondorir vo miiraciot edona bu barodo molumat
verirlor. Miiraciotdo gostorilon mosalo bir nego miiracioto baxan subyektin
solahiyyatine aid edildikds miiraciatin sursti ii¢ is giintindon gec olmayaraq
homin subyektloro gondorilir.1

Miixtalif dovlstlorin ganunvericiliyinde vatondaglarin miiracistloring,
eloco do, elektron miiraciotloro baxilmamasina goéro miioyyon sanksiyalar
nazards tutulmusdur. Azarbaycan Respublikasinda iss qiivvads olan inzibati
Xotalar Macallosinin 594-1-ci maddoasino, yoni votondaslarin miiraciotlori
hagqinda ganunvericiliyin pozulmasina asason:

594-1.1.1. “Vatondagslarin miiracistleri haqqinda” Azsrbaycan Respublikasi

105 Yyxarida istinad 84, 6.7-ci maddo.

106 Yeno orada, 7.6-c1 maddo.

197 Yeno orada, 10-cu maddse.

108 Elektron miiraciat, elaco do vetondaslarin miiracistlari haqqinda daha genis melumat tigiin
bax: “Vatendaslarin miiracistleri hagqinda” Azesrbaycan Respublikasinin 30 sentyabr 2015-cu
il Qanunu; “Vetandaslarin miiracistlarine baxilmast haqqinda” Azarbaycan Respublikasinin
10 iyun 1997-ci il Qanunu.
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Qanununun teleblorine uygun olaraq verilon miiracistin qebul
edilmomaosing;

594-1.1.2. vetondaglarin miiracistlerinin aidiyyeti {izre baxilmasi tiglin
ganunazidd hearakstinden (haraketsizliyinden) sikayet edilen mdiiracista
baxan subyekts vo ya onun vozifeli soxslorine géndoarilmasins;

594-1.1.3. vetendaglarm gebulunun “Vatoendaslarin miiracistleri hagqinda”
Azorbaycan Respublikast Qanununun teleblerine uygun olaraq tegkil
edilmomaosing;

594-1.1.4. dovlet orqanlarinin ve vozifeli sexslerinin, siyasi partiyalarin,
homkarlar ittifaglarinin ve diger ictimai birliklorin, habelo ayri-ayr
votondaglarin fealiyyetinin vo ya isinin tonqid edilmesi ilo bagh, yaxud
votondasm ve ya digor soxslerin hiiquq ve azadhglarmin berpasi ve
miidafissi maqgsedi ilo edilen miiraciate gore vetendasin toqib edilmasine
goro -

vozifeli saxslere xaberdarhq edilir ve ya onlar yiiz manat meblaginds,
hiiquqi sexsler iki yiiz manat meblagindes corims edilir.

Gortindiiyt kimi, elektron miiraciot elektron hokumaot sisteminin ayrilmaz
torkib hissasi olmagla votondaslarin, ocnobilorin, eloco do votondashg:
olmayan sgoxslorin miivafiq xidmotlorden yararlanmasinda miihiim rol

oynayir.

IV. Elektron Hokumat Sisteminds elektron
ampaliyyatlarin tasdiq olunmasi

A. Elektron imza

Elektron imza ideyast XX asrin 70-80-ci illorinds bir sira miialliflorin
fikirlori kimi ortaliga atilsa da, homin dovr {i¢lin informasiya texnologiya
vasitolorinin olmamasi bu ideyanin reallasdirilmasinda boyiik bir manes idi.
Artig XXI asrin ilk on illiyinds elektron imzadan siiratlo istifade olunmaga
baslanildi. Bas elektron imza noadir?

Elektron imza verilon malumatla baglh olaraq imzalayan soxsi miiayyen
etmok vo imzalayan goxsin hamin moalumatda olan informasiyan: tasdiq
etmosini bildirmasi tiglin istifads edilo bilon, sdziigedon malumatlara slave
edilon vo ya mantiqi sokilds elektron formada miiayyon olunan tosdiqloyici
vasitodir.'  Elektron imzanin anlayist  Azorbaycan  Respublikasi
ganunvericiliyinde do miioyyon olunmusdur. Bels ki, “Elektron imza va
elektron sonad haqqinda” 9 mart 2004-cti il tarixli Azorbaycan Respublikas:
Qanununa asasan:

Elektron imza - digor verilonlere alave edilon ve ya onlarla mentiqi slagsli

109 UNCITRAL Model Law on Electronic Signatures, Article 2 (a) (2001).
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olan, imza sahibini identiklogdirmeye imkan veran verilonlor?

Oksor hallarda elektron imzadan elektron kommersiya omoliyyatlar1
zamani istifade olunur. Lakin bu, elektron imzanin yalnizca elektron
kommersiya omoliyyatlarinda deyil, hom do bank, maliyys, vergi, sigorta,
lizing, konsessiya, dasima vao s. omoliyyatlarda da asanligla istifads oluna
bilor.1

Azoarbaycan Respublikasinda elektron imzalarmn hagqiqiliyinin miiayyen
olunmasi1 moagsadiloe Milli Sertifikat Xidmaotlori Markozi yaradilmisdir. Hotta
sozligedon morkoz elektron imza sisteminin Azarbaycanda yeni nosil
texnoloji vasite oldugunu nazers alaraq vetondaslarin bu barads atrafl
molumat ala bilmasi tiglin vebsayt — www.e-imza.az saytin1 ictimaiyyoto

toqdim etmigsdir.''

B. Ragamsal imza

Elektron sonadlori tosdiq etmok vasitolorindon biri do rogemsal imza'®®
hesab olunur. Rogomsal imza elektron imzanin bir névii olmagqla elektron
sonadloari vo amaliyyatlar: tosdiq edarkan istifads olunan xiisusi igaradir.'*
Rogomsal imzalarin osas xiisusiyyoti onlarin miioyyon bir riyazi tomals -
algoritmaya osaslanmasidir ki, bu da 6ziindo xtisusi kriptoqrafik simvollar
ehtiva edir. Umumilikde rogemsal imzalar:

- Asanligla tanmuirlar;

- Basqasi torafindon doyisdirilo bilmasi, demok olar geyri-miimkiindiir;

- Oz sahibi tarafindan inkar edils bilmazlor.

Miixtslif miislliflorin yanasmas: stibut edir ki, roqomsal imzalarin hiiquqi
mozmununu miioyyon edon ayrica normativ aktlar yoxdur. Adaton elektron
imza hagqinda normativ aktlar roqomsal imzalara da samil olunur.

C. Asan imza

Asan imza Azarbaycan Respublikasinda elektron imzanin tatbiq
olunmasinda yeni bir istiqamat hesab olunur. Asan imza elektron xidmatlora
daxil olan vo ragemsal imzalar edsn zaman kimliyinizi tesdiglomak tiglin

1o “Flektron imza va elektron senad haqqinda” 9 mart 2004-cii il tarixli Azsrbaycan
Respublikas1 Qanununun 1.1.4-cli maddssi. Fikrimcs, bu anlayis deqiq ve tam deyildir.
Istinad 100-do miioyyan olunan anlay1s daha ohatoli vo anlagilandir.

1 Orkhan Abdulkarimli, Taxation of E-commerce, 1 Baku St. U. L.Rev. 99, 107 (2015).

112 Milli Sertifikat Xidmetlori Markazi vo elektron imzanin Azarbaycan Respublikasi
orazisinds iglokliyi barads strafli melumat tigtin bax: http://www.e-
imza.az/services.php?lang=az (son dafs ziyarst olunub 07.12.2016).

13 fneilisca: digital signature.

114 Demirel, 98, yuxarida istinad 5.
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istifado olunan mobil identifikasiyadir.'> Asan imza (Mobil imza) biitiin
movcud e-xidmoatlordan istifadoni miimkdin edir.

Bas Asan imza neco alda olunur? Asan imzanin oldo olunmasi bir nego

proseduradan ibaratdir. Bels ki:

- Asan Imza xidmotini miimkiin edon SIM-kartin aldo etmok iigiin
miivafiq mobil operatora Azercell, Bakcell vo ya Nar Mobile miiraciot
edilir.

- Asan Imza SIM kart vo xidmatlori {i¢iin abunagilik formast imzalanir.

- Abunagilik formasini imzaladigdan sonra mobil operator terafinden
mobil telefona daxil edilmali olan yeni PKI SIM kart toqdim edilir.

- Xidmati aktivlesdirmoak {ti¢lin Vergilor Nazirliyinin Asan Sertifikat
Xidmatlori  Morkazine  (ASXM) miiraciot —edilmolidir. Noazaro
alinmalidir ki, fiziki soxs miiraciot etdikde ozii ilo soxsiyyati
tosdigloyon sonadi (FIN noémrosini daxil edon), eloco do Asan imza
sertifikatinin alinmast {igiin tolob olunan senadlori gotirmalidir. 116

Asan imza barads sertifikat ASXM-yo miiraciat edildikdan sonra 1 (bir) is

glinii arzinds verilir. Asan imzanin verilmasi ilo bagl biitiin prosedurlar:
ASAN Xidmoat Moarkazlorinds hoyata kecirmok daha magsadouygundur.'”
Asan imza 3 il mtiddatine etibarlidir.

D. Digpor elektron vasitalar

Qeyd etdiyimiz vasitolordon slave olaraq elektron omoliyyatlar: tosdiq
etmok ligiin asagidaki vasitalordon ds istifados edilir.'®

i. Azarbaycan Respublikast Rabita va Yiiksak Texnologiyalar Nazirliyi tarafindon
verilon elektron imza karti. Bu vasito ilo elektron amoliyyatlar Rabito vo
Yiiksok Texnologiyalar Nazirliyi torafindon toqdim olunan e-imza
sertifikatlar1 vasitosilo tosdiglonir. Miivafiq vebsaytda'® soziigedon
elektron imza sertifikatlarin1 alds etmok tiglin fiziki vo hiiquqi sexslor
tiglin ayr1 bélmalar nazards tutulmusdur.

ii. Elektron hokumoat sistemi tarafindan vatondasa verilmis kod. Bu zaman fiziki vo
hiiquqgi soxslor, o ciimlodon doévlat qulluggular1 "elektron hoékumat"
sistemi torofindon onlara toqdim edilon kod vasitasilo autentifikasiyadan
kegarak xidmotlordan istifads edo vo elektron amaliyyatlar: tasdigloye

15 www.asanimza.az/what-is-the-asan-imza/ (son dofe ziyarat olunub: 08.12.2016).

16 www.asanimza.az/how-to-get-asan-imza/ (son defo ziyarat olunub: 08.12.2016). Miivafiq
sonadlarin siyahisi tigiin bax: www.asxm.gov.az/in.html?cat=repository&menu=required-
documents

17 Soziigedan prosedurlar vahid halda ASAN Xidmet Markezlarinds birlesdirildiyindan,
Asan imza ils biitiin sonadlasma islori vo diger prosedurlarin ASAN Xidmeat Markezlarinda
hayata kegirilmesi daha alverislidir.

118 Soziigedan vasitalarin har biri Azerbaycan Respublikast Elektron Hékumset Portalinda
tosbit olunmusdur.

119 https://reg-eimza.e-gov.az/
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bilorlar.12°

iii. Mobil autentifikasiya sertifikat:. Bu zaman yalmiz mobil imza
sertifikatlarinin  sahiblori autentifikasiyadan kegorak xidmoatlorden
istifados eds bilarlor.

iv. Smartfon ila. Bu zaman yalniz mobil imza sertifikatlarin sahiblori
smartfon vasitesilo QR-kodu skan edib autentifikasiyadan kegoarak
xidmatlordan istifade eds bilarlor. Burada mobil imzasi olan smartfon
autentifikasiya vasitasi kimi istifads olunur.

v. E-Gov mobil identifikast vasitasi (e-gov identity). Bu zaman sistema giris ti¢lin
votondasin mobil telefon némrasi tizro FIN-i tanima rolunu oynayar.

V. Elektron Hokumat Sistemindso istifadaci

maxfiliyinin qorunmasi

Elektron hokumoat sistemindon istifado zamani yaranan on boytik
problemlardan biri mahz elektron hokumat sistemins daxil edilon istifadagi
molumatlarinin  moxfiliyinin gorunmasi vo bu barado tominatin
olmasindadir. Daima inkigaf etmakds olan informasiya texnologiyalari mahz
elektron hokumat sisteminda istifadogilorin malumatlarinin qorunmasi tigtin
lazimi hiiquqi bazanin insa edilmasi zaruratini ortaya qoyur.'?!

Istifadaci moxfiliyi istifadagilorin fordi malumatlarina ssaslanir. Fordi
molumat dedikde miisyyon edilon ve ya miisyyon edils bilon forde aid
istanilon malumat nazards tutulur.?? Dovlset onlayn platformada mévcud
olan yegana subyektdir ki, 6z istifadagilorinin fordi malumatlarini daima
goruyur.'?

Umumiyyaetls, elektron hokumat sisteminds hansi malumatlar ve nece alo
kegirilo bilor? Bu ciir molumatlar ayrica vahid sistem halinda miioyyon
olunmamigdir vo miixtslif manbalardan alds etdiyim informasiyalara asasen
soxslorin asanligla alo kegirilo bilon malumatlarini asagidak: kimi siralamagq
istardim:

- Soxsiyyeti tosdiq edon senad barads malumatlar. Masalon, Azarbaycan
Respublikasinda  goxsiyyati tosdiq edon sonad Azarbaycan
Respublikasi votondasinin gsoxsiyyot vosiqasidir.'

- Maliyys, vergi, gomriik sanadlori hagqinda malumatlar;

120 https://reg.e-gov.az/register/

121 Yyxarida istinad 40, 8.

12 “Fordi Molumatlarin Avtomatlagdirilmig Qaydada Islonmosi ilo Slagodar Sexslarin
Qorunmast” Haqqinda 1981-ci il Strasburq Konvensiyasi, 2-ci madds (a). Azsrbaycan
Respublikas: 2009-cu ilds geyd edilan Konvensiyani ratifikasiya etmisdir.

123 Ramaraj Palanisamy, Bhasker Muketji, Security and Private Issues in E-Government 237
(2012).

124 Azarbaycan Respublikasi Vatondasinin Sexsiyyst Vesigesi haqqinda 14 iyun 1994-cii il
tarixli Azarbaycan Respublikasinin Qanununun 1-ci maddasi.
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- Bank hesab1 hagqinda malumatlar;

- Soxsin plastik kart malumatlary,

- Sigorta malumatlari;

- Vo bu gobildon olan digor malumatlar.

Dévlot elektron hokumoat sistemindo miisayyon olunan moalumatlarin
moxfiliyino tam sokildo zomanoat verir. Qanunvericilikdo nozards tutulan
hallar istisna olmaqla gsoxso aid molumatlar tiglinci soxslora agiglana
bilmazlar.

Noticoa

Gortlindiiyt kimi elektron hkumaot sisteminin tatbiqi dovlatin 6z ohalisi ilo
miinasibatlorinds yeni bir cigir agmagq tiglin atdig1 bir addimdir ve dovlstin
sosial vo texnoloji inkisafini miiayyon edon osas faktorlardan biri do moahz
elektron hokumat sistemidir.

Bu sahados faaliyyatin daha tokmillasdirilmasi {iglin toklif edardim ki,
elektron hokumsoat sisteminds'?® comiyyatin biitlin sferalarini shato eden
xidmatlorle berabar, bir sira yeni qurumlarin xidmatlarinin burada
yerlogdirilmasino ehtiyac vardir. Eyni zamanda elektron hokumat vo elektron
miiraciot barado ganunvericiliyin tokmillosdirilmasi bu sahado qarsiya
goyulan an miithiim magsadlar sirasinda olmalidir.

Qeyd etdiyim kimi elektron hokumaot biitiin diinya {igiin yeni bir anlayisdir
vo hor giin daha da tokmillogsmakds davam edir. Magalads geyd olunan
moqgamlar elektron hékumot sisteminin hiiquqi mezmununu miioyyon
etmoayo vo elektron hokumat sisteminin problemli cohatlorini realizo etmayo
imkan verir.

Azarbaycan Respublikasinda elektron hokumsat sistemi son zamanlarda
totbiq olunmasina baxmayaraq stiratli inkisaf yolu ke¢misdir. Hazirda
Azarbaycan Respublikasi elektron hokumat sistemindon istifads indeksina
asason diinyanin ilk 50 dovloti arasinda yer ala bilmisdir.

125 Burada Azarbaycan Respublikast Elektron Hokumet Portali.
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