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Michael Goodyear’

FIGHTING FIRE WITH FIRE: A REPEAT
VIOLATOR POLICY FOR THE WTO

Abstract

The Trump presidency and other reactionary conservative governments present an
immensely powerful danger to the World Trade Organization (“"WTO”). The WTO is
largely built on Members” willingness to comply with its rules, and the current Dispute
Settlement Understanding ("DSU") is too weak to deter an avowed enemy of the WTO
such as President Trump. This poor enforcement system particularly hurts developing
countries, which lack the power under the DSU to effectively deter economic giants like the
United States.

The recent Doha Round was supposed to create a more effective enforcement
mechanism under the DSU, but it fell apart before any such changes were made. The most
prominent alternatives raised in the Doha Round are ultimately problematic either because
they do not address the weakness of retaliation under the DSU or because they are unlikely
to be approved by the WIO Membership. A new, more plausible suggestion would be the
creation of a repeat violator policy, which would provide for much stronger retaliation
against those Members who repeatedly disregard the WIO Agreement. Such a policy
would be especially aimed at serious threats to the WTO, such as the Trump
administration, and could likely be achieved without going through the formal amendment
process, making it the most viable measure for countering these new threats to the WTO.

Amnnotasiya

Trump va digar miirtace konservativ hakimiyyotlor Umumdiinya Ticarat Togkilatr (UTT)
iiciin boyiik tahliiko manbayidir. Uzvlorinin koniillii olaraq 6z qaydalarna uyma iradasi
iizarinda qurulan UTT-nin Miibahisalorin Halli Mexanizmi (MHM) Prezident Trump
kimilarinin garsistm almayq iiciin cox zaifdir. Bu ciir zaif icra mexanizmi, ssasan, inkisaf
etmoakda olan Olkalara tasir edir, hansilar ki, MHM nozdinda ABS kimi boyiik ekonomik
“div”laorin qarsisim almaqgda aciz galirlar.

Indiki Doha Dairasi MHM nazdinda daha effektiv icra mexanizmi yaratmaq magsadilo
taskil olunmusdu, lakin hor hanst bir dayisiklik edilmadon dayandirildi. Doha Dairssinda
bir cox alternativior irali siiriildii, lakin bu alternativlar problematik olmast ila forglonirdi.
Alternativlor ya MHM nazdinda gisas masalasinin zaifliyina toxunmur, ya da UTT
iizvlori torafindon qobul olunma ehtimali cox asagi olmast il secilirdi. Yeni va daha
aglabatan iisul tokrar pozucu siyasati olarch. Bu siyasata gora UTT Miigavilalorini
davamly olarag pozan iizviars qarsi daha giiclii tasir iisullart tatbig olunmaldir. Bu
siyasat, xiisusila, UTT-ya garst Trump hakimiyyoti kimi ciddi tohdidlori hadaflayir va
rosmi diizalis prosesindon kecmodon qobul olummast ehtimali daha coxdur. Bu da bu
siyasati UTT-ya garst olan tohdidlaras miinasibatds on uySun iisul edir.

Contents
O OUCTION - oo e 175

* I.D. Candidate, University of Michigan Law School (2020); A.B., University of Chicago (2016). 1
would like to thank Professor Donald Regan for his helpful insights into the world of the WTO.
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Introduction

espite the well-established economic wisdom of lowering tariffs and
improving access to free trade,! in recent years countries have
reverted to protectionism.? Pundits think developing countries need
tariffs to counter rich countries’ subsidies, which they cannot afford.? Yet it is
actually wealthier countries that are leading this tariff trend.* In particular,
American President Donald J. Trump has been increasing tariffs with
alarming alacrity.®
Developing countries have been a major focus of the World Trade
Organization (WTO), which specifically sought to protect them during the

! See Arthur S. Guarino, The Economic Effects of Trade Protectionism, (2018), hips://www.focus-
economics.comy/blog/effects-of-trade-protectionism-on-economy (last visited Sept. 2, 2019); Paul
Krugman, International Economics: Theory & Policy, 25-26 (2012).

2 See World Trade Organization, Rate of New Trade Restrictions from G20 Economies Doubles
Against Previous Period (2018),

https:/fwww.wto.org/english/news e/newsl8 e/monit 04jull8 ehtm (last visited Sept. 2, 2019).
3 Stephen Devadoss, Why Do Developing Countries Resist Global Trade Agreements?, 15 J. INT’L
TRADE & ECON. DEV. 191, 204-205 (2006).

4 Supra note 2.

5 Bob Bryan, Trump’s Trade War with China is Intensifying (2018),

https://www.businessinsider.com/trump-tariffs-what-is-a-tariff-meaning-for-prices-consumer-2018-3
(last visited Sept. 2, 2019).
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Doha Round.® The Doha Declaration was in part based on creating separate,
looser liberalized trade standards for developing countries in order for them
to achieve their development needs.” Despite this focus, these countries are
now at greater risk not because of the existing WTO rules, but because
larger, wealthier countries will not follow those rules.®

Under its Dispute Settlement Understanding (“DSU”), the WTO has a
structured system to address any violations of the WTO’s founding
agreement, the Marrakesh Agreement Establishing the World Trade
Organization (“WTO Agreement”).’ If a Member is found to violate the
WTO Agreement and refuses to come into compliance, the complaining
Member’s only retaliatory weapon is suspending concessions, or imposing
tariffs of its own in retaliation.™

The retaliation remedy for WTO violations has already been criticized for
providing a poor tool for smaller countries and offering less than what a
country could gain under public international law. 2 But despite
recommendations for the WTO to adopt an alternative mode of punishment
for violating countries, including the introduction of financial damages'® and
class actions,' retaliation has remained the lone weapon of WTO Members
against violations.

Retaliation was effective as a threat to help lower average tariffs from 40%
at the end of World War II to 5% by 2003." However, the WTO system is
largely based on willingness to comply and work towards a common goal of
lower tariffs on a global scale. The Trump presidency poses a unique and
dangerous problem to this structure. President Trump has already
threatened to withdraw from the WTO,' demonstrating the shakiness of the
world’s largest economy’s commitment to the WTO and its goals. In

6 World Trade Organization, Ministerial Declaration 20, WTO Doc. WT/MIN(01)/DEC/1, ] 2, 3
(2001) (hereinafter Doha Declaration).

7 See id., T 13.

8 See Mukhisa Kituyi, A Trade War Will Hit Developing Countries the Hardest (2018),
https://www.japantimes.co.ip/opinion/2018/06/19/commentary/world-commentary/trade-war-will -
hit-developing-countries-hardest/#. W6Ka35NKho4 (last visited Sept. 2, 2019).

® Understanding on Rules and Procedures Governing the Settlement of Disputes (1994), Marrakesh
Agreement Establishing the World Trade Organization, Annex 2. (hereinafter DSU).

10 14 art. 22.

" Fabien Besson & Racem Mehdi, Is WTO Dispute Settlement Sysiem Biased Against Developing
Countries? An Empirical Analysis (2004), https://ecomod.net/sites/default/files/document-
conference/ecomod2004/199.pdf (last visited Sept. 2, 2019).

12 See Marco Bronckers & Freya Baetens, Reconsidering Financial Remedies in WTO Dispute
Settlement, 16 J. INT'L ECON. L. 281, 298-99 (2013).

13 1d., 299-300.

4 Phoenix X.F. Cai, Making WTO Remedies Work for Developing Nations: The Need for Class
Actions, 25 EMORY L. REv. 152, 158-59 (2011).

15 William Davey, The World Trade Organization: A Brief Introduction, in International Trade Law,
87, 89 (Joost H.B. Pauwelyn, 3rd ed. 2016).

16 Christine Wang, Trump Threatens to Withdraw from World Trade Organization (2018),
https:/fwww.cnbe.com/2018/08/30/trump-threatens-to-withdraw-from-world-trade-organization.html
(last visited Sept. 2, 2019).
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response to American tariffs on their goods, several countries unilaterally
imposed retaliatory tariffs without going through the WTO’s dispute
resolution system."”

Too much of the WTO regime hinges on trust, and without an effective
enforcement mechanism, an anti-WTO leader of a large country, such as
President Trump, will undermine the entire WTO.' This Note will first
explain the values and structure of the WTO. It will then discuss the dispute
resolution system wunder the DSU, as well as its advantages and
shortcomings. It will then discuss several alternative enforcement methods
suggested by WTO Member states and scholars, including TRIPS cross-
retaliation and collective retaliation. While each of these methods has
potential, there is another solution more specifically designed for Members
who repeatedly breach the WTO Agreement: a repeat violator policy. This
Note suggests such a repeat violator policy as a solution. It would provide a
graduated response by the WTO to increased non-compliance by Member
states, imposing much stronger retaliatory measures on consistent violators
to strengthen the ability of developing countries to fight WTO non-
compliance. This in turn will raise the chances of wealthy countries coming
back into compliance with the WTO Agreement.

I. General Principles of the WTO Agreement

The WTO Agreement created the WTO in 1994 with the goal of “raising
standards of living, ensuring full employment and a large and steadily
growing volume of real income and effective demand, and expanding the
production of and trade in goods and services.”! At the same time, it was
“allowing for the optimal use of the world's resources in accordance with the
objective of sustainable development, seeking both to protect and preserve
the environment and to enhance the means for doing so in a manner
consistent with their respective needs and concerns at different levels of
economic development.” * The overarching purposes of the WTO
Agreement are the “substantial reduction of tariffs and other barriers to
trade and . . . the elimination of discriminatory treatment in international
trade relations.”?! The WTO Agreement incorporates the General Agreement

17 See Marc L. Busch, What Trump’s Trade War Could Mean for the WTO and Global Trade (2018),
https://hbr.org/2018/06/what-trumps-trade-war-could-mean-for-the-wto-and-global-trade (last visited
Sept. 2, 2019); Doug Palmer, U.S. Launches 5 WTO Cases Against Retaliatory Tariffs (2018),
https://www.politico.com/story/2018/07/16/us-challenges-retaliatory-tariffs-at-the-wto-1578925 (last
visited Sept. 2, 2019).

18 See, e.g., Jakob Hanke, Europe Fears Trump Is Out to Kill the World Trade Organization (2018),
https://www.politico.ew/article/wto-donald-trump-protectionism-brussels-fears-trump-wants-the-wto-
to-fail/ (last visited Sept. 2, 2019).

1 Marrakesh Agreement Establishing the World Trade Organization, pmbl. (1994) (hereinafter WTO
Agreement).

20 Ibid.

21 Ibid.
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on Tariffs and Trade 1994 (“GATT”), the General Agreement on Trade in
Services (“GATS”), the Agreement on Trade-Related Aspects of Intellectual
Property Rights (“TRIPS”), and associated legal instruments, and binds all
WTO Members to them.?

In particular, the WTO Agreement carves out protections for developing
countries. The preamble of the WTO Agreement stipulated that there is
“need for positive efforts designed to ensure that developing countries, and
especially the least developed among them, secure a share in the growth in
international trade commensurate with the needs of their economic
development.”?* They “will only be required to undertake commitments and
concessions to the extent consistent with their individual development,
financial and trade needs or their administrative and institutional
capabilities.”?* Under the previous GATT regime, the Members even agreed
to make exceptions to the Most Favored Nation requirement,” one of the
central requirements of the GATT, for developing countries.?

II. Dispute Settlement under the WTO

The WTO is relatively rare among international agreements in that it
actually has an enforcement mechanism.” This fact alone sets the WTO out
as a potential example of how to enforce future international agreements.?
The WTO Agreement establishes a complaint process, panels and an
appellate body to administer disputes, and procedures for holding
accountable countries that violate the WTO.%

All trade disputes between WTO Members are regulated through the
DSU, which is itself a part of the WTO Agreement.?** The WTO’s Dispute
Settlement Body (“DSB”) administers all disputes under the WTO
Agreement and is the mechanism to preserve the rights and obligations of
WTO Members.3! In this role, the DSB establishes panels for reviewing
disputes, adopts panel and Appellate Body reports on the disputes,
maintains surveillance of implementation of rulings and recommendations

22 Id., art. 11(2) (encompassing the WTO Agreement and Annexes 1, 2, and 3). The exception is
Annex 4, which contains plurilateral agreements that are binding only on those countries that have
accepted them; Id., art. II(3).

B Id., pmbl.

#Id., art. XI(2).

5 Id, art. L.

26 Differential and More Favourable Treatment, Reciprocity and Fuller Participation of Developing
Countries, L/4903 (1979); GATT BISD (26th Supp.) 203-205 (1989) (hereinafter Enabling Clause).
27 Qona Hathaway & Scott J. Shapiro, Qutcasting: Enforcement in Domestic and International Law,
121 YALE L.J. 252, 266 (2011).

28 Matus Stulajter, Problem of Enforcement of an International Law — Analysis of Law Enforcement
Mechanisms of the United Nations and the World Trade Organization, 33 J. MoD. ScI. 325, 330-332
(2017).

2 DSU, supra note 9.

30 Ihid.

3, art. 2, 3.
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from the panels and Appellate Body, and authorizes the suspension of
concessions and other obligations under the WTO Agreement.3

In any WTO dispute, the two Members must first consult with each other
to try to find a solution before having a panel adjudicate the dispute.®® Any
party to the dispute can request good offices, conciliation, or mediation at
any time, and, if the parties agree, can continue to consult while the panel
process proceeds.? If consultation fails, the complaining party may request a
panel to adjudicate the dispute.®® After receiving arguments from both sides
and gathering relevant information, the panel will issue its interim report to
the parties for comments.?® The panel will meet with the parties to discuss
any comments and will then circulate its final report to the entire WTO
membership.?” Provided that there is not a consensus among WTO Members
to not adopt the panel report, the report will then be referred to the DSB for
formal adoption.®® However, if one of the parties has filed for appeal, the
panel report will not be considered for adoption until after the Appellate
Body rules on the dispute.?* After hearing the dispute, the Appellate Body’s
report will go through the same formal adoption process as a panel report.+

If the panel or Appellate Body finds a Member’s trade measure to be
inconsistent with the WTO Agreement, it will recommend that the Member
conform to the Agreement and may suggest ways in which the Member
could implement the recommendations.* If the adopted report recognizes a
WTO infringement, the infringing Member has a duty to comply with the
recommendations and rulings of the DSB to remedy it.#? Thirty days after the
report is adopted, the Member who violated the WTO Agreement will
inform the DSB of its intentions regarding the implementation of the
recommendations and rulings of the DSB.* The recommendations and
rulings must be implemented within fifteen months unless the parties
extend this time due to exceptional circumstances.** The DSB will observe
the Member’s implementation of the adopted recommendations or rulings
and any WTO Member can raise the issue of non-adoption in front of the
DSB at any time.*

2 1d, art.
B Id, art.
3 Id., art.
3 Id, art.
36 14, art.
37 Ibid.

3 Id., art. 16.
3 Ibid.

0714, art. 17.
4 1d., art. 19.
2 Id, art. 21.
3 Ibid.

44 1bid.

45 Ibid.

= O b
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If the Member fails to implement the recommendations and rulings
within a reasonable time, the DSU authorizes compensation or the
suspension of concessions or other obligations under Article 22.% The
purpose of Article 22 is to induce compliance.# First, the parties will discuss
adequate compensation for the violating Member's continued
noncompliance. ¥ If these negotiations fail, the complainant may then
request authorization from the DSB to retaliate by temporarily suspending
concessions or other obligations under the WTO Agreement to the violating
Member.* The type of concessions that will be suspended will be influenced
by the trade sector under which the panel or Appellate Body found the
violation, the broader economic elements related to the suspension of the
concession, and the degree of the violation.* If the violating Member objects
to the suspension of concessions, the retaliation measure will be taken before
an arbitrator who will determine if the retaliation is at the right level.*

III. Evaluating the Current DSU

A. Advantages of the DSU

While the exact impact of the differences between the 1947 GATT and the
1994 DSU has perhaps been overstated,® the changes are undoubtedly
important advances.® For starters, the WTO is an actual organization, which
gives it logistical support, financing, and a structure.® The GATT system did
not supply any of these things, effectively having a dispute settlement body
that was in a holding pattern for nearly fifty years.®® Naturally the lack of
any administrative support severely hampered the day-to-day functioning
of GATT panels.” The establishment of the WTO Secretariat to perform the

46 1d, art. 22.1.

4T European Communities - Regime for the Importation, Sale and Distribution of Bananas — Recourse
to Arbitration by the European Communities Under Article 22.6 of the DSU, WTO Doc.
WT/DS27/ARB/ECU, { 76 (2000) (hereinafter EC — Bananas (22.6) (Ecuador)).

“ DSU, supra note 9, art. 22.2.

9 Ibid.

0 Id., art. 22.3.

SUId, art. 22.6.

52 See Marc L. Busch & Eric Reinhardt, Testing International Trade Law: Empirical Studies of
GATT/WTO Dispute Settlement, in The Political Economy of International Trade Law: Essays in
Honor of Robert Hudec 457, 464 (Daniel M. Kennedy & James D. Southwick, eds., 2002).

33 See World Trade Organization, Historic Development of the WTO Dispute Seitlement System,
hitps:/fwww.wto.org/english/tratop_e/dispu e/disp settlement cbt e/c2s2pl e.htm (last visited Apr.
9,2019).

34 See Joost H.B. Pauwelyn, International Trade Law, 99-100 (3rd ed. 2016).

35 1d., 89-90.

5 Ihid.
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WTO’s administrative duties® and a procedure for creating a yearly budget®
was essential to reforming the dispute resolution system.

The DSU also covers the entire WTO Agreement. While the GATT only
covered its namesake agreement, the DSU covers all agreements contained
within the WTO Agreement, including the GATS, the TRIPS, the Agreement
on the Application of Sanitary and Phytosanitary Measures (“SPS”), and the
Agreement on Technical Barriers to Trade (“TBT”).®° This is vital in actually
enforcing the entire WTO Agreement. In addition, the service and
intellectual property sectors are substantially more important now than in
1947, vastly increased in size compared to their nascent levels in the middle
of the twentieth century.®! Covering the GATS and the TRIPS was thus vital
for operating in the world of twenty-first century trade.®

Perhaps most importantly, the WTO Agreement removed the unanimous
consent rule for adopting panel decisions. ® The dispute resolution system
under GATT had no formal structure and all reports had to be affirmed by
consensus among all WTO Members, which made it nearly impossible for
GATT reports to be implemented.® Therefore a losing defendant, who was
after all a Member itself, could just block the report, stopping it from being
approved.®® The DSU removed the consensus requirement and provided for
the adoption of all panel decisions, provided that a majority of WTO
Members did not oppose the adoption.®® This meant that panel decisions
would actually be adopted and could not be struck down by the violating
member itself.

Finally, the DSU provided for an Appellate Body to review panel
decisions, which had not existed under the GATT.?” The existence of an
Appellate Body allows corrections for unfair or ill-considered decisions by
the panels.®® It also allows a permanent body to develop precedent for the
future, which guides panels, which are only created for the individual
dispute, in adjudicating disputes. ® Furthermore, the existence of an

ST WTO Agreement, supra note 19, art. V1.

38 Id., art. VIIL.

39 For example, the Secretariat assists in the dispute resolution process by maintaining a list of
potential individuals to serve on panels and assisting the panels with research, secretarial, and
technical support; DSU, supra note 9, art. 8.4, 27.

8 DSU, supra note 9, art. 1.

81 Pauwelyn, supra note 54, 90.

62 Ihid.

8 DSU, supra note 9, art. XI.

8 Supra note 54.

65 See id., 129.

8 Supranote 9.

87 Pauwelyn, supra note 54, 135.

8 Anne Marie Lofaso, A Practitioner’s Guide to Appellate Advocacy, 3 and 4 (2010).

8 Appellate Body Report, United States — Final Anti-Dumping Measures on Stainless Sieel from
Mexico, WTO Doc., WI/DS344/AB/R, 9 158 (Apr. 30, 2008) (“It is well settled that Appellate Body
reports are not binding, except with respect to resolving the particular dispute between the parties.
This, however, does not mean that subsequent panels are free to disregard the legal interpretations

181



May | 2019 International Trade Law

appellate body adds legitimacy to the dispute settlement process and
increases the likelihood that WTO Members will respect the final report.”

B. Problems with the DSU

While the DSU is certainly an improvement on the old GATT dispute
settlement system, it still has several weaknesses. Potential improvements to
the DSU have been considered practically since the signing of the WTO
Agreement, and have featured prominently in the Doha Round.”

Like the GATT, the DSU is largely premised on political willingness for
compliance. The current WTO system does not work unless countries are
inclined to cooperate.” This is in part due to the weakness of the DSU
sanction system. With sanctions limited to retaliation, the DSU does not
have serious enough teeth to cow a determined and powerful country from
breaching the WTO.” This is a particular problem now, given the reluctance
of prominent world leaders to follow the WTO.”* Even back in 2014, before
Trump became U.S. President, countries only complied with dispute
settlement rulings ninety percent of the time.” Between 1995 and 2005, the
rate of full compliance was much lower, only amounting to nine percent.”
The current retaliation regime has been criticized as ineffective and even
counter-productive to the goal of the WTO Agreement.”

One worry is that wealthier countries could just price out of WTO
compliance.” If the compensation or retaliation endured for the WTO
violation is lower than the profit gained from non-compliance, countries
would be tempted to simply pay the price of violation, even if this choice
decreased overall wealth for the world.” This price-out system benefits
wealthier developed countries that can afford to eat the costs of non-
compliance while forcing poorer developing countries to simply endure the

and the ratio decidendi contained in previous Appellate Body reports that have been adopted by the
DSB.”).
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4 See, e.g., Edward Helmore, Trump: US Will Quit World Trade Organization Unless It “Shapes
Up” (2018), https://www.theguardian.com/us-news/2018/aug/30/trump-world-trade-organization-
tariffs-stock-market (last visited Sept. 2, 2019).
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76 Gary Horlick & Judith Coleman, A Comment on Compliance with WTO Decisions, The WTO:
Governance, Dispute Settlement and Developing Countries, 773 (Merit E. Janow et al. eds., 2008).
7 See Sarah R. Wasserman Rajec, The Intellectual Property Hostage in Trade Retaliation, 76 MD. L.
REV. 169, 184-186 (2016).

8 See Peter B. Rosendorft, Stability and Rigidity — The Dispuie Settlement Procedure of the WTO, 99
AM. PoOL. ScI. REv. 389, 390-391 (2005).
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violations.® In fact, large democratic states are far less likely to comply with
the WTO Agreement than economically smaller states.® Litigation costs are a
further impediment to developing countries pursuing WTO dispute
resolution.?

The current dispute settlement enforcement methods of compensation
and retaliation do not benefit developing countries very much. Even if
developing countries could eventually be granted compensation or allowed
to retaliate through the DSB, compensation depends on the violator’s
willingness to negotiate and smaller countries do not have the economic
clout to force an economic powerhouse like the United States or China to
comply. 8 Furthermore, there is a backlash associated with retaliation.
Besides hurting the violating Member, the further curbing of trade will hurt
the complainant’s own economy, including individual economic actors, in
that country.® By reducing imports, the country is hurting their own
production market, which in turn will negatively impact its competitiveness
in the global economy.?®

The impact of retaliation backlash will be particularly disparate for
smaller developing countries. Imposing tariffs on their chief importers
would be potentially ruinous to their economy, especially if the measure
blocked the importation of food or essential component parts such as
screws.’ This situation was demonstrated in EC — Bananas, where Ecuador
had little power to influence the European Union to change its WTO non-
compliant policies and in fact could have fared much worse.?”

IV. Strategies for Greater Compliance
The Doha Ministerial Conference was charged with revising the WTO
dispute settlement procedure in line with earlier discussions leading up to
and following the Seattle Ministerial Conference in 1999.%® While the Doha
Round raised a variety of suggestions for improvements, including greater

80 See James Smith, Inequality in International Trade? Developing Countries and Institutional
Change in WTO Dispute Settlement, 11 REV. INT'L POL. ECON. 542, 547 (2004).

81 See Eric Reinhardt, Aggressive Multilateralism: The Determinants of GATT/WTO Dispute
Initiation (1948-1998),

https://www.iatp.org/sites/default/files/ Aggressive_Multilateralism_The_Determinants_of.pdf.

82 Henrik Horn, Hakan Nordstrom, & Petros C. Mavroidis, Is the Use of the WTO Dispute Settlement
System Biased? (1999), http://econ-law.se/Papers/Disputes000117.PDF (last visited Sept. 2, 2019).
8 Asim Imdad Ali, Non-Compliance and Ultimate Remedies Under the Dispute Settlement System,
14 J. PuB. & INT’L AFF. 15 (2003) (“The threat and economic impact arising when a developing
country raises barriers against a large industrial economy is generally not significant™).

8 Zimmermann, supra note 71, 156-157.

8 1d, 157.

8 See, e.g., Chad P. Brown, Euijin Jung and Eva (Yiwen) Zhang, Trump's Steel Tariffs Have Hii
Smaller and Poorer Countries the Hardest (2018), htips://piie.com/blogs/trade-investment-policy-
watch/trumps-steel-tariffs-have-hit-smaller-and-poorer-countries (last visited Sept. 2, 2019).

87 See Appellate Body Report, European Communities - Regime for the Imporiation, Sale and
Distribution of Bananas, WTO Doc. WT/DS27/AB/R (1997) [hereinafter EC — Bananas).

88 See generally Zimmermann, supra note 71, 93-111.
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panel and Appellate Body transparency and increased political control over
the adoption of reports, the negotiations largely came to nothing.® The
General Council did reaffirm its commitment to improving the dispute
settlement system,” however, this is the longest the WTO Agreement, or its
predecessor, the GATT, have gone since being revised by a Ministerial
Conference.”

A. Specific Reporting Requirements

One suggestion during the Doha Round was instituting specific reporting
requirements for the Member in breach.” Within six months of adopting the
panel or Appellate Body report, the Member would have to submit regular
reports on the progress of implementing the recommendations and rulings
until the parties agree that the issue has been remedied.®

If the breaching party did not cooperate, the compensation or retaliation
structures would activate in the same way they already do under the DSU.%
While reporting requirements would better show whether the country has
taken steps to comply with the WTO Agreement, it would not apply any
more pressure on Members to actually comply with the WTO Agreement.
While transparency in reporting may be helpful for other reasons,” it is
unlikely to lead to greater compliance. By not adding any stronger
punishment, this measure would just encourage more information on
violations without giving any greater impetus for compliance. This might
make WTO Members aware of non-compliance sooner, but it would not fix
the problem of non-compliance itself.

B. Earlier Retaliation

Another idea is moving the determination of the level of nullification and
the reciprocal level of retaliation earlier in the dispute settlement process.*
Such a move would likely shorten the dispute process and may force earlier
compromise.” The current dispute settlement process takes about three
years, effectively creating a three-year “free pass” for countries violating the

8 See The Doha Round Finally Dies a Merciful Death ( 2015),

https:/fwww ft.com/content/9cblab9e-a7e2-11e5-955¢c-1e1d6de94879 (last visited Sept. 2, 2019).

%0 See Decision Adopted by the General Council, WTO Doc. WT/L/579 (2004).

91 See Jacob M. Schlesinger, How China Swallowed the WTO, (2017),
hitps:/fwww.wsi.comy/articles/how-china-swallowed-the-wto-1509551308 (last visited Sept. 2, 2019).
92 Special Session of the Dispute Settlement Body, WTO Doc. TN/DS/9 art. 21.6(b) (2003).

93 Ibid.
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% See, e.g., Sijie Chen, China’s Compliance with WTO Transparency Requirement: Institution-
Related Impediments, 4 AMSTERDAM L.F. 25 (2012).

% See, e.g., Amendments to the Understanding on Rules and Procedures Governing the Settlement of
Disputes (Mexico), WTO Doc. TN/DS/W/40 (2003); Negotiations on Improvements and
Clarifications of the Dispute Settlement Understanding (Ecuador), WTO Doc. TN/DS/W/26 (2002).
97 Zimmermann, supra note 71, 154-55.
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WTO.”® Allowing earlier retaliation would shrink the benefit of the “free
pass” period for violating countries.

Such a change, however, could lead to an arms race in retaliation.®
Moving the retaliation process earlier means that the permission to retaliate
may be revoked if the Appellate Body later finds that the defendant actually
was in compliance with the WTO Agreement. That Member would then be
incentivized to file for retaliation in response to the premature sanctions the
initial complainant imposed on it. Earlier retaliation would create the
opportunity for messy and needless retaliation battles. In addition, if the
retaliation methods themselves are unchanged, even earlier retaliation
would probably lead to the same levels compliance as later retaliation.
Therefore, earlier retaliation would not be a stronger deterrent; instead, it
would just create a messy system of premature retaliation and counter
retaliation.

C. Carousel Retaliation

Another suggestion, first raised in 1999, is carousel retaliation.’ Carousel
retaliation would allow a retaliating Member to rotate the list of products
subject to retaliation in the hopes that this would pressure Members to
comply with the WTO Agreement.'™ The unpredictability of this system was
a concern for Members such as the European Union, > but this very
unpredictability could make retaliation a greater weapon by applying
pressure on a wider number of domestic industries in the violating country.

Carousel retaliation’s greatest strength is its unpredictability and ability
to strike at a variety of different industries. This strategy might apply
pressure on several different industries, encouraging more lobbying to force
a change in the infringing Member’s policy. ' Industries that have not been
affected yet might also agitate for change to avoid the hammer of carousel
retaliation striking them next.

While this could apply more pressure on the government to comply with
DSB decisions, it also could encourage industries to endure and wait for the
retaliation to move to a different article of trade. Similarly, it would also still
be limited to a set number of trade articles at a time, increasing the range but
not the strength of the retaliation. The unpredictability could also backfire
by harming a larger number of consumers and producers in the retaliating

%8 John H. Jackson, The Case of the World Trade Organization, 84 INT'L AFF. 437, 452 (2008).

% For example, a WTO litigation arms race is already underway over American tariffs and the
retaliatory tariffs countries have applied in return outside of the WTO framework. See, e.g., David
Lawder, U.S. Launches Five WI'O Challenges to Retaliatory Tariffs (2018),
https:/fwww.reuters.com/article/us-usa-trade-wtofu-s-launches-five-wto-challenges-to-retaliatory-
tariffs-idUSKBNIK62GT (last visited Sept. 2, 2019).
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192 14, 160.
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country as well.'™ Furthermore, carousel retaliation has proved a deeply
unpopular idea, and has only been wholeheartedly endorsed by the United
States.!?

D. Cross-Retaliation

Several developing countries have suggested the alternative of cross-
retaliation, where they get to choose the sector in which they will suspend
concessions, as a way to balance the scales for developing countries.' The
WTO primarily authorizes retaliation under the violated agreement.'” This
means, for example, that a GATT violation would be met with suspension of
concessions in goods, not services or intellectual property. This system
creates an imbalance between countries. Developing countries are mostly
producing goods, which would be covered under the GATT, while larger
economic powerhouses such as the United States or the European Union
have an increasingly high percentage of their trade in services or intellectual
property, covered by the separate GATS and TRIPS.'* Therefore it is almost
impossible for a developing country, with little to no service or intellectual
property trade of its own, to retaliate against this rich vein of trade wealth of
larger countries.

This “same category of trade” retaliation, while the main retaliation
system, is not the only one. Under the current version of the WTO
Agreement, if retaliation in the same trade sector is not effective, countries
can resort to cross-retaliation.'”

More readily allowing cross-retaliation, or retaliation against trade in a
different sector, is a potential solution to the imbalance in power between
developing and developed countries under the DSU. Several scholars have
particularly advocated for cross-retaliation in regards to intellectual
property. 1 Intellectual property includes highly lucrative copyrights and
patents, which are almost exclusively held by wealthy countries.' The
ability to nullify these intellectual property rights in the complaining

194 Lenore Sek, Cong. Research Serv., RS20715, Trade Retaliation: The “Carousel” Approach, 6
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country is more likely to actually affect wealthy countries and to spur the
powerful industries that have lucrative copyrights and patents to lobby the
government for compliance.!'?

In practice, however, TRIPS cross-retaliation has not proved very
effective. For example, it was approved in EC — Bananas for Ecuador against
the European Union, but Ecuador did not actually use it and settled for the
European Union lowering its tariffs twenty years in the future.'® In United
States — Gambling, the Appellate Body authorized Antigua to suspend
American copyrights, but Antigua has not taken any action and the illegal
American trade measure remains in place.™ In United States — Cotton, Brazil
received the right to suspend American pharmaceutical patents, but ended
up settling for cash rather than pursuing patent suspension.'® These cases
undermine the argument that TRIPS retaliation, at least by itself, will lead to
compliance. In fact, it reinforces the notion that wealthy countries will just
price out or will not be affected enough to be forced into compliance.

E. Collective Retaliation

The African Group suggested the alternative of collective retaliation as a
way to help developing countries have greater economic power in enforcing
compliance with the WTO Agreement.'® Under this method, if a developed
Member breached its obligations to a developing Member, all WTO
Members would be allowed to retaliate.!'” Related to this suggestion is the
idea of a class action, where all countries affected by the measure could
retaliate. '® Both methods would allow the collective power of many
developing states to combine and bear down on the violating member.

At first glance, collective retaliation provides a strong alternative to the
current retaliation regime. Collective retaliation would undoubtedly provide
a stronger deterrent to violating the WTO. It also specifically focuses on
empowering less economically powerful countries in the dispute settlement
procedures.

Collective retaliation, at least as suggested by the African Group, and
class actions would have to be formally adopted as amendments to the WTO
Agreement by the WTO Membership. Since the DSU does not have a
provision for collective retaliation, it would have to be added to the WTO
Agreement through an amendment. Amendments require the high burden

112 See Wasserman Rajec, supra note 77, 198.

13 14, 201; EC — Bananas, supra note 87.

14 Arbitrator Decision, United States - Measures Affecting the Cross-Border Supply of Gambling
and Betting Services, WTO Doc. WT/DS285/ARB (2007).

15 Arbitrator Decision, United States - Subsidies on Upland Cotton, WTO Doc. WT/DS267/ARB/2
(2009).

116 Negotiations on the Dispute Settlement Understanding (African Group), WTO Doc. TN/DS/W/15
(2002).

7 Ibid.

18 Cai, supra note 14, 158-59.
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of unanimous approval by all WTO Members, " which makes collective
retaliation, despite its potential promise, highly unlikely. This suggestion
provoked staunch opposition and did not make it onto the Doha Round
draft.' It conjures up images of punitive action rather than the WTO ideals
of compliance.’” So while collective retaliation is a potentially powerful
retributory system, it is unlikely to be achieved through amending the WTO
Amendment.

F. Injunctions

Mexico has suggested the alternative of instituting an injunction system
where the panel could rule that the measure in question should be
suspended until the panel issues its final report.'? Injunctions would have
the benefit of stopping the offending behavior immediately instead of
suffering through the three-year “free period.”'?® This would also go toward
the WTO goal of compliance with the WTO Agreement as quickly as
possible.

However, the injunction doesn’t actually increase the strength of
deterrence. It would merely move the current WTO enforcement
mechanisms earlier. One potential benefit of an injunction would be that it
can be used in tandem with other suggested changes to the WTO dispute
settlement system.

Like with collective retaliation, it is unlikely that the WTO Membership
would adopt injunctions. The suggestion faced significant pushback and
was not adopted in the final text of the Doha Round.**

The potential unintended consequences of injunctions would also militate
against adopting such a system. The injunction system could encourage
more frivolous litigation for the purpose of stopping trade measures or
applying pressure on other countries. There would also be the issue of how
to compensate countries when an injunction is incorrectly applied. In
addition, the implications for further loss of sovereignty beyond what the
WTO Members have agreed upon would only acerbate the pre-existing
arguments that the WTO infringes on state sovereignty.'?
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V. Repeat Violator Policy
A. The Policy

A new suggestion to improve compliance with the WTO Agreement is
instituting a repeat violator policy into the practices of the DSB. A repeat
violator policy would punish the infringing Member more depending on the
number of violations during a given period of time. Repeat violator policies
are used in a variety of other areas of law to counter the type of problem
raised by habitual offenders, which is the danger raised by American
President Trump and others.

For example, repeat infringer policies are required under the U.S. Digital
Millennium Copyright Act for online third-party platforms to escape
liability.'?® These can take the form of either a set number of strikes before
being banned from the website!” or a graduated response of progressively
harsher punishments.!?® This approach balances the rights of copyright
owners and copyright users, and has been effective at stopping repeat
infringers.'® For example, in Ventura Content, Ltd. v. Motherless, Inc., the
website owner, only a small business, had terminated the accounts of over
1,000 repeat infringers.'® U.S. courts have struck down repeat infringer
policies that are too lenient on repeat infringers.!?!

There are also repeat offender laws in U.S. criminal law, including the
well-known three-strikes laws.'® While these criminal repeat offender laws
may not be as successful as advocates had hoped, they did increase
deterrence to at least a degree and would be improved through meaningful
review.'® There is strong logic behind the principle, even if these laws have
been poorly applied in many cases.

A graduated response repeat violator policy could create greater
deterrence for the WTO as well. As the DSU currently stands, whether a
country violates the WTO Agreement one time or a hundred times, the

126 17 U.S.C. § 512(1) (2018).
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https://www.xfinity.com/support/articles/comcast-dmca-compliance-policy (last visited Nov. 3, 2018)
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131 BMG Rights Management LLC v. Cox Communications, Inc., 881 F.3d 293, 299 (4th Cir. 2018).
132 See Tan Ayres, Michael Chwe, & Jessica Ladd, Act-Sampling Bias and the Shrouding of Repeat
Offending, 103 VA. L. REV. ONLINE 94 (2017); see, e.g., Ewing v. California, 538 U.S. 11 (2003)
(affirming a three-strike sentence by a California state court).
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punishment is the exact same, a judgment that may lead to equivalent
retaliation. Particularly for wealthier countries that can price out of
complying with the WTO Agreement,' equal punishment per the crime
does not result in deterrence for larger violations.

The WTO Agreement is largely built on Members complying willingly.
That is what makes American President Trump’s slew of illegal tariffs so
damaging. A concerted effort to defy the WTO, at least with the current
DSU, would knock the whole WTO structure down.'®® Such a danger needs
an equally threatening response.

A WTO repeat violator policy would create gradually stronger responses
to repeated WTO non-compliant behavior. For example, if Country X were
only found to violate the WTO Agreement once in several years, the DSU
system would act as it currently does. However, if Country Y launches
several measures that violate the WTO Agreement in a short period of time,
this would trigger the repeat violator policy and the Members who are
unfairly affected by the illegal measures would be given a wider range of
retaliation abilities if compliance were not forthcoming.

This would involve several steps. The first part of this repeat violator
policy would be allowing all countries negatively affected by the illegal
measure (or measures) to retaliate. The second would be to allow the
combined countries to strike at an increasingly large number of the non-
compliant Member’s trade sectors. The DSB would take sustained violations
into account in determining if this is a repeat violator, and if so, how much
retaliation is appropriate. In addition, the DSB would take intent into
consideration. In the case of President Trump, for instance, his clear intent to
damage the WTO"* would be a consideration in favor of greater retaliation.
This repeat violator policy would thus meet the WTO’s goal of pressuring
Members to comply earlier to avoid larger, more crippling retaliation.

An additional benefit of a repeat violator policy is that it would not block
any other suggested innovation from working too. In fact, the repeat violator
policy would likely work best in tandem with aspects of carousel retaliation,
cross retaliation, and collective retaliation. Therefore, it does not block later
improvements to the dispute settlement procedures.

One potential problem would be that developing countries do not file
complaints with the WTO as much as wealthy countries. However, while
developing countries did not use Article 21.5 complaints for the first nine
years of the WTO, they have since been using them with increasing
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wto-relationship-3281 (last visited Sept. 2, 2019).
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frequency.¥ Providing developing countries with a vehicle to fight on a
more even playing field with wealthy violating countries is also likely to
boost their confidence that their actions would actually make a difference.
The bandwagon effect is also helpful. When one Member files a compliant,
other Members are likely to join in.'®

Of course, the hope would be that the repeat violator policy would never
have to be used. Few WTO disputes lead to retaliation, since usually the
Member that is in violation will come into compliance.'® Retaliation has only
been used sparingly in the past: from 1995 to 2013, there were only 36
requests for retaliation for non-compliance.'®* There would be no greater risk
under the repeat violator system to WTO-compliant countries than before.
The repeat violator policy would strike only at those especially egregious
WTO non-compliant Members, such as the Trump White House, whose very
actions threaten to undermine the entire WTO.

B. Implementation

Another benefit of introducing a repeat violator policy into the DSU is
that it could potentially be implemented without a formal amendment.
Amendments are a major stumbling block to innovation in the WTO, since
there needs to be consensus among all 164 Members for an amendment to
the WTO Agreement to be implemented,' which would be enormously
difficult. This is a major reason why the alternatives of collective retaliation
and injunctions are unlikely to be successful.

The key to avoiding the formal amendment process is ambiguous
language in the DSU itself. The DSU Article 22.4 stipulates that the “level of
the suspension of concessions or other obligations authorized by the DSB
shall be equivalent to the level of the nullification or impairment.”'* While
this language is constraining, it, and the rest of the DSU, does not actually
define equivalence, nor does it say anything about only allowing one area of
trade retaliation. In fact, Article 22.4 says it should be “equivalent to the level
of the nullification or impairment.”4

There is no definition of “equivalent” in the DSU or any other part of the
WTO Agreement; even context and state practice do not provide any clues to
its true meaning.'# The non-binding, but informative, WTO’s Handbook on

137 Zimmermann, supra note 71, 74-75.

138 1d., 86.

139 See generally, Bruce Wilson, Compliance by WTO Members with Adverse WTO Dispute
Settlement Rulings: The Record to Date, 10 J. INT’L ECON. L. 397 (2007).

140 Diego Bonomo, Hitting Where It Hurts: Retaliation Requests in the WTO (2014),
https://voxeu.org/article/retaliation-wto (last visited Sept. 2, 2019).

4 WTO Agreement, supra note 19, art. X(8).

142 DSU, supra note 9, art. 22.4.

43 Ibid.

144 See generally, Memorandum from Thibault Fresquet, Kai Kan, & Farzan Sabet to the Permanent
Mission of Canada, Retaliation under the WTO system: When does Nullification or Impairment
Begin? (2016), https://georgetown.app.box.com/s/alednlep3ch86mss33wwvyev2g05p0w (last
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the WTO Dispute Settlement System says “equivalent” means “that the
complainant’s retaliatory response may not go beyond the level of the harm
caused by the respondent.”'* Harm is a subjective measure, and it would be
nearly impossible to calculate the exact amount of harm flowing from a
violation’s resulting trade reverberations and economic and political
effects.’® Particularly given the lack of an appellate body for retaliation
arbitration panels, there is a multitude of interpretations for what
“equivalent” might mean and no singular definition that is mandated.' For
example, one arbitration panel that directly engaged the meaning of
“equivalence” found that it is in reference to the level of WTO-inconsistency,
which is nebulous at best.'#

Therefore, if a Member flagrantly violates the WTO repeatedly with the
goal of weakening it, it is arguable that this is an extreme degree of
nullification and impairment that warrants an equally extreme response
under the language of the DSU. Particularly helpful for developing
countries, Article 21.8 notes that the DSU shall also consider the impact of
WTO-inconsistent actions on the economy of the developing country.¥

Furthermore, treaty interpretation standards support allowing repeat
violator policy without the need for a formal amendment. Under the Vienna
Convention on the Law of Treaties, the terms of a treaty should be
interpreted in good faith according to their ordinary meaning and in terms
of their context, object, and purpose.®™ The preamble of the WTO Agreement
explicitly states that a purpose of the WTO is the “elimination of
discriminatory treatment in international trade relations.”'®! Furthermore,
the preamble recognizes the need to help developing countries share in
international trade.’® These purposes give context surrounding the DSU and
support the proposition that it should be interpreted in a way to enforce
compliance with the WTO and provide strength to developing countries to
protect their WTO trade interests. The repeat violator policy would thus be
directly in line with and would further the purposes of the WTO Agreement.

visited Sept. 2, 2019); see also Henrik Horn & Petros C. Mavroidis, Remedies in the WI'O Dispute
Settlement System and Developing Country Interests (1999),
https:/fwww.iatp.org/sites/default/files/Remedies in _the WTQ Dispute Settlement Svstem _htm
(last visited Sept. 2, 2019).

145 WTO, A Handbook on the WTO Dispute Settlement System, 82 (2004).

146 See Yuka Fukunaga, Securing Compliance Through the WTO Dispute Settlement System:
Implementation of DSB Recommendations, 9 J. INT’L ECON. L 383, 423 (2006).

147 David Jacyk, The Integration of Article 25 Arbitration in WTO Dispute Settlement: The Past,
Present and Future, 15 AUSTL. INT'L L. J. 253 (2008).

18 See EC — Bananas (22.6)(Ecuador), supra note 47, q 159 (limiting the estimation of Ecuador's
losses in actual and potential trade and trade opportunities in the relevant goods and service sectors).
199 DSU, supra note 9, art. 21.8.

150 Vienna Convention on the Law of Treaties, art. 31(1) (1969).

BL'WTO Agreement, supra note 19, pmbl.

132 Ibid.
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Even if the repeat violator policy must be implemented through the
amendment process, passing an amendment might be possible. The current
weak WTO dispute settlement system poses serious dangers to the
continued vitality of the WTO and change is certainly needed.'® This
impetus for a substantive change to the dispute resolution system could be
used to make a stronger push for amending the DSU to include a repeat
violator policy. Also, unlike with collective retaliation or injunctions, the
repeat violator policy would be limited to only affecting the worst, most
flagrant offenders. This would make it more palatable to the WTO
membership at large.

Conclusion

The rise of anti-WTO leaders in powerful countries is a new and
dangerous phenomenon that needs an innovative solution. The Doha Round
fell apart and failed to deliver a substantive change to the DSU. While
suggestions such as cross-retaliation or injunctions have their merits, they
are not created with a serial WTO violator in mind and would be unlikely to
be adopted. A repeat violator policy, on the other hand, is directly calibrated
to this risk and could likely be implemented by the DSB directly rather than
the difficult formal amendment process. It is true that almost certainly one
hundred per cent compliance with the WTO Agreement will remain
elusive.’® However, the DSB needs to use an innovative strategy tailored to
today’s problems to preserve the WTO in the face of the most serious threat
it has encountered since its creation. The repeat violator policy is that
strategy.

153 See Reich, supra note 73, 31.
134 See Wasserman Rajec, supra note 77, 184-85.
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Petra Domenighini”

THE EU REGULATION BRUSSELSIV: A
COMPARATIVE STUDY BETWEEN THE SUCCESSION
LAW OF THE UNITED STATES AND ITALY

Abstract

The European Union continues fo shape rules and norms on a global level and offers a rich
and diverse economic, political and cultural environment. Indeed, European countries
constitute an attractive business location for a large number of individuals and companies.
On the level of the individual citizen of the EU and elsewhere, this EU-effect has resulted in
an increase of bi-national marriages. Such developments often result in conflicts of
jurisdiction and conflicts in applicable laws regarding inheritances. The present paper is an
informative tool for international wealth planning lawyers who deal with succession
planning for clients that either reside in a European Union Member State, are married to
an EU citizen, or hold assets in the EU by providing an insight on the EU Succession
Regulation, No. 650/2012. Indeed, the regqulation might indirectly apply to individuals
residing in States of the U.S.A. pursuant to the key provisions of Articles 20 and 36. The
present analysis deals not only with issues of jurisdiction, recognition and enforcement of
court judgments and applicable law, but also with the acceptance of notarial deeds, the
formal and substantial validity of testamentary dispositions and other succession
agreements.

Annotasiya

Avropa Ittifaqr (Al global saviyyada normalar va qaydalar formalasdirmaga v miixtalif
igtisadi, siyasi vs madoni miihit yaratmaga davam edir. ©slinds, Avropa lkalori aksar
saxslar va sivkatlor iiciin calbedici biznes yerlori kimi qabul olunur. Soxslara miinasibatdo bu
ciir “Avropa Ittifaq effekti” millotlorarast evliliklorin sayinda olan artimda da miisahido
olunur. Bu ciir hadisalar adatan yurisdiksiyalarin va tatbig olunan hiiquaglarin (xiisusan do
varasalikla baglt) ziddiyyating Qotirib cixartr. Bu moagals miistarilori Al Uzv Dovlatlorin
birinds yasayan, Al vatondasi ilo ailo quran va ya Al-da omlaka sahib saxslor olan va
varasalik planlamast ila mas3ul olan beynalxalg sarvat planlama hiiquqsiinaslart iiciin No.
650/2012 nomrali Al Varasalik Direktivi vasitasilo informativ bir vasits kimi nozorda
tutulub. Sslinda, 20-ci va 36-c1 maddalars nazar saldigda Direktivin bilavasita ABS-da
yasayan saxslara da tatbiq olundugunu gors bilarik. Bu maqgala yalmiz yurisdiksiya, mahkoma
gararlarimin tamnmast va icrast ilo bagl masalalari deyil, homcinin, notarial harakotlorin
gabulu, vasiyyatnamoalarin etibarlii1 va digar varasalik razilasmalarin da analiz edir.
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Introduction

s globalization continues to make the world smaller, the number of

potential issues estate-planning practitioners will encounter grows

larger.! In the not too distant past, the phrase “multi-jurisdictional
planning” meant there was a New York domiciliary with a Florida vacation
home.?2 With 50 states and the District of Columbia, the United States
essentially has 51 different jurisdictions, each having its own set of
succession laws and probate procedures.?

To avoid estate administration, especially in states in which
administration involves cumbersome, time-consuming, and expensive
court supervision, estate lawyers implement techniques such as a revocable
inter vivos trust.* This instrument is set up during a person’s life and allows

! The American Bar Association Section of International Law, The New EU Regulation (Brussels
1V): Understanding the Impact on Cross-Border Planning and Administration, 1 (2016). Available
at: https://shop.americanbar.org/Personifylmages/ProductFiles/237345198/Session %205.pdf.

2 Ibid.

3 Ibid., probate is the judicial proceeding for providing and establishing the validity of a purported
will. Its principal function is to establish that the instrument is indeed the last will and to affirm the
validity of the legal rights flowing from its terms. For further information: See Leigh-Alexandra
Basha, A Guide to International Estate Planning, 60 (2" ed. 2014).

4 Ibid. Indeed, revocable trusts have become the most commonly used trusts in the United States
since they allow to avoid ancillary probate and generally ensure the property goes to the intended
beneficiary. Usually a “pour over” will is part of the plan, devising all of the testator’s probate estate to
the revocable trust. Alan Newman, Revocable Trust and the Law of Wills: an Imperfect Fit, 43 Real
Property, Probate and Trust J. 523, 524 (2008).
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to title real property to another person.® Such a technique, however, would
not be available in a place that doesn’t recognize that legislative entity.°

Each European country, including Italy, has its own set of rules, namely
forced heirship rules, which designate those persons whom the testator
cannot deprive of the portion of his estate reserved for them by law,
except in cases where the testator has just cause to disinherit them.”
Therefore, anyone owning property in Europe needs to appreciate that local
laws may apply and ultimately impact the disposition of the property
located in those jurisdictions.?

I. Freedom of Disposition v. Forced Heirship Rules

While in the United States the laws of each state differ, they also have many
similarities.” The laws are all based on the English common law, except for the
state of Louisiana.’ Thus, all the states have the office of executor, sometimes
denominated personal representative, and treat the estates as separate
entities.!* All states have a right of election for the surviving spouse, and no
state, except Louisiana in limited circumstances, provides an absolute right of
inheritance or forced heirship for children and other relatives.!?

The American law of succession embraces freedom of disposition®,
authorizing dead hand control, to an extent that is unique among modern legal
systems.'* Within the American legal tradition, a property owner may even
exclude her blood relations and subject dispositions to ongoing conditions, as
a separate stick in the bundle of rights called property.'®

The freedom of disposition presents only a few of the limitations which
include wealth transfer taxation and a handful of other policy limitations, such
as the surviving spouse elective share.®

The Italian legal system, instead, falls within the civil law tradition.'” Under
Italian law the principle of “unity of succession” applies, meaning that the

3 Black’s Law Dictionary, 435 (9 ed. 2009). Available at: https://thelawdictionary.org/trust-
intervivos/.

¢ See Leigh-Alexandra Basha, supra note 3, 693. The trust concept, rooted in equity, is a product of
the common law legal system and is distinct form the civil law system, which does not generally
recognize such concept.

7 Supra note 5.

8 Basha, supra note 3, 61.

° Louis Garb and John Wood, International Succession, 923 (4™ ed. 2015).

19 7bid., Louisiana laws are mainly based on the Napoleonic Code, governing law also in France, but
reflect also many common law principles adopted over the years.

" Ibid.

12 Ibid.

13 Also the United States Supreme Court, in Hodel v. Irving, 481 U.S. 704,716 (1987), held that the
ability to transmit property at death is a constitutionally protected right that includes the prerogative
to exclude.

14 Dukemier and Sitkoff, Wills, Trusts, Estates, 1 (9th ed. 2013).

S Ibid.

18 Id., 2. Under the Restatement (Third) of Property, donative transfers follow the donor’s intention
unless prohibited by law and descendants are not protected from intentional disinheritance.

7 Garb and Wood, supra note 9, 437.
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same law will apply to entire succession, no matter where the estate is
situated.'® Italy does not have a federal system of government and the same
law of succession is applied throughout Italy." The principal source of the law
of succession is “Il Codice Civile” ( The Civil Code), in particular, the Second
Book, entitled “Delle Successioni” (Law of Succession).?’

The freedom of testation is limited in that certain heirs are entitled to a
percentage of the share that the law reserves to them, known as forced heirship
rules.?! The amount of these reserved share varies depending on which family
members survive the decedent, and the degree of relationship with the
deceased.”

In the absence of children, the surviving spouse is entitled to at least one-
half of the estate of the deceased, even if there are other surviving heirs.?
Moreover, the spouse inherits the right to live in the family home and to use
the furnishings belonging to the home for life, provided that at the time of
death such assets either were held in common ownership with the deceased or
belonged to the decedent.?*

In the absence of a surviving spouse, the surviving child takes at least one
half of the estate.?® If there are several children, each is entitled to a reserved
share divided equally from a total of two-thirds of the estate.?®

If there is a surviving spouse and children, then, in the case of a single child,
he or she is entitled to one third of the estate, as is the surviving spouse.?” In
the case of several children, one half of the estate is divided between the
children in equal shares and the surviving spouse takes one quarter.?® The

18 Ibid. The principle has a dual meaning in that all the property and the rights of decedent constitute
a single entity passing to the heirs and that a single body of law applies to the succession as a whole,
without regard to whether the property is moveable or non-moveable.

¥ Ibid.

20 Ibid. In 1942, Ttaly adopted a new Civil Code whose intestate succession rules were generally
based on those contained in the 1865 Code, and so modelled indirectly on the Napoleonic Code. All
the articles of the Italian Civil Code reported on this paper can be found in their English version on
Mario Beltramo, The Italian Civil Code, 154 (1969). [Hereinafter Civil Code].

2L Garb and Wood, supra note 9, 437.

22 Civil Code, supra note 19, 133.

23 Ibid. Art. 540 titled “Reserve in Favour of the Spouse™ disposes that one-half of the estate of the
parent is reserved to the spouse, unless as disposed by art. 542 both spouse and children survive the
decedent.”

2 Ihid.

3 Ibid. Art. 537 titled “Reserve in Favour of Children™ disposes that “One-half of the estate of the
parent is reserved in favour of the child, if he leaves only one, and two-thirds if there are more than
one.

26 Ihid.

27 Civil Code, supra note 19, 154. Art. 542 titled “Concurrence of Children and Spouse” establishes
that “[i]f one who dies leaves, in addition to the spouse, only one child, the share of the estate
reserved respectively for the child and the spouse is one third each.”.

28 Ibid. “When there is more than one child, the total share of the estate reserved for them is one half
and one fourth is reserved to the surviving spouse”.
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children’s reserved shares are subject to the right of the spouse to live in the
family home.?

In the absence of children, ascendants, persons with whom one is related in
the ascending line such as one’s parents®, have the right to one-third of the
estate.?! If they take in concurrence with the surviving spouse, they have a right
to take one quarter of the estate and the surviving spouse takes half.?

The decedent is free to decide which property is to be left to those entitled
to areserved share as long as such property is part of the succession and equals
or exceeds the value of the share, according to art. 549 of the Civil Code.?* All
limitations deliberately imposed to reduce the value of the share are void.*

In addition, art. 458 of the Italian Civil Code® prohibits all agreements by
which a person disposes of his or her own succession, including all agreements
transferring or renouncing rights of inheritance upon the death of a living
person.®

Essentially, the civil law concept of estate does not correspond to common
law concept, in that the forced heirship rules do not merely operate on the
decedent net estate as intended in common law, but extend their effect to all
the estate.’” Furthermore, in a civil law system the estate is not limited to the
property possessed by the decedent at the time of death, but also includes what
the decedent would have possessed at death had he or she not made any
gratuitous transfers during his or her lifetime.®® Thus, lifetime gifts are
considered and reintegrated into the estate; so they could further reduce the
small share of the estate over which the decedent has testamentary freedom.*

There rules apply anytime the decedent died intestate.*’ These rules also
apply when the decedent left a valid will to correct any distribution made by

2 The relevant compulsory share also applies to adopted children and children born out of the
marriage. Half-siblings have the right to the reserved share in the succession of their biological
parent.

30 Supra note 5, 23.

3L Civil Code, supra note 19, 133. Art. 538 titled “Reserve in Favour of Ascendants™ states that if one
who dies leaves ascendants but no children, one third of the estate is reserved for such ascendants..

32 1d., 135. Art. 544 titled “Concurrence of Ascendants and Spouse.”

33 Ibid. Art. 549 titled “Prohibition of Burdens or Conditions on Share of Forced Heirs” recites that
[T]he testator cannot impose burdens or conditions on the share belonging to the forced heirs, subject
to application of the rules contained in Title IV of this book.

3 Garb and Wood, supra note 9, 442. The testamentary dispositions that violate the elective share are
valid until challenged by the person entitled to the share.

3 Civil Code, supra note 19, 133. Art. 458 titled “Prohibition of Succession Agreements” recites that
“Any agreement by which one disposes of his own succession is void. Any act by which one disposes
of the rights that can belong to him by a succession not yet opened, or renounces such rights, is
equally void.”

36 Garb and Wood, supra note 9, 443.

¥ Id., 454.

38 Ihid.

3 See supra note 34.

40 Kenneth Reid, Comparative Succession Law, Intestate Succession, 68-69 (2015).
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the testator in violation of the “forced heirship” provisions that are meant
to protect his heirs.*

II. The EU Regulation no. 650/2012, “Brussels IV"«

After the 2012 adoption of the Regulation (EU) 650/2012 (the Succession
Regulation), commonly referred to as “Brussels IV”, European conflict of laws
in the area of succession has changed.® As a consequence, an American
citizen owing property in Italy and making plans for his or her estate should
take into account not only the Italian choice of law principles as described,
but also consider the recently enforced European law.* Indeed, Italy is part
of the European Union and any EU regulation has immediate legal effect in
each Member State when it comes into force and supersedes national law.%

It has become easier and more common for an individual, as a result of
the harmonization of laws of Europe over the years, to hold property in
multiple European jurisdictions.* Because of that, there was a lack of
uniformity of succession law.# The European Union (EU) moved rather
slowly in creating a uniform set of rules to govern succession.48

After a failed attempt to create some uniformity in the Hague Conference
in 1989, with an international agreement on the law applicable to
succession to the estates of deceased persons?®, little progress occurred
until quite recently.*

The EU regulation 650/2012, enacted in August 17, 2015, provided that
all the EU countries® share a uniform rule that determines what law will
apply to the disposition of a decedent’s property in these jurisdictions.®

4 Ibid.

42 Regulation (EU) 650/2012 of the European Parliament and of the Council of July 4, 2012, on
Jurisdiction, Applicable Law, Recognition and Enforcement of Decisions and Acceptance and
Enforcement of Authentic Instruments in Matters of Succession and on the Creation of a European
Certificate of Succession, 2012 O.J. (L 201) 107.

3 The regulation is also referred to as Succession Regulation. See at:
https://www.step.org/policies/curopean-succession-regulation-regulation-eu-no6502012

4 Ralph H. Folsom, Principles of European Union Law, 72 (2005).

45 Ralph H. Folsom, Principles of European Union Law, Thomson West, (2005).

4 Supranote 1, 4.

47 The issue for a decedent having property in multiple jurisdictions and who has executed only a will
(for example in the jurisdiction of domicile) is if such will is valid in other jurisdictions where the
property is located. See Basha, supra note 3, 60.

48 Garb and Wood, supra note 9, 454.

49 The agreement was ratified only by Argentina, Luxembourg, Netherlands and Switzerland. Barbara
R. Hauser, European Harmonization, Trusts & Estates, 62-63 (2010).

30 1d., Ttaly signed the Hague Convention on The Conflict of Laws Relating to The Form of
Testamentary Dispositions in 1961, but it was never subsequently ratified by Italy.

51 Except the United Kingdom, the Republic of Ireland and Denmark.

32 The scope of the regulation defined by art 1 is: “to provide a common test for determining the law
governing succession, to provide courts of such jurisdiction to determine disputes related to the
succession, to facilitate the mutual recognition and enforcement of decisions, and to provide the
creation of a uniform certificate of inheritance.”
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The new legislative scenario will significantly change estate planning and
administration for those who hold property in any of the 25 countries that
are “Member States” under the Brussels IV.” However, even if the regulation
does not directly apply to non-Member States, art. 20 of “Brussels IV” may
lead indirectly to the application of the law of third countries to residents or
domiciled or property owners in a Member State.>*

The regulation limits itself to property transferred by succession.® It does
so, contrary to other estate planning instruments that are based onnon-
probate tools such as life insurance, pension plans or joint ownership.> The
regulation also excludes from its scope “the creation, administration and
dissolution of trusts”® and any “property rights, interests and assets created
or transferred otherwise than by way of succession, for instance by way of
gifts”.?® In addition, the regulation doesn’t address estate or inheritance taxes
imposed by the Member States, either.”

Matrimonial property arrangements are excluded from its scope.®® Thus,
Member States that have community property regimes or other similar
concepts will still have laws that effectively restrict the right of testamentary
freedom by deeming a certain part of the estate reserved to the surviving
spouse.®!

33 The 25 EU countries are referred to as “Member States” in these materials and include: Austria,
Belgium, Bulgaria, Croatia, Cyprus, Czech Republic, Estonia, Finland, France, German, Greece,
Hungary, Italy, Latvia, Lithuania, Luxembourg, Malta, Netherlands, Poland, Portugal, Romania,
Slovakia, Slovenia, Spain, and Sweden. Though the United Kingdom, the Republic of Ireland and
Denmark will not adopt the Regulation in lieu of their own succession laws, there is still some
uncertainty as to whether under the terms of the Regulation they are given the same treatment as
Members States or “third States” by the 25 states that will be applying the Regulation. The U.S. is
clearly a “third State” under the terms of the Regulation. Some authoritative commentators suggest
that the distinction should be not so much between Member States and non-Member States, but
rather between states that are bound by the Regulation (EU) 650/2012 and those that are not.
Under this approach, Denmark, U.K. and Ireland would then be considered as Member States not
bounded by the terms of the Regulation (EU) 650/2012.

3 Article 20 states that: “any law specified by this regulation shall be applied whether or not it is the
law of a Member State”. The meaning of universal application is that conflict of law rules must be
applied also to non Member States. This choice is consistent with the unitary nature of the regulation
which aims to achieve the uniformity of private international law with regard to succession matters.
This is relevant especially in the event that a third State does not provide for equality among heirs.
Then, the application of the law will be declined based on public policy exception. See Haris P.
Pamboukis, in H. Pamboukis (ed.), EU Succession Regulation No 650/2012, A Commentary, 51
(2017).

3Supra note 1, 7. See art 1, section 2(f) of the regulation 650/2012.

36 Some commentators argue it should also apply to non-probate assets for the same policy reasons
that extend wills rules to non-probate assets. Dukemier and Sitkoff, supra note 14, 6.

57 See art 1, section 2(j) of the regulation no. 650/2012.

38 See art 1, section 2(g).

3 Art. 1, section 1. The exclusion refers also to whether the Member State will release the assets
before any tax liability has been satisfied. Supra note 1, 7; Garb and Wood, supra note 9, 454.

80 See art 1, section 2(d) of the regulation 650/2012. Currently, the matrimonial property regime is
regulated by each EU member pursuant to its private international conflict of law rules, including any
international convention.

8! Supranote 1, 37.
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IT1. Conflict of Laws

By comparing the basic principles of the law of succession in the United
States to the Italian system it is evident that in the United States estate planners
have great latitude in structuring an estate to achieve the decedent’s
dispositive goals.®> However, this flexibility doesn’t automatically apply
when assets are located abroad and may be subject to the succession laws of
the jurisdiction where the property is situated.®® Indeed, while the right to
give property as one chooses is the core of U.S. succession law, the right to
receive an inheritance is a cornerstone of many European jurisdictions’
succession laws.®

Different prospectives arise in the two legal systems when there is a conflict
of laws issue.®

A. Common law prospective

American citizens with property in European countries must first identify
to what extent the various laws on succession apply.®

Under the usual common law rules of choice of law, the law of the state
where the decedent was domiciled at death governs the validity of a
disposition by will of personal property.” However, the law of the state where
real property is located governs the validity of a disposition by will of that
property.®® Consider the following example.® A person executes a will while
domiciled in Illinois, then moves permanently to New Jersey and dies owning
Florida real estate, some tangible personal property, and some stocks and
bonds.” New Jersey law will govern the validity of the disposition of the
tangible and intangible personal property, and Florida law will govern the
validity of the disposition of real estate.” Almost all the states in the United
States have a statute” that recognizes the validity of a will executed with the
formalities required either by the state where the testator was domiciled at
death, by the state where the will was executed, or by the state where the
testator was domiciled when the will was executed.” Because the law is not
uniform, a specific statutory procedure denominated model execution
ceremony will assure that the instrument will be valid in all states

82 Id. For a more detailed overview about the advantages and disadvantages of the freedom of the
testator in the United States, see Elaine Lam, Disinheritance v. Forced Heirship, 32 Probate and
Property 41 (2018).

63 Ibid.

5 Ibid.

65 See Basha, supra note 3, 3.

6 1d., 9.

7 Ibid.

%8 Dukemier and Sitkoff, supra note 14, 6.

9 Ibid.

70 1bid.

1 1bid.

2 Such as the Unif. Probate Code, section 2-506 (1990), 8pt 1 U.L.A. 291 (2013).

3 Dukemier and Sitkoff, supra note 14, 6.
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notwithstanding where the testator is domiciled at death or at the time of
execution or where the property is located.”™

However, if the decedent owns property in a foreign country or may die
while having domicile there, the law of the foreign country should be
examined and the will executed in compliance with such law.” This issue
arose for example when James Gandolfini” devised real estate in a will
drafted according to common law rules, without taking in consideration
Italian succession law.””

Further complications can arise if a decedent decides to draft two wills,
one according to Italian law of successions and one based on common law
rules, which can lead to costly litigation, such as Luciano Pavarotti’s case.”

B. The Italian System

Italian conflict of laws rules apply the principle of the unity of succession,
whereby the same national law applies to the entire succession, no matter
where the estate property is situated.”

The general applicable law to succession in Italy before the enactment of
Brussels IV was the national law of the decedent’s citizenship to be
determined at the time of his or her death.® Where the decedent has many
nationalities which do not include the Italian citizenship, the laws of the state
with the closest connection applies, otherwise the Italian citizenship prevails
for the determination of the applicable law.®

As an exception to general rule, a person can make his or her estate subject
to the law of the state of residency, by explicitly declaring the choice in the
will.82

™ Ibid., for a more extensive explanation of the model execution ceremony.

75 Jeffrey A. Schoenblum, Multistate and Multinational Estate Planning, 151 (2012).

76 James Gandolfini, the actor who played Tony Soprano, died on June 19, 2013. Kleinberg et al,
Estate Planning: Misfires of the Rich and Famous, Westlaw, 20170727P NYCBAR 89 (2017).

"7 “Mr. Gandolfini’s will, dated December 19th, 2012, provides that he left his home in Italy in trust
for his children until they both reached the age of 25. However, Italian inheritance law dictates how
the property is left to heirs. In this instance, Gandolfini’s children automatically receive half of the
estate and his wife receives a quarter of it. Mr. Gandolfini had the right to dispose only of the last
quarter.

78 Nick Pisa, Pavarotti’s Widow Breaks Silence on Will, 2008 https://www.nysum.com/arts/pavarottis-
widow-breaks-silence-on-will/82260/ (last visited 26 August 2019).

" Garb and Wood, supra note 9, 454.

8 This is the provision under Article 46, Law no. 218 of 1995 (Italian International Private
Law).

81 Law no. 218/95, art. 19.

82 In this case, the law chosen will regulate the entire succession, subject to any reserved shares in the
estate in favour of the heirs who are resident in Italy at the time of death. It follows that if there are
non-resident children, the exception to the general rule will deprive a spouse or children of the
reserved shares to which they would otherwise have been entitled by applying the Italian law.
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IV. The “Brussels IV” scenario

The revolutionary step under Brussels IV is to unify the succession rules
that apply to an estate, rather than allowing any number of succession laws
to possible apply to the same assets in different circumstances. Therefore,
Italian law is now governed by the Euroepan law of succession.®

A. The Competent Court

Art. 4.3% of the Succession Regulation sets out habitual residence® as a is a
general ground for international jurisdiction. The European legislator has not
indeed designated a particular court in the jurisdiction of the Member States
that is competent.®

The comprehensive jurisdictional function of art. 4 with regard to
succession is restricted in two cases.” Article 12 provides that the court may
decide not to rule on assets located in a third State if it deems that its decision
will possibly not be recognized and declared enforceable in that state of the
location of the estate, in whole or in part.®® The second case is when the
decedent has chosen his law of nationality as the law governing the
succession. In this case, under Article 6 of the regulation the court, may
decline jurisdiction.

The underlying rational behind the system of allocation of jurisdiction in
the regulation is that it should provide an exhaustive set of rules determining
the jurisdiction of the courts of the Member States to rule on any succession
matter falling within the relevant scope of application, without leaving any
room for the application of domestic rules of jurisdiction. With this comes the
inherent advantage of pursuing a greater extent of uniformity. This objective
is accomplished also through the rules of art. 10 of the regulation, which
dictates additional connecting factors.

When the decedent’s residence cannot be located in any Member State at
the time of his or her death, art. 10 of Brussels IV applies.® Such provision
introduces three subsidiary factors to be considered.” The first factor is the
nationality of the decdent which must be that of a Member State.” When the
factual elements of nationality are not met, the courts must refer to the
previous habitual residence of the decedent, provided that it was in a Member
State and that five years have not elapsed since the decedent changed

83 Ibid.

8 Art. 4 states that: “The courts of the Member State in which the decedent had his habitual residence
at the time of death shall have jurisdiction to rule on the succession as a whole.”

85 Defined as “center of the decedent’s life”. Haris P. Pamboukis, supra note 54, 119.
86 Ibid.

87 Haris P. Pamboukis, supra note 54, 119.

87 Defined as “center of his life”.

88 Ibid.

8 George Panopoulos, in H. Pamboukis (ed.), 145.

% 1bid.

14, 146.
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residence to a non-Member State.”? Finally, if the jurisdiction cannot be
determined neither through the decedent’s nationality, nor through the
previous habitual residence, the jurisdiction must be found by identifying a
single or proportionally insignificant part of the decdent’s property in a
Member State.”® Thus, there is a hierarchical interrelation among the factors
recited in art. 10.%%

The subsidiarity of art. 10 however is related to Member States only.*
Therefore, the fact that a third state court recognizes its competency to rule on
the succession of a decedent who had his last habitual residence in that state,
does not preclude a member State from establishing jurisdiction over the same
dispute by virtue of Art. 10.%

In any case, art. 10 does not solve conflicts related to the application of the
three factors.”” Therefore, the following hypothetical situation does not find
its discipline under Brussel IV: whenever both a third state court where the
decedent had his habitual residence recognizes it’s jurisdiction over a dispute
and at the same time also a Member State established its jurisdiction according
to art 10.”

B. The Choice of Law

The principal choice of law provisions of the regulation 650/2012 is art. 23%
according to which the applicable law shall govern the entire estate,
effectively eliminating any distinction between real property and other kind
of of property.!®

1. The “Last Habitual Residence” Factor!®
In terms of what law will apply, according to Article 21(1) “the law
applicable to the succession as a whole shall be the law of the State in which

the deceased had his habitual residence at the time of death.” European
countries have developed different connecting factors with reference to their
international private law. Brussels IV introduced a uniform rule: the law of

%2 Ihid.

3 Id., 147.

%4 Ihid.

% Id., 146. For example, if the decedent was a Greek national and his last residence was located
outside of the European Union and he owned assets in both Greece and Italy, the jurisdiction of
Italian courts may not be established under art, 10 (2) or art. 10 (1) (b), since Greek courts have
jurisdiction pursuant to art 10(1)(a).

% Ibhid.

7 Id., 151. Therefore, the second paragraph of art. 10 provides for jurisdictional powers only to a
limited extent, as opposed to the jurisdiction of the first paragraph which is general.

%8 Ihid.

9 “The law determined pursuant to Article 21 or Article 22 shall govern the succession as a whole.”
190 Garb and Wood, supra note 9, 3.

191 The European legislator confers international jurisdiction to the courts of the Member State in
which the decedent had his last habitual residence. Alfonso-Louis Calvo Caravaca in Caravaca et al
(ed.), The EU Sucession Regulation, A Commentary, 127.

192 This in the absence of a choice of law.
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the decedent’s place of “habitual residence” at the time of death shall
govern.'® This is a key term used by the EU legislator to establish, under
certain conditions, both the applicable law as well as the competent
jurisdiction of the Member State of succession.'™ As such, it can only have an
autonomous and uniform interpretation throughout the EU' having regard
to the context of the provisions and the goals of this specific regulation.
While this rule seems to simplify matters, there are two issues in applying
it.1” First, the term “habitual residence” isn’t a defined term in the
regulation, but the recitals provide guidance on how it should be construed.!®®
The preamble states: "In order to determine the habitual residence, the
authority dealing with the succession should make an overall assessment of
the circumstances of the life of the decedent during the years preceding his
death and at the time of his death, taking into account of all relevant factual
elements, in particular the duration and regularity of the decedent’s presence
in the State concerned and the conditions and reasons for that presence.” The
habitual residence so determined should reveal a close and stable connection
with the State concerned, considering the specific aims of this Regulation.”
Notwithstanding such guidance, the preamble to the regulation also states
that determining a decedent’s habitual residence “may prove complex.”
Furthermore, the Regulation doesn’t require a minimum amount of time
needed in order to validly establish a “habitual residence”.!” Considering
how easily a European citizen can establish his residence in any of the
EU countries, this significantly amplifies the possibilities available to the
deceased person to subject his succession to various applicable laws starting
from August 17, 2017. Further clarity may be found in the European Court
of Justice case that defines the “habitual residence” as situated in the place
where a person has established his interests not to be confused with a mere
temporary and occasional presence as, in principle, it should have a certain
length and express a sense of stability.!’ Personal and familiar ties should
prevail over a person’s professional connections to a place.'"' However, the
importance of the place where a person engages in a profession may vary

193 Garb and Wood, supra note 9, 3.

194 Supranote 1, 11.

195 bid., the interpretation is not left to the single Member States.

196 See supra note 50, 9. This concept finds its roots in the international legal community: it’s often
found in the Hague Conventions of private international law (see Article 3(2) of the 1989 Hague
Convention), and it’s also used by the majority of the private international law EU sources of law on
both commercial and family law matters.

197 Supranote 1, 11.

198 1pid; See also, Garb and Wood, supra note 9, 3.

199 Supranote 1, 12.

10 1bid.

Ul See supranote 91.
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depending on how central that profession is to the individual."? Though the
preamble provides examples, it provides no answers or bright line rules.!'?

2. The Test of Close Connection!

Another issue in applying the factor of “habitual residence” is that the
primary test can be displaced in exceptional cases.' The law of a different
jurisdiction may apply if “it is clear from all the circumstances of the case
that, at the time of death, the deceased was manifestly more closely
connected with a State” other than that of the habitual residence.” There’s
no clear rule on what constitutes a situation in which this exception would
be implemented.''® Thus, there’s a general rule that’s not entirely clear and
an exception that’s not entirely clear'”’, and uncertainty as to what law will
apply that can make structuring an estate plan extremely difficult for
individuals who may be borderline cases.!®

This exception is seen by authoritative authors as something that should
be interpreted in strict terms, and certainly not to avoid the application of
“forced heirship” rules that would otherwise come into play based on the
laws of the decedent’s last habitual residence.!*

3. The Choice of the Decedent

Courts can apply the exception of the closer connection on their own,
unless there is a specific choice of law made by the decedent pursuant to
Article 22.° Under Article 22 of the Regulation, “[a] person may choose, as
the law governing his succession as a whole, the law of the State whose
nationality he possesses at the time of making the choice or at the time

Y2 Supranote 1, 12.

13 1bid. There is no hierarchy among the factors indicated by recital 23 of the Succession Regulation.
However, in a globalized world mobility can give rise to a divergence between family home and
place of business. In this case there is no doubt that the location of the family home is predominant
for determining the habitual residence of a person having his place of business or employment
elsewhere. In determining the location of the family home, it is critical to consider where there are
children and their place of education. The qualitative predominance of the family is a principle
confirmed by recital 24 of the Succession regulation.

114 This exception clause has the advantage to provide an answer to the criticism expressed in the
private international law theory of the United States about the mechanistic conflict of laws rules, by
bringing flexibility and by better transposing the private international law theory of proximity. The
disadvantage is the relative uncertainty caused with respect to the predictability of the solutions
chosen, particularly by the decedent. Haris P. Pamboukis, supra note 54, 208.

115 Garb and Wood, supra note 9.

116 Recital 25 explains that “where, for instance, the decedent had moved to the State of his habitual
residence fairly recently before his death and all the circumstances of the case indicated that he or she
was manifestly more closely connected with another State, the law applicable to the succession
should not be the law of the State of the habitual residence of the decedent but rather the law of the
State with which the deceased was manifestly more closely connected.”

Y7 Supra note 1,13.

Y8 bid.

19 This exception can only be accomplished by relying on the “order public” principles mentioned
by Article 35 of the Regulation..

120 Alfonso-Louis Calvo, supra note 93, 321.
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of death.”'?! While the Regulation may create a new default rule that has
some uncertainties'??, it allows any individual with property in one of the 25
Member States to proactively select the law of his citizenship, which should
be valid even if the chosen law does not provide for a choice of law in
matters of succession'?, thus greatly extending the possibilities offered to
the testator.

If, for some reason, the individual wishes to revoke his choice of law that
was properly made, he must do so through the appropriate steps according
to art. 22(4)”.1%* Therefore, in the absence of an election regarding the choice
of law, under the regulation or consequently to a revocation'?®, the default
rule remains the law of the jurisdiction of habitual residence.’® Such law
would be applied by a Member State also to determine the validity of the
testamentary instrument.'’” However, the timing is different.!”® Indeed, the
succession law that governs the administration of the estate would be
determined by the habitual residence at the time of the person’s death, while
the law regarding the validity of the document would be based on the place
where the person was habitually residing at the time the document was
executed.'® That is true unless the decedent chose another state law.'3

V. The Renvoi

The regulation no. 650/2012 implicitly does not adopt the doctrine of
renvoi.’! The concept of renvoi is an aspect of private international law that
can create further complexity in determining what law will apply.'® The
underlying issue of renvoi is whether one jurisdiction will accept another

121 Supranote 1, 15.

122 1hid; Indeed, it does not have to be a Brussels IV Member State.

123 Recital 40 of Brussels IV specifies that: “It should however be for the chosen law to determine the
substantive validity of the act of making the choice”; that is to say, whether the person making the
choice may be considered to have understood and consented to what he was doing. The same should
apply to the act of modifying or revoking a choice of law.”

124 Supranote 1, 15. Thus, a revocation of the will or a codicil amending the specific election
would effectively revoke the choice of law previously elected.

125 The regulation does not address the problems potentially raised by a revocation that occurs by
operation of law, devised especially under common law systems, which consider events like a
marriage, divorce, birth or adoption of children, to be the cause of a revocation. Consequently, if the
testator does not replace such dispositions his succession will be subject to intestacy rules. The
problem arises if also the choice of law dispositions should be deemed without effect A correct
interpretation of the regulation should, however, suggest to give this problem a negative reply.

126 Supranote 1, 15.

127 Ibid.

128 Ibid.

129 Art 24 (2) of the regulation recites that “Notwithstanding paragraph 1, a person may choose as the
law to govern his disposition of property upon death, as regards its admissibility and substantive
validity, the law which that person could have chosen in accordance with Article 22 on the conditions
set out therein.”

130 1bid.

131 Garb and Wood, supra note 9, 4.

B2 Supranote 1, 22.
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jurisdiction’s law calling for another law to apply.'** This confusion can be
avoided as a result of the regulation to the benefit of the individual making
an election. Under the terms of the Regulation, no renvoi would apply if an
individual made an election for a certain law to apply.'*

Even if the operation of renvoi is further restricted by Article 34'* of
the regulation it is not totally abolished. Indeed, in the absence of an
election, Member States will accept renvoi from any non-Member States.'?”

VI. Implementation Hurdles: The Public Policy Exception

One issue that may concern planners is whether the election will have
the desired effect in practice or, in other words, whether each of the 25
Member States will implement another country’s law identified by an
election or the decedent’s habitual residence in the absence of an election.!
Article 35 of the regulation may provide a method for a Member State not to
apply the default regulatory standard “only if such application is manifestly
incompatible with the public policy (order public) of the forum.”'* For
instance, relevant case law in the Italian courts illustrates how
public policy concerns come into play when the applicable foreign
law does not establish any forced heirship rule and reaches the
conclusion that in such case the foreign law is not be against public
policy. However, this “public policy exception” should be used in
exceptional circumstances'®, and in accordance with the principles already
established by European Court of Justice.'¥! Thus, the parameter to evaluate
whether the concrete consequences arising from the application of foreign
law is unacceptable is to determine whether such law is inconsistent

133 Ibid.

134 Art. 22 of “Brussel IV”,

135 Art 34(1) of the regulation states that: “No renvoi shall apply with tespect to the laws referred to
in Article 21(2), Article 22, Article 27, point (b) of Article 28 and Article 30.”

136 Garb and Wood, supra note 9, 4.

37 Ibid. The renvoi would include the rules of private international law of the non-Brussels IV State,
so far as those rules include a renvoi to the law of a Brussels I'V State or to the law of another non-
Brussels IV State.

138 Especially perhaps the law of a non-Member State.

139 Supra note 1, 30; See also, Jennifer Bost, Comment: Nothing Certain about Death and Taxes (and
Inheritance): European Union Regulation of Cross-Border Successions, 27 Emory Int'l1 L. Rev., 1164
(2013).

140 Recital 58 of Brussels IV states that: “the courts or other competent authorities should not be able
to apply the public-policy exception in order to set aside the law of another State or to refuse to
recognize or, as the case may be, accept or enforce a decision, an authentic instrument or a court
settlement from another Member State when doing so would be contrary to the Charter of
Fundamental Rights of the European Union, and in particular Article 21 thereof, which prohibits all
forms of discrimination.”

14! Dieter Krombach v André Bamberski, C-7/98, ECR 1-1935, 37 (2000) “|...] the infringement
would have to constitute a manifest breach of a rule of law regarded as essential in the legal order of
the State in which enforcement is sought or of a right recognized as being fundamental within that
legal order.”; Renault, C-38/98, ECR 1-2973, 30 (2000); Gambazzi, C-394/07, ECR 1-2563, 27
(2009).
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with to the principles of the forum state, but including the EU principles, most
notably the fundamental rights'*> or if the application of the foreign law
constitutes an evasion of the law of the jurisdiction.!*

VII. Effect of the Regulation on Cross-Border

Estate Planning

One of the objectives of the Cross-Border Succession Regulation is "to
allow citizens to efficiently plan and to organize their succession in advance
in a cross border context." Cross-border successions present unique
difficulties and problems for testators, beneficiaries, and administrators.'

As mentioned above, the regulation only has an impact on various
components of succession law. It does not touch upon taxation, trusts,
marital rights, and many other important issues. Thus, the Regulation does
not make cross-border planning easy, but increases the ability to avoid
mistakes.!®

A. The Competent Court and the “Last Habitual Residence

Factor”

In order for the courts of the Member States to be competent there must be
sufficient connection between the dispute and the EU Member State’s court.4¢

An example clarifies how the conflict of jurisdiction provision would
operate.'¥” Suppose a U.S. citizen was habitually resident in Florida at the time
of his death, but two years before the court’s procedure started, his habitual
residence was in Italy, where he still owns an apartment. In this case case
competency is determined by article 20, which establishes that the the
Italian court has a general jurisdiction over his succession as a whole.'® The
court will apply Florida law to the U.S. citizen’s mobile assets and to his
immovable assets located in Florida; while Italian law will apply to the
succession of the apartment located in Italy, because Florida law makes a

142 As of December 1, 2009, with the entry into force of the Treaty of Lisbon, the Charter of
Fundamental rights became legally binding on the EU institutions and on the national governments,
just like the EU Treaties themselves.

143 Recital 26 of the regulation states that: “[n]othing in this Regulation should prevent a court from
applying mechanisms designed to tackle the evasion of the law, such as fraude a la loi in the context
of private international law.”

144 These problems include: (1) determining which member state's judicial system has legal
competency to handle a particular cross-border succession; (2) resolving conflict of laws issues; (3)
limited freedom of choice of law for testators; (4) restricted recognition and enforcement of
Judgments, non-contentious decisions, and notarial deeds; and (5) being recognized as an heir or
administrator of an estate with assets and heirs located in multiple countries.

15 Supranote 1, 9.

146 Alfonso-Louis Calvo, supra note 93, 131.

47 Ibid.

148 Id., 14. On the contrary a dispute regarding the succession of a person who died in Italy and who
had Italian nationality, but habitually resided in France, cannot be filed before the Italian judge. See
Alfonso-Louis Calvo, supra note 93, 133.
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renvoi to the law of the place where the property is located, Italy, and this
renvoi must be accepted pursuant to Article 34(1)(a).

B. The Test of Close Connection

Another example clarifies how the choice of law rule under Brussels IV
would apply in a case involving an international client.'¥

While vacationing in Italy, a U.S. citizen has a serious car accident.'™ The
nature and extent of the injuries suffered because of this accident force him
to be hospitalized in an Italian health care facility, against his will, for about
six months.” During that time, and not knowing how his recovery will
progress, his wife decides to temporarily move to Italy with the couple’s
minor child in order to be able to better assist him.®> The wife rents a
small apartment, opens an Italian bank account where she deposits a
substantial amount of money needed to cover the husband’s medical
expenses as well as her family’s ordinary needs, and enrolls the child into a
local preschool.’®® She does not sell the family’s main residence located in
California as she hopes to be able to return to the United States as soon as
possible.’™ As a consequence of ongoing and concurring major health issues,
the husband suddenly dies in Italy. He dies intestate leaving real and
personal property both situated in California.'®®

In this case, an Italian court might decide that even though the decedent’s
“habitual residence” is in Italy, pursuant to the terms of Article 23(1) of the
Succession Regulation, the husband is “more closely connected” to California
law using the exception of Article 23(2).1%¢

Thus, the application of the connection test may change only the
applicable law as to the governing standards, not the competent court, now
California: this may easily lead to situations where EU courts apply the laws
of a third country.'®”

C. The Choice of the Decedent

Choice of law provisions give a U.S. citizen, including dual citizens, who
would otherwise be potentially exposed to forced heirship rules, constitute an
additional flexibility created through Brussels IV. Art. 22 provides the ability
to effectively reclaim the common law freedom of testation by making this
election.!%®

49 Supranote 1, 14.

130 Jbid.

31 bid.

132 Ibid.

153 bid.

134 bid.

135 Ibid.

156 bid.

57 bid.

138 1d., 15. At the same time, international estate planners should be very sensitive to the implications
connected to the fact that their client has (or might have) more than one citizenship. For example, in
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Timing is of essence for making the election, both in terms of what law
will apply and the effectiveness of the election.’® A U.S. jurisdiction’s law
may be chosen if the person making the election is a U.S. citizen at the time
of the election or at the time of death.'™ It would be relevant for those
considering expatriation to a jurisdiction that has less testamentary
freedom.'®! Likewise, an individual who is in the process or plans to obtain
the U.S. citizenship may still make the election to have U.S. law apply prior
to becoming a citizen, provided that the person ultimately dies a U.S.
citizen.6?

The regulation requires that an individual seeking to avail himself of
the new ability to select the law of one’s nationality must do so “in a
declaration in the form of a disposition of property upon death [...]”."% For
a U.S. citizen, this would be his last will, provided that it's valid in the
designated U.S. jurisdiction.’®* In making the election, the testator should
state that the chosen law applies to the disposition of property and
administration of the estate. In addition, the testator must follow the validity
and admissibility of the last will and testament dictated by the chosen law.1%

There are some issues that must be considered in applying this election.!¢®
One question, of particular concern for United States citizens, is what law
would apply if the election was made.'” Article 22 recites that a person can
choose the law of “the country whose nationality he possesses|...]”.1® This

this regards Italy relies on the Italian law of February 5, 1992 no. 91, effective as of August 16, 1992
(as implemented by the Presidential Decree of October 12, 1993 no. 572) whose article 13, letter d),
includes a little-known provision that defines the conditions under which it is possible to
automatically re-establish a previously lost Italian citizenship solely based on the continuous legal
residence in Italy for more than one year.

139 Ibid.

160 1bid. For those who are U.S. citizens for life, this timing requirement is of little concern.

161 Ibid.

162 As this provision of the regulation was not effective until August 17, 2015, no effect will be
given to the election for those who die prior to that date. Individuals may have validly made the
election prior to August 17, 2015- provided that it complies either with the provisions of the
Regulation or in application of the rules of private international law which were in force at the time
when the choice was made in the of state his habitual residence or the state(s) whose nationality he
possessed - and it will be valid if the individual survived until August 17, 2015.

163 Art. 24(2) of Brussls IV.

164 Supranote 1, 16.

165 Choice of law applies also to the validity of the instrument chosen. See recital no. 50 of Brussels
Iv.

166 Supra note 1, 20.

167 Ibid.

168 Art. 22 of the Succession Regulation states that:

“1.A person may choose as the law to govern his succession as a whole the law of the State whose
nationality he possesses at the time of making the choice or at the time of death.

A person possessing multiple nationalities may choose the law of any of the States whose nationality
he possesses at the time of making the choice or at the time of death.

2.The choice shall be made expressly in a declaration in the form of a disposition of property upon
death or shall be demonstrated by the terms of such a disposition.

3.The substantive validity of the act whereby the choice of law was made shall be governed by the
chosen law.
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provision presumes that the country has a single law of succession.'®
However, the United States has no national law of succession as each U.S.
state has its own set of laws.'”? So the question becomes which U.S. state’s law
would apply.'”* The regulation provides that art. 36 applies.

In most situations the conflict-of-law rules designate the domicile as
determining factor, however there isn’t any national law on point. Thus, there
is a tenuous argument to be made that domicile would be the appropriate
determination of what U.S. state’s law should apply. The prevailing argument
is to the contrary that the United States do not have conflict-of-laws
provisions for purposes of Brussels IV.

The regulation provides that in cases in which a country doesn’t have
internal conflict-of-laws rules, theindividual’s nationality is the
determinative factor, the law of the territorial unit where the decedent
had “the closest connection” will apply, which will likely often be the same
place as the domicile. For example, prior to the regulation coming into force,
the law of a Member State could call for a U.S. state’s law to apply to an estate
of a person domiciled in the Member State.'”> Thus, the U.S. state’s law would
call for the law of the Member State to apply as the decedent was domiciled
there.'”

D. The Renvoi

In the absence of an election, if the U.S. jurisdiction’s conflict of law applied
a Member State’s law to real property located in that Member State, that
European jurisdiction would accept the renvoi and apply its own succession
law."7* Thus, for those habitually residing in the United States holding real
property in a Member State, relying on the new Brussel IV rule wouldn’t
remove the property from potential forced heirship rules.”

The following example illustrates how powerful the new tool can be.”®
Mark is a U.S. citizen residing in Arizona who teaches English literature at
a college level.V” In 2010, Mark accepts a non-tenure position with a
University in Italy, and decides to relocate there with the intention to
eventually return to Arizona, where he spends every Christmas.'® In Italy,

4. Any modification or revocation of the choice of law shall meet the requirements as to form for the
modification or revocation of a disposition of property upon death.”

169 Ihid.

170 Ibid.

1 Ibid.

172 Generally, U.S. succession law for all but real property is based on the decedent’s domicile.

173 A U.S. individual domiciled outside of the United States who makes an election for a U.S. state’s
law to apply would do so even if that state’s conflict-of-law rules would have applied the law of the
person’s domicile.

174 Supranote 1, 22.

175 Ibid.

176 1d., 28.

77 Ibid.

178 Ibid.
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he meets Alessandra, an Italian citizen, whom he marries in Italy in 2011.17
The couple, married in a separate property regime, had an only child,
Lavinia, a dual Italian-American citizen.®

Shortly after the marriage Mark buys an apartment in Italy using his own
separate funds.'® The apartment is titled in Mark’s name only as his sole and
separate property.'® In December 2012, while in Arizona for Christmas as
usual, Mark executes legal documents that establish an Arizona living trust
and a pour-over Arizona will.'®™® He appoints his sister and his brother-in-
law (both U.S. citizens residing in Arizona) as the co-trustees.’® While his
trust documents have a provision that clearly elects Arizona law as the
sole applicable law, his Arizona will doesn’t.!®® Mark’s intention is to register
his trust in Italy and eventually transfer the apartment’s title into the trust.!®
However, this never gets accomplished for various reasons. In the spring of
2015 Mark, who uses a motorcycle for his commute to fight the Italian traffic,
has a very serious accident.’ In the event that Mark recovers and takes care
of his estate planning needs there are two possible scenarios, depending on
whether Mark demise occurs before or after the entry into force of Brussels
IV‘188

1. Before “Brussels IV”

In the event that Mark died before August 17, 2015, his Arizona will,
though valid, would not have specified the applicable law.'® Assuming that
one could interpret Mark’s Arizona will as tacitly selecting Arizona law as
the applicable law to his succession, questions would have arisen over the

17 Ibid.
180 Jbid.
181 Ibid.
182 Ibid.
183 Ibid.
184 Ibid.
185 Ibid.
186 Ibid.
187 Ibid.
188 Ibid; According to the transitional provisions of art. 83 of Brussels IV:
“1.This Regulation shall apply to the succession of persons who die on or after 17 August 2015.
2. Where the decedent chose the law applicable to his succession prior to 17 August 2015, that
choice shall be valid if it meets the conditions laid down in Chapter III or if it is valid in application
of the rules of private international law which were in force, at the time the choice was made, in the
State in which the decedent had his habitual residence or in any of the States whose nationality he
possessed.

3. A disposition of property upon death made prior to 17 August 2015 shall be admissible and valid
in substantive terms and as regards form if it meets the conditions laid down in Chapter III or if it is
admissible and valid in substantive terms and with regard to the form in application of the rules of
private international law which were in force, at the time the disposition was made, in the State in
which the decedent had his habitual residence or in any of the States whose nationality he possessed
or in the Member State of the authority dealing with the succession.

4. If a disposition of property upon death was made prior to August 17", 2015 in accordance with
the law which the deceased could have chosen in accordance with this Regulation, that law shall be
deemed to have been chosen as the law applicable to the succession.”

189 Ibid.
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validity of such “tacit election”.' From the Italian law perspective, and
particularly under Article 46(2), of the Private International Law no. 218/95,
a choice of law is no longer valid if, at the time of his death, the testator
lived in a different state than the one selected to govern his succession.™
The default criterion of the national law of the deceased would lead to the
application of the U.S. jurisdiction’s laws, including its conflict- of-law
provisions, that imply the application of the law of the decedent’s domicile
to all but the real property.’> Thus, Italian laws would control the
distribution of Mark’s main asset, the apartment located in Italy, according
to the forced heirship rules.'

2. After “Brussels IV”

If instead the regulation was in effect at the time of Mark’s demise, he
would be considered an “habitual resident” of Italy, according to the first
default factor of “last habitual residence”. If his will were interpreted as not
having a clear election of Arizona law as the applicable law, then Italian
law would apply to his succession as a whole, including his assets located
outside the territory of Italy. Whereas, if his will may now be
interpreted as having a “tacit choice of law” electing Arizona law as the
sole applicable law, pursuant to Article 34(2), renvoi to Italian laws would not
apply.

In order to avoid a negative possibility, a U.S. citizen similarly situated
should draft a provision in his Arizona will specifying a clear election of
“Arizona substantive law, with no regard to its conflict of law rules” as
the only applicable law suggested. Because he is a resident of Italy, the
language of such choice of law provision should also make reference to
article 22 of the Regulation (EU) 650/2012, to make it clear that he is fully
aware of the legal implications of his choice.

VIII. The Public Policy Concern

In a standard case of a U.S. citizen, or any other nationality for that matter,
claims of violating public policy or trying to evade a certain applicable law
should be fairly limited in the case of an individual electing a choice of law
since the choice is fairly limited under the terms of the regulation.

A testator can only choose the law of his nationality, not that of his place of
residence, place of domicile or location of property. Nationality, as opposed to
residence or location of property, is a fairly fixed factor. The ability to choose
one law to govern all succession matters prevents a testator from actively
trying to forum shop a certain set of succession laws.

190 1hid.
1 Ibid.; See supra note 43, 8.
192 1hid.
193 1hid.
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In addition, even if a court in one of the Member States decided not to accept
the election of a U.S. state’s law by a U.S. citizen, the decedent would not be
left in a worse a position than had the election not be made.

Thus, the court wuld then presumably apply the law of te decedent’s
habitual residence or the law that the forum country could have applied in the
absence of the regulation.

Conclusion

In Europe a large part of the estate administration is based on unwritten
rules and local custom implementing the rules that are written.'** The EU
remains over two dozen separate nations, each with its own legal system.'
The implementation of the regulation is not an elimination of all of these
systems, but a change to each of them." Lawyers in Member States may
now put the regulation into practice.”

In the U.S. it will be determinative how jurisdictions will react in the
event of a choice of law that designates U.S. common law as the applicable
law.'%® While some U.S. jurisdictions may have mechanisms to refuse the
imposition of foreign forced heirship rules on property, they may claim
jurisdiction over such matter, through the ability to choose the law that
governs.'” Others recognize more traditional rules such as the law of
domicile applying over all, but real property located outside of its
jurisdiction. However, the new choice of law provisions that are very broad
under the Regulation may go further than certain U.S. laws allow. How U.S.
jurisdictions will adopt to the way this Regulation applies will take time
and be a state specific law analysis.® The real issues may arise in more
technical areas, such as basis for fiduciary fees, or whether items are
included on accountings or inventories, and how the property is included
for purposes of determining a spousal elective share.?"

194 Jennifer Bost, supra note 139, 1172-1174.

195 Ibid.

19 Jbid.

7 Ibid.

198 Ibid.

199 Ibid.

200 For example, New York's choice of law provisions EPTL § 3-5.1 does not apply to real property
outside of its borders. However, in terms of choice of law issues, New York's conflict of law rules
seem to include not only a jurisdiction's substantive law but its choice of law rules, which would
include the Regulation.

20! Jennifer Bost, supra note 139, 1174.
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Kevin H. Govern*

TRUTH, JUSTICE, AND RECONCILIATION IN THE
WAKE OF CLERIC SEXUAL ABUSE IN AMERICA

It is essential that we, as a Church, be able to acknowledge and condemn, with
sorrow and shame, the atrocities perpetrated by consecrated persons, clerics, and all
those entrusted with the mission of watching over and caring for those most
vulnerable. Let us beg forgiveness for our own sins and the sins of others.

-Pope Francis, 2018*

Abstract

Recent revelations of Roman Catholic cleric? sexual abuse in America between the 1950’s and
2000’s have similar patterns to other offender groups regarding onset, career duration, and
recidivism.3 As a source of future abuser-perpetrators, “previously abused clerics as well as
clerics who exhibited an early onset of abuse were more likely to accumulate police
investigations.

Amnnotasiya

Amerikadaki 1950-2000 illari arasinda Roma Katolik ruhanilorinin cinsi istismari ila bagh
son aciglamalar cinayat baslama, karyera miiddati va residivizmla slagadar digar cinayatkar
gruplara banzor niimunalors malikdir. Galacok sui-istifads edonlarin monbayi olarag
"avvalcadan sui-istifada edon din adamlari, habels sui-istifadonin erkon baslangicin niimayis
etdiran ruhanilar polis arasdirmalarim daha cox toplammsdilar.”
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IV. Restorative Justice as Future Component of Remediating Cleric Sexual

Introduction

his article will first outline a history of the systemic problems of
TRoman Catholic cleric sexual abuse from 1950 through contemporary
times in the U.S. Stemming from the revelations of, and investigations
regarding such abuses, the article then surveys some of the most notable
past and ongoing civil and criminal prosecutions of Roman Catholic sexual
abuse cases. Following that, contemporary theories of criminal liability will
be examined as an alternative to — rather than an adjunct with — civil tort
lawsuits given their inadequacy to deter future abuse. In particular, the
challenges and opportunities will be reviewed to using state and federal
Racketeer Influenced and Corrupt Organizations (RICO) Act® prosecutions
for extended criminal penalties and a civil cause of action for acts performed
by both clerics and Church decision-makers acting as part of an ongoing
criminal organization. Finally, as an element of restorative justice, focusing
on the rehabilitation of offenders through reconciliation with victims and the
community at large, this article will suggest how forums for listening and
sharing, through stories and prayer, will allow dioceses to support healing
and reconciliation in the light of the Gospel, yet concurrent with and as an

adjunct to legal proceedings.®

I. A History of Cleric Sexual Abuse —1950’s
Through 2000’s

Clergy sexual abuse has been “well documented from the earliest years of
the Catholic Church [but] the present era is unique.”” It would well exceed
the scope of this article to trace the civil and canonical approaches to clergy
sexual abuse prior to the 20% Century, let alone outside the U.S. The
preeminent international leader in educating for justice, John Jay College of
Criminal Justice, conducted the landmark studies on cleric sexual abuse at
the request of the U.S. Conference of Catholic Bishops (USCCB) National
Review Board under the 2002 Charter for the Protection of Children and
Young People.

318 U.S.C. §§ 1961-1968 (1990), https://www.law.cornell.edu/uscode/text/18/part-I/chapter-96

6 See, e.g., Truth and Reconciliation Commission, Roman Catholic Diocese of Saskatoon,
https://rcdos.ca/o’ ffice-social-justice/truth-and-reconciliation-commission (2018), (last visited 26 Jul.
2019).

" Rev. Thomas Doyle, A Very Short History Of Clergy Sexual Abuse in the Catholic Church (2018),
https://www.crusadeagainstclergyabuse.com/htm/AShortHistory.htm (last visited 26 Jul. 2019).
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The 2004 John Jay report entitled The Nature and Scope of Sexual Abuse
of Minors By Catholic Priests and Deacons in the United States 1950-2002°
was followed by a 2011 report on The Causes and Context of Sexual Abuse
of Minors by Catholic Priests in the United States, 1950-2010,° and two
additional supplementary reports.’

The 2004 Report indicated that some 10,667 allegations had been made
against 4,392 priests in the U.S, and that 17.2% of the victims had siblings
who were also allegedly abused.! This number constituted approximately
4% of the 110,000 priests who had served during the period covered by the
survey (1950-2002), but the John Jay researchers conceded “the percentage
of all priests with allegations of sexual abuse is difficult to derive because
there is no definitive number of priests who were active between the years
of 1950 and 2002.”2 The report found that, over the 52-year period covered
by the study, "the problem was indeed widespread and affected more than
95 percent of the dioceses and approximately 60 percent of religious
communities."® While it is impossible to know the total numbers of sexual
offenses in the studied period, the incidence of reported offenses “follow[ed]
a regular curve, rising steadily from 1950 to its height in the mid-1970s and
then steadily decreases until the end of the study period.”*

While the 2004 Report delved deeply into offense characteristics of victim
demographics, the specific acts committed and loci of the crimes committed,
2011 Report noted there was no single “cause of sexual abuse of minors by
Catholic priests was identified as a result of their research”:

[Clultural changes in the 1960s and 1970s manifested in increased levels
of deviant behavior in the general society and also among priests of the
Catholic Church in the United States. Organizational, psychological, and
situational factors contributed to the vulnerability of individual priests in
this period of normative change [with an ...] increase in incidence until the
late 1970s and the sharp decline by 1985. Although no specific institutional
cause for the increase in incidence was found, factors specific to the Catholic
Church contributed to the decline in the mid-1980s. Analyses of the
development and influence of seminary education throughout the historical
period is consistent with the continued suppression of abuse behavior in the
twenty-first century. The priests who engaged in abuse of minors were not

8 John Jay College of Criminal Justice, The Nature and Scope of Sexual Abuse of Minors By Catholic
Priests and Deacons in the Unites States 1950-2000, Report (2004).

® John Jay College of Criminal Justice, The Causes and Context of Sexual Abuse of Minors By
Catholic Priests and Deacons in the Unites States 1950-2000, 2011 (2011 Report).

19 See, e.g., John Jay College of Criminal Justice, Nature and Scope Study, Supplementary Report
(2006), and see also John Jay College of Criminal Justice, Child Sexual Abuse: A Review of the
Literature (2004).

" Supra note 10, 4.

27d, 4.

Brd,27.

4 7d., 88.
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found, on the basis of their developmental histories or their psychological
characteristics, to be statistically distinguishable from other priests who did
not have allegations of sexual abuse against minors.'®

The inherent limitations of both reports, however was a focus on sexual
abuse of minors, and not that of seminarians or the response of seminary
leaders,'® and some critics have found fault with the studies’ omissions and
methodologies. For instance, Judith Reisman, Professor at Liberty
University, and colleague co-authors Mary MacAlister, Cynthia Dunbar, and
Alisa Jordheim, critiqued the John Jay studies; they concluded that five
socio-historical phenomena were either ignored or glossed over by the
drafters, each of which contributed to the creation of "an environment in
which mass child sexual abuse could occur and flourish in the Church as in
society at large" and was "critical to understanding "the causes and
consequences of the global child sexual abuse pandemic of which priest
abuse is but one component."” Distinguishing between distinction between
the expertise of criminologists who wrote the John Jay studies and
psychologists, Dr. Richard Fitzgibbons and Dale O’Leary opined that

Competent mental-health professionals should offer a second opinion about
the causes of the crisis in regard to the psychological conflicts in the priests.
Also, priests and seminarians with deep-seated homosexual tendencies have a
serious responsibility to pursue appropriate treatment and spiritual direction
in order to protect adolescent males, in particular, and the Church from
further damage.’

Having existed in the shadows of religious life and practices, light is being
cast upon a “culture of predation” after recent revelations that ex-cardinal
Theodore McCarrick “reportedly sexually preyed upon seminarians and
young priests for decades without any impediment.”" Another key dynamic
is understanding the “connection between priests who abuse minors and
priests who are sexually active with adults.” * Church analysts and
seminarians interviewed by the National Catholic Register suggest that

13 Supra note 11, 2.

16 See, e.g., Rev. Thomas Berg, Want to Address Priest Sexual Abuse? The Catholic Church Needs to
Overhaul Its Seminaries (2018), https://www.washingtonpost.com/religion/2018/10/18/want-
address-priest-sex-abuse-catholic-church-needs-overhaul-its-seminaries/ (last visited 26 Jul.
2019).

17 Judith A. Reisman, Mary E. McAlister, Cynthia Dunbar and Alisa Jordheim, Dr. Kinsey, The
Present Crisis in The Church, 38 (2018). Available at:
http://www.drjudithreisman.com/archives/Inside_The_Vatican_2018-12.pdf

18 Richard Fitzgibbons and Dale O’Leary, Sexual Abuse of Minors by Catholic Clergy, The Linacre
Quarterly, August 1, 2011, https://journals.sagepub.com/doi/abs/10.1179/002436311803888276.

19 Peter J. Smith, How a ‘Culture of Predation’ Puts Seminarians at Risk for Abuse (2018),
http://www.ncregister.com/daily-news/how-a-culture-of-predation-puts-seminarians-at-risk-for-abuse
(last visited 26 Jul. 2019).

20 Rev. Thomas Berg, The Problem Of Sexually Active Priests (2018),
https://www.firstthings.com/web-exclusives/2018/07/the-problem-of-sexually-active-priests (last
visited 26 Jul. 2019).
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double lives among the clergy and failures in celibacy formation are among
key factors that make priests-to-be vulnerable, and that the focus on “child
sexual abuse” may underplay the seriousness of the moral and legal crimes
of sexual abuse of adults, and even more fundamentally evidence a “focus

. on the vulnerability of the adult rather than the status and actions of the
abusive cleric” and the “power dynamics ... crucial to understanding this.”?!
Criminology researchers Alex Piquero, Nicole Piquero, Karen Terry and
Tasha Youstin attempted to categorize the criminal careers of criminal
clerics, and concluded that

[Slome of the clerics’ criminal career parameters evince similar patterns to
those from other offender samples, there are important differences with respect
to onset, career duration, and recidivism. In addition, previously abused
clerics as well as clerics who exhibited an early onset of abuse were more
likely to accumulate police investigations, — whereas married clerics were
more likely than unmarried clerics to evince a higher number of police
investigations.

In summation, diverse expert and lay opinions exist regarding the
circumstances of, and motivations for, clergy sexual abuse in general, but
vulnerabilities and patterns of abuse which make prevention, detection, and
remediation possible for lay-religious cooperation.

II. Contemporary Criminal Prosecutions of Cleric

Sexual Abuse

While the scourge of cleric sexual abuse existed well before the late 20
Century,” one of the most notable, nationally publicized cases arose in 1985
when a pedophile Louisiana priest, Gilbert Gauthe, pleaded guilty to 11
counts of molestation of boys.* The plea was pursuant to Louisiana
Statutes;*® Gauthe had been indicted the previous October on 11 counts of
aggravated crimes against nature, 11 counts of committing sexually immoral
acts with minors, one count of aggravated rape (sodomizing a boy under the
age of 12) and 11 counts of crimes of pornography involving juveniles.?
Unfortunately, his career offender status had only just begun. He served less
than 10 years in prison. At some point he was defrocked. There have been
multiple civil suits and settlements involving Gauthe, including but not

2 Ihid.

22 Piquero, supra note 3, 597.

23 See, e.g., 2004 Report, supra note 10.

24 Jon Nordheimer, Sex Charges Against Priest Embroil Louisiana Parents (1985),
https://www.nytimes.com/1985/06/20/us/sex-charges-against-priest-embroil-louisiana-parents.html
(last visited 26 Jul. 2019).

% See, e.g., Louisiana Laws Revised Statutes, 14 Criminal Law (2018). Available at:
https://law.justia.com/codes/louisiana/2017/code-revisedstatutes/title-14/

26 Jason Berry, The Tragedy of Gilbert Gauthe (1985), http://www.bishop-
accountability.org/mews/1985_05_23_ Berry_TheTragedy.htm (last visited 26 Jul. 2019).
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limited to him pleading no contest in 1997 to abuse of a 3-year-old boy in TX
and was sentenced to 7 years' probation. He was charged also in 1997 of
raping a girl in LA 20 years previously. He spent two years in a Lafayette LA
jail but was released when those charges were dropped. As of 2008, Gauthe
was living near Houston, TX. He was arrested in April 2008 for failing to
register as a sex offender and served two years in county jail. He was
released in April 23, 2010.

Beyond the criminal indictment, the Lafayette Diocese and a number of
insurance companies paid out-of-court settlements of at least $4.2 million to
nine families of Gauthe’s victims in Vermilion Parish, and eleven known
additional suits had claims approaching $114 million.?

Aside from Gauthe’s notorious actions, and accompanying media
attention, a considerable series of books and articles on cleric sexual abuse
were published during the 1990’s,” with interest and even greater grist for
such writings continuing today. But it was only in early 2002 that “a moral
panic surfaced, alleging widespread child and youth sexual abuse by
priests” ¥ especially in the wake of a series of Pulitzer award-winning
Spotlight investigative reports published by the Boston Globe® leading to
“national and international reaction and produc[ing] changes in the Roman
Catholic Church.”?> The Boston Globe published results of an investigation
that led to the criminal prosecutions of five Roman Catholic priests under
Massachusetts criminal law, potentially only addressing the tip of a crisis
iceberg inasmuch as Cardinal Bernard Law at the time said he “cannot
estimate” how many priests had molested children.* The Boston Globe also
discovered that “[u]nder an extraordinary cloak of secrecy, the Archdiocese
of Boston in the last 10 years has quietly settled child molestation claims
against at least 70 priests.”** Another accused priest who was involved in the
Spotlight scandal also pleaded guilty. As a relevant aside to the impact of
this journalism, the 2015 biographical drama film Spotlight won the
Academy Award for Best Picture, along with Best Original Screenplay, from
six total nominations.®® In its continuing investigative journalism, the Boston

27 Assignment record — Rev. Gilbert J. Gauthe (2017),
http://www.bishopaccountability.org/assign/Gauthe_Gilbert_J.htm (last visited 26 Jul. 2019).

8 Berry, supra note 28.

2 See, e.g., Stephen Rosetti, Slayer of the Soul : Child Sexual Abuse and the Catholic Church,
(1990); Mark Laaser & Nancy Hopkins, Restoring the Soul of a Church, (1995).

30 Sexual and Other Abuse by Religious Leaders: A “perfect panic” (2018),
http://www.religioustolerance.org/clergy_sex.htm (last visited 26 Jul. 2019).

31 The 2003 Pulitzer Prize Winner in Public Service — The Boston Globe (2003),
https://www.pulitzer.org/winners/boston-globe-1. (last visited 26 Jul. 2019).

32 Ihid.

33 Scores of Priests Involved in Sex Abuse Cases — Settlements Kept Scope of Issue out of Public Eye
(2002), https://www.bostonglobe.com/news/special -reports/2002/01/31/scores-priests-involved-sex-
abuse-cases/kmRm7JtqBdEZ8UFOucR16L/story.html (last visited 26 Jul. 2019).

3 Ibid.

35 Spotlight (2015), https://www.imdb.com/title/tt1895587/awards. (last visited 26 Jul. 2019).
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Globe alleged that “[a]t least 271 clergy — a mix of permanent and visiting
priests, pastors, chaplains, deacons, religious order clerics, and nuns — have
been accused of sexual abuse in the Boston Archdiocese” as of 2015.%

The Pittsburgh Post-Gazette, in comparing clergy sexual abuse cases in
Kentucky and Pennsylvania, found that because Kentucky had no statute of
limitations for prosecuting felonies; investigative reporter Peter Smith
uncovered that

Between 2003 and 2017, six Catholic priests from the Archdiocese of
Louisville, Kentucky’s largest diocese, were convicted of sexual offenses
against minors, which took place as many as four decades earlier. Two former
lay teachers from Catholic schools were similarly convicted. Some victims
were in their 50s by the time their cases went to trial.

By contrast, in New York, the Syracuse diocese's list of abusive priests
contains the names of "dozens" of people who, until recently, could no
longer be prosecuted for sex crimes against children, according to Onondaga
County District Attorney William Fitzpatrick, under the assumption that
some of those cases might have had the statute of limitations run.3
Nevertheless, the New York attorney general’s office has issued subpoenas
to every Catholic diocese in the state to “embark on an expansive
investigation of sex crimes committed and covered up by Catholic priests.”*
This is all the more significant under the newly enacted New York Child
Victims Act, effective August 14, 2019, such that the statute of limitations for
criminal prosecution of a sexual offense committed against a child shall not
begin to run until the child turns 23 years of age, and provides that a civil
action for sexual offenses against children shall be brought before the child is
55 years old.®

Aside from Kentucky and New York, a number of other states are actively
investigating and in some cases prosecuting clergy sexual abuse at the time
of this writing. Connecticut’s Bishop Frank Caggiano of Bridgeport was “the
tirst bishop to raise the issue of clerical sex abuse during [October 2018’s]

3 Database of Accused Clergy in Boston Archdiocese (2015),
https://www3.bostonglobe.com/metro/2015/11/06/least-clergy-have-been-accused-child-sex-abuse-
boston-archdiocese/5cKpjVOPhEh71YnCwRqllI/story.html?arc404=true (last visited 26 Jul. 2019).
37 Peter Smith, A Tale of Two States on Clergy Abuse Prosecutions, Pittsburgh Post-Gazette (2018),
https://www.post-gazette.com/news/faith-religion/2018/11/19/Pennsylvania-Kentucky-clergy-sex-
abuse-prosecutions-statute-of-limitations/stories/201810120152 (last visited 26 Jul. 2019).

3% New York Criminal Procedure Law § 30.10.

3 Julie Zauzmer and Michelle Boorstein, New York Attorney General’s Office Has Issued
Subpoenas to Every Catholic Diocese in the State (2018),
https://www.washingtonpost.com%2Fnews%2Facts-of-
faith%2Fwp%2F2018%2F09%2F06%2Fnew-york-joins-the-list-of-states-investigating-sex-crimes-
committed-by-catholic-priests%2F&usg=AOvVaw07GQW7t5d_V0bQet6OQyel (last visited 26 Jul.
2019).

40 New York State Senate, Senate Bill S2440. Available at:
https://www.nysenate.gov/legislation/bills/2019/52440
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Vatican summit on young people.”# Three months into a state investigation
of child sexual abuse by Roman Catholic clergy, Illinois Attorney General
Lisa Madigan in November 2018 said that the number of violators "is more
extensive than the Church previously has disclosed to the public."# In
August 2018, Missouri Attorney General Josh Hawley launched “an
investigation into sex crimes within the Roman Catholic Church, adding that
the Archdiocese of St. Louis had offered to open its files to his office;”
thereafter St. Louis Archbishop Robert Carlson promised Hawley’s office
would have “unfettered” access to archdiocese records.® Some 33 priests
and religious brothers would be identified with credible allegations of
sexual abuse in the Diocese of Jefferson City, MO, for which Bishop W
Shawn McKnight would apologize including for “the incomplete
transparency we have lived under by not making all their names public.”#
Nebraska’s Attorney General requesting Nebraska’'s bishops for records of
allegations and investigations dating back to January 1, 1978, covering
reports of sexual exploitation, including child pornography. The New
Mexico Attorney General’s Office is “seeking all documents related to
potential abuse by priests and other clergy from all Catholic dioceses — Santa
Fe, Gallup and Las Cruces —in New Mexico.”* New Jersey Attorney General
Gurbir Grewal established a task force in September 2018 to begin a similar
investigation into the state’s four dioceses,* with the first priest arrested and
charged with multiple counts of sexual assault of a child in January
2019.4The Archdiocese of Oklahoma City planned to review the files of
every priest who had served since 1960 for "credible allegations of child
sexual abuse (that) were reported, substantiated, prosecuted or admitted to,"

41 Crux Staff, Bridgeport Prelate Says Accountability Key for Bishops” Fall Summit (2018),
https://cruxnow.com/synod-of-bishops-on-youth/2018/10/23/bridgeport-prelate-says-accountability-
key-for-bishops-fall-summit/ (last visited 26 Jul. 2019).

42 Chuck Goudie, Barb Markoff, Christine Tressel and Ross Weidner, AG Madigan: There Are More
Abusive Priests Than Dioceses Disclosed (2018), https://abc7chicago.com/ag-madigan-there-are-
more-abusive-priests-than-dioceses-disclosed/4788991/ (last visited 26 Jul. 2019).

43 Jack Suntrup and Nassim Benchaabane, Missouri Attorney General Josh Hawley Launches
Investigation into Clergy Sex Crimes (2018), https://www.stltoday.com/news/local/crime-and-
courts/missouri-attorney-general-josh-hawley-launches-investigation-into-clergy-
sex/article_55724a79-aad4f-5cc3-b4f8-67e6d7b03c1f.html (last visited 26 Jul. 2019).

4 Diana Stancy Correll, 33 Priests, Religious Brothers Identified in Missouri Diocese Sex Abuse
Investigation (2018), https://www.washingtonexaminer.com/news/33-priests-religious-brothers-
identified-in-missouri-diocese-sex-abuse-investigation (last visited 26 Jul. 2019).
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Journal (2018), https://www.abqgjournal.com/1217199/nmag-requests-documents-on-potential-abuse-
from-all-nm-dioceses.html (last visited 26 Jul. 2019).
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its leaders announced in late August.® In Wyoming, the Cheyenne Police
department said it has “reopened an investigation into sex abuse allegations
against an unnamed church official, stemming from his time in the diocese
from the 1970s through the 1990s.”# Most recently in March 2019, the West
Virginia Attorney General filed a civil lawsuit against the state’s Wheeling-
Charleston Diocese and retired bishop Michael J. Bransfield alleging that
“they knowingly employed pedophiles and failed to conduct adequate
background checks on those working at the diocese’s schools and camps.”*

The most notorious ongoing investigation of late was marked by a
recently released Pennsylvania Grand Jury report; ® the 1,400-page
document, compiled over two years, implicated 300 priests in the sex abuse
of over 1,000 minors across six of the state’s eight dioceses (Philadelphia and
Altoona—Johnstown, were the subject of previous investigations).® That
Pennsylvania grand jury recommended eliminating the statute of limitations
entirely for future cases.”® Already netting a guilty plea post Grand Jury
report, “David Poulson, who was a priest in Pennsylvania's Diocese of Erie
for four decades until this year, pleaded guilty in a court in Brookville to
corruption of minors* and endangering the welfare of children,® both third-
degree felonies,” according to Attorney General Josh Shapiro's office.%
Specifically, “Poulson assaulted one boy multiple times and attempted to
sexually assault another boy,” Shapiro said in the release.””

Since the Gauthe case of the mid-1980s, the sophistication of investigation,
and vigor in prosecution have both increased, and the public has become

48 Pilar Melendez, The 10 States Actually Investigating Clergy Sexual Abuse After Pennsylvania’s
Horrifying Report (2018), https://www.thedailybeast.com/the-10-states-actually-investigating-clergy-
sexual-abuse-after-pennsylvanias-horrifying-report (last visited 26 Jul. 2019).

4 Ray Sanchez, Rosa Flores, Meridith Edwards and Kevin Conlon, Police Reopen Sex Abuse
Investigation of Former Wyoming Bishop (2018), https://www.cnn.com/2018/08/23/us/wyoming-
bishop-sex-abuse-investigation/index.html?no-st=1545200698 (last visited 26 Jul. 2019).

30 State of West Virginia ex. Rel Patrick Morresey v. Diocese of Wheeling-Charleston and Michael J.
Bransfield (2019), Circuit Court of Wood County,
https://ago.wv.gov/Documents/Diocese%20complaint.PDF, cited with authority in Claire Hansen,
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https://www.usnews.com/news/national-news/articles/2019-03-19/west-virginia-sues-catholic-
church-for-covering-up-sex-abuse (last visited 26 Jul. 2019).

31 Office of the Attorney General, Commonwealth of Pennsylvania, Pennsylvania Diocese Victims
Report (2018), https://www.attorneygeneral.gov/report/ (last visited 26 Jul. 2019).

32 Tara Burton, The Decades-Long Catholic Priest Child Sex Abuse Crisis (2018),
https://www.vox.com/2018/9/4/17767744/catholic-child-clerical -sex-abuse-priest-pope-francis-crisis-
explained (last visited 26 Jul. 2019).

33 Smith, supra note 39.

34 Pennsylvania Statutes, 18 Pa.C.S.A. Crimes and Offenses § 6301. Available at:
https://codes.findlaw.com/pa/title-18-pacsa-crimes-and-offenses/pa-csa-sect-18-6301.html

35 Pennsylvania Statutes, 18 Pa.C.S.A. Crimes and Offenses § 4304. Available at:
https://codes.findlaw.com/pa/title-18-pacsa-crimes-and-offenses/pa-csa-sect-18-4304.html.

36 Sheena Jones and Jason Hanna, Priest Accused of Child Sexual Abuse in Grand Jury Report Pleads
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much more aware of such investigations and prosecutions in equal measures
because of media attention and prosecutorial trial publicity, if not
transparency of church officials and dioceses.

IIL. Prosecuting The Church as a Racketeer Influenced

and Corrupt Organization?

Aside from victims pursuing civil suits and statue authorities undertaking
criminal prosecutions against clergy under state civil and criminal statutes,
another emergent remedy merits an in-depth discussion. The federal
Racketeering Influenced and Corrupt Organizations (RICO) law, 18 U.S.C.
§§ 1961-1968,°® was passed in 1970 in what has been described as the
"ultimate hit man" in mob prosecutions; prior to RICO, prosecutors could
only try mob-related criminals individually. Given its present breadth,
governmental and civil parties use RICO regarding prosecution of all
individuals in a corrupt organization of both legal and illegal enterprises.”
The statute requires proving that an “enterprise” engaged in a “pattern of
racketeering activity” in violation of federal criminal laws over a substantial
period.® In conjunction with federal fraud statutes, even business disputes
may be styled as RICO cases, alleging crimes to engage in a “scheme or
artifice to defraud."®!

This is a significant remedy because unlike most criminal statutes, “RICO
contains a civil component that allows it to be used to turn ordinary business
disputes that would be filed in state courts into federal cases [and] proving a
violation results in the award of triple damages plus attorney’s fees, so
plaintiffs have an incentive to look for ways to turn their grievances into a
RICO suit.”*?

Several authors have claimed that the federal RICO statutes are ill-
equipped to reach the sexual misconduct of a clergyperson in regard to a
parishioner or congregant, given the elements of proof required compared to
the organizational hierarchy and composition of parishes, dioceses and
archdioceses, and must include proof of an “enterprise,” and predicate acts
in a “pattern of racketeering activity.” ® One such critic found U.S.
bankruptcy law more suitable for American dioceses, as “[u]nlike RICO, the
point of bankruptcy law is not to destroy the organization filing for
bankruptcy, but to allow for it to make a fresh start after paying its debts as
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39 Ihid.

60 Peter J. Henning, RICO Lawsuits Are Tempting, But Tread Lightly (2018),
https://www.nytimes.com/2018/01/16/business/dealbook/harvey-weinstein-rico.html (last visited 26
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best it can.”¢

There is precedent, however that goes contrary to this criticism and
supportive of applying RICO against American dioceses. Specifically,
Miskovsky v. State was an Oklahoma case from 2001 for a state court RICO
prosecution involving a distinctive set of facts involving racketeering by use
of a law practice to engage in criminal sexual behavior.®® This prosecution
relied upon a parallel development to the Federal RICO statutes, beginning
in 1972, with the enactment of RICO-based statutes by 33 states, the
Commonwealth of Puerto Rico and the Territory of the United States Virgin
Islands.® Ten states and the U.S Virgin Islands have RICO statutes that
include sex crimes against children as predicate acts,®” and eight states and
the U.S Virgin Islands allow recovery and/or alternative bases for criminal
fines for criminal based on personal injury.® The legal scholar Laura Russell
has noted that, in pursuing liability for the Church and its decision-makers,

For those states that do not have RICO statutes or those whose RICO
statutes are inadequate, prosecutors could possibly utilize alternative theories
of criminal liability, including reckless endangerment and hindering
prosecution. Finally, prosecutors could rely on the master-servant relationship
between the predatory priests and their bishop, cardinal, and/or archdiocese to
pursue criminal charges against the employer or supervisor for the criminal
acts committed by the predatory priests.®

One of the earliest attempts to apply the RICO statute to US. clergy abuse
was the lawsuit against Cardinal Roger M. Mahony in 2002, with allegations
that Mahony protected abusive priests as head of the archdiocese, a pattern
of behavior that constitutes a criminal enterprise under California and U.S.
Federal law.” According to documents released in 2013, “as part of a nearly
$650 million settlement the L.A. archdioceses paid to over 500 victims we
learned that Mahony aided and abetted pedophile, child abusive priests for

64 Cathleen Kaveny, Not The Mafia — Why The Rico Does Not Apply to The Church (2019),
https://www.commonwealmagazine.org/not-mafia (last visited 26 Jul. 2019).

65 Miskovsky v. State, 31 P.3d 1054, 1059 (Okla. Crim. App. 2001). Miskovsky, “an Oklahoma City
lawyer, was charged with racketeering by using his law practice to engage in criminal sexual
behavior with both adult female clients and children of clients from 1976 through 1996. He was also
charged with attempting, through a former law partner, to get an important witness for the State to
change her story before his trial in 1999.”

8 John E. Floyd, Introduction: RICO State by State: A Guide to Litigation Under the State
Racketeering Statutes (2017), https://www.americanbar.org/groups/gpsolo/ (last visited 26 Jul. 2019).
87 Laura Russell, Pursuing Criminal Liability for the Church and Iis Decision Makers for Their Role
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years.””t On the day the first of more than 500 clergy abuse cases was
scheduled for jury selection, the archdiocese and its insurers were set to pay
an average of $1.2 million to $1.3 million per person.”

In a subsequent, 2004 case, former seminarian Philip Hower filed a RICO
suit against lawsuit against the Dioceses of Tucson, Harrisburg, Columbus,
and others, as well as against a number of prominent bishops, including
Keeler and Kicanas.” The litigant alleged that his ordination was blocked
because he had blown the whistle on activities of certain corrupt clergy; the
case settled with the defendants not admitting wrongdoing and the terms
not disclosed (typical of a civil settlement).”

As this article was being written, clergy sex abuse victims filed a
bellwether pair of national lawsuits against the U.S. Catholic Church. The
class action suit names the Holy See as the defendant in one suit, and the
USCCB in the other.” As related by initial reports, the lawsuits filed
November 12, 2018 in the District of Columbia demanded that the church
produce the names of all accused sex offenders listed in the church’s secret
archives nationwide, and also seek “financial damages for assault, gross
negligence, emotional distress and wrongful death, for the families of those
who committed suicide after being abused by a priest or other Catholic
officia.” "¢ That, 1is, remedies sought are: actual, consequential,
compensatory, economic, punitive and RICO treble damages, along with
declaratory and injunctive relief and legal fees.”” These suits accuse the
Church of “cheating and defrauding Plaintiffs and Class members out of
their childhood, youth, innocence, virginity, families, jobs, finances, assets —
in short, their lives.””® There is no way to predict the outcome, although the
journalist Tom Jackman notes “the Holy See has successfully avoided
liability in the United States by claiming it did not have direct authority over
priests,” but that may well be affected by a letter from the Congregation of
Bishops in Rome to stop the U.S. bishops’ meeting at their national

"I Protesters Demand Criminal Investigation, Resignation of Ex-LA Archbishop Roger Mahony,
(2018), http://cbslocal.com/2018/09/17/protesters-demand-criminal -investigation-resignation-of-ex-
la-archbishop-roger-mahony/ (last visited 26 Jul. 2019).

2 Gillian Flaccus, L.A. Archdiocese Agrees to $600 Million Abuse Settlement (2007),
http://www.washingtonpost.com/wp-dyn/content/article/2007/07/14/ AR2007071400968.html (last
visited 26 Jul. 2019).

3 Matt Abbott, Settlement Reached in Church Rico Case (2005), http://www.bishop-
accountability.org/mews2005_07_12/2005_09_05_Abbott_SettlementReached.htm (last visited 26
Jul. 2019).
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> Tom Jackman, U.S. Catholic Church Hit with Two National Lawsuits by Sex-Abuse Victims,
(2018), https://www.washingtonpost.com/crime-law/2018/11/15/us-catholic-church-hit-with-two-
national-lawsuits-by-sex-abuse-victims/?utm_term=.d2cbd70e2574I (last visited 26 Jul. 2019).
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conference in Baltimore to address the issue.” Nevertheless, the U.S. bishops
continued to define their response to sexual abuse despite that call for
delay.® Opining on the bishops” potential liability, Jackman quoted Mitchell
A. Toups, one of the lead attorneys in the class-action case, saying “If that’s
not command responsibility, I don’t know what is.”8!

Aside from these RICO actions, and nearly the same time, a Pittsburgh
class action lawsuit was filed by Carlson Lynch of Pittsburgh, Berger
Montague of Philadelphia and Nye Peabody of California for injunctive
relief — “specifically, an admission that the Catholic Church covered up what
was going on for years and the release of the records it has maintained.”?
Reportage indicates

The lawsuit was filed against all eight Roman Catholic dioceses in
Pennsylvania: Allentown, Altoona-Johnstown, Erie, Greensburg, Harrisburg,
Philadelphia, Pittsburgh and Scranton — along with each Diocese’s bishops:
Alfred Andrew Schert, Mark Leonard Bartchak, Lawrence T. Persico, Edward
C. Malesic, Ronald William Gainer, Charles Joseph Chaput, David Zubik and
Joseph Bambera, respectively.s

As another, innovative, alternative means of liability being pursued,
lawyer Jetf Anderson in Minnesota filed a federal lawsuit on behalf of six
sexual abuse survivors against the USCCB under the “maintenance of a
public hazard” or nuisance doctrine.® This lawsuit also seeks injunctive
relief, that being “disclosure of identity of all offenders and their histories
known only to the Bishops who continue to keep this information secret.”*
At a press conference organized by Anderson, a “Minnesota survivor ...
explain[ed] how the same legal theory was used to excavate information on
known offenders, including the offender who sexually abused him, and how
this excavation needs to happen across the country through this lawsuit.”
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https:/freligionnews.com/2018/11/12/vatican-instructs-u-s-bishops-to-halt-voting-on-sex-abuse-
measures/ (last visited 26 Jul. 2019). See also Doe v. Holy See, 557 F3d 1066 (9™ Cir. 2009), ruling
that the Holy See cannot be held liable because of no relationship of employment in the case.
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In sum, traditional individual prosecutions for crimes, RICO cases
pursuing hierarchical, leadership liability, injunctive relief, and “public
nuisance” cases are means by which clergy individually and collectively are
being called to task and being held accountable for past abuses.

I'V. Restorative Justice as Future Component of

Remediating Cleric Sexual Abuse
The worldwide association for restorative practitioners, Restorative
Practices International (RPI), defines restorative justice as an approach to
problem solving that is based around three basic concepts:

That when crime (or wrongdoing) occurs, the focus is on the harm that has
been domne to people and relationships;

When harm has been done, it creates obligations and liabilities; and

The way forward involves wrongdoers, victims and the community in
efforts to heal the harm and put things right.¥

The practice of restorative justice emerged in the late 1970’s and 1980’s in
various countries as a way of dealing constructively with wrongdoing and
violations of social trust.®® In particular, restorative justice has been a part of
so-called “restorative peacebuilding, and explores its implications for the
work of the United Nations Peacebuilding Commission (Commission) and
post-conflict societies.”

The Australian criminologist John Braithwaite defines restorative justice
as

A process where all stakeholders affected by an injustice have an
opportunity to discuss how they have been affected by the injustice and to
decide what should be done to repair the harm. With crime, restorative justice
is about the idea that because crime hurts, justice should heal. It follows that
conversations with those who have been hurt and with those who have
inflicted the harm must be central to the process.®

As early as 2000, the USCCB made a statement on Responsibility,
Rehabilitation, and Restoration: A Catholic Perspective on Crime and

87 Restorative Practices International, What is Restorative Justice? (2018),
https://www.google.com/search 7q=Zehr+Mika+restorative+Justice&ie=utf-8&oe=utf-
8&client=firefox-b-1-ab_(last visited 26 Jul. 2019).
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abuse-scandals?utm_source=Newsletters&utm_campaign=7715feadd2-
DEC_10_ISSUE_NO_TRIAL_2018_12_14&utm_medium=email&utm_term=0_0fe8ed70be-
7715feadd2-58767397 (last visited 26 Jul. 2019).
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Criminal Justice.” In that statement, the USCCB sought to assess how the
criminal justice system “can become less retributive and more restorative,”
inasmuch as “[a] Catholic approach leads us to encourage models of
restorative justice that seek to address crime in terms of the harm done to
victims and communities, not simply as a violation of law.”** The USCCB
also “[e]ncourag|ed] innovative programs of restorative justice that provide
the opportunity for mediation between victims and offenders and offer
restitution for crimes committed.”?

A notable innovator and champion for such restorative has been former
Wisconsin Supreme Court Justice Janine P. Geske, an emeritus distinguished
professor of law at Marquette University Law School, renowned for her
expertise in alternative dispute resolution and restorative justice, and
founder of the Restorative Justice Initiative (RJI) at Marquette.”® She has run
restorative justice programs in state prisons in Wisconsin, and brought about
neighborhood healing through restorative justice.*

As a progression of that work, Professor Geske adapted restorative justice
practices to counteract the “ripple effect of the harm caused by the clergy
abuse scandal” and “how we should explore utilizing restorative justice to
address the damage of this scandal on Catholics and Catholic institutions.”®
for use in the context of clerical sexual abuse. She has been integral to
restorative practices in the Archdiocese of St. Paul and Minneapolis, under a
$210 million settlement reached in the bankruptcy of the St. Paul-
Minneapolis Archdiocese, what attorneys for more than 400 survivors of
clergy sexual abuse are calling the "largest settlement ever reached in a
Catholic bankruptcy case." * The settlement agreement required the
archdiocese to hold a one-day conference on restorative justice and
reconciliation within 18 months of the settling its bankruptcy;” in late April,
2018 Geske conducted two parish "healing circle" sessions.”
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Rather than having such measures imposed by court order, the preferable
approach to restorative justice would be for clergy leadership to assume
responsibility in the face of terrible damage done to the church and
proactively implement same.?” As part of ongoing Marquette RJI efforts,
Bishop Cupich has called such restorative justice a "much-needed effort to
bring healing in what is a historically challenging but also decisive moment
for our church."®

Conclusion
Saint Pope John Paul II presciently opined in July 9, 2000 that:

We are still a long way from the time when our conscience can be certain of
having done everything possible to prevent crime and to control it effectively
so that it no longer does harm and, at the same time, to offer to those who
commit crimes a way of redeeming themselves and making a positive return to
society. If all those in some way involved in the problem tried to ... develop this
line of thought, perhaps humanity as a whole could take a great step forward
in creating a more serene and peaceful society. ™"

Notwithstanding this prescience, it is not entirely clear that “Pope John
Paul understood the ‘cancer” of clergy sexual abuse immediately,” according
to former Vatican spokesman Joaquin Navarro-Valls. 1> Responding to
questions at a briefing on John Paul II's time leading the Catholic church
from 1978 to 2005; Navarro-Valls conceded: “I don't think anyone did.” %

Sexual predators knew, victims knew, but at various junctures the public
and law enforcement investigators faced a nearly insurmountable challenge
to transparency and accountability, especially in the United States regarding
clergy sexual abuse. At the time of this writing, “facing aggressive
investigations into sex abuse scandals, Catholic dioceses around the country
are releasing their own list of accused priests,”'** most notably a letter from
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the Diocese of Syracuse accompanying a list of priests credibly accused of
sexual abuse.'®

This article outlined the history of cleric sexual abuse from 1950 through
contemporary times, and surveyed past civil and criminal prosecutions of
Roman Catholic sexual abuse cases. Contemporary theories of criminal
liability may be either an alternative to — or an adjunct with — civil tort
lawsuits, and injunctive relief is increasingly sought to investigate as well as
to deter future abuse. Time will tell the impact of ongoing state and federal
RICO Act prosecutions not just on perpetrators but also clerics and Church
decision-makers remaining in active ministry. Restorative justice, forums for
listening and sharing, through stories and prayer, may well offer the most
opportunity for fostering healing and reconciliation within the bounds of the
law yet not directly involving courts or legal processes. Restorative justice
strongly shines the light of the Gospel on this scourge, where agents of such
justice are mindful of the words of the Apostle Paul, in his Second Epistle to
the Corinthians that “[a]ll this is from God, who reconciled us to himself
through Christ and gave us the ministry of reconciliation.” Remediative and
restorative measures outside the courts must augment legal remedies within
halls of justice for multifaceted and effective means to address the past and
ongoing criminal and civil law and public health crises arising from cleric
sexual abuse, and to help prevent future abuses from taking place.

195 Roman Catholic Diocese of Syracuse (2018),
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Nurana Mammadova”

LEGAL BINDINGNESS OF SECURITY COUNCIL
RESOLUTIONS: “SECURITY COUNCIL
RESOLUTION 853 (1993)”

Abstract

Keeping peace is one of the notable duties of the Security Council of United Nations.
Security Council fulfills this duty with direct intervention to the conflicts breaching peace,
with the adoption of decisions or recommendations concerning such conflicts. One of such
conflicts has occurred between the Republic of Azerbaijan and the Republic of Armenia at
the end of 1980’s and the beginning of 1990’s. Security Council has adopted 4 resolutions
concerning this conflict in 1993, and these resolutions have not been enforced yet. That is
why, it is important to define, in the international law, their binding or non-binding
character for their enforcement. In this article, the conditions for the legal bindingness of
the resolutions of Security Council (hereinafter referred to as “SCR”) and their appearance
or non-appearance in the SCR 853 onn Nagorno-Karabakh were analyzed.

Amnnotasiya

Birlasmis Millatlor Taskilatumn Toahlijkasizlik Surasumn digqatalayiq vazifalorindan biri
siilhiin qorunmasidir. Tahliikasizlik Surast bu vazifasini siilh sleyhina olan miinagisalara
birbasa miidaxila, hamin miinagisalarla bagl gorar va tovsiyalor gabul etmoak va s. yollarla
yerina yetirir. Siilh dleyhina olan belo miinagisalordon biri 1990-c1 illarin svvalinda
Azarbaycan Respublikast va Ermonistan Respublikast arasimda bas vermisdir. Bu
miinagqisa ila bagl Tahliikasizlik Surast 1993-cii ilda 4 gatnama qobul etmis, lakin bu giina
gadar bu qatnamoalar yerina yetirilmamisdir. Buna g6ra da beynalxalg hiiquq sferasinda bu
gatnamoalarin macburi yoxsa qeyri-macburi xarakterli olmasimn miiayyanlasdirilmasi
onlarin hayata kecirilmasi iiciin boyiik shamiyyat dasupr. Bu moaqgalada Tohliikasizlik
Surast gatnamalarinin macburiliyinin sartlori va hamin sartlorin Tohliikasizlik Surasmn
Daglq Qarabagla bagl 853 sayli qatnamasinda aks olunub-olunmamast arasdirimigdir.
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Introduction

s a result of the purposeful aggression policy of Armenia in the
period of 1990-1992, the Nagorno-Karabakh region (according to the

administrative territorial division of Azerbaijan until 1991, this area
included the districts of Shusha, Khojavand, Askeran, Hadrut, Aghdere and
Khankandji) being inseparable part of Azerbaijan, total area of which is 4,400
square kilometers was occupied.! Although this conflict has other historical
aspects, it has begun with the obvious claims of Armenians to the territory
of the Republic of Azerbaijan in 1988 and the first victims of this conflict
were two Azerbaijani young persons killed by Armenians near the town of
Askeran on 22 February 1988, because of their peaceful demonstration
against the decision of the regional soviet of Nagorno-Karabakh
Autonomous Oblast (hereinafter referred to as NKAO) ( NKAO was
established in 1923 by USSR in Nagorno-Karabakh that was previously and
historically the territory of the Republic of Azerbaijan).?

After this beginning point of the conflict, from the perspective of law, the
following main events happened: 1) on 1 December 1989 Supreme Soviet of
Armenian SSR had adopted a decision on the unification of Armenian SSR
and Nagorno-Karabakh; 2) on 10 January 1990 the Presidium of Supreme
Soviet of USSR had adopted a decision on the non-compliance of the above
mentioned decision of the Supreme Soviet of Armenian SSR with the
Constitution of USSR, because the unification of the Nagorno-Karabakh
which is the territory of the Azerbaijan SSR without the consent of
Azerbaijan SSR was unlawful; 3) on 18 October 1991 the Republic of
Azerbaijan declared its independence; 4) and on 26 November 1991 the
Supreme Soviet of the Republic of Azerbaijan adopted a law on the
cancellation of NKAO.?

As the Republic of Azerbaijan declared its independence, the territories
that belonged to it before the establishment of USSR had to be considered
the territory of independent Republic of Azerbaijan based on principle of
“uti-possidetis”. Accordingly, Nagorno-Karabakh was the territory of the
Republic of Azerbaijan before the establishment of USSR and that is why it
had to belong to the Republic of Azerbaijan. However, the Republic of
Armenia had separatist intentions about the Nagorno-Karabakh region of
the Republic of Azerbaijan. So, the conflict began to grow, and as a result,
the territories of the Republic of Azerbaijan, namely, “on 26th of December
1991 Khankandi, on 26th of February 1992 Khojaly, on 8th of May 1992
Shusha, on 2nd of October 1992 Khojavand, on 17th of June 1993 Aghdere

! Amir Aliyev, Azerbaijan in the Target of International Crimes: Legal Analysis, 44 (2018).

2 Cabinet of Ministers of the Republic of Azerbaijan, https://cabmin.gov.az/az/page/69/ (last visited
13 Apr. 2019).

3 Ibid.
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were occupied. In addition, seven adjacent districts of Nagorno-Karabakh —
Lachin, (18.05.1992), Kalbajar (02.04.1993), Aghdam (23.07.1993), Fuzuli
(23.08.1993), Jabrayil (23.08.1993), Gubadly (31.08.1993 ), Zangilan
(29.10.1993) were completely or mostly occupied by Armenians.”*

United Nations Security Council (hereinafter - SC) has adopted 4
resolutions, namely Resolution 822 (30 April 1993), Resolution 853 (29 July
1993), Resolution 874 (14 October 1993) and Resolution 884 (12 November
1993) concerning these occupied territories of the Republic of Azerbaijan.
Even though these resolutions were adopted in 1993, today is 2019 and 26
years has passed from their adoption, they still remain non-realized. That is
why, thousands of victims of this conflict are still living beyond their
childbirth homes and they cannot go to their homeland. This issue — the
violation of rights of thousands of people makes the determination of the
legal bindingness or non-bindingness of SCR on Nagorno-Karabakh
necessary and essential. This article will address only one of these 4
resolutions — Resolution 853 of SC on Nagorno-Karabakh.

The SCR can be binding or non-binding.® That is why, the main goal of
this article is the determination of legal bindingness or non-bindigness of the
above-mentioned resolution for its realization. For the determination of such
an issue, this article will firstly define the conditions for binding force of SCR
and then will analyze each of these conditions separately in relation to SCR
853 on Nagorno-Karabakh.

Conditions for the bindingness of SCR, and how
these conditions are provided in the SCR 853?

The primary responsibility of the SC is the maintenance of international
peace and security.® The Charter of UN indicates that when SC makes a
decision on the restoration or maintenance of the international peace and
security, the members of the United Nations must carry out these decisions
of the SC.” In other words, unlike recommendations of the SC, its decisions
are binding upon all the members of UN.? It means, if the resolutions of SC
on Nagorno-Karabakh have decision character, they are binding and must
be realized obligatorily, but if they are of recommendation nature, they are
not binding and they may be realized or not.

In the international law, the conditions for bindingness of SCR are not
clearly defined by the articles or norms of international legal acts. However,
such conditions can be defined on the base of the analysis of the Charter of

4 Aliyev, supra note 1, 44-45.

3 Marko Divac Oberg, The Legal Effects of Resolutions of the UN Security Council and General
Assembly in the Jurisprudence of the ICJ, 5 European Journal of International Law 879, 880 (2005).
6 Malcolm N. Shaw, International Law, 1206 (6th ed. 2008).

7 UN Charter, art. 25 (1945).

8 Shaw, supra note 6, 1208.
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UN, the decisions and advisory opinions of International Court of Justice
(hereinafter referred to as IC]), existing practice etc.

After analyzing the three above-mentioned sources — Charter of UN; the
decisions and advisory opinions of ICJ; and existing practice, the following
conditions can be defined for the bindingness of SCR:

1) Existence of any threat to the peace, breach of the peace, or act of

aggression;

2) The language of the resolution.

Apart from these conditions, there is also one practical aspect which is
about the inclusion of the sentence like “Acting under Chapter VII of UN
Charter” to the operative paragraphs of the resolution. Detailed examination
of the conditions and this practical aspect will define the binding or non-
binding character of Resolution 853. That is why, firstly what they mean and
secondly whether or not they appear in the SCR on Nagorno-Karabakh will
be analyzed in the sections below.

A. Breach of Peace

This condition comes from the Article 24 of the Charter of UN, which says
that maintenance of international peace and security is the primary
responsibility of the SC. This means that if there is a threat or danger to the
maintenance of peace, or the peace has already been breached, the SC has to
take certain measures for the prevention of such a threat to the maintenance
of peace or for the restoration of the already breached peace. That is why, for
the determination of the bindingness of the SCR on Nagorno-Karabakh,
firstly, the existence of such a threat to the maintenance of peace or such a
breach of peace should be defined.

Before defining the above mentioned issues in the Nagorno-Karabakh
conflict, it has to be noted that Resolution 853 has reaffirmed the Resolution
822 of SC on Nagorno-Karabakh, and in that resolution, the aggressor or
invading party is defined as “local Armenian forces”,” however, it has to be
the Republic of Armenia. This issue will be analyzed in the following section
clearly.

The territorial problem between Republic of Armenia and Azerbaijan
Republic has historically existed and reached its peak point in 1990’s.
Accordingly, Resolution 853 was adopted in 1993 — the time of 1990’s
conflict. As to the information of the State Committee for Affairs of Refugees
and Internally Displaced Persons of the Republic of Azerbaijan, during
1990’s,

Armenian military agqression has caused occupation of 17 thousand km? of

the most fertile land, destruction of 900 settlements, 150 000 houses, 7000

public buildings, 693 schools, 855 kindergartens, 695 medical institutions,

® Security Council Resolution 822, para. 4 (1993).
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927 libraries, 44 temples, 9 mosques, 473 historical monuments, palaces and
museums, 40 000 museum specimens, 6000 industrial and agricultural
enterprises, 2670 km highways, 160 bridges, 2300 km water communications,
2000 km gas communications, 15 000 km power lines, 280 000 hectare forests,
1 000 000 hectare lands suitable for agriculture and 1 200 km irrigation
systems of the Republic of Azerbaijan. As a result of military aggression by
Armenia, 20 thousand Azerbaijanis were killed, 100 thousand people were
wounded, 50 thousand people got injuries of various degrees and became
disabled and 4011 people got lost. Armenian aggressors have destroyed with
special brutality cultural objects that form Azerbaijani cultural heritage in the
occupied territories. In these territories they have plundered and burnt 12
museums and 6 picture galleries, 9 palaces of historical importance.’

In Resolution 853, it has clearly noted such a breach of peace stating in the
Preambula of the resolution that “Concerned that this situation continues to
endanger peace and security in the region”. As a neutral party, such a note
of the SC in the Preambula affirms that the peace and security was
endangered by the reason of this conflict.

So, the first criteria for the bindingness of the resolutions of SC exists in
Resolution 853 on Nagorno-Karabakh.

B. Language of SCR

The base of this condition is the Advisory Opinion on Namibia of ICJ." In
this opinion, ICJ has noted that the language of a resolution of the SC should
be carefully analyzed before a conclusion can be made as to its binding effect
and for the exercise of Article 25 of UN Charter, the terms of the resolution
to be interpreted, the discussions leading to it, the Charter provisions
invoked and, in general, all circumstances that might assist in determining
the legal consequences of the SCR should be taken into consideration.!? That
is why, in this criteria of the bindingness, the language of the SCR on
Nagorno-Karabakh will be analyzed.

The first issue concerning the language of this resolution is the use of
“local Armenian forces” wording in the Resolution 822 which was
reaffirmed by the Resolution 853. In that resolution, the invading party is
defined as these local Armenian forces of the Nagorno-Karabakh, but in fact
it has to be the Republic of Armenia, because of the reasons explained
below.

19 State Committee for Affairs of Refugees and Internally Displaced Persons of The Republic of
Azerbaijan, http://www.qmkdk.gov.az/en/pages/15.html (last visited 20 Mar. 2019).

1 Advisory Opinion Concerning Legal Consequences for States of the Continued Presence of South
Africa in Namibia (South West Africa) Notwithstanding Security Council Resolution 276,
International Court of Justice, para. 114 (1971).

12 Ibid.
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First of all, as it was noted in the “Breach of Peace” criteria, there was a
huge damage to the Azerbaijan Republic as a result of this conflict, which in
no way could be made by only the local forces of Nagorno-Karabakh. They
were not militarily capable to do such a violence. Accordingly, in his report
concerning the Nagorno-Karabakh conflict, David Atkinson - a member of
the Parliamentary Assembly of the Council of Europe (hereinafter - PACE), a
rapporteur on the Karabakh conflict for the PACE has noted:

This report concerns the armed conflict between Armenians and Azerbaijanis
over the Nagorno-Karabakh region and its surrounding districts which are under
the occupation of Armenian forces.’> According to the information given to me,
Armenians from Armenia had participated in the armed fighting over the Nagorno-
Karabakh region besides local Armenians from within Azerbaijan. Today, Armenia
has soldiers stationed in the Nagorno-Karabakh region and the surrounding
districts, people in the region have passports of Armenia, and the Armenian
government transfers large budgetary resources to this area.™

After this report, in the resolution 1416 PACE has noted that:
Considerable parts of the territory of Azerbaijan are still occupied by

Armenian forces, and separatist forces are still in control of the Nagorno-
Karabakh region.’

This is the fact of the recognition of the occupation of Nagorno-Karabakh
by the Republic of Armenia in the level of Council of Europe. In addition to
the above mentioned sentence, the Assembly has also reaffirmed the
followings in that resolution: 1) secession of a regional territory from a state
may only be achieved through a lawful and peaceful process based on the
democratic support of the inhabitants of such territory but not in the wake of
an armed conflict leading to ethnic expulsion and the de facto annexation of
such territory to another state; 2) the occupation of foreign territory by a
member state constitutes a grave violation of that state’s obligations as a
member of the Council of Europe; 3) it also reaffirmed the right of displaced
persons from the area of conflict to return to their homes safely and with
dignity.1®

There are also other facts defined by neutral parties that determines the
personality of the occupier. For example, the International Crisis Group
(hereinafter - ICG), which is a non-governmental and non-profit organization
whose aim is the preventing war and shaping peace, has prepared the
Europe Report No. 166, called “Nagorno-Karabakh: Viewing the conflict

13 Explanatory Memorandum of the Report on the topic “The Conflict over the Nagorno-Karabakh
region dealt with by the OSCE Minsk Conference”, para. 2 (2004).

14 Explanatory memorandum of resolution 1416 of PACE by the Rapporteur, para. 6 (2005).

15 PACE resolution 1416, para. 1 (2005).

18 Id., para. 2 (2005).
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from the ground” in 2005. In this report, firstly it has defined the number of
the members of the military force of the Nagorno-Karabakh and then it has
noted that “based on its population, Nagorno-Karabakh cannot sustain such
a large force without relying on substantial numbers of outsiders; according
to an independent assessment, there are 8,500 Karabakh Armenians in the
army and 10,000 from Armenia.”"”

Here, besides the provision of military personnel, provision of weaponry
and assistance with military training should also be paid attention to. As
ICG has defined,

There is a high degree of integration between the forces of Armenia and
Nagorno-Karabakh. Senior Armenian authorities admit that they give
substantial equipment and weaponry. Nagorno-Karabakh authorities also
acknowledge that Armenian officers assist with training and in providing
specialized skill.’®

This is the another evidence of the very close relations of Nagorno-
Karabakh and the Republic of Armenia in the military issues.

In addition to the above mentioned facts, ICG has also defined that the
economy of Nagorno-Karabakh is closely tied to the Republic of Armenia
and is highly dependent on its financial inputs.'” As the economy is one of
the crucial factors for the existence of any community, such high
dependence of the economy of Nagorno-Karabakh from Armenia means
that it cannot exist without the economic assistance of the Republic of
Armenia.

Another fact is the use of “Urges the Government of the Republic of
Armenia to continue to exert its influence to achieve compliance by the
Armenians of the Nagorno-Karabakh region of the Azerbaijani Republic”
sentence by SC in the operative paragraphs of Resolution 853.% Such a
sentence obviously shows that SC also recognizes influence of the Republic
of Armenia on Nagorno-Karabakh.

So, all of these analyzed facts are the indications of the personality of the
actual occupier — the Republic of Armenia. As it is stated in the Human
Rights Watch (Helsinki report), Armenian military involvement in
Azerbaijan makes Armenia a party to the conflict and makes the war an
international armed conflict, as between the government of Armenia and
Azerbaijan.?!

In the Preambula of the Resolution 853, the SC has reaffirmed the respect
for sovereignty and territorial integrity of all States in the region, also the

7 International Crisis Group, “Nagorno-Karabakh: Viewing The Conflict from The Ground”. Europe
Report No. 166, 9 (2005).

1874, 10 (2005).

19 1., 12 (2005).

20 Security Council Resolution 853, para. 8 (1993).

2! Human Rights Watch/Helsinki, Seven Years of Conflict in Nagorno-Karabakh, 127 (1994).
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inviolability of international borders and the inadmissibility of the use of
force for the acquisition of territory.?? Inclusion of such sentences to the
Preambulas of resolutions shows that SC draws attention to these principles
of international law, which were violated in the related conflict. In early
1990’s, the Republic of Armenia being irrespective to the principles of
international law, broke the borders of Azerbaijan Republic, and used force
for the separation of the Nagorno-Karabakh from Azerbaijan Republic and
acquisition of it to the Republic of Armenia as discussed above. So,
reaffirmation of these principles define precisely the intent of SC for the
adoption of these resolutions, which is the provision of the respect for the
territorial integrity and sovereignty of Azerbaijan Republic.

The SC in its 853 Resolution has noted that it “condemns the seizure of the
district of Aghdam and of all other recently occupied areas of the Azerbaijan
Republic, and further condemns all hostile actions in the region, in
particular, attacks on civilians and bombardments of inhabited areas”.” The
important point in this sentence is that the SC recognizes the seizure and
occupation of Aghdam and other recently occupied territories of the
Azerbaijan Republic and also it affirms that the civilians and inhabited areas
were attacked.

One of the other main issues regarding the “Language Criteria” in this
Resolution is the use of the word “to demand” that importantly affects the
language of the Resolution. In the operative paragraphs of the Resolution
853, SC has noted that it “demands the immediate cessation of all hostilities
and the immediate complete and unconditional withdrawal of the
occupying forces involved from the district of Aghdam and all other
recently occupied areas of the Azerbaijan Republic”.?* In the Cambridge
English Dictionary, the word “to demand” is defined as “to ask for
something forcefully, in a way that shows that you do not expect to be
refused”.” And in the English Oxford Living Dictionary this word is
described as “to ask authoritatively or brusquely”.?® This means that when
SC made this Resolution, it had an exact intent of the realization of the
request of this sentence and it ordered the immediate cessation of all
hostilities and the withdrawal of all occupying forces from the occupied
areas of Azerbaijan Republic.

The analysis of the language of the Resolution 853 of SC shows that this
resolution has a binding character because of the correlated meanings of its
sentences. The SC, firstly, reminds the principles of international law,
condemns the seizure of the territories of the Azerbaijan Republic, and

22 Preambula of SCR 853, para. 8 and 9 (1993).

23 Supra note 21, para. 1.

2 Id., para. 3.

25 Cambridge Dictionary, https://dictionary.cambridge.org/dictionary/english/demand (last visited 30
Mar. 2019).

26 See at https://en.oxforddictionaries.com/definition/demand (last visited 30 Mar. 2019).
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demands the immediate and unconditional withdrawal of all occupying
forces therefrom. So, the second criteria for bindingness of SCR is provided
in the Resolution 853 of the SC on Nagorno-Karabakh.

C. “Acting under Chapter VII of the Charter of UN”

When the resolutions of SC which are accepted by the world community
as the binding ones are analyzed, many of them contains the sentence like
“Acting under Chapter VII of the Charter of UN” in the Preambula.
Concerning the Resolution 853 on Nagorno-Karabakh, it should be noted
that such a sentence was not indicated in its Preambula. However, the ICJ in
its advisory opinion on Namibia notes that:

It has been contended that Article 25 of the Charter applies only to
enforcement measures adopted under Chapter VII of the Charter. It is not
possible to find in the Charter any support for this view. Article 25 is not
confined to decisions in regard to enforcement action but applies to “the
decisions of the Security Council” adopted in accordance with the Charter.”

As it is mentioned above, article 25 of the Charter is about the realization
of the decisions of SC and it definitely demands all the parties of the Charter
to realize these decisions. Non-inclusion of the “Acting under Chapter VII of
the Charter of UN” sentence to the Resolution 853 could make it non-
binding one, but this opinion of ICJ denies such criteria for the bindingness
of SCR. This means that non-inclusion of such a sentence to the resolution
does not affect the bindingness of this resolution and does not make it non-
binding one.

Conclusion

In this article, the conditions for the bindingness of the resolutions of SC
are defined on the base of the Charter of UN (Breach of peace), practice and
the advisory opinion of IC] on Namibia (Language of SCR). The analysis of
the practice and these conditions of bindingness shows that the SCR 853 on
Nagorno-Karabakh can be defined as a binding resolution because of the
following reasons: 1) the military aggression of the Republic of Armenia has
caused the invasion of the Nagorno-Karabakh and 7 adjacent districts
thereof, has caused the death of thousands people and has endangered the
peace; 2) when the language of the resolutions is analyzed the recognition of
the occupation by the SC and the exact intention of SC on the withdrawal of
the armed forces from the occupied territories of the Azerbaijan Republic is
obviously seen; 3) even though the sentence like “Acting under Chapter VII
of the Charter of UN” is not noted in them, the advisory opinion of ICJ states
that bindingness is not only applied to the Chapter VII enforcement actions

27 Supra note 12, para. 113.
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and non-inclusion of such a sentence does not affect the bindingness of the
concerned resolution. This means that the conditions for bindingness of SCR
are provided in the Resolution 853.

The bindingness of this resolution means that it must be realized by
concerned parties of the conflict. Accordingly, the conclusion of this article is
that this resolution has binding character and the parties to the discussed
conflict has to carry out what this resolution demands from them.

At the end of this article, I want to note my two important suggestions
regarding the above analyzed issues. The first suggestion of mine is the
amendment of the “local Armenian forces” wording with the “military
forces of the Republic of Armenia”, because of the facts that are defined in
the “Language of SCR” criteria. Additionally, my second suggestion is the
reconsideration of the Resolution 853 because of the fact that thousands of
people have been made to leave their childbirth areas as a result of this
conflict, and they still cannot go to those places, however, the binding
character of this resolution can be proved by the international community as
this article does, and this binding resolution can make the occupiers
withdraw their forces from Nagorno-Karabakh.
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HANSI MULKI HUOQUQ vo VOZIiFOLOR
ODALOTLI MOHKOMO ARASDIRMASI
HUQUQU iLo QORUNUR?

Amnnotasiya
Bu maqals vatandaslarin hiiqug va azadhglarimin gorunmasumn beynalxalg tacriibasing hasr
olunub. Mogalods Insan hiiquglart va azadhglanmn  miidafiosi hagginda  Avropa
Konvensiyasimn (Bundan sonra — Konvensiya) adalatli mohkamo hiiququndan bohs edon 6-c1
maddasinin  1-ci  hissasinds tasbit edilon “miilki hiiqug va vazifalor” anlayisimin
xarakteristikas: verilir, eloca da hanst pozuntularm hamin maddanin shata dairasine diisdiiyii
izah olunur. Bununla yanas,, bu yazida Avropa Insan Hiiquglan Moahkamasinin mahkamo
tacriibasindan cixis edorak vatondas va doviat arasmnda olan wiinasibatlorin hanst hallarda
Konvensiyanin 6-c1 maddasinin shata dairasina diisdiiyii praktiki misallarla aydinlasdirilir.
Bu moqgaladon Avropa Insan Hiiquglart Mohkomasing sikayat hazirlayanlar, miiraciot
prosedurlarim 8yrananlar va eyni zamanda hiiquq sahasinda tahsil alanlar faydalana bilarlar.

Abstract
In this article, the author discusses the international practices related to the protection of
human and civil rights and fundamental freedoms. The article determines when a person’s
“civil rights and obligations” falls within Article 6 of the Europeann Convention on Human
Rights, and which characteristics should the rights and obligations have to be considered.
Furthermore, the author addresses the case law of the European Court of Human Rights, and
explains when state action determining civil law and obligations falls into Article 6 of the
Convention.

The paper is open source for those individuals who prepare complaints to submit to the
European Court of Human Rights, desire to study appeal procedures and at the same time,

study in the field of law.
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INOEICO. i 251
Giris
onvensiya bir sira birinci nasil hiiquqlar: tanzimlayir. Bunlardan biri
Kda bir ¢ox orizolorin osaslandigi 6-ci maddodir. Avropa Insan
Hiiquglar1 Mahkamasina (Bundan sonra — Mohkama) gondoarilon
miiraciotlor tiglin gobuledilonlik sortlori mioayyon olunmusdur. Orizalor
Konvensiyasinin ~ve  onun ©lave  Protokollarinin  maddslarina
asaslanmadiqda (ratione materie) Mahkoma tarafindon goebuledilmayon hesab
olunur.! Bu sababdon Konvensiyanin miixtalif maddslorinds oks olunan
hiiquglarin shats dairsesinin miioyyon edilmasi boytik shomiyyot dasiyir.
Konvensiyada tosbit olunan hiiquglardan biri do odalstli mahkomsa
aragdirmasi htiququdur.? Bu hiiququn shato dairasi genis vo bir o godor do
aydin olmadigina goéro hom arizagilor, ham da vakillar tiglin ¢atinlik toradir.
Insan hiiquglart ve azadliglarinin miidafissi haqqinda Avropa
Konvensiyanin adalatli mehkems arasdirmas: hiiququndan bshs edan 6-c1
maddasinin 1-ci bandinds geyd olunur ki:

“Hor kas onun miilki hiiquq va vazifolori miiayyon edilorkon ... qanun
asasinda yaradilmis miistaqil va qorazsiz maohkomo vasitasila, aglabatan
miiddatda isinin adalatli va acig arasdiriimas: hiiququna malikdir. Mahkoma
garart agiq elan edilir, lakin demokratik comiyyatda axlaq, ictimai qayda va ya
milli  tohliikasizlik  miilahizalarina  gora, homginin  yetkinlik  yasina
catmayanlarim maraqlar: va ya taraflovin saxsi hayatimun miidafiasi bunu talab
etdikdo  yaxud mahkomonin fikrinca askarliGin adalat miihakimoasinin
maraglarin poza bilacayi xiisusi hallar zaman ciddi zarurat oldugda matbuat
va ictimaiyyat biitiin proses boyu va ya onun bir hissasinda mahkama iclasina
buraxilmaya bilar.”

Konvensiyanin geyd olunan maddoasinin 1-ci hissasindo miihakimo
standartlar1 nozorde tutulmusdur. Bunlar ganun osasinda yaradilmis
miistoqil moahkomo torofindon qorozsiz, aglabatan miiddatds, aqq,
gokismali, toraflorin barabarliyi tomin edilon, ¢atimli, qanunsuz yolla slds
edilmis stibutlardan istifado edilmoyon, osaslandirilmis qgorarla biton,
odalatli mohkomo arasdirmasi prosesi kimi standartlardir. Qeyd olunan
standartlar biitiin hiiquglar tigtin deyil, yalniz “miilki” hiiquq vo vozifolor
baximindan tatbiq olunur. Buna goérs ds, 6-c1t maddenin pozuntusuna istinad
edo bilmak f{igiin pozuldugu iddia edilon hiiququn “miilki” hiiquq
anlayisinin totbiq dairesine diismasi lazimdir. Lakin geyd olunan madds
“miilki hiiquq vo vazifolor”in ohato dairosini 6zilinde oks etdirmir. Bunu
yalniz Mahkomonin gobul etdiyi gorarlardan ¢ixan natico asasinda miioyyon
etmok miimkiin olur. Bu baximdan da bu moagalodo mahkoamonin “mdtilki

! Avropa Insan Hiiquglart Konvensiyasi, mad. 35.3 (1950).
2 Yenp orada, mad. 6.1.
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hiiquq ve wvazifelor” anlayisina muxtar yanasmasindan,® bu anlayisin
torkibine daxil olan hiiquglarin hansi xaraktero malik olmasindan,
votoandaslar arasinda miibahisalordon, dovlst ve vetondas arasinda olan
htiquglarin hansi hallarda 6-c1t maddonin shato dairesino diismasindon bahs
olunur.

I. Mahkameanin “miilki hiiquq ve vezifslar” anlayisina

muxtar yYanasmasi

Mbahkamanin tacriibssinds baxilan islorde o6ziinti mohdudlasdiran va
mohkomso aktivizmi* tofsir tsullarindan istifads edilir. Har bir masalaya
fordi yanagsan mohkoma hom Avropa Surasina {izv dovlstlarin
qanunverciliklorini vo geyd olunan hiliquq pozuntusuna yanasmasini, hom
do Konvensiyanin moagqsadlorini vo isin hallarini nazers alaraq hansi nov
tofsir ilo yanasacagina qorar verir. Mohkomonin verdiyi qorarlar diger
dovlatlar {iglin, hoam ds bu sahade adalstli miihakima isinin neco davam
etdirilmasi tiglin “mayak” rolunu oynayir. Har bir gorara gors lizv dovlatlor
milli ganunvericiliklorini uygunlasdirmali ve eyni hallar tizro digoer
pozuntularin bas vermasinin garsisini almalidir. Nazora alsaq ki, 43 {izv
dovlatin forgli ganunvericiliklori vo anlayislart mévcuddur, Mahkams hoar
bir anlayisa uygun islora baxsa, hom hoamin moahkoms islori 6z “mayak”
rolunu itirar, hom ds Mahkomanin isini ¢atinlogdirar. ©lave olaraq dovlst 6z
ganunvericiliyindoki dar anlayislardan sui-istifade edoarak soxslarin
htiquglarini mohdudlasgdira bilor. Masalon, “isgonco” konsepti A 6lkasi tigtin
yalniz geyri-insani roftarla mohdudlasa bilar, B 6lkasi {i¢tin iso hom do sorof
vo loyaqoti algaldan roftarda ola bilor. Hor 6lkonin anlayisi ilo yanagsaq, A
olkasi votondaslarmin hiiquglar;, B 6lkasi vetondaslarinin hiiquglarindan
daha limitli olacaqdir. Bels bir problemin qarsisini almagq {iglin mahkomsa
muxtar yanasma® anlayigini ortaya qoymusdur.® Har bir mahkoms isinds
forgli olkalarin ganunvericiliklorindaki anlayiglardan slave asas anlayislara
mona verilir. Masalon, “cinayst” vo “tutulma” anlayisi Engel vo digarlari
Niderlanda garst mohkoma isindo, “sahid”, “monzil”, “miilkiyyot”, “cinayot
itttham1” vo digor anlayiglarin hoar biri do fargli-farqgli islords 6z oksini
tapmigdir. Bu verilon anlayislardan an ¢ox profillisi Konvensiyanin 6-c1
maddosinin ilk ctimlesinds 6z oksini tapmis “miilki hiiquq vo vozifalor”
anlayisidir.” Mahkams torsfindon izah olunan “miilki hiiquq ve vazifslor”
anlayist bazi hallarda tizv dovlatlorin milli qanunvericiliyindaki anlayigdan

3 Georgiadis Yunamstana qarsi, Qorar, AIHM, para. 34 (1997).

4 Masa Marochini, The Interpretation of the European Convention on Human Rights, 63-84 (2014).
5 Bozi adobiyyatlarda avtonom yanasma.

6 David Harris, Michael O'Boyle, Edward Bates, and Carla Buckley, Law of the European
Convention on Human Rights, 20 (4" ed. 2018).

7 AIHK-in 6-c1 maddasi iizra Talimat (miilki hiiquqi aspekt), 8 (2016).
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forglona bilir® 1997-ci il 29 May tarixindo qorar verilmis Georgiadis
Yunanistana garst mahkomo isinin 34-cii bandinds geyd olunur ki:

"Miilki hiiqug va Ohdaliklor” anlayist yalmiz iizo doviatlorin  daxili
ganunvericiliyina istinad edilorak sarh edilmir va 6-c1 maddanin 1-ci hissasi
miibahisanin hallini tonzimloyon va yurisdiksiyast miiayyon edilon divlat
orqanun xarakterindon asili olmayaraq tatbig edilir.”

Konvensiyanin gobulu zamani maddo barodo miizakiralor aparilarkon
“miilki hiiquq vo vozifelor” anlayisi dedikdo xiisusi hiliquqda gostorilon
votondaslar arasindaki miilki htiquqlar1 oks etdiron hiiquq ve vozifalor basa
disiiliirdii. ' Bu sobobdon votondas vo dovlot arasinda bas veron vo miilki
xarakteroa sahib olan inzibati miibahisalor 6-ci maddonin shato dairasindon
konarda qalirdi. Aydindir ki, Konvensiyanin asas maqsadi tizv dovlatlori
pozuntuya yol vermoakdon g¢okindirmokdir. Konvensiyanin moahz bu
moagsadini nozoro alan Mahkoma soxslorin hiiquq vo azadliglarini qorumaq
t¢lin “miilki hiiquq ve vazifalor” anlayisini genislodirmis ve, timumilikds,
biitiin hiiquq ve vazifolorin xarakterini miiyyon edon sartlor gobul etmisdir.

II. Miilki hiiquq ve vazifslar anlayisinin terkibina daxil

olan hiiquglar hans1 xarakters sahib olmalidir?

Mshkomoayo gore, xarakterino, miivafiq tizv dovlstlorin daxili
ganunverciliklorinds 6z oksini tapmasma goro ve Vahid Avropa anlayisi
(Avropa Konsensusu)'! nazars alinaraq miilki hiiquqglarin Konvensiyanin 6-
c1 maddasinin shate dairssine diislib-dlismomasine dair gorar verilir. Qisaca
olaraq qgeyd edoak ki, Konvensiya digar insan hiiquqlar1 konvensiyalarina
nisbaton milli hiiquga daha tez tasir gostoron beynoslxalq hiiquqgi senad
oldugu tgilin tizv dovlatlor onu gobul edarken dovlstlorin toraf oldugu
inzibati hiiquq mdtinasibatlorini odalatli mahkoma hiiququndan kenarda
tutmaq istomisdilor. Diizdiir, mohkomonin 6zii zamanla miilki hiiquq va
vozifalorin dairasini genislodarak bazi inzibati hiiquq ve vezifalori ds bu
anlayisa aid calismigdir. Indi do Mahkemanin tafsirine gére miilki hiiquq vo
vozifolori xarakterino goz ataq:

Birinci, Konvensiyadak: “miilki hiiquq ve vozifalor” anlayisina fikir
verdikdo pozuntunun xarakterini analiz etmoyo ehtiyac vardir.”?
Pozuntunun xarakteri mosolosi daha ¢ox dovlet vo soxslor arasinda olan
inzibati xarakter dasiyan islorde nozarden kegirilir. Xisusi hiiququn
xarakterina oxsar tiimumi hiiquga aid olan masalalar (pul, miilkiyyat, sosial
miidafis, sosial miiavinat va digor), yoni vetandaslar vo dovlst arasinda bas

8 Ringeyzen Avstriyaya qarsi, Qorar, ATHM, para. 94 (1971).
® Yuxarida istinad 3.

10 Yuxarida istinad 6, 381.

1 K6niq Almaniyaya qgarst, Qorar, ATHM, para. 89 (1978).
12 Yeno orada, para. 90.
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veran miibahisalor xtisusi hiiquqi xarakter dasidigda 6-c1 maddanin shats
dairasina diisiir.” Burada onamli olan aspekt odur ki, ya soziigedon dovlot
qurumlar1 miilki hiiquqglara malik qurum gisminds ¢ixis edir'4, ya da onlarin
goerarlarinin naticesi xtisusi hiiquqda neazards tutulmus hiiquq ve vazifslar
tiglin hoalledici rol oynayir.'

Ikinci, Mohkomo Avropa Surast lizv dovlstlorinin Vahid Avropa
anlayisint nozaros alir.’® Moshkomoanin osas moagsadlorindan biri Avropa
Surasinin moaqsadlori ilo lst-tisto diistir. Bu, {izv dovlatlor arasinda birliys
nail olmaqgdan ibaratdir. Bels bir birlik dedikds nainki igtisadi, siyasi, hom
do hiiquq sahssinds birliyi nozerds tutur.” Muxtar yanasma Avropa
konsensusunu giidon aktiv bir tofsir metodudur. Burada moagsad ondan
ibaroatdir ki, Avropa Surasinda totbiq edilocok vahid anlayislar yaradilsin. Bu
anlayiglar gobul edildikds, yoni har dafe daha bir masaloni 6-c1 maddanin
ohats dairssine daxil etdikde Mahkomas Avropa Surasit tizv dovlstlerinin
vahid sokildo gobul etmosini istodiyi anlayislar1 verir. Burada bir ¢ox
dovlatds artiq homin anlayiglarin yer tapmasi vacibdir. Yalniz bu halda, yani
Avropa konsensusunu oldo etdikdo yeni anlayisi ortaya qoymaq
mimkiind{ir.

Ucgiincii, Mahkema miivafiq dévlatin qanunvericiliyine shamiyyet verir.
Yalniz yuxarida deyildiyi kimi bu sort tok formada bohs edilon hiiququn
Konvensiyanin 6-c1 maddasinin shats dairasins diigiib-diismadiyini miiyyon
etmir. Bu sort Koniqg Almaniya Fedarativ Respublikasina garst isinin 89-cu
bandinds Mahkama tarafinden bels izah olunur:

“Konvensiyann manasi ¢ar¢ivasinda har hanst hiiququn miilki hiiquq hesab
edilib-edilmamasi hamin hiiququn hiiquqi tovsifi ssasimda deyil, miivafig
dovlatin daxili qanunvericiliyinda dasidi§r maddi mozmunu va dogurdugu
naticalar asasinda miiayyon edilmalidir.”

Bu {i¢ sortin hor birini 6dadikde homin miibahise “miilki hiiquq ve
vozifolori” oks etdiron miibahisa kimi gqobul edilir.

III. Vatondaslararasi miinasibatlordoki miibahisalor

Mshkoms ilk ovvellor yalmiz fiziki soxslor arasindaki qarsihigh
miinasibatlords onlarin hiiquq ve vezifalarinin biitiin hallarda mdiilki hiiquq
vo vazifa olduguna gorar vermisdi.’® Bu miinasibatlor miigavile hiiququ,®

3 Yeno orada, para. 95.

4 Yens orada.

15 H. Fransaya qars1, Qorar, AIHM, para. 47 (1989.

16 Yuxanda istinad 11.

17 Statute of the Concil of Europe, art. 1 (1949).

'8 Nula Moul vo Katarina Harbi, insan Hiiquqlar1 haqqinda Avropa Konvensiyasinin 6-c1 maddosinin
totbigino dair molumat kitabgasi, No. 3, 14 (2016).

19 Yuxarida istinad 8.
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kommersiya hiiququ®, delikt hiiququ,® ails hiiququ,? amak hiiququ?® ve
miilkiyyot hliququ?®* xarakterinas sahib olmali idi.

Yuxarida sadalanan hor bir hiiquq sahssinds miilki hiiquqi xarakter
olduguna gora onlar Konvensiyanin 6-c1 maddasinin torkib hissesinin ohato
dairasine ddistir.

Bu da onu osas gotirir ki, yerli qanunvericilikds tosdiqini tapmuis
hiiquglarin “mdiilki hiiquq ve vezifelor” anlayisi kimi Mahkoma torafindan
gobul edilmasi {igiin yerli ganunvericilikdoki hamin anlayiglar Mohkamanin
irali stirdliyli avtonom yanagmaya uygun olmalidir.

Isin xarakteri do ohemiyyatli rol oynayir. Ringeyzen Avstriyaya qarsi
isinin 16-c1 bandinds Mahkama bu ctir bildirir:

Buna gora do har hansi masalanin neca (miilki, kommersiya, inzibati hiiquq
va s. asasinda) tonzimlonmoli oldugunu miiyyon edon ganunvericiliyin va
masaloni hall etmoak salahiyyatine malik olan orgamin (iimumi mahkomoa,
inzibati orqan va s.) xarakteri az shamiyyat dasiyir.”

IV. Dovlat vo votondas arasindaki miibahisalar ne zaman 6-c1

maddoenin ahato dairasino diisiir?

Bu hissads yuxarida sadalanan gortlor niimunslarle daha detalli sokilds
nozordon kegirilocokdir.

6-c1 maddanin shats dairasine diigen islorin predmetine nazar yetirdikds
bozi asas goétiirtilon sortlor diggeti ¢okir. Ogor homin predmet miilkiyyotlo
bagl olsa (veo ya miilkiyyst hiiququ ilo birbasa slagelidirss), kommersiya
magsadi ilo moasgul olmaq hiiququna samil olunursa, sosial sigorta veo
miiavinat vo pulla slagalidirse (kompensasiya, soxsa doayen ziyan), ailods
dovlotlo olagoaloli maosaloloro  toxunursa (usagn dovlet himayosine
verilmasi®®) vo digor hallarda dovlstlo vatondas arasinda olan miinasibat
xarakterco fordi soxslor arasindaki miibahisalorlo oxsar olur. Yoni burada
xtisusi hiiquq sisteminin olamatlori timumi hiiquq sisteminin slamatlorina
nisbaton istilinliik toskil etmali,? iddia taloblari an az1 maddi xaraktera sahib
olmali vo maddi hiiquqglarin pozuntusu ils alagealandirilmalidir.

Dévlatla saxs arasinda yaranan miibahisalar naticasinda vatondasin maddi hiiquq
va vazifalari yaranmrsa:

Maddi hiiquq va vazifslar pulla bagh olan, naticasinds maddiyyat oldugu
ticlin miilki hiiququn aspektino diisiir. Burada iki sort 6z oksini tapir. ilk
onca, baxilir ki, htiquq maddi hiiquq ve vozifodir, ya yox, ogor deyilso, ikinci

20 Edifikasyones Marg Qalyeqo Ispaniyaya qarsi, Qorar, ATHM, para. 30-37 (1998).

2! Golder Birlosmis Kralliga qars1, Qorar, AITHM, para. 40 (1971).

22 Rasmussen Danimarkaya qarsi, Qorar, AIHM, para. 31-32 (1984).

23 Buchholz Almaniya Federativ Respublikasma qarsi, Qorar, AIHM, para. 45-52, (1981).
2 Pretto vo basqalar Italiyaya qars1, Qorar, ATHM, para. 9, 19 (1983).

23 Olsson Isvega qarst, Qorar, AIHM, para. 88 (1988).

26 Yuxanda istinad 6, 380-381.
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novbada dovletin gorart maddi hiiquq ve vezifalars yol agir, ya yox.” Bu
hiiququ basa diiso bilmok {igilin vergi misalina iz tuturuq. Oslindo
Mshkomanin sorhine gors, verginin toyin olunmasinda onun nisbati vo
vergi miikallafiyyati 6-c1 maddenin shato dairasine diigmdiir. Ciinki verginin
toyin olmasi, migdarinin miisyyan edilmasi dovlstin funksiyalarini yerina
yetirmosi {liglin asasdir. Milli ganunvericilikdoki ganuni ssaslar Mahkama
torofindon miibahise olunmasa da, qanunun sshv totbigi naticesinda
yaranmig miibahisolor 6-c1 maddonin ohato dairosino diisocokdir. Burada
publik hiiquqgi xarakter xiisusi hiiquqgi xarakterdon daha tistiindiir. Lakin
verginin yanlig hesablanmasi kimi mosalolor 6-c1 maddonin xarakterino
diistir. Clinki burada noatico vetondas maddi hiiququ ve vazifslar {igiin
halledicidir. Masalon, soxs verginin yanlis hesablanmasina gora slave
miqdarla ytiklonib. Bu hallarda votondasin tizorino qoyulmus bozi
ohdaliklarin gotiiriilmasi talab olunur.

Bununla yanas: ictimai hiiquq sahasine daxil olan diger miibahisalards bu
maddonin ohato dairasindodir. Masalon, 6zal klinikanin islodilmasi,?® tikinti
icazosi,” peso foaliyyotini hoyata kegirmok sortlori ilo bagl inzibati icazo,*
lisenziya,® peso xoastoliyi vo ya qozasina goro tozminat Odonilmsi®** vo
digarlori.

Lisenziya miibahisalori: Lisenziyanin verilmasi, onun dayandirilmasi vo ya
lagvinin gartlori dovlatin funksiyasinin yerina yetirmasi {iglin vacib olsa da,
sahibkarliq hiiququna toxunduguna goro lisenziyanin verilmasi baroda
mohkomoe miibahisasi zamani bag vers bilocok pozuntular natica etibarils
soxsin maddi hliquq ve vazifalorine aid olunur. Onun lisenziyadan ala
bilocoyi golirin qarsisini alir. Bu sobobdon 6-c1 maddonin shato dairasino
distir.

Maragli bir moaqam odur ki, lisenziyanin verilmoasi ila onun
dayandirilmast veo xitam verilmasi arasinda forq vardir. Lisenziya
dayandirildiqda ve ya ona xitam verildikde mitisssisonin maddi qazancinin
garsist alinir.® Yoni homin goxsin lisenziyani istifade edib gazanc alds
edocoyi ilo bagh “legitim gozlontisi” movcuddur. Lakin lisenziya
verilmadikdo burada aslindo heg¢ bir maddi gazancin garsis1 alinmir. Clinki
lisenziya verildikdon sonra hamin miiassisonin isloyib gazanc alde edacayi
miibahisalidir.

27 Yeno orada, 383.

28 Yuxarida istinad 11, para. 94-95.

29 Sporrong vo Lonnroth Isvege qarst, Qorar, ATHM, para. 79 (1982).
30 Benthem Hollandiyaya qarst, Qarar, ATHM, para. 36 (1986).

31 fastridis Yunanistana qarsi, Qorar, AIHM, para. 67 (1999).

32 Chaudet Fransaya qarsi, Qorar, ATHM, para. 30 (2009).

33 Yuxanda istinad 31.
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Dovlat rosmilori torafindon yol verdiliyi iddia edilon pis roftara gors
tozminatin tolob edilmasi®** maddi xarakterino gors 6-c1 maddenin shato
dairasins diigtir. Masalon, X Fransaya qarst isdo Mahkama bildirir:

“Baxmayaraq ki, moasalonin detallar1 Fransada iimumi hiiquga aiddir,
dovlatin yol verdiyi pozuntunun naticalori maddi hiiquq va vazifalori shata
edir, yoni fiziki zarara §ora verilocak maddi kompensiyaya aiddir.”

Bu kimi kompensasiyalarin 6denilmesi, hamg¢inin gqanunsuz tutulma,
miiqavilonin pozulmasi, mohkoma prosesinin sobobsiz gecikdirilmasi, polis
torafindan pis roftara gors verilocok kompensiya hallarina da aiddir.®

Dovlat qulluguna gobul, dovlst qullugunda irsliloms, dovlat qullugunda
tonbeh masoalolori hals do 6-c1 maddonin ohato dairasine daxil deyil.* Habelo
immiqrasiya vo votondasliq masalolori, pulla dlgiilmoyan vo ya votondas:
birbasa inzibati aktin tosiri ilo emlak itkisino moruz qoymayan inzibati
hiiquq miibahisalari ds 6-c1 maddanin shats dairssine diigsmdir.®”

Miilkiyyate aid olan goxs vo dovlat arasindaki biitiin miibahisalor 6-c1
maddoanin shata dairssine diisiir. Ciinki miilkiyystin maddi doayori vardur.
Bundan olave maddi hiiquq ve vozifalor naticosine goldiyi tiglin cinayot
prosesindoki miilki iddialar da® 6-c1t maddanin shats dairasina ddisiir.

Konvensiyanin 6-c1 maddasinin shato dairasinin genis oldugunu siibut
edon aspektlordon biri ise buraya sosial miavinet vo sosial miidafis
hiiquglarinin da aid olmasidir. Ik dofo Feldbrugge Niderlanda gqarst vo
Deumeland Almaniyaya qarst iglorindo Mohkoma xtisusi hiiquq aspektinin
timumi hiiquq aspektindan daha genis oldugu gorarina golmisdir. Har bir
votondasin maddi cohotdon borabor olmasini hadofloyon Moahkoma 6-c1
maddonin ohato dairasini bu cilir genislondirorok bu hiiquglarin hom
igtisadi, hom do maddi xarakteristikaya uygun oldugunu bildirmisdir.
Masalon, social sigorta miiavinatlori,® moacburi sosial sigorta ddomsalori,*
peso xastaliyi ilo baglh mohkoma proseslari # vo s. kimi miinasibatlor bu
gobildandir.

V. Daha da genislendirma?
Belo hesab ediram ki, sartlorden biri kimi gostarilon Avropa Konsensusu
aslindo istifado edilocok anlayisin golocok taleyini holl edir. ©gor tizv

3* Aksoy Tiirkiyoayo qarsi, Qorar, AIHM, para. 92 (1986).

35 Yuxarida istinad 6, 385.

36 . Mehdiyev, Nazoriyys vo Tacriibado Insan Hiiquglari, 135 (2013).

37 Pellegrin Fransaya qarst, Qorar, ATHM, para. 53-56 (2000).

3% Bax, Perez Fransaya qarsi, Boyiik Palata Qorar1, AIHM, para. 70 vo 71 (2004); Sigalas Yunanistana
qars1, Qorar, AIHM, para. 29 (2005); Gorou Yunanistana qarst, Boyiik Palata Qorari, AIHM, para. 24
(2009).

3 Salesi Italiyaya qarsi Qorar, ATHM, para. 19 (1993).

40 Schouten vo Meldrum Niderlanda gars1 Qorar, AIHM, para 48 (1994).

4! Eternit Fransaya qars1, Palata Qorar, AITHM, para. 32 (2012).
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dovlatlorin konsensusu olduqda digoer hiiquqlar da artiq Konvensiyanin 6-c1
maddosinin  ohato  dairasino diiso  bilor. Umumilikdo, Mohkoma
genislondirici tofsirdon istifado edorok hor zaman hiiquq vo azadliglarin
gar¢givasina daha ¢ox hiiquglar slave etmisdir. Zaman ke¢dikco vo yeni-yeni
htiquqglar ortaya ¢ixdiqca onlarin da bu maddonin ohato dairasino diigsmo
ehtimali 6nomli rol oynayiwr. ©dalstli mohkoamoye arasdirmasma nail
olmadan Konvensiyadaki hiiquqglar miidafis oluna bilmsz. Mshz bu
sobabdan yuxarida sadalanan maddenin dairasine diison masalalarls yanasi,
Konvensiyada 6z oksini tapmis hiiquglarla bagli miibahisalor do odalstli
mohkoms arasdirmas: hiiququnu tomin etmoak {glin miilki hiiquq va
vozifalor adlanir. Nozara almaq lazimdir ki, yeni protokollar salave olunur.
Olave olunacaq yeni protokollar da 6-ct maddenin ohato dairssina
diismalidir. Umumilikds, adalatli mohkems hiiququ sorti hiiqugdur: hom
miitlog, hom ds nisbi rol oynayir. Konvensiyanin 6-c1 maddasinin
institutsional* tominatlar1 miitlaq oldugu halda, prosedural® tominatlar
nisbidir. Bu sabosbdon miitloq tominatlar har bir hiiququn mahkomsa
torofindon aydinlagdirildig: halda tomin olunmalidir. Konvensiya oslinda
cox limitli xarakter dasiyir, belo ki, yalniz protokollar slave olunmagqla
soxslara yeni hiiquglar verils bilor. Bu da o demoakdir ki, artiq dovlstlor har
hansisa insan hiiquglarin1 qorumaq istomirso, yeni protokolu ratifikasiya
etmomoklo bundan boyun qagira bilorlor. Lakin 6-c1 maddenin oshats
dairasinin genislondirilmasi an azindan institutsional tominatlarin adalstli
mohkoms arasdirilmas: zamani verilon protokollar: ratifikasiya etmoakdon
boyun qgagiran dovlatlarin insan htiquglarint mshdudlasdirmasinin garsisini
ala bilar.

Bu sobobdon belo hesab edirom ki, 6-ci maddeonin ohato dairosi
moagsadlara uygun daha da geniglondirilmalidir.

Notico

Konvensiyanin 6-c1 maddassinds geyd olunan “miilki hiiquq ve vazifalor”
elo bir anlayisdir ki, arizogiyo nemotlor gazandirir, ona hiiquglar verir
(maddi imkanlar1 slde etmok magsadils) vo ya orizaginin iizrina slave
ohdoliklor qoyur. Bu anlayis digorlorindon forqli olaraq daha genis ohato
dairasine malikdir. Buna sebab har bir pozuntunun daxili instansiyalardan
kecorak Mahkomaya gondarilmasidir. Dogrudur, adalstli mahkomsa hiiququ
hal-hazirda biitiin moasoalalori ohato etmir. Lakin 6-ci maddenin asas
sortlorindon biri olan “miilki hiiquq ve vezifelor” anlayisi klassik hiiquq
interpretasiyasindan konardadir, daimi inkisaf edir vo ohato dairasi ¢ox
genisdir. Inzibati hiiquqda dévlotlo soxs arasinda olan miibahisolor

*? Burada, qanun 2sasmda yaradilmis, miistaqil vo qarazsiz.
43 Burada, aglabatan miiddoat, aciq, adalotli, gokismoli, catimli, qanunsuz siibut asasinda sldo
olunmayan, toraflorin boraborliyi tomin olunmus, asaslandirilmis gorarla biton.
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noticasindo votondasin yaranan maddi hiiquq vo vozifelori vo onun
kommersiya foaliyyotino tosir edon inzibati orqanin horokatlori, hotta
cinayot ittihamlarinda miilki iddialar, hokumsatin yolverdiyi hiiquq
pozuntular: naticesinde doyeon zarar, sosial miiavinat vo sosial miidafis
haglar1 da anlayisin tosir dairasino dtistir. Bir ¢ox mosoloni maddi doyor,
xtisusi hiiquq xarakterinin daha {istiin olmas: ilo bu anlayisin torkibine
salmaq olur. Mahz bu sobabdon Konvensiyanin 6-c1 maddasi inkisaf edir vo
daimi 6ziinii genislondirir.
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Nihad Hiiseynov®

QUSURLU MOHSULLARA GORO TOQSIRSiZ
MOSULIYYOT: AVROPA HUQUQU VO AZORBAYCAN
QANUNVERICILIYININ MUQAYisoLI TOHLILI

Amnnotasiya

Istehsalgilarn 6z giisurly mohsullarina géra masuliyyati har bir dlkonin istehlakcilarin
gorunmasi siyasatinda asas rol oynayir. 1985-ci ilda gabul olunan Moahsula gora Moasuliyyat
Direktivi bu sahads Al qanunvericiliyinin yekcins miiddaalarim miioyyon edir va
Avroparmn mohsula gora masuliyyat hiiqugqunun 0Ozayini tagkil edon sart (tagsirsiz)
moasuliyyat prinsipini tacassiim etdirir. Digar bir sira geyri-Al 6lkolori kimi Azarbaycan
Respublikasi Al-nin mohsula gora mosuliyyat gqanunvericiliyinin asas prinsiplorini
manimsamis va bu ciir masuliyyat noviinii 6z Miilki Macallasing birlasdirmisdir. Hazirki
mogala Al va Azarbaycan ganunvericiliyinin moahsula g6ra masuliyyatlo bagh miiqayisali
tohlilini aparty, Azarbaycamn moahsula g0ra moasuliyyat hiiququndaki catismazhglart va
bosluglart ortaya cixarir va Azarbaycan ganunvericiliyinda dayisikliklor iiciin bir sira
takliflar irali siiriir. Magalada, hamcinin mahsula gora masuliyyat hiiququnun ham Al-do,
hom da Azarbaycanda tarixi inkisaft va sart masuliyyat mafhumu miizakira olunur.

Abstract

Liability of producers for their defective products plays a major role in every country’s
consumer protection policy. The Product Liability Directive which was adopted in 1985 lays
down the uniform provisions of the EU legislation in this regard and embodies the strict
(no-fault) liability principle which is at the core of European product liability law. Like many
other non-EU countries, the Republic of Azerbaijan has adopted the underlying principles
of EU product liability legislation and incorporated that kind of liability to its Civil Code.
Present article carries out comparative analysis of EU and Azerbaijani legislations
regarding the product liability, reveals shortcomings and loopholes in the Azerbaijani
product liability law and puts forward several proposals for amendments in the Azerbaijani
legislation. The historical development of product liability law both in EU and Azerbaijan
and the concept of strict liability are also discussed in the article.
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asovviir edin ki, magazaya daxil olaraq stliso qabda qazl igki alirsiniz.

I Homin sliso gqabin gapagini acarken silise partlayir vo siz baden

xosarati alirsimiz. Bu zaman sizo doyen zarars gore kim masuliyyot

dastyir? Siz saticiya garsi iddia qaldirmalisiniz, yoxsa mahsulun istehsalgisina
qars1? Siz istehsalginin tagsirini stibut etmoayo borclusunuzmu?

Bu suallar bizi bu maqgals boyunca haqqinda genis olaraq bohs edacayimiz,
ingilis dilli adabiyyatda product liability adlanan qilisurlu mahsullara gora
mosuliyyot (bundan sonra “mohsula goéro mosuliyyot”) hiiququna
yonlondirir.

Mohsula gdére mosuliyyet Avropa hiiququnda “Uzv Dévletlarin
keyfiyyatsiz mohsullara goéro moasuliyyatlo bagli qanunlarinin, qaydalarmin
vo inzibati miiddsalarimin yaxinlasdirilmas: haqqinda” Direktiv! (bundan
sonra “Direktiv”) ils tonzimlanir.

Bu sonad qtisurlu mohsullarin istehlakgilara vurdugu zororo goro
mosuliyyatle bagl yekcins Avropa hiiququnu formalagdirir vo 06ziinds
togsirsiz ve ya sart masuliyyat prinsipini ehtiva edir. Qeyd etmak lazimdir ki,

! Council Directive 85/374/EEC on the approximation of the laws, regulations and administrative provisions
of the Member States concerning liability for defective products, Official Journal L210 (1985).
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adobiyyatda tagsirsiz masuliyyat (no-fault liability) vo sart masuliyyat (strict
liability) prinsiplari sinonim olaraq igladilir ve eyni mafthumu ifads edir.?

Mohsula goro sort moasuliyyot prinsipi Azerbaycan qanunvericiliyino
Avropa hiiququ tomal alinaraq Azorbaycan Respublikasinin Miilki
Macallasinin  (bundan sonra “MM”) 9-cu boélmesino (miilki hiiquq
pozuntularindan (deliktlordon) amsals golon ohdsliklar) 61-ci fasil olarag,
“malin, isin vo ya xidmoatin qiisurlar1 naticasinds dayen zararin avezinin
O0donilmasi” ad1 altinda daxil edilmisdir.

Bu moaqgalonin moagsodi do bu sahado Azorbaycan ganunvericiliyinin
osaslandigr  Avropa modeli ilo onun miiqayisali tohlilini aparmag,
Azorbaycan qanunvericiliyindoki bosluglari1 vo catigsmazliglar: agkar etmak vo
bununla baglh ganunvericiliyin tokmillogdirilmasi {gtin tokliflor irali
stirmokdir.

Homginin oxucunun digqgatina ¢atdirmaq istordik ki, bu moagalods mohsula
goro mosuliyyotlo bagli Avropa hiiququ ilo Azarbaycan ganunvericiliyinin
biitiin elementlorinin miigayisoli tohlilini aparmaq demok olar miimkiinstiz
oldugundan, yalniz on énomli hesab etdiyimiz vo Azarbaycan ganunvericiliyi
daxilinde tokmillasdirilmasi zaruri olan masalalors toxunulmusdur. Lakin
qlisur anlayisi, stibutetms ytikii vo iddia miiddatlari kimi énamli elementlarin
miigayisali tohlili bu moaqgalods ohato olunmamigdir. Umid edirik ki, bu
moagqalo galocokds bu mdvzu otrafindak: arasdirmalar: stimullagdiracaq vo
mogqalodaki geyd etdiyimiz ¢atismazliglar da ndvbati arasdirmalar zamani
miixtalif mislliflor torafindon aradan galdirilacaqdir.

Beloliklo, aragdirmamizin naticasi olaraq irali siirdiiylimiiz iddialar
asagidakilardur:

1. MM-nin 1128.1-ci maddesinds mahsulun “mal, is vo xidmat”
kateqoriyalarina ayrilmasi lagv olunmali, onlarin avezins yekcins “mahsul”
anlayisindan istifade olunmalidir;

2. Saticinin/icraginin istehsalgr ilo eyni osaslarla olan mosuliyyati
aradan galdirilmalidir;

3. MM-yo malin, isin vo ya xidmoatin qtlisurlar1 naticasindo doyon
zararin ovoazinin Odonilmasi kontekstinds vurulan zerarlsrin avazinin
0donilmosi mexanizmino dair normalar slavo olunmalidir;

4. MM-nin 1131-ci maddasinda noazards tutulan malin, isin vo ya
xidmatin qlisurlar1 naticesinde vurulmus zarar tiglin moasuliyystdon azad
edilma asaslar1 Avropa hiiququna uygunlasdirilmalidir.

2 Biz moqalonin adim miioyyan edorkan ilk baxigdan oxucuya daha aydin olsun deys “togsirsiz
masuliyyat” anlayisindan istifado etmays iistiinlitk verdik. Lakin xarici adsbiyyatda “sort masuliyyat”
anlayisindan daha ¢ox istifads edildiyina gora biz do maqalanin davaminda “sart mosuliyyat” anlayisini
islatmoya gorar verdik.
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I. Mahsula gore masuliyyat hiiququ nadir?

Hiiququn bir ¢ox digor sahasi kimi moahsula gérs masuliyyet hiiququnun
da ohato dairasi olduqca genisdir vo onun miiayyon edilmasi asan deyil. Hom
ABS-da, ham do Almaniyada moahsula géra moasuliyyst bozon genis moanada
istifads olunur ve ham delikts, hom ds miiqavilays asaslanan iddialar: shats
edir. Bazan isa o, dar manada istifade olunur vo yalniz delikto asaslanan
iddialar1 ohato edir.® Bu sahodoki on 6nomli miuoalliflordon biri olan Jane
Stapleton geyd edir ki, moahsula gore masuliyyat on genis monasinda
hiiququn moahsullarin tachizi ilo slagesi olanlarin {izarine bu moahsullarin
voziyyotino goro doyon zararlar tiglin qoydugu mosuliyyoti bildirir.*

1960 vo 1970-ci illords formalasan amerikan niimunasini izlayarak bir ¢ox
olkalar bu sahods 6z ganunlari ilo bagh islahatlar aparmis vo masuliyyatin
daha sort standartlarini gobul etmisdir.®

Mshsula gora masuliyyst hiiququnun yaxin zamanlarda diinya boyunca
yayilmas1 6ziinii xiisusi qanunvericilikds ifads edib vo bels ganunvericilik,
asason, 3 formada olur:

1. Mshsula gors masuliyyeti miiayyen edan spesifik vo sarbast aktin
gobul olunmasi;

2. Mshsula gora mosuliyyst qaydalarinin mitilki macallalorin delikt
fosillorino birlasdirilmaosi;

3. Mshsula gora masuliyyst qaydalarinin istehlakgilarin hiiquglarinin
gorunmast haqqinda daha ohatoli ganunlarin torkib hissesi olaraq gobul
olunmas.®

Masoalon, Almaniya Federativ Respublikasinda 1-ci hal, Azarbaycan
Respublikasinda 2-ci hal, Birlogsmis Kralligda ise 3-cii hal izlanilmisdir.

Odoabiyyatda mahsula gora masuliyyetin 3 faydal tesiri kimi asagidakilar
geyd olunur:

1. Firmalar1 mahsul tahliikesizliyini inkisaf etdirmaya tosviq edir;

2. Mbohsullarin giymatlorinin onlarin risklarini oks etdirmasine sobab
olur;

3. Zoarargokon istehlakgilari kompensasiya ilo tomin edir.”

3 Hartwin Bungert, Compensating Harm to the Defective Product Itself — A Comparative Analysis of
American and German Products Liability Law, 66 Tulane Law Review 1179, 1184 (1991-1992).

4 Jane Stapleton, Product Liability, 9 (1994).

5 Mathias Reimann, Liability for Defective Products at the Beginning of the Twenty-First Century:
Emergence of a Worldwide Standard, 51 American Journal of Comparative Law 751, 751 (2003).

% Yenp orada, 758.

7 A. Mitch Polinsky & Steven Shavell, The Uneasy Case for Product Liability, Discussion Paper No.
647, Harvard Law School, 2 (2009).
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II. Avropa vo Azarbaycan hiiququnda mahsula gore
moasuliyyat

A. Avropa hiiququnda mahsula gére masuliyyat hiiququ

Direktivdon ovval Avropa Olkalorinin he¢ birinin moahsula gora
moasuliyyotls bagl spesifik ganunvericiliyi yox idi.® Buna baxmayarag, har bir
Uzv Dévlatin mahkemalari 6z miilki macallalarindaki bazi miiddealar: tatbiq
edarak bir-birinden forglonan, fordi istehlak¢iya zorar vura bilon mallarin
dizayni, istehsali vo yayilmas: hallarinda totbiq olunan milli rejimlor insa
etmisdilor.’

Masalon, Alman Miilki Macallasina (Biirgerliches Gesetzbuch) (bundan
sonra “BGB”) goro, delikt miiddealarina asason iddia galdiran gsaxs iddiasinin
asaslandig biitiin faktlari, yoni hiiquglarinin vo ya maraqlarimin pozulmasini,
cavabdehin ehtiyatsizligini vo s. siibut etmoalidir. © Bu ¢argiveds Alman
Federal Ali Mohkomasi (Bundesgerichtshof) alman delikt hiiququna qayg:
ohdsliyini (duty of care) daxil etmisdir. Bundan slave, alman mahkamalari va
hiiquq alimlari istehsal qtisurlarini (Herstellungsfehler), dizayn qiisurlarini
(Konstruktionsfehler) vo xobardarliq etmomoa vo ya talimat qiisurlarinm
(Instruktionsfehler) bir-birindan farglondiran sistem formalasdirmigdir.™

1987-ci ildon avval Birlogmis Kralligin da qiisurlu mahsullarin sabab
oldugu itkiye gora sort masuliyyat sistemi yox idi.'? Burada mahsula gora
moasuliyyst miigavils hiiququ ilo mahdud idi, harada ki, cavabdehi (istehsalgt,
tochizatgi, satict vo s.) vo iddiagini (istehlakgt) baglayan miigavile miinasibati
var idi. Miigavils miinasibati olmadiqda ise “privity of contract” doktrinasina
asason mohsula goro moasuliyyst miigavile hiiququnun shate dairasinden
caxirdt vo gaygl ohdaliyi vasitasilo delikt masuliyystinin sahasina daxil
olurdu.®® Belalikls, 1987-ci ildon avvel Birlogmis Kralligda qiisurlu mallarin
sobab oldugu zarars gora mosuliyyat delikt vo miigavile hiiququ ssasinda
nazardan kegirilmoli idi.™

Avropa Komissiyast 1976-c1 ilda Direktivin gobul edilmasi {iglin toklifini
irali siirorkon onu bels asaslandirirdi ki, mohsula géro masuliyyotls bagli Uzv
Dovlatlorin ganunlarindaki forqlar birbasa olaraq miixtslif yollarla imumi
bazarin tesisatina vo islomasino tosir gostorir vo buna goéro do aradan

8 Barbara Pasa & Gian Antonio Benacchio, The Harmonization of Civil and Commercial Law in
Europe, 101 (2005).

° Yens orada.

19 Yenp orada, 110.

1 Yeno orada.

12 Patricia W. Devlin, Disharmony in the European Community’s Product Liability Law; Is the
United Kingdom Off-key, 4 Temple International & Comparative Law Journal 133, 141 (1990).
13 Yuxanida istinad 8, 110.

4 Aubrey L. Diamond, New Trends in Product Liability Legislation in the United Kingdom: The
Consumer Protection Act, 16 Journal of Legislation 15, 15 (1989).
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qaldirilmalidir.’® Oxsar fikir Direktivin preambulasinda da 6z oksini tapur.
Bels ki, preambulada geyd olunur ki, Uzv Dévlatlorin qganunvericiliklarindaki
forqgliliklor ragabati tohrif eds ve daxili bazarda mallarin harokstins tasir
gostora bilor. 1

Eyni zamanda, Avropa 9dalat Mahkamasi (bundan sonra “A9M”) da bir
nego gorarinda geyd etmisdir ki, qlisurlu mohsullarin sabob oldugu zaroro
nazaron istehsalgilarin miilki moasuliyystinin uygunlasdirilmis sistemini
yaratmaqda Direktivin moagsadi tacirler arasinda tohrif olunmamis rogabati
tomin etmok, mallarin azad hoaroketini asanlasdirmaq veo istehlakgilarin
gorunmast saviyyesinds olan fargliliklori onloamoakdir.'” Direktiv, hamginin
miiasir texnoloji istehsalin tobistindo olan risklarin zorargoken goxslor vo
istehsalgilar arasinda adalstli boltisdiiriilmasini tomin etmoaya ¢aligir.!®

Direktivin 21-ci maddasina asason, Avropa Komissiyas: Direktivin totbigi
ilo bagh har 5 ilden bir Suraya hesabat taqdim edir.? Indiys gadar 1995, 2001,
2006, 2011 vo 2018-ci illards olmaqgla, Komissiya torafindon Direktivin totbiqi
ilo bagli 5 hesabat (bundan sonra miivafiq olaraq “I, I, III, IV, V hesabat”)
gobul olunmusdur. Bundan slavs, Direktivin totbiqi ilo bagl bir neco digor
sonadlar do gobul olunmusdur ki, maqgalonin névbati fasillorinds onlar da
ayrica miizakiro olunacaqdir.

Komissiyanin II hesabatinda geyd olunur ki, Direktiv asagidaki osas
elementlori 6ziinds ehtiva edir:

1. [stehsalginin togsirsiz masuliyyati;

2. Zarargokenin zarars, qlisura va onlar arasindaki sabobli alagoys
nazaran stibutetms ytik{;

3. Zororin  kompensasiyast {iciin maddi garantiya tomin etmok
mogsadi ilo istehsal zoncirindaki biitlin operatorlarin birlikde vo ayriligda
mosuliyyotlori;

4. Direktivde  agkar gokildo  bildirilon miisyyon faktlarin
movcudlugunu siibut etdiyindas istehsal¢inin moasuliyyotdon azad olmasi;

5. Yekcins son tarixlor sayesinde masuliyystin  miiddatls
mohdudlasdirilmas;

13 Commission of the European Communities, Proposal for a Council Directive Relating to the
Approximation of the Laws, Regulations and Administrative Provisions of the Member States
Concerning Liability for Defective Products, COM(76)372, 13 (1976).

16 Yuxarida istinad 1, 29.

7 Commission of the European Communities v French Republic, C-52/00, EU:C:2002:252,
Judgment, 17, (25 April 2002) (French Republic); Commission of the European Communities v
Hellenic Republic, C-154/00, EU:C:2002:254, Judgment, {13, (25 April 2002) (Hellenic Republic);
Maria Victoria Gonzalez Sanchez v Medicina Asturiana SA, C-183/00, EU:C:2002:255, Judgment,
926, (15 April 2002) (Medicina Asturiana SA).

18 N. W and Others v Sanofi Pasteur MSD SNC and Others, C-621/15, EU:C:2017:484, Judgment,
932, (21 June 2017).

19 Yuxarida istinad 1, mad. 21.
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6. Zoarargokona garst mosuliyyoti mohdudlagdiran vo ya istisna edon
miiddoalarin ganunsuzlugu.?

Eyni zamanda, hesabatda qeyd olunur ki, Direktiv 2 sababa gora qlisurlu
mohsullara qars1 miidafio soviyyosini artirmaga komok edir:

1. O, istehsalgilar1 tohliikasiz moahsul istehsal etmok {igiin sllorindan
golonin an yaxsisini etmaya togviq edir;

2. O, zarargakan goxso istehsalgidan kompensasiya alds etmaya imkan
verir.?!

B. Azarbaycan hiiququnda mahsula gérs masuliyyat

Hazirda qiivvodo olan MM, 61-ci fosildo malin, isin vo ya xidmotin
quisurlar1 naticesinda dayon zararin 6denilmasi adi altinda bu ciir delikt
noviinii miisayyon etmisdir. Kéhna 1964-cii il MM isa bels bir delikt néviint
tanimirdi.??

Miivafiq fosil 6ziindo 5 maddos ehtiva edir vo malin, isin vo ya xidmatin
qlsurlari naticesinde doyan zororin Odonilmesi osaslary, zorar {igilin
mosuliyyst dasiyan sgoxslor, zororin ovozinin Odonilmasi miiddstlori,
moasuliyystdon azad edilms asaslar1 va stibutetms ytikii haqqinda miiddsalar:
ohato edir.

Keytiyyotsiz mal vermak, mal haqqinda yanlis vo yarimgiq informasiya
vermok noticosindo zoror vurmagq fakti homin 6hdaliyin amalo galma vo
yaranma osasini togkil edir.?® Nozoardos tutulan delikt 6hdaliyinin on basglica
xtisusiyyoti ondan ibaratdir ki, bu ohdslik zaror vuranin dayen zararin
avozini zarar¢okonin onunla miiqavilo miinasibatlorindo olub-olmamasindan
asili olmayaraq 6domok vazifasini nazords tutur.?

ITI. Sort masuliyyat konsepsiyasi vo paralel
moasuliyyat rejimlori

A. Sort masuliyyat konsepsiyasi

Direktivle birlikde ortaya ¢ixan Avropa modelinin tam olaraq dork
edilmasi {igiin sart masuliyyat konsepsiyasinin vo onun diger miigavile va
miiqavilodonkonar 6hdolik sistemlori icorisinda tutdugu yer anlagilmalidir.

Togsir delikt masuliyyatinin zaruri subyektiv goartidir. Togsirin gosd vo
ehtiyatsizliq formalar1 forglondirilir. Miilki hiiquqda tagsirin gosd formasi
odur ki, soxsin amoalindon onun stiurlu suratdos delikt térotmoyo meyl etmaosi

20 Commission of the European Communities, Report from the Commission on the Application of
Directive 85/374 on Liability for Defective Products, COM(2000) 893 final, 5 (January 2001).

21 Yeno orada, 9.

22 Sabir Allahverdiyev, Azarbaycan Respublikasinin Miilki Hiiquq Kursu, 979 (3-cii cild, 2018).
23 Yeno orada, 980.

% Yens orada.
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miioyyon olunur. Ehtiyatsizliq formasinda soxs stiurlu suratds delikto dogru
meyl gostormir.?

Inanavi delikt hiiququ haqqinda adobiyyatlara nazor salarken yuxaridaki
abzasa oxsar fikirloro rast golinir. Hogigoton do MM-nin 1096.1 vo ya BGB-nin
823(1)-ci maddolorindo delikt mosuliyyatinin omalo golmasi tiglin togsir
zoruri sort olaraq gqeyd olunmusdur. Lakin Direktivin preambulasinda geyd
olunur ki, miasir texnoloji istehsalin tobistinds olan risklorin odalstli
boliisdiirtilmasi probleminin adekvat olaraq hsall olunmasinin tok vasitasi
istehsalginin togsirsiz masuliyyetidir.?

Oz magsadlerine catmaq iigiin Direktiv sart moasuliyyst prinsipini
miisyyan edir.?” Sart moasuliyyat o manaya galir ki, hadisoye sebab olan goxs
zororin  lazimi qay§t noticesinde qarsistin  alina  bilinmayacayine
baxmayaraq, zoror¢okonin zararino goro mosuliyyot dasiyir.?® Yoni togsirsiz
delikt mosuliyyati zamani zarar vuranin tagsirinin olub-olmamasi heg bir
ohomiyyot kasb etmir. Mosalon, Direktivin 4-cli maddosino asason,
zaroargokon sadoaco zorari, qlisuru vo onlarin arasindaki sobabli alagoni stibut
etmolidir. ® Bu zaman ondan cavabdehin togsirinin siibut edilmasi tolob
olunmur.

Azoarbaycan dilli adebiyyatda miilki hiiquq pozuntusunun mahdud tarkibi
konsepsiyasina rast goalinir. Miilki hiiquq pozuntusunun mahdud torkibi
konsepsiyasinin torafdarlarinin fikrince, miilki hiiquq pozuntusunun dérd
elementindon® birinin (masalon, togsir) mévcud olmadig: hallarda da miilki
hiiquq pozuntusu yaranir vo zarar vuran miilki-hiiqugi masuliyyot dastyir.?!
Delikt masuliyyatinin amals golmasinin mahdud sartlori yalniz hiiquga zidd
amoldon va sobobli slagadon ibaratdir. Bu cilir masuliyyot togsir kimi sartin
hiiqugi ohomiyyot kosb etmomasinoe goro togsirsiz delikt masuliyyati
adlanir.?

B. Paralel masuliyyat rejimlari

Sort mosuliyyst prinsipine aydinliq gotirdikden sonra onun diger
moasuliyyat rejimlaring, yoni miiqavile Shdsliklarine vo ya ananavi delikt
ohdsliyine nazaran hansi mévgeds olmasint miisyyan etmak lazimdir.

Direktivin 13-cli maddoasina asason, onun miiddoalar1 Direktiv bildirildiyi
zaman movcud olan miiqavils ve ya geyri-miigavilo masuliyyati hiiququna
v ya xtlisusi masuliyyat sistemina asasan, zarar¢okan saxsin sahib oldugu hor

23 Yeno orada, 919-920.

26 Yuxarida istinad 1, 29.

27 European Commission, Evaluation of the Directive 85/374/EEC concerning liability for defective
products), 3, ( June 2016).

28 Richard Posner, Economic Analysis of Law, 160 (1986).

2 Yuxanda istinad 1, mad. 4.

30 Burada 4 element kimi zarar, hiiquqa zidd harakat, sababli slags va zarar vuranin tagsiri nazards
tutulur.

31 Yuxanda istinad 22, 922.

32 Yeno orada, 922-923.
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hansi hiiquglara tasir etmir.® Bu, o demakdir ki, birincisi, Uzv Déovlotlora
timumi masuliyyst gaydalarinin (hom delikt, hom deo miigavils) tetbigine
davam etmayo icazo verilir, ikincisi, 13-cli madds Uzv Dovlotloro xiisusi sort
moasuliyyot sistemi saxlamaga imkan verir.3

AOM gqeyd edir ki, Direktivin 13-cii maddasi Uzv Dévlatlora Direktivdoe
nazards tutulandan fargli mahsula géra masuliyyat sistemi saxlamaq imkani
verirmis kimi sorh oluna bilmaz® vo Direktivin 13-cli maddasindas istinad
olunmus hiiquglar els gsorh olunmalidir ki, Direktiv torafindon ortaya qoyulan
qaydalar sistemi diger osaslara sdykenon miiqavils vo ya geyri-miiqavils
moasuliyyot sistemlarini angallomasin.®

Burada fundamental problem Direktivi implementasiya edan
ganunvericiliklo avvalcodon movcud olan qanunvericilik arasindaki
miinasibatin miisyyanlogdirilmasidir.® Tabii ki, burada da fikir ayriliglar:
yagsanir. Bazilori milli hiiququn onilliklor boyunca mahkomslar vo alimlor
torafindon formalasdirilmis markazi mdvqgeyini saxlamagin torafdar: olsalar
da, digorlori Direktivin istehlakgilari qorumaga kifayst etdiyini irsli
surtirlor.

Komissiyanin II hesabatinda gostorilir ki, bir cox Uzv Dévlatds Direktivi
totbiq edon milli gaydalar ¢ox vaxt digor mosuliyyat tonzimlomalari ilo
birlikdo tatbiq olunur.?® Eyni zamanda, II hesabatda gostorilir ki, forgli
mohsula goéro mosuliyyat gaydalarinin birgo moévcudlugu bir torofdon
Direktivin gaydalarinin totbigini mahdudlagdira bilsa do, istehlakgilarin daha
yliksok soviyyada qorunmasina icaza vermisdir.#

Masoalon, Almaniyada bu giin mohsula goro masuliyyat 3 monbays
asaslanir:

1. Miigavils hiiququ;

2. Inanavi (tagsirs asaslanan) delikt hiiququ;

3. Sort moasuliyyot.#!

Alman hiiququnun timumi prinsiplarine asasen bu rejimlar paralel hiiquqi
osaslar omolo gotirirlor vo Direktivin 13-cli maddasi do bu yanasmani
goruyur.*

33 Yuxarida istinad 1, mad. 13.

3 Cees van Dam, European Tort Law, 425 (2013).

3 French Republic, yuxarida istinad 17, 921; Hellenic Republic, yuxarida istinad 17, 417; Medicina
Asturiana SA, yuxarida istinad 17, §30.

3 French Republic, yuxarida istinad 17, 922; Hellenic Republic, yuxarida istinad 17, 918.

37 Yuxarida istinad 8, 126.

3 Yeno orada.

% Yuxanda istinad 20, 8.

40 Yens orada.

41 Stefan Lenze, German product liability law: between European Directives, American Restatements
and common sense, Product Liability in Comparative Perspective, 101 (Duncan Fairgrieve red.,
2005).

42 Yens orada.
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Alman htiququnda hom mitigavils, hom da deliktdo zororo géro masuliyyot
togsire asaslanir. ¥ Miigavile hiiququ alman hiiququnda moahsula gore
moasuliyyotls bagl asas rol oynamir. Miiqavile masuliyysti yalniz iddia¢1 vo
cavabdeh arasinda miiqavils miinasibati olduqda yaranir (masalon, mal alg1-
satqis1 zamani).*

Mshsula gora masuliyyst hiiququ Almaniyada, ssason, delikt hiiququna
asaslanir. O, BGB-nin 823(1)-ci maddoasino goro timumi qayg1 ohdoaliyinin
(Verkehrspflicht) pozulmasina ve 823(2)-ci maddasine ossasen ganunda
nozorde tutulan Shdoliklorin (Schutzgesetz) pozulmasina goro mosuliyyoti
ehtiva edir. ® 823(1)-ci maddoni ehtiva edon mohkomo islorinin noticosi
moahkamaonin istehsal¢inin gaygi dhdsliyini pozmasini miisyyen etmasindon
asilidir vo buna goros ds, bu maddoays asason mohsula gore mosuliyyat
hiiququnun tokamdilti daha ¢ox mahkamsa gorarlarindan asili olmusdur. 4

Qtisurlu mohsullara gora sort masuliyyot rejimi Almaniyada 1989-cu il
tarixli “Quisurlu Mahsullara gora Masuliyyat” haqqinda ganunla (Gesetz tiber
die Haftung fiir fehlerhafte Produkte) tonzimlonir. Manfred Wandt qeyd edir
ki, bu ganun Almaniyanin mohsula goéro masuliyyotlo bagli miistaqil
hiiququnu avez etmoakdanss, ananavi BGB doktrinasinda sl¢atan olmayan
sort mosuliyyot iddiasini alave edir.# Sort moasuliyyot rejiminds istehsalg1 6z
digqgotsizliyino goro moasuliyyotli deyil, glisurun moévcudlugu noticosinda
mosuliyyetlidir. # Lakin qgeyd etmoak lazimdir ki, Alman hiiququ texniki
monada sart masuliyyat konsepsiyasina sahib deyildisa da, mahkomalarin
ehtiyatsiz davranisa gora siibutetms yiikiinii istehsal¢iya otlirmasi meylina
gora hiliquqgi natice sort masuliyyats yaxin idi.*

Azarbaycan Respublikasinin qanunvericiliyine nozar saldigimiz zaman da
oxsar bolgtlinti goro bilorik. Azarbaycanda paralel olaraq foaliyyot gostoron
miigavils, ananavi delikt vo sort mosuliyyata asaslanan delikt 6hdsliklori
zarargokan gaxslar ligiin 6z irali siirtilocok iddalarini miisyyonlagdirmak tiglin
se¢im imkan1 yaradir.

43 Charles Szladits, Comparative Aspects of Product Liability, 16 Buffalo Law Review 229, 233
(1966).

4 Yuxanda istinad 41, 101.

4 Yeno orada, 102.

46 Joachim Zekoll, The German Products Liability Act, 37 American Journal of Comparative Law
809, 810 (1989).

47 Manfred Wandt, German Approaches to Products Liability, 34 Texas International Law Journal 71,
72 (1999).

8 Frank Peter Schuster, Main Structures of Product Liability in German Private and Criminal Law,
20 Stellenbosch Law Review 426, 442 (2009).

4 Roderich C. Thummel, German Product Liability Law, 26 International Business Lawyer 57, 57
(1998).
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IV. Mahsul anlayis1
A. Avropa hiiququ

Direktivo goro mohsul dedikds baglica kond tosarriifatt mahsullar1 vo oyun
istisna olmaqla, diger dasinar ve ya dasinmaz asyaya birlogdirilmis olsa bels,
biitlin daginar agyalar basa diisiiliir. Baslica kand tasorriifatt mahsullars, ilkin
emaldan ke¢mis moahsullar istisna olmaqla, torpaq, heyvandarliq vo baliq¢iliq
mohsullar1 demakdir. Mahsul anlayisi, homginin elektriki ds ehtiva edir.*
Bundan slave, Uzv Dévlatlorin bir nego mahkema isinde gan bankindan
tochiz olunan ganin da Direktivo gdra mohsul hesab oluna bilacayi nazards
tutulmusdur.®

Baglica kond tesorriifatt mohsullari ve oyuna noazeron Direktiv Uzv
Dévlatlora onlar1 6z qanunvericiliklorinde mohsul hesab edib-etmomok
imkani1 verirdi. ®* Lakin 2000-ci ilde bu se¢im BSE (bovine spongiform
encephalopathy) xastsliyinin fosadlarinin aradan qaldirilmasi moagsadi ils
1999/34/EC nomrali direktiv ilo logv edildi vo edilon doyisiklik naticosinda
baslica kond tosarriifati mahsullar1 da Direktivin magsadlori tiglin mahsul
hesab olunmaga baslad:.

Direktivin preambulasinda qeyd olunur ki, togsirsiz masuliyyot yalmz
sonayeds istehsal olunmus dasinar asyalara, hamg¢inin dasinmaz assyalarin
tikintisindo istifads olunan vs ya onlara qurasdirilmis daginar asyalara tatbiq
olunmalidir.® Direktiv xammaldan tutmus mitirokkeb senaye mohsullarina
godor, hazirda iso inkisafda olan rogomsal texnologiya mohsullar: da daxil
olmagla, biitiin név mahsullar1 shats edir.*

Almaniya qanunvericiliyina asason, mohsul dedikdo biitiin daginar asyalar
(digor dasmnar vo ya dasinmaz osyaya birlesdirilmis olsa bels), homginin
elektrik basa diistiliir.*®

Yeni texnologiyalarin inkisafi ilo bagli V hesabatda qgeyd olunur ki,
mohsullarin bu gtin 1985-ci ildo oldugundan daha miirokkoeb olmasina
baxmayaraq, Direktiv adekvat alot olmaga davam edir.%

Al-nin daxili bazara garst mévqgeyi mohsula géra mosuliyyst haqqinda
miiddoalarla dostoklonon tmumi tohliikesizlik qaydalarma asaslanir.
Xidmoatlora goéro miigavilo vo ya geyri-miiqavilo mosuliyyat rejimi vo
mohsullar tiglin spesifik miigavilo vo ya geyri-miiqavilo mosuliyyoti milli

30 Yuxanda istinad 1, mad. 2.

31 Yuxanda istinad 34, 427.

32 Yuxarida istinad 1, mad. 15(1)(a).

33 Yuxarida istinad 1, 29.

34 European Commission, Commission Staff Working Document: Liability for Emerging Digital
Technologies, SWD(2018) 137 final, 6, (April 2018).

35 Gesetz iiber die Haftung fiir fehlerhafte Produkte, §2 (1989).

36 European Comission, Report from the Commission on the Application of the Council Directive on
the approximation of the laws, regulations, and administrative provisions of the Member States
concerning liability for defective products (85/374/EEC), COM(2018) 246 final, 2, (May, 2018).

263



May | 2019 Buraxilis 5:2

hiiquga buraxilmigdir. ¥ Avropa Komissiyasinin Direktivle  bagh
dayarlondirma senadinds agiqca geyd olunur ki, xidmatlor Direktivin ahata
dairasinin xaricindodir.®®

B. Azarbaycan hiiququ

MM-nin 1128.1-ci maddasinds geyd olunur ki, malin, igin vo ya xidmatin
konstruksiya, resept vo ya digar qiisurlar1 (keytiyyotsiz moahsul) naticasinds,
habels mala (ise, xidmato) dair yanlis va ya yarimgiq informasiya naticesinda
fiziki goxsin hayatina, saglamligina vo ya amlakina doyeon zarorin avazini
malin saticist vo ya istehsalgisi, isi gormiis vo ya xidmoti gostoarmis soxs
(icrag1), togsirli olub-olmadigina vo zaror¢okenin onlar ilo miiqavils
miinasibatlorinds olub-olmadigina baxmayaraq, 6domalidir.*

1128.5-ci maddado isa tosbit olunur ki, istanilon dasinar asya digor dasinar
vo ya dasinmaz asyanin bir hissasi olduqda da, habels elektrik corayani
mohsul sayilir. 9kingilik naticosinde alds edilmis vo hals emal olunmamisg
kond tasarriifati moahsullari, heyvandarlq, arigiliq vo baliqgiliq mahsullar:
(natural kond tesarriifatt mohsullar1) mahsullara aid edilmir. Ov yolu ils alda
edilmis mohsullar barasindo do eyni qayda totbiq edilir.®

1128.5-ci maddads nazards tutulan anlayis moshsula gora mosuliyyatls
baghh Avropa modelindo vo ona asaslanan digor milli qanunvericiliklorda
nazordo tutulan anlayislara oxsar olsa da, 1128.1-ci maddos bir godar ¢asqinliq
yaradir. Bels ki, 1128.1-ci maddadan goriiniir ki, mahsul anlayis: altinda mal,
xidmat veo is basa diisiiliir. Qanunvericilikds bir né6v mahsulun 3 kateqoriyasi
nazards tutulub.

Bundan slave, miivafig maddads xidmat vo is mahsul olaraq geyd olunub.
Fikirlasirik ki, 1128.5-ci maddads mahsulun anlayis: verildiyins gora 1128.1-
ci maddodo nazorde tutulan anlayisin on montigli agiglamas: odur ki,
qanunverici organ burada xidmot vo isi mohsul kimi noazords tutarkon
ximatlarin vo islarin icrasi zamani icragi torafindon istifads olunan qtisurlu
mohsullara gors masuliyyot miiayyon edir. Bels olduqgda da, isin vo xidmatin
mohsul olaraq geyd edilmasi ham liizumsuz, ham ds ¢agdirict olur.

Hom Direktiv, hom ds onu implementasiya edon Almaniya, Birlosmis
Krallig kimi 6lkalarin qanunvericiliklori mal, is vo ya xidmat kimi anlayislarin
yerino mahsul anlayigsindan istifads edirlor.®

Azarbaycan ganunvericiliyi ti¢lin ilk toklifimiz 1128.1-ci maddenin ilk
ctimlasinds nazords tutulan “mal, is vo xidmat” anlayislarinin “mahsul”
anlayisi ilo avoz edilmasidir.

37 Yuxanda istinad 54, 4.

% Yuxarida istinad 27, 3.

39 Azorbaycan Respublikasinin Miilki Macallasi, mad. 1128.1 (1999).

% Yeno orada, mad. 1128.5.

1 Yuxanda istinad 1, mad. 1; Yuxanda istinad 55, §1(1); Consumer Protection Act, mad. 2(1)
(1987).
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V. Zarors gora masuliyyat dasiyan soxslar

A. Avropa hiiququ

Direktivin 1-ci maddasine goras istehsal¢gi mohsulunda olan qtisurun sobab
oldugu zaror goro moasuliyyst dasiyir.®? Direktivdan agig-askar goriindiiyii
kimi zorara goro moasuliyyet dasiyan soxs dedikds istehsalgi basa diistiliir.
Ona goro moagalonin bu hissesinds Direktivin istehsalgt olaraq kimlari
nozardsa tutmast aragdirilir. Direktivin istehsalgt ilo bagh miiddsalar:
asagidaki kimidir:

1. Direktive goro, istehsalgt dedikds son mohsulun istehsalgisi, har
hans1 xammalin istehsalgisi vo ya tamamlayict hissonin istehsalgisi basa
diisiiliir. istehsalc1 anlayisi, hamginin mohsula 6z adini, smtes nisanini ve ya
digor forglondirici xiisusiyyetini qoymaqla 6ziinii onun istehsalgis1 kimi
toqdim edan goxslori da ohats edir.®

2. Direktivin 3-cti maddassinin 2-ci paraqrafina gors 6z sahibkarliq
foaliyyoti gorgivasindo satis, kirayo, icare vo ya har hansi formada distribusiya
{iciin Al-yo mohsul idxal eden soxs, Direktivde nazerds tutulmus sokilde
istehsalg1 hesab olunur vo istehsalg1 kimi mosuliyyot dasiyur.®

3. Direktivin 3-cli maddasinin 3-cli paraqrafina ssasen, moshsulun
istehsalgisinin miisyyan oluna bilinmadiyi hallarda, mahsulun tachizatgis:
zarargokan soxso aglabatan miiddst arzinds mahsulun istehsalgisinin vo ya
onu moahsulla tochiz etmis soxsin goxsiyyati barode malumat vermoazss,
moahsulun har bir tachizatgist ilo mohsulun istehsalgist kimi davranilir.
[stehsalginin ad1 bildirilss belo, mohsul 3-cii maddonin 2-ci paraqrafinda
istinad olunan idxalginin sexsiyyatini bildirmirss, eyni qayda idxal olunan
mohsullara nazaran do totbiq olunur.®

AOMH-in fikrince, 3-cti maddonin 3-cii paraqrafi bu clir sorh olunmalidir ki,
iddia edilon qiisurlu bir mahsuldan zarar ¢okon soxsin homin moahsulun
tochizatgisina garsi hiiquglarini hoyata kegirmadon 6nco aglabatan sokilda
hamin mahsulun istehsalgisint miisyyon eds bilmirsa, milli mahkamanin isin
hallarinin isiginda miioyyon etdiyi sokilda tochizatgi 6z togobbiisti ilo vo
dorhal zarargokon soxse istehsal¢inin vo ya 0z tachizatgisinin soxsiyyeti
barads malumat vermazss, onunla mahsulun istehsalgis1 kimi davranilir.®

Bu miiddosalar qtisurlu mahsullarin doévriyyoys buraxilmasinin qarsisini
almaga vo onlar1 istehsal vo ya distribusiya edon vo ya onlardan har hansi
yolla manfast alds edanlari cozalandirmaga calisir.®”

Jane Stapleton geyd edir ki, Direktive asason, sadaca 3 toraf baslica olaraq
mosuliyyot dasiyir: istehsalg, Al-o mohsul idxal edon soxs vo own-brand

62 Yuxanda istinad 1, mad. 1.

63 Yens orada, mad. 3(1).

% Yens orada, mad. 3(2).

%5 Yens orada, mad. 3(3).

66 Aventis Pasteur SA v OB, C-358/08, EU:C:2009:744, Judgment, 64, (2 December 2009).
7 Yuxanda istinad 8, 114.
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istehsalg1. Sirf tochizatgilarin, mosalon topdan vo porakendo saticilarin
moasuliyyaeti ikinci daracalidir.®

Fransa Respublikas1 Direktivin miiddealarint 6z ganunvericiliyino
kogtirorkon 6z sahibkarliq faaliyysti zamani hor hansi techizat¢inin
mohsulunda olan tahliikesizlik qlisurlarina gors istehsalg ilo eyni asasda
mosuliyyst dasidigini noazarde tutmugdur. Lakin ASM geyd edir Kki,
tochizatginuin biittin hallarda vo istehsalgl ilo eyni osaslarla moasuliyyotini
nozarde tutmaqgla Fransa Respublikast 6z  ohdsliklorini  yerina
yetirmomisdir. ® ASOM 2006-c1 ildo yenidon Fransa Respublikasinin eyni
sobabo gora dhdaliklorini pozdugunu geyd etmisdir.”” Eyni zamanda, AOM
Danimarka Kralliginin da distribusiya zancirinda yer alan ara tachizatgilar
istehsalgilarla eyni gortlor altinda masuliyyatli edon miiddaalar gobul etdiyina
goro 0z ohdoliklorini pozdugunu geyd etmisdir. ! Bu, o demoakdir ki,
tochizatgilarla istehsalgilar eyni asaslarla moasuliyyatli hesab oluna
bilinmazlar.

AOSM Direktivin gobul olunmasi zamani yiiksok noqtoyo ¢atan hazirhq
islorini (travaux préparatoire) nazara alaraq bildirir ki, Direktiv torafindon
yaradilan hiiquq sistemindo istehsal vo marketing zoncirinds yer alan iqtisadi
operatorlarin oynadig: rollar ol¢tildiikden sonra qiisurlu mahsullarin sebab
oldugu zarars gora masuliyyat prinsipca istehsalgilarin tizarine qoyulmusdur
vo vyalniz miiayyen olunmus hallarda idxalgillarin ve tochizatgilarin
moasuliyyeti nazards tutulmusdur.”

AOM tosdiq edir ki, Direktivin miiddsalarina uygun olaraq qtisurlu
mohsulun tochizatgisini moasuliyyotli hesab etmoayin miimkiinliiyt zorargokon
soxs liglin iddia qaldirmagi daha sads edardi.” Lakin tachizatgilarin tizarine
bu cilir masuliyyats qarst sigorta etdirmok 6hdsliyinin qoyulmasi mahsullar:
ohamiyyetli doracads daha bahali edardi.” Bundan alavs, bu, har tachizatg
0z tochizatgisina garsit reqres qaydasinda toslsb irali siiraceyine vo zanciri
istehsalgiya godar geri aparacagina goro mahkems icraatlarinin ¢oxluguna
gotirib gixarard1.”® Islorin bdyiik oksariyyetinde tochizat¢inin mohsulu aldig:
vaziyyatda satmaqdan artiq heg no etmadiyi vo mahsulun keyfiyystine yalniz

88 Jane Stapleton, Products Liability in the United Kingdom: The Myths of Reform, 34 Texas
International Law Journal 45, 51 (1999).

% French Republic, yuxarida istinad 17, {49.

70 Commission of the European Communities v French Republic, C-177/04, EU:C:2006:173,
Judgment, 55, (14 March 2006).

"L Commission of the European Communities v Kingdom of Denmark, C-327/05, EU:C:2007:409,
Judgment, {18, (5 July 2007).

2 Centre hospitalier universitaire de Besangon v Thomas Dutrueux and Caisse primaire d'assurance
maladie du Jura, C-495/10, EU:C:2011:869, Judgment, 25, (21 December 2011).

3 Skov Ag v Bilka Lavprisvarehus A/S and Bilka Lavprisvarehus A/S v Jette Mikkelsen and
Michael Due Nielsen, C-402/03, EU:C:2006:6, Judgment, {28, (10 January 2006).

7 Yeno orada.

3 Yeno orada.
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istehsalg: tosir etdiyina gora qlisurlu mahsula gors istehsalginin masuliyyatli
olmasinin uygun oldugu diistiniilmisdiir.”

Il hesabatda geyd olunur ki, boazi royler tachizat¢inin moasuliyyatini
miisyyon etmok fikrini rodd edir. Osas arqument budur ki, togsirsiz
moasuliyyeat prinsipinin tochizat¢rya neca tatbiq olunacagini gérmok ¢oatindir.
Tachizatgl saxlamaga vo ya naqliyyata gora yaranan hor hansi qiisura gora
moasuliyyoetli olsayds, bu, tagsir asasli masuliyyst konsepsiyasina yaxinlagardi.
Digor problemlor iso moasuliyyatli soxsi (istehsalct vo ya tochizatgl) miisyyon
etmoak vo tachizatginin sferasina diigen qiisurlari stibut etmak olardi.”

Almaniyanin  “Qtisurlu  Mbahsullara goéra Mbosuliyyst” haqqinda
ganununun 4-cti maddasi do istehsalgt anlayisina Direktivdokine oxsar
agigqlama gotirir.”® ©Onanavi ganunlar ilo miigayiseds, 4-cii madds miimkiin
moasuliyyotli taraflorin shats dairasini genislondirir.”

Xidmeatlarin icrast zamani icragilarin qulisurlu mohsullardan istifads
etmoasino goro moasuliyyotli olub-olmamasi ilo baglh ASOM qeyd edir ki,
xidmatlorin gostorilmoasi zamani Direktivin 3-cli maddesinds nazards tutulan
sokildo istehsal¢gt olmayan, xidmatlorin gostorilmesi zamani qlisurlu
avadanliglardan ve ya mahsullardan istifads edan icraginin xidmatlari gobul
edon soxso vurdugu zorors goro mosuliyyeti Direktivin oshate dairasina
diismiir.®

Lakin A9M, homginin hesab edir ki, Direktivin motnindo he¢ no bu
naticoye golmoya osas vermir ki, qlisurlu moahsullara goro istehsal¢inin
moasuliyystini miiayyon edon Al ganunvericiliyi, Uzv Dévlotlorin xidmotlorin
gostarilmasi kontekstinds istifads olunan qiisurlu mahsullarin sabab oldugu
zarara goro kompensasiya miisyyon etmok imkanini radd edir.®

B. Azarbaycan hiiququ

MM-nin 1128.1-ci maddasins asasan, zararin avozini malin saticis1 vo ya
istehsalgisi, isi gormiis vo ya xidmoti gostormis goxs (icragi), togsirli olub-
olmadigina vo zoror¢okonin onlar ilo miigavilo miinasibatlorindo olub-
olmadigina baxmayaraq, 6édomolidirlor.®

MM-o asason masuliyyot dasiyan soxslar dedikds (1) istehsalgi, (2) satict vo
(3) icrag1 (is vo xidmot kontekstindo) basa distiliir.

MM-nin 1128.6-c1 maddosindo nozordo tutulur ki, son mohsulu, mohsulun
osas iinsiiriinii vo ya hissasini istehsal etmis soxs istehsalgi sayihir. Oz
adindan, amtas nisan1 ils vo ya digor forglandirici nisanla istehsalgt kimi gixis
edanlarin hamisi istehsalgt sayilirlar.®

76 Yena orada.

77 Yuxarida istinad 20, 23.
78 Yuxanda istinad 55, §4.
7 Yuxarida istinad 46, 812.
80 Yuxarida istinad 72, 439.
81 Yeno orada, J32.

82 Yuxarida istinad 59.

83 Yeno orada, mad. 1128.6.
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MM-nin 1128.8-ci maddasine asason, ogor istehsalgini miioyyonlosdirmok
miimkiin deyildirss, har hansi mahsul gondaran (bu barads taleb verildikdon
sonra bir ay arzinde onun istehsalgt barasinds zarargokoans malumat verdiyi
hallar istisna olmagla) ve ya ona bu mahsulu géondarmis goxs istehsalg1 sayilir.
Istehsalginin adi moalum olsa da, mohsulu ilk satanin kim oldugunu
miisyyanlogdirmek miimkiin olmadiqda idxal malina da bu qayda tatbiq
edilir.

MM-nin nazordoe tutdugu istehsalgl anlayisina nozor saldigimiz zaman
goriirtik ki, 1128.6-c1 vo 1128.8-ci maddalords nazards tutulan istehsalg
mathumu Direktivin 1-ci maddaosi ile oxsarliq taskil edir.

Burada asas problem saticinin vo icraginin masuliyyoti ilo baglidir. MM-o
gors, malin qtisurlar1 naticesinde vurulmus zararin ovozini zarar¢okonin
se¢imi tizro mohsulun saticis1 vo ya istehsalgisi 6domalidir. # Digor bir
maddoys osason ise isin va ya xidmoatin qlisurlar1 naticasinds vurulmus
zararin avazini isi gdrmiis vo ya xidmati gostarmis soxs (icragt) ddomalidir.?

MM-o goro, keyfiyyatsiz mahsulun naticesinda vurulmus zarari mahsulun
saticis1 6dadiyi halda bu Macallonin 1114.2-ci maddasinin miiddsalar: totbiq
edilir.® 1114.2-ci maddads iso geyd olunur ki, birlikds vurulmus zararin
avazini 6ddomis zararvuran diger zararvuranlarin har birinden zerargokena
odadiyi avozin homin zororvuranin tagsirinin daracesine uygun moablogda
hissosini tolob edo bilor. Togsirin doracosini miiayyonlosdirmok miimkiin
olmadiqda hissalor barabar sayilir.®

Macolladan goriintir ki, saxse keyfiyyatsiz mal naticosinds zarar vurularsa,
homin saxs miimkiin olan variantlardan birini segir, yoni ya moahsulun
saticisina, ya da istehsalgiya iddia verir. #® Lakin zororo goéro mosuliyyot
dastyan goxslorlo bagli Avropa hiliququnu miizakire edarken gordiik ki,
tochizatgilarin  (bizim halda saticilarin) istehsalgilarla eyni asaslarla
moasuliyyst dasimasi dogru deyildir. Ciinki bu, tachizatcilarin 6z risklarini
sigorta etdirmolorino sobob olur vo bu da mohsulun giymatinin
bahalasmasina gotirib ¢ixarir. Eyni zamanda, saticilar/tachizatgilar oksor
hallarda mohsullar1 aldiglar1 kimi satirlar vo moahsulun keyfiyyatinos tasir
gostormirlor. Yuxarida da gostorildiyi kimi saticinin reqres hiliququnu
nazardas tutmaq reqres hiiququna asaslanan iddialar zanciri yaradir ve bu da
mohkomo iglorinin sayiun artmasina vo tochizatgilarin yenoa do sonda
istehsalgilara qarsi iddia qaldirmalarina gatirib gixarir.

Buna goro ds, Azorbaycan ganunvericiliyi {glin ndvbeti toklifimiz
saticinin/icraginin istehsalgt ilo eyni asaslarla olan mosuliyystinin aradan
qaldirilmasidir.

84 Yeno orada, mad. 1129.1.
85 Yeno orada, mad. 1129.2.
86 Yeno orada, mad. 1129.4.
87 Yeno orada, mad. 1114.2.
88 Yuxarida istinad 22, 982.
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VI. Zarar anlayisi
A. Avropa hiiququ

Direktivo gora zoror agsagidaki monaya golir:

1. Oliim ve ya saglamliga deyan ziyan naticasinds yaranan zarar;

2. Qitisurlu mahsulun 6ziindan basqa digar asyanin hissasine dayon
zarar va yo onun mahv olmast.

Bundan olave, doyon zororin Direktivin mogsadlori tiglin zorar hesab
olunmas: {i¢lin bir sira digor sortlor do garsilanmalidir. Belo ki, Direktiva
asasan, asyaya dayon zarar minimum 500 Avro doayarinds olmalidir. Osya adi
qaydada soxsi istifads vo ya istehlak magsadloari {i¢lin nazards tutulmalidir va
zarargokan soxs torofindon osason soxsi istifade ve istehlak {igiin istifade
edilmis olmalidir.®

Direktiv zoror gaydalarinin harmonizasiyasina cohd etmomisdir.® Uzv
Dovlatlor arasinda galan forqlarden biri ds zarar kimi vacib masalalarls bagh
milli hiiquq ssasinda gorar verilmasidir.”

Komissiya torofindon gobul olunan “Green Paper”ds, hamginin
professional vo ya kommersiya mogqsodli istifade {i¢lin nozordo tutulan
mohsullara doyon zororin Direktivin shato dairesinds olub-olmadigi da
miizakirs olunur.®” Burada roaylar, asasen, manfidir vo naticods geyd olunur
ki, bununla bagh Direktive dayisiklik etmayos ehtiyac yoxdur.” AOM da geyd
edir ki, professional istifads ti¢lin nazards tutulan vo bu magsadle islodilon
asya Direktivdoki “zarar” termini ilo shato olunmur.* Lakin Direktiv Uzv
Dovlatlora hamin ciir agyalar ti¢iin Direktivds nazards tutulan sistema uygun
moasuliyyot sistemi miiayyon etmays mane olmur.*

Bundan slave, mahsulun 6ziine dayon zarorin Direktiv torafindon ohato
olunmasi1 masalasi Il hesabatda miizakirs olunur ve bu sahads do dayisikliya
ehtiyac olunmadig1 geyd olunur.

Maraqlidir ki, Direktivi 6z qanunvericiliyine implementasiya edarken
Fransa Respublikasi zorarin minimum 500 Avro dayerinds olmas: talsbini
miioyyon etmomisdir. O, 6z mévqeyini 4 faktla asaslandirird:

1. Minimum mablag zarar¢oken goxsi mohkomoads iddia galdirmagq
hiiququndan moahrum etmokls, mahkomays c¢atimliliq kimi asas hiiququ
pozur;

89 Yuxarida istinad 1, mad. 9.

0 Yuxarida istinad 8, 116.

91 Yuxanda istinad 34, 424.

92 Commission of the European Communities, Green Paper: Liability for defective products,
COM(1999) 396 final, 3 (July 1999).

3 Yuxarida istinad 20, 25.

4 Moteurs Leroy Somer v Dalkia France and Ace Europe, C-285/08, EU:C:2009:351, Judgment, {17,
(4 June 2009).

% Yeno orada, I31.

96 Yuxarida istinad 20, 25.
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2. Minimum mablag hom istehsalgilar, hom ds istehlakgilar arasinda
adalatsiz barabarsizliklor yaratdigina gora baraber raftar prinsipins ziddir;

3. Minimum mableg delikt masuliyyatini biitdvliikde istisna edon
gayda ils eyni effekts malikdir vo fransiz hiiququna gors, bu, ictimai siyasata
ziddir;

4. 28 iyul 1999-cu ilds Komissiya qilisurlu mahsullara gors moasuliyyat
hagqinda “Green Paper”ds minimum mablagin lagv olunmasini toklif
etmisdir.”

1-ci fakt eyni zamanda Yunanistan Respublikasi torsfindon do irali
stiriilmiisdiir.”® Lakin AOM qeyd edir ki, Al ganunvericiliyi torafindon edilon
se¢imin noticosi budur ki, haddindon artiq sayda mohkomsa icraatlarmin
garsisini almaq tiglin kigik maddi zararlor zamani qilisurlu moahsullardan
zorar ¢okon soxslor Direktiv torofinden ortaya qoyulan moasuliyyat
qaydalarina asaslana bilmozlor, ancaq adi miigavilo vo ya geyri-miigavilo
moasuliyyeti hiiququ ssasinda iddia qaldira bilorlor.”

Qeyri-maddi zororo goro kompensasiya tamamilo milli hiiqugla
nizamlanir.1%

B. Azarbaycan hiiququ

MM-nin 1128.1-ci maddasins asasan, fiziki saxsin hayatina, saglamli$ina vo
ya amlakina dayan zararin avezini zarar vuran soxs 0domsalidirlor. Malin, isin
vo ya xidmatin qlisurlar1 naticosinde amlaka zoror vurulan hallarda bu qayda
yalniz o sartls totbiq edilir ki, keytiyyotsiz mohsul diger amlaka zarar vurmus
vo homin diger amlak 6z toyinatina gors, asasen, istehlak moagsadi tiglin
istifads edilmis olsun.!

Macallonin miivafiqg maddasindo gostarilon zaror obyektlori (soxsin hayati,
saglamligl vo omlaki) Avropa modelino asaslanan mohsula gora masuliyyot
hiiququna uygun golir. Bundan slavs, zararin obyekti olan amlakin zarar
vuran mohsulun 6ziinii vo professional mogsadlor {igiin istifado olunan
omlak: istisna etmasi do hom Direktivo, hom do ona osaslanan Avropa
olkalarinin ganunvericiliklarins uygun galir.

Yuxarida da geyd etdiyimiz kimi Direktiv zororo goro timumi gaydalar
miisyyan edib, onlarin 6donilms formasini vo s. milli hiiquga buraxmisdir.
Lakin MM-das malin, isin vo ya xidmatin qlisurlari naticasinds doyen zararin
avazinin ddanilmasi qaydalar: barads normalar miisyyan edilmomisdir.

Hesab edirik ki, qanunverici organ burada zorars goros timumi qaydalarin
totbigini nazards tutmusdur. Fikrimizcs, zorarin avezinin 6danilmasi barada
timumi normalardan mahsula gora moasuliyyst hiiququnda nazards tutulan

%7 French Republic, yuxarida istinad 17, {27.

%8 Hellenic Republic, yuxarida istinad 17, 427.

9 Yeno orada, q30.

100 Henning Veedfald v Arhus Amtskommune, C-203/99, EU:C:2001:258, Judgment, 127, (10 May
2001).

101 yyxanda istinad 59.
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zararlarin avazinin ddanilmasi {iglin istifade etmoak adekvat tadbir olmazdu.
Ciinki mohsula goro mosuliyyst hiiququ yuxarida gostorilon sokilds
Ozlinamaxsus xiisusiyyatlori ilo xarakterizo olunur. Masalon, burada sirf
maliyya itkilori'® vo manavi zarar shats olunmur.

Burada maraq doguran masalalordon biri do “Manavi zararin ddonilmasi
barado gqanunvericiliyin mohkomalar torafinden totbiqi tocriibasi” haqqinda
Azarbaycan Respublikast Ali Mohkamasinin Plenumunun 3 noyabr 2008-ci il
tarixli goraridir.1%

Bels ki, gorarda geyd olunur ki, miilki ganunvericilikde miisyyon olunmus
zararvuran soxsin togsirinden asili olmayaraq maddi mosuliyyst dasimast
hallar1 eyniliklo manavi zororin 6donilmosi barodoe iddialara da aiddir'™ vo
mohkomo MM-nin 1128.1-ci maddasino istinad edorok hesab edir ki, monovi
zarar monavi sarsintt vo iztirablarin ovezinin 6donilmasine yonsldildiyi
tiglin istehlakgilarin hiiquglar: pozuldugu hallarda menavi zarorin moablagi
malin  (isin, xidmatin) doyerinden deyil, istehlak¢inin moruz galdig:
monavi sarsintt vo ya iztirablardan asili olaraq miiayyen edilmalidir. *® Bu
gorara istinad edon Azarbaycan Respublikasi Ali Mahkemasinin Miilki islor
Uzrs Mahkama Kollegiyasi 26 fevral 2009-cu il tarixli gorarinda malin, isin vo
ya xidmatin qlisurlar1 noticosinde dayon zarorin ovezinin o6danilmasi
kontekstindo monoavi zoror miiayyon etmisdir.!%

Manavi zarorlo bagh yuxarida nezards tutulan masslalorin ve zararin
avazinin 6danilmasi mexanizmi ilo bagh digor masalalarin aydinlagdirilmasi
tiglin bizim Azarbaycan qanunvericiliyi ti¢lin novbati toklifimiz malin, isin vo
ya xidmatin qlisurlar1 noticosinde dayon zarorin ovezinin o6danilmasi
kontekstindo vurulan zorarlerin ovezinin 6denilmasi mexanizmins dair
gaydalarin miiayyen edilmasidir.

IX. Masuliyyati istisna edon hallar
A. Avropa hiiququ

Direktivin 7-ci maddosine asasan, istehsalg1 asagidak: hallar: siibut edarss,
mosuliyyat dagimur:

a. Mshsulu dévriyyaye o buraxmayib;

b. Sortlari nazara alaraq bu yaqindir ki, zarars sabab olan qiisur,
mohsul onun toraofindon dovriyyoyo buraxilan vaxt mévcud olmayib vo ya
qlisur sonradan yaranib;

192 Yuxarida istinad 68, 52 (1999).

193 Bax: hitp://supremecourt. gov.az/post/view/ 1635 (Son baxis tarixi: 15 May 2019-cu il).

104 “Monavi zararin Sdonilmasi barads qanunvericiliyin mahkamaloar torafindan totbigi tacriibasi”
haqqinda Azarbaycan Respublikasi Ali Mahkamasinin Plenumunun garart, 99 (3 noyabr 2008).

195 Yeno orada, q11.

106 Azarbaycan Respublikast Ali Mohkomosinin Miilki islor Uzra Mohkomo Kollegiyasinn qgarari (is
No: 2(102)501/09), 5 (26 fevral 2009).
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c. Mshsul onun torofinden satis vo hor hansi formada iqtisadi
mogsadlo distribusiya {ticiin istehsal olunmayib vo ya onun sahibkarliq
faaliyyoti zamani distribusiya olunmayib;

d. Qtisur mohsulun salahiyystli organlar torafinden gebul edilon
tonzimlomaoloars riayot edilmosino goradir;

e. Mshsul dovriyyaye buraxilan zaman elmi vo texniki biliyin
voziyyeti qlisurun agkar olunmasini miimkiin edacok voziyyotds deyildi;

f. Qtisur moahsulun torkib hissasinin uygunlasdirildigi mahsulun
dizaynina vo ya moahsulun istehsalgisi torafindon verilon tslimatlara aiddir
(istehsalginin mahsulun tarkib hissasinin istehsalgisi oldugu hallarda).'””

Yuxarida nozards tutulanlardan slave, Direktivin 8.2-ci maddasine asason,
agor zarar ham moahsulun qlisurlu olmasina gors, hom ds zarargoken goxsin
va ya onun masuliyyatli oldugu saxsin tagsirina gora bas verarso, istehsal¢inin
mosuliyyoti azaldila vo ya lagv oluna bilor.'%

7-ci maddenin “a” bandina gors, ogor istehsalgt moahsulu dovriyyaye
buraxmayibsa, o, bu mohsulun qilisuru noticesinde doayen zarors gore
moasuliyyst dasimir. AOM mohsulun “dovriyysys buraxilmasi” ifadasine
aydinliq gotirmisdir. Belo ki, Henning Veedfald v Arhus Amtskommune isindo
mohkomsa geyd edir ki, qlisurlu mahsul insan organinin transplantasiyaya
hazirlanmas1 ve organa dayon zararin bu hazirliq miialicesindan
gaynaqlandigi hallar1 shats edan xtisusi tibbi xidmatlorin gostorilmasi zamani
dovriyyoys buraxilmis hesab olunur.'® Bu, o monaya galir ki, istehsalg
harada bas verdiyindan asili olmayaraq, ager mahsulu 3-cii torafin (bu hom
istehlak¢t, hom da dastyici ola ilor) ixtiyarina vermisdirss, bu zaman miivafiq
maddonin talablari garsilanmig hesab olunur.''® AOM O’bryne v. Sanofi Pasteur
isindo agiqca geyd edir ki, mohsul istifado vo ya istehlak tiglin ictimaiyyato
toklif edildiyi formada istehsalg1 tarafindon hoyata kegirilon istehsal prosesini
tork edir vo marketing prosesino daxil olursa, dovriyyaye buraxilmis sayilir.!'*

7-ci maddanin “b” bandi qlisurun mahsulun istifadosi zamani tobii olaraq
amoalo galmasini nazards tutur. Lakin mahsul ¢ox tez siradan ¢ixarsa, bu
zaman mohsulun doévriyyoyo buraxildigi zaman qiisurlu olmasi hesab
olunur.'? Burada istehsalg1 sadaca siibut eds bilor ki, digor satilan eynicinsli
mohsullarin heg birinda bu qlisur yox idi ve ya mahsullarin istehsali zamani
biittin tolob olunan standartlar goézlonilmisdir. * Bu halda istehsalgt
mosuliyyotdon xilas olmagq {igtin biitlin zoruri todbirlori gordiiytinti stibut

107 Yuxanda istinad 1, mad. 7.

198 Yyxanda istinad 1, mad. 8(2).

199 Yuxarida istinad 100, q18.

110 yyxanda istinad 34, 433.

1 Declan O'Byrne v Sanofi Pasteur MSD Ltd and Sanofi Pasteur SA, C-127/04, EU:C:2006:93,
Judgment, 927 (9 February 2006).

112 Yuxarida istinad 34, 433.

113 Yyxanda istinad 7, 119.
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etmoli olacaq. Buna gora da istehsalginin buradak: masuliyyati ehtiyatsizliga
asaslanan masuliyyots ¢evrilocokdir.!*

bondi ilo bagli Henning Veedfald v Arhus Amtskommune
isindo AOM-o toqdim olunan suallardan biri do tamamils ictimai osaslarla

" _rr
C

7-ci maddonin

maliyyalagson vo xastonin hor hansi Odonis etmoadiyi tibbi xidmatlorin
gostorilmasi ¢orgivasinds istehsal vo istifads olunan moahsullarin miivafiq
maddos ilo shats olunub-olunmadig idi.'"® Belo ki, burada cavabdeh iddia
edirdi ki, xasto tibbi xidmatloro goro 6donis etmadiyino gors, homin tibbi
xidmotlorin gostorilmoasi zamani istifado olunmus mohsullar iqgtisadi
mogqsadlo istehsal olunmamis sayilmalidir."'® A©M bu fikri rodd edorak qeyd
edir ki, ictimai fondlar tarafinden maliyyslason tibbi xidmatlora gore xasts
birbasa 0donis etmoso do, homin ictimai fondlar vergi odoyicilorinin
odaniglori hesabina faaliyyot gostorirlor vo buna gors do xidmatlarin ictimai
fondlar torsfinden maliyyslosmasi mohsullarin igtisadi ve ya sahibkarliq
moagsadlari tiglin istehsal olunmasini istisna etmir. 7 Belsliklo, mahkomsa
gorar verir ki, 3-cli halda nszords tutulan miiddealar ictimai fondlar
torafindon maliyyoalasan tibbi xidmatlorin gostorilmasi zamani istifads olunan
mohsullardan doyan zarorloro samil olunmur. '

7-ci maddenin “d” bendins nezaren, bu istisna totbiq olunan hiiquq
normasinin diizgiin olmadigr vo istehsalginin 2 bola (totbiq olunan
standartlar1 pozmaq vo ya bazara qiisurlu mahsul buraxmagq) arasinda se¢im
etmoak moacburiyystinds oldugu hallara samil olunur. ' Burada da asas
xiisusiyyot obyektiv olaraq dayerlondirilo bilocok elementlordan ziyads,
cavabdehin davraniginin giymoatlondirilmasidir.?

Direktivin 7-ci maddasinin “e” bondino asason, istehsal¢i onun moahsulu
dovriyyoaye buraxdig zaman elmi vo texniki biliyin vaziyyatinin qlisuru agkar
etmoayo imkan veracok saviyyoada olmadigini siibut edorss, mosuliyyat
dasimir. Bu miiddsa Direktivin an 6namli miiddealarindan biri olmagla
yanagl, eyni zamanda on miibahisali vo {izorindo an g¢ox fikir ayriliglarinin
yasandig1 miiddsalardan biridir.

AOSM nozordo tutur ki, Direktivin 7(e) maddasi istehsalginin faaliyyot
gostordiyi sanaye sektorunda istifads olunan praktikalar va ya tahliikesizlik
standartlarina deyil, mohsulun dévriyyaye buraxildigi zaman elmi vo texniki
biliyin voziyyatino (belo biliyin an gabaqcil soviyyasi do daxil olmaqla)
istigamatlonir. ' Miiddoa istehsalginin faktiki vo ya subyektiv olaraq

114 Yeno orada.

115 yuxarida istinad 100, 19.

116 Yeno orada, 20.

117 Yeno orada, q21.

113 Yeno orada, q22.

119 Yuxarida istinad 34, 434.

120 Yyxarida istinad 8, 119.

121 Commission of the European Communities v United Kingdom of Great Britain and Northern
Ireland, C-300/95, EU:C:1997:255, Judgment, {26 (29 May 1997).
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moalumatlandirildig: v ya melumatlandirila bilacayi biliyin vaziyyetini deyil,
istehsalginin malumatlandirildig1 prezumpsiya olunan elmi va texniki biliyin
obyektiv vaziyyatini nazards tutur.'” Homginin, miivafiq elmi vo ya texniki
bilik mahsul dévriyyoaya buraxilarkan ¢atimli olmalidir.'?

Ingilis dilli adebiyyatda bu ciir istisna development risk adlandirildigina
gora biz do bundan sonra onu inkisaf riski adlandirmag1 mogsadomdtivafiq
hesab edirik. Direktivin gobul olunmasi zamani hoam Avropa Parlamenti, hom
do Surasi inkisaf riskinin Direktive daxil edilmasini togviq edirdilar. ' II
hesabatdan gortintir ki, ssnayedaki maraqli toraflar inkisaf riskine asaslanan
istisnanin saxlanilmasinin torafdaridirlar. Onlarin fikrina goérs, bu ciir
moasuliyyat elmin vo yeni moahsullarin inkigafina vo innovasiyasina mane
olardi. % Bazi Uzv Doévlatlorde inkisaf riski hallarinda bels istehsalg
mosuliyyoatli sayilir. 1 Masalon, Almaniyada 1978-ci ilden bari derman
mohsullar: sahasinds inkisaf riski masuliyyoti istisna etmir.'?

Inkisaf riskindon danisarken miitlaq 2004-cii ilde noasr olunmus
Fondazione Rosselli hesabatina da nazar yetirmoak lazimdir. Bu aragdirma
inkisaf riski miiddsasinin iqtisadi tosirini analiz etmak {iglin aparilmigdir.!?
Hesabatin tapintilar1 bildirir ki, tez-tez istifado olunan arqument, yoni inkisaf
riski miiddsasinin yeniliklar {i¢iin stimullarin vo istehlakg¢ilarin maraqlarinin
gorunmast ehtiyaci arasinda Direktivin balansina nail olmagda énomli faktor
olmast asashdir vo asagidakilara asaslanir:

1. Inkisaf riski miiddeasi yeniliklo alagoli risklori azaltdigi {iciin
yenilik etmak tiglin stimullar1 qoruyur;

2. Inkisaf riski miiddeasi Avropa sonayesinde mohsula goro
moasuliyyotls bagh sigorta xarclorinin nisbi sabitliyinin miisyyen edilmasinda
vo mahkama icraatlarinin aglabatan saviyyads saxlanmasinda agar faktordur;

3. Sort mosuliyyat rejiminde yiiksak texnologiya (yliksok risk)
sektorlarindaki sirkotlor, onlarin inkisaf riskini shato edon, aglabatan sigorta
siyasoti olda etmokds ¢atinlik ¢okarlar.'?

7-ci maddenin “t” bandine osasen, istehsalgl, qiisur mohsulun torkib
hissasinin uygunlasdirildigi mahsulun dizaynina ve ya mahsulun istehsalgisi
torofindon verilon talimatlara aid oldugu zaman mosuliyyot dagimir

122 Yeno orada, I27.

123 Yeno orada, q28.

124 Martin Ueffing, Directive 85/374 — European Victory or a Defective Product Itself?, 4 MaRBle
Research Papers 373, 376 (2013).

125 Yuxanda istinad 20, 17.

126 Yeno orada.

127 Yeno orada, 17-18.

128 Commission of the European Communities, Report from the Commission to the Council, the
European Parliament and the European Economic and Social Committee: Third report on the
application of Council Directive on the approximation of laws, regulations and administrative
provisions of the Member States concerning liability for defective products (85/374/EEC of 25 July
1985), amended by Directive 1999/34/EC of the European Parliament and of the Council of 10 May
1999), COM(2006) 496 final, 6 (September 2006).

129 Yeno orada, 7.
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(mohsulun torkib hissasinin istehsalgisi). H. C. Taschner-o istinad edon Cees
van Dam qeyd edir ki, bu istisna artiqdir vo siyasi seboblora gora Direktive
daxil edilib. Direktivin digor miiddsalarindan aydindir ki, mahsulun torkib
hissasinin istehsalgist yalniz 6z mahsulu qiisurlu oldugu zaman masuliyyat
dasty1r.'®

B. Azarbaycan hiiququ

MM-nin 1131-ci maddasine asason, malin saticis1 vo ya istehsalgisy, isin vo
ya xidmatin icragisi zararin garsisialinmaz qiivvenin tasiri vo ya istehlak¢inin
maldan, isin, xidmatin naticalarindan istifads vo onlar1 saxlama qaydalarini
pozmasi naticasinds amoals goldiyini siibuta yetirarss, masuliyyotdon azad
edilir.’3

Biz MM-nin bu yanasmasimi dogru hesab etmirik. Ciinki yuxarida
miizakirs olunanlardan da goriindiiyti kimi sort mosuliyyot konsepsiyasinin
tomolindaki fikir odur ki, zarar vuran soxs zararin qarsisialinmaz qlivveonin
tosiri altinda vuruldugu hallarda belo masuliyyot dasiyir. Maddonin ikinci
hissosinds nozards tutulan yanasma iso Direktivin 8(2)-ci maddasine uygun
golir.

Bizim Azsrbaycan qanunvericiliyi tiglin toklifimiz budur ki, sart
mosuliyyat konsepsiyasinin tslablorine omal edorosk MM-nin 1131-ci
maddasinin birinci hissasinds nazards tutulan masuliyyati istisna edon hal
qanunvericilikdon ¢ixarilsin vo Avropa tocriibosini totbiq edoarok istehsalgilar
vo istehlakgilar arasinda risklorin odalatli boltisdiirtilmasi vo innovasiyanin
tosviqi ti¢lin moasuliyyoti istisna edon asagidaki hallar qanunvericiliyo daxil

edilsin:
1. Mohsulu doévriyyoye buraxanin istehsalgt olmadigi halda;
2. Qtisurun mohsul istehsalgt torafindon dovriyyeye buraxilan vaxt

movcud olmadigl va ya sonradan yarandigi halda;
3. Moshsul istehsalgt torsfindon sahibkarliq moagsadi ilo istehsal
olunmadig1 halda;

4. Qtisurun istehsalginin macburi normalara amal etmasino gors
yarandigi halda;
5. [stehsalgin mohsulu dévriyyaye buraxarken elmi vo texniki biliyin

voziyyoti homin qlisuru agkar etmoyos imkan vermoadiyi halda.

Notico

Yuxarida geyd olunanlardan da goriindiiyti kimi, mahsula gora masuliyyot
hiiququ hom miigavils vo ananavi delikt hiiququnun, ham do kegon asrin
ikinci yarisindan baslayaraq xiisusi masuliyyat rejimlorinin méovzusu
olmusdur. Sahibkarligin inkisafi istehsal olunan mahsullarin kemiyyatinin
ohomiyyeotli doracods artmasma gotirib ¢ixarsa da, homin mohsullarin

130 yyxanda istinad 34, 434.
131 Yyxanda istinad 59, mad. 1131.
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istehlakgilara vura bilocoyi zororo goro effektiv kompensasiya sisteminin
miisyyan olunmasi vacibdir.

Bu sahads Azarbaycan Respublikasi Avropa modelina asaslanan mahsula
goro moasuliyyet hiiququnu “malin, isin vo ya xidmatin qiisurlarina gors
doyan zararin avazinin d6danilmasi” adi altinda 6z ganunvericiliyino daxil
etmisdir.

Arasdirmamizin naticasi gostormisdir ki, bu sahadaki implementasiya heg
do qlisursuz  olmamisdir vo  bununla baghh  ganunvericiliyin
tokmillasdirilmasine ehtiyac vardir. Burada, xsusilo, Azarbaycan
ganunvericiliyinds nazards tutulmus “moahsul”, “zarar” kimi anlayislar, elaca
doa zarars gora moasuliyyet dasiyan gsoxslor vo hamin soxslorin masuliyyatlarini
istisna edon hallar ilo bagli miiddealar yenidon nozorden kegirilmali vo
Avropa tocriibasine asason miivafiq diizoliglor apariimalidir.
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Zahra Nazorova®

PATENT QANUNVERICILIYININ (DE LEGE FERENDA)
MUQAYiSOLi ToHLILi: PATENT MUVOKKILLORININ
STATUSU, YETORSIZ MOSULIYYOT Vo Bozi
INSTITUSIONAL MOSOLOLOR KONTEKSTINDO

Amnnotasiya

Mbogalada sanaye miilkiyyatinin miihafizasi sahasinds patent qanunvericiliyi milli
prizmadan, ham da ABS, Tiirkiys, Almaniya va digor dovlatlorin timsalinda miiqayisali
tohlil edilarak qanunvericilikdaki bosluglara patent miivakkillorinin statusu, moasuliyyat
tominati va ondaki tarixi qalg izlor, miiayyan prosessual-intitusional masalalarla alagadar
miinasibat bildiriliv. Universal va regional olmagla patent hiiquglarimin beynalxalg
taminat sistemi arasdirmaya colb olunan prioritet masalolordondir. Iki hiiqugi sistemdo
Oziinii biiruzo veran prinsipal forgloar va patent hiiquglarimin pozulmast ilo bagh
miibahisalords miistasna yurisdiksiyaya wmalik milli-ixtisaslasdirilmis, o ciimladon
beynalxalg adalat mithakimasi mexanizmlari do miiallifin diggatindan yan keca bilmazdi.

Abstract

In the article patent legislation in the field of the protection of industrial property is
analysed not only from national side of the prisma, but also from comparative side at the
examples of the USA, Turkey, Germany and other countries; the gaps in the legislation are
paid attention with being related to the status of patent attorneys, provision of
responsibilities, historical traces and some procedural-institusional issues. The
international provision system of patent rights with being universal and regional is the
priority of the involved issues in this study. Of course, the author couldn’t ignore the
principal differences in two legal systems, national specialized and international justice
mechanisms with the exceptional juricdiction in the disputes regarding infringements of
patent laws.
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II. Senays miilkiyyotinin miihafizosindo “yetorsiz” mosuliyyat.
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III. ©¢qli Miilkiyyat Agentliyinin statusunun publik hiiquqi soxs gisminda

miisyyan edilmasi ilo bagl hayata kegirilmali olan zaruri normativ
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Giris

soxsiyyotdon ayrilmaz varidatdir vo intellektual miilkiyyst fovqgoelade

doracada ¢oxcohatlidir. Insan dithasi onun layigli hayati iigiin tominat
monbayidir. Sonuncu fikir hom do, Umumdiinya Oqli Miilkiyyst Taskilatinin
Cenevrads yerlogson moanzil-qarargahinin glinbazinds hakk olunub. Adam Smitin dili
ilo desak, onlar 6zlori aqli mshsullarinin naticasini balli bir “omtosys” gevirarak, 6z
yasamlarini tomin eds bilmslidirlor.

Holo Missuri statinin 1789-cu il tarixli Qanununda deyilirdi ki, insana onun
aglinin emayinin neaticesi olan miilkiyystdon daha “artiq”, aziz diger bir miilkiyyat
ola bilmoz.! Oqli miilkiyyat hiiquglar1 qeyri-maddi tobistli oldugundan, bir negs
mokanda realizo edilo bildiyinden ve hom do subyektlor dairesi geyri-mohdud
oldugundan mohz belo faktorlar ¢oxsayli potensial hiiquq pozuntularina serait
yaradir. Bu moegamda mehz Volterin fikirlori nazerimizde canlanir: “Bunlar
ocaglarimizdakt oda benzoyir: onu qonsudan gotirib, 6ziimiizds yandirib,
digarlaring veririk va belslikls, hamiya maxsus olur..”?

Hegelo goro, intellektual mohsul verimlilik ve ya faydaliliq baximindan yararli
olub-olmamasindan asili olmayaraq dovlat terafindon taninmalidir.* Bu mévqe tobii
ki, utilitarian tohlillora sipardir. Yeri golmiskon aqli miilkiyyatin monsoyi barads
nazariyyalarden biri sayilan standart igtisadi nozariyyonin osas paradigmasi mohz
intellektual mohsullarin ictimai faydali olmasi va ictimai faydam fardilosdirmasidir.*
Tosadiifi deyil ki, milasir iqtisadiyyat biliklors asaslanan iqtisadiyyat adlanir ve onda
y1gilmig qeyri-maddi aktivler maddi aktivlerlo miiqayisede he¢ do az rola malik

‘_ 7 aradiciliq imkanlar1 7anridan verilmis, moahz elo Onunla hiidudlanmis,

! Azarbaycan Respublikas1 Oqli Miilkiyyat Agentliyi, Oqli Miilkiyyat Hiiquglari (magalalar toplusu),
13 (2013).

? Kamran Imanov, Unumdiinya Kitab v Miiallifik Hiiququ Giinii va Azarbaycan Miiallifik Hiiquq
Tarixindan, Oqli Miilkiyyst Hiiquglar (maqalalar toplusu) 127, 127 (2013).

3 Jeanne L. Schroeder, Unnatural Rights: Hegel and Intellectual Property, Cardozo Law, Legal
Studies Research Paper No. 80 (2004).

4 Cobi Giilsan, AR-da 9qli Miilkiyyst Hiiququnun Konstitusiya Hiiqugi Tanzimi vo Tominatlari, 15
(2017).
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deyil vo intellektual kapitalin 6zii iso asas valyuta qisminde ¢ixis edir. Ballidir ki,
oqli miilkiyystin qorunmasi sarmayslorin qoyulusunu va ticarsti hovsslondirir. Bu
gorunmanin saviyyasi, bir név xarici investisiyanin hazirliq sortini va potensial
istoyini tomsil edir.

Miilki ve Siyasi hiiquqlar haqqinda Beynoslxalq Paktin 18-ci maddesi fikir
azadligindan bahs etsa da, 19-cu maddads mohz “soxsi fikir” hiiququna toxunulub:

“Hor bir insanin saxsi fikro malik olmaq, oz fikrini sarbast ifads etmok
hiiququ var. Bu hiiquqa dovlat sorhadlorindan asili olmayaraq har ciir
informasiya vo ideyalar: axtarmaq, almagq, sifahi, yazili, matbuat yaxud
badii ifads formalart vasitasilo yaxud ozii se¢diyi basqa tisullarla yaymaq
azadligt da daxildir.”

Oqli miilkiyyst hiquglarinin qorunmasi dovlstin borcudur, fransiz misllif
Satobrianin tobiri ilo desok, burada “hiiquq borcu dogmur, borc hiiququ dogur”’
Belo huquqlarin qorunmast ile olaqadar roman-german vo ingilis-sakson hiiquqi
sistemlarinda baglica forqlora diqqat yetirsok, ilk novbads 2-ci tip dovletlords
yaradiciliqg mshsulunun daha ¢ox comiyyatin maraqlarina cavab vermosi (necessitas
publica maior quam privata - toplumun ehtiyaci fordin ehtiyacini tstaloyir) sortinin
sisirdilmasinin sahidi ola bilerik. Burada daha ¢ox ictimai faydaliliq onomlidir.
Ikincisi, roman german hiiquq sisteminds hiiquqi tominatlarin vs “toxunulmazligin”
bilavasite yaradiciliq mehsuluna yonalik miioyyen edilmasi, ingilis-sakson hiiquqi
sisteminds iso daha ¢ox yaradicinin 6ziins fokuslanmanin gsahidiyik. Nohayat, qito
Olkolorinin qanunvericilik aktlarinda hiiquqi sexslerin aqli miilkiyyat sahasinds
hiiquglarinin ilkinlikdon mohrum olmasini daha gabariq sokilde gors bilarik.®

Moqalado mahz onanavi intellektual miilkiyyatin ndvii kimi sanaye miilkiyyatinin
miihafizesi sahesinde “portfel” rolunu oynayan patentlo bagli normativ baza tarixi-
komparativ metodla tohlil edilir. Patentlar profilaktik manes olmaqla ssnayenin
biitiin saholorinds teroqqi iigiin togviqat vasitelori hesab olunur. Onlar texniki
innovasiya ii¢iin olverisli zomin yaratmagqla barabaer, innovasiya sahesinde qiidratin
stibutu kimi ¢ixis edir ve giiclii raqabat movcud olan bazarlarda iistiinliik olde etmak
ticiin ehtiyatla istifads edils bilorlor. Bozan ise ixtirani patentlo miihafize etmok cotin
olur vo ya onun qanunsuz istifade olunmasini izlomok geyri-miimkiindiir. Belo olan
halda texnologiya sahibine onu sirr olaraq saxlamaq daha sorfolidir, noainki
“etibarsiz” patent hiiququ altinda qeydiyyatdan keg¢irmok. Bununla barabor
prosedurun bahalt olmasi, mustesna hiiququn miiddstle mohdudlagdirilmasi
sobobindan bozi ixtiragilar sanaye miilkiyyaeti obyektini qeydiyyata almadan know-
how saviyyade saxlayib 6z raqabet qabiliyyatlorini itirmemaoys iistiinliik verirlor.
Bununla bels, patentlor biznesin katalizatorudur ve patent fondlarinin komayi ils
onlar an yenilor barade fasilesiz informasiya menboyi kimi ¢ixis edir. Bir sozla,
patentin ahamiyyatini anlamagq iigiin A.Linkolnun “doviaot miilkiyyat c¢arcivasini
qorumagqgla diiha alovunu yanacaqla baslayir...” sozlorini xatirlamaq, zonnimca,
kifayat edacak.

3 Kamran Imanov, Ogli Miilkiyyat Va Saxsi Qeyri-Omlak Hiiquglart, Oqli Miilkiyyat Hiiquglari
(moqalslor toplusu) 131, 132 (2013).
% Yenp orada, 134.
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I. Patent miivakkilllarinin hiiquqi statusuna dair milli

normativ-hiiquqi bazada bazi bosluqlara miinasibat

Azerbaycanda patent muivokkillorinin statusu “Patent haqqinda” 25 iyul 1997-ci il
tarixli Qanun (Bundan sonra — Qanun) vo Nazirlor Kabinetinin 2000-ci il 15 fevral
tarixli Qoarar1 ilo tosdiq edilmis “Patent miivakkillori haqqinda” ©sasname (Bundan
sonra — 9sasnama) ilo tonzimlenir. Tadqiqatimizin gediginde rastladigimiz bir neco
toasstfdogurucu magama diqqati calb etmok niyyatindayik:

A) Sual doguran masalslordon biri patent muvekkillerinin reyestrdan ¢ixarilma
anmin muayyanlagdirilmasidir ki, zonn edirik, bunu ayird etmok ¢otin masaladir.
Ardicilligr izloysk: 1) Osasnamoys gore, sikayost apellyasiya surasinin qorart ilo
tosdiq edildiyi halda, homin qorardan qanunvericiliklo miiayyan edilmis miiddatdo
mohkomaya sikayat verilmadikda vo ya qanuni qgitvvays minmis mohkoma qorart ila
Apellyasiya Surasmimn qorarmin [agv edilmasi barado sikayat tamin olunmadigda,
patent miivakkili patent miivakkillorinin dovlot reyestrindon ¢ucartlir.” Goriindiiyii
kimi homin an va Apellyasiya Surasinin gorarinin “qivvasi” (bu ifads altinda
oslindo sikayot verilmomasi vo ya mohkoms torofindon homin gikayetin tomin
edilmemasini nazerde tuturuq) arasinda slage yaradilir. 2) Osasnamenin 7-ci
maddasine gors isa sikaysto baxilarkon onun tligin qoyulan talsblari pozan patent
miivakkiline qars1t xeberdarliq edilir; yenidon attestasiya edilir, natico qonaatboxs
olmadiqda reyestrdon ¢ixarilir - demali, bu magqamda onun reyestrdon ¢ixarilma ani
sanki bir addim geriyo ¢okilib. (Peczenik tasnifat modelina® osason “uygunsuzluq”
boslugudur - “inconsistency gap’) Muvaokkilin reyestrdon ¢ixarilma aninin aydin
miloyyon edilmasi zorurstini goririlk. Bu anlasilmazliglardan (leges ab omnius
intellegi debent — hargond bir az uzaqlasdiq) sadacs biridir.

B) Boli, miivokkillerin reyestrden ¢ixarilma asaslari ile bagli razt olmadigimiz bir
ne¢o masaloys toxunulmalidir. Homin asaslar bunlardir: a) “vokalat veranlo miigavilo
sortlorini kobud sakildo pozmasi Apellyasiya Surast torafindon tosdiq olundugu
halmda (vakalot veran tarafindon asaslandirilmis sikayat arizasi daxil olarsa)”, b)

[yl

“venidon attestasiyanin noticalori gonastboxs olmadigda”.’ Fikrimca, “b”-nin “a
ya nisboton miistaqil osas kimi miioyyen edilmesi diizgiin deyil, ¢iinki “a”
bandindeki hal onsuzda yuxarida qeyd etdiyimiz 7-ci maddeys goroe, “b” halini
sortlondirmek iqtidarindadir, diger terefdon qanunvericilikde yeniden attestasiyani
sortlondiron diger bir esas yoxdur. Demsoli, “a”’-dan basqa yenidon attestasiyani
sortlondiren asas yoxdursa, “b” halinin tasbiti geroksizdir. Nohayet, gostarilonlorin
(Osasnamade belo osaslara homginin miivekkilin vefati, diger pozuntulara yol
vermasi vo s. hallar aid edilib) osas kimi yox, mshz sabab qismindo
miioyyenlogdirilmaesini daha moqsadomiivafiq hesab edirik. Osas qisminde iso
mohkoma qarart vo ya Oqli Miilkiyyat Agentliyinin (Bundan sonra — Agentlik)
gorart ¢ixig eds bilordi. Bels ki, ganunvericilik sahslorinds sobab vs asas anlayiglari
arasindaki bels ince cizgi heg da istisna olunmur.

C) Takliflorimizdon biri do belo sobablor qismindo olave olaraq “patent
miivakkilinin ganunvericiliyin talablori pozulmaqla miivafiq statusu alds etmasi
hali’nin tesbit olunmasidir. (Ciinki attestasiyamin naticelorinin saxtalagdirilmasi
hallar1 ola biler vo s.) Xitamla bagli muxtslif normativ-hiiquqi aktlarda (dovlst
qullugu va s.) geyd olunan sababi gorssk do, tosssif ki, reyestrdon ¢ixarima ils

7 “Patent miivakkillari hagqinda” Osasnams, mad. 6 (2000).

8 Aleksander Peczenik and Gunnar Bergholtz, Statutory Interpretation in Sweden, Sudbury, 313
(1991).

? Yuxarida istinad 7, mad. 8.
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bagli bels sobaba yer verilmayib. Eloca doa bir sira olkslerin qanunvericiliyinds belo
sobablor qisminde muvekkilin xabarsiz itkin diismasi, 6lmiis elan edilmasi, mohkum
edilmasi, barasindo tibbi xarakterli macburiyyat taodbirlorinin tatbiq edilmasi,
mohkoma qorart ilo faaliyyat qabiliyyatsiz va ya mahdud faaliyyat qabiliyyatli hesab
edilmasi hallarinin bilavasito gostorilmasine baxmayaraq, (halbuki “Vakillor va
vokillik faaliyyeti haqqinda” AR Qanununda bels hallar xitamla bagli hallardandir. '
Toossuf ki, AR qanunvericiliyinds yalniz “vafat etmo halt” sonuncu osas kimi
gostarilorok normanin dairasi a¢iq saxlanilmamigdir. (masslon, ganunvericilikls
miiayyon edilmis digor hallara istinad bels yoxdur.)) Umumiyyatlo, miisahids
etdiyimiz budur ki, AR qanunvericiliyinde faaliyysts xitam verilma ilo bagli demak
olar ki, biitiin normativ-hiiquqi aktlar “qapali norma” mévqeyindadir. (lakin bunu
miibahisalondirmayacayik.) Sonda bildirmak istayirik ki, qeyd etdiyimiz bu bir ne¢o
sobobin Osasnamaenin matning slave olunmasinin vacib olmasi qonastindoyik.

D) Yeri golmiskon, reyestrden ¢ixarilma osaslarindan daha biri “patent miivokkili
torafindon mozmunu haqiqato uygun olmayan sonadlor vo moaolumatlar verildiyi”
halidir. Qeyd edok ki, maddanin qiivvadon diismus variantinda “bilorakdan” ifadssi
(mutlaq sort kimi) yer alsa da, sonradan dayisiklik edilorok hamin ifadonin normanin
matnindon ¢ixarilmasint ugursuz addim hesab edirik, hanst ki, ganunvericilikds
miigsahido etdiyimiz daha doaqiq tonzimlomslor kifayst qodordir. Masalan,
“Korrupsiya haqqinda” AR Qanununda maliyye xarakterli toloblors dair
moalumatlarin verilmasine miinasibstds mohz “gasdan” ifadssi isladilib!! va s. kimi
cox sayl aktlar fikrimizi tosdiq edocokdir.

E) Vurgulanmali olan mosoalolorden biri do patent miivekkili ilo vekalst veran
arasinda yaranan qarsiliqlt miinasibstlor zamani meydana golir. 9sasnamanin 2.2-ci
maddasins gors, vokalst veran tizoring diisan 6hdsliklori yerine yetirmadikds vo ya
Azorbaycan Respublikasinin qliivvads olan qanunvericilik aktlarina, patent
miivaokkilinin  pesokarliq etikasmma qargt ¢ixan toloblor irsli siirdiikds patent
miivakkili miiqavile ilo ondan aldig: tapsirigi yerine yetirmokdon imtina eds biler.
Fogot, patent miivokkillori ilo bagli onlarin pegokarliq etikasina dair toloblori
milayyan edon xlisusi normativ-hiiquqi akt vo ya norma misyyan edilmadiyindon
bels taloblorin no olmasi adresatda kifayst qodar sual doguracaq. fkincisi, agar biz
¢ixts yolu kimi an son vaziyyatds “Vokillorin Davrams Qaydalart haqqmda”™
Osasnamaya istinad etsok belo (bu kimi istinad diinya tocriibesinde istisna
olunmayan olunmayan haldir), yene do “Vakiller vo Vokillik fealiyysti haqqinda”
Qanunda tasbit olunmus etika ilo baglt “Vakillorin Davranis Qaydalar: haqqinda”™
soziigedon Osasnamays istinad edon he¢ olmasa her hansi blanket normadan belo
“mohrum” oldugumuzu goracayik.

F) Diqqetolayiq diger bir magqam patent miivakillorinin attestasiyast igiin risum
prosedurlaridir ki, teessuf doguran i¢ megamin sahidiyik. Birincisi, ©sasnamoyo
goro, attestasiyadan ke¢mis soxs miuvafiq bildirigi aldigdan sonra 1 (bir) ay
miiddetinde patent miivekkillarinin geydiyyata alinmasi, sohadotnama verilmasi vo
geydiyyata alinmig patent muvokkili barsdo molumatlarin dorc olunmast iigiin
miioyyan edilmis haqqin 6denilmaesini tesdiq eden sonadlori Agentliys toqdim
etmadiyi toqdirdo attestasiyanin noticolori logv edilmis hesab edilir.'> Bu ciir
yanagmani olduqca odalatsiz hesab edirik. Diger torafdon nozere alsaq ki, homin

19 “Vakillar vo vokillik faaliyyati haqqinda™ Azarbaycan Respublikasinin Qanunu, mad. 23 (28
dekabr 1999).

1 “K orrupsiyaya qarsi miibarizo haqqinda™ Azarbaycan Respublikasinin Qanunu, mad. 6 (13 yanvar
2004).

12 Yuxarida istinad 7.
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soxs Osasnamanin digar bir tolobine esasen il arzinde yalniz 1 dofo attestasiyadan
kegmok tigtin miiraciat eds biler, belo olan halda attestasiyanin naticalarinin logvinin
birmonali gobul edilmasi odalatsizdir, 6zii do namizadin attestasiyada istirak
etmamasinin iizrlii sabablori tanindig1 halda, risum t¢iin — yani sonraki prosedura
miinasibatda #izrlii soboblorin tammmamast, fikrimizca, mantiqi deyildir. Ikincisi,
Osasnamanin motnina edilmis 18.12.2018-ci il dayisikliklerine qodar burada blanket
xarakterli norma kimi “AR Doévlet risumu haqqinda” Qanuna istinad edilmisdi,
ancaq hemin qanunda no qeydiyyat, no gsohadotnamonin verilmesi, ns do
moslumatlarin dorci Gglin uzun middst idi ki, risum qivvads deyildi. Gostarilon
tarixdon sonra vaziyystden ¢ixig yolu kimi “risum”dan yan kegilsa ds, yens do
“haqqin” moblaginin musyyen edilmasi vo ddonilmasi qaydasina istinad eden heg
bir norma goriillmiir. Bundan bagqa nadonso miivafiq doyisiklik edilerkon
Osasnamenin diger bir maddesinde tasbit olunmus “ilkin olaraq erizays qosulmali
olan riisum barads sonad” diqqetdon yayinmigdir, yoni attestasiya l¢iin homin
risumun da hansi aktla muoyyon edilmasi sual altindadir. Nohayat iigiinciisii,
Osasnamays gora, miosyyan edilmis haqlarin 6denilmasini tosdiq edon sonadlor
toqdim edildikdon sonra 3 (ii¢) giin miiddstinds soxs patent muvekkili kimi patent
miivakkillorinin dovlat reyestrinde qeydiyyata alinir vo ona gohadstnams verilir.
Demoali, dorc uglin ayrica haqq 6denilmesine dair telebin olmasina baxmayaraq
dorclo bagli konkret middet qanunvericilikde 6z oksini tapmamis ve
mohdudlagdirilmamigdir. Xatirlatmaq yerina duser ki, séziigedon niianslarla bagl
“Sonaye miilkiyyati obyektlorinin miithafizosi sahasinds risumlarin va 6donislorin
mablogi ve odenilmasi Qaydasinin tesdiq edilmesi haqqinda” AR Nazirlor
Kabinetinin Qorar1 qiivvadon diigmuigdiir.

Patent miivakkillorinin atesstasiyast ilo bagh ixtisas doracasino (digar sortlora
da) dair tloblora komparatistik yanasma gorayi duyurugq. Belo ki, milli
qanunvericiliys gors, sanaye miilkiyystinin muiihafizasi sahasinds xtisusi kurs bitiran
vo ya hamin sahado on azi iki il staji olan soxsler, hiiququn tetbiqi ve todrisi
sahasindo on azi iki il staji olan hiiquqsiinaslar ixtira, faydali model, sonaye
niimunasi, amtas nigsani vo cografi gostariciys gora hiiquglarin qorunmast sahssinda
AR normativ hiiquqi aktlari, beynslxalq miiqavilalori tizro zaruri biliklore malik
olmaq sorti ilo patent miivokkili kimi atesstasiyadan kego bilorlor.!® Gériindiiyii
kimi, Azarbaycanda patent miivokkili anlayisi imumi mona kasb edir, yoni sonaye
milkiyyastinin muhafizasi sahasinde “patent agenti” vo “patent vakili” anlayislart
bilavasite forqlondirilmir, sadsco olaraq soxslor vo hiiqugsiinaslardan séhbat geds
biler. Lakin oksor - xtisusan do anqlo-sakson hiiquqi sistemli dovletlorde gosterilon
anlayislarla bagli misyyen edilmis prinsipial forqlorden biri budur ki, agentler omtao
nigani, cografi gostorici vo diger slagadar obyektlarlo bagl (ixtira, faydali model,
sonaye nimunasi istisnadir) tomsil¢ilik ve hiiquqi meslohat funksiyasi dagimir, ali
hiiquq tehsilinin olmast patent vakilinds oldugutak tomal sort deyil, agent daha ¢ox
inzibati orqanlar qarsisinda, patent vokili iss mehkeme qarsisinda temsilgilik vo
miidafio funksiyasina malikdir.'* Eloco do, agentlorin qeydiyyat proseduru,
xidmatlorinin dayeri do aydin forq yaradir, ham do agentlorin faaliyystinde “ilkinlik”
sezilir, mosolon patent almaq tg¢iin iddia senadinin tortibi veo s. Odur ki, miidafis
xarakterli todbirlorin hoyata kecirilmesi ilo bagli pozulmus patent hiquqlarinin
mohkoma miubahisslerinds yalniz patent vokilinden danigmaq mimkiindir. Ancaq
Azerbaycanda agent anlayigindan, imumiyyatle, istifade olunmur, biitiin patent

13 Yuxarida istinad 7, mad. 5.
14 Burada bax: https://www.beemlaw.com/patent-agents-vs-patent-attorneys/ (son baxig 22 aprel
2019).
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miivekkillerine Gmumi olaraq mehkemado temsil¢ilik, mudafis ve maslohat
funksiyalar1 hovals edilmigdir. Hindistan, Sinqapur kimi o6lkalords iss yalnizca
“patent agenti” anlayigindan istifads olunur. (Masalon, Hindistanin 1970-ci gobul
edilmis vo indi do qiivvads olan patent qanununda miivekkil anlayisindan istifads
olunmay1b, Sinqapurda iso hiiquq tohsili zoruri sortdir.!5)

Staja golince, milli qanunverici on az1 2 il staji muoeyyen ederken onun
“fasilasizliyi talobini” irali sirmoemisdir.'® Maraqhidir ki, Avstraliya qanunvericisi
patent muivokkilinin qeydiyyata alinmasi tigiin belo taloba fasilesizlik prinsipini do
olavo edir. Ogor 2 il staj fasiloli gokildo toplanmigsa, bu zaman homin stajin
toplandig1 hiidud 5 il miioyyon edilarok gorgivelonir.!” Almaniyada (patentanwiilte —
patent miivokkili) gostorilon miiddst 3 il, Ukraynada on az1 5 il toskil edir.'®
Kanadada bu middat aylarla - 24 ay kimi mieyyen edilir vo patent miivekkillerinin
attestasiyast ABS-a miinasibotdo goxmorholoali prosedurlarla miisahids olunur.' Yeri
golmiskan, nazere ¢arpan diger bir forq bazi 6lkalorde toleb kimi hiiquq pozuntusuna
yol vermamok sortinin irsli siirilmaesidir. Masalen, Avstraliyada son 5 il arzinde aqli
miilkiyyat sahasinds hiiquq pozuntusuna gors masuliyysts colb edilmayon goxslor
attestasiyaya buraxilirlar,®® halbuki milli qanunvericilikds bels bir talob miiayyan
olunmamigdir. Homginin ABS (patent miivakillsrinin sayina gors Kaliforniya, Nyu-
york vo Texas ardicil olaraq ilk ugliyt bolusir), Avstraliya kimi dovletlorin
timsalinda-diger 6lkeslerden forqli olaraq, Azerbaycanda patent miivekkilinin yuksak
monavi gostaricilors vo nifuza malik olmasi talobi gqanunda va ya osasnamado
bilavasita tosbit edilmomisdir.?!

Yas senzi ilo bagli isa AR qanunvericiliyinde konkret yas mohdudiyyatini
gormiiriik. Yeni Zenlandiya (burada bir ¢gox miivakkil Trans-Tasman Miiqavilesine
osason hom do Avstraliyada tamhiiquqlu miivekkil hesab olunur®?) va Yaponiyada
(burada onlar emtas nigani, kommersiya sirrinin muhafizasi, gomriik sahasinde do
biitiin instansiyalarda sslahiyyatlidirlor) iss oks mévgeyin sahidi olmaq miimkiindiir.

Homginin Yaponiyada “benrisilor” ("#¥E+") adlanan homin soxslorin statusu
nainki patentls bagli normativ baza ils, eloco do vakillik faaliyyati ils bagli qanunda
da (F3ELK - bengosilorin statusu haqqinda qanun, 1949-cu il) tonzimlonir,
Azerbaycanda ise “Vakiller va Vakillik fealiyyati haqqinda” Qanunda nsinki xtisusi
norma, Umumiyystls, 9sasnamods homin qanuna istinad edon har hansi norma
yoxdur.? Attestasiyanin kegirilma tezliyins galincs, okser 6lkalords talob ilde an az1
1 dofs kimi milayyen olunsa da, Hindistanda bu gosterici an az1 2 dafadir. **

13 Burada bax: http://www.depenning.com/patent-agent-india.html (son baxig 16 mart 2019).

1% Yuxanida istinad 13.

17 The Institute of Patent and Trade Mark Attorneys of Australia, https:/ipta.org.au/ (son baxig 20
aprel 2019).

18 Burada bax: https://ukrpatent.org/en (son baxis 28 mart 2019).

1 Burada bax: http://www.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/h_wr02066.html (son
baxis 20 aprel 2019).

0 Yuxanda istinad 17.

21 Patent Attorneys and Patent Agents — United States,
https://www.tmlawworldwide.com/2012/12/20/patent-attorneys-and-patent-agents-united-states/ (son
baxis 28 mart 2019).

2 Yuxanda istinad 17.

23 $p 475 Japan Patent Attorney Act, No.49 of April 26, 2000;
BA=+HERA+HEREZB RS No. 205 of June 10, 1949.

2 Yuxarida istinad 15.

283



May | 2019 Patent Hiiququ

II. Senaye miilkiyyatinin miihafizasinda “yetorsiz”
moasuliyyat. Kriminallasdirma prosesinda sovet
doneminin qaliq izleri

A. Yetorsiz masuliyyat cinayat-hiiquqi aspektda

“Patent haqqinda” AR Qanununun 24-cii maddesine gore, patent hiiquqglarini
pozan soxslor AR Inzibati Xotalar Macallasine vo AR Cinayst Macallasing uygun
moasuliyyot dagiyirlar. Lakin gosterilon meaqamda hesab edirik ki, patentlo bagli
hiiquqglara qesd edon omsollorin kriminallagdiriimasina miinasibotde qanunverici
digar aqli miilkiyyat obyektlorindan forqli olaraq senaye miilkiyyati obyektloring
gosd edon amollora gore inzibati masuliyyatin miisyyan edilmosina kifayat gader
etinasiz yanagma niimayis etdirir. AR CM-nin 166-c1 maddasine gors, ixtiragiliq v
patent hiiquglarint pozma, yeni ixtiradan vo ya semaroalogdirici toklifden ganunsuz
istifado etmo vo ya ixtira yaxud somerslogdirici tokliflorin mahiyyati barads
moalumatlari muallifin razilig1 olmadan ve resmi dorc edilonadok yayma, miiallifliyi
monimsoma, sarikli miiollifliys mocbur etmo, agar bu amoallor naticesinds xeyli
miqdarda ziyan vurulmussa, cinayet mosuliyyati yaranir. Burada diqqetimizi ¢oken
iki masalo vardir. Ilk olaraq “Patent haqqinda” AR Qanununda samaralasdirici taklif
anlayisindan istifade edilmir, eloco do aydindir ki, o, patentle miiallifliyi, ilkinliyi
tosdiq edilon vo istifadesi {iiciin miistesna hiiquq verilon obyektlor sirasinda
gostorilmomisdir. Demsli, normanin matninden belo aydin olur ki, onda
somaralogdirici toklife miinasibatde hiiquglarin pozulmasi patent hiiquqlarinin yox,
ixtiragiliq hiiquqlarinin =~ pozulmast anlayigina aid edilocokdir va {istolik
ganunvericinin mdvqeyine gora ixtiraciliq hiiquqlarmin obyekti tokcs ixtira deyil.?
Oslindoe ixtiragiliq ve somaralesdirici toklif anlayigina qiivvads olan qanunvericilikde
torif verilmomisdir. “Oqli milkiyyet hiiquqlarinin teminati ve piratgiliga qarst
miibariza haqqinda” AR Qanununun anlayiglar aparatinda da oqli miilkiyyat
hiiquqlar1 anlayisina samaralosdirici toklife olan hiiquqlar aid edilmomisdir.?® Eloca
do todqiqatimiza “colb olunan” digor normativ hiiquqi akt kimi “Ixrac nozaroti
haqqinda” AR Qanununun anlayiglar aparatinda da oqli fealiyyetin naticelori
anlayisina kosflor aid edilso do, somoralosdirici toklif qeyd edilmomisdir.’” Yeri
galmiskon, Umumdiinya Oqli Miilkiyyat Taskilatini tasis edon Konvensiyanin 2-ci
maddasinde oqli miilkiyyet hiiququnun obyektlori siyahisinda da bilavasits
somaralogdirici  toklif gosterilmomigdir, hercond belo siyahinin geyri-qatiliyi
masalani qabartmagimiza mane olmamalidir.

Tohlil ii¢gin AR Konstitusiyasinin 30-cu maddesinds 6z oksini tapmis agagidaki
miiddealara fokuslanaq: “Her kesin oqli miilkiyyst hiququ vardir. Miuoalliflik
hiiququ, ixtiragiliq hiiququ ve aqli miilkiyyst hiiququnun bagsqa névleri qanunla
qorunur.” Demoli, Konstitusiya 6zliiyiinde “ixtiragiliq hiiququ” anlayigini tosbit edir,
ancaq qanunvericilikde ixtiragiliq fealiyyetinin naden ibaret olmasina dair norma
tapmaq xeyli ¢otindir. Boalke do bu, sovet dovriiniin tarixi-hiiquqi qaliqlarindandir.
Son fikrimizi arqumentlogdirmak tigiin Azerbaycan SSR 1978-ci il Konstitusiyasinin
miivafiq normasina diqqget yetirok: “...bu azadliq elmi todqiqatlarin, ixtiraciliq va
samoralasdiricilik faaliyyatinin daha da genislondirilmasi...” Buradan aydin olur ki,

25 Azorbaycan Respublikasinin Cinayat Moacallosi, mad. 166 (30 dekabr 1999).

26 “9qli miilkiyyat hiiquglarinin tominati vo piratgilia garsi miibarizo haqqinda™ Azarbaycan
Respublikasinin Qanunu, mad. 1 (22 may 2012).

27 “Ixrac nozarati haqqnda” Azorbaycan Respublikasimin Qanunu, mad. 1 (26 oktyabr 2004).
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istinad edilon konstitusion normada hom ixtiragiliq, hom do somarslogdiricilik
anlayigina toxunulub. Yeri gelmiskon aqli miilkiyyat sahasinde o dovr iigiin kifayat
qodar genis mosalalori tonzimloyan 167 maddoaden ibarat SSRI Nazirler Sovetinin 21
avqust 1973-cii il tarixli Qorart ilo tesdiq edilmis “Kosflor, ixtiralar veo
somaralogdirma tokliflorine dair” Osasnamayas gore somerslagdirme (qeyd: 1978-ci il
Konstitusiyasi va qiivvads olan AR CM somaralogdirici, AR Omok Macsllssi iss har
iki ifadeni islotmisdir) toklifine doqiq anlayig verilmigdir. Nohayst, son arqument
kimi Azerbaycan SSR 1960-c1 il Cinayst Macallesinin “muslliflik ve ixtiragiliq
hiiquqlarini pozma” adli 140-c1 maddesinin dispozisiyasina da nazar salaq:

“ixtiranin vo ya somoralasdirici toklifin miiollifliyini monimssmos va ya
ixtiranin, yaxud semoarologdirici toklifin miiollifini gorikli miisllifliys
macbur etma, habels ixtira qeyde alinana qader ixtiraginin raziligt olmadan
onu elan etma...”

Goriindilyii kimi, burada vurguladigimiz slamotlor demok olar ki, tam iist-iisto
disiir. Ancaq 1960-c1 il CM-ds xeyli migdarda ziyan torkibds nazards tutulmayib ki,
bu da mihim istisnadir. Yeri golmigkon, sovet donemi ii¢iin oqli miilkiyyat
hiiquqlarina dair miistasna ohomiyyat dasiyan Azarbaycan SSR-in 1964-cii il Miilki
Macallesinde®® aqli miilkiyyst obyektlorinin hiiquqi rejimi ilo bagli (o ciimlodan,
kosflor) miifessal normalara rast geolinse do, qiivvede olan Miilki Macalla belo
“imkandan” mohrumdur. Oslinde tenzimlomenin moqsadomiivatiq olmamast
Ozlitytinde macallenin belo “iqtidara” malik olmasini shomiyyatsiz edir. Maraqlidir
ki, burada her ikisi geyri-enenavi qrupa aid edilmasine baxmayaraq samarslosdirici
tokliflor kogsflorls yox, mehz onsnavi obyektlorlo birlikde nizamlanmisdir. Bels ki,
besinci bdlma kosflors, altinct bélme ise ixtira, somoarslogdirici toklif vo sonaye
niimunasi ilo bagli hiiquqlara hesr olunub. Mohz bu halin 6zii do soziigeden
qaliglardandir.

Novbati maraqli masale hiiquqtasdiglayici senadlerin novii ilo baglidir. Kéhno
Miilki Macalloys gore ixtiranin muollifi 6z miilahizesine uygun ya ixtira iiciin
miistosna hiiququ dovlsta verilmoklo miisllifliyinin qabul edilmasini, ya da ixtira
ficiin ona miistasna hiiquq verilmokls miislliflik hiiququnun gsbul olunmasini talob
edo bilor. Birinci halda ixtira iiciin miialliflik sehadstnamasi, ikinci halda patent
verilir. Hazirda quvveds olan patent qanunvericiliyinde ise bele diferensasiyaya,
iimumiyyatla, yol verilmomisdir.

Son olaraq, qanunvericinin mévqgeyindan digar bir naticays golmayin geyri-
miimkiin olmast ilo slagoedar semarslogdirici toklifin ixtiragiliq anlayiginin torkib
hissasi hesab edilmomasinin, o ciimladon hamin maddanin dispozisiyasina (elacs do
maddonin adma) zeruri doyisikliyin edilmesinin torofdariyiq, ¢iinki: a)
somaralogdirici toklif geyri-enenavidir, ixtira ise onenavi intellektual miilkiyyat
obyektidir vo patentlo miihafize edilir; b) ixtira yalniz texniki hollo yonolik
tokliflorle bagli mévcuddur, somarslagdirici toklif iso hom texniki, hom idarsgilik,
hom do togkilati tokliflorlo baglidir; ¢) yuxarida gostordiyimiz Osasnamays gors
somarslogdirma tokliflorine dair hiiquqtesdiqloyici senad vesiqe, ixtira ilo bagl
patentdir; ¢) AR-nin Omak Macallesinin ixtira¢i anlayist ile somaralesdirici anlayist,
o ciimledon ixtira ve toklif arasinda qoydugu forqlor kifayet qoder aydindir; d)
sonaye miilkiyyatinin digar obyektlorinin (xiisuson da, sanaye niimunasi) miihafizasi
ilo olagedar cinayst qanunvericiliyi tominatlar baximindan xeyli deracoeds

28 Azorbaycan SSR Miilki Macallasi, 1, 4, 5 va 6-¢1 bolmoalor (11 sentyabr 1964).
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yetarsizdir. Odur ki, dispozisiyaya hom de senaye niimunoesi ilo bagli miivafiq
olavaler edilmalidir.

Senaye nilmunssinin qorunma mexanizmindan s6z digmiigkon, Azerbaycandan
forqli olaraq Tiirkiyade mohkomoa-miidafis tadbirlori, prosessual osaslar vo
masuliyyst tadbirlorini miifassal tonzimloysn ganungiivvali akt kimi gobul edilmig
“Endustriyel tasarimlarin korunmast hakkinda” ayrica normativ-hiiquqi aktin
moveudlugunu vurgulamaq mutleqdir. Burada diger esas forqli meqam miiddatlorls
baglidir. ©gor Azerbaycan qanunvericiliyinde senaye niimunesi patentinin qiivveds
olma miiddatinin 5 ilden artiq olmamagq sartile uzadilmast mimkiindiirss, séziigedon
aktla “endistriyel tasarim” ug¢iin hamin miiddet 5 illik yenilonme dovrleri ilo 25
ildon artiq olmamaq sertilo uzadila biler.?

Azarbaycanda sonaye niimunasi iigiin osas sort yenilik vo orijinalligdir.*
Miislliflordon M.Yolcuyev homin meyarlarin miiqayisasini apararaq qeyd edir ki,
orijinalliq meyar1 Avropa dévlastlerinds farqli mena yiikiine malikdir.*! Masalon,
Almaniyada ssas masslo yaradict goxsin zehni amayinin saviyyssidir, adi yaradict
insanlardan qoti forqlonmolidir. Lakin Fransada veziyyet forqlidir, “soviyye”
Almaniyadan forqli olaraq miihiim meyar deyil, osas olan noticadir. Isvegrada iso
orijinalliq 6ziinds ayirdediciliyi ehtiva edir, hanst ki, Turkiye qanunvericisi de
analoji movqedadir. Miisallifin geyd etdiyi, vacib masalalarden biri do budur ki, ixtira
vo faydali modelden forqli olaraq senaye niimunesi iigiin “senayeds totbiq
edilobilonlik”, yoni dofslorls istehsal olunabilonlik gorti 2009-cu ildo “Patent
haqqinda” AR Qanununun mastnindan ¢ixarilmigdir. Tiirkiyads eyni voziyyati gorsok
do, Almaniya qganunvericiliyinde homin gort hoalo do 6z movcudlugunu
saxlamaqdadir.’®> Yeri golmiskon, Azorbaycan “Senaye niimunslorinin qeydiyyati
haqqinda” Haaqga Sazisinin Cenevro Aktinin (2010), eloco do, “Sonaye
niimunalorinin beynoalxalq tesnifatinin tosisi haqqinda” Lokarno saziginin (2003)
tizviidiir. Unutmadan bunu da geyd edsk ki, ixtira ilo bagli da ABS-in moshkomo
tocriibasi yalniz “yaradici ditha pariltist” ila (flash of creative genius) orsays golmig
ixtiralara patent verilmosini mimkin sayir vo fikrimizin ilk bariz niimunasi ABS Ali
Mohkomasi tarafindon 1850-ci ilda qebul edilon Hotckiss v.Greenwood qoraridir,
hanst ki, mohkoma farfor qapi dostoklorinin daha dayaniqli vo estetik olmasina
baxmayaraq patentin taninmasindan gostorilon xiisusatda imtina etmisdi.*

B. Patent hiiquqlarinin qorunmasinda inzibati mqugqlarinin

qorunmasinda

Ikinci bir massls CM-nin 165-166-c1 maddalorine miinasibatde 165-ci maddanin
geyd hissesinde xeyli miqdarda ziyanin doyerinin /000 manatdan arfiq miioyyen
edilmosidir ki, AR Inzibati Xotalar Macallasinde do 6z novbesinde az migdarda
ziyamn vurulmasi ilo bagli digar eyniadli maddalari gora bilsok da,* (yani miialliflik
hiiquqlarint vo ya olageli hiuquqlart pozma; inteqral sxem topologiyasindan
istifadoya miistasna hiiququn pozulmast; folklor niimunslarinden istifades toleblorinin
pozulmasi, molumat toplularindan qeyri-qanuni istifade edilmesi) mehz 7000

¥ 554 sayil1 Endiistriyel Tasarimlarin Korunmasi Hakkinda Kanun Hiikmiinde Kararname/95

30 Patent haqqinda™ AR Qanunu, mad. 9

31 Yolcuyev Miibariz, Azerbaycan Hukukunda Endiistriyel Tasarim Kavrami ve Korunmasi (Tiirk
Hukuku le Mukayeseli Olarak), 13 (2015).

32 Yens orada.

33 Tugba Canatan Akici, Amerika Birlesik Devletleri ve Tiirkiye’de Patent Haklarmin Gelisim Siireci,
Ankara, 75. (2011)

3* Azorbaycan Respublikasimn Inzibati Xatalar Macallasi, mad. 185-188 (29 dekabr 2015).
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manatdan artiq olmayan ziyana miinasibatde patent vo ya ixtiragiliq hiiquqlarinin
pozulmasina gore mosuliyyot miloyyon eden miistoqil normanin nezards
tutulmamasinin  sahidiyik. Toeassiif ki, yalmz AR IXM-in toxumculuq haqqinda
qanunvericiliyin pozulmasina dair 287-ci maddesinds patent sahibi ile lisenziya
miiqavilesi baglamadan bitki sortlarinin toxumlarindan istifade edilmesine vo
geodeziya vo kartoqrafiya haqqinda qanunvericiliyin pozulmasina dair 270-ci
maddasinde dovlet geydiyyatina alinmamig ve ya patenti alinmamig yaxud
sertifikatlagdirilmamis geodeziya vo kartoqrafiya materiallarinin vo mslumatlarinin,
xiisusi toyinatli geodeziya veo kartoqrafiya avadanliginin, cihazlarinin ticaret
dovriyyesina daxil edilmasine goére mosuliyyat nazards tutulur. Bu isa potensial
hiiquq pozuntularinin ¢ox kigik bir hissasi sayila biler. Eyni zamanda qeyd etdiyimiz
her iki maddeds ziyanin miqdart bels toerkibde miisyysn edilmoyib. Odur ki, AR
IXM-5 sanaye miilkiyyatinin miihafizasi ilo bagli miivafiq terkibin slava edilmesinin
zarurati qanaastindoyik.

Digar bir terofdon “Haqsiz reqabst haqqinda” AR Qanununda miiayyen edilmis
maliyys sanksiyalar1 agkara ¢ixardigimiz veziyyats “berast” qazandirmir. Roqibin
tosarriifat foaliyyetinin toqlidi formasinda (yeni diger tesarriifat subyektinin patent-
lisenziya hiiququnu pozmaq yolu ile onun mshsulunun birbasa tokrarlanmast) haqsiz
ragabatdon s6z dugmiigsken vurgulamali oldugumuz bsazi miitloq maqamlar vardir:
Azerbaycan Respublikasinin miivafiq qanunvericiliyinde gqeydiyyata alinmamig
sonaye miilkiyyati obyektinin miimkiin qorunma sartlorindon bohs edilmir. (Paris ve
TRIPS kimi beynslxalq aktlarda da gosterilon masaloys toxunulmurdu) Anglo-
sakson hiiquqi sistemina monsub amerikan va ingilis hiiququnda geydiyyata
alinmayan vo ya qorunma miiddoti basa ¢atmig yaradiciliq mohsullarinin istor
zahiran, istorsa da funksional cahotdon birebir taqlidi miimkiin veo hiiquqi hesab
edilir.®® Ciinki ingilis-sakson yanasmasinda qorunma tsminat1 olmayan yaradiciliq
mohsulunun toqlidi oksine, iqtisadiyyata hoyat verir, reqabeti artirir, bazarda
qgiymotlori asag1 salir. (me too product...)® Tam oksina qgito hiiququnun miihiim
parcasi olan fransiz hiiququnda belo kor-korana taqlid (slavish imitation) haqsiz
roqabat sayilir. Maraqlidir ki, Almaniyada Fransadaki sert movgeden forqli olaraq
bela toglide yol verilir: “Nachahmungfreiheit vo ya freedom of imitation”, ancaq
miioyyan istisna sortlorlo patenti alinmamis moahsulun miihafizesi miimkiindiir, bels
analoji vaziyyati Ispaniyaya da aid eds bilerik.*” Qeyd edak ki, Tiirkiyads avvallar
bu monada “tescilsiz” obyektlorin miihafizesi nazards tutulmasa da, (hazirda AR-da
beladir) 2016-c1 il “Sinai Milkiyyet Kanunu”’na gore geydiyyata alinmayan senaye
miilkiyyati obyektlorinin do qorunmasina taminat verilir.*®

Yeri golmigkon, novbati tesssifdogurucu meqami istintaq aidiyyatina nazer
salarken agkarladiq. Bels ki, AR CPM-in 215.3.1-ci maddasinin taloblarine gors, AR
CM-nin 165.2 (miislliflik ve slagali hiiquqlar), 165-2 (folklor niimumsleri), 165-3
(melumat toplulart), 166.2-ci (patent ve ixtiragiliq) maddelerinds nazerds tutulmus
cinayatlore dair islor iizre ibtidai istintaq prokurorluq terofinden aparilir. Lakin
nadensa ganunverici inteqral sxem topologiyasindan istifadeys miistosna hiiququn
pozulmasi amsaline gors aidiyyatt milayysn etmayi “unudub”. Aidiyyati misyysn
edon iki normativ hiiquqi aktdan digeri kimi “AR CPM-nin tosdiq edilmasi, qiivvays

35 Cahit Suluk, Karsilastirmali hukuk isiginda tiirk hukukunda tescilsiz sinai iiriinlerin haksiz rekabet
hiikiimleri ile korunmasi, 12 (2014).

36 Yeno orada, 12-16.

37 Burada bax: http://www.ankarabarosu.org.tr/siteler/ankarabarosu/frmmakale/2014-1/06.pdf_(son
baxis 20 aprel 2019).

38 Sinai Miilkiyyet Kanunu, mad. 51 (22 dekabr 2016).

287



May | 2019 Patent Hiiququ

minmasi vo bununla bagl hiiquqi tenzimloamas masalslori haqqinda” AR Qanununun
vo homin Qanunla tesdiq edilmis AR CPM-nin totbiq edilmasi barede AR
Prezidentinin Formaninda da soziigedon omslin adi ¢okilmir. Subhssiz, AR
Konstitusiya Mahkamasinin hakimi I. Nacafovun 6z xiisusi rayinde vurguladig kimi
cinayat prosesinds analogiya mumkiin represiyalart genislondirmir, o, cinayat-
prosessual miinasibatlore vo onlar1 yaradan hiiquqi faktlara dinamizm vermokls
pozitiv rol oynayir.** (Qeyd: “Normativ hiiquqi aktlar haqqinda” AR Konstitusiya
Qanununa gore, cinayat, inzibati xatalar vo vergi qanunvericiliyinds, masuliyyato
colb olunma, hiquqglarin mohdudlagdirilmast vo vezifalorin miisyysn edilmasi
hallarinda hiiququn analogiyasindan ve ya qanunun analogiyasindan istifade oluna
bilmoz.*’) Ancaq ominliklo deyo bilorik ki, qanunvericinin dévlet orqaninin
solahiyyotlori baximindan (xtisusan do ona miinasibotde vyalniz gqanunda
gostarilonlors icazo verildiyini bayan edon hiiquqi aksiomu miitlaqlogdirssk) her
dofo analogiyanin “Uimidine” qalmasi adresat tUg¢iin he¢ do yaxst veziyyet
yaratmayacaqdir. Bununla bels sevindirici hal da vardir: Azerbaycan MDB
mokaninda inteqral sxem topologiyalarina dair qanun qeabul eden ilk dovletdir.
Masalas ils alagadar son geydimiz ise budur ki, ABS$-1n mahkams praktikasi inteqral-
sxem topologiyasini ananavi yanagmadan farqli olaraq senaye miilkiyyastinin obyekti
kimi taniyir.*!

III. ©qli Miilkiyyat Agentliyinin statusunun publik
hiiquqi soxs qisminda miiayyan edilmasi ilo bagli hoyata

kecirilmali olan zaruri normativ tadbirlor

Qeyd etmok lazimdir ki, teskilati-hiiquqi islahatlarin yaratdigi neticolerle bagl
olaraq miivafiq olaqedar aktlarda uyusmazliqlar - institusional bariyerlor Oziinii
biiruzo verir. “Istehlak bazarina nozarot, standartlasdirma, metrologiya vo oqli
miilkiyyst  hiiquqglart1  obyektlorinin  miihafizesi  sahaesinde  idareetmenin
tokmillogdirilmasi ile bagli tadbirlor haqqinda” AR Prezidentinin 2018-ci il 20 aprel
tarixli Seroncaminin 2-ci hissasine asason yaradilmis 9qli Milkiyyat Agentliyinin
vo onun tabeliyindo olan Patent vo Omtos Nigsanlarinin Ekspertizast Markozinin
Agentliyin foaliyyatinin tomin edilmasi haqqinda AR Prezidentinin 2018-ci il 30
iyul tarixli Foermaninin 3.3-cii bendine osasen publik hiiquqi soxs olmasina
baxmayaraq “Patent haqqinda” Qanunda “miivafiq icra hakimiyysti orqaninin
Apellyasiya Surast” ifadoslori islonmigdir. Bels ki, 2018-ci ilin miivafiq islahatlarina
gador Apellyasiya Surast miivafiq icra hakimiyyati qisminde Komitenin torkibinds
foaliyyat gosterse do, artiq publik hiiquqi sexsin, yeni miivafiq icra hakimiyystinin
yaratdigt qurumun torkibindadir. Gostorilon moagqamda “Patent mivekkillori
haqqinda Osasnama”ye doyisiklik edilerok qeyd etdiyimiz ifadslor balanslagdirilsa
da, soziigedon qanunda hsloki bunu goriinmiir. Qisaca qeyd etmok lazimdir ki,
“gqanunlar bu giino nisbstds hor zaman diinonkidir”. (tempora mutantur et nos
mutamur in illis - zamanlar da, biz do doyisirik.) Dogrudur, ilk baxisdan qanunun
prezident aktina uygunlagdirilmaq “6hdsliyi” olmasa da, normalarin mantiqi
tolobatdan irsli gelon harmonizasiyast miitlaqdir. (Qeyd: deyisiklik edilmeli olan
aktlardan biri do “Patent haqqinda” AR Qanununun tetbiq edilmesi barades qiivvade

3 AR KM-nin “AR CPM-in 137 va 445.2-ci maddolarinin bazi miiddsalarmin sorh edilmosing dair”
12.02.2015-ci il tarixli Qorar1.

40 “Normativ hiiquqi aktlar haqqinda” Konstitusiya Qanunu , mad. 13 (21 dekabr 2010).

41 Prof. S.S.Allahverdiyev, Azarbaycan Respublikasimn Miilki Hiiququ T Cild TV kitab, 6-c1 fasil
(2008).
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olan 1998-ci il tarixli Formandir.) Odur ki, kegirilon islahatlarla bagli mévcud
hiiquqi vakuum digqgastden yayinmamalidir.

Basgqa bir miibahisali massle Oqli Miilkiyyst Agentliyinin, yoni publik hiquqi
soxsin omokdaglarinin dévlet qulluggusu hesab edilib-edilmomasidir. 9slinda,
cavab1 Agentliyin formanla tosdiq edilmis Nizamnamasinin 1.7-ci bandinds aydin
gorsok do, (homin bondo goro “Dovlet risumu haqqinda” Azsrbaycan
Respublikasinin Qanununda nazarde tutulmus miivafiq hiiquqi faktlarin qeydiyyati
ilo bagli xidmotlor gosterdiyine, hiiquqi horokatlori hoyata kegirdiyine gore
Agentliyin amokdaslar1 dovlst qulluqgularina beraber tutulurlar.) “Dovlet qullugu
haqqinda” AR Qanununda bu maseloys, imumiyyatle, toxunulmur, publik hiiquqi
soxslorin adi belo ke¢gmir, odur ki, masaloys mitloq sokilds bu ganun saviyyasinds
do aydinliq gotirilmalidir. Soziigedon publik hiiquqi sexsin qanunla yox, mohz
prezident torofindon miioyyon edilmasi do kifayot qoder miibahisolidir. Oz
toklifimizo ke¢mozdon ovvel imumon publik hiiquqi soxslo bagl asagida qeyd
edacoyimiz muslliflerin arqumentlorini movzu ils slaqadar “hasiye” olaraq nazerden
kegirak:

AR Milki Macsllasinin 43-ci maddssine gors, Azarbaycan Respublikast vo
baladiyyslor miilki hiiquq miinasibstlarinds eynils diger hiiquqi soxslor kimi igtirak
edir. Bu hallarda onlarin selahiyyetlerini hiiquqi soxsler olmayan orqanlari hoyata
kegirirlor. Yeri golmiskon, “Baladiyyalerin statusu haqqinda” AR Qanununun 11-ci
maddasins gora baladiyyslar hiiquqi soxsdirler va agor nazirliklors baxsaq, Vergilor
va Maliyys Nazirliklorinin 9sasnamalarinds birbasa olaraq mohz homin nazirliklsrin
hiiquqi soxs olmasi gostorilmisdir. Muolliflordon F Mehdiyev qeyd edir ki,
nazirliklors - morkozi icra hakimiyyati orqanlarina hiiquqi soxs statusunun verilmasi
bitov ve vahid idareetms, iyerarxiya, nazirliyin moehz elo dovletin hiquqi
soxsiyyatini tomsil etmasi, nshayat yuxarida gostordiyimiz “hiiquqi soxs olmayan
orqanlar1” ifadesine ziddir. AR MM-in 43.3-cii maddenin tenzimlonmasi, aslinde
Almaniya hiiquq sistemindon gotirilmigsdir. Belo ki, Almaniyada dovlet
hakimiyyati orqanlarinin hiiquqi soxs statusu yoxdur.*? Azarbaycanda, toassiif ki,
diger coxsayli dovlstlorden forqli olaraq timumi hiquq sexsleri ile xtsusi hiiquq
(xtisusi hiiquga tabe olan) goxslori arasinda hadd miioyyon edilmomigdir. (personne
morale de droit public/prive) Gircistanda massloys aydinliq getiron 1999-cu il
tarixii. “Umumi hiiquq soxslori haqqinda” ayrica qanun mévcuddur. Yeno MDB
dovlatlorinden Ukrayna Miilki Macasllasine baxsaq, hiiquqi sexslorin soéziigedon
bolgiisiiniin sahidi olacagiq.* Qeyd edilon mogamlarda miiolliflo razilasmamaq
geyri-mumkiindir vo 6ziimiiz ds alave etmok istoyirik ki, hiiquqi soxsin asasnamasi
yox, (nazirliklordoki) nizamnamasindon danigmaq olar. Hesab edirik ki, bels
banzastmo aparmaqda da haqliyiq. Necs ki, hiiquqi soxsin onun hiiquqi soxs olmayan
niimayendalik, filial ve idarasi tiglin asasnamaden danigmaq olar, elaco de hiiquqi
soxs qisminds dovlstin onun hiiquqi soxs olmayan nazirliyinin asasnamasindon
danigmaq miimkiin olur.

Miialliflorden T.Cofarov qeyd edir ki, 43-cii maddedo gostarilon “digar hiiquqi
soxslor” ifadesi dolayisiyla dovletin hiiquqgi soxs olmasi qonastine aparir, lakin
boaladiyyalardan forqli olaraq dovlatin bela statusu konstitusion vo ya qanunvericilik
soviyyesinde bilavasite tasbit edilmayib. Lakin Tiirkiye Ciimhuriyyeti Anayasasina
goro, (madds 23) dovlstin hiiquqi soxs olmast “devlet ve diger kamu tuzel kisileri”
ifadosi ilo tosdiqini tapmigdir. Miiallife gora, asas mosale va teossif doguran hal ise

42 Mehdiyev Farhad, Inzibati hiiquq (Administrative Law), 15 (2010).
43 Yeno orada.
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AR “Publik htuquqi sexsler haqqinda” Qanunda na dovlstin, ne do balodiyyslarin
hiiquqi soxs olmasi ilo baglt he¢ bir miiddeanin yer almamamasidir ki, gostarilon
fikirlo do son deracade raziyiq. Yeri golmiskon, maraqlidir, miiallif publik hiiquqi
soxsi dovlatin “yetkinlik yasina ¢atmayan” évladina banzadir.*

Nohayat, Oqli Mulkiyyat Agentliyinin publik hiiquqi sexs qisminde yaradilmasi
masolosini nazardon kegirok. AR-dan forqli olaraq Tiirk Ciimhuriyyatinin
Konstitusiyasinda belo bir miiddesa var idi: “Kamu Tiizel kisiligi, ancak kanunla ve
ya kanunun agikca verdigi yetkiye dayanilarak kurulur.”* Ancaq nadanss, 2017-ci
ildo Konstitusiyaya doyisiklik edilorak ikinci ifadeden imtina olunmusdur.*® Bundan
olave tadqiqat zamani diqqgetimizi ¢oken budur ki, hotta nosinki ganunla, bu
Konstitusiyanin 6ziinds bels, bilavasite hansi orqanlarin publik hiiquqi sexs olmasi
doqiq sadalanir. Biz yuxarida problem kimi “ganunun formana tabeliyindon”
danigsmigdiq. Oslinde Oqli Milkiyyat Agentliyinin qanunla yox, mohz prezident
torofindon tesis edilmosini “qoebahat” saymiriq. Qisaca, iki dovletds olan niimunalors
miinasibotde ortaq mexracin terofdariyiq. Moxrac ise qanunlarda har hansi sahods
gostorilmis (¢okindirma ve tarazlagdirma prinsipinin mehsulu kimi) “miivafiq icra
hakimiyystinin” moehz prezidentin totbigedici formani ile hanst orqan olmasi
sonradan miioyyon edildiyi kimi eyni qaydada, avvala, bu va ya diger sahads
foaliyyoat gosterocok qurumun ilk olaraq qanunda “mivafiq icra hakimiyystinin
miioyyan etdiyi qurum” ifadesi formasinda ganunverici, sonradan isa prezident
torofindon miioyyon edilmesini miimkiin sayardiq. Bununla da, hazirda yaranmig
vaziyyet kimi “qanunun formani izlomek 6hdeliyi” aradan qaldirilmis olacaq deys
disinirik.

IV. Patent hiiquqlar1 universal vo regional
tominatlar sistemindas

A. Universal miiqavilaler

Saonaye miilkiyyatinin hiiquqi miihafizasi iizra tarixon ilk iki terafli beynoalxalq
miiqavileler 1880-ci ilden sonra meydana ¢ixmaga baslamigdir. Odur ki, ilk bu ciir
miiqavila 1881-ci il Avstriya - Almaniya miiqavilasidir. Elo hamin dovrds (1883) 11
dovlet (Belgika, Braziliya, Ispaniya, Fransa, Qvatemala, Italiya, Niderland,
Portuqaliya, Salvador, Serbiya, Isvecra) torafinden patent hiiquglarinin beynalxalq
osaslarinin ana siitunu, konstitusiyast sayilan Paris Konvensiyast imzalanir.

+ Paris Konvensiyast - Azorbaycan 1995-ci ilden istirak¢isidir, Konvensiyanin
Stokholm matni iss SSRI torafinden 1968-ci il tarixinds ratifikasiya edilmisdir.
Senaye miilkiyyetinin miihafizasi sahasinde ilk agiq tipli (WIPO-ya iizv olan biitiin
dovlatlore agiqdir) beynoslxalq hiiqugi akt olan bu senaddes iizvlerin patent
qanunvericiliyinin unifikasiyast ve vahid beynalxalq patentin yaradilmasi nezards
tutulmasa da, (yeni patentlorin birbirinden asili olmamasi prinsipi), milli rejimin
(acnabilorin patent olde etmoek iiciin iizlogdiyi diskriminasiya halllarinin aradan
qaldirilmasi), eloca do ilkinlik (prioritetlik) prinsipinin miioyyen edilmasi (avtomatik
olaraq iizv olan diger dovlatlords do Konvensiya ilo miisyysan edilon zaman

4 Ceferov Tebriz, Tiirkiye ve Azerbaycan agisindan kamu tiizel kisiligi kavraminin incelenmesi, 93
(2017).

45 Burada bax: https://www.tbmm.gov.tr/anayasa/anayasa82.htm

46 Tiirkiye Cumhuriyeti Anayasasi (2017-ci il doyisikliklari ilo),
https://www.mevzuat.gov.tr/MevzuatMetin/1.5.2709.pdf
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intervalinda orize vermek iiciin iistiinliikk hiiququ) Konvensiyanin mihiim musbat
cohatlorindan hesab olunmalidir.

+ “Patent kooperasiyast haqqinda” Vasginqton Miiqavilesi (Patent Co-operation
Treaty (1970)). Miigavilo beynslxalq axtaris orqaninin yaradilmasini, ilkin
beynoalxalq ekspertizanin (onun naticalori orize¢inin patent almaq istadiyi 6lkenin
milli idaralarinsg toqdim edilir vo mahz bu magamda Avropa Patent sistemi PCT-dan
yenidon milli ekspertizani tolob etmoyorok yalniz validasiyani telob etmosi ilo
forqlenir.) aparilmasini tosbit etmaklo ancaq yeno do Paris Konvensiyasinda oldugu
kimi vahid beynsalxalq patentin yaradilmasini nazerde tutmur. Osas etibarilo milli
Patent Ofislorinin biirokratiyasina son qoymaq maqsedi dagiyan bu Miiqavilenin
patent miiraciatlorinds yeknosaqliyi tomin etdiyi soylenila bilsa do, qoruma
sisteminda istonilon miiddsalara malik deyildir.

» Beynolxalq patent tesnifati haqqinda Strasburq Sazisi (International Patent
Classfication, 1971). Azerbaycan 2003-cii ildo qosulmusdur vo yalniz Paris
Konvensiyasina tizv olan dévlstlor tigtin agiqdir.

« TRIPS (Trade Related Intellectual Property Right) Umumdiinya Ticarat
Toskilatinin hiiquqi baza va asasi sayilan Morakes hiiquqi aktlar Paketine daxil olan
bu Sazis coxtorafli beynslxalq ticarot damigiqlarinin Uruqvay Raundu naticasinds
1994-cii ildo imzalanmigdir. TRIPS patents dair Paris Konvensiyasindan sonra ikinci
on genis shatsli miiqavile hesab olunur, eloco do hamin Konvensiyada oldugu kimi
burada da patent hiiquqlarina dair milli rejim miisyyan edilir.*’ Azerbaycan UTT-nin
lizvii olmadigina gora tobii ki, TRIPS-in istirak¢is1 deyildir.

B. Regional sistemlar

* NAFTA (North American Free Trade Agreement) Meksika, ABS vo Kanada
arasinda baglanan Simali Amerikani shats edon Razilagmada patents dair normalar
osas etibarilo TRIPS-o paralel olaraq tasbit olunmusdur. Xiisusan do belo normalar
patentin giivveds olma miiddati vo macburi lisenziya ilo slagadardir.

+ “Avropa Patenti haqqinda” Minhen Konvensiyasi (EPC (1973)) ilo vahid
Avropa patenti miloyyan edilorok igametgaht Munhends yerlogan Avropa Patent
Idaresi yaradilmisdir. Yalmiz Avropa Ittifaginin  iizvii  olan  ddvlatlarls
mohdudlasmadigindan onu “Béyiik Avropa Patenti” Miigavilasi de adlandirirlar.

» Liiksemburq Miiqavilasi (1975) EPC-doki tominatlar moshz qorunma
mexanizmlori prizmasindan tamamlanmig, haqsiz roqabet, omtosnin sorbest
dovriyyesi ig¢in genis tominatlar nezerds tutulmusdur. Musterak Apellyasiya
Mbohkomasinin vo Olava Protokola asason iizv dovlstlords ixtisaslagmis miivafiq
moahkomanin yaradilmasi tasbit olunmusdur.

» Afrika qitesinde iso ingilisdilli dovletlor Senaye Miilkiyyeti Tosgkilatini
(ARIPO-1976), fransizdilli dovlstler ise Afrika Oqli Miilkiyyst Tagkilatin1 (OAPI-
1977) yaratmuslar.*®

» Nohayot, Avroasiya Patent Konvensiyast (1994, Azerbaycan 1995-ci ilden
ratifikasiya ilo tamhiiquqlu {izvdiir.) MDB &lkalori orazisinds qlivvadadir.
Konvensiya BMT-nin iizvii olan ve 1883-cii il Paris, hom do 1970-ci il Vaginqton
Miiqaviloleri ilo olageli olan diger dovletler iiciin do agiqdir. Avrasiya Patent
toskilatimin iki osas orqam tesis edilmisdir: 1) Inzibati sura; 2) Avrasiya Patent
Idarasi. Yeri golmigkon, 2018-ci il tarixinde Azerbaycandan olan niimayando
Avrasiya Patent Idarasinin Vitse-Prezidenti vozifosina toyin edilmisdir.

47 Unal Tekinalp, Fikri Miilkiyet Hukuku, 226 (4. Baski 2005).
48 Feyzan Hayal, Patent Hakkinin Korunmast, 35 (1998)
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V. Patent hiiquqlarinin pozulmasina dair miibahisslarda
solahiyyoatli mahkama orqanlarinin xiisusatlar

A. Ixtisaslagdirilmis dovlatdaxili prosessual mexanizmlar

Har no gador ixtisaslagmis milli patent mahkomalarinin méveudlugu qulaga xos
golso do, oksor miitaxassislor belo mohkomalorin iqtisadi-siyasi tesirlore qarst daha
“hassas” oldugunu, imumi mohkomolarle miiqayiseds hakimlerin daha ¢ox geyri-
prosessual miinasibatlore girmoak ehtimalinin yiiksokliyini ve aidiyyat ilo bagli ¢ox
sayli miibahisalors yol agma potensialini vurgulayirlar.*® Azerbaycanda nainki
ixtisaslagdirilmig patent, tmumilikde aqli miilkiyyst mehkemsolorinin olmamasi bir
torofs, he¢ Ali Mohkoms torofindon belo islor iizro mohkomslor torsfindon
ganunvericiliyin totbiqi tacriibasina dair qarar da qabul edilmayib. Qeyd edak ki, AR
Prezidentinin 03.04.2019-cu il tarixli “Mahkemo-hiiquq sisteminds islahatlarin
derinlagdirilmesi haqqinda” Formani ile yalniz vergi ve gomriik ddenisleri, macburi
dovlat sosial sigorta haqlarinin 6denilmesi ile bagli yaranan miibahisalara, habels
sahibkarliq foaliyyeti ilo slagodar digoer masololors dair igler iizro ixtisaslagmig
mohkomoalarin yaradilmast nazerde tutulur. Lakin 2016-c1 il tarixli Uzunmuddatli
Milli Strategiyada vo on osast da “Azerbaycan: 2020 Goalacoys Baxis Inkisaf
Konsepsiyasi”’nda miihiim prioritetlorden biri deo oqli miilkiyyst sahasinde mohz
institusional potensialin giiclondirilmasi, ixtisaslagdiriimig mahkamalere olan talobat
idi.

Bu mosalo ila bagli bir sira dovlstlarin tacriibslerini nezarden kegirok:

* Rusiya. Ixtisaslasdirilmis patent mahkomolorinin yaradilmasi tosobbiislori halo
SSRI-nin dagildig1 dénsamdan etibaron mévcud olsa da, belo togabbiislar 6z leqal
osasint 2013-ci ildo (Konstitusiya Qanunu ilo) oldo etmigdir, lakin bu dofs
ixtisaslagdirilmis mohkomo qisminds patent yox, arbitraj mehkemalori sisteminda
Oqli Miulkiyyat Mohkomaesi yaradildi. (hemginin Ali Arbitraj mohkomasi
Plenumunun miivafiq Qerar1 qeyd edilmolidir) Cox maraqlidir ki, bu mehkoma hom
1-ci instansiya, hom do kassasiya instansiyasi kimi foaliyyot gostorirdi.® Gostarilon
magam “Rusiya Federasiyast mohkoms sistemi haqqinda” vo “Rusiya Federasiyast
Arbitraj Mahkomalori haqqinda” Konstitusiya Qanunlart ile tenzimlenir. Belo ki,
kassasiya icraatinin predmetine hamin mahkomanin ilk instansiya qisminde baxdig1
islor vo arbitraj apellyasiya mohkomolorinin baxdigi isler aid edilir.’! Birinci
intansiya qisminde baxilan iglorin dairesi RF Arbitraj Prosessual Macollosi ilo
miioyyon edilmisdir.>*> Bir mogam da diggetimizden yayina bilmozdi ki,
Azerbaycanda Rusiyadan forqli olaraq mehkemalorin statusu ile bagli qanunlar, yoni
xiisusilo “Mohkomolor vo hakimlor haqqinda” vo hotta “Konstitusiya Mohkomasi
haqqinda” Qanunlar konstitusiya qanunu statusuna malik deyil, Rusiyada ise oksini
gordiik.

* Cin. 1993-cii ilden etibaron dovlstin biitiin orazisinde orta va yiiksak xalq
moahkomoloari strukturlarinda aqli mulkiyyat isleri iizre tribunallar, bazi iri gohar vo
oyalotlorinda ise aqli miilkiyyat iizre ixtisaslagdirilmis mohkemaler tasis edilmigdir.

49 Jacques  de Werra, “A closer look at specialized intellectual property courts, 2016,
https://www.wipo.int/wipo_magazine/en/2016/si/article_0009.html (last visited 30 aprel 2019).

30 Yyuxarida istinad 4, 78.

31 MenepanbHBII KOHCTUTYHOHHBIH 3aKk0H No 1-®K3 «O6 apbuTpaskabix cyaax B PoccHiickoit
Oeaepanum» (28.04.1995).

52 Cyn o MHTEIUIEKTYATbHBIM TpaBaM, burada bax: http://ipc.arbitr.ru/about/about (son baxis 12
aprel 2019).
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Belo mehkomalor hazirda Pekin, Sanxay ve Quancjouda faaliyyet gosterir. Cindoki
patent sistemi avropa patent sistemine uygun olmagqla, asas baza miiddealar1 alman
qanunvericiliyi ile iist-iisto dusiir. Patent hiiquqlarinin pozulmast ile alagedar iglors
birinci instansiya kimi orta soviyyeli xalq mehkemsolori baxir. Patent hiiquqlarinin
pozuntusu naticasinds vurulmusg zsorarin moblagi 100 milyon yuandan (10 milyon
avrodan) artiqdirsa, bu zaman homin isler birinci instansiya mehkomasi kimi yiiksok
deracali xalq mehkomsalorinin aidiyyatindadir. ©ger baxilan iy mithiim shamiyyasts
malikdirse, (messlon, kiitlovi informasiya vasitoelorinde genis isiqlandirilan)
moahkoma homin ige yiiksok saviyyali birinci instansiya mehkomosinde baxilmasi
barado vasatst qaldirmaq sslahiyystindadir. “Patent haqqinda” CXR Qanunu iss
1984-cii ilds gobul olunmusdur va bu dovlatin Cinayst Macsllssinin 216-c1 maddasi
nozorde tutur ki, patento dair ciddi yamltma soxsin qazancinin doérd misli
mablaginde corima, ager qazanct milayyan deyilse, 200.000 yuana kimi cerimas ilo
cozalandirila biler.>

* ABS-in diger federal alt mehkemslar sisteminde Court of Claims (federal
dovlata qarst tozminat miibahisalori il bagli), Court of Tax, Court of International
Trade, Court of Military Appeals kimi mohkomso tosisatlar1 ilo yanagi patent vo
gomriltk miibahisalori ilo bagli Court of Customs and Patent do xiisusi yera malik
idi.>* Ancaq Court of Customs and Patent Appeals 1909-cu ildon 1982-ci ilo qoder
foaliyyat goOstorsa do, homin tarixden 6z yerini Federal Daira Apellyasiya
Mohkamasine vermisgdir. Oslinde ise mohkams ilk olaraq Payne-Aldrich Tarif akt1
ilo mohz Tarif Surasinin qorarlarindan verilon gikayetloro baxan Gomriik
Mohkomasi qisminds tasis edilorak 1910-cu ilds faaliyyate baglamig va ilk hakimlori
ABS prezidenti U.Taft torofinden toyin edilmisdir. Ilk dovrlerde belo sikayatlordo
son va gati instansiya kimi ¢ixis etss do, 1914-cii ildon Ali Mohkomays ds sikayst
hiiququ taninaraq, ham do 1922-ci il Patent Qanununa gors, onun yurisdiksiyast
daha da geniglonmis, nshaystinds 1929-cu ilde mohkomonin adi yuxarida qeyd
etdiyimiz kimi doyisdirilmigdir. ABS Ali Mshkomasi “ex-parte” Bakelite isindo
moahkomoanin tesisinin mehz ABS Konstitusiyasinin 1-ci maddesinin tesiri altina
diismasins aydinliq gatirmisdir.>

» Tiirkiyo. “Fikri ve Stnai Haklar Hukuk / Fikri ve Sinai Haklar Ceza” adi altinda
ixtisaslasmis mahkamolar (2003-cii ildon etibaran) Istanbul, (ilk-hiiquq mohkomasi)
Izmir (ilk coza mohkemsosi) vo Ankarada (hiiquq ve coza mohkomslori) faaliyyat
gostorir, ancaq soziigedon moehkomolerin yurisdiksiyasi inzibati orazi vahidi ils
moahdudlasir, yoni belo mohkomslorin qurulmadig yerlorde patent miibahisalorine
dair islors digor iimumi birinci instansiya mohkomosi (asliye) baxir.>® Qeyd edok ki,
aidiyyat miioyyanlosdirilorken iddia meblaginin doyari nozers alinmir.’” (Cinds ise
oksi mugahide olunurdu) Maragimizi ¢okon maselolorden biri do odur ki, AR-dan
forqli olaraq tiirk cinayat-prosessual qanunvericiliyindas sanaye miilkiyyatino qasd
edon amallorlo bagli islorin prosessual qaydalar1 bilavasits forqlondirilmisdir.*® Tiirk
Ceza Muhakemeleri Usulu Kanununa gérs, belo islora baxilmasi omslin
téradilmasinden etibaren 1 illik miiddatin 6tiiriilmomosi halinda miimkiindiir.>® Belo

33 Ali Mohkomanin biilleteni, 43 (2018).

>4 Buradan baxn: http://dergiler.ankara.edu.tr/dergiler/42/476/5536.pdf

35 Lawrence M. Friedman, American Law in the 20th century, 427 (2002).

36 Ulusal Fikri Haklar Strateji Belgesi ve Eylem Plani: 2015-2018, 25 (mart 2015).

37 Yena orada.

58 Tiirk Ceza Muhakemeleri Usulu Kanunu, mad. 344 (1929).

39 Buradan baxin: http://www.mevzuat.gov.tr/MevzuatMetin/5.3.1412.pdf (last visited April 16,
2019).
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islor mohkemods diger islore baxilarken {istiinlilye malikdir, texirasalinmazdir,
(zorurat olmadiqca) 30 giindon artiq mahkoms baxisi toxirs salina bilmaz.®

« Isvecrada 2012-ci ildon bari patentlosdirilmis ixtiralarla bagl: biitiin miibahisalor
iizro yurisdiksiyaya malik “Federal Patent Moahkomosi” mévcuddur.®! Bu
mohkomoanin qorarlart yalniz birbasa olaraq Federal Ali Moahkomo qarsisinda
miibahiselondirile biler. Bundan slave, haqsiz raqabst vo inhisar masalalori birbasa
olaraq kantonlarin apellyasiya mohkomalori qarsisinda miibahisalondirilmalidir.®?

* Almaniyada da Federal Patent Mohkomasi (Bundespatentgericht) 1961-ci ildon
Miinhends faaliyyet gosterir vo Almaniya Konstitusiyasinin 96-c1 maddosine asasen
tosis edilmisdir. Patent miibahisolorine baxilmasinda novbeti instansiya kimi
Almaniya Ddalot Mohkomasi (Bundesgerichtshof) ¢ixis edir.5

B. Beynoalxalq adalst mithakimasi orqanlari: labiid
perspektivlar

o Avropa Insan Hiiquglart Mahkomasi dafalarlo presedentlorinde Konvensiyaya 1
sayl1 ©lave Protokolun 1-ci maddasinin (miilkiyyetin miidafiasi) aqli miilkiyyste da
totbiq edilmosini vurgulamisdir.** Mohkomenin icraatinda olmus islor sirasinda
Avropa Ittifaqq institutlarina qarsi, eloco do homin intitutlar torafinden pozulmus
hiiquqlarla bagli cavabdeh kimi iizv dovlatlerinin mosuliyyst deracasinin miioyyen
edilmosi ilo bagl islor boyikk maraq dogurur. Suali bu ciir qoyaq: “Qeyd olunan
institutlardan olan Avropa Patent Idarasi torafindon pozulmus hiiquqlarla bagh
arizaginin sikayatino AIHM-do baxilirmi? Baxilirsa, hanst asaslarla baxilacaq?” va
cavablandiraq: Birbasa Roma Konvensiyasinin Istirak¢isi olmayan Avropa Birliyi
institutlarina qarst verilmis orizalor ratione personae osasinda gobul edilmozdir,
clinki o, iizv dovletlerden forqli hiiquqi sexsdir, Konvensiyanin tizvii deyildir. Bu
zaman Avropa Patent Idarasi terofinden pozulmus hiiquglarda cavabdeh gismindo
tizv dovletin gostarilmasi (masuliyyatin transferi) hali isa forqlidir. Dovlat hor hanst
digor beynolxalq togkilata salahiyyatlorini transfer ederken, 6z suverenliyinin bir
hissosini giizost edorkon, homin togkilata tizvlilyiinden dogan o6hdsliklerini yerino
yetirdiyi zaman Roma Konvensiyasina uygun ekvivalent miidafioni tomin etmolidir.
(Bosphorus Hava Yollar1 Turizm vo Ticarat sirketinin Irlandiyaya qarst isindo
moashur “bosforus prezumpsiyasmt” xatirlayaq.) AIHM hamginin Niderlanda qars:
gerarinda qeyd edir ki, belo prezumpsiya yalniz o halda tokzib oluna bilar ki, igin
xiisusi hallarinda Konvensiya hiiquqlarinin midafiasinin agiq-agkar natamam oldugu
miioyyon edilsin.®> Niimune iiciin Rambus INC Almaniyaya qarst isini gostors
bilorik. Homin isde erizo¢i qeyd edir ki, Avropa Patent Ofisinin Apellyasiya
Surasinin herakatlori 6zlilyiinde Konvensiyanin talableri ilo uyusmur ve Almaniya
Avropa Patent Ofisinin Konvensiyadaki fundamental hiiquqlara ekvivalent miidafis
tamin edocoyine amin olmadan salahiyyatlorini ona transfer etdiyinden mosuliyyat
dasiyaraq cavabdehdir. Bununla belo orize¢i Avropa Patent Ofisinin qiisurlu
movgeyini siibut edo bilmomigsdir. Sonuncu massls ilo baglh Lenzing AG
Almaniyaya qarsi isini (1998) misal ¢okmok yerine diigor, hanst ki, homin isds

60 Zeki Hafizogullar, Fikir ve sanat eserlerinin cezai himayesi, 3 (2014).

o1 Tsvegra “Patent Mohkomasi haqqmda” Qanun, mad. 26.

62 9dalat miithakimasinin samaraliliyi iizra Avropa Komissiyasi, Strasburq, 7 dekabr 2016.

63 Buradan baxin: https://www.bundespatentgerichi.de/cms/ (1ast visited April 12, 2019).

6 Anheuser-Busch Inc. Portugaliyaya qgarsi isino dair va digar gorarlarinda.

85 Cooperatieve Producentenorganisatie Van De Nederlandse Kokkelvisseric U.A. v. Netherlands,
ECHR, 13645/05 (2009).
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Avropa Insan Hiiquqlar1 Mohkomosi mohz Avropa Patent Konvensiyasinin Roma
Konvensiyasina uygun ekvivalent miidafioni tomin etmosini aydin bayan etmigdi.®

* Avropa Birliyinin Birlogmis Patent Mahkomasinin hiiquqi statusunun layihe-
baslangict 1973-cii il Avropa Patentlorinin Qrantina dair Konvensiyadan irali galsa
da, 2008-ci ildo AB ©Odalot Mohkomasi torsfindon homin razilagmanin birliyin
gerarlarina ziddiyyet togkil etdiyini vurgulanmis, nohayet Birliyin iizvlerinden
Xorvatiya, Ispaniya, Italiya vo Polsa istisna olmagqla 2013-cii ildo Komissiyanin
togobbiisii ilo Unified Patent Court (UPC) Sazisi imzalanmisdir.®” Tobii ki,
referendumdan sonra Ingiltars ilo Avropa Birliyi arasinda miinasibatlors dair Breksit
problemi (hansi ki, qoyulmus iki illik middast basa catir vo mosalalor koklii sokilds
doyiso bilor.) bu masalodon do tasirsiz 6tiigo bilmozdi, ham do ona gors ki, UPC
Saziginin 7-ci maddasina gors, mahkamenin bélmalerinden biri mehz Londonda idi.
Belo ki, tosnifata osasan Londondaki mohkome miibahisalori insanin tomsl
ehtiyaclari, kimya ve metallurgiya kimi sahalors, Miinhendoki miibahisaler isa silah,
partlayict madda, istilik sistemlori kimi sahalors aiddir. Ancaq bununla bels Ingiltors
Mohkamaenin yurisdiksiyasi ¢ercivesinda qalmaq niyystindadir. Sazige gora tok iddia
sonadi Ozlilylinde birliyin biitiin {izvlerinin orazisinde unitar patentin kecorliliys,
validasiyasina osas olmalidir. Ispaniya v Italiya ingilis, fransiz va alman dillarinin
totbiq edilocaying etiraz ederak, iimumi patent sisteminin totbiqine qarsi ¢ixsa da,
Avropa Odalst mohkomaosi homin sikayoti osassiz hesab etmigdir. Mohkomonin
Birinci instansiya (merkoazi Paris olmaqla, 3 hakimdan ibarat kollegial torkibdo) vo
Apellyasiya instansiyasindan (merkazi Liiksemburq olmagqla, 5 hakimden ibarat
kollegial tarkibds), eloco do Qeydiyyat idarssindon ibarot torkibds faaliyyat
gostormoesi nozorde tutulur, hamginin mehkeme miivafiq sorho ehtiyac yarandigi
halda Avropa Odalot Mohkomosino miiraciot etmok salahiyystindodir.®® Birlik
iizvlerindon hazirda 2 dévlet - Ispaniya vo Polsa soziigedon Sazisi imzalamamisdir.
Sazigin 89-cu maddasi asasen qiivveye minmsa iigiin 13 dovletin ve elaco da, an ¢ox
avropa patenti qeyds alinmig 3 dovletin (Fransa, Birlogmis Kralliq vo Almaniya)
ratifikasiyast zoruridir. 2018-ci ilde Latviya ils birlikde Birlogmig Kralliq da Sazisi
ratifikasiya etdikden sonra yetersay alde olunmugdur. Bununla bels, hamin Sazisin
qiivvays minmosi ii¢lin osas maneo kimi Almaniya Federal Konstitusiya
Mohkomasinin (Bundesverfassungsgericht) UPC Sazisinin Konstitusiyaya uygun
olub-olmamasi barads gozlenilon gorart ¢ixis edir. Bolko do Almaniyadaki homin
konstitusiya icraatt bu Sazigin diger iizvler terofindon icrasini qeyri-miimkiin
edacakdir.

Notico

Bohs etdiyimiz niianslar mévzumuzun na deracads aktual olmasina goksiz dolalot
etdi. Qanunvericinin son dovrloer aqli miilkiyyat, xiisuson do patento dair normativ-
hiiquqi aktlar1 bir daha “stzgecden kecirmosi”, ixtisaslagdirilmis mohkomalors
tolobatin qabardilmast mehz bels niianslarla baglam yaradir. Patent miivokkillarinin
statusunu miioyyon eden qanun-qiivveli aktdaki bosluqlar kifayst goeder olmaqla
doldurulmali, oli mexanizmlor siradan ¢ixmali, qanunvericiliyin anlayiglar
aparatinda adresat Ugiin sualdoguran bezi anlayiglara aydinliq getirilmalidir. 9qli

66 Rambus INC. v. Germany, ECHR, 40382/04, (2009).

67 Burada bax: http://www.casalonga.com/documentation/contentieux/juridiction -unifiee-du-
brevet/?lang=en (son baxis 12 aprel 2019).

8 Agreement On A Unified Patent Court, 121. Available at: https://www.unified-patent-
court.org/sites/default/files/upc-agreement.pdf
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miilkiyyat hiiquqlarinin diger ndvleri kimi mahz elo sanaye miilkiyyati obyektlaring
olan hiiquqlarin effektiv muhafizesi {ii¢iin inzibati mosuliyyst miioyyen eden
miistaqil torkiblerin inzibati xota qisminde nazerds tutulmasi, cinayet va cinayet
prosessual qanunvericiliyinds slave tominatlarin miiayyenlasdirilmesi zeruridir.

Bununla bels ganunlar bu giine nisbatde homiga diinenkidir. De lege lata de lege
ferenda-nin izindadir va he¢ vaxt da ona ¢ata bilmayacokdir.
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