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International Trade Law

Michael Goodyear*

FIGHTING FIRE WITH FIRE: A REPEAT

VIOLATOR POLICY FOR THE WTO

Abstract
The Trump presidency and other reactionary conservative governments present an

immensely powerful danger to the World Trade Organization ("WTO"). The WTO is
largely built on Members' willingness to comply with its rules, and the current Dispute
Settlement Understanding ("DSU") is too weak to deter an avowed enemy of the WTO
such as President Trump. This poor enforcement system particularly hurts developing
countries, which lack the power under the DSU to effectively deter economic giants like the
United States.

The recent Doha Round was supposed to create a more effective enforcement
mechanism under the DSU, but it fell apart before any such changes were made. The most
prominent alternatives raised in the Doha Round are ultimately problematic either because
they do not address the weakness of retaliation under the DSU or because they are unlikely
to be approved by the WTO Membership. A new, more plausible suggestion would be the
creation of a repeat violator policy, which would provide for much stronger retaliation
against those Members who repeatedly disregard the WTO Agreement. Such a policy
would be especially aimed at serious threats to the WTO, such as the Trump

administration, and could likely be achieved without going through the formal amendment
process, making it the most viable measure for countering these new threats to the WTO.

Annotasiya
Trump va digar mfirtace konservativ hakimiyyatlar Umumdinya Ticarat Tadkilat (UTT)
fiUfn bbyik tahliika manbayidir. Uzvlarinin k6niilii olaraq 6z qaydalarma uyma iradasi
flzarinda qurulan UTT-nin Miibahisalarin Halli Mexanizmi (MHM) Prezident Trump
kimilarinin qaroismi almaq iftin ox zaifdir. Bu cfir zaif icra mexanizmi, asasan, inkiaf
etmakda olan blkalara tasir edir, hansilar ki, MHM nazdinda AB kimi bbyflk ekonomik

"div"larin qar~ismi almaqda aciz qalrlar.
indiki Doha Dairasi MHM nazdinda daha effektiv icra mexanizmi yaratmaq maqsadila

takil olunmu~du, lakin har hansi bir dayioiklik edilmadan dayandirildi. Doha Dairasinda
bir ox alternativlar irali sflriIdii, lakin bu alternativlar problematik olmasi ilafarqlanirdi.
Alternativlar ya MHM nazdinda qisas masalasinin zaifliyina toxunmur, ya da UTT
fizvlari tardfindan qabul olunma ehtimah ox a~ag olmasi ila se~ilirdi. Yeni va daha
aglabatan Uisul takrar pozucu siyasati olardi. Bu siyasata g6ra UTT Miiqavildalrini
davamh olaraq pozan thzvlara qar~z daha gficlhi tasir fisullan tatbiq olunmalidir. Bu
siyasat, xflsusila, UTT-ya qar~z Trump hakimiyyati kimi ciddi tahdidlari hadaflayir va
rasmi dfizdli prosesindan kefmadan qabul olunmasi ehtimah daha oxdur. Bu da bu
siyasati UTT-ya qar i olan tahdidlara mfinasibatda an uygun iisul edir.

Contents
In tro d u ctio n ...................................................................................................... 1 75

* J.D. Candidate, University of Michigan Law School (2020); A.B., University of Chicago (2016). I
would like to thank Professor Donald Regan for his helpful insights into the world of the WTO.
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Introduction
espite the well-established economic wisdom of lowering tariffs and

improving access to free trade,1 in recent years countries have
reverted to protectionism.2 Pundits think developing countries need

tariffs to counter rich countries' subsidies, which they cannot afford.3 Yet it is
actually wealthier countries that are leading this tariff trend.4 In particular,
American President Donald J. Trump has been increasing tariffs with
alarming alacrity.5

Developing countries have been a major focus of the World Trade
Organization (WTO), which specifically sought to protect them during the

1 See Arthur S. Guarino, The Economic Effects of Trade Protectionism, (2018), htps://www.tocus-
economics.comIblog/effects-of-trade-protectionisin-on-economv (last visited Sept. 2, 2019); Paul
Krugman, International Economics: Theory & Policy, 25-26 (2012).
2 See World Trade Organization, Rate of New Trade Restrictions from G20 Economies Doubles
Against Previous Period (2018),
htts:/www.wto.org/english/news e/news18 e/monit 0 u'l8 e.htm (last visited Sept. 2, 2019).
' Stephen Devadoss, Why Do Developing Countries Resist Global Trade Agreements?, 15 J. INT'L
TRADE & ECON. DEV. 191, 204-205 (2006).
4 Supra note 2.
5 Bob Bryan, Trump's Trade War with China is Intensifying (2018),
https://www.businessinsider.com/trump-tariffs-what -is-a-tariff-meaninf rices-consumer-2018-3
(last visited Sept. 2, 2019).
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Doha Round.6 The Doha Declaration was in part based on creating separate,

looser liberalized trade standards for developing countries in order for them
to achieve their development needs.7 Despite this focus, these countries are
now at greater risk not because of the existing WTO rules, but because
larger, wealthier countries will not follow those rules.8

Under its Dispute Settlement Understanding ("DSU"), the WTO has a
structured system to address any violations of the WTO's founding
agreement, the Marrakesh Agreement Establishing the World Trade
Organization ("WTO Agreement").9 If a Member is found to violate the
WTO Agreement and refuses to come into compliance, the complaining
Member's only retaliatory weapon is suspending concessions, or imposing
tariffs of its own in retaliation. 10

The retaliation remedy for WTO violations has already been criticized for
providing a poor tool for smaller countries" and offering less than what a
country could gain under public international law. 12 But despite
recommendations for the WTO to adopt an alternative mode of punishment

for violating countries, including the introduction of financial damages13 and
class actions,14 retaliation has remained the lone weapon of WTO Members
against violations.

Retaliation was effective as a threat to help lower average tariffs from 40%
at the end of World War II to 5% by 2003.15 However, the WTO system is
largely based on willingness to comply and work towards a common goal of
lower tariffs on a global scale. The Trump presidency poses a unique and
dangerous problem to this structure. President Trump has already
threatened to withdraw from the WTO, 16 demonstrating the shakiness of the
world's largest economy's commitment to the WTO and its goals. In

6 World Trade Organization, Ministerial Declaration 20, WTO Doc. WT/MIN(O 1)/DEC/i, 2, 3

(2001) (hereinafter Doha Declaration).
7 See id., 13.

See Mukhisa Kituyi, A Trade War Will Hit Developing Countries the Hardest (2018),
htps://www.japantimes.co.jp/opinion/2018/06/19/commentar v/world-cominentarx/trade-war -will-
hit-developing-countries-hardest/#.W6Ka35NKho4 (last visited Sept. 2, 2019).
9 Understanding on Rules and Procedures Governing the Settlement of Disputes (1994), Marrakesh
Agreement Establishing the World Trade Organization, Annex 2. (hereinafter DSU).
10 Id., art. 22.
" Fabien Besson & Racem Mehdi, Is WTO Dispute Settlement System Biased Against Developing
Countries? An Empirical Analysis (2004), htts://ecomod.netisites/default/files/document-
conference/ecomod2004/199.pdf (last visited Sept. 2, 2019).
12 See Marco Bronckers & Freya Baetens, Reconsidering Financial Remedies in WTO Dispute
Settlement, 16 J. INT'L ECON. L. 281, 298-99 (2013).
13 Id., 299-300.
14 Phoenix X.F. Cai, Making WTO Remedies Work for Developing Nations: The Need for Class
Actions, 25 EMORY L. REv. 152, 158-59 (2011).
15 William Davey, The World Trade Organization: A Brief Introduction, in International Trade Law,
87, 89 (Joost H.B. Pauwelyn, 3rd ed. 2016).
16 Christine Wang, Trump Threatens to Withdraw from World Trade Organization (2018),
https:i/www.cnbc.comi2018/08/30/truinp-threatens-to-withdraw-from-world-trade-organization.html
(last visited Sept. 2, 2019).
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response to American tariffs on their goods, several countries unilaterally
imposed retaliatory tariffs without going through the WTO's dispute
resolution system.17

Too much of the WTO regime hinges on trust, and without an effective

enforcement mechanism, an anti-WTO leader of a large country, such as
President Trump, will undermine the entire WTO. 18 This Note will first
explain the values and structure of the WTO. It will then discuss the dispute
resolution system under the DSU, as well as its advantages and
shortcomings. It will then discuss several alternative enforcement methods
suggested by WTO Member states and scholars, including TRIPS cross-
retaliation and collective retaliation. While each of these methods has
potential, there is another solution more specifically designed for Members
who repeatedly breach the WTO Agreement: a repeat violator policy. This
Note suggests such a repeat violator policy as a solution. It would provide a
graduated response by the WTO to increased non-compliance by Member

states, imposing much stronger retaliatory measures on consistent violators
to strengthen the ability of developing countries to fight WTO non-
compliance. This in turn will raise the chances of wealthy countries coming
back into compliance with the WTO Agreement.

I. General Principles of the WTO Agreement
The WTO Agreement created the WTO in 1994 with the goal of "raising

standards of living, ensuring full employment and a large and steadily
growing volume of real income and effective demand, and expanding the
production of and trade in goods and services."19 At the same time, it was
"allowing for the optimal use of the world's resources in accordance with the
objective of sustainable development, seeking both to protect and preserve
the environment and to enhance the means for doing so in a manner
consistent with their respective needs and concerns at different levels of
economic development." 20 The overarching purposes of the WTO
Agreement are the "substantial reduction of tariffs and other barriers to
trade and . . . the elimination of discriminatory treatment in international
trade relations."21 The WTO Agreement incorporates the General Agreement

17 See Marc L. Busch, What Trump's Trade War CouldMean for the WTO and Global Trade (2018),
https:/hbr.org/2018/06/what-trumps-trade-war-could-mean-for-the-wto-and-global-trade (last visited
Sept. 2, 2019); Doug Palmer, U.S. Launches 5 WTO Cases Against Retaliatory Tariffs (2018),
httrs:/www.politico.com/storv/2018/07/16/us-challenges-retaliatory-tariffs-at-the-wto-1578925 (last
visited Sept. 2, 2019).
18 See, e.g., Jakob Hanke, Europe Fears Trump Is Out to Kill the World Trade Organization (2018),
httrs:/www politico.eu/article/wto-donald-trump-pr ectionism-brussels-fears-trump-wants-the-wto-
to-fail/ (last visited Sept. 2, 2019).
19 Marrakesh Agreement Establishing the World Trade Organization, pmbl. (1994) (hereinafter WTO
Agreement).
20 Ibid.
21 Ibid.
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on Tariffs and Trade 1994 ("GATT"), the General Agreement on Trade in
Services ("GATS"), the Agreement on Trade-Related Aspects of Intellectual
Property Rights ("TRIPS"), and associated legal instruments, and binds all
WTO Members to them.22

In particular, the WTO Agreement carves out protections for developing
countries. The preamble of the WTO Agreement stipulated that there is
"need for positive efforts designed to ensure that developing countries, and
especially the least developed among them, secure a share in the growth in
international trade commensurate with the needs of their economic
development. " 23 They "will only be required to undertake commitments and
concessions to the extent consistent with their individual development,
financial and trade needs or their administrative and institutional
capabilities.' 24 Under the previous GATT regime, the Members even agreed
to make exceptions to the Most Favored Nation requirement,25 one of the
central requirements of the GATT, for developing countries. 26

II. Dispute Settlement under the WTO
The WTO is relatively rare among international agreements in that it

actually has an enforcement mechanism.7 This fact alone sets the WTO out

as a potential example of how to enforce future international agreements.28

The WTO Agreement establishes a complaint process, panels and an
appellate body to administer disputes, and procedures for holding
accountable countries that violate the WTO. 29

All trade disputes between WTO Members are regulated through the
DSU, which is itself a part of the WTO Agreement.3" The WTO's Dispute
Settlement Body ("DSB") administers all disputes under the WTO
Agreement and is the mechanism to preserve the rights and obligations of
WTO Members.31 In this role, the DSB establishes panels for reviewing
disputes, adopts panel and Appellate Body reports on the disputes,
maintains surveillance of implementation of rulings and recommendations

22 Id., art. 11(2) (encompassing the WTO Agreement and Annexes 1, 2, and 3). The exception is

Annex 4, which contains plurilateral agreements that are binding only on those countries that have
accepted them; Id., art. 11(3).
23 Id., pmbl.
24 Id., art. XI(2).
25 Id., art. I.
26 Differential and More Favourable Treatment, Reciprocity and Fuller Participation of Developing

Countries, L/4903 (1979); GATT BISD (26th Supp.) 203-205 (1989) (hereinafter Enabling Clause).
27 Oona Hathaway & Scott J. Shapiro, Outcasting: Enforcement in Domestic and International Law,

121 YALE L.J. 252, 266 (2011).
28 Matus Stulajter, Problem of Enforcement of an International Law Analysis of Law Enforcement

Mechanisms of the United Nations and the World Trade Organization, 33 J. MOD. ScI. 325, 330-332
(2017).
29 DSU, supra note 9.
30 Ibid.
31 Id., art. 2, 3.
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from the panels and Appellate Body, and authorizes the suspension of
concessions and other obligations under the WTO Agreement. 12

In any WTO dispute, the two Members must first consult with each other
to try to find a solution before having a panel adjudicate the dispute."g Any
party to the dispute can request good offices, conciliation, or mediation at
any time, and, if the parties agree, can continue to consult while the panel
process proceeds.4 If consultation fails, the complaining party may request a
panel to adjudicate the dispute.5 After receiving arguments from both sides
and gathering relevant information, the panel will issue its interim report to
the parties for comments.6 The panel will meet with the parties to discuss
any comments and will then circulate its final report to the entire WTO
membership.7 Provided that there is not a consensus among WTO Members
to not adopt the panel report, the report will then be referred to the DSB for
formal adoption.8 However, if one of the parties has filed for appeal, the
panel report will not be considered for adoption until after the Appellate
Body rules on the dispute.9 After hearing the dispute, the Appellate Body's
report will go through the same formal adoption process as a panel report .41

If the panel or Appellate Body finds a Member's trade measure to be
inconsistent with the WTO Agreement, it will recommend that the Member
conform to the Agreement and may suggest ways in which the Member
could implement the recommendations.41 If the adopted report recognizes a
WTO infringement, the infringing Member has a duty to comply with the
recommendations and rulings of the DSB to remedy it.42 Thirty days after the
report is adopted, the Member who violated the WTO Agreement will
inform the DSB of its intentions regarding the implementation of the
recommendations and rulings of the DSB. 4 The recommendations and
rulings must be implemented within fifteen months unless the parties
extend this time due to exceptional circumstances.44 The DSB will observe
the Member's implementation of the adopted recommendations or rulings
and any WTO Member can raise the issue of non-adoption in front of the
DSB at any time.45

32 Id., art. 2.
33 Id., art. 4.
34 Id., art. 5.
15 Id., art. 6.
36 Id., art. 15.
37 Ibid.
31 Id., art. 16.
39 Ibid.
40 Id., art. 17.
41 Id., art. 19.
42 Id., art. 21.
41 Ibid.
44 Ibid.
45 Ibid.
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If the Member fails to implement the recommendations and rulings
within a reasonable time, the DSU authorizes compensation or the

suspension of concessions or other obligations under Article 22.46 The
purpose of Article 22 is to induce compliance. 47 First, the parties will discuss
adequate compensation for the violating Member's continued
noncompliance. 48 If these negotiations fail, the complainant may then
request authorization from the DSB to retaliate by temporarily suspending

concessions or other obligations under the WTO Agreement to the violating
Member.4 9 The type of concessions that will be suspended will be influenced

by the trade sector under which the panel or Appellate Body found the
violation, the broader economic elements related to the suspension of the
concession, and the degree of the violation .51 If the violating Member objects
to the suspension of concessions, the retaliation measure will be taken before
an arbitrator who will determine if the retaliation is at the right level. 5

III. Evaluating the Current DSU

A. Advantages of the DSU
While the exact impact of the differences between the 1947 GATT and the

1994 DSU has perhaps been overstated,52 the changes are undoubtedly
important advances.53 For starters, the WTO is an actual organization, which
gives it logistical support, financing, and a structure. 54 The GATT system did
not supply any of these things, effectively having a dispute settlement body
that was in a holding pattern for nearly fifty years.55 Naturally the lack of
any administrative support severely hampered the day-to-day functioning
of GATT panels.56 The establishment of the WTO Secretariat to perform the

46 Id., art. 22.1.
4' European Communities - Regime for the Importation, Sale and Distribution of Bananas Recourse
to Arbitration by the European Communities Under Article 22.6 of the DSU, WTO Doc.
WT/DS27/ARB/ECU, 76 (2000) (hereinafter EC Bananas (22.6) (Ecuador)).
4' DSU, supra note 9, art. 22.2.
49 Ibid.
50 Id., art. 22.3.
1 Id., art. 22.6.

52 See Marc L. Busch & Eric Reinhardt, Testing International Trade Law: Empirical Studies of
GATT/WTO Dispute Settlement, in The Political Economy of International Trade Law: Essays in
Honor of Robert Hudec 457, 464 (Daniel M. Kennedy & James D. Southwick, eds., 2002).
51 See World Trade Organization, Historic Development of the WTO Dispute Settlement System,
https://www.wto.or2/enzlish/LratoD e/disvu e/disp settlement cbt e/c2s2pI e.htm (last visited Apr.
9, 2019).
54 See Joost H.B. Pauwelyn, International Trade Law, 99-100 (3rd ed. 2016).
55 Id., 89-90.
56 Ibid.
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WTO's administrative duties57 and a procedure for creating a yearly budget58

was essential to reforming the dispute resolution system. 59

The DSU also covers the entire WTO Agreement. While the GATT only
covered its namesake agreement, the DSU covers all agreements contained
within the WTO Agreement, including the GATS, the TRIPS, the Agreement
on the Application of Sanitary and Phytosanitary Measures ("SPS"), and the
Agreement on Technical Barriers to Trade ("TBT").6 ° This is vital in actually

enforcing the entire WTO Agreement. In addition, the service and
intellectual property sectors are substantially more important now than in
1947, vastly increased in size compared to their nascent levels in the middle

of the twentieth century.61 Covering the GATS and the TRIPS was thus vital
for operating in the world of twenty-first century trade. 62

Perhaps most importantly, the WTO Agreement removed the unanimous

consent rule for adopting panel decisions. 63 The dispute resolution system
under GATT had no formal structure and all reports had to be affirmed by
consensus among all WTO Members, which made it nearly impossible for
GATT reports to be implemented.6 4 Therefore a losing defendant, who was
after all a Member itself, could just block the report, stopping it from being
approved.65 The DSU removed the consensus requirement and provided for
the adoption of all panel decisions, provided that a majority of WTO
Members did not oppose the adoption.66 This meant that panel decisions
would actually be adopted and could not be struck down by the violating
member itself.

Finally, the DSU provided for an Appellate Body to review panel

decisions, which had not existed under the GATT.6 7 The existence of an
Appellate Body allows corrections for unfair or ill-considered decisions by

the panels.68 It also allows a permanent body to develop precedent for the
future, which guides panels, which are only created for the individual
dispute, in adjudicating disputes. 69 Furthermore, the existence of an

5 WTO Agreement, supra note 19, art. VI.
5 Id., art. VII.
'9 For example, the Secretariat assists in the dispute resolution process by maintaining a list of
potential individuals to serve on panels and assisting the panels with research, secretarial, and
technical support; DSU, supra note 9, art. 8.4, 27.
60 DSU, supra note 9, art. I.
61 Pauwelyn, supra note 54, 90.
62 Ibid.
63 DSU, supra note 9, art. XI.
64 Supra note 54.
65 See id., 129.
66 Supra note 9.
67 Pauwelyn, supra note 54, 135.
68 Anne Marie Lofaso, A Practitioner's Guide to Appellate Advocacy, 3 and 4 (2010).
69 Appellate Body Report, United States Final Anti-Dumping Measures on Stainless Steelfrom

Mexico, WTO Doc., WT/DS344/AB/R, 158 (Apr. 30, 2008) ("It is well settled that Appellate Body
reports are not binding, except with respect to resolving the particular dispute between the parties.
This, however, does not mean that subsequent panels are free to disregard the legal interpretations
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appellate body adds legitimacy to the dispute settlement process and
increases the likelihood that WTO Members will respect the final report. 71

B. Problems with the DSU
While the DSU is certainly an improvement on the old GATT dispute

settlement system, it still has several weaknesses. Potential improvements to
the DSU have been considered practically since the signing of the WTO
Agreement, and have featured prominently in the Doha Round. 71

Like the GATT, the DSU is largely premised on political willingness for
compliance. The current WTO system does not work unless countries are
inclined to cooperate.7 2 This is in part due to the weakness of the DSU

sanction system. With sanctions limited to retaliation, the DSU does not
have serious enough teeth to cow a determined and powerful country from

breaching the WTO.73 This is a particular problem now, given the reluctance
of prominent world leaders to follow the WTO.74 Even back in 2014, before
Trump became U.S. President, countries only complied with dispute
settlement rulings ninety percent of the time.7 5 Between 1995 and 2005, the
rate of full compliance was much lower, only amounting to nine percent.7 6

The current retaliation regime has been criticized as ineffective and even
counter-productive to the goal of the WTO Agreement.77

One worry is that wealthier countries could just price out of WTO
compliance. 78 If the compensation or retaliation endured for the WTO
violation is lower than the profit gained from non-compliance, countries
would be tempted to simply pay the price of violation, even if this choice
decreased overall wealth for the world. 79 This price-out system benefits
wealthier developed countries that can afford to eat the costs of non-

compliance while forcing poorer developing countries to simply endure the

and the ratio decidendi contained in previous Appellate Body reports that have been adopted by the
DSB.").
7" Claus-Dieter Ehlermann & Donald M. McRae, Reflections on the Appellate Body of the World

Trade Organization (WTO), 97 PROC. ANN. MEETING (AM. Soc'Y INT'L L.) 77, 80 (2003).
71 Thomas A. Zimmermann, Negotiating the Review of the WTO Dispute Settlement Understanding,
93 (2006).
72 SYLVIA OSTRY, THE POST-COLD WAR TRADING SYSTEM: WHO'S ON FIRST?, 238 (1997).
71 See Arie Reich, The Effectiveness of the WTO Dispute Settlement System: A Statistical Analysis,
EUI WORKING PAPERS, 31 (2017).
71 See, e.g., Edward Helmore, Trump: US Will Quit World Trade Organization Unless It "Shapes
Up" (2018), https://www.theguardian.comius-news/2018/aug/30/tump-world-trade-organization-
tariffs-stock-market (last visited Sept. 2, 2019).
71 WTO Dispute Settlement: Resolving Trade Disputes Between WTO Member (2014),
htps://www wto.org/eng~glishithewto e/20y iute brochure20y (last visited Sept. 2, 2019).
76 Gary Horlick & Judith Coleman, A Comment on Compliance with WTO Decisions, The WTO:
Governance, Dispute Settlement and Developing Countries, 773 (Merit E. Janow et al. eds., 2008).
77 See Sarah R. Wasserman Rajec, The Intellectual Properly Hostage in Trade Retaliation, 76 MD. L.
REV. 169, 184-186 (2016).
71 See Peter B. Rosendorff, Stability and Rigidity The Dispute Settlement Procedure of the WTO, 99
AM. POL. ScI. REV. 389, 390-391 (2005).
71 Ibid.
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violations.8 In fact, large democratic states are far less likely to comply with
the WTO Agreement than economically smaller states."s Litigation costs are a
further impediment to developing countries pursuing WTO dispute
resolution. 82

The current dispute settlement enforcement methods of compensation
and retaliation do not benefit developing countries very much. Even if
developing countries could eventually be granted compensation or allowed
to retaliate through the DSB, compensation depends on the violator's
willingness to negotiate and smaller countries do not have the economic
clout to force an economic powerhouse like the United States or China to
comply. 83 Furthermore, there is a backlash associated with retaliation.
Besides hurting the violating Member, the further curbing of trade will hurt
the complainant's own economy, including individual economic actors, in
that country. 84 By reducing imports, the country is hurting their own
production market, which in turn will negatively impact its competitiveness
in the global economy.8 5

The impact of retaliation backlash will be particularly disparate for
smaller developing countries. Imposing tariffs on their chief importers
would be potentially ruinous to their economy, especially if the measure

blocked the importation of food or essential component parts such as
screws.8 6 This situation was demonstrated in EC - Bananas, where Ecuador
had little power to influence the European Union to change its WTO non-
compliant policies and in fact could have fared much worse.87

IV. Strategies for Greater Compliance
The Doha Ministerial Conference was charged with revising the WTO

dispute settlement procedure in line with earlier discussions leading up to
and following the Seattle Ministerial Conference in 1999.88 While the Doha
Round raised a variety of suggestions for improvements, including greater

80 See James Smith, Inequality in International Trade? Developing Countries and Institutional

Change in WTO Dispute Settlement, 11 REV. INT'L POL. ECON. 542, 547 (2004).
"1 See Eric Reinhardt, Aggressive Multilateralism: The Determinants of GATT/WTO Dispute

Initiation (1948-1998),
https://www.iatp.org/sites/default/files/AggressiveMultilateralism TheDeterminants-of.pdf.
82 Henrik Horn, Hakan Nordstr6m, & Petros C. Mavroidis, Is the Use of the WTO Dispute Settlement

System Biased? (1999), htp:/econ-law. se/Papers/DisputesOO01 17.PDF (last visited Sept. 2, 2019).
" Asim Imdad Ali, Non-Compliance and Ultimate Remedies Under the Dispute Settlement System,
14 J. PUB. & INT'L AFF. 15 (2003) ("The threat and economic impact arising when a developing
country raises barriers against a large industrial economy is generally not significant").
" Zimmermann, supra note 71, 156-157.
85 Id., 157.
86 See, e.g., Chad P. Brown, Euijin Jung and Eva (Yiwen) Zhang, Trump's Steel Tariffs Have Hit
Smaller and Poorer Countries the Hardest (2018), htps:/piie.com/blogs/trade-investment-
watchit rmps-steel-tariffs-have-hit-smaller-and-_poorer-countries (last visited Sept. 2, 2019).
17 See Appellate Body Report, European Communities - Regime for the Importation, Sale and
Distribution of Bananas, WTO Doc. WT/DS27/AB/R (1997) [hereinafter EC Bananas].
88 See generally Zimmermann, supra note 71, 93-111.
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panel and Appellate Body transparency and increased political control over
the adoption of reports, the negotiations largely came to nothing.8 9 The
General Council did reaffirm its commitment to improving the dispute
settlement system,9 however, this is the longest the WTO Agreement, or its
predecessor, the GATT, have gone since being revised by a Ministerial
Conference.91

A. Specific Reporting Requirements
One suggestion during the Doha Round was instituting specific reporting

requirements for the Member in breach. 92 Within six months of adopting the
panel or Appellate Body report, the Member would have to submit regular
reports on the progress of implementing the recommendations and rulings
until the parties agree that the issue has been remedied. 93

If the breaching party did not cooperate, the compensation or retaliation
structures would activate in the same way they already do under the DSU.94

While reporting requirements would better show whether the country has
taken steps to comply with the WTO Agreement, it would not apply any
more pressure on Members to actually comply with the WTO Agreement.

While transparency in reporting may be helpful for other reasons,95 it is

unlikely to lead to greater compliance. By not adding any stronger
punishment, this measure would just encourage more information on
violations without giving any greater impetus for compliance. This might
make WTO Members aware of non-compliance sooner, but it would not fix
the problem of non-compliance itself.

B. Earlier Retaliation
Another idea is moving the determination of the level of nullification and

the reciprocal level of retaliation earlier in the dispute settlement process.96

Such a move would likely shorten the dispute process and may force earlier
compromise. 97 The current dispute settlement process takes about three
years, effectively creating a three-year "free pass" for countries violating the

'9 See The Doha Round Finally Dies a Merciful Death (2015),
htt s://www.ft.com/content/9cbl ab9e-a7e2-1 1e5 -955c- le I d6de94879 (last visited Sept. 2, 2019).
9' See Decision Adopted by the General Council, WTO Doc. WT/L/579 (2004).
9' See Jacob M. Schlesinger, How China Swallowed the WTO, (2017),
https:i/www.wsj com/articles/how-china-swallowed-the-wto- 1509551308 (last visited Sept. 2, 2019).
92 Special Session of the Dispute Settlement Body, WTO Doc. TN/DS/9 art. 21.6(b) (2003).
9' Ibid.
94 Ibid.
95 See, e.g., Sijie Chen, China's Compliance with WTO Transparency Requirement: Institution-
Related Impediments, 4 AMSTERDAM L.F. 25 (2012).
96 See, e.g., Amendments to the Understanding on Rules and Procedures Governing the Settlement of
Disputes (Mexico), WTO Doc. TN/DSIW/40 (2003); Negotiations on Improvements and
Clarifications of the Dispute Settlement Understanding (Ecuador), WTO Doc. TN/DSIW/26 (2002).
9' Zimmermann, supra note 71, 154-55.
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WTO.98 Allowing earlier retaliation would shrink the benefit of the "free
pass" period for violating countries.

Such a change, however, could lead to an arms race in retaliation. 99
Moving the retaliation process earlier means that the permission to retaliate
may be revoked if the Appellate Body later finds that the defendant actually
was in compliance with the WTO Agreement. That Member would then be
incentivized to file for retaliation in response to the premature sanctions the
initial complainant imposed on it. Earlier retaliation would create the
opportunity for messy and needless retaliation battles. In addition, if the
retaliation methods themselves are unchanged, even earlier retaliation
would probably lead to the same levels compliance as later retaliation.
Therefore, earlier retaliation would not be a stronger deterrent; instead, it
would just create a messy system of premature retaliation and counter
retaliation.

C. Carousel Retaliation
Another suggestion, first raised in 1999, is carousel retaliation.10 Carousel

retaliation would allow a retaliating Member to rotate the list of products
subject to retaliation in the hopes that this would pressure Members to
comply with the WTO Agreement.1"1 The unpredictability of this system was
a concern for Members such as the European Union, 102 but this very
unpredictability could make retaliation a greater weapon by applying
pressure on a wider number of domestic industries in the violating country.

Carousel retaliation's greatest strength is its unpredictability and ability
to strike at a variety of different industries. This strategy might apply
pressure on several different industries, encouraging more lobbying to force
a change in the infringing Member's policy. 103 Industries that have not been
affected yet might also agitate for change to avoid the hammer of carousel
retaliation striking them next.

While this could apply more pressure on the government to comply with
DSB decisions, it also could encourage industries to endure and wait for the
retaliation to move to a different article of trade. Similarly, it would also still
be limited to a set number of trade articles at a time, increasing the range but
not the strength of the retaliation. The unpredictability could also backfire
by harming a larger number of consumers and producers in the retaliating

9' John H. Jackson, The Case of the World Trade Organization, 84 INT'L AFF. 437, 452 (2008).
99 For example, a WTO litigation arms race is already underway over American tariffs and the
retaliatory tariffs countries have applied in return outside of the WTO framework. See, e.g., David
Lawder, U.S. Launches Five WTO Challenges to Retaliatory Tariffs (2018),
htps:/www.reute s coml/article/u s-usa-trade-wto/u-s-1aurches-five-wto-ch allenges-to-retaliatory-
tariffs-idUSKBNlK62GT (last visited Sept. 2, 2019).
10 0 Id., 159.
101 Ibid.
102 Id., 160.

103 Id., 159.
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country as well.1 4 Furthermore, carousel retaliation has proved a deeply
unpopular idea, and has only been wholeheartedly endorsed by the United
States.

1 5

D. Cross-Retaliation
Several developing countries have suggested the alternative of cross-

retaliation, where they get to choose the sector in which they will suspend
concessions, as a way to balance the scales for developing countries.l"6 The
WTO primarily authorizes retaliation under the violated agreement.11

7 This
means, for example, that a GATT violation would be met with suspension of
concessions in goods, not services or intellectual property. This system
creates an imbalance between countries. Developing countries are mostly
producing goods, which would be covered under the GATT, while larger
economic powerhouses such as the United States or the European Union
have an increasingly high percentage of their trade in services or intellectual
property, covered by the separate GATS and TRIPS."18 Therefore it is almost
impossible for a developing country, with little to no service or intellectual
property trade of its own, to retaliate against this rich vein of trade wealth of
larger countries.

This "same category of trade" retaliation, while the main retaliation

system, is not the only one. Under the current version of the WTO
Agreement, if retaliation in the same trade sector is not effective, countries
can resort to cross-retaliation.109

More readily allowing cross-retaliation, or retaliation against trade in a
different sector, is a potential solution to the imbalance in power between
developing and developed countries under the DSU. Several scholars have
particularly advocated for cross-retaliation in regards to intellectual
property.110 Intellectual property includes highly lucrative copyrights and
patents, which are almost exclusively held by wealthy countries."' The
ability to nullify these intellectual property rights in the complaining

104 Lenore Sek, Cong. Research Serv., RS20715, Trade Retaliation: The "Carousel" Approach, 6
(2002).
105 Bryan Mercurio, Retaliatory Trade Measures in the WTO Dispute Settlement Understanding: Are

There Really Alternatives?, in Trade Disputes and the Dispute Settlement Understanding of the
WTO: An Interdisciplinary Assessment 397, 440 (James C. Hartigan, ed., 2009).
106 Dispute Settlement Understanding Proposals: Legal Text (India), WTO Doc. TN/DS/W/47 (2003).
107 DSU, supra note 9, art. 22.3(a).
108 See World Trade Organization, Participation of Developing Countries in World Trade: Overview

of Major Trends and Underlying Factors (1996),
https:i/www wto.orgaop eidevel eiw15.htm#Footnote9 (last visited Sept. 2, 2019);
Edward Gresser, U.S. Share of World Intellectual Property Revenue 39 Percent, (2014),
http://www. roi :essive-econom irade facts/u-s-share-of-world-intellectual -proverty-revenue-
39-percent! (last visited Sept. 2, 2019).
109 DSU, supra note 9, art. 22.3(b), (c).
110 See Wasserman Rajec, supra note 77, 197-98.
111 See, e.g., WIPO, World Intellectual Property Indicators, 30 (2017) (showing that the largest
producers of patents are China, the United States, Japan, Korea, and Europe).
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country is more likely to actually affect wealthy countries and to spur the
powerful industries that have lucrative copyrights and patents to lobby the
government for compliance. 112

In practice, however, TRIPS cross-retaliation has not proved very

effective. For example, it was approved in EC - Bananas for Ecuador against
the European Union, but Ecuador did not actually use it and settled for the
European Union lowering its tariffs twenty years in the future.113 In United
States - Gambling, the Appellate Body authorized Antigua to suspend
American copyrights, but Antigua has not taken any action and the illegal
American trade measure remains in place.114 In United States - Cotton, Brazil
received the right to suspend American pharmaceutical patents, but ended
up settling for cash rather than pursuing patent suspension.115 These cases
undermine the argument that TRIPS retaliation, at least by itself, will lead to
compliance. In fact, it reinforces the notion that wealthy countries will just
price out or will not be affected enough to be forced into compliance.

E. Collective Retaliation
The African Group suggested the alternative of collective retaliation as a

way to help developing countries have greater economic power in enforcing
compliance with the WTO Agreement.116 Under this method, if a developed
Member breached its obligations to a developing Member, all WTO
Members would be allowed to retaliate.117 Related to this suggestion is the
idea of a class action, where all countries affected by the measure could
retaliate. 118 Both methods would allow the collective power of many
developing states to combine and bear down on the violating member.

At first glance, collective retaliation provides a strong alternative to the

current retaliation regime. Collective retaliation would undoubtedly provide
a stronger deterrent to violating the WTO. It also specifically focuses on
empowering less economically powerful countries in the dispute settlement
procedures.

Collective retaliation, at least as suggested by the African Group, and
class actions would have to be formally adopted as amendments to the WTO
Agreement by the WTO Membership. Since the DSU does not have a
provision for collective retaliation, it would have to be added to the WTO
Agreement through an amendment. Amendments require the high burden

112 See Wasserman Rajec, supra note 77, 198.
113 Id., 201; EC Bananas, supra note 87.
114 Arbitrator Decision, United States - Measures Affecting the Cross-Border Supply of Gambling

and Betting Services, WTO Doc. WT/DS285/ARB (2007).
115 Arbitrator Decision, United States - Subsidies on Upland Cotton, WTO Doc. WT/DS267/ARB/2

(2009).
116 Negotiations on the Dispute Settlement Understanding (African Group), WTO Doc. TN/DSIW/15

(2002).
117 Ibid.
... Cai, supra note 14, 158-59.
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of unanimous approval by all WTO Members,11 9 which makes collective
retaliation, despite its potential promise, highly unlikely. This suggestion
provoked staunch opposition and did not make it onto the Doha Round
draft.121 It conjures up images of punitive action rather than the WTO ideals
of compliance.121 So while collective retaliation is a potentially powerful
retributory system, it is unlikely to be achieved through amending the WTO
Amendment.

F. Injunctions
Mexico has suggested the alternative of instituting an injunction system

where the panel could rule that the measure in question should be
suspended until the panel issues its final report.122 Injunctions would have
the benefit of stopping the offending behavior immediately instead of
suffering through the three-year "free period. " 123 This would also go toward
the WTO goal of compliance with the WTO Agreement as quickly as
possible.

However, the injunction doesn't actually increase the strength of
deterrence. It would merely move the current WTO enforcement
mechanisms earlier. One potential benefit of an injunction would be that it
can be used in tandem with other suggested changes to the WTO dispute
settlement system.

Like with collective retaliation, it is unlikely that the WTO Membership
would adopt injunctions. The suggestion faced significant pushback and
was not adopted in the final text of the Doha Round. 124

The potential unintended consequences of injunctions would also militate
against adopting such a system. The injunction system could encourage
more frivolous litigation for the purpose of stopping trade measures or
applying pressure on other countries. There would also be the issue of how
to compensate countries when an injunction is incorrectly applied. In
addition, the implications for further loss of sovereignty beyond what the
WTO Members have agreed upon would only acerbate the pre-existing
arguments that the WTO infringes on state sovereignty. 125

119 WTO Agreement, supra note 19, art. X(8).
120 Zimmermann, supra note 71, 161.
121 M.S. Korotana, Collective Retaliation and the WTO Dispute Settlement System, 10 ESTEY CTR. J.

INT'L L. AND TRADE POL. 196, 204-05 (2009).
122 Negotiations on Improvements and Clarifications of the Dispute Settlement Understanding

(Mexico), WTO Doc. TN/DSIW/23 (2002).
123 See Jackson, supra note 98, 452.
124 Zimmermann, supra note 71, 165.
125 See, e.g., Kyle Bagwell & Robert Staiger, National Sovereignty in the World Trading System, 22

HARV. INT'L R. 54 (2001).
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V. Repeat Violator Policy

A. The Policy
A new suggestion to improve compliance with the WTO Agreement is

instituting a repeat violator policy into the practices of the DSB. A repeat
violator policy would punish the infringing Member more depending on the
number of violations during a given period of time. Repeat violator policies
are used in a variety of other areas of law to counter the type of problem
raised by habitual offenders, which is the danger raised by American
President Trump and others.

For example, repeat infringer policies are required under the U.S. Digital
Millennium Copyright Act for online third-party platforms to escape
liability. 126 These can take the form of either a set number of strikes before
being banned from the website127 or a graduated response of progressively
harsher punishments. 128 This approach balances the rights of copyright
owners and copyright users, and has been effective at stopping repeat
infringers.129 For example, in Ventura Content, Ltd. v. Motherless, Inc., the
website owner, only a small business, had terminated the accounts of over
1,000 repeat infringers.130 U.S. courts have struck down repeat infringer
policies that are too lenient on repeat infringers.131

There are also repeat offender laws in U.S. criminal law, including the
well-known three-strikes laws.13 2 While these criminal repeat offender laws
may not be as successful as advocates had hoped, they did increase
deterrence to at least a degree and would be improved through meaningful
review.133 There is strong logic behind the principle, even if these laws have

been poorly applied in many cases.
A graduated response repeat violator policy could create greater

deterrence for the WTO as well. As the DSU currently stands, whether a
country violates the WTO Agreement one time or a hundred times, the

126 17 U.S.C. § 512(i) (2018).
127 See, e.g., Enforcement Actions for Intellectual Property Rights Infringements Claims on

Alibaba.com, https://rule.alibaba.com/rule/detail/2043.htm (last visited Nov. 1, 2018) (laying out a
three-strike suspension policy for intellectual property violations).
128 Comcast's DMCA Repeat Infringer Policy for Xfinity Internet Service, COMCAST,

https://www.xfinity.com/support/articles/comcast-dmca-compliance-policy (last visited Nov. 3, 2018)
(setting out a multi-tier repeat infringer policy going from persistent on-screen notice to suspension
and finally to termination).
129 See Katherine Oyama, Why the Digital Millennium Copyright Act Is Working Just Fine (2014),
httrs://www.digitalmusicnews.comi2014/04/10/dmcaworkingiEusfine! (last visited Sept. 2, 2019).
130 Ventura Content, Ltd. v. Motherless, Inc., 885 F.3d 597, 602 (9th Cir. 2018).
131 BMG Rights Management LLC v. Cox Communications, Inc., 881 F.3d 293, 299 (4th Cir. 2018).
132 See Ian Ayres, Michael Chwe, & Jessica Ladd, Act-Sampling Bias and the Shrouding of Repeat
Offending, 103 VA. L. REV. ONLINE 94 (2017); see, e.g., Ewing v. California, 538 U.S. 11 (2003)
(affirming a three-strike sentence by a California state court).
133 See, e.g., Michael Vitiello, Three Strikes Laws: A Real or Imagined Deterrent to Crime? (2017),
https://www.americanbar.org/gfoups/crsj/publications/human -ihts-magazine home/human rights
vo129 2002/spring2002/hr sping02 vitiello (last visited Sept. 2, 2019).
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punishment is the exact same, a judgment that may lead to equivalent
retaliation. Particularly for wealthier countries that can price out of
complying with the WTO Agreement,1 4 equal punishment per the crime
does not result in deterrence for larger violations.

The WTO Agreement is largely built on Members complying willingly.
That is what makes American President Trump's slew of illegal tariffs so

damaging. A concerted effort to defy the WTO, at least with the current
DSU, would knock the whole WTO structure down.13 5 Such a danger needs

an equally threatening response.
A WTO repeat violator policy would create gradually stronger responses

to repeated WTO non-compliant behavior. For example, if Country X were
only found to violate the WTO Agreement once in several years, the DSU
system would act as it currently does. However, if Country Y launches
several measures that violate the WTO Agreement in a short period of time,
this would trigger the repeat violator policy and the Members who are
unfairly affected by the illegal measures would be given a wider range of
retaliation abilities if compliance were not forthcoming.

This would involve several steps. The first part of this repeat violator
policy would be allowing all countries negatively affected by the illegal
measure (or measures) to retaliate. The second would be to allow the
combined countries to strike at an increasingly large number of the non-
compliant Member's trade sectors. The DSB would take sustained violations
into account in determining if this is a repeat violator, and if so, how much
retaliation is appropriate. In addition, the DSB would take intent into

consideration. In the case of President Trump, for instance, his clear intent to
damage the WTO136 would be a consideration in favor of greater retaliation.
This repeat violator policy would thus meet the WTO's goal of pressuring
Members to comply earlier to avoid larger, more crippling retaliation.

An additional benefit of a repeat violator policy is that it would not block
any other suggested innovation from working too. In fact, the repeat violator
policy would likely work best in tandem with aspects of carousel retaliation,
cross retaliation, and collective retaliation. Therefore, it does not block later
improvements to the dispute settlement procedures.

One potential problem would be that developing countries do not file

complaints with the WTO as much as wealthy countries. However, while
developing countries did not use Article 21.5 complaints for the first nine
years of the WTO, they have since been using them with increasing

134 See Rosendorff, supra note 78, 390-91.

135 Martin Hesse, WTO Faces Existential Threat in Times of Trump (2018),
httn://www spiege1.deiinternationai/wordiw orld-rade-organization-in-trouble-amid-tump-trade-
war-a-1215802.html (last visited Sept. 2, 2019).
136 See, e.g., Hanke, supra note 18; James Kosur, Leaked Document Shows Trump Wants to Destroy
WTO Relationship (2018), https:/ihillreporter.com/leaked-document-shows-trump-wants-to-destroy-
wto-relationship (last visited Sept. 2, 2019).
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frequency. 137 Providing developing countries with a vehicle to fight on a
more even playing field with wealthy violating countries is also likely to
boost their confidence that their actions would actually make a difference.
The bandwagon effect is also helpful. When one Member files a compliant,

other Members are likely to join in. 138

Of course, the hope would be that the repeat violator policy would never
have to be used. Few WTO disputes lead to retaliation, since usually the

Member that is in violation will come into compliance. 139 Retaliation has only
been used sparingly in the past: from 1995 to 2013, there were only 36
requests for retaliation for non-compliance. 140 There would be no greater risk

under the repeat violator system to WTO-compliant countries than before.
The repeat violator policy would strike only at those especially egregious
WTO non-compliant Members, such as the Trump White House, whose very
actions threaten to undermine the entire WTO.

B. Implementation
Another benefit of introducing a repeat violator policy into the DSU is

that it could potentially be implemented without a formal amendment.
Amendments are a major stumbling block to innovation in the WTO, since
there needs to be consensus among all 164 Members for an amendment to
the WTO Agreement to be implemented,141 which would be enormously
difficult. This is a major reason why the alternatives of collective retaliation
and injunctions are unlikely to be successful.

The key to avoiding the formal amendment process is ambiguous
language in the DSU itself. The DSU Article 22.4 stipulates that the "level of
the suspension of concessions or other obligations authorized by the DSB
shall be equivalent to the level of the nullification or impairment."142 While
this language is constraining, it, and the rest of the DSU, does not actually
define equivalence, nor does it say anything about only allowing one area of
trade retaliation. In fact, Article 22.4 says it should be "equivalent to the level
of the nullification or impairment. 143

There is no definition of "equivalent" in the DSU or any other part of the

WTO Agreement; even context and state practice do not provide any clues to
its true meaning.144 The non-binding, but informative, WTO's Handbook on

137 Zimmermann, supra note 71, 74-75.
138 Id., 86.
139 See generally, Bruce Wilson, Compliance by WTO Members with Adverse WTO Dispute
Settlement Rulings: The Record to Date, 10 J. INT'L EcoN. L. 397 (2007).
140 Diego Bonomo, Hitting Where It Hurts: Retaliation Requests in the WTO (2014),
https://voxeu.org/article/retaliation-wto (last visited Sept. 2, 2019).
141 WTO Agreement, supra note 19, art. X(8).
142 DSU, supra note 9, art. 22.4.
143 Ibid.
144 See generally, Memorandum from Thibault Fresquet, Kai Kan, & Farzan Sabet to the Permanent
Mission of Canada, Retaliation under the WTO system: When does Nullification or Impairment
Begin? (2016), https://georgetown.ap.box.com/s/aledn lep3ch86tnss53wwvev205pQw (last
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the WTO Dispute Settlement System says "equivalent" means "that the
complainant's retaliatory response may not go beyond the level of the harm
caused by the respondent.' 145 Harm is a subjective measure, and it would be
nearly impossible to calculate the exact amount of harm flowing from a
violation's resulting trade reverberations and economic and political
effects. 146 Particularly given the lack of an appellate body for retaliation
arbitration panels, there is a multitude of interpretations for what
"equivalent" might mean and no singular definition that is mandated. 147 For
example, one arbitration panel that directly engaged the meaning of
"equivalence" found that it is in reference to the level of WTO-inconsistency,

which is nebulous at best.148

Therefore, if a Member flagrantly violates the WTO repeatedly with the
goal of weakening it, it is arguable that this is an extreme degree of
nullification and impairment that warrants an equally extreme response
under the language of the DSU. Particularly helpful for developing
countries, Article 21.8 notes that the DSU shall also consider the impact of
WTO-inconsistent actions on the economy of the developing country. 149

Furthermore, treaty interpretation standards support allowing repeat
violator policy without the need for a formal amendment. Under the Vienna
Convention on the Law of Treaties, the terms of a treaty should be
interpreted in good faith according to their ordinary meaning and in terms

of their context, object, and purpose.15° The preamble of the WTO Agreement
explicitly states that a purpose of the WTO is the "elimination of
discriminatory treatment in international trade relations."151 Furthermore,
the preamble recognizes the need to help developing countries share in
international trade.152 These purposes give context surrounding the DSU and

support the proposition that it should be interpreted in a way to enforce
compliance with the WTO and provide strength to developing countries to
protect their WTO trade interests. The repeat violator policy would thus be
directly in line with and would further the purposes of the WTO Agreement.

visited Sept. 2, 2019); see also Henrik Horn & Petros C. Mavroidis, Remedies in the WTO Dispute
Settlement System and Developing Country Interests (1999),
htts ://www.iatp.or z/sites/defaultifiles/Remedies in the WTO Dispute Settlement System htm
(last visited Sept. 2, 2019).
145 WTO, A Handbook on the WTO Dispute Settlement System, 82 (2004).
146 See Yuka Fukunaga, Securing Compliance Through the WTO Dispute Settlement System:
Implementation of DSB Recommendations, 9 J. INT'L EcoN. L 383, 423 (2006).
14' David Jacyk, The Integration ofArticle 25 Arbitration in WTO Dispute Settlement: The Past,
Present and Future, 15 AUSTL. INT'L L. J. 253 (2008).
141 See EC Bananas (22.6)(Ecuador), supra note 47, 159 (limiting the estimation of Ecuador's
losses in actual and potential trade and trade opportunities in the relevant goods and service sectors).
14' DSU, supra note 9, art. 21.8.
151 Vienna Convention on the Law of Treaties, art. 31(1) (1969).
151 WTO Agreement, supra note 19, pmbl.
152 Ibid.
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Even if the repeat violator policy must be implemented through the
amendment process, passing an amendment might be possible. The current
weak WTO dispute settlement system poses serious dangers to the
continued vitality of the WTO and change is certainly needed. 153 This
impetus for a substantive change to the dispute resolution system could be
used to make a stronger push for amending the DSU to include a repeat
violator policy. Also, unlike with collective retaliation or injunctions, the
repeat violator policy would be limited to only affecting the worst, most
flagrant offenders. This would make it more palatable to the WTO
membership at large.

Conclusion
The rise of anti-WTO leaders in powerful countries is a new and

dangerous phenomenon that needs an innovative solution. The Doha Round
fell apart and failed to deliver a substantive change to the DSU. While
suggestions such as cross-retaliation or injunctions have their merits, they
are not created with a serial WTO violator in mind and would be unlikely to
be adopted. A repeat violator policy, on the other hand, is directly calibrated
to this risk and could likely be implemented by the DSB directly rather than
the difficult formal amendment process. It is true that almost certainly one
hundred per cent compliance with the WTO Agreement will remain
elusive.1 54 However, the DSB needs to use an innovative strategy tailored to
today's problems to preserve the WTO in the face of the most serious threat
it has encountered since its creation. The repeat violator policy is that

strategy.

153 See Reich, supra note 73, 31.
154 See Wasserman Rajec, supra note 77, 184-85.
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Abstract
The European Union continues to shape rules and norms on a global level and offers a rich
and diverse economic, political and cultural environment. Indeed, European countries
constitute an attractive business location for a large number of individuals and companies.
On the level of the individual citizen of the EU and elsewhere, this EU-effect has resulted in
an increase of bi-national marriages. Such developments often result in conflicts of
jurisdiction and conflicts in applicable laws regarding inheritances. The present paper is an
informative tool for international wealth planning lawyers who deal with succession
planning for clients that either reside in a European Union Member State, are married to
an EU citizen, or hold assets in the EU by providing an insight on the EU Succession
Regulation, No. 650/2012. Indeed, the regulation might indirectly apply to individuals
residing in States of the U.S.A. pursuant to the key provisions of Articles 20 and 36. The
present analysis deals not only with issues of jurisdiction, recognition and enforcement of
court judgments and applicable law, but also with the acceptance of notarial deeds, the
formal and substantial validity of testamentary dispositions and other succession
agreements.

Annotasiya
Avropa ittifaqi (Ab qlobal saviyydad normalar v qaydalar formala¢dirma ga v miixtdlif
iqtisadi, siyasi v mdadni miihit yaratmaga davam edir. eslindd, Avropa blkdalri dksar

dxslar v irkatlar iti~n cdlbedici biznes yerlari kimi qabul olunur. dxslara miinasibatda bu
cthr "Avropa ittifaqi effekti" millatldrarasi evliliklarin sayinda olan artumda da mfitahida
olunur. Bu cthr hadisdalr adadtn yurisdiksiyalarm v tdtbiq olunan hfiquqlarm (xiisusan da
varasalikla bagh) ziddiyyatina gatirib gixanr. Bu maqala miitarilari Ai Uzv Dbvlatlarin
birinda ya~ayan, Ai vtanda~i ila aila quran va ya Ai-da amlaka sahib axslar olan va

varasalik planlamasi ila magul olan beynalxalq sarvat planlama hfiquqfiinaslari fitign No.
650/2012 n6mrali Ai Varasalik Direktivi vasitasila informativ bir vasita kimi nazarda
tutulub. eslinda, 20-ci va 36-ci maddalara nazar saldqda Direktivin bilavasita AB -da
ya~ayan axslara da tatbiq olundugunu g6ra bilarik. Bu maqala yalniz yurisdiksiya, mahkama

qararlarmm taninmasi va icrasi ila bagh masalalari deyil, haminin, notarial harakatlarin
qabulu, vasiyyatnamalarin etibarhlgi va digar varasalik razila~malarmi da analiz edir.
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Introduction
globalization continues to make the world smaller, the number ofApotential issues estate-planning practitioners will encounter grows

larger.1 In the not too distant past, the phrase "multi-jurisdictional
planning" meant there was a New York domiciliary with a Florida vacation
home.2 With 50 states and the District of Columbia, the United States
essentially has 51 different jurisdictions, each having its own set of
succession laws and probate procedures.3

To avoid estate administration, especially in states in which
administration involves cumbersome, time-consuming, and expensive
court supervision, estate lawyers implement techniques such as a revocable
inter vivos trust.4 This instrument is set up during a person's life and allows

1 The American Bar Association Section of International Law, The New EU Regulation (Brussels

IV): Understanding the Impact on Cross-Border Planning and Administration, 1 (2016). Available
at: https://shop.americanbar.org/Personifylmages/ProductFiles/237345198/Session%205.pdf.
2 Ibid.

' Ibid., probate is the judicial proceeding for providing and establishing the validity of a purported
will. Its principal function is to establish that the instrument is indeed the last will and to affirm the
validity of the legal rights flowing from its terms. For further information: See Leigh-Alexandra
Basha, A Guide to International Estate Planning, 60 (2 nd ed. 2014).
4 Ibid. Indeed, revocable trusts have become the most commonly used trusts in the United States
since they allow to avoid ancillary probate and generally ensure the property goes to the intended
beneficiary. Usually a "pour over" will is part of the plan, devising all of the testator's probate estate to
the revocable trust. Alan Newman, Revocable Trust and the Law of Wills: an Imperfect Fit, 43 Real
Property, Probate and Trust J. 523, 524 (2008).
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to title real property to another person.5 Such a technique, however, would
not be available in a place that doesn't recognize that legislative entity.6

Each European country, including Italy, has its own set of rules, namely
forced heirship rules, which designate those persons whom the testator
cannot deprive of the portion of his estate reserved for them by law,
except in cases where the testator has just cause to disinherit them.7

Therefore, anyone owning property in Europe needs to appreciate that local
laws may apply and ultimately impact the disposition of the property

located in those jurisdictions.8

I. Freedom of Disposition v. Forced Heirship Rules
While in the United States the laws of each state differ, they also have many

similarities.9 The laws are all based on the English common law, except for the
state of Louisiana.1" Thus, all the states have the office of executor, sometimes
denominated personal representative, and treat the estates as separate
entities.11 All states have a right of election for the surviving spouse, and no
state, except Louisiana in limited circumstances, provides an absolute right of
inheritance or forced heirship for children and other relatives. 12

The American law of succession embraces freedom of disposition13,

authorizing dead hand control, to an extent that is unique among modern legal
systems.14 Within the American legal tradition, a property owner may even
exclude her blood relations and subject dispositions to ongoing conditions, as
a separate stick in the bundle of rights called property. 15

The freedom of disposition presents only a few of the limitations which
include wealth transfer taxation and a handful of other policy limitations, such

as the surviving spouse elective share.16

The Italian legal system, instead, falls within the civil law tradition. 17 Under
Italian law the principle of "unity of succession" applies, meaning that the

' Black's Law Dictionary, 435 (9 th ed. 2009). Available at: https://thelawdictionary.org/trust-
intervivos/.
6 See Leigh-Alexandra Basha, supra note 3, 693. The trust concept, rooted in equity, is a product of

the common law legal system and is distinct form the civil law system, which does not generally
recognize such concept.
7 Supra note 5.
8 Basha, supra note 3, 61.
9 Louis Garb and John Wood, International Succession, 923 (4 th ed. 2015).
10 Ibid., Louisiana laws are mainly based on the Napoleonic Code, governing law also in France, but
reflect also many common law principles adopted over the years.
11 Ibid.
12 Ibid.

13 Also the United States Supreme Court, in Hodel v. Irving, 481 U.S. 704,716 (1987), held that the
ability to transmit property at death is a constitutionally protected right that includes the prerogative
to exclude.
14 Dukemier and Sitkoff, Wills, Trusts, Estates, 1 (9th ed. 2013).
15 Ibid.

16 Id., 2. Under the Restatement (Third) of Property, donative transfers follow the donor's intention
unless prohibited by law and descendants are not protected from intentional disinheritance.
17 Garb and Wood, supra note 9, 437.
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same law will apply to entire succession, no matter where the estate is
situated.Is Italy does not have a federal system of government and the same
law of succession is applied throughout Italy.19 The principal source of the law
of succession is "I1 Codice Civile" ( The Civil Code), in particular, the Second
Book, entitled "Delle Successioni" (Law of Succession).21

The freedom of testation is limited in that certain heirs are entitled to a
percentage of the share that the law reserves to them, known as forced heirship
rules.21 The amount of these reserved share varies depending on which family
members survive the decedent, and the degree of relationship with the
deceased.22

In the absence of children, the surviving spouse is entitled to at least one-
half of the estate of the deceased, even if there are other surviving heirs.23

Moreover, the spouse inherits the right to live in the family home and to use
the furnishings belonging to the home for life, provided that at the time of
death such assets either were held in common ownership with the deceased or
belonged to the decedent.24

In the absence of a surviving spouse, the surviving child takes at least one
half of the estate.25 If there are several children, each is entitled to a reserved
share divided equally from a total of two-thirds of the estate.6

If there is a surviving spouse and children, then, in the case of a single child,
he or she is entitled to one third of the estate, as is the surviving spouse. 27 In
the case of several children, one half of the estate is divided between the
children in equal shares and the surviving spouse takes one quarter.2s The

" Ibid. The principle has a dual meaning in that all the property and the rights of decedent constitute

a single entity passing to the heirs and that a single body of law applies to the succession as a whole,
without regard to whether the property is moveable or non -moveable.
"9 Ibid.
20 Ibid. In 1942, Italy adopted a new Civil Code whose intestate succession rules were generally
based on those contained in the 1865 Code, and so modelled indirectly on the Napoleonic Code. All
the articles of the Italian Civil Code reported on this paper can be found in their English version on
Mario Beltramo, The Italian Civil Code, 154 (1969). [Hereinafter Civil Code].
21 Garb and Wood, supra note 9, 437.
22 Civil Code, supra note 19, 133.
23 Ibid. Art. 540 titled "Reserve in Favour of the Spouse" disposes that one-half of the estate of the

parent is reserved to the spouse, unless as disposed by art. 542 both spouse and children survive the
decedent."
24 Ibid.
25 Ibid. Art. 537 titled "Reserve in Favour of Children" disposes that "One-half of the estate of the

parent is reserved in favour of the child, if he leaves only one, and two-thirds if there are more than
one.
26 Ibid.
27 Civil Code, supra note 19, 154. Art. 542 titled "Concurrence of Children and Spouse" establishes

that "[i]f one who dies leaves, in addition to the spouse, only one child, the share of the estate
reserved respectively for the child and the spouse is one third each.".
28 Ibid. "When there is more than one child, the total share of the estate reserved for them is one half
and one fourth is reserved to the surviving spouse".
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children's reserved shares are subject to the right of the spouse to live in the
family home.29

In the absence of children, ascendants, persons with whom one is related in
the ascending line such as one's parents3", have the right to one-third of the
estate.31 If they take in concurrence with the surviving spouse, they have a right
to take one quarter of the estate and the surviving spouse takes half.3 2

The decedent is free to decide which property is to be left to those entitled

to a reserved share as long as such property is part of the succession and equals
or exceeds the value of the share, according to art. 549 of the Civil Code.33 All
limitations deliberately imposed to reduce the value of the share are void.3 4

In addition, art. 458 of the Italian Civil Code3 5 prohibits all agreements by
which a person disposes of his or her own succession, including all agreements
transferring or renouncing rights of inheritance upon the death of a living
person.36

Essentially, the civil law concept of estate does not correspond to common
law concept, in that the forced heirship rules do not merely operate on the
decedent net estate as intended in common law, but extend their effect to all
the estate.7 Furthermore, in a civil law system the estate is not limited to the
property possessed by the decedent at the time of death, but also includes what
the decedent would have possessed at death had he or she not made any
gratuitous transfers during his or her lifetime.3 8 Thus, lifetime gifts are

considered and reintegrated into the estate; so they could further reduce the
small share of the estate over which the decedent has testamentary freedom.9

There rules apply anytime the decedent died intestate.4° These rules also

apply when the decedent left a valid will to correct any distribution made by

29 The relevant compulsory share also applies to adopted children and children born out of the

marriage. Half-siblings have the right to the reserved share in the succession of their biological
parent.
3o Supra note 5, 23.
31 Civil Code, supra note 19, 133. Art. 538 titled "Reserve in Favour of Ascendants" states that if one
who dies leaves ascendants but no children, one third of the estate is reserved for such ascendants..
32 Id., 135. Art. 544 titled "Concurrence of Ascendants and Spouse."
" Ibid. Art. 549 titled "Prohibition of Burdens or Conditions on Share of Forced Heirs" recites that"
[T]he testator cannot impose burdens or conditions on the share belonging to the forced heirs, subject
to application of the rules contained in Title IV of this book.
14 Garb and Wood, supra note 9, 442. The testamentary dispositions that violate the elective share are
valid until challenged by the person entitled to the share.
15 Civil Code, supra note 19, 133. Art. 458 titled "Prohibition of Succession Agreements" recites that
"Any agreement by which one disposes of his own succession is void. Any act by which one disposes
of the rights that can belong to him by a succession not yet opened, or renounces such rights, is
equally void."
36 Garb and Wood, supra note 9, 443.
7 Id., 454.

3 Ibid.
'9 See supra note 34.
40 Kenneth Reid, Comparative Succession Law, Intestate Succession, 68-69 (2015).
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the testator in violation of the "forced heirship" provisions that are meant
to protect his heirs.41

II. The EU Regulation no. 650/2012, "Brussels IV"42

After the 2012 adoption of the Regulation (EU) 650/2012 (the Succession
Regulation), commonly referred to as "Brussels IV", European conflict of laws
in the area of succession has changed.43 As a consequence, an American
citizen owing property in Italy and making plans for his or her estate should
take into account not only the Italian choice of law principles as described,
but also consider the recently enforced European law.44 Indeed, Italy is part
of the European Union and any EU regulation has immediate legal effect in
each Member State when it comes into force and supersedes national law.45

It has become easier and more common for an individual, a s a result of
the harmonization of laws of Europe over the years, to hold property in
multiple European jurisdictions.46 Because of that, there was a lack of
uniformity of succession law.47 The European Union (EU) moved rather
slowly in creating a uniform set of rules to govern succession.48

After a failed attempt to create some uniformity in the Hague Conference
in 1989, with an international agreement on the law applicable to
succession to the estates of deceased persons49, little progress occurred
until quite recently.5°

The E U r egulation 650/2012, enacted in August 17, 2015, provided that
all the EU countries51 share a uniform rule that determines what law will
apply to the disposition of a decedent's property in these jurisdictions.52

41 Ibid.

42 Regulation (EU) 650/2012 of the European Parliament and of the Council of July 4, 2012, on

Jurisdiction, Applicable Law, Recognition and Enforcement of Decisions and Acceptance and
Enforcement of Authentic Instruments in Matters of Succession and on the Creation of a European
Certificate of Succession, 2012 O.J. (L 201) 107.
4' The regulation is also referred to as Succession Regulation. See at:
https://www. step. org/policies/european-succession -regulation-regulation -eu-no6502012
44 Ralph H. Folsom, Principles of European Union Law, 72 (2005).
45 Ralph H. Folsom, Principles of European Union Law, Thomson West, (2005).
46 Supra note 1, 4.
47 The issue for a decedent having property in multiple jurisdictions and who has executed only a will
(for example in the jurisdiction of domicile) is if such will is valid in other jurisdictions where the
property is located. See Basha, supra note 3, 60.
48 Garb and Wood, supra note 9, 454.
49 The agreement was ratified only by Argentina, Luxembourg, Netherlands and Switzerland. Barbara
R. Hauser, European Harmonization, Trusts & Estates, 62-63 (2010).
51 Id., Italy signed the Hague Convention on The Conflict of Laws Relating to The Form of
Testamentary Dispositions in 1961, but it was never subsequently ratified by Italy.
5' Except the United Kingdom, the Republic of Ireland and Denmark.
52 The scope of the regulation defined by art 1 is: "to provide a common test for determining the law

governing succession, to provide courts of such jurisdiction to determine disputes related to the
succession, to facilitate the mutual recognition and enforcement of decisions, and to provide the
creation of a uniform certificate of inheritance."
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The new legislative scenario will significantly change estate planning and
administration for those who hold property in any of the 25 countries that

are "Member States" under the Brussels IV.53 However, even if the regulation
does not directly apply to non-Member States, art. 20 of "Brussels IV" may
lead indirectly to the application of the law of third countries to residents or

domiciled or property owners in a Member State.54

The regulation limits itself to property transferred by succession.55 It does
so, contrary to other estate planning i n s t r u m e n t s that are based on non-
probate tools such as life insurance, pension plans or joint ownership.56 The
regulation also excludes from its scope "the creation, administration and

dissolution of trusts"57 and any "property rights, interests and assets created
or transferred otherwise than by way of succession, for instance by way of
gifts". 58 In addition, the regulation doesn't address estate or inheritance taxes
imposed by the Member States, either.59

Matrimonial property arrangements are excluded from its scope.6 0 Thus,
Member States that have community property regimes or other similar
concepts will still have laws that effectively restrict the right of testamentary
freedom by deeming a certain part of the estate reserved to the surviving

spouse.61

"' The 25 EU countries are referred to as "Member States" in these materials and include: Austria,
Belgium, Bulgaria, Croatia, Cyprus, Czech Republic, Estonia, Finland, France, German, Greece,
Hungary, Italy, Latvia, Lithuania, Luxembourg, Malta, Netherlands, Poland, Portugal, Romania,
Slovakia, Slovenia, Spain, and Sweden. Though the United Kingdom, the Republic of Ireland and
Denmark will not adopt the Regulation in lieu of their own succession laws, there is still some
uncertainty as to whether under the terms of the Regulation they are given the same treatment as
Members States or "third States" by the 25 states that will be applying the Regulation. The U.S. is
clearly a "third State" under the terms of the Regulation. Some authoritative commentators suggest
that the distinction should be not so much between Member States and non-Member States, but
rather between states that are bound by the Regulation (EU) 650/2012 and those that are not.
Under this approach, Denmark, U.K. and Ireland would then be considered as Member States not
bounded by the terms of the Regulation (EU) 650/2012.
54Article 20 states that: "any law specified by this regulation shall be applied whether or not it is the
law of a Member State". The meaning of universal application is that conflict of law rules must be
applied also to non Member States. This choice is consistent with the unitary nature of the regulation
which aims to achieve the uniformity of private international law with regard to succession matters.
This is relevant especially in the event that a third State does not provide for equality among heirs.
Then, the application of the law will be declined based on public policy exception. See Haris P.
Pamboukis, in H. Pamboukis (ed.), EU Succession Regulation No 650/2012, A Commentary, 51
(2017).
55Supra note 1, 7. See art 1, section 2(f) of the regulation 650/2012.
56 Some commentators argue it should also apply to non-probate assets for the same policy reasons
that extend wills rules to non-probate assets. Dukemier and Sitkoff, supra note 14, 6.
57 See art 1, section 2(j) of the regulation no. 650/2012.
58 See art 1, section 2(g).
5' Art. 1, section 1. The exclusion refers also to whether the Member State will release the assets
before any tax liability has been satisfied. Supra note 1, 7; Garb and Wood, supra note 9, 454.
60 See art 1, section 2(d) of the regulation 650/2012. Currently, the matrimonial property regime is
regulated by each EU member pursuant to its private international conflict of law rules, including any
international convention.
61 Supra note 1, 37.
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III. Conflict of Laws
By comparing the basic principles of the law of succession in the United

States to the Italian system it is evident that in the United States estate planners
have great latitude in structuring an estate to achieve the decedent's

dispositive goals.6 2 However, this flexibility doesn't automatically apply
when assets are located abroad and may be subject to the succession laws of
the jurisdiction where the property is situated.63 I nde e d, while the right to
give property as one chooses is the core of U.S. succession law, the right to
receive an inheritance is a cornerstone of many European jurisdictions'
succession laws.64

Different prospectives arise in the two legal systems when there is a conflict
of laws issue. 65

A. Common law prospective
American citizens with property in European countries must first identify

to what extent the various laws on succession apply.66

Under the usual common law rules of choice of law, the law of the state
where the decedent was domiciled at death governs the validity of a

disposition by will of personal property.67 However, the law of the state where
real property is located governs the validity of a disposition by will of that
property.68 Consider the following example.69 A person executes a will while
domiciled in Illinois, then moves permanently to New Jersey and dies owning
Florida real estate, some tangible personal property, and some stocks and
bonds.7° New Jersey law will govern the validity of the disposition of the
tangible and intangible personal property, and Florida law will govern the
validity of the disposition of real estate.71 Almost all the states in the United
States have a statute72 that recognizes the validity of a will executed with the
formalities required either by the state where the testator was domiciled at
death, by the state where the will was executed, or by the state where the
testator was domiciled when the will was executed.73 Because the law is not
uniform, a specific statutory procedure denominated model execution
ceremony will assure that the instrument will be valid in all states

62 Id. For a more detailed overview about the advantages and disadvantages of the freedom of the

testator in the United States, see Elaine Lam, Disinheritance v. Forced Heirship, 32 Probate and
Property 41 (2018).
63 Ibid.
64 Ibid.
65 See Basha, supra note 3, 3.
66 Id., 9.
67 Ibid.
68 Dukemier and Sitkoff, supra note 14, 6.
69 Ibid.
70 Ibid.

71 Ibid.
72 Such as the Unif. Probate Code, section 2-506 (1990), 8pt 1 U.L.A. 291 (2013).

" Dukemier and Sitkoff, supra note 14, 6.
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notwithstanding where the testator is domiciled at death or at the time of
execution or where the property is located.74

However, if the decedent owns property in a foreign country or may die
while having domicile there, the law of the foreign country should be
examined and the will executed in compliance with such law.75 This issue
arose for example when James Gandolfini76 devised real estate in a will
drafted according to common law rules, without taking in consideration
Italian succession law.77

Further complications can arise if a decedent decides to draft two wills,
one according to Italian law of successions and one based on common law
rules, which can lead to costly litigation, such as Luciano Pavarotti's case. 71

B. The Italian System
Italian conflict of laws rules apply the principle of the unity of succession,

whereby the same national law applies to the entire succession, no matter
where the estate property is situated. 7

The general applicable law to succession in Italy before the enactment of
Brussels IV was the national law of the decedent's citizenship to be
determined at the time of his or her death."s Where the decedent has many
nationalities which do not include the Italian citizenship, the laws of the state
with the closest connection applies, otherwise the Italian citizenship prevails

for the determination of the applicable law. "
As an exception to general rule, a person can make his or her estate subject

to the law of the state of residency, by explicitly declaring the choice in the
will. 82

7 Ibid., for a more extensive explanation of the model execution ceremony.
7 Jeffrey A. Schoenblum, Multistate and Multinational Estate Planning, 151 (2012).
76 James Gandolfini, the actor who played Tony Soprano, died on June 19, 2013. Kleinberg et al,

Estate Planning: Misfires of the Rich and Famous, Westlaw, 20170727P NYCBAR 89 (2017).
77 "Mr. Gandolfini's will, dated December 19th, 2012, provides that he left his home in Italy in trust

for his children until they both reached the age of 25. However, Italian inheritance law dictates how
the property is left to heirs. In this instance, Gandolfini's children automatically receive half of the
estate and his wife receives a quarter of it. Mr. Gandolfini had the right to dispose only of the last
quarter.
78 Nick Pisa, Pavarotti 's Widow Breaks Silence on Will, 2008 https://www.nysun.com/arts/pavarottis-

widow-breaks-silence-on-wil/82260/ (last visited 26 August 2019).
79 Garb and Wood, supra note 9, 454.
8" This is the provision under Article 46, Law no. 218 of 1995 (Italian International Private
Law).
1, Law no. 218/95, art. 19.

82 In this case, the law chosen will regulate the entire succession, subject to any reserved shares in the

estate in favour of the heirs who are resident in Italy at the time of death. It follows that if there are
non-resident children, the exception to the general rule will deprive a spouse or children of the
reserved shares to which they would otherwise have been entitled by applying the Italian law.
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IV. The "Brussels IV" scenario
The revolutionary step under Brussels IV is to unify the succession rules

that apply to an estate, rather than allowing any number of succession laws
to possible apply to the same assets in different circumstances. Therefore,
Italian law is now governed by the Euroepan law of succession.83

A. The Competent Court
Art. 4.84 of the Succession Regulation sets out habitual residence85 as a is a

general ground for international jurisdiction. The European legislator has not
indeed designated a particular court in the jurisdiction of the Member States
that is competent.s6

The comprehensive jurisdictional function of art. 4 with regard to
succession is restricted in two cases.B7 Article 12 provides that the court may
decide not to rule on assets located in a third State if it deems that its decision
will possibly not be recognized and declared enforceable in that state of the
location of the estate, in whole or in part.88 The second case is when the
decedent has chosen his law of nationality as the law governing the
succession. In this case, under Article 6 of the regulation the court, may
decline jurisdiction.

The underlying rational behind the system of allocation of jurisdiction in
the regulation is that it should provide an exhaustive set of rules determining
the jurisdiction of the courts of the Member States to rule on any succession
matter falling within the relevant scope of application, without leaving any
room for the application of domestic rules of jurisdiction. With this comes the
inherent advantage of pursuing a greater extent of uniformity. This objective

is accomplished also through the rules of art. 10 of the regulation, which
dictates additional connecting factors.

When the decedent's residence cannot be located in any Member State at
the time of his or her death, art. 10 of Brussels IV applies.89 Such provision
introduces three subsidiary factors to be considered.90 The first factor is the
nationality of the decdent which must be that of a Member State.91 When the
factual elements of nationality are not met, the courts must refer to the
previous habitual residence of the decedent, provided that it was in a Member
State and that five years have not elapsed since the decedent changed

83 Ibid.
14 Art. 4 states that: "The courts of the Member State in which the decedent had his habitual residence
at the time of death shall have jurisdiction to rule on the succession as a whole."
" Defined as "center of the decedent's life". Haris P. Pamboukis, supra note 54, 119.
86 Ibid.
7 Haris P. Pamboukis, supra note 54, 119.
7 Defined as "center of his life".

8 Ibid.
'9 George Panopoulos, in H. Pamboukis (ed.), 145.
90 Ibid.

91 Id., 146.
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residence to a non-Member State.92 Finally, if the jurisdiction cannot be
determined neither through the decedent's nationality, nor through the
previous habitual residence, the jurisdiction must be found by identifying a
single or proportionally insignificant part of the decdent's property in a
Member State.93 Thus, there is a hierarchical interrelation among the factors
recited in art. 10. 94.

The subsidiarity of art. 10 however is related to Member States only.95

Therefore, the fact that a third state court recognizes its competency to rule on
the succession of a decedent who had his last habitual residence in that state,
does not preclude a member State from establishing jurisdiction over the same
dispute by virtue of Art. 10.96

In any case, art. 10 does not solve conflicts related to the application of the
three factors.97 Therefore, the following hypothetical situation does not find
its discipline under Brussel IV: whenever both a third state court where the
decedent had his habitual residence recognizes it's jurisdiction over a dispute
and at the same time also a Member State established its jurisdiction according
to art 10.98

B. The Choice of Law
The principal choice of law provisions of the regulation 650/2012 is art. 2399

according to which the applicable law shall govern the entire estate,
effectively eliminating any distinction between real property and other kind
of of property.100

1. The "Last Habitual Residence" Factor'01

In terms of what law will apply, according to Article 21(1) "the law

applicable to the succession as a whole shall be the law of the State in which

the deceased had his habitual residence at the time of death.",10
2 European

countries have developed different connecting factors with reference to their
international private law. Brussels IV introduced a uniform rule: the law of

92 Ibid.
93Id., 147.
94 Ibid.
9' Id., 146. For example, if the decedent was a Greek national and his last residence was located
outside of the European Union and he owned assets in both Greece and Italy, the jurisdiction of
Italian courts may not be established under art, 10 (2) or art. 10 (1) (b), since Greek courts have
jurisdiction pursuant to art 10(1)(a).
96 Ibid.
97 Id., 151. Therefore, the second paragraph of art. 10 provides for jurisdictional powers only to a
limited extent, as opposed to the jurisdiction of the first paragraph which is general.
91 Ibid.
99 "The law determined pursuant to Article 21 or Article 22 shall govern the succession as a whole."
100 Garb and Wood, supra note 9, 3.
101 The European legislator confers international jurisdiction to the courts of the Member State in

which the decedent had his last habitual residence. Alfonso-Louis Calvo Caravaca in Caravaca et al
(ed.), The EU Sucession Regulation, A Commentary, 127.
102 This in the absence of a choice of law.
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the decedent's place of "habitual residence" at the time of death shall
govern.1"3 This is a key term used by the EU legislator to establish, under
certain conditions, both the applicable law as well as the competent
jurisdiction of the Member State of succession.1

1
4 As such, it can only have an

autonomous and uniform interpretation throughout the EU 1 5 having regard
to the context of the provisions and the goals of this specific regulation.1"6

While this rule seems to simplify matters, there are two issues in applying
it.1 7 First, the term "habitual residence" isn't a defined term in the
regulation, but the recitals provide guidance on how it should be construed.1 8

The preamble states: "In order to determine the habitual residence, the
authority dealing with the succession should make an overall assessment of
the circumstances of the life of the decedent during the years preceding his
death and at the time of his death, taking into account of all relevant factual
elements, in particular the duration and regularity of the decedent's presence
in the State concerned and the conditions and reasons for that presence." The
habitual residence so determined should reveal a close and stable connection
with the State concerned, considering the specific aims of this Regulation."

Notwithstanding such guidance, the preamble to the regulation also states
that determining a decedent's habitual residence "may prove complex."

Furthermore, the Regulation doesn't require a minimum amount of time
needed in order to validly establish a "habitual residence".1 9 Considering
how easily a European citizen can establish his residence in any of the
EU countries, this significantly amplifies the possibilities available to the
deceased person to subject his succession to various applicable laws starting
from August 1 7 th, 2017. Further clarity may be found in the European Court
of Justice case that defines the "habitual residence" as situated in the place
where a person has established his interests not to be confused with a mere
temporary and occasional presence as, in principle, it should have a certain
length and express a sense of stability.110 Personal and familiar ties should
prevail over a person's professional connections to a place.111 However, the
importance of the place where a person engages in a profession may vary

103 Garb and Wood, supra note 9, 3.
104 Supra note 1, 11.

105 Ibid., the interpretation is not left to the single Member States.
106 See supra note 50, 9. This concept finds its roots in the international legal community: it's often

found in the Hague Conventions of private international law (see Article 3(2) of the 1989 Hague
Convention), and it's also used by the majority of the private international law EU sources of law on
both commercial and family law matters.
107 Supra note 1, 11.
108 Ibid; See also, Garb and Wood, supra note 9, 3.
109 Supra note 1, 12.

110 Ibid.
111 See supra note 91.
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depending on how central that profession is to the individual. 112 Though the
preamble provides examples, it provides no answers or bright line rules.113

2. The Test of Close Connection 4

Another issue in applying the factor of "habitual residence" is that the
primary test can be displaced in exceptional cases.115 The law of a different

jurisdiction may apply if "it is clear from all the circumstances of the case
that, at the time of death, the deceased was manifestly more closely
connected with a State" other than that of the habitual residence." There's
no clear rule on what constitutes a situation in which this exception would

be implemented.116 Thus, there's a general rule that's not entirely clear and
an exception that's not entirely clear117, and uncertainty as to what law will
apply that can make structuring an estate plan extremely difficult for
individuals who may be borderline cases.118

This exception is seen by authoritative authors as something that should
be interpreted in strict terms, and certainly not to avoid the application of
"forced heirship" rules that would otherwise come into play based on the
laws of the decedent's last habitual residence.119

3. The Choice of the Decedent
Courts can apply the exception of the closer connection on their own,

unless there is a specific choice of law made by the decedent pursuant to
Article 22.12 U nder Article 22 of the Regulation, "[a] person may choose, as
the law governing his succession as a whole, the law of the State whose
nationality he possesses at the time of making the choice or at the time

112 Supra note 1, 12.
113 Ibid. There is no hierarchy among the factors indicated by recital 23 of the Succession Regulation.

However, in a globalized world mobility can give rise to a divergence between family home and
place of business. In this case there is no doubt that the location of the family home is predominant
for determining the habitual residence of a person having his place of business or employment
elsewhere. In determining the location of the family home, it is critical to consider where there are
children and their place of education. The qualitative predominance of the family is a principle
confirmed by recital 24 of the Succession regulation.
114 This exception clause has the advantage to provide an answer to the criticism expressed in the
private international law theory of the United States about the mechanistic conflict of laws rules, by
bringing flexibility and by better transposing the private international law theory of proximity. The
disadvantage is the relative uncertainty caused with respect to the predictability of the solutions
chosen, particularly by the decedent. Haris P. Pamboukis, supra note 54, 208.
115 Garb and Wood, supra note 9.
116 Recital 25 explains that "where, for instance, the decedent had moved to the State of his habitual

residence fairly recently before his death and all the circumstances of the case indicated that he or she
was manifestly more closely connected with another State, the law applicable to the succession
should not be the law of the State of the habitual residence of the decedent but rather the law of the
State with which the deceased was manifestly more closely connected."
117 Supra note 1,13.
1 Ibid.
119 This exception can only be accomplished by relying on the "order public" principles mentioned

by Article 35 of the Regulation..
120 Alfonso-Louis Calvo, supra note 93, 321.
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of death.'121 While the Regulation may create a new default rule that has
some uncertainties122, it allows any individual with property in one of the 25
Member States to proactively select the law of his citizenship, which should
be valid even if the chosen law does not provide for a choice of law in
matters of succession123, thus greatly extending the possibilities offered to
the testator.

If, for some reason, the individual wishes to revoke his choice of law that
was properly made, he must do so through the appropriate steps according

to art. 22(4)".124 Therefore, in the absence of an election regarding the choice
of law, under the regulation or consequently to a revocation125, the default
rule remains the law of the jurisdiction of habitual residence.126 Such law
would be applied by a Member State also to determine the validity of the
testamentary instrument.127 However, the timing is different.128 Indeed, the
succession law that governs the administration of the estate would be
determined by the habitual residence at the time of the person's death, while
the law regarding the validity of the document would be based on the place
where the person was habitually residing at the time the document was

executed.129 That is true unless the decedent chose another state law.130

V. The Renvoi
The regulation no. 650/2012 implicitly does not adopt the doctrine of

renvoi.1 31 The concept of renvoi is an aspect of private international law that

can create further complexity in determining what law will apply.132 The
underlying issue of renvoi is whether one jurisdiction will accept another

121 Supra note 1, 15.
122 Ibid; Indeed, it does not have to be a Brussels IV Member State.
123 Recital 40 of Brussels IV specifies that: "It should however be for the chosen law to determine the

substantive validity of the act of making the choice"; that is to say, whether the person making the
choice may be considered to have understood and consented to what he was doing. The same should
apply to the act of modifying or revoking a choice of law."
124 Supra note 1, 15. Thus, a revocation of the will or a codicil amending the specific election
would effectively revoke the choice of law previously elected.
125 The regulation does not address the problems potentially raised by a revocation that occurs by
operation of law, devised especially under common law systems, which consider events like a
marriage, divorce, birth or adoption of children, to be the cause of a revocation. Consequently, if the
testator does not replace such dispositions his succession will be subject to intestacy rules. The
problem arises if also the choice of law dispositions should be deemed without effect A correct
interpretation of the regulation should, however, suggest to give this problem a negative reply.
126 Supra note 1, 15.
127 Ibid.
128 Ibid.
129 Art 24 (2) of the regulation recites that "Notwithstanding paragraph 1, a person may choose as the

law to govern his disposition of property upon death, as regards its admissibility and substantive
validity, the law which that person could have chosen in accordance with Article 22 on the conditions
set out therein."
130 Ibid.
131 Garb and Wood, supra note 9, 4.
132 Supra note 1, 22.
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jurisdiction's law calling for another law to apply.133 This confusion can be
avoided as a result of the regulation to the benefit of the individual making
an election. Under the terms of the Regulation, no renvoi would apply if an
individual made an election for a certain law to apply.13 4

Even if the operation of renvoi is further restricted by Article 34135 of

the regulation it is not totally abolished. 136 Indeed, in the absence of an
election, Member States will accept renvoi from any non-Member States.13 7

VI. Implementation Hurdles: The Public Policy Exception
One issue that may concern planners is whether the election will have

the desired effect in practice or, in other words, whether each of the 25
Member States will implement another country's law identified by an
election or the decedent's habitual residence in the absence of an election.138

Article 35 of the regulation may provide a method for a Member State not to
apply the default regulatory standard "only if such application is manifestly
incompatible with the public policy (order public) of the forum." 13 9 For
instance, relevant case law in the Italian courts illustrates how

public policy concerns come into play when the applicable foreign
law does not establish any forced heirship rule and reaches the

conclusion that in such case the foreign law is not be against public
policy. However, this "public policy exception" should be used in
exceptional circumstances14 , and in accordance with the principles already
established by European Court of Justice.141 Thus, the parameter to evaluate
whether the concrete consequences arising from the application of foreign
law is unacceptable is to determine whether such law is inconsistent

133 Ibid.
134 Art. 22 of"Brussel IV".
135 Art 34(1) of the regulation states that: "No renvoi shall apply with respect to the laws referred to
in Article 21(2), Article 22, Article 27, point (b) of Article 28 and Article 30."
136 Garb and Wood, supra note 9, 4.
137 Ibid. The renvoi would include the rules of private international law of the non-Brussels IV State,

so far as those rules include a renvoi to the law of a Brussels IV State or to the law of another non-
Brussels IV State.
138 Especially perhaps the law of a non-Member State.
139 Supra note 1, 30; See also, Jennifer Bost, Comment: Nothing Certain about Death and Taxes (and
Inheritance): European Union Regulation of Cross-Border Successions, 27 Emory Int'l L. Rev., 1164
(2013).
140 Recital 58 of Brussels IV states that: "the courts or other competent authorities should not be able
to apply the public-policy exception in order to set aside the law of another State or to refuse to
recognize or, as the case may be, accept or enforce a decision, an authentic instrument or a court
settlement from another Member State when doing so would be contrary to the Charter of
Fundamental Rights of the European Union, and in particular Article 21 thereof, which prohibits all
forms of discrimination."
141 Dieter Krombach v Andre Bamberski, C-7/98, ECR 1-1935, 37 (2000) "[...] the infringement
would have to constitute a manifest breach of a rule of law regarded as essential in the legal order of
the State in which enforcement is sought or of a right recognized as being fundamental within that
legal order."; Renault, C-38/98, ECR 1-2973, 30 (2000); Gambazzi, C-394/07, ECR 1-2563, 27
(2009).
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with to the principles of the forum state, but including the EU principles, most
notably the fundamental rights142 or if the application of the foreign law
constitutes an evasion of the law of the jurisdiction.143

VII. Effect of the Regulation on Cross-Border
Estate Planning

One of the objectives of the Cross-Border Succession Regulation is "to

allow citizens to efficiently plan and to organize their succession in advance
in a cross border context." Cross-border successions present unique
difficulties and problems for testators, beneficiaries, and administrators.144

As mentioned above, the regulation only has an impact on various
components of succession law. It does not touch upon taxation, trusts,
marital rights, and many other important issues. Thus, the Regulation does
not make cross-border planning easy, but increases the ability to avoid
mistakes. 145

A. The Competent Court and the "Last Habitual Residence
Factor"
In order for the courts of the Member States to be competent there must be

sufficient connection between the dispute and the EU Member State's court. 146

An example clarifies how the conflict of jurisdiction provision would

operate.147 Suppose a U.S. citizen was habitually resident in Florida at the time
of his death, but two years before the court's procedure started, his habitual
residence was in Italy, where he still owns an apartment. In this case case
competency is determined by article 20, which establishes that the the
Italian court has a general jurisdiction over his succession as a whole.148 The
court will apply Florida law to the U.S. citizen's mobile assets and to his
immovable assets located in Florida; while Italian law will apply to the
succession of the apartment located in Italy, because Florida law makes a

142 As of December 1, 2009, with the entry into force of the Treaty of Lisbon, the Charter of

Fundamental rights became legally binding on the EU institutions and on the national governments,
just like the EU Treaties themselves.
14' Recital 26 of the regulation states that: "[n]othing in this Regulation should prevent a court from
applying mechanisms designed to tackle the evasion of the law, such as fraude t la loi in the context
of private international law."
144 These problems include: (1) determining which member state's judicial system has legal
competency to handle a particular cross-border succession; (2) resolving conflict of laws issues; (3)
limited freedom of choice of law for testators; (4) restricted recognition and enforcement of
judgments, non-contentious decisions, and notarial deeds; and (5) being recognized as an heir or
administrator of an estate with assets and heirs located in multiple countries.
145 Supra note 1, 9.
146 Alfonso-Louis Calvo, supra note 93, 131.
147 Ibid.
141 Id., 14. On the contrary a dispute regarding the succession of a person who died in Italy and who
had Italian nationality, but habitually resided in France, cannot be filed before the Italian judge. See
Alfonso-Louis Calvo, supra note 93, 133.
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renvoi to the law of the place where the property is located, Italy, and this
renvoi must be accepted pursuant to Article 34(1)(a).

B. The Test of Close Connection
Another example clarifies how the choice of law rule under Brussels IV

would apply in a case involving an international client.149

While vacationing in Italy, a U.S. citizen has a serious car accident.15° The
nature and extent of the injuries suffered because of this accident force him
to be hospitalized in an Italian health care facility, against his will, for about
six months.1 51 During that time, and not knowing how his recovery will
progress, his wife decides to temporarily move to Italy with the couple's
minor child in order to be able to better assist him.152 The wife rents a
small apartment, opens an Italian bank account where she deposits a
substantial amount of money needed to cover the husband's medical
expenses as well as her family's ordinary needs, and enrolls the child into a
local preschool.153 She does not sell the family's main residence located in
California as she hopes to be able to return to the United States as soon as
possible.1 54 As a consequence of ongoing and concurring major health issues,
the husband suddenly dies in Italy. He dies intestate leaving real and
personal property both situated in California. 155

In this case, an Italian court might decide that even though the decedent's
"habitual residence" is in Italy, pursuant to the terms of Article 23(1) of the
Succession Regulation, the husband is "more closely connected" to California
law using the exception of Article 23(2).156

Thus, the application of the connection test may change only the
applicable law as to the governing standards, not the competent court, now
California: this may easily lead to situations where EU courts apply the laws
of a third country.157

C. The Choice of the Decedent
Choice of law provisions give a U.S. citizen, including dual citizens, who

would otherwise be potentially exposed to forced heirship rules, constitute an
additional flexibility created through Brussels IV. Art. 22 provides the ability
to effectively reclaim the common law freedom of testation by making this
election.1

58

149 Supra note 1, 14.
150 Ibid.
151 Ibid.
152 Ibid.
153 Ibid.
154 Ibid.
155 Ibid.
156 Ibid.
157 Ibid.
158 Id., 15. At the same time, international estate planners should be very sensitive to the implications
connected to the fact that their client has (or might have) more than one citizenship. For example, in
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Timing is of essence for making the election, both in terms of what law
will apply and the effectiveness of the election.159 A U.S. jurisdiction's law
may be chosen if the person making the election is a U.S. citizen at the time
of the election or at the time of death.160 It would be relevant for those
considering expatriation to a jurisdiction that has less testamentary
freedom.161 Likewise, an individual who is in the process or plans to obtain
the U.S. citizenship may still make the election to have U.S. law apply prior
to becoming a citizen, provided that the person ultimately dies a U.S.
citizen.

16 2

The regulation requires that an individual seeking to avail himself of

the new ability to select the law of one's nationality must do so "in a
declaration in the form of a disposition of property upon death [ ... ]". 163 For
a U.S. citizen, this would be his last will, provided that it's valid in the
designated U.S. jurisdiction.16 4 In making the election, the testator should
state that the chosen law applies to the disposition of property and
administration of the estate. In addition, the testator must follow the validity
and admissibility of the last will and testament dictated by the chosen law.165

There are some issues that must be considered in applying this election.166

One question, of particular concern for United States citizens, is what law
would apply if the election was made.16 7 Article 22 recites that a person can
choose the law of "the country whose nationality he possesses[... ]". 168 This

this regards Italy relies on the Italian law of February 5, 1992 no. 91, effective as of August 16, 1992
(as implemented by the Presidential Decree of October 12, 1993 no. 572) whose article 13, letter d),
includes a little-known provision that defines the conditions under which it is possible to
automatically re-establish a previously lost Italian citizenship solely based on the continuous legal
residence in Italy for more than one year.
159 Ibid.
160 Ibid. For those who are U.S. citizens for life, this timing requirement is of little concern.
161 Ibid.
162 As this provision of the regulation was not effective until August 17, 2015, no effect will be

given to the election for those who die prior to that date. Individuals may have validly made the
election prior to August 17, 2015- provided that it complies either with the provisions of the
Regulation or in application of the rules of private international law which were in force at the time
when the choice was made in the of state his habitual residence or the state(s) whose nationality he
possessed - and it will be valid if the individual survived until August 17, 2015.
163 Art. 24(2) of Brussls IV.
164 Supra note 1, 16.
165 Choice of law applies also to the validity of the instrument chosen. See recital no. 50 of Brussels

IV.
166 Supra note 1, 20.
167 Ibid.
168 Art. 22 of the Succession Regulation states that:

"1.A person may choose as the law to govern his succession as a whole the law of the State whose
nationality he possesses at the time of making the choice or at the time of death.
A person possessing multiple nationalities may choose the law of any of the States whose nationality
he possesses at the time of making the choice or at the time of death.
2.The choice shall be made expressly in a declaration in the form of a disposition of property upon
death or shall be demonstrated by the terms of such a disposition.
3.The substantive validity of the act whereby the choice of law was made shall be governed by the
chosen law.
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provision presumes that the country has a single law of succession.16 9

However, the United States has no national law of succession as each U.S.
state has its own set of laws.17

1 So the question becomes which U.S. state's law
would apply.171 The regulation provides that art. 36 applies.

In most situations the conflict-of-law rules designate the domicile as
determining factor, however there isn't any national law on point. Thus, there
is a tenuous argument to be made that domicile would be the appropriate
determination of what U.S. state's law should apply. The prevailing argument
is to the contrary that the United States do not have conflict-of-laws
provisions for purposes of Brussels IV.

The regulation provides that in cases in which a country doesn't have
internal conflict-of-laws rules, theindividual's nationality is the
determinative factor, the law of the territorial unit where the decedent
had "the closest connection" will apply, which will likely often be the same
place as the domicile. For example, prior to the regulation coming into force,
the law of a Member State could call for a U.S. state's law to apply to an estate
of a person domiciled in the Member State.172 Thus, the U.S. state's law would
call for the law of the Member State to apply as the decedent was domiciled
there. 173

D. The Renvoi
In the absence of an election, if the U.S. jurisdiction's conflict of law applied

a Member State's law to real property located in that Member State, that
European jurisdiction would accept the renvoi and apply its own succession
law.174 Thus, for those habitually residing in the United States holding real
property in a Member State, relying on the new Brussel IV rule wouldn't
remove the property from potential forced heirship rules. 175

The following example illustrates how powerful the new tool can be. 176

Mark is a U.S. citizen residing in Arizona who teaches English literature at
a college level.177 In 2010, Mark accepts a non-tenure position with a
University in Italy, and decides to relocate there with the intention to
eventually return to Arizona, where he spends every Christmas.178 In Italy,

4. Any modification or revocation of the choice of law shall meet the requirements as to form for the
modification or revocation of a disposition of property upon death."
169 Ibid.
170 Ibid.
171 Ibid.
172 Generally, U.S. succession law for all but real property is based on the decedent's domicile.
173 A U.S. individual domiciled outside of the United States who makes an election for a U.S. state's
law to apply would do so even if that state's conflict-of-law rules would have applied the law of the
person's domicile.
174 Supra note 1, 22.
175 Ibid.
176 Id., 28.
177 Ibid.
178 Ibid.
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he meets Alessandra, an Italian citizen, whom he marries in Italy in 2011.179
The couple, married in a separate property regime, had an only child,
Lavinia, a dual Italian-American citizen.180

Shortly after the marriage Mark buys an apartment in Italy using his own
separate funds.181 The apartment is titled in Mark's name only as his sole and
separate property.18 2 In December 2012, while in Arizona for Christmas as
usual, Mark executes legal documents that establish an Arizona living trust
and a pour-over Arizona will.183 He appoints his sister and his brother-in-
law (both U.S. citizens residing in Arizona) as the co-trustees.18 4 While his
trust documents have a provision that clearly elects Arizona law as the
sole applicable law, his Arizona will doesn't.18 5 Mark's intention is to register
his trust in Italy and eventually transfer the apartment's title into the trust.186

However, this never gets accomplished for various reasons. In the spring of
2015 Mark, who uses a motorcycle for his commute to fight the Italian traffic,
has a very serious accident.18 7 In the event that Mark recovers and takes care
of his estate planning needs there are two possible scenarios, depending on
whether Mark demise occurs before or after the entry into force of Brussels
IV. 188

1. Before "Brussels IV"
In the event that Mark died before August 17, 2015, his Arizona will,

though valid, would not have specified the applicable law.189 Assuming that
one could interpret Mark's Arizona will as tacitly selecting Arizona law as
the applicable law to his succession, questions would have arisen over the

179 Ibid.
180 Ibid.
181 Ibid.
182 Ibid.
183 Ibid.
184 Ibid.
185 Ibid.
186 Ibid.
187 Ibid.

188 Ibid; According to the transitional provisions of art. 83 of Brussels IV:

"1.This Regulation shall apply to the succession of persons who die on or after 17 August 2015.
2. Where the decedent chose the law applicable to his succession prior to 17 August 2015, that

choice shall be valid if it meets the conditions laid down in Chapter III or if it is valid in application
of the rules of private international law which were in force, at the time the choice was made, in the
State in which the decedent had his habitual residence or in any of the States whose nationality he
possessed.

3. A disposition of property upon death made prior to 17 August 2015 shall be admissible and valid
in substantive terms and as regards form if it meets the conditions laid down in Chapter III or if it is
admissible and valid in substantive terms and with regard to the form in application of the rules of
private international law which were in force, at the time the disposition was made, in the State in
which the decedent had his habitual residence or in any of the States whose nationality he possessed
or in the Member State of the authority dealing with the succession.

4. If a disposition of property upon death was made prior to August 1 7 th, 2015 in accordance with
the law which the deceased could have chosen in accordance with this Regulation, that law shall be
deemed to have been chosen as the law applicable to the succession."
189 Ibid.
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validity of such "tacit election".19° From the Italian law perspective, and
particularly under Article 46(2), of the Private International Law no. 218/95,
a choice of law is no longer valid if, at the time of his death, the testator
lived in a different state than the one selected to govern his succession.191

The default criterion of the national law of the deceased would lead to the
application of the U.S. jurisdiction's laws, including its conflict- of-law
provisions, that imply the application of the law of the decedent's domicile
to all but the real property.192 Thus, Italian laws would control the
distribution of Mark's main asset, the apartment located in Italy, according
to the forced heirship rules.193

2. After "Brussels IV"
If instead the regulation was in effect at the time of Mark's demise, he

would be considered an "habitual resident" of Italy, according to the first
default factor of "last habitual residence". If his will were interpreted as not
having a clear election of Arizona law as the applicable law, then Italian
law would apply to his succession as a whole, including his assets located
outside the territory of Italy. Whereas, if his will may now be
interpreted as having a "tacit choice of law" electing Arizona law as the
sole applicable law, pursuant to Article 34(2), renvoi to Italian laws would not
apply.

In order to avoid a negative possibility, a U.S. citizen similarly situated
should draft a provision in his Arizona will specifying a clear election of
"Arizona substantive law, with no regard to its conflict of law rules" as
the only applicable law suggested. Because he is a resident of Italy, the
language of such choice of law provision should also make reference to
article 22 of the Regulation (EU) 650/2012, to make it clear that he is fully
aware of the legal implications of his choice.

VIII. The Public Policy Concern
In a standard case of a U.S. citizen, or any other nationality for that matter,

claims of violating public policy or trying to evade a certain applicable law
should be fairly limited in the case of an individual electing a choice of law
since the choice is fairly limited under the terms of the regulation.

A testator can only choose the law of his nationality, not that of his place of
residence, place of domicile or location of property. Nationality, as opposed to
residence or location of property, is a fairly fixed factor. The ability to choose
one law to govern all succession matters prevents a testator from actively
trying to forum shop a certain set of succession laws.

190 Ibid.
191 Ibid.; See supra note 43, 8.
192 Ibid.
193 Ibid.
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In addition, even if a court in one of the Member States decided not to accept
the election of a U.S. state's law by a U.S. citizen, the decedent would not be
left in a worse a position than had the election not be made.

Thus, the court wuld then presumably apply the law of te decedent's
habitual residence or the law that the forum country could have applied in the
absence of the regulation.

Conclusion
In Europe a large part of the estate administration is based on unwritten

rules and local custom implementing the rules that are written.19 4 The EU
remains over two dozen separate nations, each with its own legal system.19 5

The implementation of the regulation is not an elimination of all of these
systems, but a change to each of them.196 Lawyers in Member States may
now put the regulation into practice. 197

In the U.S. it will be determinative how jurisdictions will react in the
event of a choice of law that designates U.S. common law as the applicable
law.198 While some U.S. jurisdictions may have mechanisms to refuse the
imposition of foreign forced heirship rules on property, they may claim
jurisdiction over such matter, through the ability to choose the law that
governs.199 Others recognize more traditional rules such as the law of
domicile applying over all, but real property located outside of its
jurisdiction. However, the new choice of law provisions that are very broad
under the Regulation may go further than certain U.S. laws allow. How U.S.
jurisdictions will adopt to the way this Regulation applies will take time
and be a state specific law analysis.2°° The real issues may arise in more
technical areas, such as basis for fiduciary fees, or whether items are
included on accountings or inventories, and how the property is included
for purposes of determining a spousal elective share.2°1

194 Jennifer Bost, supra note 139, 1172-1174.
195 Ibid.
196 Ibid.
197 Ibid.

198 Ibid.
199 Ibid.
200 For example, New York's choice of law provisions EPTL § 3-5.1 does not apply to real property
outside of its borders. However, in terms of choice of law issues, New York's conflict of law rules
seem to include not only a jurisdiction's substantive law but its choice of law rules, which would
include the Regulation.
201 Jennifer Bost, supra note 139, 1174.
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Kevin H. Govern*

TRUTH, JUSTICE, AND RECONCILIATION IN THE

WAKE OF CLERIC SEXUAL ABUSE IN AMERICA

It is essential that we, as a Church, be able to acknowledge and condemn, with
sorrow and shame, the atrocities perpetrated by consecrated persons, clerics, and all
those entrusted with the mission of watching over and caring for those most
vulnerable. Let us beg forgiveness for our own sins and the sins of others.

-Pope Francis, 20181

Abstract
Recent revelations of Roman Catholic cleric2 sexual abuse in America between the 1950's and
2000's have similar patterns to other offender groups regarding onset, career duration, and
recidivism.3 As a source of future abuser-perpetrators, "previously abused clerics as well as
clerics who exhibited an early onset of abuse were more likely to accumulate police
investigations. "4

Annotasiya
Amerikadaki 1950-2000 illari arasinda Roma Katolik ruhanilarinin cinsi istismari ila bagh
son a~uqlamalar cinayat baolama, karyera miiddati va residivizmla alaqadar digar cinayatkar
qruplara banzar niimunalara malikdir. Galacak sui-istifada edanlarin manbayi olaraq
"avvalcadan sui-istifada edan din adamlari, habela sui-istifadanin erkan balangicmi niimayi
etdiran ruhanilar polis araodirmalarnmi daha ox toplamiudilar."
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Introduction
his article will first outline a history of the systemic problems of
Roman Catholic cleric sexual abuse from 1950 through contemporary
times in the U.S. Stemming from the revelations of, and investigations

regarding such abuses, the article then surveys some of the most notable
past and ongoing civil and criminal prosecutions of Roman Catholic sexual
abuse cases. Following that, contemporary theories of criminal liability will
be examined as an alternative to - rather than an adjunct with - civil tort
lawsuits given their inadequacy to deter future abuse. In particular, the
challenges and opportunities will be reviewed to using state and federal
Racketeer Influenced and Corrupt Organizations (RICO) Act5 prosecutions
for extended criminal penalties and a civil cause of action for acts performed
by both clerics and Church decision-makers acting as part of an ongoing
criminal organization. Finally, as an element of restorative justice, focusing
on the rehabilitation of offenders through reconciliation with victims and the
community at large, this article will suggest how forums for listening and
sharing, through stories and prayer, will allow dioceses to support healing
and reconciliation in the light of the Gospel, yet concurrent with and as an
adjunct to legal proceedings.6

I. A History of Cleric Sexual Abuse - 1950's
Through 2000's

Clergy sexual abuse has been "well documented from the earliest years of
the Catholic Church [but] the present era is unique.' ' 7 It would well exceed
the scope of this article to trace the civil and canonical approaches to clergy
sexual abuse prior to the 20th Century, let alone outside the U.S. The
preeminent international leader in educating for justice, John Jay College of
Criminal Justice, conducted the landmark studies on cleric sexual abuse at
the request of the U.S. Conference of Catholic Bishops (USCCB) National
Review Board under the 2002 Charter for the Protection of Children and
Young People.

18 U.S.C. §§ 1961-1968 (1990), https://www.law.cornell.edu/uscode/text/18/part-1/chapter-96

6 See, e.g., Truth and Reconciliation Commission, Roman Catholic Diocese of Saskatoon,

https://rcdos.ca/o'ffice-social-justice/truth-and-reconciliation-commission (2018), (last visited 26 Jul.
2019).
' Rev. Thomas Doyle, A Very Short History Of Clergy Sexual Abuse in the Catholic Church (2018),
https://www.crusadeagainstclergyabuse.com/htm/AShortHistory.htm (last visited 26 Jul. 2019).
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The 2004 John Jay report entitled The Nature and Scope of Sexual Abuse
of Minors By Catholic Priests and Deacons in the United States 1950-20028
was followed by a 2011 report on The Causes and Context of Sexual Abuse
of Minors by Catholic Priests in the United States, 1950-2010,9 and two
additional supplementary reports.10

The 2004 Report indicated that some 10,667 allegations had been made

against 4,392 priests in the U.S., and that 17.2% of the victims had siblings
who were also allegedly abused.11 This number constituted approximately
4% of the 110,000 priests who had served during the period covered by the
survey (1950-2002), but the John Jay researchers conceded "the percentage
of all priests with allegations of sexual abuse is difficult to derive because
there is no definitive number of priests who were active between the years
of 1950 and 2002. "12 The report found that, over the 52-year period covered
by the study, "the problem was indeed widespread and affected more than
95 percent of the dioceses and approximately 60 percent of religious
communities.13 While it is impossible to know the total numbers of sexual
offenses in the studied period, the incidence of reported offenses "follow[ed]
a regular curve, rising steadily from 1950 to its height in the mid-1970s and
then steadily decreases until the end of the study period. 14

While the 2004 Report delved deeply into offense characteristics of victim
demographics, the specific acts committed and loci of the crimes committed,
2011 Report noted there was no single "cause of sexual abuse of minors by
Catholic priests was identified as a result of their research":

[C]ultural changes in the 1960s and 1970s manifested in increased levels
of deviant behavior in the general society and also among priests of the
Catholic Church in the United States. Organizational, psychological, and
situational factors contributed to the vulnerability of individual priests in
this period of normative change [with an ... ] increase in incidence until the
late 1970s and the sharp decline by 1985. Although no specific institutional
cause for the increase in incidence was found, factors specific to the Catholic
Church contributed to the decline in the mid-1980s. Analyses of the
development and influence of seminary education throughout the historical
period is consistent with the continued suppression of abuse behavior in the
twenty-first century. The priests who engaged in abuse of minors were not

' John Jay College of Criminal Justice, The Nature and Scope of Sexual Abuse of Minors By Catholic
Priests and Deacons in the Unites States 1950-2000, Report (2004).
9 John Jay College of Criminal Justice, The Causes and Context of Sexual Abuse of Minors By
Catholic Priests and Deacons in the Unites States 1950-2000, 2011 (2011 Report).
10 See, e.g., John Jay College of Criminal Justice, Nature and Scope Study, Supplementary Report
(2006), and see also John Jay College of Criminal Justice, Child Sexual Abuse: A Review of the
Literature (2004).
11 Supra note 10, 4.
12 Id., 4.
13 Id., 27.
14 Id., 88.
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found, on the basis of their developmental histories or their psychological
characteristics, to be statistically distinguishable from other priests who did
not have allegations of sexual abuse against minors. 15

The inherent limitations of both reports, however was a focus on sexual

abuse of minors, and not that of seminarians or the response of seminary
leaders,16 and some critics have found fault with the studies' omissions and
methodologies. For instance, Judith Reisman, Professor at Liberty
University, and colleague co-authors Mary MacAlister, Cynthia Dunbar, and
Alisa Jordheim, critiqued the John Jay studies; they concluded that five
socio-historical phenomena were either ignored or glossed over by the
drafters, each of which contributed to the creation of "an environment in
which mass child sexual abuse could occur and flourish in the Church as in
society at large" and was "critical to understanding "the causes and
consequences of the global child sexual abuse pandemic of which priest
abuse is but one component."17 Distinguishing between distinction between
the expertise of criminologists who wrote the John Jay studies and
psychologists, Dr. Richard Fitzgibbons and Dale O'Leary opined that

Competent mental-health professionals should offer a second opinion about
the causes of the crisis in regard to the psychological conflicts in the priests.
Also, priests and seminarians with deep-seated homosexual tendencies have a
serious responsibility to pursue appropriate treatment and spiritual direction
in order to protect adolescent males, in particular, and the Church from
further damage.'8

Having existed in the shadows of religious life and practices, light is being
cast upon a "culture of predation" after recent revelations that ex-cardinal
Theodore McCarrick "reportedly sexually preyed upon seminarians and

young priests for decades without any impediment."19 Another key dynamic
is understanding the "connection between priests who abuse minors and
priests who are sexually active with adults." 20 Church analysts and
seminarians interviewed by the National Catholic Register suggest that

15 Supra note 11, 2.

16 See, e.g., Rev. Thomas Berg, Want to Address Priest Sexual Abuse? The Catholic Church Needs to

Overhaul Its Seminaries (2018), https://www.washingtonpost.com/religion/2018/10/18/want-
address-priest-sex-abuse-catholic-church-needs-overhaul-its-seminaries/ (last visited 26 Jul.
2019).
1" Judith A. Reisman, Mary E. McAlister, Cynthia Dunbar and Alisa Jordheim, Dr. Kinsey, The
Present Crisis in The Church, 38 (2018). Available at:
http://www.drjudithreisman.com/archives/InsideTheVatican_2018-12.pdf
18 Richard Fitzgibbons and Dale O'Leary, Sexual Abuse of Minors by Catholic Clergy, The Linacre
Quarterly, August 1, 2011, https://journals.sagepub.com/doi/abs/10. 1179/002436311803888276.
'9 Peter J. Smith, How a 'Culture of Predation' Puts Seminarians at Risk for Abuse (2018),
http://www.ncregister.com/daily-news/how-a-culture-of-predation-puts-seminarians-at-risk-for-abuse
(last visited 26 Jul. 2019).
2 Rev. Thomas Berg, The Problem Of Sexually Active Priests (2018),
https://www.firstthings.com/web-exclusives/2018/07/the-problem-of-sexually-active-priests (last
visited 26 Jul. 2019).
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double lives among the clergy and failures in celibacy formation are among
key factors that make priests-to-be vulnerable, and that the focus on "child
sexual abuse" may underplay the seriousness of the moral and legal crimes
of sexual abuse of adults, and even more fundamentally evidence a "focus
... on the vulnerability of the adult rather than the status and actions of the
abusive cleric" and the "power dynamics ... crucial to understanding this. 21

Criminology researchers Alex Piquero, Nicole Piquero, Karen Terry and
Tasha Youstin attempted to categorize the criminal careers of criminal
clerics, and concluded that

[Some of the clerics' criminal career parameters evince similar patterns to
those from other offender samples, there are important differences with respect
to onset, career duration, and recidivism. In addition, previously abused
clerics as well as clerics who exhibited an early onset of abuse were more
likely to accumulate police investigations, whereas married clerics were
more likely than unmarried clerics to evince a higher number of police
investigations. 22

In summation, diverse expert and lay opinions exist regarding the

circumstances of, and motivations for, clergy sexual abuse in general, but
vulnerabilities and patterns of abuse which make prevention, detection, and
remediation possible for lay-religious cooperation.

II. Contemporary Criminal Prosecutions of Cleric
Sexual Abuse

While the scourge of cleric sexual abuse existed well before the late 20th

Century,23 one of the most notable, nationally publicized cases arose in 1985
when a pedophile Louisiana priest, Gilbert Gauthe, pleaded guilty to 11
counts of molestation of boys. 24 The plea was pursuant to Louisiana
Statutes; 25 Gauthe had been indicted the previous October on 11 counts of
aggravated crimes against nature, 11 counts of committing sexually immoral
acts with minors, one count of aggravated rape (sodomizing a boy under the
age of 12) and 11 counts of crimes of pornography involving juveniles.26

Unfortunately, his career offender status had only just begun. He served less
than 10 years in prison. At some point he was defrocked. There have been
multiple civil suits and settlements involving Gauthe, including but not

21 Ibid.
22 Piquero, supra note 3, 597.
23 See, e.g., 2004 Report, supra note 10.
24 Jon Nordheimer, Sex Charges Against Priest Embroil Louisiana Parents (1985),

https://www.nytimes.com/1985/06/20/us/sex-charges-against-priest-embroil-louisiana-parents.html
(last visited 26 Jul. 2019).
25 See, e.g., Louisiana Laws Revised Statutes, 14 Criminal Law (2018). Available at:
https://law.justia.com/codes/louisiana/2017/code-revisedstatutes/title- 14/
26 Jason Berry, The Tragedy of Gilbert Gauthe (1985), http://www.bishop-
accountability.org/news/1985 05 23 Berry-TheTragedy.htm (last visited 26 Jul. 2019).
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limited to him pleading no contest in 1997 to abuse of a 3-year-old boy in TX
and was sentenced to 7 years' probation. He was charged also in 1997 of
raping a girl in LA 20 years previously. He spent two years in a Lafayette LA
jail but was released when those charges were dropped. As of 2008, Gauthe
was living near Houston, TX. He was arrested in April 2008 for failing to
register as a sex offender and served two years in county jail. He was
released in April 23, 2010.27

Beyond the criminal indictment, the Lafayette Diocese and a number of
insurance companies paid out-of-court settlements of at least $4.2 million to
nine families of Gauthe's victims in Vermilion Parish, and eleven known

additional suits had claims approaching $114 million.28

Aside from Gauthe's notorious actions, and accompanying media
attention, a considerable series of books and articles on cleric sexual abuse
were published during the 1990's,29 with interest and even greater grist for
such writings continuing today. But it was only in early 2002 that "a moral
panic surfaced, alleging widespread child and youth sexual abuse by
priests" 30 especially in the wake of a series of Pulitzer award-winning
Spotlight investigative reports published by the Boston Globe31 leading to
"national and international reaction and produc[ing] changes in the Roman

Catholic Church.'3 2 The Boston Globe published results of an investigation
that led to the criminal prosecutions of five Roman Catholic priests under
Massachusetts criminal law, potentially only addressing the tip of a crisis
iceberg inasmuch as Cardinal Bernard Law at the time said he "cannot
estimate" how many priests had molested children.33 The Boston Globe also
discovered that "[u]nder an extraordinary cloak of secrecy, the Archdiocese
of Boston in the last 10 years has quietly settled child molestation claims
against at least 70 priests.'3 4 Another accused priest who was involved in the
Spotlight scandal also pleaded guilty. As a relevant aside to the impact of
this journalism, the 2015 biographical drama film Spotlight won the
Academy Award for Best Picture, along with Best Original Screenplay, from
six total nominations. 5 In its continuing investigative journalism, the Boston

27 Assignment record - Rev. Gilbert J. Gauthe (2017),

http://www.bishopaccountability.org/assign/GautheGilbert J.htm (last visited 26 Jul. 2019).
28 Berry, supra note 28.
29 See, e.g., Stephen Rosetti, Slayer of the Soul : Child Sexual Abuse and the Catholic Church,

(1990); Mark Laaser & Nancy Hopkins, Restoring the Soul of a Church, (1995).
3" Sexual and Other Abuse by Religious Leaders: A "perfect panic" (2018),
http://www.religioustolerance.org/clergy-sex.htm (last visited 26 Jul. 2019).
31 The 2003 Pulitzer Prize Winner in Public Service - The Boston Globe (2003),
https://www.pulitzer.org/winners/boston-globe- 1. (last visited 26 Jul. 2019).
32 Ibid.

"3 Scores of Priests Involved in Sex Abuse Cases - Settlements Kept Scope of Issue out of Public Eye
(2002), https://www.bostonglobe.com/news/special-reports/2002/01/31/scores-priests-involved-sex-
abuse-cases/kmRm7JtqBdEZ8UF0ucR16L/story.html (last visited 26 Jul. 2019).
14 Ibid.
15 Spotlight (2015), https://www.imdb.com/title/tt1895587/awards. (last visited 26 Jul. 2019).
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Globe alleged that "[a]t least 271 clergy - a mix of permanent and visiting
priests, pastors, chaplains, deacons, religious order clerics, and nuns - have
been accused of sexual abuse in the Boston Archdiocese" as of 2015.36

The Pittsburgh Post-Gazette, in comparing clergy sexual abuse cases in
Kentucky and Pennsylvania, found that because Kentucky had no statute of
limitations for prosecuting felonies; investigative reporter Peter Smith
uncovered that

Between 2003 and 2017, six Catholic priests from the Archdiocese of
Louisville, Kentucky's largest diocese, were convicted of sexual offenses
against minors, which took place as many as four decades earlier. Two former

lay teachers from Catholic schools were similarly convicted. Some victims
were in their 50s by the time their cases went to trial.37

By contrast, in New York, the Syracuse diocese's list of abusive priests
contains the names of "dozens" of people who, until recently, could no
longer be prosecuted for sex crimes against children, according to Onondaga
County District Attorney William Fitzpatrick, under the assumption that
some of those cases might have had the statute of limitations run. 38

Nevertheless, the New York attorney general's office has issued subpoenas
to every Catholic diocese in the state to "embark on an expansive
investigation of sex crimes committed and covered up by Catholic priests."3 9

This is all the more significant under the newly enacted New York Child
Victims Act, effective August 14, 2019, such that the statute of limitations for
criminal prosecution of a sexual offense committed against a child shall not
begin to run until the child turns 23 years of age, and provides that a civil
action for sexual offenses against children shall be brought before the child is
55 years old.4 °

Aside from Kentucky and New York, a number of other states are actively
investigating and in some cases prosecuting clergy sexual abuse at the time

of this writing. Connecticut's Bishop Frank Caggiano of Bridgeport was "the
first bishop to raise the issue of clerical sex abuse during [October 2018's]

36 Database of Accused Clergy in Boston Archdiocese (2015),

https://www3.bostonglobe.com/metro/2015/11/06/least-clergy-have-been-accused-child-sex-abuse-
boston-archdiocese/5cKpjVOPhEh7IYnCwRqIJI/story.html?arc404=true (last visited 26 Jul. 2019).
17 Peter Smith, A Tale of Two States on Clergy Abuse Prosecutions, Pittsburgh Post-Gazette (2018),
https://www.post-gazette.com/news/faith-religion/2018/11/19/Pennsylvania-Kentucky-clergy-sex-
abuse-prosecutions-statute-of-limitations/stories/201810120152 (last visited 26 Jul. 2019).
"8 New York Criminal Procedure Law § 30.10.
'9 Julie Zauzmer and Michelle Boorstein, New York Attorney General's Office Has Issued
Subpoenas to Every Catholic Diocese in the State (2018),
https://www.washingtonpost.com%2Fnews%2Facts-of-
faith %2Fwp%2F2018 %2F09%2F06%2Fnew-york-joins-the-list-of-states-investigating-sex-crimes-
committed-by-catholic-priests%2F&usg=AOvVawO7GQW7t5dVObQet6OQyel (last visited 26 Jul.
2019).
4' New York State Senate, Senate Bill S2440. Available at:
https://www.nysenate.gov/legislation/bills/2019/S2440
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Vatican summit on young people."41 Three months into a state investigation
of child sexual abuse by Roman Catholic clergy, Illinois Attorney General
Lisa Madigan in November 2018 said that the number of violators "is more
extensive than the Church previously has disclosed to the public.' ' 42 In
August 2018, Missouri Attorney General Josh Hawley launched "an
investigation into sex crimes within the Roman Catholic Church, adding that
the Archdiocese of St. Louis had offered to open its files to his office;"
thereafter St. Louis Archbishop Robert Carlson promised Hawley's office
would have "unfettered" access to archdiocese records.43 Some 33 priests
and religious brothers would be identified with credible allegations of
sexual abuse in the Diocese of Jefferson City, MO, for which Bishop W
Shawn McKnight would apologize including for "the incomplete
transparency we have lived under by not making all their names public." 44

Nebraska's Attorney General requesting Nebraska's bishops for records of
allegations and investigations dating back to January 1, 1978, covering
reports of sexual exploitation, including child pornography. The New
Mexico Attorney General's Office is "seeking all documents related to
potential abuse by priests and other clergy from all Catholic dioceses - Santa
Fe, Gallup and Las Cruces - in New Mexico. '' 45 New Jersey Attorney General

Gurbir Grewal established a task force in September 2018 to begin a similar
investigation into the state's four dioceses,46 with the first priest arrested and

charged with multiple counts of sexual assault of a child in January
2019.47The Archdiocese of Oklahoma City planned to review the files of
every priest who had served since 1960 for "credible allegations of child
sexual abuse (that) were reported, substantiated, prosecuted or admitted to,"

41 Crux Staff, Bridgeport Prelate Says Accountability Key for Bishops' Fall Summit (2018),
https://cruxnow.com/synod-of-bishops-on-youth/2018/10/23/bridgeport-prelate-says-accountability-
key-for-bishops-fall-summit (last visited 26 Jul. 2019).
42 Chuck Goudie, Barb Markoff, Christine Tressel and Ross Weidner, AG Madigan: There Are More
Abusive Priests Than Dioceses Disclosed (2018), https://abc7chicago.com/ag-madigan-there-are-
more-abusive-priests-than-dioceses-disclosed/4788991/ (last visited 26 Jul. 2019).
41 Jack Suntrup and Nassim Benchaabane, Missouri Attorney General Josh Hawley Launches
Investigation into Clergy Sex Crimes (2018), https://www.stltoday.com/news/local/crime-and-
courts/missouri-attorney-general-j sh-hawley-launches-investigation -into-clergy-
sex/article_55724a79-aa4f-5cc3-b4f8-67e6d7b03clf.html (last visited 26 Jul. 2019).
44 Diana Stancy Correll, 33 Priests, Religious Brothers Identified in Missouri Diocese Sex Abuse
Investigation (2018), https://www.washingtonexaminer.com/news/33-priests-religious-brothers-
identified-in-missouri-diocese-sex-abuse-investigation (last visited 26 Jul. 2019).
45 Angela Kocherga, Ag Seeks Records On Potential Abuse From All Dioceses In State, Albuquerque
Journal (2018), https://www.abqjournal.com/1217199/nmag-requests-documents-on-potential-abuse-
from-all-nm-dioceses.html (last visited 26 Jul. 2019).
46 Office of the Attorney General, AG Grewal Establishes Task Force to Investigate Allegations of
Sexual Abuse by Clergy in Catholic Dioceses of New Jersey (2018),
https://nj.gov/oag/newsreleases 1 8/pr20180906a.html (last visited 26 Jul. 2019).
47 Joseph De Avila, First Priest Arrested in New Jersey Sex-Abuse Investigation (2019),
https://www.wsj.com/articles/first-priest-arrested-in-new-jersey-sex-abuse-investigation-
11547771360 (last visited 26 Jul. 2019).
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its leaders announced in late August.48 In Wyoming, the Cheyenne Police
department said it has "reopened an investigation into sex abuse allegations
against an unnamed church official, stemming from his time in the diocese
from the 1970s through the 1990s."49 Most recently in March 2019, the West
Virginia Attorney General filed a civil lawsuit against the state's Wheeling-
Charleston Diocese and retired bishop Michael J. Bransfield alleging that
"they knowingly employed pedophiles and failed to conduct adequate
background checks on those working at the diocese's schools and camps. 50

The most notorious ongoing investigation of late was marked by a
recently released Pennsylvania Grand Jury report; 51 the 1,400-page
document, compiled over two years, implicated 300 priests in the sex abuse
of over 1,000 minors across six of the state's eight dioceses (Philadelphia and
Altoona-Johnstown, were the subject of previous investigations). 52 That
Pennsylvania grand jury recommended eliminating the statute of limitations
entirely for future cases.53 Already netting a guilty plea post Grand Jury
report, "David Poulson, who was a priest in Pennsylvania's Diocese of Erie
for four decades until this year, pleaded guilty in a court in Brookville to
corruption of minors54 and endangering the welfare of children,55 both third-
degree felonies," according to Attorney General Josh Shapiro's office. 5

1

Specifically, "Poulson assaulted one boy multiple times and attempted to
sexually assault another boy," Shapiro said in the release.57

Since the Gauthe case of the mid-1980s, the sophistication of investigation,
and vigor in prosecution have both increased, and the public has become

41 Pilar Melendez, The 10 States Actually Investigating Clergy Sexual Abuse After Pennsylvania's
Horrifying Report (2018), https://www.thedailybeast.com/the- 10-states-actually-investigating-clergy-
sexual-abuse-after-pennsylvanias-horrifying-report (last visited 26 Jul. 2019).
49 Ray Sanchez, Rosa Flores, Meridith Edwards and Kevin Conlon, Police Reopen Sex Abuse
Investigation of Former Wyoming Bishop (2018), https://www.cnn.com/2018/08/23/us/wyoming-
bishop-sex-abuse-investigation/index.html?no-st=1545200698 (last visited 26 Jul. 2019).
51 State of West Virginia ex. Rel Patrick Morresey v. Diocese of Wheeling-Charleston and Michael J.
Bransfield (2019), Circuit Court of Wood County,
https://ago.wv.gov/Documents/Diocese%20complaint.PDF, cited with authority in Claire Hansen,
West Virginia Sues Catholic Church for Covering Up Sex Abuse (2019),
https://www.usnews.com/news/national-news/articles/2019-03-19/west-virginia-sues-catholic-
church-for-covering-up-sex-abuse (last visited 26 Jul. 2019).
51 Office of the Attorney General, Commonwealth of Pennsylvania, Pennsylvania Diocese Victims
Report (2018), https://www.attorneygeneral.gov/report/ (last visited 26 Jul. 2019).
52 Tara Burton, The Decades-Long Catholic Priest Child Sex Abuse Crisis (2018),
https://www.vox.com/20 1 8/9/4/17767744/catholic-child-clerical-sex-abuse-priest-pope-francis-crisis-
explained (last visited 26 Jul. 2019).
51 Smith, supra note 39.
54 Pennsylvania Statutes, 18 Pa.C.S.A. Crimes and Offenses § 6301. Available at:
https://codes.findlaw.com/pa/title-18-pacsa-crimes-and-offenses/pa-csa-sect-18-6301.html
55 Pennsylvania Statutes, 18 Pa.C.S.A. Crimes and Offenses § 4304. Available at:
https://codes.findlaw.com/pa/title- 18-pacsa-crimes-and-offenses/pa-csa-sect- 18-4304.html.
56 Sheena Jones and Jason Hanna, Priest Accused of Child Sexual Abuse in Grand Jury Report Pleads
Guilty to Felony Charges (2018), https://www-m.cnn.com/2018/10/17/us/pennsylvania-priest-guilty-
plea/index.html?r=https%3A%2F%2Fwww.google.com%2F (last visited 26 Jul. 2019).
57 Ibid.
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much more aware of such investigations and prosecutions in equal measures
because of media attention and prosecutorial trial publicity, if not
transparency of church officials and dioceses.

III. Prosecuting The Church as a Racketeer Influenced
and Corrupt Organization?

Aside from victims pursuing civil suits and statue authorities undertaking
criminal prosecutions against clergy under state civil and criminal statutes,
another emergent remedy merits an in-depth discussion. The federal
Racketeering Influenced and Corrupt Organizations (RICO) law, 18 U.S.C.
§§ 1961-1968,58 was passed in 1970 in what has been described as the
"ultimate hit man" in mob prosecutions; prior to RICO, prosecutors could

only try mob-related criminals individually. Given its present breadth,
governmental and civil parties use RICO regarding prosecution of all
individuals in a corrupt organization of both legal and illegal enterprises.59

The statute requires proving that an "enterprise" engaged in a "pattern of
racketeering activity" in violation of federal criminal laws over a substantial
period.60 In conjunction with federal fraud statutes, even business disputes
may be styled as RICO cases, alleging crimes to engage in a "scheme or
artifice to defraud. ,61

This is a significant remedy because unlike most criminal statutes, "RICO
contains a civil component that allows it to be used to turn ordinary business
disputes that would be filed in state courts into federal cases [and] proving a
violation results in the award of triple damages plus attorney's fees, so
plaintiffs have an incentive to look for ways to turn their grievances into a
RICO suit. ' 62

Several authors have claimed that the federal RICO statutes are ill-
equipped to reach the sexual misconduct of a clergyperson in regard to a
parishioner or congregant, given the elements of proof required compared to
the organizational hierarchy and composition of parishes, dioceses and
archdioceses, and must include proof of an "enterprise," and predicate acts
in a "pattern of racketeering activity." 63 One such critic found U.S.
bankruptcy law more suitable for American dioceses, as "[u]nlike RICO, the
point of bankruptcy law is not to destroy the organization filing for
bankruptcy, but to allow for it to make a fresh start after paying its debts as

" Supra note 5.
59 Ibid.
61 Peter J. Henning, RICO Lawsuits Are Tempting, But Tread Lightly (2018),

https://www.nytimes.com/2018/01/16/business/dealbook/harvey-weinstein-rico.html (last visited 26
Jul. 2019).
61 Ibid.
62 Ibid.
61 See, e.g., Bradley J.B. Toben and Chris Helge, Sexual Misconduct of Clergypersons with
Congregants or Parishioners - Civil and Criminal Liabilities and Responsibilities (2011). Available
at: https://www.baylor.edu/content/services/document.php/132158.doc
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best it can.' 64

There is precedent, however that goes contrary to this criticism and

supportive of applying RICO against American dioceses. Specifically,
Miskovsky v. State was an Oklahoma case from 2001 for a state court RICO
prosecution involving a distinctive set of facts involving racketeering by use
of a law practice to engage in criminal sexual behavior.6 5 This prosecution
relied upon a parallel development to the Federal RICO statutes, beginning
in 1972, with the enactment of RICO-based statutes by 33 states, the
Commonwealth of Puerto Rico and the Territory of the United States Virgin
Islands.66 Ten states and the U.S Virgin Islands have RICO statutes that
include sex crimes against children as predicate acts,6 7 and eight states and
the U.S Virgin Islands allow recovery and/or alternative bases for criminal
fines for criminal based on personal injury. 68 The legal scholar Laura Russell
has noted that, in pursuing liability for the Church and its decision-makers,

For those states that do not have RICO statutes or those whose RICO

statutes are inadequate, prosecutors could possibly utilize alternative theories
of criminal liability, including reckless endangerment and hindering
prosecution. Finally, prosecutors could rely on the master-servant relationship
between the predatory priests and their bishop, cardinal, and/or archdiocese to
pursue criminal charges against the employer or supervisor for the criminal
acts committed by the predatory priests.69

One of the earliest attempts to apply the RICO statute to US. clergy abuse
was the lawsuit against Cardinal Roger M. Mahony in 2002, with allegations
that Mahony protected abusive priests as head of the archdiocese, a pattern
of behavior that constitutes a criminal enterprise under California and U.S.
Federal law.70 According to documents released in 2013, "as part of a nearly
$650 million settlement the L.A. archdioceses paid to over 500 victims we
learned that Mahony aided and abetted pedophile, child abusive priests for

64 Cathleen Kaveny, Not The Mafia - Why The Rico Does Not Apply to The Church (2019),

https://www.commonwealmagazine.org/not-mafia (last visited 26 Jul. 2019).
65 Miskovsky v. State, 31 P.3d 1054, 1059 (Okla. Crim. App. 2001). Miskovsky, "an Oklahoma City

lawyer, was charged with racketeering by using his law practice to engage in criminal sexual
behavior with both adult female clients and children of clients from 1976 through 1996. He was also
charged with attempting, through a former law partner, to get an important witness for the State to
change her story before his trial in 1999."
66 John E. Floyd, Introduction: RICO State by State: A Guide to Litigation Under the State
Racketeering Statutes (2017), https://www.americanbar.org/groups/gpsolo/ (last visited 26 Jul. 2019).
67 Laura Russell, Pursuing Criminal Liability for the Church and Its Decision Makers for Their Role
in Priest Sexual Abuse, 81 Wash. U. L. Q. 885, 887 (2003).
68 Those jurisdictions are Arizona, Florida, Idaho, Mississippi, Nevada, New Mexico, Ohio,
Oklahoma, and the U.S. Virgin Islands. Id., 887.
69 Supra note 67, 888.
7' Andrew Chicchillo, Joseph Chicchillo vs. Archdiocese of Los Angeles, Complaint for

Racketeering, Personal Injuries, Superior Court of the State of California, Los Angeles County,
Central District (2002). Available at:
https://www.bishop-accountability.org/resources/resource-files/courtdocs/CicchilloComplaint.pdf
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years.' 71 On the day the first of more than 500 clergy abuse cases was
scheduled for jury selection, the archdiocese and its insurers were set to pay
an average of $1.2 million to $1.3 million per person.72

In a subsequent, 2004 case, former seminarian Philip Hower filed a RICO

suit against lawsuit against the Dioceses of Tucson, Harrisburg, Columbus,
and others, as well as against a number of prominent bishops, including
Keeler and Kicanas.73 The litigant alleged that his ordination was blocked
because he had blown the whistle on activities of certain corrupt clergy; the
case settled with the defendants not admitting wrongdoing and the terms
not disclosed (typical of a civil settlement).74

As this article was being written, clergy sex abuse victims filed a
bellwether pair of national lawsuits against the U.S. Catholic Church. The
class action suit names the Holy See as the defendant in one suit, and the
USCCB in the other. 75 As related by initial reports, the lawsuits filed
November 12, 2018 in the District of Columbia demanded that the church
produce the names of all accused sex offenders listed in the church's secret

archives nationwide, and also seek "financial damages for assault, gross
negligence, emotional distress and wrongful death, for the families of those
who committed suicide after being abused by a priest or other Catholic
official." 76 That, is, remedies sought are: actual, consequential,
compensatory, economic, punitive and RICO treble damages, along with
declaratory and injunctive relief and legal fees.77 These suits accuse the
Church of "cheating and defrauding Plaintiffs and Class members out of
their childhood, youth, innocence, virginity, families, jobs, finances, assets -
in short, their lives."78 There is no way to predict the outcome, although the
journalist Tom Jackman notes "the Holy See has successfully avoided
liability in the United States by claiming it did not have direct authority over
priests," but that may well be affected by a letter from the Congregation of
Bishops in Rome to stop the U.S. bishops' meeting at their national

7" Protesters Demand Criminal Investigation, Resignation of Ex-LA Archbishop Roger Mahony,
(2018), http://cbslocal.com/2018/09/17/protesters-demand-criminal-investigation-resignation-of-ex-
la-archbishop-roger-mahony/ (last visited 26 Jul. 2019).
72 Gillian Flaccus, L.A. Archdiocese Agrees to $600 Million Abuse Settlement (2007),
http://www.washingtonpost.com/wp-dyn/content/article/2007/07/14/AR200707 1400968.html (last
visited 26 Jul. 2019).
71 Matt Abbott, Settlement Reached in Church Rico Case (2005), http://www.bishop-
accountability.org/news2005 07 12/2005 09 05 Abbott-SettlementReached.htm (last visited 26
Jul. 2019).
74 Ibid.
75 Tom Jackman, U.S. Catholic Church Hit with Two National Lawsuits by Sex-Abuse Victims,
(2018), https://www.washingtonpost.com/crime-law/2018/11/15/us-catholic-church-hit-with-two-
national-lawsuits-by-sex-abuse-victims/?utm term=.d2cbd70e25741 (last visited 26 Jul. 2019).
76 Ibid.
77 Dave Sutor, Class Action Abuse Lawsuit Names Bishops and Vatican (2018),
https://www.tribdem.com/pennsylvania/class -action-abuse-lawsuit-names-bishops-and-
vatican/article bbaa8382-e7bc-11e8-802e-cfd3415afe85.html (last visited 26 Jul. 2019).
78 Jackman, supra note 75.
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conference in Baltimore to address the issue.79 Nevertheless, the U.S. bishops
continued to define their response to sexual abuse despite that call for
delay."s Opining on the bishops' potential liability, Jackman quoted Mitchell
A. Toups, one of the lead attorneys in the class-action case, saying "If that's
not command responsibility, I don't know what is.""s

Aside from these RICO actions, and nearly the same time, a Pittsburgh
class action lawsuit was filed by Carlson Lynch of Pittsburgh, Berger
Montague of Philadelphia and Nye Peabody of California for injunctive
relief - "specifically, an admission that the Catholic Church covered up what
was going on for years and the release of the records it has maintained.' s2

Reportage indicates

The lawsuit was filed against all eight Roman Catholic dioceses in
Pennsylvania: Allentown, Altoona-Johnstown, Erie, Greensburg, Harrisburg,
Philadelphia, Pittsburgh and Scranton - along with each Diocese's bishops:
Alfred Andrew Schert, Mark Leonard Bartchak, Lawrence T. Persico, Edward
C. Malesic, Ronald William Gainer, Charles Joseph Chaput, David Zubik and
Joseph Bambera, respectively.83

As another, innovative, alternative means of liability being pursued,
lawyer Jeff Anderson in Minnesota filed a federal lawsuit on behalf of six
sexual abuse survivors against the USCCB under the "maintenance of a
public hazard" or nuisance doctrine. 84 This lawsuit also seeks injunctive
relief, that being "disclosure of identity of all offenders and their histories

known only to the Bishops who continue to keep this information secret."8 5

At a press conference organized by Anderson, a "Minnesota survivor ...
explain[ed] how the same legal theory was used to excavate information on
known offenders, including the offender who sexually abused him, and how
this excavation needs to happen across the country through this lawsuit."8 "

'9 Jack Jenkins, Vatican Instructs U.S. Bishops to Halt Voting on Sex Abuse Measures (2018),
https://religionnews.com/2018/11/12/vatican-instructs-u-s-bishops-to-halt-voting-on-sex-abuse-
measures/ (last visited 26 Jul. 2019). See also Doe v. Holy See, 557 F3d 1066 (9th Cir. 2009), ruling
that the Holy See cannot be held liable because of no relationship of employment in the case.
"0 Thomas Reese, Bishops Continue to Define Response to Sex Abuse Despite Vatican Call for Delay
(2018), https://religionnews.com/2018/11/15/bishops-continue-to-define-response-to-sex-abuse-
despite-vatican-call-for-delay/ (last visited 26 Jul. 2019).
" Jackman, supra note 75.
12 Nicholas Malfitano, Pittsburgh Class Action Wants Catholic Church to Admit to Sexual Abuse

Cover-Up (2018), https://www.forbes.com/sites/legalnewsline/2018/10/30/pittsburgh-class-action-
wants-catholic-church-to-admit-to-sexual-abuse-cover-up/#29ed46bed2bf (last visited 26 Jul. 2019).
" Ibid.
14 Jeff Anderson & Associates PA, U.S. Conference of Catholic Bishops Sued by 6 Sexual Abuse
Survivors (2018), https://www.andersonadvocates.com/Posts/News-or-Event/2321/US-Conference-
of-Catholic-Bishops-Sued-By-6-Sexual-Abuse-Survivors---Baltimore-Press-Conference-Today.aspx
(last visited 26 Jul. 2019).
15 Ibid.
86 Ibid.
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In sum, traditional individual prosecutions for crimes, RICO cases
pursuing hierarchical, leadership liability, injunctive relief, and "public
nuisance" cases are means by which clergy individually and collectively are
being called to task and being held accountable for past abuses.

IV. Restorative Justice as Future Component of
Remediating Cleric Sexual Abuse

The worldwide association for restorative practitioners, Restorative
Practices International (RPI), defines restorative justice as an approach to
problem solving that is based around three basic concepts:

That when crime (or wrongdoing) occurs, the focus is on the harm that has

been done to people and relationships;
When harm has been done, it creates obligations and liabilities; and

The way forward involves wrongdoers, victims and the community in
efforts to heal the harm and put things right.87

The practice of restorative justice emerged in the late 1970's and 1980's in
various countries as a way of dealing constructively with wrongdoing and
violations of social trust.88 In particular, restorative justice has been a part of
so-called "restorative peacebuilding, and explores its implications for the
work of the United Nations Peacebuilding Commission (Commission) and
post-conflict societies."

The Australian criminologist John Braithwaite defines restorative justice

as

A process where all stakeholders affected by an injustice have an
opportunity to discuss how they have been affected by the injustice and to
decide what should be done to repair the harm. With crime, restorative justice
is about the idea that because crime hurts, justice should heal. It follows that
conversations with those who have been hurt and with those who have
inflicted the harm must be central to the process.89

As early as 2000, the USCCB made a statement on Responsibility,
Rehabilitation, and Restoration: A Catholic Perspective on Crime and

"' Restorative Practices International, What is Restorative Justice? (2018),
https://www.google.com/search?q=Zehr+Mika+restorative+Justice&ie=utf-8&oe=utf-
8&client=firefox-b- 1 -ab_(last visited 26 Jul. 2019).
" Can Restorative Justice Help the Church Heal from Sex Abuse Scandals? (2018),
https://www.americamagazine.org/faith/20 1 8/12/06/can-restorative-justice-help-church-heal-sex-
abuse-scandals?utm source=Newsletters&utm campaign=7715 feadd2-
DEC 10 ISSUE NO TRIAL 2018 12 14&utm medium=email&utm term=0Ofe8ed70be-
7715feadd2-58767397 (last visited 26 Jul. 2019).
'9 John Braithwaite, Restorative Justice and De-Professionalization, 13 The Good Society 28, 28
(2004), http://johnbraithwaite.com/wp-content/uploads/2016/03/RJDe-
Professionalization_2004.pdf.
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Criminal Justice.90 In that statement, the USCCB sought to assess how the
criminal justice system "can become less retributive and more restorative,"
inasmuch as "[a] Catholic approach leads us to encourage models of
restorative justice that seek to address crime in terms of the harm done to
victims and communities, not simply as a violation of law." 91 The USCCB
also "[e]ncourag[ed] innovative programs of restorative justice that provide
the opportunity for mediation between victims and offenders and offer
restitution for crimes committed."92

A notable innovator and champion for such restorative has been former
Wisconsin Supreme Court Justice Janine P. Geske, an emeritus distinguished
professor of law at Marquette University Law School, renowned for her
expertise in alternative dispute resolution and restorative justice, and
founder of the Restorative Justice Initiative (RJI) at Marquette.93 She has run
restorative justice programs in state prisons in Wisconsin, and brought about
neighborhood healing through restorative justice. 94

As a progression of that work, Professor Geske adapted restorative justice
practices to counteract the "ripple effect of the harm caused by the clergy
abuse scandal" and "how we should explore utilizing restorative justice to
address the damage of this scandal on Catholics and Catholic institutions." 95

for use in the context of clerical sexual abuse. She has been integral to
restorative practices in the Archdiocese of St. Paul and Minneapolis, under a
$210 million settlement reached in the bankruptcy of the St. Paul-
Minneapolis Archdiocese, what attorneys for more than 400 survivors of
clergy sexual abuse are calling the "largest settlement ever reached in a
Catholic bankruptcy case." 96 The settlement agreement required the
archdiocese to hold a one-day conference on restorative justice and
reconciliation within 18 months of the settling its bankruptcy;97 in late April,
2018 Geske conducted two parish "healing circle" sessions.98

90 U.S. Conference of Catholic Bishops, Responsibility, Rehabilitation, and Restoration: A Catholic
Perspective on Crime and Criminal Justice (2000), http://www.usccb.org/issues-and-action/human-
life-and-dignity/criminal-justice-restorative-justice/crime-and-crimina-justice.cfm (last visited 26
Jul. 2019).
91 Ibid.
92 Ibid.

9' Restorative Justice Initiative, Marquette University Law School (2018),
https://law.marquette.edu/community/restorative-justice-initiative.
94 See Janine P. Geske and India McCanse, "Neighborhoods Healed Through Restorative Justice",
Faculty Publications Paper 521 (2008), http://scholarship.law.marquette.edu/facpub/521.
95 Janine P. Geske, Restorative Justice and the Sexual Abuse Scandal in the Catholic Church, 8
Cardozo J. of Conflict Resolution 651, 652 (2007). Available at: https://cardozojcr.com/vol8no2/651-
658.pdf
96 Brian Roewe, $210 Million Settlement Announced in St. Paul-Minneapolis Archdiocese
Bankruptcy Case (2018), https://www.ncronline.org/news/accountability/attorney-abuse-survivors-
announces-st-paul-minneapolis-settlement (last visited 26 Jul. 2019).
97 Ibid.

9' Maria Wiering, Parishes Explore Healing Circles' Potential for Restorative Justice (2018),
http://thecatholicspirit.com/news/local-news/parishes-explore-healing-circles-potential-for-
restorative-justice/ (last visited 26 Jul. 2019).
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Rather than having such measures imposed by court order, the preferable
approach to restorative justice would be for clergy leadership to assume
responsibility in the face of terrible damage done to the church and
proactively implement same.99 As part of ongoing Marquette RJI efforts,
Bishop Cupich has called such restorative justice a "much-needed effort to
bring healing in what is a historically challenging but also decisive moment
for our church."100

Conclusion
Saint Pope John Paul II presciently opined in July 9, 2000 that:

We are still a long way from the time when our conscience can be certain of
having done everything possible to prevent crime and to control it effectively
so that it no longer does harm and, at the same time, to offer to those who
commit crimes a way of redeeming themselves and making a positive return to
society. If all those in some way involved in the problem tried to ... develop this
line of thought, perhaps humanity as a whole could take a great step forward
in creating a more serene and peaceful society.10

Notwithstanding this prescience, it is not entirely clear that "Pope John
Paul understood the 'cancer' of clergy sexual abuse immediately," according

to former Vatican spokesman Joaquin Navarro-Valls. 102 Responding to
questions at a briefing on John Paul 11's time leading the Catholic church
from 1978 to 2005; Navarro-Valls conceded: "I don't think anyone did." 103

Sexual predators knew, victims knew, but at various junctures the public
and law enforcement investigators faced a nearly insurmountable challenge
to transparency and accountability, especially in the United States regarding
clergy sexual abuse. At the time of this writing, "facing aggressive
investigations into sex abuse scandals, Catholic dioceses around the country
are releasing their own list of accused priests,"10 4 most notably a letter from

99 Willy Thorn, Church Culture Must Change After Sex Anuses Scandal (2011),
http://www.catholicnews.com/services/englishnews/20 11/church-culture-must-change-after-sex-
abuse-scandal-archbishop-says-cns- 1101420.cfm_(last visited 26 Jul. 2019).
100 Ibid.
101 U.S. Conference of Catholic Bishops, supra note 87.
102 Joshua McElwee, Vatican: John Paul II Took 'Immediate' Action on Sexual Abuse (2014),

https://www.ncronline.org/news/accountability/vatican -john-paul-ii-took-immediate-action-sexual-
abuse (last visited 26 Jul. 2019).
103 Ibid.
104 Campbell Robertson, List of Priests Accused of Sexual Abuse Are Spilling Out Across the
Country (2018), https://www.nytimes.com/2018/12/14/us/catholic-priests-sexual-abuse-
lists.html?rref=collection%2Ftimestopic%2FRoman%2OCatholic%2OChurch%20Sex%2Abuse%20
Cases&action=click&contentCollection=timestopics&region=stream&module=stream unit&version
=latest&contentPlacement= 1 &pgtype=collection (last visited 26 Jul. 2019).
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the Diocese of Syracuse accompanying a list of priests credibly accused of
sexual abuse. 105

This article outlined the history of cleric sexual abuse from 1950 through
contemporary times, and surveyed past civil and criminal prosecutions of
Roman Catholic sexual abuse cases. Contemporary theories of criminal
liability may be either an alternative to - or an adjunct with - civil tort
lawsuits, and injunctive relief is increasingly sought to investigate as well as
to deter future abuse. Time will tell the impact of ongoing state and federal
RICO Act prosecutions not just on perpetrators but also clerics and Church
decision-makers remaining in active ministry. Restorative justice, forums for
listening and sharing, through stories and prayer, may well offer the most
opportunity for fostering healing and reconciliation within the bounds of the
law yet not directly involving courts or legal processes. Restorative justice

strongly shines the light of the Gospel on this scourge, where agents of such
justice are mindful of the words of the Apostle Paul, in his Second Epistle to
the Corinthians that "[a]ll this is from God, who reconciled us to himself
through Christ and gave us the ministry of reconciliation." Remediative and
restorative measures outside the courts must augment legal remedies within
halls of justice for multifaceted and effective means to address the past and

ongoing criminal and civil law and public health crises arising from cleric
sexual abuse, and to help prevent future abuses from taking place.

105 Roman Catholic Diocese of Syracuse (2018),

https://drive.google.com/file/d/15RgQYwK3eh2zYlcUrUAtfZT-Fn8QOAgU/view (last visited 26
Jul. 2019).
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LEGAL BINDINGNESS OF SECURITY COUNCIL

RESOLUTIONS: "SECURITY COUNCIL

RESOLUTION 853 (1993)"

Abstract
Keeping peace is one of the notable duties of the Security Council of United Nations.

Security Councilfulfills this duty with direct intervention to the conflicts breaching peace,
with the adoption of decisions or recommendations concerning such conflicts. One of such
conflicts has occurred between the Republic of Azerbaijan and the Republic of Armenia at
the end of 1980's and the beginning of 1990's. Security Council has adopted 4 resolutions
concerning this conflict in 1993, and these resolutions have not been enforced yet. That is
why, it is important to define, in the international law, their binding or non-binding
character for their enforcement. In this article, the conditions for the legal bindingness of
the resolutions of Security Council (hereinafter referred to as "SCR") and their appearance
or non-appearance in the SCR 853 on Nagorno-Karabakh were analyzed.

Annotasiya
Birladmi Millatlar Tadkilatmm Tahliikasizlik urasmm diqqatdlayiq vzdifdalrindan biri

sfilhiin qorunmasidir. Tahliikasizlik urasi bu vzifasini stilh dleyhina olan mfinaqi dlara

birba~a miidaxild, hamin miinaqialarla bagh qarar v tbvsiydalr qabul etmak v s. yollarla
yerina yetirir. Siilh dleyhina olan bela mfinaqidalardan biri 1990-cl illarin avvlinda
Azarbaycan Respublikasi va Ermanistan Respublikasi arasinda ba vermi~dir. Bu
mfinaqi~a ila bagh Tahliikasizlik urasi 1993-cii ilda 4 qatnama qabul etmi , lakin bu gfina
qadar bu qatnamdalr yerina yetirilmami~dir. Buna g6ra da beyndlxalq hiiquq sferasinda bu
qatnamdalrin macburi yoxsa qeyri-macburi xarakterli olmasmmIn miayyanladirilmasi
onlarm hayata keirilmasi fiti~n bbythk ahamiyyat daiyir. Bu maqalada Tahliikasizlik

urasi qatnamdalrinin macburiliyinin artlari va hamin artlarin Tahliikasizlik urasmm
Daglhq Qarabagla bagh 853 sayli qatnamasinda aks olunub-olunmamasi aradmrlmidir.
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IntroductionAs a result of the purposeful aggression policy of Armenia in the

period of 1990-1992, the Nagorno-Karabakh region (according to the
administrative territorial division of Azerbaijan until 1991, this area

included the districts of Shusha, Khojavand, Askeran, Hadrut, Aghdere and
Khankandi) being inseparable part of Azerbaijan, total area of which is 4,400
square kilometers was occupied.1 Although this conflict has other historical
aspects, it has begun with the obvious claims of Armenians to the territory
of the Republic of Azerbaijan in 1988 and the first victims of this conflict
were two Azerbaijani young persons killed by Armenians near the town of
Askeran on 22 February 1988, because of their peaceful demonstration
against the decision of the regional soviet of Nagorno-Karabakh
Autonomous Oblast (hereinafter referred to as NKAO) ( NKAO was

established in 1923 by USSR in Nagorno-Karabakh that was previously and
historically the territory of the Republic of Azerbaijan) . 2

After this beginning point of the conflict, from the perspective of law, the
following main events happened: 1) on 1 December 1989 Supreme Soviet of
Armenian SSR had adopted a decision on the unification of Armenian SSR
and Nagorno-Karabakh; 2) on 10 January 1990 the Presidium of Supreme
Soviet of USSR had adopted a decision on the non-compliance of the above
mentioned decision of the Supreme Soviet of Armenian SSR with the
Constitution of USSR, because the unification of the Nagorno-Karabakh
which is the territory of the Azerbaijan SSR without the consent of
Azerbaijan SSR was unlawful; 3) on 18 October 1991 the Republic of
Azerbaijan declared its independence; 4) and on 26 November 1991 the
Supreme Soviet of the Republic of Azerbaijan adopted a law on the
cancellation of NKAO.3

As the Republic of Azerbaijan declared its independence, the territories
that belonged to it before the establishment of USSR had to be considered
the territory of independent Republic of Azerbaijan based on principle of
"uti-possidetis". Accordingly, Nagorno-Karabakh was the territory of the
Republic of Azerbaijan before the establishment of USSR and that is why it
had to belong to the Republic of Azerbaijan. However, the Republic of
Armenia had separatist intentions about the Nagorno-Karabakh region of

the Republic of Azerbaijan. So, the conflict began to grow, and as a result,
the territories of the Republic of Azerbaijan, namely, "on 26th of December
1991 Khankandi, on 26th of February 1992 Khojaly, on 8th of May 1992
Shusha, on 2nd of October 1992 Khojavand, on 17th of June 1993 Aghdere

1 Amir Aliyev, Azerbaijan in the Target of International Crimes: Legal Analysis, 44 (2018).

2 Cabinet of Ministers of the Republic of Azerbaijan, https://cabmin.gov.az/az/page/69/ (last visited

13 Apr. 2019).
' Ibid.
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were occupied. In addition, seven adjacent districts of Nagorno-Karabakh -
Lachin, (18.05.1992), Kalbajar (02.04.1993), Aghdam (23.07.1993), Fuzuli
(23.08.1993), Jabrayil (23.08.1993), Gubadly (31.08.1993 ), Zangilan
(29.10.1993) were completely or mostly occupied by Armenians."4

United Nations Security Council (hereinafter - SC) has adopted 4
resolutions, namely Resolution 822 (30 April 1993), Resolution 853 (29 July
1993), Resolution 874 (14 October 1993) and Resolution 884 (12 November
1993) concerning these occupied territories of the Republic of Azerbaijan.
Even though these resolutions were adopted in 1993, today is 2019 and 26
years has passed from their adoption, they still remain non-realized. That is
why, thousands of victims of this conflict are still living beyond their
childbirth homes and they cannot go to their homeland. This issue - the
violation of rights of thousands of people makes the determination of the
legal bindingness or non-bindingness of SCR on Nagorno-Karabakh
necessary and essential. This article will address only one of these 4
resolutions - Resolution 853 of SC on Nagorno-Karabakh.

The SCR can be binding or non-binding.5 That is why, the main goal of
this article is the determination of legal bindingness or non-bindigness of the
above-mentioned resolution for its realization. For the determination of such
an issue, this article will firstly define the conditions for binding force of SCR
and then will analyze each of these conditions separately in relation to SCR
853 on Nagorno-Karabakh.

Conditions for the bindingness of SCR, and how
these conditions are provided in the SCR 853?

The primary responsibility of the SC is the maintenance of international
peace and security.6 The Charter of UN indicates that when SC makes a
decision on the restoration or maintenance of the international peace and
security, the members of the United Nations must carry out these decisions
of the SC.7 In other words, unlike recommendations of the SC, its decisions
are binding upon all the members of UN.8 It means, if the resolutions of SC
on Nagorno-Karabakh have decision character, they are binding and must
be realized obligatorily, but if they are of recommendation nature, they are
not binding and they may be realized or not.

In the international law, the conditions for bindingness of SCR are not
clearly defined by the articles or norms of international legal acts. However,
such conditions can be defined on the base of the analysis of the Charter of

4 Aliyev, supra note 1, 44-45.
5 Marko Divac Oberg, The Legal Effects of Resolutions of the UN Security Council and General
Assembly in the Jurisprudence of the ICJ, 5 European Journal of International Law 879, 880 (2005).
6 Malcolm N. Shaw, International Law, 1206 (6th ed. 2008).
7 UN Charter, art. 25 (1945).
' Shaw, supra note 6, 1208.
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UN, the decisions and advisory opinions of International Court of Justice
(hereinafter referred to as IQ), existing practice etc.

After analyzing the three above-mentioned sources - Charter of UN; the
decisions and advisory opinions of ICJ; and existing practice, the following
conditions can be defined for the bindingness of SCR:

1) Existence of any threat to the peace, breach of the peace, or act of

aggression;
2) The language of the resolution.
Apart from these conditions, there is also one practical aspect which is

about the inclusion of the sentence like "Acting under Chapter VII of UN
Charter" to the operative paragraphs of the resolution. Detailed examination
of the conditions and this practical aspect will define the binding or non-
binding character of Resolution 853. That is why, firstly what they mean and
secondly whether or not they appear in the SCR on Nagorno-Karabakh will
be analyzed in the sections below.

A. Breach of Peace
This condition comes from the Article 24 of the Charter of UN, which says

that maintenance of international peace and security is the primary
responsibility of the SC. This means that if there is a threat or danger to the
maintenance of peace, or the peace has already been breached, the SC has to
take certain measures for the prevention of such a threat to the maintenance
of peace or for the restoration of the already breached peace. That is why, for
the determination of the bindingness of the SCR on Nagorno-Karabakh,
firstly, the existence of such a threat to the maintenance of peace or such a
breach of peace should be defined.

Before defining the above mentioned issues in the Nagorno-Karabakh
conflict, it has to be noted that Resolution 853 has reaffirmed the Resolution
822 of SC on Nagorno-Karabakh, and in that resolution, the aggressor or
invading party is defined as "local Armenian forces",9 however, it has to be
the Republic of Armenia. This issue will be analyzed in the following section
clearly.

The territorial problem between Republic of Armenia and Azerbaijan
Republic has historically existed and reached its peak point in 1990's.
Accordingly, Resolution 853 was adopted in 1993 - the time of 1990's
conflict. As to the information of the State Committee for Affairs of Refugees
and Internally Displaced Persons of the Republic of Azerbaijan, during
1990's,

Armenian military aggression has caused occupation of 17 thousand km2 of

the most fertile land, destruction of 900 settlements, 150 000 houses, 7000
public buildings, 693 schools, 855 kindergartens, 695 medical institutions,

9 Security Council Resolution 822, para. 4 (1993).
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927 libraries, 44 temples, 9 mosques, 473 historical monuments, palaces and

museums, 40 000 museum specimens, 6000 industrial and agricultural
enterprises, 2670 km highways, 160 bridges, 2300 km water communications,
2000 km gas communications, 15 000 km power lines, 280 000 hectare forests,
1 000 000 hectare lands suitable for agriculture and 1 200 km irrigation
systems of the Republic of Azerbaijan. As a result of military aggression by
Armenia, 20 thousand Azerbaijanis were killed, 100 thousand people were
wounded, 50 thousand people got injuries of various degrees and became
disabled and 4011 people got lost. Armenian aggressors have destroyed with
special brutality cultural objects that form Azerbaijani cultural heritage in the
occupied territories. In these territories they have plundered and burnt 12
museums and 6 picture galleries, 9 palaces of historical importance.'0

In Resolution 853, it has clearly noted such a breach of peace stating in the
Preambula of the resolution that "Concerned that this situation continues to
endanger peace and security in the region". As a neutral party, such a note
of the SC in the Preambula affirms that the peace and security was
endangered by the reason of this conflict.

So, the first criteria for the bindingness of the resolutions of SC exists in
Resolution 853 on Nagorno-Karabakh.

B. Language of SCR
The base of this condition is the Advisory Opinion on Namibia of ICJ.11 In

this opinion, ICJ has noted that the language of a resolution of the SC should
be carefully analyzed before a conclusion can be made as to its binding effect
and for the exercise of Article 25 of UN Charter, the terms of the resolution
to be interpreted, the discussions leading to it, the Charter provisions
invoked and, in general, all circumstances that might assist in determining
the legal consequences of the SCR should be taken into consideration.12 That
is why, in this criteria of the bindingness, the language of the SCR on
Nagorno-Karabakh will be analyzed.

The first issue concerning the language of this resolution is the use of
"local Armenian forces" wording in the Resolution 822 which was
reaffirmed by the Resolution 853. In that resolution, the invading party is
defined as these local Armenian forces of the Nagorno-Karabakh, but in fact
it has to be the Republic of Armenia, because of the reasons explained

below.

10 State Committee for Affairs of Refugees and Internally Displaced Persons of The Republic of
Azerbaijan, http://www.qmkdk.gov.az/en/pages/15.html (last visited 20 Mar. 2019).
" Advisory Opinion Concerning Legal Consequences for States of the Continued Presence of South

Africa in Namibia (South West Africa) Notwithstanding Security Council Resolution 276,
International Court of Justice, para. 114 (1971).
12 Ibid.
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First of all, as it was noted in the "Breach of Peace" criteria, there was a
huge damage to the Azerbaijan Republic as a result of this conflict, which in
no way could be made by only the local forces of Nagorno-Karabakh. They
were not militarily capable to do such a violence. Accordingly, in his report
concerning the Nagorno-Karabakh conflict, David Atkinson - a member of
the Parliamentary Assembly of the Council of Europe (hereinafter - PACE), a
rapporteur on the Karabakh conflict for the PACE has noted:

This report concerns the armed conflict between Armenians and Azerbaijanis

over the Nagorno-Karabakh region and its surrounding districts which are under
the occupation of Armenian forces.13 According to the information given to me,
Armenians from Armenia had participated in the armed fighting over the Nagorno-
Karabakh region besides local Armenians from within Azerbaijan. Today, Armenia
has soldiers stationed in the Nagorno-Karabakh region and the surrounding
districts, people in the region have passports of Armenia, and the Armenian
government transfers large budgetary resources to this area.14

After this report, in the resolution 1416 PACE has noted that:

Considerable parts of the territory of Azerbaijan are still occupied by

Armenian forces, and separatist forces are still in control of the Nagorno-

Karabakh region.'5

This is the fact of the recognition of the occupation of Nagorno-Karabakh
by the Republic of Armenia in the level of Council of Europe. In addition to
the above mentioned sentence, the Assembly has also reaffirmed the
followings in that resolution: 1) secession of a regional territory from a state
may only be achieved through a lawful and peaceful process based on the
democratic support of the inhabitants of such territory but not in the wake of
an armed conflict leading to ethnic expulsion and the de facto annexation of
such territory to another state; 2) the occupation of foreign territory by a
member state constitutes a grave violation of that state's obligations as a
member of the Council of Europe; 3) it also reaffirmed the right of displaced
persons from the area of conflict to return to their homes safely and with
dignity.16

There are also other facts defined by neutral parties that determines the
personality of the occupier. For example, the International Crisis Group
(hereinafter - ICG), which is a non-governmental and non-profit organization
whose aim is the preventing war and shaping peace, has prepared the
Europe Report No. 166, called "Nagorno-Karabakh: Viewing the conflict

13 Explanatory Memorandum of the Report on the topic "The Conflict over the Nagomo-Karabakh
region dealt with by the OSCE Minsk Conference", para. 2 (2004).
14 Explanatory memorandum of resolution 1416 of PACE by the Rapporteur, para. 6 (2005).
15 PACE resolution 1416, para. 1 (2005).
16 Id., para. 2 (2005).
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from the ground" in 2005. In this report, firstly it has defined the number of
the members of the military force of the Nagorno-Karabakh and then it has
noted that "based on its population, Nagorno-Karabakh cannot sustain such
a large force without relying on substantial numbers of outsiders; according
to an independent assessment, there are 8,500 Karabakh Armenians in the
army and 10,000 from Armenia. 17

Here, besides the provision of military personnel, provision of weaponry
and assistance with military training should also be paid attention to. As
ICG has defined,

There is a high degree of integration between the forces of Armenia and
Nagorno-Karabakh. Senior Armenian authorities admit that they give
substantial equipment and weaponry. Nagorno-Karabakh authorities also
acknowledge that Armenian officers assist with training and in providing

specialized skill.'8

This is the another evidence of the very close relations of Nagorno-
Karabakh and the Republic of Armenia in the military issues.

In addition to the above mentioned facts, ICG has also defined that the
economy of Nagorno-Karabakh is closely tied to the Republic of Armenia
and is highly dependent on its financial inputs.19 As the economy is one of
the crucial factors for the existence of any community, such high
dependence of the economy of Nagorno-Karabakh from Armenia means
that it cannot exist without the economic assistance of the Republic of
Armenia.

Another fact is the use of "Urges the Government of the Republic of
Armenia to continue to exert its influence to achieve compliance by the
Armenians of the Nagorno-Karabakh region of the Azerbaijani Republic"
sentence by SC in the operative paragraphs of Resolution 853.20 Such a
sentence obviously shows that SC also recognizes influence of the Republic
of Armenia on Nagorno-Karabakh.

So, all of these analyzed facts are the indications of the personality of the
actual occupier - the Republic of Armenia. As it is stated in the Human
Rights Watch (Helsinki report), Armenian military involvement in
Azerbaijan makes Armenia a party to the conflict and makes the war an
international armed conflict, as between the government of Armenia and
Azerbaijan.21

In the Preambula of the Resolution 853, the SC has reaffirmed the respect
for sovereignty and territorial integrity of all States in the region, also the

iv International Crisis Group, "Nagorno-Karabakh: Viewing The Conflict from The Ground". Europe
Report No. 166, 9 (2005).
18 Id., 10 (2005).

19 Id., 12 (2005).
20 Security Council Resolution 853, para. 8 (1993).
21 Human Rights Watch/Helsinki, Seven Years of Conflict in Nagorno-Karabakh, 127 (1994).
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inviolability of international borders and the inadmissibility of the use of
force for the acquisition of territory.22 Inclusion of such sentences to the
Preambulas of resolutions shows that SC draws attention to these principles
of international law, which were violated in the related conflict. In early
1990's, the Republic of Armenia being irrespective to the principles of
international law, broke the borders of Azerbaijan Republic, and used force
for the separation of the Nagorno-Karabakh from Azerbaijan Republic and
acquisition of it to the Republic of Armenia as discussed above. So,
reaffirmation of these principles define precisely the intent of SC for the
adoption of these resolutions, which is the provision of the respect for the
territorial integrity and sovereignty of Azerbaijan Republic.

The SC in its 853 Resolution has noted that it "condemns the seizure of the
district of Aghdam and of all other recently occupied areas of the Azerbaijan
Republic, and further condemns all hostile actions in the region, in
particular, attacks on civilians and bombardments of inhabited areas".2a The
important point in this sentence is that the SC recognizes the seizure and
occupation of Aghdam and other recently occupied territories of the
Azerbaijan Republic and also it affirms that the civilians and inhabited areas
were attacked.

One of the other main issues regarding the "Language Criteria" in this
Resolution is the use of the word "to demand" that importantly affects the
language of the Resolution. In the operative paragraphs of the Resolution
853, SC has noted that it "demands the immediate cessation of all hostilities
and the immediate complete and unconditional withdrawal of the
occupying forces involved from the district of Aghdam and all other
recently occupied areas of the Azerbaijan Republic".24 In the Cambridge
English Dictionary, the word "to demand" is defined as "to ask for
something forcefully, in a way that shows that you do not expect to be
refused".25 And in the English Oxford Living Dictionary this word is
described as "to ask authoritatively or brusquely" .26 This means that when
SC made this Resolution, it had an exact intent of the realization of the
request of this sentence and it ordered the immediate cessation of all
hostilities and the withdrawal of all occupying forces from the occupied
areas of Azerbaijan Republic.

The analysis of the language of the Resolution 853 of SC shows that this
resolution has a binding character because of the correlated meanings of its
sentences. The SC, firstly, reminds the principles of international law,
condemns the seizure of the territories of the Azerbaijan Republic, and

22 Preambula of SCR 853, para. 8 and 9 (1993).
23 Supra note 21, para. 1.
24 id., para. 3.
25 Cambridge Dictionary, https://dictionary.cambridge.org/dictionary/english/demand (last visited 30

Mar. 2019).
26 See at https://en.oxforddictionaries.com/definition/demand (last visited 30 Mar. 2019).
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demands the immediate and unconditional withdrawal of all occupying
forces therefrom. So, the second criteria for bindingness of SCR is provided
in the Resolution 853 of the SC on Nagorno-Karabakh.

C. "Acting under Chapter VII of the Charter of UN"
When the resolutions of SC which are accepted by the world community

as the binding ones are analyzed, many of them contains the sentence like
"Acting under Chapter VII of the Charter of UN" in the Preambula.

Concerning the Resolution 853 on Nagorno-Karabakh, it should be noted
that such a sentence was not indicated in its Preambula. However, the ICJ in
its advisory opinion on Namibia notes that:

It has been contended that Article 25 of the Charter applies only to
enforcement measures adopted under Chapter VII of the Charter. It is not
possible to find in the Charter any support for this view. Article 25 is not
confined to decisions in regard to enforcement action but applies to "the
decisions of the Security Council" adopted in accordance with the Charter.27

As it is mentioned above, article 25 of the Charter is about the realization

of the decisions of SC and it definitely demands all the parties of the Charter
to realize these decisions. Non-inclusion of the "Acting under Chapter VII of
the Charter of UN" sentence to the Resolution 853 could make it non-
binding one, but this opinion of ICJ denies such criteria for the bindingness
of SCR. This means that non-inclusion of such a sentence to the resolution
does not affect the bindingness of this resolution and does not make it non-
binding one.

Conclusion
In this article, the conditions for the bindingness of the resolutions of SC

are defined on the base of the Charter of UN (Breach of peace), practice and
the advisory opinion of ICJ on Namibia (Language of SCR). The analysis of
the practice and these conditions of bindingness shows that the SCR 853 on
Nagorno-Karabakh can be defined as a binding resolution because of the
following reasons: 1) the military aggression of the Republic of Armenia has
caused the invasion of the Nagorno-Karabakh and 7 adjacent districts
thereof, has caused the death of thousands people and has endangered the
peace; 2) when the language of the resolutions is analyzed the recognition of
the occupation by the SC and the exact intention of SC on the withdrawal of
the armed forces from the occupied territories of the Azerbaijan Republic is
obviously seen; 3) even though the sentence like "Acting under Chapter VII
of the Charter of UN" is not noted in them, the advisory opinion of ICJ states
that bindingness is not only applied to the Chapter VII enforcement actions

27Supra note 12, para. 113.

Baku State University Law Review Volume 5:2



and non-inclusion of such a sentence does not affect the bindingness of the
concerned resolution. This means that the conditions for bindingness of SCR
are provided in the Resolution 853.

The bindingness of this resolution means that it must be realized by
concerned parties of the conflict. Accordingly, the conclusion of this article is
that this resolution has binding character and the parties to the discussed
conflict has to carry out what this resolution demands from them.

At the end of this article, I want to note my two important suggestions
regarding the above analyzed issues. The first suggestion of mine is the
amendment of the "local Armenian forces" wording with the "military
forces of the Republic of Armenia", because of the facts that are defined in
the "Language of SCR" criteria. Additionally, my second suggestion is the
reconsideration of the Resolution 853 because of the fact that thousands of
people have been made to leave their childbirth areas as a result of this
conflict, and they still cannot go to those places, however, the binding
character of this resolution can be proved by the international community as
this article does, and this binding resolution can make the occupiers
withdraw their forces from Nagorno-Karabakh.
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Giri§
onvensiya bir sira birinci nosil hfiquqlari tonzimlayir. Bunlardan biri

do bir qox arizalarin asaslandigi 6-ci maddadir. Avropa Insan
Hiquqlari Mahkamosina (Bundan sonra - Mdhkdm) g6ndarilan

miraciatlar iqin qabuledilanlik §artlari mfiayyan olunmu~dur. C rizalar

Konvensiyasinin va onun Clava Protokollarlnin maddlarina
asaslanmadiqda (ratione materie) Mahkoma torafindon qobuledilmayan hesab
olunur.1 Bu sobabdon Konvensiyanin miixtalif maddlarindo Aks olunan
hiiquqlarin ahato dairosinin miiayyon edilmosi b6yiik ahomiyyot daiyir.

Konvensiyada tosbit olunan hiiquqlardan biri do adaltli mahkoma
ara~dirmasi hiiququdur.2 Bu hilququn ahato dairosi geni§ va bir o qodor do
aydln olmadlglna g6ro ham arizoqilor, ham do vokillor iqin qatinlik t6radir.

insan hiiquqlari va azadliqlarinin mildafiasi haqqlnda Avropa
Konvensiyanin adaltli mahkoma ara~dirmasi hiiququndan bahs edon 6-ci
maddosinin 1-ci bandindo qeyd olunur ki:

"Har kas onun milki hiiquq va vazifalari midayyan edilarkan ... qanun

asasinda yaraddmin mitstaqil va qarazsiz mahkama vasitasila, aglabatan

miiddatda i~inin adalatli va aqiq ara~dirimasi hiiququna malikdir. Mahkama

qarari aqiq elan edilir, lakin demokratik camiyyatda axlaq, ictimai qayda va ya

milli tahlikasizlik miilahizdalrina gbra, hamqinin yetkinlik yaina
qatmayanlarin maraqlar va ya taraflarin axsi hayatinin mildafiasi bunu talab

etdikda yaxud mahkamanin fikrinca a~karigin adalat miihakimasinin

maraqlarini poza bilacayi xiisusi hallar zamani ciddi zarurat olduqda matbuat

va ictimaiyyat bitiin proses boyu va ya onun bir hissasinda mahkama iciasina

buraxiimaya bilar."

Konvensiyanin qeyd olunan maddosinin 1-ci hissasindo milhakima
standartlari nozordo tutulmu~dur. Bunlar qanun asasinda yaradilmi
miistoqil mahkoma torafindon qorozsiz, aglabatan miiddotdo, aqaq,
qokimomli, toraflarin baraborliyi tomin edilon, qatimli, qanunsuz yolla ldo
edilmi§ siibutlardan istifado edilmayon, asaslandirilmi§ qorarla bitan,
adaltli mahkoma ara~dirmasi prosesi kimi standartlardir. Qeyd olunan
standartlar biitiin hiiquqlar ijqin deyil, yalniz "miilki" hiiquq va vozifolr
baximindan totbiq olunur. Buna g6ro do, 6-ci maddanin pozuntusuna istinad
edo bilmok iiqiin pozuldugu iddia ediln hiiququn "miilki" hiiquq
anlayi inin totbiq dairosina diimosi lazimdir. Lakin qeyd olunan maddo
"milki hiiquq va vozifolr"in ahato dairosini 6ziindo Aks etdirmir. Bunu

yalniz Mahkomanin qobul etdiyi qorarlardan qixan notica asasinda miiayyon
etmak milmkiln olur. Bu baximdan da bu moqaldo mahkamanin "miliki

1Avropa insan Hiiquqlan Konvensiyasi, mad. 35.3 (1950).
2 Yeno orada, mad. 6.1.
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hilquq va vozifolor" anlayiina muxtar yana~maslndan,3 bu anlayiin
torkibina daxil olan hiiquqlarln hansi xaraktera malik olmasindan,
votanda~lar arasinda miibahisolordon, d6vlot va votanda§ arasinda olan
hiiquqlarln hansi hallarda 6-ci maddanin ahato dairosina d iimosindon bahs

olunur.

I. Mahkamanin "miilki hiiquq va vazifalkr" anlayiina
muxtar yana masi

Mahkamanin tocriibasindo baxilan i§lordo 6ziinii mohdudla~diran va
mahkoma aktivizmi 4 tafsir fisullarindan istifado edilir. Hor bir mosoloya
fordi yana~an mahkoma ham Avropa *uraslna iizv d6vlotlorin
qanunverciliklarini va qeyd olunan hiiquq pozuntusuna yana§maslnl, ham
do Konvensiyanin moqsodlorini va i~in hallarinl nozora alaraq hansi n6v

tafsir ila yana~acaglna qorar verir. Mahkamanin verdiyi qorarlar digar
d6vlotlor iqin, ham do bu sahado adalatli milhakima i~inin neco davam
etdirilmosi iqin "mayak" rolunu oynaylr. Hor bir qorara g6ro iizv d6vlotlor
milli qanunvericiliklarini uygunla§dirmall va eyni hallar ilzra digar

pozuntularin ba§ vermosinin qarisin almalidir. Nozora alsaq ki, 43 iizv
d6vlotin forqli qanunvericiliklari va anlayi~lari m6vcuddur, Mahkoma hor
bir anlayia uygun i§loro baxsa, ham homin mahkoma i~lori 6z "mayak"
rolunu itirar, ham do Mahkamanin i~ini qatinlo~dirar. alava olaraq d6vlot 6z

qanunvericiliyindaki dar anlayi~ardan sui-istifado edarok §oxslorin
hiiquqlarlni mahdudla~dira bilar. Masalan, "i~ganca" konsepti A 61kasi iiqin
yalniz qeyri-insani raftarla mohdudla~a bilar, B 61kasi iiqiin iso ham do prof
va loyaqati alqaldan raftarda ola bilar. Hor 61kanin anlayii ila yana~saq, A
61kasi votanda~larinin hiiquqlari, B 61kasi votanda~larinin hiiquqlarindan
daha limitli olacaqdir. Bela bir problemin qarisin almaq iiqiin mahkoma

muxtar yana~ma5 anlayiini ortaya qoymu~dur.6 Hor bir mahkoma i~indo
forqli 61kolarin qanunvericiliklarindaki anlayi~ardan alava asas anlayi~lara
mona verilir. Mosolon, "cinayat" va "tutulma" anlayii Engel V digdrldri
Niderlanda qar~i mahkoma i~inda, "pahid", "monzil", "milkiyyot", "cinayat

ittihami" va digar anlayi~larin hor biri do forqli-forqli i~lordo 6z oksini
tapmi§dir. Bu verilon anlayi~ardan an qox profillisi Konvensiyanin 6-ci
maddosinin ilk cimlosindo 6z oksini tapmi "miliki hilquq va vozifolor"
anlayi idir.7 Mahkoma torafindon izah olunan "milki hiiquq va vozifolor"
anlayi§i bazi hallarda iizv d6vlotlorin milli qanunvericiliyindaki anlayidan

' Georgiadis Yunanistana qar~l, Qorar, AIHM, para. 34 (1997).
4 Masa Marochini, The Interpretation of the European Convention on Human Rights, 63-84 (2014).
5 Bozi odobiyyatlarda avtonom yana~ma.
6 David Harris, Michael O'Boyle, Edward Bates, and Carla Buckley, Law of the European
Convention on Human Rights, 20 (4 th ed. 2018).
7 AIHK-in 6-ci maddosi tizro Tolimat (miilki huiquqi aspekt), 8 (2016).
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forqlono bilir.8 1997-ci il 29 May tarixindo qorar verilmi§ Georgiadis
Yunanistana qar~l mahkomo i~inin 34-ci bandindo qeyd olunur ki:

"Midlki hiiquq Vd ihddlikldr" anlayili yalniz iizv dbvldtldrin daxili
qanunvericiliyina istinad edilarak arh edilmir va 6-ci maddanin 1-ci hissasi
milbahisanin hallini tanzimlayan va yurisdiksiyasi miayyan edilan dbvlat
orqanin xarakterindan asil olmayaraq tatbiq edilir. "I

Konvensiyanin qobulu zamanl maddo barodo milzakirolor aparilarkon
"miliki hilquq vo vozifolor" anlayii dedikdo xiisusi hilquqda g6storilon

votanda~lar arasindaki milki hiiquqlari ks etdiron hiiquq vo vozifolor ba~a
diiilirdi. 1° Bu sobabdon votanda§ vo d6vlot arasinda ba§ veron vo miliki
xaraktero sahib olan inzibati miibahisolor 6-ci maddonin ohato dairosindon
konarda qalirdi. Aydindir ki, Konvensiyanin asas moqsodi iizv d6vlotlori
pozuntuya yol vermakdon qokindirmakdir. Konvensiyanin mahz bu
moqsodini nozoro alan Mahkomo §oxslorin hilquq vo azadliqlarinl qorumaq
iqin "millki hiquq vo vozifolor" anlaylilnl geni~lodirmi§ vo, imumilikdo,

biitin hilquq vo vozifolorin xarakterini miiyyon edon §ortlor qobul etmi~dir.

II. Miiki hiiquq va vazifalkr anlayiinin tarkibina daxil
olan hiiquqlar hansi xaraktera sahib olmalidir?

Mohkomoyo g6ro, xarakterino, miivafiq iizv d6vlotlorin daxili
qanunverciliklarindo 6z oksini tapmasina g6ro vo Vahid Avropa anlayii
(Avropa Konsensusu)11 nozoro alnaraq milki hiiquqlarin Konvensiyanin 6-
ci maddosinin ohato dairosino drijib-drijmomosino dair qorar verilir. Qisaca
olaraq qeyd edok ki, Konvensiya digor insan hilquqlari konvensiyalarina
nisboton milli hiiquqa daha tez tosir gLstoron beynolxalq hiiquqi sonod

oldugu iiqiin iizv d6vlotlor onu qobul edorkon d6vlotlorin torof oldugu
inzibati hiiquq miinasibotlorini odalotli mohkomo hiiququndan konarda

tutmaq istomi~dilor. Diizdiir, mohkomonin 6zii zamanla miilki hiiquq vo
vozifolorin dairosini geni~lodorok bozi inzibati hiiquq vo vozifolori do bu
anlayia aid qalimidir. indi do Mohkomonin tofsirino g6ro milki hiiquq vo
vozifolori xarakterino gbz ataq:

Birinci, Konvensiyadaki "milki hiiquq vo vozifolor" anlayima fikir
verdikdo pozuntunun xarakterini analiz etmoyo ehtiyac vardir.12

Pozuntunun xarakteri mosolosi daha qox d6vlot vo §oxslor arasinda olan
inzibati xarakter da~iyan i~lordo nozordon keqirilir. Xisusi hilququn
xarakterino ox~ar fimumi hilquqa aid olan mosololor (pul, millkiyyot, sosial
miidafio, sosial miiavinat vo digor), yoni votonda~lar vo d6vlot arasinda ba§

' Ringeyzen Avstriyaya qar~l, Qorar, AHM, para. 94 (1971).
9 Yuxanda istinad 3.
l Yuxarida istinad 6, 381.

1Koniq Almaniyaya qar~l, Qorar, AHM, para. 89 (1978).
12 Yeno orada, para. 90.
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veran milbahisolor xiisusi hilquqi xarakter daidiqda 6-ci maddanin ahato
dairosina diiir.13 Burada 6namli olan aspekt odur ki, ya s6zilgedon d6vlot
qurumlari milki hilquqlara malik qurum qismindo ixi edir14, ya da onlaran
qorarlarinin noticasi xiisusi hilquqda nozordo tutulmu§ hiiquq va vozifolor
iiqiin halledici rol oynayar.15

1kinci, Mahkoma Avropa *urasi iizv d6vlotlorinin Vahid Avropa
anlayi in nozora alir.16 Mahkomanin asas moqsodlorindon biri Avropa
*urasanan moqsodlori ila ist-isto d~iir. Bu, izv d~vlotlor arasanda birliya

nail olmaqdan ibarotdir. Bela bir birlik dedikdo noinki iqtisadi, siyasi, ham
do hiiquq sahosindo birliyi nozordo tutur.17 Muxtar yana~ma Avropa
konsensusunu giidan aktiv bir tafsir metodudur. Burada moqsod ondan
ibarotdir ki, Avropa *urasinda totbiq edilocak vahid anlayi~lar yaradilsin. Bu
anlayi~lar qobul edildikdo, yoni hor dafa daha bir mosoloni 6-ci maddanin
ahato dairosina daxil etdikdo Mahkoma Avropa *urasi iizv d6vlotlorinin
vahid §okildo qobul etmosini istodiyi anlayi~lari verir. Burada bir qox
d6vlotdo artiq homin anlayilarin yer tapmasi vacibdir. Yalniz bu halda, yoni
Avropa konsensusunu oldo etdikdo yeni anlayii ortaya qoymaq
miimkiindiin.

Uincii, Mahkoma mivafiq dovlotin qanunvericiliyina ahomiyyot verir.
Yalniz yuxarida deyildiyi kimi bu §ort tak formada bahs edilon hiiququn
Konvensiyanin 6-ci maddosinin ahato dairosina dijib-diimodiyini miiyyon

etmir. Bu §ort Kbniq Almaniya Fedarativ Respublikasina qar i i~inin 89-cu
bandindo Mahkoma torafindon bela izah olunur:

"Konvensiyann manasi qarqivasinda har hansi hiiququn midiki hiiquq hesab
edilib-edilmamasi hamin hiiququn hiiquqi tbvsifi asasinda deyi, miivafiq
dbvlatin daxili qanunvericiliyinda davidigi maddi mazmunu va dogurdugu
naticalar asasinda miayyan edilmdlidir."

Bu iiq §ortin hor birini 6dadikdo homin miibahiso "miilki hiiquq va

vozifolari" Aks etdiran miibahiso kimi qobul edilir.

III. Vatanda lararasi miinasibatlardaki miibahisalar
Mahkoma ilk avvollor yalniz fiziki §oxslor arasindaki qariliqli

miinasibotlardo onlarnn hiiquq va vozifolarinin bitiin hallarda miilki hiiquq
va vazifa olduguna qarar vermi~di.18 Bu miinasibatlar miiqavila hilququ,19

13 Yeno orada, para. 95.
14 Yeno orada.
15 H. Fransaya qar~l, Qorar, AHM, para. 47 (1989.
16 Yuxanda istinad 11.
17 Statute of the Concil of Europe, art. 1 (1949).
18 Nula Moul vo Katarina Harbi, insan Hiiquqlan haqqinda Avropa Konvensiyasinin 6-ci maddosinin
totbiqino dair molunat kitabqasi, No. 3, 14 (2016).
19 Yuxanda istinad 8.
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kommersiya hiiququ2°, delikt hiiququ,21 aila hiiququ, 22 amok hiiququ23 va

mfilkiyyat hiiququ24 xarakterina sahib olmali idi.
Yuxarida sadalanan har bir hiiquq sahasinda millki hiiquqi xarakter

olduguna g6ra onlar Konvensiyanin 6-ci maddasinin tarkib hissasinin ahata
dairasina diir.

Bu da onu asas gatirir ki, yerli qanunvericilikda tasdiqini tapmi
hiiquqlarin "milki hiiquq va vazifalar" anlayi§i kimi Mahkama tarafindan

qabul edilmasi iiqiin yerli qanunvericilikdaki hamin anlayi~1ar Mahkamanin
irali sirdiiyi! avtonom yana~maya uygun olmalidir.

I~in xarakteri do ahamiyyatli rol oynaylr. Ringeyzen Avstriyaya qar~i
i~inin 16-ci bandinda Mahkama bu dir bildirir:

Buna gbra da har hansi masalanin neca (milki, kommersiya, inzibati hiiquq
va s. asasinda) tanzimlanmali oldugunu miyyan edan qanunvericiliyin va
masalani hal etmak salahiyyatina malik olan orqann (ilmumi mahkama,
inzibati orqan va s.) xarakteri az ahamiyyat daiyir. "

IV. D6vlat va vatanda§ arasindaki miibahisalar na zaman 6-cl
maddanin ahata dairasina dii iir?

Bu hissada yuxarida sadalanan §artlar nilmunalarla daha detalli akilda

nazardan keqirilacakdir.
6-ci maddanin ahata dairasina dilon i~larin predmetina nazar yetirdikda

bazi asas g6tirilan §artlar diqqati qakir. agar hamin predmet millkiyyatla

bagli olsa (va ya millkiyyat hilququ ila birba~a alaqalidirsa), kommersiya
maqsadi ila mangul olmaq hilququna §amil olunursa, sosial sigorta va
miiavinat va pulla alaqalidirsa (kompensasiya, §axsa dayan ziyan), ailada
d6vlatla alaqalali masalalara toxunursa (u~agan d6vlat himayasina

verilmasi25) va digar hallarda d6vlatla vatanda§ arasinda olan miinasibat
xarakterca fardi §axslar arasindaki miibahisalarla ox~ar olur. Yani burada
xilsusi hilquq sisteminin alamatlari fimumi hilquq sisteminin alamatlarina

nisbatan fistilnifik ta~kil etmali,26 iddia talablari an azi maddi xaraktera sahib
olmali va maddi hilquqlarin pozuntusu ila alaqalandirilmalidir.

Dbvlatla axs arasinda yaranan mibahisalar naticasinda vatanda~ln maddi hiiquq
va vazifalari yaranirsa:

Maddi hiiquq va vazifalar pulla bagli olan, naticasinda maddiyyat oldugu
ijqin miilki hiiququn aspektina dijir. Burada iki §art 6z aksini tapir. ilk
6nca, baxilir ki, hiiquq maddi hiiquq va vazifadir, ya yox, agar deyilsa, ikinci

2' Edifikasyones Marc Qalyeqo ispaniyaya qar~l, Qorar, AlHM, para. 30-37 (1998).
21 Golder Birlomi$ Kralllga qar~l, Qorar, AINHM, para. 40 (1971).
22 Rasmussen Danimarkaya qarx1, Qorar, AINHM, para. 31-32 (1984).
23 Buchholz Almaniya Federativ Respublikasina qar$l, Qorar, AlHM, para. 45-52, (1981).
24 Pretto vo ba~qalan haliyaya qar~l, Qorar, AIHMV, para. 9, 19 (1983).
25 Olsson isveqo qar~l, Qorar, AINHM, para. 88 (1988).
26 Yuxanda istinad 6, 380-38 1.
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n6vbodo d6vltin qorari maddi hilquq vo voziflara yol aqir, ya yox. 27 Bu

hiiququ ba~a di4a bilmok ijqin vergi misalina iz tuturuq. aslindo

Mahkomonin §orhino g6ro, verginin toyin olunmasinda onun nisbati vo
vergi miikallfiyyoti 6-ci maddonin ahato dairosino diimiir. ;iinki verginin

toyin olmasi, miqdarinin miioyyon edilmosi d6vlotin funksiyalarini yerino

yetirmosi ijqin asasdir. Milli qanunvericilikdaki qanuni asaslar Mahkoma

torafindon miibahiso olunmasa da, qanunun sahv totbiqi noticasindo

yaranmi miibahisolor 6-ci maddonin ohatb dairosino dii cokdir. Burada

publik hiiquqi xarakter xiisusi hiiquqi xarakterdan daha iistiindir. Lakin
verginin yanli hesablanmasi kimi mosololor 6-ci maddonin xarakterino

dii§iir. (iinki burada notica votanda§ maddi hiiququ vo vozifolor iiqiin

holledicidir. Mosolon, §oxs verginin yanli hesablanmasina g6ro olavo

miqdarla yiiklonib. Bu hallarda votanda~in iizorino qoyulmu§ bazi

6hdoliklarin g6tiiriilmosi tolab olunur.

Bununla yana~i ictimai hilquq sahosino daxil olan digor miibahisolordo bu

maddonin ohatb dairosindadir. Mosolon, 6zol klinikanin i§lodilmosi,21 tikinti

icazosi,29 peso foaliyyotini hoyata keqirmok §ortlari ilo bagll inzibati icazo,3 °

lisenziya,31 pe~o xostoliyi vo ya qozasina g6ro tozminat 6donilmsi3 2 vo

digarlari.

Lisenziya mflbahisalari: Lisenziyanin verilmosi, onun dayandirilmasi vo ya

logvinin §ortlari d6vlotin funksiyasinin yerino yetirmosi ijqin vacib olsa da,

sahibkarliq hilququna toxunduguna g6ro lisenziyanin verilmosi barodo
mahkama miibahisasi zamani ba§ vera bilocok pozuntular notica etibarilo

§oxsin maddi hiiquq vo vozifolarina aid olunur. Onun lisenziyadan ala

bilocayi golirin qarisini alir. Bu sobabdon 6-ci maddonin ohatb dairosino

dijir.

Maraqli bir moqam odur ki, lisenziyanin verilmosi ilo onun

dayandirilmasi vo xitam verilmosi arasinda forq vardir. Lisenziya

dayandirildiqda vo ya ona xitam verildikdo miiassisonin maddi qazancinin

qarisi alinir.33 Yoni homin §oxsin lisenziyani istifado edib qazanc oldo

edocayi ilo bagll "legitim g6zlontisi" m6vcuddur. Lakin lisenziya
verilmodikdo burada aslindo heq bir maddi qazancin qarisi alinmir. ;iinki

lisenziya verildikdon sonra homin miiassisonin i~loyib qazanc oldo edocayi
miibahisolidir.

27 Yeno orada, 383.
28 Yuxanda istinad 11, para. 94-95.
29 Sporrong vo L6nnroth isveqe qar~l, Qorar, AiIM, para. 79 (1982).

30 Benthem Hollandiyaya qar~l, Qorar, AiIM, para. 36 (1986).
31 Iastridis Yunanistana qar$l, Qorar, AHM, para. 67 (1999).
32 Chaudet Fransaya qar~l, Qorar, AHM, para. 30 (2009).
" Yuxanda istinad 31.
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D6vlot rosmilori torofindon yol verdiliyi iddia edilon pis roftara g6ro
tozminatin tolob edilmosi3 4 maddi xarakterino g6ro 6-ci maddonin ahato
dairosino diijiir. Mosolon, X Fransaya qar~i i~do Mohkomo bildirir:

"Baxmayaraq ki, masalanin detallari Fransada ilmumi hiiquqa aiddir,

dbvlatin yol verdiyi pozuntunun naticalari maddi hiiquq va vazifalari ahata

edir, yanifiziki zarara gbra verilacak maddi kompensiyaya aiddir."

Bu kimi kompensasiyalarln 6donilmosi, homqinin qanunsuz tutulma,
miiqavilonin pozulmasi, mohkomo prosesinin sobobsiz gecikdirilmosi, polis
torofindon pis roftara g6ro verilocok kompensiya hallarlna da aiddir.35

D6vlat qulluguna qabul, d6vlat qullugunda iralilama, d6vlat qullugunda
tanbeh masalalari halo do 6-ci maddanin ahata dairasina daxil deyil.36 Habela
immiqrasiya va vatanda~liq masalalari, pulla 61yilmayan va ya vatanda~i
birba~a inzibati aktin tasiri ila amlak itkisina maruz qoymayan inzibati
hilquq milbahisalari do 6-ci maddanin ahata dairasina diimir. 37

Miilkiyyata aid olan §axs va d6vlat arasindaki biitiln milbahisalar 6-ci
maddanin ahata dairasina dijir. (iinki millkiyyatin maddi dayari vardir.
Bundan alava maddi hilquq va vazifalar naticasina galdiyi iiqiin cinayat
prosesindaki milki iddialar da38 6-ci maddanin ahata dairasina dijir.

Konvensiyanin 6-ci maddasinin ahata dairasinin geni§ oldugunu siibut
edan aspektlardan biri isa buraya sosial miiavinat va sosial miidafia
hiiquqlarinin da aid olmasidir. ilk dafa Feldbrugge Niderlanda qar~i va
Deumeland Almaniyaya qar~i i~larinda Mahkama xiisusi hilquq aspektinin
iimumi hiiquq aspektindan daha geni§ oldugu qararlna galmi~dir. Har bir
vatanda~ln maddi cahatdan barabar olmasinl hadaflayan Mahkama 6-ci
maddanin ahata dairasini bu ciir geni~landirarak bu hiiquqlarln ham
iqtisadi, ham do maddi xarakteristikaya uygun oldugunu bildirmi§dir.
Masalan, social sigorta miiavinatlari,3 9 macburi sosial sigorta 6damalari,41

peso xastaliyi ila bagll mahkama proseslari 41 va s. kimi miinasibatlar bu
qabildandir.

V. Daha da geni1landirma?
Bela hesab ediram ki, §artlardan biri kimi g6starilan Avropa Konsensusu

aslinda istifada edilacak anlayiin galacak taleyini hall edir. agar fizv

34 Aksoy Tfirkiyoyo qar~l, Qorar, AIHM, para. 92 (1986).
35 Yuxarida istinad 6, 385.
36 F. Mehdiyev, Nozoriyyo vo Tocrtibodo Insan Hiiquqlari, 135 (2013).

37 Pellegrin Fransaya qar~l, Qorar, AHM, para. 53-56 (2000).
38 Bax, Perez Fransaya qar~l, BOyiik Palata Qorari, AiIM, para. 70 vo 71 (2004); Sigalas Yunanistana
qar~l, Qorar, AiHM, para. 29 (2005); Gorou Yunanistana qar$l, BOytik Palata Qorari, AiHM, para. 24
(2009).
'9 Salesi italiyaya qar~i Qorar, AiIM, para. 19 (1993).
41 Schouten vo Meldrum Niderlanda qar~i Qorar, AIHM, para 48 (1994).
41 Eternit Fransaya qar$l, Palata Qoran, AINM, para. 32 (2012).
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d6vltlrin konsensusu olduqda digar hilquqlar da artiq Konvensiyanin 6-ci
maddosinin ahato dairosina diia bilar. Umumilikdo, Mahkoma
geni~lndirici tafsirdan istifado edarok hor zaman hilquq va azadliqlarin
qorqivasina daha qox hilquqlar alava etmi~dir. Zaman keqdikca va yeni-yeni
hiiquqlar ortaya qixdiqca onlarln da bu maddanin ahato dairosina diimo
ehtimali 6namli rol oynaylr. Cdalatli mahkamaya ara~dirmasina nail
olmadan Konvensiyadaki hiiquqlar miidafia oluna bilmoz. Mahz bu
sobabdon yuxarida sadalanan maddanin dairosina diian mosololarla yana~l,
Konvensiyada 6z oksini tapmi hilquqlarla bagll miibahisolor do adalatli
mahkoma ara~dirmasi hilququnu tomin etmak iiqiin miilki hiiquq va
vozifolor adlanlr. Nozora almaq lazimdir ki, yeni protokollar alava olunur.
alava olunacaq yeni protokollar da 6-ci maddanin ahato dairosina
diimolidir. Umumilikdo, adalatli mahkoma hiiququ §orti hiiquqdur: ham
miitlaq, ham do nisbi rol oynayir. Konvensiyanin 6-ci maddosinin
institutsiona42 tominatlarl mitlaq oldugu halda, prosedura43 tominatlar
nisbidir. Bu sobabdon mitlaq tominatlar hor bir hiiququn mahkoma
torafindon aydinla§dirildigi halda tomin olunmalidir. Konvensiya aslindo
qox limitli xarakter daiyir, bela ki, yalniz protokollar alava olunmaqla
§oxsloro yeni hiquqlar verila bilar. Bu da o demakdir ki, artiq d6vlotlor hor
hansisa insan hilquqlarini qorumaq istamirso, yeni protokolu ratifikasiya
etmomakla bundan boyun qaqira bilarlar. Lakin 6-ci maddanin ahato
dairosinin geni~londirilmosi an azindan institutsional tominatlarln adalatli
mahkoma ara~dirilmasi zamanl verilon protokollari ratifikasiya etmakdon
boyun qaqiran d6vlotlorin insan hiiquqlarini mohdudla~dirmasinin qar§isini
ala bilar.

Bu sobabdon bela hesab edirom ki, 6-ci maddanin ahato dairosi
moqsodloro uygun daha da geni~londirilmolidir.

Natica
Konvensiyanin 6-ci maddosindo qeyd olunan "millki hilquq va vozifolor"

elo bir anlayidir ki, arizoqiya nemotlar qazandirir, ona hiiquqlar verir
(maddi imkanlari alda etmak maqsadila) va ya arizaqinin ilzrina alava
6hdoliklor qoyur. Bu anlayi digarlarindon forqli olaraq daha geni§ ahato
dairosina malikdir. Buna sabob hor bir pozuntunun daxili instansiyalardan
keqarak Mahkamaya g6ndarilmasidir. Dogrudur, adalatli mahkama hiiququ
hal-hazirda biitiin mosololari ahato etmir. Lakin 6-ci maddanin asas
§ortlarindon biri olan "millki hilquq va vozifolor" anlayii klassik hilquq
interpretasiyasindan konardadir, daimi inki§af edir va ahato dairosi qox
geni~dir. inzibati hilquqda d6vlotlo §oxs arasinda olan miibahisolor

42 Burada, qanun osasinda yaradlmi, miistoqil vo qorozsiz.
4' Burada, aglabatan miiddot, aqlq, odalotli, okimoli, qatimli, qanunsuz siibut osasinda oldo
olumnayan, toroflorin boraborliyi tomin olunmu$, osaslandirilmi$ qorarla biton.
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noticasindo votanda~in yaranan maddi hiiquq vo voziflari vo onun
kommersiya foaliyyotina tosir edon inzibati orqanin harokatlari, hatta
cinayot ittihamlarinda miliki iddialar, h6kumatin yolverdiyi hiiquq
pozuntulari noticasindo dayon zoror, sosial miiavinot vo sosial miidafia
haqlari da anlayi§in tosir dairosino dijir. Bir qox mosolni maddi dayor,
xilsusi hilquq xarakterinin daha ilstiin olmasi ilo bu anlayi§in torkibino

salmaq olur. Mahz bu sobabdon Konvensiyanin 6-ci maddosi inki~af edir vo
daimi 6ziinii geni~lndirir.
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Nihad Hiiseynov*

QUSURLU MOHSULLARA GORO TOQSiRSiZ

MOSULiYYOT: AVROPA HUQUQU Va AZORBAYCAN

QANUNVERiCiLiYiNiN MUQAYiSOLi TOHLiLI

Annotasiya
lstehsalplarm 6z qfisurlu mahsullarma g6ra masuliyyati har bir blkanin istehlakilarm
qorunmasi siyasatinda asas rol oynayzr. 1985-ci ilda qabul olunan Mahsula g6ra Masuliyyat
Direktivi bu sahada Ai qanunvericiliyinin yekcins mfiddaalarnmi miiayyan edir Va

Avropanin mahsula g6ra masuliyyat hiiququnun bzayini tadkil edan sart (taqsirsiz)
masuliyyat prinsipini tacassiim etdirir. Digar bir sira qeyri -Al blkdalri kimi Azarbaycan
Respublikasi Ai-nin mahsula g6ra masuliyyat qanunvericiliyinin asas prinsiplarini
man imsami va bu cihr masuliyyat n6viinh 6z Miflki Macdlasina birladdirmi~dir. Hazirki
maqala Ai va Azarbaycan qanunvericiliyinin mahsula g6ra masuliyyatla bagh miiqayisdli
tahlilini aparzr, Azarbaycanm mahsula g6ra masuliyyat hiiququndaki atlmazhqlar va
boluqlarz ortaya pxarir va Azarbaycan qanunvericiliyinda dayi~ikliklar fiti~n bir sira
takliflar irdli sfirfir. Maqalada, haminin mahsula g6ra masuliyyat hfiququnun ham Al-da,
ham da Azarbaycanda tarixi inkiafi va sart masuliyyat mafhumu mizakira olunur.

Abstract
Liability of producers for their defective products plays a major role in every country's
consumer protection policy. The Product Liability Directive which was adopted in 1985 lays
down the uniform provisions of the EU legislation in this regard and embodies the strict
(no-fault) liability principle which is at the core of European product liability law. Like many
other non-EU countries, the Republic of Azerbaijan has adopted the underlying principles

of EU product liability legislation and incorporated that kind of liability to its Civil Code.
Present article carries out comparative analysis of EU and Azerbaijani legislations

regarding the product liability, reveals shortcomings and loopholes in the Azerbaijani
product liability law and puts forward several proposals for amendments in the Azerbaijani
legislation. The historical development of product liability law both in EU and Azerbaijan

and the concept of strict liability are also discussed in the article.
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Giri§Tsovvijr edin ki, magazaya daxil olaraq §iio qabda qazli iqki alirsiniz.

Homin §iio qabin qapagini aqarkon §iio partlayir vo siz bodon
xosaroti alirsiniz. Bu zaman sizo doyon zororo g6ro kim mosuliyyot

daiyir? Siz saticiya qar~i iddia qaldirmalisiniz, yoxsa mohsulun istehsalisina
qar§i? Siz istehsalinin toqsirini siibut etmoyo borclusunuzmu?

Bu suallar bizi bu moqalo boyunca haqqinda geni§ olaraq bohs edocoyimiz,
ingilis dilli odobiyyatda product liability adlanan qiisurlu mohsullara g6ro
mosuliyyot (bundan sonra "mohsula g6ro mosuliyyot") hiiququna
y6nlondirir.

Mohsula g6ro mosuliyyot Avropa hiiququnda "Uzv D6vlotlorin
keyfiyyotsiz mohsullara g6ro mosuliyyotlo bagll qanunlarinin, qaydalarinin
vo inzibati milddoalarinin yaxinla~dirilmasi haqqinda" Direktiv 1 (bundan
sonra "Direktiv") ilo tonzimlonir.

Bu sonod qiisurlu mohsullarin istehlakqilara vurdugu zororo g6ro
mosuliyyotlo bagll yekcins Avropa hilququnu formala~dirir vo 6ziindo
toqsirsiz vo ya sort mosuliyyot prinsipini ehtiva edir. Qeyd etmok lazimdir ki,

1 Council Directive 85/374/EEC on the approximation of the laws, regulations and administrative provisions

of the Member States concerning liability for defective products, Official Journal L210 (1985).
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odobiyyatda toqsirsiz mosuliyyot (no-fault liability) vo sort mosuliyyot (strict
liability) prinsiplari sinonim olaraq iladilir va eyni mafhumu ifada edir.2

Mohsula g6ro sort mosuliyyot prinsipi Azorbaycan qanunvericiliyino
Avropa hilququ tomal alinaraq Azorbaycan Respublikasinin Millki

Mocallosinin (bundan sonra "MM") 9-cu b6lmosino (millki hilquq
pozuntularindan (deliktlardan) amala galan 6hdaliklar) 61-ci fasil olaraq,
"malin, i~in vo ya xidmotin qiisurlari noticasindo dayon zororin ovozinin

6danilmasi" adi altinda daxil edilmi§dir.
Bu maqalanin maqsadi do bu sahada Azarbaycan qanunvericiliyinin

asaslandigi Avropa modeli ila onun miiqayisali tahlilini aparmaq,
Azorbaycan qanunvericiliyindaki bo~luqlari vo qati§mazliqlari a§kar etmok vo
bununla bagli qanunvericiliyin takmilla~dirilmasi iitiin takliflar irali
siirmakdir.

Hamqinin oxucunun diqqatina qatdirmaq istardik ki, bu maqalada mahsula
g6ra masuliyyatla bag l Avropa hilququ ila Azarbaycan qanunvericiliyinin

biitiin elementlorinin miiqayisoli tahlilini aparmaq demok olar miimkiinsiiz
oldugundan, yalniz an 6namli hesab etdiyimiz va Azarbaycan qanunvericiliyi
daxilinda takmilla~dirilmasi zaruri olan masalalara toxunulmu~dur. Lakin
quisur anlayili, suibutetmo yiki vo iddia muiddotlori kimi 6nomli elementlorin
miiqayisoli tohlili bu moqalodo ohato olunmamildir. Umid edirik ki, bu
moqalo golocokdo bu m6vzu otrafindaki ara§dirmalari stimulla§diracaq vo
moqalodoki qeyd etdiyimiz qati§mazliqlar da n6vboti ara~dirmalar zamani
miixtolif miiolliflor torofindon aradan qaldirilacaqdir.

Beloliklo, ara~dirmamizin noticosi olaraq iroli sirdiiyimiuz iddialar

a~agidakilardir:
1. MM-nin 1128.1-ci maddosindo mohsulun "mal, i§ vo xidmot"

kateqoriyalarina ayrilmasi logv olunmah, onlarin ovozino yekcins "mohsul"
anlayi§indan istifado olunmalidir;

2. Saticinin/icraginin istehsalqi ilo eyni osaslarla olan mosuliyyoti
aradan qaldirilmalidir;

3. MM-yo malin, i§in vo ya xidmotin qilsurlari noticosindo doyon
zororin ovozinin 6donilmosi kontekstindo vurulan zororlorin ovozinin
6donilmosi mexanizmino dair normalar olavo olunmalidir;

4. MM-nin 1131-ci maddosindo nozordo tutulan malin, i§in vo ya
xidmotin qisurlari noticasindo vurulmu§ zoror itqiyn mosuliyyotdon azad
edilmo osaslari Avropa hilququna uygunla§dirilmalidir.

2 Biz moqalonin adim miioyyon edorkon ilk baxidan oxucuya daha aydin olsun deyo "toqsirsiz

mosuliyyot" anlayi indan istifado etmoyo iistuinluik verdik. Lakin xarici odobiyyatda "sort mosuliyyot"
anlayi indan daha qox istifado edildiyino g6ro biz do moqalonin davaminda "sort mosuliyyot" anlayi im
ilotmoyo qorar verdik.
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I. Mahsula g6ra masuliyyat hiiququ nadir?
Hiiququn bir qox digor sahosi kimi mohsula g6ro mosuliyyot hiiququnun

da ahato dairosi olduqca geni~dir vo onun miioyyon edilmosi asan deyil. Ham
AB*-da, ham do Almaniyada mohsula g6ro mosuliyyot bozon geni§ monada
istifado olunur vo ham delikto, ham do miiqaviloyo osaslanan iddialarl ahato
edir. Bozon iso o, dar monada istifado olunur vo yalniz delikto osaslanan
iddialari ahato edir. I Bu sahodoki an 6nomli mifolliflordon biri olan Jane
Stapleton qeyd edir ki, mohsula g6ro mosuliyyot an geni§ monasinda
hiiququn mohsullarin tochizi ilo olaqosi olanlarin ilzorino bu mohsullarin
voziyyotino g6ro doyon zororlor iiiin qoydugu mosuliyyoti bildirir.4

1960 vo 1970-ci illordo formala~an amerikan niimunosini izloyorok bir qox
61kolor bu sahodo 6z qanunlarl il bagll islahatlar aparmi vo mosuliyyotin
daha sort standartlarinl qobul etmi~dir.5

Mohsula g6ro mosuliyyot hilququnun yaxin zamanlarda diinya boyunca
yayilmasi 6zilnii xiisusi qanunvericilikdo ifado edib vo bela qanunvericilik,
osason, 3 formada olur:

1. Mohsula g6ro mosuliyyoti miioyyon edon spesifik vo sorbost aktin
qobul olunmasi;

2. Mohsula g6ro mosuliyyot qaydalarlnin milki mocollolorin delikt
fosillorino birlo~dirilmosi;

3. Mohsula g6ro mosuliyyot qaydalarlnin istehlakqilarin hiiquqlarinin
qorunmasi haqqinda daha ohatoli qanunlarin torkib hissosi olaraq qobul
olunmasi.6

Mosolon, Almaniya Federativ Respublikasinda 1-ci hal, Azorbaycan
Respublikasinda 2-ci hal, Birlo~mi§ Kralliqda iso 3-ci hal izlonilmi~dir.

adobiyyatda mohsula g6ro mosuliyyotin 3 faydali tosiri kimi a~agidakilar
qeyd olunur:

1. Firmalarl mohsul tohliikosizliyini inki~af etdirmoyo toviq edir;
2. Mohsullarin qiymotlorinin onlarin risklorini ks etdirmosino sobob

olur;
3. Zorarqokon istehlakqilari kompensasiya ila tomin edir.7

' Hartwin Bungert, Compensating Harm to the Defective Product Itself A Comparative Analysis of
American and German Products Liability Law, 66 Tulane Law Review 1179, 1184 (1991-1992).
4 Jane Stapleton, Product Liability, 9 (1994).
' Mathias Reimann, Liability for Defective Products at the Beginning of the Twenty-First Century:
Emergence of a Worldwide Standard, 51 American Journal of Comparative Law 751, 751 (2003).
' Yeno orada, 758.
7 A. Mitch Polinsky & Steven Shavell, The Uneasy Case for Product Liability, Discussion Paper No.
647, Harvard Law School, 2 (2009).
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II. Avropa va Azarbaycan hiiququnda mahsula g6ra
masuliyyat

A. Avropa hfiququnda mahsula g6ra masuliyyat hfiququ
Direktivdan avvol Avropa 61kolarinin heq birinin mahsula g6ro

mosuliyyotlo bag l spesifik qanunvericiliyi yox idi. 8 Buna baxmayaraq, hor bir
Uzv D6vlotin mahkamolari 6z miiki mocallolarindaki bazi miiddoalari totbiq
edorok bir-birindon forqlonon, fordi istehlakqiya zoror vura bilon mallarin
dizaynl, istehsali vo yayilmasi hallarinda totbiq olunan milli rejimlor inca
etmi~dilor.9

Mosolon, Alman Miiki Mocallosino (Biirgerliches Gesetzbuch) (bundan
sonra "BGB") g6ro, delikt miiddoalarina asason iddia qaldiran §oxs iddiasinin
asaslandigi biitiln faktlari, yoni hiiquqlarinin vo ya maraqlarlnin pozulmasini,
cavabdehin ehtiyatsizligini vo s. siibut etmolidir. 10 Bu qorqivado Alman
Federal Ali Mahkomosi (Bundesgerichtshof) alman delikt hiiququna qaygi
6hdoliyini (duty of care) daxil etmi~dir. Bundan olavo, alman mahkamolari vo
hiiquq alimlori istehsal qiisurlarini (Herstellungsfehler), dizayn qiisurlarini
(Konstruktionsfehler) vo xabordarliq etmom vo ya tolimat qiisurlarini
(Instruktionsfehler) bir-birindon forqlandiron sistem formala~dirm§dir.11

1987-ci ildan avval Birla~mi§ Kralligin da qiisurlu mahsullarin sabab
oldugu itkiya g6ra sort masuliyyat sistemi yox idi. 12 Burada mahsula g6ra
masuliyyat miiqavila hilququ ila mahdud idi, harada ki, cavabdehi (istehsalqi,
tachizatqi, satici va s.) va iddiaqini (istehlakqi) baglayan miiqavila miinasibati
var idi. Miiqavila miinasibati olmadiqda isa "privity of contract" doktrinasina
asasan mahsula g6ra masuliyyat miiqavila hilququnun ahata dairasindan
qixirdi va qaygi 6hdaliyi vasitasila delikt masuliyyatinin sahasina daxil
olurdu.13 Belalikla, 1987-ci ildan avval Birla~mi§ Kralliqda qiisurlu mallarin
sabab oldugu zarara g6ra masuliyyat delikt va miiqavila hilququ asasinda
nazardan keqirilmali idi.14

Avropa Komissiyasi 1976-ci ilda Direktivin qabul edilmasi iqin taklifini
irali siirarkan onu bela asaslandirirdi ki, mahsula g6ra masuliyyatla bag l Uzv
D6vlatlarin qanunlarindaki farqlar birba~a olaraq miixtalif yollarla fimumi
bazarin tasisatina va ilomasina tasir g6starir va buna g6ra do aradan

' Barbara Pasa & Gian Antonio Benacchio, The Harmonization of Civil and Commercial Law in
Europe, 101 (2005).
9 Yeno orada.
10 Yeno orada, 110.
1 Yeno orada.
12 Patricia W. Devlin, Disharmony in the European Community's Product Liability Law; Is the
United Kingdom Off-key, 4 Temple International & Comparative Law Journal 133, 141 (1990).
13 Yuxanda istinad 8, 110.
14 Aubrey L. Diamond, New Trends in Product Liability Legislation in the United Kingdom: The
Consumer Protection Act, 16 Journal of Legislation 15, 15 (1989).
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qaldirilmalidir.15 Ox~ar fikir Direktivin preambulasinda da 6z Dksini tapir.

Bela ki, preambulada qeyd olunur ki, Uzv D6vlotlorin qanunvericiliklarindaki

forqliliklor roqaboti tahrif edD vD daxili bazarda mallarin horokotin tosir

g6storo bilor. 6

Eyni zamanda, Avropa Sdalot Mahkomasi (bundan sonra "ASM") do bir

neqo qorarinda qeyd etmi§dir ki, qisurlu mahsullarin sobob oldugu zororo

nazaran istehsalqlarin mtilki masuliyyatinin uygunla~diralrna sistemini

yaratmaqda Direktivin moqsodi tacirlor arasinda tahrif olunmami roqaboti
tomin etmok, mallarin azad harokatini asanla~dirmaq vD istehlakglarin

qorunmasi soviyyasind olan forqliliklari 6nlomokdir. 17 Direktiv, homqinin

mriasir texnoloji istehsalin tobiatindD olan risklrin zororyokon §Dxslr vD

istehsallar arasinda Ddalotli b61tijdirtilmasini tomin etmayD qala§ir.18

Direktivin 21-ci maddosin asason, Avropa Komissiyasi Direktivin totbiqi

ilb bagli hor 5 ildon bir *uraya hesabat toqdim edir.1 9 indiy qodor 1995, 2001,
2006, 2011 vo 2018-ci illordD olmaqla, Komissiya torofindon Direktivin totbiqi

ilo bagli 5 hesabat (bundan sonra mrivafiq olaraq "I, II, III, IV, V hesabat")
qobul olunmu~dur. Bundan lavD, Direktivin totbiqi ilb bagli bir neqo digor

sonodlor do qobul olunmu~dur ki, moqalonin n6vboti fosillorind onlar da

ayrica mizakirD olunacaqdir.

Komissiyanin II hesabatinda qeyd olunur ki, Direktiv a~agidaki asas

elementlri 6ztind ehtiva edir:

1. istehsalinin toqsirsiz masuliyyoti;
2. Zorarokonin zororo, qtisura vo onlar arasindaki sobabli laqoyo

nozoron sibutetmo ytikti;
3. Zororin kompensasiyasi thin maddi qarantiya tomin etmok

moqsodi ilo istehsal zoncirindaki btittin operatorlarin birlikdo vo ayriliqda
masuliyyotlori;

4. Direktivd a~kar §okildo bildirilon mrioyyon faktlarin
m6vcudlugunu stibut etdiyindo istehsalqlnin masuliyyotdon azad olmasi;

5. Yekcins son tarixlor sayosindo masuliyyotin mriddotlo
mohdudla~dirilmasi;

15 Commission of the European Communities, Proposal for a Council Directive Relating to the

Approximation of the Laws, Regulations and Administrative Provisions of the Member States
Concerning Liability for Defective Products, COM(76)372, 13 (1976).
16 Yuxanda istinad 1, 29.
17 Commission of the European Communities v French Republic, C-52/00, EU:C:2002:252,
Judgment, 17, (25 April 2002) (French Republic); Commission of the European Communities v
Hellenic Republic, C-154/00, EU:C:2002:254, Judgment, 13, (25 April 2002) (Hellenic Republic);
Marfa Victoria Gonz6lez Sdnchez v Medicina Asturiana SA, C-183/00, EU:C:2002:255, Judgment,
26, (15 April 2002) (Medicina Asturiana SA).

18 N. W and Others v Sanofi Pasteur MSD SNC and Others, C-621/15, EU:C:2017:484, Judgment,
32, (21 June 2017).

19 Yuxanda istinad 1, mad. 21.
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6. Zorarqokono qar~i masuliyyoti mohdudla~diran va ya istisna edon
milddoalarin qanunsuzlugu.21

Eyni zamanda, hesabatda qeyd olunur ki, Direktiv 2 saboba g6ro qiisurlu
mahsullara qar~i miidafio saviyyosini artirmaga k6mak edir:

1. 0, istehsalilari tahlikosiz mahsul istehsal etmak iiqiin allarindon
golnin an yaxisin etmaya to~viq edir;

2. 0, zorarqokon §oxso istehsalidan kompensasiya ldo etmaya imkan
verir.2

1

B. Azarbaycan hiiququnda mahsula g6ro masuliyyat
Hazirda qivvodo olan MM, 61-ci fasildo maim, i~in va ya xidmatin

qilsurlarl noticasindo dayon zorarin 6donilmosi adi altinda bu dir delikt
n6viinii miiayyon etmi~dir. K6hna 1964-ci il MM iso bela bir delikt n6viinii
tanimirdi. 22

Miivafiq fasil 6zindo 5 maddo ehtiva edir va maim, i~in va ya xidmatin
qilsurlari noticasindo dayon zorarin 6donilmosi asaslari, zorar ilyin
masuliyyot da~iyan §oxslr, zorarin ovozinin 6donilmosi milddatlari,
masuliyyotdon azad edilma asaslari va siibutetmo yiikii haqqlnda miiddoalari
ahato edir.

Keyfiyyotsiz mal vermak, mal haqqlnda yanll§ va yarimqiq informasiya
vermak noticasindo zorar vurmaq fakti homin 6hdoliyin amolo galma va
yaranma asasinl tokil edir.23 Nozordo tutulan delikt 6hdoliyinin an ba§lica
xiisusiyyoti ondan ibarotdir ki, bu 6hdolik zorar vuranin dayon zorarin
ovozini zorarqokonin onunla miiqavila minasibotlarindo olub-olmamasindan
asilh olmayaraq 6domak vozifosini nozordo tutur.24

III. Sort masuliyyt konsepsiyasi va paralel
masuliyyt rejimlari

A. Sort masuliyyat konsepsiyasi
Direktivl birlikdo ortaya qlxan Avropa modelinin tam olaraq dark

edilmosi ijqin sort masuliyyot konsepsiyasinin va onun digar miiqavila va
miqaviladankonar 6hdolik sistemlari iqorisindo tutdugu yer anla~ilmalidlr.

Toqsir delikt masuliyyotinin zoruri subyektiv §ortidir. Toqsirin qosd va
ehtiyatsizliq formalarl forqlandirilir. Miliki hilquqda toqsirin qosd formasi
odur ki, §oxsin amolindon onun §iiurlu surotdo delikt t6ratmaya meyl etmosi

21 Commission of the European Communities, Report from the Commission on the Application of

Directive 85/374 on Liability for Defective Products, COM(2000) 893 final, 5 (January 2001).
21 Yeno orada, 9.
22 Sabir Allahverdiyev, Azorbaycan Respublikasinin Milki Hiiquq Kursu, 979 (3-cii cild, 2018).
23 Yeno orada, 980.
24 Yeno orada.
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miiyyan olunur. Ehtiyatsizliq formasinda §oxs §iiurlu surotdo delikto dogru
meyl g6starmir.25

ananovi delikt hilququ haqqinda adabiyyatlara nozor salarkan yuxaridaki
abzasa ox~ar fikirlara rast golinir. Hoqiqoton do MM-nin 1096.1 va ya BGB-nin
823(1)-ci maddlarindo delikt masuliyyotinin amala galmosi iiqiin toqsir
zoruri §ort olaraq qeyd olunmu~dur. Lakin Direktivin preambulasinda qeyd
olunur ki, miasir texnoloji istehsalin tabiatindo olan risklarin adalatli
b61hiidiirilrmasi probleminin adekvat olaraq hall olunmasinin tak vasitasi
istehsalinin toqsirsiz masuliyyotidir.2

Oz moqsodlrina qatmaq ilyin Direktiv sort masuliyyot prinsipini
miiayyon edir.27 Sort masuliyyot o monaya golir ki, hadisaya sabob olan §oxs
zorarin lazimi qaygi noticasindo qarisinin alma bilinmayacayina
baxmayaraq, zorarqokonin zorarina g6ro masuliyyot da~lylr.28 Yoni toqsirsiz
delikt masuliyyoti zamani zorar vuranin toqsirinin olub-olmamasi heq bir
ahomiyyot kosb etmir. Mosoln, Direktivin 4-ci maddosina asason,
zorarqkon sadoca zorari, qiisuru va onlarin arasindaki sobabli alaqoni sijbut

etmalidir. 29 Bu zaman ondan cavabdehin toqsirinin siibut edilmosi tolb
olunmur.

Azarbaycan dilli adabiyyatda mulki hiquq pozuntusunun mohdud torkibi
konsepsiyasina rast golinir. Milki hiiquq pozuntusunun mohdud torkibi
konsepsiyasinin torofdarlarlnln fikrinco, miliki hilquq pozuntusunun d6rd
elementindon3 ° birinin (mosoln, toqsir) m6vcud olmadigi hallarda da miliki
hilquq pozuntusu yaranir va zorar vuran milki-hiiquqi masuliyyot da~lylr.31

Delikt masuliyyotinin amala galmosinin mohdud §ortlari yalniz hilquqa zidd
omldon va sobabli alaqodon ibarotdir. Bu cir masuliyyot toqsir kimi §ortin
hiiquqi ahomiyyot kosb etmomosina g6ro toqsirsiz delikt masuliyyoti
adlanlr.3

2

B. Paralel masuliyyat rejimlari
Sort masuliyyot prinsipina aydinliq gatirdikdon sonra onun digar

masuliyyot rejimlarina, yoni miiqavila 6hdoliklarina va ya onanovi delikt
6hdoliyina nozoran hansi m6vqedo olmasini miiayyon etmak lazimdir.

Direktivin 13-ci maddosina asason, onun muiddoalarl Direktiv bildirildiyi
zaman m6vcud olan miqavila va ya qeyri-miqavila masuliyyoti hiququna
va ya xisusi masuliyyot sistemina asason, zorarqokon §oxsin sahib oldugu hor

25 Yeno orada, 919-920.
26 Yuxanda istinad 1, 29.
27 European Commission, Evaluation of the Directive 85/374/EEC concerning liability for defective

products), 3, ( June 2016).
28 Richard Posner, Economic Analysis of Law, 160 (1986).
29 Yuxanda istinad 1, mad. 4.
3 Burada 4 element kimi zoror, hiiquqa zidd horokot, sobobli olaqo vo zoror vuramn toqsiri nozordo
tutulur.
"1 Yuxanda istinad 22, 922.
32 Yeno orada, 922-923.
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hansi hiiquqlara tosir etmir.33 Bu, o demakdir ki, birincisi, Uzv D6vlotloro
fimumi masuliyyat qaydalarlnin (ham delikt, ham do miiqavila) tatbiqina
davam etmaya icazo verilir, ikincisi, 13-c6 maddo Uzv D6vltloro xiisusi sort
masuliyyot sistemi saxlamaga imkan verir.34

AaM qeyd edir ki, Direktivin 13-c6 maddosi Uzv D6vlotloro Direktivda
nozordo tutulandan forqli mahsula g6ro masuliyyot sistemi saxlamaq imkani
verirmi§ kimi §orh oluna bilmaz3 5 va Direktivin 13-c maddasinda istinad
olunmu§ hiiquqlar ela §orh olunmalidir ki, Direktiv tarafindan ortaya qoyulan
qaydalar sistemi digor asaslara s6ykanon miiqavila va ya qeyri-miiqavila
masuliyyot sistemlarini angallamosin.36

Burada fundamental problem Direktivi implementasiya edon
qanunvericilikla avvalcadan m6vcud olan qanunvericilik arasindaki
miinasibatin mioyyonlo~dirilmosidir. 17 Tobii ki, burada da fikir ayriliqlari
ya~anlr. Bazilari milli hilququn onilliklar boyunca mahkamalar va alimlar
tarafindan formala~dirilmi markazi m6vqeyini saxlamagin tarafdari olsalar
da, digarlari Direktivin istehlakqilari qorumaga kifayat etdiyini irali
siiriirlor.38

Komissiyanin II hesabatinda g6starilir ki, bir qox Uzv D6vlotdo Direktivi
totbiq edon milli qaydalar qox vaxt digor masuliyyot tonzimlamolari ila
birlikdo totbiq olunur. 39 Eyni zamanda, II hesabatda g6starilir ki, forqli
mohsula g6ro mosuliyyot qaydalarlnin birgo m6vcudlugu bir torofdon
Direktivin qaydalarlnin tatbiqini mahdudla~dira bilsa do, istehlakqilarin daha
yiiksok soviyyodo qorunmasina icazo vermi~dir.4 °

Masalan, Almaniyada bu gin mahsula g6ra masuliyyat 3 manbaya
osaslanlr:

1. Muiqavilo huiququ;
2. anonovi (toqsiro osaslanan) delikt huiququ;

3. Sort mOsuliyyot.
41

Alman huququnun lmumi prinsiplorino osason bu rejimlor paralel hiquqi
osaslar omolo gotirirlor vo Direktivin 13-cu maddosi do bu yana~mani
qoruyur.

42

33 Yuxanda istinad 1, mad. 13.
34 Cees van Dam, European Tort Law, 425 (2013).
15 French Republic, yuxanda istinad 17, 21; Hellenic Republic, yuxarida istinad 17, 17; Medicina
Asturiana SA, yuxarida istinad 17, 30.
36 French Republic, yuxanda istinad 17, 22; Hellenic Republic, yuxarida istinad 17, 18.
17 Yuxanda istinad 8, 126.
38 Yeno orada.
39 Yuxanda istinad 20, 8.
40 Yeno orada.
41 Stefan Lenze, German product liability law: between European Directives, American Restatements
and common sense, Product Liability in Comparative Perspective, 101 (Duncan Fairgrieve red.,
2005).
42 Yeno orada.
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Alman hiiququnda ham miiqavilo, ham do deliktdo zororo g6ro mosuliyyot
toqsiro osaslanir. 41 Miqavilo hiququ alman hiququnda mohsula g6ro
mosuliyyotlo bag l osas rol oynamlr. Miqavilo mosuliyyoti yalniz iddiaqi vo
cavabdeh arasinda miqavilo minasiboti olduqda yaranir (mosolon, mal algi-
satqisi zamani).44

Mohsula g6ro mosuliyyot hiiququ Almaniyada, osason, delikt hiiququna
osaslanlr. 0, BGB-nin 823(1)-ci maddosino g6ro imumi qaygi 6hdoliyinin
(Verkehrspflicht) pozulmasina vo 823(2)-ci maddosino osason qanunda
nozordo tutulan 6hdoliklorin (Schutzgesetz) pozulmasina g6ro mosuliyyoti
ehtiva edir. 45 823(1)-ci maddoni ehtiva edon mohkomo ilorinin noticosi
mohkomonin istehsalinin qaygi 6hdoliyini pozmasina mioyyon etmosindon
asilidir vo buna g6ro do, bu maddoyo osason mohsula g6ro mosuliyyot
hiququnun tkamfifi daha qox mohkomo qorarlarindan asih olmu~dur.46

Qisurlu mohsullara g6ro sort mosuliyyot rejimi Almaniyada 1989-cu il
tarixli "Qisurlu Mohsullara g6ro Mosuliyyot" haqqlnda qanunla (Gesetz fiber
die Haftung fir fehlerhafte Produkte) tonzimlonir. Manfred Wandt qeyd edir
ki, bu qanun Almaniyanln mohsula g6ro mosuliyyotlo bagll mistoqil
hiququnu ovoz etmokdonso, ononovi BGB doktrinasinda o1qatan olmayan
sort mosuliyyot iddiasinl olavo edir.4 7 Sort mosuliyyot rejimindo istehsali 6z
diqqotsizliyino g6ro mosuliyyotli deyil, qilsurun m6vcudlugu noticosindo
mosuliyyotlidir. 48 Lakin qeyd etmok lazimdir ki, Alman hiiququ texniki
monada sort mosuliyyot konsepsiyasina sahib deyi1diso do, mohkomolorin
ehtiyatsiz davrania g6ro sibutetmo yikini istehsaliya 6tirmosi meylino
g6ro hiquqi notico sort mosuliyyoto yaxin idi.49

Azorbaycan Respublikasinin qanunvericiliyino nozor saldigimiz zaman da
ox~ar b6lgini g6ro bilorik. Azorbaycanda paralel olaraq foaliyyot g6storon
miqavilo, ononovi delikt vo sort mosuliyyoto osaslanan delikt 6hdoliklori
zororqokon §oxslor ifiqn 6z iroli sirilocok iddalarinl mifoyyonlodirmok ifin
seqim imkanl yaradir.

41 Charles Szladits, Comparative Aspects of Product Liability, 16 Buffalo Law Review 229, 233
(1966).
44 Yuxanda istinad 41, 101.
41 Yen0 orada, 102.
46 Joachim Zekoll, The German Products Liability Act, 37 American Journal of Comparative Law
809, 810 (1989).
47 Manfred Wandt, German Approaches to Products Liability, 34 Texas International Law Journal 71,
72 (1999).
4' Frank Peter Schuster, Main Structures of Product Liability in German Private and Criminal Law,
20 Stellenbosch Law Review 426, 442 (2009).
49 Roderich C. Thummel, German Product Liability Law, 26 International Business Lawyer 57, 57
(1998).
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IV. Mahsul an1ayl l

A. Avropa hiiququ
Direktivo g6ro mahsul dedikdo ba~lica kond tosorrilfati mahsullari vo oyun

istisna olmaqla, digor da~lnar vo ya da~lnmaz o~yaya birlo~dirilmi§ olsa bel,
biitiln da~lnar o~yalar ba~a diiiiliir. Ba~lica kond tosorrilfati mahsullari, ilkin
emaldan keqmi§ mahsullar istisna olmaqla, torpaq, heyvandarliq vo baiqqliq
mahsullari demakdir. Mahsul anlayi§i, hamqinin elektriki do ehtiva edir.51

Bundan alava, Uzv D6vlatlarin bir neqa mahkama i~inda qan bankindan
tachiz olunan qanln da Direktiva g6ra mahsul hesab oluna bilacayi nazarda
tutulmu~dur.

51

Ba§lica kand tasarriffati mahsullari va oyuna nazaran Direktiv Uzv
D6vlatlara onlari 6z qanunvericiliklarinda mahsul hesab edib-etmamak
imkanl verirdi. 52 Lakin 2000-ci ilda bu seqim BSE (bovine spongiform
encephalopathy) xastaliyinin fasadlarlnin aradan qaldirilmasi maqsadi ila
1999/34/EC n6mrali direktiv ila logv edildi va edilan dayi~iklik naticasinda
ba§lica kand tasarriffati mahsullari da Direktivin maqsadlari ijqin mahsul
hesab olunmaga baladi.

Direktivin preambulasinda qeyd olunur ki, toqsirsiz mosuliyyot yalniz
sonayedo istehsal olunmu§ da~lnar o~yalara, homqinin da~lnmaz o~yalarin
tikintisindo istifado olunan vo ya onlara quradirilmi da~lnar o~yalara totbiq
olunmalidir.53 Direktiv xammaldan tutmu§ miirokkob sonaye mahsullarina
qodor, hazirda iso inki~afda olan roqomsal texnologiya mahsullari da daxil
olmaqla, biitiln n6v mahsullari ohato edir.54

Almaniya qanunvericiliyina asason, mahsul dedikdo biitiln da~lnar o~yalar
(digar da~lnar va ya da~lnmaz a~yaya birla~dirilmi§ olsa bela), hamqinin
elektrik ba~a diiifilfir .55

Yeni texnologiyalarin inki§afi il bagll V hesabatda qeyd olunur ki,
mahsullarin bu gin 1985-ci ilda oldugundan daha miirakkab olmasina
baxmayaraq, Direktiv adekvat alt olmaga davam edir.56

Ai-nin daxili bazara qar~i m6vqeyi mahsula g6ro mosuliyyot haqqlnda
miiddoalarla dostaklnan fimumi tohliikosizlik qaydalarlna asaslanlr.
Xidmotlro g6ro miiqavila vo ya qeyri-miiqavila mosuliyyot rejimi vo
mahsullar iiqiin spesifik miiqavilo vo ya qeyri-miiqavila masuliyyoti milli

50 Yuxanda istinad 1, mad. 2.
51 Yuxanda istinad 34, 427.
52 Yuxanda istinad 1, mad. 15(1)(a).
51 Yuxanda istinad 1, 29.
54 European Commission, Commission Staff Working Document: Liability for Emerging Digital
Technologies, SWD(2018) 137 final, 6, (April 2018).
55 Gesetz iber die Haftung ffir fehlerhafte Produkte, §2 (1989).
5' European Comission, Report from the Commission on the Application of the Council Directive on
the approximation of the laws, regulations, and administrative provisions of the Member States
concerning liability for defective products (85/374/EEC), COM(2018) 246 final, 2, (May, 2018).
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hilquqa buraxilmi§dir. 57 Avropa Komissiyasinin Direktivla bagll
dayarlandirma sanadinda aqiqca qeyd olunur ki, xidmatlar Direktivin ahata
dairasinin xaricindadir.58

B. Azarbaycan hfiququ
MM-nin 1128.1-ci maddasinda qeyd olunur ki, malm, i~in va ya xidmatin

konstruksiya, resept va ya digar qiisurlara (keyfiyyatsiz mahsul) naticasinda,
habela mala (i~a, xidmata) dair yanli va ya yaramqaq informasiya naticasinda
fiziki §axsin hayatana, saglamligina va ya amlakana dayan zararin avazini
main saticisi va ya istehsalqasa, i~i g6rmii§ va ya xidmati g6starmi§ §axs
(icraqa), taqsirli olub-olmadigina va zararqakanin onlar ila miqavila
miinasibatlarinda olub-olmadigina baxmayaraq, 6damalidir.59

1128.5-ci maddada isa tasbit olunur ki, istanilan da~anar a~ya digar da~anar
va ya da~anmaz a~yanin bir hissasi olduqda da, habela elektrik carayana
mahsul sayalir. akinplik naticasinda alda edilmi§ va halo emal olunmama§
kand tasarriffati mahsullari, heyvandarliq, aragaliq va baliqiliq mahsullari
(natural kand tasarriifati mahsullari) mahsullara aid edilmir. Ov yolu ila alda
edilmi§ mahsullar barasinda do eyni qayda tatbiq edilir.6 °

1128.5-ci maddada nazarda tutulan anlayi mahsula g6ra masuliyyatla
bagla Avropa modelinda va ona asaslanan digar milli qanunvericiliklarda
nazarda tutulan anlayi~lara ox~ar olsa da, 1128.1-ci madda bir qadar qa~qinliq
yaradir. Bela ki, 1128.1-ci maddadan g6riiniir ki, mahsul anlayii altinda mal,
xidmat va i§ baa diifiljir. Qanunvericilikda bir n6v mahsulun 3 kateqoriyasi
nazarda tutulub.

Bundan alava, miivafiq maddada xidmat va i§ mahsul olaraq qeyd olunub.
Fikirla~irik ki, 1128.5-ci maddada mahsulun anlayii verildiyina g6ra 1128.1-
ci maddada nazarda tutulan anlayiin an mantiqli aqiqlamasi odur ki,
qanunverici orqan burada xidmat va i~i mahsul kimi nazarda tutarkan
ximatlarin va i~larin icrasi zamana icraqi tarafindan istifada olunan qiisurlu
mahsullara g6ra masuliyyat miiayyan edir. Bela olduqda da, i~in va xidmatin
mahsul olaraq qeyd edilmasi ham lizumsuz, ham do qa~dirici olur.

Ham Direktiv, ham do onu implementasiya edan Almaniya, Birla~mi§
Kralliq kimi 61kalarin qanunvericiliklari mal, i§ va ya xidmat kimi anlayi~larin
yerina mahsul anlayiindan istifada edirlar.61

Azarbaycan qanunvericiliyi iiqiin ilk taklifimiz 1128.1-ci maddanin ilk
cdimlasinda nazarda tutulan "mal, i§ va xidmat" anlaya~laranan "mahsul"
anlaya~a ila avaz edilmasidir.

" Yuxanda istinad 54, 4.
51 Yuxanda istinad 27, 3.
59 Azorbaycan Respublikasimn Miilki Mocollosi, mad. 1128.1 (1999).
6o Yeno orada, mad. 1128.5.
61 Yuxanda istinad 1, mad. 1; Yuxanda istinad 55, §1(1); Consumer Protection Act, mad. 2(1)
(1987).
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V. Zarmra g6ra masuliyyt da lyan pxslar

A. Avropa huiququ
Direktivin 1-ci maddosino g6ro istehsalqi mahsulunda olan qiisurun sobob

oldugu zoror g6ro mosuliyyot daiyir. 6 2 Direktivdan aqiq-a~kar g6riindiiyii
kimi zororo g6ro mosuliyyot da§iyan §oxs dedikdo istehsalqi ba~a dii~iiliir.
Ona g6ro moqalonin bu hissasindo Direktivin istehsalqi olaraq kimlori
nozordo tutmasi ara§dirilir. Direktivin istehsalqi ilo bagh miiddoalari
a~agidaki kimidir:

1. Direktivo g6ro, istehsalqi dedikdo son mahsulun istehsalqisi, hor
hansi xammalin istehsalqisi vo ya tamamlayici hissonin istehsalqisi ba~a

dii~iiliir. istehsalqi anlayili, homqinin mahsula 6z adim, amtoo ni~amm vo ya
digor forqlondirici xiisusiyyotini qoymaqla 6ziinii onun istehsalqisi kimi
toqdim edon §oxslori do ohato edir.63

2. Direktivin 3-cil maddosinin 2-ci paraqrafina g6ro 6z sahibkarliq
foaliyyoti qorqivosindo sati§, kirayo, icaro vo ya hor hansi formada distribusiya
ijqin Ai-yo mahsul idxal edon §oxs, Direktivda nozordo tutulmu§ §okildo
istehsalqi hesab olunur vo istehsalqi kimi mosuliyyot daiyir.6 4

3. Direktivin 3-cil maddosinin 3-cil paraqrafina asason, mahsulun
istehsalqisinin miioyyon oluna bilinmodiyi hallarda, mahsulun tachizatqisi
zororqokon §oxso aglabatan miiddot orzindo mahsulun istehsalisinin vo ya
onu mahsulla tochiz etmi§ §oxsin §oxsiyyoti barodo molumat vermozso,
mahsulun hor bir tachizatqisi ilo mahsulun istehsalqisi kimi davramlir.
istehsalinin adi bildirilso belo, mahsul 3-ci maddonin 2-ci paraqrafinda
istinad olunan idxalinin §oxsiyyotini bildirmirso, eyni qayda idxal olunan
mahsullara nozoron do totbiq olunur. 65

AaM-in fikrinco, 3-ci maddonin 3-ci paraqrafi bu cir §orh olunmalidir ki,
iddia edilon qiisurlu bir mahsuldan zoror qokon §oxsin homin mahsulun
tachizatqisina qar~i hiiquqlarinm hoyata keqirmodon 6nco aglabatan §okildo
homin mahsulun istehsalisini miioyyon edo bilmirso, milli mahkomonin i~in
hallarmin i~iginda mioyyon etdiyi §okildo tachizatqi 6z to~obbisi ilo vo

dorhal zororqokon §oxso istehsalqinin vo ya 6z tachizatisinin §oxsiyyoti
barodo molumat vermozso, onunla mahsulun istehsalqisi kimi davranilir.66

Bu miiddoalar qiisurlu mahsullarin d6vriyyoyo buraxilmasinin qarisini

almaga vo onlan istehsal vo ya distribusiya edon vo ya onlardan hor hansi
yolla monfoot oldo edonlori cozalandirmaga qali§ir.67

Jane Stapleton qeyd edir ki, Direktivo asason, sadoco 3 torof balica olaraq
mosuliyyot daiyir: istehsalqi, Ai-o mahsul idxal edon §oxs vo own-brand

62 Yuxanda istinad 1, mad. 1.
63 Yeno orada, mad. 3(1).
64 Yeno orada, mad. 3(2).

Yeno orada, mad. 3(3).
66 Aventis Pasteur SA v OB, C-358/08, EU:C:2009:744, Judgment, 64, (2 December 2009).
67 Yuxanda istinad 8, 114.
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istehsal4l. Sirf tachizatgllarin, masalan topdan va parakanda saticilarin
masuliyyati ikinci daracalidir.68

Fransa Respublikasi Direktivin middaalarini 6z qanunvericiliyina
k6qirarkan 6z sahibkarliq faaliyyati zamani har hansi tachizatgnin
mahsulunda olan tahltikasizlik qtisurlarina g6ra istehsalgl ila eyni asasda
masuliyyat daidigini nazarda tutmu~dur. Lakin ASM qeyd edir ki,
tachizatgnin btittin hallarda va istehsalgl ila eyni asaslarla masuliyyatini
nazarda tutmaqla Fransa Respublikasi 6z 6hdaliklarini yerina
yetirmami~dir. 69 ASM 2006-ci ilda yenidan Fransa Respublikasinin eyni
sababa g6ra 6hdaliklarini pozdugunu qeyd etmi§dir.70 Eyni zamanda, ASM
Danimarka Kralliginin da distribusiya zancirinda yer alan ara tachizatgllari
istehsalglarla eyni §ortlar altinda masuliyyatli edan mtiddaalar qabul etdiyina
g6ra 6z 6hdaliklarini pozdugunu qeyd etmi§dir. 71 Bu, o demakdir ki,

tachizatgllarla istehsalglar eyni asaslarla masuliyyatli hesab oluna
bilinmazlar.

ASM Direktivin qabul olunmasi zamani ytiksak n6qtaya qatan hazirliq
i~lorini (travaux pr~paratoire) nozoro alaraq bildirir ki, Direktiv torofindon
yaradilan hiquq sistemind istehsal vo marketinq zoncirind yer alan iqtisadi
operatorlarin oynadigi rollar 61yildtikdan sonra qisurlu mahsullarin sabab
oldugu zororo g6rD masuliyyot prinsipcD istehsalglarin izorin qoyulmu~dur
vo yalniz miyyan olunmu§ hallarda idxalllarin vo tachizatgllarin
masuliyyoti nozordD tutulmudur.72

ASM tosdiq edir ki, Direktivin mtiddoalarina uygun olaraq qisurlu
mahsulun tachizatglsini masuliyyotli hesab etmayin mimktinltiyti zororyokon
§oxs iqin iddia qaldirmagi daha sadt edordi3.7 Lakin tachizatglarin izorinD
bu cir mosuliyyotD qari sigorta etdirmak 6hdoliyinin qoyulmasi mahsullari
ahomiyyotli dorocodD daha bahah edardi.74 Bundan lavD, bu, hor tachizatgl
6z tachizatgsina qar~i reqres qaydasinda tolob iroli stirocoyin vD zonciri
istehsallya qadar geri aparacagina g6rD mahkamD icraatlarinin qoxluguna
gotirib glxarardi.75 i~lorin b6yik DksoriyyotindD tochizatgnin mahsulu aldigi
voziyyotdD satmaqdan artiq heq no etmodiyi vD mahsulun keyfiyyatin yalniz

68 Jane Stapleton, Products Liability in the United Kingdom: The Myths of Reform, 34 Texas

International Law Journal 45, 51 (1999).
69 French Republic, yuxanda istinad 17, 49.
71 Commission of the European Communities v French Republic, C-177/04, EU:C:2006:173,
Judgment, 55, (14 March 2006).
71 Commission of the European Communities v Kingdom of Denmark, C-327/05, EU:C:2007:409,
Judgment, 18, (5 July 2007).
72 Centre hospitalier universitaire de Besanqon v Thomas Dutrueux and Caisse primaire d'assurance
maladie du Jura, C-495/10, EU:C:2011:869, Judgment, 25, (21 December 2011).
71 Skov fEg v Bilka Lavprisvarehus A/S and Bilka Lavprisvarehus A/S v Jette Mikkelsen and
Michael Due Nielsen, C-402/03, EU:C:2006:6, Judgment, 28, (10 January 2006).
74 Yeno orada.
75 Yeno orada.
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istehsali tosir etdiyino g6ro qiisurlu mahsula g6ro istehsalinin masuliyyotli
olmasinin uygun oldugu dijfiinilmidir. 76

II hesabatda qeyd olunur ki, bazi roylor tochizatgnin masuliyyotini
miioyyon etmok fikrini rodd edir. asas arqument budur ki, toqsirsiz
mosuliyyot prinsipinin tachizatqiya neco totbiq olunacagini g6rmok qatindir.
Tachizatqi saxlamaga vo ya noqliyyata g6ro yaranan hor hansi qiisura g6ro
masuliyyotli olsaydi, bu, toqsir osash mosuliyyot konsepsiyasina yaxinla~ardi.
Digor problemlor iso mosuliyyotli §oxsi (istehsali vo ya tachizatqi) miioyyon

etmok vo tochizatgnin sferasina diion qiisurlari silbut etmok olard. 77

Almaniyanin "Qiisurlu Mahsullara g6ro Masuliyyot" haqqinda
qanununun 4-ci maddosi do istehsalqi anlayi ina Direktivdakina ox~ar
aqiqlama gotirir.78 anonvi qanunlar il miiqayisado, 4-ci maddo miimkiin
masuliyyatli taraflarin ahata dairasini geni~landirir.79

Xidmotlrin icrasi zamani icragiarin qiisurlu mahsullardan istifado
etmosino g6ro masuliyyotli olub-olmamasi il bagh AaM qeyd edir ki,
xidmotlrin g6starilmosi zamani Direktivin 3-ci maddosindo nozordo tutulan
§okildo istehsalqi olmayan, xidmotlrin g6starilmosi zamani qiisurlu
avadanliqlardan vo ya mahsullardan istifado edon icragnin xidmotlri qobul
edon §oxso vurdugu zororo g6ro masuliyyoti Direktivin ahato dairosino
dfiimir. 8°

Lakin AaM, homqinin hesab edir ki, Direktivin motnindo heq no bu
noticaya glmoya asas vermir ki, qiisurlu mahsullara g6ro istehsalinin
masuliyyotini muiayyon edon Ai qanunvericiliyi, Uzv D6vlotlrin xidmotlrin
g6starilmosi kontekstindo istifado olunan qiisurlu mahsullarin sobob oldugu
zororo g6ro kompensasiya muiayyon etmok imkanini rodd edir.81

B. Azarbaycan hfiququ
MM-nin 1128.1-ci maddosino asason, zororin ovozini main saticisi vo ya

istehsallsi, i~i g6rmij§ vo ya xidmoti g6starmi§ §oxs (icraqi), toqsirli olub-
olmadigina vo zorarqokonin onlar ilo miiqavila muinasibotlarindo olub-
olmadigina baxmayaraq, 6domolidirlor.82

MM-o asason mosuliyyot da~lyan §oxslr dedikdo (1) istehsali, (2) satici vo
(3) icraql (i§ vo xidmot kontekstindo) ba~a dfiiliir.

MM-nin 1128.6-ci maddosindo nozordo tutulur ki, son mahsulu, mahsulun
asas finsfirfinfi vo ya hissasini istehsal etmi§ §oxs istehsali saylir. Oz
adindan, amtoo nizani ilo vo ya digor forqlondirici ni~anla istehsali kimi ixi
edonlrin hamisi istehsalqi sayilirlar.83

76 Yeno orada.

7 Yuxanda istinad 20, 23.
7 Yuxanda istinad 55, §4.
7 Yuxanda istinad 46, 812.
so Yuxanda istinad 72, 39.
81 Yeno orada, 32.
82 Yuxanda istinad 59.
3 Yeno orada, mad. 1128.6.
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MM-nin 1128.8-ci maddosina asason, agar istehsalini mioyyonlodirmak
miimkiin deyildirso, hor hansi mahsul g6ndaran (bu barado tolob verildikdon
sonra bir ay arzindo onun istehsali barosindo zorarqokono molumat verdiyi
hallar istisna olmaqla) va ya ona bu mahsulu g6ndarmi§ §oxs istehsalqi sayilir.

Istehsalinin adi molum olsa da, mahsulu ilk satanin kim oldugunu
miioyyonlo~dirmok miimkiin olmadiqda idxal malna da bu qayda totbiq
edilir.

MM-nin nozordo tutdugu istehsalqi anlayiina nozor saldigimiz zaman
g6riirilk ki, 1128.6-ci va 1128.8-ci maddolardo nozordo tutulan istehsalqi
mofhumu Direktivin 1-ci maddosi ila ox~arliq to~kil edir.

Burada asas problem saticinin va icraqlnln masuliyyoti ila baglidir. MM-0
g6ro, malin qiisurlari noticasindo vurulmu§ zorarin ovazini zorarqokonin
seqimi ilzra mahsulun saticisi va ya istehsalisi 6domalidir. 84 Digar bir
maddaya asason iso i~in va ya xidmatin qilsurlari noticasindo vurulmu§
zorarin ovazini i~i g6rmi§ va ya xidmati g6starmi§ §oxs (icraqi) 6domalidir.8 5

MM-o g6ro, keyfiyyotsiz mahsulun noticasindo vurulmu§ zorari mahsulun
saticisi 6dadiyi halda bu Mocallonin 1114.2-ci maddosinin miiddoalari totbiq
edilir.86 1114.2-ci maddado iso qeyd olunur ki, birlikdo vurulmu§ zorarin
ovazini 6domi§ zorarvuran digar zorarvuranlarin hor birindon zorarqokono
6dadiyi ovazin homin zorarvuranin toqsirinin darocasina uygun moblogdo
hissasini tolob edo bilar. Toqsirin darocasini m ioyyonlo~dirmak miimkiin

olmadiqda hissolor barabor sayilir.87

Mocallodon g6riiniir ki, §oxso keyfiyyotsiz mal noticasindo zorar vurularsa,
homin §oxs miimkiin olan variantlardan birini seqir, yoni ya mahsulun
saticisina, ya da istehsalqiya iddia verir. 88 Lakin zorara g6ro masuliyyot
da~iyan §oxslorlo bagll Avropa hilququnu milzakira edarkan g6rdilk ki,
tachizatqilarin (bizim halda saticilarln) istehsalqilarla eyni asaslarla
masuliyyot da~imasi dogru deyildir. (inki bu, tachizatqilarin 6z risklarini
sigorta etdirmalarina sabob olur va bu da mahsulun qiymatinin
bahala~masina gatirib qixarir. Eyni zamanda, saticilar/tachizatqilar oksor
hallarda mahsullari aldlqlari kimi satirlar va mahsulun keyfiyyotina tosir
g6starmirlar. Yuxarida da g6starildiyi kimi saticinin reqres hiiququnu
nozordo tutmaq reqres hiiququna asaslanan iddialar zonciri yaradir va bu da
mahkama ilorinin saylnin artmaslna va tachizatqilarin yeno do sonda
istehsalqilara qar~i iddia qaldirmalarina gatirib qixarir.

Buna g6ro do, Azarbaycan qanunvericiliyi iiqiin n6vboti taklifimiz
saticinin/icrainin istehsalqi ila eyni asaslarla olan mosuliyyatinin aradan
qaldirilmasidir.

14 Yeno orada, mad. 1129.1.
" Yeno orada, mad. 1129.2.
16 Yeno orada, mad. 1129.4.
7 Yeno orada, mad. 1114.2.

8 Yuxanda istinad 22, 982.
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VI. Zarar anlayl l

A. Avropa hiiququ
Direktivo g6ro zoror a~agidaki monaya golir:
1. Olim vo ya saglamliga dayon ziyan noticasindo yaranan zoror;
2. Qiisurlu mahsulun 6ziindon ba~qa digor o~yanin hissasino dayon

zarar va yo onun mahv olmasi.
Bundan alava, dayan zararin Direktivin maqsadlari ijqin zarar hesab

olunmasi ijqin bir sira digar §artlar do qar~ilanmalidir. Bela ki, Direktiva
asasan, a~yaya dayan zarar minimum 500 Avro dayarinda olmalidir. ya adi
qaydada §axsi istifada va ya istehlak maqsadlari iiqiin nazarda tutulmalidir va
zararqakan §axs tarafindan asasan §axsi istifada va istehlak iiqLin istifada
edilmi§ olmalidir.89

Direktiv zarar qaydalarmin harmonizasiyasina cahd etmami~dir. 90 Uzv
D6vlatlar arasinda qalan farqlardan biri do zarar kimi vacib masalalarla bagh
milli hilquq asasinda qarar verilmasidir.91

Komissiya tarafindan qabul olunan "Green Paper"da, hamqinin
professional va ya kommersiya maqsadli istifada iiqiin nazarda tutulan
mahsullara dayan zararin Direktivin ahata dairasinda olub-olmadigi da
milzakira olunur.9 2 Burada raylar, asasan, manfidir va naticada qeyd olunur
ki, bununla bagh Direktiva dayi~iklik etmaya ehtiyac yoxdur. 93 AaM do qeyd
edir ki, professional istifada iiqiin nazarda tutulan va bu maqsadla i~ladilan
a~ya Direktivdaki "zarar" termini ila ahata olunmur. 9 4 Lakin Direktiv Uzv
D6vlatlara hamin cir a~yalar ilyLin Direktivda nazarda tutulan sistema uygun
masuliyyat sistemi miaoyyan etmaya mane olmur. 9 5

Bundan alava, mahsulun 6ziina dayan zararin Direktiv tarafindan ahata
olunmasi masalasi II hesabatda milzakira olunur va bu sahada do dayi~ikliya
ehtiyac olunmadigi qeyd olunur.96

Maraqlidir ki, Direktivi 6z qanunvericiliyina implementasiya edarkan
Fransa Respublikasi zararin minimum 500 Avro dayarinda olmasi talabini
miaoyyan etmami~dir. 0, 6z m6vqeyini 4 faktla asaslandirirdi:

1. Minimum mablag zararqakan §axsi mahkamada iddia qaldirmaq
hilququndan mahrum etmakla, mahkamaya qatimliliq kimi asas hilququ
pozur;

" Yuxanda istinad 1, mad. 9.
9' Yuxanda istinad 8, 116.
91 Yuxanda istinad 34, 424.
92 Commission of the European Communities, Green Paper: Liability for defective products,
COM(1999) 396 final, 3 (July 1999).
9' Yuxanda istinad 20, 25.
94 Moteurs Leroy Somer v Dalkia France and Ace Europe, C-285/08, EU:C:2009:351, Judgment, 17,
(4 June 2009).
95 Yeno orada, 31.
96 Yuxanda istinad 20, 25.
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2. Minimum mablag ham istehsalqiar, ham do istehlakqilar arasinda

adalatsiz barabarsizliklar yaratdigina g6ra barabar raftar prinsipina ziddir;
3. Minimum mablag delikt masuliyyatini bit6vlfikda istisna edan

qayda ila eyni effekta malikdir va fransiz hilququna g6ra, bu, ictimai siyasata
ziddir;

4. 28 iyul 1999-cu ilda Komissiya qiisurlu mahsullara g6ra masuliyyat
haqqinda "Green Paper"da minimum mablagin lagv olunmasinl taklif

etmi~dir.
97

1-ci fakt eyni zamanda Yunanistan Respublikasi tarafindan do irali
siiriilmidir. 98 Lakin AaM qeyd edir ki, Ai qanunvericiliyi tarafindan edilan
seqimin naticasi budur ki, haddindan artiq sayda mahkama icraatlarinin
qarisini almaq ijin kiqik maddi zararlar zamani qiisurlu mahsullardan
zarar qakan §axslar Direktiv tarafindan ortaya qoyulan masuliyyat

qaydalarina asaslana bilmazlar, ancaq adi miiqavila va ya qeyri-miiqavila
masuliyyati hilququ asasinda iddia qaldira bilarlar.99

Qeyri-maddi zarara g6ra kompensasiya tamamila milli hiiquqla
nizamlanir.100

B. Azarbaycan hfiququ
MM-nin 1128.1-ci maddasina asasan, fiziki §axsin hayatina, saglamligina va

ya amlakina dayan zararin avazini zarar vuran §axs 6damalidirlar. Malin, i~in
va ya xidmatin qilsurlara naticasinda amlaka zarar vurulan hallarda bu qayda
yalniz o §artla tatbiq edilir ki, keyfiyyatsiz mahsul digar amlaka zarar vurmu§
va hamin digar amlak 6z tayinatina g6ra, asasan, istehlak maqsadi iiqiin
istifada edilmi§ olsun.1°1

Macallanin milvafiq maddasinda g6starilan zarar obyektlari (§axsin hayatl,
saglamligi va amlakl) Avropa modelina asaslanan mahsula g6ra masuliyyat
haiququna uygun galir. Bundan alava, zararin obyekti olan amlakln zarar
vuran mahsulun 6ziinii va professional maqsadlar ijqin istifada olunan
amlakl istisna etmasi do ham Direktiva, ham do ona asaslanan Avropa
61kalarinin qanunvericiliklarina uygun galir.

Yuxarida da qeyd etdiyimiz kimi Direktiv zarara g6ra fimumi qaydalari
miaoyyan edib, onlarin 6danilma formasini va s. milli hilquqa buraxml~dlr.
Lakin MM-da malin, i~in va ya xidmatin qilsurlarl naticasinda dayan zararin
avazinin 6danilmasi qaydalari barada normalar miaoyyan edilmami~dir.

Hesab edirik ki, qanunverici orqan burada zarara g6ra fimumi qaydalarin
tatbiqini nazarda tutmu~dur. Fikrimizca, zararin avazinin 6danilmasi barada
fimumi normalardan mahsula g6ra masuliyyat hiiququnda nazarda tutulan

9' French Republic, yuxanda istinad 17, 27.
9' Hellenic Republic, yuxarida istinad 17, 127.
99 Yeno orada, 30.
lO' Henning Veedfald v Arhus Amtskommune, C-203/99, EU:C:2001:258, Judgment, 27, (10 May
2001).
101 Yuxanda istinad 59.
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zororlrin ovozinin 6donilmosi iqiiin istifado etmok adekvat todbir olmazdi.
qiinki mahsula g6ro mosuliyyot hiiququ yuxarida g6storiln §okildo
6ziinamaxsus xiisusiyyotlri il xarakterizo olunur. Mosoln, burada sirf
maliyyo itkilri 1

1
2 vo monovi zoror ohato olunmur.

Burada maraq doguran mosololordon biri do "Monovi zororin 6donilmosi
barodo qanunvericiliyin mahkamolr torofindon totbiqi tocriibosi" haqqinda
Azorbaycan Respublikasi Ali Mahkamosinin Plenumunun 3 noyabr 2008-ci il
tarixli qoranidir. 103

Bela ki, qorarda qeyd olunur ki, miilki qanunvericilikdo miiayyon olunmu§
zorarvuran §oxsin toqsirindon asili olmayaraq maddi mosuliyyot da~imasi
hallan eynilikl monovi zororin 6donilmosi barodo iddialara da aiddir10 4 vo
mahkomo MM-nin 1128.1-ci maddasino istinad edarok hesab edir ki, monovi
zoror monovi sarsinti vo iztirablarin ovozinin 6donilmosina y6noldildiyi
iiqiin istehlakqilarin hiiquqlari pozuldugu hallarda manavi zararin mablogi
main (i~in, xidmatin) dayarindan deyil, istehlakqinin maruz qaldigi
monovi sarsinti vo ya iztirablardan asili olaraq miiayyon edilmolidir. 105 Bu
qorara istinad edon Azorbaycan Respublikasi Ali Mahkamosinin Miliki I§Ir
Uzro Mahkomo Kollegiyasi 26 fevral 2009-cu il tarixli qorarmnda main, i~in vo
ya xidmotin qiusurlari noticasindo dayon zororin ovozinin 6donilmosi
kontekstindo monovi zoror miiayyon etmi~dir.106

Monovi zororl bagh yuxarida nozordo tutulan mosollrin vo zororin
ovozinin 6donilmosi mexanizmi il bagh digor mosollrin aydmnla~dlrilmasl
ijqin bizim Azorbaycan qanunvericiliyi ijqin n6vboti toklifimiz main, i~in vo
ya xidmotin qilsurlari noticasindo dayon zororin ovozinin 6donilmosi
kontekstindo vurulan zororlrin ovozinin 6donilmosi mexanizmino dair
qaydalarin miiayyon edilmosidir.

IX. Masuliyyati istisna edan hallar

A. Avropa huiququ
Direktivin 7-ci maddasino asason, istehsall a a ldakl hallan siibut edarso,

mosuliyyot da~lmlr:
a. Mahsulu d6vriyyoyo o buraxmayib;
b. *artlari nazara alaraq bu yaqindir ki, zarara sabab olan qiisur,

mahsul onun torafindon d6vriyyoyo buraxilan vaxt m6vcud olmayib vo ya
qilsur sonradan yaramb;

102 Yuxanda istinad 68, 52 (1999).

103 Bax: htq//tLrepecourt., x siview/165 (Son baxi tarixi: 15 May 2019-cu il).
104 "Monovi zororin 6donilmosi barodo qanunvericiliyin mohkomolor torofindon totbiqi tocriibsi"
haqqinda Azorbaycan Respublikasi Ali Mohkomosinin Plenumunun qoran, 9 (3 noyabr 2008).
115 Yeno orada, 11.
106 Azorbaycan Respublikasi Ali Mohkomosinin Miiki I!lbr Uzro Mohkomo Kollegiyasimn qorari (I
No: 2(102)501/09), 5 (26 fevral 2009).
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c. Mahsul onun trafindon sati va hor hansi formada iqtisadi
moqsodl distribusiya ijqin istehsal olunmayib va ya onun sahibkarliq
foaliyyoti zamanl distribusiya olunmayib;

d. Qilsur mahsulun solahiyyotli orqanlar torafindon qobul ediln
tonzimlamlara riayat edilmosina g6radir;

e. Mahsul d6vriyyoyo buraxilan zaman elmi va texniki biliyin
voziyyoti qilsurun a~kar olunmasinl milmkiln edocak voziyyotdo deyildi;

f. Qiisur mahsulun tarkib hissasinin uygunla~dirildigi mahsulun
dizaynlna va ya mahsulun istehsalisi torafindon veriln tolimatlara aiddir
(istehsalqlnin mahsulun tarkib hissasinin istehsalisi oldugu hallarda)1 1

7

Yuxarida nozordo tutulanlardan alava, Direktivin 8.2-ci maddosina asason,
agar zorar ham mahsulun qiisurlu olmasina g6ro, ham do zorarqokon §oxsin
va ya onun masuliyyotli oldugu §oxsin toqsirina g6ro ba§ verarso, istehsallinln
masuliyyati azaldila va ya lagv oluna bilar.1

7-ci maddanin "a" bandina g6ro, agar istehsali mahsulu d6vriyyoyo
buraxmayibsa, o, bu mahsulun qiisuru noticasindo dayan zorara g6ro
masuliyyot daimir. AaM mahsulun "d6vriyyoyo buraxilmasi" ifadosina
aydinliq gatirmi~dir. Bela ki, Henning Veedfald v Arhus Amtskommune i~indo
mahkama qeyd edir ki, quisurlu mahsul insan orqaninln transplantasiyaya
hazirlanmasi va orqana dayan zararin bu hazirliq miialicasindan
qaynaqlandigi hallarl ahata edan xilsusi tibbi xidmatlarin g6starilmasi zamanl
d6vriyyaya buraxlmi hesab olunur. 109 Bu, o manaya galir ki, istehsal1i
harada ba§ verdiyindon asili olmayaraq, agar mahsulu 3-ci torafin (bu ham

istehlakqi, ham do daiyici ola ilar) ixtiyarlna vermi~dirsa, bu zaman miivafiq
maddanin tolablari qarillanmi hesab olunur. 110 ACM O'bryne v. Sanofi Pasteur
i~indo aqiqca qeyd edir ki, mahsul istifado va ya istehlak iiqiin ictimaiyyoto
toklif edildiyi formada istehsali torafindon hoyata keqiriln istehsal prosesini
tark edir va marketinq prosesina daxil olursa, d6vriyyaya buraxlmi sayilir.111

7-ci maddanin "b" bandi qilsurun mahsulun istifadosi zamanl tabii olaraq
amolo galmosini nozordo tutur. Lakin mahsul qox tez siradan ixirsa, bu
zaman mahsulun d6vriyyoyo buraxildigi zaman qiisurlu olmasi hesab
olunur1 1 2 Burada istehsalqi sadaca siibut eda bilar ki, digar satilan eynicinsli
mahsullarin heq birinda bu qilsur yox idi va ya mahsullarin istehsali zamanl
biitiin tolb olunan standartlar g6zlnilmi~dir. "I Bu halda istehsalqi
masuliyyotdon xilas olmaq ijqin biitiin zoruri todbirlari g6rdiiyiinii silbut

107 Yuxanda istinad 1, mad. 7.
108 Yuxanda istinad 1, mad. 8(2).
109 Yuxanda istinad 100, 18.
110 Yuxanda istinad 34, 433.
1 Declan O'Byrne v Sanofi Pasteur MSD Ltd and Sanofi Pasteur SA, C-127/04, EU:C:2006:93,
Judgment, 27 (9 February 2006).
112 Yuxanda istinad 34, 433.
113 Yuxanda istinad 7, 119.
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etmoli olacaq. Buna g6ro do istehsalqinin buradaki masuliyyoti ehtiyatsizliga
asaslanan mosuliyyoto qevrilcakdir.114

7-ci maddanin "c" bandi ila bagli Henning Veedfald v Arhus Amtskommune
i~indo ACM-a toqdim olunan suallardan biri do tamamil ictimai asaslarla
maliyyoloon vo xostonin hor hansi 6doni§ etmodiyi tibbi xidmotlrin
g6storilmosi qorqivosindo istehsal vo istifado olunan mahsullarin miivafiq
madda ila ahata olunub-olunmadigi idi. 115 Bela ki, burada cavabdeh iddia
edirdi ki, xosto tibbi xidmotlro g6ro 6doni§ etmodiyino g6ro, homin tibbi
xidmotlrin g6storilmosi zamani istifado olunmu§ mahsullar iqtisadi
moqsodl istehsal olunmami sayilmalidir. 116 AaM bu fikri rodd edarok qeyd
edir ki, ictimai fondlar torofindan maliyyoloon tibbi xidmotlro g6ro xosto
birba~a 6doni§ etmoso do, homin ictimai fondlar vergi 6dayicilorinin
6doni~lri hesabina foaliyyot g6starirlr vo buna g6ro do xidmotlrin ictimai

fondlar torofindan maliyyolomosi mahsullarin iqtisadi vo ya sahibkarliq
moqsodlri iqin istehsal olunmasini istisna etmir. 117 Bellikl, mahkomo
qorar verir ki, 3-ci halda nozordo tutulan miiddoalar ictimai fondlar
torofindan maliyyoloon tibbi xidmotlrin g6storilmosi zamani istifado olunan
mahsullardan dayon zororlro §amil olunmur.118

7-ci maddonin "d" bandino nozoron, bu istisna totbiq olunan huiquq
normasinin diizgiin olmadigi va istehsalqinin 2 bola (tatbiq olunan
standartlari pozmaq va ya bazara qiisurlu mahsul buraxmaq) arasinda seqim
etmok macburiyyotindo oldugu hallara §amil olunur. 119 Burada da osas
xiisusiyyot obyektiv olaraq dayarlndiril bilcok elementlordon ziyado,
cavabdehin davraniinin qiymotlandirilmosidir. 120

Direktivin 7-ci maddosinin "e" bandino asason, istehsalqi onun mahsulu
d6vriyyoyo buraxdigi zaman elmi vo texniki biliyin voziyyotinin qiisuru a§kar
etmayo imkan verocok soviyyodo olmadigini siibut edarso, mosuliyyot
daimir. Bu middaa Direktivin an 6nomli middaalarindan biri olmaqla
yana§1, eyni zamanda an miibahisoli vo iizorindo an qox fikir ayriliqlarinin
ya~andigi milddaalardan biridir.

AaM nozordo tutur ki, Direktivin 7(e) maddosi istehsalqinin foaliyyot
g6stordiyi sonayo sektorunda istifado olunan praktikalar vo ya tohlikosizlik
standartlarina deyil, mahsulun d6vriyyoyo buraxildigi zaman elmi vo texniki
biliyin voziyyotina (bel biliyin an qabaqcil soviyyosi do daxil olmaqla)
istiqamotlanir. 121 Middaa istehsalqinin faktiki vo ya subyektiv olaraq

114 Yeno orada.

... Yuxanda istinad 100, 19.
116 Yeno orada, 20.
117 Yeno orada, 21.
118 Yeno orada, 22.

119 Yuxanda istinad 34, 434.
121 Yuxanda istinad 8, 119.
121 Commission of the European Communities v United Kingdom of Great Britain and Northern

Ireland, C-300/95, EU:C: 1997:255, Judgment, 26 (29 May 1997).
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malumatlandirildigi va ya malumatlandirila bilocayi biliyin voziyyotini deyil,

istehsalinin malumatlandirildigi prezumpsiya olunan elmi va texniki biliyin
obyektiv voziyyotini nozordo tutur.122 Homqinin, miivafiq elmi va ya texniki
bilik mahsul d6vriyyoyo buraxilarkan qatimli olmalidir.1 23

Ingilis dilli adabiyyatda bu dir istisna development risk adlandirildig ina
g6ra biz do bundan sonra onu inki~af riski adlandirmagi maqsadamiivafiq
hesab edirik. Direktivin qobul olunmasi zamanl ham Avropa Parlamenti, ham

do *urasi inki§af riskinin Direktiva daxil edilmosini to~viq edirdilar. 124 II
hesabatdan g6riiniir ki, sonayedaki maraqli traflor inki~af riskina asaslanan
istisnanin saxlanilmasinin torofdaridirlar. Onlarin fikrina g6ro, bu cir
masuliyyot elmin va yeni mahsullarin inki§afina va innovasiyaslna mane
olardi. 125 Bazi Uzv D6vlotlordo inki~af riski hallarinda bela istehsalqi
masuliyyotli sayilir. 126 Mosolon, Almaniyada 1978-ci ildon bari dorman
mahsullari sahosindo inki~af riski masuliyyoti istisna etmir1 27

Inki~af riskindon daniarkan miltlaq 2004-ci ildo no~r olunmu§
Fondazione Rosselli hesabatina da nozor yetirmak lazimdir. Bu ara§dirma
inki~af riski miiddoasinin iqtisadi tosirini analiz etmak ilfin aparilm§dir.1 28

Hesabatin tapintilari bildirir ki, tez-tez istifado olunan arqument, yoni inki~af
riski muiddoasinin yeniliklor iqiyn stimullarln va istehlakqilarin maraqlarinln

qorunmasi ehtiyaci arasinda Direktivin balansina nail olmaqda 6namli faktor
olmasi asaslidir va aagidakilara asaslanlr:

1. Inki~af riski milddoasi yenilikla alaqoli risklari azaltdigi iiqiin
yenilik etmak iiqiin stimullari qoruyur;

2. Inki~af riski milddoasi Avropa sonayesindo mahsula g6ro
masuliyyotlo bag l sigorta xarclarinin nisbi sabitliyinin miiayyon edilmosindo
va mahkama icraatlarinin aglabatan saviyyodo saxlanmasinda aqar faktordur;

3. Sort masuliyyat rejiminda yiiksak texnologiya (yiiksak risk)

sektorlarindaki §irkatlar, onlarln inki~af riskini ahato edon, aglabatan sigorta
siyasati oldo etmakdo qatinlik qokorlor. a

1
29

7-ci maddanin "f" bandina asason, istehsalqi, qilsur mahsulun torkib
hissasinin uygunla§dirildigi mahsulun dizaynlna va ya mahsulun istehsalisi
torafindon verilon tolimatlara aid oldugu zaman masuliyyot daimir

122 Yeno orada, 27.
123 Yeno orada, 28.
124 Martin Ueffing, Directive 85/374 European Victory or a Defective Product Itself?, 4 MaRBle

Research Papers 373, 376 (2013).
125 Yuxanda istinad 20, 17.
126 Yeno orada.
127 Yeno orada, 17-18.
128 Commission of the European Communities, Report from the Commission to the Council, the

European Parliament and the European Economic and Social Committee: Third report on the
application of Council Directive on the approximation of laws, regulations and administrative
provisions of the Member States concerning liability for defective products (85/374/EEC of 25 July
1985), amended by Directive 1999/34/EC of the European Parliament and of the Council of 10 May
1999), COM(2006) 496 final, 6 (September 2006).
129 Yeno orada, 7.
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(mahsulun torkib hissasinin istehsalisi). H. C. Taschner-a istinad edon Cees
van Dam qeyd edir ki, bu istisna artiqdir va siyasi sobablara g6ro Direktiva

daxil edilib. Direktivin digar miiddoalarindan aydindir ki, mahsulun torkib
hissasinin istehsalisi yalniz 6z mahsulu qiisurlu oldugu zaman masuliyyot

daiyir.13 °

B. Azarbaycan hiiququ
MM-nin 1131-ci maddosina asason, main saticisi va ya istehsalqlsl, i~in va

ya xidmatin icraisi zorarin qar~lsialinmaz qiivvonin tosiri va ya istehlakqlnln
maldan, i~in, xidmatin noticalarindon istifado va onlari saxlama qaydalarini
pozmasi noticasindo amolo goldiyini siibuta yetirarso, masuliyyotdon azad
edilir.31

Biz MM-nin bu yanamaslnm dogru hesab etmirik. (inki yuxarida
milzakira olunanlardan da g6riindilyi! kimi sort masuliyyot konsepsiyasinin
tomalindaki fikir odur ki, zorar vuran §oxs zorarin qar~lslalinmaz qiivvonin
tosiri altinda vuruldugu hallarda bela masuliyyot da~lylr. Maddanin ikinci
hissasinda nazarda tutulan yana~ma isa Direktivin 8(2)-ci maddasina uygun
golir.

Bizim Azarbaycan qanunvericiliyi iiqiin taklifimiz budur ki, sort
masuliyyot konsepsiyasinin tolablarina amal edarok MM-nin 1131-ci
maddosinin birinci hissasindo nozordo tutulan masuliyyoti istisna edon hal
qanunvericilikdon qlxarilsln va Avropa tocriibasini totbiq edarok istehsalyllar
va istehlakqllar arasinda risklarin adalatli b61iijdiiriilmosi va innovasiyanln
to~viqi ijqin masuliyyoti istisna edon a~agldakl hallar qanunvericiliya daxil
edilsin:

1. Mahsulu d6vriyyaya buraxanin istehsalql olmadigi halda;
2. Qiisurun mahsul istehsalqa torafindon d6vriyyoyo buraxilan vaxt

mvcud olmadigi va ya sonradan yarandigi halda;
3. Mahsul istehsalql tarafindan sahibkarliq maqsadi ila istehsal

olunmadigi halda;
4. Qilsurun istehsalqlnln macburi normalara amal etmasina g6ra

yarandigi halda;
5. Istehsalqln mahsulu d6vriyyaya buraxarkan elmi va texniki biliyin

voziyyoti homin qiisuru a§kar etmaya imkan vermadiyi halda.

Natica
Yuxarida qeyd olunanlardan da g6riindiiyii kimi, mahsula g6ro masuliyyot

hiiququ ham miiqavila va ananavi delikt hiiququnun, ham do keqan asrin
ikinci yarisindan ba§layaraq xiisusi masuliyyat rejimlarinin m6vzusu
olmu~dur. Sahibkarligin inki§afl istehsal olunan mahsullarln kamiyyatinin
ahomiyyotli darocado artmasina gatirib qaxarsa da, homin mahsullaran

130 Yuxanda istinad 34, 434.
131 Yuxanda istinad 59, mad. 1131.
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istehlakqilara vura bilocoyi zororo g6ro effektiv kompensasiya sisteminin
miioyyon olunmasi vacibdir.

Bu sahodo Azorbaycan Respublikasi Avropa modelino asaslanan mahsula
g6ro mosuliyyot hilququnu "main, i~in vo ya xidmotin qilsurlarina g6ro

dayon zororin ovozinin 6donilmosi" adi altinda 6z qanunvericiliyino daxil
etmi~dir.

Ara~dirmamizin noticasi g6starmi~dir ki, bu sahodaki implementasiya heq
do qiisursuz olmamidir vo bununla bagli qanunvericiliyin
takmilldirilmosina ehtiyac vardir. Burada, xiisusila, Azorbaycan
qanunvericiliyindo nozordo tutulmu§ "mahsul", "zoror" kimi anlayi~1ar, elco
do zororo g6ro mosuliyyat da~iyan §oxslor vo homin §oxslrin masuliyyotlrini
istisna edon hallar il bagli milddoalar yenidon nozordon keqirilmoli vo
Avropa tocriibosino asason miivafiq diizli~lr aparilmalidir.
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Zahra Nazarova'

PATENT QANUNVERiCILIYININ (DE LEGE FERENDA)

MUQAYiSiLi TOHLiLi: PATENT MUVOKKiLLORiNiN

STATUSU, YETORSIZ MOSULiYYOT va Bazi
INSTITUSIONAL MOSOLOLOR KONTEKSTiNDO

Annotasiya
Maqalada sanaye miilkiyyatinin miihafizasi sahasinda patent qanunvericiliyi milli

prizmadan, ham da ABS, Tthrkiya, Almaniya va digar dbvlatlarin timsalnda miiqayisdli
tahlil edilarak qanunvericilikdaki boluqlara patent miivakkillarinin statusu, masuliyyat
taminatz va ondaki tarixi qalq izIar, miiayyan prosessual-intitusional masalalarla alaqadar
mfinasibat bildirilir. Universal va regional olmaqla patent hfiquqlarmin beyndlxalq
taminat sistemi ara dzrmaya calb olunan prioritet masdalalrdandir. iki hiiquqi sistemda
6zthnii biiruza veran prinsipal farqlar va patent hfiquqlarmin pozulmasi ila bagh
miibahisdalrda miistasna yurisdiksiyaya malik milli-ixtisasla~dzrzlmiu, o ciimladan

beyndlxalq adalat miihakimasi mexanizmlari da midlifin diqqatindan yan kepa bilmazdi.

Abstract
In the article patent legislation in the field of the protection of industrial property is
analysed not only from national side of the prisma, but also from comparative side at the
examples of the USA, Turkey, Germany and other countries; the gaps in the legislation are
paid attention with being related to the status of patent attorneys, provision of
responsibilities, historical traces and some procedural -institusional issues. The

international provision system of patent rights with being universal and regional is the
priority of the involved issues in this study. Of course, the author couldn't ignore the
principal differences in two legal systems, national specialized and international justice
mechanisms with the exceptional juricdiction in the disputes regarding infringements of

patent laws.
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Giri§
aradiciliq imkanlari Tanridan verilmi , mohz elo Onunla hiidudlanmi,
poxsiyyotdon ayrilmaz varidatdir vo intellektual miilkiyyot f6vqolado
dorocodo qoxcohotlidir. Insan dtihasi onun layiqli hoyati tf in tominat

monboyidir. Sonuncu fikir horn do, Umumdtlnya Oqli Mtlkiyyot Toakilatlnln
Cenevrodo yerloaon monzil-qorargahinin gflnbozindo hokk olunub. Adam Smitin dili
ilo desok, onlar 6zlori oqli mohsullarlnin noticosini bolli bir "omtooyo" 9evirorok, 6z
yaamlarni tomin edo bilmolidirlor.

Holo Missuri tatlnln 1789-cu il tarixli Qanununda deyilirdi ki, insana onun
agllnin omoyinin noticosi olan miilkiyyotdon daha "artiq", oziz digor bir miilkiyyot
ola bilmoz.1 Oqli mfllkiyyot htiquqlari qeyri-maddi tobiotli oldugundan, bir nepo
mokanda realizo edilo bildiyindon vo horn do subyektlor dairosi qeyri-mohdud
oldugundan mohz belo faktorlar 9oxsayll potensial hflquq pozuntularlna porait
yaradir. Bu moqamda mohz Volterin fikirlori nozorimizdo canlanlr: "Bunlar
ocaqlarimizdaki oda bonzoyir: onu qon~udan gotiruib, dzfimfizdo yandirib,
digorlorino veririk vo beloliklo, hamiya moxsus olur..."2

Hegelo g6ro, intellektual mohsul verimlilik vo ya faydahhq baximindan yararll
olub-olmamasindan asih olmayaraq dovlot torofindon taninmalldir.3 Bu m6vqe tobii
ki, utilitarian tohlilloro sipordir. Yeri golmi~kon oqli miilkiyyotin monpoyi barodo
nozoriyyolordon biri sayilan standart iqtisadi nazariyyanin osas paradiqmasi mohz
intellektual mohsullarin ictimai faydah olmasi vo ictimai faydanl fordiloadirmosidir.4

Tosadiifi deyil ki, miiasir iqtisadiyyat bilikloro osaslanan iqtisadiyyat adlanir vo onda
yiglmi qeyri-maddi aktivlor maddi aktivlorlo miiqayisodo heq do az rola malik

1 Azorbaycan Respublikasi Oqli Mhlkiyyot Agentliyi, Oqli Miilkiyyot Hfiquqlari (moqalolor toplusu),
13 (2013).
2 Kamran Imanov, Umumdiinya Kitab va Milallifik Hiiququ Giinii va Azarbaycan Miiallifik Hiiquq

Tarixindan, Oqli Miilkiyyot Hiiquqlari (moqalolor toplusu) 127, 127 (2013).
3 Jeanne L. Schroeder, Unnatural Rights: Hegel and Intellectual Property, Cardozo Law, Legal
Studies Research Paper No. 80 (2004).
4 Chi Gfllon, AR-da Oqli Mhlkiyyot Hiiququnun Konstitusiya Htbquqi Tonzimi vo Tominatlan, 15
(2017).
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deyil vo intellektual kapitahn dzf iso osas valyuta qismindo lxi edir. Bollidir ki,
oqli miilkiyyotin qorunmasi sormayolorin qoyulu~unu vo ticaroti hovoslondirir. Bu
qorunmanin soviyyosi, bir nov xarici investisiyanin hazirhq ortini vo potensial
istoyini tomsil edir.

MiUki vo Siyasi huquqlar haqqinda Beynolxalq Paktin 18-ci maddosi fikir
azadhlgindan bohs etso do, 19-cu maddodo mohz " oxsi fikir" huququna toxunulub:

"Har bir insanin yaxsi fikra malik olmaq, 5z fikrini sarbast ifada etmak
hiiququ var. Bu hiiquqa dbvlat sarhadlarindan asil olmayaraq har dir
informasiya va ideyalar axtarmaq, almaq, fifahi, yazlih, matbuat yaxud
badii ifada formalari vasitasila yaxud Ozii seydiyi bayqa fisullarla yaymaq
azadligi da daxildir. "

Oqli miilkiyyot huquqlarinin qorunmasi dovlotin borcudur, fransiz miollif
$atobrianin tobiri ilo desok, burada "hdquq borcu dogmur, borc hflququ dogur".5

Belo huquqlarin qorunmasi ilo olaqodar roman-german va ingilis-sakson hiiquqi
sistemlarinda ba~llca forqloro diqqot yetirsok, ilk ntvbodo 2-ci tip dtvlotlordo
yaradiciliq mohsulunun daha qox comiyyotin maraqlarina cavab vermosi (necessitas
publica major quam privata - toplumun ehtiyaci fordin ehtiyacini flstoloyir) ortinin
iirdilmosinin ahidi ola bilorik. Burada daha ox ictimai faydahliq Onomlidir.

Ikincisi, roman german hflquq sistemindo htiquqi tominatlarin vo "toxunulmazhlgin"
bilavasito yaradicilhq mohsuluna ytnolik miioyyon edilmosi, ingilis-sakson htiquqi
sistemindo iso daha ox yaradicinin Ozino fokuslanmanin ahidiyik. Nohayot, qito
tlkolorinin qanunvericilik aktlarinda huquqi oxslorin oqli miilkiyyot sahosindo
huquqlarinin ilkinlikdon mohrum olmasinl daha qabariq okildo gtro bilorik.

Moqalodo mohz ononovi intellektual miilkiyyotin ntvii kimi sonaye miilkiyyotinin
mihafizosi sahosindo "portfel" rolunu oynayan patentlo bagh normativ baza tarixi-
komparativ metodla tohlil edilir. Patentlor profilaktik maneo olmaqla sonayenin
bitin saholorindo toroqqi itin to~viqat vasitolori hesab olunur. Onlar texniki
innovasiya tqtn olveri~li zomin yaratmaqla borabor, innovasiya sahosindo qidrotin
sibutu kimi lxi edir vo giiclii roqabot mtvcud olan bazarlarda istiinlik oldo etmok
tqtn ehtiyatla istifado edilo bilorlor. Bozon iso ixtirani patentlo mihafizo etmok qotin
olur vo ya onun qanunsuz istifado olunmasinl izlomok qeyri-mimkindir. Belo olan
halda texnologiya sahibino onu sirr olaraq saxlamaq daha sorfolidir, noinki
"etibarsiz" patent hflququ altinda qeydiyyatdan keirmok. Bununla borabor
prosedurun bahah olmasi, miistosna htiququn miiddotlo mohdudla~dirilmasi
sobobindon bozi ixtira~llar sonaye miilkiyyoti obyektini qeydiyyata almadan know-
how soviyyodo saxlayib Oz roqabot qabiliyyotlorini itirmomoyo istiinliik verirlor.
Bununla belo, patentlor biznesin katalizatorudur vo patent fondlarlnin kdmoyi ilo
onlar on yenilor barodo fasilosiz informasiya monboyi kimi ixi edir. Bir sizla,
patentin ahamiyyatini anlamaq itylin A.Linkolnun "dOvlat miilkiyyat arcivasini
qorumaqla diiha alovunu yanacaqla baslayir... " sOzlarini xatzrlamaq, zannimca,
kifayat edacak.

' Kamran imanov, Oqli Miilkiyyat Va 5 axsi Qeyri-Omlak Haquqlari, Oqli Miflkiyyot Hiiquqlari
(moqalolor toplusu) 131, 132 (2013).
6 Yeno orada, 134.
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I. Patent miivakkilllarinin hiiquqi statusuna dair milli
normativ-hiiquqi bazada bazi bo luqlara miinasibat
Azarbaycanda patent muvokkillrinin statusu "Patent haqqinda" 25 iyul 1997-ci il

tarixli Qanun (Bundan sonra - Qanun) va Nazirlr Kabinetinin 2000-ci il 15 fevral
tarixli Qarari il tosdiq edilmi "Patent miuvakkillri haqqinda" Osasnama (Bundan
sonra - Osasnama) il tonzimlonir. Tadqiqatimizin gediinda rastladigimiz bir nega
taassifdogumcu moqama diqqoti calb etmak niyyatindayik:

A) Sual doguran mosalalardan biri patent miuvokkillrinin reyestrdan (zxardma
aninin miiayyanl~dirilmasidir ki, zonn edirik, bunu ayird etmak atin mosaldir.
Ardicilligi izloyak: 1) Osasnamaya gora, ikayat apellyasiya urasinin qorarl il
tosdiq edildiyi halda, hamin qarardan qanunvericilikla miiayyan edilmi4 miiddatda
mahkamaya ikayat verilmadikda va ya qanuni qiivvaya minmi mahkama qararl i/a
Apellyasiya 5urasnn qararinin la,v edilmasi barada ikayat tamin olunmadqda,
patent mivakkili patent mivakkillarinin dovlat reyestrindan (zxarlhr.i7 GirtindiyUi
kimi hamin an va Apellyasiya $urasinin qorarinin "qtvvasi" (bu ifado altinda
aslinda ikayat verilmomosi va ya mahkama torafindon hamin ikayatin tomin
edilmomosini nazarda tuturuq) arasinda alaqa yaradihr. 2) Osasnamanin 7-ci
maddosina g6ra iso ikayata baxilarkan onun tin qoyulan tolablari pozan patent
mivokkilina qar~i xabordarllq edilir; yenidan attestasiya edilir, natica qanaatbax
olmadzqda reyestrdan (zxarihr - demali, bu moqamda onun reyestrdan ixarilma ant
sanki bir addim geriya akilib. (Peczenik tasnifat modelina8 sason "uygunsuzluq"
bo~lugudur - "inconsistency gap") Miivokkilin reyestrdan ixarilma aninin aydin
mtiyyan edilmosi zoruratini g6ruiruik. Bu anlaillmazllqlardan (leges ab omnius
intellegi debent - hargand bir az uzaqla diq) sadoca biridir.

B) Bali, miivokkillarin reyestrdan ixarilma asaslari ila bagh razi olmadigimiz bir
neqa masoloya toxunulmahdir. Hamin asaslar bunlardir: a) "vakalat veranla miiqavila
artlarini kobud akilda pozmasi Apellyasiya 5urasi tarafindan tasdiq olundugu

hahnda (vakalat veran tarafindan asaslandirilmzn ikayat arizasi daxil olarsa)", b)
"yenidan attestasiyanin naticalari qanaatbax olmadqda".9 Fikrimca, "b"-nin "a"-
ya nisbatan mtistaqil asas kimi mUiiyyan edilmosi dflzgfln deyil, 9unki "a"
bandindaki hal onsuzda yuxarlda qeyd etdiyimiz 7-ci maddaya gira, "b" hahni
artlandirmk iqtidarindadir, digar torafdan qanunvericilikdo yenidan attestasiyanl
artlandiran digar bir asas yoxdur. Demali, "a"-dan ba~qa yenidan attestasiyanl
artlandiran asas yoxdursa, "b" hahnin tosbiti garoksizdir. Nahayat, gistarilonlarin

(Osasnamada bela asaslara hamqinin miivokkilin vafati, digar pozuntulara yol
vermosi va s. hallar aid edilib) asas kimi yox, mahz sabob qismindo
miiyyanla~dirilmasini daha mqsadamivafiq hesab edirik. Osas qismindo iso
mahkam qararl va ya Oqli Miilkiyyat Agentliyinin (Bundan sonra - Agentlik)
qararl 1ixi edo bilardi. Bela ki, qanunvericilik saholarindo sabob va asas anlayilari
arasindaki bela inca cizgi heq do istisna olunmur.

C) Takliflarimizdan biri do bela sabablar qismindo alava olaraq "patent
mivakkilinin qanunvericiliyin talablari pozulmaqla miivafiq statusu alda etmasi
hah"nin tosbit olunmasidir. (Qinki attestasiyanln naticalarinin saxtala~dirilmasi
hallarl ola bilar va s.) Xitamla bagh mtxtalif normativ-huquqi aktlarda (dbvlot
qullugu va s.) qeyd olunan sababi g6rsak do, toossuf ki, reyestrdan ixarilma ila

7 "Patent miivokkillori haqqlnda" Osasnamo, mad. 6 (2000).
' Aleksander Peczenik and Gunnar Bergholtz, Statutory Interpretation in Sweden, Sudbury, 313
(1991).
9 Yuxanda istinad 7, mad. 8.
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bagl belo sobabo yer verilmayib. Eloca do bir sira 61k1olorin qanunvericiliyindo belo
sobablor qismindo muvokkilin xabarsiz itkin dfiimasi, 6lmii elan edilmasi, mahkum
edilmasi, barasinda tibbi xarakter/i macburiyyat tdbirlarinin tatbiq edilmsi,
mahkama qarari i/a faaliyyt qabiliyyatsiz va ya mahdudf~aiyyat qabiliyyatli hesab
edilmasi hallarinin bilavasito g6storilmosino baxmayaraq, (halbuki "Vokillor vo
vokillik fbaliyyati haqqinda" AR Qanununda belo hallar xitamla bagll hallardandir.0

Toossuf ki, AR qanunvericiliyindo yalnz "vafat etma hah" sonuncu asas kimi
g6storilarok normanin dairosi a~iq saxlanilmamidlr. (mosolon, qanunverici/ikla
miiayyan edilmi4 digar hallara istinad belo yoxdur.) Omumiyyotlo, muiahido
etdiyimiz budur ki, AR qanunvericiliyindo fbaliyyato xitam verilmo ilo bagll demok
olar ki, bitin normativ-huquqi aktlar "qapah norma" movqeyindadir. (lakin bunu
mtbahisolandirmayocayik.) Sonda bildirmak istayirik ki, qeyd etdiyimiz bu bir nero
sabobin Osasnamonin motnino olavo olunmasinin vacib olmasi qonaotindoyik.

D) Yeri golmi~kon, reyestrdan ixarllma asaslarlndan daha biri "patent mfivakkili
tarafindan mazmunu haqiqata uygun olmayan sanadlar va mialumatlar verildiyi"
hahdir. Qeyd edok ki, maddonin quvvodon dtimti variantinda "bilarakdan" ifadosi
(mutblq ort kimi) yer alsa da, sonradan doyi~iklik edilarok homin ifadonin normanin
motnindon ixarllmasini ugursuz addim hesab edirik, hansi ki, qanunvericilikdo
muiahido etdiyimiz daha doqiq tonzimlamolor kifayat qodordir. Mosolon,
"Korrupsiya haqqinda" AR Qanununda maliyyo xarakterli toloblaro dair
molumatlarln verilmosino munasibotdo mahz "qasdan" ifadosi ilodilib 11 vo s. kimi
ox sayh aktlar fikrimizi tosdiq edocakdir.

E) Vurgulanmall olan mosololordon biri do patent muvokkili ilo vokalot veran
arasinda yaranan qar illqll munasibotlor zamani meydana golir. Osasnamonin 2.2-ci
maddosino g6ro, vokalot veran uzarino duton ohdoliklari yerino yetirmadikdo vo ya
Azorbaycan Respublikasinin quvvodo olan qanunvericilik aktlarlna, patent
mivakkilinin pe akarhq etikasina qar i ixan toloblor iroli surdukdo patent
muvokkili muqavilo ilo ondan aldigi tapirigi yerino yetirmokdon imtina edo bilor.
Foqot, patent muvokkillori ilo bagll onlarin peokarliq etikasina dair toloblori
mtoyyon edon xususi normativ-huquqi akt vo ya norma miioyyon edilmodiyindon
belo toloblorin no olmasi adresatda kifayat qodor sual doguracaq. Ikincisi, agar biz
(zxq yolu kimi an son vaziyyatda "Vakillarin Davranz Qaydalari haqqznda"
Osasnamaya istinad etsak bela (bu kimi istinad diinya tocribosindo istisna
olunmayan olunmayan haldir), yeno do "Vokillor vo Vokillik fbaliyyati haqqinda"
Qanunda tosbit olunmu etika ilo bagl "Vakillarin Davranz Qaydalari haqqnda"
s6zugedon Osasnamaya istinad edon he olmasa hor hansi blanket normadan belo
"mahrum" oldugumuzu g6rocoyik.

F) Diqqotolayiq digor bir moqam patent muvokillorinin attestasiyasl u0in rusum
prosedurlaridir ki, toossuf doguran ui moqamin ahidiyik. Birincisi, Osasnamaya
g6ro, attestasiyadan ke~mi oxs muvafiq bildiri~i aldiqdan sonra 1 (bir) ay
muiddatindo patent muvokkillorinin qeydiyyata ahnmasi, ohadotnamo verilmosi vo
qeydiyyata allnmi patent muvokkili barodo molumatlarin dorc olunmasi Uiqiin
mtoyyon edilmi haqqin odonilmosini tosdiq edon sonadlari Agentliyo toqdim
etmodiyi toqdirdo attestasiyanln noticalari logv edilmi hesab edilir.12 Bu cUr
yana~mani olduqca adalatsiz hesab edirik. Digor torofdon nozora alsaq ki, homin

lO "Vokillor vo vokillik foaliyyoti haqqlnda" Azorbaycan Respublikasimn Qanunu, mad. 23 (28
dekabr 1999).
" "Kormpsiyaya qar~i mtibarizo haqqlnda" Azorbaycan Respublikasimn Qanunu, mad. 6 (13 yanvar
2004).
12 Yuxanda istinad 7.
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oxs Osasnamonin digor bir tolobino osason il orzindo yalniz 1 dofo attestasiyadan
keqmok i tin mtfraciot edo bilor, belo olan halda attestasiyanin noticolorinin logvinin
birmonall qobul edilmosi odalotsizdir, dzf do namizodin attestasiyada iytirak
etmamasinin fizrhi sabablari tanindigi halda, riisum fitin - yoni sonraki prosedura
mflnasibotdo fizrhi sabablarin taninmamasi, fikrimizco, montiqi deyildir. Ikincisi,
Osasnamonin motnino edilmi 18.12.2018-ci il doyi~ikliklorino qodor burada blanket
xarakterli norma kimi "AR DOvlot riisumu haqqinda" Qanuna istinad edilmi~di,
ancaq homin qanunda no qeydiyyat, no ohadotnamonin verilmosi, no do
molumatlarn dorci ftli/n uzun miiddot idi ki, riisum qfivvodo deyildi. Gostorilon
tarixdon sonra voziyyotdon lxi yolu kimi "rijsum"dan yan ke9ilso do, yeno do
"haqqzn" mobloginin mtioyyon edilmosi vo Odonilmosi qaydasina istinad edon heq
bir norma g5riilmiir. Bundan ba~qa nodonso mflvafiq doyi~iklik edilorkon
Osasnamonin digor bir maddosindo tosbit olunmu "ilkin olaraq orizoyo qo~ulmali
olan riisum barodo sonod" diqqotdon yaynmi dlir, yoni attestasiya fitin homin
riisumun da hansi aktla miioyyon edilmosi sual altindadir. Nahayat filyincisi,
Osasnamoyo gdro, mhioyyon edilmi haqlarn Odonilmosini tosdiq edon sonodlor
toqdim edildikdon sonra 3 (Uq) gin muiddotindo oxs patent mflvokkili kimi patent
mfivokkillorinin dovlot reyestrindo qeydiyyata ahnlir vo ona ohadotnamo verilir.
Demoli, dorc tf in ayrica haqq Odonilmosino dair tolobin olmaslna baxmayaraq
dorclo bagll konkret miiddot qanunvericilikdo 6z oksini tapmamlm vo
mohdudladlirlmamidlr. Xatirlatmaq yerino dfltor ki, sozugedon nilanslarla bagll
"Sonaye mfllkiyyoti obyektlorinin mtihafizosi sahosindo riisumlarln vo ddoni~lorin
moblogi vo Odonilmosi Qaydasinin tosdiq edilmosi haqqinda" AR Nazirlor
Kabinetinin Qorari qfivvodon dcltmflcdtr.

Patent miivAkkillorinin atesstasiyast ild bagh ixtisas ddrocdsind (digor ortldrd
do) dair tdldbldrd komparatistik yana~ma goroyi duyuruq. Belo ki, milli
qanunvericiliyo gdro, sonaye mllkiyyotinin muhafizosi sahosindo xfisusi kurs bitiron
vo ya homin sahodo on azi iki il staji olan oxslor, huququn totbiqi vo todrisi
sahosindo on azi iki il staji olan hilquq~flnaslar ixtira, faydall model, sonaye
numunosi, omtoo ni~anl vo cografi g6storiciyo gdro hflquqlarin qorunmasi sahosindo
AR normativ huquqi aktlari, beynolxalq muqavilolori flzro zoruri bilikloro malik
olmaq orti ilo patent miivokkili kimi atesstasiyadan keqo bilorlor. 13 G6rUndUyU
kimi, Azorbaycanda patent miivokkili anlayii Umumi mona kosb edir, yoni sonaye
mfllkiyyotinin muihafizosi sahosindo "patent agenti" va "patent yakili" anlayilari
bilavasito forqlondirilmir, sadoco olaraq yaxslar va hiiquqyiinaslardan sdhbot gedo
bilor. Lakin oksor - xiisuson do anqlo-sakson hiiquqi sistemli ddvlotlordo gostorilon
anlayi larla bagli mthoyyon edilmi prinsipial forqlordon biri budur ki, agentlor omtoo
ni~anl, cografi gdstorici vo digor olaqodar obyektlorlo bagli (ixtira, faydah model,
sonaye nflmunosi istisnadir) tomsilqilik vo huquqi moslohot funksiyasi daclimr, ali
huquq tohsilinin olmasi patent vokilindo oldugutok tomol sort deyil, agent daha 9ox

inzibati orqanlar qarislnda, patent vokili iso mohkomo qarislnda tomsilqilik vo
madafio funksiyasina malikdir. " Eloco do, agentlorin qeydiyyat proseduru,
xidmotlorinin doyori do aydin forq yaradir, hom do agentlorin foaliyyotindo "ilkinlik"
sezilir, mosolon patent almaq fi tn iddia sonodinin tortibi vo s. Odur ki, miidafio
xarakterli todbirlorin hoyata keqirilmosi ilo bagli pozulmu patent hflquqlarinin
mohkomo muibahisolorindo yalniz patent vokilindon danl~maq mflmkflndlir. Ancaq
Azorbaycanda agent anlayimlndan, fimumiyyotlo, istifado olunmur, bUtUn patent

"Yuxanda istinad 7, mad. 5.
14 Burada bax: https://www.beemlaw.com/patent-agents-vs-patent-attorneys/ (son baxi 22 aprel
2019).
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mvokkillarina umumi olaraq mahkamodo tamsil~ilik, mudafia va moslahat
funksiyalari hovalo edilmi~dir. Hindistan, Sinqapur kimi 61kolordo iso yalnizca
"patent agenti" anlayiindan istifado olunur. (Mosolon, Hindistanin 1970-ci qobul
edilmi vo indi do quvvodo olan patent qanununda muvokkil anlayiindan istifado
olunmayib, Sinqapurda iso huquq tohsili zoruri ortdir. 15)

Staja golinco, milli qanunverici an azi 2 il staji moyyon edorkon onun
"fasilasizilyi talabini" iroli surmomi~dir.16 Maraqhdir ki, Avstraliya qanunvericisi
patent muvokkilinin qeydiyyata ahnmasi uiun bela tolobo fasilosizlik prinsipini do
olavo edir. Ogor 2 il staj fasiloli okildo toplanmisa, bu zaman homin stajin
toplandigi hudud 5 il mtiyyan edilarok ar~ivalanir.17 Almaniyada (patentanwiilte
patent mivakkili) g6starilan muddat 3 il, Ukraynada an azi 5 il ta~kil edir. "
Kanadada bu muddat aylarla - 24 ay kimi mtiyyan edilir va patent muvokkillarinin
attestasiyasl AB$-a munasibotdo oxmorhololi prosedurlarla muiahido olunur. 19 Yeri
golmi~kon, nozoro arpan digor bir forq bozi 61kolordo tolob kimi hiiquq pozuntusuna
yol vermomok ortinin iroli suri1mosidir. Mosolon, Avstraliyada son 5 il orzindo oqli
mulkiyyot sahasinda huquq pozuntusuna gora masuliyyoto calb edilmayan axslar
attestasiyaya buraxihrlar,2' halbuki milli qanunvericilikdo bela bir tolob mtioyyon
olunmamidir. Haminin AB$ (patent muvokillarinin sayina gora Kaliforniya, Nyu-
york vo Texas ardicil olaraq ilk tiluyu boltur), Avstraliya kimi d6vlotlorin
timsahnda-digar 61kalardan forqli olaraq, Azarbaycanda patent muvokkilinin yuksak
monovi gbstoriciloro vo nufuza malik olmasi tolobi qanunda vo ya osasnamodo
bilavasito tosbit edilmomi~dir.2

Ya senzi ila bagh iso AR qanunvericiliyindo konkret ya mohdudiyyotini
g6rmiiriik. Yeni Zenlandiya (burada bir ox muvokkil Trans-Tasman Muqavilasina
asason ham do Avstraliyada tamhuquqlu muvokkil hesab olunur22) va Yaponiyada
(burada onlar omtoo ni~anl, kommersiya sirrinin muhafizosi, gomruk sahosindo do
butun instansiyalarda solahiyyotlidirlar) iso ks movqeyin ahidi olmaq miimkiindiir.

Haminin Yaponiyada "benriilar" (" _±") adlanan hamin axslarin statusu

noinki patentlo bagh normativ baza ilo, eloco do vokillik foaliyyoti ilo bagh qanunda

da ( -±5z bengo~ilarin statusu haqqinda qanun, 1949-cu il) tonzimlonir,

Azorbaycanda iso "Vokillor vo Vokillik foaliyyoti haqqinda" Qanunda noinki xususi
norma, umumiyyatla, Osasnamado hamin qanuna istinad edon har hansi norma
yoxdur.23 Attestasiyanin kegirilmo tezliyino golinco, oksor 61kolordo tolob ildo an azi
1 dofo kimi mtiyyon olunsa da, Hindistanda bu g6storici an azi 2 dofodir.24

15 Burada bax: http://www.depenning.com/patent-agent-india.html (son baxi 16 mart 2019).

16 Yuxanda istinad 13.

17 The Institute of Patent and Trade Mark Attorneys of Australia, https://ipta.org.au/ (son baxi 20
aprel 2019).
"s Burada bax: https://ukrpatent.org/en (son baxi$ 28 mart 2019).
'9 Burada bax: http://www.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/h-wr02066.html (son
baxi$ 20 aprel 2019).
21 Yuxanda istinad 17.
21 Patent Attorneys and Patent Agents - United States,

https://www.tmlawworldwide.com/2012/12/20/patent-attorneys-and-Datent-agents-united-states/ (son
baxi$ 28 mart 2019).
22 Yuxanda istinad 17.
23 - Japan Patent Attorney Act, No.49 of April 26, 2000;

-- T - - No. 205 of June 10, 1949.
24 Yuxarida istinad 15.
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II. Sanaya mfilkiyyatinin mtihafizasinda "yetarsiz"
masuliyyat. Kriminalla dirma prosesinda sovet

dbnaminin qallq iziari

A. Yetarsiz masuliyyat cinayat-htiquqi aspektdo
"Patent haqqinda" AR Qanununun 24-cUi maddosino gdro, patent hiiquqlarini

pozan oxslor AR inzibati Xotalar Mocollosino vo AR Cinayot Mocollosino uygun
mosuliyyot daiyirlar. Lakin gtstorilon moqamda hesab edirik ki, patentlo bagli
hiiquqlara qosd edon omollorin kriminalladlirlmaslna miinasibotdo qanunverici
digor oqli mtilkiyyot obyektlorindon forqli olaraq sonaye miilkiyyoti obyektlorino
qosd edon omolloro gtro inzibati mosuliyyotin miioyyon edilmosino kifayot qodor
etinasiz yana ma niimayi etdirir. AR CM-nin 166-ci maddosin gbr, ixtirallq vo
patent hiiquqlarini pozma, yoni ixtiradan vo ya somoroloadirici toklifdon qanunsuz
istifado etmo vo ya ixtira yaxud somoroloadirici tokliflorin mahiyyoti barodo
molumatlarl miollifin razillgi olmadan vo rosmi dorc edilonodok yayma, miiollifliyi
monimsomo, orikli miiollifliyo mocbur etmo, ogor bu omollor noticosindo xeyli
miqdarda ziyan vurulmu~sa, cinayot mosuliyyoti yaranlr. Burada diqqotimizi qokon
iki mosolo vardir. ilk olaraq "Patent haqqinda" AR Qanununda somoroloadirici toklif
anlayi lndan istifado edilmir, eloco do aydindir ki, o, patentlo miiollifliyi, ilkinliyi
tosdiq edilon vo istifadosi Uiqijn mtistosna hiiquq verilon obyektlor sirasinda
gtstorilmomi~dir. Demoli, normanin motnindon belo aydin olur ki, onda
somoroloadirici toklifo miinasibotdo hiiquqlarin pozulmasi patent hiiquqlarinin yox,
ixtirallq hiuquqlarlnin pozulmasi anlayi lna aid edilocokdir vo tistolik
qanunvericinin m6vqeyino gtro ixtirallq hiuquqlarlnin obyekti tokco ixtira deyil.25

Oslindo ixtirallq vo somoroloadirici toklif anlayi lna qtivvodo olan qanunvericilikdo
torif verilmomi~dir. "Oqli mfilkiyyot hiuquqlarlnin tominati vo piratllga qar~i
mtibarizo haqqinda" AR Qanununun anlayi lar aparatinda da oqli mtilkiyyot
hiquqlari anlayi lna somoroloadirici toklifo olan hUiquqlar aid edilmomi~dir. Eloco
do todqiqatimiza "colb olunan" digor normativ hiiquqi akt kimi "ixrac nozaroti
haqqinda" AR Qanununun anlayi lar aparatinda da oqli foaliyyotin noticolori
anlayi lna koaflor aid edilso do, somoroloadirici toklif qeyd edilmomi~dir.27 Yeri
golmi~kon, Umumdflinya Oqli Mtlkiyyot Toakilatlni tosis edon Konvensiyanin 2-ci
maddosindo oqli mtilkiyyot hiiququnun obyektlori siyahisinda da bilavasito
somoroloadirici toklif gtstorilmomi~dir, horqond belo siyahinin qeyri-qotiliyi
mosoloni qabartmagimiza mane olmamahdir.

Tohlil filtin AR Konstitusiyasinin 30-cu maddosindo 6z oksini tapmi a~agidaki
mtiddoalara fokuslanaq: "Hor kosin oqli mtilkiyyot hiiququ vardir. Miiolliflik
hiiququ, ixtiraqiliq hiiququ vo oqli mtilkiyyot hiiququnun ba~qa nOvlori qanunla
qorunur." Demoli, Konstitusiya tzliiytindo "ixtirallq hiiququ" anlayiini tosbit edir,
ancaq qanunvericilikdo ixtirallq foaliyyotinin nodon ibarot olmaslna dair norma
tapmaq xeyli qotindir. Bolko do bu, sovet dtvriiniin tarixi-hiiquqi qahqlarindandir.
Son fikrimizi arqumentloadirmok Uiqiin Azorbaycan SSR 1978-ci il Konstitusiyasinin
mafvafiq normasina diqqot yetirok: "...bu azadhq elmi todqiqatlarin, ixtirazlq va
samaralaydiricilikfaaliyyatinin daha da geni~londirilmosi..." Buradan aydin olur ki,

25 Azorbaycan Respublikasimn Cinayot Mocollosi, mad. 166 (30 dekabr 1999).
26 "Oqli millkiyyot hiiquqlannin tominati vo piratqiliga qar~i miibarizo haqqinda" Azorbaycan

Respublikasinin Qanunu, mad. 1 (22 may 2012).
27 "Ixrac nozaroti haqqinda" Azorbaycan Respublikasinin Qanunu, mad. 1 (26 oktyabr 2004).
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istinad edilan konstitusion normada ham ixtiraqlllq, ham do samrnraldiricilik
anlaytitna toxunulub. Yeri galmi~kan oqli miilkiyyat sahasinda o divr iiqiin kifayat
qadar geni mosololari tonzimloyan 167 maddadan ibarat SSRI Nazirlar Sovetinin 21
avqust 1973-cii il tarixli Qorart ila tosdiq edilmi "Ka~flar, ixtiralar va
samrnraldirmr takliflarina dair" Osasnamaya gira samrnraldirmr (qeyd: 1978-ci il
Konstitusiyasi va qiivvodo olan AR CM samrnraldirici, AR Omrk Mocallosi iso har
iki ifadani i~ltmidir) taklifina daqiq anlayt verilmi~dir. Nahayat, son arqument
kimi Azarbaycan SSR 1960-ct il Cinayat Mocallosinin "miolliflik va ixtiraqllq
huquqlarint pozma" adi 140-ct maddasinin dispozisiyastna da nazor salaq:

"ixtirantn va ya samaralaydirici taklifin miiallifliyini manimsomo va ya
ixtiranln, yaxud sarnorala~dirici taklifin miiallifini arikli miiallifliya

macbur etma, habelo ixtira qeyda atnana qador ixtiralinln raztltgl olmadan
onu elan etmo..."

Giiindiiyii kimi, burada vurguladilgmlz alamrtlar demak olar ki, tam iist-iisto
dtitr. Ancaq 1960-ct il CM-da xeyli miqdarda ziyan torkibdo nazarda tutulmayib ki,
bu da muhum istisnadir. Yeri golmi~kan, sovet dinami iiqiin oqli miilkiyyot
huquqlarina dair miistasna ahamiyyat da~lyan Azarbaycan SSR-in 1964-cii il Miiki
Mocallosind328 oqli miilkiyyat obyektlorinin hiiquqi rejimi ila bagit (o ciimnldon,
ka~flar) miifassal normalara rast galinso do, qiivvodo olan Miiki Mocalla bela
"imkandan" mahrumdur. Oslinda tonzimlamanin maqsadamuvafiq olmamast
6zliiyiinda mocallanin bela "iqtidara" malik olmastnt ahomiyyotsiz edir. Maraqltdtr
ki, burada har ikisi qeyri-onanovi qrupa aid edilmosina baxmayaraq samrnraldirici
takliflar ka~flarla yox, mahz ananavi obyektlorlo birlikdo nizamlanml~dlr. Bela ki,
beinci blma ka~flara, alttnct bolma iso ixtira, samrnraldirici taklif va sonaye
niimunasi ila bagit hiiquqlara hasr olunub. Mahz bu haltn ozu do siziigedon
qalqlardandlr.

Nivboti maraqli mosala hiiquqtosdiqlayici sonadlarin nivii ila bagltdtr. Kihna
Miiki Mocalloy gira ixtirantn muillifi oz miilahizasin uygun ya ixtira iUiqin
miistasna hiiququ divloto verilmakla miiallifliyinin qabul edilmosini, ya da ixtira
iiqiin ona miistasna hiiquq verilmakla miialliflik hiiququnun qabul olunmastnt talab
edo bilar. Birinci halda ixtira iiiin miilliflik ahadatnamasi, ikinci halda patent
verilir. Haztrda quvvada olan patent qanunvericiliyinda iso bela diferensasiyaya,
iimumiyyatla, yol verilmami~dir.

Son olaraq, qanunvericinin mivqeyindan digar bir naticaya galmoyin qeyri-
miimkiin olmasl ila alaqodar sarnarala~dirici taklifin ixtirailllq anlaylilnl torkib

hissasi hesab edilmomosinin, o ciimkldan hamin maddanin dispozisiyastna (eloca do
maddanin adtna) zoruri dayi~ikliyin edilmosinin torofdarlylq, qiinki: a)
samrnraldirici taklif qeyri-onanovidir, ixtira iso ananavi intellektual mUIkiyyat
obyektidir va patentla miihafiza edilir; b) ixtira yalniz texniki hollo yinalik
takliflarla bagit movcuddur, samrnraldirici taklif iso ham texniki, ham idaroqilik,
ham do ta~kilati takliflarla bagltdtr; c) yuxartda gostardiyimiz Osasnamaya gira
samrnraldirmr takliflarina dair hiiquqtosdiqlayici sonad vasiqo, ixtira ilb bagit
patentdir; q) AR-ntn Omrk Mocallosinin ixtiraql anlayl~l il samrnraldirici anlayl~l,
o ciimkldan ixtira va taklif arastnda qoydugu farqlar kifayat qadar aydtndtr; d)
sonaye miilkiyyatinin digar obyektlorinin (xiisusan do, sonaye niimunasi) miihafizasi
ila alaqadar cinayat qanunvericiliyi tominatlar baxtmtndan xeyli darocado

28 Azorbaycan SSR Mulki Mocollosi, 1, 4, 5 vo 6-ci bo1molor (11 sentyabr 1964).
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yetorsizdir. Odur ki, dispozisiyaya hom do sonaye niimunosi ilo bagli mtivafiq
olavolor edilmolidir.

Sonaye niimunosinin qorunma mexanizmindon sdz dfi~mfilkon, Azorbaycandan
forqli olaraq Tirkiyodo mohkomo-miidafio todbirlori, prosessual osaslar vo
mosuliyyot todbirlorini miifossol tonzimloyon qanunqiivvoli akt kimi qobul edilmi
"Endfistriyel tasarlmlarln korunmasi hakkinda" ayrica normativ-hiquqi aktin
movcudlugunu vurgulamaq mfltloqdir. Burada digor osas forqli moqam miiddotlorlo
bagldir. Ogor Azorbaycan qanunvericiliyindo sonaye niimunosi patentinin qiivvodo
olma miiddotinin 5 ildon artiq olmamaq ortilo uzadilmasi mtimktindtirso, s6ziigedon
aktla "endtistriyel tasarim" ttlin homin middot 5 illik yenilonmo d6vrlori ilo 25
ildon artiq olmamaq ortilo uzadla bilor.29

Azorbaycanda sonaye niimunosi titiUn osas sort yenilik vo orijinalllqdir. °

Mtiolliflordon M.Yolquyev homin meyarlarn mtiqayisosini apararaq qeyd edir ki,
orijinalhq meyarl Avropa ddvlotlorindo forqli mona yiikiino malikdir.3 1 Mosolon,
Almaniyada osas mosolo yaradici oxsin zehni omoyinin soviyyosidir, adi yaradici
insanlardan qoti forqlonmolidir. Lakin Fransada voziyyot forqlidir, "soviyyo"
Almaniyadan forqli olaraq miihUim meyar deyil, osas olan noticodir. Jsveqrodo iso
orijinalhq Ozndo ayirdediciliyi ehtiva edir, hansi ki, Ttfrkiyo qanunvericisi do
analoji m6vqedodir. Mtiollifin qeyd etdiyi, vacib mosololordon biri do budur ki, ixtira
vo faydah modeldon forqli olaraq sonaye niimunosi titiUn "sonayedo totbiq
edilobilonlik", yoni dofolorlo istehsal olunabilonlik orti 2009-cu ildo "Patent
haqqlnda" AR Qanununun motnindon yixarilmi dir. Tirkiyodo eyni voziyyoti g6rsok
do, Almaniya qanunvericiliyindo homin sort holo do dz movcudlugunu
saxlamaqdadr.32 Yeri golmi~kon, Azorbaycan "Sonaye ntimunolorinin qeydiyyati
haqqlnda" Haaqa Sazi~inin Cenevro Aktinin (2010), eloco do, "Sonaye
ntimunolorinin beynolxalq tosnifatinin tosisi haqqlnda" Lokarno saziinin (2003)
iizviidir. Unutmadan bunu da qeyd edok ki, ixtira ilo bagh da AB$-ln mohkomo
tocrtibosi yalniz "yaradici diiha pariltisi" ilo (flash of creative genius) orsoyo golmi
ixtiralara patent verilmosini mtfmkfln sayir vo fikrimizin ilk bariz ntimunosi AB$ Ali
Mohkomosi torofindon 1850-ci ildo qobul edilon Hotckiss v.Greenwood qoraridir,
hansi ki, mohkomo farfor qapi dostoklorinin daha dayaniqh vo estetik olmasina
baxmayaraq patentin taninmasindan gdstorilon xiisusatda imtina etmi di.33

B. Patent hiiquqlarinin qorunmasinda inzibati mquqlarinin
qorunmasinda
Ikinci bir mosolo CM-nin 165-166-cl maddolorino miinasibotdo 165-ci maddonin

qeyd hissosindo xeyli miqdarda ziyanin doyorinin 1000 manatdan artq mtioyyon
edilmosidir ki, AR Inzibati Xotalar Mocollosindo do 6z n6vbosindo az miqdarda
ziyanin vurulmasi ilo bagh digor eyniadll maddolori g6ro bilsok do,34 (yoni miiolliflik
huquqlarinl vo ya olaqoli huquqlari pozma; inteqral sxem topologiyasindan
istifadoyo mtistosna huququn pozulmasi; folklor nitmunolorindon istifado toloblorinin
pozulmasi; molumat toplularindan qeyri-qanuni istifado edilmosi) mohz 1000

29 554 sayli Endiistriyel Tasarimlann Korunmasi Hakkinda Kanun Htikmiinde Kararname/95

o Patent haqqlnda" AR Qanunu, mad. 9
31 Yolquyev Mlibariz, Azerbaycan Hukukunda Endiistriyel Tasanm Kavrami ve Korunmasi (Titrk

Hukuku he Mukayeseli Olarak), 13 (2015).
32 Yeno orada.

" Tugba Canatan Akici, Amerika Birle~ik DevIetleri ve Tfirkiye'de Patent Haklannin Geli~im Shireci,
Ankara, 75. (2011)
14 Azorbaycan Respublikasimn Inzibati Xotalar Mocollosi, mad. 185-188 (29 dekabr 2015).
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manatdan artq olmayan ziyana minasibotdo patent vo ya ixtirailiq huquqlarlnin
pozulmasina goro masuliyyot miioyyon edon miistoqil normanin nozordo
tutulmamasinin ahidiyik. Toossuf ki, yalniz AR IXM-in toxum~uluq haqqinda
qanunvericiliyin pozulmasina dair 287-ci maddosindo patent sahibi ilo lisenziya
miiqavilosi baglamadan bitki sortlarlnin toxumlarlndan istifado edilmosino vo
geodeziya vo kartoqrafiya haqqinda qanunvericiliyin pozulmasina dair 270-ci
maddosindo d6vlot qeydiyyatina allnmami vo ya patenti allnmami yaxud
sertifikatla~dirlmami geodeziya vo kartoqrafiya materiallarlnin vo molumatlarlnin,
xiisusi toyinath geodeziya vo kartoqrafiya avadanllginin, cihazlarlnin ticarat
d6vriyyosina daxil edilmosino g6ro masuliyyot nozordo tutulur. Bu iso potensial
huquq pozuntularlnin ox kiqik bir hissasi sayila bilor. Eyni zamanda qeyd etdiyimiz
hor iki maddodo ziyanln miqdarl belo torkibdo miloyyon edilmayib. Odur ki, AR
IXM- sonaye miilkiyyotinin milhafizosi ilo bagl miivafiq torkibin olavo edilmosinin
zorurati qonaotindayik.

Digor bir torofdon "Haqsiz roqabot haqqinda" AR Qanununda muoyyon edilmi
maliyyo sanksiyalarl a~kara ixardigimiz voziyyoto "boraot" qazandirmir. Roqibin
tosorriifat foaliyyotinin toqlidi formasinda (yoni digor tosorriifat subyektinin patent-
lisenziya hiiququnu pozmaq yolu ilo onun mahsulunun birba~a takrarlanmasi) haqsiz
roqabotdon soz duimuikon vurgulamall oldugumuz bazi miitlaq moqamlar vardir:
Azorbaycan Respublikasinin miivafiq qanunvericiliyindo qeydiyyata allnmami
sonaye miilkiyyoti obyektinin miimkiin qorunma ortlorindon bohs edilmir. (Paris ve
TRIPS kimi beynolxalq aktlarda da g6starilan mosoloya toxunulmurdu) Anglo-
sakson hiiquqi sistemino monsub amerikan vo ingilis hiiququnda qeydiyyata
allnmayan vo ya qorunma miiddoti ba~a atmi yaradicilhq mohsullarlnin istor
zahiron, istorso do funksional cohotdon birobir toqlidi miimkiin vo hiiquqi hesab
edilir.35 Qiinki ingilis-sakson yana~masinda qorunma tominati olmayan yaradicilhq
mahsulunun toqlidi oksina, iqtisadiyyata hoyat verir, roqaboti artirlr, bazarda
qiymotlari a~agi sallr. (me too product... )36 Tam oksino qito hiiququnun miihiim
parkasi olan fransiz huququnda belo kor-korana taqlid (slavish imitation) haqsiz
roqabot sayihr. Maraqhdir ki, Almaniyada Fransadaki sort m6vqedon farqli olaraq
belo toqlida yol verilir: "Nachahmungfreiheit va ya freedom of imitation", ancaq
miloyyon istisna ortlorlo patenti allnmami mahsulun miihafizasi miimkiindtir, belo
analoji voziyyoti Ispaniyaya da aid edo bilarik.37 Qeyd edak ki, Ttirkiyodo ovvllor
bu monada "tescilsiz" obyektlorin milhafizosi nozordo tutulmasa da, (hazirda AR-da
belodir) 2016-ct il "Sinai Mulkiyyet Kanunu"na goro qeydiyyata allnmayan sonaye
miilkiyyoti obyektlorinin do qorunmasina tominat verilir.3 s

Yeri golmi~kon, n6vboti toossfdogurucu moqami istintaq aidiyyatina nozor
salarkon a~karladiq. Bela ki, AR CPM-in 215.3. 1-ci maddosinin tolablrina g6ro, AR
CM-nin 165.2 (miilliflik vo alaqoli hiiquqlar), 165-2 (folklor ntimumolori), 165-3
(molumat toplularl), 166.2-ci (patent vo ixtirailliq) maddolarindo nozordo tutulmu
cinayatlara dair ilor Uizro ibtidai istintaq prokurorluq torofindon aparihr. Lakin
nodonso qanunverici inteqral sxem topologiyasindan istifadaya milstasna hiiququn
pozulmasi amolino giro aidiyyati muoyyon etmayi "unudub". Aidiyyati muoyyon
edon iki normativ hiiquqi aktdan digari kimi "AR CPM-nin tosdiq edilmosi, qiivvoyo

15 Cahit Suluk, Kar~illatinnali hukuk iiginda ttirk hukukunda tescilsiz sinai iiriinlerin haksiz rekabet
hiikiimleri ile kornmmasi, 12 (2014).
36 Yeno orada, 12-16.
17 Burada bax: http://www.ankarabarosu.org.tr/siteler/ankarabarosu/frmmakale/2014-1/06.pdf (son
baxi$ 20 aprel 2019).
"8 Sinai Miilkiyyet Kanunu, mad. 51 (22 dekabr 2016).
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minmosi vo bununla bagli hiiquqi tonzimlomo mosololori haqqinda" AR Qanununun
vo homin Qanunla tosdiq edilmi AR CPM-nin totbiq edilmosi barodo AR
Prezidentinin Formaninda da sozilgedon omolin adi 9okilmir. $tibhosiz, AR
Konstitusiya Mohkomosinin hakimi I.Nocofovun 6z xiisusi royindo vurguladigi kimi
cinayot prosesindo analogiya mfimkiin represiyalari geni~londirmir, o, cinayot-
prosessual miinasibotloro vo onlari yaradan hiiquqi faktlara dinamizm vermoklo
pozitiv rol oynayir.3 9 (Qeyd: "Normativ hiiquqi aktlar haqqinda" AR Konstitusiya
Qanununa g6ro, cinayot, inzibati xotalar vo vergi qanunvericiliyindo, mosuliyyoto
colb olunma, hiiquqlarn mohdudla~dirllmasi vo vozifolorin miioyyon edilmosi
hallarinda hiiququn analogiyasindan vo ya qanunun analogiyasindan istifado oluna
bilmoz.4°) Ancaq ominliklo deyo bilorik ki, qanunvericinin d6vlot orqaninin
solahiyyotlori baximindan (xiisuson do ona miinasibotdo yalniz qanunda
g6storilonloro icazo verildiyini boyan edon hiiquqi aksiomu miitloqlo~dirsok) hor
dofo analogiyanin "timidino" qalmasi adresat tiytin heq do yax~i voziyyot
yaratmayacaqdir. Bununla belo sevindirici hal da vardir: Azorbaycan MDB
mokaninda inteqral sxem topologiyalarina dair qanun qobul edon ilk d6vlotdir.
Mosolo ilo olaqodar son qeydimiz iso budur ki, AB$-in mohkomo praktikasi inteqral-
sxem topologiyasini ononovi yana~madan forqli olaraq sonaye milkiyyotinin obyekti
kimi taniyir. 1

III. Oqli Mtilkiyyat Agentliyinin statusunun publik
hiiquqi §axs qisminda miayyan edilmasi ila bagli hoyata

ke irilmali olan zaruri normativ tadbirlar
Qeyd etmok lazimdir ki, to kilati-hiiquqi islahatlarin yaratdigi noticolorlo bagh

olaraq miivafiq olaqodar aktlarda uyu mazhqlar - institusional bariyerlor &ti i
btiruzo verir. "Istehlak bazarina nozarot, standartla~dirma, metrologiya vo oqli
milkiyyot hiiquqlari obyektlorinin miihafizosi sahosindo idaroetmonin
tokmillo~dirilmosi ilo bagh todbirlor haqqinda" AR Prezidentinin 2018-ci il 20 aprel
tarixli Soroncaminin 2-ci hissosino osason yaradilmi Oqli Mtilkiyyot Agentliyinin
vo onun tabeliyindo olan Patent vo Omtoo Nianlarinin Ekspertizasi Morkozinin
Agentliyin foaliyyotinin tomin edilmosi haqqinda AR Prezidentinin 2018-ci il 30
iyul tarixli Formaninin 3.3-cUi bondino osason publik hiiquqi poxs olmasina
baxmayaraq "Patent haqqinda" Qanunda "miivafiq icra hakimiyyoti orqaninin
Apellyasiya $urasi" ifadolori i lonmi~dir. Belo ki, 2018-ci ilin mtivafiq islahatlarina
qodor Apellyasiya $urasi miivafiq icra hakimiyyoti qismindo Komitonin torkibindo
foaliyyot g6storso do, artiq publik hiiquqi poxsin, yoni mivafiq icra hakimiyyotinin
yaratdigi qurumun torkibindodir. G6storilon moqamda "Patent miivokkillori
haqqinda Osasnamo"yo doyi iklik edilorok qeyd etdiyimiz ifadolor balansla~dirlsa
da, s6ziigedon qanunda holoki bunu g6riinmiir. Qisaca qeyd etmok lazimdir ki,
"qanunlar bu giino nisbotdo hor zaman diinonkidir". (tempora mutantur et nos
mutamur in illis - zamanlar da, biz do doyi~irik.) Dogrudur, ilk baxidan qanunun
prezident aktina uygunla dirilmaq "dhdoliyi" olmasa da, normalarin montiqi
tolobatdan iroli golon harmonizasiyasi mtitloqdir. (Qeyd: doyi iklik edilmoli olan
aktlardan biri do "Patent haqqinda" AR Qanununun totbiq edilmosi barodo qiivvodo

'9 AR KM-nin "AR CPM-in 137 vo 445.2-ci maddolorinin bozi miiddoalannin $orh edilmosino dair"
12.02.2015-ci il tarixli Qorari.
41 "Normativ hiiquqi aktlar haqqinda" Konstitusiya Qanunu, mad. 13 (21 dekabr 2010).
41 Prof. S.S.Allahverdiyev, Azorbaycan Respublikasimn Milki Hiiququ III Cild IV kitab, 6-ci fosil
(2008).
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olan 1998-ci il tarixli Formandir.) Odur ki, ke~irilon islahatlarla bagh movcud
hiiquqi vakuum diqqotdon yayinmamahdir.

Ba~qa bir mibahisoli mosolo Oqli Mf1kiyyot Agentliyinin, yoni publik huquqi
oxsin omokda~larinin dovlot qulluqqusu hesab edilib-edilmomosidir. Oslindo,

cavabi Agentliyin formanla tosdiq edilmi Nizamnamosinin 1.7-ci bondindo aydin
gorsok do, (homin bondo gdro "Dbvlot rfisumu haqqinda" Azorbaycan
Respublikasinin Qanununda nozordo tutulmu mflvafiq htiquqi faktlarin qeydiyyati
ilo bagh xidmotlor gdstordiyino, huquqi horokotlori hoyata ke~irdiyino gdro
Agentliyin omokda~lari dovlot qulluq~ularna borabor tutulurlar.) "Dbvlot qullugu
haqqinda" AR Qanununda bu mosoloyo, flmumiyyotlo, toxunulmur, publik hiiquqi
oxslorin adi belo ke~mir, odur ki, mosoloyo mfltloq okildo bu qanun soviyyosindo

do aydinhq gotirilmolidir. Sozugedon publik huquqi oxsin qanunla yox, mohz
prezident torofindon mioyyon edilmosi do kifayot qodor mubahisolidir. Oz
toklifimizo kermozdon ovvol Umumon publik huquqi oxslo bagh apagida qeyd
edocoyimiz muolliflorin arqumentlorini mdvzu ilo olaqodar "ha~iyo" olaraq nozordon
ke~irok:

AR Mlki Mocollosinin 43-cU maddosino gdro, Azorbaycan Respublikasi vo
bolodiyyolor mulki hflquq munasibotlorindo eynilo digor huquqi oxslor kimi i~tirak
edir. Bu hallarda onlarin solahiyyotlorini huquqi oxslor olmayan orqanlari hoyata
ke~irirlor. Yeri golmi~kon, "Bolodiyyolorin statusu haqqinda" AR Qanununun 11 -ci
maddosino gdro bolodiyyolor huquqi oxsdirlor vo ogor nazirlikloro baxsaq, Vergilor
vo Maliyyo Nazirliklorinin Osasnamolorindo birbaa olaraq mohz homin nazirliklorin
huquqi oxs olmasi gdstorilmi~dir. Mflolliflordon F.Mehdiyev qeyd edir ki,
nazirlikloro - morkozi icra hakimiyyoti orqanlarina huquqi oxs statusunun verilmosi
btitdv vo vahid idaroetmo, iyerarxiya, nazirliyin mohz elo dovlotin huquqi
poxsiyyotini tomsil etmosi, nohayot yuxanda gdstordiyimiz "huquqi oxs olmayan
orqanlari" ifadosino ziddir. AR MM-in 43.3-ci maddonin tonzimlonmosi, oslindo
Almaniya hflquq sistemindon goturnilmUdtr. Belo ki, Almaniyada dbvlot
hakimiyyoti orqanlarinin huquqi oxs statusu yoxdur.42 Azorbaycanda, toossif ki,
digor 9oxsayh dovlotlordon forqli olaraq timumi hflquq oxslori ilo xfisusi hflquq
(xfisusi huquqa tabe olan) oxslori arasinda hodd mhoyyon edilmomi~dir. (personne
morale de droit public/prive) Gurcustanda mosoloyo aydinhq gotiron 1999-cu il
tarixli "Umumi hfiquq yaxslari haqqznda" ayrica qanun movcuddur. Yeno MDB
dovlotlorindon Ukrayna Mlki Mocollosino baxsaq, huquqi oxslorin sozugedon
blgusunun i ahidi olacagiq.3 Qeyd edilon moqamlarda muolliflo razilarmamaq
qeyri-mflmklndflr vo dzumuz do olavo etmok istoyirik ki, hfiquqi oxsin osasnamosi
yox, (nazirliklordoki) nizamnamosindon danimmaq olar. Hesab edirik ki, belo
bonzotmo aparmaqda da haqhyiq. Neco ki, huquqi oxsin onun huquqi oxs olmayan
nflmayondolik, filial vo idarosi uiun osasnamodon danimmaq olar, eloco do hiquqi
oxs qismindo dovlotin onun huquqi oxs olmayan nazirliyinin osasnamosindon

danimmaq mflmkfln olur.
Miiolliflordon T.Coforov qeyd edir ki, 43-ci maddodo g6storilon "digar hiiquqi

yaxslar" ifadosi dolayistyla dovlotin huquqi oxs olmasi qonaotino aparir, lakin
bolodiyyolordon forqli olaraq d6vlotin belo statusu konstitusion vo ya qanunvericilik
soviyyosindo bilavasito tosbit edilmoyib. Lakin TUrkiyo Ctimhuriyyeti Anayasasina
g6ro, (maddo 23) d6vlotin hfiquqi oxs olmasi "devlet ve diger kamu tWzel ki~ileri"
ifadosi ilo tosdiqini tapmidlr. Miollifo g6ro, osas mosolo vo toossiff doguran hal iso

42 Mehdiyev Forhad, Inzibati hIiquq (Administrative Law), 15 (2010).
41 Yeno orada.
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AR "Publik huquqi oxslor haqqinda" Qanunda no d6vlotin, no do baladiyyolorin
huquqi oxs olmasi ilo bagll he bir muddoanin yer almamamasidir ki, g6starilan
fikirla do son drocado razlylq. Yeri golmi~kon, maraqhdir, miillif publik hiiquqi
oxsi d6vlotin "yetkinlik ya~lna atmayan" ovladina bonzodir.44

Nahayat, Oqli Muilkiyyot Agentliyinin publik hiquqi oxs qismindo yaradilmasi
mosolosini nozordon keqirok. AR-dan forqli olaraq TUrk Ciimhuriyyotinin
Konstitusiyasinda belo bir mtiddoa var idi: "Kamu Tuzel k 4iligi, ancak kanunla ve
ya kanunun aqtkqa verdigi yetkiye dayanilarak kurulur. -15 Ancaq nodonso, 2017-ci
ildo Konstitusiyaya doyi~iklik edilarok ikinci ifadodon imtina olunmudur.46 Bundan
olavo tadqiqat zamanl diqqotimizi qokon budur ki, hatta noinki qanunla, bu
Konstitusiyanin ozundo belo, bilavasito hansi orqanlarin publik huquqi Oxs olmasi
doqiq sadalanlr. Biz yuxarida problem kimi "qanunun farmana tabeiyindan"
danl~midlq. Oslindo Oqli Mulkiyyot Agentliyinin qanunla yox, mahz prezident
torafindon tosis edilmosini "qobahat" saymlrlq. Qisaca, iki d6vlotdo olan ntimunalora
miinasibotdo ortaq moxrocin torofdarlyiq. Moxroc iso qanunlarda hor hansi sahado
g6storilmi ( okindirmo vo tarazladlirma prinsipinin mahsulu kimi) "miivafiq icra
hakimiyyotinin" mahz prezidentin totbiqedici formanl ilo hansi orqan olmasi
sonradan miioyyon edildiyi kimi eyni qaydada, avvola, bu vo ya digor sahado
foaliyyot g6starocak qurumun ilk olaraq qanunda "miivafiq icra hakimiyyotinin
miioyyon etdiyi qurum" ifadosi formasinda qanunverici, sonradan iso prezident
torafindon miioyyon edilmosini mumkuin sayardiq. Bununla da, hazirda yaranmi
voziyyot kimi "qanunun formanl izlomok 6hdoliyi" aradan qaldirilmi olacaq deyo
dtitfiruk.

IV. Patent hiiquqlarl universal va regional
taminatlar sisteminda

A. Universal miiqavilalar
Sonaye miilkiyyotinin hiiquqi miihafizosi Uizro tarixon ilk iki torofli beynolxalq

miiqavilolor 1880-ci ildon sonra meydana ixmaga ba lamidlr. Odur ki, ilk bu cir
miiqavilo 1881-ci il Avstriya - Almaniya miiqavilosidir. Elo homin d6vrdo (1883) 11
divlot (Bel~ika, Braziliya, Ispaniya, Fransa, Qvatemala, Italiya, Niderland,
Portuqaliya, Salvador, Serbiya, Isvero) torofindon patent huquqlarinin beynolxalq
osaslarlnin ana sutunu, konstitusiyasi sayllan Paris Konvensiyasi imzalanir.

- Paris Konvensiyasi - Azorbaycan 1995-ci ildon i~tirakisidlr, Konvensiyanin
Stokholm motni iso SSRI torofindon 1968-ci il tarixindo ratifikasiya edilmi~dir.
Sonaye mtilkiyyotinin miihafizosi sahosindo ilk agiq tipli (WIPO-ya Uizv olan biitiin
d6vlotloro aiqdlir) beynolxalq hiiquqi akt olan bu sonoddo izvlorin patent
qanunvericiliyinin unifikasiyasi vo vahid beynolxalq patentin yaradllmasi nozordo
tutulmasa da, (yoni patentlorin birbirindon asili olmamasi prinsipi), milli rejimin
(ocnobilorin patent oldo etmok iqiin iizlodiyi diskriminasiya halllarlnin aradan
qaldirilmasi), eloco do ilkinlik (prioritetlik) prinsipinin miioyyon edilmosi (avtomatik
olaraq Uizv olan digor d6vlotlordo do Konvensiya ilo miioyyon edilon zaman

" Ceferov Tebriz, Tiirkiye ve Azerbaycan aqlsindan kamu ttizel ki~iliki kavraminin incelemnesi, 93
(2017).
15 Burada bax: https://www.tbmm.gov.tr/anayasa/anayasa82.htm
16 Tuirkiye Cumhuriyeti Anayasasi (2017-ci il doyi~ikliklori ilo),
https://www.mevzuat.gov.tr/MevzuatMetin/1.5.2709.pdf
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intervahnda ariza vermak Uiqiin iistiinliik hiiququ) Konvensiyanin muhum musbat
cohatlarindon hesab olunmahdir.

- "Patent kooperasiyasi haqqinda" Vainqton Muqavilosi (Patent Co-operation
Treaty (1970)). Miqavila beynalxalq axtari orqaninin yaradilmasinl, ilkin
beynalxalq ekspertizanin (onun naticalari arizaqinin patent almaq istadiyi 61kanin
milli idaralarina taqdim edilir va mahz bu moqamda Avropa Patent sistemi PCT-dan
yenidan milli ekspertizanl talab etmayarok yalniz validasiyanl talab etmosi ila
farqlanir.) aparilmasin tosbit etmakla ancaq yena do Paris Konvensiyasinda oldugu
kimi vahid beynolxalq patentin yaradllmasin nazarda tutmur. Osas etibarila milli
Patent Ofislarinin burokratiyasina son qoymaq maqsadi da~iyan bu Muqavilnin
patent miiraciatlarindo yeknosoqliyi tomin etdiyi s6ylonila bilso do, qoruma
sisteminda istanilan miiddoalara malik deyildir.

- Beynolxalq patent tasnifati haqqinda Strasburq Sazi~i (International Patent
Classfication, 1971). Azarbaycan 2003-ci ildo qo~ulmu~dur va yalniz Paris
Konvensiyasina uzv olan dbvlotlor uiun a~iqdir.

0 TRIPS (Trade Related Intellectual Property Right) Omumdiinya Ticarat
Takilatlnln hiiquqi baza va asasi sayllan Marake hiiquqi aktlar Paketina daxil olan
bu Sazi qoxtarafli beynolxalq ticarat dani~lqlarlnln Uruqvay Raundu naticasinda
1994-ci ildo imzalanmidir. TRIPS patento dair Paris Konvensiyasindan sonra ikinci
an geni ahatali miqavila hesab olunur, eloca do hamin Konvensiyada oldugu kimi
burada da patent huquqlarina dair milli rejim miioyyon edilir.47 Azarbaycan UTT-nin
izvi olmadigina g6ra tabii ki, TRIPS-in itirakisi deyildir.

B. Regional sistemlar
- NAFTA (North American Free Trade Agreement) Meksika, AB$ va Kanada

arasinda baglanan $imali Amerikan ahato edon Razila~mada patento dair normalar
asas etibarila TRIPS-a paralel olaraq tosbit olunmu~dur. Xiisusan do bela normalar
patentin qiivvodo olma m~iddati va macburi lisenziya ila alaqodardir.

- "Avropa Patenti haqqinda" Munhen Konvensiyasi (EPC (1973)) ila vahid
Avropa patenti miiayyan edilarok iqamotgahi Munhenda yerli~an Avropa Patent
Idarasi yaradllmi dir. Yalniz Avropa Ittifaqnn uzvu olan d6vlatlarla
mahdudla~madigndan onu "Beyfik Avropa Patenti " Mfiqavilasi do adlandirirlar.

0 Liksemburq Miqavilasi (1975) EPC-daki tominatlar mahz qorunma
mexanizmlori prizmasindan tamamlanmi, haqsiz roqabot, amtoonin sarbast
d6vriyyosi u4¢un geni tominatlar nazarda tutulmu~dur. Muitarak Apellyasiya
Mahkamosinin va Olava Protokola asason izv d6vlatlarda ixtisasla~mlu muvafiq
mahkamanin yaradllmasi tosbit olunmu~dur.

- Afrika qitasinda iso ingilisdilli d6vlatlar Sonaye MUlkiyyati Ta~kilatinl
(ARIPO-1976), fransizdilli dbvlotlor iso Afrika Oqli Mulkiyyat T~kilatinl (OAPI-
1977) yaratmlular.48

- Nahayat, Avroasiya Patent Konvensiyasi (1994, Azarbaycan 1995-ci ildon
ratifikasiya ila tamhiiquqlu izvdir.) MDB 61kolari arazisinda qiivvododir.
Konvensiya BMT-nin izvi olan va 1883-ci il Paris, ham do 1970-ci il Vainqton
Miqavilalari ila alaqoli olan digar d6vlatlar Uiqiin do a~iqdir. Avrasiya Patent
ta~kilatnn iki asas orqani tasis edilmi~dir: 1) Jnzibati ura; 2) Avrasiya Patent
Idarasi. Yeri galmi~kan, 2018-ci il tarixinda Azarbaycandan olan n~imayanda
Avrasiya Patent Idarasinin Vitse-Prezidenti vozifosina tayin edilmi~dir.

47 Unal Tekinalp, Fikri Miilkiyet Hukuku, 226 (4. Baski 2005).
4' Feyzan Hayal, Patent Hakkinln Korunmasi, 35 (1998)
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V. Patent hiiquqlarinin pozulmasina dair mtibahisalarda
salahiyyatli mahkama orqanlarinin xiisusatlarl

A. ixtisasla~dirllmi d6vlatdaxili prosessual mexanizmlar
Hor no qodor ixtisasla~mi milli patent mohkomolorinin movcudlugu qulaga xo

golso do, oksor miitoxossislor belo mohkomolorin iqtisadi-siyasi tosirloro qar~i daha
"hossas" oldugunu, Umumi mohkomolorlo miiqayisodo hakimlorin daha qox qeyri-
prosessual miinasibotloro girmok ehtimalin ytiksokliyini vo aidiyyat ilo bag l ox
sayli mubahisoloro yol a~ma potensialni vurgulaylrlar.49 Azorbaycanda noinki
ixtisasla~dirllmi patent, flmumilikdo oqli milkiyyot mohkomolorinin olmamasi bir
torofo, he9 Ali Mohkomo torofindon belo i~lor iizro mohkomolor torofindon
qanunvericiliyin totbiqi tocrtibosino dair qorar da qobul edilmoyib. Qeyd edok ki, AR
Prezidentinin 03.04.2019-cu il tarixli "Mohkorno-hUiquq sistemindo islahatlarn
dorinloadirilmosi haqqinda" Formanl ilo yalniz vergi vo g6mriik 6doni~lori, mocburi
d6vlot sosial sigorta haqlarnin Odonilmosi ilo bagh yaranan mubahisoloro, habelo
sahibkarllq foaliyyoti ilo olaqodar digor mosololoro dair i~lor iizro ixtisaslarml
mohkomolorin yaradlmasi nozordo tutulur. Lakin 2016-ct il tarixli Uzunmtiddotli
Milli Strategiyada vo on osasi da "Azorbaycan: 2020 Golocoyo Baxi Inki~af
Konsepsiyasi"nda miihiim prioritetlordon biri do oqli miilkiyyot sahosindo mohz
institusional potensiahn giiclondirilmosi, ixtisasla~dirilmi mohkomoloro olan tolobat
idi.

Bu mosolo ilo bagh bir sira d6vlotlorin tocrilbolorini nozordon keqirok:
- Rusiya. Ixtisasla~dirilmi patent mohkomolorinin yaradlmasi toaobbiislori holo

SSRI-nin dagildigi dnormdon etibaron m6vcud olsa da, belo toaobbiislor z leqal
osasinl 2013-ci ildo (Konstitusiya Qanunu ila) oldo etmi~dir, lakin bu dofo
ixtisasla~dirllmi mohkormo qismindo patent yox, arbitraj mohkomolori sistemindo
Oqli Mllkiyyot Mohkomosi yaradildi. (hominin Ali Arbitraj mohkomosi
Plenumunun miivafiq Qorari qeyd edilmolidir) Cox maraqlldir ki, bu mohkomo horn
1-ci instansiya, hom do kassasiya instansiyasi kimi foaliyyot g6storirdi.50 G6storilon
moqam "Rusiya Federasiyasi mhkamr sistemi haqqinda" va "Rusiya Federasiyasi
Arbitraj Mohkomolori haqqinda" Konstitusiya Qanunlari ilo tonzimlonir. Belo ki,
kassasiya icraatinin predmetino homin mohkomonin ilk instansiya qismindo baxdigi
i~lor vo arbitraj apellyasiya mohkomolorinin baxdigi i lor aid edilir.51 Birinci
intansiya qismindo baxilan i lorin dairosi RF Arbitraj Prosessual Mocollosi ilo
miioyyon edilmi~dir.52 Bir moqarn da diqqotimizdon yaylna bilmozdi ki,
Azorbaycanda Rusiyadan forqli olaraq mohkomolorin statusu ilo bagh qanunlar, yoni
xiisusilo "Mohkomolor vo hakimlor haqqinda" vo hotta "Konstitusiya Mohkomosi
haqqinda" Qanunlar konstitusiya qanunu statusuna malik deyil, Rusiyada iso oksini
g6rdiik.

Q (in. 1993-cii ildon etibaron d6vlotin biitiin orazisindo orta vo yiiksok xalq
mohkomolori strukturlarlnda oqli mulkiyyot i~lori iizro tribunallar, bozi iri ohor vo
oyalotlorindo iso oqli miilkiyyot iizro ixtisasla~dirllmi mohkomolor tosis edilmi~dir.

49 Jacques de Werra, A closer look at specialized intellectual property courts, 2016,
https://www.wipo.int/wipo-magazine/en/2016/si/article_0009.html (last visited 30 aprel 2019).
" Yuxanda istinad 4, 78.
51 cDejepaJIbHbIi KOHCTHTYUHOHHbIi 3aKOH Xo 1 -DK3 <<06 ap6nTpaxalbix cy;gax B PoccnficKofi

cDegepaunx> (28.04.1995).
52 Cy4 no nHTeJfeKTyaaJhHbIM npaBaM, burada bax: http://ipc.arbitr.ru/about/about (son baxi 12
aprel 2019).
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Bela mahkamolor hazirda Pekin, $anxay va Quancjouda foaliyyat gostarir. indaki
patent sistemi avropa patent sistemina uygun olmaqla, asas baza mtiddoalari alman
qanunvericiliyi ila ist-iUsto duiur. Patent huquqlarinin pozulmasi il alaqodar i~lra
birinci instansiya kimi orta saviyyali xalq mahkamolari baxir. Patent huquqlannin
pozuntusu naticasinda vurulmu zararin mablogi 100 milyon yuandan (10 milyon
avrodan) artiqdirsa, bu zaman hamin i~lar birinci instansiya mahkamosi kimi ytiksok
darocali xalq mahkamolarinin aidiyyatindadir. Ogar baxilan i muhum ahomiyyoto
malikdirso, (masolon, kiitlvi informasiya vasitalarindo geni i~iqlandinlan)
mahkama hamin i~a ytiksok saviyyali birinci instansiya mahkamosindo baxilmasi
barado vasatat qaldirmaq solahiyyotindadir. "Patent haqqmda" QXR Qanunu iso
1984-ci ildo qabul olunmu~dur va bu dvlatin Cinayat Mocallosinin 216-ct maddasi
nazarda tutur ki, patento dair ciddi yaniltma axsin qazancinin dird misli
mabloginda carima, agar qazanci muiyyan deyilso, 200.000 yuana kimi carima ila
cozalandinla bilar.53

- AB$-m digar federal alt mahkamolor sisteminda Court of Claims (federal
divloto qar~i tozminat miibahisalari ila bagli), Court of Tax, Court of International
Trade, Court of Military Appeals kimi mahkama tasisatlan ila yana~i patent va
gimrik miibahisalari ila bagh Court of Customs and Patent do xiisusi yera malik
idi.54 Ancaq Court of Customs and Patent Appeals 1909-cu ildon 1982-ci ila qadar
foaliyyat gistarso do, hamin tarixdan oz yerini Federal Daira Apellyasiya
Mahkamosina vermi~dir. Oslinda iso mahkama ilk olaraq Payne-Aldrich Tarif akti
ila mahz Tarif $urasmin qorarlanndan verilan ikayatlara baxan G6mrik
Mahkamosi qisminda tasis edilarok 1910-cu ildo foaliyyato ba~laml va ilk hakimlari
AB$ prezidenti U.Taft torafindan tayin edilmi~dir. ilk d6vrlarda bela ikayatlarda
son va qati instansiya kimi ixi etso do, 1914-ci ildon Ali Mahkamaya do ikayat
huququ tanlnaraq, ham do 1922-ci il Patent Qanununa gira, onun yurisdiksiyasi
daha da geni~lanmi , nahayatindo 1929-cu ildo mahkamanin adi yuxanda qeyd
etdiyimiz kimi dayi~dirilmi~dir. AB$ Ali Mahkamosi "ex-parte" Bakefte iinda
mahkamanin tasisinin mahz AB$ Konstitusiyasmin 1-ci maddasinin tasiri altina
ditimasina aydinhq gatirmi~dir.55

TUrkiya. "Fikri ve Sinai Haklar Hukuk /Fikri ve Sinai Haklar Ceza" adi altinda
ixtisasla~mlm mahkamolor (2003-ci ildon etibaran) Istanbul, (ilk-hiiquq mahkamosi)
Izmir (ilk coza mahkamosi) va Ankarada (hiiquq va coza mahkamolari) foaliyyat
gistarir, ancaq siziigedon mahkamolarin yurisdiksiyasi inzibati arazi vahidi ila
mahdudla~ir, yani bela mahkamolarin qurulmadigi yerlarda patent miibahisolarina
dair i~lara digar imumi birinci instansiya mahkamosi (asliye) baxir. 6 Qeyd edak ki,
aidiyyat miyyanla~dirilarkan iddia mabloginin dayari nazara ahnmir. 5 7 ((iinda iso
aksi muiahida olunurdu) Maragimizi akan mosololardan biri do odur ki, AR-dan
farqli olaraq tUrk cinayat-prosessual qanunvericiliyinda sonaye mUlkiyyatina qosd
edon amallarla bagh i~larin prosessual qaydalan bilavasito farqlandirilmidir.58 Turk
Ceza Muhakemeleri Usulu Kanununa g6ra, bela i~lara baxilmasi amalin
tradilmosindon etibaran 1 illik mtiddatin 6tiirtilmamasi hahnda mumkundr.5 9 Bela

" Ali Mohkomonin biilleteni, 43 (2018).
14 Buradan baxin: http://dergiler.ankara.edu.tr/dergiler/42/476/5536.pdf
55 Lawrence M. Friedman, American Law in the 20th century, 427 (2002).
56 Ulusal Fikri Haklar Strateji Belgesi ve Eylem Plain: 2015-2018, 25 (mart 2015).
57 Yeno orada.
5 Tiirk Ceza Muhakemeleri Usulu Kanunu, mad. 344 (1929).
59 Buradan baxin: http://www.mevzuat.gov.tr/MevzuatMetin/5.3.1412.pdf (last visited April 16,
2019).
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i~lor mhkamodo digor i~loro baxllarkon Utitinliiyo malikdir, txirosallnmazdlr,
(zorurat olmadtqca) 30 gtindon artlq mahkoma baxl~l toxiro salna bilmoz.60

- Isveqrada 2012-ci i1don bori patentlodirilmi ixtiralarla bagit butun muibahisolor
Uizro yurisdiksiyaya malik "Federal Patent Mahkamasi" m6vcuddur.6 1 Bu
mahkamanin qorarlart yalntz birba~a olaraq Federal Ali Mahkoma qar~tstnda
miibahisolandirila bilor. Bundan olava, haqsiz roqabot vo inhisar mosololari birba~a
olaraq kantonlarln apellyasiya mahkamolari qar~tstnda mtibahisolandirilmolidir.62

- Almaniyada da Federal Patent Mahkamasi (Bundespatentgericht) 1961-ci i1don
Mtinhendo foaliyyot g6starir vo Almaniya Konstitusiyasinin 96-ct maddosino asason
tosis edilmi~dir. Patent mibahisolorino baxilmasinda novboti instansiya kimi
Almaniya Odalot Mahkomosi (Bundesgerichtshof) txt edir. 63

B. Beynalxalq adalt miihakimasi orqanlari: labiid
perspektivlar
* Avropa insan Huquqlari Mahkamasi dofalorlo presedentlarindo Konvensiyaya 1

saylt Olavo Protokolun 1-ci maddosinin (miilkiyyotin miidafiasi) oqli miilkiyyoto do
totbiq edilmosini vurgulam~dr.64 Mahkomanin icraattnda olmu i~lor strastnda
Avropa ittifaql institutlarma qar~t, eloca do homin intitutlar torafindon pozulmu
huiquqlarla bagh cavabdeh kimi izv dovlotlorinin masuliyyot darocasinin miioyyon
edilmosi ilo bagh i~lor bbytik maraq dogurur. Suah bu ciir qoyaq: "Qeyd olunan
institutlardan olan Avropa Patent Idarasi tarafindan pozulmu hiquqlarla bag/i
arizaqinin ikayatina AIHM-da baxihrmi? Baxihrsa, hansi asaslarla baxilacaq?" va
cavablandiraq: Birba~a Roma Konvensiyasmn Itirak~tst olmayan Avropa Birliyi
institutlarma qar~t verilmi orizolor ratione personae asastnda qobul edilmazdir,
qiinki o, Uizv d6vlotlordan farqli hiiquqi oxsdir, Konvensiyant uzvui deyildir. Bu
zaman Avropa Patent Idarosi torafindon pozulmu huiquqlarda cavabdeh qismindo
Uizv d6vlotin g6starilmosi (masuliyyatin transferi) hah iso farqlidir. D6vlot hor hanst
digor beynolxalq to~kilata solahiyyotlorini transfer edorkon, 6z suverenliyinin bir
hissasini giizo~t edorkon, homin to~kilata tizvltiytindon dogan ohdoliklarini yerino
yetirdiyi zaman Roma Konvensiyasma uygun ekvivalent muidafioni tomin etmolidir.
(Bosphorus Hava Yollan Turizm vo Ticarat irkotinin irlandiyaya qar~l iindo
mo~hur "bosforus prezumpsiyasini" xattrlayaq.) AIHM homginin Niderlanda qar~l
qorartnda qeyd edir ki, belo prezumpsiya yalntz o halda tokzib oluna bilor ki, iin
xiisusi hallartnda Konvensiya huquqlartntn mtidafiasinin agtq-a~kar natamam oldugu
miloyyon edilsin.65 Nilmuno Uiqiin Rambus INC Almaniyaya qari iini g6stara
bilarik. Homin i~do arizoqi qeyd edir ki, Avropa Patent Ofisinin Apellyasiya
$urasmn harokatlari 6zliiytindo Konvensiyant tolablari ilo uyu~mur vo Almaniya
Avropa Patent Ofisinin Konvensiyadak fundamental huquqlara ekvivalent muidafio
tomin edocayina amin olmadan solahiyyotlorini ona transfer etdiyindon masuliyyot
da~lyaraq cavabdehdir. Bununla belo arizoqi Avropa Patent Ofisinin qtisurlu
m6vqeyini stibut edo bilmomi~dir. Sonuncu mosolo ilo bagh Lenzing AG
Almaniyaya qar~l iini (1998) misal okmok yerino dtior, hanst ki, homin i~do

61 Zeki Hafizogullan, Fikir ve sanat eserlerinin cezai himayesi, 3 (2014).
61 isveqro "Patent Mohkomosi haqqlnda" Qanun, mad. 26.
62 Odalot miihakimosinin somoroliliyi tizro Avropa Komissiyasi, Strasburq, 7 dekabr 2016.
63 Buradan baxin: https://www.bundespatentgericht.de/cms/ (last visited April 12, 2019).
64 Anheuser-Busch Inc. Portuqaliyaya qar~i i~ino dair vo digor qorarlannda.
65 Cooperatieve Producentenorganisatie Van De Nederlandse Kokkelvisseric U.A. v. Netherlands,
ECHR, 13645/05 (2009).
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Avropa Insan Hflquqlari Mohkomosi mohz Avropa Patent Konvensiyasmin Roma
Konvensiyasma uygun ekvivalent mudafioni tomin etmosini aydin boyan etmi di."

- Avropa Birliyinin Birlomi Patent Mohkomosinin hiiquqi statusunun layiho-
ba~langici 19 73-ciU il Avropa Patentlorinin Qrantma dair Konvensiyadan iroli golso
do, 2008-ci ildo AB Odalot Mohkomosi torofindon homin razila~mann birliyin
qorarlarma ziddiyyot tokil etdiyini vurgulanmi, nohayot Birliyin iizvlorindon
Xorvatiya, Ispaniya, Italiya vo Polka istisna olmaqla 2013-cii ildo Komissiyann
toobbiisii ilo Unified Patent Court (UPC) Sazi~i imzalanmludir67 Tobii ki,
referendumdan sonra Ingiltoro ilo Avropa Birliyi arasinda minasibotloro dair Breksit
problemi (hansi ki, qoyulmu iki illik muddot ba~a 9atlr vo mosololor k6klii okildo
doyi~o bilor.) bu mosolodon do tosirsiz dtiao bilmozdi, hom do ona g6ro ki, UPC
Saziinin 7-ci maddosino g6ro, mohkomonin b6lmolorindon biri mohz Londonda idi.
Belo ki, tosnifata osason Londondaki mohkomo miibahisolori insani tomol
ehtiyaclan, kimya vo metallurgiya kimi saholoro, Miinhendoki miibahisolor iso silah,
partlayici maddo, istilik sistemlori kimi saholoro aiddir. Ancaq bununla belo Ingiltoro
Mohkomonin yurisdiksiyasi 9orqivosindo qalmaq niyyotindodir. Sazi~o g6ro tok iddia
sonodi izliiyiindo birliyin biitiin iizvlorinin orazisindo unitar patentin keyorliliyo,
validasiyasina osas olmahdir. Ispaniya vo Italiya ingilis, fransiz vo alman dillorinin
totbiq edilocoyino etiraz edorok, ilmumi patent sisteminin totbiqino qari qixsa da,
Avropa Odalot mohkomosi homin ikayoti osassiz hesab etmi dir. Mohkomonin
Birinci instansiya (morkozi Paris olmaqla, 3 hakimdon ibarot kollegial torkibdo) vo
Apellyasiya instansiyasindan (morkozi Liiksemburq olmaqla, 5 hakimdon ibarot
kollegial torkibdo), eloco do Qeydiyyat idarosindon ibarot torkibdo foaliyyot
g6stormosi nozordo tutulur, homqinin mohkomo mflvafiq orho ehtiyac yarandigi
halda Avropa Odalot Mohkomosino miiraciot etmok solahiyyotindodir.68 Birlik
iizvlorindon hazirda 2 d6vlot - Ispaniya vo Polka szigedon Sazi~i imzalamamludir.
Saziin 89-cu maddosi osason qiivvoyo minmo iiqiin 13 d6vlotin vo eloco do, on qox
avropa patenti qeydo ahnmi 3 d6vlotin (Fransa, Birlomi Kralhq vo Almaniya)
ratifikasiyasi zoruridir. 2018-ci ildo Latviya ilo birlikdo Birlomi Kralhq da Sazi~i
ratifikasiya etdikdon sonra yetorsay oldo olunmu~dur. Bununla belo, homin Saziin
qiivvoyo minmosi 9iin osas maneo kimi Almaniya Federal Konstitusiya
Mohkomosinin (Bundesverfassung sgericht) UPC Sazi&inin Konstitusiyaya uygun
olub-olmamasi barodo g6zlonilon qorari lxi edir. Bolko do Almaniyadaki homin
konstitusiya icraati bu Sazi&in digor iizvlor torofindon icrasiml qeyri-miimkiin
edocokdir.

Natica
Bohs etdiyimiz niianslar m6vzumuzun no dorocodo aktual olmasma oksiz dolalot

etdi. Qanunvericinin son d6vrlor oqli miilkiyyot, xiisuson do patento dair normativ-
huquqi aktlari bir daha "stizgocdon keqirmosi", ixtisasla~dirdmi mohkomoloro
tolobatin qabarddlmasi mohz belo nuanslarla baglam yaradir. Patent miWvokkillorinin
statusunu miioyyon edon qanun-qiivvoli aktdaki bo luqlar kifayot qodor olmaqla
doldurulmah, 61i mexanizmlor siradan 9lxmah, qanunvericiliyin anlayilar
aparatinda adresat fi0tn sualdoguran bozi anlayilara aydinhq gotirilmolidir. Oqli

66 Rambus INC. v. Germany, ECHR, 40382/04, (2009).
67 Burada bax: http://www.casalonga.com/documentation/contentieux/juridiction-unifiee-du-

brevet/?lang=en (son baxi 12 aprel 2019).
6' Agreement On A Unified Patent Court, 121. Available at: https://www.unified-patent-
court.org/sites/default/files/upc-agreement.pdf
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miilkiyyot hiiquqlarinin digar n6vlori kimi mahz elo sonaye miilkiyyoti obyektlorina
olan hiiquqlarin effektiv miihafizosi Uiqiin inzibati masuliyyot miioyyon edon
miistoqil torkiblorin inzibati xota qismindo nozordo tutulmasi, cinayat va cinayat
prosessual qanunvericiliyindo alava tominatlarin miioyyonlodirilmosi zoruridir.

Bununla belo qanunlar bu giino nisbotdo homip diinankidir. De lege lata de lege
ferenda-nin izindadir va heq vaxt da ona qata bilmayacakdir.


