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Ziya Shivakhanli”

NAUTICAL FAULT EXEMPTION: NO COUNTRY FOR
OLD MEN

Abstract

The present article contains the historical background and concept of nautical fault
exemption. The reasons behind the exemption have also been differentiated and how it was
incorporated into legislative acts, as well as international conventions in article. The
comparative analysis of the regulation of nautical fault exemption within international
conventions was conducted. Further, the Article laid down the conceptual basis of the
nautical fault exception and the relationship among the seaworthiness, care for cargo and
nautical fault exemption by referring case law. Finally, burden of proof was explained and
arguments against and for the abolishment of the nautical fault exemption was discussed.

Annotasiya

Bu maqala daniz dagwyicilarimin masuliyyatini istisna edan hallardan biri olan navigasiya
sohvinin tarixi inkisafin1 va nazariyyasini 6ziinda ehtiva edir. Hamginin moaqalada bu
istisnani zaruri edon hallar farglandirilmis va qanunvericilik aktlarina, habela beynalxalg
konvensiyalara hansi formada daxil edildiyi miiayyanlasdirilmisdir. Bu azadetmanin
beynalxaq konvensiyalar carcivasinda tonziminin miiqayisali analizi aparimisdir. Daha
sonra, presedent hiiququna istinad edilmakla navigasiya sahvi istisnasinin konseptual asast
digqota catdinlms, iizgiiciiliiya yararlilig, yiika qay$1 va navigasiya sahvi arasindak:
miinasibatlor aydinlagdirilmisdir. Son olaraq siibutetmo yiikii izah olunmug va naviqasiya
sohvi istisnasinn lagv edilmasi ila alaqadar arqumentlar miizakira edilmisdir.
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Introduction

alancing the interests of the carriers and the cargo owners in cargo

claims is one of the most disputatious issues in maritime law. Some

are of the view that there is an imbalance in favor of the carriers. The
reason behind these thoughts is mainly related to the immunities allowing
the carriers to escape liability under the various carriage of goods regimes.
One of the immunities that resulted in controversies in carriage litigation for
over a hundred years is the concept of nautical fault rule, also described as
the nautical fault exception or error in navigation.

Unlike many fundamental concepts in maritime law that have taken roots
in antiquity, nautical fault has recently been conceptualized. As the financial
position of the carriers was considerably improved both by technological
development in shipping and by the growth of world trade, the bargaining
power of the carriers increased. Accordingly, carriers began to insert various
exculpatory clauses besides common law exceptions! into the bills of lading
by the 19% century. The nautical fault has emerged as the result of the
strength of the 19% century carriers to contractually narrow the scope of their
liability before the cargo interest. Eventually, this exemption had been
established through national legislation and subsequently international
uniform law.

Though the exemption only provided a basis for “errors in navigation”
originally, it was expanded over time to include errors in management and
incorporated into uniform law. The Hague Rules and the Hague-Visby Rules
maintained this exception in the same way.? Contrary to this, in order to
meet the requirements of the modern international maritime trade, the
Hamburg Rules and the Rotterdam Rules abolished it. The decision of
abolishment is sound and progressive as the existence of the nautical fault
exemption causes unfair advantage in favor of the carriers. However, taking
into account that the countries with a big portion in international maritime
trade are generally shipper countries, therefore it is not in their best interest
to ratify either the Hamburg Rules or the Rotterdam Rules. Consequently, it
was resulted in massive fragmentation in the applicable law to the carriage
of goods by sea which led to the development of the contrasting
jurisprudence.

! Acts of God, acts of public enemy and inherent vice. Lachmi Singh, The Law of the Carriage of
Goods by Sea, 227 (2015).

% International Convention for the Unification of Certain Rules of Law Relating to Bills of Lading,
Article IV(2) (1924).
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I. Historical Development of the Nautical Fault
Exemption

A. Nautical Fault Exemption prior to the Hague Rules. The
Harter Act

The development of nautical fault exemption is closely related to the
allocation of the responsibility between cargo owning interests
(seller/shipper, buyer/consignee, and cargo insurers) and the ship owning
interests (operators, charterers, the P&I Clubs and the Hull insurers).? In the
beginning, when business relationships had not grown to the level of
sophistication as we know it today, cargo owners usually bought or hired a
vessel and sailed with their products onboard to destinations relatively close
to the departure ports. Therefore, the owners suffered from the loss or
damage in transit. In the 11th century, as a result of the expansion of the
Roman Empire and its ports, an increase in overseas trade led to the
establishment of early contracts of carriage (locatio mercium vehendarum).*
By the 14 century, such documents became the precursor of the modern bill
of lading.®

Regarding liability for the cargo, a Roman vessel was not obliged to
accept the cargo, however, once it agreed to carry the cargo, the shipowner
and crew became responsible for its safekeeping.® The sea carrier was
viewed as preserving good faith, ensuring the safety of the goods delivered,
and preventing fraud and robbery. In time, however, "exceptions" to carrier's
liability for loss were admitted for shipwreck and piracy.”

By the 16% century, in European countries the owner and the master of a
ship can only be excused for non-delivery or damage to cargo because of
perils of the sea, pirates, and unusually bad weather, otherwise, he/she will
be liable for the loss or damage occurred.® In contrast, the common law
courts held the carrier of goods by sea absolutely liable for cargo loss or
damage, regardless of whether or not the carrier was negligent, and
regardless of the cause of the loss. There, the carrier could only be

% Joseph C. Sweeney, UNCITRAL and the Hamburg Rules - The Risk Allocation Problem in Maritime
Transport of Goods, 22 J. Mar. L. & Com. 511, 512 (1991).

* Hakan Karan, The Carrier's Liability Under International Maritime Conventions: The Hague,
Hague-Visby and Hamburg Rules, 7-9 (2005).

®Yin Yang, The Abolition Of The Nautical Fault Exemption: to be or not to be, Faculty Of Law Lund
University, Master’s Programme in Maritime Law, 8 (2011),
http://lup.lub.lu.se/luur/download?func=downloadFile&recordO1d=1969992&fileO1d=1975378 (last
visited Nov. 30, 2019).

® Edgar Gold, Maritime Transport: The Evolution of International Marine Policy and Shipping Law,
14 (1981).

" Samuel Robert Mandelbaum, International Ocean Shipping and Risk Allocation for Cargo Loss,
Damage and Delay: A U.S. Approach to COGSA, Hague-Visby, Hamburg and the Multimodal Rules,
5J. Transnat'l L. & Pol'y 1, 7-8 (1995).

8 Yin Yang, supra note 5, 8.
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exonerated from liability if the loss or damage was caused by 1) an act of
God, 2) a public enemy, 3) inherent vice of the goods, 4) fault of the shipper.’
Until the latter part of the 19% century, both common law and civil law
countries recognized a strict liability and accepted that the carrier was
absolutely liable as an “insurer” of the cargo.!® Strict liability upon carriers
made the carrier liable for loss or damage to the cargo, even when the carrier
was not negligent.

However, carriers have protected themselves by using exemption clauses,
referring to the principle of freedom of contract since the 18" century.!! By
1890 bills of lading commonly contained exceptions exonerating the carrier
from liability for almost every cause or type of cargo damage, even where
loss or damage was caused by the negligence of the carrier.’?> Though the

°1d., 9.

1d., 10.

" bid.

12 Robert Hellawell, Allocation of Risk between Cargo Owner and Carrier, 27 Am. J. Comp. L. 357
(1979).

The lack of responsibility on the part of carriers has been judicially noticed in a rather amusing
fashion by the 9th Circuit in Tessler Bros v. Italpacific Line 1974 AMC 937; 494 F.2d 438 (9 Cir
1974):

Vanessa Rochester, Nautical Fault, A Historical and Multi-jurisdictional Study of the Exemption for
Errors Relating to Navigation and Management of the Vessel in Modern Carriage Law, Thesis
Presented for the Degree of Doctor of Philosophy in the Department of Commercial Law University
of Cape Town, 19 (2008),. “The plight of cargo owners was aptly expressed in Them Damaged Cargo
Blues, by James A. Quinby:

It is much to be regretted,

That your goods are slightly wetted,

But our lack of liability is plain.

For our latest Bill of Lading,

Which is proof against evading,

Bears exceptions for sea water, rust and rain.

Also sweat, contamination,

Fire and all depreciation,

That we’ve ever seen or heard of on a ship.

And our due examination,

Which we made at destination,

Shows your cargo much improved by the trip.

It really is a crime,

That you’re wasting all your time,

For our Bill of Lading clauses make it plain,

That from ullage, rust or seepage,

Water, sweat or just plain leakage,

Act of God, restraint of princess, theft or war,

Loss, damage or detention,

Lock out, strike or circumvention,

Blockade, interdict or loss twixt ship and shore,

Quarantine or heavy weather,

Fog and rain or both together,

We’re protected from all these and many more.

And it’s very plain to see,

That our liability,

As regards your claim is absolutely nil.

So try your underwriter,

He’s a friendly sort of blighter,



February | 2020 Maritime Law

nautical fault exemption in its basic form, was designed merely to provide
protection for “errors of navigation” in which cases there is not any
negligence by the carrier, it is more commonly drafted to cover situations in
which negligence is involved.?® British courts recognized the validity of the
bills of lading embodies exculpatory clauses included errors in navigation,
viewing the carrier's strict liability as a "default rule” that could have been
set aside by contract by the parties."* Most European and Commonwealth
countries eventually followed the British example.”® Nonetheless, these
exoneration clauses are regarded with disfavor in several countries,
particularly by the United States.

In the United States, as freedom of contract was more restricted, the
carriers could not exonerate themselves from the consequences of their own
negligence or their failure to provide a seaworthy ship even if the federal
courts permitted carriers to limit their liability in many circumstances.!® As a
result, a negligence clause inserted in an international bill of lading could be
valid in one country and invalid in another, the liability of the carrier
depending upon the chosen forum.'” The dissatisfaction of cargo-owning
countries has resulted in the enactment of legislation aiming to eliminate
unreasonable exclusion clauses The United States took the initiative by
adopting the "Harter Act" of 1893.18

While the international community was accomplishing little toward the
unification of the law, several countries unilaterally enacted domestic
legislation governing exoneration clauses in bills of lading.’ With the clear
break-down of the International Law Association's endeavors to gain an
agreement, cargo interests became increasingly frustrated.?

The congressman Michael Harter of Ohio introduced legislation to protect
the interests of the United States as a cargo owning, rather than a
shipowning, to the nation in the fall of 1892, which was passed by the House
of Representatives on December 15, 1892.2! It was heavily amended in the
Senate where the famous "compromise” was added.”? Harter Act was the
first national statute that established a compromise between carriers’ and
shippers’ interests by mitigating the strict nature of the common law,

And is pretty sure to grin and foot the bill.”

13 John F. Wilson, Carriage of Goods by Sea, 273 (7th ed. 2010).

4 Mandelbaum, supra note 7, 9.

12 Michael F. Sturley, The History of COGSA and the Hague Rules, 22 J. Mar. L. & Com. 1, 5 (1991).
Id., 5-6.

'7 Stenphen Zamora, Carrier Liability For Damage or Loss to Cargo In International Transport, 23

AM. J. COMPo L. 391, 404 (1975).

'8 The Harter Act of 1893, 46 U.S.C. § 190-96.

9 Sturley, supra note 15, 10.

2d., 10.

2 Sweeney, supra note 3, 515.

#1d., 515.
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limiting the long list of exemption clauses, and nullifying unreasonable
clauses in the list.?

The Act voided any bill of lading clause seeking to relieve the carrier from
negligence, fault, or failure in proper loading, stowage, custody, care, or
proper delivery of any and all lawful merchandise or property committed to
its or their charge.* It also voided any clause lessening, weakening, or
avoiding obligations of the owner the vessel to exercise due diligence
properly equip, man, provision, and outfit said vessel, and to make said
vessel seaworthy and capable of performing her intended voyage, or
whereby the obligations of the master, officers, agents, or servants to
carefully handle and stow her cargo and to care for and properly deliver
same.” Under the Harter Act compromise, if the owner used due diligence
to make the vessel "in all respects” seaworthy, neither the vessel, nor her
owners, shall become or be held responsible for damage or loss resulting
from “faults or errors? in the navigation or management of vessel”.”

It was the first time that the nautical fault exemption was stipulated in a
legislative act. The Harter Act has had a significant impact on the laws of
other maritime countries, as well as international conventions. The Harter
Act, though being an important step in the development of the law of
maritime carriage, ultimately was a disappointment.?

B. Hague Rules and Hague-Visby Rules

Since the major maritime countries followed the United States and
adopted national legislation based on the Harter Act, it became clear that
uniform and harmonious international law on carriage of goods by sea was
essential to smooth international trade. In 1912, the Maritime Law
Association of the United States recommended that the Comite Maritime
International (CMI) should consider the whole subject.”” Nonetheless, First
World War (1914-1918) suspended the harmonization process and resulted
in significant loss to international trade. Initiative to activate the process
again was taken by the United Kingdom as a consequence of the pressure of
overseas Dominions.

A draft based on the Harter Act was prepared by the CMI in 1921 and was
adopted at the ILA’s Conference at the Hague in September which became
known as "the Hague Rules of 1921.% After further amendments, the Hague

% Karan, supra note 4, 19.

% The Harter Act, supra note 18, § 190.

®1d., § 191.

% The word " fault" imports negligence; "error " covers a mistake of judgment that does not amount
to negligence. Frederick Green, The Harter Act, 16 Harvard Law Review 157, 162 (1903).

%" The Harter Act, supra note 18, § 192.

8 Benjamin W. Yancey, Carriage of Goods: Hague, Cogsa, Visby, and Hamburg, 57 Tul. L. Rev.
1238, 1241 (1982-1983).

21d., 1242.

% Sturley, supra note 15, 12.
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Rules were submitted to the International Diplomatic Conference on
Maritime Law, at Brussels, leading quickly to the signing, on August 25,
1924, of the "International Convention for the Unification of Certain Rules
Relating to Bills of Lading", also known as Hague Rules.?! After the United
Kingdom (1930) and United States (1937) ratified the Convention, the
worlds’ leading maritime states joined within a few years.

Under the Hague Rules, the carrier is “bound before and at the beginning
of the voyage to exercise due diligence to provide a seaworthy vessel”®? and
“to properly load, stow, carry, keep care for, and discharge the goods
carried.”® Any provision in the bill of lading that relieving the carrier or the
ship from liability for loss or damage “arising from negligence, fault, or
failure in the duties and obligations” or “lessening such liability” is void.**
The bill of lading may, however, enlarge the duties of the carrier as the
Hague Rules "establish minimum standards, not maximum ones."® Still, it
establishes the maximum standards of the carriers” immunities.

The Hague Rules of 1921 were initially written in the form of a model bill
of lading and were later transferred, without relevant adaptation, as an
International Convention in Brussels in 1924 (the Hague Rules 1924). This
historical particularity may explain why article IV rule 2 of the Hague Rules
had listed a "catalog" of different exceptions, which had been traditionally
listed as exclusions in the terms of bills of lading in the late 19 century.®
One of the exceptions which was resulted in heated debates is the
exoneration of the carrier from liability to cargo arising from:

Act, neglect, or default of the master, mariner, pilot, or the servants of the
carrier in the navigation or the management of the ship.%”

After a few decades, as a reaction to the development of containerization
in sea transportation and general disappointment in the per-package
limitation, in 1968, the Belgian Government convened a diplomatic
conference in Brussels in order to amend the Hague Rules.* The Brussels
Protocol of Amendments to the Hague Rules was signed later that year.® In
1979, the Belgian Government called another diplomatic conference to add a
protocol to the 1968 Protocol to express the amount of unit limitation of

*1 Yancey, supra note 28, 1242.

%2 International Convention for the Unification of Certain Rules Relating to Bills of Lading, Article
I11(1) (1924) (hereinafter Hague Rules).

% 1d., art. 111(2)

*1d., art. 111(8)

% John D. Kimball, Shipowner's Liability and the Proposed Revision of the Hague Rules, 7 J. Mar. L.
& Com. 217, 223 (1975).

% Alexander von Ziegler, The Liability of the Contracting Carrier, 44 Tex. Int'l L. J. 329, 340 (2009).
%" Hague Rules, supra note 32, art. IV(2)(a).

% Sweeney, supra note 3, 519.

¥ Protocol to Amend The International Convention for the Unification of Certain Rules of Law
Relating to Bills of Lading (1968) (hereinafter Hague-Visby Rules).
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carrier liability in terms of the artificial unit of the International Monetary
Fund, the "Special Drawing Right" ("SDR").%

Under Visby Protocols, most of the provisions of Hague Rules remained
as it is, and notably, both maintained the same carrier regime, requiring the
carrier to exercise due diligence to make the ship seaworthy. Otherwise, if it
is proved that the carrier had not exercised due diligence to provide a
seaworthy vessel, then the carrier would not enjoy the exemption from
liability for damage or loss resulting from “act, neglect, or default".

C. Hamburg Rules and Rotterdam Rules

There were political, legal, and economic reasons circumstanced the
revision of the Hague and the Visby Rules. The most important incentive
was a political shortcoming of the existing conventions: The majority of the
developing States which formed part of the community of Member States
were tied to the Convention by force of ratification by their former colonial
mother country.?’ On the other hand, the main legal reason was that the
outdated provisions of the Hague Rules and the Hague Visby Rules had not
been compatible with the recent developments of the maritime trade. The
error in the navigation and management exception of the carriers under
these regimes was also in dispute, notwithstanding the compromise
established in the previous Rules. Eventually, it became apparent that this
compromise satisfied the interests of neither traditional maritime states, nor
the newly independent developing states.

The United Nations, through UNCTAD and later UNCITRAL, became the
vehicle for this re-examination of the appropriate rules to regulate the
carriage of goods by sea.? Ultimately, The United Nations Convention on
the Carriage of Goods by Sea, 1978 (The Hamburg Rules), was adopted in
Hamburg, the Federal Republic of Germany, in March 1978 with the
participation of 78 States, including many developing countries and updated
the Hague Rules and its two protocols.®® The object of the Hamburg Rules
was to strike a fairer balance between carriers and shippers in the allocation
of risks, rights, and obligations with the regard to liability by improving the
limit of liability, solving the question of the unit limitation value of packages
stowed in containers, developing the concept of arbitration, strengthening
the carrier’s fire exemption and removing the nautical fault defense.*

“0 Sweeney, supra note 3, 520.

*! 1gnacio Arroyo, Yearbook Maritime Law, Volume I, 85 (1984), Rolf Herber, The UN Convention
on the Carriage of Goods by Sea, 1978, Hamburg Rules, Its Future and The Demands of Developing
Countries.

*2 Robert Force, Comparison of the Hague, Hague-Visby, and Hamburg Rules: Much Ado About (?),
70 Tul. L. Rev. 2051, 2052-2053 (1995-1996).

* The United Nations Convention on the Carriage of Goods by Sea (Hamburg Rules) (1978)
[hereinafter Hamburg Rules].

* UNCTAD, The Economic and Commercial Implications of the Entry Into Force of the Hamburg
Rules and The Multimodal Transport Convention, 2 (1991).
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Unlike the liability regime under the Hague Rules, the Hamburg Rules
concluded a more balanced allocation of risks between carriers and shippers
by slightly shifting liability towards carriers. Liability is based on the
principle of presumed fault or neglect. The carrier is liable for loss, if the
occurrence which caused the loss, damage, or delay took place while the
goods were in his charge unless the carrier proves that he, his servants, or
agents took all measures that could reasonably be required to avoid the
occurrence and its consequences.*

The Hamburg Rules finally entered into force in 1992. Only 34 countries
deposited their instrument of ratification or accession.* Nevertheless,
altogether they only represent a small portion of world trade.

Subsequently, it turned out, neither the Hague/Hague-Visby Rules, nor
the Hamburg Rules are fully satisfactory. In order to counteract further
fragmentation, by the request of the UNCTIRAL, another global initiative
was taken by CMI which submitted ‘Draft Instrument on Transport Law’ to
the UNCITRAL Secretariat in 2001. The detailed examination of this draft
was delegated to a UNCITRAL Working Group which, after extensive
scrutiny and discussions with UN members, the draft was adopted by
consensus by the UNCITRAL Commission in New York in July 2008. " In
December 2008, the General Assembly of the United Nations formally
adopted the new carriage convention, the United Nations Convention on
Contracts for the International Carriage of Goods Wholly or Partly by Sea.*

In respect of the period of responsibility, unlike former conventions which
adopted tackle-to-tackle and port-to-port coverages, UNCITRAL decided to
increase the period without stopping at the (artificial) boundaries of the pier
or the harbor fences, but instead allowing the application of the new
Convention to cover the entire period of actual custody by the contractual
carrier, by itself or through its performing contractors, door-to-door from the
inland point of taking delivery to the inland point of destination.*

Besides the general obligation of the carrier to carry the goods to the place
of destination and deliver them to the consignee,® the Rotterdam Rules also
impose a specific obligation of properly and carefully receive, load, handle,
stow, carry, keep, care for, unload and deliver the goods on the carrier.!

** Hamburg Rules, art. 5.
“® Status of Signatures, Ratifications, Acceptances, Approvals, Accessions, Reservations and

Notifications of Succession of Hamburg Rules (1978),
https://treaties.un.org/Pages/showDetails.aspx?0objid=0800000280042179 (last visited Nov. 30,
2019).

%7 John F. Wilson, supra note 13, 230.

*® United Nations Convention on Contracts for the International Carriage of Goods Wholly or Partly
by Sea (2009) [hereinafter Rotterdam Rules].

*9 Ziegler, supra note 36, 332.

% Rotterdam Rules, art. 11.

*1d., art. 13.
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Compared to the both Hague Rules and Hamburg Rules, the latter
obligation exists throughout the entire custody period.

Regarding the obligation of the carrier to make the ship seaworthy, the
Rotterdam Rules take a different path than the Hague Rules, Hague-Visby
Rules, and Hamburg Rules. As discussed above, in the Hague Rules the
carrier is bound before and at the beginning of the voyage to exercise due
diligence to provide a seaworthy vessel. The Hamburg Rules avoided setting
this obligation. However, in Rotterdam Rules, it has received the same scope
as in the Hague Rules. Moreover, the Rotterdam Rules designate a
continuous obligation of due diligence relating to the seaworthiness of the
ship. Unlike Hague Rules, the carrier’s obligation to exercise due diligence is
extended to the duration of the entire voyage.>

Most importantly, despite the Rotterdam Rules reintroduce the “catalog
of exceptions”, the carrier’s nautical fault immunity has been abolished once
again. The Rotterdam Rules did not incorporate the exception in navigation
or management of the vessel nor did it incorporate the ‘catch-all” exception
found in Art-IV(2)(q) of the Hague-Visby Rules.>

II. Concept of Nautical Fault Exemption

Exceptions covering errors in navigation or the management of a ship
have a long history dating back to the nineteenth century and were
frequently incorporated into bills of lading long before the advent of the
Hague and Hague/Visby Rules.>* The original justifications for this liability
scheme, and in particular the nautical fault exception, were the inability of
the shipowner to communicate with and exercise effective control over his
vessel and crew during long voyages at sea, and the traditional concept of an
ocean voyage as a joint adventure of the carrier and the owner of the
goods.”® However, “the invention of radar and other similar equipment, and
the preparation of modern charts have minimized the possibility of
shipwreck and iceberg collisions, and groundings. Carriers can now keep in
contact with their vessels wherever they are, through computerized radios
and satellite control and instruct their servants and agents.”>®

A. The Interrelation between Nautical Fault Exemption and
Seaworthiness
The obligation of seaworthiness has taken roots in Rhodian Sea Law. In
the beginning, seaworthiness was a moral obligation of the carriers which
evolved to a contractual obligation and later to an absolute legal obligation

21d., art. 14.

*% Singh, supra note 1, 47.

> Wilson, supra note 13, 273.

% Explanatory note by the UNCITRAL secretariat on the United Nations Convention on the Carriage
of Goods by Sea, 24 (1978).

% Karan, supra note 4, 89.
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which means in the event of a breach, he will be liable regardless of fault.
The classic definition of seaworthiness is contained in the judgment of
Channell J. in McFadden v Blue Star Line referring to the warranty of
seaworthiness that existed at common law as one of “the ship being fit to
encounter the perils of the voyage” subsequently expounded the well-
known “prudent owner” test, as set out in the Carver on Carriage of Goods
by Sea as follows:

“The ship must have that degree of fitness which an ordinary careful
owner would require his vessel to have at the commencement of her voyage
having regard to all the probable circumstances of it. Would a prudent
owner have required that it (the defect) be made good before sending his
ship to sea, had he known of it?”%

Unlike the common law approach on seaworthiness, the carrier is not
under an absolute duty under international Conventions. The Hague Rules,
in Article III, prescribe certain duties of the carrier:

(1) The carrier shall be bound before and at the beginning of the voyage to
exercise due diligence to-

(a) Make the ship seaworthy;

(b) Properly man, equip, and supply the ship;

(c) Make the holds, refrigerating and cool chambers, and other parts of the
ship in which goods are carried, fit, and safe for their reception, carriage,
and preservation.

Article IV(1) prescribes, neither the carrier, nor the ship shall be liable for
loss or damage arising or resulting from unseaworthiness unless it was
proved that the carrier has done due diligence® in accordance with the
provisions of paragraph 1 of Article III. In other words, Article III(1) is an
overriding obligation. If it is not fulfilled and the nonfulfilment causes
damage, the immunities of Article 4 cannot be relied on.” If the loss or
damage can be shown to have arisen or resulted from an error in navigation
or management and provided that the carrier has complied with Article
III(1) and Article III(2), it may disclaim responsibility for such loss or
damage.®’ In such cases, the carrier must prove that fault contributing to loss
or damage is that of his employees or servants and he must show that he
exercised due care in the choice of his servants and employees and also that
he exercised the same degree of care for the purposes of training, instructing
and controlling them sufficiently in relation to the requirements of

%7 Richard Aikens, Richard Lord And Michael Bools, Bills of Lading, § 10.99 (2™ Edition, 2016).

*® Due diligence can be defined as: the efforts of the prudent carrier to take all reasonable measures
that can be possibly taken, in the light of available knowledge and means at the relevant time, to fulfil
his obligation to provide a seaworthy vessel, Mitisha Naidu, A Comparative Analysis Of The
Carrier’s  Liability Under The Hague Visby And Rotterdam Rules, 24 (2016).
https://researchspace.ukzn.ac.za/xmlui/handle/10413/15024 (last visited Nov. 30, 2019).

% Maxine Footwear Co Ltd v. Canadian Government Merchant Marine Ltd (1959) AC 589 (PC).

% Yin Yang, supra note 5, 23.
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seaworthiness, and the navigation or management of the vessel.®* They must
show that a member of the crew was sufficiently negligent to justify the
defense but not so negligent as to have made the vessel unseaworthy.®
When the carrier failed to prove that before and at the beginning of the
voyage it exercised due diligence to eliminate unseaworthy conditions, then
the responsibility will be rest with the carrier.

In contrast to due diligence, there is not the same requirement for the
error in navigation or management that it has to be before or beginning of
the voyage. In the Louis Dreyfus, case the Court cited International Navigation
Co. v. Farr & Bailey Mfg. Co., 181 U.S. 218, 226, 21 S. Ct. 591, 593, 45 L. Ed. 830
(1901), and determined that “the word “management” is not used without
limitation, and is not, therefore applicable in a general sense as well before
as after sailing.”® Based on this principle, the Louis Dreyfus court held that
because the critical error of the engineer occurred before the commencement
of the voyage, the shipowner cannot be exonerated from liability.* There is a
tine line between the actions that constitute errors in management and the
inaction constituting a lack of due diligence and the Louis Dreyfus court
found that the timing of the engineer's action best qualified it as a lack of
due diligence.®

An example of immediate damage from navigational error was used in the
Mississippi Shipping case.®® If the damage from the navigational error is
immediate and there is no time for discovery, the actions or inactions cannot
be deemed as a failure to detect the damage but the navigational error.

In the Jalavihar case®” the Court determined that the exception for
navigational or managemental error was not restricted to navigational errors
occurring after the commencement of a voyage. The Court agreed with
Isbrandtsen®® and Mississippi Shipping® that navigational error that occurs
prior to the commencement of a voyage is excepted under 46 U.S.C. §
1304(2)(a).”

*! bid.

%2 Michael F. Sturley, An Overview of the Considerations Involved in Handling the Cargo Case, 21
Tul. Mar. L.J. 263, 308 (1997).

% Louis Dreyfus Corp. v. 27,946 Long Tons of Corn, 830 F.2d 1321 (5th Cir. 1987).

% \anessa Rochester, supra note 12, 127.

% Usinas Siderugicas De Minas Geras, Sa-usiminas; Usiminasimportacao E Exportacao, Sa-
usimplex, Plaintiffs-appellants, v. Scindia Steam Navigation Company, Ltd., in Personam;jalavihar
M/v, in Rem, Defendants-appellees, 118 F.3d 328 (5th Cir. 1997),
https://law.justia.com/cases/federal/appellate-courts/F3/118/328/587024/#fn3 (last visited Nov. 30,
2019).

% Mississippi Shipping Co. v. Zander, 270 F.2d 345 (5th Cir. 1959).

%7 Supra note 65.

% |sbrandtsen Co. v. Federal Ins. Co., 113 F. Supp. 357 (S.D.N.Y. 1952), affd. per curiam, 205 F.2d
679 (2d Cir. 1953), cert. denied, 346 U.S. 866, 74 S. Ct. 106, 98 L. Ed. 377 (1953).

% sypra note 65.
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In view of the difficulties in establishing negligence in the navigation or
management of the ship, and the courts' hostility toward the defense, it is
not surprising that the defense rarely succeeds, particularly in recent years.”

However, in Rotterdam Rules overriding obligation has been amended.
“The structural arrangement of the Rotterdam Rules suggests that the
exemptions are no longer subject to the seaworthiness obligation, and as a
result, the issue of the seaworthiness of the ship would become relevant only
in an actual claim for cargo damage, i.e. when the cargo claimant could
prove unseaworthiness a cause of damage to rebut the carrier's invocation of
one of the 'excepted perils."”

B. Error in the Navigation or Management of the Ship and

Care for Cargo

Another main obligation of the carrier besides making the ship seaworthy
is to care for cargo. The duty for the care for cargo encompass generally the
obligations to receive, load, handle, stow, carry, keep, care for, discharge,
and deliver the cargo. Under international maritime conventions, this duty
embraces nearly the same scope.

According to Article III rule 2 of the Hague Rules, subject to the
provisions of Article IV, the carrier shall properly and carefully load, handle,
stow, carry, keep, care for and discharge the goods carried. The expression
of “subject to Article IV” proofs that this obligation is not absolute, meaning
that if the carrier proves the damage derives from one of the exceptions
determined in Article IV rule 2, the carrier will not be held accountable for
non-fulfillment of this duty. From the catalog, only error in navigation or
management of the ship and fire exception is subject to carriers” fault and,
therefore carrier can be exculpated from liability for dissatisfaction of the
duty for the care for cargo only in specified instances.

The difficulties arise regarding distinguishing the actions and inactions
constitutes an error in navigation or management of the ship and negligence
in care for the cargo. The most puzzling issues emerge in cases of the causes
of the loss or damage overlap or there are two distinct causes: one of them is
excepted peril and another is an infringement of Article IV rule 2.

The courts started to classify the acts by the purposes in order to
counteract these issues: “The difficulty in drawing the line arises from the
fact that, read naturally, the two clauses overlap, for many actions which
might be spoken of as faults or errors in management or even in navigation
might equally well be viewed as failures in the duty to use due care with

™ Sturley, supra note 62, 308.
2 Si Yuzhou & Henry Hai Li, The New Structure of the Basis of the Carrier's Liability under the
Rotterdam Rules, 14 Unif. L. Rev. 931, 938 (2009).

13



Baku State University Law Review Volume 6:1

respect to the cargo. Few clearcut concepts have appeared for dealing with
the problem; the feel of it can only be acquired by reading cases.””

In the Germanic’™, a case decided under the Harter Act in 1906, the
Supreme Court enunciated a test that focused upon the primary purpose of
the act directly causing the damage. A foreign vessel called the Germanic
from Liverpool arrived at its destination, New York, and made fast to the
wharf. Owing to unusual gales and weather, she was heavily weighted with
snow and ice and made top-heavy.” While the cargo was being unloaded,
she suddenly rolled over and sank, damaging the cargo remaining in her,
some of which had been shipped from points east of Liverpool on bills of
lading to Liverpool, thence to be forwarded to New York, and containing
certain exemptions of the carrier from liability.”> The court found that
"careless and premature removal of cargo,” made the vessel "top-heavy," and
"instability brought about by the improper unloading, care, and custody of
the cargo, is not Vessel Management Default.”” "The Court added, “if the
primary purpose is to affect the ballast of the ship, the change in the
management of the vessel, but if ... the primary purpose is to get the cargo
ashore, the fact that it also affects the trim of the vessel does not [control] ....
[TThe question ... must be determined by the primary nature and object of
the acts which cause the loss.””8

The Court held that damage to the cargo has been caused by the negligent
discharge of cargo rather than negligent management of the vessel.

In the United Kingdom, Gosse Millard Ltd. v. Canadian Government
Merchant Marine Ltd”? case shed light on this matter. The vessel on which the
tinplates, the subject matter of the action, were being carried was
undergoing repairs to the tail shaft. For this purpose, one of the hatches was
left open in order to allow the workmen to pass to and fro, and proper
precautions were not taken to- screen it against bad weather. Rainwater thus
entered the hold and caused the tinplates to rust. Justice Greer, in a Court of
Appeal's case dissentients, “if the cause of the damage is solely, or even
primarily, neglect to take reasonable care of the cargo, the ship is liable, but
if the cause of the damage is neglect to take reasonable care of the ship, or
some part of it, as distinct from the cargo, the ship is relieved from liability;
for if the negligence is not negligence towards the ship, but only negligent

™ Frank F. Amness, Error in Navigation or Management of Vessels: A Definitional Dilemma, 13 Wm.
& Mary L. Rev. 638, 641-642 (1972), https://scholarship.law.wm.edu/wmlr/vol13/iss3/6 (last visited
30 November 2019).

™ The Germanic, 196 U.S. 589 (1905), https://supreme.justia.com/cases/federal/us/196/589/ (last
visited Nov. 30, 2019).

*1d.
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" Eun Sup Lee; Seon Ok Kim, A Carrier's Liability for Commercial Default and Default in
Navigation or Management of the Vessel, 27 Transp. L.J. 205, 214. (2000).

® Arness, supra note 73, 642.

" Gosse Millard v. Canadian Gov't Merchant Marine, All E.R. Rep. 97 (H.L. 1928).
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failure to use the apparatus of the ship for the protection of the cargo, the
ship is not so relieved.”® Leaving one of the hatches open is a failure to use
the apparatus of the ship for the protection of the cargo and the carrier
cannot be exculpated from liability under nautical fault exemption. The
House of Lords upheld the dissent of Justice Greer.

In Compania Sud American Vapores v. MS ER Hamburg Schiffahrtsgesellschaft
(2006), the English Commercial Court relied on Lord Justice Greer’s opinion
that the shipowner could be exonerated from liability on the basis that “[t]he
heating of the bunker tank was to facilitate the transfer of oil from it to the
engines. It was a single act which did not relate in any way to the care of the
cargo; albeit it may have indirectly adversely affected the cargo.”®!

As such, in order to distinguish whether it is negligence towards the
management of the ship or cargo, several tests have been established by case
law. First of all, it has to be unrevealed either the negligent act affect the
navigation of the ship or the cargo. If both are affected, then the purpose or
nature of an act has to be determined by applying the terms, such as
"primary" or "sole" purpose. Was the primary or sole purpose of the act
concerned with the cargo or the vessel?%

C. The Burden of Proof

The burden of proof is a legal concept that signifies which disputing party
has the obligation to furnish the proof in order to take the burden off. It is
needed to make a distinction between the burden of proof and order of
proof. The first term defines the duty of a party to adduce evidence for
proving or disproving a fact (the evidentiary burden), whereas the second
one denotes the sequence of the facts and allegations to be proved or
disproved by either party (the evidentiary sequence).® However, in respect
of the marine cargo claims the former comprises both the evidentiary burden
and evidentiary sequence.

The allocation of the burden of proof has been codified precisely neither
by the Hague Rules and Hague-Visby Rules nor the Hamburg Rules,
nonetheless, through case law, the standard has been set.

Obligations under Hague-Visby Rules for seaworthiness, the care for
goods, and the exemptions are expressed as “the three balls”.®* The burden
of proof is like a ping-pong game that is being played with these balls and
the starting point of the game is the presentation of the prima facie case.
Article III rule 4 implied that the basis of the allegations is a clean bill of
lading which is the prima facie evidence of the receipt of the goods per Article

8 Eun Sup Lee; Seon Ok Kim, supra note 77, 216.

8 Rochester, supra note 12, 65.

1d., 219.

% |lian Djadjev, The Obligations of the Carrier Regarding the Cargo. The Hague-Visby Rules, 43
(2017),

8 Yuzhou & Li, supra note 72, 938.
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III rule 3. If the shipper proves both that the carrier received the goods
undamaged and in full which was reflected on the "clean bill of lading"
stating that the goods were shipped clean on board and that the goods were
subsequently damaged en route, the carrier's liability, in the other words,
prima facie liability is presumed.®® Though the identity of the starter of the
game is not definite under Hague-Visby Rules, undoubtedly, it is the
shipper that bringing the case. At this point, the shipper is not obliged to
state the causes of the damage. Once the carrier’s fault is established, he has
two choices — either proves there is no breach of the obligations under
Article IIT rule 2 by showing that cause of the loss or damage is not subject to
his fault or negligence; or refers one of the immunities of the carriers
provided in Article IV. In recent Volcafe Ltd & Ors v Compania Sud Americana
De Vapores SA%* case which was heard by UK Supreme Court, Lord
Sumption asserted:

[T]his proposition has sometimes been expressed by saying that once it is
shown that the cargo was loaded in good condition and discharged in bad, the
carrier bears the burden of proving that this was caused by one of the excepted
perils in Article IV. ... The true rule is that the carrier must show either that
the damage occurred without fault in the various respects covered by Article
111(2), or that it was caused by an excepted peril. If the carrier can show that
the loss or damage to the cargo occurred without a breach of the carrier’s duty
of care under Article 111(2), he will not need to rely on an exception.’”

If the carrier opts former and proves no breach of Article III rule 2, the
burden shifts to the claimant who should disprove the defense by referring
to the unseaworthiness of the ship. In the end, the carrier’s liability
presumed in case he cannot show want of due diligence. On the other hand,
if the carrier chooses to rely on an exception, he still has to show that
obligation of the care for cargo is fulfilled. There are arguments on whether
the cargo owner or the carrier bears the legal burden of proving the
negligence of the carrier. Some are of the view that if the carrier does prima
facie bring himself within an exception then the claimant must refute this by
showing negligence.® In contrast, Lord Sumption made a comparison and
reached below conclusion:

% Ziegler, supra note 36, 339.

% \olcafe Ltd & Ors v Compania Sud Americana De Vapores SA. 1 Lloyd's Rep 21, [2019],
https://www.bailii.org/cgi-bin/format.cgi?doc=/uk/cases/UKSC/2018/61.html&query=(volcafe) (last
visited Nov. 30, 2019).

¥1d, § 25.

8 Aikens, Lord and Bools, supra note 57, §10.169.
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[1]t is common ground, and well established, that the carrier has the burden
of proving facts which bring him within an exception in article IV, and in the
case of articles 1V(1) and 1V(2)(q) this is expressly provided. It would be
incoherent for the law to impose the burden of proving the same fact on the
carrier for the purposes of Article IV but on the cargo owner for the purposes
of article 111(2)%

The divergence of these views is related to the varied fault regimes of the
exceptions which require making decisions on a case-by-case basis.
Summing up, if it is an exception that cannot be relied on without
disproving negligence (e.g., inherent vice), then the burden of proof is on the
carrier, otherwise, the burden shifts to the cargo owner.

Nautical fault exemption has a unique nature. Considering it is subject to
the carrier’s fault, the above-discussed allocation of the burden of proof
cannot be referred to in that case. Proving act, neglect, or default of the
master, mariner, pilot, or the servants of the carrier in the navigation or in
the management of the ship is sufficient for the exemption from liability.
Hereupon, cargo owner’s sole option is claiming unseaworthiness.

Allocation of burden of proof under Rotterdam Rules is more precise and
definite and consisting of several phases. Once the claimant proves that the
loss, damage, or delay, or the event or circumstance that caused or
contributed to it took place during the period of the carrier’s responsibility,
the carrier’s liability establishes. Thereafter, the carrier has two option: 1. to
prove that the loss, damage, or delay is not attributable to the fault of the
carrier or the fault of any person for whom he is liable; 2. to prove one or
more of the listed events or circumstances caused or contributed to the loss,
damage, or delay. If the carrier invokes one or more of the excepted perils,
the claimant will have three alternatives. Either he will demonstrate that the
fault of the carrier caused or contributed to the event or circumstance on
which the carrier relies, or an event or circumstance not listed in paragraph 3
of this article contributed to the loss, damage, or delay. In the latter scenario,
the carrier can take the burden off if he disproves his fault or negligence. The
third alternative of the claimant has three aspects: 1. Relying on the
unseaworthiness of the ship; 2. Referring to the improper crewing,
equipping, and supplying of the ship; 3. Cargoworthiness of the ship. The
carrier still can be exonerated from liability if it is proved that these events or
circumstances caused the loss, damage, or delay, or obligation to exercise
due diligence has been complied. During any phase of this game, any party
that cannot furnish the evidence will be held liable.

8 Supra note 87, § 18.
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Conclusion

The nautical fault exemption emerged as the result of the increased
bargaining power of the shipowners. From the 19th century, shipowners
started to include such exemption into the Bill of Ladings by using their
strong financial position. Though Hague-Rules and Hague-Visby Rules
grant this right to the shipowners, Hamburg Rules and Rotterdam Rules
preferred to abolish.

Cargo owners argued that it might have been reasonable to have such
immunity in the early stages of maritime trade considering shipowners had
limited control over the ships once the sail started. Therefore, it was
acceptable to exonerate shipowners from liability for the actions of those
who were actually engaged in the carriage.

However, as a result of advanced ship construction techniques,
sophisticated = navigation systems including GPS, radar, and
telecommunication tools, shipowners continue constant verbal and visual
contact with their ships for the entire voyage. Additionally, shipowners are
the least cost avoiders taking into account they have the control and access
over the ship and are in a better position to avoid the loss or damage while
considering cargo owners can do nothing to eliminate the risk during the
voyage.

Furthermore, the development of globalization and world trade requires
uniformity of multimodal transport regimes. As no match of the nautical
fault exemption is stipulated in other treaties regulates carriage by road, rail,
and air, it creates a barrier to the integration and development of
international transport.

In contrast, shipowners contend nautical fault exemption is vital in cases
of collisions which result in great losses. Otherwise, the disbalance of the
risk allocation between shipowners and cargo owners would be likely
altered negatively the entire maritime trade practice.

Due to the lack of the general standard in order to apply the exception,
the existence of the nautical fault exemption makes also difficulties for the
judicial bodies. Likewise, the difficulty of determining the real cause of the
accident and proving the due diligence is one of the main obstacles in the
allocation of the liability between arguing parties.

Even though the Hamburg Rules and Rotterdam Rules completely
abolished the nautical fault exemption, only 34 and 5 countries deposited its
instrument of ratification or accession respectively. The states with a huge
portion at maritime trade still apply Hague Rules and Hague-Visby Rules or
national laws that embody nautical fault exemption.

The abolishment of this exemption probably will make the shipowners
bear additional economic costs. However, taking into account that cargo
owners are in a more vulnerable position than shipowners, it is fair and
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adequate to hold the shipowners responsible for their actions while they
have control over the ship during the transit. Like as Sheriff Ed Tom Bell
retired when he felt “over-matched”, it is time for the nautical fault
exemption to retire, as there is no place left for the old notion to be applied.
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LIABILITY ISSUE OF THE SUB-CARRIER IN THE
CARRIAGE OF GOODS BY SEA

Abstract

This Article is dedicated to the issue of determining the legal status of the sub-carrier and
its responsibility. The Article deals with the interpretation of sub-carrier and how it is
defined in different international conventions and focuses on the sub-carrier’s liability
towards the carrier and the other parties to the contract. These issues are analyzed at
national and international levels based on documents including, Hague and Hague-Visby
Rules, Hamburg and Rotterdam Rules, and other international legal acts, also Merchant
Shipping Code of the Republic of Azerbaijan, Civil Code of the Republic of Azerbaijan.
Various cases related to the subject are also enclosed in this article.

Annotasiya

Bu moaqala doniz dasimalar: zaman: faktiki dasyycimin hiiquqi statusu va masuliyyatinin
miiayyan olunmasina hasr olunmusdur. Bela ki, moqalada faktiki daswyicimin sarhi,
miixtalif konvensiyalarda neca miiayyon olunmasi, faktiki dasiyicimin daswyiciya va digar
yiik dasmmmas1 miiqavilasinin taraflorina qarst masuliyyatinin haddi analiz edilmisdir.
Qeyd olunan masalalor Hagqa, Haaqa-Vizbi, Hamburq, Rotterdam va digar beynalxalq
aktlar, hamginin Azarbaycan Respublikas: Ticarat Gomicilik Macallasi va Azarbaycan
Respublikast Miilki Macallasi asasinda beynalxalg va milli saviyyalarda tahlil edilmisdir.
Homcginin movzu ilo bagl bir sira mahkama islari digqata catdirlmisdar.
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ecent statistics show that roughly 90% of the traded goods were
transported by sea through the operations of over 50.000 vessels,
making a contribution of over $380 billion to the global economy and
employing over 1.2 million people.! In 2017, 10.7 billion tons of goods were
shipped worldwide; which is 1.5 billion tons more than it was in 2012.2 That

" Baku State University, 2" year LL.M. student in Maritime and Energy.
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is why the carriage of goods by sea requires more preciseness. It is regulated
by contracts of carriage by sea, as well as the bill of lading which originated
purely as a receipt for the goods shipped. The parties involved in a contract
of carriage are mainly the carrier and the shipper. Their rights and duties are
defined by the contract which represents the expression of their wills. The
scope of the rules governing the sea carrier’s liability is the central part of
international maritime conventions. Other than the mentioned contractual
parties, there is a multitude of other subjects involved in the transportation
of goods by sea. Thus, the carrier cannot perform the work alone and he/she
will recruit and rely on other people, on his own employees or other
workers, or on other carriers that are hired for specific purposes. However,
in this case, the issue of responsibility is questionable and its determination
demands a comprehensive analysis.

Today, it is common practice for the carrier to sub-contract the contracted
carriage of goods transportation. When the carriage is sub-contracted, the
carrier will use other carriers to perform the contractual obligations for
him/her,> which means that there will be a second, and sometimes a third,
contractual layer involved. The sub-carrier's role in transportation law is an
interesting contractual issue because, normally, the sub-carrier does not have
a contractual relationship with the owner of the goods. The owner of the
goods might have contracted with someone he/she considers reliable and
does not want his/her goods to be transported by anyone else. Due to this,
the use of a sub-carrier without the consent of the shipper was for a long
time considered a major breach of the contract. For instance, the
Scandinavian legislation evaluates this issue in the same manner as a
deviation.* The shipper will expect the goods to be carried in accordance
with the contract and the carrier should not expose the goods to any risks
outside of the scope of that contract. The carrier is strictly liable for any
damage and delay that occurs while the cargo is in the custody of the sub-
carrier. However, is it applicable to every situation that involves a sub-
carrier, and how is this matter regulated in international conventions?

! World Seaborne Trade (2018),
https://stats.unctad.org/handbook/MaritimeTransport/WorldSeaborneTrade.html (last visited Oct. 27,
2019).

% 1d.

% Indira Carr, International Trade Law, 7 (4" ed., 2010).

* Falkanger Thor and Hans Jacob, Scandinavian Maritime Law — the Norwegian perspective, 281 (3"
ed., 2011).
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I. How Does the Hague and the Hague-Visby Rules

Determine Carrier?

Prior to the 1900s, there was no common international law regulating the
carriage of goods by sea.’ Disputes over damage, loss, or delay were, for
many years, resolved by resorting to the applicable contract between the
contracting parties. Most of the law in this area was based on the legal
system of a particular country where the dispute took place. This became a
problem as the parties increasingly resorted to shopping for the most
favorable jurisdiction to the detriment and inconvenience of the other party.
A compromise between the carriers and shippers from the major shipping
nations led to the International Convention for the Unification of Certain
Rules of Law relating to Bills of Lading, August 25, 1924.° This convention is
commonly referred to as the Hague Rules. The Hague Rules entered into
force in 1931, and to date, there are 91 contracting parties to the Convention.”
However, after four decades of existence, due to commercial changes in
cargo carriage, the Hague Rules needed major amendments.® An
international diplomatic conference held in Brussels in May 1967 gave the
final shape to the amended protocol and was adopted as The Hague-Visby
amendment on 23 June 1968.° Nevertheless, with the introduction of The
Hague-Visby Rules, some questions were yet left unanswered regarding
sub-carriers. One main issue was the uncertainty of the identity of the
carrier: who is your contractual party? Is the shipowner carrying the goods
your contractual carrier or the sub-carrier? The definition of the carrier in
The Hague Rules does not differ from The Hague-Visby Rules’ definition.
According to these Conventions, "carrier" includes the owner or the
charterer who enters into a contract of carriage with a shipper.
Notwithstanding all, there is no concrete term meant to define the sub-
carrier.

® Samuel Robert Mandelbaum, International Ocean Shipping and Risk Allocation for Cargo Loss,
Damage

and Delay: A U.S Approach to COGSA, Hague-Visby, Hamburg and The Multimodal Rules, 5 J.
Transnat'l L. & Pol'y 1, 21 (1995).

® International Convention for the Unification of Certain Rules of Law Relating to Bills of Lading
(1924).

" William Tetley, Package and Kilo Limitations and The Hague-Visby and Hamburg Rules, 26 J.
Mar. L. & Com. 133, 155 (1995).

® Robert Force, A Comparison of The Hague, Hague-Visby, and Hamburg Rules, 70 Tulane Law
Review, 2051, 2052 (1995-1996).

® Protocol Amending the International Convention for the Unification of Certain Rules of Law
Relating to Bills of Lading (1968).

22



Baku State University Law Review Volume 6:1

II. How is Sub-carrier Regulated in the Hamburg

Rules?

The former conventions covered only "tackle to tackle" carriage contracts.
The 1978 Hamburg Rules were introduced to provide a more modern
framework, as well as less biased in favor of ship-operators.!® Article 1 of the
Hamburg Rules defines the carrier as “any person by whom or on whose
behalf a contract of the carriage of goods by sea has been concluded with a
shipper. “The carrier" under Hamburg Rules may include the shipowner,
charterer or agent of the shipowner, thus it is wider than the definition of the
“carrier” under the Hague-Visby Rules. Yet, the real contribution of
Hamburg Rules is the definition of the “actual carrier" in Article 1. It means,
"any person to whom the performance of the carriage of goods, or part of
carriage of goods by sea has been concluded with the carrier, or any person
by whom or in whose name or on whose behalf the goods are delivered to
the carrier concerning the contract of carriage by sea”. In this regard, it must
be noted that in many cases, the carrier himself/herself is the actual carrier.
An example can be a situation where a liner operator accepts cargo for
shipment directly from the shipper. Here, there being no delegation of
carriage, the liner operator will be the carrier and the actual carrier as
defined in articles 1(1) and 1(2) respectively in the Hamburg Rules. On the
other hand, when a shipping agency sub-contracts the carriage to the liner
operator, the shipping agency becomes the carrier and the liner operator
becomes the actual carrier.!!

With regard to the responsibility of the actual carriers, notably, the
shippers face difficulties when they have to seek compensation from the
actual carrier. That carrier might be unknown to the shipper, might have
effectively restricted or excluded his liability, or might not be subject to suit
by the shipper in any appropriate jurisdiction. The Hague Rules do not deal
with the liability of an actual carrier. The need to identify the carrier arises
from the fact that The Hague and Hague-Visby Rules will only recognize a
single carrier, i.e. the contractual carrier. Nevertheless, the Hamburg Rules
provide for the liability of the actual carrier in cases of loss, damage, or delay
which occurred in the part of the voyage entrusted to him/her. Otherwise,
both the contracting carrier and the actual carrier are jointly and severally
liable.'? Hence, Hamburg Rules, Article 10 defines that

where the performance of the carriage or part thereof has been entrusted to
an actual carrier, whether or not in pursuance of a liberty under the contract

% United Nations Convention on the Carriage of Goods by Sea (1978) (hereinafter The Hamburg
Rules).

! Ghada Awad M. Shawgi, Liability of the Sea Carrier in the International Carriage of Goods by
Sea, 122 (2015).

21d., 143.
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of carriage by sea to do so, the carrier nevertheless remains responsible for the
entire carriage according to the provisions of this Convention. The carrier is
responsible, in relation to the carriage performed by the actual carrier, for the
acts and omissions of the actual carrier and of his servants and agents acting
within the scope of their employment.

These provisions will greatly assist the cargo owner claimant who, at
present, has the difficult task of unraveling the complicated relationship
between owners, charterers, and demise charterers in order to establish the
identity of the carrier. It has been suggested that the contracting carrier and
the actual carrier may be regarded as a joint venture and therefore are jointly
and severally liable. However, it is also stated that this may be a
controversial application of the agency reasoning and is more a suggestion
for law reform.’®

We should analyze some cases about liability issues when the actual
carrier is on the stage. The problem may, nonetheless, also arise where S, a
shipper, contracts with O, a shipowner, for the carriage of goods which are
then transshipped onto O1’s vessel: who can B sue, O, the contractual
carrier, or O1, the so-called “actual” carrier? Clearly, B can sue O, with
whom B has a contract. What, however, if O is not worth suing: can B claim
against O1, with whom it has no contract? The answer is quite obvious and
unremarkable: B can claim against O1 if B can establish a tort committed by
O1 or a breach by O1 of O1’s duties as B’s bailee. Broadly speaking, if B can
prove that O1 failed in its duty of care towards B at a time when B owned or
was entitled to the possession of the goods, then B has the title to sue O1 in
tort or bailment.!*

Now we should look at the real cases in other jurisdictions, such as in
PICC Qingdao Branch v Xiamen Ocean Shipping Col. Indeed, although China
government ratified the Convention, they solve such disputes within the
local jurisdiction. In Chinese law, if shipper A has an agreement with carrier
B, B then entrusts C, C entrusts D or any others to carry them, the cargo
owner can sue any or all of B, C, and D. Whoever is sued has the benefit of a
legal indemnity against the actual carrier or real wrongdoer. For instance,
the contractual carrier has compensated the cargo owner’s loss and sought
reimbursement from the defendant who was the actual carrier. But the court
found there was an insufficient causal link between the rust of cargo and
river transport and dismissed it. In Wuxi Shunlong Special Pipe Fittings
Company v Yingkou Chuyun Port Economy & Trade Company case, clearly, the
carrier had no fault and one of the actual carriers had breached the contract;
however since he failed to point out which actual carrier caused the damage,

3 Thomas Gilbert Carver, Gunter Treitel and F.M.B. Reynolds, Carver on Bills of Lading, §9-10 (1%
ed. 2001).
14 yvonne Baatz, Maritime Law, 191 (3" ed.2014).
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his recourse was dismissed. If he has an amicable settlement with the cargo
owner, such an agreement must be reasonable.!s

III. The New Approach to Sub-carrier within the

Rotterdam Rules

Along with the developments of the shipping industry, the previous
convention’s rules have shown increasing incapability in dealing with
modern shipping issues. Accordingly, the UNCITRAL produced a new
convention concerning the carriage of goods wholly or partly by the sea at
the end of 2008, which adopted the title the United Nations Convention on
Contracts for the International Carriage of Goods Wholly or Partly by Sea (the
Rotterdam Rules). The effectiveness of the Rotterdam Rules still requires
ratification or another mode of adoption by at least 20 states.!® For being able
to define the concept of sub-carrier in Rotterdam Rules, one must first look
at the concepts of carrier and contract of carriage. A carrier is defined in
article 1(5) as a person who enters into a contract of carriage with a shipper.
A contract of carriage according to article 1(1) is a contract where a carrier
against the payment of freight undertakes to transport goods from one place
to another.”” The sub-contractor is called the performing party in Rotterdam
Rules. Three principles were to be considered by the Working Group while
drafting the definition of performing party in article 1(6). First, those carriers
and sub-contractors should have joint and several liabilities. Secondly, both
the carrier and sub-contractors should be vicariously liable for their
employees and thirdly, that the protection of the Himalaya clause should
apply to the employees as well as the employers.!

In the next paragraphs, we will also talk about the meaning of the
Himalaya clause. It is also important for the definition to function with the
other articles in the Rotterdam Rules. Thus, a performing party is defined in
article 1(6)(a) as a person other than the carrier that performs or undertakes
to perform any of the carrier’s obligations under a contract of carriage
concerning the receipt, loading, handling, stowage, carriage, keeping, care,
unloading or delivery of the goods, to the extent that such person acts, either
directly or indirectly, at the carrier's request or under the carrier’s
supervision or control. As it seems from the definition, the Rotterdam Rules
clarification introduces broad meaning for the performing party in order to

5 Fan Wei, The Measurement Of Damages In Carriage Of Goods By Sea, Dissertation Presented for
the Degree of Doctor of Philosophy in the University of Exeter, 167 (2008).

1® Edward Yang Liu, An Analysis of Carrier’s Obligation to Delivery of Goods under the Rotterdam
Rules, 2 (2012).

" The United Nations Convention on Contracts for the International Carriage of Goods Wholly or
Partly by Sea (2009).

'8 United Nations Commission on International Trade Law, Working Group 111 2002-2008, Transport
Law, http://www.uncitral.org/uncitral/en/commission/working_groups/3Transport.html (last visited
Jan. 6, 2019).
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contain all potential parties on the carrier’s side. The performing party is
broadly defined and includes all other carriers such as road, rail, and air. At
first, Rotterdam Rules also define who is not considered as a sub-carrier. So,
Article 1(6)(b) notes, “Performing party” does not include any person that is
retained, directly or indirectly, by a shipper, by a documentary shipper, by
the controlling party or by the consignee instead of the carrier. It means to
talk about performing carriage, one party of relations must be a carrier.
Another new feature of Rotterdam Rules is a division of the maritime and
non-maritime performing party. Under Article 1.7 of the Rules, “Maritime
performing party” means a performing party to the extent that it performs
or undertakes to perform any of the carrier’s obligations during the period
between the arrival of the goods at the port of loading of a ship and their
departure from the port of discharge of a ship. An inland carrier is a
maritime performing party, only if it performs or undertakes to perform its
services exclusively within a port area. The reason for this division is to
prevent unexpected consequences for sub-contractors. The terms performing
party and maritime performing party both depend upon the definition of the
carrier, as they must be “a person other than the carrier”. This presupposes
an independent contractor or an agent. Any employee, master, or crew of the
carrier or the performing party does not create a separate performing party.
During the drafting this was explicitly stated in the definition of the
performing party, however, this was subject to discussion and was later
removed."” The phrase “undertakes to perform” was included to explicitly
state that the carrier always is liable for performing parties and the exclusion
of said term could break the linkage of contracts between the parties. Both
sub-contractors that actually perform the obligation and subcontractors who
only undertake to perform, but then delegate the performance to another,
are thus included.”? Persons acting upon the request of the shipper are
explicitly excluded according to article 1(6)(b).

The performing party must perform any of the carrier's obligations under
the contract of carriage, which means that the activities must be directly
related to the cargo-handling or the carriage under the contract. Different
activities are listed in article 1(6)(a): “the receipt, loading, handling, stowage,
carriage, care, unloading or delivery of the goods”, to the extent that it is
done at the carrier's request or under his supervision. The list is probably not
meant to be exhaustive, as the Working Group considered to include the
phrase “among others” or “inter alia”.?! The definition should include
different actors such as stevedores, warehouse providers, and other

2 1bid.

? Fujita Tomotaka, The comprehensive Coverage of the New Convention: Performing Parties and
the Multimodal Implications, 44 Texas International Law Journal 349, 370, (2009).

2! Berlingieri Francesco, The Rotterdam Rules: the “the Maritime Plus” Approach to Uniformity, 2
EJCCL 49, 54-55, (2009).

26



Baku State University Law Review Volume 6:1

transport operators. In his article The Maritime Performing Party in the
Rotterdam Rules 2009, Smeele writes that contractors who only assist in the
obligations undertaken by others seem to be excluded, such as port pilots
and tugs assisting with the mooring of the vessel.?? Should these sub-
contractors have anything to do with the cargo worthiness, which is the
carrier's obligation, then they should fall within article 1(6)(a).?

Now we are going to clarify the liability issue for the carrier and maritime
performing party under Article 18-19. It seems from Article 18 that the
carrier is vicariously liable for all performing parties, both maritime and
others, and performing parties’ employees. It is explicitly enumerated in
Article 18. Whereas sub-paragraph (d) is a little bit complicated. So, if the
performing party has sub-contracted the work for the carrier, then it would
be important to clarify whether this party would fall within article 18(d) as
indirectly acting upon the carrier’s request. If this cannot be resolved, then
the carrier would not be liable for this sub-contracted performing party.

As mentioned above, the maritime performing party deals with the
period between the arrival of the goods at the port of loading of a ship and
their departure from the port of discharge of a ship. In the Rotterdam Rules
19(1) two requirements are taken into account as to be subject to the
obligations and liabilities for maritime performing party imposed on the
carrier. Any other performing party does not face the same liabilities as of
the maritime performing party. First, the maritime performing party must
have received or delivered the goods in a contracting state or performed any
of its activities concerning the goods in a port in a contracting state pursuant
to article 19(1)(a). It means there have to be relations between the maritime
contracting party, the contracting state, and any other sub-contractor in a
non-contracting state does not bear any obligation under Rotterdam Rules.
Secondly, in article 19(1) (b), the occurrence that caused the loss, damage or
delay must have taken place either; (i) during the period of arrival and
departure of the goods at the port; or (ii) while in the custody of the
maritime performing party; or (iii) any other time to the extent that the
maritime performing party was participating in the performance of any of
the activities contemplated by the contract of carriage. The first alternative is
preferably used against sub-carriers, which focuses on the maritime stage of
the transport. The second alternative is aimed at storage keepers, but can
also be used against sub-carriers who take over the goods prior to the arrival
at the port. The last alternative is aimed at those who never take custody of
the goods while assisting the handling of the cargo.”

%2 Smeele Frank, The Maritime Performing Party in the Rotterdam Rules, 170 Erasmus University
Rotterdam 72, 80 (2009).

Z1d., 81-82.

% Baatz, supra note 14, 62.

% Smeele, supra note 22, 84.
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IV. What Does the Himalaya Clause Mean?

When the subject is about the sub-contractor, the Himalaya clause must be
regarded. The Himalaya clause is a contractual provision expressed for the
benefit of a third party who is not a party to the contract. Although
theoretically applicable to any form of contract, most of the jurisprudences
relating to Himalaya clauses relate to maritime matters, and exclusion
clauses in bills of lading for the benefit of employees, crew, and agents,
stevedores in particular. The Himalaya clause derives from the decision in
Adler v Dickson®*. In the case of a passenger on board of the vessel, the
Himalaya brought an action in tort against the master and the boatswain
following a fall due to an improperly secured gangway. On the backside of
the ticket, it was stated that the company would not be liable for any
damage or injury whatsoever and the defendants tried to use this statement
in their defence, but the Court of Appeal concluded that the statement did
not extend to include the company's servants or agents. The case leads to the
innovation of the Himalaya clause, extending the defences of the carrier to
his servants, agents and independent contractors.” Actually, the meanings
of the Himalaya clauses are drafted differently, but the most useful example
can be put as:

“It is hereby expressly agreed that no servant or agent of the Carrier
(including every independent contractor from time to time employed by the
Carrier) shall in any circumstances whatsoever be under any liability
whatsoever to the Merchant for any loss, damage or delay arising or resulting
directly or indirectly from any act, negligence or default on his part while
acting in the course of or in connection with his employment and|...Jevery
exemption, limitation, condition and liberty herein contained and every right,
exemption from liability, defence and immunity of whatsoever nature
applicable to the Carrier or to which the Carrier is entitled hereunder shall also
be available and shall extend to protect every such servant or agent of the
Carrier acting aforesaid...”

In Scruttons Ltd v Midland Silicones Ltd case, where a drum was damaged
by stevedores, who tried to limit their liability through the Himalaya clause
in the bill of lading. They claimed, among other things, that through the
agency of the carrier they were brought into a contractual relationship with
the cargo interests, making the limitation rules available to them. Although
the House of Lords concluded that the stevedores could not avail themselves
the same limitations as the carrier, Lord Reid suggested that the agency
argument could succeed provided that: (i) the bill of lading must make clear

% Adler v. Dickson, http://www.bailii.org/ew/cases/EWCA/Civ/1954/3.html (last visited Jan. 6,
2019).

%7 Girvin Stephen, Carriage of Goods by Sea, 34 (3" ed. 2011).

28 John F Wilson, Carriage of Goods by Sea, 203 (6" ed.2008).
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that the stevedores were intended to be protected by the limitation rules; (ii)
that the carrier was contracted as a principal and agent of stevedores
regarding the limitation rules; (iii) that the carrier had authority to the
stevedores; and (iv) that the difficulties about consideration moving from
the stevedores were overcome.”

Courts scrutinize Himalaya clauses strictly, enforcing them only where
they are clear and explicit as to the beneficiaries, especially with regard to
independent contractors.®

V. From the Legal Point of the Azerbaijan Legislation

What is the position of the legislation of the Republic of Azerbaijan
concerning the sub-carrier? As an answer to this question, we must analyze
the Merchant Shipping Code and the Civil Code of Azerbaijan. The Republic
of Azerbaijan has not signed and ratified any above-mentioned international
Rules. However, if we pay attention to the Merchant Shipping Code of the
AR, it reflects the impact of international legislation. The Merchant Shipping
Code came into force on June 227, 2001.3! The Civil Code of Azerbaijan,
which also takes into account the carriage of goods, came into force on
September 1<, 2000.3 Firstly, let’s look through what the contract of carriage
is in both legislative acts. Before amendments were made to the Civil Code,
Article 850 defined this issue regarding the Freight Contract Transporter that
is in charge of transporting goods (items) from one place to place of
destination in return for the payment (freight fee), and Owner or Receiver of
the goods (items) has to make payment for that.®® Article 87 of the Merchant
Shipping Act notes, the carriage of cargo by sea contract is any contract
under which a carrier is obliged to transport the cargo (provided or to be
provided by the shipper) to the destination port and deliver it to the person
authorized to accept the cargo (hereinafter referred to as a consignee) and
payment of the transportation costs (freight) will be borne by the shipper or
consignee.3 It seems, earlier, the Civil Code charged the payment to the
cargo owner or receiver of the goods. At the same time, the Merchant
Shipping Code charges the payment to the shipper and the consignee. After
the amendments to the Civil Code, it is defined the obligation of the
payment is in charge of the shipper, consignee, or the person authorized to

% Scruttons Ltd v. Midland Silicones Ltd,
http://www.casebooks.eu/contractLaw/Chapter26/excerpt.php?excerptld=4744, (last visited Oct 27,
2019).

% Robert Force, Admiralty and Maritime Law, 82 (1% ed. 2004).

%! The Decree of the President of the Azerbaijan Republic on application of the Law of the Azerbaijan
Republic on the Merchant Shipping Code, No 594 (2001).

%2 The Law of the Republic of Azerbaijan on entering into force of the Civil Code, May 26, 2000, No
886.

% 1d., art. 850.

% The Merchant Shipping Code of the Republic of Azerbaijan, art. 87.
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make payment that. Moreover, while the Civil Code takes into consideration
only the place of destination, the Merchant Shipping Code stipulates the
place of destination and delivers it to the person authorized to accept the
cargo. In the question of which approach is successful, we can say, solving
the problems like this detailed definition is more acceptable than others.

As an answer to the afore-mentioned first question, the Merchant
Shipping Code of the AR solves this issue under Article 87.4 and 135. First of
all, Article 87.4 defines that carrier of cargo will be a person who concludes a
sea freight transportation contract between the freight forwarder or freighter
or on his behalf. An actual carrier is a person assigned to carry the freight or
to implement half of the freight, including any other person to carry out
such freight. As it is mentioned there is not any significant difference in the
meaning of the carrier and sub-carrier, rather than international aspects. The
responsibility matter of the actual carrier is given in Article 135. According
to this clause, if the actual carrier is charged with transportation of cargo or
part of it, the carrier, independently on this, takes complete liability for
transportation under rules, determined under this Code. Regarding
transportation of the cargo, carried by the actual carrier, a carrier is
responsible for the actual carrier, employees, and agents, acting in frames of
his duties. But the next sub-paragraph deems to similarize the actual
carrier’s responsibility to the carriers’. It is said that in accordance with the
contract between a carrier and actual carrier, the rules for liability of the
carrier, determined wunder this Code, are applied to liability for
transportation, fulfilled by the actual carrier. In the event of entering the
contract, stipulated by Article 135.2 of this Code, the rules, determined by
Articles 133.1, 133.2, and 134.2 of this Code are also applied to employees or
agents of the actual carrier by laying claims to them. Article 135.5 stipulates
if both carrier and actual carrier bear liability, then their liability is
combined. But we must pay attention to the subparagraphs of Article 135.7.
Regarding this paragraph, the rules, determined under this Code, do not
touch the right of the mutual regress of carrier and the actual carrier. Civil
Code of the Republic of Azerbaijan also explains the right to regress. Firstly,
Article 859, which is about the contract of carriage, determines transporter
not only responsible for freight carried out by him/her but also for freight
carried out by another person; His/her right to regress to another person
whom he/she gave luggage. Article 1114.1 stipulates that the person who
compensated the damage, caused by the other person (employee in the
course of his official duties or a person driving a vehicle, etc.), shall have
recourse to such person in the amount of the compensation paid if no other
amount is set forth by law. Eventually, we see that in our legislation there is
not any notable difference rather than international conventions on maritime
law. This proves that even though the government does not ratify any of
them, the impact is inevitable.
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Conclusion

Summarizing all that is above-mentioned, it is clear that normally a sub-
carrier will not have a contractual relationship with the cargo interest. That
is why, when the damage claim is brought into court, firstly, the identity of
the carrier and sub-carrier must be determined. The Hague and the Hague-
Visby Rules can be considered unsuccessful for the absence of a point of sub-
carrier. In the Hague-Visby Rules, the liability of the third-party can be
solved from aspects of the Himalaya clause. The determination of sub-
carrier stems from the Hamburg Rules and continues to develop in
Rotterdam Rules. The Rotterdam Rules may thus not be the solution to all of
the problems, nonetheless, it will certainly make the situation for sub-
carriers and their relationship with the cargo interests clear. That is to say,
the Rotterdam Rules are closer to the new generation of the sea carriage. The
matter of the carrier himself/herself to be the actual carrier and the matter of
the shipper to be the carrier, through liner operators as an actual carrier is
removed in the Rotterdam Rules. It is explicitly noted that for being sub-
carrier, the one-party of the relations must be the carrier. In other words, in
one way or another, the provision about the sub-carrier does not apply to the
link between the shipper and the carrier. To that end, the ratification of
Rotterdam Rules is practically important, although, the states run it away for
some reason.

Even though regulation in Azerbaijani legislation differs from
international conventions, the matter of the liability of sub-carrier has the
same legal nature. Nevertheless, it is acceptable to explicitly identify who is
not considered as a sub-carrier.

31



February | 2020 Financial Law

Nushaba Mahmudzade’

RESPONSIBILITY OF FINANCIAL MARKET
SUPERVISORY AUTHORITIES: CURRENT
REGULATORY FRAMEWORK AND EXPECTATIONS

Amnnatosiya

Qlobal maliyys bohrant bas verdikda maliyys bazarlarina nazarat sahasindoki
tanzimlama digqat markazinda olur: maliyys bazarlarimin faaliyyatini tanzimloyan va bu
sahada miivafiq nazarati hayata keciron tonzimlayici qurumlarim faaliyyatindaki bosluglar
iizra gixir, dovlatlar tarafindon bu sahadaki mévcud tonzimlama tahlil edilir va zaruri
islahatlar aparilir. Maqalada maliyya bazarlar: sahasindaki tonzimloma va nazarati tohlil
edilir va bu faaliyyatdan irali galon masuliyyat arasdirilir. Maqgalonin maqsadi miiqayisali
tohlil vasitasila maliyya bazarlarim tonzimlayon va bu sahaya nazarat edon qurumlarin 6z
foaliyyatindan irali galarak bazarin pesakar istirakcilari, o ciimladan onlarin sahmdarlar va
vatandaglar-istehlakcilar qarsisindaki masuliyyat daracasini miiayyan etmokdir.

Abstract

Regulation of financial markets come into the spotlight after the global financial crisis:
gaps in the activities of the regulators' supervising financial markets and exercising proper
oversight in this area becomes apparent, the existing regulations are analyzed and
necessary reforms are made by the states. This article analyzes the regulation and
supervision of financial markets and examines the responsibilities? arisen out of these
activities. The purpose of the article is to conduct a comparative analysis to determine the
degree of responsibility of the authorities that regulate and supervise the financial markets
before professional market participants, their shareholders, as well as citizens — consumers.
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Introduction
an the financial market supervisory authority incur liability before the
participants of the market hereof because of a failure of the supervised
institution? How the activity of the regulator is governed? Is it
necessary to consider the role of the immunity of the financial market
regulator from third party liability and if it is subject to challenge or not?

Financial Market supervisors™ accountability is widely accepted as a sine
qua non condition® of good governance and as a guarantor of supervisory
independence. Some European Union (EU) Member States have statutory
protections in place, giving their financial supervisors immunity from third
party liability, while others submit them to their regular, civil liability rules.*
While the general right to damages for losses arising from civil wrongs is
well established, liability for faulty supervisory acts or omissions is in many
respects, limited in scope. The liability of supervisory/public authorities is
varied in the standard of care.®

The topic is complex as liability falls in the area where tort law meets
administrative law. Administrative law is concerned with the exercise of
public powers, and tort law provides private law remedies. Citizens rely
upon governments and regulators to protect us from harm and
understandably look for compensation when public authorities fail to
deliver. °Another reason is that claims against financial market supervisory
authorities give rise to a range of conceptual difficulties, including the
principle of the protective purpose of the norm, liability for the exercise of
judicial or quasi-judicial functions, liability for economic loss, liability for
omissions, and deliberate acts of third parties.

In all, there is always an enormous need for financial supervisor to
balance potentially conflicting interests of consumers and supervised
institutions itself and the broad public interest in the stability of the financial
system as a whole. The design of regulatory and supervisory responsibilities
is one the most important matters affecting the future course of financial
market policy.

® A description of a requisite or condition that is indispensable.

* Phoebus Athanassiou, Financial Sector Supervisors’ Accountability, European Perspective, Legal
working paper series, 13 (2011).

® Donal Nolan, Varying the Standard of Care in Negligence, 72 Cambridge Law Journal 651, 651
(2013).

® Freya Kristjanson and Stephen Moreau, Regulatory Negligence and Administrative Law, 25
C.J.A.L.P. 103, 104 (2012).
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I. Existing Regulation on Financial Markets and Its

Supervision: Republic of Azerbaijan

Financial Market Supervisory Authority of the Republic of Azerbaijan
(hereinafter referred to as “FIMSA”) was established on February 03, 2016 in
the organizational legal form of a public legal entity and later was abolished
on November 28, 2019. Concurrently, the State Committee for Securities,
State Insurance Supervisory Service under the Ministry of Finance of the
Republic of Azerbaijan, and Financial Monitoring Service under the Central
Bank of the Republic of Azerbaijan were abolished and their powers were
assigned to a single agency - FIMSA.” The FIMSA aimed to ensure flexibility
and transparency of the securities market, investment funds, banking and
insurance activities, payment systems in the Republic of Azerbaijan, and to
improve the regulatory and supervisory system.®

Abolished FIMSA,® also assumed banking supervisory*!® functions of the
Central Bank of the Republic of Azerbaijan (hereinafter referred to as
“Central Bank”) whereas Central Bank had remained to maintain certain
functions as well. Therefore, during this period, the supervision over the
financial markets was in the hands of both Central Bank and FIMSA.
However, since the FIMSA is abolished, financial markets are now regulated
by the Central Bank.

FIMSA'’s goals were further elaborated in the Strategic Road Map On the
Development of Financial Services in the Republic of Azerbaijan (hereinafter
referred to as “Strategic Roadmap”) approved in 2016."" According to the
Strategic Roadmap below-mentioned strategic targets should have been
achieved by FIMSA during 2017-2020:

1) Increase in profitability of the banking sector by 7 percent
compared to 2015 and 130 million Azerbaijani manats increase in real GDP
in 2020 (directly 115 million Azerbaijani manats, indirectly 15 million
Azerbaijani manats);

2) 14  percent insurance penetration (ratioof insurance
premium volume to non-oil GDP), 125 million Azerbaijani manats impact on
real GDP in 2020 and creation of 1600 new jobs;

3) Improving the provision of financial services;

4) Entrance of 5 additional companies from significant sectors to
stock exchange;

" Decree of the President of Azerbaijan Republic, 03.02.2016, No. 760.
® Ibid.
® Order of the President of Republic of Azerbaijan, 28.11.2019.
1% The act of monitoring the financial performance and operations of banks to ensure that they are
operating safely and soundly and following rules and regulations.
! Decree of President of the Republic of Azerbaijan, 06.12.2016, No. 1138.
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5) 7 percent increase in profitability of the banking sector compared
to 2015, Real GDP growth of 130 million manats in 2020 (direct 110 million
manats, indirect 15 million manats).

6) Reduction of non-performing loan ratio up to 8 percent, increase of
financial depth by 60 percent,

7) Ensuring the participation of all retail banks in digitalization
initiatives, an additional 20 percent increase in the merged profitability of
retail banks in 2020 due to digitalization.

In 2018, the organizational structure of the FIMSA has been changed
under the Decree of the President of the Republic of Azerbaijan On
additional measures to ensure the activities of the FIMSA of the Republic of
Azerbaijan.’? This reform could be evaluated as an attempt to improve the
functioning of FIMSA.

Subsequently, FIMSA failed to achieve the majority of the goals outlined
in the Strategic Roadmap was abolished by Order of the President of the
Republic of Azerbaijan dated November 28, 2019. The order indicated that
improvement of the management of the regulatory and supervisory system
in the financial services market as a reason for the abolition of FIMSA.
Generally, The regulator exists to achieve objectives considered by the
government to be in the public interest’s. Unlike the situation before the
establishment of the FIMSA, the Central Bank exercises control not only over
the banking sector but also over the financial markets as a whole.

In these contexts, some questions arise: Is regulation and
supervision by a single supervisor is more efficient? How should the
supervisor's responsibility degree be measured? In the next headings, these
issues will be analyzed.

II. Types of Regulation and Supervision

The mere meaning of the regulation and supervision, although looking
very similar to each other, differs. While regulation involves the decision-
making and law-making processes, supervision involves the monitoring,
auditing the transactions, and business issues based on the regulative legal
acts.

The supervisory regimes are grouped taking into account the three
dominant models of supervision proposed so far: 1>

1) Vertical model (silos model), where every sector is supervised by
each different authorities, following the boundaries of the financial system

12 Decree of the President of Republic of Azerbaijan, 04.10.2018, No. 288.

3 OECD, Principles for the Governance of Regulation, Public Consultation Draft, 50 (2013).

' Sotiris | Dempegiotis, The Hard- to drive Tandem of Immunity and Liability of Supervisory
Authorities: Legal Framework and Corresponding Legal Issues, 9 Journal of Banking Regulation 131,
132 (2008).

> Donato Masciandaro and Marc Quintyn, The Architecture of Insurance Supervision before and
after the Financial Crisis, Paolo Baffi Centre Research Paper No. 2010-79, 6 (2010).
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in different spheres of business. For example, the banking sector, securities,
and insurance sector is supervised by a separate supervisor;

2) Horizontal model (peaks model) in which every goal is supervised
by different authority follows the difference between the public goals of
regulation; For example, separate supervisors are responsible for activities
regarding the price stability target, licensing activity, transactions in
securities market executed;

3) Unified model, where a single authority supervises the entire
financial system in pursuing all public goals.™

The emerging literature on financial supervision architecture has also
tried to shed some light on the impact of the supervisory structure on the
performance of the banking and financial industry. Two major questions
are:"

* Is a single supervisor to be preferred over multiple authorities?

The wunified model creates synergies among different supervisory
functions and expertise (supervisory efficiency) and eliminates duplicated
controls and regulatory gaps (supervisory neutrality). Additionally, an
unified supervisory structure might increase the effort of the supervisor,
since the wunified structure makes it absolutely evident where the
responsibilities are clear (supervisory responsibility).!8

While pros of unified supervision are that it is easier to achieve efficiency
in supervising financial market, to eliminate duplications of efforts, and to
ensure possibly improved accountability, cons are that if the objectives of
supervision are not clearly specified may be less effective than unified
supervisors, additionally, possible diseconomies of the scale.’” For example,
there can be a gap that if the banks are engaged in activities related to the
securities market, the matter should be solved whether this type of actives
should be supervised by the supervisor over the banking sector or
supervisor over the securities market or both of them.

However, it has been claimed that no superior model of supervision
exists.?? and universally valid answer to the question of how should be done.
For example, if the objectives are not clearly specified in the unified model, it
may be less effective than specialized supervisors or if the objectives are not
clearly communicated, the moral hazard problems may be extended across

16 H

Ibid.
" Donato Masciandaro and Marc Quintyn, Reforming financial supervision and the role of central
banks: a review of global trends, causes and effects (1998-2009), CEPR Policy Insight No.30, 8
(2009).
'8 Lucia Dalla Pellegrina and Donato Masciandro, Politicians and Financial Supervision
Architechtures: Trends and the Italian case, 3 (2007).
19

Id., 4.
% Donato Masciandaro, Maria J. Nieto and Marc Quintyn, Will They Sing the Same Tune?
Measuring Convergence in the new European System of Financial Supervisors, IMF Working Paper,
WP/09/142, 9 (2009).
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the whole financial system regarding the supervised institutions,
stakeholder and ultimately consumers.?!

* Should the central bank be involved in supervision??

From the banking point of view, central banks are in a position to identify
the problems within the financial system earlier than supervisors only in the
banking sector are able as the main function of the central bank is to
implement monetary policy. Moreover, central banks can perform the
necessary interpretation of prudential data within the context of the
economy as a whole.?

III. Accountability of Financial Market Supervisors
Accountability can be defined as a social relationship between a
participant/actor and a forum in which the participant is obliged to explain
and justify his/her conduct.? Accountability together with the transparency
based on the instrument of soft law-regulators are not held accountable to
political agents but mainly to national and international economic
participants. It rules involve legal procedures and parameters for monetary
actions. #

Before examining the essence of supervisors' accountability, the liability
standards arising out of accountability should be examined. Five different
liability standards are differentiated depending on the policies and
legislation:?

1) Illegality;

2) Ordinary fault/negligence (in the absence of specific provision for
the liability of financial supervisor)

3) Gross fault;

4) Bad faith;

5) Complete immunity;

1) Illegal means not allowed by law/ illicit /unlawful/ contrary to
law.”” Sometimes this term means merely that supervisor lacks authority.”
Where the illegality standard is employed, consumer need to establish that

act or omission of the supervisor was unlawful as a matter of public law, it is

2! Sypra note 18, 4.
%2 Supra note 17.
2 Edgar Meister, How should regulatory and supervisory responsibilities be shared among the
national functional regulators, Lecture Paper, Multinational Banking Seminar, New York,
09.06.2001, 1.
 Mark Bovens, Analyzing and Assessing Accountability: Conceptual Frameworks, 13 European
Law Journal 447, 447 (2007).
> Mark Bovens, Two Concepts of Accountability: Accountability as a Virtue and as a Mechanism,
33 West European Politics 946, 946 (2010).
%% Donal Nolan, Liability of Financial Supervisory Authorities, 190 (2010).
Z The Law Dictionary, https://thelawdictionary.org/illegal/ (last seen Jan. 14, 2020).

Ibid.
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unnecessary to demonstrate that the conduct was negligent or bad faith. For
example in the Czech Republic, cases brought against the State for allegedly
unlawful conduct of the Czech National Bank have been decided under the
State Liability Act whereby the State is liable for any damage caused by
unlawful decisions or improper actions by a person or legal entity in the
course of the exercise of public functions on the State's behalf.”

2) Negligence is failing to use the level of care and caution that an
ordinary person would use in similar circumstances. It often involves a
careless mistake or inattention that causes an injury®. In ordinary fault, the
liability of the financial supervisor is governed by an ordinary
fault/negligence standard (for example, such practice exists in Denmark and
Portugal). When this standard is applied, it results from the general
principles of civil responsibility in the absence of specific provision for the
liability of financial supervisors. There should be four elements for presence
of negligence: duty, breach, causation, and damage.31

3) Gross fault/negligence. Gross Negligence means recklessness, or
actions taken or omitted with conscious indifference or the complete
disregard of consequences or rights of others affected.** The biggest
difference is between negligence and gross negligence is in the severity of
the consequences and the type of damages.*®> A person has fallen so far
behind the reasonable standard of care that the negligence is now considered
gross(for example, gross negligence standard is applied in France). In Sieur
Bapst34 case, the investors in a failed financial institution sought
compensation for their losses and claimed that they were caused by the
negligence of Commission de Controle des Banques (body excising technical
supervision over the banks” loan and investment operations) and argued
that having discovered irregularities in the institutions" accounts. The Conseil
d Etat (a body that acts both as legal advisor of the executive branch and as
the supreme court for administrative justice) held that damage would be
payable only if faute lourde® could be established and since irregularities
were commonplace in the accounts of small financial establishments, it had
not been grossly negligent of the Commission de Controle des Banques not to
investigate further. *

» Sypra note 26, 198 (2010).

% The Sawaya Law Firm Blog, https://www.sawayalaw.com/blog/ordinary-negligence-vs-gross-
negligence/ (last seen Jan. 12, 2020).

*! Ibid.

% Law Insider Dictionary, https://www.lawinsider.com/dictionary/gross-negligence (last seen Jan. 15,
2020).

¥ McMinn Law Firm Blog, https://www.mcminnlaw.com/difference-negligence-gross-negligence/
(last seen Jan. 15, 2020).

% See generally, Sieur Bapst case (28 June 1963).

% A desire to harm.

% Ibid.
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4) Bad faith is an intentional dishonest act not fulfilling legal
obligations.®” Acting in bad faith is an act of intentional dishonesty that
occurs from someone violating the basic principle of honesty in their
dealings with others.* Also, bad faith conduct could include behavior that is
seen as commercially unacceptable, improper, or unconscionable, but which
is not actually dishonest.* In the United Kingdom, according to the Financial
Services and Markets Act (FSMA) 2000, whereby neither the Financial
Services Authority (FSA) nor any of its officers or members of staff are not
liable for damages for anything done or omitted in the discharge, or
purported discharge, of the FSA’s functions, unless the act or omission is
shown to have been in bad faith or to prevent an award of damages made in
respect of an act or omission on the ground that the act or omission was
unlawful because of Section 6.1 of the Human Rights Act 1998 approved by
the Parliament of the United Kingdom.*

5) There are two types of immunity: Absolute immunity and
qualified immunity. Absolute immunity is a complete bar to a lawsuit, with
no exceptions. It generally applies to judicial officials like
judges, prosecutors, jurors, and witnesses. The strong protection of absolute
immunity is tempered by its limited application and duration. Absolute
immunity is “strong medicine, reserved for comparatively few types of
officials and only applies so long as the official is acting in their judicial
capacity”.* For example, a judge is acting in their judicial capacity when
they are hearing a case, but when they hire and fire court employees they are
not, and are thus entitled only to qualified immunity.* Qualified immunity
is the defense that protects government officials from liability for civil
damages insofar as their conduct doesn't violate constitutional rights.*
Qualified immunity balances two important interests — the need to hold
public officials accountable when they exercise power irresponsibly and the
need to shield officials from harassment, distraction, and liability when they
perform their duties reasonably.*

%7 Law.com Dictionary, https://dictionary.law.com/Default.aspx?selected=21 (last seen Jan. 14,
2020).

% Upcounsel, https://www.upcounsel.com/acting-in-bad-faith (last seen Jan. 14, 2020).

% Mayer Brown, Good faith — is there a new implied duty in English contract law?. Legal Update
(July, 2013).

“ Supra note 4.

! Helbraun Law Firm Blog, https://www.helbraunlaw.com/basic-guide-to-immunity-for-government-
officials.html (last seen Jan. 25, 2020).

2 Ibid.

*% Upcounsel, https://www.upcounsel.com/legal-def-qualified-immunity (last seen Jan. 14, 2020).

* Legal Information Institute, Wex, https://www.law.cornell.edu/wex/qualified_immunity (last seen
Jan. 17, 2020).
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In the Republic of Azerbaijan, qualified immunity standard is applied.*
We will examine the regulation of the Azerbaijani legislation in this area.

Additionally, accountability-inspired control instruments can be divided
into five types:*

- Parliamentary accountability (reporting to the parliament);

- Ministerial accountability (reporting to a relevant ministry);

- Judicial accountability ;

- Market-based accountability;

In this article, market-based accountability will be analyzed in detail.

According to the general approach, the legislature confers powers on the
regulator and the regulator should report on its outcomes to the legislature.*”
Independent regulators should report on the performance annually to the
legislature.*® Reporting to a parliament as a whole may not be optimal for
effective parliamentary monitoring. So, many jurisdictions have, therefore,
instituted a parliamentary committee system in order to ensure a greater
degree of monitoring and reporting function.*Parliamentary committees are
potentially effective and powerful accountability mechanisms®.

Upon initial examination, ministerial accountability can be understood as
the accountability of the Ministers, but for the purposes of this article, it
should be interpreted as reporting to relevant ministry or ministries. Some
supervisors are an integral part of the government and are accountable
directly to the executive.®® A government composed of Ministers plays an
active role in the management and financial system. So, upon the request,
they may have access to the information on all activities of the financial
supervisor. In this context, an administrative review of the decisions of the
supervisor is also allowed. Under the Italian Banking Law, decisions by the
Bank of Italy could be appealed to the Interministerial Committee for Credit
and Savings.>?

An independent supervisor must be accountable to those who are affected
by its decisions, so the participants who have been affected should have the
right of legal redress in court. In the United States, the Administrative
Procedures Act explicitly provides a right of judicial review of regulator’s

** Law on the Banks of the Republic of Azerbaijan No. 590-11Q, Law on the Securities of the
Republic of Azerbaijan No. 1284-1VQ and Law on Insurance activity of the Republic of Azerbaijan
No. 519-111Q.

“® Supra note 4, 12.

* Supra note 13, 51 (2013).

*1d., 52.

* Marc Quintyn and Michael W. Taylor, Eva Hiipkes, The Accountability of Financial Sector
Supervisors: Principles and Practice, IMF Working Paper, 22 (2006).

% Gareth Griffith Briefing, Parliament and Accountability: The Role of Parliamentary Oversight
Committees, NSW PAarliamentary Library Research Service, Paper No. 12/05, 11 (2005).

> Basel Committee on Banking Supervision, Report on the impact and accountability of banking
supervision, 28 (2015).

%2 Supra note 49, 27.
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decision “A person suffering legal wrong because of agency action or adversely
affected or aggrieved by agency action within the meaning of relevant statute is
entitled to judicial review” >

In addition to the above, an element of personal responsibility is also seen
where the senior management of supervised authority is appointed by or
through whom.>

The purpose of parliamentary accountability, ministerial accountability,
and judicial accountability is ensuring the supervisor acting as decision-
maker acts within its powers.

Market-based (stakeholder) accountability stems from the financial sector
supervisors’ duties vis-a-vis their two main constituencies: supervised and
investors/depositors — that is, the consumers of regulated financial services —
on the other. Supervisory disclosures (through reports on supervisory
practices, general publications hosted by supervisors’ websites, press
conferences, or the publication of the outcomes of regulatory and/or
administrative decision-making) and public consultations (often as part of
the supervisory regulatory process) are amongst the main stakeholder
accountability (and supervisory legitimation).%

For instance, in the UK, the FSA operates a ‘Financial Services Consumer
Panel’, which functions independently from the FSA. The FSA is required to
inform the Panel of all policy initiatives and to give public written responses
to the Panel’s comments on consultation proposals. Similarly, in France, the
Autorité des marchés financiers (the stock market regulator) operates a ‘Retail
Investors Consultative Commission.>

Market-based accountability is a relationship whose forum comprises
consumers and investors (equity and bondholders), so monetary
accountability and relationships include not only national but also
international.”” Supervisory actions often involve issues that become highly
politicalized - such as the decision to intervene or close a bank and which
can also have a significant impact on individual property rights.® As a
result, supervisors must be independent and accountable, they should have
legal protection. At first sight, accountability is often seen as inimical to
independence, but properly structured accountability arrangements are fully
consistent with autonomy.®

* USA 5 U.S.C., para. 703.

> Supra note 49, 30.

*1d., 8.

% Ipid.

> Camila Villard Duran, Framework for the Social Accountability of the Central Banks: Growing
Relevance of Soft Law in Central Banking, 8 European Journal of Legal Studies 97, 106 (2015).

*% Supra note 49, 2.

> Basel Committee on Banking Supervision, Core Principles for effective Banking Supervision, 10
(2011).

% Supra note 49, 4.
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Depending on the form of accountability whether before parliament,
ministries, judicial or market-based accountability, in general, the liability of
the supervisor is conceived in two ways: liability towards third parties,
mainly depositors/investors/shareholder of financial institution; a liability
towards the financial institution subject to supervision.®® Third party
supervisory accountability can arise by shareholders of financial institutions,
for example, withdrawal of financial institution’s license on the ground of
prudence, where the supervisor knew or should know the institution’s
financial situation.

Qualified immunity is governmental (or sovereign) immunity, which
protects government agencies from lawsuits unless the government agreed
to be sued.®

IV. Accountability and Immunity Provisions in the

Legislation of the Republic of Azerbaijan

The Legal basis of the mandate of the Central Bank of the Republic of
Azerbaijan is the Constitution of Republic of Azerbaijan.®® As the
Constitution of the Republic of Azerbaijan and its amendments hereof enters
into force by referendum, the legal basis of the mandate of the Central Bank
is the direct will of the people.

As a general theory, a person/agency is accountable to the person/agency
from which the mandate has been received.® On the contrary it Central Bank
reports only to the President of the Republic of Azerbaijan on its activities.®

Additionally, as per the Constitution of the Republic of Azerbaijan, the
appointment and dismissal of members of the Board of the Central Bank on
the recommendation of the President of the Republic of Azerbaijan is under
the authority of the Parliament (Milli Majlis) of the Republic of Azerbaijan.®
In this case¢ reporting on the activity of Central Bank could be required by
the Parliament.

The legislative basis of the Republic of Azerbaijan provides supervisory
immunity by restricting its responsibility towards third parties as well.”

In the Republic of Azerbaijan, Financial Market's regulator has statutory
protections from being sued.

8 Michel Tison, Challenging the Prudential Supervisor: Liability versus Regulatory Immunity,
Financial Law Institute Working Paper No. 2003-04, 4 (2003).

82 |_aw.com Dictionary, https://dictionary.law.com/Default.aspx?selected=897 (last seen Jan. 15,
2020).

% Constitution of Republic of Azerbaijan (1995).

% Supra note 49, 5.

% |_aw on the Central Bank of Republic of Azerbaijan, 10.12.2004, Ne 802-11Q.

% Sypra note 63, art. 65.

%" The law “on the Banks, Law on Insurance Activity and Law on Securities of the Republic of
Azerbaijan”.
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According to Article 92 of the Law of the Republic of Azerbaijan on
Banks, “the Central Bank of the Republic of Azerbaijan, members of its
executive board and other officials thereof, as well as the temporary
administrators and liquidators appointed pursuant to law shall not bear any
liability for any damage or loss caused by any act or omission in the
performance of its duties within the implementation of regulatory,
supervisory and liquidation functions unless it is proved that the act or
omission was the result of unlawful acts or omissions and mala fide.” The
title of the article is defined as “protection from being sued”.

From the banking point of view regarding the consumers the above-
mentioned approach can be reasoned that deposits are fully insured under
the relevant interest rate and amount as agreed with Central Bank.

As per Article 87 of the Law o of the Republic of Azerbaijan on Securities,
“during regulation and exercising supervision, Central Bank and its
employees shall bear liability for damages inflicted on an individual or legal
entity as a result of illegal actions (omission) in accordance with the Civil
Code of the Republic of Azerbaijan.”

Under Article 95.2 of the Law of the Republic of Azerbaijan on Insurance
of Activity of Financial Market Supervisor, its employees and other officials
thereof, shall not bear any responsibility for damage incurred as a result of
unlawful action (inaction) in violation of law and intentional infliction of
harm being non-provable on the basis of law while exercising its regulatory
and supervisory functions in the insurance sector, as well as its liquidation
functions.

Regarding the consumers, the more strict supervision (not regulation) is
exercised by the financial markets supervisory agency, the more important
immunity becomes.

From the supervised institution’s point of view, the immunity clause is
more important in order to protect the stability among the supervised
institutions and supervisors. Otherwise, there is the likelihood that any
action can be appealed in court even they are legitimate. For example, an act
may aggravate the position of the supervised institution, but if the act’s
ultimate purpose is to protect the consumers as a weaker party in financial
markets, the act shouldn't be contested in court.

It is crucial to take into consideration that in order for the financial market
to operate efficiently, it is critical that governments’ regulatory immunity is
not extended any further than it is needed®

Legal protection for financial supervisors is furthermore highlighted in
the Basel Core Principles. According to the second principle (independence,
accountability, resourcing, and legal protection for supervisors) the
supervisor possesses operational independence, transparent processes,

88 Jeffrey Carmichael, The Framework for financial supervision macro and micro issues, 143.
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sound governance, and budgetary processes that do not undermine
autonomy and adequate resources, and is accountable for the discharge of its
duties and use of its resources. The legal framework for banking supervision
includes legal protection for the supervisor.*

Some court cases should also be examined regarding accountability. Is the
immunity of supervisory proportional to the protection of the weak party of
the relationship of the legal relationship hereof? Can we consider it fair?

Since price stability is the main monetary goal and market communication
is used as an instrument to manage inflation expectations.” In fact, the
reduction in the volatility of inflation and economic activity observed since
the mid-1990s can at least in part be attributed to the success in anchoring
inflation expectations.” It is noteworthy that, despite the financial crisis”
from each point (bubble, astock market crash, asovereign default, or
a currency crisis) hits the insurance industry and securities market in a less
dramatic way than the banking industry, the turmoil suggested the need of
for reconsidering the overall picture of supervision. Banking is now an
undeniably international business and insolvency of an institution will
invariably have repercussions beyond its own national boundaries.”In its
ruling in the Wetterstein case’™ and Herstatt case”, German Supreme Court
rejected the argument that the aim of banking supervision was only to
protect the stability and soundness of the banking system at large. In its
view, the protection of individual creditors against risks arising from
hazardous banking activities was also among the statutory objectives of the
banking law. So as the court stated, banking supervisory authority could be
liable for breach of its public duties under German Civil Code Paragraph
839.

Paragraph 839 of the German Civil Code, in conjunction with Article 34 of
the German Constitution, suggests that for the State to be liable for any
damage caused to third parties by public officials in the performance of their
duties, the third party must be capable of being regarded as a beneficiary of
an obligation that has been breached.”

The supervisor's immunity is disputable and is at stake from the point of
the European Convention on Human Rights - Article 6. European Court of
Human Rights accepted that meaning of rights cannot be determined

% Supra note 59.

® Supra note 57, 99.

™ Lucas Papademos, Price stability, financial stability and efficiency, and monetary policy, third
conference of the Monetary Stability Foundation (Jul. 7, 2006).
https://www.ecb.europa.eu/press/key/date/2006/html/sp060707.en.html (last seen Jan. 29, 2020).

"2 Investopedia, https://www.investopedia.com/terms/f/financial-crisis.asp (last seen Feb. 10, 2020).
"3 Charles Proctor, The Law and Practice of International Banking, [§] 14.36 (2010).

™ \Wetterstein case (Feb. 15, 1979).

" Herstatt case (Jul. 12, 1979).

"® Supra note 49, 16.
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exclusively by reference to domestic law.” Article 6 (1) targets substantive as
opposed to procedural rights, the existence, and scope of which are matters
of domestic law.” According to Article 6, in the determination of his civil
rights and obligations or of any criminal charge against him/her, he/she is
entitled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal established by law.

According to a report from European Consumers Organization, the
supervisor was already aware of that the Icelandic savings bank Landsbanki
was facing difficulties in August 2008.” The supervisor justified their
decision to take no action until October 2008, when the bank went bankrupt,
by invoking their concern for the preservation of the stability of the financial
system, and even it was a legitimate decision, had a significant adverse effect
on depositors®. So, although the action is legal and within the authorities of
the supervisor, if it is contrary to the public interest is not legitimate. The
rules and actions of prudential supervision should serve their purported
public interest aims.®!

There are two types of regulators responsibility - ex post and ex ante. Ex-
ante refers to the future and means “before the event.®? In this sense, the
financial market supervisor can estimate or should be aware events that
would affect the market participants. Ex-post also refers to the past and
means after the event. In this regard, the financial market supervisor bears
responsibility that affected the market participants as a result of its actions
and decisions. Ex-ante actions are explanatory actions.*

In ex post responsibility political powers and social actors evaluate if
Central Bank attained its goals at the end of the targeted period. But in ex
ante model by a prior definition and evaluation of the supervisors’” powers
and limitation, the current situation in the financial market, proportionality,
and the goals and powers (limits) are evaluated in order to prevent the
setting of unattainable goals.®

Ex-ante responsibility is also crucial for international consumers,
investors, and depositors (investors). As they are not resident of the country
where its rendered financial services, that results of the actions may affect
negatively. If they were able to aware of these actions, possible decisions and
changes that affect their position, they would be able to act differently.

Such a situation has happened in the Republic of Azerbaijan in the case of
Angelo De Domenico (the plaintiff) v Bank Standart (being in the liquidation

"7 See generally, Kaplan v United Kingdom (1980).

"8 See generally, Z and others v United Kingdom (2011).
" Supra note 4, 19.

8 1bid.

8 Supra note 49, 31.

%14d., 20.

& Supra note 49, 19.

* Ibid.
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process, its license for banking activity has been revoked), although the final
resolution of the court has not been adopted yet. On January 19, 2016, the
Law on Full Deposit Insurance came into force in the Republic of Azerbaijan.
According to this law, all deposits, which are within the annual interest rate
set by the Board of Trustees of the Deposit Insurance Fund, are fully insured,
regardless of the amount. Otherwise, deposits placed at higher interest rate
are insured for a maximum of 30,000 Azerbaijani manats. The plaintiff filed a
lawsuit against Bank Standard, which is in the process of liquidation,
claiming that if the bank had informed the plaintiff about the requirements
of the Law on Full Deposit Insurance and the interest rates set by the Board
of Trustees, the plaintiff would not place a deposit higher than these interest
rates. The plaintiff is a foreign citizen and was not aware of the changes in
the legislation of the Republic of Azerbaijan. Although the first-instance
court and the appellate court rejected the claim, the Supreme Court
overturned the appellate court's decision and returned the case to the Court
of Appeals for reconsideration. A final decision has not been made yet.

Accountability is and should be used together with transparency and
autonomy (independence). In this meaning, transparency facilitates and
integrates the political process of accountability. Social accountability in this
context is equal to market-based responsibility. In this sense, independence
helps to protect financial regulatory agencies from political interference.
Accountability and independence affect each other vice versa. Too much
accountability may reduce independence and too much independence may
reduce accountability.®

Well defined statutory objectives based on which the agencies'
performance can be measured are the key requirements for holding
independent agencies accountable. In this sense, the key requirement for
measurement for central banks' performance is price stability against which
performance can generally be measured. Preservation of financial system
soundness and the protection of ill-protected retail customers are the most
obvious objectives of the financial market supervisory agency®.

Objectives also can be described with more precision by the principles of
operation, procedures. For example, in the United Kingdom, Financial
Services Authority has several principles of operation in order to bear in
mind when discharging its regulatory functions such as proportionality of
burdens or restrictions on the industry, economic and efficient use of its
recourses.®’

One of the most important issues to be evaluated regarding accountability
in light of supervisors' responsibility is social accountability. The social

% Michael S. Barr, Accountability and Independence in Financial Regulation: Checks and Balances,
Public Engagement, and Other Innovation, 78 Law & Contemp. Probs. 119, 119 (2015).

% supra note 49, 10.

¥1d., 13.
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accountability mechanism is created in different ways by different countries.
For example, in 2005, Brasilian Central Bank through the issuance of
Circulars (Regulatory decision) created a new legal mechanism for social
accountability, since it requires the agency to disclose its decision and
motivations for policies. According to Article 5 of this Circular, the decision
on interest rate policy taken by Brasilian Central Bank’s monetary committee
shall be publicly released. #These minutes provide the committee reasoning,
the relevant date on which deliberation was based as well as the final
decision indicated the number of votes since May 2012.% In 2010 in the
aftermath of the economic crisis and given increased power acquired by the
Fed (Federal Reserve System - the central banking system of the United
States of America) to intervene in financial markets, the US Congress
decided to amend the Federal Reserve Act to include a new mechanism for
its social responsibility. * The two main mechanisms are: 1) Creation of a
page on the Fed website entitled audit which became a repository of
information on the Fed’s performance. 2) Disclosure of information on
emergency loans granted and on the open market operations concluded by
the Fed during the crisis management.”!

As evidenced above in this article transparency is a precondition to
legitimate monetary policy and accountability.”? Publicity reduces the scope
for arbitrary decisions and ensures that actions are in accordance with
preannounced policies.”® Transparency encourages open administration and
serves the function of enhancing public confidence in the financial sector.*

Accountability to the industry and consumers can also be achieved
through appropriate representation on an oversight board. For example, in
Germany, the financial industry is represented in the administration and
advisory board. The advisory board also comprises representatives from
academia, the central bank, and consumer associations. Additionally, in the
Netherlands, the Bank Council which also counts representatives of the
industry among its members advises on the general policy matters including
supervision.” The abovementioned best practices also can be applied in the
Republic of Azerbaijan. Public engagement is the key strategy to help
independent agencies remain accountable and to help them stay focused on
substantive regulation that meets the needs of households and businesses.?
At least, public engagement will provide ex-ante responsibility of the

® Supra note 57, 114.

% bid.

%d., 119.

% See generally, Federal Reserve act (1913).
% Supra note 57.

% Supra note 49, 10.

*1d., 29.

*1d., 30.

% Supra note 86, 126.
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Central Bank before the supervised institutions and execution of market-
based responsibility.

The last point to be mentioned is that regulator acting beyond the scope of
its statutory powers will not necessarily be protected even if it has acted in
good faith.” The Gulf Insurance Limited v Central Bank of Trinidad and
Tobago is the landmark case from this point of view. In this case, the
government and Central Bank of Trinidad and Tobago had become
concerned about the stability of some financial institutions including Gulf
Insurance. As a result of the actions taken by Central Bank of Trinidad and
Tobago, it made an order transferring the business and assets of all these
damaged institutions. However, the order did not include any provision for
the valuation of assets by an independent third party, as a result, the central
banks acted beyond its powers. Also legislative has imposed immunity
provision on the central bank. The Privy Council (the highest court of appeal
for certain British territories and Commonwealth countries) held that this
provision was inapplicable because this provision would be applicable in
case the regulator would be acting in the performance of its actions, but the
regulator, in fact, overstepped the boundary of its statutory powers.%

Conclusion

Regulation and supervision are crucial issues in the financial markets not
only at the local level but also at the international level. Supervisory
agencies' activities should always be the analysis of certain issues and be
improved periodically to prevent unfavorable results. First of all, consumers
and stakeholders, investors and professional participants of the financial
markets should be protected from the illegal activities of the financial market
supervisors at least in order not to damage the trust in relation to supervisor
and protection in the financial market, as trust is a crucial element in the
financial market, considering that majority of participants are not lawyers
and are not able to protect their rights hereof. Trust directly affects the
turnover and circulation in the financial market which is a must for daily
business. At the end of this article, we want to note two important
suggestions regarding the above-analyzed issues and amendments to the
existing legislation hereof:

1) Exact hard law principles governing the supervisory and regulatory
activity in the financial market should be implemented; As of today, Core
Principles for Effective Banking Supervision incorporated by Basel
Committee on Banking Supervision is consultative documents and exact
hard law principles governing the supervisory regulation activity don't exist
in the Republic of Azerbaijan.

" Supra note 73.
%1d., [§] 14.21-14.22.
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2) Advisory councils under supervisory and regulatory agencies as in the
United Kingdom and France should be formed in the Republic of Azerbaijan
from professional participants of the financial markets, investors in order to
achieve better results in order to provide public control in case of absence of
exact hard law principles governing the supervisory and regulatory activity
as noted. Involving relevant participants where appropriate in defining the
expectations will improve regulatory and supervisory activity and its
outcomes”. The formation of the advisory council will cause the
implementation of ex ante responsibility for the actions and decisions of the
Supervisor.

% See generally, OECD, Principles for the Governance of Regulation, Public Consultation Draft
(2013).
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Sahlar Ibadzads"

AVROPA ITTiFAQI HUQUQU vo ONA Uzv
OLAN DOVLOTLORIN HUQUQ SiSTEMLORININ
QARSILIQLI FOALIYYOTI ASPEKTI

Amnnotasiya

Milli hiiquq va Beynalxalq hiiqugdan forqli olaraq, xiisusilasdirilon Avropa Ittifaqi
hiiququnun va digar tarafdan Avropa Ittifaq: tarkibina daxil olan 28 (27) iizv dévlatin milli
hiiquq sistemlarinin qarsihql alagasinin iki baximdan 6ziinamaxsus yeri var: birincisi, Al
baximindan, ikincisi, iizo dovlatlorin néqteyi-nazarindan. Moqaloda Avropa Ittifaq
hiiququnun anlayisina miixtalif yanasmalar va “qarsiligh alaqa” iinsiiriiniin burada yeri,
habela Avropa Ittifagma iizv olan dévlotlardon biri va xiisusi sartlo Avropa Ittifagina daxil
olan Irlandiya hiiquq sisteminin Avropa Ittifaqi ila qarsihigh alaqasi aspektinda analiz
edilmisdir. Irlandiya hiiquq sistemi va Avropa Ittifaqi hiiququnun qarsihgh alagasinin
asaslarina aydimhyq gativilmis va bu asaslarin doviatin faaliyyatina gostordiyi tasir qeyd
edilmisdir. Digar tarafdon isa, Avropa Ittifaqr hiiququnun birbasa tasir giivvasinin ona iizv
olan dovlatlarin qanunvericiliyi va mohkamoalarinda tozahiiriina nazor yetirilmis va bu
yonda alda olunan naticalor, hamcinin Avropa Odalat Mohkamasi ilo milli mahkamalar
arasinda qarsihgl miinasibatin hallart miizakira edilmisdir. Noticoda Avropa Ittifaq
hiiququnun va ona iizv dovlatlarin hiiquq sisteminin qarsiliql alaqasi barada yekun olaraq
Avropa Ittifaqi hiiququnun distiin hiiquqi mévgeyi on plana ¢okilmisdir.

Abstract

Unlike national and international law, European law, and on the other hand, the
interrelation of national legal systems in the 28 (27) Member States of the European
Union, has a specific place from two perspectives: first, from the point of view of the EU
and, secondly, from that of the member states. The article analyzes various approaches to
the understanding of European law and the role of the "interaction” element here, as well
as the relationship between the European Union and the Irish legal system, which entered
EU on the special terms. The foundations of the relationship between the Irish legal system
and EU law have been clarified, and the results of these principles on the functioning of the
state are highlighted. On the other hand, the impact of EU law’s direct effect on the laws
and courts of its member states was discussed, and the results obtained in this regard, as
well as the relationship between the European Court of Justice and the national courts. As
a result, the superior legal position of the European Union law was put to the forefront as
a result of the interaction between the EU law and the legal system of its member states.

Miindoricat
TS 1t uteetee ettt ettt ettt e et e e st e et e st e e bt e ssbeessteensee st e esseestesabeennteesseensaeenseensraans 51
I. Avropa Ittifaqi hiiququ ve ona {izv dovlatlerin hiiquq sistemlari.............. 52

A. Avropa lttifaqi hiiququ ile digar hiiqugq sistemlori

* Saarland Universiteti Avropa Institutu, Avropa Maliys Hiiququ ve Beynolxalg Ticarot Hiiququ tizro
magistr.

50



Baki Dovlat Universiteti Telobs Hiiquq Jurnali Buraxilis 6:1

arasmdaki qarsiliqli slagenin xarakteri....................o 52
B. Avropa Ittifaqi hiiququ ve milli hiiquq sistemlarinds prinsiplarin yeri..53
I1. Avropa Ittifaq1 hiiququ va Irlandiya hiiquq sistemi..........ccc..cevverrerrrennenee. 61
A. Irlandiya hiiquq sistemina girig....................oo 61

B. Irlandiya hiiquq sistemi ilo Avropa Ittifaq hiiququ arasindaki slagenin
BSASIATT. ...t 62
C. Irlandiya hiiquq sistemi ilo Avropa Ittifaqi hiiququ arasindaki alagenin
NOEICOST. Lttt 64
III. Avropa Ittifaqi hiiququnun birbasa tasiri ve iizv dovlatlerin
MBhKOMBIOTI ... 65
A. Al hiilququnun birbasa tesir qiivvesi prinsipinin tizv dévlatlarin

moahkamalorinda tatbigi..........coooiiiiiiiiii 65
B. Al hiiququnun birbasa tasir giivvesi prinsipinin iizv dévlatlarin
moahkamealarinda tatbiginin naticalori..............cooii 67
AN ] 5 (o= JORR OO PR URPPPPPRRR 69
Giris

tiglin xarici qanunlarm bu dovlstin daxili qanunvericiliyinden {istiin

olmas: aydin sakilda ¢ox hassas bir mévzudur. Bu mévzu dovlatlerin
suverenliyi ve 0z miiqaddaratmi teyinetma hiiququna agir zerbe vurur. Bu
baximdan Avropa Ittifaqina {izvlilys dair 2016-c1 il Boyiik Britaniya
Referendumunun naticelerinden goriindilyii kimi, Avropa Ittifagindan
¢ixmagq li¢lin sas veran Boyiik Britaniya segicilari boyiik rezonans dogurmus
va bununla Boyiik Britaniya hem sarhadlsri, hem de ganunlar {izerinde
nozarati geri almisdir. Hotta, cox {imumi saviyyads, bu ciir bir Ittifaq
daxilinds har hansi bir dévlstin har zaman dovlst suverenliyine ve dovlstin
bu ve ya diger orqanlarina tam miistaqil nazarat eda bilaceyi siibhalidir.
Qarsiligh alage tizerine qurulan bir diinyada ¢oxtoarafli vo ¢oxmillatli sazis
vo toskilatlarla slageli biitiin dovlstlor 6z miistaqil idare ve ya
foaliyyatlorinden istifade eda bilmir ve qanuni olaraq mahdudlasdirilirlar.
Digor torafden etiraf edilmolidir ki, bu selahiyyatlarin akseriyyati miiayyen
¢orgivads, miiveqqati olaraq ve bazi seortlorlo mahdudlagdirilir. Bu sahads
Avropa lttifaqr hiiququ ve ona iizv dovlatlorin milli hiiquq sistemlori”
movzusu bu giin da aktualligmi qorumaga davam edir. XX asrin
ortalarindan etibaran diinyada inteqrasiya proseslarinin baslanmasi ils
diinyanin bir ¢ox yerinda yeni vo orijinal tasisatlar yaranmis ve bu qurumlar
corcivasinda hoyata kegirilon inteqrasiya proseslari gedisinda xiisusi hiiquq
sistemi - Avropa Ittifaq: hiiququ ortaya ¢ixmisdir. Avropa Ittifaqi hiiququ ile
bagli cox yanagsmanin oldugunu nazars alaraq, “qarsiliqli alage” tinsiirtinii

'B ir ganun toplusunun digerinden iistiin olmasi, xiisusan da bir dovlet
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ortaya ¢ixaran asagidaki Avropa Ittifaq hiiququ anlayislar1 qeyd
edilmalidir:

1. Regional beynoalxalq hiiquq aspektinda — Yoni bu sahads yaranan
ictimai miinasibatleri tenzimlayan normalar regional xarakter dasiyir ve bu
normalar yalniz region daxilinds yerlasan dovlatlors samil edilir.

2. Iki hiiquq sisteminin birlasmasi aspektinds — Bir ¢ox miialliflar
Avropa Ittifaq hiiququna roman-german hiiquq ailesi ilo anglo-sakson
hiiquq ailesinin macmusu kimi yanasir vo onu Avropa dovletlarinin milli
hiiquq sistemlari macmusu adlandirirlar.

3. Umumi ve xiisusi hiiququn miixtslif sahalarina aid olan hiiquq
normalarinin macmusu aspektinds — Bu anlamda Avropa Ittifaqr hiiququ
mohdud menada isledilerak Avropa Birliyi hiiququ, Avropa Ittifaqi hiiququ,
Insan hiiquq va azadlglarimin miidafiasi hagqinda Avropa Konvensiyasini shate
edir.

4. Avropa birliklarinin, hamginin inteqrasiya prosesi zamani amola
golon ictimai miinasibatlari tenzimlayen hiiquq normalarinin sistemi
aspektinda - Oksor miialliflor bu yanagsmanin terafdaridir ve Avropa Ittifaqi
hiiququnun tenzimetmao sferasi gqisminds bu anlayis asas gotiiriiliir.*

Avropa lttifaqi hiiququnun hiiquq sisteminda yerins golsak, bununla da
bagh birmenali fikrin olmadigm goriiriik. Lakin arasdirmalar ve bir ¢ox
elmi todqiqatlar naticesinda 3 asas yanasma ortaya ¢ixarila bilar:

J Avropa lttifaqi hiiququ xiisusi név hiiquq sahesidir — Bununla
gostarilir kibu hiiquq dovletlorin suveren hiiquglarini meahdudlasdiran
birlik htiququdur;

. Avropa Ittifaqi hiiququ beynalxalq hiiququn terkib hissasidir;

J Beynalxalq ve milli hiiquq normalarmin macmusunu 06ziinds
ehtiva edon kompleks hiiquq sahasidir.?

Hor bir yanasma Avropa Ittifaqr hiiququ ilo ona {izv dévletlorin milli
hiiquq sistemlori arasinda olan slageni miisyyen edir vo Avropa Ittifaqi
hiiququ ilo ona tizv dovletlorin milli hiiquq sistemlarinin qarsiliqh
alagasinin mantiqi yekunu kimi ortaya ¢ixir.’?

I. Avropa Ittifaqi Hiiququ ve Ona Uzv Dévlstlarin
Hiiquq Sistemlari

A. Avropa Ittifaq1 hiiququ ils diger hiiquq sistemlari arasindaki
qarsiliqli elaganin xarakteri

! Trevor K. Hartley, The Foundations of European Union Law, 99 (1998).
% Nigel Foster, Foster on EU law, 3 (7" ed. 2019).
® Anneli Albi, EU Enlargement and the Constitutions of Central and Eastern Europe, 9 (2005).
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Avropa lttifaqr hiilququ milli hiiquq sistemlari ve beynalxalq hiiquqla
yanast movcud olan xiisusi hiiquq sistemidir. Buna gore do o, tlizv
dovletlerin milli hiiquq sistemlerinden, habels beynalxalq hiiqugdan
forqlenir. Bels ki, Avropa Ittifaqi hiiququ miistaqil hiiquq sahasi olub,
hamiligla tammnir ve hiiquqi menbaler, Avropa Ittifaqinin ilkin ve ikinci
daracali qanunvericiliyinin taofsiri, imumi miiddealarin konkretlagdirilmasi,
ganunvericiliyin mahkems inkisafi kimi miistaqil tonzimetmos metodlarina
vo {izv olan 27 ddvlatin 8z aralarinda ve Avropa Ittifaqi ils yaranan hiiquqi
miinasibatler kimi xtisusi predmets malikdir.

Avropa lttifaq1 hiiququ beynslxalq hiiquqdan ve iizv dévlatlarin milli
hiiquq sistemlarindan farglense ds, aralarinda timumi cahatlor mévcuddur.
[lk 6nce onu qeyd etmok lazimdir ki, Avropa Ittifaqi hiiququnun
yaranmasinda beynoslxalq hiiqug, hamginin milli hiiquq sistemlari vacib rol
oynayir. Bels ki, bu iki hiiquq sistemi {iglin xarakterik olan praktikanin
shamiyyati Avropa Ittifaqi hiiququ iiciin do qeyd edilmalidir.

Avropa Ittifaqr hilququnun beynslxalq hiiquqdan ilham alaraq ortaya
¢ixmasina baxmayaraq, o, beynalxalq hiiququ xarakterizoe edan a) har bir
dovlat tigiin macburi olmamasi, b) vetendaslar1 deyil, yalniz dovlstlari
subyekt gisminda tanimasi kimi bazi elementlari gabul etmemisdir.

Milli hiiquq sistemlorinin bu sahadaki roluna golsak, onu qeyd etmak
lazimdir ki, Avropa Ittifaqi hiiququ 6ziinde milli hiiquq sistemlori iigiin
xarakterik olan element, prosedur ve mexanizmlari birlasdirir. Onlar Avropa
[ttifaqinin yurisdiksiyasina aid edilon masalalari maksimum hall etmak iigiin
totbiq olunur.

Noatico etibarilo Avropa Ittifaqi hiiququ diger hiiquq sistemlerinden uzaq
galmir, hotta aksine 6z funksiyalarini beynalxalq hiiquq ve milli hiiquq
sistemlori ilo qarsiligh slage konteksinda yerine yetirarak faaliyyet gosterir
vo bu zaman miivafiq prinsiplorin komayi ilo hemin“garsiligli alaga”
tenzimlanir.’

B. Avropa Ittifaq1 hiiququ ve milli hiiquq sistemlarinda

prinsiplarin yeri

Bir 6ncoki bdlmada qeyd edildiyi kimi, Avropa Ittifaqr hiiququ ils iizv
dovlstlorin milli hiiquq sistemlori arasinda garsiliglt alaga mévcuddur. Bu
qarsiligh alage bir sira prinsiplarls xarakterize olunur ki, bunlara:®

> Uzv dovlatlorin  milli hiiquq sistemlorina miinasibatds Al
hiiququnun iistiinliiyii;

> AT hiiququnun birbasa tasir qgiivvasi;

> Uzv dévlatlorin milli hiiquq sistemlarina Al hiiquq normalarinin
inteqrasiyasy;

* Karl Riesenhuber, European Legal Methodology, Intersentia 113, 151, 201, 402, 537 (2017).
> Damien Chalmers, Gareth Davies, European Union Law: Texts and Materials, 164 (2010).
® Yuxarida istinad 2, para. 3, 5, 6.
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> AT hiiququnun mahkama miidafiasi aiddir.

i. Uzv dovletlorin milli hiiquq sistemlorine miinasibatds Al
hiiququnun istiinlityii - Miivafiq prinsiple bagli Mshkems miiayyen
etmisdir ki, (a) Birlik hiiququnun aliliyi Birliyin mévcudlugunun ve Avropa
inteqrasiyasmin inkisafinin hayati shamiyystli ve vacib sortidir, (b) Alilik
Birlik hiiququnun tebiatinden irali galmakls yanasi, konstitusiya hiiququ da
milli hiiquq normalar1 terafinden miisyyan edilmeamisdir, (c) Birliyin hiiquq
qaydast milli hiiquq qaydasina miinasibatde yiiksek hiiquqi qiivveys
malikdir, (d) Al hiiququnun aliliyi milli hiiquq qaydasin iistalayir.”

Qeyd etmoak lazimdir ki, 1972-ci ilde Bdyiik Britaniyanin Al-ye daxil
olmasi haqqmnda qgorar gebul olunarken miivafiq dovletde homin tarixde
Avropa Birliyi hagqinda Xiisusi Akt gebul edilmisdir. Bels ki, onun Birliye
daxil olmasindan sonra gebul edilen aktlar kimi savvalki dovrds gabul edilon
sonadlar ds 6lks arazisinde birbasa tasir qlivvesins, heamginin milli hiiquq
normalar1 {izorinds aliliye malikdir.® Bir massloni do xiisusi geyd etmak
lazimdir ki, Britaniya Parlamenti ve parlament tersafinden qebul olunan
ganunun aliliyinin taninmasi masalasi onu demoayo osas verir ki, Avropa
hiiquq normalarinin aliliyinin tanmmasi bu ve ya digar derecada lagv
olunmaq imkanma malikdir. Hartlinin fikrine gors, soziigedan situasiya
movcud dayisikliklors moaruz qalmamisdir. Belo ki, Britaniya Parlamenti
hakim veziyyate malik olmaqla yanasi, Birliyin tarkibinden ¢ixmaq barade
gerar gobul etmak imkanini 6ziinds saxlayir. Onu da geyd etmak gorokdir
ki, geyd edilen prinsip he¢ ds birbasa tetbiq edilmamisdir, ciinki ilkin
dovrlards bir sira dovletlorin mehkems orqanlari onun shamiyyatini vo
totbigini kigiltmaye c¢alismisdir. Masalon, AFR Konstitusiya Mahkoamaosi,
Fransa Dovlat Surasi Al hiiquq normalarmimn tetbigi, xiisusilo hemin
dovletlerin  konstitusiyalarinda temin edilmis hiiquq ve azadhqlara
toxunulan zaman onun tetbigi ilo bagh ise baxarken 06z hiiququnu
sortlondirmayo soy gostorirdi. Italiya Konstitusiya Mahkamasi isa hesab
edirdi ki, Birlik hiiququnun normalar: 6lkenin ali mehkema orqaninin ilkin
gorarmin prosessual baximdan torkib hissesini togkil edea bilar, lakin
getdikca biitiin ziddiyystler aradan qalxmaga bagladi.

Al Mohkomosi ise 6z qorarlarinda gostormisdir ki, esas hiiquq veo
azadliglarin miidafissinde o, Al {izv  dovlstlorinin konstitusiya
onanalerinden yararlamir. Avropa Ittifaqi hiiququ ilo {izv dévletlerin
konstitusiya normalar1 arasinda kolliziya yarandiqda shamiyyatli tistiinliik
Birlik hiiquq normalarma verilir. Al Mahkemasinin “Simmental” isi iizre
gorarinda gostorilir ki, alilik prinsipine uygun olaraq, Birlik hiiququ, bir
torofdon, Miiqavilo miiddaalar1 ve Birlik institutlarinin birbasa tetbiq olunan
normalari, digor terafden iss tizv dovlatlerin milli qanunvericiliyi arasindaki

" Yuxarida istinad 2, para. 5.
® Avropa Birliyi Akt1 (1972).
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alageni 6ziinda oks etdirir.’ Hamginin qeyd edilir ki, Birlik institutlarinin
normalar1 ve Miiqavile miiddealar1 iizv dovlstlerin hiiquq qaydasinin
ayrilmaz torkib hissesi olmaqla yanasi, onlarin her birinin erazisinds ali
hiiquqi qiivveye malikdir.’ Birlik hiiququnun miiddsalar1 ilo uygunluq
toskil etmayan yeni milli ganunvericilik aktmin gebulu geyri-mimkiindiir.!
Bundan slave, xiisusile vurgulanir ki, milli hiiququn ziddiyyat teskil eden
normasi shamiyyotsiz xaraktero malik norma deyil, sadeco hamin norma
totbiq edilmemak kontekstinden qiymotlendirilir. “French Merchant
Seaman” isinde gostorilir ki, tatbiq olunmayan normalar dovletler
torafindon logv edilmalidir.!?

1972-ci il tarixli Avropa Komissiyasinin Italiyaya garst isinda ise
Mshkama miisyyen etmisdir ki, milli mehkems orqanlari milli hiiquqla
Avropa Ittifaqi hiiququ arasinda ziddiyyatlorin {ize gixarilmasi zamani bels
normalarin tasir qiivvesinin dayandirilmas1 haqqmnda gostaris vermslidir.
Lakin Al mahkemasi miisyyan miiqavimatlo rastlagmigdir.?

Avropa ficiin Konstitusiya haqqinda Miiqavilade miivafiq prinsip
oziinemoxsus formada tesbit edilmisdir. Belo ki, orada qeyd edilir ki,
Konstitusiya ve Ittifaq institutlarma verilmis salahiyyatlorin hayata
kecirilmasi gedisinde gebul olunmus normalar iizv dovletlerin hiiququ
tizarinda stlinliiys malikdir. Konstitusiyanin 1-ci maddasinin 6-c1 bandinda
isa gostarilmisdir ki, Konstitusiya va lttifaq institutlar1 terafinden bayenilmis
hiiquq tizv dovlstlorin hiiququna miinasibatde ali hiiquqgi qiivveye
malikdir.!

Bir masalani da xiisusile geyd etmak lazimdir ki, 1980-ci illorde Mahkomsa
miivafiq prinsipi elave tesir prinsipi adi altinda tofsir etmisdir. Homin
prinsip lizv dovlatlorin mahkemsalarine milli ganunvericiliyin tafsirinin
Birlik direktivlerinin mazmununu tagkil eden normalar da daxil olmaq]a,
Ittifaq hiiququna uygun olaraq hoyata kegirilmosi tolobini do &ziinde
birlagdirir."

ii. Avropa Ittifaq1 hiiququnun birbasa tesir qiivvesi - Miivafiq rohbar
baslangic iki asas aspektdon giymatlondirilir: ¢

. Birlik hiiququ {tizv dovlstlarin hiiquq tetbiq edan orqanlar:
(xtisusile milli mahkamesalar) torsfindon qiivveds olan vo icrasi macburi
norma gisminda gebul edilir. Hotta Al hiiququnun macburi normalarmin
yerina yetirilmamasi, qismean va ya sohv yerino yetirilmosi miivafiq hiiquq
sisteminin pozuntusu kimi giymetloandirilarak masuliyysta sabeb olur. Bu

° Dévlot Maliyyo idarasi vo Simmenthal SpA, 106/77 (1978).

1%Yeno orada.

' Yeno orada.

12 Avropa ittifaqi Komissiyasi Fransa Respublikasina qarsi, 167-73 (1974).

3 Avropa Komissiyasi italiyaya qarsi, Avropa Odalot Mohkomasi, 39/72 (1973).
 Avropa liclin Konstitusiya tesis eden Miigavilo mad. 1(6) (2004).

p.y. Monjal, Les normes de droit communautaire, 36-41 (2002).

16 Yuxarida istinad 2, 170.
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miiddea “Van Gend en Loos” isi' iizra qorardan irali golir. Belo ki, orada
gostorilir ki, Birlik c¢ergivesinds realizesi beraber soviyyede hem {iizv
dovletlors, hem ds onun ayri-ayr1 soxslerine tasir gostaran suveren
hiiquglara malik institutlar yaradilmisdir.

. Birlik hiiququ birbasa, kifayat qoder aydin ve daqiq sokilds fiziki
vo hiiquqi sexslorin konkret hiiquglarini, hemg¢inin onlarin miidafiasi tizra
dovlet orqanlarinin salahiyyatlerini ayirmisdir.

Adi gakilen prinsipin formalasmasi va tafsirinde Mahkemanin faaliyyati
yliksok doyarlondirilmslidir. Niimune qgisminda 1963-cii il 5 fevral tarixli
Van Gend isi tizra gararmi gostarmak olar.’® Kimyoavi preparatlarin idxal ils
moasgul olan Van Gend Kompaniyast onun moahsullarmin 6lkaye
gotirilmasins qoyulan gomriik riisumlarinin artirilmasi ile baghh Mahkemoya
miiraciot etmisdir. O, AIB haqqinda miigavilenin 12-ci maddasine istinaD
etmisdir. Homin maddads iimumi bazarin qurulmasinin maraqlarina zidd
olaraq riisum va ya vergilorin qaldirilmas1 qadagan edilmisdir. Mahkemea isa
bir sira maselelerin miisyyanlasdirilmasi ilo baghh miisyysan miiddsalar
qeyd edarak gostormisdir ki, avvala, AIB hagqinda miiqavils sadace raziliga
golon dovlastlar arasinda yalniz qarsilighh chdsliklar yaradan sazis deyildir.
Diger bir moessle odur ki, tesis miiqavilesi e@sasinda meydana ¢ixan
miinasibatlorin subyektlori gisminds yalniz onu baglayan dovlatlor ¢ixis
etmir. Bundan slave, Al-nin suveren salahiyyatlorinin hayata kegirilmasi
tizra onun institutlarnin fealiyyati hoam iizv dovlstlors, ham de onlarin
vatondaglarina barabar daracede tesir gosterir. Hemgcinin, Mahkemsanin
fikrinca, AIB haqqinda miiqavilonin 12-ci maddaesi birbasa tatbiq olunmagq
imkanina malikdir. Homin miiddea biitiin tizv dovlstlarin iizarine konkret
gadaganedici ohdaliklor qoymaqgla yanasi, vetondaslarin bu 6hdalikden
istifade hiiququnu miisyyenlasdirir. Yekun olaraq, Mahkems qorara
almigdir ki, AIB hagqinda Miigavilenin 12-ci maddasinin ruhuna, iimumi veo
harfi manasma uygun olaraq, hamin miiddesa birbasa tesir qiivvesine malik
olan ve milli mahkamalar tersfinden miidafisys aid fordi hiiququ yaradan
norma kimi tafsir edilmalidir.?

Moahkama 7 fevral 1973-cii il Avropa Komissiyas Italiya Respublikasina qars:
isi tizra qorarinda gostormisdir ki, Birliyin reqlamentinin birbasa tesir
qlivvesine mane olan tetbigetmanin biitiin metodlar1 miiqavilays ziddir.
Bundan alave, mahkama miiayyen etmisdir ki, Avropa Ittifaqgmin normativ
hiiquqi aktlarinin implementasiyas: tizro tadbirlarin gebulu zeruriliyi onun
birbasa tesirini pozmur.® Bu, xiisusilo direktive miinasibatde xiisusi

" Homginin, bu mévzuda ilk va aparic1 is olan Van Gend en Loos isindo Avropa Odalst Mohkemasi
doévlat suverenliyina har hansi bir mohdudiyyatin mioyyan sahslor daxilinds oldugunu agiq sokilds
bildirmisdir.

' Yuxarida istinad 2, 141.

9'van Gend en Loos, Avropa Odalot Mohkemosi, 26/62 (1964).

2 yuxarida istinad 13.
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ohamiyyste malikdir. Direktiv bu ve ya diger hiiquq miinasibstlarinin
tonzimlonmasinin  konkret gaydasimin miisyyon etmir. O, vyalnz
tenzimetmanin maqsad ve vazifasini tasbit etmakls onun realizasinin metod
vo vasitalerinin se¢imini moahz dovlastlorin 6z tizarine qoyur. Direktiv
hamginin hayata kegirilme miiddstini do 6ziinds ehtiva edir. Al-nin iizv
dovlstlorine iinvanlanan Direktiv prinsipin  “saquli” tosirini 06ziinda
birlasdirir, yoni birbasa tosir ayri-ayri sexslor arasindaki miinasibatlore deyil,
dovlatle soxsler arasindaki qarsiligli miinasibatlore samil edilir. Mahkama
hamginin qeyd etmisdir ki, dovletler tersfinden direktivin miiddealarna
omoal edilmamosi hiiquq pozuntusu ilo eyni gqiymatlondirilmalidir. Oz
novbeasinda geyri-hiiquqi praktika ve ya faaliyyet yol verilmis pozuntuya
barast kimi qiymatlondirilmemsalidir.?! Gosterilenlarls yanagsi, Mshkema
tosis miiqavilalarinin miiddealarma dair birbasa tasir prinsipinin tatbiginin
geniglondirici tafsirini vermisdir ve bu, 6ziine kifayetlilik prinsipi asasinda
hoyata kecirilmisdir.?>? Moahkoma belo bir noticoys golmisdir ki, tasis
aktlarmin biitiin normalar1 birbasa tatbiq oluna bilar (hatta onlarin inkisafi
iclin nagr edilmis ikinci hiiququn aktlari olmadig1 halda), hamg¢inin bu,
xiisusilo  tesis  aktlarmin  pozitiv ohdelikloar ve ya qadagalarn
miiayyanlasdiren miiddsalarma aiddir.?

Avropa Ittifaqn hiiquq normalarinin birbasa tesiri prinsipinin hayata
kegcirilmasi ilo bagli miiddaa 2004-cii il Konstitusiyasinin da tarkib hissasini
toskil edir. Bels ki, o dovlatlarin {izerine Konstitusiyadan irali galon vo ya
institutlarin gebul etdiyi aktlarm tasir qiivvesinin neticesi olan 6hdsliklarin
yerina yetirilmasi {i¢lin zaruri olan tiimumi yaxud xtiisusi xarakterli biitiin
todbirlar gebul etmak 6hdasliyi qoymusdur.

Biitiin bu geyd etdiklarimdean bels bir natico ortaya ¢ixar ki, agar iizv
dovlatlorin fiziki ve ya hiiquqi sexsleri Ittifaq qanunvericiliyi iizre 6z
hiiquglarinin miidafiasi telabi ilo milli mehkemalars miiraciat edarloarss, o
zaman tizv dovlatlerin meahkamsoleri onlara bels miidafieni vermalidir.

iii. Uzv doévletlarin milli hiiquq sistemlarine Al hiiquq normalarinin
inteqrasiyas1 - Qeyd olunmus prinsips uygun olaraq, Al hiiququnun
normalar1 avtomatik olaraq tizv dovletlerin milli hiiquq sistemlarine
inteqrasiya olunmus sayilir. Yeni, onlar milli inzibati orqanlar vo ya
mohkomeolar terafinden bilavasite totbiq edilmek hiiququna malikdir. Bu,
daha ¢ox beynolxalq hiiquq normalarmin dualist rejimini tatbiq eden 6lkalar
(masalon, Boyiik Britaniya, Italiya vo s.) {iciin xiisusilo miihiim shamiyyat
kasb edir.

Miivafiq prinsip 0z tesdiqini tesis aktlarinda da tapmisdir. Masalen,
Avropa lttifaqr haqqinda 1992-ci il Maastrixt miiqavilasinin qebulu zamani

2L yeno orada.
2 veno orada.
2 Yens orada.
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Birliyin normativ aktlarinin tetbiqi haqqinda Xiisusi Bayannama qebul
edilmisdir.?* Hemin senadds Birliyin normativ-hiiquqi aktlarmin milli
hiiquqi sistemina inkorporasiyasmin zsruriliyi xiisusile vurgulanmigdir.
Daha ¢ox shamiyyat ise direktivlorin inkorporasiyasina verilir. Bayannamada
gostarilir ki, Avropanin qurulmasi prosesinda birliyin ve vahidliyin ssas
sorti nozarde tutulmus miiddat c¢orcivesinde tizv dovlstlore yoOnalmis
direktivlerin milli ganunvericiliys tam va daqiq inkorporasiyasidir.

Movcud prinsipls bagli masalaler Mahkemanin 3 Aprel 1968-ci il qorarinda
0z oksini tapmisdir. Belo ki, homin gorarda gostorilir ki, Birlik hiiququnun
miiddealar1 milli xarakterli tadbirlerin komayi olmadan milli hiiquq
qaydasinin daxiline niifuz edir. Frankovig isi iizra qararinda iso Mahkoma
geyd etmisdir ki, AIB haqqinda miiqavile 6z hiiquq sisteminin {izv
doévlatlorin milli hiiquq sistemina inteqrasiyasini yaratmigdir. Bu ise Al
Msahkeamanin dayisilmaz praktikasindan ireli galir, milli mehkemsa orqanlar:
isa 6z yurisdiksiyasi gargivesinda Al hiiququnu tatbiq etmak, hamginin onun
normalarinin maksimum semaorsliliyini temin etmak va ayri-ayri saxslerin
hiiququnu miidafis etmak 6hdsliyini dasiy1r.”

iv. Al hiiququnun mahkema miidafiasi — Avropa hiiquq normalarinin
biitiin subyektlar ti¢lin macburi qiivve kasb etmasins, hemg¢inin onun vahid
anlayis ve totbiq formasinda anlasilmasmma baxmayaraq, yurisdiksion
miidafiasiz bu heg bir shamiyyat kasb etmir. Onu da qeyd etmak lazimdir ki,
yurisdiksion miidafis masalesi beynslxalq hiiquqda da ¢ox mithiim
ohamiyyat kasb edir. Forq ise ondan ibaratdir ki, mshkemes miidafissinin
beynalxalq hiiquq c¢orcivesinde hoyata kegirilmosi timumi qayda {tizre
aparilir, miibahisads istirak edon dovlatlarin razilig ils isin mahkamsa vo ya
arbitraj orqanina verilmasi hoayata kegirilir. Al-de ise Avropa Ittifaqi hiiququ
ilo ziddiyyet teskil edan istenilon amsal, pozucu dovletloarsa qars: iddia
qaldirilmasi {igiin asas gisminda ¢ixis edir. Burada sohbat tizv dovlatlorin 6z
ohdsliklorine riayst etmomsasi, habels gebul edilmis AB aktlarinda
ganunguluq masalasi ilo bagli miibahisalors bilavasito Al Mahkemasi vo ya
birinci instansiya moahkomasi torafinden baxilir. Avropa hiiquq normalarmin
totbiqi ile deymis ziyan, normalarin qeyri-hiiquqi tatbiqi, ayri-ayr1 saxslere
ziyan vurulmasina gotirib c¢ixaran geyri-hiiquqi tetbigetmo ilo bagh
masalalars iso milli mehkemsa orqganlari torsfinden baxilir. Milli mehkemaler
bels islora baxmaqdan imtina etmak hiiququna malik deyildir. Ciinki hamin
iddialar Birlik hiiquq normalarina eosaslanir. Bu halda milli mahkamsler
iddiagimnin prosessual miidafiasini tomin etmalidir.

Al hiiququ ssasinda hoayata kegirilon mohkema miidafissi cox miirakkab
vo kompleks xaraktero malikdir. Bu sistemin komponentlari qisminda iso

2 Europa-Institut of Saarland University, European Law Selected Documents, Verlag Alma Mater,
291 (2019).
% Frankovig, Bonifaci vo basqalari Italiyaya qars1, C-6/90 va 9/90 (1968).
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tokco Al-nin mohkems tesisatlar1 deyil, hom ds iizv dévlstlorin milli
mohkama orqanlar1 da ¢ixis edir. Lakin bunlar arasinda qarsihigh olage
tabelik miinasibatlerini deyil, amoekdasliq prinsipini ohats edir. Milli
mohkoma orqani torsfinden ¢ixarilmis ve qlivveya minmis qorar Al
Mbahkamasinin sikayatine daxil deyildir.

Preyurisdiksional prosedurun moévcudlugu ise imkan verir ki, milli
mohkoamolar Al aktlarinin tofsiri veo ya qanunculuq masalalorinds lazimi
aydinhq gotirilmasi {igiin Al Mahkemasina miiraciat etsinlor.2 Onu da qeyd
etmok lazimdir ki, son dovrler baxilan islarin demak olar ki, yaris1 alave
yurisdiksiya, yani milli mahkams tasisatlar1 tersfinden baxilmisdir. 2001-ci
ilden sonra hayata kegirilon islahatlar iss Al-de mehkema faaliyyatinin daha
da tekmillasdirilmasina yonalmisdir.

v. Al-nin diger prinsipleri - Bu prinsiplor hiiquq sistemleri arasinda
qgarsihigl alagoni oks etdiran osas prinsiplerdir. Lakin Avropa Ittifaqt
hiiququnda digar prinsiplar anlayis1 da vardir ki, buraya aiddir:

. Hiiququn iimumi prinsiplari;

. Beynoalxalq hiiququn asas prinsiplari;

. Avropa Ittifaqi hiiququnun iimumi prinsiplari;
. Avropa Ittifaqi hiiququnun xiisusi prinsiplari.

1. Hiiququn iimumi prinsiplari - Hiiququn iimumi prinsipleri dedikds,
hiiququn mahiyystinden dogan ve biitiin moévcud hiiquqi sistemlar {igiin
imumi olan prinsip vo normalar basa diisiiliir. Bu prinsiplors misal kimi
bunlar1 gostormok olar:?” Bona fide - vicdanliliq prinsipi; Non bis in idem -
eyni hiiquq pozuntusuna gora iki dafo coza ola bilmaz; Pacta sunt servanta,
Lex prospicit, non respicit vo s.

2. Beynolxalq hiiququn asas prinsiplari - Beynslxalq hiiququn on
mithiim normalar1 olub, diinyanin biitiin dovlstleri {igiin hiiquqi cahatden
macburi xarakter dasiyan va on yiiksak hiiquqi qiivveye malik olan
imperativ jus cogens normalaridir. Bu prinsipler bir cox beynslxalq aktda
(1970-ci il Beynslxalq prinsipler haqqmnda BMT Beyannameasi, 1975-ci il
Helsinki miisavirasinin Yekun akt1) 6z aksini tapib.?

3. Avropa Ittifaq1 hiiququnun i@mumi prinsiplari - Bu prinsiplor
icorisinde Al haqqinda Maastrixt miiqavilasinin 6-c1 maddesinin 2-ci
paraqrafinda tasbit edilmis insan hiiquq va asas azadliglarina hormat edilmasi
prinsipini xiisusile geyd etmok vacibdir. Homin maddaenin I paraqrafinda ise
diger prinsiplorin da adi ¢okilir: Azadliq prinsipi, demokratiya prinsipi,
hiiquqi dovlat ve ya hiiququn aliliyi prinsipi.?

%% Avropa Ittifaqumin Foaliyyati izro Miigavilo, mad. 267.

2T Avropa Ittifaqr haqqinda Sazis vo Avropa Iittifaqmin foaliyyati haqqnda Sazigdo, 221/89
Factortame (No.2) isinin 15, 16, 17, 20 némrali paraqraflarinda ©dalat Mahkomasi torafindon geyd
edildiyi kimi hamraylik prinsipi vo amakdashq prinsipi adlanir.

%8 Ahmed Ali Yusuf and Al Barakaat International Foundation v. Council and Commission, CFI Case
T-306/01; Yassin Abdullah Kadi v. Council and Commission, CFI Case T-315/01 (2005)

% Treaty on European Union, mad. 6.1 (1992)
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Bunlardan slave, timumi prinsipler igerisinde baraboarlik prinsipinin
(Avropa Birliyi haqqinda 1957-ci il miiqavilasi, 2000-ci il Xartiyas1) da
oziinamaxsus yeri vardir. Bu prinsip ise bes torkib elementins asaslanir: 1)
hiiqugi barabarlik, 2) dévlat mansubiyyating gora geyri-diskriminasiya, 3) cinsi
barabarlik prinsipi, 4) sosial barabarlik, 5) madani, dini va dil miixtalifliyina hormat
prinsipi.>°

Umumi prinsiplere hemginin subsidiarliq prinsipi, proporsionalliq
prinsipi, prosesual prinsiplar (hiiquqi yardim hiiququ, vokil ve ya
niimayenda tersfinden almmis malumatin konfidensiallig1 ve s.) aiddir.®
Proporsionalliq prinsipina gora, Birliyin faaliyysti onun magqsadlari ilo ciddi
sokilde uygunlasdirilmalidir. Subsidiarliq prinsipina asasan, tizv dovletlarin
miistaqil ve semaorali gokilde hall etdiklari masalalare miinasibatds Birlik
istanilon miidaxiloden ¢okinmalidir. Lakin miivafiq prinsip AB-nin miistasna
salahiyyatlorina dair moasalolora samil olunmur. AB haqqinda miiqavileye
subsidiarlig va proporsionalliq prinsiplorinin  tatbigi haqqinda protokol qobul
edilmisdir. Bu protokol hamin prinsiplerin totbiqi sferasinda har bir
mosaloni tenzimloayir. Qanunculuq prinsipina miivafiq olaraq, Birlik ve
[ttifaq foealiyyetini biitiinliiklo tesis aktlarinda tesbit edilmis maqsad ve
salahiyyatlor ¢arcivesinde hayata kegirir. Homginin burada a¢iqliq prinsipi,
niimayandali demokratiya prinsipi vo digorlorinin adin1 ¢okmak lazimdar.

4. Avropa Ittifaqr hiiququnun xiisusi prinsiplari - Al hiiququnun xiisusi
prinsiplori ictimai v hiiquqi hayatin konkret masalalarinda Al faaliyyatinin
asas prinsipleridir. Xiisusi prinsiplar 6zleri 2 qrupa ayrilir:*

v Sahavi prinsiplor;

v Funksional prinsiplar.

Sahavi prinsiplar Al hiiququnun ayri-ayr1 saheleri iigiin xarakterikdir.
MBasolen, cirklandirici dayir prinsipi, barabar amaya gora qadin va kisilora barabar
ddonilmasi prinsipi, raqabat sartlori ila bir araya sigmayan dovlat yardiminin
qadagan edilmasi  prinsipi, ittifag biidcasinin  galir va xarc hissasinin
tarazlagdirilmast prinsipi va s., lakin onu da qeyd etmok lazimdir ki, Qarb
olkalorinin yanasmasinda tmumi prinsiplorden farqli olaraq, xiisusi
prinsipler xiisusi kateqoriya kimi ferqlandirilmir.

Funksional prinsiplora goldikds, yuxarida geyd etdiyim kimi, onlar

Avropa Ittifaqt hiiququ il {izv dévlatlarin hiiquq sistemi arasinda garsiligl
alagoni miiayyenlasdirir. Belo ki, bu prinsiplor Al Mahkemasinin tosis
sonadlorinin miiddsalarinin tafsiri esasinda ¢ixarilmis qerarlarma uygun
sokildo formalasdirilmisdir.

% Treaty on Functioning of European Union, mad. 18 (2009)
*! Treaty on European Union, mad. 3b. (2009)
%2 Treaty on Functioning of European Union, Part One, Part Two, Part Three Title IX, (2009)
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II. Avropa Ittifaq1 Hiiququ va Irlandiya Hiiquq Sistemi

A. Irlandiya hiiquq sistemina giris

1921-ci ilde miistaqilliyini olde etdikden sonra Irlandiyamin iki
konstitusiyas1 olmugdur. Har iki Konstitusiya demokratik olmus ve onlar
arasindaki forqler ganunun aliliyi vo ya demokratiya masalalari iizra har hans
forqa nezeren, daha c¢ox Boyiik Britaniya ils qarsiligh xarici suverenlik
problemlari ilo slagedar ortaya ¢ixmisdir.® Birinci Diinya Miiharibasinden
sonraki illoarde Avropada demokratik dovletler yaradilmaga baslanmis va
stibhasiz ki, irland demokratiyast novbati 3 onilliyin gatirdiyi sortlorin
dayismesindan tekbasina xilas olmusdur.

Belo ki, Irlandiya Konstitusiyasinin 5-ci maddesi bayan etmisdir ki,
Irlandiya suveren, demokratik va miistagil dovlatdir. Konstitusiyanin 6-c1
maddesinds ise, “Hokumatin biitiin giiciiniin Tanrimin nazaratinds xalgdan
térandiyi” qeyd edilirdi. Homin Konstitusiyanin 15-ci maddesinda Irlandiya
Dovlet Maclisi, miisyyan sayda deputatdan ibarat olan Milli Parlament ve
onlarin genis salahiyyatlori barode mealumatlar qeyd edilmisdir. Habels, 12
vo 28-ci maddoslorde Hokumot, Prezident, o climladon, Senatin statusu
barads malumat verilir ve onlarin asas vazifslarinin “Konstitusiyan: qorumaq”
olmas1 geyd olunur. Konstitusiyanin 40-45-ci maddalari iss fundamental
hiiquglar1 qoruyan Xartiya, Konvensiyalar: ehtiva edir. Konstitusiyanin 34-
cii maddssinds iss Yiiksak Mahkama vo Ali Mahkama qisminds miistaqil
moahkamsalarin qurulusu 6z oksini tapmisdir. Bu mahkemsalarin hiiququ
vardir ki, Parlament terafinden gebul edilan ve Konstitusiyani pozacaq olan
har hansi bir garar1 lagv etsinlor. 46-c1 maddaya galdikds iss, orada nazarde
tutulmusdur ki, Konstitusiyaya dayisikliklor referendum yolu ila edilir. Lakin asas
ziddiyyatli masala Irlandiyanin Avropa Iqtisadi Birliyine qosulmasi zamani bu
maddalards nazerds tutulmus miiddealar {izro yaranmisdir. Konstitusiya
doayisikliyi irlandlar {igiin ¢ox sart hall ortaya ¢ixarmis ve bu, h‘landiyada
yliksok daracada gorginliya sabab olmusdur.

Bunun avozins, Irlandiya Hékumeti Konstitusiyanin bu maddoleri ilo
bagli problemi aradan qaldirmaq tiglin Konstitusiyanin 29-cu maddasine
sada bir dayisiklik etmayi se¢mis ve bu maqgsadle referendum kegirilmis vo
dovlatin Avropa Igtisadi Birliyi, Avropa Atom Enerji Birliyi vo Avropa
Kémiir va Polad Birliyi tizvii olmasina yardim edacek Konstitusiyanin 29-cu
maddesi deyisdirilmisdir. Sonradan Irlandiyanin “Tek Avropa akti"ni veo
Maastrix sazisi kimi tanman “Avropa Ittifaqr haqqinda sazis”ini
ratifikasiya edo bilmesi tig¢lin referendum yolu ile yeniden bir sira
doyisikliklor ~ edilmisdir. Konstitusiyanin 29-cu maddasine edilon
dayisiklikden sonra onun son formasi bu ciir olmusdur: “Hékumat, dévlatin
har hansi bir icra funksiyasimi yerina yetirmak moagqsadilo va ya xarici

% Gerard Hogan, Rapports: Ireland: The Nice Treaty and the Irish Constitution, 7 EPL 565, (2001).
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alaqalari ila alaqadar olaraq, nazarda tutulmusdursa, qanunla miiayyan
edilan sortlorin imkan verdiyi élciida, dovlatin ortaq qay$r sferasinda
beynalxalqg amokdashq moaqsadila alaqasi oldugu hor hansi bir qrup
iizvlarinin va ya dévlatlor camiyyatinin eyni maqsadla istifada etdiyi va ya
moanimsadiyi hor hans1 bir orqan, vasita va ya iisulu manimsaya va istifada
eda bilar”*

Konstitusiyanin 29-cu maddasinin son versiyasindan aydmn oldugu kimi,
[rlandiya Avropa Ittifaqinin bir gox iizv dévleti kimi 6ziiniin suverenliyinin
bir hissasini Avropa Ittifagma teslim etdiyini etiraf etmayi {istiin tutmur.
Belo ki, Avropa inteqrasiyasmmi arasdiran bir ¢ox tedgiqatgt bu
moasalada“taslim etmak” ve ya “kociirmak” kimi ifadslarden qagimir. Onlar
“suverenliyin birlagdirilmasi” ifadesinden istifads etmayi iistiin tutur. Bununla
tizv dovlatlarin “az itirib cox qazandigini” qeyd edir.

Bunlarla yanasgi, Irlandiya Boyiik Britaniyanin hokmranlig: altinda idi ve
Avropa Ittifagina qosuldugdan sonra Irlandiyanin iqtisadi ve siyasi
foaliyyati tez bir zamanda yiiksak saviyyade inkisaf etdi. Lakin
Konstitusiyanin 29-cu maddesine edilon dayisikliye asasan, irlandiya, habelo
onun ohalisi Ittifaq hiiququnun subyektine gevrildi.*® Bununla yanas;,
[rlandiyanin Ali Mohkemsesinin kegmis hakimi Ittifaq hiiququnu
[rlandiyanin 2-ci {istiin Konstitusiyasi adlandirmigdur.

B. Irlandiya hiiquq sistemi ila Avropa Ittifaq1 hiiququ

arasindaki alaganin asaslar1

Belo ki, Avropa Ittifaqi hiiququ ve Avropa Ittifaqna iizv olan dévlatlarin
milli hiiquq sistemlari arasindaki har hansi bir slagenin miizakiresi naticasi
olaraq hiiqugi qayda ortaya ¢ixmisdir. Bu hiiqugi qaydanin g osas
stitununu ve ya dayagini ayird etmak olar:

o Avropa Ittifaqi hiiququnun aliliyi;

» Milli Mahkamalarda Avropa Ittifaq: hiiququnun effektivliyi;

o Avropa Ittifaqi hilququnun pozulmasina gora dévlatin 6hdaliyi.

Bunlardan an osasi olan Avropa Ittifaqi hiiququnun aliliyi mosalasi
hagqinda miisyyan niianslar geyd edilmalidir.

Belo ki, agoar Avropa Ittifaqmin inkisafi daha yiiksek saviyyade olsa,
habelo Avropa Ittifaqi hiiququnun aliliyi vacib olsa, hamginin har bir {izv
dévlet Ittifaq hilququnun har hansi bir normasmi yox saysa ve bu zaman
onlar arasinda ziddiyyatli maqamlar ortaya ¢ixsa ve bu hallar heg bir hiiquq
normast ile tonzimlonmase, bu, yeni timumi hiiquqgi qaydanin yaradilmasi
cohdlarini ugursuz edardi. Bu konteksds alilik prinsipina miiracist etmoak an
mantiqli variant idi.

% Sheamus, Henchy, The Irish Constitution and the EEC, 1 Dublin University Law Journal 20, 25
(1976).
% Irlandiya Konstitusiyasi , mad. 29 bond 4.
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Bu giin Avropa lttifaqi hiiququ {igiin vacib oshemiyyat dasiyan
miiqavilalorda bels, Al hiiququnun iistiinliiyii tam agiq olaraq bildirilmir.
Buna baxmayaraq, Avropa Odalet Moshkemasi bu dstiinliiyii erken
morhoaloda Avropa 1ttifaqmm inkisafi zamani tanimaga baslamisdir.3® Belo
ki, vaxt1 ile Mahkema “Costa va ENEL” isinds miihiim garar qebul edarak
bu masoals barada biitiin siibhalari kenara qoymusdur.?”

Avropa 9dalat Mahkamasi bu masaleni daha da inkisaf etdirmis vo 1970-
ci ilde “Internationale Handelsgesellschaft va Einfuhr” isinds Avropa
Ittifaqu hiiququna milli konstitusiyalar iizorinda alilik vermisdir. Belalikls,
Avropa Odalst Mahkemasinin qoarar1 Avropa Ittifaqi hiiququnun biitiin iizv
dovletlerin har hansi milli hiiquq normalarindan {tstiin hiiquqi qiivveys
malik oldugunu tesdiqlomis, lakin burada bir istisnaya yer vermisdir.
“Avropa Ittifaqr hiiququnun iizv dovlatlor iizarinda effektiv olan Dévlat
konstitusiyasinda nazarda tutulan fundamental insan hiiquqlar: ila bagh
iddialara, habelo milli konstitusiya strukturunun prinsiplarina tasir
etmayacakdir.”3

[rland Mahkemalori torafinden Avropa Ittifaq: hiiququnun iistiinliiyiiniin
taninmasina goldikde iss, Irland Ali Mshkamasinin hakimi Thomas
Finlay nin “Crotty wva Taoiseach” isindoki qgorarina diqqet yetirmak
lazimdir. Qorara asasen, Avropa lttifaqr hiiququnun esas miiqavilalerinin
tofsiri onlarm hayata kegirilmasini shats edon masalsler iizre miibahise
halinda milli hiiquqdan, habelo {izv dovlatlorin milli mahkamsa
gerarlarindan tistiin hiiqugqi qiivveys malik olur.*

Bu prinsipin Irlandiya torafinden gebulunun an maraql torafi “Pesca
Valentia LTD va Aqrar, Qida va Daniz¢ilik Nazirliyi” isinda ortaya ¢ixmusdir.
Belo ki, vaxtilo Irland qanunvericiliyi baliqciligla bagh bezi sert-qaydalar
goymusdu. Bunlardan biri de belo idi: “Dévlatin é6zal zonalarinda
baliggiligla masgul olan qayiq va ya digor vasitalarda miiayyan heyat olmal
va hamin heyatin 75%-ni va ya daha cox hissasini Irland vatandaslar taskil
etmalidir”.* Bels ki, iddiag1 qayiq ve ya diger deniz naqliyyat vasitasi sahibi
vo onun heyatinin oksariyyati Ispan vetondaslari idi. Buna gore da, onlar
baligciliqla masgul olarken bu talebs cavab vermadiyi tigiin saxlanmis, habs
olunmus ve onlara qarst “baliggilig talablorini pozmaq” osasinda miivafiq
cozanin verilmosi {ig¢iin ittiham irsli siirtilmiisdii, lakin Pesca Valentia LTD
bu miiddeaya, yoni qeyd-sorts etiraz etdi. O, etirazini asaslandirmaq {igiin
onu qgeyd etmisdi ki, “bu, iizv dévlatlarin vatondaslart arasinda miiayyan
forqlilik - diskriminasiya yaradir va elo bunu nazords tutur”. Oslinds,
bununla Pesca Valentia LTD iki sey alds etmak istayirdi:

% Matej Avbelj, Supremacy or Primacy of EU Law: (Why) Does it Matter?, 17 ELJ 744, 750 (2011).
37 Costa vo ENEL, Avropa Odalot Mohkomasi, 6/64 (1964).

*Internationale Handelsgesselschaft v. Einfuhr, Avropa ©dalot Mohkomosi, 11/70 (1970).

% Crotty v. Taoiseach, Avropa Odalot Mohkomosi, 540/87 (1987).

“0 pesca Valentia LTD Agrar, Qida vo Donizgilik Nazirliyino qarsi, 223/86 (1988).
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1) Inter alia;

2) Avropa Odalat Mahkamasi masals ils bagh elan verana qadar ittiham
olunan tarafin barasinds qabul edilacok araliq aktin tatbiqini
dayandirmagq.

Adi gakilen etiraz ittiham elan olunan tarafs qarsi gebul edils bilacek
aktlarin tatbiqini dayandirsa da, Irland Ali Mahkamasi Pesca Valentia LTD
aleyhine gorar gebul etdi. Osas goze carpan faktor iss o idi ki, Avropa
Ittifaqr bu mosaloys qarismadi, ciinki belo gorarin gebulu hem “ittifaq
hiiququna hérmsti”, hem ds onu “tanima”n1 6ziinds ehtiva edirdi.*!

Bu giin nazer yetirsak, bels bir tendensiya var ki, dovletdaxili aktlar
direktiv kimi Ittifaq aktlarina tesir etmak f{igiin ireli siiriiliir. Lakin Ittifaq
hiiququnun aliliyine bels tasirin nece olub-olmadigi maraqli messladir.
Hamin1 maraglandiran suallarindan biri do odur ki, “agar [ttifaq hiiququ milli
hiiququn formasini alsa, bu onun iizv dovlatlar iizarindaki aliliyina tasir edacok mi?
Irland Ali Mahkamasi bu masalaye “Meagher va Kand Tasarriifat1 Nazirliyi”
isinde aydinliq gotirmisdir.#2 Hakim John Blayney belo qeyd edirdi: “Ittifaq
hiiguqu formal olsa da, o, milli hiiququn tarkib hissasidir, buna
baxmayaraq, Ittifaq hiiququ 6z giiciinii, alda edilacak naticalarla alagali
olaragq, iizv dovlatlari tasir dairasina alan direktivlardan alda edir.”*

C. irlandiya hiiquq sistemi ils Avropa Ittifaq: hiiququ

arasindaki alaganin naticasi

Noticede onu qeyd etmoak gorokdir ki, burada miiyysn daraceds
miibahisa yarana biler. S6hbat Avropa ittifaqi hiiququ ils Irlandiyanin milli
hiiquq sistemi arasinda miinasibat zamani yaranan miibahisaden gedir.
Irland hiiquq sistemi {izerinde Avropa Ittifaqi hiiququnun {istiin hiiquqi
quivvays malik olma ve ona effektiv tesiri tendensiyasi artmaqda davam
edacak.

Lakin bir ¢ox tadqiqat¢min irali siirdiiyii 2-ci tendensiya ise beladir:
Avropa Ittifaqi hiiququnun milli hiiquq sistemi {izarinde effektivliyinin
inkisafi siibhalidir. Bu fikri tesdigloyen bir ¢ox tadqgiqat¢gt iki amile
asaslanir:#

a) Irlandiyanin beynslxalq hiiququn iimumi prinsiplarina asasan
tosis olunmasi ve bu prinsiplarin Al hiiququna tasiri;
b) Irlandiyanin konstitusional sistemi.

Amma tiizv dovlstler arasinda serhadlerin aradan qaldirilmasi, imumi
bazar, eyni valyutadan istifade ve diger bunlara yaxin siyasi amillor irland

*Yeno orada.

“2 Meagher v. Kond Tosarriiffatt Nazirliyi, irland Ali Mohkomasi (1994).

*® Avropa Ittifaq Sazisi, 22-ci fosil, mad. 5 (1992).

“ Wolfgang Heusel, Applying EU law as national law: enforcing EU law in the courtroom, European
Parliament (2014).
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hiiquq sisteminda Avropa Ittifaqr hiiququnun mévqeyinin inkisafina tasir
edir ve 1973-cii ilden avvalki movgeyine qayitma sanslarini azaldur.

III. Avropa ittifaq1 Hiiququnun Birbasa Taslrl ve Uzv
Dovlatlarin Mahkamalari

A. Al hiiququnun birbasa tesir qiivvasi prinsipinin iizv

dovlatlorin mahkamalarinds tetbiqi

Avropa lttifaqi hiiququnun konstitusiya saviyyesine qalxma miiddatinds
an vacib prinsiplardan biri olan birbasa tasir qiivvesi alilik prinsipi kimi
tizv dovlatlorin moahkemsalarinin emoakdashigl naticasinde inkisaf etmis vo
etmaya davam edir. Bu prinsip naticesinda iizv dévlst mahkemalerina “Al
Mbahkamasi” statusu verilmis ve onlarin {izerine fardlarin hiiquqlarinin
miidafis altna almmasi vazifesi qoyulmusdur. Bu vezifenin hiiquqi asasi
Avropa ©dalot Mahkemasi terafinden miisyyen olunmusdur. Bels ki,
moahkoma bu vezifoni Al miiqavilesinin (Maastrixt sazisi) 267 ve 288-ci
maddaleri ve ayrica Al hiiququnun esas  xiisusiyyatlori ilo
asaslandirmisdir.®

Bu hissede miixtslif tizv dovlestlorin bu sahads tetbiq etdiyi qaydalar
arasdirilmus, birbasa tasir qiivvasi prinsipinin milli hiiquq sistemi tizerinda
neca bir tasiri oldugu geyd olunmusdur:

1. Belgika. Al-nin yaradici iizvlarinden olan Belcikanin Konstitusiyasinin
167-ci maddoesine osason, beynalxalq miiqavilalar yalnmiz Parlamentin
razihi§indan sonra dovlatdaxili hiiquqda xiisusi qiivvaya malik olur.
Bununla yanasi, Belcikanin Arbitraj Mashkemesi dolay1 yolla beynslxalq
miiqavilalorin ~ Konstitusiyaya  uygunlugunu  yoxlamalidir.  Buna
baxmayaraq, har hansi bir beynslxalq normanin ferdlsrs hiiquq ve vazife
verib-vermadiyini miiayyan etma solahiyyati biitiin Belcika mahkamalarina
verilib. Bu g¢erciveds Parlament torefindon raziliq slde edsn beynslxalq
miiqavilalor milli hiiququn bir parcas: halina golir vo fordler terafinden
dovlstdaxili mehkemsolarde ireli siiriile bilir. Fordlar, habels beynalxalq
normaya zidd olan dovlatdaxili normalarin Iagv edilmasini talab eda bilir vo
beynalxalq miiqavilaleri pozan dévlet orqani sleyhine homin pozuntunun
aradan qaldirilmasi ve tozminat iddias1 qaldirmaq hiiququna malik olur.*

Beynolxalq miiqavilelor {igiin iroli siirilon razilig sistemi Ittifaq
miiqavileleri {igiin da totbiq olunur. Dolay1 yolla qeyd etsok, Ittifaq
miiqavilelorinin Belgika hiiquq sisteminds birbasa tasir qiivvesine malik
olmas! ti¢lin Parlamentin raziligi lazimdir. Bundan slave, Avropa Odalat
Moahkamasinin Al hiiququnun birbasa tesir qiivvesi ilo bagl qorarlart

*® Yuxarida istinad 2, 169-170 (2019).
“® peter Bursens, Why Denmark and Belgium have different implementation records: On
Transposition Laggards and Leaders in the EU, 25 Scandinavian Political Studies 173, 173 (2002).
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Belcika mahkemalari terafinden miibahiss belo olmadan tatbiq edilir.
Goruldiiyti  kimi, beynslxalq hiiquqla slagedar olaraq Belgika
mohkamalerinin iimumi yanasmasi onlarin Al hiiququnun birbasa tasir
quivvesi prinsipini miibahisasiz gabul etmasina gatirib ¢ixarmisdir. Ayrica,
beynoalxalq miiqavilslerin birbasa tesir qiivvesine malik olmadigina dair
gerar verms salahiyystine malik olan Belgika mahkamalari Al hiiququnun
birbasa tasir qiivvesinin tofsiri miibahise predmeti oldugda miibahiseni
Avropa Odalst Mahkemasine gondermoayi gebul edirlor. Hatta Avropa
Odalat Mahkamasinin Van Duyn qararindan onca tolimatnamslarin birbasa
tosir qlivvesini Belgika Dovlet Surasi gebul edir va tatbiq edirdi.

2. Hollandiya. Birbasa tasir qlivvesinin heg bir problem va ya miibahisa
olmadan tatbiq olundugu o6lkslerdan biri de Hollandiyadir. Hollandiya Ali
Qanunu uzun illar beynalxalq hiiquq ve milli hiiquq sistemi miinasibatlorini
tonzimloyan miiddealara yer vermemis ve belo miinasibatlor mahkemsa
gorarlar1 ile miisyyoan olunmusdur. Bu sahade beynsalxalq hiiquq
normalarinin milli hiiquq sisteminds birbaga tasiri hiiquqi adst kimi
giymotlondirilmisdir. Ayrica olaraq, dolay: tesir prinsipinin irali siirdiiyt
milli hiiquq normalarmin Al hiiququ altinda serhi ve Frankovig isinin
naticasi asasinda ortaya cixan fardlerin zererine gore tezminat ddonilmasi
qaydast Hollandiya hiiququnda Ai-den avval movcud idi ve totbiq edilirdi.
Bu sistem bu giin do imumi olaraq Beynslxalq hiiquq {igiin tetbiq
olunmaqdadir. Buna géra da, Hollandiya hiiquq sisteminin Al hiiququnun
birbaga tesir qiivvasi prinsipindan tasirlonmadiyi deyilir. Buna baxmayaraq,
hor hansi bir Ittifag normasmmn milli hiiquq sisteminda birbasa tesir
qiivvesine malik olmasi masalesinin halli selahiyyetinin Avropa Odalat
Mbhkamasina aid olmasi baradas qorar Hollandiya Ali Mahkamasi torafinden
1965-ci ilde verilorek tasdiglonib, ancaq bu vaziyyst imumi olaraq
beynalxalq miiqavilo normalarma tatbiq olunan sistemden forqlonir. Bu
sebablara gora Hollandiya mahkemsalari hoam Avropa Odalst Mahkomeosi ila
omokdasliq etmoakds isteklidir, heam ds Avropa Odalst Mahkemasinin
gorarlarinin tatbiqi masslasinds miisbat movqe tutur.

3. Almaniya. Beynoalxalq hiiquq ve milli hiiquq arasinda miinasibatlor
baximindan dualist mnazariyyoni osas gotiiron Olkelorden biri do
Almaniyadir. O, birbasa tesir prinsipini alilik prinsipine nisbatoan daha tez
gobul etmisdir. Avropa Ittifaqi hiiququ ilo Alman hiiququ arasindaki
miinasibatlorin oksini tapdigi islorde Alman Federal Msahkomaosi Al
hiiququnun ne milli hiiququn, ne de beynoslxalq hiiququn bir parcas:
oldugunu, onun xiisusi millatiistii xarakterli hiiquq sistemi oldugunu qebul
etmis. Bundan alave, Avropa ©Odalst Mahkomosi ilo Alman Federal
Mohkomosi arasinda Al hiiququ il olagedar uyusmazliglarin hoallinde

“7Yvonne van Duyn vo Home Office, 41-74 (1974).
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solahiyyet bolgiisii ve emoekdasliq miinasibatlarinin oldugunu qeyd
etmisdir.

4. Birlasmis Kralliq. Parlamentin {istiinliiyli prinsipinin asas oldugu
Birlasmis Kralligda Al hiiququnun birbasa tasir giivvesi prinsipinin gebulu
¢ox boylik problem yaratmamigdir, lakin Birlogsmis Kralligda da ssasen
miizakire movzusu telimatnamsoalorin birbasa tesiridir. Telimatnamoalordo
saquli tesiri gebul eden BK Mbahkemslari iifiiqi tesirin Avropa Odalst
Mahkoameosi torofinden rodd edilmasini miisbat qarsilamaqdadir.*

5. Digor iizv 6lkaler — Litksemburq Ali Qanunu beynolxalq hiiquq va
milli hiiquq miinasibatlarini tenzimlsyen har hansi bir normani 6ziinde
ehtiva etmir, lakin beynoalxalq miiqavilelorin dovlstdaxili hiiquqdaki tesiri
ilo slagadar mahkemsa gararlarini nazarden kegirsak, geyd etmak lazimdir ki,
Liiksemburq hiiquq sistemi monist nazariyyani monimsomisdir. Belo ki,
1960-c1 illorden baslayaraq Liiksemburq mehkemoleri qorarlarinda Al
hiiququnun birbasa tasir qiivvesi prinsipini qgebul etmisdir. Monist
nazariyyasinin menimsandiyi Ispaniya, Portuqaliya ve Yunanistanda da
birbasa tasir prinsipinin gqobulunda, ali ganun normalarmin da miisbat tosiri
ils, har hansi bir problem yaranmamisdir. Yunanistan Ali Qanununun 28-ci
maddasins gors, beynslxalq miiqavilelor dovlstdaxili hiiquqda birbasa
totbiq edilmoakds ve milli hiiquq normalar1 qarsisinda aliliye malikdir.
Ispaniya Ali Qanunun 96-ct maddesi do buna benzer bir sistemi
manimsamoakda ve beynoalxalq miiqavilslerin resmi gazetds yayimlanmagq
sorti ilo dovletdaxili hiiququn bir parcas1 halma gsldiyini qeyd edir.* Eyni
sokilde Portuqaliya Ali Qanununun 8-ci maddesi do miivafiq qaydada
baglanmis beynslxalq miiqavilalarin rasmi gozetds yayimlanmagq serti ile
milli hiiququn bir parcas: halina goldiyini 6ziinde aks etdirir. Yenoa eyni
maddaye gore, Portuqaliyanin {iizv oldugu beynoalxalq quruluslarin
solahiyyatli orqanlar: torafinden gobul edilon hiiquqi normalar Portuqaliya
hiiquq sisteminde her hans1 bir hiiquqi fsaliyyst olmadan tesirli
olmaqdadir.”®

B. Al hiiququnun birbasa tesir qiivvesi prinsipinin iizv

dovlatlarin mahkamalarinda tatbiqinin naticalari

Avropa 9dalat Mahkemasinin birbasa tesir prinsipi ile slagedar gararlari
naticasindo fiziki vo ya hiiquqi soxslarin tizv dovlet hokumatlorinin ve ya
solahiyyatli  saxslarinin Al hiiququndan gaynaqlanan o6hdsliklorini
pozduglar1 ve ya tslimatnamsalari goroakdiyi sokilde milli hiiquqa daxil
etmadiklari asast ils iddia irali stirmeak hiiququ tanmir. Dolay1 tesir prinsipi

*® Paul Craig, Sovereignty of the United Kingdom after Factortame, 9 YEL 221, 221 (1991).

* Alonso Garcia, The Spanish Constitution and the European Constitution: The Script for a Virtual
Collision and Other Observations on the Principle of Primacy, 6 German Law Journal 1001, 1001
(2005).

* yuxarida istinad 2, 153-165.
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naticesinds iss, dévlet hakimleri milli hiiquq normalarmi Al hiiququ ile
bagl sokildo tafsir edarak, lazim goalorse ve miimkiindiirss, yeniden onu
formule etmok vozifesi dagiyirlar. Bu gekilde yeniden formuls edilon
dovlatdaxili normalarin fordler aras1 uyusmazliqlara tetbiq edilmasi irali
siirtilarak, birbasa tesir anlayisinin tesir dairasi genisladilmaya ¢alisilmigdir.
Biitlin bunlara slave olaraq, Avropa 9dalst Mahkemasinin 1991-ci ilda
Frankovi¢ isinda verdiyi qorar1 ilo fordler dovletin her hansi bir
telimatnameni  dovlstdaxili hiiquga kegirmemasinden ortaya ¢ixan
zararlarinin tizv dovlet hokumeatleri tersfinden tezminat verilmasini talab
edabilma hiiququ alds etmisdirlar.

Ortaya qoyulan bu hiiquqi portret Avropa ©Odalot Moahkemaosi -
dovletdaxili mehkemoalor omokdashigi naticesinds inkisaf etmisdir. Bu
amokdasliq vasitasilo Avropa 9dalst Mahkemasi birbasa tesir prinsipinin
hiiquqi ¢arcivesini yaratmis, tatbiq olunmasini ise Milli Mahkemealara havals
etmisdir. Dolayis: ilo Avropa Odalat Mahkemasinin irsli siirdiiyii nazari
sistemin totbiqi ve tasiri milli mehkemsalarls baghdir. Milli Mahkemsalar va
Avropa ©Odalat Mahkemosi amakdasligl 2 ciir miinasibat yaratmaq tiglin
alverislidir:

1)  Iyerarxik miinasibat;

2) Omokdasliq miinasibati.

Nazari goargivenin Avropa ©dalst Mahkemaosi tarafinden ortaya atilmasi
ilk anda iyerarxik bir miinasibatin varlig1 goriniimiinii vers bilor. Lakin milli
mohkomsalorin  gorarlarin AOM terafinden tosdiglonmasi ve ya
yoxlanilmasina asas vera bilacak bir sistem yoxdur. Ona gore do, AOM milli
mohkomsalerin birbasa tesir anlayisinin tslsblerini yerins yetirib-
yetirmadiyini yoxlamaq vo ya bu talablars zidd olan gorarlar: radd edabilma
hiiququna sahib deyildir. Burada tok alternativ Komissiyanin Al hiiququna
uygun davranmayan dovlat aleyhina Avropa Odalat Mahkamasi nazdinda
pozuntu iddias1 qaldirmasidir, ancaq AOM qprarlarinm milli mahksmalar
torefindan totbiq edilmamasi asas1 ilo AOM-in qarsisina getirilmis har hans:
bir pozuntu iddiasi olmamaisdir.

Uzv dévlatlarin bu prinsipi totbiginden goriiniir ki, bu miinasibatlor,
alilik®? prinsipinin aksine, mithiim problemlar yaranmadan hoyata kegirilib.
Monist nezeriyyeni menimsayen Belcika, Hollandiya, Ispaniya, Portugaliya,
Yunanistan va Liiksemburgda dovlatin Ali Qanunu ve Moahkama sayasinds Al
hiiququnun birbasa tesir prinsipi heg bir problem olmadan gebul edilmisdir.
Bu olkalaerin beynoalxalq hiiquqa yaxinlasmalar1 da bu mosealoye tosir

*! Yuxarida istinad 25.

°2 Bu, Avropa 9dalot Mohkomasinin presedent hiiququndan irali glir ki, Avropa Ittifaqi hiiququnun
Ustlinliyll Comiyyat hiququnun osas prinsipidir. Avropa Odalot Mohkomasino goéro, bu prinsip
Avropa Ittifaqmin spesifik tobistino xasdir. Bu yaradilmis presedentdon énca ilk mohkamo gorar
zamani (Costa / ENEL, 15 iyul 1964) Konstitusiya Sazisinds aliliys shomiyyat verilmomisdi. Bu giin
do beladir, lakin alilik prinsipinin golocok sazisloro daxil edilmomosi he¢ bir sokildo prinsipin
movcudlugunu ve Avropa Mahkamasinin mévcud presedent hiiququnu dayisdirs bilmaz.
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etmisdir. On asas da Belcgika vo Hollandiyada beynalxalq hiiquq qaydalar:
iclin da dolayr tesirin gebul edilmis olmasi ve dovletin beynoalxalq
miiqavilalerin miiddealarmi pozmas: halinda ferdlere tezminat 6demae
ohdsliyi prinsipinin varlig Al hiiququnun birbasa tasirinin vo milli
hiiqugda har hansi bir doeyisikliyo gerek qalmadan gebuluna getirib
¢ixarmigdir. Dualist nezeriyyeni menimsayen iizv dovletlorde de Al
hiiququnun birbasa tasir prinsipi masalasinde problem yasanmamaisdir,
ancaq bu prinsipin gebulu tizv dovlstlerin ¢oxunun hiiquq sisteminda
doayisikliklara sebab olmusdur. Osasen da, dolay: tesir va dovlstin fordlars
qarst tezminat 6hdsliyi prinsiplari bir ¢ox {izv dovlstin hiiquq sisteminda
yeni dayisikliklora gotirib ¢ixarmisdir, lakin bununla yanasi, Danimarka vo
Finlandiya kimi dovlstlor bu nazariyysys esaslanmasma baxmayaraq,
miivafiq masalalari qabul edarkean 6z hiiquq sistemindas dayisikliklor etmak
ehtiyact duymamuisdir.

Notico

[lkin naticoya gala bilerik ki, milli ve konstitusiya mehkemolari Avropa
Ittifaqr hiiququnun aliliyini yalniz milli konstitusiya ve fordlerin hamin
konstitusiyada nazerds tutulan hiiquqglarmin qorunmasina xslsl getirmadiyi
toqdirde gebul edir. Bu halda Konstitusiya mahkemalori yerli
konstitusiyalarini onlara uygun olmayan Avropa Ittifaqi hiiququna qarst
qorumaq vo ya Avropa Ittifaqi hiiququnu 6z konstitusiyalarina uygun
olaraq nazardan kegirmak ticiin 6z hiiquglarindan istifada edacaklor.

Digor terafden ise, an azi hakimlerin nazerinds, Belgika kimi bir nege
dévlatin qeyd-gortsiz olaraq Avropa Ittifaqi hiiququnu gebul etdiyi goriiniir,
bu da onlarin konstitusiyalarinin daha asnsk olmasindan irsli galir. Halbuki
Lizbon Miiqavilesi ilo alagadar islerin ¢ox olmasi, konstitusiya
moahkamsalerinin milli konstitusiyalara ve ya suverenliklorine manes yarada
bilacok kimi gortinan har hansi bir salahiyyatin otiirtilmasini nazara alma
meylini tasdiqlayir. Buna baxmayaraq, Van Gend en Loos vo Costa v. ENEL
islorinden malumdur ki, salahiyyaetlor yalniz mahdud sahslords kogiiriiliir
vo konstitusiya mahkemsalari tamamile aydin sekilde geyd etmisdir ki,
biitovliikds salahiyyst transferi hayata kegirilmir. Buna baxmayaraq, saglam
olmayan yeni iizv Olkalordoki Avropa Ittifagmi tam qebul etmomo
doktrinasi bu tizv dovletlarde demokratiyaya ve yeni alde edilmis hiiquq ve
azadliqlara qisqancligqla yanasma ve diqgeatle arasdirmadan salahiyystlori
otlirmays hazir olmamalari ils alagalondirilir.

Homginin geyd etmok lazimdir ki, Avropa Ittifaqinin faaliyyeti Saziginin
267-ci maddesine osasen, ilkin qorar proseduruna osasen Odalat
Moahkomosine miiracist edildiyi halda, ager konstitusiya moahkemaosine
golmadan oOnce ortaya c¢ixan konflikti neytrallasdirmaq {tiglin Sdalat
Mbahkamasina icaza verilarss, alilik prinsipinin tizv dovlat torafindan birbasa
rodd edilmasinin qarsisini almaq miimkiin olacaqdr.
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Noatico etibarilo, Avropa lttifaqi hiiququ ittifaq seviyyesinde osas tesira
malikdir. Uzv dovlstlarde eyni sokilde totbiq olunur ve iizv dovlstler
Avropa Ittifaqi hiiququnun tenzimladiyi messlaler iizrs qobul etdiyi aktlarm
totbigine menfi tesir edacok haroketlor etmamolidirler. Avropa Ittifaqi
hiiququnun tenzimladiyi mesalslar tizro qobul etdiyi aktlarin milli hiiquqa
uygunlasdirilmasina ehtiyacit olmamaqla yanasi, tam aksing, tizv dévlatlorin
6z daxili qanunvericiliklorini Avropa Ittifaqi hilququna uygunlagdirmasina
ehtiyac vardir.
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Nicat Rasulzada’

Alg1-Satq1 Miiqavilalarinds Mallarin
Keyflyystinin Miisyysn Edilmasi Vyana
Konvensiyas1 va Miilki Macallonin Yanasmasi

Amnnotasiya

Mallarin keyfiyyatinin miiayyan edilmasi istar beynalxalq, istarsa do milli ticaratin
markazinda olan, lakin bir o qadar da forqli yanasmalar irali siiviilorok miibahisalondirilon
masalalardan biridir. Beynalxalq al$1-satq: miiqavilalarinda mallarin keyfiyyatini Birlasmis
Millatlar Taskilatinin Mallarin Beynalxalq Algi-satqist haqqinda 1980-ci il Konvensiyast
tonzimlayir. Digar bir sira kegmis SSRI dévlatlorinda oldugu kimi, Azarbaycan
Respublikasinda da hamin miiddoalar adigakilon Konvensiyadan monimsanmis va
Azarbaycan Respublikasimin Miilki Macallasinda oks etdirilmisdir. Hazirki maqala Vyana
Konvensiyas: ilo Miilki Moacallo arasinda mallarin  keyfiyyatinin obyektiv uygunluq
prinsipinin miiqayisali tahlilini aparwr, Miilki Macallonin obyektiv uygunlugun miiayyan
edilmasinda  moévcud bosluglart va c¢atismazhglart ortaya c¢ixarir va Azarbaycan
qanunvericiliyinda dayisikliklar ticiin bir sira takliflor irali siiriir.

Abstract

Determination of the quality of goods is one of the central issues in international and
national trade, nonetheless one of the most controversial ones. Definition of the quality of
products is regulated by the United Nations Convention on the International Sale of
Goods from 1980. As many other former USSR states, the Republic of Azerbaijan has also
adopted the those provisions from the mentioned Convention and incorporated them to the
Civil Code of the Republic of Azerbaijan. This article carries out comparative analysis of
Vienna Convention and Civil Code regarding the principles of objective conformity,
reveals gaps and shortcomings of the Civil Code and proposes several suggestions on
amendments to the Azerbaijani legislation.
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Giris

illi ve beynalxalq algi-satqr miiqavilalerinin ayrilmaz ve
‘ \ / I ohomiyyatli hisselorinden biri qisminde mallarin keyfiyyati

hagqinda miiddsalarin tenzimlenmasi ¢ixis edir. Bir qayda olaraq,
algi-satqr miiqavilesinde teraflor mallarmn keyfiyysti haqqnda olan
miiddealar1 tam olaraq ve ya timumiyyetls, miisayyan etmirlar. Bu sebsbdan
geyd olunan halin tenzimlonmoasi ve golocekde yarana bilacek
miibahisalorin tenzimlenmasi magsadile iimumi qaydalar beynolxalq
soviyyade konvensiyalarda ve milli saviyyads ganunvericilik aktlarinda
miiayyen edilir.

Bu sahads vacib tenzimlemsalari hayata kegiran senadlsrden biri ve an
vacibi gisminda Birlosmis Millatlor Tegkilatinin Mallarin Beynalxalq Alg:-
satqist haqqinda 1980-ci il Konvensiyasi (“Vyana Konvensiyas1”) ¢ixis edir.
Vyana Konvensiyas1 beynoslxalq soviyyade ve fardi istehlak moaqsadi
olmadan hoeyata kegirilon algi-satqr fealiyyati ilo baghh massalalerin
tonzimlonmasi moagqsadile tortib edilmisdir. Vyana Konvensiyasiin
yanagmasina uygun olaraq, mallarin keyfiyyst uygunlugu subyektiv ve
obyektiv uygunluq olmaqla, iki kateqoriyadan ibarastdir. Subyektiv
uygunluq kateqoriyasina taraflorin qarsiligh razilifi esasinda miisyyen
edilon keyfiyyoat gostoricilori aid edilir.! Obyektiv uygunluq ise tarafler
arasinda keyfiyyot haqqmnda miiddsalarin miisyyen edilmadiyi halda
onlarin tenzimlemsesini hayata kegirir. Mallarin obyektiv uygunlugunun
miiayyan edilmasina dair miiddealar Vyana Konvensiyasinin 35-ci maddasi
ilo tonzimlanir.

Osyalarin  keyfiyyatinin  tonzimlonmasi  qaydast = Azarbaycan
Respublikasinin Miilki Macallasinin (bundan sonra “Miilki Macells”) 581-ci
maddasinde miiayyon edilmisdir. Hiiquqi aktin tortibi zamani Vyana
Konvensiyasindan bariz olaraq istifade edilmis, lakin Konvensiyanmn
yanasmasi tam nazoars alinmadan milli qanunvericiliys daxil edilmisdir. Bu
is9, 6z novbasinda miibahisali magamlarin yaranmasina sabab olur.

Bu maqalads, deskriptiv olmaqla, asas maqgsad qisminds sira ile Vyana
Konvensiyasi vo Miilki Macallo ¢arcivesinde yalniz obyektiv uygunluq
kateqoriyasimin elementloarinin nazerden kegirilmasi vo miivafiq mahkomsa
tocriibasinin arasdirilmasi nezardoe tutulmusdur.

I. Keyfiyyatin Obyektiv Uygunlugu Meyarlar1

Hansilardir?
Mallarin keyfiyyoti ilo bagl biitiin tsleblor okser hallarda miixtalif
sobablorden algi-satqr miiqavilesinds oks etdirilmir vo bu halda “subyektiv

! Peter Schlechtriem, Petra Butler, UN Law on International Sales. The UN Convention on the
International Sales of Goods, 113, para. 133 (2009).
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uygunluq” alatinin avazins “obyektiv uygunluq” kateqoriyasindan istifade
edilir. Vyana Konvensiyasmm 35-ci maddasinin ikinci bandi “obyektiv
uygunluq” kateqoriyasmin asaslarini miisyyen edir. Homin banda uygun
olarag, miiqavilode mallarin keyfiyyotini tenzimleyen miiddsalar nazards
tutulmadig1 halda alg1-satqr miiqavilassi ¢ercivesinde techiz edilon mallarin
keyfiyyoti dord hal tizrs toftis edilir:?

. Eyni tosviro sahib mallarin adsten istifade edildiyi maqsadlore
uygun olmasi;

. Miiqavilenin baglanmasi zamani saticiya birbasa ve ya dolay1
olaraq bildirilmis malin istifade olunacagi xiisusi moaqsadler {igiin
uygunlugu;

. Malin saticinin aliciya niimayis etdiyi niimuns ve ya tasvirs uygun
olmasi;

. Mallarin qorunmasi maqgsadile bels mallar iiclin adaten nazearde

tutulan qaydada qablasdirmasi.

Azarbaycan Respublikasinin Miilki Moacallasi ciizi fargler olmasina
baxmayaraq, Vyana Konvensiyasindan ilhamlanaraq benzer yanasmadan
istifade edib. Algi-satqi miiqavilasinin predmeti olan mallarin “obyektiv
uygunlugu” Miilki Moacsllonin 581.2 ve 581.3-cii maddslsrinds tasbit
edilmisdir. Miilki Macallo obyektiv uygunlugu a) mallarin adaton istifade
edildiyi magqgsadlere uygunluq; b) saticiya bildirilmis magsadlar iiclin
uygunlug; c) satilan asyanin toaqdim edilmis niimuns va ya tasvirs uygunluq
olmaqgla ti¢ kateqoriyaya boliir. Qeyd edilon hallara ardicilligla nazer
yetirmok lazimdir. Miilki Macallado nisbaton farqli yanasmanin irali
stiriilmasi mallarin qablagdirilmas: ile baghidir. Maqalads ilk iki kateqoriya
nazardon kecirilocok.

II. Mallarin Adaten Istifads Olundugu Maqgsadlar

Hoem Vyana Konvensiyasinda, ham ds Miilki Macellads nazarde tutulan
ilk obyektiv uygunluq talebi kimi “adaten istifade edilon maqgsadlor” {izro
uygunluq ¢ixis edir. Vyana Konvensiyas1 vo Miilki Macsllonin matni hazirk:
halda tamamils eynilik tegkil edir. Senadlarin tertib edilms miiddatlarini
nozoro alsaq, ehtimal etmok olar ki, Miilki Macollonin geyd olunan
maddbslorinin tortib edilmesi zamam a&sas manbe gismindes Vyana
Konvensiyasi ¢ixis edib ve bu saebabden “adaten istifade edilon maqgsadlor”
anlayisina aydinliq getirilmesi Vyana Konvensiyasinin — konteksti
¢orgivesinda hoyata kegirilacokdir.

35-ci maddanin (2)(a) bandine uygun olaraq, satici aliciya adaston istifade
edildiyi magsadler {i¢iin uygun olan mallar1 vermak 6hdaliyi dasiyir. Qeyd
edilon maddenin razilagdirilmasi marhslasinde miixtalif dovlstlor “adaten
istifada edilon magsadlor” avezine timumi hiiquq sistemli dovlatlords olan

2 CISG, art. 35.2(a-d).
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“ticarilik” (“merchantability”)’, kontinental hiiquq sistemi Olkalari {igiin xas
olan “orta keyfiyyat”, hatta “yeniden satila bilma”* ifadslsrinden istifads
edilmesini toklif etmisdir.® Vyana Konvensiyasinda qeyd edilon “adatan
istifade edilon magsadlar” anlayisina Niderland Arbitraj Institutu terafindan
toklif edilon ifadalori hortarafli shate edon tofsir verilir.® Homin anlayisin
istifade edilmasini tofsir eden zaman Niderland Arbitraj Institutu Vyana
Konvensiyasinin tortib edilmasi marhalasinda olan hazirliq islarine (travaux
préparatoires) istinad edir ve miiayyan edir ki, ham “ticarilik”, hom da “orta
keyfiyyot” anlayislar1 maddenin moena yiikiinii tam ifads etmir.” Bels ki,
geyd edilon har iki konsepsiya beynalxalq hiiquqda deyil, daha ¢ox milli
hiiquq sistemlsrinde gebul edilmis yanasmalardir ve bu sebabden
Niderland Arbitraj Institutu Vyana Konvensiyasinin tofsir edilmasi zamani
adigokilon konsepsiyalardan hoer hansi birinin totbiq edilmasinin
magsadauygun olmadigini qeyd etmisdir.® Bunun avezinde ise, Institut
“aglabatan” keyfiyyat anlayismi irali siirtir.’ Vyana Konvensiyasinda
keyfiyyate anlayis verilorkon miiddeanimn tam daqiq olaraq qeyd edilmamasi
tortibatgilarinin  tarafinden Konvensiyanin totbiqi zamani ¢evikliyin
yaradilmasi tigtin atilmig bir addim olaraq qiymatlandirilir.!°

Mallarin adasten istifads edildiyi maqgsadlarin miisyyan edilmasi mallarin
ozlinlin tebistindan asili olaraq dayisir. Konvensiyasinin 35(2)(a) maddasi
saticinin aliciya verdiyi mallarm miikemmsl ve ya tam qlisursuz olmasimi
nazorda tutmur® Qeyd edilon gayda Almaniyanin Koburq ©Oyalast
Msahkamsesinin qorarinda da oks olunmusdur tapmisdir. Bela ki,
mohkamanin tofsirine asasen, algi-satqr miiqavilesi ¢oargivasinda saticinin
aliciya tehvil verdiyi, imumi olaraq yetismaye uygun olan bitkilarin alicinin
yerlogsdiyi yerin iqlimine wuygun olmayilb moahv olmasi Vyana
Konvensiyasinin 35(2)(a) maddasinin telsblerine zidd deyil ve natice olaraq
alg1-satq1 miiqavilasinin pozulmasina sabab ola bilmaz.!?

AR MM-in 581.2-ci maddasinin birinci ctimlasinds geyd edilen hal Vyana
Konvensiyasinin 35(2)(a) maddasi ile eynilik teskil edir. Azarbaycan
Respublikas1 mahkamalarinin tacriibasinds 581.2-ci maddanin tatbigine dair

® Djakhongir Saidov, Article 35 of the CISG: Reflecting on the Present and Thinking about the
Future, 58 Vill. L. Rev. 529, 535 (2013).

* CLOUT isi, No.774, Almaniya Federal Mohkomasi (2 mart 2005), burada bax:
http://cisgw3.law.pace.edu/cases/050302g1.html (Son baxis tarixi: 23 Aprel 2019-cu il).

® Schlechtriem, Butler, yuxarida istinad 1, 116, para. 137a.

® Niderland Arbitraj institutu (15 oktyabr 2002), burada bax:
http://cisgw3.law.pace.edu/cases/021015n1.html#599 (Son baxis tarixi: 22 Aprel 2019-cu il).

" Yeno orada.

® Yeno orada.

° Schlechtriem, Butler, yuxarida istinad 1, 116, para. 137a, Niderland Arbitraj Institutu (15 Oct 2002)
CISG-online 780 paras 71, 108. Netherlands.

19 Netherlands Arbitration Institute (15 Oct 2002) CISG-online 780 paras 114. Netherlands.

1 CISG Digest 2016, 141, para. 8.

12 Yeno orada, burada bax: (http://cisgw3.law.pace.edu/cases/061212g1.html) (Son baxis tarixi: 26
Aprel 2019-cu il)
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bir ne¢e miixtalif yanagsmaya rast gelmek olar. Buna niimunas kimi Ali
Msahkamenin 19 mart 2014-cti il tarixli gerarmi gostormok olar.’® Bels ki,
hamin isde malin keyfiyysti hagqinda miiddealar alg1-satqi miiqavilasinda
tam miioyyan edilmomis, hamginin hamin miiqavile ¢argivasinde toqdim
olunan ve miiqavilanin predmetini togkil edan nagliyyat vasitesinin teyinati
tizra istifadesine uygun olmayan halda verilmosi fakt1 tosbit edilmisdir.*
Lakin Ali Mahkema Soki Apelyasiya Mahkomasinin qorarmi qiivvade
saxlamis vo naqliyyat vasitesinin toyinati iizre istifadesine mohdudiyyat
yaradan qiisurlarin olmasina baxmayaraq, bu hali AR MM-in 581.2-ci
maddosi ile ziddiyyat teskil etmadiyini miisyyen etmisdir.'

Ali Mahkamsa 15 noyabr 2018-ci il tarixli gerarinda ise, yuxarida geyd
olunan mahkemsa isinds forqli yanasma sargilayir.!* Homin qararda avvalki
tocriiba daha da tekmillasdirilir. Lizing miinasibatlori ¢arcivesinda olan alg:-
satqr miiqavilesins analogiya tizre mallarin keyfiyyatini tonzimlayen 581-ci
maddanin miiddealarini totbiq edir. Qeyd olunan mahkems isi ¢orgivesinda
lizinq veranin lizinq alana tshvil verdiyi kombaynin miiharriki oncaden
traktor miihorriki ilo ovez edilmisdir, lakin mahkema bu iki naqliyyat
vasitesinin miiharrikin eyni funksiya ve gostericilora sahib olmasi, natice
olaraq ise fealiyyatinda heg bir forq yaratmamasina baxmayaraq, miiharrikin
ovaz edilmasini 581.2-ci maddenin taleblerinin pozulmasi gisminds gat
etmisdir.

AR MM-in 581.2-ci maddasinin Vyana Konvensiyasinin 35(2)(a) maddasi
il eyni olmasina baxmayaraq, Azarbaycan Respublikas1 mahkemsalarinin
tocriibasi ilo diger xarici Olkalorin tacriibesi arasinda maddenin totbiq
edilmasi ils bagh miiayyen ferqlar miisahids olunur.

III. Xiisusi Maqsadlarin Miisyyan Edilmasi va
Bildirilmasi Qaydasi

Algi1-satqr miiqavilesi baglanan zaman mallarin alicr terafinden hansi
moagsadlar ticlin istifade edilacoyi birbasa vo ya dolay1 yol ile saticiya
moalumdursa ve alic1 saticinin bacarigindan ve qgerar vermasinden amindirse
vo ya omin olmasi aglabatandirsa, bu zaman Vyana Konvensiyasinin
35(2)(a) maddasinin tatbiqi istisna edilir.”” Bu magamda Vyana Konvensiyasi
ilo AR MM arasinda miiayyan farqliliklor miisahide olunur. AR MM-in
581.2-ci maddesinin ikinci climlesine osasen, alici avvealcaden saticiya
konkret istifade maqsadleri haqqinda moelumat verdiyi halda satici aliciya
homin konkret magsed {iglin uygun olan asya vermok ohdaliyi dasiyir.
Vyana Konvensiyasindan forqlonan cehat ondan ibaretdir ki, adigokilon

3 Azorbaycan Respublikast Ali Mohkomosi, Is Ne 2(102)-923/2014.
% Yeno orada.

% Yens orada.

1° Azorbaycan Respublikast Ali Mohkomasi, is Ne 2(102)-6746/18.
7 Saidov, yuxarida istinad 3, 531.
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sonadde bu qaydanin daxilinde saticinin xeyrine olan istisna miiayyen
edilmigdir. Istisna ondan ibaratdir ki, satic1 terafinden aliciya verilmis mal
konkret moagsadlere uygun olmamasina baxmayaraq, algi-satq
miiqavilesinin keyfiyyoti haqqinda miiddsalar1 o zaman pozulmus hesab
edilmir ki, alic1 terafindon saticinin bilik ve garar verma qabiliyystinden
omin olunmamisdir vo ya omin olunmasi aglabatan olmazdi.’® Vyana
Konvensiyasinin 35(2)(b) maddasinds nazards tutulan “xiisusi maqgsadlar”
dedikds mallara miinasibatde irsli siiriilon macburi dovlet tonzimlomalori
(standartlar) ve ya hamin mallarin adstan istifade maqsadlarinden miisyyean
doracads forqlonan moagqsadlor nazarde tutulur.” Alicinin mallar istifads
edoacoyi xiisusi mogsadlors niimuns qgisminde daha Once geyd edilon
Almaniya Koburq Oyalet Mahkemasinin tacriibasinds oldugu kimi xiisusi
iglimdas yetisdirilmak {iciin alinan bitkilari gostermak olar.

Vyana Konvensiyasinin qgeyd olunan maddasinin aragdirilmas:
naticosinda bir neco diqget edilmoali magam ortaya ¢ixir. ilk olarag, bu
“xtisusi moaqgsadin” saticiya hansi formada catdirilmasi masalasi nazars
carpir. Daha sonra macburi dovlst standartlarini da 6ziinds shate edan bu
miiddeanin tatbiq edilecayi halda saticinin yoxsa alicinin  6lkesinin
standartlarmin olmasi masalesi ve “Umumiyyatls, standartlarin miiayyen
edilmasinde hansi qaydalar istifade edilmalidir?” suali ortaya ¢ixir. Son
olaraq iss, obyektiv uygunlugun bu halinda saticinin mosuliyystini
mohdudlagdiran hallar ve onlarin milli ve beynoalxalq tecriibads tafsir
edilmasi qaydasi daqiqlesdirilmalidir. Qeyd edilon masslslere sira ilo daha
atrafli nazar yetirilacoak.

Xiisusi magsadin daqiq bildirilmasinin formasi miisyyen edilmemisdir,
lakin asas yanasma ondan ibaratdir ki, xiisusi magsad, genis tofsir olunaraq,
ham miiqavils cargivesinds yazili olaraq tesbit edils bilar, hem ds saticiya
sifahi olaraq® alg1-satq1 miiqavilaesinin baglandig: an bildirile bilar.?!

Qeyd edilon maddenin on ¢ox miizakirs edilon hissesi bu gaydanin
macburi dovlet standartlar1 ve ya tenzimlemsalsrinin oldugu halda nece
totbiq edilmasidir. Standartlar deyarken burada, asasen, alicinin 6lkesinda
olan macburi dovlst standartlar1 nezerds tutulur. Tersflor miiqavile azadlig:
¢orgivesinda hansi standartin tetbiq edilacayini razilasdirmaq salahiyystine
malikdirlar.?? Standartlarin ve ya tenzimlomsalarin tatbiq edilmasi zamani,
bir qayda olaraq, saticidan alicinin 6lkasinda olan standartlar1 bilmasi telab

18 Schlechtriem, Butler, yuxarida istinad 1, 119, para. 140.

¥ Yeno orada, 117, para. 138, Schlechtriem, Schwenzer, Commentary on the UN Convention on the
International Sale of Goods (CISG), mad. 35, para.18.

2 yeno orada, mad. 35, para. 20, 21.

2L Villy De Luca, The Conformity of the Goods to the Contract in International Sales, 27 Pace Int'l L.
Rev. 163, 214 (2015).

22 Schlechtriem, Butler, yuxarida istinad 1, 117, para. 139.
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olunmur.? Bu ssbsbden mallarin beynslxalq algi-satqis1 zamani mallarin
alicinin 6lkasine idxal olunacagl zaman alic1 tarafinden saticiya standartlar
barade malumat verildiyi hal istisna olmagqla, ilk olaraq saticinin 6lkesinde
olan standartlara uygunlugu talab olunacaq.?

Vyana Konvensiyas: ¢argivesinde dovlet standartlarmin algi-satqi
miinasibatlerine totbiq edilmasi ilo bagli timumi gebul olunmus yanasma
movcud deyil. Buna baxmayaraq, asasen, “Mussels” moahkoamsa isinda tasbit
edilmis qaydadan istifade olunur (New Zealand Mussels case).”> Qeyd
olunan mohkema isinde Isvecrali saticinin Almaniyali aliciya satdig:
midyalar Almaniya sehiyye orqanlarmin kadmium maddaesinin saviyyasi
haqqinda tenzimlomslarine uygun olmamisdir. Mahkemsa isinde Almaniya
Ali Federal Mahkemeasi saticinin masuliyyatinin olmamasini geyd etmis vo
dovlet standartlarina riayet edilmeamasine gors masuliyyastin olmasi {igiin iig
asasin movcud olmasini geyd etmisdir:

1. Tonzimlomsalar saticinin 6lkesinda olan tenzimlomsalar ilo eynilik
tagkil etmolidir;

2. Alict macburi tenzimlomolari saticinin  diqqetine  xiisusile
catdirmalidir;

3. Saticinin  homin tenzimlomalari bilmak ti¢lin xiisusi asaslari
movceud olmalidir. Masalen, alicinin 6lkasinda saticinin filiali moévcuddur,
alic1 ils satic1 arasinda uzunmiiddatli isgiizar miinasibatlar var va s.%

Bos Miilki Macollode dovlet standartlart ilo bagli moessle neco
tonzimlanib? Miilki Macallonin 581.2-ci maddasinin ikinci climlesi saticinin
mosuliyyoeti ilo bagh hal istisna olmagqla, Vyana Konvensiyasmin 35(2)(b)
maddasils eynilik tagkil edir. Matnlar eyni oldugundan tefsir zamani Vyana
Konvensiyasi ¢oargivasindo edilon tofsir Miilki Macoalloys do samil oluna
bilor. Bu halda Miilki Macallonin hemin maddasi de ham alicinin algi-satqr
miiqavilasinin predmeti olan mali xiisusi maqsadlar {iciin istifade etmasini,
ham das dovlst standartlarin1 6ziinds ehtiva edir. Eyni zamanda Macallonin
581.4-cli maddssi das algi-satq1 miiqavilesinin baglanmasi zamani sahibkarliq
foaliyyoti ilo moasgul olan saticitnin {izerine mallarmm mdvcud macburi
toloblore ve dovlst standartlarina cavab vermasinin temin edilmasi
ohdaliyini qoyur. Bu isa, Miilki Macallonin iki maddasi arasinda miisyyen
tokrarlanma ve mahdudlagma yaranur.

Burada Vyana Konvensiyasi ilo Miilki Macallonin totbiq dairasinden s6z
agmaq zoruridir. Belo ki, Vyana Konvensiyasinin 2-ci maddasine osasen,

23 Avstriya Ali Mohkomosi, (25 yanvar 2006), burada bax:
http://cisgw3.law.pace.edu/cases/060125a3.html (Son baxis tarixi: 01 May 2019-cu il)

# UNCITRAL Digest of Case Law on the United Nations Convention on Contracts for the
International Sale of Goods, 143 (2016).

> Almaniya Ali Federal Mohkoemosi, (8 mart 1995), burada bax:
http://cisgw3.law.pace.edu/cases/950308g3.html (Son baxis tarixi: 01 May 2019-cu il)

% Saidov, yuxarida istinad 3, 543, Non Kham Mai, Non-conformity of Goods and Limitation Clause
under CISG, UCC and UK law, 230.
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Vyana Konvensiyasinin tesir dairasins, bir qayda olaraq, sahibkarlq
faaliyyeti ilo masgul olan subyektlor aiddir, yoni saticinin bildiyi va bilmali
oldugu hallar istisna olmagqla, alictnin mallar1 sexsi istehlak maqsadleri ila
alde etmoak tiglin bagladig algi-satqr miiqavilaleri buraya aid deyildir.?”
Miilki Macalls iss, alg1-satqr miiqavilalorine miinasibatdes saxsi istifade va ya
sahibkarliq fealiyyati ilo masgul olan sexslar arasinda heg bir forq qoymadan
Azarbaycan Respublikasinin arazisinds fealiyyet gostoran biitiin hiiquqi ve
fiziki soxslore samil edilir.?® Bu hal macburi dovlet tenzimlemsalari,
standartlarm tatbiq edilmasi zaman1 miisyyan fargliliys sabab olur.

Senadlerin  tesir  dairslerine nezer yetirildiyi zaman Vyana
Konvensiyasinin hamin bandinin dovlet standartlarinin pesokar algi-satq:
foaliyyati ilo masgul olan soxslere samil edilocok formada tafsir edilmasi
basa distiliir. Lakin Miilki Macallonin Vyana Konvensiyasindan hamin
bandi 6z tasir dairsasini nazare alaraq ferqlandirms aparmadan geyd etmasi
vo bundan oslave 581.4-cli maddads yenidon ve daha meahdud formada
tokrarlamasi bir nege sualin yaranmasma sabab olur.

Birinci magam “macburi taleblor” ifadasi ilo baghdir. Belo ki, agor
beynslxalq algi-satq1 miiqavilesinin baglanmasi1 zamani terafler totbiq edilon
normativ akt kimi Vyana Konvensiyasmi istisna edersk Miilki Macelleni
totbiq edilon normativ akt kimi miioyyen ederss, malin cavab vermoali
oldugu macburi talablarin hansi 6lkenin macburi taleblari olmas: suali aciq
galir. Maddays yanasmani miioyyen etmok moagqgsadilo Ali Mahkemanin
581.4-cli maddanin istifadesini shats eden gerarina nazar yetirmak olar. Ali
Mbahkamaenin tacriibasinde macburi taleblarin tatbiq edilmasi ilo naqliyyat
vasiteloerinin alg1-satqis1 miiqavilesi ile bagli miibahisalarin hall edilmasinda
qarsilasmaq olar.?? Bu isde 581.4-cii maddade nazerds tutulan macburi
toleblari Ali Mahkema kohna naqliyyat vasitesinin satis1 ile meaggul olan
satictya miinasiboatda tatbiq edir. Bels ki, alicitnin iddiasina gore satici ona
asag1 keyfiyystli noeqliyyat vasitesi satmusdir. Nagqliyyat vasitesinin
nasazliglarini ehtiva eden zarar aktina ssasen, Ali Mahkemsa sahibkarliq
foaliyyetini hoyata kegiron soxsloro miinasibatde miisyyan edilon macburi
teleblarin pozulmasini gat etmisgdir.

Miilki Macallonin 581.4-cii maddasinin yaratdig: diger bir maraqli magam
onun 581.2-ci madda ilo miinasibatidir. 581.2-ci maddads nezeards tutulan
xiisusi maqgsadler dovlet standartlar1 ve tenzimlomsolerini 6ziinds ehtiva
etdiyinden 581.4-cti maddaenin birinci climlasine heg bir ehtiyac qalmur.
Clinki, 581.4-cti madde macbur teloblara riayeat edilmesi qaydasimi yalniz
sahibkarliq fealiyyati ilo maggul olan saxslare samil edir, 581.2-ci madda iss,
bu qaydani mahdudlagdirma totbiq etmoadan biitiin soxslora tatbiq edir.

T CISG, mad. 2(a).
%% AR MM, madds 9.1.
9 Azorbaycan Respublikasi Ali Mohkomo, Is Ne 2(102)- 874/11 (01 aprel 2011).
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Maraqlisi odur ki, Ali Mahkema 0z tacriibesinds her iki bandi macmu
halinda tetbiq edir. Qoerarlarda maddslarin nece ve niye tetbiq edilmasi
gostarilmadiyinden mehkemanin yanasmasimi bagsa diismek miiayyen
doracada ¢otinlik yaradir. Bu sebabden liizumsuz tekrarlanmanin aradan
qaldirilmas: maqsadile mahkemsolor miivafiq maddalerin totbiq edilmasi
sahasindo iimumi tocriiboni formalasdira biler, yaxud 581-ci maddades
dayisiklik edilarak dordiincii bandin birinci ciimlesi lagv edils bilar.

Vyana Konvensiyasinda oldugu kimi, Miilki Macoallade do terafler
arasinda standartlarin razilasdirilmasi imkami neazerde tutulmusdur.®
Qarsiligh raziliq asasinda movcud standartlardan daha yiiksek standartlar
totbiq oluna biler.

IV. Xiisusi Hallarin Miisyyon Edilmasi Zamamn
Taraflorin Masuliyyati

Vyana Konvensiyasinda nazarde tutulan diger bir vacib magam mallarin
xtisusi magsadler iiclin algi-satqist hayata kegirildiyi zaman masuliyyatin
satictya kegmasi qaydasi ve onun mahdudlagdirildig: hallardar.

Bir gqayda olaraq, satic alic1 torafinden ona mallarin istifads edilacayi bir
vo ya bir nego xiisusi maqgsadi avvaldan bayan etdiyi halda, satict hamin
xiisusi maqgsadlere uygun olan asya vermak ohdaliyi dasiyir. Satic1 xiisusi
moagsadlor {igliin nazerde tutulan osyalarmm algi-satqist zamani 0Oz
moasuliyyastini mshdudlagdirmaq istadiyi halda oOnceden aliciya etiraz
etmolidir.®! 35(2)(b) maddasinin son hissasine asasan, saticinin masuliyyatini
moahdudlagdiran miiddsalarin1 tafsiri qaydasi miieyyan talablere cavab
vermolidir. Belo ki, hemin maddads saticcnin  mosuliyyatinin
moahdudlagdiran iki hal mévcuddur:

1. Alici saticnin  bilik ve gerar verma qabiliyyatinden amin
deyildirss;

2. Alicinin saticinin bilik ve goarar verma gabiliyystindon amin olmas:
aglabatan deyildirsa.

Algi-satqr miiqavilasinin baglanmasi zamani saticinin moasuliyyatinin
yaranmasinin asaslarindan biri saticinin onun bilik ve qabiliyyatine amin
olmasidir. Saticinin biliklerine aminlik yalniz onun hemin mallarin satilmasi
sahosindo miitoxassis vo ya ekspert oldugu halda ola biler. Saticinin
mosuliyyeti, hamginin, alicinin hamin malin keyfiyyoti haqqinda biliyinden
do asilidir. Alict o zaman saticinin hoamin malin satilmasinda olan bilik vo
qabiliyyatine emin ola bilar ki, o, satictdan daha az tacriibays malikdir, satic1
hamin malin istehsalgis1 vo ya digar formada ixtisaslasmis istehsalini hoyata

% Azorbaycan Respublikast Miilki Macollosi, madds 581.4.
3! Schlechtriem, Schwenzer, yuxarida istinad 19, mad. 35, para. 21.
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kegirir,®> yaxud mallarin secgilmasinds alic1 6zii istirak edir.®® Qeyd ediloan
hallar movcud olmadigda alicinin saticitmin bacariq ve qorar verms
qabiliyyetine amin olmasi saticinin obyektiv talsblere uygun olmayan asya
vermasine gora masuliyyati 6ziinda ehtiva eds bilmaz.

Miilki Macallada 581.2-ci bandin birinci hissasi Vyana Konvensiyas: ils
eynilik tagkil etsa do, saticinin masuliyyetini mahdudlasdiran hallar nazarde
tutulmur. Lakin, yuxarida geyd edilon niimunalards goriindiiyii kimi, alict
satictya nisbaton homin mallarin keyfiyyati ilo bagli daha yiiksak tacriibaya
sahib oldugu halda mallarin keyfiyyat taloblorinin pozulmasmi nazards
tutaraq saticinin masuliyyatine istinad eds bilmaz. Bunun naticesindes ise
satic1 alictya nisbeton daha alverissiz vaziyyets diislir. Bu sebabden
toroflorin  algi-satqu  miiqavilesi zamami hiiquq ve O6hdsliklarini
balanslasdirmaq magqsadilo hamin hissenin Miilki Macallonin 581.4-cii
maddasins alava edilmasi magsadauygundur.

Notico

Goriindiyii kimi, getdikco artan milli ve beynoalxalq xarakterli miilki
dovriyye miilki miinasibatlorin an fundamental hissalerinden birini tagkil
edon algi-satqr miinasibetlarini tenzimloayan normalari yeniden nezerde
kecirmayi zaruri edir.

Miilki Macallanin algi-satqr miinasibatlarini tenzimlayan miiddsalarinin
aydin sokilde Vyana Konvensiyasinin asasinda tortib edilmasine
baxmayaraq, homin aktin tasir dairesi, tertib edilmesi maqgsadi va diger
vacib moaqamlar nezero alinmamisdir. Belo ki, keyfiyyot hagqinda
miiddesalarin boyiik hissasinin Vyana Konvensiyasindan gotiirtilmasine
baxmayaraq, keyfiyyot anlayismin torkib hissesi oldugu uygunluq
kateqoriyast milli qanunvericiliye tam daxil edilmamis, bir ne¢e anlayisin
tam monasi noazero alinmamis, natico olaraq, tokrarciliq ve ziddiyyatli
moaqgamlar ortaya ¢ixmusdir. Bu ise, 6z nodvbesinds milli qanunvericiliyin
yanasmasinin tam aydin olmamasina sabab olur.

Digor bir vacib magam olan taraflorin masuliyyatinin miisyyan edilmasi
hissasinde Miilki Macslls birterafli alicinin lehine yanasma gabul edarak
saticinin cavabdeh oldugu qiisurlarin dairasini xeyli genislondirir.

Mbgalonin  ayri-ayrt  hisselorinde  geyd  olunan = magamlar:
imumilesdirsek, asagidak: dayisikliklarin edilmasi magsadeuygundur:

1. Mallarin keyfiyyati hagqinda miiddealarin tarkibi elementloari
nazarden kegirilorak subyektiv ve obyektiv uygunluq kateqoriyalarinin
miiayyon edilmasini tosbit edon normalar yeniden tortib edilmalidir.

%2 Yeno orada, mad. 35, para. 23; Schlechtriem Uniform Sale Law, 68, burada bax:
https://www.cisg.law.pace.edu/cisg/biblio/schlechtriem.html#a48 (Son baxis tarixi: 09 May 2019-cu
il); Schlechtriem, Butler, yuxarida istinad 1, para. 140.

¥ Schlechtriem, Schwenzer, yuxarida istinad 19, mad. 35, para. 23.
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2. Algi-satq1 miiqavilasinds terafler arasinda olan barabarliyin barpa
edilmasi magsadile teraflorin masuliyystini tonzimloysn normalar yeniden
noazoardon kegirilmoalidir.
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Nurana Mammoadova”

“SOSIAL MUAVINOTLOR HAQQINDA”
AZORBAYCAN RESPUBLIKASININ QANUNUNUN 9.1-
Cci MADDOSI HUQUQI MUOYYONLIK PRiINSiPi
KONTEKSTINDO

Abstract

Law of Azerbaijan Republic “on Social Allowances” is one of the most applied laws, as
it defines social security rights of a large group of population from different categories.
Article 9 of the law describes determination of time of appointment of social allowances.
However, as the time period fixed in the 15t part of this article is not clearly expressed, it
confuses the individuals who read and apply it. In the article, the issues regarding
compliance level of the item to the principle of legal certainty, incorrectly formed court
practice about the time applied to veterans, the time period indicated in current edition of
the part of the article are analyzed, and at the end the suggestions are given in order to
change the situation.

Amnnotasiya

“Sosial miiavinatlor haqqnda” Azarbaycan Respublikasimin Qanunu oshalinin ayri-
ayr1 kateqoriyalardan olan béyiik hissasinin sosial taminat hiiquglarini miiayyanlasdirdiyi
iiciin hazirda tez-tez miiraciat olunan ganunlardan biridir. Qanunun 9-cu maddasi sosial
miiavinatlorin  tayin edilmasi miiddatinin miiayyanlasdirilmasindan bahs edir. Buna
baxmayaraq, hamin maddanin 1-ci bandinda nazarda tutulan zaman kasiyi aydin sakilda
ifada olunmadigina goéra bu bond oxuyan va tatbiq edon saxslarda casqinliq yaradir.
Moagalada homin bandin hiiquqi miiayyanlik prinsipina na doracada cavab vermasi,
veteranlara tatbiq edilon miiddatlo bagli yanls formalasmis mahkama tacriibasi, bandin
hazirki redaksiyasinda hanst vaxt araligumn nazarda tutuldugu masalalori tohlil edilmis,
sonda isa vaziyyati dayismak iiciin tokliflor verilmisdir.

Miindaricat
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L. 9.1-ci madda va geyri-miiayyonliK ........cccccccviiiiiiiniiniiiiiiiis 84
II. Mahkama tacriibasi: Veteranlarla bagli voziyyot........cccoviiiiiiiiiinnne, 85
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* Baki Dévlet Universiteti, Hiiqug fakiiltesi, 4-cii kurs; DSMF Mohkama Miibahisaleri ilo Is {izro
Moarkazi Filialin aparici hiiqugsiinasi.
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Giris
osial teminat hiiququ Ozliiylinds pensiyalari, miixtelif nov sosial
Smﬁavinatlari, invanli dovlst sosial yardimmi ve diger sosial
Odaniglarle bagh miinasibatlari shate eden genis hiiquq sahslarinden
biridir.! Genis insan kiitlesinin? hiiquglarim1 miisyyenlaesdiron hiiquq
sahasine aid qanunvericilik aktlar1 onlarin matninin birmenali sekilde aydmn
vo basadiisiilon olmasini taleb edir. Miisahidalar gosterir ki, tez-tez miiracist
olunan bu hiiquq sahssini tenzimlasyen miisyyen ganun normasmin ¢atin
anlagilan hissasinin olmas1 hiiququ qorunan saxsler, onu tatbiq edenler va
bu hiiququn miidafiasini tomin eden mahkemsalar ds daxil olmagqla, bir ¢ox
soxsde casqinliq yaradir.

Sosial tominat hiiququ ilo bagh o da nazere alinmalidir ki, bu hiiquq
sahasi ahalinin sosial baximdan hassas kateqoriyasmin, yani yash insanlarin,
alillorin, veteranlarin, aile basgisim1 itirmis gsoxslorin ve digarlarinin
hiiquqlarm1  tenzimlayir.> Belo xiisusiyyet sosial teminat hiiququnu
tonzimlayan ganunlarinin metnine xtisusi diqgat yetirilmoali oldugunu bir
daha sortlondirir.

Azarbaycan Respublikasinda vatendaslara sosial miiavinatlerin tayin
olunmasi va verilmosinin hiiquqi esaslar1 “Sosial miiavinatlor haqqinda”
Azarbaycan Respublikasinin Qanunu (“Qanun”) ile miisyyenlasdirilir.* Bu
Qanunun miibahisays sebab olan hissasi sosial miiavinatlerin toyin edilmasi
miiddatini tenzimlayan 9.1-ci maddasidir. Bandde miisyyan vaxt1 bildiren
bir neco ifadenin eyni climlo daxilinde istifade olunmasi oxucularda
casqmnliq yaranmasina sabeb olan asas meaqamdir. Bu periodlarin aydin
sokilde ifade olunmamasinin neaticasidir ki, hazirda inzibati mahkomaoalordo
Azarbaycan Respublikast ©Omak ve ©halinin Sosial Miidafiesi Nazirliyi
yaninda Dovlat Sosial Miidafie Fonduna (“inzibati orqan”) qarsi verilmis
iddialarm boytik bir hissesinin asasin1 bu madds tegkil edir.> Onu da qeyd
etmok lazimdir ki, homin islorlo bagli hazirda yanlis mehkoma tacriibasi
formalagsmaqdadir. (“Mahkema tacriibesi: Veteranlarla bagh vaziyyet”
bolmasinds real mahkoms islori asasinda tehlil aparilib)

Qanunvericilikdo  ¢otinliklo  anlasilan bir maddenin  olmasinin
gobuledilmazliyi maesslesine hom “Normativ hiiquqi aktlar haqqmnda”
Azarbaycan Respublikasmin Konstitusiya Qanununda, ham Azarbaycan
Respublikas1 Konstitusiya Mahkemasi Plenumunun miixtslif gerarlarinda,
hom do Avropa Insan Hiiquglari Mahkemosinin bir sira qorarlarinda

! Bax: http://sosial.gov.az/sosial-tminat-qanunvericlik (Son baxis tarixi 12 Fevral 2020).

? Bax: https://www.stat.gov.az/source/healthcare/ (Son baxis tarixi 12 Fevral, 2020).

% «Omok pensiyalar1 hagqinda” Azarbaycan Respublikasinin Qanunu, mad. 4; “Sosial miiavinotlor
haqqinda” Azarbaycan Respublikasinin Qanunu, mad. 4; “Veteranlar hagqinda” Azarbaycan
Respublikasinin Qanunu, Preambula.

* «Sosial miiavinetlor haqqinda” Qanun, Preambula.

® Ali Mahkomada baxilmis 314 isdon 102-si veteranlarla olagslidir; DSMF statistika.

83


http://sosial.gov.az/sosial-tminat-qanunvericlik
https://www.stat.gov.az/source/healthcare/

Fevral | 2020 Sosial Tominat Hiiququ

toxunulmugdur.® Normativ hiiquqi aktin maddassinin metninin sads ve asan
anlasilan olmasi onun miixtalif dovlat orqanlari terafinden eyni ciir anlasilib
totbiq edilmasine yardim edir. Hazirda iss inzibati orqan ve Azarbaycan
Respublikasinin inzibati mahkamalarinin veteranlara avvalki 3 ilin miiavinat
moablaginin ddenilmasi ila bagli movqelori tamamils forqlenir. Bunun asas
sobobi Qanunun 9.1-ci maddosinin miixtalif clir tofsir edilmasidir.

I. 9.1-ci Madda va Qeyri-miiayyoanlik

Hiiququn aliliyi sistemina daxil olan prinsiplar arasinda xtiisusi yeri olan
hiiqugqi miiayyanlik prinsipi qanunla miiayyanlasdirilon dayarlerin hiiquqi
cohatdan etibarliligmin asasidir.” Buna gors do, soézligedan prinsip ganunun
dilinin aydin olmasmi ve onun hansi hiiquqi naticalara sebab olacagmnmn
avvalcaden bilinen olmasini taleb edir.? Umumiyyatls, hiiquqi miiayyenlik
prinsipi vatendaslarin hiiquqlar1 ve vezifeleri ilo slagsli uzun miiddatli
planlar qurmasinda ve hiiquqi gozlentiloar miisyyanlasdirmasinda
ohamiyyatli rol oynayir.” Belslikle da, har hans:i bir qganunvericilik aktiin
normasinda olan geyri-miiayyanlik hom bu prinsipin pozulmasina, hom do
natics olaraq onu oxuyanlarda casqnliq yaranmasmna gatirib ¢ixarir.

“Sosial miiavinatler haqqinda” Qanunun 9.1-ci maddassinds yazilir:

On coxu miiraciot edilmazdon ovvalki ii¢ il iigiin Odonilmakla, aylg
miiavinatlar (igsizlik miiavinati va vafat etmis Azarbaycan Respublikasinin
ke¢mis Prezidentinin arvadina (arina) va ya 6hdasinda olan usagina ddonilon
miiavinat istisna olmagla), miiraciat edilma vaxtindan asili olmayaraq bu
Qanunun giivoaya mindiyi giindon sonra onu almagq hiiququ yaranan giindan
asagidak: miiddatlara tayin edilir:10

Maddada anlasilmazliq yaradan osas masalo “on ¢oxu miiraciat
edilmazdan avvalki ti¢ il”, “miiraciat edilms vaxtindan asili olmayaraq”, “bu
Qanunun qiivvays mindiyi giinden sonra” ve “onu almaq hiiququ yaranan
giindan” ifadaleri arasindaki ziddiyyetdir. Bels ki, bu ifadslarin dordiinds
do miiayyon zaman kasiklori gostorilib vo onlarin hoar biri eyni ctimle
daxilinde istifade olunub. Mbasaleni ¢otinlosdiron diger vacib magam
ciimlods zaman bildiren son 3 ifade arasmnda durgu isarslerinden vea
komokgi nitq hissalari olan baglayicilardan istifade olunmamasidir ki, bu da

® Landvreugd Niderlanda qars1, Avropa Insan Hiiquqlart Mahkemosi, par. 54; Lupeni Greek Catholic
Parish vo bagqalart Ruminiyaya qars1, Avropa insan Hiiquglar1 Mohkomosi, par. 116 (a); Nejdet
Sahin, Perihan Sahin vo Tirkiyoys qgarsi, Avropa Insan Hiiquqlart Mohkomasi, par. 57.

" Marzena Kordela, The Principle of Legal Certainty as a Fundamental Element of the Formal
Concept of the Rule of Law, 110 La Revue Du Notariat 587, 596 (2008).

® patricia Popelier, Five Paradoxes on Legal Certainty and the Lawmaker, 2 Legisprudence 47, 53
(2008).

° European Commission for Democracy through Law (Venice Commission), Opinion on Legal
Certainty and the Independence of the Judiciary in Bosnia and Herzegovina, 91st Plenary Session
(2012).

19 Yuxarida istinad 4, mad. 9.1.
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maddani oxuyan gaxs liglin onun daqiq olaraq hansi zaman kasiyini nazards
tutdugunu anlamaqda ¢atinlik yaradar.

“On ¢oxu miiraciet edilmeazden avvelki ii¢ il” mesalasine toxunagq.
Hazirda Dovlet Sosial Miidafis Fondunun inzibati mehkemsalards cavabdeh
kimi igtirak etdiyi islerin bir hissesini bu nov miibahisalar togkil edir
(“Mahkema tocriibasi: Veteranlarla bagh veziyyet” bolmasinde real
mohkamso islori asasinda tehlil aparilib).!! Burada asas mosale vatondasin
hiiququ yaranmadigr g ilin de Odenisini dovlstden teleb etmoays
hiiququnun olub-olmamasidir. Mantiqi olaraq, hiiququnun yaranmadig:
tarix tgiin vetendasa pul odenilmemalidir, lakin maddenin bu bandinin
hazirki matni qarisiq formada yazildig: ti¢iin qanunun inzibati orqana hansi
miiddat ticlin pul 6demak vazifesi qoydugunu daqiq aydinlagdirmaq olmur.

Novbeti problem vatondasa sosial miiavinstin na zaman tayin edilmasi ilo
baghdir. Bels ki, banddas ilkin olaraq “bu Qanunun qiivveys mindiyi giinden
sonra” vo “onu almaq hiiququ yaranan giinden” ifadsalari, daha sonra
“miiraciet edilme vaxtindan asili olmayaraq” ifadesi qarisiqliq yaradir. Daha
aydin sokilde desak: 1) Bandda avvalce bu qanun qiivveys mindikdan sonra,
ardinca iss onu almaq hiiququ yaranan giinden yazilib. Bu ifadslari birlikda
iki ciir bagsa diigmsk miumkiindiir: a) bu band yalmiz Qanun qilivvaye
mindikden sonra hiiququ yaranan vetendaslara samil edilir; b) sosial
miiavinat hiiququ yaranmig vetandaglara qanun qlivvaye mindikdan sonra
miiavinat tayin edilmalidir. Ikinci variantin daha dolgun seslendiyini nazare
alaraq onu qebul etsok, novbati bir problem yaranir: 2) “Qanun qiivveya
mindiyi glinden” ifadasindon avvalki ifade do “miiracist edilma vaxtindan
asili olmayaraq”dir. ©gar masaloye hiiquq tohsilli biri kimi baxsaq, basa
diismak olar ki, ganunverici burada vatondasa qanun qiivveye mindikden
sonra istonilon vaxt miiraciet etmak hiiququnu verir. Lakin bu ifadalarin
siravi vatandaslar {i¢lin na godar aydin olmasi miizakirs moévzusudur. Bela
ki, vatandaslarin maddanin bu hissasini “Qanun qiivveys minmazdan avvel
miiracist etmis olsam bels, qanun qiivveys mindikden sonra sosial miiavinat
almaq hiiququm yaranib” kimi basa diismasi tamamils gozlonilon haldir.

II. Mahkama Tacriibasi: Veteranlarla bagli Voaziyyat
Ogor inzibati mehkomoalorin baxdigl isloro nezer salsaq, gorarik ki,
hazirda 9.1-ci maddaye mehkemeslar terafinden an ¢ox miiracist olundugu
hallardan biri veteranlar vo inzibati orqan arasinda yaranan
miibahisalordir.’> Adoaton, bu miibahisalorin asasint “on ¢oxu miiraciat
edilmazdan avvolki ii¢ il” moselesi taskil edir. Belo ki, veteran vesigasini
alan saxs inzibati orqandan ona vesige almazdan ovvealki ¢ ilin de
ddenisinin edilmesini teleb edir. Inzibati orqan ise 6z ndvbasinde veterana

1 yuxarida istinad 5.
12 yens orada.
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avvalki ti¢ il ticlin bels bir hiiququnun olmadigmi asas gatirarak imtina verir
vo veteran mahkamaye miiraciat edir.

Veteranlarla bagli miibahiseya sebab olan m&évzu hazirki ganunvericiliyin
tolobi ilo moahkomo tocriibasinin tiist-listo diismemoasidir. Bunun da osas
sobabi 9.1-ci maddenin mazmununun kifayst gader anlasilan olmamasi ve
oxucuda casqinliq yaratmasidir. Veteranlara xiisusi diqqet gosterilmali
oldugu aydin mesals olsa da, hazirda veteranlarin hiiquqglar1 yaranmazdan
avvelki ¢ ilin pulunu talsb etmoak hiiquqlar1 yoxdur. Sadace meahkema
tacriibasi artiq bu ciir formalasdigi ti¢lin onlara bu miiavinat 6denilir. Bunun
tigiin do Qanunun 9.1. maddssinde aydinlagdirma aparilmalidir.

“Veteranlar hagqinda” Qanuna asasan, sexs veteran vasigasini aldigdan
sonra onun rasmi veteran statusu yaranir.’® Bels ki, homin Qanuna asasen,
veteranlar tiglin noazarde tutulmus glizestlor veteran vasigesi toqdim
edildikde hayata kegirilir. Homginin qeyd etmak lazimdir ki, goxslere
“Miiharibe veteran1” adinin verilmasi Azarbaycan Respublikasi Nazirlor
Kabinetinin 22 sentyabr 1995-ci il tarixli 216 sayl Qarari ils tasdiq olunmus
“Miihariba veterani, silahli qgiivvelar veteran: veo amok veterani adlarinin
verilmasi qaydasi ve sertleri haqqinda” 9sasnams ilo tonzimlonir. Homin
Osasnamanin telebine gors, veteranlar tiglin nazerds tutulmus giizestlor
vatondasa miivafiq icra orqani tersfinden veteran vasigesi toqdim edildiyi
tarixden hayata kegirilir.'* Belaliklo ds, “Sosial miiavinstlor haqqmnda”
Qanunun 9.1-ci maddasinae uygun olaraq, bu vasige alindig1 andan etibaran
veteranlarmm miiavinet almaq hiiququ yaranir. Lakin he¢ bir ganunda
veteranlara hiiquq yaranmadig1 halda avvalki ¢ ilin 6danisinin edilmasi
nazards tutulmur. Maddaenin telsbina gore, bu 6danis veteranlara vasigenin
3 il avval alindig1 (yoani hiiququnun 3 il avval yarandigi), lakin teqatid almaq
tiglin sonradan miiraciat edildiyi halda edilmslidir. Bu ise o demakdir ki,
2020-ci ilda veteran vasigasini almis saxsin (onun rasmi veteran statusu bu
zaman yaranir) inzibati orqandan 2017-2020-ci illar {iglin 6denis talob etmak
hiiququ yoxdur. Lakin hamin goxs veteran statusunu 2017-ci ilde almus,
2020-ci ilda ise ona miiavinat toyin edilmasi ilo bagh miiraciat etmis olsa idi,
bu zaman onun hiiququ 2017-ci ilden, yeni vasigeni aldifi tarixden
yarandig1 tig¢lin o, 2017-2020-ci illor arasindak: 3 illik miiavinati tolob eda
bilordi.

Moahkomo tocriibesine nazer yetirsok, demok olar, biitiin islords
mohkameslarin inzibati orqana veteranlarin hiiququ yarandig giindan tig il
avvelin pulunu onlara 6demoak vezifasini qgoydugunu miisahids etmis olariq.
Daha daqiq sokilda real mahkeama islari esasinda izah edok:

13 «Veteranlar hagqinda” AR Qanunu, mad. 7.

“ Azorbaycan Respublikasi Nazirlor Kabinetinin 22 sentyabr 1995-ci il tarixli 216 sayli Qorari ilo
tosdiq olunmus “Miiharibs veterani, silahli qlivvalor veterani vo amok veterani adlarinin verilmasi
qaydast va sortlori hagqinda” ©sasnama, mad.4.
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27.08.2019 tarixinde Baki Apellyasiya Moahkomosi (is Ne 2-1(103)-
2040/2019) iddiac1 Veteranin DSMF Xatai rayon sObasindan (S6ba) avvaelki 3
ilin birdafalik 6denilmasi talabi ilo bagl ise baxmisdir. Ovvalcaden geyd
olunmalidir ki, hem Apellyasiya Moahkomasi, hom ds iss birinci instansiya
qgisminda baxmis 2 sayli Baki Inzibati-Iqtisadi Mahkemasi iddiaginin talebini
tomin etmisdir.

Isin hallar: — Iddiaciya 14.07.2017-ci il tarixinds Miiharibs Veterani ad1 vo
vasigoasi verilmisdir. Bu da o demoakdir ki, iddia¢inin hemin tarixde rosmi
veteran statusu yaranmisdir. Belolikls, artiq hemin tarixden bu vetandasmn
veteran vasiqesini taqdim etmakls onlar {iclin nezerde tutulmus
glizostlordon vyararlanmaq hiiququ vardir.’® Hemginin isin hallarinda
gostorilir ki, Iddiac1 6z vesigesini aldiqgdan sonra elo hamin ilde S6baye ona
miiavinat toyin olunmasi {i¢lin miiraciat etmisdir ve miivafiq S6be ona bu
miiavineti teyin etmisdir. Iddiag1 S6baye orize yazaraq ona miiavinet tayin
olunmazdan fti¢ il avvalin (yoni 2014-2017-ci illar) de 6danisinin edilmasini
xahis etmis, SOba ise arizanin icrasindan imtina etmisdir.

Qanunun talabi — 9.1-ci maddada gsoxsa sosial miiavinat toyin olunmasi
tigin avvalce onun bu hiiququnun yaranmali oldugu sartlondirilir. Bels ki,
bandin ciimlssinin sonunda “onu almaq hiiququ yaranan giindsn” ifadasi
islodilmisdir. Bu da o demakdir ki, saxse sosial miiavinat onun hiiququnun
yarandig1 giinden sonraki miisyyen miiddast {iciin teyin edilir. Hiiququ
yaranmadig1 miiddat ticilin saxse nainki miiavinat, eloco do pensiya, amak
haqqi'® ve ya basqa 6danislarin edilmasi de mentiqe va hiiquga uygun deyil.
Biitiin bunlardan bels natica ¢ixarmaq miimkiindiir ki, Qanunda “an ¢oxu
miiracisat edilmezdan avvalki ti¢ il” ifadasi yalniz hiiququ yarandig1 zaman
miiraciat etmayib sonradan miiraciat edan saxslora samil olunur.

Hazirda, demak olar ki, biitiin inzibati mehkemslar ve apellyasiya
moahkamealoari sosial miiavinat almaq hiiququ yaranan vatandaslardan yalniz
veteranlara avvalki 3 ilin 6danilmesi ile bagli qerar gabul edirlsr. Basqa bir
niimuna kimi Azarbaycan Respublikasinin Ali Moahkemasinin Inzibati
Kollegiyasmin tacriibasine baxagq:

Cavabdeh Azarbaycan Respublikas1 ©Omak ve Ohalinin Sosial Miidafiasi
Nazirliyi yaninda Dovlet Sosial Miidafis Fondunun Sabirabad rayon
sObasine qarst is tizre 28 yanvar 2020-ci ilde Azarbaycan Respublikasinin Ali
Mohkamasinin Inzibati Kollegiyasi torafinden qorar qebul edilmigdir.
Qorarda deyilir:

Soxsin miihariba veterani statusu alda etmasi va bundan irali galon sosial
miiavinat almaq hiiququnu qazanmas: miihariba veterani vasiqasini aldig
andan yaranir. Odur ki, hamin miiavinatlor onu almaq hiiguqunun yarandig
andan tayin edilmalidir. Lakin Qanun miiavinatin tayin edilmasi anini hall

* Yuxarida istinad 13.
18 Azorbaycan Respublikasinin Omok Macallasi, mad. 9(d).
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etmakla yanagi, ham do miiayyon etmisdir ki, soziigedon miiavinatlor miiraciot

edilmazdan avvalki ii¢ il iiciin da édonilmalidir. Bu isa o anlama golir ki,

miiavinat vasiqonin alindig1 giindan tayin edilsa da, soxsa bu zaman avvalki ii¢

il tigiin miivafiq 6domalar aparilmalidir.’”

Yena eyni suallar yaranir: Qanunda “avvalki ti¢ il” deyildikdse hiiquq
yaranmazdan avvalki ii¢ ili nezerds tutulur? Hiiququ yaranmadig: halda
hoar hansi bir vetondasa 6danis edilmasi rastgslinen hadisedirmi?

III. Azarbaycan Qanunvericiliyinds “Hiiquqi
Miisyyonlik” Prinsipi

[lk olaraq qeyd etmak lazimdir ki, Qanunun giivvays mindiyi 2006-c1 ilde
quvveade olmus “Normativ hiiquqi aktlar haqqinda” Azerbaycan
Respublikasinin Qanunu normativ hiiquqi aktin matninin sads, adabi dilds
verilmasini tolob edirdi.’* Hemginin hazirda qiivveds olan “Normativ
hiiquqi aktlar haqqinda” Azerbaycan Respublikasinin Konstitusiya
Qanununda da normativ hiiquqgi aktmn normalarmin yigcam gsokilde ifade
edilmoali oldugu, eyni zamanda hemin aktin matninds istifade edilon
termin ve anlayislarin aydin olmas: talebi gosterilmisdir.’ Buradan belos
natico ¢ixarmaq miimkiindiir ki, haqqinda tahlil apardigimiz 9.1-ci madda
Normativ Hiiquqi Aktlar haqqmnda hem hazirki, hem ds 2006-c1 ilin
ganunlarinin mazmunun aydinhgi ile bagl telablarine cavab vermir.

Onu da vurgulamaq lazimdir ki, Qanunun 6zii qlivvaye mindikden sonra
Qanunun 9.1-ci maddasine 4 dofs doyisiklik ve olave edilmasina?
baxmayaraq, gqanunun moatni sadslesdirilmamis, oksina ¢otin anlasilan
olaraq qalmisdr.

Hazirda “Normativ hiiquqi aktlar haqqmnda” Konstitusiya Qanununun
digar bir talobi ise ganun layihaloerinin macburi hiiquqi ekspertizadan
kegirilmasi ilo baghdir. Belo ki, Qanuna asasen, normativ hiiquqgi aktin
layihasi va Azarbaycan Respublikasinin Prezidentine imzalanmaq {iglin
toqdim edilon qganun moacburi hiiquqi ekspertizadan kegirilmolidir.??
Qanunun bu telebinin de magsadi normativ hiiquqi aktin matninin
aydmligmin tomin edilmasi ve moatndaki geyri-miiayyenliyin aradan
qaldirilmasidir.

Bunlarla yanasi, Azarbaycan Respublikasmin Konstitusiya Mahkomasi
Plenumu bu giine gadar bir nece gorarmnda hiiquqi miisyyenlik prinsipi
masoalasine toxunmus vo bu barade askar movqe formalasdirmisdir. Bels ki,

1" Azarbaycan Respublikasinin Ali Mohkomosinin inzibati Kollegiyasmin qorart (Is Ne 2-1(102)-
339/2019), 4 (28 yanvar 2020).

18 «“Normativ Hiiquqi Aktlar haqqinda” Azarbaycan Respublikasinin Qanunu, mad. 27.

19 «“Normativ Hiiquqi Aktlar haqqinda” Azarbaycan Respublikasinin Konstitusiya Qanunu, mad. 25.4.
2% Yeno orada, mad. 25.5.

2 «§osial Miiavinetlor haqqinda” Azarbaycan Respublikasinin Qanunu, Qanuna edilmis Doyisiklik vo
Olavelorin Siyahist, 20.

%2 Yuxarida istinad 19, mad. 49.1.
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14 fevral 2019-cu il tarixli Qararinda Plenum Cinayat Macallasinin 333-cii
maddasinds nezarde tutulmus “giin” sOziiniin nece basa diistilmali
oldugunu aydinlagdirarken asagidakilar1 geyd etmisdir:

Hiiquqi miiayyanlik prinsipi hiiququn aliliyinin asas aspektlorindon biri
kimi ¢ixis edir. Har bir qanunun va ya onun har hans: bir miiddaasinin hiiquqi
miiayyanlik prinsipina cavab vermasi oldugca vacibdir. Bunun tomin edilmasi
iiciin hiiquq normalar: birmanali va aydin olmalidir. Bu 0z ndévbasinda har
kasa onun hiiquq va azadliglarini miidafio edacayina, hiiquq tatbiq edanin
harakatlarinin isa proqnozlasdirila bilon olacagina aminlik vermoalidir.?
Hamginin = Azarbaycan Respublikasinin  Konstitusiya Mahkemasi

Plenumunun “«Azarbaycan Respublikasinda harbi xidmata ¢agirisin asaslar1
hagqinda» Azasrbaycan Respublikas1 Qanununun 21-ci maddasinin ve
Azarbaycan Respublikasinin  Cazalarin  Icrasi  Macollesinin  180.3-cii
maddasinin miiddsalarinin serh edilmasine dair” gerarinda da hiiquqi
miiayyenlik prinsipine omal etmayin vacib oldugu aydin sakilde
gostarilmigdir. Bu gerarda da daha svval geyd olunan gerardaki fikirlar
tosdiq edilmis, homg¢inin asagidakilar gostarilmisdir: 4

Hiiquqi miiayyanliya dair talablor hiiququn iistiinliiyii, normativ-hiiquqi
aktlarin hiiquqa va haqq-adalato (barabar manafelora barabar miinasibata)
asaslanmasina dair konstitusiya prinsiplarindon irali galir. Hiiquq normasimin
mazmununun  qeyri-miiayyanliyi  hiiquq  tatbigetmada  maohdudiyyatsiz
miilahizo iigiin imkan yaratmagqla hor bir normativ-hiiquqi aktin asasinda
dayanmalr olan ganunun aliliyi, ganun va mahkoma qarsisinda barabarlik va
adalat prinsiplarinin pozulmasina gatirib ¢ixarr.

Dévlatla har hanst saxsin samarali va adalatli garsiligly miinasibatlari hamin
saxsin 0z hiiquq va wvazifalori, habela dovlat hakimiyyati orqanlarinin
salahiyyatlori haqqnda aydin tasavviiriiniin oldugu halda miimkiindiir.
Yalniz bela vaziyyat nainki daqiq hiiquqi tanzimlomaya va aglabatan sabitliya
nail olunmasi, hom do hiiquqa va dovlats inamin artmasi iiciin zomin
yaradir.

Beloliklo, = Azarbacan  Respublikasinin  Konstitusiya  Mahkomasi
Plenumunun da tesdigladiyi kimi veatendaslar ve dovlst arasinda olan
qarsiligh miinasibatin, vetondaslarin dovlate olan inaminin qorunmasi tigiin
ganunvericilik xtisusi sokilda islonmalidir. Qeyri-miiayyon maddalar dovlat
orqanlar1 vo ayri-ayrt1 mohkemslar terafinden miixtelif gerarlar gebul

8 Azorbaycan Respublikasi adindan Azarbaycan Respublikasi Konstitusiya Mohksmasi Plenumunun
“Azarbaycan Respublikasi Cinayat Mocallasinin 333-cli maddssinds nazards tutulmus “giin”
anlayisina dair” Qorari, 4 (14 fevral 2019).

# Azorbaycan Respublikasi adindan Azorbaycan Respublikasi Konstitusiya Mohkomasi Plenumunun
“«Azorbaycan Respublikasinda harbi Xidmotas ¢agirigin asaslart hagqinda» Azarbaycan Respublikasi
Qanununun 21-ci maddasinin vo Azarbaycan Respublikasinin Cozalarin icrast Macallosinin 180.3-cii
maddasinin middoalarinin sorh edilmasine dair” Qarari, 9 (22 sentyabr 2008).

% Yuxarida istinad, 8.
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edilmesina gatirib ¢ixarir ki, bu da vatendaglarin beraberlik hiiququnu
pozur ve onlarda ayri-ayr1 dovlst orqanlarma qarsi inamsizliq yaradair.

Oxsar movqge Avropa Insan Hiiquglari Meahkemosi tacriibesinde do
formalasdirilmisdir. Mahkoms icraatinda olan bir sira islorde ganunun
keyfiyyoti masalasine toxunaraq onun hansi naticalars ssbab olacagmnin
maraqli saxslere avvalcaden aydin olmasi masslesini®, hiiquqi miisyyanlik
prinsipinin  hiiquqi miibahisalorde stabillik yaratdigimi* ve onun
vatandaglarin mehkamaolara olan inaminin formalasmasinda shamiyyatli rol
oynadigin1 vurgulamisdir.® Eyni zamanda mahkemsa hiiquqi miiayyenlik
prinsipini hiiquqi dovlstin fundamental aspektlorinden biri kimi
giymotlondirmis®, belslikls ds, onun 6namini bir daha nazars ¢atdirmisdir.

IV. Maddanin Mazmunu Hazirda Necos Basa
Diisiilmoalidir?

Qanunun 9-cu maddassi (istisnalarla) ayliq miiavinstlorin 6denilmasi
miiddatini tenzimlayir. Maddads sosial miiavinet hiiququ yaranan
vatandaglara qanun qiivvaye mindikden sonra miavinetin tayin edilmali
oldugundan bahs edilir. Bu ise o demakdir ki, ager vetendasin maddadas
geyd edilan sosial miiavinatlorden har hansi birini almaq hiiququ yaranibsa,
2006-c1 il yanvarin 1-den (qanun qiivveye mindikden) sonra miiracist edilmae
vaxtindan asili olmayaraq, hamin soxsa sosial miiavinat toyin edilmalidir.
Oyani misalla desek, 2008-ci ilde yasa gore sosial miiavinat hiiququ
yaranmis votandas bu tarixden sonra istonilon vaxt miivafiq icra
hakimiyyati orqanma (Dovlst Sosial Miidafis Fondu) ona miiavinat tayin
olunmasi liciin miuraciot eds bilor. Belo miiraciat zamani iso miiavinoati
almaq hiiququ yaranan gexs selahiyyetli orqandan an ¢oxu avvalki tig il
iclin miiavinatin 6danilmasini telob eds bilar. Belalikls, biitiin qeyd
olunanlar1 timumilagdirsak, bels niimune gostormek miimkiindiir: ager
2008-ci ilds hiiququ yaranan vatondas 2015-ci ilds inzibati orgqana miiraciat
edibss, bu halda o miivafiq orqandan 2015-ci ilden sonrak: yasayacagi dovr
ticlin ona sosial miiavinat teyin edilmasini ve 2012-2015-ci illar iiclin ona
odanilmali olan miiavinatin 6denilmasini talab eda bilar.

Notica

Artiq miizakire olundugu kimi, Qanunun 9.1-ci maddasinin matni aydmn
yazilmadigindan onun mezmununu anlamaq asan olmur, hamginin bu
qarisighq inzibati orgqan ve inzibati mahkemsalor torofinden maosaloya
miixtolif clir yanasilmasina ve qanunun normasmin miixtslif ciir tofsir

% L andvreugd Niderlanda qars1, Avropa insan Hiiquglari Mahkomasi , par. 54.

%" Lupeni Greek Catholic Parish vo basqalar1 Ruminiyaya qarsi, Avropa insan Hiiquqlart Mohkomosi,
par. 116 (a).

*® Yuxarida istinad 13.

3 Avropa Insan Hiiquglart Mohkomasi, “Nejdet Sahin vo Perihan Sahin Tiirkiyoys qars1” isi, par. 57.
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olunmasma gatirib ¢ixarir. Tebii ki, yanagmalarin miixtslifliyi de inzibati
orqanmn sanki hiiququ olan vetendaglara pul 6demak niyyatinin olmamasi
tesavviiriinii yaradir.

“Vatoendag-inzibati orqan” miinasibatleri aspektinden har hansi dovlet
organinin mahkamaya verilmasi olduqca normal ve rast galinen hadisadir.
Lakin problemin asas hissasi bu miibahisslards inzibati orqanin qanunun
telobine uygun gokilde harokst etmasine baxmayaraq, okser mahkemsa
miibahisalarini uduzmasidir. Bu sebabden qgeyd olunan massle an tez
zamanda hall edilmali vo ganunun normasina aydinhq gatirilmalidir.

Yazinin sonunda haqqinda tahlil apardigimiz moévzu ils bagl iki toklif
irali stirtiliir:

1) [k toklif qanuna doayisiklik edilmesi ve sbziigedon maddenin
moatninin daha sads, anlasiglt dilde yazilmasidir. Qanuna bels dayisiklik
edilmasi hem siravi vatendaglarin, hem hiiqugstinaslarin, ham ds inzibati
organin isini asanlagdirar, eyni zamanda mahkamsalards bu masals ilo bagh
iglor azalar.

2) Ikinci toklif iso Konstitusiya Meahkemasinin bu maddsyes sorh
vermoasi il baghdir. Bels ki, Azarbaycan Respublikasinin Konstitusiyasina
asason Konstitusiya Mshkemesi mahkemsalarin miiracieti asasinda
Azarbaycan Respublikasmin Konstitusiyasmni ve ganunlarmi serh edir.®
Belalikls ds, inzibati mehkemsler 6z icraatlarinda olan isleri azaltmaq va
inzibati orqan ilo vetondaslar arasinda bu novden olan miibahisalarin
aradan qaldirilmasi tigiin Konstitusiya Mashkemasine maddenin sarhi xahisi
ilo miiraciat eda bilarlar.

% Azorbaycan Respublikasiin Konstitusiyasi, mad.130, VI bond.
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