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Shahlar Ibadzade’

ON THE WAY OF NEW TECHNOLOGY —
INVESTMENT FACILITATION AGREEMENT

Abstract

It should be noted that, following the establishment of the Working Group on Trade and
Investment (WGTI), the key debate was on the exact description of the investment in the
World Trade Organization (WTO). When it comes to the need for foreign investment, it is
clear that it was an opportunity for workers to increase exports, to grow the economy, and
to succeed in Sustainable Development Goals (SDGs) and Member States that were against
such foreign investment to gather and lift the multilateral investment problem and call it
investment facilitation. In contrast to the full clarification on the meaning of trade
facilitation, investment facilitation is a wider term that is not well defined and confused
with investment promotion. Therefore, the article discusses, on the one hand, the initial data
on Investment Facilitation — scope, principles, its importance to the WTO, and, on the other
hand, the proposed model Investment Facilitation Agreement and the proposals and views
of some international organizations and states. As a result, the advantages and
disadvantages of Investment Facilitation Agreement are noted.

Annotasiya

Qeyd etmak lazimdir ki, Ticarat va Investisiyalar iizra Is¢i Qrupun (TIIQ) yaradilmasindan
sonra asas miibahisalor Umumdiinya Ticarat Taskilatina (UTT) qoyulan sarmayanin daqiq
tasviri ilo bagl: idi. Xarici investisiyaya ehtiyac oldugunda, iscilar iiciin ixracat artirmag,
iqtisadiyyatt boyiitmak, davamli inkisaf moaqsadlorine nail olmaq va bu ciir xarici
investisiyalarin aleyhina olan UTT-ya iizv dévlatlorin coxtarafli investisiya problemini
aradan qaldirmagq diciin yeni bir fiirsat yaradild: va buna “Investisiya Asanlasdirilmast” adi
verildi. “Ticaratin asanlasdirilmas:” monast hagqnda tam anlayisi olmasimun oksina,
“investisiya asanlagdirilmas:” daqiq miiayyanlasdirilmamis va investisiya tasvigi ila
qarisdirilan daha genis bir anlayisdir. Buna gora do maqalada bir torafdon Investisiya
Asanlasdirilmas: hagqnda irali siiriilmiis ilkin malumatlar — ohato dairasi, prinsiplori,
UTT-do ohomiyyati, digar torafdon isa hazirlanmagda olan model Investisiya
Asanlasdirilmast Miiqavilasi va beynalxalq qurum va bazi 6lkalarin toklif va fikirlori
miizakira olunmusdur. Naticodo isa “Investisiya Asanlasdirilmast Miigavilasi”nin
iistiinliiklari va alverissiz taraflori qeyd edilir.

CONTENTS
INtrodUcCtion........c.ciiiiiiiiiii e 93
I. A brief abstract of Investment Facilitation ............ccccocoeeiiiiiniiniinninnnne. 95

A. The scope and definition of Investment Facilitation.............cccccoeeenenne. 95
B. The principles of Investment Facilitation ...........cccccceeciniiininicniininennnee 98

“ LL.M. student in European Financial law and International Trade and Investment law at the Europa-
Institut of Saarland University.
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C. The Investment Facilitation strategy and its sound at WTO................. 100
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A. Proposal by FIFD and MIKTA..........c.ccccoooiiniiiiccecce 108
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A. The arguments on demotivation of Investment Facilitation Agreement
113
CONCIUSION ...ttt 114

Introduction

teve Jobs said that “The overall point is that new technology will not

necessarily replace the old one, but it will date it”. The discussions of the

multilateral rules on investment started from the 1948 draft Havana
Charter for setting up the International Trade Organization (ITO), and the
exact Charter highlighted the foreign direct investment problems while
introducing responsibilities of investors in front of host countries to propagate
most-favored-nation treatmentl and national treatment.2 However, it failed
to touch on issues such as dispute settlement, performance requirements, and
others, which will be discussed in the next chapters.On the other hand, several
countries such as the US, Canada, the UK, and Australia were not eager to
present national treatment of most-favored-nation treatment to the other
member states under the Havana Charter. The planned ITO could not be
established because of disagreements on some problems, with the US
Congress’s contrast to the very fact that its sovereignty is often challenged in
some areas by foreign bodies. Thus, the General Agreement on Tariffs and
Trade (GATT) was signed by the member states and came into effect in 1948,
but the GATT did not introduce the investment issue either until the Uruguay
Round in the late 1980s and early 1990s. During this eighth round of

! The most-favored-nation (MFN) provision requires a state to grant any advantages, rights or
exemptions that is provided to another state with a trade agreement, to all other member nations of the
WTO as well.

2 National treatment is the concept of providing the same treatment to others as to the state's own
citizens.
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multilateral trade negotiations, the member states agreed upon preparation
and acceptance of the Agreement on Trade-Related Investment Measures
(hereinafter TRIMs).

The Agreement on TRIMs ensures a series of rules on domestic regulation
about a foreign investment that is implemented by a state as a component of
its industrial policy. It is a necessary point to mark that the 9" Article of the
Agreement on TRIMs which was reviewed by the Council for Trade in Goods,
enounced as below:

“... In the course of this review, the Council for Trade in Goods shall consider
whether the Agreement should be complemented with provisions on investment
policy and competition policy” .3
In this way, the wealthy members of the WTO may form out settled agenda

to discuss the investment policy assembled with the competition policy in the
future.

After the creation of the WTO, nearly 27 states that were members of
Organisation for Economic Cooperation Development (OECD) initiated the
discussion on the Multilateral Agreement on Investment (MAI) in 1995. The
objective was to provide a broad multilateral framework for international
investment with high standards for the liberalization of investment regimes,
investment protection, effective dispute settlement procedures, open to non-
OECD countries.* This starting was a simultaneous movement and showed
its result with the new proposal of an investment agreement by the EU and
Canada in 1996. Despite the proposals by member states, the negotiations of
OECD stopped in 1998 because of the strong civil society pressure and French
stubbornness that did not need its audio-visual sector to be lined by the OECD
MALI Actually, the biggest defect of those discussions was that the MAI was
aimed at the developing world, but they were not in the negotiable spot.

As a result, the trade ministers of the member states raised the investment
issue at the WTO's First Ministerial Conference in late 1996. They agreed upon
the establishment of the group which was called WGTI and this group would
research the relations between investment and trade and find out the range of
discussing investment out of the circle of the General Agreement on Trade in
Services (GATS) in which Mode 3 of supply-included investment in services
and the Agreement on TRIMs.5

It is necessary to depict that after the establishment of WGTI, the major
discussion was upon the exact description of the investment at the WTO. A

3 Agreement on Trade-Related Investment Measures, art. 9 (1994),
https://www.wto.org/english/docs_e/legal_e/18-trims_e.htm (last visited March 16, 2020).

4 Multilateral Agreement on Investment (1995),
http://www.oecd.org/investment/internationalinvestmentagreements/multilateralagreementoninvestm
ent.htm (last visited Dec. 16, 2019).

% World Trade Organization, Singapore Ministerial Declaration,
https://www.wto.org/english/thewto_e/minist_e/min96_e/wtodec_e.htm (last visited March 13,
2020).
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wider description of investment was accepted with several WGTI documents.
However, the perpetually growing nature of international economic relations
has formed other foreign investment meanings such as investment in
intellectual properties, technology, contractual rights, and services.®

When it comes to the necessity of foreign investments, it is obvious that
they were an opportunity to make places for employees, enlarge exports,
develop the economy and succeed in SDGs. and the member states which
were against such foreign investment gathered and raised the multilateral
investment issue and called it as investment facilitation.

As a result of this introduction, the definition and scope of investment
facilitation, its principles, and strategy at the WTO, Investment Facilitation
Agreement (IFA) and the proposals for IFA, and last but not least the Republic
of India which is against IFA will be discussed and examined in this paper.

I. A brief abstract of Investment Facilitation

Nowadays, an investment is identified as a significant mechanism of
progress and development. For progress and acceptance of IFA at the
international level, the EU, some WTQO's member states, and states of Asia and
America initiated, this mechanism regards to the closer relation among trade,
development, and investment. By this relation, the above-mentioned states
clarified the definition and scope of investment facilitation, its principles, and
the core investment facilitation strategy.

A. The scope and definition of Investment Facilitation

Although the understanding of trade facilitation, which aims to simplify,
harmonize and modernize the trade processes such as export and import
procedures, has been completed, the definition of investment facilitation is the
fundamental problem for now. Investment facilitation is a wider term and it
is not well specified and mixed with the investment promotion. However,
several international organizations clarified the understanding of investment
facilitation.

One of these international organizations is OECD. According to the
OECD's approach, investment facilitation should be taken into consideration
in a wider aspect.” It becomes from the confusion between investment
facilitation and trade facilitation. The policy of OECD shows that investment
facilitation was not clearly defined and mixed with investment promotion®

6 John Gara, Scope and definition of investment, CUTS Centre for Int. Trade, Economics &
Environment, Putting our fears on the table: Analyzes of the proposals on investment and competition
agreements at the WTO, 75-78 (2003).

" Ana Novik, Alexandre de Crombrugghe, Towards an International Framework for Investment
Facilitation, 2 (2018), https://www.oecd.org/investment/Towards-an-international-framework-for-
investment-facilitation.pdf (last visited Jul. 15, 2020).

8 Investment promotion means to bring investment opportunities to the attention of potential investors,
provides capital, jobs, skills, technology and exports, and increases productivity, innovation and wages
in a state.
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several times because of the Investment Promotion Agencies (IPAs).” IPAs
were created in nearly all states for facilitation and promotion of investment.°
Their activities can be classified via five principal functions:

o Image building' — It includes the promotion and embracement of the host
state's positive image that shows such a state as a beneficial investment
direction;

e Investment generation'? — It interacts the direct marketing techniques and
aims the special markets, entities, businesses, and sectors;

e Investor servicing'® — This one ensures the potential investors with the
support for the promotion of their creation period;

o Aftercare!* — It targets the maintenance of existing entities and promotion
of re-investments with support to the investors for facing their obstacles;

e Policy advocacy®™ — Lastly, this one defines blockages at the investment
environment and provides policy suggestions for the salvation of them.

That is why the OECD differentiates investment promotion and investment
facilitation as the following:

“... The investment promotion concerns the marketing of a state or a
territory as an investment destination. On the other hand, the investment
facilitation focuses on making the creation, operation, and growth of existing
investment simple for investors. Therefore, functions such as image building
and investment generation belong to the investment promotion, while others
relate to the investment facilitation. The approach of OECD is while the
promotion is rather about the attraction of possible investors, which have not
selected an investment location yet, the investment facilitation launches before
the establishment phase when an investor begins being interested in the location
and touches upon the policy framework. Under OECD’s approach, investment
facilitation also involves investment retention, as retaining satisfied current
investors is just as essential as encouraging new investors and relies equally on
the investment policy system’s efficiency, clarity, continuity, and
predictability”.1®
The second international organization, which clarified investment

facilitation, is the World Bank. According to the approach of the World Bank,
investment facilitation is a sub-function under investment promotion.” It

% Supra note 7, 3.

10 1bid.

1 Ibid.

12 Ibid.

13 1bid.

14 1bid.

15 1bid.

%1d., 3.

7 Investment Policy and Promotion: Attracting, Retaining, Growing Foreign Investment, and
Maximizing Impact for the Local Economy, 1,
http://pubdocs.worldbank.org/en/333181496748288324/pdf/Investment-Policy-and-Promotion.pdf
(last visited Jul. 14, 2019).
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identifies investment facilitation as the simplest and budget-effective activity,
which promotes foreign investment.’® Under the investment policy of the
World Bank, states have to define their value proposition as an attractive
investment destination and attracting Foreign Direct Investment (FDI) helps
to link a state's local economy to international value chains in main fields."
Therefore, it means that the World Bank accepts investment facilitation as a
specific tool to make progress on the effective policies and to promote good
practices for attraction and facilitation of FDL

The other intergovernmental body, which clarified investment facilitation
hugely, is the United Nations Conference on Trade and Development
(UNCTAD). Concerning the UNCTAD's approach to investment facilitation,
there are two distinct activities on investment that are facilitation and
promotion. The latter promotes a special location for investment, which is so
beneficial for an investor.?? The former ease investor's establishing business
and improving it in host states.? So, UNCTAD declares that the promotion
and facilitation of investment are side by side.

When it comes to the status of investment facilitation, UNCTAD defines it
as the following:

“... astructural gap between domestic and international investment policies.
Therefore, UNCTAD accepted the Global Action Menu for Investment
Facilitation, which targeted to fill this structural gap. This Menu is planned to
support current investment policies. Thus, it does not include investment
security policy initiatives that are well and clearly defined in current national
regulatory frameworks and 11As” >
Asitis mentioned above to fill in the gap, ten sections of action with a range

of choices are suggested by the Menu. The Menu is founded on the Investment
Policy Framework of UNCTAD which in its 1¢t edition of 2012 already
introduced action on investment facilitation and valuable insights and
strategies of investment facilitation and promotion attempts around the globe
over the past years.” The Action Menu includes:

e Promoting transparency and accountability of investor-relevant
investment policies and regulation and procedures;

e Boosting predictability and continuity during the implementation of
investment policies;

e Improving the quality of administrative processes for the investment;

e Constructing productive relationships between shareholders in the
practice of investment policies;

18 1hid.

¥1d., 1-2.

20 Global Action Menu for Investment Facilitation, 1 (2016), https://unctad.org/system/files/official-
document/tdb63crp2_en.pdf (last visited Jul. 17, 2019).
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e Appointing a lead department, pivotal point or facilitator of investment
with a mandate to do so;

e Creating frameworks for tracking and evaluating facilitation of
investment;

e Strengthening foreign collaboration on facilitation of investment;

e Enhancing investment facilitation activities in partners of the developing
country, through funding and technical support;

e Supplementing investment facilitation by improving global cooperation to
encourage the development of investment, including through clauses in IIAs.

e Strengthening investment policy and encourage proactive investment in
developing country partners, through building capacity.

As a result of this Action Menu, it should be highlighted that the Action
Menu provides significant steps to encourage investment facilitation in
minimum-income states. It is so critical since any facilitation activity can never
be viewed in distinction from the larger investment for development strategy.
Such successful investment facilitation activities will promote the
development and redirecting of investment into sustainable growth,
including the build-up of efficient capacity and vital infrastructure.”

Last but not least, as an inter-governmental forum — Asia Pacific Economic
Cooperation (APEC) made some critical points about investment facilitation,
such as to promote foreign investment and enhance the administration's
effectiveness and productivity during the investment cycle phases.? In 2015,
the first time the APEC reported Investment Facilitation Action Plan in which
it mentioned the exact principles, scope, and definition of investment
facilitation.”” According to the IFAP, investment facilitation applies to steps
taken by governments to encourage international investment and to optimize
the efficacy and productivity of their operation across all phases of the
investment process.?

B. The principles of Investment Facilitation

Each topic, obviously, has certain principles that are considered in this
regard as norms. In line with the scope and concept of investment facilitation,
its concepts are very varied due to the approaches of the international
organizations that have launched the IFA.

There was no exact list of principles until APEC reported IFAP in 2015.
When the member states of APEC agreed on IFAP, there was a special clause
where 8 principles were listed.?? After the agreement by the member states,

21d., 3-5.

%d., 5.

26 Investment Facilitation Action Plan by APEC, 5 (2015),
http://mddb.apec.org/Documents/2019/CTI/WKSP4/19 cti_wksp4_014.pdf (last visited Jul. 17,
2019).
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the IEG was assisted by PSU on analysis of IFAP and mainly IFAP principles.
At the end of the analysis, the PSU provided the below-mentioned list of
principles:®

e 1st Principle — The investors have the right to opt the type of establishment;

e 2nd Principle — There are dispute resolution mechanisms among investors,
host governments and private entities;

e 3t Principle — All investors have the right to fair treatment during the
implementation of local laws and investment principles;

e 4™ Principle — The law of “silence is an agreement” are being enforced;

e 5 Principle — There is encouragement for the function of political
advocacy in IPAs;

e 6" Principle — Members should support and implement global legal
standards because of defending intellectual property rights;

e 7 Principle — Several activities which are documented to promote regular
feedback of investment processes provide that strategies are basic,
transparent, and at the lowest probable expenditure;

e 8™ Principle — Positive participation in global and local projects should be
focused on promoting investment facilitation and making skills.

These eight IFAP principles are part of several policies and initiatives to
tackle issues of non-discrimination, transparency, and dispute resolution for
supporting a better investment climate. It means that according to the
approach of APEC to investment facilitation, its key principles are
transparency, non-discrimination, and dispute resolution.

When it comes to the approach by UNCTAD, its approach is mainly based
on the idea of investment facilitation's scope. According to UNCTAD's
approach, investment facilitation includes a broad variety of fields and targets
the attraction of investments, allowing investment to move easily and
assistance for the benefit of host states.’! Such an approach makes a strong
impact on the accepted principles by UNCTAD. In 2016, UNCTAD declares
in the report that the several key principles of investment facilitation are:

e Transparency;

e The efficiency of operations;

e Practicality;

e Cooperation and;

e Coordination.*

The UNCTAD also mentioned in the report that starting from the pre-
establishment step till the completion of the investment, but also during the
entire life of the investment project, investment facilitation operates.*® For

%0 1hid.

31 United Nations Conferences on Trade and Development, World Investment Report, 117 (2016),
https://unctad.org/en/PublicationsLibrary/wir2016_en.pdf (last visited Jul. 18, 2020).
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establishing such an environment for investment, investment facilitation has
a huge role and that is why the member states should take into consideration
the principles declared by UNCTAD.3*

The other international forum is G20 under which the 19 states and the EU
adopted the G20 Guiding Principles for Global Investment Policymaking in
2016. The approach of G20 was mostly focused on the efficient environment
for investment. In this regard, the G20's target was to promote transparency,
availability, and guiding foreign investment policy climate, to enhance
economic and sustainable development.® As a conclusion of these targets,
G20 declared non-binding principles below:

e Investment policies should be based on transparency, clarity, non-
discrimination, and predictability;

¢ Investment policies should ensure effective safeguards and legal clarity for
investors and investments;

¢ Investment policies and the other investment-affected measures should be
logical and consistent;

e The right to control the investment for valid public policy reasons are
reconfirmed by Policymakers;

¢ Investment policies should encourage and enable cooperation by investors
with foreign best practices.?

The above-mentioned principles are taken into account by OECD as well.
In accordance with the approach of OECD to the definition of investment
facilitation, it suggested the same principles as transparency, predictability,
efficiency and additionally, OECD mentioned several specific points of these
principles. According to the OECD, these principles are not contentious under
the liability of the host state and can be adopted one-sidedly by all states, but
there should be assets and political intent.?” In conclusion, with the suggestion
of OECD about principles of investment facilitation in 2018, this issue was
clarified once at all.

C. The Investment Facilitation strategy and its sound at WTO
As it’s discussed above, each international body has its own approach to
investment facilitation which makes each of these intergovernmental
organizations create its own investment facilitation strategy. Investment
facilitation strategy is a package of all ideas and approaches by international

3 hid.

% G20 Trade Ministers Meeting Statement, 1-2 (2016), https://www.oecd.org/daf/inv/investment-
policy/G20-Trade-Ministers-Statement-July-2016.pdf (last visited Jul. 18, 2020).

3 G20 Guiding Principles for Global Investment Policymaking, 1-2 (2016),
https://www.oecd.org/daf/inv/investment-policy/G20-Guiding-Principles-for-Global-Investment-
Policymaking.pdf (last visited Jul. 18, 2020).

3" Towards An International Framework For Investment Facilitation, 7 (2018),
https://www.oecd.org/investment/Towards-an-international-framework-for-investment-
facilitation.pdf (last visited Jul. 16, 2019).
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bodies which is not binding.® Starting from 2015, international bodies such as
UNCTAD and the World Bank clarified basic ideas such as the scope,
definition, principles of investment facilitation.* As the result, they
constructed the whole various investment facilitation strategy which
impacted lots of developed states and such member states carried it to the
WTO.%0

While it was affecting states” views upon investment facilitation, several
developed countries launched the drafts for investment facilitation agreement
where those whole ideas and approaches by international bodies were
mentioned. These attempts sounded in a well-prepared four structured
discussions at the WTO.# These discussions focused on four key matters in
four linked conferences:*

e 1st Conference on 28 June 2018 about Improving the transparency and
predictability of investment measures;

e 274 Conference on 23 July 2018 about Streamlining and speeding up
administrative procedures and requirements (APRs);

e 31 Conference on 21 September 2018 about Enhancing international
cooperation, information sharing, the exchange of best practices, and relations
with relevant stakeholders, including dispute prevention;

e 4 Conference on 26 October 2018 about Facilitating greater developing
and least-developed Member participation in global investment flows.

Consequently, these four structured debates and the member states’
suggestions at the WTO made the foundation of today's IFA.

II. What Investment Facilitation Agreement contains?

The numerous methods and ideas have clearly made the control of IFA an
issue. That's because of the numerous final conclusions that have been
generated by international institutions and, as a consequence, there are plenty
IFA versions that distinguish from one another. While multiple revisions of
the IFA exist, there are also several similar points, such as main elements,
goals, and the relationship with sustainable development.

A. The key features of the Investment Facilitation Agreement
When each piece of knowledge was evaluated by international institutions,
the IFA was constructed, which describes a combination of different processes
and declares the main features of investment facilitation. As it is mentioned

38 Policy Framework for Investment User’s Toolkit: Chapter 2. Investment Promotion and
Facilitation, 4 (2011),
http://www.oecd.org/investment/toolkit/policyareas/investmentpromotionfacilitation/41246119.pdf
(last visited Jun. 29, 2019).

¥1d., 2.

40 Ibid.

4 Pradeep S. Mehta and Sanjay Kumar Mangla, Investment Facilitation at the World Trade
Organization: Progress and Road Ahead, CUTS International 3, 10 (2019).

421d., 13-16.
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above, these major components were accepted by international bodies that
were up to make a clarification of investment facilitation. The well-prepared
key components of IFA were introduced by OECD in 2016. These key features
are:®

e “... Tools and services provided by the host government to help investors
navigate through the various regulations and procedures when investing;

e Policies to improve the transparency, predictability, and effectiveness of the
regulatory framework for investment, and ensure sustainable and responsible
business practices; and;

e Processes to make these tools and policies useful and impactful.”

Encouraging liable and sustainable investment, IFA includes a statewide
approach by presenting a transparent, predictable, and effective
governmental and administrative investment framework for new and current
investors. That’s why IFA combines the above-mentioned key features, which
the host states should follow to reduce or remove probable and current
barriers against the investors when they agreed to invest and actually increase
the significant assistance to the economy.

The IFA’s first element concerns unique frameworks and services which
may be offered by the host government to assist investors in overcoming
current legislation and other barriers. Such frameworks and services may
involve:#

“... (a) one-stop-shop (if appropriate) or single window for incoming
investors; (b) online business registration system; (c) information portal on
legal and administrative procedures to start and operate a business; (d) client
service charters for all authorities dealing with investors; and (e) systematic
aftercare services to existing investors, with a focus on those with strong RBC
records.”

On the other hand, facilitation programs should never be restricted to
upcoming investors. As it was declared by OECD:%

“... Encouraging the growth of current investors by assisting them to resolve
the obstacles they face in the management of their companies is as critical as
encouraging upcoming investments. Investor aftercare functions are critical,
particularly in the retention of investors, just as after-sales activities within a
private entity seeking to retain client faith. Aftercare steps are numerous but a
valuable step is to build an ombudsman or negotiator as a centrepiece within
the state to avoid and settle any future conflicts and to promote contact with
other relevant parties.”

Going beyond these specific tools;*

43 Supra note 37, 5.
41d., 5-6.

%1d.,, 6.
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"

. investment facilitation involves the improvement of the business
environment through policy reform. Such policies must ensure a supportive
atmosphere for investors to behave properly and efficiently and equate the
playing field for many other investors to encourage investment in developing
industries, such as green factories. On the other hand, political reform may also
increase the effectiveness of the current investment system, streaming new
legislation and legislated regulation, strengthen structural frameworks, and
make investment less burdensome by implementing fewer deadlines, removing
needless processes, and modifying the remaining ones.”

Lastly, institutional frameworks assist investment facilitation tools and
policies. OECD highlights that;*

“... institutional state-private interaction is an example of a key process for
host governments to receive feedback from the private sector on existing legal
and administrative bottlenecks faced by investors when investing or
reinvesting. It will enable governments to include the most effective frameworks
and policies to respond to the issues posed by the private market. In addition, a
successful state-private dialogue will also permit the authority to clarify policies
to companies, which will undoubtedly also encourage upcoming investment.”

B. The aims of Investment Facilitation Agreement

The whole approaches and ideas by intergovernmental bodies, which were
discussed above appear because of the targets, main aims of such
intergovernmental bodies. Since such targets are placed in the centre of these
ideas and approaches. Although there are lots of different approaches, the
four key aims were discussed at the WTO. They encompass:*3

e Develop the transparency and predictability of investment initiatives;

e Streamlining and improving administrative processes and requirements;

e Improve global cooperation, sharing of knowledge, interchange of best
practices and ties with relevant shareholders, including the avoidance of
conflicts;

e Promote attendance of bigger developing and less developed Member
States in international investment trends.

The implementation of investment facilitation agreement can promote
transparent and reliable investment schemes for both international and
local investors. IFA's transparency and predictability aspects are: ¥

o “... Timely publication of relevant legislation;
e Notification obligations;
e Enquiry points/single windows;

47 Ibid.

8 Investment Facilitation at the World Trade Organization, 10 (2019), http://www.cuts-
geneva.org/pdf/KP2018-Study-Investment Facilitation_at the WTO.pdf (last visited Jun. 29, 2020).
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o Advance publication of draft laws and regulations, opportunity to
comment (and consideration of comments), and explanation of their purpose
and rationale; as well as reasonable time frames between their publication and
entry into force; and

o Administrative procedures to ensure the consistent and impartial
application of investment-related laws and regulations to domestic and foreign
investments alike.”

When the discussion is about the release of data related to investment, the
starting point is to make accessible information on investment initiatives in a
transparent and timely manner. There is a list of data under which the
information can be made accessible to the public:®

“... Firstly, the releasing information can be legislation, rules, processes,
and judicial or administrative decisions. Secondly, the international
agreements, which are related to FDI, can be press released. Thirdly, if
permission is needed to invest in a state, the data related to such an issue can be
published. Lastly, the other sets of data, which are easily available to the public,
can be released.”

So, after the first sub-target that we discussed above, there is the second
sub-target of transparency which includes the methods of taking action to
make the information accessible to the public:

“... Two ways exist for making the data available to the public. The first one
is authorized newspaper or online means to make information publicly
available, including widely available and consumer-friendly online platforms
and official websites. This method is quite useful to publish any data that is
needed. The second method is releasing language. The information can be easily
published via using different languages. As a result, the data will be known at
the international level.”>!

The period between the release date and entrance into force of legislation
is the third sub-target of transparency. This period is required to give a chance
to investors and other related parties, such as shareholders, some amount of
time to coordinate their strategies about current legislation. The other sub-
target is also related to the release date of the legislation. It is to make the
suggested legislation available to the public and give a chance to comment on
it. It means that the suggested legislation is published and the investors are
allowed to comment on the legislation within some period and in some
extraordinary situations, the time frame is excepted.>

The other target of transparency is the responsibilities of notifying. Under
this target, there are forms of information to be noticed:

e “... Notification of laws, regulations, and administrative procedures of general
application;

% 1bid.
Hd., 13-14.
52 |bid.
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o Notification of places and URL of websites where relevant information
concerning investment is made publicly available;
e Notification of enquiry/ focal/ contact points;
e Notification of other relevant information (e.g. competent authorities); and
e Notification of inventory of investment measures.”
While the first point of notifying is about the forms of information, the second
point is the methods of alerts:

“... Such alerts” methods include mainly digital devices, which are
cellphones, personal computers, laptops, notebooks and others. The notification
through digital devices has a significant place in this mechanism because, in a
couple of minutes, the investor can easily be notified about the investment-
related data.”>*

When it comes to the role of the connection spots above mentioned they
have an essential role in the IFA:

“... The role of connection spots is mostly related to being connected with
the authority, current and potential investors. The very first action of them is
to reply to the data request about released legislation. If there is any need for
explanation on released legislation, the connection spots will have the obligation
to explain. The second one is to reply to any requisition of authorities, current
and potential investors. The other activity is to make the legislation and the
other related data accessible to the public via newspaper and/or digital devices.
As it is obvious, the role of connection spots in releasing the data to the public
is undoubtedly significant. The last but not least activity of connection spots is
to suggest and ensure help to investors.”

While the targets of transparency are being discussed, the exceptions to
such criteria should also be taken into account.> There are certain situations
in which the demand for transparency can not be the issue. One of the
situations is relating to "know-how", which includes confidential data and it
means the confidential data is excepted from transparency requirement.” The
second one is relating to force majeure, which means unforeseeable
extraordinary situations.

Streamlining and improving administrative processes and requirements
are the second targets of IFA. The target APR, which occurs almost in all
states, can be in different types. It concerns the submission and review of the
application and contains questions in respect of which the documentation is
required. Because of certain reasons such as inadequate legislation,
dysfunctional legislative system, absence of administrative capability and
unproductive administrative behaviour, APRs limit the investment. On the

% 1d., 14.
% 1bid.
% |bid.
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other hand, limited data sharing and little communication that made between
the different organizations creates another level of complication, which limits
the investment too. The objective of IFA in that regard is to ignore such issues
for fastening the processes. It involves:*

“(1) reduction in the number of administrative procedures, formalities or
approval requirements; (2) simplifying documentation and procedural
requirements as much as possible; (3) review of application forms to make them
simple and clear; (4) and publication online of a checklist and a set of guidelines
on application requirements to assist applications.”

The other targets of IFA related to APRs are:®

e To transfer the whole application process related to an investment to the
electronic platforms;

e To reduce the time duration of the administrative process and notify
investors;

¢ To notify investors about the dismissal of their submission and give them
a chance to correct and re-apply again;

¢ To ensure non-discrimination on the availability of public services.

When it comes to improving global cooperation, sharing of knowledge,
interchange of best practices and ties with relevant shareholders, including
the avoidance of conflicts through IFA, it should be noted that global
cooperation is an essential factor in promoting foreign investment.® In
accordance with the discussions at the WTO:®!

“... This is a multidimensional mechanism for foreign relations at regional,
international and intergovernmental levels. The main tasks of global
cooperation include data sharing, supervision, multilateral discussion and
negotiation; interorganizational collaboration, conflict avoidance, and technical
support. The cooperation under IFA eases the whole procedure for investors
because the authorities, agencies, and investors keep in touch with one another
and make useful data sharing. While the cooperation is going on, the connection
spots may also assist the investors and promote them to share the practices
between states and strengthen the ties between them.”

On the other hand, conflict avoidance is defined as a focal point of IFA.
Creating a supreme body for assisting investors with the administrative
processes is an essential point in front of IFA.®

The last target of IFA is to promote attendance of bigger developing and
less developed Member States in international investment trends.®® To
promote investment facilitation, integration by developing and less
developed member states in international investment trends is the main

58 1. 14-15.
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target.®* There are several barriers in front of this aim, which are lack or
inadequacy of organizational capability, economic capital, and the cohesion
of policies, global collaboration, and economic prosperity. In this way, the
member states, which drafted the IFA, are going to improve:

e “sharing and promoting best practices;

e inter-agency consultations and coordination among domestic
authorities (e.g. taxation authorities, international finance experts) on
government measures;

e consideration of challenges faced by developing and least-developed
members in implementing the multilateral framework’s provisions (e.g. lack of
institutional capacity, infrastructure, human resource); and provide them
technical assistance and build their capacity;

o strengthen the institutional mechanism, non-discrimination, address
challenges faced by micro, small and medium-sized enterprises (MSMEs),
institutional issues (e.g. creation of a WTO Investment Facilitation
Committee), and the relationship between proposed investment facilitation
framework and governance issues;

o special and differential treatment.”®

C. Investment Facilitation Agreement for sustainable

development

According to the JMSIF at WTO, the implementation of provisions in IFA
would foster progress in all dimensions of investment facilitation such as
investment climate, finance, and social side of it. Although investment
facilitation is separated from investment promotion, they are also essential
parts of investment policy.®® As it is mentioned above that, the OECD
presented the connection among laws and policy through its PFI in which the
scope of investment policy was described widely and from the aspect of
sustainable development. Seemingly, the investment policy touches upon not
just the rules, laws, regulations related to the acceptance of investors, the laws
created and the security of their properties, as well as to the targets and
prospects of the addition of investment to the sustainable development, such
as ones set out in the local development strategies.®”

The goal of PFI stimulated foreign investment for integrated and
sustainable development and as a result, it led to social and economic
prosperity. At this point, the IFA comes to help and aims for sustainable

8 Joint Ministerial Statement on Investment Facilitation for Development, 1 (2017)
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S009-
DP.aspx?language=E&CatalogueldL ist=240870 (last visited Jul. 18, 2020).
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% Pradeep S. Mehta and Sanjay Kumar Mangla, Investment Facilitation at the World Trade
Organization: Progress and Road Ahead, CUTS International 3, 10 (2019).

87 Policy Framework of Investment, 23 (2015). https://www.oecd.org/mem-2018/documents/Policy-
Framework-for-Investment-2015-CMIN2015-5.pdf (last visited Jul. 18, 2019).
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investment facilitation. According to the ICTSD's report, sustainable
investment facilitation is for establishing favorable domestic circumstances
for greater sustained FDI that flows to meet long-term investment purposes.®
While ICTSD s report was focusing on sustainable investment facilitation, the
PFI was fostering adequate duty and obligations for authorities, entities,
society.® It was also enhancing transparency and promoting investors who
were into sustainable development and reducing destitution and repose on
mutual ideals in a democratic society such as protection of human rights.”
Although the government's duty remains to provide an effective public
governance structure to promote investment movements, PFI describes the
growing impact of non-state actors in influencing investment activities at a
worldwide scale and as a result enhancing the influence of promoting better
social and cultural relations among civil communities.”

When it comes to the intergovernmental level, the IFA does not clearly
specify what it really should include. However, the IFA does not involve the
provisions related to (1) market access; (2) investment security; (3) the ISDS.
Because of all these activities, the OECD proposed 10 action lines for
enhancing sustainable development and give a chance to developing states to
become one of the developed countries under the roof of the Global Action
Menu for Investment Facilitation, which was, discussed in previous chapters
above.”

IIL. Proposals on Investment Facilitation at the WTO

Up-to-date, at the WTO, the Russian Federation, Mexico, Australia,
Turkey, Indonesia, and Korea as MIKTA, 14 member states under FIFD,
Brazil, Argentina & Brazil, China have presented their portfolio of investment
facilitation. Such promoters of investment facilitation stress the value of the
FDI to reach SDGs, increase exports and generate opportunities throughout
their claims in favor of an intergovernmental mechanism for investment
facilitation.”

A. Proposal by FIFD and MIKTA

The Informal WTO Discussion about investment facilitation for
development was initiated by FIFD, which consisted of fourteen developing
and less developed member states in April 2017.

% The Evolving International Investment Law and Policy Regime: Ways Forward, 8 (2016),
http://el15initiative.org/wp-

content/uploads/2015/09/E15_Investment Law_Policy regime_report 2016 _1002.pdf (last visited
Jul. 18, 2019).
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“The purpose of FIFD on launching such discussion was to analyze the
stimulation of member states about investment and to encourage them, to debate
the increasing connection between investment and trade and to find out the way
of assistance by WTO to the member states. The members of FIFD proposed an
agreement to facilitate and promote the investment as Trade Facilitation
Agreement of WTO. The FIFD mentioned the targets of investment facilitation,
which were transparent, secure and better business environment for investment
and made a result that such an agreement would ease the establishment of the
investment in host states for investors and encourage the potential investors.”’*
The members of FIFD also highlighted that the aim is not to modify or make

additions to the investment policies of member states. Hence, such an
agreement mainly focused on enforcement and maintenance of consistent
effective predictable policies and strategies.”

When it comes to promoting better global cooperation for investment
facilitation, the second aim of IFA was this one for FIFD's proposal.” In
accordance with the FIFD's approach, the home and host states of investors
should have deeper cooperation and communication between them.”” While
UNCTAD was guessing that, the developing states should have another two
and half-trillion dollars for investment annually to attain the 2030 SDGs, the
FIFD members supported this idea and referred to Investment Report by
UNCTAD in which the FDI declared an important and consistent asset to
finance developing states.” As a result of initiated informal discussion, the
other seven discussions were held at the WTO. The main features of such
debates were (1) to develop the predictability and transparency of investment
initiatives; (2) to improve and streamline the administrative processes; (3) to
strengthen global cooperation and to meet the demands of developing states;
and lastly (4) to solve issues related to investment facilitation such as
communication between state and investor, overcoming ombudsman of
investors and social responsibility.”

On the other hand, the MIKTA had the same approach to investment
facilitation and IFA as the members of FIFD. In March 2017, the investment
workshop took place among the delegations from Mexico, Turkey, Korea,
Australia, and Indonesia. The special connection between investment, trade,
and development was recognized also by these 5 states. Under the MIKTA's
approach, although the WTO has an essential role in the centre of investment
debates, the WTO should take into account the relevant researches on

“1d., 12.

75 Investment Facilitation (2017)
https://www.wto.org/english/thewto_e/minist_e/mc11_e/briefing_notes_e/bfinvestfac_e.htm (last
visited Jul. 18, 2019).

76 Supra note 41, 9-10.

1d., 7-9.

®d., 7.

79 Supra note 75.
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investment facilitation by the other intergovernmental bodies such as G20,
UNCTAD, OECD, and APEC. As a result of its debates, the MIKTA
mentioned the elements of IFA, which are (1) MFN; (2) transparency and
predictability; (3) easy and effective administrative processes; and lastly (4)
global cooperation and coordination. In general, according to the proposals of
MIKTA and FIFD, serious matters such as investment security, market access,
ISDS should be avoided from the content of IFA.%

B. Proposals of Russia and China

After the discussion of simple ideas and approaches of FIFD and MIKTA,
the proposals of Russia and China were much better and detailed than the
former ones. Starting from the proposal by Russia, made on 30 March 2017,
which was so structured and well explained. According to Russia's proposal,
the goals of possible agreement related to the investment were to establish an
open, consistent and transparent administrative strategy for the favor of
investors without non-discrimination to any rights of the other investors and
their investments.5!

The first main component of Russia’s proposal is transparency.®> According
to the approach of Russia, the provisions of the regulations should be
transparent and the regulations should ensure a safe and predictable
investment environment.® The second one is about domestic regulation.®
This component mainly focused on easing the administrative processes in the
state. The administrative processes include getting required permits, paying
fees, periods of administrative activities, and the others. Dispute settlement is
also considered the necessary one.® Owing to Russia's proposal, the
regulations should have a clause for the settlement of conflicts related to
investment and the investor should have access without any discrimination
to the arbitral or judicial tribunals. The other key component is feedback.
According to this element, the investor should ensure the state with the
feedback related to its actions on investment in the state. Finally, yet
importantly, the IFA should contain the clause about market access, which
provides the investor to apply for the control of the market access for
sustainable development.’® Thus, unlike FIFD and MIKTA, Russia proposed

80 MIKTA Investment Workshop Reflections, 1 (2017),
https://www.wto.org/english/forums_e/business_e/mikta_investment workshop_reflections.pdf (last
visited Jul. 18, 2020).

81 Communication from the Russian Federation (2017),
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S009-
DP.aspx?language=E&CatalogueldList=236414,236189,236149,235996,235960,235961,235962,235
526,235438& CurrentCatalogueldIindex=8&Full TextHash=&HasEnglishRecord=True&HasFrenchRe
cord=True&HasSpanishRecord=True (last visited Jul. 18 2020).
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the IFA with the market access clause and touched upon dispute settlement a
bit.

On the other hand, on April 21, 2017, the Republic of China made a
proposal regarding IFA, which was the second well-structured proposal for
future IFA. China gave three lists of option units for the promotion of
investment facilitation and IFA.% According to the proposal, the first main
component for China was to improve the transparent investment policy.5
Thus, China mentioned the publication and notification methods, as well as,
accepted investors’ right to comment drafts of legislation related to
investment, which was discussed in the previous chapters. The second key
component was to enhance the effective investment-related administrative
process. Under the roof of this component, China aimed to promote and make
deeper communication between states and investors and to encourage foreign
investments to decrease the fees and charges of investors.®” The last main
component was focused on developing and less developed states by
announcing a special approach to these states because of their status.
According to China's proposal, unlike developed member states, these
developing and less developed states should get various treatment during
some reasonable period.” Hence, it is clear that agreeing upon the
transparency and simplified administrative processes by both states’
proposals was for the attraction of investors.

C. The Proposals by Brazil and Argentina

After the discussion of the proposals by FIFD, MIKTA, Russia, and China,
the other draft and approaches related to IFA belong to the proposal by Brazil
& Argentina on 24 April 2017. According to the proposal, the delegations of
Brazil and Argentina declared that the investment is about not only service or
good, but both of them should also be taken into account for clarity. That is
why careful consideration should be taken for creating a specific system of
investment facilitation in general and IFA both for services and goods.
Therefore, Brazil and Argentina proposed context, transparency, formalities
and paperwork standards, admission of copies, application procedure, single
electronic portal, local arrangements, multilateral arrangements, special
treatment, technical assistance as the key components of IFA.”* According to
the proposal, the scope of the IFA is limited to the goods and services. On the

87 Supra Note 41, 7.

8 Possible Elements of IFA—Communication from China (2017).

81d., 1.

01d., 3.

91 possible Elements of A WTO Instrument on Investment Facilitation, Communication from
Argentina and Brazil (2017),

https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S S009-
DP.aspx?lanqguage=E&CataloqueldList=236414,236189,236149,235996,235960,235961,235962,235
526,235438&CurrentCatalogueldIndex=6&Full TextHash=&HasEnglishRecord=True&HasFrenchRe
cord=True&HasSpanishRecord=True (last visited Jul. 18, 2020).
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other hand, these states also take into account, use the methods of notification,
and accept investors' right to comment on the draft law and regulations.
Brazil and Argentina propose a special list of principles for application
procedure for making it easy and clear for investors such as;

“... Most-favored nation treatment; right to regulate; electronic documents;
transparency; national focal point; cooperation among national focal points;
notification; single electronic window; processing of applications; appeals and
review; prior commitment; publication; corporate social responsibility; and
WTO Committee on investment facilitation.”

As China's proposal, these states accept the different treatment for
developing and less developed states in some amount of time.* It is obvious
from the key components, Brazil and Argentina mixed all ideas by
organizations and states and created a new approach to investment
facilitation. The main point here was the excluded clauses by Brazil and
Argentina, which encompass the market access, investment security, and
ISDS as the FIFD, MIKTA, and China.

As aresult of all these proposals by FIFD, MIKTA, Russia, China, Argentina
& Brazil, Brazil prepared the first draft of IFA and proposed it in the
structured discussions on investment facilitation on 31 January 2018. The draft
agreement describes all the discussed issues in previous chapters. The
agreement's preamble starts declaring the aim of investment facilitation and
IFA. The Agreement consisted of 9 sections and 20 articles in which the scope
of the agreement, the MFN principle, transparency clause, notification
method, application process exception to MFN principle, and the other key
components mentioned.” In conclusion, Brazil mentioned that the aim of IFA
was to encourage investors to invest and to achieve SDGs. That is why the
common clauses such as market access, investment protection, and ISDS were
not highlighted in the agreement.

IV. Is the Republic of India against Investment
Facilitation Agreement at WTO?

In spite of the proposals by the members about IFA, there are also some
other member states which are against a MAIL One of these member states is
The Republic of India that does not run counter to IFA per se, but it is against
a MAI under the auspices of WTO.

92 WTO, Structured Discussions on Investment Facilitation, Communication from Brazil (2018),
https://docs.wto.org/dol2fe/Pages/FE_Search/DDFDocuments/241891/g/Jobs/GC/169.pdf (last
visited Jun. 30 2020).

9 Supra note 88.

% Supra note 92, 2-9.
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A. The arguments on demotivation of Investment Facilitation

Agreement

In September 2017, the BRICS summit was held in China and during this
summit, some of the BRICS countries including India agreed on the key
elements of investment facilitation among them. Increasing transparency,
boosting productivity, and promoting cooperation were the goals of
investment facilitation.? For such promotion and facilitation of investment by
EU in India, India and EU mounted investment facilitation mechanism that
involves the identification and implementation of solutions for procedural
impediments experienced by EU companies and investors in the
establishment or activity of their operations in India.*

Nevertheless, India had severe concerns about the potential structured IFA
as soon as the WTO allowed for systematic negotiations. Therefore, a
settlement with obligatory guarantees on (a) market access; and (b) ISDS
would lead to an agreement on FDI standards and arbitration provisions by
granting policy area. In this regard, India made it clear that the discussions on
the BRICS forum would not be used for a parallel WTO agreement although
it agreed to participate in the BRICS investment facilitation mechanism. At the
same time, India rejected the proposal when the EU and Canada started an
informal discussion on the potential multilateral investment agreement in the
WTO with ISDS. The assistance of the leading developed countries to the IFA
at the meeting of the WTO General Council gives credibility to India's
hesitations. India resisted the appearance of the IFA on the agenda of the
forthcoming ministerial meeting of the WTO General Council held on 10 May
20177

The key ground for supporting this view is that India has evolved as a
capital-exporting country. While proposing that India should join the
initiatives of the EU and Canada to create an MIA, it points out that India's
OFDI has risen enormously over the last one and a half decades, already than
a billion dollars in 2000-01 to more than 26 billion dollars in 2019-20.% The
developing acknowledgment of India as an exporter of capital is also reflected
in the UNCTAD journal - Transnational Corporations’ decision to have a
specific matter on external investment from the Republic of India. Such
counterview may mean that, as a capital exporter and a home state, India has

% Qutlines for BRICS Investment Facilitation (2017), http://www.brics.utoronto.ca/docs/170831-
investment.html (last visited Jul. 17, 2020).

%1d., 1.

% Centre William Rappard Meeting (2017),
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S009DP.aspx?language=E&CatalogueldList=23
7843,236414,236189,236149,236159,236015,235996,235960,235961,235962&CurrentCatalogueldin
dex=0&FullTextHash=&HasEnglishRecord=True&HasFrenchRecord=False&HasS (last visited Jul.
16, 2020).

% Direct Investment for March (2020)
https://rbidocs.rbi.org.in/rdocs/PressRelease/PDFs/PR221767A9AE9IA7391487AA685190AC477B9
37.PDF (last visited Jul. 18, 2020).
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to do what is essential to promote the initiatives of its investors to gain access
to international markets, which, in effect, will stimulate the growth of India.
A brief review of India's ODFI data shows that India will expect to have a
prudent approach to the IFA. While India's addition to the international OFDI
has risen over the last decade, its portion of investment inflows is rising at a
higher rate. The latter suggests that India is still dependent on capital imports
rather than capital exports to fulfill its growth requirements. The difference
between the Indian OFDI portfolio and FDI portfolio in 2020 is 49 billion
dollars. It may however not be in India's desire to become a member to
the agreement, the prospect of which is highly unpredictable at this point.”

Conclusion

In this study, the analysis of investment facilitation, its principles and
strategy at the WTO, the IFA, and the member states” proposals for IFA and
last but not least the member states against IFA and the possible effects of this
agreement on the WTO's activities were analyzed.

The active discussion of investment facilitation and IFA is laudable in the
WTO, with a theory to set up an intergovernmental approach. The aspect of
the "mapping exercise" taking place in the formal debate of the WTO should
consider the full scope to which home countries and foreign investors can
make a contribution to the facilitation of investment growth. Even though the
IFA was suggested in the sense of the positive influence of foreign investment
on development, it still does not comprise anything noticeable that would
provide the policy space required for the development. The statement that it
aims to preserve the legislative autonomy of sovereign states does not make
sense, given that a significant number of IIAs have already drastically
decreased the policy area of host countries, and IFA does not aim to resolve
it. India will take very deliberate steps to deal with the suggestion. The
opinion is that India will become a party to this agreement as India emerges
as an essential source of OFDI. Nevertheless, the simple fact is that India relies
far more on FDI than on OFDI to fulfill its requirements. As once Benjamin
Franklin said, “The best investment is in the tools of one’s own trade”.

9 Reji. K. Joseph, Investment Facilitation Agreement in WTO: What It Contains and Why India Should
Be Cautious?, 20 (2017).
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THE INVESTIGATION, PROSECUTION, AND
RESOLUTION OF PARALLEL PROCEEDINGS

Abstract

Taking into consideration that there is a considerable amount of international courts and
tribunals, this article explores both theoretical and practical approaches to the problem of
parallel proceedings in international dispute settlement and tries to investigate its nature,
(i)legality, and (im)possible solutions. Parallel proceedings arise wherever the same or a
related dispute is submitted concurrently to more than one forum (arbitral tribunal or court)
for resolution and constitute a breach of public international law. In this regard, the article
examines consequences of parallel proceedings and harmful results to the dispute settlement
process itself and the parties as well as tries to find fruitful solutions to this issue by
analyzing the legislation of different countries, the general principles of law recognized by
civilized nations, judicial doctrines such as judicial propriety and judicial comity, decisions
of (inter)national courts and tribunals, works of a number of authors, different views on the
issue and different practices adopted in the world. In conclusion, the article summarizes all
the positions studied on the issue and expresses the attitude towards this concern and its
law-violating nature.

Annotasiya

Cox sayda beynalxalq mohkamonin va tribunalin oldugunu nazara alaraq, bu maqala
beynalxalg miibahisalorin tanzimlonmoasinda paralel icraat problemina ham nazari, ham da
praktik yanasmam aragdirtr va onun mahiyyastini, qanuni olub-olmamasini, hamginin,
miimkiin va ya qeyri-miimkiin hall yollarini miiayyanlasdirmaya calisir. Paralel icraat eyni
va ya alagali miibahisanin halli iiciin birdon cox foruma (arbitraj tribunalina va ya
moahkamaya) miiraciat taqdim edildiyi taqdirde meydana galir va beynalxalq hiiququn
pozuntusunu taskil edir. Bununla alagadar olaraq, maqalada paralel icraatin naticalari va
miibahisalarin halli prosesina va taraflara vurdugu zarar arasdirilir, bu maqgsadla, miixtalif
olkalarin qanunvericiliyi, sivil xalglar tarafindon tamman iimumi hiiquq prinsiplari, hiiqugi
adab va hiiquqi hormat kimi doktrinalar, milli va beynalxalg mahkamalorin va tribunallarin
gararlary, bir sira miialliflavin asarlari, movzuya farqli baxislar va diinyada qobul edilan forqli
tacriibalar tahlil edilarak bu masalaya samarali hall tapmaga calisilir. Son olarag, maqalada
arasdirilan biitiin movgelar iimumilasdirilmis va bu problemas va onun yaratdigr qanun
pozuntusuna miinasibat bildirilmisdir.
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Introduction

arallel proceedings arise when the same or a related dispute is
submitted concurrently to more than one forum (arbitral tribunal or
court) for resolution®. It mainly happens when there are two or more
different dispute settlement options in two or more separate treaties between
the same parties over the same or related issue. As an example, in “AmTrust
Europe Ltd v Trust Risk Group SA”3 and “Monde Petroleum SA v
Westernzagros Ltd”4, parties filed an application to the Commercial Court®in
order to resolve the issue of competing jurisdiction clauses in separate but
related agreements between the same parties and decide whether one court
will hear the case or another in order to avoid parallel proceedings. Parallel
proceedings may also appear when one party prefers one court or tribunal for
the resolution of the dispute and the other party prefers another one.
Parallel proceedings are regarded as a breach of international law. According
to the Mox Plant Case, a procedure that could lead to two conflicting decisions
on the same issue would not be helpful for the resolution of the dispute
between the Parties.® Also, as a compromise between the positions of Mexico,
which wanted a forum selection similar to the NAFTA, and the EU, which
wanted to strengthen the bilateral DSM”, in EC-Mexico Joint Council it was
agreed that if a dispute can be brought under both agreements, a complainant
is empowered to select a forum, but no parallel proceedings are allowed.®
Parallel proceedings are the wellspring of various difficulties in
international dispute settlement. For example, they may cause delays,
augment costs, create an abuse of process, encourage forum shopping or lead
to conflicting results.” Parties would like to avoid parallel proceedings as they
would be forced to spend additional time and effort over the identical dispute
with the same set of facts. Having to litigate the same cause issue twice would
undermine some of the notable advantages of international arbitration, such
as the speed of the proceedings and relatively lower expenses, after all.

2 1bid.

3 AmTrust Europe Ltd v Trust Risk Group SpA, EWHC 4169 (Comm), § 51 (2014).

4 Monde Petroleum SA v Westernzagros Ltd, EWHC 67 (Comm), § 35 (2015).

® The High Court of Justice, Queen's Bench Division Commercial Court.

& MOX Plant Case, Ireland v United Kingdom, ITLOS Case No 10, § 28 (2001).

" Dispute Settlement Body of the World Trade Organization.

8 Decision No. 2/2000 Of The EC-Mexico Joint Council Of 23 March 2000, Art. 47(4) (2000).

® David W Rivkin, The Impact of Parallel and Successive Proceedings on the Enforcement of
Arbitral Awards, Parallel State and Arbitral Procedures in International Arbitration (ICC Publishing),
271 (2005).
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Parallel proceedings also run the risk of being characterized as an abuse of
process, depending on the facts and circumstances of the particular dispute.’

These problems are complications that come from the existence of parallel
proceedings in different forums at the same time. This means that they are
unnecessary and should be avoided if possible.

I. Judicial doctrines regulating the issue of
parallel proceedings

Given the above-mentioned issues and potentially negative impacts of
parallel proceedings, it seems obvious that effective measures should be taken
in order to avoid them. Now that we have identified the problems and issues
caused by parallel proceedings, we will turn to the most effective and widely
recognized doctrines reducing the amount of the cases being heard in
multiple fora at the same time: the doctrine of judicial propriety and the
doctrine of judicial comity. Examining these two doctrines, we will discuss
the possible means through which tribunals could limit or prevent parallel
proceedings from taking place.

A. Judicial propriety

One of the doctrines regulating the issue of parallel proceedings is that the
doctrine of judicial propriety. This doctrine is a matter that the Court should
examine, proprio motu if necessary, so as to make sure that it is not only right
as a matter of law but also proper as a matter of judicial policy for the Court
as a judicial body to exercise jurisdiction within the concrete context of the
case. This implies that the Court would be required to engage in in-depth
scrutiny of all aspects of the actual circumstances of the case.!!

An issue of propriety was applied in the Northern Cameroons case. In this
case, the Court said that: whether or not, when seised of an Application, the
Court finds that it has jurisdiction, it is not obliged to exercise it in all cases. If
the Court is satisfied, whatever the nature of the relief claimed, that to
adjudicate on the merits of an application would be incompatible with its
judicial function, it should refuse to do so.!? This issue of propriety had also
led the Permanent Court of International Justice to refrain from exercising a
part of its jurisdiction in the Free Zones of Upper Savoy and District of Gex
case.”

10 Denice Forsten, Parallel Proceedings and the Doctrine of Lis Pendens in International
Commercial Arbitration, 37-38 (2015).

11 Judicial propriety in advisory opinions of the International Court of Justice, Separate Opinion of
Judge Owada, § 2 (2004).

12 Northern Cameroons, Preliminary Objections, ICJ Reports, 15-37 (1963).

13 Free Zones of Upper Savoy and District of Gex (Fr. v. Switz.), P.C.1.J. (ser.A/B) No. 46, 161
(1932).
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There are two general principles of international law constituting a basis of
the doctrine of judicial propriety: lis alibi pendens and forum non conveniens
principles.

1. Lis Alibi Pendens principle

According to Black’s Law Dictionary', the phrase “lis alibi pendens” is
defined as a lawsuit pending elsewhere. To translate from Latin, it literally
means “dispute elsewhere pending.”

Being a rule of general international law [is alibi pendens principle requires
States to avoid parallel proceedings on the identical issue, between the
identical parties in several courts and tribunals. It permits a court to refuse to
exercise jurisdiction when there is parallel litigation pending in any other
jurisdiction.’ The fact that proceedings are pending between a plaintiff and
defendant in one court with respect to a given matter is a ground for
preventing the plaintiff from taking proceedings in another court against the
same defendant for the same object arising out of the same cause of action.!

In recent years the attitude to the present definition of [lis alibi pendens
principle has changed. Especially with regard to the identity of the subject
matter, many authors, judges argue that the similarity of issues should also
be considered as the “same issue.” For example, according to the decision of
the ICSID Tribunal in Apotex Holdings Inc. and Apotex Inc. v United States
of America case, the identical ground means “the same rights and legal
arguments relied upon in different proceedings.” In Southern Bluefin Tuna
dispute the Tribunal accepts Article 16 of the 1993 Convention as an
agreement by the Parties to seek settlement of the instant dispute justifying its
decision via stating that the Parties to this dispute are the same Parties
grappling not with two separate disputes but with what in fact is a single
dispute arising under both Conventions.!” Furthermore, in Glaziou v France
dispute Human Rights Committee concludes that the parallel proceedings
based on substantially, not entirely identical provisions found in different
instruments encounter the same subject matter.!

The European Union, a Community, based on, and characterized by the
common market provides the ideal background for legal disputes arising
simultaneously in different Member States. The European legislation on
conflicts of jurisdiction has taken account of this and adopted the lis pendens
principle. The provision on lis pendens is now to be found in Articles 27-30 of
the Convention on Jurisdiction and the Enforcement of Judgments in Civil

14 Garner, B. A., & Black, H. C. Black's law dictionary (9th ed. 2009).

15 See generally, German Interests in Polish Upper Silesia (Germ. v. Pol.), P.C.1.J. (ser. A) No. 6
(1925).

16 Mof>Oluwawo, MojolaOluwa, Private International Law and the Doctrine of Lis Alibi Pendens, 4
(2017).

17 Southern Bluefin Tuna Case (Australia and New Zealand v Japan), § 54 (2000).

18 Glaziou v France, Human Rights Committee, Communication No. 452/1991, § 7.2 (1994).
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and Commercial Matters (September 1968) as amended by the "Brussels
Regulation." When lis pendens is detected in virtue of Article 27, ‘every court
seised second must stay its proceedings until the court first seised has decided
upon its jurisdiction.” This concept, known as the ‘first-come, first-served’
rule, is designed to avoid irreconcilable judgments that may arise within the
European Union and is conceived as a very mechanical concept that rarely
allows an exception.'

According to the concept of lis alibi pendens principle, in case of parallel
litigation, the case should be heard in the body first applied to. For example,
if state A applied to the tribunal 1 alleging that state B breached its treaty
obligations with regard to state A and state B files an application with a
counter-submission to the tribunal 2, then the case should be heard in the
tribunal 1 in order to avoid parallel proceedings. In Turner v Grovit®
judgment on April 27, 2004, an English court, being the first court seised,
issued an injunction to restrain one of the parties from pursuing the
proceedings they had commenced in Spain. Even where the defendant is
acting in bad faith with the intention of frustrating the current proceedings,
the issue of an injunction was inconsistent with the Convention. The English
court should trust the Spanish court to apply Article 27(2).2!

2.Forum non conveniens principle

Forum non conveniens is defined as: “the doctrine that an appropriate forum
— even though competent under the law — may divest itself of jurisdiction if,
for the convenience of the litigants and the witnesses, it appears that the action
should proceed in another forum in which the action might also have been
properly brought in the first place.”?? It is a principle that allows courts that
have jurisdiction over a case to stay or dismiss the case upon a determination
that the case may be heard more appropriately in another court.? The trial
court is given substantial discretion in determining whether a more
appropriate forum exists and, if so, whether to remain or dismiss in favor of
that other court.*

Although in Owusu v Jackson?®, the European Court of Justice stated that
application of this principle and also the exercising of discretionary power by
the Court, available under its national law, even where the jurisdiction of no
other Contracting State under the 1968 Brussels Convention is in issue, and

19 See Eisengraeber, Lis alibi pendens under the Brussels | Regulation - How to minimise ‘Torpedo
Litigation’ and other unwanted effects of the ‘first-come, first-served’ rule , Exeter Papers in
European Law No. 16, (2004).

20 See Turner v Grovit (C-159/02), (2004).

2L Blanke G., The Turning Tides of Turner, Business Law Review, 261-270 (Oct. 2004).

22 Black's Law Dictionary (8th ed. 2004).

23 Spiliada Maritime Corporation v Cansulex Ltd, 476 (1987).

24 See Ronald A. Brand, Forum non conveniens, Max Planck Encyclopedia of Public International
Law [MPEPIL] (2019).

%5 See Owusu v Jackson, JUDGMENT OF THE COURT (Grand Chamber), C-281/02 (2005).
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the proceedings have no connecting factors to any other Contracting State?,
is inconsistent with the Brussels Convention?, this principle continues to be
widely-recognized and applicable.

The doctrine of forum non conveniens is fundamental when the same claim
is brought between the same parties in multiple courts. In such instances of
parallel litigation, forum non conveniens creates an emphasis on the first to
render judgment and is founded on the implicit assumption that the case
should not be heard in the court seised but rather in the court most
appropriately situated in light of the facts and circumstances of the case.?

For an issue of propriety under the principle of forum non conveniens to arise
before the Court because of overlapping jurisdictions, it is necessary that the
defendant State contests the Court’s jurisdiction or at least argue that the
dispute is referred to the other court or tribunal. Several elements have to be
weighed by the Court before concluding that it is inappropriate to exercise its
jurisdiction. Some of those elements are as follows: the other court or tribunal
might not have jurisdiction over the whole dispute; the settlement of the
dispute may well be delayed; deciding the dispute would require an
examination of questions of international law that are not included among
those for which the other court or tribunal is thought to be particularly
qualified; the procedure before the other court or tribunal would not provide
the same opportunities for defense.?

As a legal practice, In Gulf Oil Corp. v. Gilbert¥, the Supreme Court held
that federal courts have the discretion to dismiss suits properly within their
jurisdiction under the doctrine of forum non conveniens.® The doctrine makes
dismissal appropriate whenever another forum exists where the suit may also
be brought.?

B. Judicial comity

Another judicial doctrine regulating the issue of parallel litigation, the
doctrine of judicial comity requires, out of deference and respect, one Court
in one state or jurisdiction to give effect to the laws and judicial decisions of
another.?® Comity is a principle derived from national legal systems, mostly
from common law countries.? It is a flexible doctrine enabling the cooperation

% Sypra note 16, § 7.

27 Brussels Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial
Matters (1968).

21d., AQ).

2 Giorgio Gaja, “Relationship of the ICJ with Other International Courts and Tribunals”, Statute of
the International Court of Justice: A Commentary, 647-660, 8 15 (3rd ed. 2019).

30 Gulf Oil Corporation v Gilbert, 330 US 501 (1947).

31 bid.

3215 C. Wright, A. Miller & E. Cooper, Federal Practice and Procedure, § 3828 (1976).

33 A Dictionary of Law, Oxford University Press (2014); See Also Cases: Cases: Attorney General V
Jonathan Cape Ltd (1976); Newland V. Hall, 527 F.3d 1162 (2008).

3 Yuval Shany, The Competing Jurisdictions Of International Courts And Tribunals, 260 (2004).
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of tribunals within the international legal order.® In the sense that it functions
as a principle for resolving issues of overlapping jurisdiction, it operates to
allow the tribunal to limit its own jurisdiction where the exercise of that
jurisdiction would be unreasonable or inappropriate in particular
circumstances.’ The interest of comity is especially strong where a foreign
parallel proceeding is ongoing... and there is a possibility that the award will
be set aside since a court may be acting improvidently by enforcing the award
prior to the end of the foreign proceedings.?”

Comity may be exercised at three levels of multi-fora litigation. Firstly, it
can be invoked if no further proceedings are initiated, but the possibility
exists, and the tribunal which was charged with the case takes this into
account. The second and third possibilities are if parallel proceedings have
already been initiated.® If a court or tribunal exercises comity, it is not in the
position to fully decline jurisdiction if there is no legal obligation to do so, as
that would go beyond its power and contravene the rights of the parties to
seek a ruling from that court or tribunal. Therefore, if this right has not been
waived by the parties, a tribunal that exercises comity and is in doubt about
there being a legal obligation of the parties to refrain from proceedings as a
result of another tribunal having exclusive jurisdiction, it may only suspend
proceedings.® If it declines jurisdiction, both tribunals could end up declining
jurisdiction. This would result in a potential complainant, originally enjoying
the possibility of bringing the case before two different fora, being left without
a remedy at all.* This possibility was addressed in the Southern Pacific v.
Egypt case by an ICSID tribunal. Originally the ICSID tribunal had suspended
proceedings because there were parallel proceedings ongoing before the
French cour de cassation (French Court of Cassation). However, the tribunal
was aware that declining jurisdiction could lead to a “negative conflict of
jurisdiction.” Therefore, the ICSID tribunal had “as a matter of comity”*! not
exercised its jurisdiction, while there was a decision pending by the other
tribunal. After the cour de cassation had declined jurisdiction, the ICSID
tribunal took up the case again.*?

Judicial comity was referred to in several cases as a basis for declining to
exercise jurisdiction by courts. For instance, in 1996, The New York District
Conn declared not to have jurisdiction in the Aguinda proceedings, based on
forum non conveniens and "international comity." Also, in the Laker Airways v.

3 Slaughter, A Global Community of Courts, 44 (2003).

3 Caroline Henckels, Overcoming Jurisdictional Isolationism at The WTO — FTA Nexus: A Potential
Approach for The WTO, 19 EJIL 571, 584 (2008).

37 Higgins v. SPX Corporation, Case No. 1:05-CV-846, 4 (2006).

38 Supra note 36.

% 1hid.

40 Tim Graewart, Conflicting Laws and Jurisdictions in the Dispute Settlement Process of Regional
Trade Agreements and the WTO, 1 Contemp. Asia Arb.J. 287, 316 (2008).

4 Ibid.

42 |bid.
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Sabena decision, the Court stated that it has to consider interests in
international comity and the avoidance of conflicting judgments as part of its
analysis as to whether any such agreement existed.*

Conclusion

With the proliferation of judicial and quasi-judicial bodies aiming the
settlement of international disputes, the cases of hearing of the disputes on
the identical or related subject matters between the same parties in several
dispute settlement organs at the same time increased. The potential room for
parallel proceedings is growing day by day. Lots of cases are heard in two or
more judicial or quasi-judicial bodies at the same time, especially in
arbitration law. Parallel proceedings, being quite widely spread nowadays,
constitute a breach of the international legal order. For example, when two
states having a dispute apply to two different dispute settlement organs, this
ends up with one of two possible results: two absolutely contradicting
decisions or one state being punished by the decisions of two bodies at the
same time.

While there is no universal solution to this problem, different procedural
mechanisms have been developed to avoid or mitigate the undesirable effects
of parallel proceedings.* Even these mechanisms that include such judicial
doctrines as judicial propriety and judicial comity are not enough as there are
still inherent limitations and glaring weaknesses with each of those methods.
Left alone, parallel proceedings can eventually lead to 'fragmentation and
unpredictability'.*> After all, by increasing the burden on the parties and
frustrating their attempts to enforce arbitral awards, parallel proceedings are
bound to have a negative impact on the role of the international dispute
settlement mechanism.

Problems, concerning the multiplication of available dispute settlement
forums and the related substantive issue of increased fragmentation of
international law, have received heightened academic attention. This is also
evidenced by the International Law Commission’s decision to include the
topic of ‘fragmentation of international law” in its long-term work program in
2000. In 2002 an ILC study group was formed dealing with the topic
‘Fragmentation of International Law: Difficulties Arising from the
Diversification and Expansion of International Law’. Although the ILC’s own
terms of reference concentrate on substantive problems of fragmentation and
purport to exclude issues concerning the relationship among international

43 Hulley Enterprises Ltd. v. Russian Federation, PCA Case No. 2005-03/AA226, Memorandum
Opinion of the US District Court for the District of Columbia, § 36 (2016).

4 Bernardo M. Cremades, Ignacio Madalena, Parallel Proceedings in International Arbitration, 24
Acrbitration International 507, 507 (2008).

45 Nadia Erk-Kubat, Jurisdictional Disputes in Parallel Proceedings: A Comparative European
Perspective on Parallel Proceedings Before National Courts and Arbitral Tribunals,1 (2014).
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judicial institutions, these issues do regularly surface also in connection with
substantive problems.*

Taking into account all above-mentioned facts, we could come to the
conclusion that, different international bodies and research centres try to find
a solution to the issue of parallel proceedings in international dispute
settlement. Nevertheless, now, Dispute Settlement Bodies may reduce the
number of cases being heard in multiple dispute settlement bodies through
applying doctrines mentioned in this work: the doctrine of judicial propriety
and the doctrine of judicial comity.

46 August Reinisch, International Courts and Tribunals, Multiple Jurisdiction, § 27, (2006).
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EFFECTIVE INVESTIGATION AS A PART OF POSITIVE
OBLIGATIONS OF A STATE: IN THE CONTEXT OF
NORTHERN IRELAND CONFLICT

Abstract

Protection of the right to life has an essential role in the Human Rights system and is vital
for realization of other remaining rights. For several years while dealing with cases related
to other rights and creating complex elements, the European Court of Human Rights in
cases concerning the right to life just examined whether the negative obligation not to kill
was violated or not. However, the situation changed first with McCann v UK case, where
the Court put a positive obligation on States to conduct effective investigations and evolved
it with other cases that were also related to the conflict in Northern Ireland. The conflict
itself is interesting from another perspective too which is called ‘Collusion’, where the State
agents allegedly contacted Loyalist paramilitaries in order to eliminate Nationalist
minorities so that it seemed there was not a violation of negative obligation ‘not to kill’.

Annotasiya

Yasamaq hiiququnun qorunmas: digar hiiquqlarin hayata kegirilmasi iiciin vacibdir va Insan
Hiiquqlar: sisteminda ahamiyyatli rola malikdir. Avropa Insan Hiiquglar: Mahkomasi uzun
illar digar hiiquqlarla alagali islora baxarkan yasamaq hiiququ ila alagadar islarda sadaca
oldiirmamaklo bagli olan neqativ 6hdaliyin pozulub-pozulmamasimi yoxlayirdi. Amma
vaziyat ilk dafs McCann Birlagsmis Kralliga qars: isinda dayisdi, Mahkama Ddévlatlarin
iizarina effektiv tohqigatin aparilmas: ila alaqali pozitiv 6hdalik qoydu va bunu Simali
Irlandiyadaki konfliktlo bagl olan biitiin islora aid etdi. Konflikt “Gizli razilagma”
adlandinilir va oOzliiyiinda maraqly goriiniir, ciinki Dévlat qullugqeulart Milliyatci azlig
niimayandalarini siradan ¢ixarmagq iigiin Kraliyat tarafdar: doyiisciilorlo miintazam sakilda
alaqaya girir va neqativ 6hdaliyi pozmamug kimi goriiniirlar.
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Introduction

The right to life, one of the basic human rights and fundamental freedoms,
is enshrined in many international human rights documents, such as the
Universal Declaration of Human Rights,? International Covenant on Civil and
Political Rights,® African Charter on Human and Peoples” Right* and Charter
of Fundamental Rights of the European Union.> Within the United Nations’
human rights protection system, the mandate of Special Rapporteur on
Extrajudicial, Summary or Arbitrary executions was also established in 1982.
With these global and regional human rights instruments that provided basic
protection and were also improved further with documents such as The
United Nations Principles on the Effective Prevention and Investigation of
Extra-legal, Arbitrary and Summary Executions (hereinafter ‘the UN
Principles’)® and the United Nations Manual on the Effective Prevention and
Investigation of Extra-legal, Arbitrary and Summary Executions (hereinafter
‘the UN Manual’),” safeguards for the right to life progressed during the last
few decades. The UN Principles require thorough, prompt, and impartial
investigations of alleged violations of the right to life by competent
investigators with adequate authority to conduct an effective investigation
that will be followed up by a written report. Additionally, the UN Principles
invite governments to conclude investigations with the prosecution of the
perpetrators, regardless of the location of the murder and the identity or
nationality of the perpetrator or victim. The blanket immunity, defenses of
superior orders, or command responsibility, by which a commanding officer
blames his troops for any violations are also forbidden.

The UN Manual grows upon the concepts provided in the U.N. Principles
by setting forth special guidelines on conducting investigations into
deprivations of life. Particularly, the U.N. Manual endorses the Model
Protocol for a Legal Investigation of Extra-legal, Arbitrary and Summary
Executions (hereinafter ‘Minnesota Protocol’). The Minnesota Protocol
provides model methods of investigation, purposes, and procedures of an
inquiry and processing of the evidence. The Minnesota Protocol demands that
all investigations be embodied by competence, thoroughness, promptness,
and impartiality.

At the regional level, a broader definition, protection, and circumstances
under which the right can be deemed was set up by Article 2 of The
Convention for the Protection of Human Rights and Fundamental Freedoms

2 Universal Declaration of Human Rights, art. 3 (1948).

3 International Covenant on Civil and Political Rights, art. 6 (1966).

4 African Charter on Human and Peoples’ Rights, art. 4 (1981).

® Charter of Fundamental Rights of the European Union, art. 6 (2012).

® The United Nations Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary
and Summary Executions (1989).

" United Nations Manual on the Effective Prevention and Investigation of Extra-legal, Arbitrary and
Summary Executions (1991).
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(European Convention on Human Rights, as amended) (hereinafter ‘the
ECHR").% The first paragraph of the Article stresses that life is protected by the
law, and arbitrary deprivation of life is prohibited. The Article gives in its
second paragraph exact conditions that are not contraventions to the right.
Additionally, the European Court of Human Rights (hereinafter ‘the Court)
throughout its case law, such as McCann v the UK, * McKerr v the UK and three
other related cases (hereinafter ‘McKerr group cases’),' Isayeva, Yusupova and
Bazayeva v Russia'! developed a set of standards as positive obligations for the
States to comply with on the basis of those conditions, as also concluded by
Chavelieur-Watts.”? Particularly in relation to the cases dealing with the
conflict in Northern Ireland, the Court clarified some substantive and
procedural obligations. Part I is dedicated to the analysis of these obligations
and requirements in case of breaches of the right to life. Part II concentrates
more especially on effective investigations into the deaths that occur either by
the use of force by state agents or under suspicious situations. The Court
recognized the obligation of effective investigation initially in the McCann
case, then advanced different key elements of this notion in McKerr group
cases. In Part III, the definition of “‘collusion” and challenges to it, inquiries into
killings will be examined and the reason behind the hesitation of the Court
will be gone through. The paper will analyze the respective judgments of the
Court, evaluate what were the main aspects and shortages of these cases
regarding effective investigations and outline how these cases impacted the
conflict and future case law.

I. Positive obligations of states according to
Article 2 of the ECHR

The States upon signing international human rights treaties take
responsibility to abide by their rules, to respect and to protect human rights
provisions codified in the document. For instance, states should refrain from
intervening in the realization of the rights for the execution of negative
obligations. However, for fulfilling positive obligations they should engage in
activities.’® As Mowbray stresses, states cannot fulfill their duties just
remaining passive.* Concerning violations of Article 2 of the ECHR, the Court

8 The Convention for the Protection of Human Rights and Fundamental Freedoms, (European
Convention on Human Rights, as amended) (1953).

® McCann and others v the UK, App no 18984/91 (1995).

10 McKerr v the UK, App no 28883/95 (2001); Hugh Jordan v the UK App no 24746/94 (2001);
Shanaghan v the UK App no 37715/97 (2001); Kelly and others v the UK App no 30054/96 (2001).

11 |sayeva, Yusupova and Bazayeva v Russia, App nos 57947/00, 57948/00 and 57949/00 (2005).

12 Juliet Chevalier-Watts, Effective Investigations under Article 2 of the European Convention on
Human Rights: Securing the Right to Life or an Onerous Burden on a State?, 21(3) The European Law
Journal of International Law 701, 703 (2010).

13 |lias Bantekas and Lutz Oette, International Human Rights Law and Practice, 76 (2013).

14 Alastair Mowbray, The Creativity of European Court of Human Rights, 5 Human Rights Law Review
57, 78 (2005).
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established several positive obligations in different contexts following the
McCann case which is discussed below, namely creating a system of norms
and adequate control for reducing the risk to a reasonable minimum?® to
protect lives of persons from environmental disasters; establishment of the
reason of individual’s death who is under the care of medical staff and their
liability'® for deaths occurring during a surgical or medical procedure;'” or
having an obligation to protect an individual with preventive measures
whose life is threatened by illegal acts of not state agents, but another
individual.’® In its case law, the Court also stressed that once the authorities
get the information about the death, they should immediately take
appropriate actions, without waiting for a formal complaint by the next-of-
kin.?

Besides these cases, the Court also defined the essential elements of the use
of force by state agents that can breach the right to life. According to Janis,
Kay, and Bradley, the case law of the Court regarding this aspect of Article 2
can be divided into 3 subcategories:*

1. The use of excessive force by state agents;

2. Adequate planning and control of operations; and

3. Effective investigation of deaths.

The cases regarding the Northern Ireland conflict touch upon all three
aspects and are related to the murders by state agents or paramilitaries. Since
1921, after twenty-six counties gained their independence from Britain, but
the Northern part remained within it, Unionists and Nationalists had divided
views over the fate of the island of Ireland. The murders which were called
‘the Troubles’, occurred with regard to this disagreement. Initially, emerging
as a civil rights movement because of discrimination against the Catholic
Nationalists, the events made an abrupt turn into violence when the UK
government sent militaries to the island. While this paper will not address
political, religious, and other aspects of the conflict, it should be remembered
that because of this conflict many people lost their lives.!

The Court formulated important elements of substantive and procedural
obligations of states in relation to Article 2 with cases concerning the conflict.
First time in the McCann case, the Court stressed the importance of
proportionality and the absolute necessity of the act of lethal force. Not giving

15 Binisan v Romania, App no 39438/05, 126 (2014).

16 Powell v the UK, App no 45305/99, § 1 (2000).

17 Tony McGleenan, Investigating Deaths in Hospitals in Northern Ireland, Does the System Comply
with European Convention on Human Rights, Northern Ireland Human Rights Commission, 13 (2004).
18 Osman v the UK, App no 23452/94, § 115 (1998).

19 Ahmet Ozkan and others v Turkey, App no 21689/93, § 310 (2004).

20 Mark Janis, Richard Kay and Anthony Bradley, European Human Rights Law: Texts and Materials,
130 (3rd ed. 2008).

21| ynn Wartchow, Civil and Human Rights Violations in Northern Ireland: Effects and Shortcomings
of the Good Friday Agreement in Guaranteeing Protections, 3(1) Northwestern Journal of International
Human Rights 1, 1-4 (2005).
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the exact definitions, the Court emphasized that necessity test under Article 2
should be more stringent than ‘necessary in a democratic society’ test
applicable under Articles 8-11%2 because what is at stake is life which is vital
for the realization of other rights.

The Court found a breach of the right because of the planning and conduct
of operations where State agents killed three Irish Republican Army
(hereinafter ‘IRA’) members. It determined that the operation was not well-
planned. The authorities could have stopped the suspects from entering
Gibraltar, and made no reservation for their intelligence assessments being
flawed, which led to the use of fatal force.” Therefore, judgment emphasized
states’ positive obligations to take effective security measures before resorting
to lethal force.

This paper argues that the judgment can be challenged on many grounds,
as written down by nine judges in their dissenting opinions. First, arresting at
the border and releasing them because of a lack of evidence would result in a
renewed and more successful terrorist attack. Second, the intention and
actions, including previous ones, of terrorists were clear that they would have
no hesitation to detonate a bomb, risking many lives. Finally, only they knew
their plan exactly. Consequently, any plan of state agents would be assumed
one, so they acted with honest belief.? The Court did not address separate
means of communication used by intelligence, military, and police units that
actually have a great impact on the conduct of the operation. The reasoning
of the Court is also interesting and questionable, as the Court accepted that
training, instruction, and operational control ‘carefully reflected” the ECHR
standards.?

Nonetheless, the importance of the McCann case for the protection of the
right to life should not be underestimated. The judgment accentuated
proportionality and the absolute necessity of the use of force and the
significance of planning any action of a state that can result in death.

II. Effective investigation and its key elements
as a procedural obligation

The notion of the effective investigation was an innovative term in the
context of Article 2 of the ECHR brought with the McCann case. The Court
stated that without a method examining the legality of the use of force, the

22 Supra note 9, § 149.

2d., § 213.

24 Onder Bakirciglu and Brice Dickson, The European Convention in Conflicted Societies: The
Experience of Northern Ireland and Turkey, 66(2) International and Comparative Law Quarterly 263,
277 (2017).

%5 Supra note 9, Dissenting opinion.

% d., § 156.
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prohibition of arbitrary murder would be meaningless.?” According to
Weekes, the obligation to carry out an effective investigation is ‘adjectival’ to
the substantive obligation of protecting life.?® Although the Court did not find
a violation of the right in this regard, the emergence of the concept in the case
law of the Court is of vital importance. The Court did not provide what it
meant with the effective investigation in the McCann case. It went on just
stating that in this case the form and conditions of such investigation were
unnecessary, as authorities carried out the inquest in a proper manner.?
Subsequently, the Court missed a chance for six years to better analyze the
details of effective investigation. Sicilianos believes that the reasoning of the
Court was to be prudent for not imposing an excessive burden on national
authorities.?® The paper is of the opinion that the Court did so in order not to
enter the area of sovereignty and margin of appreciation of States Parties, as
also reckoned by Irwin.%!

This paper also claims that instead of finding a violation in the conduct of
the operation, the Court could have found a violation of effective
investigation. As it is clear from the facts, no proper investigation and
collecting evidence from the scene took place® and the Court did not address
arguments submitted by applicants regarding the independence of the jury®.
Therefore, although there was an investigation, but one cannot call it
‘effective’ within the terms of Article 2.

However, the Court clarified the purpose and essential elements of
effective investigation in McKerr group cases which also concern the conflict.
Securing the implementation of domestic legislation, protecting the right to
life, and ensuring accountability of those who are responsible is the ultimate
purpose of effective investigation.® It is not an obligation of result, but of
means® since it is not about obtaining prosecution or conviction, but swiftly
reacting to the deaths and conducting an investigation in accordance with
requirements. Additionally, the Court noted that where there is an adversarial
procedure before an independent and impartial judge in a criminal trial, then
the process must be regarded as furnishing the strongest safeguards of an
effective procedure.’ It should be stressed neither the prevalence of violent

27d., 8161.

28 Robert Weekes, Focus on the ECHR, Article 2, 10(1) Judicial Review (2005),
https://www.tandfonline.com/doi/abs/10.1080/10854681.2005.11426412 (last visited Oct. 4, 2019).

29 Supra note 9, § 162.

%0 Linos-Alexandr Sicilianos, Preventing Violations of the Right to Life: Positive Obligations under
Article 2 of the ECHR, 3(2) Cyprus Human Rights Law Review 117, 128 (2014).

31 Kara Irwin, Prospects for Justice: The Procedural Aspect of the Right to Life under the European
Convention on Human Rights and Its Applications to Investigations of Northern Ireland's Bloody
Sunday, 22 Fordham International Law Journal 1822, 1857 (1999).

32 Supra note 9, § 94-95.

%31d., § 157.

3 McKerr v the UK, App no 28883/95, § 111 (2001).

%1d., § 113.

%1d., § 134.
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armed clashes nor the high incidence of fatalities can discharge the states from
the obligation of conducting an effective investigation into deaths arising out
of clashes involving the security forces under Article 2.

Regarding the elements, while the Defence Committee Report stresses just
three elements,® Chavelieur-Watts argues that the notion has four key
components consisting of being given official sanction, independence,
openness, and expediency.* Analyzing the case law, this paper concludes that
there are four elements of effective investigation, namely independence,
adequacy, promptness and reasonable expediency, public scrutiny, and
participation of the next-of-kin.

According to the Court, independence means the persons conducting the
investigation should be independent of those involved in the events. Such
independence should be clear and practical, not only hierarchical or
institutional.** There should be independence and impartiality in the entire
process entirely, beginning from police investigation to the judicial process.
In Jaloud v the Netherlands, the Court in the context of the conduct of military
operations concluded that the mere fact, that the investigators and the
investigated shared the same living quarter, did not mean that the element of
independence was violated.*

Next, according to the precedents of the Court, adequacy is about deciding
if the used force was justified or not and finding and penalizing the liable
individuals. In order to test whether the use of force was justified, it is
apparently important to collect evidence. Hence, adequacy embraces
gathering eyewitness testimonies, forensic evidence, and autopsy.?
Moreover, if there is a plausible or credible piece of evidence or item of
information relevant to the unlawful murder, the authorities have
responsibility to carry out further investigation.*

Another key constituent of effective investigation is its promptness and
expediency. Under this term, the Court means a quick reaction of the
governmental bodies to the events having an element of the use of lethal force,
even though there can be hardships hindering the process.* Additionally, the
passage of time can damage the investigation.

Finally, the fourth feature is public scrutiny and participation of next-of-
kin. The Court clarifies the notion as disclosure of investigation materials to

37 Kaya v Turkey, App no 158/1996/777/978, § 91 (1998).

38 Defence Committee, Investigations into Fatalities in Northern Ireland involving British Military
Personnel, 11 (2016).

39 Chevalier-Watts, supra note 12, 711.

40 Supra note 34, § 112.

41 Jaloud v the Netherlands, App no 47708/08, § 189 (2014).

42 Armani Da Silva v the UK, App no 5878/08, § 233 (2016).

43 Brecknell v UK, App no 32457/04, § 71 (2008).

4 Hugh Jordan v the UK, App no 24746/94, § 108 (2001).

4 Mocanu and others v Moldova, App nos 10865/09, 45886/07 and 32431/08, § 337 (2017).
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the public, except for some sensitive materials and access to the stages of the
procedure.*

The Court, stressing all of these elements, touched upon the importance of
effective investigations in the framework of the conflict, where lack of such an
investigation can serve as a ‘fuel to fears of sinister motivations, as is
illustrated inter alia by the submissions made by the applicant concerning the
alleged practice of collusion by security personnel with loyalist
paramilitaries’.”

ITI. Collusion and its traces in the conflict
in Northern Ireland

One of the arguments put forward within the framework of the conflict is
that the State agents provided information and helped to the Loyalist
paramilitaries in order to get rid of the people who were suspected to be a
member of the IRA. The argument of collusion is very debatable, as there is
no clear definition of it. According to Campbell and Brenner, the ‘Collusion’
is a form of death squad activity* and these death squads are paramilitary
groups involved in state-sponsored or state-tolerated terror against political
opponents®. Cory uses a broader definition for the necessity of public
confidence in them and defines it as ‘ignoring or turning a blind eye to the
wrongful acts of servants or agents of police and army or supplying
information to assist them in their wrongful acts or encouraging them to
commit wrongful acts’. This paper argues that using broad definition is
understandable in the context of the conflict. However, individual acts of state
agents which happen without the command or the knowledge of superiors
and with personal incentive and belief cannot be covered by this term. From
the point of view of the author, such a definition not only puts an
unreasonable burden on states but also disregards the individualistic
character of criminal act of the perpetrator.

The inquiries into the alleged collusion in the murders occurring in
Northern Ireland became the centre of attention especially after the case of
Patrick Finucane. In 1989 members of the Ulster Freedom Fighters, loyalist
paramilitary organization, murdered Mr. Finucane, a human rights lawyer, in
his home in front of his family.5! After his death and on the background of
pre-existing and long-lasting concerns of involvement of British state security

46 Supra note 34, § 115-129.

47 Shanaghan v the UK, App no 37715/97, § 124 (2001).

48 See generally, Bruce Campbell and Arthur Brenner, Death Squads in Global Perspective: Murder
with Deniability (2000).

49 Bill Rolston and Phil Scraton, In the Full Glare of English Politics: Ireland, Inquiries and the British
State, 45(4) British Journal of Criminology 547, 547 (2005).

%0 House of Commons, Cory Collusion Inquiry Report: Pat Funicane, 21-22 (2004).

1 Amnesty International, Political Killings in Northern Ireland, London, Amnesty International UK
(1994).
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force, there were two inquiries conducted, the first by the former Head of the
Metropolitan Police Force Sir John Stevens (2003)%, the second by retired
Canadian Judge Peter Cory (2004)%. The inquiries found clear and irrefutable
evidence of collusion between loyalists, members of the Special Branch of the
Royal Ulster Constabulary (RUC), and British Military Intelligence. The
binding international Agreement was signed at Weston Park in 2001 where
the British and Irish Governments took an obligation to commit themselves to
hold a full public inquiry with Cory’s recommendation. However, the
promised public inquiry did not take place, and was replaced by an
independent review procedure chaired by Sir Desmond de Silva. However,
this new review did not answer the question whether the collusion was a
pattern of policy or not.

The case was heard by the Court, as well, and it decided that the UK
violated the right to life as the proceedings following the death of Mr.
Finucane failed to provide a prompt and effective investigation into the
allegations of collusion by security personnel.> The Court did not definitely
say there was a collusion, as it did not want to be involved in such a highly
political matter, like not deciding whether there was a shoot-to-kill policy in
previous cases. Nevertheless, it criticiced the inquiries and investigations held
by Government authorities such as police investigations, inquests, Stevens
inquiries, the investigation by theDirector of Public Prosecutions as they did
not satisfy the requirements set by Article 2 of the ECHR and did not address
the question about the existence of collusion.

The inquiries and reports to the acts committed by State agents were in
place before too. Immediately after the Bloody Sunday, where thirteen
protestors shot dead by British officers in Derry, Widgery Tribunal was
established, named after its lead Lord Chief Justice, Lord Widgery. In April
1972 the Widgery report was published and did not find any officer liable of
committed acts.>® Because of harsh criticism, in 1997 another inquiry mission
was created led by Lord Saville of Newdigate. Despite its limitations and
reporting 13 years later in June 2010, the Saville Inquiry refuted the original
Widgery Inquiry, finding that British officers were responsible for the
‘“unjustified and unjustifiable” deaths of victims.* David Cameron, then the
British Prime Minister, apologized on behalf of the British Government.

52 Sir John Stevens, Stevens Enquiry: Overview and Recommendations, QPM, DL, Commissioner of
the Metropolitan Police Service (2003)

%3 Supra note 50.

%4 See generally, Finucane v UK, App no 29178/95 (2003).

% Report of the Tribunal appointed to inquire into the events on Sunday (1972),
https://cain.ulster.ac.uk/hmso/widgery.htm (last visited Oct. 4, 2019).

% House of Commons, Report of the Bloody Sunday Inquiry (2010).
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Conclusion

The obligation of conducting an effective investigation for the protection of
the right to life and its further evolution with McKerr group cases brought
new value and perspective to international human rights law. Although there
are delays in the implementation of the judgments, their influence is far-
reaching within the UK.” After these cases, different acts and institutions
were established for the protection of rights and for ongoing investigations
into legacy cases. One of such documents is the Belfast Agreement of 1998
which is also known as the Good Friday Agreement. Both the British and Irish
governments took part in the effort together with the eight political parties of
Northern Ireland. The Belfast Agreement sets forth a commitment to civil and
human rights and equal opportunity. The Agreement upholds eight key civil
rights, including the right of free political thought, freedom of expression and
religion, the right to equal opportunity, and the right to freedom from
sectarian harassment. It also obliges the British Government to incorporate
the ECHR into Northern Ireland law. The Agreement also encloses several
crucial provisions with regard to areas of integrated education and housing,
the advancement of women, and equal employment opportunity for the
Nationalists and the Loyalists eliminating previous bad discriminatory
experiences.

Nonetheless, there are shortfalls too. To begin with, the Belfast Agreement
has two fundamental defects: Firstly, it did not give the people of Northern
Ireland full legislative autonomy or a greater voice in Westminster
Parliament. The local Assembly in Northern Ireland has still only limited
legislative capacity. Secondly, the Northern Ireland Act of 2000 provides for
the suspension of a devolved form of government. The British Prime Minister,
acting through the Secretary of State for Northern Ireland, can suspend the
Assembly and thereby stop its meeting or adoption of laws as well as halt the
operation of the North-South Ministerial Council, British-Irish Council, and
the British-Irish Intergovernmental Conference established under the Good
Friday Agreement. The Agreement also forgets about the involvement of
international actors, such as international non-governmental organizations
and experts. They had contributions in rebuilding post-conflict societies that
essentially helped to ensure both the success of that new society and its
highest respect for human rights. The Agreement should have provided
formal protection for human rights defenders too. It is essential on the
background of murders of Patrick Finucane in 1998 and Rosemary Nelson in
1999 which might have a chilling effect. The Agreement’s language is
ambiguous as to how the new commitments to human rights and impartial
justice will effect defense lawyers.

57 Alice Donald, Jane Gordon and Philip Leach, The UK and the European Court of Human Rights,
Research report 83, 49 (2012).
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The various institutions were also created, such as the Historical Enquiries
Team in 2005 and its replacement with Legacy Investigations Branch
(hereinafter ‘LIB’) in 2015 according to the Stormont House Agreement of
2014.% However, the activities of institutions were subject to high criticism
too. For instance, in 2017 the Northern Ireland High Court ruled that LIB was
not an independent institution under Article 2 of the ECHR.* As underlined
in the decision, ‘a fair-minded and informed observer’ would conclude that
LIB, which is part of the Police Service of Northern Ireland, is not fit for
carrying out an investigation based on previous experiences.*

The cases concerning the conflict had a significant effect on the case law of
the Court itself too. These cases influenced future cases regarding the conduct
of the operation and effective investigation, such as Chechenya cases. On the
ground of major elements of McKerr group cases, in Isayeva v Russia the Court
highlighted the balance between pursued aim and means employed for
achieving it.°!

The cases are also important as to draw attention that the implementation
of this obligation with its four elements maintains public confidence.®
Although they can be criticized for many aspects, mentioned above, they
underlined the continuing problems in Northern Ireland and tempted the UK
government to adopt measures to tackle the issue. Thus far most of these
attempts failed, being a ‘piece-meal and minimalist approach to addressing
discrete Jordan defects’.®® Nonetheless, all the progress made should be
welcomed and the Court, as the Guardian, must continue to use the ECHR as
a ‘living instrument’ for defending human rights.

%8 Supra note 38, 5-8.

%9 High Court of Justice in Northern Ireland, Queen’s Bench Division, NIQB 28 [2017].

60d., § 118-125.

61 See generally, Isayeva v Russia, App no 57950/00 (2005).

62 Supra note 34, § 160.

83 Christine Bell and Johanna Keenan, Lost on the Way Home? The Right to Life in Northern Ireland,
32 Journal of Law and Society 68, 75 (2005).
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Murad Alizada”

FOVQOLADO VOzZiYYOTLOR VO INSAN HUQUQLARI
PANDEMIYA KONTEKSTINDO

Annotasiya

Mogalada pandemiya kontekstinda fovgalada vaziyyatlor zamani hékumoat salahiyyatlori ila
insan hiiquqlar: arasinda adalotli balansin tomin edilmasi problemi arasdirilir. Burada
fovgalada vaziyyat terminin anlayisi, elementlori va bu vaziyyatlorda insan hiiquq va
azadhglarmin miidafia olunmasi mexanizmi beynalxalg ganunvericilik va Azarbaycan
Respublikas1 Qanunvericiliyi baximindan tahlil edilmisdir. Epidemiyalarin garsisinin
alimmast moqsadilo tatbiq edilon va insan hiiquglarina miinasibatdo mohdudiyyat
tadbirlarinin hayata kecirilmasina imkan veran xiisusi karantin rejiminin qanuni asaslar:
tadgiq olunmugsdur.

Abstract

The article examines the problem of ensuring a fair balance between government authority
and human rights during emergencies in the context of the pandemic. The concept and
elements of the state of emergency term and the mechanism of protection of human rights
and freedoms in these conditions have been analyzed according to the international law and
the legislation of the Republic of Azerbaijan. The legal basis for a special quarantine regime
implemented to prevent the epidemics and allowed the use of restrictive measures towards
human rights was also examined.
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Giris

eni nov koronavirus (SARS-Cov-2!) naticasinde ortaya ¢ixan COVID-

19 pandemiyas: biitiin fovqgelada vaziyyetlor kimi dovlstlari insan

hiiquqglar1 ve ictimai saglamligin hansi Olgtide temin olunmasi
dilemmas1 qarsisinda qoydu. Moaqalede mahz bu dilemma ilo iizlesen
dovlatlorin hayata kecirdiyi tadbirlorin beynalxalq hiiquga uygunlugu,
habels fovgalade vaziyyetlerds insan hiiquglarinin qorunmasi baximindan
beynslxalq hiiququn timumi movqeyi, hamg¢inin Azarbaycan Respublikasi
Qanunvericiliyinde bu moesalenin neca hall olunmas: tedqiq olunacagq,
movcud olan ziddiyyestli maqamlar tohlil edilacok ve diqget moarkezina
¢okilon problemli magamlarin halli ilo bagli tokliflar irali siirtilacekdir.

Bu? ve ya digar® pandemiyalar illor 6ncadan elmi olaraq toxmin edildiyi
kimi,* golocokda do basar camiyyatinin basqa pandemiyalarla qarsilasmasi
labiid olaraq qalmaqdadir (en azindan basariyyat xastsliklars, imumiyyatls,
yoluxmamaga, ya da biitiin xastaliklari derhal dof etmays qadir olana gadar).
Bu isa har dafs dovlatlerin yuxarida gostarilon problemlarls tiz-lize qalacagini
bildirir. Qeyd edilon sebaba gors, beynalxalq hiiquqda bu kimi févgalada
vaziyyatlerde dovletlerin hiiquq ve vezifslarini miisyyen eden mexanizm
formalagmigdir.

Pandemiyanin moenfi tasirlari neaticesinda zerer ¢oken dovletlar sirasinda
Azarbaycan da yer alir. Virusun yayilmasinin qarsisini almaq tiglin
Azarbaycan Respublikasi da pandemiyanin idare olunmasi iizra okser
olkalards tatbiq olunan karantin rejimi, sarhadlarin baglanmasi ve s. kimi
moahdudiyyaetlarden istifads etmali oldu.

Msahdudiyyatlarin tatbiqgi ticiin legitim sabab (siiratlo hava ve damc yolu
ilo yayila bilen virus) olsa da, har bir dovlstin beynslxalq hiiquqla tizarina
diison oOhdbaliklari tizra hiiquqi risklor moévcuddur. Dovlat resurslarinin
hiiquqi pozuntularla baglh kompensasiya toloblorine yonaldilmasi riskini
azaltmaq maqsadi ile sonraki labiid pandemiyalarin yayilmas:i seraitinds
dovletin daha yaxsi hiiquqi alstlorinin olmasi zeruridir. Tatbiq olunan

! Umumdiinya Sohiyys Toskilat;, Naming the coronavirus disease (COVID-19) and the virus that
causes it, burada bax: https://www.who.int/emergencies/diseases/novel-coronavirus-2019/technical-
guidance/naming-the-coronavirus-disease-(covid-2019)-and-the-virus-that-causes-it (Son baxis tarixi:
3 May 2020-ci il).

2Cheng, V. C,, Lau, S. K., Woo, P. C., & Yuen, K. Y., Severe acute respiratory syndrome coronavirus
as an agent of emerging and reemerging infection, 20(4) Clinical microbiology reviews 660, 661
(2007).

% Ludwig, S., Stitz, L., Planz, O., Van, H., Fitch, W. M., & Scholtissek, C., European swine virus as a
possible source for the next influenza pandemic?, 212(2) Virology 555, 556 (1995).

4 Diinya Iqtisadi Forumu, The Global Risks Report, 11" edition, burada bax:
http://www3.weforum.org/docs/GRR/WEF_GRR16.pdf (Son baxis tarixi: 29 May 2020-ci il).
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moahdudiyyatlarin effektiv natice vermsosi ticiin faktiki legitim tadbirlar sosial-
igtisadi baxamdan da hiiquqauygun rejimds tatbiq edilmalidir. Biitiin bunlara
gora movcud veziyyat, beynalxalq hiiquqi aktlar ve milli qganunvericiliyin
sistematik tohlil olunmasina ehtiyac vardir. Belo tohlil dovlatin novbati labiid
pandemiyalara hiiquqi baximdan daha hazirligh olmasina fayda veracokdir.

Pandemiya kimi bir févgeslads veziyysetin adi, yeni normal hesab edilen
vaziyyetlorden farqlondiyi deqiqdir. Bes hemin forqliliyi yaradan hiiquqi
asaslar ve onun tasiri ilo yaranan hiiquqi naticaler nslerdir? Bu sual
aydinlasdirmaq moagqsadi ilo maqalenin ilk hissesinds fovgalade veziyyatin
anlayisl, onun yaranmasi asaslari, bu garaitdes insan hiiquq ve azadliglarina
totbiq olunan mohdudiyystlorin meyarlari ve onlarin Azarbaycan
Respublikas1 ganunvericiliyinds yeri tahlil edilacokdir.

Magqalenin ikinci hissesinde ise 2020-ci ilin ilk aylarindan etibarsn
comiyyatin normal heayatimi ciddi dayisikliklars maruz qoyan fovgalads bir
halin - global epidemiyalarin yayilmasinin garsisinin alinmasi mexanizmi,
miioyyen dovletlerin tacriibesinds, habele Azarbycan Respublikasi
qanunvericiliyinde ictimai sshiyyenin miidafissi moaqsedi ilo insan
hiiquqlarina tetbiq edilon mahdudiyyaetlorin qanuni asaslar1 ve sarhadlari
todqiq olunacaqdar.

I. Févqgalada vaziyyatlards insan hiiquq vo
azadliqlarinin taminat

A. Hokumatin salahiyyatlari ve insan hiiquqlari.

Umumiyyatls, hokumatin salahiyyetleri ve vatendas azadliglari arasinda
adalatli balans qurmaq bir ¢ox hallarda dovlatler {igiin ¢atinliklor yaradir.
Xiisusile da gargin dovrlards har bir siyasi sistemin salahiyyatleri yaratma va
mohdudlasdirilma ilo bagli problemlari méveud olur.? Birlagmis Statlarin eks-
prezidenti Barak Obama 2013-cii ilde miintszem olaraq fardi mslumatlarin
toplamilmasi iigiin icazaleri temin edon Xarici Kosfiyyat Izloma Aktinine
solahiyyotlorinin tesdigi ilo bagli ABS ohalisinin artan naraziliglarina
miinasibatda fikirlarini bels ifads etmisdi: “[...] siz ham 100% tahliikasizlikls
100% soxsi hayatin toxunulmazligina nail olub, ham de minimum narahathga
sahib ola bilmazsiniz”.” Bu, Birlosmis Statlar tarixinde ilk belo hal deyildi.
2001-ci il 11 sentyabr hadisslarindan sonra kiitlovi terror aktlarmin artdig: bir
soraitdo Kongresin internet provayderlorini, elektron pogtlari, telefon
zanglarini, maliyys vesaitlarini izloamak {iciin “Patriot Act”® adl1 sanadi qabul

°> Michael G. Roskin, “Political science: an introduction”, 79 (2012).

® Foreign Intelligence Surveillance Act, 50 U.S.C. § 1801.

" Burada bax: https://obamawhitehouse.archives.gov/the-press-office/2013/06/07/statement-president
(Son baxis tarixi: 3 May 2020-ci il)..

8 Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and
Obstruct Terrorism (USA PATRIOT ACT) Act of 2001, Pub. L. No. 107-56, 115 Stat. 272, burada
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etmasi tabii olaraq amerikalilarin saxsi melumatlarin toxunulmazhgy ils bagh
narahatliqlarini artirmisda.

Qeyd edilon niimunalarden de goriindiiyii kimi, dovlet bazi hallarda
miioyyen bir hiiququn qorunmas: maqgsadile diger bir hiiquq normasmin
tominatinda istisnalar tetbiq ede bilir. Miasir konstitusiyalar insan
hiiquglarinin mshdudlasdirilmasma yalniz daha vacib olan hiiququn
gorunmasi magsadi méveud oldugu taqdirde yol verir.? Umumiyyatla, insan
hiiquqlar1 nazariyyssinde miitlaq hiiquglar va doévlstlerin miisyyen hallarda
geri ¢okilo bilacayi hiiquqglar farqlondirilir. Mbosalon, Olke orazisinda
zorakiligla miisayiat olunan kiitlavi igtisaslar bag verdiyi teqdirde insanlarin
hayat vo saglamliginin, yoni tahliikesiz yasamaq hiiququnun qorunmasi
magqsadile dovlatlorin fovgelada veziyyat rejimini elan etmoklo miisyyan
hiiquq ve azadliglar1 mehdudlasdirmasi miimkiindiir." Miitlaq hiiquglar (Bu
hiiquglar sirasina yasamaq hiiququ, isgenceys maruz qalmamaq hiiququ vo
s. daxildir vo onlarin he¢ bir halda mahdudlasdirilmasina yol verilmir) isa heg
bir durumda, hoatta fovgelads veziyyet seraitinde bels moahdudlasdirila
bilmaz.

Fovgalads vaziyyet anlayisina tarixdoe ilkin olaraq Qadim Roma idaresetma
sisteminda rast galinir.!? Bels ki, miiharibs, kiitlovi igtisas vo ya tisyanlar bas
verdiyi taqdirde senat (Qoadim Romada ali dovlst orqanlarindan biri
olmusdur. Xarici siyasat, maliyye masalaleri, harbi isler va s. Bu orqan
torofindon hayata kegirilirdi. Hal-hazirda ABS konqresinin yuxar1 palatasi
Senat adlanir) torafinden veziyystin aradan qaldirilmasi tiglin vezife miiddati
6 ayden ibaret olan idaragi teyin edilir ve hemin miiddst arzinds biitiin
solahiyyotlor onun alinde comlenirdi.’® Fovqgelads veziyyst daha tez
yekunlasdig1 taqdirds, 6 ayin bitmoasi gozlenilmaden secilmis olan soxsin
vazifasi da basa catirdi.™* Miiasir konstitusiyalar ve beynoelxalq qanunvericilik
Qadim Romada fovqalads vaziyystin yaranmasi asaslarini, burada moévcud
olan imumnazari ganunauygunlugu moenimsamisdir. Bununla bels,
beynalxalq qanunvericiliyin fovgelads veziyyet anlayist ve onun elementloari
baresinde movqeyi birmenali deyildir. Bu problem maqalsnin novbati
hissesinde miixtalif beynolxalq senadlerin tahlil edilmesi qaydasinda
nazardan kegirilocokdir.

bax: https://www.congress.gov/bill/107th-congress/house-bill/3162/text/enr (Son baxis tarixi: 3 May
2020-ci il).

® Burada bax: https://constitution.congress.gov/browse/amendment-4/ (Son baxis tarixi: 3 May 2020-
ciil).

10 Forhad Mehdiyev, Inzibati Hiiqug, 65 (2010).

11 Human Rights Comittee, General Comment 29, para. 3.

12 Wilfried Nippel, Policing Rome, 26 (2012).

13 Yeno orada.

% Yens orada.
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B. Beynalxalq hiiquqda févqgalada vaziyyat anlayisinin tasbiti
va tatbiqi sartlari

1. Avropa Insan Hiiquqlar: Konvensiyast

Insan hiiquq ve azadliglarinin qorunmasi sahasinds shamiyyet kesb edon
beynalxalq miiqavilelorden biri olan ve Azerbaycanin da iizv oldugu'
Avropa Insan Hiiquqlar1 Konvensiyasimn (bundan sonra Avropa
Konvensiyasi) 15-ci maddasins gors tizv dovletlor miitharibe ve ya millstin
hayatimi tohdid edan digar fovgslads hallar zamani, digar beynalxalq hiiquqi
ohdaliklorine zidd olmamaq sorti ilo, hemginin yalniz veziyystin
fovgeladaliyinin sartlondirdiyi deraceds, 6z 6hdsliklarine uygun olmayan
todbirlor gore bilor.® Yoni bu kimi durumlarda dovletlear vaziyystin
fovgeladaliliyinin gartlandirdiyi deraceni asmamagq serti ils insan hiiquq va
azadliglarina miinasibatde mahdudiyyst tadbirleri gors, hamginin miiayyan
hiiquglarin teminatindan geri ¢akils bilarlar.

Avropa Konvensiyasinin 15-ci maddasinda hom da qeyd edilir ki, bu miiddaa
gqanuni miihariba amoaliyyatlart noaticasinda oliim hallar1 istisna olmagla, 2-ci
maddonin (yasamaq hiiququ) va hamginin 3-cii maddonin (isgancalora maruz
qalmamagq hiiququ), 4-cii maddanin 1-ci bandinin (kélaliyin gadagan edilmasi) va 7-
ci maddonin miiddaalarima (qanunda nazards tutulmanugs cozanin yolverilmazliyi)
uygun olmayan tadbirlarinin goriilmasina asas vermir.” Yaoni hatta fovgalada vaziyyat
soraitinda  belo  bu maddalorda  tasbit edilon  hiiquqg va  azadliglarin
mohdudlasdirilmasina  yol — verilmir.  Buna  sabab  homin  hiiquglarin
mohdudlasdirilmasima yol verilmayon miitlaq hiiquqlar siyahisina daxil olmasidir.

2. Avropa Insan Hiiqgugqlart Mahkamasi

Avropa Konvensiyasina gora konvensiyanin tatbiqi tizra asas mahkomsa
orqani sayilan Avropa Insan Hiiquqlar1 Mahkemasi 6z qararlarinda millatin
hayatini tahdid edan fovgelads veziyyst anlayisina izah verir. Mahkemanin
movgeyina osasan,’® millatin hayatin1 tehdid edan fovgslads veziyyetin
movcudlugu ticiin bu - biitiin shaliye tesir gostoron ve miivafiq dovlstdaki
comiyyetin nizamli hayatina tahliiks yaradan faktiki bohran veziyyati, yaxud
miistasna ve ya qagilmaz tehliike olmalidir. Tahdid shali, srazi biitovliiyti ve
ya dovlat orqanlariin fealiyyatine gars: yonalir ve hatta miiayyen bir arazi
ilo goarcivalonse bels, yena do biitiin comiyyaet {iglin tohliike yarada bilar.
Burada “qagilmaz tahliikea”" termini bohran veziyyetinin realliga ¢evrilmali

15 "[nsan hiiquglarinin vo asas azadliglarin miidafissi haqqinda" Konvensiyanin vo onun 1, 4, 6 vo 7
sayli Protokollarinin tasdiq edilmesi barads Azorbaycan Respublikasinin 236-11Q sayli, 25 dekabr
2001-ci il tarixli Qanunu, burada bax: http://e-qanun.az/framework/1405 (Son baxis tarixi: 3 May
2020-ci il).

16 Avropa Insan Hiiquqlart Konvensiyasi, mad. 15.1.

17Yeno orada, mad. 15.2.

18 Yeno orada, mad. 19.

19 Lawless isi (Merits), Series A, No. 3, 56 (1961).
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va ya yaranma orafesinds olmali oldugunu bildirir. Yeni farziyye xarakteri
dasiyan bohran veziyyeti millotin hoyatim1 tehdid eden tohliike kimi
giymetlondirilmemsalidir.?

Ohdoliklerin tominatindan geri ¢okilma miistosna ve miivaqqeti tebiate
malik olmali, yalmz doévletin movcudlugu ve normal fealiyysti tohdid
edildiyi miiddetde davam etmalidir.?’ Avropa Mahkemasinin tacriibasina
asason, movcud fovgeladsa veziyyetin millstin hayatina tshliike yaradib-
yaratmayacagini miiayyanlasdirmok Ohdoliyi ilk ndvbade 6z millstinin
hoyatina goroe mosuliyyst dasiyan her bir tizv dovletin iizerine diisiir.?
Mshkama bunu bels asaslandirir ki, milli hakimiyyast orqanlar1 bels hallarda
beynalxalq mohkemoenin hakimine nisbaton daha alverisli veziyyotdadirlar.
Ciinki milli hakimiyyaet orqanlar1 fovgalade halin mévcud olub-olmadiginin
va onu aradan qaldirmaq magqsadi ile 6hdaliklarden geri ¢akilmak tigiin hansi
tadbirlerin zaruri oldugunun miisyyenlagdirilmasi baximindan,? habels
millatin hayati ilo birbasa ve daimi tomasda olduglarina ve konkret maqamda
olkenin texirssalinmaz tslebatlarindan xaberdar olduqglarma gors 15-ci
maddanin 1-ci bandi bu masala {izra hemin orqanlara, bu maddsys zidd
olmamagq sorti ils, miivafiq todbirlerin hoyata kegirilmasi ilo bagli genis
imkanlar tanyir.

3. Miilki va Siyasi Hiiquqlar haqqinda Beynalxalq Pakt
Azarbaycanin da toraf oldugu Beynoalxalq Paktin bu massloys aid
miiddeasinin matni asagidak: kimidir:?

Dovlat daxilinda millatin hayatini tahliika altina salan fovgalada vaziyyoat
zamani va bela halin movcudlugu rasman elan edilorkon, hazirk: Paktda istirak
edon dovlatlor hazirki Pakt iizra 0z ohdaliklorindon yalniz hamin vaziyyatin
talab etdiyi dlciida geri ¢okilmak ticiin tadbirlar gora bilarlar, bu sartla ki, bela
tadbirlaor onlarmn beynalxalq hiiquq iizra digar ohdaliklarina zidd olmasin va
insamn yalniz irqi, darisinin rangi, cinsi, dili, dini va ya sosial mansubiyyati ila
bagli alamatlari asasimda ayri-seckiliya yol verilmasina gatirib ¢ixarmasin.®
Beynaslxalq Paktmn 4-ci maddassine gore dovlestlerin fovqelade

vaziyyatlorde teminatindan geri ¢okils bilmayacayi hiiquq ve azadliglar
Avropa Konvensiyas: ilo fst-liste diislir. Bununla bels, Avropa
Konvensiyasindan forqli olaraq 4-cii madde hemin siraya Paktin 18-ci
maddasinds tesbit edilon diislincs, vicdan ve din azadligl hiiquqglarmi da
alave edir. Beynalxalq Paktin 8-ci maddasi icbari amayi qadagan etsa dbs,
burada qgeyd edilir ki, icbari emoak termini fovqelada veziyyetlor ve ya

20 Yeno orada.

21 De Becker Belgikaya qarst isi, 1 Eur. H.R. Rep. 43 (1979).

22 frlandiya Birlosmis Kralliga qars isi, Series A, No. 25, 78-79, para. 207 (1978).

2 Yeno orada.

2 «“Vatondaghq hiiquglan va siyasi hiiquglar haqqinda” Beynolxalq pakta qosulmaq barasinds
Azorbaycan Respublikasi Milli Maclisinin 227 sayli, 21 iyul 1992-ci il tarixli Qorari.

25 Mlki va Siyasi Hiiquglar haqqinda Beynalxalq Pakt, mad. 4.1.
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falakoatlorin bas vermasi halinda macburi olan xidmatlari nazarda tutmur.
Belalikls, fovgelada veziyyetlor zamani insanlarin falakstlorin naticelarinin
aradan qaldirilmasi magsadi ils icbari amayas calb edilmasi miimkiindiir.

4. Insan Hiiquqlar: Komitasi

Beynoalxalq Paktin asas noazarat orqani olan Insan Hiiquglari Komitasi?®
(bundan sonra Komits) indiyadak fovqelade veziyyst anlayismin izahina
cohd etmoamisdir. Bununla yanasi, Komits Beynslxalq Paktin févgeslads
voziyyotlorlo bagh 4-cii maddesine dair 29 némrali Umumi Serhinde”
bildirmisdir ki, millatin hayatmni tohdid edsn har hadise fovqgelads voziyyst
kimi qiymsatlondirilmali deyildir.?* Komits fovqgalade vaziyystin elan
edilmasine asas veran miiayyon sayda asaslarin oldugunu bildirmisdir ki, bu
siraya silahli miinaqisalor, tobii folaketlor, zorakiliq hallar1 ilo miisayiat
olunan kiitlavi igtisaslar, boytikolciilii senaye gazalari ve s. daxildir.?? Komita
0z garhinda miitenasiblik prinsipins istinad edir ve qeyd edir ki, bu prinsip
dovlatlorin fovgeladaliliyin sortlondirdiyi deracoden kenara ¢ixmamali
oldugunu  miisyyon  etmoklo  beraber, @ hamgcinin  hiiquqlarin
moahdudlagdirilmasina miinasibatda tetbiq olunur.*® Burada vurgulanir ki,
fovgelade voziyyatlorde teminatinin qiivveden diismasi yolverilmoaz olan
hiiquglarin siyahisinda bu ve ya digar hiiququn olmamasi ddvlatlarin bels
soraitde hamin hiiquqla bagh ohdsliklarden geyri-mshdud daraceds geri
cokile bilacayine delalet etmir.®® Fovqgalads veziyyatlor zamani mahkesma
tominatlari ilo bagh olaraq da Komits 6z movqeyini bildirmisdir:

“baxmayaraq ki, fovqolada wvaziyyat zamani istirak¢r dévlat mohkoma

miidafiasi wvasitalorini va digor hiiquqi miidafio vasitalorini tonzimlayan

prosedurlarin praktiki faaliyyatinda vaziyyatin fovgaladaliliyinin talab etdiyi

daracada diizalislor eda bilor, o, Paktin 2-ci maddasinin iiciincii bandinda

nazarda tutulmus miihiim ohdaliya, yani samarali hiiququ miidafia vasitalorini

tamin etmak ohdaliyina riayat etmalidir.”>

Son istinadi Uimumilaesdirerok belo ifade etmok miimkiindir ki,
mohdudlasdirilmasi yolverilmoz olan hiiquq ve azadliglarin samaraliliyi
tiglin mithiim shemiyyat dagiyan mahkemsa teminatlar1 qiivvads qalmalidir.®

5. “Sirakuz” prinsiplori
Sirakuz prinsiplori 1984-cii ilde ganunun aliliyinin tominat1 ve samaraliliyi
tglin  Beynolxalq Pakt torsfinden icaze verilon moahdudiyystlerin

% Yemo orada, mad. 28.

27 Burada bax:
https://www.uio.no/studier/emner/jus/humanrights/HUMR5503/h09/undervisningsmateriale/General
Comment29.pdf (Son baxis tarixi: 3 May 2020-ci il)

28 General Comment No. 29, para. 3.

2 Yeno orada, para. 3.

30Yeno orada; IN UN Doc., A/56/40 (vol. 1), 203, para. 4.

31 Yeno orada, para. 6.

32 UN doc. GAOR, A/56/40 (vol. 1), 206, para. 14.

3 Castillo Petruzi Peruya qars1 isi, Series C, No. 52, 215-216, para. 186.
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meyarlarinin, hamginin dovlastler tersfinden insan hiiquq ve azadliqlarma
miinasibatde miioyyan edilon tominatlardan geri ¢okilmonin asaslarmin
yaxindan tedqiq edilmasi maqsadi ila gebul edilmisdir.’* Prinsiplerin gabul
edilmasinde Beynalxalq Hiiqugstlinaslar Komissiyasi, Beynoalxalq Cinayat
Hiiququ Assosiasiyas;, “Urban Morgan” Insan Hiiquqlar1 Instituty,
Beynolxalq Cinayat Elmlari Yiiksok Arasdirmalar Institutunu tomsil edon
ekspertlor istirak etmisdir. Bu prinsipler Insan Hiiquqlar1 Komitasi iiciin
prosedurla bagli masalalarinin sarhi tiglin faydali bir baladcidir va fovgalada
hallarla bagli islorde ona komak etmak ticiin praktik tovsiyalar taqdim edir.®
Sert prosedural teleblar dovlatler {iciin fovgslads veziyyst rejimin tatbiqgini
¢otinlasdirir. Bels ki, burada konvensiyalar torafinden dovlastlorin subyektiv
sorhine imkan taniyan anlayislar ti¢lin deqiq izahlar miisyyen edilmisdir. Bu
iso 0z novbesinda dovlstlorin 6hdaliklordan geri ¢okilmasi tiglin movcud
olmali olan asaslarin c¢oargivealarini daraldir, habelo moahdudlasdirilmasi
gadagan edilon hiiquqlarin siyahisinmi genislondirir.

39 vo 41-ci prinsipler milletin hayatin1 tehdid eden févgealade voziyyst
anlayiginin izahin tasbit edir. Bu izaha gors tehdid dovlstin biitiin shalisins
vo ya orazisine qarst yonoalmali, dovlatin siyasi miistaqilliyini ve ya orazi
biitovliiytinii hadaf almalidir.’* Burada, heamginin geyd edilir ki, dovlstlarin
iqgtisadi ¢atinliklarls qarsilagsmasi bu anlayisin shate dairasins daxil deyildir.”
Buna sabab iqtisadi ¢atinliklarin ¢argivelerinin daha geyri-miisyyan olmasi ve
yerli igtisadiyyatin inkisaf tempinin miisbat olmadig1 toqdirda bels bir asasla
dovlastler tersfinden fovgelads veziyystin yaratdigi sslahiyystlerden sui-
istifads edilmasi ehtimalinin mévcudlugu ola bilar.

6. Insan Hiiquglar1 hagginda Amerika Konvensiyasi

Amerika Konvensiyasi fovgelade veziyyet anlayisini izah edarken
Beynslxalq Paktin ve Avropa Konvensiyasmin osksine “millstin hayat1”
ifadesinden istifade etmir vo dovlatlora “miiharibs, ictimai tohliiks, yaxud
istirak¢t dovlatin miistaqilliyini, hemginin tohliikesizliyini tahdid edan
fovgelade hallar zamani O6hdsliklorden geri ¢okilme imkanmi tanryir.
Umumiyyatls, Avropa Konvensiyasi ilo Beynalxalq Pakt bu baximdan eynilik
toskil edir. Yegano forq ise birincinin moatninde “miiharibe” soziiniin
islonmasidir.

34 The Siracusa Principles on the Limitation and Derogation Provisions in the International Covenant
on Civil and Political Rights, 7-8 (1984), burada bax:
https://www.icj.org/wp-content/uploads/1984/07/Siracusa-principles-ICCPR-legal-submission-1985-
eng.pdf

% Oren Gross and Fionnuala Ni Aoldin, “Law in Times of Crisis Emergency Powers in Theory and
Practice”, 314 (2006).

3% Yuxarida istinad 34, 39.

3" Daniel O’Donnell, Commentary by the Rapporteur on Derogation, 7 Human Rights Quarterly 23,
23-25 (1985).

38 American Convention on Human Rights, Art. 27.1.
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Bir masalani qeyd etmak vacibdir ki, bu beynalxalq sanadlerin har birinds
“6hdaliklorden geri ¢okilmo” ifadesindan istifade edilmisdir. Inter-Amerika
Insan Hiiquglar: Mahkemasi bu masalaya bels aydinliq gatirir ki, homin ifade
ila hiiquglarin giivvasinin dayandirilmas: deyil, hamin hiiquglarin hayata kegirilmasi
ilo alagadar dovlat tominatlarimin giivvasinin dayandirilmas: nazorda tutulur.®
Mshkema olave olaraq bildirmisdir ki, teminatlarin miivaqqati
dayandirilmast qanunun aliliyi prinsipinin dayandirilmasmni nezeards
tutmur.® Yoni hiiquglarin hayata kegirilmasi miiveqqgeti dayandirila vo ya
moahdudlasdirila bilar, lagvi ise yolverilmazdir.

7. “Paris Minimum” Standartlar:

Fovgealada veziyyatler bas verdiyi teqdirde dovlstlerin insan hiiquglar
tizro siyasatinin miisyyen edilmasi ve hamin hiiquq ve azadliglarin minimum
standartlarin tesbit olunmasi magqsadi ilo hazirlanan bu tovsiye xarakterli
sonad Beynalxalq Hiiquq Assosiasiyasmin 1976-1984-cii iller arzinds davam
edon sokkiz illik tedqiqatlarmmin naticasi kimi orsays golmisdir.# Burada
dovlatlerin teminatindan geri ¢oakila bilmayacayi hiiquqglarin siyahis1 diger
beynslxalq senadlere miinasibatde daha genisdir. Odalstli mahkemsa
arasdirmasi hiiququ, azliglarin hiiquqlari, nikah hiiququ, ad hiiququ, dévleat
idareetmoasinds istirak hiiququ ve s. hemin siyahiya daxildir.#? Paris
Standartlar1 dovlatlerin gordiiyii tedbirlerin miiddatinin miiharibs vaziyyati
va ya xarici harbi miidaxilsler istisna olmagqla, hamin dévlatin konstitusiyasi
ilo miiayyon edilmis vaxt arzinds hoyata kegirilmali oldugunu bildirir.®
Senadde geyd edilir ki, fovqgelade veziyyst miiddstinin uzadilmas: {igiin
verilon qarar qanunverici orqan terafinden tasdiq edilmalidir.*

8. Beynoalxalq seviyyade malumatlandirma sorti

Fovgelada voziyyoet seraitinde bu durumun idars olunmasi ilo bagli nazarat
mexanizmini insan hiiquglar1 tizra beynslxalq hiiquq baximindan hemin
maqamda gqararverici olan dovlstlarin yurisdiksiyasina tamimagin dogru
yanagma olmadig: fikri, yoqin ki, miibahiss yaratmaz. Bels ki, dovlatin hom
gorar verib, ham do hamin goerarin icrasina nezarst foaliyystini hayata
kecirmasi hem {imumi meantiq, ham de beynslxalq konvensiyalarin ve
toskilatlarin maqgsadleri baxumindan ziddiyyatli veziyyate gatirib ¢ixarardi.
Aydindir ki, dovlstlorarasi beynalxalq miiqavilslar va ya togkilatlar fovqelada
vaziyyetlor zamani dovletler tizerinde effektiv polis nezarsti mexanizmini

39 1-A Court HR, Advisory Opinion OC-8-87, Habeas Corpus in Emergency Situation (arts. 27(2), 25(1)
and 7(6) American Convention on Human Rights), Series A, No. 8, 37, para. 18 (1987).

40'Yeno orada, 40, para. 24.

41 Burada bax:
https://www.uio.no/studier/emner/jus/humanrights/HUMR5503/h09/undervisningsmateriale/ParisMi
nimumsStandards.pdf

42 The Paris Minimum Standards of Human Rights Norms in a State of Emergency, Section (C) Non-
derogable Rights and Freedoms.

43 Yeno orada, Section (A) Emergency: Declaration, Duration and Control, para. 3(a).

4 Yeno orada, para. 3(d).
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icra eds bilmir.® Yuxarida qeyd edildiyi kimi, bu problemin halli ii¢lin
Avropa Insan Hiiquglar1 Konvensiyasi ils Miilki ve Siyasi Hiiquqlar
haqgqinda Beynolxalq Pakt teref dovlstlerin insan hiiquqlarunn teminati
barade o©hdaliklorindon geri ¢okilmo todbirlorini miisyyen searhadlorle
moahdudlasdirmigdir.

Bununla yanasi, beynalxalq hiiquq fovqelads vaziyyet rejiminin totbiqi ils
bagl dovlstlorin prosedural 6hdsliklerini de miisyyenlasdirmisdir. Avropa
Konvensiyasimin  15.3-cli  maddasinin  taleblarine esasen, dovlatler
vatondaslarin hiiquq ve azadliglarinin miiveqqgeti mahdudlasdirilmasi, bu
moahdudlagdirilmalarin hacmi va bels gerarin gabul olunmasmin sebableri,
hamginin tadbirlerin dayandirilmast ve Konvensiyanin miiddealarmin
yenidon tam hayata kecirilmayes baslanmasi barade Avropa Surasinin Bas
Katibini malumatlandirmalidirlar.4

Miilki ve Siyasi Hiiquqlar Hagqinda Beynolxalq Paktin 4.3-cti maddasi do
dovlatlorden hiiquglarin tominatindan geri ¢okilmak hiiququndan istifads
edoarkon geri ¢okildiyi miiddsalar, bu qerar1 doguran ssbablor ve bu geri
cokilmaye son qoyacagi daqiq tarix barade BMT Bag Katibine malumat
verilmosini tolob edir.# Insan Hiiquglari Komitesi 29 ndémreli Umumi
Serhinda fovgoelade vaziyyetin elan edilmoesi ilo bagl bildirislorin
verilmesinin tekce Komitanin 6z funksiyalarimi yerina yetirs bilmasi iiclin
deyil, hamcinin istirak¢1 dovlstlerin hamin tadbirlerin sartliyinin fovgslade
vaziyyatin sortlondirdiyi daraceye uygun olub-olmamasini yoxlamasi: vo
nazarst mexanizminin islakliyi {i¢iin vacib oldugunu geyd etmisdir. Komito
vurgulamisdir ki, dovlstlor tarefinden verilon bildirislorde goriilocak
todbirlor haqqinda tam msalumat gosterilmali ve onlarin sebablarini
asaslandiran daqiq moalumatlar daxil edilmalidir. Istirak¢t dovlet 4-cii
maddaya miivafiq olaraq fovgalades veziyystin miiddatini uzatmagqla slave
todbirlar gorarss, bu zaman novbati bildiriglar taleb olunur.*

Gortindiiyti  kimi, beynalxalq hiiquq dovlatlore fovgelade vaziyyat
soraitinda insan hiiquq va azadliglarinin qorunmasi ile bagh teminatlardan
geri ¢okilma hiiququnu tanisa da, bu hiiquqdan istifads imkanlarini miixtalif
toloblarls corgiveloyir ve beynolxalq nazarast mexanizmi vasitasile prosesin
gedisatina miidaxilo edir. Fovqgolade voziyyetlorde dovlstlor tarafindan
hoyata kegirilon tadbirlars nazarat mexanizminin islekliyinin artmasi tigiin ise
beynalxalq qanunvericiliyin daha da tekmillesdirilmasins, bu istiqamatdae
elmi arasdirmalarin aparilmasina, beynalxalq nozarstetmenin daha da
saglamlagdirilmasina ehtiyac vardir.

4 Joan F. Hartman, Derogation from Human Rights Treaties in Public Emergencies — A Critique of
Implementation by the European Commission and Court of Human Rights and the Human Rights
Committee of the United Nations, 22 HARV. INT'L LJ. 1, 2-3 (1981).

46 Avropa Insan Hiiquglari Konvensiyasi, mad. 15.3.

47 Yuxarida istinad 25, mad. 4.3.

48 General Comment 29, yuxarida istinad 11, para. 17.
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C. Azarbaycan Respublikasi Qanunvericiliyinda “févqalada
vaziyyat” anlayisi

1. Konstitusiyada tasbiti

Azarbaycan Respublikasi Konstitusiyasmimn 112-ci maddasi Azarbaycan
Respublikas1 orazisinde fovqgelade veziyyetin totbiq edilmasi osaslarim
miiayyan edir. Bu maddays gors, hamin asaslar bunlardir: “epidemiyalarin,
epizootiyalarin, boyiik ekoloji ve basqa gezalarin bas vermasi, dovlstin arazi
biitovliiyliniin pozulmasina, dovlete qarsi gqiyama ve ya dovlet cevrilisine
yonoaldilon hoarokstlorin edilmosi, zorakiligla miisayiat olunan kiitlovi
igtisaglarin, vetondaslarin heayat vo saglamligr tiglin tohlitke tdraden
hadisslerin meydana goalmasi.”*

2. “Févqalada vaziyyat haqqinda” AR Qanunu

Fovgeladas vaziyyet rejiminin totbiginin hiiquqi miistovida tonzimlonmasi
magqsadils “Fovqgelads vaziyyeat haqqinda” Azarbaycan Respublikasi Qanunu
(bundan sonra Qanun) qabul edilmisdir. Qanun févqalada vaziyyat rejiminin
daqiq anlayisini miiayyen edir. Belo ki, “fovqelade voziyyet — Azarbaycan
Respublikasinin Konstitusiyasina ve bu Qanuna uygun olaraq, Azarbaycan
Respublikasinin ayri-ayr1 yerlsrinds biitiin fiziki ve hiiquqi gexslarin
hiiquglarinin ve ganuni manafelarinin mahdudlasdirilmasina ve onlarin
tzorina olave vozifolor qoyulmasmma yol veran, eloco do miivafiq icra
hakimiyysti orqanlar1 va yerli Oziintiidare orqanlarinin, onlarin vezifsli
soxslarinin faaliyyatini tanzimlayan xiisusi hiiquqi rejimdir.”

3. Fovqalada vaziyyat rejiminin tatbiqi proseduru

Konstitusiyaya gore, fovgelada veziyyet rejimi Milli Maclisin miiayyan
etdiyi imumi gaydalar sirasima daxildir.”® Yuxarida geyd edilen asaslardan
har hansi biri movcud oldugu taqdirde Azarbaycan Respublikas1 Prezidenti
torofindon fovgelade vaziyyat totbiq edilmasi hagqinda miisyyan edilon
normativ hiiquqi akt Milli Maclisin tesdiqine verilir ve agear sonuncu
torofinden 48 saat arzinde tesdiq edilarss, qiivveys minir.”> Bu qerarin
qlivveys minmosi {iglin sade sos ¢oxlugunun tomin olunmasi, yani 125
deputatdan ibarat olan Milli Maclisde 63 sas ¢oxlugunun oalde edilmasi
goroklidir.® Fovgelade vaziyyati yaradan garait ortadan qalxdiqdan sonra iss
miivafiq icra hakimiyyati orqani tersfinden févqelads vaziyyst tam ve ya
gisman lagv edilir. Azarbaycan Respublikas: arazisinin 25%-den ¢oxunda
fovgalada veziyyet rejiminin totbigi ilo bagh gerar qiivveye mindikdan
sonraki {i¢ ay arzinde referendum ve ya segkilor hayata kegirils bilmaz.>

49 Azorbaycan Respublikas1 Konstitusiyasi, mad. 112.
%0 “Fovqalado vaziyyst hagqinda” AR Qanunu, mad. 1.
51 Yuxarida istinad 49, mad. 94.8.

%2 Yeno orada, mad. 112.

%3 Yuxarida istinad 50, mad. 5.4.

* Yeno orada, mad. 9.
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4. Févqalada vaziyyat rejiminin qiivvada olma miiddati

Qanun fovgelade veaziyyet rejiminin tatbigi tiglin maksimum miiddat
haddini 60 giin olaraq miieyyenlesdirilmisdir.®> Bu miiddst arzinds ise
fovgelade vaziyyetin tetbiginde nazerde tutulan moaqgsadlere nail
olunmadiqda, onun qiivvads olma miiddati 60 giinden ¢ox olmayan miiddats
artirila bilar.* Miiqayise tiglin qeyd etmoak lazimdir ki, “Herbi veziyyat
hagqinda” qanunda daqiq zaman hadleri miisyyenlasdirilmemisdir.” Bu ise
harbi vaziyyetin elan edilmasi ti¢lin movcudlugu zaruri olan asaslarin tebisti
ilo alaqodardir, bels ki, harbi veziyyatin totbiqi {iglin asas kimi ¢ixis edon
hallarm? - miiharibs veziyystinin, isgal vaxtinin, silahl1 hiicum tshliikesinin
va ya blokadanin na zaman yekunlasacag: ilo bagli qanunun gozii ile toeqribi
miilahize yeritmek miimkiin deyil.

ohalinin hayat ve saglamlimin tshdid olundugu durumlarda dovlst
miivafiq tedbirler hayata kegirmalidir ve bu baximdan févqalads veziyyati
yaradan hallarin aradan galdirilmas: birbasa olaraq dovlstin ixtiyarinda olan
bir massladir, ¢linki bu mosslonin halli dovlstin atacagi addimlarin
cevikliyinden asiidir. Harbi vaziyyst ilo bagh ise durum daha ferqlidir.
Miiharibenin basa catmasi ve ya yuxarida gosterilon osaslarin aradan
qalxmasi tek dovlstin deyil, ham ds gars: terafin movqeyi ils six baghidir. Bu
monada, “Harbi veziyyet haqqinda” ganunda miitleq miiddst haddinin ns
u¢lin miiayyanlagdirilmadiyi anlagilandir.

Yuxarida adigokilon “Sirakuz” prinsipleri do miiharibs vo ya xarici harbi
miidaxilonin moévcudlugu seraitini totbiq edilen xtiisusi rejimin qiivveds olma
miiddstinin  daqiq miuayyen edilmesi {iglin istisna hal kimi
giymatlondirmisdi.

5. Beynalxalq malumatlandirma sarti

Fovgelade  veziyyst rejiminin  totbigi ile bagli  beynslxalq
moalumatlandirmani  zeruri eden miiddsalar Azesrbaycan Respublikasi
Qanunveriliyinda dos 6z tasbitini tapmisdir. “Févqgalads Vaziyyet Haqqinda
Qanun”un 30-cu maddasi “Févgelade voziyyatin tetbigi ve onun qiivveds
olma miiddatinin bitmasi barads Birlogsmis Millstlor Tagkilatinin ve Avropa
Surasinin malumatlandirilmas1” adlanir ve bu maselaleri tenzimlayir.®
Qanuna asasan malumatlandirma 6hdsliyi ile bagl deqiq miiddst miiayyan
olunmusdur. Bels ki, ganuna gors miivafiq icra hakimiyyati organi yuxarida
geyd edilan haraketlerin edilmasi hali ile bagh 3 giin srzinds BMT Katibi ve
AS Katibini malumatlandirmalidir. ¢

%5 Yeno orada, mad. 6.

% Yeno orada.

57 “Horbi vaziyyat hagqinda” AR Qanunu, mad. 3.
%8 Yeno orada, mad. 1.

% Yuxarida istinad 50, mad. 30.

60 Yeno orada, mad. 30.1.
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Umumiyyoetls, fovgelads voziyyet rejiminin totbigi ilo bagli Azarbaycan
Respublikasi Qanunvericiliyi beynslxalq konvensiyalarin bayan etdiyi
miiddsalarla uygunluq tagkil edir. Bununla bels, ganunvericiliyin bazi
problemli toraflari do mévcuddur. ilkin olaraq, geyd edilmalidir ki, févqelade
vaziyyetlorlo bagh shaliye daymis zerarin, tetbiq edilon mahdudiyyat
todbirlari neticesinde itirilon galirlorin kompensasiya edilmasi ilo bagh
normalarin tesbitine ehtiyac vardir.

D. AR Qanunvericiliyina asasan fovqealada vaziyyatlardes

insan hiiquq va azadlarinin toamin olunmasi

Novbati problemli magam ise qanunvericilikdas istifads edilen anlayiglarin
daqiqglaesdirilmasi ilo baglidir. Belo ki, Konstitusiya epidemiyalarin bas
vermosi ilo bagh fovgelade veziyyat rejiminin tatbigini miisyyen etso ds,
2020-ci ilin avvealinde olke orazisinde yayilmaga baglayan qlobal
epidemiyanin qarsisinin alinmasi ile bagh xiisusi karantin rejimi totbiq
edilmisdir.

1. Konstitusion miiddaalar

Azarbaycan Respublikast Konstitusiyasinin 71-ci maddasi insan ve
vatondas hiiquglarinin tominatina hasr edilmisdir. Maddaya gors, “har kasin
hiiquq ve azadliglar1 bu Konstitusiyada ve ganunlarda miiayyen edilmis
asaslarla, habels digerlarinin hiiquq ve azadliqlar1 ilo mshdudlagmali, hiiquq
vo azadliglarin mahdudlasdirilmasi ise dovlet tarafinden gozlenilon naticayo
miitanasib olmalidir. Miiharibs, harbi vaziyyaet ve fovgeladas veziyyet, habels
soferborlik elan edilorken insan va vatendas hiiquglarinin ve azadliglarmin
hayata kegcirilmasi Azsrbaycan Respublikasinin beynslxalq 6hdsliklosrini
nazara almaq sorti ilo gisman ve miivaqqgeti mahdudlasdirila bilar”.s" 71-ci
maddads, hamginin geyd edilir ki, bu Konstitusiyanin heg bir miiddsasi insan
va vetandas hiiquqglarmin vs azadliglarinin Isgvine yoneldilmis miiddea kimi
tofsir edilo bilmoaz.

Konstitusiyanin miiddealarindan belo bir naticoys golmok olar ki,
fovgelade voaziyyetin bas vermesi insan hiiquq ve azadhglarmn
mohdudlagdirilmasma asas verir. Bununla bels, homin moahdudiyyatlar
miivaqgati vo qisman totbiq edilmokls, gozlenilon naticoye miitonasib
olmalidur.

Bu miiddslar bir onceki fasilde tedqiq edilen beynslxalq senadlasrin
miiayyen etdiyi prinsiplara uygunluq tagkil edir. Konstitusiyanin 71-ci
maddasi beynalxalq chdaliklorin nazara alinmasi sortini miisyyen edir. Bu
maddaya gors, asas insan hiiquq ve azadliglarinin mehdudlasdirilmasi
beynslxalq oOhdsliklore emal edilmasi seraitinde hayata kegirilmalidir.
Azarbaycan Respublikas: Konstitusiyasinin 148-ci maddasine osasen,
beynalxalq miiqavilelor Azarbaycan Respublikasinin ganunvericilik

61 Yuxarida istinad 49, mad. 71.
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sisteminin torkib hissesidir. Konstitusiyanin = 151-ci  maddoesi ise
ganunvericilik sistemins daxil olan normativ hiiquqi aktlarla Azsrbaycan
Respublikasinin tarafdar ¢ixdig1 beynalxalq miiqavilalar arasinda ziddiyyatin
yaranmas! halini ikincinin xeyrina hall edir.

2. Insan hiiquqlarinin miidafiasi haqqinda qanunvericilik

Azarbaycan Respublikasinda insan hiiquq ve azadliglarinin hoeyata
kecirilmasininin "Insan hiiquglarinin ve asas azadhiglarmin miidafiesi
haqqinda" Konvensiyaya uygunlasdirmaq moaqgsadi ilo “Azarbaycan
Respublikasinda insan hiiquq ve azadhqlarimin hayata kecirilmasinin
tenzimlanmasi haqqinda” Azerbaycan Respublikasinin Konstitusiya Qanunu
gobul edilmisdir.

Qanuna gors, Konstitusiyanin 71-ci maddasinin 3-cii bandinds geyd edilsan
asaslarla (miiharibs, fovqelade veziyyst ve harbi veziyyst) yanasi, insan
hiiquqglar1 ve azadliglar1 diger insanlarin hiiquglarmin ve azadhglarinin
hayata kegirilmasinoe tominat verilmasi va onlarin miidafis edilmasi maqgsadi
ilo  mahdudlasdirila biler.®? Giiman ki, bu, Konstitusiyanin 71-ci
maddasindaki “har kesin hiiquq ve azadliglar [...] digerlarinin hiiquq ve
azadliglar1 ilo mahdudlas[ir]” qaydasinin davami kimi miisyyen edilmisdir.
Insan hiiquq ve azadliglarina miinasibatda totbiq edilon bu mahdudiyyat
todbirlari yalniz ganunla miisyyen edilmali ve bu ganunda mshdudlasdirilan
hiiquglar, hamginin onlarin miivafiq maddalari gosterilmsalidir.®* Qanunda
movcud vaziyyatlorlo baghh hiiquq ve azadliglarin hanst asaslarla
mohdudlasdirila bilaceyi daqiqlikle miisyyanlasdirilmisdir.#* Bu esaslarin
oksariyyati, ictimai saglamligin, menaviyyatin qorunmasi, dovlet
tohliikasizliyinin tomin edilmasi moaqgsadini ehtiva edir.

3. AR ganunvericiliyinde mahdudlasdirilmasina yol verilmayan hiiquqlar

Qanunun 2-ci maddssi asagida qeyd edilon hiiquq ve azadhglarin
moahdudlasdirilmasini qadagan edir:

Azarbaycan  Respublikast  Konstitusiyasimin  27-ci  maddasinda  (yasamaq
hiiguqunu, mitharibanin hiiqugauygun aparilmas: naticasinda bas veran o6liim hallar
istisna olmagqla), 28-ci maddasinin I hissasinda (azadliq hiiququnu), 46-c1 maddasinin
Il hissasinda (isgancaya, soraf va layagatin alcadilmasina moruz qalmamagq
hiiguqunu, hamginin saxsin razilig1 olmadan onun iizarinda heg bir tibbi tacriibanin
aparila bilmamasini), 63-cii (tagsirsizlik prezumpsiyasini), 64-cii maddalorinda (bir
cinayata gora tokraran mahkum etmaya yol verilmamasini) va 71-ci maddasinin VIII
hissasinda nazarda tutulan (he¢ kim toradildiyi zaman hiiquq pozuntusu sayilmayan
amala gora masuliyyat dagimir) hiiquglar mahdudlasdirila bilmaz va onlara dair geyd-
sartlor miiayyan edila bilmaz.

62 “Azorbaycan Respublikasinda insan hiiquq ve azadliglarmin hayata kegirilmasinin tonzimlonmasi
haqqinda” Konstitusiya Qanunu, mad. 3.5.

83 Yeno orada, mad. 3.

8 Yeno orada, mad. 3.6.
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Yoni hatta fovgelads veziyyet ve ya harbi veziyyet rejimlarinin totbiqi
zamani bels burada geyd edilon hiiquglarin mahdudlasdirilmasina yol
verilmir. Bir masaloni deo vurgulamaq vacibdir ki, Beynslxalq Paktda
fovgelade voziyyetlorde icbari emaklo baghh miisyyen edilon normalar
Azarbaycan Respublikasi Konstitusiyasinda da 6z tasbitini tapmisdir. Bels ki,
Konstitusiyaya gores mehkoma qorar1 asasinda gortlari vo miiddastlari qanunla
nazardas tutulan macburi emaya calb etmoak, harbi xidmat zamani salahiyyatli
soxslorin amrlarinin yerina yetirilmasi ilo slagedar islatmak, fovqelade va
harbi veziyyest zaman vetondaglara telob olunan islori gordiirmak hallarina
yol verilir.

Son olaraq qeyd eds bilerik ki, Azarbaycan Respublikasi qanunvericiliyi
insan hiiquq ve azadlhglarmin qorunmas: etibarile ugurlu normativ
miiddaalar tesbit etmisdir. Fovqelads veziyystlords bu hiiquq ve azadliglarin
miidafissi ile baghh normalar ister teminat mexanizmi, istarss do
moahdudiyyatlarin sarhadleri baximindan maqalenin ilk hissasinda tadqiq
edilan 15-ci ve 4-cli maddalarin normalari ils uygunluq tagkil edir.

II. Epidemiyalarla miibarizs saraitinds insan hiiquq vo
azadliqlarinin miidafiasi

A. Epidemiyalarin qarsisinin alinmasi: karantin rejimi, yoxsa
fovqgalada vaziyyot?

1. ©halinin saglamliginin qorunmasi sahesinds AR qanunvericiliyi

Azarbaycan Respublikasi Konstitusiyasinin 41-ci maddaesine, hamginin
“Yhalinin saglamliginin qorunmas: haqqinda” Azarbaycan Respublikasi
Qanununa osasen, hoar kesin saglamligini qorumaq hiiququ vardir.%
Qanunvericiliys asasean, shalinin saglamliginin qorunmasi sahesinds insan va
vatandas hiiquqglarma dovlst toeminati verilir. Bu istiqamatds dovlatin asas
vazifesi xiisusi dovlet proqramlarinin hazirlanmasini, hayata kegirilmasini,
sohiyya sisteminin maliyyslagsdirilmasini, atraf miihitin qorunmasini, ekoloji
tohliikasizliyi va s. tamin etmakdan ibaratdir.”

Azarbaycan Respublikasinin 10 noyabr 1992-ci il tarixli “Sanitariya vo
epidemoloji salamatliq hagqinda” Qanunu iss ictimai saglamligin qorunmasi
sahasinde dovlast fealiyystinin tenzimlsnmesi maqsedile qebul edilmisdir.
Epidemiyalarin yayilmasimin garsisinin alinmasi moagsadilo toxiresalinmaz
todbirlarin hayata kegirilmasi bu ganunun tenzimetms predmetina daxildir.
Azarbaycan Respublikasinin Nazirlor Kabinetinin pandemiyanin idara

% Yuxarida istinad 49, mad. 35.5.
% Yeno orada, mad. 41.1; “Ohalinin saglamliginin qorunmasi haqqinda” AR Qanunu, mad. 10.
67 “Qhalinin saglamhigmin qorunmasi haqqinda” AR Qanunu, mad. 3.
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olunmasi ila bagh qoabul etdiyi 120, 122, 124,70 144,7 1477 sayl1 gorarlarinda
Qanunun 25-ci maddasine istinad edilmisdir. Homin 25-ci maddaya asasen,
olke arazisinda kiitlavi geyri-yoluxucu xastsliklorin amols gelmasi, yaxud
yayillmasi tohliikesi yarandiqda Azerbaycan Respublikasmin Hoékumati
miivafiq orazilorde ve ya obyektlordo miiayyan olunmus qaydada xiisusi
amak, tohsil, haroket, dasima soraiti ve rejimlari totbiq etmoak, hamg¢inin bu
kimi xastaliklarin amals gelmasinin, yayilmasinin qarsisin1 almaga ve onlari
lagv etmayo yonoldilen tadbirler hayata kegirmak salahiyyatlorine malikdir..”

2. Nazirlar Kabinetinin gorar1

Yuxaridaki miiddealara asasen, bele bir naticeys golirik ki, gostarilen
asaslar movcud oldugu toqdirde hokumat 6z sealahiyyatlari daxilinde amak,
tohsil, harakat va dasima ilo bagl miivafiq arazilords, hamg¢inin obyektlards
xtisusi rejimloar totbiq eds bilar. Bu, o demokdir ki, hokumat gisminds
Azarbaycan Respublikasinin Nazirlor Kabineti 6z selahiyyetlori daxilinda
epidemiyanin qarsisinin alinmast magqsadi ilo adigakilon tadbirlori hayata
kegirir. Azarbaycan Respublikasi Konstitusiyasinin 119-cu maddasins asasen,
Nazirlor Kabineti hom de Azarbaycan Respublikasi Prezidentinin onun
solahiyyotlorino aid etdiyi diger masoalalori hall edir. Gliman ki, Nazirlor
Kabineti xiisusi karantin rejimi gorarlarin1 maddenin matninds istifads edilon
“0z selahiyyatlari daxilinds” ifadasini ve Konstitusiyanin 119-cu maddasini
rohbar tutmaqla miisyyenlosdirmisdir.

Yuxarida qeyd olunan 120 sayli gerara osasen karantin rejimi totbiq
etmoakls Azerbaycan Respublikasi arazisinds vetandaglarin serbast harokati
moahdudlagdirilir, insanlarin hayat va faaliyyati {igiin zaruri olan is ve xidmat
sahalarinden basqa, diger istiqgamatlor tizre faaliyyet dayandirilir.”* 124 sayh
gorarla isa saxslorin yasam {i¢lin zaruri obyektlars getmok ti¢iin SMS ilo icaza
almas1 miisyyan edilir ki, bu icazs yalniz giinds bir dafs {i¢ saathq verilir (147
sayli qorar gebul edilono qgodoer iki saat); faaliyyetine icaze verilmis

88 Koronavirus (COVID-19) infeksiyasmin Azarbaycan Respublikasmin srazisinds genis
yayilmasiin qgarsisinin alinmasina dair slave todbirlor hagqinda AR Nazirlor Kabinetinin 120 sayli,
30 mart 2020-ci il tarixli Qorari, burada bax: http://e-ganun.az/framework/44829 (Son baxis tarixi: 3
May 2020-ci il).

89 Azorbaycan Respublikasinin orazisinda x(isusi karantin dévriinds is rejiminin tonzimlonmasi
barodo AR Nazirlor Kabinetinin 122 sayli, 31 mart 2020-ci il tarixli Qarari, burada bax: http://e-
ganun.az/framework/44831 (Son baxig tarixi: 3 May 2020-ci il).

0 Koronavirus (COVID-19) infeksiyasmin Azarbaycan Respublikasinin arazisinds genis
yayilmasinin garsisinin alinmasina dair slave todbirlor hagqinda AR Nazirlor Kabinetinin 124 sayli, 2
aprel 2020-ci il tarixli Qarar1, burada bax: http://e-ganun.az/framework/44832 (Son baxis tarixi: 3
May 2020-ci il).

"1 Azorbaycan Respublikasmin arazisindo xUsusi karantin rejiminin middstinin uzadilmas1 barado
Azarbaycan Respublikasi Nazirlor Kabinetinin 144 sayli, 18 aprel 2020-ci il tarixli Qorar1, burada
bax: http://e-ganun.az/framework/44912 (Son baxis tarixi: 3 May 2020-ci il).

72 Xuisusi karantin rejimi gargivasinds totbiq edilon bazi mohdudiyyatlorin 27 aprel 2020-ci il
tarixindon aradan qaldirilmasi barado Azarbaycan Respublikasi1 Nazirlor Kabinetinin 24 aprel 2020-ci
il tarixli Qorar1, burada bax: http://e-ganun.az/framework/44952 (Son baxis tarixi: 3 May 2020-ci il).
73 “Qanitariya vo epidemoloji salamatliq hagqinda” AR Qanunu, mad. 25.

4 Burada bax: https://nk.gov.az/az/document/4363/ (Son baxis tarixi: 3 May 2020-ci il).
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obyektlarin iscilorine ise miivafiq olaraq is yerinden arayis, ya da elektron
hokumat sisteminds verilmis icazelorle harskest etmoays icaze verilmisdir.
Bununla da herakat azadli§1 aksar shali ticiin sutkanin avvallar iki, daha sonra
i¢ saatina endirilmis vo asagida qeyd edildiyi kimi, bu rejimin pozulmasina
goro inzibati vo cinayat masuliyyeti miiayyen olunmusdur.

Nazirlor Kabinetinin harskst mahdudiyysti miisyyen etmis qaydalar
hiiqugqauygundurmu? “Sanitariya ve epidemoloji salamatliq haqqinda”
qanunun 25-ci maddaesine istinad etmoakls hiiquq ve azadliglarin
moahdudlasdirilmast miimkiindiirmii?

3. Orazi mahdudiyyati problemi

Nazirlor Kabinetinin gerarinin legitim olub-olmadigini miisyyen etmok
tigtin ilk olaraq 25-ci maddenin matnini tohlil etmak gorakdir. Qanunu
tekstual baximdan garh etsak, 25-ci madda biitiin 6lke arazisinds deyil, yalniz
miivafiq orazi ve obyektlords xiisusi rejimlarin tatbiqine imkan verir.
Qanunun ohalinin sanitariya-epidemioloji salamatliginin tomin edilmasi
sahasinde Azarbaycan Respublikasi ali dovlet hakimiyyeti ve idarsetms
orqanlarmin salahiyyetlarini miisyyenlasdiren 4-cii maddaesi de bu dovlst
orqanlarinin  salahiyystlorini miiosyyan ederken karantinin ve ya
mohdudlasdiricr tedbirlerin miivafiq erazide tetbiqini miisyyen edir. Bu
maddalards miivafiq ifadssi ile epidemiyanin yayilmasimin episentr noqtalari
nazarde tutulur. Qanunun konteksti nazsre alinarsa, qanunvericinin
“miivafiq arazi” deyoarken neazarde tutdugunun biitiin Olks orazisi olub-
olmamasi doqiq deyildir. Yoni, Nazirlor Kabinetinin 120 ndmrali gerar:
asasinda biitiin Olks arazisinde karantin rejimi tatbiq etmoakls hiiquq ve
azadliglara moahdudiyyaetlor tatbiq etmosinin hiiquqauygunlugu sual
altindadir. Bununla yanasi, Sanitariya-gigiyena va epidemiya aleyhina rejimlarin
pozulmast halinda carimalarin tatbiqinin hiiquqi asasi kimi ¢ixig edon Azesrbaycan
Respublikasi Inzibati Xoatalar Macallasinin (IXM) 211-ci maddasi &ncaki
redaksiyada yalniz miiassisalords, idaralorde vo taskilatlarda sanitariya-
gigiyena va epidemiya oaleyhina rejimlarin pozulmasma gore corimolarin
totbigini miiayyen edirdi.”» IXM-in bu maddasinin “Sanitariya ve epidemoloji
salamatliq haqqinda” ganunun mentiqi davami kimi ¢ixis etdiyini nazars
alsag, 25-ci maddenin matnindaki “miivafiq arazi ve obyektlor” ifadesinin
biitiin 6lke erazisini deyil, mahdud g¢orgiveds sadace miiassise, idare vo
toskilatlarin arazisini ehtiva etdiyi genastins galmak miimkiin olacaqdi.

Bundan olave, “miivafiq arazi ve obyektlor” ifadesini genis tofsir edib
biitiin Olke orazisinde insanlarin hoarekat hiiququnu mahdudlasdiracaq
sokilde totbiq etmok Avropa Insan Hiiquglari Mahkemasinin ve Azarbaycan
Respublikasinin Konstitusiya Mahkemasinin tacriibalarine uygun goriinmiir.

7> Inzibati Xotalar Macallosi, mad, 211 (dncoki redaksiya): Miiossisalordo, idaralords vo toskilatlarda
sanitariya-gigiyena vo epidemiya oleyhina rejimlorin pozulmasma gors — yuz manatdan iki yiz
manatadok migdarda carima edilir.
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Belo ki, Qanunun bu miiddeasina istinad olunmaqla, gebul edilmis rejimin
pozulmasma gors ham inzibati,”* heam de cinayst masuliyysti”Z7 miisyyen
olunmugdur. Konstitusiyanin 71-ci maddasinin VIII hissesinds, o climladen
Avropa Insan Hiiquglar1 Konvensiyasinin 7-ci maddesinda tesbit olunmus
hor kasin toradildiyi zaman hiiquq pozuntusu sayilmayan amsla gore
moasuliyyet dastmamasi hiiququ moévcuddur. Bu hiiquq Avropa
Moahkamasina gore” ve Konstitusiya Mahkemasi da tasdiq etdiyi kimi” caza
miisyyan edan normanin saxsin zararina genis tafsir olunmamasi prinsipini
ehtiva edir. Bu sebabdan ganunvericiliyin bu sakilds genis tofsiri hiiquqi
baximdan risklidir.

4. Normayaratma prosesi neca olmalidir?

“Normativ hiiquqi aktlar haqqinda” Konstitusiya Qanunun 8-ci
maddasinds ise timumi hiiququn asas prinsiplarindsn biri olan miitanasiblik
normayaratma fealiyyetinin asas prinsipi kimi tesbit edilmisdir.®
Konstitusiya ganunlar1 Azarbaycan Respublikas: Konstitusiyasinin ayrilmaz
hissesidir,® qanunlar ise konstitusiyaya zidd olmamalidir.®> Azarbaycan
Respublikasinin Konstitusiya Mahkemasi de Azsrbaycan Respublikas:
Inzibati Xatalar Macallasinin 398.1.1-ci maddasinin «... saxs insan layaqatini
alcaldan va ictimai manaviyyati tohqir eden serxos vaziyyatde ictimai yerlors
goldikda...» miiddeasinin Azarbaycan Respublikasi Konstitusiyasinin 28-ci
maddasing, 71-ci maddasinin II hissasina ve 80-ci maddasine uygunlugunun
yoxlanilmasina dair gorarinda bildirmisdir ki, cinayatlarin ve basqa hiiquq
pozuntularimin miisyyen edilmasi, onlarin téradilmesine gore moasuliyystin
toyin edilmasi sahasinde sslahiyyst Konstitusiyanin 94-cii maddasinin I
hissasinin 17-ci bandine asasen, Azarbaycan Respublikasinin Milli Maclisina
mansubdur.

Miivatiq sanksiya miisyyon edesn normalar ise yuxarida qgeyd edilan
hiiquqi esaslara gors qanun yaradicilig: salahiyyatlarinin hayata kegirilmasi
zamani gondaris olunan ve baza rolunu oynayan diger ganun normasindan
irali golmoli vo ona miitanasib olmalidir. Nazirlor Kabinetinin ise “Sanitariya
va epidemoloji salamathiq haqqinda” qanunun 25-ci maddaesini rshbar

76 «“Azarbaycan Respublikasmin Inzibati Xotalar Macoallesinda doyisiklik edilmosi” haqqinda
Azaorbaycan Respublikasinin 27-VIQD sayli, 17 mart 2020-ci il tarixli Qanunu, burada bax: http://e-
ganun.az/framework/44785 (Son baxig tarixi: 5 May 2020-ci il).

7 «“Azarbaycan Respublikasinin Cinayat Macallasinds doyisiklik edilmasi” haqqinda Azarbaycan
Respublikasinin 28-VIQD sayli, 17 mart 2020-ci il tarixli Qanunu, burada bax: http://e-
ganun.az/framework/44784 (Son baxis tarixi: 5 May 2020-ci il).

8 Moiseyev Rusiyaya qars1 isi, No. 62936/00, § 233 (09 October 2008), burada bax:
http://hudoc.echr.coe.int/eng?i=001-88780 (Son baxis tarixi: 5 May 2020-ci il).

™ Azorbaycan Respublikasi Cinayat Macallasinin 228.1, 229.1, 230, 231 va 232.1-ci maddaslorinin
bozi muddoalarinin gorh edilmoasins dair Azarbaycan Respublikasi adindan Azarbaycan Respublikasi
Konstitusiya Mahkamasi Plenumunun 21 iyun 2010-cu il tarixli garari, burada bax:
(http://constcourt.gov.az/decision/189, (Son baxis tarixi: 5 May 2020-ci il).

80 “Normativ hiiquqi aktlar haqqinda” Azarbaycan Respublikas1 Konstitusiya Qanunu, mad. 8.0.4.
81 Yuxarida istinad 49, mad. 156.5.

8 Yeno orada, 149.3.

152


http://e-qanun.az/framework/44785
http://e-qanun.az/framework/44785
http://e-qanun.az/framework/44784
http://e-qanun.az/framework/44784
http://hudoc.echr.coe.int/eng?i=001-88780
http://constcourt.gov.az/decision/189

May | 2020 Insan Hiiquqlarn

tutmagla biitiin 6lke erazisinde insan hiiquq ve azadliglarina miinasibatda
moahdudiyyatlar tetbiq etma salahiyystinin hiiquqauygunlugu yuxarida tshlil
edildiyi kimi sual altindadir. Bir masala xiisusi olaraq vurgulanmalidir ki,
Qanundaki sanitariya qanunvericiliyinin pozulmasina goére masuliyyatin
asaslarmi miisyyen edan 39-cu maddads xtisusi rejimlarin pozulmasina gors
mosuliyyet nazerds tutulmamisdir.

Bu sebabo gore yeni inzibati ve cinayet mosuliyyeti ilo bagli normalar
asasimda hotta biitiin 6lks arazisinds cerimalarin tatbiqini miisyyen etmis olsa
bels, hemin normalarin baza hiiquq normasma miitenasib olmamasi
“Normativ hiiquqi aktlar haqqinda” qanunun 8-ci maddasins ve Konstitusiya
Mohkemasinin miivafiq qgerarina ziddiyyet teskil edir. Umumiyyatls,
“Sanitariya va epidemoloji salamatliq haqqinda” qanunun metninin digqgatls
tohlil edilmasi imkan verir ki, bu gqanunun yalmiz miiassiss, obyekt vo
togkilatlarin fealiyyastinin shalinin saglamliginin qorunmas: ile bagh
normalara uygunlugunun tamin edilmasi maqgsadils gabul edildiyi miiayyan
olunsun.

Bununla yanasi, “Azarbaycan Respublikasinda insan hiiquq ve
azadliglarinin hayata kegirilmasinin tenzimlonmosi haqqinda” Azarbaycan
Respublikas1 Konstitusiya Qanunun 3-cii maddesi qanun osasinda insan
hiiquglarinin ve azadliglariin mahdudlasdirilmasina dair talsblari miisyyean
edir. Bu maddaya gors, insan hiiquqglarini ve azadliglarin1 mshdudlagdiran
ganunda mohdudlasdirilan hiiquq ve ya azadlhiq, habelo Azarbaycan
Respublikas1  Konstitusiyasinin =~ miivafiq maddesi  gosterilmalidir.®
“Sanitariya ve epidemoloji salamatliq haqqinda” ganunun matni iss bu
toloblaras cavab vermir. Homin maddade mahdudlasdirilmanin tetbiq edils
bilacayi hiiquq ve azadliglar miisyyen edilmeamisdir. Bu, giiman ki, hamin
Qanunun Konstitusiya ve soziigeden Konstitusiya Qanunundan avval gabul
edilmasi sebabindendir. Buna gors ds, bu uygunsuzluq Qanunun risksiz
totbigini ¢atinlesdirir. Xiisusi karantin rejimi tatbiq olunduqdan sonraki
sadaca bir ay erzinds 57 mina yaxin gaexsle bagli mesuliyyst tadbirlerinin
totbiqi® zaruratinin asas sebabi bu problemdsn qaynaqlana bilar. Gortindiiyt
kimi, miiayyen edilmis rejimlo bagh geyri-miiayyenliklar karantin rejiminin
magqsadlarine ¢catmaqda dovlat {iciin ¢atinliklar toradir ve virusun yayilmasi
risklorini artirir.

5. Salahiyyat bélgiisii masalasi

Umumiyyoetls, hakimiyyatin icra qolunun biitiin 6lka arazisinds asas insan
hiiquq ve azadliglarina miinasibatde mahdudiyyatlarin tetbiq edilmasina
imkan veran qerarlarmin legitim ve hiiquqauygun hesab edilmasi iiglin

8 «“Azorbaycan Respublikasinda insan hiiquq vo azadliglarinin hoyata kegirilmosinin tonzimlonmasi
haqqinda” Azarbaycan Respublikasi Konstitusiya Qanunu, mad. 3.2.

8 Azorbaycan Respublikasmin Daxili Islor Nazirliyi, Martin 17-dan bugiina gadar xiisusi karantin
rejimini pozan gaxslarin sayi agiqlandr (17.04.2020), burada bax:
(https://www.mia.gov.az/?/az/news/view/1449/ (Son baxis tarixi: 5 May 2020-ci il).
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ganunverici orqan torofindon tosdiqi vacibdir.® Qanun yaradiciligr ile
ganunlarin icrasinin eyni hakimiyyat qolu terofinden hoyata kegirilmosi
nazari olaraq problemlidir. “Sanitariya ve epidemoloji salamathq haqqinda”
ganunun matninda ise salahiyyat bolgtiisii masalasi tonzimlonmamisdir.

Azarbaycan Respublikasi Konstitusiyasinin 71-ci maddasinin III hissasinda
iso geyd edilir ki, miiharibs, harbi veziyyat ve fovgslads vaziyyet, habels
soforbarlik elan edilorken insan ve vatandas hiiquq ve azadliglarinin hayata
kecirilmoasi Azarbaycan Respublikasinin beynslxalq ohdsliklorini neazars
almaq sorti ilo gisman ve miivaqqeti mahdudlasdirila bilar.® Miiharibs elan
edilmasi, harbi va fovqelades vaziyyet rejimlarinin totbiq edilmasi {iciin iss
Azarbaycan Respublikasi Prezidenti tarafinden verilon gorarin Milli Maclis
torofinden tesdiqi miitleqdir.#” Bu konstitusional norma da ozliiylinds
ekstremal voziyyetlords parlament tosdiqi funksiyasinin shamiyystine isars
edir.

Bonzor voziyyetlorin yerindo idare edilmasi {iglin, tobiidir ki, icra
hakimiyystinin ¢evik olmaga ehtiyaci vardir. Cevik olmaq da pandemiya
kimi shalinin saglamlig: tiglin tohliikali hallar {iglin ¢ox zaruridir. Norma
yaratma funksiyasi adston icra hakimiyyeti {izerinde minimum saviyyade
olsa da, fovgelada vaziyyetlorde onun qagilmaz olaraq cevik qorarlar
vermoaya daha boytik 6l¢lids ehtiyaci olur. Lakin daha magsadsuygun olar ki,
icra hakimiyyati ham beynolxalq hiiquqi 6hdaliklars riayst olunmasini tomin
etmok, hom do 0z {izerindaki tozyiqi azaltmaq ii¢lin norma yaratma
funksiyasmim miimkiin olduqca qanunverici torafinden yerino yetirilmasini
diqqetds saxlasin.

6. Konstitusiyaya va beynalxalq hiiquqa uygunlugq

Qanunvericiliyin diger bir miibahisali maqamu iss, Konstitusiyanin 112-ci
maddasine asasen, epidemiyalarin bas vermasi halinin fovgslads vaziyyet
rejiminin tatbiqi ti¢lin asas kimi ¢ix1s etmasidir. Yeni, 112-ci maddays asasen,
epidemiyalarin bas vermasi soraitinds fovqgelade veziyyet rejimi totbiq
olunmasinin nazarda tutulmasidir. Bununla beraber, “Fovqgelads voziyyat
hagqinda” qanunun “Foévgelades veziyysetin totbigi zamamn hayata kegirilen
todbirlar ve miivaqqgeti mahdudiyyotlor” adlanan 8-ci maddaesi miivafiq icra
hakimiyyeti orqami terafinden karantin tetbiq edilmasi, sanitariya-
antiepidemiya tadbirlorinin hayata kegirilmasini miiayyan edir.# Azarbaycan
Respublikas1 Konstitusiyasma gors, bu Konstitusiyanin gebul edildiyi tarixe
godar qlivvade olan ganunlar ve basqa normativ hiiquqi aktlar yalmz
Konstitusiyaya zidd olmayan hissads qiivvesini saxlayir.? “Normativ hiiquqi
aktlar haqqinda” Azesrbaycan Respublikasi Konstitusiya Qanunun 8-ci

8 Yuxarida istinad 35, 326.

8 Yuxarida istinad 49, mad. 71.

87 Yeno orada, mad. 94.

8 Yuxarida istinad 50, mad. 8.0.18.

8 Yuxarida istinad 49, kegid miidoalari (8).
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maddasi Azarbaycan Respublikasinin Konstitusiyasina uygunluq ve
ganunlarin iistiinliiyli prinsipini tesbit etmisdir.” “Sanitariya ve epidemoloji
salamatliq haqqinda” Qanunun ise bu telsblere cavab verdiyi yuxarida
edilmis tohlilden do goriindiiyii kimi kifayat godar aydin deyil.

Giiman ki, Qanunun 1992-ci ilds, yeni Konstitusiyanin qebul edilmasinden
oncoki tarixde qiivveye minmis olmasi ve sonralar tekmillosdirilmasi
istiqamatinde dayisikliklorin edilmamaosi konstitusiyaya uygunluq ve miiasir
dovriin talsblerine cavabliliq barads problemlsrin mévcudluguna yol agir.
Umumiyyatls, Konstitusiyaya uygunlugun yoxlamilmasi baximindan
Konstitusiya Msahkemasinin  serhlerine” ehtiyacin  yaranmasi  bu
Konstitusiyanin qebulundan avvel goebul edilon qanunlarin tmumi
problemidir.

Yuxarida geyd edilen sabeblara gore epidemiyalarin garsisinin alinmasi
moaqsadile insan hiiquq ve azadliglarinin mahdudlasdirilmasi ilo bagh
todbirlorin “Sanitariya ve epidemoloji salamatliq hagqinda” ganunun 25-ci
maddasine asaslanmagqla hayata kegirilmasinin qanuniliyi sual altindadir ve
bu teqdirde Avropa Insan Hiiquglari Mahkamasine sikayetlorin edilmasi
halinda dovlet kompensasiyalar 6demak macburiyyetinde qalacaq, bu ise
dovlet vesaitlarinin xarclonmasine sebsb veracekdir. Bels ki, Azarbaycan
Respublikasinin beynalxalq miiqavilslers gorse ohdslikleri mévcuddur, hem
ds dovlstin tarafdar ¢ixdigr bu beynslxalq miiqavilaler AR Qanunvericilik
sisteminin torkib hissasidir.”> Beynoalxalq normalar ise ddvlstlerin yalmiz
ganunda miiayyen olunmus osaslarla ve beynslxalq qanunvericiliye zidd
olmayan hadds insan hiiquq ve azadhiglarim1 moahdudlasdira bilacayini
bildirir.”

7. Tanzimlanma neca olmalidir?

Azarbaycan Respublikasi Konstitusiyasinin 71-ci ve 112-ci maddaleri,
hamginin "Fovgesladsa vaziyyst haqqinda” Azerbaycan Respublikasi
Qanununun 8-ci maddasi epidemiyalarin yayilmas: goraitinds fovgelada
vaziyyet rejimi totbiq etmokls miivafiq todbirlerin hoayata kecirilmasinin
hiiquqi esas1 kimi ¢ixig edir. Carimalerin tatbiqi ile bagh bir massla qeyd
edilmalidir ki, IXM-in “Févgelade vaziyyet rejiminin teleblarinin pozulmast”
adlanan 517-ci maddasi do karantin teloblarinin, sanitariya-antiepidemiya,
baytarliq ve bu kimi diger tadbirlerin, yaxud miilki miidafis tedbirlarinin
pozulmasma gora corimalari miisyyan edir ve baza hiiquq normalarma
miitanasibdir. Yoni movcud soraitde fovqgelada veziyyet rejimi totbiq edilse
idi, tacili qanunvericilik dayisikliklorine ehtiyac galmayacaq, hamginin
goriilon tedbirlorin Avropa Mbahkemasi terafinden hiiquqazidd hesab
edilmasi riski meydana c¢ixmayacaqdi. Dovlstin ohalinin saglamliginin

9 Yuxarida istinad 80, maddo 8.0.1.
91 Yuxarida istinad 49, mad. 130.3.1.
92 Yeno orada, mad. 148.2.

9 Yuxarida istinad 25, mad. 4.
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gorunmasina yonealan miisbat hadaflarinin yuxarida sadalanan problem va
risklor sebebindon sona goder ugurla naticelonmasi {iglin vatondaslara
miinasibatda tatbiq edilen carimalarin lagv edilmasi hagqinda diisiiniils biler.
Demali, epidemiyalarla miibarizenin aparilmasi moaqsadi ilo xiisusi
rejiminin totbiq olunmas: ilo baghh qganunvericiliyin movqgeyi birmeanali
deyildir ve =ziddiyystlar movcuddur. Nazirlor Kabinetinin gararinn
hiiqugauygunlugunun sual altinda olmast hiiquq ve azadhqlarin
moahdudlasdirilmasinin, habels corimalarin tetbiginin ganuniliyini do sual
altina alir. Bu kimi tohliikalorin yenidon bas vermasi ehtimal
qanunvericilikde tocili dayisikliklorin heyata kegirilmasini zeruri edir.
Umumiyyatla, yayilma tezliyi yiiksok olan global epidemiyalar masalosi daha
¢ox XXI osrin moévzusudur® ve qganunvericilik bu baximdan
tokmillagdirilmali, vahid karantin qanunvericiliyi hazirlanmalidir.

B. Ictimai saglamliq hiiququ ils sarbast harakest azadliginin
kosismasi

1. Ictimai saglamligin qgorunmast

SARS?, COVID-19% kimi yayilma tezliyi ve hayati tahliikesi ytiksak olan
epidemiyalar diger xastaliklordan farqli olaraq, individual xarakter dasimir
vo biitliin comiyyatin saglamliginin sleyhine yonalir. Belo situasiyalarda
dovlstler ictimai saglamhigin qorunmasi ve epidemiyalarin qarsisinin
alinmasi moagqsadilo macburi tadbirlor gormelidir. Ictimai saglamliq
hiiququnun timumnoazari xiisusiyyatlorini tohlil etmak bu yazinin maqgsadi
olmadigindan moelumat tiglin geyd etmok vacibdir ki, ictimai saglamliq
hiiququ ayri-ayr gsoxslere deyil, iimumi topluma diqqgst ayiran bir-birindsn
forqli hiiquglarm ve hékumat cavablarinin toplusudur.”” ictimai saglamliq
hiiququ dovlatin insanlarin saglamlig: {iglin saraitin tomin edilmasi ilo bagh
hiiquqi sslahiyyst ve ohdaliklarini, hamginin dovletin ictimai saglamhig:
miidafio etmok maqsadi ilo ayri-ayri fardlarin sexsi hayatin toxunulmazhgy,
azadlig, miilkiyyat ve ya diger qanunla qorunan maraqglarmimn
moahdudlasdirilmas: ile bagli sslahiyystlorine qoyulan mahdudiyyetlari
Oyranan elm sahasi® kimi qiymetlandirilir.

Belo ki, epidemiya sleyhina rejimlorin xiisusiyyaotlarinin, bu rejimlarin
totbigi seraitinde insan hiiquq ve azadliglarinin mahdudlasdirilmasinin
meyarlarinin, dovlstin bu istiqamatds sslahiyyetlerinin tohlili ictimai
saglamliq hiiququnun predmetini toskil edir. Ictimai saglamliq hiiququnun
anlayis1 vo sarhadloari ilo bagh miizakirslor do, hamginin siyasi va inzibati

% World Health Organization, Avian influenza: assessing the pandemic threat, 41 (2005).

% Burada bax: https://www.who.int/ith/diseases/sars/en/ (Son baxis tarixi: 7 May 2020-ci il).

% Burada bax: https://www.who.int/emergencies/diseases/novel-coronavirus-2019/ (Son baxis tarixi:
7 May 2020-ci il).

% Gostin LO. Public health law: power, duty, restraint. Berkeley: University of California Press; 2000.
p. 4.

% Yeno orada, 5.
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idaragiliyin legitim sorhadlorine 0z tesirini gostarir. Miixtalif dovlstlorin
tocriibasinds ictimai saglamligin qorunmasi, habels epidemiyalarla miibarize
aparilmasi maqsadila ganunlar gebul edilmigdir.

2. Beynoalxalgq tacriibada epidemiyalarla miibariza

Avstraliya qanunvericiliyine asasen, ictimai sshiyye {tig¢lin qanuni
corgivalor federal hokumstin ve ayalstlorin idare organlarinin
solahiyyetlorinin cominden ibaratdir. Qanunvericilik ictimai saglamliq
masalalorina nazarat salahiyyatlorini Federal hokumats va stat idaragilorina
havale edir.” Ictimai saglamligla bagli magsadlorin alds olunmasi iigiin
Konstitusiya!® Federal Hokumata statlara maliyys yardimlarmin edilmasi,
hamginin sahiyye proqramlarinin maliyyalosdirilmasi salahiyystini tantyir.'™

Tiirkiye Ciimhuriyystinin srazisinds fovgslads veziyystin tatbiqi sortleri
iso 1983-cti il tarixli “Fovqelade vaziyyst qanunu”!® ile miisyyen olunur.
Qanunun “Tabii afet ve tehlikeli salgin hastaliklarda yiikiimliiliikler ve alinacak
tedbirler”'% adlanan bolmasi epidemiyalarin yayilmasi soraitinde bu
fovgelada halin aradan qgaldirilmasi tigiin tedbirlerin hoyata kegirilmasinin
hiiquqgi ssast kimi ¢ixis edir. Tiirkiye ganunvericiliyinin bu baximdan
problemli torafi iss yalniz hokumotin selahiyyatlorini ve macburetmas
todbirlorinin siyahisim1 miisyyan etmokls, burada insan hiiquq ve
azadliglarinin qorunmas: ve teminat: ile bagh he¢ bir normanin moévcud
olmamasidir.

Birlogsmis Statlarda ise ictimai saglamligin qorunmas: tiglin tatbiq edilon
fovgelade veziyystlorlo baglh statlarin qanunvericiliklori miixtalifdir.
Masalan, “Fovgaladas hal xidmatlari ganunu* Kaliforniya statinda fovqgealade
vaziyyet rejiminin totbiqi gaydalarni miisyyen edir. Bu qanuna osasen
fovgelada veziyyet ii¢ yers ayirilir: yerlords fovqgelads veziyyet (local
emergency), biitliin stat arazisinds fovgaladae vaziyyet ve miiharibs vaziyyeti.!®®
Epidemiyalarin yayilmasi saraitinde statin qubernatoru yerlards va ya biitiin
stat arazisinda fovgelada vaziyyat elan eds bilor. Bununla yanasi, AB$-da bu
baximdan daha da tokmillasdirilmis sayilan “Fovgelade veziyyetlorde
sohiyya selahiyyoatlori model qanunu”nun'® miivafiq hissaleri statlarin

9 Commonwealth of Australia Constitution Act 1900 (Cth), s51(ix).

100 Section 96 of the Constitution of Australia.

101 Brian Opeskin, The architecture of public health law reform: harmonisation of law in a federal
system, 22 Melbourne Univ Law Rev 337, 369 (1998).

192 Burada bax: https://mevzuat.gov.tr/MevzuatMetin/1.5.2935.pdf (Son baxis tarixi: 8 May 2020-ci il).
103 Tirkiys Climhuriyyati, “Olaganiistii Hal Kanunu”, mad. 5-9.

104 Burada bax:
https://www.fresnostate.edu/adminserv/emergency/documents/CA_EmergencyServicesAct.pdf (Son
baxis tarixi: 9 May 2020-ci il).

105 Article 2 of The California Emergency Services Act, § 8558.

196 Model State Public Health Act — a tool for assessing public health laws (2003), burada bax:
www.publichealthlaw.net.
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oksariyyati terafinden gabul edilmisdir.!” Model ganun ictimai saglamliqla
bagli fovgelads hal seraitinds bu masoalalerin tonzimlonmasini hayata kegirir:
fovgelads veziyyetle bagl yardimlarin planlagdirilmasi, bels durumlarda
fovgelade voziyyet rejiminin teotbiqi, yoluxucu xastelik dasiyicisti olan
qaliglarin tohliikesiz halda atilmasi, tibbi lsvazimatlara nazarstin hayata
kecirilmasi, fordlerin saglamliginin qorunmasi, habels fardlarin saglamlig: ils
bagli molumatlarin qorunmasi, qurgu ve materiallarin istifadesi ve ya
moanimsanilmasi miiqabilinde adalstli kompensasiyanin 6denilmasi.!%
Gortindiiyii kimi, ganun epidemiyalarin yayilmasi saraitinds yalniz fordlarin
moasuliyyeti ve dovlatin salahiyyastlari mesalslerini deyil, hamginin hiiquq va
azadliglarin qorunmasi ile bagli normalar1 da 6ziinde ehtiva edir.®

3. Sarbast harakat hiiququnun mahdudlasdirilmas:

Istor miiharibs seraiti ve ya kiitlovi igtisaslar, istorse de yayilma tezliyi
yliksak olan epidemiyalar insanlarin hayat ve saglamligini tahliikeys maruz
qgoyur. Epidemiyalarin comiyyet igerisinde siiratlo yayilmas: sebabinden
kimlerin virusa yoluxmasi melum olmur. Buna goro do epidemiyalarin
yayilmasinin qargisinin alinmasi ve ictimai saglamligin qorunmasi magsadi
ilo dovletlor ilkin mahdudiyyaetlori sorbast hoaroket etmok azadligina
miinasibatda tatbiq edir. Serbast harokat azadlig1 qanuni asaslarla har hansi
dovletin srazisinds olan har kasin homin orazido sarbast harokst etmak,
Oziins yasayis yeri se¢gmoak va 0z 6lkasi da daxil olmaq]la, istenilan 6lkeni terk
etmok hiiququnu ifads edir.'?

Avropa Insan Hiiquglar1 Konvensiyasma dair 4 sayli Protokolun 2-ci
maddasi sarbest herokst azadligmma tatbiq edile bilon mahdudiyyatlarin
asaslarini miiayyon etmisdir. Homin maddays gors, milli tohliikesizlik ve
ictimai asayis maraqlari namino, ictimai qaydani qorumag, cinayatin qarsisin
almaq ftgilin, saglamhigin ve menaviyyatin qorunmas: liglin ve ya diger
soxslorin hiiquq ve azadliglarinin miidafissi {i¢iin ganunla nazards tutulmus
vo demokratik comiyyatde zoruri olan asaslarla bu hiiquglara
moahdudlasdirmalar tetbiq edile bilar. Miilki ve Siyasi Hiiquqlar haqqinda
Beynoalxalq Paktin 12-ci maddesi de eyni osaslar {izra dovletlarin
mohdudlasdirma salahiyystini tanryir.!!

Belo ki, beynalxalq qanunvericiliyo gora, sarbast harakat etmak hiiququ
miitlaq hiiquq hesab edilmir ve ictimai maraqlar namine onun

107 James G. Hodge, Jr., Lawrence O. Gostin, Kristine Gebbie, and Deborah L. Erickson, Transforming
public health law: the Turning Point Model State Public Health Act, 34 J Law Med Ethics 77, 84
(2006).

198 The Turning Point Model Act, art. 6.

109 B, Bennett, Legal rights during pandemics: Federalism, rights and public health laws — a view from
Australia, 235 (2006).

110 fnsan hiiquglarinin vo osas azadliglarin miidafiesi haqqinda Avropa Konvensiyana dair 4 sayli
Protokol, mad. 2.

11 yuxarida istinad 25, mad. 12.3.
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mohdudlasdirilmast miimkiindiir.!>? Her iki beynsalxalq miiqavilenin
miiddealarindan  goriindiiyti  kimi  saglamliin  qorunmasi dovletler
torafindon sarbast harakatin mahdudlasdirilmasina asas verir. Dovlatlar bu
moahdudiyyatlari 6z qanunvericiliklarine miivafiq olaraq fovqelade vaziyyet
vo ya karantin rejimi totbiq etmakls hayata kegirirlar va totbiq edilon xiisusi
rejimin noviinden asili  olmayaraq, veziyystin fovgsladsliliyinin
sortlondirdiyi deracoden kenara ¢ixmamalidirlar.!'3

4. Mohdudiyyatlarin monfi tasirlori

Serbast harekat hiiququndan mahrum olmaq digar hiiquqlarin da realize
olunmasina tesirsiz Otlismiir, dovlst orqanlarinin fsaliyystinde ¢atinliklar
yaradir. Qloballasan diinyada serbast harokat azadliginin hayati shomiyyati
boyiikdiir. Bu hiiququn mahdudlasdirilmasi iqtisadiyyatin sabit gedisatinm
tohliikays maruz qoyur, 6lke iqtisadiyyati tiglin giindslik itkilsrin va igsizliyin
artmasina sabab olur, borclar yiiksok olan sirketlorin iflasini stiratlondirir, !4
hava naqliyyatinin, tranzit dasinmalarinin normal fealiyyatini, hamginin
gomriik sisteminin normal is prinsipini siradan ¢ixarir ve sosial hiiquglarin
realizo olunmasinda manealar yaradir. insanlarin evds qalmasimin tagviqi ilo
yerli miiossisalorin foealiystinin dayanmasi naticesinde nagd pul axinmin
azalmas! tendeniyasi miisahide olunur. Biitiin bunlar iss 6z ndvbesinda
dovlstin sosial ohdsliklerinin artmasma sebeb olmaqla kompensasiya
todbirlerinin heyata kegirilmosi zorurstini yaradir. Umumiyyatls, sarbest
horokat hiiququ kimi iqtisadi ohemiyysti yiiksoek olan azadliglarin
mohdudlasdirilmas1  seraitinde kompensasiya todbirlorinin Oncaden
miiayyen edilmamis olmasi sosial-iqtisadi ¢atinliklar dalgasmi qagmilmaz
edir.

Karantin ganunlar1 gebul edilorkan dovlstlor yuxarida geyd edilon
amillarin her birini nazars almali, shemiyystli tesire mearuz qalan sahslars
maliyys dasteyi hoyata kegirmalidirloer. Qanunlar hazirlanarken
epidemiyanin yayilmasi soraitinde virusa yoluxmus soxslora miinasibatda
totbiq edilen izolyasiya tadbirlerinin xiisusiyystlori, sshiyye iscilerinin
prosese colbinin texniki tereflori, shalinin melumat almaq hiiququnun
tominat1 vo s. kimi onamli masalalar diqget markezinds olmalidir. Son olaraq
geyd etmoak vacibdir ki, insanlarin saglamliginin qorunmasi moagqsadi ils
epidemiyalarin yayilmasinin qarsisinin almmasi tiglin miibarize yalmz
dovlatlerin milli sarhadlari daxilinds deyil, hem da beynslxalq seviyyeda
gercoklagsmalidir."® Viruslarin sleyhina derman preparatlarinin hazirlanmasi

112 Dowty Alan, Closed Borders: the Contemporary Assault on Freedom of Movement, 32 (1989).

113 McCann vo basqalari Birlogmis Kralliga qarsi isi, Series A, No. 324, 46, para. 149.

114 Internationl Labor Organization, A policy framework for tackling the economic and social impact
of the COVID-19 crisis, 3-5 burada bax:
https://www.ilo.org/wcmsp5/groups/public/@dgreports/@dcomm/documents/briefingnote/wems_745
337.pdf

115 yuxarida istinad 109.
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vo iqtisadi gostericilori, ohalinin yasayis saviyyesi asagi olan dovletlora
yardimlarin edilmasi {iglin beynoalxalq amekdashgmn hoyata kegirilmasi
vacibdir." Gériiniir, COVID-19 virusunun yayilmasi soraitinds Umumdiinya
Sehiyye Teskilatinin ugursuz faaliyysti ve dovletlori vaxtinda
moalumatlandirmamasi sebebindon 06z etibarliligini itirmesi dovlastlori bu
istiqamatds yeni hall yollar1 axtarisina sovq edacekdir.

Notico

Gortindiiyii kimi, fovgelades veziyyaetlarin bas vermasi halinda dovletlarin
0z soalahiyystlorini hoayata kegirmesi ve insan hiiquglarinin qorunmasi
arasinda balansin gozlenilmesi baximindan problemlsor moévcud olur. Bels
problemlarden biri de insanlhigin goalacayini tshliikeys meruz qoyan
epidemiyalarla miibarizenin hoyata kegirilmoasi ilo baglidir. Bu, movcud
problemin tobiat etibarilo daha yeni olmasi, homin seboba goro ise
qanunvericiliyin nisbaton az tekmillagdirilmasi, habels insan heayati ile birges
milli ve qlobal iqtisadiyyatlar1 hadaf almasi ils six alagedardir. Natice olarag,
problemin effektiv hall olunmasi {iglin beynalxalq qanunvericiliyin
tokmillasdirilmasi fonunda dovlstlerarasi emekdashigin artirilmas: ve belos
fealiyyatin hayata kegirilmasini tanzimlayacak olan yeni beynalxalq tagkilatin
yaradilmast  zorurati movcuddur. Bununla berabear, Azarbaycan
Respublikasinda selahiyyatlor bdlgilisii masalesinin  yenidon noazarden
kecirilmasina, vahid karantin qanunvericiliyinin iglanilib-hazirlanmasina
ehtiyac vardir.

116 Gostin LO, Archer R., The duty of states to assist other states in need: ethics, human rights and
international law, 35 J. Law Med Ethics 526, 533 (2007).
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Fidan Olakbarova™

ELEKTRON IMZANIN KOMMERSiYA
OMOLIYYATLARINDA ISTiFADOsi: HUQUOQI
TONZIMLONMO Vo PRAKTIKI BOSLUQLAR

Annotasiya

Kommersiya omoaliyyatlarimin  hayata kegirilmasi zamam daha siiratli va operativ
sanadlasmanin aparilmasinda elektron imzadan istifada boyiik rol oynayir. Siiratla inkisaf
edon internet texnologiyalar: vasitasilo miiqavila va bu kimi digar sonadlarin tasdiqlonmasi,
o ciimladan ticaratin an miiasir novii hesab edilon elektron ticaratin idara olunmas: bu
sahada qanuni tonzimlomoni da zoruri edir. Hazirki maqala elektron imza anlayisimn
qanunvericilikda yerini miiayyan edir, kommersiya amoaliyyatlarimn elektron gqaydada
hayata kecirilmasi, elektron ticaratin qanunvericilikds tonzimini va mévcud praktiki
bosluglart va ¢catismazliglar: arasdirir, elaca da bu movzuda Azarbaycan Respublikasinin
moveud ganunvericilik aktlar: ila beynalxalg sanadlar va xarici Olkalorin tonzimlomoalarini
miiqayisali tahlil edir. Magalada, hamcinin, elektron imzanin tatbiqi ila alaqadar Azarbaycan
qanunvericiliyina dayisikliklor ticiin bir swra tokliflar irali siiriiliir.

Abstract

The use of electronic signatures plays an important role in faster and operative
documentation in commercial transactions. The approval of contracts and other similar
documents through the rapidly evolving Internet technologies, as well as the management
of e-commerce, which is considered the most modern type of commerce, also necessitates
legal regulation in this area. This article defines the concept of electronic signature in the
legislation, examines the implementation of electronic commercial transactions, regulation
of e-commerce in legislation and existing practical gaps and shortcomings, as well as a
comparative analysis of existing legislation and regulations of foreign countries. The article
also makes a number of proposals for changes in the legislation of Azerbaijan in connection
with the introduction of electronic signatures.
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Giris

zad sahibkarliq miihitinds ticarat subyektlorinin apardig1 saysiz-
Ahesab51z sonadlosmoa vo razilasmalar, eloco do diger nov
amoliyyatlarn miimkiin sn qisa zamanda hayata kegirilmasinds
texnoloji innovasiyalar bdyiik rol oynayir. Internet texnologiyalarimn
hayatimizin ayrilmaz pargasina ¢evrildiyi bir dovrda islerin elektron qaydada
daha siiretli ve operativ hayata kegirilmasinds elektron imzadan (bundan
sonra “e-imza”) istifadenin shemiyyeti damilmazdir. E-imza va onun
shamiyyatindan bahs etmazdan avval qeyd etmak lazimdir ki, kommersiya
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amoaliyyatlarinda edilon har bir yazili razilasmanin ve omaliyyatin
etibarliligini tomin etmoak {i¢lin imza an uygun vasite hesab olunur.

Imzanimn shemiyyati comiyyste qodim zamanlardan malum olmus va ilk
dovrlarden bari genis istifade olunmusdur. 91 imzasmin yaradilma tarixi
godim Roma dovriine tesadiif edir. Senadin sonuna imza qoymaq
identifikasiya tisulu kimi bizim eradan avvel 349-cu ildan istifads olunurdu.
O dovrden giiniimiizedak sonad iizarinds soxsiyyeti tosdigqlomak vo niyyati
ifade etmak tiiclin 0ziline xas yaz1 isarasinden, yoni imzadan istifade etmak,
1400 ildir ki, deyismaz olaraq qalmigdir.! Glintimiizds imza 6ziiniin har kess
moalum olan adi sl yazis1 tisulunu dayigerak bir qoder de irali getmis va
texnoloji tisullardan istifade edarak e-imza soklini almigdir.

E-imzanin kommersiya amoliyyatlarina tatbigi ve texnoloji yeniliklor
naticasinde ticarstin “uzaqdan” idare edile bilmasinin miimkiinliiyt
ozliiylinds e-ticaratin inkisafina tokan yaratmisdir. Hazirda diinyada e-ticarat
genis istifade olunmaqdadir ve tokmillosmaye, 6zlinds daha genis sahalori
shato etmays davam edir. Aydin olur ki, texnologiyanin inkisafi, e-imzadan
istifade ve ticaretin yeniliklere ayaq uydurmas: bir-biri ile vehdat seklinda
movecud olmusdur. E-imzanin mévcudlugu e-ticarato tokan yaratdig: kimi, e-
ticarotin olmadigr bir miihitde do e-imzanin genis totbiqi veo
tokmillasdirilmasi meanasiz olardi.

Lakin har yenilik va teraqqi prosesinds oldugu kimi, bu sahs da 6ziinds bir
sira bosluglari, o climladan catismazliq ve inkisaf etdirilmasi zoruri olan
yonlari ehtiva edir. Bels ki, e-imzadan istifads ilo slagadar bir sira suallar
ortaya ¢ixa biler. Miiasir texnologiyalar dovriinds e-imzanin istifads edilmasi
togdiralayiq haldir, lakin bu qaydada imza bétiivliikde ol imzasini avezloya
bilirmi? ©gar bu sualin cavabi miisbatdirss, hazirda biitiin diinya tizra qlobal
qaydada e-imzaya keg¢ilmamasinin sebebi nadir? Qanunvericilik e-imzanin
istifadasi sahasini yetarince tonzimlayirmi? Bu sahads hansi ¢atismazliqlar
vardir?

Magqalenin asas maqgsadi yuxarida geyd olunan suallara cavab tapa
bilmakdir. Bels ki, maqalads e-imzanin anlayis1 ve hiiquqi mahiyysti tesvir
olunur, Azarbaycan Respublikasi qanunvericiliyi aspektinde e-imzanin
totbiginda yarana bilacak ¢otinlik ve bosluglar tahlil olunur, eyni zamanda
beynalxalq ve xarici praktikaya istinadlar edilerek bu sahads qlobal veziyyaet
miiqayiseli tehlil edilir.

! David Fillingham, A Comparison of Digital and Handwriting Signature (1997), burada bax:
http://groups.csail.mit.edulmac/classes/6.805/student-papers/fall97-
papers/fillingham-sig.html.
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I. Elektron imza nadir?

A. Yaranma tarixi vo shamiyyati

E-imza barada ilkin ideyalarin yaranmasi tarixi XIX asrin ortalarina tasadiif
edir. Bu dovrde soziigedon anlayis genis konseptde istifade olunurdu ve
miixtslif yeni tisullar vasitesils qurulan slaqe e-imza kimi gabul edilirdi. 1861-
ci ildo AB$-da vetondas miiharibasi dovriinds tinsiyyat vasitelarinden birina
cevrilmis morze alifbasi buna bir niimunadir. Homin dovrdo istifadasi genis
yayilmis teleqraf iisulu ilo kommunikasiyanin da ilk dafe 1869-cu ilde New
Hampshire Ali Mahkems qorar1 ilo e-imza tisulu kimi hiiquqi qilivvesi
taninmisdir.? Daha sonralar faks tisulu ilo {iinsiyyst e-imzanin ilkin
versiyalarindan hesab olunmaga basladi? flkin dovrlerds e-imzadan
istifadenin asas maqsadi operativ va siiretli qaydada tinsiyyaet qura bilmak idi.
Dovr kegdikea va texnologiya iraliladikce e-imzadan istifade oshats dairesini
genislondirmis, nainki iinsiyyat vasitesi, eloco do kommersiya amaliyyatlar1
vo inzibati kargiizarliq fealiyyetinde genis totbiq olunmusdur. Iki dévlet
arasinda e-imza ile baglanmis ilk miiqavils ise 1998-ci ilde ABS ve Irlandiya
arasinda elektron ticaratin inkisafinin shamiyyati ilo bagli Birge Boyanat*
olmusdur.®

E-imza va bu sahade qanunvericiliyin inkisafi, elosco ds e-imzanin
kommersiya alamatlarine tatbiqi iki asas maqseda xidmat edir: a) e-ticarat
tiglin faktiki ve ehtimal olunan maneslsri aradan qaldirmagq; b) internet
tizerinden faaliyyet gostoren toraflerin ehtiyac duydugu "giiven" ve
"prognozlagdirma” qurulmasma komek etmokls e-ticaratin arzuolunan
ictimai siyasi moaqgsadini tomin etmoak vo buna tesviq etmok.® E-ticarat vo
onlayn sahibkarligin inkisafinda on boyilik doestoklorden biri e-imza
sisteminin tokmillagdirilmasidir.

Bir qayda olaraq, miivafiq teleblare cavab veran e-imza sl imzasi ilo eyni
hiiquqgi qiivveye malikdir. E-imzanin hiiquqi qiivvesi barads novbati
yarimfasildo daha otrafli izah verilocakdir. E-imzani sl imzasindan {istiin
hesab etmaye asas veren bir sira sabeblar vardir ki, bu sebabler icerasine
asagidakilar: aid eda bilarik: daha siiratli vo tahliikasiz sonad dovriyyesinin
tomini; kagiz emsliyyatlarimin logvi, sanadlarle is prosesinda soffaflig, eyni
sonadle istenilon sayda istifadeginin islome imkani, hesabatlarin

2 Howley v. Whipple, 48 N.H. 487, 488 (1869).

3 Mallesons Stephen Jaques, The Pen-Op Signature: An Australia Legal Perspective (2002).

4 Ingiliscodo “Joint Communique”.

°> The American Society of International Law, International Law In Brief (1998), burada bax:
https://web.archive.org/web/20120331012531/http://www.asil.org/ilib0104.cfm (Son baxis tarixi 29
May 2020-ci
il).https://web.archive.org/web/20120331012531/http:/www.asil.org/ilib0104.cfm

6 Thomas J. Smedinghofft, Ruth Hill Brott, Moving with Change: Electronic Signature Legislation As
A Vehicle For Advancing E-Commerce, 17(3) Journal of Computer & Information law 723, 728 (1999).
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hazirlanmasinda avtomatlasdirma, senad arxivleri isinin semarali tagkili,
idareetmo effektivliyinin yiiksaldilmasi.

Belalikls, siiratle inkisaf eden texnologiya ve internet dovri ils
ayaqlasmagq, senad dovriyyasinin miimkiin an qisa zamanda va tohliikasiz
hayata kegirilmesini toemin etmoak, o climladen effektivlik ve semaraliliyi
artirmaq uglin e-imzadan istifadenin tekmillasdirilmesi ve buna tasviq
edilmasi olduqca mithiimdiir.

B. Anlayis1 va hiiquqi qiivvasi

E-imzanin isloma mexanizmi, elocads istifade qaydalarini qavramagq iigiin
bu anlayisin 6ziinds nayi ehtiva etdiyini bilmak zaruridir. “E-imza” anlayist
olke qanunvericiliklerinin bu sahaye yanasma bucagindan’, tatbiq
dairasindan, elace do qanuni tenzimlomse {iisullarindan asili olaraq farqli
qaydada tofsir edilir. E-imzanin liigat iizra anlayisi bels verilir: “elektron
sokilde gondorilon senadde gondarenin sexsiyyetini tesdiqlomak {iglin
istifade olunan reqemsal malumat”.8 Umumilikds, e-imzamn gebul edilmig
vahid bir anlayist1 yoxdur, miixtelif moenbslorde bu ifadenin farqli
anlayislarina rast golinir. Hiiquq adebiyyatlarinda e-imza elektron ve ya oxsar
yollar vasitesilo yaradilan va yazimni autentifikasiya etmoak niyystinds olan
soxs tarafindan icra olunan ve gebul edilen istenilan harf, isars, yaxud simvol
kimi basa diisiiliir.” Fundamental olaraq, e-imza birbasa imzanin bir novii
hesab olunmur, senadin menbayini miisyyen etmoak {glin texnoloji
autentifikasiya vasitasi hesab olunur. “E-imza” ifadesindaki “imza” simvolik
mona kasb edorok metafora kimi isladilir.™

Azarbaycan Respublikasi Qanunvericiliyine osasen, “e-imza - diger
verilonlors olave edilon vo ya onlarla mentiqi alagsali olan, imza sahibini
identiklegsdirmaye imkan versn verilanlar”dir.!! “Verilonlor” dedikds,
ganunda informasiya texnologiyalar1 vasitalori ilo emal edilmays yararh
informasiya basa diustiliir.”>? UNCITRAL-in “Elektron imzalar haqqinda”
Model Qanununun 2-ci maddssinds “e-imza”ya asagidaki qaydada anlayis
verilir: “Elektron imza-verilanlari imzalayan saxsi miiayyen etmak va onun
bu verilonlorde movcud informasiyan tosdigladiyini gostarmak ticiin istifads
oluna bilen sozligedon verilanler ils bagli, yaxud onunla mantiqi sekilda
slagali elektron formali melumatdir”.’® Bu maddaye osasen, e-imzaya

7 Bu konseptlor asagida atrafli sakilda izah olunacaqdir.

8 Oxford Learners’ Dictionaries,
https://www.oxfordlearnersdictionaries.com/definition/english/electronic-signature (Son baxis tarixi
30 May 2020-ci il).

° Stephen E. Blythe, Digital Signature Law of the United Nations, European Union, United Kingdom
and United States: Promotion of Growth in E-commerce with Enhanced Security, 11(2) Richmond
Journal of Law and Technology 1, 3 (2005).

0 Giusella Finocchiaro, Digital Signature and Electronic Signatures: The Italian Regulatory
Framework After The d.1gs 10/2002", 9(2) Electronic Communication Law Review 127, 128 (2002).
11 «“Elektron imza va elektron sanad haqqmnda” AR Qanunu, madds 1.1.4 (2004).

12'Yeno orada, madds 1.1.1

13 «“Elektron imzalar haqgqinda” UNCITRAL Model Qanunu, mad. 2 (2001).
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elektron formada malumat kimi yanasilir ve miisyyen edilir ki, bu malumat
gondorilon asas mealumati tasdigloyen ve onunla bagli olan, o ciimladan asas
malumati  imzalayanin  gexsiyyetini ve gonderdiyi informasiyani
tosdigladiyini gostorma vasitasidir. Hesab edilir ki, bu anlays istor e-imzanin
maqsad va alamatlarini, istarse de totbiq dairesini timumilikds 6ziinds ehtiva
edan an ugurlu anlayisdir.

E-imzanin hiiquq qiivvesi dedikds, na basa diisiiliir? AR Qanunvericiliyino
asason,  qanunvericilikde nezerde tutulmus hallar istisna olmagla,
sertifikatlagdirilmis imza vasitalari ilo yaradilmis ve qlivveds olan tokmil
sertifikath giiclondirilmis imza ol imzas1 ile berabar hiiquqi qilivveys
malikdir.’* Beloaliklo, AR qanunvericiliyi e-imzanin sl imzasi il eyni hiiquqi
quvveye malik oldugunu o halda gebul edir ki, hamin e-imza sertifikat
moarkazi tarafinden verilmis senadls tesdiq olunsun. Qanunvericilikds hans:
hallarin istisna toskil etdiyi ise aydin sokilde miisyyon edilmomisdir.
“Elektron imza va elektron senad hagqinda” AR Qanununda slave olaraq
geyd edilir ki, elektron formada ve ya sertifikatsiz olduguna,
sertifikatlasdirilmamis imza vasitaleri ile yaradildigina gore elektron imza
etibarsiz sayila bilmoz."> Buradan aydin olur ki, qanunvericilik e-imzanin
moalumat: tasdigloyan vasite kimi ¢ixis etmasi {igiin har hansi bir maneo
miioyyen etmir ve moelumatin istenilon qaydada elektron itisulla
tesdiglonmasini malumatin tesdiqi tiglin yetorli hesab edir. Belalikls, e-
imzanin sertifikatlagdirilmasi moalumatin tasdiglonmoasinin etibarlili1
baximindan tsleb olaraq deyil, se¢cim kimi qoyulur. Sertifikatmn olmamasi
moalumatin tesdiqlendiyi faktini istisna etmir. Sertifikat yalniz onun iiglin
zoruridir ki, e-imza ol imzas: ilo eyni hiiquqi qiivveys malik olsun, yani ol
imzasinin yerine yetirdiyi funksiyalar1 yerina yetira bilsin. Belalikls, e-imza
ilo imzalanmig senadin al imzasi ils tasdiglandiyi sakilds hiiquqi qiivvesinin
olmas: {igiin onun sertifikatlagdirilmas1 zeruridir. Masalen, algi-satq:
miiqavilasinda sertifikatladirilmamais e-imzadan istifade miiqavilani etibarsiz
etmir, ancaq onun hiiquqi qilivvesi yalniz e-imza tokmil sertifikatla tomin
olundugu halda tanmir. Qanun slave olaraq, e-imzanin sl imzasina baraber
tutulmasi tictin bir alamoti do zeruri hesab edir: sertifikatda imza sahibinin
solahiyyatlorine dair malumatlar gosterilarss, e-imza soxsin kagiz dastyicisi
tizarindoki ve mohiirls tasdiq edilmis ol imzasina barabar tutulur.'® Fikrimcs,
e-imzanin hiiquqi qiivvesi ve etibarliligy ile bagh qanunvericilikdes 6z aksini
tapmis norma vo talabler aydin sokilds miiayyan olunmamisdir.

Bundan slave, Azarbaycan miilki qanunvericiliyino asason, oksor miilki
miiqavilslerinin yazili qaydada baglanmaq ve torsflorin imzasmi ehtiva
etmok toloblari vardir. Belo olan halda, e-imza ilo tosdiqlonmis elektron
formali miiqavilalar bu tealeble ziddiyyat toskil edirmi? “Elektron imza veo

4 Yuxarida istinad 11, mad. 3.2.
15 Yuxarida istinad 11, mad. 3.1.
16 Yuxarida istinad 11, mad. 3.3.
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elektron senad hagqinda” AR Qanunu bu masaloni asagidaki gaydada
tonzimlayir: Azarbaycan Respublikasinin qanunvericiliyi ilo senadin yazili
sokilds toqdim olunmas: taleb olunduqda qanunvericiliye uygun qaydada
imzalanmis elektron senad bu sortlore cavab veran hesab edilir.'” Belalikls,
tizarinde imza sahibinin selahiyyatlorina dair malumatlar tesvir olunmus
tokmil sertifikatla tasdiglonmis e-imza ils imzalanmis elektron sanad yazili
sonadle barabar hiiquqi qlivveys malik olur. AR Qanunvericiliyi bununla da
“yazili miiqavilolor” anlayisina hom do tokmil sertifikath e-imza ils
tosdiglenmis miiqavilsleri do aid edir. Lakin miilki ganunvericilikde bu
moasala agiq sokilde har hansi bir norma ils tenzimlanmir. Konsitusiya
Mohkamoasi ilk dafe 2020-ci ilds elektron imza ile tosdigqlonmis miiqavilalerin
yazili sonada barabar tutulmasin tesdiq etmisdir.!® Diinya praktikasinda ise
elektron imzal1 senadin yazili senade baraber tutulmasi ilk dafs 1869-cu ilda
telegrafin e-imza tisulu kimi hesab edilmasini tosdiqloyen moahkems isinda
bayan edilmisdir." Bir sira hallarda yazili sanadlerls bagh diger qanuni talab
notarial qaydada tesdiglonme ve dovlst geydiyyatina alinmadir. Qanun bu
moasaloni de tanzimlayir ve miisyyan edir ki, senadin notariat qaydasinda
tosdigi vo (vo ya) dovlet geydiyyati tolsb olunmasi hallarinda senadin
yalnizca e-imza ilo tasdiglonmasi kifayet deyildir. Bu halda e-imzali senad,
yaxud onun ganunauygun ¢ixarilmis surati miivafiq qaydada geydiyyata
alinmali, yaxud tesdiq olunmalidir. Belalikls, e-imzanin senadi tasdiglomsa
funksiyast notarial tesdiglonmali, yaxud dovlet geydiyyatina alinmali
sonadlarde yetarli deyildir. Bu ise 6z ndvbesinde kommersiya fealiyyati
zamani notarial qaydada tesdiglenmasi talsb olunan senadlarin, elsca da
diger amoliyyatlarin daha siiretli yolla tesdiglonmoesinin qarsisini alir.
Fikrimcos, bu sahade do e-imzadan istifadenin tenzimlonmasi va tatbigine
baslanilmasi bir ¢ox senadlasmao islerinin asanlagmas: ve somaraliliyi namine
daha effektiv olacaqdur.

C. Funksiyalar1 vo elementlari

Ovvolki fasildo geyd etdiyim kimi e-imza qanunvericilikdo nazarde
tutulmus qaydalara uygun tertib olunduqda, ol imzasi ilo ekvivalent hesab
olunur. Bu zaman o, imzanmin moagqsadlari, yerins yetirdiyi funksiyalar, o
ciimladen e-imzanin elementlarini da 6zlinds dasiyar.

Imzanin asas maqgsadi nadir? Osas magsadi imza sahibinin niyyatini ifads
etmak olan sl imzasindan ferqli olaraq, elektron miihitds istifade edilen e-
imza kommersiya omsaliyyatlarnin istirak¢ilarina miinasibetde tii¢ osas
moaqsade xidmat edir: imza sahibinin sexsiyyatini miioyyon etmak, imza

17 Yuxarida istinad 11, mad. 3.4.

18 Azarbaycan Respublikas1 Miilki Macsllasinin 407.2-ci maddasinin serh edilmasins dair AR
Konstitusiya Mahkamasinin gorari, 7 (2020).

¥ Howley v. Whipple, yuxarida istinad 2.
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sahibinin niyystini ifade etmak (masealon, miiqavils sortlerine bagh olmas:
niyyeti) ve imzalanan senadin biitovliiyiinii temin etmak.?

E-imzanin funksiyalari iss onun maqgsadina xidmat edir. E-imza asagidaki
funksiyalar1 yerino yetirir: 1) melumatin miisllifinin identifikasiya vo
autentifikasiyas;;, 2) msalumatin biitovliyiine nezarst; 3) moalumatin
miiallifliyinden imtinanin geyri-miimkiinliiy{ine zomanst.?! Elektron imzanin
yuxarida qeyd olunmus birinci funksiyast malumatla bagli miisyyen
amoliyyatlar1 icra eden goxsin gliman edilan soxs oldugunu, biitovlik
funksiyast moalumatla bagli emsliyyatlarin yerine yetirilmasi zamani
moalumatin har hansi bir dayisikliys meruz qalmadigini ve sonuncu funksiya
miibahise yarandig1 halda, emsaliyyat: hayata kegirmis soxsin sonradan bu
amoliyyatla bagli masuliyystden boyun qagirmamasini temin etmak maqsadi
dasiyir.”? Bels ki, e-imza imza sahibins vahid olaraq miisyyan edilmis va
onunla alagali olmalidir. Imza sahibi e-imzanin istifadesi istiqamatlorini
miiayyan edan yegana soxs olmalidir. E-imza elektron sanadi imzalandiqdan
sonra imzalanan senaddeki malumatlara sonradan miidaxile edilib-
edilmadiyini miisyyenlasdira bilmak qabiliyyastinde olmalidir.

E-imza metodlar1 hansilardir? UNCITRAL Model Qanununa osason: 1.
Elektron imza imza sahibinin sexsiyyatini miiayyanlesdiran metodu 6ziindas
ehtiva etmalidir; 2. Elektron imza imza sahibinin senaddoki moalumatlar:
tasdigladiyi niyyatini miisyyanlasdiren metodu 6ziinda ehtiva etmalidir; 3.
Istifade olunan metod senadin yaradildig1 ve ya bildirildiyi magsed {iciin
uygun oldugu gadar etibarli olmahdir.?

E-imzanin bir sira elementlori vardir. Bu elementlsare razilig, niyyst,
tosdiglomo vo yoxlama aiddir.?* Elektron senadi imzalayan soxs agkar sokilda
imzasi ilo 6z raziliginm ifads edir. Noviinden asili olmayaraq, e-imzanin an
miihiim elementi imza sahibinin niyyetini oks etdirmasidir.> Imza sahibinin
sonadi imzalamagq niyyetinin mévcudlugunu gostermak {iciin imza iki asas
maqgsada xidmat etmolidir: birincisi, e-imza imzalayan soxsin goxsiyyatini
miiayyan etmak tiglin istifads edilir, ikincisi, e-imza senadin biitovliiyiiniin
tosdiqi kimi c¢xis edir. Misal iiglin, toraflor boyiik hacmli miiqavila
imzayarken son sohifads atilan imza miiqavilonin avvalki sahifslari ilo baglh
da niyyoet tasdiqini ifads etmalidir. 2° Elektron sanadin etibarli olmasi tigiin o,
imza yerinde ad1 qeyd olunmus saxs terafinden imzalanmalidir. E-imzanin
son elementi kimi yoxlama onu bildirir ki, elektron sanadle alagali taraflar

20 Smedinghofft, Brott, yuxarida istinad 6, 732.

2L David Taylor, Felix A. Ortiz, Encryption-Hindering the Hackers: Some Technical and Legal Issues,
Fourth Annual Internet Law Inst. 743, 746 (2000).

22 “Rosencrantz vo Guildensterni qorumagq: Sekspirin “Hamlet”indo elektron imzadan istifads”,
burada bax: https://fidanalakbarova.wordpress.com/2020/05/13/rosencrantz-v%c9%99-guildensterni-
gorumag-sekspirin-hamletind%c9%99-elektron-imzadan-istifad%c9%99/

2 Yuxarida istinad 12, mad. 7.

24 Stephen Mason, Introduction to the electronic signature, Electronic Signatures in Law, 189 (2016).
2 Vahid Ticarat Macallssi, § 3-401 (1952).

%6 Smedinghofft, Brott, yuxarida istinad 6, 731.
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zaruriyyet oldugu halda asanligla e-imza prosesinin har bir marhalasine daxil
ola vo nazarat edas bilarlar.

D. Islama mexanizmi va novlari

E-imza timumilikde malumatlar: tesdiqlayici vasite oldugu tigiin o, bu ciir
tasdigloma rolunu bir sira mexanizmlar vasitasils hayata kegire bilir. Miixtalif
0lke ganunvericiliklorinda farqgli yanasmalar oldugu kimi, forqli elektron
vasitelorden istifade e-imza hesab edils bilir. E-imzanin moslumatlar:
tosdiqloma vasitasi kimi istifadesinde asas tisul aciq agar kriptoqrafiyasidir.?”
Hals 1970-ci illerin ortalarinda yaradilaraq tekmillasdirilmis kriptoqrafiya
miiasir dovrdae elektron senadlarin tesdiglonmasi mexanizmi kimi ¢ixis edir.
Acar kriptoqrafiyasi oziinde iki farqli acar anlayisini ehtiva edir. Agarlardan
biri sifralomsa, digoeri isa desifralomo {iciin istifade olunur. Aqiq agar har keas
torofindon istifade edilo bildiyi halda, gizli agar yalniz melumat sahibina
moalum olur. A¢iq acardan melumatin desifrolonmosi {igiin istifads oluna
bilmadiyinden onun yayilmasi mshdudlagdirilmir. Har iki acar riyazi
baximdan bir-biriyle slaqlidir, belaliklo bir agar vasitasilo sifralonan
moalumat yalniz slaqpli digar acar vasitesile sifresi agila bilir. Elektron senadi
e-imza ilo imzalayib gondaran soxs aciq acar sifrelemasindan istifads etmakls,
sonaddaki moalumatlar1 agiq acar ile sifraleyir. Bu halda senad yalnizca
sonadin géndoerildiyi saxsin gizli agar1 ils acila bilir. Oz névbesinds agiq agarla
algoritmlar acarlarin maxfiliyinin daha ytiksek saviyyesini tomin edirlor. Bels
ki, informasiyan1 alanin gizli acar1 onun gexsi informasiya arxivini heg¢ bir
zaman tork etmir. Bununla slaqadar olaraq tacriibade fordi informasiyanin
sifrolonmasi zamani simmetrik agarla alqoritmler, yayilan informasiyanin
sifrolonmasi zamani isa har iki alqoritmin kombinasiyas: istifade olunur.
Sifrelamadan farqli olaraq elektron imzanin asimmetrik sistemlari imzanin
formalasdirilmas: tigiin gizli acara, onun yoxlanilmas: {i¢lin ise agiq acara
asaslanirlar. Beloliklo, imza miisllifi 6z agarini gizli saxlayir vo heg¢ kos onun
avezine elektron senadi imzalaya bilmaz. Bununla barabar kimss agiq agarin
kémayils bu imzanin ve onun miiallifliyinin haqiqiliyina emin ola bilar.

Ragemsal imza. Miiasir dovrde elektron imzanin agar kriptoqrafiyasi
asasinda yaradilmis ve genis sokilda istifads olunan névii roqomsal imzadir.?

E-imzani reqamsal imzadan farqloendirmak lazimdir. Bels ki, e-imza daha
imumilosmis formada soxsin elektron senadlori tasdiqloma gqaydasidir.
Buraya e-pog¢t moktublarinin sonunda yazilan ad-soyad, elektron fayllarda
geyd olunan ol yazisi imza, elektron senadlerds istifads olunan PIN kod, o
ciimladan raqemsal imza aid ola biler. Raqamsal imzani diger e-imzalardan
forglondiran asas cohat burada kriptoqrafik kodlardan istifade olunmasidir.
Azarbaycan Respublikasinda mobil identifikasiya tisulu kimi istifade olunan
ASAN IMZA bunun bariz niimunasidir. Elektron imzanin bir novii olan

27 Ingiliscado “public key cryptography”.
28 Ingiliscodo “digital signature”.
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rogemsal imza agiq agar infrastrukturundan bir qadar forqli yolla istifads
edir. Bu tisulda “hes funksiyasi” adlanan riyazi alqoritmden de istifade
olunur. Burada malumat daha yigcam versiyaya sixigdirilir. Masalen, sanadi
rogomsal imzadan istifads ederak imzalamagq ticiin sonadi imzalayan gsoxs ilk
novbada hes funksiyanin komayile malumatlari yigcamlasdiracaqdir. Daha
sonra o, malumati gizli agarla sifralayacek ve qarsi tarafe gondaracak. Senadi
gobul edan soxs ag1q agardan istifade ederok malumati agacaqdir. Belaco, gizli
acarin sahibi olan senadi gebul edan soxs anlayacaq ki, maktub kim torafinden
gondorilib. Daha sonra senadi gebul edan imzanmin hagqiqiliyini yoxlamaq
uclin hes-funksiyanin komaoyi ile alinmig malumatin hes-kodunu yaradir.
Sonra malumata birlaesdirilmis sifrolonmis hes-kodu senadi gondaranin agiq
acari il desifra edir vo alinmis desifro edilmis hes-kodu 6ziiniin yaratdig:
hes-kodla miiqayise edir. Onlar {ist-lists diigerlerss, imza haqiqi hesab
olunur. Gizli acar yalniz sanadi gondarana maxsus oldugundan aydindir ki,
moalumat: da yalniz o imzalaya bilerdi. Farglarin olmasi senadin ¢atdirilma
zamani doayisdirildiyi meonasina golir.

E-mail yolu ilo tasdigqloma. E-imzaya daha genis aspektds yanasan
olkalarin praktikasinda e-mail yazismalarinin sonunda istifade edilon ad ve
soyad sablonlar1 e-imza tiisulu hesab edilir. Xarici Olkealorin meahkomsa
praktikasinda bu gaydada imzanin tasdiqloyici qiivveye malik oldugu
miieyyan edilmisdir.? Misal tgiin, Avstraliya Ali Moahkamasinin bir
gorarinda bildirilir ki, e-mailin sonunda istifads olunan imza onu géndaran
soxsi identifikasiya etdiyine ve gonderilon msalumatla bagh tesdiqgini
gostardiyine gore bu imza uygun oldugu gadar motaber hesab edilir va
moalumat: alan soxs de icraati davam etdirmokls bu iisul ilo tesdiqlomani
gobul etmis hesab olunur.® Olkemizde e-mail yazigsmalari tokmil e-imza
hesab olunmadig: iiciin ol imzasi ile barabar hiiquqi qiivveys malik olmasa
da, qanunvericiliyo asasan, bu qaydada niyyet ifadesi etibarsiz hesab
edilmammslidir.’! Qanunvericiliyin bu ciir yanasmasi e-mail yazigsmalarinin
moahkemada siibut kimi istifade olunmasina gerait yaratsa bels, mahkamsa
praktikasindan malumdur ki, Azarbaycan meahkemsaleri halslik bu qaydada
razilasmalar1 Azarbaycan Respublikas: Miilki Prosessual Macallasinin 89.2-ci
maddasine asas gotirarak, senadin hagqiqiliyini miisyyen etmok qeyri-
miimkiin oldugu ticiin siibut kimi giymatlandirmir.*> Mshkemsa prosesinda
miibahise eden toraflor toqdim edilon elektron ssnad ve yazismanin
haqiqiliyini inkar etmirss, mahkama rahatligla hamin sanadlari gabul edib is
materiallarina slave ede bilar. Teroflor arasinda ortaq razilasma olmadig:

29 Wright v. Direct Capital Securities (2010); Waddle v. Elrod - 367 S.W.3d 217 (2012), Torrac
Investments Pty Ltd v Australian National Airline Commission (1985).

%0 Faulks v Cameron (2004).

31 Yuxarida istinad 11, mad. 3.1.

%2 [1k iddia {izro iddiac1, qarsihiqh iddia {izro cavabdeh XXX sirkatinin ilk iddia tizro cavabdeh, qarsiligh
iddia Uzrs iddiag1 XXX-ya qarsi is tizra Ali Mahkamanin gorari, 10 (2019).
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halda iso mahkama sadace elektron formada oldugundan senadi stibut kimi
giymotlondirmoakden imtina etmamsalidir. Elektron v sair tisulla alds edilmis
materiallar mahkema tarafinden o sartls yazili siibut kimi gabul edils bilar ki,
hamin sanadlarin haqiqiliyini miisyyan etmoak miimkiin olsun.*

E-imzanin diger ndvlari. E-imzanin daha az yayilmis diger sada novleri
vardir ki, bunlarin sirasma elektron fayllarda istifade olunan
rogomsallasdirilmis ol yazisi imzasini (biometrik asash texnologiya vasitosilo
yaradila bilar), PIN kod vasitesilo tesdigloms, barmaq izi kimi biometrik
asash identifikasiya ediciler, faks vo ya skan qurgusu ils tasdiqloms aid edils
bilar.* Faks ve ya skan qurgusu ils tesdiq skser qanunvericilik aktlarinda
birbasa olaraq e-imzaya istisna kimi gostarilmekdadir.®® Buna sabab bu
qaydada senadin tesdiglonmasinin istor tohliikesizlik, istorss do imzanin
funskiyalarma xidmat etmeme baximindan yararsiz olmasidir. Senadin bu
ciir tasdiglenmasi onun {igiincii soxslor terafinden ganunsuz istifadesina
gotirib ¢ixara biler. Lakin bazi 6lkslorin mehkema praktikasindan aydin
sokilds gormek miimkiindiir ki, senadlerin teleks ve faks vasitasils
tosdiqlenmasi e-imzaya barabar tutulur.’

II. Elektron imzanin sertifikatlasdirilmasi zoruridirmi?

A. Sertifikatlasdirmanin shamiyyati vo sertifikata dair talablor

E-imzanin sertifikatlasdirilmasinin  zearuri olub-olmamasi1 ils baglh
movqgelor diinya Olkalorini forqli qruplara boliir. Bu sahade 3 asas
qanunvericilik modeli mévcuddur. Ilkin model “icbari” vo “preskriptiv”
istiqamat olaraq taninur, ¢linki bu modelds xiisusi vahid texnologiya, asasen
aciq acar kriptoqrafiyasi e-imza tiglin icbari hesab edilir. Belo ki, e-imzanin
etibarli hesab edilmasi ve al imzasi ilo bearabar tutulmasi {i¢lin onun
kriptoqgrafiya tisulu ils tenzimlonmasi ve sertifikatlagdirilmas: zeruridir.
Ikinci model iso tamamila oks mexanizmi &ziinda ehtiva edir: minimalist
istigamat hesab olunan bu model texnologiyadan istifadede neytral mévqe
sorgilayir. Ugiincii model iss hibrid hesab olunur ve e-imzada texnolji
vasitalordon istifadeni moacburi hesab etmasoa do, slave vasito kimi istifadosini
zoruri hesab edir.”

Oksar olkaler, eloca do Azarbaycan Respublikasi e-imzanin sl imzasi ils
beraber hiiquqi qilivvesini tamimaq tigiin onun tekmil sertifikatla
tasdiglonmasini zaruri hesab edir. Bu 6lkalar imzanin 3-cii funksiyasmi tam
tomin etdiyi iclin tokmil sertifikata malik e-imzamin istifadesini

33 Elektron yazisma (e-mail) mahkomado mumkiin stibut kimi, burada bax:
http://eminlaw.org/index.php/2017/11/elektron-yazisma-e-mail-mehkemede-subut-kimi/.

34 Smedinghofft, Brott, yuxarida istinad 6, 730.

% Grenada: Electronic Transactions Act, art. 2 (2008), Jamaica: Electronic Transactions Act, art. 2
(2006), Saint Lucia: Electronic Transactions Act, article 2 (2007).

3 Clipper Maritime Ltd v. Shiristar Container Transport Ltd, 546 (1987).

37 Mason, yuxarida istinad 24, § 3.2 (2016).
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dastaklayirlor.® AR Qanunvericiliyinde geyd olunmus ve yuxarida geyd
etdiyim tolob, yoni yalmz tokmil sertifikat kimi ol imzas1 ilo baraber hiiqa
malik olmast telobi Avropa Ittifaqi Direktivi ve bununla da, Avropa Ittifaqi
olkolori, eloco do, bir cox Isvecrs, Cin, Argenetina kimi diger diinya
Olkalorinin qanunvericiliyinde 6z oksini tapmis ve tatbiq olunmaqdadir.¥
ABS ve oaksar anglo-sakson hiiquq olkeleri, elace da Birlesmis Krallig,
Avstraliya, Kanada va Yeni Zelandiya iss e-imzaya oks movqgedan yanasarag,
tokmil sertifikat tolobini istisna edir, sertifikat olmadan bele miixtalif tisullarla
yaradilmis elektron tesdiqloms vasitalarini e-imza hesab edir.*

Bir qayda olaraq, agiq agar kriptoqrafiya tisulu ils yaradilan e-imzam
tosdigloyen sertifikatin asas maqgsadi imza yaradilmasi ilo bagli malumatla
imza sahibi arasindaki alageni tesdiglomak, o climladen, e-imzadan
tohliikesiz istifadeni temin etmokdir. Sertifikatdan istifads edilorak
yaradilmis e-imzaya “tokmillogsmis e-imza”#' deyilir. Bu qaydada yaradilmis
e-imzanin daha tistiin olmasi asagidak: sebablore gore asaslandirilir: imza
sahibine unikal olmasi; yalmiz onu istifade eden soxsin nazarstinde olmasi;
imza sahibine aid olmasinin tesdiglana bilmasi qabiliyyeti; mslumatin 6ziina
bagliliq va istanilon dayisikliyin miiayyon edils bilmasi. 42

Sertifikatlagdirmanin on boyiik shamiyyeti e-imzanin yiiksok qaydada
tohliikesizliyini temin etmokdon ibaratdir. Belo ki, aqq agar
kriptoqrafiyasindan istifade zamani agiq acar1 mealumati gondaran gsoxs
birbasa qars: torafa toqdim etmoayibss, onun itma, yaxud ogurlanma ehtimali
vardir. Burada ragemsal sertifikat komeyo golir. Sertifikat vasitasilo aciq
acarin haqigatan imza sahibins aid olmasi ve desifraloma maqsadile istifada
oluna bilmasi tesdiglenir. Acarin itdiyi, yaxud ogurlandigr malum olarsa,
sertifikat1 taqdim edon markaz miivafiq sertifikat1 logv eds bilor.

Sertifikata hansi melumatlarin daxil edildiyi qanunvericilikde daqiq
sokilda 0z oksini tapmugdir. Sertifikatda saxsin malumatlarimin qeyd olunmasi
e-imzanin identifikasiyas: baximindan olduqca shamiyyatlidir. Masalan, A
hiiquqi saxs B fiziki soxs ilo miiqavile baglamaq niyyestindadir, lakin birbasa
olaraq B-ni tanimir. Olkada xeyli sayda B adli soxslorin oldugunu nezera
alsaq, sertifikat B-nin mahz hansi B oldugunu miisyyenlasdirmak {iciin
zaruriyyet kasb edacakdir.®* AR Qanunvericiliyi imza sahibine ad ve soyad

38 Dawn M. Turner, "Understanding elDAS" (2016), burada bax:
https://www.cryptomathic.com/news-events/blog/understanding-eidas (Son baxis tarixi: 21 May
2020).

39 Directive 1999/93/EC, art. 25 (1999).

40 Dawn M. Turner, "Is the NIST Digital Signature Standard DSS legally binding?" (2016), burada
bax: https://www.cryptomathic.com/news-events/blog/is-the-nist-digital-signature-standard-dss-
legally-binding (Son baxis tarixi: 22 May 2020-ci il).

4 Ingiliscodo “advanced e-signature ”.

42 Yuxarida istinad 39, art. 2.

43 Mason, yuxarida istinad 37, §15.13.
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avozinoa taoxalliisden istifade eds bilmek sslahiyysti verir. Bu halda imza
sahibinin texalliisden istifads etmasi sertifikatda agkar qeyd olunur.*

AR Qanunvericiliyi sertifikatin hiiquqi qiivvesins xitam vermakdan alavs,
hansi hallarda onun hiiquqi qiivvesinin dayandirila bilacayini de miisyyen
edir. Belo ki, sertifikatin qiivvesi sertifikat morkozi tersfinden asagidaki
hallarda dayandirilir: imza sahibi miiracist etdikds; qanunvericiliys vo ya
miiqaviloyo asason solahiyyetli soxsin (orqanin) miiracisti osasinda;
sertifikatin verilmasi ti¢lin asas olan malumatlarin diizgtinliiyiine ve ya imza
sahibinin imza yaratma mealumatlarinin tohliikesizliyine sertifikat markezinin
asasli siibhalari olduqda. Sertifikatin hiiquqgi qilivvesi asagidaki hallarda
barpa edilir: sertifikatin qiivvesinin dayandirilmasimi teleb etmis imza
sahibinin miiraciati vo ya miiracist etmis salahiyyatli saxsin (orqanin) icazasi
olduqda; sertifikat moarkazi terefinden goriilmiis tadbirlsr naticasinds asasl
stibhalor aradan qaldirildiqda; sertifikatin qiivvesinin dayandirildigi miiddat
basa catdigda. Qanun sertifikata dair malumatlarin tshliikasizliyina asasl
stibhalar oldugu halda, sertifikatin qiivvasinin 48 saatdan artiq dayandirila
bilmadiyini tenzimlayir.* Bels olan halda, tahliikesizliys dair asash siibhaler
48 saat igarisinde aradan qaldirilmadiqda, sertifikatin hiiquqi qiivvesi barpa
olmadan lsgv edilir. Misal {igiin, sertifikatin itmasi ve sertifikatla bagh
molumatlarin tehliikasizliyi ile bagh stibhe halinda, 48 saat arzinds sertifikat
moarkazi terafinden goriilen tadbirlar natice vermazss, bu zaman sertifikatla
darhal markaz torsfinden lagv edilir.

Sertifikatin logv edilme hallarina ganunvericilik asagidakilar: aid edir:
imza sahibinin miiracisti asasinda; sertifikatin qiivveds olma miiddsti basa
catdiqda; qanunvericiliyo asason salahiyyatli soxsin (orqanin) gerari vo ya
miiracisti asasinda; imza sahibi vefat etdikds ve ya qanunvericilikle miisyyen
edilmis qaydada fealiyyst qabiliyystini itirmis hesab edildikds; sertifikatin
verilmasi {igiin sertifikat markazina toeqdim olunan senad ve malumatlarin
saxta, sohv va ya qlivvaeden diismiis olmas: balli oldugda; imza sahibinin
imza yaratma msalumatlar1 {izerinde nazareti itirmosi sertifikat moarkazine
balli olduqda; onda qeyd olunmus miinasibatlords istifads edilmadikds;
imzanin istifade olunmasini tenzimloyan hiiquqi aktlarin ve ya sertifikat
morkozi ilo baglanmis miiqavilonin talablori imza sahibi tersfinden
pozulduqda; istifade edilen imza vasitalerinin sertifikat1 hiiquqi qiivvesini
itirdikds; qanunvericilikls miisyyan edilmis diger hallarda.% Sertifikat
asagidaki hallarda etibarsiz sayilir: ganunvericiliyo miivafiq qaydada
verilmadikds; qlivvede olma miiddati bitdikds; sertifikat1 vermis sertifikat
moarkazinin giliclondirilmis imzasi haqiqi olmadiqda; sertifikatin qlivvesi
dayandirilmis ve ya logv edilmis olduqda; onda qeyd olunmus

4 Yuxarida istinad, mad. 12.3.
4 Yuxarida istinad 11, mad. 13.
46 Yuxarida istinad 11, mad. 14.
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miinasibatlorde istifade edilmadikds.*” Burada bels bir sual yarana biler ki,
sertifikatin verilmasi {iglin sertifikat moarkoazine toqdim olunan senad ve
molumatlarin saxta olmasi hali, hansi sebobdon sertifikatin etibarsiz hesab
edilmasi yerina logv edilmasi asasina aid edilir? Tocriibads saxta imza ilo
imzalanmis senadlorin etibarsiz hesab edildiyini nezers alsaq, saxta
molumatlarla hazirlanmis sertifikat vasitasile elektron qaydada imzalanmis
sonadlara do eyni tacriibanin tetbiqini daha maqgsedauygun hesab etmak olar.
Onu da geyd edim ki, ister sertifikatin hiiquqi qtivvesinin dayandirilmasi,
istarso do lagvi va etibarsizlig: ilo bagh yuxarida sadalanan hallar okser
olkalarin ganunvericiliyinds, elace da beynoalxalq sanadlards oxsar gokilds
miiayyan olunmusdur.

Xarici Olkslards verilmis sertifikatlarin 6lkads taninmasi mossaloasi do
diinya praktikasinda ssasen eyni qaydadadir. AR Qanunvericiliyins asasen,
xarici Olkalards verilmis sertifikatlar Azarbaycan Respublikasinda asagidaki
hallarda hiiquqi qiivveye malik olur: sertifikati vermis sertifikat moarkozi
Azarbaycan  Respublikasinda  akkreditadon  keg¢misdirse;  sertifikat
qanunvericiliklo miisyyen edilmis tohliikasizlik talablerine uygundursa;
sertifikata Azerbaycan Respublikasinda akkredite edilmis sertifikat markozi
va ya miivafiq icra hakimiyyati orqani torafindon taminat verilirss; sertifikat
Azarbaycan Respublikasinin terafdar ¢ixdigi dovlstlorarasi miiqavilslerde
nozorde tutulmus xarici sertifikat morkoazlori terofinden verilmisdirss.*
“Elektron imza haqqinda” UNCITRAL Model Qanunu bu masalaya bels
yanasir: Xarici sertifikat vo imzalarin yerli e-imzaya o halda barabar sayilir ki,
xarici Olkenin slagedar ganunlari yerli qanunvericiliklo eyni saviyyada
motobar hesab edilsin.® Avropa Ittifaqi Direktivinin 7-ci maddesinde ise
nozerds tutulur ki, Avropa Ittifaqi iizvii olmayan 6lkade yaradilmis
sertifikatlar Direktivin teleblorine uygun oldugu ve Ittifaq &lkesinda
akkredita edildiyi, yaxud beynalxalq miiqavilads istifde edilorak tanindig:
toqdirde hiiquqi qiivvesi tanimnir.®® Gortindiiyti kimi bu mévzuda Avropa
ittifaqmln yanagmast BMT-dan xeyli forqlenir ve daha sartdir.

Belalikls, e-imzanin sertifikatlasdirilmast onun tehliikesizliyi ve
moxfiliyinin qorunmasi, eloco do imza sahibinin identifikasiya vo
autentifikasiyas: tig¢lin olduqca effektiv vasito olsa bels, oksor diinya
olkalarinin e-imza ils bagh bu talsblari ister kommersiya, istorse de geyri-
kommmersiya amaliyyatlarinda e-imzadan kiitlavi istifadenin tekanini bir
godoar yavagladir. Hesab edirom ki, kommersiya suyektlorinin e-imzadan
istifadasing, o climladen e-ticarato stimul yaratmaq tigiin seritifikatlasdirma
ilo baglh senadlesdirma islari, icazaler ve digar is yiikii artirilmaq avazins, bir

47 Yuxarida istinad 11, mad. 12.
48 Yuxarida istinad 11, mad. 16.
4 Yuxarida istinad 13, mad. 13.
%0 Yuxarida istinad 39, mad. 7.
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goder yumsaldilmali ve e-imzaya dair qanunvericilik movqgeyi zaman
keg¢dikco minimalist mévgeys yaxinlagsmalidir.

B. Sertifikatin verilmasi qaydasi vo sertifikat markazlari

Tokmil e-imza tictin sertifikatin verilmasi sertifikat markazlori torafindon
hayata kegirilir. Bu sertifikat markazlerine olkslerin yanasmasina asasan,
dovlat tanzimetmoasi mévcud olan, yoni dovlet tarafinden akkredite edilmis
sertifikat morkozlori, o climladan, dovlet tonzimetmosi tolsb olunmayan
hallarda qanuni qaydada faaliyyat gostoren sertifikat markazleri aiddir. AR
Qanunvericiliyins asasan, sertifikat miiracist etmis soxsls sertifikat markozi
arasimnda baglanmis miiqavils ve ya sexsiyyet vasigelerinin fardilagdirilmasi
zamani miivafiq icra hakimiyyeti orqanmnin sertifikat sorgusu esasinda
verilir. Sertifikat kagiz dasiyicida verildikds, sertifikat morkezinin rosmi
blankinda tartib edilir, salahiyyatli saxsin al imzas1 vo mohiirls tasdiq olunur.
Sertifikat elektron formada verildikds ise onu veran sertifikat markazinin
giiclondirilmis imzasi ils tesdiq edilir.>!

Azarbaycanda sertifikat markazlori miivafiq icra hakimiyyati orqaninda
ganunda noazarde tutulmus qaydada akkredito edilib geydiyyatdan
kecdikden sonra faaliyyet gostars bilor. AR Qanunvericiliyi bazi hallar
miiayyan etmisdir ki, hamin hallarda sertifikat markazinin geydiyyatindan
imtina edilo bilor: 1. miiraciat edan® soxs gqanunun® talablarine uygun
olmadiqda; 2. toqdim edilmis malumat ve senadler gqanunun taleblarine
uygun olmadiqda; 3. miiracist eden gaxs yanlis melumatlar teqdim etdikds;
4. informasiya sisteminin tohliikasizliyinin auditinin naticelorine asasen
miiraciet edon goxsin sertfikat markezi kimi fealiyyst gostormasi miimkiin
sayilmadiqda; 5. iddiag1 sexsin sertifikatlagsdirma ve ya vaxt gostaricilarinin
geydiyyati barads nazards tutdugu faaliyysti qanunun ve diger normativ
hiiquqi aktlarin talablarina uygun olmadiqda; 6. miiraciat edan saxsin dévlate
vergi borcu olduqda; 7. Azasrbaycan Respublikasinin qanunvericiliyinde
nazarda tutulmus diger hallarda.* Qanunda gostarilen birinci hal, hesab
edirom ki, aydin ifads edilmemisdir. Belo ki, Qanun sertifikat markazinin
yaradicisi {iglin har hansi mahdudiyyst miiayyen etmir. Belo olan halda
kimlarin qanunun taleblarine uygun olmadig sual dogurur.

AR qanunvericiliyi ~sertifikat markazlerinin xidmat dairesini ds
mohdudlasdiraraq, onlar terafinden hansi xidmatlarin gosterilo bilacayini
dogiq miisyyenlosdirir: sertifikatin verilmosi; sertifikatin qiivvesinin
dayandirilmasi, barpa edilmasi ve sertifikatin lagv edilmasi; sorgulara asasen
sertifikatlar barode Azarbaycan Respublikasinin qanunvericiliyi ilo miiayyean
olunmus moalumatlarin verilmasi; vaxt gostoricilorinin geyd edilmasi;

51 Yuxarida istinad 11, mad. 11.

52 “Elektron imza hagqinda” AR Qanununda “iddiag1” olaraq gostorilmisdir.
53 “Elektron imza haqqinda” AR Qanunu nazards tutulur.

% Yuxarida istinad 11, mad. 9.
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elektron imzanin yaradilmasi; imzanin istifadasi tizro maslahatlor verilmasi.*
Bu bandlar sirasinda tam aydin olmayan yegane band hesab edirom ki, vaxt
gostaricilarinin geyd edilmasidir. Qanunun anlayis hissesinds vaxt gostaricisi
dedikds, miisyyen vaxt aninda moelumat bildirisinin ona taqdim edilmasi
barads akkredits edilmis sertifikat moarkazinin elektron geydi basa diistiliir.%
Lakin bu vaxt gostericisinin istifade dairesi qanunda tam gokilda
aydinlasdirilmair.

Sertifikat markazlari ilo bagli asas masalalorden biri onlarin masuliyyat
dairesidir. AR Qanunvericiliyine asasan, morkazlor asagidakilara gore
moasuliyyet dasiyir:  faaliyyetinin  tshliikesizliyins, imza yaratma
molumatlarinin ve imza sahibi barssinde malumatlarin miihafizasins;
sertifikatdaki malumatlarin tamlig1 ve diizgiinliiyiine; sertifikat xidmatlarinin
keyfiyyatine ve daqiqliyins; sertifikatin qiivvasinin ganunsuz dayandirilmasi
vo ya lagv edilmasine; moarkazin faaliyysti naticesinde imza sahibine maddi
zorar vurulmasina; sertifikatin istifadasine tasir eds bilmasi malum olmus
molumatlarin imza sahibina vaxtinda ¢atdirilmamasina.

Tokmil sertifikat vo xarici sertifikat xidmatlori moarkazinin sertifikatina
tominat vermis akkredito edilmis morkoez imza istifadogisina vurulmus zaroro
gora Azarbaycan Respublikasmin qanunvericiliyine miivafiq olaraq
moasuliyyet dagiyir.¥” Bu mesuliyystin dairesi ise ganunvericilikds daqiq
miisyyon edilmemisdir. Imza sahibi terofinden miiqavile sortlerinin
pozulmasi, sertifikatin toyinatina riayet edilmemasi naticasinde imza
istifadagisine vurulmus zerere gors iss markazler mesuliyyst dagimur.

Morkazin faaliyyatins xitam verilmasi Azarbaycan Respublikasinin miilki
qanunvericiliyine uygun olaraq hayata kegirilir.

AR qanunvericiliyi sertifikatlasdirilmamis e-imza vo elektron senad
vasitelarindan istifadeays gore inzibati mesuliyyst miisyyen edir.*

IT1. Elektron imza sahibi kimdir?

A. Elektron imza sahibi hesab olunan saxslar, onlarin hiiquq vo
o6hdaliklari

E-imza miinasibatlorinin subyekti olan sertifikat moarkazlorinden bahs
etdikden sonra bu miinasibstlorin en 6namli ikinci subyekti hesab edilan e-
imza sahibindan beahs etmok zaruridir. E-imza sahibi e-imzan1 tonzimlayan
hiiquq miinasibatloerinin ssas subyektidir. E-imza mahz e-imza sahibinin
faaliyyetina, onun niyyatinin ifadasine xidmat edir.

AR Qaunvericiliyi e-imza sahibine asagidaki qaydada anlayis verir: “6z
adindan va ya qanunvericilikde nazerde tutulmus qaydada ona selahiyyet

% Yuxarida istinad 11, mad. 10.

% Yuxarida istinad 11, mad. 1.

5 Yuxarida istinad 11, mad. 17.

58 Azorbaycan Respublikasinin inzibati Xotalar Macallosi, mad. 380 (2015).
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vermis saxs adindan ¢ixis edan fiziki soxs”.* Qanun e-imza sahibi anlayis1
uclin bir sira zoruri teleblor qoyur. Bels ki, e-imza sahibi miitlaq fiziki sexs
olmaldir. Imza sahibi e-imzanin istifadesi zamami 6z adindan, yaxud
solahiyyat verilmis soxs adindan ¢ixis eda bilar. Birinci név imza sahibliyi
aydin basa diisiiliir. Tkinci név, yeni basqasinin adindan ¢ixis eden imza
sahibi anlayigini bir gader agmag1 magsads uygun hesab edirom. Ilk névbada
onu geyd etmok lazimdir ki, salahiyyat veran soxsin fiziki, yaxud hiiquqi soxs
oldugu geyd olunmamus, timumilikds “soxs” ifadasinden istifads edilmisdir.
Bununla da, ganunvericilik salahiyyat 6tiiren sexsin hiiquqi statusu ile bagh
mohdudiyyst qoymur. Fikrimcs, anlayisin ikinci hissesi, yeni
“qanunvericilikde nazards tutulmus qaydada ona selahiyyet vermis soxs” ,
asason, hiiquqi soxslerin e-imzadan istifadasine imkan yaratmaq maqseadi
dasiyir. Hiiquqi sexslar selahiyystli fiziki sexs vasitesile e-imzadan istifads
edo bilorlor. Fikrimco, bu qaydada tenzimlome mexanizmi e-imzanin
asanligla identifikasiya edile bilmasi ti¢lin miiayyan olunmusdur. Onu da
geyd etmok lazimdir ki, xarici 6lke qanunvericiliklari hiiquqi sexslarin da
birbasa e-imza sahibi olmasini taniyir. Kommersiya smsliyyatlarinda
hiiquqgi soxs yaradaraq fealiyyst gostoron sahibkarlarin aktiv sokilde e-
imzadan istifadasini temin etmak maqsadils e-imza sahibi anlayisina hiiquqi
soxs ifadasinin do daxil edilmasi va yalniz fiziki saxsle mahdudlasdirilmamasi
daha magsadauygundur.

UNCITRAL Model Qanunu yuxarida geyd olunmus anlayisa bir slave do
edorok asagidaki qaydada e-imzaya anlayis verir: “(d) “imza sahibi” imzanin
yaradilmasi ils bagh mslumati 6ziinde saxlayan ve 6ziiniin, yaxud temsil
etdiyi saxsin adindan haroket eden fiziki soxsdir”.®! Belolikls, e-imzanin
maxfiliyinin tomin olunmasi baximindan ona dair malumatlarin mshz e-imza
sahibinds olmas1 bu anlayisda da 6z aksini tapir.

AR Qanunvericiliyins asasen, e-imza sahibi asagidaki hiiquqlara malikdir:
sertifikat markozlori, onlarin xidmaetleri, imzalar, imza vasitalarinin istifadasi
va tohliikesizlik qaydalar1 baradae atrafli melumat almagq; barssinds sertifikat
moarkazlerinds toplanmis melumatlarla tanis olmagq; sertifikatin qiivvesinin
dayandirilmasi, berpa edilmesi vo ya logvi barade gerarlar, homginin
sertifikat markezlorinn foealiyysti ilo olagedar diger maosalslerle baglh
Azarbaycan Respublikasinin qanunvericiliyine uygun olaraq sikayet etmak.
Imza sahibi imza yaratmaq ve miivafiq vasitolorden istifade etmok
qabiliyyatine malik olmalidir. Imza sahibi elektron imza yaratma
moalumatlarinin ve imza vasitelarinin qorunmasina cavabdehdir ve onlarin
digar soxs terefinden istifadasine yol vermemalidir. Bunlar iizerinds nazaret
itirildikde ve ya buna tohliike yarandiqda imza sahibi miivafiq sertifikat
moarkoazina darhal xebar vermali va sertifikatin qlivvesinin dayandirilmasini

% Yuxarida istinad 11, mad. 1.
80 UK Electronic Communications Act No. 318, art. 2 (2002).
61 Yuxarida istinad 13, art. 2d.
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tolob etmolidir. Imza sahibinin yuxarida gostarilonlore riayet etmemasi ona
Azarbaycan Respublikasinin miivafiq qanunvericiliyi ile mosuliyyet
yaradir.®? Lakin e-imza sahibinin masuliyysti bununla mshdudlagmar. Bels ki,
ganunauygun olmayan e-imza ilo imzalanmis sanadlar va hayata kegirilmis
amoliyyatlara miinasibatde de e-imza sahibinin masuliyyeti masalasi genis
miizakire olunan masalalordendir. Bu halda etibaron eden teraf, yoni e-
imzanin etibarli vo qanuni oldugunu nozore alaraq, haraket etmis torafs
doymis zararin qanunsuz e-imza shaibi tersfinden qarsilanmalidir. Bir ¢ox
0lke ganunvericiliklorinds oldugu kimi®, AR gqanunvericiliyi do bu sahada
doymis zararls baghh miinasibatlari tenzimlamir. Bir ¢ox olkslar ise e-imza
sahibinin 6hdslikleri ve masuliyyetini doqiq miiayyan edir ve bu sahads
cinayoat masuliyyaeti belo miiayyan edir.®

Ovvalcadan geyd etdiyim kimi e-imzanin asas funksiyalarindan biri mshz
imza sahibinin identikliyidir. Bu funksiya sertifikat morkezlori torafinden
tortib olunan e-imzalarda soxsin imza yaradarken toqdim etdiyi barasinda
motabar malumatlardan tagkil olunmusdur.

B. E-imzanin basqa saxslar tarafindan istifads edilmasi

ovvalki yarimfesilde e-imza sahibinin anlayisini verdik. Bu zaman bels bir
sual ortaya ¢ixa bilar. Bir soxsin adina olan e-imza basqasi terafindaen istifads
edilo bilormi? Bildiyimiz kimi e-imza bir gsoxsin adina identiklasdirilmis
texniki vasitodir, yoni mohz hamin saxsin niyyet ifadesini gostormoak {iglin
istifado edilir. Bu halda, tokmil e-imzanin adi ol imzasi ilo berabor
tutuldugunu nazars alsaq, bir soxsin sl imzasindan basqasinin istifadesinin
geyri-mimkiinlityiinii asas gatirarak qarsiliqllt miiqayise aparmagq olar. Bels
ki, har bir soxsin Oziinemaxsus sl imzas1 olur va basqa sexs tarafinden bu
imzanin bilerekden teqlid edilmesi ve sui-istifade hallar1 imzanin
saxtalagdirilmasi hesab olunur ve gqanunvericilik qaydasinda hamin soxsin
moasuliyyata calb edilmasine sobab olur. E-imzaya da bu ciir yanassaq, belo
basa diismak olur ki, e-imza bagqa sexse istifads tigiin otiiriile bilmaz, yalniz
e-imza sahibi tarafindan istifade olunmalidir. Lakin nazare alsaq ki, e-imza al
imzasmin daha tekmil ve texnoloji vasitalarle tachiz edilmis, o climladen
moxfiliyi miivafiq sertifikatla qorunan yeni noviidiir ve bu ciir imza
sonadlarin daha operativ tesdiglenmasine xidmat edir, bu maqsadlars nail
olmagq ii¢lin e-imzanin salahiyyatlondirilmis soxslar torafindean istifadasinin
miimkiinliiytini de istisna etmak olmaz.

62 Yuxarida istinad 58.

8 Argentina, Ley de fi rma digital, art. 25 (2001); Cayman Islands, Electronic Transactions Law,
Section 31 (2000); India, Information Technology Act, sections 40-42 (2000); Mauritius, Electronic
Transactions Act, articles 33-36 (2000).

8 China, Electronic Signatures Law, art. 27 (2004)); Colombia, Ley 527 sobre

comercio electrénico, article 40; Mexico, Cddigo de Comercio: Decreto sobre fi rma electronica, art.
99 (2003).
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Beynalxalq tacriibads bu movzuya yanasma farqlidir. Avstraliya Federal
Mshkamasinin Whittaker v. Child Support Registrar qerarinda icazesiz
istifade hali istisna olmaqla, imzanin bagqa sexs terafinden istifadessinin
miimkiinliiyti ifade olunur.®

ovvoalki yarimfasilde geyd edildiyi kimi, AR qanunvericiliyi bu masalaya
dair konkret tenzimloms miisyyan edir. Bele ki, imza sahibi elektron imza
yaratma malumatlarmin ve imza vasitelarinin qorunmasina cavabdehdir vo
onlarin digar sexs tarafinden istifadesine yol vermamalidir.

Elektron imzanin yazili imzadan digar tistiin cahati selahiyyatlondirilmis
digar sexs tarafindan istifadasinin miimkiinliiytidiir.

Tacriibada bir sira hallarda, e-imzanin ve ona dair mslumatlarin selahiyyati
olmayan soxslarin aline ke¢mosi ilo ondan sui-istifads hallarina rast gelinir.®
Bunlar tizerinds nazarst itirildikde ve ya buna tehliike yarandiqda imza
sahibi miivafiq sertifikat moarkezino dorhal xebar vermsli vo sertifikatin
quvvesinin dayandirilmasimi talob etmolidir. Mahz bu halin garsisinin
alinmas1 tlglin aqq agar kriptoqrafiyasi mexanizminden istifade olunan
sertifikatla tosdiglonmis e-imzadan istifads zaruridir.

AR Inzibati Xotalar Macoalllesinda elektron imza ganunvericiliyinin
pozulmasina dair maddas 0z oksini tapsa da, bu qaydada sui-istifadaye gora
konkret masuliyyet nazards tutulmamisdir.

IV. Elektron sanad nadir?

A. Elektron sanad anlayisi

Elektron senadlerin tesdiglenmasi {iglin istifade olunan e-imza barade
otrafli moalumatla yanasi, sonra elektron senadin mahiyyati barade do
moalumat oalde etmak miihiimdiir. Elektron senad anlayisi AR
ganunvericiliyinde asagidaki kimi verilir: “elektron senad - informasiya
sistemindao istifada ticiin elektron formada taqdim edilen va elektron imza ils
tosdiq olunmus senaddir”.?” Bu anlayisdan bels basa diistiliir ki, elektron
sonad miitlaq qaydada elektron imza il tesdiglonmis olmalidir, aks taqdirda
elektron senad hesab edilmayacokdir. AR Qanunvericiliyindan farqli olarag,
UNCITRAL Model Qanununda elektron senad anlayisi 6z oksini
tapmamigdir. Umumilikds, AR qanunvericiliyinden fargli olaraq, beynalxalq
yanasmada elektron sanadle bagh konkret hiiquqi taleblar yoxdur.

AR Qanunvericiliyins asasen, elektron sanad timumi ve xiisusi hissslerdsn
ibarat qurulusa malikdir. Elektron senadin mazmunu ve tinvanlandig1 sexs
barade moalumatlar onun iimumi hissesinds geyd edilir. Elektron senads
alave edilan elektron imza (imzalar) ve vaxt gostericisi (gostaricilari) elektron
sonadin xtisusi hissasinds qeyd olunur.

8 Whittaker v. Child Support Registrar para. 354; Disciplinary Counsel v. Lorenzon. 978 N.E.2d 183
(2012).

% Gong v. Zhang (2014); Liberty Mortgage Corporation v. Fiscus, UCC Rep.Serv.2d 815 (2016).

67 Yuxarida istinad 11, mad. 1.
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Digar bir masalos iss elektron sanadin suratinin alde edilmasi ile baglidur.
Elektron senadin sureati onun kagiz dasiyicida oks edilmis xarici toqdimat
formasinin  Azerbaycan Respublikasinin qanunvericiliyinde miisyyan
olunmus qaydada tasdiq edilmasi ilo hazirlanir. AR Qanunvericiliyi elektron
sonadin suratinin istifade edilmasini miimkiin edir. Elektron senadin kagiz
dasiyicidak: niisxasinds onun miivafiq elektron senadin surati olmasi geyd
edilmalidir. Elektron senadin kagiz dasiyicidan basqa diger maddi
obyektdaki ve ya kagiz dastyicidaki, lakin miivafiq qaydada tesdiq edilmamis
niisxasi onun sureti sayilmur. Elektron senadin esli ve qanunvericiliyin
teloblarins cavab veren kagiz dasiyic tizerindaki surati eyni hiiquqi qlivvaye
malikdir.

ovalki fasillorde do geyd olundugu kimi, Azarbaycan Respublikasinin
qanunvericiliyi ilo senadin yazili sakilde teqdim olunmasi tslsb olunduqda
qanunvericiliys uygun imzalanmis elektron sanad bu sertlera cavab versn
hesab edilir. Azarbaycan Respublikasinin qanunvericiliyi ilo sonadin notariat
qaydasinda tesdiqi ve (ve ya) dovlat geydiyyati talab olundugu hallar istisna
olmagqla, elektron senad kagiz dasiyicida olan sanads baraber tutulur ve
onunla eyni hiiqugi qiivveys malikdir. Azerbaycan Respublikasinin
ganunvericiliyi ilo senadin notariat qaydasinda tesdiqi ve ya dovlet
geydiyyat: taleb olunduqda elektron senad ve ya qanunun telsblerine cavab
veran surati Azarbaycan Respublikasinin qanunvericiliyine miivafiq olaraq
geydiyyata alinir ve ya tosdiq edilir.

Elektron senadlerds aks olunan melumatlar gedar bu senadin géndaerilmae
va qebul edims tarixlarinin do daqiq miisyyen olunmasi praktiki cahatden
mithiim hesab edilir. Toroflor arasinda baglanmis miiqavilode basqa hallar
miiayyan edilmoemisdirss, elektron senadi gondearenin ve ya onun adindan
¢ix1s edan sexsin nazarestinds olmayan informasiya sistemine daxil oldugu an
elektron senadin gondarilme vaxti (tarix ve vaxt) hesab edilir. Toroflor
arasinda miiqaviloda basga hallar miiayyan edilmamisdirss, elektron senadin
alanin gostordiyi informasiya sistemine daxil oldugu an elektron senadin
alinma vaxt1 (tarix ve vaxt) hesab edilir. Gondarilmas ve alinma vaxtlarinin
miibahisoys sebab olacagr hallarda vaxt gostaricilorinin qgeydiyyat
xidmatlorinden istifadsa edilo biler. Elektron sanadde vaxt gostoricisinin
olmas! ona gore shomiyyoetlidir ki, gonderan alanin elektron informasiyani
alds etma miiddati barads malumata sahib olur. Bu ise ona gore zaruridir ki,
moalumat: gobul edan o6hdalik ve masuliyystinden boyun qac¢irmaq {igtin
sonadi gebul etmasini inkar etdiyi hallarin qargsisini alir. E-imza ils
tosdiglenan sanadlar istifads olunarken gondesran yalniz malumatin catdigini
yox, elaco do bu barads tesdiglonmis malumat ve siibut oldugunu bilir veo
qars! torafin senadin ¢atimlilig1 barads iddialarina cavab vero bilir. E-imzal
sonadin diger bir tstiinlilyti ise ondan ibaratdir ki, vaxt gostariciloeri
dayisdirils, yaxud silina bilmir ve belacs etibarlili§ini saxlayir. Senadin hans:
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vaxtda gondarildiyi ve qebul edildiyini bilmak xiisusilo daladuzluq
hadisalarinin qarsisin1 almaga da komok edir. ¢

Yuxarida geyd olundugu kimi, elektron senadin anlayismma onun bir
dlamati kimi e-imza ilo tosdiglonmis olmasi gostarilir. Bu halda, elektron
qaydada hayata kecirilon amaliyyatlarda tokmil e-imzadan istifads etmadan
edilmis razilagsmalar (massalan, e-ticaratds yalniz “sertlerls raizzyam” xanasina
basilmagla edilon razilasmalar) etibarsiz hesab edilirmi? Fikrimcs, e-ticaratin,
elaca do elektron sanadlagsmanin daha genis istifadesine tokan yaratmagq tigtin
bu ciir talebin elektron senad anlayisindan ¢ixarilmasi daha magsadauygun
olardi. Bu zaman ise bir sira tahliikesizlik masalslari ortaya ¢ixa bilar ki, bu
masalalarin tokmil texnoloji vasitalorden istifado ilo qarsisinin alinmasi qeyri-
miimkiin deyildir.

B. Elektron miiqavilalar elektron sanadlarin névii kimi

Miiqavilalerin adi qaydada imzalanmasi, bir qayda olaraq, taraflorin imza
va movcuddursa, mohiirlari il tasdiglenir. Bu qaydada tasdiglomanin ti¢ asas
funksiyas1 vardir: 1) miiqavilonin menbayini miiayyen etmok; 2) sonadin
mazmununun imza sahiblari tarafinden tesdiglondiyini miisayyen etmok; 3)
miiqavile tizrs masuliyystli sexslaeri miiayyen etmok. Miiqavilslar elektron
qaydada e-imza ilo imzalanarken yuxarida gosterilon funksiyalarin har biri
0z oksini tapir vo mohiire ehtiyac olmadan senadlarin tohliikesiz qaydada
tosdiglonmasi tomin olunur.

Ovvalcadan geyd olundugu kimi AR Miilki Macellesinds birbasa olaraq
elektron imza ils tesdiq olunmus elektron senad formali miiqavilslarin yazili
miiqavilelere aid olmasi 6z oksini tapmamigdir.® Buna baxmayaraq, AR
Konstitusiya Mahkamasi bu masalaya aydinliq gatirarak, Miilki Macallonin
407.2-ci maddasine verdiyi gserhde elektron imza ile tesdiglenmis
miiqavilalorin yazili miiqavilalara aid oldugunu asagidaki qaydada ifade
etmisdir: “Azarbaycan Respublikas1 Miilki Macallasinin 407.2-ci maddasinin
“sade yazili miiqavile miivafiq qaydada imzalandigr ... andan baglanmis
sayilir” miiddsasinin “miivafiq qaydada imzalanma” talabi taraflerin onu
soxsan, mexaniki vo ya bagqa surat¢ixarma vasitalorinin komayi il imzanin
faksimilesindan, elektron imzadan ve ya gsoxsi imzanin basqa analoqundan
istifade etmakls imzalamasini nazards tutur.””

Digar bir masals miigavilonin qiivveys minma tarixi ilo baghdir. Bels ki,
oksar miiqavilslardes qlivvays minmo ani ilo bagl praktika ondan ibaratdir ki,
bu miiqavils har iki teref terafinden imzalandig1 andan qiivvaye minir. E-
imzanin imza sahibi terafinden senadi tesdiglomasi ve senaddoki malumatin
gobul edana catmasi anlar1 fargli oldugundan, bu halda miigavilenin qiivvaya

8 Enas M. Qutieshat, The Use of Electronic Signature in Validation of Electronic Contracts from the
Jordanian Perspective, School of law, 89 Journal of Law, Policy and Globalization 62, 64 (2019).

8 AR Mulki Macallasi, mad. 407 (1999).

0 Yuxarida istinad 18, 7 (2020).
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minma an1 kimi daqiq hansi vaxtin nezerds tutuldugu sual dogura bilar.
Buradan digar bir sual ortaya ¢ixar. 9vvalki yarimfasilds qeyd etdiyimiz kimi,
elektron sanadin e-imza ils tesdiqlonmasi zaruridir. Bu zaman ikitarafli raziliq
ifadesi hesab edilon elektron miiqavilalarin elektron senadin statusuna
berabar tutulmasi {igiin her iki terofin e-imza ilo senadi tesdiqlomasi
zaruridirmi? Hesab edirem ki, miigavilenin qlivveye minms an1 har iki imza
sahibinin senadi imzalamasi anina barabar tutulmalidir.

Bildiyimiz kimi e-imzanin asas magsadlarindan biri de imzalanan senadin
biitovlilytine nail olmaqdir. Bu zaman xiisusile bir ne¢oe sohifedan ibarst
miiqavilelerds bu funksiyanin tetbiqinin shamiyysti ondan ibaretdir ki,
miiqavilonin son sohifesini e-imza ilo tesdiqloyen imza sahibi 6z niyyat
ifadesini hem ds miiqavilenin avvelki sehifslerine miinasibatds ifads edir.
Belo olan halda, miiqavilonin diger sohifelerini imzalamadig1 {iglin
taraflardan har hansi biri hemin seahifalardaki chdsliklarinden boyun qagira
bilmazlar. Bu qaydada miiqavile imzalanmasi hamg¢inin galacokda taraflerin
xobari olmadan imzalanmamis sehifalards har hansi deayisiklik edils bilmasini
geyri-miimkiin edir ve sui-istifads hallarinin qarsisin alir.

Basqa bir sual birtarafli aqdlarle bagli, elaco do miiqavilo olmayan digar
nov elektron senadlarin hiiquqi qiivveys minms ani ilo bagh ortaya ¢ixa bilor.
Hoamin senadlarin qiivveys minme aninin e-imza ilo tesdiglenms, yaxud
invanlanan soxsa ¢atmasi am1 hesab olunmalidir? Bu suala cavab vermak
uclin adi al imzasi ilo imzalanan sanadlerin hiiquqi qilivvasi ilo bagl tatbiq
olunan mexanizmi analoji qaydada e-imzalara totbiq etmayin maqgsadauygun
oldugunu hesab edirom. Bu iss o demakdir ki, sanadlerin qiivveys minms,
yaxud alagadar soxs lizerinde 6hdolik yaratma tarixi qanunvericilikls, yaxud
sonadin Oziinde basqa qayda nezeards tutulmayibsa, imzalandig1 an hesab
olunmalidur.

Diger bir masala elektron miiqavilslerin qanunvericilik qaydasinda
tonzimlonmasi ilo baghdir. Bels ki, AR ganunvericiliyi elektron miiqavilalara
miinasibatde konkret normalar nazerds tutmur. Miilki Macsllada
miiqavilelere dair timumi ve xiisusi sortlor analoji qaydada elektron
miiqavileloro do samil olunur. Buna yalniz elektron ticaratlo bagli olan
elektron miiqavilalor istisna tagkil edir ki, bu barads novbati fasilde atrafli
bahs olunacaqdir.

Miiqavilenin baglanma vaxti kimi, baglandig1 yerin de ohemiyyati
boytiikdiir. Xiisusils iki forqli 6lkenin fiziki, yaxud hiiquqi sexslari arasinda
imzalanan miiqaviloalorde miiqavilonin imzalanma yeri kimi haranin
gotiriildiiyti miisyyon olunmalidir. Miilki Macallonin 411-ci maddasins
asason, oagor miiqaviloade onun baglandig1 yer gostorilmayibss, miiqavils
ofertan1 gondermis fiziki saxsin yasayis yerindas vo ya hiiquqi soxsin oldugu
yerda baglanmis say1ilir.”

! Yuxarida istinad 69, mad. 411.
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Ovolki fesillorde yazili olmasi teleb olunan senadlerle bagh AR
Qanunvericiliyinin movqgeyini qeyd etmisdik. Xarici 6lkelorin mehkamsa
praktikasi da bununla baglh oxsar movqgeds dayanir. Masalon, ABS-in
Barwick v. Government Emp. Insurance Co. gararinda e-imza ilo imzalanmais
miiqavilslerin yazili baglanmasi teleb olunan miiqavilslerle barabar hiiquqi
statusa malik oldugu geyd edilmisdir.”

Hor na goador kriptoqrafik tisulla va sertifikatla tosdigqlonmis elektron imza
ilo tosdiq tohliikesiz hesab olunsa da, elektron senadlerin, xiisusilo de
miiqavilolorin bu gqaydada imzalanmasi zamani toroflorin moasuliyyatini
yaradan bazi hallar ortaya cixa bilar. Bu kimi hallara asagidakilar1 aid etmak
olar: a) Miiqavileni imzalayan goxs imza sahibi olmayan sexsdir. b) imza
sahibi salahiyyeti olmayan soxse e-imzadan istifadeys imkan yaratmas ils
miiqavile imzalanmigdir. c) Malumatlar e-imza ilo gondorilsa ds, toraf bu
molumatlarin hiiquqi qiivveye minmasi niyyetinde deyildir. d) Malumat e-
imza ilo gondorilir, lakin e-imzanin sertifikati lagv edilir, yaxud dayandirilir.”

Beynolxalq arenada diger bir masals forqli 6lkalards yaradilmis e-imzalarin
miiqavilslerin, elaca ds diger senadlerin imzas1 zaman hiiquqi qgiivvesinin
taninmasi ile baghdir. OECD tegkilatinin is¢i qrupu qeyd edir ki, oksor
dovlatlorin  qanunvericiliyi  forqli Olkalerde yaradilmis e-imzalara
miinasibatde ayri-segkiliyin olmamasmi miisyyen etse ds, yerli
qanunvericiliklards oan miixtalifliklar bir sira problemlars gatirib ¢ixarir.” Bu
zaman AR Qanunvericiliyi tokmil e-imza ilo imzalanmus, yoni “Elektron imza
hagqinda” Qanunun 16-c1 maddasinin teleblarine”™ cavab veren sertifikata
malik e-imza ils tasdiglonmis miiqavilalari etibarli hesab edir.

C. Elektron sanadin maxfiliyi ve tohliikasizliyi

Elektron senadin basqa soxslor torafinden olds edilmasi vo sui-istifads
hallarinin garsisini almagq tig¢lin maxfiliyinin va tahliikasizliyinin qorunmast
mithiim sartlarden hesab olunur. Beynalxalq tegkilatlarin ve skser dovlstlerin
do tokmil e-imza, yeni sertifikatlasdirilmis imzadan istifadeni
dastoklomayinin asas sebabi mohz senadlorin maxfilik ve tehliikesizliyini
tomin etmakdan ibaratdir. Texnoloji vasitalardan, xiisusila da kriptoqrafiya
tisulundan istifade etmokls, imzalama bu ciir teminatin an uygun
vasitalaridir.

Konfidensialligt qorunan elektron senadlor AR qanunvericiliyinds
asagidaki qaydada tenzimlenir: Toroflor arasinda baglanilmis miiqavilays
asasen elektron senad dovriyyesini hayata keciren subyektlar konfidensial
informasiya mazmunlu elektron ssenadlers miiracist ve onlarin miihafize

2 Barwick v. Government Emp. Insurance Co, 3 (2011).

8 Mason, yuxarida istinad 37, §15.10.

™ Directorate For Science, Technology And Industry Committee For Information, Computer And
Communications Policy Organization for Economic Cooperation and Development, Working Party on
Information Security and Privacy, 5 (2008).

S Yuxarida istinad 11, mad. 16.
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usullarin1 Azarbaycan Respublikasinin qanunvericiliyine uygun olaraq 6zleri
miioyyan edirlor. Toarkibinde dovlet, kommersiya, bank sirlari togkil edon
moalumatlar ve diger konfidensial informasiyalar olan elektron senadlarin
istifade qaydasi ve miihafizo todbirlori Azerbaycan Respublikasinin
qanunvericiliyi ilo miiayyen edilir. Tarkibinds dovlet sirri tegkil eden
molumatlar olan elektron senadlorin miibadilesi iiglin  yalmz
sertifikatlasdirilmis e-imza vo elektron senad dovriyyesi vasitalarinden
istifade olunmalidir. Elektron senadlarle islomeays buraxilan gsoxslor
Azarbaycan Respublikasinin qanunvericiliyins miivafiq olaraq bu sanadlsrin
miihafizesi ligin zeruri tedbirlarin goriilmasini temin etmsalidirlar. Taraflor
arasimnda baglanilmis miiqaviloye asasen elektron senad dovriyyesini hoyata
kegiron subyektlor konfidensial informasiya mazmunlu elektron senadlara
miracist ve onlarin miihafize tisullarimi  Azarbaycan Respublikasinin
qanunvericiliyine uygun olaraq 6zlsri miisyyan edirlor.”

V. Elektron ticarat naodir?

A. E-ticarat anlayis1 vo shamiyyati

Texnoloji yeniliklors ayaq wuyduran ticarst miihitinde e-imzadan
istifadenin shamiyyeti 6ziinii en ¢ox e-ticarat miihitinde gostarir. Miiasir
dovrda daha operativ vo siiratli ticarati hayata kegirmoak ham saticinin, ham
do alicimin” maragindadir. E-ticarst ifadesini qavramaq tig¢lin ona dair
anlayiglara diqqgat yetirmoek lazimdir. “Elektron ticarst haqqnda” AR
gqanununun 1-ci maddesine osasan, “elektron ticarst - informasiya
sistemlorindon istifade edilmeklo mallarin alqi-satqis;, xidmatlerin
gostorilmasi vo islorin goriilmasi tizro hayata kegirilon foealiyyotdir”.”
Belslikls, e-ticarat alqi-satqi, miixtalif nov xidmatlarin gostarilmasi va islarin
goriilmasi tizro kommersiya faaliyyaotini shato edir. Qanun maliyys bazari, o
ciimladan sigorta vo giymatli kagizlar bazarini istisna etmakls, digar biitiin
kommersiya sahalerine samil olunur. Istisna olunan sahsler, bu sahada
movcud diger ganunvericilik aktlari ilo xiisusi sokilds qorunur. UNCITRAL-
i “Elekton Ticarat hagqinda” Model Qanunu ise elektron ticarato konkret
anlayis vermasa ds, kommersiya anlayisini agcaraq buraya bir cox kommersiya
amoaliyyatlarini aid edir. Bu amsaliyyatlara asagidakilar aiddir: miiqavils ve
miiqavilodan irali gelmayen asagidakilarin daxil oldugu, lakin bununla
mohdudlagsmayan kommersiya faaliyyatlori: emtes vo xidmatlarin tachizi ve
miibadilasi {izre istenilen ticarst amoliyyatlari; distribyutor miiqavilssi;
kommersiya tomsilciliyi ve ya agentlik; faktoring; lizing; tikinti; maslahat
xidmatlori; miihandislik; lisenziya; investisiya; maliyys; bank; siorta;
istismar miiqavilesi yaxud konsessiya; birge ticarot ve senaya vo biznes

6 Yuxarida istinad 11, mad. 32.

7 Bu subyektlor tmumilikds ifade olunmusdur, buraya hamginin sifarisei, icragi, podratg1 vo sair
anlayislar da daxildir.

78 «“Elektron ticarat haqqinda” AR Qanunu, mad. 1 (2005).
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amokdashiginin diger formalary;; hava, su ve demiryolu vasitesile yiik va
sornisindasimalar.” Yuxarida sadalananlardan hor hansi bir xidmoati,
masalen, yiikdasima faaliyyatinin e-ticarst {izerinden hayata kecirilmasini
noazorden kecirsok, UNCITRAL Model Qanununa gore bura asagidaki
amoliyyatlar1 aid eds bilorik:* mallarin markasi, say1, miqdar: yaxud ¢okisi
tizro tochiz etmoak; mallarin tebisti ve dayerini beyan etmak; mallarin
gebulunu bildirmak; mallarin yiiklondiyini bildirmak;terafi miiqavils sertlari
barade molumatlandirmaq; dasiyicitya telimatlar vermoak; mallarin
catdirilmasini tamin etmok; mallarin bosaldilmasina icaze vermak; itki yaxud
zarar barads moalumat vermak; miiqavilenin yerine yetirilmasi ile bagh har
hansl digear malumat vermoak; solahiyyotli soxse mallarin c¢atdirilmas:
ohdaiyini gotiirmak; mallara dair hiiquqlar1 vermak, 6tiirmoak, alde etmak,
imtina etmok; danigiglar aparmagq; miiqavils tizre hiiquq ve 6hdaliklari alda
etmak ve dayisiklik eds bilmak. Biitiin bu qeyd olunanlar e-ticarat {izorindsn
elektron malumat yolu ils hayata kegirils bilar.

Olagadar hiiquq normalarina asasan e-ticaratin ii¢ asas subyekti vardir: 1)
satict (tachizatcl)- allar1 satan (xidmatleri gosteren, islori goren) elektron
ticarat istirakgisi; 2) alici (sifarisci) - mallar alan (xidmatlori, iglori sifaris edon)
elektron ticarat istirakgisi; vo 3) elektron senad dovriyyesi vasitagisi (bundan
sonra - vasitagi) elektron senadi gondearen ve alan arasinda elektron senad
dovriyyasi xidmatlerini gostaren fiziki ve ya hiiquqi saxs. Qeyd olunan ilk iki
subyekt onlayn qaydada hoyata kegirilon xidmsatlorin, yoni ticareat
xidmeatlarinin asas subyektlari hesab olunur ve onlarin mévcudlugu olmadan
ticaratin hoyata kegirilmasi geyri-miimkiindiir. Ugiincii subyekt iss qeyd
olunan kommersiya amoliyyatlarini internet miihitine dasiyan osas subyekt
hesab olunur. Bu ciir vasitagiloro beynaslxalq praktikadan “eBay”,
“AliExpress”, “Amazon” kimi taninmis miioessiselori misal gostermak
mimkiindiir. AR Qanunvericiliyi bu ciir vasitegelore dair masuliyyat
miioyyan edir.®!

E-ticaratdon danisarken onun mahz ticaratin tokmillogmis vo texnoloji
vasitelorden istifade etmokls fealiyyat gosteren miiasir varianti oldugunu
nazars alsaq, ticaratin asas prinsiplari ve qanunvericilikdo mévcud slaqadar
normalarin analoji qaydada e-ticarata da totbiq edilmali oldugunu aydin gore
bilerik. Bununla yanasi, Azarbaycanda elektron ticaratin hayata kegirilmasine
xtisusi raziliq (lisenziya) talab olunmur. Xiisusi raziliq (lisenziya) talsb olunan
foaliyyat sahalorinde elektron ticarot aparildiqda, satict (tachizatcr)
ganunvericilikds miiayyon edilmis qaydada homin faaliyyeta xtiisusi raziliq
(lisenziya) almalidir. Xiisusi raziliq taleb olunan fealiyyat sahalerine spirtli
ickilorin, tiitin memulatlarinin topdansatisi, rabite xidmeatleri, pul

9 “Elektron Ticarat hagqinda” UNCITRAL Model Qanunu, mad. 1 (1996).
8 Yeno orada, mad. 16.
81 Yuxarida istinad 78, mad. 12.
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lotereyalarinin kegcirilmasi, isediizeltmada vasitagilik faaliyyati ve siyahisi
ganunla miiayyan olunmus digar saholor aiddir.®

E-ticarotin asas elementlerinden biri emsoliyyatlarmn e-imza ils
tosdiglonmaosidir. Belo ki, AR Qanunvericiliyina asason, elektron ticaratin
hoyata kegirilmosi tigiin toraflar arasinda miiqavils elektron senad formasinda
olmalidir.®® AR qganunvericiliyine esasen, elektron senadin asas
alamatlorinden biri onun moahz e-imza il imzalanmasidir. Olkamizds e-imza
anlayisi tokmil e-imzani, yoni sertifikatla tosdiglonmis imzam ohats etdiyi
t¢lin, buradan bels aydin olur ki, e-imza {iglin miitlaq sokilds tokmil e-imza
goroklidir. Lakin praktikada tokmil e-imzadan istifads edilmaden, masalen
alicinin sartlarls razi oldugunu ifads edon xanan se¢gmasi ilo tasdiglonan va
bu yolla hayata kegirilan bir ¢ox xidmatlar vardir. Bu ciir razilasma ils hoayata
kecirilan xidmatlerin hiiquq statusu va terefler arasinda miibahiss yaranacag:
toqdirdes movcud razilagsmalarin etibarliligi qanunvericilik qaydasinda
tonzimlonmomisdir.

E-ticarat subyektlorinin qarsisinda duran on boyiik sual bu qaydada
ticaratin hayata kegirilmasinin tohliikesizliyidir. Ister saticilar, istorse do
alicilar amin olmaq istoyir ki, e-ticarat vasitesilo hoyata kecirdiklori
amoliyyatlar har hansi doyisikliye maruz qalmayacaq, qars: taraf haqigaton
do 6ziini taqdim etdiyi sexsdir ve amaliyyat mexanizmlari agig, hiiquqi ve
tohliikesizdir.® Lakin gabul etmak lazimdir ki, indiki veziyyetds xidmatlarin
daha siiratli vo operativ hayata kecirilmasina tokan yaratsa da, e-ticarat adi
qaydada hoyata kegirilon kommersiya xidmatlorinden miinasibatda
tohliikasizliyi daha az tomin olunan, kibercinayatlere daha aciqg, satic1 tiglin
daha ¢ox zehmat talob edon bir miihitdir. Bu sebabden, hazirki dévr ti¢lin e-
ticaratin inkisafi, hesab edirom ki, 6ziintin baslangic dovrlerini yasayir,
kifayot godar genislonmasi vo daha ¢ox kommersiya subyektlari va foaliyyot
sahalarini 6ziinda birlesdirmasi ticiin uzun yol gat etmasine ehtiyac vardir.

B. E-ticarat miiqavilalarina dair talablar

E-ticarat Ozii ils siirat ve operativlik gatirsa do, kommersiya foaliyyatinin
hoyata kegirilmasi ti¢lin mithiim olan masalalors dair bir sira suallarin, o
ciimladen miiqavile hiiququ sahssinds bazi niiasnlarin aydinlasdirilmas:
ehtiyacin1 yaradir. E-ticarat miihitinde elektron miiqavilalarin formas;,
imzalanma qaydasi ve s. masalalor miixtalif 6lke neazariyyagilari, elaca da
qanunvericilik orqanlar1 terafinden miizakire olunmaqdadir. Xiisusile ds,
miiqavilenin formasi ils bagl tsleblara dair 6lke qanunvericiliklari forqli
yanagmalar sargilayir. Bazi 6lkelarde miilki qanunvericilikdan irali gelon adi
miiqavilalalars samil olunan forma talabloari e-ticarat miiqavilslarins de samil

82 «“Xiisusi razihq (lisenziya) tolob olunan foaliyyst ndvlorinin siyahisimin tosdiq edilmosi hagqinda”
AR Prezidentinin Formani (1997).

8 Yuxarida istinad 78, mad. 7.1.

8 Commission of the European Communities, A European Initiative in Electronic

Commerce, 157 (1997).
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olunur. AR ganunvericiliyi de bu ciir yanasman iistiin tutaraq, e-ticarat
sahasinde miiqavilsler iiclin bir sira telsbler qoyur. Miiqavils teraflerinin
basqa ciir razilasdigr hallar istisna olmaqla, offerta ve aksept elektron
molumat formasinda taqdim edilir. E-ticaratds satici (tochizatct) ilo alict
(sifaris¢i) arasinda miiqavilslar elektron senad formasinda baglanir. Miiqavils
baglamaq toklifi (oferta), o ciimleden geyri-miisyyen soxslor dairesine
tinvanlanmis oferta (imumi oferta) oferentin 6zii ve ya bu takliflo bagli onun
adindan harakeat etmak solahiyyati verilmis soxs torafinden, yaxud onlarin
programlasdirdigr ve avtomatik foaliyyet gostoran informasiya sistemi
vasitesile gondorils biler. Miiqavilenin gartlari xiisusi biliys malik olmayan
alic1 (sifarisci) torafinden deqiq ve birmenali basa diisiilon sokilde tartib
edilmolidir, ham¢inin miiqavils onunla tanis olmaga ve onu saxlamaga imkan
veran formada hazirlanmalidir. Miiqavilonin bezi sertleri diger elektron
sonado istinadan verils bilor vo bu sababdan miiqavils etibarsiz sayila bilmaz.
Bu halda satic (tachizatgi) miigavilonin qiivveds oldugu miiddatdas istinad
olunan elektron senads ¢ixis imkani tomin etmolidir. Miiqavile saticinin
(tachizatginin) ona aksept aldig1 andan baglanmis hesab olunur.®® Bu zaman
aksept alma dedikda noayin neazearde tutuldugu, fikrimce, qanunvericilikda
doaqiq miiayyon olunmalidir. Belo ki, daha avval do qgeyd etiyimiz kimi,
elektron senada dair asas talebin onun e-imza ils tesdiglonmasi oldugunu
nazara alsaq, akseptin alinmasmin da e-imza ile tesdiglenmsali oldugu
zaruriyyeti ortaya ¢ixir. 9gar toraflor arasindaki razilia asason diger hallar
noazoards tutulmamigsdirsa, elektron senadin gebul edilmasinin tesdiqi aksept
hesab olunmur. Elektron ssnad e-imza ilo tasdiqlondikden sonra aksept
edilmis hesab edilir.

Qanunvericiliye osasen, alici sifaris vermoazdan avval satici terafinden
asagidaki melumatla tomin olunmalidir: tachizat¢inin adi, iinvani; mallarin
(xidmatlarin, islarin) xtisusiyyatlori barads esas malumatlar; vergilar nazars
alinmaqgla mallarin (xidmsatlarin, islorin) qgiymsatlori; catdirilma nazards
tutulduqda, onun xarci ve diger sortleri; 6ddenis va sifarisin icra olunma
sortleri; bu Qanunda nezeards tutulmus imtina hiiququndan istifads imkans;
miiqavilo baglamaq toklifinin ve ya qgiymsetin qlivveds oldugu miiddat;
ehtiyac olarsa, mallarin, islorin vo xidmatlarin daimi ve ya miitomadi tachiz
edilmasinin minimal miiddati; miigavilenin baglanma tisulu ve marhslalari;
satic1 tarafinden miigavilenin geydiyyatinin aparilmas: ve ona ¢ixis imkans;
sifarisin verilmasi zamami buraxilan sohvlerin miiayyenlasdirilmasi va
onlarin diizeldilmasi {i¢lin movcud olan texniki imkanlar; Sifaris verilorkon
satic1 alicryasifarisi aldigini derhal bildirmslidir. Aliar sifarisin tesdiglenmasi
barade malumati alds etdiyi halda sifaris gebul olunmus say1lir.5

8 Yuxarida istinad 78, mad. 7.
8 Yuxarida istinad 78, mad. 8.
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AR Qanunvericiliyi e-ticarot miiqavilelorinden imtina asaslarmi da
miiayyon edir. Bels ki, alict malin (isin, xidmatin) 6denis qaydasindan asili
olmayaraq 7 is giinii orzinds corimasiz olaraq ve sebab gostarmaden
baglanmis miiqavilonin icrasindan imtina eds biler. Qanunvericilikdas
miioyyan edilmis ohdalik yerins yetirilmisdirss, miiqavilonin icrasindan
imtina edilms miiddsti miiqavilenin baglandig1 giinden hesablanir. Lakin
miivafiq ohdolik, yoni yuxarida qeyd olunmus sifarise dair melumatlar
miiqavilo baglanan anadok alictya catdirilmasi ohdaliyi satici tersfinden
yerina yetirilmamisdirss, o bunu miiqavile baglanandan sonraki 3 ay arzinde
etmoalidir. Bu dovrde ©6hdalik yerina yetirilorss, 7 gilinliik imtina miiddati
hamin giindan hesablanir. Alic1 gostarilon qaydada miigavilenin icrasindan
imtina etdikds, satic1 onun 6dadiyi mablagi slave xarc olmadan 7 giin arzinde
geri qaytarmalidir. Bu zaman alicidan yalniz malin qaytarilmasi xarci tutula
bilor. Taroflor arasinda diger razilasma olmadiqda, alici asagidaki
miiqavilalorin icrasindan imtina eds bilmaz: 7 gilinliik imtina miiddat arzinda
alicinin raziligl ile miiqavilenin icrasina baslanildigda; qiymatleri satici
torafinden tenzimlsnmeysn maliyye bazarindaki dayigsmslerden asili olan
mallarin tachizat1 tizra miiqavilselards; alicinin xtiisusi telobi asasinda istehsal
va ya uygunlasdirma sebabinden geri qaytarilmasi miimkiin olmayan, tez
korlanan ve ya moehdud istifade miiddeti olan mallarin tschizati tizre
miiqavilslerds; audio, video yazilar vo ya kompiiter proqram teminatinin,
hamginin diger mallarin gablasdirma materiali alic1 tarafinden agildiqda ve
ya digor qaydada pozulduqda; gozet, jurnal vo diger dovri matbuat tachiz
edildikda. Taroflar arasinda digar razilasma olmadiqda, sifaris alic1 terafinden
gondarilen giindan baslayaraq an geci 30 giin arzinds satic1 terafindan yerina
yetirilmalidir. Satic1 sifaris verilmis mallar1 (isleri, Xxidmsotlari) onlarin
olmamasi (goriilmasine va ya gostarilmasinas imkanin olmamasi) sebsbinden
tomin eda bilmadikds alictya bu barads mealumat vermslidir ve onun 6dadiyi
moblagi 7 giin orzinde geri qaytarmalidir. Mallarin ve xidmsatlarin
catdirilmasi xarc talab edarss, alicinin (sifaris¢inin) sifarisi olmadan onlarin
tomin edilmasi qadagandir. Satic1 6z tegebbiisii ile 6denis asasinda mallarmn
vo xidmaotlerin catdirilmasimi hoyata kegirarss, alicinin bels toklifo cavab
vermoamosi raziliq sayilmamalidir.®” Miiqavile hiiququ tizre praktikada,
asasen, miiqavilaye xitam hiiququ har iki taraf iiclin tanmir ve bir qayda
olaragq, taraflar razilasdiqlar1 qaydada qars: terafe miivafiq xerclari 6dayirlar.
E-ticarat miihitinds isa saticinin timumi oferta asasinda xidmat taklif etdiyini
nazars alsaq, onun miiqavileden imtina hiiquqlar1 da analoji qaydada timumi
normalar osasinda tenzimlenir. Bundan olave, toroflor arasinda diger
razilagma olmadiqda, miiqavila satic1 tarafindan an geci 30 giin arzinds yerine
yetirilmoalidir. Satici sifaris verilmis mallar1 onlarin olmamas: sebabindan
tomin eds bilmadikda alictya bu barede malumat vermalidir ve onun 6dadiyi

87 Yuxarida istinad 78, mad. 9.
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moblogi 7 giin orzinde geri qaytarmalidir. Mallarin ve xidmsatlarin
catdirilmasi xorc talob edarso, alicinin sifarisi olmadan onlarin tomin edilmasi
qadagandir. Satic1 6z tagabbiisii ilo 0denis esasinda mallarin ve xidmatlarin
catdirilmasini hoayata kegirarss, alicinin bels taklife cavab vermoamaosi raziliq
sayllmamalidir.

Bir sira diger Olkelerds ise internet iizerinden elektron miiqavilslarin
baglanmas: alicitnin1 “Raziyam” xanasina basmagqla niyyet ifadesini yetorli
hesab edir. ©vval do geyd etdiyimiz kimi e- ticarat miiqavilalari elektron
sonad hesab olunduguna gore onlarin AR ganunvericiliyinin talsblerina
asasen tokmil e-imza ils imzalanmis olmasi zeruridir. Praktikada bu qaydaya
amol edilmadan, yalniz xanaya kliklomakls tesdiqlonan ticarat amaliyyatlar1
da hayata kegirildiyini rast galinir. Bu qaydada baglanmis miiqavilelerls bagh
golocokda teroflor arasinda miibahise yaranacagi halda bu miiqavilslerin
etibarli say1lmasi masolosi do e-ticaratlo bagl praktiki ¢atinliklorden biridir.

C. Beynolxalq e-ticarat

E-ticaratin inkisafi beynalxalq ticarate do tesirsiz 6tiismiir. Beynolxalq e-
ticarot hom inkisaf etmokds olan, hom da inkisaf etmis dovlatlars boyiik
imkanlar tamyir. Istor saticilar, istarse de alicilar beynalxalq e-ticaratden
istifadoys maraqlidir. Istenilon xidmat {izre an yaxsi miitoxassisi xarici dlkaya
getmadan tapmagq, elaco do 6lke daxilinde movcud olmayan har hans: bir
malin tachizi zaman1 beynolxalq e-ticarat an effektiv vasitoys cevrilir, genis
raqabet miihitinds an yaxs1 ve uygun mal ve ya xidmati slds etmays imkan
yaradir. Bu, eyni zamanda tachizatcilarin da 6z fealiyyet dairasini daha asan
yolla genislondirmasina sabsb olur. Internet, hamginin, e-ticarst totbiq
etmoalari vasitasile elektron bazarda heayata kegirildikds informasiya axtaris:
ilo bagli xarclarin azalmasia ve cografi yaxinliq ve ticari praktikani nazare
alaraq, saticilarin elektron qaydada tapilaraq slageye girmasino sorait
yaradir.®

Beynoslxalq ticarstin siiretls inkisafi 6zt ilo birlikde bir sira suallar1 da
gotirir. Beynalxalq qaydada edilon amsliyyatlarda hansi G6lkanin
ganunvericiliyi samil olunur, miibahiselorin halli qaydas: hansi formada
hoyata kegirilir, beynoalxalq e-ticarstde miiqavilo nadir ve bu kimi diger
suallar masalenin hiiquqi aspektlarinin aragdirilmasmi teleb edir. Qeyd
etmok lazimdir ki, beynalxalq e-ticarote dair vahid beynalxalq qaydalar
movcud deyildir.® Beynalxalq ticaratin bir ¢ox iimumi norma ve qaydalar:
analoji qaydada bu miinasibatlars de samil olunur.

Xeyli sayda miisbat cohatlori ilo birlikds, beynalxalq e-ticarat monfi
cohotlore do malikdir. Belo ki, internetdon istifads, saticilar1 6zlerini daxili

8 UN, Economic comission for Latin America and the Caribbean ECLAS, Electronic Commerce,
International Trade and Employment: Review of The Issues, 1-30 (2002).

8 Fred M. Greguras, An Overview of Global E-Commerce Legal Issues, Uncertain International Legal
Rules, 3 (2000).
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mohkemao miidafiesinden kenarlasdirir, alicilari haqgsiz bazarliq tacriibasi,
keyfiyyatsiz mallar, tohliikasiz olmayan 6dema metodlari, o ciimladen daxili
molumatlarin asanliqla 6tiiriils bilmesi hallar ils tiz-tize qoyur.”

Beynoalxalq ticaratlo bagl asas hiiquqi masalalarden biri toraflor arasinda
yaranmis miibahiselorin halli qaydasidir. Bu maselonin hollinde vahid
qaydalar olmadig ticiin, 6lkalarin daxili ganunvericilik tizrs yanagmalar1 asas
gotiirtiliir. Beynalxalq xiisusi hiiquq normalarina asasen, tonzim edan hiiquq
va miibahisalarin halli yeri toraflor arasinda razilasdirilaraq miisyyan edilir.
Lakin teroflor arasinda razilasma olmadiqda hansi 6lka hiiququnun segilmasi
olkemizdea “Beynalxalq xiisusi hiiquq haqqinda” AR ganunu ile miisyyesn
edilir.”?

Beynolxalq e-ticarat vasitesilo hoyata kegirilon amsliyyatlarda elektron
miiqavilelerin tenzimlonmasi ds diger miihiim masaladir. Ovvalki
yarimfasillorde geyd etdiyim kimi, AR qanunvericiliyi e-ticaratin elektron
sonad hesab olunan elektron miiqavile vasitasile hayata kegirilmasini zaruri
hesab edir. Bu halda, dlkslerin yanasmasindan asili olaraq, miiqavileys dair
toloblar, e-imzadan istifadenin vacibliyi, miiqavilenin icras1 qaydalar1 da
forqli olur.

Beynoalxalq e-ticaratin qarsisinda dayanan bir sira hiiqugi manealar
beynalxalq institutlar terefinden daim miizakire obyekti olmaqdadir.
Masalen, Avropa Ittifaqi {izv dovlstlerin daxili ganunvericiliyindaki farqglori
minimuma endirmak va daha asan e-ticarate nail olmagq tiglin biitiin togkilata
tzv dovlstlords macburi hiiququ qiivveye malik Elektron Ticarate Dair
Direktiv gebul etmigdir. Daha sonra bu Direktiv eIDAS sistemi ilo avaz
edilmisdir. Bu sahade miihiim addimlardan biri Iqtisadi ©moekdashq ve
Inkisaf Toskilat1 (ingiliscode OECD) torafinden yaradilmis e-ticarat iizro
amoliyyatlari tonzimlayen telimatlardir.”

VI. Elektron imzanin Azarbaycan Respublikasinda, beynalxalq
sanadlards vo xarici 6lkalarin qanunvericiliklarinda
tonzimlanmasi

A. Azarbaycan Respublikasinda elektron imzadan istifada

“Elektron imza va elektron sanad haqqinda” Qanun. Bu sahada adi
¢okilmali olan ilk ganunvericilik akti “Elektron imza va elektron senad
hagqinda” AR Qanunudur. Qanun 09 mart 2004-cii ilde goabul
olunmusdur. Ovvalki fesillords movzu ilo slagedar miixtalif masalalorda
soziigedon qanuna istinad olunaraq O©lkemizin e-imza ve alagedar

% OECD, Gateways to the Global Market Consumers and Electronic Commerce, Opening Remarks
by Donald Johnston 15 (1998).

%1 “Beynolxalq xiisusi hiiquq hagginda” AR Qanunu, mad. 25 (2000).

92 OECD, Recommendation Of the OECD Council Concerning Guidelines for Consumer Protection
In The Context Of Electronic Commerce (1999).
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mexanizmin tetbiqine qanunvericilik aspektinden yanasmasi, elaco da
movcud bir sira geyri-miiayyenliklor vo bosluglar miizakire olunmusdur.
Qanunun preambulasinda da qeyd olundugu kimi, bu Qanun elektron
imzanin ve elektron seonadin istifadssinin, onlarin elektron sonad
dovriyyesinda tatbiqinin tagkilati, hiiquqi asaslarini ve alagadar subyektlarin
hiiquqglarini miisyyen edir, aralarinda yaranan miinasibatlari tenzimlayir.*
Umumilikds 7 fesilden ibarat olan Qanunun “Umumi miiddealar” adl ilk
foslinda anlayislar, e-imzanin totbiq sahslari, e-imza va e-senadin hiiquqi
quivvesi, eloco do slagadar qanunvericilik, “Elektron imza” bashqli novbati
fosildo e-imzanin miixtalif saholorde istifadasi tenzimlenir, “Sertifikat
xidmeotlori, sertifikatlasdirma” faslinde sertifikatin verilme qaydalari, imza
sahibi, sertifikata dair teleblor, o climlaedean sertifikat morkezlorinden bshs
olunur, “Elektron senad” ve “Elektron senad dovriyyesi” adl1 4 va 5-ci fasillar
biitovliikda elektron sanadls bagli masalaleri tenzimlayir. Son iki fasil isa
xiisusi va yekun bir sira miiddealar1 6ziinds oks etdirir. Qanunla nazarda
tutulmus istisna hallardan basqa, bu qanun e-imza va e-sonadle bagl biitiin
fealiyyat sahalorini shate edir.

“Elektron ticarat hagqinda” Qanun. “Elektron ticarat” barads fasilde bu
ganun osasinda tenzimlanan bir sira normalara toxunulmusdur. E-imzanin
istifadesinin asas tetbiq sahalarindsn birinin elektron ticarat sahasi oldugunu
nazare alsaq, bu qanunun e-imzanin istifads sahslerini ve prosessual
masalalorin aydinlasdirilmasinda shamiyysti danilmazdir. Qanun 10 may
2005-ci ilde gebul olunub, 5 fasilden ibaratdir. “Umumi miiddealar”1 shate
edon ilk fesilden sonra “Elektron ticaratin togkili” adli novbati fesil, daha
sonra isa “Elektron ticaratin hoayata kegirilmasi’ni tenzimloyen normalar:
ohato eden 3-ci fesil elektron ticarstin hayata Kkecirilmi qaydasi,
miiqavilalorin imzalanmas1 ve ganunvericiliyin miivafiq taleblarini 6ziinds
oks etdirir. “Elektron ticarsat ganunvericiliyinin pozulmasina gora
moasuliyyat” adli novbati fasil e-ticarot subyektlorinin ganunvericiliyin
toloblarins amsal etmadiyi halda yarana bilacek masuliyystinden bahs edir.

AR Inzibati Xatalar Macallasinin slagadar normalari. AR Inzibati Xatalar
Macallasi elektron imza ve elektron senad haqqinda qanunvericiliyin
pozulmasina gora masuliyyat miiayyen edir. Bels ki, sertifikatlasdirilmamis
elektron imza va elektron sanad dovriyyaesi vasitelerinden istifads edilmasina
gors; informasiya sisteminin miilkiyyatcisi terafinden bu sistemin
faaliyyetinin tehliikasizliyinin tamin edilmamasins, informasiya sisteminin
miioyyen edilmis qaydada ekspertizadan kecirilmemasine gore; sertifikat
xidmeotlari markazi terafinden imza yaratma mslumatlarinin ve imza sahibi
baresinde molumatlarin miuhafizesinin, sertifikatdaki moalumatlarin
tamlhiginin ve diizgilinliiyliniin, sertifikat xidmatlorinin keyfiyyotinin vo
doqigliyinin tomin edilmemasins, sertifikatin qlivvesinin ganunsuz

% Yuxarida istinad 11, preambula.
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dayandirilmas: ve ya logv edilmosina, sertifikatin istifadasine tesir eds
bilmasi malum olmus malumatlarin imza sahibina vaxtinda ¢atdirilmamasina
goro; elektron senadlerin saxlanmasinda, Otiirtilmesinds, gebulunda
vasitaginin informasiya sistemindaen etibarli istifadeni temin edan texnika vo
texnologiyalara, bilikli, tocriibali vo soristali is¢i heyats, xidmat gostorilmis
elektron sanadlarin vaxtini ve menbayini teyin etmays imkan versn goraits,
hoamin elektron senadlerin vaxti ve menbayi haqqinda informasiyanin
saxlanmasi liglin etibarli sistemo malik olmamasma gors fiziki ve hiiquqi
soxslora corimoalor miiayyan edilmisdir.** Macalls, o ciimladen, elektron
ticaratlo bagli qanunvericiliyin pozulmasma gore de masuliyyst miisyyen
edorak: elektron ticaratds satici (tochizat¢l) torafinden aliciya (sifarisgiys) vo
ya solahiyyotli dovlet organlarina yanlis mealumatin verilmoasins; elektron
ticaratde elektron senad dovriyyasi vasitegisinin xidmet gostararken
otiirdiiyti, saxladig1 informasiyalarin iimumi monitoringinin aparilmasi va ya
ganunsuz foealiyyatin hayata kegirilmasini siibut etmak moaqsadi ilo foal
suratds faktlarin ve ya toeferriiatlarin miisyyenlasdirilmasi tizre harakatlars
macbur edilmasins va ya bu harakatlarin elektron sanad dovriyyesi vasitagisi
torafinden fordi tosabbiis qaydasinda hoayata kegirilmasins; elektron ticaratde
elektron sanad dovriyyasi vasitagisi terafinden xidmat gosterdiyi alicilarin
(sifarisgilorin), saticilarin (tochizatgilarin) ganunsuz faaliyyati ve ya qanunsuz
informasiya Otiirmasi barads selahiyystli dovlet organlarina malumatin
verilmamasina voa ya ssalahiyyetli dovlet orqanlarinin miiracistine asasen
xidmatlorin  alicillarinin  (sifarisgilorinin), saticilarin  (tachizatgilarin)
miiayyenlagdirilmesins imkan versan msalumatlarin teqdim edilmeamasins;
elektron ticaratdo elektron senad dovriyyesi vasitagisi terafinden
mohkamanin garart ve ya qanunvericilikde nazarda tutulmus sslahiyyatli
dovlet organmnin miiracisti asasinda hiiquq pozuntularimin garsisinin
allinmast  moaqsedi ilo  gosterilon xidmetin  dayandirilmamasina,
informasiyanin saxlanilmasi xidmoatinin gostorildiyi halda informasiyanin
silinmemasina vo ya ona ¢ixisin moahdudlasdirilmamasina gore fiziki ve
hiiquqi sexslars inzibati cerimaler miisayyen edir.®

Olke praktikasinda mévcud vaziyyst. Azarbaycan Respublikasinda e-
imza vo sertifikatlagdirma foealiyyeti {izro lisenziyalar = miivafiq icra
hakimiyyeti orqami terefinden verilir. “Elektron imza ve elektron senad
hagqinda” Azarbaycan Respublikasinin Qanunu gebul edildikden sonra
“elektron imza”nin reallagdirilmasi markazi icra orqani kimi soziigeden
quruma tapsirilmisdir. Prezidentin Formanindan ireli gelersk hazirda
tealiyyet gostoran Sertifikat Xidmatlari Markazinin asas vozifasi Ali Sertifikat
Xidmat Moarkezi kimi kimi diger moarkezlere nozarst funksiyasini hoyata
kecirmok, onlarin Azarbaycan Respublikasinin ganunvericiliyine uygun

9 Yuxarida istinad 58, mad. 380.
9% Yuxarida istinad 58, mad. 459.
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fealiyyat gostordiyini, diizgiin proqram teminatindan istifads etmasini va s.
yoxlamaqdan ibaratdir. 2011-ci ilin sentyabr ayindan rosmi olaraq foliyyate
baslayan Moarkez ohalinin miixtslif teboagealorine, yeni adi vetoendaslara,
sahibkarliq fealiyyati ilo measgul olan hiiquqi va fiziki saxslors, hamg¢inin
dovlat qulluggularma xidmat gosterir. Elektron imza xidmatlarini operativ
sokilda tamin etmak maqsadile Baki seharinin asas markazi pogt sobalari ve
filiallarinda, 6lkenin regionlarindaki pogt sobalorinds, hamginin “$aboaka”
xidmat markazlerinds Qeydiyyat Markoazlori tagkil olunmusdur.Bu e-imza
vasitasilo istonilon formatda ve sayda olan fayllar1 elektron qaydada
imzalamaq miimkiindiir, bu zaman Hes funksiyasinin komoyils fayldaki
molumatlar sixilaraq miiayyen Olgliya gotirilir, bu malumatlar alqoritmler
vasitasilo sifralonir vo saxlanilir, daha sonra eyni amaliyyatlar aksino hayata
kegirilir, desifraloms vo Hes funksiyas: ilo avvelki melumatlarla eyniliyi
tosdiq edilarss, qars terafs imza tigiin gondarilir.*

B. Birlosmis Millatlor Toaskilatinda elektron imzanin hiiquqi
tonzimloanmasi

E-imzanin genis tetbiqi ve tekmillagdirilmasine tekan yaradan beynolxalq
sonadlardan an miihiimii 2001-ci il tarixli BMT Bas Assambleyasi torafindon
hazirlanmis “Elektron imzalar haqqinda” UNCITRAL Model Qanunudur.
Comi 12 maddadan ibaret olan Qanun e-imza ilo bagli tomal normalar1
0ztinds birlasdirir, sonradan aksar 6lkalarin daxili qanunvericilik aktlarinda
e-imza ilo bagli oxsar miiddealarin gabul edilmasins miiveffaq olur. Qanunun
yaradilmasinin asas maqgsadi glindan-giine sl imzast ile eyni seviyyeyo ¢atan
e-imzanin genis istifadesine baslanmasi ve onu tetbiqi ilo bagl yaranan
bosluq vo suallarin aradan qaldirilmasi {ig¢iin vahid normalar miisayyen
etmakdir. Qanunun tatbiq dairssi e-imzanin kommersiya amaoliyyatlarinda
istifadasidir.

Qanunun miixtalif maddalera asasen, masalalorle bagh movqgeyi avvalki
yarimfosillorde mdvzularla bagl miizakire edilmisdir. Umumilikde ise
Qanun e-imza ilo bagh tofsilati tofsir ve tonzimlome miisyyon etmadan,
tosviredici normalarla bu sahads iimumi istiqamati miiayyen edir. Qanunda
bir sira mithiim ifadslars anlayis verilir, seanadin totbiq dairasi gostarilir, imza
tolobi, o ctimladan imza sahibi ve imzani taqdim edan sertifikat markezlorinin
ohdaliklari ve masuliyystindan bahs edilir.

Qanunun 12-ci maddesi xarici sertifikat ve e-imzalarin taninnmasini
tonzimlayir. Sertifikat, yaxud e-imza istifads olunacag1 6lkadaki gaydalara
uygun eyni saviyyode etibarliliq slamatlorine malikdirss, homin o6lkade
movcud sertifikat, yaxud e-imza il eyni hiiqugi qlivveys malik olacaqdir.
Soziigedon maddenin 4-ci bandi etibarliliq meyarlar1 kimi beynalxalq
standartlar1 nazards tutuldugunu geyd edir.

% Milli Sertifikat Xidmotlori Morkazi, burada bax: http://e-imza.az/az/about (Son baxis tarixi: 19
May 2020).
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Bu Qanunun yaradilmasina tekan yaradan digar ganun ise 1996-c1 il tarixli
“Elektron ticarat haqqinda” UNCITRAL Model Qanunudur. Elektron Ticareat
hagqinda Model Qanunun 7-ci maddssindan, yeni e-ticarotde imzanin
shamiyyatindon irali gelorok BMT bela bir beynslxalq tenzimlenmanin
zoruriyyati ile avvelki Model Qanunu hazirlamigdir. Qanun iki hissaden
ibarat olmaqla, birinci hissede e-ticaratlo bagh iimumi tenzimlomsalar
miiayyoen edir, ikinci hissoda ise spesifik normalar: 6ziinde shate edan xiisusi
saholorda e-ticarati tonzimlayir. Burada xiisusi sahe dedikds dagsimalar
nazards tutulur, diger kommersiya foaliyyst novlerinden ise behs edilmir.
Model Qanunun yekunlagsmamis “canli senad” oldugunu ssas gotiirarak bu
sahoalarin galacokda tanzimlanmasi nazara alinmisdir.

C. Avropa ittifaqinda elektron imzanin hiiquqi tanzimlanmasi

Avropa Ittifaq corcivesinda e-imza ilo bagli ilk tenzimloma 1999-cu il
tarixli Direktiv olmusdur. Bu Direktiv 1999-cu ilde Avropa Parlamenti
torafinden gabul edilmis, 1 il sonra qiivveyes minmisdir. Direktivin ssas
moaqsadi malumat miibadilasinin azad harokatini temin etmak, elaco do lizv
dovlatler arasinda e-ticarstin inkisafina tekan yaratmaqdir. Senadi imzalayan
tizv dovlatlar onun hiiqugqi qiivvesini ve elektron miiqavilslarin effektivliyini
tanimali va istifadasi qarsisindaki biitiin maneslari aradan qaldirmalidirlar.

Direktivin 2-ci maddasi elektron imzani sada va tokmillogsmis olaraq iki
nova boliir vo asagidaki qaydada tenzimloyir. Sade elektron imza elektron
molumatla bagl ve mentiqi slagoli elektron formali ve salahiyyst vermsa
xaraktri dastyan melumatdir. Tokmillosmis imza asagidaki teloeblars cavab
vermolidir: a) imza sahibi ilo fordi olageli olmalidir; b) imza sahibini
miioyyanlosdira bilon olmalidir; ¢) imza sahibinin yegans nazarsatinde
olmalidir; d) malumatin har hansi bir sonraki deyisikliyinin askar oluna
bilacayi sokilds alagalondirilir.

Direktiv Avropa Ittifaqi terofinden 2016-c1 ilde eIDAS (Elektron
Identifikasiya, Autentifikasiya vo Etimad Xidmotlari) ile avez olunmusdur.
EIDAS tonzimlomasi elektron identifikasiya, autentifikasya vo tohliikesizlik
xidmatlori iiclin istifade edir. Bu sistem 2014-cii ilde Avropa Ittifagmn
tonzimlomaesi osasinda yaradilmisdir. EIDAS-1n osas moqsadi e-imzani, e-
amoliyyatlar1 ve elektron vasitelorlo daha toahliikesiz miihitde kommersiya
foaliyyeti ilo masgul olmagq ti¢lin miinasibatlori tonzimlomakdir. Bu gqanun
Avropa Ittifaqi 6lkslerinin biitiin slagadar daxili aktlarinda iistiin giivveye
malik hesab olunur.

D. Amerika Birlosmis Statlarinda elektron imzanin hiiquqi
tonzimloanmaosi
Amerika 160 milyondan ¢ox internet istifadagisi ilo diinyanin an boyiik

internet bazarina malik 6lka hesab olunur. Internetin giindalik iinsiyyat
vasitosine ¢evrildiyi bu 6lkeda onlayn faaliyyetin inkisafi ve e-ticaratden
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genis sokilda istifade olunmaqdadir. Bu ise 6ziinds e-imza va e-ticaratlo bagh
masalalorin tanzimlonmasini zeruri edir.

ABS-da elektron imza barada tanzimlams ilk dafs boyiik hacmda 2000-ci
ildo Beynolxalq vo Yerli Ticarotdo Elektron Imza Aktiin?” gebulu ilo
baslamisdir. ESIGN ABS torofindon elektron imzanin tonzimlonmasi ti¢lin
hazirlanmis aktdir. Aktin e-imza ils bagli movqeyi, 101-ci maddasine asasan,
belo miioyyen olunmusdur: imza, miiqavils, yaxud diger senad yalmz
elektron formada oldugu f{igiin etibarsiz hesab edils, yaxud hiiquqi
qiivvesinden imtina edils bilmaz; miiqavile yalniz elektron imza vasitasils
imzalandi {iciin etibarsiz hesab edils, yaxud hiiquqi qlivvesinden imtina
edilo bilmez. Akt notariuslara, o climlodon solahiyyatli orqanlara 6z
foaliyyatlorini elektron qaydada hayata kegirmeys imkan verir. Akt, o
ciimladen, istenilon mohiir, stamp ve oxsar tesdiglayici vasitslerin icbari
qaydada istifadasi telebini istisna edir. Bels ki, Akta asasan, telefon vasitasila
ifada edilon niyyot ifadasi belo (masalon, “gabul etmak iiclin 9-a basin”) e-
imza anlayisinin altina diislir. Bununla yanasi, Akt elektron senadden
istifadeni macburi teleb kimi qoymur ve statlarin bu qaydada senadlerden
istifada talebinin qanunsuz oldugunu geyd edir. Lakin e-imzaya bu ciir genis
yanasma biznes miihitinde ve kommersiya faaliyystinin miixtalif
marhalalarinds catinliklora sebab ola bilar. Istanilon vasitenin asanligla tesdiq
vasitasi hesab olunaraq e-imzaya berabar tutulmasi dsladuzluq hallarinin
artmasina, eloco do yanlishigla boazi amsaliyyatlarin da yerino yetirilmasina
sabab ola bilar.

E-imzani1 tenzimlayan beynalxalq senadlarden farqli olaraq, bu aktin digar
Oztinamoxsus cohati hansi sahslore tatbiq olunmadiginin aktda
gostarilmasidir. Bels ki, E-sign hamg¢inin vesiyyatnamsalarin ve ona edilan
alavelarin, bosanma v ails ile bagh diger masalslarin, kredit miiqavilesi va
onunla bagh diger senadlarin, kiraye miiqavilslerinin, tibbi ve hayat
sigortasinin alda edilmasi vo lagvi ilo bagl sanadllarin, eyni zamanda qiisurlu
malla bagli hayata kegirilon amsliyyatlar zaman1 sanadlarin yaradilmas: ve
istifadesine totbiq edilmir.

ABS-1in e-imzanin totbiqi ilo slagadar diger iki miihiim senadi Vahid
Elektron Omeliyyatlar Akti (UETA) ve Vahid Komputer Informasiya
Omoliyyatlar1 Aktidir (UCITA). Birinci senad, asasan, prosessual masalalori
oziinda oks etdirerek elektron qaydada hayata kegirilmis smsaliyyatlarin
hiiquqi qilivvesi ve taninmasimi tenzimlayir, diger senadlords olan
miiqavilalorle bagh normalarda tatbiq edilmir.

E. Rusiya Federasiyasinda e-imza

Digar 6lke qanunvericiliklorindan forqli olaraq, Rusiya qanunvericiliyi 6z
Miilki Macallasinds elektron formali sanadlerle bagl bir sira miinasibatlori
tonzimloyir. Miilki Moacalloyo osason, e-mail, teleqraf, teleayp, telefon,

7 Ingiliscodo “e-sign”.
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elektron ve diger telekommunikasiya {tisullar1 ilo miibadilo edilmis va
miiqavilo torofi olan goxs torefindon gondarildiyi miioyysn edils bilon
miiqavilsler yazili miiqavilsler hesab olunur.”® Buradan aydin olur ki, Rusiya
qanunvericiliyi e-imza vo e-sonad anlayisina genis movqeden yanasaraq,
istonilon nov elektron tisulla imzani1 e-imza hesab edir. Lakin yalniz reqemsal
qaydada yaradilmis e-imzani ol imzas ile barabar hiiqugi qiivvada oldugunu
gebul edir. Rusiya qanunvericiliyine asasen, kommersiya amsaliyyatlarinda e-
imzadan istifadays bu ciir istifads qanunvericilikds, yaxud tarafler arasinda
movcud miiqavilalarde birbasa nazarde tutulduqda yol verilir.

Miilki Macallaya alave olaraq, Elektron Ragamsal Imza haqqinda Federal
Qanun da 6lke tizra bu sahani tonzimlayan bir diger aktdir.” Bu qanun qabul
edilonadek uzun miiddst bu sahade xiisusi tenzimloeme olmamis, yalniz
yuxarida geyd olunan bazi aktlarda, eloce do mehkemoa praktikasinda e-
imzadan istifade elektron kommunikasiya tisulu kimi tanmmigdir.1®
Soziigedon ganun 2002-ci ilde gobul edilmisdir. Qanun asagidaki 3 asas
prinsipe asaslanir: 1) E-imza qanunda nezerdes tutulan tslablere cavab
verdikds, ol imzasi ile ekvivalent hesab olunur; 2) E-imzanin
sertifikatlasdirilmas: ilo bagli mahsul va xidmatlore dovlset tonzimetmasi
movcuddur; 3) Dovlet nazarstinden asili olaraq, mslumat sistemlori iimumi
istifadeds olan va korporativ sistem olaraq iki yers bdliiniir. Tocriibads
ragemsal imzalarin yaradilmasinda istifade olunan texniki tisullar senadlari
imzalamaga solahiyyati olan miiassisalorin selahiyyotli soxslori terafinden
deyil, digoar sirket iscilori torafinden idare olunur.

F. Tiirkiys Ciimhuriyyatinds e-imza

Tiirkiys Respublikasinda “Elektron imza haqqinda” Qanun 2004-cii ilds
gobul edilmisdir.? Qanun 1999-cu il tarixli Avropa Ittifaqi Direktivi asasinda
hazirlanmigdir. Avropa Ittifaqmin yanasmasindan fargli olaraq, Tiirkiyade
movcud ganun sads, yetorli vo tokmil imza kimi novlars ayrilmur.

Qanuna ssasen, e-imza 1) imza sahibi ile bagl; 2) yalniz imza sahibi
torafindon istifade edilon imza formalasdirma mexanizmi vasitasila
yaradilan; 3) tokmil elektron sertifikat vasitasilo imza sahibini
miioyyanlosdirmays imkan tanmiyan; iv) elektron qaydada imzalanmis
moalumatin har hansi moarhalads dayisikliys maruz qalib-qalmadigimi
miisyyanlasdira bilon imza hesab olunur.!® Tiirkiye Respublikasinda da e-
imzanin  sertifikatlasdirilmasina  dovlet  tonzimetmasi movcuddur.
Sertifikatlasdirma morkazlarinin daqiq siyahis salahiyystli orqan terafinden
miisyyan olunur. Qanun hamginin hansi senadlarin imzalanmasinda e-

% Rusiya Federasiyas1 Miilki Moacallasi, 1-Ci hisso, Ne 51-FZ, (1994); 2-ci hissa Ne 14-FZ (1996); 3-
i hisso Ne 146-FZ (2001).

% “Elektron imza haqqmnda” Rusiya Federasiyasinin Qanunu (2011).

100 Rusiya Federasiyas1 Ali Arbitraj Mohkomasi, Ne 5347/98, (1999).

101 «“Elektron imza haqqinda” Tiirkiya Respublikasinin Qanunu, Ne 5070 (2004).

102 yuxarida istinad 99, mad. 3.
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imzadan istifadenin geyri-miimkiin oldugunu miiayyen edir. Belo ki,
ganunvericilikds formas1 deqiq miisyyan edilmis sanad ve miiqavilsler bank
qarantiyasi istisna olmagqla e-imza ils tesdiqlena bilmaz.

Qanunun yeniden nazardan kegirilmasi vo bir sira doayisikliklor edilmasi, o
ciimladen Avropa Ittifagmuin Direktivini ovez etmis eIDAS ila
uygunlasdirilmasi planlasdirilir.

Notico

Belalikls, texnoloiji innovasiyalar ve internet 6zii ils birlikde e-imza va e-
ticarat anlayiglarin1 da hayatimiza daxil etmisdir. E-imzanin tatbiqi ile ister
kommersiya, istorso do qeyri-kommersiya amsliyyatlarinin daha stiretli,
operativ vo xatasiz hoyata kecirilmasi eyni zamanda goriilon islarin hom vaxt,
ham ds maliyye baximindan genastine getirib ¢xarir. Kommersiya
amoliyyatlarinda e-imzadan istifads, homginin e-ticarstin inkisafina tokan
yaradir, e-ticarat iso inkisaf etdikco vo kommersiya istirakgilari arasinda genis
yayildiqca e-imza istifadagilorinin artmasina sebab olur.

E-imzadan istifadenin miisbat cahatlori ilo yanasi, maqalods miixtalif
fasillarda bahs olunan bazi ¢atismazliglar1 da mévecuddur ki, bu clir manealar
e-imzadan istifadenin asanliqla yayilmasi ve genis istifadesine ¢otinliklor
yaradir. Bu hallar;, yekun olaraq, asagidaki qaydada ifade etmoak
mimkiindiir:

1) Yalniz tokmil e-imzadan, yoni lisenziyalasdirilmis sertifikat
vasitasile verilon imzadan istifadenin etibarli hesab olunmasi;
2) Rogemsal e-imzanin yalniz fiziki sexslera aid olmasi, hiiquqi
soxslarin raqamsal imza vasitasils identifiklosdirilmasinin geyri-
mimkinliyi;

3) Sertifikatlasdirma  morholasinin  biitovliikde  elektron
qaydada hayata kegirilo bilmamasi; notarial tesdiqli senadlarin
e-imza tatbiqi dairasine diismamasi;

4) Beynolxalq e-ticarate dair vahid qaydalarin movcud
olmamasi;

5) Sertifikatlasdirmada dovlat nazaratinin tistiinliiy;

6) Elektron senadlarin arxivlesdirma sisteminin olmamasi;

7) E-imzadan istifade zamani ortaya g¢ixan tahliikasizlik
problemlari vo s.

Yuxarida sadalanan mosalalorin qisa zamanda hoalline nail olmagq
moagsadile bu sahade beynslxalq praktikadan ve xarici Olkalarin
tocriibssinden maqalads 6z oksini tapmis niimunsalar asasinda yararlanmagq
vo olagadar qanunvericilik normalarini yenidon nezerden kegirarak
tokmillasdirmak e-imzanin istifadesinin siiratlonmesine tokan yaradacaqdir.

Istifadasi bir o qadar genis yayilmasa da, 6ziinds yuxarida sadalanan v bir
sira digor cotinliklari ehtiva etse ds, elace de bu sahslerde Olkadaxili va
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beynalxalq tanzimetmoayo ehtiyac duyulsa da, e-imzann stiratls inkisaf edan
sosial comiyyota tesiri danilmazdir.

Yada salmaq lazimdir ki, al imzasi ilk dafs istifads ediloen zaman 3000 ilden
uzun miiddat istifade olunan mohiirii avez etmak yerino ondan istifadenin
daha ¢ox artmasma gotirib ¢ixardi Mohiir, faktiki olaraq, giintimiizda do
tosdiq vasitesi kimi imza ils birge islenir. Bunun avezins, sl imzalari
mohiirlerlo yanasi miisyyon moagqgsadlor {i¢iin yararli bir identifikasiya
mexanizmi olaraq istifade olundu ve zaman kegdikca istifads tezliyi ve hacmi
todricon artdi. Rabite texnologiyasinin davamli inkisafindaki son
identifikasiya vasitasi olan e-imzanin da bu qaydada zamanla inkisaf etmasi
va glindolik istifads edilmasi qagilmazdir.
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Amil Caforquliyev”
UNIDROIT PRINSIPLORININ BEYNOLXALQ
KOMMERSIYA MUQAVILOLORINO TOTBIQI VO
ORTAYA CIXAN PROBLEMLOR

Annotasiya

Qlobal ticarat hayat1 dayanmadan genislonmakda va beynalxalq iqtisadi bazarlar tarafindan
tasira maruz qalan qlobal hiiquq madaniyyati formalasmaqdadir. Bu prosesin bir parcas: da
beynalxalg ticarat hiiququnun maddi normalarimn unifikasiyasidir. Bela kodifikasiya
edilmis manbalora an yaxsi niimunalordan biri doa UNIDROIT Prinsiploridir. Lakin bu
prinsiplarla bagl tacriibado mévcud olan an asas problem onlarmn praktikada tatbiq olunmasi
ilo alaqadardir. Bu problema sabab isa taraflarin tatbiq olunacaq hiiquq segimlarinin
miixtalifliyidir, bela ki praktikada an ¢ox rast galinon: 1. Taraflorin tatbig olunacaq hiiquq
kimi 6lkadaxili hiiququ (taraflardan har hansi birinin va ya iiciincii dovlatin) secdiklari; 2.
Toraflarin UNIDROIT Prinsiplarinin biitiin va ya bazi miiddaalarin 6z miigavilalorina
daxil etdiklari; 3. Toraflarin totbiq olunacaq hiiquq kimi lex mercatoria va ya hiiququn
iimumi prinsiplarini secdiklari; 4. Toraflarin tatbiq olunacaq hiiquq kimi heg bir hiiquq
secimi etmadiklori hallardir. Bu yazimin asas maqsadi miixtalif miialliflorin masalaya olan
forgli  baxiglarmni, xarici  Olkalorin  yerli moahkamoalorinin  va beynalxalq arbitraj
moahkamalarinin gararlarini tahlil edarak UNIDROIT Prinsiplarinin hanst situasiyada hans
qaydada tatbigq oluna bilmasi ila baglh yekun movge formalasdirmaqdir. Biitiin bu masalalor
miibahisaya ham yerli mohkamalarda, ham da arbitrajda baxilmas: haly ticiin ayri-ayriiqda
aragdirilacaqdr.

Abstract

The global commercial activity expands and a new global law culture develops which shaped
by the global economic markets. A part of this new law culture is the unification of
substantial law in the field of international trade law. One of the best examples of these
unified international sources of law is the UNIDROIT Principles. However, the main
problem in the practice about these principles is their application. The reason for this problem
is the diversity of the choice of law to be applied by the parties, which is the most common in
practice: 1. Choice of national law as the applicable law to their contract by the parties; 2.
The inclusion of UNIDROIT Principles to the contracts by way of incorporation; 3. Choice
of lex mercatoria or the general principles of law as the applicable law to their contract by
the parties; 4. The case when there is no choice of law by the parties. The main purpose of
this article is to form final position on how the UNIDROIT Principles can be applied in any
situations by analyzing the different views of different authors on the issue, the decisions of
municipal courts of foreign countries and international arbitration courts. These positions
are separate for international arbitration and domestic courts.

MUNDORICAT

* Azorbaycan Respublikasi Prezidenti yaninda Dévlot Idaragilik Akademiyasi, LL.B. 2021.
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Giris

eyd etmok lazimdir ki, beynoalxalq praktikada gebulundan iki il
legdikdan sonra Oziinii dogrultmus UNIDROIT Prinsiplarinin matni
hazirda Azarbaycan diline terciime edilmamis ve Prinsiplarin totbiqi

yerli hiiquq odebiyyatimizda elmi cohatdon islonmamisdir. Lakin
UNIDROIT Prinsipleri xarici 6lkalards ytizlerls elmi is ve maqalalars moévzu
olmus, elace de beynoslxalq arbitraj mshkemslari qarsisina gelmis bir ¢ox
miibahiselorin hallinde aparici rol oynamisdir. Dolayis: ilo bu prinsipler
beynalxalq ticarot mokaninda sixliqla tetbiq edilmokds ve beynalxalq
arbitrajin tacriibesinde 6z yerini almaqdadir, hemginin xarici doktrinada
onlarn istifadasini miidafis eden miialliflarin say1 da artmaqdadir. Ona gore
da bu inkisafdan kenarda galmamagq, Prinsiplorin mahiyyatina vo tebiatina
aydinliq gotirerak onlarin beynslxalq kommersiya miiqavilslorina tatbiqi
imkanlarin1 gostermak bu yazinin islenmasinin asas maqsadidir. Nozars alsaq
ki, Azarbaycan Respublikas:1 Konstitusiya Mahkemasi do 14 may 2015-ci il
tarixli gqorarinda 6z hiiqugi movgeyini asaslandirmaq {i¢tin bu prinsiplara
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istinad etmisdir, demsali, UNIDROIT Prinsiplarinin praktikada totbiqi
problemlarinin elmi cohatdan igslonmasi boyiik shemiyyet kasb edir.!

Oxucunun diqgatine ¢atdirmaq istardik ki, Azarbaycan elmi doktrinasinda
UNIDROIT Prinsiplari ilo bagh adebiyyat, demok olar ki, olmadigindan bu
yazida ilk olaraq, Prinsiplarin gebuluna gotirib ¢ixaran yol, Prinsiplerin
mahiyyeti ve Ozlinemaxsus xiisusiyystlori haqqinda qisa moslumat
verildikden sonra yazmin asas maqsadi olan Prinsiplarin tacriibade tatbiqi
imkanlarina va bu sahadoeki problemlars daha c¢ox yer verilacokdir.
UNIDROIT Prinsiplarinin no zaman tatbiq olunacag1 sualina els Prinsiplarin
preambulasinda cavab verilmisdir, lakin asagida da izah edaceyimiz kimi
Prinsiplorin miiddealar1 imperativ vo macburi xarakter dasimadig: tiglin
praktikada he¢ do hamise preambulada gostarilmis situasiyalarda Prinsipler
totbiq edilmir, bu ise 6z novbasindas diger problemlsrs yol acir. Ona gors da
bu yazida Prinsiplarin tatbiqine imkan yaradan dord asas situasiya (taraflarin
totbiq olunacaq hiiquq kimi milli hiiququ, UNIDROIT Prinsiplorini, lex
mercatoria v ya hiiququn itmumi prinsiplerini se¢diklori, yaxud
imumiyyatls hiiquq secimi etmadiklsri hallar) arasdirilaraq Prinsiplarin
totbigine mane olan miixtalif sebeblor agkar olunacaq ve miibahisoya
Prinsiplerin tatbiq olunmasi {i¢iin miiqavile taraflorine ve eyni zamanda
hiiququ tatbiq edacok subyektloro bu istigametds tovsiysler teqdim
olunacaqdar.

I. UNIDROIT Prinsiplarinin gabuluna zarurat va
bu prinsiplarin mahiyyati

A. Beynoalxalq ticarat hiiququ sahasinds kodifikasiyanin zaruriliyi

va bu istiqamatda goriilmiis islar

Kommersiya foaliyyatindoki inkisafin naticesinde beynalxalq bazarlarda
foaliyyot gostoran subyektlorin (onlari, sorti olaraq, treyderlor — tacirlor
adlandira bilorik) bagladiglar1 miiqavilolor hem kemiyyatco, hem do
keyfiyyotca (yeni miiqavile novlerinin yaranmasi, miiqavilslarin mazmun ve
forma olaraq inkisafi vo s.) tesiro mearuz qalmisdir. Bu tesirlorden sonra
miibahiss meydana goldikds forqli qaydalar ve hall yollar1t miisyyen eden
yerli ganunvericiliklaerin tetbiq olunmasi maraqlarin toqqusmasima sabab
olurdu. Bu magqsadla artiq XX asrden etibaren, beynoalxalq ticarat hiiququ
sahosindo maddi normalarin vahidlesdirilmasine baslandi, miixtalif
qurumlar yaradildi ve bir ¢ox yeni beynalxalq manbaler treyderlsrin
istifadesine teqdim olundu. Belo manbalars misal kimi “Mallarin beynalxalq
algi1-satqisina dair” Vyana Konvesiyas: (1980), “Avtomobil naqliyyat: ilo

! Bax: Azorbaycan Respublikas: Miilki Mocallosinin 439.1, 439.2 vo 439.7-ci maddalorinin
Azarbaycan Respublikast Konstitusiyasina uygunlugunun yoxlanilmast va hamin maddolarin bazi
muddsalarinin sorh edilmasins dair Konstitusiya Mohkamasi Plenumunun 14 may 2015-ci il tarixli
Qorari.
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beynalxalq yiikdagimalar miiqavilesi hagqinda” Cenevros Konvensiyasini
(1956); belo qurumlara misal kimi ise Beynalxalq Ticarat Palatasi™ (ICC -
International Chamber of Commerce), BMT-nin Beynalxalq Ticarat Hiiququ
Komissiyast™ (UNCITRAL - United Nations Commission on International Trade
Law), Beynalxalq Xiisusi Hiiququ Unifikasiya Institutunu™* (UNIDROIT -
International Institute for the Unification of Private Law) gostara bilarik.
Beynalxalq ticarats tatbiq olunacaq hiiququn vahidlasdirilimasi farqli hiiquq
sistemlori arasindaki manealarin aradan qaldirilmasina ve beynoalxalq
ticaratin inkisafina sebab olmusdur. Kodifikasiyanin asas shemiyyaeti miixtalif
yerli hiiquq sistemlarinde movcud olan maddi normalarmn tahlili ve
timumilesdirilmesi naticesinde miiqavile toreflorinin qarsiligh sokilds
razilasdirib istifade eds bilacakleri normalar yaratmaqdir. Digar yandan
vahidlagdirma yerli ganunlarmn kolliziyasinin hsllins sarf olunan zaman va
xarclara da ganaat etmaya xidmat edir. Eyni zamanda tetbiq olunacaq maddi
normalarin taraflorce prognozlasdirila bilon olmas: hiiquqgi miisyyanliyin vo
treyderlarin tohliikesizliyinin tomini baximdan da 6nem kasb edir. On asasi,
kodifikasiya prosesi naticasinds gabul edilon normalar zaman keg¢dikcs yerli
hiiquq sistemlarinin ds inkisaf ederok dayismasinae ve dovriin telablarina
uygunlasmasina sebab olur.?

Azad bazar iqtisadiyyati seraitinde beynloxalq ticarstin inkisafi ICC,
UNCITRAL, UNIDROIT kimi beynslxalq qurumlarin faaliyyatinin
ohamiyyatini daha da artirmisdir. Bu qurumlar beynalxalq ticarat hiiququnun
maddi normalarimin vahidlesdirilmesi ve artiq kodifikasiya edilmis
normalarin praktikada tetbiq olunmasi istiqamatinda bir ¢ox igler gérmdiigsler.?
Beynoalxalq ticarot mokaninda faaliyyet gosateran subyektlorin faaliyyotini
asanlasdirmaq, miixtalif qaydada edilon tofsirlorin sabab oldugu
kolliziyalarin qarsisim1 almaq ve beynslxalq ticarst hiiququnun miixtslif
sahaleri tligiin vahid praktikani formalasdirmaq magsadi ile bu qurumlar
torofindon qaydalar, prinsiplar, standartlar hazirlanmisdir. Belo qayda,
prinsip vo standartlar1 miigavils taraflerinin 6z miiqavilslsrine tatbiq etmasi

** Beynalxalq Ticarat Palatas1 1919-cu ilds beynalxaq ticarstin inkisafina tokan vermok mogsadi ilo
yaradildi vo onun bas katibliyi Paris soharinds yerlosir. Palatanin Beynolxalq Arbitraj Mahkomosi
(International Court of Arbitration) 1923-ci ilds yaradilmigdir.

" UNCITRAL 1966-c1 ildo BMT-nin komissiyas: kimi yaradilmigdir. Komissiya 6z foaliyyatini ildo
bir yaxud iki dofo bir araya golon isci Qruplar1 (Working Groups) vasitasilo hayata kegirir. Komissiya
bu guine godar beynalxalq alqi-satqi, beynolxalq yiik dagimalari, beynalxalq 6demolar, onlayn ticarat
kimi saholar (izra konvensiya vo model ganunlarin matninin hazirlanmasi istiqgamatinds bir ¢ox islor
gormiisdiir.

™ Bu Institut 1926-c1 ildo Millatlor Ligasinin nozdinds yaradilsa da, sonradan 6z faaliyyatini miistaqil
olaraq davam etdirmays basladi. Institut 6z fealiyyatini har bes ildon bir Bag Assambleya torofindon
secilon 25 ekspert-hiiqugstinasdan ibarat Direktorlar Surasi (Governing Council) vasitasilo hoyata
kegirir.

2 Loukas Mistelis, “Is Harmonisation a Necessary Evil? The Future of Harmonisation and New
Sources of International Trade Law”, Sweet&Maxwell, 20-21, (2001).

8 Ross Cranston, “Theorising Transnational Commercial Law”, 42 Texas International Law Journal
600, 613 (2007).
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onlarin arasinda yaranan miibahisalarin hamin qayda, prinsip ve standartlar
baximdan holl edilmasine vo daxili qanunvericilik normalarinin testbigine
ehtiyac qalmamasma sabeb olmusdur. Bu qayda, prinsip ve standartlarin
ortaq xiisusiyyati onlarin totbiginin tereflorin iradesinden asili olmasidir.*
Basqa sozls, taraflor arasinda miibahiss yarandig: teqdirde bunlarin hemin
miibahisenin hallins tatbiq olunmasinin asas1 kimi miiqavils tarsflerinin 6z
iradolori asasmnda hemin qayda, prinsip ve standartlarin tetbiqini qebul
etmosi ¢ixig edir. Bunun figiin ya toroflorin hemin qayda, prinsip ve
standartlar1 6z miiqavilalerinda birbasa oks etdirmasi, ya da onlara istinad
etmosi (by way of incorporation) bes edir. Belsliklo ds, yalniz taraflorin 6z
iradoalori asasinda hamin qayda, prinsip ve standartlar onlar ti¢lin macburi
olur va tarafler miibahise zamani1 onlar1 bilmadiklarins istinad eds bilmirlar.

Belo qayda, prinsip ve standartlara niimune kimi Beynslxalq Ticaret
Palatasi torafindon 1936-c1ilds darc edilmis vo daha sonra alt1 dofe yenilonmis
Beynolxalq ticarat terminlorinin tafsiri qaydalarini (International Commercial
Terms- INCOTERMS) va Beynolxalq Xiisusi Hiiququ Unifikasiya Insitutu
torafindan 1994-cii ilds darc edilmis UNIDROIT Prinsiplarini gostarmak olar.

B. UNIDROIT Prinsiplarinin gqabul edilmasi va bu prinsiplarin

tobiati

1971-ci ilde UNIDROIT Direktorlar Surasi 6z fsaliyyet proqramina
beynoalxalq ticarat hiiququnun morholali sakilde kodifikasiyasi proqramini
alava etmisdir. 1978-ci ilds isa professor Michael Joachim Bonellin rahbarliyi
altinda isci qrupu yaradilmis ve boytik eksariyyeti gite Avropasmi temsil
edan ekspertlarden ibarat Isci Qrupu (Working Group) tesis edilmisdir.> Layiha
bundan sonra “Prinsipler” adi altinda davam etdirilmisdir. Adi1 ¢okilen isci
qrupunda miixtalif hiiquq ve sosial-igtisadi sistemleri temsil eden va
miiqavile hiiququ, kommersiya hiiququ kimi sahslorde ixtisaslasmus
akademiklor, hakimlor, vokillor fealiyyat gostarmislor. Qrup ilds iki dafs bir
araya golorok 6z hazirladiglar ilkin matnlerin siyahisim Instituta taqdim
etmisdir. 1994-cii ilin mayinda ise Prinsiplorin yekun moatni UNIDROIT
torafinden tesdiqlonmis ve prinsipler ingilis ve fransiz dillerinds darc
edilmisdir.® Prinsiplor imumilikds yeddi bolmadan ibaratdir ve miiqavilslor
hiiququnun #mumi hissesine dair biitlin miiddsalar1 6ziinds oks
etdirmoakdadir.

1997-ci ilds Direktorlar Suras: prinsiplerin matnine yeni movzularin slave
edilmoasini toklif etmisdir.” Prinsiplorin iizerinds foaliyystin davam

4 Yeno orada, 614.

5 Michael Joachim Bonell, Unidroit Principles 2004 — The New Edition of the Principles of
International Commercial Contracts Adopted by the International Institute for the Unification of
Private Law, 9 Uniform Law Review 5, 6, (2004).

6 Katharina Boele-Woelki, European and Unidroit Principles of Contract Law, European Private
International Law, 68, (1998).

"Yeno orada, 71.
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etdirilmasine dair verilon bu garar onlarin qisa zaman kasiyi arzinds 6zlarini
necd dogrultmasindan va praktikada 0z yerlarini almasindan xabar verir.
Hagqigatan da, Prinsiplerin gabulundan cemi iki il kegmis bu moévzuda onlarla
konfrans ve simpoziumlar kegirilmis, doktrinada bir ¢ox aserler islonmis,
miiqavilo toraflori 6z miiqavilalarinin hazirlanmasinda onlara dafslarle
istinadlar etmis, hatta bu miiddast arzinds bels onlara beynslxalq arbitraj
moahkoemealori va yerli mohkomaolar tarafinden miibahisalarin hallindas istinad
edilmisdir.® 1997-ci ilda tesis edilmis ikinci Is¢i Qrupuna da rohberlik Michael
Joachim Bonells havale edilmisdir. Bu qrup ise 6z novbasindea 17 naferden
ibarat idi ve onlardan on naferiilk qrupda da temsil olunmus sexsler idi. 2004-
ci ilin aprelinde UNIDROIT Prinsiplorinin yeni moatni Direktorlar Suras:
torafinden tesdiglenmis ve bir ay sonra rasmi yayimlanmisdir.® 2004-cii il
UNIDROIT Prinsiplori 1994-cii ildeki matnin bazi ifadalorini dayisse do,
mahiyyat etibari ilo mévcud miiddealara kokli dayisikliklor etmamisdir.
2004-cti il matnini tesdiglayen zaman Direktorlar Surasi bu layihenin davam
edan hal almasi ve matnin daha da tekmillasdirilmasi ti¢iin 2005-ci ilde diger
bir Is¢i Qrupunun yaradilmasi, eloce da, miiddati bitmis ve ya shomiyyatsiz
miiqavilerinin naticesinds torflorin kompensasiya hiiququ, hiiquqaziddlik,
borclu vo kreditor torafden soxslor ¢oxlugu kimi masslalorin matna alave
edilmasi baresinde 6z movqeyini bildirmisdir.’® 2010-cu ilde Prinsiplerin
novbati matni darc edilmisdir.!!

UNIDROIT Prinsiplorinin 1994-ctii il matninin hazirlanmasi 14 ilden artiq
davam etmisdir, buna sebab iss prinsiplerin istenilon nov beynslxalq
kommersiya miiqavilalarine tatbiq olunacaq halda tertib edilmasi ve miixtalif
hiiquq sistemlarinde m&vcud olan forgli tenzimlomsalarin nazers alinmasi
olmusdur.'?

Prinsipler beynslxalq miiqavile formasinda tertib edilmemisdir. Buna
sabab ise miigavils hiiququ kimi genis bir sahads dovlastlerin baglayici, yani
icrast1 Ozlori tic¢lin moacburi olacaq bir senadi imzalamaga koniillii
olmayacaglarinin 6n goriilmoesi idi.'® Yeni bu Prinsiplor dovlstlor yaxud
fordler {i¢iin icras1t macburi olmayan bir qaydalar toplusudur. Bu ilk baxisda
bir dezavantaj kimi goriinse ds, prinsiplarin daim tekmillagdirilorak har giin
inkisaf etmokda va genislonmaokdas olan ticarat hayatinin talablarine cavab

8 Bax: Michael Joachim Bonell, The UNIDROIT Principles in Practice — The Experience of The First
Two Years (1999).

® Yeno orada, 7.

10 Michael Joachim Bonell, “An International Restatement of Contract Law, The Unidroit Principles
of International Commercial Contracts”, Transnational Publishers Inc., 362-363 (2005).

11 Stefan Vogenauer, The Unidroit Principles of International commercial contracts at twenty:
experiences to date, the 2020 edition and future prospects, 19 Uniform Law review 483, 483 (2014)
12 M. del Pilar Perales Viscasillas, Unidroit Principles of International Commercial Contracts: Sphere
of Application and General Provisions, 13 Arizona Journal of International and Comparative Law 386,
389 (1996).

13 Ralf Michaels, Unidroit Principles as global background law, 19 Uniform Law review 646, 648
(2014).
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veracok hala gatirilmasine imkan verir. Diger yandan, bu amil Prinsiplarin
totbiginda teroflerin iradesini 6n plana ¢ixarir.'* Yoani, Prinsipleri 6z
miiqavilalerine tatbiq edilocek hiiquq kimi secon miiqavile toraflari
Prinsiplorin biitiin miiddsalarina istinad etmok ovezins onlarin yalnmz
bazilorini 6z miiavilalerine daxil eds bilarler.

Doktrinada Prinsiplerle bagh seslondirilon ¢ox maraql fikir var:
“Beynolxalq miiqavilslorin matni qanunverici iiglin edilon bir qanun taklifi
kimi giymsatlondirilirso (miisllif homin miiqgavilslerin implementasiyasina
isaro edir), UNIDROIT Prinsiplori do miiqavilo teroflorinin ve hakimlar
heyatinin segimine aciq olaraq edilan bir ganun taklifi kimi (macazi anlamda)
diisiiniile biler ve ganunverici orqanlar terafinden de niimune kimi gabul
edils bilar”.15

C. UNIDROIT Prinsiplarinin 6ziinamaxsus xiisusiyyatlari

UNIDROIT Prinsiploerinin asas xtisusiyyotlori bu prinsiplerin a)
miiqavilalar hiiququ sahesinds timumi miiddslar1 6ziinds aks etdirmasi, b)
yalniz beynoalxalq xarakter dasiyan miiqavilalars tatbiq oluna bilmalari va c)
totbiq olunacaqglar1 miiqavilaloerin yalniz kommersiya xarakteri dasimalaridir.
Asagidaki ti¢ basligda bu messlelerin har birine ayriligda aydinlq
gotirilacekdir:

1. Miiqavilalar hiiququna miinasibatda iimumi qaydalar: 6ziinda ehtiva

etmasi

UNIDROIT Prinsiplarinin baslangic miiddealarinin birinci paraqrafinda
bu prinsiplerin beynolxalq ticaret miiqavilsleri {iglin timumi miiddsalar:
oziinds oks etdirdiyi gosterilmisdir. Bu prinsiplarin magsadi istanilan nov
beynalxalq ticarat miigavilasine tatbiq oluna bilacok, movcud milli hiiquq
sistemlori baximindan timumi olan, miiqavils taraflarine barabar vo adalatli
movqe irali siire bilacek ve beynslxalq ticarst hayatmin inkisafina davam
gotira bilacok gaydalar yaratmaqdir.’® Prinsiplor hor hansi bir tebagenin
maraqlar1 nazers alinaraq hazirlanmadigindan miiqavile teraflorinin har
ikisinin hiiquq ve ohdsliklerini terofsiz gokilde miisyyon etmoyo imkan
veracak gokilda tartib edilmisdir.”” Prinsiplar tartib olunarken yalniz ayri-ayr
Olkalorin hiiquq sistemlorinda istifads edilon terminlore yer verilmomis;
biitiin dillarde qarsiligi olan, asan basa diisiilon, konkret ifadslera yer
verilmisdir. Xiisusilo da yalmiz miitexassislorin basa diisdiiyti latin dilli
ifadalorden istifads edilmemisdir. Prinsipleri hazirlayan Is¢i Qrupu har bir

14 Michael Joachim Bonell, The law governing international commercial contracts and the actual role
of the UNIDROIT Principles, 15 Uniform Law Review 39, 39 (2018).
15 Arthur Rosett, The Unidroit Principles of International Commercial Contracts: A New Approach to
International Commercial Contracts, 46 The American Journal of Comparative Law 348, 349 (1998).
16 Michael Joachim Bonell, Do We Need a Global Commercial Code?, 106 Dickinson Law Review 98,
98 (2001-2002).

17 Hans Van Houtte, The Unidroit Principles of International Commercial Contracts, 2 International
Trade and Business Law 1, 2 (1996).
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masalonin tenziminds yalmz “daha c¢ox o6lke tarsfinden tetbiq olunan
tonzimlomadan” (common core approach) istifade etmoamis, eyni zamanda bazi
masalalar tiglin beynaslxalq ticarat hiiququ {iiciin an uygun hesab edilen hall
yollar1 da (better rule approach) qebul edilmisdir.!®

Bu timumi miiddealarin totbiqi miiqavile teraflorinin iradasinden asili
oldugu ficiin onlar heg¢ de imperativ deyildirler. Yoni, torsflor prinsiplerdsn
yalniz bazilarini 6z miigavilslarine daxil eds bildiklari kimi, daxil etmadiklari
miiddsalarin da aksins olan tonzimlomeni 6z miiqavilslerinds nazardas tuta
bilarlor. Bunun oksi olaraq iss, teraflor vicdanliliq ve hiiquglardan sui-
istifadays yol verilmazliyi (good faith and fair dealing), hamcinin hiiquqlardan
haddinden artiq faydalanma (gross disparity) kimi miiddealarin oksini
nazarda tuta bilmazlar.”

2. Yalmz “beynalxalq” miiqavilalara tatbiq oluna bilmasi

UNIDROIT Pirnsiplarinin matninds hansi1 miiqavilslerin beynolxalq
xarakter dasidig1r sualina cavab verilmomisdir. “Beynslxalq miiqavila”
anlayisina forqli 6lkalerin hiiquq sisteminde olduqca miixtalif anlayislarin
verildiyinden, vahid definisiyaya cohdin Prinsiplerin hazirliq miiddatini
uzadacagr diistintilmiisdiir.*® Hansi miiqavilalerin beynoslxalq miiqavila
olmas ilo bagli doktrinada iki esas kriteriya vardir.?! ilk kriteriya hiiqugqi
kriteriyadir. Bu kriteriyaya gors, bir miiqavilo onun toraflerinin gexsi va
cografi elementlari etibarile (miiqavils teraflerin vetendasliglar: ve ya daimi
olduglar yer; miiqavilenin icra yeri va s.) ikidon ¢ox 6lkenin hiiquq sistemi
ilo olaglidirsa, demsali, o beynalxalq xarakter dasiyir. Ikinci kriteriya ise
iqtisadi kriteriyadir. Bu kriteriyanin asas talabi ise miiqavilenin beynalxalq
ticaratin maraq dairasine aid olmasi ve an azi iki 6lke arasinda deyarlar
(maddi, manoavi va s.) aximina sabab olmasidir.

3. Tatbiq olunacagr miiqavilalarin kommersiya miiqavilalari olmasi

UNIDROIT prinsiplori baximmdan “kommersiya” miiqavilalari anlayisina
toroflorin statusu ve ya miiqavilonin mahiyyetindan irsli galon kommersiya
miiqavilelori daxil edilmir. Kommersiya miiqavilesi termini ilo bu
Prinsiplarin istehlak¢ miiqavilalarine tatbiq olunmayacagi bayan edilir.?

Kommersiya miiqavileleri dedikds ancaq sarhadi kecon mal vo amtosnin
tomin edilmasi ve ya doayisdirilmasine istiqamatlonen miiqavilsler deyil,

18 Michael Joachim Bonell, “The Unidroit Principles of International Commercial Contracts and the
Harmonisation of International Sales Law”, 36 R.J.T. 335, 341 (2002).

19 Michael Joachim Bonell, Policing the International Commercial Contract against Unfairness under
the Unidroit Principles, 3 Tulane Journal of International and Comparative Law 90, 91 (1994).

20 Klaus Peter Berger, The Creeping Codification of the Lex Mercatoria, Kluwer Law International, 156
(1999).

2L Horatia Muir Watt, Party Autonomy” in international contracts: from the makings of a myth to the
requirements of global governance, 6 European Review of Contract Law 1, 4 (2010).

22 Viscasillas, yuxarida istinad 12, 394.
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sormays, imtiyaz ve xidmat miiqavilslarini ds ehtiva edan genis saha nazards
tutulmusdur.”

II. UNIDROIT Prinsiplarinin tacriibada beynalxalq kommersiya

miiqavilalarina tatbiqi imkanlar1

UNIDROIT Prinsiplerinin preambulasinda prinsiplerin hansi hallarda
totbiq oluna bilacayi gostorilib. Bu basliqda ise preambulada gosterilmis
hallarda prinsiplarin necs totbiq edilacayi baradeki doktrinada moévcud olan
forqli baxiglar miiqayise olunaraq ortaq maxracs galmeye calisilacaqdir. Eyni
zamanda ise bu sahade movcud olan problemlar miibahisays ham dovlat
moahkemealeri qarsisinda, ham de beynslxalq arbitrajda baxilmas1 hali tigtin
ayriliqda arasdirilacaqdir.

A. Miiqavila toraflorinin ddévlatdaxili hiiququ tatbiq edilacok
hiiquq kimi sec¢diklari halda UNIDROIT Prinisplarinin
dovlatdaxili  hiiquq normalarinin  tofsir edilmasi va
tamamlanmasindaki rolu

UNIDROIT Prinsiplarinin preambulasimin 6-c1 bandinds prinsiplerin

dovlatdaxili hiiququn tafsiri ve tamamlanmasi tigiin istifads edils bilinacayi
gostarilmigdir.

1. Prinsiplarin dévlatdaxili mahkamoalar qarsisindaki miibahisalara tatbiqi

Tacriibade miiqavile teroflori aralarindaki miiqavilaye totbiq olunmasi
tigtin daha ¢ox oOzlerinden birinin ve ya ticlincti bir dovlstin hiiququnu
secirlar. Lakin miibahise yarandig1 halda dovlstdaxili hiiququn masalays hall
yolu gatire bilmayaceyi teqdirde UNIDROIT Prinsiplarinin tetbiqi
aktuallasacaqdir.

Belo ki, milli hiiququn tetbiqi zaman itkisine ve boyiik xarclera sebab
olacagsa, UNIDROIT Prinsiplarindan irali galon hall yolu daha magbul sayila
bilar.2* Lakin dovlatdaxili mehkemsalar 6z milli hiiquglarinin (lex fori) tatbigina
daha ¢ox onam verirlar. Xiisusen do, “hakim hiiququ bilir” (iura novit curia)
prinsipinin beynslxalq aktlara tetbiq olunmadig sistemlsrds hakimlar
beynoalxalq aktlarin miibahiseys tatbiqi iiglin onlara istinad eden tarafin
asaslandirmasini rehbar tuturlar ve ogor bu osaslandirma edilmazss,
hakimlor 6z milli hiiquqglarina gore gorar vermokdadirler.”> Eyni praktika
Isvegra hiiquq sisteminde mévcuddur.? Almaniya hiiquq sisteminds isa
geyri-miiayyonlik halinda miiayyenlasdirilo bilinmayan hiiquga an yaxin

23 Vogenauer, yuxarida istinad 11, 485.
24 Michael Joachim Bonell, The Unidroit Principles and Transnational Law, 2 Uniform Law Review
210, 212 (2000).
%5 Michael Joachim Bonell, Unification of Law by Non-Legislative Means: The UNIDROIT Draft
Principles for International Commercial Contracts, 40 American Journal of Comparative Law 633,
633 (1992).
% Isvegra Beynolxalq Xiisusi Hiiqug ganunu, mad. 16.2 (1987).
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hiiquq normasi tatbiq edilmekdadir.” Ogar Isvegra hiiququndaki qeyd edilon
miiddaa lex fori-nin tetbigi imkanlarini artirirsa, Almaniya hiiququndaki geyd
edilon miiddea UNIDROIT Prinsiplarinin tetbiqi imkanini artirir. Belo ki,
Prinsiplor geyri-miiayyanlik halinda miiayyanlasdirila bilinmayan hiiquga an yaxin
hiigug kimi tatbiq edils bilar, ¢iinki onlar beynalxalq standartlara uygundur
va dovlstdaxili hiiquq sistemlarinde movcud olan bir cox konsepsiyani
oztinds oks etdirir.?

De Ly UNIDROIT Prinsiplorinin milli hiiququn serhi ve tamamlanmasi
halinda tetbigini geyri-miiayyanlik va hiiqugda bosluq hallar ticiin forqli
dayerlendirir. Ona gore, geyri-miisyyenlik halinda Prinsiplerden istifads
edilmamalidir. Masalon, Fransa hiiquq sisteminds bu movgeys uygun
konkret bir norma olmasa da, Fransa Ali Mahkemasi malin giymatinin askar
sokilds miisyyenlagdirile bilinmadiyi alg1-satq1 miiqavilalarini etibarsiz hesab
etmisdir vo Fransa hiiququnda bu maosslo ilo bagh geyri-miioyyanlik
movcuddur. Amma bu maqgsadle UNIDROIT Prinsiplarinin 5.1.7-ci maddasi
Fransa hiiququ ils birlikds tetbiq oluna bilmaz. Sksine olaraq iss, Fransiz
hiiququ ils tenzimlanmaysn masalalarle bagli (masalan, Prinsiplerin 2.1.17-ci
maddaosi (merger clasuses)) bu miimkiindiir.’ Praktikada bels forqlondirma
onam kasb etmir.

Doktrinadaki basqa bir fikre gors, totbiq olunacaq milli hiiquq
normalarinin konkret miibahisenin hallini tomin eda bilmamasi ¢ox genis
sorh edilmamolidir.* Lakin Bonells gors, sadace milli hiiququnun masalays
hall yolu getirs bilmadiyi hallarda deyil, homginin milli hiiquq normalarimin
aydin olmadigi ve ya beynslxaq konvensiyalara uygun olmayan hall
yollarinin irali stiriildiiyti hallarda da UNIDROIT Prinsiplerinden
faydalanilaraq hall yolu tapilmalidir.3® Berger de dovlstdaxili hiiquq
normalarinin beynslxalq ticarst miinasibatlarins tatbiqinin sadslsgdirilmasi
ticin vahid bir metodun yaradilmasim1i ve bu magsadls UNIDROIT
Prinsiplarinden faydalana bilinaceayini qeyd etmisdir.3

Baptistaya gora, Prinsiplorin milli hiiququn serhi ve tamamlanmasi
moaqsadi ils istifads olunmasi kifayast deyil, ¢linki mehkema miibahisalerinin
predmeti olmayan mosalalorde Prinsiplerin miiddealarmin tetbigine ¢ox
nadiran rast gelinacokdir. Hatta qabaqcadan goriine bilinmayacek hal kimi
yeni anlayislarla bagh messlslerds qanunda bir bosluq ola bilar.** Haqigaten
ds, milli hiiquq normalarmin konkret miibahisenin hallini temin eds

2" Bonell, yuxarida istinad 10, 634.

28 Berger, yuxarida istinad 20, 180.

29 Filip De Ly, A New Approach to International Commercial Contracts The Unidroit Principles of
International Commercial Contracts, XVth International Congress of Comparative Law, 123 (1999).
% Alejandro M. Garro, The Contribution of the Unidroit Principles to the Advancement of International
Commercial Arbitration, 3 Tulane Journal of International and Comparative Law 110, 114 (1995).

31 Bonell, yuxarida istinad 24, 213.

32 Berger, yuxarida istinad 20, 184.

3 |uiz Olavo Baptista, “The Unidroit Principles for International Commercial Law Project: Aspects
of International Private Law”, 69 Tulane Law Review 1215, 1220 (1994-1995).
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bilmamasi dar sorh olunarsa, bu daha ¢ox problema sebab olacaqdir vo
Prinsiplorin tatbigine moehdudiyyast yaranacaqdir. Amma milli hiiquq
normalarinin aydin olmadigi ve ya beynalxaq konvensiyalara uygun olmayan
hall yollarinn irali stirtildiiyti hallarda da yaranmis bosluglarin UNIDROIT
Prinsiplari vasitasi ilo doldurulmas: daha effektiv olacaqdir. Tebii ki, lex fori-
ni totbiq eden hakimlar 6z milli hiiquqglarimi Prinsiplerden irali gelarak farqli
sokilds totbiq etmakda havassiz olacaqlar, amma tatbiq olunacaq hiiquq xarici
bir 6lkenin hiiququ olduqda bazan dil ve informasiya azlig1 kimi problemlars
goro xarici hiiquq natamam va yanlis tatbiq oluna bilar, har¢and daha daqiq
va adalatli qerar tictin hakimlarin UNIDROIT Prinsiplerine miiraciat etmasi
bu kimi hallarin qarsisinu ala bilor.34

Indi iss miixtalif xarici 6lkalerin yerli mehkemsalsrin presedentlarine
miiracist edarak Prinsiplearin haqigaten de milli hiiququn tafisiri ve dlkadaxili
hiiququn tafsiri magsadi ilo istifade edilmasini ayani sakilds tosvir edak:

o Niderland Ali Mahkomasi 22 avqust 1995-ci tarixli gerarinda,
Niderland Miilki Macellesinin miiqavilonin Isgvine dair miiddsasimni
UNIDROIT Prinsiplerinin 7.4.1-ci maddasinds yer alan “borclunun geri
0domanin barpa edilmoesini tslob etdiyi teqdirde kreditorun miiqaviloys
xitam vera bilmayacoayi” qaydasina uygun olaraq totbiq etmisdir.®

< Grenoble Apellyasiya Moahkomasi (Fransa) 21 yanvar 1996-a1 il
tarixli qerarinda Fransiz hiiququnda bu masalo ils bagh heg bir tenzimlama
olmamasina baxmayaraq, UNIDROIT Prinsiplorinde yer alan standart
olmayan miiqavilo sortlarinin tetbiq olunma 6ncaliyini (maddes 2.1.21) ve
miiqavilo miiddealarinin bu miiddean1 miiqaviloaye daxil etmayi toklif edon
torofin aleyhine tafsir edilmasini (contra proferentem — maddas 4.6) nazards
tutan qaydalar: totbiq etmisdir.3

< Birlosmis Kralliq Apellyasiya Mahkemasi 17 fevral 2006-c1 tarixli
Proforce Recruit Limited v. The Rugby Group Limited gerarinda Ingilters
hiiququna zidd olaraq miiqavilo miiddealarinin tofsiri zamani toraflor
arasinda miiqavileden avvealki miizakirslarin de nazars alinacag: (madde 4.3)
qaydasin tatbiq etmisdir.®”

o New South Wales Ali Mahkemasi 16 iyul 1998-ci il tarixli Alcatel
Australia Ltd. v. Scarcella & Ors gararinda kirayeginin yangin tehliikasizliyini
yoxlamaq magqsadi ile baladiyys selahiyyatlilorini ¢agirmasini miiqavilenin
icrasinda vicdanliligin taleb etdiyi terzde herekst etmok oOhdsliyine zidd
olmadigina qorar verarken Avstraliya hiiququ ile yanasi, UNIDROIT
Prinsiplorinin 1.7-ci maddasine do istinad etmisdir.®® New South Wales Ali
Mshkemasi 1 oktyabr 1999-cu il tarixli Aiton v. Transfield gerarinda da

34 Ralf Michaels, yuxarida istinad 13, 654-656.

% Niderland Ali Mohkomoasi, 22.09.1995, No. 15754, Nederlandse Jurisprudentie 706/1996, 4078-
4092.

36 Grenoble Apellyasiya Mohkomosi, Revue de 1’ Arbitrage 1997, 87 (24.01.1996).

37 Birlogmis Kralliq Apellyasiya Mahkomasi, No. 2006 EWCA Civ 69 (17.02.2006).

38 New South Wales Ali Mohkamosi, No. NSWSC 483 (16.07.1998).
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Avstraliya hiiququ il yanasi, UNIDROIT Prinsiplarinin 1.7-ci maddasina da
istinad etmisdir.®

2. Prinsiplarin beynalxalq arbitraj mahkomaloari qarisisindak:

miibahisalara tatbiqi

Beynolxalq arbitraj mahkemaoleri tarsfinden da tereflerin dovlstdaxili
hiiququ se¢diklari halda UNIDROIT Prinsiplari homin milli hiiququn tofsiri
va tamamlanmasi maqgsadi ils istifads olunur. Milli hiiquq sistemleri va yerli
mohkemalerin onlara verdikleri garhler beynslxalq ticaratin telebatini
o0demayo kifayet etmadiyinden UNIDROIT Prinsiplarines ehtiyac zoruridir.*
Xiisuson da sigorta ve aqli miilkiyyst hiiququ sahasinde arbitrlar heyati
torofindon Prinsiplorden ¢ox genis istifads edilir.#! Doktrinada Bonell,
arbitrlar heyati torafindon yalniz milli hiiququn serhi ve tamamlanmas {igtin
yox, birbasa olaraq UNIDROIT Prinsiplarinin tatbiq olunmasi fikrini irsli
sirmiisdiir. Xiisusilo ds, hemin milli hiiququn taraflorin se¢diyi yox,
qanunlar ziddiyyeti qaydalarma (dovlstin kolliziya normalar1) uygun olaraq
miioyyonlogdirilmoesi  halinda teraflorin iradesi oleyhine gedildiyi
sOylonilmayacak ve birbasa olaraq Prinsiplars istinad etmak an uygun hall
yolu olacaqdir. Arbitrlar heystinin bagh oldugu bir lex fori olmadigindan
Prinsiplere istinad edilarak hall yolunun tapilmasi hem zaman, hem da
xarclar baximindan effektiv olacaqdir.*?

Beloaliklo, toraflarin tatbiq olunacaq hiiquq kimi har hansi bir milli hiiququ
secdiklari halda beynalxalq arbitraj mehkemealari tarafinden Prinsiplarin milli
hiiququn tafsiri vo tamamlanmasi maqsadi ilo istifade olunmasina heg bir
manes yaranmir, bu miiddeani beynalxalq arbitraj mehkamslarinin asagidak:
gerarlarina miiracist edikde ayani sekilde gors bilarik:

% 1995-ci il 8240 nomrsli ICC Beynoalxalq Arbitraj Mahkeomosi
gorarinda isvecrali ve sinqapurlu iddiagilar ilo belgikali cavabdehlar
arasindaki Isvegra hiiququ ila tenzimlanan ticarat agentliyi miiqavilasinden
irali golon xarici valyuta tzrs pul Ohdsliyinin valyuta mezennasinin
miioyyenlasdirilmasi tigtin UNIDROIT Prinsiplarine istinad edilmisdir.*

% 1995-ci il 8240 nomrali ICC Beynolxalq Arbitraj Moahkeomasi
gorarmin predmetiMoarakesin dovlet miiessisalorinden biri ilo Amerikan
tikinti sirkoti arasindaki miibahisa olmusdur. Belo ki, miiassise tikinti
sirkatinden miiayyan avadanliglar almis vo onlar ii¢lin miiayyen bir mablag
O0demayi oOhdesine gotiirmiisdiir. Daha sonra miiassisonin moablagi
0demamasi ve tikinti sirkstinin avadanliglarla bagli sistem yenilomalarini

39 New South Wales Ali Mohkomasi, No. 996 (01.10.1999).

40 Giuditta Cordero-Moss and Daniel Behny, “The relevance of the UNIDROIT Principles in
investment arbitration”, 19 Unifrom Law rewiev, 575, 578 (2014).

41 Klaus Peter Berger, International Arbitral Practice and the Unidroit Principles of International
Commercial Contracts, 46 American Journal of Comparative Law 130, 139 (1998).

42 Bonell, yuxarida istinad 24, 259.

4 1CC Beynolxalq Arbitraj Mohkomosi, Brissel, 1995, No. 8240, ICC International Court of
Avrbitration Bulletin, V. 10, No. 2, 60-62 (1999).
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etmamoasi iddialari il bagli miibahise arbitrlar heyatinin qarsisina gelmisdir.
Arbitrlar heyati tatbiq olunacaq hiiququn Morakes hiiquq sistemi oldugunu
bayan etsalar do, UNIDROIT Prinsiplarine istinad edarak, tikinti sirketinin
imid etmayo haqqumin c¢atdiglarin da kompensasiya edilmasinin
zoruriliyini geyd etmiglor.

% Eyni gakilde 1996-a1 il 5835 nomrali ICC Beynslxalq Arbitraj
Mohkamasi gararinda hakimlar heyati totbiq olunacaq hiiquq kimi beynalxalq
hiiququn timumi prinsiplari ilo tamamlanaraq Kiiveyt hiiququ olduguna
gorar versalor do, Kiiveyt hiiququnun totbiqi ilo alde etdiklori naticonin
UNIDROIT Prinsiplarins tam uygun oldugunu da geyd etmiglar. Bu gerarda
hakimlor Kiiveyt hiiququndaki tezminatin mohkemsalor tarafinden
hesablanacagina dair miiddean1 UNIDROIT Prinsipleri ilo tamamlamisdirlar.
Hakimlar zararin hesablanmasi zamani miisyyan edile bilmayan is¢i qlivvasi
itkilorini  6zleri qiymotlandirerak, UNIDROIT Prinsiplarinin 7.4.3-cii
maddasine uygun olaraq "tam miayyen edilo bilmayan zerorin moablagi
mohkemanin gorar: ilo giymetlondirilir" miiddeasindan istifade etmislor.
Hakimlar Kiiveyt qanunvericiliyins uygun olaraq borclunun tizerins diigen
ohdaliklori  yerine  yetirmomasi  noticesinde  zararin  mablagini
miioyyonlosdirdikdon sonra 6deme miiddeati orzinds  faizlerin
hesablanmayacagim1 bayan etmis ve bu istiqgametdo UNIDROIT
Prinsiplerinin 7.4.9-cu maddasi ila de 6z movqelarini ssaslandirmiglar.*

Boazon hakimlor gorarlarinda dovlstdaxili hiiquq normalarinin UNIDROIT
Prinsiplorindaki tenzimloms ilo eyni oldugunu geyd edersk milli hiiquq
normalarinin beynslxalq ticaret sahasinde gobul edils bilon oldugunu ve
toroflorin gozlontilorinin de qarsilana bilinacayini geyd edirlar.* Belsliklo,
hakimlar hem de milli hiiququnun tsbiqina qars1 ¢ixan terafs bununla cavab
vermis olurlar:

% 4 sentyabr 1996-c il tarixli 8540 nomrali ICC Beynolxalq Arbitraj
Mahkomasi gerarinda hakimlar heyati 6z movqgeyini osaslandirmaq {tigiin
New York hiiququ ile yanasi, UNIDROIT Prinsiplarine ds istinad etmiglor.?

% 1996-a il 8486 nomrali ICC gararinda hakimler giymsatlerdaki ciizi
artimin qabaqcadan goriilmesi miimkiin olmayan hal (hardship) kimi
sayillmayacagini Niderland hiiququ ve UNIDROIT Prinsiplorine istinadan
asaslandirmiglar.

4 |CC Beynolxalq Arbitraj Mohkomosi, Paris, 1997, No. 8264, ICC International Court of Arbitration
Bulletin, V. 10, No. 2, 62-65 (1999).

4 |CC Beynolxalq Arbitraj Mohkomasi, Roma, 1996, No. 5835, ICC International Court of Arbitration
Bulletin, V. 10, No. 2, 34-39 (1999).

4 Berger, yuxarida istinad 41, 141.

47 ICC Beynolxalgq Arbitraj Mohkomasi, Paris, 04.09.1996, No. 8540, White&Case International
Dispute Resolution, V. 10, 3 (1997).

48 |CC Beynalxalq Arbitraj Mahkomoasi, Stirix, 1996, No. 8486, ICC International Court of Arbitration
Bulletin, V. 10, No. 2, 69-71 (1999).
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% 1998-ci il 8223 nomrali ICC gararinda hakimlar heyati miiqavilada
yer alan tohvil verms qadagasinin tersflorin dinmez raziligi osasinda
dayisdirils bilinacayini Fransa hiiququ ile yanasi, UNIDROIT Prinsiplarina
istinadon asaslandirmisglar.*

B. Miiqavilas taraflarinin tatbiq olunacaq hiiquq kimi UNIDROIT
Prinsiplorini se¢masi hali vo prinsiplorin miiqavilanin bir
hissasina ¢evrilmasinin miimkiinliiyii

UNIDROIT Prinsiplarinin preambulasinin 2-ci bandina gors, miiqavils
toroflori aralarindaki  miiqaviloys UNIDROIT Prinsiplorinin tatbiq
olunacagini gebul eds bilerler ve bu hal Prinsiplarin tatbiqi esaslarmndan
biridir.

1. Dévlatdaxili mahkamalar qarsisinda miibahisaya baxilmast hal

Tacriibade UNIDROIT Prinsiplarinin miiqavilaya tatbiq olunacaq hiiquq
kimi secilmosi ti¢lin bir ¢ox manealar ortaya ¢ixsa da, taraflorin har ikisinin
eyni veziyyatdes oldugu (meselen, maddi baximdan eyni giicde olmalar1) va
onlarin ne 0z Olkalarinin, na da {igiincli bir 6lkenin hiiququnun tatbiq
olunmasi barade raziliga golo bildiklori kimi hallarda Prinsiplarin tetbiqi
imkani daha c¢ox olur. Amma bu halda bels, dovlatdaxili mahkamalar
torafindan Prinsiplarin miiqavilays tetbiq olunacaq hiiquq kimi gabul edilib-
edilmemasi ilo bagli miibahiselor yaranir.®® Onenavi tocriiboys gors,
dovlatdaxili mahkemalar kolliziya normalarina uygun 6z milli hiiquqlarini
totbiq etmakdadirlar. Bels qaydalara gors, tarafler aralarindaki miiqavilaye
tatbiq olunacaq hiiquq kimi ancaq dovlstdaxili hiiquq sistemlarindan birini
se¢cmalidirlar, ¢iinki UNIDROIT Prinsiplari 6hdalik ve miigavils hiiququnun
ancaq Umumi hissasini tenzimladiyi tic¢lin 6zliyiinds bir hiiquq (sistem
monasinda) hesab oluna bilmaz.5! Hamginin kolliziya normalarimin tatbiqi
zamani1 imperativ normalarin totbiqinin ilkinliyi (Prinsiplerin 1.4-cii maddasi)
do bu movgeni tosdiglomaye kifayst edir. On vacib magqam iso odur ki,
UNIDROIT Prinsiplerinin arxasinda ona ananavi manada “hiiquq” ad1 vers
bilacek bir suveren giic yoxdur.

Praktikada formalasmis movqeya gora, toraflor UNIDROIT Prinsiplarini
miiqavilonin mezmununa daxil etdikleri halda (incorparation) onlar
Prinsipleri miiqavilenin bir hissssina ¢evirmis olurlar, amma bu halda bela
yerli mahkemalar tatbiq olunacaq hiiquq kimi kolliziya qaydalarma uygun
olaraq dovlatdaxili hiilququ gabul eds bilir.?? Prinsiplor ise yalmz hamin

49 |CC Beynolxalq Arbitraj Mohkemasi, Paris, 1998, No. 8223, ICC International Court of Arbitration
Bulletin, V. 10, No. 2, 58-60 (1999).

%0 Johanna Hoekstra, The Normative Influence of the UNIDROIT Principles of International
Commercial Contracts on Courts, Vindobona Journal of International Commercial Law and
Avrbitration, 9-12 (2019).

51 Bonell, yuxarida istinad 25, 630.

52 Hoekstra, yuxarida istinad 50, 12-13.
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dovlatdaxili hiiququn imperativ normalarina zidd olmadiqlar1 haddas tatbiq
oluna bilarlar.®® Oks movqedaki miialliflorin do fikrini nazeares aldigdan sonra
hesab edirik ki, Prinsiplarin bu ciir tetbiqi ile razilasmaq miimkiindiir.

Doktrinada ¢ox az da olsa, bazi miiallifler UNIDROIT Prinsiplarinin totbiq
olunacaq hiiquq kimi secildiyi halda yerli mahkemalar tarsfinden birbasa
totbiq edilmsali olmasini hesab edirler. Vischera gore, beynalxalq xarakterli
miiqavilo miinasibatlorinde teraflorin irade azadligi hiiquq se¢imi
baximindan da kegarlidir va toraflore bu masalades heg bir mahdudiyyet tatbiq
edilmir.>* Digar bir movqgeys gors, toraflor hatta daha da irali gederak
ozlarinin milli hiiquqlarina zidd ola bilacek miiddsalar1 bels miiqavilalarinda
nazarda tuta biler, onlar miiqavilalerine tatbiq olunacaq hiiququ se¢gmakda
tam serbastdirler ve bu istigamatds hansisa milli hiiququn tetbiqinds israr
edilmasi tutarli deyil.®

Tacriibada ise UNIDROIT Prinsiplarinin miiqavilays tatbiq olunacaq
hiiquq kimi segildiyi va yerli mahkamalarin buna etibar etdiyi gorarlara ¢ox
nadiran rast galinir, moasalen:

<> St. Gallen Ticarat Mohkemasi (Isvecra) 12 noyabr 2004-cii il tarixli
gorarinda UNIDROIT Prinsiplorinin “beynalxalq xarakterli tam adekvat
qaydalar biitévii” oldugunu qeyd edarsk Prinsipleri Isve¢ra hiiququndan
{istlin tutaraq totbiq etmis®, amma Isvecro Apellyasiya Moahkomosi
(Bundesgericht) 20 dekabr 2005-ci il tarixli garar1 ile Ticarat Mahkamasinin bu
gorarini logv etmisdir.>”

o Niderland Ali Mahkemasinin 24 noyabr 1995-ci il tarixli gerarina
predmet olmus miibahisads iddia¢1 investorlar UNIDROIT Prinsiplerinin
7.3.1-ci maddasins istinad edarak Niderland hiiququnun aksina miiqavilenin
lagv edilmasinin yalmiz son halda - agor diger torafin zarerin avazini basqa
ciir 6dayoe bilmadiyi halda miimkiin olacagini irsli siirselar do, mahkemsa bu
arqumenti gobul etmamisdir.® Onu da qeyd edek ki, Niderland Ali
Mahkamasinin bu qgoarar1 doktrinada bir ¢cox tangidlars mearuz qalmisdir, buna
sobab ise hakimlarin nainki UNIDROIT Prinsiplarinin miiddaalarini, elaca da
diger Olkalards bu istiqamatds formalasmis tacriibeni nezers almamalar
olmusdur.”

53 Bonell, yuxarida istinad 25, 630.

5 Frank Vischer, The Relevance of the Unidroit Principles for Judges and Arbitrators in Disputes
Arising out of International Contracts, 1 European Journal of Law Reform 210, 212 (1999).

5 Russell J. Weintraub, Lex Mercatoria and the Unidroit Principles of International Commercial
Contracts, Transnational Publishers Inc., 153, (2001).

%6 Michael Joachim Bonell, The Unidroit Principles in Practice, 1084 (2006).

" Yeno orada, 1126.

%8 Niderland Ali Mahkamasi, No. 15754 (22.11.1995), Nederlandse Jurisprudentie 1996, No. 706,
4078-4092.

% De Ly, yuxarida istinad 29, 215.
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2. Beynolxalq arbitraj mahkamalari qarsisindak: miibahisslars totbiq

Torof iradasine asaslanan arbitraj mithakimasinde teraflorin aralarindak:
miibahisslars tetbiq olunacaq hiiququ se¢gms azadliinin oldugu askardir. Bu
moaqsadls arbitrajla bagli milli ganunlarin va beynalxalq arbitraj qaydalarinin
hamisinda taraflarin hiiquq secimi etdiyi halda hakimlarin torsflorin se¢diyi
hamin hiiququ tetbiq edacayi nezerds tutulmusdur.®® Belalikls, arbitraj
moahkamaloari tarafinden miibahisays baxilarken asas olan masals, beynalxalqg
hiiquqi aktlarin tetbiq olunacaq hiiquq kimi segildiyi halda onlarin
dovlatdaxili hiiqugdan avtonom olaraq tatbiq edilib-edilmamasi ilo baghdir.

Arbitrlar heyati miioyyan bir milli hiiquq sistemi ilo bagl deyildirlar vo
onlarin gerarlarinin dévlst mehkemalarinin gararlarindan farqli prinsip ve
qaydalarla asaslandirila bilinacayi tendensiyasi olduqca aktuallasmaqdadir.®!
Arbitrlar heyatinin selahiyyet yurisdiksiyasi teref iradesine ve bu teref
iradesine dayar veran hiiquq normalarina esaslanir. Dovletdaxili
moahkoemaolarda isa bu masals bir gadar forqlidir, bels ki mahkema hakimiyyati
dovlat hakimiyyaetinin bir qolu olmaqla onun suverenliyinin ayrilmaz bir
parcasidir. Arbitrlar heysti hansisa bir dovletin adindan miibahiseya
baxmadigqlar {igiin hansisa bir dévlstin hiiququ ils da (lex fori) bagh deyillar.
Yoni onlarin tetbigine macbur olduglari hansisa lex fori vo ya kolliziya
normalar1 yoxdur.

UNCITRAL Arbitraj Qaydalarmin 28.1-ci maddasins asasen, arbitrlar heyati
taraflar arasindak: miibahisanin hallina toraflorin se¢diklori hiiquq qaydalarin tatbig
edacaklar (...). Isvecra Beynalxalq Xiisusi Hiiquq Qanununun 187-ci maddasine
goro, arbitrlar heyati taraflorin secdiyi hiiquq qaydalarim tatbiq edacakdir. 1996-cu il
tarixli Ingiltars Arbitraj Qanununun 46-c1 maddesine gore, arbitrlar heyati
miibahisani taraflarin miibahisalarin halli ticiin se¢diyi hiiquq qaydalarina uygun hall
edacoklor. London Beynslxalq Arbitraj Moahkemesi Qaydalarmin 22/3
maddasine osasen, arbitrlar heyati toraflarin miibahisaya tatbiq iiciin segdiklari
hiiququ  yaxud hiiquq qaydalarini  tatbiq edacoklor. Amerika Arbitraj
Assosiyasiyasinin Arbitraj Qaydalarinin 28-ci maddasine gors, arbitrlar heyati
taraflarin se¢diyi maddi hiiququ va ya hiiquq qaydalarini tatbiq edir.

Biitiin bunlara gore de miiqavils taraflarinin tatbiq olunacaq hiiquq kimi
UNIDROIT Prinsiplorini sec¢diklari halda arbitraj mahkemsaleri torafinden
miibahisalarin halline ilk olaraq Prinsiplarin tatbiq edilmasi {iglin heg bir
manes qalmir va bir ¢ox gerarlarda da arbitrlar heysti terafinden Prinsiplar
bu ciir tetbiq edilmisdir. Ona gors deo daha aglabatan olar ki, miiqavile
toroflori totbiq olunacaq hiiquq kimi UNIDROIT Prinsiplarini se¢dikda 6z
miiqavilelerinds yaranacaq miibahiselorin halli tiglin arbitraja miiracist
edilmasini qerarlasdirsinlar.

8 Nigel Partasides, Martin Blackaby and Alan Hunter, “Law and Practice of International Commercial
Arbitration”, Sweet & Maxwell, 95 (2004).

81 Friedrich K. Juenger, The Need for a Comparative Approach to Choice-of-Law Problems, 73 Tulane
Law Review 1320, 1329 (1999).
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C. Hiiququn iimumi prinsiplarinin va “lex mercatoria”’nin tatbiq
olunacaq hiiquq kimi secildiyi halda UNIDROIT Prinsiplarinin
totbiqi imkanlar1

UNIDROIT Prinsiplarinin preambulasinin 3-cii bandine gors, torafler
miiqavilalorine tatbiq olunacaq hiiquq kimi hiiququn timumi prinsiplerini ve
ya lex mercatorian1 yaxud benzer hiiquq qaydalarimi secdiklori halda da
UNIDROIT Prinsiplari tatbiq oluna bilar.

UNIDROIT Prinsiplarinin bu halda nece tetbiq olunacagini basa diismak
tiglin ilk olaraq lex mercatoria-nin na oldugu ve onun miiasir hiiquqda hansi
rolu oynadigini izah etmok lazimdr.

1. “Lex mercatoria” nadir va miiasir hiiquqdak yeri

Lex mercatoria (an qisa sakildo izah etsak, beynalxalq ticarat hiiququ sahasinda
movcud olan isgiizar adatlarin toplusu) konsepti XX asrda Eduard Lambert, Clive
Schmitthoff, Berthold Goldman ve Philippe Kahn torsfindon
formalasdirilmigdir. 1920-ci illerin sonunda Eduard Lambert beynalxalq
ticaratin sadace dovletdaxili hiiquq ve yerli mahkamsaler terafinden idare
edils bilinmayacayini vo arbitraj yurisdiksiyalarinin artiq 6ziineamaxsus bir
hiiqugq sistemini (droit corporatif international) yaratdigini ifads etmisdir. 1954-
ci  ilden sonra  Clive  Schmitthoff  beynslxalq  miiqavilsler,
harmonizasiyalasdirilmis prinsipler ve qaydalarin vacibliyine (new law
merchant) ve bunlarin ICC kimi beynoalxalq qurumlar tarafinden
formalasdirilaraq inkisaf etdirilmesins diqqsti calb etmisdir. Bu qaydalarin
toraflar {igiin baglayiciligi els onlarin 6zlerinin iradssinden asilidir. Eyni
dovrda Berthold Goldman lex mercatorianin manbalari kimi beynalxalq maddi
hiiquq normalarini, ticarst adatlorini, miiqavilaleri, hiiququn tmumi
prinsiplerini gostermis va beynoslxalq arbitrajin tacriibesine istinad edarak lex
mercatorianin ananavi manada bir hiiquq oldugunu iddia etmisdir. Philippe
Kahn sosial aspektden ¢ixis edarak treyderlarin 6zlorinin artiq formalagmig
bir comiyyst oldugunu va har bir comiyyst kimi treyderlarin ds 6zlari tigiin
hiiquq qaydalar1 yarada bilacaklarini, hemginin isgtizar ticarst adatlsrinin,
miiqavilalorin imumi sartlerinin vo hiiququn imumi prinsiplarinin onlar
torofindon lex mercatoria ad1 altinda formalasdirilmis hiiquq oldugunu geyd
etmisdir.®

Lex mercatoria konsepti universal xarakters malikdir. Lex mercatorianin
universal xarakteri 6ziinii onda gostorir ki, bu konsept hom diinyanin
miixtalif hiiquq sistemlarinds, hem ds beynslxalq tranzit ticarstinde
formalasan tocriiboni ve isglizar adetlori 6ziinde oks etdirir.®® Belo ki,
beynalxalq ticarat inkisaf etdikca onun miixtalif sahoalarinde yeni isgiizar
adatlar ve yeni konsepsiyalar formalasir vo ICC, UNCITRAL kimi qurumlar

62 De Ly, yuxanda istinad 29, 208-216.
83 Felix J. Dasser and Harold Berman, The ‘New’ Law Merchant and the ‘Old’: Sources, Content, and
Legitimacy, Juris Publishing Inc. revised edition, 54 (1998).
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isa biitiin bunlar1 miisyyen edarak onlarin kodifikasiyas1 istiqamatds mithiim
islor gortirlor.

Lex mercatorianin bir konsept kimi meazmunu ve menbalari hals de
doktrinada miibahiselidir. Amma iimumi olaraq beynolxalq togkilatlar
torofindon hazirlanmis konvensiyalar (CISG, FIDIC kimi), hiiququn timumi
prinsipleri, beynalxalq tagkilatlar tarafinden formalagdirilmis prinsip, qayda,
sort, model miiqavilalar, tovsiyaler, arbitraj qerarlari, isgiizar ticarat adatlori
(international customs and trade usages) lex mercatoria-nin manbayi hesab oluna
biloer.

Lex mercatorianin miiasir hiiquqdaki yerins galdikds ise bu haqda iki farqli
yanasma movcuddur. Birinci qrupa daxil olanlara gors, lex mercatorianin
hiiquqi qiivvasi dovlstin qanunvericilik salahiyyastinden deyil, kommersiya
birliklarinin ve dovlst qurumlarinin lex mercatorian: miisteqil qaydalar kimi
tanimasindan irali golir (autonomous view). Va onlara gors, lex mercatoria
miiqavilaya totbiq oluna bilinacek miistaqil bir hiiquq kimi goabul edils bilar.
Ikinci ve azliq teskil eden qrupa gors iss, lex mercatoria 6z hiiqugi qiivvesini
qanunvericilik giictinden almadig1 tictin miistaqil bir hiiquq kimi heg¢ bir
miiqaviloys tatbiq edils bilmaz (positivist view).*

2. UNIDROIT Prinsiplarinin “lex mercatoria”ya miinasibatda tacriibada

tatbiqi imkanlari

Miiasir beynslxalq praktikada ise lex mercatorianin bir konsept kimi
miistaqil hiiquqi qiivvasi ve varlif1 qebul edilmakdadir. Artiq onun xarakteri
hagqindaki miibahislor 6z yerini onun neco totbiq edilocoyi maselasine
buraxmigdir. Bazi miislliflore gorsa, UNIDROIT Prinsiplarini lex mercatorianin
beynoalxalqg kommersiya miiqavilelorinin iimumi hissasine aid qaydalar
btitovii kimi xarakterize etmak olar.®® Amma, UNIDROIT Prinsiplarininin
tamamils, yaxud biitovliikde lex mercatorianin bir parcasi olmast halo do
doktrinada miibahisalidir.

UNIDROIT Prinsiplarinin preambulasinin 3-cii bsndine baxmayaragq,
doktrinada hakim olan movqge ondan ibaratdir ki, teraflor tatbiq olunacaq
hiiquq kimi hiiququn timumi prinsiplarini va ya lex mercatorian1 se¢diklori
halda Prinsiplar birbasa olaraq tetbiq edile bilmaz.® Lakin artiq maqalanin ilk
hissasinde UNIDROIT Prinsiplarinin xarakterini aragsdirarken biz miisahide
etmisdik ki, onlarin da arxasinda hansisa bir dovlstin ganunverici
hakimiyyatinin gilici yoxdur, onlar beynalxalq kommersiya miiqavilalarine

64 Ralf Michaels, “The True Lex Mercatoria: Law Beyond the State”, Indiana Journal of Global Legal
Studies, 448-450 (2008).

8 Whited, C.M., The Unidroit Principles of International Commercial Contracts: An Overview of Their
Utility and the Role They Have Played in Reforming Domestic Contract Law around the World, 167
ILSA Journal of International and Comparative Law 174, 177 (2011).

8 Gabriel, H., The UNIDROIT Principles of International Contracts as a Basis for Teaching Law
Reform and Other Legal Skills in the Course on Transnational Law, ELTE Law Journal 122, 125
(2015).
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totbiq olunacaq qaydalar kimi ytizlarls 6lkenin hiiquq sistemi arasdirilaraq
uzun miiddat arzinde hazirlanmis va gabul edilmisdir. Buna gore do bazi
miialliflor diistiniir ki, Prinsiplor zaman kec¢dikden sonra formalasaraq lex
mercatorianin bir hissesi ola bilarler, ona gors da Prinsiplaer bu halda bels yerli
mohkamalarin hakimloeri ve beynalxalq arbitrlar heyati torafinden birbasa
totbiq edilmalidir.*”

UNIDROIT Prinsiplarinin taraflor totbiq olunacaq hiiquq kimi hiiququn
umumi prinsiplarini ve ya lex mercatorian se¢diklari halda totbiq olunmasinin
imumi asas sebablari asagidakilardir: 1. Dovlatdaxili hiiquq sistemlarindan
forqli olarag, UNIDROIT Prinsiplarinin hazirlanmasi zamani beynslxalq
ticarat miinasibatlorinde an ¢ox ortaya ¢ixan problem vo ziddiyystlor nezars
alinmusdir ki, bu da onlar1 beynalxalq kommersiya hiiququnun bir manbayi
edir;® 2. Eyni zamanda Prinsiplsr toraflor arasinda ve miivafiq sahada
ustlinliik tagkil eden isgiizar adatlors do shamiyyat verir ( Prinsiplarin 1.9-cu
maddasi); 3. Artiq geyd etdiyimiz kimi Prinsiplor ¢ox sads dilda yazilmus,
ancaq ekspertlorin basa diise bilecayi latin dilindski ifadslerden istifads
olunmamis, eyni zamanda diinyanin bir ¢ox dillerine terciime olunmus,
hamginin Prinsiplarin derc olunmasi ile birlikde onlarin kommentariyas1 da
cox sada dilde darc olunmusdur ki, bu da treyderlsrin onlar1 basa diismasina
vo tatbiq etmasine komak edir; 4. Toreflor sadace 0z iradsleri asasinda
Prinsipleri miiqavilalarina tatbiq etmaye qgarar vers bilarlar, bununla da onlar
Ozlarine yad olan hansisa dovlstdaxili hiiququn sabab ola bilaceyi
strprizlorden Ozlorini sigortalamis ola bilerlar; 5. Diger yandan hiiququn
imumi prinsiplari ve ya lex mercatorianin tetbiqi zamarnu arbitrlar heyoti bir
sira sosial, iqtisadi, siyasi faktorlar ve arbitrajin bazi avvalki gaydalarmi
nozora almali ve onlart diqgastle arasdirmali olurlar, lakin bu halda
Prinsiplerin tatbiq olunmasi hem slavas vaxt itkisinin, heam dae artiq xarclerin
qarsisini alacaqdir®; 6. Onsuz da UNIDROIT Prinsiplerinin hazirlanmas:
zamani hiiququn Umumi prinsipleri nezers alinmis ve UNIDROIT
Prinsiplarinin matni 6ziinds onlar sistemli sakilds oks etdirir.

Bortolotti UNIDROIT Prinsiplarinin hazirda biitovliikde lex mercatorianin
bir hissesi kimi totbiq edils bilinmeyacoyi fikrindadir. Ciinki Prinsiplardaki
biitiin tenzimlomalar timumi tenzimlome xarakterinds deyil. Ona gors
imumi miiddealarla yanasi, beynslxalq ticaratin keyfiyystini artirmaq
moaqsadi ile da Prinsiplerds bazi miiddesalar 6z aksini tapmisdir, masealen gross
disparity vo hardship kimi institutlar beynoalxalq kommersiya hiiququnda
hamiligla taninan va lex mercatoria torafinden do gebul edilon xarakters malik
deyildir. Bortolottiye gors, UNIDROIT Prinsiplarini lex mercatorianin bir
hissasi kimi tatbiq etmok istoyen hakim totbiq etmok istodiyi miiddeanin

87 Viscasillas, yuxarida istinad 12, 398.

%8 Yeno orada, 399.

89 Klaus Peter Berger, The Lex Mercatoria Doctrine and the Unidroit Principles of International
Commercial Contracts, 28 Law & Policy in International Business 978, 978 (1997).
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toroflorin gozlontilorini qgarsilamaga kifayat etmasino vo beynalxalq
kommersiya hiiququnda hamiligla taninan xarakters malik olmasina diqqat
yetirmalidir.”® Boele-Woelki da Prinsiplerin hazirda lex mercatorianin bir
parcast olmadigini, lakin milli mahkemsalerin hakimlari ve beynalxalq
arbitrlar terofindon tetbiglorinin davam edacoyi halda gslacokds bunun
miimkiin olacagini qeyd etmigdir.”" Eyni movqeds olan Ferrari ise Prinsipleri
lex mercatorianin torkib hissasi kimi tetbiq etmayon hakimin buna macbur
olmadig1 kimi, sebab gostarmays do borclu olmadigimi qeyd etmisdir.”
Vischer da lex mercatorianin dogmatik ve sistemli xarakters malik olmadigini
va onun kodifikasiya edilmasina ehtiyacin oldugunu vurgulamig, amma bu
sobabdon UNIDROIT Prinsiplerinin yeni lex mercatoria kimi qobul edils
bilinmayacayini qeyd etmisdir.” Derains ise bu moévzudaki biitiin miizakirs
va miiqayisaleri basqa yons istigamatlondirmigdir. Ona gors, UNIDROIT
Prinsiplarinin lex mercatorianin bir hissasi olub-olmamas: yaxud onun yeni lex
mercatoria sayilib-sayllmamasinin bir o gedar da praktiki shamiyyati yoxdur.
Osas diqqat yetirilmoli olan masals, toraflarin miiqavilalarine tatbiq olunacaq
hiiquq kimi lex mercatorianm se¢moaklo hansi maqgsade ¢atmaq istomolaridir;
miiqavilode hiiquq se¢imi ilo bagh miiddeanmn milli hiiququn tatbiginin
qarsisin1 almagla yanasi, UNIDROIT Prinsiplarinin tatbigine imkan yaradib-
yaratmamasi miizakirs olunmalidir. 7

1998-ci il 9029 nomrali ICC Beynoslxalq Arbitraj Mahkemasi gerarinda
arbitrlar heyati UNIDROIT Prinsiplari vo lex mercatoira arasinda heg bir alage
formalagsmadigindan Prinsiplarin tatbiginden imtina etmislor.”

1997-ci il 8873 nomrali ICC Beynoslxalq Arbitraj Mahkemasi qerarma
predmet olmus miibahisoeds Fransiz sirket ilo ispan sirket Marakesda yol
tikintisi ilo bagl raziliga galmis, lakin Moarakesdaki siyasi masalalore gora
ispan girkat tikintini gecikdirmigdir. Taraflor miiqavilalarinds arbtiraj bandi
miisyyenlagdirmislar ve miiqaviloye tetbiq olunacaq hiiquq kimi Ispaniya
hiiquq sistemini se¢miglor. Ispaniya torafi 6ziinii onunla miidafis etmisdir ki,
Marakesda bas veran hadisalor UNIDROIT Prinsipleri ilo do tenzimlonan
gqabaqcadan goriine bilinmayacak hal (hardship) hesab olunmalidir. Arbitrlar
heyati 1961-ci il Avropa Konvensiyasmin VII maddasini ve ICC arbitraj
qaydalarinin 17-ci maddasini rehbar tutaraq zeruri oldugda hakimlarin

70 Fabio Bortolotti, The Unidroit Principles and the Arbitral Tribunals, 1 Uniform Law Review 150,
150 (2000).

"1 Katharina Boele-Woelki, Terms of Co-Existence: The CISG and the Unidroit Principles, Kluwer
Law International 214, 214 (2001).

"2 Franco Ferrari, Defining the Sphere of Application of the 1994 ‘Unidroit Principles of International
Commercial Contracts, 69 Tulane Law Review 330, 330 (1994-1995).

73 Vischer, yuxarida istinad 54, 328.

™ Yves Derains, The Role of the Unidroit Principles in International Commercial Arbitration (1): A
European Perspective, Unidroit Principles of International Commercial Contracts Reflections on Their
Use in International Arbitration, Special Supplement — ICC International Court of Arbitration Bulletin,
127 (2002).

5 1CC Beynslxalg Arbitraj Mohkamasi, Roma, 1998, No. 9029, ICC International Court of Arbitration
Bulletin, V. 10, No. 2, 88-96 (1999).
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beynalxalq isglizar adatlori totbiq etmak tosabbiisiine malik olduqlarini geyd
etmislor. Amma onlar hardship-ls bagl tenzmilemanin yalmiz UNIDROIT
Prinsiplarinds olmasz ile kifaystlonmayerak bu arqumenti gqabul etmamis ve
UNIDROIT Prinsiplarini lex mercatoriamin bir hissasi kimi totbiq etmokdan
imtina etmislor.”

Belalikls, UNIDROIT Prinsiplarinin lex mercatorianin bir hissasi olub-
olmamasi, onun yeni [lex mercatoria olub-olmamasi istiqamatinda
miibahisalarin oldugu va lex mercatoria konseptinin mazmunu ve manbalari
tam miiayyen olmadigi, hemcinin bu konseptin sistemsiz olmas1 sebablarina
gora miiqavils teraflerine tovsiys olunan odur ki, onlar 6z miiqavilalarines
totbiq olunacaq hiiquq kimi lex mercatoria kimi sistemsiz ve miicorrad bir
konsepti se¢mok yerina beynalxalq kommersiya miiqavilslari {i¢lin sistemli
qaydalar biitovii olan UNIDROIT Prinsiplerini segsinlor.

D. Miiqavile taroflarinin tatbiq olunacaq hiiquq kimi heg¢ bir
hiiququ se¢madiklari halda UNIDROIT Prinsiplarinin tatbiqi
imkanlar1

UNIDROIT Prinsiplerinin preambulasma esasen, toraflor miiqavilalsrine
totbiq olunmas: tic¢iin hiiquq secimi etmadikleri halda da UNIDROIT
Prinsiplari tetbiq oluna bilar. Bunun necs miimkiin olub-olmayacag: ise
asagidaki baslhiglarda izah olunacaq.

1. Dévlatdaxili mahkamalar qarsisindak: miibahisalara tatbiq

Miiqavile tarafleri tetbiq olunacaq hiiquqgla bagh hec bir se¢im etmadikleri
halda miibahiss yarandiqda hansi hiiququn tatbiq olunacagina miivafiq
normalarin gostarislorine osasen miibahisoya baxmali olan ddévlstdaxili
mohkamalar yaxud arbitraj mahkamalari gorar veracoklar.

Avropa Ittifaqinin  “Miiqavile 6hdsliklarine tetbiq olunacaq hiiquq
hagqinda” I Roma Reqlamenti adli sanadinin 4/1-ci maddasina asasan, tatbiq
olunacaq hiiquq: mallarin algi-satqis1 miiqavilalorinda saticinin daimi faaliyyaet
gostoran orqaninin oldugu yerin hiiququ; xidmatlorin gostarilmasing dair
miiqavilalorda xidmatlari gostarmali olan gsaxsin daimi faaliyyst gosteren
organinin oldugu yerin hiiququ; dasimmaz amlakin alti aydan az miiddata xiisusi
maqgsadlar iiciin icaraya verilmasinda icaragi fiziki soxsdirss, icaraye veranin
oldugu yerin hiiququ; francayzing miiqavilalorinda francayzinq alanin oldugu
yerin hitiququ; konsessiya miiqavilalarinds konsessionerin oldugu yerin hiiququ;
mallarim aciq harracda satilmas: halinda, miiayyen edils bilindiyi halda agiq
harracin kegirildiyi yerin hiiququ hesab edilecokdir. Hamgcinin 4/2-ci
maddaye asasan, ager miiqavilse 4/1-ci maddads sadalanan miiqavilslerden
he¢ biri deyilss, yaxud 4/1-ci maddade nazards tutulmus miixtalif
miiqavilolorin {instirlorini shate edan miiqaviladirsa (qarisiq miiqavils),

76 1CC Beynalxalq Arbitraj Mahkomasi, Paris, 1997, No. 8873, ICC International Court of Arbitration
Bulletin, V. 10, No. 2, 78-81 (1999).
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konkret 6hdalik tizra borclu kimi ¢ixis edan torafin (the party required to effect
the characteristic performance of the contract) oldugu yerin hiiququ tetbiq
olunacaq. Amma 4/4-cii maddoayo asason, agar 4/1 ve 4/2-ci maddalars asasen
totbiq olunacaq hiiququ miisyyan etmok miimkiin olmursa, miiqaviloya
“daha ¢ox alagali 6lkenin hiiququ”( the law of the country with which it is most
closely connected) totbiq olunacaqdir. Homginin 4/3-cti maddada hakimlare bu
istiqamoatda salahiyyat tanmir. Oger miigavilenin basqa 6lkenin hiiququ ilo
daha ¢ox slagali oldugu miiqavilonin 6ziinden askar sokilde irali galirss,
hakim hamin o6lkenin hiiququnu tatbiq eds biler. Belslikls, Roma
Reglamentinds miisyyanlagdirilmis bu qaydalar, xiisusen do “daha cox
alageli Olkenin hiiququ”’nun tetbiq olunmasi qaydasi iizv dovlastlarin
mohkomalarinds hakimlara tereflorin hiiquq secimi etmoadiklori halda
beynalxalq hiiquq normalarini (UNIDROIT Prinsipleri kimi) daha gox slaqpli
hiiquq kimi tatbiq etmaya mane olur.

Onu da geyd etmoak lazimdir ki, Avropa Ittifaqna iizv olmayan &lkalordo
do masaloye yanasma adi ¢okilon reqlamentdaki yanasmadan ¢ox da farqli
deyil. Isvecro Beynelxalq Xiisusi Hiiquq Qanununun 117-ci maddesina
asason, toroflarin miiqavileye tetbiq olunacaq hiiquqla baglh heg bir se¢im
etmoadikloari halda yaranmis miibahiss miiqavilenin daha ¢ox slagsli oldugu
6lkanin hiiququ tetbiq olunacaqdr.

Doktrinada bu istigamatds xeyli oks movgqelor formalasmisdir. Bu
movgedan ¢ixis edan bir sira miislliflor hesab edirlor ki, daha ¢ox slagali
hiiquq kimi ancaq miisyyon Olkalarin yerli hiiquglarmm tatbiq olunmasi
UNIDROIT Prinsiplari kimi sistemli qaydalar biitoviins hagsizliqdir, hansi ki
ylzlorlo 6lkenin hiiquq sistemi nezere alinaraq hazirlamib. Beynolxalq
xarakterli kommersiya miiqavilalerine tetbiq baximdan daha yaxin slagali
hiiquq dedikds, miibahisenin predmeti olan hadisalsrin bir 6lkenin hiiquq
sistemi ilo olan cografi slaqaleri il yanasi, ham da bels bir hiiququn
beynalxalq ticaratin taleblori ilo no qgodar uzlasdigi, toroflor arasindaki
miiqavileni hansi deracads tenzimlaye bilmasi do nazers alinmalidir. Bagqa
s0zls, beynalxalq kommersiya miiqavilsleri baximdan daha cox alagali hiiqug
bu istiqamoatdaki isgiizar adatlor nazars alinaraq hazirlanmis olan, teraflarin
rahatliqla miiraciat edarak basa diise bilaceyi, irali stirdiiyli hall yollarmin
toraflor tiglin gqabaqcadan aydin olacagi bir hiiquq olmalidir. Yeni, UNIDROIT
Prinsiplori do daha ¢ox alagali hiiquq kimi taraflarin hiiquq se¢imi etmadiklori
halda tatbiq oluna bilar.” Fikrimizcs, bu mévqgenin miialliflorinin fikirlari ilo
razilagsmagq olar.

Amma tacriibads daha cox alagali hiiqug kimi UNIDROIT Prinsiplari, demak
olar ki, totbiq edilmir. Bu istiqamatds olan praktika onu gosterir ki, hiiquq
se¢cimi edilmadiyi halda yerli mohkamsalor miiqavilonin daha ¢ox slagali
oldugu olkenin hiiququnu tetbiq olunacaq hiiquq kimi segirlar. Amma

" patrick H. Glenn, An International Private Law of Contract, Transnational Publishers Inc., 63 (2001).
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Grenoble Apellyasiya Moahkomasi (Fransa) 24 yanvar 1996-a1 il tarixli
gorarinda miiqavile teraflorinin he¢ bir hiiquq sec¢imi etmadiklori halda
UNIDROIT Prinsiplarini tatbiq etmis, lakin bunun sabebini izah etmeamisdir.”

2. Beynalxalq arbitraj mahkamoalari qarsisindak: miibahisalara tatbiq

Toraflarin hiiquq secimi etmadiklari halda miibahise beynalxalq arbitrajin
qarsisina goaldikde masale daha da ¢atinlesacekdir. Cumulative methoda gors
miibahiss ila aidiyyat1 olan biitiin kolliziya normalarinin eyni bir hiiququ
totbiq olunacaq hiiquq kimi gostordiyi halda hakimler bu hiiququ tatbiq eda
bilerlor. Voie direct - direct reference adli metoda gors iss hakimler heg bir
kolliziya normalarina istinad etmadan tatbiq oluna bilacok daha ¢ox slagsli
hiiququ o6zleri se¢a bilarler.” UNCITRAL Arbitraj Qaydalarimin 28/2-ci
maddasine asasan taraflor hiiquq se¢imi etmadiklari halda hakimlarin uygun
gordiiyli kolliziya normalarinin tayin etdiyi hliquq tetbiq edilacokdir. 1961-ci
il Avropa Konvensiyasinin VII/1 maddasine gore, teraflor hiiquq segimi
etmamislorse, hakimlaerin miibahisenin noviine gors uygun gordiiklori
kolliziya normalar1 asasinda secilacak hiiquq totbiq edilacak.

Doktrinada ise teraflorin hiiquq sec¢imi etmoadikleri halda UNIDROIT
Prinsiplerinin tatbiq olunmasi il bagh bir ¢ox asaslandirmalar mévcuddur.
UNIDROIT Prinsiplerinin hiiquq sec¢imi edilmadiyi halda tetbiq olunma
sobablari kimi asagidakilar gosterilir: 1. Miibahise zaman1 daha ¢ox slagali
hiiququn miisyyanlasdirilmasi ilo bagli zaman ve amak sarfiyyatinin qarsisi
alinacaqdir; 2. Milli hiiquq normalar1 konkret bir dovletdaxili miinasibatlor
va adatler nazars alinaraq hazirlandigindan beynolxalq ticarats totbiq zamani
toraflorin gozlentileri qarsilanmaya bilar; 3. UNIDROIT Prinsiplari bir gox
dovletdaxili hiiquqdak: hall yollarmin arasdirilmasi va tahlili naticesinds
hazirlandig: tigtin konkret miibahisenin halli tiglin daha effektiv hall yolunu
irali stirmoasi qagilmazdir®; 4. Artiq geyd etdiyimiz kimi Prinsiplar ¢ox sada
dilds yazilmig, ancaq ekspertlerin basa diige bilacayi latin dilindeki
ifadalordan istifade olunmamuis, eyni zamanda diinyanin bir ¢ox dillarine
torcimo olnmus, hamginin Prinsiplarin darc olunmasi ils birlikds onlarin
kommentariyas1 da ¢ox sada dilds darc olunmusdur.

Indi iso beynslxalq arbitraj mahkemalerinin praktikasma miiraciat ederak
toroflorin 6z miiqavilelerinde tatbiq olunacaq hiiququ se¢madiklari halda
arbitrlar heyoti tatorfinden Prinsiplerin tetabiq olundugu situasiyalara dair
praktiki misallar gosterak:

% 1996-a il 8502 nomrsli ICC Beynoalxalq Arbitraj Mahkemosi
gorarinda arbitrlar heyati Vyetnamli diiyti ixracatgisimin fransali ve
hollandiyali alicilar ilo bagladig:1 algi-satqr miiqavilesinda taraflor hiiquq

8 Grenoble Apellyasiya Mshkomosi, , Revue de I’ Arbitrage, 1997, 7 (24.01.1996).

™ Ole Lando, Assessing the Role of the Unidroit Principles in the Harmonization of Arbitration Law,
3 Tulane Journal of International and Comparative Law 130, 132 (1995).

8 Yeno orada, 140.
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se¢imi etmadiyi tigtin INCOTERMS 1990 vo UCP 500 ilo yanasi, UNIDROIT
Prinsiplorini de beynalxalq kommersiya hiiququnda qobul edilon
tenzimlamani gosteran normalar kimi tetbiq etmiglor.®!

% 2000-ci il 9797 nomrali ICC Beynolxalq Arbitraj Mahkemasi gorarina
predmet olmus miibahise diinyaca mashur audit ve konsalting sirkati olan
Anderson Worldwide Organisation-un (AWO) audit sirketi Arthur Andersen
Business Unit (AABU) ve konsalting sirketi Andersen Consulting Business Unit
(ACBU) arasindadir. AABU-nun aralarindaki miiqavilaye zidd olaraq
konsalting xidmeatleri gostormasi vo AWO-nun idare orqani olan Andersen
Worldwide Societe Cooperative-in (AWSC) taraflarin aralarindaki is bolgiisiinii
nazarat vo idare edos bilmamasi sebabiylo ACBU arbitraja miiraciat etmisdir.
Toroflor bagladiglar1 miiqaviloys tatbiq olunmasi {iglin hiiquq se¢imi
etmadiklari {iglin arbitrlar heyati ICC Arbitraj qaydalarmin 17-ci maddasina
asason, oan uygun hiiquq kimi UNIDROIT Prinsiplerini miibahisays totbiq
edmiglor.5?

UNIDROIT Prinsiplorinin tatbiq olunacaq hiiquq kimi qebul
edilmadiyi gararlar heg ds az deyil.

% 1998-ci il 9419 noémrsli ICC Byenslxalq Arbitraj Moehkomosi
gorarinda arbitrlar heyati UNIDROIT Prinsiplorini totbiq etmakden imtina
etmislor. Bunun sebebi kimi isa tetbiq olunacaq hiiququn uygun goriilon
kolliziya normalarmma osasen tayin olunacagi teqdirde UNIDROIT
Prinsiplarinin har hansi bir dévlatdaxili hiiququ avazlayacek bir seviyyada
olmamasin gostarmiglar. &

% 2002-ci il 10385 nomrali ICC Byenslxalq Arbitraj Mahkemosi
gorarinda iki afrikali terof miiqavile {tiglin tatbiq olunacaq hiiquq
segmamisdir. Arbitrlar heyati totbiq olnacaq hiiquq kimi UNIDROIT
Prinsiplerini segmamsalarinin sebabini Prinsiplarin lex mercatoira ils qarsiliqh
alaqosi ila bir yerds izah etmislar. Arbitrlar heyati lex mercatorianin taraflarca
se¢ilmadiyini, onun bir konsept kimi mazmununun ve manbalarinin geyri-
miiayyan oldugunu, UNIDROIT Prinsiplerini lex mercatorianin yerina yox,
ancaq onun tamamlayicis1 kimi tetbiq oluna bilacayini bildirerek Prinsiplarin
miibahisays totbiginden imtina etmis vo miibahisoni teroflor arasindaki
miiqavilenin miiddealar1 asasinda hall etmiglor.3

Lakin yuxarida da geyd etdiyimiz vo asaslandirdigimiz kimi do yekun
movqgeyimiz ondan ibaratdir ki, UNIDROIT Prinsiplari daha ¢cox alaqgali hiiqug
kimi toraflorin hiiquq se¢imi etmadiklari halda tatbiq edils bilinar.

81 |CC Beynolxalg Arbitraj Mohkomasi, Paris, 1996, No. 8502, ICC International Court of Arbitration
Bulletin, V. 10, No. 2, 72-74 (1999).

82 1CC Beynolxalq Arbitraj Mohkomoasi, No. 9797, Mealey’s International Arbitration Report, No. 2,
1-45 (28.07.2000).

8 |CC Beynolxalg Arbitraj Mohkomasi, 1998, No. 9419, ICC International Court of Arbitration
Bulletin, V. 10, No. 2, 104-106 (1999).

8 ICC Beynalxalq Arbitraj Mohkomasi, 2002, No. 10385, ICC International Court of Arbitration
Bulletin, 2005 Special Supplement, 80-83.
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Notica

Prinsiplorin milli hiiququn tafsiri ve tamamlanmasi magqsadi ils tatbiq
olunmasi praktikada hom milli mahkomsalar, ham do arbitraj mahkemalari
torofinden istifade olunmaqdadir. Amma bu baximdan yarana bilacak an
boytiik problem milli hiiquq normalarinin konkret miibahisanin hallini tamin eda
bilmamasi masalasinin miibahisaye baxan mahkemsa tarafinden necs tafsir
edilacayidir. Haqgigaton do milli hiiquq normalarinin konkret miibahisanin
hallini tomin eds bilmamasi dar serh olunarsa, bu daha ¢ox problema sabab
olacaqdir ve Prinsiplerin tetbigine mahdudiyyst yaranacaqdir. Amma milli
hiiquq normalarinin aydin olmadig1 ve ya beynalxaq konvensiyalara uygun
olmayan hall yollarinin irali siiriildiiyti hallarda da yaranmis bosluglarin
UNIDROIT Prinsipleri vasitasi ilo doldurulmasi daha effektiv olacaqdir. Tabii
ki, lex fori-ni totbiq edan hakimlar 6z milli hiiquqlarmi Prinsiplardan irali
golorak forqli gokilda totbiq etmokds havessiz olacaglar, amma tatbiq
olunacaq hiiquq xarici bir 6lkanin hiiququ oldugda bazan dil ve informasiya
azlig1 kimi problemlars gore xarici hiiquq natamam vea yanlis tatbiq edils
bilinir, har¢cond daha daqiq ve oadalatli gorar ti¢lin hakimlarin UNIDROIT
Prinsiplarine miiraciat etmasi bu kimi hallarin qarsisini ala biler.

UNIDROIT Prinsiplerinin tetbiq olunacaq hiiquq kimi secildiyi halda
anenavi tacrilbays gore, dovletdaxili mshkemalar kolliziya normalarina
uygun 0z milli hiiquqglarini totbiq etmoakdadirlor. Amma arbitrajla bagh milli
ganunlarin ve beynalxalq arbitraj qaydalarmm hamisinda tarsflarin hiiquq
secimi etdiyi halda hakimlarin teraflerin se¢diyi hamin hiiququ tatbiq edacayi
nazards tutulmusdur. Biitiin bunlara gore do miiqavile teraflarinin tatbiq
olunacaq hiiquq kimi UNIDROIT Prinsiploerini se¢diklori halda arbitraj
moahkemealeri terafinden miibahisalarin halline ilk olaraq Prinsiplarin tetbiq
edilmasi tiglin he¢ bir manes qalmir va bir ¢cox geararlarda da arbitrlar heyati
torofindon Prinsiplar bu ciir totbiq edilmisdir. Ona gore do daha aglabatan
olar ki, miiqavile taraflori tetbiq olunacaq hiiquq kimi UNIDROIT
Prinsiplerini se¢dikds 6z miiqavilalerinds yaranacaq miibahisslarin halli
tiglin arbitraja miiraciat edilmasini qorarlasdirsinlar.

Totbiq olunacaq hiiquq kimi hiiququn timumi prinsiplarinin ve ya lex
mercatorianin segildiyi halda, UNIDROIT Prinsiplarinin lex mercatorianin bir
hissasi olub-olmamasi, onun yeni lex mercatoria olub-olmamasi istiqamatinde
miibahisalarin oldugu va lex mercatoria konseptinin mazmunu ve manbalari
tam miiayyen olmadigi, hemcinin bu konseptin sistemsiz olmasi sebablarina
goro miiqavils tersflorine tovsiye olunan odur ki, onlar 6z miiqavilslsrina
totbiq olunacaq hiiquq kimi lex mercatoria kimi sistemsiz ve miicorrad bir
konsepti se¢mok yerina beynalxalq kommersiya miiqavilslari {i¢lin sistemli
qaydalar biitovii olan UNIDROIT Prinsiplarini segsinlar.

Toaraflar totbiq olunacaq hiiququ se¢madikds hansi hiiququn tetbigine
miivafiq normalarin gostarislorine asasen, dovlatdaxili meahkamalar, yaxud
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arbitraj mahkemsalari gorar veraceklar. Bels normalarin telsbine asasen,
hakimlor daha cox alagali hiiquq kimi miibahisenin predmeti olan hadisalsrin
bir o6lkenin hiiquq sistemi ilo olan cografi slaqalerine gore hansisa bir
dovletdaxili hiiququ segirlor. Amma bir sira miialliflor kimi biz ds hesab
edirik ki, daha ¢ox oalagali hiiquq kimi ancaq miiayyen Olkalerin yerli
hiiquqglarmin tetbiq olunmasi UNIDROIT Prinsiplari kimi ytizlerle 6lkenin
hiiquq sistemi nezere alinaraq hazirlanan sistemli qaydalar biitoviine
hagsizliqdir. Beynoalxalq xarakterli kommersiya miiqavilalorine tatbiq
baximdan daha yaxin olageli hiiquq dedikds, miibahisenin predmeti olan
hadisalerin bir 6lkenin hiiquq sistemi ils olan cografi slaqalari ile yanasi, hem
da belo bir hiiququn beynalxalq ticaratin telablori ilo na qoder uzlasdigy,
toroflor arasindaki miigavileni hansi dsracade tenzimlaye bilmasi do nazara
alinmalidir. Bagqa s6zls, beynslxalqg kommersiya miiqavilelari baximdan daha
cox alagali hiiquq bu istiqamatdaki isgilizar adastlor nazars alinaraq hazirlanmis
olan, taraflerin rahatligla miiracist edarak basa diise bilacayi, irali siirdiiyii
hall yollarinin tarafler {iglin qabaqcadan aydin olacagi bir hiiquq olmalidur.
Yoni, UNIDROIT Prinsiplari da daha ¢ox alagali hiiqug kimi taraflarin hiiquq
se¢imi etmadiklari halda totbiq edils bilinar.

Sonda isa qeyd etmak istardik ki, bu yazinin islanmasinin asas maqsadi
UNIDROIT Prinsiplerinin Azarbaycan praktikasinda da tetbigins yol agmaq
va konkret situasiyalarda Prinsiplarin neca tatbiq oluna bilscayini
gostormokdir. Umid edirik ki, bu yazmmin darcinden sonra Prinsiplor hom
miiqavilo miinasibatlarine giron subyektlor torafinden, ham ds beynsalxalq
xarakterli kommersiya miiqavilalerinden irsli gelen miibahisalare baxan
subyektlor baximindan daha ¢ox nazare alinacaq va bu yazi onlar tigiin bir
nov balad¢i rolunu oynayacaqdir.
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Rafiqa Malikova*

BEYNOLXALQ CINAYOTLORO GORO DOVLOT
ROSMILORININ IMMUNITETI

Annotasiya

Aydin masaladir ki, tarixin har bir donaminda toradilon beynalxalq cinayatlorin bir qismi
dovlat rasmilari tarafindan yerina yetirilir. Dovlatin daxili va xarici siyasatinin tarkib hissasi
kimi dovlat rasmilari tarafindan siilh va basariyyat aleyhina cinayatlorin toradilmasi va hamin
hékumoatlar tarafindan toxunulmazliq sababi ila cinayat taqibinin hayata kecirilmamasi son
zamanlar hiiquqi debatlarin aktual mévzusuna cevrilmisdir. Bu halda cinayata gora
moasuliyyat prinsipinin pozulmasimn qarsisint almaq tigiin 2 miihiim hiiquqi mexanizm
tatbiq edilir:

1. Yerli mahkamalor qarsisinda masuliyyat.

2. Beynalxalqg mahkamalar qarsisinda masuliyyat.

Oksar dovlatlarin  Konstitusiya va digar qanunvericilik aktlarinda homin saxslarin
toxunulmazligr masalasi aks olunsa da, beynalxalq praktikada vaziyyat bir gadar forqlidir.
Vazifali saxslarin yerli va beynalxalq adalat miihakimasi garsisindak: vaziyyati onlarin sahib
oldugu immunitetin néviindon wva amollorinin  salahiyyat donaminda  toradilib-
toradilmomasindan asil olaraq dayisir.

Abstract

It is clear that some of the international crimes committed in every period of history are
committed by state officials. The commission of crimes against peace and humanity by state
officials as part of the domestic and foreign policy of the state and the non-prosecution of
those governments for the sake of immunity have recently become a topical issue in legal
debates. In this case, two important legal mechanisms are applied to prevent the violation of
the principle of penal responsibility of individuals.

1. Accountability to national courts.

2. Accountability to international courts.

Although the Constitution and other legislative acts of most countries address the issue of
the immunity of such persons, the situation is somewhat different in international practice.
The situation of officials before national and international justice varies depending on the
type of immunity they enjoy and whether their actions were committed during their term of

office.
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Girig

aqalenin maqgsadi agir beynoalxalq cinayatlor toratmekds itttham
Molunan dovlet resmilsrinin milli ve beynalxalq mahkemsalar

garsisinda moasuliyyati masalasini hall etmoak vo onlarin hansi
hallarda miihakima edilo bildiyini miisyyenlasdirmeakdir. Qarsiya qoyulan
maqsada nail olmagq ticiin asagidaki vezifalar nazards tutulmusdur:

- Yiiksok vozifoli dovlat isgilorinin immuniteti ilo bagh miixtalif
yanagmalarin, o climladen beynoalxalq adest hiiququnun ve mahkamsa
presedentlorinin tahlili;

- Roma Statusunun miivafiq maddaleri arasindaki ziddiyyatlarin
miiayyonlasdirilmasi;

- Beynalxalqg Cinayast Mbahkomosinin bu masalolor ilo bagh
movqeyinin aydinlagdirilmasi.

Moalumdur ki, Beynslxalq cinayst hiiququ fiziki sexslorin beynoalxalq
cinayst mosuliyystini miisayyen etmakls, dovlstlorin gqanuni maraq ve
monafelarini qoruyur. Beynalxalq cinayast hiiququ c¢arcivesinds beynalxalq
cinayotloro qarst ciddi miibarize aparilsa da, sivilizasiyalarin inkisafi,
dovlatlararasi miinasibatlarin ve informasiya miibadilasinin genislonmasi ila
paralel olaraq, dovletlarin vezifsli soxslori torafinden tdradilon cinayatlor
miiasir diinyada real tohliikeys c¢evrilmisdir. Xarakterino, tohliikalilik
daracesine vo dogurdugu neqativ naticalars gora bir va ya bir ne¢oe dovlstin
deyil, biitiin bagariyyatin ali maraqglarina toxunan amsllarin garsisini almaq
va bu amallara qars1 semareli miibarize aparmagq tigtin milli hiiquq sistemleri
kifayot etmir. Bu kimi amollerin torkib elementlori Beynslxalq timumi
hiiqugla miisyyen olunur ve hemin amalleri toratmis vezifeli soxslorin
cinayot masuliyystinin hoayata kegirilmasi {i¢lin miivafiq mexanizmlor
yaradilir. Miiasir dovrds bu istigamatds Yuqoslaviya ve Ruanda ad hoc
beynslxalq cinayet tribunallari, Beynslxalq Cinayat Mahkamasi (BCM), elace
da ayri-ayr1 6lkalarda (Kambocada, Syerre — Leoneds, Kosovoda, Livanda va
s.) “qarisiq” tribunallar, yoni terkibinde beynoalxalq hakimler va (ve ya)
prokurorlar olan mshkemsa orqanlari tesis edilmisdir. Bu mahkema va ya
tribunallarin har birinin maqgsadi an agir beynalxalq cinayatlar — genosid,
insanliq eleyhine cinayatlor ve miiharibs cinayetlori toradenlari
cozalandirmaqdan ibaratdir.!

Soyuq miiharibenin basa c¢atmasi ve beynslxalq garginliyin azalmas:
biitovliikda beynalxalq hiiquqga, o ciimladan beynalxalq hiiquqi masuliyyat
institutuna pozitiv doyisikliklor gotirdi. BMT Beynslxalq Hiiquq
Komissiyasinin uzun dovr arzinde miizakira etdiyi “Siilh ve beseriyyatin

! Blovsat Allahverdiyev, Beynolxalq Hiiquqda Insanliq saleyhino Cinayatlor, 13 (2017).
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tohliikesizliyi oaleyhina cinayatlor” Macallasinin layihasi {izerinda is
stiratlondi ve 1994-cti ilds ilk oxunusda goabul olundu. 1993 vo 1994-cii illords
miivafiq olarag, Yuqoslaviya ve Ruanda ad hoc tribunallar tesis edildi.
Nohayat, 1998-ci ilin iyulunda Beynalxalq Cinayat Moahkomasinin
yaradilmasi hagqinda Miiqavils ve onun Statusu qgebul edildi. Status 2002-ci
il iyulun l-indsn qiivveye minmisdir, mahkema ise 2003-cii ilden bari
foaliyyat gostorir. Bu Statusun qgebulu beynslxalq hiiquqda ve praktikada
inqilabi dayisikliklare sebeb oldu.? Tarixds ilk dafe 120 dovlet beynalxalq
hiiqugla agir cinayatlords ittiham olunan sexslorin miihakims olunmasinin
hayata keciran adalst mehkemasinin yaradilmasina ses verdi. Mahkemanin
yurisdiksiyasina jus cogens statusu dasiyan 4 nov cinayet daxildir: miiharibe
cinayatlori, insanliq aleyhine cinayatlor, genosid ve tacaviiz cinaysatlori.
Beynslxalq Cinayst Moahkemasinin miistaqil icra mexanizmi movcud
deyildir, beynalxalq cinayatlords ittiham olunan sexslarin {izv doévlstlerin
amoakdashigi sayasindae tutularaq verilmasi naticosinda faaliyyet gostorir. Ogor
qanunvericilik tarixine nezer salsaq, 1998-ci il Roma Miiqavilesi
uzunmiiddstli proseslarin, siyasi ve intellektual danisiqlarin, ilkin layihalsrin
naticasi kimi meydana ¢ixmisdir. Beynolxalq cinayetlorlo bagh ilkin
ganunvericilik aktlar1 miitharibs cinayetlarine gors fordi masuliyyati nazards
tutan prinsiplari taklif etmirdi. 1907-ci il Haaqa Konvensiyasi® miitharibs adat
va qaydalarmin pozulmasma gora dovlstlorarasi emoekdaghgin barqerar
edilmoasini toklif etso ds, I Diinya miiharibesi bunun he¢ do effektiv
olmadigimni  gostordi. Miiharibe cinayetkarlarmin  masuliyysti  ve
cozalandirilmasi barade 1919-cu il Komissiyasi bels gonaste goaldi ki,
mitharibs adst ve qanunlarini pozan soxslerin cazalandirilmas: {iglin
beynalxalq tribunal yaradilmalidir. Lakin AB$ tefrigaci qruplar1 dovlet
bascilarinin beynalxalq tribunal qarsisinda deyil, yalmizca bageriyyst ve
insanlar qarsisinda miihakimas oluna bilmasini iddia etdilar. Ciinki dovlat
bascisinin immuniteti suverenliyin (fransizca deyildiyi kimi: “I’état, c’est
moi”, yeni dovlet mans maxsusdur) asas 6zeayi kimi goriiliirdii.

I Diinya miiharibssinden sonra Beynslxalq Cinayst Mshkamasinin
yaradilmasina cahdler olsa da, dovlst basgisinin immuniteti masaloasi hor
zaman toxunulmamis qalirdi. Nohayat, 1941-ci il London beynsalxalq
yigincagin layihasinda isa dovlst bascisi terafinden toradilen cinayetlerin ad:
¢okilirdi.* Oslinda ise, bu layiha miihariba cinayetleri tizerinds yurisdiksiyani
4 forqli ssenari ilo tasvir edirdi, onlardan biri dovlst bascilar:1 tersfinden
toradilon cinayatlor idi, demali, dovlet bascisinin immuniteti do géz oniine
alinmisdi:®

2| _eila Nadya Sadat, S. Richard Carden, The New International Criminal Court: An Uneasy Revolution,
88 GEO. L. J. 381, 393 (2000).

3 Convention (IV) Respecting the Laws and Customs of War on Land, 2277 UNTS 539, 3 (1907).

4 United Nations War Crimes Commission, History of the United Nations War Crimes Commission
and the Development of the Laws of War, 101-102 (1948).

® Yeno orada, 103.
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1. BMT-nin har hansit dovlatinin milli mshkeamasinin yurisdiksiyasinda
olmayan cinayatlor;

2. BMT-nin har hansi dovletinin mshkema yurisdiksiyasina aid olan, lakin
miivafiq dovlet terafinden adalet miihakimesinin hayata kegirilmadiyi
cinayotlar;

3. Miixtalif Olkelorde veo ya miixtalif Olkelerin vetandaslarina qars:
toradilen cinayatlar;

4. Dovlet bascilar: torafinden toradilon cinayatlor.

I. Soxsi immunitet va funksional immunitet nadir?

Dovlat resmilerinin immuniteti 2 asasla tamin olunur :

1) Dovlatlerin suveren bearabarliyi prinsipi.® Bu prinsip 6z birbasa ifadasini
BMT Nizamnamaosinin 2-ci maddasinin 1-ci bandinds tapmisdir: “Toskilat
onun biitiin tizvlerinin suveren baraberliyi prinsipine ssaslanir”.” Suveren
barabarlik prinsipinin mszmunu iki iinstirden ibaretdir:

a) Hor bir dovlat tam suverenliye malikdir ve 6z siyasi va iqtisadi sistemini
sarbast vo maneasiz olaraq 6zii miiayyan edir. Har bir dovlat biitiin diger
dovlatlorin suverenliyino, o ciimladen arazi biitovliiyline ve siyasi
miistaqilliyine hormat etmalidir.

b) Biitiin dovlatler arazisinin miqyasindan, shalisinin sayindan, inkisaf
soviyyesinden ve hoerbi-siyasi potensialindan asili olmayaraq hiiquqi
cohatden barabardir. Bir qayda olaraq, beynolxalq tagkilatlarda har bir dovlst
bir sese malikdir. Beynalxalq hiiquq normalar1 dovlatler tarafinden qarsiliqh
raziliq yolu ila barabarhiiquqlu asasda yaradilir. Suveren barabarlik prinsipi
biitiin dovletlerin beynalxalq masalalorin hellinds barabar istirakini tomin
etmayo yonalmisdir. Dovlat resmilarinin digar dovlstin orqanlar: tarafinden
habs va tutulmaya moaruz qalmasi dovletlorin suveren boaraborliyi veo
miistaqilliyi prinsipine xalal gatirir.

2) Dovlet bagcilarinin simvolik olaraq suverenliyi temsil etmasi prinsipi.?
Dovlat basgilarinin immuniteti tokce onlarin icra etdiyi funksiyalarla deyil,
hamginin dovlstin suveren olmasimmin gostaricisi ilo slagali tomin olunur.
Dovletlerin suveren baraberliyi prinsipi ve dovlet bascilarmin simvolik olaraq
suverenliyi temsil etmosi birlikde gsorh edilmsli ve bu birgslik dovlet
rasmilarinin toxunulmazhiginin asasi kimi ¢ixis etmalidir.

Dovlat rasmilarinin xarici yurisdiksiya garsisindaki immunitetinin 2 névi
movcuddur: saxsi immunitet vo fuksional immunitet. Soxsi immunitet rosmi
(official acts) ve geyri-rosmi (private acts) harokstlorden dolayi, dovlat
rosmisinin vazifods oldugu miiddatds ve vazife tutmazdan avvel toratdiyi
amollors aid edilarak sexsin xarici mehkamaler torafinden miilki ve cinayet

& Military and Para-military Activities in and against Nicaragua (Nicaragua v. United States), ICJ Rep
14, § 202 (1986).

" Charter of the United Nations, 1 UNTS XVI, 2.1 (1945).

8 R. Jennings va A. Watts, Oppenheim’s International Law, § 445 (9th edn, 1992).
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moasuliyyatina calb edilmasinin garsisini alir.® Bu basliq altinda miilki yox,
cinayot mosuliyyati asas gotiiriilorak, beynoalxalq hiiquqda cinayat hesab
edilan amallere gore dovlst rasmilarinin saxsi immunitetinden danigilacaq.
Daha daqiq desak, bu név immunitet dovlst vezifalorinin icrasi ilo bagh
harokatlor, ham do dovlst vazifelorinin icrasi ile bagli olmayan herakatlor
tclin (istor vezifodo olarken, isterse do vozifodon Once toradilon) dovlest
rosmilarini xarici dovlstin cinayst yurisdiksiyasindan azad edir. Bu nov
immunitet dovlat resmisina yalniz vezifs basinda olarken samil edilir. Konqo
Belgikaya garsi isinde Beynalxalq ©dalat Mahkamasi Dovlat bagcisi, Hokumat
bascis1 vo Xarici Islor Nazirinin bu immuniteta sahib oldugunu vurgulayaraq
bu genaste golir ki, Xarici Islor Naziri hatta soxsi maqgsadle bagli seforda
olarken bels cinayat prosesinde tam immunitets malikdir.!” $axsi immunitet
prinsipi milli mahkemaler terafinden miisyyen qerarlarda miibahisasiz
olaraq gabul edilmisdir. Lakin ABS Noriegaya qarsi isde General Noriega (de
fakto idaragi), ABS hokumati torafinden dovlat basgist kimi taninmadig tigtin
hobs va tutulmaya goro immunitet ona samil edilmomisdir.! Sexsi
immunitetin shats dairasine gsldikds iss mehkems Konqo Belcikaya qarsi
isdo vurgulayib ki, yuxarida geyd olunan sexslorle yanasi, diplomat ve
konsullar, elaca do, yiiksek vozife tutan dovlat isciloeri do tam immunitets
malikdir, belo ki, saxsi immunitetin shato dairasi qapali deyildir.!? Soxsi
immunitetin aid oldugu sexsler qrupu asagidakilardir:

Dovlat bascisi: Dovlat bascisinin soxsi immuniteti beynalxalq adat hiiququ,

miiqavilalor, beynalxalq vo yerli mahkomsalarin goerarlar1 ile taninir. Bu
soxslarin immunitetinin tarixe dayanmis asaslar1 mévcuddur, bels ki, dovlet
basgcisi institutu dovlatin “soxslogdirilmasi” hesab olunmaqla yanasi, yerli vo
beynalxalq saviyyada dovlatin “asas orqani1” sayilir.’* Ogor xarici dovlat soxsi
dovlet basgist kimi tamimirsa, tamimas: iigiin asaslar yoxdursa, soxsi
immunitet tatbiq edilmayacekdir. Cibuti Fransaya qars: isinde BOM “Arrest
Warrant” gerarma asaslanaraq gobul etdi ki, dovlst bascis1 xarici dovlatin
miilki ve cinayet yurisdiksiyasindan tam immunitets malikdir ve bu
immunitet dovlst basgis1 vezifelarine miidaxilenin garsisini alir.’* Boazi milli
moahkomaolar bu presedentlori 6z tacriibalorinds totbiq ediblar, bels ki, soxsi
immunitet masalasi nainki beynalxalq mahkamsalar qarsisinda, elaca do yerli
mohkemolards da vezifoli sexslor {izerindoki yurisdiksiyani sual altinda
qoyub. Masalan, Niderlanddaki Haaqa Oyalat Mahkemasi o zamanki ABS

° The Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v Belgium), ICJ Rep 3, §
55 (2002).

0 Yens orada, § 20, 55.

1 United States Court of Appeals for the Eleventh Circuit, 117 F.3d 1206, § 10 (11th Cir. 1997).

12 Arrest Warrant, yuxarida istinad 9, § 51.

13 Joanne Foakes, The Position of Heads of State and Senior Officials in International Law, 10, 42, 110
(2014).

14 1CJ in Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v. France), 244, § 170
(2008).
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prezidenti C.Busun Ofqanistan ve Iraqda toratdiyi miiharibe cinayetlorine
goro onun beynslxalq adat hiiququnda soxsi immuniteto malik oldugunu
vurgulayaraq meseloys baxmaqdan imtina etmisdir.’® Eynils, beynoslxalq
cinayaetlor {izorinde yurisdiksiyaya sahib olan Ispaniya Ali Mehkamasi hamin
vaxt Ruanda Prezidenti olan Paul Hagamenin isi iloe bagl bildirmisdir ki,
vazifeds olan ve immuniteto malik dovlst basgis1 tizerinds yurisdiksiyasi
yoxdur.!® 10-cu dairs iizre ABS Apellyasiya Mahkamasi da soziigedan sexsin
ABS ganunlarina gora (U.S. Alien Tort Statute) tam immunitets malik oldugu
genaoatine galmisdir."”

Hokumet bascisi: Hokumeat bascist da beynaslxalq hiiqugda sexsi immunite
sahibdir. Bu institut dovlst basgisi institutundan bir gadar forqlenir. Bels ki,
ingiltara kimi Olkolorde dovlet bascist vo bas nazir hokumat basgisi hesab
edildiyi halda, AB$-da bu institutlar bir sexsi bildirir. Konqo Belgikaya qars1
isindo BOM hokumat bascilarinin da ayriligda dovletin de-fakto rohbarlori
kimi saxsi immunitets malik oldugunu vurgulamisdir.’®

Xarici Islor Naziri: Xarici Islor Naziri dévlatin xaricdaki miinasibatlari {izra
selahiyyatli olan sexsdir. Konqo Belgikaya qars: isi Xarici Islor Nazirinin soxsi
immunitetini tesdigloyen ilk mehkemse gerarlarindandir. Bu is Belcikanin
beynolxalq cinayatlarda itttham olunan Konqo DR-nin salahiyyatli Xarici Islor

Naziri barada habs gerar1 vermasi ile baglamisdir. Bir ¢ox miialliflara gors,
miihariba va insanliq aleyhina cinayatlar toratmis saxsin immuniteti istisna
olundugu halda BOM hatta bu cinayetlarda itttham olunan vazifali soxslarin
da milli mahkamealar qarsisinda toxunulmaz oldugunu bayan edir.”

Dovlat resmisi vezifesinin icrasini dayandirdigi andan etibaren vezife
tutmazdan avval toratdiyi, situasiyadan asili olaraq, vezifs basinda olarken
toratdiyi amollars gore immunitets malikdir. Bu immunitet noviiniin genis
ohatoyo malik olmasi cinayetkarlarin cezasiz qalmas: problemina yol aca
biler. Bu sebabdan saxsi immunitet asagidak: 4 halla mshdudlasdirilmigdir:?

1. Vazifoli soxslorin veatondast oldugu dovlet terafinden miithakima
edilmosi;

2. Dovlet terefinden immunitetin gotiiriilmasi;

3. Beynalxalq cinayat moahkemalarindaki proses;

4. Vozifali saxsin tutdugu vezifaden azad edilmasi.

Dovlat rosmilarinin funksional immuniteti masaloasi Cibuti Fransaya qars:
isde On plana ¢okilmisdir. Bu gerarda mahkemsa Cibuti Respublika Prokuroru

15 The Hague District Court, KG 05/432, LIJN: AT5152, § 3.6- 3.7 (2005).

16 The Spanish Indictment of High Ranking Rwandan Officials, 6 J. Int'l Crim. Just. 1003, 1005-1006
(2008).

17 Habyarimana v Kagame, 696 F 3d 1029, 10th Cir, 1029 (2012).

18 Arrest Warrant, yuxarda istinad 9, § 51; Homginin bax: Roman A Kolodkin, Preliminary Report on
Immunity of State Officials from Foreign Criminal Jurisdiction, ILC, UN DOC A/CN.4/601 158, § 82
(2008).

19 Joint separate opinion of Judges Higgins, Kooijmans, and Buergenthal in Arrest Warrant case, § 84
(2002).

20 Arrest Warrant, yuxarida istinad 9, § 61.
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vo Dovlat Tahliikasizlik Xidmatinin bascisinin Fransa hokumeati terafinden
hebsinin beynalxalq hiiquq normalarinin pozuntusu olub-olmadig:
masalasine aydinliq gatirmisdir. Qararin 195 ve 196-c1 paraqraflarinda qeyd
olunur ki, Cibuti Respublika Prokuroru ve Dovlat Tohliikesizlik Xidmatinin
bascisinin na funksional, na do sexsi immuniteti movcuddur.?! Sgar Cibuti
Respublikas1 soziigedon soxsin emallarinin dovlstin adindan yerine
yetirildiyini vo dovlet selahiyyatlorinden istifade edilorak icra edildiyini
bildirse idi, cinayat emallari ilo bagli Fransa cinayst miithakimasi qarsisinda
immunitets sahib olard1.?2 Ciinki formalasmis beynalxalq praktikaya asasen,
dovlat resmisinin funksional immunitetini iddia eden dovlet bu barads hamin
soxsi cinayst miihakime icraatina colb eden diger dovleto moalumat
vermoalidir. Funksional immunitets sahib olan selahiyyatli soxslarin dairesi
daha genisdir, bels ki, rasmi dovlst sslahiyyatlarine malik (official capacity)
olan biitiin gaxslar bu kateqoriyaya aiddir. Lakin hansi amallerin resmi
(official capacity) vo ya geyri-rosmi (private capacity) dovlet
solahiyyetlorinden istifade edilerak tdradilmesi miisyyen edilmsalidir.
Funksional immunitet vazifs tutarken ve ya vezifaden azad olunduqdan
sonra dovlet salahiyyatlorinden istifade ederok toradilon amsllora aiddir.
“Diplomatik slagalor hagqinda” 1969-cu il Vyana Konvensiyasmin 39-cu
maddasi ile bagh hiiqugsiinas Denza bildirir ki, sger miivafiq emal iddiag1
dovlatin adindan yerine yetirilirss ve ona aiddirss, bu amsalin dovlstin amri
vo ya sanksiyasi ilo hayata kegirilmasinden asili olmayaraq, funskional
immunitet tatbiq edilocekdir.”® Adst hiiququna gore iss, dovlet orqanlari
torafinden yerinoa yetirilon harakatlor dovletin iradasi ilo heayata kegirilon
harokatlor hesab edilir.? Beynalxalq Hiiquq Komissiyasinin bu masals ilo
bagli rayi iso beladir: “Soxsi vo ya funksional immunitets sahib oldugu iddia
edilan gexslarin amallarinin giymetlendirilmasi zamani dovlet rasmisinin
motivi va hersketin mazmunundan daha cox konkret situasiyadan asili
olaraq, dovlet torafinden ona verilon salahiyyatlarle bagli olub-olmamasi
noazors almmalidir”.?

Bunu da geyd etmok lazimdur ki, Cibuti Fransaya qarst isinde Ingilters Ali
Mohkomaesine iddia orizesinde Cibuti soziigedon Konvensiyaya istinad
etmisdir. Baxmayaragq ki, ne Cibuti, no do Fransa BMT-in “Xiisusi Missiyyalar
haqqinda” 1969-cu il Konvensiyasinin {izvii deyildiler. Ingiltors Mahkemasi

21 Yuxarida istinad 14, § 195-196.

22Yens orada, § 196.

23 Eileen Denza, Colin Warbrick and Dominic McGoldrick, Ex parte Pinochet: lacuna or leap?, 48(4)
The International and Comparative Law Quarterly 949, 951 (1999).

24 Difference Relating to Immunity from Legal Process of a Special Rapporteur of the Commission on
Human Rights, Advisory Opinion, 1. C. J. Reports 1999, 62, § 62 (1999).

%5 Yearbook of the International Law Commission, Vol. 1l (Part Two), 42, Commentary to article 4, §
13 (2001).
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beynalxalq adast hiilququna asaslanaraq xtisusi missiya ile bagl xarici 6lkads
soferds olan rasmi niimayendanin toxunulmazligini qebul etmisdir. 2

II. Milli mahkemalar qarsisinda dovlat rasmilarinin habs va
tutulmaya qarsi immuniteti

Beynalxalq cinayat toratmis dovlet resmilerinin milli maehkemsalar
torofindon miithakima edilmasi dovlatlararas: siyasi miinasibatlorden dolay:
nadiran bas veren hallardan hesab edilir. Lakin hiiqugi-noqteyi nazarden
yanasgsaq, beynolxalq hiiquqgla hemin gsexslars tetbiq olunan immunitet milli
mohkomolor torafinden beynolxalq odalot miihakimasinin hayata
kecirilmasine manes toradir. Ke¢mis Cili diktatoru Pinoget barasinds Boytik
Britaniyadaki mahkema prosesi buna bir misal ola bilar. Cilideki ispan
votendaglarimin 8ldiiriilmasinds giinahkar hesab edilan Pinogetin taqibi Ispan
Mahkemasi torafinden verilon habs gorar1 (arrest warrant) ilo basladilir. Bu
habs gararina ssasen, 1998-ci ilde Londona sayahat eden eks-prezident ingilis
polislar terafinden saxlanilir. “Ekstradisiya haqqinda Avropa Konvensiyas1”
asasinda Pinogetin Ispaniyaya ekstradisiya olunmasi prosesine baglanilir.
ingiltara Lordlar Mahkamasinin qgorarina gors, eks-prezidentin immuniteti
onun ekstradisiya olunmasina sngsl toratmir, hemginin bazi hakimlar bels
genastds idiler ki, jus cogens normalarina qarsi toradilen beynalxalq
cinayotlora gore vozifali soxslor immunitetdon yararlana bilmazlar. Lakin
yekunda Pinoget agir xestoliyine gore Ispaniyaya ekstradisiya edilmir.?”
Pinoget isi beynolxalq hiiquqa gatirdiyi bir sira yeniliklore gors miihiim
ohamiyyete malik gerarlardan biri hesab edilir. 9vvala, bu qorar yiiksak
vozifoli soxslerin odalot miihakimasine calb edilmoesi tiglin bir dovlet
torafinden verilan habs qerarma ssasen bagqa dovlstlords cinayst isinin
baglanmasina sabab oldu. Ikincisi, agir beynslxalq cinayat tératmis kegmis vo
solahiyyatli dovlat bas¢ilarina qars: bir ¢cox dovletlar adalat mithakimasinin
kecirilmasinde “serbaestlik” qazandi. Pinoget isinin shemiyyati barads
hiiqugstinas Lord Milletin fikirlsri xiisusile diqgestslayiqdir: “ Bu qorarla
beynoalxalq hiiquq fuksional immunitetin “cezadan azad etmadiyi” jus cogens
normalarinin sahidi oldu”.?

Basqa bir niimuna iss Eichmann isi baresinds Israil Ali Mahkemasinin
gebul etdiyi gerardir. Meshkema Eichmannin dovlstin adindan yerins
yetirdiyi beynalxalq cinayatlorin ona immunitet vermadiyini qeyd edarak
bildirir: “Vazifali sexslor beynoalxalq cinayat hesab olunan smallari toratdiyi
zaman rasmi vozifalarindan irali gelon ohdaliklere istinad eda bilmazler,
ciinki bu, dovlastlarin suveren yurisdiksiyasindan kenara ¢ixma olardi. Ciinki
bels soxslar 6z emallarine gors fordi masuliyyast dasiyirlar.” Bu gerar bir daha

% Yuxarida istinad 14, § 185.

2 U.K. House of Lords: Regina v. Bartle and the Commissioner of Police for the Metropolis and Others,
Ex Parte Pinochet (No. 3), All England Reports, 10 (1999).

2 Yeno orada, 149.
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tosdiq edir ki, funskional immunitet jus cogens normalarinin pozuntusu
hesab edilen emollsre samil edilmir.?” Glotovonun fikrina gors ise dovlstlerin
agir beynolxalq cinayatlori coazalandirmaq Ohdaliyi “erga omnes”
ohdaliklardir ve bu 6hdalikler jus cogens konsepsiyasinin naticasidir. Belo ki,
Glotov kimi bir sira alimler diisiintir ki, jus cogens adl1 beynalxalq normalar
funksional immunitets istisna yaradan baslica hiiquqi ssasdir.3

Eks-prezidentlarlo yanasi, solahiyyetli dovlet bascilarinin da xarici
dovlatlards cinayat masuliyyatina calb olunmasi hallarina rast galinir. Libya
prezidenti M.9l-Qoaddafi 1998-2001-ci illorde Fransa mahkemasi torafinden
miithakimoa edilmisdir. I Instansiya Mshkemasininin qorarmndan iddiagt
Apellyasiya mahkeomosine sikayat orizesi yazaraq bildirmisdir ki, Qaddafi
immunitets malik oldugundan cinayat prosesinin subyekti ola bilmaz. 2000-
ci il 20 oktyabr tarixli gerarinda iss Apellyasiya mahkemasi bildirmisdir ki,
beynalxalq cinayatlards itttham olunan saxsler immunitete sahib deyillar.
Maraqlis1 budur ki, Fransa Ali Mahkamasi ise gorar1 logv edarak bildirir ki,
agirliq dearacesindon asili olmayaraq, ssalahiyyatli dovlet bascisinin
immuniteti movcuddur ve ona istisna movcud deyildir.®!

Indi iss Azarbaycan Respublikasi qanunvericiliyi ilo bu masalalarin hansi
cir tonzimlondiyine nozer yetirak. Azarbaycan Respublikasi Cinayat
Macallasinda dovlst rasmilarinin immunitetinin istisna olunmasz ile bagl har
hansi norma olmasa da, soziigeden maseale Azarbaycan Respublikasinin
Konstitusiyasinda dolay1 yolla aks olunmusdur. Bels ki, biitiin insanlarin
hiiquq ve mahkamsa qarsisinda berabarliyini 6ziinds ehtiva eden 25-ci madda
asagidaki sokilde ifads olunmusdur:?

I. Ham1 qanun ve mahkama qarsisinda baraberdir.

II. Kisi ilo gadinmin eyni hiiquglar: ve azadliglar: vardir.

III. Dovlst, irginden, etnik moansubiyystinden, dininden, dilindan,
cinsinden, mengeyinden, amlak vaziyyetinden, qulluq movqgeyinden,
aqgidasindan, siyasi partiyalara, hamkarlar ittifaglarina ve diger ictimai
birlikloro mensubiyystinden asili olmayaraq, har kosin hiiquq ve
azadliglarinin beraberliyine teminat verir. Insan ve vetendas hiiquglarini v
azadlhiqlarini irqi, etnik, dini, dil, cinsi, mansayi, aqids, siyasi ve sosial
mansubiyyate goro mehdudlasdirmaq qadagandar.

IV. Heg kasa bu maddanin III hissesinde gostorilon asaslara gore zorer
vurula bilmaz, giizestlar ve ya imtiyazlar verils bilmaz, yaxud giizagtlarin ve
ya imtiyazlarin verilmasindan imtina oluna bilmaz.

29 Attorney - General of the Government of Israel v. Eichmann (Israel Sup. Ct. 1962), 36 Int'l Rep. 277,
277 (1968).

30 Ismayil Mahmudov, Immunity as a Main Obstacle on the Way of National Prosecution of
International Crimes, 5 Baku St. U.L. Rev. 83, 91 (2019).

31BBC News: France will not prosecute Gaddafi (13 Mart 2001), burada bax:
http://news.bbc.co.uk/2/hi/europe/1218245.stm (Son baxis tarixi: 11 May 2020-ci il).

32 Azorbaycan Respublikasinin Konstitusiyasi, mad. 25 (2019).
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V. Hiiquq va vozifalarls bagh gorarlar gobul edan ddvlst organlar1 ve
dovlat hakimiyyoeti salahiyyaetlarinin dasiyicilar: ile miinasibatlorda har kasin
baraber hiiquqglar: temin edilir.

AR Cinayeat Macallasinin 6-c1 maddasinds cinayet toratmis soxslorin
ganun qarsisinda irqinden, milliyyetinden, dininden, dilinden, cinsindaen,
moangayindan, emlak vaziyyetinden, qulluq movgeyindan, aqidesindan,
siyasi partiyalara, hemkarlar ittifaqlarma, diger ictimai birliklars
mansubiyyetindan va diger hallardan asili olmayaragq, cinayst masuliyyatine
calb olunmaqda barabar olduglar: geyd olunub. Lakin konstitusion normalar
va AR Cinayest Macallasinin 6-c1 maddasi beynslxalq cinayst toratdiklari
halda vozifali soxslorin horokatlorinin tamamilo cozadan azad olunmasini
nazards tutmur.

AR Konstitusiyasi cinayet taqibinden azad olan goxsleri bels siralayir:
Azarbaycan Respublikast Prezidenti, Azearbaycan Respublikasi Vitse-
prezidentlori, Azoarbaycan Respublikasi Milli Maclisinin deputatlars,
hakimlor. Lakin toxunulmazlifi aradan qaldiran bir sira hallar da
movcuddur. Masalan, Azarbaycan Respublikas1 Milli Maclisinin deputati
cinayot basinda yaxalanarsa, tutula bilor. Belo olduqda Azerbaycan
Respublikasi Milli Mbaclisinin deputatin1 tutan orqan bu barade darhal
Azarbaycan Respublikasinin Bas Prokuroruna xsber vermalidir. Azsrbaycan
Respublikas1  Milli Maclisinin deputatinin  toxunulmazlhigina yalnz
Azarbaycan Respublikasi Bas Prokurorunun toqdimatina asasen, Azarbaycan
Respublikasi Milli Moaclisinin qorar1 ilo xitam verilo bilor.3® Vo yaxud
Prezidentin impi¢gment qaydasinda vazifedan kenarlasdirilmasi halinda, yani
- Azarbaycan Respublikast Prezidentinin vazifoeden kenarlasdirilmasi
tosabbiisli Azarbaycan Respublikasinin Prezidenti agir cinayat toratdikde
Azarbaycan Respublikasi Konstitusiya Mahkemasinin tegebbiisii ila
Azarbaycan Respublikasi Ali Mahkemasinin 30 giin miiddstinds verilan rayi
asasinda Azarbaycan Respublikasinin Milli Maclisi qarsisinda irali stirtila
bilar. Natics etibarils, bels ganasta gals bilarik ki, yerli hiiquqgla temin olunan
toxunulmazliq dovlst resmilerinin mosuliyyate calb edilmasi iiclin osas
manea sayilmuir, ¢iinki immunitetin aradan qaldirilmasi proseduru da oksar
dovlatler terafindan tetbiq edilir.

III. Dovlatlarin qarsiliqli ve beynalxalq mahkamsalar qarsisindak:
ohdsliklari arasinda ziddiyyat

Beynolxalq Cinayst Mahkemasinin Roma Statusunun gebulu beynalxalq
hiiquq ve praktikada inqgilaba sebab olmusdur. Qeyd etmak lazimdir ki, Roma
Statusunun basglica prinsipi “har kasin adalot miihakimasi qarsisinda
baraborliyi” prinsipidir. Roma Statusunun bu fundamental prinsipi 27-ci
maddads oks olunmusdur. Beynslxalq Cinayst Moshkemasinin Roma

33 Yeno orada, mad. 90.
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Statusunun 27-ci maddesi diger konvensiyalardan ferqli olaraq, dovlat
rosmiloarinin toxunulmazhiginin istisna halini nazerds tutur:*

27.1. Roma Statusu vazifasinden asili olmayaraq, biitiin saxslers barabar
totbiq edilir. Xiisusile bir dovlst ve ya hokumsat bascis;, hokumatin va ya
parlamentin iizvii, secilmis bir niimaysnda ve ya hokumat rosmisi heg bir
halda bu Statusa gors cinayet masuliyystinden azad edilmir.

27.2. Hom daxili hiiquq, ham ds beynslxalq hiiquqda soxse aid edilon
immunitet vo xiisusi prosedur qaydalari Beynoalxalq Cinayat Mahkamasini
hamin saxs tizerindaki yurisdiksiyasindan azad etmir.

Miivafiq norma Yuqoslaviya ve Ruanda ad hoc tribunallarmnmn
Statuslarinda da aks olunaraq beynolxalq adast hiiququnu da 6ziinds ehtiva
edir. Sierra Leone Xiisusi Mahkamasi Charles Taylor gararinda beynalxalq
mohkemaler qarsisinda dovlst resmilerinin immunitetinin istisnasmin
beynalxalq adat hiiququnu tagkil etmasini vurgulamisdir.®® Roma Statunun
maddi normalarinin adst hiiququna sdykenmeasi he¢ do teacciiblii
olmamalidir, ¢iinki BMT-nin Toahliikesizlik Surasi geyri-tizv dovlstlor ve
onlarin vatendaslar ile ds bagli Statusun tatbiq edilmasi il bagli miivafiq
gorarlar gebul edir. Lakin aydin masoaladir ki, Tohliikesizlik Surasi beynalxalq
hiiququ yarada bilmaz, onu tetbiq eds bilar.*

Yuxarida geyd olunan norma Roma Statusuna tizv olan dovlastleri ham
daxili, hem da beynslxalq hiiquqda sexss aid edilon xarici dovlestin cinayet
yurisdiksiyasindan immunitet vo Beynalxalq Cinayst Moahkomasi il
amokdasliq etms Ohdsliyi baximindan ¢etin veziyystde qoyur. Digoer
torofdon, Roma Statusunun 98-ci maddosi iso Mohkemaonin tizv dovletler
qarsisinda habs va taslim etma tolobinae miisyyan mahdudiyyat qoyur:¥

98.1. Ogor mahkomsa axtarilan soxsin vetondasi oldugu 3-cii dovlstin
immunitetin gotiiriiliimasi ilo bagh raziigim almazsa, moehkemsa il
amokdaglq etma diger dovletin diplomatik immunitetls bagli beynalxalq
hiiqugla gorunan diger o©hdsliklorini tohliike altina atarsa, Beynalxalq
Cinayoat Mahkemasi tizv dovlat qarsisindaki talobini davam etdire bilmaz.

[k baxigda bir birine zidd goriinen bu 2 maddenin sslinde zidd olub-
olmamasin aydinlasdirmaq tiglin qanunvericinin moagqsadini
miiayyenlasdirmali, yani tarixi tafsir (legislative history) metodundan istifade
etmoliyik.?® Statusun hazirlanmas: merhslasinds 27-ci maddenin damisiglar
zamani prioritet olmamasi els ds teaccliblii olmamalidir, ¢iinki Beynalxaq
Hiiquq Komissiyasinin Beynalxalq Cinayst Mahkamasinin ilkin Statusunun
hazirlanmasini hayata keciren isci qrupu 1993-cii ve 1994-cti il maruzslarinde

34 Rome Statute of the International Criminal Court (last amended 2010), art. 27 (1998).

% Prosecutor v. Charles Taylor, Case No SCSL-2003-01-1, Decision on Immunity from Jurisdiction, §
52 (2004).

3 paul C. Szasz, The Security Council Starts Legislating, 96 AM. J. INT’L L. 901, 904 (2017).

87 Yuxarida istinad 34, art. 98.

% Farhad Mehdiyev, Hiiquq nazariyyssi, 82-85 (2017).
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bu suali cavablandirmamigdir.® Beynalxaq Hiiquq Komissiyasinin “Siilh ve
baseriyyetin tohliikasizliyi sleyhinae cinayastlor” Macallasinin ilkin versiyast ilo
bagl maruzesinds qeyd edilmisdir ki, siilh ve bagariyyat sleyhina cinayat
toraden fordin vazifesi dovlet ve ya hokumoat bascisi olmasindan asihi
olmayaraq, onu cinaysat mosuliyystinden azad etmir vo cozasm
yungitillosdirmir.® Roma Statusunun qanunvericilik tarixini veraqlomak
olduqca ¢otindir, ¢linki Statusun hazirliq moerhalesinde danisiglarin geyri-
rosmi ke¢masi vo sanadlorin arxivlasdirilmemasi maddas 27-nin ilkin tafsirinin
miioyyon edilmasinden bizi uzaqlasdirir. Lakin bir ¢ox miislliflor geyd edir
ki, madds 98 madda 27-nin tasirini zsiflotmir, onun fundamental prinsiplarini
tohliike altinda qoymur. Statusa iizv olan dovlatlar 27-ci maddenin dévlat va
ya hokumst bas¢isinin immunitetini istisna etdiyini gebul edesrsk onu
ratifikasiya etmiglor. Mosalen, Fransa Konstitusiya Moshkemasi Statusu
ratifikasiya etmoak tiglin Konstitusiyaya diizalis etmoak barads garar gebul
etmisdir. Clinki Fransa Konstitusiyasi Prezidentin, hokumat vo parlament
tizvlerinin cinayet yurisdiksiyasindan toxunulmazhigimni neazerde tuturdu.
Beynslxalq 9dalat Mahkemasi Yerodia qerarinda geyd edir ki, hazirki ve
avvalki Xarici Islor Nazirina beynalxalq hiiquqla verilmis immunitet cinayot
miihakimo icraatina, xiisusilo da, Beynolxalq Cinayst Moahkemasi do daxil
olmagla, beynslxalq cinayat tribunallar1 qarsisindaki cinayat prosesine mane
olmur.*

Roma Statusunun immunitetls bagli normalar1 hals do dovlatlar tarafinden
birmenali qarsilanmamaqdadir. 98-ci maddanin Roma Statusunun danisiqlar:
zaman diggatdan gisman kenarda qalmasi ABS kimi dovletler tarafinden
moharatlo istifade edilir. Masalon, Bus administrasiyasi diger dovlstlarle
ikitorofli immunitet razilasmalar1 baglayaraq 6z vetendaslarinin golacokda
BCM-s tohvil verilmasinin “qarsisini alir”.*? Ciinki ABS Roma Statusuna tizv
olmasa da, meahkemenin qeyri-lizv dovletlerin vetendaglar1 tizerinds da
yurisdiksiyas1 movcuddur. Hatta Avropa Parlamenti do belo ikitarafli
“qabaglayic1” miiqavilalorin Roma Statusuna zidd oldugunu elan etso dbo,
artiq 2006-c1 iledek ABS 100-dan ¢ox bu tipli miiqavile imzalamigdir.® ABS
BCM-noa qarst propoqandasimni davam etdirorken Afrika Olkelori: Uqanda,
Kongo DR, Markoazi Afrika Respublikasi mahkemaya miiraciat etdilar. # Bu

39 Report of the Working Group on the question of an International Criminal Jurisdiction, in Report of
the International Law Commission on the work of its forty-fourth session, 47 U.N. GAOR Supp. (No.
10), U.N. Doc. No. A/47/10 (1992), Report of the International Law Commission, U.N. GAOR, 49th
Sess., Supp. No. 10, U.N. Doc. A/49/10 (1994).

40 Draft Code of Crimes against the Peace and Security of Mankind with commentaries, in Report of
the International Law Commission on the Work of its Forty-eighth Session (A/51/10), 26-27 (1996).
41 Arrest Warrant, yuxarida istinad 9, § 61.

42 Leila Nadya Sadat, Summer in Rome, Spring in the Hague, Winter in Washington - U.S. Policy
towards the International Criminal Court, 21 Wis. Int'l L.J. 557, 590 (2003).

4 Coalition for the International Criminal Court Factsheet, Status of U.S. Bilateral Immunity
Agreements (2016), burada bax: http://www.iccnow.org/documents/CICCFES_BIAstatus_current.pdf .
4 ICC, Press Release, President of Uganda refers situation concerning the Lord’s Resistance Army
(LRA) to the ICC, ICC-20040129-44 (Jan. 29, 2004); Homginin bax: ICC, Press Release, Prosecutor
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miiraciatlar (self-referral) mahkemaonin isloyo bilacayins inam yaratsa da, bazi
miialliflor Afrika suverenliyinin taninmasini Afrika liderlarinin BCM ils
amokdasgliq etmasi ila slagalondirirdiler. Lakin Sudanin Prezidenti ©l-Besirls
bagli mahkamanin 2009 ve 2010-cu illards ¢ixardig1 habs garar:1 bunun dogru
olmadigmi  gostordi.  Amerika  hiiqugsiinaslarinin ~ mehkamanin
yurisdiksiyasindan qagmaga calisdig1 kimi Ol Basir de qeyri-lizv dovlstin
Prezidenti kimi BCM-in yurisdiksiyas1 garsisinda toxunulmaz oldugunu
iddia edirdi, lakin mahkema onun sikaystini gebul etmayarak bildirdi ki, 27-
ci maddanin teleblari altinda o, immunitets malik deyil ve Sudanin geyri-tizv
dovlat statusu mehkemanin yurisdiksiyasina tesir etmir.*> BCM-si Ol-Besir
2011-ci ilde Malavi, Cad ve Canubi Afrikaya sayahat edoarden onun habs
olunmasi1 barade “Note Verbale” gonderse ds, onlar Sl-Basirin hazirki
prezident kimi beynoelxalq iimumi hiiquq daxilinde immunitets malik
olmasmi asas gatiraroek, moahkemanin omoakdaglq talebini yerine
yetirmomisdirlor.*® Moahkoamo isa Nuremberq ve Tokio tribunallariin
presedentlarini rahbar tutaraq bildirdi ki, ister avvalki, istersa ds selahiyyatli
dovlet bascisinin immuniteti beynslxalqg mahkems qarsisinda miihakims
olunmasina angol torotmamalidir, ¢linki beynalxalq adat hiiququ jus cogens
normalarinin pozuntularina gore beynalxalq meahkemsalar tersfinden dovlst
bascilarinin hebsi emrinin onlarin immunitetinin istisna edilmasini taniyir. 4

Ovvela, gabul edilmalidir ki, BCM qarsisinda dovlst baggisi immuniteti ilo
bagli ziddiyyat hiiquqi masaladan daha ¢ox, siyasi masaladir. Nuremberq
tribunalindan baslayaraq, beynalxalq cinayat hiiququ beynalxalq tribunallar
qarsisinda jus cogens normalarinin pozuntusuna gora tutdugu vezifedan asili
olmayaraq, istenilon soxsin immunitetinin aradan qaldirildigin1 agiqca
nazardas tutmusdur. Bunun ti¢iin BHK-1n isins vo Nuremberq vo Tokio kimi
ad hoc tribunallarinin yaradilmasina baxmaq kifaystdir. Roma Statusunun
matninin interpretasiyasi, matnin hazirlanmasinda istirak edean gexslarin
yazilar1 gostorir ki, Roma Statusunun 27(1) va 27(2) maddalarine Nuremberq
presedenti vo beynolxalq adst hiiququnun prizmasindan yanasilmisdir. ABS
Roma Statusunun danigiglar1 zamani onun diplomatik immuniteti tahliike
altma qoydugunu iddia edersk, Oziinii “suverenliyin boladgisi”

receives referral of the situation in the Democratic Republic of Congo (Apr. 19, 2004); ICC, Press
Release, Prosecutor receives referral concerning Central African Republic (Jan. 7, 2005).

4 Situation in Darfur, Sudan, Prosecutor v. Omar A. Bashir, Decision on the Prosecution’s Application
for a Warrant of Arrest against Omar Hassan Ahmad Al Bashir, Case No. ICC02/05-01/09, § 36, § 40
(Mar. 4, 2009).

4 Prosecutor v. Omar Hassan Ahmad Al Bashir, Corrigendum to the Decision Pursuant to Article 87(7)
of the Rome Statute on the Failure by the Republic of Malawi to Comply with the Cooperation Requests
Issued by the Court with Respect to the Arrest and Surrender of Omar Hassan Ahmad Al Bashir, Case
No. ICC-02/05-01/09, § 6 (December 13, 2011) [Malawi Decision]; Homginin bax: Prosecutor v. Omar
Hassan Ahmad Al Bashir, Decision Pursuant to Article 87(7) of the Rome Statute on the refusal of the
Republic of Chad to Comply with the Cooperation Requests Issued by the Court with Respect to the
Arrest and Surrender of Omar Hassan Ahmad Al Bashir, Case No. ICC-02/05-01/09, § 13-14 (Dec. 13,
2011) [Chad Decision].

47 Malawi Decision, yuxarida istinad 46, § 43.
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adlamndirmisdir. Status Bil Klintonun doévriinde imzalanib, Obama
donaminda dastoklonss da, C.Bus BCM-a qarst aks movqgeds olmusdur. D.
Trumpun maslahatgisi olan John Bolton iss daha da irali gedarak, BCM
hakimlorinin =~ 6lkeye girisine moahdudiyyst qoyulmasi, Amerika
vatondaslarinin mahkemsa tersfindon taqibine komak eden sirketlorsa ve
dovlstlere qars1 sanksiyalar irali siiraceyini geyd etmisdir.®® ABS-in dovlet
suverenliyi ideyasi, xiisusile beynslxalq cinayat hiiququnun ruhuna ziddir.
Roma Statusunda 4 cinayet terkibinde ifads olunan jus cogens qadaganedici
normalar barasinde tizv dovlstler terafinden sks movqge niimayis edirilo
bilmaz.# Roma Statusunun 98-ci maddasi dovlst suverenliyinin teminins
xidmaot etso do, bu, jus cogens normalarinin beynalxalq adat hiiququndaki:
movqeyina tosir etmameslidir. Lakin 27-ci maddenin tatbiginden aydin olur
ki, beynalxalq hiiqugqla immuniteto malik olan resmi vazifelor mahkamsa
qarsisinda elos do miivaffoqiyyatls totbiq edilmir.

Ol-Basir gorarinin beynoslxalq timumi hiiquq tglin shamiyystli basqa
tocriibesi do movcuddur. BMT Nizamnamesinin VII faslinde gostarildiyi
kimi, Tahliikasizlik Suras1 har bir halda siilhs tahliikenin yaranmasi, stilhiin
pozulmasiin ve ya tecaviiz aktinin olmasmi miisyyen edir,... beynalxalq
stilhiin va tahliikasizliyin qorunub saxlanilmasi maqsadi ilo Nizamnamaenin
41-ci vo 42-ci maddalarine uygun olaraq, miivafiq todbirler goriilmasi barads
gerar gabul etmak salahiyyatlarindan istifads edir.>® Roma Statusunun 13(b)
bandina gors, Tohliikesizlik Surast BMT Nizamnamasinin VII bélmasinda
gostorilon hallar movcud olduqda, Beynslxalq Cinayst Mshkemasine
miiraciet edilmasi beynslxalq cinaystlars baxilmasi ticiin hiiquqi ssas ola
bilor. 9]-Bosirin Sudan terafinden habs edilib BCM-o gondarilmasi ilo bagh
Tohliikasizlik Surasmin 1593 sayli gerari1 gosterir ki, bu yolla yaranan
moahkemenin miihakims sslahiyyati neinki tizv dovletlers, hetta geyri-iizv
dovlastlore do mahkama ile emakdasliq etma 6hdsliyini samil edir.5!

Indi ise beynoalxalq praktikada dévletin vazifali saxslarinin toxunulmazlig
mosalasinin neco tonzimlondiyine baxaq. Afrika ittifaqi liderlari ve onlarin
dastekgilari BCM-a tizv dovletleri elacs dos geyri-iizv dovlstlari inandirmaga
calisirlar ki, hatta jus cogens normalarinin pozuntusuna gore do dovlet
bascisinin immunitet hiiququ onu beynalxalq cinayst mahksmasi qarsisinda
miithakime edilmakden qoruyur. Diistiniiriik ki, mehkema Avropa 1ttifaq1na
hiiquqi tesir etmoaklo yanasi, Roma Statusunun 21-ci maddasini ve

4 John Bolton, Protecting American Constitutionalism and Sovereignty from International Threats,
Remarks delivered to the Federalist Society (10 September 2018), burada bax:
Www.justsecurity.org/60674/nationalsecurity-adviser-john-bolton-remarks-international-criminal-
court/, (Son baxig tarixi: 10 May 2020-ci il).

49 M. Cherif Bassiouni, International Crimes: Jus Cogens and Obligatio Erga Omnes, 59 Law and
Contemporary Problems, 63, 68 (1996).

%0 Charter of the United Nations, yuxarida istinad 7, chapter VII.

°1 Resolution 1593 of the Security Council (2005), burada bax: https://www.icc-
cpi.int/NR/rdonlyres/85FEBD1A-29F8-4EC4-9566-48EDF55CC587/283244/N0529273.pdf
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Miiqavilaler hiiququ hagqinda Vyana Konvensiyasini asas gotirarak siyasi
tozyiq de gostarmalidir. Artiq qebul edilmisdir ki, Maddas 27 beynslxalq adat
hiiququnu 6ziindas ehtiva edir ve o, madds 98 ils birlikda tafsir edilmalidir.>

BCM ©l-Basirla bagli 6 gerarinda RS-na tizv olan dovlatlorin O1-Basiri habs
etmoa Ohdsliyinin oldugunu vurgulasa da, 6z esaslandirmasinda els da
getiyyetli olmamugdir. Moaselon, BCM ilk gorarlarinda Nuremberq
Nizamnamaosinin prinsiplerini vo Roma Statusunu rohbar tutaraq, dovlat
bascilarinin immunitetinin beynsalxalq mahkamsalar garsisinda miithakima
olunmasina heg bir angal toratmadiyini bildirse de, ABS va Afrika Ittfaqinin,
elaco de, hiiqugsiinas-alimlarin RS-in dovlst bascilarina ve gqeyri-lizv
dovlatlore samil edilmasine qarst eks movqgeyi mahkamo torkibini bu barads
yeniden diisiinmoays vadar etmisdir.

Yuxarida geyd olundugu kimi BOM Konqo Belcikaya qarsi gerarinda
Dovlat baggist vo Xarici Islor Nazirinin milli mehkemaler qarsisinda
immunitets malik oldugunu vurgulamisdir. Masalon, ©l-Basir prezident
postunda olarken Cenubi Afrikaya seyahat edon zaman orada birbasa
miithakims edils bilmazdi. Lakin ssas sual burada ortaya ¢ixir ki, beynoslxalq
moahkamanin yurisdiksiyasi oldugu halda onun talabi ils vazifali soxslor milli
moahkemaler qarsisinda adalat mithakimesina calb edile bilor mi? Bu halda
agor moahkemanin yurisdiksiyasinin formalasmasinda esas vasitagi
Tohliikasizlik Surasidirsa,onun beynoalxalq mahkemalar qarsisinda ittiham
edilmak {i¢lin dovlet rosmisinin immunitetini aradan qaldirmaq selahiyyati
vardir. Bu o demakdir ki, agor Tohliikasizlik Surasi torafinden verilan gerara
asasan BCM-in yurisdiksiyas1 hayata kegirilirse, vozifali saxslar hatta milli
mohkomaolor qarsisinda da immunitetdon mohrum olacaqglar.Bu haldai
immunitetin aradan qaldirilmasmin esaslar1 Roma Statusunda ve
Tohliikesizlik Surasinin miivafiq masale ile bagl gerarinda 6z oksini tapur.
Biitiin bunlar onu gostarir ki, Tehliikasizlik Suras1 Roma Statusunun 27-ci
maddasinds nazards tutulmus “sexsin vazifasinin onu masuliyyatden azad
etmamasi”, “har kesin mehkemsa qarsisinda berabar olmasi1” prinsiplarini
gebul edir.

2017-ci il 29 martda Ol-Basir Irodaniyaya 28-ci Orob Sammitinda istirak
etmoak {igiin safor edonds, lordaniya ©l-Basiri habs edib BCM-na toqdim
etmoali idi. Lakin fordaniya BCM-in 2017-ci il 11 dekabr tarixli gqerarindan
sikayot verarak bildirir: “Madds 98 Ol-Basirin habs edilmasi chdaliyinden
imtina etma soalahiyyoti verir, 27-ci madds isa beynslxalq adat hiiququ
daxilinds 9l-Basirin immunitetini aradan qaldirmur, ¢linki 9rab Dovlatlori
Ligasmin immunitet va salahiyyaetlor bareds Konvensiyasi Dovlet bascisi kimi
Ol-Bosirin hebs ve tutulmadan immuniteto malik oldugunu bildirir.
Hamginin, Roma Stautu geyri-tizv dovlstlera 6hdsliklar yiiklays, hiiquglarini
mohdudlasdira bilmaz va Toahliikesizlik Surasinin 1593 sayl qorar1 9l-Basira

52 Malawi Decision, yuxarida istinad 46, § 39, § 139.
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immunitet temin edilmesi ilo bagl lordaniyamin &hdoliklerine tesir edas
bilmoz” .5 1ordaniya bildirir ki, BCM tizv ve ya geyri-tizv dovlarin salahiyyaetli
dovlat bascis1 olmasindan asili olmayaraq, onun tizerindes yurisdiksiyasim
hoayata kecire bilmaz. Yalniz dovlat 6z vatondasimnin immunitetini aradan
qaldira bilar, bu halda madds 98 mahkemanin “teslim et” telsbine angsl
torotmayocokdir.®* Vozifali soxslorin cezadan uzaq qalmasi mosalesine
goldikda isa Irodaniya bildirir ki, dovlat basgisinin vezifods olarken malik
oldugu soxsi immunitet vozifodon getdikden sonra 6z qiivvesini itirir, bu
halda ise o, adalet miithakimasine colb edils bilor.

Notico

Yuxarida geyd olunan arqument va moahkoma presedentlarine
baxmayaraq, unutmaq lazzm deyil ki, ytliksek vazifoli dovlst resmilsrine
verilon immunitetin maqgsadi tokco dovlet suverenliyinin ve dovletlarin
islorine qgarismamagin tomini yox, hamginin dovlatloraras: effektiv
miinasibatlati tomin etmakdir. Qabul edilmalidir ki, yiiksek vezifsli dovlst
rasmilarinin tam immunitet masalasi artiq els ds aktual deyildir. Beynalxalq
xarakterli cinayotloro gore naninki milli mahkemalar, eloco do beynalxalq
mohkemalar qarsisinda dovlet resmilerinin  immunitetinin aradan
qaldirilmas1 praktikasina rast golinir. Artiq beynoalxalq adet hiiququn
soziigeden cinayotlore gore selahiyystli ve kecgmis dovlet iscilarinin
immuniteti masalosinda forq qoymamaqdadir. Lakin Beynoalxalq Odalat
Msahkemasinin dovlet vazifsli soxslerinin beynslxalq tribunallar garsisinda
miihakime edilmasi zamani immunitetinin saxlanilib-saxlanilmamasi barada
goti movqgeyi halo ki yoxdur. Bu isa beynalxalq praktikada xeyli ¢atinlik
toradir. Amma Beynolxalq Cinayst Mahkamasinin movgeyi iso qatidir. BCM-
da baxilan 91-Basir gerar1 agir beynalxalq cinaystlordas itttham olunan dovlat
vozifalilorinin (Dovlet bascis;, Xarici Islor Naziri, Hokumat bascisi)
beynalxalq tribunallar qarsisinda miihakimos edilon zaman immunitetina
istisna taniyir vo Roma Statusuna tizv, hatta geyri-tizv dovlstlar qarsisinda
dovlat resmilarinin hebs olunub tahvil verilmasi talabini qoyur.

Dovlet resmilerinin immuniteti movzusundaki geyri-deqiq praktika onlarin
asassiz olaraq beynolxalq tribunallar qarsisinda miihakime edilmasinae do yol aca
bilor. Buna gora ds, ABS kimi bir cox dovletler Roma Statusunun immuniteti istisna
edon maddalarine garst sks movgeds ¢xas edsrak bunun dovlstlerin suverenliyi
prinsipine zidd oldugunu vurgulayirlar.

Diger torafden, ermaniler torafinden Azsrbaycan Respublikasma qars: toradilon
cinayatlorin beynalxalq xarakterli oldugunu ve xarici vozifsli saxslar torsfinden tegkil
edildiyini nezars alsag, Roma Statusunun miivafiq maddslarinin tetbigi imkanlarmi

%8 The Hashemite Kingdom of Jordan’s appeal against the "Decision under article 87(7) of the Rome
Statute on the non-compliance by Jordan with the request by the Court for the arrest and surrender of
Omar Al-Bashir”, No.ICC-02/05-01/09, § 81(12 March 2018).

% BBC ‘Profile: Sudan’s Omar al-Bashir’, BBC News (6 April 2016), burada bax:
https://www.bbc.co.uk/news/mobile/world-africa-16010445 (Son baxis tarixi: 11 May 2020-ci il).
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aydin gore bilarik. Bu baximdan beynolxalq cinayatlorin ayri-ayri névlsrinin terkib
elementlorinin miivafiq beynelxalq hiiquq normalarma ve presedent hiiququna
asaslanmagqla otrafli sorh edilmasi Azarbaycan Respublikasinin hiiquq miihafize
organlar1 vo mahkemealeri tigiin do boyiik shemiyyeto malikdir. Diger torafden,
gostorilon normalarla Azerbaycan Respublikast Cinayat Macallesinin miivafiq
miiddsalarmm miiqayissli tehlili 6lke qanunvericiliyi tigtin olduqca vacibdir.
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Royal Maharramov*

ATHM QORARLARININ MILLi-HUQUQI
TONZIMETMOYO TOSIRI

Annotasiya

Bagda Avropa Insan Hiiquqlari Konvensiyast olmagla, beynalxalq miigavilalarin yeri
masalasi biitiin diinyada hamiso miizakira obyekti olmusdur. Avropa Insan Hiiquglar:
Moahkamasi Avropa Insan Hiiquglar: Konvensiyast vasitasila (bu konvensiya Azarbaycan
Respublikast tarafindan qabul edilmisdir) qurulmug bir mahkamadir. Bu sababdon maqalada
Avropa Insan Hiiquglar: Konvensiyas: va Avropa Insan Hiiquglart Mahkamasi, hom da
beynalxalg hiiququn milli hiiquqa tasiri aspektlori tahlil olunmusdur.

Insan hiiquglar: ilo bagl beynalxalq normalarla daxili qanunlar arasindak: ziddiyatdon
konarda gqalan masalalor aktualli§ini davam etdirir. Moaqalada hamin ziddiyyatlara atrafli
tadgiq olunmus, taklif va tovsiyalar irali siiriilmiisdiir.

Abstract

The issue of the status of international agreements including the European Convention on
Human Rights has always been controversial all over the world. The European Court of
Human Rights is a court established in the frame of the European Convention on Human
Rights which is also ratified by Azerbaijan. Therefore, the European Human Rights
Convention and European Human Rights Court and the place and applicability of
international law are examined in this context.

Collisions between international human rights norms and domestic law preserve their
actuality. In the article, these collisions were analyzed in detail and recommendations were

put forward.
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Giris

rtiq diinyanun biitiin 6lkalarinds hiiquq sahasinds inteqrasiya

Amarhalasina ke¢misik. Bu marhalonin meydana goalma miiddati ise

beynoalxalq ve regional teskilatlarin ortaya ¢ixmasi ilo baslayib.

Belalikls, beynalxalq sferada hazirlanan razilagmalar ve miiqavilalar yerli
hiiququn bir pargasina gevrilmoays baslada.

Tacriibads bas veran yeniliklor nazeriyyads do fikir ayriliglarina getirib
¢ixardi. Onu da nazar almaq lazimdir ki, har bir dovlet daxilinds formalasan
hiiqugi yanagsmaya milli hiiququn ve milli hiiquq diistincasinin tesiri
danilmazdir. Bu sebebden do maqalode Avropa Suras: 6lkeleri tiglin totbiq
edilmali olan AIHM gorarlarmin dolay1 yolla beynalxalq miigavilalarin
iyerarxiyadaki yerini miieyyen etmok {iglin nazariyyedeki problemlara
Almaniya, Tirkiye ve Azarbaycan hiiququ miistovisinde serh vermoayas
calisilacaq.

I. Nazariyyada olan mévcud problemlar

Beynoalxalq miiqavilalerin daxili gqanunvericilikdeki yeri homise hiiquq
alimleri arasinda miizakire movzusu olub. Ilkin problem kimi beynalxalq
miiqavilslerin nece totbiq edilmasi xiisusi vurgulanmalidir. Bu masalenin
halli barads timumi bir fikir formalasmadan yerli gqanunvericilikls daxili
ganunvericiliyin subordinasiya masalasi 6z aktuallig1 ilo glindomi masgul
etmoyo baslay1b. Bugiine gedar yuxarida geyd edilen iki problemls bagl haloe
ds ortaq bir fikre gelinmadiyini bildirmak yerinas diiser. Har bir 6lkada farqli
genaata golindiyi liglin bu masalalarle bagli, ilkin olaraq, nazari fikirlari
yazmaq, daha sonra ise konkret olaraq Almaniya Federasiyasi, Tiirkiyo
Ciimhuriyysti ve bizim o6lkemizde AIHM  qerarlarimin  daxili
ganunvericilikdaki yerine nazar yetirmak garakdir.

Beynalxalq miiqavilalorin tatbiq edilmasi hiiquq sistemlorine gore bir-
birinden farqlenir. Basqa sozle desak, har bir 6lke tetbiginds basqa bir
qaydadan istifads edir. Bir ¢ox 6lkaler 6z daxili qanunvericiliyini beynalxalq
miiqavilelore uygunlagdirir. Bu kimi 6lkalars Finlandiyam misal gostormak
miimkiindiir. Finlandiyanin daxili qanunvericiliyi ilo beynalxalq miigavile
arasinda ziddiyet yaranarsa, bu masale Milli Maclisde miizakiraya qoyulur
va daxili ganunvericilik beynalxalq miigavilays uygun sekilds deyisdirilir.

Digor bir yanasma torzi ise beynalxalq hiiqugla milli hiiququn forqli hiiquq
sistemlori olmasimi diisiinmekdir. Oslinds, beynslxalq hiiquq ile milli
hiiququn farqli sistemler olub-olmamasi masslasi, hiiququn manbalarinda
pozitivist nazariyyenin, yoxsa tebii hiiquq nazariyyesinin terafdari
olmagimizdan asilidir.! Hatta beynalxalq hiiquq sahasinds an taninmis alim
olan Hans Kelsen bels normativ pozitivizim tarafdari olub.?

! Forhad Mehdiyev va Emin Quliyev, Hiiqug Nazariyyasi, 216 (2018).
2 Bax: Hans Kelsen, General Theory of Law and State (1945).
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Ikinci problem kimi iso beynslxalq miiqavilalorin subordinasiya
mosalasidir. Beynslxalq hiiqugmu yoxsa daxili qanunvericilikmi {istiin
tutulacaq? — 9sas miibahise bu sualin cavabini tapmaqdadir. Beynalxalq
hiiququn daxili hiiquqa tesir etmasi barade miixtelif Olkalorin
konstitusiyalarinda istinadlar vardir. Masslan, bizim Konstitusiyamizin 10-cu
maddasi, Federal Almaniya Konstitusiyasimin 25-ci maddssi, Avstraliya
Konstitusiyasmin 9.1-ci maddassi, Belgika Konstitusiyasiin 167-ci maddasi,
Hollandiya Konstitusiyasinin 90-95-ci maddaleri, Irlandiya Konstitusiyasmin
29-cu maddosi, Ispaniya Konstitusiyasinin 95-96-ct maddolari vo s.
Beynslxalq hiiquq insan haqglarinin miihakima yolu ile qorunmas: va
beynoalxalq cinayat hiiququ sahasinda galdiyi yer barads, beynalxalq soviyada
tam olaraq nailiyyet qazanib desok, bir gadar diizgilin seslonmaz. Amma
goldiyi yeri do yox saymaq miimkiin deyil.?

II. Alman hiiququ

Ik 6nce geyd etmok lazimdir ki, Almaniya Federal Respublikasinin
Konstitusiyasinin 25-ci maddasinds bu barads gosteris vardir: “Beynalxalg
hiiququn iimumi qaydalar, federal hiiququn ayrilmaz parcasidir. Bu qaydalar
qanunlardan iistiindiir va Federasiyanin torpaglarinda yasayanlar/oturanlar iiciin
birbasa hiiquq va vazifalor meydana gatirir”*. Almaniya Konstitusiyasi yuxarida
goyulan suallara da cavab verir, hatta hiiqugsiinaslarin miizakirasi tigiin bir
bosluq qoymayib. Maddanin matnindan goriiniir ki, alman hiiququ asagida
nazar yetiracoyimiz digar 6lkalar kimi insan hiiquqlari ile bagli olan miiqavile
va digar hiiquglarla bagh olan miiqavilalor kimi ikiye ayirmir. Basqa sozlo
desok, alman hiiququ he¢ bir farq qoymadan beynslxalq hiiququn
tstlinliiylinti qebul edir. Bu madds Almaniyada normativ tenzimlemadir,
indi ise totbiqi hissasina baxaq.

Bunun {giin do Alman hiiququna AIHM gorarlarinin neco istigamat
verdiyini arasdirmaq yerins diigecekdir. 14 oktyabr 2004-cii il tarixinde
Almaniya Konstitusiya Mehkemasi (bundan sonra AKM) ATHM qorarlarinin
taninmas1 barade bir gerar yaymlamisdir. Qararin AKM-ds miibahiseya
sobab olan masals usag: ile tinsiyyet hiiququ pozulmus bir sexsin iddiasidir.
Bels ki, soxs yerli mehkemslards 6z usag ile tinsiyyet alds eds bilmadiyi ticlin
sonda ATHM 6z hiiquqlarinin taninmasina nail ola bilir. Amma yena da Ali
idare mahkeamsa soxsin usagi ile goriismasine imkan yaratmir. Bu sebabdan da
iddia¢t Almaniya Federasiyasi Osas qanunun 1, 3 ve 6-c1 maddalarindan irali
golon osas hiiquqglarinin, elece do adalstli miihakima hiiquglarmin
pozuldugunu bildirmisdir.5 Iddiagiya gora, Ali idare mahkamasi beynalxalq

% Rona Aybay vs Elif Oral, Kamusal Uluslararas1 Hukuk, 20 (2016).

4 Grundgesetz fir die Bundesrepublik Deutschland, Vélkerrecht und Bundesrecht, art. 25 (1949).

° 2 BVR 1481/04, Federal Consitution Court, §1 (2004), burada bax:
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2004/10/rs20041014
2bvr148104en.html (Son baxis tarixi: 16 Fevral 2020-ci il).
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hilquqa hoérmatsizlik etmis ve AIHM-in moacburi &hdeliklarini nezere
almamisdir.

AKM gprarini ilk 6nce Almaniyanin Osas qanunun 59.2-ci maddasina
asasan, Insan Hiiquqlar1 ve asas azadliglar hagqinda Konvensiya ve ona
edilon slave protokollar federal qanunvericilik orqaninin miivafiq resmi
qanunlarla resmilsgdirersk Almaniyanin hiiquq sistemins daxil etdiyi
beynoalxalg-hiiqugi miiqavilslordir. Buradan belo bir naticoys galmak
miimkiindiir ki, Almaniya mahkemalari milli hiiquglar1 serh edan zaman
Konvensiyani nozero almali ve totbiq etmsalidirlor. Almaniya hiiquq
sistemindes ATHK vo ATHM qprarlari asas hiiquglar mehdudlagdiran ve ya
azaldan ol¢lide yardimgi serhetmo vasitalaridirler. Beynalxalq miiqavilonin
bu konstitusional menasinda Osas qanun terafinden beynelxalq hiiquqa
ustlinliik verildiyi ifads olunur. Hatta konstitusiya miimkiin oldugu qader
Almaniya Federativ Respublikasinin beynalxalg-hiiquqi 6hdaliklari ils
ziddiyyet yaranmasin deys, bu ciir sorh edilmalidir. Beynalxalq hiiquqa
ustiinliik verilmosi yalniz 9sas qanunun demokratik sistemi ¢argivasindes vo
onda veriloan hiiquqi dovlst prinsipinds bas verir.® AKM-in buradak: rayi
daha ¢ox Almaniyanin ilk hiiquqi serhs gotirdiyi anlayisin inkisaf
etdirilmasine gostardiyi nazakatdir.”

AKM yanasmalarindan biri da AIHK-nin 1-ci maddasinda olan normanin
miixtalif cohatdan izah edilmasidir. Konvensiyadaki taraflerin insan hiiquq
vo azadliglarinin dovlatlar tarafinden qorunmasi gostarilib. AKM-in fikrina
goro, dovlatler konvensiya vasitasils tizarlerine chdolik gotiiriibler ve buna
amal etmoalidirler. Buna gore de Mahkemenin gerar1 mahkema prosesinin
istirakcilar1 {iclin macburi xarakters malikdir.® Eyni zamanda AKM, ATHM
gerar1 biitiin yerli orqanlar tigiin macburi xarakters malikdir ve timumi qayda
olaraq, onlara verilen salahiyyet ¢arcivesinde ve qanun va hiiququn slagali
olmalar prinsipini pozmadan (Osas qanunun 20-ci maddasinin 3-cii abzasi)
Konvensiya normalarinin pozulmasini dayandirmali ve miivafiq Konvensiya
statusu miioyyen etmolidirlor.

Digar bir formada iss AKM icra mexanizminin qurulmasimi geyd edir.
ATHM gorarlariin macburiliyi qaydast ve sertleri dovlat orqganlarinin
solahiyyat miqyasindan ve totbiq edilon hiiququn ilk ndévbads totbiq
edilmasini tolab eden imkanlardan asilidir. Inzibati organlarn ve
moahkamalarin qanun ve hiiquqgla baghlifina ganunun icazs verilon garhi
corgivasinde AIHK &hdeliklori ve AIHM gerarlar1 daxildir. AIHM
gorarlarmnimn movcud olmayan kritik giymetlondirilmoasi, elaco do bu
gerarlarin ilk novbads “icras1” hiiququ ile sxematik, ziddiyyet tegkil eden

®Yeno orada, §2a.

" Bugln htiququn bitiin sahalori Ggtin kegarli olan sorhetmonin tisullari/metodlar1 alman alimi Friedrich
Carl von Savigny-nin “System des heutigen romischen Rechts” (Berlin, 1840) adli kitabi ilo hiiquq
elmina golib.

& Yeno orada, §2b.
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hallar hiiquqi dovlet prinsiplari ilo vehdat taskil edan asas hiiquqlar1 poza
bilor. Mahkomesoler artiq hall etdiklari islorden birine aid olan gerar1 nezere
almaga borcludur. Avropa Mahkemasinin gerarlarini nazars alanda dovlet
orqanlar1 hiiququn tetbiq edilmosi tacriibalorinde onlarmn milli hiiquqi
qaydalara tasirine diqqgat yetirmalidir®. Bu hal, xiisusiles da tetbiq edilon milli
hiiququn ozliilyiinds esas hiiquqlarla bagh olan mixtslif modvqeleri
tarazlasdirmaq istoyon dovlstdaxili hiiququn balanslasdirilmis alt-sistemini
tomsil edon zaman uygun golir. Almaniya dovlsti “bu hiiquglarin temin
edilmomasi halinda vo bu Ohdoliklore oamal edilmemasi halinda iddiaci
ozuniin Konstitusiya ile miidafis olunan ve hiiquqi dovlst prinsipleri ila
alageli olan asas hiiquglarmin pozulmasi ilo bagh Federal Konstitusiya
mohkemasine miiraciat ede bilor” kimi bir miidafio vasitesini 6z daxili
qanunvericiliyi il de zemansat verir.

Onu deyo bilorik ki, AKM-in va alman hiiququn insan hiiquglar
miidafissinde vo ATHM gorarlarinin onun daxili qanunvericiliyindeki yeri
cox genisdir. Almaniya AIHK taraf olan bir dévlst kimi 6hdslik gotiirmakls
yanagi, qorarlarim1  birbagsa icraya yonsldon AKM-ds bu goerarlarin
taninmasinda 6z fikrini acgiq sokilde bildirib. AKM qorarlarmin yerli icra
hakimiyyati orqanlar1 ve diger dovlst orqanlar: tizerinde macburi qiivvasi
movcuddur. Bu masslada oldugu kimi obyektiv funksiyadan, yeni hiiquq
sisteminin va konstitusional miihakima presedentlarinin genislendirilmasi ila
bagli problemdan sohbat gedirss, AKM daha diqqgatle arasdirma edir, ¢iinki
bu funksiyani dagsiyan sikayst arizalerinds ictimai olduguna gore geri
¢okilmak miimkiin deyildir.!

III. Tiirk hiiququ

Tiirkiyade AIHM gararlarinin daxili hiiquqa tasirini miisyyen etmak iiciin
tiirk hiiquq elminas baxmagimiz kifayat edacekdir. Bildiyimiz kimi, AIHK bu
glin an prestijli, gatirdiyi macburi miithakima sistemi ve qurdugu miihakima
orqgani ila insan hiiquqglarinin miidafissi baximindan an effektiv beynalxalq
matnlardan biri ve hatta bu kimi beynalxalq miiqavilalarin an qabaqcilidir.!!
ATHM barade bu genaats galmoak iiciin miixtalif sebebler vardir. Bunlardan
ilki Avropa Surast Nazirlor Komitesinin ATHM gerarlarinin icrasina nazarst
prosesini yerina yetirmasidir. Digar bir sabab iss AIHM-na gader olan
beynalxlag mahkemsalarin macburi qiivvays malik olan gerarlar1 yox idi.
Basqa sozls, diger beynoalxalq mahkemalarin gararlar1 ancaq dovlstler tigiin
tovsiyo xarakterlidir. BMT-nin Insan Hiiquglari Komitasinin gararlari bela

%Yenos orada, §2c.

10 AKM fordi sikayotlorindo iki tomol funsiyasi vardir; obyektiv vo subyektiv. Yuxarida obyektiv
funksiyani qeyd etdiyimiz tigiin daha anlasigh olsun deys subyektiv funksiyani da gqeyd etmok yerina
diigor. Subyektiv funksiya — fardin tamal haqqinin qorunmasidir.

1 Emin Memis, Insan Haklar1 Avrupa Standardi ve I¢ Hukuk Etkilesimi Analizleri, 17 Anayasa
Yargis1 Dergisi 130, 132 (2000).

246



May | 2020 Beynsalxalq Hiiquq

dovlatlara tovsiys verir, asas maqsadi sadace miistaqil dovlatlords bas veran
insan hiiquglar1 pozuntularinin garsisini almaqdr.

ATHK mahiyat etibarils bir beynalxalq miigaviladir, daha daqiq desak,
regional bir miiqaviladir. Bu sebabden do AIHK-na teraf dévlatlerin yerli
hiiquq sistemlarindaki yeri, bu dovletloerin 6z daxilinds hansi beynalxalq
hiiququn tetbiginda hansi sistemi se¢diyini bilmek on vacib masaladir.
Burada esas suallar dovlatlorin AIHK-na daxili hiiquqdaki iyerarxiyadaki
movqeyi ile bagh meydana ¢ixir.

Beynoalxalq  miiqavilelorin  Tirk  hiiququndaki  yeri  Tiirkiye
Konstitusiyasimin 90.5-ci maddaesinds tasbit edilib. Hemin maddsye edilen
2004-cti il tarixli deyisiklik vasitasilo beynalxalq miiqavilslar farqlandirilir ve
beynalxalq miiqavilslar asas hiiquq ve azadliglarla bagli va asas hiiquq ve
azadlhiqlarla bagli olmayan olaraq iki yers ayrilir. Bu halda, gqanunun
talablarina uygun olaraq qebul edilib qiivveys minan beynalxalq miiqavilsler
daxili hiiququn bir parcas1 halina golib, hamin miiqavilenin asas hiiquq va
azadliglara bagli olub-olmadigina gora miisyyen edilocokdir. ATHK-nin asas
hiiquq ve azadlhiqlarla bagh bir beynslxalq miigavils olmas1 barads heg bir
stibha vo miibahise yoxdur. Bu barada Tiirk hiiququndaki arasdirmalar 2004-
cii ildaki Konstitusiya dayisikliyi ve 2004-cti ildeki dayisiklikden sonraki
vaziyyaet olaraq iki yers ayrilir. Bizim genastimiz odur ki, bu yazida zamani
yalniz 2004-cti ildaki dayisiklikden sonraki aragdirmalar: taqdim edak.

2004-cti ilds edilon dayisiklikle “ganuna uygun olaraq qgiivvaya minan asas
hiiquq va azadliglarla bagl beynalxalg miigavilalarla ganunlarin eyni mévzuda forqli
hokmlar olduguna gora bas vera bilacok miibahisalorda beynalxalq miigavilalorin
hokmlari asas gotiiriilacokdir” seklinde ciimla slave edilib. Bu dayisikliyin
Konstitusiyaya alave edilmayinin asas magsadi Avropa Ittifaqi normalarma
yaxinlasmaq olmusdur. Tabii ki, neazariyyeds bu doayisiklik birmenali
qarsilanmay1b. 2004-cti il dayisikliyi ile bagli iki ferqli yanasma movcuddur.

Birinci yanasma: “2004-cii it dayisikliyi, beynalxalq miigavilalarin (va AIHK-1n)
daxili hiiqugdaki iyerarxiyadaki yerini tamamila hall edib”. Bu miinasibeti
moanimsayanlarin asas naticalari bunlardir: “ Osas hiiquq ve azadhiglarla
bagli beynolxalq miiqavilelorlo daxili ganunlar arasinda yaranacaq
miibahisalorde beynalxalq miiqavilelor miiqaviladeki normalar tatbiq
edilacekdir” dedikds;

- [lk basda biitiin beynslxalq miiqavilalerin yeri Konstitusiyadan
asagida miiayyan edilib. Yoni Konstitusiya — miiqavils arasindaki ziddiyyat
olduqda Konstitusiya tistiin gotiiriilacokdir;

- Insan hiiquglari ile bagh miiqavilalerin (dolaysi ilo ATHK-nin) yeri,
ganunlardan tistiindiir, yoni ganun — miiqavile arasinda miibahiss olduqda
miiqavils tistiin olacaqdir;
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- Bundan kenar movzularla bagh miiqavilslarin yeri iss, qanunlarla
eyni saviyyoadadir. Yoni qanun — bu ciir bir miiqavile arasinda qarisiqliq olsa,
imumi ¢akisma prinsiplarine ssaslanaraq hall olunacaqdir.'?

Ikinci yanasma: “2004-cii il dayisikliyi, beynalxalq miiqavilalarin (va AIHK-nin)
daxili hiiqugdak: iyerarxiyadak: yeri baradaki masalonin sadaca bir hissasina toxunub;
bu sahadaki problemi tamamila hall etmayib”. Bu miinasibatin terafdarlarmin ise
naticasi: “Osas hiiquq ve azadliqlarla bagli beynalxalq miiqavilelorle daxili
qanunlar arasinda yaranacaq miibahiselorde beynoslxalq miiqavilaler
miiqaviledaki normalar tetbiq edilacokdir” demakls;

- Insan hiiquglari ils bagh beynalxalq miigavilalarin (ve dolayust ila
ATHK-nin) yeri, siibhasiz ki, qanunlardan {istiin tutulub, yeni ganun - bu ciir
bir miiqavils ziddiyyatinds, tistlinliiyli miiqavile sartins veracakdir;

- Lakin dayisiklik bunun xaricindaki iki masaleni hall etmayib:

. Digor (insan hiiquqlar1 xaricindaki) beynslxalq miiqavilalorin
ganunlarla ziddiyati masalasi;
. Miiqavilalarin Konstitusiya il ziddiyysti masslasi.

Halbuki dayisiklikle “insan hiiquqlari ils bagl beynalxalq miigavilslsrin
qanunlarla ziddiyat togkil etmasi halinda tistiin tutulacag1” deyilib, sadace bu
cir miiqavilalerin yerini miisyyon edir. Yoxsa bunun mathum-u
miihalifinden harakat edarak, demak ki, biitiin miiqavilslerin Konstitusiya ve
insan htiquqlar1 xaricindaki miiqavilalerin de qanunlardan altda oldugu
noaticesine galmoak olmaz. Bu mdvzudaki 2004-cii ildon avvalki miizakiralor
(“insan hiiquqlar ils bagh idiss, miiqaviloys tstiinliikk verilirdi” vo “har
sokilds Konstitusiyaya tistiinliik verilir”) 2004-cti ilden sonra da aktualligimi
qgorudu.’

Yuxarida geyd etdiyimiz alimlorin fikirlari ilo yanasi, 2004-cii ilden sonra
Tiirkiyenin Konstitusiya Mahkemasi basda olmaqgla, Ali Mahkemasi va
Danistayr bu maseleni xiisusils AIHK baximindan arasdiriblar. Bu
mohkomalar arasinda on  “radikal” sayabilaceyimiz = Danistayin

miinasibatidir; Konstitusiya Mahkemasi ve Ali Mahkama timumi baxig1 gebul
edib.

A. Konstitusiya Mahkamasi Qararlarinin Yanasmasi

Konstitusiya Moehkamasinin bu movzudak: fikirlerini iki bashqda
aragsdirmaq daha magsadauygun olacaqdir. Birincisi fordi soxslarin miiraciati,
ikincisi ise diger konstitusion sikayatlori olmaqla gerarlara nazer yetirmoak
yerina diisecokdir.

Digar konstitusion sikayatlere ATHK ilo bagli islar, aqdlerin etibarsizlig1 vo
normalarin konstitusiya uygunlugunun miibahisalondirilmasi ve siyasi

1_2 Abdurrahman Eren, 1982 Anayasasi’'min 90. Maddesindeki 2004 Degisikliginin Anlasmalarin Tiirk
I¢ Hukukundaki Yerine Etkisi, 8(3-4) Ataturk Universitesi Erzincan Hukuk Fakdltesi Dergisi 48, 58
(2004).

8 Rona Aybay, Uluslararast Antlasmalarin Tiirk Hukukundaki Yeri, 70 Tiirkiye Barolar Birligi Dergisi
187, 200 (2007).
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partiyalarin baglanmasi isleri aiddir. Siyasi partiyalarin baglanmas: baradaki
islor baximindan, Mahkamsa, 2004-cti il deyisikliyinden sonra gerar gebul
etdiyi on dort isin sadace tiglinds Konvensiyaya istinad edib. Bu gararlardan
ilki 2008-ci ildeki Hak ve Ozgiirliikler Partisi (bundan sonra HAK-PAR)
goraridir.'* Mahkams, bu gerarda, siyasi partiyalarin Konstitusiyanin mévzu
ilo alagoali qaydalari ilo AIHK “toplasmagq”, “ifads azadlig1” barasindaki 10 v
11-ci maddalari asasinda qorundugunu demakls kifayatlonib. Digor qorar iss,
yena 2008-ci ilde qlivveye minan Adalet ve Kalkinma Partisi qeraridir.’®
Burada (Moahkeminin sadri Hasim Kiligin qarst royindeki istinadlar:
saymasaq), Mahkemes HAK-PAK gararindaki istinadlar1 demak olar ki tekrar
edir. Mahkemalorin gorarlarindan bels naticoys goelmoak miimkiindiir ki,
siyasi partiyalarin baglanmas kriteriyalar1t ATHK vo onun presedentlarine vo
ayrica Venetsiya Komissiyasinin miisyyan etdiyi prinsiplars uygun qgorar
cixarir. Mahkemanin bu sahadaki son garari 2009-cu ildaki Demokratik
Toplum Partisi goraridir.’® Bu qorar1 avvalki gorarlarindan farqli idi. Ciinki
yekdilliklo partiyanin baglanmasi qgoerari1 verilso ds, AIHK vo AIHM
presedentlorine istinad edilib. Bu istinadlarin olmagmin sebabi Mahkama
gerarini sarh edarken fikirlarini asaslandirmagq iiglin istinad edib.

9qdlerin etibarsizlif1 ve normalarin Konstitusiyaya uygunlugu islarinds
iso, yena burada da, 2004-cii ilden sonra keskin nazers carpan dayisiklik
gormak mumkin deyildir. Bilindiyi kimi, Moahkems, bu islerds
Konstitusiyaya uygunlugunu yoxlamaqdadir; beynoalxalq miiqavileler
birbasa miisteqil Ol¢li normasi deyil vo asl norma olan Konstitusiya
hokmlarini serh edarken istifads edilir. Bu islardoki miibahisalor he¢ vaxt
ATHK ils tozad togkil etmir. Ciinki asas masale konstitusiyaya uygunlugun
yoxlanilmasidir, ona gore bu iglorde ATHK istinad bir baxima istisna hala
cevrilir. Basqa ciir desak, bu isloerde Konstitusiyanin Konvensiya ilo uygun
sorh edilmamasi tiglin heg bir ssbab yoxdur. Amma yens Mahkemanin istinad
etdiyi gorarlar istisna olsa da, yox demoak deyil. Nozariyyods Baslarin
verdiyi'” iki gerar xiisusils vacibdir. Bunlardan birinda'®, Mahkams, 657 sayli
Dévlat Iscilari Qanununun xobardarliq ve tohmat cezalarina qarst mithakime
yolunun olmamag ile bagh hokmlarden etiraz yolunun olmasini rodd edib;
digarinda® do 221 sayli Qanunun ictimailesdirilms olmadan vezifays toyin
edilmads etiraz sisteminin olmamasi sistemina qars: roy legv edilib. Kemal

14 £.2002/1, K.2008/1, Qorar, TKM (29.1.2008).

15 £.2008/1, K.2008/2, Qarar, TKM (30.7.2008).

16 £.2007/1, K2009/4, Qarar, TKM (11.12.2009).

7 Kemal Baslar, Uluslararasi Antlasmalarin Onaylanmasi, Ustiinliigii ve Anayasal Denetimi Uzerine,
24(1-2) Milletleraras1 Hukuk ve Milletleraras1 Ozel Hukuk Biilteni: Prof. Dr. Sevin Toluner’e Armagan
279, 312 (2004).

18 £.2002/169, K.2007/88, Qarar, TKM (27.11.2007).

19 E£.2004/25, K.2008/42, Qarar, TKM (17.01.2008).
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Baglar bu iki gararda Konstitusiya Mahkemasinin AIHM-in mévzu ile bagh
aciq fikirlorini gormazdan geldiyini bildirib¥.

Sexslarin miiracisti ile bagh isleri nazerden kegirdikds ise, Konstitusiya
Moahkamasinin Konvensiya ilo daha yaxindan maraqlandigini deye bilarik.
Konstitusiya Moahkamasi 2012-ci ilin sentyabr ayindan xeyli istifade edib.
Bazon AIHM presedentina uygun olmayan fikirlor olsa da, {imumi baxigsda
Moahkamanin ATHK ve ATHM presendlarine paralel bir xatt izladiyini demoak
miimkiindiir. Hotta Mohkama bazi gerarlarinda, ganun normalarmm ATHK-
na zidd oldugunu ve Konstitusiyanin 90/5, ¢.3 hokmiiniin totbiq edilmali
oldugunu geyd edib®. Amma yens de Konstitusiya Mahkema Konstitusiya
maddaleri ilo AIHK arasinda ziddiyyet olduqda ne edacayi barades heg bir
tikir bildirmayib.

B. Danistay Qararlarinin Yanasmasi

Yuxarida ali mahkemolar igarisinde on “radikal” movgeni segon
moahkemenin Danistay oldugunu vurgulamisdiq. Damigtay 2004-cii ilden
avval daxil olmaqla, biitiin beynalxalq miiqavilslerin, ganunlarin iistiinda
oldugunu demisdir ve hetta insan hiiquqlar1 ils oalagedar olanlarin
konstitusion deyarde oldugunu bildirib. Bu kimi faktlar yuxar1 instansiyalar
icorisinde AIHK-n1 balke do an effektiv istifade eden meahkemenin Danistay
oldugunu bize gostarir2 2004-cii ildon sonra da Mahkema AIHK-i (ve digar
beynoalxalq insan hiiquqlar1 moatnlorini) effektiv halda (lazzm goldikde
qanunlara qarsi halda Konstitusiya maddalerini Konvensiya ve AIHM
gerarlarina uygun sorh edorak) istifade etmayo davam edir®. 2004-cii ilden
sonra bu kimi gerarlarin gebul edilmayi adi hal kimi qarsilansa da, 2004-cti
ilden avvalki dovrda bels gerarlarin olmasi “maraqli ve miitaraqqi” qerarlarin
gebul edilmasi hem taciib, hem da sevinc doguran haldir.

C. Ali Mahkama Qorarlarinin Yanasmasi

Ali Mahkama isa 2004-cii ilden avval Konstitusiya Mahkamasi ils eyni bir
fikir toqdim edirdi ve beynalxalq miiqavilalarin qanunlarla iyerarxiyada eyni
yerda oldugunu ve bas vera bilocok bir problemin lex posteriori derogat legi
priori, lex specials derogate lege generali qanun miinasibatlari garcivesinda hall
edilacayi deyilirdi. Mahkama 2004-cti il qadar beynoalxalq miiqavilalari daxili
qanunvericiliklo eyni derece barabar tutub. 2004-cii ilden sonra iss insan
hiiquq ve azadliglar1 ils bagli beynoslxalq miiqavilsri daxili ganunvericilikdsn
yuxarida, diger beynslxalq miiqavilsleri ise daxili qanunvericiliye barabar

2 Kemal Baglar, Tiirk Mahkeme Kararlarinda Avrupa Insan Haklar1 Sézlesmesi, 22 (2008).

21 Masalon, gadmin evladikdon sonra orinin soyadma kegmasi ilo bagh Tiirkiya Mulki Macallasinin
187-ci maddasinin konkret hadisads tatbig edilmoyinin pozuntu oldugu gerart (Miiraciot ndmrosi
2013/2187, 19.12.2013) bu monada zikr edo bilarik.

22 Baslar, yuxarida istinad 20, 142; Nozoriyyagilor arasinda Baglar bu fikri basqa iislupda istifado
edorak, yuxar instansiya orqanlari i¢orisinds ATHK-n1 “¢atin islorde” istifade eden tok mohkamonin
Danistay oldugunu deyib.

23 Yeno orada, 143.
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tutur; Konstitusiya ise har ikisinden iistiin qiivvaye sahib oldugu fikrindadir.
Fagat Mbahkamy, AIHK maddolerini vo ATHM presedentlorini izloyir ve
gerarlardan effektiv formada istifade edir?.

IV. Azarbaycan hiiququ

Noahayat, bizim Olkemizdeki moévcud voziyyeti deyerlondirmak {iiclin
Almaniya kimi konkret bir mehkamso qorari, Tiirkiyads oldugu kimi alimlsrin
fikirlori ve yuxar1 instansiya moehkemsalerin fikirlorini qeyd etmaklo
kifaystlonmak miimkiin deyildir. Bu hissede biz Konstitusiyanin normalarins,
moahkemsa tacriibasini ve ©lkadaki prosessual ganunvericilik normalarimni
nazardan kegiracayik.

[lk &ncs, dlkemizin ana qanunu olan Konstitusiyanin {i¢ maddesinin bize
toqdim etdiyi fikirlari ve onlardan goaldiyimiz naticalari toqdim etmak yerina
diisordi. Bu zaman ti¢ madde dedikds, 12, 148 ve 151-ci maddolar nazarda
tutulur.

Hiiquqi yanasmada ortaq fikir ondan ibaratdir ki, beynalxalq miiqavilalar
Konstitusiya ve referendumla gabul edilmis aktlar istisna olmaqla, diger
qanunvericilik sistemindaki aktlardan {istiin qiivveye malikdir. Yuxarida
geyd edilanlarin oksina bizim 6lkada alimler beynoalxalq miiqavilsleri heg
vaxt yerli qanunlarla eyni hiiquqi qiivvads izah etmayiblor. Bu zamanda
yuxaridaki izahlara vo nazari fikirlars ehtiyac hiss edilmayib.

Nozoriyyacilorimiz arasinda fikir birliyi olmasma baxmayaraq,
Konstitusiyanin maddalari arasinda miizakire {i¢iin agiq masalaler vardir.
Nozoriyyacilarimizin fikir birliyinin sebabinin 148 va 151-ci maddslar oldugu
genastindoyik. Bu iki maddade beynolxalq miiqavilolorin sadace
gqanunlardan iistiin qiivveys malik oldugunu deyir. Amma yena da 12-ci
maddani kanara qoyub danismaq miimkiin deyil. Bu sebabdan do asagida 12-
ci maddanin serhins nazar yetiracoyik?. Homin maddaya asasen, “... insan va
vatandas hiiquqlar1 ve azadliglari ... beynslxalq miiqavilslera uygun tatbiq
edilir”. Belo naticoya golo bilarik ki, madde beynolxalq miiqavilalari iki yera
boliir: insan ve vetendas hiiquglar1 ve azadliqlar: ile bagl olan ve diger
beynslxalqg miiqavilelor. Madds 06z daxilinde de diger beynolxalq
miiqavilalards heg bir miibahisays yer qoymayib. Insan ve vatendas hiiquq
vo azadliglar ile baglh beynalxalq miiqavilalar ise miibahise markazindadir.
Konstitusiya konkret bir fikri ortaya qoymayib, bunun ii¢lin da biz iki
hadiseni nezere almaliylq. Birincisi, bu miiqavilalar konstitusiya
maddalerinden {istiin qiivveye malik olsa ne bas veracak, ikincisi isa

2 Tacettin Simsek, Danistay Kararlarinda IHAS ve IHAM i Etkisi, 7 Anayasa Hukuku Dergisi 72, 76
(2015).

%5 Konstitusiyamizin bu maddssi ilo tmumi fikrimizi bels bir xtlasa kimi sizlors tagqdim eds bilorik.
Uc maddoya do digqot yetirdikdoe gora bilorik ki, 12-ci madde digor maddaloras nishaton daha xiisusi bir
maddadir. Bu sabobdon do bu maddslor arasinda kolliziya oldugu zaman 12-ci maddoays miiracist
edilmalidir. Bu genasts galmamiza sobob iss 12-ci maddsnin matninin daha konkret mosaloda
fokuslanmis olmasidir.
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Konstitusiya maddaleri ilo eyni hiiquq qlivveys malik olarsa vyerli
hiiqugstinaslar ne etmolidirlar.

Miiqavilalarin Konstitusiyadan {tistiin qlivveye malik olmagmin sual
altinda olmaginin sabebi qanunverici orqanin bels bir ifadenin konkret, aydin
vo birbasa sokildo ifado etmoamasidir. Bu sebabdon do maddenin gerhindan
bu genasts gelmak ds diizgiin olmaz. Bu ssasdan da bu niians il bagh
masalonin hals agiq gqalmas: ve hallinin ds yalnizca xalqin slinds oldugunu
geyd etmakls miizakirs tamamlanir.

Tkinci hala galdikda ise ager bu miiqavilalor Konstitusiya ils eyni hiiquqi
quvvays malik olarsa, miitloqdir ki, nazeri baximdan hiiquqcular bu
masalaye yanagsilar. Umumiyyaetls, hiiquq normalari arasinda bir ziddiyyet
olduqda asagidaki hall metodlart mévcuddur?:

a) lex posterior derogate lege priori

b) lex specialis derogate lege generali

Sonrakinin avvalkini avez etmasi prinsipi dedikde normativ aktin goabul
edilme anindan danisilir. Bu vaxt zaman baximindan daha sonra gabul edilon
akt daha {stiin qiivveye malikdir. Bu zaman nazers alinmali olan fakt
beynalxalq miiqavilsler ve Konstitusiyanin yazilma zamarn olacaqdir. Ancaq
ki, fikrimizcs, bu diizgiin eynilasdirms olmayacaqdir. Konstitusiyamiz 1995-
ci ilde gebul edilmisdir ve bizim yasadigimiz dovre en yaxin aktdir.
Beynolxalq miiqavilelar iss miixtslif tarixde yazilib, akseriyyeti 20-ci asre
aiddir vo bu kimi miiqavilalar hals ds 6z aktualliglarini qoruyub saxlayir vo
hazirki dovriin talsblerine de cavab verir. Bunun iig¢lin de vurgulamaq
lazimdir ki, bu prinsipin islodilmasi el da faydali olmayacaqdir. Bu prinsipin
istifade edilmasi halinda beynslxalq miiqavilelorin hamisi arxa planda
qalacaqdir vo detall1 bir madde beynolxalq miiqavilads vardirsa, bels tatbiq
edilmayecakdir.

Xiisusi normanmn imumi norman: lsgv etmasi prinsipi bslke de bu
massalada bu giin {iglin an saglam prinsipdir. Belalikls, hiiqugsiinaslar eyni
bir norma ile ham beynslxalq miigavilads, hem do Konstitusiyada rastlasa
bilorlor. Qonastimizco on detalli formada hansi akt 6ziindo tonzimlomo
aparibsa, o normanin tatbiq edilmesi daha maqsedauygun olacaqdir. Bu
prinsipin istifadesinde beynslxalq miiqavilalor go6zs goriinmez hala
golmayoacakdir.

Avropa Insan Hiiquglari Mehkamasinin presedentlarine miinasibatds vo
ya beynalxalq miiqavilalor barads prosessual macallalorde miixtalif fikirler
méveuddur. IPM-de konkret bir tosbit olmasa bels, CPM-ds ikinci maddade
iyerarxiyada beynoalxalq miiqavilaler dordiincii sirada tesbit edilib.
Olkemizdoki {imumi fikri isos MPM-in 1.5-ci maddesinde gostarilib.
Maddenin mazmunundan o anlasilir ki, daxili ganunvericiliklo beynalxalq
miiqavilsler arasinda farqli qayda olsa, beynalxalq miiqavilsler tatbiq edilir.

26 Mehdiyev va Quliyev, yuxarida istinad 1, 188.
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Zannimizca, diger prosessual macallalorin hamist MPM-daki kimi normadan
istifado etmasi daha aktual olacagdir. Bu normanin olmasi AIHM
presedentlorinin tetbiq edilmasine olan qap1 agilacaqdir. Oks taqdirds
mohkomaolar macollalari hadisalorin hollinde yegano totbiq edilacok sanad
kimi baxmaqda galacaqdr.

Qoydugumuz diger bir sual iss hansi moehkemsalerin AIHM
presendentlorin istifade etmasi idi. Birinci olaraq razilasmaq lazimdir ki,
insan hiiquqglar1 subsidiar hiiquq sahoesidir. Basqa sozle desok, insan
hiiquqglarma miiracist etmak {iciin diger hiiquq sahalsrinden biri miitlaqdir
ki, pozulmus olsun. Mahkamalerin de magsadi bu hiiquq pozuntusunun
qarsisini almaqdirsa, bu masalenin hallinds ne zaman AIHM presedentlarine
istinad etmalidirlar?

Xanlar Haciyev ATHM presedentlorinin milli mahkamalor tarafinden
totbigini “Avropa konsensusu” ile slagalendirarak geyd edib ki, dovlstler
insan hiiquqglarinin miidafissinds eyni saviyyoayo nail olmaga ¢alismalidirlar.
Bu ndqteyi-nazardan milli mehkamalar ATHM tarafinden insan hiiquqlarinin
pozuntusu kimi gabul edilon hallarin sistemli xarakter almasma yol
vermamak maqgsadils eyni xarakterli pozuntularin garsisinin alinmas: igtin
somarali vo adekvat cavab todbirlari gormolidir?. Yerli miiallifin fikrinin asas
magzi pozuntunun oldugu bildiyi anda hsllins yonalsn profilaktik tedbirlarin
icra edilmoasidir. Eyni zamanda olkemizin ilk AIHM-doki hakimi olan
X.Haciyev geyd etmisdir ki, agor hakimlar Avropa Mahkemasinin zangin
tocriibasine bilavasite istinad etseydiler, 6lkenin mahkems praktikasinda
ortaya ¢ixan bir c¢ox anlasilmazliqlara yol verilmezdi. Burada yuxar
instansiya moehkemolori niimuns olmalidir. Hemin mahkemalerin
Konvensiyada miiayyen olunan hiiquglarin teminatina osaslanan dagqiq
praktikaya malik olmasi indiki dévrds cox vacibdir. X.Haciyev ATHM
presedentlerinin totbiq edilmesinde yuxar: instansiya mahkemsalarinin
nimuna olmagini istayir. Bu zaman hakim asag1 instansiya mahkemalarini
ATHM presedentlarinden istifadeni istisna etmak barads heg bir sey demir.
Fikrimizcs, yerli mahkemolor har bir instansiyada AIHM tacriibasinden
istifade etsin. Hoatta yaxst olardi ki, ATHM-nin istinad etdiyi “soft” ve “high”
law monbslarden istifade edilsin. Uzun miiddat arzinde istifade edilen
macallalarin oldugu diger 6lkaslarinin mahkames tacriibasinden istifads etmak
cox yaxsl naticelere gotirib ¢ixaracaqdir. Moahkema gararlarimizdaki
asaslandirma hissesi daha rongarang ve presedent meydana gatirocok halda
olacaqdir.

Eyni zamanda Ali Mahkemanin 30 mart 2006 tarixli Plenum Qerar: vardir.
Bu Plenum qorarindan ATHM tacriibesinden damigir. Insan ve vetendas
hiiquglarinin ve azadhiglarinin pozulmasi ilo baghh mahkemsalor milli
qanunvericilik ile yanasi, Konvensiya miiddesalarin1 da rahbar tutmali ve bu

27 \/ofaddin Ibayev, Avropa Mohkamasi Presedentlori: Mlkiyyst Hiququ, 24 (2007).
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zaman Insan Hiiquqlar iizro Avropa Mahkemasinin tacriibesine istinad
etmolidirlor.?® Ali Mahkema Plenum Qararinda imperativ bir qaydani ortaya
qoymusgdur. Sadace Plenum Qerarinda qgorarlara necs istinad etmsalidir
suallima cavab tapmaq miimkiin deyildir. Plenum Qararinin maddi norma
oldugunu ve prosessual icrasinin qeyd edilmoyini diistintirik. Ali
Mshkemanin Plenum Qararlarinin diger msahkemsaler {iglin niimuns
oldugunu diistinsek, bu Plenum Qorarminda biitiin mahkemealar tarafinden
amol olunmasinin aglabatan olacagin diistintirtik.

Notica

Yuxarida ti¢ miixtalif 6lkenin beynalxalq miiqavilslere (dolay1 formada
ATHK ve ATHM) olan miinasibatini geyd etdik. Amma buna baxmayaragq, iig
olkade konkret bir fikir birliyinin ve ya aydmn qanunvericilik aktinin
olmadigini gormak miimkiindiir. Daha sonradan mahkamsa qorarlar1 ve ya
islahatlarmn noaticosinde AIHM qorarlari totbiq edilmoays baslandi. Ogar ki,
Olkalors tok-tok dayerlondirsak, asagidaki manzars ilo qarsilasariq.

Almaniyada AFM gararina baxdigimiz zaman sadacs gerarin icraasinda
problemlar var idi. Yeni yerli digor mehkemsalors AIHM presedentlorinin
istifadasi ilo bagh bir gostarise rast galinmir. Bir movzunu da etiraf etmak
lazimdir ki, bazon ATHM belo AFM gerarlarina istinad edir.

Tiirkiyadaki 2004-cii il Konstitusiya Dayisikliyinden esvvalki vaziyyate
baxdigimizda an yaxsi movqgeni gostoron mohkoma Danistaydir. Na godar bir
inzibati mahkama bels olsa vo AIHM-in bu sahadaki gerarlarinin sayisinin az
olmasina baxmayaraq ¢ox goxal bir deyar verib. Daha sonra iss biitiin 6lka
tiglin edilon Konstitusiya Dayisiklikliyi artiq biitiin meahkemsalar aid bir
norma gotirmis oldu. Istifade mexanizmi isa gbz qabagimdadir.

Azarbaycan moahkemolarindski veziyyst Ali Mshkemenin Plenum
Qorarina baxmayaragq, hals da birinci instansiya ve apellyasiya mahkamaleri,
hatta Ali Mahkemanin 6zii belo tam olaraq AIHM qorarlarini istifads etmir.
Boezan garsisina galon problemlarin hallinds yalniz va yalmiz daxili qanunlar:
sadalamagqla kifayetlonir. ATHM presedentlorini istifade etdiyi zaman isa
problemin hallina yonsalon qorar1 deyil do iimumi bir anlayisi izah eden
presedento istinad edirlor.

Son olaraq genaatimiz bu istiqamatdadir ki, Konstitusiya normalari ilo bels
beynslxalq miiqavilsler arasinda zidiyyat olarsa ve bu miiqavils insan hiiquq
vo azadligi ilo baghdirsa, beynalxalq miiqavilalar tistiinliik tagkil etmasi daha
alverisli olacaqdir. AIHM gorarlar1 daxili meahkemsalorin asaslandirmalar:
uclin istifade edilmasi macburi sart olmalidir. Hatta yalmizca AIHM
presedentlori deyil, eyni zamanda diger beynalxalq mahkemsolorin vo ilk dafa
yeni bir anlayis-termin ortaya c¢ixaran olks(lar)in mehkems gorarlarini

28 9dalot mithakimesinin hoyata kegirilmasi zaman1 «insan hiiquglarinin vo asas azadliglarin miidafiosi
haqqinda» Avropa Konvensiyasi miiddoealarimin vo Insan Hiiquglari iizro Avropa Mohkamasinin
presedentlarinin tatbigi, Plenum Qarari, AR Ali Mohkamasi, 82 (2006).
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istifade etmolidir. Belaliklo, hom osaslandirma daha yaxsi, hom de daha
rongarang ola bilar. Olkalorinds hiiquq baximindan bir-birine yaxinlasmasi
daha tez bir zamanda naticalonmis olar.
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