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Jurnal haqqinda

Baki Dovlst Universiteti Talobs Hiiquq Jurnali BDU Hiiquq fakiiltesi
Taloba Elmi Comiyyetinin nasri olmagla talabaslar terafinden tegkil olunan va
miivafiq akademik yoxlama qaydasi ile redakts edilon yegane jurnal olub
milli, beynoalxalq ve miiqayiseli hiiquqda movcud olan miiasir hiiquq
problemlarine akademik saviyyade pegokar yanasman teblig edir. Jurnalin
asast 2014-cii ilin noyabr ayinda qoyulmus ve 2015-ci ilden baslayaraq
diinyanin en boyiik hiiquqi arasdirma bazasi olan HeinOnline bazasinda
yerlosdirilmakdadir. Noazori fikirlori, diinya dovletlarinin meahkama va
ganunvericilik tacriibasini timumilsgdirarek miibahisali magamlara aydinliq
gotirmak, hiiquq comiyyatine ham elmi, hom da praktiki miistovide yaradic
diistinco ve hiiquqi tenqgid qabiliyyetini, hiiquq madaniyyatini asilamaq
Jurnalin ssas prinsipidir. Jurnal terkibindski magqalalar vasitesils aktual
mosalalara hiiquqgi asaslandirmaya istinad etmoklo miimkiin hallarin irali
stiriilmasini va yenilikciliyi prioritet magsad kimi miisyyanlasdirir. Hiiquq
tolobalorinin hiiquqgi yazi ve hiiquqi diisiince bacariglarimi {ize ¢ixararaq
inkisaf etdirmoklo onlar1 akademik arasdirmaya heveslondirmak ve bunu
saglam elmi raqabat ananasina ¢evirmak Jurnalin daimi maramini tagkil edir.

About the Review

Baku State University Law Review is the only student-run and peer-
reviewed academic journal in Azerbaijan and a publication of Student
Academic Society of Baku State University Law School. It was founded in
November 2014 and has been placed in HeinOnline since 2015. The Review
promotes academic and professional approach to contemporary legal issues
which exist in national, international and comparative law. Clarification of
debatable issues with induction of theoretical concepts, judicial and legislation
practice of foreign countries, foster legal criticism skills, creative thinking, and
legal culture on both academic and practical sphere are basic principles of the
Review. With its published articles, the Law Review promotes possible
solutions to actual legal issues with reference to legal reasoning and
opportunities given by legal scholarship and determines avoiding repetition as
prior purposes of Review. Encouraging law students to academic research with
making them improve their legal writing and legal thinking skills and make
this as a fair competition are permanent goals of the Review.
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Elnur Karimov”
CONFORMITY AND PASSING OF RISK UNDER THE
CISG: “PLANTS CASE” BY BAMBERG DISTRICT
COURT OF GERMANY

Abstract

This article studies “Plants case” heard in October 2006 by Bamberg District Court in
Germany and discusses the applicability of the United Nations Convention on Contracts for
the International Sales of Goods dated 1980 to this case, the conformity of the goods with
the contract under Articles 35-44 and passing of risk to the buyer under Articles 66-70 as
well. Specifically, the question that who carries the risk during loading of goods before
handing over to the first carrier is answered in accordance with Article 67(1) of the
Convention. The article further explores the carrier’s duty to examine goods when it stops
before arriving at the destination for unloading other goods and its relation with a buyer’s
duty to examine goods. It promotes the points the Court did not take into account with a
reference to the Convention and case law. In the Plants case, defining the liability of the
parties upon the carriage of goods, including their involvement in the occurrence of the
damage to goods has been a disputable issue because the seller had observed the buyer’s
instructions to deliver all goods despite the lack of space on the truck. However, this fact and
the seller’s notice and warning did not influence the Court’s decision. Hence, the article
concludes that unlike the decision of the court, it will not fit in all cases to determine the
reasonable time for notification of non-conformity of goods with a sales contract as one
month. Furthermore, when the courts apply the Convention, they should be inclined to take
into account all details of cases, especially parties’ correspondence that can be read as an
acknowledgment of liability.

Annotasiya

Bu maqalada Almaniya Bamberg Rayon Moahkamasinin 2006-ct ilin oktyabr ayinda baxdig:
“Bitki isi” arasdirilir, va hamin isa Omtaalorin Beynalxalq Alqi-satqu Miiqavilalari
Haqqinda 1980-ci il tarixli BMT Konvensiyasinin tatbiginin miimkiinliiyii, Konvensiyanin
35-44-cii maddalarina uygun olaraq mallarin miiqavilays uySunlugu, 66-70-ci maddalar
carcivasindos riskin alictya ke¢masi miizakira olunur. Xiisusils, Konvensiyanin 67-ci
maddasinin 1-ci bandina uygun olaraq, mallarmn birinci daswyiciya tahvil verilmasindan
avval yiikloanma zamani riski kimin dasidi$r suali cavablandirilir. Moaqalada, hamginin,
dasyicinin tayinat mantagasina catmanug basqa mallar: bosaltmagq iiciin dayandigr hallarda
daswyicinin mallar: yoxlamagq 6hdaliyi dasiyib-dasimadigr va bu 6hdaliyin alicimin yoxlama
ohdoaliyi ilo alaqasi arasdirilir. Magalada Konvensiya va movcud mahkama islarina istinad
edilarok mohkomonin toxunmadigr bazi mogamlar Ona ¢okilir. “Bitki isi” mallarin
dasinmasinda taraflarin masuliyyatinin, o ciimladan, onlarim mallara dayan ziyanda bu va
ya digar formada istirakinin xarakteriza edilmasi néqteyi-nazarindan miibahisalidir, ¢iinki
satict alictmin yiik masminda yer azligima baxmayaraq biitiin mallarin gondarilmasi
hagqinda talimatini yerina yetirmisdir. Ona gora da, Mohkamoanin galdiyi naticadan forqli
olarag, mallarm alqi-satqr miiqavilasina uygunsuzluunun bildirilmoasi iiciin aglabatan
miiddatin biitiin islarda bir ay kimi miiayyon olunmast isin mahiyyatina uygun galmaya

*LL.M International Economic & Business Law, Kyushu University, Japan.
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bilor. Bundan alava, mohkamoalar Konvensiyani tatbiq edarkon isin biitiin detallarim,
xtisusila, alict va satict arasinda moasuliyyatin gobul edilmasi kimi tafsir oluna bilacak
yazismalart nazara almalhidirlar.

CONTENTS
INErOdUCHON ... 2
L. Facts of the “Plants case” ... 3
A. Conclusion of the contract ..o, 3
B. Performance of delivery ... 4
C. Non-conformity of the goods..........cccoviiiiiiiiiiiiie, 4
D. Notice to the seller about non-conformity ..........ccccocoeeiiiininnniine, 5
I1. Reasoning of the COUTt.........cooiiiiiiiiiiiiiii s 5
A. Applicability of the Convention............cccoeeiiiiiiniie, 5
B. The validity of the buyer’s notice on non-conformity ...........cccccceeeevvuiinirnnnnee 6
C. Passing Of TiSK .....c.ccoiiiiiiiiiiiiiciccc e 8
D. Buyer’s duty to examine goods...........cceveieiiiiiiiiiiniiiiii 10
E. The decision of the court..........cccooviiiiiiiiiiii 11
CONCIUSION ..ottt 12
Introduction

ince April 11, 1980, the United Nations Convention on Contracts for the

International Sales of Goods (hereinafter referred to as “the

Convention”) has become one of the most applied mechanisms in
international commercial law for the settlement of disputes arising out of
international sales contracts.! The Convention has contributed to the
promotion of a uniform practice in international commercial law.? However,
the success of the Convention to react to the current challenges is open to
debates, particularly, in the law of damages that has gone beyond the non-
pecuniary loss to allow the compensation of future loss under Article 7.4.3 of
the UNIDROIT Principles of International Commercial Contracts or Article 9
of the Principles of European Contract Law.? Contracting parties enjoy
autonomy to recognize its applicability to international sales contracts and
settle disputes accordingly to prevent possible conflicts and forum-shopping

! Roy Goode et al., Transnational Commercial Law, 204 (2" ed. 2015).

2 Harry M. Flechtner, The United Nations Convention on Contracts for the International Sales of
Goods, 1 (2009). Available at: https://bit.ly/2ULVcB8 (last visited Nov. 22, 2020).

3 Ingeborg Schwenzer and Pascal Hachem, The Scope of the CISG Provisions on Damages, in D.
Saidov and Ralph Cunnington (eds.) Contract Damages: Domestic and International Perspectives,
Oxford: Hart Publishing, 2008, 93.
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between applicable domestic laws.* The Preamble of the Convention has
reiterated this objective as the removal of legal barriers in international
commerce.’

“Plants case” is one of the cases to which Bamberg District Court of
Germany (hereinafter referred to as “the Court”) applied the Convention on
October 23, 2006.¢ The Court discussed Articles 35-44 of the Convention on
the conformity of goods and Articles 66-70 on the passing of risk, specifically,
interpreted the party who bears the risk that occurred during loading of goods
to be handed over to the first carrier under Article 67(1).” This article also looks
through the conditions where the carrier or buyer is obliged to examine goods
with reasonable care to make sure that they are in a good condition in transit.
Despite this case presented three interpretations that would be useful in
dispute settlement in international commercial law, the Court ignored any of
the communication between the parties on the alterations upon the
contractual terms that might have exempted the seller from liability for the
damage to some plants.®

This article introduces the case, the parties” duties under the contract and
the Court’s reasoning and decision briefly, studies the jurisdiction of the
Court on the case and the applicability of the Convention and further attempts
to answer the questions raised about the conformity of goods and passing of
risk under the Convention.

I. Facts of the “Plants case”

A. Conclusion of the contract
In this case, a seller whose place of business is Italy and the buyer from
Germany concluded an international sales contract for plants. The buyer who
owns a tree nursery in Germany ordered plants from the seller in Italy by fax
dated March 12, 2001:°
“Straight stems, drawn through the terminals:
1. 50 Aesculus carnea "Briottii”
2. 25 Ailanthus altissima
3. 100 Catalpa bigno. Nana
4. 50 Ginko Biloba
5. 200 Juglans regia

4 Caroline D. Klepper, The Convention for the International Sales of Goods: A Practical Guide for
the State of Maryland and Its Trade Community, 15 Maryland Journal of International Law 235, 237
(1991).

°> The United Nations Convention on Contracts for the International Sales of Goods (2010). Available
at: https://bit.1y/338111H (last visited Nov. 22, 2020).

6 District Court (Landgericht) Bamberg, 2 O 51/02 (2006). Available at: https:/bit.ly/3fmMbrB (last
visited Nov. 22, 2020).

7 1hid.

8 1hid.

® 1hid.
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6. 25 Liquidambar styracifula
7. 100 Robinia umbriculifera
8. 100 Sophora japonica
Delivery free of charge”1
The plaintiff’'s claim is about the non-conformity of the goods with the
contract, and the nature of the non-conformity of each plant is different.!! For
this article, the plants will be referred to as the 1%, 2nd, 3+, 4h group etc.

B. Performance of delivery

As the subject matter of the dispute arose from the international sales
contract between the seller and buyer from different countries, the seller had
a duty to deliver the goods. To perform the duty of delivery, the Italian seller
prepared the plants and loaded them onto the carrier’s truck that the buyer
had engaged at that time. The seller submitted that when they dispatched, the
goods were conforming with the contract. However, the buyer had allocated
6 meters of space instead of 8 that had been agreed in the contract because the
truck had been loaded by another 10 pallets in advance.

Despite the seller proposed to limit the number of the plants to the capacity
of loading space, the buyer insisted on the loading of all orders onto the same
truck. Therefore, the seller submitted to the Court that they performed the
duty of delivery, and the non-conformity of the goods arose from an act or
omission of the carrier or buyer. Besides, according to the facts, the other 10
pallets were unloaded during the transit in Burgebrach. Based on this fact, the
seller submitted that as the plants were temporarily discharged to unload the
other 10 pallets in transit, they were likely to be damaged in Burgebrach or at
the buyer’s place of business.!?

C. Non-conformity of the goods

The Court discussed whether the non-conformity of the goods occurred
before the passing of risk. The buyer explained the nature of the non-
conformity of the 1¢t, 2nd, 3, and 7™ group of the plants in detail, and added
that the 4 group of the plants was so damaged because of improper loading
onto the truck that their broken terminals prevented further growth.
Regarding the 5% and 8% group of the plants, the buyer submitted that the
seller had delivered a wrong pair of the plants that were only so young with
no measurable stem circumference. However, the buyer’s submission about
these plants was not confirmed by the expert opinion. Finally, the buyer could
notice the low-quality roots of the 6% group of the plants on March 29, 2001,
only after the notice given to the seller about the non-conformity of the other
goods because it had been covered with ground sacks before.’

10 1bid.
1 1bid.
12 1bid.
13 1bid.
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The buyer argued that the reason for the damage to the plants was defective
packing of the plants in jute bags, and improper loading onto the truck. The
buyer tried to convince the Court that it was sufficient to notice about the non-
conformity of the plants and the buyer was never under the duty to notice the
amount of the damaged and undamaged plants.!

D. Notice to the seller about non-conformity

Following its contractual duties, the seller prepared the goods and handed
them over to the carrier engaged by the buyer. The carrier delivered the goods
on March 23, 2001, and the seller paid €1.000 for carriage. During the delivery,
the main sprouts of the 8" group of the plants were missing. After the
delivery, the buyer gave notice to the seller about the non-conformity of the
goods by adding a reservation on the bill of delivery dated March 22, 2001,
and sent a separate letter on March 26, 2001. The letter displayed each defect
of the plants individually discovered on March 23, 2001, during the
unloading. The defects notified to the seller can be summarized as bark
tearing at the stems in the 1t group, broken main sprouts and chipped bark at
the stems in the 2 group, broken or no crowns in the 3+ and 7* groups, partly
broken terminals due to the loading onto the bottom of the truck in the 4t
group, maximum 6 cm circumference and no side branches in the 5" group,
and no main sprouts in the 8t group of the plants.’

II. Reasoning of the court

A. Applicability of the Convention

The Court has jurisdiction over the case as the parties agreed to the
jurisdiction of German courts in the disputes arising from the sales contract.!®
As both parties’ place of business is in the Contracting States of the
Convention, the Court concluded that even if the parties have chosen the law
in the sales contract, the Convention is still applicable to the dispute.’” The
Convention entered into force in Italy on January 1, 1988,'8 and in Germany
on January 1, 1991.7

Thus, the fact that the parties to the contract chose German law as the
applicable law cannot be ground for the non-application of the Convention.
Both the buyer and seller knew or should have known that the states where

14 1bid.

15 bid.

18 1bid.

17 The Convention is relatively straightforward in this regard by recognizing “the application of the
Convention when the parties to the contract have places of business in two different Contracting
States”. Goode et al., supra note 1, 218.

18 CISG: Participating Countries — Italy (2015), https://bit.ly/2JoaB8S (last visited Dec. 3, 2020).
19 CISG: Participating Countries — Germany (2015), https://bit.ly/2KT ApKa (last visited Dec. 3,
2020).
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their places of business were, were party to the Convention.?’ Therefore,
article 1(1) of the Convention does not contain any exception for its
applicability when the parties’ places of business are in two different
Contracting States.

B. The validity of the buyer’s notice on non-conformity

The Court concluded that the buyer preserved his right to bring a claim on
non-performance by fulfilling his duty to notify the seller on the defective
plants according to Article 39(1) of the Convention. This article speculates that
“the buyer loses the right to rely on a lack of conformity of the goods if he
does not give notice to the seller specifying the nature of the lack of conformity
within a reasonable time after he has discovered it or ought to have
discovered it”. Furthermore, the Court dismissed the seller’s arguments and
held that when more than one goods of the same kind are sold, a notice about
the non-conformity of all goods of the same kind is sufficient under Article
39(1) and there is no need to notify about each one of the goods individually.?

Under Article 39(1), a buyer is not only obliged to give notice about the
existence of non-conformity but also provide detailed information about the
nature of non-conformity. This article protects both buyer’s and seller’s
interests by setting forth a notice requirement because the buyer lets the seller
know about the non-conformity and preserves his right to the remedies,?> and
the seller is given a chance to cure the damage and prevent further loss.

On the other hand, giving notice about the nature of non-conformity is
important to decide under Article 25 of the Convention if “a breach of contract
committed by one of the parties is fundamental when it results in such
detriment to the other party as substantially to deprive him of what he is
entitled to expect under the contract”. A fundamental breach is a breach of the
contractual duties that depreciates the aggrieved party’s contractual
expectations.? In each case where there is a claim about the fundamentality
of the breach, it is crucial to find out what the aggrieved party expected from
the contract and to what extent the breach deprived him of those expectations.
Thus, by clarifying the nature of non-conformity, the buyer will facilitate the
judge’s decision on the fundamental breach that will be influenced by the
buyer’s expectations and reality.

20 This awareness is not solely enough to apply Article 1(1) of the Convention. Under Article 1(2),
“the difference in places of business shall be known to the parties from the contract or disclosed
information by the parties, otherwise, the Convention cannot be applied”. Jacob Ziegel, The Scope of
the Convention: Reaching Out to the Article One and Beyond, 25 Journal of Law and Commerce 59,
62-63 (2005-2006).

21 Plants case, supra note 6.

22 Ulrich Schroeter, A Time-limit Running Wild? Article 39(2) CISG and Domestic Limitation Period,
2 Nordic Journal of Commercial Law 153, 174 (2017).

23 Benjamin K. Leisinger, Some Thoughts about Art. 39(2) CISG, 6 Internationales Handelsrecht 76,
81 (2006).

2 UNCITRAL Digest of Case Law on the United Nations Convention on the International Sales of
Goods, 80 (2016).
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Unlike other contractual breaches regulated in the Convention, a
fundamental breach allows a buyer to avoid a contract under Article 49(1)(a)
of the Convention. According to Article 49(1)(a) of the Convention, “the buyer
may declare the contract avoided if the failure by the seller to perform any of
his obligations under the contract or this Convention amounts to a
fundamental breach of contract”. However, depending on the circumstances,
it may suffice for the buyer to establish non-conformity alone by describing
its symptoms where the buyer cannot access detailed information about the
nature of non-conformity.?

In this case, the buyer further claimed the non-conformity caused by the
defects other than those has been notified to the seller, despite the fact that
these claims were based on the defects the buyer discovered at a later date.
But the Court dismissed the buyer’s claims on new defects on the ground that
he failed to give notice to the seller about the new ones within a reasonable
time.? The Court interpreted the requirement of a reasonable time as one
month. Then it dismissed the buyer’s justification that the defects, especially
the low-quality roots of the 6t group of the plants were found after planting.

The Court’s interpretation of the reasonable time for the notification of the
defects in the 1%, 4™, 6%, and 7" groups of the plants as one month did not
conform with the buyer’s efforts to give notice in time. The buyer gave notice
about the visible defects in the 1%, 4%, 7, and other groups of the plants by
adding a notice on the invoice and sending a letter to the seller as soon as he
received the goods on March 23, 2001, without any delay.?” This betokens the
buyer’s care not to be deprived of his right to rely on non-conformity in
litigation. As the non-conformity regarding the quality of the roots of the 6%
group of the plants could have only been discovered after planting, it would
not be fair to expect the buyer to give notice about such defects along with the
other plants.

The case-law of the Convention is in line with this position too. Regarding
the defects that are not prima facie visible, in 1994 the Appellate Court
Frankfurt discussed the buyer’s duty to examine the goods after delivery
under the Convention and held that the heavy wrinkles in the leather shoes
could only have been noticed by use.? In this case, the seller delivered the
shoes that had been manufactured from another type of leather that the
parties had not agreed upon.” In 1996 France Supreme Court dismissed the
appeal on the ground that the seller added sugar in the wine to be delivered
to the buyer, and the buyer could avoid the contract for that goods based on

% CISG-AC Opinion no 2: Examination of the Goods and Notice of Non-Conformity Articles 38 and
39 (2004). Available at: https://bit.ly/3g34SFQ (last visited Nov. 27, 2020).

26 Supra note 6.

27 |bid.

28 Oberlandesgericht Frankfurt, 5 U 15/93, (1994). Available at: https:/bit.ly/33nbY LN (last visited
Nov. 28, 2020).

2 |bid.
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non-conformity.* Although the buyer did not immediately examine the wine
sweetened and partly spoiled, the court found that the defects could not have
been discovered otherwise.® However, it is worth noting that the France
Supreme Court decided in favor of the buyer’s avoidance of the contract on
the Code Civile, not the Convention.® In another example, delivery of a T-shirt
that contracts by %10-15 (one or two body sizes) after the first washing can be
considered as a fundamental breach if the other conditions in the Convention
co-exist.*® Domestic courts should not apply strict rules to the time of the
examination and notification of conformity of goods but conduct a case-to-
case analysis of the defects that are not prima facie visible to the buyer and can
only be discovered through use.

Additionally, to require the buyer to plant the 6" group of the plants
immediately after the delivery to check the quality of their roots would result
in the forced rescheduling of the planting date and unreasonable costs and
efforts to the buyer. One of the objectives of the Convention is to protect
parties to a contract from unreasonable costs.3* For this reason, this
interpretation would cause unreasonable efforts for the buyer who planned
to plant the 6 group of the plants on March 29, 2001.

C. Passing of risk

1. Postponing the passing of risk to the end of the loading

In the Plants case, it was important to determine when the risk had passed
to the buyer to establish the parties’ liability for the non-performance.
According to Article 66 of the Convention, “loss of or damage to the goods
after the risk has passed to the buyer does not discharge him from his duty to
pay the price, unless the loss or damage is due to an act or omission of the
seller”. The buyer submitted that some groups of the plants were damaged
during the loading onto the truck, while the other groups were damaged as a
result of inferior quality of nursing, therefore, the defective performance by
the seller.® Avoiding to ask the buyer to prove a negative, the Court held that
the seller had to prove the conformity of the goods with the sales contract. As
the buyer gave notice about the non-conformity, the seller was required to
prove the conformity .3

The moment of passing of risk is set forth by the Convention in more than
one clause. According to Article 67(1), “if the contract of sale involves carriage
of the goods and the seller is not bound to hand them over at a particular

30 Sacovini/M Marrazza v. Les fils de Henri Ramel, France Supreme Court, 173 P/B 93-16.542,
(1996). Available at: https://bit.ly/3mf3Xjr (last visited Nov. 28, 2020).

31 Ibid.

32 peter Schlechtriem, Petra Butler, UN Law on International Sales, 101 (2009).

3 Yesim M. Atamer, Milletleraras1 Satim Hukuku, 250 (2" ed. 2012).

34 Schroeter, supra note 22, 174; Leisinger, supra note 23, 81.

35 Supra note 6.

3 peter Schlechtriem and Ingeborg Schwenzer (eds.), Kommentar zum Einheitlichen UN-Kaufrecht,
8§11 (4" vol. 2005).
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place, the risk passes to the buyer when the goods are handed over to the first
carrier for transmission to the buyer in accordance with the contract of sale”.
According to the same paragraph, “if the seller is bound to hand over the
goods to a carrier at a particular place, the risk does not pass to the buyer until
the goods are handed over to the carrier at that place”.

In this case, the moment the seller handed over the goods to the carrier
engaged by the buyer or the loading of the goods onto the truck is when the
risk passed to the buyer. The Court interpreted “to hand over” as the transfer
of title of the goods to the first carrier, and held that the risk passed as soon as
the loading of the goods for the carriage was over®. This interpretation indeed
corresponds to the characteristics of the Plants case. However, it can be
disputed whether risk does not pass to a buyer until the end of loading in all
international sales contracts. Because when a seller is required to deliver
goods, it is not always the seller who loads the goods onto the truck. It can be
concluded that if parties agreed on the loading of goods for delivery at a
particular place by a carrier engaged by a buyer, the risk passes to the buyer
as soon as the goods are handed over for delivery, regardless of the status of
loading.

2. Can the passing of risk be differentiated for particular goods?

The seller could not defend his position for the 4" group of the plants
against the buyer who submitted that this group had been loaded and placed
improperly. However, the seller could rely on his timely warning to the buyer
that instead of 8 meters of space agreed by the parties, the truck could only
offer 6 meters. The seller acted in good faith within the meaning of Article 7(1)
of the Convention by asking for the opinion of the buyer on the loading of the
goods onto available 6 meters of space on the truck and offering to load less
amount of the plants that would fit in the space. Agreeing with the available
space on the truck, the buyer accepted the new terms of the contract and
implicitly acknowledged that 6 meters might deprive him of the plants in the
given conditions because the seller could have asked for 8 meters reasonably
for safe carriage and delivery of the plants. Following the buyer’s insistence,
the parties agreed to amend the terms slightly with an awareness of its
consequences.

According to Article 19(3) of the Convention, “additional or different terms
relating, among other things, to the price, payment, quality, and quantity of
the goods, place and time of delivery, the extent of one party’s liability to the
other or the settlement of disputes are considered to alter the terms of the offer
materially”. In this case, the fact that the buyer provided 6 meters of space
instead of 8 cannot be considered as a new offer but it altered the terms of the
contract materially. The exchange of information between parties about the
importance of a particular duty makes the duty so important that its breach

37 Supra note 6.
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will be fundamental.®® The seller reminded the buyer about the importance of
8 meters of space on the truck in terms of safe carriage and delivery of the
goods. Thus, the buyer could not rely on the damages caused by the lack of
space on the truck, especially, the 4™ group of the plants because he altered
the terms on the delivery part materially and acknowledged its consequences
by insisting on the carriage.

A better approach would be to examine the passing of risk for each group
of the plants individually. Because, for example, while in the 4" group of the
plants it is important to examine the passing of risk at the time of handing
over to the first carriage, the seller can be liable for its other act or omissions
concerning the other groups of the plants. Hence, the Court postponed the
passing of risk to the end of loading of all plants. However, the parties’
agreement to alter the contractual term on the availability of the truck for
carriage that happened technically before the risk passed should not have
been discarded.

D. Buyer’s duty to examine goods

The buyer’s duty to examine is regulated under Article 38 of the
Convention. According to Article 38(1), “the buyer must examine the goods,
or cause them to be examined, within as short a period as is practicable in the
circumstances”. While as a matter of the rule, the buyer must examine within
a short period which is practicable in the circumstances, Article 38(2)
postpones the buyer’s duty to examine the goods to the arrival at the
destination. It is clear from the facts that the buyer has fulfilled his duty to
examine as soon as he received the goods at the destination. However, it can
be disputed whether the buyer had a duty to examine the goods in
Burgebrach where the carrier stopped to unload the 10 pallets that were not
part of the contract. Can the buyer raise the argument that he was never under
the duty to examine the goods in Burgebrach before the arrival at the
destination in response to the seller’s submission that the goods were
damaged during the unloading in transit? If the buyer was under such a duty,
he would be deemed to acknowledge the damage to the plants because he did
not give notice to the seller, hence, lost his right to rely on the non-conformity
under Article 39(1) of the Convention. Nonetheless, the buyer is entitled to
rely on the non-conformity of the 6% group of the plants because of the inferior
quality of their roots.

The duty to examine goods cannot be isolated from the transfer of title of
the goods to the buyer. It is clear from the contract that the carrier was
independent of the seller but engaged by the buyer. It can be argued that even
though the goods were not delivered to the buyer in Burgebrach, the risk had
already passed to the buyer and he had to examine the goods there. This
argument can be logically concluded with that the buyer did not examine the

38 Atamer, supra note 33, 244.
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goods via the carrier in Burgebrach despite he could have done so, that’s why
the question of whether the goods were damaged during the unloading in
Burgebrach remained unanswered. However, as Burgebrach was not the
destination in the meaning of Article 38(2) of the Convention, the buyer
cannot be under a duty to examine the goods in Burgebrach. Even though the
buyer knew or could have known about the unloading of the other 10 pallets
in Burgebrach, he did not know how the plants were placed on the truck and
whether the plants needed to be discharged for unloading the 10 pallets. The
only person who witnessed the unloading in Burgebrach was the carrier from
whom reasonable care for the plants could be expected. Nevertheless, the
expectation cannot exceed the care nor can be interpreted as a duty, any
breach of which could result in liability of the parties.

E. The decision of the court

In some matters, the Court asked for an expert’s opinion. According to the
results of the expert examination, the quality of the delivered goods was
under average. This inferior quality was related to the nursery of the plants
by the seller. The expert also pointed out that the visible damages to the plants
were not inherent, in contrast, a result of improper loading onto the truck. The
expert referred to the bale cargo to underline that the damaged ones were
placed under the other plants.® Although the vehicle was not inappropriate
for delivery, the loading of the goods caused the damage in this case. Hearing
the expert and witnesses, the Court held that there was a defective
performance by the seller as after the risk passed the buyer did not unload the
goods before the arrival at the destination and approved the buyer’s claim to
reduce the price. The buyer had to pay the price for non-defective plants,
however, he lost his right to rely on the defective Liquidambar styracifula from
the 6" group because of the delay in the notification. The Court found the
seller liable for the judicial expenses and carriage fees as well.*

Here, the Court should have not ignored the fact that the seller had warned
the buyer about the lack of space on the truck, and the buyer should have
understood the consequences of the carriage in those circumstances.
Therefore, the buyer cannot be justified to request the price reduction for the
goods damaged as a result of improper loading. On the other hand, the buyer
gave notice about non-conformity in the 6" group of the plants due to the
nature of the goods. The Court did not discuss the effects of the seller’s
notification to the buyer about the lack of space on the truck before the risk
passed to the buyer on the damage to the goods caused by improper loading,
and the buyer’s duty to examine the goods in Burgebrach.

39 Supra note 6.
0 Ibid.

11



Baku State University Law Review Volume 7:1

Conclusion

The Plants case is one of those cases to envisage how the Convention is
applied in different national jurisdictions despite the aim of the Convention
to establish a uniform practice. This case has left the following three
interpretations to international commercial law, in particular, for the
application of the Convention:

1) In case of the sale of more than one goods of the same kind, a notice
about non-conformity of all goods is sufficient, and there is no need to
give notice about each one of the goods separately;

2) The notice about the non-conformity of goods must help the seller to
understand the nature of non-conformity so that the seller can take the
next steps to cure the defects. Any suspicion or uncertainty about the
nature and kind of the non-conformity on the notice must be discussed
and resolved by the parties;

3) The goods are handed over as soon as the loading is over.

Although all of these interpretations can be applied in analogous cases to
which the Convention is applicable, the third interpretation must be handled
carefully because the identity of the loader of the goods can be essential in
some cases. The courts may consider the passing of risk to the buyer as soon
as the goods are collected for delivery by the carrier arranged by the buyer at
a particular place without waiting for the loading to be over. In such cases,
the courts can also take into account the loading of the goods by the seller or
the carrier arranged by the seller. To determine the passing of risk on a case-
to-case basis would therefore be more appropriate to the complex character
of the international commercial law where more parties can be involved in the
carriage.

As it was in the Plants case, it is more efficient to examine the defect of each
group of the plants individually and reduce the price accordingly. However,
the interpretation of the reasonable time for the notice as one month with a
reference to German law did not fit in the 6% group of the plants. Because the
buyer could not be aware of these defects before planting, not to mention the
effects of the forced rescheduling of the planting date on his business.

Finally, regarding the 4" group of the plants where the Court found the
lack of space on the truck as the cause of the damage, the seller’s warning to
the buyer and offer to deliver fewer plants must not have been discarded. The
reason why the plants were loaded improperly was the buyer’s insistence to
deliver them within 6 meters of space instead of 8. Thus, the Court should
have considered the seller’s efforts to deliver the goods safely on the one hand,
and the buyer’s acts and insistence on the other hand, and let him bear the
risk caused by new contractual terms he altered.

12
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Matin Pedram”

ENFORCING PROPERTY RIGHTS THROUGH THE
ELEMENTS OF FREE MARKET; A CASE FOR IRAN’S
BANKRUPTCY LAW

Abstract

In an unhindered market, firms use their resources to meet the expectations of consumers in
productive ways; therefore, competition among firms is inevitable. Those firms that use new
technologies and produce efficiently can make a profit. This mechanism is only workable
when the right to property would be respected and applied. Although this is an undeniable
right of individuals, governments seek to bypass the simple rules of the market even in the
case of bankruptcy and reallocation. As a prima facie fact, bankruptcy is one of the outcomes
of the market process in a free market. In the absence of the government’s apparatus, firms
and creditors are free to continue their businesses or to reach an agreement to defer the
timing of payment and conducting the insolvency to pay the debts. In spite of this,
governments whose political benefits lead them to use interventionist methods such as
securing jobs and subsidizing local businesses, enact modern bankruptcy law to protect the
insolvent firms, and give them the opportunity of reconstruction. Iran whose modern
bankruptcy law has been prepared is the case study of this article. This article discusses that
bankruptcy is part of the normal process of the free market, and rule of law ought to
guarantee freedom of parties to negotiate and compensation of the creditors in conclusion.
A case study is offered to enlighten that the implementation of modern bankruptcy law
would not solve the problems because the main problem is the lack of strengthened property
rights.

Annotasiya

Azad bazarda firmalar istehlak¢ilarin gozlantilorini mohsuldar sakilda tamin etmak tigiin 6z
imkanlarmdan istifada edirlar; buna gora da firmalar arasinda raqabat qagimilmazdir. Yeni
texnologiyalardan istifada ila keyfiyyatli istehsal edon firmalar qazanc alda eda bilar. Bu
mexanizm yalniz miilkiyyat hiiququna hormat edildikda va onun tatbiq zamanu islokdir. Bu,
fiziki saxslarin takzibedilmaz hiiququ olsa da, hékumatlar hatta iflas va yenidan tagkil zamani
bela sada bazar qaydalarndan yan ke¢cmoaya calisirlar. Prima facie fakti kimi iflas azad
bazarda bazar proseslarinin naticalarindan biridir. Hokumoat aparati olmadig: taqdirda firma
va kreditorlar islarini davam etdirmoak va ya 6doma miiddatini taxira salmagq, elaca da borclar
ddaniglari diciin 6dama qabiliyyatli olmamaq barada razili§a galmoakda sarbastdirlar. Buna
baxmayaraq, siyasi monfaotloring gora hékumoatlar is yerlori ilo tomin etmok, subsidiya
vermoak kimi miidaxila metodlarindan istifada yolu ila iflas edan firmalar: qorumagq iigiin
miiasir iflas qanunu qabul edir va onlara yenidonqurma imkan verir. Miiasir iflas qanunu
hazirlayan Tran bu magalonin niimunasidir. Bu moaqalada iflasin sorbast bazarin normal
prosesinin bir hissasi oldugu va qanunun aliliyi taraflarin damsiqlar azadli§r va sonda
kreditorlara tazminat verilmasini tamin etmoali oldugu miizakira olunur. Miiasir iflas
qanununun tatbiq olunan problemlari hall eda bilmayacayini aydinlasdirmagq iiciin bir asas
toklif verilir, ¢iinki asas problem mdéhkamlandirilmig miilkiyyat hiiquqlarimin olmamasidir.

* Legal Counsel, Tehran, Iran. | would like to thank Professor Gary Chartier for his generous
comments and support.
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Introduction

he property right is a key element to flourish the economy and prosper

people’s lives.! Humans need the proper implementation of this right

because of the reasons like scarcity of goods and unavailability of free
goods.? It is apparent that any action to abolish property rights has failed.?
Hence, all the activities either aggression or cooperation in the market are
encapsulated in the concept of property rights. In accordance with this
concept, some activities such as expropriation,* price controls, competition
rules, and bankruptcy law form the notion of aggression against property
rights which are often enforced by government interference.> In this sense,
governments usually try to implement a set of rules and institutions to
engineer the market and even the time of a firm’s vanishing based on their
tavors.

! For instance: “America’s founders understood clearly that private property is the foundation not
only of prosperity but of freedom itself”. See Cato Handbook for Policymakers, 173 (8" ed. 2017).

2 Hans Hermann Hoppe, A Theory of Socialism and Capitalism, 18 (2010).

% Karl Marx and his fellows strongly promote nationalization or socialization of the resources and
means of production. They emphasize that this is the best alternative of capitalism which brings
prosperity. See Leszek Kolakowski, Main Currents of Marxism, 416-420 (1978).

4This case can be seen in urban renewal and compulsory reassignment of property to developers
which is against homeowners’ property rights and the rationale of identity. See Gary Chartier,
Economic Justice and Natural Law, 148 (2009). Also Chiragov and Others v. Armenia can clarify
this angle. In this case, the European Court of Human Rights held that Azerbaijani refugees’ right to
property was invaded by Armenian government’s discretion to not permit them to come back to their
area. This action was in a stark contrast with the peoples’ property rights and their attachments. For
more information: See Valentina Azarova, Chiragov and Others v. Armenia (Eur. Ct. H.R.), 54
International Legal Materials 961, 961 (2015).

5> Murray N. Rothbard divides various types of aggression into a binary intervention and a triangular
intervention. In a binary intervention, aggressor directly establishes a hegemonic relation with
individuals (for instance taxation), while in a triangular intervention, aggressor compels individuals
to make an exchange (for instance minimum wage). See Murray N. Rothbard, Power and Market:
Government and the Economy, 13 (4" ed. 2006).

14



February | 2021 Economic Law

While bankruptcy® is an indispensable part of a free market, scholars are
inclined to manage it through the external forces especially when a recession
or crisis might appear.” There is no guarantee in place to secure merchants
from the possibility of bankruptcy. “Decentralization, markets, profit, and
loss tests, allowing inefficient firms to go bankrupt”.® That is why many
communities have decided to frame bankruptcy in accordance with the
communal norms and customs; therefore, bankruptcy law has a long history
in the business.’

However, governments in line with regulating the competition have
gradually extended their power to equilibrate bankruptcy at their own
discretion and restrict property rights. In this case, they usually implement
neoclassical views!® to preserve market equilibrium and avoid any so-called
market failure despite the fact that it could eventually expand the
government’s size.!! In this sense, bankruptcy is an abnormal status that needs
to be regulated. For instance, President Hoover’'s New Deal intended to
amend the Federal Bankruptcy Law to purportedly prevent market failure
while this law weakened the property rights of creditors.!?

The aim of modern bankruptcy law'® is correcting the old method of
bankruptcy and proposing the notion of reorganization in order to decrease

& Bankruptcy is defined as “system of laws by which an insolvent debtor surrenders his property to a
court which distributes the proceeds proportionately among his creditors and usually declares the
debts discharged”. Reginald Parker, Creditor Rights and Bankruptcy, 19 (1951).

It can be seen that there has been an ongoing interest to come into force some regulations regarding
corporate rescue and rehabilitation. Jason Corbett, Twelve Years to Sharpen one Sword, but Can It
Cut? Does China’s New Bankruptcy Law Provide Adequate Protection for Foreign Creditors?, 74
(2010). Some scholars believe that “a fresh start can also foster productivity growth via better
incentives for entrepreneurship and experimentation by increasing firm entry”. Douglas J. Cumming,
Measuring the Effect of Bankruptcy Laws on Entrepreneurship across Countries, 16 Journal of
Entrepreneurial Finance (2012). Also, their past experience could shed light on their new business. B.
Burchell, A. Hughes, The Stigma of Failure: An International Comparison of Failure Tolerance and
Second Chancing, 334 University of Cambridge Centre for Business Research Working Papers
(2006). It is interesting that most reorganization codes inspired by the U.S. Bankruptcy Code Chapter
11.

8 Murray N. Rothbard, Making Economic Sense, 414 (2006).

% For a brief of the historical background of bankruptcy law: Lawrence White, Bankruptcy as An
Economic Intervention, 1 Journal of Libertarian Studies 281, 281-282 (1977). Also its history in the
18" century of USA is accessible in Bruce Mann, Republic of Debtors: Bankruptcy in the Age of
American Independence (2009).

10 Neoclassical views include but not limited to public choice theory, theory of welfare, Coase
theorem, and so on. The core of every neoclassical view is the rationality of players and the necessity
of market equilibrium.

1<« . .more governments within a metropolitan area are preferred to fewer governments and
interventions”. Thomas J. DiLorenzo, Competition and Political Entrepreneurship: Austrian Insights
into Public-Choice Theory, 1 The Review of Austrian Economics 59, 60 (1988). Talking about
public-choice theory is complementary to the research’s debates about natural and property rights. On
this view, any authorities’ intervention in the market at least should be logically justifiable by this
theory, unless otherwise it could undermine property rights of the individuals.

2 Murray N. Rothbard, America’s Great Depression, 318 (2000).

13 In this article, modern bankruptcy law refers to a set of rules that are seeking to restrict property
rights of creditors, discharge of the debtor, and compel parties of bankruptcy to reorganizing the
distressed firm.
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social cost. In this sense, government intervention is a requirement to protect
the debtor and prevent market failure.* Governments use various means such
as subsidies,’ tariffs,’® empowering monopolistic behaviors, and so on to
preserve the status quo and protect corporations. In addition, these kinds of
activities have been supported by rent-seekers and distressed firms. It can be
seen that “from the great crisis of 1929 onwards, a regulatory apparatus that
supports and protects insolvent enterprises have been developed at various
levels”.7

The current commercial code of Iran was enacted in 1969. With regard to
the importance of a harmonized and internationalized commercial code, in
2006, the government provided a bill of commercial code and proposed it to
the parliament.’® Based on the bill, bankruptcy rules have been dramatically
changed and reorganization is added to the process of liquidation of a
bankrupt firm. In accordance with the current Commercial Code, the
government does not have a main role to dictate how to liquidate or
reorganize the bankrupt firm. However, this role prevails in the bill."

This article begins by elaborating on the main elements of a free market;
the elements can help people to preserve their own rights to their property
and enable them to set their own goals from the beginning of a commercial
relationship until the end of it in accordance with the indigenous forces of a
market. In part II, the envisaged accounts of the free market are stipulated
because every account would vary the available tools and the level of
aggression against property rights being applied by the governments.
Further, the elements of a free market are elaborated in order to draw the
conceptual framework of the article. Part III makes it clear that by reliance on
the free market requirements, it would be nonsense to seek external forces to
maintain market equilibrium. Further, the creditors’ option to negotiate with
the insolvent firm would be reinforced. I conclude that enacting the bill of

14 «A situation in which the allocation of goods and services by a free market is not efficient, often
leading to a net social welfare loss”. Daniel Tenreiro, Bailouts Don’t Distort the Market — They
Address Its Failures (2020), https://www.nationalreview.com/2020/03/bailouts-dont-distort-the-
market-they-address-its-failures/ (last visited Nov. 3, 2020).

15 “Subsidies consequently prolong the life of inefficient firms at the expense of efficient ones, distort
the productive system, and hamper the mobility of factors from less to more value-productive
locations”. Rothbard, supra note 5, 209.

16 For instance, the government of Iran imposes high tariffs on imported cars and prohibits
importation of some car models which has created a cartel in the car industry under the pressure of
two main car manufacturers. For more information on car tariffs: See Financial Tribune, Iran:
Imported Cars Unaffordable (2017), https://financialtribune.com/articles/auto/78308/iran-imported-
cars-unaffordable (last visited Nov. 3, 2020).

17 valerio Tavormina, Insolvency Regulations and Economic Recession: An Austro-Libertarian Point
of View, 5 Beijing Law Review 150, 150 (2014).

18 Iran's commercial code reform invites turmoil (2019), https://www.al-
monitor.com/pulse/originals/2019/11/reform-commercial-code-iran-deteriorate-business-
environment.html (last visited Nov. 11, 2020).

19 For more information: See Ardeshir Atai, Investor Protection in Iran: A Bankruptcy Approach,
Bankruptcy Law Client Strategies in the Middle East and Africa, (2011).
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bankruptcy code will deteriorate the current situation of bankruptcy in Iran
and open the door for additional government interference in the natural
process of the market. Further, reorganization is a lengthy and costly process
that creates bureaucratic organization and complicates the bankruptcy
process.

I. Conceptual framework of the free market on the

occasion of bankruptcy
It could be considered that the free market is equivalent to capitalism and
what we see in the developed countries is the ultimate version of the free
market. However, there are at least three main accounts of capitalism® that
one of them appears to be a free market.?! It is necessary to recognize the main
prerequisites of the free market i.e. non-aggression principle and individuals’
market forces.?

A. The relationship between the free market and the possible

accounts of capitalism

Based on the abovementioned proposition, some scholars use the free
market instead of capitalism.? The free market features property rights and
voluntary exchanges of goods and services.** In a free market, we cannot
expect large corporations because large corporations cannot promptly react to
market changes or consumers’ choices and it is not surprising to not envisage
their survival in a free market.” Also, free competition and the least market
barriers leave no option other than decentralization for large corporations. In
this system, social hierarchy is implausible and naturally equalizes wealth.?

It is clear that pure capitalism (a free market system) is the cornerstone of
free voluntary transactions and everything can be considered as a process. For

20 The two other accounts of capitalism are

a) An economic system that maintains a relationship between big businesses and government. Hence,
political elites and corporations have a meaningful exchange to benefit themselves and the role of
quasi-governmental institutions in the market is highlighted.

b) An economic system that relies on the past and present intervention of government. In this sense,
the government has a determinant role to define and enforce laws to regulate the market. See Gary
Chartier, Advocates of Freed Markets Should Embrace Anti-Capitalism (2010),
https://c4ss.org/content/1738 (last visited Jul. 12, 2020).

2L Hoppe, supra note 2, 29.

22 Gary Chartier, Flourishing Lives: Exploring Natural Law Liberalism, 214 (2019).

23 See Gary Chartier, Charles W. Johnson, Markets Not Capitalism, 59-82 (2011); Gary Chartier,
Advocates of Freed Markets Should Embrace Anti-Capitalism (2010), https://c4ss.org/content/1738
(last visited Jul. 12, 2020); Eric Hugo Weinhandl, Capitalism and Free Markets. Two Sides of the
Same Coin? (2019).

24 Gary Chartier, Advocates of Freed Markets Should Embrace Anti-Capitalism (2010),
https://c4ss.org/content/1738 (last visited Jul. 12, 2020).

5 | arge corporations depend on hierarchical structures and governmental aids such as subsidies,
grants, and etc. (Chartier, supra note 4, 99). Large corporations are comparable to the central
planning economy. See Kevin Carson, Organization Theory a Libertarian Perspective, 198 (2008).
26 Chartier, Johnson, supra note 23, 20.
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instance, the life of a firm is a process that can lead to merger or even
bankruptcy due to a lack of productivity. Based on this standpoint,
regulations enforced by the government can be regarded as governmental
action to hamper the market.

In a free market, rationales such as non-aggression, collective action, and
the least government interference can be useful to enhance the efficiency
toward bankruptcy while the two other senses of capitalism are protected by
the government without considering the social cost of its discretions. For
instance, modern bankruptcy law has been imposed by the government in
line with the benefits of big businesses to maintain their power in the market
despite their inefficiencies and deteriorate competition, while the issue should
be settled under the free market’s requirements: “where there is no room for
politics at all and all relations are exclusively contractual”.?”

B. The elements of free market

A free market has its own elements that a given society ought to stick to
them. Based on this order, any government interference can attenuate
individuals” property rights even though many scholars believe in such
interference especially at the time of the emergency situations.

1. Prohibition of aggression against property rights

In a free market, businesses ought to enhance productivity in order to
preserve their shares in the market. Without external supports such as
government interference, businesses should strengthen their financial
stability and change patterns based on the probable future changes. It helps
them to avoid financial distress. For instance, in 2017, Unilever’s shareholders
were exposed to a big takeover by Kraft Heinz that was rejected by Unilever.
However, it was a turning point for Unilever to concentrate on revising the
company’s operations in order to increase profitability and work on the
efficiency of the business.?® In this sense, the modern bankruptcy law
aggresses against the property rights of the creditors by means of the
compulsory discharging of debts. As bankruptcy laws are not costless to
implement and enforce, it is important how they are structured.* However,
the question is whether this aggression decreases the transaction cost.

In this sense, some scholars distinguish between natural and artificial
property rights® and emphasize that bankruptcy is an artificial limitation on

2" Hoppe, supra note 2, 70.

28 Chad Bray, Unilever to Sell Its Spreads Business and Restructure (2017),
https://www.nytimes.com/2017/04/06/business/dealbook/unilever-spreads.html (last visited Nov. 8,
2020).

2% Murray N. Rothbard, The Ethics of Liberty, 143-144 (1998).

%0 Susan Block-Lieb, The Logic and Limits of Contract Bankruptcy, 2 University of Illinois Law
Review 503, 525 (2001).

31 Elizabeth Anderson, Ethical Assumptions in Economic Theory: Some Lessons from the History of
Credit and Bankruptcy, 7 Ethical Theory and Moral Practice 347, 358 (2004); Thomas
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the natural property rights of creditors. Then, it is a matter of capitalism to
disregard oppressive contractual relations and allow the insolvent firm to
maintain its dignity. Anderson stipulates that capitalism requires artificial
property rights:®

“When people enlist state power to escape oppressive contractual relations
and reformulate the rules of private property in ways that better comport with
their dignity, equality, and freedom,* such movements should be seen as
realizing the promise of capitalism, not as violating its essence. To see this, we
must step out of the formalism of economic theory and represent economic
systems in terms of their import for substantive social relations of freedom
and equality”.

Although this account of bankruptcy law tries to protect the artificial right
of a debtor, the creditor’s natural property right might be violated,* while
even implementing modern bankruptcy law does not guarantee that the
reorganization plan would successfully decrease the costs* while, a bankrupt
industry would be sold, readily, for its plant and equipment to be used by
productive private firms.” In a free market, contract based bankruptcy would
be expected to reduce the cost and can be an efficient alternative to
bankruptcy legislation.®

Hence, “the government should allow debtor and creditors to contract for
the bankruptcy system that they see optimal”.* Further, the only optimal
solution is to acknowledge creditors’ rights to either forgive debts or follow
them, despite the fact that “reaching voluntary agreement is often impeded
by the ability of creditors to take individual enforcement action”.*’ It means

Hodgskin, The Natural and Avrtificial Right of Property Contrasted, 147 (2008). Hodgskin emphasizes
that artificial property rights are those acquired by government power.

32 |bid. 347.

33 It does not mean that based on the libertarian point of view, dignity and freedom of a debtor are
destructed. In this case, Spooner says that: “if, therefore, a debtor, at the time his debt becomes due,
pays to the extent of his ability, and has been guilty of no fraud, fault, or neglect, during the time his
debt had to run, he is thenceforth discharged from all legal obligation. If this principle were
acknowledged, we should have no occasion, and no use, for insolvent or bankrupt laws”. Lysander
Spooner, A Letter to Scientists and Inventors, on the Science of Justice, and their Right of Perpetual
Property in their Discoveries and Inventions, 63 (1884); See also Carson, supra note 25, 399.

34 Supra note 31, 359.

% Regis Noel, A History of the Bankruptcy Clause of the Constitution of the United States of
America, 187-191 (1920).

36 “The rate of successful Chapter 11 reorganizations is depressingly low, sometimes estimated at
10% or less. The complex rules and requirements in Chapter 11 increase the costs to file the case and
prosecute a plan to confirm far beyond other forms of bankruptcy”. Cathy Moran, Chapter 11
Bankruptcy Explained, https://www.bankruptcyinbrief.com/chapter-11-bankruptcy-explained/ (last
visited Jun. 13, 2020).

37 Rothbard, supra note 8, 40.

38 Block-Lieb, supra note 30, 505.

39 Alan Schwartz, A Contract Theory Approach to Business Bankruptcy, 107 The Yale Law Journal
1807, 1850 (1998).

40 UNCITRAL, Legislative Guide on Insolvency Law, 29 (2005). In spite of this, it can be seen that
“insolvency systems with greater creditor rights and efficient judicial systems encourage less risky
behavior and more out-of-court settlements”. Stijn Claessens, Leorra Klapper, Insolvency Laws
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that “each creditor may forgive only his own debt may only surrender his
own property claims to the debtor” .#! It seems that:

“The only force, function, or effect of a legal contract is to convey and bind
the rights of property. A contract that conveys and binds no right of the
property has no legal force, effect, or obligation whatever. Consequently, the
natural obligation of a contract of debt binds the debtor’s property, and
nothing more. That is, it gives the creditor a mortgage upon the debtor’s
property, and nothing more”. 42

2. Importance of collective action

An efficient outcome of a bankruptcy procedure is the maximization of the
total value for the debtors, creditors, and workers.*> With a collective action,
the agreement of debtor-creditor to determine the mechanism of payments,
timing, etc. is facilitated. There is no external power to decide instead of them
and both parties are aware of their property rights. For example, in
accordance with the current Commercial Code of Iran, the possibility of a
debtor-creditor’s agreement depends purely on the bargaining power and the
incentives proposed by the debtor.* As far as the negotiation between a
distressed firm and creditors is possible to reach an optimal choice,
government interference is not rational. In line with this proposition, in the
United States, “if the insolvent firm is willing to accept liquidation and all
creditors agree, legal proceedings are not necessary.”# In addition, the pre-
insolvency agreement is significant that “if the debtor makes certain
investments and fails to have the property at the due date, they explicitly put
a clause in the agreement that the future debts will be automatically forgiven;
in short, the creditor grants the debtor the rights of a partial co-owner of the
property”.* Post-insolvency agreement is significant as well. When debtor
and creditors agree on a restructuring system to reorganize the distressed firm
and commit the creditors to support a proposed plan,* there is no room for
the external intervention of the government. Hence, rule of law should
promote such innovations. In contrast, the new bill of Commercial Code
stipulates that the plan of reorganization shall be approved by the board of
inquiry, which is amazingly constituted by governmental experts and
supervised by Reconstruction Organization.*

Around the World- A Statistical Analysis and Rules for Their Design, 1 CESifo DICE Report 9, 15
(2006).

41 Rothbard, supra note 29, 145.

42 Ludwig Von Mises, Human Action, 339 (1949).

43 QOliver Hart, Different Approaches to Bankruptcy, HIER, NBER Working Paper Series, 3 (2000).
4 Article 504 of current Commercial Code: “Failing a composition, the Liquidator shall immediately
proceed with the closing of the accounts and the liquidation of the bankruptcy”.

45 Donald M. DePamphilis, Mergers, Acquisitions, and Other Restructuring Activities, 609 (2014).
46 Murray N. Rothbard, Man, Economy, and State, 180-181 (2009).

47 David A. Skeel Jr., George Triantis, Bankruptcy’s Uneasy Shift to a Contract Paradigm, 166
University of Pennsylvania L. Rev. 1777, 1809 (1991).

“8 Article 909 of the new bill of Commercial Code.
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Regardless of this, collective action refers to an undeniable force of the
market, which is individuals. It can be seen that the Statement on the Purpose
of a Corporation, CEOs of 181 big corporations around the world
acknowledge that corporations are accountable toward communities and
employees as well as shareholders.* It should be noted that in a free market,
individuals are market forces. It means that “free markets put economic
power into the hands of the people, and they call on us to build a self-
regulating order by means of free choice and grassroots organization”.%
Richman concedes that:

“When the marketplace is free and competitive (rather than constricted by
the state to protect privileged interests), it is we collectively who decide who
controls the means of production. We do not do this in the legal sense, for
example, by literally expropriating the assets of some people and transferring
them to others. Yet that is the effect of free competition and individual
liberty” 5!

The strong point of this angle is solving the problem of principal-agent that
is in place and can complicate the situation of a firm during bankruptcy. This
is important that managers of a firm seek for the benefits of a firm in particular
on the occasion of financial distress. In spite of this, “managers of a firm have
a personal interest in prolonging their reign and retaining the firm’s control
for as long as possible and that they would use the modern bankruptcy law
for this purpose if they have to”.>? By contrast, workers are keen on business
continuity in a profitable manner.® As an illustration, Behshahr Textile
Enterprise was bankrupted due to old equipment, mismanagement, and
accumulated debts to various creditors, particularly governmental
organizations.>* Further, enacting the “Protection of Reorganization and
Reconstruction of Textile Industries Code”* in 2000 could not only solve the
problem of the textile industry but also accelerate bankruptcy. Apart from
this, let’s hypothesize that the new commercial code is in force: How could it
be possible to reorganize the mentioned enterprise? It is a prima facie fact that
the enterprise suffers from both internal and external issues. As a matter of

49 Business Roundtable Redefines the Purpose of a Corporation to Promote An Economy That Serves
All Americans (2019), https://www.businessroundtable.org/business-roundtable-redefines-the-
purpose-of-a-corporation-to-promote-an-economy-that-serves-all-americans (last visited Nov. 8,
2020).

%0 Chartier, Johnson, supra note 23, 394.

51 Sheldon Richman, Free Market Socialism (2014), https://reason.com/2014/11/16/free-market-
socialism/ (last visited Jul. 8, 2020).

%2 Iraj Hashi, The Economics of Bankruptcy, Reorganization, and Liquidation: Lessons for East
European Transitional Economies, 41 CASE Network Studies and Analyses, 16 (1995).

53 Ibid.https://www.bankruptcyinbrief.com/chapter-11-bankruptcy-explained/

54 The Bankruptcy Order of Behshahr Chit Factory (2006), https://www.magiran.com/article/1292129
(last visited Nov. 8, 2020). Behshahr Chit Factory Owes 400 billion Rials (2013),
https://www.ilna.news/fa/tiny/news-102647 (last visited Jun. 15, 2020).

%5 Law on Support for Reconstruction and Renovation of Textile Industries,
https://rc.majlis.ir/fa/law/show/93626 (last visited Jul. 8, 2020).
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fact, the enterprise will not be profitable if it is not managed efficiently. It has
been proved that the privatization and governmental bureaucracy cannot
make it profitable. While it would be possible to implement the alternative
that is the engagement® of workers in the process of negotiation with the
creditors.”’

3. The least government intervention

Government intervention in the market in most cases is against the normal
process of transactions. In particular, the government has no moral right to
intervene in the market, reallocate risks between debtor and creditors, and
free the debtor from his debts. In this regard, bankruptcy law can be
interpreted as “a system of interventional legislation which with the ability of
individuals freely establish the terms of their transactions”.>® The proponents
of government interference believe that rescuing distressed firms is highly
necessary if their failure causes market wide harm.” That is why modern
bankruptcy laws have been activated and many countries praise the role of
government to preserve market equilibrium. Mises stipulates that:

“In the eyes of all reformers such as Plato, the “body politic” could not
operate without interference from the top. Intervention by the “king,” by the
government, and by the police was necessary to obtain action and results”.®

Hence, the philosophy behind modern bankruptcy law is the entitlement
of a firm to eliminate its debts. Apparently, without third-party interference
(the government) the extra-contractual dissolution of debts is not possible.
Then, in a free market, there is no room for the governments to deviate from
the rule of law.*! Further, it cannot be construed from the notion of bankruptcy
that the government has to save distressed firms for the sake of the market.
Bankruptcy means that healthier firms have an opportunity to conduct a
merger® and distressed firms can sell their assets or revise plans to increase
their profitability.® In other words, a merger can help the debtor and creditors
to think about restructuring a distressed firm. In addition, “merger may
increase the combined value of the target because the combined firm has
insights into correcting managerial deficiencies and can use financial

%6 Chartier, supra note 4, 106-107.

5" The current Commercial Code of Iran as well as the bill of Commercial Code has no provision to
encourage the participation of workers in such a negotiation.

%8 White, supra note 9, 281.

% Robert K. Rasmussen, David A. Skeel Jr., Governmental Intervention in an Economic Crisis, U. of
Pennsylvania Journal of Business Law 7, 16 (2016).

80 Ludwig Von Mises, The Free Market and Its Enemies: Pseudo-Science, Socialism, and Inflation, 3
(2004).

61 Supra note 8, 283.

62 «“Carefully selected distressed M&A opportunities could become a valuable corporate strategy
alternative, especially during troubled economic times”. Joseph Calandro, Distressed M&A and
Corporate Strategy: Lessons from Marvel Entertainment Group's Bankruptcy, 37 Strategy &
Leadership 23, 23 (2009).

83 Jeffrey A. Miron, Bailout or Bankruptcy? A Libertarian Perspective on the Financial Crisis, 29
Cato Journal, 9 (2009).
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synergy.”% Delta and Northwest Airlines merger which indicates a successful
plan to avoid bankruptcy.® “The merger will create a stable airline in a quite
volatile market, can be considered in this regard the most expansive and
impressive network worldwide.”®® Governments are addicted to use
protectionist methods such as restricting importation and imposing high
tariffs to keep distressed firms alive. In case of failure, they put their
endeavors to use the reorganization plan to revitalize inefficient firms. “The
irony is that the government is stepping in to solve the problems it created”.*
For instance, “in the case of the GM restructuring of 2009, GM focuses
attention on gaming the rule-makers to gain an advantage. In return, the rule-
makers get political patronage and discretionary power”.% In this scenario,
the probable binding contracts between the debtor and the creditor are ruled
out, while they could include the responsibility of debtor in the case of
bankruptcy.® More broadly, during the 2008 financial crisis in the United
States, the government decided to rescue the financial sector through
government ownership. The government provided funds for the distressed
financial agents by enacting the Emergency Economic Stabilization Act.”
Although such an intervention has made them profitable,” it increases future
moral hazards and risky activities because of the possible intervention of
government on the occasion of crisis.”

Notwithstanding this, consumers’ right to choose would be deteriorated
and the efficient allocation of resources has been ruled out. In a free market,
such firms have only two options: a) to do nothing and go out of business,
completing its entropic collapse; or, b) to move into a completely new-and
more profitable-product line.” For instance, Crystal Oil Company which was
bankrupted in 1986, reach an agreement out of court with the major creditors

64 Clas Bergstrom, Theodore Eisenberg, Stefan Sundgren, and Martin T. Wells, The Fate of Firms:
Explaining Mergers and Bankruptcies, 2 Journal of Empirical Legal Studies 49, 50 (2005).

85 See Aviation Strategy, Delta/Northwest Merger: Now Looking More Promising, 131 Aviation
Strategy 19 (2008).

% Jill Mogensen, A Strategic Analysis of the Delta Northwest Merger (2008). Available at:
https://dra.american.edu/islandora/object/0708capstones%3A64/datastream/PDF/view (last visited
Nov. 8, 2020).

57 Henry Thompson, In Praise of Bankruptcy (2008), https://mises.org/library/praise-bankruptcy (last
visited Oct. 26, 2020).

88 Cameron M. Weber, What Is Good for General Motors Is Bad for America: The 2009 Bailout
through the Lens of Heskett’s Design Oriented Theory of Value, 2 She Ji: The Journal of Design,
Economics, and Innovation 183, 188 (2016).

8 Lysander Spooner, Poverty: Its lllegal Causes and Legal Cure: Part First, 74 (1846).

70 See https://www.congress.gov/110/plaws/publ343/PLAW-110publ343.htm (last visited Nov. 8,
2020).

1 See Troy Brownfield, The 5 Biggest Bailouts Ever (2020),
https://www.saturdayeveningpost.com/2020/01/the-5-biggest-bailouts-ever/ (last visited Nov. 8,
2020).

2 Miron, supra note 63, 9.

73 Butler Shaffer, In Restraint of Trade: The Business Campaign Against Competition, 1918-1938, 40
(1997).
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and restructures debts.” Also, in 2019, Sungard Availability Services negotiated
to reduce its debt, while the control of the company will be transferred to a new
group of creditors.” These cases indicate that in a free market, it is possible to
prevent liquidation, while the debts would be settled in an efficient way.

However, in the presence of government and modern bankruptcy law, they
can persuade the government to protect them and defer settlement of debts.

By considering the preferred account of capitalism, the role of voluntary
exchanges prevail and property rights transform into the heart of any market
decisions. Hence, any government action to restrict property rights by means
of regulating bankruptcies can be taken into account as aggression and the
notion of reorganization is used by the government to strengthen its role in
the market and protect inefficient firms. It aims to restrict people’s autonomy
especially workers to reach an agreement without the involvement of
authority.

II.The implications of the free market elements on
bankruptcy law

Reaching out the implications of the free market on bankruptcy law needs
to have insight into the beneficiary of modern bankruptcy law. The question
is why do legal systems intend to introduce a new approach toward
bankruptcy called fresh start by focusing on the restricted freedom of
negotiation? Further, the proposed solutions under the free market to balance
between property rights and debtor-creditors” way forward are embraced.

A. Wertfrei analysis of modern bankruptcy law

The assessment of any modern bankruptcy law should consider the costs
and benefits of bankruptcy. Some scholars emphasize that implementing a
reorganization plan leads to maintaining jobs, preventing the cost of the
judiciary, and increasing the productivity of an insolvent firm.” In other
words, the modern economy has invalidated the proposition that the
liquidation can maximize debtor’s assets; therefore, long-term economic
benefits would be preserved by the reorganization process.” In accordance
with the Principles for Effective Insolvency and Creditor/Debtor Regimes,
“providing for the efficient liquidation of both nonviable businesses and
businesses whose liquidation is likely to produce a greater return to creditors

4 patrick A. Gaughan, Mergers, Acquisitions, and Corporate Restructurings, 462 (2007).

S ABF Journal, Prepackaged Filing Are Flying Through Bankruptcy: Is That Really a Good Thing?
(2019), https://www.abfjournal.com/articles/prepackaged-filings-are-flying-through-bankruptcy-is-
that-really-a-good-thina/ (last visited Nov. 8, 2020).

6 William Walter Brown, Correspondence, 4 Journal of Economic Perspectives 207, 210-211 (1990).
" UNCITRAL, supra note 40, 28.
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and reorganization of viable businesses””® should be one of the requirements
of modern insolvency laws. In fact, the government of Iran by considering the
dynamism of the economy has proposed a new bill of commercial code to
harmonize the procedure of bankruptcy with the globalized norms and
protect insolvent firms through the privilege of compulsory reorganization.”
It can be seen that many developed countries have enacted modern
bankruptcy law to defer the bankruptcy of firms.® Hence, distressed firms
have this opportunity to remain in the economic cycle and reorganize
themselves by preserving the right of creditors to receive their debts through
the future earnings of the firms.According to Iran’s bill of Commercial Code,
reorganization is compulsory for an insolvent firm.8! The insolvent firm must
designate its plan of reorganization under the supervision of a creditors
committee and submit it to the board of inquiry.®> Besides, the commercial
court is allowed to announce bankruptcy of a firm only after confirming the
impossibility of reorganization.®

“The benefits of reorganization are increasingly accepted and many
insolvency laws include provisions on formal reorganization proceedings”.%
In fact, it can be said that the reallocation of assets in a productive way should
be the ultimate goal of any modern bankruptcy law.®® Hence, “efficient
modern bankruptcy laws should, in principle, result in the exit of those firms
whose resources could be deployed more effectively elsewhere. But, at the

8 The World Bank Principles for Effective Insolvency and Creditor/Debtor Regimes (2015),
https://www.worldbank.org/en/topic/financialsector/brief/the-world-bank-principles-for-effective-
insolvency-and-creditor-rights (last visited Nov. 3, 2020).

8 Based on Doing Business studies, the current world rank of Iran in resolving insolvency is 133.
https://www.doingbusiness.org/en/data/exploretopics/resolving-insolvency/reforms (last visited Nov.
3, 2020).

8 For instance “The United Kingdom has its Companies’ Voluntary Arrangement (CVA); France has
the Proce”dure de Sauvegarde; Germany has included a copy in sections 217 of its Insolvency
Ordinance (Planverfahren), and Italy also has a copy as do Spain and Greece. The Netherlands is said
to be including a variation of it in its new long-awaited legislative act”. Christoph G. Paulus,
Competition Law versus Insolvency Law: When Legal Doctrines Clash, 18 Unif. L. Rev. 65, 73
(2013).

81 In the United States, “If the plan is not approved by all classes of creditors, an alternative
procedure, called “cram-down”, maybe embarked on. Under “cram-down”, a modified version of the
reorganization plan is approved by the Court and provisions are made for the ‘fair and equitable’
treatment of the dissenting classes of creditors under the Court’s supervision. This implies that, to
accelerate economic recovery, it is decisive that creditors recover as soon as possible their financial
means, which are instead stuck with the insolvent entrepreneur, and that the latter’s fixed assets are
productively reinvested, insofar as possible”. Tavormina, supra note 17, 150.

82 Article 842: “The merchant who has been subject to reorganization by the decision of the board of
inquiry, must, within three months from the date of the Board's announcement, prepare the
reorganization plan with the supervision of creditors’ committee and submit to the Board for Inquiry
and approval. This period is renewable once”.

8 Article 939: “Bankruptcy order in only issued by commercial court following the issuance of
document for impossibility of reorganization by the inquiry committee and is implemented
temporarily”.

8 UNCITRAL, supra note 40, 29.

8 Paulus, supra note 80, 66.
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same time, they should also prevent premature liquidation”.® For instance,
some scholars believe that chapter 11 reorganization of U.S. Bankruptcy Code
“is an alternative to liquidation and it cannot only put more dollars in the
pockets of the creditors but also can save more jobs and preserve local tax
bases” .8

Notwithstanding the so-called benefits of modern bankruptcy law, the
contradiction between competition and bankruptcy is seen. Competition in a
free market has of utmost importance. It helps to find productive ways of
manufacturing and enhance the welfare of consumers. In between, the
bankruptcy of firms is an inevitable externality of the market process and
indicates that some firms could not productively use the means of production.
Here, complying with the simple rules of a free market such as efficient
allocations of resources is the prerequisite of success. Mises says:

“There the economic problem is to employ these factors in such a way that
no unit of them should be used for the satisfaction of a less urgent need if this
employment prevents the satisfaction of a more urgent need”.%

B. Protecting both creditors’ and insolvents’ rights in free

market: a dilemma

One objection to a free market mechanism is that there is no institution such
as the government to enact and enforce the laws. Without this, the
transparency and enforceability of any rule of law include bankruptcy laws
would be diminished and in such a chaotic environment, multiple
bankruptcies would vitiate the resources and increase transaction costs.
Hence, the government can efficiently intervene in the market to both protect
the insolvent, but efficient firm and enforce the laws to direct the debts in a
sense that no damage incurs to the market. Although enforcement of laws is
vital to secure any given community, it is still possible to solve negative points
of bankruptcy without government intervention. From this point, different
solutions are introduced to prevent external interference:

1. Toward a polycentric legal order

The government is frequently keen on enacting monopolistic rules and
force all the members of a given community to obey them. By contrast,
polycentric law is a set of rules “arising from a variety of customs and private
processes rather than law coercively imposed by a single state authority”.% In
a polycentric regime, individuals are free to not execute some rules in their
deals.” In this case, Rothbard says:

8 Hashi, supra note 51, 22.

87 Elizabeth Warren, Jay Lawrence Westbrook, The Success of Chapter 11: A Challenge to the
Critics, 107 Mich. L. Rev. 603, 612 (2009).

8 Mises, supra note 42, 336.

8 Tom Bell, Polycentric Law in a New Century, Policy Magazine, 34 (1999).

% Gary Chartier, Enforcing The Law and Being A State, 31 Law and Philosophy 99, 117 (2012).
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“The law merchant, admiralty law, and much of the common law began to
be developed by privately competitive judges, who were sought out by
litigants for their expertise in understanding the legal areas involved”.”!

In this sense, modern bankruptcy law is definitely beyond this definition
and against the spontaneous order of the market. According to polycentric
law, people are free to choose what sort of legal rules can be applied.
Moreover, in this community, it is seldom that everybody would consent to
defer insolvent’s payments in any case of insolvency by means of uniform
bankruptcy law because such a mechanism is only possible through the
government’s apparatus.®?

The number of creditors can indeed complicate the case and decrease the
probability of an agreement to defer the debts, but it is not a rational
justification to unify bankruptcy law. For instance, it is always possible to find
“an investor who would like to take a position in the company to use that
position, to obtain control of the business. It is not unusual to see a pre-
bankruptcy lender end up owning the company when it emerges from
bankruptcy. The lender buys its stake looking to be involved in the company
for the long haul”.® Also, lenders with a preexisting relationship with the
distressed firm may be more willing to lead the negotiations on loan terms
due to their greater familiarity with the firm’s management and financial
balance.*

2. Non-coercive way of compensation

Voluntary and peaceful exchanges constitute the cornerstone of a free
market. In such an order, we can embrace individuals’ peaceful and voluntary
cooperation.”® In spite of this, it is presupposed that enforcement of law
requires coercion; therefore, in a free market, it is impossible to implement
legal rules because there is no governmental institution to guarantee
enforcement of the law. The government provides legal protection and
settlement such as police and judicial process to warrant contract
enforcement. Otherwise, there is no binding contract.”® If so, processes in a
free market require the government monopoly to solve the problem of
enforcement and authority; therefore, its existence depends on government’s
apparatus. Obviously, such a phenomenon is in stark contrasts with the
nature of a free market because the government attenuates peaceful and
voluntary cooperation by its monopolistic order.” It can be said firmly that

% Murray N. Rothbard, On Freedom and the Law, New Individualist Review, 37-40 (Winter, 1962).
92 Supra note 4, 102.

9 Rasmussen, Skeel Jr., supra note 59, 35.

% Claire M. Rosenfeld, The Effect of Banking Relationships on the Future of Financially Distressed
Firms, 25 Journal of Corporate Finance, 403 (2014).

% Gary Chartier, Anarchy and Legal Order (Law and Politics For A Stateless Society), 165 (2013).

% Murray N. Rothbard, Society without a State (2006), https://mises.org/library/society-without-state
(last visited Jun. 14, 2020).

9 Chartier, supra note 95, 215.
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there is no difference between such services (enforcement of the law and
maintaining the order) and other services provided by the private sector.
Hence, the private sector in a free market can provide such services and
promote institutions to not only enforce the laws but also use coercion in rare
situations. Here, legal institutions that rooted in a free market order and
beyond the centralized nature of state institutions are vital to provide a
consent-based legal order in accordance with the communal norms of a given
society.”

These legal institutions may have no monopoly over the market and they
are not seeking to justify their legitimacy because consumer choices are the
ultimate signals of their efficiency and as far as the main purpose of laws in a
free market and its legal institutions is to serve the common good of all,”
enforcement of laws through the market forces is possible. As Rothbard says:

“On the free market, defense against violence would be a service like any
other, obtainable from freely competitive private organizations”.1?

Besides, the usage of force to implement the rule of law is still possible in
a free market while condemning the monopoly of the government. Modern
bankruptcy law is a legal device by which the state legally and economically
intervenes to absolve insolvent debtors from their full financial obligations
once the debtors have paid their debts to the limited extent that their assets
allow.1? Here, the notion of voluntary exchanges is undermined and
governmental account of the situation trumps the contractual obligations and
agreements.

The free market is not opposition to rules; it is opposition to the
misinterpretation and lack of consistent approach to rule of law. It means that
modern bankruptcy law cannot provide a fairer system for both creditors and
debtors mainly because of the monopolistic nature of government and its
solutions. For instance, the government’s approach to privatization of firms
in Iran'® has resulted in many failed cases in the market and government
additional interference has dramatically increased, while the modern
bankruptcy law would enable the government to preserve its power over the
market and stay away from the elements of the free market.'®

% Jonathan Crowe, Natural Law and the Nature of Law, 127 (2019).

% Veryl Victoria Miles, Assessing Modern Bankruptcy Law: An Example of Justice, 36 Santa Clara
Review, 1054 (1996).

100 Rothbard, supra note 5, 10.

101 William H. Meckling, Is Bankruptcy Law Bankrupt? (1979),
https://www.libertarianism.org/publications/essays/is-bankruptcy-law-bankrupt (last visited Oct. 28,
2020).

102 Due to reduction of crude oil exportation stem from sanction re-imposition, Iran government seeks
to secure its revenue through increased taxation and selling governmental assets. In addition to this,
the government will continue the privatization policy. Al-monitor, Analyzing Iran’s New State
Budget (2019), https://www.al-monitor.com/pulse/originals/2019/12/iran-new-budget-rouhani-
sanctions-economy.html (last visited Oct. 28, 2020).

103 privatization of Qazvin Counter Manufacturing through a weak system and without clear rules
resulted in unpaid workers and bankruptcy ex-post, while it was the sole manufacturer of counters in
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Conclusion

The article advances the impossibility of bankruptcy’s separation from the
market process. Hence, the government’s intervention in the market and
introducing the bureaucratic mechanism to prolong the process of insolvency
cannot be a matter of efficiency. By enacting the bill, it seems that the role of
creditors in the process of liquidation will be replaced by the bureaucratic
procedure under the supervision of governmental experts. This mechanism
does not only make the bankruptcy costly and timely but also decreases
efficiency. It is a prima facie fact that external intervention in the market
process will not accomplish its mission. In addition, enforcing the rule of law
in a free market is possible through a polycentric legal order instead of a
monopolistic governmental system of law.

Bankruptcy law should have transparent and plausible rules to increase the
incentives of investors to invest in the firm. If bankruptcy law restricts the
right of creditors, the level of investments will decrease dramatically. By
contrast, in the current Commercial Code of Iran, an insolvent firm can reach
an agreement with the creditors to stop the procedure of bankruptcy and
continue its business in order to pay its debts in the future.!® Although many
scholars'® believe that modern bankruptcy law has been enacted to solve the
collective decision-making problem of creditors and it provides an
opportunity to decrease the direct and indirect costs of liquidation, the article
indicates that these hypotheses are not realistic.

The article acknowledges that while the current Commercial Code of Iran
can be a cornerstone to attain an agreement between debtor and creditors,
weakness of rule of law and government interference hinder people’s
resolution. In terms of modern bankruptcy law, we understand that creditors
are prohibited to pursue their own interests after the commencement of the
proceeding on an individual basis;'* therefore, its convergence with the free

the middle-east ex-ante. Qazvin Counter Manufacturing Was not Spared from Privatization/Workers
Gathered due to Overdue Payments (2009), https://snn.ir/fa/news/789223 (last visited Oct. 28, 2020).
Indeed, the government supports implicitly a discretive reorganization plan to recompense its
previous failures. Such as arbitrary privatization and on-time investments on technology or
innovation.

104 Article 480 of the current Commercial Code: “A composition or scheme of an arrangement must
be agreed to by at least one-half of the creditors plus one, representing a minimum of three-quarters
in value of the total amount of debts, verified and admitted, or admitted provisionally, in conformity
with Treatise V of Chapter Six, otherwise it shall be annulled”.

105 See Nadine Levratto. Bankruptcy: from Moral Order to Economic Efficiency, Financial
Institutions, Markets and Ethics: Mixed Approaches in the European Context Conference (2007);
Warren, supra note 87; A. Schawartz, R. Scott, Commercial Transactions: Principles and Policies,
806-807 (1982) (advancing the prisoner’s dilemma and finding some resemblance between the
prisoner and debtor-creditor deadlock in decision-making). Douglas Baird, Thomas Jackson, Cases,
Problems and Materials on Bankruptcy (1990). Thomas Jackson, Bankruptcy, Non-Bankruptcy
Entitlements, and the Creditors’ Bargain, Yale Law Journal 857, 907 (1982) (concentrating on
collectivization as a means of cost reduction and agreement finalization).

106 Rothbard, supra note 46, 73.
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market is doubtful because in a free market there should be no government
interference. The fundamental principle of the free market is the ignorance of
any government intervention in human affairs. In such an atmosphere, our
role as individuals and our rights to property are highlighted.
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Cinara Qastmova’
VOFAT ETMIS SO©XSIN FORDI MOLUMATLARI
QORUNURMU?

Annotasiya

Texnologiyalar dovriinda yasadigimiz iiciin ragomsal cihazlar, sosial media, bulud
baglantist hayatimizin ayrilmaz hissasina cevrilib. Internet va sosial sabakolardon istifada
genislandikca internet istifadacilori torafindan onlayn alomda getdikca daha cox malumat
paylasilir. Bu moaqalada saxs vafat etdikdon sonra saxsin yasadigr dovr arzinda miixtalif
vasitolords  toplamilmis va saxlamilmg  fordi molumatlarindan istifada edilmasinin
miimkiinliiyii va belo malumatlardan istifads edilmasinin naticalari Azarbaycan
Respublikasi ganunvericiliyi carcivasinda tahlil edilacakdir. Homg¢inin “Fardi Malumatlarin
Qorunmast iizra Umumi Qaydalar"-da (The General Data Protection Regulation - GDPR)
vafat etmis saxsin fardi malumatlarmmn iglonilmasi ila bagli tanzimlamanin olub-olmamas:
da analiz edilacok va fordi malumatlarim qorunmast iizra xarici praktikaya nazor
yetirilacakdir. Belalikla, vafat etmis saxso miinasibatda miixtalif 6lkalarin fordi malumatlarin
tohliikasizliyi iizvo qanunvericiliklori tahlil edilmakla Azarbaycan Respublikasimin fordi
malumatlarin qorunmasi iizra ganunvericiliyindoki bosluglar va catismazhglar askar
edilarak yerli qanunvericilikda dayisikliklar, tokmillagdirmalar iigiin bir sira takliflar irali
siiriilacakdir.

Abstract

Because we live in an age of technology, digital devices, social media, cloud connectivity
have become an integral part of our lives. The more the Internet and social networks expand,
the more information is being shared online by Internet users. This article will analyze the
possibility of using a dead person’s personal data collected and stored during his/her lifetime
and the consequences of using such information after the death within the framework of the
legislation of the Republic of Azerbaijan. In addition, the General Data Protection
Regulation (GDPR) will be examined whether there is a regulation on the processing of
personal data of the deceased, and foreign practice for the protection of personal data will be
considered. Thus, by interpreting the personal data security legislation of different countries
concerning to the deceased, gaps and shortcomings in the legislation of the Republic of
Azerbaijan on personal data protection will be identified and a number of proposals will be
made for changes and improvements in local legislation.
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III. “Fardi Malumatlarin Qorunmasi {izre Umumi Qaydalar”-da (The General
Data Protection Regulation) ve diinya praktikasinda vofat etmis soxsin fordi
moalumatlarinin qorunmast ilo bagli qaydalar...........cccceiiiiininiiiin, 37

IV. Saxsin veafatindan sonra onun foerdi melumatlarmnin qorunmas: yollar1 ve
VASIEOIOTT ..t 45

Giris
azirda istor soxsi, istorse da is heyatimizi internetsiz, internets ¢ixis1
olmayan cihazlarsiz tesavviir etmak miimkiin deyil. Siibhasiz ki,
biitiin bunlar heyatimiz1 miisayyen menada asanlagdirir, ailomizls,

yaxmlarimizla davamli slagade olmagq ticiin imkan yaradir, is hayatimizda ise
malumat miibadilasini elektron pogtlar vasitasile hayata kecirmak onu daha
sistemli vo stiratli hala gatirir. Biitiin bunlar ragemsal aloemds malumat
miibadilasi ilo miimkiin olur, bels ki, biz miixtslif vasitelors miiayyen fordi
moalumatlarimiz1 daxil edirik, basqasina otiiriiriik vo bu malumatlar hamin
vasitalorda toplanilir vo saxlanilir. Sag iken miixtalif vasitolorda, masalon
telefon, noutbuk va ya kompiiter, elektron poct tinvanlarinda ve ya bu kimi
digoar vasitalords toplanmis sakillorin, videolarin, yazismalarin vo miixtalif
diger fordi melumatlarimizin tshliikesizliyini 6ziimiiz miisyysan menada
tomin eds bilirik. Vafat etdikden sonra ise toplanmis malumatlarin istifads
olunmasi, qorunmasi ils bagli problemlar yaranir. Texnologiyanin siiretli
inkisafin1  ve  internet  {izerindon  moalumatlarin  miibadilasinin
intensivlasdiyini nazars alsaq, fordi malumatlarimizin tahliikasizliyini tomin
etmayimiz her giin daha da ¢etinlagir. Hiiquq sistemi ds, fordi melumatlarin
gorunmasi lizra olan qanunvericilik bazasi da bir ¢ox magamda bels siiratli
dayisikliklarls ayaqlaga bilmir. Buna gors de qanunvericiliyi davamli olaraq
doyisdirmak, tokmillagdirmoak zarurati yaranur.

Magqalenin shats dairssine uygun olaraq sexsin fordi malumatlarinm
gorunmasimnin 9sas hiiquqi bazasmi “Fordi msalumatlar haqqmnda”
Azarbaycan Respublikasinin Qanunu taskil edir. Ik olaraq qanundaki “fordi
moalumat”-lara verilmis anlayis1 nazeraden kegirak. Fordi malumatlar dedikda
“soxsin kimliyini birbasa ve ya dolayisi ilo miiayyenlosdirmays imkan versn
istonilon malumat” nazards tutulur.! Bels “malumatlarin informasiya sistemi
va ya ehtiyati iizerinds tam sahiblik, istifads, serancamverms hiiququnu
hoyata kegiran, fordi moelumatlarin islonilmasi maqgsadini miisayyen eden
dovlet ve ya yerli Oziiniiidars orqani, hiiquqi ve ya fiziki soxs” fordi
moalumatlarin miilkiyyatcisi hesab edilir.? Fordi melumatlarin miilkiyyatgisi 6z
fordi melumatlarindan 6ziiniin miisyyen etdiyi qaydada ve hacmdao istifads

! “Fordi molumatlar hagqinda” Azarbaycan Respublikasinin Qanunu, mad. 2.1.1 (2010).
2 Yenos orada, mad. 2.1.9.
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edilmosi ti¢lin dovlat ve ya yerli 6ziintiidars orqani, hiiquqi ve ya fiziki saxse
istifade hiiququ veras bilor.?

Qeyd etmok lazimdir ki, “Faerdi mslumatlar haqqmnda” Azarbaycan
Respublikasinin Qanununda saxsin vafatindan sonra onun raqgemsal alomds,
miixtolif vasitolorde toplanmis fordi msalumatlarinin qorunmas: izrs
miioyyon bir hiiquqi tenzimlama yoxdur. Bu ise 6z ndvbesinda soxsin
vofatindan sonra miixtolif vasitolorde soxs baresinde olan toplanmis
moalumatlarin onun yaxinlari, varaseleri tarafinden slds edilmasi vo istifads
edilmasi ils bagh miibahisali maqamlarmn yaranmasina ssbab olur.

Bu maqalada sexsin fordi mslumatlarmin qorunmasi ve islonilmasi ilo bagl
Azarbaycan Respublikasinin ganunvericiliyinin ve miivafiq qanunvericiliyin
vofat etmis soxse miinasibatde totbiq edilmasinin miimkiinliyiiniin,
hamginin soxsin fardi melumatlarmim qorunmas: ve islenilmasi ile bagh
tonzimlomalari hayata kegiran sanadlarden biri vo an vacibi qlsmmda CIX1S
edan Avropa Ittifaqinin (Al) “Fordi Malumatlarinin Qorunmasi iizre Umumi
Qaydalar”-imin (The General Data Protection Regulation - GDPR) vo miixtalif
dovlastlerin ganunvericiliyi ¢orgivasinde tenzimlomsalerin arasdirilmasi va bu
sahada bosluglarin askarlanmasi nazeards tutulmusdur.

I. Azarbaycan Respublikas1 qanunvericiliyi
¢ar¢ivasindoa vofat etmis saxsin fordi

moalumatlarinin islonilmasi

Fardi malumatlarin islonilmasi dedikde “fordi melumatlar tizerinds aparilan
amoliyyatlar (fordi malumatlarm yazilmasi, sistemlasdirilmasi, tozalonmasi,
doyisdirilmasi, ¢ixarilmasi, adsizlasdirilmasi, saxlanmasi, otiirtilmasi, mahv
edilmasi)” nazarde tutulur.* Fardi melumatlar haqqinda yerli qanunvericiliya
goro, “vofat etmis soxslor barasinde fordi moelumatlarin islonilmasina
subyektin saghginda qadagan qoyulmamigdirsa, hemin msalumatlar
qanunvericilikls miisyyen olunmus hallarda islenile biler”.> Buradan aydin
olur ki, vofat etmis soxsin fordi malumatlarindan istifads edilmamasi tli¢tin
soxs terefinden sagliginda bels melumatlarmn istifade edilmasine qadaga
goyulmalidir. Bundan basqa, burada geyd olunan vafat etmis soxsin fardi
moalumatlarinin islenile bilmasi hallar1 qanunvericilikde konkret olaraq
miloyyon olunmamusdir, bu ise moaselonin  hiiqugi aspektden
giymotlondirilmasini ¢atinlosdirir. Homginin subyekt vofat etdikde vo ya
Azarbaycan Respublikasinin qanunvericiliyi ilo miiayyon olunmus qaydada
olmiis elan edildikds “Fardi melumatlar haqqinda” Azarbaycan Respublikasi

3 Yeno orada, mad. 2.1.11.
4 Yeno orada, mad. 2.1.8.
5 Yeno orada, mad. 8.4.
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ganunvericiliyi ilo subyektin 6zt baresinds fordi malumatlarin toplanmilmasina va
islanilmasina raziliqg onun varasalari tarafindan verilir.°

Buradan belo noticoyo golo bilorik ki, veofat etmis soxsin fordi
molumatlarindan istifads edilmasi ilo bagl razilig1 veran varase hamin fardi
molumatlardan istifade eder biler. Ciinki artiq qeyd edildiyi kimi fordi
molumatlardan istifads ilo bagh raziliq soxsin 6zii terafinden verilir. Vofat
etmis soxse miinasibatds bels razili§1 onun verasasi verir ve varase dolay1
yolla vefat etmis soxsin fordi malumatlarinin “miilkiyyetci”-sina gevrilir.
Hamginin Azarbaycan Respublikasmin miilki ganunvericiliyins gors, “6lmiis
soxsin (miras qoyanin) amlaki basqa soxslara (varaseslors) qanun iizrs vo ya
vasiyyot tlizro vo ya hoar iki osasla kego bilor”.” Belo ki, soxsin fordi
moalumatlarinin toplandig: vasitelor, massalen telefonu onun amlaki sayilir va
bu kimi amlakin sexsin verssasine ke¢diyi halda hemin emlakin igerisindaki
moalumatlarin tahliikasizliyinin neca tonzimlanacayi qanunvericilikde tasbit
olunmamisdar.

Homginin geyd edok ki, fordi moelumatlarin islonilmasi {iglin raziliq
alindig1 haqqinda stibut fordi melumatin miilkiyyatcisi ve ya operatoru
toraofindon teqdim edilmolidir.® Fardi moalumatlarin operatoru ise “fordi
moalumatlarin toplanilmasini, islenilmasini ve miihafizesini hayata kegiron
fordi mealumatlarin miilkiyyatgisi ve ya onun bu funksiyalar1 miiayyen
hacmdas va sertlarle havals etdiyi dovlet ve ya yerli 6ziiniiidars orqani,
hiiquqi ve ya fiziki saxsdir”.?

Belalikls, geyd olunanlar1 bels imumilesdirmak miimkiindiir ki, saxs sag
iken melumatlarmin istifads edilmasine qadaga qoya biler ve ya bu ciir
moalumatlarin islonilmasini 6ziintin miiayyan etdiyi saxsa vasiyyat eds bilor.
Belo qadaga ve vesiyyst olmadig1 halda sexsin verassleri tarafinden soxsin
fordi malumatlarindan istifads edilmasi vo basqasinin da istifade etmasina
raziliq verilmesi miimkiindiir. Bundan slaves, “Informasiya olde etmok
hagqinda” Azarbaycan Respublikasi qganununa gors, ferdi mslumatlarin slde
olunmasina qoyulan mahdudiyyat “sexsin veafatindan sonra 30 il
miiddatinadok” qiivvedadir.l® Sexsin vefat etmasinden 30 il sonra ise bels
molumatlarin iglonilmasi {izerinde mahdudiyyet, timumiyystls, aradan
qalxir. Basqa sozls desak, soxs vofat etdikden sonra onun malumatlar: 30 il
miiddatinadek miiayyen manada qorunur.

5 Yeno orada, mad. 8.3.

7 Azarbaycan Respublikasinin Miilki Macallasi, mad. 1133.1 (1999).

8 Yuxarida istinad 1, mad. 8.4.

9 Yenos orada, 2.1.10.

10 “Informasiya olde etmok haqqinda” Azarbaycan Respublikasinin Qanunu, mad. 40.2 (2005).
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II. Fordi malumatlar haqqinda qanunvericiliyin

pozulmasinin naticasi

Azarbaycan Respublikasinin ganunvericiliyinde vefat etmis gsoxsin
miixtalif reqemsal vasitalordse toplanmis ve saxlanilmis malumatlarmin,
rogomsal “emlak”-min alds edilmasi, belo malumatlarin islonilmasi ile bagl
konkret tonzimlome olmadigini nazers alsaq, geyd eda bilarik ki, saxs vafat
etdikden sonra onun verasalari tarafinden sexsin reqemsal cihazlarma daxil
olunmasi va saxsin fordi malumatinin slds edilmasi miimkiindiir. Bununla
bels, vurgulamaq lazimdir ki, yerli qanunvericilik soxsin fordi
moalumatlarinin qorunmasi tizra miiayyen tominat verir. Belo ki, “biitiin fiziki
va hiiquqi sexslar 6zlsrinin qanunla qorunan hiiquq ve azadliglarin, elacs do
maraqlarmi qorumaq ve tomin etmoak magqsadi ilo qanunla miisyyan edilmis
qaydada mahkema miidafissindan istifads etmak hiiququna malikdirlar”.!
Odur ki, soxs vofat etdikden sonra agiqlanan, agiglana bilacok malumatlarla
baglh maragi olan gsaxs 6z maragmi qorumaq va temin etmoak hiiququna
malikdir ve bu hiiququnun tomin edilmasi ii¢in miivafiq gaydada
moahkamaya miiraciat eda bilor. Homginin vefat etmis soxsin vorasalari vafat
etmis soxsin fordi malumatlarindan basqasmin istifade etdiyi halda, vafat
etmis saxsin hiiquqlarinin teminatgisi qisminda ¢ix1s ederak miivafiq qaydada
moahkemaye miiraciat eda bilarlar.

Vafat etmis soxsin ails {izvlerinin homin soxs barssinde qgorar vermokla
bagli igtisadi maragqlari ile yanasi, sexsin adini ve niifuzunu vicdanl sakilds
gorumagi ehtiva edan psixoloji vo emosional maraqglar1 da var.> Masalon
Marlen Ditrix (Marlene Dietrich)?® isindo mahkama tarafindon vefat etmis
soxsin hoam geyri-kommersiya (loyagat, maxfilik), hom do iqtisadi
maraqlarinin (ad, sas ve ya resmin maddi manfaat iiglin istifade edilmasi)
gorunmasinin vacibliyi miiayyan edilmisdir.!* Belos ki, 6 may 1992-ci ilds vofat
edon aktrisa Marlen Ditrixin yegans 6vladi ve varisi'® reklam moagsadila
aktrisanin adindan, resmindon, imzasindan @ istifade edilmosini
miibahisalondirir, bels istifadenin anasinin sexsi hiiquglarinin pozulmasi
kimi giymatlendirir ve zararin avezinin édenilmasini talab edir.’® Cavabdeh
iso iddiaya etiraz edarak, aktrisanin geyd edilon malumatlarindan istifadenin
musiqi tiglin reklam todbirlari ilo slagesini vurgulayaraq bunun “badii
azadliq” hesab edildiyini, Marlen Ditrixin soxsi hiiquqlarinin pozulmadigim
asas gotirmisdir.” Bundan slavs, cavabdeh soxsin vefatindan sonra onun sexsi

11 Azorbaycan Respublikasinin Miilki Prosessual Macallasi, mad. 4.1 (1999).

12 Andrew Gilden, The Social Afterlife, 33 Harvard Journal of Law & Technology 329, 347 (2020).
13 Marlene Dietrich Case BGH 1 ZR 49/97 (1999).

14 Edina Harbinja, Does the EU Data Protection Regime Protect Post-Mortem Privacy and What
Could Be The Potential Alternatives?, 10 A Journal of Law, Technology & Society (2013).

15 BGH, Urteil vom 1. 12. 1999 — | ZR 49/97 — Marlene Dietrich; Kammergericht; LG Berlin, para. 8
(1999).

16 Yeno orada, para. 11.

17 Yuxarida istinad 13, hisse 2, band “c”.
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hiiquglarinin pozulmasinin maddi maraqlar iizrs zararin 6denilmasinin talob
edilmasina dair har hansi iddia {iciin asas olmamasini, bu hiiquqlarin ancaq
geyri-maddi maraqlar1 qgorudugunu geyd etmisdir.'®

Moahkoamso iso Marlen Ditrixin rosminden birbasa ictimaiyystin diqqgatini
musiqiys calb etmok {iglin bir vasite kimi istifads edilmadiyins, onunla
birlikde taqdim olunan mahsullarin satisini tagviq etmak {igiin?® verasasinin
razilig1 olmadan reklam maqsadleri {igiin istifads edildiyina?' asaslanmisdir.
Qorarda hemginin deyilir ki, “soxsi hiiququn maddi dayeri olan
komponentlari soxsi hiiquq sahibinin 6liimiinden sonra geyri-maddi
maraqglar qorunub saxlanildigi miiddstde movcud olmaga davam edir.
Miivafiq selahiyyatlar soxsi hiiquq sahibinin verasasina kegir vo vofat etmis
soxsin aglq vo ya ehtimal olunan iradasine uygun olaraq onun terafinden
hayata kegirils bilar”.?

Belaliklo, mahkoma vofat etmis saxsin soxsi hiiquglarinin pozuntusunu
tanimis va zererin avazinin ddenilmesi iizre garar gebul etmisdir.?® Zarerin
moablagi isa iddiag1 tarafinden geyd olunan formalarda: i) faktiki olaraq ve ya
i) toraflor arasinda lisenziya miiqavilasi baglanmis olsayds, bels istifadenin
naticesinds cavabdehin qazanmis olacag1 ve ya bundan sonra qazanacagi
moabloga uygun ve ya iii) cavabdehin istifadoden olds etdiyi gazanc
moablaginda talab eds bilar.* Qararda hamginin zererin hesablanmasimnin an
alverisli yolunu se¢gmak ve ziyami hesablaya bilmok ticlin iddiaginin talab
olunan msalumatlar1 cavabdehdsn almaq hiiququna malik oldugu da
miiayyan edilmisdir.”

Bundan slave, Azasrbaycan Respublikasi qanunvericiliyinde “fordi
malumatlarin miilkiyyatcisi vo ya operatoru torafinden fordi melumatlarin
mithafizesinin  temin olunmamasina, “Fordi melumatlar haqqinda”
Azarbaycan Respublikasinin Qanunu ilo tolob olundugu hallarda ve
miiddstlorde fordi moelumatlarin moehv edilmemasine, yaxud fordi
moalumatlarin  toplanilmasinin,  iglanilmasinin  ve ya  verilmasinin
dayandirilmamasina gora ii¢ yiiz manatdan bes yiiz manatadok moblagda
corimd” edildiyi tesbit olunmugdur.? Bu sanksiyanin tstbiq olunmasi
mexanizmino goaldikde isa, “Fordi malumatlar haqqnda” Azarbaycan
Respublikas1 ganununa gors, “fordi malumatlarin toplanilmasi, islonilmasi
vo miihafizasi sahasinde qanunvericiliyin taleblorini pozmus soxslarin
miiayyen olunmus qaydada masuliyyeta celb edilmasi ticiin miivafiq icra

18 Yeno orada.

19 Yeno orada, bond “cc”, abzas 3.

20 Yeno orada, bond “cc”, abzas 2.

2! Yuxarida istinad 17.

22 Yuxarida istinad 13, band “b”.

2 Yeno orada, hisse 3, bond “d”.

% Yeno orada.

% Yeno orada.

% Azorbaycan Respublikasinin Inzibati Xatalar Macallosi, mad. 375.0.2 (2015).
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hakimiyyati orqani torafinden zaruri hesab olunan tadbirlor goriile bilar”.?”
Burada miivafiq icra hakimiyyati orqani dedikds ise “0z salahiyyatlori
gorcivasinde Azerbaycan Respublikasi-nin Naqliyyat, Rabite vo Yiiksak
Texnologiyalar Nazirliyi, Azerbaycan Respublikasinin Daxili Isler Nazirliyi,
Azarbaycan Respublikasinin ©dliyye Nazirliyi, Azarbaycan Respublikasinin
Dovlat Toahliikesizliyi Xidmati vo Azarbaycan Respublikasinin Xiisusi Dovlat
Miihafize Xidmati” nazards tutulur.?

Beloliklo, moasalonin mahiyyatinden asili olaraq vefat etmis gsoxsin
vorasaleri ve ya bunda gqanuni marag olan sexsler sexsin fordi
moalumatlarinin islonilmasi ils bagli ham vofat etmis saxsin, ham da 6zlarinin
qanuni maraqlarini qoruya bilarlor. Lakin movcud qanunvericiliys
asaslansaq, 6z fordi mslumatlarmin tohliikasizliyinin qaygisina qalan saxsin
hals sag iken vafatindan sonra belo malumatlarinin taleyinin necs olmasini
miiayyanlasdirmasi daha maqgsadauygun olacaqdir.

III. “Fardi Malumatlarin Qorunmasi iizro Umumi
Qaydalar”-da (The General Data Protection
Regulation) va diinya praktikasinda vofat etmis saxsin

fardi malumatlarinin qorunmasi ils baglh qaydalar

Bu hissedo Al-nin “Fordi Molumatlarinin Qorunmast {izro Umumi
Qaydalar”-inda (The General Data Protection Regulation - GDPR), eyni
zamanda Al-a bozi iizv vo geyri-lizv dovlatlerin yerli qanunvericiliyinda
soxsin fardi malumatlarinin qorunmasi ve bu ciir qaydalarin gsoxsin
vofatindan sonra da ona tatbiq olunub-olunmamasi, imumilikds ise veofat
etmis soxsin fordi melumatlarinin qorunmasi ils bagl tatbiq etdiyi qaydalar,
tonzimlomalarden bahs edilacoak.

GDPR (Avropa ittifaq1): Texnologiyanin giindalik hayatimiza tesiri Al-nin
moalumatlarin qorunmasi qaydalarina yeniden baxilmasini zaruri etdi.?” Beloa
ki, 2011-ci ilde “Google” istifadagisi sirkatin onun elektron pogct tinvanindaki
moalumatlarinin nazarden kegirmosi iddiasi ilo mehkemeaye miiraciat
etmisdir.*® Bundan iki ay sonra Avropanin malumatlarin qorunmasi orqgani
torafinden Al-nin “fordi melumatlarin qorunmasina hartorafli yanasma”-ya
ehtiyac duydugunu elan edildi ve 1995-ci il direktivinin yenilonmosi isina
basland1.?! Belalikls, 2016-c1 ilda Al son illordaki on boyiik ugurlarindan biri

27 Yuxarida istinad 1, mad. 17.2.4.

28 “Fardi molumatlar haqqinda” Azarbaycan Respublikasinin Qanununun icrasimin tomin edilmosi
barads Azarbaycan Respublikasi Prezidentinin Farmani, mad. 3.2 (2010).

2The History of the General Data Protection Regulation, burada bax: https://edps.europa.eu/data-
protection/data-protection/legislation/history-general-data-protection-requlation_en (son baxis 8
Dekabr, 2020).

30 What is GDPR, the EU’s New Data Protection Law?, burada bax: https://gdpr.eu/what-is-gdpr/
(son baxis 17 Dekabr, 2020).

%1 Yeno orada.
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olan va internetin basglangic dovriinds qebul edilmis 1995-ci il tarixli
“Mbalumat Qoruma Direktivini”-ni (the 1995 Data Protection Directive) avoz
edon “Fardi Malumatlarin Qorunmast iizre Umumi Qaydalar”-1 (GDPR)
goebul etdi.» GDPR diinyada an sart maxfilik ve tahliikesizlik ganunudur.® Al
torafindan hazirlanmasina ve gabul olunmasina baxmayaraq, Al vatendaslari
ilo alageli malumatlar1 hadaf aldiglar1 ve ya topladiglar1 taqdirds, GDPR
istonilon yerda teskilatlar tizarins 6hdsliklar qoya bilar.3* Qanun 25 may 2018-
ci il tarixinds qiivveye minmisdir.®

GDPR fardi moelumatlarin qorunmas: ile bagh movcud hiiquglar
gliclondirir, yeni hiiquglar tomin edir vo voatondaslara soxsi malumatlarina
daha ¢ox nazarat etmak imkani verir. GDPR-1n istiinliiklorine asagidakilari
aid edas bilarik:3

- molumatlara daha asan giris¥ - fordi melumatlarin necas islonildiyi
barada daha ¢ox malumat vermak ve malumatlarin aydin va anlasilan bir
sokildo movcud olmasini tomin etmak;

- malumatlarin daginmasi®® - xidmet tominatgilar1 arasinda fordi
molumatlarin 6tiirtilmasini asanlasdirmag;

-daha daqiq silmak hiiququ (“unudulmaq hiiququ” (right to be
forgotten))® - soxs artiq malumatlarinin islonmasini istemadikda ve onu
saxlamagq tli¢iin qanuni bir ssbab olmadiqda malumatlar: silmak;

-fordi moelumatlara tiglincii soxslorin geyri-qanuni yolla daxil
olmasini bilmak hiiququ® - sirkatlor va tagkilatlar terafinden soxslara
molumatlarin ciddi pozuntusu bas verdiyi halda, bu baradsa saxslors
molumat vermok;

- hamginin miivafiq malumatlarin qorunmasina nazarat edan orqgani
xobardar etmak.

Bundan basqa, GDPR-in pozuntusuna gora yiiksok mablogda coarimalor
miiayyen edilmigdir.#! Carimalarin mablagi 20 milyon avroya ve ya avvalki
maliyye ili tizra illik diinya dovriyyesinin 4%-lik hacmi gedsr miisyyen
edilmisdir.®? Miiayyon edilmis corimalorin mablaginin ¢ox olmasi da 6z
novbasinds Qanunun talablarinin qorunmasmin tesir giicliniin artmasmda
rola malikdir.

32 Yuxarida istinad 29.

3 Yuxarida istinad 30.

34 Yeno orada.

% Yeno orada.

3 Protection of personal data (2018).

37 The General Data Protection Regulation, bolms 2, mad. 13 (2018).
% Yeno orada, mad. 20.

% Yeno orada, mad. 17.

40 Yeno orada, mad. 33.5 vo 40.2 (i).

41 Yuxarida istinad 30.

42 Yuxarida istinad 37, mad. 83.4 vo 83.5.
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Qeyd edoak ki, GDPR vofat etmis saxslarin fordi malumatlarina samil
edilmir.® Belos ki, Ai-ya tizv dovlatlorin vetandaglariin fordi malumatlarinin
gorunmasimna yonalmis Qanun yalniz sag olan soxslorin malumatlarinin
gorunmast tgiin tatbiq oluna bilar. Bununla bels, GDPR-da qeyd olunub ki,
tizv dovletlor vafat etmis soxslorin fordi mslumatlarinin qorunmasi ve
islonmasi ilo bagli qaydalar: 6zlori tomin eds bilar.*

Bolqaristan: 2002-ci ilde qiivveye minmis Bolqaristanin “Foardi
Mbolumatlarm Qorunmasi  Akt”-inda vofat etmis goxslorin  fordi
moalumatlarinin qorunmasi ils bagli tenzimlama olmasa da, 2019-cu ilds ona
miayyon diizelislor edilmisdir. Belo ki, homin Akta gors, “malumat
nazaratgisi ve ya prosessor tarafinden yalniz qanuni asas oldugda vefat etmis
soxslarin fordi malumatlari islanils bilor”.%> Bels hallarda malumat noazaroatgisi
v ya prosessor basqalarinin hiiquq ve azadliqlarina ve ya ictimai manafeya
zarar vurmamast li¢iin miivafiq tadbirler gormalidir.* Homginin Aktda gqeyd
edilir ki, “taleb olduqda nazaratgi vofat etmis saxsin verasalorine ve ya qanuni
monafeyi olan digar soxslore vofat etmis soxsin fordi melumatlarina giris
tomin edacokdir”.#” Bu halda, nazaratci belo malumatlarin surstini*® ds onlara
toqdim eds bilar. Belslikls, Bolqaristanin fardi malumatlarin qorunmasi tizrs
milayyen etdiyi qaydalar ganunvericilikde miisyyan edilon ve yuxarida
gostarilon hallar istisna olmaqla, vefat etmis soxslarin ferdi melumatlarinin
islonmasina samil edilmir.

Estoniya: Estoniyanin “Fordi Malumatlarin Qorunmasi Akt”-na gors, saxs
vofat etdikden sonra onun fordi mealumatlarmin islonmasine asagida geyd
olunan hallar istisna olmagqla yalniz saxsin veraselerinin razilig: ils icazs
verilir:#

1) saxsin vofatindan 10 il ke¢gmasi;

2) yetkinlik yasina catmayan soxsa miinasibatda soxsin vafatindan 20 il
kec¢masi;

3) ganunvericilikds nazards tutulmus diger asaslar olmasi.

Buradan aydmn olur ki, hamin qanun soxsin sagliginda basqa ciir gorar
vermadiyi halda vefat etmis soxsin fordi mslumatlarini onun vefatindan
sonra 10 il, yetkinlik yasina ¢catmayan soxslore miinasibatda ise 20 il arzinda
goruyur. Homin Akt hamginin saxsin bir ne¢o verasesinin olmas: halinda
vofat etmis soxsin molumatlarmin islonilmesi qaydasini da miiayyen
etmisdir. Belo ki, Akta gors, “voafat etmis soxsin bir nego vorasasi olarsa, saxsin
fordi malumatlarmin islonmasina onlardan har hansi birinin razilig: ils icaze

43 Yeno orada, mad. 27.

4 Yeno orada.

4 Bulgarian Personal Data Protection Act, mad. 25(f) (2002).

46 Yeno orada.

47 Yeno orada, 25(f )(2).

8 Yeno orada.

49 Estonia Personal Data Protection Act, fosil 3, para. 9, hisso 2 (2019).
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verilir”.5® Aktda, vafat etmis saxsin adi, cinsi, dogum veo 6liim tarixi, Sliim
fakti, dofn vaxti ve dofn yeri hagqinda mslumatlardan istifads edildiyi zaman
varasalardan raziliq taleb olunmadigi da miisyyen olunmusdur.!

italiya: Halyanln vofat etmis soxsin moelumatlarinin  qorunmasin
“Malumatlarin Qorunmas: Macellasi” vasitesile tomin edilir. Qeyd edak ki,
hamin Macallads vofat etmis soxslorin fordi malumatlarmin qorunmas iizra
genis yanasma movcuddur. Bels ki, Macallada geyd edilir ki, “vefat etmis
soxsin fordi malumatlarinin qorunmasi tizre hiiquqlar 1) ganuni maragi olan;
2) vofat etmis soxsin maragqlar iiglin salahiyyatli niimayende kimi fealiyyat
gostormoak vazifasi olan; 3) qorumaga osas veran ails sobablari olan har hansi
soxs torafinden hoyata kegirils bilor”.

Danimarka: Danimarkanin GDPR-1n tatbiqi olaraq gebul etdiyi “Fardi
Mbslumatlarim Qorunmast Akt”-inda da vefat etmis soxslarin malumatlarin
gorunmast ilo baglh miiayyen tonzimlomayo yer verilmisdir. Aktda geyd
edilir ki, “bu Akt vo GDPR soxsin vafatindan sonra 10 il miiddastine homin
soxsin malumatlaria samil edilir”.® Homginin Aktda miisyyanlasdirilir ki,
salahiyyatli saxsle maslahatloserak Odliyye Nazirliyi terafinden bu Aktin va
GDPR-in miiddealarinin vofat etmis soxslorin melumatlarina tam vo ya
gisman, miiayyan olunmus miiddatden daha uzun va ya qisa miiddat tatbiq
edilmasina dair qaydalar miisyyenlesdirils bilar.>*

Fransa: Fransanin “Ragamsal Respublika Akt1” (The Digital Republic Act)
vofat etmis soxsin fordi malumatlarinin tehliikesizliyini tenzimlayan
miiddoaalar1 6ziindo oks etdirir. Belo ki, homin Akt vofat etmis soxsin
molumatlarinin onun vafatindan sonra saxlanmasi ve Otiirtilmasi iglin
tonzimlomalar miiayyen etmoklo soxsin vofatindan sonra onun regamsal
“amlak”-1nin idars edilmasina diqqet yetirir.>> Homin Akta gors, “insanlar
soxsi molumatlariin islonilmasi ilo bagl telimatlar1 Fransiz Malumat
Qoruma Tagkilatma (CNIL) ve ya bir mslumat nazarstgisine gondara ve bu
tolimatlar1 yerine yetirmoak tiiciin moasul soxs tayin eds bilarlar”.>*® Bundan
alavo, geyd edilir ki, internet provayderlari istifadaciye vefatindan sonra bu
moalumatlara ns olacag1 bareds malumat vermsli ve vefatindan sonra bels
moalumatlarimin {iglincti soxso Otiiriiliib-6tiirtilmayacayini se¢mak imkani
vermolidir.%”

Slovakiya: Slovakiyanin fordi melumatlarin qorunmasi iizre miiayyen
etdiyi qanunlarda da vefat etmis saxslarin fordi mslumatlarimin qorunmasina
miinasibatde miisyyen tonzimlome mdvcuddur. Bels ki, bu sahads Slovakiya

%0 Yeno orada, fasil 3, para. 9, hisss 3.

%1 Yeno orada, fasil 3, para. 9, hisss 4.

%2 Jtalian Personal Data Protection Code, bolma 9, mad. 3 (2003).

%3 Danish Data Protection Act, hisso 1, mad. 5 (2018).

5 Yeno orada, hisss 1, mad. 6.

%5 Explanatory Memorandum of the Digital Republic Bill, mad. 20 (2016).
% The Digital Republic Bill, mad. 63 (2016).

5" Yeno orada.
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ganunvericiliyino gora soxs hoyatda deyilss, onun fordi mealumatlarinin
islonilmasine “Fardi Malumatlarin Qorunmas: Akt1”-nda ve ya xiisusi
toenzimlamays uygun olaraq taleb olunan raziliq yaxin sexs terafindan verila
bilor.”® Yalniz bir yaxin soxs torafinden yazili sokilds raziliq bildirilmadiyi
toqdirde belo raziliq etibarli deyildir.® Goriindiiyti kimi, Slovakiya
ganunvericiliyinds vofat etmis soxsin fordi malumatlarindan istifads edilmasi
ilo bagl tonzimloma ¢ox timumi xarakter dasiyir, bu ise vofat etmis soxsin
fordi malumatlarinin islonilmasi iizre tenzimlomanin tetbiqini ¢atinlosdirir.
Bundan basqa, hamin Aktda “yaxin soxs” kateqoriyasina daxil olan saxslerin
dairesi geyd olunmamisdir. Belo ki, “yaxin saxs” kateqoriyas: Slovakiya
Miilki Macallasi ilo miisyyen edilir. Homin Macallods “yaxin saxs” kimi “1)
birbasa xatda qohum, qardas/baci ve hayat yoldasy; 2) birinin vurdugu ziyan,
digeri tarafinden Oziiniin zarari kimi esasli sekilde gebul edildiyi taqdirds
ailonin ve ya oxsar miinasibatda olan diger soxslor” miiayyan edilir.*
Almaniya: Almaniyanin vefat etmis goxsin fordi moalumatlarina
miinasibatde yanasmasini miiayyon etmak {i¢iin Federal ©dalat Mahkamasi
torafindan 15 sentyabr 2020-ci il tarixli qeraria nazar yetirak. Bels ki, 14 yash
yeniyetms hale do mealum olmayan saraitds galen qatar terafinden vurularaq
oliimciil xasarat aldi.®! Iddiagilar (valideyn) yeniyetmanin 6liimiinden avval
intihar diisiincalarinin olub-olmamasini miisyyen etmoak {igiin saxsin giris
moalumatlar ilo “Facebook” hesabimna giris alde etmayo calismislar. Lakin,
“Facebook” saoxsin profilini “xatira sehifesi” halma gatirmisdi, yeni giris
moalumatlari ilo do vofat etmis soxsin istifada¢i malumatlarina giris miimkiin
deyildi.®> Valideynlor ise quzlarinin hesabmna giris alde etmak {igiin
mohkamoayoa miiraciat etmisdirlor. Federal ©dalot Mahkemasi gorarinda
“Facebook” ila vofat etmis soxs arasindaki istifada¢i miiqavilesinin Almaniya
Miilki Macallasine asasan ganunun tetbigi yolu ilo veraseye kegon bir
miiqavile oldugunu bildirmisdir.®® Qarara asasan, 6len qizin valideynlarinin
hesaba ve ragemsal mazmuna daxil olmaq hiiququ tanindi. 30 avqust 2018-ci
il tarixindoe “Facebook” veafat etmis soxsin strukturlasdirilmamis hesab
moalumatlarini ehtiva edan 14000 sahifalik PDF sanadini bir “USB flash drive”
vasitasilo onun valideynlarine toaqdim etdi.** Daha sonra iddiacilar gerarin
icrasmi, yoni vefat etmis soxsin sosial sebokasindeki melumatlarin yalniz

%8 Slovakia, ACT on personal data protection, bdlmo 78, hissa 7 (2017).

% Yeno orada.

80 Civil Code of Slovakia, mad. 116 (1964).

81 Germany: Federal Court of Justice Clarifies Scope of Postmortem Access to Social Media
Accounts, burada bax: https://www.loc.gov/law/foreign-news/article/germany-federal-court-of-
justice-clarifies-scope-of-postmortem-access-to-social-media-accounts/ vo 111 ZR 183/17 Ne-li is,
Almaniya Federal Mohkomasi, para. 3 (2018), burada bax:
https://juris.bundesgerichtshof.de/cgibin/rechtsprechung/document.py?Gericht=bgh&Art=en&nr=866
02&pos=0&anz=1 (son baxis 8 Dekabr, 2020).

%2 Yeno orada, para. 4 vo 5.

8 Yeno orada, para. 50.

84 Yuxarida istinad 61 vo III ZB 30/20 Ne-li Is, Almaniya Federal Mohkomosi, para. 3 (2020).
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mazmununun onlara toqdim edilmasini ve hesaba birbasa girisin tomin
edilmaemasini miibahiselondirmak {ic¢iin yeniden mahkemoays miiraciot
etdilor.®® Federal Odalst Moahkemosi vofat etmis soxsin istifadaci hesabina
“giris tomin edilmasi”-ni iddiagilarin bu hesaba vo onun mezmununa, aktiv
moazmun daxil etmak istisna olmagqla, vofat etmis soxslo eyni sokilda daxil
olmasmim tomin edilmali oldugunu bildirdi. Mahkoama vofat etmis soxsin
“Facebook” ils olan istifadagi miiqavilesine ve Almaniya Miilki Macallasine
asaslanaraq universal varislik yolu ilo vorasslarina ke¢on® hesaba “giris tomin
edilmasi”-ni mazmunun Gtiiriilmasi kimi deyil, hesaba girisin tomin edilmasi
kimi tofsir etdi.” Bu sebabden moahkemsenin gerarma gors, “cavabdeh
torofinden iddiacilara vofat etmis soxsin hesab moalumumatlarinin
mazmununun toqdim edilmasi kifayst deyil, hesabin 6ziine giris temin
edilmalidir”.® Qararm meazmumuna gors, “qanunun tetbigi ils gexsin
hesabina giris hiiququ iddiagilara 6tiiriildiiytine gore, onlara miilkiyyatciden
daha az raftar edils bilmaz,”® yani vofat etmis soxsin valideynlari qizlarinin
hesabma giris hiiququ alds etdi. Belalikls, geyd eda bilerik ki, Almaniya
qanunvericiliyinin vafat etmis soxsin fordi melumatlarmin qorunmas: {izra
yanasmasi bas vermis masalanin mahiyystinden asili olaraq deyise biler.
Boyiik Britaniya: Al iizvliiylinden ¢ixmig Boyiik Britaniyada Al-ys iizv
oldugu dovrde GDPR-in tatbiq ilo baglh 2018-ci ilde “Moslumatlarn
Qorunmast Qanunu” (The Data Protection Act 2018 — DPA 2018) gobul
olunmusdur.” Qeyd edoak ki, heamin Qanun da vefat etmis gexslorin
moalumatlarinin qorunmasi ilo bagli masesloys miinasibat bildirmemisdir.
Qanunda qeyd edilir ki, “fordi malumatlar yasayan sexsle bagh miisyyen
edilmis vo ya miiayyan edils bilon har hansi bir malumat” demakdir.” Aydin
oldugu kimi, Qanun voefat etmis soxsin fordi mslumatlarinin qorunmasmni 6z
tosir dairasine almamisdir. Lakin geyd etmak lazimdir ki, 1990-c1 il tarixli
“Saglamliq Qeydlerine Giris Akt1” (The Access to Health Records Act 1990)
vofat etmis goxslorle alagali saglamliq geydlerine (fardi malumatlar: ehtiva
edan) girisle alagedar qaydalar1 tonzimlayir.”? Homin Akta goroe, bir soxs vofat
etmis soxsin saglamlig1 hagqnda mslumatlarin sks olundugu qeydlari yalniz
bunlardan biri olduqda alde etmoak hiiququna malikdir:”® i) vefat etmis
xo@stanin gaxsi niimayendasi; ii) xastenin 6liimii ils slagadar iddiasi ola bilacak

% Yeno orada.

% Yeno orada, para. 17.

87 Yeno orada, para. 46 vo 47.

% Yeno orada.

8 Yeno orada, para. 11, 15 va 17.

0 Data protection, burada bax: https://www.gov.uk/data-
protection#:~:text=The%20Data%20Protection%20Act%202018%20is%20the%20UK's%20impleme
ntation%200f,used%20fairly%2C%20lawfully%20and%20transparently (son baxis 8 Dekabr, 2020).
"L The Data Protection Act, mad. 3.2 (2018).

72 Elizabeth Parkin vo Philip Loft, Patient health records: access, sharing and confidentiality, 4
(2020).

3 Access to Health Records Act, mad. 3(1)(f) (1990).
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har hansi soxs. Homg¢inin Aktda qeyd edilir ki, “soxs sag iken saglamlq
geydlarinds buradaki malumatlarina giris verilmasini istamadiyi barads 6z
miiracisti ilo daxil edilmis geyd olarsa, bu halda vefat etmis sexsin saglamlig1
hagqinda geydlerine basqasinin girisi temin edils bilmaz”.” Bundan slava,
vofat etmis soxsin saglamliq melumatlarinin agiglanmasina a) saxse fiziki va
ya manavi ciddi ziyan vurma riski olduqda ve ya b) geydlards basqa bir saxsls
alagali malumat oldugda ve ya belo malumatdan basqa bir sexsin kimliyini
miioyyen etmak miimkiin oldugu hallarda yol verilmir.”> Belslikls, qeyd
olunanlardan aydmn olur ki, Boyiik Britaniyanin fardi malumatlarla baglh
qanunvericiliyi vefat etmis soxsin rogemsal alemds toplanmis fordi
moalumatlarun qorunmas iizre tanzimloams miisyyan etmass ds, miisyyen
fordi melumatlarinin, masalon saglamlig ilo baghh malumatlarin qorunmasini
tomin edir.

Amerika Birlogsmis Statlari: ABS-da federal ve oyalotlorinde fordi
moalumatlarin qorunmasi ticiin vahid bir ganunvericilik modeli mévcud
deyil.”® Belo ki, ABS-in 48 statinda vo ABS Vircin adalarinda sexsin amak
qabiliyyetini itirmesi ve ya oliimii il slagedar onun elektron pogt, sosial
media hesablari, mikrobloqlar ve ya diger veb-sayt hesablarma vs ya elektron
qaydada saxlanilan ragemsal “emlak”-mna ¢ixis alde edilmasi ilo bagh
miixtalif gqanunlar gabul edilmisdir.”” Demok olar ki, har bir statin, 6z
yurisdiksiyasinda totbiq olunan malumatlarin maxfiliyinin qorunmasi tizre
ganunlar1 mévcuddur.” Bunlardan 2018-ci il tarixli “Kaliforniya Istehlakgt
Maoaxfilik Qanunu”-nu (Colifornia Consumer Privacy Act of 2018)” geyd eda
bilarik. Qanuna gors, saxsin sirkatlorden onlar haqqinda hansi melumatlara
sahib olduglarini hagqinda malumat alds etmak vo malumatlarin silinmasini
telob etmak hiiququ var.® Bu hiiququ hamgcinin gexsin adindan onun
solahiyyat verdiyi soxs do hayata kegira bilar.®! Basqa bir niimuns, “Delaver
Onlayn Gizlilik vo Malumatlarin Qorunmas: Qanunu”-nda (The Delaware
Online Privacy and Protection Act),®? fardi melumatlarin operatorlar: tigiin
asagidaki sahalar tizra tonzimloayici 6hdaliklor miiayyan edilir:®

"4 Yeno orada, mad. 4(3).

5 Yeno orada, mad. 5(1)(a).

76 Stephen P. Mulligan, Wilson C. Freeman va Chris D. Linebaugh, Data Protection Law: An
Overview, 58 (2019).

7 Access to Digital Assets of Decedents (2020), burada bax:
https://www.ncsl.org/research/telecommunications-and-information-technology/access-to-digital-
assets-of-decedents.aspx (son baxis 9 Dekabr, 2020).

8 Robert Hasty, Dr. Trevor W. Nagel vo Mariam Subjally, Data Protection Law in the USA, 12
(2013).

78 Colifornia Consumer Privacy Act (SB-1121, 2018).

8 Yeno orada, (1).

81 Yeno orada.

82 Delaware Code, fasil 148 (1963).

8 Yeno orada, para. 1201C-1204C.
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- usaqlara yonoldilmis xidmatlor ve platformalar tizra internet
saytlari, onlayn va ya bulud hesablama xidmeatlari, onlayn ve ya mobil
totbigetmalar;

- gizlilik siyasatinin yerlasdirilmasi;

- roqemsal kitab istifadacilari ile alagedar gizliliyin qorunmasa.

Hamginin Delaver de daxil olmaqla AB$-1n 45 statinda® hesab sahibi vofat
etdikde ve ya hesabi idare etmoak qabiliyyatini itirdikde sexsin onlayn
hesablarina girisi tonzimlayen “Reqemsal Varliglara Fidusiar Giris Qanunu”
(Uniform Fiduciary Access to Digital Assets Act - RUFADAA)% geabul
edilmisdir. Fidusiar vofat etmis soxsin miixtalif hesablarinda onun maotnlari,
sokillori, videolari, sasleri, kodlari, kompiiter proqramlari, proqram
tominatmni, verilonlor bazalarmni ve ya bu kimi diger msalumatlarmi®
tohliikesiz gakilde idare etmak tiglin toyin olunmus sexsdir. Fidusiar kimi
vofat etmis soxsin vorasasi, onun tayin etdiyi niimayandasi, gayyumu vo ya
miivafiq selahiyyat verdiyi agent ¢ixis eds bilor.®”

Bundan slave, Nyu-York Mbahkemasinin Nicholas G. Scandalios® isini
nozorden kegirok. Iddiaginin heyat yoldasi Ric Svezey 2017-ci ilde
gozlonilmadan voefat edir.® Vasiyyatinde heayat yoldasinin onun “Apple”
hesabindaki bir ¢ox aile fotogakillari de daxil olmaqla ragemsal “amlak”-ma
giris icazesi ilo bagh aydin irads ifadesi olmur.* Iddiac1 hesablara giris alda
etmoak {iglin avvelco “Apple”-a miiraciat edir, lakin “Apple” soxsi hesaba
girislo tomin etmir.”* “Apple iCloud” ils istifadagi arasinda olan miiqavilays
gors, ganunda basqa ciir nazards tutulmadig1 halda, sexsin hesabi kogiiriila
bilon deyil ve “Apple ID” vo hesabin mazmunu sexsin vafat etmasi ilo lagv
edilmis hesab edilir.®> Iddiag1 vofat etmis hoyat yoldasinin hesablarina giris
alde etmak {igiin mahkemaye miiracist edir. Mahkemea Nyu-Yorkun fardi
molumatlarin qorunmas: tizro movcud ganunvericiliyine asaslanarag,
elektron kommunikasiyalarin (“electronic communications”) agiqlanmasi
tiglin istifadesginin razilif1 ve ya mehkems gararmnin teleb edildiyini bildirir.*®
Hazirki masolods ise iddiaginin vofat etmis hoayat yoldasmin “Apple”
hesabinda  saxlamilan  sokillorine  ¢xasin verilmasinin ~ “elektron
kommunikasiya” olmadigini ve iddiaginin hayat yoldasinin hesabina daxil
olmas1 tiiciin gaxsin saghginda belo raziigin verilmis olmasma va ya

8 Yuxarida istinad 77.

8 Revised Uniform Fiduciary Access to Digital Assets Act, (2015).

8 Yeno orada, hissa (15).

87 Yeno orada, hissa (14).

8 Nicholas G. Scandalios case, 2017-2976/A, (2019). Burada bax:
https://nycourts.gov/reporter/pdfs/2019/2019 30113.pdf (son baxis 9 Dekabr, 2020).
8 Yeno orada s. 2.

% Yeno orada.

% Yeno oradas. 1.

9 |egal Agreement, hisso 4, band “D”, burada bax:
https://www.apple.com/ca/legal/internet-services/icloud/en/terms.html (son baxis 9 Dekabr, 2020).
9 Yuxarida istinad 88, s. 4.
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moahkamanin gararinin olmasia ehtiyac olmadigin bildirir.** Belalikls, Nyu-
York Mahkameasi iddiaginin hayat yoldasinin “Apple” hesabina daxil olmasi
ti¢lin sifroni yenilomak imkaninin vermasins dair garar goebul edir.?

Aydin oldugu kimi vafat etmis soxsin reqemsal alomds toplanmis va
saxlanmig fordi molumatlarmmin tenizmlonmasi {izre ABS-da vahid
ganunvericilik olmadig1 kimi vafat etmis soxsin fordi malumatlarina ¢ixisin
verilmasi statlardan, onlarin 6z yurisdiksiyalar1 daxilinds tetbiq etdiyi
movcud qanunlarindan asili olaraq dayise bilar.

IV. Saxsin vafatindan sonra onun fardi malumatlarinin

qorunmasi yollar1 vo vasitalori

Bu hissada ise yuxarida geyd olunanlardan galinmis genast naticasinda
vofat etmis soxsin rogomsal alomde toplanmis ve saxlamilmis fordi
moalumatlarinin  qorunmasmin hansi1 yollar ve vasitslerle miimkiin
olmasindan damigilacaqdir.

Vafat etmis sexsin rogemsal alemde toplanmis ve saxlanmis fordi
malumatlarinin qorunmasinimn miixtalif yollarla, vasitalarle tomin etmak olar.
Bunlarin arasindan asagida geyd edilmis tisul ve vasitalar foerqlondirils va
moalumatlarin qorunmasi tizra daha effektiv sayila biler:

1. Fordi malumatlarin maxfiliyini qorumaq ti¢lin sexsin sag iken sahib
oldugu hesablar onun vefat:1 ilo siline bilor. Basqa formada ifade etsak,
“unudulmaq hiiququ” (right to be forgotten) genislondirils ve tonzimlonmasi
hayata kegirils bilar. Bu ciir silinme gsoxs sag iken bu ciir harakatlor etmaya
solahiyyat verdiyi soxsin vo ya varasasinin talobi ilo hayata kegirila bilor. Hor
bir halda, bununu icras1 {iig¢lin internet sirksti ilo istifada¢i arasinda olan
xidmat miiqavilasinin sartlorinds 6z aksini tapmalidir. Masalon “Yahoo”-nun
da qosuldugu Verizon ragemsal ve mobil media sirkatinin istifadagilerine
toqdim etdiyi xidmot miiqavilesine gors, Verizon Media hesablar1 6tiiriils
biloan deyil vo hesab sahibinin vofati ilo alagadar hesablar {izorinda har hansi
bir hiiquq sona ¢atmis hesab olunur.%

2. 9Ogor soxs sag iken onun ragemsal “emlak”-indan istifadenin
mimkiinliiyii ile bagli gerar vermayibss, bununla bagh vasiyyetinds
bildirmayibss, bu halda bels “omlak” tizerinds iddias1 olan soxs vo ya voraso
varasalik hiiququna esaslanmaqla hesablara giris olde etmoak talabi ils
qanunvericilikdo miioyyon edilmis qaydada mahkemoays ve ya miivafiq
solahiyyatli orqana miiracist eds bilor.

3. Vofat etmis soxsin fordi malumatlarmin tohliikasiz islonilmasinin vo
onlarin qorunmasmin temin edilmesi mexanizmlorinden biri kimi

% Yeno orada.

% Yeno orada. s. 5.

% Verizon Media Terms of Service, mad. 3(a) (2018), burada bax:
https://www.verizonmedia.com/policies/au/en/verizonmedia/terms/otos/index.html (son baxis 30
Noyabr, 2020).
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anonimlasdirms, psevdonimlasdirme ve bunun kimi diger {tisullar tatbiq
oluna bilar. Belo ki, anonimlesdirme ad, tinvan veo sosial tohliikesizlik
nomralarini silmekls gizliliyi temin edirss, psevdonimlagdirms belos
moalumatlar1 lageb vo siini identifikasiya ilo avez edir.” Bu tisuldan istifada
etmoklo vofat etmis sexsin miixtalif hesablarindaki miisyyan goxsi
moalumatlarinin tohliikasiz islonilmasini tamin etmoak miimkiin ola bilar.

Fordi moalumatlarin qorunmasmin pozulmasi halinda 6z sslahiyyatlari
corcivasinda tadbirler goran organlarin nazarst mexanizmi tokmillasdirils
bilor. Belo orqanlarin birinin, masalon Azarbaycan Respublikasi-
nin Naqliyyat, Rabite ve Yiiksak Texnologiyalar Nazirliyinin terkibinde vefat
etmis soxsin miixtalif hesablarina basqasi terafinden ¢ixisina nazarst edon ona
tabe qurum yaradila bilor. Homginin miixtslif maraqli saxslarin vofat etmis
soxsin fardi malumatlarinin tehliikesizliyi pozuldugu halda miivafiq quruma
moalumat vermasi alcatan edils bilor.

Qeyd edilen iisul ve va vasitalordan istifade edilmasi fordi malumatlarin
gorunmasina yeni baxis bucagi gatirs bilar. Bu tisullar hom fardi malumatlar
tizro qanunvericiliyin, hem ds alagsli diger ganunvericilik normalarmin,
masalon varsselik institutunun tekmillasdirilmesinds ve bununla bagl
tonzimloma mexanizminin yaradilmasinda yardimgi ola bilor.

Notica

Gortindiiyii kimi, texnologiyanin siiratli inkisafi, internetdan istifadenin
hor giin daha da genislonmosi vofat etdikden sonra ragemsal diinyada
toplanmis fordi melumatlarimizin tahliikasizliyi mesalasini giindems gatirir
vo fordi moelumatlarin qorunmasmi tenzimloyan qaydalarin yenidan
nazarden kegirilmasini zaruri edir. Qeyd edildiyi kimi, hazirda na milli, ns da
beynalxalq ganunvericilikdo goxsin vefatindan sonra onun fardi
moalumatlarinin qorunmasi ils bagh konkret, aydm va yetarli hiiquqi baza
yoxdur. Lakin qeyd etmoak lazimdir ki, vofat etmis soxsin fordi
moalumatlarinin taleyi ilo baghh masals aktiv arasdirma movzusudur, bu ise
yaxmn  golacekds  bununla  baghh  miisyyan  hiiquqi  bazanm
formalasdirilacagini, tokmillasdirilacayini geyd etmayao asas verir.

Hoamginin geyd edak ki, 6lkemizde do fordi melumatlarin qorunmasi
istiqgamoatinde artiq hiiquqi islahatlar aparilir, yiiksek saviyyali is¢i qrupu
formalasib.”® Belo ki, soxsin fordi melumatlarinin qorunmasi tizre yerli
qanunvericiliyin tokmillosdirilmesi zamani vefat etmis soxsin raqemsal
alomdas toplanmis ve saxlanilmis fordi mslumatlarinin qorunmas: ils bagh
miiddealarin da oks etdirilmasi ve bununla bagh tetbiq mexanizminin
formalasdirilmasi magsadsuygun olacaqdir.

9 Mokrufa Hacirshimova, Big Data texnologiyalarmin tohliikalari, 250 (2015).

% Azorbaycan Respublikasinin Nagliyyat, Rabito vo Yiiksok Texnologiyalar Nazirliyinin veb-sayti
(2020), burada bax: https://mincom.gov.az/az/view/news/837/azerbaycanda-ii-beynelxalg-
kibertehlukesizlik-heftesi-kechirilecek (son baxis 30 Noyabr, 2020).
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Beloaliklo, maqalenin ayri-ayr1 hisselorinde geyd olunan maqamlari,
miixtelif dovletlerin  tacriibalerini, qanunvericilikdaki bogluglar ve
catismazliglar1 iimumilesdirsek, bu sahade yerli qanunvericiliye asagidaki
geyd olunan dayisikliklerin edilmasi tovsiye oluna bilar:

1. Fordi malumatlarin qorunmasi iizra qanunvericiliyin miiddealar
tokmillogdirilmoali vo soxsin vefatindan sonra onun fordi moalumatlarmin
gorunmasini tasbit eden normalar tertib edilmalidir.

2. Soxsin vefatindan sonra onun fardi malumatlarinin hans: yollarla,
vasitalarle qorunmasinin miimkiinliiyii, malumatlardan hansi hallarda, hans:
formada ve kimlar terefindan istifads edile bilmasi masalaleri aydin sokilds
qanunvericilikds 6z tasbitini tapmalidar.

Bununla da, soxse onun veafatindan sonra fordi malumatlarinin
gorunmasinin yollarmi ve daracesini se¢mak imkani verilo vo soxsin fardi
malumatlarinin tehliikasizliyi o vefat etdikden sonra da temin edils bilar.
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Rajesh Mathew*
MARITAL RAPE IN INDIA: JUDICIALLY SANCTIONED
HUMAN RIGHTS VIOLATIONS AND THE
DEHUMANIZATION OF WOMEN IN THE BIGGEST
DEMOCRACY OF THE WORLD

Abstract

India, the largest democracy in the world, is a modern-day nation that considers marital
rape not to be a crime. Not only is not a crime, but it is also a judicially sanctioned form of
sexual abuse many Indian women suffer from, sometimes daily, without any possible
recourse from the law. This paper will examine the legal position of the Government of India
as well as the judicial system in India hold with respect to marital rape. The marital rape
exception clause in the Indian Penal Code is unlawful and unconstitutional and creates an
unreasonable arbitrary distinction between married women and unmarried women in India.
The marital rape immunity, as it currently exists in the law books of India, violates Indian
domestic law, constitutional law, as well as India’s international treaty obligations and
must be abolished. In making this case, I will examine several articles of the Indian Penal
Code, several articles of the Constitution of India, Indian Supreme Court decisions
examining marital rape, and India’s international obligations under various conventions
India is a signatory to, arquing that India is illegally and unconstitutionally suppressing
the rights of women as it pertains to marital rape, thereby denying women justified recourse
in violation of domestic as well as international law. Through silence, the judiciary in India
recognizes and authorizes marital rape by Indian men, thus legitimizing this particular form
of violence against women, simply because they are women and their status exist within
society. However, a deeper analysis of the Indian Penal Code, the Constitution of India as
well as Indian Supreme Court decisions shows that the marital rape exception clause has
lost its legal legitimacy. The State of India must take several steps to ensure the real and
transformative change in a society that battles a significant human rights problem with the
marital rape exception clause.

Annotasiya

Diinyanin an boyiik demokratiyast olan Hindistan aila tacaviiziinii cinayat hesab etmayan
miiasir bir xalqdir. Bu nainki yalniz cinayatdir, hamcinin oksar hindistanl gadinin ganunla
heg bir miiraciat olmadan har giin aziyyat ¢okdiyi va mahkama tarafindan icaza verilon cinsi
tacaviiz noviidiir. Bu maqalads Hindistan hokumoatinin, eloca do Hindistandaki mahkama
sisteminin ailo tacaviizii ilo bagh hiiquqi moévqeyi arasdirilacaq. Hindistan Cinayat
Moacallasindaki aila tacaviiziinii istisna edon madda geyri-qanunidir va konstitusiyaya ziddir
va Hindistanda evli qadinlarla subay qadnlar arasinda asassiz bir 6zbagina forq yaradir.
Hal-hazirda Hindistanin hiiquq kitablarinda mdévcud olan aila tacaviizii toxunulmazligi,
Hindistanin daxili ganunlarini, konstitusiya qanunlarin, elaca do Hindistanin beynalxalg
miiqavila  6hdaliklorini  pozur wva 1agv edilmoalidir. Hindistamn qgeyri-qanuni v
konstitusiyaya zidd olaraq qadin hiiquqlarim basdirmasini, bununla da milli va beynalxalg
hiiquga zidd sakilda qadinlarin haqly miiraciatlorini inkar etmoasini iddia edarak Hindistan

*B.A., M.A,, J.D., LL.M. Lawyer for the United States Air Force.
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Cinayat Mocallasinin, Hindistan Konstitusiyasinin bir nega maddasini, Hindistan Ali
Mohkamasinin aila tacaviizii ilo bagli gararlarimi va Hindistanun tarafdar ¢ixdigr miixtalif
konvensiyalardan irali galon dhdaliklarini arasdiracagam. Hindistandaki mohkama sistemi,
asassiz sokilda hindistanli kisilor tarafindan ailo tacaviiziinii tanwyir va icaza verir, belalikla
sadaca gadn olduglarina va onlarin camiyyatdaki statusuna gora qadinlara qars: bu xiisusi
siddati ganunilasdirir. Buna baxmayaraq, Hindistan Cinayat Macallasinin, Hindistan
Konstitusiyasinin va Hindistan Ali Mahkomasinin qararlarimin daha doarindan tahlili, ailo
tacaviiziinii istisna edon maddonin qanuni legitimliyini itirdiyini gOstorir. Hindistan
dovlati, aila tacaviiziinii istisna edon madda ila bagli ahamiyyatli insan hiiquglar: problemi
ila miibariza aparan bir comiyyatda gercok va doniisdiiriicii dayisiklik tamin etmak iiciin bir
ne¢a addim atmalidrr.
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ipak Misra! said that “I do not think that marital rape should be

regarded as an offense in India, because it will create absolute

anarchy in families and our country is sustaining itself because of the
family platform which upholds family values”. The analysis of domestic
statutes, constitutional provisions and legal decisions by the Supreme Court
of India, in a way, represent this complex issue. India’s highest court has
already addressed and ruled upon various constitutionally protected rights,
including equality before the law as well as physical integrity. The Supreme
Court of India created the constitutional legal framework that ultimately
challenges the marital rape exception clause. By analyzing the text, structure
and purpose of these legal sources, it becomes clear that no legal foundation

! Dipak Misra, Former Chief Justice of India.
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exists for the marital rape exception clause codified in §375 of the Indian Penal
Code (hereinafter IPC), making it unlawful, unconstitutional and an arbitrary
invention of the legislature and the judiciary, not based in the rule of law. The
marital rape exception clause can no longer remain on the law books of India
as it has no legal purpose or value due to its unconstitutionality, requiring its
immediate removal from the IPC.

In a sense, India’s domestic law, constitutional law, as well as the
interpretations of its most prominent jurists constitute the legal obligations
the State of India holds in protecting its citizens. In this light, the court
decisions and constitutional provisions discussed in this paper primarily shed
light on India’s obligations and establish the standards of protection owed by
the State which, in the opinion of the author, India has yet to deliver to
married women. The standards issued by the Supreme Court of India provide
important standards for the State of India on how to effectively tackle the
problem and efficiently implement workable solutions that will trickle down
to every facet of society, including the family.

In addition to the domestic legal framework established through statutes,
constitutional provisions and the decisions of the Supreme Court of India,
international treaties India is a signatory will complement the analytical
framework in addressing India’s position regarding the human rights of
women. For example, as a signatory to the Convention on the Elimination of
All Forms of Discrimination Against Women (CEDAW), India took on
various responsibilities to remedy important issues regarding the human
rights of women. By analyzing CEDAW and the selected General Comments,
the author will complement the domestic framework with the international
framework in establishing India’s obligations to address the problem. The
currently unlawful application of the marital rape exception clause by the
judiciary in India authorizes men to sexually assault or rape their wives
without having to fear any repercussions.

This paper is divided into three parts. The first part discusses domestic law
in India to lay the groundwork and background in order to discuss the
illegality of the marital rape exception clause. In addition to the analysis of
domestic statutes, this part of the paper will also examine selected provisions
of the constitution of India, reviewing each article in-depth and discussing the
main legal conclusions that ultimately establish the analytical framework for
the remainder of the paper. This section of the paper will conclude with the
discussion of three cases by the Supreme Court of India and the systematic
developments of women’'s rights as interpreted and expressed by India’s most
prominent jurists. The author will discuss the importance of these cases
considering the development of women'’s rights in India and their application
to the overarching analysis of the unconstitutionality of the marital rape
exception clause. The second part of the paper will complement the domestic
analytical framework and discuss India’s international human rights
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obligations with an emphasis on CEDAW and its General Comments. The
third part of the paper will discuss the required due diligence by the State of
India and examine measures the State of India needs to take in order to realize
meaningful and transformative change for women.

I. The clash between the Marital Rape Exception Clause
and India’s domestic laws, constitutional obligations

and the Supreme Court of India

“To deny people their human rights is to challenge their very humanity”.
Nelson Mandela?

A. Domestic law of India

It is not easy growing up as a woman in India. Rape and sexual assault
continue to be a very serious issue for Indian women.? “In India, the question
of rape is linked to women’s status within society”.* “Social customs and
values, religious beliefs, and the idea of marriage as a sacrament ..., all create
an environment in India where sexual violence against married women is not
only tolerated but appears to be expected”.> “According to India's National
Crime Records Bureau (NCRB), around 100 sexual assaults are reported to
police in India every day. In 2017, more than 32,000 rapes were reported
across the country - but experts say that the real number is likely much higher,
owing to the shame attached to sexual assault and the social barriers faced by
victims”.® This is not to say that women who are not married do not face
similar atrocities, however, the IPC, as the various branches of government in
India appear to have interpreted it, at least provides some protection and legal
recourse for the unmarried, female population of India.” By putting custom

2 Andrea Mohin, The Mandel Visit; Excerpts from Mandela Speech to Joint Meeting of Congress,
The New York Times (1990). Available at: https://www.nytimes.com/1990/06/27/world/the-mandel-
visit-excerpts-from-mandela-speech-to-joint-meeting-of-congress.html (last visited Dec. 31, 2020).

3 Swati Gupta, A shocking gang-rape and murder of a woman is raising familiar tough questions for
India (2019), https://www.cnn.com/2019/12/03/asia/india-hyderabad-rape-intl-hnk/index.html (last
visited Dec. 31, 2020). This case highlights that India continues to have a pervasive problem of
sexual violence against women. The examples of atrocities committed against women in this article
shed light on the fact that punishment alone, to include the death penalty, is not an effective deterrent
and that change needs to come through a change in mindset of the people.

4 Geetanjali Gangoli and Nicole Westmarland, International Approaches to Rape, 102 (2011).

5 Chhavi Sachdev, Rape Is A Crime In India — But There Are Exceptions (2016),
https://www.npr.org/8s/goatsandsoda/2016/04/13/473966857/rape-is-a-crime-inindia-with-one-
exception (last visited Dec. 31, 2020).

6 Helen Regan, Vedika Sud and Swati Gupta, Suspects in Indian gang-rape murder shot dead by
police during night “reconstruction” (2019), https://www.cnn.com/2019/12/06/asia/india-hyderabad-
rape-suspects-shot-intl-hnk/index.html (last visited Dec. 31, 2020).

7 “Representatives of Sakshi wanted us to recommend the deletion of the Exception, with which we
are unable to agree. Their reasoning runs thus: where a husband causes some physical injury to his
wife, he is punishable under the appropriate offence and the fact that he is the husband of the victim
is not an extenuating circumstance recognized by law; if so, there is no reason why concession should
be made in the matter of offence of rape/sexual assault where the wife happens to be above 15/16
years. We are not satisfied that this Exception should be recommended to be deleted since that may
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and religion on a higher level than the constitution and the laws of India, it is
evident that the rule of law, as it pertains to the marital rape exception is, and
has been for centuries, under siege.

1. Indian Penal Code - §375 - Rape

To fully understand India’s views about marital rape, one must first
analyze the domestic laws that pertain to the subject. §3758 of the IPC specifies
the circumstances under which rape is a prosecutable and punishable offense
under Indian law. In analyzing the text and construction of the statute,
inherently conflicting is being clear. The statute provides the legal basis for
discrimination and rape of married women while, at the same time,
recognizing that the taking of sexual intercourse without consent is a criminal
act. The main object and purpose of this statute is the criminalization of rape,
an act that society, through the legislature, has deemed to be a criminal offense
under the law. Rape is committed by a man against a woman when the man
obtains sexual intercourse without the consent of the woman. One of the most
important elements of any rape prosecution is to prove that the woman gave
no consent to the act the man perpetrated. A close reading of §375 reveals that
the statute places consent at the forefront of importance. A closer analysis of
the construction of the statute also reveals that consent must be affirmatively
given and is not something that can be inferred. §375 provides the foundation
through which the marital rape clause must be analyzed. An act cannot be
inherently evil and subject to criminalization and, at the same time,
depending on who the victim is, legal. This inherent conflict is pervasive in
§375 of the IPC, particularly the marital rape exception clause. To understand
the inherent conflict even further, an analysis of §376B of the IPC is warranted.

2. Indian Penal Code - §376B — Sexual intercourse by husband upon his wife

during separation

When it comes to marital rape, Indian law differentiates between the facts
whether the married couple lives together or not. Indian Penal Code §376B
states:

“Sexual intercourse by husband upon his wife during separation:

Whoever has sexual intercourse with his own wife, who is living
separately, whether under a decree of separation or otherwise, without her
consent, shall be punished with imprisonment of either description for a term
which shall not be less than two years but which may extend to seven years,
and shall also be liable to fine.

Explanation - In this section, “sexual intercourse” shall mean any of the acts
mentioned in clauses (a) to (d) of §375”.°

amount to excessive interference with the marital relationship”. Shri Ram Jethmalani, Law
Commission of India, One Hundred and Seventy Second Report on Review of Rape Laws, (2000).
8 The Indian Penal Code §375, Act No. 45 (1860) (as Amended in 2013).

°1d., §376B.
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In reading §375 and §376B together, the State of India not only differentiates
between married couples and non-married couples in the eyes of the law but
also considers the fact whether married couples live together or live
separately, whether temporarily or permanently. §375 and §376B both
address sexual intercourse between married couples. The main difference
between §375 and §376B is “consent”. Indian law suggests that if you are
married and you live together, a man need not seek consent from his wife for
sexual activities. Consent seems not to matter under the law, simply because
the woman already consented when she decided to marry her husband. India
seems to interpret the union of marriage as broad-sweeping consent during
all aspects of marriage, so long as the couple lives together. However, if a
husband and a wife have sexual intercourse while they are living apart,
consent appears to be an element of the crime and forced sexual intercourse
against the woman’s will is now to be considered a criminal offense which
could lead to a minimum of two years in confinement. This incompatible
differentiation in the law suggests that consent is apparent when a husband
and wife live together and cannot be presumed when they do not live in the
same household (whatever the reason may be). Essentially, Indian law
codified the notion of marriage as a holy sacrament, placing it above all in
Indian society, whether it violates the law, the constitution or basic principles
of human rights.

“The exemption for marital rape stems from a long-outdated notion of
marriage which regarded wives as no more than the property of their
husbands. According to the common law of coverture, a wife was deemed to
have consented at the time of the marriage to have intercourse with her
husband at his whim. Moreover, this consent could not be revoked” .10

This antiquated and outdated belief system that considers women property
of their husbands is, unfortunately, still a common belief in many parts of
India and §375 of the IPC is one of those outdated remnants of the law.
However, from a constitutional and legal perspective, this notion cannot
stand. The European Commission of Human Rights in C.R. v. U.K. took “the
view that the time has now arrived when the law should declare that a rapist
remains a rapist subject to the criminal law, irrespective of his relationship
with his victim” .11

By reading §375 and §376B of the IPC in conjunction with each other, one
can arrive at The European Commission of Human Rights” legal conclusion.
Reading the language of these sections, it becomes clear that the law was
designed to address a criminal act, namely rape that is committed by a man
against a woman. Not considering that men cannot be victims under this
provision, the law, by its terms, appears clear that forceful and non-

10 Justice J.S. Verma Committee, Report of Committee on Amendments to Criminal Law, 72 (2013).
1 C.R. v UK Publ. ECHR, Ser. A, No. 335-C.
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consensual sexual acts are illegal and will be punished. That is the basic
premise the law was designed to fulfil. According to the Merriam-Webster
online dictionary, a woman is “an adult female person”.’> On the other hand,
a “wife,” according to the same source, is “a female partner in a marriage”.!®
There is no difference between a woman and a wife besides the stage of life
they are in at that time. For purposes of criminalization of an act, legally, it
cannot matter whether a woman is single, married, divorced, separated, or in
any other stage in her life. A woman is a woman, irrespective of her social
status in life. Differentiating between women based on the specified capacity
they may be in is unlawful and discriminatory. It defies logic that raping a
married woman (your spouse) is legal but raping a single woman is
considered a heinous crime. Both scenarios cover the same heinous conduct
and a literal analysis and reading of the law make it clear that Indian law must
perceive it the same way if a true, legal reading of the law is the desired end-
state. Marriage, in and of itself, cannot be regarded as a shield which
eliminates legal rights a person may otherwise enjoy outside of the sanctity of
marriage, creating a specific, unlawful gender dimension against women as it
pertains to this crime.

Another considerable problem in India that results from the marital rape
exception clause is the negative impact “in the attitudes of prosecutors, police
officers and those in society more generally”.* This unlawful exception to
rape merely creates another hurdle for women to gain equality in India.
Besides being discriminatory, this exception will continue to promote the
wrong belief that marital rape is lawful and acceptable by creating a policy
that provides for “acceptable types of rape” and “non-acceptable types of
rape”. Creating and maintaining such a legal system is not only dangerous for
women in India, but it also promotes a negative mindset amongst jurists,
lawyers, law-enforcement personnel and society, in general, sending the
wrong message that a married woman’s rights do not matter or exist in the
eyes of the law. This is simply untrue and has the danger of creating a
dangerous precedent, likely leading to increased violence against women, as
seen by the heinous gang-rape and murder of a veterinarian in Hyderabad a
few days ago.!”® Unfortunately, specific data is not available for analysis since
the Indian Police do not register complaints of marital rape since the exception
to §375 decriminalizes the offense.

Ultimately, the relationship between the rapist and the victim is an
irrelevant and dangerous factor to consider to the inquiry of whether a
criminal offense was committed, as such an inquiry will in most cases result

12 Definition of woman, https://www.merriam-webster.com/dictionary/woman (last visited Dec. 31,
2020).

13 Definition of wife, https://www.merriam-webster.com/dictionary/wife (last visited Dec. 31, 2020).
14 Supra note 10, 78.

15 Supra note 3.
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in an abrogation of rights for the woman. The legal status between a man and
awoman, or lack thereof, is not a valid, legal defense to rape and not a relevant
decision point in determining whether consent was given by the woman.
Consent needs to be expressly stated and cannot be presumed by the union of
marriage. Allowing such presumptions merely continues to foster the
outdated mindset that women are property and not equal to men in India.
The purpose, idea and language of §375 and §376B clearly establishes that the
marital rape exception clause is inherently contradictory as it decriminalizes
an offense only against one specific sub-set of society without a reasonable
explanation as to why that sub-set of society does not deserve the protections
of the law. As will be discussed in the upcoming sections, such a
discriminatory distinction is unlawful and must be struck down.

3. Other Indian Penal Code provisions and the Protection of Women from

Domestic Violence Act, 2005

When analyzing the legality and rationality of the marital rape exception
clause considering §375 and §376B, the exception becomes even more illogical
when considered in conjunction with other national laws in India. It is
irrational that men can be held responsible and are routinely punished for
offenses committed against women that amount to arguably less “serious”
offenses as compared to rape, for example, sexual harassment'® and yet,
escape liability when they rape their wives. For example, under §354A of the
IPC, a man could go to prison for a term up to three years for “making
physical contact and advances involving unwelcome and explicit sexual
overtures”, or for showing pornography to a woman against her will.'” Or
consider §354B of the IPC?®, violation of which could result in imprisonment
of no less than three years. Reading these sections of the IPC clearly establish
a theme and reveal the purpose behind these criminal laws, which is to protect
all women from various forms of non-consensual sexual acts by men. §354B
even establishes that the stated offenses are punishable if committed against
any woman.'” None of these provisions excludes protections for single women,
married women, or separated women, but any woman is protected under these
statutes. Additionally, an analysis of the underlying prohibitions of §354B
establishes that the marital rape exception clause appears contradictory as it
relates to other Indian criminal law including §354B. Presumably, if a married
man would forcibly disrobe his wife to rape her, thereby compelling her to be
naked, he would be violating §354B as that is the exact behaviour this law
prohibits. Confinement for this offense is set at a term of no less than three

16 Supra note 8, §354A. While | am not trying to diminish the seriousness of sexual harassment, it is
arguably less atrocious than rape and will be used as an example to demonstrate India’s illogical
application of the marital rape exception clause.

7 Ibid., The Act does not specifically differentiate between single or married couples.

81d., 8354B.

19 1hid.
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years. The question then becomes, what is the difference between assaulting
or using criminal force against one’s own wife “intending to disrobe her or
compel her to be naked”?’ compared to doing the same things and raping the
victim? The answer is none! It is evident from the basic structure, purpose and
text of these provisions that the underlying goal is to protect women and not
to create an exception for criminal behaviour. §354B provides no exception
that would preclude married women from the protection of this section. If the
law creates opposite consequences despite the application of similar facts, that
result cannot stand under basic, legal, and constitutional principles.

In 2005, the Indian Parliament enacted the “Protection of Women from
Domestic Violence Act”. The Preamble of the Act begins by stating the main
purpose of the law, which is “to provide for more effective protection of the
rights of women guaranteed under the constitution who are victims of any
kind occurring within the family” 2! Two things become clear by simply reading
the Preamble, 1) that women do need more effective protection and 2) that
women are guaranteed certain rights under the constitution of India. “The
Protection of Women from Domestic Violence Act” is not a criminal law that
provides extensive punishments to men who abuse women but rather a civil
law that provides for certain civil remedies an aggrieved woman can
potentially resort to when she finds herself abused by her husband. However,
the analysis does not end there. Irrespective of the fact that this Act does not
provide criminal remedies, it nonetheless determines that certain behaviour
by men towards women is, at the minimum, considered wrong and
unacceptable under any circumstances. This is an important distinction
because the recognition about the incorrectness of certain behaviour shows
the legislature’s “legal” mindset towards these egregious offenses. The
definition of “domestic violence” in this Act is as follows: “Harms or injures
or endangers the health, safety, life, limb or well-being, whether mental or
physical, of the aggrieved person or tends to do so and includes causing
physical abuse, sexual abuse,?> verbal and emotional abuse and economic
abuse”.” Sexual assault and rape are offenses that are encompassed within
the protections of this law since the Act specifically includes physical and
sexual abuse under its definition of domestic violence. In addition, this Act
contains no exception that precludes married women from enjoying any of
the protection granted therein. This Act seems quite revolutionary
considering some of India’s criminal laws since one of the Act’s main goals is
to stop and prevent violence of any kind within the family. Furthermore, the
Indian Parliament charged the central government and every state

20 |bid.

2L The Protection of Women from Domestic Violence Act, No. 43 of 2005, INDIA CODE (2005).
221d., Chapter 11, 3(d) (ii).

2 1d., Chapter I, 3(a).
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government of India to take positive measures? to ensure that the provisions
of this Act are followed and implemented. Here, amongst other obligations,
the central government and state governments are required to widely
publicize this Act at regular intervals and provide training to law enforcement
and judicial officers regarding the requirements of this Act. This is quite
groundbreaking in that the legislature, through domestic law, is trying to
involve the sanctity of the home to change certain outdated mindsets about
women within the homes of India. The legislature also clearly admits and
recognizes, just by the implementation of this Act, that any sort of domestic
abuse is wrong, to include sexual abuse. Irrespective of the civil nature of this
law, this admission and realization in this Act is in stark contravention to the
marital rape exception clause in §375. How can one argue that domestic
violence, to include sexual violence, against women is wrong, yet, provide
criminal defense for men who rape their wives? Once again, this Act is
another example of the clear incompatibility of some of India’s crucial
domestic laws on the rights of women with the marital rape exception clause.
As the evolution of these laws shows, the Indian legislature recognizes that
any sort of violence against women is wrong, including marital rape, yet
refuses to strike the marital rape exception clause from the law books of India.
However, even though the legislature may refuse to remove this exception
from §375 of the IPC, by operation of law, certain provisions of the
constitution of India provide for the same desired outcome.

B. The Constitution of India

Sexual intercourse between a husband and his wife provided she is over
the age of 18, without the explicit consent of the wife, and, it appears, even if
obtained by force or threat of physical violence is not a criminal offense under
the laws of India. Whether the sexual intercourse demanded by the man is
undesired or whether it is given out of fear is of no significance. The wife’s
mental and physical well-being is insignificant under the current state of the
law. Husbands are authorized to exercise their “right” to sex with wide
latitude without having to fear any repercussions since the government and
the judiciary specifically authorize this conduct. While such conduct seems
inconceivable, this is the current state of the law for married women in India.
The provisions of the constitution of India are supposed to be the supreme
law of the land*® and they set out the fundamental principles for the
government of India and also the fundamental principles and rights every
human being within the boundaries of India enjoys or at least should enjoy.
These fundamental rights apply to all citizens, irrespective of their religion,
birthplace, status in life, or gender. Under basic constitutional principles, the

24 positive obligations require the Central Government and State Governments to take all necessary
measures to provide for and safeguard the rights this Act provides.
%5 The Constitution of India, articles 12, 13.
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rights enshrined thereunder place upon the government an affirmative
responsibility in ensuring that those fundamental, sacrosanct rights in the text
of the constitution are observed, but more importantly, secured.

1. Equality before the law

Article 14 of the constitution of India reads as follows:

“The State shall not deny to any person equality before the law or the equal
protection of the laws within the territory of India”.?

The term “State” is further defined in Article 12% of the constitution and
includes the government, parliament, and the legislature. As such, under this
definition, any acts by the government, the parliament and the legislature
shall not violate Article 14 and its enshrined rights. The equal protection
under the law provision in the Indian constitution establishes a responsibility
on the country to ensure the equal protection to all persons, irrespective of
any socially differentiating factors such as religion, caste, place of birth, or
gender. Once a differentiation occurs based on any factor equality is no longer
present. It is important to recognize that such social differentiation does not
only take place based on “hard characteristics”?® such as gender, religion,
place of birth, etc. but can also manifest itself in a person’s status in life, i.e.
married versus unmarried, which I will call “soft characteristics”.? As such,
any provisions in the law that create special provisions for any group within
society or treat people differently based on hard or soft characteristics are
unconstitutional. The application of Article 14 does not mean that every law
in India must have equal application for all people in India, as such a reading
cannot be maintained since any society has varying classes of people that may
require some different treatment. However, even such distinctions must be
based on a reasonable distinction and justification whose primary purpose is
not to exclude a certain group from certain privileges and rights arbitrarily.
The key is reasonableness and non-arbitrariness. However, the unequal
treatment of equals in the same circumstance amounts to a discriminatory
targeting of a specific sub-set of people, which would result in an
unconstitutional application of the law.

Although the constitution promises and guarantees equality to every
person in India, the IPC under §375, one of its exceptions establishes that
sexual intercourse by a man with his own wife, as long as she is not under the
age of 18, is not rape. This exception in §375 makes an arbitrary distinction
between married women who are 18 years or older and single women,
presumably of any age. Neither the legislative history behind this exception
in §375 nor any analysis provides a reasonable explanation on why this

% d., art. 14.
271d., art. 12.
28 ] use the term “hard characteristics” to describe traits a person generally inherits through birth.

29 T use the term “soft characteristics” to describe traits a person generally obtains at some point after
birth.
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exception is needed and is not arbitrary and, hence, a discriminatory and
unconstitutional provision, worthy of immediate elimination. There is no
reasonable reading of Article 14 in conjunction with the marital rape exception
clause in §375 that would make this exception fair and lawful on its face. But
considering Articles 12 and 14 of the constitution in conjunction with the
marital rape exception clause in §375 shows even more clearly that the
legislature overreached by implementing this exception as it clearly violates
multiple constitutional provisions and guarantees. The marital rape exception
clause “applied and administered by the public authority with an evil eye and
an unequal hand so as to practically make unjust and illegal discrimination
between persons in similar circumstances, material to their rights, the denial
of equal justice”® which is within the prohibitions of the constitution.
Through the constitution, the State is making a promise to its people to create
a fair and equal climate for all, men and women. The constitution of India
contains no bias or discriminatory tendencies towards women. On the
contrary, it is the constitution that guarantees equality and liberty for all, to
include women. Hence, where lies the disconnect between the supreme law
of the land and an inferior criminal law provision that is, on its face,
unconstitutional? The answer is society. India, to this day, is primarily a
patriarchal society, seeing the equality of women as a threat to its authority.
This supposed threat is the consequence of decades-old, outdated cultural
beliefs that have simmered through all facets of society and remains one of
the biggest obstacles to true equality for women. While the law can help
women advance their quest for full equality, the law alone without changed
attitudes will never lead to the sought-after liberation.

Furthermore, the distinction the marital rape exception clause creates
between married and unmarried women establishes a classification in the
eyes of the law has no rational basis. The Supreme Court of India in Budhan
Choudhry And Other v. The State of Bihar® stated that “it is well-settled that
while Article 14 of the Constitution forbids class legislation, it does not forbid
reasonable classification for the purposes of legislation”.3? The Justices created
a two-pronged test® that must be to establish a permissible classification
under Article 14. What this two-pronged test ultimately establishes is that
there has to be some sort of “nexus between the basis of the classification and
the object of the Act under consideration”.3* Finally, Article 14 is very broad
in that the Supreme Court of India has stated that “it is also well established
... that Article 14 condemns discrimination not only by a substantive law but

30Yick Wo v. Hopkins, 118 U.S. 356, 373 -374 (1886).
31 Budhan v. State of Bihar, AIR SC 191 (India) (1955).
%2 Ibid.
3 Ibid.
3 Ibid.
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also by a law of procedure”.?®* When applying this precedent by the Supreme
Court of India to §375 it becomes abundantly clear that the marital rape
exception clause contained therein is facially unconstitutional. First, the object
and purpose of §375 are to prevent and punish rape. The law’s object and
purpose are to protect women from those men who attempt to engage in non-
consensual sexual relations through force or otherwise. However, the marital
rape exception clause contained in §375 carves out a sub-set of women to
whom this protection does not apply, namely married women over the age of
18. This provision is clearly contradictory to the underlying object and
purpose of §375. It is inconceivable that the purpose of the law is to prevent
and punish rape, yet, an exception to the law authorizes rape in certain
circumstances if you fall under a certain classification of women under the
law. It is impossible to conclude under the Supreme Court’s reasonableness
test that the classification that §375 creates (married women and unmarried
women) is based on “intelligible differentia”. Rather, criminalizing rape
against one class of women and legalizing rape against another class of
women is an arbitrary classification that has no basis in the law. It has no
rational relation to the object and purpose sought to be achieved by the statute
(prevention and punishment of rape) and, as such, cannot meet the
requirements the Supreme Court of India established in its two-pronged test
in Budhan Choudhry And Other v. The State of Bihar, resulting in the conclusion
that this exception in §375 is unconstitutional and must be struck down. The
physical, emotional and psychological consequences of rape are the same for
all women and are not mitigated by marriage. Besides encouraging men to
rape their wives, the marital rape exception clause otherwise serves no
intelligible purpose, is clearly against the object and purpose of §375, as well
as other statutes, and violates various constitutional provisions and Supreme
Court precedent.

2. The right to life, liberty, and the security of person

Article 21 of the constitution of India reads as follows:

“No person shall be deprived of his life or personal liberty except according
to procedure established by law” .3

As with all other provisions of the constitution of India, the Supreme Court
of India ultimately holds the key to the interpretation of the provisions of the
law of the land. In Suchita Srivastava & Anr v. Chandigarh Administration, the
Supreme Court interpreted Article 21 in the context of a reproductive rights
case and held that “there is no doubt that a woman’s right to make
reproductive choices is also a dimension of “personal liberty” as understood
under Article 21 of the Constitution of India”.%” By its literal definition,

% |bid.
3 Supra note 24, art. 21.
37 Suchita Srivastava & Anr v. Chandigarh Administration, 14 SCR 989 (India) (2009).
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making choices regarding reproductive must include the choice to engage in
sexual activity as reproduction can only be accomplished through sexual
activity. Furthermore, in Justice K.S. Puttuswamy (Retd.) v. Union of India,*® the
Supreme Court of India held that:

“apart from being a natural law right, the right to privacy was held to be a
constitutionally protected right flowing from Article 21.Privacy is an
indispensable element of the right to life and personal liberty under Article
21 and as a constitutional value which is embodied in the fundamental
freedoms ... of the Constitution”.®

The Supreme Court further stated that “decisional privacy allows
individuals to make decisions about their own body and is an aspect of right
to self-determination. It is underscored by personal autonomy, which
prevents the State from using citizens as puppets and controlling their body
and decisions”.4

None of these Supreme Court decisions distinguishes between married
women and unmarried women nor do these decisions hold that the
protections provided for in the constitution of India extinguish upon entering
into marriage or any other arbitrary factor. Consequently, the Supreme Court
of India clearly recognizes the right of all women to decide whether or not
they wish to engage in sexual activities as enshrined in a right to privacy and
decisional authority in controlling their own bodies as per Article 21 of the
constitution of India. Thus, if from a constitutional standpoint, a woman can
decide when and under what circumstances she desires to engage in
reproductive or sexual activities, how that right can be lost through a statute
that provides for an exception for marital rape? It cannot. If the constitution
of India protects the safety and bodily autonomy of all women, without
exception as to your marital status, then any law that calls for an opposite or
conflicting result cannot stand and must be struck down based on strict
constitutional norms. Any other interpretation is a violation of the law and an
arbitrary construction of constitutional principles and Supreme Court
precedent. Allowing the marital rape exception clause authorizes the State to
control the bodies of women and deprive them of the ability to consent to or
refuse sexual intercourse, the exact suggestion the Supreme Court of India
held is unlawful and unconstitutional.

C. Decisions of the Supreme Court of India

The limitations that are placed on the judiciary in India through the law,
especially the marital rape exception clause, is disappointing. However, what
is even more disappointing is the fact that women, to this day, suffer at the
hands of men. Outlawing non-consensual sex within marriage must be the

% K. S. Puttaswamy v. Union of India, Writ Petition (Civil) No. 494 of 2012 (2017).
®1d., 21.
401d., 310.
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tirst and necessary step to change the mindset of society by providing the
message that dehumanizing treatment of women in marriage will no longer
be tolerated. While the Indian judiciary has one of its hands tied behind its
back, on the other hand, it refuses to give women the constitutional
guarantees every Indian deserves. The fact that Indian society considers
marital rape as an inevitable part of marriage is disturbing. However, just
because something has been recognized as “normal” for centuries does not
mean it is the right thing to do. While change requires the will of the people
as well as the engagement of and empowerment through the government, one
aspect the government of India is long due to provide to its female citizenry.

It is equally important to note that the Supreme Court of India has
consistently held in various opinions that the law does provide extensive
protections to women, including the right to refuse unwanted sexual
advances by men.

1. State of Maharashtra v. Madhukar Narayan

In State of Maharashtra v. Madhukar Narayan*' the Supreme Court of India
set the groundwork for the argument that irrespective of a woman’s place or
status in her life, she has a right to privacy, deserves the right of integrity of
her body as well as the protection of the law, all facets that the marital rape
exception clause denies married women. In this case, a police inspector, in
uniform, went to the house of a woman and demanded sexual intercourse
from her. When she refused, he attempted to rape her. Upon hearing cries for
help, the woman'’s husband and other villagers gathered outside of the house.
The accused then called his police station and asked for officers to come to his
location for assistance. Upon the arrival of the officers, the accused instructed
his subordinates to place the woman he attempted to rape under arrest. His
subordinates complied. The accused maintained that he came to the woman'’s
house to investigate a crime. He subsequently falsified documents and elicited
false testimony from others to maintain his story. The woman filed a
complaint against the accused and his behaviour which the police decided to
investigate. Upon the conclusion of the investigation, it was determined that
the accused attempted to rape the woman and he falsified records and elicited
false testimony from others to maintain his lies. After the investigation, the
accused was terminated from the police force. The accused filed a lawsuit with
the High Court of Bombay. The High Court of Bombay sided with the accused
and quashed his termination from the police force, arguing that the career of
a police officer with years of service could not be terminated solely based on
the uncorroborated words of a woman with loose moral character, as she was
known to have sex with various men. The State appealed this ruling, which
ultimately led this case to be heard by the Supreme Court of India.

41 State of Maharashtra and Another v. Madhukar Narayan Mardikar, AIR 1991 SC 207 (India)
(1990).
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The Supreme Court of India held that: “Even a woman of easy virtue is
entitled to privacy, and no one can invade her privacy when he likes. So also,
it is not open to any and every person to violate her person when he wishes.
She is entitled to protect her person if there is an attempt to violate it against
her wish. She is equally entitled to the protection of the law. Therefore, merely
because she is a woman of easy virtue, her evidence cannot be thrown
overboard.”# This case clearly illustrates that Indian law does provide various
protections to women, irrespective of who they are and what stage of their
lives they may be in. Yet, the same rights that the Supreme Court
acknowledges exists for women cannot be, at the same time, taken away
through the marital rape exception clause. Such a conflict in laws must clearly
give way to the interpretations of the Supreme Court of India as well as the
constitution of India. As held by the Supreme Court, “even a woman of easy
virtue”® is entitled to basic rights of autonomy over her body and nobody can
invade that privacy as he pleases. This is an instrumental holding by the
highest court of the land as it clearly establishes an inviolable privacy interest
of women in their bodies. The Supreme Court did not distinguish between
married women or single women in their ruling and merely referenced the
term “woman,” from which can be deduced that this right applies to all
women. But what is even more clarifying is the fact that the Supreme Court
said that even a woman of easy virtue, which can be defined as a woman who
may sleep with various men or a woman of loose moral character is entitled
to this basic right of privacy over her body which nobody can pierce without
consent. Hence, a married woman should also certainly enjoy the same rights
and must be protected by the same laws. The marital rape exception clause
stands in clear violation of these basic principles and must be abolished as
unconstitutional and clearly unlawful.

2. Bodhisattwa Gautam v. Subhra Chakraborty

In Bodhisattwa Gautam v. Subhra Chakraborty*, the accused, a university
professor, convinced one of his students to repeatedly have sex with him by
giving her false assurances of marriage. The young woman became pregnant
twice and the professor insisted to abort the pregnancies, always falsely
promising the young woman that marriage would commence if she listened
to him. The woman continued to have sex with the accused based on false
assurances and after several years of living with her, the accused abandoned
the young woman. The young woman filed criminal charges against the
accused for rape allegations, and also requested from the court that the
accused should be ordered to pay compensation to her until the resolution of
the criminal charges against him.

“21d., 8§ 8.
3 Ibid.
44 Bodhisattwa Gautam v. Subhra Chakraborty, AIR 1996 SC 922 (India) (1995).
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This case is very fundamental as it, amongst other things, stands for the
proposition that certain fundamental rights, such as the right to life, under the
constitution of India are simply absolute in that they cannot be contradicted
or diminished by any other law. These rights provide such fundamental
protections to all people of India that any act of the legislature that goes
against these fundamental rights is ultra vires.*® “Any of the Fundamental
Rights guaranteed in Part III of the Constitution, can declare an Act to be ultra
vires or beyond the competence of the legislature”.* The Supreme Court of
India “has, innumerable times, declared that “right to life” does not merely
mean animal existence but means something more, namely, the right to live
with human dignity”.#” The right to live with human dignity includes the right
to autonomy over one’s own body. The Supreme Court recognizes in this case,
the hardships women in India suffer and takes a firm stance that any sort of
discriminatory behaviour towards women shall not be tolerated any longer.

“Unfortunately, a woman, in our country, belongs to a class or group of
society who are in a disadvantaged position on account of several social
barriers and impediments and have, therefore, been the victim of tyranny at
the hands of men with whom they, fortunately, under the Constitution enjoy
equal status. Women also have the right to life and liberty; they also have the
right to be respected and treated as equal citizens. Their honour and dignity
cannot be touched or violated. They also have the right to lead an honourable
and peaceful life. Women, in them, have many personalities combined. They
are Mother, Daughter, Sister and Wife and not play things for centre spreads
in various magazines, periodicals or newspapers nor can they be exploited for
obscene purposes. They must have the liberty, the freedom and, of course,
independence to live the roles assigned to them by Nature so that the society
may flourish as they alone have the talents and capacity to shape the destiny
and character of men anywhere and in every part of the world”.*

This recognition by the Supreme Court is tremendous considering the
plight many women go through at hands of their husbands, particularly based
on the marital rape exception clause. At the same time, the Supreme Court of
India came to this realization in 1995, almost 25 years ago. In 1995, the
Supreme Court of India, by penning these very important 179 words provided
the blueprint for India in how to treat women but also the blueprint that must
serve as the sword that finally cuts through the marital rape exception clause
in §375 of the IPC. Recognition of basic, fundamental rights does not decay
over time. It becomes stronger. In 2019, the need for reforms is needed more
than ever. Married women can no longer be said to have equal status with

4 Ultra Vires Definition, https://www.law.cornell.edu/wex/ultra_vires (last visited Dec. 31, 2020).
46 Supra note 44, 6.

47 Ibid.

®1d., 7.
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men under the constitution of India, yet, be treated differently under the
marital rape exception clause. As the Supreme Court has further held:

“Rape is thus not only a crime against the person of a woman (victim); it is
a crime against the entire society. It destroys the entire psychology of a
woman and pushed her into deep emotional crises. It is only by her sheer will
power that she rehabilitates herself in the society which, on coming to know
of the rape, looks down upon her in derision and contempt. Rape is, therefore,
the most hated crime. It is a crime against basic human rights and is also
violative of the victim’s most cherished of the Fundamental Rights, namely,
the Right to Life contained in Article 21. To many feminists and psychiatrists,
rape is less a sexual offence than an act of aggression aimed at degrading and
humiliating women. The rape laws do not, unfortunately, take care of the
social aspect of the matter and are inept in many respects”.*

India must finally recognize that marriage cannot legalize rape. The
Supreme Court has recognized this almost a quarter-century ago and now it
is time for the State of India to do the same.

3. Independent Thought v. Union of India

In this 2017 landmark opinion, the Supreme Court of India considered
whether sexual intercourse between a man and his wife being a girl between
15 and 18 years of age is rape. The Supreme Court considered this very narrow
question, deliberately avoiding the issue whether marital rape of a woman
over the age of 18 ought to be criminalized. India’s supreme jurists held that
“sexual intercourse with a girl below 18 years of age is rape regardless of
whether she is married or not”.® Most importantly, the Supreme Court held
that:

“The exception carved out in the IPC [Indian Penal Code] creates an
unnecessary and artificial distinction between a married girl child and an
unmarried girl child and has no rational nexus with any unclear objective
sought to be achieved. The artificial distinction is arbitrary and discriminatory
and is definitely not in the best interest of the girl child. The artificial
distinction is contrary to the philosophy and ethos of Article 15(3) of the
Constitution as well as contrary to Article 21 of the Constitution and our
commitments in international conventions. It is also contrary to the
philosophy behind some statutes, the bodily integrity of the girl child and her
reproductive choice”.%!

The ideas mentioned above essentially capture the entire argument that
this paper attempts to make. While the Supreme Court of India has confirmed
the unconstitutionality of the marital rape exception clause in the Indian Penal
Code, albeit, in a narrow scope, it too makes an arbitrary and discriminatory

49 Ibid.
%0 Independent Thought v. Union of India 10 SCC 800 (India), 1 (2017).
1d., 1-2.
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distinction between young girls, ages 15 to 17, and older girls who are 18 and
older. What is the rational nexus or objective of having a marital rape
exception clause for girls who are 18 and older? How is the legalization of
marital rape of women 18 and older not an arbitrary and discriminatory
distinction contrary to the philosophy and ethos of various constitutional
articles and India’s commitments under international conventions? Do not
married women 18 and older have a right to their bodily integrity and
reproductive choice? These are all questions the Supreme Court of India did
not answer in this monumental decision, however, arguably, the same legal
principles that the Court stated that apply to married children ought to apply
to married women. Opponents of this idea may argue that the Indian judiciary
essentially carved out a statutory rape exception for any sexual acts with
women below the age of 18. While that argument at first glance makes sense,
it is important to note that the constitution of India, as well as previous
Supreme Court of India precedent, do not create an arbitrary age group of
women who are entitled to the protection of constitutional rights.
Furthermore, any statutory rape argument usually hinges on the fact of
consent, the idea being that a certain age group of individuals is too young to
make an informed decision about sexual activity. While that argument is
generally correct, the word rape also implies the non-consensual taking of
sexual intercourse. Whether or not a girl who is 18 or older has the legal
capacity to consent is irrelevant as rape almost always is perpetrated without
the consent of the other party. As such, that argument must fail. Ultimately,
one of the rights being violated is the bodily integrity of a human being,
irrespective of age, and, as such, cannot be defined to be a crime only in a
particular set of circumstances. A 15-year-old married girl is as much a human
being as a 19-year-old married woman. They both are entitled to the same
protections under the law and any other result is manifestly unjust and
contrary to the ethos of the constitution of India. The Court noted in this case
that “there is a plethora of material to clearly indicate that sexual intercourse
with a girl child below the age of 18 years (even within marriage) is not at all
advisable for her for a variety of reasons, including her physical and mental
well-being”.>> However, it is irrational to believe that a married woman’s
physical and mental well-being, when she is raped by her husband is less
affected than that of a girl below the age of 18.

The Court also reiterated in its decision that:

“It must be remembered that those days are long gone when a married
woman or a married girl child could be treated as subordinate to her husband
or at his beck and call or as his property. Constitutionally a female has equal
rights as a male and no statute should be interpreted or understood to
derogate from this position. If there is some theory that propounds such an

521d., 18.
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unconstitutional myth, then that theory deserves to be completely
demolished”,”® and tradition and custom cannot trump constitutional
provisions.

The marital rape exception clause cannot be viewed through the lens of
tradition and history, but must be considered “with the social realities of
today”.>* “If times and situations change, so must views, traditions and
conventions”.®® “Apart from constitutional and statutory provisions,
constitutional morality forbids us from giving an interpretation to Exception
2 to Section 375 of the IPC that sanctifies a tradition or custom that is no longer
sustainable. The view that marital rape of a girl child has the potential of
destroying the institution of marriage cannot be accepted”.>

The fact that rape, in general, is an abhorrent crime is not disputed by the
Supreme Court of India in this case. It is also not disputed that rape is per se
a criminal offense. Every argument the Supreme Court made in this case,
albeit only limited to married girls between the ages of 15 and 18, is exactly
the same argument and reasoning for any married woman above the age of
18. Any classification that law makes to differentiate people, or a group of
people, must have some logical nexus to a goal that the State wants to achieve.
There is no logical argument to be made why a girl who is 17 and raped by
her husband has not endured the same crime as a girl who is 18 years and
more. Rape remains a rape, irrespective of the age of the victim and,
unfortunately, the Supreme Court of India has not committed to those words
in their holding. For now, the Supreme Court has held that the marital rape
exception clause is unconstitutional as to a specific age group of girls. While
that is a good step forward, it remains a decision on shaky legal ground.
Unconstitutionality is generally not determined by the age of a victim rather
by the incompatibility of superior law to inferior law. While this case provides
the blueprint for the legal arguments to be made on why the marital rape
exception clause is unconstitutional, it remains to be seen when the Supreme
Court of India decides to officially pen an official decision to finally strike
down the marital rape exception clause for good. If marital rape violates a
young girl’s constitutional and human rights, it also violates a young
woman’s constitutional and human rights. Age cannot be the determining
factor as to the constitutionality of a legal principle.

II. India’s International Human Rights obligations
Discrimination and violence against women are not just problems in India
but also in many, if not all, countries around the world. While domestic
changes are the most powerful measures to take for countries to effectuate

3 1d., 52.
% 1d., 55.
% 1bid.

% 1d., 57.
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within their borders, many countries also sign on to international obligations
to address various issues, to include discrimination and violence against
women. The primary problem with international treaties is that many
countries sign on to the various treaties in existence that address a certain
problem or a set of problems, yet, when it comes to actual implementation
within their own countries, many countries fail to act or fail to act in a timely
fashion. It is undisputed that “violence against women under international
law includes physical, sexual and psychological violence occurring in the

family, including battering ..., marital rape, ... and violence related to
exploitation”,” including any gender-based violence that is excused by a
State.

A. Convention on the Elimination of All Forms of

Discrimination against Women (CEDAW)

CEDAW is an extremely significant, and maybe the most important,
international human rights treaty devoted to gender equality. The basic ideas
that CEDAW promulgates can be summarized as follows:

1. Women are inherently equal to men in all regards;
2. Signatory’s domestic laws should reflect that equality.

Article 1 of CEDAW?®8 encapsulates the definition of what “discrimination
against women” means in this context. The State of India ratified CEDAW on
9 July 1993. India filed two declarations and one reservation.” Even taking
these declarations and the reservation into account, India has undertaken the
international obligation to eliminate any distinction between men and women
based on sex, irrespective of their marital status, amongst other obligations,
in nearly all spheres of society. Despite the undertaking of these international,
legal obligations, it is evident by analyzing India’s domestic laws, particularly
the marital rape exception clause of §375 of the IPC, that India is far from
keeping its promises to the international community. The marital rape
exception clause is in direct violation of Article 1 of CEDAW, and yet India
has done nothing to strike down that unconstitutional provision in their
domestic laws.

1. General Recommendation 19 of the CEDAW Committee

CEDAW, in and of itself, does not mention the term “gender violence”.
However, the United Nations and various other treaties have concluded that
violence against women exemplifies the evil that prejudices the exercise of

57 United Nations, Rep. of the Fourth World Conference on Women, § 112, 113, 117, 118, U.N. Doc.
A/CONF.177/20/Rev. 1 (1996).

%8 UN General Assembly, Convention on the Elimination of All Forms of Discrimination against
Women, art. 1 (1979).

59 Convention on the Elimination of All Forms of Discrimination against Women,
https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-
8&chapter=4&lang=en#EndDec (last visited Dec. 31, 2020).
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women’s rights, whether this violence occurs in the public sphere or the
private sphere. “The CEDAW Committee has specifically identified these
rights as being impaired or entirely nullified by gender violence”.® In its
General Recommendation 19, the CEDAW Committee clarified that “gender-
based violence is a form of discrimination”.®® However, the committee went
even further in declaring that family violence, including rape, “impairs or
nullifies the enjoyment by women of human rights and fundamental
freedoms®> under general international law or under human rights
conventions, (and) is discrimination within the meaning of article 1 of the
Convention”.%

While General Recommendation 19 has no binding legal status, the
recommendations that are produced by the committee on the Elimination of
Discrimination against Women are nonetheless of great legal importance and
value and must not be disregarded. The committee’s recommendations are
generally considered “soft law”,* and are considered interpretations to
CEDAW to which many nations have legally signed on. Completely ignoring
these recommendations would be reckless on the part of countries who have
signed on to and ratified CEDAW.

Under General Recommendation 19, “any form of gender-based violence
is discrimination”.®® When analyzing the importance of the recommendations
provided in General Recommendation 19, one must first consider the object
and purpose of CEDAW. CEDAW was enacted to recognize and eliminate all
forms of gender violence and to identify practices that countries ought to
analyze when developing countermeasures directed to any form of
discrimination against women. While recognition is the first step, without
fully understanding or internalizing the true meaning of the words in
CEDAW simply makes the words meaningless.

When analyzing the marital rape exception clause in the light of CEDAW
and General Recommendation 19, it is important to note that the marital rape
exception clause legalizes a form of gender-based violence simply because the
victim is a married woman. Paragraph 6 of General Recommendation 19
provides that “the definition of discrimination includes gender-based
violence, that is, violence that is directed against a woman because she is a
woman or that affects women disproportionately”.® The marital rape
exception clause of §375 is only directed against married women and since

80 Melanie Randall, Vasanthi Venkatesh, The Right to No: The Crime of Marital Rape, Women’s
Human Rights, and International Law, 41 Brook. J. Int’l L. 153, 178 (2015).

61 CEDAW General Recommendation No. 19: Violence against Women (1992).

21d., art. 7.

83 Ibid.

84 Soft Law and Legal Definition, https://definitions.uslegal.com/s/soft-law/ (last visited Dec. 31,
2020).
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this exception only applies towards women, it affects women
disproportionately.

Furthermore, under Article 1 of CEDAW, General Recommendation 19
clarifies that women have a right to equal protection under the law as well as
the right to liberty and security of the person, amongst other rights.®” This is a
crucial aspect of the understanding of CEDAW since the marital rape
exception clause completely fails to recognize any of these rights. As
previously discussed, the constitution of India secures the same legal rights
for all people of India as the supreme law of the land. While General
Recommendation 19 has no legally-binding status, India cannot avoid the fact
that its constitution, as well as a treaty India voluntarily signed on to, provide
for basic protections of women which are legally enforceable, if not by
CEDAW or General Recommendation 19 then at least through the
constitution of India. Not giving married women the equal protection of the
law and the right to liberty and security of their person falls squarely outside
the object and purpose of the entire CEDAW construct. The more reasonable
argument is that India knows that the marital rape exception clause is illegal,
yet, attempts to justify its existence through other means. However, those
other means do not have the force of law, hence, are meaningless.

Another key provision of General Recommendation 19 is that “States may
also be responsible for private acts if they fail to act with due diligence to
prevent violations of rights or to investigate and punish acts of violence”.®
One of the main arguments made by India is that India cannot be held
responsible by acts of private persons since India is not aware of the acts as
they are being perpetrated in the sanctity of a private person’s home, away
from the reach of the force of the government. However, that argument is not
only logically flawed, it is just another excuse provided by the government to
justify its patriarchal and misogynistic system. The due diligence principle
essentially prescribes the obligations a country has to prevent certain human
rights violation and, if it fails to do so, the country can be held legally
responsible for said violations.

Given the state of India’s domestic law, constitutional law and
international obligations, India is obliged to prevent marital rape and, if it
occurs, can and must be held responsible, even for purely private acts that the
government may not have immediate knowledge of. One might argue that
attaching such obligations to a sovereign nation for acts of private actors
cannot be what the due diligence principle stands for or how it has been
interpreted through judicial decisions. Yet, that argument must fail since the
State apparatus, through its legislature and judiciary, has created the situation
itself that allows husbands to freely rape their wives to the detriment of the

71d., § 1.
81d., §9.
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rights recognized in Indian domestic law, constitutional law and India’s
international obligations. A State cannot hide behind the veil of ignorance if
it is the State that created the condition that subjects married women to the
discriminatory and atrocious behaviour that the State must prevent under its
laws and its constitution. Only a State can create such a climate of impunity.
India has brought itself into this predicament and therefore must be held
responsible for all consequences of the condition that it created. Any other
interpretation of the state of the law would provide India with an
unreasonable and immoral mechanism to hide behind ignorance. Further,
India cannot establish legal measures against this discriminatory and criminal
behaviour against married women if it legalized it in the first place. India’s
argument that family is immune from State intervention is also flawed since
a myriad of other laws criminalize behaviour that occurs within the realm of
family. The oppression of women by their husbands cannot be beyond the
State’s reach as such an interpretation would be obscure and illogical
considering the legal context. The countermeasures India is obliged to take
according to the due diligence standard already exists (criminalization of rape
and prescribe punishments). India merely needs to acknowledge the full
equality of women in society, as it has pledged to do through its own laws
and international obligations.

2. General Recommendation 28

While General Recommendation 19 laid out the legal protections that
women must be provided under CEDAW and the responsibilities of States in
enforcing those rights, General Recommendation 28 continues on the path of
providing the legal framework signatory States need to internalize, respect
and promote to protect women from discrimination in its all forms, as
required by CEDAW. Under CEDAW, State parties cannot just sit back and
rest on the words on paper, however, the obligation to respect women
requires that State parties take a wide variety of steps to ensure that women
enjoy equal rights to men in all aspects of life, de facto® and de jure.”

“The obligation to respect requires that States parties refrain from making
laws, policies, regulations, programmes, administrative procedures and
institutional structures that directly or indirectly result in the denial of the
equal enjoyment by women of their civil, political, economic, social and
cultural rights. The obligation to protect requires that States parties protect
women from discrimination by private actors and take steps directly aimed at
eliminating customary and all other practices that prejudice and perpetuate

8 “In fact.” De Facto Definition, https://www.dictionary.com/browse/de-facto (last visited Dec. 31,
2020).

70 «According to law.” De Jure Definition, https://www.dictionary.com/browse/de-jure?s=t (last
visited Dec. 31, 2020).
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the notion of inferiority or superiority of either of the sexes, and of stereotyped
roles for men and women”.”!

Concerning the marital rape exception clause in §375, it is evident that the
legislature has made a law that directly results in inequality for married
women as to their social and personal rights. Instead of pursuing their
obligation to protect, the State created a realm of discrimination and
criminality for married men to “enjoy” while, at the same time, targeting
women, thereby “perpetuating the notion of inferiority”.”? Under General
Recommendation 28, State parties need to recognize that they have a duty to
protect towards all women and not just a sub-set of women. As §375 directly
discriminates against married women, another, a basic requirement of
CEDAW is violated by Indian authorities.

“States parties have an obligation not to cause discrimination against
women through acts or omissions; they are further obliged to react actively
against discrimination against women, regardless of whether such acts or
omissions are perpetrated by the State or by private actors”.”

There is no more fundamental way a State can “act” than through the
enactment of laws. By enacting laws, a State creates positive and negative
obligations on its citizenry and itself. Through the exception clause in §375,
India has “acted” in a way that does not conform to its responsibilities and
obligations in domestic, constitutional or international law. India is, by
maintaining this exception, actively perpetuating discrimination against
married women. Through its acts, India created the discriminatory climate,
hence, is responsible for any negative consequences that result from its
actions. By having this exception on the books, India is directly violating its
due diligence responsibilities on a variety of legal grounds. India is “thus
obliged to ensure that private actors do not engage in discrimination against
women as defined in the Convention”.” The full realization of women’s
rights, a duty India undertook, cannot be realized when discrimination
against women is still pervasive in its domestic laws. If the meaningful
implementation of the concepts of CEDAW is truly the desired end-state for
India, meaningful changes need to happen immediately. A good start is to
strike down the marital rape exception clause of §375 of the Indian Penal
Code.

3. General Recommendation 35
General Recommendation 35 complements and wupdates General
Recommendation 19. Pursuant to the CEDAW Committee, “gender-based

L UN Committee on the Elimination of Discrimination Against Women (CEDAW), General
Recommendation No. 28 on the Core Obligations of States Parties under Article 2 of the Convention
on the Elimination of All Forms of Discrimination against Women, § 9 (2010).

2 |bid.

81d., § 10.

1d. § 13.
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violence against women is one of the fundamental social, political and
economic means by which the subordinate position of women with respect to
men and their stereotyped roles are perpetuated”.”> Gender-based violence
against women, which includes marital rape, is

“rooted in gender-related factors such as the ideology of men’s entitlement
and privilege over women, social norms regarding masculinity, and the need
to assert male control or power, enforce gender roles or prevent, discourage
or punish what is considered to be unacceptable female behavior. Those
factors also contribute to the explicit or implicit social acceptance of gender-
based violence against women, often still considered a private matter, and to
the widespread impunity in that regard”.”

One of the most complex aspects of studying the situation of women in
marriage, and forms of violence which occur within this institution, is the
private nature in which these atrocious acts are committed against women.
General Recommendation 35 establishes that gender-based violence can occur
in all spheres of human interaction, whether public or private, and such
violence can result “from acts or omissions of State or non-State actors”.” It
can be deduced from the plain reading and interpretation of General
Recommendation 35 that if a State empowers” private actors to engage in
certain discriminatory behavior against women and fails to take all
appropriate legal actions and measures to prevent acts of gender-based
violence, such actions can then be attributed to the State. This is especially true
when the State is aware or should be aware that certain conditions that the State
condones have a high likelihood in resulting in gender-based violence against
women. It is important to note that only a State or a government can give
official authority or legal power to its citizens to do something or prevent
them from doing something. Therefore, if a State legalizes human rights
violations, even though such a law is on its face illegal, any consequences
resulting from those actions or the sphere of action the government has
created thereby must be attributable to the State.

In the case of India, the marital rape exception clause in §375 not only
promotes gender-based violence (rape), but it perpetuates impunity for such
acts. By creating this environment, irrespective of the reasons for doing so, the
State of India is aware or, at the bare minimum, should be aware that this
exception results in human rights violations. The State is simply willing to
look the other way. It is this indifference that requires that the State be held
responsible for any and all violations that are enabled through its laws. The

S UN Committee on the Elimination of Discrimination Against Women (CEDAW), General
Recommendation No. 3535 on gender-based violence against women, updating general
recommendation No. 19, § 10 (2017).

%1d., § 19.

71d., § 20.

8 «“To give official authority or legal power to”” Empower Definition, https://www.merriam-
webster.com/dictionary/empower (last visited Dec. 31, 2020).
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European Court of Human Rights is one of the preeminent institutions in the
interpretation of human rights laws. While its decisions are technically not
binding on India, the analysis and structure of its decisions provide
exceptional legal interpretation on human rights issues which the State of
India should follow or, in the alternative, which should be used to create
positive obligations for the State of India. In 2009, the European Court of
Human Rights in its judgment in Opuz v. Turkey” held “governments
accountable for failing to take adequate steps to protect victims of repeated
domestic violence, even absent any active malfeasance on the state’s part”.%
In Europe, this was an important human rights case because the court
essentially held that governments have an obligation to protect women, even
in matters that relate solely to the family.

The fact that governmental authorities do not offer any sort of safeguards
or protections to Indian women against marital rape is a form of gender-based
discrimination as this lack of protection only applies to women, particularly
married women. While the State of India might argue that it cannot be held
responsible for merely private matters that are not reported to its authorities,
that argument must fail since §375 does not provide for any reporting
mechanisms as marital rape is legalized through this statute. Moreover,
opponents of any sort of governmental interference into private, marital
matters might argue that any sort of governmental interference into the
marriage of two individuals is excessive and cannot be tolerated. However,
even that argument must fail as States routinely legislate in all spheres of
human interaction, to include what could be considered purely private
matters. As such, setting limitations on how a man can or cannot treat a
woman during the marriage would be no different. “Respecting private and
family life may include a duty to maintain and apply in practice an adequate
legal framework affording protection against acts of violence by private
individuals”.#! The European Court of Human Rights in Kontrovd v. Slovakia
established a test when a State must act to protect an individual:

“For a positive obligation to arise, it must be established that the authorities
knew of or ought to have known at the time of the existence of a real and
immediate risk to the life of an identified individual from the criminal acts of
a third party and that they failed to take measures within the scope of their
powers which, judged reasonably, might have been expected to avoid that
risk”.82

There is a realistic, clear, and real danger that the marital rape exception
clause poses a danger to women in India, as such, the State of India has an

8 Opuz v. Turkey, App. No. 33401/02 (Eur. Ct. H.R., 2009).

8 Tarik Abdel-Monem, Opuz v. Turkey: Europe’s Landmark Judgment on Violence Against Women,
17 Human Rights Brief 29, 29 (2009).

81 Bevacqua and S. v. Bulgaria, App. No. 71127/01, § 65 (Eur. Ct. H.R., 2008).

82 Kontrova v. Slovakia, App. No. 7510/04, § 50 (Eur. Ct. H.R., 2007).
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obligation to intervene. “The State’s failure to protect women against
domestic violence breaches, at the bare minimum, their right to equal
protection of the law and ... this failure does not need to be intentional”.®
However, India’s tolerance of the marital rape exception clause is an
intentional act by the State that sets the stage for massive human rights
violations. Women suffer the consequences of this exception without being
afforded any recourse or protection by the law. Human rights are the same
whether they are applied in Europe, India, or anywhere else in the world.
These are universal rights that go beyond the boundaries of nations. As such,
the decisions and analysis by the European Court of Human Rights should be
looked at favorably and treated as binding, customary international law.
Through the indifference to and tolerance of marital rape, the State of India is
complicit in every instance of rape that women endure in abusive marriages.
This systemic problem must be addressed by the State of India and it is the
responsibility of the State to protect its women who live through this form of
gender violence.

B. International Covenant on Civil and Political Rights

(ICCPR)

Article 7 of the ICCPR states that no person can be subjected to “cruel,
inhuman or degrading treatment or punishment”.? According to General
Comment 20, “the aim of the provisions of article 7 of the International
Covenant on Civil and Political Rights is to protect both the dignity and the
physical and mental integrity of the individual. It is the duty of the State party
to afford everyone protection through legislative and other measures as may
be necessary against the acts prohibited by article 7, whether inflicted by
people acting in their official capacity, outside their official capacity or in a
private capacity”.®® Further analyzing the language of article 7, it becomes
clear that individuals have a right over their bodily integrity as well as their
mental integrity which no person shall take away from another without due
consent. As a signatory to the ICCPR, India has obligations to discourage
violations of article 7 as well as erect legal barriers to prevent the
encroachment of rights that this international covenant protects. However, the
marital rape exception clause essentially provides amnesty to rape within
marriage and, as such, is incompatible with the positive obligations that India
has to provide women with the protection from such maltreatment in its
jurisdiction. By allowing the marital rape exception clause to exist, India is
encouraging and tolerating the very violation of bodily integrity, that article

81d., § 191.

8 International Covenant on Civil and Political Rights (ICCPR), adopted December 16, 1996, G.A.
Res. 2200A (XX1), 21 U.N. GAOR Supp. (No. 16) at 52, U.N. Doc. A/6316 (1966), 999 U.N.T.S.
171, entered into force March 23, 1976, ratified by India on April 10, 1979, art. 7.

8 UN Human Rights Committee (HRC), CCPR General Comment No. 20: Article 7 (Prohibition of
Torture, or Other Cruel, Inhuman or Degrading Treatment or Punishment), § 2 (1992).
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7 of the ICCPR aims to protect. Therefore, besides being a signatory to this
international covenant, India has yet to provide and develop actual remedies
to the people this article aims to protect. Not surprisingly, the very bodily
integrity that article 7 protects is also protected by the Indian constitution.
Hence, India has an international obligation as well as a domestic obligation
in ensuring the protection these two legal sources demand, however, if India
fails to act on its positive obligations, the State must be held responsible.

1. International Covenant on Economic, Social and Cultural Rights

(ICESC)

Article 12 of the ICESCR states that “State Parties to the present Covenant
recognize the right of everyone to the enjoyment of the highest attainable
standard of physical and mental health” .8 Pursuant to General Comment 14,
Article 12 of the ICESCR needs to be read considering the context of gender-
based violence and its repercussions on the enjoyment of the highest
attainable standard of physical and mental health.?” Reading article 12 in that
light, the marital rape exception clause is in stark contrast to the obligation
article 12 envisions. A married woman in India who may be the victim of
marital rape cannot be said to enjoy the highest attainable standard of physical
and mental health when she is subjected to a violation of her bodily integrity
and mental well-being by her husband. Allowing rapists to shield themselves
with the marital rape exception clause leaves victims far from the attainment
of the highest possible physical and mental health. In fact, this statutory
provision may have the opposite effect, harming the protected rights under
article 12 by leaving potential victims hopeless and helpless because the crime
they suffered is legally shielded from prosecution and any attainment of
justice. As a signatory to the ICESCR, India has a duty to create an
environment that protects the rights it is obligated to protect through this
covenant. Creating such an environment can only be achieved if provisions
such as the marital rape exception clause are forever eliminated from the law
books of India. While that appears to be an obvious step, it is the first step
India must take to implement the positive obligations it has signed onto in the
international arena.

8 UN General Assembly, International Covenant on Economic, Social and Cultural Rights, § 3
(1976).

87 UN Committee on Economic, Social and Cultural Rights, General Comment 14, The right to the
highest attainable standard of health (Twenty-second session, 2000), Compilation of General
Comments and General Recommendations Adopted by Human Rights Treaty Bodies, UN Doc.
HRI\GEN\1\Rev.1, § 35 (1994).
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III. National reforms are required by the central
government to preserve the rule of law and not the

rule of culture

Through its decisions in Independent Thought v. Union of India ((2017) 10 SCC
800), State of Maharashtra v. Madhukar Narayan ((1991) 1 SCC 57) as well as
Bodhisattwa Gautam v. Subhra Chakraborty (1996 SCC (1) 490), and other cases,
the Supreme Court of India has already laid the groundwork for the complete
abolishment of the marital rape exception clause. It has become evident
throughout various Supreme Court precedent that certain fundamental
constitutional rights do apply to all people of India, including women in all
stages of their lives, amongst other things guaranteeing the integrity of their
bodies as well as the right to sexual integrity and reproductive choice. These
fundamental rights are further linked to other fundamental constitutional
rights such as equality before the law. In analyzing these legal principles, it
becomes increasingly difficult for the State of India to justify the marital rape
exception clause. The Supreme Court of India has already held that the
marital rape exception clause as it pertains to young girls between the ages of
15 and 18 is unconstitutional. While the Supreme Court has deliberately not
addressed this issue for adult married women, it is an increasingly difficult
argument for the State of India and the Indian judiciary to make that a law
that has been deemed unconstitutional as to one particular age group of
women is not unconstitutional as it pertains to an older age group of women.
The only way the State of India is trying to save this outdated rule is by relying
on cultural norms. However, culture must evolve and the human rights of
women cannot be violated because the culture has not adapted to the year
2019.

1. Repeal the Marital Rape Exception Clause

The question then becomes, what are the obligations of the State of India in
this regard? Primarily, the marital rape exception clause needs to be
eliminated from the IPC. The Supreme Court of India has already provided
the legal framework for doing so. The very first step the State of India must
take is to make marital rape an actual crime in the IPC. One argument against
the criminalization of marital rape is that Indian society will react unfavorably
to any legislation that would criminalize marital rape based on cultural
norms. This argument is not persuasive as the State of India takes routine
legislative actions with which much of the population may not agree. Yet,
once a rule has been signed into law, most Indians will likely feel a legal
obligation to abide by the rules, particularly if a possible repercussion of
violation are criminal sanctions. Just like laws evolve over time, so does the
mindset of people. By not criminalizing this atrocious conduct, the State of
India effectively sends the message to its people that rape is acceptable
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conduct if the rapist and the victim are married. The longer this irrational
message remains a legal defense, the less likely it will be that the mindset of
people will change. The State of India needs to take the first step in eradicating
this crime and in providing equality for all people, men and women, before
the law.

One argument against the elimination of the marital rape exception clause
might be that it will not lead to an increase in reporting of the crime due to
the patriarchal nature of Indian society. While an immediate influx in reports
may not result from the criminalization of marital rape, married women must
be given the choice to report the crime when they are ready to do so. The first
step towards full equality is to be given a choice. It is true that some women
may not want to report their husbands even if their husbands have violated
the most sacrosanct promise a man gives his wife during marriage, to protect
her till death do them apart. However, equality under the law includes the
right to speak up and the option of seeking the protection of the law and
remedies through the law. The argument that a change would not yield the
results sought is a fallacy. Even if only 1 out of 100 women decides to seek the
protection of the law should she be the victim of marital rape, that alone must
be deemed a success and that option and right must be afforded to all women.

2. Remove barriers to justice for the victims

Changing the law alone will likely not yield the desired results. While India
has various laws addressing rape, in general, it remains difficult for victims
of rape offenses, particularly in the family setting, to obtain justice for
themselves. One of the main issues is the fact that most victims are unaware
what help and assistance they may be able to seek or are entitled to. Others
may face the obstacle of being ostracized by their family on which they are
dependent. These and other barriers tend to remove viable paths to seek
justice from victims of gender-based violence suffered in the family,
particularly marital rape. “India is a party to core human rights treaties that
obligate the government to protect the rights of survivors of sexual
violence” .88 “However, beyond the laws and institutions, India needs a
concerted government effort to educate the public and alter mindsets, to
enforce promised protections, and ensure legal safeguards”.® As a first step,
India needs to put an effective system in place throughout the country that
allows victims of sexual violence to seek necessary medical services. Such rape
or trauma centers should be staffed by specially trained doctors and
psychologists who can tend to the victims” medical needs, particularly their
physical and mental needs. Such centers can play an important role in

8 Human Rights Watch, “Everyone Blames Me” Barriers to Justice and Support Services for Sexual
Assault Survivors in India, 10 (2017).
% Ibid.
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primarily ensuring medical care, however, also in the collection of evidence,
should the victim desire judicial recourse.

3. Adopt a Special Victim’s Counsel Program

Having faced extreme pressure on the handling of its rising sexual assault
numbers, the United States military has adopted a Special Victims” Counsel
program to provide victims of sexual assault with “victim-centered advice
and advocacy through comprehensive, independent representation to sexual
assault ... (by assisting) them in obtaining support and recovery resources,
(promoting) greater confidence in the ... justice process”.” These attorneys
represent victims of sexual assault at every step of the legal process and
ensure that their “rights to safety, privacy, and the right to be treated fairly
and respectfully”*! are enforced each step of the way throughout the judicial
process. Providing a similar service to women in India who have suffered
from such abuse has several advantages. First, it gives victims an additional
resource they can consult to ascertain their rights. Second, it provides victims
with a personal advocate who can navigate through the often-complex legal
structures that need to be gone through to seek justice. Giving victims an
advocate who will represent only their rights may be the first step victims
may seek on the path of justice to hold their assailants responsible.

Additionally, having such an advocate may provide additional benefits.
Assailants will be aware that the victim is represented by an officer of the
court, which may provide additional security to the victim from potential
reprisal actions by the assailant. Somewhere along the way, women were not
given a voice. A program like this may provide advice, advocacy, and
empowerment to many whose voices are often unheard. One of the main
goals in a vast country like India must be an increase in trust and confidence
in the criminal justice system. Often, being able to be heard and knowing that
an advocate will be there for you until the conclusion of the process provides
victims with the empowerment to hold their assailants accountable.

Conclusion

The marital rape exception clause in §375 of the Indian Penal Code is an
unconstitutional remnant of an outdated, patriarchal mindset that has not
evolved with time. The Supreme Court of India has clearly illustrated that
certain fundamental constitutional rights belong to all Indian people, men and
women alike, and the superiority of constitutional norms cannot be
subjugated by mere statutory provisions, at least not under the law. An
analysis of the law and the constitution of India, and the Supreme Court’s

9 «Special Victims’ Counsel Program”, United States Air Force,
https://www.afjag.af.mil/Portals/77/documents/SVC/CLSV_Handout_2018.pdf?ver=2018-05-16-
091142-727 (last visited Dec. 31, 2020).

% Ibid.
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interpretation thereof, makes it very clear that the marital rape exception
clause is unconstitutional and must be struck down. India’s international
obligations also enshrine women’s rights into the forefront of India’s
responsibilities of ensuring that men do not continue to reduce women to
mere “property” but that they be elevated to an equal status to men. Ignoring
the plight of married women diminishes the basic humanity of women. India
has a responsibility of protecting its citizens, men and women alike, and its
actions cannot be dictated by a fear of uprising should it dare to change the
law. The people deserve more from a State that has sworn to uphold the law
and the constitution it serves under. The law and the constitution have
already spoken and declared the marital rape exception clause an
unconstitutional piece of legislation. Now it is time for the State of India to
take the lead and eradicate this provision once and for all. Following the law
is sometimes harder than breaking the law, however, not following the law
destroys the very fabric that a democratic society is built upon. What Indian
women yearn for is a government with the integrity to tell the truth and the
charisma to make people listen. The pain a lot of Indian women have suffered
is, unfortunately, a necessary investment for progress and the law will
continue to shed light on the unconstitutionality of the marital rape exception
clause. The time has come for India to pick up the reigns and uplift its women
by challenging the status quo.

The conflict between the rule of law and the rule of culture must be tackled
head on by the State of India. In many parts of India, cultural norms tend to
prevail over the law. However, combating stereotypes, particularly those
affecting women, is an important role the State of India needs to fulfill.
Educating its citizens is a critical role the State needs to meet by sending the
message that women are not reduced to “property” once they enter into
marriage and that their legal rights and bodily autonomy do not cease to exist
at the whim of a man. Providing the victims of sexual assaults with adequate
support service will lead to their empowerment and provides the option of
seeking justice. By leading a national movement in eradicating social
stereotypes that keep women disenfranchised, the State of India can start the
process of eliminating patriarchal stereotypes and increase awareness in
society that women are truly equal to men, as the constitution prescribes. Not
changing the status quo is to allow the rule of culture to prevail over the rule
of law. A society where the rule of law does not prevail is a society that is
doomed to fail.
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DIGITAL EXHAUSTION

Abstract

Copyright owner has an exclusive right on distribution of his/her work. However, this right
is restricted by “first sale” doctrine, which states, that after the first sale of the copyrighted
work, distribution rights of the copyright owner is exhausted, and he/she cannot control
future sale of the work. Talking about a physical copy of the book, no question arises
regarding the application of the “first-sale” doctrine. If the author of the book, sells, gives as
a gift, or in any other way transfers the property rights for the copy of the book to another
person, he/she loses the control regarding the future sale and transfer of this very copy.
However, we are only talking about this very copy, therefore it is illegal to make a copy of
the copy and distribute and sell them. A question arises: What if the copy is not physical,
but a digital copy? Can we apply the same rules, considering that a copy of physical copy
can be determined easily, because of the low quality of each further made copy, while it is
not the case regarding digital copies?

Intellectual property law has always been influenced by rapid developments in digital area
and technological industry. In recent years, the distribution of copyrighted works concerns
not only tangible, but also digital data. The reason for that is obvious: one downloads
different kinds of data every day: music, apps, online games, PDF files, such as books,
magazines, etc. Now only a few people use CD’s or DVD’s in order to listen to favorite
music, or to watch films, TV shows, etc., since we already have such apps as YouTube,
Netflix, Spotify, etc. which make it much easier and more comfortable. Would it be fair and
appropriate to rely on the same approach with respect to digital works as related to physical
works and their copies?

This article, therefore, comprises the overview of the “first sale” doctrine related to
copyrighted works and their distribution and reproduction in the digital sphere, comparative
analysis of different legal approaches regarding European and international legislation, and
the problems and gaps existing in legislations and advantages and disadvantages of
accepting the existence of digital exhaustion.

Annotasiya

Miiallif 0z asarinin yayilmas: iizarinds miistasna hiiquga malikdir. Lakin bu hiiquq “ilkin
satis” doktrinasi ilo mahdudlasdirilnuigdir. Bels ki, asarin ilk niisxasinin satisindan sonra
miiallifin -~ hamin  niisxonin  galocokda  yayilmasim:  satistmi va  digar  yolla
ozganinkilasdirilmasini idara etma hiiququ itir. ©gar sohbat har hansi kitabin fiziki
niisxasindan gedirsa, “ilkin satis” doktrinasimin tatbigi sual dogurmur. Kitabin miiallifi
hamin  kitabim ilk niisxasini birina bagislayarsa, satarsa, va ya digor yolla
ozganinkilagdirarsa, o mohz bu niisxa iizarinds nazarat hiiququnu va niisxanin galacak
satigint idara etmak hiiququnu itirir. Lakin s6hbat yalniz hamin niisxadan gedir, niisxanin
niisxalarini ¢ixarib onlar1 yaymaq va 6zgoninkilasdirmoak isa qeyri-qanunidir. Lakin bu
zaman sual yaranmr. Bas agar niisxa fiziki deyil, elektron olarsa, eyni qaydalarmn tatbiq
olunmas1 miimkiindiirmii? Osarin fiziki niisxasindon c¢ixarilan har ndvbati niisxada
yazilarin, sakillorin keyfiyyati bir qadar azalir. Elektron niisxalara miinasibatda isa bunu
anlamaq xeyli ¢catinlagir.

*LL.M in Intellectual Property Law, Technical University of Dresden, Germany.
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Oqli miilkiyyat hiiququ hor zaman texnologiya sahasinda bas wveran miintozam
dayisikliklorin tasirina maruz qalir. Son illords, miiadlliflik hiiquglarimin  tiikadilmasi
masalasinin yalmiz dasinabilon va fiziki deyil, raqgamsal malumatlara da samil olunub-
olunmamast sual dogurur. Bunun sababi isa aydindir: har giin miixtalif nov malumatlar
yiiklayirik: musiqi, applikasiyalar, oyunlar, kitab, jurnal va digar PDF fayllar va s. Hal-
hazirda cox az insan musiqi dinlomok, filmlar va televiziya verilislari izlomoak iiciin CD,
DVD-lardan istifads edir, ciinki artiq YouTube, Netflix, Spotify kimi har seyi asanlasdiran
applikasiyalar movcuddur. Bas fiziki asarlara va onlarin niisxalaring samil olunan qaydalar,
xtisuson da miialliflik hiiququnun tiikadilmasi raqamsal diinyaya da samil oluna bilormi?

Mogalanin magsadi “ilk satis” doktrinasinin ragamsal diinyada hala do miiommada qalan
kecarliliyi masalasini Avropa va beynalxalq qanunvericilik ¢arcivasinda analiz etmak, bu
sahada yaranan problemlar va qanunvericilikdaki bosluglart miiayyanlagdirmok va ragamsal
tiikadilmanin miisbat va manfi cohatlorini askar etmoakdir.
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Introduction

igital exhaustion is the exclusive right to authorize or prohibit any

form of distribution to the public by sale or otherwise.! While

continuous and progressive development in the technological area
influences all areas of industry and business, the importance of the
determination of rules regarding the digital (intangible) part of these areas
arises. One of the most importance questions in this respect is, to what extent
the protection and regulation of relationships in the digital area have to be
solved the same way as in the non-digital area.

Nowadays, the transfer of the data, including copyrighted works is realized
not only physically, but also via the internet. Moreover, a distribution of
copyrighted works is accompanied by the exhaustion doctrine which “limits
the rights-holder's exclusive right to distribute a protected work, where the
distribution right is 'exhausted' following the first (authorized) sale of the
work”. As such, they cannot exist without each other. In that case, while

! Kevin Garnett, Jonathan Rayner James & Gillian Davis, Copinger and Skone James on Copyright,
392 (1999).
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distribution right belongs exclusively to the copyright holder, the exhaustion
rule creates a balance between the interests of the copyright holder as the
creator of the particular work and public, which in the internet world is called
- users. Hence, before exhaustion doctrine has been straightforwardly applied
to physical works, the question arises: Does this doctrine apply to digital
works, such as software, e-books?

Even though both in digital and non-digital world the works created by
human are protected under and regulated by copyright law, the nature of
digital works certainly differs from the physical ones, which lead to
differences between the protection of the rights, enforcement of the legislation
to both types of works. The issue of applicability of the “first-sale” doctrine
regarding the digital copyrighted works is a complicated issue which is
mostly to be analyzed on a case-by-case basis.

The works created by the author are accompanied by exclusive rights
occurring from the creation of this work. Regarding to the Information Society
Directive copyright holder possesses the following exclusive rights:

a) right of reproduction;

b) right of communication to the public;

c) right of distribution.

Among these rights the one which mainly falls under the scope of this
paper is distribution right. The reason is, that exhaustion rights arise in order
to limit the distribution rights of the copyright holder, mainly with an aim to
achieve a balance of interests and prevent the dysfunction of competition
rules in the copyright marketplace.

Distribution rights entitle the copyright holder to demand that any kind of
distribution of his work or copy of the work is possible only after his
permission, therefore licensing. This right gives the right holder a dominant
control in the market regarding his work. For instance, purchasing a new copy
of a copyrighted book, offering Breaking Bad on Netflix, or even giving a
friend the second copy of the copyrighted work, you have obtained from the
rightsholder without his permission can trigger liability if there is no
permission of the right holder.2 However, this control is not unlimited since it
would prevent the development of the market and restrict standard
competition rules. To what extend this particular control exists is determined
by the limitations and restrictions established by the legislation and
precedents.

The problem with the licenses is that they may limit the user’s interaction
with copyrighted work including the right to transfer since the license allows
the right holder to exercise control over the content.

2 John A. Rothchild, The Incredible Shrinking First-Sale Rule: Are Software Resale Limits Lawful?,
57 Rutgers Law Review (2004).
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Actually, the aforementioned norms have to the serve to the protection of
both interests of the copyright holders and also the interest of the public.
Intellectual property rights are always considered to entitle the right holder
to give the licenses and thus to decide what the “fate” of the copies of his
works will be and therefore lead to the dominant position of the right holder
in the market and sometimes may prevent normal competition standards.
Therefore, there needs to be a balance between these two interests and for this
purpose, some limitations and restrictions regarding the exclusive rights of
the right holder were established. One of these limitations is exhaustion,
which is also called the “first-sale” doctrine.

The principle of exhaustion means, that once the right holder has placed
his/her work on the market, he has no more control on the resale of his
copyrighted work, hence the right to control the distribution of the work is
exhausted.? For instance, if an author of the book sells the copy of his work to
anyone, he loses the control over the future resale, or other ways of transfer
of this particular copy. The person who bought this copy, obtains the property
right for this very copy, therefore he has the rights arising from property
rights. Once a given product has been sold under the authorization of the IP
owner, the reselling, rental, lending and other third party commercial uses of
IP-protected goods in domestic and international markets is governed by the
principle.* A proper examination shows that the main rationale for the
doctrine is to balance the rights of the right holder with the need to achieve a
single internal market within the Union, free from barriers.® In legal literature,
this principle is also called “first sale doctrine”, which means, that the right
holder loses the control on resell, distribution of the copy of his work, once he
sells it for the first time. This principle is considered as a clue to balance
between interests of copyright holders, performers on the one hand, and the
consumers on the other hand. Thus, the principle has to be applied properly,
in order to hinder the violation of the rights of all parties subject to the license
agreement. There are some criteria that should be met in order to
automatically apply the exhaustion rule:

a) the right holder or another person with the authorization who can;

b) lawfully distributes, and what is more transfers the ownership over;

c) the original or the copy of the protected subject matter;

3 Emma Gallacher, Sean Jauss, Exhaustion of copyright (2014),
https://www.lexology.com/library/detail.aspx?g=29f0d605-aae8-4163-966b-
3d2achOba3a3#:~:text=The%20principle%200f%20exhaustion%20is,0wner%200r%20with%20their
%?20consent (last visited Nov. 27, 2020).

4 International Exhaustion and Parallel Importation, WIPO (2015).

5 Tritton on Intellectual Property in Europe, 639 (1996).
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d) the rightful owner, which possesses the ownership of the subject
matter, may resell the copy without the further consent and
authorization of the author.

But to what extend do these rules apply to digital works? Are these 4

criteria enough for setting exhaustion in digital sphere as well?

Digital distribution of copyrighted works causes the importance of
regulating the legal acts occurring from these processes.

Digital distribution is the distribution of any digital content, including e-
books, PDFs, games, software, photos and videos, etc. through download,
thus digital distribution is handled through platforms that are designed
to stream the digital content or allow the content to be downloaded. The
feature that makes it hard to determine, is the intangibility of the copies. As it
was mentioned before, the person who receives the copy of the book by the
author, has the property right only on this particular copy, thus it is prohibited
to make further copies and share them with others.

Certainly, tangible copies are easier to distinguish, because their quality
can worsen. For instance, the second copy of the book, or image will not be as
qualitative as the first one, the letters will be less and less readable by each
turther copy. However digital copying is a quite easy process, you can copy
the text and paste it, or even write the same again, and it is hard to determine
whether it is the particular copy that was transferred to the licensee, or was
the copy made by the licensee himself. The facts mentioned complicate the
analysis of copyright infringement and creates a disadvantageous situation
for the copyright holder. Therefore, it is essential to analyze whether the
digital distribution can be exhausted, therefore whether digital exhaustion is
to be accepted, and if yes, to what extent it is applicable.

I. Application of digital exhaustion

International copyright treaties serve to the worldwide protection of the
creative works.

The first-ever international treaty concerning Intellectual Property Law
that also covered the exhaustion rule regarding copyright and established
imperative rules for dispute settlement procedures in this regard, was the
Agreement on Trade-Related Aspects of Intellectual Property Rights
(hereinafter TRIPS). It states that “for the purposes of dispute settlement
under this Agreement, subject to the provisions of Articles 3 and 4 nothing in
this Agreement shall be used to address the issue of the exhaustion of
intellectual property rights”.” “In TRIPS agreement it is stated, that any
dispute related to a domestic regulation shall not be the subject to a dispute
settlement procedure under the WTO law. The latter does not forbid,

6 Peter Mezei, Copyright Exhaustion: Law and Policy in the United States and the European Union, 8
(2018).
7 Agreement on Trade-Related Aspects of Intellectual Property (hereinafter TRIPS), art. 6 (1995).
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however, the initiation of legal proceedings in front of domestic courts”.®
Obviously, TRIPS Agreement is not too much involved in the matter of
exhaustion and regulates this problem very slightly. The principle of
exhaustion was new enough, and it would cause more problems if to regulate
it internationally, since in case if there is any gap in international legislation,
it will cause serious problems. Therefore, it probably seemed to be more
logical to see the approach of different countries.

WIPO treaties included positive norms on exhaustion.” WIPO Copyright
Treaty (WCT) states that “Nothing in this Treaty shall affect the freedom of
Contracting Parties to determine the conditions, if any, under which the
exhaustion of the right in paragraph (1) applies after the first sale or other
transfer of ownership of the original or a copy of the work with the
authorization of the author” .10

When discussing the exclusive rights of the copyright holder, especially the
distribution right which entitles the right holder with the exclusive right of
permitting the use of his works by giving licenses, so that members of the
public can use the copyrighted work, it is important to mention the provision
of TFEU, which prohibits quantitative restrictions on imports and all
measures having equivalent effects.!! Also in the “Deutsche Grammophon”
case, which is one of the earliest cases in Europe related to the exhaustion rule,
the aim of this doctrine was considered as “promoting the internal market”.!?

A. Digital Exhaustion in EU legislation

European copyright law entitles the copyright holders with the
aforementioned exclusive rights and as it was already mentioned, the
exhaustion principle has been incorporated to EU legislation. More precisely,
this principle is provided by Article 4 of the Information Society Directive and
Article 4 of Software Directive, which set particular limitation for distribution
right.

Information society directive, which is also known as EU Copyright
Directive, and serves to implementation of WIPO Copyright Treaty and on
the harmonisation of certain aspects of copyright and related rights in the
information society."® The distribution right shall not be exhausted within the
Community in respect of the original or copies of the work, except where the
tirst sale or other transfer of ownership in the Community of that object is

8 Peter Mezei, Digital First Sale Doctrine Ante Portas — Exhaustion in the Online Environment, 6
Journal of Intellectual Property, Information Technology and E-Commerce Law 23, 25 (2015).

® 1hid.

10 WIPO Copyright Treaty, art. 6(2) (2002).

1 Treaty on the Functioning of the European Union (hereinafter TFEU), art. 34 (1957).

12 Deutsche Grammophon Gesellschaft mbH v Metro-SB-GroRmarkte GmbH & Co. KG. (1971).
13 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on
Harmonisation of Certain Aspects of Copyright and Related Rights in the Information Society, art.
4(2) (2001).
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made by the right holder or with his consent. It means that until the
copyrighted work was first put to the market by the copyright holder or his
consent, any action concerning the work, or its copy is illegal. Although the
norm underlines the main features of exhaustion, it mainly aims to protect the
rights of the copyright holder. However, the main question is: what exactly is
meant by the word “object”? Does it also include intangible goods, or it only
refers to physical copies of the work?

Furthermore, the Directive states that “copyright protection under the
Directive includes the exclusive right to control the distribution of the work
incorporated in a tangible article”.’® At first sight one can reckon that
everything is obvious: Well, recital 28 precisely states “this directive regulates
the exhaustion principle with regard to physical, thus tangible copies of the
copyrighted work”. But the interpretation of this rule leads to the following
question: does it exclude the intangible copies? I would say, not at all. This
rule does not lead to the conclusion, that there can be no exhaustion regarding
the intangible copies.

Considering the aims of the principle and answering the question: what is
the purpose of this “first-sale doctrine”? One can easily find the answer:
exhaustion rule serves to the protection of interests, supporting fair
competition rules and certainly, preventing the restrictions and abusive
dominant position in the market. However, there are differences between the
tangible and intangible copies of the work, which will be discussed below.
While a lot of discussions were held and a lot of disputes occur concerning
the question of whether the InfoSoc directive can be implemented in respect
to the intangible distribution, the Court of Justice almost put an “exclamation
point”- with its ruling for the case of Art & Allposters International BV v.
Stichting Pictoright, holding that, the rule under 4(2) of InfoSoc Directive only
applies to tangible support of the goods.®

When it comes to Software Directive, it is determined, that the first sale in
the Community of a copy of a program by the right holder or with his consent
shall exhaust the distribution right within the Community of that copy, except
the right to control further rental of the program or a copy thereof.'” The
wording of this rule does not restrict the exhaustion of the distribution rights.

Therefore, Software Directive also does not provide us with precise
information and therefore does not exactly regulate whether the copies can be
kept only in tangible or, also intangible data carrier to fall under the scope of

14 1bid.

15 Directive 2001/29/EC of the European Parliament and the Council on the Harmonisation of Certain
Aspects of Copyright and Related Rights in the Information Society, recital 28 (2001).

16 Judgement of the Court (Fourth Chamber) (2015),
http://curia.europa.eu/juris/document/document.jsf?text=&docid=161609&pagelndex=0&doclang=e
n&mode=Ist&dir=&occ=first&part=1&cid=12098699 (last visited Nov. 27, 2020).

7 Directive 2009/24/EC of the European Parliament and of the Council of 23 April 2009 on the legal
protection of computer programs, art. 4(2).
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this directive and so that the exhaustion rule will apply also to the intangible
copies.

Since none of the current legislation provides a precise regulation about the
distribution of the intangible copies, and whether there can be any exhaustion
in such cases, the issue of digital exhaustion needs to be analyzed individually
based on the circumstances of each case.

B. CJEU approach to digital exhaustion

1. UsedSoft v. Oracle

According to the reasoning of the UsedSoft vs. Oracle case, the facts of
which involve the distribution of software, the principle of exhaustion is
regulated under Article 4(2) of Software Directive.

In this case the Court of Justice has decided “in favour” of digital
exhaustion, stating that the distribution right on the software was exhausted
as soon as the first copy of it is sold. The Court regulated this principle under
the abovementioned legal norm: Article 4 of the Software Directive. The legal
background of this case is as follows:

Oracle is a software company the main job of which is marketing the
software. The clients download the software from the internet, therefore a
license agreement between Oracle and its clients occur. This agreement states
that after paying the fee once customers have a non-exclusive and non-
transferable right to use the software. There is also no time limit for using this
software.

UsedSoft is a company operating in the resale of the second-hand software.
The important facts of this case are the following:!8

1) The license agreement between Oracle and its clients were still in force;

2) Customers still downloaded this software from the website of Oracle,

the only issue is, that the licenses are offered by UsedSoft, since they
are “second-hand”, which means, they are bought from customers.

The aforementioned legislative rules about exhaustion show us exactly
what will happen: Once the copyright holder (in this case Oracle) sold the first
copy of his copyrighted work (in this case, software) he loses the control on
the future resale and transfer of this very copy. At first sight there is no
problem, customers sell the very licenses that they bought from Oracle, after
their first sale the rights are exhausted, there is no problem regarding selling
it to UsedSoft. However, the license agreement states precisely: the right to
use the software is non-transferable.

The answer of the CJEU in this case, to the question whether the digital
exhaustion exists, or not was: Yes, it does. The court ruled, that once the
software was sold to the customers for the first time, and the legal basis for
this is the license agreement, that provides the customer with the use of the
software for an unlimited period of time, the further control of this very copy

18 C-128/11 UsedSoft GmbH v. Oracle International Corp., CIJEU (2012).
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is not controlled by the copyright owner. The rule determined in the license
agreement, that the use is non-transferable, is restrictive and the right holder
cannot relate to this rule and limit and restrict the future resale of the software.
The court further stated, that in order to a resale (whether tangible or
intangible) not to infringe, the original acquirer must make his own copy
unusable at the time of its resale.”

The UsedSoft case showed, that digital exhaustion really exists. It made
obvious the fact that EU copyright legislation is flexible enough to be able to
adapt to the modern digital marketplace. The legislation related to the
copyright, including the exhaustion rules is flexible enough to be applied with
regard to digital distribution of the goods.

But why this decision, which is clear and precise in point of the exhaustion
via the internet, it cannot be used as a precedent with respect to all digital
works? The answer to this question is in the case below, where CJEU decided
in a completely different manner than in the current case.

2. E-books and digital exhaustion

While talking about digital exhaustion we do not only emphasize computer
programs, however there are a lot of types of digital copyrighted works. One
of the most widely used of is e-books. Physical copies of the books become the
subject matter of exhaustion, as soon as the first copy of the book was sold. As
we see in the UsedSoft case, digital exhaustion was considered to exist, as the
CJEU ruled. However, regarding the e-books, the CJEU took another position.
Digital copies of e-books, the transfer via the internet of the e-books do not
lead to the exhaustion. To the question “why?” the CJEU responded in the
cases below:

In VOB v Stichting case there are some aspects that play role in the
understanding of the CJEU approach to exhaustion of distribution rights in a
digital world, although it does not exactly relate to this matter as the main
legal framework of this case is the Rental and Lending Directive.

In this case a public library copied e-books to a server allowing users of this
server to download the copies to their personal laptops, phones, etc. When
the user downloads the copy, this copy is only available for him. The most
essential question referred to the CJEU was if the library could lend the e-
books as downloads under the aforementioned directive, or not. In this
decision, the CJEU referred to the WIPO Copyright treaty. Therefore, the
decision of the court was almost the same with regard to the digital
exhaustion matter. The Court ruled that “intangible objects and non-fixed
copies, such as digital copies, are excluded from the right of rental”. %

Another case concerning the distribution of e-books is Nederlands
Uitgeversverbond v. Tom Kabinet, which is considered to be an anticipated

9 Ibid.
20 C-174/15, Vereniging Openbare Bibliotheken v Stichting Leenrecht (ECJ), para. 3 (2016).
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CJEU decision since the ruling of the court was a completely new approach to
the problem and put the previous decisions under doubt since there was an
obvious contradiction between them. The dispute was between Dutch
copyright organizations: Nederlands Uitgeversverbond, Groep Algemene
Uitgevers, and Tom Kabinet, a company which offered an online “reading
club” which also led an online book business. NUV and GAU sued Tom
Kabinet before the District Court of The Hague demanding prohibition of
making available and reproducing the books, and they claimed that Tom
Kabinet infringed their rights. Tom Kabinet from infringing the copyright of
NUV’s and GAU’s affiliates by making available or reproducing e-books
without any authorization. The District Court of Hague ruled, that the e-books
are also “works” and therefore fall under the scope of the InfoSoc Directive.
The Court also ruled that the action of Tom Kabinet does not constitute any
communication to the public. The question before the CJEU was whether the
actions of Tom Kabinet constitute “communication to the public” within the
meaning of Article 3(1) of the InfoSoc Directive, or “distribution” under
Article 4(1) of the directive.?!

In this particular decision, CJEU referred to the “WIPO Copyright Treaty”
ruling, that the CJEU held that “communication to the public” and
“distribution” regarding to in Article 3(1) and Article 4(1) of the InfoSoc
Directive must be interpreted under the WIPO Copyright Treaty.?? In WIPO,
exhaustion of the right of distribution only concerns tangible copies of the
copyrighted works. Hence, CJEU responded that it constitutes a
communication to the public, but not distribution and therefore, there cannot
be any exhaustion, since distribution is not concerned. Obviously, this is one
of the reasons why this ruling is so anticipated and raises so many disputes.

The reason for that was obvious: Tom Kabinet made e-books available to
the public, that means everyone could see these materials, since he had a
website where all the users could have access to these books. There was no
restriction on how many copies can be downloaded and there was also no
time limit.

Actually, there is a very narrow line between distribution and
communication to the public in this case. As a matter of fact, this case could
have “something to do” with distribution if Tom Kabinet bought the copy of
the book from the right holder, and then purchased or transferred the rights
belonging to him in respect to this particular copy to another person. Another
reason why this ruling is so anticipated is its connection with the case
mentioned above. A question arises: Why the CJEU decided differently in
these 2 cases, UsedSoft and Tom Kabinet case? As a matter of fact, both of
these cases are related to some digital material which is downloaded from a

21 C-263/18, Nederlands Uitgeversverbond, Groep Algemene Uitgevers v. Tom Kabinet, CJEU
(2018).
2 |bid.
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website. In Tom Kabinet case, the court ruled that the directive needs to be
interpreted as in WCT, and stated, that the copies must only be tangible, in
order to consider exhaustion.

And then: Why in UsedSoft case, where we were also talking about
downloading the software from the internet without further licensing, the
court did not consider the action of UsedSoft as communication to the public?
What is the difference that made the court to decide in a completely different
way?

First of all, one needs to be careful while considering what exactly is
exhausted. Only the right of distribution can be exhausted, therefore it relates
to neither to the communication to the public nor to the right of reproduction.
If from one copy, other copies are also created, it may and probably will harm
the interests of the copyright holder. Even the likelihood of such harm leads
to the conclusion, that such an action is not admissible. The owner to whom
the copy of the copyrighted work was purchased, given, or transferred in any
means by the copyright holder or with his permission, has the right of
ownership only on that very copy. Reproduction of new copies and selling
them, or even giving a gift cannot be considered legal and therefore, it does
not fall under the doctrine of exhaustion.

Secondly, there is a logical reason for the approach to the copies of e-books
more strictly. You can make a copy of any e-book unlimitedly and without
anyone noticing that and finding out the infringement you have committed.
If I make a copy of Wulf Dorn’s book which is on my bookshelf and give it to
my friend so that she does not pay much for buying the book (since printing
is very cheap in my country) it is obvious that this copy will not have the same
quality as a book, but the quality will not be that bad. However, if my friend
gives that copy to another friend of hers, and she takes another copy, the
quality of the second copy will be worse. Accordingly, each time the copy is
copied, the quality is getting worse and worse and therefore, one can easily
understand that the copy is not the first one. It is not that difficult to
comprehend, however by e-books, it is almost impossible to understand,
whether the particular copy is the copy obtained from the right holder, or this
is a new copy that the new owner did himself.

C. US approach to digital exhaustion

In the US, the fundamental copyright law issues are regulated under the
Copyright Act. As under the EU law, in the US the Copyright Acts also grant
to copyright holders the exclusive right to distribute copies of their works and
also determines the limitation to this right under “first sale doctrine. The
Copyright Act provides that “...the owner of particular copy or phonorecord
lawfully made under this title... is entitled, without the authority of the
copyright owner to sell or otherwise dispose of the possession of that copy or

91



Baku State University Law Review Volume 7:1

phonorecord” .2 This provision refers to the tangible copies of the copyrighted
work.

However, in MAI Systems Corp. v. Peak Computers Inc. the question
before the court was whether copying a computer software into the temporary
memory is considered as a copy under US Copyright Law. And the response
was, “the loading of copyrighted computer software from a storage medium
into the memory of CPU causes a copy to be made.? This ruling makes it
obvious, that US legislation does not display a flexible approach regarding
copyright exhaustion, limiting this right only to physical copies of the
copyrighted work.

In order to comprehend the approach to digital exhaustion under US
Copyright Law, it is useful to mention some important case law involving this
issue.

1. Capitol Records v. ReDigi.

ReDigi was sued by Capitol Records on the grounds that ReDigi’s action
infringed the copyright of Capitol Record. ReDigi is an online company which
functions as a digital marketplace. The users of ReDigi have to download a
“Music Manager” (which uses “a verification engine”) in order to sell music.
ReDigi uses some measures to ensure that each user has only one copy of the
tile, and that it will not be sold by another user. The seller cannot keep a copy
of the file that he has already sold either. When ReDigi finds out, that there is
any copy of the music in the computer, he asks them to remove it. In case of
the ignorance, his account is terminated. Capitol Records sued ReDigi as they
considered the action of ReDigi as an infringement. From the perspective of
Capitol Records, ReDigi infringes their reproduction and distribution rights.
It is unclear whether there is a prior agreement with the rightsholder as to the
placing of the song on the marketplace or as to the percentage. Capitol
Records considered ReDigi’s business as an infringement on their
reproduction and distribution rights. ReDigi argued that the scope of their
business (which Capitol Records calls copying) only consists of the space
shifting which does not involve anything illegal. Therefore, it has to be
considered as fair use and falls under the concept of “first sale doctrine”.
Capitol records argued that ReDigi’s business involves copying and therefore,
is prohibited by the Copyright Act. Actually, Copyright Act entitles a
rightsholder with the right to reproduce the copyrighted work in copies or
phonorecords, to distribute copies or phonorecords of the copyrighted work
to the public by sale or other transfer of ownership, and to publicly perform
and display certain copyrighted works.?? According to this Act,
“phonorecords” are the “material objects in which sounds, other than those

23 US Copyright Act, Section 109(a) (1976).

24 Mai Systems Corp. v. Peak Computers Inc., US Court of Appeal, Ninth Circuit (1993).
25 Capitol Records, LLC v. ReDigi Inc., No. 16-2321 (2d Cir. 2018).

% 1d., section 106.
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accompanying a motion picture or other audiovisual work, are fixed by any
method now known or later developed, and from which the sounds can be
perceived, reproduced, or otherwise communicated, either directly or with
the aid of a machine or device”.”

Moreover, the court quoted London-Sire Records, Inc. v John Doe 110, in
which the court, held that downloading a digital music file to a hard disk is
the reproduction of a new phonorecord.?® Therefore, any transfer, not
depending on whether one or more copies exist, will be considered as
reproduction. Thus, ReDigi has infringed the copyright.

The Court ruled, that the first sale doctrine cannot apply to this case, since
the doctrine applies only to a “particular” copy, which means the very copy
that was received from the right holder.” The copy of a copy — is another
reproduction, therefore is illegal and cannot be considered under the first sale
doctrine. The Court stated that the action of ReDigi commits the likelihood of
damage to the market. inter alia, the fact that ReDigi could potentially hurt
the primary market.

Considering the facts and the judgement above, we can easily observe, that
the US Court did not find the application of digital exhaustion attractive and
appropriate, but vice-versa.

2. Is licensing embracing ownership in itself?

Copyright Act states, that “first sale doctrine does not apply if the
possession of the copy is "by rental, lease, loan, or otherwise without
acquiring ownership of it”.%

This is a very important issue regarding to the digital exhaustion, since
many copyright holders insist, that they did not sell the copies of their work,
but licensed and therefore they still have an exclusive right of distribution and
the first sale doctrine cannot apply in this case.

These licenses are generally called end-user licenses (EULA) and have
various types:*

Clickthrough licenses

One becomes a party to the contract as soon as clicks on the button “I
accept”. We experience that every day without noticing: while visiting any
website, or while downloading any content. By clicking on “I accept” we
agree with the terms and conditions of the website and become a party to a
clickthrough license. Another type of EULA is shrink-wrap licenses, which
especially concerns the hardware. When we open the license covered by the

27 US Copyright Act, Section 101 (1976).

28 |_ondon-Sire Records, Inc. v. Does 1-4, Civil Action No. 04-cv-12434.

29 Capitol Records, LLC v. ReDigi Inc., No. 16-2321 (2d Cir. 2018).

%0 1bid.

31 Niva Elkin-Koren, Governing Access to Users-generated content: the changing nature of private
ordering in digital networks.
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shrink wrap, usually listed on the product, we automatically become a party
to this contract (license).

Certainly, the application of the first sale doctrine is under a big question,
and it is a complicated issue to solve for the US Courts, therefore there are
some decisions that are in contradiction with one another. One of the most
valuable court rulings regarding to this matter is Vernor v. Autodesk.?? This
case concerns the applicability of the first sale-doctrine and is about the
computer programs transferred to the user under the shrink wrap license. The
Court ruled, that the person was a licensee, not an owner and therefore, the
tirst sale doctrine cannot be applied. In this case the distribution rights of the
Autodesk were infringed.

However, there are also cases where the US Court decided differently. One
of these cases is United States v. Wise,*® where the US Court found out, that
there is a very thin line between the owner and just licensee. In case, if due to
the license, the licensee has a right to keep the copy, then he also becomes an
owner, therefore there is a sale, otherwise there is no sale. Thus, the first sale
doctrine applies in the first case, but not the second one.

II. For or against?

A. Disadvantages of digital exhaustion

Not only the copyright holders, but also the courts are reluctant to accept
the principle of digital exhaustion. Considering all aforementioned facts and
the court rulings, there are following reasons for the so-called antipathy
against digital exhaustion: First of all, there is a risk for the copyright holder’s
economic and moral rights. The risk concerning the economic rights is
absolutely understandable, so there are no time and place limits related to the
distribution of the work, since in internet everything is much easier and the
control over it is complicated and sometimes even impossible.

An example of that can be copying of a book. A copy cannot be as clear and
have as good quality as an original one. Each time the text is copied (copy of
a book, then copy of the first copy, and it continues in such way) it degrades
and the quality gets worse and worse and therefore, mostly one can easily,
even without any special knowledge comprehend, whether the copy is copied
from original or from another copy.

However, on the internet everything is different. One can make a copy of a
tile for several times, without risk of degradation, so there is nothing obvious,
even if the infringement occurs. It causes difficulties for the copyright holder,
and is against the exclusive rights provided for copyright holder. The purpose
of copyright legislation is motivating the people to create. One cannot be

8 Vernor v. Autodesk, Inc., 621 F.3d 1102 (9™ Cir. 2010).
33 United States v. Wise, 370 U.S. 405 (1962).
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enthusiastic to create if there is always threat, that your rights will likely be
violated.

Secondly, exhaustion applies in respect to the distribution right, however
when creating new copies of the original one, it leads to the reproduction,
since we are not talking only about the particular copy that was transferred to
another party. As reproduction right can never be exhausted, this action
infringes the rights of the author.

The other problem is, as mentioned above, regarding to license agreement.
If we consider the digital exhaustion with regard to such license, we need to
forget about the basic legal principles. Licenses do not make one an owner of
the copy, however, just gives a right to use it. One does not become the
proprietor or owner just by obtaining a license. Therefore, he cannot purchase,
or transfer by any means the copy he has received, and we cannot speak about
digital exhaustion.

Furthermore, from the copyright holder’s perspective, a reward for his
work becomes more, when exhaustion does not apply. He will get
remuneration every time he gives a license for the copy, therefore copyright
holder does not support this doctrine much. However, when the general
exhaustion rule applies in respect with the physical copies, they only get
remuneration once for a copy.

B. Advantages of digital exhaustion

New technological period possesses an undeniable influence on copyright
law. Before, authors distributed their works only physically, for instance gave,
the copy of their books to someone by hand, or sent by post. As a result, one
received a tangible copy of the book.

The court’s perspective, that “not every copy is a copy” is not satisfactory,
since it restricts the customers’ rights, prevents the application of fair
competition standards, which is against to the principles of TFEU. The only
reason for such a restriction is the intangibility of these copies. Not accepting
the first sale doctrine with regard to intangible copies, it can be said that legal
systems are not able to demonstrate flexibility and adapt to the new
technology. Therefore, it will however not result in the fact, that the need for
exhaustion just disappears, only because the technology has developed, and
also digital copies of the works exist. It cannot be considered as a fair reason
to restrict the customers’ rights on the copyrighted work, as we should not
forget the purposes of the exhaustion doctrine, and the consequences, in case
if there was no such a principle. Exhaustion rule exists, to prevent the
imbalance between the interests, and to support the competition rules, that
play an important role in the functioning and development of the market.

One of the most important advantages of digital exhaustion, and certainly
the exhaustion in general is, encourages the secondary market. Reluctance of
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acceptance of digital exhaustion will lead to decrease in this field. However,
primary and secondary market has a strong connection between each-other.

Additionally, in the secondary market the prices are usually lower. It is
absolutely logical, since “second-hand” products are always cheaper than the
new ones. It is beneficial mostly for the customers, however, since the lower
the costs are, the more attractive is the product considered, the more of it is
sold and therefore, the work of the author is in circulation. His work is getting
known and reaches more public. It can be said that it is also beneficial from
the copyright holder’s point of view.

Nevertheless, a digital secondary market can increase innovation.* It
creates something new, for instance, new services, new goods, that can be
very innovative and useful for the public, and also for the development of
business. Such a restriction towards intangible copies and therefore, digital
exhaustion does nothing but demotivates such a development.

Although at first sight, it can be thought that acceptance of digital
exhaustion supports the secondary market and therefore the licensee (the one
who receives the digital copy), while non-acceptance of this principle serves
to interests of the right holder. However, to look more deeply, secondary
market, even if it cannot exist with the primary market, also contributes to the
primary market.

In this instance, the UsedSoft case has a great value and importance since
the court has ruled in a very flexible and tolerant way. The court showed that
the exhaustion principle has great importance to apply that not only to the
tangible copies but also to distribution via the internet. However, in most of
the rulings afterwards, the court decided in a completely different way,
showing antipathy towards exhaustion in respect with intangible copies of
works.

Considering all information above, it can be said, that such a reluctance and
antipathy toward this matter hinders the development of the secondary
market, as well as contradicts the principle of exhaustion and its fundamental
goals to create a balance between interests. The aim of balancing is that none
of the interests prevails, and none of them is underestimated, but if digital
exhaustion is not accepted, we cannot provide such a fair balance.

Conclusion
As almost every business is shifting from traditional to digital format, it is
important to be flexible in order to adapt to technological changes in the
world. The cases related to digital exhaustion will be even more and more,
since technology develops year by year.
We cannot underestimate the role of copyright exhaustion in the digital
marketplace. As we observed, this uncertainty caused several problems, since

34 Aaron Perzanowski, Jason Schultz, Digital Exhaustion, 58 UCLA L. Rev. 889, 891-897 (2010).
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the members of the digital marketplace cannot reckon, whether their business
is considered legal, or not. While UsedSoft case displays tolerance towards
the first-sale doctrine in the digital area, the faith of Tom Cabinet turned out
to end as a sad story.

Considering all the aforementioned, it becomes obvious, that the copyright
owner will get remuneration, both if the transfer of the copy is physical, or via
the internet. However, the problem here occurs especially regarding other
members of the digital marketplace, users and their rights. Since customer’s
rights and public interest generally is very important as well as balance in the
market and providing fair competition and preventing the abusive dominant
position in the market. However, when it comes to the digital world, the
users’, this balance is somehow underestimated. It can be said that such
problems arise since the development of technology and its transmission to
the copyright sphere is quite new, however, it will continue in a few years
probably, intangible copies will be more actual than the physical ones.

Therefore, there needs to be a more detailed approach to the issue of digital
exhaustion. Analyzing case-by-case can sometimes cause much uncertainty,
since some of the decisions contradict each other, although the facts and
circumstances are similar. There needs to be some border, and this border has
to be regulated by law, accordingly some fundamental legal provisions have
to be established in order to at least regulate some important legal matters,
and to have some clarification, so that users on the internet also know, what
rights they have and what they may not do.

Even lawyers are confused when it comes to the exhaustion in the digital
world, related to intangible copies, and even national courts of Member States
find it too complicated to solve this issue. Therefore, there needs to be fair and
balancing fundamentals, in order to simplify this situation and avoid
confusion.
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Sahid Siikiirov*

AZBRBAYCANIN GUC ToTBiQ ETMOK HUQUQU

Amnnotasiya

Uk onillikdon artiq miiddatda Azarbaycan tacaviiza maruz galmis va arazilarinin shamiyyatli
hissasi isgal altinda olmugsdur. Bu isgal altinda olan arazilar beynalxalg hiiquqa gora hamisa
Azarbaycamn arazisi olaraq tamnmsdir. Amma tamnma dovlatin bu arazilarda suveren
hiiquglarindan istifads va onlar: tatbiq etmoasi iiciin kifayat etmamisdir. On énamlisi isa bu
ii¢ onillik arzinda Azarbaycan giindalik olaraq tacaviizkarin silahli hiicumlarimin iinvani
olmusdur. Bu silahli hiicumlar: dayandirmaq, arazilorinin is§alina son qoymaq va bu
arazilar tizarinda suverenliyini barpa etmok iiciin Azarbaycan qurx dord giin davam edon
miiharibani aparmis va qalib galmisdir. Beynalxalg hiiquq baximindan Azarbaycamn harbi
sualimi yenidon giindoma gatirmisdir. Bagsqa sozla, dovlatin isgalda olan arazisini uzun
miiddat kegdikdan sonra azad etmak diciin giic tatbiq etmak hiiququ varmi? Umumiyyatla,
bu hallarda beynalxalg hiiquqda giiciin statusu nadir? Bu baximdan Azarbaycamin giic
tatbiq etmoak hiiququ nadan ibaratdir? Hazirki maqalada bu suallara cavab axtarilmigdr.

Abstract

For more than three decades Azerbaijan confronted aggression and major parts of its
territory were under occupation. According to international law these occupied territories
were always recognized as territories of Azerbaijan. But mere recognition was not enough
to use and implement sovereign rights of the state in these territories. Most importantly,
during these three decades Azerbaijan was subject to armed attacks of aggressor on a daily
basis. In order to stop aggression, to end occupation of its territories and restore its
sovereignty over these territories Azerbaijan started and won a war in a time laps of forty-
four days. From the perspective of international law Azerbaijan’s military operation re-
opened the question of whether an occupied territory can be liberated by force more than a
quarter century after such occupation took place? With other words, have the state right to
use force to end occupation of its territory decades after cease-fire? What, at all, is (for these
cases) the status of force under international law? Thus, what is the right of Azerbaijan to
use force? In this article we tried to find answers to these questions.
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tic vo onun tetbiq edilmesins ehtiyac, giiciin totbiq edilmosi ile
Gmaqsadlara nail olma insan tabiatinin ayrilmaz hissesidir. “Gtic” fitri

istok, ehtiyac va tistiinliik amilidir. “Giic”-iin psixoloji, harbi, iqtisadi,
sosial, menavi olmagqla miixtalif tazahtirleri vardir. Hazirki yazinin maqgsadi
ise beynalxalq hiiqugda harbi “giic”-iin nazarden kegirilmasidir.

Insanlarin yarandigi ilk giinden “giic”-iin alde edilmesi, totbiq edilmasi,
glic tatbiqi ile hadalomak va giic totbiqi miiqabilinds nalars isa nail olmaq
movcud olan tacriibadir. Dovlatlar insanlarin formalasdirdigr quruluslardir
vo glic, eloca do gilic totbiqi ilo baglh vardislor bu quruluslar tersfindon do
davam etdirilmigdir. Bu baximdan “giic” ve onun tatbiqi insan tsbistinin
ayrilmaz parcast kimi dovlet daxili vo ddvlstlorarast miinasibatlorin asas
vasitasina ¢evrilmisdir.

Bununla bels, tarix boyu dovlet daxilinde bas vermis ingilablar (Fransa,
Almaniya, Ingiltera vo s. ingilablar) milli hiiquqda “giic”-iin tatbiqginin
mohdudlasmasi, (giic tetbiginin yalniz dovlet organlarinin inhisarina
alinmas1) miitaraqqi cinayst ve miilki hiiquq miinasibatlarinin formalasmasi
ilo naticolonmisdir.! Millstloraras1 (dovlstlorarasi) miinasiboatlorde isa XX
asrin ilk 50 illinda bas tutmus dagidici mitharibe tacriibalori millstlori vahid
togkilatda (Birlosmis Millatlor Taskilati) birlosmaye ve “glic totbiqi ve
tohdidi”-ni vasite kimi nizamlamaga vadar etmisdir.

“Giic totbigi”-nin moahdudlasdirilmasi sahasinde millstlorin son bir asrs
yaxm dovrdas alde etdiklori ugurlara baxmayaraq, XX asrin ortalarina gader
“giic totbiq etmak” millatlarin tebii hiiququ olaraq bilinirdi. Dovlatlar giic
totbiq etmoklo istilalar edir ve erazilorini genislondirirdi. Birinci Diinya

! Louis Henkin, Revolutions and Constitutions, 49 La. L. Rev. (1989).
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Miiharibesi ve onun dagidica naticeleri bu yanagsmani beynoalxalq
miinasibatlor miistevisinde doayisdi. Belo ki, artiq dovlstlar beynslxalq
miinasibatlorinde miisyyen istisnalar xaric olmagqla, ilk avvel olduqca
ugursuz bir sokilde giic tatbiq etmoakdan ¢okinmok istiqgamatinde addimlar
atmaga baslad1. Yalniz Birlogsmis Millatlor Toskilatinin (BMT) yaranmasi ilo
gliclin tatbiqi ve glic tatbiqgi ilo hadslomak BMT Nizamnamasinin 2(4)-cii
maddoasi ilo mohdudlasdirildi.? Tebii hesab edilon “giic tetbiq etmak”
hiiququ, “glic tatbiq etmoakdan ¢okinmoak” mahdudiyyseti ilo avez edildi vo
ohdalik halina gatirildi

Mbahdudiyyatin tetbiqini ddvlstlor giliclorinin Ol¢iisiine miivafiq olaraq
taniyib ona riayast edirdiler. Mahdudiyyatin hale de qiivveda olmasina
baxmayaraq, ABS, Israil, Béyiik Britaniya, Rusiya kimi mehdudiyyati pozan
dovletler onun (movcud) olmadigina deyil, ona olan istisnalara istinad
ediblor, yaxud moehdudiyystdon yeni istisnalar yaratmaga (humanitar
miidaxils, hokumatin davati vo s.) calisirdilar.

Amma “gtlic tatbigi”-nin mahdudlasdirilmasi heg¢ do “giic”-dan istifadonin
tam gadagan edilmasi deyildir. Bels bir qadaga beynolxalq hiiquq
normalarina, o ciimladan 6ziintimiidafis hiiququna zidd olardi. Eynils, “gtic
totbiqi”-nin mahdudlasdirilmas: “giic tatbiq etmak hiiququ”-nun olmamas:
da deyildir. Millatlerin ve dovlstlarin miixtslif hallarda (daxilde ve yaxud
xaricda) “giic tatbiq etmak hiiququ” movcuddur. Elace do, Azarbaycanin giic
totbiq etmak hiiququ vardar.

Azoarbaycan dovleti moahdudiyyetin samil edildiyi qonsu dovlatin
Azarbaycana qarst bu moahdudiyysti pozmasi hali ils iizlesdiyi tiglin
Azarbaycanin “giic totbiq etmak hiiququ” dedikds ilk agila galon mahz BMT
Nizamnamosinin 2(4)-cii maddaesinin pozulmas: ile ortaya ¢ixan
Azarbaycanin Qarabag bolgasinin dagliq hissesi ilo bagli orazilors
Ermonistanin iddiasi ilo ortaya ¢ixmis miinaqise ve bu miinagqise ¢oargivasinde
Azarbaycanin giic totbiq etmak hiiququdur.

Bos Azarbaycan hansi daracadas giic tatbiq etmak hiiququna malikdir?

Mbagqalads mahz bu kontekstds Azarbaycanin hom miinaqises ¢orgivesinds,
hom do {imumi olaraq “giic totbiq etmoak” hiiququ barade malumat
verilacokdir.

Arasdirma tgiin ilk avvel “giic” nadir suali cavablandirilacaqdir. Bu
xtisusda “giic” anlayisi, anlayisin beynolxalq ve milli hiiquqda istifadssi, giic
totbigi hiiququnun olub-olmamasi, hansi hallarda giic tetbiq etmonin
miimkiin olmasi, elaca da “glic tatbiq etmakls hadalomak” ifadasinin manasi
tohqiq edilocokdir. “Giic”’-lin monast arasdirilarken asas olaraq ona
beynalxalq miinasibatlorde hanst menanin yiiklondiyi ve BMT

2 BMT Nizamnamosi, madds 2(4), https://www.un.org/en/sections/un-charter/chapter-i/index.html
(son baxis 25 yanvar, 2021).
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Nizamnamaosinin 2(4)-ci maddessinde “gilic” dedikde nayin noazards
tutulduguna xiisusi diqqgat ayrilacaqdir.

“Giic”-lin manast miiayyan edildikden sonra Azarbaycanin giic tatbiq
etmak hiiququ aragdirilacaq ve 6lkenin hansi 6lgiide mahdudiyyetin subyekti
olmasi ve hansi o6lciide hiiquqdan istifade ede bilmasine aydmliq
gotirilocokdir.

I. “Giic” barads

Giic oldugca ¢oxmenali mathumdur. Anlayis olaraq daqiq elmlards vo
humanitar elmlards foarqli “giic”-lor goriliir. Bununla bels, humanitar
elmloardos istifads olunan “giic” mafhumu va onun tezahiirlarinin asasini
daqiq elmlarin miiayyon etdiyi “giic” tagkil edir.

“Giic” tebiat hadisesidir ve tebist qanunlari ile idars edilir. Bu baximdan
“gilic”-lin no oldugunu anlamagq tiglin fizika elmi baximidan “giic”’-lin na
olmasina baxilacaqdair.

[nsan tebiatin bir pargast kimi “giic”-iin biitiin tezahiirlerine tabe olan
varliqdir. Insan bu tezahiirlorden istifade edib yeni icadlar edir ve bu
tozahiirlari yeni icadlarinda istifads edir; eyni zamanda insanin etdiyi yeni
icadlar “giic”-iin tezahiirlarinin subyektina gevrilir. Insanin qurdugu (dovlat
kimi) gqeyri-maddi varliglar da “giic” tebii olaraq tezahiir edir.

A. Tobiatds giic

Ingilis dilli manbalardo fizikada “giic”-a iki obyektin birbasa temas yaxud
qarsiligh alagasi zamani dartma va yaxud itma giicti kimi mena verilir.® Fizika
baximindan tsbistds “gilic” yalmiz temas yaxud qarsihiqli slage zamani
tozahiir edir.* Fizika “giic”-ii tomasdan yaranan giic vo tomas olmadan
qarsiligh slagadan yaranan giic olmagqla iki yers ayrilir. Tomasdan yaranan
“gilic”-0 misal olaraq stirtlinme giicii(qiivvasi), zarba giicii(giivvasi), hava
axminin miiqavimat giicii(qiivvasi) ve sair gostarilir. Temas olmadan qarsiligh
alagadan yaranan “gilic”-o misal olaraq qravitasiya giicii(giivvasi), elektrik
giicii (qiivvasi) yaxud maqnit giicii(giivvasi) gostorilir.

Rus dilli darsliklords “giic” — digar cisimlarin yaxud sahalarin mévcud
cisma, bu cismin veziyyatinin dayismasi ile naticelonan tasirinin dlgiisii olan
vektoral boytikliik olaraq torif edilir.

B. Dil problemlari
Fizika no qodar daqiq elm sahasi olsa da, “giic”-o miixtalif dillorde miixtalif
aspektlarden yanagilir.

3 “The Meaning of Force, https://www.physicsclassroom.com/class/newtlaws/L esson-2/The-
Meaning-of-Force (son baxis 25 yanvar, 2021).

4 Yeno orada.

5 Yeno orada.

8 TTonarue cunel (2015), http://ru.solverbook.com/spravochnik/mexanika/dinamika/ponyatie-sily/
(son baxis 25 yanvar, 2021).
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Azarbaycan dilindo fizika darsliklari “giic”-a - goriilon isin bu isi gormoayo
sorf edilon zamana nisbati kimi anlayis verir.” Azarbaycan dilindaki bu “giic”-
{in 6l¢ii vahidi Vatt-dir. Ingilis ve rus dillarinde 6l¢ii vahidi Vatt olan “giic”-
tin bagqa sozle ifade edilir - ingilislor “power” soziinden, ruslar ise
“mougrocmv” sozlarinden istifads edirlor.

Burada fizikada “giic”-ii ifade etmak tigiin istifads edilen iki 6l¢li vahidi
“Vatt” ve “Nyuton” Azarbaycanin fizika dilinda iki ferqli kelmsa ilo ifads
edilir. Bu basqa dillards da beladir.

Ingilis ve rus dillorinde Nyutonla &lgiilon anlayis miivafiq olaraq “force” vo
“cuara” adlanir. Azarbaycan dilinde Nyutonla 6lciilon nasnaye “giivvs” olaraq
anlayis verilir.

Azarbaycan dili fizikada basqa dillorin “force” yaxud “cuaa”, ya da “kraft”
sozloarinin ifads etdiyi hadiseni “giivva” sozii ils ifade etmasi, daxili hiiquq ve
beynalxalq hiiquqda eyni sozlarls (alman dili istisnadir) ifads edilon hadisalor
tiglin isa “giic” terminindan istifads etmasi qarisiqliq yarada bilir. Ciinki
beynalxalq hiiquqda “glic tetbiqi” ifade olaraq “use of force” yaxud
“nipumenenus cuavt” sozlori ils izah edilir.

Bunun bels olmasmin ssbsblari ve Azerbaycan dilinds, Azarbaycan
xalqmnin tefokkiirtinds har hansi tesirinin olmasit maraqlidir, lakin hazirki
yazinin movzusundan kenardir. Belo falsafi ve sosioloji movzularin
miizakirasi de maqaleni liizumsuz sokilds uzadardi.

Qisa olaraq geyd edak ki, beynalxalq ve milli miinasibatler sisteminds
“gilic”-lin Ol¢ii vahidi Vatt yaxud Nyuton deyil, icra edilon harakatlordir.
Beynaxalq miinasibatlor baximindan “giic” bir qabiliyystdir, miisyyan
harakatlari etmak bacarigidir. Bu ise daha ¢ox Nyutonla tonzimlonan “gtic”-
i xatirladir- birbasa tomas: yaxud qarsiligl alaqa zamanzi ortaya ¢ixan giic yaxud
digar cisimlarin yaxud sahalarin movcud cisma, bu cismin vaziyyatinin dayismasi
ila naticalanan tasirinin 6l¢iisii olan vektoral boyiikliik.

O da neazare alinmalidir ki, beynalxalq ve milli hiiquq baximmdan “giic”-
iin gostoaricisi olaraq “giivva” sdziindan istifads edilir, masalon siyasi vo harbi
gliclin gostericisi olan “harbi qiivvalar”, “polis qlivveleri” ve sair. Tirk
dilinde do “kara kuvvetleri” yaxud “hava kuvvetleri”, ya da “polis
kuvvetleri” deys xitab olunan qosun hisseleri giiclin gostericisidir. Bu
ifadalori “gilic” sozii ile bildirands artiq daha ¢ox “zorakiliq” xasiyyoeti almis
olur.

Maraqhdir ki, Alman dilinde “Gewaltanwendung” sozii “giic tatbiqi” kimi
istifade edilir. Alman dilinde “gewalt” Azerbaycan diline “zorakiliq”, rus
diline ise “Hacmansa” sozlori ilo torclime edilir. Bu ise daha ¢ox “zor tatbigi”

kimi terciims edilos bilor ki, zennimizce, “gtic tatbiqi” hadisasinin mahiyyaetini
do mohz bu ifads daha dolgun ifads eda bilar.

7 “Glic — goriilon isin bu isi gdrmoya sarf edilon zamana nisbatine deyilir”,
http://e-derslik.edu.az/books/218/units/unit-1/page85.xhtml (son baxis 25 yanvar, 2021).
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Gortindiiyti kimi, “giic” 6zlinii bir asyada ifade etmayan ¢oxmenal1 geyri-
maddi mafhumdur. Ona toxunmag, onu asya kimi gérmeak olmur. Onu va
onun naticasini (naticalarini) basqalarmin yaxud soxsin 6z harakatlorinds
(bazen harakatsizliyinds) izlomak, miisahids etmak olur.

Bu yazinin maqgsadi do miisyyen harakatlorin edilmasi ilo zor (giic) totbiq
edib naticeni hasil etmok baradadir. Olbatts, arasdirilmasi nozerds tutulan
beynalxalq hiiquq baximindan bir oJlkenin zor (giic) tetbiq etmok
hiiquglarinin serhadlari ve imkanlaridir.

Taforriita kegmadan, timumi olaraqg, hiiquqda “giic”-iin movqgeyina qisa
olaraq nazar yetirilmasi yazinin maqsadlari tiglin vacib goriiniir.

C. Hiiquqda “giic” — hiiququn giicii va giiciin hiiququ barada

Hiiquq ve giiclin nisbati olduqca darin arasdirma istoyen falsafi ve nazari
movzudur ve taqdim olunan maqals bunun tigiin kifayet deyil. Bu baximdan
burada geyd edilen nisbate qisa nazar yetirilocak.

Sivil hiiquq “giic”-ii, maqsadlara ¢atmaq ticiin faydali oldugu teqdirda
deyil, yalmiz icazs verildiyi taqdirds tatbiq edir.® Basqa sozls hiiquq “glic”-ii
oz tetbiq edir, yaxud “giic”-lin hiiquqla miisyyen edilmis maqgsadlere nail
olunmas: {iglin tetbigine sanksiya (icaze) verir. Amma hiiquqgda maqgsad
“giic” va yaxud “giic tetbiq etmak” deyil. “Giic” ve “giic totbiq edilmasi”
hiiquq ti¢lin vasitadir.

Sozsiiz ki, “giic” iigiin de hiiquq vasitaye gevrils bilir. Italiyada Mussolini
hakimiyyati, Almaniyada 3-cii reyx, Sovet ittifaq: kimi niimunaler gostarir ki,
hiiququn giic ti¢iin vasito olmasmin tarixde naticalari olduqca acidir vo bu
naticalar dafalarle miisahids edilmisdir.

Hiiququn giicii: Hiiququn gilicii bundan avvalki hisselorde geyd edilon
gilicden va ya kimiss istayinin aksine davranmaga macbur etmakden daha
forglidir. Hiiququn giicli ona “gilic totbiq etmadon” vo “giic totbiqgi ilo
hadsleamadan” riayat edilmasi ilo dl¢iiliir. Bu baximdan, “hiirr irads” ve “hiirr
irade” asasinda davranmagq hiiqugda olan giicti digar sosial miinasibatlords
totbiq edilen giicden forqlandirir.’

Olbatts, noazero alinmalidir ki, “hiiquq” va “qanun” eyni anlayislar
deyildir. Bu baxamdan “hiiququn giicii” hals “qanunun giicii” demak deyil.
Eloco do “qanunun giicti” hale “hiiququn giicii” demok deyil. “Hiiquq”
ifadasini “qanun”-da tapir, amma qanun “hiiquq” mafhumunu tam olaraq
ifade etmir. “Qanun”-da ifads edilmamis “hiiquq” hale “hiiquq” olmaqdan
¢oxmur. Hiiququn i¢inds hom do “adalet” var. Hiiquq adalatli olmalidir va
adalati istayir. Hiiquq gliclinii adalstli olmasindan alir. “Hiirr irads” asasinda
insanlarin hiiquga amal etmolori hiiququn insanlarin (comiyyatin) adaloat

8 Ronald Dworkin, Laws Empire, 93 (1986).

% Weber, Max, “Basic Concepts in Sociology”, in: Wirtschaft und Gesellschaft, Volume 1, part one,
chapter 1, 1962, p. 117, translated and introduced by H.P. Secher. Available at
http://www.mdx.ac.uk/www/study/xWeb.htm (2007); Hans Kelsen, General Theory of State and
Law, 181-192 (1946).
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hissine na gadar dogru cavab vermis olmasindan iroli golir. Odalatli hiiquq
¢ox giiclii olur va giic hiiququn 6ziindan gaynaqlanir. ©dalstsiz hiiquq ise
“giic”-i konarda axtarir. “©dalstli giicsiiz hiiquq”-da olur. Qanunlar hiiququ
ifade etmadikda vo individual menafelori ifade etdikdo, adaloatli olmurlar vo
adalatli olmadiglar1 miiddstcs insanlarin onlara riayst etmasi, iimumiyyatls,
onlar1 gebul etmsasi ¢otin olur. Bazen qanunlar adalstli olurlar, amma
moanafelar onlarin giiclii olmasini va tatbiq edilmasini angallayir. “Qanun” va
“hitiquq” anlayislar1 onlarmn qarsiliglilig, bir-birlorinden asililig1 basqa
maqalanin yaxud kitabin movzusu olacaq deracada genisdir. O baximdan, bu
bahsi daha da genislondirmirik.

Amma boazi alimler koniillii smsletmani psixoloji macburetms ila
alagalondirirlor. Masalon Kelzen koniillii riayat etmoni, azadligin (hiirr
iradonin)  deyil, psixoloji macbur etmenin bir formasi olaraq
giymotlondirirdi.’® O hesab edirdi ki, comiyyotds insanlar arasinda hiiquqa
amoal olunmasi va onun tetbiq olunmasi' eynils do pozuntulara qars: ceza
totbiq olunmasi baradae razilig mévcuddur. Har¢oand ki pozuntunun na olmasi
barada daim fikir ayriliglart miimkiindiir.

Kelzen geyd edir ki, hiiquq bazi sosial miinasibatlarde oldugu kimi amsl
etmoaya gora miikafatlandirmir, amma amsal etmamays gors coezalandirir; bu
hiiququ ferqlandiren xiisusiyyetlorden biridir."> Bagqa ifade ilo “coza”
hiiququn “giic” manbayidir. “Caza” ilo davranisa nail olunma hiiququn an
¢ox sui-istifade edilen xiisusiyyetidir. Hiiquq terafinden macbur edilmays va
pozuntu hallarinda cezalandirilmaga raziliq biitiin hiiquq sistemlarina xasdr.
Bu baximdan biitiin hiiquq sistemlarine macburi tadbirlarin qorxusu altinda
arzu edilon davranisa nail olmaq xasdir.’® Bu sebabdon do Kelzena gors,
hiiququn giicti hiiququn giic vasitesile qorxutmasindadir.

Qeyd edilonlari nazers alsaq, “giic” hiiququn tarkibinde moévcud olan
abstrakt anlayis deyil. “Gilic” maddilosmesinda dovlatin (polis, harbi
quvvelar ve diger orqanlar ilo) shamiyyatli rol oynadig: elementdir. Amma
adalatsiz hesab edilon hiiququn yaxud tiraniya naticasinds gebul edilon
hiiququn qorxutmasi neqativdir. Bu hallarda “hiiququn giici” yox, mahz
“glictin hiiququ” tezahiir edir vo “hiiququn idara etmasi” (rule of law) deyil,
“hiiquq vasitasila idaraetma” (rule by law) bas verir. Sual, albatts, odur ki, hiiquq
Ozl 6ziini idare eds bilormi, yoxsa hiiququn idars edilmasi miitloq kenar
(dovlet) giiciin olmasimi istayir? Bu halda giicmii hiiququndur, yoxsa
hiiqugmu gtictin?

Giiciin hiiququ: Giiciin hiiququ giiciin tezahiir etdiyi ve gostaricisi olan
nasnoalarin (qiivvatlorin — harbi qiivvalar, polis qiivvalari, ve s.) hiiquqdan

10 Hans Kelsen, General Theory of State and Law, 181-192 (1946).
1 Yens orada, 181.

2 Yens orada.

13 Yenos orada.

4 Yeno orada.
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istifade etmasinde yaxud giicliiniin (selahiyyat sahibinin) hiiquqdan 6zii
liciin istifade etmoasinda oksini tapir. Burada nazar yetirilmasi vacib olan
“giic”-lin solahiyyat ilo alaqgesi yaxud “giic” sahibi olmagq tiglin “selahiyyat”-
li olmanin vacibliyidir.

Glictin hiiququna homise manfi mena yiiklonmamalidir.

Qtivvalarin (selahiyyoetlilorin) hiiququ olaraqg, “giiciin hiiququ” normativ
xarakterlidir. Glictin bels hiiququ, ganunlarin, qaydalarin, prosedurlarin bels
quivvalarin noalore haqquun olmasi, o6hdaliklerinin nalor olmasi, nece
davranilamali olmalarini ifade edir. Bu manada “gtliciin hiiququ” dedikds,
qanunlarda oaksini tapmis miiddsalarla verilon davranis tisulu da nazards
tutulur.

Sosioloji ve yaxud insan miinasibatlori (ki, dovletlar arasinda olan
miinasibatlor de moehz insan miinasibetlori ¢argivesinde goriilmalidir)
baximindan: “giic” basqasina tasir etmokla arzu edilon (bela tasir edonin, tasir
edilondon istadiyi) naticonin hasil olmasidirsa, bu naticenin hasil edilmasi ticlin
(tosir edenin) hiiquqdan (sui)istifadesi “glictin hiiququ”-dur. Bu manada
“giictin hiiququ” “gticliiniin (selahiyyatlinin) hiiququdur”.

Bazi hallarda, mahz giicliiniin (salahiyyaetlinin) hiiquqdan sui-istifads
etmasi bas verir ve hiiquq, qanunlar, normalar giicliiniin obyektiv olmayan
subyektiv magqsadlerine c¢atma vasitesine cevrilir. Olbatts, gilicliiniin
(selahiyyetlinin) “giic”-ii hardan olds etmasi bir basqa sualdir. Giiclii
(selahiyyetli) “gilic”-ii hiiquqdan daha ¢ox resurslardan alir. Bu resurslar
inzibati, siyasi, yaxud hoarbi olur. Bazen inzibati resurslar1 olanlar, harbi
yaxud siyasi resurslar1 olanlarin qarsisinda giicsiiz qalir. Biitiin bu hallarda
iso hiiquq vasite olaraq giicsiiz qalir.

Bunun tezahiirleri milli htiquqda oldugu kimi, beynalxalq hiiquqda da
genis yayilmisdir. Beynoalxalq hiiquqda “giic totbiq edilmasi” ilo bagh
qaydalar, onlarin pozulmasi, onlara emal edilmemsasi yaxud onlardan sui-
istifade de mahz “gliciin hiiququ” kontekstinds dayarlendirilmali olur. Bu
moanada beynalxalq hiiquq adalstli, amma giicsiiz olan hiiquq kimi goriiniir.

Istor milli, istorse do beynalxalq hiiququn tatbiq edilmasi (law enforcement)
vo edilmemasi giicin hiiqugdami, yoxsa hiiququn giicdomi olmasimni
vaziyyate gore miisyyan etmak imkani verir. Hiiququn kenar resurs calb
edilmadan tatbiq edilo bilmasi onun giiclinlin ve agirhiginin gostoricisidir.
Hiiququn tatbiq edilmasi ticiin slave cahdlara va resurslara ehtiyac (polis,
inzibati, mahkomsa) he¢ do hamise onun giicsiizliiyliniin gostericisi deyil,
xiisuson do agoar belo slave resurslar hiiququn tstbiqini miimkiin edirse.
Amma bazan bu resurslara ¢ixis yaxud onlardan istifads bels komak etmirss,
yaxud bu resurslardan istifade imkanlar1 imtiyazh yaxud segicidirss, burada
“htiququn giiciinden” deyil, mahz “giiciin hiiququndan” bshs edilmalidir.

Beynalxalq hiiquqda “gtic tetbigi” ve yaxud “giic tetbiqi ilo toehdid” ila
bagli vaziyyet mahz bu haldadir. Hazirki yazi ilo Azarbaycanin giic tatbiq
etmak hiiququna yuxarida geyd edilon manalarda baxilacaq. Bunun tigiin ilk
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olaraq beynolxalq hiiquqda giic tetbigetmos hiiququna, daha sonra iss
Azarbaycanin bu hiiququndan istifadesine nazar salinacaq.

II. Beynalxalq hiiquqda “giic” va “giic”-iin totbiq
edilmasi barade

Adaton, beynolxalq hiiquqgla bagli adebiyyatda “gilic” osas etibar1 ilo
miiharibs (giic tetbigetma) hiiququnun bir amili olaraq nazarden kegirilir va
bu ¢arcivada Oyrenilir.’”® “Giic”-lin var olub-olmamasi deyil, var olan “giic”-
iin geyri-qanuni (beynalxalq hiiquqga zidd) tetbiginin tenzimlonmasi, albatte
ki, beynslxalq hiiququn an ohemiyystli sahalerindendir. Bu xiisusda
beynalxalq hiiquqda “giic” dedikda yalniz harbi giic va onun istifadssi ila
kifayatlonmok diizgiin olmazdu. Iqtisadi giic ve sanksiya rejimlari ilo ondan
istifade beynoalxalq miinasibatlords tosir vasitasi kimi ve bezi hallarda
beynolxalq hiiququn tetbiq edilmasinds miihiim rol oynayar.

Olbatts, dovlstlorin silahlanmasinin mshdudlasdirilmasi, kiitlavi qirgin
silahlarmin, xiisusen niive silahlarinin yayilmasmin gqarsisinin alinmasi
istiqamoatinds dovlatlorin ikiterafli ve ¢oxterafli formatda qebul etdiyi
sonadlar'® beynalxalq hiiqugda hem de “giic”’-lin yaradilmasmimn, “giic”-
lanmak istiqamatinds atilan addimlarin da tenzimladiyini demayo asas verir.
Insan hiiquqlari, straf miihit hiiququ, miqrasiya hiiququ ve bir ¢ox diger
hiiquq sahalori ilo harbi olmayan “giic”-dan istifads do tenzimlanir.

Hazirki yazinin maqsadi iss mahz Nizamnamsonin 2(4)-cii maddasinin
gorgivesinde  giic  tetbiqinin  arasdirilmasi  oldugundan, burada
Nizamnamaonin 2(4)-cii maddasindaki giic, yoni harbi giiciin totbiq edilmasi
nazardan kegirilacokdir.

Nizamnamsonin ingilis dilinds olan versiyas1 beynalxalq hiiquqda “gtic”-i
ifads etmak tiglin “force” kalmasindan istifads edir. Amma leksikonda harbi,
siyasi, inzibati giiclin ifada edilmasi ii¢lin ham ds ingilis dilindaki “power”
kalmasindan da ifads edilir — political power, military power, administrative
power. iqtisadi, harbi, inzibati ve diger “giic”-lar har hans1 dovlstin beynalxalq
miinasibatlorde niifuzunun gostoricisi ve gliclii olmasmi sartlondiran
amillordir. Beynexalq miinasibatlorde niifuz 6nemlidir ve “gilic tetbigi”
imkanlarimi artiran amillordondir. Amma dovlatlarin beynslxalq niifuzu,

15 C. Gray, International Law and the Use of force, Oxford (2001); Brownlie, lan, International Law
and the Use of Force by States, 1963 Clarendon Press; T.M. Franck, Recourse to Force, Cambridge,
(2002).

16 Treaty on Non-Proliferation of Nuclear Weapons, 1968-ci ilds imza iigiin agilmis vo 1970-ci ildo
qlivvays minmisdir, https://www.un.org/disarmament/wmd/nuclear/npt/text (son baxis 25 yanvar,
2021); Convention on the Prohibition of the Development, Production, Stockpiling and Use of
Chemical Weapons and on Their Destruction, https://www.opcw.org/chemical-weapons-convention
(son baxis 25 yanvar, 2021).
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onun novleri ve gliciin tetbiq edilmasindaki rolu ayrica arasdirma
movzusudur ve hazirk: qisa hasiys ile kifayatlonacayik.

Burada basqa bir qisa hasiye ¢ixib beynalxalg hiiququn giiciiniin manbayinin
na olmasini, ya da nads olmasi da sorusmaq olar. Beynoalxalq hiiququn giicii
ona amsal olunmasi ils Ol¢tiliir, yoxsa o da “giic”-9 yaxud “giiclii dovlstlorsa”
hiiquq vermoak ti¢lindiir? Bu mdévzu da ayrica arasdirma predmetidir va
hazirki yazida onu ayrica tohlil etmayecayik.

Hazirki maqalonin magqsadlari {iglin biz yalmiz harbi giicdan istifadani,
basqa deyimls “giic totbiqini” aragdirmaq niyyetinds oldugumuzdan, diger
sahalorde “gilic”-lin tosirlarini ve diger sahslorin “giic”-a teosirini miizakire
etmoayocayik.

A. Horbi giiciin tatbiq edilmasi

Osrlar boyu dovlstler suveren olaraq basit sebsblarle 0z miilahizalarina
asason mitharibaya baslamis (giic totbiq etmis) ve buna haglarinin olduguna
inanmigdir. Oz miilahizelerine gore baslatdiglart miiharibalerin agir
naticelori diinya ictimaiyyatini “jus ad bello” (miiharibays baslamaq
hiiququnu) yeniden gokillandirmaye vadar etmisdir. II Diinya Miiharibasi va
onun agir naticelori dovlstlorin miiharibeni “6z miilahizaloring asasan”
baslamaq “hiiququ”nu mahdudlagdirmaga s6vq etmisdir.

II Diinya Miiharibesindon sonra dovlstlerin razilasdirdiglar1 BMT
Nizamnamesinin 6zeyi mehz beynslxalq miinasibatlords dovlastlerin oz
miilahizalarina asason “giic”-uin tatbiq edilmasini ciddi sokilde tenzimlayerak
mohdudlasdirmaqg, o climladen beynslxalq miinasibatlords giic tetbigine
ayri-ayr1 dovletlerin inhisarmi aradan qaldirmaq olmugdur. Nizamnams ils
noazori olaraq gliciin tatbigi mahdudlasdirildigr kimi miisyyen moenada
beynalxalq stilh ve tehliikasizliyin teminatgisi kimi BMT Tahliikasizlik Surasi
ilo dovlatlar arasinda “giiclin totbiqi” selahiyyatinin boliisdiiriilmasi da bas
tutmusdur. Beynalxalq miinasibatlorda tacriibanin necaliyi farqli ola biler,
amma necaliyinden asili olmayaraq son 75 ildir ki, Beynoaxalq ©dalat
Mbshkamassi, diinya, alimlar, siyasat¢ilor, miitoxassislor beynalxalq hiiququn
gliciin tatbiginin BMT Nizamnamaosi ilo qadagan etdiyini gobul edir.?”

17 0'Connell, Mary Ellen, "Enforcing the Prohibition on the Use of Force: The U.N.'s Response to
Irag's Invasion of Kuwait" (1991). Articles by Maurer Faculty. 2085.
https://www.repository.law.indiana.edu/facpub/2085; Military and Paramilitary Activities in and
against Nicaragua (Nicaragua vs. United States of America), [Jurisdiction and Admissibility] 1984
ICJ Rep 392; Declaration on Principles of International Law Concerning Friendly Relations and
Cooperation Among States in Accordance with the Charter of the United Nations, UN General
Assembly Resolution (UNGA) 2625 (XXV), 24 October 1970. Availble at:
https://www.un.org/ruleoflaw/files/3ddalf104.pdf (son baxis 25 yanvar, 2021); C. Gray,
International Law and the Use of force, Oxford (2001); Brownlie, lan, International Law and the Use
of Force by States, 1963 Clarendon Press; T.M. Franck, Recourse to Force, Cambridge, 2002;
Malcolm N. Shaw, International law, Textbook, (8" ed. 2017).
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B. Beynalxalq hiiquqda “giic totbiq edilmasi”nin

mohdudlasdirilmasi barads

BMT Nizamnamasi (bundan sonra “Nizamnama”) 2(4)-cii maddasi ilo
beynalxalq miinasibatlords “giic” ve onun tetbiq edilmasi, elace do giic totbiqi
ilo hadalomoyi asagidaki sokilds tonzimlayir:

“Biitiin Uzvlar 6z beynalxalq miinasibatlorinda, har hansi bir dovlatin arazi
biitovliiyiina va siyasi miistaqilliyina qarst va ya Birlosmis Millatlar Taskilatinin
maqsadlari ila bir araya sigmayan har hans bir sakilda giic tatbiqi ila hadalamakdon va
giiciin tatbiqindan ¢akinmolidirlar” 18

BMT dovlatlerin giic tetbiq etmasini istemir ve ingilis dilinds “shall refrain”
(¢okinmolidir) ifadesindon istifads edir.

Beynalxalq ©dalat Mahkemasi 6z gararlarinda bu miiddeanimn adst hiiququ
Vo jus cogens normasli olmasini dofalarls bildirmisdir."

1970-ci ilde “giic totbiq edilmasindon ¢okinma” taloabi BMT Bas
Assambleyasiin “Dostluq miinasibatlori haqqinda Beynalxalq hiiququn prinsiplori
va dovlatlar arasinda BMT Nizamnamasina uygun amakdaslq barada Bayannama”-
da (bundan sonra “Beyannams”) beynslxalq hiiququn prinsipi olaraq
miiayyen edilmisdir.?’ Bayannamada “giic”’-den hads yaxud faktiki istifads
ise beynslxalq hiiququn pozulmasi hali kimi tasbit edilmisdir.?! Bsyannama
bir az da ireli gedersak tocaviizkar miiharibenin siilh sleyhina cinayat
oldugunu va bu cinayate gore ise beynalxaq hiiqugla masuliyystin miisyysn
edildiyini gqeyd edir.?2

Beyannamada dovletlerin bu istiqametde movcud olan 6hdaliklari de
miiayyan edilir. Har bir dovlatin tizerina diger dovlstin movcud beynalxalq
sorhadlerini ve yaxud beynslxalq demarkasiya xotlarini giic totbiq etmakls
doayisdirmemak ohdaliyi qoyulur.? Bayannamads hom da dovlatler iigiin
insanlar1 6z miiqaddaratlarmni teyin etmsk hiiququndan mshrum edacek
sokilda giic totbiq etmamak 6hdaliyi miiayyan edilir.?* Habels bir dovlatin
digorinin orazisinde iftisas yaratmamasi veo yaxud terror fealiyyatini
dastaklomamasi ve bels tadbirlsrin goriilmamasi ligiin 6z srazisinds har hansi

18 BMT Nizamnamosi, madds 2(4), https://www.un.org/en/sections/un-charter/chapter-i/index.html
(son baxis 25 yanvar, 2021).

19 Constantinos Yiallourides, Markus Gehring, Jean Pierre Gauci, The Use of Force in relations to
Sovereignty Disputes over Land Territory, British Institute of International and Comparative Law, 23,
(2018).; Military and Paramilitary Activities in and against Nicaragua (Nicaragua vs. United States
of America), [Jurisdiction and Admissibility] 1984 1CJ Rep 392 para 73, [Merits] 1986, ICJ Rep 14
para 186, 188, 190; Legal Consequences of the Construction of a Wall in the Occupied Palestinian
Territory (Advisory Opinion), 2004, ICJ Rep 136, para 87.

20 Declaration on Principles of International Law Concerning Friendly Relations and Cooperation
Among States in Accordance with the Charter of the United Nations, UN General Assembly
Resolution (UNGA) 2625 (XXV), (1970), https://www.un.org/ruleoflaw/files/3ddalf104.pdf (son
baxis 25 yanvar, 2021).

21 Yeno orada, 3.

2 Yeno orada, 5.

2 Yeno orada.

2 Yeno orada.
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faaliyyatin togkilatlandirilmamasi telebi de mévcuddur.? Son olaraq dovlstin
arazisinin harbi isgal predmeti ola bilmamasi va ya basqa dovlat terafinden
bels isgalin qanuni hesab edilmamali oldugu miisyyen edilir.?

Yuxarida qgeyd edilanler gosterir ki, beynalxalq miinasibatlarinds
dovlatlarin giic tatbiq etma hiiququnun mahdudlasdirilmasi son 75 ildas ciddi
hiiqugi asas1 olan beynalxalq hiiquq prinsipi kimi méhkamlanmisdir.

Bununla bels, dovlatler {i¢iin hayati shamiyyats malik olan sual budur ki,
BMT Nizamnamasindaki giic tatbiginin mahdudlasdirilmas: giic tetbiq etmoak
hiiququnun olmamasidirmi? Giic tetbiq etmanin mahdudlasdirilmas: bu
hiiququn olmamasi tglin deyil, bu hiiququn neco hayata kegirilmasini
tonzimlomak iiclindiir. Bu baximdan dovlstlerin giic tetbiq etma hiiququ
beynalxalq hiiqugla mahdudlasdirilsa da, yox daracasine endirilmamisdir.

Nizamnamso giliciin tatbiqini qanuni ve geyri-qanuni olmagla ferqlandirmis
vo gqanuni giic tatbigini tanimisdir. Nizamnamada miisyyen edilmis istisnalar
gliclin qanuni tetbiginin miimkiin oldugu hallardir.

C. Dévlatlarin giic tatbiq etmak hiiququ

Baxmayaraq ki, xiisusen, II Diinya Miiharibesinden sonra BMT
Nizamnamosinin gebulu ilo ve yuxarida geyd edilon 2(4)-cti maddenin
Nizamnamoyoa olave edilmasilo dovlet miinasibetlorinds giic tetbiq
edilmasinin qadagan edilmasi inanct formalasmisdir, Nizamnamo va
beynalxalq miinasibatlordski tocriibe dovlstlorin gilic tatbiq etmok
hiiququnun qadagan edildiyini deyil, mahdudlasdirildigini gostarir. Tam va
sortsiz qadaga olmadigindan dovletlor giic tetbiq etmok hiiququnu
saxlamigdir. Xiisuson da, Nizamnamonin 51-ci maddasi doévlstlore 6z
miilahizalarine uygun olaraq miisyyan sortlor ¢arcivasinda giic totbiq etmoak
hiiququnu verir.? Nizamnamoenin 42-ci maddasi ilo isa dovlatlarin kollektiv
glic totbiq etmoak hiiququ tanimnir.?

Bir ¢ox miollif Nizamnamanin 2(4)-cii maddasinin miiharibe etmayi
ganunsuz elan etdiyini yazir vo bir az da irali gederak istisnasiz biitiin
miibahisalarin, hatta isgal edilmis arazilarls bagh miibahisalarin da siilh yolu
il tanzimlamali olduglarini geyd edir. Amma eyni zamanda bu miialliflor
gebul edirlar ki, bu sahads “genis yayilmis riyakarliq”*® moévcuddur.

Riyakarliq ona gora bas verir ki, “giic”-lin (yaxud onun istanilon formada
iqgtisadi, hoarbi, sosial, prixoloji tozahiiriiniin) tam qadagan edilmesi miimkiin
deyil. Mimkiin olan “gilic”-in hadlarinin miisyyan edilmasi, yeni

% Yeno orada.

% Yeno orada.

27 BMT Nizamnamosi, Fosil VII, https://www.un.org/en/sections/un-charter/chapter-vii/index.html
(son baxis 25 yanvar, 2021).

2 Yeno orada.

29 Oscar Schachter, The Right of States to Use Armed Force, 82 Mich. L. Rev. 1620 (1984);
Constantinos Yiallourides, Markus Gehring, Jean Pierre Gauci, The Use of Force in relations to
Sovereignty Disputes over Land Territory, 22 (2018).

30 Schachter, yuxarida istinad 20, 1620.
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moahdudlagdirilmasidir.  Dovlstlor  miinasibatlorinde  giic  tetbiq
etmayocaklarine amin deyildir. BMT Nizamnamasi gebul edilerken 2(4)-cii
maddas ve digar miiddealarda, elace de Tahliikasizlik Suras1 yaradilarken va
ona xtiisusi selahiyyatlar verilorkan giic tatbiq etmak hiiququ (salahiyyati)
olmayib. O sebabdan da dovlatlar silahlanmagy, ordu quruculugunu, miidafis
moasalalerini he¢ bir vaxt nazerden qoymayiblar. Insan tebisti “giic”-den
imtinant mimkiin etmir ve boazi muolliflor etiraf edirlor ki, “dovletler
arasindak: miibahisslarda gilicli ovez eds bilmak iglin ¢ox az bir sey edilo
bilar” 3!

Hoarbi “gilic totbigi” tam ve qeyd sortsiz qadagan edilmadiyine (edils
bilinmadiyine) ve “gilic”-iin mahdudlasdirilmas: da miifassalliklorine qadar
tosvir edilmadiyins (edils bilinmadiyins) gors, qebul edildiyi miiddstden
etibaran Nizamnamea va diger beynoslxalq hiiquq normalar1 harbi “giic tetbiqi”
uclin bir asaslandirma kimi istifade edilmisdir. Bu baximdan tacriibada aksar
hallarda (hatta giic tetbiginin qanunsuz oldugu hallarda) giic tatbiqi iiclin
(ABS-1n 6nciilityiinds birinci ve ikinci Iraq amaliyyati, ABS ve miittafiglorinin
Ofqamistandaki amoliyyatlari, Israilin Livanda hayata kegirdiyi amaliyyatlar,
Tiirkiyonin Iraqin ve Suriyanin simalindaki emoliyyatlari, Rusiyanmn
Giirciistan arazisinds hayata kegirdiyi emaliyyatlar, va s.) Nizamnams yaxud
diger beynoalxalq hiiquqi senadler asas gstirilir. Beynslxalq Odalst
Mbahkamasi bu xiisusu “giic tatbigi” ile bagli dovlat tacriibasinin beynalxalq
hiiququ zsiflotmesi kimi deyil, sksine dovlastlarin giic tetbiq etdiklari zaman
BMT Nizamnamasinda nazardas tutulmus istisnalara miiraciat etmalarini (giic
totbiq etmalarini bels istisnalarla ssaslandirmaglarini) beynalxalq hiiququn
glicii vo gliclonmaosi olaraq dayerlondirmisdir.*

“Giic totbiqi” barasindski beynoalxalq hiiquq normalar: o gekilds islenmis
vo movcud beynalxalq orqanlarin isloms mexanizmloari els sokillonmisdir ki,
beynalxalq hiiquq har hans1 dovlstin giic totbiq etmak gararma els do ciddi
tosir eda bilmir. Toesir giicline malik olan ayri-ayr1 dovletlsr, daha dogrusu,
regional vo yaxud qlobal menada giiclii dovlatlar olur. BMT Tohliikesizlik
Surasinin “giic tetbiqi” ile bagli Tahliikesizlik Surasinin daimi tizvii olmayan
(veto hiiququ olmayan) dovlatlorin tacriibasine do tasiri mexanizmlarinin
calisib-calismamasi da daimi tizvlarin iradesinin hansi istiqamatda olmasi ils
miioyyen edilir. Amma istonilon halda mévcud beynalxalq hiiquq sistemi vo
onun inkisafi dovlatlor {igiin legitimlik ehtiyaci yaradir.

Qeyd edilonlor gostorir ki, beynalxalq hiiquqda “giic tetbigetma”-nin
mohdudlasdirilmasi har ne gqoadar universal qayda olsa da, dovlstlerin “gilic
totbiq etmok” hiiququ qalir vo tam qadagan edilmir. “Giic tatbigetma”-ni
hiiquq kimi miimkiin eden ise Nizamnams ile “giic totbiq edilmasi”-nin
mohdudlasdirilmasina Nizamnames ilo miisayyen edilmis istisnalardir. Qabul

81 Yeno orada.
32 Military and Paramilitary Activities, yuxarida istinad 12, para. 186.
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edilmolidir ki, Nizamnamo ilo miisyyon edilmis istisnalar maddilasmis
beynslxalq hiiqugda dovlatlerin  “giic  tetbiq etmak” hiiququnu
reallasdirmaglari iigiin oasas istinad yeridir. Slbatts, dovlet tacriibasinds bu
istinad1 agsan niimunalar ¢oxdur, amma bu yazinin maqsadi onlarn hamisini
arasdirmaq olmadigindan hazirki geydls kifayatlonacoayik.

D. Oziiniimiidafia va giic tatbiq etmak hiiququ

Burada ehtiyatla yanasilmali olan sahs dovlastlarin ¢z miilahizasina gora giic
totbiq etmasi hallaridir. Nizamnamsa baximimdan dévlstlerin 6z miilahizasina
goro, glic totbhiq edsa Dbildiyi hal Oziinimiidafisadir. Nizamnams
oziintimiidafiani “Stilhs tehdid, siilhiin pozulmasi ve tecaviiz aktlarina qarsi
tadbirlar”-a hasr edilmis VII fasls aid edir. Bu faslin ilk maddasi (madda 39)
pozulmus siilhiin barpasi tigtin BMT Tahliikasizlik Surasina bels pozuntunun
olub-olmamasini miisayyan etmak selahiyyati, eloce do Nizamnamanin 41 va
42-ci maddalerine gora hansi todbirlerin goriiliib goriilmayaceyine dair
tovsiyslar vermak yaxud bels todbirlar barads garar gabul etmak giicii verir.?
Nizamnamonin 41-ci maddasi 6z gorarlarinin tatbigini tomin etmok {iglin
BMT Tahliikesizlik Surasina iqtisadi xarakterli sanksiyalarin tetbiqini ve agar
bu sanksiyalar semorali olmazsa artiq hava, deniz yaxud quru vasitasile
beynolxalq siilh ve tahliikesizliyi barpa etmak {igiin todbirlor gormaya
solahiyyatlondirir.* Birbasa yazilmasa da, Nizamnamanin 42-ci maddasi
BMT Tbahliikssizlik Suras: terafinden giic tetbiq edilmasini nezerds tutur.
Nizamnamonin 43-cli maddesi bu moenada bitiin dovlstlor ticin BMT
Tohliikesizlik Surasini, o ctimladan harbi qgiivvelerle tomin etmok 6hdaliyi
miiayyon edir ve foslin sonraki maddslari ilo BMT Tahliikasizlik Surasi
torafindon giic tatbiq edildiyi zaman hoyata kegirilon tadbirlorin miisyyan
detallar1 geyd edilir. Foslin sonunda ise Nizamnamadas yazilan he¢ nayin
dovlatlorin tebii olan fordi wve kollektiv oOzlinimiidafis hiiququnu
moahdudlagdirmadiginin miisyyen edildiyi 51-ci madds yer alir.

Mshz Nizamnamanin 51-ci maddasi dovlatlarin hale do 6z miilahizasine
asasan giicl totbiq eds bildiyi istisnan: miiayyan edir.

Bu baximdan Nizamnamse 6ziintimiidafis hallarinda dovlatlore miisyyan
sarbastlik verir ve miiayyen edir ki:

“Bu Nizamnamadoaki he¢ na Birlasmis Millatlarin iizv dovlatina garsi silahli hiicum
bas verdiyinda, Tohliikasizlik Surasi beynalxalq siilh va tahliikasizliyi tamin etmak
iiciin tadbirlar gorana qador, ayrilmaz olan kollektiv yaxud fordi Oziiniimiidafio
hiiququnu  mohdudlasdirmamahdir, Uzv dovlatlor torafindon  Gziiniimiidafia
hiiququndan istifada darhal Tohliikasizlik Surasina bildirilmalidir va Tohliikasizlik
Surasimin bu Nizamnama ila istonilon vaxt beynalxalq siilh va tahliikasizliyi tamin

33 BMT Nizamnamasi, Fasil VII, https://www.un.org/en/sections/un-charter/chapter-vii/index.html
(son baxis 25 yanvar, 2021).
34 Yeno orada, maddalor 41-42.
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etmoak iiciin zoruri hesab etdiyi tadbirlori gormoklo bagl salahiyyatlorina va
masuliyyatna tasir etmomoalidir” 3

Oz miilahizesini istifade eda bildiklarinden dévlatlor an cox 6ziiniimiidafia
istisnasindan istifads edirlor. Bu sebabdan de 6ziiniimiidafionin naden ibarat
olmasi ve hansi hallarda 6ziintimiidafie hiiququna istinad edarak giic tatbiq
edilo bilmeasi daim miizakiro ve hotta miibahiss movzusu olmusdur.
Oziiniimiidafis giic totbiginin qadaga deyil, hiiquq kimi qalmasmni miimkiin
edon istisnadir. Oziiniimiidafionin genis ve ya dar menada serh edilmasindan
asil1 olaraq beynolxalq hiiquqda giic tatbiqine ferqli yanasmalar formalasir.
Azarbaycanin glic totbiq etmo hiiququna da miitoxassislor, siyasatgilar,
alimlar toerafinden daim Oziiniimiidafio ¢orgivesinde baxilir. Azarbaycanla
bagli hissays novbeti paraqrafda qayidacaglq, amma burada
oziinimudafienin Nizamnamoadaki moahdudlagdirmaya yegans istisna
olmadigini vurgulayaraq diger istisnalara da qisa nezar yetirmoayimiz
lazimdar.

Glic totbiq etmanin mahdudlasdirilmasma edilon bu istisnadan basqa
istisna BMT Tohliikasizlik Surasinin Nizamnamonin VII-ci faslina uygun verdiyi
salahiyyat asasinda giiciin tatbiq edilmasidir.3

Giiciin tetbiq edilmasinin mahdudlasdirilmasina olan digaer istisnalar da
vardir ki, bunlar Nizamnamodon konar sonodlorde ve dovlatlerin
tocriibasinda yer almisdir. Bels ki, BMT Bas Assambleyasinin 1950-ci ilda
gebul edilmis “Siilh namins Birlik” Qatnamasinde Bas Assambleyanin tovsiyasi
asasinda giic tatbig etmak istisnasia yer verilmisdir.’’ BMT Bas Assambleyasi
1974-cti ilde “Tacaviiziin anlayisina” dair qetnamesinds ise 0z miiqaddaratin
tayin etma hiiququndan zor giiciina mahrum edilmis yaxud miistamloka altinda olan
yaxud xaricilarin istilasinda olan insanlarin 0z miiqaddaratini va miistaqilliya nail
olma iiciin miibariza hiiguqunu tanyir.

Qeyd edilanlarden basqa, tacriibeda dovlstlerin digar divlatin davati asasinda
onlarin arazisinda giic tatbiq etmasina (harbi emaliyyat kegirmasina) rast galinir
ki, bunun Nizamnamonin 2(4)-ci maddasinin taloblorini pozmadig:
bildirilir.®

Sadalanan istisnalar harbi giiciin ganuni va icazs verilan totbiq edilmasina
aid edilir.

Homginin humanitar falakatin qarsisinin alinmast ila bagl giic tatbigi son {i¢
onillikdas bir ne¢s dafs genis miqyash giic tatbiq edilimasi tiglin istinad edilen

% Yeno orada, madds 51.

3% Yeno orada.

37 Uniting for Peace, § A, UN General Assembly Resolution (UNGA) 377A (v), 3 November 1950,
https://www.un.org/en/sc/repertoire/otherdocs/GAres377A(v).pdf (son baxig 22 Dekabr 2020).

38 Definition of Aggression, UN General Assembly Resolution (UNGA) 3314 (XXI1X), 14 December
1974, https://crimeofaggression.info/documents/6/General_Assembly %20Resolution_%203314.pdf
(son baxis 22 Dekabr 2020).

39 Rusiyamin Suriyada horbi amsliyyatlarda istiraki, yaxud basqa dovlotin orazisinde horbi baza
yerlosdirilmasina dair miigavilslar bu gobildon olan dovlatlors misal gostarils bilor.
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sobab olmusdur, baxmayaragq ki, bu istinad olduqca ziddiyystli gebul edilmis
va miialliflor torafinden birmeanali qarsilanmamigdir.*

Misyyan beynalxalq ittifaglar yaradaraq digar dovlatlarin arazisinda kiitlavi
qirgin silahlarinin mahv edilmasi adi ila aparilan harbi miidaxilalors de rast galinir
ki, (Iraq, Liviya) bu hallar miisyyen dasts dovlatin istiraki olsa bels, legitim
hesab edilmamisdir.*

Tacriibads (Rusiyanin Giirciistan orazisine 2008-ci ilde etdiyi harbi
miidaxils, Israilin 1976-c1 ilde Entebbe (Uqanda) seharinde kegirdiyi
amoliyyat, ABS-in 1965-ci ilde Dominikan Respublikasi ve 1983-cii ilda
Qrenadaya harbi miidaxilesi)* bazi dovletlerin 6z vetendaglarmi qorumagq
moaqsadi yaxud adi ile digar dovlstlarin arazisinds, bels dovlstlarin razili:
olmadan, apardig1 amaliyyatlara vo/ve ya harbi amaliyyatlara da rast galinir.
Bozi hallarda, veatendaslari yaxud soydaslar1 miisyyon orazide kiitlovi
yasayan dovlatlor bu erazilarin ilhaqindan da ¢akinmir. Hatta bels ilhaqi 6z
daxili hiiquq ve beynsalxalq hiiquqla essaslandirmaga calisirlar. (maesalen
Krimin Rusiya terafindan ilhaqi, Qarabagin Ermanistan torafindan ilhaqina
cohd, vo s.)

Bununla bels, beynaxalq hiiquq baximmdan Nizamnamads aksini tapan
istisnalar vo yaxud ganuni giic totbigetma hiiququ 6ziintimiidafio vo BMT
Toahliikesizlik Surasmin verdiyi icazs/gOsteris (sanksiya) asasinda giiciin
totbiq edilmasidir.

Giiciin tatbigi ile bagl miizakirade “giic tetbiq etmokls hoadslomak”
konarda qalmamalidir. Nozara alsaq ki, har giic totbiq etma ¢ox hallarda
“hadslomak”ls baglayir. Bununla bels giic tatbiq edilaceyi barads “hads”
yaxud “tohdid” adaten o gqodar diqgatds olmur.

E. “Giic” totbiqi ila tohdid etmak barads

Hiiquq adabiyyatinda da asas etibari ilo “giic totbiq edilmasi” miizakirs
edildiyinden sksar hallarda “giic tetbiq etms ilo hadslomak” o godar ds
diggat markazinds olmur. Hatta miislliflor 6zlari bunu etiraf edirlor.*

Nizamnamso “giic tatbigi” ile eyni qaydada “giic tetbiq edilmasi ils tehdid”-
in do dovletlorarasi miinasibatlordo istifadasini mohdudlasdirir ve

40 KreR, Claus, Zur Lage des volkerrechtlichen Gewaltverbots, Zeitschrift AuBen Sicherheitspolit
(2019) 12:453-476, https://www.springerprofessional.de/zur-lage-des-voelkerrechtlichen-
gewaltverbots/17828512 (son baxis 22 Dekabr 2020); Schachter, yuxarida istinad 20, 1620; Tan Hurd,
Is humanitarian intervention legal? The Rule of Law in an Incoherent World, 25 Ethics &
International Affairs 313 (2011).

41 Sean D. Murphy, Assessing the Legality of Invading Irag, 92 Geo. L. J. 173 (2004); Nigel D.
White, Libya and Lessons from Irag: International Law and the Use of Force by the United
Kingdom, 42 Netherlands Yearbook of International Law (2011).

42 preethi Lolaksha Nagaveni, Use of Military Force in Protection of Nationals Abroad, Journal of
Academy of Juridical Studies, 65-79, 2016, Lanchester University,
https://eprints.lancs.ac.uk/view/year/2016.html (son baxis 25 yanvar, 2021).

43 Schachter, yuxarida istinad 20, 1625; Marco Roscini , Threat of Armed Force and contemporary
international law, 54 Netherlands International Law Review, 229 (2007); Romana Sadurska, Threats
of Force, 82 American Journal of International Law, 239 (1988).
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dovletlardan bels tohdidden ¢okinmayi talsb edir.* Bu baximdan “gtic tetbiqi
ilo tohdid etmok” “giic totbiqi” ilo eyni siddete malik, amma forqli
anlayisdir.® Bazi hallarda “gtic totbiqi ilo tohdid”-in ayrica boyiik shomiyyat
kasb etmoadiyi geyd edilir.* Bazi hallarda isa “giic tetbiqi ilo tohdid”-o
qadagan predmeti kimi ayrica miiraciat edilmadiyi vurgulanr.*” Giic tatbiqi
ilo tohdid bundan istifade edan dovletin sonraki addimlari ile garisaraq bir
ndv itir ve diggetden kenarda qalir. Istifadenin sixlig1 ve miixtalifliyi ise
tohdidi sanki qadaga olmaqdan c¢ixarmisdir. Hoatta Beynslxalq Odalat
Mahkamasinin baxdig: islorde bels toraflorden biri diger terafin beynalxalq
hiiququ giic tetbiq etmokls tohdidden istifade edearsk pozduguna istinad
etdiyi hallarda bels, Mahkama giic tatbiqinin 6ziinti aragdirmis va tohdidla
bagli pozuntunu arasdirilmasma koklonmemisdir.®® Burada ssbeb kimi
tohdidin 6z tebistinden qaynaqlanan xiisusiyystler de movcuddur. Ciinki
boyan edilmasa (dile gatirilmasa) bels, har hansi dovlstin silahlanmasi,
miidafio xarakterli tadbirlori veo bu kimi addimlarinda da tohdid elementi
daim movcuddur. Yaxud digar dovlate qars: iqtisadi xarakterli addimlarda
da tohdid amili var ve bazen bu amil silahli giic tetbiq edilmesinds olan
tohdidden daha ¢oxdur. Amma Nizamnamenin magqsadleri ve prinsiplari
baximindan ¢ox agiq ve askar aqressiyaya isars edan har hansi bayan edilon
yaxud bayan edilmayen giic totbiq edilocoyine dair tshdidden istifade
Nizamnamonin 2(4)-cii maddasinin maqgsadleri baximindan qadagandar.

Nizamnamenin ingilis dilinds olan versiyasinda 2 (4) cii madds bu hissada
“threat to use force” ibarasinden istifada edir. S6z olaraq, “threat” “tohliiks”
monasina golir vo feil olaraq “to threaten” (tahdid etmak) kimi istifads edilir.
Nizamnamonin rus dilinds olan versiyasinda ibare olaraq “yzposa curoir”
sOzlarindan istifade edilir. Bu halda da “yzposa” tehliike menasin verir, feil
olaraq ise “yepoxamv” (tohdid etmok) sozii osasdir. Bu baximdan
Nizamnameonin fransiz dilindeki matninds istifads edilen “ala menace... de la
force” itadesindaki “menace”-da isim olaraq “tahliika”, fel olaraq “tahdid etmak”
monalarina golir. Bu baximdan 2(4)-cti maddenin maqsadloeri tiglin “tahdid”
glic tatbiqi tehliikasini yaratmaqdir. Tehdid-in naticesinds giic tatbiqi olub-
olmayacagmi ovvelcadon miiayyon etmok preventiv vo/ve ya proaktiv
oztinimiidafis li¢lin istifada edilan dslillardendir.

“Tohdid” soziintin Azerbaycan dilindoki etimalogiyasi baximimdan
“tohdid” arsb menssli sozdiir, had miisyysn etmak, qorxutmaq, hadslomak
monalarmi bildirir.

4 BMT Nizamnamosi, Fasil VII, madds 2(4), https://www.un.org/en/sections/un-charter/chapter-
vii/index.html (son baxis 25 yanvar, 2021).

45 Sadurska, yuxarida istinad 33, 239.

% Yeno orada, 239-240.

47 Schachter, yuxarida istinad 20, 1625.

8 Sadurska, yuxarida istinad 33, 239-240.
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Nizamnamsonin 2(4)-cii maddasinin qadagan etdiyi tohdid “giic”-iin tetbiq
edilmasi ils bagli olan tehdiddir. Burada “giic” dedikds hansi giiciin nezards
tutuldugunu da anlamaq =zoruridir. Yuxarida bezi miolliflarin
Nizamnamenin 2(4)-cii maddasinin maqsadlari tigiin “gilic” dedikds, hatta
igtisadi glictin bura daxil oldugunu bildirdiyini geyd etdik.* Konsepsiya
olaraq miialliflor “tehdid”-a hadaf olan saxsin status quo-nu saxlamasi, yaxud
dayisdirmasi ii¢lin onda qorxu ve narahatliq formalasdiran psixoloji hal
yaradilmasi tadbiri kimi anlayis verirlar.>® “Giic totbiq edilmasi ile hadalomak
(tohdid etmak)” gizli yaxud askar hadafds olan auditoriya (ve ya dovlat) {i¢iin
noazoarda tutulan ve onlarin miisyyen qayda yaxud talabe riayat etmayacoklori
toqdirde onlara qars1 “giic” tetbiq edilaceyine dair ismaricdir.' Bununla
beynalxalq miinasibatlorde bir toraf diger toerofin se¢im imkanlarmi
mohdudlasdiracaq hadde macburetms formasindan istifade etmis olur.*
“Glic totbiq edilmasi tohdid”-i ham da basqa sokilda alda edils bilinmayen
maqsadlara harbi giiciin tatbiq edilmasi hadasi ile doyiismadan nail olunmasi
cohdi kimi da torif edilir.*® Amma tohdidle alagedar “giic” terminini yalniz
“herbi giic”-1s ifade etmayin yetorsizliyi ilo raziyiq. Cilinki harbi tezyiqin
yerins iqtisadi tezyiqin tatbiq edilmasi har hansi davramisin tahliikali olmasi
yaxud tahdid kimi xarakterize edilmeasi baximindan o qoder deo az
miioyyenedici xarakter dagmmir.® Beynolxalqg Hiiquq Komissiyasmnin
Insanligin  Tohliikesizliyine ve Siilhe qarst Cinayatlor Macallasinin
layihssinde “tshdid”-s “her hansi dovlstin miisyyan tslsbler yerina
yetirilmayacayi toqdirde diger dovleat torafinden ona qars: giicden istifads
edilaceyins inandirmagqla bagl tadbirler”-i olaraq mana verilir.

Biitiin tohdidlarin talobls alagadarligini nazars alsaq,® “tohdid” ile “talab”
qarigdirilmamalidir. Har “teleb” “tahdid” deyildir ve har “tehdid” de “talab”
deyildir, baxmayaraq ki, hor “tohdid” taleblorden ibaratdir ve “tohdid”in
moagqsadi “taleblarin” yerins yetirilmasidir. Bununla bels, masals bu talablarin
yerina yetirilmadiyi halda segilacok davranisin noviidiir (giic tetbiq etmok,
sanksiyalar, va s.). Talabin novii 6z novbasinda tohdidi hiiquqga zidd yaxud
hiiquga uygun olmasini da miieyyan edir. Bu baximdan har tshdid gqanuna
zidd deyildir. Hiiquq adabiyyatinda “tohdid”-in mévcud olmasimin “talab”-
in movcud olmasi ile alagali olmasi he¢ de hami terafinden qebul edilmir.>”

“Tohdid” “xebardarliq”’-la da sehv salinmamalidir. Xabordarliqda
“tohdid”-in hayata kegirilmasi iradasi movcud olmur. Bu “tehdid” basqasindan

49 Yeno orada, 239; Roscini, yuxarida istinad 33, 229-277.

%0 Sadurska, yuxarida istinad 33, 239-240.

51 Yeno orada, 240.

52 Yeno orada.

%3 Roscini, yuxarida istinad 33, 231.

54 Sadurska, yuxarida istinad 33, 245.

5 ILC Yearbook, vol. 2, pt. two, 68 (1989); Roscini, yuxarida istinad 33, 234.
% Roscini, yuxarida istinad 33, 234.

5 Yeno orada, 234-235.
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gaynaqlandig: {i¢iin ola biler, yaxud da xebardarliq edanin maqgsadinin
tohdid yox, mahz tohliike barade malumat vermak oldugundan bas vers
bilar.%

Bu baximdan tshdidin geyri-qanuni (Nizamnamays zidd) olmas:
baximindan ns qgoder mosuliyyst yaratdigi, albstts, arasdirilmalidir.
Davranisin tohdid ve/ve ya tehliike olmasi {igilin ritorika kifayst edirmi?
Yoxsa bu ritorika miitleq amali faaliyyetle destoklonmsalidir? Tahdidin har
hans bir addimla dasteklonmasine ehtiyac yoxdur. Tehdidin 6zl artiq bir
davranisdir.

Amma o da nazars alinmalidir ki, har “tohdid” beynalxalq hiiquqa zidd
deyildir. Nizamnamenin va beynalxalq hiiququn pozulmasinin qarsisinin
alinmasi ve yaxud Nizamnamsa ve beynalxalq hiiquq pozulmusdursa, onun
barpasi iiclin tohdidden istifade etmak qadagan deyildir. Bu baximdan
Kiiveytin isgali zamani Iraqa iinvanlanmis qosunlarini Kiiveyt arazisinden
¢ixarmasina dair teleb ve ona amsal edilmayaceyi taqdirds naticalarine
qatlanilacag: da tohdid idi.

Nizamnams baximmindan “tshdid”-in hiiquga zidd olmasi {i¢iin onun
istinad etdiyi “gliciin tetbiqi” de hiiquqa zidd olmalidir. Nizamnamaya
uygun Oziintimiidafis ilo bagl edilon “tahdid” ise hiiquqga zidd hesab edils
bilmaz.>

F. Orazi miinaqisalari va giic tatbiqi

Beynolxalq hiiquq adebiyyatinda hakim fikir arazi miinaqisalari ilo baglh
“gilic totbiq edilmasi” hiiququnu Nizamnamoenin 2(4)-cii maddasinin
kontekstinde  deyarlondirir.®® Bu baximdan giic tatbigine olan
mohdudlasdirmanin universal oldugu, arazi miibahisasi yaxud sarhadlarin
delimitasiyasi ile bagh olaraq giiciin tetbiq edilmamsli oldugu vurgulanir.
Burada Nizamnamaonin 2(3)-cii maddasina istinad edilir vo miinaqgisalarin
dinc vasitalarle hallinin vacibliyine diqgat ¢okilir.®® BMT Nizamnamasinin
2(3)-cii maddasi dovlatlarden 6z beynalxalq miibahisalarini (miinaqgisalarini)
siilh yolu ils ela gokilda hall edilmasini talab edir ki, bu halda beylaxalq stilh,
tohliikesizlik vo adalat tohliike altinda qalmamis olsun. Formalasmis vo
yaxud dondurulmus erazi miibahisalarinin status quo yaratdii ve status
quonun pozulmasina istigamoatlonmis giic totbiginin Nizamnamanin 2(4)-cti
maddaosi ilo ziddiyat taskil etdiyi geyd edilir.®?

1. Orazi miinaqisalari zamam 6ziiniimiidafia
Orazi miibahiselori zamami oOziintimiidafis hiiququndan istifadenin
mimkiinliyti mithiim suallardandir. Bezi miolliflor basqa dovletin

%8 Yeno orada, 235.

%9 Yeno orada, 235-236.

80 Yiallourides, Gehring, Gauci, yuxarida istinad 20, 21-22.
61 Yeno orada, 93-96.

62 Yeno orada, 62-70.
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ganunsuz nezarstinde olan miibahisali arazini geri qaytarmaq {tiglin
oziiniimiidafis hiiququndan istifadeni miimkiin hesab etmamis ve bunu
miinaqisalarin dinc yolla halli 6hdaliyinin predmeti hesab etmisdirlor.®® Digar
torafden 6ziinii miidafianin asas sartinin silahl: hiicum olmasi asas gatirilarak
bels silahl1 hiicuma 6ziintimiidafis olaraq cavabin da dearhal olmas: va yaxud
¢ox uzun miiddat kegmadan bas vermasinin zaruriliyi geyd edilmisdir.*

Orazi miibahisaleri zamanu itirilmis srazilarin geri qaytarilmasi ticiin giic
totbigini Britaniya Beynoalxalq ve Miiqaisali Hiiquq Institutu iki halda
miimkiin hesab edir.®® Birinci, BMT Tahliikesizlik Surasmin miivafiq
gorari/gosterisi/icazasi oldugu halda. Bu oOzilintimiidafio hiiququnun
gercoklosdirilmasi ¢orcivasinde deyil, BMT Nizamnamosinin VII Faslina
uygun siilh ve tohliikesizliyin bearpa edilmoasi tigiin gilic totbigine
gostoris/sanksiya verilmasi formasinda bas verir. Bunun an parlaq niimunasi
iso BMT Toahliikesizlik Surasinin 678 sayli gorari ilo Tehliikesizlik Surasinin
[raqin Kiiveytden gixarilmast {igiin gebul edilmis 660 sayli gerarinin icrasi ilo
bagli “biitiin  lazimi  tadbirlori” gormoasi salahiyyatinin  BMT-nin {izv
dovlastlerine vermasidir.®

Ikinci niimuna kimi iss dovletin silahli hiicuma meruz qaldigi halda
Nizamnamonin 51-ci maddasine asasen giic totbiq etmasidir ki, institut bu
hissada Oziintimiidafionin darhal olmasmi vacib hesab edir.”” Basqa sozls,
hiicuma aglabatan vaxtda cavab vermayan dovlstin uzun miiddat ke¢dikden
sonra Nizamnamoenin 51-ci maddasini aktivlesdirmasini institut mimkiin
hesab etmir.®® Bununla bels, gecikmanin asasli sabablarinin olmasi (hticumun
davam etdiyi gseraitde dovletin maslahastlosmalar aparmasi, planlagdirma,
mosalonin ilk avvel diplomatik yollarla hallina ¢alisiimasi amma bundan
silahli hiicum eden dovlst tersfinden gati sekilde imtina edilmasi va s.)
ozlinimiidafie  hiiqunun miisyyon vaxt kec¢dikdon sonra da
aktivlasdirilmasini miimkiin edir.® Institut hesab edir ki, Nizamnamanin 51-
ci maddasi esasinda aglabatan miiddstds hayata kegirilmoayon 6ziintimiidafis
hiiququ orazi miinaqgisesinde yeni yaranmis status quo ilo qarsilasmagq
demoakdir ve bu status quo sonradan giic tatbiqi yolu ils dayisdirils bilmaz.”
Amma institut eyni zamanda rasmi olaraq tamamlanmamis miiharibada jus
ad bellum {igin xtisusi esaslandirmanin olmasina ehtiyacin olmamasi fikrins
do yer verir, baxmayaraq ki, bu fikirlo razilasmir.” ifraqda 2001-ci ilde
baslamis ikinci miiharibads 10 ilden ¢ox miiddst ke¢gmasine baxmayarag,

8 AC Arend, The Obligation to Pursue Peaceful Settlement of International Disputes During
Hostilities, 24 Virginia Journal of International Law 97, 102 (1984).

54 Yoram Dinstein, War, Aggression and Self-Defence, 165-167 (2001).

8 Yiallourides, Gehring, Gauci, yuxarida istinad 20, 79-80.

% Yeno orada, 79.

57 Yeno orada, § 156.

% Yeno orada.

% Yeno orada.

0 Yeno orada.

"l Yeno orada, § 157.
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koalisiya dovlestlorinin BMT Toehliikesizlik Surasimin avvalki gararim
amoliyyatlarin yeniden baglamasi ticiin asas olaraq gotiirmeleri (baxmayaraq
ki, burada arazi miinaqisasi yox idi sadace miiayyan fasilo var idi), eloco do
diinyadaki diger erazi miinaqgigelerinde asas olaraq Nizamnamsanin 51-ci
maddasine istinad edilmasi onu gosterir ki, dovlatlor davam edean yaxud
dondurulmus miinaqgigselards harbi emaliyyatlar1 baglamaq ticiin institutun
geyd etdiyi iki yoldan birins tistlinliik verirlar. Bazi hallarda, albatts ki, bu iki
yol deyil, sadace harbi saraitin davam etdiyi asas getirilorok amsliyyatlara
baslanmasi hallarina da rast galinir.

9gor Nizamnamanin maqgsadleri ve miiddsalar: noqteyi nazearindan status
quo yaranmis miinaqisalards arazilsrin geri alinmasi (isgaldan azad edilmasi)
{i¢iin hiiqugi #sasin na olmas1 masalasina baxsaq, burada Institutun mévqeyi
ilo razilasmagin diizgiin oldugunu hesab edirik. Isgala meruz qalmig
dovlatlor arazilorini geri qaytarmaq ti¢lin BMT Tahliikasizlik Surasinin
gerarlarim1 yaxud Nizamnamoenin 51-ci maddesini asas almalidirlar.
Nizamnamoenin 51-ci maddaesini asas almaq {igiin ise yeni silahli hiicum
olmas1 sgorti vardir. Olbetts, dovlstlor siyasi, herbi ve iqtisadi giicli
baximindan miinaqisenin bitmadiyini asas gatirib, ne BMT Tshliikesizlik
Surasmin gorarini, (yeni gorarini) na do Nizamnamenin 51-ci maddasini asas
gotiirmaya vo birbagsa harbi amsliyyatlara da baglaya biler. Bunun {igiin
dovlat beynoalxalq adat hiiququ asasinda onlayici (preventive) vo yaxud
qabaglayici (preemptive) oziintimiidafisys istinad eds bilar.

III. Azarbaycanin giic tatbiq etmak hiiququ
ovvalde do geyd olundugu kimi, Azerbaycanin biitiin digar suveren
dovletlar kimi mehdud ¢argiveds ds olsa, giic tetbiq etmak hiiququ vardir. Bu
hiiquq miidafis xarakterli giic tatbiq etmani 6ziinda ehtiva etdiyi kimi hiicum
xarakterli giic totbiq etmani de nazards tutur. Hiicum xarakterli giic totbiq
etmo tocaviiz demok deyil vo beynoalxalq hiiquq miidafis iiciin hiicum
xarakterli giic totbiq etmani qoabul edir.

Umumeon, bura gader olan yazidan aydin oldugu kimi, beynslxalq giic
totbiq etma hiiququnda dovlatlorin toacriibasi ilo beynalxalq senadlarin
toloblori he¢ do hamise iist-lista diismiir. Bels ki, diinya dovlstlerinin giic
totbiq etma tacriibasi har na qodar beynalxalq hiiququ osas gatirarak hayata
kecirilso ds, bu tacriibe he¢ de beynoalxalq hiiquga uygun aparilmir.
Miialliflorin miitloq oksariyyeti razilagirlar ki, Iraqin Kiiveyti istilasi zaman
BMT Toahliikesizlik Surasinda dovletlorin niimayis etdirdiklori movge
kollektiv giic totbiq edilmasi ti¢lin nadir niimunadir. Bazi mialliflor BMT
Tohliikesizlik Surasinda dovlstlorin niimayis etdirdiklori movqgeyin 06z
néviinds yegana oldugu genstine golmisdirlar, ¢iinki Iraqa gargi niimayis
etdirilon movge ondan sonraki hallarda, xiisusen kollektiv miidafis
kontekstinda (gtic totbiq edilmasi) tokrarlanmamaisdir.
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Yazinin bu hissesinda geyd edilmalidir ki, Azarbaycanin giic totbiq etma
hiiququ timumi oldugu gadar, hem de mahz istila (isgal) kontekstinda
dayarlondirilmalidir.

A. Azarbaycanin Nizamnamayas asaslanan giic totbiqetma

hiiququ

Yazinin bundan avvalki hissesinde qeyd edildiyi kimi, Azarbaycanin
Nizamnamenin 2(4) ve 51-ci, eloca da 41 vo 42 maddalari asasinda giic tetbiq
etmak hiiququ vardir. Nizamnamenin 2(4) cii maddasi har ne gqadar giic tetbiq
edilmasini moahdudlasdiran norma olsa da, bu madds dovlatlararas
miinasibatlorda glic tatbiqinden ¢ekinmeni dovlatin arazi biitovliiyiina va siyasi
miistaqilliyina qarst va ya Birlasmis Millatlar Tagkilatinin moagsadlari ila bir araya
sigmadir hallarda talsb edir. Azarbaycan her hansi diger dovletin srazi
biitovliiytine gosd etmirse va siyasi miistaqilliyina qars: harbi tedbir almirsa,
yaxud hayata kecirdiyi giic tatbiqi BMT-nin magsadlarine uygundursa,
dovletler aras1 miinasibatlorde Azarbaycanin biitiin diger diinya dovletleri
kimi giic tetbiq etmak hiiququ vardir. BMT-nin maqseadlarine goldikda bu
magsadlar Nizamnamenin 1-ci maddssinde miisyyan edilmisdir va
asagidakilardan ibaratdir:

1. “Beynolxalq siilhii v tehliikasizliyi qoruyub saxlamaq ve bu magsadls
stilha tohliikenin qarsisini almaq ve aradan qaldirmaq iig¢lin ve tecaviiz
aktlarmi ve diger siilhiin pozulmasi hallarini yatirtmaq tiglin samarali
kollektiv tadbirlor gormek ve siilhiin pozulmasma gotirib ¢ixara bilan
beynalxalq miibahise ve situasiyalarin dinc vasitalarls, adalst ve beynalxalq
hiiquq prinsiplarine uygun olaraq nizamlanmasina va ya hall olunmasina
miivaffeq olmag;

2. Millatlor arasinda, xalqlarn hiiqug baraborliyi vo 6z miigaddaratini
toyin etmasi prinsipine hormet asasinda dostluq miinasibatlori inkisaf
etdirmak, universal siilhiin mohkamlandirilmasi {iglin diger miivafiq
todbirlor gérmak;

3. iqtisadi, sosia, moadeni va yahumanitar xarakterli beynalxalq
problemlarin holl edilmeasinde ve irqine, cinsino, diline ve ya dini
moansubiyystine ferq qoyulmadan biitiin insanlarm ssas hiiqug ve
azadliglarina hormatin =~ desteklonmasinde  ve  heaveslondirilmasinda
beynoalxalq emakdasliga nail olmag;

4.Bu tmumi moaqgsadlore ¢atmaq {giin millatlorin haraketlorini
uzlasdirmagq tig¢lin markaz rolunu oynamagq”.

Azarbaycan bu magsadlors xidmat etdiyi ve yaxud onlara zidd olmadig:
miiddatca giic totbiq etmak hiiququnu 6ziinds saxlayir. Bu ise asas etibari ils
miidafio xarakterli giic totbiq edilmasi hiiququ demsokdir. Basqa sozlo,
Azarbaycanin orazi biitovliiyii, serhadlerinin toxunulmazligr ve siyasi
miistaqilliyine gars: her hansi giic tetbiq edilmasi yaxud Azerbaycana qarsi
BMT-nin magqgsadlarine zidd olaraq giic totbiq edilmasi Azarbaycanin da
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ozlinlimiidafio olaraq giic tatbiq etmoak hiiququndan istifadasine imkan
yaradir.

B. Azarbaycanin miidafia xarakterli giic tatbiq etma

hiiququ/isgala qars1 giic tatbiq edilmasi

Nizamnamoenin 51-ci maddssi ils Azarbaycanin dovlst olaraq tebii
(inherent right) &6ziintimiidafio hiiququ vardir. Oziiniimiidafionin v
maddanin teforriiat: ilo bu hissads serha ehtiyac yoxdur. Amma maddayas
istinad hallarinda ortaya ¢ixan biitiin suallar, o ciimladen qabaglayic
ozlinimuidafio (preemptive self-defence) va/ve ya Onloyici Ozliniimiidafis
(preventive self-defence) tadbirlari istifads imkan1 Azarbaycanda da vardir.

Azarbaycanin qabaglayict vo yaxud tohlitkeni sovusdurma xarakterli
oziinimiudafis hiiququnun olmasma yanasma bu masalalars movcud olan
ikili yanasma kimidir. Oziiniimiidafioni daha genis serh eden miialliflor
onlayici ve qabaqlayic1 6ziintimiidafieni gebul edirlsr, daha konservativ sarh
tisuluna tstiinliik veron miialliflor isa belo 0ziiniimiidafioni Nizamnamaya
zidd hesab edirlar. 7

Azarbaycan dovlet olaraq beynslxalq giic tetbiqi hiiququnun daha ¢ox
konservativ sorhindan istifadea edir. Olkenin Qarabag miinaqisesindaki giic
totbiqi zamani asaslandirmas: da bunun bariz niimunesidir.

Oziiniimiidafie hiiququnun yaxud Nizamnamoenin 51-ci maddasinin
konservativ (dar) serhi naden ibaratdir? Bu asas etibar1 ilo maddadas olan iki
ifadenin sorhi il alagadar olan masaladir — “ayrilmaz (tabii) hiiqug” (inherent
right) ve “Birlasmis Millatlarin iizv ddvlating qars: silahli hiicum bas verdiyinda” .
Bir ¢ox sarhgilor 6ziintimiidafiads harbi tadbirlorin goriilmasi ii¢iin miitlaq
silahli hiicum faktinin olmasmin zesruri oldugunu qgeyd edirlor.”? Eyni
zamanda mioalliflor 6ziinii miidafis hliququnun dovlatlerin ayrilmaz (tebii)
hiiququ olmasi etibari ile giic tatbiginin dovlsts qars: silahli hiicum olmadig:
hallarda da miimkiin oldugunu bildirirlar.” Bununla bels, Nizamnamanin 51-
ci maddasi birmenalidir, dziiniimiidafis zamam giic totbiq edilmasi tiglin
dovletin silahli hiicuma maruz qalmasi sarti movcuddur. Silahli hiicum
olmadan Oziinii miidafie magqgsadile glic totbiqi Nizamnamonin 51-ci
maddasinin tslsblerini yerine yetirmamis olur. Bununla bels, hazirki
miuadllifin  avvalki yazisinda” qeyd etdiyi fikri genislondirarak, geyd

2 AC Arend, The Obligation to Pursue Peaceful Settlement of International Disputes During
Hostilities, 24 Virginia Journal of International Law 97, 102 (1984); Yoram Dinstein, War,
Aggression and Self-Defence, 165-167 (2001); Kref3, Claus, Zur Lage des volkerrechtlichen
Gewaltverbots, Zeitschrift Aufien Sicherheitspolit (2019) 12:453-476,
https://www.springerprofessional.de/zur-lage-des-voelkerrechtlichen-gewaltverbots/17828512 (son
baxis 22 Dekabr 2020); Oscar Schachter, The Right of States to Use Armed Force, 82 Mich. L. Rev.
1620 (1984); Constantinos Yiallourides, Markus Gehring, Jean Pierre Gauci, The Use of Force in
relations to Sovereignty Disputes over Land Territory, 22 (2018).

3 Yiallourides, Gehring, Gauci, yena orada, 20-95.

"4 Dinstein, yuxarida istinad 53, 165-167.

5 Shukurov Shahid, State responsibility in cases of self-defence against none-state actors: a pillar in
establishing the international rule of law, WVB, (2011).
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edilmalidir ki, tehliikenin olduqca agig-aydin olmasi hallarinda giic tetbiqi
labiid ola biler, ¢linki bels hallarda hearbi hadaflars qarsi giiciin vaxtinda
totbiq edilmamasi tohliikeye maruz qalan dovlsti tecaviiz veziyyetinds agir
naticalarls, o cimladan miilki sexslar ve infrastrukturla bagl falakatls tizbaiiz
qoya biler.”® Dogrudur ki, belo Oziiniimiidafis Nizamnamoenin 51-ci
maddasinin miiayyen etdiyi “silahli hiicum” sartine ziddir.

Azarbaycan Olke olaraq harbi tacaviize ve yaxud silahli hiicuma maruz
qaldigr hallarda 6ziintimiidafis htiququndan birbasa istifads eds bilor. Amma
silahl1 hiicum olmadiqda bels, miidafis ticlin harbi tedbirlars miiracist eda
bilor. Burada, olbatts, “harbi” dedikde nayin nezarde tutulmasmin
aydinlagdirilmasi vacibdir. Nazara alsaq ki, Azarbaycanda miinaqise zonasi
xaricinds olan arazilorde serhadlarin qorunmasimi Dévlat Serhad Xidmati
togkil edir, Xidmatin gordiiyii tadbirlerin nazerds tutulan “harbi tedbir” olub-
olmamast sual1 yaranir. Onlayici yaxud gabaglayici ziiniimiidafia tadbirlari
nizami ordu tarafindan real tahliikenin aradan qaldirilmasi maqsadi dasiyan
tadbirlardir ve bu baximdan nizami ordudan geyri-qiivvelarin bels tadbirlari
gormasi, adaten, bag vermir. Bununla bels, oxsar tadbirlarin, mesalen serhad
qosunlar1 yaxud serhad xidmeati terafinden goriilmesi miimkiinliiyti ds
istisna deyil.

C. Qarabag miinaqisasi vo Azarbaycanin giic tatbiq etmak

hiiququ

Azarbaycanin isgal altinda olmus Qarabag (dagliq ve diizen hissesi)
bolgasini isgaldan azad etmak hiiququ daim moévcud olmusdur. Azarbaycan
bu hiiququndan 2020-ci ilin payizinda istifads etmis vo buna sarait 2020-ci il
arzinds iggalcmin sistematik olaraq davam etdirdiyi silahli hiicumlar
olmusdur.

1. Azarbaycanin arazi biitévliiyii va sarhadlarin toxunulmazhig

Azoarbaycanin orazisi ve onun bitovliyii, eloco do Azarbaycanin
sorhadlarinin toxunulmazligr olduqca genis movzudur ve ayrica yazinin
predmetidir. Hazirki yazinin predmeti giic tetbiq etmok hiiququdur, o
baximdan Azarbaycanin giic tatbiq etmoak hiiququnu arasdirmaq maqgsadile
Qarabag miinagqisesi ilo bagli BMT Tahliikssizlik Surasmin gebul etdiyi
getnamalarin kontekstinde Azarbaycanin arazi biitovliiyii ve sarhadlarinin
toxunulmazhigit movzusu qisa tohlil edilacokdir. Qeyd edilmslidir ki,
Qarabagin Azoarbaycan Respublikasmin arazisi olmast BMT Tohliikasizlik
Surasmin Qarabag miinaqisesi ilo alagedar gobul edilmis 822, 853, 874 vo 884
sayl1 getnamealari ilo tesdiqini tapmisdir.

Belo ki, 822 sayli gotname ilo Tahliikesizlik Surasi “regionun biitiin
olkalarinin suverenliyi va arazi biitovliiyiina hormatini yenidon tasdiq” etmisdir.”

6 Yeno orada.
7 Resolution 822 (1993), S/Res/822 (1993), 30 april 1993, Preamble para.7.
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Bunun ardinca galen ndvbati paraqrafda ise Tahliikesizlik Surast “beynalxaq
sarhadlarin  toxunulmazligr va orazilorin aldo edilmasi iiciin giic tatbiginin
yolverilmazliyini” bir daha tesdiq etmisdir.”® Bu getnamenin Azarbaycanin
arazi biitovliiyli baximimdan an miihiim hissasi Kalbacar ve Azarbaycanin digar
isgal edilmis arazilorindon (Qatnama “area” soziinden istifads edir ki, bunu
“digar hissalorinden” kimi do terciime etmok miimkiindiir) biitiin isgalc
quivvelarin ¢ixarilmasinin qeyd edildiyi 1-ci banddir. Nezars alinmalidir ki,
Kalbacer rayonu 2 aprel 1993-cii ilds isgal edilmis ikinci rayon idi. Bu isgala
godar kegmis DQMYV inzibati orazi vahidinden kenarda isgal edilmis ilk rayon
Lagin (18 may 1992) idi. Digar araziler iss yalniz kegmis DQMV-nin arazinda
idi. Bu baximdan “Azarbaycanin digar isgal edilmis orazilori” hom do kegmis
DQMV-nin inzibati arazinds olan sehar ve rayonlar:1 shato edir. Basqa s6zlo
Qoatnamada Tahliikesizlik Surasi ke¢mis DQMV-yo daxil olan erazilari isgala
moruz qalmis Azarbaycanin orazi kimi tanimis ve Azarbaycanin orazi
biitovliiyiiniin temin edilmasini de bu arazilerden isgalc1 qlivvelerin ¢ixmasi
ilo sartlondiyini gostormisdir.

853 sayl1 Qatnamasindas isa Tahliikesizlik Surasi 6lkelsrin suverenliyinin va
arazi buitovliiytine hormatin tesdiq edildiyi hisseds daqiqlasdirme aparmis v
miivafiq paraqrafi imumi deyil, Azarbaycan Respublikasinin suverenlik va arazi
biitovliiyiina  hormati  xtisusi qeyd etmokls yazmisdir.”” Sarhadlarin
toxunulmazhgr prinsipi ilo baghh paraqrafi ise oldugu kimi saxlamisdir.
Bununla yanag1 822 sayli Qeatnamadean forqli olaraq Toehliikssizlik Surasi
movgeyini sartlosdirmis, Agdam rayonu va son zamanlar (recently) isgal edilmis
Azarbaycan Respublikasimin biitiin digar arazilarinin ala kegirilmasi pislomisdir.®
Tohliikesizlik Surasi eyni zamanda Agdam rayonu va son zamanlar (recently)
isgal edilmis Azorbaycan Respublikasinin biitiin digar arazilarindaon isgala calb
edilmis biitiin qiivvalarin ¢oxarilmasimi teleb etmisdir. Bu Qatnamanin
moatninin dili de Tahliikesizlik Surasinin Qarabagm biitiin hissslarinin
Azarbaycan orazisi olmasi ve Azearbaycanin erazi biitovliiyliniin mshz bu
carcivada giymatlandirilmali oldugunu tasdiq edir.

874 sayli Qatnamads Tohliikesizlik Surasi movqgeyini daha da
daqiqglesdirmis vo bazi hissalorde sartlosdirmisdir. Tahliikasizlik Surasi
bundan svval maesals ile slagadar gabul etdiyi gatnamsalarda (822 ve 853 sayli
Qotnamolor) ogor yalmz Azarbaycan Respublikasi ve Ermonistan
Respublikalar1 arasinda miinasibatlorin gorginlosmasinden/pislosmasinden
narahathigmi bildirirdiss,® 874 sayli Qotnamoads “Azarbaycan Respublikasinin
Dagliq Qarabag regionunda va onun atrafinda miinaqgisenin, eloce do Ermanistan
Respublikasi vo Azarbaycan Respublikasi arasinda goarginliyin davam

8 Yeno orada, para. 8

9 SC Resolution 853, S/RES/853 (1993) 29 July 1993, Preamble para.8.

8 Yeno orada, Preambula para. 9.

81 Yuxarida istinad 64, Preambula para. 3; yuxarida istinad 66 Preambula para. 3.
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etmasinden ciddi narahathgmi” bildirmisdir®2. Bu Qetnameads Daghq
Qarabag regionunun (bdlgeasinin) ve onun atrafindaki srazilsrin Azarbaycan
Respublikasina aidiyyat1 ilk dafe birbasa ve agiq sekilde geyd edilmisdir.
Artiq bu kontekstds Qoatnamanin giris hissasinin 5 ve 6-c1 paraqraflar1 daha
miinaqise ¢orcgivasinde Azarbaycanin arazi biitovliylinun daha daqiq
tosvirini yaratmisdir. Qatnamenmin giris hissesinin 5-ci paraqrafinda
Tohliikesizlik  Surast1 853 sayli Qatnamoadeki kimi Azarbaycan
Respublikasinin orazi biitovliiyti ve suverenliyino hormatini bir daha
bildirmis, 6-c1 paraqrafda ise beynoalxalq sarhadlerin toxunulmazligini bir
daha tokrar edersk orazilorin oalde edilmesi {iglin gilic tetbiginin
yolverilmazliyini bildirmisdir.#¥ Miinaqise zemninds BMT miistovisinda
Azarbaycanin orazi biitovliyiintin 874 sayli Qatnamse ilo tam ve dagqiq
tosvirini almigdir. Qatname 14 oktyabr 1993-cii ilde gebul edilmisdir.

Masalos ile bagli BMT Tahliikesizlik Surasmin gebul etdiyi son 884 sayl
Qatnams, 874 sayli Qatnamenin Dagliq Qarabag bolgasinin Azarbaycana
aidiyyat1 ile bagl hissesini eynils tokrar edir. Eloco do 884 sayli Qatnamada
Azarbaycanin suverenliyi ve orazi biitovliiyline hormatle bagli movqe,
sorhadlerin toxunulmazligr ve erazilerin giic yolu ile alde edilmasinin
gobuledilmazliyi eynils tokrar edilmisdir.

1994-cii il 5 may tarixinds imzalanmis Biskek Protokolu ile alds edilmis
atoskoes rejimi miiddstinde miinaqise ile bagl qebul edilmis ve hazirlanmis
biitiin senadler, miinaqise zemninds orazi biitovliyi, serhadlerin
toxunulmazhigr ve suverenlik prinsiplorinin asas1 olaraq mehz BMT-nin
yuxarida geyd edilmis gatnamsalarini gotiirmiisdiir.

2. Giic tatbiqi va Qarabag

Giic totbiqi prespektivinden baxdiqda ise Nizamnamanin 2 (4)-cii maddasi
va gotnamaloer birlikde oxunmalidir.

Qatnamalar Dagliq Qrabag ve onun strafindaki srazilarin aidiyyati ils bagh
heg¢ bir siibhaya yer qoymur. Bu erazilar Azarbaycan Respublikasina aiddir
vo Azarbaycan Respublikasinin sarhadlari daxilindadir. Azerbaycanin arazi
biitovliiyii ve serhadlerinin toxunulmazhigr dedikds de mshz Qstnamsalarin
nozorda tutdugu kimi, isgal¢it qlivvalerin ve isgal {iciin calb edilmis
quivvalarin Azarbaycan srazisini tark etmasi ve Azarbaycan suverenliyinin bu
orazilordo tomin edilmasi anlasilir.

Tohliikosizlik Surasi Qeatnamoloarlo toroflorden davamli vo effektiv
atoskosin tomin edilmasini ve miinaqisenin dinc vasitelarle hallini isteyir.
Eyni zamanda gotnamalor bu istiqgametde atilan miixtalif addimlarn
dastaklayir.

Bu baximdan BMT Toahliikesizlik Surasimin  Qstnamoalori silahli
miinaqisanin (glic tetbiginin) dayanmasma, isgalin naticelorinin aradan

82 SC Resolution 874, S/RES/874 (1993) 14 October 1993, Preamble para 3.
8 Yeno orada, para. 6.
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qaldirilmasina, status quonun va cabhe xattinin olmamasina istiqamatlonmis
sonadlardir. Bu xiisusda Qatnamalarin teraflorden hoar hansi birine maqgsadina
nail olmagq tigiin giic tatbiq etmak hiiququ verdiyi gonaatins golmak ¢oatindir.

Bununla bels, BMT Tshliikasizlik Surasi gatnamsalarin icra edilmasi ligiin
BMT Nizamnamsesinin 42-ci maddasi asasinda harbi olmayan tasir
vasitalerinden, basqa sozls, sanksiyalardan bu vasitalar effektiv olmadiqda
iso horbi vasitelorden istifade etmomisdir. Halbuki biitiin gatnamsalarin
sonunda Tohliikesizlik Surasmin moeselo ilo aktiv masgul olacagr geyd
edilmisdir. Danisiqlar prosesinin uzunmiiddatli olmasmna ve isgalda olan
orazilorden isgal qilivvalerinin ¢ixarilmamasma baxmayaraq, BMT
Tohliikasizlik Surasi isgal faktinin aradan qaldirilmasina istiqamatlonmis
todbirlor hoyata kecirmamis, belsliklo da, 6zii gebul etdiyi gatnamenin
ziddine davranmisdir. Bagqa tabirle ifads etsak, isgalin aradan qaldirilmas:
tolob edilmis, amma bunun {i¢iin emali tadbir goriilmomisdir.

Eyni zamanda BMT Tahliiksazilik Suras1 Azerbaycanmn isgal faktini aradan
qaldirmas1 {iglin  glic totbiq edilmoasi todbirlorini gormemasi iiglin
moahdudlagdirmalar da miisyyan etmamisdir. Ancaq danisiqlar naticasiz olsa,
Azarbaycanin giic totbiq eds bilacayini tesbit de etmamisdir.

Bu baximdan gotnamsalerin Azarbaycanin arazilorinin isgal faktmi
tanimasi, Azarbaycanin arazi biitovliiyli ve serhadlarinin toxunulmazliginm
geyd etmasi fonunda, isgalin aradan qaldirmasi ti¢lin Azarbaycanin birtarafli
qaydada gilic tetbiq ede bilmasinin hiiquqi esasmin ne olmasi
aydinlasdirilmasi vacibdir. Basqa ifada ils, isgal fakt1 tosdiq edilmis olmasi vo
isgal faktmin Ozii Azerbaycana getnamsaleri icra etmak {iglin birterafli
qaydada gtic tatbiq etmak imkani1 verirmi?

Aydmdir ki, agar beynslxalq senadlerle isgal fakti taninirsa, bu isgal
altinda olan orazinin tecaviize maruz qalmis dovlate aid olmasinin da
taninmasidir. Qarabag miinaqgisesinds bununla bagh teraddiid yoxdur.

Orazi miinaqigalari zamani iggalin giic tatbiq etmakls aradan qaldirilmas:
v beld harbi amaliyyatlarin hiiquqi asas1 avvealki bolmads miizakirs edildi.®
Azarbaycanin siyasi, harbi ve igtisadi giicii ona beyneaxalq hiiqugda movcud
olan imkanlardan uygun olanini se¢mak imkani vermis idi.

2020-ci ilin payizinda Azerbaycan Respublikas: isgal edilmis srazilerdan,
eloco do Ermonistan arazisinden 2020-ci il arzinde ona qarst baslamis va
sistematik hal almis silahli hiicumlarin garsiliq vermis ve Oziinii miidafio
hiiququndan istifads etmisdir.

Azarbaycan Nizamnamenin 51-ci maddasindaki 6ziintimiidafis hiiququnu
asas almigdir, amma Azarbaycanin bu istinad: eds bilmasi ti¢iin 90-c1 illarda
gobul edilmis vo onun srazi biitovliiyiinii ve sarhadlerinin toxunulmazhiginm
taniyan gatnamslars istinad etmisdir. Bu qatnamsoleri tekbasimna icra etdiyini

8 Yuxarida Fasil II, paraqraf F, 14-16.
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bildirmisdir. % Qatnamalar ve Nizamnama gotnamslari tekbasina icra etmak
hiiququnun oldugunu tasbit etmass ds, Azarbaycana qars: silahli hiicumlar
vo onlarin sistematik xarekter almasi gotnamalarin icras: {i¢tin lazimi soraiti
Nizamnamoenin 51-ci maddesinds gosterilon Oziiniimiidafis hiiququ
¢arcivasinde miimkiin etmisdir.

Horbi amaliyyatlar 10 noyabr 2020-ci il tarixinds Azarbaycan Respublikasi,
Ermonistan Respublikas1 vo Rusiya Federasiyasi arasinda imzalanmis va
ictimaiyyate taqdim edilmis atoskasin alde edilmaesine dair tigtarafli bayanatla
tamamlanmisdir. Qeyd edilmslidir ki, Boyanat miinaqgisonin giic tetbiq
etmadon BMT Nizamnamasinin 2(3)-cli bandinin istadiyi kimi dinc yolla
sonlandirilmasi va halli tiglin ciddi senaddir. Bayannamso siilh sazisi yaxud
miiqavilesi deyildir. Miinaqise teraflorinin bir-birinin orazi butovliytini
tanimasi ile bagli miiddsalar da sanaddas yer almamisdir. Bununla bels, ham
Ermonistanin, hom deo Azarbaycanin orazi biitovliytinti taniyan ve BMT
Tahliikesizlik Surasinin tizvii olan Rusiya Federasiyasi sanadin torafidir. Eyni
zamanda, sanad Qarabagin dagliq hissesine yaxud oradaki shaliye ayrica
statusun verilmasi masalssini do geyd etmir. Senad bir baximdan Rusiya va
Yaponiya arasmnda oldugu kimi siilh sazisi olmadan sabit siilh vaziyyetinin
formalagsmasini miimkiin etmak potensialina malikdir. Senad, hamginin
BMT-nin masals ilo bagl gobul etdiyi qatnamsalards qeyd etdiyi effektiv vo
davamli atagkasin toamin edilmasi potensialna malikdir.

Beyanat harbi emsaliyyatlarin dayandirilmasi, stilhmaramli qiivvelerin
araziyo daxil olmasi, isgal altinda olan bazi torpaqlarin geri qaytarilmasi, eyni
zamanda, ke¢mis DQMYV oarazisindaki harbi yolla isgaldan azad edilmamis
arazilars macburi kogkiinlarin geri qaytarilmasi tizorinds qurulmus senaddir.
Nozoars alinmalidir ki, Daglhq Qarabag bolgesi BMT-nin qetnamsaleri ila
Azarbaycanin arazisi kimi taninir va Azarbaycan Respublikasinin DQMV-nin
lagv edilmasi barada 26 noyabr 1991-ci il tarixli, 279-XII sayl qgiivvada olan
ganunu vardr.

Qeyd edilmalidir ki, Boyanat “Dagliq Qarabag orazisi” terminindan
istifads edir. Bununla bels, bu srazinin nalardan ibarat olmasi qeyd edilmir.
Boyanatin icrasi ilo bagh Rusiya siilhmaramli qiivvelarinin nazarst etdiyi
orazilor Bayanatdaki “Dagliq Qarabag orazisi” termininin neaye istinad
oldugunu gostarir.

Boeyanatin naticesi olaraq Ermanistan Azarbaycanin Agdam, Kalbacar ve
Lagin rayonlarmi 26 noyabr 1991-ci ilo gqedar olan inzibati arazi serhadleri
corcivasinda geri qaytarildi. Bayanatda geyd edilon rayonlarin inzibati arazi
sorhadlarinin hansi tarixden asas alindig1 geyd edilmasoa do, Bayanatin icras:

8 Prezident {lham Bliyev: "Birlosmis Millotlor Toskilatinin Nizamnamasi hor bir 6lkenin
6zlnumidafis hiiququnu tomin edir”, https://apa.az/az/xarici_siyaset/Prezident-llham-liyev-Birlsmis-
Milltlr-Tskilatinin-Nizamnamsi-hr-bir-olknin-ozunumudafi-hugugunu-tmin-edir-612098 (son baxis
tarixi 25 yanvar, 2021).

125


https://apa.az/az/xarici_siyaset/Prezident-Ilham-liyev-Birlsmis-Milltlr-Tskilatinin-Nizamnamsi-hr-bir-olknin-ozunumudafi-huququnu-tmin-edir-612098
https://apa.az/az/xarici_siyaset/Prezident-Ilham-liyev-Birlsmis-Milltlr-Tskilatinin-Nizamnamsi-hr-bir-olknin-ozunumudafi-huququnu-tmin-edir-612098
https://apa.az/az/xarici_siyaset/Prezident-Ilham-liyev-Birlsmis-Milltlr-Tskilatinin-Nizamnamsi-hr-bir-olknin-ozunumudafi-huququnu-tmin-edir-612098
https://apa.az/az/xarici_siyaset/Prezident-Ilham-liyev-Birlsmis-Milltlr-Tskilatinin-Nizamnamsi-hr-bir-olknin-ozunumudafi-huququnu-tmin-edir-612098

Baki Dovlst Universiteti Taloba Hiiquq Jurnali Buraxilis 7:1

zamani yaranmis veziyyat asas olaraq mahz 26 noyabr 1991-ci ile gadar olan
sarhadlerin asas alindigini gostarir.

Nozoro almmalidir ki, bayanat Azerbaycan Respublikasinin DQMV-nin
lagv edilmasi barade 26 noyabr 1991-ci il tarixli, 279-XII sayli qganununu
quivvadan salmamisdir ve Azarbaycan dovlati da bu istiqgamatds addimlar
atmamisdir. Oksine Olke bascist dafslorlo novbeti addimlarin “vahid
dovlet”ds birge yasayis ¢arcivesinde olacagin bildirmis ve Dagliq Qarabag
arazisine xiisusi statusun verilmayoacayini qeyd etmisdir.

Hazirda Azarbaycanin hiiququ baximindan Beyanatda istinad edilen
Dagliq Qarabag arazisinde movcud inzibati arazi bolglisii ve idars etms
strukturlar1 vardir. Bu qurumlar etnik torkibi (birge yasayis amilini) nazars
alaraq yenidon formalasdirila va faaliyyetlorini ugurla davam etdira bilar.
Yaxud yerli idareetmads Tiirkiye tocriibesi asas almaraq Azerbaycanmn
baladiyys idarsetma sistemi tokmillasdirils va tatbiq edils bilar.

Giic tetbigi baximindan Azarbaycan dovlsti Olke daxilinds hiiqug-
miithafizo  orqanlar1 torafinden ictimai asayisin, ©lke ohalisinin
tohliikasizliyinin ve amin amanhigm temin edilmasi {iciin giic tetbiq etmak
hiiququna malikdir. Burada, slbatte ki, Bayanatin icrasi ile slagedar ortaya
¢ixmis stilhmaraml qlivvaler faktoru vardir. Amma nazears alinmalidir ki,
BMT Tshliikesizlik Surasmm Qetnamslerinds deyildiyi kimi Daghq
Qarabagin atrafinda olan oarazilar kimi, Dagliq Qarabagin da arazisinds olan
isgalc1 vo iggal tiglin calb edilmis qlivvelarin oradan ¢okilmasini taleb edir. Bu
tolob tam olaraq icra edilmamisdir. Bu baximdan Dagliq Qarabag arazisinds
olan stilhmaramli qiivvalar yeni status quo yaratmaq deyil, BMT Toahltikasizlik
Surasmim Qatnamsolori deyildiyi kimi Dagliq Qarabagin orazisinds olan
isgalc1 vo isgala calb edilmis qiivvelerin oradan ¢ixarilmasini da temin
etmoalidir. Ateskesin davamli siilhe c¢evrilmosinin sgorti moehz BMT
Tohliikasizlik Surasmin talsb etdiyi kimi Azerbaycan suverenliyinin Dagliq
Qarabag arazisinds de temin olunmasi ile miimkiindiir.

Nozora almmalidir ki, ermonilorin son yiizillikde niimayis etdirdiyi
tocriibs mohz veziyyeti 6z movgelarini giliclondirmak, belslikle da erazi
iddialarmi, orazilori menimsamok siyasatini reallasdirmaq tigiin istifads
etmak istigamoatinds olmusdur. Bunun tigiin ermani tarafi ¢ox hallarda ns
imzalarmna, no do verdiklari s6zloro omaol etmisdir. Tarix ermanilarin daim
hiiquga deyil, mahz giico hormat etdiyini siibut etmisdir. Bu daim bels
qalacaqdir ve Azarbaycanin giiclii ve ay1q olmaqdan basqa yolu yoxdur.

Notica

Gilc elo bir nosnadir ki, hom insan miunasiboatlorinds, ham olkadaxili
hiiquqda, ham da beynalxalq hiiquqda halledici rol oynayir. Glictin qadagan
edilmasi miimkiin deyildir. Giic insan tebistinin elo bir parcasidir ki, onu
insandan va insanin qurdugu nasnslerdan ayirmaq geyri-miimkiindiir. Insan
vo onun qurdugu nasnalar giico oldugu kimi he¢ bir diger amile reaksiya

126



Fevral | 2021 Beynalxalq Hiiquq

vermir. Yalniz giic totbiqginin qarsisinda bu ve digar harakatin edilmasi yaxud
edilmamasi yolunu tutur.

Glic daxili hiiqugda oldugu kimi, beynalxalq hiiqugqda da hiiququn
aliliyinin temin edilmasinin 6namli elementidir.

Glicden istifadeni sivillosdirmoak, giliclin istifadasi ticlin legitim osaslar
yaratmaq mimkiindiir. BMT Nizamnameasini, eloce de onlarla beynalxalq
hiiquqi senadi hazirlayanlar mahz bu noqteyi-nazarden yanasaraq giiciin
istifadasini sivillagdirmaya ¢alismisdir. Tkinci Diinya Miiharibasindan sonra
bu miisyyan qader miimkiin olmus, hatta Sovet ittifaginin méveudlugunun
son illarinds isgal (Iraqin Kiiveyti iggali) faktina qarsi birge (kollektiv) giic
totbigi niimunasi bels olmugsdur. Amma bu 6z niimunasinds yegans hal
olmus vo bir daha tokrarlanmamisdir, hatta eyni tarixi dovrde bas vermis
Azarbaycan Respublikasinin srazilerinin isgalma garsi eyni movqge niimayis
etdirilmomisdir.

Giictlin istifadasinin sivillagdirilmasi ve faydali oldugu yerlards beynalxalq
hiiququn pozulmasima qars: istifadesi diger terafden beynalxalq hiiququn
aliliyinin temin edilmasi {i¢iin 6nemlidir. Dovlstlar beynslxalq hiiququn
aliliyinin temin edilmosi {iciin giic tatbiqinin effektiv mexanizmini BMT
Tohliikesizlik Surasmmn timsalinda yaratdiglarmni diistinselor ds, son
onilliklarin tacriibasinde bu mexanizmin effektiv olmadig1 goriinmiisdiir.
Oksing, Avropa Birliyinds iqtisadi sahade Avropa Birliyi ve tizv ddvlatler
arasinda movcud olan ortaq sslahiyyatlarls (shared competences) baglh
subsidiarlig prinsipinin®® beynoalxalq hiiququn aliliyinin tamin edilmasi {iglin
legitim giic tatbiqi hallarinda istifadesi diistiniile bilondir. Burada, albatts,
“gtic tatbigi”-nin onun insan talafati (kombatant yaxud geyri-kombatant) ils
bagli naticalerinin ve an asasi dovletlerin 6z miilahizalarine gore herbi
glicdan istifadeyo meyili olmalar:1 ciddi nazere alinmalidir. Bununla bels,
movcud diinyanin harbi giiciin tetbiqi ilo bagl veziyyeti mehz subsidiarliq
prinsipindes oldugu kimidir. Bels ki, siyasi ve harbi qiidrati olan dovlstlar
glicii lokal qaydada (bazan (ya da daha ¢ox) beynalxalq siilh ve tohliikasizlik
ticlin deyil, mahz 6z tohliikesizlikleri {igiin) totbiq edir, bazi hallarda bunun
BMT Tahliikasizlik Surasmma miiracistlo qanunilesdirilmasi yolunu tutur,
bazan ise buna ehtiyac belo duymurlar. Bu baximdan movcud beynolxalq
hiiquq normalar1 giic tatbiqi ligiin istifade boazi hallarda ise sui-istifade edilir.
Azarbaycan kimi arazisi isgalda olmus dovlstlere miinasibatds isa beynalxalq
hiiquqi baza olsa da, isgal faktinin aradan qaldirilmasi iiglin kifayat edacak
soylar ortaya qoyulmamisdir. Qarabag miinagisesi timsalinda isgala maruz
qalmis dovletin erazilerini giic totbiq etmoklo azad etmasi beynslxalq
hiiqugda movcud olan mexanizmlarin yetarsiz oldugu hallarda dovlstin

8 The principle of subsidiarity | Fact Sheets on the European Union | European Parliament
(europa.eu), https://www.europarl.europa.eu/factsheets/en/sheet/7/the-principle-of-subsidiarity (son
baxis tarixi 25 yanvar, 2021).
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birtorafli qaydada giic totbiq etmasi ilo masalalarin hallinin mimkiinliytini
va qanuniliyini bir daha niimayis etdirdi.

Dovlatlarin beynslxalq hiiququn aliliyinin tomin edilmasi tiglin giic totbiq
etmok hiiququnun ve vazifesinin oldugu Azsrbaycanin Qarabag
miinaqisasinin hallinds giic totbiq etmasi ilo bir daha tesbit edilmis olur.

Diinya dovletlarinin, eloco do beynslxalq tagkilatlarin, o ctimladen BMT
Toahliikesizlik Surasmin Azerbaycanin bu hiiququnun olmasmin aksini
miiayyan etmamasi isa bu hiiququn oldugunu ve isgalc1 dovlati getnamalarin
icrasina macbur etmak {igiin istifads edils bilaceyini bir daha gostarir.

Nozoaro alsaq ki, stilh miiqavilesi imzalanmayib Azarbaycanin giic tetbiq
etmoak hiiququndan istifade se¢imi, alalxiisus da, Ermenistan oarazisinden
Azarbaycana qarsi olan hiicumlara miinasibatde davam etmakdadir.
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Naman Anand & Dikshi Arora®

THE “DARK” REALITY OF A “FAIR” MARKET: A CASE
AGAINST “RACIST” TRADEMARKS & THE
PERNICIOUS PRECIPICES OF PUBLIC POLICY

Abstract
“To know values is to know the meaning of the market”

Charles Dow
The tragic death of George Floyd on 25 May 2020 and the subsequent protests (as a part of
the #BlackLivesMatter Movement) that shook the world thereafter have once again, brought
the deep-rooted issues of xenophobia and casteism to the fore. However, it is quite ironic that
from India’s Fair & Lovely Face Cream? to America’s Aunt Jemimah’s Pancake Syrup? -
products with inherently racist and/or xenophobic credentials are not just commonplace,
but have also shown solid growth across capital markets worldwide.

As the origin of any marketable product lies in the realm of Intellectual Property (IP), the
present article seeks an answer to just one question. Is it possible to refuse the registration
of, or to delist a Trademark on the account of it being “racist” or “xenophobic” and thus
opposed to the principles of public policy? If so, are there any legal hurdles involved?

The authors shall try to answer this question by looking at past and present instances of
Trademark Application rejections, Case Laws, and National and International requlations.
This paper shall also seek to move a step forward from Bonadio’s publication related to
‘Racist Trademarks’, published in the Marquette Intellectual Property Law Review? by
looking at how the #BlackLivesMatter and #MeToo movements have proven how the
antediluvian principles of “laissez faire” and “Public Policy” ignore certain deep-rooted
truths about caste, race, economic privilege and the deeply fractious nature of social milieus
in America and other Commonwealth states.

Annotasiya
“Dayari anlamaq bazarin mahiyyatini anlamaq demakdir”

Carlz Dou
Corc Floydun 25 may 2020-ci ilda faciavi Oliimii va diinyam sarsidan sonraki etirazlar
(#BlackLivesMatter harakatimin bir hissasi kimi) bir daha dorin koklii ksenofobiya va

* 3 Year LL. B (Hons), Rajiv Gandhi National University of Law; Founder & Managing Editor
Indian Journal of Projects, Infrastructure, and Energy Law; Research Assistant Dr. Heather Katharine
Allansdottir, Visiting Fellow, Lauterpacht Centre for International Law (LCIL), University of
Cambridge. Hon'ble Vice Chancellor's Nominee Member; RGNUL Financial & Mercantile Law
Review [RFMLR] (9" Most Cited Law Review in India - SCC Online Law Review Rankings-
Sep'20).

2" year LL.B (Hons), Rajiv Gandhi National University of Law (RGNUL), Punjab.

1 Seema Chishti, Explained: Why Dropping the ‘Fair’ from Fair and Lovely Cream Matters: Or Does
It? (2020), https://indianexpress.com/article/explained/fair-and-lovely-rebranding-hindustan-lever-
racism-protests-6476480/ (last visited Jan. 9, 2021).

2 Angelina R Riley & Sonia K Katyal, Aunt Jemima is Gone: Can We Finally End Racist Branding?
(2020), https://www.nytimes.com/2020/06/19/opinion/aunt-jemima-racist-branding.html (last visited
Jan. 9, 2021).

% Enrico R Bonadio, Brands, Morality and Public Policy: Some Reflections on the Ban of
Controversial Trademarks, 19 Marquette Int. Prop. L. Rev., 43-61. Available at:
https://scholarship.law.marquette.edu/cgi/viewcontent.cgi?article=1270&context=iplr
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kastacilig masalalarini giindoma gatirdi. Lakin Hindistamin “Fair & Lovely Face Cream”-
don Amerikamin “Aunt Jemimah’'s Pancake Syrup”-na gadar irqci va/va ya ksenofob
gostaricilara malik mahsullarin yalmz adi deyil, hom da diinya miqyash kapital bazarlarimda
méhkam artim niimayis etdirmasi olduqca istehza dogurur.

Hor hansi satilan mahsulun mongayi ©qli Miilkiyyat sahasinda oldugu iiciin hazirki
maqala sadaca bir suala cavab axtarir: Ticarat markasimin irqei va ya ksenofobik oldugu va
bununla da dévlat siyasati prinsiplaring zidd oldugu sababindan geydiyyatdan imtina etmok
va ya siyalidan ¢ixarmaq miimkiinmiidiir? Eladirsa, qanuni angallor varmi?

Miialliflor bu suali kegmis va indiki ticarat markas: iiciin miiraciatlorin radd edilmasina,
mohkamoa qanunlarina, milli va beynalxalq gaydalara baxaraq cavablandirmaga calisacaqlar.
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Introduction
citizens gathered across cities in the United States to protest the tragic
death of George Floyd, various individuals filed applications before
the United States Patents and Trademarks Office (USPTO) in order to
trademark the slogans “#BlackLivesMatter” and “I can’t breathe” for
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commercial use- ranging from T-Shirts to Moscato Wine.* Although legal
experts have stated that such efforts have failed before and may fail again,®
the fact that numerous fresh applications were filed (with 20+ containing the
phrase “Black Lives Matter” approved out of which a vast majority are owned
by non-blacks),® as opposed to just 14 in the last 3 years, is a clear indication
of the inter-cultural significance that this movement holds and how
Intellectual Property can be the catalyst that drives the resistance against
racism and xenophobia and blends it with the global market.

However, it is important to note that sometimes IP, not just in the US but
in other developed and emerging economies too, is more of a foe than a friend.

I. Laissez Faire in intellectual property and capital

markets- a breeding ground for racism

The markets of any modern-day capitalist economy are characterised by
the phrase, Laissez Faire, which was first quoted by French economic theorists
Dr. Francois Quesnay and Marquis de Mirabeau in the early 18" century.” This
was later expanded in Adam Smith’s Wealth of Nations in 1776,% although there
are scholars who disagree with the fact that he is “not the theoretical ancestor
of modern laissez-faire economics”.’

The term literally translates to the phrase “leave it be” or “let it be”, and
supports the idea of a market economy that regulates its own self, devoid of
any interference by the institutions of the state.!® This philosophy, although
post-dated in comparison to the Statute of Monopolies, 1624 and the British
Statute of Anne, 1710 (which are the earliest known statutes of Copyright and
Patent Law)!! left an indelible blot on the concept of IPR, one which the world
is suffering from even two centuries years later - a lack of empathy towards
the interests, emotions and wellbeing of the disadvantaged (economically or
socially), differently-abled and the minorities.

Although there was a marked growth in the principles of Democracy and
Constitutionalism (particularly with the growth of grounds such as
“opposition to the principles of public policy”) in the last 2 centuries - the

4 Michael Tobin, “Black Lives Matter” Trade Applications Surge after Protests (2020),
https://www.bloomberg.com/news/articles/2020-06-24/-black-lives-matter-trademark-applications-
surge-after-protests (last visited Jul. 2, 2020).

® lbid.

6 Justia Trademarks, https://trademarks.justia.com/search?g=black+lives+matter (last visited Sep. 13,
2020).

" Gustav Schachter, Francois Quesnay: Interpreters and Critics Revisited, 50 Am. J. of Eco. & Soc.
313, 315-317, 313-322.

8 Christopher W. Calvo, The Emergence of Capitalism in Early America, 27-74 (2020).

9 John F. Henry, The Ideology of the Laissez Faire Program, 42 J. of Eco. Issues209,209 (2008).

10 Paul Tracy, What is Laissez Faire? (2020), https:/investinganswers.com/dictionary/l/laissez-faire
(last visited Jul. 2, 2020).

11 |sabella Alexander, All Change for the Digital Economy: Copyright and Business Models in the
Early Eighteenth Century, 25 Berkeley Tech. L. J. 1351, 1353 (2010).
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rudimentary thought of those who decide whether to register a Trademark or
a Copyright has remained strikingly similar throughout. In the simplest
possible terms- If it is original, unique and possesses commercial utility, give
it a green signal. Racist, Misogynist, Xenophobic, Homophobic and etc. - well,
let the market decide! Thus, it was and is presumed that any of those
allegations, if true, will result in the market punishing the product for the
same by refusing to buy it.

However, it is important to note that the market is always tempered by two
strong factors - money and power, the latter leading to the accumulation of
the former, or vice versa. Those who were the beholders of these two precious
resources turned into the “visible market majority” (even though they may
not be in “numerical majority”, as is seen in the case of mid-19* century
America where there was no black stockbroker apart from Jeremiah G.
Hamilton,'? who was also not a revered figure in his community)*® - and thus,
their views decided what was morally acceptable and what wasn’t simply
because they possessed the highest “purchasing power”. Even in 2020, the
situation remains eerily similar- out of 600+ Billionaires in the United States,
only 5 of them are black, with Oprah Winfrey the only black woman.!*

In the meantime, consumerism has taken over our thinking and controlled
the way we react. From Fairness Creams to a Physical Education textbook in
India prescribing “36-24-36" as the “ideal figure” for women' - the rot runs
deep.

This, in turn, brings us to the issue of “public policy”, and the numerous
instances in which it has been utilised as a ground to set aside a Trademark
or a Copyright application.

I1. Public policy as a ground for
rejecting/delisting trademarks: an analysis

of case laws in the United States
Although courts across commonwealth nations tend to agree to the fact that
there is no harmonious definition of the “unruly horse”¢ called public policy,
and that it must be determined on a case-to-case basis, there seems to exist
certain broad parameters which Common Law Courts, in general, agree upon

12 Timothy Verhoeven, Shane White, Prince of Darkness: The Untold Story of Jeremiah G. Hamilton,
Wall Street’s First Black Millionaire, 36 Australasian J. of American Studies: Regionalizing
American Studies 149, 149-151 (2017).

13 Taylor Nicole Rogers, There are 607 Billionaires in the United States, and only 5 of them are Black
(2020), https://www.businessinsider.in/thelife/news/there-are-607-billionaires-in-the-united-states-
and-only-5-of-them-are-black/articleshow/74090350.cms (last visited Jan. 9, 2021).

14 1bid.

15 India TV News Desk, CBSE Class XII textbook defines “36-24-36" as the best female body shape,
sparks row (2017), INDIA TV (https://www.indiatvnews.com/news/india-chse-class-xii-textbook-
defines-36-24-36-as-best-female-body-shape-sparks-row-376825) (last visited Jan. 9, 2021).

16 See Richardson v. Mellish (1824).
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to constitute the term “public policy”- (1) They are decisions taken by the
government, (2) They are taken for the benefit of society “at large” and (3)
taken post consultation with all stakeholders. However, in developing nations
where caste, class and race rule the roost; it goes without saying that the
reality of how public policy is formulated is inherently different. All said and
done, the invisible hand is actually not as invisible as it was two to three
centuries earlier.

We shall now delve into the few known cases where a Trademark, Design
or other IP symbols were challenged or rejected on the grounds of public

policy.
A. In Re Riverbank Canning Co. (1938)

This is a case that took place prior to the enactment of the Lanham Act,
when the Trademark Act, 1905 was in force.

In the present case,'® a man named Mr. Zerillo (born in 1889) immigrated
to the United States at the beginning of the 20" century and eventually settled
in the city of Riverbank, California in 1924 and set up the Riverbank Canning
Co. (the plant was subsequently acquired by the Gangi Brothers post the
Second World War? and then by Aiello Brothers and Co, now called
Contadina, and was one of the United States’ earliest known manufacturers
of canned pear tomatoes) soon thereafter, and began to produce canned pear
tomatoes. As the label’s fame grew nationwide, the plant also began to
manufacture canned peaches, pears, fruit cocktail and spinach.

In 1932, Zerillo founded the Riverbank Wine Co? and filed an application
in order to trademark the name “Madonna Wine” on January 20, 1934, and
was published on July 17, 1934. In the intervening period, an opposition was
tiled “based on the likelihood of a confusion in trade”.? Upon perusal by the
Examiner of Trademarks, the application was rejected on October 8, 1934, on
the ground that it was in violation of Section 5 (a) of the 1905 Act as it was
“scandalous, immoral and offensive”. The Commissioner of Trademarks
further upheld the Examiner’s decision, upon which the appeal was filed
before the Court of Customs and Patent Appeals.

The Court upheld the original decision of the Examiner, stating that:

“It is true that the Bible records that the Savior changed water into wine at the
behest of his Virgin Mother at the wedding feast, and quotations can be made

1715 U.S.C. Available at:

https://www.ipmall.info/sites/default/files/hosted resources/lipa/trademarks/Prel anhamAct 086 Act
of 1905.htm (last visited Aug. 3, 2020).

18 See Riverbank News RIVERBANK NEWS (1993),

https://www.newspapers.com/clip/38549366/riverbank-news/ (last visited Aug. 3, 2020).

19 Teresa Giovanzana, Delicious Tomato Memories (2013),

http://www.teresagiovanzana.com/delicious-tomato-memories (last visited Aug. 3, 2020).

20 Supra note 16.

2L In Re Riverbank Canning Co., 95 F.2d 327 (1938),

https://www.leagle.com/decision/193842295f2d3271326 (last visited Aug. 3, 2020).
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from the Bible commending the use of wine; but it is also true that the evils
growing out of the excessive use of intoxicating beverages are probably much
greater today than they were 1900 years ago... The Virgin Mary stands as the
highest example of the purity of womanhood and the entire Christian world
pays homage to her as such... In our opinion, to commercialize the name of,
or a representation of, the Virgin Mary as a trade-mark is of very doubtful
propriety, and we feel certain that its use upon wine for beverage purposes
would be shocking to the sense of propriety of nearly all who do not use wine
as a beverage, and also to many who do so use it; therefore, we think such use
of the word "Madonna" would be scandalous and its registration prohibited
under said trade-mark act”.?

B. Washington Redskins trademark dispute (1992)

The origins of this controversy lie in the year 1933; one-year post the National
Football League adopted the format because of which it has become world-famous
today.? The team, which was initially founded as the Boston Braves was rechristened
by its owner George Preston Marshall as the Washington Redskins in 1934. However,
the rationale behind this decision is disputed —some scholars argue that it was in order
to retain the Native American imagery of the team, whereas other scholars argue that
it was in order to honor their team coach William Henry Dietz; who possessed Native
American ancestry (although that, too, is a disputed fact).?*

The name came under fire from Native Americans as it consisted of a slur® that
has been historically used in order to disparage the Native American community,>
with protests getting particularly vehement during the 1960s and resurging in wake
of the #BlackLivesMatter movement and the broader campaign to eradicate racism in
America.

In 1992, Suzan Harjo and six other Native Americans filed a case before the TTAB
demanding that the Trademark be revoked as it disparages the sentiments of the Native
American community. After 7 years of prolonged legal battle, the TTAB cancelled the
registration of the trademark in 1999, basing its decision on a violation of Section 2(a)
of the Lanham Act, stating that “the subject marks may disparage Native
Americans and may bring them into contempt or disrepute”.?

22 d.

23 Steve Fiorillo, History of the NFL: From the 1890s to the Present (2018),
https://www.thestreet.com/lifestyle/sports/nfl-history-14761022 (last visited Oct. 2, 2020).

2 Richard Leiby, The Legend of Lone Star Dietz: Redskins namesake, coach- and possible impostor?
(2013), https://www.washingtonpost.com/lifestyle/style/the-legend-of-lone-star-dietz-redskins-
namesake-coach--and-possible-imposter/2013/11/06/a1358a76-466b-11e3-bfOc-

cebf37c6f484 story.html (last visited Oct. 4, 2020).

% John McWhorter, Why ‘Redskins’ Is a Bad Word (2015), https://time.com/4070537/redskins-
linguistics/ (last visited Oct. 2, 2020); See also Dr. Daniel R. Reid.

26 Nancy Shoemaker, How Indians Got to Be Red, 102 The American Historical Rev. 625, 625-626
(1997).

27 Steptoe & Johnson, Trademark Sensitivity: Learning from the Washington Redskins (2014),
https://www.natlawreview.com/article/trademark-sensitivity-learning-washington-redskins (last
visited Oct. 10, 2020).
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The owners of trademark appealed and the District Court of Columbia
reversed the USPTO's decision on the grounds of insufficient and no
substantial evidence of disparagement? in 2005 while the subsequent appeals
were rejected stating that the plaintiffs had claimed their rights in a delayed
and untimely manner.

Later in 2013, a petition was filed by Amanda Blackhorse and a group of
other Native Americans before the USPTO to cancel the trademark as it was
disparaging to Native Americans. TTAB granted the petition and held that
the registration should be cancelled in 2014, leading the owners to file an
appeal at the United States District Court for the Eastern District of Virginia.?
After the District Court overturned the appeal, the petitioners approached the
Supreme Court. However, while the dispute was going on, the court
unanimously held Section 2(a) of the Lanham Act unconstitutional in Matal
v. Tam- thus making the Petitioners withdraw their appeal.®

After along legal battle over the trademark erupted onto the streets in wake
of the #BlackLivesMatter movement George Floyd and the risk of severing its
ties with sponsors® such as FedEx, Nike, PepsiCo, etc. if the team does not
reconsider its name® - Daniel Snyder (the owner of Pro Football Inc, the
corporate entity holding all the legal rights of the team) agreed to temporarily
change the name of the Washington Red Skins Team to the “Washington
Football Team”, with a single letter block “W” as a logo for the 2020 NFL
season before coming up with a new permanent name in 2021.

III. The “Bin Laden” trademark rejections (2001 & 2007)

A. Switzerland

On 16" August 2001, Yeslam Bin Ladin, one of the 54 siblings of global
terrorist Osama Bin Laden registered a trademark “Bin Ladin” in order to
market sports goods under the ambit of his company, Falcon Sporting Goods.
Bin Ladin’s contention that he had only registered the trademark to make sure
that no one else used it was rejected. The Swiss Federal Institute of Intellectual
Property proceeded to ban the trademark (consequently withdrawing the
protections it enjoyed in then 70 other TRIPS signatory nations) citing that it
could lead to “violence or offensive reactions” by the public at large,®

28 Pro Football, Inc. v. Harjo 415 F. 3d 44 (D.C. Cir. 2005).

29 Pro Football, Inc v. Blackhorse 112 F. Supp. 3d 439 (E. D. Va. 2015).

30| ee Rowland, Esha Bhandari, Brett Max Kaufman, Cancellation of a Trademark based on
disparaging language (2015), https://acluva.org/en/cases/pro-football-inc-v-blackhorse (last visited
Jan. 9, 2021).

31 Liz Clarke, FedEx Calls on Redskins to Change Name Following Investors’s Demands on
Sponsors (2020), https://www.washingtonpost.com/sports/2020/07/02/fedex-redskins-name-change/
(last visited Jan. 9, 2021).

32 Allen Kim, Wayne Sterling, Washington’s Football Team to Call Itself Washington Football Team
until It Settles on a New Name (2020), https://edition.cnn.com/2020/07/23/us/washington-football-
team-spt-trnd/index.html (last visited Jan. 9, 2021).

33 Swiss Ban “Bin Ladin”Ladin’ Trademark (2002),
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especially with regards to the terror attacks that took place across the United
States precisely one month post the registration of the trademark. The same
was never challenged in Court.

B. United States of America

In February 2007, a man named Alexandre Batlle paid 325$* in order to
apply to trademark “Obama Bin Laden”, a name which conflated Barrack
Obama (then a Presidential Candidate) and the terrorist Osama Bin Laden.
Batlle planned to sell T-Shirts and other merchandise via his website
www.obamabinladen.net. One of the most famous T-Shirts that Batlle sold
due to the trademark application becoming national news was one of Barrack
Obama in a white robe and turban holding a machine gun and of Hillary
Clinton in an abaya.

In response, the same was rejected as it falsely suggested “a connection
between the individuals Osama Bin Laden and Barrack Obama”.® It further
went to state that Batlle would require the permission of both the individuals
to register the same. Lastly, and most importantly, the “public policy” ground
of “scandalous content”* was used by the US Patent and Trademarks Office
(USPTO) in order to reject the trademark. It explained that the trademark was
inherently scandalous as the name Bin Laden evoked “public disgrace and
anger” with regards to the 9/11 terrorist attack. However, it is interesting to
note how open-ended and ambiguous the definition of the term is. Any
material is said to be scandalous as per the U.S.C. if the same is “disgraceful,
offensive or disreputable”.

The question that arises is - causing disrepute to whom and by what extent?
The answer remains inherently couched with class privilege dating back to
the antediluvian times- “a substantial composite of the “general public”....in the
context of contemporary attitudes”,* although it’s crucial to note that meanings
of the term encompassed in various dictionaries have been relied onto in past
decisions by Courts of Law in the US.® Needless to say, numerous
terminologies such as the “general public” and “contemporary attitudes” may
be interpreted very differently based on one’s socioeconomic background.
Although Batlle was given 6 months to appeal the decision, the same was
never done.

http://edition.cnn.com/2002/\WWORL D/europe/07/18/gen.swiss.label/ (last visited Jul. 19, 2020).

34 «“Obama Bin Laden” Trademark Rejected (2007), https://www.cbsnews.com/news/obama-bin-
laden-trademark-rejected/ (last visited Jan. 9, 2021).

35 Washington Post, Patent Office Rejects rejects Trademark for “Obama Bin Laden” (2007),
https://www.chron.com/news/nation-world/article/Patent-Office-rejects-trademark-for-Obama-bin-
1567162.php (last visited Jul. 19, 2020).

3% 15 U.S.C. sec. 1052(a).

37 1bid.

38 Supra note 19, 17.
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IV. Matal v. Tam (2017)& Iancu v. Brunetti (2019): One

step forward, two steps backward?

In the former case, Simon Tam and his Asian-American friends founded a
rock band in Portland named “The Slants”, in 2006 and released their first
album “Slanted Eyes, Slanted Hearts”.> They saw their name as an expression
of their American-Asian entity, which they sought to “reclaim” as it leads to
the empowerment of and stood for the solidarity of his ethnic community.*
They eventually filed a trademark application in 2011, which was promptly
rejected by Michelle Kwok Lee, the Director of the USPTO as being contrary
to the provisions of section 2(a) of the Lanham Act.*!

Tam appealed to the Trademark Trial and Appellate Board (TTAB) and
alleged that the USPTO’s decision was arbitrary and also pointed out the
USPTO’s past approval of trademarks such as “Niggas With Attitude”
(NWA) (2000), Dykes on Bikes* (2003),Celebrasians* and Dago Swagg.

The TTAB declined Tam’s appeal on the ground that the trademark
application fell under the ambit of the “Central Hudson Test”,*> and relied
primarily on two out of the four pillars stipulated in the test, namely - (1) That
the meaning of the term “Slants” clearly refers to an identifiable person or
community (in this case, the Asian community) and (2) it disparaged the
referred group.* The Board went on to note that the band can still use this
mark and the Board’s refusal to register the same did not violate the
appellant’s First Amendment rights. It is interesting to note that the tort of
“passing off” may also be used to protect against an intellectual property
devoid of Trademark Protection, but that is a discussion for another day.

Tam further appealed at Federal Circuit, claiming that his rights enshrined
under the First Amendment had been violated.*” Judge Anthony Kennedy opined
that the government could not discriminate between different trademark applicants
based on their viewpoints or opinions by the way of prohibiting their speech, even
more so while giving the clean chit to expressions that are complementary or benign
in nature. The USPTO argued that Trademarks are primarily a medium to facilitate

39 See Slanted Eyes, Slanted Hearts, http://www.theslants.com/album/slanted-eyes-slanted-
hearts/theslants _coverart/ (last visited Jan. 9, 2021).

40 Simon Tam, The Slants on the Power of Repurposing a Slur (last visited Jan. 9, 2021).

(2017), https://www.nytimes.com/2017/06/23/opinion/the-power-of-repurposing-a-slur.html (last
visited Jan 9. 2021).

“1In re Tam, 808 F.3d 1321 (2015).

42 In Battle over Band Name, Supreme Court Considers Free Speech and Trademarks (2017),
https://www.npr.org/2017/01/18/510310945/in-battle-over-band-name-supreme-court-considers-free-
speech-and-trademarks (last visited Jan. 9, 2021).

3 1bid.

4 1bid.

4 Central Hudson Gas & Electric Corp. v Public Service Commission (1980); See also Deirdre
O’Donoghue, How the Central Hudson Test Influenced Commercial Speech (2019),
https://learn.g2.com/commercial-speech (last visited Jan. 9, 2021).

% In re Tam, 108 U.S.P.Q.2d (BNA) 1305, 1309, 13111313 (T.T.A.B. 2013).

47 In re Tam, 785 F.3d 567, 568-56969, 571 (Fed. Cir. 2015).
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expression whereas the Government argued that the inherent nature of trademarks is
commercial. Judge Kennedy went on to agree with the government’s opinion and also
noted that Trademark Registration is purely to gain a foothold in capital markets and
thus it would not be fair for any of the organs of the government to interfere in the
same. Judge Moore further highlighted that Section 2(a) of the Lanham Act is
unconstitutional as it satisfied the “doctrine of vagueness”. On the contrary, Judge
Dyk went on to say that Trademarks lack the expressive characteristics that would
cause a violation of Tam’s First Amendment rights. Judge Lourie reiterated the
TTAB’s decision when he opined that Tam’s right to speech is not violated due to
denial of registration as without federal registration too he can use the mark.

The USPTO appealed the decision while raising the question: “whether the
disparagement provision in 15 U.S.C. 1052(a) is facially invalid under the Free
Speech Clause of the First Amendment?”4

The petition for certiorari was granted in September 2016. On 19 June 2017,
the SC voted unanimously (8-0) to affirm the decision of the lower court and held that
the law prohibiting trademarks that disparage any person, living or dead, is
unconstitutional as the Section 2(a) of the Lanham Act violated the Free Speech
Clause that is guaranteed by First Amendment. Justice Samuel Alito further reasoned
that the ban on disparaging terms violated the “bedrock principle” of the First
Amendment,* as banning some and allowing others trademark on the grounds
of them being “obscene and/or disparaging” will create a strong disincentive
for some expressions and thus give preference to certain discourses over the
others- for example, giving the green signal to a trademark application titled
“Trump = America Great Again” and denying “Frump—= America Great
Again”.

V. Iancu v. Brunetti
Erik Brunetti, along with skateboarder Natas Kaupas (who left the
company later), founded a clothing brand named Friends U Can’t Trust>
(FUCT) in Los Angeles in 1990 and filed as a business under the name “FUCT
Designs” in 1991.>! Brunetti had chosen the unique acronym because he
wanted people to question its pronunciation.>> The brand gradually gained

48 Lee v. Tam, No. 15-1293 (2015).

49 David L. Hudson Jr., Matal v. Tam (2017), https://www.mtsu.edu/first-
amendment/article/1528/matal-v-
tam#:~:text=In%20Matal%20v.,it%20expresses%20ideas%20that%200ffend.%E2%80%9D (last
visited Jan. 9, 2021).

%0 Supreme Court Review to Government Ban on Fuct& Other “Scandalous” Trademarks (2019),
https://www.thefashionlaw.com/the-validity-of-fuct-and-other-immoral-or-scandalous-trademarks-is-
back-in-question/ (last visited Jan. 9, 2021).

51 See generally Erik Brunetti, Aaron Rose, Gary Warnett, Fuct (2013).

52 lan Michna, Discussing the History of FUCT & the Current Streetwear Market (2019),
http://www.jenkemmag.com/home/2019/05/23/discussing-history-fuct-current-streetwear-market/
(last visited Jan. 9, 2021).
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steam due to its counter-cultural marketing and subversive advertising,
particularly amongst skateboarding enthusiasts.

In 2011, Erik Brunetti filed a federal trademark application in order to
safeguard the brand against a large number of online market players
knocking off its products. However, the USPTO rejected the application on
the basis that the name is phonetically similar to the vulgar slang “fuck” and
declared it as “immoral and scandalous” as per section 2(a) of the Lanham
Act, which was later upheld by the TTAB in 2014.

Brunetti further appealed to the United States Court of Appeal for the
Federal court and the American Civil Liberties Union (ACLU) argued on
behalf of the company. At one hand, the Federal Circuit accepted that
although “Fuct” sounds like a vulgar word and might, prima facie, fall under
the ambit of “scandalous” of section 2(a) of the Lanham Act - it is important
to interpret the same in light of the Supreme Court’s affirmation in Matal v.
Tam related to “disparaging” trademarks and ruled that the TTAB’s
trademark rejection amounted to a violation of applicant’s right to speech.
AndreiIancu, USPTO’s director, filed a writ of certiorari to the Supreme Court
and the key question is whether the trademark application for the word
“FUCT” could be rejected on the ground of it being “immoral” or
“scandalous”. The Supreme Court observed that similar trademarks such as
“FUCK” and “FUBAR” were previously granted approval by the same office
which has now rejected “FUCT”. On 24 November 2019, the ban was struck
down on the ground that it violates the First Amendment Rights of the
applicant, read with the “no discrimination based on viewpoint” policy of the
Supreme Court in light of Matal v Tam.*® Even the Trump administration
opined that undermining the law would lead to a market flooded with
scandalous and shocking trademarks and images but all nine justices argued
that the ban on “scandalous or immoral” speech stood in the way of free
expression.

While going beyond United States Code, we can find that the protection of
trademarks is envisaged under the Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS - under Articles 15-21) and that the
definition of the term “trademark’ given under TRIPS is similar to that given
by European Union. An application can also be made for a Community
trademark under Article 4 of Regulation No. 40/94 of the European Union,
also known as the Community Trade Mark Regulation (CTMR). In many
ways, the Lanham Act’s provisions and definitions are consistent and echoed
in the international standard. International law recognizes and acknowledges
the concept of Community Trademarks and also permits countries, states, or
regions to protect the same. However, similar claims are likely to be rejected

53 lancu v. Brunetti, 588 U.S. 18, 6 (2019). Available at:
https://www.supremecourt.gov/opinions/18pdf/18-302 e29qg.pdf
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under United States law if the Courts form an opinion that the Community
Trademark would, prima facie, not protect history, facts, or language.>

Matal v. Tam & Iancu v. Brunetti have once again opened up a debate on
the right to use words that allegedly harm the sentiments of the public and
are a clarion call with regards to the importance of understanding the
intersection between social justice, capital markets and intellectual property.

VI. Trademark controversies around the world

A. United Kingdom

1. The “Fcuk” trademark controversy (2000-2020)

In the early 1970s, Stephen Marks incorporated an enterprise, French
Connection; whose parent company named French Connection Group PLC is
listed on the London Stock Exchange® (debuting on 31 July 1998) and has
stores (dealing in clothing, homeware and accessories) in the UK, US, Canada
and across the globe. In the early 2000s, the UK based wholesaler and retailer
started using the word “fcuk” during its advertising campaigns. Around the
same time, Dennis Woodman, a retired businessman in the UK, challenged
the use of the FCUK brand, alleging it to be against “generally accepted
principles of morality or public policy”, based on Section 3(3)(a) of the 1994
Trade Marks Act (UK). In response to the same, the company cited prevailing
trademarks such as Dick & Fanny which were deemed to be acceptable.>

The Court concluded that the word “FCUK” was not phonetically or
visually identical to the swear word, though it might be interpreted,
depending upon the circumstances, as the swear word- however, in any case,
“FCUK” was not the word itself. In a similar case, Kevin Scranage’s Trade
Mark Application” (also known as the “FOOK” case) was rejected as the
Court was of the opinion that the word “FOOK” was phonetically similar to
the word “FUCK” %8

In the “FCUK” case, the court drew a line and opined that there was a
difference between a mark that was considered to be against “generally
accepted moral principles” and a mark that merely offended some sections of
the society. The aforementioned observation was also seen in the Tiny Penis
trademark rejection matter, where the Court had ruled that the Trademark

5 Sarah La Voi, Cultural Heritage Tug of War: Balancing Preservation Interests and Commercial
Rights, 53 DePaul L. Rev. 875, 880 (2013).

%5 See French Connection Group PLC (2020),
https://www.londonstockexchange.com/stock/FCCN/french-connection-group-plc/company-
page?lang=en (last visited Nov. 7, 2020).

% FCUK Slogan “not offensive” (2005),
https://www.theguardian.com/media/2005/dec/21/marketingandpr.advertising (last visited Jan. 9,
2021).

57 Kevin Scarange’s Trademark Application No. 230950 (2005).

%8 Susan Barty, UK: FCUK Trade Mark-not Valid (2006),
https://www.mondag.com/uk/trademark/41096/fcuk-trade-mark--not-invalid (last visited Jan. 9,
2021).
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(which was to be used for a clothing brand) was against the principles of
morality and public policy.>

Nonetheless, FCUK continues to face issues in registering its trademark in
other Common Law jurisdictions, such as India,® where it filed an application
in 1998 and advertised the same in 2016 (which is a legal requisite prior to the
conferment of a trademark in India) but has been unable to register the same
in the face of immense opposition.

2. Section 3 (3) (a) and the “shock value” conundrum

The aforementioned cases prove that a re-examination of Section 3(3)(a) is
needed along with a host of other factors in order to ascertain whether it is
against the generally accepted principles of morality, such as the trademark
justifiably causing censure or outrage amongst an identifiable group or
section of the public that is undermining their social, family or religious
values. The Appointed Person® also asserted that the moral principle should
be identified and particularly, in the cases where children might be exposed
to swear-words there exist a prohibition on their usage.

The intrinsic and fundamental qualities of the trademark and the way in
which the public uses the word and not only the conduct of the applicant
should be taken into consideration along with Article 10 of the European
Convention of Human Rights, which talks about Freedom of Expression and
the ‘Reasonable Restrictions’ that can be entailed as a part of it, as to whether
there is a pressing social need to refuse registration that is proportionate to
the legitimate aim pursued.

Trademarks and advertisements should be truthful and fair as their impact
and influence on the consumers’ choices is profound and it also distorts the
competition in the market-a very good method of which is by enhancing its
“shock value”,®? i.e. by making the brand name and its marketing more
controversial and edgy — it increases its customer base, and consequently, its
market share.®

B. India

1. Tuff Shoes

As early as in the 1990s, Milind Soman and Madhu Sapre stirred a
nationwide controversy for posing nude, wearing nothing but a pair of Tuff
shoes and wrapping a python around their neck. The models were charged

% Ghazilian’s Trademark Rejection Application No. 2232411 (2001).

80 E-register & Application Status, Trade Marks Registry India, https:/ipindiaonline.gov.in/eregister/
(last visited Jan. 9, 2021).

81 Intellectual Property Office, New Appointed Persons for Designs and Trademarks (2015),
https://www.gov.uk/government/news/new-appointed-persons-for-designs-and-trade-
marks#:~:text=The%20Appointed%20Person%20is%20a,appeal %20t0%20the%20Appointed%20Per
son (last visited Nov. 12, 2020).

%2 Rosalyn Gladwin, Bullshit, I Can’t Believe that was Registered, 38 1. P. Forum 38, 38 (2006).

8 Ibid.

141


about:blank
https://www.gov.uk/government/news/new-appointed-persons-for-designs-and-trade-marks#:~:text=The%20Appointed%20Person%20is%20a,appeal%20to%20the%20Appointed%20Person
https://www.gov.uk/government/news/new-appointed-persons-for-designs-and-trade-marks#:~:text=The%20Appointed%20Person%20is%20a,appeal%20to%20the%20Appointed%20Person
https://www.gov.uk/government/news/new-appointed-persons-for-designs-and-trade-marks#:~:text=The%20Appointed%20Person%20is%20a,appeal%20to%20the%20Appointed%20Person

Baku State University Law Review Volume 7:1

with indecent behavior and obscenity. Another case was filed under the
Wildlife Protection Act for the illegal use of a python in the advertisement. In
2009, after nearly 15 years of legal proceedings, the court declared them as not
guilty.

2. Cadbury Schweppes

Another controversial ad campaign that came under fire and caused
immense public outrage was a tagline used by the Indian subsidiary of the
UK based confectionery company, Cadbury-Schweppes, in 2002- featuring
the following caption:

“I am good. I am tempting. I am too good to share - “What am I? Cadbury's
Temptations or Kashmir”.

The advertisement’s attempt to compare the disputed territory with their
chocolate bar did not bode well with the sentiments of Indian viewers. To add
fuel to the fire, the commencement of the advertising campaign was
scheduled to coincide with India’s Independence Day.

3. Ford

The Ford Figo’s 2013 print ad featuring the tagline “Leave your worries
behind with the Figo’s extra-large boot” exposed the sorry state of advertising
in India and stirred a lot of controversy. The sexist ad cartooned three scantily
clad women, tied and gagged in the back of the car’s trunk, which was being
driven by three-time Italian Prime Minister, Silvio Berlusconi, who was seen
flashing a victory sign. The then-Global Marketing chief of Ford, Jim Farley,
apologized and the advertising agency JWT India, one of the world’s largest
ad agencies, tried to downplay the situation by issuing a statement that they
merely wished to advertise the spacious trunk of the car in a creative manner.
Ironically, the ad was released a few days after India passed new anti-rape
law following Delhi gang-rape, which had also sparked massive public outcry
and had led to mass protests across the country.

VII. From fair & lovely to glow & lovely: Hindustan
Unilever, Nirma Industries and the impact of
#BlackLivesMatter in India

The increasing quantity of disposable income and the influence of the
Indian movie industry along with western culture have increased the
popularity of fairness creams and other cosmetic products in the Indian as
well as the broader South Asian market. With initiatives like
#BlackLivesMatter gaining momentum in not just the US but across the world,
consumers at large are reconsidering products backed by a deep-rooted
obsession for fair skin. After a severe backlash of products propagating
“color-ism”, companies like Hindustan Unilever Limited (HUL) were forced
to drop the word “fair” from their skin bleaching cream called “Fair &
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Lovely”. Ever since HUL’s entry into the Indian market in the 1970s, the
product had gained a lot of popularity in India and other South Asian
countries as it depicted fair skin as a catalysy in getting a white-collar job and
finding a good husband. On the contrary, the company claimed that the
product is a combination of vitamin B3, Glycerin, UVA and UVB sunscreens
and was not to be viewed as a skin-bleaching product.

Yet another brand which has faced massive backlash and consequential
decline in sales due to the promotion of the concept of “body positivity” on
Indian social media networks and the global outcry against “colourism” is the
Ladies” Soap by Nirma Industries, eponymously known since the 90s as the
“Saundarya Sabun” (Beauty Soap) in India. The soap remains well known for
its ad jingle featuring Bollywood actress Sonali Bendre as an Indian woman
wearing “western” clothes, strutting along the streets of a quaint European
hamlet on a balmy fall evening as a man sings in the background and
objectifies her: “Tum Husn Pari, Tum Jaane Jahaan....Tum Sabse Haseen, Tum
Sabse Jawaan....Saundarya Sabun Nirma, Saundarya Sabun Nirma” (“Look at her
style, oh she’s so nubile....she’s the most cheerful, she’s so youthful....beauty soap by
Nirma, beauty soap by Nirma”).

The Advertising Standards Council of India (ASCI), which is a self-
regulatory industry body, then issued a set of guidelines called “Guidelines of
Advertising for Skin Lightening or Fairness Improvement Products”® in 2014 for
ensuring that no advertisement communicates any form of discrimination or
reinforces any negative social stereotype on the basis of skin color. In 2020,
the Ministry of Health and Family Welfare finally recognized this and
proposed the Draft Drugs and Magic Remedies (Objectionable Advertisements)
(Amendment) Bill, 2020 that bans the broadcast and publication of advertisements
that promote fairness creams, enhance sexual performance, cure premature
ageing and greying of hair, improvement in height of children or adults,
increase in brain capacity and memory, change of foetal gender by drugs etc.
along with proposing rigorous imprisonment in case of conviction.

The move by major brands to change the names of their products may be
labeled as a historic episode by a few, but it will be like old wine in a new
bottle as the companies continue to sell the same product with a slightly
altered method of advertising. A very good example of the same is Shilajit
(Viagra) which was sold by Dabur and later on by smaller players such as
Zandu in the Indian market. Dabur, in particular; which had previously faced
backlash for its ad showing a knackered Indian white-collar worker suddenly
getting reenergized and forcing his wife into sexual intercourse upon having

64 See Vikrant Johar, All That Glows is Not “White” — the “fair” legal saga of “fairness creams”
(2020), https://www.cnbctv18.com/views/all-that-glows-is-not-white-the-fair-legal-saga-of-fairness-
creams-6317291.htm (last visited Jan. 9, 2021).
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the pill,® changed its advertising to emphasize how their product was
Ayurvedic, indigenous and in line with Indian Prime Minister Narendra
Modi’s 2020 Independence Day speech call to his citizens, where he urged
Indians to go “vocal for local”,® in line with the “Atmanirbhar Bharat” (Self-
Reliant India) scheme.®”

The recent outcry on digital and social media platforms bashing unrealistic
beauty standards and skin-tone related stereotyping has received national as
well as international attention — with consumers across the world urging
companies to revisit the names of their products as well as their
advertisements.

In India, and other South Asian countries, which speaks volumes of
inherent biases and prejudices against particular skin tone, caste and gender.
The revolution and the rebranding process have been commenced with big
brands like L’Oreal, Nivea, Johnson & Johnson, etc. joining the bandwagon.
Johnson & Johnson has decided to discontinue its skin lightening creams
Neutrogena Fine Fairness and Clear Fairness by Clean & Clear and L’Oreal
announced their plan to remove words like “whitening”, “fairness”,
“lightening” from its products. The change is bound to come.

Conclusion

After looking at a catena of case laws and legal provisions across America
and a host of Commonwealth jurisdictions, the authors have come to the
conclusion that public authorities clearly possess the right to restrict the usage
of trademarks, if it protects the interests of the “public at large”. The idea of
the “public at large” remains vague and rife with ambiguities. Trademarks
which may be considered “scandalous” or “offensive” 40-50 years ago may
not be considered offensive today, and vice versa. This was best evidenced in
Mavety® where the US Court acknowledged that it is important to be “mindful
of ever-changing social attitudes and sensitivities. Today’s scandal may be
tomorrow’s vogue....”

Thus, it is important to acknowledge, identify and rectify such intrinsic
issues so as to ensure that regulations (and consequently, their enforcement)
change with time. This is even more significant for nations with diverse

% BestMedia Info Bureau, ASCI Investigates Complaints against 251 Ads in May 2020(See Table
Entry No. 4,29, 49, 59) (2020), https://bestmediainfo.com/2020/07/asci-investigates-complaints-
against-251-ads-in-may-2020/ (last visited Nov. 13, 2020).

% Simran Kashyap, Modi’s 74" Independence Day Speech Highlights: Covid not an obstacle to a
self-reliantIndia (2020), https://www.oneindia.com/india/pm-modi-74th-independence-day-speech-
highlights-we-will-win-the-battle-against-coronavirus-says-pm-3134383.html (last visited Nov. 13,
2020).

57 Shreeja Singh, Explained: All You Need to Know about the Aatmanirbhar Bharat Rozgar Yojana
(2020), https://www.moneycontrol.com/news/economy/policy/explained-all-you-need-to-know-
about-the-aatmanirbhar-bharat-rozgar-yojana-6115561.html (last visited Jan. 9, 2021).

% In re Mavety Media Group Ltd, 33 F. 3d 1367 (Fed. Cir. 1994).
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ethnicities or where caste or creed have led to significant social stratification
—such as the US and India.

The sad part about IP is that although a ban on the trademark will lead to
a lack of legal recognition, it does not bar its usage- which nonetheless reaches
the “public at large” and affects their thinking. The rise of xenophobic, casteist
and sexist trademarks across markets around the globe gives rise to the
thought that Bonadio’s thought of (regulators saying that) “we don’t mandate,
we just suggest”® might not be the affirmative action that matches up to the
clarion call that was sent out by the tragic death of George Floyd and the
#BlackLivesMatter campaign.

8 Supra note 1, 41.
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