BAKIDOVLOT UNIVERSITETI
TOLOBO HUQUQ JURNALI

Buraxilig 7 May 2021 Say 2

Elmi Maslahoatci
Prof., h.e.d., Omir Sliyev

Bas Redaktor
Ceyhun Xalilov

Icraci Redaktor
Ulkor Farzoliyeva

Mosul Redaktor
Nilufar Abdullayeva

Maqals Redaktorlar:
Gultakin Safarli

Seyidbayim Hiiseynova
Nosrin Ibayeva
Kamran ©hmadli
Jals Sefarsliyeva

Mehri Quliyeva

Tasisci: Baki Dovlat Universiteti Hiiquq fakiiltasi

ISSN: 2412-5555
Nogr edon: Baki Dovlat Universiteti Hiiquq fakiiltasi
Taloba Elmi Comiyyeti | www.bsulawss.org

Vebsayt:  www.lr.bsulawss.org

E-Pogt: lawreview@bsulawss.org



BAKU STATE UNIVERSITY
LAW REVIEW

Volume 7 May 2021 Issue 2

Academic Adviser
S.J.D., prof., Amir Aliyev

Editor in Chief
Jeyhun Khalilov

Executive Editor
Ulkar Farzaliyeva

Managing Editor
Nilufar Abdullayeva

Editors
Gultakin Safarli

Seyidbayim Huseynova
Nasrin Ibayeva
Kamran Ahmadli
Jala Safaraliyeva

Mehri Guliyeva

Founder: Baku State University Law School

ISSN: 2412-5555
Publisher: Baku State University Law School
Student Academic Society | www.bsulawss.org

Website: ~ www.Ir.bsulawss.org

Email: lawreview@bsulawss.org



May | 2021 Miindaricat

MUNDORICAT/CONTENTS

1. CRYPTOCURRENCY HOLDERS’ RIGHTS UNDER TURKISH PRIVATE

LAW: DO WE NEED NEW LAWS OR REGULATIONS? Muge Onal Baser .....146
INtroduction ......c.ooiiiiiiiiiii 147
I. Cryptocurrency holders’ rights in general ............ccccoceviiiiiiniiiinnen, 151
AL Property rights.......cccooiiiiiiiiiiiiiic e 151
B. Rights related to similar legal concepts .........ccccccoevviviiiniiininininncns 151
C. Rights to wills and testaments ...........ccceceviiieniiiininiiniiiiecceeen 156
D. Rights to matrimonial assets regimes...........c..cccceeercveniriiininiicneneenne. 156
II. Cryptocurrency holders” contractual rights............cccecoiininininnnnne 157
A. Digital transactions ...........ccceceviviiiiiiiiiiiiii 159
B. Electronic transactions..........cccceceviviiiiiiiiiiiiiiii 161
C. Initial coin Offerings .........cccceviviiviiininiiiiiic 163
CONCIUSION ..ot 164

2. SONAYE MULKiYYOTINO MUNASIiBOTDO 1883-CU iL PARIS
KONVENSiIYASI VO AZORBAYCAN QANUNVERICILIYININ MUQAYiSOLi
TOHLILL. Farhad Cahanqosa..................ccccoeeeevenecinenecieeeeiseseeeeene, 168

I. Senaye miilkiyyati obyektlarine Konvensiya ve milli
ganunvericilikds yanasma. AR qanunvericiliyinde movcud vaziyyaet
VO bosIuqlar........ooooiii 171

II. Senaye miilkiyystinden basqa sexslarin istifads hiiququ. Lisenziya
MUQAVIIOST..eviiiiiiiiiiii 173

A. Senaye miilkiyystinden istifadeye dair hiiquglarmn verilmasi.
Lisenziya macburiliyi ve “macburi lisenziya” ..........cccccoceininininininnins 173

B. “Goodwill” anlayis1 ve Azarbaycan Respublikasi
qanunvericiliyindd yeri ... 176

III. Senaye miilkiyystinin miihafizesi. Qanunsuz istifads ve hiiquqi

MASULLY YOt .ccviiiiiiiiiii 179
A. Konvensiya modeli ........cccooeeiiiiiiininiiiii 179
B. Azarbaycan modeli...........ccocooiiiiiiiiiiiiii 182

INOEICO. .ttt 191



May | 2021 Miindaricat

3. THE DOCTRINE OF DEVIATION, ITS HISTORICAL AND LEGAL ROOTS.

Hoda ASATIAN. ...........c.ccoocviiiiiiiiiiiiiiiicccce s 193
INtroduction ......c.couiiiiiiiiiiii 194
I. Historical OTigin .......ccooiiiiiiiiiiiiiiiiiciccecccccceece e 195
II. Deviation and its specifications...........cccceceviiiiiniiiiininiiiniiicicccceee, 197
A.What are the options for the definition to this notion?....................... 198
B. Proper route........c.ociiiiiiiiiiiii 199
C. Voluntary departure ...........ccccooeviviiiiininiiiniiiccc 200
D. Unjustifiable deviation ..........c.coceoeiviiiiniiiiniiiiiiiccececceeee, 201
E. Liberty clauses........cccoooviiiiiiiiiiiiiiiiniiniiiiincicc 207
F. The effect of deviation ..........ccccccoviviiiiiiiiiniiiii 209
CONCIUSION ... 210
4. “NOU-HAU” VO “NOU-HAU” MUQAVILOLORI. Elnur Karimoo ............. 212
5 TSP 213
I. “Nou-hau” anlayig1 ve xtisusiyyatlori........cccoviiniiiiin, 214
A. “Nou-hau” anlayisi ... 214
B. “Nou-hau”-nun xtisusiyyotlori.......ccccovuevieiiiiiiiiiiiiiic 219
II. “Nou-hau” miiqavilesinin anlayis1 ve hiiquqi mahiyysati .................... 221
A. “Nou-hau” miigavilasinin tasnifi ve formast.........cccccecevveiniiiinnnnns 221
B. “Nou-hau” miiqavilasinin gortlori ... 222
C. “Nou-hau” miiqavilssinin hiiquqi mahiyyati .......cccccevvninininninis 224
INBHICO. .t 229
5. TO THE MULTIVERSE OF ARBITRATION BY CONSOLIDATION OF M&A
ARBITRATION PROCEEDINGS. Laman Sadigli..................ccccooeiiinnnnne, 231
INtrodUCHON ... 232
I. Arbitration as a dispute resolution mechanism in mergers and
ACQUISIHIONS ..ottt 233
II. The consolidation of parallel proceedings ...........ccceceeviiiiiiiiiiiiininnens 235
A. The legal basis for consolidation..........cccccccciviiiiiniiiiiniiiiniiiiiin, 235
B. Advantages of consolidation ...........cccccceviiiiiiiiiniiiiiniii, 239
C. The problems of consolidation...........c.cccceviiiiiiiiiiniiiininiiiiiiiie 240

ii



May | 2021 Miindsricat

D. Cross-institutional consolidation: the way to future ......................... 243

CONCIUSION 1.ttt e e et e e e e et e e s e eaaeeseeaaaaeseananaaeseannnans 244

iii



Baki Dovlat Universiteti Toelobe Hiiquq Jurnal Jurnal Haqqinda

Jurnal haqqinda

Baki Dovlat Universiteti Tolobs Hiiquq Jurnali BDU Hiiquq fakiiltesi
Taloba Elmi Comiyyetinin nagri olmagqla talabalar terafinden tegkil olunan va
miivafiq akademik yoxlama qaydas: ilo redakts edilon yegans jurnal olub
milli, beynalxalq ve miiqayisali hiiquqda movcud olan miasir hiiquq
problemlarine akademik saviyyads pesokar yanasmarn tablig edir. Jurnalin
asas1 2014-cti ilin noyabr ayinda qoyulmus ve 2015-ci ilden baslayaraq
diinyanin an boyiik hiiquqgi arasdirma bazast olan HeinOnline bazasinda
yerlosdirilmakdadir. Nozori fikirlori, diinya dovlstlorinin mahkema vo
ganunvericilik tacriibasini timumilasdirarak miibahissli magamlara aydinliq
gotirmak, hiiquq camiyyatine ham elmi, hom da praktiki miistovide yaradic
diistince ve hiiquqi tenqgid qabiliyyetini, hiiquq madeniyyatini asilamaq
Jurnalin asas prinsipidir. Jurnal terkibindeki moagqalsler vasitesilo aktual
moasalalora hiiquqi osaslandirmaya istinad etmoklo miimkiin hellorin irsli
siiriilmasini va yenilikgiliyi prioritet magsad kimi miiayyenlosdirir. Hiiquq
tolobalorinin hiiquqgi yazi ve hiiquqi diistince bacariqlarini iize ¢ixararaq
inkisaf etdirmokls onlari akademik arasdirmaya heveslondirmak ve bunu
saglam elmi raqabat enanasine ¢evirmoak Jurnalin daimi maramin togkil edir.

About the Review

Baku State University Law Review is the only student-run and peer-
reviewed academic journal in Azerbaijan and a publication of Student
Academic Society of Baku State University Law School. It was founded in
November 2014 and has been placed in HeinOnline since 2015. The Review
promotes academic and professional approach to contemporary legal issues
which exist in national, international and comparative law. Clarification of
debatable issues with induction of theoretical concepts, judicial and legislation
practice of foreign countries, foster legal criticism skills, creative thinking, and
legal culture on both academic and practical sphere are basic principles of the
Review. With its published articles, the Law Review promotes possible
solutions to actual legal issues with reference to legal reasoning and
opportunities given by legal scholarship and determines avoiding repetition as
prior purposes of Review. Encouraging law students to academic research with
making them improve their legal writing and legal thinking skills and make
this as a fair competition are permanent goals of the Review.
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Muge Onal Baser”

CRYPTOCURRENCY HOLDERS’ RIGHTS UNDER
TURKISH PRIVATE LAW: DO WE NEED NEW
LAWS OR REGULATIONS?

Abstract

The cryptocurrency technology, which the cryptographers created more than a decade ago,
is closely monitored by the governments. The governments focus more on imposing
prohibitions, obligations, or liabilities, such as taxing the cryptocurrency holders’” earnings
on cryptocurrency transactions or prohibiting using cryptocurrencies as a payment
instrument, though they mostly disregard the cryptocurrency holders’ rights. In this
context, this article aims to determine the cryptocurrency holders’ rights under Turkish
private law and whether we need new laws or regulations to provide legal protection to the
cryptocurrency holders. In this respect, we briefly inform the reader that we cannot apply
the current property law to cryptocurrencies; thus, we cannot protect the cryptocurrency
holders under the terms of the property law. We then analyze why we cannot categorize
cryptocurrencies as money, bills of exchange, or securities, and thus cryptocurrencies do not
provide their holders with the rights granted to the owners of these instruments. Moreover,
we briefly confer the cryptocurrency holders’ rights to wills and testaments and matrimonial
assets regimes. Then, we discuss the cryptocurrency holders’ rights issue in terms of the
contractual rights and determine that digital transactions and initial coin offerings pose
some legal problems. In contrast, electronic transactions grant certain rights to
cryptocurrency holders as per the electronic commerce law. Lastly, we conclude that
cryptocurrency holders have limited rights, so we need new laws backed by international
treaties in the long term, and we need to strengthen the electronic commerce law in the short
term.

Amnnotasiya

Kriptograflarin on il bundan avval yaratdigi kriptovalyuta texnologiyasi hokumatlor
tarafindan yaxindan izlanilir. Oksaran kriptovalyuta sahiblarinin hiiquglarin g0z ardi etsa
da, hkumatlar onlarin kriptovalyuta amaliyyatlarindan alda etdiklari galirlar tizarinda vergi
qoymagq va ya kriptovalyutalarin ddanis vasitasi qisminda istifadasini gadagan etmoak kimi
ohdaliklar vo ya qadagalar qoymaga daha cox digqat yetirir. Bu xiisusda, maqala
kriptovalyuta sahiblarinin Tiirkiya xiisusi hiiququ cargivasinda hiiquglarin va onlara
hiiquqi miihafiza tamin etmoak iiciin yeni ganunlara va ya qaydalara ehtiyacimizin olub-
olmadigini miiayyanlasdirmayi hadaflayir. Bu baximdan, oxucuya movcud miilkiyyat
hiiququnu  kriptovalyutalara tatbiq eds bilmayacayimizi qisaca bildiririk; bela ki,
kriptovalyuta sahiblarini miilkiyyat hiiququnun sartlarina gora qoruya bilmarik. Daha sonra
kriptovalyutalar: niya pul, veksel va ya qiymatli kagizlar kimi tasnif eda bilmadiyimizi va bu
sababdan, kriptovalyuta sahiblarina bu wvasitalorin  sahiblarina verilon hiiquglarin
verilmadiyini tahlil edirik. Bundan alava, kriptovalyuta sahiblarinin vasiyyatnama va nikah
aktivlari rejimlarina aid hiiquqlarindan qisaca bahs edirik. Ardindan, miigavila hiiququ
baximindan kriptovalyuta sahiblarinin hiiquqlart masalasini miizakira edirik va raqamsal

* Lawyer, licensed to practice in Turkey; Ph.D. Candidate in Private Law, Atilim University Graduate
School of Social Sciences, Ankara, Turkey; LL.M. 2005, Tulane University Law School, New
Orleans, LA, USA; LL.B. 2002, Ankara University Faculty of Law, Ankara, Turkey; ORCID ID:
0000-0001-6658-5839.
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amaliyyatlarin va ilkin sikka takliflorinin bazi hiiquqi problemlar yaratdigini miiayyon edirik.
Bunun aksina, elektron amaliyyatlar kriptovalyuta sahiblarina elektron ticarat ganununa
uylun olaraq miiayyan hiiquqlar verir. Nohayat, kriptovalyuta sahiblarinin mohdud
hiiquglara sahib olduglart qonaatine galirik, bu sababdon uzun miiddatda beynalxalg
miiqavilalora asaslanan yeni ganunlara ehtiyactmiz var va qisa miiddatda isa elektron ticarat
qanunlarim giiclandirmaliyik.

CONTENTS
INtrodUCtiON ... 147
I. Cryptocurrency holders’ rights in general............ccccccceviniiiiiininnniininns 151
A. Property rights......c.coccoeoiiiiiiniiiiiiiic e 151
B. Rights related to similar legal concepts.........ccccecvevviviininiiiinininiiicne, 151
C. Rights to wills and testaments.............ccceceviriiiiiiininiininiiiiinicccie 156
D. Rights to matrimonial assets regimes ...........cccceceevvevvenininniineninieienenne. 156
II. Cryptocurrency holders’ contractual rights ...........cccocviiiiinninn 157
A. Digital transactions.........ccccecevieieieniiniiiiiiniiieeeees e 159
B. Electronic transactions .............ccoceviviiiiiiiiiiiiiiiiicc 161
C. Initial coin offerings.........cccoccviiiiiiiiiiiiiiiiic, 163
CONCIUSION ..ot 164
Introduction

‘ ryptocurrencies' are virtual or digital currencies.? A decentralized
system generates cryptocurrencies, and no central administrative

! This article bases the discussions on cryptocurrencies on Bitcoin technology and accordingly use the
cryptocurrency word for this “electronic cash system”, except for the cases where referenced material
uses other terms. See Satoshi Nakamoto, Bitcoin: A Peer-to-Peer Electronic Cash System (2008),
https://bitcoin.org/bitcoin.pdf (last visited May 1, 2021). As to this terminology, there are different
suggestions in the international literature, such as the terms crypto-asset or DLT (decentralized ledger
technology) asset. E.g., Rosa Maria Lastra, Jason Grant Allen, Virtual Currencies in the Eurosystem:
Challenges Ahead, 8 (2018). Available at:
https://www.europarl.europa.eu/cmsdata/150541/DIW_FINAL%20publication.pdf (last visited May
1, 2021); Tessa Schembri, The Legal Status of Cryptocurrencies in the European Union, 64 (2018).
Auvailable at:
https://www.researchgate.net/publication/328498024 The_Legal Status_of Cryptocurrencies_in_the
_European_Union (last visited May 1, 2021); Dirk Bullmann et al., Crypto-Assets: Implications for
Financial Stability, Monetary Policy, and Payments and Market Infrastructures, 7-9 (2019). Available
at:
https://www.ecb.europa.eu/pub/pdf/scpops/echb.op223~3cel14e986¢.en.pdf?a31360223fh32f0e50a82c
e649a8b7fc (last visited May 1, 2021).

2 See Hilary J. Allen, $=Euro=Bitcoin?, 76 Md. L. Rev. 877, 885-886 (2017); Jake Frankenfield,
Virtual Currency (2020), https://www.investopedia.com/terms/v/virtual-currency.asp (last visited
May 1, 2021); K. Berk Kapanci, Ozel Hukuk Penceresinden Blokzincir: “Sanal Para” Degerleri ve
“Akall Sozlesmeler” Uzerine Degerlendirmeler, Gelisen Teknolojiler ve Hukuk I: Blokzincir 113,
116-119 (2020).
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authority governs or oversees this system.®> What ensures the security of the
system is cryptography.*

In this system, cryptocurrency transactions occur in a peer-to-peer
(hereinafter P2P) network.5 The P2P network is a medium where the parties
can make transactions directly with each other, and a trusted third party’s
intermediation, e.g., like a bank, is not needed for a transaction to be
implemented.® In this network, parties connect their computer” systems over
the internet and exchange data directly, without a central server.® Parties
should download special software to their computers to connect to such a
network.’

In this network, as parties implement transactions without a trusted third
party’s intermediation, a mechanism is needed to prevent double
transactions.!’ This mechanism is called blockchain,' a decentralized ledger
broadly distributing the transaction records from one end of the user network
to the other end and where the entire transaction history is public.

There are thousands of computers on the network that store this ledger in
data blocks.” Each block that creates the blockchain “contains a timestamp
and a link to a previous block”, thus keeping the transactions’ “chronological
record”.™ A transaction that will modify the blockchain is first distributed

3 Paul Anning et al., The Law of Bitcoin, 4 (2015); Erdal Durdu, Kripto Para Birimi olarak Bitcoin ve
Ceza Hukuku, 26 (2018). Available at: https://tez.yok.gov.tr/Ulusal TezMerkezi/ (last visited May 1,
2021).

4 Anning et al., supra note 3, 4-5; Allen, supra note 2, 884; Durdu, supra note 3, 21.

°> Anning et al., supra note 3, 4-5; Abdurrahman Carkacioglu, Kripto-Para Bitcoin, [v] (2016).
Available at: https://www.spk.gov.tr/SiteApps/Yayin/YayinGoster/1130 (last visited May 1, 2021);
Durdu, supra note 3, 26.

5 Nakamoto, supra note 1, 1.

7 In this article, the author uses the word computer within the meaning of “an electronic tool or brain
that performs and concludes a work consisting of many arithmetical or logical operations according
to a pre-defined program”, to cover the electronic devices having computer features, such as a mobile
phone or a tablet as well. See Turk Dil Kurumu Sézlikleri, Glincel Tirkce SozIUk. Available at:
https://sozluk.gov.tr/ (last visited May 1, 2021).

8 Per Christensson, P2P Definition (2006), https://techterms.com/definition/p2p (last visited May 1,
2021).

9 Ibid; See e.g., Bisq, https://bisq.network/ (last visited May 1, 2021).

10 Nakamoto, supra note 1, 2.

11 Each cryptocurrency has a separate blockchain, e.g., Bitcoin blockchain, Ethereum blockchain. See
Benito Arrufiada, Blockchain’s Struggle to Deliver Impersonal Exchange, 19 Minn. J. L. Sci. & Tech.
55, 83 fn. 99 (2018); Nareg Essaghoolian, Initial Coin Offerings: Emerging Technology’s
Fundraising Innovation, 66 UCLA L. Rev. 294, 302 (2019).

12 Arrufiada, supra note 11, 58-59; See Anning et al., supra note 3, 7; See generally Giilgin
Biiylikozkan Feyzioglu, Teknolojide Yeni Cagin Baslangici: Blokzincir, Gelisen Teknolojiler ve
Hukuk I: Blokzincir, 1-22 (2020) (discussing the blockchain technology and its application areas);
See generally Osman Gazi Glglutiirk, Blokzincir ve Regiile Edilebilirlik, Gelisen Teknolojiler ve
Hukuk I: Blokzincir, 23-72 (2020) (discussing the regulatability of blockchain); See generally
Filiirya Yusufoglu Bilgin, Blokzincir Teknolojisinin Bitcoin Disinda Bazi Uygulama Alanlari,
Gelisen Teknolojiler ve Hukuk I: Blokzincir, 73-112 (2020) (conferring on the primary application
areas of the blockchain other than Bitcoin).

13 Essaghoolian, supra note 11, 302.

14 Arrufiada, supra note 11, 60; Essaghoolian, supra note 11, 302.
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through the network for users to check it against the ledger,'> and users
should solve a “complex cryptographic puzzle”, which requires high
processor power, to check a transaction.'® Miners or groups called miners’
pools,’” who allocate resources such as the processor power, electricity, time,
and computer programming skills for this purpose, solve such puzzles.!
When a miner solves a puzzle, other miners’” majority should verify this
solution so that the system can add a new block containing the latest
transaction record to the blockchain.! Then, in exchange for newly added
blocks, miners earn “newly created” cryptocurrencies.?’ So, in this system,
cryptocurrencies are “transaction records” on the blockchain.?!

Therefore, P2P networks, blockchain, and miners are the core elements
enabling cryptocurrency transactions. However, not all cryptocurrency
enthusiasts are technically sophisticated enough to perform these transactions
directly. So, there are interfaces like cryptocurrency exchanges® or
cryptocurrency ATMs? where one can buy-sell cryptocurrencies or initial coin
offerings (hereinafter ICOs) selling tokens of newly issued cryptocurrencies®
for these cryptocurrency enthusiasts.

Transacting with these cryptocurrencies requires a public key and a private
key.? The public key resembles an electronic mail address? or a bank account
number,” and the private key is like a password? used to enter that electronic
mail address or bank account. The private key also acts as a digital signature
for cryptocurrency transactions.” Cryptocurrency holders can store these

15 Arrufiada, supra note 11, 59.

16 Ihid; See Anning et al., supra note 3, 9; Essaghoolian, supra note 11, 302.

17 Carkacioglu, supra note 5, 50; Durdu, supra note 3, 75.

18 Anning et al., supra note 3, 9; Arrufiada, supra note 11, 59.

19 Arruiiada, supra note 11, 60; See Essaghoolian, supra note 11, 302.

20 Anning et al., supra note 3, 9; Arrufiada, supra note 11, 59-60; See Essaghoolian, supra note 11,
302-303.

21 Durdu, supra note 3, 65; See Carkacioglu, supra note 5, 29.

22 E.g., Coinbase, https://www.coinbase.com/ (last visited May 1, 2021).

2 See Coin Atm Radar, https://coinatmradar.com/ (last visited May 1, 2021); See also Stephanos
Bacchus, Ultimate Guide to Starting a Bitcoin ATM Business (2021),
https://bitcolumnist.com/guides/bitcoin-atm-guide/ (last visited May 1, 2021).

24 See Carkacioglu, supra note 5, 30-34.

25 See Nakamoto, supra note 1, 2.

% Carla L. Reyes, Moving beyond Bitcoin to an Endogenous Theory of Decentralized Ledger
Technology Regulation: An Initial Proposal, 61 Vill. L. Rev. 191, 200 (2016); Essaghoolian, supra
note 11, 305.

27 Reyes, supra note 26, 200; Kelvin F. K. Low, Ernie G. S. Teo, Bitcoins and Other
Cryptocurrencies as Property?, 9 Law, Innovation and Technology 235, 238 (2017).

28 Reyes, supra note 26, 200; Essaghoolian, supra note 11, 305; cf. Low, Teo, supra note 27, 238
(“[T]he private cryptographic key is mathematically linked to the public address so that it is not
possible to change the private key, unlike a conventional password”.).

29 Essaghoolian, supra note 11, 305. During a cryptocurrency transfer, each cryptocurrency holder
digitally signs an encrypted message called a hash of the previous transaction and the next
cryptocurrency holder’s public key and adds them to the cryptocurrency. See Nakamoto, supra note
1, 2; Anning et al., supra note 3, 5; Armagan Ebru Bozkurt Yiiksel, Elektronik Para, Sanal Para,
Bitcoin ve Linden Dolari 'na Hukuki Bir Bakis, 73 Istanbul Universitesi Hukuk Fakiiltesi Mecmuasi
173, 200-201 (2015); See also Per Christensson, Cryptography Definition (2015),
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public keys and private keys on a cryptocurrency exchange, an independent
wallet service, a wallet software, a paper wallet, or a hardware wallet.3

Eventually, all the above information on cryptocurrencies represents a
thoroughly operating system that has set forth its own rules and outlaws
government intervention. However, mainly the governments’ tax, banking,
and capital markets authorities are interested in the taxation,® money
laundering,® or other criminal aspects of this system to avoid the shadow
economy.* On the other hand, the governments do not consider the private
law implications of such a system; thus, the rights of cryptocurrency holders
and whether and how the government should provide legal protection in this
respect.?*

Hence, this article analyzes the cryptocurrency holders’ rights under
Turkish private law® and proposes solutions where these rights are not
sufficient for adequate legal protection.

https://techterms.com/definition/cryptography (last visited May 1, 2021); Per Christensson, Hash
Definition (2018), https://techterms.com/definition/hash (last visited May 1, 2021).

30 See Carkacioglu, supra note 5, 28-30; Reyes, supra note 26, 200; Low, Teo, supra note 27, 250;
See Essaghoolian, supra note 11, 305; Jonathan L. Marcus et al., Digital and Digitized Assets:
Federal and State Jurisdictional Issues, 20 (2019). Available at:
https://www.americanbar.org/content/dam/aba/administrative/business_law/buslaw/committees/CL62
0000pub/digital_assets.pdf (last visited May 1, 2021). There are instances where holograms keep the
public key and the private key on commemorative coin-like objects made of gold, silver, or bronze.
See Bozkurt Ytksel, supra note 29, 200 fn. 158; Carkacioglu, supra note 5, 34.

31 E.g., Anning et al., supra note 3, 76 (the Canada Revenue Agency’s characterization of Bitcoin as
“commodity”); Id., 211 (the Internal Revenue Service of the US’ characterization of Bitcoin as
“property”); See Essaghoolian, supra note 11, 322-323 (mentioning the proposals made in the US for
“treating virtual currencies as a foreign currency rather than property” for taxation purposes).

32 With a recent amendment in the legislation, the “crypto-asset service providers” are included
among the institutions obliged to make the know your customer checks, suspicious transactions
reporting, and other reporting in terms of preventing money laundering and the financing of
terrorism. Amendment to the Regulation on Measures to Prevent Money Laundering and the
Financing of Terrorism, O. J., May 1, 2021, art. 1, amending the Regulation on Measures to Prevent
Money Laundering and the Financing of Terrorism No. 2007/13012, O. J., Jan. 9, 2008, art. 4(1);
accord e.g., Anning et al., supra note 3, 24 (the Financial Transactions and Reports Analysis Centre
of Canada’s characterization of Bitcoins as “goods” in terms of the legislation preventing money
laundering and financing of terrorism); Id., 198 (the Financial Crimes Enforcement Network of the
US Treasury imposing obligations on “person[s] engaged as a business in the exchange of [B]itcoin
for real currency, funds, or other virtual currency” for compliance with the legislation preventing
money laundering).

33 See generally Regulation of Cryptocurrency Around the World (2018). Available at:
https://www.loc.gov/law/help/cryptocurrency/cryptocurrency-world-survey.pdf (last visited May 1,
2021); See also Marcus et al., supra note 30, [A-1]-[A-43].

34 See Anning et al., supra note 3, 179; Low, Teo, supra note 27, 235-236.

3 Turkish law is a civil law system. Under this system, private law refers to the legal matters between
persons (including legal entities), and public law refers to the legal matters between persons
(including legal entities) and government authorities. In this context, the author considered the
relevant legislation in force on May 1, 2021, in the Republic of Turkey and translated the legislation
names referred to herein, quotes from such legislation, Turkish government authorities, and Turkish
authors from Turkish to English.
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I. Cryptocurrency holders’ rights in general

A. Property rights?

The Constitution guarantees® and the Turkish Civil Code regulates the
property rights that apply to the objects categorized as immovables or
movables.®

Whether cryptocurrencies fit under those categories is a straightforward
question to answer. Namely, cryptocurrencies are not immovable because the
state does not register them to the land registry as immovable,*’ nor are they
movable because only tangible objects and natural powers such as electric
energy are considered movables. Cryptocurrencies, on the other hand, are
intangible assets that are not among natural powers.*

Thus, cryptocurrency holders do not have property rights and cannot enjoy
legal protection in this respect.

B. Rights related to similar legal concepts

Cryptocurrencies resemble money, bills of exchange, and securities, as we
use both for payment and investment purposes, and both are human
creations. However, they are indeed different, and below, we examine such
differences.

1. Money
As a legal concept, we can categorize money as (a) legal tender, (b)
electronic money, and (c) foreign currency:

3% The author does not discuss the intellectual property perspective of the issue in this article because
it is related to the source code, the software, or the algorithms that facilitate the creation of
cryptocurrencies and the transactions thereof. See e.g., Anning et al., supra note 3, 116 (Under
German law, “Only the source code and software of a cryptocurrency might be protected by the
copyright law, but not the currency unit . . . evolving out of the source code”.); Id., 142 (Under the
UK law, “Since the principles and fundamental components of the system . . . were published as an
article rather than a patent, those principles are now in the public domain and cannot themselves be
the subject of a patent application anywhere in the world since, in order to be patentable, an invention
must be novel”.).

37 Constitution of the Republic of Turkey [hereinafter T. Const.], art. 35.

3 Turkish Civil Code [hereinafter T. Civ. C.], art. 683 et seq.

3 1d., art. 704 et seq.; Id., art. 762 et seq.

401d., art. 704, 998.

41 Accord e.g., Anning et al., supra note 3, 115 (stating that “cryptocurrencies cannot qualify as
things” under German law); See T. Civ. C., supra note 38, art. 762; M. Kemal Oguzman et al., Egya
Hukuku 739-741 (21% ed. 2018); Kapanci, supra note 2, 119; cf. Przemystaw Patka, Virtual Property:
Towards a General Theory, 18, 154 (2017). Available at: https://cadmus.eui.eu/handle/1814/49664
(last visited May 1, 2021) (stating that virtual assets are not intangible, but “digital”); Fatih Bilgili,
M. Fatih Cengil, Bitcoin Ozelinde Kripto Paralarm Esya Niteligi Sorunu, 21 (2019). Available at:
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3432713 (last visited May 1, 2021) (arguing that
a judge should apply the rules governing movables to Bitcoin by way of analogy, as per their
authority to create rules under the Article 1 of the Turkish Civil Code); Asuman Turanboy, Kripto
Paralarin Ortaya Cikmalart ve Hukuki Nitelikleri, 35 Banka ve Ticaret Hukuku Dergisi 47, 57
(2019) (stating that tangible existence is not essential, a digital asset is a thing, and with a legal rule it
can become a thing in legal terms as well).
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Legal tender

Under the Law on the Legal Tender, Turkey’s legal tender is Turkish Lira*
(TL), and the Central Bank of the Republic of Turkey (hereinafter CBRT) has
the sole authority and privilege to issue TL banknotes under the Central Bank
Law,* and the treasury has the power to issue coins under the Law on Minor
and Commemorative Coins.* Therefore, cryptocurrencies are not legal tender
in Turkey.®

Electronic money

The Law on Payment and Securities Reconciliation Systems, Payment
Services, and Electronic Money Institutions* regulates electronic money. As
per this law, we can summarize the characteristics of electronic money and
compare it to cryptocurrencies as follows:*

Electronic money Cryptocurrencies*

Issued by authorized electronic money | Not issued by any authority; are mined

institutions*

Issued against funds comprising of Earned in exchange for newly created

banknotes, coins, bank deposit, or blocks through solving complicated

electronic money cryptographic puzzles

Stored electronically They cannot be stored; they are
transaction records on the blockchain

Used for payment transactions of Not used for payment transactions of

deposit, transfer, or withdrawal of funds; can be transferred through P2P

funds through authorized payment networks, cryptocurrency exchanges, or

services providers cryptocurrency ATMs

Recognized as a payment instrument by | Recognized as a payment instrument by

natural persons or legal entities other natural persons or legal entities*

than the electronic money institution

42 Law No. 5083, O. J., Jan. 31, 2004, art. 1; Decree No. 2007/11963, O. J., May 5, 2007, art. 1-4.

43 Law No. 1211, O. J., Jan. 26, 1970, art. 4 (1)(a).

4 Law No. 1264, O. J., June 6, 1970, art 1.

45 Accord e.g., Anning et al., supra note 3, 37-39 (same conclusion under Canadian law); Id., 115
(same conclusion under German law); Id., 185 (same conclusion under the US law); Katie Szilagyi, A
Bundle of Blockchains - Digitally Disrupting Property Law, 48 Cumb. L. Rev. 9, 14-15 (2017) (same
conclusion under the UK law). But cf. Anning et al., supra note 3, 115 (stating a different opinion as
“cryptocurrencies are private money” under German law); Schembri, supra note 1, 24 (stating that
one may use cryptocurrencies as “a form of private money” in the EU).

46 Law No. 6493, O. J., June 27, 2013.

471d., art. 3, 13, 14, 18.

48 See infra Introduction.

49 See Ali Onal, Banka Vasitali Odeme Araglarin Dislayan Bir Sistem Olarak Kripto Sanal Para
Bitcoin ve Hukuki Niteligi, 5 Banka ve Finans Hukuku Dergisi 165, 176-177 (2016) (stating that,
considering the conditions imposed on the institutions for getting authorization for issuing electronic
money, such as being incorporated as a joint-stock corporation or the required capital, it is not
possible to establish a “[Blitcoin operating system” under this law).

%0 E.g., Christopher Tozzi, Bitcoin Accepted as Payment Option by Major US Electronics Company
(2019), https://bitcoinmagazine.com/articles/bitcoin-accepted-payment-option-major-us-electronics-
company (last visited May 1, 2021).
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This comparison reveals how distinct electronic money and
cryptocurrencies are. For instance, the issuance and payment transactions of
electronic money are under the state’s control, and the electronic money
institutions issue electronic money as a representation of the already existing
funds.’® Moreover, electronic money institutions and payment services
providers are audited by the CBRT,> whereas cryptocurrencies are not
governed or overseen by any central administrative authority.>* On the other
hand, only a group of persons recognizing cryptocurrencies as a payment
instrument, which alone is insufficient to regard cryptocurrencies as
electronic money.>*

In line with this conclusion, the Banking Regulatory and Supervisory
Agency (hereinafter BRSA) made a press statement in 2013 as follows:
“Bitcoin, known as a virtual currency, not issued by any public or private
institution and the provision of which is unsecured, is not considered as
electronic money within the scope of the Law [on Payment and Securities
Reconciliation Systems, Payment Services and Electronic Money Institutions]
in terms of its current structure and functioning. Therefore, monitoring or
auditing thereof does not seem possible within the framework of the Law
mentioned above”.%

Accordingly, the CBRT has recently issued a regulation ensuring that
electronic money has no potential connection to cryptocurrencies. As per the
CBRT’s Regulation on the Prohibition of Using Crypto-Assets® in Payments,
payment services providers are prohibited from developing business models
using crypto-assets directly or indirectly in providing payment services or
electronic money issuance and prohibited to provide any services related to
such business models.>”

°1 See Adem Yelmen, Bitcoinin Satis Sézlesmesinin Bedel Unsuru A¢isindan Degerlendirilmesi, 28
Selcuk Universitesi Hukuk Fakiiltesi Dergisi 265, 270-282 (2020); Kapanci, supra note 2, 117.

52 Law No. 6493, supra note 46, art. 3, 21 (until the amendment made by Law No. 7192, O. J., Nov.
22,2019, art. 12, electronic money institutions and payment services providers were being audited by
the BRSA).

%3 See Kapanci, supra note 2, 117; Turanboy, supra note 41, 52.

54 Accord e.g., Anning et al., supra note 3, 88-89 (similar conclusion under German law); Id., 152-
153 (similar conclusion under the UK law); Bullmann et al., supra note 1, 8 (similar conclusion under
the EU law); See Bozkurt Yksel, supra note 29, 207; See also Kapanci, supra note 2, 117 (stating
that the legal system acknowledged the electronic money, but not virtual currencies); Turanboy,
supra note 41, 52 (stating that electronic money is a legal tender such as the Euro, Dollar, or TL). But
see Onal, supra note 49, 184 (stating that we can categorize Bitcoin as electronic money because it
has monetary value as a means of payment for natural persons and legal entities).

% Bankacilik Diizenleme ve Denetleme Kurumu (BDDK) Basin Agiklamasi Sayi: 2013/32 (2013).
Auvailable at: https://www.bddk.org.tr/ContentBddk/dokuman/duyuru_0512_01.pdf (last visited May
1, 2021).

%6 “As per the purposes of this regulation, crypto-assets mean intangible assets that are created
virtually using distributed ledger technology or similar technology and distributed over digital
networks but are not qualified as fiat money, bank deposit, electronic money, payment instrument,
security, or other capital markets instrument”. See Regulation on the Prohibition of Using Crypto-
Assets in Payments, O. J., Apr. 16, 2021, art. 3(1).

5 1d., art. 4(1).
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Foreign currency

Foreign currency means banknotes, coins, or bank deposits, other than TL,
which are exchanged by or transferred through authorized institutions, as per
the Communiqué regarding the Decree on the Preservation of the Value of
Turkish Currency.?®

Cryptocurrencies are neither banknotes nor coins, nor bank deposits. All
these refer to other countries’ legal tenders. Similarly, P2P networks,
cryptocurrency exchanges, or cryptocurrency ATMs where cryptocurrency
transactions occur are not among the authorized institutions under this
communiqué, performing foreign currency exchange or transfer services.®
Thus, we cannot regard cryptocurrencies as foreign currencies.

2. Bills of exchange

Under the Turkish Commercial Code, bills of exchange are policies,
promissory notes, and cheques,® which document a right to a monetary claim
such as a money order or a debt acknowledgment®! that usually arises from
the sales of goods or services.

Turkish Commercial Code describes the form and essentials of policies,
promissory notes, and cheques in detail.®> Among these essentials, the drawer’s
signature is a form requirement with particular importance, specifically
envisaging the obligation to sign these instruments in handwriting.®

Compared with bills of exchange, besides being signed digitally,*
cryptocurrencies do not represent any right to a monetary claim. They are just
digital transaction records.®® Therefore, we cannot regard cryptocurrencies as
bills of exchange.®

3. Securities

Turkish Commercial Code and the Capital Markets Law regulate securities,
briefly classified as share certificates, redeemed shares, and corporate bonds.®”

Share certificates represent the shares of a corporation,* whereas redeemed
shares grant its owner limited corporate rights such as the right to buy the
shares to be issued in the future.® On the other hand, corporate bonds are for
borrowing purposes,”’ which a corporation issues under certain financial

%8 Communiqué No. 2018-32/45, O. J., Jan. 30, 2018, art. 3.

% See infra Introduction; See ibid.

8 Turkish Commercial Code [hereinafter T. Com. C.] art. 671 et seq., 776-779, 780 et seq.

61 See Ali Bozer and Celal Gole, Kiymetli Evrak Hukuku 64-65, 71, 182, 224 (8" ed. 2018).
2 T. Com. C., supra note 60, art. 671-676, 776-777, 780-781.

8 1d., art. 756, 778, 818; Law on Electronic Signature No. 5070, O. J., Jan. 23, 2004, art. 5(2).
84 See infra Introduction.

8 Ibid.

% Accord e.g., Anning et al., supra note 3, 52 (same conclusion under Canadian law).

57 T. Com. C., supra note 60, art. 484 et seq., 502-503, 504-506; See Law No. 6362, O. J., Dec. 30,
2012, art. 3; Bozer and Géle, supra note 61, 495-502.

8 T. Com. C., supra note 60, art. 486.

89 1d., art. 503.

01d., art. 504.
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limits calculated in proportion to their equities.”

Cryptocurrencies neither represent the shares of a corporation nor grant its
holder corporate rights, nor are they issued in connection with corporate
equity. Thus, we cannot regard cryptocurrencies as securities.”

4. Conclusion

The significant difference between cryptocurrencies and the concepts
above is that the law has acknowledged and defined money (legal tender,
electronic money, foreign currency), bills of exchange, and securities, but it
has not recognized cryptocurrencies, and cryptocurrencies do not fit in the
current definitions of these concepts.

This difference means that cryptocurrency holders cannot enjoy protection
under the Turkish Commercial Code or the Capital Markets Law provisions
protecting the owners of bills of exchange or securities.”

Furthermore, the cryptocurrency holders cannot make legally acceptable
payments for goods or services in cryptocurrencies because, as per the
Turkish Code of Obligations, payments should be made in legal tender” or
another currency if that currency is a foreign currency with an official
exchange rate announced by the CBRT,”” which is not the case for
cryptocurrencies.”

Besides, the CBRT has recently adopted this conclusion as a rule and stated
in its Regulation on the Prohibition of Using Crypto-Assets in Payments that
one cannot directly or indirectly use crypto-assets for payments, and
providing such payment services are not allowed.”

11d., art. 506; Law No. 6362, supra note 67, art. 31; Communiqué on Means of Borrowing No. VII-
128.8, O. J., June 7, 2013, art. 9.

2 Accord e.g., Anning et al., supra note 3, 89 (same conclusion under German law); See Turanboy,
supra note 41, 54-57 (discussing Bitcoin and other virtual currencies in terms of the capital markets
legislation).

B E.g., T.Com. C., supra note 60, art. 713-742, 808-811; Law No. 6362, supra note 67, art. 88-116.
" Turkish Code of Obligations [hereinafter T. C. Obl.] art. 99(1); Fikret Eren, Borglar Hukuku Genel
Hukimler, 999-1001 (23" ed. 2018).

5 See T. C. Obl., supra note 74, art. 99(2)(3); Eren, supra note 74, 1001-1002.

8 Cf. Yelmen, supra note 51, 286 (concluding that agreeing on a legally acceptable currency and
then, at the stage of performance, making a sales contract’s payment in Bitcoin instead of the agreed
currency may be considered as an act in place of payment or an act for the sake of payment). But cf.
Fatih Bilgili, M. Fatih Cengil, Bitcoin Ozelinde Kripto Paralarin Ticaret Sirketlerine Sermaye Olarak
Getirilmesi, 23 Ankara Hac1 Bayram Veli Universitesi Hukuk Fakiiltesi Dergisi 3, 8-18 (2019)
(arguing that one can undertake Bitcoins as a capital contribution of a business corporation and
perform as capital in kind but reminding to consider the capital maintenance principle in joint-stock
corporations and limited companies). The author thinks that performing cryptocurrencies as capital in
kind in joint-stock corporations or limited companies is not achievable because proving that the
cryptocurrencies are free of any restrictions or obtaining a court expert report valuing the
cryptocurrencies do not seem possible, which are among the requirements for capitals in kind. See T.
Com. C., supra note 60, art. 32, 342, 343, 578, 581; Muge Onal Baser, Can Cryptocurrencies be
“Paid in” as Capital Contribution? (2020), http://www.monal.av.tr/can-cryptocurrencies-be-paid-in-
as-capital-contribution (last visited May 1, 2021).

7 See Regulation on the Prohibition of Using Crypto-Assets in Payments, supra note 56, art. 3(2)(3).
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C. Rights to wills and testaments

The Constitution guarantees and the Turkish Civil Code governs
inheritance rights’ covering the heirs’ rights and the decedents” rights on a
deceased’s estate. A deceased’s estate consists of their real rights, debts and
receivables, possessions on movables and immovables, and rights on other
assets.”

Turkish Civil Code does not define what other assets mean.® To solve this
ambiguity and clarify the assets included in the deceased’s estate, we need to
determine whether the subject-matter objects or rights are transferable in terms
of the inheritance law principles.’! As per these principles, except for the
inalienable personal rights such as the usufruct right or the right of habitation,
the deceased’s rights and assets are transferable.’> Thus, a deceased’s
cryptocurrencies are also transferable in this respect.

One of Turkey’s first-degree courts of appeals has recently rendered a
critical judgment supporting this conclusion.® In this judgment, the court has
recognized the digital asset and digital estate concepts and ruled that the
deceased’s electronic mail account and associated digital wallet accounts, which
are digital assets, should be included in the deceased’s digital estate during
the probate.®

This ruling means that, although cryptocurrencies are not items of property
in terms of the property law,% cryptocurrency holders can include their
cryptocurrencies in their wills or testaments under the inheritance law.
However, one should note that this is solely a single judgment, and there is
no guiding or binding Supreme Court judgment on this issue yet; so, the
matter is open to discussion, and the courts may render different judgments
in the future.

D. Rights to matrimonial assets regimes
Under the Turkish Civil Code, married couples are subject to a statutory

8 T. Const., supra note 37, art. 35; T. Civ. C., supra note 38, art. 495 et seq.

% See T. Civ. C., supra note 38, art. 599(2).

80 1d., art. 599 et seq.

81 See Bilge Oztan, Miras Hukuku, 16-18 (81" ed. 2017); Nurten ince Akman, Mirasbirakanin Dijital
Bilgilerinin Miras¢ilara Gegisi (Dijital Tereke), 9 Inonii Universitesi Hukuk Fakiiltesi Dergisi 527,
539 (2018); Yasemin Marash Ding, Oliimden Sonra Sosyal Medya Hesaplarimin Hukuki Akibeti:
Dijital Miras, 142 Tiirkiye Barolar Birligi Dergisi 273, 276-277 (2019); Cigdem ileri, “Dijital
Miras” - Alman Federal Mahkemesi’'nin “Facebook” Karart Uzerine Bir Inceleme, 146 Turkiye
Barolar Birligi Dergisi 123, 144 (2020); Siileyman Yilmaz, Vehbi Umut Erkan, Sosyal Medya
Hesaplarinin Miras Yoluyla Intikal Edip Edemeyecegi Sorusunun Kisisel Verileri Koruma Hukuku
Kapsaminda Incelenmesi, 11 Inénii Universitesi Hukuk Fakiiltesi Dergisi 569, 578-579 (2020).

82 |bid.

8 See Antalya Regional Court of Justice, 6™ Civil Law Chamber, Nov. 13, 2020, No: 2020/1149 E.
2020/905 K., https://www.lexpera.com.tr/ (last visited May 1, 2020).

8 Ibid; See also Sezer Cabri, Miras Hukuku Serhi (TMK m. 495-574) Cilt 1 30 fn. 101 (2018) (stating
that the cryptocurrencies and similar assets are in the deceased’s estate and reminding that the
inheritors should have the required keys to access them).

8 See infra Part I.A.
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assets regime.®® As per this regime, the spouses, upon the marriage’s end, have
monetary partition rights over the assets acquired during the marriage except
for their assets.?”

Accordingly, the Turkish Civil Code categorizes the spouses” assets mainly
as acquired assets and personal assets.®® Acquired assets are acquisitions in
return for work, social security, and similar payments, compensation for loss
of working power, earnings from personal assets, and other assets acquired
in return for consideration. On the other hand, personal assets are items for
personal use, assets owned by the spouses before the marriage or acquired by
them without consideration, spouses’ non-pecuniary compensation claims,
and other assets acquired in return for such personal assets.?” Apart from this
categorization, the Turkish Civil Code does not provide a restriction for the
term assets.”® Therefore, the spouses’ cryptocurrencies would also be among
one of these categories.

So, if the spouses’ cryptocurrencies fall under the acquired assets category
and the marriage ends, the cryptocurrency holder’s spouse would have
partition rights on the cryptocurrencies’ monetary value. However, the
cryptocurrency holders who do not prefer this outcome can agree with their
fiancées or spouses before or after the marriage and make alternative
arrangements allowed by the law, such as choosing another matrimonial
assets regime.”!

II. Cryptocurrency holders’ contractual rights

The Turkish Code of Obligations regulates contractual rights, and the main
principle governing contractual rights is the freedom of contract, which is
guaranteed by the Constitution.”” In this context, the parties are free to
conclude a contract defined by law or with special terms and conditions®
unless they violate the mandatory provisions of laws, the principles of
morality, the public order, the personality rights,* or agree on something
impossible.*

8 T. Civ. C., supra note 38, art. 202(1); See Turgut Akintiirk and Derya Ates, Tiirk Medeni Hukuku
Aile Hukuku Ikinci Cilt, 144-146 (19" ed. 2016).

87 See T. Civ. C., supra note 38, art. 218-241; Akintiirk and Ates, supra note 86, 163-177.

8 T, Civ. C., supra note 38, art. 218-221. There are also co-owned assets, which are the assets that
cannot be proven to which one of the spouses belongs. Id., art. 222(2); Akintiirk and Ates, supra note
86, 155, 159.

8 1d., art. 219, 220.

% 1d., art. 202 et seq.

1 1d., art. 202(2), 203-205, 221; Akntiirk and Ates, supra note 86, 146-148.

92T, Const., supra note 37, art. 48.

9 Eren, supra note 74, 333; Fikret Eren, Borclar Hukuku Ozel Hikiimler, 19-20, 949-950 (6" ed.
2018).

9 “Rights on personal beings such as life, health, freedoms, honor, dignity, private life, name,
picture, or emotional life embodies the right to personality”. Ahmet M. Kiligoglu, Medeni Hukuk,
301 (3" ed. 2016).

% See T. C. Obl,, supra note 74, art. 26, 27(1); See Eren, supra note 74, 333-348 (explaining the
limits of the freedom of contract in detail).
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Entering contracts related to cryptocurrencies is not prohibited unless
those contracts are associated with any other criminal or legally banned
activity.”® There is also no reason to conclude that such agreements are
immoral, violate personality rights, or their subject matter is impossible. One
can claim the violation of the public order in that regard in terms of the state’s
tax, emission, or criminal policies, yet such a discussion is outside the scope
of this article.

Nonetheless, the CBRT’s recent Regulation on the Prohibition of Using
Crypto-Assets in Payments may open the door for impossibility discussions
because it prohibits payment institutions and electronic money institutions
from acting as an intermediary for transferring funds to and from the
platforms that offer trading, custody, transfer, or issuance services for crypto-
assets.”” With this rule, it becomes unclear how a party of a cryptocurrency
transaction can make payment to the other party of the transaction, thus
perform their agreement.”® It is also unclear whether this prohibition covers
banks licensed under the Banking Law® or just the payment institutions and
electronic money institutions licensed under the Law on Payment and
Securities Reconciliation Systems, Payment Services, and Electronic Money
Institutions.!® Furthermore, whether this regulation can envisage such
prohibition is also questionable as it violates the freedom of contract, which
only a law can restrict, not a regulation.’™ So, the validity of this prohibition
is highly controversial.

Therefore, cryptocurrency transactions cannot be declared invalid
categorically. We should analyze the main conditions required for a valid
contract, which are (1) the contract form, (2) the parties’ capacity to contract,
and (3) the parties’ mutual and consistent declarations of intent.’® For such an
analysis, we can categorize the cryptocurrency transactions as (A) digital
transactions, (B) electronic transactions, and (C) initial coin offerings.!%

% Onal, supra note 49, 177-179; accord e.g., Schembri, supra note 1, 23 (“[C]ryptocurrencies are in
fact legal in the EU. Furthermore, no EU member state has attempted to impose a ban or restrict their
use. . .”.); See Durdu, supra note 3, 55-56.

97 Regulation on the Prohibition of Using Crypto-Assets in Payments, supra note 56, art 4(2).

% See Eren, supra note 74, 344-348.

% Law No. 5411, O. J., Nov. 1, 2005, art. 6, 10.

100 |_aw No. 6493, supra note 46, art. 14, 18.

101 T, Const., supra note 37, art. 13, 48.

102 See Eren, supra note 74, 242-276, 279 et seq. (discussing these conditions in detail).

103 Many believe that cryptocurrencies are the subject of a sale or a barter contract, which the Turkish
Code of Obligations defines. However, these contracts are related to the objects that are either
movables or immovables. Although Eren states that intangible goods that are not movables or
immovables may be the subject of a sales contract and mentions the transfer of “owning a right”, not
the property, he does not explain how such transfer can enjoy the legal consequences of a sales
contract, for instance, the provisions on the passing of risk. Such legal consequences arise with the
transfer of possession for movables and the registration to the land registry for immovables. These
provisions cannot be applied to cryptocurrency transactions, as cryptocurrencies are not capable of
being possessed. Accord e.g., Anning et al., supra note 3, 118 (Under German law, “[S]uch a contract
is not a purchase agreement . . . because cryptocurrency is not a “thing” within the meaning of the
law”.); see T. C. Obl., supra note 74, art. 207 et seq., 282-284; Eren, supra note 93, 26-27, 46 et seq.;
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A. Digital transactions

Digital transactions are P2P transactions, which are being implemented
and recorded digitally through specific codes and software.!™ In this context,
whether digital transactions form valid contracts and grant any rights to the
cryptocurrency holders can be analyzed as follows.

1. Contract form
Parties can enter a contract in any form unless otherwise required by the
law.1% So, digital transactions’ validity as to form is not questionable.

2. Parties’ capacity to contract

To become a party to a contract, each party should have the legal capacity
to acquire rights and the legal capacity to act.!® Natural persons and legal
entities have the legal capacity to acquire rights.!'”” On the other hand, the
capacity to act requires a person to be mentally competent, be legal of age,
and not be legally incapacitated.!® For legal entities, having the relevant
bodies, e.g., a board of directors, is required for the capacity to act.’®

In this context, it will be challenging to determine the capacity to act in a
digital transaction. The codes and software do not check information such as
a person’s identity or a company’s trade registry records.!® Indeed, the
purpose of such transactions is anonymity.

The validity of a digital transaction will therefore be questionable from this
aspect.'!!

see infra Part I.A.; See also Oguzman et al., supra note 41, 54 (stating that only tangible things can
be possessed); cf. Kapanci, supra note 2, 124-125 (stating that cryptocurrencies as a consideration in
a contract is an act of doing, neither money nor property in exchange, so such contracts are not sale or
barter contracts). Similarly, we cannot consider cryptocurrency transactions as contracts for the sale
of goods under the United Nations Convention on Contracts for the International Sale of Goods
because this treaty applies to the sale of certain movables only. Software programs may be among
those movables, yet the cryptocurrencies themselves are not a software program. See United Nations
Convention on Contracts for the International Sale of Goods, Multilateral, O. J., Apr. 7, 2010, art. 1-
2; Yavuz Kaplan, 1980 Tarihli Birlesmis Milletler Viyana Sozlesmesi Cercevesinde, Internet
Ortaminda Bilgisayar Programi Satis Sozlesmesi, 22 Milletlerarast Hukuk ve Milletleraras: Ozel
Hukuk Biilteni 325-356 (2002); Annotated Text of CISG Article 1 (2014),
https://www.cisg.law.pace.edu/cisg/text/e-text-01.html (last visited May 6, 2021); Zafer Zeytin,
Milletlerarast Mal Satim Sézlesmeleri Hukuku CISG 58-63 (3" ed. 2019); See infra Introduction; cf.
Miklés Kiraly, The Vienna Convention on International Sales of Goods and the Bitcoin, 16 US-China
L. Rev. 179, 181 (2019) (“[Alccepting Bitcoin as money—it is an international sale of goods
transaction and CISG applies. In other case, considering Bitcoin as goods itself, it is a barter contract
that is out of sphere of application of CISG”.).

104 See infra Introduction.

105 T, C. Obl., supra note 74, art. 12(1); See Eren, supra note 74, 287-302 (explaining the types of the
form of contracts in detail).

106 Eren, supra note 74, 243.

17T, Civ. C., supra note 38, art. 8, 48.

108 1d., art. 14.

109 1d., art. 49.

110 See infra Introduction.

111 See T. Civ. C., supra note 38, art. 15, 16; Eren, supra note 74, 243-244.
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3. Parties’ mutual and consistent declarations of intent

Parties execute a contract through their mutual and consistent declarations
of intent, covering the substantial matters under the contract.!”> Such
declarations of intent can be explicit or implicit.!?

In digital transactions, there are only codes and algorithms that the parties
approve digitally.!* So, such approval may have two different outcomes.
First, one can interpret it as the parties’ implicit declarations of intent and
conclude that the parties executed a valid contract. On the other hand, one
can also conclude that the digital approval alone is not satisfactory, as there is
no sufficient information to understand whether there is an agreement on the
substantial matters under the contract, so the parties did not execute a valid
contract.'®

Thus, a digital transaction’s validity will be questionable in this respect.

4. Conclusion

If the parties have executed a valid contract resulting from a digital
transaction, having a dispute over this contract will create significant
problem:s.

For instance, parties’ potential claims under such a contract are uncertain,
as the codes or algorithms do not have any content describing the rights and
obligations of the parties.’® Besides this problem, determining the parties’
identity, the court of competent jurisdiction, or the applicable law are other
complications.

In a potential lawsuit, satisfying the burden of proof will be another
concern. Under the Law of Civil Procedure, parties should prove the legal
transactions exceeding TL 4.880 (~USD 590'7) with a document,'®® though

12T C. Obl., supra note 74, art. 1(1), 2(1).

13d.,, art. 1(2).

114 See infra Introduction.

115 See Eren, supra note 74, 247.

118 See Mesut Serdar Cekin, Bor¢lar Hukuku ile Veri Koruma Hukuku A¢isindan Blockchain
Teknolojisi ve Akilli Sozlesmeler: Hukuk Diizenimizde Bir Paradigma Degisimine Gerek Var mi?, 77
Istanbul Hukuk Mecmuas1 315, 325-329 (2019) (discussing the smart contracts in terms of the law of
obligations); See generally Sai Agnikhotram, Antonios Kouroutakis, Doctrinal Challenges for the
Legality of Smart Contracts: Lex Cryptographia or a New, ‘Smart’ Way to Contract?, 19 J. High
Tech. L., 300-328 (2019) (discussing the difficulties in fitting the smart contracts into traditional
contract provisions and whether lex cryptographia can be the solution); Maren K. Woebbeking, The
Impact of Smart Contracts on Traditional Concepts of Contract Law, 10 JIPITEC 105, 108-111
(2019) (explaining the advantages and disadvantages of smart contracts considering the German law
and the EU law); Kapanci, supra note 2, 130-149 (discussing smart contracts on blockchain); See
generally Mete Tevetoglu, Ethereum ve Akilli Sézlesmeler, 12 Inonii Universitesi Hukuk Fakiiltesi
Dergisi, 193-208 (2021) (discussing smart contracts from Ethereum perspective and how Ethereum
can solve contractual issues through programmable codes).

117 Indicative Exchange Rates Announced by the CBRT (2021),
https://www.tcmb.gov.tr/wps/wcm/connect/EN/TCMB+EN/Main+Menu/Statistics/Exchange+Rates/|
ndicative+Exchange+Rates (last visited May 1, 2021).

118 _aw No. 6100, O. J., Feb. 4, 2011, art. 200, supp. art. 1; Tax Procedural Law General
Communiqué No. 521, O. J., Nov. 28, 2020; See also Nedim Meri¢, HMK ve {iK’da Yer Alan
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only the electronic data created through a secure electronic signature is in the
scope of the term document, not digital data."® Thus, in a dispute arising from
a digital transaction, the court may well dismiss the lawsuit because the
parties failed to prove their claims unless the court admits the relevant
blockchain keeping the digital transaction records as a basis of evidence' or
applies other exceptions to the rules of evidence.!*!

Consequently, even if the parties overcome all the above problems and a
court renders a judgment, then where and how they can enforce this judgment
may be expected to be the following problem.

B. Electronic transactions

Electronic transactions are transactions concluded online through websites
or applications, where usually at least one of the parties to a transaction is
subscribed to that as a user. For instance, the buying-selling of cryptocurrencies
through an online cryptocurrency exchange is an electronic transaction.

In this context, we think that electronic transactions should be subject to the
rules of electronic commerce, as, under the Law on the Regulation of
Electronic Commerce, electronic commerce involves all kinds of online
economic and commercial activities performed electronically without
encountering physically,'** and there are no definitions or restrictions on
goods or services that parties can trade in electronic commerce. Thus,
electronic transactions can be considered an electronic commerce activity, and
the owners of the websites or applications over which the parties implement
those transactions can be regarded as service providers or intermediary service
providers under this law.!??

Service providers are persons, including legal entities, who are engaged in
electronic commerce activities, and intermediary service providers are
persons, including legal entities, who provide the medium for the electronic
commerce activities of others.'?* A service provider or an intermediary service
provider should register with the Electronic Commerce Information System
of the Ministry of Commerce (hereinafter ECIS) before commencing its

Parasal Sinirlar (2021), https://legalbank.net/belge/hmk-ve-iikda-yer-alan-parasal-sinirlar-2021-
yili/3009245 (last visited May 1, 2021) (calculating the legal monetary thresholds for 2021).

119 See Law No. 6100, supra note 118, art. 205(2).

120 _aw No. 6100, supranote 118, art. 202 (“A basis of evidence is a record sent by the other party or
their representative, which is not sufficient to prove a legal transaction; however, it shows that the
claimed legal transaction is probable™.); See also Ramazan Arslan et al., Medent Usul Hukuku, 421
(3" ed. 2017) (giving photos, films, images, sound recordings, or electronic mails as examples of a
basis of evidence and reminding that the parties should not obtain those unlawfully).

121 See Law No. 6100, supra note 118, art. 193, 203; See also Arrufiada, supranote 11, 96 (“[T]here
is still a need for the law to establish the rules of evidence: to set the value of the blockchain as a
source of evidence for in rem adjudication™.).

122 aw No. 6563, O. J., Nov. 5, 2014, art. 2.

123 | bid.

124 | bid.

161


https://legalbank.net/belge/hmk-ve-iikda-yer-alan-parasal-sinirlar-2021-yili/3009245
https://legalbank.net/belge/hmk-ve-iikda-yer-alan-parasal-sinirlar-2021-yili/3009245

Baku State University Law Review Volume 7:2

activities.’” Moreover, other obligations include providing information to the
users, protecting personal data obtained through the transactions, retaining
the electronic records related to the transactions, or carrying the burden of
proof when a user files a complaint to the Ministry of Commerce.!?

With these rules in mind, whether electronic transactions form valid
contracts and grant any rights to the cryptocurrency holders can be analyzed
as below.

1. Contract form
As per the freedom of form,'?” electronic transactions’ validity as to form is
not questionable.

2. Parties’ capacity to contract

Compared to digital transactions, determining the parties’ capacity to act,'*
which is a requirement for the capacity to contract, is less challenging in
electronic transactions. Users can check the service providers” information on
their website and the ECIS, and the service providers may request information
and undertakings from the users during the subscription process.

Thus, the validity of an electronic transaction will not be questionable from
this aspect either.

3. Parties’ mutual and consistent declarations of intent

In electronic transactions, service providers must provide the users with
the information stipulated in the Law on the Regulation of Electronic
Commerce before the parties execute a contract.!® In this context, service
providers must provide the contract’s text to the users.’® So, when users
conclude an electronic transaction, they approve a transaction, and the terms
and conditions of this transaction, usually covering the substantial matters
under the contract.’?!

Thus, an electronic transaction’s validity will also not be questionable in
this respect.

4. Conclusion

In case an electronic transaction is performed through, e.g., an online
cryptocurrency exchange registered with the ECIS, the parties will conclude
an electronic commerce contract, and the user will be entitled to:

125 Communiqué on the Electronic Commerce Information System and Notification Requirements, O.
J., Aug. 11, 2017, art. 4, 5(1); Decree-Law No. 703, O. J., July 9, 2018, art. 29; cf. 23 NYCRR Part
200 (2020) (The BitLicense regulation have a similar effect. The businesses should have a license to
conduct virtual currency activities, and their activities are regulated.).

126 |_aw No. 6563, supra note 122, art. 3 et seq.; Regulation on the Service Providers and
Intermediary Service Providers in the Electronic Commerce, O. J., Aug. 26, 2015, art. 5 et seq.

127 See infra Part 11.A.1.

128 See infra Part 11.A.2.

129 Law No. 6563, supra note 122, art. 3, 4.

130 | bid.

131 See infra Part 11.A.3.
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(a) the rights granted by the terms of this electronic commerce contract,

(b) the protection ensured by the electronic commerce legislation, and

(c) the applicable rights granted by the general provisions of the Turkish

Civil Code and the Turkish Code of Obligations,!3?> unless there is a

choice of law provision in the electronic commerce contract indicating

another law instead of Turkish law as the contract’s governing law. For
instance, if a provision in this electronic commerce contract is
ambiguous, it will be interpreted in favor of the user.'

Moreover, whether registered with the ECIS, the service providers and the
users usually conclude a user agreement to trade on the online cryptocurrency
exchanges.!®* If such an agreement exists, the users will be entitled to the rights
under this agreement’s terms and governing law.

If there is no such agreement, the existence of a verbal contract and the
parties’ rights under such contract will be questionable. Accordingly, in case
of a dispute, the parties will encounter some legal problems as such in digital
transactions.!'®

C. Initial coin offerings

An ICO is to collect funds or cryptocurrencies from investors in return for
tokens of a newly issued cryptocurrency to finance a project or a venture
company.'* Such tokens may represent goods or services related to the project
or a return as a share of revenue or equity in the company.!¥”

This activity resembles collecting funds from the public, referred to as
crowdfunding under the Capital Markets Law."® One can perform
crowdfunding through the intermediation of the electronic crowdfunding
platforms, which commence their activities with the authorization of the
Capital Markets Board (hereinafter CMB).!® So, if an ICO issuer does not have

132 See T. Civ. C., supranote 38, art. 5 (“The general provisions of this Code and the Code of
Obligations shall apply to all private law relationships, as relevant”.); T. C. Obl., supra note 74, art.
646 (“This Code is the Fifth Book of the Turkish Civil Code . . . and is an integral part thereof”.).

133 See T. C. Obl., supra note 74, art. 23; See Eren, supra note 74, 219-238 (explaining the contract
provisions that the academic literature considers general trading conditions and the legal
consequences arising of such categorization in detail).

134 E.g., Coinbase User Agreement (2020),
https://www.coinbase.com/legal/user_agreement/payments_europe (last visited May 1, 2021).

135 See infra Part 11.A.4.

136 Cf. Jake Frankenfield, Initial Coin Offering (ICO) (2020),
https://www.investopedia.com/terms/i/initial-coin-offering-ico.asp (last visited May 1, 2021) (stating
that an ICO is like an initial public offering); See generally Sinan H. Yuksel, Osman Gazi Gugliturk,
Kripto Varliklarin Ik Arzi (ICO) ve Tiirk Hukukunda Iigili Diizenlemelerin Tespiti, Gelisen
Teknolojiler ve Hukuk I: Blokzincir, 181-254 (2020) (discussing ICOs in detail, considering the EU
regulations, the Swiss law, and Turkish capital markets law).

137 See Frankenfield, supra note 136.

138 See Law No. 6362, supra note 67, art. 3.

139 1d., art. 35/A.
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the required authorization, its activities may be found illegitimate.!4°

Accordingly, the announcement by the CMB in 2018 alerted the investors
on this issue as follows:

“Whether the “token sale” practices, which have similarities with and
differences to the initial public offering and crowdfunding activities,
will fall under the regulatory boundaries of our Board, will vary on a
case-by-case basis. Before the secondary regulations come into force, all
necessary administrative and criminal measures will be implemented by
our Board regarding crowdfunding activities without authorization. At
this stage, investors should not give credit to crypto-asset sales that are
likely to be realized under the name of crowdfunding”.#!

Nevertheless, such an ICO issuer might have concluded contracts with its
investors. If this is the case, the investors will be entitled to the rights under
the contract’s terms and governing law. Though, if this contract’s governing
law is Turkish law, then it may be found invalid because of violating the
Capital Markets Law; if not, our analysis on the electronic transactions will
apply to this contract as well.*?

Conclusion

Under the existing legislation, cryptocurrency holders have limited rights,
which aligns with the decentralization notion. Cryptographers designed
cryptocurrencies to avoid the monitoring and supervision of a centralized
authority such as a state, so the cryptocurrency holders may not expect to
enjoy the protection of a state or the legal system created by a state. Besides,
any cryptocurrency may even “disappear”, and the system providing its
infrastructure may not be reached.' Similarly, a cryptocurrency exchange
may suddenly cease its operations.'#

Despite these facts, after a decade since the cryptocurrencies first appeared,
in addition to information technologies savvies and professional investors,
ordinary persons are also interested in holding cryptocurrencies. Therefore,
how the government can provide legal protection to cryptocurrency holders

140 Cf, Yuksel, Gugltrk, supra note 136, 241 (concluding that ICOs collecting crypto-assets or
operating without an intermediary platform would be out of the scope of the crowdfunding activities
under the Capital Markets Law).

141 Sermaye Piyasasi Kurulu Biilteni 2018/42 (2018),
https://mww.spk.gov.tr/Bulten/Goster?year=2018&n0=42&year=2018&n0=42 (last visited May 1,
2021); See generally Regulators’ Statements on Initial Coin Offerings,
https://mwww.iosco.org/publications/?subsection=ico-statements (last visited May 1, 2021) (collection
of statements by different countries’ securities regulators).

142 See T. C. Obl,, supra note 74, art. 27; See infra Part 11.B.

143 See Szilagyi, supra note 45, 34; Patka, supra note 41, 156.

144 E g., Taylan Bilgic, Ercan Ersoy, Crypto Users Bicker After Turkish Exchange Abruptly Goes
Silent (2021), https://www.bloomberg.com/news/articles/2021-04-21/crypto-users-bicker-after-
turkish-exchange-abruptly-goes-silent (last visited May 1, 2021); Jamie Crawley, Turkish Court Jails
Thodex CEOQ’s Siblings in Crypto Exchange Probe (2021), https://www.coindesk.com/turkish-court-
jails-6-thodex-crypto-exchange-ceo-siblings (last visited May 1, 2021).
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without hindering the development of this technology is an important issue.*

In terms of Turkish law, leaving this issue to the courts will not be an ideal
solution.™® Although the judges have the authority to create rules when there
is a legal loophole, such rules only bind the parties of a specific lawsuit, and
they are not binding as an enacted legislation.'*” So, even if a court creates a
rule, it will not cover all the cryptocurrency holders. Thus, enacting new laws
or applying existing laws more effectively can be the two central solutions.

As a new law, the legislator can consider amending the Turkish Civil Code
and acknowledging digital assets as an item of property.!® Such an
amendment may categorize the digital assets under wvirtual property,
bitproperty, res digitales, or any similar concept that can be as inclusive as
possible.’* To overcome the question of trust and admissibility as evidence, it
should define in detail the expected minimum technical specifications of the
digital infrastructures behind the digital assets, so the legally defined digital
asset concept should not cover any digital asset generated by a technically
unreliable system.!>

Consequently, legally defined digital assets will grant the cryptocurrency
holders an absolute right, which can be claimed against everyone and
protected by relevant lawsuits, including tort claims.’' Such an amendment
will be helpful in terms of clarifying the cryptocurrency holders’ rights to wills

145 See Bozkurt Yiiksel, supra note 29, 213; See Ondtej Kovatik, Draft Report with
Recommendations to the Commission on Digital Finance: Emerging Risks in Crypto-assets -
Regulatory and Supervisory Challenges in the Area of Financial Services, Institutions and Markets
(2020/2034(INL)) (2020). Available at: https://www.europarl.europa.eu/doceo/document/ECON-PR-
650539 EN.pdf (last visited May 1, 2021).

146 But see e.g., David M. Fox, Cryptocurrencies in the Common Law of Property, 42 (2018).
Available at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3232501 (last visited May 1, 2021)
(“The common law can . . . provide a default set of property principles to govern cryptocurrency
transactions. Statutory intervention is not essential”.); cf. Bullmann et al., supra note 1, 30
(“[R]egulation could be perceived as (unintentionally) legitimi[z]ing crypto-assets business”.).

147 T, Civ. C., supranote 38, art. 1; Kemal Gozler, Hukuka Giris, 391-393 (15" ed. 2018).

148 See e.g., Wyo. Stat. 88 34-29-101, 34-29-102 (2019) (defining digital assets to include virtual
currencies and classifying them as property); See also Bilgili, Cengil, supra note 41, 20-21
(suggesting an arrangement like the Turkish Civil Code considering certain natural powers as
movables or a particular legal arrangement which will provide the cryptocurrencies an absolute right
protection). But see Tatiana Cutts, David Goldstone, Bitcoin Ownership and its Impact on Fungibility
(2015), https://www.coindesk.com/bitcoin-ownership-impact-fungibility (last visited May 1, 2021)
(arguing that the law of property may be a “wrong tool” to protect the Bitcoin because its technical
features are sufficient for protection).

149 See generally Charles Blazer, The Five Indicia of Virtual Property, 5 Pierce L. Rev., 137-161
(2006); See generally Joshua A. T. Fairfield, Bitproperty, 88 S. Cal. L. Rev., 805-874 (2015); See
generally Wian Erlank, Introduction to Virtual Property: Lex Virtualis IPSA Loquitur, 18
Potchefstroom Elec. L. J., 2524-2559 (2015); Patka, supra note 41.

150 Cf. Reyes, supra note 26, 228 (“[T]his is a proposal that regulators undertake the dual task of
enacting a law or regulation via statute, and then implementing that statute through code, so that it is
endogenously incorporated into the decentralized ledger technology or applications running on top of
the technology”.); Szilagyi, supra note 45, 34 (“Bitcoin is not meaningful if separated from the
blockchain that powers it”.).

151 See T. Civ. C., supra note 38, art. 683(2); Eren, supra note 74, 617-620; cf. Kapanci, supra note 2,
121-124 (stating that tort claims are possible even without such absolute right, such as in the events
of criminal or immoral acts).
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and testaments and matrimonial assets regimes as well. However, making
such an amendment only in Turkey will not be sufficient, as the parties to a
digital transaction, a service provider, or an intermediary service provider in
an electronic transaction, an ICO issuer, the blockchain recording the
transactions, or the miners verifying the transactions can all be in the different
parts of the world. Defining all these elements under local legislation and
expecting binding legal outcomes may result in theoretical rules that are not
applicable in practice’ or conflict with international law. Thus, handling the
issue internationally!®® within the scope of an international treaty,’™ and
founding technological collaborations to ensure the rules under such a treaty
are enforceable, will be a more effective solution. In this context, the legislator
may need to revisit the principles of international law, such as jurisdiction and
territoriality.!%

The legislator can adopt a similar approach for cryptocurrency holders’
contractual rights as well. New laws amending the Turkish Code of
Obligations and the Capital Markets Law, embracing digital transactions and
ICOs, and acknowledging them in an international and technological
framework like acknowledging the digital assets will grant the parties at least
relative rights to claim against each other.!%

Furthermore, another new law can acknowledge cryptocurrencies as
foreign currency. If this is preferred, then the cryptocurrencies can be
regulated under the foreign exchange legislation, which will protect the
cryptocurrency holders and grant the authority to the government to keep the
cryptocurrency transactions under control. For instance, in such a case,
cryptocurrencies will be sold or bought only through authorized institutions.
These institutions will document the cryptocurrency transactions, and parties
to a contract can agree to payment in cryptocurrencies, except for specific
contracts that one cannot conclude in foreign currencies.'>”

Though, enacting any of these new laws will require a long time and
detailed studies. Thus, in the meantime, we propose that the government

152 See Bullmann et al., supra note 1, 28-29.

153 Burgin Bozdanoglu, Sanal Para Birimi Bitcoin’in Kayitdis1 Ekonomi ile Karapara Faaliyetlerine
Etkisi ve Vergilendirilmesi, 10 Mali Hukuk Dergisi 3, 17 (2014); Jon Buck, German Central Bank
Director: Crypto Regulations Must Be International (2018), https://cointelegraph.com/news/german-
central-bank-director-crypto-regulations-must-be-international (last visited May 1, 2021); Schembri,
supra note 1, 65.

154 Cf. Palka, supranote 41, 200 (“[I]t is hard to imagine that an international treaty regarding virtual
items will soon be concluded”.).

1%5 See Lastra, Allen, supra note 1, 14; See generally P. R. Stephenson, International Private Law as
a Model for Private Law Jurisdiction in Cyberspace, 7 Legal Issues J., 103-134 (2019) (discussing
the “jurisdictional guidelines for cyberspace” from torts perspective).

1%6 See Eren, supra note 74, 52-56 (explaining the relative rights concept in detail).

157 See T. C. Obl., supra note 74, art. 99; Decree on the Preservation of the Value of Turkish
Currency No. 89/14391, O. J., Aug. 11, 1989, art. 2, 4, 6, 23; See also Communiqué No. 2008-32/34
regarding the Decree on the Preservation of the Value of Turkish Currency, O. J., Feb. 28, 2008, art.
8 (detailing the contracts which cannot be concluded in foreign currencies).
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applies the Law on the Regulation of Electronic Commerce more effectively.
For instance, the Ministry of Commerce can audit the online cryptocurrency
exchanges under its jurisdiction, which facilitate electronic transactions, check
whether they comply with the rules of conducting electronic commerce, and
apply administrative fines as required!®®. Moreover, the legislator can
consider strengthening the provisions of this law. In this context, it can
regulate the service providers’ and intermediary service providers’
requirement to register to the ECIS as an obligation under the law and impose
effective sanctions for incompliance.’® Similarly, it can oblige the service
providers and intermediary service providers to obtain trust marks, which will
ensure a certain standard of security and service quality.'® Thereby, it can
create a safer and more transparent environment for cryptocurrency trading
as a beginning.

18 _aw No. 6563, supra note 122, art. 2, 11, 12.

159 Currently, a communiqué regulates this requirement, and the purpose is to follow and evaluate the
development of electronic commerce, not the user protection. See Law No. 6563, supra note 122, art.
11(3); Communiqué on the Electronic Commerce Information System and Notification
Requirements, supra note 125, art. 5.

160 See Communiqué on the Trust Marks in the Electronic Commerce, O. J., June 6, 2017, art. 2(1), 4,
5.
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Farhad Cahangosa’

SONAYE MULKiYYOTINO MUNASIiBOTDO
1883-CU IL PARIS KONVENSIYASI VO
AZORBAYCAN QANUNVERICILIYININ

MUQAYiISOLI TOHLILI

Amnnotasiya

Son illar biitiin diinya olkalorinda oldugu kimi, Azarbaycanda da igtisadiyyatin inkisafinda
sanaye miilkiyyatinin rolu shamiyyatli doracada artmisdir. Mliiasir dovrda sanaye miilkiyyati
obyektlari dovlatin va camiyyatin inkisafinda miihiim yer tutur. Bu da sonaye miilkiyyati
hiiquglarimin  taminati  moasalasina  xiisusi  diqgat  yetirilmasi zaruratini  ortaya
qoyur. Azarbaycan Respublikas: ganunvericiliyinda sanaye miilkiyyati ila bagh, xiisusan,
onun hiiquqi miihafizasi ila bagl bir sira problemlar mévcuddur. Maqalada ganunvericilikda
olan mévcud problemlar 1883-cii il Paris Konvensiyast va milli qganunvericilik arasinda olan
prinsipial farglar fonunda ortaya qoyulmusdur. Maqalada sonaye miilkiyyati sahasinda qabul
edilmis ilk beynalxalg sanadlardan olan 1883-cii il Paris Konvensiyasi va Azarbaycan
Respublikasinda qabul edilmis bir sira normativ-hiiquqi aktlar miiqayisali tohlil edilmis,
sanaye miilkiyyati obyektlorinin tasnifati, onlardan istifadayo dair hiiquglarin verilmasi va
“qudvil”  anlayisi, sanaye miilkiyyatinin miihafizasi vao s. masalalarla  alagadar
qanunvericiliyin mévcud vaziyyati gostarilmis, asas problemlar ortaya qoyulmusdur.
Homcginin maqalada Azarbaycan Respublikasinin hiiquq sistemi iiciin yeni sayilan “qudovil”
anlayisindan va onun ahamiyyatindan bohs edilmisdir. Yekunda isa maqalada soziigedon
masalalarla alagadar qanunvericiliyin  galdiyi son wvaziyyat va iizlasdiyi problemlar
gostarilmis, bununla bagh moévcud durumu dayismak iiciin takliflar verilmisdir.

Abstract

In recent years, the role of industrial property in the development of the economy has also
increased significantly in Azerbaijan, as in all countries of the world. In modern times, the
objects of industrial property play an important role in the development of the state and
society. This highlights the need to pay special attention to the issue of ensuring industrial
property rights. There are a number of problems in the legislation of the Republic of
Azerbaijan related to industrial property, in particular, its legal protection. The article
presents the existing problems in the legislation on the background of the basic differences
between the Paris Convention and the national legislation. The article comparatively
analyzes the Paris Convention, one of the first international documents adopted in the field
of industrial property, and a set of normative legal acts adopted in the Republic of
Azerbaijan, in the context of classification of industrial property objects, granting the rights
to use them, the definition of “goodwill”, protection of industrial property and also current
situation and some legal gaps in our legislation are mentioned. The article also discusses the
definition of “goodwill” and its importance which is new for the legal system of the Republic
of Azerbaijan. In the end, the article shows the latest situation and problems of legislation
on these issues and give suggestions in order to change the current situation.

* Baki Dévlot Universiteti, Hiiquq fakiiltosi, insan Hiiquqlari ixtisast, I kurs magistr tolobosi.
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Giris

kimi Senaye Inqgilabimn naticesinde meydana goldi. Bu sergilerin
moagsadi texnologiyada bas veran yeni irsliloyislari ictimaiyyato
toqdim etmak idi. Lakin 6lkalarin yerli ganunvericiliyinin miixtslifliyine gora

8 qli miilkiyyetls bagh ixtiracgiliq sorgilari XIX asrds yeni bir hadisa

beynalxalq saviyyade senaye miilkiyyeti hiiquqlarnin qorunmasini temin
etmak ¢ox ¢atin idi. Ciinki bels bir hiiququn taninmasinda ciddi problemlar
ortaya ¢ardi. Bu da ilkinliyi tenzimlsyen vahid norma olmamasindan
qaynaglanirdi. Senaye miilkiyystinin ilkinliyi dedikds, Paris Konvensiyasinin
istirakgis1 olan Olkades senaye miilkiyyasti ilo bagli birinci iddia ssnadinin
verildiyi tarix basa diistilmalidir (konvensiya ilkinliyi).!

Homin dovrde Dbir ¢ox xarici sergi istirakeilart fikirlerinin
ogurlanacagindan ve digar Olkalerde basqalarinin fikri kimi istifades
olunacagindan ehtiyat etdiklari ticiin bu kimi sergilords istirak etmakden
imtina edirdilor. 1873-cii ilde Vyanadaki Beynalxalq Ixtiralar Sergisi bunun
bariz naticasi idi. Bels ki, bir ¢ox sorgi istirak¢is1 mahz bu sebabden sargiys
gatilmamigd1.?

XIX asrin ikinci yarisinda beynslxalq ticarstin ve sanaye istehsalimn
artmasi, hamcinin ixtira ilo bagh ideyalarin manimsanilmaesi qorxusu senaye
miilkiyyatinin hiiquqi tenzimlems ve miihafizs altina alinmasini, bununla da,
sonaye miilkiyystinin beynalxalq hiiquqi rejiminin yaradilmasi zaruratini

! Senaye Miilkiyyatinin Miihafizasi haqqinda Paris Konvensiyasi, mad. 4 (1883).
2 Cynthia L. Clark, The American Economy: A Historical Encyclopedia, 687 (2011).
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dogurdu.® 1880-ci ilds kegirilmis Paris konfrans: 6z mantigi sonlugunu bu
sahada yeni konvensiyanin qgebul edilmasi ilo tapdi. 20 mart 1883-cii ilds
Fransanin paytaxti Parisdo imzalanan “Senaye miilkiyystinin miihafizasi
haqqinda Paris Konvensiyas1” ilk aqli miilkiyyst miiqavilalerinden biri idi.
Paris Konvensiyasi insanlarin ixtiralar, amtes nisanlar1 ve sanaye niimunslori
kimi yeni fikir ve yaradicilig1 ils bagl hiiquq ve qanuni manafelarinin digar
olkalards do qorunmasini tamin etdi.* Bununla da, Paris Konvensiyasi biitiin
diinyada yeni fikirlorin yaranmasi ve yayilmasina ravac verdi.

1880-ci ildo Parisde kegirilon diplomatik konfransdan sonra 1883-cii ilda
Konvensiyan 11 6lke imzalad1. Imzalanan zaman yalniz 11 6lkeds mévcud
olsa da, zamanla Paris Konvensiyas: biitiin diinyada siiratls yayilan bir tasire
sahib oldu.

Azarbaycan Respublikasi miistaqillik qazandigdan sonra 90-c1 illarden
baslayaraq, htiququn her bir sahesinds islahatlar keg¢irilmokds davam edir.
9qli miilkiyyst qanunvericiliyininin asasini togkil eden biitiin normativ-
hiiquqgi aktlarin da qebulu mehz bu dovre tesadiif edir. Azarbaycan
Respublikasinda soziigedon islahatlar ¢argivesinde oqli miilkiyyet
hiiquqglarina dair normativ-hiiquqgi aktlarin gebulu ilo yanasi, movcud
qanunvericilik do beynalxalq xtisusi hiiquga uygun olmal: idi. Bu sebabden
Azarbaycan Respublikasinda bu sahads bir ¢ox miihiim addimlar atilmis va
25 dekabr 1995-ci ildo Azarbaycan Paris Konvensiyasina qosulmusdur.®

Malum oldugu kimi, miiasir diinyada heayat ¢ox siiratli vo dinamik bir hal
almisdir, bu da tebii ki, 6z tesirini hiiquq sahasindes do gostarir. Qloballasan
diinyaya “ayaq uydurmaq” ii¢lin normativ-hiiquqi aktlarda dayisikliklor
aparmaq miitleqdir. Lakin avval normativ-hiiquqi aktlar1 gozden kegirmak,
diger dovlstlerin qanunvericiliklarinds qiivvads olan aktlarla ve hamgcinin
beynalxalq xarakterli aktlarla miiqayise edib miivafiq bosluqlari, elaco da
movcud  kolliziyalar1 agkara ¢ixarmaq lazimdir. Mbaqaleds sanaye
miilkiyystinin obyektlarinden, senaye miilkiyyatine dair hiiquglarin
verilmasinds Oziinemaxsus rol oynayan “goodwill” anlayisindan, senaye
miilkiyyati miihafizesinin hiiquqi rejimindsn ve hansi sanaye miilkiyyati
obyektlarinin hiiququn miidafissi altinda olmasindan séhbat acilacaqdir.

Xiisusils, sanaye miilkiyyeti obyektlarinin hiiquqi miihafizesinden bahs
edon tgclincii hisseds Konvensiya ve senaye miilkiyyeti ganunvericiliyi
sahasinde Azarbaycan modeli atrafli gokilde miiqayisali tahlil edilacek,

3 International Protection of Industrial Property: From the Paris Convention to the TRIPS Agreement
(2003), https://mww.wipo.int/edocs/mdocs/arab/en/2003/ip_cai_1/pdf/wipo_ip_cai_1_03_2.pdf. (son
baxis 25 aprel 2021).

4 Arpad Bogsch, Paris Convention for the Protection of Industrial Property from 1883 to 1983, 27-56
(1983).

® “Sonaye miilkiyystinin miihafizasi hagqinda” Konvensiyaya, “Patent kooperasiyasi haqqmnda”
Miigaviloys, “Nisanlarin beynoalxalq geydiyyati haqqinda” Sazise, intellektual Miilkiyyatin
Umumdiinya Toskilatini tosis edon Konvensiyaya Azorbaycan Respublikasinin qosulmast barodo
Azorbaycan Respublikasi Milli Maclisinin Qorar1 (1995).
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movcud bosluq ve kolliziyalar isiglandirilacaqdir. Homginin maqalada bir
sira mohkems qorarlarindan ve hemin gerarlarin shamiyyastinden bahs
olunacaqdir.

I. Senaye miilkiyyoti obyektlarine Konvensiya va milli
qanunvericilikds yanasma. AR qanunvericiliyinda

movcud vaziyyat vo bosluqlar

Senaye miilkiyyeti ilo bagli Konvensiya vo Azarbaycan Respublikasi
ganunvericiliyinin miiqayisali tohlilini etmazdan avval senaye miilkiyyati
anlayisina vo bununla bagli diger bazi masalalars aydinlhq gotirmak lazimdir.
Senaye miilkiyyoti anlayis1 1883-cii il Paris Konvensiyasinin 1-ci maddasinda
geyd edilmisdir. Homin maddoayoe osasen “ixtira {izro patentlor, faydal
modellar, sonaye niimunslari, amtas nisanlari, xidmat nisanlari, firma adlar
vo mangd, yaxud moense yerinin adlar1 (appelations of origin) ve hamginin
geyri-somimi roqabat senaye miilkiyystinin miihafizasi obyektloridir”.
Maddanin mezmunundan goriindiiyii kimi, Konvensiya senaye miilkiyyati
dedikds, bunu tokce sonaye va ticarat sahosi ilo mahdudlasdirmir, kend
tosorriifat: istehsali mahsullarini ve inteqral sxem topologiyasimi da ohata
edir.”

Paris Konvensiyasinda senaye miilkiyyati obyektlarinin shate dairasi qeyd
edilso ds, he¢ birino leqal anlayis verilmomisdir. Nozaro alsaq ki, Paris
Konvensiyas1 sonaye miilkiyyoti sahasinde gobul edilmis ilk beynslxalq
sonaddir, bu sebabdan sanaye miilkiyyati obyektlorine ayri-ayriliqda anlayis
verilmadiyini basa diismak ¢atin deyil.

Senaye miilkiyyetinin Azarbaycan modeline goaldikde ise Olkemizda
ixtiralarin, faydali modellarin va sanaye niimunalarinin yaradilmasi, hiiquqi
miihafizasi va istifadasi ilo alagadar miinasibatlor “Patent hagqqinda”, emtas
nisanlarinin va cografi gostaricilorin qeyde alinmasi ve hiiquqgi miihafizasi ile
bagli miinasibatlor “Omtes nisanlarinin ve cografi gostaricilor haqqinda”,
hagsiz raqabetin garsisinin alinmasi ve aradan qaldirilmasinin hiiquqi
tenzimi “Haqs1z reqabet haqqinda”, aqli miilkiyyst hiiquqlarimin miihafizesi
iss “Oqli miilkiyyst hiiquqlarinin teminat1 ve piratciliga garst miibarizs
hagqinda” Qanunla ve gobul edilmis diger ganunvericilik aktlar1 ils
tenzimlanir.

Azarbaycan qanunvericiliyini nazerden kecirdikds, senaye miilkiyyati
obyektlorinin shats dairasinin tam ve daqiq sekilds gostarilmadiyini gormak
miimkiindiir. Bels ki, he¢ bir normativ-hiiquqi aktda senaye miilkiyyatinin
anlayis1 ve ya obyektlorinden bshs edilmir. Yalmiz “Patent haqqinda”
Qanunun qiivveden diismiis 1.1-ci maddssinds geyd edilib ki, “senaye

6 Yuxarida istinad 1, mad. 1.
" WIPO: Understanding Industrial Property (2016),
https://www.wipo.int/edocs/pubdocs/en/wipo_pub_ 895 2016.pdf (son baxis 9 may 2021).
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miilkiyysti obyekti dedikds, insanin aqli fealiyyetinin naticesi olan ixtira,
faydali model va sanaye niimunasi basa diistiliir”.8

Hoamin maddaye nazer yetirdikde onun kifayat gadar qilisurlu vo sathi
oldugunu gérmak miimkiindiir. Belo ki, maddenin mazmunundan sanaye
miilkiyystinin yalniz ixtira, faydali model ve sanaye niimunasinden ibarat
oldugu naticasine golmak olar. Lakin bu ciir yanasma dogru deyildir. Ciinki
Konvensional modeldan bahs edarkan sanaye miilkiyyati obyektlorinin shate
dairasinin daha genis oldugu gqeyd edilmisdi.

Senaye miilkiyyatinin ayri-ayr1 obyektlorinin isa ganunvericilikds leqal
anlayis1 verilmis, lakin avval do geyd edildiyi kimi, verilon anlayislarda
onlarin sanaye miilkiyyati obyekti olmasindan bahs edilmamisdir. Masalon
Paris Konvensiyasina asason sonaye miilkiyyoti obyektlorindon biri hesab
edilan seleksiya nailiyyotlarinin anlayis1 1996-c1 ilds gabul edilmis “Seleksiya
nailiyyetlori hagqqinda” Qanunda verilmisdir. Qanunun 1-ci maddasine
asasoan, “seleksiya nailiyyoetlori seleksiya isi naticasinde yaradilmis, comiyyot
tictin faydali bitki sortlari, heyvan cinslari, onlarin hibridlari, xattlori, krosslar:
vo ya klonlar1 kimi basa diistiliir”.® Eyni sokildo amtes nisani ve cografi
gostaricilor, ixtiralar, faydali model, hagsiz reqabst ve s.-nin anlayisi da
miivafiq qanunlarda verilmisdir. Bunlarla yanasi, qanunvericiliyin inteqral
sxem topologiyasina da yanasmasi qeyri-miisyyondir. “Inteqral sxem
topologiyalarimin hiiquqi qorunmas: haqqinda” Qanunda inteqral sxema
“althigin sathinde ve hacminde bir-birinden ayrilmaz sokilde hazirlanmis
elementlar vo elementloararasi alagelorden ibarat olub miiayyen elektron sxem
funksiyasmi tam ve ya gismen yerina yetiron elektron mamulat” anlayisi
verilmigdir.!”® Gortindiiyti kimi, ganunda onun senaye mdiilkiyysti obyekti
olub-olmamasi masalasine toxunulmamisdir.

Belslikls, senaye miilkiyyatinin leqal anlayisinin olmamasi ve senaye
miilkiyyeti obyektlorinin tam ve daqiq dairssinin miisyyanlasdirilmamasi
qanunvericilikds ciddi bir problem olaraq qalmaqdadir. Hoamginin qgeyd
edilmalidir ki, movcud qanunvericilikde senaye miilkiyyasti obyektlarinin na
oldugundan bshs edilmamasi onlarin miixtslif qanunlarla miihafize altina
alinmasim da xeyli ¢atinlosdirmis, miivafiq olaraq Inzibati Xotalar Macallesi
va Cinayet Macsllalerinds qanunla qadagan edilen emalin obyekti gisminda
miiayyen edilmasini miimkiinsiiz etmisdir.

8 “patent haqqinda” Azorbaycan Respublikasiimn Qanunu, mad. 1 (1997).

% “Seleksiya nailiyyatlori hagqinda” Azarbaycan Respublikasmin Qanunu, mad. 1 (1996).

10 “Inteqral sxem topologiyalarinin hiiqugi qorunmasi haqqinda” Azorbaycan Respublikasmin
Qanunu, mad. 1 (2002).
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II. Senaye miilkiyyatindan basqa saxslarin istifads
hiiququ. Lisenziya miiqavilasi

A. Senaye miilkiyyatindan istifadaye dair hiiquqlarin verilmasi.

Lisenziya macburiliyi va “macburi lisenziya”

Azoarbaycan  Respublikast  ganunvericiliyi ~ sanaye  miilkiyyati
obyektlorindan istifadaya dair hiiquqlarin verilmasini miimkiin hesab edir.
Belo ki, patent vo ya amtoeo nisani sahibi patent ve ya amtea nisanindan
istifadoye dair hiiququnu basqa soxso vers, hoamin soxs da yalniz patent
sahibinin raziligini almaq sorti ilo lisenziya asasinda bu hiiququ olds eds
bilar."! Lakin qanunvericilik bu hali yalniz patent sahibinin razilig1 ssasinda
mimkiin hesab edir. “Patent hagqinda” Qanunun IV faslinds dovlat vo ya
onun miivokkil etdiyi soxslorin miioayyan maqgsadlor (masolon milli
tohliikesizlik magsadlari ve ya fors-major hallarinda) ¢orgivesinde patentden
istifade hiiququ istisna olmaqla, patent sahibinin icazesi olmadan patentdon
istifade patentin qanunsuz istifadesi hesab edilir vo qanunla miieyyan
olunmus masuliyyate sebab olur.'? Bir s6zls, Azarbaycan Respublikasinda
basqa soxslarin patentden istifadasi yalniz patent sahibi ilo baglanan lisenziya
miiqavilesi asasinda miimkiindiir.

Lisenziya miiqavilesi dedikds, patent sahibi terofinden ixtira, faydali
model vo sonaye niimunasindan istifads hiiququnun digar saxse verilmasini
rosmilegdiron ikitorafli, konsensual ve qarsiliqli miiqavile basa distiliir."
Lisenziya miiqavilesi iizro patent sahibi lisenziar, patentden istifade etmak
istayon gaxs iss lisenziat adlanir ve qanunda lisenziya miiqavilssinin iki novii
forqlondirilir:'* miistosna vo geyri-miistasna. Miistasna lisenziya patentden
istifade etmak istoyon hiiquqi vo ya fiziki soxso (lisenziata) ixtira, faydal
model va senaye niimunesinden istifade hiiququnu yalniz lisenziya
miigavilesinde nezerds tutulmus hacmda verir.’® Qeyri-miistosna lisenziya
zamani miiqavile lizra lisenziar hesab edilon patent sahibi ixtira, faydalh
model veo sonaye niimunasindan istifade hiiququnu lisenziata verir, lakin
patents dair biitiin hiiquqlari, o climladan {igiincii sexslars lisenziya vermak
hiiququnu 06ziinde saxlamis olur.'® Lisenziya miiqavilesi 9qli Miilkiyyat
Agentliyinde geydiyyata alinmalidir. Belalikls, Azsrbaycamn moévcud aqli
miilkiyyet qanunvericiliyine asasen istanilon gaxsin ixtira, faydali model va
sonaye nimunssinden istifads etmoak {iciin lisenziya almasinin macburi
oldugu miisyyen edilmis oldu.

11 yuxarida istinad 9, mad. 19.
12 Yeno orada, mad. 22.

13 Yeno orada, mad. 19.

14 Yens orada.

15 Yenos orada.

16 Yeno orada.
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Lakin Azarbaycan qanunvericiliyinds “macburi lisenziya” anlayisindan da
istifade edilmoakdadir. Bu anlayisi lisenziyanin alinmasinin macburiliyi
anlayisindan farqlondirmok vacibdir. 9vvel do geyd edildiyi kimi, patent
sahibi patentden istifade ii¢lin miistosna hiiquga malikdir. Lakin patent
sahibi vo ya onun varisi patentin verildiyi tarixden 3 il miiddstinds ixtira,
faydali model vo senaye niimunasinden {izrsiiz seboba gore istifads
etmadikds, istifadays ciddi hazirliq gormadikds, yaxud istifadeni 3 ilden
artiq dayandirdiqda istenilon hiiquqi ve ya fiziki soxs ixtira, faydali model vo
sonaye niimunasinden istifads ti¢iin macburi lisenziya verilmasi barade
mohkomayo miiraciot eds bilor.”” Bu hal patent sahibinin 3 illik miiddat
bitdikden sonra lisenziya vermakden imtina etdiyi hallara da aiddir.® 9ger
soxs bununla bagl mahkemayo iddia arizasi ilo miiraciat edarse vo mahkama
soxsin miiraciatini tomin edarso, soxs patentdan istifadeys dair hiiquq alds
etmis olur, lakin patents dair diger biitiin hiiquqlar patent sahibinds qalir.
Macburi lisenziya verildikdon sonra taraflor arasindaki mdiinasibatlora
lisenziar va lisenziat arasindaki miinasibatlora dair normalar tetbiq edilir veo
agor saxs macburi lisenziyanin verildiyi tarixden 2 il arzinds istifade etmozss,
patent sahibi lisenziyanin logv edilmesi barade mehkemaye miiraciat eds
bilar.

Ixtira, faydali model vo sanaye niimunasindan istifadaye dair hiiquqlarin
verilmosi ilo baglh miiddealara “Omtes nisam1 ve cografi gostaricilor
hagqinda” Qanunda da rast golmak miimkiindiir.

Basqa sOzlo desok, amtas nisanmnin sahibi emtes nisanindan istifada
hiiququnu lisenziya miiqavilesi asasinda hamin nisamn aid edildiyi
amtoslarin vo xidmatlorin hamaist ve ya bir hissesi barade basqa soxse vers
bilor.? Lakin “Patent haqqinda” Qanuna nazaran, burada farqli niianslar da
movcuddur. Bels ki, ixtira, faydali model va sanaye niimunasindaen istifadays
dair lisenziya miiqavilssindan farqli olaraq, burada qanunvericilik lisenziatin
tizarine bir 6hdalik qoyur: “lisenziatin emteasinin ve ya xidmatinin keyfiyyati
lisenziarinkindan asagi olmamali ve lisenziar bu gartin yerine yetirilmesina
nozarat etmolidir”.?» Hemginin tarsflor arasinda baglanan lisenziya
miiqavilasins lisenziar terafindan istehsal edilon amtaalarin ve ya gostarilon
xidmeatlarin keyfiyyatina dair talableri gostaran senad slavs edilir.?

Cografi gostericilora miinasibatde iss qeyd edilmolidir ki, “cografi
gostoriciden istifade hiiququ olan sexs bu hiiququn verilmasine ve ondan

17 Yena orada, mad. 20.

18 Yens orada.

1% Yens orada.

20 “Omtoo nisanlar vo cografi gostaricilor haqqinda” Azorbaycan Respublikasmnin Qanunu, mad. 28
(1998).

21 “Omtos nisanlarina dair miiqavilalarin geydiyyati Qaydalar1”-nin tosdiq edilmasi haqqinda
Azorbaycan Respublikast Nazirlor Kabinetinin Qarar1, mad. 1 (2009).

22 Yens orada.
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istifadeys dair lisenziya miiqavilesi baglaya bilmaz”.?® Digar sexslore amtos
nisanlarindan istifade hiiququ veran lisenziya miiqgavilesinin mazmunu
(rekvizitlori), baglanmasi, geydiyyati vo s. bu kimi maosalalor “Omtos
nisanlarma dair miiqavilalorin geydiyyati Qaydalar1 haqqinda” Nazirler
Kabinetinin 2009-cu il tarixli Qarar1 ilo tonzimlonir.?*

1883-cti il tarixli Paris Konvensiyasinda da senaye miilkiyystinden
istifadoyo dair macburi lisenziyalar ilo bagh bir sira miiddsalar 6z oksini
tapmusdir. Belo ki, Konvensiya macburi lisenziyaya patent sahibinin 6z
miistosna hiiquqglarini hayata kegirmeasinden yarana bilacok sui-istifada
hallarinin garsisini alan bir mexanizm kimi yanasir. Ogar patent sahibi 6z
miistosna hiiquqglarinmi realizo edarken sui-istifade hallarina yol verarss,
(mosalon totbiq edilmomasi sebebinden islok olmamasi) bu halda
Konvensiyaya iizv olan har bir Ittifaq dovleti 6z daxili qanunvericiliyi ilo
miioyyon olunmus qaydada macburi lisenziya telob eds bilor.?> Azarbaycan
qanunvericiliyinde oldugu kimi, Konvensiyada da belo lisenziya gqeyri-
miistasna lisenziya hesab edilir. Lakin Azarbaycan qanunvericiliyinden forqli
olaraq Konvensiya macburi lisenziyalarla bagh ¢ox mithiim iki sort
miioyyonlasdirmisdir:?

1) Patent oldo etmok {i¢iin miiracistin edildiyi tarixden 4 il, patentin
verildiyi tarixden ise 3 il miiddat keg¢moadon patent sahibinin
harakatsizliyi ilo bagh patentin islomemsesi ve ya yetorli olmayan
soviyyado islomesi sebabinden macburi lisenziya verilmasi iiglin
miiraciat edils bilmaz;

2) Moacburi lisenziyanin verilmasi (soziigedon harakotsizlik ve sui-istifade
hallarinin qarsisini almagq tigtin yetarli olmadig hallar istisna olmagla)
patent sahibinin patentdan istifade hiiququnun slindan alinmas: tigiin
asas deyildir va ilk macburi lisenziyanin verilmasindon 2 il ke¢onadak
patentden istifade hiiququndan mahrum etms barssinds iddia qaldirila
bilmaz.

Ogor patent sahibi gosterilon miiddstlar arzinde herekatsizliyinin va
patentin faktiki islomamasinin {izrlii sebablarle slagadar oldugunu siibut
edarss, bu halda macburi lisenziya barads iddia redd edilir.?”

Paris Konvensiyas1 ve Azarbaycan ganunvericiliyinin miiqayisali
tohlilinden goriindiiyti kimi, hem Konvensiyada, hem do yerli
qanunvericilikde senaye miilkiyystinden basqa soxslerin istifadasi yalmz
lisenziya ssasinda miimkiin hesab edilir. ©Ovval da geyd edildiyi kimi, bels
lisenziyanin alinmasinin macburi olmasi senaye miilkiyystinden qanunsuz
istifade hallarinin qarsisini almaq ve hiiquq sahibinin qanuni hiiquq ve

23 yuxarida istinad 21, mad. 28.
24 Yuxarida istinad 22, mad. 1.
25 Yuxarida istinad 1, mad. 5.
%6 Yeng orada.

27 Yengs orada.
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monafelarini qorumaq tigiin nezerds tutulmusdur. Son olarag, macburi
lisenziyanin alinmasi ilo bagli Konvensiya vo yerli qanunvericiliyin bir sira
ortaq miiddealar tosbit etdiyini do soylomak miimkiindiir. Bels ki, miiqayisali
tohlil edarken, lisenziyanin verilms miiddati, eloco do macburi lisenziyanin
verilmasi halinda diger hiiquqglarin (istifade hiiququ istisna olmaqla) patent
sahibinds galmasi ils bagh miiddealara Konvensiya va yerli qanunvericiliyin
yanasmasinin eyni oldugu miisahide edilir. Bir sozls, lisenziya ilo bagh
Azarbaycan qanunvericiliyinds nazardes tutulmus miiddsalar Konvensiyanin
miivafiq miiddaalari ilo uygunluq tagkil edir.

B. “Goodwill” anlayis1 va Azarbaycan Respublikasi

qanunvericiliyinds yeri

Paris Konvensiyasinda sonaye miilkiyystine dair hiiquqlarin
verilmasindan bahs olunarken “goodwill” (bundan sonra qudvil) anlayisina
da rast golmok miimkiindiir. ilk olarag, bu anlayisin no oldugunu
aydinlasdirmaq lazimdir. “Qudvil” s6zii horfi torciimeds “xos moram”
anlamini verir ve har hansi bir sirkstin geyri-maddi aktivlerinden hesab
edilir.”® Qeyri-maddi aktiv dedikds, sirketds ciddi bir doyars malik olan, lakin
maddi varligi, dasinmasi, toxunulmas: ve hiss edilmasi miimkiin olmayan
seylor basa diistiliir.” Qudvil kommersiya sektorunda fealiyyeat gostoran bir
qurulus ve ya toskilatin ugurlu olmasmnin osas sortlorinden biri olub,
miistarilor, saticilar ve timumen comiyyetds yiiksok etibar, yiiksok isgiizar
niifuz, hamginin miistorilori colb etma bacarigl, yaxs: idaragilik ve doyeri
maliyye baximindan 6l¢iile bilmayan bir qurulus ve ya sirkstin biitiin diger
miisbat parametrlarini 6ziinds ehtiva eden qeyri-maddi varliqdir.>

Elmi adsbiyyatlarda ise qudvils ¢oxlu forqli anlayislar verilib. Qudvils
verilan ilk anlayislardan biri 1810-cu il Lord Eldonun “Cruttwell v. Lye”
isinde® verdiyi anlayisdir. Burada qudvil barasinde deyilmisdir ki, qudvil
kohna miigterilarin tamdiglar: ve getmays adst etdiklori yers yeniden va
tokrar-tokrar getmasi ehtimalindan bagqa bir sey deyildir.*> Bununla yanas;,
xiisusilo, 1895-ci il “Trego v. Hunt” isini** geyd etmok lazimdir. Ingilters
moahkemasinin gorarinda hakim Lord Hergelin vo Lord Maknaqtenin
movqeyi golocokds Ingilterads gebul edilocok “Halsbury Qanunlar”’-inda
qudvil anlayig ticiin hiiquqi zemin yaratdi: “qudvil, adst etms (va ya verdis)

28 peter H. Collin, Dictionary of Law, 135 (4" ed. 2004).

29 Intellectual Property Rights: Laws and Practice (2018),
https://www.icsi.edu/media/webmodules/IPRLP_NOV29.pdf (son baxis 24 aprel 2021).

30 Amy H. Blackwell, Essential Law Dictionary, 212 (2008).

31 The English Reports Chancery (Including Collateral Reports from 1557-1865), 134 (Vol. 34,
1810).

32 Kelly M. Haggar, A Catalyst in the Cotton: The Proper Allocation of the "Goodwill" of Closely
Held Businesses and Professional Practices in Dissolution of Marriages, 65 Louisiana Law Review
1193, 1202 (2005).

33 Birmingham District Court Decision on case of Baldwins v. Maidstone, §11 (2011). Burada bax:
https://www.employmentlawwatch.com/wp-content/uploads/sites/7/2011/06/Baldwins-v-Maidstone-
approved-judgment.pdf (son baxis 8 may 2021).
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va basqa sebablorden dolay1 daimi olmaga meyilli olan bir slaqadir. Bels
qudvil sirketin etibar1 ve is slagelorinin ne daraceds olmasindan da asili
olaraq, illor boyu davam edan diiriist ¢calismayla insa edilmis ve ¢ox yiiksok
miqdarda maliyya vasaitinin xarclonmasi ilo qazanilmais, sirketi raqgiblarina
garst Ustiin movgeds tutmaga yarayan bir vasitedir”.®* Yeni foealiyyote
baslamis, 6ziinemaxsus qudvili olmayan bir sirkstlo uzun illar faaliyyat
gostaran vo qudvili olan bir sirket arasindaki tamal forq da budur.3 Bels ki,
yeni faaliyyeto baglamis sirket 0z mdiistorilorini sifirdan se¢gmok ve 06z
qudvilini yaratmaq macburiyyatinde oldugu halda, uzun illor foaliyyat
gostaran bir qurulusun buna ehtiyaci yoxdur, ¢linki artiq comiyyaetin hansi
tizvlorinin hansi masalalarle maraqlandigini, onlarin diggetini nayin calb
edacayini va adati iizro basqa bir miiassisaye bagl olub-olmadigini bilir ve bu
da sonuncunun bazar miinasibatlorinda raqgiblerindan bir ne¢o addim 6nda
olmasina yardimgi olur.%

Qudyvilin sarti olaraq iki noviinii farqlondire bilarik: miisbat (pozitiv) va
moanfi (neqativ). Bir miisssiso satildigl zaman onun satinalma qgiymoti
miiassisonin faktiki maddi deyarindan (yani xalis aktivlori) coxdursa, aradak:
miisbat dayer forqine miisbat qudvil deyilir.” Neqativ vo ya manfi qudvil
(bazon “badwill” do deyilir) iss bunun aksidir. Yeni bir miiassisa satildig:
zaman miessisenin satmalma qgiymeti miiessisonin xalis aktivlerinin
dayerinden asag1 olarsa, aradaki manfi dayer forqins neqativ qudvil deyilir.3?
Camid Movsiimovun dediyine gors, sirkstin satig dayeri ile onun xalis
aktivlerinin balans doyari arasinda yaranan moenfi forqge menfi qudvil
deyilir.*

Qudyvil miiasir diinyada daha ¢ox miihasibat ugotunda istifads edilon bir
anlayis olub, slagalondirildiyi sirket ve ya qurumdan ayrila ve ya béliins,
ayriligda miiqavils ils ve ya basqa qaydada satila, kogiiriils bilmaz, hamgcinin
istifadasi tiglin barasinds lisenziya verils, icarays gotiiriile ve ya dayisdirils
bilmaz.*°

34 India Supreme Court Decision on case of Cit v. B.C. Srinivissa (1981). Burada bax:
https://indiankanoon.org/doc/1411881/ (son baxis 22 aprel 2021).

3 Inland Revenue Commissioners v. Muller & Co's Margarine Ltd. (1901). Burada bax:
https://library.croneri.co.uk/cch_uk/svhcases/1901-sve-25 (son baxis 22 aprel 2021).

3 John K. Courtis, Business goodwill: Conceptual Clarification Via

Accounting, Legal and Etymological Perspectives, 10 Accounting Historians Journal 11, 13 (1983).
37 Tim Kurtis, Intellectual Property and Intangible Assets: Alternative Valuation and Financing
Approaches for the Knowledge Economy in Luxembourg (2016),
https://www.econstor.eu/bitstream/10419/126183/1/846567334.pdf (son baxig 8 may 2021).

38 Maynard Jacobus Van Der Merve, Accounting For Goodwill: A Critical Evaluation (1996),
http://uir.unisa.ac.za/bitstream/handle/10500/16269/dissertation_van_der_merwe_mj.pdf?sequence=1
&isAllowed=y (son baxig 8 may 2021).

39 Movstimov Camid, Iqtisadi Liigat, 247 (2012).

40 Proceedings of the 2015 International Conference on Education Technology, Management and
Humanities Science (2015), https://www.atlantis-press.com/proceedings/etmhs-15/19240 (son baxis 8
aprel 2021).
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Paris Konvensiyasinda ise li¢ dofa (iki maddads) qudvil anlayisindan
istifade edilmisdir. Konvensiyanin 5-ci maddasinds senaye miilkiyyatinden
istifadoeyo dair hiiquqglarin basqasina verilmasinin bir vasitasi olan macburi
lisenziyadan behs olunarken onun geyri-miistosna xarakter dasidig1 vo hatta
bu ciir lisenziyanin sublisenziya soklinds bels verila bilmayacayi qeyd edilir,
lakin qudvil hali istisna edilir.? Hamginin Konvensiyanin nisanlarin
ottirtilmasindon bahs edan 6 quater maddasinde ds qudvilin adi ¢okilir.
Homin maddade qeyd edilir ki, “ittifaq 6lkesinin gqanunvericiliyina uygun
olaraq bir nisanin ottirtilmasi (tahvil verilmasi) yalniz o halda etibarlidir ki,
otiiriilma bu nisana aid olan isgiizar fealiyyatin va ya qudvilin da otiirtilmasi
ilo eyni vaxtda bas vermis olsun”.#?

Lakin teassiif ki, Azarbaycan qanunvericiliyinds he¢ bir normativ-hiiquqi
aktda qudvil anlayisina rast galmek miimkiin deyil. Qanunvericilikds geyri-
maddi aktivlarin ad1 ¢akilsa bels, onlarin nalardean ibarat oldugu barasinda da
he¢ bir miiddaa 6z tasbitini tapmamisdir. Vergi Macallasinda ise qeyd edilir
ki, “geyri-maddi aktivler intellektual, o ctimloden ticarat nisanlari, diger
sonaye miilkiyyeti obyektlori, habelo miivafiq ganunvericiliklo miisyyon
edilmis gqaydada vergi Odoyicisinin miilkiyyst hiiququnun obyekti kimi
tanman digor analoji hiiquglardir”.#® Gorlindiiyti kimi, qanunvericiliyin
geyri-maddi aktivler anlayisina yanasmasi ¢ox iimumi sokilde ifads
edilmisdir.

Qudvil anlayisina yalniz ayri-ayri moerkazi icra hakimiyyati orqanlarimin
gobul etdiyi aktlarda ve Azearbaycan dovleti vo hokumsati adindan digor
dovletlorlo investisiya sahasinde baglanilan sazislorde rast goalmak
miimkiindiir. Xisusils, Markazi Bank, Maliyys Nazirliyi, Dovlet Statistika
Komitasi va s. orqanlarin gebul etdiyi aktlarda qudvil anlayisindan istifads
edilir. Masalon “Investisiya sirketinin davamli kapital talebleri haqqinda
Qaydalar”’-in tesdiq edilmasi barade Qiymesatli Kagizlar tizre Dovlst
Komitasinin Qerarinda qudvil qeyri-maddi aktivlerin bir noévii kimi
gostorilmigdir.#* Bu ve bunun kimi diger markezi icra hakimiyyeti
orqanlarinin gabul etdiyi aktlarda da qudvilden bshs olunur. Azsrbaycan
qanunvericiliyi ils bagh diger bir niimune kimi Azarbaycan Respublikas:
Hokumsti ve Qetar Dovlati Hokumseti arasinda baglanmis sazisi gostermak
miimkiindiir. Bels ki, “Azarbaycan Respublikas1t Hokumesati ve Qater Dovlati
Hokumsti arasinda sermayslarin tegviqi ve qarsiliqli qorunmas: haqqinda”
Sazigin 1-ci maddasinds “sermayae- ..... aktivlarin her novii demoakdir” geyd
edilir ve daha sonra bu aktivlarin nalarden ibarat oldugu sadalamr. Burada
da qudvilin adi ¢okilir ve o “nou-hau” ile birlikde aqli miilkiyyst

4l Yuxarida istinad 1, mad. 5.

%2 Yens orada.

43 Azarbaycan Respublikasmin Vergi Mocallasi, mad. 13 (2000).

4 “Investisiya sirkotinin davamli kapital toloblari haqqinda Qaydalar”-in tosdiq edilmoasi barado
Qiymotli Kagizlar iizro Dévlot Komitosinin Qorart, mad. 1 (2015).
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hiiquqglarindan biri kimi tesbit edilir.** Yeri golmiskon, qeyd etmak lazimdir
ki, “nou-hau” dedikds, aqli fealiyyatin naticesi kimi kommersiya sirrins aid
edilon, qanunvericiliys, yaxud sahibinin miilahizslarine esasen patentls
miihafize olunmayan malumatlar basa diistiliir.

Bir sozls, Azarbaycan qanunvericiliyinds qudvil anlayisina o gadar da yer
verilmir. Bu da, 6z novbasinds, qudvilin qanunla qorunmasini siibhs altina
almais olur.

Qudyvil anlayisina diger dovlstlorin qanunvericiliklorinds, masalon ABS
ganunvericiliyindo do rast goelmek miimkiindiir. Belo ki, ABS-da vergi
ganunvericiliyinin bir hissesi sayilan Daxili Galir Macallasi (Internal Revenue
Code) adlanan senadin 197-ci paraqrafinda qudvilin ve digar geyri-maddi
aktivlarin amortizasiyasi ve hiiquqi miithafizesinden bahs edilir.*” Goriindiiyii
kimi, qudvil ABS ganunvericiliyinds tonzim olunur ve onunla bagh aqli
miilkiyyat hiiquqlar1 miihafizs altina alinir.

AIHM-nin “Van Marle vo basqalar1 Niderlanda qars1” isinde qoabul etdiyi
moahkoma gararinda 1950-ci il Konvensiyasina alave edilmis 1 nomroli Slava
Protokolun 1-ci maddasi (miilkiyyetin miihafizasi) sorh edilmisdir. Mahkama
iso dair gerarinda bayan etmisdir ki, miihafize edilon miilkiyyet ad1 altinda
dasinar ve dasinmaz amlakla yanasi, qudvil ds shata olunur.*8

Yuxarida deyilonlori timumilasdirirek qeyd edilmslidir ki, Azerbaycan
qanunvericiliyinde bu mosals ilo baghh miisyyen dayisikliklor edilmsalidir,
¢inki miiasir qloballasan diinyada sirkstlorin ve diger kommersiya
qurulusglarimin dayari yalniz maddi varhiga malik olan seylarden (masalon
sirkat sohmlori) ibarat deyil.

III. Senaye miilkiyyatinin miihafizasi. Qanunsuz
istifada va hiiquqi masuliyyat

A. Konvensiya modeli

Paris Konvensiyasinda senaye miilkiyyeti obyektlorinden qanunsuz
istifade ve bununla bagli masuliyyst massleleri do 6z oksini tapmigdir.
Konvensiya senaye miilkiyyatinin obyekti kimi resmi gokilds geydiyyatdan
kecmis sonaye niimunslorinin biitiin Ittifaq dévletlorinde miihafizesina
tominat verir.* Patent sahibi terefinden Ittifaq 6lkelerinden birine senaye
miilkiyyati obyektlarinin idxal edilmasi ona dair hiiquqlarin itirilmasi {iciin

45 “Azarbaycan Respublikas1 Hokumoti vo Qotor Dévloti Hokumati Arasinda Sormayalerin Tosviqi
vo Qarsilighh Qorunmasi Haqqinda” Sazisin tosdiq edilmoasi barodo Azarbaycan Respublikasinin
Qanunu, mad. 1 (2007).

46 “Kommersiya sirri hagqinda” Azorbaycan Respublikasinin Qanunu, mad. 2 (2001).

47 ABS Daxili Golir Moacallasi, §197 (1986). Burada bax:
https://www.law.cornell.edu/uscode/text/26/197 (son baxis 20 aprel 2021).

48 Case of Van Marle and Others v. Netherlands, Application no. 8543/79; 8674/79; 8675/79;
8685/79, (1986).

* Yuxarida istinad 1, mad. 5.
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asas deyildir.” Qanunsuz istifadedan miidafie hiiququnun taninmasinin garti
olaraqg, har hansisa bir mahsulun iizerinds patentin, faydali modelin, amtos
nisaninin, yaxud sanaye niimunasinin olmasi ils bagl gostarisin qoyulmasi
talob olunmur.5! Homginin bir firma adi biitiin Ittifaq dovlatlorinde amtoo
nisaninin tarkib hissasi olub-olmamasindan asili olmayaraq, sanadlogdirma
va ya geydiyyat macburiyyati olmadan qorunur.5

Bununla yanasi, Konvensiyada amtes nisanlarinin da miihafizasine genis
yer ayrilmisdir. Lakin bu masalos ilo bagli danismazdan avval Konvensiyada
bohs edilon “moange dovlati” anlayisindan behs etmak lazimdir. Ciinki
“moango dovlati” anlayisini otrafli sakilda tohlil etmadan Konvensiyanin na
zaman vo hanst miidafis mexanizmlorinden istifade etdiyini anlamaq
cotindir.

1883-cii il Paris Konvensiyasina asason, manga dovlatinds lazimi sokilda
geydiyyatdan kegmis hor bir amtes nisani Ittifaqin bagqa &lkelarinda elan
edilo ve bu maddada gostarilon diizalislarle oldugu kimi miihafize oluna
bilor.® Goriindiiyii kimi, Konvensiya bir Ittifaq dovletinde resmi sokilde
geydiyyatdan keg¢mis sonaye miilkiyyati obyektinin miihafizesino diger
Ittifaq dovlatlori arazisinde do tominat verir. Digor Ittifaq dovlatlori senaye
miilkiyyati obyektinin geydiyyata alindigi zaman salahiyystli qurum
torafinden verilmis geydiyyat hagqinda sahadstnamenin toqdim edilmasini
tolob eda bilor.>* Bu zaman bels bir sual ortaya ¢ixir: manse dovleti nadir ve
ya hansi dovlet hesab edilir?

Adindan da goriindiiyii kimi, mansa dovlati dedikds, senaye miilkiyyoti
obyektinin aid oldugu dovlat basa diisiiliir. Manga dovleti arizaginin real vo
hagiqi senaye miiossisasi yerlagan istonilon Ittifaq dovlsti hesab edilir. Ogar
Ittifaq dévlatlarinden heg birinde bels bir miisssiss moévcud deyildirss, bu
halda arizaginin faktiki yasadig1 Ittifaq dovleti, ager sexs, {imumiyyatls,
Ittifaq dovletlorinden heg birinds yasamirsa, bu halda vetendasi oldugu
[ttifaq dovlati menga dovlat hesab edilir.>

Omtoo nisaninin mongs dovlatini miisyyanlasdirdikden sonra miihafiza
predmeti olub-olmadigini aydinlagdirmaq lazimdir. Konvensiyanin 6
quinques maddasinin B bandinin 2-ci hissasinin tehlilinden bels natice ortaya
¢ar ki, amtes nisaninin miihafize predmeti olub-olmadigini toyin etmak
tictin bitilin faktik slamatlarini, etibarsiz hesab edils bilmasi igiin asaslarin
olub-olmamasini ve tetbiq olunma miiddstini nezare almaq lazimdir.%

Konvensiyanin 9-cu maddasinin 1-ci bandinda geyd edilib ki, “agar hansisa
mal ve ya amtes, amtes nisam ve yaxud firma adiils qanunsuz gekilda

50 Yeno orada.
51 Yeno orada.
52 Yenos orada, mad. 8.
53 Yeno orada, mad. 6.
5 Yeno orada.
% Yeno orada.
5% Yeno orada.
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tachiz edilmisdirss, Ittifaq 6lkesina idxal prosesi zamani iizerine habs qoyula
bilar”.5” Homg¢inin hamin maddads qeyd edilmisdir ki, “mal vo ya amtoo
tizorine habs onun amtes nisami ve ya firma adi ilo qanunsuz sokilds
damgalandig1 Olkeds do qoyula bilor. Ogor mal ve ya amtes tranzitls
aparilirsa, bu halda salahiyyetli dovlat orqanlar1 onu hebs etmak 6hdasliyi
dasimirlar”.%

Mal va ya amtaanin iizerine habs qoyulmasi masalesi ittifaq dévlatlorinin
ganunvericiliklorinde bir-birinden forqli sokilde tenzim olunur. Paris
Konvensiyasinin 9-cu maddesinde geyd edilmisdir ki, “agar Ittifaq dovlatinin
yerli ganunvericiliyinda idxal prosesi zamani mal vo ya amtaanin iizarina
habs qoyula bilacoyi nazerde tutulmamisdirsa, bu halda idxal tamamils
dayandirila bilor ve ya mal va ya amteanin {izarine idxal prosesinden sonra
hobs qoyula bilor”.® Ogor Ittifaq olkesinin qanunvericiliyi yuxarida
gostorilonlordon heg¢ birini totbiq etmoays imkan vermirss, bu halda
qanunvericilikde miivafiq deyisikliklor aparilana qadar bu tadbirlor Ittifaq
Olkasindo olan vetondaglar ticiin moévcud olan horokot vo vasitolorlo avoz
edilacokdir.®® Mahsul iizarine habs qoyulmas: ilo baghh miiddealar1 amtos
nisanlarinin beynolxalq geydiyyatinin Madrid sistemini yaradan 1891-ci il
Madrid sazisinin 1-ci maddasinin 2-ci vo 3-cii bandlarinde do gormoak
miimkiind{ir.*!

Paris Konvensiyas1 Ittifaq dovlatlorinin i{izerine senaye miilkiyyeti
obyektlorinin qanunsuz istifadaesi ilo yanasi, hagsiz reqabstdon miidafie etma
ohdoliyi do qoyur. Konvensiyada hagsiz roqabate senaye ve ticarat sahasinda
vicdanli ve diiriist olmayan istenilen tatbiq ve ya tacriibe kimi anlayis verilir. ¢
Azarbaycan Respublikasi qanunvericiliyinds oldugu kimi, Konvensiya da
hagsiz roqabat hesab edilon hallarin shate dairasini qeyd edir, lakin ikisinin
miiqayiseli tehliline baxdiqda Azarbaycan ganunvericiliyinin bu barada
yanasmasinin daha ugurlu oldugunu hesab etmak miimkiindiir. Bels ki,
Konvensiya haqsiz reqabstin 3 formasini geyd etdiyi halda Azarbaycan
Respublikasinin “Hagsiz raqabst haqqinda” Qanununda 6-dan ¢ox forma
(miivafiqg maddalerin miiddsalarin tehlil etdikds saymn daha ¢ox olacag1 aciq-
agkar ortadadir) tesbit edilmisdir.®> Konvensiyanin 10 bis maddasine asasen,
asagidakilar hagsiz raqabat hesab edilir ve qadagandur:*

1) Raqibinin miiessisesi, mallar1 va sanaye ve ya ticarat fealiyyetlori ila

alagpli har hansi bir sekilda qarisiqliq yarada bilscak biitiin harakatlar;

57 Yens orada, mad. 9.

%8 Yeno orada.

% Yeno orada.

80 Yenos orada.

61 Madrid Agreement for the Repression of False or Deceptive Indications of Source on Goods, art. 1
(1891).

62 Yena orada, mad. 10 bis.

83 “Hags1z roqabat hagqqinda” Azarbaycan Respublikasinin Qanunu, mad. 3 (1995).

64 Yuxarida istinad 1, mad. 10 bis.

181



Baki Dovlat Universiteti Toloba Hiiquq Jurnali Buraxilis 7:2

2) Ticaret faaliyyati sahasindaki reqibinin miisssisasini, mallarmi ve ya
biitiin faaliyyetini niifuzdan sala bilocok uydurma iddialar;

3) Kommersiya faaliyyotini yerino yetirorkon moahsulun xarakteri,
hazirlanma gqaydasi, xtisusiyyoetlori, yararlilig1 ve yaxud miqdari barada
comiyyati casdira bilocok gostarislar.

Konvensiyada da Ittifaq dovletlori {izerine 6z erazisinde diger Ittifaq
dovletleri vetendaslarini yuxarida bshs edilon biitiin qadagan edilmis
faaliyyotdan effektiv miidafio etma 6hdaliyi qoyulur ve Ittifaq dovlstleri do
ganunvericiliklori ilo ziddiyyet toskil etmayan foaliyyatlo masgul olan
istehsalcilari, istehsal¢t miiassisoalari vo tacirlori, homginin onlari tomsil edon
ittifaq ve birliklari behs edilon biitiin qanunsuz faaliyyestdon gorumaq
ohdaliyi dasiyirlar.®

Son olaraq, vaxtilo Konvensiyanin gebul edilmasi {i¢lin asas olan sorgilards
sonaye miilkiyyetinin miihafizesi masalesinden do darismaq lazimdir. Belo
ki, Konvensiyanin 11-ci maddassinde geyd edildiyi kimi, senaye miilkiyyoti
obyektlarinin beynalxalq sargilorde de miihafizesine tominat verilir.® Ittifaq
Olkalori 6z daxili qanunvericiliyine uygun olaraq, beynelxalq sargilorde
niimayis etdirilon sanaye mdiilkiyyati obyektlorinin miiveqqeti miihafizasini
tomin etmoak 6hdoliyi dasiy1r.*”

Paris Konvensiyasinin miivafiq maddalarinin tahlilinden ds aydin oldugu
kimi, Konvensiyaya asason qanuni sokilde geydiyyatdan ke¢mis senaye
miilkiyyati obyektlori miihafizo predmeti hesab edilir vo onlarin menss
dovlatinds, digoer Ittifaq ddvletlorinds, eloco do beynelxalq sorgilorda
miihafizesine tominat verilir. Nbatico etibarilo, Konvensiyada senaye
miilkiyyeti obyektlarinin miihafizaesi ilo bagh miivafiq tadbirler goérmoek
dovlastlarin tizarina 6hdslik kimi qoyulur ve hiiquqi pozuntu halinda senaye
miilkiyyeti obyekti ilo tochiz edilmis mal ve ya amteanin iizerine habs
goyulmas: miimkiin hesab edilir.

B. Azarbaycan modeli

Senaye miilkiyyati obyektlorinin miihafizesinin Azarbaycan modeli
dedikds, ssnaye miilkiyysti obyektlarinin miihafizesini temin eden normativ-
hiiqugi aktlarin meacmusu bagsa diisiilmalidir. Burada sohbest “Patent
haqqinda” ve “Omtes nisan1 ve cografi gostaricilor hagqinda” Qanundan
gedir. Azerbaycan Respublikasinda patentlarin hiiquqi miihafizesi “Patent
hagqinda” Qanunda verilmisdir. Bels ki, hamin Qanunun 3-cii maddassinda
geyd edilir ki, “ixtira, faydal1 model va senaye niimunslarine hiiquqlar dovlst
terafinden qorunur ve patentls tasdiq edilir. Patent, ixtira, faydali model va

55 Yeno orada, mad. 10 ter.
56 Yeno orada, mad. 11.
57 Yeno orada.
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sonaye nimunasine misllifliyi ve ilkinliyi tesdiq edir ve onlardan istifade
etmak tiglin miistosna hiiquq verir”.%

Goriindiiyti kimi, miivafiq Qanun senaye miilkiyystinin obyekti kimi
dovlest geydiyyatindan ke¢mis vo patentls tasdiq edilmis ixtira faydali model
va sanaye niimunsalarinin yalniz Azesrbaycan Respublikasi srazisinds deyil,
diger dovlastlerin orazisinde de hiiquqi miihafize ilo temin edir. Paris
Konvensiyasinda da oldugu kimi, burada hiiquqi miihafizeni istisna edsn
hallar movcuddur. Bu halda ganunvericilik homin senaye muiilkiyyaoti
obyektlorindon istifadeni do qadagan edir. Belo ki, Qanunun 3-cii
maddasindan aydin olur ki, agar ixtira faydali model vo sanaye niimunasi
ictimai moenafeys, humanizm ve oxlaq prinsiplorine ziddirss, habels
insanlarin hayat ve saglamliqlarina, flora ve faunanin miihafizasines, hamginin
otraf miihito ciddi ziyan vura bilarss, bels ixtira, faydali model vo sanaye
niimunosi patentlo miihafizs edilmir.*

Paris Konvensiyasi ilo AR qanunvericiliyini miiqayisali tohlil etdikds bazi
miiddealarin ganunvericilikde daha detall1 sakilda verildiyini gérmak olar.
Qanunvericilikds ixtira, faydali model va sonaye niimunasinin miihafizasi ilo
baglh hiiquqi miidafis tisullar1 va goriile bilocok tadbirlarin dairasi gati sokilda
gostarilmisdir.”’ Hiiququ pozuldugunu iddia edan soxs inzibati vo mahkomsa
qaydasinda pozulmus hiiququnu miibahisalondirs bilor. Sexs inzibati
qaydada ©qli Miilkiyyat Agentliyinin Apellyasiya Surasina miiracist eds
bilor.”

Apellyasiya Surasina miiracist etmis soxsin miiracistinde patentin tam va
ya gqismon etibarsiz hesab olunmasi barade sebeblor daqiq sokildes
gostarilmalidir. Patentin tam etibarsiz hesab edilmasi ii¢lin asagidakilardan
biri stibuta yetirilmalidir:”

1) Patentin “Patent haqqinda” Qanunun 7, 8, 9-cu maddalarine, yeni

patent qabiliyyeti sartlarine uygun olmadig;

2) Patentin tosviri miitoxassis torafinden hoyata kegirilmasi {i¢iin aydin va

tam agiglanmadigy;

3) Patentls verilon hiiququn hacmi ilkin iddia senadinin hiidudlarindan

kenara ¢ixdigy;

4) Patent hiiququna malik olmayan soxss patent verildiyi.

Senaye miilkiyyetinin obyekti kimi Azarbaycan Respublikasinda
geydiyyata alinan amtes nisanlarinin ve cografi gostaricilorin hiiquqi
miihafizesi Azarbaycan Respublikasinin terafdar ¢ixdig1 beynslxalq sazislors
vo miiqavilalars uygun olaraq heyata kecirilir.”? Belo ki, emtes nisani

68 Yuxarida istinad 9, mad. 3.

8 Yens orada.

70 Sabir Allahverdiyev, Azarbaycan Respublikasinin Miilki Hiiququ III Cild IV Kitab, 388 (2008).
L “Azorbaycan Respublikast Oqli Miilkiyyat Agentliyinin sanaye miilkiyyatinin miihafizasi
sahasindo miibahisalers baxan Apellyasiya Surasi haqqinda” Osasnams, mad. 1 (2000).

2 Yens orada.

”® Yuxarida istinad 21, mad. 3.
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sahibinin razilif1 olmadan ondan istifade edilmasi geyde alinmis amtoo
nisanina dair hiiquqglarin pozulmasi sayilir vo maraql: terafin telobi ilo onun
geydiyyatindan imtina edilir vo ya geydiyyata alinibsa, qeydiyyat etibarsiz
sayilir.”* Homginin geydiyyata alinan genis taninmis amtos nisaninin basqa
soxs tarafindan istifads edilmasi genis taninmis amtos nisani sahibina ziyan
vurarsa, bu halda genis taninmis amtes nisaru sahibi hiiquglarinin pozulmasi
ilo elagadar olaraq Apellyasiya Surasina miiracist eds biler.”

Ogar saxs amtas nisaninin geydiyyatinin etibarsiz sayilmas: vo ona dair
sohadatnamonin logv edilmoasi ilo baglh miiraciot edirss, etiraza 3 ay
miiddatinda baxilir ve miivafiq qorar gebul edilir.”® Omtos nisani asagidak:
hallarda etibarsiz hesab edilir:”

1) ©mtes nisani qiivvads oldugu miiddatds, miisyyean ndv mallarda

umumi sokilda istifada olunan nisanlara ¢evrildikds;

2) Omtes nisan1 qlivvads oldugu miiddstds tam ve ya gismen, “Senaye
miilkiyyatinin miihafizasi tizre Paris Konvensiyas1”-nin istirakgisi olan
dovleatlorin hor hansi birinds, amtos nisaninin sahibi ile bilavasito ve
ya dolay1 yolla slagesi olan sexsin, niimayendenin, agentin adina,
Konvensiyanin 6 septies maddasinin telabloeri pozulmagla verildikdo.

Cografi gostericilorin geydiyyati iso asagidaki hallarda etibarsiz hesab
edilir:"8

1) Cografi mokanda tobiat amillori deyisdiyi halda;

2) Cografi gostericidon istifade edildiyi emtes ona aid olan xiisusi
keyfiyyatlorini itirdiyi halda.

Azarbaycan Respublikasinda genis taninmis amtes nisanina hiiquq genis
taninmis amtas nisanlar1 ile baghh Konvensiya ve qanunvericilik telabi
pozulmaqla verilmigss, habels genis tanminmis amtes nisani qiivvesini
itirmigsa, qlivvade oldugu miiddat arzinds ona qars: verilmis etiraz asasinda
tamamils vo ya gismoan etibarsiz hesab edils bilor.”” Bununla bagli, maraqlh
soxs dovlat riisumu 6demoak sorti ilo Apellyasiya Surasina miiraciat eda
bilar.®” Miiraciate mahiyyetinden asili olaraq, Osasnams ilo miisyyen edilmis
miiddatlards baxilir ve baxildiqdan sonra Apellyasiya Suras1 miivafiq qarar
gebul edir. Apellyasiya Surasi isin neticesine uygun olaraq ya etirazi tomin
etmir, ya tam tomin edir, ya da qisman tomin edir.?!

74 Yeno orada, mad. 32.

5 Yeno orada, mad. 3.

6 Yuxarida istinad 72, mad. 5.

7T Yuxarida istinad 21, mad. 29.

8 Yens orada.

" Yens orada.

80 “Dgvlat Riisumu hagqmnda” Azarbaycan Respublikasinm Qanunu, mad. 18.34 (2001).

“Dévlot Riisumu haqqinda” Qanuna miivafiq olaraq omtos nisanina dair iddia sonadi barosindo
ekspertizanin qorarina qarsi - 60 manat; cografi gostariciys dair iddia sanadi barasinds ekspertizanin
gerarina qarst - 35 manat; geyds alinmis omtos nisanina qarsi - 80 manat; qeyds alinmis cografi
gostariciys qarst - 45 manat; genis taninmis amtas nisanina qarst verilmis etirazla bagli Apellyasiya
Surasina miiraciat iglin - 120 manat dovlot riisumu togkil edir.

81 Yuxarida istinad 72, mad. 8 (2000).
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Paris Konvensiyasiin 12-ci maddasina asasen, yaradilan 9qli Miilkiyyat
Agentliyinin tabeliyinds Oqli Miilkiyyat Hiiquqlarinin Tominat: Markazi da
toaliyyot gostorir. Nazirlor Kabineti torofindon gebul edilon Moarkezin
Nizamnamosindoa faaliyyet istigamatlorindon biri kimi oaqli mdiilkiyyat
hiiquglarinin tominati ilo bagl miivafiq todbirlor gormoak faaliyyeti do geyd
edilib.?> Daha sonra Nizamnamanin 3-cii maddesinde Markezin vazifalori da
ayri-ayriligda sadalanmis, lakin hiiquqi miihafize mexanizmindon bahs
edilmamisdir.#® Markezin resmi sehifesinde do bununla bagli har hansi
idarodaxili akta rast gelinmemisdir. Buradan belo natico ¢ixir ki, Markez
sadaco tabe oldugu Agentliyin hoyata kegirdiyi va ya kegiracayi tadbirlarle
bagli toklif vo maslohatlor vermakls, yoni daha ¢ox preventiv xarakterli
tadbirlor gormoklo kifayetlonir. Lakin har bir halda Nizamnamoads aqli
miilkiyyet hiiquglarinin pozuntusu zamani mahz Markaz tarafinden hansi
todbirlorin gorildiiyti ilo bagh daqiqlesdirilmenin aparilmasina ehtiyac
vardir.

Inzibati qaydada hiiquglarin miidafissi mexanizminden damsildi. indi iso
digor bir miidafio mexanizmi olan mahkemaya miiracist barssinde malumat
verilocok. “Azarbaycan Respublikas1 9qli Miilkiyyst Agentliyinin senaye
miilkiyyatinin miihafizasi sahesinde miibahisalore baxan Apellyasiya Surasi
haqqinda” ©sasnamanin 1.5 ve 10.3-cii maddalarinin tahlilinden bels naticaye
golmoak olur ki, mehkeamaye miiraciat iki formada edile bilor:®

1) Inzibati orqanin gebul etdiyi aktdan mahkemaya sikayat;

2) Hiiquglarin pozulmasi bagli mehkamayae birbasa sikayat.

Apellyasiya Surasi haqqinda 9sasnamanin 10-cu maddasinds qeyd edilir
ki, “Suranin qoerarimin alindig1 tarixden 3 ay orzinde Azarbaycan
Respublikasinin Inzibati Prosessual Macallasi ilo miiayyen edilmis qaydada
moahkamayas sikayast verils bilar”.%

Bununla yanasi, “Patent haqqinda” Qanunun 24-cii maddssinda patent
hiiququna malik sexsin patent hiiquqlarini pozan sexslerin Azarbaycan
Respublikasinin Inzibati Xatalar Macallesine ve Azarbaycan Respublikasimin
Cinayet Macallasine uygun olaraq masuliyyet dasidifi qeyd edilmisdir.®
Hamginin patent sahibi patenti pozmus hiliquqi va ya fiziki saxsle ona deymis
zoararin Odenilmasi barade raziliga gele bilmadiyi halda miibahisalars
Azarbaycan Respublikasinin Miilki Prosessual Macallasi il miisyyen edilmis
qaydada mahkemads baxila biler.%

Ovval soziigedon hiiquglarin pozulmasi ilo bagh Inzibati Xotalar
Macallesine nazar yetirmok lazimdir. Inzibati Xotalar Macallesinds heg bir

82 Azorbaycan Respublikasmin Oqli Miilkiyyat Agentliyinin tabeliyinda olan Oqli Miilkiyyat
Hiiquglarinin Tominat1 Markazinin Nizamnamasi, mad. 2 (2018).

83 Yeno orada, mad. 3

84 Yuxarida istinad 72, mad.1 va 10.

8 Yens orada.

86 Yuxarida istinad 9, mad. 24.

87 Yens orada.
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yerdo madde bashg kimi patent soziinden istifade edilmemisdir. Bu ilk
baxisdan patent hiiquqlari ile bagli inzibati hiiqugpozmalarin, imumiyystls,
qanunvericilikde tasbit edilmadiyi kimi anlasila bilor. Oslinde ise
qanunvericilik Inzibati Xetalar Macallesinin 185 ve 186-c1 maddalerinde
miidlliflik ve alageali hiiquqglarin, ham das inteqral sxem topologiyasindan
istifads ile bagh hiiquqglarin pozulmasina gors inzibati masuliyyst miiayyen
edib. Ilk olaraq qeyd edilmalidir ki, miialliflik hiiquglar1 ve slagpli hiiquqlar
sonaye miilkiyyeti yox, aqli miilkiyyat obyektlorins aid edilir. 186-c1 maddads
tosbit edilon inteqral sxem topologiyasinin iss senaye miilkiyyetino aid
oldugu dogrudur (har ne godar qanunverici obyekt kimi tanimasa da) vo
miihafizs altina alinmasi da miitaraqqi haldir. Lakin unutmamagq lazimdir ki,
sonaye miilkiyyeti on genis formada basa diistilmalidir ve senaye miilkiyyati
obyektlarinin dairasi inteqral sxem topologiyasi ilo mehdudlasmur.

Aydin oldugu kimi, qanunvericilik Macalloni qobul edarken senaye
miilkiyystinin miihafizesine yetari qodar diqqet yetirmamis, naticods senaye
miilkiyyatinin miihafizasi ilo bagh bels bir veziyyet yaranmisdir. Hal-hazirda
[XM-do sexsin senaye miilkiyyati ilo baglh hiiquglari, belo demok
miimkiindiirss, qorunmur ve goalocokda ayrica inzibati xota kimi senaye
miilkiyystine dair hiiquqlarin pozulmasi miiddeasinin slave edilmesine
zorurat vardir. Umumilikde, IXM-ni noazearden kegirdikde patent soziiniin
comi 2 yerdo islodildiyini gormak miimkiindiir. Bunlardan biri geodeziya vo
kartoqrafiya hagqinda qanunvericiliyin pozulmasz ile, digari ise toxumguluq
hagqinda ganunvericiliyin pozulmas: ilse bagh ve yalmz madds daxilinds
omolin edilmo tisullarinin torkibinds iglodilmisdir.®®

Inzibati Xatalar Macallasine nazaran, Cinayat Macallesi sanaye miilkiyyati
hiiquqlarinin pozuntusu ils bagli daha tekmil hesab edila bilar. Bels ki,
Macallonin 166-c1 maddasi qanunvericilik tarafinden gati sakilda “ixtiragiliq
va patent hiiquglarimin pozulmasi” adlandirilmigdir. S6ziigeden maddays
asason, “ixtira vo somaralosdirici toklifdon ganunsuz istifads, hemginin
somoarolagdirici toklifin mahiyysti barssinde misllifin razili§i olmadan
molumatlarin yayilmasi, miisllifliyin menimsenilmesi ve soxsi sorikli
miiallifliys calb etms patent hiiquqlarimin pozulmas: sayilir”.® Maddada
patent hiiquglarinin pozulmasima gore “1000 manatdan 2000 manatadsak
miqdarda cerime ve ya {i¢ yliz iyirmi saatdan dord yiiz seksen saatadek
ictimai iglor il cezalandirma” neazarde tutulmusdur.”® Maddeaye diqqgstle
nazar yetirdikde onun qiisurlu oldugunu gérmek miimkiindiir. Maddada
somoralosdirici taklif anlayisindan istifads edilmisdir. Lakin semaralasdirici
toklifin leqal anlayis1 ve ya ona olan hiiquqglarin neca yarandig aqli miilkiyyet

8 Azorbaycan Respublikasmin inzibati Xotalar Macollosi, mad. 270 vo 287 (2015).
89 Azorbaycan Respublikasmin Cinayat Macallasi, mad. 166 (1999).
% Yens orada.
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sahasinde gebul olunmus he¢ bir normativ-hiiquqi aktda 06z oksini
tapmamugdir .%!

Umumdiinya 9qli Miilkiyyst Taskilatin1 tesis eden Konvensiyanin 2-ci
maddasinds aqli miilkiyyeat hiiququnun obyektlori siyahisinda da bilavasite
somaralagdirici toklif gostorilmemisdir. Habels, Konstitusiyanuin 30-cu
maddasinds tasbit edilon ixtiragiliq hiiququnun da diger ganunvericilik
aktlarinda leqal anlayisinin verilmadiyi, buna gors de bir gedar miicerrad
qaldigr gortinmakdadir.®* Bu baximdan qanunvericilik aktlar1 arasinda ciddi
bir kolliziya oldugu agig-askar ortadadir. Ciinki bir normativ-hiiquqi aktda
tasbit edilmamis hiiquq digar normativ-hiiquqi aktda miihafize altina alinir
va pozulmasi halinda masuliyyat miioyyen edilir.

Senaye miilkiyyetinin miihafizasi ilo bagh normativ-hiiquqi aktlarin diger
bir problemi normalarda nezerds tutulan sanksiya ilo bagldir. Senaye
miilkiyyatinin miihafizasi ilo bagh normalarin sanskiyasinda nazards tutulan
coza diger dovletlorin qanunvericiliyinde nezerde tutulan cozalara
miinasibatde ¢ox azdir. Masalon Rusiyanin Cinayst Macallasinds ixtiragiliq
va patent hiiquglarinin pozulmasina gors 200 min rubl (teqriben 4500 AZN -
yoni Azarbaycanda tatbiq olunan sanksiyanin iki qat) corims, 180 saatdan 240
saata godor ictimai islor vo ya 2 il miiddatine azadligdan mahrum etma cazas1
ilo cozalandirilir.”® Hesab edirik ki, qanunvericilikde bu masalalarle de bagh
miiayyon todbirler goriilmali, miiayyan doyisikliklor edilmalidir.

Patent hiiquglarindan farqli olaraq, emtes nisanlarinin istifadesi ilo bagh
hiiquq pozuntusu IXM-nin 412-ci maddesinda &z tesbitini ayrica norma kimi
tapmisdir. Homginin bu norma kifayst qodar do miiteraqqi hesab edilmalidir.
Ciinki daqiq bir sanksiya miiayyen edilmemisdir. Normada qeyd edilmisdir
ki, bels amal ziyamn (alde edilmis golirin) iki mislinden doérd mislinadek
miqdarda cerima ilo cezalandirilir.** Qonsu dovlstlarin, masalon Rusiyanin
qanunvericiliyine nazar salsaq, qanunvericiliyin sanksiyani konkret pul
moablagi ilo mahdudlasdirdigim gors bilarik.”> Bu masaleds Azarbaycan
qanunvericiliyinin yanasmasinin daha semarali oldugunu sdylemak olar.

Lakin cografi gostericilore miinasibatde vaziyyst heg de tirokacan deyil.
Toassiiflor olsun ki, ganunvericilik ne IXM-ds, ne de Cinayst Macallasinda
cografi gostaricilori normada tasbit etmis, dolayisi ilo cografi gostericilarin
hiiqugi miihafize altinda olub-olmadig1r yens de sual altinda qalmigdir.
Omtes nisanlarinin gqanunsuz istifadasi ilo bagli cinayst masuliyyatine
goldikde ise bu masale CM-nin 197-ci maddssinde tesbit edilmisdir.
Maddanin sanksiyasi IXM-da oldugu kimi, deqiq mablag miioyysn etmamis,

%1 Nozorova Zohra, Patent Qanunvericilivinin (De Lege Ferenda) Miiqayisali Tohlili: Patent
Miivakkillarinin Statusu, Yetorsiz Masuliyyat va bazi Institusional Masalolor Kontekstindo, 5 Baki
Dovlat Universiteti Talobo Hiiquq Jurnali 277, 284 (2019).

92 Yeno orada, 284.

93 Rusiya Federasiyasi Cinayat Mocallosi, mad. 147 (1996).

% Yuxarida istinad 89, mad. 412.

% Rusiya Federasiyasi Inzibati Xotalar Mocallosi, mad. 7.12 (2001).
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“iki mislinden ti¢ mislinadok” ifadssinden istifads etmisdir ki, bunu da
ugurlu hesab etmak olar.”

Azoarbaycan Respublikasinda senaye miilkiyyati obyektlarine olan
hiiquglarin pozuntusundan danisdiqda zarerin avazinin ddenilmasi zamani
zoararvuran toarafin hansi xorclori ddemali oldugunu miisyyeon etmok do
zoruridir. Bununla bagl “©qli miilkiyyat hiiquqglarinin teminat1 va piratgiliga
qars1 miibarize haqqinda” ve “Haqsiz reqabst hagqinda” Qanunlara nazar
yetirmak lazimdir. “©qli miilkiyyet hiiquqglarinin tominat: ve piratgiliga qars:
miibarizo haqqinda” Qanunda asagidakilarin 6denilmali oldugu qeyd
edilib:*”

1) Hiiquq sahibine maxsus olan aqli miilkiyystdan qgeyri-qanuni istifads

naticesinda hiiqugpozmaya yol vermis saxsin alds etdiyi galirlor;

2) Hiiquq sahibinin pozulmus hiiquglarinin barpasi {igiin vokile 6dadiyi
haqq da daxil olmagqla, ¢okdiyi ve ¢okmali oldugu xarclor;

3) Hiiquglar1 pozulmasaydi, hiiquq sahibinin ona moaxsus olan aqli
miilkiyysti qanuni istifadeya veracayi taqdirde slde edaceyi golirlor
(aldan ¢ixmis fayda).

Ovveal do geyd edildiyi kimi, 1883-cii il Paris Konvensiyasinda senaye
miilkiyyati anlayis1 on genis manada basa diisiiliir vo onun obyekti gisminda
geyri-somimi roqabet do ehtiva olunur. Azarbaycan Respublikasinda bu
moasalalor “Haqgsiz roqabest haqqinda” Qanunla tenzimlonir. Svvalki
paraqrafda Azarbaycan qanunvericiliyinin bu measslods Konvensiyadan daha
tokmil oldugu vurgulanmisds, ¢linki qanunvericiliyin haqsiz roqabat hesab
edilon hallar1 daha genis ve daqiq sokildo tesbit etdiyini soylomek
miimkiindiir. “Haqs1z raqabat haqqinda” Qanunun 1-ci maddasinda qeyd
edilir ki, “hagsiz raqabat bazar subyektinin sahibkarlq faaliyystinde mévcud
qanunvericiliys zidd ve adalstsiz tlisullarla iistiinliik slde etmays yonalmis,
bununla da diger bazar subyektlorine (raqiblerine) zerer vura bilen, yaxud
onlarin iggilizarliq niifuzuna xalal yetira bilon harakatloridir”.”® Qanunda
haqgsiz reqabat hesab edilon hallar bunlardir:*

1) Reqibin tasarriifat faaliyyatinin taqlidi;

2) Raqibin tesarriifat fealiyystinin niifuzdan salinmasi;

3) Raqibin tesarriifat faaliyystine miidaxils;

4) Haqgsiz sahibkarlq fealiyyati;

5) Haqgsiz isgiizarliq davranisy;

6) Istehlakcilarin casdirilmas.

Lakin hagsiz raqabet sadace bu sadalananlardan ibarst deyildir. Haqgsiz
raqabate verilon anlayisdan bagqa bir sira faaliyystlorin ds bu siralamaya aid

9 Yuxarida istinad 90, mad. 197.

97 «9qli miilkiyyat hiiquglarmin tominati va piratgiliga qarst miibarizo haqqinda” Azarbaycan
Respublikasmnm Qanunu, mad. 6 (2012).

% Yuxarida istinad 64, mad. 1.

9 Yeno orada, mad. 3.
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edils bilacayini soylomak olar. Miiallif Miibariz Yolguyevin dediyina gors, bu
siyahini daha da genislondirmak olar:!®

o Iddiacinin bodyiik xarclor sarf ederok istehsal etdiyi is mohsullarinin
cavabdeh torafinden heg bir xorc sorf edilmadan istifads etmasi, yoni
parazit raqabat;

e Bir firmanin taqlid ve pirat mahsul istehsal etdiyini gosteran sozlarin
istehlak¢ini xaboardar etmadan daha irsli isglizar adatlarin gebul etdiyi
toleransi da asaraq incidici ve pislayici bir maqgsad dasimasy;

e Hor hansi bir sexsin bunu hiiququ olmadig1 halda is yeri sonadlarinde
v ya is yerinda ¢alisan saxslorin is paltarlarinda yer alan isars ve yazilar
ilo 6ziinii salahiyyatli tomir-servisi kimi gostormasi va s.

Hags1z ragabata yol veran soxslorin masuliyyata calb edilacoyi ham IXM,
hom CM, hom ds “Hagqgsiz roqabst haqqinda” Qanunda tesbit edilmisdir.
Inzibati Xotalar Macallosinde bu 428-ci maddenin, yeni reklam haqqinda
qanunvericiliyin pozulmasinin terkibinds gosterilmisdir.’™ Eyni soakilds,
Cinayot Moacallosinde do “bile-bile yalan reklam etmo” (madds 198) va
“istehlakgilar1 aldatma” (madds 200) maddslerinde do hagsiz raqabatin
formalar1 ohato olunur.'® Lakin na IXM-ds, no do CM-doa “Hagsiz roqabat
hagqinda ganunvericiliyin miiddsalarinin pozulmasi” bashg1 altinda her
hansi bir norma moévcud deyildir. Cinayat macellosinds haqsiz raqabatin iki
formasi - “bile-bilo yalan reklam etma” ve “istehlakgilari aldatma” kimi
harokatlor 6z tesbitini tapmisdir. Lakin geyd edilon iki qanunazidd amal
hagsiz roeqabstin formalarinin sadace bir gismini toskil edir. Azarbaycan
qanunvericiliyinde bu masals ilo do bagh miiayyan doyisikliklor edilmalidir.

Hagsiz rogabatle bagli hiiqugi mosuliyyst, asasen eyni adli qanunun
miivafiq maddalarinde aks olunub. Burada miivafiq masalalarle Azarbaycan
Respublikasinda antiinhisar siyasetini hoayata keciron moarkezi icra
hakimiyysti orqan1 masgul olur. Qanunda qgeyd edilir ki, AR Iqgtisadiyyat
Nazirliyi yaninda Antiinhisar vo Istehlak Bazarina Nazarat Xidmati “Haqsiz
raqabat haqqinda” Qanunun pozulmasina gore miieyysn selahiyyetlars
malikdir:!

e Bazar subyektlorine ve onlarin vazifsli sexslaerine qanun pozuntusunun
dayandirilmasi ve onun naticslerinin aradan qaldirilmasi ile bagli icras:
macburi olan gostarisloerin verilmasi;

e Haqgsiz reqabst neticesinde alde olunmus manfastin biidcays
odanilmasi ve ya vurulmus zarerin ddanilmasi ile baghh mahkemaye
iddia ilo miiraciat edilmasi ve s.

100 yolguyev Miibariz, Azerbaycan Hukukunda Marka Hakkinin Korunmasi, 12 Erzincan Universitesi
Hukuk Fakiiltesi Dergisi 199, 210 (2008).

101 Yyxarida istinad 89, mad. 428.

102 yyxarida istinad 90, mad. 198 vo 200.

103 yyxarida istinad 63, mad. 12.
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Qanunda maliyys sanksiyalar1 yena ds daqiq meblagle deyil, vurulmus
ziyanin misli vo ya vurulmus ziyandan golon galirin faizlori soklinda
gostorilmisdir. Masalon soxs hagsiz sahibkarliq faaliyyeti ilo masgul olduqda
bu amal satilmis mallarin 10%-i mablaginds cerimsa il cazalandirilir.'®

Qanunu pozan soxslor masuliyyats calb edilmakls yanasi, vurulan zarori
do O6demoak o©hdaliyi dasiyirlar. “Omtes nisam1 ve cografi gostericiler
hagqinda” Qanunun 34-citi maddasi xiisusi shamiyyet dasiyir. Bu maddaya
goro, “amtes nisanindan va cografi gostariciden qanunsuz olaraq qisman ve
ya tamamils istifade edan hiiquq sahibinin talabi ils istifadaya son qoymal1 vo
nisan sahibina dayen ziyani 6demalidir”.1%

Umumiyyoetls, hiiququ pozulan saxs Miilki Prosessual Macallonin 307.1-ci
maddasine miivafiq olaraq mahkamoaya miiraciat etmak hiiququna malikdir.
Maraqlidir ki, ganunvericilikds mahkamsa aidiyyati ilo bagh da bazi bosluglar
movcuddur. Masalon “Omtaes nisanlar1 ve cografi gostaricilor haqqinda”
Qanunda mahkems aidiyyat1 ilo bagli heg bir malumat geyd edilmayib. Ise
baxmaqgda hanst mahkemanin salahiyystli oldugunu ise yalniz MPM-yo
baxaraq miiayyeonlosdirmok miimkiindiir. Homin miiddea MPM-nin 35-ci
maddasinds bels tosbit edilir: “qanunla basqa hal nezerds tutulmamisdirsa,
iddia cavabdehin rosmi geyde alindigi yerin mahkemasine verilir. Lakin
solahiyyotli mahkeomo iddia taraflerinin tacir olub-olmadigini da diqqots
alaraq ise iqtisad yoxsa timumi mehkemads baxilacagimi miioyyen eds
bilor”.1% Haqs1z raqabate maruz qalmis saxse doyen zeararin miilki-prosessual
qaydada qaytarilmasimin hiiquqi asasini ise Miilki Prosessual Macallonin
307.11-ci maddasi, yani hiiquqgi shamiyyati olan digar faktlarin miiayyean
edilmosi taskil edir.!?”

Son olaraq, firma adi ils bagh bazi masslalers do aydinliq getirilmsalidir.
Ovvalca, IXM vo CM-dos bununla bagli hor hansi bir miiddea olmadigini geyd
etmok yerino diisordi. AR qanunvericiliyinde yalmz Miilki Macallonin
“Hiiquqi soxslaor” adlanan faslinds firma adi ilo bagh miiddealara rast gelmak
miimkiindiir. Hsmin Macallonin 50-ci maddesine gors, “qanunla
miiayyenlasdirilmis qaydada geyds alinmis hiiquqi sexsin firma adindan
istifadeys miistesna hiiququ vardir ve bagqasinin geyde alinmis firma
adindan hagsiz istifads edan sexs firma adina hiiququ olanin talsbi ilo ondan
istifadeys son qoymal1 va vurdugu zararin svezini 6demslidir”.!® Hamginin
“Hiiquqi sexslerin dovlst qeydiyyat1 ve dovlast reyestri hagqinda” Qanunun
11-ci maddssinds deyilir ki, “firma adlarimin qorunmas: haqqinda
qanunvericiliyin tsleblari pozulduqda hiiquqi sexs statusu almaq istayen

104 Yeno orada.

105 yuxarida istinad 21, mad. 34.

108 Azorbaycan Respublikasinm Miilki Prosessual Macallasi, mad. 307 (1999).
107 Yena orada, mad. 35.

108 Azorbaycan Respublikasmnin Miilki Macalloasi, mad. 50 (1999).
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qurumun, habels xarici hiiquqi sexsin niimayeandalik ve ya filialimin dovlst
geydiyyatina alinmasindan imtina edils bilar”.'%

Belalikls, sanaye miilkiyyetinin miihafizesi masslasi ile bagl Azsrbaycan
qanunvericiliyinin Konvensiyanin bayan etdiyi miiddealarla uygunluq tagkil
etdiyi miiayyen edilmis oldu. Bununla bels, qanunvericiliyin bazi problemli
toroflori do movcuddur. Ovval do geyd edildiyi kimi, sonaye miilkiyyatina
vahid leqal anlayis verilmadiyi {i¢iin senaye miilkiyyatinin miihafizasi ils
bagh miiddsalar ¢cox timumi xarakter dasiyir. Homginin senaye miilkiyyaoti
obyektlarinin daqiq dairssinin qanunvericilikdos tasbit edilmomasi do onun
miihafizasini ¢atinlosdiron amillordandir.

Hal-hazirda IXM vo CM-do, elace do “Hagsiz raqabat hagqinda” Qanunda
goriilo bilocok todbirlor ve masuliyyst mosalalori 6z oksini tapsa bels,
soziigedon aktlarda dayisikliklorin edilmasine zorurat vardir. Bununla
yanasl, sonaye miilkiyyati obyektlorinin miihafizesi ilo slagedar diger
dovlatlorin tacriibasinden istifads edilmasina ve xiisusan bu istiqamatda islok
nazarat mexanizmlarinin daha da tokmillesdirilmasine ehtiyac vardir.

Noatica

Yekunda 1883-cti il Paris Konvensiyasi vo Azarbaycan Respublikas1 aqli
miilkiyyst ganunvericiliyinin miizakirs edilon masalalor kontekstindas
miiqayisali tehlilinden asagidaki naticalars galmak olar:

1) Konvensiya veo Azarbaycan Respublikasinda senaye miilkiyyoti
sahasindo qobul edilmis normativ-hiiquqi aktlar qarsilasdirildiqda
qanunvericilikdo senaye miilkiyyotinin leqal anlayisinin, elaco da
senaye miilkiyyati obyektlarinin dairasinin verilmadiyi,
qanunvericiliyin, timumiyyatls, bu iki miihiim masaloys miinasibat
bildirmadiyi ve belslikls ds, bu sahada ciddi bosluglar oldugu miisyyan
edildi;

2) Bosluqglarla yanasi, qanunvericilikde leqal anlayisin ve senaye
miilkiyyati ~ obyektlerinin = goOsterilmemasi  naticesinde  bazi
qanunvericilik aktlar1 arasinda kolliziyalar oldugu agkar edildi;

3) Movcud kolliziyalar ise senaye miilkiyyati miinasibatlari ¢argivesinds
gqanunla miihafize altina alinan obyektlarin nalarden ibarst oldugunu
miioyyenlasdirmeys imkan vermir. Bunu da senaye miilkiyysti
sahasinde gebul edilmis normativ-hiiqugi aktlarla Inzibati Xatalar ve
Cinayet Macasllssi arasindaki ziddiyystlarden gormek miimkiindiir. On
monfi cohat isa odur ki, maddi normalardaki bosluq va ya kolliziyalar
prosessual normalara da sirayst edir ve gqanun pozuntusu zamani
istintaq vo ya mahkemsa aidiyyetinds ciddi problemlsrs yol agir. Bir
s0zlo, ganunvericilikde bu masaloys ¢ox timumi yanasilmis, qabul

109 “Hiiquqi soxslarin dovlat qeydiyyati vo dovlat reyestri haqqinda™ Azarbaycan Respublikasinin
Qanunu, mad. 11 (2003).
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edilmis ayri-ayr1 normativ-hiiquqi aktlarda aydinlq getirilmemis va
naticads soziigeden masalaler 6z daqiq tasbitini tapmamisdir;

4) Konvensiyada bir ne¢o maddads adi kegon vo geyri-maddi xarakter
dasiyan qudvil anlayisinin Azarbaycan qanunvericiliyinds hartarafli aks
olunmadigr miisahide edildi. Bu sebabden ds qudvilin ganunla
miihafize altina alinib-alinmadigini ve ya alimibsa, hansi sanaye
miilkiyyaeti obyekti ilo birge vo ya hamin obyekt daxilinds qorundugunu
sOyloamak ¢atindir. Qudvilin tanzimlenmeamasi qanunvericilikds bosluq
kimi deyarlandirilmali ve Ingiltars ve ya ABS-in mévcud tacriibasinden
istifade edilmalidir.

Yazinin sonunda haqqinda tahlil apardigimiz movzu il bagh 4 toklif

asagidaki formada timumilesdirilir:

1) Azarbaycan Respublikasi qganunvericiliyinde senaye miilkiyyatine
vahid anlayis verilmoli vo bazi anlayislarla (maselon semaralosdirici
toklify ~ baghh  miiddealar  yenidon  nezarden  kegirilorak
tokmillosdirilmalidir.

2) Senaye miilkiyyati obyektlarine olan hiiquqlarin effektiv miihafizasi
ticlin inzibati ve cinayet masuliyyati miisyyan edon yeni vo miistoaqil
torkibleri 6ziinda ehtiva edan normalar tortib edilmslidir;

3) Senaye miilkiyyetinin miihafizesi sahesinde AIHM qerarlarindan
istifade edilmalidir. Hoatta yalniz AIHM presedentlori deyil, eyni
zamanda bozi 6lkelorin (mesalen Ingiltors) mohkema qorarlari da
istifads edils bilar.

4) Senaye miilkiyyetinin hiiquqi asasin1 toskil eden normativ aktlarin say1
azaldilmali ve golacekda vahid ©Oqli Miilkiyyst Macallesi gabul
edilmalidir.
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Hoda Asgarian™

THE DOCTRINE OF DEVIATION, ITS
HISTORICAL AND LEGAL ROOTS

Abstract

The most common way of transporting the goods is still the sea; hence, the rules relating to
the carriage of goods by the sea should be clearly examined. Transportation of goods by sea
can involve different aspects of the law such as carriage contract, insurance, liability and
compensation. There are different clauses and obligations in the contract which should be
followed by the shipper. One of the most important clauses is deviation meaning departing
from the usual or the customary route. The fault is imputed to the shipper unless he proves
it justifiable or having a deviation clause in its contract. In case the deviation is not
justifiable such as deviation in order to be fuelled cheaper or in order to discharge labour,
and any perils of the sea occur causing loss or damage to the cargo, the shipper is responsible
and the insurer will not cover damages. Also, there are examples in which deviation can be
regarded as justified. This article will examine deviation, justified deviation and go through
different historical and up to date cases in this regard and how it has changed in the track of
time.

Amnnotasiya

Mallarin dasinmasumun an genis yayimis yolu halo da doniz oldugundan doniz yolu
iizarindon mal daginmast ila bagl qaydalar aydin sakilda arasdirilmalidir. Mallarin daniz
yolu ila daginmasi, dasinma miiqavilasi, sigorta, masuliyyat va kompensasiya kimi hiiququn
farqli aspektlarini ahata eda bilar. Miigavilada yiikgondaran tarafindan yerina yetirilmali olan
miixtalif miiddaalar va 6hdaliklar mévcuddur. Miiqavilanin an vacib miiddaalarindan biri
olan “yayinma” hamisaki va ya ananavi yoldan ¢ixma manasin verir. Tagsir yiikgondaranin
haqli oldugunu siibut etmamasi va ya miiqavilada yayinma maddasi olmadi$1 tagdirda onun
iizarina qoyulur. Ogar yayinma yanacaga qanaat etmak va ya is¢i qiivvasini azad etmak
maqgsadli yayinma deyilsa va bu zaman har hanst bir doniz tahliikasi yiikiin itirilmasina va
ya zadalanmasina sabab olarsa, yiikgondaran masuliyyat dasiyir va sigortagi zararin avazini
odamayacak. Ham¢inin yayimmanin asasli hesab olunacag: niimunalar da var. Bu maqalada
yayimma, “asaslt yayinma” anlayislar arasdirilacaq va bununla alagadar miixtalif tarixi va
miiasir  hadisalar iizarindon  kecilmakla onun zaman zamininda neca dayisdiyi
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Introduction

fter starting off the voyage, the master is obliged to proceed to the

port of delivery in the direct, shortest and usual route, and within

a precise time frame.! In most contracts of affreightment, whether
by a general ship or one hired for the voyage, the shipowner impliedly tackles
to proceed by the direct and usual route to the port of delivery, without
unnecessary deviation, unless there is an express contract as to the course to
be pursued.? In other words, it has been considered as an implied term in the
contract of carriage of goods by the sea that the carrier will not stray from the
voyage contract without lawful justification.

There are so many definitions used for the doctrine of deviation, which are
common in concept. The simple definition used is that deviation is an
intentional and unreasonable change in the geographical route of the voyage
as contracted® or an unjustified departure from the route explicitly brought in
the contract.

Regardless of the fact that this “doctrine is limited to be applied to actual
geographical departure by a carrier from an agreed-upon route in UK courts,
its use has been expanded to include various actions by a carrier which tends
to expose his cargo to a greater risk of damage or loss by US courts”.* In the
law of carriage of goods by sea, the deviation is regarded as a breach that is
dealt with under particular circumstances.® From the minute this happens, the
voyage is altered and is not under the same regulations in terms of coverage
or responsibilities. Rather, the contract is determined in the sense that it is no
longer being operated on the agreed terms, and the insurer is absolved from
later responsibilities enabling them to refrain from any further payments.® At
first glance, there would be the tendency to renounce the aftermath of such
contravening, however, it has not been strongly accepted yet, and the doctrine

! See generally Meredith Morgan, Evolving Role of The Master Mariner — Legal Aspects of
Captaincy (2016).

2 John Bourdeau, John Dvorske, Eleanor L. Grossman, Sonja Larsen, William Lindsley and Jeffrey J.
Shampo, American Jurisprudence, 1 (2012).

% Irwin Nack, Admiralty-Law: Carriage of Goods by the Sea Act quasi-Deviation- SEDCO, INC. v.
M/V Strathewe, 9 New York Law School Journal of International and Comparative Law 435, 435
(1988).

4 Supra note 3.

5 Lloyd's Maritime and Commercial Law Quarterly, Deviation: a doctrine all at sea? (2000),
https://www.i-law.com/ilaw/doc/view.htm?id=130238 (last visited Mar. 9, 2021).

& Traditional Principle of Deviation in Maritime Law (2019), https://www.lawteacher.net/free-law-
essays/contract-law/traditional-principle-of-deviation-in-maritime-law-contract-law-
essay.php?vref=1 (last visited Mar. 9, 2021).
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has been viewed from various angles either as an abandoned rule or a fresh
one will forming court orders.” This expansive usage of the application of the
doctrine of deviation and its relationship with provisions related to the
limitation of liability mentioned in the Carriage of Goods by Sea Act of 1936
(hereinafter referred to as COGSA) has caused some confusions that will be
dealt with in this paper in future chapters.

In this article, Common law, mainly being English law and related cases in
respect of deviation are the cornerstone of the discussion. It will also revolve
on the relevant rules such as the International Convention for the Unification
of Certain Rules of Law relating to Bills of Lading amended by the First
Protocol and Second Protocol (hereinafter referred to as “Hague/Visby
Rules”), United Nations Convention on the Carriage of Goods by Sea
(hereinafter referred to as “Hamburg Rules”), and the United Nations
Convention on Contracts for the International Carriage of Goods Wholly or
Partly by Sea (hereinafter referred to as “Rotterdam Rules”) entitling notion
of deviation in different occasions. Finally, it seems necessary to look at
America’s practice with respect to the doctrine of deviation and COGSA.
Although deviation has a very ancient history it is still amidst various
contemporary issues which needs valuable insights into its effect and
surrounding circumstances.® Hence, this article will begin with the historical
origin of the doctrine of the deviation to shed light on the concept of the
deviation and its alteration in different eras up to the present, and concerning
different decisions made by courts. Thereafter, the deviation will be described
together with the salient issues and specifications, which are necessary for
constructing the notion of the deviation, the justifiable deviation, moreover
the related problems that may arise in this area. Besides, the concept of
deviation will be examined in different rules and the current views about this
issue will be discussed. The article will end with a conclusion regarding the
examination made in the article.

I. Historical origin

Deviation as its today’s notion dates back to 3 centuries ago taking its
footprints in marine insurance. It has been given higher importance in its
modern sense, hence in the case of unjust deviation, the results are harsher;
the carrier can no longer defend to refrain from the liability rising from the
deviation and any potential loss or damage either based on the statutes or
contract of carriage terms and conditions and insurer has no further
responsibility.’

7 Sarunas Basijoka, Is the Doctrine of Deviation only a Historical Record Today, 1 UCL Journal of
Law and Jurisprudence 114, 114 (2012).

8 See generally Proshanto K. Mukherji, Jr. Maximo Q.Mejia and Jingjing Xu, Maritime Law in
Motion (2020).

% Stanley L. Gibson, The Evolution of Unreasonable Deviation under U.S COGSA, 3 University of
San Francisco Maritime Law Journal 197, 197 (1991).
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As mentioned above, the doctrine of deviation was rooted in marine
insurance law. There are implied warranties in the insurance law whose
breach will render the contract null and void, hence is favourable to the
marine underwriter. One of the said warranties is that the ship is on the
ordinary route without deviation.!” In this regard, as soon as deviation
happened which is the departure of an agreed route,!! and the route brought
in the contract is not followed, the insurer is free from all his liabilities.?
Besides, it is a prima facie fact that the carries shall not deviate from the agreed
route brought in the bills of lading, and this gives automatic right to the cargo
owner to terminate the contract while other factors such as unseaworthiness
will not render the contract void automatically.’* Adding to above, by
reference to the fundamental wrongdoer principle of torts, the carrier is
regarded as being responsible for any potential loss or defection to the cargo
which are predicted not to have been in place, in case he had not changed the
normal case of the voyage.!*

The scholars in field of marine industry were long on the opinion that not
deviating from the normal course of voyage should be explicitly brought in
the contract otherwise it cannot be regarded as deviation and nullify the
contract. But it was in odds not to take any change of the route which was not
specified in the contract, as deviation in merit. The English courts based the
origin of this notion in Davis v Garrett, which concerned a deviation by a
common carrier.'® The dicta say:

“The law does imply a duty in the owner of a vessel, whether a general ship
or hired for the special purpose of the voyage, to proceed with unnecessary
deviation in the usual and customary course”.'® It was held by Tindal CJ that:

“From the first point of view, no wrongdoer is allowed to apportion or
qualify his own wrong, and that as a loss has actually happened while his
wrongful act was in operation and force, and which is attributable to his
wrongful act, he cannot set up the bare possibility of a loss as an answer to the
action, if his wrongful act had never been done. It might admit a different
construction if he could show, not only that the same loss might have

10 Solomon Huebner, Policy Contracts in Marine Insurance, 26 The Annals of the American
Academy of Political and Social Science 273, 295-296 (1905).

1 Theodora Nikaki, The Quasi-Deviation Doctrine, 35 Journal of Maritime Law and Commerce 45,
45 (2004).

12 \What Is Deviation Clause in Marine Insurance? (2021), https://securenow.in/insuropedia/deviation-
clause-marine-insurance/ (last visited Mar. 9, 2021).

13 Billy Tafireyi Gwini, A Comparative Study on the Development of the Carrier’s Obligation of
Seaworthiness from the Common Law Doctrine of Strict Liability Perspective and the Applicable
International Conventions, 6 (2017).

14 Supra note 12.

15 Hamish Dempster, The Confusion of Incidents of Common Carriage with Incidents of Deviation,
275 (2016).

16 A Critical Analysis of Justifiable and Unjustifiable Deviation of Vessel in Carriage of Goods by
Sea (2019), https://www.lawteacher.net/free-law-essays/transportation-law/carriage-of-goods-by-sea-
essay.php (last visited Mar. 9, 2021).
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happened, but that it must have happened if the act complained of, had not
been done, but there is no evidence to that extent in the present case. On the
second point, we cannot think that the law does apply a duty on the owner of
a vessel, whether a general ship or hired for the special purpose of the voyage,
to proceed without unnecessary deviation in the usual and customary
course”.'”

It is learnt from the aforementioned decision, that by altering the normal
route, the insurance contract is void. Adding to above, the court proposes that
if the carrier can prove that this damage or loss would have had happened
even if he was on the usual route, he will not be liable anymore. In practice, it
is very crucial to prove that the cause of the loss is a storm or other natural
forces, but it will be less challenging in case of losses by fire or inherent vice.®

By looking at the US Supreme Court, we can see that, it set forth the concept
of geographic deviation as early as 1958 long before COGSA was enacted. In
the Propeller Niagara v. Cordes, the court recognized a carrier’s customary
duty and highlighted the carrier’s duty to adhere to the contract, which has
expressly altered this customary duty to the specific requirements of the
shipper. The court stated:

“After having set sail, the carrier must proceed on the voyage, in the direct,
shortest, and usual route, to the port of delivery, without unnecessary
deviation, unless there has been an express contract as to the course to be
pursued; and where the vessel is destined for several ports and places, the
master should proceed to them in the order in which they are usually visited,
or that designed by the contract”.?

In 1894, the Supreme Court in Constable v. National Steamship recognized
that technological developments in transporting goods by water should be
taken into account in determining whether or not there had been a deviation
sufficient to oust the carrier’s defences. It determined that a rule developed
before the era of steam navigation should not be applied to find a deviation
at a time when arrival dates of vessels were more reliable due to the use of
steam-propelled vessels. However, the Supreme Court has not delivered a
decision involving maritime deviation since COGSA became law.?!

II. Deviation and its specifications
Deviation is of utmost importance because of the serious penalties attached
to it, in a sense that the contract is invalidated and the carrier becomes a

17 Martin Dockray, Cases and Materials on the Carriage of Goods by Sea, 64 (2013).

18 1hid.

19 Propeller Niagara v. Cordes: 62 U.S. 7 (1858): Justia US Supreme Court Centre,
https://supreme.justia.com/cases/federal/us/62/7/ (last visited Mar. 9, 2021).

20 Supra note 14.

21 Constable et al. v. National Steamship Co. | Supreme Court | US Law | L1l / Legal Information
Institute, https://www.law.cornell.edu/supremecourt/text/154/51 (last visited Mar. 9, 2021).
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common carrier with further responsibilities,? hence it is important to define
and categorize it well. After a historical review on the doctrine of deviation
and the changes made in the track of time and before any further illumination
of the notion of deviation, it should be perceived that if the parties of a
contract of affreightment do not agree on specific terms in addition to the
express agreed clauses, there are a series of obligations which are applied
rooting in custom and commercial rules.?

Having said that, in common law, parties have full freedom to alter, vary,
cut down or exclude any one of these implied terms, and, in practice, this is
very commonly done.?* Obligation not to deviate from the agreed route is one
of the implied terms in the contract of affreightment whose definition will be
discerned under different international regimes of uniform law dealing with
this notion such as Hague/Visby Rules, Hamburg Rules Rotterdam Rules, and
also the common law aspect. Besides, we will identify a reasonable deviation
and different factors that can together constitute a reasonable or unreasonable
deviation. The liability of the carriers and the scope of it will be discussed as
well. At last, the effect of deviation will be observed.

A. What are the options for the definition to this notion?

One definition agreed in UK can be: “deviation is a voluntary and
unjustifiable departure by a carrier from its contracted voyage or the proper
route”.” In US, deviation was applied to express the wandering or staying of
a vessel from the usual route, but later on it has deviated and come to mean
any variation in the conduct of a ship in the carriage of goods whereby rises
the risk of any loss or damage.? In this case, the deviation is not only related
to the geographic departure of the agreed route but rather a more expansive
action.

Deviation may also consist of other departures from the agreed or
customary route or method of transportation, such as towing another vessel,
shipping by a vessel other than the one set out in the contract of affreightment,
shipping part of the way by rail when the parties stipulated for all water
carriage or carrying the goods beyond the delivery point.?

It seems that the latter definition is more comprehensive, as it refers to both
types of deviation: the geographic deviation and the quasi-deviation. The
geographic deviation, as “voluntary departure, without necessity or

22 Deviation in the Law of Shipping - The United States, United Kingdom and Australia, a
Comparative Study, 11 Journal of International Law & Economics 147, 147 (1976-1977).

23 Supra note 7.

24 N. J. J. Gaskell, C. Debattista, R. J. Swatton, Chorely and Giles: Shipping Law, 183 (1987).

% Thomas Edward Scrutton, Scrutton on Charterparties and Bills of Lading, 296 (1955).

%6 Spm Corporation, Appellant, v. M/v Ming Moon; Blue Anchor Line, Division of
Transpaccontainer System, Ltd.; Yangming Marine Transportcorporation; and Maher Terminals, Inc,
965 F.2d 1297 (1992), https://law.justia.com/cases/federal/appellate-courts/F2/965/1297/19844/ (last
visited Ap. 18, 2021).

27 Supra note 2.
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reasonable cause, from the regular and usual course of the voyage”?
constituted for years the only type of maritime deviation, in which as a result
of the deviation and change of the route, the insurer would be discharged and
this is regarded as implied warranty in which certain warranties are implied
from the marine law.?

Nowadays, the practical significance of geographic deviation is reduced for
two reasons: first, because modern insurance policies normally include a
“held covered” clause providing that the cargo will be insured even though
the ship deviates, in return for the payment of an additional premium; and
second, in order to avoid the serious effects of deviation, the carriers usually
incorporate “liberty clauses” into their contracts of carriage that give them
wide latitude in the scope of voyages. Carrier’s misconduct of this sort is
commonly called “quasi-deviation”. This doctrine was set forth in the pre-
COGSA era by the Supreme Court of the US in St. Johns N.F. Shipping Corp. V.
S.A. Companhia Geral Commercial do Rio do Janeiro.®

B. Proper route

Some standard charter forms contain express provisions on the route to be
followed. Besides the parties to a carriage contract can agree on the precise
route to be followed if they wish. In the absence of such provisions and the
case that the parties did not agree on a proper route, it seems that the proper
route is the direct geographical route between the ports of loading and
discharge. This was first mentioned in the Reardon Smith Line v. Black Sea and
Baltic General Insurance (1969). The facts in this case are as follows:

“The appellants’ vessel Indian City was chartered to carry a cargo of ore
from Poti in the Black Sea to Sparrow’s Point, Baltimore, USA. After loading,
she sailed first for Constanza on the west coast of the Black Sea for fuel. The
vessel grounded at Costanza and was damaged; part of the cargo had to be
jettisoned. The charterers refused to contribute to general average expenses
on the grounds that in going to Constanza the ship had deviated from her
contractual route, which they said was from Poti to Sparrow’s Point by the
direct route through Istanbul.”?!

It was held by Lord Porter that:

“It is the duty of a ship, at any rate when sailing upon an ocean voyage
from one port to another, to take the usual route between those two ports. If
no evidence be given, that route is presumed to be the direct geographical
route, but it may be modified in many cases for navigational or other reasons,

28 John Gifford, Gifford's English and Irish lawyer, or, every man his own lawyer: containing a
summary of the constitution of England and Ireland, their laws and statutes, 31 (2010).

29 Insurance Contract Law: Misrepresentation, Non-disclosure and Breach of Warranty by the
Insured, 40 (2007). Available at:

http://www.lawcom.gov.uk/app/uploads/2015/03/cp182 ICL_Misrep_Non-

disclosure Breach of Warranty.pdf (last visited Apr. 18, 2021).

30 Supra note 3, 2.

31 Supra note 18, 65.
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and evidence may always be given to show what the usual route is unless a
specific route be prescribed by the charter party or bill of lading. In some
cases, there may be more than one usual route. It would be difficult to say that
a ship sailing from New Zealand to this country had deviated from her course
whether she sailed by Suez Canal, the Panama Canal, round the Cape of Good
Hope or through the Straits of Magellan. Each might, I think, be a usual route.
It is not the geographical route but the usual route, which has to be followed,
though in many cases the one may be the same as the other. But the inquiry
must always be what the usual rout is. No doubt prima facie the route direct
from Poti to Sparrow’s Point through Istanbul would be the ordinary course,
but I think that in this case, we have evidence sufficient to show that the route
has been varied and that the practice of proceeding to Constantza to bunker
after loading had become a usual one”.*

A slight change in the original route can lead to a deviation even if it is a
minor one. In majority of cases in which the doctrine of deviation in entreated
such as Cunard Steamship v. Buerger, ship’s route alteration is to take a visit to
and unaccredited port in order to drop a passenger, fuelling or to fill up or
discharge cargo. Heading to the port stated in the bill of lading but choosing
a different order other than agreed is a deviation as well as conveying cargo
to and then beyond the agreed port of discharge or landing a cargo short of
its proper destination.*

According to the US, a departure from the regular and usual course of the
voyage that is a customary incident of the voyage, and according to the known
usage of trade, is not a deviation that will subject the carrier to the
responsibility of an insurer. However, the custom must be general, certain and
uniform, and of such long-standing as to have become generally known. A
vessel’s deviation from a published itinerary is not rendered customary by
two prior deviations absent the shipper’s knowledge that it would deviate
from its itinerary.** In the case, which the vessel is destined for several ports
and places, the master should proceed to them in the order in which they are
usually visited, or the order designated by the contract, or in certain cases, by
the advertisement relating to the particular voyage. Where there are two or
more customary routes and the carrier is left free to choose between them, the
carrier may choose without incurring increased liability if there are no special
reasons that make the route chosen unsafe.®

C. Voluntary departure
In case the ship changes the route under free will, deviation has occurred.
But there are cases in which deviation is not regarded as unreasonable, such

32 1bid.

3325 LLOYD’s List, Law Reports, House of Lords, 215 (1926).
34 Supra note 1, part 610, 1.

% 1d., part 604.
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as exceptional circumstances that cannot be controlled by the captain and the
ship’s crew; deviations from the route due to the need to save human lives at
risk due to an accident, to avoid or reduce maritime pollution due to an
accident, to disembark diseased crew or passengers, or in general for reasons
that obey any security need on board the ship. These were brought clearly in
Rio Tinto v. Seed Shipping. The facts are as followed:

“The charterers shipped a cargo of coal and coke on the defendant’s ship
Marjorie Seed at Glasgow for Huelva. After leaving the Cumbrae the master,
not being in perfect health, ordered the helmsman to steer south-south-east,
which stranded the ship on rocks off the coast of Ayr. The ordinary course
would have been to steer south-west. Ship and cargo were totally lost. The
plaintiffs sued for the value of the cargo; the defendants pleaded an excepted
peril to which the plaintiffs replied that there had been a deviation.”3

It was held by Roche J:

“The essence of deviation is that the parties contracting have voluntarily
substituted another voyage for that which has been insured. A mere
departure or failure to follow the contract voyage or route is not necessarily a
deviation, or every stranding which occurred in the course of voyage would
be a deviation because the voyage contracted for, is in no case one which
essentially involves the necessity of stranding. It is a change of voyage, a
radical breach of the contract that is required to and essentially does,
constitute a deviation. The master never intended to leave the route of the
voyage from Glasgow to Huelva. He was not on another route; he was on the
existing route, although he was out of the proper part of the route that he
ought to have followed”.%

There is a same view taken by US courts about the voluntary deviation.
After these two main strands (proper route and voluntary departure), which
should exist to call an action deviation, the unjustifiable deviation will be
examined under international regimes of uniform law and common law. All
of them have some common points with some small differences in the scope
of application of the deviation doctrine.

D. Unjustifiable deviation

In this part, the deviation is going to be examined by Common law,
Hague/Visby Rules, Hamburg Rules, and Rotterdam Rules. We will make a
comparison between all these rules and notify the changes, which have been
made on the doctrine of deviation.

1. Common law
Doctrine of deviation is permissible in common law in some particular
circumstances:

% 24 LLOYD’s List Law Reports, King’s Bench Division, 316 (1926).
37 Supra note 18, 65-66.
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The first can be that the ship deviates to save human life. In order to
illuminate this context, it seems worth mentioning the case Scaramanga v.
Stamp.*® The facts are as follows:

“The defendant chartered a ship to the plaintiff for a voyage from
Cronstadt to Gibraltar. While at sea the master saw a steamer in distress, and
discovered that her machinery had completely broken down. The sea was
quite smooth, and he could there and then have saved the crew; but he
conceived the idea of saving the cargo too, and accordingly towed the vessel
into the Texel, having bargained to do so for £1000. The result was that the too
adventurous captain got his own vessel on shore, and she was lost with all
her cargo. The plaintiffs, as owners of the cargo and charterers of the ship,
sued for its value as lost by the defendant's breach of contract in deviating
from the proper track. Strangely enough, such a case has never been
previously before our courts of law; and, after much argument, it has now
been ruled that a ship is justified in going out of her course to save human life,
but not to save cargo. This decision of the Court of Appeal will therefore form
an important precedent in maritime law”.%

The second is that the carrier deviates from the agreed route in order to
avoid danger to the ship or the cargo. Therefore, the carrier can deviate even
if just the ship is in danger, and about the cargo, it is far from clear and the
carrier has the duty to save the cargo from any peril that may damage it, and
he should deviate to protect the interest of the cargo owners. Indeed, in the
majority of the cases, he will be under the duty to take such action. This may
vary from natural causes such as storms, ice or fog, or they may involve
political factors such as the outbreak of war or the fear of capture by hostile
forces.®* In order to elucidate deviation which is occurred due to avoidance
any marine peril, the case Phelps, James& Co v. Hill can be helpful #

The facts are as followed:

“Tin and iron plates were shipped on the Llanduff City at Swansea for New
York. About five days out the vessel and some of her equipment and cargo
were damaged in a storm and it was necessary to put back to a port of refuge.
She went first to Queenstown where she was ordered by the defendant
owners to return to their own yards in Bristol where suitable spare parts were
available and where repairs could have been done more cheaply and quickly
than elsewhere. It would also have been possible to sell or trans-ship the cargo
there. In the Avon, she was run into by another vessel and was sunk. This risk
was excluded by the bill of lading.” The question was whether there was an

38 Supra note 8, 125.

39 A New Point in Maritime Law (1880), https://trove.nla.gov.au/newspaper/article/70944895 (last
visited May 12, 2021).

40 John F. Wilson, Carriage of Goods by Sea, 17 (2010).

41 Supra note 18, 67-68.
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unjustifiable deviation in going to Bristol instead of Swansea. The jury at trial
found that there had not been an unjustifiable deviation.*?

Lopes L] held that:

“The voyage must be prosecuted without unnecessary delay or deviation.
The shipowner’s contract is that he will be diligent in carrying the goods on
the agreed voyage, and will do so directly without any unnecessary deviation.
But this undertaking is to be understood with reference to the circumstances
that arise during the performance of the contract. He is not answerable for
delays or deviations which are occasioned or become necessary without
default on his part. Where the safety of the adventure under the master’s
control necessitates that he should go out of his course, he is not only justified
in doing so, but it is his duty in the right performance of his contract with the
owners of the cargo. Going into a port out of the usual course for necessary
repairs, and staying till they are completed, is no deviation, provided it
plainly appears that such repairs, under the circumstances and at such port,
were reasonably necessary, and the delay not greater than necessary for the
completion of such repairs, so as to enable the vessel to proceed on her
voyage”.#

After abovementioned situations; saving life and saving ship and cargo, in
which deviation was regarded justified, there is the third occasion being
where the deviation is made necessary by some default on the part of the
charterer. Thus, it may be justifiable to put into port to discharge dangerous
cargo, which has been loaded by the charterer without the knowledge of the
ship-owner. Again, a master may be permitted to deviate to obtain more cargo
in a situation where the charterer has breached his contractual obligation to
load a full cargo.* The latter happened in Kish v. Taylor.

In that case, “the Wearside was chartered to load a full and complete cargo
of timber at Mobile or Pensacola. The charterers failed to provide a full cargo
so the master attempted to mitigate by obtaining additional cargo from other
sources. He was so successful that the Wearside was overloaded with deck
cargo and became unseaworthy. She sailed, encountered bad weather and
had to take refuge in the port of Halifax, where she was repaired and the cargo
restored. On arrival at Liverpool, the ship owners claimed a lien for the
charterers’ failure to load a full cargo. The cargo owners disputed the
existence of the lien, arguing that the deviation to Halifax was not
justifiable*®”.

Lord Atkinson held that:

42 |bid.

3 Ibid.

4 Supra note 6, 19.

4 Kish and Another v. Taylor, Sons, & Co. [1912] UKHL 1046 (1912).
46 Supra note 18, 68.
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“A master, whose ship is, from whatever cause, in a perilous position, does
right in making such a deviation from his voyage as is necessary to save his
ship and the lives of his crew, and that while the right to recover damages
from all breaches of contract, and all wrongful acts committed either by
himself or by the owners of his ship, is preserved to those who are thereby
wronged or injured, the contract of affreightment is not put an end to by such
a deviation, nor are the rights of the owners under it lost”.#

It is also worth mentioning that the US version of Article IV rule 4 of the
Hague/Visby rules, which are Section 1304(4) of COGSA, provides that:

“Any deviation in saving or attempting to save life or property at sea, or
any reasonable deviation shall not be deemed to be an infringement or breach
of this Act or of the contract of carriage, and the carrier shall not be liable for
any loss or damage resulting there from”*8. It should be considered that if the
deviation is for the purpose of loading or unloading cargo or passengers it
will be regarded as unreasonable. This enables the cargo owner to be
compensated fully.*

Carriers have successfully rebutted COGSA’s 1304(4) presumption of an
unreasonable deviation when a deviation is committed for the purpose of
discharging cargo under limited circumstances, including when courts find
the carrier’s deviation was pursuant to a proper purpose when a plaintiff fails
to demonstrate a causal connection between the deviation and the loss, and
when the deviation did not expose the cargo to an increased risk of
encountering danger.*

2. Hague/Visby rules

Before going through the notion of deviation based on the Hague/Visby
rules, it is incumbent on us to make an illumination on this set of rules. To put
it less tersely, the Hague—Visby Rules are set of international rules for the
international carriage of goods by sea. They are slightly an updated version
of the original Hague Rules which were drafted in Brussels in 1924. These
rules set an enormous precedent to maritime matters that were beset by
various events happened by the sea.

The Hague Protocol was amended in the late 1960s and the maritime law
post its amendment was acknowledged the Hague-Visby Rules worldwide.
In general, The Hague-Visby Rules lay down to what extent a waybill will rule
the cargo ship which is chartered in parallel with the liabilities of the both
parties of the agreement. The only provision that can be found in
Hague/Visby rules referring to deviation is in Article IV rule 4.

47 Ibid.

8 The Hague-Visby Rules - The Hague Rules as Amended by the Brussels Protocol (1968),
https://www.jus.uio.no/Im/sea.carriage.hague.visby.rules.1968/doc.html (last visited Mar. 13, 2021).
4946 U.S. Code Title 46—Shipping.

%0 Supra note 12, 53.
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As stated before, this Article does not expound the concept of deviation but
states the occasions in which deviation can be contemplated as justifiable or
reasonable. Moreover, by adding two additional types of deviation, this
Article is trying to extend the protection to the ship owner. In addition, as can
be seen in this Rule, the saving of property and any reasonable deviation has
been added which were not in the common law. Here, the difficulty arises by
interpreting the phrase “any reasonable deviation”. What can be regarded as
reasonable? This is regarded as a matter of fact. The case Stag Line v. Foscolo,
Mango & Co®' can help us clear up to some extent, which acts can be deemed
as reasonable.

There were different opinions stated here, weather the deviation was
reasonable or not. House of Lords held that this was not a reasonable
deviation and the ship owner cannot rely on Hague Rules in this case. In the
court of appeal, Greer L] implies that the word reasonable deviation means a
deviation in favour of the ship or the cargo owner or both.>

Despite all these attempts to throw light on the concept of reasonable
deviation, there are so few cases in which this was accepted as a defence. A
similar case is Al Taha*, which we may take a look at as an example of the
successful invoke of the defence of reasonable deviation. The facts are as
follows:

A vessel was charter partied for 2 years and the Hague Rules; Article IV, r.
4 was incorporated which allowed ship owner to deviate reasonably without
liability. Cargo was shipped except a cargo derrick which was supposed to be
shipped by rail to Boston. Ship owner decided to go to Boston for the
bunkering and taking the boom which was needed at the port of discharge.
Meanwhile, the ship grounded and the ship owner claimed for general
average. The cargo owner refused to claim that this was an unreasonable
deviation while the ship owner claims it was a usual port of bunkering.

Mr Justice Phillips held:

“The evidence established conclusively not merely that Boston was a usual
bunkering port for such a vessel but that it was the usual bunkering port; more
particularly it established that the usual bunkering place at Boston was the
outer anchorage a ‘reasonable deviation” within art. IV, r. 4 could be a
deviation planned before the voyage began or the bills of lading were signed;
the cargo boom was necessary if Al Taha was to be reasonably fit to discharge
her cargo at her destination and as the boom was not necessary to render the
vessel seaworthy at the commencement of the voyage it was reasonable to

1 41 LLOYD’s List Law Reports, Reprinted (with additions from LLOYD’s List and Shipping
Gazette, Edited by H.P. Henley of the Middle Temple, Barrister-at-Law, 165 (1931).

52 |bid.

53 “Reasonable deviation”, - Weather negligent navigation in course of planned deviation renders
deviation unreasonable, Lyric Shipping Inc. V. Intermetals Ltd. and another (The Al Taha) - Q.B.D
(Com. Ct.) (Philips J.) — 22 February 1990, Lloyd’s Maritime Law Newsletter, Business Intelligence
Informa, 10 March 90.
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plan to deviate to collect the boom en route rather than to wait for the weather
conditions to permit delivery at Portsmouth; the mode of performance was
within the liberty afforded by art. IV, r. 4” .5

Therefore, a deviation planned before a voyage was regarded as a
justifiable deviation.

3. Hamburg rules

The Hamburg Rules are a set of rules governing the international shipment
of goods, resulting from the United Nations International Convention on the
Carriage of Goods by Sea adopted in Hamburg on 31 March 1978. It tried to
make a uniform legal base for the transportation of goods by sea. Developing
countries played an eminent role to make this happen. It came into force on 1
November 1992.% In these rules, there was no eloquent objection to continue
the carrier’s freedom of liability toward deviation in order to save a life. But
there was less protection toward deviation to save property, especially in the
case that it was solely property and not saving a life.>® The reason was
regarded that this rule allows the carrier to acquire additional profit from
salvage.

From the view of the drafters of the Hamburg Rules, there is no need to
have a specific provision on deviation and the resulted liability should be
under general rules of carries liability.5” Thus, the carrier will be responsible
for deviation unless he can prove that his agents had taken all measures that
could reasonably be required to avoid the occurrence and its consequences.
Ultimately, it was adopted in Article 5.6 that: “The carrier is not liable, except
in general average, where loss, damage or delay in delivery resulted from
measures to save life or from reasonable measures to save property at sea”.

Thus far, by contemplating the Hague/Visby Rules and the Hamburg
Rules, it can be interpreted that the carrier's liability, is based on the principles
of presumed fault or neglect. Then again, the risk approach might be adopted
as the best hypothesis for an elucidation regarding a deviating carrier liable
providing that the deviation is wrongful and levelling up the risk of loss
beyond that permitted by the contractual terms and attempts to prevent the
carrier from creating unauthorized risks.*

5 Ahmad Hussam Kasem, The Legal Aspects of Seaworthiness: Current Law and Developments, 133
(2006).

% Utsav Mukherjee, Hamburg Rules United Nations Convention on the Carriage of Goods by Sea,
1978 - An Appraisal, 1 (2008).

%1d., 9.

57 Hamburg Rules for International Carriage (2019)Error! Hyperlink reference not valid..

%8 United Nations Convention on Carriage of Goods by Sea (1978).

%9 Al-Kabban, Riyadh A.M., The Effect of Deviation Occurring in the Course of a Maritime Voyage
on the Liability of the Carrier under the Hague/Visby Rules and Hamburg Rules, in relation to
Certain Countries, x (1988).
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4. Rotterdam rules

The Rotterdam Rules is a treaty that puts forward new international rules
to amend the legal framework for maritime affreightment and carriage of
goods by sea. The Rules primarily address the legal relationship between
carriers and cargo-owners. The goal of the convention is to amplify and
modernize current international rules and obtain uniformity of International
trade law in the field of maritime carriage. In addition, updating or replacing
many provisions in the Hague Rules, Hague-Visby Rules and Hamburg
Rules. “It is quite clear that draftsmen of the earlier Rules had, feasibly, not
foreseen the increment of trade, and subsequent containerisation of the global
commercial regime”.%® Besides, a number of legal problems arise which need
harmonisation.®!

There is a persuasion that embracing unvarying standards for the
modernization and harmonization of rules pertinent to the international
carriage of goods that contain a sea leg has a plausible role in enhancing legal
certainty, improving the predictability and efficiency of international
commercial transport operations and lowering the number of legal barriers to
international commerce between all States.®

Having said so, it adopts a stronger attitude toward deviation. It seems that
this convention accepts the Hague/Visby Rules toward reasonable deviation
in attempting to save life or property or any reasonable deviation. This
convention brought an expanded provision in Article 24, stating; “when
pursuant to the applicable law a deviation constitutes a breach of the carrier’s
obligations, such deviation of itself shall not deprive the carrier or the
maritime performing party of any defence or limitation of this Convention,
except to the extent provided in Article 61”7, which in comparison with
previous two conventions support more protection for the carrier. It refers to
the circumstances to Article 61 containing exceptions in which the carrier
cannot benefit from the limitation of liability if the deviation was occurred
based on omission or negligence of him and weakens the limitations. As this
Article is mainly about the limitation of liability, we will cope with it in the
next parts.

E. Liberty clauses

Because of the inordinate liability a deviation imposes on the carrier,
carriers by sea customarily incorporate provisions expressly permitting
deviations for various purposes in contracts of affreightment, whether bills of
lading or charter parties. As it is known, bills of lading is an essential

80 Nicholas V Mousionis, The Effect of International Trade Law on Maritime Law, 6 (2015).

61 Mans Jacobsson, What Challenges Lie Ahead for Maritime Law?, 257 (2020).

52 Lorena Sales Pallarés, The Rotterdam Rules: Between Hope and Disappointment, 2 Journal of
Maritime Law and Commerce, 1 (2011).

83 United Nations Convention on Contracts for the International Carriage of Goods Wholly or Partly
by Sea (2008).
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document in maritime shipping and has a high enforceable nature in the
maritime field.* Liberty clauses in bills of lading are construed to accredit
only reasonable departures by a carrier from its normal route. A clause in a
bill of lading granting liberty to deviate under certain circumstances must be
given a reasonable interpretation, and the discretion conferred may not be
exercised arbitrarily or unreasonably, or without substantial grounds, nor will
good faith alone suffice. Although the application of this phenomenon (good
faith) impacts ascertainment of liabilities and quantum of losses, however, it
still does not suffice.®® A good example of these liberty clauses is provided by
clause 3 of the Gencon® form, which provides in Clause 3, an unrestrained
right for the owners to call at any port or ports in any order, to tow and/ or to
aid the ships, and to deviate from its normal route by relying on justifications
such as saving life and/ or property®. It states:

“The vessel has the liberty to call at any port or ports in any order for any
purpose, to sail without pilots, to tow and/or assist vessels in all situations,
and also to deviate for the purpose of saving life and/or property”.®

Clauses in other charter parties specify a variety of reasons for which
deviation is permissible, including for bunkering purposes, for adjusting
compasses or radio equipment, or for landing and embarking crew members.
The liberty clauses brought in the bills of lading may give the ship owner
liberty to proceed to and stay at any port or ports in any rotation. The instance
can be brought in Glynn v. Margetson and Leduc v. Ward, which in the latter
Lord Esher MR held that the ports that the liberty to call has been given must
be the ports which are substantially ports which will be passed on the named
voyage. In other words, the ship may call at such ports, as would naturally
and usually be ports of call on the voyage named.® As in the former case, it
was held that the wording chosen and written down by the parties should
have a greater effect than printed standard terms and be regarded as the main
object of the contract.” This case is a suitable instance shedding light on how
the courts handle presentation. Contracts came into force to deal with
upcoming events which cannot be predicted with any great measure of
precision. In the place that parties to a contract try to deal with this problem

64 Supra note 59.

8 Shatarupa Choudhury, Pallab Das, Good Faith in Maritime Law, 115 (2020).

% Gencon is a standard voyage charter party. It is a general-purpose agreement for the services of a
ship in exchange for freight and can be used in a variety of trades. It is accompanied by its own bill of
lading, CONGENBILL 2016. The latest edition of this contract is Gencon 1994. Copyright in Gencon
1994 is held by BIMCO.

57 Silvester Knight, Gencon 1994 — Tips and Pitfalls, 8 (2017).

% Recommended the Baltic and International Maritime Council Uniform General Charter (as revised
Recommend 1922, 1976 and 1994) (To be used for trades for which no specially approved form is in
force) CODE NAME: “GEN C ON”.

8 Charles Debattis, Bill of Lading as Contract of Carriage, 661 (1982).

0 Glynn v Margetson and Co: HL 1893 (2020), https://swarh.co.uk/glynn-v-margetson-and-co-hl-
1893/ (last visited Mar. 14, 2021).
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by widening the clauses of the contract, the courts qualify the general words
by the particular context.”

It may happen that the standard charter party form expressly subsumes
under Hague/Visby Rules. As these rules regard the minimum protection for
the cargo owner, which is incapable of being reduced between the parties, to
what extent does the requirement of reasonable deviation stated in Article IV,
r. 4 affect this liberty clause? There are different views held by US and UK
courts.

US courts took a strict view, as can be seen in S.5. Nancy Lykes, in which
was contracted with General Electric Company, International Sales Division.
The bill of lading allowed the provisions of the COGSA, permitting the vessel
to fuel at any port along the way. The Lykes bunkered at a port that was not
an ordinary port of bunkering and had never fuelled in that port. Due to bad
weather it bared damages and both district court and the Second Circuit Court
of Appeals held, it was an unreasonable deviation and deprived the Lykes of
COGSA'’s limitation of liability provision, and hence liable for the damages
under these rules.”

English courts, on the other hand, regard the express liberty clause as
defining the scope of the contractual voyage rather than as a provision seeking
to excuse the ship owner from the contractual liability. Hodson L] in the
Renton v. Palmyra held that: the object of the liberty clause is to define not the
scope of the contract of service, but the terms on which that service is to be
performed.”

F. The effect of deviation

“It is imputed for a fault to the Master, if he directs his course by ways
either dangerous through Pirates, enemies, or other evil adventures, and
holds not forth his due rout, and damage happen there”. This quotation dates
back to 1613 from Roman time, while in modern maritime law this notion is
barely seen and it has changed in other ways.” The salient strand of deviation
is whether the ship owner is compensated or not as fully discussed.

The majority of the cases as discussed before, took it as an implied liability
for the carrier not to deviate and if he would the contract was void. Due to
these decisions held over a period of almost 40 decades between 1890 and
1936 English courts held that a carrier could not rely on an exclusion clause in
a bill of lading to exempt from liability toward damage to cargo suffered
before, during or after a deviation from the ordinary course of the voyage.”

"1 Bill of Lading — Deviation — Construction of Liberty Clause (2011),
https://charterpartycases.com/case/60-glynn-1891-%e2%80%93-1894-al-er-rep-693 (last visited Mar.
14, 2021).

2 Supranote 9, 2.

3 Supra note 3, 2.

4 Supra note 7.

75 Supra note 18.
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In this sense and by the transformation of the notion of deviation, its effect
mainly depends on whether it was a reasonable deviation and hence plausible
to be regarded by the insurance or unreasonable deviation to deprive him of
his rights and oblige him for the damages.” These notions and the examples
were fully covered in previous chapters and based on the doctrine of
deviation courts have taken different angles based on various laws in this
respect and the notion per se depends on various strands to be taken into
account.

Overall, the international legal structure for maritime activities has
significantly been metamorphosed. This is while some principal topics such
as the “perils of the sea’, which are plausible grounds for limitation of civil
responsibility of the ship owner, cargo owner or the insurer, remain as the
traditional principles in maritime law. This has a close connection to the

dangerous, unpredictable nature of maritime adventure.”” A continuing
theme in this regard is piracy, hijacking and terrorism, both at sea and at ports
which have re-emerged and can affect the voyage in different means.”
Regarding the perils of the sea, the United States Coast Guard Administrative
Law Judge program is designed to enhance safety at sea while protecting
mariner's rights,” as there are many issues in this sense such as seafarers’
compensation claims or even passengers compensation claims® in need of
closer and wider consideration.

Conclusion

With respect to the perils, the doctrine of deviation cannot be left to dust
and still has a beating heart; therefore, we cannot refrain from accepting that
this issue needs further insights and is amidst various contemporary issues
which need insights on its circumstances.’! Hence, for throwing light on the
subject matter of the article, the related rules which were thoroughly
mentioned above were examined. Moreover, as English law is heavily relied
on throughout the maritime world,® it was contextualized as well as
America’s study on this topic.

In the normal sense of voyage, there is an implied rule that the ship shall
not deviate from its normal route. There are some occasions in which
deviation is regarded as being reasonable such as saving life, property or
cargo. Also, it could be the safety of the master or crew, or bunkering or any

76 Supra note 58.

7 Dennis M. Powers, Taking the Sea: Perilous Waters, Sunken Ships, and the True Story of the
Legendary Wrecker Captains, 100 (2009).

78 Percy Jayasuriya, Kumar and Oberlin, Melanie, Admiralty and Maritime Law Articles Published in
Non-Maritime Law Journals, (July 7, 2008). Journal of Maritime Law and Commerce, Vol. 39, No. 2,
2008, P.1, Available at SSRN: https://ssrn.com/abstract=1156570 (2007).

79 Doctrine for the U.S. Coast Guard, An Evolving Coast Guard, 27 (2014).

80 Aleka Mandaraka-Sheppard, Modern Maritime Law and Risk Management, 43 (2014).

81 Mukherji, Mejia and Xu, supra note 8, 1.

82 Yvonne Baatz, Maritime Law, 2 (2014).
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other reason which a prudent person would take in order to alter the route
and face potential damages as a result. The ship owner would not be liable in
said cases.

It can be unreasonable and not any of the above which is the case in which
the change of the route is on purpose and with intentions other than benefits
for the ship or the cargo. An unreasonable deviation is a paramount breach of
a contract of affreightment. Also, there could be a liberty clause by which the
insurance is covered and even if any deviation occurs the loss is covered. It
should be considered that being beholden to the peculiar nature of a maritime
adventure in which ship-owner and cargo owner are both concerned, it is a
crucial strand that in the nonexistence of express liberties, the ship shall
proceed by the ordinary and customary route. Hence, it is important to know
what the customary route is and this varies based on different court cases.
Although in contemporary maritime law, the liberty clause is widely accepted
and implemented in insurance contracts; the issue of deviation still remains
of prominent importance and can cause huge financial liabilities for the
seafarers.
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Elnur Korimov*

“NOU-HAU” vo “NOU-HAU”
MUQAVILOLORI

Annotasiya

Bu moaqalada “nou-hau” anlayisi, elementlari va xiisusiyyatlori izah edilir, “nou-hau’
anlayisimin asya yoxsa hiiquq kimi xarakterizo edilmasi problemi miizakira olunur,
praktikada “nou-hau” miigavilalarinin formasi, miiddati, maqsadi, taraflari va taraflarin
hiiquqg wva wazifalari, digor miigavilalarlo oxsar wva forgli cohatlori va “nou-hau”
miiqavilalorinin garisiq va ya sui generis miiqavila novii kimi hiiquqi mahiyyati arasdirilr.
Mogalanin qoydugu suallar, o ciimladon “nou-hau” miigavilasinin tarifi va tatbiq edilacak
normalar Umumdiinya Oqli Miilkiyyat Taskilatinin Inkisafda Olan Olkalar iiciin Ixtiralar
hagqnda Model Qanunu, Azarbaycan Respublikasimin Kommersiya Sirri haqqinda
Qanunu va elmi adabiyyata miivafiq olaraq cavablandirilir. Maqalanin arasdirdigi baslica
suallar “nou-hau”-nun asya yoxsa qeyri-maddi amlak hiiququ olaraq tamimmas: va bu suala
verilon cavaba uygun olaraq “nou-hau” miigavilalarinin hiiquqi mahiyyati va tatbiq edilacak
hiiqug normalarin miiayyon olunmasidir. Bu manada “nou-hau” miiqavilalari sui generis
miiqavila névii kimi gabul edilmasi, elaca da, bu ciir miigavilalardon irali galon miibahisalara
Azarbaycan Respublikasimin Miilki Macallasinin 390-c1 maddasinin 7-ci bandina miivafiq
olaragq, isgiizar adatlar, isgiizar adat olmadigda isa hamin Macallonin 11-ci maddasinin 2-ci
bandina uygun olaraq adalat, insaf va manaviyyat talablarini nazara almagqla hiiququn
analogiyasinin tatbiginin perspektivlori arasdirilir.

7

Abstract

This article describes the concept, elements, and characteristics of know-how, and the
question of whether know-how is property or right. It also explains the purpose, form,
duration, parties, and the obligations of the parties of know-how contracts, and their similar
and different aspects from the contracts and clarified the legal classification of know-how
contracts as a combined or sui generis contract. The questions referred to are answered in
the light of the definition of the World Intellectual Property Organization’s Model Law for
Developing Countries on Inventions, literature, and the Law of the Republic of Azerbaijan
on Trade Secret. The main questions explored by this article are whether know-how should
be classified as a tangible thing or an intangible property right, and depending on the answer
to this question, what the legal nature of and the applicable legal norms to a know-how
contract are. For this purpose, the article studies the perspectives of classifying know-how
contracts as sui generis contract and applying to the disputes, if applicable, customary law
according to Article 390(7) of the Civil Code of the Republic of Azerbaijan, or in the absence
of customary law, the analogy of law while considering the requirements of justice,
conscientiousness, and morals, according to Article 11(2) of the same Code.
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Giris

ou-hau (ingilisca - know-how) bazen bacariq, texniki ve ya

kommersiya xarakterli molumat, bazon do tacrilbbe manasini

verir.! “Nou-hau” bir sahibkarin qisa miiddat arzinde gazana
bilmayacoyi, hayatin miixtalif sahslorinde qarsimiza c¢ixan texnika vo
molumatlardir.? “Nou-hau” els bir texniki ve ya kommersiya xarakterli
moalumatdir ki, homin malumat: istehsalatda tatbiq edon soxs zamanina va
maddi resurslarina genast edir, daha ucuz yatirim ils daha ¢ox galir alde eda
bilir. Belacs, “nou-hau” nisbaton ucuz ve keyfiyyatli istehsala aparan qisa yola
banzayir. Masalon kompiiter proqrami istehsal edean sirkatlar, oksor hallarda,
programin ilkin matnini (qaynaq kodunu) gizli saxlayir, ¢tinki ilkin matn
sonraki proqramlarin yazilmasinda istifads olunur. Basqa s6zls, homin sirket
banzar alqoritmlarlo isloyon basqa bir proqram istehsal etmok istoss,
programin ilkin moatnini yenidon yazmaga zaman ve insan resursu
ayirmadigindan raqiblorinden daha g¢evik davrana bilir. Olbatts, fealiyyeti
naticesinda “nou-hau” xarakterli malumat slde edan sahibkar bunun {i¢tin
xeyli smaq ve xatalarla iizlegir, tacriiba toplayir.? Istehsalda mahsuldarlig
artirmagq istoyan sahibkarlar ya miiassisadaxili tadqiqata yatirim edir, belacs,
“nou-hau” toplayir, ya da raqiblerinden zeruri malumatlar1 idxal edirlar.*
“Nou-hau” idxal1 “nou-hau” miiqavilesi ilo gercoklasir.

Magqalads arasdirilacaq hiiquqi problem “nou-hau”-nun mévcud asya ve
ya geyri-maddi emlak hiiquqlar: ¢arcivasinde xarakteristikas1 ve “nou-hau”
miiqavilslerinin hiiquqi mahiyystinin miisyysn olunmasindan ibaratdir.
Azarbaycan  Respublikasinin miilki  ganunvericiliyinde  “nou-hau”
miiqavilesi miisteqil gekilds tenzimlonmadiyi iigiin, “nou-hau”-nun hansi
adsiz ve ya atipik miiqavilalar (qarisiq yoxsa sui generis miiqavils) qrupuna

! Muaz Miicahit Yildirim, Know-how Sozlesmeleri, 3 Yildirmm Beyazit Hukuk Dergisi 207, 211
(2018); Musa Yildirim, Gayrimaddi Haklar ve Vergilendirilmesi, 51 (2011).

2 “Nou-hau” hom texniki, ham da geyri-texniki - ticari, sosial va siyasi xarakterli bir qrup molumati
ifado edon vo texnik molumatdan daha genis molumat vo tocriibays isars edon anlayigdir. Buna
baxmayarag, bu mogalado “nou-hau” vo texniki molumat anlayislart eyni monani verir. Buna goro do,
“nou-hau” dedikda, tokco texnologiya ilo deyil, ticarat, inzibati, sosial xarakterli molumatlar bu
anlayisin torkib hissosi kimi basa diisiiliir.

% Edward Wolfe, Restriction in Know-how Agreements, 12 The Antitrust Bulletin 749, 751 (1967).

4 Stephen P. Ladas, Legal Protection of Know-how, 54 Trademark Reporter 160, 160 (1964).
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daxil olmasi, xtisusils, miiqaviladaki bosluq ve ziddiyyatlare totbiq edilocak
normanin miiayyanlasdirilmasi baximindan aydinlasdirilmalidir.

Azarbaycan Respublikasinda “nou-hau” asya yox, geyri-maddi emlak
sayilsa vo “nou-hau” iizarinda aqli miilkiyyat hiiququ qanunda taninsa da,
na qanunvericilikdeki xarakteristika, ne de “nou-hau” miiqavilslarinin
mahiyyeti ve diger oaqli miilkiyyst hiiququ miiqavilalari ile miinasibati
adabiyyatlarda genis arasdirilmayib. Maqgalonin qoydugu suallar ona gora
ohamiyyatlidir ki, “nou-hau” miiqavilasi sui generis miiqavilo novii kimi
gobul edilarss, miigaviloden irali gelon miibahisalora hakimlarin Azarbaycan
Respublikasinin Miilki Macallasinin 390-c1 maddasinin 7-ci bandins miivafiq
olaraq, isglizar adatlori, isgiizar adat yoxdursa, 11-ci maddanin 2-ci bandina
uygun olaraq hiiququn analogiyasini totbiq etmasi glindema goalacak. Digar
hallarda ise qarisiq miiqavilalora xas qaydalar1 Oyrenib “nou-hau”
miiqavilesinin torkib hissalorine totbiq etmak lazim galacak.

Birinci hissada “nou-hau” anlayis1 ve xiisusiyyetleri, “nou-hau” ve
kommersiya sirri arasindaki alags, “nou-hau” tagkil edon malumatlarin agya
yoxsa hiiquq kimi xarakterize olunmasi kimi suallar arasdirilib.

Ikinci hissada “nou-hau” miiqavilasi, elementlari, formasi, miiddati vo
toroflorin hiiquq ve vezifeleri aragdirilib, bu zaman Umumdiinya 9gli
Miilkiyyet Tagkilatinin (UBMT) Model Qanunu, praktikada istifads olunan
miiqavilelor ve elmi adebiyyata istinad olunub. Maqgalods “nou-hau”
transferino dair miiddealarin yer aldigi, lakin obyekti basqa xarakterli
miinasibatlor olan miiqavilalar (alqi-satqy lisenziya, frangayzinq miiqavilosi)
yerino, sirf “nou-hau” transferi ti¢lin baglanan miiqavilelor nezars alinib. Bu
hissade “nou-hau” miiqavilalorinin miilki qanunvericilikdeki digar
miiqavilalarle oxsar ve farqli cehatlari agkarlanib, “nou-hau” miiqavilasine
totbiq edilmali hiiquq normalar1 miizakirs olunub.

Natico hissasinda birinci ve ikinci bolmalards alds edilon yekun fikirler
toplanilmus, tetbiq edilmali olan hiiquq normasina dair praktiki tovsiysalara
yer verilib.

I. “Nou-hau” anlayis1 va xiisusiyyatlari

A. “Nou-hau” anlayisi

1. “Nou-hau” termini va tarixi inkisafi

Bu giin “nou-hau”, mislliflik hiiquqlari, emtss nisani, cografi gostericiler,
sonaye niimunalari, patentlar ve faydali modellar kimi aqli miilkiyystin
obyekti olsa da,® diger aqli miilkiyyst obyektlarindan fargli olaraq, “nou-hau”

° Elmi adobiyyat ve presedent hiiququ “nou-hau” terminini XX osrin ortalarindan etibaron sonaye
milkiyyati hiiququnun daxilinds 6yronib. O vaxtdan bori bu termin daha g¢ox sonayedo totbiq edilon
texnika vo bacariglara isars edir. Buna baxmayaragq, “nou-hau” sonaye ilo mohdudlasmayaraq, ham
da digor sosial, inzibati va siyasi sektordaki moalumatlari, o ctimlodon, idaragilikls alagadar bilik vo
tacriibani bildirir. Bu mévzuda bax: Kenichiro Osumi, Know-how and Its Investment, 1 Law in Japan:
An Annual 92, 94 (1967).
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togkil edon malumatlara sahib olan sexsin hemin malumatlara olan hiiququnu
har kesa qars: irali siire bilmasi {i¢iin qanunverici “nou-hau” tizerinds aqli
miilkiyyst hiiququnu birbasa tanimalir ve qorumaldir. Bels ki, kontitental
hiiquq sistemine malik 6lkslards qanunverici miitlaq hiiquqglarin siyahisin
avvalcadon miiayyen edir.® Qanunda aks olunan aqli miilkiyyat hiiquqlar: her
kesa qars: ireli siiriile bilir, hiiquq pozuntusuna gore deymis ziyan aqli
miilkiyyat hiiququnun tenzimlandiyi spesifik qanun (“Miialliflik ve alagali
hiiquglar haqqinda” Qanun, “Patent haqqinda” Qanun) c¢oargivesinda
kompensasiya edilir. Maraqlidir ki, adebiyyatlarda bu ciir hiiquqglar “sort”
aqli miilkiyyst hiiquqlar1 adlandirilir” Qanunun acgiq sokilde tanidig:
hiiquglarin aksina, bazi aqli miilkiyyat hiiquglar1 har hansi spesifik bir
ganunda tenzimlonmoasa do, hiiquq pozuntusuna goro doymis ziyani
miigavilode nozards tutulan miiddealar ve ya haqgsiz raqabest hiiququ
daxilinda taleb etmoak miimkiindiir. Bu hiiquglar ise “yumsaq” aqli miilkiyyet
hiiquglar1 adlandilir.® “Nou-hau”, qanunvericilikde aqli miilkiyyat
hiiququnun obyekti kimi taninmadiqca, “yumsaq” oqli miilkiyyat
hiiquglarindan sayila bilar. Qeyd edak ki, Azarbaycan Respublikasinda “nou-
hau” tizerinde aqli miilkiyyat hiiququ qanunla taninib.

“Nou-hau” termini senaye inqgilabi ve sonrasinda istehsalin
miirokkeblogmosi ilo sanayeds alda edilon bilik ve bacariglarin yazida oks
olunmasindak: ¢otinliklorlo birlikde aktuallasmisdir.® Bununla bels,
kommersiya sirrinin miihafizasinin tarixi daha qadima, antik Romaya qadar
uzanir. Roma hiiququ, imperiya dovriiniin ilk illorine qoder liberal
iqtisadiyyata dstiinliik verir, azadlarin serbast roqabatini zoadsloyacok
harakatlari cezalandirmaq, hagsiz roqabetle miibarize aparmagq tiglin bazi
hiiquqi tenzimetms mexanizmloarindan istifads edirdi.'’® Sonraki dovrlarda
imperator Yustinianin Digestada yer verdiyi actio servi corrupti iddias1 miixtalif
calbedici takliflorls yoldan ¢ixarilmis qulun 6z sahibine vurdugu ziyanin
kompensasiyasina icazs verirdi. Bu iddian1 qulun sahibi hamin qulu yoldan
¢ixaran goxso qarst irali stira bilerdi."! Actio servi corrupti iddiasinda verilon
kompensasiya deyan ziyanin iki qatina barabar idi. Qul sahibins dayan ziyan
iso qulun qiymatindaki azalma (deterior factus) ve sahiba dayen diger ziyani

6 Ismail Erbay, Know-how Sozlesmesi, 77-78 (2002); ©mlakla bagli olan soxsi qeyri-omlak hiiquqlar1
ilo bagh otrafli sokilds bax: Bahadir Erdem, Patent Hakkinin Korunmasina ve Patent Hakkma Iligkin
Sozlesmelere Uygulanacak Hukuk, 21-34 (1% ed. 2000).

7 See Donald M. Cameron & Rowena Borenstein, Key Aspects of IP License Agreements (2003).
Auvailable at: http://www.jurisdiction.com/lic101.pdf (last visited Dec. 22, 2019).

8 Yeno orada.

9 Ebru Kosealioglu, Know-how Sozlesmesinin Tanimi, Unsurlar: ve Patentten Farklart, 8 Hukuk
Gundemi 135, 135 (2007).

10'Vvan Lindberg, Intellectual Property and Open Source: A Practical Guide to Protecting Code, 119
(2009).

11 Gokge Tiirkoglu Ozdemir, Roma Haksiz Rekabet Hukukuna Iliskin Olarak Actio Servi Corrupti, 54
Ankara Universitesi Hukuk Fakiiltesi Dergisi 213, 218 (2005); Mladen Vukmir, The Roots of Anglo-
American Intellectual Property Law in Roman Law, 32 The Journal of Law and Technology 123, 135
(1992).
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ohata edirdi.'? Misal ti¢tin tiglincii saxsin aldatdigl ve yoldan gixardigi qul 6z
sahibinin kommersiya sirri xarakterli senadlerini mahv edarss ve ya onu
aldadan saxse ya da basqa bir soxse verarss, qulun sahibi qulu yoldan ¢ixaran
pis niyyetli (dolo malo) tigiincli soxse qars1 actio servi corrupti iddiasini qaldira
bilardi. ©lave olaraq, ager qul tigiincli soxsin tahriki ilo sahibins aid olan
sonadlari als kegirarss, qul sahibi actio de dolo iddiasini da irali siire bilordi.’

Roma hiiququnun tanidigl miihafize neqativ xarakterli olub, “nou-hau”
xarakteri dastyan melumatlarin dovriyyeye c¢ixarilmasindan daha c¢ox bu
moalumatlarin als kegirilmasi kimi hiiquq pozuntularina qars: tosirli idi. Osrlar
kecdikea, miiayyon kommersiya vo ya sonaye sahoalarinds uzun illarden bari
faaliyyatine davam edan, 6z sahesinin ¢atinliklorine balad olan, xiisusils,
inkisaf etmis O0lkoalardoki sahibkarlar alds etdiklari bilik ve tacriibani inkisafda
olan 6lkalara otiirmak ti¢iin miixtslif tisullar axtarmaga basladi. Bu manada,
“nou-hau” transferi hom do golir gatiron sahays ¢evrildi. Slbatts, inkisaf
etmis Olkalorden inkisafda olan o©lkalorsa doyarli melumatlarin axininda
magsad, ilk ndvbads, inkisafda olan dlkalarin iqtisadiyyatini giiclondirmak
deyildi; inkisaf etmis 6lkalarin inkisafda olan 6lkalarle apardig: ticarat bazen
idxal qadagasi ils tizlesdiyi tigiin, inkisaf etmis 6lkalardaki firmalar yeni bir
hall yolu tapdi. Bu ¢ixis yolu “nou-hau” lisenziyas1 verarak istehsalin inkisaf
etmokds olan 6lkalars 6tiiriilmasini tomin etmak, belslikls, idxal qadagas1 vo
ya yliksok gomriik riisumlarindan yaymmaqdan kegirdi.!*

“Nou-hau” termini Amerika Birlagsmis Statlarinda meydana ¢ixsa da, na
anqlosakson, no de Kontinental hiiquq sistemlsrinde vahid “nou-hau”
anlayis1 movcuddur. Bels ki, anglosakson hiiquq sisteminde “nou-hau”
dedikds, hayatin biitiin sahalarinde qazanilan praktiki informasiya basa
diisiiliir. Bunun oksine, Avropada “nou-hau” termini daha mshdud manada,
igtisadi, kommersiya, sonaye vo texniki sahslere aid edilir.'”® Terminlarin
ohato dairesindoki forqlor bir ¢ox amillo izah oluna biler; birincisi, bu,
terminin praktikani aks etdirmasi, yoni Kontinental hiiquq sisteminas nazaran
Amerika Birlagmis Statlarinda “nou-hau”-nun, xiisusils, idaragilik ve siyasat
sahasinde do genis istifade olunmast ils alagadar ola bilar. Tkincisi, “nou-hau”
termini anqlosakson hiiquq sisteminde mehkemaler terafinden ayri-ayri
isloarde miisyyan olunan daha elastik vo todricon formalasan bir ohate
dairasine sahib oldugu halda, Kontinental hiiquq sisteminds qanunda verilon
torif halledici rol oynayir va termin inkisaf etdikcs, qanunun dayisdirilmasi
nisbaton uzun g¢okir. 9qli miilkiyyst hiiquqlarmin srazi xarakteri nazars
alindigda, terminin ohate dairesinin fargli hiiquq sistemlesrinda
uzlasdirilmasina hal-hazirda praktiki ehtiyac yoxdur. Har bir halda, bu giin

12 Adolf Berger, Encyclopedic Dictionary of Roman Law, 345 (1953).

13 A, Arthur Schiller, Trade Secrets and the Roman Law: The Actio Servi Corrupti, 30 Columbia Law
Review 837, 839 (1930).

14 Erbay, yuxarida istinad 6, 60.

5 Yeno orada, 57.
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texnologiyanin da qagilmaz tasiri ils, “nou-hau” daima yenilonan, asan vo
ucuz qgiymoata yayilan, lakin