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Jurnal hagqqinda

Baki Dovlat Universiteti Tolobs Hiiquq Jurnali BDU Hiiquq fakiiltesi
Taloba Elmi Comiyyetinin nagri olmagqla talabalar terafinden tegkil olunan va
miivafiq akademik yoxlama qaydasi ilo redakts edilon yegane jurnal olub
milli, beynalxalq ve miiqayisali hiiqugda movcud olan miiasir hiiquq
problemlarine akademik saviyyads pesokar yanasmarn tablig edir. Jurnalin
asas1 2014-cti ilin noyabr ayinda qoyulmus ve 2015-ci ilden baslayaraq
diinyanin an bdyiik hiiquqgi arasdirma bazasi olan HeinOnline bazasinda,
2021-ci ildon etibaran iso Almaniyanin Saksoniya-Anhalt vilayatinin Online
Public Access Catalogue databazasinda yerlasdirilmoakdadir. Nozari fikirlari,
diinya dovlatlorinin mahkema va qanunvericilik toacriibasini imumilos-
dirarak miibahiseli maqamlara aydinliq goatirmok, hiiquq comiyyetine hom
elmi, hom do praktiki miistovide yaradici diisiince ve hiiquqi tenqid
qabiliyyetini, hiiquq madaniyystini asilamaq Jurnalin asas prinsipidir. Jurnal
torkibindoki maqalsler vasitesilo aktual masalalors hiiquqi asaslandirmaya
istinad etmaklo miimkiin hollorin irsli siiriilmasini vo yenilikgiliyi prioritet
magsad kimi miioyyenlasdirir. Hiiquq telabalarinin hiiquqi yazi ve hiiquqi
diistince bacariqlarini iize ¢ixararaq inkisaf etdirmoklo onlari akademik
arasdirmaya haveslondirmek ve bunu saglam elmi roaqabst anenesine
cevirmak Jurnalin daimi maramini togkil edir.

About the Review

Baku State University Law Review is the only student-run and peer-
reviewed academic journal in Azerbaijan and a publication of Student
Academic Society of Baku State University Law School. It was founded in
November 2014 and has been placed in HeinOnline since 2015, in the Online
Public Access Catalog database of Saxony-Anhalt, Germany since 2021. The
Review promotes academic and professional approach to contemporary legal
issues which exist in national, international and comparative law. Clarification
of debatable issues with induction of theoretical concepts, judicial and
legislation practice of foreign countries, foster legal criticism skills, creative
thinking, and legal culture on both academic and practical sphere are basic
principles of the Review. With its published articles, the Law Review promotes
possible solutions to actual legal issues with reference to legal reasoning and
opportunities given by legal scholarship and determines avoiding repetition as
prior purposes of Review. Encouraging law students to academic research with
making them improve their legal writing and legal thinking skills and make
this as a fair competition are permanent goals of the Review.

v
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Okrom Olasgarov”

AILS MEDIATORUNUN FOALIYYSTINDO
AZORBAYCAN RESPUBLIKASI QANUNVERICILIYI
vo XARici OLKOLORIN HUQUQ TOCRUBOSININ

MEDIASIYASI

Amnnotasiya

Mogalads mediasiyamn Azarbaycan Respublikasimn ailo ganunvericiliyinda va onunla
alagali hiiquq tacriibasinda tatbiqi ila bagl miinasibatlor atrafli va kompleks sokilda
arasdilmisdir. Daha sonva aila mediatorunun mediasiya prosesindaki rolu, onun hiiquq va
vazifalari, ailo mediasiya prosesinin aparilma qaydasi, xarici 6lkalarda ailo miibahisalarinin
halli zamani mediatorun faaliyyatina nazar salmmisdir. Homginin maqalanin asas magsadi
mévzu iizra ailo mediasiyasinda mediatorun rolu ila bagh fikir miixtalifliklarinin tahlil
edilmasi, mediasiya haqqnda mévcud qanunvericiliyin modifikasiyasi, ailo miibahisalari
iizro  mediasiya prosesinin hayata kegirilmasi iiciin elmi wva praktiki bazanin
tokmillasdirilmasidir. Mediatorluga namizadlarin hazirlig va ixtisasartirma kurslarindan
ke¢ma qaydalar1 iizra Azarbaycan Respublikasimin qanunvericiliyindaki bosluglar xarici
olkalarin hiiquq praktikas: iizarindon miiqayisali sakilda tahlil olunmusdur. Bundan alavs,
mediatorlarin qarazsizliyi prinsipinin qorunub saxlamilmas: magsadila onlarin faaliyyatinda
miiayyan mohdudlasdirilmamn aparilmas: toklif edilmisdir. Arasdirma naticasinda alda
edilmis malumatlar mediasiya ila bagh aila ganunvericiliyinin takmillasdirilmasinda, elaca
da bu sahada yeni faaliyyata baslans miitaxassislorin va ixtisaslagmis kadrlarin hazirligimin
artinlmasinda istifada oluna bilar.

Abstract

The relations related to the application of mediation in the family legislation of the Republic
of Azerbaijan and related legal practice are surveyed in detail and comprehensively in the
article. Then the roles of the mediator in the family mediation process, rights and
responsibilities of the mediator, the procedure for executing the family mediation process,
the comprehension of the mediator in resolving family disputes in developed countries have
been clarified. The main purpose of the article is also to analyze the differences of notions on
the role of the mediator in family mediation, the modification of the existing legislation on
mediation, to reinforce the scientific and practical basis for the mediation process in family
disputes. Legal gaps in the legislation of the Republic of Azerbaijan on the rules of
preparation and advanced training courses for candidates have been compared over the legal
practice of foreign countries. Moreover, it was proposed to impose certain restrictions on the
competencies of mediators in order to maintain the principle of impartiality. The information
obtained as a result of the research can be used to improve family legislation on mediation,
as well as to increase the training of new professionals and specialized personnel in this field.

MUNDORICAT

“ Wroclaw Universiteti, Beynalxalq vo Avropa Hiiququ ixtisas1, I kurs magistr tolobasi.
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Giris
ediasiya bir sira ustliin xiisusiyyetlorine goro (masalon,
moahkama prosesi ilo miigayisads zaman baximindan daha qisa
miiddate vo maliyye sarfi baximindan daha ucuz basa golmasi,

moahkemeoloarin is yiikiinli azaltmaga olverisli imkan yaratmasi va s.) hazirda
miibahisalarin alternativ halli yolu kimi diinya 6lkalarinin hiiquq sisteminda
dovlet strategiyasinin asasini togkil edir vo Anqglo-sakson hiiquq enanalarinas
asaslanan mahkemalards miibahisalorin halli zamaru alternativ olaraq tatbiq
olunur. Latinca “mediare” sozlinden gotiiriilon mediasiya mahiyyet etibarilo
“tam olaraq ikiya boliinma”, “ortada dayanmaq” moenasim ifade edir.! Xarici
adebiyyatda “mediation” ad1 verilon mediasiya sistemi, asasen, miibahisalorin
hall edilmasinin alternativ yolu kimi miieyyan edilir. Mediasiya
miibahisalarin elo bir hall metodudur ki, miibahissli teraflor bu prosesde
kontlli olaraq istirak edirler ve taraflarin 6z iradsleri xaricinds bu hall yoluna
macbur edilmasi miimkiin deyildir.? Alman hiiquqgsiinas: S. Breidenbaxa gore
“mediasiya toraflorin miinagisoni damgiglar zamani va hall cahdlarinda dastaklayon,
lakin qoarar gabul etma salahiyyatina malik olmayan, bitaraf va qorazsiz tictincii saxsin
miinaqisanin  hallina calb edilmasidir”3 Onun tebirince, mediatorlar gsoxsi
maraqlarmi giidmiir, aksins, miinaqise torsflorinin maraqlarim qorazsiz
tomin etmakls daha sonra istadikleri konsensusa galmoakds destaklayirlar.*
Avropa Ittifaqr Parlamenti vo Surasinin “Miilki ve kommersiya hiiquqi
islorinde mediasiyanin miisyyen aspektlari haqqinda” 21 may 2008-ci il tarixli
Direktivinde mediasiyaya “miibahisada saxson istirak edon iki va ya daha cox
saxsin vasitaginin komayi ila miibahisalorini adlandirilma va miiraciat formasindan
astl1 olmayaraq koniillii sakilda hall etmaya calisdiglar: strukturlasdirilms bir proses”

! Ferhat Yildirim, Turk Hukuk Sisteminde Alternatif bir Coziim Yolu olarak Arabuluculuk, 2
International Journal of Social Sciences and Education Research 748, 749 (2016).

2 Yeno orada.

3 Paul-Titus Hammerbacher, Chancen und Risiken der Familienmediation am Beispiel Des Neuen
Kindschaftsrechts, 5 (2000).

4 Cristoph Besemer, Mediation in der Praxis — Erfahrungen aus den USA, 11 (1999).
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kimi anlayis verilmisdir.> Azarbaycan Respublikasinin 29 mart 2019-cu il
tarixli “Mediasiya haqqinda” Qanununda ise o, “mediatorun (mediatorlarin)
vasitagiliyi ila taraflar arasinda yaranmis miibahisonin qarsiligh razilig asasinda halli
ilo bagly miiayyan olunan proses” kimi tasbit olunmusdur.® Qanunda hamginin
mediasiyanin miilki islor vo kommersiya miibahisalori, ails, emak ve inzibati
hiiquq miinasibatlorindan irali gelon miibahisalords tatbiq oluna bilmasi
geyd olunur.”

Mediasiyanin ailo hiiququnda aktualligi ise son 5 ilde Azarbaycan
Respublikasinda geyds alinan bosanma statistikalar1 ilo 0z tesdiqgini
tapmisdir. Azoarbaycan Respublikasi 9dliyye Nazirliyinin rayon (sohar)
geydiyyat sObaleri torafinden 2016-c1 ildo 13114, 2017-ci ilde 14514, 2018-ci
ildo 14857, 2019-cu ilde 17148, 2020-ci ildo 14628 bosanma hali geyds
alinmigdir.® Qeyd olunmalidir ki, 2019-cu il ilo miiqayisada 2020-ci ilds
bosanmalarin sayinin azalmasi shalinin har 1000 nafarins nikahlarin saymin
2019-cu ils nisbaton 45,3% azalmasi ilo baglhidir.’

Statistikalardan da goriindiiyti kimi, artmaqda olan bosanma hallarinin
kokiinds, ilk novboade, or-arvad arasinda olan psixoloji uygunsuzluglar
dayanir. Mahz bu kimi hallarin qarsisini almaq magsadilo “Mediasiya
hagqinda” Azarbaycan Respublikasinin Qanununun (bundan sonra Qanun)
ailo miinasibatlorindon irsli gelon miibahiselor {izro do totbiq edilmasi
nozorde tutulmusdur. Inkisaf etmis Avropa o&lkelorinde alde olunmus
naticalori nazers alaraq hazirda Azarbaycan Respublikasinin sohar ve
rayonlarinda artmaqda olan bosanmalarin sayinin azaldilmasinda vo teraflor
arasindaki miibahisonin mehkema vasitesilo sonlandirilmasimin qarsisin
almagq ti¢tin mediasiya alverigli variant kimi saslenir.

Digar terafden, mediasiya terafler arasinda nikaha xitam verildikden sonra
meydana galen problemlarin hoallinds effektiv naticalors nail olmaga sorait
yaradacaqdir. Ilk ndvbads, teroflor prosesin vaxtimi &zleri miisyyen-
lasdirdiyinden mediasiya ailo miibahisalarinin siiratli hallini tomin edacekdir.
Hamginin aile mediasiyas: sadslasdirici, qiymatlondirici ve transformativ
tisullarla taraflorin maliyye baximindan sarfsli addimlar atmasina, usaqlarin
tistlin maraqlari namine valideynler arasindaki ziddiyyetin zamanla
azalmasina ve valideynlarin usaqlarin rifahi tigiin semarsli planlar qurmasina
yardimg1 olacaqdir. Bels ki, sadslesdirici mediasiya zamani1 mediator hiiquqi
qiymatlondirmae aparmur, toraflors maslahast ve miibahisenin hiiquqi terafleri
barode moelumat vermir, teroflorin miizakiralorine miimkiin qoder az

° Directive of the European Parliament and of the Council on Certain Aspects of Mediation in Civil
and Commercial Matters, 2008/52/EC, art. 3 (2008).

6 “Mediasiya haqqnda” Azarbaycan Respublikasmnin Qanunu, mad. 1 (2019).

"Yeno orada, mad. 3.1.

8 Azorbaycan Respublikasini Dévlat Statistika Komitasi, Rasmi Qeydo Alinmis Nikah vo
Bosanmalarm Say1 vo Umumi ©msallar1, https://www.stat.gov.az/source/demoqgraphy/ (son baxis 18
noyabr 2021).

° Yeno orada.
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miidaxile edir ve daha c¢ox onlar1 istiqgamatlondirir.’ Qiymsatlandirici
mediasiyada toraflorin soxsi maraqlar1 ve ehtiyaclarindan daha c¢ox
miibahisanin hiiquqi teroflorine diqqat yetirilir vo mediator terafinden isin
mazmunu giymoatlondirilorak texniki ve hiiquqi mealumat verilir.!! Taraflor
arasindaki saxsi miinasibat shamiyyat kasb etmadikds ve onlar miibahisenin
siiratli hall olunmasini istadikde bu tisula iistiinliik verilir. Transformativ
mediasiya iso toraflarin giiclondirilmasi, ehtiyaclari, maraqlari, doyarlari ve
tikirlorinin taninmasi, hamginin onlarin soxsi inkisafi ideyasina asaslanir vo
soxsi miinasibatlora yonalmis mediasiya olaraq da taninir.’? Bu baximdan
miinaqise taraflor {i¢lin hall edilmali olan bir problem deyil, sadaca insan
inkisaf1 {iciin dnamli bir fiirsatdir. Umumiyyetls, har iki toraf cotinlik vo
problemls qarsilasdiqda miibarize qabiliyystini mohkemlondirmalidir.
Bundan slave, burada bir torafin ondan daha forqli situasiyada olan diger
torafo hormat etmasi tomin edilir. Homginin prosesden avvel anlasilmazhq-
lar1 miioyyonlosdirmak, basqalarimin alternativ perspektivloerini ve onlar
hagqinda bilinmayanlari 6yronmak mediasiyada ugur qazanmag: temin
edacokdir.

Qeyd olunanlardan yola c¢ixaraq moqalode mediatorun faaliyyetini
tofsilatl sokilde nezerden kecirmoakls ona dolgun anlayis verilocokdir. Daha
sonra mediatorun mediasiyada rolu, onun shamiyystinin artirilmas: {i¢tin
Azarbaycan Respublikasinin “Mediasiya haqqinda” Qanununda mediatora
dair taleblordoki catismazhiqlara diqget yetirilocokdir. Bu maqsadle ails
mediasiyast lizro inkisaf etmis Olkelorin hiiquq praktikasma ve
qanunvericiliklorins istinad edilacok, miivafiq 6lkalarin hiiquq sisteminda vo
Azarbaycan ganunvericiliyinds olan menfi ve miisbat cohatlor miiqayise
olunacaqdir. Maqgalanin ikinci hissasinda iss mediatorun hiiquq ve veazifalari
mediasiya qanunvericiliyi iizerinden aydinlasdirilacaqdir. Bundan slave,
Avropa lttifaqr ve Surasimin miivafiq Direktivinin mediatorlarin hiiquq ve
voazifaleri barade ne deracede tetbiq olunduguna nezar yetirilocak, eyni
zamanda mediatorlarin ilkin hazirliq ve ixtisasartirma talimleri iiglin
qanunvericilikle nazerde tutulmus miiddstin Fransiz tocriibesi ile
miiqayisade azlif1, nazeri mosgalalora daha ¢ox vaxtin ayrilmasinin
sobablarinden bshs olunacaq. Homginin avvaller teraflorden birins hiiquqi
xidmat vo ya fealiyyst gostormis soxslerin mediatorluga yararli hesab
olunmasinin praktikada yarana bilacek miimkiin menfi naticsleri Almaniya
Federativ Respublikasinin mediasiya qanunvericiliyi ile miiqayisede izah
edilacekdir. Sonda sadalanan ve qanunvericilikds nazars carpan qiisurlarin
aradan qaldirilmasi tigiin tovsiyalar islenib teqdim olunacaqdr.

10 Tirkiye Cumhuriyeti Adalet Bakanligi, Temel Arabuluculuk Egitimi Katilimer Kitabi, 36 (2019).
1 Yeno orada, 37.
12 Yeno orada.
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I. Mediatorun anlayisi vo onun ails miibahisalarinin

hallinds rolu

Amine Mohamed Boufi geyd edir ki, mediasiya prosesinde mediatorun
tealiyyaeti bir nov kimyevi reaksiyalarda istirak eden katalizatorla miiqayise
edils bilar.’® Katalizatorun reaksiyani sadslesdirmak va siiratlondirmak ti¢tin
miidaxilalor etmasine baxmayaraq o ne baslangic reaktivlords, no do son
alman mohsulda aks olunur. Onun komayi effektiv, lakin bir o gadar do
gizlidir. Bu baximdan mediator da toeraflor arasinda tinsiyyeti sadslasdirir,
onlara uygun olan hall yollarini genislondirir. Mahz bu xiisusiyyatlorine gore
mediator miibahise {izro goti gorar gebul edsn hakim ve ya arbitrdan
forqlonir. Miiallif mediatorun masuliyyetini asagidaki “3P” formulu tizorinds
sorh edir:

a) Proses (Processus): mediator nazaratcidir. O, toraflorin mediasiyaya calb
edilmasi ilo prosesin mohsuldar sokilde aparilmasini tenzimlayir.
Mediator toraflorle birlikde sessiya moekanini, sessiyanin miiddati vo
codveli, {insiyyet qaydalari, birge ve ayr gorislorin vaxtlarim
miiayyenlasdirir;

b) Taraflar (Personnes): mediator toroflor arasinda kommunikativliyin
keyfiyyati ti¢lin cavabdeh soxsdir. O, qarsiligh hormst ve inama
asaslanan taraflorin bir-birini dinlome soraitini yaratmagqla ve empatiya
niimayis etdirmoklo toraflorin emosiya ve hislorine diqqet yetirorok
onlar arasinda tinsiyyati barpa edir;

¢) Miibahisa (Probléme): mediator tarsflore miibahisani analiz etmakds va
hall yollarii tapmaqda komoak edir. Bundan sonra faktlar, maraqlar va
toloblor miiayyenlasdirilir. Belslikls, miibahisenin hallini asanlasdirmaq
moaqsadile tarsflorin ortaq xiisusiyyetleri aydinlagdirilir, timumilas-
dirilir, hall yollar1 analiz ve sintez olunur.

Miellifin fikirlarinden belo ganaste galmak olar ki, mediator prosesa vo
toroflore garsi soxsi miinasibetini ayira bilmali, eyni zamanda chdaliklarini
yonlandirmali ve heg birins iistiinliik vermadan teraflarin razilifa gelmasine
komak etmsalidir. Bu zaman asas kriteriyalardan biri ds tereflerin mediatoru
giymatlondirmesidir — teraflor 06z islorine etibar etmak {iciin mediatoru
kifayst goder gerazsiz hesab etmslidirlar, lakin bu, mediatorun istonilen
natico bareds gexsi fikrinin olmamasi, onun proses ve miibahisaslarin
miizakirasi zamam teroflorden uzaqlagsmas: anlamina gslmir. Mediator
sadaca olaraq tereflorin gaxsiyyetine ve miibahiss movzusuna baxmayaraq
obyektivliyini qoruyub saxlamalidir.’® Toeraflorin maraqlarni aydinlas-
dirmagq, onlar1 bir araya gatirmak ve bir-birilarins giizoste getmolarinin temin

13 Amine Mohamed Boufi, Mediation, Mediateur, 44 (2015).
1% Yeno orada.
15 Yeno orada.
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olunmasi missiyasinda mediatorun bilik va tacriibasi miihiim rol oynayur.

Azarbaycan Respublikasinin “Mediasiya haqqinda” Qanununun 10-cu
maddasinde mediator olmaq istayen fiziki saxse dair irsli siirtilon taleblor
geyd olunmusdur. 25 yasina ¢atmus, ali tohsilli, on azi1 3 illik is stajina malik,
mediatorlarin ilkin hazirlig: tizre talimi bitirarek qanunla nazards tutulmus
sertifikat1 alde etmis gsoxslor mediator kimi fealiyyet gostormak {iciin
Mediasiya Surasina miiracieot eds bilerlor.”” Eyni zamanda mahkemsa
torafindan faaliyyat qabiliyysti olmayan ve ya mahdud fsaliyyat qabiliyyatli
hesab edilmis soxslar, barasinda tibbi xarakterli macburi tadbirlarin tatbigine
dair mahkamanin gqanuni qiivvays minmis garar1 olan soxslar, mahkumlugu
o0denilmamis va ya gotiiriilmamis soxslor mediator faaliyyati ilo masgul ola
bilmazlar.'

Gortindiiyti  kimi, qanunverici ailo mediatorunun hansi saha tizra
ixtisaslasmasi ilo bagli konkret toloblor miioyyon etmomisdir. Ona gore do
distintiriik ki, ailo mediatoru kimi faaliyyst gostormok istayon soxslor
hiiqugsiinashqdan alave diger sahalords da (psixologiya, sosiologiya ve s.)
miiayyen bilik ve bacariqlara yiyslonmolidir, ¢linki mediasiya ails, qonsuluq
miinasibatlori, hor hansi insan tegkilat1 vo ya daha miifassel ifads etsok,
vatondas comiyyeti tizvleri arasinda forqli maraglarin olmasina baxmayaraq
insanlararasi miinasibatlori mohkemlondirmayi asas hadef kimi qarsiya
qgoyur.” Hiiquqgi cehatdan oldugu kimi, sosioloji baximdan da mediasiya
adalst prinsipine asaslamr. Mediasiya danisiqlar yolu ile adalstsizliyi duyur
va onu radd edirss, diger torafdan, masalonin hiiquqi hall yollarin toklif edir.
Bu sebabdon mediasiya toraflor arasinda ham da sosioloji metodla barisiq alda
olunmasmna istigamatlonmisdir. Natico etibarilo mediasiya tacriibasinin
hiiquqiliyi tatbiq olunan metodlarin shats etdiyi etik deyearlsarden de asili
olacaqdur.

Tesadiifi deyildir ki, Qanunun 14.2-ci maddasine gors mediasiya talimi
qurumu terafinden miivafiq sertifikat yalniz ilkin hazirlq telimlarinden vo
ixtisasartirma kurslarindan miiveffaqiyyetle ke¢dikdan sonra verilir.?* Digor
torafden, Qanunun 10.4-cii maddasine asasen mediator qanunla qadagan
olunmayan istenilon digar faaliyyetlo maggul ola biler.?! Bir sozls,
hiiqugstinashq ixtisasindan alavs digar sosial sahalarda ixtisaslasma daracesi
ve miidyyan staji olan sexslor de mediator qisminde c¢ixis eds biler.
Baxmayaragq ki her iki halda namizadler miisyyan kurslarda ve imtahanlarda
istirak etmslidirler, fikrimizcs, sonuncu kateqoriyadan olan gexslarin
mediator fealiyyeti daha arzuolunan naticelsra sebsb olacaqdir. Masalan,

16 Yeno orada, 24.

17 Yuxarida istinad 6, mad. 10.1.
18 Yeno orada, mad. 10.2.

19 Yuxarida istinad 13, 12.

20 Yuxarida istinad 6, mad. 14.2.
21 Yeno orada, mad. 10.4.
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ABS-nin Montana statinin qanunvericiliyine miivafiq olaraq valideynlarin
yetkinlik yasma c¢atmayan usaqlari olduqda teraflorden biri mehkemsa
prosesinde nikahin davam etdirilmesinin miimkiinsiizliiyti barads diger
torofin fikrini inkar etdikdas toraflorden biri ve ya har ikisi aralarindaki fikir
ayriligimin barisiq yolu ile hall olunmasin taklif etdikde mahkemsa prosesi
toxira salinir.? Bundan sonra miibahisa toraflori 30 giinden 60 giina qodar
miitaxassis dastayinin alinmasi ii¢iin yonlandirilir.?* Qanunvericiliys asasen
psixiatr, terapevt, vokil, sosial xidmat is¢isi, ar-arvadin mansub olduglar: dini
moazhobin kesisi, konsultasiya xidmatlari {izra selahiyyatli va ya ixtisaslasmis
har hansi bir soxs miivafiq miitaxassis gisminda ¢ixis edir.?* Gortindiiyti kimi,
ganunverici toroflor arasindaki miibahisenin hiiquq metodlar1 ilo hall
edilmasindan 6nce diger metodlara — psixoloq va ya psixiatr dastayi, hatta
bazi hallarda miibahisaye dini ndqteyi-nazardan ds baxis kegirilorak toraflor
arasinda siilhii daha qisa miiddatde tomin etmayo dovat edir, ona gore ki
nikaha xitam verilmasi fakt1 toroflorin hiiquqi veziyystlori kimi psixoloji v
sosioloji vaziyyatlarinda da ciddi dayisikliklara sabab olur.

Qiymaotlondirici mediasiyanin totbiq olundugu diger oOlkelorin (ABS,
Boyiik Britaniya, Italiya, Skandinaviya &lkelori) qanunvericiliyinde
mediasiya prosesinin aparilmasi ilo bagh daha forqli qaydalar tosbit
olunmusdur. Belo ki, miivafiq o©lkslorin mediasiya praktikasinda ailo
miibahisalarinin hsllinde mediatordan slave is {izre miitoxessis vo ekspert
dastoyine ehtiyac duyulur.?® Niimune ii¢iin Norve¢ praktikasma istinad
etmok olar. Norve¢ Kralliginin “Usaqlar haqqinda” 7 sayli Qanununda ailo
mediasiyasi lizra mediator, ekspert va miitaxassis faaliyyati farqlandirilir.?® Bagsqa
sOzls, ailo mediasiyas1 mediator, ekspert vo miitoxessisin istiraki il heyata
kegirilmalidir ve ya mediator 6ziinde ham do ekspert ve miitoxassis
foaliyyotlorini comlasdirmsalidir.” Yuxarida da qeyd edildiyi kimi,
mediatorun psixoloji, sosioloji bilik va tacriibslarinin olmasi miibahisanin
kokiinds dayanan maqamlari iize ¢ixarmaga ve Azarbaycan Respublikasinin
Nazirlor Kabinetinin miivafiq gerarinda nezerds tutulan “aktiv dinlayici”
rolunu?® “aktiv miisahidagi” rolu ile avezlomasins getirib ¢ixaracaqdir. Basqa
sozlo ifade etsak, Azarbaycan Respublikasinda teatbiq olunmasi neazerds
tutulan mediasiya qanunvericiliyi mediatordan sadacs tereflori dinlayarak
onlara miimkiin hiiquqi naticeler barade meslumat vermoyi teleb edir. Lakin
Norve¢ Kralliginin formalagsmis mediasiya praktikasi tizre mediatorun

22 Lucia Valentova, Mandatory Mediation in Family Law Issues with Domestic Violence-limits and
Experience from USA, 15 International Construction Law Review 103, 108 (2015).

2 Yeno orada.

24 Yeno orada.

% Anna Nylund, Kaijus Ervasti and Lin Adrian, Nordic Mediation Research, 113 (2018).

26 WHO, The Children Act (1981). Burada bax: https://www.mindbank.info/item/4340 (son baxis 18
noyabr 2021).

27 Yuxarida istinad 25, 114.

28 “Mediasiya prosesinin hayata kegirilmosi Qaydasi”nin tasdig edilmasi hagqinda Azarbaycan
Respublikasi Nazirlor Kabinetinin Qorari, mad. 8.3 (2019).
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yuxarida geyd olunan moziyyatlari 6ziinde birlesdirmasi tslebi mediatora
toroflor ilo daha yaxindan tams olmaq ve miibahiss sabaeblarini
likvidlesdirmaye imkan verir. Bu isa 6z ndvbesinds, miibahiss teraflorinin
reabilitasiyasinda mediatorun rolunun mohkemlandirilmesi anlamina galir.
Qiymatlondirici mediasiyanin tatbiq olundugu Azarbaycan Respublikasinda
mediasiya prosesinin aparilma qaydalarina nazar yetirdikda ise miibahisayo
daha ¢ox hiiquqgi baximdan yanasildigini, bu sebabden ds teraflors sadace
hiiquqi dastayin verilmasi ilo mahdudlasdirildigini gérmak miimkiindiir.

“Miibahisalor haqqinda” Qanunun 25-1-ci maddasi ekspert siibutlarini
“isdoki faktiki moasalalorin ekspert qiymoatlondirmasi” kimi miayyon edir.?’
Onanavi ekspert giymatlondirmalorine, adaten, valideynlor ve usaqlar ilo
darnisiglar, ev ziyaratlari, isin xiisusiyyetlarindon ve sartlorinden asili olaraq
miisllimlar, sahiyyae is¢ilori vo bazen yaxin dostlar ve ya qgohumlarla sohbat
kimi digar tadqgiqatlar ve miivafiq materiallarin dyronilmasi daxildir. Burada
moagsad mahkama gorarinin faktiki asaslandirilmasina tohfs vermak, basqa
sOzlo, siibut kimi ¢ixis etmokdir. Ekspert arasdirma ve tadgiqatlarinin
naticalarine asason mohkemsa tarefinden ona toqdim olunan suallar barads
royini bildirir. Ekspertin royi veo sifahi ifadelori “ekspert siibutu”
adlandirilir.3

“Usaglar haqqinda” 7 sayli Qanunun 61-ci maddasinds geyd olunur ki,
toroflorin mediasiya prosesine miivoqqeti raziligr alindigi halda miitoxassis
yardimi totbiq olunur.®® Miibahiseni qiymsatlondirme baximindan
miitoxossisin toraflore rohbarlik etmok vo onlar istiqamatlondirma faaliyyeti
ekspertin yuxaridaki fealiyyeti ilo oxsarliq tegkil edir. Lakin meahkemsa
gerarmin haqiqi asasina — dalillore tohfe vermak faaliyyati hesab olunan
ekspert faaliyyeti ilo miitoxassis faaliyysti arasinda prinsipial bir forq var.
Miitexassis valideynlarin amakdashgina komak etmok magsadi dasiyir ve
miibahisali torafin miitoxessiso maslohatci kimi yanasmasi onunla boliisdiiyti
molumatlara vo iimumi davraniglarina tosir edoa bilor. Belo forz edos bilarik ki,
valideyn eksperti miitoxassis hesab edir ve sonraki marhaleds miitaxassisin
miibahisani qiymsatlondirms moagqsadile ekspert rolunu oynaya bilms
imkanini nezers almir. Bu zaman teref deyilmislorin ve ya edilmiglorin
sonraki marhaloede ona qars: istifade oluna bilinmayaceyini derk etmaklo
daha gox senzurasiz ve daha az maxfilikle miitexassisls iinsiyyat qura biler.3
Bu baximdan, zennimizcs, miitoxassisin  verilmis = malumatlarin
konfidensiallig1 barads 6hdslik dagimasi daha magsadauygundur. Yaxud
oksine, tarafin miivafiq “sirr” hesab etdiyi mealumatlarin verilmemasinden
once miitoxessisin hem do ekspert qisminde istirak eds bilscayini

29 Norwegian Ministry of Justice and Public Security, Act Relating to Mediation and Procedure in
Civil Disputes (2008).

%0 Yeno orada, para. 25-4.

3! Yuxarida istinad 26, mad. 61.1.

82 yuxarida istinad 25, 114.
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vurgulamagla konfidensialligin pozulmamasin tomin eda bilar.

Xisusile geyd edilmalidir ki, mediasiyanin asas tisttinliiklarinden biri de
mohz mahkama proseslarine sarf olunan maliyys sarfiyyatindan dafslarls
ucuz basa golmasidir. Bu halda mediasiyaya mediatordan slave ekspert vo
miitoxessislorden ibaret komandanin calb olunmasi mediasiya xidmatlerinda
xarclarin xeyli artmasina tokan veracokdir. Fikrimizcs, mediasiya sahesinda
praktikanin healslik formalasmadig1r dovrds bu tip komandalarin qurulmas:
mediasiya lizra dovlet strategiyasina uygun deyildir. Belo ki, mediasiya
sahasindo dovlet strategiyasimin asasini toroflor arasinda miinaqise
soviyyesinin azaldilmasi ve onlari razi salacaq sokilde miibahisonin hallini
tomin etmok tagkil edir.*® Hazirki soraitde Norve¢ praktikasimin totbiqi
miinaqise saviyyasinin minimuma endirilarak taraflori miibahisenin halline
yonaltmak baximindan effektiv naticalor vera bilor. Lakin mediatordan slave
ekspert vo miitaxassislorin faaliyyeti ii¢lin maliyye sorfini, eyni zamanda
Norveg praktikasinin miimkiin tatbiqi zaman1 meydana ¢ixacaq bosluqlar: da
(miitoxassisin ham doe ekspert gisminda ¢ix1s eds bilma imkani) nezare almaq
lazimdir. Bu sababdan dar manada giymatlondirici mediasiya (sadace hiiquqi
maslohatlorin verilmasi) Azarbaycan Respublikasimin hiiquq praktikasinda
smnandiqdan sonra novbeati moarholode ailo mediasiyasinin moéhkamlen-
dirilmasi maqgsadilo Norveg praktikasi tatbigini aktuallagsdirmagq olar.

II. Mediatorun hiiquq va vazifalari. Mediatorun
faaliyysti ila bagli qanunvericilikdaki bosluqlar

A. Mediatorun hiiquq va vazifalari

Mediasiya prosesinda {igiincii soxs gisminde mediatorun diger iki terafin
bir araya gatirilmasinds shemiyyati olduqca zaruridir, lakin bu mediatorun
proses oarzinde 0z qorar vo roylarini hoyata kegirmasi kimi basa
diistilmemeslidir. Mediator mediasiyamun movcudlugunu temin edsn asas
elementlardan biri kimi ¢ixis etsa ds, zonnimca, onun miidaxilasi toraflarin 6z
miibahisalorini hsll etmak iqtidarinda olmalar1 ile mehdudlagsmalidir.
Almaniya Federativ Respublikasinin “Mediasiya ve diger mehkemaden
kenar miibahisalerin holl yollarmmin tesviq edilmasine dair” Alman
Qanununda mediatorun fealiyysti asagidaki kimi tesbit olunmusdur:
“Mediator tarafsiz va miistaqildir. Mediatorun miibahisaya qarar vermak salahiyyati
yoxdur”?* Finlandiyamin “Nikah haqqinda” Qanunun 21-ci feslinde ise
asagidakilar qeyd olunur: “Mediator taraflor arasinda konfidensial va acig
miizakira aparmalidir. O, ailadoki miibahisalorin  biitiin  alagadar saxslar iizra

% Yuxarida istinad 6, mad. 4.1.
34 Germany Mediation Act (2012). Burada bax: https://www.gesetze-im-
internet.de/mediationsg/BJNR157710012.html (son baxis 20 noyabr 2021).
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miimkiin olan on yaxs: sakilda hall edilmasi iiciin ortaq raziliga galmayi hadaflayir” .
Lakin yadda saxlamaq lazimdir ki, sadalanan prinsiplor (konfidensiallig,
miistaqillik ve s.) ganunda 6z oksini tapdigr tiglin mediatorun hiiquq ve
vazifalari do miivafiq olaraq qanunverici terafindan ¢arcivaye salmir. Hiiquq
va vozifslor mediatorun selahiyystlorinin dairesini miiayyenlasdirir.
Mediasiyanin osas moaqsadi toraflor arasinda miibahisonin holline
yonaldiyinden mediator {i¢lincii saxs olaraq tam sarbast harakat eda bilmaz.
Buna gore do mediatorun hiiquqlar1 mahdudlasdirilir vo onun garsisina
miibahisayo istonilon miidaxilonin garsisint almaq moagqsadilo vazifolor
goyulur.

Azarbaycan Respublikasinin “Mediasiya haqqinda” Qanununun 12-ci
maddasinds mediatorlar {i¢lin asagidak: hiiquqglar nazards tutulmusdur:*

1) Oz istayi asasinda fordi qaydada va ya mediasiya taskilat: vasitasilo mediasiya

faaliyyatini hayata kegirmak;

2) Taraflarla razilasdirilmig xidmoat hagqi almag;

3) Mediasiya prosesinda har iki tarafla birga va ya ayri-ayriligda goriislor kegirmak,

amoakdasliq etmak, onlara sifahi va yazili tovsiyalar vermak;

4) Konfidensiallig prinsipini go0zlomoakla ictimaiyyati 0z foaliyyati haqqinda

moalumatlandirmag;

5) Niimayanda ila tamsil olunan tarafla niimayandoni malumatlandirmagqla birbasa

alaga saxlamag;

6) Qanunla miiayyon olunmus digar hiiquqlar: hayata kegirmoak.

Goriindiiyti kimi, qanunverici mediatora hom fordi sokilde fealiyyetini
hayata kegirmak, hom da taskilat vasitasilo mediasiya xidmatini gostormak
imkan1 yaradir. Qanunvericiliye asasen mediasiya teskilati mediasiyanin
inkisaf etdirilmesi ve tekmillesdirilmesi maqgsadile yaradilir.¥” Onun asas
foaliyyoti mediasiya xidmatlarinin marketinqini miisyyanlosdirmak, amak
miiqavilasi ve ya miivafiq miilki-hiiquqgi miiqavile bagladigr mediatorlarin
xidmatlari {igiin haqqin ve diger xarclarin 6denilmasine dair qaydamn
miioyyen etmoak, mediasiya zamam danigiqlarin aparilmasi {igiin gerait
yaratmagqdir.® Eyni zamanda hiiquqi sexs olaraq mediasiya teskilati1 ganunla
va ya tareflerin razilig: ile miisyyen edildiyi hallarda mediasiya prosesini
aparmaq {Ugiin mediatorlar1 toyin eds, habelo mediatorlarin effektiv
tealiyystins yonelen diger tedbirlar hayata kecirs bilor.*

Qanunun 36.2-ci maddasi ilkin mediasiya sessiyasi zaman mediasiya
xidmatinin gosterilmasine gore haqqin ve digar xarclarin mablaginin miivafiq
icra hakimiyyati organimin miisyyen etdiyi orqan (qurum) tarsfinden

3 The Finland Ministry of Justice, Marriage Act (1987). Burada bax:
https://www.finlex.fi/fi/laki/kaannokset/1929/en19290234 20011226.pdf (son baxis 20 noyabr
2021).

% Yuxarida istinad 6, mad. 12.1.

%7 Yeno orada, mad. 11.1.

3 Yeno orada.

%9 Yeno orada.
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miisyyan edilmasini nazards tutur.® Nazirlor Kabinetinin “Ilkin mediasiya
sessiyas1 zamani1 mediasiya xidmatinin gosterilmasine gors haqqin ve diger
xarclorin mablagi’nin tesdiq edilmesi barade Qorarinda ilkin mediasiya
sessiyasinin xidmat haqqz ailo miinasibatlorindan irali galon miibahisslor {izre
50 manat msablaginds miisyyen edilmisdir.*! Hemginin ilkin mediasiya
sessiyasinin tagkil edilmasi ilo baghh mediator ve ya mediasiya teskilatinin
¢okdiyi poct, kargtizarliq ve digar cari xarclorin mablagi tasdigedici sonadlar
asasinda 10 manatdan ¢ox olmayaraq miiayyen edilir.#> Tarsflor sonraki
mediasiya sessiyalarinda istirak etmok istayib-istomadiklorine dair raziliga
goldikde “Mediasiya prosesinin totbiqi barade” miigavilo baglanir veo
toroflorlo razilasdirilmaqgla mediasiya xarclori miisyyenlasdirilir.*> Bununla
bagli “Mediatorlar tiglin Avropa Davranis Qaydalar’” mediatorlara toyin
etmak istadiyi xidmet haqqi ilo bagl teraflori tam msalumatlandirmali
olduglarini, biitiin toroflorin xidmet haqqi ilo bagh prinsiplori gabul
etmoloarini, oks taqdirds, mediasiya xidmatine baglamamalarini tovsiys edir.
9dalst Miihakimasinin Semaraliliyi tizre Avropa Komissiyasinin (CEPE])
“Mediasiya xidmati gosteran soxslor iiglin davranis qaydalari’na gore
mediasiya provayderlari (taskilatlar) mediasiya istifadagilerine asagidakilar
barada doaqiq ve asan basa diisiilo bilon malumatlar vermak {i¢iin miiasir va
istifadoya yararh veb-sayt ve ya diger vasitelore sahib olmalidirlar:

“a) provayderin (hiiquqi saxsin) xiisusiyyatlari va daqiq tarciimeyi-hali (yaranma

tarixi), tarafdaslar, filiallar, rahbarlik va asas maraqly taraflor barada malumat

(sonuncu hiiquqi saxslar iiciin nazarda tutulur);

b) taskilatda xidmat gostaran mediatorlarin adlari, daqiq va yenilonmis tarciimeyi-

hallar1, onlarin pesakarlq xiisusiyyatlari (hiiquqi saxslar digiin nazarda tutulur);

c) mediasiya prosesi, mediasiya qaydalar: va mediasiya prosesina tatbiq olunan

miivafiq ganunvericilik;

d) mediasiya xarclori, hesablama meyarlar1 va toraflor arasinda boliisdiiriilmasi

qaydasi;

e) mediatora tatbiq olunan davranig qaydalar” *

Hamginin qaydalara osasen mediator provayderi 6z xidmeotlari ve
filialdaki mediatorlarin xidmatlari ile bagh marketing ve diger rabite
vasitelerinde yalan, adalstsiz va ya yanildic1 agiglamalar vermamalidir.*

“Mediasiya haqqinda” Qanunun 12-ci maddssine esasen mediatorun
asagidaki vazifeleri miisyyen olunmusdur:*

0 Yens orada, mad. 36.2.

41 “fIkin mediasiya sessiyas1 zaman1 mediasiya xidmatinin gostarilmoasine gérs haqqin va digar
xarclorin moblagi’nin tasdiq edilmasi barads Azarbaycan Respublikasi Nazirlor Kabinetinin Qarar1
(2019).

“2 Yens orada.

3 Yenos orada.

44 9dalat Mihakimasinin Samoaraliliyi Gizra Avropa Komissiyasinin “Mediatorlar iigiin Avropa
Davranis Qaydalar1”, mad. 3 (2018).

5 Yens orada.

% Yuxarida istinad 6, mad. 12.2.
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1) Bu Qanunla miiayyon olunan mediasiya prinsiplarina riayat etmak;

2) Iki ilda bir dafadon az olmayaraq toskil olunan ixtisasartirma kurslarinda

istirak edarak miivafiq sertifikat almag;

3) Mediasiya zaman taraflorin raziligu ¢carcivasinda harakat etmak;

4) Mediasiya baslanana gadar taraflora mediasiyanin magsadlarini, onlarin hiiquq

va vazifalorini izah etmak;

5) Mediasiya bitdikdon sonra taraflarin ona verdiyi sanadlari geri qaytarmag;

6) Qanunun 20.1.5-ci maddasinda nazarda tutulmugs qaydalara amal etmak;

7) Mediasiya Surasi tarafindon bu Qanuna uygun olaraq gabul olunan qararlari

icra etmak;

8) Qanunla miiayyan olunmus digar vazifalari yerina yetirmak.

Azarbaycan Respublikasinin “Mediasiya haqqinda” Qanunun 4.2-ci
maddasine goro Mediasiya asagidaki prinsiplar asasinda hoayata kegirilir:*

Koniilliiliikk. “Mediasiya haqqinda” Qanunun 5-ci maddasins asasen
mediasiya koniillii xarakter dasiyir ve toreflor mediatorun secilmosinde
sarbastdirlor.*® Mediasiya toroflorin qarsiligh raziligi ilo baglanan “mediasiya
prosesinin tatbiqi barade miiqavile” eosasinda hoyata kegirilir.* Demali,
mediasiya prosesi yalmz toraflor arasinda raziliq oldugu toqdirde baslanir.
Ona goro do bu gorar onlarin se¢imi olmalidir. Bir sozls, teroflorin 6z
iradalorino asaslanan adekvat addimi olmalidir. He¢ kimin toroflori zorla
mediasiya prosesino calb etmok hiiququ yoxdur. Hesab edirom ki, bu
davranis yalmiz koniilliiliik prinsipinin pozulmasi deyil, hom de mediasiya
moafhumuna ziddir. Mediasiyada istirak eden f{iciincii torof (mediator)
miibahisalarin mediasiya yolu ilo hallinin tstiinliiklorini toraflors necs izah
edacayini bilmslidir ki, teraflar de koniillii olaraq bu prosesin bir hissesi
olmaga razi olsunlar.

Taraflorin hiiquq barabarliyi vo amakdashigi. “Mediasiya haqqinda”
Qanunun 6-c1 maddasinda gosterilir ki, toraflor mediasiya zamarn biitiin
masalalerds, o ciimladen mediatorun segilmasinds baraber hiiquqlardan
istifade edirlor ve berabar vezifelor dasiyirlar.®® Taroflor mediasiyanin
magsadlari namine omokdashq etmsli ve qarsiliqli gokilde faaliyyet
gostarmalidirler. Mediasiya miibahisenin hellinds tareflorin emakdashgina,
habels iinsiyyot vo damisiqlara asaslamr.’! Qeyd edilmalidir ki, toraflor ham
mediatora miiraciat etmoekds, ham ds biitiin proses miiddstinds barabar
hiiquqglara malik olmal1 va barabar vazifeler dagimalidirlar, ¢iinki qars: tersfls
Oziinii tam barabaer hiss etmayan va ya barabar miinasibat gosterilmayan toraf
tictin raziligdan deyil, yalniz naticonin gabul edilmasindan sohbat geds biler.

Mediatorlarin qarazsizliyi, miistaqilliyi ve mediasiya prosesind

47 Yeng orada, mad. 4.2.
“8 Yeng orada, mad. 5.1.
4% Yeng orada, mad. 5.2.
%0 Yeng orada, mad. 6.1.
51 Yeng orada, mad. 6.2.
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miidaxilonin yolverilmazliyi. Qanunun 7-ci maddesinde mediasiya zamani
mediatorun miistaqil va garazsiz olmali oldugu qeyd olunmusdur.5 Mediator
mediasiya prosesini hayata kegiron zaman teroflor, dovlet va yerli
ozlintiidarsetma orqanlary, hiiquqgi ve fiziki sexslorden asili olmamalidir.
Mediasiya prosesi zamani adigokilon organlarin ve sexslorin mediatorun
faaliyyatine miidaxilesine yol verilmir.®® Belo anlamaq olar ki, gerazsizlik
mediatorun biterof mévqgeds galmas: ve danisiglar prosesinda heg bir torafin
monafeyino xidmat etmamsasini tomsil edir. Buna baxmayaraq gorazsizlik
mediatorun proses vo miizakire olunan moasalalor zamani torsflorden
tamamilo uzaq olmas: demok deyil. Qisa sokilde ifads etsak, goarazsizliyin
daqiq torifi “coxtoroflilik” olmalidir. Yadda saxlamaq lazimdir ki, gorozsiz
mediatorun asas vazifasi toroflor {iciin qonastbaxs bir natico alde etmokdir.
Mediator mediasiya zamani hor iki terofe barabar yanasmali, toraflorin
mediasiya zamani berabar istirakini tomin etmsli ve hor iki torefa proses
zamani toloblorini taqdim etmok iiglin baraber imkanlar yaratmalidir.>*
Mediatorun qorozsizliyine mane olan hallar olduqda, o, mediasiyan:
aparmaqdan imtina etmolidir.>

Konfidensialliq. “Mediasiya haqqinda” Qanunun 8.1-ci maddasinds
toroflor arasinda basqa sert miisyyen edilmadiyi halda, mediasiyanin qapali
kecirilmasi nozerde tutulmusdur.®® Qanun bu norma ile mediasiyanin agiq
sokildo aparilmasi hallarini da miimkiin hesab edir. Mediasiya prosesi
zamani nozarat suveren torafloro moxsus oldugundan konfidensialliq
gorgivesinde qalmali olan situasiyalar miitloq deyil vo diger toroflo
razilagdirila bilor. Buna goro do teraflor mediasiya prosesinin ictimaiyysta
agiglanmasini taleb etmoklo mediatorun ve ya mediasiya prosesindae istirak
edan digar saxslarin maxfilikls bagh 6hdaliklarini lagv eds bilarlar.5” Bels ki,
sirr saxlamaq macburiyysti malumatin sahibi terafinden gizli olaraq tesnif
edilmasindan va sirrin qorunmasina dair maragm movcudlugundan asilidir.

“Mediatorlar tiglin Avropa Davranis Qaydalar1” mediatorlarin mediasiya
prosesinda bilikli ve bacariqh olmalarini, bunun ti¢iin uygun standartlar ve
ya akkreditasiya sxemlori nezera alinmaqla diizgiin telim ve mediasiya
bacariqlar1 iizre hem tshsillerinin, hem ds tacriibalerinin davamh
yenilonmasinin vacib oldugunu vurgulayir.® Bu sebebden “Mediasiya
haqqinda” Qanunun 14-cii maddasins ssasen mediatorlarin mediasiya talimi
qurumunda (Azerbaycan Respublikasi ©Odliyys Nazirliyinin Odliyys
Akademiyas1) ixtisasimin artirilmas:  {liglin  telimlorden ke¢masi ve
ixtisasartirma kursunu bitirdikden sonra miivafiq sertifikatmn alinmasi

52 Yeno orada, mad. 7.1.

53 Yens orada.

54 Yeno orada, mad. 7.2.

%5 Yens orada.

% Yeno orada, mad. 8.1.

57 Yuxarida istinad 10, 52.

%8 Yuxarida istinad 44, mad. 1.
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moagsadauygun hesab edilmisdir. Aile hiiquq miinasibatlori baximindan
mediatorlarin talimlardon ke¢masi vo miitomadi ixtisasartirma kurslarindan
ke¢moasi olduqca vacibdir. Qeyd edilmsalidir ki, comiyystds bas veran
dayisikliklar onun bir torkib hissasi kimi ailo miinasibatlarine do niifuz edir.
Psixologiya, sosiologiya ve hiiquq kimi insan miinasibatlari ile slaqali sahalar
do daim yenilonan comiyyate adaptasiya olur. Bu baximdan mediatorlarin
ixtisasartirma talimlarindae istiraki onlarin comiyyatds bas veran yeniliklore
uygun meydana c¢ixan psixoloji, sosioloji ve hiiqugi metodlarin
Oyronilmasinde vo onun miivafiq miibahisalore totbiginde miihiim rol
oynayair.

Almaniya Mediasiya Qanunu mediasiyadan avval taraflorin miibahisanin
halli {i¢tin raziliga goldiklari halda onlarin mdvcud veziyyeti dork edarak
miigaviloni imzalamalarini ve miiqavilenin torkibini tam anlamalarini tomin
edir.”” Homginin toraf alave destok almadan mediasiyaya qosuldugu halda
miiqavile tizro yaranan har hansi anlasilmazligl aradan qgaldirmaq tigtin
mediator miitoxassisin komoyindan istifadani taklif etmolidir.®® Bu miiddea
mediatorun garazsizliyi prinsipi ilo six baghdir. Bildiyimiz kimi, garazsizlik
prinsipi mediatorun teraflor arasinda neytral movqge tutmasin 6ziinds ehtiva
edir. Bu prinsip mediatorun terafler, xiisusen do, daha gticlii toraf, mediatoru
onlara barabar miinasibeat gostarilmamasi ilo (zaif torafe xiisusi yanasildiqda
vo ya ustiinliik verildiyinds) itttham olunmasimin qarsisina kegir.®® Lakin
mediatorun teraflorden biri {i¢lin kenar sexslerin prosesa coalb etmasi onun
proseso miidaxilo etmosi kimi sarh olunmamalidir. ©ksins, mediator zaif
torofi sessiya zamani miitoxassis maslohati almaga yonlandirmoalidir ki, o,
oziinii daha etibarli hiss etsin va diizgiin gararlar vers bilsin. Miigavilenin son
hissasinds isa tarsflorden miiqavilenin miiddsalarim oxuyub dark etmsalari
va mediasiya prosesinda koniillii istirak etmalari barads yazili tasdiq taleb
olunur.®> Bu ndqteyi-nezerden Azarbaycan Respublikasinin “Mediasiya
hagqqinda” Qanununda mediatorlar tiglin vezife olaraq eyni prosedur
miioyyenlagdirilmess ds, mediatorun ve ya mediasiya tegkilatinin
“mediasiya prosesinin tetbiqi barade miiqavile” baglandigi ana qoder
toraflors mediasiyanin maqgsadlarini, onlarin hiiquq vs vezifslerini 6danigsiz
izah etmoli oldugu, teraflerin qarsiligh razilasmasi il “mediasiya prosesinin
totbiqi barads miiqavils”ye slave va dayisikliklerin edile bilmasi aks olunur.®

B. Mediatorun faaliyyati ila bagli Azarbaycan Respublikasinin

ganunvericiliyindaki bosluqlar
“Mediasiya haqqinda” Azerbaycan Respublikasi Qanununa nezar
yetirdikds onun miiddsalarinin praktikada tatbiqi zamani bir sira bogluglarin

% Yuxarida istinad 34, mad. 2.6.
%0 Yena orada.

61 Yuxarida istinad 10, 57.

82 Yuxarida istinad 34.

8 Yuxarida istinad 6, mad. 22-23.
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meydana ¢ixacagini proqnozlasdirmaq miimkiindiir. Belo ki, Qanunun
20.1.5-ci maddasine esasen Mediasiya Surasi Azarbaycan Respublikas:
Prezidentinin® miioyyanlasdirdiyi orqan (qurum) gisminds ¢ixis eden
Azarbaycan Respublikast Nazirlor Kabineti terofinden® tasdiq edilon
mediatorlarin hazirlig1 ve ixtisaslarinin artirilmasi ile baglh talim gaydasina,
mediasiya reyestrinin aparilmasi qaydasina, mediatorlarin pegokar etik
davranis qaydasina, mediasiya prosesinin hoayata kegirilmasi qaydasina dair
tokliflor hazirlayir.® Qeyd olunmalidir ki, s6ziigedon normaya amal olunmasi
mediatorlarin yuxaridaki vazifalorinden biri kimi nazards tutulmusdur.

Bu baximdan golocokde mediatorlarin ilkin hazirlig1 ve ixtisaslarimin
artirllmast yolunda Fransa tocriibasinin nazers alinmasi maqgsadomdiivafiq
olardi. Fransada ailo mediatorlar1 ti¢iin talimlorin imumi miiddati 595 saat
toskil etmakls onun 105 saat1 praktikaya, 63 saat hiiquq, 63 saat psixologiya
vo 35 saat sosiologiya iizro nazeri osaslarin tadris olunmasina ayrilir.®”
Bundan olave, namizadlorin diplom almazdan once miinsiflor heyoti
qarsisinda miidafio olunmali olan buraxilis layihesi {iciin 14 saathq ixtisas
kurslar1 neazerde tutulmusdur. Qalan saatlarda namizadlero mediasiya
metodlar1 hagqinda mealumat verilir. Oyalstlorden tayin olunan miivafiq
markozlor talimlarin hoayata kegirilmasi tizro cavabdeh soxslardir. Tocriibada
bu salahiyystin bezi universitetlorin todris morkazlerine hovale edilmasi
miisahide olunur. Telimi miiveffagiyyetls basa vuran namizedlors “aila
mediasiyast iizra dovlat diplomu” verilir.®

Azarbaycan Respublikasinin Nazirlor Kabineti torafinden “Mediatorlarin
hazirhg1 vo ixtisaslarinin artirilmasi ile bagh talim Qaydas1” mediatorlarin
ilkin hazirlig1 maqgsadile miivafiq minimum miiddat nazards tutulmusdur.
Belo ki, mediatorlarin ilkin hazirlig1 tizre tslim tiglin tedris proqraminda
nazards tutulmus mediasiya darslerinin saat1 48 saatdan az olmamalidir.®
Ails miinasibatlarindan irsli gelon miibahisalar iizro mediatorlarin hazirlig
va ixtisaslariin artirilmasi ile bagh tslim tiglin tadris proqraminda nazards
tutulmus darslerin saati imumi mediasiya darsleri saatimin tigde bir
hissesindan artiq olmalidir.”

Yeni totbiq olunmaga baglamis mediasiya institutu {iciin ilkin hazirliq
saatlarinin minimum miqdar olduqca azdir. Belo toxmin etmok olar ki,
miivafiq hazirliq tslimlsrinds miibahiselerin halli {izre qisamiiddatli
kurslarda nezeri materiallarda ilkin nezeri bilikler tedris olunacaqdir.

64 “Mediasiya hagqinda” Azorbaycan Respublikasinm Qanununun totbigi barads Azorbaycan
Respublikasi Prezidentinin Formani, mad. 2.1 (2019).

6 Yeno orada, mad. 2.2.

% Yuxarida istinad 5, mad. 20.1.

67 Cem Ozcan, Fransiz Hukukunda Aile Arabuluculugu, 5 Uyusmazlik Mahkemesi Dergisi 383, 387
(2017).

%8 Yeno orada, 388.

89 “Mediatorlarin hazirlig1 vo ixtisaslarinin artirilmasi ilo bagli tolim Qaydasi”nin tosdiq edilmasi
haqqinda Azorbaycan Respublikasi Nazirlor Kabinetinin Qorari, mad. 2.6 (2019).

" Yens orada, mad. 2.7.
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Bununla da, gelocokds mediatorlarin ferqli aile miibahiselorinds teraflars
pesokar doastoyin verilmasinds bosluglar yarana bilar. Diger terafden,
miivafiqg Qaydalarda geyd olunur ki, mediatorlarin fealiyyetinin tacriibi
xarakter dasidigini nazers alaraq nozeri hisse iUmumi magsgalolorin 40
faizinden ¢oxunu toskil etmamolidir. Fransa praktikasina nazer saldigda 105
saat praktiki maggolalore ayrildig1 halda, sadace 161 saat (63 + 63 + 35 saat)
nazari maggalalora ayrilir. Bu isa nazari maggalalarin ilkin hazirliq kursunun
50 faizinden c¢oxunu ohate edir. Ailo mediasiyas1 tizre Fransa sxeminin
Azarbaycan Respublikasinin hiiququnda tatbigi maqgsademiivafiqdir. Bir
halda ki mediator pesokar asasda mediasiya prosesinin hayata kegirilmasi
ticlin taraflorin calb etdiyi ve ya mediasiya togkilat: tarafindan toyin olunmus,
Qanunun taleblarins cavab veran fiziki soxsdir,”? o zaman diger ixtisaslarin
keyfiyyotli manimsanilmasi baximindan nazari kurslara ayrilan saatlarin say1
artirlmalidir. Bu da 0z ndvbasinds, ailo mediatorlarinin faaliyyetlorine
pesokar sokilde hazirlanmasimma veo miibahisalorin semarali hoalline sorait
yaradacaqdur.

Almaniya Mediasiya Qanununun 3.2-ci maddesinde mediatorun
gorozsizliyi prinsipi lizre onun selahiyyatlori ilo bagli imperativ norma
nozorde tutulmusdur.”? Qanunun miivafiq miiddeasina gore mediator
mediasiya prosesinden avvolki bir miiddatds eyni miibahiso tizrs toraflorden
biri {iciin hiiquqi miibahisalorin hall edilmasi ilo mesgul olmusdursa,
mediator kimi ¢ixis eds bilmayocakdir.”? Goriindiiyti kimi, bu norma
qadaganedicidir ve toraflorin yazili razilif1 oldugu teqdirde belo bu qadaga
aradan qaldirila bilmaz. Bundan basqa, mediator proses zamani vo ya
prosesdan sonra toreflor tiglin diger hiiquqi faaliyyeti (vekil, hiiquq
moslohatgisi, hakim, arbitr ve s.) hoyata kegira bilmoayoacokdir. Alman
qanunvericiliyi bu qadaganin shatasini mediatorun ofisindae galisdig1 saxslaras
va onun komoakgilarine gadar genislondirmisdir.” Sadalanan soxslarden biri
mediasiyadan avvel hor hansi miibahiss {izro taraflorden biri iiglin eyni
masala ile bagh hiiquqi xidmet gostermisdirss, bu hal hemin miibahiseds
miivafiq saxslerin mediator tayin edilmasins mane olacaqdir.

Mediatorun bshs olunan faaliyysti ilo baglh qadaganedici norma
Azarbaycan Respublikasinin “Mediasiya haqqinda” Qanununun 12.3-cii
maddasinds yuxaridaki miiddsanin yalniz ikinci hissesi ils eynilik toskil edir.
Bels ki, qanunverici mediatorun sadacs teraflers hiiquqi ve ya digar xidmat
gostara bilmemasi ve ya mediasiya predmeti olan miibahise tizre mahkemsa
va ya arbitraj (miinsiflor mahkamasi) prosesinda taraflorden har hansi birini
tomsil eda ve arbitr (miinsif) gisminde ¢ixis eds bilmemesini nazeards

L “Mediasiya prosesinin hayata kegirilmosi Qaydasi”nin tasdiq edilmasi hagqinda Azarbaycan
Respublikasi Nazirlor Kabinetinin Qarari, mad. 3.1 (2019).

2 Yuxarida istinad 34, mad. 3.2.

3 Yeno orada.

™ Yens orada, mad. 3.3.
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tutmusdur. Normanin birinci hissesinds mediatorun teraflorden birine ve ya
hor ikisine hiiquqi xidmsatin ovvallor gostarilmis olmasi doqiq ifads
edilmadiyinden onun anlasilmas1 ve tetbiginds g¢asqinliq yaramir. Bunun
tictin Qanunun “Mediatora etiraz” adlanan 13-cti maddasine nazar yetirsak,
mediasiya zamamn toraflor qarsiligh raziliq esasinda mediatoru basqa
mediator ilo avez etmak hiiququna malik olmasi geyd olunur.” Bir sozls,
toraflorden har hansi biri {igiin avvellor vekil ve ya hiiquq moslahatcisi
gisminda ¢1xis etmis mediator diger torafin etirazi olmadig1 halda, hor iki toraf
ticlin yenidoan 6z salahiyyatlarini realizs eds bilor. Homg¢inin Qanunun 13.2-ci
maddasine diqqget yetirdikde mediatorun miivafiq mediasiya prinsiplori
asasinda mediasiyan1 hayata kegira bilmadiyi taqdirde derhal 6zii-6ziins
etiraz etmali oldugu barads normaya rast goalinir. Bu baximdan Qanunda
soziigedon halla bagh hor hansi konkret gostoris vo ya geyd-sort tosbit
edilmadiyinden, yalniz ve yalniz prosesin gedisat1 mediatorun miistaqilliyi,
gorozsizliyi ve mediasiya prosesine miidaxilonin  yolverilmazliyi
prinsipinden kanara ¢ixarsa, mediatorun 6zii-0ziine etiraz etmasi ilo prosess
son verilo bilor.”

Qanunun 12.3-cti maddasinin birinci hissasindaki anlasilmazlig1 aradan
qaldirmaq ti¢lin Azarbaycan Respublikasinda Mediasiya Surasimn 15 aprel
2020-ci il tarixli gorari ile tesdiq edilmis “Mediatorlarin davramist ilo bagh
reqlament”s miiraciat etmak olar. Bu zaman mediatorun ve ya mediasiya
togkilatimin diger emakdaslarinin mediasiya prosesinden avvel toraflorden
har hans1 birins vekil, hiiquq maslahatgcisi, hakim, arbitr qisminda ¢ix1s etmasi
hali ilo bagh dispozitiv normamin miisyyon olundugunu goriiriik:
“Mediatorun, onun foaliyyat gostardiyi mediasiya taskilatinin va ya tagkilatin digar
amoakdagimin taraflordon biri iiciin mediatorluqdan basqa har hans: digar bir formada
foaliyyat gostarmis olmasi onun qarazsizliyina va ya miistaqilliyina tasir eda bilacak va
ya mediatorun va ya mediasiya tagkilatinin bir tarafa qarsi qarazli va ya tarafkes oldugu
barada toassiirat yarada bilacok faktlarin, maraglarm va ya miinasibatlorin
movcudlugu barada molumatlar: aciglamalidir. Bela hallarda mediator tam
qarazsizliyi tamin etmak iigiin yalniz mediasiya prosesini tamamila miistaqil va bitaraf
apara bilacayina amin olduqda va taraflor buna agiq sokilda icazo verdikda mediasiya
prosesina baslaya va ya mediasiya prosesini davam etdira bilar”.””

[k olaraq geyd edilmolidir ki, Azerbaycan Respublikasimin mediasiya
hiiququnda halalik geyd olunan massle ilo bagh kifayet qoder tacriibs
yoxdur. Bu sebabdan avvaller teraflarden birine har hansi hiiquqgi xidmat
gostarmis soxsin movcud miibahise {izrs hiiquqi faaliyystinin tersflerin
razilig1 asasinda davam etdire bilmasini yoxlayict norma olaraq da hesab
etmoak olar. Bir sozls, bu miiddesanin miivafiq qaydalara daxil edilmesinda

5 Yuxarida istinad 6, mad. 13.1.
6 Yeno orada, mad. 7.

" Azorbaycan Respublikast Mediasiya Surasi, Mediatorlarin Davranisi ilo bagli Reqlament, mad. 3
(2020).
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sobab dispozitiv normanin tatbiqinin effektiv olub-olmayacag ils slagadar-
dir. Tacriibada onun tetbiqi semare vermadiyi halda qeyd olunan norma ile
bagli mediasiya prosesinin aparilmasi qaydalarma diizslislor edilo bilar.
Lakin nazere alsaq ki, mediatorun miistaqilliyinin ve garazsizliyinin osas
giymatlondiricisi miibahise torefloridir, yuxaridaki situasiyanin bas vermasi
mediatoru diger tarafin ona olan inaminin itirilmasi ehtimal1 ilo qarsi-qarsiya
goymagqla yanasi, mediasiya prosesinin gozlonilon effektiv naticoni
vermamasing, prosesin totbiginde miiayyen longimalarin bas vermasine vo an
nohayet, mediasiya prosesindon imtina hallarinin artmasina yol aca biler. Bu
sobabdon golocokds sadalanan hallar bas veracoyi toqdirde “Mediasiya
hagqinda” Qanuna Alman ganunvericiliyindaki analoji imperativ normanin
daxil edilmasi gagilmazdir. Belo olan halda tereflorin iradslarinin mdiitlaq
tistiinliiyli ganunla taninmis olacaq ve mediasiya prosesinin totbiqi effektiv
naticalor vermokls yanasi, qarsi torafin bu toqqusmaya hom doe “bahana” kimi
istinad edib mediasiyadan yayinma hallarinin qarsisi aliacaqdir.

“Mediasiya hagqinda” Qanunun 12.2-ci vo 12.3-cii maddalarinde nozards
tutulan vezifelorin pozulmasina gore mediator intizam masuliyyati dastyir.”
Qanunun 16.2-ci maddasine osasen yol verilmis pozuntunun agirhq
daracesinden asili olaraq mediatora qarsi asagidaki intizam moasuliyyeti
todbirlari tatbiq edilir:”

1) xabardarhg;

2) tohmot;

3) 1 aydan 6 ayadok miiddata mediator faaliyyatini hayata kegirmak hiiququnun

dayandirilmasi.

Mediatora qars: intizam tadbirleri Mediasiya Surasinin qorari ils tatbiq
edilir. Mediatora qars1 intizam tadbirlari pozuntunun bas verdiyi tarixden 1
il miiddatinds tetbiq edilir. Intizam icraatinin heyata kegirilmasi qaydasi
Mediasiya Surasi tarafinden miisyyen olunur. intizam masuliyysti mediatoru
bu Qanunla miisyyen olunan vazifalari pozmasi naticasinds vurdugu zerara
gora miilki, inzibati ve cinayst masuliyystindsn, hemginin igladiyi mediasiya
togkilat1 terafinden tetbiq edilon intizam masuliyyetinden azad etmir.
Nohayet, mediator teraflor arasinda yaranmis miibahisenin qarsiliqli raziliq
asasinda hall olunmamasina va ya barisiq sazisinin icra edilmemasins gore
moasuliyyet dagimuir.®

Noatico

Maqaleds miizakire olunanlardan belo noaticoye golmak olar ki,
mediatorun fealiyysti ve onun miibahisenin hoellindaki rolu miibahisenin
digar alternativ holl tisullarindaki tiglincii soxslorden forqlidir. Tereflori
mithakims etmadon sadece miibahissli situasiya ve onun hallinin

8 Yuxarida istinad 6, mad. 16.1.
7 Yeno orada, mad. 16.2.
80 Yeng orada, mad. 16.5.
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asanlasdirilmas: xtisusiyyati mediatoru arbitrdan, miibahisenin hsallinds
askar sokilda istirak etmasi vo har iki terafin miitloq raziligimin alinmasi
xiisusiyyetlori isa onu barigsdiricidan ferqlandirir. Diger terafden, mediator
vakillo miigayise edilo bilon bir 6denis tolab etso ds, mediasiya prosesi,
timumiyyatls, bir isin standart marhalalarls aparilmasindan ¢ox az vaxt talab
edir. Vakil ve ya mahkamays baxilmas: ti¢iin teqdim edilsn isin halli aylar ve
ya illar ¢okebilacayi halda, mediasiya vasitasils ise bir ne¢s saat arzinds hall
oluna bilar. Bubaximdan daha az vaxt ayirmaq, saatliq 6danislars va xarclore
daha az maliyye sorfiyyati demokdir. Eyni zamanda alternativ tisulla hall
olunmasi {i¢tin miibahisalorin mediasiyaya istiqamatlondirilmasi mahkeomsa-
lorin is ylikiinii azaltmaga olverisli imkan yaradacaqdr.

Azarbaycan Respublikasinin mediasiya qanunvericiliyindes aile mediatoru
kimi faaliyyot gostormoak istoyan soxslorin hansi saha iizro ixtisaslagsmasi
tolobi miisyyon edilmemisdir. Bir so6zls, mediator hiiqugsiinas, psixoloq,
psixiatr, sosial xidmat is¢isi va s. ola biler ve bununla yanasi, mediator olmaq
istoyon namizadlar miivafiq icra hakimiyyatinin tagkil etdiyi ilkin hazirhq ve
ixtisasartirma tolimlorindon ke¢molidir. Tovsiye edilir ki, golocokds
mediatordan alave psixoloq, psixiatr ve sosiologlar da mediasiya prosesine
calb edilsin. Xiisusila do psixoloji cohatden hassas ailalori mediasiya prosesine
dovat etmok miimkiinsiiz kimi goriintir. Bu sebabdeon mediasiya foaliyyoti
psixososial maslahoatcilor tarafinden miioyyen tisullarin tatbiqgi ilo davam
etdirilo bilor. Lakin mediasiya prosesinin sonunda taraflors hiiquqgi maslahat
veracok vakillorin olmasi da vacibdir, ¢linki ar-arvadin razilasmasi halinda
baglanacaq miiqavilo onlar terefinden imzalanacaq ve bu, miibahiss
taraflarine qanuni 6hdslik qoyur.

Mediatorlarin  ilkin hazirligi  ve ixtisasimin artirilmasi  moagqsadils
qanunvericilikde miiayyonlasdirilmis minimum talim miiddati namizadlorin
hartarafli hazirligini sual altina qoyur. Bundan slaves, Nazirlor Kabinetinin
hazirladigi Qaydalarda tmumi telob gismindo minimum miiddatin
miioyyenlagdirilmesi avezine yalmz aile miibahisalori olmamagqla diger
miibahisalar tizre de daqiqlikls islonmis saatlarin 6z aksini tapmasi tovsiys
olunur. Digar terafdan, ailo mediatorlarimin hazirlig: ve ixtisasinin artirilmasi
zamani talimlards nezeri maggslalere daha ¢ox saat ayrilmasi arzuolunandir.
Bu, namizadlarin miivafiq sahelardaki an ince meaqamlar1 derk etmasins,
naticeda miibahisslerin halli zamani semarali tetbiqgine serait yaradacaqdir.
Umumilikds, Qaydalarda geyd olunan qiisurlarin aradan galdirilmasi {igiin
verilon tokliflorin nezere alinmasi mediatorlarin fealiyyetini hiiquqi
baximdan mohkamlandiracekdir.

Hamginin tovsiye olunur ki, “Mediasiya haqqinda” Azerbaycan
Respublikas1 Qanunun 12.3-cii maddosi ilo avvallar eyni miibahise iizrs
toraflorden biri tiglin hiiquqgi miibahisealorin hoall edilmasi ilo masggul olmus
soxslorin mediator faaliyyeti mehdudlasdirilsin. Mediasiya institutunun
yenica totbiq olundugu dovrde miivafiq normadaki qlisurlar tarafler arasinda
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miibahisanin hallinde mediatorun garazsizliyini sual altina qoymus olur. Bela
bir halda digar toraf haql olaraq ailo miibahisesinin hallinde mediasiyanin
totbigindan imtina eds bilor. Mediasiya prosesindon imtina hallarinin artmasi
iso toraflor arasinda barisigin alde olunmamasi ve mediasiya institutunun
hiiquqda shamiyyatini itirmasi ilo naticalons bilar.
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Taleh Abbasli’

CAN ONLINE DISPUTE RESOLUTION PREVAIL
OVER THE TRADITIONAL METHODS OF
RESOLUTION?

Abstract

Digitalization involves the implementation of digital technologies in various areas of life, in
everyday life, in production, at work, in government structures, in business and it has not
bypassed the legal environment either. When disputes arise, the parties usually go to court
for litigation, but there are also methods of resolving disputes outside the court, the so-called
alternative dispute resolution methods. Technological development has also changed the
vector of dispute resolution through alternative methods (arbitration, mediation and
negotiation) and created what is known as “Online Dispute Resolution” (online arbitration,
online mediation and online negotiations).

This article analyses the potential opportunities and obstacles for functioning alternative
forms of dispute resolution through digital transformation. Moreover, the article examines
legal instruments for implementing online dispute resolution at the regional level,
particularly, requlations and directives in the European continent. The last analysis of the
article is devoted to possible emerging technologies in the online dispute resolution domain.

Amnnotasiya

Rogamsallasma hayatin miixtalif sahalorinda, giindalik hayatda, istehsalatda, isda, dovlat
strukturlarinda, biznesda raqamsal texnologiyalarn tatbigini ahata edir va bu, hiiquq
miihitindon da yan ke¢mayib. Miibahisa yarandigda taraflor adaton c¢okismalar iigiin
mohkamaya miiraciat edirlor, lakin miibahisalarin mahkamadan konar halli disullan: da
mévcuddur ki, onlara miibahisalarin alternativ halli iisullar1 deyilir. Texnoloji inkisaf
miibahisalarin alternativ tisullarla (arbitraj, mediasiya va damsiglar) halli vektorunu da
dayismis va miibahisalarin onlayn halli (onlayn arbitraj, onlayn mediasiya va onlayn
damgiglar) kimi tamman iisullarini yaratnigdir.

Bu maqala raqamsal transformasiya vasitasilo miibahisalarin alternativ halli formalarinin
islamasi iiciin potensial imkan va problemlari tahlil edir. Bundan alava, maqala regional
saviyyada miibahisalarin onlayn hallinin hayata kecirilmasi iiciin hiiquqi alatlari, xiisusila
da, Avropa gqitasindaki qayda va direktiviarini arasdirir. Moagalanin son tahlil hissasi
miibahisalarin onlayn halli sahasinda miimkiin inkisaf edon texnologiyalara hasr edilmisdir.
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Introduction

wholly changed the daily life of people, moving the latter from the
physical world to the virtual one, where events happen instantly,
bringing with them both many opportunities, for instance, time and financial
resources savings, flexibility and emotional control, and legal uncertainties,
such as security and confidentiality of ODR, lack of physical contact between
the parties and digital divide. The development of the digital environment
has influenced many areas of life, especially in the domain of commerce.
Consequently, commerce has been moved to cyberspace, which is fast and
cost-effective, bringing high benefits to both consumers and traders. The
transformation of commercial activity into the Internet space has created
problems and issues that do not even exist in the physical space due to the
structure and functioning of the cyberspace, in other words, traditional
mechanisms for resolving commercial and other disputes of a local and
international nature do not seem to be sufficient on the Internet platform.
The emergence of traditional alternative dispute resolution (hereinafter
ADR) methods, such as arbitration, mediation and negotiation, was
envisioned as bypassing litigation in order to resolve disputes quickly and
efficiently. Subsequently, with the development of e-commerce and digital
technologies, it became necessary to resolve disputes arising in the online
environment. Considering the above-mentioned aspects, new dispute
resolution methods in cyberspace have been introduced, which are related to
digital technology. These dispute resolution methods have been termed
“online dispute resolution”. Online dispute resolution (hereinafter ODR) can
be classified as traditional alternative dispute resolution methods such as
arbitration, mediation and negotiation, using electronic technology
capabilities, with the provision of the participation of third-independent

The advancement of digital technologies at a breakneck pace has

parties, an arbitrator or mediator without the physical presence of all parties.
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Recent events in the world clearly show that humanity cannot give a well-
deserved answer to disasters with existing methods. In particular, the
pandemic COVID-19 that has swept the whole world has proven how
essential digitalization processes are not only in the technological world but
also in the legal environment. As a result, lawyers, judges, arbitrators,
mediators, parties to disputes were forced to adapt to new realities.
Undoubtedly, this process takes some time; however, it is necessary to
identify problematic aspects that become obstacles for successful adaptation,
and legal analysis of existing legal norms is necessary. All these events have
once again proved the importance of clearly establishing the theoretical and
practical aspects of the implementation of the activities of the ODR.

This article consists of four parts respectively. The first part of the article
examines the historical development of ODR, the concept of ODR in order to
understand the essence of the issue and lists the main advantages and
disadvantages of ODR. Then, the second part provides information on ODR
forms and examines in more detail one of the main ODR forms — Online
Arbitration. The article compares online arbitration with traditional
arbitration and examines in detail the main advantages and disad vantages of
online arbitration. The third part of the article deals with the legal instruments
that are applicable to ODR in Europe, further discusses Regulation
524/2013/EU in detail and describes the ODR platform which was created on
the basis of this Regulation, as well as the complaint procedure on the
platform. The last part of the article is devoted to the possible future
development of the ODR, namely, the concept of using Artificial Intelligence
in the ODR is considered and the answer to the question is given: Can
Artificial Intelligence (AI) replace the Human Arbitrators?

I. History of development and the definition of the
Online Dispute Resolution

A. The history of the development of online dispute resolution

The history of the development of online dispute resolution methods is
directly correlated to the development of the Internet in general. The
invention of the Internet in 1969 and the first three decades of its existence
show that there have been just a few disputes. The United States National
Science Foundation (hereinafter the US “NSF”) banned the use for commercial
purposes of the Internet till 1992.! Therefore, “there were no commercial or
consumer disputes”.? Possibility of conducting commercial activities via the
Internet were given by the US “NSF” since 1992. Before the US “NSF” network

1 Jay P. Kesan, Rajiv C. Shah, Fool Us Once Shame on You — Fool Us Twice Shame on Us: What We
Can Learn from the Privatizations of the Internet Backbone Network and the Domain Name System,
79 Washington University Law Quarterly 89, 99 (2001).

2 Mohamed S. Abdel Wahab, Ethan Katsh and Daniel Rainey, Online Dispute Resolution: Theory
and Practice: A Treatise on Technology and Dispute Resolution, 10 (2012).
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was mainly used for educational and academic purposes.® With the granting
of permission to conduct commercial activities via the Internet, disputes
began to arise between buyers and sellers. “Within the last 20 years, commerce
has increasingly been conducted over the Internet, selling goods and
providing services electronically”.* The history of the development of online
dispute resolution begins in 1995. Some authors distinguish four stages in the
formation of online dispute resolution, and some jurists only three.

The first stage in the development of online dispute resolution can be
called an experimental or hobbyist stage, which cover 1995-1998 years.> The
first projects of this period are such projects as Virtual Magistrate, Mediate-
Net, and the Online Ombuds Office.® The Virtual Magistrate was launched in
1995 by the National Center for Automated Information Research at Villanova
University (Philadelphia, USA). One of the main goals of this project was to
prove that the use of technology can resolve disputes much faster and more
economically than the traditional dispute resolution methods.” The “VM had
the competence to deal with disputes arising from defamation, intellectual
property, fraud and illegal appropriation of commercial secrets, etc”.® The
complaint was considered within three days after the filing of the application,
and the proceedings took place by e-mail.” The Virtual Magistrate project was
unsuccessful for several reasons; one of them was the wrong choice of the type
of dispute resolution, disputes were considered with the help of arbitration,
it would be better to consider using meditation to succeed.!® Another reason
was the use of primitive software and the lack of sufficient cyber security
during the hearings.

After attempting the project mentioned above in 1996, an Online
Ombudsman Office was established that offers mediation services for all
disputes arising in cyberspace.! “The Online Ombudsman Office provided
both online ombudsman mechanism and online mediation services”.!?
Furthermore, this project operated on a gratuitous basis; that is to say, the
parties could receive mediation services free of charge. In 2003, this project
suspended its activities and is currently not operational. This project is
considered vital because it was focused on a specific market; that is, dispute

3 Jie Zheng, Online Resolution of E-commerce Disputes: Perspectives from the European Union, the

UK, and China, 36 (2020).

4 Faye Fangfei Wang, Online Dispute Resolution: Technology, Management and Legal Practice from
an International Perspective, 2 (2009).

5 Pablo Cortes, Online Dispute Resolution for Consumers in the European Union, 55 (2010).

6 Zheng, supra note 3.

7 Aashit Shah, Using ADR to Solve Online Disputes, 10 Richmond Journal of Law and Technology, 3
(2004).

8 Cortes, supra note 5, 54.

® Richard Michael Victorio, Internet Dispute Resolution (IDR): Bringing ADR into the 21% Century, 1
Pepperdine Dispute Resolution Law Journal 279, 283 (2001).

10 Supra note 5.

1 Ibid.

12 Supra note 3, 37.
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resolution in the electronic market prompted users to use this program and
thus was beneficial for that period.’®

The second stage in the development of online dispute resolution can be
described as the exploration phase (1998-2010).1* With the growth of e-commerce
and the launch of platforms such as eBay, Amazon and The Uniform Dispute
Resolution Procedure ushered in a new phase of online dispute resolution.
One of the best examples of online dispute resolution during the exploration
phase is eBay. Established in 1995, eBay is one of the largest online e-commerce
markets, in which it annually benefits more than 80 billion through the sale of
more than 800 million products.’® After the creation of the platform, one of the
biggest problems was the lack of trust among buyers, as they doubted that
they would get what they expected. To dispel this doubt and create a state of
trust among customers, “eBay created the first Trust and Security team, which
was tasked with ensuring the trustworthiness of the eBay ecosystem”.1® Along
with the trust and security system, there are three other systems such as fraud
investigations, feedback and reputation (to ensure transparency and exchange
of information with users) and protections/resolutions.” The creation of a
dispute resolution system for eBay can be considered an analogue of creating
justice for the country on an Internet platform since eBay has more than 250
million users, and this can be considered on a scale equal to that of the great
powers.

Most transactions run smoothly, just like in regular trading; disputes may
arise from time to time due to commercial activities. In this context, eBay has
partnered with SquareTrade, an impartial and globally available provider of
dispute resolution services between buyers and sellers. From the inception of
the SquareTrade platform until June 2008, when it continued to operate as a
provider of alternative online dispute resolution methods, it was used as an
online dispute resolution solution for over 1,200,000 disputes in five different
languages in over 120 countries.'®

Disputes that arise can be divided into two main groups:*

e Disputes raised by buyers (this mainly includes disputes regarding the

quality of products, the expected delivery time of products);

e The second group of disputes is made up of disputes initiated by sellers

(such disputes mainly concern problems with payment).
The eBay online marketplace has over ten million items sold at any given

13 Supra note 5.

14 Supra note 3, 37.

15 Colin Rule, Designing a Global Online Dispute Resolution System: Lessons Learned from eBay, 13
University of St. Thomas Law Journal 354, 354 (2017).

16 Amy J. Schmitz and Colin Rule, The New Handshake: Online Dispute Resolution and the Future of
Consumer Protection, 33 (2017).

7 1bid.

18 Steve Abernethy, Building Large-scale Online Dispute Resolution & Trustmark Systems, 2 (2003).
Auvailable at: https://www.mediate.com/Integrating/docs/Abernethy.pdf (last visited Nov. 21, 2021).
19 Schmitz and Rule, supra note 16, 35.
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time, and millions of transactions are processed every week. In such an
environment, SquareTrade helped parties who did not have other practical
options for resolving disputes, increasing their sense of trust and reducing
risks that potential buyers could avoid. As of 2010, eBay resolved over 60
million disputes annually through its online dispute resolution platforms,
more than even the US courts.?’ One of the big problems faced by eBay is the
volume of disputes and the lag in resolving disputes since workers do not
have time and effort to resolve all disputes, and thus eBay needs to resolve
disputes using the software program. But the problem was how to do it in an
appropriate way.?!

The third stage of development can be called the institutionalization of
online dispute resolution, which has begun in 2010 and continues to this day.
The adoption by the United Nations Commission on International Trade Law
and the European Union in 2016 of relevant documents in online dispute
resolution can be considered the harmonization of standards in this area.
After the outbreak of coronavirus infection, the online dispute resolution
system again gained wide popularity since, in almost all countries, it was
impossible for the opposing sides to meet physically.

Currently, only the United Nations Commission on International Trade
Law adopted on 13 December 2016 Technical Notes on Online Dispute
Resolution, are valid at the international level, drawn up in the form of a
descriptive document reflecting the elements of the online dispute resolution
procedure.?? Accordingly, this act is advisory in nature and provide only soft
law.? UNCITRAL Technical Notes on Online Dispute Resolution, drawing
attention to the growing volume of international electronic commerce and the
need for new solutions to resolve disputes arising from international
electronic commerce, consists of twelve chapters. The need to create such an
act was due to a number of factors, the main one of which is a sharp increase
in the number of cross-border transactions concluded online, including sales
contracts and contracts for the provision of low-cost services concluded using
electronic communications.?* The purpose of the Technical Notes is to
promote the development of online dispute resolution and to assist their
administrators, platforms, neutrals and parties to the procedure.® The
principles underlying online dispute resolution procedures, as commented by
UNCITRAL: impartiality, independence, efficiency, due process, fairness,
accountability and transparency.?® Section III of the UNCITRAL Commentaries

20 Orna Rabinovich-Einy, Ethan Katsh, Reshaping Boundaries in an Online Dispute Resolution
Environment, 1 International Journal of Online Dispute Resolution 5, 29 (2014).

21 Supra note 2, 35.

22 Supra note 3.

Zd., 216.

21d., 38.

25 UNCITRAL, Technical Notes on Online Dispute Resolution, art. 3 (2016).

%d., art. 7.
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outlines the stages of the online dispute resolution procedure: negotiation,
facilitated settlement and the third (final) stage.?” It should be noted that there
is a reason why the third stage, namely the final stage, was not regulated in
detail, and there was no assessment regarding the arbitral award. The issue
that led to the blocking of the work process of UNCITRAL Working Group III
and on which the disagreement arose was related to the arbitration process.
When it was understood that no consensus could be reached on this issue,
UNCITRAL decided that the parties involved in arbitration should be set out
in a separate document and should not be subjected to a regulation in this
context.”® The United States argued that the outcomes of the ODR process
should be binding; however, the European Union stated that the results of the
ODR process should not be mandatory; in the end, there was no consensus
between the countries.? Meanwhile, there are no other international
normative legal acts aimed at regulating the procedure for resolving disputes
online.

B. Definition of online dispute resolution

There is no fully common agreement as to what ODR is and no
internationally binding definition of it. “The term is primarily applied to a
dispute resolution process that is conducted online (rather than only being
supported by ICT), and/or to a process where online software carries out all
or a major part of a dispute resolution process”.* “The concept of ODR
involves the practice of ADR methods that use online technologies to facilitate
the resolution of conflicts. ADR principles and practices are the foundation
for ODR practice”.’! Here the definition adopted by the UNCITRAL Technical
Notes on Online Dispute Resolution can be highlighted. According to
paragraph 24 of the Technical Notes on Online Dispute Resolution:

“Online dispute resolution, or “ODR”, is a “mechanism for resolving disputes

through the use of electronic communications and other information and

communication technology. The process may be implemented differently by

different administrators of the process and may evolve over time” >

However, this definition does not fully reveal the essence of online dispute
resolution, it is necessary to refer to the definitions made by various authors.

When defining the concept of online dispute resolution, the authors Katsh
and Rifkin use such definition as the role and functions of the fourth party. It

27d., art. 18.

28 Mehmet Kalafatoglu, Yabanct Unsurlu E-Tiiketici Uyusmazliklarimn Internet Uzerinden Coziilmesi
(Online Dispute Resolution) Konusunda, Goriis, Diisiince ve Oneriler, 2 Banka ve Ticaret Hukuku
Dergisi 301, 339 (2018).

29 Supra note 16, 45.

30 Susan Blake, Julie Browne and Stuart Sime, A Practical Approach to Alternative Dispute
Resolution, 69 (2014).

31 Lucille M. Ponte and Thomas D. Cavenagh, Online Dispute Resolution (ODR) for E-Commerce,
18 (2005).

32 UNCITRAL, supra note 25, art. 24.
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means that ODR is based on technological software; in addition to the third-
party present at the dispute resolution, the so-called fourth party plays a
significant role for the arbitrator or mediator as an auxiliary role. The fourth
party does not replace the third party, but participates as an ally, and their
interaction with each other affects the resolution of disputes between the
parties. All technological capabilities used in the process of online dispute
resolution can be called the fourth party. “For example, without the fourth
party, it would not be possible for the online mediator to discuss with parties,
store information that is exchanged about the dispute, schedule meeting
times, evaluate proposals and claims, or draft and potentially enforce
agreements”.%

Moreover, Martin Gramatikov differentiates ODR in two senses: broad and
strict senses.’* In the broad sense online dispute resolution is a dispute
resolution method based on the traditional alternative dispute resolution
using sophisticated technology. This concept broadly corresponds to the
aforementioned concept of the “fourth party”. The use of technology in
resolving disputes in cross-border disputes facilitates the process for the
parties since the parties can resolve the dispute without leaving their country
using online mediation or online arbitration. It should be noted that the
parties thus reduce costs. According to the strict sense, the functioning of
online dispute resolution is in an automated system, which means the absence
of a third party — the mediator, the participation of only conflicting parties
using automation to resolve the corresponding dispute. This method of
dispute resolution has its disadvantages, namely, in complex disputes, the use
of automation can be considered unreliable, in particular, when choosing the
applicable law to the dispute. In addition, if the dispute is resolved using
automation, then there will be no agreement of the parties since in the
traditional method of dispute resolution, the consensual nature of the decision
is considered one of the important factors. The automation method can be
considered beneficial for a certain range of cross-border disputes.

Thus, having considered the positions of some authors and provisions of
the UNCITRAL Technical Notes on online dispute resolution 2017, from our
point of view, the following concept to the term of online dispute resolution
can be given:

“Online dispute resolution — are the disputes that are arising both offline and in

the cyber environment, using the sophisticated technologies for a quick, effective

resolution of the problem, using methods and principles of alternative dispute
resolution, as well as providing the parties with the services of a mediator as an
independent third party and supporting the parties through the implementation of

33 Janet Rifkin, Online Dispute Resolution: Theory and Practice of the Fourth Party, 1 Conflict
Resolution Quarterly 117, 121 (2001).

34 Martin Gramatikov, Costs and Quality of Online Dispute Resolution: A Handbook for Measuring
the Costs and Quality of ODR, 40 (2012).
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artificial intelligence without human intervention”.

In order to understand the possibility of prevailing online dispute
resolution over the traditional methods of dispute resolution, it would be
beneficial to examine some advantages and disadvantages of ODR.

Some advantages of ODR compared with traditional ADR:
1. Time and financial resources savings. Internet, the parties may be located
in different countries and there may be a long distance between them, ODR
methods will provide advantages by saving time as well as reducing
transportation costs.®® Internet, the parties may be located in different
countries and there may be a long distance between them, ODR methods
will provide advantages by saving time as well as reducing transportation
costs.?
2. Flexibility. There is an opportunity for parties provided by ODR to
choose neutrals no matter where they are located.®” Therefore, ODR brings
the parties instantly in touch with neutrals.
3. Emotional control. ODR is especially suitable for those disputes that
involve too many emotions so that it is better for parties to avoid any
physical contact with each other.*
4. Two additional parties. In comparison with traditional ADR, ODR
includes two more parties called the fourth party and the fifth party: the
first and second parties are two disputing parties, the third party is a
mediator or an arbitrator, the fourth party is technology, and the fifth party
is providers of technology.*
Disadvantages of ODR:
1. Security and confidentiality of ODR. Security and privacy during ODR
are one of the biggest concerns. Despite the fact that the ODR process is
carried out between the parties to the process and there is no participation
of third parties as in litigation and is considered an advantage, no matter
how secure the firewalls or encryption systems of ODR service providers
are, there is always the potential for information and documents stored on
the Internet to leak.%

2. Lack of physical contact between the parties. When considering ODR,

one of the first drawbacks is that the parties do not have the opportunity to

meet physically during the process. This fact leads to the fact that the

35 Wang, supra note 4, 29.

% Ibid.

37 Ibid.

3% Arno R. Lodder, John Zeleznikow, Developing an Online Dispute Resolution Environment:
Dialogue Tools and Negotiation Support Systems in a Three-Step Model, 10 Harvard Negotiation
Law Review 287, 302 (2005).

39 Arno R. Lodder, The Third Party and Beyond: An Analysis of the Different Parties, in Particular
the Fifth, Involved in Online Dispute Resolution, 15 Information and Communications Technology
Law 143, 145 (2006).

40 Karim Benyekhlef, Fabien Gelinas, Online Dispute Resolution, 10 Lex Electronica, 86 (2005).
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parties cannot evoke empathy and sympathy for each other.*! In an ODR,
third-party, for instance, mediators also lose their dominance over the
parties, as the physical absence of a third party can make it challenging to
build trust between the conflicting parties and the third party. Since the
ODR is carried out electronically, the parties do not have the ability to
interact with each other or with a third party.

3. Digital Divide. The dominance of the idea that people with the Internet
and computer skills prefer ODR to those who do not, has lost its meaning.*
The development of technology at a rapid pace all over the world proves
that people progressively develop certain skills. It is undeniable that with
ODR the knowledge and skills of the parties may differ. This difference can
result in one side with the better skills being in an advantageous position
over the other side. Moreover, the development of technology varies from
country to country. Poor Internet connection, inability to use different
applications can lead to injustice between the parties. As a result, it will be
difficult to complete the current ODR process equitably, and this would
violate an important principle underlying the ODR concept.*

II. Types of Online Dispute Resolution

ODR techniques represent the reorganization of ADR mechanisms using
different technologies in terms of their starting point. In this context, as with
traditional ADR mechanisms, ODR methods are generally optional, and it is
argued that parties always have the option to bring a dispute to court.
However, as mentioned earlier, ODR techniques contain many unique
techniques in parallel with the development of communication technologies
and should not be seen as extensions of ADR mechanisms. There are three
types of ODR:

1. Online arbitration;

2. Online mediation;

3. Online negotiation.

Below will be separately considered the online arbitration.

A. Online arbitration

Arbitration is a dispute resolution method in which the parties try to
resolve a dispute between them by presenting them before an independent
and impartial arbitrator, and at the end of the process, the arbitrators make a
binding decision. Undoubtedly, the most important feature that distinguishes
electronic arbitration from the traditional method of arbitration is that the
process is carried out electronically, as with other ODR methods. There are no
legal barriers to arbitration in an online environment. Electronic arbitration is

41 Lodder, Zeleznikow, supra note 38.

42 Victorio, supra note 9, 297.

43 Joel B. Eisen, Are We Ready for Mediation in Cyberspace?, 4 Brigham Young University Law
Review 1305, 1336 (1998).
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no longer an ephemeral idea, but is increasingly becoming a popular practice,
which is used for such procedures as submission of evidence, e-signature and
declarations via email of contracts.* The dynamics of the further development
and application of this practice is positive. This is due to the presence of the
COVID-19 pandemic. This increases the chances that electronic arbitration
will be used as one of the methods to settle international commercial disputes.

Before the outbreak of the pandemic, we can observe that there were
already attempts to transfer the arbitration to the virtual world. Technologies
such as video conferencing or telephone were used. However, the pandemic
has only made it possible to appreciate the role and effectiveness of electronic
arbitration in some international disputes.*®> The positive and negative aspects
of electronic arbitration should be noted.

1. Advantages of online arbitration

The main advantage of electronic arbitration is that it is less time
consuming. Thus, it carries out the procedure quickly.*

The second advantage of this method is that it is cost-effective. For
example, in offline arbitration lawyers, arbitrators or disputing parties are
faced with the need to travel from one place to another. Their physical
presence was mandatory. Thus, electronic arbitration is known for its
accessibility and availability. Especially, it benefits small companies to control
their expenditure (travel expenses and translation ones). The arbitration costs
are shared in an equal way between disputing parties. Despite this, there are
cases when losing parties are ordered to pay all costs.*” It is a good option for
those participants who have modest financial assets. They are able to enter
into the dispute resolution. Such adversaries as multinational companies can
be also challenged by them. It resembles the benefits of fast-tracking
arbitration.

The third advantage of the e-arbitration is that it enables to transfer
information from paper carriers to digital ones. For example, mobile
applications. Arbitrators are provided with the opportunity to hear an
unlimited number of attendees in the virtual hearing. This leads to a
shortening of the case, which allows it to be viewed from all sides. In addition
to that, the availability of muting function in communication is also a positive
aspect of virtual hearing. However, it is necessary to have a secure online

44 Esra Yildiz Ustiin, Legal Issues in the Practice of E-arbitration, 11 Czech & Central European
Yearbook of Arbitration 117, 117 (2021).

45 Stephan Wilske, The Impact of COVID-19 on International Arbitration — Hiccup or Turning
Point?, 13 Contemporary Asia Arbitration Journal 7, 8 (2020).

46 Miréze Philippe, Hypochondria About the Place of Arbitration in Online Proceedings (2015),
http://arbitrationblog.kluwerarbitration.com/2015/09/16/hypochondria-about-the-place-of-arbitration-
in-online-proceedings/ (last visited Nov. 22, 2021).

47 See UNCTAD, The Course on Dispute Settlement in International Trade, Investment and
Intellectual Property (2003). Available at: https://unctad.org/system/files/official-
document/edmmisc232add20_en.pdf (last visited Nov. 24, 2021).
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platform for this. Moreover, the need to shift documents is also removed.
These aspects help both witnesses and lawyers to focus on key details. It
enables all attendees to see the original. The use of software leads to
simultaneous translation of the text in a split screen.*® As a result, the language
barrier is removed. It increases the number of participants in a virtual hearing.

2. Disadvantages of online arbitration

The applicability of traditional principles of international commercial
arbitrations to online arbitration is questioned many times. Despite the fact
that online e-arbitration is considered one of the improved traditional
arbitration methods, many scholars still have an opinion that the validity of it
can be achieved only if traditional principles and requirements are met.* One
of the examples is a physical presence while communicating in writing. As
mentioned above, due to the e-arbitration, disputes can be resolved in
different countries across the world. However, the validity of online
arbitration agreement is still questioned. In order to avoid these questions, it
is necessary to pay attention to all the factors. For instance, beginning with the
determination of the validity of the e-arbitration agreement and ending with
the nationality of the e-award. However, it would be better to discuss these
issues.

B. The validity of the e-arbitration agreement

The issue of the validity of the arbitration agreement concluded through
the exchange of electronic messages remains unresolved. It is essential to
identify an arbitration agreement for national courts designed to make
appropriate decisions on the recognition and enforcement of a foreign arbitral
award. There are two forms of an arbitration agreement under the United
Nations Convention on the Recognition and Enforcement of Foreign Arbitral
Awards (hereinafter New York Convention 1958). The first form concerns the
submission to the national court of a genuine agreement to refer the dispute
to the appropriate arbitration. The second form concerns the conclusion of an
arbitration agreement in writing. According to Article VII of the New York
Convention 1958:

“The provisions of the present Convention shall not affect the validity of

multilateral or bilateral agreements concerning the recognition and enforcement of

arbitral awards entered into by the Contracting States nor deprive any interested

party of any right he may have to avail himself of an arbitral award in the manner

and to the extent allowed by the law or the treaties of the country where such award

48 Jacky Fung, Personal Takeaway from the Warzone: Organizing, Preparing and attending a two-
week Virtual Hearing (2020), http://arbitrationblog.kluwerarbitration.com/2020/08/02/personal -
takeaway-from-the-warzone-organizing-preparing-and-attending-a-two-week-virtual-hearing/ (last
visited Nov. 27, 2021).

49 See generally Jana Herboczkova, Certain Aspects of Online Arbitration (2001). Available at:
https://www.law.muni.cz/sborniky/dp08/files/pdf/mezinaro/herboczkova.pdf (last visited Nov. 27,
2021).
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is sought to be relied upon”.>

Based on this provision, it can be concluded that the norms of national law
may consider soft requirements for the form of an arbitration agreement.
Where the provisions of the New York Convention 1958 on a written
agreement apply, the conclusion of an arbitration agreement through the
exchange of electronic documents or messages should not be an obstacle to
the enforcement of an online arbitration award. According to paragraph 2 of
Article II of the New York Convention, “the term written agreement includes an
arbitration clause in a contract or an arbitration agreement signed by the Parties or
contained in an exchange of letters or telegrams”.5' The meaning of Art. II of the
New York Convention 1958 is that the exchange of correspondence is a proper
form of an arbitration agreement, and if the provisions of this rule are
interpreted in relation to modern realities, then the arbitration agreement
concluded by the exchange of e-mail messages or electronic documents must
be recognized as valid.>

Broad interpretation of Art. II of the New York Convention 1958, which
was adopted at the 39th session of UNCITRAL, implies that the list of ways
of exchanging data when concluding an arbitration agreement is recognized
as not exhaustive.>

C. Virtual hearings

One of the most popular practices that is used for arbitration purposes is a
virtual hearing. Nowadays it enables both parties and lawyers to reduce such
costs like travel expenses and other ones. The definition of the virtual hearing
in the e-arbitration is online environment used for hearing. It entails arbitral
tribunal as well as other participants that are related to the dispute. As a
result, they are involved in such processes like the exchange of arguments,
evidentiary hearing and cross-examinations. The main difference between
offline arbitration and online one is that the former is asynchronous. For
instance, filing of written pleadings or correspondence in e-mails.>* However,
in online arbitration can be observed synchronous evidence as well as the
exchange of arguments. In the beginning, it seems that virtual hearing is an
easy way to resolve disputes that happen frequently. Despite this, thorough
analysis demonstrates that legal issues will occur after e-arbitration is

%0 United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards, art. 7
(1958).

11d., art. 2 (2).

52 Jasna Arsi¢, International Commercial Arbitration on the Internet — Has the Future Come Too
Early?, 14 Journal of International Arbitration 209, 214 (1997).

%3 See UNCITRAL, Recommendation Regarding the Interpretation of Article I, Paragraph 2, and
Article VII, Paragraph 1, of the Convention on the Recognition and Enforcement of Foreign Arbitral
Awards (2006).

54 Maxi Scherer, Asynchronous Hearings: The Next New Normal? (2020),
http://arbitrationblog.kluwerarbitration.com/2020/09/09/asynchronous-hearings-the-next-new-
normal/ (last visited Nov. 22, 2021).
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implemented. It includes confidentiality, such barriers like the right of self-
defense and access to justice.

One of the main problems with virtual hearing is synchronous participation.
This type of participation can be an obstacle for arbitrators and councils to
agree on a date or time; the possibility of different time zones for the parties
turther exacerbates this problem. The Seoul guidelines can be shown as one
of the best examples for virtual hearings.® Although this protocol is not
internationally binding, arbitration institutions” adoption of such protocols
may create “soft law” in electronic arbitration.

Confidentiality is one of the most important issue that can be jeopardized in
the online arbitration as well. Even if participants are provided with the
security by software and the process of arbitration is recorded, there is still a
risk of data leak. In addition to that, this software is not autonomous, and it is
operated by the “fourth side”.> Therefore, human control creates additional
risk for confidentiality.

One of the biggest challenges in electronic arbitration is the enforcement of
online arbitral awards. There are still questions about the recognition and
enforcing procedures of online arbitral awards. The final step of arbitration
proceedings is arbitral awards. It includes both awards made by arbitrators
appointed for each case and those made by permanent arbitral bodies to
which the parties have submitted.”” However, arbitral awards are not
explicitly defined in both national and international arbitration legislation.
There are similar requirements provided by both institutional arbitration
rules and national laws.*

After the online arbitration awards are made, the losing party usually
complies with the award. But, if the losing party fails to comply with the
decision, the winning party has to go to the national court to enforce the
decision. After that, the national court considers the procedure for conducting
electronic arbitration, such procedural points as an electronic agreement
between the parties, virtual hearings, the seat of e-arbitration, the use of
evidence from others during the online arbitration procedure, before deciding
on the enforcement of the electronic award. If there are inconsistencies with
the procedural parts of the electronic arbitration proceedings, the court will
likely reject the enforcement of the e-arbitration award. According to the New
York Convention on the Recognition and Enforcement of Foreign Arbitral
Law, there is a requirement of the arbitral awards, according to which, the
party that is going to apply for recognition and enforcement has to provide
the authenticated original award or a certified copy at the time of

% See generally Seoul Protocol on Video Conferencing in International Arbitration (2020).

% Ethan Katsh, Bringing Online Dispute Resolution to Virtual Words: Creating Processes Through
Code, 49 New York Law School Law Review 271, 284 (2004).

57 Supra note 50, art. 1 (2).

%8 Faye Fangfei Wang, Online Arbitration, 130 (2017).
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application.”® According to Article 3 of the New York Convention, which
states “the Contracting State shall recognize arbitral awards as binding and
enforce them in accordance with the rules of procedure of the territory where
the award is relied upon”.®° This means that if the executive state recognizes
the electronic form of the contract, then there should be no obstacles in the
recognition and enforcement of the electronic arbitral award.®

III. European approach in the context of Online

Dispute Resolution

One of the main priorities of the European Union (hereinafter the EU) was
the creation of a common economic market and efficient trade between the
EU member states. Economic globalization and technological innovations
have accelerated trade and service delivery in the EU. This development is
also directly related to electronic contracts concluded between the parties.
Therefore, it became necessary to create legal protection for consumers and
absorb the confidence in transactional transactions with traders, which
ultimately contributes to an increase in the volume of electronic commerce.*
The next documents can be considered as a path for the development of ODR
in EU:

1. The European Commission 30 March 1998 Recommendation on

arbitration 98/257/EC on the principles applicable to the bodies responsible

for out-of-court settlement of consumer disputes;

2. The European Parliament and the Council 08 June 2000 Directive

2000/31/EC on certain legal aspects of information society services, in

particular, electronic commerce, in the Internal Market;

3. The European Commission 04 April 2001 Recommendation 2001/310/EC

on the principles for out-of-court bodies involved in the consensual

resolution of consumer disputes;

4. The European Parliament and the Council 21 May 2008 Directive

2008/52/EC on certain aspects of mediation in civil and commercial matters;

5. The European Parliament 13 September 2011 Resolution 2011/2026(INT)

on the implementation of the directive on mediation in the Member States,

its impact on mediation and its take-up by the courts;

6. The European Parliament 25 October 2011 Resolution 2011/2117 (INI) on

alternative dispute resolution in civil, commercial and family matters.

The above-mentioned Legal Acts have set the stage for further
development of ODR. The following legal acts are considered the most
important in the development of ODR in the EU:

1. The European Parliament and the Council 21 May 2013 Directive

%9 Supra note 50, art. 4 (1) (a).
0 1d., art. 3.

61 Herboczkova, supra note 49.
82 Supra note 19, 9.
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2013/11/EU on alternative dispute resolution for consumer disputes;

2. The European Parliament and the Council 21 May 2013 Regulation

524/2013/EU on online dispute resolution for consumer disputes.

The aim of the Directive 2013/11 is to achieve “a high level of protection of
the rights of consumers of goods and services by filing complaints against
traders using independent, impartial, transparent, efficient, fast and fair ADR
procedures”.®® The scope of the Directive 2013/11/EC applies to disputes
between consumers and traders of EU Member States arising out of sales
contracts or service contracts.®* The exceptions are:%

a) disputes in which the participants are individuals working under an

employment contract or acting as individual entrepreneurs;

b) disputes over customer complaint handling systems organized at the

seller’s premises;

c) disputes about the provision of services of a non-economic nature;

d) disputes between traders;

e) disputes about direct negotiations between the consumer and the trader;

f) attempts to resolve the dispute during the trial;

g) cases initiated by the trader against the consumer;

h) health services.

The Directive 2013/11/EU states that EU Member States shall assist
consumers in resolving consumer disputes of a cross-border nature through
appropriate institutions providing ADR services in the territory of other
Member States.* The Directive 2013/11 provides for the obligation to propose
ADR methods, including all three types (negotiation, mediation and
arbitration) through the ADR entity.®” The Directive 2013/11/EU does not
distinguish between non-binding ADR (mediation, negotiation) and binding
ADR (arbitration).®

A. The Regulation 524/2013/EU

Segmentation of the EU internal market could reduce growth and
competitiveness. The internal market of the EU should be understood as how
consumers carry out their daily lives by purchasing goods. Consumers play a
crucial role in the economic activities of the domestic market and are a central
player. The digital transformation of the market has not spared both traders

8 Directive of the European Parliament and of the Council on Alternative Dispute Resolution for
Consumer Disputes, 2013/11/EU, art. 1 (2013).

8 1d., art. 2 (1).

% 1d., art. 2 (2).

6 1d., art. 14.

57 Pavel Loutocky, Online Dispute Resolution to Resolve Consumer Disputes from the Perspective of
European Union Law: Is the Potential of ODR Fully Used?, 10 Masaryk University Journal of Law
and Technology 113, 166 (2016).

8 Supra note 17, 45.
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and consumers.®” The number of consumers shopping online has grown
significantly over the past two decades. In order to build confidence among
consumers who transact online, there is a necessity to create a reliable and
efficient system that could dismantle barriers.”” ODR is the most appropriate
system to achieve this goal.

The main goal in the adoption of the Regulation 524/2013/EU is to
contribute to the effective functioning of the EU internal market through
consumer protection. Based on Article 1 of the Regulation 524/2013/EU, it is
possible to determine the main objectives in the adoption of this document:”!

1) First of all, it is consumer protection;

2) Secondly, contributing to the efficient functioning of the EU internal
market;

3) Thirdly, the creation of a single EU platform — ODR platform.

One of the main provisions of the Regulation is the scope of its application.
Accordingly, the Regulation 524/2013/EU “shall apply to the out-of-court
dispute resolution, examining and resolving disputes concerning contractual
obligations stemming from online sales contracts concluded between
consumers (the EU residents) and online traders”.”? Considering the
definitions specified in Article 4 of the Regulation 524/2013/EU, it can be noted
that no definition is given to the concept of “online dispute resolution”. It is
stated in 8™ Recital of the Regulation 542/2013/EU that the “ODR offer a
simple, efficient, fast and low-cost out-of-court solution to disputes arising
from online transactions”.”? Therefore, the main features of ODR are:
simplicity, efficiency, fastness, out-of-court solution and online transaction
disputes. Article 5 (1) of the Regulation 524/2013 provides the primary
conditions for the creation of the ODR platform by the European Commission.
The main conditions are:”*

1) maintenance (including translation functions);

2) financing;

3) ensuring the security of information on the platform.

The ODR platform operates in all EU languages and is free. “The ODR
platform should be a single point of entry for consumers and traders to out-
of-court dispute resolution”.”> The Member States should establish at least
“one ODR contact point” to assist users of the platform.”

89 Regulation of the European Parliament and of the Council on online dispute resolution for
consumer disputes, No 524/2013, recital 6 (2013).

0 Ibid.

n1d., art. 1.

21d., art. 2 (1).

3 1d., recital 8.

" 1d., art. 5 (1).

5 1d., art. 5 (2).

6 1d., art. 7 (1).
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B. Complaint procedure according to the Regulation 524/2013

Parties wishing to file a complaint through the ODR platform must
complete an electronic complaint form.”” It should be noted that ease of
accessibility and user-friendliness are essential requirements for an electronic
complaint.”® All information provided in the e-complaint must be correct and
complete. Completion of an e-complaint “shall be sufficient to determine the
competent ADR entity”.” If the information specified in the e-complaint is
incomplete or inaccurate, the ODR platform must inform the relevant party
that the e-complaint will not be considered unless the inaccuracies are
eliminated. After eliminating all inaccuracies in the e-complaint, the ODR
platform must immediately send the e-complaint to the relevant party. Once
a consumer and trader agree on an ADR institution that will resolve their
dispute, the ODR platform automatically transmits the complaint to that
institution.® “If the parties fail to agree on an ADR entity within 30 calendar
days after the submission of the complaint or if the ADR entity refuses to take
the dispute, the complaint will not be processed further”.®! The authorized
ADR institution processes the case completely online and achieves the result
within 90 days. Traders can complain against consumers only in the case if
consumers reside in such countries as: “Luxembourg, Poland, Belgium and
Germany” .82

The European Commission has an obligation to report to the European
Parliament and the European Council on the functioning of the ODR platform
annually.®® There are three reports from the European Commission on the
functioning of the ODR platform (hereinafter First Report 2017,% Second
Report 2018,% Third Report 2019%).

After reviewing all three reports, leads to the following conclusions:

1. Most of the complaints relate to the following retail sectors, respectively

2017-2019: a) airlines (8.5%, 13%, 14%), after the outbreak of COVID-19,

almost all flights were suspended; therefore, it can be predicted that the

number of complaints against traders in the airline’s domain was sparkled;

71d., art. 8 (1).

8 Ibid.

®1d., art. 8 (2).

801d., art. 9 (6).

811d., art. 9 (8).

82 See The European Commission, Complain against a Consumer. Available at:
https://ec.europa.eu/consumers/odr/main/?event=main.trader.register (last visited Dec. 30, 2021).

8 Supra note 69, art. 21 (1).

84 See The European Commission, First Report to the European Parliament and the Council on the
functioning of the European Online Dispute Resolution Platform established under Regulation (EU)
No 524/2013 on Online Dispute Resolution for Consumer Disputes (2017).

8 See The European Commission, Second Report to the European Parliament and the Council on the
functioning of the European Online Dispute Resolution Platform established under Regulation (EU)
No 524/2013 on Online Dispute Resolution for Consumer Disputes (2018).

8 See The European Commission, Third Report to the European Parliament and the Council on the
functioning of the European Online Dispute Resolution Platform established under Regulation (EU)
No 524/2013 on Online Dispute Resolution for Consumer Disputes (2019).
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b) clothes and shoes (11%, 11%, 10.6%); c) ICT goods (8%, 8%, 6%);

2. The peak of the growth of complaints covers the months of November-

January (about 3-4 thousand complaints); the reason for the increase is

probably due to the seasonal peak of online purchases;

3. Most complaints are filed in such countries: Germany, England and

France (approximately 5-6 thousand);

4. The dramatic increase of awareness and interest among the people. Just

in the first year of operation, the website received approximately 1.9

million people; this number was reached its peak in 2018 at 5 million

people;

5. Cross-border issues. The data of the three reports show that around 40%

of complaints on the ODR platform are cross-border;

6. The data reveals that around 80% of the complaints were closed

automatically within 30 days deadline period, and around 2% of

complaints reached an ADR body;

7. Approximately 10% of the cases were refused by traders.

In 2019, specific changes were made to the ODR platform. The visitors were
asked to pass the so-called “self-test” according to the new changes. Through
self-testing, visitors could determine which solution method would be most
appropriate or beneficial for their problem and contact the trader bilaterally,
the European Consumer Center, or directly with the ADR organization.?
After the adoption of the new self-testing system, statistics reveals that the
interaction of visitors with the platform increased fourfold compared to when
consumers could only file a complaint. Therefore, the number of complaints
decreased, as the consumers found out that this method of the resolution was
not optimal for their problem.

IV. Artificial Intelligence in the Online Dispute

Resolution

The ODR system can be divided into two generations. In the first
generation of the ODR system, the key link is the person himself, making
appropriate decisions independently. In other words, in the first generation
of the ODR system, the dominant role is played by arbitrators, mediators or
other third parties who have the appropriate skills.®® Undoubtedly, the use of
electronic tools in this system is also necessary to resolve a dispute, however,
electronic tools are considered auxiliary, not having independence. The main
purpose of electronic tools is to help to simplify data management and
improve communication between parties.

87 Ibid.
88 Davide Carneiro, Paulo Novais, John Zeleznikow and José Neves, Conflict Resolution and Its
Context, 215 (2014).
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1. Second generation or fourth and fifth party ODR systems

In this system, technology plays a more active and decisive role in dispute
resolution. This type of ODR system goes beyond the usual ODR process and
is used to generate ideas, define strategies, and make decisions.?* The role of
people in this system is small. Sophisticated technologies used in the second
generation of ODR systems include not only the use of communication
technologies but also artificial intelligence (hereinafter Al), through which
logical conclusions are made. Al in the ODR system is currently developing
rapidly, but there are still doubts about the use of artificial intelligence, which
is explained by the danger of replacing people with it.”* In order to understand
the use of Al in the ODR system, first, the legal definition of AI should be
reviewed.

In April 2021, the European Commission published the Proposal for a
“Regulation Laying Down Harmonized Rules on Artificial Intelligence (hence
Artificial Intelligence Act) and Amending Certain Union Legislative Acts”.”!
The goal of the initiative is to create the first EU legal framework governing
the entire lifecycle of Al use in all sectors. The document does not disclose the
concept of artificial intelligence; however, it defines four main risk-based
approaches to using Al:

1) minimal risk;

2) limited risk;

3) high-risk;

4) unacceptable risk.

Al system or Al can be described as a software or hardware device that
displays behavior that imitates intelligence, including collecting and
processing data, analyzing and interpreting the information received and
endowed with autonomy to perform any actions to achieve specific goals.

2. The use of Al in the ODR system

The use of Al in legal practice, as well as in arbitration by the academy, has
been discussed for several years. Science often indicates the possibility of
using Al in arbitration as an auxiliary tool for arbitrators or even wholly
replacing arbitrators with Artificial Intelligence. According to Christine Sim
artificial intelligence has the possibility to take over the arbitration. She
assumes that Al can replace arbitrators and is theoretically feasible: arbitrators
have the right to refer a dispute to an arbitrator freely and the concept of an
arbitration agreement does not require the mandatory participation of a

8 Ibid.

% Ibid.

%1 See Proposal for a Regulation of The European Parliament and of The Council Laying Down
Harmonised Rules on Artificial Intelligence (Artificial Intelligence Act) and Amending Certain
Union Legislative Acts (2021).
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human arbitrator.”? Also, he notes that the parties can enter into an agreement
on the transfer of the dispute for resolution by the Al, and such an agreement
could be enforced under the New York Convention 1958.%
Nevertheless, there are also certain obstacles to the possibility of the
functioning of arbitration through Al:
1) AI bias. This obstacle is due to the fact that Al can inherit from the
practice embedded in it. The possibility of bias against companies, which
are in most cases the winning side, remains open.**
2) Lack of sufficient data. As is known, in contrast to court proceedings,
arbitration is carried out confidentially; therefore, there is no sufficient
open data on previously considered cases. Al systems are based on
information extracted from data and decision making by Al algorithms. In
this case, the arbitral awards should be publicly available rather than
confidential.?
3) Al as a Black Box.”® Problems related to the legitimacy of decisions
made. Al decision-making systems do not explain how the decisions were
made, while in traditional arbitration, a human arbitrator gives legitimacy
to the arbitral award.”
4) A subject of law or an object. The subject of law is considered a person
who has the right to exercise subjective rights and bear legal obligations,
and the object is accepted — the legal relationship itself. The lack of sole
recognition of Al as a subject or object of law, in theory, creates legal
uncertainties concerning Al arbitrators. Also, according to the laws of
many countries, an arbitrator must have specific personality characteristics
— intelligence, independence, impartiality, “diligence”.?® “Concept of fair
justice is inseparable from human ethics”.*” It is difficult to imagine that the
parties would want their case to be considered by the Al arbitrators since
it seems impossible to interview the Al arbitrators, devoid of the emotional
responsiveness and “sociological trace” characteristic of a human being.!®
5) Being heard. Will the Al detect the parties” bad faith behavior in the

92 Christine Sim, Will Artificial Intelligence Take over Arbitration?, 14 Asian Journal of International
Arbitration, 5 (2018).

% Ibid.

% Jean R. Sternlight, Creeping Mandatory Arbitration: Is It Just?, 57 Stanford Law Review 1631,
1650 (2005).

% Malatesta Alberto and Sali Rinaldo, The Rise of Transparency in International Arbitration: The
Case for the Anonymous Publication of Arbitral Awards, 72 (2013).

% Gizem Halis Kasap, Can Artificial Intelligence (‘AI’) Replace Human Arbitrators?, 2 Journal of
Dispute Resolution 219, 229 (2021).

97 Sim, supra note 92, 12-13.

% Maud Piers and Christian Aschauer, Arbitration in the Digital Age, 50 (2018).

9 Zbyné&k Loebl, Can a Robojudge Be Fair? (2019),
http://arbitrationblog.kluwerarbitration.com/2019/12/16/can-a-robojudge-be-fair/ (last visited Dec.
18, 2021).

100 Mmurpuit B. Kpacukos, Hckyccmeennwiii Mnmennexm: Ipobremvr u Ilepcnexmuen
Hcnonvzosanusa 6 Ilpaxmuxe Mesicoynapoonozo Apoumpaoica, 4 Tocynapcrso u Ilpaso 122, 127
(2021).
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process? Will the parties’ right to be heard be respected? Without adequate

flexibility and control over the process, the effectiveness of artificial

intelligence as an arbiter is nothing more than a myth.

Al can be used to research law and analyze the parties” positions to the
dispute, including comparing the conclusions of human arbitrators with the
decisions of Al arbitrators. Therefore, at present, full or partial replacement of
a human arbitrator is inconceivable and the participation of a human
arbitrator is a key condition for an arbitration procedure.!™

Conclusion

Tracking the historical development of the ODR is a clear example of the
fact that the potential for using the ODR is very high. The functioning of the
ODR over a 30-year period of development shows positive trends in the use
of these tools to resolve, in most cases, commercial disputes. ODR methods
have become new mechanisms for resolving disputes arising from electronic
contracts. It should be noted that traditional dispute resolution mechanisms
should not be viewed as a competitor or alternative to ODR. ODR emerged as
a result of technological progress and went beyond the ADRs. It must be
recognized that the potential for using ODR is not only to be used to resolve
disputes for online disputes but also for offline disputes. In particular, the
year 2020 has further strengthened the development of ODR also in offline
disputes. Not the adoption of an internationally binding document in the
ODR, but only technical recommendations and the lack of a comprehensive
concept in the ODR is a barrier to the development of the ODR. In most cases,
all states” adoption of an internationally binding document is impossible since
the Member States have their interests and points of view. However, in order
to achieve effective results, the countries of the world must come to a certain
consensus. Until a certain consensus is reached, countries themselves must
develop ODR methods on their own. This development at this point occurs
mainly at the local level, which gives a certain impetus to the development of
the ODR. The lack of a single accepted concept of ODR, in my opinion, is due
to the constant development and change of technological capabilities. I think
in such a constant development of digital technologies, the adoption of a
single concept of ODR could limit the application of new technologies in the
future. Therefore, in my opinion, it is better to define the areas of mandatory
and alternative (at the discretion of the parties) application of the ODR.
Despite the absence of a uniform internationally accepted agreement on the
applicability of the ODR, the parties are free to resolve the dispute using the
ODR to the extent that the forms of resolution are appropriate to their dispute.

Having considered the forms of the ODR, it can be concluded that as a
result of their application, many legal questions and uncertainties arise.

101 Piers and Aschauer, supra note 97, 48.
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Unlike traditional arbitration, where decisions are coercive in recognition, the
issue remains open in online arbitration. After analyzing the New York
Convention 1958, the process of enforcement of traditional arbitral awards can
be and applies to an online arbitration award, as soon as it is necessary to
clarify the procedural principles of online arbitration so that the criteria for
enforcement could be clear for parties and law enforcement.

The European Practice of Laws and ODR Platform functioning is a clear
example of the rapid development and high potential of ODR. Statistics only
in recent years show how the flow of people who have turned to resolve
disputes through the ODR has increased. It is much better, more efficient and
faster than, for example, the same litigation or the traditional method of
alternative dispute resolution. Thus, both parties maintain their funds and
business relationship despite the dispute arising. Therefore, the Win-Win
solution is considered beneficial for both parties.

Due to the listed issues in the application of Al, at the moment, it is not
possible to use Al in dispute resolution in ODR. However, further
development will be able to clarify the application of Al in ODR.
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Sevil Haziyeva”

YERALTI SULAR HUQUQUN OBYEKTI KiMI:
AZORBAYCAN RESPUBLIKASI VO BEYNOLXALQ
QANUNVERICILIKDO YERALTI SULARIN
ToNziMLONMOsI, IsTiFADOSI vo MUHAFizosi
MOSOLOLORI

Amnnotasiya

Mogalada yeralti sularin getdikca artan shamiyyati va hiiquqi tanzimlonmasinin miixtalif
aspektlari arasdirilmis, hamin su obyektlari tizarinda miilkiyyatin tarixan formalasan va hal-
hazirda da 0z aktualli§imi qoruyub-saxlamag bacarmis miixtalif formalar: atrafli sakilda
incalonmis, bu sahada Amerika Birlosmis Statlarmmn ganunvericiliyi va Azarbaycan
Respublikast qanunlarimin xarakterik xiisusiyyatlori arasdinlaraq miiqayiso edilmisdir.
Eyni zamanda maqalada yeralt: sulardan milli qanunvericilik carcivasinda istifada gaydalar:
va sartlari gOstarilmis, yeralti sularin tonzimlonmoasi sahasinda faaliyyat gOstaran icra
hakimiyyati orqanlarimin salahiyyatlari, faaliyyatlarinin asas istigamoatlori iizro miixtalif
manbalara istinad edilmoakla tadqgiqat aparilmisdir. Bundan alava, yeralti sularn asas
cirklonma manbalarina digqot cokilarak onlarin hiiqugi miihafizasinin asaslari 6yranilmis,
mijvafiq normativ hiiquqi aktlarda yeralti sularla baglh olan hiiquq pozuntularina tatbig
edilon inzibati tonbeh tadbirlari, cozalar va s. arasdirilmisdir. Son olaraq, maqalada
beynalxalq sahada nizamlanma iiciin asas olan ganunvericilik aktlar1 tadgiq edilmis,
beynalxalq praktikaya yerli qanunvericilikdo hansi daracada riayat olunmasi masalasi
arasdirilmis, miiayyan catismazlig va bosluglara digqat cokilmisdir.

Abstract

The article examines the growing importance of groundwater and various aspects of its legal
regulation and examines in detail the various forms of ownership of these water bodies that
have historically formed and are still relevant today, as well as the characteristics of United
States of America legislation and the laws of the Republic of Azerbaijan were investigated
and compared. At the same time, the article shows the rules and conditions of use of
groundwater within the framework of national legislation, conducted a study with reference
to various sources on the powers of the executive authorities in the field of groundwater
regulation, the main areas of activity. Moreover, the main sources of groundwater pollution,
the basics of their legal protection, the relevant regulations, administrative sanctions,
penalties, etc. applied to violations of groundwater rights have been researched. Lastly, the
legislative acts that are the basis for regulation in the international arena have been studied,
the question of the extent to which international practice is observed in local legislation has
been investigated, and certain shortcomings and gaps have been noted in the article.

MUNDORICAT

* Bak1 Dévlot Universiteti, Hiquq fakltasi, 3-cii kurs talobasi.
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tiasir diinyada comiyystin ve elaco da dovlatlarin an mithiim

vozifelarinden biri da planetin ekoloji balansimmin qorunub

saxlanilmas1 ve ekoloji obyektlarin magsadauygun, aglabatan
formada istifadesidir. Bildiyimiz kimi, ekoloji manbalarden istifadenin on
mithiim prinsiplerinden biri de onlarin an asas ehtiyaclar iiglin istifads
edilmasi vo bu zaman golacak nasillorin manafeyinin nezars alinmasidir. Bu
xiisusda “aglabatan istifade” dedikde israf¢iigin qarsisimi almagqgla su
obyektlorinin galocokda barpa edilmasine sorait yaradacaq sokilds effektiv
istifadasi nazards tutulur.!

Adigakilon sahada aparilan fealiyyetin baslica istiqamatlarinden biri otraf
miihitin an shamiyyatli {insiirlerinden olan suyun istifadssi ve miihafizasi
masalasidir. Malum oldugu kimi, Yerin su tebaqesi hidrosfer adlanir va an
timumi manada hidrosferin diinya okeani, kontinental sular ve yeralt1 sulara
boliinmasi gebul edilmisdir.? Yeralt: sular insanlar, straf miihit ve biitovliikde
Yer planeti tigciin mithiim hayati resurslardan biri hesab olunur. Yer sathinin
altinda yerlasan sular planetin sirin su ehtiyatimin 98%-ni tagkil edir ve bu da
orta hesabla istehlak edilon timumi suyun t¢ds birine bsrabardir.®* Bu
giymeatli su manbaleri diinya shalisinin 50%-o gadarini tamamils ve ya
gisman i¢moali su ile temin edir ve hamginin kend teserriifat: tiglin suvarma
suyunun texminen yarisinin (43%-i) menbayidir.* Diinyada yasayan 2,5

! Brian E. Gray, The Reasonable Use Doctrine in California Water Law and Policy, 83 (2015).

2 Honifs Babayev, Ekologiya vo Muasir Hidrosfer, 88 (2007).

% Natalie Parletta, The Importance of Groundwater and of Predicting Human Impacts on It (2020),
https://www.forbes.com/sites/natalieparletta/2019/07/17/the-importance-of-groundwater-and-of-
predicting-human-impacts-on-it/?sh=e1b31f01614b (son baxis 20 dekabr 2021).

4 The Groundwater Project, The Importance of Groundwater, https://gw-project.org/the-importance-
of-groundwater/ (son baxis 23 dekabr 2021).
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milyard insan iglin giindalik suya olan ehtiyaclarini 6demak boyiik olciida
yeralt1 su ehtiyatlarindan asilidir.> Yeralt: su ehtiyatlarimin boytik bir qismi
yerin tokinds yerlasir. Maraqlidir ki, planetds sath sularinin yox daracesinda
oldugu yerlards belo yerin tokinde yeralt1 su moanbalori askar olunaraq
istifadeya verilir. Belo ki, alverigsiz hayat soraitlorine gora yasayisin
miimkiinsiiz oldugu Saxara sehrasinda 150-200 metr darinlikde yeralt:
sularin varlig1 agkar edilmisdir.® Bu da 6z novbasinds, yeralt: sularin diinya
tizorinde paylanmasi veziyyetinin seth sularina nisbatde olduqca farqli
oldugunu gostarir.

Diinyanin har bir 6lkasi 6z arazisinda yerlason va istifadaya yararli soth vo
yeralt1 su ehtiyatlarim1 Oyronarek miivafiq statistikalar hazirlayir, su
moanbalarinin yerlosdiyi yerlori askar etmoaklo onlarin miihafizasi {i¢tin
miivafiq todbirler goriir. Bu magsadls Azarbaycan Respublikasinda da yeralt1
su ehtiyatlari ilo bagli bir sira tonzimlonmaolar hayata kegirilir. Olkemizin su
tominat1 bir ¢ox spesifik xiisusiyyatlora malikdir. Belo ki, bu tominat su
anbarlarinin komayi ils yeralt: sulardan, hamg¢inin Kiir vo Araz kimi boytik
caylardan alinur, lakin adi ¢okilen caylar, elaco do diger igmali su manbalari
0z baslangicini Ttiirkiye, Rusiya ve Giirciistan kimi qonsu 6lkalarden gotiirtir.

Qeyd etmoak lazimdir ki, Azarbaycan Respublikasi diinyada sudan asili
olkalar arasinda 16-c1 yerdadir.” Bundan slavs, Conubi Qafqazin timumi su
ehtiyatlarimin comi 10%-i Azarbaycan Respublikasinin payina diisiir.® Mahz
bu sebabdan 6lkads yerlason yeralti sularin magsadauygun istifadesi xiisusi
ohamiyyat kesb edir.

Yuxarida sadalanan faktlara osasen bildirilmalidir ki, yeralt1 sularin
beynolxalq, regional vo yerli qanunvericilik soviyyasinde tonzimlonmasi bir
cox dovlatlarin ve tagkilatlarin daim diqqgst markszindadir. Maqalads ds bu
giymatli manbalorin shoamiyyeti nazere alinaraq yeralt: sularin bugiinkii
hiiqugi rejimi, Azarbaycan Respublikasi qanunvericiliyinin mdiixtalif
normativ aktlarinda tenzimlenan istifade vo cirklonmadan miihafizasi ile
bagli normalar arasdirilacaq, elaco do Azarbaycan Respublikasinin yeralt:
sularla bagh ratifikasiya etdiyi beynalxalq miiqavilelar tahlil edilacak, sonda
qanunvericilikdeki bogluq ve catismazliqlarla bagh miivafiq tovsiyeler
verilacokdir.

® Yeno orada.

6 Babayev, yuxarida istinad 2, 92.

" Hubert Lohr, Samil Hiiseynov, Maqsud Babayev vo Teymur Osmanov, Birlogsmis Millatlor
Toskilati/Qlobal Ekoloji Fond IT Kiir Layihasi - Azorbaycanda Su Sektorunda Mévcud vo
Planlasdirilan Qanunlar, Qaydalar vo Onlarin Tatbigetms Mexanizmlori, 20 (2018).

8 flham Mommadov, Azarbaycanda i¢gmoli Su Problemi: Dévlot Nozarati va ictimai Masuliyyat, 7
(2010).
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I. Azarbaycan Respublikasi arazisinda yeralt1 sularin
hiiquqi rejimi
A. Yeralt1 sularin anlayisi, shamiyyati ve yeralt1 su manbalari

tizorinds miilkiyyot

Yeralt1 sular igtisadi, sosial, ekoloji ve siyasi baximdan miihiim shamiyyat
kosb edir. Belo ki, iqtisadi baximdan yeralt: sular Tiirkiys, Pakistan, iran islam
Respublikasi, Meksika vo s. kimi Olkalarde senaye vo kond tosorriifatinin
miixtalif sahalarinda genis sokilda istifads olunur.® Sosial aspektdon bu sular
diinya ohalisinin yarisindan ¢oxunun asas su ehtiyaclarinin garsilanmasina
xidmat edir.’® Masalon, “Azarsu” A¢iq Sehmdar Comiyyati kommunal-moisat
tominat: ictin ham sath sularindan, ham da yeralt: sulardan istifads edir.!!
Ekoloji cohatdan yeralti sular sath sularinin, eloca do koklari torpaqla six bagh
olan agaclarin ve diger mikroorqanizmlorin gidalanmasimin asas
vasitelorindendir.

Yeralt1 sularin bu gqader miihiim shamiyystine baxmayaraq onlara hom
beynolxalq, hom da yerli qanunvericilikde nisbaton az diqqgat yetirilmis va
oldugca mehdud sokilde tenzimlonmisdir. Olkemizds yeralt1 sularin
tonzimlanmasi Su Macallasi, “Yerin toki haqqinda”, “Su tachizat1 va tullanti
sular1 haqqinda”, “Otraf miihitin miihafizesi haqqinda”, “Baladiyyalarin su
tosorriifat1 hagqinda” ve bir sira basqa ganunlar ve Nazirlor Kabinetinin
miivafiq qorarlari ilo mesalen, “Sudan istifade Qaydalarinin tesdiq edilmasi
hagqinda” Azarbaycan Respublikas: Nazirlor Kabinetinin Qoarari, hamginin
Ekologiya vo Tabii Sarvetlor Nazirliyinin metodiki gostarislari va s. ilo hoyata
kegirilir. Sadalanan normativ aklarda yeralt1 sulardan miivafiq maddalarda
va bandlards bahs edilmis, mahiyystins toxunulmus, lakin har hansi vahid va
sistemli tenzimlenma aparilmamisdir. Azarbaycan Respublikasinin Su
Macallasinin 7-ci maddasinds yeralt: sulara bels bir anlayis verilmisdir:

“Yeralt: su obyektlorina yerin tokinda yerlason geoloji strukturlarda toplanmisg

sular daxildir” .12

Homin  maddade  yeralt: su  obyektlorinin  dairesi = de
miieyyanlagdirilmisdir:*®
e “sulu horizont — yerin tokinda geoloji struktur daxilinds yerlagan,

masamalarinda, ¢atlarinda va bosluglarinda hidravlik alagali sular toplanmis
siixurlar tabagasi (lay);
e yeralt1 su hovzasi — yerin takinda miiayyon geoloji struktur daxilinda yerlagan

°S. Siebert, J. Burke, M. Faures, K. Frenken, J. Hoogeeven, P. Déll, F. T. Portmann, Groundwater
Use for Irrigation — A Global Inventory, 14 Hydrology Earth System Sciences 1863, 1871 (2010).
10 Yuxarida istinad 4.

11 Ramcand Oad, Dennis Vigelnz, Ted Patterson, Stiv Parsons, Markazi vo Qorbi Asiyada Su
Ehtiyatlar1 Sektoru iizro Strategiyalarin Islonib Hazirlanmasi: Azarbaycan Respublikasi, 25 (2015).
12 Azorbaycan Respublikasiin Su Macallosi, mad. 7 (1997).

13 Yenos orada.
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sulu horizontlarin, sulu catlarin macmusu;

e yeralt su yatagr — sulu horizontun yeralt: sularin ¢ixarilmas tigiin alverisli

saraiti olan hissasidir”.

Bu maddoaye asason ganunvericilikda yeralt: sulara sadace su menbasi
olaraq deyil, eloco do kompleks obyekt kimi baxildigini miisahide etmak
miumkiind{ir.

Yeralt1 su obyektlori tizorinde mdiilkiyyat hiiququ masalasi do oldugca
ziddiyyetlidir. Belo ki, “godim Roma hiiququnda formalasan ve miiasir
dovrde bir sira kontinental hiiquq o6lkslarinin qanunvericiliyinde gabul
olunmus konsepsiyada yeralt1 sular tizarinds miilkiyyet torpaq tizerindaki
miilkiyyetlo birbasa baghdir. Yoni torpagin sahibi eyni zamanda heamin
torpagin alt sathinde yerlason yeralt: sularin da sahibi hesab olunur”.'* Digar
bir yanasma ise yeralt: sularin konkret soxslarin fordi miilkiyyatinde deyil,
comiyyat tizvlorinin tmumi miilkiyystinde olmasi ilo baghdir. Bu
nazariyyoaya gore har kasin asas ehtiyaclar: {iciin yeralt1 sulardan istifadoya
barabor hiiquqlar1 vardir.’> Bu yanasma bozi dini menbalards do 6z aksini
tapmigdir. Masalon, Islam qanunlarinda “susuzluq haqqi (haqq-1 surb)”
anlayisina goro heyvanlarin da insanlarla berabar tomiz sudan istifade
hiiquglar vardir.1®

Yuxarida sadalanan konsepsiyalara diqqet yetirarken goriiniir ki, yeralt: su
ehtiyatlar1 tizerinde miilkiyyat hiiququnun miieyyenlosdirilmasi ictimai
hayatda ve hiiquqda kifayet qodar problemli masalalorden biridir. Bels ki,
yeriistii su ehtiyatlarinin askarliq xarakterinoe gore tonzimlonmaosi rahatdir,
¢iinki bu zaman onlarin harada yerlosdiyi ve hansi subyekts moxsus
torpaqdan kegdiyini asan bir sakilde miiayyenlasdirmak olur. Bundan farqli
olaraq yeralt1 su ehtiyatlar1 yer sathinin altinda yerlssdiyindan ¢ox vaxt gizli
olur ve onlar1 konseptuallagsdirmaq daha ¢atin hesab olunur. Bu baximdan
miixtalif O6lkslerin ganunvericiliyinde movcud olan yanasmalar da bir-
birinden forqlonir. Masalan, yeralt: sularin an detalli vo aydin tonzimlandiyi
olkalarden biri olan AB$-da bu sahadaki praktikani analiz etsak, masals daha
anlagigh olar.

Amerika Birlogmis Statlarimin yeralti sularla bagh qanunvericiliyinin
oldugca maraql inkigaf tarixi vardir, bels ki, bu normalarin tekamiilii
miixtalif formalarda bas vermisdir. Qanunvericilikde miilkiyyat ve istifads
hiiquglan ferqli nazeriyysler asasinda formalagmigdir:'”

1. Miitlaq hokmranlq (“miitlaq sahiblik” ve ya “isgal hiiququ”);

2. Korrelyativ hiiquqlar;

14 Food and Agriculture Organization of the United Nations, Groundwater Management — the Search
for Practical Approaches, § 5 (2003).

15 Yens orada.

16 James L. Wescoat Jr., The “Right of Thirst” for Animals in Islamic Law: A Comparative Approach,
13 Environment and Planning D: Society and Space 637, 637 (1995).

17 Joseph W. Dellapenna, A Primer on Groundwater Law, 49 Idaho Law Review 265, 269 (2013).
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3. Mansubiyyat hiiququ.

Miitlaq h6kmranliq konsepsiyasi birbasa olaraq miilkiyyete miitlaq sokilds
sahib olma gaydasini miiayyan edir.’® 19-cu asrds formalasan bu nazariyyaya
asasan torpaq miilkiyyaetgisi olan soxs, eyni zamanda onda yerlason yeralt1
sularin da miilkiyyatgisi hesab olunurdu. Buna baxmayaraq bu hiiquq “tutma
qaydas1” ¢arcivesinds hayata kegirilir, yoni torpaq miilkiyyatgisi yeralt: suyu
hor hansi bir formada “isgal etmirse” (moaselon, suyun quyu qazilaraq
¢okilmoasi), onun miilkiyyst hiiququ yaranmir.’” Bu konsepsiya mahz
Pensilvaniya Ali Mahkemaosinin Westmoreland Cambria Nat. Gas Co. v. Dewitt*
olan mahkamso isinda verdiyi gorara asaslanir. Mohkema gotnamasine gore
“su, neft va qaz, heyvanlarla analoji xiisusiyyatlora malikdir, bu maddalor digar
minerallardan forqli olaraq sahibinin iradasi olmadan mévcud oldugu yerdon
uzaglasmaq qabiliyyatina sahibdir. Homin maddalor miilkiyyatcinin torpaginda
oldugu dovrda onun nazaratina tabedir, lakin onlar basqa miilkiyyatcinin torpagina
harakat etdikda, ke¢mis sahibin onlara olan hiiququ itir. Bununla birlikda, miilkiyyatci
sudan aglabatan sakilda, yoni suyun monbasina zarar vurmadan va atraf miihiti
cirklondirmadon istifada etmali va digar saxslarin (asason 6z torpagina gonsurmadan
va oatrafda olan torpaglarin sahiblorinin) hiiquglarina zarar vermamalidir” !
Uzorindon toxminen 2 asr kegmis bu konsepsiya artiq qiivvesini itirmek
tizradir, bels ki, bu qayda ABS-nin sadacs bir nego statinda — Indiana, Texas
va Mends miiayyan mahdudiyyatlarls tatbiq olunur.??

Digor bir konsepsiya iso korrelyativ hiiquqlar konsepsiyadir. Amerika
moahkomolari “korrelyativ hiiquqlar” ifadesini ilk defe XX asrin avvallarinda
Minnesota vo Nyu-Cerside toqdim etmisdir.?® Adi ¢okilon yerds bu ifade
yeralt1 sularin ticarat magsadils kiitlovi ¢ixarilmasinin qarsisini almaq ve ya
mohdudlasdirmaq {igiin istifads edilmisdir.* Kaliforniyada ise bu termin
forqli formada istifade edilmisdir. Kaliforniya mehkemasinin Katz v.
Walkinshaw? mahkema isi ilo bagl olan qararina asasen korrelyativ hiiquqlar
imkan verir ki, en az1 suvarma magqsadile su menbasi axtaran yeralt: su
istifadagilori hamin manbalari 6z torpaq sahelarine miitenasib olaraq
paylassinlar.® Yoni bu yanasma yeralt1 su monbalorinin iizerinde hiiquqi
iddias1 olan saxslar arasinda boliisdiiriilmasini talsb edir.

Diger maraqli bir yanagma iss mansubiyyet hiiququ (appropriative rights)

18 Yeno orada, 270.

1% Yeno orada.

20 Westmoreland Etc. N. Gas Co. v. DeWitt, 18 A. 724 (1889). Burada bax:
https://cite.case.law/pdf/568976/Westmoreland%20N.%20Gas%20C0.%20v.%20DeWitt,%20130%2
0Pa.%20235%20(1889).pdf (son baxis 20 dekabr 2021).

21 Yeno orada, 240.

22 Dellapenna, yuxarida istinad 17, 274.

2 Yeno orada, 276.

2 Yeno orada.

% Katz v. Walkinshaw, 74 P. 766 (1903). Burada bax: https://casetext.com/case/katz-v-walkinshaw
(son baxis 4 dekabr 2021).

% Yuxarida istinad 17, 276.
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ilo baglidir. Nezariyye 19-cu asrde Kaliforniyada mévcud olan va inkisaf eden
madangilik faaliyystinin mahsulu olmusdur.?” Bu hiiquq “vaxtda birinci olan
hiiqugda birinci olandir” ideyasina asaslanir (“first in time is first in right”).?
Yoni yeralt1 su yerloson hovze ilk kim terafinden alde olunarsa, sahiblik
hiiququ da mahz ona maxsus olur. Mansubiyyat hiiququ, timumiyyatls, su
ehtiyatlar: tizerindaki fiziki nezarate ve onun faydal istifadasine asaslanir.”
Bu hiiququn daha bir maraql cahati ise suyun davaml istifadssinden asili
olmasidir, yoni su manbeyindan istifades edilmamasi naticasinde mansubiyyat
hiiququ da itirile bilor.%

Olkemizde su obyektlori iizerinde miilkiyyat hiiququ Amerika
tocriibasindon bir sira olametlorine gdre forqlenir. ik olarag, Amerika
ganunvericiliyindoki ~ subyektiv = yanasmadan farqli olaraq yerli
ganunvericilikde miilkiyyet hiiququ su obyektlarinin yerlosma formasindan
asili olmayaraq timumi tonzimlanir, onun sath vo ya yeralt1 su obyekti olmasi
ganunun goziindo els bir forq yaratmir. Eyni zamanda milli ganunvericilikda
su obyektlarinin boytiik bir gismi tizerinds miilkiyyet hiiququ ayri-ayr fiziki
vo ya hiiquqi soxslore deyil, mohz dovlete mexsusdur.?! Azarbaycan
Respublikasinin Su Macallasinin 5-ci maddasine goro ise “yeralt: sular
Azarbaycan Respublikasinin su  fonduna daxildir”3> Su Macallesinin 12-ci
maddasina asasen isa “Xozar donizinin (goliiniin) Azarbaycan Respublikasina
mansub olan bolmasi, sarhad su obyektlori, dovlat va yerli shamiyyatli yeriistii va
yeralti su obyektlori, xiisusi qorunan su obyektlori dovlata maxsusdur va bu obyektlar
qanunvericilikdo miiayyon edilmis qaydada istifadays, icaraya va baladiyya
miilkiyyatina verila bilor”.3* Hamin macallenin 14-cti maddaesine gora “xiisusi
miilkiyyatda olan torpaq sahalarinda yerlagan, basqa su obyektlori il hidravliki alagasi
va axart olmayan kicik sututarlar qanunvericiliklo miiayyon edilmis qaydada xiisusi
miilkiyyata verila bilar”.3* Bu hiiquq Azarbaycan Respublikasinin vatandas:
olmayan saxslara va xarici dovlstlarin hiiquqi sexslerine samil edilmir.?* Bu
da o demokdir ki, torpaq tizerindaki miilkiyyet rejimi, analoji olaraq su
manboloari ti¢lin do totbiq edilir.

Su ehtiyatlariin boyiik bir gismi dovlete mexsus oldugundan onlarin
istismari, istifadesine nazaret ve miihafizasi masslaleri do miivafiq dovlat
orqanlar1 (Ekologiya ve Tebii Sarvetler Nazirliyi, “Azersu” ASC, Dovlet Su
Tesarriifat1 Agentliyi vo s.) torafinden hayata kegirilir. Bu orqanlarin yeralt:
sular sahasindaki fealiyystlori iss 6z mazmununa gors forqlenir. Belo ki,

27 Yeno orada, 298.

2 Yeno orada.

29 EERC, Water Appropriation Systems, 2. Burada bax: https://undeerc.org/water/decision-
support/water-law/pdf/water-appr-systems.pdf (son baxis 5 dekabr 2021).

30 Yeno orada.

8! Yuxarida istinad 12, mad. 12.

32 Yeno orada, mad. 5.

3 Yeno orada, mad. 12.

34Yeno orada, mad. 14.

% Yenas orada.
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yeralt1 sularin kosfiyyatt ve monitoringi, eloco do ondan istifadenin
alagelondirilmasi Ekologiya ve Tebii Sarvetlor Nazirliyinin asas
vozifelorinden hesab olunur.’* Nazirliyinin Azarbaycan Respublikas:
Prezidentinin 2020-ci il 27 mart 975 nomrali tarixli Forman ils tosdiq edilmis
Osasnamasinds yeralt: su obyektloari ilo bagh vazifalari oks olunmusdur. Adi
¢okilon orqan “su ¢cixarmagq iiciin istismar quyularinin qazilmast va yeralt: sulardan
istifada qaydalarini, o ciimladan ekoloji taloblara uygun olaraq yeralti va yeriistii tabii
sularin istifadacilara verilmasi, istifadacilardon geri qabul edilmasi va tokrar istifadaya
verilmasi qaydalarini va sartlarini miiayyon edir va buna nazarat edir”.¥” Eyni
zamanda Osasnamadas yeralti su obyektlorinin u¢cotunun aparilmasi ve yeralt:
sularin ¢irklonmaden qorunmasi moagqsadilo fasilesiz nezarst tadbirlorinin
hoyata kegirilmasi do Nazirliyin asas veozifalori gisminde gostorilmisdir.®
Olke iizro moigat suyu ve bazi miiessisalorin senaye sulari ilo tachizati
“Azarsu” ASC torafindon hayata kegirilir.? Bu magqamda moiset sular1 ve
sonaye sularinin anlayislarinin verilmasi daha magsadauygun olar. “Sudan
istifade Qaydalarimin tesdiq edilmesi haqqinda” Azarbaycan Respublikasi
Nazirlor Kabinetinin Qorarina asasan “maisat sulari yasayis montaqasinda
yasayan dhalinin va sanaye miiassisalori iscilorinin maisat (tasarriifat) va icmak
maqsadlari ticiin istifada etdiklori sudur”,** “sanaye sulari isa istehsalat maqsadli
sulardir, yoni istehsalat, sanaye, texnoloji va digar texniki maqsadlar iiciin istifada
olunan sudur”

Icmali suyun keyfiyyotine birbaga nazarat ve su ilo alagedar xestaliklor
lizro monitoringin aparilmas1 masalalari ilo ise Sehiyye Nazirliyi masgul
olur.*? Seth va yeralt1 sularin istifadasi sahasindoki daha bir masalo igmali su
ehtiyatlarimin saxlanmasina ve su anbarlar tizerindeki nazarst tadbirlori ils
baghdir ve bu moeselo Azarbaycan Respublikasi Fovqgelade Hallar
Nazirliyinin Su Ehtiyatlar1 Dovlat Agentliyi torafinden tonzimlonir. Homin
orqan “balansinda olan dovlat shamiyyatli su anbarlarinmin etibarli miihafizasini
tamin edon, olkada su anbarlarimin texniki vaziyyatina miintazam nozarati hayata
kegiron, olka arazisinda yeriistii, yeralt su ehtiyatlarimin, su obyektlorinin,
hidrotexniki qurgularin, su tachizati sistemlorinin monitoringlarini aparan va olka
arazisinda su ehtiyatlarimin idara olunmasimin takmillagdirilmasini hayata kegiran
icra hakimiyyati orqandir” **

36 «“Azorbaycan Respublikasmm Ekologiya vo Tobii Sarvatler Nazirliyi hagqinda” Osasnamo, mad.
1.1 (2020).

37 Firdovsi Oliyev, Azarbaycan Respublikasinin Yeralt: Sulari, Ehtiyatlarindan Istifads vo Geoekoloji
Problemlori, 184 (2000).

38 Yuxarida istinad 36, mad. 3.0.40 - 3.0.41.

39 Adishirin B. Alakbarov, Groundwater of Azerbaijan, 13 (2013).

40 «“Sudan istifade Qaydalar1”nin tesdiq edilmosi haqqinda Azarbaycan Respublikasi Nazirlor
Kabinetinin Qorar1, mad. 1.2.3 (2014).

1 Yeno orada, mad. 1.2.4.

“2 Yens orada.

3 Azorbaycan Respublikasi Fovgalado Hallar Nazirliyi Su Ehtiyatlar Dovlat Agentliyi,
https://www.fhn.gov.az/organizations.php?aze-399 (son baxis 20 dekabr 2021).
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Sadalanan orqanlarin faaliyyeti shalinin saglamligi, ekoloji ve elace da qgida
tohliikasizliyi sahesinds tenzimlomsa tiglin oldugca miihiim saciyyslidir va
mahz bu sebabden onlarin davranis qaydalar: ve fealiyyet sahasi qanunla tam
sokilds tenzimlenir. Hesab olunur ki, bu dovlst qurumlarinin faaliyyetina
nazarat tadbirlerinin artirilmasi, slave ve novbadenkenar monitoringlarin
aparilmasi su siyasetinin daha maqgsadauygun hoayata kegirilmasi vo sudan
istifadonin samaraliliyinin artirilmasinda miithiim rol oynayacaqdir.

B. Yeralt1 sularin Azarbaycan Respublikas1 qanunvericiliyina

uygun istifadasi

Daha o6nce do geyd olundugu kimi, yeralt1 su moenbalori miixtalif
moagqsadlar (moisat, sonaye, kond tosorriifati, idman, istirahat) tiglin istifads
olunur va qanunvericilikde miivafiq sokilda tanzimlanir. Su Macallasinin 40-
ca maddasine osasen “yeralt: sularin istifadaya verilmasi Azarbaycan
Respublikasinin su ganunvericiliyina va Azarbaycan Respublikasimin yerin taki
haqqinda olan ganunvericiliyina uygun olaraq hayata kegirilir”.#* Bu maddaye
istinad olaraq “Yerin toki hagqinda” Qanunun 17-ci maddasinda deyilir ki,
“yeralti icmoali sulardan istifada Azarbaycan Respublikasinin miivafiq ganunvericilik
aktlary ilo miiayyan  edilir”#> Yeralt1 sularin boyiik bir hissesi dovlst
miilkiyystinde olsa da, biitlin fiziki ve hiiquqgi sexslorin yeralt: sulardan
istifade etmok hiiququ vardir.* Istifade sahalorinden an baslicasi yeralt
sularin i¢gmoli su vo moisat maqsadli istifadasidir.#” Su Macallasinin 16-c1
maddasine osasen yeralt1 sulardan istifadenin boyiik bir qismi maiget
ehtiyaclar1 {i¢iin nezards tutulmusdur.*®* Buna uygun olaraq hazirda
Respublikanin 35-dan ¢ox sahar ve gasebalarinde shalinin su ils tachizat: tam
va gisman yeralt1 sularin hesabina 6denilir.* Buraya Baki, Sumgayit, Gencs,
Agdas, Agstafa, Bards, Tortar, Nax¢ivan, Ordubad va s. aiddir.>® “Respublika
arazisinda soharlarin va yasayis montagalarinin su tahcizat: magsadilo 60-dan ¢ox
yataq tizra yeralti sularin istismar ehtiyatlarimin tasdiq edilmasina baxmayaraq,
yalniz 20-2 yaxin moarkazlasdirilmis yeralt: sugotiiriicii foaliyyat gostarir”.5' Yeralt1
sugotiiriicilar hidrotexniki qurgulara aiddir. “Bu qurgular tabii (yeralt: sular,
caylar, gollor va s.) sulardan samorali istifada va ya suyun zararli tasirina qarst
miibariza maqsadila tikilon xiisusi miihandis qurgularidir” >

Sudan istifade zamani onun miihafizasinin togkili ti¢iin hidrotexniki
qurgular xiisusi shemiyyeta malikdir. Mahz buna gors de qurgularin diger

4 Yuxarida istinad 12, mad. 40.

4 “Yerin toki haqqinda” Azerbaycan Respublikasmm Qanunu, mad. 17 (1998).

46 Bliyev, yuxarida istinad 37, 13.

47 Yuxarida istinad 12, mad. 48.

“8Yens orada, mad. 16.

49 Azorbaycan Respublikasi Ekologiya vo Tobii Servatlor Nazirliyi, Azorbaycanin Yeralt: Sulari,
http://eco.gov.az/az/tebii-servetlerimiz/yeralti-sular (son baxis 7 dekabr 2021).

% Yens orada.

°1 Yens orada.

52 Qarib Mommadov vo Mahmud Xalilov, Ekologlarin Malumat Kitabi, 199 (2003).
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tosdiq edilen yeralt1 su ehtiyatlarinin yerlasdiyi arazilarde qurasdirilmas:
prosesi stiratlondirilmslidir ki, onlarin tez bir zamanda shalinin istifadasina
verilmasi miimkiin olsun. Eyni zamanda istismar olunan texniki qurgularin
istifadoyo yararsiz vaziyyeta diismosi ilo bagl todbirlor goriilmali, homin
obyektlar yenisi ilo avaz olunmalidir.

Bu catismazliglara baxmayaraq, son dovrlarda sath sularinin seviyyasinin
azalmas:1 vo digor ekoloji sebeblor comiyyet tarafinden yeralti sularin
istifadesinde shamiyyatli artimla neticelonmisdir. “Son illorin  rasmi
malumatlarina asasan sirin va azminerallasmaya malik yeralti sulardan istifadonin
hacmi regional ehtiyatlarin 1,5, tasdiq olunmusg ehtiyatlarin isa 26%-ni tagkil edir” 5
Bu sulardan istifade sahasinda ise bir sira basqa problemlar do nazara ¢arpar.
Masalan, Su Macallasinin 48-ci maddasine asasen “i¢mali sulardan, bir qayda
olaraq, i¢cmali su va maisat ehtiyaclari ilo alagadar olmayan magsadlar iiciin istifada
edilmasina yol verilmir. Kifayat gadar yeriistii su manbalari olmayan va i¢cmali yeralt:
su ehtiyatlar: cox olan regionlarda hamin sulardan basqa magsadlor iiciin miivafiq
icra hakimiyyati orqanlarimin razilig ila istifada edilo bilor” 5* Lakin 6lkemizda
yerlagan yeralt1 su ehtiyatlarinin sadace kicik bir gismi (15-17%) maisat ve
icmoak tiglin, boytik bir hissesi iso (83-85%) suvarma ve texniki maqsadler
tictin istifadoe edilir.® Belo ki, 6lke arazisinin bir hissasindas igmali suya boytik
tolobatin oldugu halda, xiisusilo Aran bolgasinds insanlarin su ¢atismazlig:
sobabindan ¢irkli kanal ve Kiir ¢aymin sularindan istifads etdikleri soraitde
yeralt1 sularin 80-90 faizi suvarma va texniki maqgsadlerls istifade olunur, bu
iso “Yerin toki haqqinda” Qanun, Su Macallssi ve diger normativ hiiquqi
aktlara ziddir.%

Maraqli maqamlardan biri do odur ki, Azarbaycanin paytaxt: olan Baki
sohari do her zaman su quthg: ils tzlssib. Bakinin yerlasdiyi Abseron
yarimadasi alverigsiz iqlim geraiti il taninur, bels ki, burada caylar yoxdur,
yagmtiin miqdar1 da kifayst qodar deyil va torpaglar yiiksek soranliga
malikdir. Mahz buna gora de Bakinin keyfiyyatli igmali su ile tomin edilmasi
masalasi tarix boyunca daim diqqet markezinds olmugdur. Baki Kiir cay1
sahilindo yerlosmase do, seharin asas su ehtiyatim1 Kiir ¢ay1 toskil edir.%”
Azarbaycan ise Kiir caymmin mensebinds yerlasir, buna gore da cayin sular
olkamiza olduqca cirklonmis veaziyystds golib catir. 19-cu easrin sonu, 20-ci
asrin avvellerinde Bakida i¢mali suyun ¢irkliliyi xolera (veba) xastsliyinin
yayilmasina ssbeb olmus ve bunun qarsisin1 almaq ticiin 1904-1916-c1 illarda
Sollar su bulaglarindan milyoncu Hac1 Zeynalabdin Tagiyevin boyiik amayi
naticosinda Bakiya su kemaori ¢okilmisdir. Miiasir dovrds ise paytaxt seharin
bdyiimasi ve shalisinin goxalmasi nazers alinaraq Prezident ilham Oliyevin

%3 Yeno orada.

54 Yuxarida istinad 12, mad. 48.
% Yuxarida istinad 37, 3.

% Yena orada.

57 Alakbarov, yuxari istinad 39, 9.
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“ Azarbaycan Respublikasi regionlarinin, o ciimladan Qabals, Ismayilli, Oguz
vo Samaxi rayonlarinin sosial-igtisadi inkisafinin stiratlondirilmasine dair
alave tadbirlor hagqinda” 25 avqust 2005-ci il tarixli 972 sayli seroncama ila
Oguz-Qabala-Baki su kamari layihasinin icrasina baglanilmis ve diinyanin an
boyiik sugebuledici qurgularindan biri Baki soharinin su tachizat1 magsadils
Azarbaycanin Oguz yataginda — simal-qarbden 260 km mosafode insa
edilmisdir.®® Bu layihe paytaxtin su ilo teminatinda boyiik rol oynamis
layihealarden biri hesab olunur.

Yeralt1 sulardan istifads tokcs istifade magsadlarindan yox, ham de hamin
su manbalarinin xarakteristikasindan da asilidir. Azarbaycan Respublikasi
orazisinda yeralt1 sular sirin, mineral, termal vo sanaye sular1 soklinde
tosnifatlandirilmisdir.?® Respublika arazisinds bir sira mineral su yataqlarina
rast golinir ki, onlarin bir gismi diinyada s6hrat tapmisdir. Bunlara “Sirab”,
“Badaml1”, “Istisu”, “Qalaalt1”, “Mesgasu” vo digorlarini misal gatirmak olar.
Mineral sular Naxc¢ivan MR, Kalbacar, Lonkaran bolgeslorinde daha genis
yayilmigdir.® Iggal dovriinde Ermenistan terafinden Kalbacorin mineral
sular1 boyiik miqyasda xarici 6lkalare ixrac edilmisdir.®! Hal-hazirda isgaldan
azad edilmis arazilords yeralt1 vo mineral sulardan istifadenin ekoloji-hiiquqi
tonzimlonmasi olduqca vacib masalalordendir. Mineral sular 6z istismar
ehtiyatina vo mialico shamiyystine gore shalinin saglamliginda, eloco da
igtisadi problemlorin hoellinde boyiik rol oynamasma baxmayaraq bu
sulardan he¢ do homise somarali sokildos istifade edilmomisdir. Bunun asas
sobabi ise qanunvericilikde bununla bagh tenzimloayici normalarin mahdud
olmasidir. Azarbaycan Respublikasi Nazirlor Kabinetinin “Su obyektlarinden
istirahat va idman figiin istifads qaydalari haqqinda Osasnamanin tesdiq
edilmesi barade” qorarina asasen “mineral gollar, su qaynaqlarini yaradan
yeralti mineral va sirin sularin yer sathina yaxin olan harakat zonalarimin yerlasdiyi
sahalar istiqamatinda axan yeriistii va qrunt (yeralt:) sularimin manbalarinin
yerlasdiyi arazilar, va mineral sularin camlasdiyi tabii va siini anbarlarin yerlagdiyi
sahalar ikinci zona (mahdudiyyat zonast) olaraq miihafiza edilir va onlarin yerlasdiyi
arazida hopdurma quyularinin, suvarilma va yeralti filtrasiya meydancalarinin,
gabiristanliglarin olmasi, heyvan casadlarinin basdirilmasy; mal-qaranin otarilmasi va
siiriilmasi yasilliglarim dogranmas: (sanitar va qulluq budamalar istisna edilmakla);
tabii ehtiyatlarin keyfiyyatinin pislagmasi va migdarimin azalmasina yol veran digar
foaliyyatlar qadagan edilir”.** Bu o demakdir ki, mineral sularin manbslarinin
har hansi gekilda cirklendirilmasins qanunvericilik qaydasinda yol verilmir.

%8 “Azarsu” Agiq Sehmdar Coamiyyati, Oguz-Qobala-Baki Su Komori,
https://azersu.az/az/static/7/link/20 (son baxis 6 dekabr 2021).

% Yuxarida istinad 37, 4.

80 Azarbaycan Respublikas Ekologiya vo Tobii Sarvatlor Nazirliyi, Mineral Sular,
http://eco.gov.az/az/tebii-servetlerimiz/mineral-sular (son baxis 7 dekabr 2021).

®1 Yenos orada.

62 “Su obyektlorindon istirahat vo idman iigiin istifado qaydalar1 hagqinda Osasnamonin tosdiq
edilmosi barodo” Azarbaycan Respublikasi Nazirlor Kabinetinin Qorari, mad. 4.4.2 (1997).
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Azarbaycan Respublikasmin orazisi eyni zamanda yerin tokinin darin
horizontlarinda yerlosan istilik enerji vo sanaye ohamiyyatli yiiksok
minerallagsmis termal vo hidromineral xammal sular ilo zongindir.®* Senaye
shamiyyatli sularin bir novii de yodlu-bromlu sulardir. Bu sular Respublika
arazisinda Kiir ¢okakliyi vo Abseron yarimadasinda yerlagon 5 asas yataqda
(Xilli, Babazenen, Misovdag, Bina-Hovsan v Neftcala) comlonmisdir.® SSRI
dovriinde bu manbalarden yod istehsalinda genis istifade olunsa da, hal-
hazirda senaye sularinin istifadasi olduqca moahdudlasmisdir ve sadacs
Neftcala vo Xilli yataglarinin yeralt: sular1 asasinda “Azar-Yod” MMC texniki
yod istehsali ilo magguldur.®

Bundan slavs, yeralt: sulardan texniki tachizat ve digar istehsal ehtiyaclar
ticlin istifade edilo bilar.®® “Sudan istifade Qaydalarinin tesdiq edilmasi
haqqinda” Azarbaycan Respublikasi Nazirlor Kabinetinin Qorarinda isa
istehsalat moagqsadli suya anlayis verilmisdir: “istehsalat moagsadli su —
istehsalat, sanaye, texnoloji va digar texniki magsadlar tigiin istifada olunan sudur” %
Su Macallasinin 61-ci maddasine gore “i¢mali su va ya miialica kateqoriyasina aid
edilmamis yeralti sulardan texniki tachizat, sonaye maqsadlari, o ciimladan onlarin
tarkibinda olan kimyavi elementlorin ¢ixariimasi, istilik enerjisi alinmast va digor
magsadlar iiciin miivafiq icra hakimiyyati orgami tarafindon miiayyon olunmus
qaydada istifads oluna bilor”.%® Bu istifadenin baslica maqsadi ise onun
comiyyotin xeyrina yonoaldilmasidir.

Yeralt1 sularin diger bir novii de termal sulardir vo diinyamn bir ¢ox
dlkalarinds onlardan tebii istilik manbayi kimi istifada edilir.®” Olkemizds bu
tip yeralt1 sulardan istifads hale da 6z hallini tapmamusdir. 1980-ci illerin
avvellorindon baslayaraq termal sularla bagh kasfiyyat islarinin baslanmasi
ilo alagadar aparilan axtaris ve kasfiyyat islori genislonmis, naticoda bir sira
sahalar tizra (Lankaran, Ganca) Texniki-iqtisadi Moruzalar (TIM), Xazoryani-
Quba termal su yatag iizro ise Texniki-igtisadi Osaslandirma (TIO)
hazirlanmisdir.”’ Lakin qanunvericilikds termal sularla bagli maddalars rast
golinmir. Bu ise dolay1 olaraq, onlarin shamiyyetini gozardi1 etmakdir. Bels ki,
termal sular ve senaye shamiyyotli sular alternativ enerji monbasina gevrilo
biler ve bu da ham biidcaye genast olunmasinda, ham ds straf miihitin ekoloji
cirklonmasinden miidafissinds olduqca miisbat bir gedisat olacaqdir.

83 Mommadov v Xalilov, yuxarida istinad 52.

% Yeno orada.

% Yenos orada.

56 Yuxarida istinad 12, mad. 61.

67 “Sudan istifade Qaydalar1”nin tesdiq edilmosi haqqinda Azarbaycan Respublikasi Nazirlor
Kabinetinin Qorar1, mad. 1.2.4 (2014).

%8 Yenos orada.

8 Yuxarida istinad 52.

" Yens orada.
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C. Yeralt1 sularin ¢irklonmasi ve c¢irklonmadan miihafizasi

problemlarinin qanunvericilikda tonzimlanmasi

Yeralt1 sularin ¢irklonmasi 6lkalari, ekologiyanin miidafissi ilo masgul olan
beynsalxalq toskilatlar: (Birlosmis Millatlar Toaskilati, Tomiz Su Fondu, Diinya
Su Surasi, Stokholm Beynolxalq Su Institutu), hamginin geyri-hokumat
toskilatlarini, timumilikds, biitin comiyyati narahat eden asas ekoloji
problemlardendir. Cirklonmis yeralt: sulara anlayis versok, deys bilsrik ki,
onlar “insan faaliyyati naticasinda kimyavi va ya fiziki torkibinin dayismasi ilo tabii
sulardan farglonan sulardir”.”' Yeralt1 sular sonaye, tosorriifat-maisot ¢irkab
sular1 ilo, eloco do kond tesarriifati giibralori, zohorli kimyevi maddalar,
donizin duzlu sulari ils ¢girklandirilir. Bazan yeralt: sularin boytik miqdarda
cirklondirilmasine haqq qazandirmaq tiglin sularin, o climladan yeralt:
sularin atraf miihitds 6ziinti tamizlomosi ilo bagh fikirlor glindema gatirilse
dos, bu yanasmam diizgiin hesab etmak olmaz. Son illorin tacriibasi da
gostormisdir ki, yeralt: sularin “6z-6ztins tomizlonmasi” prosesi haqqindaki
tosovviir diizgiin sokilde asaslandirilmamisdir.”? Arasdirmalardan da aydin
olur ki, yeralt: sularin, elaco do gol, bataqliq, buzlaqlarda olan sularin
tozolonmasi ve tam barpas: ¢ox lang gedir.”® Bels ki, suya hopan zararli
maddalor ¢ox uzun miiddats, bazen isa he¢ vaxt absorbsiya, yoni hall
olunmur, buna gora do bu moanbalorin miihafizasini tagkil etmak xiisusi
ohamiyyat kesb edir.

Azarbaycan Respublikasinda sularin, eloco de yeraltt sularin
cirklonmasinin on osas sabeblarinden biri do qonsu Olkelerin caya 06z
tullantilarini, girkab sularini axitmasidir. “Bela ki, Azarbaycan Respublikasinda
faktiki qrunt (yeralt:) su ehtiyatlar1 2.15 milyard m3 hesab olunur. Bu sularin isa an
iri gidalanma monbayi Kiir va Araz caylaridir, lakin bu caylar qonsu olkalardon agir
cirklondiricilori dasiyaraq Azarbaycandak: yeralt: sularimin keyfiyyatina potensial
olaraq boyiik zorar yetirir. Kiir va Arazin cirklonmis sularimin insan saglamligina
tasiri, eyni zamanda iki cayin sularinda olan kimyavi elementlarin va birlagmalarin
qarsihigly tasiri da oyronilmamisdir. Cirklonmis cay sularmmin va onlarla slagadar
olaraq, yeralt: sularinin Xazar donizinin va caykonar arazilarin ekosistemlarina monfi
tasiri isa g0z qabagindadir””™ Hamcinin Kiir cay1r hovzesinin asagi yataq
orazilarinds torpagin ve yeralt1 sularin soranlasmasina gors burada yeralt:
sularin ¢ixarilmasi da miimkiin deyil. Yeralti sularinin ¢irklonmasinin bu kimi
moanfi tesirlorine baxmayaraq, bu, mediada ve dovlst qurumlarimin
moalumatlarinda artan problem kimi deyil, qaclmaz bir fakt kimi
gostarilmisdir.”

Bonzer bir problemi Oxgugayla baghh da nezere c¢atdira bilarik.

"1 Esmiralda Memmodova, Hidrogeoloji Tadqigat Usullar1, 140 (2008).
2 Yuxarida istinad 37, 230.

8 Yuxarida istinad 2, 90.

" Yuxarida istinad 39, 15.

S Yuxarida istinad 4.
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Ermonistanin Stinik bolgasinda yerlasan Zangezur Mis-Molibden Kombinati
uzun miiddatdir ki, yeralt1 yataqglarinin istismar1 zamani zororli tullantilar:
Oxgucaya axidir. Hal-hazirda Oxgugay 5-ci kateqoriyali, yani en asag1
keyfiyyaotli suya malik ¢cay hesab olunur ve Ermanistanda bu ¢ayin sularindan
suvarma moagqsadli istifade qadagan edilib. Lakin Oxgugayin sular isgaldan
azad edilmis bolgelords Araz ¢ayinin sularina qarisir vo bu da atraf miihitin

ekoloji sistemino, eloco do c¢ay sularindan qidalanan yeralti sularin
keyfiyyotina olduqca boyiik zarar yetirir. Bu harokatls Ermanistan eyni
zamanda BMT-nin “Serhadden kec¢an su axinlarinin ve beynalxalq gollarin
miihafizasi va istifadasi tizra” Konvensiyasinin’® talablarini ve eloca do hamin
Konvensiyanin “Su ve Saglamliq haqqinda” protokolunun “cirklondiren
odayir” prinsipini kobud sokilds pozur”” ve bu masalonin tonzimlonmasi hom
da bolganin ekoloji rifahinin diizalmasi ve atraf miihitin miihafizasinin tomin
edilmosi ticiin mithiim shamiyyatlidir.

Yuxarida da gosterildiyi kimi, yeralt1 sularin ¢irklonmasi ¢ox ciddi
naticalors gatirib ¢ixara biler. Bunlardan biri ds insan saglamligina olduqca
zararli olan ¢irkli sulardan istifadenin tirokbulanma, qusma, ishal, bas agrisi,
tonaffiis yollarinin xostaliklori, gbz qiciglanmas: ve burun qiciglanmasi kimi
simptomlara, xor¢ong, qaraciyerin zadelonmasi, boyraklorin zadslonmasi,
anemiya, sinir sistemi problemlari, qan dovrani sistemi problemlori, stimiik
xostaliklori, sa¢ tokiilmasi kimi xroniki xastaliklora sobab ola bilmasi vo hatta
bazan 6liimle naticelonmasidir.” Eyni zamanda ekoloji balansin pozulmasi vo
su quthgmin yaranmasi kimi olduqca xosagelmoz hallarin bas vermasi do
miimkiindiir. Bu kimi hallarla rastlasmamagq tictin dovlstler, o ctimloden
togkilatlar yeralti sularin miixtalif miihafize metodlarini (beynoalxalq
omokdaslhigin genislondirilmasi, yeralt1 sularla bagh ganunvericiliyin
tokmillasdirilmasi, metodiki gostarislorin hazirlanmasi va s.) arasdirib totbiq
edirlor.

Azarbaycan Respublikasinin qanunvericiliyinds yeralt: sularin miihafizasi
va onlarin cirklendirilmasi ils bagh miivafiq tadbirler goriilmasi miixtalif
normativ aktlarda (Su Macallasi, Inzibati Xatalar Macallasi, Cinayat Macallasi)
oks olunmugdur. Su Macallssinin 88-ci maddasi birbasa olaraq yeralt1 sularin
miihafizasi ilo baghdir. Bu maddaye asasen “qaz, neft va digor faydali qazint:
yataqlarimin axtarigi, kasfiyyat: va istifadasi ila alagadar qazma va basqa madon iglori
goriilarkan yeralt: su horizontlari askara ¢ixarildigda, madon islari goron tagkilatlar
dorhal bu barada miivafiq icra hakimiyyati orqanlarina malumat vermali va yeralt:
sularn miihafizasi iiciin miiayyon edilmis qaydada tadbirlor gormalidirlar. Iemali

76 “Sorhaddon kegen su aximlarmin vo beynalxalq géllorin mihafizasi v istifadasi (izro” BMT
Konvensiyasi (1992).

7«Sarhaddon kegan su axmlarinmn vo beynolxalg géllorin muhafizasi vo istifadesi hagqinda” 1992-ci
il tarixli BMT Konvensiyasinin “Su v saglamliq haqqinda” Protokolu, mad. 5 (b) (1999).

8 The U.S. Geological Survey, Water Science School, Contamination of Groundwater (2018),
https://www.usgs.gov/special-topics/water-science-school/science/contamination-groundwater (son
baxig 22 dekabr 2021).
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yeralti su yataglarimin yerlasdiyi zonalarda bark va maye tullanti toplayicilarinin,
zibilxanalarin tikilmasina, faaliyyati ila yeralt: su yataglarimin cirklonmasi manbayi
ola bilon sonaye, kond tasarriifatr va digar obyektlarin yerlasdirilmasina yol
verilmir”.” Inzibati Xotalar Macallosinin 266-c1 maddasi do maisat xaraketli vo
igcmoli sularin miihafizesi ile baghdir. Bu maddays asasen “icmali su tachizati
va tasarriifat-maisat ehtiyaclart iiciin istifada olunan yeralt: su obyektlorinin sututar
sahalarinda va ya faydalr qazint1 yataglarimin oldugu yerlorin cirklonmasina, yaxud
yeralt1 islorin aparilmasima tohliiko yarandigr hallarda faydali qazint: laylarimin
oldugu va yeralt: islorin aparildig yerlorda tullantilarin basdirilmasina gora, fiziki
saxslar yeddi yiiz manatdan min manatadok mablagda, vazifoli saxslor iic min
manatdan dord min manatadok mablagda, hiiquqi soxslor sokkiz min bes yiiz
manatdan on min manatadok mablogda corima edilir” 8 Yeralt1i sularin
cirklondirilmasine gora Cinayat Macallasinds do masuliyyat tadbiri nazeards
tutulmusdur. Homin Macellonin 250-ci maddasine asasen “yeriistii va ya yeralt:
sularin, istifada olunan su monbalarinin ¢irklondirilmasi, tiikonmasi va ya onlarin
tabii xassalorinin basqa ciir dayisdirilmasi, heyvanlar va ya bitki alomina, baliq va
digar su bioresurslarina, mesa va ya kond tasorriifatina oshamiyyatli zararin
vurulmasina sabab olduqda, ii¢c min manatdan alti min manatadok miqdarda carima
va ya bes iladok miiddata miiayyon vazifo tutma va ya miiayyon faaliyyatlo masSul
olma hiiququndan mahrum etma va ya iki iladak miiddata islah islori va ya bir iladok
miiddata azadli§in mohdudlasdirilmas: va ya alt: ayadok miiddata azadligdan mahrum
etma ila cazalandirilir. Homginin eyni amallor insan saglamligina zarar vurulmasina
va ya heyvanlarin kiitlovi mahvina sabab olduqda, habela qoruglarin arazisinda va ya
tahliikali yaxud fovqalada ekoloji vaziyyat zonasinda toradildikda, alt: min manatdan
doqquz min manatadak migdarda carima va ya iki iladok miiddata islah islari va ya iki
iladok miiddato azadli§in maohdudlagdirilmas: va ya iki iladok miiddata azadligdan
mahrum etma cozasina mahkum olunur”.8 Lakin bu tadbirlar kifayet etmir.
Yeralt1 sularin ¢irklonmasinin qarsisinin alinmasi da on az tenbeh
tadbirlorinin miisyyen olunmasi qgader vacibdir. Bunun {giin ds
qanunvericilikds miixtslif metodlardan istifads olunur. Bunlara su miihafizs
zonalarin1 va onunla slaqgali olan sahil miihafize zolaglarinin yaradilmasinm
misal gostera bilarik. Su Macallasinin 82-ci maddasine asasan “su obyektlarinin
ekoloji  taloblora uygun wvaziyyatda saxlanmasi, yeriistii va yeraltr sularin
cirklonmasinin, zibillonmasinin va tiikenmasinin qarsistmin  alimmasi,  habela
heyvanlar va bitkilar alominin maskunlagdigr miihitin qorunub saxlanmas: ticiin su
miihafiza zonalar1 miiayyan edilir. Su miihafizo zonalarimin hiidudlarinda isa sahil
miihafizo  zolaglart miiayyon edilir. Sahil miihafiza zolaglarinda torpaglarin
sumlanmast va akilmasi, mesalarin qirilmasi, agac va kollarin kokiindon gixarilmas,
heyvandarlq ferma va diisargalorinin, gabiristanliin, zibilxananin yerlasdirilmasi,
habela bu Macalla ila nazarda tutulmus hallar istisna olmagqla, digar faaliyyat névlori

” Yuxarida istinad 12, mad. 88.
8 Azorbaycan Respublikasmin Inzibati Xotalar Mocallosi, mad. 266 (2015).
81 Azorbaycan Respublikasmnin Cinayat Macallasi, mad. 250 (1999).
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qadagan edilir. Sahil miihafiza zolaglarinda icaza asasinda su tachizati, istirahat,
idman, baligciliq va ovguluq tasarriifat: obyektlorinin, habela liman va hidrotexniki
qurularim yerlasdirilmasina yol wverilir”.®? Bazi hallarda sahil miihafize
zolaglarinin shamiyyeti nezars alinmayaraq bazi sexslar terafinden qanunsuz
istismar olunur masalon, sahil miihafizo zolaqlarindaki orazinin hasara
alinaraq 0zellogsdirmays ¢alismaq ve ya burada yerlason su ehtiyatlarindan
ganunsuz istifade etmok. Burada artiq ganunun tatbiqi sahasindaki bosluqlar
nazars ¢arpir. Miivafiq monitoring ve sanksiya tedbirlarinin gortilmasi, eyni
zamanda ohalinin bu masale ilo bagli maariflondirilmasi olduqca hayati
ohamiyyaet dasiyar.

Digor bir miihafize tsulu ise susaxlayici ve torpagqoruyucu mesd
zolaglarimin miiayyen edilmasidir.®® Bu, ¢aylarin, gollarin, su anbarlarinn,
kanallarin, kollektorlarin, yeralt: sularin vo digar su obyektlarinin slverisli su
rejimini saxlamaq, torpaqlarin su ve kiilok eroziyasinin, sututarlarin
lilloasmasinin, su heyvanlarinin maskunlasma soraitinin pislosmasinin
qarsisint almaq, lazimsiz yeriistii su aximini azaltmaq maqsedile goriilon
todbirdir ve onlara nazarst miivafiq icra hakimiyyeti orqanlar1 terafinden
hoyata kegirilir.® “Ohalinin i¢mali vo moaisat su tachizati, miialica, kurort va
saglamlasdirma ehtiyaclar: iigiin istifada olunan sularin miihafiza edilmasi magsadila
Azarbaycan  Respublikasimin  ganunvericiliying  miivafiq  suratdo  sanitariya
miihafizasi zonalart miiayyon olunur”® Qanunvericilikds, hamgcinin yeralt1
sularin tullant1 sularindan miihafizasi sahasinds do miiayyen tanzimlomalar
movcuddur. Su Macallasinin 78-ci maddasine asasen “i¢mali su moanbayi kimi
istifada edilon va ya i¢maya yararli yeralt: sular1 qidalandiran sututarlara tullant:
sularin axidilmas: qoti qadagandir” 86

Goriilon todbirlor qonastbaxs olsa da, kifayst deyil. ik olaragq,
qanunvericiliyin anlagighiliginda miivafiq problemlsr vardir. Masalen,
miixtalif normalarda isladilmis “miivafiq icra hakimiyyeti” ifadasi
mahiyyotin anlasilmasinda ¢atinliklor yaradir ve daqiglesdirmalor
aparilmasina ehtiyac duyulur. Bels ki, praktikada bu terminin arasdirilmasi,
miixtalif normativ aktlarin tapilmasi ve incslonmasi kifayst qoder vaxt
itkisine sebab olur. Hemginin yeralt1 sularin cirklondirilmasi ils bagh
masuliyyet tadbirlerinin sartliyi magsadauygun hesab edilss ds, onlarin say1
oldugca moahduddur. Galacekds bu qanun pozuntularimin bas vermsasinin
qarsinin alinmas: {i¢tin masuliyyet tadbirlarinin novlsrinin masslen, ictimai
islor, islah iglari va sayinin artirilmasi miithtimdiir.

82 Yuxarida istinad 12, mad. 82.
8 Yeno orada, mad. 86.

84 Yeno orada.

8 Yeng orada, mad. 85.

8 Yeno orada, mad. 70.
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II. Yeralt1 sularin beynalxalq hiiquqi rejimi

Qeyd olundugu kimi, ekoloji bohranlar sebabi ilo son dovrlerds su
moanbalori, onlara sahiblik ve istifade hiiququ masalslori dovlstlararas:
miinasibatlorde asas tenzimlonmo obyektlorindon birine ¢evrilmis,
beynalxalq arenada diqgat calb etmoays baslamisdir. Beynsalxalq
tonzimlonmanin miivafiq inkisaf tarixine nazar salmaqla bu manbalarin artan
shamiyyatini daha yaxs1 basa diismak miimkiindiir.

[lk olaraq, 1977-ci ilde planetdaki su ehtiyatlarinin veziyyetini dyronmak,
sudan istifadenin semaraliliyini artirmaq ve an asas1 da 20-ci asrin sonuna
godar bas veracok su béhraninin qarsisini almaq maqgsadile Argentinanin Mar
del Plata sohorinde Birlosmis Millotlor Taskilatinin Su Konfransi kegirildi vo
konfransin sonunda Mar del Plata Foaaliyyat Plan1 gabul olundu. Senadda
adigakilon tagkilatin su moanbalorinin tenzimlonmaesi sahesinde miivafiq
tovsiyalori vo gostorislori oks olunmus, elaca do yeralt1 su manbalarinin
istifadasi ilo baghh miiddealar Fealiyyet Planin tarkibine daxil edilmisdir.?
Burada miivafiq olaraq Olkelera tovsiye olunmusdur ki, yeralt: sularin
Oyranilmasi tiglin miisahide sebakalori yaradilsin, bu sularin keyfiyyati vao
komiyyati ilo bagh bas veron dayisikliklorin miitemadi olaraq Ol¢iilmasi va
geyde alinmasi iiglin movcud sistem ve qurgular giiclondirilsin va yeni
texnologiyalar tatbiq edilsin.®® Eyni zamanda yeralt: sularla bagl biitiin
movcud molumatlarin toplamilmasimnin tegkil edilmasi, bu malumatlarin
sistematik sokildo indekslasdirilmasi ve bu sayade miivafiq bosluglarin
askarlanmasi da sanadds asas tolimatlar arasinda gostorilmisdir.®

Digor bir miihiim sanad isa Birlosmis Millatler Taskilatimin Avropa Iqgtisadi
Komissiyas1 terafinden 1989-cu ilde teskilatin 44-cii sessiyasinda qobul
olunmus Yeralt1 Sularin idareedilmasi iizre Xartiyadir. Azarbaycan 30 iyul
1993-cii ilda bu tagkilata {izv olmusdur.*® Xartiyanin 6nséziinds yeralt: sularin
ohamiyyati belo vurgulanmisdir:*

“Yeralt: sular ham ekoloji, ham da igtisadi dayara malik tabii resurs kimi hayat,

saglamliq va ekosistemlarin biitovliiyiinii tamin etmak iiciin hayati shamiyyat kasb

edir”.

Burada hemginin yeralt1 sularin ¢irklonmasi masslssinden bahs olunmus,
ona qarsi miibarizenin shamiyyati gosterilmis ve Xartiyanin bu fealiyyet {iciin
siyasat tadbirlari nazards tutdugu bildirilmisdir.*> Miiqavilanin ilk bandinds
yeralt1 sularla bagh siyasstin hazirlanmasindan behs edilir. Buna uygun

87UN Mar Del Plata Action Plan (1977). Burada bax:
https://www.internationalwaterlaw.org/bibliography/UN/UN Mar%20del%20Plata%20Action%20PI
an_1977.pdf (son baxig 22 dekabr 2021).

8 Yeno orada.

8 Yeno orada.

% UNECE, Member States and Member States Representatives, https://unece.org/member-states-and-
member-states-representatives (son baxis 23 dekabr 2021).

1 The Economic Commission for Europe, Charter on Groundwater Management, foreword (1989).
92Yeno orada.
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olarag hokumsatlor yeralti sularin g¢irklonmesinin ve haddindan artiq
istifadasinin qarsisim1 almagqla onlar1 qorumagq ti¢iin uzunmiiddatli siyaset
formalasdirmali ve qebul etmalidir.”® Bu siyaset hoertersfli olmali, biitiin
miivafiq saviyyelords hayata kegirilmsali ve diger su idarsetma siyasstlorine
uygun olmalidir®® Eyni zamanda yeralti sularin miihafizasinin
planlasdirilmas: timumi atraf miihitin miihafizasi planina daxil edilmalidir.*
Nizamnamada, hamginin bu miiddsalarin milli yeralt1 sular1 ganunvericiliyo
totbiq edilmasi,*® yeralt1 sulara dair miilkiyyet hiiququ masalalorinin milli
ganunvericilikdon asili olaraq su aktinda vo ya macollods aydin sokilds
ifadasinin vacibliyi®” de nazars ¢atdirilmisdir. Eyni zamanda xartiyada yeralt1
su monbolori ilo bagh effektiv coza ve icaze (lisenziya) sisteminin
yaradilmasy,”® nozarst veo monitoringin aparilmasi qaydalar1 da® oks
etdirilmisdir. Miiqavile shamiyyatine va tanzimladiyi masalalore gors yeralt:
sular hiiququnun “konstitusiyas1” adlandirila biler.

Yeralt1 va sath sularinin tonzimlonmasi il bagli daha 2 miithitim sanadin-
“Serhaddan ke¢on su axinlarmmin ve beynslxalq gollorin miihafizesi ve
istifadesi haqqinda” BMT Konvensiyasinin “Su va saglamliq hagqinda”
Protokolu va Avropa Htifaql Su Cor¢ivo Direktivinin adlarin1 da ¢okmok olar.
Bu senadlarin daha bir miihiim shamiyyati do onlarin birbasa olaraq yerli
qanunvericiliye vo praktikaya osasl: tasirlari ilo baghdir. Maqalenin sonraki
hissalorinds onlar barads atrafl1 sakildo malumatla tams olmaq miimkiindiir.

A. “Sarhaddan ke¢an su axinlarinin vo beynslxalq gollarin
miihafizasi ve istifadasi haqqinda” BMT Konvensiyasinin
“Su va saglamliq haqqinda” Protokolu

Bu sanad Avropada davamli su idaraciliyi ve su ila alagali xastsliklarin
garsisinin alinmasi, sayinin azaldilmasi ve su ehtiyatlar: tizerinds sistematik
nazarati shate edan ilk ve yegane beynoalxalq hiiquqi sazisdir.'® Protokol
Birlosmis Millatler Tagkilatinin Avropa Iqtisadi Komissiyasi vo Umumdiinya
Sehiyys Tagkilatimin Avropa Katibliyinin emakdaslar1 terafinden birgs
hazirlanmis, ' 1999-cu ilde Londonda kecirilon Straf Miihit ve Saglamliq
{izro Uglincii Nazirlor Konfransinda gebul edilmis ve 2005-ci ilde qiivvaya
minmigdir.'” Protokolun hoayata kecirilmasi sshiyyenin qorunmasmdan

9 Yeno orada, mad. 1.

9 Yeno orada.

9 Yeno orada.

9 Yeno orada, mad. 5.

97 Yeno orada.

9 Yeno orada, mad. 8.

% Yeno orada, mad. 13.

100 «“Sorhadden kegon su axmlarmin va beynslxalq géllorin mihafizosi va istifadesi haqqmda” BMT
Konvensiyasinin “Su va saglamliq haqqinda” Protokolu (1999).

101 UNECE, About the Protocol on Water and Health, https://unece.org/environment-
policy/water/protocol-on-water-and-health/about-the-protocol/introduction (son baxis 24 dekabr
2021).

102 Yeno orada.
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tutmus, straf miihitin idare edilmasins, regional inkisafa, investisiyalara,
infrastruktura ve tohsilo goder miixtslif sektorlarda inteqrasiya olunmus
yanasma, siyaset ve strategiyalarin uygunlasdirilmasin taleb edir.!®

Azarbaycan Respublikas1 bu Protokola 22 oktyabr 2022-ci il tarixli Milli
Maclisin miivafiq gorari ilo qosulmusdur.’® Protokolun 2-ci maddasinin 3-cii
bandinds yeralti sulara anlayis verilmisdir:

“Yeralt: sular - yer sathindon asagidaki hopma layinda olan va torpagla yaxud

torpaqalti qatla bilavasita tamasda olan har hansi sular demakdir”.1%

Senadin preambulasina asason “taraflor suyun hayati davam etdirmak iiciin
zaruriliyi va insamin asas talabatini 6domoakdon 6trii lazimi miqdarda va keyfiyyatda
su ehtiyatt olmasimin insanlarin saglamhiimin mohkamlondirilmasi va davaml
inkisafi iiciin asas sartlardon biri oldugunu dark edir”.1% Eyni zamanda Protokolun
toroflori soth sularinin va yeralti sularin barpa oluna bilon, lakin insan
faaliyyatinin onlarin miqdarina ve keyfiyyatino manfi tasir etdiyi halda isa
barpa olunma qabiliyyeti mahdudlasan tabii ehtiyatlar oldugunu anlayir.'?”
Burada “insan faaliyyeti” dedikds sadaca konkret soxslorin amsallori deyil,
eyni zamanda hiiquqi sexslerin ve hatta dovlst orqanlarinin da atraf miihitas
ziyan veran va hiiquqa zidd faaliyyetlori basa diistiliir. Homginin tizv 6lkalar
bu sulardan istifade zamani keyfiyyot vo kemiyyat hiidudlarinin istenilon ctir
pozulmasmin hamin tabii ehtiyatlardan asili olan insanlarin saglamlig1 ve
rifahi {ictin qusamiiddstli vo uzunmiiddatli arzuolunmaz noaticalora gatirib
cixara bilacoyini basa diisiir.’® Umumilikde gotiirsak, preambula su
monbolorinin idarsedilmasi prosesinde dovletlor iiglin on osas prioritet
masalalori miiayyenlosdirir ve su siyasastinin mahz bu yonde qurulmasina
cagirir.

Protokolda sularin idars edilmasi tizrs bir sira prinsiplori miieyyenlogdirir.
Bunlardan biri de “ehtiyat tadbirlarinin goriilmasi” prinsipidir. Bu prinsips
gora Olkalar su ils slaqadar xestaliklerin qarsisinin alinmasi, onlarin yayilma
deracesinin moahdudlasdirilmast ve azaldilmas: ilo bagh todbirler
hazirlamalidir.!” Regional su miinaqgigalarinds an ¢ox istifads olunan prinsip
iss “xarcleri c¢irklandiran 0&dayir” prinsipidir. Bu prinsips gors ise
girklonmaenin garsisinin alinmasina, mahdudlasdirilmasina ve azaldilmasina
sorf olunan xarcleri ¢irklondiren oOdayir.!"® Bu prinsip Azsrbaycan tigiin
xtiisusila shamiyyaetlidir, bels ki, bu sayads qonsu oOlkelerin srazisinden axib
golon vo Olke erazisinden kegoen daxili sularin (maselen, Oxgugay) hamin

103 Yens orada.

104 «“Sorhadden kegon su aximlarmin vo beynalxalq gollorin miihafizasi vo istifadasi haqqnda” 1992-ci
il tarixli BMT Konvensiyasinin “Su va saglamliq haqqinda” 1999-cu il 17 iyun tarixli Protokoluna
gosulmaq barodo Azarbaycan Respublikasinin Qanunu (2002).

105 Yuxarida istinad 91, mad. 2.3.

106 'Yeno orada, preambula.

07 Yens orada.

108 Yens orada.

199 Yens orada, mad. 5 (a).

110 Yens orada, mad. 5 (b).
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dovlatlar tarafinden ¢irklondirilmasinin qarsisinin alinmasi {igiin beynalxalq
saviyyada talablar irali siire bilir . Umumilikds isa taraflor ¢alismahdirlar ki,
su ehtiyatlarimin idare edilmoesi elo tagkil olunsun ki, indiki nasillarin
tolobatlar1 golacok nasillorin 0z goxsi tolobatlarini tomin etmsalarinin
miimkiinliiytine ziyan yetirmoasin.!! Bu da ekologiya hiiququnun asas
prinsiplerinden biri olan “dayaniqli inkisaf” (sustainable development)
prinsipinin Protokoldaki tezahiir formasidir.

Senadde prinsiplorden olave olaraq toraflorin iizerine sularin idare
edilmasi va istifads edilmasinin onlarin miihafizasi ils slagali sokilda hoyata
kecirilmasi vo bir sira basqa Ohdaliklari gostorilmisdir. Buraya kollektiv
(lmumi ohali {i¢lin) igmali su tachizatinin tomin edilmasi,'? igmoali su
monbalori kimi istifade olunan su ehtiyatlarini vo onlarla slagali su
ekosistemlorini ¢irklonmadan qorunmasy, '** insan saglamligin vo atraf miihiti
kifayot godor qoruyan sanitariya standartlarinin miioyyan edilmasi
daxildir.'* Homg¢inin Protokolun 6-c1 maddasinin 5-ci hissasine gors toraflorin
har biri 6ziiniin selahiyyetli orqanlarinin islarini slagslondirmak ti¢tin milli
yaxud yerli soviyyode mexanizmlor yaradir, homginin sarhadlararasi, milli ve
ya yerli saviyyado, suasiran sahslore ve yeralt: sularin gidalandig1 zonalara
tistlinliik verarak, su tesorriifatinin foealiyyetinin idare edilmoesi planlarim
isloyib hazirlayir.’® Buna misal olaraq yeralt1 sularin gidalandig1 zona yaxud
orazi hiidudlarindaki konkret su ehtiyatlarinin ve obyektlarinin
monimsonilmasi, istismari, miihafizesi sahasinde mdiivafiq todbirler
sisteminin hazirlanmasini gostermak olar.

Senadde ohalinin moalumatlandirilmast moévzusuna da toxunulur.
Protokolun 10-cu maddasine asasen “konkret malumat yaxud sanad dorc etdirmok
barada talablara alava olaraq, har bir Torof ictimaiyyatin Ohdasina o malumatin
verilmasi ticiin 0z qanunvericiliyi ¢orcivasinda tadbirlor goriir ki, hamin moalumat
dovlat orqanlarinda olsun va ictimaiyyatin malumatliginin yiiksaldilmasina, tahsilo,
hazirhiga, elmi-tadqiqat islorina, tacriiba-konstruktor islorina va malumat alinmasina
yardim etsin”.11® Har na qader 6lkemizda Protokola uygun olaraq miivafiq
sahado faaliyyet standartlar1 ve bu standartlarin realizoasi ilo bagl rosmi
moaruzalar ve bayanatlar hazirlansa da, shalinin malumatlandirilmas:
masalasinda teleblarin yerins yetirilmasinda olduqca ¢atismazhqlar vardir.

Umumiyyatla, Protokol yerli su va yeralt sularin tanzimlenmasinds boyiik
onem dasiyir. Buna misal olaraq “Transserhad kontekstinds atraf miihita
tosirin qiymatlandirilmasi hagqinda Konvensiya”ya I ve II Diizaliglarin tesdiq
edilmasi barsads Azarbaycan Respublikast Qanununda moshz fealiyyet

111 Yeno orada, mad. 5 (d).
112 Yeno orada, mad. 6 (c).
113 Yeno orada, mad. 4.1.

114 Yeno orada, mad. 4.2 (b).
115 Yeno orada, mad. 6.5.

116 Yeno orada, mad. 10.
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standartlar1 hissasindaki 12-ci miiddean1 gostars bilerik. Burada illik hacmi 10
milyon kub metr ve ya daha artiq olan yeralt1 sularin ¢ixarilmasi
faaliyyetlorinin tenzimlonmoesi va ya yeralti sularin geyri-tobii yolla
doldurulmas: sistemlarinin qurasdirilmasi nazards tutulmusdur.!’” Bu da 6z
novbesinds, yeraltt su moenbalarinin qurumasi ve msahv edilmasinin
qarsisinin alinmasina teminat verir. Eyni zamanda 6lkelarin sistematik olaraq
faaliyyotlori ilo bagh hazirlayib toqdim etdiyi moaruzelor do nazaratin
effektivliyine zomanat verir. Bununla bels Protokolun bazi 6hdsliklarinin
hoyata kegirilmasi ilo baglh miivafiq tokliflor vermoak olar maesslon, lazimi
ganunvericiliyin vo pesokar texniki kadrlarin hazirlanmasi masalasine 6nom
verilmoalidir. Homg¢inin elmi tadgiqatlarin aparilmasi iiciin haveaslondirici
tadbirlorin goriilmasi, eyni zamanda yeralt1 su manbalarin qorunmasi ils
bagl fiziki, hiiquqgi soxslarin ictimai qurumlarin dévlat orqanlarina komak
gOstormoasi, manavi vazifalori ilo baghh malumatlandirilmas: masalasina da
xtiisusi diqqetle yanasilmalidir.

B. Avropa Ittifaq1 Su Car¢ive Direktivi

23 oktyabr 2000-ci il tarixinde Avropa Parlamenti (vo ya Avropa Surast)
torafindon qobul edilmis Avropa Ittifaq1 Su Carcive Direktivi su menbalarinin
biitiin formalarinin - ¢aylar, gollar, serhad va yeralt: sularin qorunmasina va
keyfiyyatinin saxlanilmasi ve artirilmasina, eyni zamanda yeralt: sularin
cirklondirilmasinin shamiyyatli deracads azaldilmasina yonealmis regional bir
sonaddir.!!®

Senadin preambulasinda suyun keyfiyyatinin yaxsilasdirilmasi, shalinin
icmoli su ilo tominatina komak edilmasi, su ilo bagh inteqrasiya olunmus
siyasatin hazirlanmasinin vacibliyi masalalarine toxunulmusdur.' Burada,
hamginin yeralt1 sularin kemiyyst veo keyfiyyot statusunun hamin yeralt1 su
obyekti ilo alagali olan yertistii sulara ve ekosistemlars tasir gostormosi
movzusu da diqgets alinmus, bununla da yeralti vo sath sularinin ekoloji
hoamrayliyi oks etdirilmisdir.'* Direktivin 2-ci maddasinda yeralt1 sularin
anlayis1 verilmisdir: 12!

“Yeralt: sular1 doyma zonasinda yer sathinin altinda olan va yerin va ya yerin taki

ila birbasa tamasda olan biitiin sulardir”.

Yeralt1 su hovzasi anlayisi da bu maddada aks olunmugdur: 2

17 «“Transsorhad kontekstinds straf mihito tesirin giymatlondirilmesi hagqmda Konvensiya”ya I vo |l
Dlzaliglarin tosdiq edilmasi barado Azarbaycan Respublikasi Qanunu, mad. 12 (2019).

118 European Comission, The EU Water Framework Directive — Integrated River Basin Management
for Europe. Burada bax: https://ec.europa.eu/environment/water/water-framework/index_en.html (son
baxis 8 dekabr 2021).

119 Directive of the European Parliament and of the Council establishing a framework for Community
action in the field of water policy, 2000/60/EC, preamble (2000). Burada bax: https://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CEL EX:32000L0060:en:HTML (son baxis 20 dekabr
2021).

120 Yens orada.

12! Yeno orada, mad. 2.

122 Yens orada.
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“Yeralt: sular1 hévzasi sulu tabaga va ya su laylart daxilinda yeralt: sularin forgli

hacmi demakdir”.

Direktivdas asas anlayislarla yanasi, yeralt: sularla bagl dovlstlarin tizaerins
miiayyan 6hdalikler do qoyulur:'*

(i) “Uzv Dévlatlar cirklondiricilarin yeralt: sularima daxil olmasiun qargisini
almagq va ya moahdudlasdirmaq va biitiin yeralti su obyektlarinin vaziyyatinin
pislasmasinin qarsisini almagq ticiin zaruri tadbirlori hayata kegirmoalidirlar;

(ii) Uzv Dévlatlar yeraltr sularinin cirklonmasini tadricon azaltmaq iiciin insan
faaliyyatinin  tasiri nmoticasinda yaranan hor hansi  ¢irklandiricinin
konsentrasiyasinda ahamiyyatli va davamli artim meylini aradan qaldirmagq
iiciin zaruri tadbirlari hayata kecirmalidirlor”.

Direktivin 17-ci maddasinds yeralt1 sularin ¢irklonmasinin qarsisinin
alinmasi vo ona nazarat strategiyalarindan bahs olunur.!** Homin maddanin
1-ci bandina asasen Avropa Parlamenti vo ya Avropa Surasi yeralti sularinin
cirklonmasinin qarsisini almaq ve ona nazarat etmak tiglin xiisusi tadbirlor
gormoalidir. Bu ciir todbirlor miivafiq olaraq yeralt: sularinin yaxsi kimyavi
vaziyyetine nail olmaq maqgsadine yonaldilmalidir.'*

Direktiv ve sadalanan biitiin beynolxalq sazislor, eloco do yerli
qanunvericilik normalar1 nezere alindigda ekoloji menbolorin dovlatlar
torafindon individual sekilde qorunmasinin miimkiinsiizliiytinii aydin basa
diismak olur. Buna goro do yeralti sularin idars edilmasinde beynolxalq
amokdasliga vo tanzimlomolore daha ¢ox ehtiyac duyulur. Mahz Direktivda
da 6lkalar vo biitiin alagali toraflor arasinda serhadlsraras: emoakdashq telabi
goyulmusdur. Buna wuygun olaraq golocek illorde Azearbaycan
Respublikasinin bu sahade qebul edilmis miixtolif regional (masalen,
Birlosmis Millatlor Tagkilatimin Avropa Iqtisadi Komissiyasinin Yeralti
Sularin Idars Edilmasi {izre Xartiya), dovlatlorarasi, ikitorafli ve goxtarefli
miiqavilalere {izv olacagin gozlomak olar. Buna baxmayaraq, tekce tizv
olmaq kifayst etmir, bununla yanasi ratifikasiya olunmus beynalxalq
sonadlarin tam ve har terafli realizesi do an az onu gebul etmoak gadar
ohamiyyoetlidir. Belaliklo ds, tetbigdeki modvcud bogluglarin aradan
qaldirilmas: yeralt1 sularin tenzimlsnmasinde miihiim inkisafa sebeb
olacaqdr.

Noatico

Magqalada bahs edilon konsepsiyalar1 ve problemlari nazere alsaq ve hal-
hazirda diinyadaki su ehtiyatlarinin veziyyetine baxsaq, gelacekda su
manbeleri ugrunda miibarizenin artacagim vs hatta “su miiharibslarinin” bas
veracayini inkar etmoak o gqodear do miimkiin gortinmiir. Mahz buna gore do
mogqalonin asas moaqsadi yeralti sular moévzusunda Umumi baxisin

123 Yuxarida istinad 91, mad. 4.
124 Yena orada, mad. 17.
125 Yens orada.
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formalagdirilmasina nail olmaq, gelaceyin an esas i¢gmoli su manbayins
cevrilmoasi gozlenilon bu sularin beynslxalq qanunvericilik ve yerli
ganunvericilikdoki tonzimlonma masalalarini arasdirmaqg, habelo moévcud
bosluglara digqgat ¢okmokdir. Eyni zamanda problemlari timumilasdirarak
sonda bir sira naticalars galinmisdir ve buna uygun olaraq asagidaki miivafiq
tokliflar irali stirtilmiisdiir:

o Ik olaraq, yeralt1 sularin Kiir vo Araz, onlarin qollari olan ¢aylar, habels
digar cay (masalon, Oxgucay) ve yeriistii su moanbalari torsfindon
cirklondirilmasinin qarsist alinmalidir. Bunun iiglin miivafiq serhad
dovlatlarle (Ermanistan, Glirciistan) danisiqlar aparilmalhidir;

e Miivafiq icra hakimiyyati orqanlari terefinden digor c¢irklonma
monbalari geyde alinaraq lazimi tedbirlor goriilmali ve tullanti
sularinin axidilmasi ilo bagli sert nezarst vo monitoring tadbirlari
hayata kecirilmalidir;

o Iggaldan azad olunmus torpaglarimizda yerlagson yeralti sular
(masalon, Kalbacar orazisinds yerloson mineral sular) arasdirilmal,
onlar haqqinda moalumatlar toplanilmali, isgalgt Ermoenistan
Respublikasinin hamin orazide yerloson yeralti su ekosistemina
vurdugu zararin miqdar:t miiayyanlasdirilmalidir;

o Istifade olunan yeralti sularn torkibindoki maddalor haqqinda
miiayinaloer aparilmali ve onlarin hans1 magqsadlor tiglin (igmali su,
moisot, senaye, sanatoriya-kurort, kend tesarriifati) yararli oldugu
barada gorara galinmolidir;

e Yeralti sularin ¢ixarilmasi, istifadasi sahasindo istifade olunan texnika
modernlasdirilmsli, suvarma qurgularinin yarisindan ¢oxu yenilonmali
vo yeralti sugltiriici qurgularmmin  qurasdirilmasi  prosesi
surstlandirilmslidir;

e Torpaglarin soranlagsmasinin yeralt1 sulara birbasa tesiri nazers
alinmagqla bu hagda miivafiq isloer goriilmali, en azindan soranlasmanin
sureti azaldilmalidir;

e Yeralt1 sularin tenzimlonmoesinde beynolxalq emekdashq inkisaf
etdirilmalidir.
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Huseyn Khasmammadov®

HUMAN RIGHTS AND INVESTMENT LAW:;
RIGHT TO WATER

Abstract

In this article, the problems corollary to the claims based on human rights violations and
brought before investment tribunals have been discussed. Particularly, the article focuses on
the right to water as an indispensable counterpart of the right to life. Investment tribunals
tend to more analyze claims based on international investment treaties and decide them in
favor of investors, whereas human rights claims stemming from other international treaties
are to some extent ignored. The article stresses the inappropriateness of such an approach
and attempts to suggest efficient solutions.

Amnnotasiya

Mogalada insan hiiquglarinin pozuntusuna asaslanan va investisiya tribunallar: garsisinda
qaldinlan iddialarla bagli problemlar miizakira olunmusdur. Xiisusila, maqala yasamaq
hiiququnun ayrilmaz hissasi olan su hiiququna fokuslanir. Investisiya tribunallar: daha cox
beynalxalq investisiya miiqavilalarina asaslanan iddialar1 tahlil edir va investorlarin xeyrina
gorar verir, digar beynalxalq miiqavilalordon irali galon insan hiiquglar: iddialarin isa
miiayyan daracada nazara almir. Magalada bu ciir yanasmanin uySunsuzlugu vurgulanr va
samarali hall yollar: taklif edilir.
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Introduction

onsiderable scholarly authorities have been devoted to the
relationship between human rights and investment law. Most
investment treaties, such as Bilateral Investment Treaties between

* Legal consultant at the Baku office of Deloitte.
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Argentine and the USA," Azerbaijan and San Marino,? Japan and Russian
Federation,® the United Kingdom and China,* and etc.,, and investor-state
arbitration awards usually do not refer to human rights concerns. The
International Centre for the Settlement of Investment Disputes Convention®
(hence ICSID) also does not contain provisions related to human rights as this
Convention covers only procedural issues. Furthermore, human rights are
even not indicated as an index in ICSID reports, which constitute an important
source for various decisions on investment law issues.® All of mentioned is a
strong justification for the allegation that human rights in the context of
investment arbitration are to some extent perceived as supplementary.

Claims based on human rights can be brought before investment tribunals
by investors, home and host states and amicus curiae.” Arbitrators also can in
their own discretion analyze and decide upon human rights issues. The claims
on human rights brought by investors are usually strategically arranged
either in a way that claims are independent of treaty-based claims (those
based on International Investment Agreements (IIA) clauses or as a
supportive addition to the treaty-based claims by taking appropriate
methodology or argumentation from human rights law.® The former is called
“independent assertion of human rights”, whereas the latter — “supportive
assertion of human rights”.? Most claims of the host states are usually based
on the allegation that protection of human rights is a justification for the
measures taken that lead to the violations of the rights of investors. The claims
brought by NGO’s and public interest lawyers are usually in the form of
amicus curiae briefs seeking a permission from the tribunal to intervene with
arbitral proceeding with the purpose to increase awareness about the violated
human rights.’® Arbitrators usually address to human right concerns ex
officio."

One of the most obvious conditions where a state’s human rights

! See Argentina — The United States of America BIT (1991).

2 See Azerbaijan — San Marino BIT (2015).

3 See Japan — Russian Federation BIT (1998).

4 See The United Kingdom — China BIT (1986).

5 See generally The International Centre for the Settlement of Investment Disputes Convention
(1966).

6 Clara Reiner, Christoph Schreuer, Human Rights and International Investment Arbitration, 1 (2009).
Available at: https://www.univie.ac.at/intlaw/h_rights_int_invest arbitr.pdf (last visited Dec. 19,
2021).

7 Amicus curiae is defined as “[a] person who is not a party to a lawsuit but who petitions the court or
is requested by the court to file a brief in the action because that person has a strong interest in the
subject matter”. See Black’s Law Dictionary, 263 (8" ed. 2004).

8 Vivian Kube, Ernst-Ulrich Petersmann, Human Rights Law in International Investment Arbitration,
11 Asian Journal of WTO and International Health Law and Policy 65, 70 (2016).

® 1bid.

4., 4.

11 Ex Officio is defined as “[fJrom office; by virtue of the office; without any other warrant or
appointment than that resulting from the holding of a particular office”. See Black’s Law Dictionary,
661 (4" ed. 1968).
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commitments to those living inside its territory may fall under the framework
of investment treaty arbitration is about the investments in the water and
sanitation division.'? In the course of the most recent decade, there have been
about twelve bilateral investment treaties (hence BITs) claims brought against
governments in relation to the issues in this sector; ten of these claims were
brought against Argentina, while the other two were brought against Bolivia
and Tanzania.’® Others may have been raised without any requirement to
make these lawsuits publicly available.!

With regards to the above mentioned cases, generally, two distinct types of
investment proceedings with an effect on the water have been raised.'> One
type of disputes that has emerged from privatizations in the water division
primarily concerns the issues regarding the affordability of water.!® Another
multiplicity of cases concerns interests in different businesses (industrial
spheres) that can possibly debase water quality or negatively affect the
maritime ecology."” In the cases related to the right to water, arbitral tribunals
have needed to manage debates emerging out of:'®

*  “Disputes between investors and state authorities regarding the levy systems
and their impact on the moderateness of water, particularly, in the course of a
financial crisis;

* failure of investors to organize a prior agreed number of water connections
because of non-compliance of investors with the promises granted by them
under the relevant investment contracts;

 danger of contamination to ground and drinking water assets and threat of
damage to the maritime environment”.

This paper focuses on the tension between the human right to water and

investor rights within the framework of investor-state arbitration

12 |_uke Eric Peterson, Human Rights and Bilateral Investment Treaties, 26 (2009).

13 See generally Impregilo S.p.A. v. Argentine Republic, ICSID Case No. ARB/07/17 (2011); See
also Aguas Cordobesas, S.A., Suez, and Sociedad General de Aguas de Barcelona, S.A. v. Argentine
Republic, ICSID Case No. ARB/03/18 (2007); See generally Urbaser S.A. and Consorcio de Aguas
Bilbao Biskaia, Bilbao Biskaia Ur Partzuergoa v. Argentine Republic, ICSID Case No. ARB/07/26
(2016); Aguas Argentinas, S.A., Suez, Sociedad General de Aguas de Barcelona, S.A. and Vivendi
Universal, S.A. v. Argentine Republic, ICSID Case No. ARB/03/19 (2015); See also Azurix Corp. V.
Argentine Republic, ICSID Case No. ARB/01/12 (2006); See Aguas del Tunari S.A. v. Republic of
Bolivia, ICSID Case no. ARB/02/3 (2005); See also Azurix Corp. v. Argentine Republic, ICSID Case
No. ARB/03/30 (2003); See Aguas Provinciales de Santa Fe, S.A., Suez, Sociedad General de Aguas
de Barcelona, S.A. and Interagua Servicios Integrales de Agua, S.A. v. Argentine Republic, ICSID
Case No. ARB/03/17 (2018); See generally Compafiia de Aguas del Aconquija S.A. and Vivendi
Universal v. Argentine Republic, ICSID Case No. ARB/97/3 (2007); See also SAUR International v.
Argentine Republic, ICSID Case No. ARB/04/4 (2014); See Anglian Water Group v. Argentine
Republic, UNCITRAL (2003); See also Biwater Gauff (Tanzania) Ltd. v. United Republic of
Tanzania, ICSID Case No. ARB/05/22 (2008).

14 Peterson, supra note 12, 26.

15 Ursula Kriebaum, The Right to Water Before Investment Tribunals, 1 Brill Open Law 16, 17
(2018).

1% 1d., 19.

7d.,, 17.

18 I bid.
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proceedings, analyzes the corresponding problems emphasized in concrete
arbitrational cases, discusses the restrictive approach of the investment
arbitrational tribunals and attempts to suggest appropriate solutions.

I. Case studies on the right to water within investment
arbitration proceedings

A. Vivendi case

Compania de Aguas del Aconquija SA and Vivendi Universal v Argentine
Republic’® (hereinafter Vivendi) was the first investor-state arbitration
proceeding where the tribunal stressed the right to water as a very significant
right for the human being. This case particularly, analyzes the dispute that
arose out of a concession contract that was concluded between the Tucuman
Province of Argentina and the subsidiary of the French company Vivendi
International.?’ After the conclusion of a contract, water tariffs increased and
due to the complaints from the public local authority restricted Vivendi’s
discretion to manipulate water tariffs and to suspend water services to non-
paying customers.?! Vivendi initiated an ICSID arbitration proceeding based
on the BIT between France and Argentine. Respondent argued that the
measures taken by Tucuman province were legitimate because the human
right to water should have been safeguarded.? The decisions of the first and
second tribunals did not analyze raised human rights issues, therefore,
Argentine raised this issue in its application to the Annulment Committee
which in turn stated that not all but some of the raised fundamental issues
should be analyzed properly.? One of the most important issues clarified by
the Annulment Committee was that states should not be able to avoid ICSID
arbitration by giving exclusive power to the host state courts to interpret
concession contracts (even if such contracts concern issues related to access to
water).?*

B. Azurix case®

The dispute arose out of the concession contract for the distribution of
potable water and sewage services between the US company Azurix and the
Argentine Province of Buenos Aires. The repairs of infrastructure which had
been granted by the concession contract were never implemented, and this
resulted in the reservoirs full of algae, cloudy water and an unpleasant

19 See Compan™1’A De Aguas Del Aconquija Sa and Vivendi Universal Sa v. Argentine Republic,
supra note 13.

20 |bid.

2L |bid.

22 1d., para. 3.3.3.

2 |bid.

24 |bid.

% See Azurix Corp. v. Argentine Republic, supra note 13.
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pungent odour.?® After the public controversy, the local authority of Province
accused the investor in the contamination of water and agitated non-payment
of water bills among consumers. Azurix initiated an arbitration proceeding
under ICSID against Argentina in accordance with the Argentina — US BIT.
Respondent alleged that its primary objectives to protect the public interest
and the right to water should be taken into consideration in the course of the
assessment of expropriation claims.?” In line with decisions made upon treaty-
based claim of Azurix, one of the important statements of the arbitral tribunal
was emphasizing on the core features of the right to water described in
General Comment 15.2 Particularly, this document states that although the
right to water is not a right to free water, this right assumes water to be
affordable by all.? Furthermore, General Comment recognizes unaffordable
increases in the water tariffs as a violation of a right to water.* This case is an
illustration of an attempt of the arbitrational tribunal to resort to legal
documents which to some extent goes beyond the “applicable law”.

C. Suez case

The dispute arose out of a concession contract concluded with the aim to
manage water and sewerage supply in Buenos Aires. After about eight years
of cooperation, the financial crisis encouraged the commencement of
emergency measures which resulted in the stabilizing of water tariffs.
Respondent argued that the measures were taken with a purpose to protect
the right to water of people.> Both Argentina and the intervening NGOs
stressed the necessity to interpret treaty clauses in light of other norms of
international law including the right to water. Tribunal stated that human
rights law (especially, the right to water) imposes certain obligations upon
states; however, it concluded that both investment and human rights
obligations of Argentina are not “contradictory, inconsistent or mutually
exclusive”.® In other words, the ICSID arbitrational tribunal again
highlighted that within investment arbitrations, there is no place for hierarchy
in respect to obligations derived from the norms of human rights law and
provisions of the relevant investment treaty.

D. SAURI case®

This dispute arose from a concession contract concluded between a French
company Saur and the Argentine Province of Mendoza. In 2002, Argentina

% 1d., 124.

27d., 278.

28 See generally General Comment No. 15, UN Doc. E/C/12/2002/11 (2002).

21d., 24.

%01d., 26-27.

31 Barcelona S.A. and Vivendi Universal S.A v. Argentine Republic, supra note 13.
321d., 252.

1d., 262.

34 Saur International S.A. v. Argentine Republic, supra note 13.
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adopted new emergency measures which coerced the investor to seek for the
increase of the water tariffs.>> Mendoza Province rejected the application for
increase, and Saur complained that taken measures resulted in unprofitability
of its business and incapability to properly operate it. In the course of
arbitrational proceedings Respondent stated that the existence of certain
obligations under the relative investment treaty does not mean that in the
hierarchy of norms its human rights obligations are at the lower level in
comparison with provisions of international treaties or norms of domestic
law.’ Hence, Argentina argued that its obligations under the investment
contract should be interpreted in accordance with the framework of the
protective human right standards, especially the human right to water.?”
Arbitral tribunal unequivocally recognized that human rights all in all, and
the right to water specifically, are one of a few sources that it should consider
solving the dispute. The reason was that both the domestic law of Argentina
and the legal framework of the general principles of law encompass these
rights. Also, the tribunal stated that on the one hand, the provision of access
to drinkable water is an obligation of the state, and on the other hand, is an
important right of citizens.?® Therefore, state is obliged to protect this right
and punish those whose measures create obstacles for the proper realization
of this right. Nevertheless, the tribunal held that this right is compatible with
the investor rights because they stem from different normative sources. In
other words, the tribunal stated that although it recognizes the obligations of
state under its citizens’ right to water, this right should be adapted to the
obligations of the state under international treaties.** However, at the stage of
rendering final decisions on liability and compensation, tribunal did not
decide upon the issues of human right. This case one more time shows that
the general approach of the arbitral tribunals under ICSID is to recognize the
existence and importance of the obligations of states to promote human rights
(particularly, the human right to water), however, they try to avoid including
these rights into the international legal framework on investments.*!

II. Restrictive approach of the investment arbitrational

tribunals
As it is seen from the abovementioned cases, arbitral tribunals usually try
to escape direct reference to the effects of non-compliance with protection and
provision of the standards of the right to water. One reason for such

%1d., 21.

36 Tamar Meshel, Human Rights in Investor-State Arbitration: The Human Right to Water and
Beyond, 6 Journal of International Dispute Settlement 277, 293 (2015).

37 Ibid.

38 Supra note 31, 276.

39 Supra note 26, 330.

40 Supra note 31, 430.

41 Meshel, supra note 36, 294.
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restrictiveness may be the fact that the validity of the jurisdiction of the
investment arbitral tribunals is usually derived from the consent of the parties
to submit their future dispute to the tribunal under the ICSID Convention.*?
The obvious risk is that if tribunal decided without having jurisdictions, then
further stages of enforcement and recognition will be denied. That is why,
most arbitral tribunals fear going deep into the issues of human rights.
However, in my opinion, being outside the scope of the investment treaty or
the agreement does not necessarily mean that the ICSID tribunal per se lacks
jurisdiction because the rules of international law — which include human
right concerns — are usually applicable in the context of investment disputes.*®

The interpretation of the ICSID Convention gives arbitral tribunals the
power to refer to international law not only as an applicable one under the
standard of “choice of law”# but also as a source for the substantive rules,
where the dispute is directly connected to the investment made or where the
applicable law (in accordance with the parties’ choice of law) does not
regulate certain issues and “leaves room for the international law to fill
loopholes”.* Furthermore, in SPP v. EQypt*® case, the arbitrational tribunal
concluded that it can decide not only obligations of the state to protect
investment but also other obligations under the legal framework of
international public law. In particular, the tribunal held that the UNESCO
Convention for the Protection of the World Cultural and National Heritage
was appropriate to be taken into consideration while deciding on the investor
claims because the choice of law in favour of host state domestic law should
not prevent the applicability of international law.*

What is more, the party whose claim is based on human rights is required
to “demonstrate substantively” that claims concerned significantly influence
on the establishment or operation of certain investment.*® This, to some extent,
plays a role of a safeguard against the risk of exceeding of powers by the
investment arbitrational tribunal concerning the issue of connection between
raised human right claim and particular investment at stake.*’ If some actions
of the investor made in the course of business negatively affect citizens’ right
to water, it is undeniable that states, due to their obligations under
international law, should take some executive or legislative measures, such as

42 Filip Balcerzak, Jurisdiction of Tribunals in Investor—State Arbitration and the Issue of Human
Rights, 29 ICSID Review 216, 219-220 (2014).

43 Susan L. Karamanian, The Place of Human Rights in Investor-State Arbitration, 17 Lewis & Clark
Law Review 423, 433 (2013).

44 Reiner, Schreuer, supra note 6, 85.

4 Andreas Kulick, Global Public Interest in International Investment Law, 14-15 (2012).

46 See generally Southern Pacific Properties (Middle East) Limited v. Arab Republic of Egypt, ICSID
Case No. Arb/84/3 (1992).

471d., 78-80.

48 Pierre-Marie Dupuy, Unification Rather Than Fragmentation of International Law? The Case of
International Investment Law and Human Rights Law in Pierre-Marie Dupuy, Ernst-Ulrich
Petersmann, and Francesco Francioni (eds.), 62 (2009).

49 Supra note 36, 297.
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make changes in the rates of water tariff; implement expropriations in the
form of nationalization in order to rise the water affordability level for the
citizens; oversee the investors’ activities through setting “regulatory
standards and monitoring compliance”* in order to prevent violation of this
right.5! Also, as the disputes, which are usually at stake in investment
arbitrational proceedings, ordinarily arise from the enforcement of the
mentioned measures, in my opinion, the awards containing decisions taken
in respect to human rights (including the right to water) should not be
considered unrecognizable or unenforceable due to the excess of power. In
other words, the mentioned safeguarding function illustrates that the
arbitrational tribunal possesses valid jurisdiction to decide also upon raised
human rights issues because these claims are closely linked with the particular
investment at stake.*

A broader approach toward the right to water defence of respondent states
can contribute to the legality risk of the arbitrations based on investment
treaties.®® There is an opinion that most of the investor-state arbitration
tribunals try to favour investors sacrificing public interest.>* Moreover, there
is a tendency in lots of the scholarship authorities that the existent bilateral
and multilateral investment treaties should be revised and renegotiated,
especially due to the opportunity to resort any future dispute to the
investment treaty arbitration.’® In 2011, John Ruggie> declared that the states
in the Guiding Principles on Business and Human Rights should retain
enough power to provide and protect human rights under the legal
framework of investment agreements.%”

Conclusion

As it is seen from the cases discussed above, investment tribunals tend to
more analyze claims based on international investment treaties and decide
them in favor of investor, whereas human rights claims stemming from other
international treaties are to some extent ignored.® Such ignorance is
inappropriate, particularly in the case of the right to water. Moreover, the
primary goal of investor-state arbitration is not to apply the law in a way that
favors investor but to properly consider the balance between parties” rights
and obligations. In addition, although the right to water is still not fully
recognized as an independent human right, the author considers that the

50 Catarina de Albuquerque, Report of the Independent Expert on the Issue of Human Rights
Obligations Related to Access to Safe Drinking Water and Sanitation, A/HRC/15/31 (2010).
51 Balcerzak, supra note 42, 227.

52 |bid.

53 Supra note 36, 301.

5 Danielle E. H. Allen, This Business Will Never Hold Water, 4 (2010).

%5 1d., 4-5.

%6 Karamanian, supra note 43, 424-425.

57 Supra note 36, 301.

%8 Moshe Hirsch, Investment Tribunals and Human Rights: Divergent Paths, 108 (2009).
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tribunals should take it as a fundamental principle because the right to water
is closely connected with “access to water”, which in turn is a matter
frequently contained in — and therefore, affected by — the legal framework of
a lot of investor-state contracts.

Arbitral tribunals act as the only and final adjudicators for the investor-
state investment disputes and they should balance human rights and
investment protection, “if they are to serve the function for which most
international courts and tribunals are created — that is, to strengthen the
international rule of law”.%

¥ d., 113.
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Naman Anand’

“NOBODY’S CHILD”: REFLECTIONS ON FOUR
POSSIBLE APPROACHES FOR THE
REPATRIATION OF FTFsS

Abstract

In the 215t century the rise of numerous Non-state Armed Groups (NSAGs) such as the
Islamic State of Iraq and the Levant (ISIS), and Al Qaeda has been experienced. With the
height of the “smart” generation and the ubiquity of social media platforms, numerous
individuals from across all corners of the globe have been recruited by such groups online
and have gone on to join them in the Middle East and Northern Africa. However, a
prominent legal hurdle arises when they wish to return to their nation of birth.

This article aims to analyse numerous instruments of international law, recent decisions
by the European Court of Human Rights (ECtHR), diplomatic policies adopted by EU
member nations, and Milanovic’s concept of the “personal model of extraterritorial
jurisdiction” to answer one primary question — are States under an “erga omnes” obligation
to repatriate Foreign Terrorist Fighters?

Annotasiya

21-ci asrda [raq va Sam Islam Dévlati (ISID) va Ol1-Qaida kimi coxsayli qeyri-dovlat silahl
qruplarimin yiiksalisi bag vermisdir. “Agilli” naslin artimi va sosial media platformalarimin
genis yayilmas ilo diinyanmn har yerindan saysiz-hesabsiz insan bu ciir qruplar tarafindan
onlayn olaraq isa gotiiriilmiis va Yaxin Sarqda va Simali Afrikada onlara qosulmaga davam
etmisdirlar. Bununla bela, asas hiiquqi manea onlarin dogulduqglar: 6lkaya geri qayitmagq
istadiklori zaman yaranir.

Bu maqalo beynalxalg hiiququn coxsayli sonadlori, Avropa Insan Hiiquglar
Mohkamasinin (AIHM) son gorarlar, Al-ya idizv dovlatlor tarafindon qabul edilmis
diplomatik siyasatlor va Milanovigin “ekstraterritorial yurisdiksiyanin saxsi modeli”
konsepsiyasini miihiim bir suali cavablandirmaq iiciin tahlil etmok magsadi dasiyir —
dovlatlar xarici terrorgulan repatriasiya etmok iiciin “erga omnes” 6hdaliyi dasiyirlarma?
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Introduction

he ongoing problem of Foreign Terrorist Fighters (hereinafter FTFs)

raises numerous perplexing questions, primarily under the United

Nations” Conventions and Treaties, that States seem ill-equipped or
unwilling to address. Diplomatic stances over the topic have also been erratic
and lacked clarity. For example, Former President Donald Trump’s tweet in
February 2019' urging European Union (hereinafter EU) Member States to
repatriate Islamic State (hence IS) fighters and the subsequent veto of a
proposed UNSC Resolution? calling for the rehabilitation of FTFs.

The legal situation in States currently battling Non-State Armed Groups
(hence NSAGs) on their territories, particularly in the Middle East, seems
quite disingenuous. Iraq, for example, has relied on its sovereign right to
prosecute FTFs but has also refused to charge them on a few occasions, citing
a lack of jurisdiction and has urged states of nationality to repatriate them
instead.’

The Member States of the EU have also distinct, and some might even say,
antagonistic stances over the matter. While some states declared that FTFs
should not possess any right to return and must face criminal law
enforcement mechanisms locally, others have decided to repatriate them. The
States favoring repatriation have cited “humanitarian grounds” and “national
security concerns” as reasons to support their decision. However, these
concerted measures, which have received approbation as “efforts undertaken
to safeguard humanity”, face the risk of being subject to aspersion if the
international community views them as occasional acts of comity and amity.
Instead, we must understand and perceive them as acts undertaken to comply
with international legal obligations emanating from soft law treaties.

There is also a separate debate over the concept of extraterritorial

1 BBC, Trump tells European Countries to Take Back Islamic State Fighters (2019),
https://www.bbc.com/news/world-middle-east-47269887 (last visited Dec. 10, 2021).

2 Edith M. Lederer, US Vetoes UN Resolution over Islamic State Fighters’ Return (2020),
https://www.washingtonpost.com/world/europe/diplomats-say-us-veto-likely-on-un-anti-terrorism-
resolution/2020/08/31/0a11e308-ebb7-11ea-bd08-1b10132b458f story.html (last visited Dec. 10,
2021).

3 See generally UN, Report of the Special Representative of the Secretary-General for Children and
Armed Conflict, A/IHRC/49/58 (2018).
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obligations,* which emanates from the personal model of extraterritorial
jurisdiction or “ratione personae”.> However, this article shall not delve into
that concept in detail. While some scholars such as Spadaro have argued that
the obligation to repatriate one’s citizens of nationality might be an erga omnes
one,® others such as Milanovic have debunked the theory, calling it
impracticable as it would render the concept of Jurisdiction under
International Law “essentially limitless”” and thus, redundant.

As this article shall focus solely on the ongoing situation of FIFs, it shall
steer clear of the ongoing debate on the rights of the children of FTFs and their
mothers and how their rights are intertwined since it demands separate
consideration. However, it is incumbent upon the author to notify the readers
that numerous issues covered in this article, for example, the rehabilitation of
FTFs into civil society upon repatriation and the defence of “sovereign
decision(s)” taken by States to refuse repatriation, are also relevant for the
children of FTFs.

I. Defining and distinguishing FFs and FTFs

At the very outset, it is interesting to note that being a FF/FTF does not
constitute a crime as per international law.® Moreover, partaking in hostilities
with an armed group on foreign territory constitutes a prima facie violation of
criminal law either, as per the domestic legal systems of most nations.’
Nonetheless, ever since the beginning of the FTF problem, when numerous
overseas citizens emigrated to various conflict zones across the Middle East
and Northern Africa (hence MENA) region to join NSAGs, there have been a
host of legal responses. The most significant one of those, possibly, is UNSC
Resolution 2178, which defines Foreign Trained Fighters (FTFs) as “individuals
who travel to a State other than their States of residence or nationality for the
perpetration, planning, or preparation of, or participation in, terrorist acts or the
providing or receiving of terrorist training, including in connection with armed

4 See generally Sanna Mustasaari, Finnish Children or “Cubs of the Caliphate’?: Jurisdiction and
State “Response-ability” in Human Rights Law, Private International Law, and the Finnish Child
Welfare Act, 7 Oslo Law Review (2020).

5 See generally Marko Milanovic, Al-Skeini and Al-Jedda in Strasbourg, 23 European Journal of
International Law (2012); See also Marko Milanovic, Extraterritorial Application of Human Rights
Treaties: Law, Principles, and Policy (2011).

6 See Alessandra Spadaro, Repatriation of Family Members of Foreign Fighters: Individual Right of
State Prerogative?, 70 International and Comparative Law Quarterly (2020).

" Marko Milanovic, The Murder of Jamal Khashoggi: Immunities, Inviolability and the Human Right
to Life, 20 Human Rights Law Review 1, 21 (2020).

8 Robert Heinsch, Foreign Fighters and International Criminal Law in A. de Guttry, F. Capone and C.
Paulussen (eds.), 165 (2016); Chiara Ragni, International Legal Implications Concerning Foreign
Terrorist Fighters, 101 Rivista di Diritto Internazionale 1052, 1062-1063 (2018).

% Sandra Kriihenmann, The Obligations under International Law of the Foreign Fighter’s State of
Nationality or Habitual Residence, State of Transit and State of Destination in A. de Gulttry, F.
Capone and C. Paulussen (eds.), 241 (2016).
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conflict” .10

Sadly, these responses have further erased the fine line between Foreign
Fighters (hence FFs) and Foreign Trained Fighters (hence FTFs). Moreover,
definitions of the terminologies mentioned above are inconsistent!! and vary
from scholar to scholar.

A. An analysis of 3 scholarly definitions of the phrase
“Foreign Fighter” and “Foreign Trained Fighter”

1. Hegghammer’s four elements (2013)

Hegghammer’s definition of the terms “Foreign Fighter” and “Foreign
Trained Fighter” lists four quintessential requirements before classifying a
person as an FF or FTF, which Hegghammer seemingly considers being the
same thing:!?

1. who has joined and conducts operations within the confines of an

insurgency;

2. is not a citizen of the conflict state and does not have kinship links to its

warring factions;

3. is not affiliated with or to a military organization, and;

4. is unpaid.

2. David Malet
Malet defines Foreign Fighters as “noncitizens of conflict states who join
insurgencies during civil conflicts” .13

3. Francesca Capone

Capone has defined FFs as “individuals, driven mainly by ideology, religion or
kinship, who leave their country of origin or their country of habitual residence to join
a party engaged in an armed conflict”.'* On the other hand, Capone has defined
FTFs as “individuals who travel to a State other than their States of residence or
nationality for the perpetration, planning, or preparation of, or participation in,
terrorist acts or the providing or receiving of terrorist training, including in
connection with armed conflict” .

B. Critique
Although the earlier definitions may seem comprehensive, they also lead
to new legal questions. Hegghammer and Malet’s definitions are highly

10 See generally United Nations Security Council Resolution 2178 on Foreign Terrorist Fighters
(2014).

11 David Malet, Foreign Fighter Mobilization and Persistence in a Global Context, 27 Terrorism and
Political Violence 454, 455-459 (2015).

12 Thomas Hegghammer, The Rise of Muslim Foreign Fighters: Islam and the Globalization of Jihad,
35 International Security 53, 57-58 (2011).

13 David Malet, Foreign Fighters: Transnational Identity in Civil Conflicts, 9 (2015).

14 See Andrea de Guttry, Francesca Capone and Christophe Paulussen, Introduction in A. de Guttry,
F. Capone and C. Paulussen (eds.) (2016).

%d., 2.
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problematic on numerous grounds. They are ubiquitous and fail to
distinguish between an FF and FTF, thus blurring the essential difference
between the two. The mere location of a fighter abroad does not necessarily
mean that they received training to partake in armed hostilities there or vice
versa. Moreover, international law has no legal definition of “insurgency”,
although the Max Planck Encyclopedia provides a vague description by
utilizing the term “armed group”.'®

Although Capone’s definition is far more structured and inclusive and
makes a reasoned distinction between the two terms, it does not consider
numerous factors such as the willingness of the FF/FTF and thoroughly
neglects deceitful recruitment, which is a result of fraud, coercion, or
brainwashing — which is also the case with other two definitions.

C. Conclusion: the three core elements that define FFs and
FTFs

From the definitions mentioned earlier, it becomes clear that two central
distinguishing factors discern an FF and FTF:”

1. Moving from one location to another is not their usual place of residence.
Certain scholars such as Hegghammer have argued that the concerned
individual(s) must possess a relationship of foreignness to the location
where they are engaged as FFs or FTFs and have identified foreignness
based on numerous factors, including citizenship, ethnicity, and habitual
place of residence.’® However, this presumption falls in light of the recent
trend of multiple members of overseas diaspora communities going back
home and engaging in armed conflict in an armed or support capacity.?
Interestingly, scholars such as Hegghammer have not classified such cases
as FFs or FTFs, choosing to address them as “returning diaspora members”
instead.?

2. The concerned person is a “fighter” and fights for a particular cause,
organization, some form of reward, or even under duress or coercion.

1. UNSC 2178 (contd.)

The Security Council Resolution specifically mentioned acting against
individuals with a “terrorist intent”, which makes the entire situation boil
down to state practice and risks putting many vulnerable individuals, such as

16 See generally Emily Crawford, Insurgency (2015). Available at:
https://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e308?prd=EPIL
(last visited Dec. 10, 2021).

17 John Ip., Reconceptualizing the Legal Response to Foreign Fighters, 69 International &
Comparative Law Quarterly 103, 105 (2019).

18 Hegghammer, supra note 12.

19 Sandra Kraehenmann, Foreign Fighters Under International Law, 7 Academy Briefing, 49-53
(2014).

20 Guttry, Capone and Paulussen, supra note 14, 58.
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non-combatants or sexually enslaved people,* within this bracket.

As it is tough to determine whether the concerned person(s) has/have
committed any violations on NSAG - occupied territory, most nation-states
base their categorization on a loose interpretation of the word “affiliated”. This
policy vagueness has resulted in more than 20 EU Member States blanketly
outlawing yet another vague term — “involvement” — in the “affairs” of any
NSAG.2? Some common law nations, such as Australia, have explicitly
outlawed entering a “declared terrorist area”, as notified by its Ministry of
Foreign Affairs.?

2. UNSC Resolution 2368 & 2396

The United Nations reiterated its commitment towards repatriation in
UNSC Resolutions 2368* and 2396.% In comparison, the former resolution
focuses on FTFs departing from conflict-ridden areas, returning to their “home
countries” (although there is a lack of clarity over whether this phrase means
their place of origin or the place where they are ordinarily resident).?

II. The repatriation of FTFs under the international law

regime: obligation or discretion?

With the collapse of ISIS, countless FTFs (including children) remain
stranded in refugee camps. The 2019 United Nations Security Council
Counter-Terrorism Enforcement Directorate Brief” observes that these
campsites are ill-equipped to meet even the most basic healthcare and
nutritional standards. The situation has created a lot of pressure on States to
repatriate their citizens.? The case has also snowballed into a diplomatic spat,
with certain States asking others to repatriate their citizens. Numerous human
rights advocates have argued in favor of and against® repatriating and
prosecuting FTFs.

This situation raises the question — of whether the existing Public
International Law framework considers the repatriation of FTFs by their

21 Samar EI Masri, Prosecuting ISIS for the Sexual Slavery of the Yazidi Women and Girls, 22 The
International Journal of Human Rights 1047, 1052-1054 (2018).

22 Bibi van Ginkel, Eva Entenmann, The Foreign Fighters Phenomenon in the European Union
Profiles, Threats and Policies, 6 (2016).

23 See UN Doc. S/2015/358, para. 54 (2015); Similarly, France has broadly criminalized “having been
abroad in a theatre of operations of terrorist groups”. See Ginkel, Entenmann, supra note 23, 32.

24 See generally United Nations Security Council Resolution 2368 (2017).

% See generally United Nations Security Council Resolution 2396 (2017).

% Supra note 12.

27 United Nations Security Council Counter-Terrorism Enforcement Directorate, The Repatriation of
ISIL — Associated Children, 5 (2019).

28 Margherita Stevoli, UN Report Should Pressure Countries to Repatriate Foreign Fighters (2020),
https://www.justsecurity.org/68405/un-report-should-pressure-countries-to-repatriate-foreign-
fighters/ (last visited Dec. 10, 2021).

29 Kilian Roithmaier, Germany and Its Returning Foreign Terrorist Fighters: New Loss of Citizenship
Law and the Broader German Repatriation Landscape (2019), https://icct.nl/publication/germany-
and-its-returning-foreign-terrorist-fighters-new-loss-of-citizenship-law-and-the-broader-german-
repatriation-landscape/ (last visited Dec. 10, 2021).
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States of origin as an obligation or a discretion?

A. The present framework

Although numerous international humanitarian law (hence IHL)
provisions widely recognize the duty of States to repatriate persons subjected
to detention during an armed conflict immediately after the cessation of
hostilities,*® there is no specific answer regarding the situation of FTFs. Apart
from a few unique cases such as the ICCPR, there is no requirement on States
to repatriate fugitives held in their custody.’® However, there are numerous
legal instruments in favor of considering repatriation as a mandatory
obligation under international law.3

Certain scholars like Widagdo argue that state practice in the field of IHL
mandates “states to investigate and prosecute war crimes committed by their
nationals”.* They primarily utilize the provisions of UNSC Resolution 1373,34
which emphasizes the legal obligation of States to repatriate and prosecute
individuals accused of war crimes and terrorist activities to put forth their
case. However, it is interesting to note here that many States have refuted this
argument on numerous grounds, including national security and have also
sought refuge in the idea of virtual trials.?

With the specific context of FIFs in mind, UNSC Resolution 2178%
elucidates the obligation to repatriate, elaborated above, which stresses that it
is unjust to subject FTFs to desertion in the hope that other States might assist
them. Civil Society Organizations have also insisted upon using the
Integrated Disarmament Demobilization and Reintegration Standards
(IDDRS) approach® to facilitate the re-inclusion of FTFs and their children
into civil society — which has also found support from the families of victims
of crimes perpetrated by NSAGs.*

30 The Geneva Convention relative to the Treatment of Prisoners of War, art. 109 (3) (1949).

31 Dan E. Stigall, Repatriating Foreign Fighters from Syria: International Law and Political Will (Part
1) (2020), https://www.justsecurity.org/69244/repatriating-foreign-fighters-from-syria-international-
law-and-political-will-part-1/ (last visited Dec. 10, 2021).

32 See generally Vincent Chetail, Introduction: Voluntary Repatriation in Public International Law:
Concepts and Contents, 23 Voluntary Repatriation: Achievements & Prospects (2004).

33 Setyo Widagdo, Kadek Wiwik Indrayanti, and A. A. A. N. Saraswati, Repatriation as a Human
Rights Approach to State Options in Dealing with Returning ISIS Foreign Terrorist Fighters, 11
SAGE Open July-September 2021, 9 (2021).

34 See generally United Nations Security Council Resolution 1373 (2001).

3 See Liz White, Towards a New Normal: Virtual Proceedings under International Criminal Law in
the Age of COVID-19 (2021). Available at: https://www.jtl.columbia.edu/bulletin-blog/towards-a-
new-normal-virtual-proceedings-under-international-criminal-law-in-the-age-of-covid-19 (last visited
Dec. 6, 2021).

3 See generally United Nations Security Council Resolution 2178 (2014).

37 See the IDDRS. Available at: https://www.unddr.org/the-iddrs/ (last visited Dec. 6, 2021).

38 Jan Cobain, Vikram Dodd, Put “Beatles” ISIS Fighters on Trial, Victims’ Families say, The
Guardian (2018), https://www.theguardian.com/world/2018/feb/09/victims-relatives-welcome-
capture-of-british-isis-fighters-the-beatles (last visited Dec. 6, 2021).

82


https://www.justsecurity.org/69244/repatriating-foreign-fighters-from-syria-international-law-and-political-will-part-1/
https://www.justsecurity.org/69244/repatriating-foreign-fighters-from-syria-international-law-and-political-will-part-1/
https://www.jstor.org/stable/i40215414
about:blank
about:blank
about:blank
https://www.theguardian.com/world/2018/feb/09/victims-relatives-welcome-capture-of-british-isis-fighters-the-beatles
https://www.theguardian.com/world/2018/feb/09/victims-relatives-welcome-capture-of-british-isis-fighters-the-beatles

February | 2022 Public International Law

B. Approaches for the repatriation of FTFs

The issue of FTFs lodged in prisons, and refugee camps worldwide
presents an unprecedented challenge. EU Member States have formulated
numerous policies and methodologies in response to the current conundrum.
Although it is clear that there is no “one size fits all” solution to the current
problem, any prospective solution must respect the benchmarks set by the
existing international human rights law (hence IHRL) framework. This
conundrum leads us to the raging debate regarding the choices the Member
States possess and must opt for regarding FTFs. Making this choice is easier
said than done, as the solution must be long-lasting and compliant with the
IHRL framework.

1. The first choice: prosecution by national courts

The first choice is to ensure the trial and subsequent prosecution of FTFs
by the national courts or other juridical authorities, such as those enshrined
under Islamic law.?* A well-entrenched principle of international law is that
the sovereign states only control people and objects situated “within the(ir)
territory”.** Thus, each Member State has the authority to try and prosecute
breaches of criminal law within its jurisdiction. It is important to note that the
concept relies upon the actual location of the perpetration of the crime, the
“territorial principle”* - supported by the Ta’zir branch of Sharia law.*
According to this principle, it is best to try individuals in the national courts
of the territory where the crime has occurred on account of more accessible
witnesses and evidence.** The success of this principle is contingent upon a
strong government and stable judicial structure.* Therefore, if we rely upon
this principle, Iraqi and Syrian Courts possess the primary jurisdiction to try
and prosecute FTFs related to ISIS and Al Qaeda — as has also been claimed
by a UNGA report.®

Although this theory might sound prima facie reasonable, it is still vital to
underscore that the trial procedure must be fair, just, and reasonable. A
proper judicial and criminal law enforcement system is essential in promoting

3% Rudolph Peters and Peri Bearman, The Judge and the Mufti, in Ashgate Research Companion to
Islamic Law, 83-102 (2014).

40 See generally Johan D. Van Der Vyver, Sovereignty in D. Shelton (eds.) (2013).

41 Berge Wendell, Criminal Jurisdiction and the Territorial Principle, 30 Michigan Law Review 238,
238-269 (1931).

42 See generally Hasan Pourbaferani, Foundations and Evolution of Nationality-Based Jurisdiction, 4
Criminal Law Research (2017).

43 Ibid.

44 See generally Tanya Mehta, Bringing (Foreign) Terrorist Fighters to Justice in a Post ISIS
Landscape Part I: Prosecution by Iragi and Syrian Courts (2017). Available at:
https://icct.nl/publication/bringing-foreign-terrorist-fighters-to-justice-in-a-post-isis-landscape-part-i-
prosecution-by-iraqi-and-syrian-courts/ (last visited Dec. 6, 2021).

4 United Nations General Assembly, Report of the United Nations High Commissioner for Human
Rights on the Protection of Human Rights and Fundamental Freedoms While Countering Terrorism,
para. 44 (2014). Available at: https://undocs.org/A/HRC/28/28 (last visited Nov. 25, 2021).
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a democratic way of life,* building trust and legitimacy in the institutions of
governance, and protecting human rights.*” Sadly, the case regarding trials of
FTFs in Iraq shows otherwise, according to a 2019 UN-OHCHR report.*

When a state claims jurisdiction to a crime, it implies that it is able and
willing to prosecute suspects as per the IHRL regime effectively.

However, scholars* and courts have also liberally construed the meaning
of this phrase to include the concept of extraterritorial jurisdiction,* mainly
where human rights violations are involved — which scholars of Islamic law
have also acknowledged.5' Moreover, the idea of a place of perpetration has
received criticism from scholars on account of being ill-suited for the
jurisdictional determination of transnational crimes and cybercrimes.>> Thus,
it is crucial to distinguish between the right to prosecute and the State’s
willingness to do so.

Widagdo very rightly notes that there can be three main reasons behind a
State’s unwillingness to exercise its right to prosecute, which we can sum up
as follows:

(i) It is willingly protecting the concerned person(s) by making sure that

they do not have to face the criminal law enforcement mechanism;

(if) The State does not intend to bring the concerned individuals to justice
(this can also be the case because the State inherently believes that no
cause for action, even though it possesses the right to intervene), or;

(iii) The proceedings are improper or impartial.

The concept of an inability to prosecute under international criminal law®*
(although the inability to prosecute, itself, has been subjected to heated
academic debate),”® in contrast, can be determined by two factors® — by a

46 White, supra note 35.

47 See generally United Nations, Irag: UN Report on ISIL Trials Recognises Efforts and Raises
Concerns (2020). Available at:
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?News|D=25504&LanglD=E/ (last
visited Nov. 25, 2021).

%8 Ihid.

4% Francesca Capone, Children in Conflicts as Victims and Perpetrators? Reassessing the Debate on
Child Soldiers in light of the Involvement of Children with Terrorist Groups (2019), http://www.qil-
qdi.org/the-children-and-wives-of-foreign-isis-fighters-which-obligations-upon-the-states-of-
nationality/ (last visited Nov. 25, 2021).

%0 Hugh King, The Extraterritorial Human Rights Obligations of States, 9 Human Rights Law
Review 521, 526 (2009).

51 See generally Saber Nivarani, Ehsan Javed, Extraterritorial Applicability of

International Obligations of States in the Field of Economic, Social and Cultural Rights, 18
Pizhthish-i huqag-i ‘umami (2017).

52 See generally Mireille Hildebrandt, Extraterritorial Jurisdiction to Enforce in Cyberspace? Bodin,
Schmitt, Grotius in Cyberspace, 63 University of Toronto Law Journal (2013).

%3 Supra note 35.

4 Rome Statute, art. 17 (1998).

% See generally Simon M. Meisenberg, Complying with Complementarity? The Cambodian
Interpretation of the Rome Statute of the International Criminal Court, 5 Asian Journal of
International Law (2015).

% See generally Koen D. Feyter, Globalisation and Common Responsibilities of States (2013).
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substantial collapse of,*” or the unavailability of a free and fair trial>® under the
national jurisdiction. International criminal law, by design, allows the
international community to play a role in case the territorial State is not
willing or able to prosecute the FTFs by applying the principle of subsidiarity
(although that too may come with its perils).”? The principle allows for
triggering the jurisdiction of other States, or even international courts such as
the ICC, which can avoid judicial impunity by following universally accepted
minimum standards of a free trial.

2. Prosecution by national courts in Iraq and Syria: a brief overview

Iraq

Numerous reports® have previously highlighted the extent to which fair
trials are possible in Iraq and Syria, along with the challenges that come along
with it. Although Iraq and Syria have previously prosecuted numerous FTFs,
it has shown an unwillingness to do so effectively.®* According to a 2018 UN
Special Representative Report,®? Iraq prosecutes adults under the garb of
sovereignty. However, it asks nations to repatriate children, classified as a
“threat to national security”, similar to Canada’s conduct in the Omar Khadr
case.®

Although Article 19 of the Iraqi Constitution and Articles 123 and 126 (b)
of the Iraqi Code of Criminal Procedure guarantee a fair trial to all accused,*
reports show® that the Iraqi State has failed to provide the requisite
safeguards. Iraq’s trial proceedings, inhumane detention conditions, and the
regular usage of the death penalty® have all received criticism from the
international community. These criticisms are in addition to the numerous
testimonies of torture in criminal law enforcement institutions in the

57 See generally Spencer Thomas, A Complementarity Conundrum: International Criminal
Enforcement in the Mexican Drug War, 45 Vanderbilt Journal of Transnational Law (2012).

%8 See generally Yvonne McDermott, The Admissibility and Weight of Written Witness Testimony in
International Criminal Law: A Socio-Legal Analysis, 26 Leiden Journal of International Law (2013).
% See generally Theresa Reinold, The Promises and Perils of Subsidiarity in Global Governance:
Evidence from Africa, 40 Third World Quarterly (2019).

8 Human Rights Watch, Irag: Key Courts Improve Trial Procedures but changes needed in Laws,
Response to Torture (2019), https://www.hrw.org/node/327851/printable/print/ (last visited Dec. 6,
2021).

61 Martin Chulov, Nadia Al-Falour, “They Deserve No Mercy’: Iraq Deals Briskly with accused
‘Women of ISIS” (2018), https://www.theguardian.com/world/2018/may/22/they-deserve-no-mercy-
irag-deals-briskly-with-accused-women-of-isis/ (last visited Dec. 6, 2021).

52 United Nations General Assembly, Children and Armed Conflict: Report of the Special
Representative of the Secretary-general for Children and Armed Conflict, para. 18 (2021).

83 See generally Ryan Liss, The Abuse of Ambiguity: The Uncertain Status of Omar Khadr under
International Law, 50 Canadian Yearbook of International Law (2013).

84 See generally Dr. BJH Almusawi, The Right to a Fair Trial under Iragi Law, 17 PalArch’s Journal
of Archaeology of Egypt/Egyptology (2020).

8 UN, supra note 62.

% OHCHR, Irag: Wave of Mass Executions Must Stop, Trials are Unfair — UN Experts (2020),
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=26526&L angID=E/ (last
visited Dec. 25, 2021).
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country,®” which is against the principles of IHRL. An OHCHR investigation®®
that analyzed 800 trial proceedings between May 2018 and October 2019
concluded that breaches of fair trial standards created immensely
disadvantageous situations for defendants compared to the prosecution,
which led to biased trials.

Syria

The Syrian Democratic Forces (SDF) does not possess international
legitimacy or recognition and is thus incapable of administering a fair trial —
creating numerous concerns under the IHL framework.® The Kurdish-led
administration has long expressed its inability to host prisoners and their
family members in camps, where resources are limited and conditions are
dire. In 2019, it also pushed forth to create an international tribunal for judicial
redressal,”’ a suggestion that received criticism from scholars (more on this
below).”? In 2021 Masloum Abdi, the Head of the SDF, even called upon States
to repatriate their citizens.

Scholars rightly note that the principle of aut dedere aut judiciare exists as a
general norm of Customary IHL” and would thus, bind non-state parties.”
Thus, the rights of states to prosecute individuals must be analysed in light of
their ability to do so effectively and reasonably. Scholars such as Hautala have
also the ECtHR Case of Ocalan v Turkey to support their case that transferring
terrorists from non-state to state custody is permissible as per the IHRL
framework.

3. The second choice: prosecution by the ICC or an international criminal
tribunal
As previously requested by the SDF, the second option is for the ICC, or

57 OHCHR, Human Rights in the Administration of Justice in Iraq: Trials under the Anti-Terrorism
Laws and Implications for Justice, Accountability and Social Cohesion in the Aftermath of ISIL.
Auvailable at:

https://www.ohchr.org/Documents/Countries/IQ/UNAMI_Report HRAdministrationJustice
Irag_28January2020.pdf/ (last visited Dec. 25, 2021).

% Nivarani, Javed, supra note 51.

% See generally H. Cuckyens, C. Paulussen, The Prosecution of Foreign Fighters in Western Europe:
The Difficult Relationship between Counter-Terrorism and International Humanitarian Law, 24
Journal of Security and Conflict Law (2019).

70 BBC, Islamic State Group: Syria’s Kurds call for International Tribunal (2019),
https://www.bbc.com/news/world-middle-east-47704464 (last visited Dec. 25, 2021).

"1 The WSJ Editorial Board, Europe’s ISIS Abdication: An International Tribunal is the Wrong Way
to Punish Terrorists (2019), https://www.wsj.com/articles/europes-isis-abdication-11560553041 (last
visited Dec. 25, 2021).

72 See generally Tilman Rodenhauser, International Legal Obligations of Armed Opposition Groups
in Syria,11 International Review of Law (2015); See also Michael J. Kelly, Cheating Justice by
Cheating Death: The Doctrinal Collusion for Prosecuting Foreign Terrorists — Passage of Aut
Dedere Aut Judicare into Customary Law & Refusal to Extradite Based on the Death Penalty, 20
Arizona Journal of International and Comperative Law 491, 500 (2003).

73 See generally Dan E. Stigall, The Syrian Detention Conundrum: International and Comparative
Legal Complexities, 11 Harvard National Security Journal (2020).

4 Ocalan v. Turkey, 46221/99 (2005). Available at: http://hudoc.echr.coe.int/eng?i=001-69022 (last
visited Dec. 24, 2021).
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any other international tribunal explicitly established for this purpose, to take
over the prosecution and try the FIFs per international law. Although this
option seems prima facie amenable under the provisions of IHRL, it may face
a plethora of hurdles.

Kenny very rightly notes that all 3 routes of exercising jurisdiction:”

i) Via an SC Resolution;

ii) Based upon the alleged perpetrator’s nationality;

iii) Territory where the offence occurred (mainly Iraq and Syria, who are

not parties to the Rome Statute) presents a host of insurmountable political

and legal challenges.

The Rome Statute does not explicitly confer the ICC jurisdiction to
prosecute FTFs, and thus jurisdictional hurdles may prevent FTFs from being
tried by the ICC.” Scholars such as Hautala have also raised concerns about
the violation of the nullum crimen sine lege, nulla poena sine lege principle
(known as the principle of complementarity), which is also recognised by
Articles 22 and 23 of the Rome Statute - arguing that the principle may thwart
the ICC from exercising jurisdiction over EU nationals.”” Another major
hurdle would be the safe and humane judicial custody of the thousands of
FTFs who might be prosecuted.

In this regard, the Government of Sweden thought that the creating a new
international tribunal could do the job and has time and again sought support
from fellow EU member nations to do so, with the Interior Minister of the
country labelling it as “a moral and symbolic issue”. In 2019, it held an Expert
Meeting with representatives from 4 other nations and the EU in this regard.
However, this plan seems to have failed because any international tribunal
focuses on the “big fish”,”® and would consequently prosecute only a
minuscule number of ISIS members in comparison to those who could be held
culpable — similar to ICTR” and ICTY,® which prosecuted merely 254

7S Ibid.

8 See generally Coman Kenny, Prosecuting Crimes of International Concern: Islamic State at the
ICC?, 33 Utrecht Journal of International and European Law (2017).

7 See generally Kaisa Hautala, There and Back Again? Prosecuting the Foreign Terrorist Fighters of
ISIS (2020). Available at:

https://helda.helsinki.fi/bitstream/handle/10138/324581/Hautala_Kaisa Tutkielma 2020.pdf?sequenc
e=2&isAllowed=y (last visited Dec. 24, 2021).

8 United Nations Security Council Counter-Terrorism Committee, Security Council Guiding
Principles in Foreign Terrorist Fighter: The 2015 Madrid Guiding Principles + 2018 Addendum,
Guiding Principle 46, 36 (2018). Available at: https://www.un.org/sc/ctc/wp-
content/uploads/2019/09/Security-Council-Guiding-Principles-on-Foreign-Terrorist-Fighters.pdf (last
visited Dec. 24, 2021).

" UNICTR, The ICTR Indicted 93 Individuals for Genocide and Other Serious Violations of
International Humanitarian Law Committed in 1994 (2019). Available at:
https://unictr.irmct.org/sites/ unictr.org/files/publications/ictr-key-figures-en.pdf (last visited Dec. 24,
2021).

80 UNICTY, The ICTY Indicted 161 Individuals for Serious Violations of International Humanitarian
Law Committed in the Territory of the Former Yugoslavia (2019). Available at: https://www.icty.
org/en/cases/key-figures-cases (last visited Dec. 24, 2021).
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individuals combined (respectively, 93 and 161) for genocides that impacted
well over 1 million innocent individuals. Thus, both options seem unfeasible.

4. The third choice: active prevention

The most common way of doing is to pass blanket measures stripping the
citizenship of the FTFs under the garb of “national security”, as seen in
Indonesia. The second-most common method is to utilize sophisticated legal
arguments to contest the existence of the FTFs’ citizenship in the first place,®
as seen in a host of EU jurisdictions — most notably in the case of ECtHR case
of Ghoumid & Ors v France.®? The third choice, employed by numerous States,
but criticized by many as shirking of liability rather than a solution, is to
actively prevent the re-entry of FIFs through legislative, administrative, and
other logistical means. The suicidal human rights ramifications of such
measures and their impact on the most fundamental constituents of the
human rights framework, such as the Freedom of Movement, have been
studied in great detail by scholars like Paulussen.®® They argue that the same
is in violation of common Article 3 of the Geneva Conventions and is counter-
productive to the prevention of terrorism.** The UNGA has also
acknowledged that the rise of counter-terrorism measures based on loose and
vague criteria is alarming and must be avoided to prevent statelessness® and
uphold the 2015 Madrid Guiding Principles and the 2018 Addendum.® It is
important to note that no judicial process can erode the erga omnes due-process
obligations imposed by International Law and Natural Law which include but
is not limited to the presumption of innocence and the right to a free and fair
trial and appeal.¥”

Although the Nottebohm?® judgement of the IC] stipulated that each State
possesses the right to formulate and regulate the acquisition and deprivation

81 Adam Hoffman, Marta Furlan, Challenges Posed by Returning Foreign Fighters (2020). Available
at:
https://extremism.gwu.edu/sites/g/files/zaxdzs2191/f/Challenges%20Posed%20by%20Returning%20
Foreign%20Fighters.pdf (last visited Dec. 25, 2021).

82 See Ghoumid and Ors v. France, 52273/16 (2007).

8 See generally Christophe Paulussen, Stripping Foreign Fighters of their Citizenship: International
Human Rights and Humanitarian Law Considerations, 103 International Review of the Red Cross
(2021).

84 Christophe Paulussen, Countering Terrorism through the Stripping of Citizenship: Ineffective and
Counterproductive (2018), https://icct.nl/publication/countering-terrorism-through-the-stripping-of-
citizenship-ineffective-and-counterproductive/ (last visited Dec. 24, 2021).

8 United Nations, Report of the United Nations High Commissioner for Human Rights on the
Protection of Human Rights and Fundamental Freedoms While Countering Terrorism, para. 50
(2010). Available at: https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G11/107/07/PDF/G1110707.pdf?OpenElement (last visited Dec. 10,
2021).

8 Supra note 78.

87 See generally Marisse Hill, No Due Process, No Asylum, and No Accountability: The Dissonance
between Refugee Due Process and International Obligations in the United States, 31 American
University International Law Review (2016).

8 Liechtenstein v. Guatemala, ICJ 1, 20 (1956).
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of citizenship and nationality through domestic legislative means, the IHRL
framework may place reasonable restrictions® on the same to prevent the
spread of terrorism. Moreover, the Universal Declaration of Human Rights
(UDHR) and 1961 Convention on the Reduction of Statelessness stipulate that
no person shall be deprived of their nationality if it leads to statelessness.
These instruments are further supplemented by the International Covenant
on Civil and Political Rights, 1976, which prohibits arbitrarily denying the
right to return to a person’s own country. Scholars also agree that any actions
that end up in Stateless or the non-conferral of rights that, as per International
Law, can only be enjoyed by citizens can only be arbitrary.”® The UNHRC has
also noted on numerous occasions that any actions related to the deprivation
of citizenship must be necessary, proportional, and reasonable.’® The UNHRC
has also stated that there are very few cases where the denial of entry would
be considered appropriate.

An alarming new trend is the increasing use of the “national security”
defence by States to strip FIFs of their nationality or deny them their
citizenship.®? The primary consideration in such a case should be whether the
threat posed by repatriated fighters is greater than that of a floating
population of radicalised individuals. For National Security threats to be
legitimate, the threat of harm must be discernible and not abstract.?®

It is crucial to study and consider the IHRL regime while formulating
policies to combat terrorism. States worldwide have been criticised for
developing vague or archaic definitions of terrorism and what constitutes a
terrorist act, which consequently leads to policy decisions and administrative
actions that are perverse to International Law and broaden the scope of
activities that can lead to statelessness.”* As harsh as it may seem to the
humble policymaker — States must be mindful that the contours of their
administrative actions ought to lie within the limits of International Law,
regardless of disloyal their citizens have been. Thus, irrespective of the fact
that terrorism continues to pose a constant threat to international peace and
security, arbitrary stripping of citizenship not only creates additional hurdles
but is, without question — a violation of International Law.

Thus, the above-mentioned conditions make dealing with FTFs under the

8 See generally Dai Tamada, Applicability of the Excess of Power Doctrine to the 1CJ and Arbitral
Tribunals, 18 The Law and Practice of International Courts and Tribunals (2018).

% Sandra Mantu, Contingent citizenship: The Law and Practice of Citizenship Deprivation in
International, European and National Perspective, 31 (2015).

%1 See generally UNHRC, Human Rights and Arbitrary Deprivation of Nationality: Report of the
Secretary-General, A/lHRC/19/43 (2011). Available at:
https://www.refworld.org/docid/4f181ef92.html (last visited Dec. 24, 2021).

92 See generally Lucia Zedner, Citizenship Deprivation, Security, and Human Rights, 18 European
Journal of Migration and Law (2016).

9 See generally Helen Duffy, “Foreign Terrorist Fighters”: A Human Rights Approach?, 29
Security and Human Rights Journal (2019).

% See generally Rumyana Grozdanova, “Terrorism” — Too Elusive a Term for an International Legal
Definition?, 61 Netherlands International Law Review (2014).
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Active Prevention approach immensely challenging and highly problematic.

5. The fourth choice: prosecution by the State of origin

Thus, the fourth and final choice is to subject the FTFs to a free and fair trial
and appeal in their states of origin. Although there are differing opinions on
what the term encompasses,” the authors shall presume that the term is
analogous to the phrase “country of his nationality” as contained in Article 1 A
(2) of the Refugee Convention, 1951.%

Although numerous states have expressed their willingness to only
repatriate children by classifying them as victims, numerous other countries
such as Australia, Germany, Tajikistan, the United States, and the United
Kingdom have expressed their willingness to repatriate and prosecute all
their citizens. Countries such as Uzbekistan, which have previously faced
conflict situations, have recognized the risk of not repatriating FTFs and have
chosen to repatriate, prosecute, and subsequently integrate them into society
— a model which the UN has hailed. In the context of this scenario, as
explained above, it is imperative to note the UNSR’s observation that the
current approach is possibly the only one compliant with the provisions of
international law and befits the increasingly perilous situation faced by FTFs.
This approach, along with the concerns mentioned above, has also been
echoed in UNSC Resolutions 2178 and 2396. The UNCTC has also
underscored that we must distinguish between the FTFs and their family
members who might be facing severe criminal charges and has favoured this
approach.” An open letter by the European Council on Foreign Relations
urges adopting the current system as a long-term solution for state security
since rehabilitation may reduce the risk of terrorist activities by such
individuals — which have already occurred, such as the 2021 Auckland
Countdown Stabbing. There is also a need for Border Forces to work together
through data sharing to prevent any future terrorist attacks of a similar nature
and collect battlefield evidence — although the assessment of the same by
Courts of the State of Origin still remains up for debate. It is also essential to
delve into the extent to which the 2021 UNCTED Guidelines®”® regarding
battlefield evidence will be followed and how adherence to those guidelines

% See generally Eric Fripp, Deprivation of Nationality, “The Country of his Nationality” in Article
1A (2) of the Refugee Convention, and Non-Recognition in International Law, 28 International
Journal of Refugee Law (2016); See also T. Mehra, C. Paulussen, The Repatriation of Foreign
Fighters and Their Families: Options, Obligation, Morality and Long Term Thinking (2019),
https://icct.nl/publication/theirepatriation-of-foreign-fighters-and-their-families-options-obligations-
morality-and-long-term-thinking (last visited Dec. 24, 2021).

% |hid.

97 Supra note 78.

% See UNCTAD, Guidelines to Facilitate the Use and Admissibility as Evidence in National Criminal
Courts of Information Collected, Handled, Preserved and Shared by the Military to Prosecute
Terrorist Offences (2021). Available at:
https://www.un.org/securitycouncil/ctc/sites/www.un.org.securitycouncil.ctc/files/files/documents/20
21/Jan/cted_military evidence guidelines.pdf (last visited Dec. 24, 2021).
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will be monitored in a situation of armed conflict. Nonetheless, avoiding such
the FTF situation may only aggravate it further and reducing the number of
detainees through repatriation might be the only possible solution to alleviate
this crisis.

Of course, repatriation of such FTFs comes with its own risks, and it is
impossible to guarantee a 100% success rate at rehabilitating them. However,
not repatriating them possesses more significant risks. They may still engage
in terrorist activities by utilising the skills gained during their stints with ISIS
or any other NSAG. Thus, prosecuting them and subsequently rehabilitating
them while focusing on rekindling their relationship with their families is a
desirable option.”

Although this model seems to be the most feasible, it may also create a host
of new issues when the concerned individual possesses more than one
nationality. In a worst-case scenario, such a situation may lead to a buzzer-
round like a situation where all states take arbitrary measures to deny
citizenship and consequently shirk liability, whereas the last State left will to
eat the hot potato.

Conclusion

Although the defeat of ISIS is a cause for celebration for the international
community, the consequent terrorist attacks, which continue into 2022,
coupled with the worsening FTF situation, must be seen as a cause for alarm.
Thousands of FTFs are detained and tortured in inhumane conditions with no
food, sanitation, or healthcare provisions — especially neo-natal. Thus, any
discussion regarding the obligations of States pertaining to FTFs must be
encouraged, regardless of how controversial or divisive they may be
perceived.

Although the choice of repatriation is undoubtedly finding consensus in
the international community, the means and methods for doing so, along with
the risk mitigation strategies in light of employing this decision, remain up
for debate. Although it is true that International Law provides no clear
answer, the existence of legal instruments such as UNSC Resolutions 2178 and
2396, which fall within the binding ambit of Chapter VII of the UN Charter,
provide hope and underscore the need for expeditious resolution of the
current crisis.

However, it is sad to see that many States have shunned their obligations
under International Law and have adopted divergent and, according to some
opinions, even illegal approaches'® to deny FTFs of their rights — as evidenced
by the host of measures taken under the third choice. Although it is
understandable that there is no “one size fits all” solution for all States, all
options seem more favourable than the third choice.

9 Mehra, Paulussen, supra note 95.
100 Sypra note 79.
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The first option, prosecution of the FTFs in Iraqi or Syrian national courts,
seemed prima facie reasonable. However, unfair judicial processes and
inhumane detention conditions mean that this option should be avoided. The
second option, prosecution ICC or International tribunal, also faces legal
issues on account of the complementarity principle, added by political
allegations of prosecuting “big fish” only. If a State chooses to avoid this
approach, it should be presumed that the State implicitly acknowledges that
the international community must take responsibility for the situation.

This leaves us with the fourth and final choice — prosecution by the States
of Origin. Although the approach faces serious issues related to evidence and
dual nationality, it is the best possible one as it can comply with the IHRL
regime — at least in principle.
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Ivan Allegranti”

A COMPARATIVE ANALYSIS OF THE ITALIAN
AND GERMAN LAWS REGULATING ELECTRICITY
BILLS DURING EXCEPTIONAL EVENTS

Abstract

The article focuses its attention on analyzing, firstly, the European requlatory landmark on
energy bills. Secondly, this article will investigate the electricity bills discipline of two
European countries: Germany and Italy. The scope of the first part of this article is to
highlight the differences in the structure and the discipline of electricity bills in the two
countries. The second part of the article will investigate how both EU countries have reacted
to energy bills during emergency periods. For Italy, the focus will be both on the earthquake
of 2016 which destroyed 138 municipalities of the Marche Region and on the COVID-19
pandemic, while for Germany the investigation will concentrate only on the pandemic
emergency regulations related to energy bills. The outline of the article will be a comparison
of both energy bills practices during emergency periods thus highlighting how the countries
have reacted during these exceptional events.

Annotasiya

Mogalada digqat, ilk ndvbada, enerji 6danislari ila baglh Avropa tonzimloma istigamatlarinin
tahlilina yonaldilir. Ikincisi, bu maqalada iki Avropa élkasinin: Almaniya va Italiyamin
elektrik enerjisi hesablama qaydalar arasdirilacaqdir. Bu maqalanin birinci hissasi iki 6lkada
elektrik enerjisi ddanislorinin strukturu va nizam-intizamindak farglari shata edacakdir.
Mogalanin ikinci hissasinda isa har iki Avropa Birliyi 6lkasinin fovgalada vaziyyat dovriinda
elektrik enerjisi hesablarina neca tanzimladiyina baxilacagdur. Italiya iiciin digqat ham 2016-
c1 ilda Marke bolgasinda bas vermis va regionun 138 baladiyyasini dagitnus zalzala zamani,
ham da COVID-19 pandemiya dovriina yonaldilsa da, Almaniya iiciin arasdirma yalniz
pandemiya zamam fovqalada vaziyyatin elektrik enerjisi hesablari ilo bagli qaydalarina
digqat yetiracakdir. Moaqgalanin xiilasasi fovgalada vaziyyat dovriinda elektrik enerjisi
hesablarimin tagdiminda har iki 6lkanin tacriibasinin miigayisasini tagkil edacak va belalikla,
olkalarin bu xiisusi fovqalada hallar zamam neca reaksiya verdiyini miiayyanlasdiracakdir.
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Introduction

ince the adoption of both the United Nations 2030 Agenda' and the
Paris Agreement in 2015,2 the European Union has started analyzing
ways in which it could achieve the carbon-neutral society ruled by
the 2015 Conventions.? In light of the Conventions, the European Union* has
worked into implementing the strategies, such as the European Green Deal,®
in order to contribute to a carbon-neutral society and economy, thus
“empowering consumer for the energy transition”.® In particular, the Green Deal,
addressing into its scopes the fight for energy poverty” among European

! United Nations General Assembly, Transforming Our World: the 2030 Agenda for Sustainable
Development, A/RES/70/1 (2015). Available at:
https://sustainabledevelopment.un.org/content/documents/21252030%20Agenda%20for%20Sustaina
ble%20Development%20web.pdf (last visited Dec. 15, 2021).

2 The Paris Agreement was adopted on 12 December 2015 at the twenty-first session of the
Conference of the Parties to the United Nations Framework Convention on Climate Change held in
Paris from 30 November to 13 December 2015.

3 The 2030 Agenda invites States’ parties to take active action to combat climate change. In
particular, goal 13 (2) demands states to “integrate climate change measures into national policies,
strategies and planning”. Also the Paris Agreement invites state parties to undertake emission gas
reduction targets such as the one stated at Article 2 (a) which requires parties to “holding the increase
in the global average temperature to well below 2 °C above pre-industrial levels and pursuing efforts
to limit the temperature increase to 1.5 °C above pre-industrial levels, recognizing that this would
significantly reduce the risks and impacts of climate change”.

4 See generally Intergovernmental Panel on Climate Change, Special Report on the Impacts of Global
Warming of 1.5°C above Pre-industrial Levels and Related Global Greenhouse Gas Emission
Pathways, in the Context of Strengthening the Global Response to the Threat of Climate Change,
Sustainable Development, and Efforts to Eradicate Poverty (2018).

5 The aim of the European Green Deal, as stated in a communication by the European Commission, is
to “the European Green Deal” is a response to these challenges. It is a new growth strategy that aims
to transform the EU into a fair and prosperous society, with a modern, resource-efficient and
competitive economy where there are no net emissions of greenhouse gases in 2050 and where
economic growth is decoupled from resource use”. See Communication from the Commission to the
European Parliament, the European Council, the Council, the European Economic and Social
Committee and the Committee of the Regions The European Green Deal, 2 (2019).

8 The 2022-2025 Council of European Energy Regulator (CEER) strategy can be summarized as a
strategy in three steps which consist in “enabling energy system integration: integrating renewables
and incentivizing innovation; placing consumers at the centre of energy markets with consumer-
centric dynamic regulation, empowering consumers to actively contribute to and benefit from a
flexible energy system; and ensuring open, well-functioning and resilient markets nationally and in
Europe: delivering flexibility and new business models”. See generally EUROSTAT, Electricity
Price Statistics. Available at: https://ec.europa.eu/eurostat/web/energy/methodology/prices (last
visited Jul. 1, 2021).

7 See Stefan Bouzarovski, Energy Poverty in the European Union: Landscapes of Vulnerability, 3
Wiley Interdisciplinary Reviews: Energy and Environment 276, 276-289 (2014); See also Harriet
Thomson and Stefan Bouzarovski, Addressing Energy Poverty in the European Union: State of Play
and Action, 6 (2018); See generally Heyd F. Mas, Dirk Kuiken, Beyond Energy Savings: The
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households, enhances the supply of clean, affordable and secure energy, thus
helping “households that cannot afford key energy services to ensure a basic standard
of living”# At the same time, in June 2021, the European Parliament and the
Council of Europe have adopted the European Climate Law Regulation which
rules in Article 2 that “union-wide greenhouse gas emissions and removals
requlated in Union law shall be balanced within the Union at the latest by 2050, thus
reducing emissions to net zero by that date, and the Union shall aim to achieve
negative emissions thereafter”.® This Regulation also sets out as principle that the
Union, while aiming to achieve its targets, shall take into consideration the
“energy efficiency and the “energy efficiency first” principle, energy affordability and
security of supply”.1°

Starting from this premise, the Article questions itself if, during the
pandemic and other extraordinary events, in two European countries such as
Germany and Italy, the discipline on electricity bills has been consumer-
oriented, thus allowing household consumers facing energy poverty to be
protected during these extraordinary times.

Moreover, this paper will start by analyzing the EU legal framework on
energy bills which, today, consists of Directive 2012/27/EU (hereinafter
Energy Efficiency Directive)!! and by Directive 2019/944/EU (hereinafter
Electricity Market Directive).’? It is important to mention that, differently to
the Regulations, which is a binding legislative act that must be applied in its
entirety across the EU, such as the newly adopted European Climate Law
Regulation, the “directive” is a legislative act that sets out a goal that all EU
countries must achieve. However, it is up to the individual Member States to
devise their own laws on how to reach the goals set out in the Directive. In
this regard is worth saying that, to date, only Germany has adopted both
Directives,* while Italy has only adopted the 2012 Directive.'* This means,

Necessity of Optimizing Smart Electricity Systems with Resource Efficiency and Coherent Waste
Policy in Europe, 70 Energy Research & Social Science (2020).

8 Supra note 5, 6.

9 See Regulation of the European Parliament and of the Council establishing the framework for
achieving climate neutrality, 2021/1119/EU and amending Regulations EC/No 401/2009 and
2018/1999/EU (European Climate Law), OJL/243/1, art. 2 (2021).

101d., art. 4 (5) (9).

1 See generally European Parliament and Council Directive on energy efficiency, 2012/27/EU
(2012); See also Amending Directives 2009/125/EC and 2010/30/EU and repealing Directives
2004/8/EC and 2006/32/EC, OJL/315/1 (2012).

12 See European Parliament and Council Directive on common rules for the internal market for
electricity, 2019/944/EU (2019); See also Amending Directive 2012/27/EU, OJL/158/125 (2019).

13 In Germany, the EED (Energie Effizienz Richtlinie) has been adopted by the Law on Energy
Services and other Energy Efficiency Measures (Energiedienstleistungsgesetz — EDL-G) taking legal
effect as of 22 April 2015. In regards to Directive 2019/944 Germany has voted its adoption on 10
February 2021. The Directive has brought modifications to the EnergiewirtschaftsGesetz (EnWG) in
particular, to title 4 of the law (Regelungen zu den Endkundenmérkten). The EnWG modifications
will enter into force by October 2021.

14 The Italian Government has adopted Directive 2012/27/EU with the decreto legislativo 18 July
2014 no 102 “Attuazione della direttiva 2012/27/UE sull’efficienza energetica che modifica le
direttive 2009/125/CE e 2010/30/UE e abroga le direttive 2004/8/CE e 2006/32/CE”. On the contrary,
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that both Germany and Italy apply within their territories the Energy
Efficiency Directive, but only Germany applies also the Energy Market
Directive.

I. The EU legal framework on energy and electricity
bills

A. Energy Efficiency Directive

This analysis of the European discipline on energy bills starts with the
Energy Efficiency Directive (also EED Directive) whose subject matter is to
establish a common framework that will allow the Member States of the
European Union to achieve “the Union’s 2020 20 % headline target on energy
efficiency [and to] remove barriers in the energy market and overcome market failures
that impede efficiency in the supply and use of energy, and provides for the
establishment of indicative national energy efficiency targets for 2020”.1> Most
importantly, the Directive lays down in all its Articles a set of “minimum
requirement” rules that States need to introduce in their own legal framework
in order to achieve the energy efficiency target set out in Article 1 of the
Directive. However, besides the rules set by the Directive, Article 1 (2) allows
the Member States to adopt more stringent measures in order to achieve the
goals ruled by the Directive.'

The Directive’s Article 2, provides the definitions of important concepts
such as “final energy consumption”,'” “energy service”,’® “final customer”,
“energy service provider”* which set the standards for the entire Directive and
allow us to move on into the analysis of Article 10 (billing information),*!
Article 11 (cost of access to metering and billing information)? and Article 12
(consumer information and empowering programme)* of Directive
EU/2012/27.

What draws our attention is Article 10 which specifies the minimum
requirements of energy bills according to the Directive.? In particular, the
Article differentiates two billing situations. The first one is referred to the final

Directive (EU) 2019/944 has not been adopted yet. Only recently it has been adopted legge 22 April
2021 no 53 “Delega al Governo per il recepimento delle direttive europee e 1’attuazione di altri atti
dell’Unione europea” which produces effects from 8 May 2021, and delegates the Italian government
to adopt many European regulations and acts such as Directive 2019/944/EU.

15 European Parliament and Council Directive on Energy Efficiency, 2012/27 EC, recital 2 (2012).

16 In case the Member State opts for more stringent rules, this, according to Article 1 (2), has to be in
accordance to the EU legal frameworks as well be notified to the Commission.

17 Supra note 15, art. 2 (3).

18B1d., art. 2 (7).

¥1d., art. 2 (23).

201d., art. 2 (24).

21 1d., art. 10.

2d., art. 11.

3 d., art. 12.

2 1d., art. 10.
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consumer who has not installed smart meters in their houses,? the second one
if there are smart meters applied.?® In the first scenario, the EED Directive
billing discipline is also regulated in Annex VIL.*

In fact, Article 1.1 of Annex VII establishes that “billing is based on actual
consumption; that billing information should be taken at least once a year and that
billing information should be made available at least quarterly upon the consumer’s
request as well as if the consumer has opted for an electronic billing”.?® Moreover,
Article 1.2 Annex VII requires then that the “minimum billing information should
be: appropriate, clear and understandable to final consumers; that includes current
the actual consumption of energy, a comparison of the consumer’s consumption of the
previous year of when he receives the bill; the contact information for final consumer’s
organization or other bodies that might help the consumer in improving his energy
efficiency and, if possible, an average or normalized schedule of consumer’s energy
consumption in the same category of the billed one”.?® Finally, Article 1.3 of Annex
VII advises organizations and energy companies to inform consumers on
efficient energy policies to reduce energy consumption.*

It's important to underline that Article 10 (1) rules that, “if smart meters are
not installed, the obligation to roll out a bill based on the actual consumer’s
consumption may be fulfilled by “a system of regular self-reading by the final
customers whereby they communicate readings from their meter to the energy
supplier” or, if this is not the case, the bill shall be rolled out either by an estimated

% 1n 2014 the Commission published “Benchmarking smart metering deployment in the EU-27 with a
focus on electricity” analyzing how Member States have adopted the smart mater obligation required
by the 2012 Directive. For more details, see Report from the Commission, Benchmarking Smart
Metering Deployment in the EU-27 with a Focus on Electricity, COM/356 final (2014).

% The 2012 Directive refers at Article 10 (1) to two directives: European Parliament and Council
Directive (UE) 2009/72/EC of 13 July 2009 concerning common rules for the internal market in
electricity and repealing Directive 2003/54/EC [2009] OJ L211/55 and to European Parliament and
Council Directive (UE) 2009/73/EC of 13 July 2009 concerning common rules for the internal market
in natural gas and repealing Directive 2003/55/EC [2009] OJ L211/55. For this article which focuses
on electricity it’s useful to specify that the smart meters mentioned in Article 10 of the 2012 Directive
are disciplined at Article 2 of Annex 1 of European Parliament and Council Directive 2009/72 which
requires that by 2020, 80% of consumers shall be equipped with intelligent metering systems. On the
role of gas smart meters C. Sandei, ‘“Distribuzione convenzionale del rischio e abuso di dipendenza
economica nei contratti di fornitura degli smart meters del gas” Rivista di diritto civile, 230, 230-254
(2019). On the feasibility of smart meters in the Italian peninsula G. Zizzo et al., A Feasibility Study
of Some DSM Enabling Solutions in Small Islands: The Case of Lampedusa, 140 Energy 1030, 1030-
1046 (2017).

27 Annex VI sets a more detailed discipline on energy bills, while Article 10 (2) rules in regards to
“complementary information on historical consumption”.

28 1d., art. 1.1.

21d., art. 1.2,

30 Article 1.3 of Annex VII states that “when sending contracts and contract changes, and in the bills
customers receive or through websites addressing individual customers, energy distributors,
distribution system operators and retail energy sales companies shall inform their customers in a clear
and understandable manner of contact information for independent consumer advice centres, energy
agencies or similar institutions, including their internet addresses, where they can obtain advice on
available energy efficiency measures, benchmark profiles for their energy consumption and technical
specifications of energy using appliances that can serve to reduce the consumption of these
appliances”.
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consumption or on a flat rate” 3! In regards to Article 10,%* it's worth mentioning
paragraph 3 (d) which advises the Member States to give to the final customer
the billing information they need without this meaning that “the information
contained in these bills [...] constitute a request for payment”.>* Most importantly,
the analyzed article continues by stating that the Member States shall ensure
that suppliers of energy sources offer flexible arrangements for actual
payments thus keeping an eye to the customers and their potential financial
difficulties.®* Continuing our analysis, Article 11 of the EED Directive rules
that metering, bills and billing information requested by consumers are free
of charge and in any-case customers are offered free of charge access to their
consumption information.®® This obligation is underlined by the Article 12,
which, in fact, obliges Member States to “promote and facilitate an efficient use of
energy” as part of “a national strategy” .3

B. The Electricity Market Directive

Analyzing the Energy Market Directive (also EMD Directive), it is
important to mention that this Directive goes a step further from the 2012 one
as it gives a more detailed discipline on energy bills and consumer protection
within the energy market. While the 2012 Directive’s focal point is energy
efficiency, the 2019 Directive’s main scope is to establish common rules on the
electricity market and to “address the persisting obstacles to the completion of the
internal market for electricity”.”” The obstacles ruled by the Directive are those
concerning prices,*® energy poverty® and consumer’s legal protection on
electricity matters.*

Article 2 of the EMD Directive sets out the definitions of key concepts such
as those of household customer,* electricity supply contract,* billing

311d., art. 10 (2).

32 Article 10 (3) rules the same provisions stated in Annex VI1I of the Directive.

31d., art. 10 (3) (d).

34 See f.n. 24.

%d., art. 11 (2).

3% Art. 12 (2) includes the measures that Member States may adopt in order to fulfill the obligation of
Art 12. (1). These measures can be: a) fiscal incentives, b) access to finance, grants or subsidies, ¢)
information provision; d) exemplary projects, €) workplace activities; f) communication, in relation
of possible roll out of smart meters, of cost-effective and easy-to-achieve changes in energy use and
on energy efficiency measures.

37 See Directive of the European Parliament and of the Council on common rules for the internal
market for electricity, 2019/944/EU, recital 8 (2019).

38 As stated in Recital 19, the Directive shall, by securing common rules on the market, avoid or stop
that “undistorted market prices would provide incentives for cross-border interconnections and for
investments in new electricity generation while leading to price convergence in the long term”.

39 See recital 22.

40 In particular, Recital 48 points out that energy bills disputes are a key factor for the lack of interest
in the energy sector of customers and for this reason the European Union should create more clear yet
consumer-driven energy billing policies. See recital 36 and recital 48.

4 1d., art. 2 (4).

421d., art. 2 (13).
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information®* and electricity undertaking.** The definitions ruled in this
Directive are a step beyond to those disciplined in Article 2 of the 2012
Directive, because, as recital 56 of the 2019 Directive states, “the full
implementation of Directive 2012/27/EU will help consumers to reduce their energy
costs”,* thus meaning that only through the full adoption by Member States
of the EED Directive, the 2019 Directive can be effective thus establishing “a
smooth transition towards a sustainable low-carbon energy system”.*® Moving
forward to the Articles that discipline electricity bills, those are Article 10
(basic contractual rights),*” Article 18 (bills and billing information),*® Annex I
(minimum requirement for billing and billing information)*’ and Article 28 (1)
(vulnerable customers).>

Article 10 is entitled “basic contractual rights” and is a multifaceted Article
as it is referred: to the Member States (Article 10 (1) and Article 10 (2)), to the
consumers living within the EU territories (Article 10 (3) and Article 10 (4))
and to the energy suppliers operating within the EU borders (from Article 10
(5) to Article 10 (12)). In fact, Article 10 (1) and 10 (2) opt as general clauses as
it invites Member States to ensure that all consumers are entitled to have their
electricity provided by a supplier regardless of the Member State in which the
energy supplier is registered.” In line with Article 10 (1), Article 10 (2)* also
underlines that the following provisions should be in line with the “nion rules
on consumer protection, in particular, Directive 2011/83/EU* of the European
Parliament and of the Council and Council Directive 93/13/EE”.>* On the one
consumer’s side, Article 10 (3)® provides a detailed list of rights addressed to
consumers that shall be fair and well known in advance, prior to the
conclusion of the agreement as well as in between communications if contract
conditions might change from the supplier side as ruled in Article 10 (4).5 On
the other side, from Article 10 (5) to 10 (12), are set out the supplier’s
obligations in order to allow customers to pursue their rights.>”

The central Article of the EMD Directive is, however, Article 18 (bills and

81d., art. 2 (21).

41d., art. 2 (57).

4 1d., recital 56.

%1d., art. 1 (2).

471d., art. 10.

48 1d., art. 18.

49 1d., annex .

01d., art. 28 (2).

511d., art. 10 (2).

521d., art. 10 (2).

%3 Directive of the European Parliament and of the Council on consumer rights, 2011/83/EU (2011);
Amending Council Directive 93/13/EEC and Directive 1999/44/EC of the European Parliament and
of the Council and repealing Council Directive 85/577/EEC and Directive 97/7/EC of the European
Parliament and of the Council OJL/304/2011 (2011).

54 Council Directive on Unfair Terms in Consumer Contracts, 93/13/EEC (1993).

5 1d., art. 10 (3).

% 1d., art. 10 (4).

5 1d., art. 10 (5) - 10 (12).
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billing information) which is an evolution of the EED’s Article 10 and Annex
VIL3® In fact, beside recalling the principles of an “accurate, easy to understand,
clear, concise, user-friendly and presented in a manner that facilitates comparison by
final customers”™ and free of charge bill, Article 18 (5) obliges the Member
States to “consult consumer organizations when they consider changes to the
requirements for the content of bills”.®* The importance of this Article is that it
represents the exact scope of the Directive which is to empower customers.*!
In fact, only through the collaboration between consumer’s associations and
energy suppliers, there might be changes that consider both parties best
interests as both parties are represented during contractual negotiations that
might affect their respective legal sphere. Article 18 (6) then is linked to Annex
I of the Directive which sets in detail how exactly energy bills need to be
structured and which data should be inserted, the frequency of billing, the
price’s breakdown, the consumer’s access to complementary information and
the disclosure of energy sources.®

The last Article specifically related to energy bills is Article 28 (1) which is
devoted to vulnerable clients.®® In particular, the EMD Directive aims to
protect the vulnerable customers by defining when a customer can be defined
as vulnerable, by prohibiting the disconnection of electricity in critical times,
by obliging member states to respect the right and obligations set for normal
customers also to the fragile ones (which include those who live in remote
areas) and by applying the same levels of transparency regarding contractual
terms and conditions, general information and dispute settlement
mechanisms.® After having set out the perimeters in which the European
legal framework disciplines energy electricity bills it is possible to investigate
how electricity bills are disciplined both in Germany and in Italy during

%8 See paragraph | (A) of this Article.

%9 See art. 18 (1) and art. 18 (2).

801d., art. 18 (5).

61 See Maria laonnidou, Effective Paths for Consumer Empowerment and Protection in Retail Energy
Markets, 41 Journal of Consumer Policy 135, 135-157 (2018); See also Florian Hanke, Jens
Lowitzsch, Empowering Vulnerable Consumers to Join Renewable Energy Communities — Towards
an Inclusive Design of the Clean Energy Package, 13 Energies 1615, 1615-1642 (2020).

52 See supra note 37, article 18 (6) together with Annex I.

83 There is not a uniform definition of vulnerable consumer. This can be extracted by the combined
reading of Article 28 of the EMD Directive for which “the concept of vulnerable customers may
include income levels, the share of energy expenditure of disposable income, the energy efficiency of
homes, critical dependence on electrical equipment for health reasons, age or other criteria” and of
Article 3 (3) (d) of Regulation (EU) 2018/1999 of the European Parliament and of the Council of 11
December 2018 on the Governance of the Energy Union and Climate Action, amending Regulations
(EC) No 663/2009 and (EC) No 715/2009 of the European Parliament and of the Council, Directives
94/22/EC, 98/70/EC, 2009/31/EC, 2009/73/EC, 2010/31/EU, 2012/27/EU and 2013/30/EU of the
European Parliament and of the Council, Council Directives 2009/119/EC and (EU) 2015/652 and
repealing Regulation (EU) No 525/2013 of the European Parliament and of the Council, OJ L 328/1
21.12.2018.which states that Member States have to take into account “energy poverty [as] the
necessary domestic energy services needed to guarantee basic standards of living in the relevant
national context”.

84 Supra note 37, art. 28 (1).
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normal times.

II. Germany’s energy bills regulations during ordinary

times

In Germany electricity bills are regulated by the Energiewirtschaftsgesetz
(hereinafter EnWG). The EnWG (Energy Industry Act) at Title 4
“Energielieferungen an Letzverbraucher” (energy supply to final customers)
from § 36 to § 42 (a) regulates the relationship between supplier (Lieferanten)
and final customer (Letztverbraucher).® Differently to Italy, the German energy
law scenario is regulated by State’s law and not by an independent authority
such as ARERA.® In regards to the entire EnWG law structure, the law is
complete as it recalls in its rules and principles the European provisions such
as the EED Directive and the EMD Directive, thus creating a solid regulatory
framework on the matter.®”

§ 36 “Grundversorqungspflicht” (obligation to provide the service) defines
Grundversorger (basic supplier) as the energy supply company that supplies
energy for most households in a specific area. Article § 36 obliges basic energy
suppliers to publish the general contract condition and prices for low voltage
electricity supply and low-pressure gas supply on their website as well as to
supply each domestic customer with the prices communicated on their
webpage.®

The exception to § 36 (1) is stated in the Article’s paragraph last sentence
which excludes the abovementioned obligation if the energy supply is
unreasonable for the company for economic reasons.* In case the basic energy
supplier changes in the Region, § 36 (3) allows the domestic customer
(Haushaltskunde)™ to keep valid the agreement as well as contract conditions
until the agreement expires.”? The exceptions to § 36 are ruled in § 37

8 See EnWG 8§ 36 - § 42 (a) (2005).

% See para. |11 of this Article.

57 For instance, see § 40 (a) which recalls the provisions of Annex VI of the EED Directive.

%8 1d., § 36 ().

% The Article states: “Die Pflicht zur Grundversorgung besteht nicht, wenn die Versorgung fiir das
Energieversorgungsunternehmen aus wirtschaftlichen Griinden nicht zumutbar ist”.

0 The concept of Haushaltskunde (domestic consumer) is defined at § 3 (22) of the EnWG as
following: “Letztverbraucher, die Energie Uberwiegend flir den Eigenverbrauch im Haushalt oder fir
den einen Jahresverbrauch von 10 000 Kilowattstunden nicht (ibersteigenden Eigenverbrauch fir
berufliche, landwirtschaftliche oder gewerbliche Zwecke kaufen”. (Translation: Final consumers
buying energy mainly for domestic consumption or for self-consumption not exceeding 10,000
kilowatt hours per year for professional, agricultural or commercial purposes). At the same time,
Letzverbraucher (final consumer) is also defined at § 3 (25) as: “Natirliche oder juristische Personen,
die Energie fiir den eigenen Verbrauch kaufen; auch der Strombezug der Ladepunkte fir
Elektromobile und der Strombezug fiir Landstromanlagen steht dem Letztverbrauch im Sinne dieses
Gesetzes und den auf Grund dieses Gesetzes erlassenen Verordnungen gleich”. (Translation: Natural
or legal persons who purchase energy for their own consumption; the purchase of electricity from the
charging points for electric vehicles and the purchase of electricity from land power stations is
equivalent to the final consumption within the meaning of this Law and to the ordinances issued
pursuant to this Law).

1d., § 36 (3).
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“Ausnahmen von der Grundversorgungspflicht” (exception to the obligation to
provide the service) which states that “prosumers and those who are supplied by
a third-party energy supplier (not the basic energy supplier), are not subject to the
rules stated at § 36 (1)”.72

§ 38 “Ersatzversorqung mit Energie” (energy replacement supply) refers to a
particular situation that happens if customers do not have an actual
agreement with a supplier. In this case, to both customers and suppliers will
still be applied the limits ruled in paragraph 36 (1).” This situation, as stated
in § 38 (2), comes to an end if the parties rule an energy supply agreement. If
this case occurs, the energy supplier is obliged, in maximum three months, to
inform the customer about the supply agreement in force, thus inserting the
energy consumed in the timeframe of paragraph 38 (1) in the new energy bill
rolled out in accordance to the new contract.”

Entering now into detail about how actual energy bills are regulated, § 39
“Allgemeine Preise und Versorqungsbedingungen” (general prices and energy
supply conditions) rules at § 39 (1) that energy prices as well as energy policies
both before the conclusion of the supply agreement as well as after that, are
set by the Federal Ministry of Economic Affairs and Energy in agreement with
the Federal Ministry of Justice and Consumer Protection.”

The central articles, as they are specifically devoted on the discipline of the
energy bills, are Article § 40 “Strom-und Gasrechnungen, Tarife” (electricity and
gas bills) and Article § 41 “Energieliefervertrige mit Haushaltskunden” (energy
supply contracts with domestic customers). Article 40 recalls the EU general
provisions in electricity bills matters disciplined in the EED Directive” and
EMD Directive” by imposing to suppliers to send to final customers simple
(einfach) and comprehensible (verstindlich) bills written using a certain graphic
and linguistic forms. § 40 (2) then rules in regards to all the data that bills
should indicate such as the supplier's name, address, competent court
registration as well as information enabling the supplier’s quick electronic
contact including the email.” In the bill, according to § 40 (2) should also be
indicated the contract duration, the consumption price and the earliest
possible termination date and notice period,” the relevant metering point
operator and the relevant metering point designation and code number of the
system operator,® the determined consumption in the accounting period and,
for household customers, the initial count and the final count of the billed

21d., § 37.

73 1d., § 38 (1).

71d., §38 (2).

75 1d., § 39 (1).

76 Supra note 15, art. 10.

7 Supra note 37, art. 18.

'8 Supra note 65, § 40 (2) (1).
79 1d., § 40 (2) (4).

8 |d., § 40 (2) (5).
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period.?!

It is also required according to § 40 (2) (7) that electricity bills report the
consumption of the comparable prior-year period and in the case of
household customers, using graphs to show how their own annual
consumption relates to the annual consumption of peer groups.® Article 40
(2) (8) includes in the mandatory bill's information also to inform the
customers of the charges arising from the concession fee and from the network
charge.® Also important is Article 40 (2) (9) which obliges electricity supplier
to insert in the bill information the rights of household customers in relation
to dispute resolution procedures available to them in the event of a dispute;
including the ADR organization established for consumer complaints under
section 111 (b) and its address as well as the contact details of the consumer
service of the Federal Network Agency for Electricity and Gas separately.®

Suppliers are obliged to bill energy consumption on a monthly basis or in
other periods of time, which may not exceed twelve months (for example, a
quarterly or semi-annual billing).% Final consumers whose consumption
values are read out via an intelligent measuring system in the sense of the
Metering Point Operation Act must be provided with a monthly free of charge
consumption bill.% Suppliers then, according to § 40 (4) shall ensure that the
tinal consumer receives the invoice referred to in paragraph 3 no later than six
weeks after the end of the period to be billed and the final invoice no later
than six weeks after the end of the termination of the supply relationship.?
Article § 40 (6) rules that for final consumers, suppliers shall report the
calculation factors relevant to be billed using standardized terms and
definitions.®® In this regard, § 40 (7) states that the Federal Network Agency
may make decisions on the minimum content of invoices for energy supplies
to final consumers in accordance with paragraphs 1 to 5, as well as further
details on the standardized format in accordance with paragraph 6, by
determining the supplier in accordance with § 29 paragraph 1.

While § 40 sets out the general rules and content of energy bills, § 41 of
EnWG, rules in particular, on domestic customer’s electricity bills.” In fact, in

811d., § 40 (2) (6).

821d., 8§40 (2) (7).

81d., §40 (2) (8).

81d., §40 (2) (9).

8 1d., §40 (a) (2).

8 Ibid.

871d., § 40 (4).

8 1d., § 40 (6).

8 1d., § 40 (7).

% The provisions disciplined in both articles are basic provisions on electricity bills. In fact, according
to 41 (5), the Federal Ministry of Justice and Consumer Protection, the Federal Ministry for
Economic Affairs and Energy may, by ordinance with the consent of the Federal Council, lay down
more stringent rules (auferhalb der Grundversorgung) on the supply of energy to household
customers outside the meet basic needs, lay down provisions of the contracts in a uniform manner
and, in particular, lay down rules on the conclusion of the contract, the subject matter and the
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addition to the requirements stated in Article § 40, bills sent to domestic
customers need to provide also:*!

“a) the duration of the contract;
b) the price adjustment, termination dates and notice periods as well as the right
of withdrawal of the customer;
c) the services provided by the supplier, including the maintenance services offered;
d) the accepted payments methods, the liability and compensation regulations in
the event of non-compliance with contractually agreed services, the information
about the free (without penalties) and prompt change of supplier as well as how to
update information on applicable tariffs and on the supplier’s maintenance charges
is available;
e) the information on the rights of household customers with regard to dispute
resolution procedures available to them in the event of a dispute, including the
conciliation body for consumer complaints under section 111b with their address
and website, including the supplier’s obligation to participate in the conciliation
procedure thus reporting in the bill also the contact details of the consumer service
of the Federal Network Agency for Electricity and Gas”.

EnWG’s § 41 (2) then states three important rules related to energy bills.
The first one is that the available payment methods must be offered to the
household customer before the contract is concluded. The second one is that
if an advance payment is agreed between parties, this must be based on the
consumption of the previous billing period or the average consumption of
comparable customers. In this case, if the customer demonstrates that its
consumption is significantly lower than the billed one, the energy supplier
must take this into account appropriately. At the same time the Article rules
that advance payment is not mandatory nor required before the start of the
energy supply delivery.?

On the supplier’s side, § 41 (3) rules that energy suppliers must inform the
final consumer in a timely manner, and in any case before the end of the
normal billing period®® and in a transparent and comprehensible manner,* of
any intended change to the terms of the contract and on the customer’s rights
of withdrawal.”® For instance, if the supplier unilaterally changes the terms of
the contract, the final consumer may terminate the contract without observing
the notice period rules. Anyway if, as stated at § 41 (3) (a), there is a change in

termination of the contracts, as well as the rights and obligations of the contracting parties. Still, as
disciplined in § 41 (4), Energy suppliers are obliged to provide the general information on the
provisions of para 1 sentence 2 of both articles both in or as an annex to their invoices to household
customers and in advertising material addressed to them as well as on their website.

L 1d., §41 (2).

°21d., § 41 (2).

9 Normal billing period is the one ruled at § 40 (b) (1) for which billing information should be sent at
least once a year, but it is also possible to send to the consumer monthly or quarterly or every 6
months a bill.

% See supra note 15, § 40 (a).

% Supra note 65, § 41 (3).
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the passing on of additional or reduced Value Added Tax charges resulting
from a legal change in the applicable VAT rates, there is no need to inform the
household customer of the modification as ruled in paragraph 3 sentence 1 of
§ 41.°° This brings to the customer no special right of termination before the
natural time stated in the agreement under paragraph 3 sentence 2, thus
applying the normal rules on the agreement concluded between parties.

§ 42  “Mieterstromvertrige  Stromkennzeichnung,  Transparenz  der
Stromrechnungen, Verordungsmichtiqung” (electricity labelling, transparency of
electricity bills, authorisation to issue regulations) provides provisions in
regards to the actual transparency on where the energy comes from, if the
electricity is an electricity mix and the environmental impact of the supplied
electricity. For this information, energy suppliers are obliged, according to §
42 (1) to inform the customer before the 1t November of each year.” Finally,
§ 42 (a) “Mieterstromvertrige” (tenant electricity contracts) disciplines the
situation of energy consumption by a tenant. In this case, as § 42 (a) (1) rules,
it is prohibited to insert in the tenancy agreement a decisive clause (bestandteil)
on the energy consumption as part of the tenancy contractual obligation by
the tenant.” If an agreement with those details is ruled by both tenant and
landlord, the agreement is null. This means that, energy agreements and
tenancy agreements should be separate. In detail, § 42 (a) (1) declares that both
Articles § 815 BGB “Kentniss der Nichtschuld” (knowledge of non-debt) and §
817 BGB “Verstosf$ gegen Gesetz oder gute Sinne” (violation of the law or good
morals) are not applicable in regards to energy bills.

In order to protect the customer, § 42 (a) (2) rules that if the tenancy
agreement ends before the natural time conclusion of the agreement, the
tenant should not stop the energy supply agreement, which remains in force.*”
In this case, it is on the landlord duty side to stop the energy supply
agreement.

This diagram released by Clean Energy Wire Journalism for the Energy
Transition'® shows off in detail and in a simple yet effective way, how
electricity bills expenses are divided in Germany. From the graphic which
puts in relationship the 2018 and the 2019 electricity bills cost, it emerges that
in 2019 the energy bills cost of an average customer were divided in: 24% of
the expenses for the Grid fee, 23% for the acquisition/sale of electricity, 21%
for renewables surcharges, 16% for Value Added Tax, 7% for electricity tax,
6% for concession fee and the remaining 3% in other surcharges. It emerges
from 2018 and 2019 comparisons that except the acquisition/sales fee which

%1d., § 41 (3) (a).

1d., §42 (1).

%1d., § 42 (a) (2).

% 1d., §42 (a) (2).

100 Ellen Thalman, Benjamin Wehrmann, What German Households Pay for Power (2021),
https://www.cleanenergywire.org/factsheets/what-german-households-pay-power (last visited Jul. 1,
2021).
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price increased by +2% in 2019, the rest of the index lowered (grid fee index -
1%, renewables fee -2%) or remained stable such as the VAT and the CHP and
other surcharges indexes.

IIL. Italy’s energy bills regulations during ordinary

times

The Italian energy bills matter is regulated by the Autorita di Regolazione
per I'Energia Reti e Ambiente (hereinafter ARERA). The ARERA is an
independent authority which has been instituted with Law 14 November
1995 n. 481.1%1 The scope of this authority is to protect consumer’s rights in the
field of energy distribution and consumption thus including electricity, gas
and water.!® The rules promoted by the ARERA are Decisions (Delibere)
which have effects erga omnes within the Italian borders and affect both the
private consumer (i.e. private individual or SME) as well as the public
consumer (i.e. a public administration) of energy, water and gas. As for the
German energy law framework, also the Italian one is complete and in line
with the European energy law scenario. But the two main differences that
need to be highlighted between the two systems are firstly related to the fact
that in Italy it is an independent authority and not the State’s direct legislative
authority that regulates the energy law matters. Secondly, the copious
ARERA’s Decisions that discipline the subject might create a confusion for a
consumer’s user which is not used into digging into the intricate energy law
legislation framework. So, perhaps, a codification on the matter as Germany
did with the EnWG, might be useful to think of in the nearby future.

In Italy, the electricity bills subject is regulated by the Delibera 16 October
2014 “Bolletta 2.0: criteri per la trasparenza delle bollette per i consumi di elettricita
e/o gas distribuito a mezzo di reti urbane” (Bill 2.0.: criteria for the transparency
of energy and gas bills distributed through urban distribution)!® by the
ARERA which entered into force on 1 of September 2015. The decision is
composed of 1 Article and Annex A which counts 22 Articles that regulate the

101 See Legge 14 novembre 1995 n. 481. The ARERA (Autorita di Regolazione per Energia Reti
Ambiente) is the Italian independent authority on energy matters. ARERA was founded with legge 14
November 1995 n. 481 ‘Norme per la concorrenza e la regolazione dei servizi di pubblica utilita.
Istituzione delle Autorita di regolazione del servizio di pubblica utilita’. The Law entered into force
on 19 November 1995 and the ARERA began to operate from 23 October 1997.

102 The Law on Norms Governing Competition and the Regulation of Public Utilities. The Institution
of Regulatory Bodies for Public Utilities, art. 1 (1995).

103 ARERA 501/2014/R/com 16 October 2014. It’s worth noting that while in Germany both the
seller and the customer obligations and duties are part of EnWG, in Italy there is as Conduit codex for
the sellers “Codice di condotta commerciale per la vendita di energia elettrica e di gas naturale ai
clienti finali ” (conduit commercial codex for the selling of electricity and gas to final customers)
which can be found at Annex A of the ARERA Decision 366/2018/R/com of 28 June 2018-
Coordinated text with the integrations and modifications done by Decision 109/2019/R/eel and by
Decision 426/2020/R/com and Decision 97/2021/R/com which will enter into force on 1 July 2021.
104 This decision was taken at the 838" assembly of the ARERA which took place on 16 October
2014.
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content of energy bills in Italy. For instance, the scope of this entire provision
is to “simplify and give more flexibility on the structure and on the content of the
new bills also in regards on how the tariffs are graphically shown up on the bill, on all
the other information included in the bills and on the periodicity of the
communications of bills”.1% The resolution of 2014 states that the new bills are
structured in two:1%

o the first one is a synthetic bill that summarizes the content of the bill

and reports their minimum requirements ruled by law;

e and a second part of the bill which contains all the details of the bill such

as detailed elements of the consumption. This second part of the bill is sent

to the customer only upon his request.

Annex A of the Delibera regulates from Article 4 to Article 10 the minimum
requirements that an energy bill should have. In fact, Article 4 is entitled
“Struttura della bolletta sintetica” (structure of the synthetic bill) gives the
general provisions on the matter. In particular, the Article requires that the
bills need to be in line with the fiscal provisions and also to respect the
requirements stated from Article 5 to Article 10 of Annex A.1%” Article 4 (2)
then states that bills should be written in a clear manner not only graphically
but also on the type of character used to write the bill. In regards to the graphic
design of the bill, the mentioned Article 4 (2) rules that energy suppliers
should be free to decide the design while at the same time they need to opt
for a clean and clear communication of the data of the bill.1%

Article 5 “Elementi minimi della bolletta sintetica” (minimum elements of the
synthetic bill) discloses in detail all the data that the synthetic energy bill
should have. For instance, the Article requires that the billing information
reports the data of the consumer (name, address) and the type of energy
supply contract purchased.'” Article 6 “Dati relativi alle letture, ai consumi e
ricalcoli degli importi” (data referred to reading, consumptions and
recalculation of the bill amount) states that when the provider is issuing the
bill, the reading on the energy consumption should be calculated on all the
periods in which the bill is referred to. In particular, in the bill, there needs to
be highlighted:!'

a) how the readings have been done (self-reading, estimated reading or

measured reading) in relation to the hours in which the consumption has

taken place;

b) the details of the consumption distinguished into effective consumption,

estimated consumption and billed consumption with the indication of the

105 Supra note 103, recital 4.
106 1d., art. 3.

107 1d., art. 4 (1).

108 1d., art. 4 (2).

109 1d., art. 5.

10 4., art. 6 (1).
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hours in which the electricity has been used;

c) the reactive consumption;

d) if the consumption is estimated, the amount that will be recalculated in

the next bill.

If the bill is based on estimated consumption, Article 6 (2) states that the
recalculation should provide the time frame in which the new calculation is
referred to and the consumption that has been already calculated in
relationship with previous energy bills and the detraction of them in regards
to the just released bill.""" If the estimated calculation of energy consumption
occurs for reasons not according to Article 6 (2), Article 6 (3) obliges the energy
supplier to motivate the new calculation thus providing the reasons for the
impossibility to apply the recalculation of the bill according to 6 (2). The same
rule is applied also if energy prices change.!!?

Article 7 “Informazioni relative al pagamento e alla rateizzazione” (information
regarding payments and installments payments) disciplines how energy
payments should be communicated by the energy supplier to the domestic
customer and how the customer can pay the bills. In particular, the bill should
provide:'t®

a) the payment methods that customer might have to pay the bill;

b) the entire billing situation of the customer;

c) if the domestic customer has unpaid bills in its account;

d) the interest rates per day for each delayed payment bill.

In case that the customer does not serve his payment obligation, Article 7
(2) states that the bill should also indicate the procedure to resolve this
situation, how to start the proceeding to fulfill the obligation and its cost.!* If,
as ruled in Article 7 (3) the payment of the bill can be paid through
installments, the energy supplier should state how to apply to this service and
its cost.

Article 8 “Sintesi degli importi fatturati” (synthesis of the billed tarifs) states
that energy tariffs should indicate:!'®

a) the cost of energy or gas;

b) the cost for transportation;

c) the cost for the system.

Besides, Article 8 (2) states that bills should also provide information in
regards of the recalculation made according to Article 6 (2) or 6 (3) as well as
all the index voices that contain a cost, including the social bonus that a
domestic customer might have obtained due to its financial situation.'

H1d., art. 6 (2).
112 1d., art. 6 (3).
13 1d., art. 7 (1).
4 d., art. 7 (2).
115 1d., art. 8 (1).
116 1d., art. 8 (2).
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Article 8 (4) obliges suppliers also to include in a separate index the VAT
related to the expenses.!!”

Article 9 “Costo medio fornitura” (average supply cost) then defines what the
average cost of the bill and of the energy supply is. The average cost of the bill
is the ratio between the total amount price in the bill and the energy consumed
by the customer. While it can be defined as the average cost of the energy
supply, the ratio between the transportation costs and the consumption
billed.

Article 10 “Ulteriori elementi minimi” (other minimum elements) makes a
list of all the other data that should be inserted in the synthetic bill thus
including:

a) the latest bills consumption in 12 months divided, if possible, in time hours;

b) the data related to the main characteristics of the agreement between supplier

and customer so that he can manage to control his energy consumption. In

particular, Article 10 (1) (b) rules that it is mandatory that the first bill has the
data of when the supply has started, the tension of the electricity supply according
to Article 5 and;

c) the information related to the energy mix if used for the supply. Those obligations

are mandatory also for energy suppliers’ part of the free market as entered into force

in 200711 The rest of the Article is a list full of specifications that require synthetic
bills. Article 12 then disciplines how a customer can require all the details of the

full bill as regulated in Article 4 of the Delibera 16 October 2014

501/2014/R/com.1?

It is also worth mentioning the Delibera 4 August 2016 “Disposizioni relative
alla fatturazione di periodo, indennizzi a carico dei venditori e delle imprese di
distribuzione e ulteriori obblighi in capo alle suddette imprese in tema di misura”
(rules regarding the billing time, indemnification of sellers and distribution
undertakings and additional obligations on those undertakings in respect of
the measure)'?! disciplines the timing of when bills should be shipped to

17 1n Italy the VAT is 22% on the cost of the good/service purchased. See Come si calcola il fatturato
imponibile Iva, https://www.agenziaentrate.gov.it/portale/web/guest/iva-regole-generali-aliquote-
esenzioni-pagamento/norme-generali-e-aliquote (last visited Jun. 26, 2021).

118 Supra note 103, art. 9.

119 The free market in the energy sector has been introduced in Italy by the decreto legge 16 March
1999 no 79, Attuazione della direttiva 96/92/CE recante norme comuni per il mercato interno
dell’energia elettrica (called “Bersani Decree”. For an analysis of the Italian energy market see the
Italian Implementation Plan published by the European Commission Ref. Ares 3317597-25-06-2020
(2020). Available at: https://ec.europa.eu/energy/sites/default/files/italy market reform_plan.pdf (last
visited Jun. 30, 2021) and IEA Energy Policies of IEA Countries: Italy 2016 Review (2016).
Available at: https://www.iea.org/reports/energy-policies-of-iea-countries-italy-2016-review (last
visited Jun. 30, 2021).

120 Sypra note 103, art. 10.

121 ARERA Delibera 463/2016/R/com 4 August 2016. This decision was approved at the 930"
assembly of the ARERA which took place on the 5 August 2016. This Delibera approves the “Testo
integrato delle disposizioni dell'Autorita per I'energia elettrica il gas e il sistema idrico in materia
fatturazione del servizio di vendita al dettaglio per i clienti di energia elettrica e di gas naturale
(TIF) ed introduce indennizzi a carico dei venditori e delle imprese di distribuzione e ulteriori
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customers.

Article 4 “Emissione e frequenza della fattura di period” (emission and
frequency of billing) of Annex A of this Decision disciplines in detail when
bills should be sent to customers. In particular, Article 4 (2) rules that billing
should be sent before the 45" solar day of the last day of the billed
consumption.'”? At the same time, the mentioned article provides two
exceptions on bill timing:

1. the first one is that the free-market supplier can adopt a more frequent

billing emission timing;

2. and the second one that free market suppliers might adopt another

timing as the 45 days stated in Article 4 (2).

In any case, for more detailed information, the Article refers to table 1
which in a simple manner explains when bills should be sent to customers.

Table 1: Frequency of electricity billing for type of customers!?

Type of Customers Frequency of Billing

Non-domestic customers with low

voltage and with a power of more Monthy
than 16,5 kW

Non-domestic customers with low

voltage and with a power minor or Bimonthly
of 16 kW

Domestic customers Bimonthly

This second diagram provided by ARERA'* shows off in detail for the 3
semester of 2021 how electricity bills expenses are divided in Italy for an
average domestic customer.

From the graphic it emerges that, on an average domestic bill, 49% of the
expenses are for the energy itself, 20% are devoted for ancillary charges, 19%
of the bill is related to transport and electric meter management and 13% on
taxes.

obblighi in capo alle suddette imprese in tema di misura” (Integrated text of the provisions of the
Electricity, Gas and Water Authority concerning the invoicing of the retail service for electricity and
natural gas customers [TIF] and introduces indemnification for sellers and distribution undertakings
and additional obligations on the undertakings concerned in respect of the measure).

122 1d., art. 4 (2).

123 This table is the translation of Table 2 of Annex A of Delibera 463/2016/R/com 4 August 2016.
124 ARERA, Composizione Percentuale Del Prezzo Dell'energia Elettrica Per Un Consumatore
Domestico Tip, https://www.arera.it/it/dati/ees5.htm (last visited Jul. 1, 2021).
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IV. Emergency regulations and energy bills in Germany

In the previous pages, it has been analyzed as a “normal” situation on
energy bills. In the upcoming paragraphs it will analyze the policies adopted
by both countries in relation to energy bills. On the 27" of March 2020, the
German Bundestag has adopted the “Gesetz zur Abmilderung der Folgen der
COVID-19-Pandemie im Zivil-, Insolvenz- und Strafverfahrensrecht”.'? This law
entered into force on 27 March 2020 but its Article 5 “Anderung des
Einfuhrungsgesetzes zum Buigerlichen Gesetzbuche” (modifications to the
Einfuhrungsgesetzes zum Buigerlichen Gesetzbuch or EGBGB) modified § 240 of
the EGBGB'* and entered into force on the 1%t of April 2020.?” In particular,
the new Article 240 EGBGB rules in regards to the new contractual principles
applicable due to the COVID-19 pandemic.'”® The Article is divided into seven
sections. Section one introduces a moratorium on continuous obligations
(Dauerschuldverhiltnis), sections two and three discipline both rent and
mortgages agreements, section 4 disciplines the applicability time frame of
sections one, two and three of the Law, sections five and six are devoted to
events and travel contractual obligations while section 7 on the disturbing
behavior of mortgages and rents. In regards to electricity bills, only section 1
which introduces a “moratorium” on payments can be applicable.

In fact, as stated in Article 240 (1) (1) both consumers as well as micro
enterprises'” who have concluded before the 8* of March 2020 a continuous
agreement were allowed to refuse performance until no later than 30 June
2020.1% It is important to underline that these provisions are applicable only
if consumers were not able to render performance because of a consequence
of circumstances which can be attributed to the SARS-CoV-2 virus (COVID-
19 pandemic). The rules stated in Article 240 (1) find the exception at
subsection 3 and subsection 4. Article 240 (1) (3) allows the consumer creditor
to pretend the honoring of the obligation — contrary to what is stated in Article
240 (1) (1) — if the obligation itself does not “endanger the economic foundations
of his or her business undertaking”.’* The same right is applied also to the

125 5ee M. MeiRner, Gesetzgeber plant umfangreiche Anderung des Insolvenzrechts (COVID-19-
Insolvenzaussetzungsgesetz — COVINSAG), https://community.beck.de (last visited Sept. 9, 2021).
126 See Einfiihrungsgesetz zum Blirgerlichen Gesetzbuche in der Fassung der Bekanntmachung vom
21 September 1994 (BGBI. | S. 2494; 1997 | S. 1061), das zuletzt durch Artikel 2 des Gesetzes vom
25. Juni 2021 (BGBI. I S. 2133) gedndert worden ist.

127 Gesetz zur Abmilderung der Folgen der COVID-19-Pandemie im Zivil-, Insolvenz- und
Strafverfahrensrecht, art. 8 (6).

128 \/ertragsrechtliche Regelungen aus Anlass der COVID-19-Pandemie, art. 240.

129 The adopted definition of microenterprise is the one adopted by the Commission Recommendation
2003/361/EC of 6 May 2003 [2003] OJL/124/36.

130 This means that the moratorium starts from when the law enters into force until 30 June 2020. For
a detailed overview of the law, the Ministry of Economy released on the 1% of July 2020 a FAQ
related to the Moratorium.

131 This sentence has to be read together with Article 2 of the Basic Law of the German Republic
which rules that “every person shall have the right to free development of his personality insofar as
he does not violate the rights of others or offend against the constitutional order or the moral law”. In
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microenterprise creditor who can pretend the fulfillment of the obligation to
the debtor if “non-performance would endanger his or her own decent livelihood or
that of his or her dependants or the economic foundations of his or her business
undertaking” .13

The other exception is ruled in Article 240 (1) (4) which clearly rules that
subsection (1) and (2) do not apply in regards to leases and usufructuary
leases pursuant to section 2, loan agreements and in regards to entitlements
under labor law. On the debtor side, beside Article 240 (1) (1), there is also the
last sentence of Article 240 (1) (3) and Article 240 (1) (5). In particular, Article
240 (1) (3) states that “where the right to refuse performance under sentence 1 or 2
is ruled out, the debtor has the right to terminate the contract”.’® The importance
of this sentence lays down to the fact that if the conditions stated in Article
240 (1) (1) or Article 240 (1) (2) apply, the debtor can terminate the contract
thus deciding to not use anymore the service previously used (i.e.: mobile
phones promotion agreements) due to the COVID-19 economic loss he is
facing. Article 240 (1) (5) then rules that “derogations from subsections (1) and (2)
which are prejudicial to the debtor are not permissible”.’* This means that also if
there is a significant insolvency situation on the debtor’s side, this cannot
produce worse contractual and economic effects on him.

For example, due to this situation the debtor cannot face a future surcharge
on the continuous agreement he had sealed before the 8 of March 2020 or he
needs to pay a penalty because of the derogations ruled according to Article
240 (1) (1) or Article 240 (1) (2). Analyzing the central part of the “moratorium”
disciplined in Article 240 (1) (1) and Article 240 (1) (2), it’s important to
underline a few characteristics. The first one is that it refers only to continuous
obligations.’® Secondly, the procedure in order to receive the beneficium of
the moratorium starts after the claim by the debtor to the creditor of his
performance impossibility.'%¢ The creditor may, after he received the debtor’s
claim, refuse to receive the obligation performance by the debtor thus
applying the payment deferral until 30 June 2020.

The Article also states that in order for the creditor to allow the deferral of
the payment, the debtor has to demonstrate that the continuous obligation is
referred to “a service of general interest”.3” Lastly, in order for this provision to

this case, the moratorium will not apply if the corresponding temporary waiver by the creditor is as
unreasonable as the performance by the debtor because their creditor’s rights would be violated by
the debtor’s request.

132 Supra note 128, art. 240 (1) (2).

133 1d., art. 240 (1) (3).

134 1d., art. 240 (1) (5).

135 1d., art. 240 (1) ().

136 Supra note 132.

137 The second sentence of Art. 240 § 1 (1) states “Das Leistungsverweigerungsrecht besteht in Bezug
auf alle wesentlichen Dauerschuldverhaltnisse™ (The right to refuse performance applies to all
essential continuous obligations). The Article defines essential continuous obligations as the ones
that, for the consumer, “are necessary so that consumers are adequately supplied with services of
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tully operate, the agreement had to be concluded before the 8% of March 2020.
This means that if a debtor has sealed an agreement after this date, the
provisions ruled in Article 240 (1) (1) or Article 240 (1) (2) are not applicable.
The legal consequences of the moratorium are many. The first one should be a
right of the debtor to refuse performance. By asserting this effect, the debtor
may not be in default with his performance.

This in any case precludes the creditor from a right of withdrawal under §
323 I BGB (withdrawal due to services not provided or not provided in
accordance with the contract) and the right to claim damages instead of
performance under § 281 I BGB (Damages instead of performance due to not
or not due performance). Furthermore, the refusal to perform does not
constitute a breach of duty which could justify an extraordinary termination
of the agreement by the creditor’s side under § 314 BGB (termination of
continuous obligations for good cause). This does not preclude, however, that
the adherence to the contract becomes unreasonable for the creditor for other
reasons, which would entitle him to extraordinary termination of the contract.
With the end of the moratorium on 30 June 2020 brings the expiry of the right
to refuse performance, all outstanding payments are due in one fell swoop.'3
In regards to electricity and gas bills, the German ruler, has not disciplined
the total prohibition to interrupt during COVID-19 pandemic moratorium time
the supply of gas and or electricity, thus allowing energy suppliers to
interrupt the energy supply service also citizens in need.'®

In fact, Article 19 “Unterbrechung der Versorgung” (energy supply service
interruption) of the “Stromgrundversorgungsverordnung” (also StromGVV) —
ordinance regulating the provision of basic electricity supplies)'*’ — allows
electricity suppliers to interrupt the energy supply if the consumer is in debt
from 100 — and more euros for more than four weeks. Jumping now to the
conclusions on the policies adopted by Germany in regards to energy bills
during COVID-19 has not been effective because it did not allow the
household consumer to fully recover from the economic crisis given by the
pandemic, thus creating only a potential billing stop for 2 months'#! and
allowing the energy suppliers to interrupt the service also in the time of a

general interest” and for the microenterprise are “necessary to ensure a supply of services which is
adequate to continue the business undertaking”.

138 T, Rihiem, Gesetzesentwurf der Bundesregierung zur Abmilderung der Folgen der COVID-19-
Pandemie: Allgemeines Zivilrecht, https://community.beck.de (last visited Sept. 9, 2021).

139 See Zehntausenden Haushalten wurde in Bayern der Strom abgedreht,
https://www.nordbayern.de/politik/zehntausenden-haushalten-wurde-in-bayern-der-strom-abgedreht-
1.111409072cid=19.1611682/ (last visited Jul. 3, 2021).

140 Stromgrundversorgungsverordnung vom 26. Oktober 2006 (BGBI. | S. 2391), die zuletzt durch
Artikel 4 der Verordnung vom 14. Mérz 2019 (BGBI. | S. 333) geéndert worden ist (2019).

1411n this regard, a statement by the National Consumer Association of 1 December 2020, asks the
Bundestag to study a law that will allow a longer moratorium or will find an exception to Art. 19
StromGVV. Available at: https://www.vzbv.de/pressemitteilungen/verbraucher-nicht-im-kalten-und-
dunklen-sitzen-lassen/ (last visited Jul. 3, 2021).
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global pandemic.!#> At the same time, as Riifner has stated,'** the moratorium
ruled Article 240 § 1 (1) and Article 240 § 1 (2), on the one hand was too short,
and on the other hand the obligations included were too general, thus being
uncertain and mining the certainty of law, which is very important in case of
emergencies.

However, it’s important to underline that the interruption of energy supply
on household customers that were unable to pay for the electricity supply
during the pandemic, is a direct violation of Article 28 (1) of the EMD
Directive where is ruled the “to the prohibition of disconnection of electricity to
such customers in critical times”. In fact, as the COVID-19 pandemic, with its
both social and economic effects, has put all European citizens in crisis, the
interruption of electricity supply harms the German households affected by
energy poverty which, also during the pandemic, have faced policies against
their consumer’s rights.

V. Emergency regulations and energy bills in Italy

After the analysis of the German scenario, it is time to analyze the electricity
bills scenario in Italy during emergency periods. As mentioned in the
previous pages, Italy has been hit by two disasters in recent years: the first is
the earthquake that hit the Abruzzo, Lazio, Marche and Umbria regions in
August and October 2016 and January 2017, the second one is the COVID-
19 pandemic. As for Germany, the Italian government, due to the seismic
events, adopted a policy of “suspension”.

In particular, Article 48 (2) of the Decreto Legge 17 October 2016 n.189'4
ruled that for the energy sectors (electricity, gas and water), the energy
authority Autorita di Regolazione per 'Energia Reti e Ambiente (ARERA),
should provide legislative acts related to bill suspensions for a maximum
period of six months.!¢ At the same time, the Article demands the ARERA to
rule before 120 days from the entry into force of the decreto legge, all the
provisions concerning the installments methods for the suspended payments
as well as discounts on the tariff for the inhabitants of the municipalities that

142 A FAQ of the German’s Consumer Association says, with concern, that the Moratorium has not
been extended thus obliging consumers to pay regularly the bills they will receive after 1% of July
2020. “Stromsperre - was nun?”. Available at: https://www.verbraucherzentrale.de/wissen/geld-
versicherungen/kredit-schulden-insolvenz/stromsperre-was-nun-11674 (last visited Jul. 3, 2021).
143 Thomas Rifner, Das Corona-Moratorium nach Artikel 240 EGBGB, 75 JuristenZeitung 443, 443-
448 (2020).

144 For more information about the 2016 and 2017 earthquakes, see SISMA (2016),
https://sisma2016.gov.it (last visited Jul. 3, 2021).

145 The first law that entered into force due to the seismic events of 2016 is the decreto legge 17
October 2016 no 189 Interventi urgenti in favore delle popolazioni colpite dagli eventi sismici del
2016. Today, in 2021, because the reconstruction of the territories hit by the earthquakes are not
finished, this decree law is still in force and maintains its importance as the primary rule for the
regions hit by the seismic events of 2016-2017.

148 Decreto Legge 189/2016, art. 48 (1) (2016).
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have been hit by the earthquakes.'¥”

On the 18" of April 2017, almost 200 days after the seismic events of 2016,
the ARERA adopted the Decision 964-bis which introduced the definitive!*
provisions recalled in Article 48 (2) of the Decreto Legge 189/2016.'* This
decision' is very important because it sets the entire discipline on energy bills
for the populations which faced the seismic events. Article 1 of the decision
rules the definitions that will be valid for the entire provision. The definitions
are related in regards to the property damages that have faced the inhabitants
of the territories affected by the earthquakes. In fact, the suspensions benefices
were based depending on the property in which people were living or people
were owners of.

Article 2, then, rules on the characteristics to receive the benefits from the
Decision.”™ In particular, the benefits apply to the energy supply agreements
stipulated before the 24% of August 2016 or before the 26" of October 2016 or
before the 17 of January 2017.1% The Article also distinguishes two types of
beneficiaries. In fact, benefits can be automatic if people live in emergency
housing such as SAE, MAPRE, MAP or in houses built for the population’s
assistance.!>® On the other side, benefits can be given upon the request of the
interested person if those demonstrate the relationship between the destroyed
house or the property damage and the earthquake.'>* As stated in Article 2 (3),
benefits lasted until 31 December 2020.'% Important is Article 2 (4) which
states that the earthquake benefits can be combined with other bonuses given
by law'® and Article 2 (7) which allows people who put the residence in a

147 The Decreto Legge 189/2016 entered into force on the October 19, 2016.

148 Before the Delibera 18 Aprile 2017 252/2017/R/com, the ARERA adopted on the 28™ of
December 2016 which ruled that the bill suspension period was valid for six months from the date of
both seismic events of 2016.

149 Delibera 18 April 2017 252/2017/R/com, Disposizioni in materia di agevolazioni tariffarie e
rateizzazione dei pagamenti per le popolazioni colpite dagli eventi sismici verificatisi nei giorni del
24 agosto 2016 e successivi.

150 This decision has been integrated by other ARERA decisions until the last one: 111/2021/R/com,
Misure urgenti in materia di servizi elettrico, gas e idrico integrato a sostegno delle popolazioni
colpite dagli eventi sismici verificatisi a far data dal 24 agosto 2016 nel centro Italia e in data 21
agosto 2017 nei Comuni di Casamicciola Terme, Lacco Ameno e Forio.

151 d., art. 2.

%21d,, art. 2 (1) (@) - 2 (1) (c).

1581d., art. 2 (1) (d).

1%41d., art. 2 (1) (e) —art. 2 (1) (h).

155 The original text of the Delibera 252/2017/R/com ruled that the suspensions were valid for 36
months. With the integration at article 5(3) of Delibera ARERA 587/2018/R/com, the suspension is
valid until the 31% of December 2020. In fact the article states that “All’articolo 2 della deliberazione
252/2017/R/com, dopo il comma 3, ¢ aggiunto il seguente comma: “2.3 bis. Limitatamente alle
utenze e forniture localizzate in una zona rossa, in deroga a quanto previsto al precedente comma 2.3,
le agevolazioni di cui al presente provvedimento sono riconosciute fino alla data del 31 dicembre
2020”. Delibera 587/2018/R/com entered into force on the 20™" of November 2018, the same day of
when the Decision has been made. In 2020, the Delibera 54/2020/R/com extended the billing
suspension also to the municipalities of Comuni di Casamicciola Terme, Lacco Ameno e Forio which
faced an earthquake on 21 August 2017.

1%6 |_e agevolazioni disciplinate dal presente provvedimento sono cumulabili con il bonus elettrico e il
bonus gas, art. 2 (4) (2016).
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house after the earthquake of 2016, to join the benefits provided by this
Decision for both the condemned building as well as the new house where the
residence after the 2016 earthquake is located regardless of what stated in
Article 2 (1).17

In order to join these benefits, Article 3 of the Decision disciplines the
procedure to request them, if not given automatically as ruled in Article 2 (3).
The procedure to request the benefits was the following. The consumer had
to provide to the energy supplier, the certificate from the municipality of the
property rights of the condemned house,'*® that no other benefits have been
requested,' the identifying elements of the energy supply agreement,® that
the condemned house is the residency house!®! and, if the person requesting
the benefits is another one from the rightful owner of the house, that the
interested party is resident in that house.'®? In order to successfully fulfill the
request, people had 18 months to send all the requested documents, in
particular, the certificate that the house is condemned. The energy supplier
then, according to Article 3 (5) (a) (ii) will send the benefits request to the
energy distributor in 30 days from when they received it.

After, the distributor will proceed in 30 days to ensure that all the
documentation sent by the customer to the supplier is correctly filled and will
inform the energy supplier on the results of the control. If the procedure is
positive, the distributor will grant him the benefit. In order to “protect” the
customer, Article 4 sets the discipline that energy suppliers need to apply for
these emergency periods. In fact, Article 4 (1) obliges energy suppliers to
inform on their official website about the possibility to request the benefits.
It’s also mandatory for the energy supplier to inform the customer that:

a) he has the right to receive the benefits;

b) the end of period of the benefits.

The supplier is also obliged to inform the customer, at least once a year, of
the amount that is related to the benefit generated from the energy supply
agreement. Lastly, because the Decision entered into force in April, Article 4
(4) rules that the energy distributor should inform before the 17 of September
2017 the energy supplier in regards the energy consumption made by
customers from the earthquake until the date of the entry into force of the
Decision.'¢?

From this, the energy supplier will calculate the bill for the customers. In
regards to this paper, the central part, is Article 5 of the Decision, which rules
the bills benefits for the population hit by the earthquake. In particular, Article

1571d., art. 2 (7).

1%81d., art. 3 (1) (a).
199 14., art. 3 (1) (b).
1601d., art. 3 (1) ().
16114, art. 3 (1) (d).
1821d., art. 3 (1) (e).
183 1d., art. 4 (4).
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5 states that the components ruled respectively in Article 29 (1) will not apply
for the year 2017, 30 (1), 30 (2) will not apply for the year 2016 and 39 (1) of
TIT'** will not apply. This means that the person who faced the emergency
should not pay the costs for the transmission, distribution, measurement and
infrastructures of the energy supplier as well as the ancillary surcharges
inserted in the bill but only the effective cost of the consumed energy. While
Article 6 regulates the benefits for non-domestic energy supply contracts,
Article 7 (1) rules in regards the benefits that people who live in emergency
accommodations such as SAE, MAPRE or MAP have the right to ask for. In
fact, as the Article states, the inhabitants of those houses can request the
benefit of the nonapplication of TITLE II'® and Article 28 (1)'® of the TIC.1¢
Article 14, then, rules in detail the payment methods of the suspended energy
bills. In particular, the Article allow consumers to ask for an installment
payments method and obliges energy supplier to not apply any kind of
interests for the suspended bills.'® In this regard, Article 14 (3), rules that bills
arrive on a regular basis, that installments are not possible for bills under 20
euros and that the installments can be asked for maximum 24 months after
the customer has received the bill.’¥ The same rules apply also if the customer
has both gas and electricity supply service provided by the same supplier.!”
Article 14 (6) allows the customer also to pay the entire amount without
installments. If the energy supplier has stopped sending energy bills to the
customer or the timing period of the bill payments,'”! he is obliged to send one
bill either before 31 December 2017 for the customers whose suspension
payment time is before the 30" of April 2017 or before six months from the
end of the suspension period provided by law.!”? In any case, this only bill will
take into consideration the benefits ruled by the Decision.

Lastly, it is important to underline that, according to Article 15 (1) of the
Decision, if the customer is in arrears, the payment of the arrear, starts from

184 The TIT is the Testo Integrato delle distribuzioni per I’erogazione dei servizi di trasmissione e
distribuzione dell energia elettrica. In regards to the seismic events of 2016, the TIT applicable was
the one approved by the ARERA Decision of 23 December 2015, 654/2015/R/EEL. The Mathematics
referred to the TIT bills voices are available at: https://www.arera.it/it/docs/15/654-15.htm/ (last
visited Jul. 10, 2021). The TIT entered into force on the 1% of January 2016.

185 Title II of the TIC is entitled “provisions for ordinary low-voltage connections”. In this regard, the
final customer will not have to face costs for the installment of low-voltage connections.

186 Article 28 is entitled “volture e subentro” (vulture and replacements) and states that for the vulture
and replacements there is a fixed price for administrative costs of it. Art. 28 (2) then states that for the
change of energy supplier, no fee is applicable for the customer.

167 The TIC is the Testo Integrato delle condizioni economiche per 1’erogazione del servizio di
connessione. In regards to the seismic events of 2016, the TIC applicable was the one approved by
the ARERA Decision of 23 December 2015, 654/2015/R/EEL. The TIC entered into force on the 1%
of January 2016.

188 1d., art. 14 (2).

189 1d., art. 14 (3).

170 1d., art. 14 (5).

71 d., art. 14 (7).

172 1d., art. 14 (8).
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the end of the suspension period. As we have seen in the previous pages, the
bill suspension for the people who faced the seismic events of 2016 had been
extended until the 31 of December 2020. In this regard, a new Delibera by
ARERA of 18 March 2021'”® has extended the billing suspension period until
the 31t of December 2021. This suspension period has been recently extended
until the 31%t of December 2022 due to the entry into force of the Delibera
34/2022 of the ARERA which in Article 2 (2) extends the period of suspension
of one year.* So the suspension period for the Italian households customer’s
affected by both the seismic events of 2016-2017 and by COVID-19 has lasted
six years since its introduction in April 2017.

VI. Energy bills policy comparison

In the previous paragraphs it has been analyzed the discipline for both
Germany and Italy in regards to electricity bills after COVID-19 and the Italian
seismic emergency. It’s now time to give some remarks in regards to both of
them.

Starting from the German policy, the biggest problem faced by domestic
customers concerns the short time of the suspension. For instance, also if the
pandemic is in due course, the suspension of the electricity bills lasts for only
two months, thus affecting the categories of the people in need. It is also worth
of highlight that German energy suppliers have interrupted the supply of
energy to households customers facing energy poverty, thus violating the
provisions ruled in Article 28 (1) of the EMD Directive. On the other hand, if
we analyze the billing policy adopted by the Italian government, few
problems need to be highlighted. The first one is referred to the fact that from
January 2021 until March 2021, no decisions by ARERA in regards to the
billing suspension have been made, thus bringing much confusion to the
customers and at the same time allowing energy suppliers to believe that the
suspension period had finished, thus pretending the billing payment from
customers. Furthermore, because the billing suspension has been so long
(almost 60 months from the first seismic event of 2016) and because Article 14
(7) of the Delibera 252/2017/R/com allows energy suppliers to send a
cumulative bill for the entire suspension period, customers might receive,
when the suspension period ends, an expensive electricity bill.'”

173 Delibera ARERA 111/2021/R/com, Misure urgenti in materia di servizi elettrico, gas e idrico
integrato a sostegno delle popolazioni colpite dagli eventi sismici verificatisi a far data dal 24 agosto
2016 nel centro Italia e in data 21 agosto 2017 nei Comuni di Casamicciola Terme, Lacco Ameno e
Forio (2021).

174 See generally Delibera ARERA 34/2022/R/com (2022).

175 n this regard, the Italian newspaper 1l Resto del Carlino reports that a customer, victim of the
seismic events of 2016 who is resident in Pieve Torina (Macerata), received in December 2020 an
electricity bill of 16.985,98 euros. See Lucia Gentili, Terremotato riceve bolletta da 17 mila euro
(2021), https://www.ilrestodelcarlino.it/macerata/cronaca/terremotato-bolletta-17-mila-euro-
1.5878185/ (last visited Jul. 10, 2021).
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Conclusion

This article has been the stage to reflect and understand the electricity bills
matter both on a European level as well as at a national level. In particular,
this paper has started to analyze the European legal framework on electricity
bills which is constituted by the Energy Efficiency Directive and by the
Electricity Market Directive. Both Directives have the scope to discipline the
electricity bills matter. In particular, the Directives rule in regards to the
minimum information that an electricity bill, within the European Member
States, should have in order to protect the consumer’s right.

The second part of this article has analyzed then the discipline concerning
electricity bills in two European Member States: Germany and Italy. The result
of the investigation has brought up few conclusions. The first one is that both
countries” regulations on the electricity bills matter are in line with the rules
set out by the European legislator. The second one is that, if Germany’s energy
bills discipline, is enclosed in the EnNWG act which is a State’s legislative act,
in Italy there is an independent authority, the ARERA, which regulates, with
its decisions which are valid erga omnes, for the entire energy sector thus
including electricity, water and gas supply. Still, Italia’s biggest problem in
this regard is the copious legislative activity of the Authority which might
lead the consumer to confusion while informing itself on the matter. So,
perhaps, an Italian codification on the energy bills matters might be an option
to consider in order to create a clear and easy-to-read legal framework on
energy law.

The third part of the paper, is the central one of the entire article, as it
analyzes the rules adopted in both countries during the two emergency
periods they have faced: the seismic events of 2016-2017 and the COVID-19
pandemic in Italy and just the pandemic in Germany. Both countries have
adopted the same type of discipline: a moratorium. But there are few
differences and problems that need to be highlighted.

Starting from Germany, the biggest problem that needs to be addressed is
the duration of the moratorium which did not take into consideration the
effective duration of the COVID-19 pandemic. In fact, in light of Article 240
(1) (1) of the Gesetz zur Abmilderung der Folgen der COVID-19-Pandemie im Zivil-
, Insolvenz- und Strafverfahrensrecht adopted on March 27, 2020, the suspension
for the payment of continuous obligations (including electricity bills) lasted
only until June 30, 2020 and was valid only to agreements sealed before March
8, 2020. On the one hand, this policy helped household consumers in need,
because for two months it allowed consumers to not pay for the electricity
supply. On the other hand, because the time of the moratorium was too short,
it allowed energy suppliers to interrupt the supply service of electricity if
consumers were unable to pay for the bill by July 1, 2020. With the
introduction of this moratorium, another problem has concretely impacted the
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most vulnerable consumer. In fact, by allowing the electricity suppliers to
interrupt - in light of Article 19 of the Stromgrundversorgungsverordnung law -
the supply of electricity to consumers who weren’t able to pay the bill, this
policy was in direct violation of Article 28 (1) of the EMD Directive which
Germany had adopted. In fact, the mentioned Article 28 (1) prohibits
explicitly the “disconnection of electricity to such customers in critical times”. Still,
the interruption of service has concretely damaged the families affected by
energy poverty, thus creating for them a set of regulations that were contrary
to the consumer’s rights ruled by the EMD Directive, causing them serious
inconveniences also during the pandemic.

Analyzing the second country, Italy, it is worth saying that the moratorium
opted by this country has gone in the opposite direction of the one ruled in
Germany. In fact, beside this provision has entered into force almost 120 days
after the 2016-2017 seismic disaster happened, the duration of the moratorium
is still in force, thus being in force a 6 years-old moratorium for the households
affected by the disasters. This has led to one big problem. In fact, because the
moratorium allows energy suppliers to send an omni-comprehensive bill for
the entire period of suspension, this policy has led many consumers to receive
a bill of several thousands of euros regarding all the period of suspensions
requested by them. This has brought the consumers to serious financial
uncertainty as the request of the energy supplier, also if legitimate and
possible to be paid through installments, has led household consumers to face
concrete financial losses due to the adoption of this policy by the ARERA.

Summarizing the policies adopted by both countries and their effectiveness
on the consumer’s side is worth noting that none of them has protected the
consumer, especially the most vulnerable one facing losses because of a
natural disaster or the economic losses due to the COVID-19 pandemic.

The question that arises naturally is how to avoid this scenario if future
disasters happen. Perhaps, the answer might be the adoption, for both
countries, of a protocol that disciplines the energy bills mater during
extraordinary times (i.e. natural disaster, pandemic, war etc.). In order to
achieve a just and balanced protocol, this needs to be adopted by all the parts
part of the energy supply chain: the energy distributor, the energy supplier,
the consumer’s associations that represent household consumer’s and the
national government.”® In fact, only through the representations of all the
parties involved in the agreement it can guarantee the outcome of a policy

176 1n the direction of a protocol involving all the parties of a supply agreement, it has been recently
adopted the Ordinanza of 23 December 2021 n. 4 by the Special Commissioner for Reconstruction of
the 2016 earthquake, the Coordinator of the technical structure of earthquake mission 2009 and the
Manager of Energy Services - GSE S.p.A. The Ordinance’s scope is to implement, pursuant to
Article 2 paragraph 2 of the Agreement, “the implementation of centralized systems for the
production and intelligent distribution of energy and/or heat from renewable sources (subsection
A2.3), possibly also useful for the creation of local energy communities for the sharing of electricity
produced from clean sources submeasure A2.4)”.
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that might protect all the personal and economic interests involved in the
supply of electricity, especially the uncertainty of the consumer’s during the
period of moratorium.'””

177 Giovanni lorio, Gli Oneri Del Debitore Fra Norme Emergenziali E Principi Generali (A Proposito Dell'art.
91 Del D.L. N. 18/2020, “Cura Italia”), 12 Actualidad Juridica Iberoamericana 366, 366-377 (2020); See also
M. Franzoni, Il Covid-19 E L'esecuzione Del Contratto, 1 Rivista Trimestrale di Diritto e Procedura Civile 1, 1-
23 (2021); See also A. Semprini, Responsabilita Del Debitore Da Prestazione Pecuniaria E Principi
Solidaristici, 1 Responsabilita’ Civile E Previdenza 300, 300-315 (2021).
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