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Robert E. Ranney*

THE DANGEROUSNESS MYTH: HOW COURTS
AND CONGRESS ROUTINELY IMPOSE LIFETIME
FEDERAL FIREARM BANS ON THE MENTALLY ILL

Abstract

This article identifies the most damaging forces to gun rights for the mentally ill in the USA.
Moreover, the American civil commitment adjudicatory system is critiqued, how state
courts routinely apply the dangerousness standard too broadly when making commitment
decisions is highlighted, and Congress’ role in exacerbating the problem is pinpointed in the
article. The American Psychological Association is also called to issue strict guidelines to
psychiatric professionals concerning the legal standard of dangerousness to reduce
unnecessary civil commitments in the article. Lastly, the article proposes a Congressional
solution to avoid future unconstitutional deprivation of rights.

Annotasiya

Bu moaqala ABS-da ruhi xastalarin silah hiiquglarina an cox zarar vuran moanfi tasir
qiivvalarini miiayyanlasdirir. Bundan alava, maqalada Amerikanin psixiatriya stasionarina
qeyri-koniillii yerlasdirilma barada islar iizra mahkama sistemi tangid olunur, elaca da stat
moahkamoalarinin miitamadi olaraq geyd olunan islar tizra qararlarinda tahliikalilik meyarina
cox genis tatbiq etmasi va Kongresin problemin kaskinlosmasindaki rolu vurgulanir.
Homcginin  moaqalada  Amerika Psixologiya Assosiasiyasimin  liizumsuz  psixiatriya
stasionarina qeyri-koniillii yerlasdirilmalarin sayinmn azaldilmasi iiciin psixiatrlara hiiqugi
cahatdan tahliikalilik meyari ilo bagl ciddi talimatlar vermasinin Onamindan bahs edilir. Son
olaraq, maqala konstitusiyaya zidd olaraq hiiquglardan moahrum edilmalarin galacakda
qarsisini almagq iiciin Kongres tarafindan hall edilmasini taklif edir.
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Introduction

o date, most Americans adjudicated mentally ill suffer a “lifetime
ban” on firearm ownership.! However, this runs afoul of the Second
Amendment of the United States Constitution, which, since 1791,
has read: “a well-regulated Militia, being necessary to the security of a free State, the
right of the people to keep and bear arms, shall not be infringed”.? The Amendment
“quarantees the individual right to possess and carry weapons in case of
confrontation” > The brightest scholars, justices, judges, lawyers, and laymen
of the USA have debated for centuries about the Amendment’s scope.* Some
fruit from those debates, for better or worse, were the limitations on firearm

1 “Unless Congress or the Washington legislature enacts a program relieving him from § 922 (g) (4)’s
prohibition, the law amounts to a total prohibition on firearm possession for [Plaintiff] — in fact, a
lifetime ban”. See Mai v. United States, 952 F. 3d. 1106, 1120 (9™ Cir. 2020).

2 See The Second Amendment of the USA Constitution (1791).

3 District of Columbia v. Heller, 554 U. S. 570, 592 (2008); See also New York State Rifle & Pistol
Association, Inc. v. Bruen, 597 U. S. __ (2022) (slip op., 17) (“The Second Amendment “is the very
product of an interest balancing by the people” and it “surely elevates above all other interests the
right of law-abiding, responsible citizens to use arms” for self-defense™.) (citing Heller, 554 U. S.
635).

4 See e.g., United States v. Cruikshank, 92 U. S. 542, 553 (1875) (holding that the Second
Amendment is not applicable to the states); See also Presser v. Illinois, 116 U. S. 252, 265 (1886)
(affirming that the Second Amendment is not applicable to the states); See McDonald v. City of
Chicago, 561 U. S. 742, 767 (2010) (holding that the Second Amendment is applicable to the states
and that “individual self-defense is “the central component” of the Second Amendment right™.); See
also United States v. Miller, 307 U. S. 174, 178 (1939) (reading the Second Amendment in accord
with its Militia Clause, art. 1, § 8, held that the Second Amendment cannot “guarantee the right to
keep and bear (a sawed-off shotgun)”.); See Heller, 554 U. S., 570 (2008) (holding that the Second
Amendment confers an individual right to bear arms, including for self-defense); Bruen, 597 U. S.
__, (holding that the Second Amendment guaratees an individal right to publicly carry a firearm for
self-defence); See also Carl T. Bogus, The Second Amendment in Law and History: Historians and
Constitutional Scholars on the Right to Bear Arms (2002); Carl T. Bogus, The History and Politics of
Second Amendment Scholarship: A Primer, 76 Chicago-Kent Law Review, 3 (2000); See also
Richard E. Gardiner, To Preserve Liberty — A Look at the Right to Keep and Bear Arms, 10 Northern
Kentucky Law Review 63, 63 (1982); See also Stephen P. Halbrook, To Keep and Bear Their Private
Arms: The Adoption of the Second Amendment, 1787-1791, 10 Northern Kentucky Law Review 13,
13 (1982).
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ownership imposed on persons deemed mentally incompetent through
involuntary commitment.®> However, a lifetime ban must constitute
infringement.

The American legal system utilizes civil adjudication to involuntarily
commit persons into treatment facilities who are suspected to have a mental
illness and pose a risk of imminent danger to themselves or others. When a
person is involuntarily committed, federal law revokes that person’s right to
possess a firearm. The problem with this system rests not on its sound
principles. It is unwise for persons struggling with serious mental illness to
have access to firearms. Rather, the problem lies in its execution. State courts
that consider whether a respondent should be involuntarily committed apply
the “dangerous” standard far too broadly, resulting in innumerable
unnecessary involuntary commitments. Although there is a federal law on the
books that permits restoration of the right to bear arms for persons previously
involuntarily committed, Congress has refused to fund the program for
decades. To conform with the common-law understanding of legal capacity,
the right to bear arms must be restored to the involuntarily committed upon
recovery. For the rehabilitated, anything short of total restoration violates the
Second Amendment.®

Safeguarding the rights of the mentally ill is a task undertaken by few. Far
fewer advocate to restore the right to bear arms to the recovered mentally ill.
This must change. It is both unjust and unconstitutional that the recovered
mentally ill suffer a lifetime ban on firearm possession.

To effect change, this article identifies the two most damaging forces to the
recovered mentally ill's gun rights in the USA — the American civil
commitment adjudicatory system and Congress. Two solutions are
recommended, one for the adjudicatory system and one for Congress, to
ensure the civil liberties of both the allegedly and recovered mentally ill are
protected.

More precisely, part I of the article contextualizes the history of the right to
bear arms and outlines the common law traditions of recoverability and
restoration. Then, part II analyzes how state courts and Congress inhibit
restoration, and in so doing violate the Second Amendment. Finally, Part III
encourages the American Psychological Association to limit findings of
dangerousness, and proposes a Congressional solution to prevent future
deprivations of the right to bear arms.

518 U. S. C. §922 (g) (1); See also Heller, 554 U. S., 626 (leaving untouched “longstanding
prohibitions on the possession of firearms by felons and the mentally i11”.).

® See Bruen, 597 U. S. __ (slip op., 8) (“When the Second Amendment’s plain text covers an
individual’s conduct, the Constitution presumptively protects that conduct. Only if a firearm
regulation is consistent with this Nation’s historical tradition may a court conclude that the
individual’s conduct fall outside the Second Amendment’s unqualified command”.).
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I. On the history of the Second Amendment and the

recoverability of the mentally ill

History guides good jurisprudence. This is especially so in the Second
Amendment context. “Heller ... demands a test rooted in the Second Amendment’s
text, as informed by history”.” Thus, it follows that any adequate analysis of the
Second Amendment’s application should begin with a detailed investigation
into the historical development of the right to bear arms. Likewise, because
this article is specific to the recovered mentally ill, a thorough investigation
into the law’s historical treatment of recoverability must follow. Only then
may it be shown that recovered persons are guaranteed the right to bear arms
under the Second Amendment.

A. The Second Amendment — a brief history and its

importance

Early America was rich in political and philosophical discourse,
particularly related to the ratification of the Constitution and whether it
required a formal Bill of Rights. The Federalists, championed by Alexander
Hamilton and James Madison, believed that adding a Bill of Rights to the
Constitution would serve no purpose, as the Constitution failed to provide
any positive grant of power to deprive citizens of individual rights.® However,
the Anti-Federalists, led by Patrick Henry, James Winthrop, and George
Mason, persisted that a Bill of Rights was necessary, as it would enhance the
protection of the rights included therein.® Despite being firmly rooted in
opposing philosophical trenches, both the Federalists and the Anti-Federalists
agreed on the Second Amendment’s scope and purpose.

The Federalists observed that protecting the individual right to bear arms
was necessary for individuals “to defend their own rights and those of their fellow-
citizens”, despite arguing that its codification in a Bill of Rights was
unnecessary.'” The Anti-Federalists were concerned, however, that without a
formal declaration of the right to bear arms in a Bill of Rights accompanying
the Constitution, then the government could easily turn to tyranny and

"1d., __ (slip op., 10).

8 See Alexander Hamilton, The Federalist Papers: No. 84 (1788). Available at:
https://avalon.law.yale.edu/18th_century/fed84.asp (last visited May 12, 2022).

® E.g., Patrick Henry, Speech in the Virginia Convention, 12 June 1788, in The Documentary History
of the Ratification of the Constitution Digital Edition (2009) (eds. John P. Kaminski, Gaspare J.
Saladino, Richard Leffler, Charles H. Schoenleber, Margaret A. Hogan). Available at:
https://csac.history.wisc.edu/wp-
content/uploads/sites/281/2017/07/Patrick_Henry_Speech_in_the_Virginia_Conventionl.pdf (last
visited May 12, 2022).

10 See Alexander Hamilton, The Federalist Papers: No. 29 (1788). Available at:
https://avalon.law.yale.edu/18th_century/fed29.asp (last visited Apr. 19, 2022).
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undermine the individual rights of the populace.!! Prominent Anti-Federalist
Richard Henry Lee noted that “the militia ought always to be armed and
disciplined”,'? and that the “militia, when properly formed, are in fact the people
themselves, and render reqular troops...unnecessary”.'® Further, “the right to have
weapons for non-political reasons such as self-protection or hunting...appeared so
obviously to both Federalists and Anti-Federalists to be the heritage of free people as
never to be questioned” .1

Much to the dismay of the late Federalists and Anti-Federalists, the
formation of a standing military’® and technological advancements in
weaponry'® severely undermined any chance of a militia led by the governed
from overthrowing the government. It is quite safe to say that any chance of
successfully overthrowing the government in the United States by means of
weaponry available to the public, the militia, is slimmer than slim. Yet, the
Second Amendment still demands our protection because a standing military
or emergency response team can never outmode self-preservation — “the
central component of the Second Amendment right”.)” The Supreme Court
formally held that the Second Amendment protects the right to possess a
firearm for self-preservation in District of Columbia v. Heller.'® And the
Supreme Court held in New York Pistol & Rifle Association, Inc. v. Bruen that the
right to possess a firearm for self-preservation remains untouched even when
safety is “protected generally by ... Police Department[s]”."

The Heller Court defined the Second Amendment’s scope using “history,
not militia-related purposes”.* Relying on contextual clues, events predating the
Second Amendment’s drafting, the English common law tradition,* and the

11 Henry, supra note 9. However, “positivism tends towards tyranny — rule for private gain”. Robert
E. Ranney, Reorienting the Legal Academy, Notre Dame Journal of Law, Ethics & Public Policy:
Considerations (forthcoming 2022).

2 Richard H. Lee, Letters of a Federal Farmer (1787). Available at:
https://leefamilyarchive.org/papers/essays/fedfarmer/06.html (last visited Apr. 19, 2022).

13 Richard H. Lee, Letters of a Federal Farmer (1788). Available at:
https://leefamilyarchive.org/papers/essays/fedfarmer/18.html (last visited Apr. 19, 2022).

14 Halbrook, supra note 4, 18.

15 Complications with mobilizing troops during World War I led to the creation of a standing “regular
army of national citizen soldiers compiled in peace organized in divisions ready for immediate use”,
while retaining the “army of volunteers”. See United States War Department, Report of the Secretary
of War, 1 Annual Reports of the War Department, 125 (1913). Available at:
https://tinyurl.com/USWarDept (last visited Apr. 19, 2022).

16 Check out this list of technological advancements, inclusive of biorecognition receptors and
“soldier-robot teams” announced by the US Army in 2019. See US Army, Army Releases Top 10
List of Coolest Science, Technology Advances (2019),
https://mww.army.mil/article/231039/army_releases_top_10_list_of coolest_science_technology_ad
vances (last visited Apr. 19, 2022).

17 McDonald, 561 U. S., 767 (quoting Heller, 554 U.S. at 599); See also Heller, 554 U. S., 628 (“the
inherent right of self-defense has been central to the Second Amendment right™.).

18 Heller, 554 U. S., 570.

19 Bruen, 597 U.S. ___ (slip op., 22).

20 Stephen Breyer, Making Our Democracy Work: A Judge’s View, 165 (2010).

2L For an extensive commentary on the Second Amendment’s English common law foundational
precepts, see Gardiner, supra note 4, 64-73. However, “the English common law tradition” should
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writings of Sir William Blackstone,? the Court reasoned, “in the eighteenth
century an individual’s right to possess guns was important both for purposes of
defending that individual and for purposes of a community’s collective self-defence”.?
Two years later the Court reaffirmed and expanded this holding in McDonald
v. City of Chicago, pronouncing that the right to bear arms is “fundamental to
our scheme of ordered liberty”** and extending the Second Amendment’s reach
to the states.”® And now, twelve years post-McDonald, the Court reaffirmed
both Heller and McDonald, rejected the use of means-end scrutiny, and held
that “the government must affirmatively prove that its firearms requlation is part of
the historical tradition that delimits the outer bounds of the right to keep and bear
arms” 26

It is undeniable that danger lurks throughout life, so retaining a weapon
for self-defence is integral to the meaning of the Second Amendment. For
evidence of the right’s importance, look no further than Nazi Germany. In the
mid-late 1930s, the Third Reich began limiting firearm access to Jews. In
March 1937, “the Gestapo proscribed issuance of hunting licenses to Jews because
they were considered enemies of the state” and “all hunting permits held by Jews were
revoked”.” Leading up to the Holocaust, the Third Reich enacted its highly
restrictive Weapons Law — just one of seven laws passed during the entire
Third Reich - in March 1938.2 The law explicitly prohibited arms
manufacturing, sales, repair, and cartridge reloading if one “is a Jew”.* Under
the Weapons Law, carrying a firearm required a license and the issuing
authority had total discretion to limit the license’s validity or to simply not
grant one at all. The following guidance was provided regarding the issuance
of such licenses:*

not be understand as “an exceptional one, ... it is best seen as a local variant of the ius commune,
which shares the basic classical framework of ius and lex, of ius naturale, ius gentium, and ius civile,
and so on”. Robert E. Ranney, Why Common Good Constitutionalism Matters Post-Dobbs, Marked
by Nature (July 22, 2022), https://markedbynature.com/2022/07/22/why-common-good-
constitutionalism-matters-post-dobbs/ (quoting Adrian Vermeule, Common Good Constitutionalism,
56 (2022)) (last visited Jul. 24, 2022).

22 Citizens possess a “natural right of resistance and self-preservation, when the sanctions of society
and laws are found insufficient to restrain the violence of oppression”. See William Blackstone, 1
Commentaries on the Laws of England in Four Books, 144 (1893).

23 Breyer, supra note 20 (discussing the rationale behind the Court’s holding in Heller).

24 McDonald, 561 U. S., 767, applying Duncan v. Louisiana, 391 U. S. 145, 149 (1968), where the
Court reasoned that “because...trial by jury in criminal cases is fundamental to the American scheme
of justice, it is held that the Fourteenth Amendment guarantees a right of jury trial in all criminal
cases”.

%5 McDonald, 561 U. S., 805.

% Bruen, 597 U. S. ___ (slip op., 10).

27 Stephen Halbrook, Gun Control in the Third Reich, 168 (2013).

28 Waffengesetz, Reichsgesetzblatt I, 265 (1938).

29 English translations of the law are published in Federal Firearms Legislation: Hearings before the
Subcommittee to Investigate Juvenile Delinquincy, US Senate Judiciary Committee, 90" Cong., 2d.
Sess. 489 (1968); See also Jay Simkin and Aaron Zelman, “Gun Control”: Gateway to Tyranny, 53
(1993).

%01d., § 15.
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“1. Licenses to obtain or to carry firearms shall only be issued to persons whose

reliability is not in doubt, and only after proving a need for them.

2. Issuance shall especially be denied to:

3. Gypsies, and to persons wandering around like gypsies;

4. Persons for whom police surveillance has been declared admissible, or upon

whom the loss of civil rights has been imposed, for the duration of the police

surveillance or the loss of civil rights;

5. Persons who have been convicted of treason or high treason, or against whom

facts are under consideration that justify the assumption that they are acting in a

manner inimical to the state;

6. Persons who have received final sentence to a punishment of deprivation of

liberty for more than two weeks...for resistance to the authorities of the state”.

Without doubt, the right to bear arms demands zealous protection. This is
especially true for society’s most vulnerable classes — the mentally ill, the
elderly, the poor, and minorities.

Indeed, the mentally ill are among the most likely to be victims of violent
crime. “Individuals with serious mental illness are 11 times more likely to be victims
of a violent crime than the general public, and women with serious mental illness are
more at risk than men” 3! Disturbingly, physical abuse against the elderly is on
the rise. In 2019, the Center for Disease Control and Prevention reported that
nonfatal physical assaults against men aged 60 and older increased by 75.4
percent from 2002 to 2016.3> The rate for physical assaults against women
similarly aged rose by 35.4 percent from 2007 to 2016.% The poor are also
endangered. “Persons in poor households at or below the Federal Poverty Level had
more than double the rate of violent victimization as persons in high-income
households” ** Tragically, too, “African Americans and Hispanics are more likely to
be victims of violent crimes”, and “African Americans are disproportionately victims
of homicide compared with whites or Hispanics”.%

Even more, hate-fueled violence targeted at people who assert they are
lesbian, gay, bisexual, or transgender is prevalent. “Of the 7, 120 hate crime
incidents reported in 2018, more than 1,300 — or nearly 19 percent — stemmed from
anti-LGBTQ bias, according to the FBI’s [2018] Hate Crime Statistics report” 3¢

31 Treatment Advocacy Center, Victimization and Serious Mental Iliness (2016),
https://www.treatmentadvocacycenter.org/evidence-and-research/learn-more-about/3630-
victimization-and-serious-mental-illness (last visited May 9, 2022).

32 Center for Disease Control and Prevention, Nonfatal Assaults and Homicides Among Adults Aged
>60 Years — United States, 2002-2016, 68 Morbidity and Mortality Weekly Report, 297 (2019).

3 Ibid.

34 Erika Harrell et al., Household Poverty and Nonfatal Violent Victimization, 2008-2012 (2014),
https://www.bjs.gov/index.cfm?ty=pbdetail &iid=5137 (last visited May 9, 2022).

35 US Department of Housing and Urban Development, Neighborhoods and Violent Crime (2016),
https://mww.huduser.gov/portal/periodicals/em/summer16/highlight2.html (last visited May 9, 2022).
% Tim Fitzsimons, Nearly 1 in 5 Hate Crimes Motivated by Anti-LGBTQ bias, FBI finds (2019),
https://mww.nbcnews.com/feature/nbc-out/nearly-1-5-hate-crimes-motivated-anti-lgbtg-bias-fbi-
n1080891 (last visited May 9, 2022).
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Intimate partner violence is also a prominent issue among these people.?”
Detecting these problems, Doug Krick founded the Pink Pistols, America’s
tirst gay pro-gun group. The group rightly boasts, “self-defense is our right”.

Pink Pistols is not the only identity-driven gun rights advocacy
organization in the nation. There are also the National African American Gun
Association, the Black Gun Owners Association, the Latino Rifle Association,
the Hispanic American Rifle Association, and the Socialist Rifle Association,
which is a group that purports to advance the gun rights of working class and
poverty-stricken people. Although a lot of minority groups have Second
Amendment advocacy organizations, there is not a single Second
Amendment advocacy organization chartered on behalf of the recovered
mentally ill. Likely, American stigma of the mentally ill is to blame.

Generally, Americans are quick to blame tragic mass shootings on mental
illness — a position maintained by both pro- and anti-gun rights advocates.
President Donald Trump infamously remarked after the summer 2019 mass
shootings in El Paso and Dayton that “mental illness and hatred pull the trigger,
not the gun”,*® and President Joe Biden delivered a speech following the 2022
mass shooting in Uvalde in which he remarked that “the mental health crisis
deepen[s] the trauma of gun violence” . However, merely believing that mental
illness is the root cause of gun violence does not make it so. “No more than a
quarter of those who attempted or carried out mass shootings in recent years could be
considered mentally ill. In fact, people with mental disorders are far more likely to be
victims of violence than perpetrators”.*°

The National Alliance on Mental Health is one of the few organizations
with courage to speak the truth about gun violence and the mentally ill. The
Alliance maintains the position that gun violence is a public health crisis in
America but points out that “gun violence is overwhelmingly committed by people

37 Per the CDC’s National Intimate Partner and Sexual Violence Survey, bisexual women are 1.8
times more likely to report ever having experienced intimate partner violence and 2.6 times more
likely to report experiencing intimate partner sexual violence when compared with heterosexual
women. See Taylor Brown, Jody Herman, Intimate Partner Violence and Sexual Abuse Among
LGBT People (2015), https://williamsinstitute.law.ucla.edu/publications/ipv-sex-abuse-lgbt-people/
(last visited May 9, 2022).

% Melissa Healy, Americans Increasingly Fear Violence from People Who Are Mentally Ill. They
Shouldn’t (2019), https://www.latimes.com/science/story/2019-10-10/americans-fear-violence-from-
mentally-ill-people (last visited Apr. 19, 2022).

39 Darragh Roche, Biden Echoes Republicans by Connecting Mental Health to Gun Violence (2022),
https://mww.newsweek.com/biden-echoes-republicans-connecting-mental-health-gun-violence-
uvalde-shooting-1712574 (last visited June 3, 2022).

40 Healy, supra note 38. “There are important and complex considerations regarding mental health,
both because it is the most prevalent stressor and because of the common but erroneous inclination to
assume that anyone who commits an active shooting must de facto be mentally ill. The stressor
“mental health” is not synonymous with a diagnosis of mental illness”. See James Silver et al., A
Study of Pre-Attack Behaviors of Active Shooters in the United States Between 2000 and 2013, 17
(2018). Available at: https://www.fbi.gov/file-repository/pre-attack-behaviors-of-active-shooters-in-
us-2000-2013.pdf/view (last visited Apr. 19, 2022); See generally Michael H. Stone, Mass Murder,
Mental lliness, and Men, 2 Violence and Gender, 51. Available at:
https://doi.org/10.1089/vi0.2015.0006 (last visited Apr. 19, 2022).
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without mental illness”*! Therefore, the Alliance rightly advocates, “people
should not be treated differently with respect to firearms regulation because of their
lived experience with mental illness”.*? Labelling people either currently or
previously suffering from mental illness as “violent” only worsens the
problem.

Americans’ fear of the mentally ill is deeply rooted and will likely take
ample time to reconcile. In the interim, though, the mentally ill are at risk of
sustaining violence with no means of defending themselves. A meager step in
the right direction is granting those people formerly adjudicated mentally ill
who have since recovered an opportunity to restore their right to bear arms.

B. The common law recognized the recoverability of the
mentally ill

In Bruen, the Supreme Court took great lengths to relay to the federal courts
of appeals that history is the guiding factor in any Second Amendment
analysis. “The constitutional right to bear arms in public for self-defense is not a
second-class right, subject to an entirely different body of rules than the other Bill of
Rights guarantees”.** Therefore, to justify any firearm regulation, the
government “must demonstrate that the requlation is consistent with this Nation’s
historical tradition of firearm regulation” * It is no longer enough for the
government to “simply posit that the requlation promotes an important interest” 5
For this reason, a court considering the constitutionality of a firearm
regulation that “addresses a general societal problem that has persisted since the
18th century”, like mental illness, should construe “the lack of a distinctly similar
historical regulation addressing the problem as relevant evidence that the challenged
regulation is inconsistent with the Second Amendment”.*® Further, “if earlier
generations addressed the societal problem, but did so through materially different
means, that also could be evidence that a modern regulation is unconstitutional” *
There is no evidence — historical or otherwise — to suggest that the modern
practice of stripping the right to bear arms from people who have recovered
from mental illness “is consistent with this Nation’s historical tradition of firearm
regulation” *® The opposite is true.

“A lunatic is never to be looked upon as irrecoverable; his comfort is to be regarded,
and not that of any representatives”.* This sentiment rang true in 1807 and
should ring true today. Unfortunately, we live in an era plagued with rampant

41 National Alliance on Mental Health, Public Policy Platform of the National Alliance on Mental
Health, 71 (2016).

21d.,, 72.

43 Bruen, 597 U. S. ___ (slip op., 62) (quoting McDonald, 561 U. S., 780).

41d., __ (slip op., 8).

% Ibid.

4 1d., __ (slip op., 17).

471d., __ (slip op., 17-18).

48 1d., __ (slip op., 8).

49 Anthony Highmore, A Treatise on the Law of Idiocy and Lunacy, 104 (1807).
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stigma of the mentally ill.*® And that stigma shines brightest where change is
affected slowest — the law.’! Indeed, Justice Antonin Scalia ensured the
Court’s decision in District of Columbia v. Heller left untouched purported
“longstanding prohibitions on the possession of firearms by felons and the mentally
ill” 52

Civil restrictions on the mentally ill are long-standing, but retaining those
restrictions after rehabilitation lacks the same historical pedigree.> “Although
the Supreme Court observed in Heller that bans on gun possession by the mentally
ill are “longstanding”, legal limits on the possession of firearms by the mentally ill
are of 20th Century vintage”.>* The reason why is simple — it benefits people to
know that, if they were to slip into a state of mental infirmity for whatever
reason, “the wisdom of the courts” is there to protect “his person and property, to
watch over the periods of imbecility, to provide for their necessities, and to render an
account when the affliction shall be removed, with as scrupulous an exactness as the
most anxious friend could be expected to do”.%

And such rehabilitation throughout legal history is not unprecedented.
Those who came before us understood mental illness to be curable and
outlined legal processes for reinstating lost rights, privileges, and agency.%

%0 “Nearly 9 in 10 [Americans] ... think there is at least some stigma and discrimination associated
with mental illness in society today, but more than a third say there is less compared to 10 years ago”.
Jennifer De Pinto, Fred Backus, Most Americans Think There is Stigma Associated with Mental
IlIness — CBS News Poll (2019), https://www.chsnews.com/news/most-americans-think-there-is-
stigma-associated-with-mental-illness-cbs-news-poll/ (last visited Apr. 19, 2022).

51 Ironically, the legal profession suffers from a mental health crisis. Despite the crisis, the Kentucky
Bar Association requires all applicants to disclose whether they “currently have any condition or
impairment (including, but not limited to, substance abuse, alcohol abuse, or a mental, emotional, or
nervous disorder or condition) that in a material way affects your ability to practice law in a
competent, ethical and professional manner?”” Although perhaps well intentioned, this question
epitomizes stigma of the mentally ill (particularly in the legal field) and is counter-productive. It
actually serves as a barrier to Kentucky bar applicants from receiving mental health treatment if they
really need it. Both the University of Kentucky Rosenberg College of Law and University of
Louisville Brandeis School of Law Student Bar Associations recently took note of this issue and
requested the Justices of the Commonwealth of Kentucky and bar admission officials consider
removing the question. As of the writing of this article, the Justices have agreed to consider removing
the question but it has yet to be removed.

52 Heller, 554 U. S., 626 (holding that the Second Amendment enshrines an individual right to
possess a firearm unconnected with service in a militia); But see Tyler v. Hillsdale Cty. Sheriff’s
Dep’t, 837 F. 3d. 678, 708 (6th Cir. 2016) (Sutton, J., concurring) (“One’s status as a ‘felon’ or as
‘mentally ill” may change over the course of a lifetime, and Heller creates an exception only for those
who currently fall into these categories, not for anyone who ever did”.).

%3 See Bruen, 597 U. S. ___ (slip op., 48) (Breyer J., dissenting) (noting that prohibitions on the
possession of firearms by the mentally ill “have their origins in the 20th century”.); C. Larson, Four
Exceptions in Search of a Theory: District of Columbia v. Heller and Judicial Ipse Dixit, 60 Hastings
Law Journal 1371, 1374-1379 (2009); Tom Weihl, The Presumption of Dangerousness: How New
York’s Safe Act Reflects Our Irrational Fear of Mental Iliness, 38 Seton Hall Legislative Journal 35,
40 (2014) (“Despite the rich history in this country of limiting the physical liberty of those who are
deemed mentally unsound, the concept of prohibiting gun possession by the mentally ill is relatively
new,” being first addressed by Congress in the Gun Control Act of 1968.).

% Tyler, 837 F. 3d., 687 (citing United States v. Skoien, 614 F. 3d., 638, 641 (7" Cir. 2010)).

%5 Highmore, supra note 49, 104-105.

% See Leonard Shelford, A Practical Treatise on the Law Concerning Lunatics, Idiots, and Persons of
Unsound Minds, lii (1833) (“It is now known that insanity is curable as any disease to which
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For instance, in early England, “the king was to provide that the lunatic and his
family [were] properly maintained out of the income of his estate, and the residue
[was] to be handed over to him upon his restoration to sanity”.5” The tradition dates
back even to ancient Rome, where “the uncertain duration of mental incapacity
led the Romans to appoint a curator, and not a tutor,>® to be the guardian of the
lunatic. The curator was intended to supply that which the lunatic lacked, viz., civil
capacity”.>® Following Roman footsteps, France® would name a curator “to see
that the revenues of the mentally ill are employed for his benefit and that he is
reinstated in his rights as soon as his mental condition renders it possible” .
Germany also followed suit.? With certainty, the classical legal tradition
maintains that a mentally ill person may recover, and when he does, he
regains full legal capacity.®

However, the United States slowly drifted away from this authentic

mankind are subject”.); and liii (“[M]adness is, contrary to the opinion of some unthinking persons,
as manageable as many other distempers, which are equally dreadful and obstinate, and yet are not
looked upon as incurable; and that such unhappy objects ought by no means to be abandoned, much
less shut up in loathsome prisons as criminals, or nuisances to society”.) (citing William Battie, A
Treatise on Madness 93-94 (1758)).

57'S. F. C. Milsom, 1 The History of English Law Before the Time of Edward I, 507 (Reprint of 2nd
edition, 2010) (citing Prerogative Regis, c. 11, 12 (Statutes, 226)). Available at:
https://oll.libertyfund.org/title/maitland-the-history-of-english-law-before-the-time-of-edward-i-vol-
1#1f1541-01_footnote_nt1661 ref (last visited May 25, 2022).

%8 “Whatever similarity there may be between a tutor and a curator, an essential distinction lies in
this, that the curator was especially the guardian of property, though in the case of a furious [a man
being of unsound mind] he must also have been the guardian of the person”. See Curator, A
Dictionary of Greek and Roman Antiquities (1875). Available at:
http://penelope.uchicago.edu/Thayer/E/Roman/Texts/secondary/SMIGRA*/Curator.html (last visited
May 25, 2022).

%% W.G.H. Cook, Mental Deficiency and the English Law of Contract, 21 Columbia Law Review 424,
427 (1921).

%0 Note that the Medieval French distinguished between those suffering from temporal affliction and
those with permanent affliction. See Phillipe de Beaumanoir, Coutumes de Beauvaisis 591 (F. R. P.
Akehurst trans., 1992), circa 1270 (“Those who are completely insane, so insane that they have no
judgement which allows them to look after themselves, should not hold property for it would be a bad
thing to leave anything in the possession of such a man; but he should be properly supported out of
what would have been his if he had been a person who could hold land”.).

51 A. Wood Renton, Comparative Lunacy Law, 1 Journal of the Society of Comperative Legislation
235, 266 (1899).

62 Shelford, supra note 56, Ivi-lvii (“if the insane person again becomes mentally sound, the
supersedeas of the curator can be applied for by himself, his legal guardian, or the Public Prosecutor.
If the application is refused by the Court of Amstrichter an action can, as before, be instituted, and the
case will be decided by means of it”.).

83 Harvard Law School’s Professor Adrian Vermeule urges practitioners to abandon originalism and
return to a classical jurisprudence. He points out that American public law no longer consults the ius
commune — a synthesis of Roman law, canon law, and local civil law. See Adrian Vermeule,
Common Good Constitutionalism 1 (2022). Professor Vermeule argues that abandoning the ius
commune left Americans with no point of reference for juridical reasoning that promotes the common
good. The result is a wholly positivist legal regime with only two players — originalists and
progressivists. For more on the plight of positivism in the American legal academy. See Robert E.
Ranney, Reorienting the Legal Academy (2022), Notre Dame Journal of Law, Ethics & Public
Policy: Considerations (forthcoming 2022).
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perception of mental illness in the law.* By the twentieth century, American
law fostered an environment that permitted frequent violations against the
human dignity of the involuntarily committed; even going as far as violating
the person’s body.®® Americans began to believe “that persons with mental
illness lacked the capacity to make decisions” in toto, and many still do.* It is also
disturbing that, “because many mental health institutions operated on private
funding, it was quite possible for families to purchase the confinement of unwanted
relatives”®” — and they did.®® Even worse, “when patients were eventually released
from asylums, they often found that they had lost many of their civil rights (e.g., their
property and custody rights)”.*® Still, despite this flagrant retraction of civil
rights perpetrated against the involuntarily committed in America, the right
to bear arms was historically left unabridged.

C. The twentieth and twenty-first century firearm fumble

That is no longer the case; now a person is stripped of their Second
Amendment right to bear arms after being involuntarily committed to a
mental institution.” However, this deprivation is novel.”’ Federal law
mandates the involuntarily committed be disarmed — but has only done so
for 54 years. For 192 years following the Declaration of Independence, 187
years following the adoption of the Articles of Confederation, 180 years
following the ratification of the Constitution of the United States of America,
177 years following the ratification of the Second Amendment, and 100 years

84 Renton, supra note 61, 273 (“the inquisition, with its accompaniments of traverse and commitment
of the person and estate, prevails within the United States™.).

% See e. g., Indiana General Acts, 377 (1907) (“An act to prevent procreation of idiots, and
imbeciles.”) (later found unconstitutional by the Indiana Supreme Court in Williams v. Smith, 131 N.
E. 2 (In. 1911)). However, the Supreme Court of the United States found constitutional a similar
Virginia statute just sixteen years later in Buck v. Bell, in which positivist Justice Oliver Wendell
Holmes, Jr. wrote for the majority and infamously remarked, “three generations of imbeciles are
enough”. 274 U. S. 200, 207 (1927).

% Megan Testa, Sara G. West, Civil Commitment in the United States, 7 Psychiatry, 30 (2010).
Available at: https://www.nchi.nIm.nih.gov/pmc/articles/PMC3392176/# _sec4title (last visited Apr.
19, 2022).

67 Ibid.

% 1bid. Consider the interesting case of Mrs. Elizabeth Packard, the wife of a Presbyterian clergyman.
She was committed to an asylum in 1860 per her husband’s request. “Mr. Packard initiated the
hospitalization of his wife to punish her for having an unclean spirit, a decision that he based on her
exploration of spiritual traditions outside the Presbyterian faith. Mrs. Packard was diagnosed with
“moral insanity” and held for three years. Ibid. “Once released, Mrs. Packard learned that she had lost
custody of her children and ownership of her property”. Luckily, the story does have a happy ending.
Mrs. Packard won her suit for wrongful confinement and later became an advocate for those accused
of insanity and for the rights of women, though not all involuntarily committed persons shared the
same fate.

89 Ibid.

18U.S.C., §922(g) (1).

"1 The Gun Control Act of 1968, 82 Stat. 1213, was enacted October 22, 1968. The Act made it
unlawful “for any person who has been adjudicated as a mental defective or who has been committed
to a mental institution to receive any firearm or ammunition which has been shipped through
interstate or foreign commerce”. See 82 Stat. 1213 § 922 (g) (4). Notably, this same act introduced
the first firearm possession ban on convicted felons. See 82 Stat. 1213 § 922 (g) (1). The statutes are
found in modern form at 18 U. S. C. § 922 (g) (1) and (g) (4), respectively.
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following the ratification of the Fourteenth Amendment, the involuntarily
committed were not disarmed under federal law. Although there is a
legitimate policy interest in preventing people who are a proven danger to
society from possessing dangerous weapons, the modern American
prerogative is an overcorrection prohibiting all people either adjudicated
mentally ill or committed to a mental institution from exercising their Second
Amendment right forever and without exception. Fatally, this overcorrection
cannot find its roots in this Nation’s history and tradition concerning firearm
regulations. In light of Bruen, this is a glaring breach of the Second
Amendment.

There are now federal and several state statutes that prohibit persons
previously involuntarily committed from owning firearms.”> Not all states
have legal mechanisms in place to restore the right, and at least sixteen of
those states (and Puerto Rico and the U. S. Virgin Islands) which do have
mechanisms in place fail to satisfy federal demands.” Making matters worse,
the federal government’s legal mechanism to restore the right to bear arms is
impossible to utilize.

18 U. S. C. § 925 (c) permits a plaintiff to apply to the United States Attorney
General “for relief from disabilities imposed by Federal laws with respect to the
possession of firearms”. In 1986, persons who had been involuntarily committed
to a mental institution could apply for the same relief when utilizing the
provision.”* However, this statutory framework is foreclosed to all plaintiffs
— and has been for 30 years.” In 1992, Congress prohibited the ATF from
expending any funds “to investigate or act upon applications for relief from Federal
firearms disabilities under 18 U. S. C. § 925 (c)”.” In an attempt to justify its
action, Congress opined that determining whether an applicant “is still a
danger to public safety is a very difficult and subjective task which could have
devastating consequences for innocent citizens if the wrong decision is made”.””

Since the federal program is unavailable, one seeking to remove their

2 Seee.g., 18 U. S. C. § 922 (g) (1); Alabama Code 1975 § 13A-11-72 (“No person of unsound mind
shall own a firearm”.); Missouri Revised Statutes § 571. 070 (“A person commits the offense of
unlawful possession of a firearm if such a person knowing has any firearm in his or her possession
and ... such person is currently adjudged mentally incompetent”.); North Carolina General Statutes §
14-404 (“A permit to purchase a handgun may not be issued to one who has been adjudicated
mentally incompetent or has been committed to any mental institution™.).

3 Alaska, Connecticut, Indiana, Maine, Massachusetts, Michigan, Mississippi, New Jersey, New
Mexico, Ohio, Oregon, Puerto Rico, South Dakota, Utah, Virgin Islands, and Washington State may
restore firearm rights at the state level, but the plaintiff will remain federally disabled. Margaret
Colgate Love, 50-State Comparison: Loss & Restoration of Civil/Firearms Rights, Restoration of
Rights Project (2021), https://ccresourcecenter.org/state-restoration-profiles/chart-1-loss-and-
restoration-of-civil-rights-and-firearms-privileges/ (last visited Apr. 19, 2022).

74 Firearms Owners’ Protection Act, Pub. L. 99-304, § 105, 100 Stat. 449 (1986).

5 More egregious is that during the 54 years that the federal government has disarmed the mentally
ill, a relief provision was only available to them for a period of six years — between 1986 and 1992.

76 Treasury, Postal Service, and General Government Appropriations Act, 1993, Pub. L. 102-393, 106
Stat. 1732.

7S, Rep. No. 353, 102d Cong., 2d. Sess. 19-20 (1992).
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Second Amendment disability may only find solace within their resident
state. However, consistency in elements and application are sorely lacking
between states, which fosters a confusing environment for anyone seeking to
restore their right to bear arms. Because of the various hurdles, statutory
roadblocks, and bureaucratic red tape, recovered citizens are often left
unarmed in the fight to regain their Second Amendment right. Not even the
courts agree on how to handle the problem.

The United States Courts of Appeals for the Ninth and Third Circuits have
both denied previously involuntarily committed individuals the opportunity
to restore their right to bear arms, but the United States Court of Appeals for
the Sixth Circuit has held otherwise. The Ninth Circuit asserts in Mai that
although less “dangerous” than when originally committed, persons
previously committed pose a greater risk to society than a non-committed
individual — even after twenty-one years have passed, and when that past
commitment occurred at the age of minority.” The Third Circuit, beating a
similar drum, contends that neither rehabilitation nor passage of time are
relevant in a Second Amendment rights restoration analysis.” The Sixth
Circuit, however, notes in Tyler that “prior involuntary commitment is not
coextensive with current mental illness: a point Congress has recognized”
Accordingly, the Sixth Circuit granted an involuntarily committed person an
opportunity to have his right to bear arms restored.

Each court recognized that Heller rejected rational-basis review as an option
when considering if a ban on gun rights is constitutional. Notably, all three
courts analyzed the issue of a lifetime ban on firearm possession under
intermediate scrutiny rather than strict scrutiny.® The Ninth Circuit assumed
intermediate scrutiny applied while reserving judgement on the matter. The

8 1n 1999, at the age of seventeen, Duy Mai was involuntarily committed to a mental institution after
threatening to harm himself and others. After his release, Mai attained his GED, a bachelor’s degree,
and a master’s degree. “He no longer suffers from mental illness, and he lives a socially-responsible,
well-balanced, and accomplished life”. See Mai, 952 F. 3d., 1110. His involuntary commitment
during the twentieth-century prevented him from obtaining a firearm. The Ninth Circuit noted that,
when confronted with “challenges remarkably similar to Mai’s challenge” the Third and Sixth
Circuits “reached opposite conclusions”. Id., 1113. In conducting its own analysis, the Ninth Circuit
first asserted that “regardless of present-day peaceableness, a person who required formal
intervention and involuntary commitment by the State because of the person’s dangerousness is not a
law-abiding, responsible citizen”, likening the person to a “domestic-violence” perpetrator. Id., 1115.
The Ninth Circuit then conceded that Mai is suffering from a “lifetime ban”, explaining that “unless
Congress funds the relief from disabilities program ... or the Washington legislature creates a relief
from disabilities program pursuant to § 40915, federal law prohibits Mai from possessing a firearm”.
Id., 1120. Nonetheless, the Ninth Circuit held that “the federal prohibition on Mai’s possession of
firearms because of his past involuntary commitment withstands Second Amendment scrutiny”. Id.,
1121,

79 Beers v. Attorney General United States, 927 F. 3d., 150 (3d. Cir. 2019).

8 Tyler, 837 F. 3d., 688.

81 However, Judge Danny Boggs concurred in Tyler to note that “the proper level of scrutiny is strict
scrutiny, as with other fundamental constitutional rights, and under that standard of review, the
district court’s opinion cannot stand”. 1d., 702 (Boggs, J., concurring). He was right. See Bruen, 597
uU.sS. ___, (slipop., 10).
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Third and Sixth Circuits, however, analyzed the issue under the two-step
Marzzarella®> and Greeno® frameworks, respectively.® Each framework asks
tirst “whether the challenged law burdens conduct that falls within the scope of the
Second Amendment right, as historically understood”, and second, if history and
precedent suggest the activities or individuals are not categorically
unprotected by the Second Amendment, whether the “strength of the
government’s justification for restricting or regulating the exercise of Second
Amendment rights” is sufficient to justify the restriction in question.%

Intermediate scrutiny is appropriate, they contend, because strict scrutiny
“would invert Heller’s presumption that prohibitions on the mentally ill are lawful” 5
and “because of the inherent risk that the right of self-defense poses to others” .
Analyzing under immediate scrutiny, the Sixth Circuit reasoned that the
legislative history and empirical evidence offered by the government to show
that a categorical firearm ban on the previously involuntarily committed is
substantially related to the government’s interest was inadequate to show
“why Congress is justified in permanently barring anyone who has been previously
committed, particularly in cases like Tyler’s, where a number of healthy, peaceable
years separate the individual from their troubled history” % Yet in Mai, despite
applying the same level of scrutiny under remarkably similar facts, the Ninth
Circuit reasoned that the same legislative history and empirical evidence
support the opposite conclusion. When Mai’s petition for a rehearing was
denied, Judge Daniel P. Collins noted in his dissent that the Ninth Circuit
“panel’s application of intermediate scrutiny is seriously flawed and creates a direct
split with the Sixth Circuit” %

The United States Supreme Court has not directly resolved the issue. In
May 2020, the Supreme Court granted Bradley Beers’ petition for writ of
certiorari, but the judgment was vacated as moot.”* And in April 2021 the
Supreme Court denied Duy Mai’s petition for a writ of certiorari.”® The
government did not seek review by the Supreme Court in Tyler. Therefore, an
active and direct circuit split over the issue remains. However, the Court’s
recent decision in Bruen closed the door to means-end and intermediate
scrutiny. The Court squarely rejected the two-part tests utilized by the Third,
Sixth, and Ninth Circuits to resolve Beers, Tyler, and Mai. The Court wrote:

82 United States v. Marzzarella, 614 F. 3d. 85, 89 (3d. Cir. 2010).

8 United States v. Greeno, 679 F. 3d. 510, 518 (6th Cir. 2012).

8 The Fourth and Tenth Circuits have also adopted the same framework. See United States v. Chester
(Chester 1), 628 F. 3d. 673, 680 (4th Cir. 2010); United States v. Reese, 627 F. 3d. 792, 800-801
(10th Cir. 2010).

8 Greeno, 679 F. 3d., 518.

8 Tyler, 837 F. 3d., 691.

8 1d., 692.

8 1d., 695.

89 Mai v. United States, 974 F. 3d. 1082, 1083 (9th Cir. 2020) (Collins, J., dissenting).

% Beers v. Barr, 140 S. Ct. 2758 (2020).

1 Mai v. United States, 141 S. Ct. 2566 (2021).

136



May | 2022 Human Rights Law

“Today, we decline to adopt that two-part approach. Despite the popularity of this
two-step approach, it is one step too many. Step one of the predominant framework is
broadly consistent with Heller, which demands a test rooted in the Second
Amendment’s text, as informed by history. But Heller and McDonald do not support
applying means-end scrutiny in the Second Amendment context. Instead, the
government must affirmatively prove that its firearms regulation is part of the
historical tradition that delimits the outer bounds of the right to keep and bear arms”.%

Under the Bruen test, there is no possible way the government could
“atfirmatively prove” that imposing a lifetime ban on firearm possession for
the mentally ill “is part of the historical tradition that delimits the outer
bounds of the right to keep and bear arms”. No such tradition existed until
the twentieth century. The Sixth Circuit noted as such in Tyler.”®

II. How courts and Congress impose lifetime federal
firearm bans on the mentally ill

A. The “dangerousness” myth

On paper, the United States involuntarily commits individuals only when
they pose a danger to themselves or others. American courts formulated the
dangerousness standard as early as 1845,°* and it merited a statutory blessing
in 1964 when Congress enacted the Ervin Act.” Just two years later, the United
States Court of Appeals for the District of Columbia Circuit interpreted the
Act to require consideration of less restrictive alternatives than mandatory
hospitalization.®® That holding later “opened the door to notions of outpatient civil
commitment”.” The United States Supreme Court first appropriated the
standard eleven years later in O’Conner v. Donaldson,’® holding that a “State
cannot constitutionally confine, without more, a non-dangerous individual who is
capable of surviving safely in freedom by himself or with the help of willing and
responsible family members or friends” .*°

To satisty due process, dangerousness must be established by a “clear and

9 Bruen, 597 U. S. ___, (slip op., 10).

9 See supra note 88 and accompanying text.

% See Matter of Josiah Oakes, 8 Law Rep. 123 (Mass. 1845).

% D. C. Code § 21-501-591 (Supp. V. 1966). The Ervin Act controlled involuntary commitments in
the District of Columbia.

% Lake v. Cameron, 364 F. 2d 657, 660 (D.C. Cir. 1966) (“Deprivations of liberty solely because of
dangers to the ill persons themselves should not go beyond what is necessary for their protection™.).
97 Substance Abuse and Mental Health Services Administration, Civil Commitment and the Mental
Health Care Continuum: Historical Trends and Principles for Law and Practice, 4 (2019). Available
at: https://www.samhsa.gov/sites/default/files/civil-commitment-continuum-of-care.pdf (last visited
Apr. 19, 2022).

% Kenneth Donaldson was involuntarily committed to a Florida hospital for nearly 15 years because
of his schizophrenia. He eventually sued in federal court and won. When the hospital appealed, the
Supreme Court affirmed the verdict, reasoning that “there is no constitutional basis for confining such
persons involuntarily if they are dangerous to no one and can live safely in freedom”. See O’Conner
v. Donaldson, 422 U. S. 563, 575 (1975).

% 1d., 576.
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convincing” standard — a standard less than that required in criminal
proceedings.'® However, “determination of the precise burden equal or greater
than the clear and convincing standard is a matter of state law” 1! So the standard
set by the Supreme Court is a floor, not a ceiling, and states can self-impose a
greater burden.

All states reserve the right to civilly commit individuals upon a finding of
dangerousness.!”> However, “danger” is defined differently among the states.
In most states, dangerousness means that the respondent poses physical harm
to himself or to others.!® However, several states allow mere predictions of
future dangerousness to satisfy the standard.’™ Some of those states require
that the possible future danger at least be imminent,'®® and some only require
that the possible future danger be substantial.'®® Troublingly, others define
dangerousness synonymously with mental illness."”

There are two competing schools of thought regarding the dangerousness
standard’s jurisprudential foundation. The dangerousness requirement is
either “rooted in the state’s police power to protect public safety” or it is rooted in
the state’s “parens patriae power: to act in the person’s interest” 1% Regardless of
which school is correct, proponents of both can concede that the then-new
dangerousness standard intended to tighten commitment criteria. However,
“the statutes have had less impact than expected (and in some cases minimal effect)
on overall rates of commitment and on the nature of committed populations”.'®® Since
that is the case, only one of three things can be true: (1) the majority of people
involuntarily committed before the dangerousness standard was mandated

100 Addington v. Texas, 441 U. S. 418 (1979) (holding that at least a clear and convincing standard is
required to meet due process guarantees for involuntary commitments).

101 d., 433.

102 Of course, this presumes that Bruen permits some limitations on firearm possession by the
mentally ill upon a showing of dangerousness. Whether this is the case exceeds the scope of this
article. This article’s scope is narrower, arguing that (1) the dangerousness standard is applied too
leniently and (2) it is unconstitutional for the recovered mentally ill to suffer a lifetime ban on firearm
possession.

103 John Parry, Civil Mental Disability Law, Evidence and Testimony, 476 (2010).

104 See, e.9., S. D. Codified Laws § 27A-1-1 (6) (2013) (“Danger to others, a reasonable expectation
that the person will inflict serious physical injury upon another person in the near future, due to a
severe mental illness, as evidenced by the person’s treatment history and the person’s recent acts or
omissions which constitute a danger of serious physical injury for another individual™.).

105 See, e.g., Georgia Code Annotated § 37-3-1 (9.1) (A) (i) (2012) (“Inpatient’ means a person who
is mentally ill and who presents a substantial risk of imminent harm to that person or others, as
manifested by either recent overt acts or recent expressed threats of violence which present a
probability of physical injury to that person or other persons”.).

106 See, e.g., Utah Code Annotated § 62A-15-631 (10 (b)) (2015) (“Because of the proposed patient’s
mental illness the proposed patient poses a substantial danger”; See also Robert I. Simon, The Myth
of “Imminent” Violence in Psychiatry and the Law, 75 University of Cincinnati Law Review 631,
632 (2006) (highlighting the “arbitrary time limits” ascribed by clinicians in assessing the imminence
of dangerousness.).

107 See, e.g., Alabama Code § 22-52-10.4 (a) (ii) (2016) (“As a result of the mental illness the
respondent poses a real and present threat of substantial harm to self and/or others”.).

108 Sypra note 79, 5.

109 Paul S. Appelbaum, Almost a Revolution: Mental Health Law and the Limits of Change, 40
(1994).
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would likely have been committed even if the dangerousness standard
existed, (2) the dangerousness standard does not adequately determine
whether an individual is dangerous, or (3) the dangerousness standard, even
if effective as applied, is frequently applied incorrectly.

Giving credence to the third option is that it remains relatively easy for the
state to commit an individual to a mental institution. “The person against whom
the involuntary commitment proceedings have been instituted must fight against the
unfettered power of the state to retain his or her freedom”.11° In many cases, the
person alleged to be mentally ill is not even offered an opportunity to litigate
prior to their commitment.!

That was Meme’s experience, a 61-year-old mother who spent her days
helping others with disabilities.!? After suffering from severe stress and
anxiety, Meme’s daughter worried Meme suffered a psychotic break. Meme
insisted that was not true. Regardless, Meme’s daughter called emergency
services and the police demanded Meme go to the hospital. When Meme
refused, the police injected her with a sedative and transported her to St.
Joseph Hospital in Nashua, New Hampshire. After awaking, Meme
demanded she be released. But because Meme’s daughter and an emergency
room doctor filed a legal petition claiming that Meme was a danger to herself
or others because of mental illness, the hospital refused to release Meme.
Making matters worse, all psychiatric facilities in the state were full, so Meme
could not be transported to a psychiatric facility and, therefore, “Meme
couldn’t get a hearing” to argue that she should not be detained.!® In all, Meme
spent “20 days locked inside a wing of St. Joseph’s emergency department” before
securing a hearing to determine if she truly posed danger to herself or
others.'™* Her story is just one of many.!'®

Still, even when the opportunity to litigate pre-commitment arises, it is
often a sham.!'® “The overwhelming number of cases involving mental disability law

110 Hayden Carlos, Cameron Pontiff, Trick or Treatment? Confronting the Horrific Intersection of
Race, Mental Health, Poverty, and Incarceration in Louisiana (2019),
https://www.americanbar.org/groups/litigation/committees/diversity-
inclusion/articles/2019/summer2019-race-mental-health-poverty-incarceration-louisiana/ (last visited
Apr. 19, 2022).

11 Seee.g., 2N. J. S. A 30:4-27.10 (f-h) (“The law permits temporary commitment prior to a hearing
on the basis of probable cause that a person is in need of involuntary commitment”.); In re
Commitment of M.M., 894 A. 2d., 1158 (N. J. App. Div. 2006).

112 Jason Moon, Woman Detained in Hospital for Weeks Joins Lawsuit Against New Hampshire,
https://mww.npr.org/2019/10/22/771854639/woman-detained-in-hospital-for-weeks-joins-lawsuit-
against-new-hampshire (last visited Apr. 19, 2022).

113 |bid.

114 Ibid.

115 See Doe v. N. H. Department of Health and Human Services, Commissioner et al., No. 18-CV-
1039-JD, D. N., 149 (D. N. H. May 4, 2020) (recounting four instances of patient boarding in New
Hampshire resulting in involuntary commitment prior to a hearing).

116 See, e.g., Michael L. Perlin, John Douard, “Equality, I Spoke That Word/As If a Wedding Vow”:
Mental Disability Law and How We Treat Marginalized Persons, 53 New York Law School Law
Review, 9 (2008-2009); Michael L. Pervin, “John Brown Went Off to War”: Considering Veterans’
Courts as Problem-Solving Courts, 37 Nova Law Review 445, 445 (2013).

139


https://www.americanbar.org/groups/litigation/committees/diversity-inclusion/articles/2019/summer2019-race-mental-health-poverty-incarceration-louisiana/
https://www.americanbar.org/groups/litigation/committees/diversity-inclusion/articles/2019/summer2019-race-mental-health-poverty-incarceration-louisiana/
https://www.npr.org/2019/10/22/771854639/woman-detained-in-hospital-for-weeks-joins-lawsuit-against-new-hampshire
https://www.npr.org/2019/10/22/771854639/woman-detained-in-hospital-for-weeks-joins-lawsuit-against-new-hampshire

Baku State University Law Review Volume 8:2

are ‘litigated” in pitch darkness. Involuntary civil commitment cases are routinely
disposed of in minutes behind closed courtroom doors”.'' During the hearings, the
psychiatrist, attorney, and judge work together to reach a desirable
outcome,!’® but the psychiatrist ultimately decides whether the respondent
will be involuntarily committed.!®

That judges and lawyers defer to psychiatric professionals makes sense on
the surface. After all, the professionals are trained in psychiatric diagnosis
and, presumably, have a grasp of mental health law. “But while that judicial
deference to psychiatric testimony is understandable — and, elsewhere, appropriate
— it is not deference that the Constitution demands here. The Second Amendment
“is the very product of an interest balancing by the people” and it “surely elevates
above all other interests the right of law-abiding, responsible citizens to use arms” for
self-defense. It is this balance — struck by the traditions of the American people — that
demands our unqualified deference”.'?° Further, predicting future dangerousness
“has long posed unique challenges to clinicians and many consider the field of risk
assessment to continue to be largely unreliable” 1?' Psychiatric professionals even
disagree as to what it means to be “dangerous”.'? This is problematic, as
“without clear statutory guidance on the definition of danger, many psychiatrists are
necessarily forced to use discretion to rule in a manner consistent with his or her value
system, as opposed to applying fact and law in a neutral manner” 123

Lawyers often find themselves ethically conflicted by the hearings. They
feel obligated to advocate for their clients but are concerned that “if they fought
commitment under these circumstances, they could obtain release for anyone, even for
the dangerously mentally ill”.'** That fear leads many lawyers to “rarely take an
adversary role to obtain release of their clients whom psychiatrists had recommended

117 Michael L. Perlin, A Law of Healing, 68 University of Cincinnati Law Review 407, 425 (2000).
118 “Degpite their differing roles — psychiatrist, attorney or judge — all participants, less the respondent
tend to cooperatively reach an outcome that they all agree is desirable”. Supra note 99, 6.

119 |bid. “Commitment courts function as extensions of the public mental health system dominated by
the tradition of medical paternalism, with almost complete judicial deference to psychiatrists’
discretionary recommendations”.

120 Bruen, 597 U. S. ___ (slip op., 17) (quoting Heller, 554 U. S., 635).

121 Sara Gordon, The Danger Zone: How the Dangerousness Standard in Civil Commitment
Proceedings Harms People with Serious Mental IlIness, 66 Case Western Reserve Law Review 657,
672 (2016); See also Michael A. Norko, Madelon V. Baranoski, The Prediction of Violence:
Detection of Dangerousness, 8 Brief Treatment & Crisis Intervention 73, 80 (2008); Mairead Dolan,
Michael Doyle, Violence Risk Prediction, 177 British Journal of Psychiatry 303, 303 (2000).

122 Gordon, supra note 123, 673. “One study found that some psychiatrists interpreted a
dangerousness standard to require that a patient pose an immediate, clear, or imminent danger to self
or others, while others thought the statute required that the patient’s condition present a probable,
possible, or potential danger. Others thought emergency hospitalization was permitted only for
homicidal and suicidal patients, while some believed commitment was permissible when a patient
exhibited self-destructive impulses”.

123 | bid.

124 Virginia Aldigé Hiday, Are Lawyers Enemies of Psychiatrists? A Survey of Civil Commitment
Counsel and Judges, 140 The American Journal of Psychiatry 323, 326 (1983).
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for commitment” 1 Most shocking is that “only infrequently did they argue that
the dangerousness criterion was not met” .16

It goes without saying that it is unjust for a respondent, particularly one
represented by counsel, to not have a true advocate in their corner. That many
lawyers are uncomfortable arguing that their client is not dangerous — for
fear that he might be — is firm evidence of the social stigma that detriments
the mentally ill daily. Further, it violates fundamental canons of legal
advocacy.'” Imagine if defense attorneys representing criminal defendants
refrained from arguing that the expert testimony offered by the prosecuting
authority is questionable, for fear that their client’s release could endanger
society. “Assumed dangerousness is a far cry from actual dangerousness”.1?® Even
more egregious is that a finding of dangerousness is what authorizes the
involuntary commitment and sTRIPS the respondent of several civil rights,
the right to bear arms being just one.

The dangerousness standard is rarely, if ever, applied properly. The reason
is multi-faceted. Judges lack the time to critically consider all facts in a civil
commitment hearing!* and the confidence to reject professional psychiatric
opinion.’® Lawyers likewise lack the confidence to reject professional
psychiatric opinion, even when failure to do so is certain to adversely affect
client interests.’ In effect, all legal professionals within the courtroom resign
themselves to the opinion of the lone psychiatrist.'> The courts have become
“rubber stamps of psychiatrists’ testimony” .'* The dangerousness standard is a
myth; dangerousness is whatever a psychiatrist says it is. To serve its original
goal of safeguarding society from those who are almost certain to cause it
harm, a fundamental reimagining of dangerousness as applied in practice is
required. In the meantime, judges” deferment to psychiatric testimony can be
leveraged if psychiatric professionals realign their definition of
dangerousness. This may be the best way to prevent unnecessary civil
commitments under the status quo.

Although the dangerousness standard is applied poorly in practice and is

125 |hid. The lawyers “almost never challenged the medical affidavit or argued that the respondent

was not mentally ill”.

126 |bid.

127 «A lawyer shall act with reasonable diligence and promptness in representing a client”. Model
Rules of Prof’] Conduct R. 1.3. See also Model Rules of Prof’] Conduct R. 3.1.

128 Anemo Hartocollis, Mental Health Issues Put 34,500 on New York’s No-Guns List, (2014),
https://www.nytimes.com/2014/10/19/nyregion/mental-reports-put-34500-on-new-yorks-no-guns-
list.html (last visited Apr. 19, 2022).

129 Gordon, supra note 123, 678 (“Civil commitment proceedings may not be given priority by judges
with busy caseloads, who may therefore lack an incentive to carefully scrutinize psychiatrists’
recommendations”).

130 |hid. “Most judges have little training in mental health law or psychiatric diagnosis, so this
deference to psychiatric forensic testimony in civil commitment proceedings is not surprising”.

131 |bid.

132 | bid. “Studies suggest that there is a high correlation between psychiatrist’s recommendations and

judges’ decisions in civil commitment proceedings, often as high as 90%”.
133 | bid.
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not indicative of true danger to self or others, the legal standard — properly
understood — is both vital and presumptively constitutional.'*
Unfortunately, misuse of the dangerousness standard has only contributed to
and affirmed social stigma of the mentally ill. Requisite to alleviating that
stigma is recognizing that previously involuntarily committed people are not
threats to society en masse, as the Third and Ninth Circuits are wrongly
convinced the law demands. By refusing to recognize the recoverability of
these individuals, let alone their dignity, the Third and Ninth Circuits
undermine ordered liberty and act without constitutional authority. The same
argument holds true for felons who no longer pose a risk to society.!%

During the founding era, even felons were not stripped of the right to bear
arms “simply because of their status as felons”, but because of demonstrable
danger.®® In her dissent in Kanter v. Barr, Judge, now-Justice, Amy Coney
Barrett went as far to say that legislatures only have authority to prohibit
“people who are dangerous” from possessing guns.'¥” Likewise, the mentally ill
were not stripped of the right to bear arms simply because of their status as
mentally ill (recovered or otherwise). Only those who were truly and
provably dangerous could suffer disability of the right. Although in the
minority on the Seventh Circuit in 2019, Justice Barrett’s position, inspired by
a Scalian originalism,'® could reflect the majority of the Supreme Court in
2022 and beyond.

In short, the Second Amendment recognizes an intrinsic individual right to
bear arms for the purpose of self-defence. That right is subject to limitations
rooted in a key finding of dangerousness. The mentally ill and violent felons
were traditionally dubbed dangerous. That list now includes the mentally ill
and all felons (both violent and nonviolent). But the list should include only
dangerous mentally ill persons and violent felons. To solve the problem,
courts must properly apply the dangerousness standard during civil
commitment hearings. However, because of the extreme deference currently
(and wrongly) granted to psychiatric professionals in civil commitment

134 Supra note 104.

135 See Catherine Dowie, Impact of Involuntary Commitments and Mental I1liness on Second
Amendment Rights, 13 Journal of Health & Biomedical Law 275, 284 (2018); See also Tyler, 847
F.3d. at 708 (Sutton, J., concurring) (“This on/off switch for Second Amendment rights is not limited
to the context of mental illness; convicted felons, even non-violent offenders, at best have limited
options to demonstrate rehabilitation and restore their rights to own firearms for lawful purposes.
Felons in all states do, however, have the ability under federal law to re-establish their Second
Amendment rights, unlike Tyler and other individuals who have had their rights denied on the basis
of mental illness™).

136 Kanter v. Barr, 919 F. 3d. 437, 451 (7th Cir. 2019).

137 Ibid.

138 See generally Michael D. Ramsey, Beyond the Text: Justice Scalia’s Originalism in Practice, 92
North Dakota Law Review, 1945 (2017). But see Vermeule, supra note 63, 22-23, noting that
“Originalism lacks the internal theoretical resources required even to identify meaning without
normative argument at the point of application, most obviously and explicitly in hard cases, but
necessarily in all cases”, and that Originalists wrongly assert that “the law can be identified
independent of morality”.
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hearings, there must first be a reform from without, rather than within, the
legal system. The APA must take a hard stance and encourage all psychiatric
professionals to define dangerousness in accord with the legal definition’s
intent — actual dangerousness. A solution for non-violent felons is beyond the
scope of this Article.’® Not all mentally ill persons are dangerous. It is time
for the law to move past stigma and properly apply the dangerousness
standard. To do so is in accord with the classical legal tradition and fosters
juridical reasoning that promotes the common good.!#

B. The problem with Congress

Even if the judiciary addresses the injustice of conducting involuntary
commitment proceedings without a true neutral party on the bench and
without a zealous legal advocate for the respondent, it safeguards only the
allegedly mentally ill and does not absolve people who were previously
involuntarily committed. In other words, it addresses the issue at the front-
end but not the back-end. For those previously committed under a loosely
applied dangerousness standard, Congress is the only answer.

As discussed previously, Congress enacted 18 U. S. C. § 925 (c) which, in
part, provided a statutory framework for relief from disability of the right to
bear arms. The section grants the Attorney General authority to review
petitions for relief. However, the Attorney General delegated that authority
to the ATF!! and, as that delegation remains in effect, the Attorney General
lacks authority and duty to act upon applications for restoration of firearm
rights.!*? Congress promptly directed the ATF not to investigate or act upon
petitions for relief filed under the statute, rendering it useless. Consequently,
the federal firearm disability relief program is nominal only.

Making matters worse, the ATF’s refusal to process petitions for relief, per
Congressional order, are not subject to judicial review. “Inaction by the ATF
does not amount to a ‘denial” within the meaning of § 925 (c). An actual decision by
ATF on an application is a prerequisite for judicial review”.'*> The courts cannot
solve this problem, nor can the ATF."** Only Congress can address the matter.

Likewise, only Congress can bless rights restorers with federal reciprocity

139 See generally Tara Adkins McGuire, Disarmed, Disenfranchised, and Disadvantaged: The
Individualized Assessment Approach as an Alternative to Kentucky’s Felon Firearm Disability and
Other Arbitrary Collateral Sanctions Against the Non-Violent Felon Class, 53 University of
Louisville Law Review 89, 89 (2014).

140 See generally, Vermeule, supra note 63.

141 5ee 28 C. F. R. § 0.130 (a) (1); 27 C. F. R. § 478.144 (b) (“an application for such relief shall be
filed with the Director of ATF”.).

142 Black v. Snow, 272 F. Supp. 2d., 21 (D. D. C. 2003), affirmed Black v. Ashcroft, 110 Fed. Appx.,
130 (D. C. Cir. 2004).

143 United States v. Bean, 537 U. S. 71, 75 (2002).

144 The ATF’s annual appropriation still prohibits expending funds to investigate or act upon
applications for relief from federal firearms disabilities. See ATF, Is There a Way for a Prohibited
Person to Restore Their Right to Receive or Possess Firearms and Ammunition? (2019),
https://www.atf.gov/firearms/qa/there-way-prohibited-person-restore-their-right-receive-or-possess-
firearms-and (last visited Apr. 20, 2022).
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from relief granted at the state level. In 2007, Congress provided an avenue to
secure its blessing in the NICS Improvement Amendments Act (NCIA).1*® In
relevant part, the Act granted reciprocity of state relief of firearm disabilities
to the mentally ill if the state program met certain requirements. Among those
requirements are providing provisions for (1) application for relief from the
federal prohibition, (2) de novo judicial review of denials, and (3) mandated
updates to state and federal records by removing the person’s name from
tfederal firearms prohibition databases if relief is granted. 4

The Act did much good, such as boosting the NICS Index from recording
barely 400,000 state-submitted mental health records in 2008 to over 7.3
million in December 2016.1” But the Act’s attempt to address reciprocity had
very little practical impact. Tyler, Beers, and Mai, all decided after the Act’s
passage, belie any conclusion to the contrary. Numerous states to date still
lack restoration of federal disability programs, and several other state
programs fail to satisfy federal demands.*® The inconsistency contributes to
bizarre legal outcomes.

Perhaps the most bizarre is Keyes v. Lynch, where two Pennsylvania men —
both state employees required to carry firearms for work — whom had been
previously involuntarily committed sought relief from their firearm
disabilities.’ They were granted relief under Pennsylvania state law, but
because Pennsylvania’s firearm rights restoration program failed to meet
federal demands, the federal district court determined that their federal
firearm disabilities remained. However, both men reserved the right to
possess firearms in their official capacities as law enforcement officers under
an exception found in 18 U. S. C. § 925 (a) (1). Nonetheless, because
Pennsylvania did not have a federally approved rights restoration program,
the men remain prohibited from possessing firearms as private citizens. The
conclusion defies reason, but only Congress has the authority to fix it.

III. How to guarantee (and restore) the right to bear

arms to the recovered mentally ill
Seeking federal relief from firearm disabilities is a privilege granted only
to a few. The problem is two-pronged, and to begin to fix it requires

145121 S. 2559, Pub. L. 110-180 (codified as 18 U. S. C. § 921, 922, 924, and 925 and 42 U. S. C. §
14601 and 3755).

148 Bureau of Alcohol, Tobacco, Firearms, and Explosives: Certification of Qualifying State Relief
from Disabilities Program (2016), https://www.atf.gov/file/11731/download (last visited Apr. 20,
2022).

147 Liza H. Hold, Donna Vanderpool, Legal Regulation of Restoration of Firearms Rights After
Mental Health Prohibition, 46 Journal of the American Academy of Psychiatry and the Law 298, 298
(2018). Available at: http://jaapl.org/content/jaapl/46/3/298.full.pdf (last visited May 25, 2022).

148 See Margaret Colgate Love, 50-State Comparison: Loss & Restoration of Civil/Firearms Rights
(2021), https://ccresourcecenter.org/state-restoration-profiles/chart-1-loss-and-restoration-of-civil-
rights-and-firearms-privileges/ (last visited Apr. 19, 2022).

149 See 195 F. Supp. 3d., 702 (2017).
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successfully implementing two independent solutions. First, the APA must
take a stand against broadly defined dangerousness and encourage
psychiatrists to consider dangerousness narrowly when serving as an expert
witness during a civil commitment hearing.'*® Second, Congress must either
appropriate funding for the ATF to investigate and act upon petitions for
federal relief from firearm disabilities or lax the requirements imposed upon
the states so that states opting to implement a rights restoration program can
easily satisfy federal demands, alleviating the problem of reciprocity.

A. The American Psychological Association must take a stand

An incredible amount of information about involuntary commitments to
psychiatric facilities in the USA remains unknown to the public.’™ In fact, the
most comprehensive, recent data available was compiled in 2014 — nearly a
decade ago. That data shows that 591,402 emergency involuntary
commitments were recorded in 2014 alone.’® However, recent “estimates
suggest more than one million involuntary psychiatric detentions take place each year
in the United States” '

Negligently broad application of the dangerousness standard contributes
to countless unjustified civil commitments. To mend that social ill, the courts
must exercise prudent judicial restraint. Reducing the number of civil
commitments predicated on a finding of dangerousness will naturally reduce
the raw number of civil commitments. That is a good thing to ensure the
mentally ill have adequate legal protection of their individual liberties, as less
will have been declared dangerous.

Granted, establishing a clear standard for dangerousness is a difficult task.
Consider how many factors must be considered in such a finding: the degree
of harm the respondent can cause and whether that harm afflicts person or
property; if to persons, whether physical or mental; the likelihood that the
respondent will actually commit harm, and the frequency of it; and how
imminent the threat of harm to self or others is. Drawing an accurate
conclusion on all of these factors requires much more than a nominal twenty-
minute hearing and the counsel of a reluctant legal advocate. It is tempting to
recommend courts properly apply the dangerousness standard as intended.
However, that is the status quo, and it has not worked.’ The courts need

150 The preferred solution is for the courts to recognize that broad dangerousness fails to satisfy
constitutional muster, but decades of inaction require an alternative. See infra note, 158.

151 Nathaniel Morris, Detention Without Data: Public Tracking of Civil Commitment,
https://ps.psychiatryonline.org/doi/10.1176/appi.ps.202000212 (last visited Apr. 20, 2022).

152 Gi Lee, David Cohen, Incidences of Involuntary Psychiatric Detentions in 25 U.S. States,
https://ps.psychiatryonline.org/doi/10.1176/appi.ps.201900477 (last visited Apr. 20, 2022).

153 Nathaniel Morris, We Need to Rethink Involuntary Hospitalization During This Pandemic,
https://blogs.scientificamerican.com/observations/we-need-to-rethink-involuntary-hospitalization-
during-this-pandemic/ (last visited Apr. 20, 2022).

154 Scholars have called for the courts to self-rectify the dangerousness standard for at least 43 years.
See U. S. Department of Health, Education, and Welfare: Center for Studies of Crime and
Delinquency, Dangerous Behavior: A Problem in Law and Mental Health, 55 (1978) (“It is hoped
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convincing to change the standard, and, as of now, civil commitment courts
nearly always heed the advice of psychiatric professionals.

It is tempting to recommend courts properly apply the dangerousness
standard as intended. However, that is the status quo, and it has not
worked.'®® The courts need convincing to change the standard, and, as of now,
civil commitment courts nearly always heed the advice of psychiatric
professionals.

It is time for the American Psychological Association to take a hard stand
on the dangerousness standard. Classifying virtually all involuntarily
committed individuals as legally dangerous affirms the already averse public
perception of the mentally ill, only fueling the rampant stigma the APA seeks
to dilute. Instead, the APA should strive to reduce commitments based upon
a finding of dangerousness. This will make a huge difference because
psychiatric professionals will generally heed the APA’s counsel. Moreover, it
seems unlikely the APA will stray away from a challenge for a noble purpose
such as this one, considering it has openly opposed the civil commitment of
convicted sex offenders in the past.®

To that end, the APA should include ‘returning to a narrow dangerousness
standard in civil commitment courts” among its 2023 Advocacy Priorities.!>”
The APA could also include weekly updates on its progress in the APA
Advocacy Washington Update newsletter, a publication centred on passing
psychology-informed federal policy and legislation.

If the APA makes this move, it may encourage the National Alliance on
Mental Illness to favour a narrow definition for dangerousness. The Alliance
seeks to “diminish the need for involuntary commitment” but, oddly, urges courts
to define dangerousness “more broadly”.'® The two goals are contradictory.
Instead, both the Alliance and the APA should advocate for an appropriate,
narrow definition of dangerousness — actual danger.

Psychiatric professionals informed by the APA and the Alliance will likely
follow suit, carrying with them to civil commitment hearings, where their
expert opinion is heavily weighed, a predisposition to define dangerousness

that the courts and legislatures will respond with more carefully articulated definitions in order to
further limit the subjectivity and judicial discretion that has characterized this area of the law”.).

155 Scholars have called for the courts to self-rectify the dangerousness standard for at least 43 years.
See U. S. Department of Health, Education, and Welfare: Center for Studies of Crime and
Delinquency, Dangerous Behavior: A Problem in Law and Mental Health, 55 (1978) (“It is hoped
that the courts and legislatures will respond with more carefully articulated definitions in order to
further limit the subjectivity and judicial discretion that has characterized this area of the law”.).

156 See generally American Psychiatric Association, Dangerous Sex Offenders: A Task Force Report
of the American Psychiatric Association (1999).

157 American Psychiatric Association, Advocacy Priorities for 2022 (2022),
https://www.apaservices.org/advocacy/advocacy-
priorities.pdf?_ga=2.81744798.869477837.1614743845-1539972877.1614743845 (last visited May
12, 2022).

1% The National Alliance on Mental Health, Public Policy Platform of The National Alliance on
Mental Health, 63-64 (12" ed. 2016).
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narrowly. In turn, the likelihood that a person will be civilly committed upon
a finding of dangerousness should reduce. That is the most practical solution
in the interim while waiting for the courts to independently adopt a narrow
dangerousness definition (or for the entire regime to be found
unconstitutional in light of Bruen). This small step will greatly reduce the raw
number of people who suffer federal firearm disabilities.

B. Congressional problems require congressional solutions

Although, even if the APA takes a stand, it will not benefit the millions of
Americans who have already been involuntarily committed at some point in
their lives. Congress must take action to provide a federally approved process
to remove their firearm disabilities. Considering McDonald’s holding, which
recognized that the Second Amendment right to bear arms encompasses an
individual right to self-defence that is fundamental to our scheme of ordered
liberty, it is shocking that there is not a workable mechanism to restore firearm
rights.

The Second Amendment benefits from having no provision that limits its
qualifications to the individual states. This is in stark contrast to voting rights.
The Constitution provides that state, not federal, law determine qualifications
for voting in federal elections.!® However, the Constitution does not mandate
Congress to pass the buck to the states on the issue of firearm rights
restoration. Congress has sole authority to fix the problem it has created. Even
the Ninth Circuit noted as such.'®

Congress must appropriate funding to the ATF to investigate and act upon
petitions for federal relief or recognize relief granted at the state level.
Arguably, Congress has a duty to do the former, as the Constitution does not
delegate that authority to the States discretion. It is, of course, lawful for
Congress to determine that delegation to the States is appropriate, so the latter
is a plausible solution but is less advantageous because numerous people
previously involuntarily committed will still suffer a lifetime disability if their
state of residence refuses to adopt a rights restoration program.

Implementing the former is also easier for Congress, as a rights restoration
framework is already on the books.’*! Congress need not dedicate time to
drafting, editing, reviewing, debating, and voting on a statutory framework,
as it would if Congress decided to fundamentally rework the NCIA to lax
federal requirements for recognizing state firearm right restoration programs.
Congress merely needs to appropriate funds to the ATF to implement a
program it has already deemed appropriate. And to do so is right and just, as
it is quite literally the only way all persons previously involuntarily

189 U. S. Constitution, Article 1, § 2, cl. 1; XVII Amendment; Article 11, § 1, cl. 2; Article I, § 4, cl. 1.
160 «“Unless Congress chooses in the future to fund the federal program, any application by Plaintiff
for relief pursuant to § 925 (c) would be futile”. Mai, 1106 F. 3d., 1111 (noting Bean, 537 U. S., 76

held that “while funding is withheld, judicial review is also unavailable”.).
16118 U. S.C., 8 925 (c).
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committed can be on equal footing in terms of securing relief from their
disability.

Conclusion

The Second Amendment guarantees an individual right to bear arms for
purposes of self-defence, and that right is fundamental.’®®> Historically, a
person’s right to bear arms was untouched when she was found to be
mentally ill.'® Even more, when other lesser rights were revoked for the
person’s well-being, they were promptly restored under the common law
upon recovery.'® Yet in 2022, Congress punishes a person who suffers a
period of involuntary commitment at any point in their life and for any
duration with a lifetime ban on firearm possession.!®® This violates the
Republic’s scheme of ordered liberty and undermines the common good.!®
Further, State courts” unwillingness to reconsider the dangerousness standard
in light of modern findings related to mental illness grossly offends the
fundamental rights of the previously involuntarily committed, as does
Congress’ continued refusal to appropriate funds to the ATF for the federal
tirearm rights restoration program. Even worse, Congress’ reluctance to act is
rooted in outdated and offensive stigmatization. As a consequence,
innumerable Americans suffer an unconstitutional disability on their right to
bear arms.

This problem’s solution must be two-pronged. First, the APA must support
a narrow definition of dangerousness to influence the psychiatrists who
participate as expert witnesses in civil commitment hearings, greatly reduce
the number of involuntary commitments based on a finding of
dangerousness, and prevent countless respondents from suffering an effective
lifetime prohibition on firearm possession. Second, Congress must
appropriate funds for the ATF to act upon petitions for federal relief, finally
progressing previously involuntarily committed people who seek to restore
their right to bear arms out of juridical limbo. Without some combination of
both, courts and Congress will continue to trample the fundamental right to
bear arms of a historically ostracized class — the mentally ill.

162 Heller, 554 U. S., 595 (“There seems to us no doubt, on the basis of both text and history, that the
Second Amendment conferred an individual right to keep and bear arms™.); McDonald, 561 U. S.,
778 (“It is clear that the Framers and ratifiers of the Fourteenth Amendment counted the right to keep
and bear arms among those fundamental rights necessary to our system of ordered liberty”.); See
Bruen, 597 U. S. ___ (slip op., 62) (“The constitutional right to bear arms in public for self-defense is
not a second-class right, subject to an entirely different body of rules than the other Bill of Rights
guarantees” (quoting McDonald, 561 U. S., 780).

163 Supra notes 53 and 54.

164 See supra pages 7-9.

185 See supra note 1.

166 See supra note 24.
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RETHINKING THE RELATIONSHIP BETWEEN
SUBSIDIES AND DEVELOPING STATES

Abstract

Apart from being a substantial tool for improving a state’s economy, subsidies are one of the
most controversial issues covered by the World Trade Organization. Especially, the question
whether subsidies can exist in extraterritorial forms has given rise to heated debates in the
academia. Taking into account the influence of subsidies on competition and, in general, on
economies, the importance of possible answers to this question becomes clearer.
Additionally, the status of “developing states” is still unresolved. Being considered a
“developing state” increases chances to apply subsidies. But under which conditions is a
state considered a “developing state” is controversial. Therefore, clarifying the criteria for
developing states is also important.

In this article, subsidies have been analyzed from legal and economic points of view - in
particular, the effects of subsidies on developing states” economies have been discussed. After
reviewing the definition and impact of subsidies, some flaws in the World Trade
Organization’s requlation and case-law of the Dispute Settlement Body have been studied,
and proposals are given to remove these shortcomings.

Amnnotasiya

Subsidiyalar doviat igtisadiyyatim inkisaf etdirmak iiciin shamiyyatli vasitalordon biri
olmagla yanas, Umumdiinya Ticarat Taskilati tarafindon ohata olunan an miibahisali
masalalardan biridir. Xiisusila, subsidiyalarin ekstraterritorial formalarda mévcud ola bilib-
bilmayacayi suali akademiya daxilinda qiz§in miizakiralara sabab olmusdur. Subsidiyalarin
raqabat va iimumilikda, igtisadiyyat iizarinda tasirini mazara alsaq, bu suala miimkiin
cavablarin shamiyyati daha da aydin olur. ©lava olarag, “inkisaf etmakda olan dovlatlar”in
statusu hala da hall edilmamis olaraq galir. “Inkisaf etmokda olan dovlat” hesab olunmaq
subsidiya tatbiq etmak imkanlarim artirtr. Amma hans sartlar daxilinda dévlatin “inkisaf
etmakda olan dovlat” hesab olunmasi miibahisalidir. Ona gora da inkisaf etmoakda olan
dovlatlar iiciin kriteriyalarin aydimlasdirilmas: da vacibdir.

Bu moaqalada subsidiyalar hiiquqi va iqtisadi aspektlordan tohlil edilmisdir - xiisusan,
subsidiyalarin inkisaf etmakda olan dlkalarin iqtisadiyyatina tasirlori miizakira edilmisdir.
Subsidiyalarin anlayist va tosirlori arasdirildigdan sonra isa Umumdiinya Ticarat
Tagkilatiun tanzimlamasinda va Miibahisalorin Halli Qurumunun mahkama tacriibasinda
olan bazi problemlar arasdirilaraq hamin ¢atismazliglart aradan qaldirmagq iiciin takliflor

verilmisdir.
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Introduction

subsidy is a financial tool that is widely used by governments

throughout the world and it aims to promote strategic sectors of

industry or support important local producers. In other words, it
creates a more favourable position for certain actors on the market that
consequently helps to achieve public goals. However, subsidies often disrupt
the competition and lead to repetitive market failures such as monopoly. On
the national level, there is usually a specific legislative framework that
regulates subsidies and might prevent negative impacts of them if such
impacts occur. However, with ongoing globalization and expansion of
international trade relations, the market system has become more complex
and acquired new elements of different jurisdictions in order to unify global
regulations. At the same time, the forms and methods of state subsidies have
evolved. If traditionally subsidies were provided in more direct forms such as
agriculture subsidies and more direct methods such as cash, in modern days
they are more subtle. Today we see new forms such as healthcare subsidies,
and new methods such as tax concessions.

In order to cover all of these forms and methods and to facilitate trade
between states and prevent them from adopting protectionist policies,
international regulation is needed. In this regard, the laws of the World Trade
Organization (hence the WTO) constitute the primary source of law on the
regulation of subsidization in international trade. Thus, the WTO Agreement
on Subsidies and Countervailing Measures (hence the ASCM) in conjunction
with the General Agreement on Tariffs and Trade of 1994 (hence the GATT)
sets out the most important provisions on this matter.

But these provisions do not solve all the problems related to subsidies: in
the modern era of rapid technological development, the issue of subsidies
acquired new edges. Companies carry out new innovative activities (such as
related to renewable energy - concentrated solar power, wind turbines, etc.)
for which some provisions adopted in the previous century might seem
outdated. Moreover, the growth of some developing states” economies still
partly or in full depends on state subsidies. It means that it is necessary to
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establish the balance between the needs of the competitive market and the
sensibility of emerging economies.

For the reasons mentioned above, this article’s focus will be directed at the
regulation of subsidies within the WTO system, their economic impact and
flaws in regulation. In the first chapter, subsidies are analyzed from general
point of view. Definitions and legal criteria to establish the existence of
subsidies are given with references to relevant WTO provisions and case-law.
Some exclusions for developing and least developed states are also studied.
The second chapter is dedicated to economic features of subsidies and their
potential impacts on states. The third and final chapter is about existing
problems within the WTO system related to subsidies. Questions of the status
of “developing states” and the extraterritorial scope are discussed and
possible solutions are provided.

I. The definition and legal features of a subsidy

In general, a subsidy is understood as an incentive provided by
governments in the form of financial aid or any other support to an economic
sector to improve it. Although it is not exactly known where and when the
tirst subsidy was provided, the history of subsidies goes back to the period
before Industrial Revolution where mercantilist approaches were strong.! As
the time passed by, new types and forms of subsidies emerged and spread all
around the world.

Considering its general effect on economies and potential distortive effects
on international trade, subsidies are regulated by a separate WTO agreement
— the ASCM. In this paragraph and subparagraphs, subsidies are reviewed
from the perspective of the ASCM.

A. Definition and types of subsidies according to the ASCM

In principle, a subsidy can be in any form — that is to say, direct cash flow,
due tax payments that are not collected by the government, goods or services
offered by the government and other mechanisms that cannot be exhausted.
For that reason, rather than giving a definition of a subsidy, Article 1 of the
ASCM lays down 3 criteria to determine whether there is a subsidy:?

1) there should be a financial contribution;

2) this financial contribution should be made by a government or a public

body within the territory of a Member in question;

3) a benefit should be conferred.

In the most disputes, the first element is easy to determine since as already
mentioned, there is an abundance of ways to provide financial aid or support.
However, in some cases it is not that easy to determine whether there is a

! Ron Harris, Government and the Economy, 1688-1850, in the Cambridge Economic History of
Modern Britain, 204 (Roderick Floud and Paul Johnson eds. 2004).
2 WTO, Agreement on Subsidies and Countervailing Measures (1995).
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tfinancial contribution. For example, in US — Softwood Lumber III case, the
respondent strongly resisted to the argument that allowance by the
government to cut trees amounted to the “supply” of a particular good and
therefore the existence of a financial contribution.® However, as already
mentioned, it is usually easy to show there is a financial contribution.

The main difficulty is in establishing the presence of the second and third
elements. This is because usually, it is not the government itself that provides
the financial contribution. Governments tend to “hide” themselves behind
different mechanisms to avoid contributing to the existence of a subsidy. They
usually do this by using different public bodies (for example, a public
organization that oversees the management of public roads, or a body created
by law and regulates aviation) or even private channels* where proving the
participation of the government seems impossible. The key element to
overcome this difficulty and prove there was a government intervention is to
show that the public body or the private channel was under the control of the
government or at least was influenced by it concerning private bodies.
Another problem with the second element is about territorial scope.
Traditional interpretation by the Dispute Settlement Body (hence the DSB)
shows that the scope of the ASCM is limited to the territory of the Member
States. However, China’s aggressive expansion in recent years casts a doubt
on this interpretation.”> Whether extraterritorial application of the ASCM is
possible will be analyzed in later parts of this article.

In sum, proving the existence of a subsidy depends on three criteria, two
of which are financial contribution and a government or a public body (in
some situations, a private body) as a provider. Only if these criteria are met,
the DSB will examine whether the third element exists.

Regarding the third element, in order to prove there was a benefit
conferred, most of the time we need a benchmark to compare between the
financial contribution provided by a government and provided by a market.®
This method enables the DSB to conclude whether the government made a
concession for the recipient. It is easier to show the benefit if the financial
contribution is provided in the form of direct cash flow, but it takes some
effort to establish the existence of the benefit when governments use more
complex mechanisms. That is why the DSB usually carries out a market-based
analysis to find out if there is a benefit. As the Panel pointed out, “it is

3 WTO, Report of the Panel, United States — Preliminary Determinations with respect to Certain
Softwood Lumber from Canada (2002).

4WTO, supranote 2, art. 1.1 (a) (1) (iv).

® Being described as a “21st century silk road”, Belt and Road Initiative is a multibillion project
implemented by China. For more information: What is China’s Belt and Road Initiative? (2018),
https://www.theguardian.com/cities/ng-interactive/2018/jul/30/what-china-belt-road-initiative-silk-
road-explainer (last visited May 23, 2022).

8 WTO, Report of the Appellate Body, European Communities and Certain member States —
Measures Affecting Trade in Large Civil Aircraft, para. 5. 119 (2016). Available at:
https://www.wto.org/english/tratop _e/dispu_e/316 abrw_e.pdf (last visited May 23, 2022).
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preferable to derive a market benchmark on the basis of data pertaining to the
borrowing entities” own market-based borrowing”.” By applying this method, it is
made clear whether the government supported the recipient in a way that is
more preferable than normal market conditions.

After establishing the existence of these three elements, we still need to
show that the subsidy was specific within the meaning of Article 2 of the
ASCM, otherwise, it is not subject to this Agreement. In other words, a
subsidy should be specifically provided to one company, one industry or a
group of companies or industries in order to be considered WTO-
inconsistent.® Regional specificity is also covered by the ASCM where a
government targets a specific region of the country for subsidization.’

There are three types of subsidies under the ASCM:

1) prohibited subsidies;!°

2) actionable subsidies;!"

3) non-actionable subsidies.!?

Now each type of subsidy will be analysed separately.

Prohibited subsidies are covered by Article 3 of the ASCM. According to
this Article, if subsidies are contingent upon export performance, or the use
of domestic over imported goods, they are prohibited.!® Since export subsidies
and subsidies induce the use of domestic goods (so-called “local content
subsidies”) have a direct distortive effect on international trade and since they
are most likely against the interests of all Member States, the ASCM prohibits
them all together and there is no need to show injury or serious prejudice,
unlike actionable subsidies.

The second type of subsidy is actionable subsidies. These subsidies are not
WTO-inconsistent per se, but subject to challenge only in the condition they
cause adverse effects to the interests of other Members within the meaning of
Article 5 of the ASCM.™

Finally, there are non-actionable subsidies covered by Article 8 of the
ASCM.'5 These subsidies were intended to support research activities, in
disadvantaged regions and to promote the adaptation of some facilities.!
Since they were not contrary to the interests of Members and did not have any
negative impact (or have a limited impact) on international trade, they were

"1d., para. 5. 114.

8 WTO, Subsidies and Countervailing Measures: Overview. Available at:
https://mww.wto.org/english/tratop_e/scm_e/subs_e.htm (last visited May 23, 2022).
® WTO, supra note 2, art. 2.2,

4., art. 3.

d., part I1.

121d., art. 8.

1¥d., art. 3.

141d., art. 5.

151d., art. 8.2 (a), (b) and (c).

16 |bid. Facilities which have been in operation for at least two years at the time when new
environmental requirements are imposed.
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allowed under the ASCM. However, none of the Member States recoursed to
non-actionable subsidies during its 5-year existence period. This type of
subsidy elapsed at the end of 1999 and was not renewed by the WTO
Committee on Subsidies and Countervailing Measures.!”

B. Exclusions concerning developing and least developed states

After reviewing the types of subsidies, now it is time to analyse concessions
in the WTO system regarding subsidies.

At the time of negotiating the ASCM, it was not an optimal solution to
prohibit subsidies without a transitional period since it would be detrimental
to some countries’ economies. Because countries with less developed
economies needed to support their economic actors at that time. Therefore,
instead of excluding prohibited subsidies for all Member States suddenly,
negotiators decided to include an article — Article 27 which allowed
developing countries to use this type of subsidies for a limited time period.

According to Article 27.2 (a) of the ASCM, the prohibition of export
subsidies does not apply to developing countries referred to in Annex VII of
this Agreement.!® There are two types of developing countries referred to in
Annex VII The first category is the countries which are Members of the WTO
and recognized by the United Nations as least-developed countries.!” There
are currently 46 countries recognized as least-developed countries by
the UN,* 35 of which have become WTO members to date (Afghanistan,
Angola, Bangladesh and 32 more).?! The second category is the countries to
which the prohibition will apply only when their Gross National Product
(GNP) per capita reaches 1,000 US dollars per annum.? According to Article
27.2 (b), the prohibition of export subsidies does not apply to other (than
referred to in Annex VII) developing countries for a period of eight years from
the date of entry into force of the WTO Agreement.?

The ASCM is stricter concerning “local content subsidies” than export
subsidies. This approach might be explained by the difference between
possibilities of applying “local content subsidies” and export subsidies. There
can be quite a lot of situations where export subsidies are needed, but fewer
situations can force states to prefer and subsidize “local contents” over others.
Therefore, if there is no phase-out period for least developed countries
regarding export subsidies, according to Article 27.3 this period is eight years

" WTO, supra note 8.

18 Supra note 2, art. 27.2.

191d., Annex VIL.

20 United Nations, Committee for Development Policy, List of Least Developed Countries (2021),
https://www.un.org/development/desa/dpad/wp-content/uploads/sites/45/publication/Idc_list.pdf (last
visited Apr. 13, 2022).

2L WTO, Least-developed Countries,
https://mww.wto.org/english/thewto_e/whatis_e/tif_e/org7_e.htm (last visited Apr. 13, 2022).

22 Supra note 19, para. (b).

2 1d., art. 27.2 para. (b).
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from the date of entry into force of the WTO Agreement regarding “local
content subsidies”.? For other developing countries this period is five years.?

There are specific provisions in the ASCM regulating the phasing-out
process regarding export subsidies.? Although the phase-out period is 8
years, the Member States should eliminate export subsidies within a shorter
period if these subsidies are no longer necessary for their development
needs.” Contrary, if the Member States wish to continue using export
subsidies after the 8-year phase-out period, they should consult with the WTO
Committee on Subsidies and Countervailing Measures at least one year before
the expiry of this period.? The Committee decides to grant or refuse the
extension of the period.”

It should be noted that this “right to export subsidy” is not definite and
subject to challenge by the other Member States. According to Article 27.14 of
the ASCM, if an interested Member State requests to review export subsidies
applied by another Member State, the Committee will determine whether
these subsidies respond to the development needs of the Member that applies
them.*

In conclusion, the WTO system allows least developed and some
developing states even to use prohibited subsidies. However, this allowance
is subject to supervision of the WTO. The ASCM sets out conditions for using
prohibited subsidies and time-limits for phasing out.

II. The impact of subsidies on developing states:
economic analysis

A. What is a subsidy in economic terms?

After analysing the meaning of subsidies in legal terms, now the
importance of this practice in the economy of a state will be discussed.

When subsidies are provided for suppliers, the industry will allow
producers to produce more goods and services, which increases the supply of
that product and thus the quantity demanded. Therefore, the price becomes
lower. It can be said that when the government subsidizes the supplier, this
results in a win-win situation for the consumer and the supplier: the latter
benefits from the operation as if the goods were sold at a higher price, and he
is capable of producing more and the former benefits from the product at a
relatively lower price.

In order to better comprehend subsidies on the economic level, the classic

21d., art. 27.3.

25 |hid.

% 1d., art. 27.4-27.7.
271d., art. 27.4.

28 |hid.

2 |bid.

301d,, art. 27.14.
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diagram of supply and demand can be helpful. The subsidy will shift the
supply curve downwards, the new supply curve being parallel to the old one
(see Annex 1), because subsidies decrease the price of supply. This results in
an overall reduction in price and an increase in output.
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Annex 1

Now depending on how much the demand is elastic (varies drastically
with the variation of price), the subsidy would have different impacts (see
Annex 2). When the demand is elastic, the subsidy will cause a bigger
percentage rise in demand. Thus, there will be a smaller fall in price.
Therefore, producers benefit from the subsidy since their producer surplus
increases more than the consumer surplus. On the contrary, when the demand
is inelastic, the subsidy will cause an important fall in price and demand will
only slightly increase.
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Subsidy with inelastic demand
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Annex 3 can help to study export subsidies in specific. Supposing that there
are two trading countries, one being an importer and the other an exporter, as
it can be seen in the graph in Annex 3, when the exporter country implements
an export subsidy, the price of the good on the domestic market will increase
and the price of the same good on the importer’s market will decrease.
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Explaining this phenomenon from a strict economic point of view is
important to understand the mechanism of subsidies before studying their
effect on the welfare of a state. Economically speaking, subsidies are beneficial
for both suppliers and consumers within a state since they increase
production and decrease prices. Therefore, subsidies are inextricably linked
to wellness of states” economies.

B. The impact subsidies can have on welfare in a state

It is true that subsidization can lead to prices that reflect neither true
resource scarcity nor the costs of consumption or production, however some
states may recourse to this practice in order to develop their production.

The effect of subsidies in developed countries is known to have more
adverse effect offshore. For example, Mozambique is known to be one of the
more efficient sugar producers in the world in terms of unit cost and climatic
conditions, whereas the European Union (hereinafter the EU) is one of the
highest-cost producers.’® However, because of subsidies, the EU is one of the
largest producers (the third as of 2019)* of sugar in the world, and it
influences sugar prices. Thus, subsidies in Europe would negatively affect
trade outside its borders because other sugar producers would have to
compete with subsidized products.

31 International Sugar Organization, The Sugar Market, https://www.isosugar.org/sugarsector/sugar
(last visited May 26, 2022).
32 |bid.
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Article 27, as seen earlier in the article, provides an exception to the
prohibition of export subsidies for certain developing countries.?® It can be
seen from the example of sugar production in Mozambique that allowing
such a state to subsidize its exports can be beneficial for its trade. Export
subsidies will increase the number of exports, and therefore the sugar
produced in Mozambique can reach the international market more easily.

The agents that directly benefit from this practice are producers. As it is
previously mentioned, export subsidies increase the price of the good in the
exporter’s market. This increase raises the producer’s surplus in the industry.
Apart from the increase in profit, and output, the subsidy leads to an increase
in employment since it allows producers to produce more and thus recruit
more.

To know the aggregate welfare effect of a country, calculation of the gains
and losses to consumers, producers and the government is needed. Since
consumers (because a subsidy can ultimately lead to very high demand and
thus an increase in prices) and government (because it pays for a subsidy) will
have more losses than gains, the subsidy results in a reduction in national
welfare for the exporting country.

However, since this type of subsidy benefits the producers of the
developing country, the exception given by Article 27 of the ASCM can be
understood as it means for these countries to temporarily make use of this
practice to develop production.?*

Generally, subsidies improve economies in short term, but they are
detrimental to the improvement in long term. Therefore, it is in the Member
States’ best interest to use them temporarily. Having said that, there are some
problems in the WTO system related to this temporary usage of subsidies.

III. Problems that are not covered by the WTO law

A. The status of a developing state

For many years the WTO law system has been standing for the fair
competition and liberalization of trade. As was stated above, subsidies are an
important encouraging tool in many developing economies, however they
can significantly disrupt the situation on the market. This topic becomes even
more controversial when serious problems arise in the application of some
provisions of the WTO agreements. When in 1995 the WTO members adopted
the ASCM some of the issues did not cause any concern. However, with new
century international trade faces new challenges. In this regard the following
chapter will be dedicated to the flaws of the WTO regulations in the matter of
subsidies and their potential solutions.

The first big issue that was discussed for a while now is the status of a

33 Supra note 2, art. 27.
34 Ibid.
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developing state. It is important to note that the Dispute Settlement
Understanding (hereinafter the DSU) singles out developing states as a
special category of parties to the dispute.* The special status of these subjects
of international trade relations was originally enshrined in the GATT 1947.
Thus, Part IV “Trade and Development” outlines specific goals and priorities
related to the needs and difficulties of less developed countries.®** This
emphasizes the need for action to ensure that the less developed contracting
parties share in the growth of international trade, corresponding to the needs
of their economic development. In this regard, it must be emphasized that the
content of the concept of “developing state” is not enshrined in either the DSU
or other agreements within the WTO. Clear criteria for classifying states as
developing countries are also not presented. That is, members themselves
determine their belonging to developing countries and, accordingly, notify
the WTO of their status.’” At the same time, other Member States are entitled
to raise objections to this status.’® Over two-thirds of WTO’s 164 member
countries are considered as developing countries.*

The status of a developing state allows the use of the Generalized System
of Preferences (hence GSP), on the basis of which states receive preferential
treatment unilaterally in relation to products produced by them (for example,
zero or reduced duty rates). However, the mere declaration of a state that it is
developing does not automatically entail the right to use the GSP.*’ In practice,
the country who provides the preference chooses the developing countries
that will use these preferences.*! It is easier with the status of least-developed
states (such as Bangladesh, Chad, Haiti, etc.) which are listed by the United
Nations Conference on Trade and Development (UNCTAD).*?

In the context of subsidies such status brings certain benefits. For example,
according to part VIII of the ASCM, a group of least-developed countries and
low-income developing countries, whose GNP per capita is less than $1.000
per annum can maintain such subsidies, pursuant to Annex VII of the
ASCM.% Once these developing countries exceed the per capita GNP
threshold, they will have to phase-out their export subsidies. The key issue in
this dispute was whether these countries will have to phase-out their export
subsidies immediately upon graduation or if they will get an eight-year
phase-out period. The language of the phase-out period is less than clear. For

35 WTO, Understanding on rules and procedures governing the settlement of disputes (1995).
36 The General Agreement on Tariffs and Trade, Part IV (1947).

37 Who are the developing countries in the WTO?,
https://www.wto.org/english/tratop_e/devel_e/d1who_e.htm (last visited May 27, 2022).

% Ibid.

39 Understanding the WTO: Developing Countries,
https://imww.wto.org/english/thewto_e/whatis_e/tif_e/devl_e.htm (last visited May 27, 2022).
40WTO, supra note 37.

1 Ibid.

42 |bid.

43 Supra note 2, art. 27.2.
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instance, Annex VII countries that may achieve export competitiveness in a
product are entitled to an eight-year transition period to phase-out the export
subsidies on such product under Article 27.5 of the ASCM.*

It seems reasonable to provide more clear and strict conditions on this
matter but keep in mind the importance sensible economics of the developing
states. For example, the list of developing states could be negotiated among
all member states similar to schedules of concessions. Since schedules of
concessions are a part of the WTO agreement, they were discussed and
adopted by all Member States. Similar approach could apply to the list of
developing states.

B. The territorial scope

In order for state actions to be considered as a subsidy they should satisfy
conditions listed in article 1 of the ASCM. This article is as following: “... a
subsidy shall be deemed to exist if: there is a financial contribution by a
government or any public body within the territory of a Member...”.*> The
notion “within the territory of a Member” was traditionally understood as
limiting the scope of the ASCM. So, the idea behind that was to address
situations where a WTO Member is subsidizing the production or sale of its
own goods.* The provision served its purpose well until the globalization and
developed trade relations has changed the approach needed. Nowadays most
of states conduct trading activities abroad or, at least, have strategic economic
interests abroad. In this context it becomes crucial whether the phrase “within
the territory” describes the public body or the location of the recipient of the
financial contribution.

In 2020 the United States, the EU and Japan jointly issued a statement
offering amendments to the existing subsidies system.*” They outlined the
necessity of extended list of prohibited subsidies, the reversal of the burden
of proof in case of “excessively large subsidies”, and tackling through
litigation subsidies that contribute to overcapacity.*® Such initiative appeared
as a response to persistent policy of the Chinese government. Since 2013,
China has been pushing for a new One Belt, One Road program, aiming to
connect China with countries along the ancient Silk Road and a new Maritime
Silk Road via infrastructure investment.* In conjunction with their general

41d., art. 27.5.

1d., art. 1.1 (a) (2).

46 The World Trade Organization, Expert Group Meeting on Trade Financing — Note by the
Secretariat, General Council Working Group on Trade, Debt and Finance, 5. WT/GC/W/527 (2004).
47 The United States and the European Union, Joint Statement of the Trilateral Meeting of the Trade
Ministers of Japan (2020),
https://ustr.gov/about-us/policy-offices/press-office/press-releases/2020/january/joint-statement-
trilateral-meeting-trade-ministers-japan-united-states-and-european-union (last visited April 13,
2022).

“8 Ibid.

49 Supra note 5.
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“Go Out” policy it made a great deal in helping Chinese companies to be
established abroad. As a result, Chinese state-owned banks such as China
EXIM Bank, the Agricultural Development Bank of China, the Bank of China
or SINOSURE have been providing financing in the forms of loans, export
guarantees and export insurance to Chinese companies establishing
themselves outside China.>

These two issues should be addressed together since China still invokes its
status of developing state. To provide more clarity to the term “within the
territory of a Member” it is possible to apply the Vienna Convention on the
Law of Treaties (hereinafter the VCLT).5! WTO Panels and the Appellate Body
repeatedly applied articles 31 and 32 of the VCLT in their reports (for
example, US — Gasoline,>> US —Shrimp I*%). Keeping in mind the general rule
of interpretation it seems reasonable to conclude as follows. The term “within
the territory of a Member” in Article 1.1 (a) (1) only refers to “a government
or a public body” and does not concern the term “financial contribution”.>* In
other words, it does not indicate where the recipient of the financial
contribution must be located. This is because the qualifier directly follows the
term “a government or any public body” and because this term is not between
commas. “This interpretation is further confirmed by the insertion
immediately after the definition of “government” between brackets, which
clarifies the term to mean “a government or any public body within the
territory of a Member”.*® Thus, although the ASCM does not include a specific
definition of the “recipient” of a “benefit”, Article 1.1 (b) does not preclude
from the definition of a subsidy, those subsidies that are given to benefit a
recipient who is outside the territory of the subsidizing Member. %

Conclusion

It is a reality that subsidies play a significant role in economic system of
developing states. They are beneficial for producers and consumers (although
not in long term). Additionally, some Member States need subsidies to
maintain the proper functioning of their economies.

Different cultural and historical backgrounds surely cause some
peculiarities in regulation of this matter on the national level. In the context
of expanding international trade, it is necessary to harmonize the rules and
provide the basis for the fair competition around the globe. The WTO system

%0 Victor Crochet and Vineet Hegde, China’s ‘Going Global’ Policy: Transnational subsidies under
the WTO SCM Agreement, 23 Journal of International Economic Law 1, 6 (2020).

51 See generally Vienna Convention on the Law of Treaties (1969).

52 WTO, Report of the Panel, United States — Standards for Reformulated and Conventional Gasoline
(1996).

53 WTO, Report of the Panel, United States — Import Prohibition of Certain Shrimp and Shrimp
Products (1998).

54 Crochet and Hegde, supra note 50, 10.

%d., 11.

6 1d., 13.
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contains crucial provisions in the ASCM and the GATT. These provisions
create a framework in which the Member States apply subsidies and at the
same time avoid disrupting the harmony of international trade. To ensure the
balance between interests of international trade and strength of developing
countries, the WTO system includes provisions that help to minimize the
negative impact of the restricted subsidy regime. For example, there are
extended transitional periods or special exclusions in the ASCM.

Nonetheless, evolved international relations and modernization of all
economic activities raised several considerable issues that should be
addressed. First, it is the status of a developing state. The right of self-
proclamation might be abused and more strict rules on this matter will
contribute to the fair competition. For example, this status can be discussed
among all Member States and included in the WTO Agreements. Another
issue is transnational subsidies that are initially were not covered by the
ASCM but could be included in its scope using general rules of interpretation.
Such measures could significantly improve the existing system.
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INTERPLAY BETWEEN THE FREEDOM OF
RELIGION AND FREEDOM OF EXPRESSION IN
THE EUROPEAN COURT OF HUMAN RIGHTS

Abstract

In this article, the interaction between two crucial rights enshrined in the European
Convention on Human Rights, namely freedom of religion and freedom of expression is
analyzed. In that regard, firstly, the way of the European Court of Human Rights examines
particular disputes over these two freedoms will be discussed. Moreover, the questions on
how the exercise of one right may interfere with the enjoyment of another and whether the
exercise of one right justifies limitations on another will be tried to be answered through the
case-law of the European Court of Human Rights.

Annotasiya

Bu moagqalada “Insan hiiquglanmin va asas azadhiglarm miidafiasi hagqinda” Avropa
Konvensiyasinda aks olunan iki asas hiiquq — din azadli§ va ifada azadlig1 arasindak:
qarsihgh alagani tahlil edilir. Bununla alagadar, ilk novbada, Avropa Insan Hiiquglar
Mohkamasinin bu iki hiiquq iizra konkret mahkama miibahisalarini hall etma yollaridan
bahs edilacakdir. Hamginin, magalada Avropa Insan Hiiquglart Mahkomasinin gorarlan
asasinda formalasmis hiiqugi movgeya uygun olaraq geyd olunan hiiquglardan birinin
hayata kegirilmasinin digar hiiququn hayata kegirilmasina tasiri miizakira edilacak va bir
hiiqugdan istifadonin digar hiiququn istifadasine mohdudiyyatlor qoyulmasina haqq
qazandirib-qazandirmamas: kimi suallara cavab tapmaga calisilacaqdir.
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reedom of expression, as the European Court of Human Rights
(hereinafter the Court) stated, is one of the important foundations of
a democratic society. It is one of the conditions for the development

“4" year LL.B. student at ADA University.
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of everyone.! As it can be seen in Article 10 (1) of the European Convention
on Human Rights (hereinafter Convention), this right involves not only the
freedom to impart information and ideas but also the freedom to hold
opinions and the freedom to receive information and ideas.? In terms of
freedom to hold opinions, it enjoys absolute protection from interference,
under Article 10 (2) of the Convention, by the States.? The Court reiterated in
its case-law that everyone has a right to receive information which is
considered as a general interest.* For this reason, the States which restrict the
people’s access to information, have to maintain strong justifications for its
limitation.® Lastly, everyone has the freedom to impart information and ideas
which can be regarded as an important aspect of a democratic society, as well
as of political life. This right under Article 10 (1) of the Convention enables
people to disseminate their information and ideas freely.® As in the right to
receive information, this right also enjoys the protection from the States’
interference. Actions or omissions by the States are subject to close
examination by the Court. Moreover, Article 10 allows people to choose the
form, in addition to the substance of the information and ideas, in which they
want to deliver them.” For that the expression is not limited with verbal forms,
but also applies to non-verbal forms such as artistic work, display of symbols.®

On the other hand, “freedom of thought, conscience and religion is one of
the foundations of a “democratic society” within the meaning of the
Convention”.” As the Court reiterated in different cases, freedom of religion
forms the identity of believers and also of non-believers.!? It derives from this
meaning that those who believe in a certain religion, as well as those who are
atheists, agnostics, sceptics and the unconcerned, enjoy the protection with
Article 9 of the Convention.!! In addition to having freedom of religion, people
are protected to change, as well as to manifest their religion within the
meaning of this provision. As stated in Article 9 of the Convention, everyone
is entitled to manifest their religion, which is considered an integral part of
this right,'? personally or publicly by worshipping, teaching, practicing and

! Handyside v. The United Kingdom, ECHR No. 5493/72, § 49 (1976).

2 The European Convention on Human Rights, art. 10 (1) (1950).

3 Steering Committee for Human Rights, Guide to Good and Promising Practices on the Way of
Reconciling Freedom of Expression with Other Rights and Freedoms, in Particular in Culturally
Diverse Societies, 8-11 (2019).

4 Magyar Helsinki Bizottsag v. Hungary, ECHR No. 18030/11, § 160-163 (2016); See also Couderc
and Hachette Filipacchi Associés v. France, ECHR No. 40454/07, § 100-103 (2015).

5 Steering Committee for Human Rights, supra note 3, 8.

6 Supra note 2.

" Supra note 3.

81d., 11-13.

® Kokkinakis v. Greece, ECHR No. 14307/88, § 31 (1993).

10 autsi and Others v. Italy, ECHR No. 30814/06, § 60 (2011); Grzelak v. Poland, ECHR No.
7710/02, § 87 (2010).

1 Supra note 9.

12 Jim Murdoch, Protecting the Right to Freedom of Thought, Conscience and Religion under the
European Convention on Human Rights, 21 (2012).
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observing. In some cases, the term “manifestation” can sometimes make the
Court decide whether the person concerned manifests their religion or their
opinion. As the Court noted, the word “beliefs” within the meaning of Article
9 is related to “views that attain a certain level of cogency, seriousness,
cohesion and importance”.’® Therefore, it is not synonymous with the words
“opinions” and “ideas” which are protected within the meaning of Article 10
of the Convention.!* On the other hand, freedom of expression extends to a
broader range of subjects than freedom of religion.!® The Court determines, in
accordance with circumstances of each particular case, whether the right of
the applicant falls within Article 9 or Article 10, and it varies in its almost
every case.

As freedom of expression and freedom of religion often collide, many
cases, which comprise the conflict of these freedoms, have been heard by the
Court. Those who criticize religions cause dissatisfaction among believers
who claims that the critics of religion abuse their freedom of expression. On
the other hand, protectors of freedom of expression accuse believers of
defending the restrictions on free speech.!® Considering such a collision, the
solution to this issue could be to find a mean between these freedoms because
otherwise unlimited freedom of expression can put the believers’ freedom of
religion in danger. The Court has also taken such an approach in such
circumstances. The analysis and conclusion of the Court through its
formulated principles will be discussed and how it varies from case to case
will be examined in this article.

I. The way of examination by the European Court of
Human Rights

In terms of protecting the rights of individuals, including freedom of
expression and freedom of religion, the States have negative and positive
obligations. According to Article 1 of the Convention, the States, as a negative
obligation, have a duty to avoid any disproportionate interference with the
rights of people guaranteed by the Convention. Besides, this provision implies
a positive obligation as the States must take measures to protect the rights of
individuals and ensure the effective exercise of the Convention rights.!”
Especially, securing everyone’s rights and freedoms within the State’s
jurisdiction becomes much more complicated in case two or more rights are
at stake. It is because the protection of a certain right of a person by the State
might cause restrictions on other rights. For example, in case of conflict

13 Campbell and Cosans v. The United Kingdom, ECHR No. 7511/76; 7743/76, § 36 (1982).

1% 1bid.

15 Andras Sajo, Censorial Sensitivities: Free Speech and Religion in a Fundamentalist World, 262
(2007).

16 Eva Hauksdéttir, Restricting Freedom of Expression for Religious Peace: On the ECHR’s
Approach to Blasphemy, 1 European Convention on Human Rights Law Review 75, 79 (2021).
7 Supra note 3, 16.
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between the freedom of expression and the freedom of religion, if the State
decides to preserve freedom of expression of an individual, freedom of
religion of others can be violated. Consequently, the State concerned will be
held liable for not fulfilling its obligations imposed by the Convention.
Therefore, for avoiding such liability, the State will attempt to counterbalance
these rights by putting some limitations on its individuals. In other words, a
person’s freedom of expression will be restricted to a certain level for the sake
of protecting of freedom of religion of others. However, such limitations must
satisfy three criteria which will be identified in the next paragraphs.

The Court, by examining the circumstances of a specific case through three
cumulative criteria, will determine if the limitations by the States are justified.
As it is evident from the texts of Article 9 (2) and Article 10 (2) of the
Convention, the first criterion is that the interference has to be “prescribed by
law” .18 Therefore, the measure by the States must be in accordance with
domestic law and be both accessible and foreseeable and contain protection
from arbitrariness by the national authorities.!” For the law to be accessible, it
must be duly announced and be available for the person concerned. In terms
of the requirement of “foreseeability”, the Court maintained that the norm
must be precise so that the people can foresee the consequences of the action.
Moreover, the law must contain sufficient protection from any arbitrary
interference by national authorities. During an examination, the Court’s main
task is to define whether the ways of the State and its implications adhere to
the Convention, rather than determining the appropriateness of ways chosen
by the State’s legislature.?

The next criterion is the compliance of interference with the “legitimate
aim”. The States can only put limitations on people’s rights if it is aimed to
protect the interests enumerated in Article 9 (2) and Article 10 (2) of the
Convention. Moreover, it must be noted that the list is limited to those stated
in the above-mentioned articles.?!

After the examination of two criteria, the Court will scrutinize whether the
interference is “necessary in a democratic society”. For the limitations to be
necessary, the States must have strong justifications. According to the Court,
the term “necessity” in Article 9 (2) and Article 10 (2) means the existence of
a “pressing social need” for the interferences imposed by the States.?> So,
limitations by the States on freedom of expression for the protection of others’
religious feelings must be examined strictly.?® The Court determines if the
reasons for that interference are appropriate and sufficient, and “proportionate

18 Supra note 2, art. 9 (2)-10 (2).

19 Murdoch, supra note 12, 37.

20 Magyar Kétfarki Kutya Part v. Hungary, ECHR No. 201/17, § 93-95 (2020).
21 Supra note 3, 21.

22 Supra note 12, 39-40.

23 Sajo, supra note 15, 264.
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to the legitimate aim pursued”. The nature and severity of penalties are taken
into consideration when the Court evaluate the proportionality and necessity
of such interferences.?

As it is seen from its case law, the determination of the first and second
criteria is not so complicated for the Court in comparison with the third.
Moreover, it must be mentioned that the States enjoy a margin of appreciation
which allows them a certain discretion on their actions as they are “in principle
in a better position than the international judges”. The extent of the margin of
appreciation varies from case to case. It is also the same for those cases that
involve an interplay between freedom of expression and freedom of religion
which will be referred to in the next paragraphs when dealing with various
cases. It should also be added that the margin of appreciation is not unlimited
as it “goes hand in hand with a European supervision” 2® So, the Court itself gives
the final decision, in the end, on whether the State overstepped their margin
of appreciation.

II. Situations in which interplay between two rights

emerges

The interplay between freedom of expression and freedom of religion
usually emerges in two conditions. The first situation occurs when these two
rights come into conflict. In this case, the States restrict the freedom of
expression of a person, within the meaning of “the protection of the rights of
others” under Article 10 (2) in order to protect others’ religious feelings. The
second situation happens when a person uses his freedom of expression as a
result of his freedom of religion. A person disseminates his religious opinions
which do not fall within the meaning of the “manifestation of religion” under
Article 9.7 The Court dealt with different cases related to both situations.

A. When these two rights come into conflict

The initial case regarding the first situation is Otto-Preminger-Institut v.
Austria.® In this specific case, the applicant announced a series of six
showings, which were in a religious context, and distributed a bulletin to its
2,700 members, which also contains the information that those who are under
17 years old are prohibited for the showings. Nevertheless, criminal
proceedings were instituted against the manager of Otto-Preminger-Institut
with a charge of “disparaging religious doctrines” ?® In addition to that, after the
display of the first private session in the presence of a duty judge, the film was

24 Supra note 3, 22-23.

%5 Bédat v. Switzerland, ECHR No. 56925/08, § 54 (2016); See also Miljevi¢ v. Croatia, ECHR No.
68317/13, § 58 (2020).

% Supra note 1.

27 Supra note 3, 31.

28 See generally Otto-Preminger-Institut v. Austria, ECHR No. 13470/87 (1994).

29 |bid.
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seized by the application of public prosecutor and later forfeited.
Consequently, public showings could not take place. The domestic courts
concluded against the applicant by stating that the limitation on freedom of
expression is justified because it could offend the feelings of Roman Catholics
as it contains erotic scenes of Jesus Christ and Virgin Mary.* The Court when
dealing with this case, maintained that besides inoffensive or indifferent
information and ideas, statements which “shock, offend or disturb the State
or any sector of the population” falls within the ambit of Article 10 § 2.
However, people who exercise their freedom of expression must refrain from
those expressions which are “gratuitously offensive” towards religious
people. It is included in the “duties and responsibilities” within the meaning
of Article 10 § 2.3 So, those who enjoy their freedom of expression must take
into consideration that their speech which does not serve any public debate
can lead to the infringement of other’s rights. On the other hand, the Court
mentioned that those who manifest their religion have to “tolerate and accept
the denial by others of their religious beliefs and even the propagation by
others of doctrines hostile to their faith”. By taking into account that majority,
about 87%, of the Tyrolean population is Roman Catholic believers, the Court
concluded that there is a “pressing social need” for the limitation imposed by
the States to protect religious peace.?> Moreover, it referred to the State’s
margin of appreciation and stated that national authorities are better placed
than the international judge to evaluate the situation, as there is no single
opinion about the importance of religion in society throughout Europe.® It
must also be added that margin of appreciation becomes wider when there is
a risk for religious people to be offended as a result of expression of opinions
by others.3

Another question before the Court was whether the announcement can be
considered “public” because it is an important element to define whether the
expression can be considered to cause offence against the religious feelings of
others. In that regard, although the applicant argued there was a requirement
of payment of an admission fee and a requirement of an age limit, the Court
maintained that the announcement, which also contained the content of the
film having an indication of its nature, reached the high amount of people to
be called “public”. Taking into consideration that others being aware of the
content knew that there are some sensitive parts against religious feelings of
Christians, suggested screening of the film must be regarded as an expression
to cause offence to the public.®

%1d., § 10-19.

%1d., §09.

32 |bid.

*1d., § 46-52.

34 Wingrove v. The United Kingdom, ECHR no. 17419/90, § 58 (1996).
% Supra note 28, § 54.

169



Baku State University Law Review Volume 8:2

On contrary, some judges such as Palm, Pekkanen and Makarczyk stated,
by making a distinction between the Muller case (No.10737/84, 24 May 1988),
in their dissenting opinion that audience for the film was relatively small to
be considered as “public” and for that, the limitation by the State was
disproportionate to the aim pursued.* However, the Court concluded that the
interference is “necessary in a democratic society” and therefore, there is no
violation of Article 10 of the Convention.

Some other cases are related to blasphemy against the religion. The cases
of I. A. v. Turkey (No. 42571/98, 13 September 2005) and Aydin Tatlav v. Turkey
(No. 50692/99, 2 May 2006) are the best examples of this kind of matter. Both
of them are related to the books which, in the national authority’s opinion,
contain offensive opinions toward Islam and to Prophet Muhammed. The
States started criminal proceedings and fined both applicants in accordance
with Article 175 of the Criminal Code of Turkey for prevention of disorder
and protection of the rights of others.” In both cases, the Court reiterated its
general principles mentioned above in cases of Otto-Preminger-Institut v.
Austria and Wingrove v. The United Kingdom. By applying these principles, the
Court maintained that, in I. A. v. Turkey, the applicant’s comments do not only
offend or shock, or are not provocative, but also abusive to the Prophet of
Islam.* In addition, by taking into account that the book was not seized at all
and the amount of fine was small, the Court concluded that the measure by
the State has met a “pressing social need” and was proportionate to the aim
pursued.® It should be added that some judges of the case did not agree with
the Court’s conclusion. According to them, the principle in the case of
Handyside v. The United Kingdom implies that “freedom of expression is
applicable not only to “information” or “ideas” that are favourably received
or regarded as inoffensive or as a matter of indifference but also to those
shock, offend or disturb the State or any sector of the population”, must be
considered strictly.** And also, this kind of criminal proceedings towards
those who exercise their freedom of expression can dissuade them from
disseminating their opinions that are not conformist on religion.*! This
approach was also used by the Court in its decision of Aydin Tatlav v. Turkey.
In this case, the Court concluded that the applicant only introduced his
historical study and critical comment on Islam and did not intend to insult
religious symbols or believers. For that, there was no “pressing social need”
for interference by the State.*?

%1d., §9.

371. A. v. Turkey, ECHR No. 42571/98, § 13 (2005); See also Aydin Tatlav v. Turkey, ECHR No.
50692/99, § 14 (2006).

®1d., §19.

¥ 1d., § 30-32.

401d., §1.

41d., §6.

“21d., § 28-31.
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The last two cases demonstrate that the applicant made an offensive
speech. In that regard, it is crucial to know the categories of offensive speech
and determine whether they are protected by Article 10 of the Convention.
The first category includes those expressions which are considered
“gratuitously offensive”. The Court takes it less seriously as the person
concerned, in some circumstances, can be protected even when he expresses
his opinion in a gratuitously offensive manner.* However, as the Court
maintained, hate speech, which forms the second category of offensive speech
and includes all expressions that provoke, justify, promote xenophobia, anti-
Semitism, hatred based on race and religion or on any other forms of
intolerance, does not enjoy protection from the Convention.* Although the
Court has not provided the explanation and scope of “gratuitously offensive”
in detail, it can be concluded that it is one of two categories of offensive
speeches which is less serious in comparison with hate speech. For this reason,
the Court, depending on the circumstances of each case, can find the
limitations on “gratuitously offensive” speeches unjustified.

Regarding the freedom of expression in the context of religious doctrines,
the Court also makes a distinction between facts and value judgments in
expressions in its cases. While the existence of facts is a requirement, the
person is not liable to prove the truth of their value judgments provided that
they have a factual basis.*> The person who expresses his judgments must
substantiate them with sufficient facts. Those judgments which have enough
factual basis must be examined by the Court strictly.* It is the same when an
offensive speech is at stake. When the Court determines the necessity of the
measure, firstly, it will scrutinize whether the expression concerned involves
only facts or value judgments, or both. Later, according to the principles
mentioned above, the Court will conclude whether the limitations on
offensive speech are “necessary in a democratic society” and proportionate to
the aim pursued.

After the discussion of issues related to gratuitously offensive speeches
which the Court dealt with in its cases of I. A. v. Turkey and Aydin Tatlav v.
Turkey, cases that concern alleged hate speech will be analyzed. The first of
these cases is Giindiiz v. Turkey (No. 35071/97, 4 December 2003). The applicant,
who was a leader of Tarikat Aczmendi, participated in a television
programme and expressed his severe religious opinions in discussions.
Through the discussions, he showed his discontent towards secularism and
democracy in Turkey, supported the idea to establish a Sharia regime and
even called bastards the children who were born as a result of civil marriage

%3 Giindiiz v. Turkey, ECHR No. 35071/97, § 41 (2003).
4 Supra note 15, 265.

4 Lingens v. Austria, ECHR No. 9815/82, § 46 (1986).
46 Supra note 15, 267.
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rather than a religious one.*” Criminal proceedings have been started against
him for inciting people to hatred on a distinction founded on religion. When
dealing with this case, firstly, the Court reiterated its general principles which
were mentioned in the above cases.* Later, it separated Giind{iiz’s speech into
3 parts:* his attitude towards institutions in Turkey, his statement of calling
bastard the children born of civil marriage and establishment of Sharia regime
in Turkey. For the first part, the Court maintained that the applicant was
engaged in public debate on a television programme and expressed his
opinions which cannot be regarded as a call to violence based on religious
intolerance. In terms of the second statement, the Court decided not to take it
as a hate speech by taking into account the fact that the “applicant was
actively participating in a lively public discussion”.*® Finally, according to the
Court, the applicant only defended Sharia and did not call people to establish
the regime violently. For this reason, it cannot be regarded as a hate speech
too.

By considering these circumstances and the margin of appreciation of the
State, the Court found a violation of Article 10 of the Convention.’! However,
in my opinion, while the Court was true in the first and the third parts, it
reached a false conclusion in terms of the statement calling bastard the
children born of civil marriage. First of all, as judge Tiirmen stated in his
dissenting opinion, the word “bastard” is seriously offensive and used by the
applicant of religious hatred.* In addition, if we evaluate the present situation
with the distinction between facts and value judgments, we can identify the
statement of the applicant as value judgment because he did not express any
fact, rather expressed his opinions. As mentioned earlier and the Court
maintained in its cases, value judgments have to also contain sufficient factual
basis. But in this case, the applicant did not support his value judgment with
facts, rather stating his subjective view about children born outside marriage.
For these reasons, the Court, as in its other decisions, should justify the
limitation of the State concerned on value judgment without any factual basis.

The case of Norwood v. The United Kingdom® about hate speech is also
interesting. The applicant, who showed a large poster with the photo of the
Twin Towers in flame, the words “Islam out of Britain — Protect the British
People” and a symbol of a crescent and star in a prohibition sign, was charged
with displaying hostility towards the religious group and as a result, fined at
the amount GBP 300. The Court found, differently from the previous case, no
violation of Article 10. According to the Court, the expression constituted a

47 Supra note 43, § 10-11.

“81d., § 37-41.

49 Klein v. Slovakia, ECHR No. 72208/01, § 11-15 (2006).

%0 Ibid.

°11d., § 47-53.

52 Supra note 43, see Dissenting Opinion of Judge Tlrmen.

3 Norwood v. The United Kingdom, ECHR No. 23131/03 (2004).
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violent attack against Muslims in the United Kingdom by linking all of them
with terrorism and therefore it is a hate speech against a religious group.> The
Court evaluated the activities of the applicant as abuse of rights in under
Article 17 and concluded that he is not protected with Article 10 of the
Convention.*

The next cases which will be discussed are related to alleged defamation of
the highest representative of a religious community and religious sects. The
tirst case to be referred to is the case of Klein v. Slovakia (No. 72208/01, 31
October 2006) for the former, and the case of Jerusalem v. Austria (No. 26958/95,
27 February 2001) for the latter. In the first case, the applicant published an
article which contained slang terms and allusions with vulgar and sexual
connotations against Archbishop Jan Sokol, the highest representative of the
Roman Catholic Church in Slovakia. After the complaint of two associations,
he was sentenced to a fine of 15,000 Slovakian korunas because he had
defamed, in domestic courts’” judgments, the highest representative and
members of that church.®® Although the Government stated that they aimed
to protect the rights and freedoms of others by this limitation, the Court
maintained that the applicant strongly criticized only Archbishop Sokol. By
these comments against him, he neither interfered with the believers’ right to
express and exercise their religion nor vilified their faith. In addition, by
taking into consideration the fact that the person whom the article was
directed pardoned him, the applicant’s conviction for defamation of believers’
religious faith is inappropriate to this specific case.?” For this reason, the Court
found a violation of Article 10 of the Convention.%

In Jerusalem v. Austria, the applicant, a member of the Vienna Municipal
Council, gave a speech related to sects during the debate about granting
subsidies to an association which helped parents whose children joined sects.
When the debate about drugs policy began, the applicant criticized the
collaboration between IPM, which was a sect, and the Austrian People’s Party.
According to domestic courts, she further talked about common features of
IPM and another sect, VPM, and stated that both display totalitarian
character. Subsequently, both associations filed a civil complaint against her
and claimed from domestic courts to order her to retract the statements, to
publish in newspapers about retraction and to prohibit her from saying again
that “IPM is a sect”.” These requests were granted by the domestic courts.
After the applicant exhausted domestic remedies, she brought the case before
the Court. The main task before the Court was to determine whether the

% Supra note 3, 11-12.

% Ibid.

%6 Supra note 49.

57 See generally Van den Dungen v. The Netherlands, ECHR No. 22838/93 (1995).
%8 1d., § 51-55.

%9 See generally Dahlab v. Switzerland, ECHR No. 42393/98 (2001).

173



Baku State University Law Review Volume 8:2

statements of the applicant were facts or value judgments.®® The Court
maintained that the applicant, after clarifying the term “sect”, disseminated
her opinions about totalitarianism and did not refer to IPM and VPM. She
only criticized relations between these sects and the Austrian People’s Party.
As it has been mentioned before, while facts must be proved by the person,
this is not a requirement for value judgments. However, value judgments
must also have a sufficient factual basis. In this specific case, the Court stated
that the applicant would have proven the basis of her opinions, but the
domestic courts, as the Government agreed, did not seek for expert opinion
at the request of the applicant and did not let her introduce evidence of
witnesses. In addition, this case is also important to know the extent of
protection of Article 10 for politicians. The Court maintained that limits of
acceptable criticism for elected representatives of the people are wider in
comparison with private individuals and associations. Politicians, as well as
private bodies which participate in public areas actively, must show a higher
degree of tolerance, as they “lay themselves open to the scrutiny of word and
deed by both journalists and the public at large”.®! For that, in this specific
case, IPM and VPM have to show tolerance against comments of the
applicant. In the end, the Court concluded that the State exceeded its margin
of appreciation by asking the applicant to verify the truth of her comments
and at the same time not accepting the evidence brought by her. Therefore,
the Court found a violation of Article 10 of the Convention.

Distinction, which was made by the Court, between criticism and insult
should be discussed in the last two cases. As it can be seen from Klein v.
Slovakia and Jerusalem v. Austria, criticism is protected within the meaning of
Article 10 of the Convention. However, the limit for criticism has been set and
exceeding this limit will justify the interferences by the States. However, it is
not the same in case of insult. According to the Court, when the statements
“amount to wanton denigration and its sole purpose is to insult”, it is not
protected by Article 10 of the Convention.®

B. When a person employs his freedom of expression as a result of

his freedom of religion

The Court also dealt with those cases in which a person concerned uses his
freedom of expression as a result of his freedom of religion. The case of Van
den Dungen v. The Netherlands® is related to this matter. The applicant, who
was showing images of foetal remains with photographs of Christ and by that
persuading them not to abort their child, was prohibited to come close to
within 250 metres of the clinic for 6 months. She claimed before the

80 Ihid.

&1 Ibid.

62 Jerusalem v. Austria, ECHR No. 26958/95, § 36-47 (2001).
8 Supra note 3, 12-13.

84 Supra note 57.
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Commission that his rights within Article 9 and Article 10 of the Convention
has been breached by State’s limitation. The Commission stated that acts of
worship or devotion are parts of the practice of religion. However, each act
for the practice of religion is not covered by Article 9 of the Convention. In
this specific case, the applicant was not expressing her belief, but rather trying
to dissuade women from abortion through her religious faith. By applying
this principle to the circumstances of the case, the Commission decided to
examine the situation within the meaning of Article 10.®> Thus, the main
difference between the situation in which freedom of expression and freedom
of religion come into conflict emerges. As it is seen from the circumstances of
this specific case, there is no conflict between the two rights. Rather the person
concerned expresses her religion which does not constitute a “manifestation
of religion” in the meaning of Article 9 and therefore falls within Article 10.
In conclusion, the Commission maintained that the prohibition for the
applicant was limited in terms of duration and area. She was not deprived of
his freedom of expression but was restricted for the protection of the rights of
others. Therefore, the interference was “necessary in a democratic society”
and proportionate to the aim pursued.®

On the other hand, the Court includes prohibitions of wearing religious
symbols into the meaning of Article 9 of the Convention. The case of Dahlab v.
Switzerland (No. 42393/98, 15 February 2001) is related to this matter. In this
specific case, the applicant, who was wearing an Islamic headscarf in classes,
was prohibited to do so by domestic courts. They concluded that wearing a
headscarf is against the principle of gender equality and neutrality, and even
it can cause conflict within school. When the Court was dealing with the case,
firstly, it started with repeating the above-mentioned general principles and
margin of appreciation about freedom of religion. Later the Court stated its
acceptance of the State’s position. According to the Court, a headscarf is a
strong symbol which can be seen easily by others and may be quite influential
for children aged between four and eight. And also, by taking into
consideration that the headscarf is only imposed on women, and it might have
some kind of proselytising effect, wearing a headscarf is against the principle
of gender equality, and neutrality. Therefore, the Court found no violation
within the meaning of Article 9.

Conclusion
Both freedoms of expression and freedom of religion are the foundations
of a democratic society. In the Court’s jurisprudence, the threshold for limits
on freedom of expression is quite high. However, among other purposes, the
States are entitled to put certain limitations on free speech related to religion

% Ihid.
% Ihid.
57 Supra note 59.
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for protecting others, especially believers’ religious feelings. In other words,
the Court attempts to counterbalance the freedom of expression and freedom
of religion. To this end, as discussed in the paper, the Court formulated
criteria to examine the limitation on freedom of expression applied by the
State. Through the criteria, the Court analyzes under the circumstances of
each case whether the interference by the State is prescribed by law, whether
it pursues a legitimate aim and whether it is necessary and proportionate to
the legitimate aim pursued. In case the State fails in one of these requirements,
the Court finds the interference as unjustified and therefore, concludes the
violation of the Convention.

From the analysis of the Court’s above-mentioned case law, it is clear that
the Court divides offensive speeches into two parts: “gratuitously offensive”
speeches and hate speech. The former is protected within the meaning of
Article 10 of the Convention, whereas the latter does not fall within the ambit
of that Article. Nevertheless, abusive statements in the category of
“gratuitously offensive” speeches against religious figures also do not enjoy
protection from the Convention. On the other hand, as the Court mentioned
in its case Giindiiz v. Turkey, for the speech to be considered hate speech, it
must comprise a call to violence based on religious intolerance. In other
words, the threshold defined for hate speech is much higher in comparison
with speeches that are “gratuitously offensive”. However, taking into account
that some speeches might not spark violence against the religious community,
but provoke hatred based on religion, the Court should also include such
expressions in the category of hate speech and consequently, should find the
limitation imposed by the State as justified. However, currently, Court’s
jurisprudence does not consider it hate speech.

Regarding the alleged defamation of religious figures, the Court keeps the
margin wider for freedom of expression. Criticisms of those individuals are
protected within the meaning of Article 10 of the Convention provided that
such an expression does not involve insult. The Court’s approach is based on
its respect for people’s freedom in a democratic society to impart information
related to particular religion even if it is considered shocking or offended by
believers. However, as hate speech, the Court has not included insult of
certain religious figures or doctrine into the protection of Article 10 of the
Convention.

Apart from the situations in which these two rights come into conflict, the
Court, in some of its cases, had to define whether certain activities of an
individual are to be regarded as freedom of expression or freedom of religion.
In that regard, according to the Court’s case-law, in case an individual
expresses his/her beliefs, it should be understood within the meaning of
Article 9, rather than Article 10 of the Convention. It was the reason that
wearing religious symbols was construed as an expression of beliefs in the
case Dahlab v. Switzerland and therefore, examined through Article 9 of the
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Convention by the Court.

The Court has rightly chosen an approach which tries to counterbalance
the freedom of expression and freedom of religion because much more
protection of one of these rights can disrupt a balance in society. For example,
permitting people to convey all their opinions on religion, including those
characterized as an insult, can lead to intolerance in society. On the other
hand, prohibiting people, for the protection of the rights of believers, to
express their judgments about religion, including criticisms, can dissuade
them from disseminating opinions. Therefore, from my perspective, when the
Court examines the facts of the specific case, it takes and should continue to
take into consideration that if it preserves one of these rights more over
another, it can lead to social discontent in the Member States and,
consequently, it should decide the case on this.

177



Baki Dévlat Universiteti Tolobe Hiiquq Jurnal Buraxilis 8:2
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100 ILLIK MUBAHISO: EGEY DONIZINDO ORAZI
SULARININ DELIMITASIYASI

Amnnotasiya

Tiirkiya va Yunamstan arasindaki Egey donizi problemi 100 ila yaxin bir miiddatdir ki, 6z
hallini tapmur. Bunun baslica sabablarindan biri isa har iki 6lkanin delimitasiya ilo bagh forqli
yanasmalari, Tiirkiyanin orta xatt prinsipini, Yunamstamn isa barabar masafa prinsipini
toklif etmosi, toraflorin Birlasmis Millatlar Taskilatimn “Daniz Hiiququ haqqinda”
Konvensiyasimn miiddaalarimn miibahisanin hoalli diciin tatbigi va adat hiiququ ila bagh
hiiqugi movgelari, habela masalonin parda arxasindak: siyasi maraqlar va enerji resurslarina
catimliligdir. Bu xiisusda, maqalada har iki 6lkonin takliflori qarsiligl sakilda tohlil edilacak,
elaca da Beynalxalg Odalat Mohkamasinin oxsar miibahisalar iizra verdiyi gararlar nazardon
kecirilacak, sonda isa miibahisanin obyektiv halli istigamatinda diinya praktikas: da nazara
alinmagla hall yollar: taklif edilacakdir.

Abstract

The Aegean problem between Turkey and Greece has been unresolved for almost 100 years.
One of the main reasons for this is that both countries offer different methods and principles
for delimitation, Turkey proposing the median line principle, while Greece proposing the
equidistance line principle, the legal positions of the parties regarding both the application
of the provisions of the United Nations Convention on the Law of the Sea to settle the dispute
and customary law, as well as behind-the-scenes political interests and access to energy
resources. In this regard, the proposals of both countries will be mutually analyzed,
furthermore, decisions of the International Court of Justice on similar disputes will be
reviewed and finally, solutions will be proposed taking into account the world practice in
the direction of the objective resolution of the dispute in the article.
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Giris

golan xosagalmaz xatiralar sababils insanlarda miisyyen tagvis ve

narahath@in yaranmasina ssbab olur. ABS va Iran, Hindistan va
Pakistan, Simali va Conubi Koreya, Ukrayna va Rusiya kimi Yunamistan va Tiirkiya
da hemin 6lkalardendir.

Ela olkalar var ki, onlarin adlarinin birgs ¢okilmasi belo ke¢misdon

Qadim dovrlerden bari biitiin xalqglar siilh seraitinde yasamaga caligsalar
da, obyektiv ve ya subyektiv sabsblarden bu gorait hale ds bargarar oluna
bilmamisdir. Bels ki, bazi hallarda iki Olke arasinda yaranan miibahisenin
alovu tgiincti toraflore do yayilir ki, bu da 6z novbesinds, beynoalxalq
bohranlara ve silahli miinaqgigalara gatirib ¢ixarir. Bu ctir risklerinin moveud
olmasi sebaebile onlarla dondurulmus miinaqise ocaqglar: hele ds naticesiz
qalmigdir. Bu ciir miibahisalarden biri do mehz Egey denizindoki orazi
sularmin’ delimitasiyasi ils baghdir. Qeyd etmak lazimdair ki, bu miibahisanin

1 Beynoalxalq adobiyyatda bu ifads ingilis dilinds “territorial sea” kimi istifado edilir. Birlogmis
Millotlor Toskilatinin “Doniz Hiququ haqqinda” Konvensiyasinin rosmi tarclimosinda harfi torctimo
kimi “orazi donizi” ifadasi islodilss do, daha ugurlu torclimo oldugunu hesab etdiyimiz ti¢iin bu
mogalonin ndvboti hissalorinds hamin ifads “orazi sular1” olaraq istifado edilocokdir.
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halli tekco Yunanistan ve Tiirkiyeni deyil, hemcinin Avropa o6lkalarini,
Rusiyani v Israili do yaxindan maraqlandirir. Bunun baglica sababi ise Egey
donizinin delimitasiyasinin Sorqi Araliq denizinin delimitasiyasina tasirsiz
otismomasidir. Sarqi Araliq denizinds yeni neft vo qaz yataglarimin kosf
edilmasi masealoni daha da goliz hala getirir. Homin yataqlar miibahisenin
Tirkiyenin xeyrina hall edilarss, Tiirkiyenin, Yunanistanin xeyrins hall
edilacayi taqdirde ise Cenubi Kiprin arazi sularina aid olacaqdir. Bu da
Avropanin Rusiyadan enerji asilili§ina birbasa tasir edon amildir. Buna gors
da problemsa hall toklif edarken hom hiiquqi, hom da siyasi tohlillar aparmagq
zarurati meydana golir.

Beloaliklo, maqgalada Tiirkiyoe ilo Yunanistan arasinda yiiz illik miibahisonin
hall tisullar1 aragdirilacaqdir. ©vvala, qeyd etmak lazimdir ki, hatta Tiirkiys
ilo Yunanistan arasinda Egey danizi ilo bagli miibahisalarin say torkibi vo hall
olunmamis maselalorin miqyasi bels ayrica bir miibahise predmetidir. Belo
ki, Yunanistan torofi toroflor arasinda yegans miibahise predmetinin srazi
sularinin delimitasiyast oldugunu iddia edir. Bununla belo Tiirkiye torafi
Egey donizi ilo bagh miibahisalori 5 forqli kateqoriyaya ayuirir:?

1) Danizdaki yurisdiksiya — arazi sulari, kontinental self va onlarin delimitasiyasi;

2) 1923-cii il Lozanna miiqavilasi va 1947-ci il Paris miigavilasi daxil olmagqla,

miivafiq beynalxalq sanadlar asasinda Sarqi Egey adalarimin silahsizlasdirilmig

statusu;

3) Egey donizinda bazi cografi obyektlorin hiiquqi statusu;

4) Yunamistanin milli hava mokanina 10 doniz mili iddias;

5) Axtaris va xilasetma amoaliyyatlari/faaliyyatlari.

Magqalenin birinci hissasinds miibahisanin tarixi koklari aragdirilacaqdir.
Miixtslif dovrlerdas iki xalq arasinda qonsuluq miinasibstlarinin qurulmasi,
bu miinasibatin diismangiliye ¢evrilmasi, tiglincii torafin miidaxilesi ve iki
0lks arasinda sarhadlarin ayri-ayri senadlarle tenzimlanmasi aks olunacaqdir.
Qeyd etmoak lazimdir ki, har hanst mehkamsa gararini sadace oxsar faktiki
situasiyalara asaslanmagqla tetbiq etmak he¢ ds har zaman miisbat naticeler
dogurmur. Bu sabebls ds Egey denizindski miibahisenin tarixini bu arazinin
bolgiistine dair miiqavilelor esasinda arasdirmaq xiisusi shamiyyate
malikdir. Bu zaman oxucular massloye daha genis aspektden baxaraq
perspektivlari daha diizgiin giymatlondirmek imkanina malik olacaqdirlar.

Ikinci hissade normativ-hiiquqi baza, yeni 1) Birlosmis Millatlor
Togkilatinin Nizamnamesi osasinda tenzimlonms, Beynslxalq Odalat
Mshkamasinin (bundan sonra - BOM) presedenti, onun hiiquqi yanasmasi va
2) Birlosmis Millatlar Tagkilatinin “Daniz Hiiququ haqqinda” Konvensiyasi
(bundan sonra - “UNCLOS”) arasdirilacaqdur.

Nahayat, maqalanin tiglincii hissesindae isa hazirki stabil vaziyystds har iki

2 Tiirkiye Cumbhuriyeti Disigleri Bakanligi, Baslica Ege Denizi Sorunlari,
https://www.mfa.gov.tr/baslica-ege-denizi-sorunlari.tr.mfa (son baxis 25 may 2022).
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torafin iddialari, onlarin istek ve taleblorinden boahs edilacekdir. Bu hissenin
sonunda avvalki hisselards alds olunan naticalarin isiginda miibahisanin siilh
yolu ils halli yollar teklif olunacaqdr.

I. Delimitasiya miibahisasinin tarixi koklori

Tiirk va yunan xalqlar1 arasinda qonsuluq miinasibatlari 1071-ci ilds Boyiik
Selcuq imperiyasi ilo Bizans imperiyas: arasinda bas vermis Malazgird
doytiisiindan, tiirklorin Anadoluda maskunlasmasindan sonra yaranmaga
baslanmisdir.’ Buna baxmayaraq, Egey adalar1 tizerinde tiirklarin
hokmranlig: 14-cii asrdon baslamis, 17-ci asrin sonlarinda iss Egey denizi tiirk
goliine cevrilmisdir.*

18-ci asrden sonra isa veziyyet kokiindon dayisdi. Ingiltorads senaye
ingilab1 vo hamin asrin sonlarina dogru Fransada bas veron boytik siyasi
ingilab comiyyatlarin sosial quruluslarinda boyiik dayisikliklara sabab oldu.
Bu proseslorin neticesinde iso hoamin dovrde bir ¢ox boyiik ve qiidratli
imperiyalar, o climladen Osmanli imperiyas1 bu prosesdon kanarda qalmaqla
yanasl, iqtisadi tenezziilo do ugradi. Bu dovriin Osmanli imperiyasinin
tonazziilii ils tist-listo diismosi do tesadiifi deyildir.’

Egey denizindeki problemloarin tarixi koklori 19-cu asrin avvellarindan,
daha doqiq desok, 1821-ci ilden baslayir. Sonraki dovrlerde Tiirkiys
miitomadi olaraq orazi itkileri ilo iizlogmis, Yunamnistan iss bu veziyyestden
faydalanmigdir. ki ©lke arasindaki serhadlorin doyismesi regiondaki
geosiyasi voziyyetin da ilden-ilo dayismasina gotirib ¢ixarmisdir. Bu xiisusda,
vaziyyetin dovrler iizro neco doayismesini daha daqiq tesvir etmoak tiglin
9dirne (1829), London (1913), Lozanna (1923) ve Paris (1947) miiqavilalerini
ayri-ayriliqda tehlil etmak vacibdir.

A. 1830-cu il Yunanistanin yaranmasi

Yuxarida da geyd edildiyi kimi, 19-cu asr Osmanli imperiyasimn tonazziil
dovrii adlamr. Hemin dovrde yunan, arsb, ermeni ve basqa xalqglar
Osmanlilara qarsi tsyanlar tegkil etmoays basladilar. Notica etibarila
Osmanlilar bazi arazilarini, o ctimladen avvelki giiclarini itirdilar.

1453-cii ilde Konstantinopolun fathinden sonra mdiistaqilliklarini itiron
yunanlar 1821-1829-cu illorde Osmanli imperiyasina qars1 azadliq miibarizasi
aparmaga bagladilar. Bu miibarize zamam Balkan regionunda Osmanh
hakimiyystine son vermak isteayan Boyiik Britaniya, Fransa ve Rusiya yunan
silahli destalerina destok verirdiler. llarlo davam eden bu ganli miibarize
yunan oyalstlori ve arxipelaq adalarinda anarxiya yaratmis, Avropa

3 Raffaele D’amato, Kenneth Cline, The Battle of Manzikert: When Anatolia Was Lost Forever, 3
Medieval Warfare 28, 34 (2013).

4 Metin Menekse, Girit’teki Muhtacin-I islamiye’ye Yonelik Aydin Vilayeti’nde Yiiriitiilen Yardim
Faaliyetleri (1896-1898), 37 Cagdas Tiirkiye Tarihi Arastirmalar1 Dergisi 443, 444 (2013).

5 Bayram Kodaman, Osmanli Devleti 'nin Yikselig ve Cokiis Sebeplerine Genel Bakis, 16 Stlleyman
Demirel Universitesi, Fen Edebiyat Fakiiltesi Sosyal Bilimler Dergisi, 15 (2007).

181



Baki Dévlat Universiteti Tolobe Hiiquq Jurnal Buraxilis 8:2

dovlstlorinin regiondaki ticarsti yeni maneslarle tizlosmis ve gomi
quldurlugu genis viisat almisdi. Bu da 6z ndvbesindo miittofiglori agir
igtisadi itkilora maruz qoymus ve sonda bu ganl miibarizeys son qoymaq
gorarina golmisdirlor.®

Miittafiglar miinaqgiseni sona ¢atdirmaq maqsadile London miiqgavilasinda
bazi hall yollarim toklif etmisdirlor:”

i. Miittafiglor 6 ildir davam edon miinaqisa ila alagadar olaraq miinaqisa taraflorina

1 ay vaxt vermis va miibahisanin asaidak: sartlara uygun olaraq halli idigiin

taraflara vasitacilik toklif etmisdir;

ii. Yunan torafi Osmanli imperiyasindan asili olacaq va ona xarac veracak;

iii. Yunanlar nazaratlori altinda olan biitiin amlaklarin miilkiyyatcisi olacagdirlar.

Bununla bela, onlar hamin amlaklar: diciin Osmanliya haqq ddomoalidirlor. Bu

mablag ya vergiya alava olaraq, ya da ayrica 6danila bilar.

iv. Osmanly imperiyas: yunan xalqina bir név “muxtariyyat” veracok. Yunan xalq

yena da Sultandan asili olaraq qalsa da, 0z idaragisini toklif etmok va segmak

hiiququna malik olacagdir.

Toraflorin London miiqavilesinin miiddealar ilo razilasmamasindan sonra
Rusiya imperiyast 1827-ci ildo Osmanli imperiyasina hiicum etmisdir. 20
noyabr 1827-ci ilde Rusiya ve Osmanli imperiyalar1 arasinda Navarin
(Peloponnes yarimadasinin cenubunda yerloson Navarin gohori) daniz
doyiisii bas vermisdir. Bu miihariba naticesinde miittafiq qiivvelar (Birlogmis
Krallig, Fransa vo Rusiya imperiyas1) Osmanlilar1 maglub etmisdirlor. Bir
ildon sonra, yoni 1828-1829-cu illorde yenidon Osmanli imperiyasmin
maglubiyyeti ilo naticelonan daha bir Rus-Osmanl miiharibasi bas vermisdir.
Hamin miiharibays ise 1829-cu ilde Odirne siilh miiqavilesi ilo son verildi.
9dirne miiqavilasinin asas shamiyyati ondan ibaratdir ki, bu miigavilanin X
maddosi ile Osmanli dévlati Ingilters, Fransa ve Rusiya arasinda Londonda
imzalanan 6 iyul 1827-ci il tarixli miiqavilani ve onun icrasina dair 22 mart
1829-cu il tarixli miiqaviloni gebul etmsli olmusdur. Osmanli dovlsti
Ingiltors, Fransa ve Rusiya niimayandaleri ilo miiqavilenin tesdiq edilmis
niisxslerinin miibadilssinden sonra Yunamstanla bagl ssrencamin heyata
kecirilmasi ticiin niimayands heysti toyin etdi.® Bununla da Yunarstan
Respublikas1 London protokolundan sonra 22 yanvar/ 3 fevral 1830-cu ilds 6z
miistaqilliyini alde etdi.’

Goriindiiyti  kimi, Yunanistana Peloponnes yarimadasinda verilan
miistaqillik, London protokollar1 ve miittefiglarin Egey denizindaki iqtisadi

6 Edward Hertslet, Ed., The Map Of Europe By Treaty, (London: Harrison And Sons, 1891), Vol. I,
769-774, reprinted in Alfred J. Bannan & Achilles Edelenyi, Eds., Documentary History of Eastern
Europe, (New York: Twayne Publishers, 1970), 126-132.

"Yeno orada.

8 Serafeddin Turan, 1829 Edirne Antlasmast, 1 Ankara Universitesi Dil ve Tarih-Cografya Fakiiltesi
Dergisi 111, 140 (1951).

® Ministry of Foreign Affairs of the Hellenic Republic, International Treaties and Protocols,
https://200years.mfa.gr/en/international-treaties-en/ (son baxis 25 may 2022).

182


https://200years.mfa.gr/en/international-treaties-en/

May | 2022 Beynoalxalq Umumi Hiquq

maraqlar1 miibahisenin tarixi koklarini formalasdirmisdir. Mahz bu tarixden
etibaran Yunarnustan bes asr sonra yeniden Egey denizinin bezi hissalarina
noazarat etmoayo baglamisdir.

B. 1913-cii il London miiqavilasi

Birinci Diinya Miiharibasi arafasinds (1914 - 1918) diinyanin bir ¢ox strateji
regionlarinda gorginlik artmaqda idi. Bels gorginliyin hokm stirdiyti
bolgalardan biri ds, heg siibhasiz ki, Balkan yarimadasi idi. Bu veziyystden
istifade edan Rusiya imperiyas1 Osmanlini zaiflotmak, su yollar tizerindoki
niifuzunu azaltmaq ve onlar1 Egey denizi iizerinde nezaratden moahrum
etmak ticlin Balkan yarimadasinda yasayan xalqlart Osmanliya qars: tohrik
etdi. Naticods, Rusiya imperiyasimin dastayi ilo Bolqgaristan, Yunanistan,
Serbiya vo Monteneqro Osmanlilara garsi Birinci Balkan Ittifaqim qurdular.
Onlar 7 iyul 1912-ci ilde Osmanlilara qars1 miiharibays basladi ve 1913-cti il
mayin 30-da onu London miiqavilesini imzalamaga moacbur etdilor (bu
miiqavile, aslinde, Osmanl dovlati tigiin kapitulyasiya akt idi).

Birinci Balkan Miiharibasi neticesinde Osmanlilar hem boezi torpaq
orazilarini, ham da Egey denizinin bazi hissalarine nazarati itirdilor. London
miiqavilesi 1913-ctii il mayin 30-da 7-ci maddads nozarde tutulmus asagidaki
sortlors uygun olaraq bagland1:'’

i. “[Osmanhilar] Balkan miittafiqlarina Egey donizindaki Maritsa cayinin mansabi

yaxmhgindak: Enosdan Qara donizdoki Midiyaya qadar ¢okilmis xattin o

tarafindaki Avropa qitasina aid olan arazilarini vemisdir;

it. Albaniyanin statusu va sarhadlori boyiik dovlatlar tarafindan miiayyon edilmali

idi;

iti. [Osmanli imperiyasinin] Sultan: Krit adasini va ada ila bagl biitiin suveren

hiiquqlarimi miittafiqlara giizast etmisdir;

iv. Egey danizindaki adalarin (Kritdon basqa) taleyi va Afon dagimin statusu ila

baglr qarar boyiik dovlatlorin 6hdasina buraxilmisdir”.

Stabil ve miiasir deniz donanmasi, o ciimladen sabit hokumati olmayan
Osmanl:1 dovlsti tiglin Egey denizi tizerinds veziyyset getdikca pislesirdi. Buna
baxmayaraq, London miiqavilasinin on alverigsiz torafi Tiirkiyenin Egey
danizinin cenub va garb hissasinden ¢ixmaga macbur edilmesi idi. O tarixdsan
bu giina gadar Tirkiys bu bolgslar tizerindaki niifuzunu tam goakilds barpa
eda bilmamisdir.

Nahayet, London Miiqavilssinin (1913) tiglincii bendinds qeyd edildiyi
kimi, Krit adasimn da itirilmasi Tirkiyenin Egey denizi vasitasilo Araliq
danizina ¢ixisint mahdudlasdirmisdir.!

10 The Treaty of London (1913). Burada bax:
https://www.mtholyoke.edu/acad/intrel/boshtml/bos145.htm (son baxis 22 may 2022).

1 Harvard Law Library, Handbook on Diplomatic History, Europe, Asia, Africa, 1870-1914, 430
(1920). Burada bax:
https://archive.org/details/handbookfordipl01hersgoog/page/n6/mode/2up?view=theater (son baxis 25

may 2022).
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C. 1920-ci il Sevr va 1923-cii il Lozanna miiqavilslari

Birinci Diinya Miiharibasinin dagidici naticelerinden sonra yeni diinya
nizami qurulmaga baslanmisdi. Yeni nizam qalib dovlstlars, yeni Antanta
Ugliisiine: Boyiik Britaniya, Fransa ve Rusiya (daxili bohran sebeabinden
Rusiya Birinci Diinya Miiharibasinin yekunlarina hasr olunmus danisiglar
masasinda istirak etmadi) meglub Olkalori, yani Almaniya, Avstriya-
Macaristan (hor biri ile ayri-ayriligda miigavils baglandi), Osmanli imperiyasi
va Bolqaristani1 6ziinde agir sortleri ehtiva eden miiqavilelor imzalamaga
macbur etdilor. Bu miigavilalar toplusu bes miiqaviloni 6ziinds birlasdiran
Versal-Vasinqton sistemi adlarnirdi:

i. Almaniya ilo Versal miigavilasi (1919-cu il);

ii. Avstriya ila Sen-Jermen miiqavilasi (1919-cu il);

iii. Bolgaristanla Neyi miiqavilasi (1919-cu il);

iv. Macaristan ilo Trianon (1920-ci il);

v. Osmanlilarla Sevr miigavilasi (1920-ci il) imzalanmgdar.

Osmanlilarla baglanan Sevr miiqavilesi (1920) Osmanli imperiyasinin
arazisinin Boytiik Britaniya, Fransa, Haliya, Yunanistan ve ermanilar arasinda
boliinmasini nazards tuturdu. Sevr miiqavilesi 13 hissaden, timumilikds ise
433 maddaden ibarat idi. Qeyd etmok lazimdir ki, bu miiqavilo Lozanna
danisiglar1 zamani bels hall edils bilmayen vo bu giin do miibahiss moévzusu
olaraq qalan bir sira mithiim maqamlar1 6ziinde oks etdirirdi. Sevr
miiqavilesinin bazi vacib maddalari asagidaki kimidir:!?

a) Sevr miiqavilasinin ikinci hissasi Tiirkiya oarazisinin va sarhadlorinin

miiayyanlagdirilmasina hasr olunmugdur. Miiqavilonin 36-c1 maddasina asason

Antanta dovlatlori Tiirkiyonin paytaxt olaraq Istanbul iizarindoki “mohdud”

hakimiyyatini tanwyirdi. Burada “mahdud” ifadasinin isladilmasi tasadiifi deyildir,

ciinki  Istanbul ~ bogazlari iizarinds  hakimiyyat ~ bolgiisiinii, bogazlarn

tohliikasizliyini va gamilorin kegidini tanzimlomak iiciin Sevr miiqavilasinda 25

madda nazarda tutulmusdu (37-don 61-2 qadar). Adigokilon maddalarda, habela

161-ci maddada birmanali sakilda geyd olunurdu ki, bogazlarin tahliikasizliyi va
onlarin idara olunmas: xarici polis tarafindan hayata kecirilmoalidir. Polis heyatinin

tarkibi iso ABS va Antanta dovlatlari torafindon miiayyon edilmoali idi;

b) Miigavilonin 48-ci maddasi 5 adamn — Limni (Lemnos), Imraz

( Gb’kgeada/fmbros), Semandirek (Samotrace), Bozcaada (Tenedos), Midilli (Lesbos)

adalarimin Yunanistana verilmasini nazorda tuturdu;

c) Miigavilonin 84-cii maddasi daha 4 adamin Yunanistana verilmasini nazarda

tuturdu — Samotras, Sakiz (Chios), Sisam (Samos), Nikarya (Ahikerya);

¢) Nohayat, Sevr miiqavilasinin 122-ci maddasi bir qrup adalart Italiyanin

hakimiyyatina vermak magsadi dasiyirdi. Bu qrup “on iki ada” adlanmir. Oslindo,

bu adalar Italiyaya Tiirk-Italiya miiharibasindon sonra (1911-1912) Usi

12 The Treaty Sévres (1920). Burada bax: https:/ttk.gov.tr/wp-content/uploads/2016/11/6-Sevr.pdf
(son baxis 26 may 2022).
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miiqavilasinag (1912) asasan verilmisdi. Usi miiqavilasinin 2-ci maddasina asasan

Osmanlilar qosunlarini isgal edilmis adalardan (“On iki ada”) ¢okmaya

razilasdilar.® Bu miiharibadon sonra Italiya miiasir Liviya arazisinda

miistamlokalor alda etdi.

Sevr miiqavilasi Tiirkiyenin menafeyine zidd oldugu tiglin tiirk millati
Mustafa Kamal Pasamin bascilii ilo istiglaliyyst ugrunda miiharibays
basladi. Tiirkiye dord illik miiharibanin naticesinds (19 may 1919 — 24 iyul
1923)1 24 iyul 1923-cii ilde Lozanna miigavilasinin baglanmasina nail oldu.
Lozanna miiqavilasi bir teraofdon Tiirkiye, digar tarafdon Britaniya imperiyasi,
Fransa, Italiya, Yaponiya, Yunamstan ve Ruminiya hokumeatlori arasinda
baglanmisdir. Bu miiqavils isa 143 maddadan ibarat idi. Homin miigavilenin
Egey donizinin boliinmasi ve delimitasiya miibahisasi ilo slagedar olan
maddoalari iso asagidakilardir:

a) Lozanna miigavilasinin I bélmoasi, iimumi olaraq, arazi masalalarini tanzimlayir

va Tiirkiya ila qgongular: arasinda sarhadlari miiayyon edir;

b) Lozanna Miigavilasinin 15-ci maddasina asasan Tiirkiya Italiyamin xeyrina

asagidaki adalardak: biitiin hiiquglarindan imtina edir:

Isgal altinda olan Astampalya (Astropaliya), Kodos (Rodos), Kalki (Calki),

Skarpanto, Kazos (Casso), Piskopis (Tilos), Misiros (Misyros), Kalimnos

(Kalimnos), Lkros, Patmos, Lipsos (Lipso), Sombeki (Simi) va fstankb'y (Kos)

adalar1 va onlara baglr adaciqlar, habela Meis (Castellorizo) adalar1.

Maraghdir ki, adigokilon adalar 1912~ci ilda Usi miiqavilasindan sonra Italiyaya

verilmisdi. Tiirkiyanin bu adalar iizarinda Italiyamin hakimiyyatin va nazaratinin

davam etmasina raziliq vermasinin asas sababi Yunamistan tohliikasi idi. Noatica
etibarila Tiirkiya Egey donizinda Yunamstandansa, Italiyanin varligina iistiinliik
verdi;

c) Qeyd etmok lazimdir ki, Italiyann safiri Q. C. Montanya ilo Lozanna

Konfransinda Tiirk Niimayandaliyinin bascist Ismat Inonii arasinda maktub

yazismalar: Meis adasinin (Castellorizo) silahsizlasdirilmasinda miihiim rol

oynamsdir. Q. C. Montanya ila Ismat Indnii arasindaki yazismalardan, daha dagiq
desok, 4 iyun va 24 iyun 1923-cii il tarixli moktublarda Italiyaya verilmis Meis
adasinin heg bir halda harbilagdirilmayacayi gatilasmisdi;

¢) Lozanna miigavilasinin 14-cii maddasi ilo Tiirkiya Imroz (Gokceada) va

Bozcaada adalar tizarinda tam suverenliyinin tanminmasina nail oldu;

d) Lozanna miigavilasinin 12-ci maddosi ila taraflar miivafiq olaraq Tiirkiyanin

Imroz, Bozcaada va Tavsan adalar: tizarinda salahiyyatlarini tamdilar. Oslinda, bu

adalarin  Tiirkiyanin tohliikasizliyi, iqtisadi alagalori va reputasiyast iigiin

miistasna ahamiyyati 18 mart 1915-ci il Canaqqala zafarindon qaynaglanir. Bu
adalarin cografi movqeyi onlarin stratejik ahamiyyatini daha da artirir. Bela ki,

13 The Treaty of Ouchy (1912). Burada bax: https://ttk.gov.tr/wp-content/uploads/2016/11/11-
Usi_Baris_Andlasmasi.pdf (son baxis 26 may 2022).

14 Mustafa Oral, Tiirk Kurtulus Savasi'nin Tarihsel Konumu, Tarih ve Giince, 1 Atatlrk ve Trkiye
Cumhuriyeti Tarihi Dergisi 3, 6 (2018).
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Istanbul bogazlarina (Bosfor va Dardanel) cox yaxin yerlasan adalarin yunanlarin
nazaratinda olmasi tiirklor iiciin boyiik tahliiko potensialina malik idi. Bu sababla
da Tiirkiya bu adalar iizarinda heg bir halda giizasta getmadi. Buna baxmayarag,
Tiirkiya bu ii¢ ada miiqabilinda Sarqi Araliq donizi adalari, xiisusilo da, Lemnos,
Samotraki, Lesbos, Sakiz Adasi, Samos va Nikariya adalar: iizarinds Yunanmstanin
suverenliyini tanmimaga razilasdi.
e) Nohayat, Lozanna miiqavilasinin 6-c1 maddasinda arazi sulari masalasi
gostarilmisdir. Maddada qeyd edilir ki, cayin va ya aximin sahillorina gora deyil,
yatagina g0ra miiayyan edilon sarhadina galdikda, bu Miiqavilonin anlayislarinda
istifada olunan yataq (“course”) va ya kanal (“channel”) ifadalori gamigilik diciin
istifada edilmayan caylara miinasibatda su yatagimin va ya onun asas qolunun,
gomicilik diciin istifada edilo bilon caylara miinasibatdo isa asas navigasiya
kanalinmin orta xattini bildirir. Bununla bela, yataq va ya kanalda bas vera bilacak
dayisiklikda sarhad xattinin yuxarida qeyd olunan gqaydadaki xatto riayat
etmasinami, yoxsa miivafiq yataq va ya kanalin bu Miiqavilonin qiivvaya mindiyi
andaki vaziyyatina gora doqigliklomi miiayyanlasdirilacayina qarar vermok
salahiyyati Sorhad Komissiyasina aid olacaqdir. Bu Miigavilada oksi ila bagl
miiddaalar olmadiqda, sahildon ii¢ mil masafada yerlasan ada va adaciglar sahilyani
dovlatin sarhadina aid edilir.
Sonuncu maddaya asasen no Tiirkiys, ne do Yunanistamin yurisdiksiya
moasalasinda bir-biri ilo problemi olmusdur. fkinci Diinya miiharibasinden
sonra ise hadisenin gedisat1 doyismisdir.

C. 1947-ci il Paris miiqavilasi

Ikinci Diinya miiharibasi 1947-ci ilds Paris Siilh Miiqavilssi ilo basa gatd1
va yeni diinya rejimi quruldu. Bu da Tiirkiys ve Yunamstamun Egey
denizindaki maraqlarina ve onlarin yurisdiksiyasina 6z tasirini gostarmisdir.

Ikinci Diinya miiharibesi tarixin an dehsatli hadisalerinden biridir. Bu
miiharibs 1939-cu il sentyabrin 1-da'® fasist Almaniyasinin Polsam isgal
etmosi ilo baglandi1'® ve 2 sentyabr 1945-ci ilde “USS Missouri” doyiis
gomisinds “Kapitulyasiya Akt1”-nin resmi imzalanmasi ilo resmi olaraq
biitiin diinyada basa ¢atd1.!” Naticeds ise Birlagsmis Millstlar Tegkilat: (bundan
sonra - BMT),'® Simali Atlantika Miiqavilesi Tagkilat: (NATO)! ve Beynalxalq
Odalat Moahkemasi®® kimi boyiik beynslxalq teskilatlar yaradilmigdir.
Hamginin bu miiharibaden sonra “Soyqirim cinaystinin qarsisinin alinmasi
vo cozalandirilmast hagqinda” Konvensiya,? Umumdiinya Insan Hiiquglar

15 Britannica, World War 11 summary (2021), https://www.britannica.com/summary/world-war-ii
(son baxis 26 may 2022).

18 Yens orada.

17Yens orada.

18 BMT Nizamnamosi (1945).

19 Simali Atlantika Miigavilosi (1949).

20 |CJ History. Burada bax: https://wwuw.icj-cij.org/en/history (son baxis 25 may 2022).

2L “Soyqirim cinayatinin qarsisinin alinmast va Cozalandirilmasi haqqinda” Konvensiya (1951).
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Bayannamasi*? ve s. kimi miihiim beynalxalq sanadlar ds gebul edilmisdir.

Tkinci Diinya miiharibasinin baglangicinda Tiirkiys Ingiltors ve Fransa ile
ittifaq quraraq onun movqgeyinin Qarb ils tist-listo diisdiiylinii gostormisdir.
Buna baxmayaraq, Tiirkiyenin miiharibs dovriindeki xarici siyaseti
miiharibanin sonunda onu diinya siyasatinds tok qalmaga siiriiklomis, SSRI-
nin tohdid ve talablori ilo {iz-lizo qalmasina gatirib ¢ixarmisdir. Tiirkiye bu
cir tohliike garsisinda Qorbe yaxinlasmaga ve ondan destok almaga
calismisdir. O ciimladon Tiirkiye BMT-nin qurulacagi San Fransisko
Konfransina gatilmagq tigiin 23 fevral 1945-ci ildo Almaniya vo Yaponiyaya
garst miitharibe elan etmis, lakin faal miiharibays qosulmamisdir.?

1941-ci ilin may ayindan etibaron Egey denizinde almanlarin va
italyanlarin nazarstinds olan adalar1 nazars alsaq, Egey donizinin tamamils
nasist bloku terafinden isgal edildiyi anlasilir. 18 iyun 1941-ci ildo Almaniya-
Tirkiye hiicum etmoamse pakti barods miizakiralor davam edarken on iki
adamin bir hissesinin almanlar terafinden Tiirkiyeys verilmosi de daxil
olmagla bu iki dovlst arasinda bezi gizli protokol damisiqlar: da aparilmisdir.
Buna abaxmayarag, Iraqda veziyyat ingilislorin xeyrina bitmis, eloco da silah
va canli qlivvenin gondarilmasi ehtiyaci aradan qalxdigina gore bu masalo do
0z-0ziino baglanmisdir.

On iki ada ilo bagh an maraqli tekliflorden birini losif Stalin giindema
gotirmisdir. Belo ki, o, 16 dekabr 1941-ci ildo Moskvada Birlegsmis Kralligin
hamin dévrdeki Miiharibs iizro dovlst katibi olan Antoni Eden ilo goriisde
Egey denizinds Yunanistan {i¢iin shomiyyatli olan adalardan basqa Rodos va
12 adamin Tirkiyeye verilmoali oldugunu soylomisdir. Tiirkiyanin
Moskvadaki safiri Heydar Aktayin da tesdiqlediyi bu agiqlamalar barade
Ankara da 6z novbosinde belo hesab etmisdir ki, bu soxavatli toklifin
arxasinda ya bogazlarla bagl bazi talablar, ya da Tiirkiyeni miiharibaye calb
etmok fikri vardir.”

ABS-nin faktiki olaraq miiharibays qarismasindan sonra pozulan tarazlig:
0z xeyrina cevirmaye calisan Almaniya 1942-ci ilin avvelinde Yaxin Serq
neftini do ale kecirmoak niyystinds idi. Almaniya Tiirkiyenin fasistlorin
torafinds miiharibaye qatilacagy taqdirds isgal etdiyi bazi Egey adalarimmn
Tiirkiyaye verilo bilaceyini taklif etss ds, bu toklif novbeti dafe Tiirkiys
hokumeoti torafindon rodd edilmisdir.?

29 aprel 1942-ci ilds Salzburqda Benito Mussolini ile gortisan Adolf Hitler
Tiirkiyani nasist ittifaqmda miiharibaya colb etmak maqgsadils italiyanin isgal
etdiyi Egey adalarimin bir hissesini Tiirkiyaye vermoyi toklif etss dbs,

22 Umumdiinya Insan Hiiquglar1 Bayannamasi (1948).

23 Yeter Menges, Ikinci Diinya Savasi 'nda Mentese (Rodos, 12 Ada ve Meis) Adalari, 34 Cagdas
Tiirkiye Tarihi Aragtirmalar1 Dergisi 279, 298 (2017).

24 Yeno orada, 292.

25 Yeno orada.

%6 Yenos orada.
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Mussolini bunu rodd etmisdir.?”

Yuxarida qgeyd edildiyi kimi, Tiirkiye miiharibonin davam etdityi
miiddatds dafalorlo xosmaramini niimayis etdirmisdir. Buna baxmayaragq,
1947-ci ilde miiharibenin sonlandirilmasi ve bundan irali gelon masalalori
tonzimlamak magsadile baglanmis Paris Siilh Miiqavilssi ilo Egey adalarmin
[taliyadan alinaraq Yunanistana verilmasina dair gerar verilmigdir. Bu barada
Paris Stilh Miiqavilesinin 14-cti maddasinde geyd edilmisdir:

“1. Italiya bundan sonra qeyd olunan “Dodecanese” adalart (“on iki ada”), yoni

“Stampalia”  (“Astropalia”), “Rhodes” (“Rhodos”), “Kalki" (”Xarki”),

“Scarpanto”, “Casos” (“Casso”), “Piscopis” (“Tilos”), “Misiros” (“Nisyros”),

“Calimnos” (“Kalimnos”), “Leros”, “Patmos”, “Lipsos” (“Lipso”), “Simi”

(“Sym”), “Cos” (“Kos”) va “Castellorizo” adalari, elaca da bitisik adaciglart

iizarindaki suverenliyini tam hacmda Yunanistana verir;

2. Bu adalar silahsizlasdirilmalr va bela do saxlamilmalidir;

3. Bu adalarin Yunanistana verilmasini tanzimlayan prosedur va texniki masalalar

Boyiik Britaniya va Yunanistan hokumoatlori arasinda razilasma ila miiayyan

edilacak va bu Miigavila giivvaya mindikdan sonra 90 giindan gec olmayaraq xarici

olka gosunlarimin gixarilmasi ila bagl tadbirlor goriilacakdir”.

Paris miiqavilssi ilo Yunanistan ve Tiirkiye arasinda Egey denizindaki
adalarin bolgiisii masalasi sona ¢atmisdir. Homin tarixden beri ne Tiirkiys, na
do Yunanistan he¢ bir adani resmi ve ya beynolxalq miiqavile ilo 6z
yurisdiksiyasina tabe eds bilmisdir.

1. Sonraki damsiglar

Tiirkiys ve Yunanistan arasinda “soyuq miihariba” 1947-ci ilden sonra
baglanmisdir. Bununla bels, 1952-ci ilde har iki 6lke eyni vaxtda NATO-ya
gebul edilmis ve natice etibarilo Egey donizindaki adalar {izarinds hakimiyyaet
bohraninin harbi “halli” ehtimali xeyli azalmigdir.?

Iki 6lke arasinda gorginliys sebab olan asas problem Lozanna (1923) ve
Paris (1947) miiqavilalerine uygun olaraq adalan silahsizlasdirmali olan
Yunanistanin bunun tam osksini heyata kecirmasidir.

1960-c1 illords Yunanistan adalar1 herbilosdirmays baglamis, bununla da
iki Olkenin arasindaki miinasibetlor keskinlagerek miiharibs veziyyati
haddina c¢atmisdir. ABS-nin bas vero bilocok harbi amsaliyyata olan
miinasibati 5 iyun 1964-cti ilde Ankaraya gatan prezident Lindon Consonun
(ABS-nin 36-c1 prezidenti) bas nazir Ismot Inéniiya gondardiyi maktubda
aydin gokilds catdirilmis ve hemin giin tiglin miimkiin olan harbi emaliyyatin
qarsisini almigdir.?

Digor terafdan, Tiirkiyenin Egey denizinds tohliikesizlikle baghh movqeyi

27 Yeno orada.

28 Member Countries to Nato, https://www.nato.int/cps/en/natohg/topics 52044.htm (son baxis 27
may 2022).

2 Halil Simsek, Ikamet, Ticaret ve Seyrisefain Mukavelenamesi’nin Feshi ve Yunan Uyruklu
Rumlarin Smir Digt Edilmeleri, 5 Yonetim Bilimleri Dergisi 237, 239 (2007).
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kifayat goder aydin idi. Tiirkiys bu masaleni Yunanistanin digqetine ilk dafa
olaraq 1964-cii ilde ¢atdirmis, 29 iyun 1964-cii ilde ise hemin dovlate nota
verarak Rodos ve Kosda tikildiyi miiayyon edilon istehkamlarin tikintisinin
miivafiq miiqavilalora uygun olaraq logv edilmoasini tolob etmisdir.
Yunanistan iso 1964-cii ilin iyulunda verdiyi cavabda miiqavilaloro amal
etdiyini va soziligedon adalar1 méhkemlendirmadiyini bayan etdi.®

1969-cu ilde Yunanistan torafindon Lemnos adasinin harbilssdirilmasi
zamani da oxsar miibahisa yasanmisdi. Bels ki, Tiirkiyanin Yunanistana 2
aprel 1969-cu ilds verdiyi notada Yunanistanin Lemnosda apardig:
harbilogdirma ve infrastruktur islerinin silahsizlasdirilmaya zidd oldugu
bildirilmisdi. Yunanistan ise 10 may 1969-cu il tarixli cavab notasinda
miivafiq miigavilalors hormat etdiyini bildirarak bu adanin hava limaninda
aparilan islorin miilki aviasiya ehtiyaclarini 6demek maqgsadi dasidigini
bildirmisdir.*

Bununla bels, Yunamistamin Enozis plani g¢orgivesinde Kipr adasinda
yasayan tiirklara qarsi hayata kegirdiyi ayri-segkilik vo tocaviizkar siyasati
1974-cti ilde harbi miinaqiseye sebab olmusdur.* Bununla bagh olaraq BMT
Tohliikasizlik Surasi 353 sayli gatnamoeni qobul etmisdir. Baxmayaraq ki, bu
amoliyyat 1960-c1 ilde Boytiik Britaniya, Tiirkiye ve Yunanistan arasinda
baglanan qarantiya miiqavilesine® zidd idi, bu, adadaki tiirk shalinin
miidafiasi ti¢iin zaruri bir addim kimi giymatlondirilmisdir.

“Soyuq miiharibe”nin sonunun yaxmnlasdigt bir vaxtda Tirkiye-
Yunanistan miinasibatlorindaki buzlar sarimaye baslamisdi. Sonraki dovrds
(1974-1988) iki Olke arasinda davam edan dialoglar 1988-ci ilde imzalanan 2
rosmi sonadle miisbat xarakter almaga bagladi. ilk senad 27 may 1988-ci ilde
Afinada xarici iglor nazirlori arasinda imzalanmis vo Anlasma
Memorandumu kimi adlandirilmisdir. Anlasma Memorandumu 5 maddaden
ibarat olmus ve birinci maddasi Tiirkiye ve Yunanistanin qarsiliqht suratde
bir-birlorinin suverinliklorini, hemg¢inin quru, deniz ve hava orazi
biitovlilyiinii tanimas1 maqgsadi dasiyirdi.

Qeyd etmak lazimdir ki, hamin Anlasma Memorandumunun asas maqsadi
siyasi deyil, daha ¢ox igtisadi idi. Yeni har iki 6lke iyulun 7-den sentyabrin 1-
dak — bolgads turizmin pik hadds oldugu miiddast srzinds harbi telimlarin
kecirilmamasi, bu ciir telimlerds miisyyen bolganin tacrid edilmeamasi, uzun
miiddat talim zonalarimin qarsisim almaq {ciin he¢ bir tagebbiisiin
gostarilmemaosi 6hdsliyi gotiirmiisdiir.**

Tkinci senad 8 sentyabr 1988-ci ilde Istanbulda Tiirkiyonin Xarici Islor

%0 Siikrii Giirel, Tarihsel Boyut I¢inde Tiirk — Yunan Iliskileri (1821-1993), 39 (1993).

31 Hiiseyin Pazarci, Dogu Ege Adlarinin Askerden Armdirilmug Statiisii, 53-54 (1986).

32 Glen D. Camp, Greek-Turkish Conflict over Cyprus Conflict, 95 Political Science Quarterly 43, 59
(1980).

33 The Treaty of Guarantee (1960).

34 Memorandum of Understanding between Turkey and Greece (1988).
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Naziri Mosut Yilmaz ve Yunanistan Xarici Islor Naziri arasinda imzalanmis
“Aciq denizlords ve beynalxalq hava mekaninda gozalarin ve insidentlarin
garsisinin alinmasina dair tslimatlar” adlamir. 9slinds, darin analitik
yanasma tolob etmayon ikinci senad sadace olaraq teraflarin beynalxalq
hiiquga ve beynoalxalq adeats, senadlers, qaydalara, telimatlara ve
prosedurlara uygun haraket etmali oldugunu miisyyen etmisdir.*

Goriindiiyti kimi, artiq 200 ilo yaxindir ki, “Egey denizindes Tiirkiye ilo
Yunanistan arasinda sular sakitlosmir”. Mahz bu sebabe gors maqalenin
novboti hisselorinde problemin miimkiin halli yolu oxsar keyslore
asaslanaraq beynolxalq hiiqugq, BOM ve Deniz Hiiququ tizre Beynolxalq
Tribunalinin “¢atiri altinda” arasdirilacaqdur.

II. Cari Vaziyyat (6 Mil)

Tiirkiye ilo Yunanistan arasindaki garginliyin baslica sebabi Yunanistanin
Egey denizindoki arazi sularinu birtorofli qaydada 12 deniz miline qodoer
genislondirmak cohdlaridir.

Lozanna miiqavilesi ilo Egey denizindaki arazi sularmin eni ti¢ deniz mili
olaraq miioyyon edilmisdir. Lakin 1936-c1 ildo Yunanistan orazi sularinin
enini ti¢ deniz milinden alt1 deniz miline gedar artirdi. Homin dévrds hom
Montré Bogazlar Konvensiyasinin imzalanmasi, hem ds Yunamstanla
alagalarin yenice normallasmasi sebabile Tiirkiye bu addim garsisinda sessiz
qalmisdi. Lakin 1964-cti ilde Tiirkiyo Egey doenizindeki vaziyyeti
tarazlasdirmaq moagqsadile arazi sularini alt1 deniz miline gadar artirdi.®

1964-cti ildon sonra Egey denizindaki arazi sularinin bolgtisii tigiin 6 deniz
mili qaydasi tesekkiil tapmis olsa da, Yunanistan 6z arazi sularmi
geniglandirmak va Egey denizinds daha boyiik yurisdiksiyaya sahib olmaq
moagsadils tokliflar irsli stirmiisdiir. Qeyd etmok lazimdir ki, Tiirkiye buna
qarst ¢ixmaqda ve miibahise iso davam etmokdadir.

1995-ci ilde “UNCLOS”-a qosulan Yunanistan bu cehdlarini daha ciddi
sokilds ifads etmaye basladi. Bu zaman Tiirkiye Boyiik Millst Maclisindaki
biitiin partiya niimayandslari 8 iyun 1995-ci il tarixinde hazirladiglar birgs
bayanatla vurgulamigdirlar ki, Tiirkiyenin Egey denizinds miihiim maraglar:
movcuddur. Orazi sulari tizre 12 deniz milinin tetbiq edilmasi halinda
Tiirkiys Anadolu yarimadasma hebs olacaqdir. Bir yarimada 6lkasi olan
Tirkiyenin denizlera ve okeanlara Yunamistanin orazi sularindan kegarak
getmasi ise qebuledilmoazdir. Sonda Tiirkiye Boyiik Millst Maclisi yunan
hokumsatinin Egey denizindaki arazi sularini Lozanna miiqavilesi il qurulan
tarazlig1 pozacaq sokilds 6 milden ¢ox genislondirmek gerar1 vermayoacoayina

35 Ministry of the Foreign Affairs of the Republic of Turkey, Guidelines for the Prevention of
Accidents and Incidents on the High Seas and International Airspace (1988). Burada bax:
https://www.mfa.gov.tr/site_media/html/aegean-sea-reference-documents-2.pdf (son baxis 26 may
2022).

36 Osman Yale¢in, 1950 Sonrasinda Tiirk-Yunan Sorun Sahalart ve Gelismeler, 2 Mersin Universitesi
Sosyal Bilimler Enstitlisti e-Dergisi 6, 23 (2021).
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timid etdiyini, bels bir veziyyatin yaranmasi halinda ise Tiirkiyonin mithtim
maraqlarimi qorumaq ve miidafis etmak {iciin harbi baximdan zesruri hesab
edilonlor do daxil olmaqgla, biitiin salahiyyetlorin Tiirkiye Respublikasi
Hokumsatines verilmasini qorara almigdir.%”

A. Delimitasiyaya Tiirkiyanin yanasmasi

Tirkiye 6z movgeyini osaslandirmaq {igiin, ilk novbads, bazi riyazi
hesablamalardan istifade edir. Bels ki, Egey denizindoki erazi sularimn 6
daniz milinden 12 deniz miline gadar artirilmasi halinda Yunanistana maxsus
orazi sulari ex parte® olaraq artmis olacaqdir. Egey danizindaki arazi sularinin
hazirki bolgilisii vo 12 deniz milindon sonraki bolgiisii do asagidak: faiz
nisbatinda olacaqdir:

a. Hazirki agiq doniz, yoani heg bir 6lkaya maxsus olmayan va har iki 6lkanin heg bir

mohdudiyyat olmadan istifada eda bilacayi sular Egey donizinin 51%-ni ahata edir.

Lakin orazi sulari 12 doniz milina qadar artirldigdan sonra bu, 19%-a qadar

azalacaqdir.

b. Hazirda Tiirkiyanin arazi sular1 Egey donizinin 9%-ni ohata edir. Orazi

sularimin 12 doniz milina qadar artirilmas: halinda Tiirkiyonin orazi sulari iizra

Egey donizindaki arazisi faiz nisbati baximindan o qador da azalmasa da, har hansi

bir tiirk gomisi Tiirkiyanin Egey donizindoki simal limanindan conub limanina

getmoak iigiin Yunamstamn arazi sularindan ke¢moli olacaq va agiq donizlardon
istifada eda bilmayacak. Bundan alava, Tiirkiya yeni bolgii sartlorina gora Egey
donizinda harbi talimlar kecirmak imkanindan mahrum olacaqdir.

c. Yunamstanin indiki arazi sular1 Egey danizinin 40%-ni ahata edir. Lakin arazi

sularimin eni 6 doniz milindon 12 doniz milina qadar artirildiqdan sonra bu ragom

70%-a qadoar artacaqdir. Bu isa bir nov Egey donizinin yunan goliina cevrilmasina

sabab olur.

Bels bir bolgiiniin yaratdigi menfi cohatlari ve qeyri-miitanasib veziyysti
gebul etmayoan Tiirkiye Egey denizinin orta xatt prinsipi ils ortadan
boliinmasini toklif edir. Yunanistan iss bu teklifin naticesinde Tiirkiye
sahillerinin yaxiligindaki “Midilli” (Lesbos), Siam (Samos), Sakiz (Sakiz)
adalarimin tamamile Tiirkiys arazi sular1 daxilinds qalmasina etiraz edir. Bu
halda adalstli vo uygun bir hall tapmaq ti¢tin ndvbeti hisselords beynalxalq
praktika tohlil edilacek ve Egey denizindaki veziyyet nazers alinmagla
adalatli hall yollar taklif olunacaqdir.

B. Delimitasiyaya Yunanistanin yanasmasi
Yunanistanin kontinental self masalasinin mahiyyati ve onun hiidudlari ils
bagh movqgeyi deniz hiiququnun ham miiqavils, hem ds beynslxalq adst

37 Tukiye Buytk Millet Meclisi Tutanak Dergisi, 121-ci Birlesim, 136 (1995). Burada bax:
https://wwws5.tbmm.gov.tr/tutanaklar/ TUTANAK/TBMM/d19/c088/tbmm19088121.pdf (son baxig 3
iyun 2022).

38 Merriam-Webster, Ex parte, https://www.merriam-webster.com/dictionary/ex%?20parte (son baxis
3 iyun 2022).
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hiiququnun miiddsalarina asaslanir, bunlar ise asagidakilardir:

i. “UNCLOS” kontinental selfindo minimum eni 200 doniz mili olan sahil

dovlatina sahillar arasinda masafonin buna imkan vermasi sarti ila ipso fakto va ab

initio miistasna hiiquqlar tamin edir. Yunamstan bu Miigaviloni 2321/1995 sayli

Qanunla ratifikasiya etmisdir. Konstitusiyaya gora bu Miiqavila yeni gqanun

avvalki qanunu avaz etdiyi kimi har hansi aks miiddaan: avaz edir;

ii. "UNCLOS"-un 121-ci maddasinin 2-ci bandina uygun olaraq biitiin adalarin

arazi sularina, bitisik zonaya, miistasna igtisadi zonaya va kontinental selfo malik

olmagq hiiqguqu vardir. Bu zonalar Konvensiyamin iimumi miiddaalarina uygun
olaraq miiayyan edilir. Bu timumi gayda hom da adat hiiququdur va ona gora da

Konvensiyaya gosulmayan dovlatlar iiciin macburidir. Buna g0ra da biitiin Yunan

adalar: Konvensiyaya uygun olaraq kontinental selfo malikdir;

iii. Bu carcivada kontinental selfin delimitasiyasi masalasi yalmiz Yunanistan

adalarimin - Tiirkiyonin qarsisindak: sahillori ila  Tiirkiya sahillari arasinda

qaldirilir;

iv. Delimitasiya metoduna galdikda, Yunamstanin gati mévgeyi ondan ibaratdir

ki, bu delimitasiya barabar masafa/median xatt prinsipi ila idara olunan beynalxalg

hiiquga asaslanmalidir.

Bununla slagodar qgeyd olunur ki, 4001/2011 sayli Qanunun 156-c1
maddasine (Hokumat Qoazeti A" 179 — “Elektrik vo qaz enerjisi bazarlarinin
istismari, karbohidrogenlarin kosfiyyati, hasilati1 vo Otiirtilmesi sebokalori
ticlin va digar miiddsalar {i¢iin”) asasen qonsu dovlastlarle delimitasiya sazisi
olmadiqda, kontinental selfin xarici serhadi Yunanistan sahillori ilo bu
sahillarin aksine vo ya onlara bitisik olan sahillor arasindaki orta xattdir.*

1. Yunamstan arxipelaq dévlatidirmi?

Maraqhdir ki, hatta arxipelaq sozii** qadim ve orta esrlorde yunanlar
tarafinden Egey danizine verilon ad olmusdur. Yunanistanin 6ziinii arxipelaq
dovlasti kimi tanimasi ve arazi sularini arxipelaq dovlsti prinsiplari asasinda
miiayyan etmasi iki 6lks arasinda miibahiss moévzusudur.

“Yunanistanin arxipelaq dovleti olub-olmamas1” sualinin cavab: birbaga
“xeyr”-dir. Ciinki dovletin arxipelaq statusu “UNCLOS”-a uygun olaraq
miiayyen edilmslidir. “UNCLOS”-un 46-c1 maddasine asasen:

(a) “arxipelaq dovlati” tamamila bir va ya bir neca arxipelaqdan ibarat olan va digar

adalar1 shata eda bilon dovlat demokdir”.

Goriindiiyti kimi, arxipelaq dovletlari tamamils arxipelaglardan ibarast
olmalidir. Ikinci hissads “UNCLOS” arxipelaqin torifini verir:

39 Greek-Turkish Dispute over the Delimitation of the Continental Shelf (2018),
https://www.mfa.gr/en/issues-of-greek-turkish-relations/relevant-documents/delimitation-of-the-
continental-
shelf.html#:~:text=Greek%2DTurkish%20disputes%200over%20the,islands%20in%20the%20Eastern
%20Aegean (son baxis 25 may 2022).

40 Merriam-Webster, Archipelago, https://www.merriam-webster.com/dictionary/archipelago (son
baxig 26 may 2022).

192



May | 2022 Beynoalxalq Umumi Hiquq

(b) “arxipelaq” adalarmn hissalari, bir-biri ila alagali sular va digar tabii obyektlar
daxil olmagqla, bir-biri ilo o gadar six alagali olan adalar, sular va dziinamaxsus
cografi, iqtisadi va siyasi qurum tagkil edon va ya tarixon bela hesab olunan digar
tabii obyektlor demakdir”.

Gortindiiyti kimi, Yunanistan Konvensiyanin talablorina cavab vermir vo
onu arxipelaq dovlati hesab etmak olmaz. Odur ki, 2001-ci ilds hazirlanan ve
215.000 kvadrat kilometr arazisi olan Egey denizinin yalniz 9%-dan ¢oxunda
Tirkiyenin hakimiyyetinin taminmasini nazeards tutan Sevilya xaritasi gobul
edils bilmaz.*

Noahayot, yuxarida geyd olunan “UNCLOS”-a asaslanan qaydalardan irali
golorok geyd etmok lazimdir ki, Indoneziya, Yamayka, Filippin, Fici, Baham
adalar1 kimi dovlatlar arxipelaq dovlati kimi taninir.*?

III. Miibahisa taraflarinin bir-birins zidd hiiquqi

movqelari

Bu giin global iqtisadiyyat denizlorden ve okeanlardan asil1 veziyyetdadir.
Bels ki, diinya ticaratinin 80%-dan ¢oxu daniz yolu ils hayata kegirilir. Slava
olaraq geyd etmok lazimdir ki, aksar inkisaf etmakda olan 6lkalar {igiin bu
faiz daha ytiksokdir.*

2021-ci ilde beynslxalq ticarstin timumi hacmi rekord hadds c¢ataraq
28.500.000.000.000 ABS dollar1 hacminds olmusdur.** Tabii ki, bu nahang
ticarot hocmini tonzimlomoak, Olkelorin danizlordaki suverenliyini barqerar
etmok, beynalxalq sulari bolmoak ve tohliikesizliyi tomin etmak magsadils
miixtalif konvensiyalar qobul edilmisdir. Ilkin olaraq 24 fevral — 27 aprel 1958
tarixlari arasinda Cenevradea BMT-nin Daniz Hiiququ Konfrans: kegirilmis va
dord konvensiya — “Orazi sular1 ve ona bitisik zona haqqinda”, “Kontinental
Self haqqinda”, “Acqiq denizler haqqinda”, “Acqiq denizin ehtiyatlarinin
miihafizasi hagqinda” Konvensiyalar qabul edilmisdir.*

Daha sonra 10 dekabr 1982-ci ilde deniz hiiququna dair an tokmil
beynolxalq hiiquqi senad — Birlagmis Milletler Tegkilatinin “Daniz Hiiququ
haqqinda” Konvensiyast qebul edildi. Bu giin 168 dovlet hemin
Konvensiyanin istirak¢isidir. Bununla bels, Amerika Birlosmis Statlars,
Tiirkiyoe, Israil, Qazaxistan vo Tiirkmenistan kimi dovletlor halo do bu
Konvensiyaya qosulmayan 6lksler sirasindadir.*® Diger terafden, Yunanistan

41 Murat Kagan Kozanhan, Enerji Politikalar: ve Giivenlik Baglaminda Dogu Akdeniz, 1 Anadolu
Strateji Dergisi 55, 64 (2022).

42 Kevin Baumert, Brian Melchior, Practice of Archipelagic States: A Study of Studies, 45 Ocean
Dev. & International Law 60, 63 (2015).

43 United Nations, Review of Maritime Transport 2021, 147 (2021).

* UNCTAD, Global Trade Hits Record High of $28.5 Trillion in 2021, but likely to be subdued in
2022 (2022), https://unctad.org/news/global-trade-hits-record-high-285-trillion-2021-likely-be-
subdued-2022 (son baxis 26 may 2022).

45 United Nations Conference on the Law of the Sea, 24 February — 27 April 1958,
https://legal.un.org/diplomaticconferences/1958 los/ (son baxis 3 iyun 2022).

46 United Nations Convention on the Law of the Sea, Overview (1982). Burada bax:
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“UNCLOS”-u 10 dekabr 1982-ci ilde imzalamis ve 21 iyul 1995-ci ilds
ratifikasiya etmisdir.*

Magqalenin ndvbati hisselerinde “UNCLOS”-un tetbiginin miimkiinliyt
va bu istiqamatda 6lkalarin irali stirdiiklari arqumentlor tohlil edilocakdir.

A. Yunanistan Birlosmis Millatlor Toaskilatinin “Daniz

Hiiququ haqqinda” Konvensiyasina istinad eds bilarmi?

Yunanistan 12 mil qaydasimn tetbiq edilmasi fikrini hor fiirsatds irali
sirmayos c¢aligsa da, daim Tiirkiyonin bu movzuda movqgeyini
doyisdirmemisdir. Yunanistan 6z movqgeyini 1982-ci ildo imzalanan ve
Tirkiyonin taraf olmadig1 “UNCLOS” vasitesile asaslandirmagq istayir ve bu
konvensiyani miibahisenin halli {i¢iin normativ hiiquqi baza olaraq goriir. Bu
xtisusda Tiirkiye 6z oks arqumentini “Miiqavilalor Hiiququ haqqinda” Vyana
Konvensiyasinin 26-c1 maddasinda nezards tutulan “pacta sunt servanda”
prinsipi asasinda qurur.*® Belo ki, homin prinsipa gors miiqavilaye teraf olan
subyektlor onun miiddsalarini macburi sakilds ve vicdanla yerine yetirmali
oldugu halda miiqaviloyo teraf olmayan subyektlor ii¢iin he¢ bir 6hdalik
formalagsmir.* Bu sebabdon de Konvensiyarnun miiddealar1 Tiirkiye tiglin
moacburi xarakter dagimur.

B. Konvensiyanin miiddasalar1 beynalxalq adat hiiququ

formalasdirirmi?

Beynoalxalq adeat hiiququ beynoalxalq hiiququn manbalarinden biri kimi
¢ixas edir. Bu magam BOM-in Statutunun 38-ci maddasinin “b” bandinda 6z
oksini tapmigdir.®® Mahkeamanin formalagdirdig1 hiiqugi movqgeys asasen isa
beynalxalq adat hiiququ iki elementdan ibaratdir — 1) dovlatlarin praktikas:
(state practice) vo 2) bu praktikanin dovletin diger praktikalarindan forqli
olaraq dovlet tigiin 6hdalik kimi gabul edilmasi va hiiququn aliliyine xidmat
etdiyi diistincasils tatbiq edilmasi (“opinio juris”).>!

Hazirda Konvensiyanin heam biitovliikde,”> ham de miisyyan hissada®

https://www.un.org/depts/los/convention_agreements/convention_overview_convention.htm (son
baxis 26 may 2022).

47 United Nations Convention on the Law of the Sea, About (1982). Burada bax:
https://treaties.un.org/pages/viewdetailsiii.aspx?src=ind&mtdsg_no=xxi-
6&chapter=21&temp=mtdsg3&clang=_en#enddec (son baxisg 26 may 2022).

48 “Miiqavilsler Hiiququ haqqmnda” Vyana Konvensiyasi, mad. 26 (1969). Burada bax: https://e-
ganun.az/framework/36996 (son baxis 26 may 2022).

49 Oxford Reference, Pacta sun servanda,
https://www.oxfordreference.com/view/10.1093/oi/authority.20110803100300496 (son baxis 26 may
2022).

%0 Beynolxalq ©dalat Mahkemasinin Statutu, mad. 38. Burada bax: https://www.icj-cij.org/en/statute
(son baxis 26 may 2022).

51 North Sea Continental Shelf Case, para. 77.

52 Martin Lishexian Lee, The Interrelation Between the Law of the Sea Convention and Customary
International Law, 7 San Diego International Law Journal 405, 420 (2006).

53], Ashley Roach, Today’s Customary International Law of the Sea, 45 Ocean Development &
International Law 239, 242 (2014).
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beynalxalq adeat hiiququ teskil etdiyini iddia eden hiiqugsiinaslar vardir.
Qeyd etmok lazimdir ki, Konvensiya 6ziinden avvalki beynalxalq senadlorda
yer alan bir ¢ox normalar1 ehtiva etse ds, bezi masalelorle bagli yeni
yanasmalar ortaya qoymusdur. Homin yanasmalar hals de beynalxalq adat
hiiququna ¢evilmayarak yalniz miiqavils 6hdaliyi yaradir.>

Ovvoalki arqumentasiya qaydasina sadiq qalaraq 12 mil qaydasimn
beynalxalq adest hiiququ toskil etdiyini forz etsok bels, “daimi etirazg”
(persistent objector)® bu qaydanin Egey denizinds tetbigini sual altinda
goyacaqdir. Yoni bir suveren dovlet beynoalxalq adat hiiququ formalasmaga
basladig1 andan etibaron homin adats etiraz edibso, bu adat hamin dovlats
miinasibatde 6z moacburi qiivvesini itirir. Bu sebabden 12 mil qaydas:
beynsalxalq adat hiiququ olsa bels, Egey danizinds tatbiq edils bilmaz.% Ciinki
Konvensiyani imzalamaqgdan imtina edon 16 6lkadan biri olaraq Tiirkiya
Egey denizinds 12 mil qaydasina hor fiirsatde qars: ¢ixdigini bayan etmisdir.
1995-ci ilde Tiirkiye Boyiik Millot Maclisinin verdiyi bayanatda masalonin
ciddiliyi bir daha miisahide olunmusdur.

IV. Beynoalxalq Odalat Mahkamasi iizro perspektivlar

Bu hissads Tiirkiye ilo Yunarustan arasindaki Egey miibahisesinin miiasir
tonzimlomsa ¢oar¢ivasi, eloaco do BOM-in orazi sularmin boliinmosi il bagh
analoji  miibahisalors  dair qorarlarinda  hiiquqi  esaslandirmasi
arasdirilacaqdir. Sonda iss gorarlarda oxsar hell mexanizmlarinin tatbiqi

imkanlarina baxilacaqdir.

A. BMT Nizamnamasi (Beynsalxalq Odalat Mahkamasi va

onun yurisdiksiyasi)

Tiirkiys ve Yunamstan BMT-nin 1945-ci il oktyabrin 24-dan, tasis edildiyi
glindan bari BMT-nin tizviidiir.”” BMT-nin {izvii olan dovlstlar hom BMT-nin
Nizamnamasine, hem ds avtomatik olaraq BOM-in Statutuna taraf olurlar.
Belo ki, Nizamnamonin 93-cii maddoasine asasen “Birlasmis Millatlar
Tagkilatinin biitiin tizvleri BOM-in Statutunun ipso-fakto tarafleridir”.%® Daha
sonra 94-cii maddada geyd edilir ki, “Birlogsmis Millstlar Tegkilatinin har bir
tizvii terof oldugu istenilon isde BOM-in qerarmna smal etmoyi o6hdssina
gottrir”.

Lakin qeyd etmak lazimdir ki, BOM-in yurisdiksiyasin qebul etmak tigiin
tokco Nizamnamoaye ilizv olmaq kifayet deyil. Hazirk: is tizre Tiirkiye ila

54 Malcolm N. Shaw, International Law (2021).

%5 Bu prinsip Beynalxalq Odalot Mahkamasi tarafindon “Asylum and Fisheries” islorinds istifads
edilmigdir. Homin prinsipin necs islodiyi, Beynslxalq ©dalat Mahkamasinin ssaslandirmasinin
analizi Uc¢lin bax, James A. Green, The Persistent Objector Rule in International Law, 36.

% Riza Turmen, Whose Sea? A Turkish International Law Perspective on the Greek-Turkish Disputes
(2020), https://www.institutmontaigne.org/en/blog/whose-sea-turkish-international-law-perspective-
greek-turkish-disputes (son baxis 26 may 2022).

57 Member States to UN, https://www.un.org/en/about-us/member-states (son baxis 25 may 2022).

%8 Yuxarida istinad 18.
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Yunanistan arasindaki miibahisenin BOM-a ¢ixarilmasi {i¢lin Mahkomanin
bu massalads yurisdiksiyaya malik olmasi lazimdir. Diger tarafdon BOM-in
yurisdiksiyasi asagida sadalayacagimiz 5 tisuldan birinin tatbiqi ilo mévcud
ola bilar:

i. Xiisusi miiqavila

BOM-in macburi yurisdiksiyasim1 qgebul etmayoan dovletlor aralarinda
xtisusi miiqavile baglayaraq iso BOM-de baxilmasi barade raziliga golo
bilarlar. Mahkomsa bazi islor tizro, masslon, Men Kérfazinda Daniz Sarhadinin
Delimitasiyast (Kanada/Amerika Birlosmis Statlar1), Quru wva Doaniz
Delimitasiyast va Adalar iizorinda Suverenlik (Qabon/Ekvatorial Qvineya),
Gabcikovo-Nagimaros — Layihasi (Macaristan/Slovakiya) ve Simal Donizi
Kontinental Selfi (Almaniya Federativ Respublikasi/Danimarka; Almaniya
Federativ Respublikasi/Hollandiya) islarinde hamin miigavilalaer asasinda 6z
yurisdiksiyasim1 miiayyen etmisdir. Hazirk: isde Tiirkiyonin Mahkemanin
macburi yurisdiksiyasini gebul etmadiyini nazers alaraq miibahisenin bu
tisulla Mahkemaya ¢ixarilmasini an uygun yol hesab edirik.

ii. Koniillii miiddaa

Toroflorin Mahkemonin yurisdiksiyasimi sazis ve ya xiisusi miiqavils
asasinda tanidigr hallardan forqli olaraq, dovletlor BOM-in Statutunun
“kontllt miiddea” kimi de adlandirilan 36-ci maddaesine osaslanaraq
bayannamo veroarok yurisdiksiyani tanimamalarindan irali golir.* Bununla
bagh BOM geyd edir ki, “Mahkemoanin macburi yurisdiksiyasini tanimis har
bir dovlat, prinsipcs, eyni 6hdoliyi qobul etmis har hansi bir ve ya bir neco
diger dovlat barssinds icraat baslatmaq {iciin Mahkamaye orize vermaklsa
Mbahkama qarsisina ¢ixarmaq hiiququna malikdir. Oksins, hamin dovlate
qarst bir ve ya bir neco diger bels dovlst terafinden icraat baslanarsa,
Mbahkamada taref olmagi ohdesine gotiiriir”.® Hazirki isde Yunanistan 14
Yanvar 2015-ci il tarixinds koniillii miiddean1 gebul etmis, lakin Tiirkiys bu
miiddsani hals ds gebul etmamisdir. Mahkemenin yurisdiksiyas1 dovlstlarin
raziligina ssaslanir ve onlar bu yurisdiksiyani mehdudlagdirmaqda (qeyd-
sortla) ve onun ¢ox az hissasini gebul etmakda sarbastdirlar.

Bundan slavs, Yunanistan koniillii miiddsani gabul etmasi ils bagh iig
geyd-gart irali siirmiisdiir. Bunlardan biri Yunanistan Respublikasinin srazisi
tizerinda dovlat serhadleri, suverenliyi, habels onun arazi sularinin ve hava
mokaninin, elaco de hiidudlar ile bagh ireli siirtilacek her hansi bir
miibahisadir.*!

%9 Samuel A. Bleicher, ICJ Jurisdiction: Some New Considerations and a Proposed American
Declaration, 61 Columbia Journal of Transnational Law 61, 62 (1967).

80 Declarations Recognizing the Jurisdiction of the Court as Compulsory, https://www.icj-
cij.org/en/declarations (son baxig 26 may 2022).

61 Declarations Recognizing as Compulsory the Jurisdiction of the International Court of Justice
Under Article 36, Paragraph 2, of the Statute of the Court,
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Maraqhidir ki, hamin geyd-garts gore ham Yunanistan, hem da Tiirkiye bu
geyd-sertden qarsiliqliliq prinsipi ¢ergivesinds istifade etmoak hiiququna
malikdir.®? Bununla bels, Nizamnamonin 36-c1 maddosinin 2-ci boandinden
irali goalon qarsiligliliq prinsipi dovletlere irsli siiriilmiis gqeyd-sortlori gabul
etmayo icaze verir.®® Basqa sozls, onlar bu geyd-sortdan istifade etmayo vo
BOM-in miibahisoys baxmasina raziliq vers bilarloer. Har bir halda, geyd
etmok lazimdir ki, geyd-sertin irali stirtilmasi BOM-in yurisdiksiyasina
manea toratmir.

BOM delimitasiya qeyd-sarti ilo bagli Yunanistana garsi biitiin ittthamlar:
rodd etmalidir. Cilinki bu ciir rezervasiya etibarsizdir. Bels ki:

a) Avtomatik qeyd-sart Beynalxalq ©dalat Mahkamasinin Statutunun

36-c1 maddasinin 6-c1 bandins ziddir

Mbahkomanin yurisdiksiyas1 6lkelorin raziligina asaslanir vo onlar bunu
mohdudlasdirmaqda ve bununla da yurisdiksiyanin az hissesini tamimaqda
sorbastdirler. Lakin bu kicik hisse mahkamanin digar macburi senadlarinin
pozulmas: ilo naticolona bilmaz. Belo bir geyd-sort Beynalxalq ©dalast
Mbohkemasi Nizamnamasinin 36 (6)-c1 maddasine ziddir ve heamin maddadas
geyd olunur: “Mahkemanin yurisdiksiyaya malik olub-olmamas: ilo bagh
miibahise yaranarsa, measalo Mahkemanin gorari ilo hall edilir”.®* Hatta bu
halda belo BOM-in yurisdiksiyaya malik olub-olmamas1 ilo bagh qorar:
Moahkamsa verir, problem isa avtomatik geyd-sortin 6ziinii miihakime etma
xarakterino malik olmas: ilo baghdir.®® Mahkema Oziinti miithakimeanin
naticasinde ortaya ¢ixmis bu anlayis: fealiyyetine de zidd olan® 6hdalik kimi
gobul etmolidir.®” Bu halda, mévcud olan senad {istiinliik toskil edacak,®®
¢linki Mahkama BMT Nizamnamasina ve onun tarkib hissasi olan Statutunun
miiddsalarina uygun olaraq 6z funksiyasini icra edir.*

Bu geyd-sart, hamg¢inin “competence de la competence” prinsipine ziddir va
buna gors da etibarsiz hesab edilmalidir.”” Bu prinsip aydin sekilds miisyyan
edir ki, mahkemea is tizre 6z yurisdiksiyasini miisyyean etmakds azaddir.”

https://treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=I-
4&chapter=1&clang=_en#EndDec (son baxis 27 may 2022).

52 Francesco Parisi, Nita Ghei, The Role of Reciprocity in International Law, 36 Cornell International
Law Journal 93, 93 (2003).

8 Anglo-Iranian Qil Co. Case (Jurisdiction), Judgment of July 22" (1952); Case of Certain
Norwegian Loans, Judgment of July 6" (1957); Interhandel Case, Judgement of March 21st (1959).
84 Yuxarida istinad 50, mad. 36 (6).

% N. Kebbon, The World Court's Compulsory Jurisdiction under the Optional Clause - Past, Present
and Future, 58 Nordic Journal of International Law 257, 260 (1989).

66 R.Y. Jennings, Recent Cases On “Automatic” Reservations to The Optional Clause, 7 The
International and Comparative Law Quarterly 349, 359 (1958).

57 Takeshi Mingawa, The Principle of Domestic Jurisdiction and The International Court of Justice,
19 Hitotsubashi Journal of Law and Politics 9, 23 (1979).

% Yuxarida istinad 18.

% Yena orada.

70 Ibrahim F. I. Shihata, The Power of the International Court to Determine Its Own Jurisdiction, 285
(1965).

L Chittharanjan Félix Amerasinghe, Jurisdiction of International Tribunals, 154 (2009).
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b) Avtomatik qeyd-sart hiiquqi 6hdsliyin yaranmasina mane olur

Bu halda hiiquqgi 6hdsliyin yaradilmas: Yunanistanin 6z goerarindan asili
olacaqdir. Bu geyd-sert Mahkemanin Statutuna ve Nizamnamoays uygun
fealiyyat gostormasini geyri-miimkiin edir. Hom¢inin bu, BOM-in Statutunun
1-ci maddesine” ve Nizamnamenin 92-ci maddesine”™ ds ziddir. Hemin
maddalerin osas ideyas: ondan ibarstdir ki, Mahkeme 06z Statutunun
miiddealarina uygun faaliyyet gostormalidir, ¢tinki BMT-nin asas mahkama
orqani1 va Statutun Nizamnamonin tarkib hissesi olduguna gore™
Nizamnamonin biitiin miiddealar1 Mahkomso ti¢iin do macburidir.” Natico
etibarilo “Mohkama 0z faaliyyat dairasinda yurisdiksiya ilo bagli miibahisalori hall
etmak tigiin 6z Statutunu rahbar tutaraq harakat etmasi iiciin heg bir imkan yoxdur” .76

Mbahkoma homin miiddeanin etibarsiz sayilmasindan basqa foaliyyat
gostora bilmirss, onu etibarsiz hesab eds bilor.”” Mahz buna goradir ki,
“Moahkomaonin Statutu qobul haqqnda bayannamaonin asast va manbayidir””® vo
bayannamae Statutun teloblorine amsal etmaden hiiquqi qlivveys malik ola
bilmaz.

Bu halda, bu geyd-sort etibarli sayilacaqsa, har bir halda beyannamasinda
bu qgeyd-sorti ehtiva edon dovlete garst geyd-sort talob oluna biler ve 6z
miilahizesine uygun olaraq miibahise mahiyyoet etibari ilo daxili yurisdiksiya
gorgivesinde hesab olunacaqdir. Mahkemsa ise “0hdaliyin” menasim tam
niimayis etdiren bu iddia ilo razilasmali olacaqdir. Yuxarida geyd olunan
arqumentlardan bels naticayo galmak olar ki, Mehkemanin 6z vezifslorini ve
yurisdiksiyasim1 miisyyenlasdirmoek hiiququnu tesbit eden Statutuna zidd
harakat etmasi hiiquqi cohatdon miimkiin deyildir.”

¢) Avtomatik qeyd-sart etibarsizdir

on diizgiin hall yolu odur ki, BOM geyd-gortin bu hissesini etibarsiz
saymali, qalan hissesi barasinds ise gorar etmslidir. “Oger Moahkema 06z
Statutuna uygun olaraq fealiyyst gostersa bilmirss, o zaman, Statutunun
miiddsalarina zidd olan qeyd-sorti ehtiva edon “Qsbul”-la qarsilasdiqda
Mshkemamsa qeyd-garti etibarsiz hesab etmalidir”.® Hamgcinin qeyd etmoak
lazimdir ki, geyd-sartin bir miiddeasinin etibarsiz olmasi onu tamamils
etibarsiz edir. Miivafiq olaraq, hakim Armand Uqonun ayrica rayine gors

2 Yuxarida istinad 50, mad. 1.

8 Yuxarida istinad 18, mad. 92.

4 Yeno orada.

7S International Court of Justice, Application of the Convention on the Prevention and Punishment of
the Crime of Genocide (Bosnia and Herzegovina V. Serbia and Montenegro), Order of 13 September
1993 (Further Requests for the Indication of Provisional Measures), Separate Opinion of Judge Ad
Hoc Lauterpacht, para. 24-38 (1993).

6 Yens orada.

" Yeno orada, 41.

8 Yeno orada.

" Yeno orada, 38.

8 Yeno orada, 41.
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geyd-sortin bu hissasi ayri-ayriligda ayrila ve etibarsiz hesab edilo bilar.®!
Hoamginin “utile non debet per inutile vitiari” prinsipine asasen, yalmiz bir
ayrica miiddoea etibarsiz sayila bilor.??

Qoabul bayannamsesinin bir hissasinin etibarsiz hesab edilmasinin onu
tamamils etibarsiz etmosi ilo naticolonmasi barade miibahisa oluna bilar.
Lakin nazers almaq lazimdir ki, arazi sularinin eni vo hiidudlar ilo baglh
miibahiss mahkamanin yurisdiksiyasinin yalniz kicik bir hissesini togkil edir
va qalan goabul hals ds etibarli hesab edils bilar.%

iii. Giizast bandi (Miiqavila va Konvensiyalarda nazarda tutulan masalaloar)

Bozi konvensiyalarda ve coxtarafli miiqavilalorde dovlatlor adi ¢okilon
sonaddon irali golon miibahiselori holl etmays razilasirlar. Biz burada
“UNCLOS”-un adim1 ¢oka bilarik. Masalon, Konvensiyasinin 287 vo 288-ci
maddoalari (limumiyyotls, XV hisse) onun tofsiri, totbigi ve diger olagali
masalalordan irali golon miibahisalarin hallini miiayyen edir.3

Lakin Tiirkiye ve Yunarustan birlikde erazi sularinin delimitasiyas: ilo
bagli he¢ bir konvensiyaya istinad eds bilmazlor. Bu onu gostorir ki,
Mahkoamanin yurisdiksiyasi glizest bandins asasen movcud ola bilmaz.

iv. Hiiquqi miibahisalarda macburi yurisdiksiya

Bozi miibahisalor var ki, onlar1 xiisusilo BOM 06zii hall etmalidir. Bu
miibahiseloar BOM-in Statutunun 36-c maddssinin  2-ci  bandinde
verilmisdir:%

a) miiqavilonin tafsiri;

b) istanilan beynalxalq hiiquq masalasi;

c) miiayyan edilarsa, beynalxalq ohdaliyin pozulmasini tagkil edacok har hansi

faktin movcudlugu;

d) beynalxalq ohdaliyin pozulmasina gora odonilmoali olan kompensasiyanin

xarakteri va ya hacmi.

Goriindiiyii kimi, delimitasiya yuxarida qeyd olunan novlerin heg birina
aid deyil. Buna gore das, miitanasiblik, adalst prinsipi ve s. kimi serhadlerin
miiayyenlasdirilmesi il bagli beynslxalq hiiququn istenilon masalssi taraflar
arasinda daha aglabatan hslle nail olmaq tiglin Mahkemaya tofsir etmasi
magsadils taqdim edilos biler.

v. Forum Proroqatum

Bu prinsip “Sir Lauterpacht” terefinden bels izah edilmisdir: “Forum
prorogatum A dovlstinin movcud olmayan ve ya qiisurlu yurisdiksiya
asasinda B dovlatine qars: icraata baglamasi halinda B dovlstinin Mahkeamsa

81 Dissenting Opinion of Judge Armand Ugon, Interhandle Case (1959).
82 Yeno orada, 52.

8 Yeno orada, 46.

8 “Doniz Hiiququ hagqinda” Konvensiya, mad. 287-288 (1982).

8 Yuxarida istinad 50, 36 (2).
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yurisdiksiyasin qebul etmakls vaziyyati diizelde bilmasi imkanidir.®

Beynslxalq Odalst Msahkemasinin yurisdiksiyasimi teferriiathh soakilde
arasdirmagimizin asas sobabi odur ki, 1976-c1 ilde Yunanistanin kontinental
self miibahisesi ilo alagedar olaraq Tiirkiyaye qarsi Beynolxalq ©Odalat
Mahkeamasine miiraciat etmasi ve Tiirkiyenin bu salahiyyate etiraz etmasidir.
Noticodo Mahkomao bu etirazi asasli hesab etmisdir.®”

Qaribadir ki, Tiirkiys ve Yunanistan 1974-cti ilde Kipr eamaliyyati ile artan
gorginlikden sonra 11 noyabr 1976-c1 ilds Isvecranin Bern goharinde sazis
baglamisdir. Bununla bels, toraflor 10 maddadan ibarat olan Bern sazisinde
kontinental selfin delimitasiyasi ilo bagh raziliga golo bilmomisdirlor.?® Orazi
sulari ilo bagh delimitasiyanin razilasdirilmasi ilo bagh istifads oluna bilacok
miithiim maqamlar var idi. Masalon:

1) Hor iki toraf razilagirlar ki, 6z aralarinda kontinental selfin delimitasiyast ilo
bagl qarsiligh raziliq alda etmoak magsadila damisiglar acig, davaml va vicdanla
aparilmalidir. ¥ Oslinda bu timumi miiddaa taraflarin real razili§ini va niyyatini
gOstarmak baximindan ¢ox wvacibdir. Bu sababdon toraflor Egey donizinin
delimitasiyast ilo bagli hor hansi xiisusi sazis baglamaga razilagsalar, ela ilk
maddalarda 0z maqsad va hadaflarini gostarmali olacaglar;
2) Hor iki taraf kontinental selfin delimitasiyasi ila bagl 6z mévgelarini goruyur.*
Bildiyimiz kimi, na Yunamstan, na do Tiirkiya indiki 6 mil tatbigindon konara
cixmaq istayir. Bundan alava, har iki toraf qarsi torafin arazi sularinda onun
niifuzuna va suverenliyina tohliiko yaratdi§imi asas gotirorok hor zaman
miiharibaya hazirdir. Onu da demaliyik ki, taraflarin hazirk: arazi sulari, yoni 6 mil
heg bir rasmi sanadda 0z tasdigini tapmayib;
3) Bu mogqsadla milli niimayandalardon ibarat qarisiq komissiya yaradilacaqdir.”®
Egey donizindoki orazi sulart ilo bagli miibahisa hiiquqi-siyasi yolla hall
edilmalidir. Hor iki torafin tezislori bir-biri ilo miiqayiso olunmali, adalatli,
miitanasib, real va adalatli hall yolu tapilmalidir. Bu baximdan, birga komissiyanin
yaradilmast iimumi va keyfiyyatli hall yolu tapmaga komak edacakdir;
4) Hor iki taraf iki olko arasinda kontinental selfin delimitasiyas: zaman istifada
oluna bilacok prinsiplori va praktiki meyarlar: ortaya ¢ixarmaq moaqsadilo bu
movzuda  dovlatlorin  tacriibasini  va  beynalxalg qaydalart  6yranmaya
razilagmigdirlar.®* Novbati hissalorda Beynalxalqg Odalat Mohkomasinin yeddi isi
va Beynalxalg Doniz Hiiququ Tribunalimin ii¢ isi arasdirilacaq va miibahisonin
halli prosesina tohfa vermak iigiin oxsar cahatlar va hall takliflari tagdim edilacak;

8 Yuxarida istinad 75.

87 Aegean Sea Continental Shelf (Greece v. Turkey), Judgment of December 19th 1978. Burada bax:
https://www.icj-cij.org/en/case/62 (son baxis 25 may 2022).

8 Nevin Asli Toppare, A Legal Approach to The Greek Turkish Continental Shelf Dispute at the
Aegean Sea, 156 (2006).

8 Yeno orada.

% Yens orada.

°1 Yens orada.

92 Yens orada, 56.
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5) Hor iki taraf Egey kontinental selfa aid damisiqlara mane ola bilacok har hanst
tasabbiisdon va ya harokatdon ¢okinmayi Ohdasina gotiiriir. Balka da bu,
miibahisanin halli ticiin imzalanacaq ikitarafli miiqavilonin an miihiim maddasi
olacagdir. Ciinki nainki Tiirkiya va Yunanmistan arasinda, hatta miibahisa edon
digar dovlatlor arasinda da problemlarin halli prosesinda taraflordon birinin qasdon
taxribat¢r va pozucu addimlar ataraq hall yolunun qarsisini almast miisahida
edilmisdir. Oslinda, Tiirkiya va Yunanistan holla daha tez catmagq iiciin bir-
birindan bela bir zoamanat almagq istayacokdir.

Bern sazisini tohlil etmoyimizin osas sobablorindon biri deo sonraki
hissalorde toqdim edacoyimiz holl tiglin tokliflorle yanasi, belo bir
razilasmanin zaruriliyidir. Yuxarida gostardiyimiz vo Bern sazisinden istinad
verdiyimiz maddalar golacokda potensial miiqavilonin asas strukturunun
formalasmasinda faydali olacaqdir.

Hazirda yuxarida gosterilon 4-cii maddeye uygun olaraq beynslxalq
tocriiboni, daha daqiq desok, BOM-in ve Deniz Hiiququ iizro Beynalxalq
Tribunalin oxsar miibahiseloro dair qorar ve asaslandirmalarinm
arasdiracagiq.

B. Karib danizinds Nikaraqua vo Honduras arasinda arazi va

daniz miibahisasi (Nikaraqua Hondurasa qarsi)

“8 dekabr 1999-cu ildo Nikaraqua Respublikas: Karib denizinde deniz
zonalarinin delimitasiyasi ilo bagh miibahise tizro Honduras Respublikasina
qarsl icraat baslatmaq {igiin arizs verdi.

2007-ci ilin martinda agiq dinlemalardan sonra Mahkama 8 oktyabr 2007-ci
il tarixinde garar ¢ixardi. Miibahisali arazids yerlason Bobel, Savanna, Port
Royal ve Conub adaciglar {izerinds suverenlik masoalasi ilo baghh Mahkema
bels naticays galdi ki, ne Honduras, ne do Nikaraqua bu adalara “uti possidetis
juris” hiiququ ile sahib olmusdir. Mahkeama miistamlake dovriindan sonrak:
tosirlori miioyyon etmoayo calisaraq miioyyon etdi ki, adalar tizerinde
suverenlik Hondurasa maxsusdur, ¢iinki Honduras 6z cinayst ve miilki
sahade olan qanunlarini tatbiq ve icra etmis, immiqrasiya maosslalerini,
baliq¢iliq ve tikinti fealiyyetini tenzimlomis ve orada ictimai islarle bagh
solahiyyatlorini hoayata kecirmisdir. Iki dévlet arasinda deniz erazilorinin
delimitasiyasina goaldikds iss Mahkeme miieyyan etmisdir ki, 15-ci paralel
boyunca ne uti possidetis juris, no de Toraflor arasinda sessiz razilasma
asasinda miiayyen edilmis serhad vardir. Belalikls, Mahkemsa delimitasiya ils
bagli xiisusi cografi geraiti nezars alaraq baraber moasafo metodu totbiq eda
bilmadiyi tiglin 70°14'41.25" azimutlu bissektrisa (yeni, sahil xatlarinin xatti
yaxinlagmas1 neticesinde yaranan bucagi ikiye bolmekls yaranan xott)
gokmisdir. Mahkems yuxarida qeyd olunan adalara verilon erazi sularmni
nozoro alaraq vo median xotti ¢okmoklo hemin orazi sulari ilo Edinburq
adacigmin (Nikaraqua) tist-liste diismasi masalesini hall etmak {i¢iin xattin
istiqamatini diizeltmisdir.
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Mbshkomadan Nikaraqua ve Honduras arasinda deniz sarhadinin
baslangic noqtesinin miiayyen edilmasi xahis olunmus, naticode “Gracias a
Dios” burnunun (har iki dovlastin sahil xatlorinin keasisdiyi ndqtads yerlasir)
sorqo dogru davam edon akkresiyasini nazers alaraq noqteni 1962-ci ilds
qarislq demarkasiya komissiyasinin Koko ¢aymin mensebindaki quru
sorhadinin son noqtasi kimi miiayyan etdiyi noqtoden denizs ti¢ doniz mili
mosafods bissektrisa tizorinda toyin etmak gorarina goldi. Mahkamsa daha
sonra Taraflore quru sarhadinin hazirki son néqtesi ile miiayysn olunmus
doniz sarhadinin baslangic ndqtasi arasinda olan xattin istiqamatini
razilasdirmaq maqsadils vicdanliliqla danisiqlar aparmag tapsirdi. Doniz
sorhadinin son noqtasine galdikda iso Mahkoma bildirmisdir ki, “¢okdiyi xatt
bazi {giincii dovletlorin hiiquqglarina toxuna bilocayi oraziye qgoader
uzadilmisdir”.”

Bu isin osas moaqsadlerinden biri adalar tizerinde hansi 6lkenin
suverenliyinin taninmasi ve oarazi sularimin delimitasiyasi zamam hansi
siyasotin aparilmali olmasidir. Goriindiiyti kimi, Beynolxalq ©dalat
Moahkomasi Nikaraqua ve Honduras arasindaki arazi sularimi miiayyan
edarkan miibahissli bolgada yerlogson Bobel, Savanna, Port Royal ve Canub
adaciqlar tizerinde hansi 6lkenin suverenliys malik olmas1 shomiyyaet kasb
edirdi. Mahkema miibahisali bolgadea yerloson adalar tizerinde 6z miilki,
cinayat vo miqrasiya ganunlarini baliq¢iliq ve tikinti fealiyyeti ilo masgul
oldugu adalarda tatbiq etmasini osas gotirarok Hondurasin suverenliyini
tanimigdir.

Maraqhdir ki, Tirkiye ilo Yunamstan arasinda hsle do suverenliyi
miiayyen edilmamis ¢oxlu adalar ve qayalar vardir. Egey danizi regionunda
eyni adalar ve qayalar lizerinds suverenlik masalosi delimitasiya tiglin
potensial problem yaradacaqdir. Tarixds bu problemin sn bariz ntimunasi 25
dekabr 1995-ci il ve 30 yanvar 1996-c1 il tarixlari arasinda bags veran Kardak-
Ima béhramdr.

25 dekabr 1995-ci ilde “Figen Akat” adl tiirk ticaret gomisinin Kardak
qayalarina enmasi bohrana sebab olan hadisslerin baglangicin1 qoymusdur.
Qaza yerine goalon Yunarmstan Sahil Miihafizesinin qayiqlar1 hemin gemini
geza yerinin Yunanistanin arazi sular igarisinds oldugu va xilasetmsa isinin
Yunanistan yedok gomisi terafinden hoyata kegirilocoyi barads xeberdar
etmisdir. Buna cavab olaraq geminin kapitani Tiirkiyenin arazi sularinda
olduglarim1 ve Tirkiys Sahil Miihafizesi Komandanligindan komak
istadiklorini bildirmisdir. Tiirkiye Xarici Isler Nazirliyi ilo Yunanistarin
Ankaradaki safirliyinin emoekdaslar1 arasinda bir sira gortislerden sonra
“Figen Akat” 26 dekabr 1995-ci ilds xilas edilerak Giillikk limanina
aparilmisdir. Xarici Islor Nazirliyi ilo Yunanistan sefirliyi arasindaki nota

9 Territorial and Maritime Dispute between Nicaragua and Honduras in the Caribbean Sea
(Nicaragua v. Honduras). Burada bax: https://www.icj-cij.org/en/case/120 (son baxig 25 may 2022).
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miibadilssinden sonra hadise ilo slagedar olaraq Kardak qayalarmin
suverenliyi movzusundaki fikir ayriligi resmi béhrana ¢evrilmisdir.

1996-c1 il yanvarin 26-da Yunanistanin Kalimnos adasindan olan bir qrup
soxs Kardak qayalarina dirmasaraq Yunanistan bayragini qaldirmis, yanvarin
27-da ise “Hiirriyyat” goazetinin iki miixbiri qayalarin tizerindoeki Yunanistan
bayragim endirarak yerine Tiirkiya bayragini qaldirmisdir. Bayraq sancmaq
ugrunda geden bu miibarize har iki 6lkads gorginliyi daha da artirmis veo
diplomatik sahade miibarizenin do getdikco gorginlosdiyi miisahida
edilmisdir. Yunanistanin bodlgaden asgar ve gomilorini geri ¢okmomasi
naticesinde Doniz Qtivvelarine aid “SAT” (Sualti Hiicum) qruplart 30-31
yanvar 1996-c il tarixlerinds geco yaris1 Yunanistan asgarlorinin olmadig:
Qorbi Kardaka gizli enis etmisdir. Naticode ise bohran bir goader do
dorinlesmis, eloco do taroflorin bir-birlorine cavab vermok tasebbiisiini
boraborlosdirmisdir.

Bu miiddatdo ABS Prezidenti Klinton Tiirkiye Prezidenti Damiral, Bas
nazir Cillar ve Yunanistanin Bas naziri Simitis ilo telefon danisig1 aparmisdir.
Yanvarin 30-dan 31-na kegan geco ABS miidafis nazirinin miiavini Ricard
Holbrukun teraflarle apardig: telefon diplomatiyas: yaranmis miibahisenin
hall olunmasinda ¢ox miihiim rol oynamisdir. Natics etibarile 31 yanvar 1996-
c ilin sehari yunan asgarlari suverenlik simvolu sayilan dovlast atributlarinm
gotiirarak qayalardan ayrilmisdirlar. Oz novbalerinde Tiirk SAT komandolar1
da Kardakdan ayrilmigdirlar.*

Oslinds, yuxaridaki hissalorde do geyd edildiyi kimi, 1923-ctii il Lozanna
miiqavilesinin 15-ci maddasine ve 1947-ci il Paris Siilh Miiqavilesinin 14-cii
maddasinin 2-ci bandins asasen adalarin silahsizlasdirilmas: barade raziliq
alds edilmisdir. Bununla bels, Yunanistanin sahibsiz adalarda ve qayalarda
hale da tikinti islori aparmasi ve oraya harbi qiivvs yerlagdirmasi davam eden
problemli masalalardendir.

Bildiririk ki, Honduras ve Nikaraqua arasindaki isin naticalorine ve ke¢mis
bohranlara asaslanaraq Yunanistan terafinin sahibsiz adalar ve qayalarda
suverenlik yaratmagq seylari iki dovlat arasinda baglanmis miiqavilslars, elaca
da Mahkemanin oxsar miibahisslards ortaya qoydugu movqeye ziddir.

C. Qatar vo Boahreyn arasinda daniz sarhadlarinin miisyyan

edilmasi va arazi masalalari (Qatar Bahreyna qars1)

Qatar 8 iyul 1991-ci ilde Havar adalar iizerinda suverenlik, Dibal va “Qit'at
Jarada” sahillari {izerinds suveren hiiquqglar ve onlarin deniz erazilerinin
delimitasiyasi ilo bagli Bahreyns qars1 icraat baslatmaq tiglin arize taqdim
etmisdir.

Mshkems yurisdiksiya masslesi ilo baglh 1 iyul 1994-cii il tarixds gerar
¢ixarmigdir. “Ham Seudiyye Orebistani Krali ilo Qator Omiri arasinda, hom

% Aydin Sthmantepe, Kardak Krizi Siirecinin Kriz Yénetim Prensipleri Agisindan incelenmesi, 17
Guvenlik Stratejileri 127, 136-140 (2013).
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do Saudiyys Orebistani Krali ilo Bshreyn Omiri arasinda 1987-ci ilin
dekabrinda maktub miibadilasi aparilmis, ham da ki 1990-c1 ilin dekabrinda
Dohada imzalanmis “Protokollar” adli senad Taroflor {i¢tin hiiquq ve
ohdaliklor yaradan beynolxalq miiqavilolori teskil etmisdir. Hemin
miiqavilalorin gartlarine asasen onlar 6z aralarinda olan biitiin miibahiseni
Mbahkemaya taqdim etmayi 6hdalarine gotiirmiisdiirler.

Bundan sonra, deniz serhadlarinin miisyyon edilmasi masalasi Mahkoma
torofindon baxilmis vo geyd edilmisdir ki, beynalxalq adat hiiququ bu isda
totbig olunan hiiquqdur ve Taraflorin meahkamadan tslobi vahid daniz
sorhadinin miiayyen edilmasidir. Conub hissodo Mahkema Toraflorin arazi
sularini, onlarin oarazi suverenliyino malik olduqlari arazilori (o climladen
danizin dibi, bitisik sular1 ve ona bitisik hava mekani) miiayyan edan sarhad
¢okmoli idi. Simal hissade ise Moahkoma Toroflorin yalmz suveren
hiiquqglarina ve funksional yurisdiksiyasmna (kontinental self, miistosna
iqgtisadi zona) malik oldugu araziler arasinda delimitasiya etmali idi.

Orazi sularmma miinasibotdo Moahkemo hesab etmisdir ki, o, miivaqqati
olaraq barabar masafali xatt gokmali ve sonra bu xattin har hansi xiisusi hallar
nazars alinmagla diizeldilmali olub-olmadigini nazarden kegirmalidir.

Toroflor istifado edilocak ilkin gostericilori miisyyan etmadiyine gore
Moahkomse xatirladib ki, totbiq olunan hiiquqa asasen arazi sularinin eninin
ol¢tilmasi ti¢iin normal baslangic xatti sahil boyu asag1 su xottidir. Mahkambs,
hoamginin geyd etmisdir ki, Boahreyn resmi miiracistde arxipelaq dovlet
statusu ilo bagh iddia irali siirmamis ve buna gore do Mahkemadan bu masala
ilo bagh movqge tutmasi tolob olunmamaisdir. Taraflorin sahillorini miisyyen
etmak tigiin Mahkamsa ilk ndvbads hansi adalarin onlarin suverenliyins tabe
oldugunu miisayyan etmali idi.?

Bu veziyystden ¢ixarmali oldugumuz iki asas masals var:
i. Iki 6lka arasinda yazismalar, alda olunan razilasmalar beynalxalq miiqavilalordir,
yoxsa yox? 1994-cii ildo BOM Qoator va Bohreyn arasindaki moasalalori hall
etmazdan avval bu ig tizra yurisdiksiyasim tamdi. Oslinda, BOM-in gararinin 23-
cii bandinda Mahkama 1969-cu il tarixli “Miiqavilalor Hiiququ haqqinda” Vyana
Konvensiyasina istinad edarak iki olka arasinda yazismalarin va bazi masalalorda
alda olunacaq razilagmalarin da miiqavila sayila bilacayini miiayyan etdi.*® Ciinki
qeyd edilmis Vyana Konvensiyasi miigavilalorin formast ila bagli he¢ bir
mahdudiyyat miiayyon etmamisdir. Yunanistan va Tiirkiya arasindak: miibahisaya
galdikda isa taraflar Oz niyyatlarinin va dovlat praktikasinin manbayi kimi avvalki
ikitarafli (Anlasma Memorandumu) va ¢oxtarafli miiqavilalora da istinad eda
bilarlar. Ciinki BOM adalatli naticaya galmak iiciin ham sanadlarin hamisini, ham
da sanadlar arsaya galarkan taraflarin niyyatini nazara alacaqdir.

ii. Adanmin bir olkanin suverenliyi altinda yerlasmasi onu digar dovlata cox yaxin

% Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v. Bahrain).
Burada bax: https://www.icj-cij.org/en/case/87 (son baxis 26 may 2022).
% Yuxarida istinad 48, mad. 2 (a).
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edir. Xoritaya baxdi§imizda Havar adasimin Bohreyn materikindon uzaqda va
Qatara ¢ox yaxin oldugunu gormok miimkiindiir. Bu vaziyyat Tiirkiyonin diiz
yamnda olan Yunan adalarimi, xiisusilo Midilli (Lesbos) adasini xatirladr.
Homginin, BOM-in Egey donizindo oarazi sularmmin delimitasiyas: zamani
Yunanmistana fayda veracok sakilda garar verma ehtimalini gostarir. Qeyd etmak
lazimdir ki, hatta Bohreynin tokca Havar adasi atrafindak: arazi sularimi tayin
edarkan belo BOM 42 miixtalif cografi noqtani birlasdiran xarita hazirlanugsdir.

C. Kamerun vo Nigeriya arasinda quru va deniz sarhadi

(Kamerun Nigeriyaya qarsi: Ekvatorial Qvineya miidaxila

edir)

“29 mart 1994-cii ildo Kamerun Mahkoma Reyestrino Bakassi yarimadasi
tizorinda suverenlik masoalosi ilo bagli Nigeriyaya qars: icraat basladan vo
Moahkomadan iki dovlst arasinda deniz serhadinin miioyyen etmasini xahis
edon orizo vermisdir. Kamerun iddiasinin asasi kimi arizesindo onun Bakassi
yarimadasinda bir neco yasayis montaqgasini isgal etmis Nigeriya Federativ
Respublikasinin qosunlarinin ona qarsi tocaviiz etmasine istinad etmisdi.
Hamginin beynoalxalq hiiquqa osasan Bakassi yarmmadasi {izerinds
suverenliyin Kameruna aid oldugunu ve Nigeriyanin miistomlokagilikdon
miras qalmis serhadlore hérmat prinsipini, miiqavile ve beynolxalq adat
hiiququnun diger normalarini pozdugunu bayan etmisdir. Naticads,
Kamerun Moahkemadan Nigeriyamin beynolxalq masuliyyete calb edilmasi
barada gerar vermosini, homginin Nigeriya ilo deniz sarhadinin istiqamatini
beynoalxalq hiiququn onlarin miivafiq yurisdiksiyalarinda tammmis oldugu
daniz zonasinin hiidudlarina gedar uzatmag xahis etmigdir”.””

BOM, nehayst, Kamerunun Bakassi yarimadas {izerindaki suverenliyini
tamd1 ve Nigeriyanin tacili ve qeyd-gartsiz asgar ve polislarini Cad goliiniin
Kamerunun suverenliyine daxil olan arazisinden ve Bakassi yarimadasindan
¢ixarmali oldugunu vurguladi.

Yuxarida qeyd etdiyimiz kimi, Yunanistan bazi sahibsiz ada ve qayalarda
0z suverenliyini bargerar etmak {i¢lin asgorler yerlosdirir, tikinti aparir, 6z
ohalisi ii¢lin gasebalar salir. Bununla bels, Kamerun ve Nigeriya arasindaki
isde BOM-in gararina uygun olaraq deys bilerik ki, masale Mahkemays
¢ixarilarsa, Yunanistanin bu bolgalardan ¢ixarilmasini teleb eden gerar gabul
edils bilar.

D. Hind okeaninda daniz sarhadlarinin miisyyan edilmasi

(Somali Keniyaya qars1)

“28 avqust 2014-cii ilde Somali Hind okeaninda hoer iki dovlstin iddia etdiyi
doniz mekaninin delimitasiyas1 masalasi ilo bagh miibahiss ilo slagadar
Keniyaya qarsi icraat baslatmaq {i¢iin orize vermisdir. Orizede Somali

9 Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial
Guinea intervening).
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Mbahkemadan “beynoslxalq hiiquq asasinda Somaliye ve Hind okeaninda
Keniyaya aid olan biitiin deniz arazilorini, o ctimladen 200 doniz milinden
uzaqdaki kontinental selfini ayiran vahid deniz serhadinin istiqamatini
miiayyan etmayi xahis etmisdir”.%

Msahkama 12 oktyabr 2021-ci ilde Somali ilo Keniya arasindaki deniz
sorhadini miiayyon edan ise mahiyyati {izra gorar vermisdir”.

Oton il basa ¢atmis bu is ilo Egey denizindoki delimitasiya problemi
arasinda oxsarliglar movcuddur. Har iki 6lkenin delimitasiyasi ils bagh farqli
baxislara malik oldugunu miioyyon edon mahkams isin daha adalstli hallina
nail olmagq ti¢iin iki farqli masaleni tohlil etmisdir:

i. Barabar masafa metodu. Bu metoda go0ra sahil zolagindan ikiya boliinan bucaq

kecirilir.® Sonra bu xatta uySun olaraq hor iki Olkanin yerlasdiyi materikdon

barabar masafada yerlasan nogtalar bu xatt iizarinda birlasdirilir.'® Qeyd edok ki,
bu masalo Tiirkiya ila Yunamstan arasinda hall olunmams delimitasiya
miibahisasinda miihiim rol oynayur.

ii. Bundan alava, geyd etmak lazimdir ki, Somalinin delimitasiya iiciin toklif etdiyi

xarita cox maraqly asaslarla radd edilmisdir. Bela ki, BOM Somalinin taklif etdiyi

delimitasiya xaritasini Keniya ila Tanzaniya, Tanzaniya va Mozambik arasindaki
xaritalarla miiqayisa etmisdir. Bu bolgiilarin ekvatora yaxin yerda aparilmasi, elaca
da Keniyamn miistasna iqtisadi zonadan ahamiyyatli doracada mahrum olacagina
g0ra mahkama avvalki tacriibani davam etmisdir. Tiirkiya ilo Yunanistan
arasindak: Egey miibahisasinda do BOM-don oxsar qorar gozlamak olar. Ciinki
tezisin avvalinda qeyd etdiyimiz kimi, Egey donizindoki boliinma Tiirkiyonin

Aralg donizindaki yurisdiksiyasina va Sarqi Araliq donizindaki arazi sularimin

boliinmasina birbasa tasir edacokdir. Yunamstanin Egey donizinda dostokladiyi

delimitasiya tezisi Tiirkiyoni ham Ege, ham da Araliq donizlarinda materikla, yoni

Anadolu ila mahdudlasdiracaqdir. Bununla bels, Tiirkiya 0z yurisdiksiyasina

diismali olan miistasna iqtisadi zona ila bagl hiiquqlarindan ciddi sakildo mahrum

olacaq va bundan yararlana bilmayacokdir.

E. Orazi vo Daniz Miibahisasi (Nikaraqua Kolumbiyaya qars1)

“Delimitasiyan1 hayata kecirmak tigtin Mahkemsa 6z yurisprudensiyasinda
avvellor miieyyan etdiyi ve totbiq etdiyi {ic marhslsli prosedura smsal
etmisdir:

i. Quwvalca, o, baslangic xatti noqtalorini segmis va Nikaraqua sahillari ila

Nikaraqua sahillori ila iizbaiiz miivafiq Kolumbiya adalarimin qgarb sahillori

arasinda miivaqqati orta xatt cokmisdir.

% Maritime Delimitation in the Indian Ocean (Somalia v. Kenya).

9 Nugzar Dundua, Delimitation of Maritime Boundaries Between Adjacent States — The Nippon
Foundation Fellow, 53 (2006-2007).

100 Dany Channraksmeychhoukroth, The Three Equidistance Lines in Maritime Delimitation: What
and Why? (2015),

https://www.academia.edu/15191034/The Three Equidistance Lines in_Maritime Del%20imitatio
n_What and_Why (son baxis 6 iyun 2022).
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ii. Ikinci, Moahkoma adalotli natica alda etmak iiciin miivagqati orta xattin
tanzimlanmasini va ya dayisdirilmasini talab eda bilacak har hansi miivafiq hallar:
nazardan kegirmisdir. Mahkama, geyd etmisdir ki, Kolumbiyanin miivafiq sahillari
ilo Nikaraqua arasindak: ahamiyyatli forq (taxminan 1:8,2) ila delimitasiya xattinin
bu va ya digar Toraflorin onun sahillorinin daxil oldugu doniz arazilori ila
alagalarini kasdiyi vaziyyatdon yayinmaq zorurati oxsar hallart taskil edir.
Mbohkoma geyd etmisdir ki, miivaqqati orta xatta hansi diizalislorin edilmali
oldugunu va ya bu xattin hans: sakilda dayisdirilmasini miiayyon edarkon hagl
narahatlhqglar: nazara alinmali olsa da, Toraflorin davramsi, tabii ehtiyatlara ¢ixis
masalalari va arazida artig hayata kegirilmis delimitasiyalar bu isda miivafiq hallar
deyildir. Nikaraqua materiki ilo “Alburquerque Cays”, “San Andrés”,
“Providencia” va “Santa Catalina”-nin qorb sahillari arasindak: miivafiq arazido,
alaqa aks sahillardan biri idi, miivafiq vaziyyatlor miivagqati orta xattin sarqa dogru
stiriismasini talob etmisdir. Bu magsadla Mohkama miiayyon etmisdir ki,
Nikaraqua va Kolumbiya adalarinda yerlason baslangic xatti néqtalarina miixtalif
amsallarr, yoni Kolumbiya baglangic xatti nogtalarinin hor birina bir amsal va
Nikaraqua baslangic xatti noqgtalarinin har birina ii¢c amsal verilmalidir. Bununla
belo, Moahkoma hesab etdi ki, belaco qurulmus xattin simala va ya conuba
uzadilmasi adalatli naticaya gatirib ¢ixarmayacaq, ¢iinki bu, Kolumbiyaya miivafiq
arazinin Nikaraquaya verilondan ohamiyyatli daracada daha boyiik payla galmasina
sabab olacagdir. Nikaraquamin miivafiq sahili Kolumbiyanin miivafiq sahilindon
sakkiz dafa cox idi. Ustalik, Nikaraqua sahillorinin daxil oldugu asas Kolumbiya
adalarimin sarqindaki orazilordon Nikaraquani kasacakdi. Mohkamanin fikrinco,
sarhad xattini Nikaraqua sahilindon 200 doniz mili kenarindaki xatts davam
etdirmoakla adalatli natica alda edilmali idi. Simalda bu xatt “Roncador”un 12 doniz
mili orazi sularimin xarici sarhadinin on gsimal noqtasindon kegon paraleli
izlayacakdi. Conubda doniz sarhadi avvalca “Alburquerque” va Sarg-Conub-Sarg
adaciglarimin 12 doniz mili arazi sularimin xarici sarhadini, sonra Sarq-Conub-
Sargi adaciglarin arazi sularinin an sarq noqtasindon paralel kecacakdir. Bu saraitda
“Quitasueiio” va “Serrana”nin sarhad xattinin Nikaraqua tarafina diismasinin
qarsisint almaq iiciin bu xiisusiyyatlorin hor birinin atrafindaki doniz sarhadi
onlarin 12 doniz mili arazi sularimin xarici sarhaddini izlayacakdir.

iii. Uciincii va sonuncu, Mahkama isin biitiin hallarini nazara alaraq bu yolla alda
edilmis delimitasiyanmin naticasini  qeyri-barabar edacok qgeyri-miitanasiblik
yaratmadigini yoxlamisdir. Mohkoma tasbit etdi ki, sarhad xatti miivafiq arazini
Toraflor arasinda toxminon 1:3,44 nisbatinda Nikaraquanin xeyrina bolmakla
barabar miivafiq sahillorin nisbati isa toxminon 1:8,2 olmusdur. Mohkoma bela
naticaya galdi ki, bu xatt geyri-barabar natica yarada bilacok daracada qeyri-
miitanasibliya sabab olmamisdir”.

Gortindiiyti kimi, BOM-in bu gerart da daxil olmaqgla, ilk novbads,

problemin holli istiqamatinds bir ne¢o addim miisyyen edilir.!%

101 Territorial and Maritime Dispute (Nicaragua v. Colombia), Judgment of 19 November 2012,
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O. Birlosmis Millatlar Taskilatinin “Daniz Hiiququ
haqqinda” Konvensiyas1 (Daniz Hiiququ iizra Beynalxalq
Tribunal)

Hiiquq miinasibatlori sosial hadise oldugu {i¢iin daim yenilanir. Elm,
texnologiya, miihandislik ve diger sahalards inkisaf hiiquq miinasibatlarinin
inkisafina zemin yaradir. Buna uygun olaraq da besariyyetin varhiginda
mithiim rol oynayan donizlerds, okeanlarda, c¢aylarda, bogazlarda,
kanallarda ve diger su obyektlarinde hiiquqgi miinasibatlori tonzimlayen
doniz hiiququ ilo bagh daim inkisaf edsan beynolxalq miinasibatlor va
ganunvericilik movcuddur. Ovvalda da geyd etdiyimiz kimi, “UNCLOS” bu
sahoni tonzimloyan tokmil beynalxalq konvensiyadir ve ona qosulmagq
dovlatlar ti¢tin 6hdalikler yaradir.

Hal-hazirda  “UNCLOS”-a  derinden  tahlil  etmazdon  avval
aydinlasdirmalryiq ki, bu, Tiirkiys ti¢tin macburidir, ya yox? Bu suala diizgiin
cavab tapmagq {iciin, avvalcs, miiayyon etmoliyik ki, “UNCLOS” beynalxalq
adat hiiququndan iroli golirmi?

Yuxarida qeyd edildiyi kimi, “UNCLOS” deniz hiiququ {izra 4
konvensiyadan sonra qebul edilmisdir. Buna gore do bir sira norma va
qaydalar avvalki formada qalmisdir. Lakin “UNCLOS” ¢oxlu yeni norma va
qaydalar1 ehtiva edir. Bu baximdan, beynslxalq hiiquq “UNCLOS”-un
macburi xarakter dasidigina gors qarsimiza bir sual qoyur.

Birincisi, “Miiqavilalor Hiiququ haqqinda” Vyana Konvensiyasinin 34-cii
maddasinds agiq sokilde geyd olunan timumi qaydaya gore miiqavilo onun
razilig1 olmadan ticiincti dovlat tiglin na 6hdaliklar, na da hiiquqlar yaradir.'®
Bu o demsakdir ki, “UNCLOS”-u imzalayana ve ratifikasiya edana qadar
Ttirkiye tiglin hiiquq ve chdaliklar yaranmayacaqdr.

Diger torafden, “UNCLOS”-un bazi miiddealar1 beynslxalq adst
hiiququnu tagkil edir. Bununla bels, dovlstlar arasinda yaranan miibahisslor
vo anlasilmazhglar ssbebinden “UNCLOS”-un bazi miiddsalarimin
beynalxalq adest hiiququ kimi taminmasi ve tatbigi hele do problemli
moasaladir, daqiq ve aydin cavabi yoxdur.!%

Bundan slave, 12 mil qaydas1 beynoalxalq adst hiiququndan irali galse bels,
bu prinsipin Egey doanizinds tetbiqi hsls ds sual altindadir. Ciinki
“UNCLOS”-u imzalamaqdan imtina eden 16 Olkaden biri olaraq Tiirkiye
Egey denizinds 12 mil qaydasma qarsi gixmaqdadir. Istenilon bir dévlet
avvalden beynslxalq adest hiiququna etiraz edmisdirss, bu adat hiiququ
hamin dovlsts miinasibatde tatbiq olunmur. Bu sebabdan ds 12 mil qaydas:
adat hiiququ olsa bels, Egey denizinda tetbiq edils bilmaz.'*

Nohayat, geyd etmok lazimdir ki, hetta Tirkiysnin “UNCLOS”-u

102 yyxarida istinad 48, maddo 34.
103 yyxarida istinad 54.
104 yuxarida istinad 56.
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ratifikasiya etdiyi halda bels, arazi sularinin delimitasiyas: ve Daniz Hiiququ
tizro Beynoalxalq Tribunalin yurisdiksiyast ile bagli miibahisanin
yolverilmozliyi holo do problemli masale olaraq qalacaqdir. Ciinki
Yunanistan “UNCLOS”-u ratifikasiya edarken Tribunalin yurisdiksiyasina
asagidaki geyd-sart qgoymusdur:

“UNCLOS”-un 298-ci maddasinin 1-ci bandine asasen Yunanistan
Respublikasi bayan edir ki, o, asagidaki miibahisslarla baglh Konvensiyanin
XV hissanin 2-ci bélmasinda nazarda tutulmus prosedurlarin heg birini gebul
etmir:

a) Daniz sarhadlarinin delimitasiyas: ila bagl 15, 74 va 83-cii maddalarin va ya

tarixi korfazlarin va ya hiiquqlarin tafsiri va ya tatbiqi ilo bagl miibahisalor;

b) Hoarbi faaliyyatla bagly miibahisalar, o ciimladan qeyri-kommersiya xidmoati ila

masgul olan dévlat gamilari va hava gamilarinin harbi faaliyyatlari, elaca do 297-ci

maddonin 2-ci va ya 3-cii bandlorinag asasan mohkama va ya tribunalin
yurisdiksiyasindan ¢ixarilan suveren hiiquglarin va ya yurisdiksiyanin hayata
kecirilmasi ila bagl hiiqug-miihafiza faaliyyati ila bagli miibahisalor;

c) Ogar Tohliikasizlik Surast moasaloni 0z giindaliyindon ¢ixarmaq qorarina

galmirsa va ya taraflori onu bu Konvensiyada nazorda tutulmus vasitalorlo hall

etmaya cagirmazsa, Birlasmis Millatlor Tagkilatinin Nizamnamoasi ila ona havala

edilmis funksiyalar: yerina yetirdiyi miibahisalar 1.

Noatica

Yiiz illik tarixi olan Egey denizinin delimitasiyas1 problemi kifayat qodor
miirakkebliyi ilo segilir. Bu sabobden de maqalada beynalxalq miigavilalar,
har iki dovlstin hiiqugi movqgeyi vo BOM-in oxsar iglordeki yanasmasi,
habels tatbiq etdiyi metod va prinsiplar arasdirilmisdir. Sonda gslinan natics
iso beladir: Egey denizi Tiirkiys ve Yunanistan arasinda BOM tarafindan
totbiq edilen orta xatt prinsipi asasinda boliinmalidir.

Qeyd etmoak lazimdir ki, bu bolgii zamani bazi yunan adalar1 Tiirkiyenin
orazi sular daxilinds qalacaqdir. Bu maqam Yunanistan tarefi {i¢iin adalarin
tohliikasizliyi baximindan miisyyen narahathiq dogursa da, hamin adalarin
Lozanna ve Paris miigavilslarins uygun olaraq silahsizlagdirilmig statusu bu
narahatli$1 aradan qaldirir. Ciinki delimitasiya Yunamstanin istadiyi sokilds
aparilsa bels, yunan terafi miiqavile sartlarine uygun olaraq hamin adalarda
horbi birlosme saxlaya bilmez. Har iki 6lke NATO-ya {iizv olsa bels,
Yunanistanin narahathgim aradan qaldirmaq {igiin iki qonsu 6lke arasinda
tohliikasizlik maesalslerini tenzimlaysn daha spesifik ve yeni bir pakt ve ya
miiqavile imzalana bilar.

Bir bagqa problem doguracaq maqam ise Tiirkiyenin srazi sular1 daxilinds
qalacaq yunan adalarimn arazi sularmmin miisyyan edilmesi ilo baghdir.

105 Declarations made by States Parties under article 298,
https://www.itlos.org/en/main/jurisdiction/declarations-of-states-parties/declarations-made-by-states-
parties-under-article-298/ (son baxis 25 May 2022).
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Diistintirik ki, bu zaman on alverigli variant homin adalara 1923-cti il
Lozanna miiqavilesi, habels 1947-ci il Paris Siilh Miiqavilssinde nezards
tutuldugu kimi 3 deniz mili genisliyinde arazi sularinin verilmasidir.

Har iki 6lkenin deyismez movqgeyi nazars alinmagqla, bu bohranin daha da
genislonib global bir xarakter almamas: maqgsadile Egey denizindaki srazi
sularinin delimitasiyasinin yuxarida gostarilon prinsip ve metodlar daxilinds
hall edilmasi tovsiys edilir.
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Vugar Ibrahimov*

DEMOCRACY AND CITIZENSHIP:
FRANCHISING RIGHT TO VOTE TO NON-
CITIZENS

Abstract

Right to vote and active participation of the members of any given society in a decision-
making process are inevitable elements of the democracy. Thus, in any society, the voice of
each individual is of great importance. Recent trends, especially the increasing influx of
migration, are changing the nature of the societies in almost all countries and emerging
diversities bring new challenges. These challenges urge governments to implement policies
to deal with them. One of the challenges is the right to vote (global suffrage) for foreigners.
Almost in all countries the right to vote is reserved for the citizens (nationals). The potential
question here is: whether the voting rights should be extended to everyone in the society or
at least to the non-citizens with legal residence. To find an answer to this question this
article will first examine the reciprocal relationship between democracy and citizenship and
delve into the notion of ‘democracy’ as a constitutional principle and will discuss its
indispensable constituent components. The constitutional frameworks and legislations of
the target countries, namely, New Zealand, Chile, Malawi and Uruguay and of the
European states will be exemplified and compared. Later, under the light of its findings the
paper will try to seek an answer to the main research question.

Amnnotasiya

Sasverma hiiququ va camiyyatin istanilon iizviiniin qararlarin gabulu prosesinda faal sokilda
istiraki demokratiyamin avazolunmaz elementlaridir. Bela ki, har hansi bir camiyyatda har
bir fardin sasinin esidilmasinin boyiik shamiyyati vardir. Son tendensiyalar, xiisuson da
artan migrasiya axini, demak olar ki, biitiin 6lkalarda camiyyatlorin xarakterini dayisir va
yaranan miixtalifliklor yeni cagirislar gatirir. Bu cagirislar hokumatlori onlarla miibariza
aparmaq iiciin siyasat hayata kegirmaya sovq edir. Bela cagirislardan biri acnabilar iiciin
sasverma hiiququdur (global secki hiiququ). Demak olar ki, biitiin 6lkalarda sasverma hiiququ
vatandaglar iiciin nazards tutulur. Burada potensial sual yaramir: sasverma hiiququ
comiyyatdaki har kasa va ya an azi qanuni yasayis yeri olan qeyri-vatandaglara samil
edilmalidirmi? Bu suala cavab tapmaq iiciin bu maqala ilk novbada demokratiya va
vatandashq arasindaki  qarsiigh  alaqoni  aragdiracaq, konstitusion prinsip  kimi
“demokratiya” anlayisim todgiq edacak va onun avazedilmoz torkib hissalarini miizakira
edacakdir. Hoadaf Olkalorin, yoni Yeni Zelandiya, Cili, Malavi va Uruquay va Avropa
dovlatlarinin konstitusiya carcivalari va qanunvericiliklari niimuna kimi tahlil va miigayisa
edilacakdir. Bundan sonra, arasdirmanin naticalarinin isiginda maqala asas tadgiqat sualina
cavab vermaya calisacaqdir.
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Introduction

ith growing globalization after 1990s, although some say it is in

decline,! it is safe to argue that, nowadays, the majority of the

countries comprise people with diverse cultural backgrounds.?
As of 2020 the number of international migrants was estimated to be around
281 million which equates to 3.6 per cent of the global population.® This
diversity raises several significant and, perhaps, contentious questions. For
instance, disputes between “aboriginal” majorities and “foreign” minorities*
are becoming more frequent over the topics on language rights, regional
autonomy, political representation and the right to be heard (right to vote),
educational standards, land claims, immigration and naturalization laws, and
even national symbols like the national anthem or holidays and so on.’
Consequently, the greatest problem facing democracies today is finding
solutions that are both morally justifiable and politically feasible to cope with
these issues® now with an increasing influx of migrants.

One of the boiling disputes, inter alia, is about granting voting rights to the
proportion of the population who are legal residents in any country either
with the nationality of other countries or without nationality at all, thus, being
stateless. This article shall humbly try to find an answer to the question
whether right to vote should be franchised to these persons. To better

! peter Zeihan, The End of the World is Just the Beginning: Mapping the Collapse of Globalization,
11-17 (2022).

2 Will Kymlicka, Multicultural Citizenship: A Liberal Theory of Minority Rights, 1-10 (1995).

3 World Migration Report 2022, United Nations International Organization for Migration, available at
https://publications.iom.int/books/world-migration-report-2022 (last visited August 14, 2022).

4 Rachel Busbridge, Multicultural Politics of Recognition and Postcolonial Citizenship: Rethinking
the Nation,

® Veronica Benet-Martinez and Ying-Yi Hong, The Oxford Handbook of Multicultural Identity, 438-
462 (2014).

& Kymlicka, supra note 2, 1-10.
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understand the governing dynamics on the matter, this entry will first
examine the reciprocal relationship between democracy and citizenship by
providing historical development of these two notions basing on the existing
literature and practice. The paper will then delve into the “democracy” as a
constitutional principle and its indispensable constituent components,
namely, the rule of law, the inclusion of the society members in the decision-
making process and global suffrage shall be discussed. To shed light on the
existing black letter laws, in the next section, the article will exemplify the
constitutional frameworks of the target countries, namely, New Zealand,
Chile, Malawi and Uruguay — countries that grant voting rights to non-citizen
legal residents (although they are also limited). In comparison, the legislative
schemes of Germany, the United Kingdom as well as the Nordic European
countries — Denmark, Norway, and Sweden shall also be covered. Lastly, the
paper will try to seek an answer to the main research question under the light
of its findings.

I. Understanding democracy and citizenship

The link between democracy and citizenship (nationality) has long been
established.” To better understand this relationship this section shall discuss
the main perceptions and definitions of “democracy” and “citizenship”.

“Democracy” — the word can be traced back to the ancient Greece. In the
Greek language “demos” means “people” and “kratos” means “the rule, sway,
governance or authority”, thus, in combined “democracy” means “the rule of
people” or “popular authority or governance”.! Today, the word
“democracy” is used widely all-over the world and has been reflected in most
of the constitutions.

Different definitions and perceptions of the democracy do exist in the legal
and political literature. For instance, Plato perceived democracy as the rule of
“opinion” over the “knowledge”, therefore, he was mostly in an opposing
position to it For Aristotle, democracy was a requirement for a good
governance, however, it was by no means sufficient.’® According to him, if we
are discussing justice and good governance, we are referring to a complexity
of various ideas, ideals, and procedures a complexity that never stays the
same.!!

In the words of Meriam Charles “democracy is a form (kind) of political
organization in which the majority of the community determines the general control

" Richard Bellamy, Citizenship: a Very Short Introduction, 97-124 (2008).

8 Definition of Democracy, Oxford Reference, Oxford University Press,
https://www.oxfordreference.com/view/10.1093/acref/9780195148909.001.0001/acref-
9780195148909-e-241 (last visited Aug. 8, 2022).

® Bernard Crick, Democracy: A Very Short Introduction, 1-2 (2002); See generally Anders Dahl
Serensen, Plato on Democracy and Political Techné (2016).

10 Carnes Lord, Aristotle’s Politics, 106, 138, 169 (2013).

1 Bernard Crick, supra note 9, 1-2.
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and direction of the community in line with understandings and procedures that
allow for popular involvement and agreement”.’> Some also argue that several
additions have been made to the classical definition of the democracy, such
as social or legal equality, individual liberalism, good governance and so on.*
And for some scholars, since democracy’s definitions and operationalizations
vary, we may establish a broad difference between “minimal” and “maximal”
conceptions of the democracy.!* The minimal (most basic) definition of the
democracy emphasizes the significance of the “means” such as fair elections,
observance of the human rights and universal suffrage, while maximal
definition, on the other hand, incorporate not only the democratic methods
but also “ends” or “results” (such as economic and social rights).'> Different
doctrines have historically defined the democracy in a specific way.!® For
example, in the Soviet doctrine of democracy, the dictatorship of the
communist party was considered as a “democracy” for the poorer proportion
of the population, ie., proletariat.'” Therefore, some consider Soviet
communism more dangerous for democracy than fascism (in Italy) and
national socialism (in Germany).'

As it will be used in this entry, the term “democracy” broadly refers to a
system of collective decision-making processes that emphasize equality
among participants (citizens).” This definition focuses on collective decision-
making in which decisions are taken by certain members of the community
that are intended to be legally binding on all other community members.?
This term also includes a wide range of organizational forms and democratic
decision-making processes. And these decision-making processes are realised
by the participation of the community members, thus through the right to
vote.?! Since, the right to vote at national elections is reserved for only citizens
in all countries the citizenship stands at the centre of the discussion for the
operationalisation of the democratic institutions.

“Citizenship” (or “Nationality”) - is one of the most essential notions in

12 Charles E. Merriam, The Meaning of Democracy, 10 The Journal of Negro Education 309, 309
(1941); See generally Charles E. Merriam, The New Democracy and the New Despotism (1939); See
also Charles E. Merriam, What is Democracy? (1941).

13 Walter James Shepard, Democracy, 180 The Annals of the American Academy of Political and Social
Science 94, 95 (1935).

14 Siddhartha Baviskar, Mary Fran T. Malone, What Democracy Means to Citizens — and Why It
Matters, 76 European Review of Latin American and Caribbean Studies 3, 4 (2004).

15 1hid.

16 Only some of the doctrines could be covered in a very short research paper.

17'N. S. Timasheff, The Soviet Concept of Democracy, 12 The Review of Politics 506, 506 (1950);
Vladimir 1. Lenin, State and Revolution in J. Fineburg eds., 80 (1935); Hans Kelsen, Foundations of
Democracy, 66 Ethics, 6 (1955).

18 Kelsen, supra note 17, 1.

19 Democracy, the Stanford Encyclopedia of Philosophy,
https://plato.stanford.edu/entries/democracy/ (last visited Aug. 8, 2022).

20 |bid.

21 David S. Tatel, The Right to Vote, 159 Proceedings of the American Philosophical Society, 1
(2015).
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politics, and it is also one of the most extensively debated topics among legal
and political scholars.

Citizenship entails “belonging” to a select group of people who decide how
a particular political community's citizens inhabit collectively.?? It has,
therefore, traditionally been associated with the privileges of “affiliation” or
“belonging” to a specific type of political community in which those who have
a certain status are permitted to take part on an equal footing with their fellow
citizens in deciding how society is to be governed.? And that community's
character in many ways reflects the contributions its residents make.? In
particular, how much and how it respects people as equals is heavily
influenced by their involvement or lack thereof.?

The starting point of the definition of the ‘citizen” could be in Diderot and
d'Alembert's Encyclopédie (1753) under the entry “citoyen”.?® The
Encyclopédie defines the citizen as “celui qui est membre d'une société libre de
plusieurs familles, qui partage les droits de cette société, et qui jouit de ses franchises”,
meaning “citizen is the one who is a member of a free society of several families, who
shares the rights of this society, and who enjoys its immunities”.?” A citizen could
only be a man and families were unquestionably the foundational blocks of
the society.” “Nationality” was also described in the sixth edition of the
Dictionnaire de 1’Academie Francaise, in 1835, as a definite term for state
membership.? Swiss philosopher, diplomat and legal theorist Emmerich de
Vettel characterised the “national” of a state as an extension of the sovereignty
of the state itself.*® This definition is quite interesting since it categorises the
citizenship as extending part of state sovereignty, which means without the
state, citizenship cannot exist.

In legal literature, “citizenship” and “nationality” are mostly used as
interchangeable politico-legal terms with the only difference at national and
international levels. As Paul Weis puts it and now the traditional view is that:
“Conceptually and linguistically, the terms “nationality” and “citizenship”
emphasize two different aspects of the same notion: state membership.3' “Nationality”
stresses the international and “citizenship” the national, municipal, aspect. Under
the laws of the most states citizenship connotes full membership, including the
possession of political rights; some states distinguish between different classes of

22 John C. Torpey, The Invention of the Passport: Surveillance, Citizenship and the State, 15 (2018).
2 Richard Bellamy, supra note 7, 12.

24 |bid.

2 |bid.

%6 See generally Denis Diderot, Citizen (2005). Available at:
http://hdl.handle.net/2027/spo.did2222.0000.070 (last visited Aug. 8, 2022).

27 |bid.

28 |bid.

29 Guido Zernatto, Alfonso G. Mistretta, Nation: The History of a Word, 6 The Review of Politics,
351, 351 (1944); Maximilian Koessler, “Subject”, “Citizen”, “National”, and “Permanent
Allegiance”, 56 Yale Law Journal, 58, 61 (1946).

%0 See generally Emer de Vattel, The Law of Nations in B. Kapossy and R. Whatmore eds. (2008).
31 paul Weis, Nationality and Statelessness in International Law, 4-5 (2" ed. 1979).
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members (subjects and nationals)” .32 Some also of the opinion that nationality
refers to the legal “link” or “bond” that exists between a citizen/national and
the state and gives rise to rights (the main right to have other rights).3

Citizenship has been also reflected in some international landmark cases.
For instance, The International Court of Justice in the “Nottebohm” case held
that: “Nationality is a legal bond having as its basis a social fact of attachment, a
genuine connection of existence, interest and sentiments, together with the existence
of reciprocal rights and duties”.3* Nationality is thus determined by one’s social
link to the country of one’s nationality, and once established, confers rights
and obligations on both the state and the citizen/national. Nationality has also
been defined as creating “personal jurisdiction of the individual under
international law against other states by the state”.* In turn, “citizenship” is
a means of preserving the state’s common norms and values as a social and
political community.* Citizenship is also the highest of municipal law’s
political rights/duties.” This difference between the two words is also
recognized in research by the International Law Association.®

Moreover, citizenship, in political theory, typically is described as a
package of individual rights and obligations as a member of the political
community.* Thomas Humphrey Marshall, an author of the seminal essay on
citizenship, identifies three elements of citizenship: civil, political and social
rights and argues that citizenship requires the balance between these three
kinds.* The civil element includes basic freedoms of the individual (speech,
faith and thought etc.), liberty and the right to justice. Participation in the
exercise of political power constitutes the political element of citizenship.
Lastly, the social element comprises the security and welfare rights of the
society members based on the livelihood standards in that particular society.*

For the purposes of the present article “citizenship” and “nationality” and
consequently “citizen” and “national” shall interchangeably be used as
synonyms.

32 |bid.

33 Alice Edwards and Laura van Waas, Nationality and Statelessness under International Law, 11
(2014).

34 Nottebohm Case (second phase) (Liechtenstein v. Guatemala), International Court of Justice, I. C.
J. Reports, 4 (1955).

3 Alfred M. Boll, Nationality and Obligations of Loyalty in International and Municipal Law, 24
Australian Yearbook of International Law 37, 37 (2005).

36 Edwards and Waas, supra note 33, 12.

37 Ibid.

38 See generally International Law Association Committee on Feminism and International Law,
Report on Women’s Equality and Nationality in International Law (2000). Available at:
www.unhcr.org/3dc7cccf4.pdf (last visited Jun. 21, 2022).

39 See Bryan S. Turner, Citizenship and Social Theory (1% ed. 1993).

40 T. H. Marshall, Citizenship and Social Class and Other Essays, 49, 59, 61-64, 77 (1950).

“1d., 8.
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II. Democracy as a constitutional principle and its

constituent components

The principle of democracy is reflected in the constitutions of many
countries. For example, Article 20 of the Basic Law (1949) of Germany states
that “The Federal Republic of Germany is a democratic and social federal state” *2
Similarly, Article 1 of the French constitution (1958) defines that “France shall
be an indivisible, secular, democratic and social Republic” ** Canadian constitution
also prescribes the similar democratic rights of its citizens in Article 1.4 In the
constitutions of these countries, defining democracy as one of the
constitutional principles can be understood as an adherence to the principle
of democracy and as the authority of the population that is predominantly
recognised and reflected in the leading legal document of the country. With
new developments, such as digital citizenship,*® etc., democracy has started
to entail new dimensions. For instance, the interaction (the communication)
between the citizens and the state has been evolving by the application of the
new technologies and through the digitalisation of society.*

Although new dimensions emerge, for the purposes of this entry,
conventional elements of democracy, namely, the rule of law principle, the
inclusion of the society members in the decision-making process and global
suffrage shall be thoroughly explored.

A. Rule of law

The term “rule of law”, for the first time, was used by the English
republican writer James Harrington, in his tracts The Prerogative of Popular
Government (1657) and The Commonwealth of Oceana (1656), in moderately
different terms: “an empire of laws and not of men” *” Later, “rule of law” as
principle arose in the 1800s and 1900s in the challenging evolution of civilian
society to safeguard individual liberties against an oppressive state.*

Sovereign governments rule over human beings, but the rule of law

42 The Basic Law for the Federal Republic of Germany, adopted by the Parliamentary Council on 8
May 1949, was ratified in the week of 16 to 22 May 1949 by the parliaments of more than two thirds
of the participating German Lander. Available at: https://www.gesetze-im-internet.de/englisch_gg/
(last visited Aug. 8, 2022).

43 The Constitution of France (1958). Available at: https://www.conseil-
constitutionnel.fr/sites/default/files/as/root/bank _mm/anglais/constiution_anglais_oct2009.pdf (last
visited Aug. 8, 2022).

4 The Constitution of Canada (1867). Available at: https://laws-lois.justice.gc.ca/eng/const/ (last
visited Aug. 8, 2022).

4 Birgit Joeger, Digital Citizenship —a Review of the Academic Literature, in Thurid Hustedt (ed.),
Der Moderne Staat (dms), 1 (2021).

46 Karen Mossberger, Toward Digital Citizenship, Addressing Inequality in the Information Age in
Chadwick, Andrew and Howard, Philipp N. (eds.), 173-185 (2008).

47 Spencer Zifcak, Globalisation and the Rule of Law, 29 (1% ed. 2006).

48 Political philosophers — John Locke and Immanuel Kant are prominent witnesses to this evolution.
See generally Debates in German Public Law in Hermann Piinder and Christian Waldhoff (eds.), 99
(2014).
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guarantees that the process is channelled as much as feasible through
rulemaking and the efforts to apply trustworthy laws. The state assures, in
other words, that each person has a fair warning before breaking laws, but if
acts so, then he or she must have a right to a fair hearing (access to justice). *
No one could be penalized without the laws.>

Brian Z. Tamanaha simply puts the rule of law principle as “government
officials and citizens are bound by and abide by the law”.5' This means that all the
state authorities and every single member of the given society must obey the
law and shall be equal before it. According to him rule of law comprise several
components: i) individuals must believe in the rule of law and devote
themselves to it; and ii) they must take it as a necessary and appropriate
element of their culture. Only by doing so the rule of law could be durable,
covering generations and occasions.”> Thus these findings establish an
important link between the rule of law and the principle of democracy itself.

The rule of law guarantees basic standards, how to evaluate any
governmental action which impairs the individual freedom.> Thus, according
to this principle, each and every intervention of the state should be justified.
This justification must be provided by the state and should prove state’s
actions in the light of the freedom of the person.®

Furthermore, linking the rule of law and social state is one of the strongly
debated issues. As the state is built on the foundations of the rule of law, the
constitution ensures freedom through the giving of rights. Every state must,
however, also control the limits of liberties and those constraints which, for
example, must be in place to assist the attainment of social goals for the benefit
of the public.”® For example, this kind of discussion has started in Germany
when German Basic Law was adopted in 1949. Since then, in constitutional
law context the connection between the rule of law and the social state is being
examined.%®

At supranational level, i.e., in the European Union (EU) law the rule of law
principle has another dimension. In essence, the EU cites the rule of law as
one of its raison d’étre — the most important reason or purpose for someone or
something’s existence, along with other values.”” The rule of law is profoundly
incorporated into EU primary law — under Article 2 of the Treaty on European

49 Ibid.

%0 Ibid.

51 Brian Z. Tamanaha, The History and Elements of the Rule of Law, Singapore Journal of Legal
Studies 232, 233 (2012).

52 d., 246.

%3 Piinder and Waldhoff, supra note 48, 30.

% Ibid.

%d., 97.

% 1d., 101.

57 Oliver Mader, Enforcement of EU Values as a Political Endeavour: Constitutional Pluralism and
Value Homogeneity in Times of Persistent Challenges to the Rule of Law, 11 Hague Journal on the
Rule of Law 133, 136 (2019).
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Union (TEU), it is recognized as one of the basic values. It also functions as
one of the guiding principles for EU’s external action (Article 21 TEU), is twice
referenced in TEU preamble and entrenched in the Charter of Fundamental
Rights of the European Union preamble.>®

B. Citizenship and participatory democracy

Involvement of the citizens or participation of all society members in
decision-making procedure and electing representatives for these purposes
are among the cornerstones of the democracy.”” As mentioned in the
definitions above, democracy means the rule of people, thus the participation
of the population in the decision-making procedure is very important for
democracy.

Citizen involvement has long been a subject of legal and political
discussions and also an essential block of knowledge and action as one of the
motivators of modern debates.®® However, not all policymakers, politicians,
NGOs and companies advocate the participation in order to achieve the
democratic empowerment of non-citizens®' and there are several reasons for
this. First, some believe that this kind of participation may lead to a number
of undesired outcomes, including higher staff workload, additional resource
allocation, increasing levels of public scrutiny, unfavourable media coverage,
and increased levels of indifference or distrust of government.®> On the other
hand, supporters of involvement of the non-citizen legal residents argue that
for the better ruling — and for better governance, their participation is of
utmost importance.®

The societies have become more pluralistic, and this new pluralistic nature
requires specific approach. Every society has a very specific mind sets and
rules and for it accepting new members from different cultures is not an easy
task. There should be a commission period of that “newcomer”. However,
today, the borders between different cultures, nations, and even countries
become transparent. As a result, different legal systems start to coexist
together where leads to the legal pluralism.® Some define legal pluralism as
a coexistence of two or more legal systems on the same social level.® Legal

%8 |bid.

% Richard Bellamy, supra note 7, 12.

80 Dorien Zandbergen, Rivke Jaffe, Participation: Citizenship, Democracy and Responsibilization, 26
Etnofoor 7, 7-10 (2014).

®1 Ibid.

62 See generally Kathe Callahan, Citizen Participation: Models and Methods, 30 International Journal
of Public Administration (2007); Maureen M. Berner, Justin M. Amos, Ricardo S. Morse, What
Constitutes Effective Citizen Participation in Local Government? Views from City Stakeholders, 35
Public Administration Quarterly 128, 129 (2011).

83 See generally Thamy Pogrebinschi, David Samuels, The Impact of Participatory Democracy:
Evidence from Brazil's National Public Policy Conferences, Comparative Politics, 46 (2014).

84 Brian Z. Tamanaha, The Rule of Law and Legal Pluralism in Development, 2. Available at:
https://papers.ssrn.com/sol3/papers.cfm?abstract id=1886572 (last visited Jun. 20, 2022).

8 Sally Engle Merry, Legal Pluralism, 22 Law & Society Review 869, 870 (1988).
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pluralism may also be characterized in terms of a conception that co-exists in
the same geographic area as legal systems, networks or regimes.®® None of
these definitions of the “legal pluralism” is straightforward and nor widely
acceptable. As these definitions imply, we might call legal pluralism if there
are two or more formal or informal legal contexts at the same time. These
diverse systems need not always to be comparable or “friendly” to one
another. One significant question, however, is: If these alternative legal
components may fulfil tasks of the rule of law that state legal systems fail to
do so or do not will to do so at all?” As Paul Schiff Berman contends “legal
pluralism provides not just a broader explanation of the world we live in, but also a
potentially helpful alternative approach to the construction of procedural
mechanisms”.®® Granting some rights to some portion of the society can
sometimes cause disagreements and this might deprive some part of the
society in active decision-making procedure of that society. Here we again
land in the issue of the inclusion of all in the “game”. If some portions of the
pluralistic society are not included in this procedure, can we say that we have
tully functioning democracy?

C. Global suffrage: how does international law regulate?

As mentioned above, one of the main constituting elements of the
democracy is suffrage or right to vote. The ability to modify the system is, of
course, dependent on the freedom to vote without interference. It is the
ultimate check on the government and the genuine guarantee of any liberty,*
since the aim in a democracy is to seek the agreement and mandate of the
population. Elections, defined as a method of filling public positions through
a competitive battle for the people’s vote, have become associated with
democracy, as they provide ordinary voters the right to pick their leaders. As
a result, elections have become one of the yardsticks for determining a
country’s level of democracy.”

The historical development of “right to vote” or “suffrage” are not covered
in this article. However, it should be noted that it has past long way to reach
to the current understanding as we have today. Not all members, even
nationals of any society had the right to vote at first. Throughout history,
suffrage was progressively extended to poorer males and women in Western
nations. Newly developing countries tended to offer rights more broadly

% Matej Avbelj, The EU and the Many Faces of Legal Pluralism Toward a Coherent or Uniform EU
Legal Order?, 378 (2006).

57 Tamanaha, supra note 64, 2.

8 Paul Schiff Berman, Global Legal Pluralism, 80 Southern California Review 1155, 1156 (2007).
8 See generally James W. Prothro, Charles M. Grigg, Fundamental Principles of Democracy: Bases
of Agreement and Disagreement, 22 The Journal of Politics (1960).

70 See generally Gerald M. Rosberg, Aliens and Equal Protection: Why Not the Right to Vote, 75
Michigan Law Review (1977); See Concepts and Principles of Democratic Governance and
Accountability, 19 https://www.kas.de/c/document _library/get file?uuid=56a283ae-50ff-0c9b-7179-
954d05e0aa19&groupld=252038 (2011) (last visited July 21, 2022).
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straight away, so that political rights are now universal in virtually all
countries with any type of elections. However, the path from representational
government to broad democracy was lengthy and winding. ! Only in the
second part of the twentieth century, more than 150 years after the
establishment of representative institutions, did universal suffrage become an
unassailable norm.”

The global suffrage, now, has been reflected in a lot of international and
legal instruments. The United Nations General Assembly overwhelmingly
approved the Universal Declaration of Human Rights (UDHR) in 19487,
recognizing the critical role that fair and free elections play in guaranteeing
the basic right to participatory governance. Article 21 of the UDHR states:
“Everyone has the right to take part in the government of his/her country, directly or
through freely chosen representatives”.” While the right to vote is universally
acknowledged as a fundamental human right, it is not effectively enforced for
millions of people worldwide. Non-citizens, young people, minorities, those
who commit crimes, the homeless, handicapped people, and many others are
consistently disenfranchised for a number of reasons, including poverty,
illiteracy, intimidation, or rigged voting processes. The development of
election monitoring groups has a significant influence in combatting
disenfranchisement. Governments all over the globe are struggling to fulfil
the challenge posed by the UDHR in terms of free and fair elections.”

Another international instrument — the International Covenant on Civil
and Political Rights (ICCPR) in Article 25 specifies that: “Every citizen shall have
the right and the opportunity, without any of the distinctions mentioned in article 2
and without unreasonable restrictions: (a) To take part in the conduct of public affairs,
directly or through freely chosen representatives; (b) To vote and to be elected at
genuine periodic elections which shall be by universal and equal suffrage and shall be
held by secret ballot, guaranteeing the free expression of the will of the electors; (c) To
have access, on general terms of equality, to public service in his country”.” Thus,
these provisions are strongly related with Article 2 which states that: “Each
State Party to the present Covenant undertakes to respect and to ensure to all
individuals within its territory and subject to its jurisdiction the rights recognized in
the present Covenant, without distinction of any kind, such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth
or other status”.

While Article 2 of the ICCPR states that voting and participation in

1 See generally Adam Przeworski, Conquered or Granted? A History of Suffrage Extensions, 39
British Journal of Political Science (2009).

2 |bid.

3 The Universal Declaration of Human Rights (1948).

1d., art. 21.

75 See generally University of Minnesota Human Rights Center, Study Guide: the Right to Vote,
http://hrlibrary.umn.edu/edumat/studyguides/votingrights.html (last visited August 8, 2022).

6 The International Covenant on Civil and Political Rights, art. 25 (1966).
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elections is a universal right that cannot be denied because of one’s “status”,
people all over the globe are being systematically or unwittingly
disenfranchised because of not having the citizen status in the societies that
they live in.”” For example, there are millions of legal residents living and
working (also paying taxes as nationals do) in different countries without (or
with very limited rights at local level) the right to vote and to participate in
governance of the society. There are few countries which grant voting rights
to non-citizens that are conditional on fulfilling certain requirements of
residency. The legislative schemes of these countries shall be discussed later.

At Council of Europe level, the European Convention on Human Rights
(ECHR; formally the Convention for the Protection of Human Rights and
Fundamental Freedoms)” has also several articles stipulate the voting rights.
For example, Article 3 of Protocol I of ECHR, state parties agree to organize
free elections by secret ballot at regular intervals under conditions that would
enable the free expression of the people’s opinion in the choosing of the
legislature. Articles 9, 10, and 11 of the Convention further regulate the right
to freedom of opinion, expression, and peaceful assembly.” At United
Nations — in a General Comment on ICCPR Article 25, the Committee on
Human Rights, an UN-appointed group of human rights experts, defined
international election standards in 1996.%° According to the committee, the
mandates of Article 25 should be examined in light of the following: i)
Protecting every citizen’s right to participate in the conduct of public affairs,
including the right to vote and be elected; ii) Peoples’ right to self-
determination; iii) Every citizen’s rights must be protected; and so on.8! The
United Nations and the OSCE perform extensive election monitoring efforts
across the world, especially in weak democracies and post-conflict and
nation-building situations.

In an American continent®?, at EU level® and also within the context of
other regional organizations, right to vote is prescribed as well. However, not
all these international and regional instruments are covered in this article. In
general, from the nature of all international and regional instruments, it can
be concluded that any limits or restrictions on voting rights should be justified
basing on objective and fair criteria.

III. Constitutional frameworks and legislative schemes

on right to vote
In general, no country is granting voting rights to the non-citizens, or they

1d., art. 2.

8 The European Convention on Human Rights (1950).

1d., art. 9, 10, and 11.

80 CCPR General Comment No. 25, art. 25 (1961).

8 1d., para. 2, 3 and 21.

82 The American Convention on Human Rights, art. 23 (1978).

8 Charter of Fundamental Rights of the European Union, art. 39-40 (2000).
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do so conditionally based on their residency terms and statuses. In this
section, the constitutional frameworks and legislative schemes on right to vote
of four target countries, namely New Zealand, Chile, Malawi and Uruguay,
and of some western European countries shall be discussed.

A. Countries grant voting rights to non-citizens

New Zealand is commonly regarded as having the world’s most lenient
and inclusive approach to non-citizen voting rights.? It is one of the nations
that allow non-citizens to vote in national elections and grant voting rights to
permanent residents after just one year of residency.® In 1975, with an
enactment of Citizenship Act of New Zealand the right to vote expanded to
include non-citizen residents,®® meaning they were granted active voting
rights (to elect), however, not to be elected until full naturalisation. Having
dual nationality is not a bar, as well.’” One of the main reasons was UK’s
abandoning its imperial and Commonwealth-based conceptualizations. Thus,
the UK citizens had voting rights in New Zealand since 1956.% Later they were
automatically granted voting rights when they dropped their attachment with
the UK. Some argue that extending voting rights fosters inclusion and
conveys a message that immigration is an integral part of the society.® This
means that by including everyone in the decision-making process, countries
may attain greater satisfaction of its society members.

Another country that grants voting rights to the non-residents is Chile,
since 1925. The expansion of political participation privileges to this category
was not the consequence of internal immigrant populations or special political
organizations’ pressure.” Instead, it looked to be a kind of acknowledgement
by the Chilean state for the significant contribution made by many of those
migrants to the host society. Although obviously ahead of its time, such an
expansion was fairly restricted, as it only permitted certain foreigners
fulfilling residency requirements.”” With the adoption of the present
Constitution in 1980 a more extensive involvement of non-citizen inhabitants
was established. According to the Article 14 of the Chilean Constitution,

84 See generally Kate McMillan, National Voting Rights for Permanent Residents: New Zealand’s
Experience, 12 New Zealand Journal of Public and International Law (2014).

&1d., 21.

% Fiona Barker and Kate McMillan, Access to Electoral Rights New Zealand, 8 (2016).

87 Ibid.

8 See Electoral Act (1956); The 1975 Electoral Amendment Act withdrew the British subject matter
requirement, although it wasn't replaced with a citizenry requirement unlike Australia and Canada at
its historic intersection.

8 See generally Marco Martiniello, Political Participation, Mobilisation and Representation of
Immigrants and Their Offspring in Europe in Rainer Baubdck eds. (2005); See generally Fiona
Barker, Kate McMillan, Constituting the Democratic Public: New Zealand’s Extension of National
Voting Rights to Non-Citizens, 12 New Zealand Journal of Public and International Law (2014).

% Gabriel Echeverria, Access to Electoral Rights Chile, 7-9 (2015). Available at:
https://cadmus.eui.eu/bitstream/handle/1814/38291/EUDO CIT ER 2015 20.pdf;sequence=1 (last
visited Aug. 9, 2022).

%1 Ibid.
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foreigners who have resided in Chile for more than five years, may exercise
the right to vote in the circumstances and manners prescribed by law
provided that they meet certain requirements.”> While Article 14 of the
Constitution establishes the basic legal framework for non-citizen residents’
franchise, the precise criteria, modalities, and processes are governed by
Organic Constitutional Law No. 18700 on Voting and Scrutiny.” According to
this law the citizens with suffrage rights and foreigners registered in the
Electoral Registry who are at least 18 (eighteen) years old are entitled to vote
(Article 60).** Thus, under Chilean law, all non-citizen residents from any
nation have equal voting rights. Foreigners are not allowed candidacy rights
since the primary requirement for running for any public office is
citizenship.*®

Malawi is another country that is granting voting rights to the non-citizen
who are legally residing in the territory of the country. According to the
Article 77 of Malawian Constitution, the ordinary non-citizens who are
residing in Malawi for seven years are qualified to be registered as a voter in
a constituency, are entitled to vote at national elections.”® The unqualifying
grounds are three-fold: i) mental incompetency of a person according to the
laws in force; ii) if a person sentenced to death by a court having jurisdiction
in the country either before or after the appointed dayj; iii) if a person violates
any law relating to elections that are in force at the time of, or after, the
commencement of this Constitution.”” But such disqualification shall be valid
only with respect to registration for the election in question and the concerned
person might qualify for the next elections.”® Malawian citizens or non-
citizens who have been ordinarily resident in Malawi for seven years have
right to vote at national elections.”” Like in New Zealand and Chile this right
is active voting right, thus, non-citizens cannot exercise passive voting rights,
hence, they cannot be elected for public offices.

Lastly, Uruguay is among the countries extending voting rights in national
elections. Article 78 of the Uruguay’s Constitution specifies that Foreign men
and women i) of good conduct; ii) having a family; iii) who possess some
capital or property within the country or are engaged in some profession,
craft, or industry; and iv) have habitually resided at least 15 (fifteen) years in
the territory of the country; have the right to vote without the necessity of

92 Constitution of Chile, art. 14 (1980).

9 Law No. 18.700, Organic Constitutional Law on Voting and Scrutiny (last amended in 2016),
https://www.bcn.cl/leychile/navegar?idNorma=30082 (last visited Aug. 9, 2022).

% Organic Constitutional Law on Voting and Scrutiny, art. 60 (1988).

% Echeverria, supra note 90, 6.

% Constitution of Malawi, art. 77 (1994).

% 1d., para 3.

% Ibid.

9 Malawi National Assembly, Electoral System (1994). http://archive.ipu.org/parline-
e/reports/arc/2195 94.htm (last visited August 9, 2022).
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previously obtaining legal citizenship”.!® Thus, Uruguay gives right to vote
to the non-citizens in national elections if they reside in Uruguay for
minimum fifteen years. The residency should be proved by legal
documentation. Some scholar considers the laws of Uruguay as a stark
contrast to New Zealand’s residency requirement of one year.!”* They argue
that, while Uruguay’s right to vote is non-discriminatory (de jure), its
residency requirement raises the question of how other franchise criteria may
discriminate against permanent immigrants.*

B. Voting rights for non-citizens in European/Nordic countries

At European Union (EU) level, right to vote is given to all EU member
countries” nationals to participate at local (municipal elections) where they
reside within the EU.!® Thus any person who is residing within EU
(irrespective of the citizenship) has a right to vote and to stand as a candidate
in municipal elections in a member state of the EU.1* The concerned person
must fulfil the following requirements: i) the person should be a citizen of the
EU;'% and ii) should not be national of the member state of residence, but in
any event satisfy requirements of that state.!® Thus regulation of the EU
stipulates the voting rights of EU nationals (and that is only at municipal
level) and granting right to vote to non-EU residents stays at whole discretion
of the member states of the EU.

Some countries have extended these local election rights to non-EU
countries’ nationals who are residing in their territories. In 1950s, Denmark,
Norway, and Sweden created the Nordic Passport Union, allowing Nordic
people to freely work and live in any Nordic country.’” Finland and Iceland
became members in 1965.1% Sweden was the first country in Western Europe
to permit foreign citizens to cast ballots in local and state elections in 1975
with an equal qualification time of three years of residence.'® Following the
reform, this matter has been extensively contested for many years. Left-wing

100 Constitution of Uruguay, art. 78 (1966).

101 David C. Earnest, Noncitizen Voting Rights: A Survey of an Emerging Democratic Norm, 5
(2003).

021d,, 14.

103 Council Directive 94/80/EC of 19 December 1994 laying down detailed arrangements for the
exercise of the right to vote and to stand as a candidate in municipal elections by citizens of the
Union residing in a Member State of which they are not national.

104 Council Directive 94/80/EC of 19, art. 3 (1994).

105 According to the Treaty on European Union (TEU), Article 9, every national of a Member State is
a citizen of the EU, however, this citizenship is additional to and does not replace national
citizenship.

106 Supra note 104.

197 Nordic Agreements and Legislation. Available at: https://www.norden.org/en/information/nordic-
agreements-and-legislation (last visited Aug. 9, 2022).

108 See generally Kees Groenendijk, Local Voting Rights for Non-Nationals in Europe: What We
Know and What We Need to Learn (2008).

109 See generally Martin Ericsson, Enfranchisement as a Tool for Integration: The 1975 Extension of
Voting Rights to Resident Aliens in Sweden, 38 Immigrants & Minorities (2021).
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parties sought to expand the right to vote to national elections, while right-
wing parties opposed such a move.!"® Denmark is another Nordic country that
grants foreigners with right to vote in municipal and regional elections (not
in national ones) even if they do not possess Danish citizenship. For this,
foreign national should meet two requirements.!"! First, they must have
permanent residency and they must reside in Danish Commonwealth
(Denmark, Faroe Islands or Greenland) for four years before the election
day'112

Norway is also among the Nordic countries that grant voting rights to the
non-citizen residents in only local (municipal) elections. In 1978, Nordic
Passport Union citizens were granted voting and eligibility rights for
municipal and county elections with a three-year residency requirement.!'* In
1983, these privileges were extended to all foreign residents. Registration of
voters is automatic with registration of the residency. Currently, resident
nationals of Nordic Passport Union nations have the same right to vote in local
elections as Norwegian citizens, without regard to the period of residency.!*

In Germany, apart from EU citizens (as noted earlier they are only allowed
to participate in local or European elections) no voting rights are granted to
the non-citizens to participate at national or local (municipal) elections. In
1989, two Linder - states including West Berlin established limited voting
rights for resident foreigners in the Federal Republic of Germany. In
Hamburg, all legally residing foreigners who had been in the state for a
minimum of eight or more years were eligible to vote in municipal elections,
whereas in Berlin only five years of residency was a requirement.''s
Schleswig-Holstein likewise gave resident foreigners’ voting rights in
municipal elections.!’® However, these two German states” franchised rights
were short-lived; the Federal Constitutional Court decided in 1990 that both
the Hamburg and Schleswig-Holstein’s legislation breached the Basic Law.!"”
In its decision, the court concluded that the constitutional provision providing
German citizens voting rights had to be construed to include only those of
German nationality. Court further asserted that the governments should
make it simpler for immigrants to become naturalized rather than granting

110 d., 235.

111 The Right to Vote in Denmark, https://www.norden.org/en/info-norden/right-vote-denmark (last
visited Aug. 3, 2021).

12 |bid.

113 Act on Elections to the Storting, para. 2.2 (2002).

114 Harald Waldrauch, Electoral Rights for Foreign Nationals: a Comparative Overview of
Regulations in 36 Countries, 73 (2003).

115 See generally Gerald L. Neuman, We are the People: Alien Suffrage in German and American
Perspective, 42 Michigan Journal of Law (2021).

118 David C. Earnest, Voting Rights for Resident Aliens: A Comparison of 25 Democracies, 6 (2003).
117 See generally Donald P. Kommers, The Federal Constitutional Court: Guardian of German
Democracy, 603 The Annals of the American Academy of Political and Social Science (2006).
Auvailable at: http://www.jstor.org/stable/25097759 (last visited Aug. 9, 2022).
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them the right to vote in municipal elections.®

In the United Kingdom of Great Britain and Northern Ireland (the UK) the
nationals of Ireland and “qualified” citizens of Commonwealth nations are
granted full voting rights and the opportunity to run for office in the UK since
they are not considered foreigners under the law.'” This is a relic of the
circumstances before to 1983, when they had the status of British subjects.
Thus, the Commonwealth citizens and citizens of the Republic of Ireland may
register to vote in national elections.!?® Brexit had a huge impact over the
voting rights of EU citizens in the UK and reciprocally UK citizens’ rights in
the EU countries. UK nationals no longer have the right to vote or run for
office in European Parliament or municipal elections in their EU Member
State of residence.!

This section of the article briefly described the selected countries’ national
constitutional frameworks and legislative schemes on granting voting rights
to the non-citizens (or non-citizen residents) in national or local (municipal)

elections. In the next section, the main reasons behind the existing differences
shall be discussed.

IV. Franchising right to vote to non-citizens: discussion

As mentioned earlier, participation of the members of any given society in
a decision-making process is of utmost importance for the operationalisation
of the democracy. In this context the right to vote is a tool to realise this
participation. As new challenges hugely impact the composition of the
communities in all countries, thus, some people migrate from one country to
another, granting right to vote to “newcomers” becomes one of the debatable
issues. In most countries, regardless of the duration in or proximity of their
ties to the state, these groups of people are disenfranchised to attend to the
decision-making processes.!?> Then why do nations afraid to grant these rights
to non-citizens who are not “ready” to be part of that “nation”, where again
this “readiness” is commissioned in accordance with the rules dictated by that
very nation?

Some scholars try to classify the pro and contra-arguments for granting
voting rights to the non-citizens.'” Supporting arguments could be
categorised as following. First, longer non-nationals live in a community, the
more difficult it is to defend their exclusion from public decision-making.'?*

118 Groenendijk, supra note 108, 7.

118 Earnest, supra note 116, 6.

12014, 10.

121 EU And UK Citizens’ Rights after Brexit (2020),
https://www.europarl.europa.eu/RegData/etudes/IDAN/2020/651975/EPRS_1DA(2020)651975 EN.
pdf (last visited Aug. 3, 2022).

122 Heather Lardy, Citizenship and the Right to Vote, Oxford Journal of Legal Studies, 17 (1997).

123 Supra note 116, 5.

124 Ko-Chih R. Tung, Voting Rights for Alien Residents-Who Wants 1t?, 19 The International
Migration Review, 452 (1985).
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By time, immigrants with “acceptable” backgrounds are becoming an integral
part of the society they live, they establish strong ties with locals and after
some time it becomes hard to exclude them from this general procedure.
Second, all members of the community who pay taxes on a regular basis must
be represented in government entities that decide how public money are
spent and regulations that apply to all citizens are made.'® This means, since
they are contributing as all other citizen members of the society, all of them
must have, in return, the right to participate in the decision-making procedure
to spend those funds. Third, giving immigrants voting rights encourages their
political involvement and, as a result, facilitates their assimilation into the host
community.’ As mentioned earlier, inclusion is one of the important
elements of democracy. With 2015 Development Agenda, which some call
“one of the most powerful political visions in history”,'?” states undertook that they
promote inclusive societies in order to achieve better solutions for existing
global problems. Fourth, the ability to vote in municipal elections motivates
non-nationals to get naturalized to vote in national elections and obtain access
to public-sector jobs.!” This positive approach, however, is not welcomed in
all countries. As described earlier, the German Constitutional Court has in its
landmark decision concluded that, voting rights are rights of the German
citizens.'” State must exercise other measure to ease the naturalisation
procedure rather giving voting rights to the non-citizens. Consecutively, the
German Nationality Act, which came into effect in 2000, may be viewed as a
fulfilment of the court’s suggestion: it enabled jus soli (birth right citizenship)
acquisition of German nationality by children of settled immigrants and
permitted dual nationality for some immigrants.’®® Lastly, giving the voting
rights to the long-term resident immigrants signals to the majority of the
population that they want to stay.!s! Of course, this is highly debatable. Not
all local populations can easily accept the foreigner as part of their societies.
However, non-acceptance of minor (or some) portion of the society cannot be
regarded as a satisfactory or justifying ground to hamper the international
human rights to vote of non-citizens.

Contra arguments to franchise right to vote to non-citizens could be as
followings. First, governments in the countries of origin may attempt to
influence the political process through their citizens. This is one of the main

125 Taxation and Representation, https://votingrights.ie/resources/taxation-and-representation/ (last
visited Aug. 3, 2021).

126 See generally William J. Ball, From Community Engagement to Political Engagement, 38
Political Science and Politics (2005).

127 See generally Samuel O. Idowu, René Schmidpeter and Liangrong Zu, The Future of the UN
Sustainable Development Goals (1% ed. 2020).

128 _ardy, supra note 122, 17.

125 Kommers, supra note 117.

130 Sypra note 116, 6.

131 See generally Christina Boswell and Gianni D’ Amato, Immigration and Social Systems: Collected
Essays of Michael Bommes (2012).
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principles of international law that no country should interfere the integral
matters of any other country with this or that way.'® Second, by definition,
voting rights are related to nationality; only full citizens should participate in
political decision making.’®® However, some argue that the restriction of
voting rights to people who lack legal citizenship status is difficult to reconcile
with different political theories’ assessments of the importance of political
involvement.!3 Third, if certain immigrant groups develop their own political
parties, others may start single-issue parties that are undermining existing
local ones.’®® Although, this sounds against the spirit of the international
human rights instruments, it is used for populist politicizations. Fourth, once
local voting rights are provided, the case for withholding voting rights in
national elections becomes weaker (albeit it might be claimed that national
voting rights could lead to conflicting loyalties, as is the case with dual
nationality).®® Fifth, giving immigrants voting rights reduces their desire to
get naturalized. As mentioned above, this was exactly the point of German
Constitutional Court that, state must focus and simplify the naturalization
procedure, instead of granting voting rights to non-citizens.'” Historically,
the German courts considered the right to vote as a communal, rather than an
individual, right. This right is also linked to a historical notion of German
nationality as an ethnic construct; thus, the right to vote is a collective right of
the German nation.'® Lastly, allowing non-nationals to vote disrupts the
present power balance, with certain parties gaining more than others from the
immigrant vote.’ In some countries, some parties try to dismantle power
balance by airing populist speeches and attract the votes of people with
migration backgrounds and foreign origins. This process may disrupt the
power balance, which in the end again may result undesired consequences.

In any given society any given rights to the citizens or non-citizens could
only be guaranteed and implemented by observing principle of rule of law. If
the law should be the only rule anyone who is subject to the influence of that
law should be entitled to demand the right to take part in designing of that
very law. At least, those residing in a community for longer period are entitled
to enjoy such rights.

132 UN Charter, art. 2; Niki Aloupi, The Right to Non-intervention and Non-interference, 43
Cambridge Journal of International and Comparative Law 566, 588 (2016).

133 Irem Bulut, Irem Mete, Granting Privilege in Regard to Voting Rights, 12 GSI Articletter 156, 156
(2015); Laughlin McDonald, Whatever Happened to the Voting Rights Act - or Restoring the White
Privilege, 7 J. S. Legal History, 207 (1999).

134 Lardy, supra note 122, 97.

135 See generally Edgar Grande, Tobias Schwarzbozl, Matthias Fatke, Politicizing immigration in
Western Europe, 26 Journal of European Public Policy (2018).

136 See generally Simon Green, Between Ideology and Pragmatism: The Politics of Dual Nationality
in Germany, 39 The International Migration Review (2005).

137 German Constitutional Court, Judgment of 13 October 1990. BVerfGE 8 3: 37.

138 See generally Merih Anil, The New German Citizenship Law and Its Impact on German
Demographics: Research Notes, 25 Population Research and Policy Review (2007).

139 See generally Carole Edelsky, Democracy in the Balance, 82 Language Arts (2004).
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Considering the international and regional human rights instruments, one
may conclude that right to vote is one of the important rights of all human
beings. As described almost in all these instruments, in no case human rights
can be deprived from their right to elect, decide, and participate in the
decision-making procedure of the society where they are themselves are part
of.

Although it seems very plain, from political point of view, it is obvious that
there is no single approach to this problem all over the world. As given above,
untying right to vote from citizenship might also hamper the traditional
conception of the citizenship. Neither citizenship is understood as same
phenomena in all countries, nor the legislative schemes of all countries are
homogeneous in terms of granting voting rights to the non-citizens. If one
considers the citizenship as ethno-genetic relationship between the members
of any given society, then inclusion of non-citizens would far more
challenging and in these kinds of societies there always would be visual or
invisible borders between different groups. Most of the nation states are
following this trend at the moment. There are countries, where considerable
portion of their residents are foreign citizens. Luxembourg is one of these
countries, however, in this country right to participate in national elections is
not granted even to other EU nationals, let be any other foreign national. !4

In a world of rising international migration, the exclusion of a large number
of resident foreigners from the electorate is a major source of concern. Many
scholars believe that cultural variables primarily influence public sentiments
toward immigration.* It seems it is difficult for most of the states to give up
part of their sovereignty'# — the right that comes with the nationality, to the
non-citizens residents. As some argue, all countries including developed ones
tend to overlook the existence of this or similar situations.!*® However,
considering the global developments this can be hugely changed in the future.

Conclusion

Even if some claim that globalization is on the decline, it is safe to conclude
that today's majority of countries are made up of people from various cultural
backgrounds. This diversity prompts several important and complex
questions. For instance, disputes over language rights, regional autonomy,
political representation, and the right to vote, educational standards, land
claims, immigration and naturalization laws, and even national symbols like
the national anthem or holidays are becoming more common between
‘aboriginal’ majorities and “foreign” minorities. Therefore, finding solutions
that are both morally acceptable and politically practical to deal with these

140 Christine Fauvelle-Aymar, The Welfare State, Migration, and Voting Rights, Public Choice, 111-
112 (2014)

141d.,, 105.

142 vattel supra note 30.

143 Ko-Chih R. Tung, supra note 123, 467.
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difficulties now with an increasing number of migrants is the biggest
challenge facing democracies today.

Giving voting rights to the fraction of the population who are legally
residing in any country but have the nationality of another country or have
no nationality at all, i.e., are stateless, is among the widely contested issues.
This article humbly tried to find an answer to the question whether right to
vote should be franchised to these persons. To better understand the
governing dynamics on the matter, this entry first examined the relationship
between democracy and citizenship. Since the right to vote is mostly come
with citizenship, it was concluded that citizenship occupies important part
thereof. Taking the “democracy” as a constitutional principle, in later section
of the article, its indispensable constituent components were discussed. As
one of the main elements, the rule of law is a guarantor of the equal
participation of the citizens in a decision-making process. It is also a
mechanism or norm that secures the equality of all citizens before the law,
prevents arbitrary form of government and use of power. Then article
exemplified the constitutional frameworks and legislations of the target
countries, namely, New Zealand, Chile, Malawi and Uruguay and for the sake
of comparison, of other western European and Nordic countries, with a
purpose to illuminate the black letter laws. During the analyse of the different
legislations of the countries several motives, on which countries tend to base
their action in terms of granting voting rights, were revealed. For example, in
Chilean case, country hugely considered the contributions of migrant workers
and shaped its legislative approach basing on these contributions. In all
countries right to vote is either limited with municipal elections or
conditioned with very high residency requirements. One could conclude that
the nations are not ready yet to franchise full voting rights to non-residents.

Lastly, as of the third decade of the XXI century, seemingly, we stand far
away from the ideal democratic environment in a broader sense, where all
members of the community feel to be part of that very community and have
chance to have a say in the governing matters. However, there is a light in the
end of the tunnel. Under the light of recent political developments, such as
adapting 2030 Development Agenda and considering the vital elements of the
democracy and giving a huge importance to the inclusive societies, also with
unprecedented development of the technological means, existing tendencies
shall presumably be subject to the positive developments in favour of the non-
citizen residents in the forthcoming future.
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LAW GOVERNING ARBITRATION AGREEMENT:
EXCERPTS FROM THE AZERBAIJANI
LEGISLATION

Abstract

Although international commercial arbitration has been quite famous recently as a dispute
resolution mechanism, the question of what law governs the arbitration agreement remains
unsolved both internationally, and in local jurisdictions. With enough conundrums
attributed to this question, the main purpose of this article is to study the law governing
arbitration agreements from the perspective of Azerbaijani arbitration law and pinpoint the
necessity of its determination. The article continues by arguing how the problem can be
solved if faced before Azerbaijani courts and elaborates on possible solution mechanisms
based on local laws and court decisions at hand.

Annotasiya

Beynalxalq kommersiya arbitraji miibahisalarin halli mexanizmi kimi son vaxtlar kifayat
godar mashur olsa da, arbitraj sazisinin hansi qanunla tanzimlonmoasi masalasi ham
beynalxalq, ham da yerli yurisdiksiyalarda halsiz qalmisdir. Kifayat qadar casqinliga sabab
olan bu sualla birlikda, maqalanin asas maqsadi arbitraj sazisina tatbig olunan hiiququ
Azarbaycamin  arbitraj  qanunvericiliyi  prizmasindan  Oyronmak  va  onun
miiayyanlasdirilmasinin  zaruriliyini  daqigliklo ifads etmokdir. Moaqala Azarbaycan
moahkamoalari qarsisinda problemin neca hall oluna bilacayini miizakira etmoakla davam edir
va yerli qanunlara va movcud moahkama qorarlarina asaslanaraq miimkiin  hall
mexanizmlarini atrafli sakilda arasdirir.
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Introduction

t is widely known that arbitration, which has been a preferred dispute

settlement mechanism for disputes arising out of cross-border

transactions throughout the last decades, cannot simply exist without
a valid and effective agreement to arbitrate since the choice of the parties to
resolve their disputes in arbitration is reflected in arbitration agreements.
Such arbitration agreements are distinct contracts from the contract they are
included or incorporated into (hereinafter “main contract” or “underlying
contract”), thereby they have their own object, existence, and their governing
law can be different from the law governing the main contract.

The law governing arbitration agreement (hereinafter referred to as
“arbitration agreement” or “arbitration clause”) having an undeniable role in
determining the arbitration agreement's validity, effect, and scope, is
indispensable in today's world of international commercial arbitration. It
requires a separate inquiry and is difficult to discern since the parties
generally do not choose a separate governing law for the arbitration
agreement while they choose the substantive law of the main contract and a
seat for the arbitration.

Although the question had been raised before, the discussion on the
determination of law governing arbitration agreements had never actually
been finalized and lose its popularity in the academic world. On that note,
with its recent judgment in the case of Kabab-Ji SAL (Lebanon) v. Kout Food
Group [2021], UKSC 48 (hereinafter referred to as “Kabab-Ji v. KFG”),' the
Supreme Court of the United Kingdom has made considerable changes in its
approach to the question of the law governing the arbitration agreement
thereby making it the focal point of discussion again.

From the very early times, the international commercial arbitration
commenced, and the literature on the basis of arbitration agreements was
introduced, there has been a discussion? on why there must be a separate law

! Kabab-Ji SAL (Lebanon) v. Kout Food Group (Kuwait) (2021).
2 See Gary B. Born, The Law Governing International Arbitration Agreements: An International
Perspective, 26 Singapore Academy of Law Journal 814, 817 (2014); See generally Renato Nazzini,
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governing the arbitration agreement and how it should be identified.® During
this time, there have been different solution mechanisms proposed — which
will later be discussed in this article — yet there has been no agreement in the
international sphere. Meanwhile, courts of different jurisdictions and
tribunals have presented diverging methods for providing a uniform answer
yet failed in doing so. Therefore, the issue remains a “Gordian knot”* and with
no agreed way of determination, thereby making it not only an issue of
academic but also of practical importance.

While each country seems to provide a separate solution mechanism in this
regard,® in Azerbaijan, the issue has been left unaddressed by legislation and
the courts, despite a recent rise in the recourse to arbitration by national
companies mostly in their cross-border commercial disputes. The precise way
of determination of the law governing arbitration agreement is vital for the
legal certainty, predictability, and economic growth of one’s country since the
development of arbitration and arbitration law is often understood as directly
proportional to the growth of businesses in the country.®

The present Article intends to examine the need for a separate inquiry into
the law applicable to the arbitration agreement and how it causes a dilemma
in the practice of the courts and tribunals both in the international sphere and
in Azerbaijan. The first chapter will address possible case situations where the
examination of the law governing the arbitration agreement is necessary,
whereas the following chapter will elaborate on the four main options of
identifying the law governing the arbitration agreement (law of the main
contract, law of the seat, transnational approach, pro-arbitration approach)
based on the available conflict of laws rules. The later chapter, on the other

The Law Applicable to the Arbitration Agreement: Towards Transnational Principles, 65
International and Comparative Law Quarterly 681, 687; See also Ibrahim F. I. Shihata, The Power of
The International Court to Determine Its Jurisdiction, 187 (1965).

3 See generally Gary B. Born, International Commercial Arbitration, 508 (2020).

4 See Jim Yang Teo, Darius Chan, Ascertaining the Proper Law of an Arbitration Agreement: The
Artificiality of Inferring Intention When There is None, 37 Journal of International Arbitration (2020).
5 Katharina Plavec, The Law Applicable to the Interpretation of Arbitration Agreements Revisited, 4
University of Vienna Law Review 82, 85-89 (2020); See also Maxi Scherer, Ole Jensen, Towards a
Harmonized Theory of the Law Governing the Arbitration Agreement, 10 Indian Journal of
Acrbitration Law, 3 (2021); See also Naomi Tarawali, Patrick Gerardy, The Law Governing the
Arbitration Agreement — A Fresh Look at an Old Debate after the UK Supreme Court’s Enka
Judgment and Recent Clarification by the German Federal Court of Justice, 19 German Avrbitration
Journal 208, 208-215; See generally Rolf Trittmann, Inka Hanefeld, Arbitration in Germany: The
Model Law in Practice, 84 (2" ed. 2015); See also Hamlyn & Co. v. Talisker Distillery A. C. 202,
para. 208 (1894); See generally Kabab-Ji SAL v Kout Food Group, UKSC, 48 (2021); See also
Ibrahim Amir, The Proper Law of the Arbitration Agreement: A Comparative Law Perspective: A
Report from the CIArb London’s Branch Keynote Speech (2021),
http://arbitrationblog.kluwerarbitration.com/2021/05/21/the-proper-law-of-the-arbitration-agreement-
a-comparative-law-perspective-a-report-from-the-ciarb-londons-branch-keynote-speech-2021/ (last
visited Mar. 17, 2022).

& Jordi Paniagua, The Economic Impact of International Commercial Arbitration (2021),
https://events.development.asia/materials/20210317/economic-impact-international-commercial-
arbitration (last visited Mar. 17, 2022).
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hand, is more specific and will determine the possibilities that the question of
the applicable law of arbitration agreement may arise before Azerbaijani
courts and provide an analysis of Azerbaijani legislation to propose
practicable solution mechanisms.

I. Need for a separate law governing the arbitration
agreement

A. When does the issue arise?

The arbitration agreements have their own object and existence, or in other
words, are separable from the main contract. This comes from the separability
doctrine (also referred to as “separability presumption”)” which is a legal
fiction that has been incorporated to arbitration practice. It is reflected in New
York Convention on the on the Recognition and Enforcement of Foreign
Arbitral Awards (hereinafter “NYC”),® UNCITRAL Model Law on
International Commercial Arbitration (hereinafter “Model Law”),’ European
Convention on International Commercial Arbitration (hereinafter “European
Convention” or “Geneva Convention”)® and other international
instruments!! taking a complementary approach.

As per its influence, when there is an international arbitration agreement
which sets the jurisdiction of the arbitral tribunal for cross-border disputes,
the issue of determining the applicable law will always arise. Possible cases
where the tribunal or the court will have to determine the law governing the
arbitration agreement are:'

1. When respondent party before a state court requests from the court to refer a

case to arbitration;

2. When an arbitral tribunal is deciding on its jurisdiction: Acting with the

principle of Kompetenz-Kompetenz,> arbitral tribunals have the power to

determine their own jurisdiction. When the tribunal is exercising this power and

" Supra note 3, 355-357; See C v. D EWCA Civ 1282 (2007); See also XL Insurance Ltd. v. Owens
Corning, 1 All ER (Comm) 530 (2001).

8 United Nations Convention on the Recognition and Enforcement of Arbitral Awards, art. 2 (1958).
® UNCITRAL, Model Law on International Commercial Arbitration, art. 16 (1985).

10 European Convention on International Commercial Arbitration, art. 6 (2) (1961).

11 Supra note 8, art. 81 (1).

12 Julian David Mathew Lew, Loukas A. Mistelis, Stefan Kroll, Comparative International
Commercial Arbitration, para. 6-30 (2003).

13 See Born, supra note 3, 1048-1051; See also Philippe Fouchard, Emmanuel Gaillard, Berthold
Goldman, International Commercial Arbitration, para. 416 (1999); See Stephen M. Schwebel, Luke
Sobota, Ryan Manton, International Arbitration: Three Salient Problems, 11 (1987); See also
Shihata, supra note 2, 25-26; Manuel Arroyo, Arbitration in Switzerland: The Practitioner's Guide,
647 (2" ed. 2018); See generally American Bureau of Shipping (ABS) v. Copropriété Maritime Jules
Verne et al. (2002); See generally Continental Commercial Systems v. Davies Telecheck
International, B. C. J. No. 2440 (1995); See also BNA v. BNB, SGCA 84 (2019).
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when a party decides to challenge the jurisdiction of the tribunal, the law governing

the arbitration agreement “governs the inquiry”;*

3. When respondent party before an arbitral tribunal applies to a state court,

acting as claimant, requesting that the court finds it has the jurisdiction;

4. When a state court is deciding on the recognition and enforcement of a foreign

arbitral award.

More precisely, we are required to have an applicable law of arbitration
agreement in the following cases: (1) whether the parties have consented to
submit their dispute to arbitration; (2) whether they had the capacity to do so;
(3) whether they have complied with the form requirements set out for
arbitration agreements; (4) whether they are legally bound by it; (5) whether
the agreement bind non-signatory third parties; (6) what does the included
terms mean; (7) whether the dispute can even be arbitrated; (8) in which case
the arbitration agreement can be terminated, (8) whether they have complied
with form requirements, etc.'®

Notably, there is not one law governing the arbitration agreement because
there should be, in fact, laws governing various aspects of the arbitration
agreement.'® Indeed, most of the aforementioned cases where we need an
arbitration agreement are governed by several laws.'” Accordingly, the
substantive validity, i.e. whether the parties have intended to enter into an
arbitration agreement; formal validity, i.e. the form requirements of the
arbitration agreement; the scope, i.e. whether the disputed issue is covered
within the scope of the arbitration agreement; the effect, i.e. whether the
arbitration agreement binds the third parties, and other issues regarding the
arbitration agreement are, though not necessarily, governed by different
laws.1®

B. Why is the issue problematic?
As mentioned above, the issue of law governing arbitration agreement
remains unsolved for the decades and causes difficulties before courts and/or

14 See Koh, S. Unpacking the Singapore Court of Appeal’s Determination of Proper Law of
Acrbitration Agreement in BNA v. BNB (2020),
http://arbitrationblog.kluwerarbitration.com/2020/01/19/unpacking-the-singapore-court-of-appeals-
determination-of-proper-law-of-arbitration-agreement-in-bna-v-bnb/ (last visited Mar. 17, 2022); See
also Koh, S. A Critical Review of the Singapore High Court’s Determination of the Proper Law of
the Arbitration Agreement in BNA v BNB (2019),
http://arbitrationblog.kluwerarbitration.com/2019/09/20/a-critical-review-of-the-singapore-high-
courts-determination-of-the-proper-law-of-the-arbitration-agreement-in-bna-v-bnb/ (last visited Mar.
17, 2022).

15 James Hope, Lisa Johansson, Stockholm Arbitration Yearbook, Chapter 9: What Is the Governing
Law of the Arbitration Agreement? A Comparison Between the English and Swedish Approaches,
146 (2021); See supra note 3, 490.

16 ICDR Young and International, Where to Go & What to Do When You Get There: Identifying the
Law Governing the Arbitration Agreement (2021),
https://www.youtube.com/watch?v=7tB5FrBC4ZY ((last visited Mar. 17, 2022).

7 Ibid. See also, supra note 3, 477-478.

81d., 76.
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arbitral tribunals. The reasons for this difficulty can be structured in following
way:"

To begin with, the parties usually fail to insert in their arbitration clauses
or agreements which law is applicable to it.*° In fact, they merely select the
governing law of the main contract and frequently neglect to specify which
law will govern the agreement to arbitrate.?!

Additionally, for identifying the law governing arbitration agreement, one
needs to know which conflict of law rules (also referred to as “choice-of-law
rules”) will govern the process of identification of applicable law. In that
regard, there is legal uncertainty on the issue as there has been differing and
complex approaches by the arbitral tribunals and the national courts on the
matter, particularly due to the lack of choice-of-law rules to be applied in the
identification process,?? Several choice-of-law rules suggested to be used in
the determination of the law governing the arbitration agreement are: (i) NYC,
(ii) Model Law, (iii) three-tiered test from Sulamérica, (iv) conflict of law rules
of lex arbitri. In a few words, according to NYC Article V (1) (a), the law
governing the arbitration agreement shall be the law the parties have chosen
(explicitly or impliedly), and if not any, the law of the seat (default rule).
Three-tiered test also refers to explicit or implied choice of the parties,
however, if not any, the law having the closest connection to the arbitration
agreement.

Furthermore, there is widespread misunderstanding about the possibility
of distinct laws controlling various components of arbitration agreements.?
Academics and case law?* have occasionally advocated opinions on applying
the same approaches regarding the law governing the substantive validity of
the arbitration agreement to the cases where a law governing any other aspect
of arbitration agreement was required.

Lastly, as adjudicated by Prof. Ms. Scherer in her research® on 80
jurisdictions reflecting their approaches on the question of law governing the
arbitration agreement, most of the jurisdictions prefer the law of the seat as
the law governing the main contract as they encompass 51%, thus being the
majority.? In contrast, the jurisdictions selecting the law of the main contract
as the law governing arbitration agreement contain 34% of the map.?” The
other options are the Swiss and French models, respectively holding 9% and

19 See supra note 16.

20 Sulamérica Cia Nacional De Seguros v. Enesa Engenharia SA, EWCA Civ 638, para. 11 (2012);
See Teo, supra note 4, 636.

2L |bid.

22 Supra note 3, 488.

Z1d., 477-478.

24 |bid.

25 Amir, supra note 5.

26 |bid.

27 |bid.
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6% roles.?® Moreover, this map shows, all major jurisdictions, be it England or
US, do not take a clear path in answering the question.?

Thus, as a result of lack of consistent approach and confusion regarding the
nature of the law governing the arbitration agreement, there is no definitive
solution and all we have are presumptions.

II. What law governs the arbitration agreement?

To find out which law governs the arbitration agreement, one has to find
out which choice of law rules to rely on. Along with determining the
appropriate conflict of law rules, one must determine which law is preferred
under that rule.

The academic literature and the case law?®’ on the law governing arbitration
agreement are full of controversy when it comes to determination of the
governing law of the arbitration agreement, since all choice of law rules give
effect to the parties' choice, be it express or implied. Further, while some
choice of law rules point out to the law having the closest connection when
the choice of the parties is impossible to identify, some determine fallback
rules. In that regard, the controversy on the law governing arbitration
agreement focuses on four assumptions: 1) law of the main contract; 2) law of
the seat; 3) a national approach of French courts; 4) validation principle.

This Chapter will address the discussions on each issue by specifying
the opinions of both supporting and adverse groups briefly.

A. The law of the main contract

One of the commonly supported opinions is that the law of the main
contract should be construed as the implied choice of the parties or the law
having the closest connection to the laws governing the arbitration agreement.
Notably, the courts do not consider the law of the underlying contract as an
express choice of law governing the main agreement but rather jump to the
second and the third stages of their determination, because they consider the
arbitration agreement a distinct contract from the main contract for all
purposes.®!

1. Discussion favoring the law of the main contract

The supporting position on the law of the main contract always being the
law governing the arbitration agreement comes from the text of the NYC,
since it indicates that the arbitration agreement is governed by “the law to
which the parties have subjected [the arbitration agreement] or, failing any
indication thereon [by the parties], [...] the law of the country where the

28 |bid.

29 |bid.

%0 See Born, supra note 2, 817; See also supra note 3, 508; See Nazzini, supra note 2, 687; See also
Shihata supra note 2, 187.

31 See BCY v. BCZ SGHC 249 (2016).
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award was made”.3> The wording as “failing any indication thereon” seems
to support the position that the choice of law of the main contract should be
deemed as “any indication” by the parties.?* Also, it has been accepted that
the parties intend to govern all their disputes arising from a contract with the
same body of law unless they point to the contrary.* This is because the
parties are generally unaware of the application of a separate law to the
arbitration agreement. This position affirmed by the UK Supreme Court in
Enka v Chubb, is consistent with the Fiona Trust & Holding Corpn v
Privalov case®, where the House of Lords held that “construction of an
arbitration clause should start from the assumption that the parties, as rational
businessmen, are likely to have intended any dispute arising out of their
relationship into which they have entered or purported to enter to be decided
by the same tribunal”.3

2. Discussions against this approach

Some suggest, the separability doctrine should prescribe that the law
governing the main agreement cannot be applied to the agreement to arbitrate
as far as the parties choose so expressly or impliedly. % To put it differently,
the rationale of the courts and the literature on the application of the
separability doctrine is comprised of that the separability doctrine will not
prevent the application of the same law to the main contract and the
arbitration agreement, because the separability doctrine acts as a as a
protection mechanism for the arbitration agreement to prevent it from
becoming invalid, non-existent or ineffective in the case that the main
agreement it is included in is invalid, non-existent or ineffective®® and comes
at stake when the effectiveness, existence and/or the validity of the contract is
in danger. Thus, the law of the main contract can govern the arbitration
agreement either as an express or implied choice, and even as the law having
the closest connection to it.*

32 United Nations Convention on the Recognition and Enforcement of Arbitral Awards, art. V (1) (a)
(1958).

33 Kabab-Ji SAL v. Kout Food Group, UKSC 48, para. 33-35 (2021).

34 See Born, supra note 2, 825; See also supra note 3, 506.

% Enka Insaat Ve Sanayi A.S. v. 000 Insurance Company Chubb, UKSC 38, para. 107 (2020).

% Fiona Trust & Holding Corp v. Privalov, UKHL 40, para. 7 (2007).

37 See Kabab-Ji SAL v. Kout Food Group, UKSC 48, para. 33-35 (2021); See also Blake Primrose,
Separability and stage one of the Sulamérica inquiry, 33 Arbitration International 139, 144 (2017);
See generally Karan Rukhana, Saisha Bacha, The Doctrine of Separability: Through Lens of
Darwinism, 10 Indian Journal of Arbitration Law (2021); BCY v BCZ SGHC 249, para. 60 (2016).
38 See Lew, supra note 12, para. 6-1 (2003); See also Sulamérica Cia Nacional De Seguros v. Enesa
Engenharia SA, EWCA Civ 638 para. 26 (2012).

39 Enka Insaat Ve Sanayi A. S. v. 00O Insurance Company Chubb, UKSC 38, para. 283 (2020).
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B. The law of the seat

Several jurisdictions, both common and civil law, have applied the
substantive law of the arbitral seat as the law governing the arbitration
agreements, and particularly, their validity.*

Particularly, the approach of the tribunals and the courts somehow differ
in relation to the application of the law of the seat: On the one hand, they
apply it as an implied choice of parties by indicating that the parties choose
the law of the arbitration agreement when they choose the seat of arbitration.
On the other hand, some courts and tribunals apply the law of the seat as the
law having the closest connection to the arbitration agreement.*! Furthermore,
the second part of the Article V (1) (a) of NYC and the identical instruments
provide for a default rule by indicating that, when there is no agreement
between the parties on the choice of law of the agreement to arbitrate, it will
be governed under the law of the country where the award was made, namely
the law of the arbitral seat.*?

Although the rationale behind the application of the law of the seat to the
arbitration agreements has not been very “well-articulated”*, the main
reasons favoring this approach are the separability doctrine, the procedural
nature of the law of the seat, and sometimes, its neutrality.

1. Separability doctrine

As having already been conveyed in the previous paragraph, the
separability doctrine does not affect the choice of law of the arbitration
agreement in the sense of preventing the law of the main contract being
applicable to the agreement to arbitrate. Thus, the separability doctrine is not
really a strong argument in favor of choosing the law of the seat as the proper
law.

2. Procedural nature of the law of the seat

It has been articulated that the purpose of the arbitration agreement is
completely different from that of the main contract since the main contract
deals with the substantive relations between parties* whereas the arbitration
agreement, by providing for the jurisdiction of the arbitral tribunal, has
procedural nature.* By this, law of the seat is considered as more connected
with the arbitration agreement, since the seat and seat’s law deal with the
procedural side of the arbitration.* It regulates the interference of the national

40 Supra note 3, 17.

41 See generally FirstLink Investments Corp Ltd. v. GT Payment Pte Ltd. (2014); See also XL
Insurance Ltd. v. Owens Corning, 1 All ER (Comm) 530 (2001).

42 UNCITRAL, supra note 9, art. 36 (1) (a) (i); See supra note 33, art. 100, V (1) (a); See also supra
note 10, art. VI (2).

43 Supranote 3, 17.

44 Nazzini, supra note 2.

%5 Neil Kaplan, Michael Moser, Jurisdiction, Admissibility and Choice of Law in International
Arbitration: Liber Amicorum Michael Pryles, 145 (2018).

46 Supra note 3, 18.
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courts to arbitral process.*” Much importantly, seat country is mostly where
the arbitration agreement is performed. The courts of the seat also have crucial
supporting and supervisory roles in arbitral process, such as aiding in the
formation of the arbitral tribunal and the collection of evidence, as well as for
deciding on the tribunal's jurisdiction, and the award's validity.*8

3. Neutrality

One of the tendencies in international commercial arbitration is that, the
parties, as they most of the time have different nationalities, intend to resolve
their disputes in a neutral place.* For such reason, it has been suggested that
the law of the neutral seat should be applicable to the arbitration agreement
as the implied choice of parties, since the parties choosing a neutral seat would
not intend to govern the arbitration agreement with the law of the one of their
country of nationality, but rather with a neutral law.>

On the contrary, some suggest that, the neutral consideration, which aims
at ensuring a fair adjudication, normally focuses on the integrity of the
decision-makers and rarely the governing law of the arbitration agreement.>!

C. Validation principle

A more recent approach regarding the choice of law for the arbitration
agreements is taking a pro-arbitration approach in deciding the law
governing the substantive validity of the arbitration agreement.>

The validation principle proposes that whenever the choice of law of
arbitration agreement results in posing a serious risk to the substantive
validity of the arbitration agreement, the law validating it, be it the law of the
seat or the underlying contract, should be upheld.5® The supporters of this
principle underline the importance of giving effect to the parties' common
intention when they are concluding the agreement to arbitrate, and the
wording of Article V (1) (a) of NYC.> As believed by Born, the text of the
article, when using the wording as “shall recognize”, puts the obligation on
the Contracting States to recognize and give full effect to the agreement to
arbitrate made by parties.

Furthermore, Born considers acting on validation principle as a safe path,
since the the validation principle, giving effect to parties' true intentions, is

47 Kaplan, supra note 47; See also Nazzini, supra note 2, 702.

8 Supranote 9, arts. 6, 11 (3); 11 (4); 13 (3); 14 (1); 16 (3); 27; 31 (3); 34 (2).

49 Enka Insaat Ve Sanayi A.S. v. 000 Insurance Company Chubb, UKSC 38, para. 142 (2020).
%0'1d., para. 143.

51 1d., para. 244.

52 Born, supra note 2, 823-824.

%3 Ibid.

54 Supra note 4, 644; See also Mihaela Maravela, Hold on to Your Seats, Again! Another Step to
Validation in Enka v Chubb Russia? (2020),
http://arbitrationblog.kluwerarbitration.com/2020/05/05/hold-on-to-your-seats-again-another-step-to-
validation-in-enka-v-chubb-russia/ (last visited March 17, 2022).

%5 Born, supra note 2, 824.
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able to provide for a consistent and uniform international practice on the issue
of law governing arbitration agreement without harming the mixed
(substantive or procedural) nature of the arbitration agreement, whereas
choosing other options would do so.5¢ As per his opinion, choosing the law of
the seat by default harms the substantive nature of the arbitration agreement,
whereas choosing the law of the main contract by default harms its procedural
nature and avoids separability doctrine entirely.5”

Notwithstanding the number of its supporters, the validation principle is
not favoured by everyone. In fact, there is enough contrary view to the
validation principle among scholars and in case law.% It has been argued that
nothing in the language of these provisions or the negotiations of the
contracting parties indicates such obligation.*

As a side note, although one might consider the opinion of the English
Court in Kabab-Ji v. KFG as preventing the application of the validation
principle wholly, by indicating that the validation principle cannot 'create an
agreement which would not otherwise exist'®, the court meant to limit the
application of validation principle to the cases of determining the law
applicable to the substantive validity of the arbitration agreement only, rather
than in finding the law governing the existence of an arbitration clause.

D. Parties’ intention — french model

A transnational approach can be seen in French courts, where they refer to
the arbitration agreement as an “autonomous” contract from all national legal
systems.®! As per their approach, the arbitration agreements are governed
by régles materielles, the general principles of international law.%> As far as one
can see, the French court refused to apply conflict of law rules for the
determination of the applicable law to the agreement to arbitrate and instead
chose to rely on the common intention of the parties; thus, an international
principle as the proper law.%

Nevertheless, this position is a cause for concern. As elucidated in Dallah
and Astro cases, it is risky to take a likewise approach because it may prevent
the enforcement of the award if the country where the award is sought to be
enforced refuses to tolerate a de-localised arbitral system.®

%6 Born, supra note 2, 814.

57 Ibid.

%8 Supra note 4, 643.

%9 Ibid.

60 Kabab-Ji SAL v. Kout Food Group, UKSC 48, para. 51 (2021).

61 Nazzini, supra note 2, 688.

62 |bid.

83 Alexander J. Belohlavek, The Law Applicable to the Arbitration Agreement and the Arbitrability of
a Dispute, 3 Yearbook on International Arbitration 27, 32-33 (2013).

64 James Spigelman, The Centrality of Contractual Interpretation: A Comparative Perspective, 19
(2013).
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E. Swiss model

The Swiss model provides a rare example of the choice of law analysis by
offering a mix of the abovementioned approaches.®® Article 178 (2) of the
Swiss Law on Private International Law prescribes a regime for determining
the applicable law of the agreements to arbitrate. Article 178 (2), like most
approaches, provide for the parties’ choice. Alternatively, however, it
articulates that, in the absence of the parties' choice, the law of the arbitration
agreement should be either the law of the underlying contract or the Swiss
law, under which the agreement is valid.

To put it simply, if the agreement deems to be invalid under the law of the
main contract, it paves the way for the application of Swiss law “if [the
agreement] conforms to” it.® Herewith, the Swiss law takes a pro-arbitration
approach or affirms the validation principle since it allows an arbitration
agreement to be deemed as a valid one if it complies with any of the
mentioned three laws mentioned in the Article. Moreover, it is pertinent to
note that validation principle, as its wording suggests, only provides a choice
of law analysis for identifying the law governing the validity of the arbitration
agreement, not for its existence or interpretation.

III. Azerbaijani perspective on the law governing the

arbitration agreement
Azerbaijani arbitration law consists of Civil Procedural Code of the
Republic of Azerbaijan (hereinafter “CPC”), Law “On International
Arbitration”, and the international conventions it is a party of: NYC,
Washington Convention on the Settlement of Investment Disputes Between
States and Nationals of Other States and European Convention.®” Notably,
CPC Articles on the recognition and the enforcement of the arbitral awards,
and the Law “On International Arbitration” are the verbatim adoption of
NYC to a great extent.®®
As previously reviewed, determining the law governing arbitration
agreements is a “hot topic” in national courts of foreign countries. Law
governing the arbitration agreements, an issue of value for determining the
validity, effect, and scope of the arbitration agreements, undisputedly, may
come into question before Azerbaijani courts as well.

8 Lew, supra note 12, para. 6-63.

6 Ibid.

67 See Gunduz Karimov, Law and Practice of International Arbitration in the CIS Region, Chapter 3:
Azerbaijan, 89 (2017); See also Farkhad Mirzayev, Aikhan Asadov, Recognition and Enforcement of
Foreign Arbitral Awards in Russia and Former USSR States, Azerbaijan: Recognition and
Enforcement of Arbitral Awards, 307 (2021); See also Ruslan Mirzayev, Legislation and Practice of
Commercial Arbitration in Azerbaijan (2019),
http://arbitrationblog.kluwerarbitration.com/2019/04/03/legislation-and-practice-of-commercial-
arbitration-in-azerbaijan/ (last visited Mar. 17, 2022).

88 Ibid.
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A. Growing popularity of arbitration and economic growth

Arbitration is a reliable and predictable dispute resolution mechanism
having more than one general welfare effects:® greater GDP, reduced
consumer prices, and higher producer pricing, etc. According to data,
arbitration has raised worldwide GDP by around 13%, and specifically, 15%
for NYC members.”” On that perspective, even the mere joining the NYC
sends the message that a country is open for business.”

Azerbaijan is a developing country who is in very much a need of the
economic growth, and thereby the increase of both foreign and domestic
businesses in the country. Therefore, as per the need for constant tendency
towards economic growth and growth of businesses in Azerbaijan, examining
Azerbaijani approach on the question of law governing the arbitration
agreement may have practical significance, given that arbitration is one of the
best means for a prosperous business chance in any country.

B. Separability doctrine

The separability doctrine serves as the primary basis for the possibility that
the arbitration agreement can be governed by a different source of law than
the main contract. Therefore, to answer the question of law governing
arbitration agreement, it must firstly be determined whether the separability
doctrine it is embodied in Azerbaijani arbitration law.

According to Law “On International Arbitration”, an agreement to
arbitrate can be formed as an arbitration clause and a separate arbitration
agreement.”> More directly, Article 16.1 of the Law stipulates that, “The
arbitral tribunal may decide on its jurisdiction, including any objection to the
existence or validity of the arbitration agreement”.

For this purpose, the arbitration clause, which is an integral part of the
contract, should be construed as an agreement independent of other contract
terms. The arbitral tribunal's decision on the invalidity of the contract shall
not invalidate the arbitration clause “ipso jure”.”

Like Azerbaijani arbitration law, Azerbaijani scholars treated arbitration
agreement independently as well, thus highlighting the possible
consequences separability doctrine might have in the relations between
commercial parties.”

Thus, to encapsulate, Azerbaijani law also requires a separate
determination of the proper law of arbitration agreement.

% Paniagua, supra note 6.

0 Ibid.

™ Ibid.

2 Law on International Arbitration of The Republic of Azerbaijan, art. 7.1 (1999).

B1d., art. 16.1.

74 See Sabir Allahverdiyev, International Private (Civil) Law Course of The Republic of Azerbaijan,
775 (2007); See also Zavar Gafarov, Atakhan Abilov, International Private Law (2" ed. 2007).
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C. Silence on the law governing the arbitration agreement

Azerbaijani arbitration law, albeit incorporating the separability
presumption, does not provide for its consequences. It does not enumerate
how the arbitration agreement's validity, existence, effect, and interpretation,
which is deemed to be independent from the underlying contract, will be
determined. Most importantly, there is no express conflict of laws rules for
identifying the law governing arbitration agreement or do not
straightforwardly specify under which laws these issues should be defined.

This conclusion would be supported by the analysis of Law “On
International Arbitration” and CPC as well. Article 7 of the Law provides the
definition of the “arbitration agreements” and sets out requirements for its
formal validity.” Further, Article 28 delineates the rules for determining the
law that will govern the substance of the dispute.” Apart from that, the law
mentions nothing about applicable laws, leaving the question unanswered.
By the same token, CPC does not have express mention of any law that may
apply to the arbitration agreement.

Therefore, neither CPC nor Law “On International Arbitration” expressly
states which law will govern the arbitration agreement if the Azerbaijani
courts decide on the matter and which choice of law rules should apply in
determining the law governing the arbitration agreement.

On that note, this silence is not only limited by the Azerbaijani arbitration
law but also by the Azerbaijani court practice. As will be elaborated in the
following paragraphs, the issue rarely went before Azerbaijani courts, and
when they faced it, they avoided delving into the specifics and made
irrelevant decisions.

Set aside, despite the silence in legislation and in court practice, as further
will be elaborated, Sabir Allahverdiyev had addressed the issue in his book.
He asserted that, the status of an arbitration agreement will be determined by
the law governing the arbitration agreement (proper law) and it will be
determined according to the closest connection rule.”

D. When may the issue arise?

1. The recognition and the enforcement of arbitral awards

When the losing party does not perform the arbitral award voluntarily, the
winning party may seek the recognition and enforcement of an arbitral award
in the national courts of the country where the losing party has its assets.”® In
Azerbaijan, the issue is dealt with by the Supreme Court of the Republic of

75 Supra note 77.

% 1d., art. 28.

" Allahverdiyev, supra note 79, 779.

8 See Muhammad Atiab Mahdi, The Effectiveness of International Commercial Arbitration System
and a Critical Analysis (2012).
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Azerbaijan (hereinafter “Supreme Court”).” While carrying out this function,
the Supreme Court has to consider several circumstances set out in the
legislation on recognizing and enforcing arbitral awards, i.e. the CPC and the
Azerbaijani Law “On International Arbitration”.®° Before embracing the role
of the law governing the arbitration agreement during the recognition and
enforcement of the arbitral awards, we have to address the relevant Articles
and what they provide for.

The legislation in this respect is vague and contains many loopholes since
there are two Articles in CPC — Article 465 and 476 — setting out grounds for
the refusal of the “decision of arbitral tribunals”. Even though they seem
identical at first glance because of their names, they are different in nature and
content. Their differences had been set out by many scholars and practical
lawyers, however, they were applied identically in the court practice.®!

The differences were firstly identified in judicial level in the famous
Constitutional Court decision made on the complaint of the “POSCO
DAEWOQO” Corporation.? In this case, Supreme Court refused the
recognition and enforcement of the arbitral award rendered by the Korean
Commercial Arbitration Council based on Article 465 of the CPC.% The
Constitutional Court had decided that the decision of the Supreme Court shall
be considered invalid due to non-compliance with Article 476 of the CPC, and
the Supreme Court shall reconsider the case.®* Even though Constitutional
Court did not indicate how the two articles differ, it reasoned its decision only
based on Article 476.%

According to abovementioned Azerbaijani scholars and practitioners,
Article 465 deals with the recognition and enforcement of decisions of
“arbitrazh” of foreign countries - the instance courts dealing with economic
cases.5

This reasoning comes from the differences in the language and the nature
of Article 465 and Article 476. At the same time, it is Article 476 that is identical

® The Civil Procedural Code of The Republic of Azerbaijan, art. 464 (1999).

80 Supra note 77, art. 36; See Id., art. 464-464, 472-476.

81 See The Supreme Court of the Republic of Azerbaijan, Ne 10-2(102)-28/2021 (2021); See also The
Supreme Court of the Republic of Azerbaijan, Ne 10-2(102)-33/2021 (2021); See The Supreme Court
of the Republic of Azerbaijan, Ne 2-2(102)-31/2020 (2020).

82 The Constitutional Court of the Republic of Azerbaijan, The decision of the Constitutional Court of
the Republic of Azerbaijan “On checking the compliance of the decision of the Supreme Court of the
Republic of Azerbaijan dated May 16, 2018 on the complaint of ‘POSCO DAEWOO’ Corporation
with the Constitution and laws of the Republic of Azerbaijan” (2019). Available at:
https://constcourt.gov.az/az/decision/407 (last visited Mar. 17, 2022).

8 Ibid.

8 Ibid.

8 Ibid.

8 Arshad Huseynov, Commentary on The Civil Procedural Code of The Republic of Azerbaijan,
1378 (2015); See Sara Hasanli, Enforcement of International Arbitration Awards in The Republic of
Azerbaijan (2020), https://lawels.com/2020/06/06/xarici-arbitraj-q%C9%99rarlarinin-
az%C9%99rbaycan-respublikasinda-t%C9%99thiqi/ (last visited Mar. 17, 2022); See also Mirzayev,
supra note 70.
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to Article 36 of Law “On International Arbitration” and NYC.¥ In contrast,
Article 465 sets dissimilar grounds for the refusal of the recognition and
enforcement. More importantly, it does not mention arbitration agreements
and their possible invalidity as grounds for refusal, while Article 476 does.3!
Therefore, to stave off any judicial imputation, it must be noted that Article
465 does not have any relevance for the determination of the law governing
the arbitration agreement.

The discussion of the law governing the arbitration agreement during the

recognition and enforcement of arbitral awards is significant because laws
require the arbitral award to be based on and within the scope of a valid
arbitration agreement.®” According to Article 476 of CPC and Article 36 of the
Law “On International Arbitration,”
“recognition and enforcement of the arbitral award may be refused if there is
any evidence that the arbitration agreement has been declared invalid under
the law to which the parties are subject, and if there is no such law
determined in the agreement, by the law of the country where the award was
made”.”

More clearly, according to Article 476 of CPC and Article 36 of the Law “On
International Arbitration,” the Supreme Court shall refuse to recognize and
enforce arbitral awards made based on or within the scope of the invalid
arbitration agreements. Therefore, the Supreme Court has to determine the
arbitration agreement — more specifically, its validity and scope — to decide
whether the arbitral awards were made according to a valid arbitration
agreement and within its scope. It means, to act under these articles, Supreme
Court needs identify to under which law it shall determine the arbitration
agreement’s validity, and according to which conflict of law rules it shall
determine the law governing the arbitration agreement.

The arbitration practice of the Supreme Court, however, is limited, and
does not reflect the aforementioned issues. An analysis of a handful amount
of recent Supreme Court decisions shows that, there is no uniform approach
regarding which Articles of CPC shall govern the arbitration related
procedures. In fact, even after the decision of the Constitutional Court on
differentiating Article 465 and 476 of the Code, the Supreme Court continues
to give reference to Article 465,°! and at the same time, in some decisions,
avoids it.”

Accordingly, because of the lack of uniformity in the practice of Supreme
Court regarding the rules applicable in the procedure of the recognition and

87 Supra note 77, art. 36.

8 Supra note 86.

8 1d., 476. See supra note 77, art. 36.

% Ibid.

%1 See generally The Supreme Court of the Republic of Azerbaijan, Ne 10-2(102)-28/2021 (2021); See
also The Supreme Court of the Republic of Azerbaijan, Ne 2-2(102)-31/2020 (2020).

92 3ee generally The Supreme Court of the Republic of Azerbaijan, Ne 10-2(102)-33/2021 (2021).
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enforcement of arbitral awards, Supreme Court, if it relies on Article 465 of
CPC, can even recognize and enforce arbitral awards without looking up to
the validity and scope of the agreement to arbitrate. Therefore, the issue still
remains baffled, and needs clear determination.

2. Azerbaijani law as lex arbitri?

As per the scholarly opinion, for determining the law applicable to the
arbitration clause, the Tribunal is requested to apply the conflict of laws rules
contained in the lex arbitri.®® The lex arbitri is determined by the seat of
arbitration.”* In this case, the court or the Arbitral Tribunal will have to look
through the national laws of the seat country in order to find an answer. Thus,
when the arbitral tribunal exercises its right to Komptenz-Kompetenz,®® it will
need a law governing arbitration agreement to see if there is an existing and
valid arbitration agreement referring the case to arbitration and whether the
dispute in question falls within the scope of the arbitration agreement.

In that regard, if the seat of the arbitration in the case in Azerbaijan, then
the arbitral tribunal will have to find out what answer the conflict of laws
rules of Azerbaijan provide for the question.

3. Duty of Azerbaijani courts to refer the case to arbitration

Article 8 of the Law “On International Arbitration”, provides that “The
court leaves a statement of claim without consideration if a party timely
invokes an arbitration agreement unless such agreement is invalid, has lost
effect or cannot be executed”.®® This Article hereby subjects the court's
rejection of a claim to enforce the arbitral award when an agreement to
arbitrate exists to two conditions:*’

1) unless one of the parties objects to the jurisdiction of the court and

invokes the arbitration agreement;

2) unless the arbitration agreement is valid, effective and can be executed.

Therefore, if one of the parties claims that the issue should not be heard
before the Court on the grounds that there is an arbitration agreement, the
Court shall determine if the arbitration agreement is existent, valid, operative,
and capable of being performed. If such an issue arises, Azerbaijani courts
will have to find which law governs the arbitration agreement to identify

93 See Franz Schwarz, Schiedsverfahrensrecht Handbuch: Band 11, Die Durchfiihrung des
Schiedsverfahrens, para. 8/125 (2016); See also supra note 12, para. 6-55.

% Nigel Blackaby, Constantine Partasides, Alan Redfern, Martin Hunter, Redfern and Hunter on
International Arbitration, para. 3.37 (6" ed. 2015); See Pietro Ferrario, The Adaptation of Long-Term
Gas Sale Agreements by Arbitrators, 85 (2017); See also Danish firm v. Egyptian firm, (final
Award), ICC Case No. 5294 (22 February 1988).

% Supra note 3, 1048-1051; See Fouchard, supra note 13, para. 416; See also Schwebel, supra note
13, 11; See Shihata, supra note 2, 25-26; Arroyo, supra note 13; See generally American Bureau of
Shipping (ABS) v. Copropriété Maritime Jules Verne et al. (2002); See generally Continental
Commercial Systems v. Davies Telecheck International, B.C.J. No. 2440 (1995); See also BNA v.
BNB, SGCA 84 (2019).

% Supra note 77, art. 8.1.

7 Ibid.
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those characteristics. Nevertheless, the court practice asserts that this issue is
not deeply delved into in Azerbaijan.

There are two cases where the Court failed to take advantage of an excellent
opportunity to provide a new approach in Azerbaijan and address the issue
of law governing the arbitration agreement. Instead, they delivered
inconsistent decisions hindering the development of the arbitration practice
by the Azerbaijani legal entities.

The first one is the decision of the Supreme Court Ne 2-2(102)-31/2020 dated
March 11 2020.°® There, in the Court of First Instance (Baku Commercial
Court), the claimant sued the respondent to pay debt and damages. This right
is transferred to the claimant from the contract between the respondent and a
third party, A. Afterwards, the respondent filed a complaint requesting the
termination of the contract because claimant was bound by the arbitration
agreement included in the contract.

In this regard, the claimant alleged that it was not bound by the arbitration
agreement because:

1) The claimant was not a party to the contract between the respondent and

A. Therefore, the arbitration agreement could not bind claimant.

2) The contract, which includes the arbitration agreement, was terminated.

The Respondent's complaint was not satisfied in the Court of the first
instance, and it was sent to the Baku Court of Appeal.

By the decision of the Administrative-Economic Board of the Baku Court
of Appeal dated October 29, 2019, No. 2-2 (103) -812/2019, the appeal was
satisfied, and the proceedings were terminated. Later, a cassation complaint
was filed, and the case went before the Supreme Court.

The Supreme Court held that acting under article 8 of the Law “On
International Arbitration”, it could not refer the parties to arbitration because
the arbitration agreement was terminated when the contract was terminated.
Accordingly, it overturned the decision of the Court of Appeal and remanded
the case for consideration on the merits.

Seemingly, the Supreme Court considered the arbitration agreement as
terminated just because the underlying contract was terminated, therefore
avoiding the whole concept of the separability doctrine and a separate law
governing the arbitration agreement.

The second example is a recent decision of Supreme Court No 2-2(102)-
3/2022 dated February 23 2022. In this case, claimant sought to invalidate a
contract between himself/herself and the respondent party because the
contract was in English, and they did not understand a single word since they
do not know the language.'® By this, the claimant was left unaware of the

% See generally The Supreme Court of the Republic of Azerbaijan, Ne 2-2(102)-31/2020 (2020).

% See generally The Supreme Court of the Republic of Azerbaijan, Ne 2-2(102)-3/2022 (23 February
2022).

100 1d., para. 3.
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contract provisions and thus sought to invalidate it. The contract that the
claimant aimed to invalidate contained an arbitration clause.'™ The claimant
argued that the contract was entirely invalid because they did not understand
English and were not aware of the contract's content.

The case went before the first instance court, and the court refused to
decide on the case because there was an arbitration clause in the contract,
referring the case to arbitration in Istanbul.!%?

Later, the claimant, who was seemingly uninformed of the inclusion of the
arbitration clause as a dispute resolution mechanism, appeared before the
Court of Appeal. Taking the same path as the First Instance Court, the Court
of Appeal refused to decide on the case by pointing to the arbitration clause.'®

After the case went before the Supreme Court, in the cassation instance, the
Supreme Court, referring to the CPC, alluded that the case might be decided
before the national courts even though there is an agreement to arbitrate
subject the parties' agreement. The Supreme Court rightfully held that:'*
“The possibility of accepting the claim by the court should be examined [...]
in accordance with the requirements of Articles 152 and 153 of the CPC,
although there is a relevant contractual condition for the consideration of a
specific dispute in the arbitration. If the respondent objects to the resolution
of the dispute in court, the claim may be reevaluated as per the requirements
of Article 259.0.5 of the Civil Procedure Code.”

By this, the Supreme Court returned the case to the Court of Appeal
because it failed to apply the procedural rules on the acceptance of a claim.!%
The Supreme Court's position, in this case, is not quite, yet somehow in
compliance with the rule established in Article 8.1 of the Law “On
International Arbitration”. Here, the respondent party, with whom the
Claimant had an arbitration clause, had failed to appear before the national
courts. It appears, the First Instance Court and the Court of Appeal had
accepted this absence by the respondent side as an objection despite their
tailure to show up. Nevertheless, they did not determine if the clause is valid,
effective and can be executed.

In conclusion, despite rightfully sending the Court of Appeal decision back
for reconsideration, the Supreme Court failed to rely on Article 8.1 of the Law
“On International Arbitration” and address the court's duty to identify the
validity and effectiveness of the arbitration clause. If they had complied with
their duties, they had to determine the law governing the arbitration
agreement.

101 1d., para. 7.
102 1hid.

103 1d., para. 12.
104 1d., para. 35.
105 1d., para. 38.
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The aforementioned two decisions show that, although the courts had the
chance to address the issue of law governing arbitration, they never chose to
follow the legally incorporated doctrine of separability and make a separate
inquiry for the law governing the arbitration agreement for the determination
of their existence, and effectiveness. Such an approach hardly cooperates with
today's world of international commercial arbitration and leaves the issue
unaddressed in our case law.

4. Legal obligation arising from European Convention

The regulatory environment contains many loopholes regarding this issue,
which provides sufficient room for manoeuvring to the legislator.
Nevertheless, - in the author's opinion - it also generates implicit legislative
obligation. For example, Article VI (2) (c) of the European Convention!® to
which Azerbaijan is a party,'”” can be interpreted as an obligation. According
to this:
“In deciding the existence or the validity of an arbitration agreement, courts
of Contracting States shall examine the validity of such agreement (...) failing
any indication as to the law to which the parties have subjected the agreement,
and where at the time when the question is raised in court the country in
which the award is to be made cannot be determined, under the competent
law under the rules of conflict of the court seized of the dispute”.1%

Therefore, the European Convention practically obliges the contracting
states to have a conflict of laws rules regarding determining the law applicable
to arbitration agreements.!” Since Azerbaijan fails to do so, it can be
considered as a violation of the convention by Azerbaijan.

E. Possible conflict of laws rules in Azerbaijan. What
conclusion can be derived?

1. Laws on the recognition and enforcement of arbitral awards and their

use as the conflict of law rules

There is a well-known debate on whether the choice of law rules potentially
established in Article V (1) (a) of NYC should be used for determining the law
governing the arbitration agreement. Despite the Article providing only the
validity of the arbitration agreement, most of the time the international
practice has used it in determining the laws governing every aspect of
arbitration agreement.!'

196 Supra note 10, art. VI (2) (c).

107 See generally Law on Accession to the European Convention on International Commercial
Arbitration of The Republic of Azerbaijan (1996).

18 Sypra note 10, art. VI (2) (c).

109 Daniel Ban, The Law Applicable to Arbitration Agreements Remarks on the Codification of the
New Hungarian Code of Private International Law, 12 Romanian Arbitration Journal 41, 42 (2018).
110 Sypra note 3, 532; See also supra note 12, para. 6-55.
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Naturally, taking this path, there is a need to look into the rules on
recognising and enforcing arbitral awards in Azerbaijan by applying the same
logic used in NYC, as there is no explicit conflict of laws rules in Azerbaijani
arbitration law for providing the answer to the question at hand.

Pursuant to article 476.0.1.1 of CPC, which sets one of the grounds for the
refusal of the recognition and the enforcement of the arbitral awards,
“recognition and enforcement of the arbitral award may be refused if there is
any evidence that the arbitration agreement has been declared invalid under
the law to which the parties are subject, and if there is no such law
determined in the agreement, by the law of the country where the award was
made”. !

It indicates that the arbitration agreement's validity will be governed under
the law to which the parties are subject. It gives the impression that the
article, when using the language like “the law to which the parties are
subject”, refers to the law of the country in which each person is
incorporated.'? Nevertheless, it does not do so. As underpinned by scholarly
opinion,'’® the language of Art. 476.0.1.1 of CPC is defective.

Principally, the second part of the Article proceeds by enunciating that the
law of the seat will apply “if there is no such law determined in the
agreement”.!* It propounds that the article subjects the arbitration agreement
to the law to which the parties have subjected it, as it is apparent that the
country of incorporation cannot be “determined” in any agreement - it is a
legal fact. Likewise, Law “On International Arbitration”, in its identical
article, subjects the arbitration agreement to “the law to which the parties have
subjected it” 11>

Furthermore, the relevant Article in NYC, as construed above, stipulates
that the validity of the arbitration agreement will be ascertained under the law
to which the parties have subjected it.!"® It is overt that the rules on the
recognition and enforcement of arbitral awards are verbatim adoption of the
NYC and UNCITRAL Model Law."” Furthermore, CPC itself, in its article 477,
demonstrates that NYC will apply in the cases of recognition and enforcement
of arbitral awards.!!®

What can be inferred from the analysis above is that article 476.0.1.1 shall
be read in compliance with the Law “On International Arbitration” and NYC.
Convincingly, the part stating “the law where each party is subject to” shall be
understood as “the law to which the parties have subjected it”.

111 Supra note 86, art. 476.0.1.1.

112 |bid.

113 Huseynov, supra note 93, 1381.

114 Supra note 86, art. 476.0.1.1.

115 Supra note 77, art. 36.

116 Sypra note 33.

117 See generally Mirzayev, supra note 70.
118 Supra note 86, art. 477.
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Azerbaijani arbitration law, paving the way for parties' choice regarding
the applicable law, is not materially different from the laws of the other
countries on the same topic. Critically, Azerbaijani arbitration law does not
detail what could be required to form such a choice-of-law agreement
between the parties, explicitly regarding arbitration agreements. The other
countries having the same conflict of laws rules in their arbitration legislation
provide details in their case-law and practice;!'* however, Azerbaijan fails.

2. Using the law “on private international law” on the interpretation of

article 476 of CPC. Law of the seat or the main contract?

To find out what the “agreement of the parties” on the applicable law of
the arbitration agreement means under Azerbaijani legislation, we may look
at the Law “On Private International Law” in analogy and, in particular,
Article 1.3.1%° It delineates that “consent of the parties to determine the
applicable law should be clearly stated or directly proceed from the terms of
the contract and the circumstances of the case as a whole”.!

Considering that Law “On Private International Law” governs the civil
legal relations (hereinafter “agreement(s)” or “contract(s)”) with foreign
elements,'?> we shall firstly find out if the international arbitration agreements
for resolving commercial law issues are the agreements with foreign elements.
A contract is a contract with a 'foreign element' when the relation has an
international nature and the parties belong to different jurisdictions.!?

Accordingly, arbitration is international when “(i) the parties to the
contract belong to different jurisdictions; (ii) the place of performance under
the contract is outside Azerbaijan; or (iii) the contract's subject matter is
located outside Azerbaijan”.'* The parties to arbitration agreement setting the
jurisdiction for international commercial arbitration tribunals naturally
belong to different jurisdictions. This alludes that the arbitration agreements
we are dealing with can well be considered as the agreements with “foreign
element” under the Azerbaijani Law “On Private International Law”. This
belief is upheld by Azerbaijani scholars as well,'® insinuating that the
international arbitration agreements are contracts having foreign element,
thus falling under the Law “On Private International Law”.

Therefore, by applying Article 1.3 of Law “On Private International Law”
for the interpretation of Article 476 of CPC, altogether, “the law to which the

119 See Plavec, supra note 5; See also supra note 3, 486, 515, 545, 576, 582; See Tarawali, supra note
5; See Trittmann, supra note 5; Scherer, supra note 5, 3, 6; Hamlyn & Co. v. Talisker Distillery A.C.
202 (1894) para. 208; See generally Kabab-Ji SAL v. Kout Food Group, UKSC 48 (2021); Amir,
supra note 5.

120 |_aw on Private International Law of The Republic of Azerbaijan, art. 1.3 (2000).

121 |hid.

1221d,, art. 1.1.

123 Allahverdiyev, supra note 79, 25.

124 Sypra note 77, art. 1.3.

125 Allahverdiyev, supra note 79, 80; See also Karimov, supra note 70, 110.
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parties have subjected it” within the language of the Code means the laws that
are “clearly stated” by the parties, or “directly proceeding from the terms of
the contract” or “directly proceeding from the circumstances of the case as a
whole” 126

This corroborates, the law to which the parties have subjected the
arbitration agreement includes both express and implied choices of law in the
Azerbaijani arbitration law. In fact, the “clearly stated” requirement
represents the express choice of law, whereas the other two signify the parties'
implied choice of the arbitration agreement's governing law.'” By this,
Azerbaijani arbitration law is in the same place as other jurisdictions, either
those favouring the three-tiered test or the two-step test of NYC.

3. The law having the closest connection? Is it a problem?

The second part of Article 476 provides that in the absence of the law to
which the parties have subjected the arbitration agreement, the latter shall be
governed by the law of the country where the award was rendered, which is
equivalent to the law of the seat.'?® This is entirely in compliance with NYC
and sets the law of the seat as default choice-of-law rule in the absence of any
choice by the parties. This would suggest that Azerbaijan lawfully follows the
NYC approach on selecting the choice of law of arbitration agreement.

However, the problem arises when we try to use the Law “On Private
International Law” in the interpretation of Article 476 of CPC. Despite in the
previous paragraph, we have used and identified that the Article 476 gives
effect to express or implied choice of the parties and then, by default, the law
of the seat in the absence of any choice, Articles 24-25 of the Law “On Private
International Law” indicates something different.

Article 24, affirming the principle of party autonomy in international
commercial arbitration, sets the duty for the relevant institution to determine
the applicable law considering the parties' intentions.”” This Article is
followed by Article 25, according to which, in the absence of an agreement
between the parties on the applicable law, the law of the country to which
such agreement is most closely connected shall apply.'°

Herewith, Azerbaijani law fails to provide a uniform set of rules in the
determination of the law applicable to the arbitration agreement. While
Article 476 sets the ground for the application of one form of choice of law
rules for the arbitration agreements, Article 25 of the Law “On Private
International Law” sets for another, a more Sulamérica-like approach.

It may be suggested that Article 25 and the closest connection test set there
shall be applied when there is no choice of law done by the parties regarding

126 Sypra note 127.

127 Kabab-Ji SAL v. Kout Food Group, UKSC 48, para. 39 (2021).
128 Sypra note 86, art. 476.

129 Supra note 127, art. 24.

130 1d., art. 25.
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the arbitration agreement, and there is no choice of seat. This is because the
law shows no guidance for the rule set out in Article 476 about the law
governing the arbitration agreement in the absence of both choice of law and
the seat. Additionally, some Azerbaijani scholars assert that, the law
governing the arbitration agreement should be determined according to the
closest connection test.!?!

Moreover, it is uncertain if the Azerbaijani arbitration law regards the law
of the seat as the law having the closest connection or if the closest connection
test should be applied if there is no seat. These all show the possible legal
collision between two norms having the same legal force in the hierarchy of
norms.

4. Validation principle in Azerbaijani law?

In the absence of a clear choice of law rule, we might need to showcase how
the Azerbaijani arbitration law and Azerbaijani courts contemplate the
arbitration agreements to see whether they are keener to give effect to the
parties’ agreement or take a pro-arbitration approach, therefore favouring the
validation principle.

Azerbaijan has joined NYC without any reservation. Since NYC takes the
pro-arbitration approach and incorporates the validation principle in Article
2, one might argue that Azerbaijan shall take a pro-arbitration approach to act
in compliance with NYC.

Azerbaijani arbitration practice is confined to a few previously mentioned
cases in relation to the recognition and enforcement of the arbitral awards
Moving back to those cases and analyzing their approaches regarding the
arbitration, it is not straightforward to argue that they endorse the validation
principle. For instance, in Supreme Court case No 2-2(102)-3/2022,'3? the First
Instance Court and the Supreme Court defended the court's jurisdiction
without looking up to the validity and effect of the arbitration agreement. In
the other one, Supreme Court case Ne 2-2(102)-31/2020,'3 First Instance Court
and the Supreme Court considered the arbitration agreement just in light of
the termination of the underlying contract, without giving effect to the
separability doctrine. Further, in the cases of recognition and enforcement of
arbitral awards, the Supreme Court failed even to apply the right Article.

To sum up, there is obviously a cold attitude and indifference to arbitration
in Azerbaijan.

Conclusion
This Article had provided an overview of both the international
perspective and specifically, the perspective derived from Azerbaijani
arbitration law and court decisions regarding the issue of law governing the

181 Allahverdiyev, supra note 79, 779; See also Gafarov, supra note 79, 313.
132 See generally The Supreme Court of the Republic of Azerbaijan, Ne 2-2(102)-3/2022 (2022).
133 See generally The Supreme Court of the Republic of Azerbaijan, Ne 2-2(102)-31/2020 (2020).
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arbitration agreement. As shown in our discussion, determination of the law
governing the arbitration agreement is challenging almost in all aspects, and
Azerbaijani arbitration law and court practice lack specific regulations for
dealing with such a challenging issue. Bearing in mind that arbitration has
substantial importance in business context, implications of this research
suggest that, having local regulations identifying ways for the determination
of the law governing the arbitration agreement would be a step towards
acknowledging the significance of arbitration in Azerbaijan. Therefore, the
findings in the Article at hand suggests:

1. Azerbaijani arbitration law should address the issue of the law governing
the arbitration more straightforwardly. One uncertainty is, which
conflict of law rules will govern the matter, if faced before Azerbaijani
courts. To begin with, there is a need for pinpointing a conflict of law rule
to determine the law governing the arbitration agreement, be it Article
476 of CPC or the Law “On Private International Law”.

2. Further, the first part of Article 476 should be amended as “law to which
the parties have subjected it” in order to avoid contradictions regarding
terminology. Further, there should be a more precise guide as to what
the law chosen by the parties means and whether we should be relying
on the Law “On Private International Law” for it. If yes, it should be
made unambiguous if the closest connection test will apply to the
arbitration agreements.

3. By taking the safest way, Azerbaijani arbitration law may take a similar
approach to Swiss law by adding to the Law “On Private International
Law”, or CPC Articles on recognition and enforcement of the award a
similar provision on the law governing the validity of the arbitration
agreement:

“The arbitration agreement shall be deemed valid if it conforms to either

the law of the main contract or the laws of Azerbaijan”.

Accordingly, under this provision, the Supreme Court would be freed

from

+ having to find out the appropriate conflict of law rules,

+ having to find out which law the parties have chosen by looking up
the facts of the case.

4. The possible contradiction between the Article 476 of CPC and the Law
“On Private International Law” shall be avoided.
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Tiirkan Korimova®

TANINMAQ HUQUQU: YENI OQLI MULKIYYOT
HUQUQUNA EHTiYAC VARMI?

Amnnotasiya

Miiasir dovrda aqli miilkiyyat hiiquglarimin sarhadlari genislanmis, taminmagq hiiququ da
aqli miilkiyyat hiiququ kimi gabul edilmaya baslanmisdir. Tamnmaq hiiququ $oxsi
toxunulmazlhq hiiququndan toramoa olsa da, zamanla aqli miilkiyyat hiiququna xas olan
xtisusiyyatlor gazanmisdir. Son illarda mashur saxslari identifikasiya edan malumatlarin
amtaa nisam olaraq geydiyyatimn artmast ilo yanasi, onlarn sakil, ad va digar fardilasdirici
moalumatlarinin amtaalarda istifadasi bu hiiququn aktullasmasina sabab olmusdur. Bu hiiquq
media hiiququ, matbuat azadli§1 kimi sahalara toxundugundan va tatbiqi sahasi kifayat qadar
genis oldugundan moaqalada tamnmaq hiiququnun yalmz amtaa nisant aspektlori tahlil
edilorak anglo-sakson wva roman-german hiiquq sistemlarindaki yanasmalara digqot
cokilmisdir. Maqalada, ham¢inin Azarbaycan Respublikasimin mévcud qanunvericiliyinda
taninmig va tammmanus saxslori identifikasiya edon malumatlarimn amtao nisanm olaraq
qgeydiyyati ila bagh alava tanzimlomaya ehtiyac olduguna diqqat cakilmisdir.

Abstract

In modern times, the boundaries of intellectual property rights have expanded, and the right
to publicity has begun to be accepted as an intellectual property right. Although the right to
publicity is a right derived from the right to privacy, over time it has acquired characteristics
inherent to the right to intellectual property. In recent years, in addition to the increase in
the registration of information identifying famous people as trademarks, the use of their
image, name and other personalizing information in goods has led to the actualization of
this right. Since this right touches areas such as media rights and freedom of the press, and
the scope of its application is wide enough, the article analyzes only the trademark aspects
of the right to recognition, drawing attention to the approaches in the Anglo-Saxon and
Romano-German legal systems. In the article, it was also pointed out that in the current
legislation of the Republic of Azerbaijan, there is a need for additional regulation regarding
the registration of the identification information of known and unknown persons as a

trademark.
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XI osrdo basoriyyatin inkisafi insan faaliyyetinin miixtalif

saholorinde &ziinii gdstormokdadir. Inkisafi tomin eden asas

vasitalorden biri kimi aqli miilkiyyat hiiquqlari, daha dogrusu, aqli
biliklorin kommersiyalasdirilmasi aparici qiivve rolunda ¢ixis edir, hiiquq ise,
0z novbesindes, aqli miilkiyyat naticelorinin giymatlondirilmesine imkan
verir.! Kommersiyalasdirma prosesi avvellar texnoloji yeniliklor hesabina bag
verirdise, sonralar insana moaxsus molumatlarin kommersiya dayoeri
qazanmast ilo siiretlonmisdir. Incesenat ve idman kimi sahslorin inkisafi
naticasinde mashurlari fordilesdiran ad, laqeb, ses, sokil, imza ve bazan onlar1
xarakterizo edon sozlorden satis prosesini siirstlondiron effektiv vasitalor
kimi istifade olunmaga baslandi. Soxsi identiklosdiron malumatlarin
kommersiya moaqsadli istifadesi zamanla hiiquq miinasibatlorinin
predmetine cevrilorek saxse bu prosess mane olmag, hamginin bundan
faydalana bilmak hiiquqlarini verdi. Buna baxmayaraq, bu miinasibatlori
tanzimlayan xiisusi hiiquqi aktlarin olmamasi sababile cari tenzimlomeni
hayata kegirmak ti¢lin aqli miilkiyyet hiiquglarina miiracist edilir.? Bununla
da aqli miilkiyyat hiiququnun &nanavi ndvlerinin bu miinasibatlari
tenzimlamakds yetorli olmadigini goren ABS nazariyyacileri ve hakimleri
“right to publicity” adli yeni aqli miilkiyyst hiiququ konsepsiyasini
formalagdirmigdirlar.

Adigakilon hiiquq kontinental hiiquq sistemine daxil olan 6lkslarin
qanunvericiliyinde ve aqli miilkiyyst hiiququnun beynoslxalq hiiquqi
tonzimloms vasitaleri olan miiqavils, sazis, o ctimleden konvensiyalarda
tosbit edilmamigsdir. Bununla bels, bu hiiququn temin etdiyi miihafizs
mexanizmi aqli miilkiyyst hiiquqlarindan biri olan amtes nisani hiiququ
¢argivasinds tokrarlanir.

Magqalenin birinci hissesinds taninmaq hiiququnun anlayisi, taninmaq

“ Bak1 Dévlot Universiteti, Oqli miilkiyyat hiiququ magistr ixtisasinmn 2022-ci il mozunu.

! Kamran imanov, Innovasiyali Inkisaf vo Oqli Miilkiyyet Hiiquglar1, 7 (2022).

20nur Yorulmaz, To What Extent are Personality Rights or Character Merchandising Protected in
Intellectual Property Law? To What Extent They Should Be Protected?, 4 (2016).
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hiiququnun asaslandirilmasina dair nazeriyyslar, bu nazeriyyalora oks
movgelor, taninmaq hiiququnun tabisti: amlak yoxsa soxsi geyri-amlak
xarakterli hiiquq olmas1 va transferi mosalalori arasdirilmisdir. Maqalonin
novbati, yoni ikinci hissesinde isa taminmaq hiiququnun predmeti, totbiq
edilaceyi subyektlor dairesi, emtes nisani ilo qarsiligh slaqesine diqqget
yetirilmis, soxsi fordilesdiron malumatlarin amtes nisani kimi qeydiyyati
“Omtoes nisan1 va cografi gostaricilor hagqinda” Azarbaycan Respublikasinin
Qanununun miiddaalari ¢or¢ivesinda tahlil edilmisdir.

I. Taninmaq hiiququnun anlayisi, sexsi toxunulmazliq
hiiquququn yetarsizliyi vo hiiququn asaslandirilmasi

A. Taninmaq hiiququnun anlayis1

Girisda qgeyd edildiyi kimi, “right to publicity” adl1 hiiquq aqli miilkiyyat
hiiquglarinin  eanenavi novleri olan miuolliflik, patent, amtes nisam
hiiququndan farqli, sonradan tagakkiil tapmis bir hiiquqdur.

“Publicity” sozii Azerbaycan diline “acigliq”,’ “askarliq”,* “reklam”>
“mashurlug”, “ad-san”, “sohrat”, “media”,® “ciddilik”,” “kiitlovilik”® kimi, tiirk
diline isa “publicity” “tamitim”° “reklam”,'° “umuma acik olma”, “aciklik”,
“alenilik”, “sohret”, “reklam”,"* “ilan”"> manalarinda terctimo edilmisdir.

Azarbaycan dilindo verilon izahlar igorisinds reklam ve media hiiququnun
ayrica hiiquq olmasi nazars alinaraq, maqalado tiirk dilli izahlar icerisinda
Azarbaycan diline daha uygun olan “tanitim” s6zii “taninmaq” gisminda
istifado edilacokdir.

Azarbaycan Respublikasinin miixtalif hiiquqgi aktlarinda “taninmaq” forqli
hiiquqi naticoye sebab ola bilon hiiquqlar sirasinda tasbit edilmisdir. Masalan,
“daginmaz  agyaya miilkiyyat hiiququnun tamnmas:”, “xarici moahkamalarin
gatnamolorinin  tanminmast”, “Azarbaycan Respublikasindan konarda baglanmis

% Ingilisco-Azorbaycanca Liigat, 901 (2004); Qarayev Rauf, Ingilisco-Azarbaycanca Boyik Huiquq
Liigati, 529 (2009).

* Ingilisco-Azorbaycanca Liigat, yuxarida istinad 3, 901; Azorbaycanca-ingilisca, ingilisco-
Azorbaycanca Liigat, 235 (2006); Oliyeva Elmira, Ingilis-Rus-Azarbaycan Liigati, 312 (2012);
Abbasov Abbas, Ingilisco-Azarbaycanca Qisa Hiiquq Liigati, 149 (2008); Qarayev, yuxarida istinad
3, 529.

5 Qarayev, yuxarida istinad 3, 529; Azorbaycanca-ingilisca, Ingilisca-Azarbaycanca Liigat, yuxarida
istinad 4, 235.

6 Ingilisco-Azorbaycanca Liigat, yuxarida istinad 3, 901.

7 Oliyeva, yuxarida istinad 4, 312.

8 Abbasov, yuxarida istinad 4, 149.

% Ingilizce-tiirkce S6zlik, 808. Burada bax: https://archive.org/details/ngilizce-
trkeSzIk/page/n807/mode/2up (son baxis 23 aprel, 2022); Tebriz-Turuz, Ingilizce-tiirkce S6zlik,
1057 (2012).

10 Ingilizce-tiirkce Sozliik, yuxarida istinad 9, 808.

11 Tebriz-Turuz, yuxarida istinad 9, 1057.

12 TC Avrupa Birligi Genel Sekreterligi, Avrupa Birligi Terimleri S6zliigii (ingilizce-Tirkge), 256
(2009); Tebriz-Turuz, yuxarida istinad 9, 1057. Liigatlordoki forqli torciimolors uygun olaraq mévzu
iizra yazilacaq akademik yazilarda “Right to publicity”-ys forqli anlayis verils va torctims segilo
bilor. Miiallif torafindan istifads edilocok anlayis miitloq xarakter dasimur.
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nikahin taminmas:”, “Biitiin fiziki saxslorin miilki hiiquq qabiliyyati eyni daracada
tanmmir”, “Miilkiyyat hiiququ - subyektin ona mansub amlaka (asyaya) 0z istadiyi kimi
sahib olmag, ondan istifada etmok va ona dair sarancam vermak iizra dovlat tarafindan
taminan va qorunan hiiququdur”, “Sigorta maragimin movcudlugu qanunla va
ya miilki-hiiqugi miiqavila ila taninir 73 vo s. miiddealarin torkibinde “taninmaq”
feilindon istifade edilmisdir. Hamginin Azarbaycan Respublikasinin
“Muolliflik hiiququ ve slageali hiiquglar” haqqinda Qanununda miisllifin
soxsi (geyri-amlak) hiiquqglar1 sirasinda “asarin miiallifi kimi taninmagq hiiququ
(miialliflik  hiiququ)” tosbit edilmisdir.'* Normanin konstruksiyasinda
“taninmaq hiiququ” ifadasinden istifads edilse do, bu, nazariyyads hiiquga
verilmis anlayisla tist-tisto diismiir, ona gore ki miisllifin soxsi (qeyri-omlak)
hiiquglar1 tamamils forqli konsepsiyadir.

Black Law hiiquq liigatinda verilon anlayisa gore “taninmaq hiiququ saxsin,
ad, sakil va oxsarmmin istifadasini nazaratda saxlamaq va ya kommersiya maqgsadli va
onun icazasi olmadan istifadasinin garsisini almaqdir”.'®> Digoar anlayisa gore
“taminmagq hiiququ bir saxsin ad va oxsarimin galir alda etmak iiciin iictincii saxs
tarafindan icazasiz istifadasinin qarsisini almaq hiiququdur” 16

Tanmimnmaq hiiququna verilon anlayis hiiquq ligstlorinde ve ABS
qanunvericiliyinde  tesbit edilmisdir. ©qli miilkiyyst hiiquqlarinin
miihafizesine dair beynalxalq hiiquqi aktlarda: Umumdiinya Oqli Miilkiyyat
Taskilatiun  “Miialliflik hiiququna dair”  Miiqavilosi, “Ifacilarn, fonogram
istehsalgilarimin - va  yayim  tagkilatlarimin - hiiquqlarimin - qorunmas:  haqqinda”
Beynalxalqg Konvensiya, “Nisanlarin beynalxalg geydiyyati hagqnda” Madrid
Sazisi, elaca “Odabi va badii asarlarin qorunmast hagqinda” Bern Konvensiyasinda
taminmaq hiiququ oaqli miilkiyyat hiiquqlar1 sirasinda tesbit edilmemisdir.
Belos ki, “Oqli Miilkiyyetin Hiiquqglarimin Ticaratls Olagali Aspektlarina dair”
Sazige goOrs (bundan sonra TRIPS Sazisi) “bu Sazisin moaqsadlori iiciin aqli
miilkiyyat hiiquqlar: dedikda 1-ci va 7-ci Bolmalor nazarda tutulmus aqli miilkiyyatin
biitiin kateqgoriyalar: baga diisiiliir” . Sazisde miialliflik hiiququ va alagali hiiquglar (I
bolma), amtaa nisanlar (11 bolma), cografi gostaricilar (111 bolma), sanaye niimunalari
(1V bolma), patentlar (V bolma), inteqrallasdirilmis sxem topologiyalar: (VI bélma) va
agiglanmanmg malumatlarin miihafizasi (VII bolma) aqli miilkiyyet hiiquqlarina
aid edilir.!” “Senaye miilkiyystinin miihafizesine dair” Paris Konvensiyasina
asasan “ixtira iizra patentlar, faydali modellar, sonaye niimunalari, amtaa nisanlari,
xidmat niganlari, firma adlar1 va mansa, yaxud mansa yerinin adlar: gostaricilari va

13 Azorbaycan Respublikasmin Miilki Prosessual Moacallosi, mad. 39.1, mad. 458.2 (1999);
Azarbaycan Respublikasinin Ailo Macallosi, mad. 148 (1999); Azarbaycan Respublikasinin Miilki
Macollasi, mad. 25.1, mad. 152.1, mad. 889.2 (2000).

14 «“Miiolliflik hiiququ va olagali hiiquqlar haqqmda” Azorbaycan Respublikasmin Qanunu, mad. 14
(a) (1996).

15 Black’s Law Dictionary, 4127 (8™ ed. 2004).

16 Stacey Dogan, Mark Lemley, What the Right of Publicity Can Learn from Trademark Law, 58
Stanford Law Review 1161, 1162 (2006).

17 Agreement on Trade-Related Aspects of Intellectual Property Rights, art. 1.2 (1994).
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hamginin geyri-samimi raqabat sanaye miilkiyyatinin miihafizasi obyektloridir.
Sanaye miilkiyyati genis monada basa diisiiliir va soziin tam manasinda nainki sanaye
va ticarata, ham da kond tasarriifati istehsali va cixarma sanayesi sahalarina va sanaye
yaxud tabii mangali mahsullara, masalon, ¢caxira, dana, tiitiin yarpagina, meyvalars,
heyvana, yer altindan ¢ixarilanlara, mineral sulara, pivaya, ¢icoklara, una aid edilir” .18

“Umumdiinya Oqli Miilkiyyat Toskilatimin yaradilmasina dair”
Konvensiyada aqli miilkiyyat hiiquqlar1 dedikda “adabi, badii va elmi asarlar,
ifagilarin  ¢ixiglary, fonoqramlar va yayim taskilatlarimin  verilislori va insan
faaliyyatinin biitiin sahalorinda ixtiralar, elmi kasflor, sanaye niimunalari, amtao
nisanlari, xidmat nisanlari, kommersiya adlari, hagsiz raqabatdon miidafia va sanaye,
elmi, adabi va ya incasanat sahalarda intellektual faaliyyat naticasinda yaranan biitiin
digor hiiquglar” nazardas tutulur.?

AR-in Konstitusiyasina asason “miialliflik hiiququ, ixtiragilig hiiququ va aqli
miilkiyyat hiiququnun basqa névlari ganunla qorunur” > Gondaris edilon ganun
iso “Oqli miilkiyyst hiiquqlarinin teminat1 ve piratgiliga qarst miibarizas
hagqqinda” Azerbaycan Respublikas1 Qanunudur. Qanunun 1.0.1-ci
maddasina asasan “agli miilkiyyat hiiquglar: - miialliflik hiiququnun obyekti olan
asarlara, ifalara, fonoqramlara, yayim taskilatlarimin veriliglaring, inteqral sxem
topologiyalarina, moalumat toplularina, folklor niimunalorina (ananovi madoni
niimunalara), ixtiralara, faydali modellara, sonaye niimunalarinag, amtaa nisanlarina,
cografi gostaricilara hiiquqlardir”.* Gortindilyi kimi, Qanunda aqli miilkiyyat
hiiquglarinin  qapali dairesi miisyyen edilib. Azearbaycan hiiquq
adebiyyatinda enaneavi gebul edilmis iki qrup: muolliflik hiiququ ve slagali
hiiquqglar ve senaye miilkiyyeti obyektlori aqli miilkiyyst hiiququna dair
beynslxalq miiqavilsler fonunda miizakirs olunur.?

B. Taninmagq hiiququna yaranan ehtiyac: $axsi toxunulmazliq

hiiququ yetarsizdirmi?

Tanmmnmaq hiiququ aqli miilkiyyet hiiquqglarina dair beynoalxalq hiiquqi
aktlarda tesbit edilmess ds, o, ABS hiiquq adesbiyyatinda ve moehkemsa
tocriibesinda kegon asrden miizakirs edilan hiiquqglardan biridir. Taninmaq
hiiququnun esast goxsi toxunulmazlq hiiququna soykenir. Soxsi
toxunulmazliq hiiququnu iss ilk dafs hiiquq doktrinasina gatiron Samuel
Warren ve Louis Brandeis olmusdur. Miuslliflor sexsi toxunulmazliq
hiiququna “tok qalmaq hiiququ” (the right to be let alone) olaraq anlayis
vermisdirlor.2? Sonralar bu hiiquq “Insan hiiquglarinin ve ssas azadliglarin

18 «Sanaye mulkiyystinin mihafizesi haqqnda” Paris Konvensiyasi, mad. 1.2-1.4 (1883).

19 Convention Establishing the World Intellectual Property Organization, art. 2 (viii) (1976).

20 Azorbaycan Respublikasmin Konstitusiyasi, mad. 30.2 (1995).

21 «“9qli miilkiyyat hiiquglarmm tominati vo pirat¢ilia qars: miibarize haqqinda” Azorbaycan
Respublikasmin Qanunu, mad. 1.0.1 (2012).

22 Etibar Oliyev, Avropa Oqli Miilkiyyat Hliququ, 9 (2014); Etibar Oliyev, Beynalxalq Oqli
Mulkiyyat Huququ, 5 (2013); Sabir Allahverdiyev, Azorbaycan Respublikasinin Miilki Hiiququ, 126-
127 (2008).

23 Samuel Warren, Louis Brandeis, The Right to Privacy, 4 Harvard Law Review 190, 205 (1890).

261



Baki Dévlat Universiteti Tolobe Hiiquq Jurnal Buraxilis 8:2

miidafiesi haqqinda” Roma Konvensiyasinda “saxsi hayata va ailo hayatina
hormoat hiiququ” adi il tasbit edilmisdir. $axsi hayata ve aile hayatina hormat
hiiququ her kesin 6z sexsi ve aile hayatina, manziline ve yazigma sirrine
hérmat edilmasini nazards tutur.?* Avropa Insan Hiiquglar1 Mahkemasinin
(bundan sonra ATHM) tacriibasinde bu hiiququn totbiqi dairesi olduqca
genisdir,”® belo ki, soxsi toxunulmazliq hiiququnun soxsi tokce dovlet
orqanlarinin miidaxilesindan deyil, hom ds diger soxslarin ve ya qurumlarin,
o climladan kiitlovi informasiya vasitelorinin miidaxilesinden qorumal
oldugu fikri dastoklonir.?

Soxsi hoayatin toxunulmazligi taninmis soxslor do daxil olmagla, har bir
soxsin ad, sakli, fiziki ve manavi toxunulmazliginin tomin edilmasils baghidir,
o ciimladon kenar miidaxilo olmadan har bir soxsin inkisafini tomin etmok
maqsadi dagtyir.”

Mioalliflorin irsli stirdiiyli sexsi toxunulmazliq konsepsiyasi sonralar
taninmaq hiiququnun miistaqil hiiquq olaraq gabul edilmasinds miihiim rol
oynamisdir. ABS-da bu hiiququn mahkema tacriibasinda tagokkiilii 1953-cii
ildo ABS Ikinci Dairo Apellyasiya Moahkomosinde baxilmis “Haelen
Laboratoriesin Topps Chewing Gum-a garst” olan isi ilo bagldir.?® Bu mahkema
isinde beysbol oyungusu saqqizlarin satisi zamani sokillorinin istifads
edilmasine dair istehsalgiya miistasna hiiquqlar vermisdi. Bu sovdalesmadan
xabari olan raqib sirket beysbol oyungularini onunla da miiqavils baglamaga
davet etmisdi. Cavabdeh raqib sirkstin asaslandirmasma gore insanlarin
sakillarinin publik darc edilmasinda sexsi toxunulmazliq hiiququndan basqa
ganuni maraqlar1 yoxdur, bu hiiquq sexsi hiiquqdur ve 6tiiriils bilmaz.?
Hakim Frankin movqeyine gore “bu hiiquq toxunulmazliq va miilkiyyat
hiiququndan gaynaqlanan “toxunulmazliq hiiququna slava va miistaqil hiiquqdur” >

2 “Ipsan hiiquglarinin va asas azadliglarm miidafiesi hagqmnda” Roma Konvensiyasi, mad. 8.1
(1950). Saxsi toxunulmazliq hiiququ Azarbaycan Respublikasinin Konsitusiyasinda da tosbit
edilmisdir: “Oz raziligi olmadan kimsanin saxsi hoyati hagqinda malumatin toplanmiimasina,
saxlamimasina, istifadasina Vo yayilmasina yol verilmir”. Azorbaycan Respublikasmin
Konstitusiyasi, mad. 32.3 (1995).

2 Axel Springer Ag v. Germany (2012). Burada bax:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-109034%22]} (son baxis 20 mart, 2022).
% Directorate General of Human Rights and the Rule of Law, Recommendations and Resolutions of
the Parliamentary Assembly of the Council of Europe in the Fields of Media and Information
Society, 72 (2015).

27\/on Hannover v. Germany, § 95 (2012). Burada bax:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-109029%22]} (son baxis 19 mart, 2022);
Sciacca v. Italy, § 29 (2005). Burada bax: https://hudoc.echr.coe.int/eng#{%22itemid%?22:[%22001-
67930%22]} (son baxis 3 mart, 2022); Reklos and Davourlis v. Greece, § 39-40 (2009). Burada bax:
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-90617%22]} (son baxis 13 mart, 2022).

28 Eric Johnson, Disentangling the Right of Publicity, 111 North Western University Law Review
891, 896 (2017). Burada bax:
https://scholarlycommons.law.northwestern.edu/cgi/viewcontent.cgi?article=1278&amp;context=nulr
(son baxis 12 mart, 2022).

29 Haelan Laboratories, inc. v. Topps Chewing Gum, inc., 202 F. 2d., 866 (1953). Burada bax:
https://law.justia.com/cases/federal/appellate-courts/F2/202/866/216744/ (son baxis 21 mart, 2022).
%0 Yena orada.
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Soxsin sakli tizerinds ve onun darc edilmasinds miistosna hiiququ olmalidir.
Fiziki soxslar 6z gokillarini lisenziyaya vera bilorler, lisenziya alan soxslor isa
tiglincli saxslor torafindon bu hiiququn pozuntusuna yol verdiyi taqdirds,
onu miidafis etmak hiiququna malikdirlar.®® Hakimin fikrince, bu hiiquq
soxsi, kommersiya ve miilkiyyet hiiququdur.?

Hakim Frankin moévqgeyinin davami olaraq Nimmer do identifikasiya
moalumatlarinin kommersiya maqsadli istifadasi zamani soxsi toxunulmazliq
hiiququnun adekvat olmadig1 genastine golmisdir. O, bunu soxsi
toxunulmazliq hiiququnun insan goxsiyyetindan ayrilmaz hiiquq olmasi ila
izah etmisdir.3®* Mahiyyatco identifikasiya malumatlarinin icazasiz istifadasi
soxsi toxununulmazliq hiiququnun pozuntusu olsa da, taninmaq hiiququnda
soxsi toxunulmazliq, yoxsa miilkiyyet aspektlarinin tistiinliiyi masalasi fikir
ayriligina sabab olur. Bels ki, Harold Gordon vo Professor William Prosser
miilkiyyat elementlorinin, Warren, Brandeis vo Professor Edward Bloustein
iso goxsi toxunulmazliq maraqglarinin iistiin oldugunu hesab edirlar. Fikri
pliiralizme baxmayaraq, mehkemsa tacriibesinde tarminmaq hiiququnun
miilkiyyst asashi hiiquq olmasi fikri destoklonir.®* AB$ Ali Mahkemasi
“Zacchini-nin Scripps-Howard Broad. Co-ya qarst” isinds taninmaq hiiququnun
soxsin onun horoakatlari tizerinds olan miilkiyyet maraqlarinin miihafizasini
tomin etmasi movqeyini destokladi.®

Yuxarida qgeyd edilonlori timumilesdirib bu naticoye golirik ki, sexsi
toxunulmazliq ve/ve ya saxsi ve ya aile hayatina hormat hiiququ fardilesdirici
va potensial maddi deyere malik olan malumatlarin kommersiya maqsoadli
istifadasi zamani yetarsiz hiiquqi mexanizmdir. Bu baximdan identifikasiya
moalumatlarinin galir magsadils istifadesine qadaga qoymaq ve ya nazaratde
saxlamaq, hamginin hamin malumatlarin istifadssine icaze vermakls 6ziiniin
ds faydalanmasina imkan veran yeni hiiquq institutuna ehtiyac vardir.

C. Lehina vo aleyhina mdévqelar isiginda taninmaq hiiququ

1. Tanminmagq hiiququnun asaslandirilmasina dair nazariyyalor

Osas suala aqli miilkiyyet hiiququna dair nazeriyyslere nazar salmagqla
cavab tapmaga calisilacaqdir. Mahkemenin (Haelan Laboratories, Inc. v. Topps
Chewing Gum, Inc isi) ve Professor Nimmerin yanasmasmna istinaden
taninmaq hiiququ soxsi toxunulmazliq hiiququndan ayrilmisdir. Buna
baxmayaraq, ABS hiiquq nazsriyyssinde ve moahkemsa tacriibesinds bu
hiiququn mahz oqli miilkiyyst hiiququ olaraq qebul edilma sebablari
aydinlagdirilmalidir. Oqli miilkiyyst hiiququ kimi qebul edilmasini
asaslandiran nezariyyeler ise amoak, utilitarianlilig, iqtisadi va asassiz varlanma

31Yeno orada.

32 Yeno orada.

33 Melville Nimmer, The Right of Publicity, 19 Law and Contemporary Problems 203, 204 (1954).
34 Reid Weisbord, A Copyright Right of Publicity, 84 Fordham Law Review 2803, 2811 (2016).

3 Zacchini v. Scripps-Howard Broadcasting Co., Opinion of Court, 562 (1976).
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nazariyyalaridir.

9qli miilkiyyst hiiququ oqli fealiyyetin noticalorine dair miistosna
hiiquqlardir, basqa sozle “ideyalara assaslanan qeyri-maddi miilkiyyatdir” 3
Taninmaq hiiququnun aqli miilkiyyat hiiququ kimi gebul edilmasina dair
nazariyyelarden biri Con Lokkun amak noazariyyasidir. Bu nazariyys her bir
soxsin bacariglar1 ve amoyi naticasinde yaradilan obyektdon maddi fayda
qazanmaq hiiququnu nazards tutur. Mashur soxsler populyarhgi
uzunmiiddatli cohdlari ve amayi sayasinds qazanir, bu sebabdan, onlarin
soklinden qazanc maqgsadils istifads adalatsizlikdir.’” Hegel bu yanasmaya
gqarst ¢ixir. Belo ki, onun movgeyino goroe insanin sokli, onun fiziki
xtisusiyyatlori, davranislar: onun soxsi amayinin naticesi olmasa da, hiiquqi
miihafizasi tamin edilmalidir.®

Utilitarianliq (faydaliliq) nazariyyaesi ise taminmaq hiiququnu “fardlari va
hiiqugi saxslari camiyyati zanginlasdiran yaradict va innovativ saylara vaxt, pul va
say sarf etmaya hovaslondirma iisulu” kimi qiymetlondirir.?® Utilitarianhq
nazariyyesine asaslanan iqtisadi nezeriyys ise mashur sexslorin veo ictimai
xadimlorin msalumatlarinin marketing qabiliyyatinin yiiksok olmasina
fokuslanir. Bundan istifade edon istehsal¢ilar homin malumatlarin ananoavi
ticaratds istifadasini genislondirirlar.

Igtisadi nazeriyye fonunda formalasan yanasma taninmaq hiiququnun
mahiyyotini a¢maga imkan verir. Belo ki, Avropa Surasi Parlament
Assambleyasinin movgeyina gora muasir dovrda insanlarin sexsi hayati
mildyyan sektorlar ticiin yiiksak galirli amtaays cevrilir ve daha ¢ox ictimai
xadimlarin soxsi hayatlarinin tefarriiatlari satis ti¢iin stimul rolunu oynayir.#!
Bu prosesi tonzimlomsak {iciin ise taninmaq hiiququ ile slagadar miixtalif
yurisdiksiyalarda oxsar ve alternativ konsepsiyalar formalasmisdir.
Bunlardan biri “character merchandising”, yeni “xarakterin oamtaslogmasi”
konsepsiyasidir. Konsepsiyanin amtes bazarinda tatbiqinin naticesidir ki,
istehsalgilar fiziki soxslera ve badii personajlara aid malumatlarin istifadasi
tictin miiqavile baglamaqla miixtslif cizgi film gshremanlarindan usaqlar
ticiin oyuncaqlarin, geyim ve moiget agyalarimin hazirlanmasi, hamginin

3 Eliana Torres, The Celebrity Behind the Brand International Protection of the Right of Publicity, 5
Pace Intellectual Property, Sports & Entertainment Law Forum 116, 141 (2016); World Intellectual
Property Organization, What is Intellectual Property?, 1 (2020); Peter Drahos, The Universality of
Intellectual Property Rights: Origins And Development, 2 (1998); Turkey in Horizon 2020 Project,
Intellectual Property Rights, 4 (2014); M. Kanthababu, The What, Why and How of the Intellectual
Property Rights, 3 (2™ ed. 2020); The Institute of Company Secretaries of India, Intellectual Property
Rights-Law and Practice, 2 (2015).

37 Anurag Pareek, Arka Majumdar, Protection of Celebrity Rights, 11 Journal of Intellectual Property
Rights 415, 416-417 (2006).

38 William Fisher, Theories of Intellectual Property, 4 (2000).

39 Andrew Beckerman-Rodau, Toward a Limited Right of Publicity: An Argument for the
Convergence of the Right of Publicity, Unfair Competition and Trademark Law, 23 Fordham
Intellectual Property, Media and Intertainment Law Journal 132, 151 (2013).

40 Torres, yuxarida istinad 36, 117-121.

4! Yuxarida istinad 26, 72.
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mashur akytor ve aktrisalarin sakillorinin parfiim siigselarine hokk eda bilmak
hiiququnu slds edirler.#?> Bu proses bazen “reputation merchandising”, yeoni
“reputasiyanin amtaalosmasi” do adlamir. Bu konsepsiyalarin formalasmasi
tosadiifi olmamagla berabar, istehlak¢ilarin davrams formalarinin tahliline
asaslanir. Belo ki, kommersiyalagdirma noqteyi-nezerinden istehsalgilar
amtoanin satilmasinin asas sebobini mahsulun tizerinds mashurun adi ve ya
soklinin ks olunmasi ilo alagalendirirler.*’ Prosesin siiratle getmasi sebabila
bu miinasibatlerin beynoalxalq saviyyade tenzimlenmasi ve TRIPS sazisins do
bununla bagli miiddesalarin slave edilmasi zorurati meydana golmisdir.*

Osassiz varlanma nazariyyoesi ise digar saxslarin iqtisadi doyara malik olan
identifikasiya malumatlarinin va ya qudvilinin manimseanilmasi, basqa sozls,
onun “ogurlanmasina” qarst ¢ixmaqla bu hiiququ osaslandirir,® diger
nazariyye ise taninmaq hiiququnu teatr vo kino sanayesinin iqtisadi vo sosial
vacibliyine baglayir, ¢linki mashurlarin hiiquglarimin miidafissi bu sahenin
inkisafina tokan verir.*

2. Oks mévgelar

Tanmmmaq hiiququnun osaslandirilmasma yo6nslon nazariyyelerin
rongarangliyi oks movqelarin do ¢oxluguna sebeb olmusdur. Baslica oks
movqe aqli miilkiyyat hiiququ kimi bu hiiququn AB$ Konstitusiyasinda qeyd
edilon miiddeaya zidd olmasidir,¥” c¢linki Konstitusiya miislliflors ve
ixtiragilara mohdud zaman ¢ar¢ivesinde miistosna hiiquqglar vermaklo elmin
va texniki sahalarin sonraki inkisafina nail olmag1 maqgsad olaraq miisyyen
etmisdir.*® Anlasilan odur ki, faydaliliq aqli miilkiyyst hiiququna dair
siyasatin asasini togkil edir. Taminmaq hiiququ bu siyasate zidd movqgeyi
toblig edir, yoni insanlar1 mashur olmaga vadar etmakls onlari sosial cohatdan
faydali olmaqdan uzaqlasdirir.* 9sas diqgat maghur sexslers investisiyanin
goyulmasina yo6nslir, halbuki bir mithandisin comiyyete veracayi faydani
mashur saxs vermayso biler.*

Diger bir yanagsmaya gore Lanham Aktinda tesbit edilon miiddsalarin
statlarin qanunvericiliyinds tasbitine ehtiyac yoxdur, ¢linki teminat
mexanizmlari digar hiiquglarin teminat mexanizmlari ils eyni olduguna® ve
Konstitusiya ve qanunlar arasinda geyri-miisyyanliye sebsb olduguna gora

42 Wipo Intellectual Property Handbook, Policy, Law and Use, 106 (2004).

3 Yeno orada, 140.

4 Torres, yuxarida istinad 36, 117-118.

4 Alex Berger, Righting the Wrong of Publicity: A Novel Proposal for a Uniform Federal Right of
Publicity Statute, 66 Hastings Law Journal 845, 851 (2015).

%6 Yeno orada.

47 Albert Vetere, The Wrong of Publicity, 6 Pace Intellectual Property, Sports & Entertainment Law
Forum 144, 149 (2016).

48 The Constitution of the United States, sec. 8 (1787).

49 Fisher, yuxarida istinad 38, 25.

%0 Zoe Argento, Applying Genericide to the Right of Publicity, 10 Vanderbilt Journal of Entertainment
and Technology Law 321, 328-329 (2008).

51 Torres, yuxarida istinad 36, 141.
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bu hiiququn movcudluguna son qoyulmalidir.®?> Bu meahkemsa tacriibasi
baximindan da effektivdir: basqa soxsin ad ve soklinden istifade etmak
istayan soxs onunla miiqavile (lisenziya) baglayaraq istifadenin gsortlarini
miiayyen eds bilar.*

Omok nazariyyasine qarsi aks movgeya gors mashurluq har zaman insanin
soxsi amayinin naticasi deyil, tosadiif naticasinda do mashurluq gqazanmagq
miimkiind{iir.>* Mashur olan sexsin sokli tizerinds hiiquqglar1 yoxdur, ¢linki
ona bu mashurlugu qazandiran kiitls olub.*

Har bir hiiququn ganunvericilik saviyyasinda tasbiti miiayysn mantiqe vo
ehtiyaca sOykanir. Omtoas nisanin maqsadi istehlak¢i rifahimin tomin edilmasi
olsa da, taninmaq hiiququnun ictimai saxsiyyat modelinin qurulmasini tasviq
etmasini soylamak ¢atindir.>® Bu hiiquq bir tarafden sexsiyyeti miihafizs edir,
digor torafden ise identifikasiya moelumatlarinin emtes bazarmma daxil
olmasina serait yaradir.’” O ctimladon soxsi toxunulmazliq hiiququndan
torams olsa da, miisteqildir, toxunulmazliq gizliliyi, taninmaq hiiququ soxsi
molumatlarin deyar qazanmasi ils alagadar miihafizeni tomin edir.*

Tanmmmmaq hiiququ hom do azad bazar iqtisadiyyat: soraitinds
istehsalcilarin hokmranhq movqgeyinde balanssizligin yaranmasina gatirib
¢ixarir. Belo ki, boytiik korporasiyalar mashur soxslorin seklinden istifade
edarak daha ¢ox istehlakgini calb eds bildiyi halda, kigik korporasiyalar hor
zaman bu imkana malik olmurlar.” Biitiin oks yanasmalara baxmayarag,
miiollif Lee soxsiyyot prizmasindan bu hiiququ identiklasdirici
molumatlardan istifadenin qarsisin1 almaqda sonuncu ve an yaxst hiiquq
olaraq goriir.®® Bunun naticasidir ki, bezon taninmaq hiiququ aqli miilkiyyet
hiiquqlari, saxsi hiiquglar ve hagsiz raqabata qars1 hiiquglarin kombinasiyasi
olaraq giymatlondirilir.¢!

Fikrimizcs, taminmagq hiiququnun miistaqil hiiquq olaraq tasbiti aglabatan
olsa da, aqli miilkiyyat hiiququnun bir névii kimi gebul edilmamali va aqli
miilkiyyet hiiquqglarina xas olan yanasmalar bu hiiquqa tatbiq edilmamalidir.
9qli miilkiyyst hiiquqglar1 insanin aqli fealiyyetinin neaticalorine miistesna
hiiquglar verir. Dogrudur, taminmaq hiiququ on genis moenada
identiklagdirici msalumatlarin istifadesine qadaga qoymaq ve onlarin
istifadesini nezarstde saxlamaq hiiququ vermakls, mexanizm olaraq aqli

52 Vetere, yuxarida istinad 47, 162.

%3 Yeno orada.

% Torres, yuxarida istinad 36, 141.

% Argento, yuxarida istinad 50, 329.

% Daniel Gervais, Martin Holmes, Fame, Property & Identity: The Purpose and Scope of the Right of
Publicity, 25 Fordham Intellectual Property, Media and Intertainment Law Journal 181, 182 (2014).
5" Yeno orada, 185-187.

%8 Yeno orada, 187.

5 Yuxarida istinad 50, 328.

8 Yolanda King, The Right of Publicity Challenges for Tattoo Copyrights, 16 Nevada Law Journal
441, 450 (2016).

81 Torres, yuxarida istinad 36, 122,
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miilkiyyst hiiquqglarmma xas olan qadaga qoymaq (qanuni inhisargiliq)
funksiyasini yerine yetirir. Buna baxmayaraq, oxsar funksiyaya malik olma
taninmaq hiiququnu aqli miilkiyyet hiiququ olaraq giymelandirmak tigtin
yetorli deyil, ¢linki hiiququn miihafize predmetlari olan ad, toxalliis, lageb,
soxsin gokli aqli fealiyyatin naticesi hesab edilmir. Imza, portret, maghuru
saciyyolondiran ifadslor mislliflik hiiququ ilo miihafize edilma potensialina
malik ola biler, bu halda imza, portret vo ifadslorin icazesiz istifadasi
miialliflik hiiququnun pozuntusu hesab edils bilar. Natice etibarilo tanunmagq
hiiququnun aqli miilkiyyat hiiququ kimi deyil, 6zliiytinds miilkiyyat hiiququ
kimi gabul edilmasi magbul hesab edilir. Bununla yanasi, taninmaq hiiququ
soxsi geyri-omlak xarakterli hiiquqglar sirasmna da daxildir. Ogor soxsin
fordilesdirici elementlari onun razilif1 olmadan amtoas nisam olaraq istifads
edilirss, bu onun saxsi hiiquqglarimin, soraf, layaqeti, isglizar niifuzunun
zadalonmasine sebab olacaqdir. Qeyd edilanlars asason taninmaq hiiququnda
omlak ve soxsi qeyri-omlak hiiquglarina xas olan xiisusiyyetlor
comlandiyinds bu hiiquq 6ziinexas, yoni “sui generis” tonzimloma talab edir.
Tanminmaq hiiququnda soxsi toxunulmazliq, soxsi hayata hérmat hiiququ,
miilkiyyat hiiququ, emtes nisan1 hiiququ ve diger hiiquqglarin kesismasinda
todqiq edilmalidir.

Digar terafden, bu hiiququn miihafize miiddsti 10 ills 100 il arasinda
dayisir. Mielliflik hiiququ misllifin biitiin heyat1 ve onun O6liimiinden
sonraki 70 ili, patent hiiququ 20, 25 va ya 10 il, amtes nisani ise 10 illik
miiddatlo mahdudlasdig: halda, taninmaq hiiququna aqli miilkiyyet hiiququ
kimi uzun miiddetin miisyyen edilmasi balanssizligin yaranmasina sabab
olur. Mahiyyatcs, taninmaq hiiququ soxsi xarakterli hiiquqla miilkiyyat
hiiquqlarinin  kombinasiyasidir, bu sabable onun miihafizesi miiddatsiz
olmalidir.

C. Taninmaq hiiququnun tobiati vo transfer mexanizmi

Tanminmaq hiiququnun amlak ve ya saxsi geyri-emlak xarakterli hiiququ
olmasi onun hiiquqgi tebistinin miisyyen edilmasindon asihdir. Oqli
miilkiyyat hiiquqlar1 saxsi geyri-amlak xarakterli hiiquqlardir. AR-in Milki
Macollssine asasen “basqa saxslara verila bilan va ya sahibina maddi fayda va ya
basqa saxslardan nayi isa talab etmak hiiququ vermoak ii¢iin nazarda tutulan talablar va
hiiquqlar qeyri-maddi amlak nematloridir” .** “ Saxsi (geyri-amlak) hiiquqlar boliinmaz
va Ozgoninkilasdirilmaz olub, amlak hiiquqlarimdan asili olmayaraq miiallifa
maxsusdur va amlak hiiququnun basqasina verildiyi hallarda da miiallifda qalir” %3
“Klassik saxsi geyri-amlak hiiquqlar: saxsiyyatin fordilasmasi ila bagli, ad hiiququ,
saraf va layaqat hiiququ, isgiizar niifuz hiiququnu nazorda tutur. Bu hiiquqlar
saxsiyyatin fiziki movcudlugu va monavi sosial amin-amanhigini tamin edir. Tabiatca

62 Azarbaycan Respublikasmin Miilki Macallosi, mad. 135.5 (1999).
8 Yuxarida istinad 14, mad. 14.2.
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bu hiiquglar miitlaq xarakter dasiyaraq saxsin vafati ila bita bilar”.** Diger bir
movqgeyo gora soxsi geyri-amlak hiiquglar: selahiyyatli soxsin 6ziinamaxsus
subyektiv geyri-amlak hiiquqlarinin obyekti olan nemsatlarden (hayatdan,
saglamliq, addan ve s.) istifade etmoakds ganuni (leqal) inhisar hiiququnu
nazardas tutur.® Sexsi geyri-amlak miinasibatlori do amlak miinasibatlari ilo
bagli olan vo bagli olmayan soxsi geyri-amlak miinasibatlori olaraq tosnif
edilir. Bu miinasibatlar aqli miilkiyyat obyektlarinin yaradilmasi il slagadar
olaraq meydana golir. Omlak miinasibatlari ilo bagh olmayan saxsi qgeyri-
oamlak miinasibatlori elo geyri-maddi nematlardir ki, insanin sexsiyyatindan
ayrilmir. Buraya fiziki soxsin hoyat ve saglamligi, soraf vo loyaqeti, isgiizar
nifuzu veo s. aid edilir.®® Azearbaycan Respublikasi Konstitusiya
Mahkemasinin movqeyine gora “geyri-maddi nematlor bunlarla mohdudlasmadan
saxsi aila sirri, harakat etmok azadligi, yasayis yeri secma, ad hiiququ, miialliflik
hiiququ, sair saxsi qeyri-amlak hiiquglar va digar maddi nematlori da ehtiva edir” %

Tanminmagq hiiququnun tebistinin miiayyen edilmasi bu hiiququn {i¢iincii
soxslora Otiiriiliib-6tiirtilmeamasine dair suala cavab tapmaga da imkan verir.
Belo ki, ABS mahkamsa tacriibasinds taninmaq hiiququ lisenziya ile verilon va
vorasolikls &tiiriile bilon hiiquq olaraq gebul edilmisdir. Insanin ad1 ve gokli
ilo qarsihqh slagesi,®® hemginin hiiququn anlayisinda nezaretedici ve
miistosna xarakterli mexanizm onu miilkiyyst hiiququnun bir névii kimi
giymatlondirmays imkan verir,* natice etibarilo taninmaq hiiququ saxss onu
identiklasdiron mealumatlar: lisenziya ilo 6tiirmaye dair miistosna hiiquqlar
verir.”? Varasoaliklo 6tlirma biitlin hiiquqlarin veraseloro ke¢mosini ehtiva
etdiyi halda, lisenziya il transfer hiiquqglarin bir gisminin miisyyen zaman
orzinda li¢lincii soxslorin istifadesine verilmosini nazordo tutur,” mosalon
soxs adin1 bir soxso, soklini digar soxsa lisenziyaya vers bilor.”? Belsliklo ds,
miilkiyyet otiirtile bilan hiiquq olduguna gore taninmaq hiiququ da
soxsiyyatden ayrila bilen hiiquq olmagqla, emlak hiiququdur.”

Oks movgeyo asasan bu hiiquq miilkiyyst hiiququ kimi basa diisiilse ds,
onun predmeti spesifikdir (insanun sesi, adi, sekli va s.), bu sebsbden da

64 Kamran Imanov, ©qli Miilkiyyat Vo Saxsi Qeyri-Omlak Hiiquglari, 14 (2016).

8 Allahverdiyev, yuxarida istinad 22, 26.

% Yeno orada, 46

57 Azorbaycan Respublikasi Konstitusiya Mohkomasinin Azarbaycan Respublikasi Miilki
Macallasinin 21 va 23-cli maddolarinin sorh edilmosine dair 31.05.2002-ci il tarixli gorari. Burada
bax: https://constcourt.gov.az/az/decision/65 (son baxis 3 may, 2022).

68 Yuxarida istinad 50, 360.

8 Peter Felchert, Edward Rubin, The Descendibility of the Right of Publicity: Is There Commercial
Life After Death?, 89 The Yale Law Journal 1125, 1127 (1980).

0 King, yuxarida istinad 60, 445.

1 Adam Levy, PWND or Owned? The Right of Publicity and Identity Ownership in League of
Legends, 6 Pace Intellectual Property, Sports & Entertainment Law Forum 163, 177 (2016).

72 Torres, yuxarida istinad 36, 124.

73 Felchert, Rubin, yuxarida istinad 69.
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ozgeninkilesdirile bilmaz™ ve ananavi miilkiyyest novlarine xas olan biitiin
hiiquglar eyni hacmds taninmaq hiiququna samil edilmamalidir.”” Masaloan,
taninmaq hiiququnun obyektlarindan biri do soxsin sokillaridir. Sokilla baglh
hiiquqglar ekstra-patrimonial ve patrimonial yanasmalara osaslamr, bu
yanasmalar dovlstlerin ganunvericiliyinde de 0zlinti gosterir. Ekstra-
patrimonial yanasma toxunulmazligi, patrimonial yanasma ise sakil {izerinds
miistosna miilkiyyst hiiququnun yeni néviinii nazards tutur. Natice etibarils
sokil ABS hiiququnda taninmaq hiiququ adli miistesna hiiququn tarkibina
daxil oldugu halda, Fransiz hiiququnda dual yanasmanin tarkibins daxil
olur.”® Mosalon, “Hannover-in Almaniyaya garst” isinde Avropa Insan
Hiiquglar1 Mahkemasinin movqeyino gora sokil soxsiyyatin osas atributu
olmagla onun unikal xiisusiyyatlorini oks etdirir. Sakil soxsi inkisafda mithiim
komponent oldugundan har bir soxsin 6z soklinin darc edilmasini qadagan
etmok hiiququ vardir. ATHM gorarlar soklin icazesiz yayimlanmasini soxsi
hayata miidaxile olaraq giymatlondirir ve yurisdiksiyasinda aqli miilkiyyat
hiiquglari ilo slagadar miibahisalars rast gelinmir.”

Bunun naticesidir ki, sexsi hiiquqlarin iqtisadi aspektlori AB$-da aqli
miilkiyyat va haqsiz reqabat, Avropa hiiquq mekaninda isa toxunulmazliq
hiiququ ¢ar¢givasinde miizakiro edilir. ABS-ds fordilesdirici malumatlarin
geyri-kommersiya moaqsadli istifadesi ve yayilmasi toxunulmazhgq,
kommersiya moagqsadli istifadasi iss taninmaq hiiququnun pozuntusu kimi
giymatlondirilir.”® Avropada taminmaq hiiququ aqli miilkiyyst hiiququ olaraq
gobul edilmir” ve onun iqtisadi aspekti ikinci plandadir.®* Har ne qodor
hiiquqglarin anlayisinda farqlor olsa da, alman mohkemalari tersfinden
soxsiyyat hiiquqlar1 konsepsiyas1 kommersiya moagqsadli istifade zamani
totbiq edilon hiiquqdur, bu iss hiiquqlarin lisenziya ils 6tiiriilmasine imkan
yaradir.®!

Hiiquq sistemlorinds taninmaq hiiququnun tabioati ilo bagl fikir ayriligina
baxmayaraq, hesab edirik ki, taninmaq hiiququ bilavasite saxsi eynilasdiron
moalumatlarin istifadasi ile bagli miinasibatlari tanzimladiyi ti¢iin saxsi qeyri-
amlak hiiququdur.

74 Jennifer Rothman, The Right of Publicity’s Intellectual Property Turn, 42 Columbia Journal of
Law & The Arts 277, 298 (2019).

75 Yuxarida istinad 50, 331.

76 Tatiana Synodinou, Image Right and Copyright Law in Europe: Divergences and Convergences, 3
Laws 181, 183 (2014).

""\Jon Hannover v. Germany, § 96 (2014).

78 Inés Cantero, Dana Feinsohn, Hee-Eun Kim, Stefan Mayr and Edward Rainsford, Exploiting
Publicity Rights in the EU, 12 (2010).

" Yeno orada, 16.

8 Carolina Pina, The Role of IP for Athletes and Image Rights, 3. Burada bax:
https://www.wipo.int/edocs/mdocs/mdocs/en/wipo_reg_ip_sport sin_14/wipo_reg_ip_sport sin_14
t 11.pdf (son baxig 20 aprel, 2022).

81 Cantero, Feinsohn, Kim, Mayr and Rainsford, yuxarida istinad 75.
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II. Taninmaq hiiququnun tatbiqi dairasi vo amtas
nisani ila qarsiliqli alaqgasi

A. Taninmaq hiiququnun predmeti

Taninmaq hiiququ AB$-nin miixtslif statlarinin ganunvericlik aktlarinda
tasbit edildiyinden statdaxili hiiquq hesab edilir.®?> Bununla bels, statlarin
ganunvericiliyinde verilon leqal anlayislar nazeriyyadeki anlayislarla
oxsardir. Mithiim farqlor hiiququn predmeti (insana meaxsus fordilasdirici
molumatlar), aid edildiyi subyektlor dairesi ve hiiququn miihafizo
miiddatinde 6ziinti gostarir. Masalon, Arizona statinin ganunvericiliyindas
vatondaglarin taninmaq hiiququ miilkiyyet hiiququ olaraq tesbit edilmisdir.
Ad, sos, imza, sokil, oxsarin (likeness) votondaslarin icazesi olmadan
kommersiya maqsadli istifadasi bu hiiququn predmetina daxildir.®* Bu hiiquq
tamamils vo ya gisman 6tiiriils bilor ve fiziki soxsin sagliginda istifade edilib-
edilmemasindan asili olmayaraq onun 6liimiinden sonra da qiivveds qalir.®

Qoarbi Wisconsin statinin normativ aktinin miiddealarina asasen soxsin ads,
sokli va ya portretinden 6ziintin, azyashdirsa, valideyn va ya goyyumunun
razig1 olmadan istifadesi, ticari ve ya reklam maqgsadilo istifadasi soxsi
toxunulmazliq hiiququna miidaxile hesab edilir.®

Indiana statinda ise taninmaq hiiququnun serhadlari daha genis miiayyon
edilib, bels ki, saxsin ad1 (yasayan va 6lii soxslore maxsus adlar), sakli, imzasi,
sosi, oxsarligi, xarici gortintisi, jestlori, davranis tarzi bu hiiququn predmetini
toskil edir.®¢ Pensilvaniya statinda ise kommersiya maqsadlarine fandreyzing
da daxil edilib. Subyekt fiziki soxslorle yanasi, firmalar, partnyorluqlar vo
korporasiyalar da ola biler. Homginin tiglincii sexslara miinasibatds qadaga
goyulub: saxsin saghiginda ve onun 6liimiindan 100 il srzinds saxsin yuxarida
sadalanan malumatlarindan icazs olmadan istifads eda bilmazlor.?”

Nyu-York statinda ise taninmaq hiiququ 6lmiis sexslera maxsus post-
mortem hiiquq olaraq qebul edilib. Sag saxslore miinasibatds ise ad, sekil,
portret vo sasi soxsi toxunulmazliq htiququnun predmetidir.®

Taninmaq hiiququnun predmeti soxsi eynilesdirmeays imkan veran
molumatlar, ad, gokil, portret, sos, davramislar, imza da bu hiiququn

82 yuxarida istinad 60, 450.

8 Publicity Rights Protection Act, art. 4-75-1102 (a) (1) (2016). Burada bax:
https://rightofpublicityroadmap.com/wp-

content/uploads/2015/07/frank_broyles publicity rights act of 2016.pdf (son baxis 24 aprel, 2022).
84 Yeno orada, mad. 4-75-1102 (b) (1), (2), (3) (A).

8 West’s Wisconsin Statutes Annotated Miscellaneous Actions, Proceedings and Procedure, art.
895.50.2 (b) (1997). Burada bax: https://rightofpublicity.com/statutes/wisconsin (son baxig 26 aprel,
2022). Ad, sokil vo portret Massagussets statinda da taninmagq hiiququnun predmetins daxildir.
Massachusetts General Laws Annotated, chp. 214 (3A). Burada bax:
https://rightofpublicity.com/statutes/massachusetts (son baxis 15 aprel, 2022).

% Indiana Right to Publicity Act, sec. 1, art. 4 (2012).

87 Yuxarida istinad 84.

8 New York Civil Rights Law, § 51 (2000).
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predmetini togkil edir. Soxsin oxsar formada toaqdimat: (likeness) da bu
hiiququn predmeti ola bilar. Bununla bagh islorden biri Amerikada baxt ¢carx1
verilisinin aparicis1 “Vanna White-in Samsung Electronics America Inc., va
Deutsch Associates Inc.”-9 qarst olan isidir. Samsung sirkati torafinden reklam
carxinda aparicini toqlid eden oxsar robotdan istifade etmesi mahkemsa
torofindon taninmaq hiiququnun pozuntusu olaraq gqiymatlondirilmisdir.
Robotun videokasetlorin reklamini hoayata kegirmak {ii¢iin aparicinin zinat
asyalari, sa¢ diiziimii vo geyim formasina oxsar dizayn edilmasi va reklam
¢okiliglori {iclin aparicidan icaze alinmamas: hiiquq pozuntusunun osas
elementloarini togkil edirdi.®

“Tom Waits-in Frito-Lay, Inc.”-9 qarst olan isi ise miigonninin sasinin
icazosiz istifadesi ilo baghdir. Bels ki, Frito-Lay paketli gida mahsullarini
istehsal edan sirkat, Tracy-Locke, Inc. sirkati Frito-Lay-in mahsullarinin
reklamim hoyata kegiron reklam agentliyidir. Waits-in sasini taqlid edan
reklam ¢arxinin yayimlanmasina mahkema miinasibet bildirdi ki, “insanin sasi
onun iz cizgilari kimi fardi va forqli olmagla barabar, ham da saxsiyyati hissi yolla
forglandiran vasitadir”.* Mahkoma iddiami tamin edarak miigonninin sosi ila
bagh taninmaq hiiququnun pozuntusu faktini tesdiglomisdir.

Kommersiya magsadli istifade daha genis menada basa diisiiliir, mohkoma
miibahisalorinde an ¢ox rast gelinan hal mashur sexslorin sokillorinden
amtoonin satigini stiratlondirmoek maqgsadile reklamlarda istifade edilmasidir.
Mahkome miibahisalarinds tasdiqini tapmasa da, Albert Eynsteynin soklinin
General Motors sirkati tarefinden “Terrain” markal1 avtonaqliyyat vasitasinin
reklaminda istifadasi, June Toney-nin soklinin “L'Oreal” sirkati tarofinden
moahsulun gablasdirmasinda istifadesine dair iddialar1 buna misal olaraq
gostarmak olar.”!

B. Taninmaq hiiququ kimlars samil olunur?

Taninmaq hiiququnun subyekti 6lmiis ve sag soxslar, hiiquqi saxslar,
korporasiyalar, tanminmis ve  tammmamis soxsler hesab  edilir.
Qanunvericilikdaki forgli yanagsmalar ABS-nin mahkemea tacriibasinda ds 6z
oksini tapmisdir. Masalon, Mehammad Slinin mahkemsa isinde mahkema bu
hiiququn taninmis gaxslare aid oldugu genastine galse ds,” digerlsrinds bu

89 White v. Samsung Electronics America, inc., 971 F. 2d., 1395 (9" Cir. 1992). Burada bax:
https://law.justia.com/cases/federal/appellate-courts/F2/971/1395/71823/ (son baxis 1 may, 2022).

% Waits v. Frito-Lay, inc. § 2-1102 (1991). Burada bax: https://casetext.com/case/waits-v-frito-lay-
inc (son baxis 2 may, 2022).

%1 The Hebrew University of Jerusalem v. General Motors LLC, CV 10-03790 (2012). Burada bax:
https://casetext.com/case/hebrew-univ-of-jerusalem-v-gen-motors-lic (son baxis 2 may, 2022); June
Toney, Plaintiff-Appellant, v. L'oreal USA, inc., The Wella Corporation, and Wella Personal Care of
North America, inc., Defendants-Appellees, 406 F. 3d., 905 (2004). Burada bax:
https://rightofpublicity.com/pdf/cases/toney.pdf (son baxis 19 aprel, 2022).

92 Muhammad Ali, Plaintiff, v. Playgirl, inc., Tony Yamada and Independent News Company, 447 F.
Supp., 723 (1978). Burada bax: https://law.justia.com/cases/federal/district-
courts/FSupp/447/723/1621010/ (son baxis 20 aprel, 2022).
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hiiququn hamiya samil edilmasi mévqgeyinds qalmisdir.” Birinci yanagsmanin
asasinda mashur soxsloro maxsus identiklosdirici malumatlarin taninmayan
soxslorin malumatlar ilso miiqayisadas potensial iqtisadi deyars malik olmas:
dayanir.** William Fisher do bu hiiququn taninmis soxslari (celebrity) miidafis
etdiyi gonaatindadir.”® Bu sabable do, taninmaq hiiququ bazen “sohrati idara
etmoak hiiququ” adlandirilir.%

Taninmagq hiiququnun taninmis saxslere maxsus olmasi ideyas1 zamanla
doyisikliys ugramisdir. Belo ki, “Cohen v. Herbal Concepts, Inc.” isinda
moahkoma taninmaq hiiququnun subyektinin har kas ola bilacayi gorarina
golorak taninmaq hiiququ kontekstinds “saxs” anlayisini asagidaki kimi sorh
etmisdir:*”

“Qanunla miiayyan edilmis hiiquq mashur saxslor daxil biitiin fiziki saxslara samil

ediliv. Statutun moaqsadi hiiququn aid edildiyi saxs dairasini mohdudlasdirmaq

deyidirl. Qanuni miihafiza tokca Qrouco Marksin biglari, Bob Houpun burnu,

Eddi Kantorun gozlori va ya Dolli Partonun sa¢ diiziimii kimi ictimaiyyatda

tanminan saxslara deyil, genis monada "istonilon saxsa” samil edilir”.

Taninmagq hiiququnun memarlarindan hesab edilon Nimmer ds taninmaq
hiiququnun har kesa samil edilmasi gonaatine galmisdir.”® Umumdiinya Oqli
Miilkiyyet Togkilatinin yanasmasina asasen ise bu hiiquq hom moashur, hoam
da maghur olmayan gaxslarin sexsiyyatinin kommersiya maqsadli istifadesini
nazarda tutur.”

Hiiquqi saxslarin do taninmaq hiiququnun subyekti ola bilmasini iss dogru
hesab etmirik. Belo ki, hiiquqi soxsi identifikasiya edon malumatlar (firma ve
ticarot adi, amtes nisani, VOEN ve s.) fiziki soxs ilo miiqayisade daha
moahduddur vo bu malumatlardan qanunsuz istifads ile bagli miinasibatlor
raqabat, amtas nisan1 va vergi hiiququ ¢arcivesinde tonzimlanir.

C. Taninmagq hiiququ ilo amtas nisan1 hiiququ arasindaki forq

nadadir?

Professor Mark Lemleyin fikrincs, taninmaq hiiququn aqli miilkiyyet
hiiquqlarindan miislliflik hiiququ deyil, mahz amtas nisan1 hiiququ ile oxsar
xtisusiyyatlore malikdir: taninmaq hiiququ soxse adimn istifadssi ilo bagl
noazarat imkani verirsa, amtas nisani da sahibkarin biznes adinin miihafizasini
tomin edir. Har iki hiiquq sahibi ile yanasi, cemiyyetin deo maraqlarim

93 Zacchini v. Scripps-Howard Broadcasting Co., 433 U. S., 562 (1977). Burada bax:
https://supreme.justia.com/cases/federal/us/433/562/ (son baxis 21 aprel, 2022).

94 Yuxarida istinad 60, 452.

9 Yuxarida istinad 38, 1.

9 Yuxarida istinad 56, 195.

97 Cohen v. Herbal Concepts (1984). Burada bax: https://casetext.com/case/cohen-v-herbal-concepts
(son baxis 21 aprel, 2022).

98 Yuxarida istinad 71, 170.

% WIPO Publication material, 1. Burada bax:
https://mww.wipo.int/edocs/mdocs/sme/en/wipo_smes rom_09/wipo_smes rom 09 g workshopll
1-related1.pdf. (son baxis 23 aprel, 2022).
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goruyur.'® Digar movgeyo gors taninmaq hiiququ da amtes nisan1 kimi ad
tizerinde yaranmis qudvilden fayda gotiirmek imkani verir. 0!

Digor oxsarliq ise tammnmaq hiiququnun amtes nisani kimi mange
bildirmak funksiyasi ilo baglidir. Bununla yanasi, bu iki hiiquq arasinda
forglor odabiyyatda bu ciir klassifikasiya edilmisdir ki, emtes nisani
hiiquqglar1 bir nisani miihafize etdiyi halda, taninmaq hiiququ sexsiyyati
miihafize edan hiiquqdur.'® Bu yanasma iki hiiquq arasindaki farqi izah
etmayo yardimg¢i olsa da, buna tam nail ola bilmir. ©Omtes nisani onun
sahibine nisanin istifadasi ilo bagli miistosna hiiqular verir, yoni miihafizs
edilan nisan olsa da, bilavasits bu hiiquglar onun sahibins maxsusdur.

Qeyd edilon sortlor ABS Lanham Aktinda da nazards tutulmusdur. Homin
miiddeanin magsadi taninmis saxsin ad ve soklinin mahsul tizarinds istifads
edildiyi halda istehlak¢inin casdirilmasimin qarsisim1 almaqdir. Bu halda
mashurun mealumatlar1 emtesnin mansayini bildirmak funksiyasimi dasiyir.
Omtoo ilo mashurun soxsiyysti arasinda olagonin moévcudlugu ve ya
moashurun homin oamtoonin istehsalinda onun istiraki, amtoanin
sponsorlugunun hayata kegirilmasi omtes nisarui hiiququ ¢orgivesinda
miizakirs edilmoli masalalordir.'®

Umumiyyatls, aqli miilkiyyet hiiquglar1 neqativ hiiquglar hesab edilir.
Neqativ hiiquq sahibine qadaga qoymaq hiiququ verir, moasoalon patent
hiiququnda patentin sahibi patentden qanunsuz istifadeye qadaga qoymaq
hiiququna malikdir.'™ Bu kontekstda oxsar xiisusiyyatlorden biri do miivafiq
olaraq amtoeo nisami ve identiklogdirici malumatlarin icazesiz istifadenin
hiiquq pozuntusuna sebab olmasidir. Bununla bels, amtas nisanm hiiququnda
istehlak¢inin casdirilmasi asas meyar olsa da, bu, taninmaq hiiququnda
shamiyyat kesb etmir ve icazasiz istifads hiiquq pozuntusu yaradir.'®

9dabiyyatda taninmaq hiiququnun amteas nisan1 hiiququ olmamasi gabul
edilir. Bu hiiquq 6ziinde 3 konsepti birlesdirir: miilkiyyat, sexsiyyat ve
toxunulmazliq.'® Bununla bels, taminmaq hiiququnun temin etdiyi miidafia
mexanizmini amtes nisani hiiququ da temin edir, bels ki, miilki icraat
gorgivesinds dos iddia qaldirib miisyyen sanksiyalarin tatbiqini teleb etmak
miimkiindiir. Bu sebabdan, hesab edirik ki, bu hiiquq kommersiya maqsadli
istonilon istifadeni 6ziinds ehtiva edir, yoni tokcoe amtes nisamindan istifads
bununla mahdudlagmir. Buraya reklam dargilsrinds, posterlards, mshsulun
gablasdirmasinda mashura aid sekillarin istifadasi ve ya mahsulun satigin

100 Mark Lemley, Privacy, Property, and Publicity, 117 Michigan Law Review 1153, 1170-1171
(2019).

101 yyxarida istinad 50, 335.

102 Yeno orada, 340-341.

103 Yeno orada, 326.

104 Jakob Edler, Hugh Cameron and Mohammad Hajhashem, The Intersection of Intellectual Property
Rights and Innovation Policy Making — A Literature Review, 27 (2015). Burada bax:
https://mww.wipo.int/edocs/pubdocs/en/wipo_report ip_inn.pdf (son baxis 24 aprel, 2022).

105 yuxarida istinad 71, 172.

106 yuxarida istinad 56, 182.
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suratlondirmoak {i¢lin mashurun identifikasiya edici mselumatlarindan
istifadoasi nazords tutulur.

C. Fardi malumatlarin amtass nisan1 kimi qeydiyyatina dair
“Omtas nisanlar1 va cografi gostaricilor haqqinda”

Azarbaycan Respublikasi Qanununun bazi miiddsalarinin
tohlili

“Omtoes nisanlar1 vo cografi gostaricilor hagqinda” AR Qanununa osasen
“sozlar, saxsi adlar, harflar, ragamlar, tasviri elementlor, amtaalarin formasi va ya
onlarmm qablasdirilmasi, ranglorin va yuxarida gostarilonlorin har hanst uzlasmast
amtaa nisani olaraq qeydiyyata alina bilor” .1 Qanunda soxsi adlar da daxil
olmagqla, tosviri elementlorin eamtos nisani olaraq qeydiyyat: magbul hesab
edilir. Saxsi adlarin amtos nisani olaraq geydiyyat: TRIPS Sazisinde da 6z
oksini tapmigdir.'®

AR Miilki Macallasine asasan “saxsi ad hiiququ har bir fiziki saxsin addan, ata
adindan va soyaddan ibarat adi olmagq hiiququ ehtiva edir. Qanunla nazarda tutulmus
hallarda va qaydada fiziki saxs taxalliisdon (uydurma addan) istifada eda bilar” 1%
Qanunun manasina gors rasmi adin amtes nisan1 olaraq qeydiyyat: miimkiin
goriiniir. Macallaye asasen “fiziki saxsin qanunla miiayyanlasdirilmis qaydada 0z
adimi dayisdirmoak ixtiyart vardir”.''® Taninmis saxs ad ve soyadini doyisorss,
onun avvoalki ad1 amtes nisan1 olaraq qeydiyyatdan kegirilo bilormi? MM-nin
miivafig miiddealarina istinaden fiziki sexsin adini deyisdirmoesi, onun
avvoalki ad1 ile alda etdiyi hiiquq ve vezifslore xitam vermir veo ya bunlari
dayisdirmir.

Umumiyyatla, “Omtas nisanlar1 ve cografi gostaricilor haqqinda”
Qanunda canli vo vafat etmis soxslorin soxsi adlarinin amtes nisami olaraq
geydiyyat1 sual dogurur, ciinki Qanunun miiddsalar1 bilavasite taninmis
soxslora  miinasibatde  geydiyyata mane olmaq hiiququ verir.
“Omtas nisanlar1 ve cografi gostaricilor haqqinda” Qanunun 6-c1 maddasi-
nin ¢ bandina asasen “taninmus saxslarin va onlarin varislarinin raziligr olmadan
homin saxslarin  soyadlari, adlari, taxalliislari va bunlardan torayon ifadalar
amtaa nigant va ya onun elementi kimi qeydo alinmir” "' Homin Qanunun 6-c1
maddasinin  telebine  gore  “taminmus saxslarin ozlorinin  va varislarinin
olmadi$1 halda, homin isaralor Azarbaycan Respublikasimin tarixi va madoni
sarvatidirsa, onlarin qeyda alinmast tigiin miivafiq icra hakimiyyati orqaninin icaza-
si olmalidir” 1> Bu miiddea taninmamuis soxslore miinasibatde totbiq edilmir.
“Fordi mealumatlar haqgqinda” AR Qanununda da bununla bagh tenzimloma

107 «“Omtoa nisanlar1 Vo cografi gostoricilor hagqmda” Azorbaycan Respublikasinm Qanunu, mad. 4
(1998).

108 yyxarida istinad 17, mad. 15.1.

109 yyuxarida istinad 62, mad. 26.3.

110 Yens orada, mad. 26.4.

111 Yuxarida istinad 107, mad. 6 (c).

112 Yens orada.
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yoxdur. ”informasiya, informasiyalasdirma va informasiyanin miihafizasi
haqqinda” Qanuna asasen “istifadacilor tarafindon qanuni asaslarla informasiya
ehtiyatlarindan alda olunmus informasiyadan kommersiya maqgsadlari ticiin
toroma informasiya mohsulunun yaradilmasina yalmz alinma monbayina istinad
edilmakla istifada olunmasina icaza verilir. Bu halda istifadaciya maxsus olan manfaat
dovlat informasiya ehtiyatlarimdan alinnig informasiyadan deyil, torama informasiya
maohsulunun  yaradilmas: naticasinda olur”.'®  Qeyd edilon miiddeada isa
kommersiya moagqsadli istifads térome informasiya mahsulunun yaradilmasi
ticin istifada edilo bilar. Digor torofdon,
“Omtos nisanlar1 vo cografi gostaricilor hagqinda” Qanunda geydiyyatdan
imtinanin asast kimi taninmis saxslora moaxsus yalniz soyad, ad, toxolliislari
va bunlardan torayen ifadslerden icazasiz istifade nazeards tutulmusdur. Bu
maddanin mazmunu qapali dairs miiayyan edarak icazonin alinmasini soyad,
ad, toxalliislori vo bunlardan térayen ifadslars samil etmisdir. Bununla bels,
“Omtos nisanlarinin geyds alinmasi barads iddia senadinin verilmasi va
ekspertizas1 Qaydalarinin  tosdiq edilmasi haqqinda”  Azarbaycan
Respublikas1 Nazirlor Kabinetinin Qararinin tsleblorine gore “iddia olunan
nisana dair arizaya zaruri hallarda qosulur: soyadlarin, adlarin, taxalliislorin va
onlardan toramalarin, portretlorin va bu ciir saxslorin faksimilesini aks etdiron
isaralorin amtaa nigam kimi geyda alinmast iiciin mashur saxslar va ya onlarin
varislari, Azarbaycan  Respublikasinin Madaniyyat Nazirliyi tarafindon  verilon
raziliq, Azarbaycan Respublikasinin elm, adabiyyat va incasanat asarlarinda, onlarin
fraqmentlarinda, sitatlarda va personajlarda uzun illar isladilon adlarin amtaa nisan
kimi qeyda alinmast iiciin onlara gora miiallif hiiququna va ya varislik hiiququna
malik saxslorin raziligr talab edilir”."'* Nazirlor Kabinetinin Qarar1 Qanundaki
boslugu gisman aradan qaldirmaga imkan verir, nazare almaliyiq ki, onlarin
moashurlagsmasina sabab olan ifads ve sloqanlar, hamginin fiziki soxsin oxsar1
(likeness) da amtas nisam1 kimi geydiyyata alina biler. Oxsar miiddeaya
Sinqapur “Omtes nisani qaydalari’”-nda da rast gelmak olar. Hamin
qaydalarin tsleblarine gors erizeginin amtes nisaru kimi geydiyyata almag:
arzuladig1 saklin ve ya adin kims mexsus olmasi, seklin ve adin maxsus
oldugu sexsin qgeydiyyata icaze vermsosi ilo bagh raziliginin olub-olmamasi
aragdirilir.''®

Qanuna asason “amtaa nisanina dair sshadatnama iddia edilmis nisanin amtaa
nisant kimi qeyda alinmasi faktini, onun ilkinliyini, amtaalara va gostarilan xidmatlara

113 “Informasiya, informasiyalasdirma vo informasiyanin miihafizosi haqqinda” Azarbaycan
Respublikasmin Qanunu, mad. 11 (1998).

114 “Omtoa nisanlarmin geyds alinmas: barads iddia senadinin verilmasi vo ekspertizast Qaydalarmimn
tosdiqg edilmasi haqqinda” Azarbaycan Respublikasi Nazirlor Kabinetinin Qorari, mad. 14.3 (1999).
Bu yuxarida geyd etdiyimiz “character merchandising” adlanan “xarakterin amtoslogmasi”
konsepsiyasinin AR Qanunvericiliyinds tozahUrddir.

115 Intellectual Property Office of Singapore, Names and/or Representations of Famous People,
Fictional Characters, Stories and Buildings, 8 (2020). Burada bax:
https://www.ipos.gov.sg/docs/default-source/resources-library/trade-marks/infopacks/tmwm-names-
and-representations-of-famous-people-fictional-character dec2020.pdf (son baxig 12 may, 2022).
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aid nisan sahibinin miistasna hiiququnu tasdiq edir va geyda alinmis nisanin tasvirini
oziinda aks etdirir”.''® Moashur gsoxs 0ziline moaxsus fordilagdirici elementlarin
omtoo nisami olaraq geydiyyatina dair her hansi sahibkara icaze verir.
Qanunda sadaca icazanin alinmali oldugu vurgulanir, lakin bu icazenin yazili
vo sifahi formada olmasi, onun miiddati, icazonin amtoas ve xidmatlarin hansi
noviine samil edilo bilmasi, icaze garsihiginda maddi faydanin alinmasina
dair tanzimlemoa nazardes tutulmamaisdir.

2022-ci ildo Azarbaycan Respublikasimin 9qli Miilkiyyst Agentliyinda
findigin gablasdirilmasi, saxlanilmasi ve dasinmas: {izro xidmatlarin hayata
kecirilmasi {i¢iin “Nenomin findig1” adli emtes nisami geydiyyatdan
kecirilmisdir. ©Omtoes nisaninda tesviri hissaden (yash gadinin sokli) basqa
digar isaralar (“Nenamin findi1g1” ifadasi, qablasdirma formasi, onun rangi va
s. elementlor) hiiquqi miihafize obyektlari deyildir. Miihafizs verilon tasviri
hissade gadmmn sakli aks olunub.'” Qanunda icazenin yalriz taninmis
soxslora miinasibatdo aid edilmasini nozars alsaq, diger soxslorle baglh
icazanin alinmasina ehtiyac olmadig1 qenaatine galmak olar. Hesab edirik ki,
taninmamais soxslorin soklinin emtes nisani kimi geydiyyatinda da sexsin
razili1, sag olmadig1 halda varasasinin razilig1 alinmali, bu maqgsadls Qanuna
ayrica maddoe olave edilmolidir. Raziliq olmadan soxsin soklinin emtes nisani
olaraq geydiyyati etibarsiz hesab edilmaldir.

Elaco do mashur soxsin veracayi icazaye tonzimlomanin alave edilmasini
magsadauygun hesab edirik. Masalon, bu icaze lisenziya miiqavilosi
formasinda rosmilosdirilo bilor. Bu hom do icaze verildikdon sonra
fordilesdirici malumatlarin istifade formalarinin tonzimlonmesino de tesir
edacak. Masalan, ad ve ya texalliisle bagl icazs verildiyi taqdirds, onun hansi
amtaslers miinasibatds istifades edilscayine dair geydin olmasi da miihiim
masalalerden biridir. Qanunda ve NK Qararinda geyd edilon obyektlarin
amtos nisani geydiyyatina icaze verilmosi zamaru verilon hiiquglarin
hacminden asili olaraq lisenziyada miisyyen edilmoalidir. Umumiyyatls, aqli
miilkiyyet hiiquqlarindan istifadaye icaze verilmasi lisenziya miiqavilslarina
asaslanir. Lisenziya aqli miilkiyyet hiiquq sahibinin ona maxsus hiiquqlar
miioyyen orazi hiidudlarinda ve ya miisyyen miiddste diger sexslars
ottirtilmasina dair miiqaviladir.!'® Lisenziyalar ise hiiquqlarin sonradan digar
soxsloers Otiirtilmasins icazs verilib-verilmamasinden asili olaraq miistesna va
geyri-miistosna novlera boliiniir.'” AR-nin “Patent haqqinda”, “Miislliflik
hiiququ ve slagali hiiquqglar hagqinda ve “©Omtes nisan1 ve cografi gostaricilar
hagqqinda” Qanunlarinin  miiddsalarina ssasen lisenziyalar dovlst

116 yyxarida istinad 62, mad. 19.

117 Azorbaycan Respublikas: Oqli Miilkiyyat Agentliyi Patent vo ©Omtos Nisanlarinm Ekspertizasi
Morkozi, Rasmi Biilleten Ne 3, 24 (2022). Burada bax:
https://patent.copat.gov.az/_files/%C6%8FMT%C6%8F%C6%8F%20%2031.03.2022%20.pdf (son
baxis 29 aprel, 2022).

118 European IP Helpdesk Bulletin, Intellectual Property Licensing, 2 (2019).

119 Yeno orada, 3.
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geydiyyatina alinmalidir.’® Bu talsb aqli miilkiyyet hiiquqlarimn izlanilmasi
magsadi dasiyir. Ad, sakil, imza ve diger mslumatlarin aqli miilkiyyat
hiiquglar1 hesab edilmadiyi {i¢iin lisenziyalarin dovlet geydiyyatina alinmasi
macburi talab deyil.

Notica

Magqalenin birinci hissesinde taninmaq hiiququnun anlayisi, taninmaq
hiiququna dair nazariyyolar ve aks movgelars, eloca do tanminmaq hiiququnun
tobiati va transfer mexanizmine nazar salinmisdir. Taninmaq hiiququ aqli
miilkiyyet hiiquqlarina dair beynalxalq hiiquqi aktlarda formuls edilmasa ds,
ABS hiiquq nazariyyesinds ve mahkemsa tacriibasinda miistaqil hiiquq olaraq
gobul edilmis ve statlarin qanunvericilik aktlarinda tesbit edilmisdir.
Taninmaq hiiququ lisenziya ilo ve varasealikle 6tiiriile bilon hiiquqdur, eyni
zamanda saxsi geyri-omlak xarakterlidir.

Magqalenin ikinci hissasinds ise taninmaq hiiququnun predmeti, miiddati,
bu hiiququn kimloro samil edilmasi masalolorine diqqgat ¢okilmisdir.
Tanmnmaq hiiququ an genis moenada soxsi eynilosdirmays imkan veran
istonilon malumatin kommersiya maqgsadli istifadasine qadaga qoymagq ve bu
istifadoni nazaratde saxlamaga imkan veran, har kasa samil edils bilon bir
hiiquqdur.

MBagqaloanin névbeati hissalorinde miizakirs edilon diger masals ise tanunmis
soxsloro moaxsus fordilosdirici malumatlarin amtes nisani1 kimi qeydiyyatinm
nazoarda tutan “Omtes nisani veo cografi gostericilor haqqinda” Azearbaycan
Respublikasi Qanununun bezi miiddsalarinin serhi olmusdur. Qanunda
taminmis soxslorle yanasi, taminmamis soxsloro do moxsus yiiksok
fordilosdirici malumatlarin, masalon sokil, imza, portretin emtas nisani kimi
geydiyyat1 zamani sahibinden ds raziligin alinmasi, icazenin formasi, onun
miiddati, resmilasdirilma formasina (lisenziya, ndvlari: miistesna ve ya qeyri-
miistasna) dair miiddslarin da slave edilmasina ehtiyac var. Hesab edirik ki,
movcud qanunvericiliyo mashur olmayan ve vofat etmis soxslorin sokil,
portret, imzalarindan amtes nisaru kimi istifads edildiyi taqdirde onun
varasalorinin bu msalumatlarin emtes nisam1 kimi geydiyyatina mane
olmasina dair hiiququ da slave edilmslidir. Eyni zamanda “Omtas
nisanlarmin qeyds alinmasi baradas iddia senadinin verilmasi vo ekspertizasi
Qaydalarinin tesdiq edilmasi haqqinda” Azesrbaycan Respublikasi Nazirlor
Kabinetinin Qararinin miivafiq miiddealari ilo mehdudlasmayan, taninmis
soxsi identiklasdiren, amtes nisan: qeydiyyata alina bilon ve ferqlandiricilik
qabiliyyastine malik olan istanilon malumatin istifadasi zamani icaze alinmas:
zoaruridir.

120 9qli miilkiyyat hiiquglarinin verilmasins dair lisenziyalarin névlorine dair otrafli burada bax:
“Patent haqqinda” Azarbaycan Respublikasinin Qanunu, mad. 19 (1997); Yuxarida istinad 14, mad.
28.
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