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NOTE FROM EDITOR-IN-CHIEF

I would like to present the first edition of the Azerbai-
Jani Prosecutor Journal, the official law review journal
published by the Prosecutor’s Office of the Republic of
Azerbaijan. Choosing English as the medium of ad-
dress, | pursue wider outreach to potential international
partners and in the best spirit of openness to new ideas
and reforms, following in the footsteps of our leader

President Ilham Aliyev.
Bl The Prosecutor’s Office of the Republic of Azerbaijan
is a constitutional body, which belongs to the Judicial Branch of Power. It plays a pivotal role
in shaping the Criminal Law Policy and guarding human rights in Azerbaijan. This institution
has an exclusive prerogative of representing the public prosecution in court and state inter-
est in civil matters when the situation so requires.

This publication is symbolic in reflecting the continuous and intensive efforts to develop
the prosecutorial work according to the democratic values and principles, and in line with
recommendations and expert opinions of the Council of Europe. The new institutional, reg-
ulatory, and skill-building measures, which come as part and parcel of the ongoing reform,
aim at empowering the individual prosecutors, in order to put them in the center of the sys-
tem.

For years, the Prosecutor’s Office of Azerbaijan, in its institutional capacity, has been
contributing to the research and analysis conducted by academia and researchers by provid-
ing materials for case studies, statistics, and advice. The Azerbaijani prosecutors reviewed
the criminal and non-criminal practice, identified gaps in the regulation and faults in practice
only as individual researchers. Therefore it appears to be the right moment to unmake this
dichotomy. This Journal aims at building a new environment fostering a research-based
approach in the solution of practical dilemmas.

Furthermore, this publication shall provide the forum for sharing ideas and experience not
only among prosecutors but among the legal community of Azerbaijan. Our Journal meets
the requirements of the highest academic authority in the country and has the potential to
reach a wide audience of professionals, academia, and students. The presence of prominent
members of international academia in our Editorial Board increases capacity to secure a
high academic level of our articles.

| would like to invite law professionals from among judges, prosecutors, and lawyers, as
well as researchers and academicians from all parts of the world to join this Forum and share
their valuable papers.

Dr. Kamran Aliyev
Editor-In-Chief




A PUBLIC INTEREST RATIONALE FOR PROSECUTORIAL ACTION

BEYOND CRIMINAL JUSTICE IN AZERBAIJAN
By Dr. Kamran ALIYEYV,
Prosecutor General of the Republic of Azerbaijan,
Vice-President of the International Association of Prosecutors
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Xiilas®a

Azerbaycan Respublikasinin Bas Prokurorlugu esasan, cinayat teqibinde olan
foaliyyatine gdre ictimai maraqglarin kesiyinde duran qurum kimi gabul edilir. Lakin ganun-
vericiliya géra, prokurorun cinayat teqgibinden kenar sealahiyyatlari kifayat qadar genisdir. D&-
vlat ve ictimai manafelerin qorunmasi bu fealiyyatin asasini teskil edir. Hazirki vaziyystina
gb6ra ddvlet manafeyinin gorunmasi maqgsadile mulki iddialarin galdiriimasi muvafiq dévist
qurumlarinin miracistlerinden asilidir. ictimai maraglarin miidafie olunmasi messlesi ise
ganunvericilikle tanzimlenmir. Bela bir vaziyyeatin sabableri, ilk névbade, dlkanin tarixi ink-
isafinin gedisati, dévlet ve ictimai maraqglari anlayisinin hale da daqig ganunvericilikde tam
aksini tapmamasidir. Buna géra ds, har iki anlayisa farqli yanagsma mdvcuddur. Bu boslugun
aradan qaldiriimasi yollarindan biri prokurorlugun genis ictimaiyystin manafeyinin muda-
fiagisi rolunun qanunvericilikds tesbit olunmasidir. Mehkama nazaratinds olan ve faaliyyati
bareda Qanunvericilik orqganina ve Ddvlst Basc¢isina hesabat veran bir qurum olaraq Proku-
rorlug mulki yurisdiksiyada ictimai ve ddévlet maraqglarinin madafiagisi roluna tam uygun
goérandar.

AHHOTauus

B HacTosiwee BpeMsi npokypatypa AsepbarigxaHa paccMaTpuBaeTCs Kak CTpax obLye-
CTBEHHbIX MHTEpeCcoB Grarogaps CBoen akTMBHOM Ponu B YrofloBHOM npoLlecce. Boeneye-
HWe NMPOKYPOPOB B CAhepbl, BbIXOASALME 3@ paMKM YrOfIOBHOrO NpaBocyaus, XOTS U npeay-
CMOTPEHO 3aKOHOA4AaTENbCTBOM, OHO AOBOJSIbHO OrpaHnyeHo. Bonpoc nogayuun rpaxgaHckoro
McKa ansa 3awmTbl FOCYAapPCTBEHHbLIX U OOLLECTBEHHbLIX MHTEPECOB OCTAETCsl Ha YCMOTpe-
HMe rocy4apCTBEHHbIX ydpexaeHuin. PelweHns rocyaapCTBEHHbIX yupexaeHuii 06 oTkase B
BO3Oy>XAeHMM gena nuib Npu cepbe3HbIX 0OCTOATENBbCTBAX MOXET pacCcMaTpmMBaTbCA Kak
npecTynHoe gesiHue 3noynotpebnenune Bnactblo. [NMpn MeHee cepbesHbix 06CcToATENLCTBAX
noaoOHbIE peLleHns He noanexaT OueHKe, NMbo ocnapmBaHuio. OTU PELLEHUsT TaKKe He
noanexat cyaebHoMy nepecmoTpy, U OCHOBaHUS ANs anennsaunin No Takum peLleHnsm 3a-
KOHOOaTenbCTBOM He npeaycMoTpeHbl. [TpUyYMHbI Takoro NOMOXeHUs KPOKTCS, BO-NepBbIX,
B XOA4€e UCTOPMYECKOro pasBUTUS CTPaHbl, @ TOYHEE €€ UCTOPMUYECKOM Hacneamm, Yto oTpa-
)XaeTcsa B CaMOM BOCMPUSTMM NOHATUS «OOLLECTBEHHOrO MHTEepeca». MIHTepecokl rocygap-
CTBa M 00LEeCTBEHHOCTIN 3a4acTyo pacCMaTpPUBAaOTCA Kak pasHble M B3aMMOUCKITHOYatoLLme
KaTeropuun. 3akoHo4aTeNnbCTBOM onpeferneHbl HEKOTOpble OrpaHNYeHns Ans npokypopa no




3allMTe MHTEPEeCOoB, Kak rocyaapcTea, Tak u obuwectBeHHocTU. [peaocTaBneHne cratyT-
HOro onpeaeneHust Pponu NpokypaTypbl Kak opraHa, AeWCTBYIOLWEro B 3alUUTy UHTEPECOB
06LLECTBEHHOCTU, MOXET ObiTb OQHUM U3 BApUaHTOB B CINIOXMBLLENCS CUTyauun. Yypexae-
HMe HaxoauTCs NnoA NOMHbIM CyaeOHbIM KOHTPOSieM M NOAOTYETHO Kak 3aKkoHOA4aTENbHOMY
opraHy, Tak 1 rnaee rocygapcTsa, a NoToMy AOSKHbIM 06pa3oM MOAXOAUT ANs Ponu 3a-
LLIMTHUKA OOLLLECTBEHHbIX Y FOCYAapPCTBEHHbLIX MHTEPECOB B FPaXKgaHCKOW HOPUCANKLUN.

Introduction

The rationale that the prosecutor joining as a party to legal proceedings in criminal justice
and beyond is in the public interest, could be considered a generally accepted position.
However, the question is whether the concept of the public interest, apparently self-explan-
atory, is, in fact, so explicit and clear. Clarification of this question requires an examination
of the concept public from various angles. An overview of the legislative provisions regulat-
ing the prosecutor’s participation in different proceedings may facilitate this clarification. The
effectiveness of prosecutorial participation in advancing the public interest in matters of so-
cietal concern needs careful consideration. It may be assisted by comparison with foreign
and international experience, which will be reflected to a certain extent in this paper.

When the European Court of Human Rights deals with the issue of by prosecutorial inter-
vention in areas beyond criminal proceedings, it distinguishes between the different sub-
stantive rights which may come into play with such intervention, all derived from Article 6 of
the Convention: the right to an independent and impartial tribunal; the right to adversarial
proceedings; the right to equality of arms; and the right of access to a court. (ECHR, 2011).
The issue of representation of the public interest may not fall under any of these headings,
as the primary concern of the Convention is the protection of the rights and freedoms of an
individual in respect of the state. However, the interests of the public reflect the interests of
the mass of individuals and therefore the protection of the public interest may require similar
safeguards.

Public Interest

As the research puts it, the public interest is generally regarded as the common good for
many, except for those who are ‘sensitive to the subtler nuances of political language’, ex-
tracting the incompatibility of these concepts from the perspective of historical development.
(Douglas, 1980, p.103) The public interest is a living concept, which has developed histori-
cally and it continues to develop, while bearing features of the environment in which it
evolves. Its development is primarily based on a premise of the preponderance of general
interest above that of a narrow group of members of the society. On a societal scale of
relations, the weight of the interest of a few against the interest of the public could be bal-
anced only by the power of law. The paramount position of law above the wishes of the
government and other state mechanisms has been emphasized in great works of both past
and present.

Plato’s description of the law casts light on relations between it and government. The law
shall have an_authority of its own and not be dependent on other authorities, lest the citizens
enjoy all the benefits of the state. (Plato, 1980, p. 172) Aristotle had similar views on the
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crucial role of regulation to prevent abuse on the part of state bodies that are unable to
secure proper guardianship of the common interests (Aristotle, 1958, p. 173) Later, in the
Middle Ages, this position was supported in the context of the rights and liberties of members
of society. Montesquieu underlined the significance of laws as instrumental in maintaining
political liberty, which, among other factors, excludes abuse and misuse of political power.
(Montesquieu, 1949, p.183) The evolution of academic discussion of this theme took in
many issues, mainly concerning the balance between natural and man-made laws and the
degree of discretion allowed to public officials. Natural law theorists thought that rulers
should retain considerable discretion provided it did not restrict the directive scope of legiti-
mate laws. Their main concern was to establish the principle that the exercise of political
power must further the common good, not merely the particular good of certain officials
(Morrow, 1998, p. 294) The public interest depends on the law, i.e. if the law is applied
independently of the interests of corporations, persons or state institutions, the public inter-
est stands. As further review will show, this appears to be one of the significant factors in
protecting the public interest and the role played by prosecutors in that defence in Azerbai-
jan. But before going further in this direction, there should be clarity about the meaning of
the word ‘public’, per se.

Public vs Publique

Both criminal and civil procedural legislation in Azerbaijan stipulates the role of the pros-
ecutor as a party to the process acting on behalf of the state for the protection of the public
interest. The legislation emphasizes the attachment of the prosecutor rather more to the
state than to the public.

According to Collins Dictionary (6th ed.), ‘public’ means relating to the government or
state, or things that are done for the people by the state. It also denotes ‘relating to all the
people in a country or community’ (Collins, 1994). The second meaning is more in tune with
the common understanding of the term “publique, qui est commun, a l'usage de tous, ac-
cessible a tous”, according to the Larousse Dictionary. (Larousse, 2011). Therefore, this
paper will further refer to both terms in order to distinguish between these two meanings.

While the semantics of the word implies both meanings in English and French, the con-
cept of ‘public interest’ translates into two different concepts in Azerbaijani. That which re-
lates to the government or state, or things that are done for the people by the state and that
which relates to all the people in a country or community are different, and sometimes ex-
clusive in Azerbaijan, not only semantically, but also functionally. The concept of ‘publique’
has been re-defined recently, with the adoption of the Public Legal Entity Act 2015. Accord-
ing to that Act, a public legal entity is an organization established on behalf of the state and
municipality or by a public legal entity engaged in activities of national and public importance
which is not a state or municipal body. The legislature placed an emphasis on national and
public importance. So, the public interest, as a universal concept, accommodates the dichot-
omous situation in Azerbaijan. And there are quite valid reasons for this. Before untangling
this knot, we need to look at the position of the Prosecutor’s Office within the judicial and
legal system of Azerbaijan. The findings may be useful in extracting an argument for the
entitlement of the Prosecutor’s Office to bring the matter of public interest before a court, as
there is no other appropriate forum for issues of this kind.
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Guardian of public interest

For the past twenty years, Azerbaijani prosecutors have been seen as the agents of public
interest exclusively within the bounds of criminal justice. However, the prosecutor is entitled
to play an active role beyond the criminal justice system, too. Despite the existence of stat-
utory provisions empowering prosecutors, they are passive here. Thus, the statutory provi-
sions empowering prosecutors are yet to be fully applied and, most importantly, pass the
test of a hearing in court. There is a prospect of change towards a more active role in this
area due to the new strategic goals set for the Prosecutor’s Office within the national process
of rebooting the judicial and legal systems. Earlier, the judicial system was decentralized,
with the establishment of regional serious crime and appeal courts. The review of criminal
law paved the way for considerable easing of punishment. The Bar Association of Azerbaijan
has been rebuilt, with the numbers of licensed court advocates rocketing.

As regards the Prosecutor’s Office, President of Azerbaijan llham Aliyev spoke of the
concept of reforms in the law enforcement system and the place of the Prosecutor’s Office
on 01/05/2020. The new legal landscape foresees a leading role for the Prosecutor’s Office,
and not only in the fight against crime. That shall be complemented by a proactive role for
the institution in other areas. In particular, the Prosecutor’s Office shall be more active in the
retrieval of properties that are ill-gotten gains. As the head of state put it, the Prosecutor’s
Office must be at the forefront in securing the interests of the state and the rule of law,
especially in the domains of healthcare, education and culture, so that people and the public
are satisfied with the work performed therein. (Azertag,2020)

For an understanding of the present position and for the planning of measures to reach
those strategic goals, it is necessary to work through the statutory provisions that regulate
the activity of the Prosecutor’s Office. Unlike any other of the country’s law enforcement
agencies, the Prosecutor’s Office of the Republic of Azerbaijan is an institution that belongs
to the Judicial Branch of power and is one of the few state institutions directly mentioned in
the Constitution of the Republic of Azerbaijan,1995. It is thus considered a ‘constitutional
body’ within the legislative tradition of Azerbaijan. In addition to other statutory powers, it is
entitled to prosecute on behalf of the state in courts, according to the Constitution of 1995
and Criminal Procedure Code of 2000. In line with its function to represent the state and
public interest in criminal justice, the Prosecutor’s Office has been entitled to manage pre-
trial proceedings and defend state interests in different types of court hearing. Naturally, that
power does not go unchecked. The Prosecutor General, the Office’s leading official, reports
on its activity to both the legislature and the head of state. An exception to this rule concerns
information about an active criminal investigation, according to ss. 43 and 44 of the Prose-
cutor’s Office Act 1999. The Prosecutor’s Office is, moreover, subject to full scrutiny by the
court while exercising powers that restrict human rights and freedoms, according to Section
45 of the same Act.

Furthermore, the prosecutor is the main public officer who either reviews information and
collects preliminary evidence to establish reasonable grounds for instituting formal criminal
proceedings or weighs up the evidence and examines the legal grounds for instituting formal
criminal proceedings by other officials, such as criminal inquirers and investigators of the
law enforcement agencies. At the next stage, when criminal proceedings are formally insti-
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tuted, the prosecutor plays the primary role in procedural management of criminal investi-
gations conducted by all investigative authorities in the country, according to Section 84 of
the Criminal Procedure Code 2000.

As mentioned above, the authority of the prosecutor is not confined to criminal justice.
The prosecutor plays a similarly important role in civil justice, in representing the state and
public interest in cases of utmost significance. This principle permeates the provisions of
civil, administrative and family law. The prosecutor is entitled to institute a civil action against
the defendant or party responsible for his or her action, on behalf of persons with limited
physical or mental capacity, according to Section 181.7.2 of the Criminal Procedure Code
2000. Civil claims could be brought and considered within a criminal case, according to
Section 179 of the Criminal Procedure Code 2000. Furthermore, the Civil Procedure Code
establishes the prosecutor’s role as defender of the public interest in Section 306 of the
Criminal Procedure Code 2000. Thus, the prosecutor initiates civil actions seeking proprietary
rights, including ownership, usage and control of property. It is also the prosecutor who brings
bona vacantia claims to obtain title over unclaimed property for the state.

In addition, the prosecutor plays a pivotal role in proceedings concerning administrative
infractions, which is a kind of liability for civil wrongs (torts) carrying sanctions in the form of
fines, warnings, civil confiscations etc. The prosecutor takes pre-emptive action to suppress
infractions and oversees proceedings to secure compliance of the administrative infraction
proceedings with the Constitution 1995 and legislation, according to Section 54.1 of Admin-
istrative Infractions Code 2015. It is also the prosecutor who oversees the lawfulness of
provisional measures in administrative infractions proceedings, according to Section 6 of the
Administrative Infractions Code 2015. The prosecutor looks into the lawfulness of a prelimi-
nary administrative arrest_ made in the course of administrative infractions proceedings in
order to secure the defendant’s appearance in a court hearing pending, or to isolate a person
posing a danger to the public by his illegal behaviour.

Within criminal justice, but beyond the realm of pre-trial proceedings and state defence in
court, the prosecutor is empowered to represent the public interest in the execution of pun-
ishment. Under Section 520 of the Criminal Procedure Code 2000, the prosecutor is a party
to court proceedings reviewing the grounds and reasons for the postponement of execution
of punishment, relief of a convict from undergoing punishment on the grounds of health or
statutory limitation, release on parole, commuting punishment, alteration of a correctional
and treatment facility, application of the amnesty law, accounting time under medical treat-
ment in the term of punishment to be served, elimination of a criminal record and other issues.
The prosecutor provides an opinion on issues of pardoning too. Furthermore, the prosecutor
reviews the probation service case file in deciding whether to file for incarceration before the
court, in cases when the convict allegedly breaches parole conditions.

The prosecutor also acts on behalf of the state to protect the public interest in family
matters. According to Section 72.2 of the Family Code 2000, the executive authority that
removes a child from a family in unsuitable conditions shall immediately report it to the pros-
ecutor. A civil action shall be brought before the court to limit or terminate parental rights
within seven consecutive days.

However, the power of the prosecutor is subject to the general rule established by the
Constitution for all state institutions. According to Article 71.X of the Constitution 1995 on
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guarantees of the rights and freedoms of man and citizen, state bodies may function only
on the basis of the present Constitution, in the manner and within the boundaries prescribed
by law. In one of the most recent cases taken up on the 23/02/2021, the Constitutional Court
of the Republic of Azerbaijan ruled for a strict interpretation of the powers of a prosecutor in
administrative infractions proceedings. Effectively, the Constitutional Court left to the legis-
lature the decision as to whether the prosecutor should be more active in pursuing public
interest cases. This brings us back to the main question. Armed with the statutory provisions
on the power of the prosecutor and insight into the prosecutor’s role in the modern judicial
and legal system, one may arrive at a critical view of the entittlement to represent public
interest, as conceptually defined above.

Past reasons leading present dysfunctional character of the system

The interest of the state has been different from the interest of the public for quite a long
period in Azerbaijan, from all the time it was part of the Soviet Union. For over seventy years,
private property was some kind of exception to the common rule that everything belonged
predominantly to the state. Such a situation could hardly have passed without any bearing
as to which interest is now considered public. In the Soviet Union, the concept of state and
public could hardly be distinguished. The Soviet law enforcement and justice systems prior-
itized the protection of the state’s interest over that of the people, i.e. the public (publique).

After regaining its independence, Azerbaijan took the path of democratization, which also
encompassed the Prosecutor’s Office. Shaped in the early 1990s, the Criminal Law of mod-
ern Azerbaijan adopted as one of its founding principles the guilty person’s liability for an
action that posed a danger to the public, according to Section 6 of the Criminal Code 2000.
Although a similar provision existed in Soviet Criminal Law, it was more symbolic in mean-
ing. The Criminal Law of Azerbaijan makes it clear that society’s interest might not be the
same as that of the state, but it shall be of no less importance, and sometimes even of
greater importance. Thus, the crime of Abuse of Office in Section 308 of the Criminal Code
2000 foresees the official's intentional use of his official powers to gain illegal advantage for
himself or third parties in connection with the performance of official duties, or his failure to
use his official interests in the interests of service, when such behaviour results in significant
harm to the legitimate interests or legally protected interests of society or state.

While an overview of the Criminal Code 2000 does not reveal serious flaws in represent-
ing the interest of the general public, the situation is different in civil justice. Both Civil Pro-
cedure Code 2000 and Family Code 2000 contain a cap on the role of the prosecutor as a
guardian of the public interest, in contrast with his representation of the state’s interest. Ac-
cording to ss. 65 and 72 of the Family Code, the competent social service authority informs
the prosecutor when triggering a process to deprive of parental rights. Furthermore, accord-
ing to Section 50.2 of the Civil Procedure Code 2000, in cases of an appropriate request
from a state department or organization, or legal persons founded by the state or state de-
partment, the prosecutor bringing a civil claim to protect the interest of the state could be
considered a party to a civil case. The meaning of the word ‘appropriate’ needs to be spec-
ified and tested in court to settle the civil jurisprudence. Otherwise, what might merely seem
to be synonymous with ‘complying with the requirements of the law’, could become another
cap on the powers of the prosecutor. This issue could be the subject of further legal research
and is omitted from the present research.
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The provision of civil law cited above sets boundaries for the power of the prosecutor as
‘the guardian of the public interest’. Specifically, it draws a line between representation of
the interest of the general public (publique) and that of the state. Such an arrangement does
not only exclude the possibility of the prosecutor representing the interests of the public. It
also puts a cap on the prosecutor’s role as the defender of state interests. The Prosecutor’'s
Office is an institution of the judicial branch of power under triple control (see above), fit for
the role of representing the interests of the state in civil cases. Currently, the initiation of
such representation is left to the discretion of the executive bodies, which is basically the
substance of Section 50.2.

The modern concept of a division of powers and a system of checks and balances might
not accommodate well such an arrangement. And the problem does not lie in the fact that
an executive body is currently entitled to decide how to apply the law. In Marbury v. Madison,
the US Supreme Court put it that the power to “say what the law is” is not a specifically
enumerated power or delegated power of any branch of the [federal] government. The power
to interpret law is incidental to each branch’s function. (Paulsen, 1994, p.103) The problem
is rather in the fact that the competent executive body is exclusively entitled to say what the
law is, specifically to decide how to apply the law. One could draw an analogy with the
Plenary Power of the executive in the US. Legomsky described this situation as a "constitu-
tional oddity", when the political branches of government are given near carte blanche to
enact any control measure they see fit without judicial review of its constitutionality. (Legom-
sky, 1984, p.49) According to Fields, the executive could be empowered at such a high level
only in deciding within a narrow range of matters decided by national security interests and
taken primarily for national security reasons, however, even the governmental statement
that a national security interest exists in a matter is not accepted at face value. The courts
independently examine the case to determine both whether a genuine and bona fide national
security interest actually exists to justify the action, and whether this national security interest
was the primary motivation for the action. (Fields, 2017, p.11)

A decision by a state department or organization, or legal persons founded by the state
or state department, not to bring a civil action or not to request the prosecutor to bring a civil
action set forth in Section 50.2 of the Civil Procedure Code 2000 may be currently regarded
as an executive prerogative. It is not subject to judicial review. And the matter of fact is that
these cases may not necessarily be issues of national security. Issues of national security
are legitimate reasons for executive prerogative; this is a typical practice in many of the
world’s democracies. A typical example might be a situation in which a local executive, abus-
ing his office, submits a plot of state-owned land to private persons for cultivation without
any of its profits being paid to the state, i.e. an unaccountable use of state property. Another
example might concern the local executive authority remaining inactive or negligently obliv-
ious to the fact that state property, i.e. a plot of land in a central part of the city, is privatized
according to a unauthorized land scheme.

When it comes to the representation of the interests of the general public, the law is clear.
Section 50.2 of the Civil Procedure Code 2000 read according to the Constitutional provision
in Article 71.X clearly excludes the possibility of a prosecutor bringing an action on behalf of
the public (publique).
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The solution to this conundrum certainly lies at legislative level. The legislature shall thor-
oughly review the existing provisions on the representation of the public interest. It may
consider a more active role for the Prosecutor’s Office in representing state and public in-
terests. In order to do that, it would be indispensable not only to brush up the provisions of
procedural codes. The legislature may see it pertinent to provide for a statutory definition of
the Prosecutor’s Office as the guardian protector of state and public interests. A comparison
of statutory provisions on the Prosecutor’s Office in Azerbaijan and abroad might reveal a
trend to be followed to reach the desired goal.

Statutory Definition of the Prosecutor’s Office in the Republic of Azerbaijan.

The statutes in the Republic of Azerbaijan do not provide a statutory definition of the
Prosecutor’s Office and its destination in the maze of the state’s administrative system. In-
stead, the Constitution 1995 and relevant Acts set forth the activities in which this institution
is involved. According to Article 133 of the Constitution 1995, the Prosecutor’s Office of the
Republic of Azerbaijan, in cases and within the procedure as prescribed by law, exercises
control over the execution and application of law, institutes criminal proceedings and con-
ducts criminal investigations, prosecutes on behalf of the state in courts, and initiates court
suits and deals with ensuing appeals.

The Prosecutor’s Office Act 1999 has a similar approach to the Constitution 1995, differ-
ing only in levels of detail. According to the Act, the Prosecutor's Office initiates criminal
proceedings and conducts pre-trial criminal investigations, as well as conducting special
means of investigation leading to the initiation of criminal proceedings into corruption-related
crimes. It directs procedural aspects of a criminal investigation and ensures compliance with
the law, oversees the implementation and application of law in a criminal investigation and
special means of investigation by all law enforcement agencies. It files civil lawsuits, partic-
ipates as a plaintiff in civil and commercial disputes, participates in court as a party to crim-
inal cases and defends public prosecutions. It protests against court rulings or decisions of
a competent authority in cases of administrative infractions, initiates proceedings on an in-
fraction in accordance with the Code of Administrative Violations and participates in the
achievement of the purpose of punishment imposed by the courts.

An international perspective on a statutory definition of the Prosecutor’s Office

In the Republic of Turkey, the legislator adopts a conceptual approach to a definition of
the Prosecutor’s Office as a core institution charged with the protection of human rights, the
rule of law, universal principles of law, and judicial disputes in the Republic of Turkey in the
light of national legislation according to the fundamental principles of the Constitution. The
Turkish Prosecutor’s Office contributes to a final resolution for society with an impartial, in-
dependent, reliable, humanely dignified approach, employing effective and efficient methods
within a reasonable time frame, and the realization of uniformity of implementation through-
out the country.

The Prosecutor’s Office examines a case, files an appeal and prepares a judicial opinion.
Furthermore, it conducts investigations into high-level public officers, prepares indictments,
decides whether or not to prosecute, represents the prosecution at hearings, and resorts to
legal remedies. It also advocates at the Court of Jurisdictional Disputes to resolve conflicts
related to a court’s jurisdiction over judicial and administrative jurisdiction authorities. As an
independent and impartial institution, the General Prosecution Office monitors the statutes
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and programmes of the political parties and their activities to ensure their compliance with
the provisions of the Constitution and the Law. (Yargitay, 2021)

Independently of the police and government, the Crown Prosecution Service (CPS) of
England and Wales prosecutes criminal cases that have been investigated by the police and
other investigative organizations in England and Wales, by deciding which cases should be
prosecuted, determining the appropriate charges in more serious or complex cases, advis-
ing the police during the early stages of investigations, preparing cases and presenting them
at court, providing information, assistance and support to victims and prosecution withesses
and conducting civil recovery proceedings in court. (CPS, 2021)

In the United States, where there is a clear line between state and federal jurisdictions,
each United States Attorney is the chief federal law enforcement officer of the United States
within his or her particular jurisdiction. United States Attorneys conduct most of the trial work
in which the United States is a party. The United States Attorneys have three statutory re-
sponsibilities under Title 28, Section 547 of the United States Code: the prosecution of crim-
inal cases brought by the Federal Government; the prosecution and defence of civil cases
in which the United States is a party; and the collection of debts owed to the Federal Gov-
ernment that are administratively uncollectible. (DOJ, 2021)

The Russian Prosecutor’'s Office is entrusted with ensuring the rule of law, unity and
strengthening the rule of law, the protection of human and civil rights and freedoms, as well
as the securing the interests of society and the state protected by law. According to the
Prosecutor’s Office (Federal) Act 1992 of the Russian Federation, the Prosecutor's Office of
the Russian Federation oversees compliance with the Constitution of the Russian Federa-
tion and the implementation of law, protects human and civil rights and freedoms, and exer-
cises criminal prosecution within its powers. It is entrusted with supervision of the implemen-
tation of laws by federal executive bodies; the Investigative Committee of the Russian Fed-
eration; representative (legislative) and executive bodies of the constituent entities of the
Russian Federation; local self-government bodies; military administration bodies; control
bodies and their officials; subjects of public control; ensuring human rights in places of com-
pulsory detention and assistance to persons in places of detention; governing bodies and
heads of commercial and non-commercial organizations; as well as for compliance with the
laws of legal actions issued by them. It also carries out supervision of the observance of
human and civil rights and freedoms by federal executive bodies; the Investigative Commit-
tee of the Russian Federation; representative (legislative) and executive bodies of the con-
stituent entities of the Russian Federation; local self-government bodies; military administra-
tion bodies; control bodies and their officials; subjects of public control; ensuring human
rights in places of detention and assistance to persons in places of detention; as well as by
governing bodies and heads of commercial and non-profit organizations. Furthermore, it
supervises the implementation of laws by bodies carrying out operational-search activities,
inquiry and preliminary investigation. Its functions further comprise supervision of the exe-
cution of laws by administrations of bodies and institutions executing punishment and ap-
plying measures of a coercive nature imposed by a court, also supervision of the execution
of laws by bailiffs; supervision of the administrations of places of detention, of detainees and
persons in custody. Most importantly, the Prosecutor’s Office of the Russian Federation pur-
sues criminal prosecutions with powers established by criminal procedure legislation and it
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coordinates the activities of law enforcement agencies in the fight against crime. Beyond the
criminal justice system, it also initiates cases of administrative violations and the conduct of
administrative investigations under powers established by the Code of Administrative Of-
fences. (Federal Act, 1992)

Conclusion

Currently, the Prosecutor’s Office of Azerbaijan is seen as a guardian of the public interest
due to its active role in criminal proceedings. The involvement of prosecutors in areas be-
yond criminal justice, although provided for by legislation, is limited. Initiation of civil action
for the protection of state and public interests is left to the discretion of state institutions.
Decisions by state institutions not to bring an action, which in grave circumstances could be
considered misuse of power, in less serious circumstances are subject to scrutiny. These
decisions are not subject to court review and triggers for such appeals are not provided for
in legislation. The reasons for such a situation lie, firstly, in the course of the country’s his-
torical development, to be more precise, its historical heritage is reflected in the very per-
ception of the ‘public’. The interests of the state and those of the general public are seen to
be different. The law allows some limited opportunity for the prosecutor to defend the former,
and there is no room for action in defence of the latter. Providing a statutory definition for
the role of the Prosecutor’s Office acting in defence of the interest of the general public may
be an option to resolve the issue. While this institution is subject to the full scrutiny of the
courts and it reports to both legislature and head of state, it appears to be better placed to
act as an agent of public and state interests in civil jurisdiction.
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TPAHC®OPMALUA YITOJNNTOBHO-NMPABOBOIO OMNPEAEJIEHUA
KOPPYIMNLUMU KAK ONPEQENAIOLLUUA BEKTOP EOPbLEbI
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HavyanbHuk YnpasneHusa BHe-yronoBHbix NMpousBoacTe NeHepanbHOU
MpokypaTtypbl AsepbanmxaHckon Pecnybnukm

AHHOTauunA

MoHaTue koppynuun B AsepbangkaHe He UMEEeT YeTKMUX rpaHul M napameTpoB. He-
CMOTPS Ha TO, YTO B HALMOHAITbHOM 3aKOHOAATENLCTBE COAEPXKUTCS onpeaeneHne Koppyn-
LK, COOTBETCTBYIOLLIASE HOPMa He cnocobCTByeT AENCTBEHHOMY MPUMEHEHUIO U YETKOMY
NOHMMAaHWMIO 3TOro NOHATUSA. B cTaTbe NnpoaHanuanpoBaHbl NONOXeHMA asepbangxaHCcKoro
N WHOCTPAHHOIO YrofloBHOrO npaBa, NPUBOAATCA NpUMepbl onpegeneHna Koppynuuu, a
TaKkxe paccMmaTpuBaeTcs NpoLecc N3MeHEeHNs aHTUKOPPYMNLMOHHBLIX Mep 3a onpeferneHHbIN
BPEMEHHOM MPOMEXYTOK pa3BUTUA CTpaHbl. Pe3yrnbTaTbl aHanvsa no3BonsoT NPUATK K 3a-
KNIOYEHUIO O KIMHOYEBOW POSiM 3BOSTOLMKU MOJSIOXKEHUN YrONOBHOIO 3aKoHOAAaTeNbCTBa He
TONbKO B BOMPOCE peanv3almm yrofnoBHo-npaBoBon 60pbbbl, HO 1 B onpeaeneHnn OCHOB-
HbIX YCUIMIA, HanpaBeHHbIX Ha CUCTEMHY0 60pb0y ¢ Koppynuuen. Kak asBcTByeT 13 NpoBo-
ANMOro aHanunsa, Mepbl B 0611acTn NpoTUBOAENCTBUSA KOPPYNUUN PE3OHUPYIOT C UIBMEHEHM-
MK B NogxoJax yrosioBHO-NpaBoOBOro perynmpoBaHus.

Abstract

The concept of corruption in Azerbaijan does not have clear boundaries and parameters.
Despite the fact that the national legislation even contains a definition of ‘corruption’, the
legislative provisions do not contribute to the understanding of this concept. The article an-
alyzes the provisions of Azerbaijani and foreign criminal law, as examples of the definition
of corruption, as well as the process of developing anti-corruption measures for a certain
period of the country's development. The results of the analysis allow concluding that the
dynamics of the development of the provisions of criminal law plays a key role not only in
the implementation of the criminal law policy, but also in determining the main efforts aimed
at combating corruption. Consequently, anti-corruption measures resonate with changes in
criminal regulatory approaches.

Xulasa

Azarbaycanda korrupsiya anlayisinin deqiq serhadlari ve parametrlari muayyen
edilmamisdir. Milli ganunvericilikda ‘korrupsiya’nin terifinin olmasina baxmayaraq, ganun-
vericilik middeaalari bu anlayisin anlasiimasina kémak etmir. Maqalada korrupsiyanin tarifi
ndmunasi kimi Azaerbaycan ve xarici cinayat ganununun muddaalari, habele 6lkenin ink-
isafinin miayyen bir dévri arzinde gdérilmis antikorrupsiya tadbirlarinin tahlil edilmisdir.
Tahlilin naticalari onu gdsterir ki, cinayat gqanununun middaalarinin inkisaf dinamikasinin
tokca cinayat hiququ siyasatinin hayata kegiriimasinde deyil, heam de korrupsiyaya garsi
mubarizeya ybnalmis asas saylarin musyyenlagdiriimasinda asas rol oynayir. Natice olaraq
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gonasta galinir ki, korrupsiyaya garsi mibariza tedbirleri cinayat tenzimlema yanasgmalarin-
daki dayisikliklarle uzlasir.

KnroueBble cnoBa
Koppynuus, yeonogHoe npaego, npecmyrsieHue, KOHUEeNyuUs, npomusooelicmaue Koppyn-
uuu, npogheccuoHasibHoe NogedeHuUe, aHMUKOPPYNUUOHHas cmpameausi

BBepeHue

Kak 1 B 06LLeMMPOBOM NpaKTUKe, NOHATUE Koppynuun B AsepbangxaHe He UMeeT YeTKUX
rpaHuLy n napameTpoB. HecmMoTps Ha TO, YTO B HAUMOHANbHOM 3aKOHOLATENbCTBE AaXe
coOepXuTCca onpeaeneHne Koppynuumu, COOTBETCTBYOLLAS HOpMa He CnocobCTBYET ee YeT-
KOMy noHumanuto. B yactHocTu, B 3akoHe AsepbangkaHckon Pecnybnukn «O 6opbbe ¢
Koppynumeny, KOTOpbIA NPUHATO CYMTaATb OCHOBOMOSAraLlWmMM B onpeaenieHnn npaBoBbIX
OCHOB NMpPOTUBOAENCTBMS Koppynuun B AsepbangxkaHe, gaetcs nogobHoe onpegenexHuve. B
HaUWOHanNbHOM 3aKoHOAATENbCTBE ObIIM MMMAEMEHTMPOBAHbLI MNOMNOXEHUS MeXayHapoa-
HbIX KOHBEHLMI O KpUMUHanu3auumn koppynuuun: KonseHummn OOH npoTtus koppynumnmn 1 KoH-
BEHLUKN 06 yronoBHOM OTBETCTBEHHOCTU 3a KOppynuuto. BmecTte ¢ TeM, HECKOSbKO paboumx
dopmyn, paspaboTaHHbIX MeXAyHapOAHbIMM OpraHM3aunsaMm, UCNOoMb3YTCa AN Uccne-
A0BaHUSA 1 NOHUMaHNA Lienen B NpoTUBOAENCTBUN Koppynuun. N Bce e HM COOTBETCTBY-
tOLLIME MOMOXEHUS1 KOHBEHLMI, HN faxe dopMyIibl onpedenieHnin He 0XBaTbiBalOT BCE pas-
NYHble (POPMbI 3TOrO0 MHOIOrPaHHOro siBNeHnsa. HecMoTpsa Ha 9TO, UMEHHO YroSIOBHO-MNpa-
BOBble onpefeneHns pasnuyHbiX KOPPYNLUUOHHBIX NPECTYNNEHNI ABNAOTCS KNOYEBbIMU B
OCMbICITEHUW MOHATUSA KOPPYMLUKN KaK OCHOBbI 4115 pa3paboTku 1 peanusaumnm mep, Hanpas-
NeHHbIX Ha 6opbOy C 3TUM ABNEHNEM. VIMEHHO OHM ONpeaensioT coaepaHne aHTUKOPPY-
LIMOHHbIX Mep B AsepbangkaHe. COOTBETCTBEHHO, UBMEHEHMS B YTONTIOBHO-NPaBOBOM Orpe-
AereHnn pe3oHUPYIOT C NPOTUBOAENCTBUEM KOPPYNLMU B LIENOM.

OnpeaeneHne Koppynuum B NpaBoOBbIX HOpMax

B 3akoHOgaTenbCTBE MHOMMX CTpaH OTCYTCTBYET onpeaeneHune koppynuun. N Asepban-
KaH He sIBMSIeTCA UCKNIYEeHUeM B 3TOM cMbiche. [lonbiTka onpeaeneHns Koppynumim B
HaUWOHaNbHOM 3aKOHO4ATEeNbCTBE MOXET MMETb KaK NMOSIOXKUTESbHbIN, Tak U HEraTUBHbLIN
adppekT. BrkpaTue, BO3MOXHbIA NONOXUTENbHBIM 3EEKT MOXET 3aKntio4aTbCA B NpaBusib-
HOM onpeaeneHnn pamok N KpUTepUEB KOPPYMNLMOHHBIX NPaBOHAaPYLLUEHWUA, pasrpaHUYeHnn
MX NO cTeneHn obLLEeCTBEHHON onacHOCTH, AnddepeHumaLmm BUaoB CaHKLMI 3a coBepLle-
HWe nNpecTynfeHnn, NpaBunbHOM (OOPMUPOBaAHUN JoKa3aTenbCTBEHHON 6a3bl U, COOTBET-
CTBEHHO, obecneyeHnn nocnenoBaTenbHOCTU B NPUHATUN cyaebHO-NpaBOBbIX pELLUEHNI MO
AaHHon kateropun gern. CornacHo nccrnegoBaHuio, OTCYTCTBME NPaBUbHOMO MOHUMaHUS Y
PEBU3MM CaHKLMI NPECTYNNEeHNA — MOMUMO NPOYEro — MOXeET NPUBOAUTL K TOMY, YTO Xapak-
Tep M cTeneHb OBLLECTBEHHOM ONACHOCTM AESHUIN — KaK OHN MU3MOXEHbI B AMCMO3NLNSIX CO-
oTBeTCTBYHOLWMUX HOPM YK — MOryT He COOTBETCTBOBAaTb TOM KaTeropun, K KOTOPON OHU OTHO-
caTca no ceoen npupoge [1].

[oBOpsA O HeratMBHOM 3appekTe OT OTCYTCTBUSA onpeneneHns Koppynuuu, HY>XHO B
nepBylo oyepenb OTMETUTb TO O6CTOATENBLCTBO, YTO NOHATME KOPPYNLUMM AOBOSBHO EMKOE
N MHOrorpaHHoe B cBoeM poge. NonbiTka onpegeneHuns Koppynuuu YypeesaTta TeM, YTO OHa
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OyneT HenomnHoueHHon. B kayecTBe npvmepa MOXHO NPUBECTU 3akoHOoA4aTenbCcTBO A3ep-
bangxkaHa n KblprbidctaHa. B yactHoctu, B 3akoHe AsepbangxaHckon Pecnybnukm «O
bopbbe ¢ koppynumen» ot 2004 roga faétca crneaytouiee onpegeneHme koppynuum: «Kop-
pynuusi 03Ha4aem He3aKOHHOE MoJly4eHUe OO/MKHOCMHBLIM TUUOM MamepuarbHbIX U Opy-
a2ux ueHHocmed, npusuneaud unu npeumyuwecms rnymém ucrosnb3oeaHus 0515 amod uenu
C80€20 MOJI0XKEHUS Unu cmamyca opa2aHa, Komopbil OH Unu OHa rnpedcmasnsem usniu €20
unu eé oguyuarnbHble MOIHOMOYUS, UMIU 803MOXHOCMU, 8blimeKarwue u3 3moa2o cma-
myca unu rnosaHoMo4ul, a makxe rnoodKyrn OO/MKHOCMHO20 nuya nymém He3aKoHHO20 rnpeo-
noxeHus, obewaHus unu nepedayu emy unu el ¢hududecKuMuU unu ropududeckumMu nuyamu
yKasaHHbIX MamepuarbHbiX U Opyaux UeHHocmed, rpususneauli unu fnpeumMmyuecmsar.
[laHHas Hopma B HEKOTOPOW CTEMNEHN HAaNMOMUHAaET onpeaerieHnst YronoBHbIX NPECTYNeHNI
B BMAE NoAKyna u 3noynotpedbneHuns cnyxebHbiM nonoxeHmem. Takon nogxon, ecnm 6bl oH
Obln NPUMHAT 4N UCHepnbIBalOLLEro onpeaeneHns NOHATUSA Koppynuun, yMeHbLnn Obl Mac-
WTabbl aHTUKOPPYNLMOHHOW AEATENbHOCTM U ncdepnan Obl cpeactea BbipaboTku u dop-
MYNMPOBaHUSA aHTUKOPPYNLUMOHHBIX Mep. B 3akOHe 3TOT y3Knin NoAxoA K onpeaesnieHumto Kop-
pynuMmM KOMMNeHCUpyeTcs BBeLEHNEM OOMNOSTHUTENbHbBIX BCNOMOraTesnbHbiX TepMuHoB. Co-
rnacHo atomy noaxoay B 3akoHe «O 6opbbe C Koppynumnen» UCNosb3yeTcs TEPMUH «ripa-
B8OHapyWweHuUsl, ces3aHHble C Koppyrnyuedl», KOTOpble B COOTBETCTBMM CO CTaTben 9 BKIIO-
YaloT «KOPPYMNUUOHHbIE MPagoHapyWeHUsI» U «rpasoHapyuweHusi, criocobcmayroujue Kop-
pynuyuux». B pasgene npMBoanTCa ANUHHBLIA CANCOK HApyLLUEHUA B OOMOSHEHNE K TOMY, YTO
yKasaHo B onpeaeneHum koppynuuu. Takon nogxoq gobasnseT onpeaeneHHble ClOXHOCTH.
Hanpumep, ncnonb3oBaHne JOMKHOCTHBIM fINLOM HE3aKOHHO NpMOBpeTEHHOro NMyLLLECTBA
C LeNnblo N3BMeYeHNs BbIrodbl 451 HEro Camoro Uinn Anga TpeTbuX NnL, AN OCyLEeCTBNEHNS
OENCTBUA UM BO3OEPXKAHUSA OT AENCTBUI NPU UCMOMHEHMM CBOUX CRY>XeOHbIX 0693aHHO-
CTeN UM NOIHOMOYMIA; a TaKKe NoNnyyYeHne JOSMKHOCTHLIM NINLIOM BbIroAbl OT cbepexeHni
(BKNagoB), LEeHHbIX Bymar, peHTbl, HeABWKXUMOCTU NN apeHbl B X04€ BbINOSTHEHUS CBOUX
cny>xebHblX 0683aHHOCTEN (MOMHOMOYMI) CHATAKOTCA KOPPYNLUMOHHBIMU NPaBOHAapPYLUEHN-
AaMuK. BbicTynneHne B kKayecTBe npeacTaBuTenst PU3NYECKMX UK IOPUONYECKNX NAL, B ae-
nax opraHa, B KOTOPOM OH 3aHMMaeT OOMKHOCTb, UM OpraHa, HaxoasLwerocsa noa ero noa-
YUHEHMEM NN HAA30POM NN NOAOTYETHOrO EMY; UNK Xe 0TKas, 6e3 AOMKHbIX OCHOBAHWUN,
B NpefocTaBneHnm puanyeckum Unm Lpuanyeckum nuuam nHdopmMaumm, Kak aTo npegy-
CMOTPEHO B 3aKOHax Wnu OpYyrMx HOpMaTUBHBLIX MPABOBbIX akTaX, WIW Xe 3adepXka B
npenocTaBneHnn 3Ton nHopmaumm UnNn NpeagocTaBrieHne HEMOMHOM UM UCKaXKEHHOW UH-
dhopmaLmm OOIMKHOCTHBIM NMLIOM, SBSIOTCA NPpMMEpaMmn NpaBoHapyLUEHWIA, cnocobCcTBYO-
LLMX KOPPYNLUMX. YNOMSAHYTbIE BbILLE OCITOXXHEHUS CBSI3aHbl Takke ¢ 060CHOBaHMEM U Npak-
TMYECKOM 3HAYMMOCTbLIO Takon anddepeHumaunmn. 3akoH He COAEPXKUT KPUTEPUEB U NPUH-
LMMNOB Krnaccudukaumm TMNOB NOBEAEHNS, a TakKe He 0ObACHSAET, Kakne nocnencrems Oy-
AyT UMeTb MEeCTO B pesyfnbTaTe COBEpPLUEHNS Takoro poaa aesHun. Kpome T1oro, He ICHO,
noYemMy 3aKOHOOATESbHbIA OpraH peLunsn BKIKYNTb UMEHHO 3TOT CMEeKTp BMAOB AeATenNb-
HOCTW, a He Aapyron. MNMonbiTka pacwmnpuTb NOHATME KOPPYNUMK SIBHO HE uMena Heobxoaun-
MOro obocHoBaHus. Hanuume CTonb LUMPOKOro U B TOXE BPEMS OrPaHMYEeHHOro CrnekTpa
NPOCTYNKOB BbI3blBaeT HEMarno CKeENTMUM3Ma B NfaHe ero NnpakTu4eckom n TeopeTn4ecKon
3Ha4YMMOCTU. B TO ke Bpems JaHHbIN 3aKOH, NO CBOEWN CYTU, SABMSAETCA PaMOYHbIM 3aKOHOM
N He NoaKpennéH MmexaHn3Mom obecnevyeHns ero UCMOMHEHNS, B YaCTHOCTM CaHKLMSIMK 3a
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HapyLleHne ero HopMm. He Bce M3 3TUX nNpaBOHapyLUEeHUn oTMe4aroTca B YrosioBHoOM Ko-
aekce nnu xe Kogekce 06 AoMUHUCTpaTMBHbIX [paBoHapyLLeHusix. NonoxeHus 3akoHa «O
©opbbe ¢ koppynuuen» He HaXoaAT OTPaXXEHUSA B OTCbINIOYHbIX HOPMaX KOAEKCOB B HAcTo-
auwee spems. [Jo 2011 r. B YK Obina ccbinika Ha 3akoH ¢ Lernbto onpeaeneHnst NoOHATUS OOK-
HOCTHOrO NnnLa, HO 3Ta CCbifika Oblna oTMeHeHa 3akoHogaTenbHon pedopmoin B 2011 r.

B KbiprelactaHe onpegeneHune koppynummn cogepxmtcs B YronoBHoM Kopekce Kbiprbis-
ckon Pecnybnuku [2]. Tak, ctatea 319 rnacut, 4to «Koppynuusi — amo yMbiwrieHHble 0es-
HuUs, cocmosiuue 8 co3daHuu npomueonpasHol ycmou4usol ¢es3u 00HO20 UsU HECKOSb-
Kux OOJIKHOCMHbIX Uy, obnadarowux e/1aCmmHbIMU MOTHOMOYUSIMU, € 0mOesibHbIMU J1U-
uamu usnu epynnuposKkamMmu 8 UesisiX HE3aKOHHO20 oflyHeHUs MamepuaribHbIX, 1H06bIX UHbIX
bnaz u npeumywecms, a makxe rpedocmassnieHue umu amux bnaz u npeumyuwecms ¢u-
3U4YeCcKUM U ropuduyecKkuMm nuyam, cosdarouiee yepoldy uHmepecam obuiecmsa usnu a2ocy-
Oapcmea». [NNlogobHoe onpeaeneHne ckopee XxapakTepuayeT TSKKY0 OpMy NpecTynsieHuns
B3ATOYHMYECTBA, HEXeNnun bonee émMkoe NoHATUE Koppynumn. MNMprmedaTenbHO, YTO AaHHOe
onpegeneHne coxpaHurnocb u3 ctatbn 303 npegbigywero YronosHoro Kogekca Kbiprbia-
ckon Pecnybnukn 6e3 kaknx-nmbo naMmeHeHnn. Hecmotps Ha psg KOMMAEKCHbIX peopMm B
aToN obnacTtun, NpoBeAEHHbIX 3a NOCNeaHNe rogbl, a TakKe Ha KPUTUKY onpeaeneHns Mex-
AYyHapOOHbIMU OpraHM3aumnsamu, ero opMyniMpoBKka octanacb HeEM3MeHHOW. B YacTHocTw,
cornacHo mexpayHapogHomy otyeTy Ctambynbckoro NnaHa [enctBum AHTUKOPPYMLMOH-
Hon CeTun ansa ctpaH BoctouHon EBponbl n CpegHen Asnm OpraHnsaumm SKOHOMUYECKOro
CoTpyaHudecTtBa 1 Pa3suTtusi, Ha NpakTUke AaHHbIA COCTaB NPEeCTYnieHnsi NepecekaeTcs ¢
apyrmmm [coctaBamu] n 06bIMHO BMEHSETCHA BMECTE C APYTMMU CBA3AHHbIMU C KOppYnumen
NPeCTyNnIeHNAMM N NPOTUBOPEYNT NPUHLMNY NPaBOBOW ONPEAENIEHHOCTM — COCTaBMSOLLEN
YacTu NpuHUMNa BepxoBeHcTBa npasa [3].

Cnenyet oTmMeTuTb, YTO npobrnema onpegeneHnss ocobo OCTPO MNPOSABMSETCS B Yro-
NIOBHO-NPaBoBOW chepe — NPEeCTynneHnax Koppynuun. [JaHHble BbIBOAbI NOATBEPXKAAOTCA
pe3ynbTataMmm MHOFOYMCINEHHbIX NCCNeAOBaHWI B 3TOM HanpasneHun. B obwem, npectyn-
neHne onpegensieTcs kak o6LWeCcTBEHHO ONacHbIN akT, HanpaBfeHHbIA Ha HapyLleHne o6-
LLIECTBEHHbIX OTHOLLEHWI, 3anpeLLeHHbIA YrofloBHbIM 3aKOHOAATENbCTBOM, @ Ero CoBepLUe-
HMe BNe4YéT 3a cobown yronoBHoe HakasaHue [4, c. 192]. OTcyTcTBME onpeaenenns, a Takke
YETKMX M KOHKPETHbIX KpUTEPMEB KnaccudmKauum KOppynUMOHHbLIX NPECTYNMEHWIA B NpaBo-
BOW TEOPUWN N HALMOHaNbHOM 3aKOHO4ATENbCTBE CNOCOOCTBYET HE COBCEM MPaBUITbHOMY
NOHMMAaHMIO NPUPOAbLI KOPPYMNUMOHHBLIX npaBoHapyweHui [5]. MNoHaTtne koppynuumn nmuéo
4Ype3MepHoO paclumpsieTcsi, MMbo HeobOCHOBAHHO OrpaHuymBaeTcs. HecmoTps Ha OTCyT-
CTBME LIENbHOro onpeaenennsa Koppynuumn, B TEOpUM YrorioBHOMO Npasa npeanpuHMMaoTca
NONbITKA BbIBEAEHNST OOLLMX KPUTEPUEB KOPPYMLUMOHHBLIX NPECTYNMEHWI, KaK B YaCTHOCTU
aHTNobLLEeCTBEHHOE NOBEAEHME, KOTOPOE COCTOUT U3 3r10ynoTpedbneHni cnyxebHbiM Nono-
)XEHMEM M BNACTbIO B pasnnyHbIX hopmax, pagu NMMYHOM BbIrOAbl UMW B UHTEPECaX TPETbUX
N, Ha OCHOBaHMM HE3aKOHHbIX OBYCTOPOHHUX cornawleHun. CornacHo 3ToW Moaenwu,
areHT rocyaapcTBa BbIMOSHAET COOTBETCTBYHOLME YCNyrM No obCrny>XMBaHWIO 3a BO3Ha-
rpaxxgeHue B Nosb3y 3anHTEPECOBAHHOM CTOPOHbI U TEM CaMblM HAaHOCUT yLiepb nHTepe-
cam rocygapcTsa. BbligenatTcs Tpyu CTOPOHbI KOPPYMNUMOHHBLIX NpaBoHapYyLUEHWA: ny6nny-
HbI areHT (nony4arernb), 3aMHTepecoBaHHOE NUUO (MOCTaBLKK) 1 xepTBea [6].
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Pabouune onpeneneHna MexayHapoaHbIX OpraHu3aumm

CornacHo BCEMMPHOW aHTUKOPPYMNUMOHHOW opraHm3auumn Transparency International,
«KOppynumsi — aTO 3roynoTpedneHne JOBEPEHHOM BNACTLIO B JIMYHbIX Lenax». YTobbl 00b-
SICHUTb 3TO SIBNEHME, KOPPYNuUMs KnaccudumumpyeTca Kak KpynHasi, Menkas u nonmtmyeckas
B 3aBMCMMOCTM OT pa3mMepa BOBIIEKAEMbIX CPEACTB U CEKTOpa, B KOTOPOM OHa NPOUCXoauT
[7]. EBponenickun baHk PekoHCTpyKuumn 1 Pa3suTtus, B CBOKO o4Yepeb, 3asBndeT, YTO «Kop-
PYyNUMOHHbIE AENCTBMSA O3HAYalOT NOAKYN roCyAapCTBEHHbIX YUHOBHUKOB MW ApYrnX nuy
ANs nony4vyeHns HenpaBOMEPHOro KOMMepYecKoro npevmywiectea» [8]. XoTa nsHayvanbHo
EBPP 6bi1n1 HaueneH Ha paccMoTpeHue npeamMeTa Koppynuum Kak KOMMepYeCcKoro npemmy-
LLIeCTBa, Ha NpPaKTUKe OH TakXke ccbiniaeTcsa Ha bonee Wwnpokoe onpeaeneHme B Lenax obec-
neyeHusi 6opbbbl C Koppynuuen n moweHHNnYecTBoM. OB BACHAS KOPPYNLMIO Kak HEKOE siB-
fieHne, KOTOpPOEe NPMBOANT K 3p03nN OBLLIECTBEHHOIO JOBEPUS K MONUTUYECKUM UHCTUTYTaM
1 NpaBoBbIM cuctemam, anpektnea EBPP rnacut: «Koppynuus npegnonaraet 3noynoTpeot-
neHue rocyaapCTBEHHOro Unn YacTHoro ogmca Ana nndHon Boirogbl» [9]. BcemupHbin baHk
onpeaensieT Koppynuuio Kak «3rnoynoTpebneHne rocygapCTBEHHbIMU AOSHKHOCTAMU B NNY-
HbIX uensx» [10]. MNMpvBeaéHHble Bbile onpeaenieHns OCHOBaHbl Ha MOHATUAX «OSK-
HOCTb» UK «BnacTby», Oyab TO YacTHas unu nybnuyHas, ux 3noynotTpebneHnsx n uensx
«MnonyyYyeHus» BbliroApbl. MiccnegoBaHna cnpaBeaniMBoO yKasbiBalOT HA TO, YTO BONbLUMHCTBO
onpeaeneHnin CBA3bIBaOT KOPPYNUUIO C NOBEAEHMEM TOCyAapCTBEHHOro AOSKHOCTHOrO
nnua, ykasblBaloT Ha HE3aKOHHbIN akT, NMOAYEPKMBAIOT BbINNaTy B3ATOK U npeanonaratoT
HEKOTOpble NPSAMbIE N KOCBEHHbIE BbIroAbl ANs OAHOW Unn 06enx CTOPOH, U 3TN orpaHnye-
HUA genarT HEBO3MOXHbIM OXBaT BCEX BO3MOXHbIX BUAoB koppynuuu [11]. HecmoTpsa Ha
Y3KUA Kpyr, 3TN onpeaeneHns npegoCTaBsaoT TOYKY Onopbl, KOTOpasi MOXET MPUBECTU K
COOTBETCTBYHOLLEMY NOHUMAHWIO KOppynuuun. [JaHHbIe onpeaeneHnsi BXoOAT B NepeyeHb pa-
604YMX NHCTPYMEHTOB NPWN NPOBESEHNN YTONOBHO-NPABOBbLIX pechopM, a Takke (opmMynmpo-
BaHMM COOTBETCTBYIOLLMX aHTUKOPPYMNLMOHHBIX Mep, Kak NOKaXeT nocneayoLwwmin aHanms.

TpaHcdopmaLusa yrosioBHO-NPaBoOBOro onpeaesrieHnst Koppynuum

B npouecce TpaHcdhopmauumn yroroBHO-NPaBoBOro onpeaesnieHnst KoppynuMOHHbIX npe-
cTynneHun B AsepbanmpkaHe MOXHO pasrpaHnymMTb Tpu atana: 1) paHHui atan go 2000 r.,
2) cpegHun atan 2000-2006 rr., n 3) coBpeMeHHbI aTan nocne 2006 r.

PanHun aTan onpegenseTca gencrenem B AsepbangkaHckon Pecnybnuke YronoBHoOro
Kogekca 1960 r., c onpefeneHHbIMM nonpaBkaMn. TN NONPaBKM NULLb OTYACTU OTpaxanu
N3MEHEHNS, UMEBLUME MECTO B COLMANbHO-NMONIMTUYECKOM XXMN3HU CTPaHbl, B OCOGEHHOCTM
npouecca NpoTUBOAENCTBUS Koppynumn. K TOMy Xe OaHHbIN nepuog aBnseTcs nepnoom
paHHEN HE3aBMCUMOCTM C XapaKTEPHbIMK Npobrnemammn yKpensneHnss 3akOHHOCTM U NpaBo-
nopsgka, a Takke (opMUPOBaHUS roCcy4apCTBEHHOCTM.

Hauyano cnepytouwlero nepuoga onpegensetcs npuHsatem YronosHoro Kogekca Asep-
G6angxaHckon Pecnybnukn. MsmeHeHns B HoBOM YK KOCHynuMCb BCex oTpacremn, B TOM
4yucne n CTpyKTypbl AOKyMeHTa. Kak oTMe4anoch Bblle, HXU B CTapOM, HU B HOBOM KofeKce
HeT OQHO3HAYHO YETKMX U SICHBIX KpUTEPUEB U FPAHNL, KOPPYNLUMOHHBIX MPEeCTyneHnn. Tem
He MeHee, NPUHATME HOBOro KoAEeKCca XxapakTepumayeTcs psaom ocobeHHocTen. BaxkHon oco-
BGEHHOCTbIO ABNSIETCS YacTUYHOe 060cobeHne KOppPYNUMOHHBLIX NMPECTYNNEHNI, C BKITOYe-
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HWEeM B 3Ty KaTeropuo nNpecTynneHnin He TONbKO B rOCyAapCTBEHHOM, HO M B YAaCTHOM CEkK-
TOope, a Takke B obnactn camoynpasneHus. [laxxe HeCMOTpA Ha To, 4To 33-a rnaea, Obina
o3arnaBfeHa Kak NpecTynneHus npotme Koppynumm nuwb B 2011 1., no cBoEMy cofepxa-
HWIO OHa YXXe oxBaTbiBana 60SbLUMHCTBO KOPPYMNLMOHHLIX NpecTynneHnin [12].

lMocnegHun aTan xapakTepuayeTcsa Havyarom nNnpuBeaeHns 3akoHo4aTenbCTBa B COOTBET-
cTBMe c TpeboBaHNAMM MeXOYHapOOHOro 3akoHo4aTenbCTBa COMflacHO pekoMeHOaunsam
MeXOYHapOOHbIX 3KCNepTHbIX opraHmnsauuin. B 2003 r. AzepbangxaH nognucan n patngu-
unposan KoHBeHLMo 06 yronoBHOM OTBETCTBEHHOCTM 3a KOppynumio 1 KOHBEHLNIO O rpax-
AAHCKO-NPaBOBON OTBETCTBEHHOCTM 3a Koppynuuto, obe BCTYyNWnn B CUNY B OTHOLLUEHWUN
Aszepbangxkana 01.07.2004 r. B 2005 r. AsepbangxaH nognucan v patundpuumposan Kor-
BeHuuto OpraHusaumm OO0beanHeHHbIX Haumi npoTtmB Koppynuuu n nMHgpopmmposan ob
aTom [eHepanbHoro cekpetaps OOH 01.11.2005 r., TO ecTb 4O ee BCTYNfEeHUs B cuny
14.12.2005 r. A notomy AsepbanmxkaH HaxoguTca nog Bosgencreamem MexaHnama ob3opa
OOH (IRC UNCAC) n MexaHnusma Coseta EBponbl - GRECO. Kpome Toro, AsepbangxaH
oxBayeH mexaHuamoM CTamBynbCKoro nraHa Aencteuin AHTUKOppynuuMoHHon CeTn ans
cTpaH BoctoyHon EBponbl 1 CpegHent Asnn OpraHusaumm SKkoHomuyeckoro CoTpyaHuye-
cTBa 1 Pa3Butus. O3Tn cobbiTus okasanu rinybokoe BAUSHUE U onpeaennnm npouecc KoH-
uenTyanuaauum koppynummn B AsepbangpkaHe. B AsepbanmkaHe MexayHapoOHY OLIEHKY
MNPOLUNN KpUMUHaNM3aums Koppynuum, aHTUKOPPYNUUOHHAas NOSMUTUKA, NPO3PayvyHOCTb U
npenoTBpaLleHme Koppynumm B napnamMeHTe, Ha rocygapcTBeHHOW cnyxbe, B cynebHbix
opraHax W npokypaTtype, rocyaapCTBEHHbIX 3aKynkax, OMHaHCUPOBAHUN MONUTUYECKNX
napTUi, a Takke B MeXayHapoaHoe COTPYAHUYECTBO MO AenaM O Koppynuun. 3To Henos-
HbI NnepeveHb cdep, NPOLLEALLNX OLIEHKY.

PedopmmnpoBaHme yronoBHO-NpaBoBOro 3akOHOAATENbCTBA 3a 3TOT NepPMOA NPOLLISIO No-
waroso. B 2006 r. B Ha3BaHue 33-11 rnaBbl 661510 4o6aBNEHO NOHATUE Koppynuun. [JaHHoe
06CTOATENLCTBO FOBOPUT O hOpPManbHOM 3aKkpensieHnn NpoTUBOLENCTBMA KOppynuun B
YronoBHO-NPaBOBOW CUCTEME CTpaHbl. [TOMUMO TOro, COCTaBbl NPECTYNNIEHNIN B3SATOYHNYE-
ctBa ObINM AOMOMNHEHblI MOHATUAMU ObelaHus, NpPeanoXeHusa, TpeboBaHUs, NPUHATUS
npeanoXxeHnsa n obelaHna B3aTKN. bbin BBEAEH HOBLIN COCTaB NPECTYNNEHNA — TOProBrs
nHtepecamun. CaHkuMM 3a NpecTynfeHns B BuAe akTMBHOIO U NacCMBHOMO B3SATOMHUYECTBA
ObINIM YBENMYEHbI U CUHXPOHM3NPOBaHbI. B ganbHenWwem NHCTUTYT KOHUCKaLMKN Kak Mepbl
HakasaHus Obin ynpasgHéH, BmecTto Hero B YK 6bino BBe4eHO HOBOE MNOHATUE CneumanbHOM
KOH(MCKaumMM KaK YroriloBHO-NpaBOBOW MepPbl, MPUMEHMMOW KO BCEM MNPECTYMNNEHUSAM.
Takke 6Gbina BBegeHa OTBETCTBEHHOCTb FOPUANYECKUX MWL, 3@ NPECTYNNEHNST KOPPYNLUMK.

MoaTtanHasa pa3paboTka n peanusaums Mep No NPOTUBOAECUCTBUIO KOPPYNLUK

Kak 6bls10 OTMEYEHO BhbilE, U3MEHEHUSA B YrONlOBHO-NPABOBOM OMNpPeAEeneHnn pe3oHu-
PYIOT C NPOTUBOAENCTBMEM KOPPYNUUKM B LienioM. TpagmumoHHo B AsepbangxaHe, Kak 1 BO
MHOMMX CTpaHax, Koppynuus BOCMPUHMMAETCS MO0 Kak B3ATOYHUYECTBO, NMUMOO Kak BO3-
MOXHbI/ MPOCTYMOK NPU UCMNOSTHEHMM CIY>KEeOHbIX 06513aHHOCTEN. XOTS COBPEMEHHOE MO-
HUMaHWe Koppynuuun onpegenseT eé MecTo B cpepe HernpaBoMepPHbIX AeNCTBUA JOITHKHOCT-
HbIX UL, 3TO He BCcerga nMerno MecTo B NnpoLusioM. B nepsble rogbl HE3aBUCUMOCTH, TO €CTb
B Havane 1990-x rr., koraa rocygapcTBo ObI0 Ype3BbIYaNHO XPYNKUM 1 NOABEPXKEHbLIM Ce-
PbE3HbIM 3K3NCTEHUManNbHbIM Npobremam, Koppynums paccMmaTpmBanacb UCKNIOYUTENBHO
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Kak BUL TSXKKOW NPecTynHon aeaTenbHOCTU. B paHHUM nepunog TpaHcgopmaumm yronoBHO-
NpaBoOBOro onpeferieHnst KOppynuMOHHbLIX MPECTYNSIEHUN YrofoBHO-NPaBOBblIE HOPMbI
onpeaenany Nulb yY3kMn nepeveHb 4ENCTBUI, HbiHE NPUYNCTISIEMbIX K KOPPYNUMOHHbIM. B
OTCYTCTBME BCEOOBHLEMIIOLLMX 3aKOHOA4ATENbHbIX aKTOB, HanpaBfieHHbIX Ha 6opbby € Kop-
pynuuen, B paHHUX HOPMATUBHBIX aKkTax Koppynumsa Obinia OTHECEHA K YMCNY TSXKKUX OOPM
NPeCTynHOCTU, KOTopasi, Hapa4y C pasfMyHbIMU OpMaMm IKOHOMUYECKUX NPECTYNIEHUHN,
BblTEKana u3 OeATeNnbHOCTN OpraHM3oBaHHbIX NPECTYMHbIX rpynn. B kavectBe npumepa
MOXHO NPUBECTN B3ATOYHUYECTBO, JIOXXHOE NPeANPUHNUMATENBCTBO, NOXHOE GAHKPOTCTBO,
pacTpaTta KpeautoB, OOecneYeHHbIX roCyAapCTBEHHbIMU FapaHTUSIMU, PIKET, NOXHbIN
ayauT n 17.4. B 9TOT nepmog pasBuTusa CTpaHbl NpaBOOXpPaHUTENbHbIE OpraHbl OblSIN OCHOB-
HbIM MexaHn3mMoMm obecnevyeHns 3aKkOHHOCTU B rocyaapcTBe. MIMEHHO € ux CTOPOHbI Bbinn
NPeAnpUHATLI pelunTenbHble Mepbl NPOTUB CEPbeE3HbIX POPM NPECTYMHOCTU, YTO, OAHAKO,
He MeLlarno MM MonyTHO BOBMEKATbCS B pasfnnyHble KOppYNuMOHHbIE cxeMbl. Crydam Kop-
pynuumn 6binn ceBoero poga noboyvHbIMK adhpektamum yeunuin no 6opbbe ¢ NPecTynHOCTLIO.
B yacTtHOCTH, 3akOHOAaTENbHbIE aKTbl OMUCLIBAKOT TSXKENOE NONOXEHNE C KOpPPYnuuen, Ko-
TOpasi B TO BPEMsI BOCMpMHMMANachb npaktuyeckn «kak Hopmay [13]. OrpaHnyeHHbIn noa-
xo[4, K 6opbbe ¢ Koppynumnen BolTeKaeT N3 Toro dakTa, YTo B KadecTBe Mepbl N0 6opbbe ¢
Koppynuuen 6bino ykasaHo TpeboBaHMe NpoBefeHUs OTKPbITbIX U NPo3payvHbiX cyaebHbIX
npoueccoB Ang «pasobnaveHus» koppynumn. bopbba ¢ koppynumen n 3KOHOMUYECKON Npe-
CTYMHOCTbIO B 3TOT Nepuog paccMmaTtpmBanach Kak CpeacTBO nogpbiBa (OUHAHCOBbLIX pecyp-
COB OpraHn3oBaHHOW NpecTynHocTu. Koraa npaBooxpaHUTeNbHbIE OpraHbl MPOAEMOHCTPU-
poBanu nporpecc B 60pbbe C NpecTynHOCTbIO, YHUYTOXMB KOCTSIK OPraHM3oBaHHbIX Mnpe-
CTYMHbIX FPYNMMPOBOK, CTano OYEeBMAHO, YTO OHOpOKpaTMsi npeBpaTuiiacb B OCHOBHYHO
cpeay npoussona u koppynuuu. MNpaBnuTenbCTBO CTPEMUIIOCH 4EMOHTMPOBATL pasayTbiv
MexaHn3M (PMHaHCOBOro Haa30pa 1 NPaBOOXPaHUTENbHbBIX OPraHOB, AyLUaLnX 3apoXaaro-
Leecsa npeanpuHnmaTtenscTeo [14]. Mepbl, koTopble ObinM NPUHATLI HA HAYanbHOM 3Tane,
Takue Kak cnopagmyeckoe orpaHuveHue 1 LeHTpanusaums (OMHaHCOBbIX paccnegoBaHui
CO CTOPOHbI NMPaBOOXPAHUTESNbHbLIX OPraHOB, HE SIBMANMMCH COpa3MepHbIM OTBETOM Ha Bbl-
30Bbl B 3TOM obnactun. B xoge pedopm, NpoBEAEHHbIX B COOTBETCTBMM C YKa3oM 1996 r.,
NPaBUTENbCTBO BbISBUO U NTIMKBUONPOBANO HECKOSTbKO NapanienbHblX 1 NMOBTOPSIOLLNXCS
MexaHM3MOB (PMHAHCOBOrO KOHTPOMS M NpoBepku. Bckope ctano oyeBuAHbIM, YTO Aalnb-
HelLwne nonoxXuTenbHble pesdynbTaTbl OyayT 3aBUceTb oT Bbonee rnybokmx pedopm, KoTo-
pble obecnevyaTt ycTpaHeHne GapbepoB Ha NyTU NOCTPOEHUSA PbIHOYHOW 3KOHOMMKM, OCO-
GEeHHO NPenAaATCTBMIA AN MHOCTPaHHbIX MHBECTULMIA, KOTOPble paccMaTpuBanuncb B Kade-
CTBE OCHOBbI AN NOCTPOEHUSA YCTOMYMBOWN 3KOHOMUKK. COrnacHo 3asBrneHHOM No3vumu,
bopbba ¢ koppynumen obycnosmna Obl JOCTUXKEHNE ITUX LENEN.

Ha aTom aTane pasBuTUsa B3ATOYHUYECTBO U BOJIOKMTA, OCOBEHHO Criyvyaun Takoro rnose-
AEHNs, NposiBRAOLNECA B X04e HEOOOCHOBAHHBLIX (PMHAHCOBLIX MPOBEPOK, perncrpaumm
IOpPUONYECKMX NUL, a TaKkKe NUUEH3NpoBaHMsa Obiny NpM3HaHbl Kak Hambonee ocTpble Npo-
onewmbl [15]. B nonbiTke 06y3aaTth 3noynotpebneHne cnyxebHbiM NONOXEHNEM CO CTOPOHbI
COTPYAHMKOB MpaBOOXpaHUTENbHbIX opraHoB Ykas lNpe3sngeHTta ot 1999 r. npeanucoiBan
LeHTpanu3aunio napannesibHbiX PUHAHCOBbLIX paccrnefoBaHu NyTEM co3faHusa peecTpa
YronoBHbIX PUHAHCOBBIX paccnegoBaHnin Nog, arnaon pMHaHCOBbLIX OPraHoB, TO €CTb Hano-
roBoro Begomctea 1 6aHkoBcKoro perynaropa. lNoctaHoBneHne 6bIrio NPUHSTO B TO BpEMS,
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Korga B 9KOHOMUKY AsepbanmkaHa Hayanum noctynaTtb MHOCTPAHHbIE UHBECTMLMK, MOTOK
KOTOPbIX YMEHbLUANCcs 1 MHorga npepbiBanca n3-3aa Heob6oCHOBaHHOIO BMeLLATENbCTBA U
3roynoTpebneHnii Co CTOPOHbI AOJMKHOCTHLIX UL FOCY4AapPCTBEHHbIX YYpPEeXaEeHUA, B OCO-
GEHHOCTM CUMNOBLIX CTPYKTYP, KOTOPbIE 4O 3TOr0 BPEMEHM CYMTANMCh rapaHTom obecneye-
HWA 3aKOHHOW BnacTu B cTpaHe. [NnaTtexu 3a npeogosieHne oopmaribHOCTEN, KOTOPbIE Bbl-
MOraniMcb CO CTOPOHbI FOCY4apCTBEHHbLIX OPraHoOB, B OCOBEHHOCTN PEBU3NOHHBIX yYpexae-
HWUI, BbINKM onpeaeneHbl B KaYeCTBE OCHOBHbIX MPo6rieM, CBA3aHHbIX C 3KOHOMUYECKMM pas-
BUTMEM CTpaHbl. YTOObl yNpOCTUTb KOHTPOSb HaA rocyaapCTBEHHbIMM pacxogamu, npasu-
TENbLCTBO OTKa3anoCb OT KOHTPOJSIbHO-PEBU3MOHHBLIX MoApasfeneHnin Bo BCeX rocyaap-
CTBEHHbIX yypexaeHnax. PyHKUna rocygapCTBEHHOro (PMHAHCOBOro KOHTPOMsS ocTarnach
nnwb 3a MuHuctepctBoM rHaHcoB. O4EBMAOHO, YTO B TEYEHME HECKOMNbKMX NET KOHUen-
LM KOpPYNumMm OCTaTOMHO paclumpuniachk, 4Tobbl 3acny>KmMBaTb PAaCCMOTPEHUS B Ka4eCcTBe
CaMOCTOATENIbHOro (peHOMeHa, a He TOSbKO KakK Tuna HenpaBOMEPHOro noBeaeHus, OT-
BETBNAOLWErocs OT AeATENbHOCTU OPraHN30BaHHbIX MPECTYMHbIX FPYNNUPOBOK, UITK Xe Kak
ofHa 13 opM IKOHOMUYECKUX NpecTynneHnn. ybnmpoBaHue KOHTPOSbHbIX MEXaHN3MOB,
NpoAafieHNe CPOKOB NPOBEAEHUS PEBU3NIA N YTONMOBHLIX paccnefoBaHWi, YCNOXHEHNEe ag-
MUHUCTPaTUBHbLIX NpoLeayp, 3rnoynoTpebneHne BnacTbio Npy obLeHnn ¢ npegnpuHumaTte-
naMu, 0CO6EHHO MHOCTPaHHLIMW NpeanpUHMMaTENS MU, PACCMOTPEHNE FPaXXOAaHCKMX CMno-
POB B paMKax YrorioBHOro Cyfonpon3BoAcTBa BOCMPUHUMAIUCH KaK pasnuyHble NPosiBIEHUS
KOPPYMUMOHHOCTN. JTO CnocobCTBOBANO LOMKHOMY MOHMMAHMIO CTEMNEHN OOLLEeCTBEHHOM
OMNacHOCTW KOPPYNLUN.

BaxxHoe cobbiTve B 3TON 0Bnacty nNpom3oLuso, Korga BracTu ykasann 3KOHOMUYecKue
NPEeCTYNIeHNS 1 KOPPYMLMIO, B YACTHOCTM Takne ee hopMbl Kak 3noynotpebneHune cnyxeob-
HbIM MOJSIOXXEHWEM, B Ka4yeCTBe NpeaukaTUBHbLIX NPEecTynfieHui ansa ganbHenwen neranu-
3aunmn He3akoHHbIX cpeacTs [16]. NpaBuUTeNnbLCTBO NPOAEMOHCTPUPOBANO O4HO3HAYHYIO MO-
3MUMI0 B TOM, YTO OHO HAMepPEHO BOPOTLCA C KOPPYNUMEN HE KaK C N30NIMPOBAHHbLIM SABIe-
Huem. Koppynuusi, Kak npectynneHne, NpMHOCsLLee HE3aKOHHbIE CPpeacTBa, 3aKOHOMEPHO
BeOET K COBEpLUEeHUIO MOocneayrwmx NpecTynineHnn, CBsa3aHHbIX C fieranusaumen Hesa-
KOHHO 00ObITbIX CPEACTB U, TEM CaMbiM, NoApPbLIBAET XPYNKNA NPOLECC CO3A4aHNSA 3aKOHHON
PLIHOYHOM 3KOHOMMUKMN.

B pesynbTaTe BbiLEYNOMSAHYTLIX MEP BNacTsIM yaanocb cTabunmvampoBaTtb CUTyaLuio,
YMEHbLNTb BopoKpaTNU3M 40 pas3yMHbIX pa3mMepoB U NMOBbICUTb OCBEOOMIIEHHOCTb O KOp-
pynuumn B obuiectse. C orpaHMyYeHHON B onpeaeneHHon cteneHm GropokpaTnen n YacTu4Ho
peaHNMMPOBAHHON 3KOHOMUKOW, rMaBHbIM 06pa3oM 3a CHET MHOCTPaHHbIX MHBECTULUN, a
TakKke C yCTaHOBMEHMEM NpaBONopsiAka, MOMMTMKA rOCyAapCTBEHHOrO YnpaBneHust He
AOIMKHa Obina ganee OKyCuMpoBaTbCA UCKIIOYUTENBHO Ha 3K3MCTEHUMarnbHbIX yrpo3ax.
AHanua3 cTatMCTUKM NPECTYNHOCTWN NOKa3bIBAET, YTO YPOBEHb TSXKKUX MPECTYNNEHUNA CHU-
3uncsa Ha 30%, HaCcUNbCTBEHHbIE MNPECTYMNMNEHUS N CMEPTHOCTb CHU3UMNCL NOYTU BOBOE B
TeyeHne 1994-2000 rr. Tem He MeHee, ypOoBEHb MOLLIEHHNYeCTBa bonee yem yTpourncs [17].
CenbCKOX03ANCTBEHHbIN CeKTop, cokpawatowmicsa B 1990-2000 rr., Hayan pactu ¢ 2000 r.
n goctur ypoHs 1990-x rr. Tonbko kK 2015 r. C 2000 r. mexayHapodHble 4OHOPbI, B TOM
yncne BecemupHbin 6aHk, EC Havyann nHBectMpoBaTth B He-HE(TSAHOM cekTop. POCT ypoBHS
npounssoguTensHocTn Tpyga B 2000-2008 rr. coctaBun 16%, ogHako B AanbHEWLWeM OH
cHuaunca o 2% [18].
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Koppynuus BbIlna Ha CLeHy cpeau rnaBHbIX 3a4ay, CTOSALWMX nepes obLwecTBOM MMEHHO
B CpefHun nepuon TpaHcdopmaunmn yroroBHO-NMPaBoOBOro onpeaeneHns KoppynuMOHHbIX
npectynnenunn. B 1999-2000 rr. B AzepbarngxaHe Obini NPUHAT Lenbli psia BaXHbIX 3aKOHOB,
KoTopble M3MeHunn obnuk npaBoBon cuctembl. Cpean npoumx B 1999 r. Gbinn NPUHATHI
3akoHbl «O cygax n cygbsax», «O npokypatype», «O6 onepaTMBHO-PO3bICKHON AEATENbHO-
ctny, a B 2000 r. 6binn NpUHATLI YTonoBHbIN, YronoBHo-INpoueccyanbHbiv, ['paxgaHckui 1
["'paxgaHcko-lpoueccyanbHbl KOgEKCbl. YaCcTHbIN CEKTOP K 9TOMY BPEMEHW Hadvan cyLie-
CTBEHHO npeobnagaTtb Hag rocygapcTBeHHbIM. IMEHHO 3TU M3MEHEHWs!, B 0OCOOEHHOCTH
bonee 4Yé€TkOe onpefeneHve nepeyvHs KOppPynuMOHHbBIX COCTaBOB B YrOOBHOM 3aKOHOAa-
TenbCTBE ONpeaenunm Xoa ganbHenwmx npeodbpasoBaHnini B Ka4eCTBE OTNPABHOM TOYKN.

C npuHATMEM HOBBIX OnNpeaeneHnin KOpPYNLUMOHHbLIX COCTaBOB NPaBUTENBCTBO NOMYYNIIO
BO3MOXHOCTb 0603HauYnTb KPACHYHO NMHUIO B NOBEAEHMM KaK rocygapCTBEHHbIX YNHOBHU-
KOB, TaK M OTBETCTBEHHbIX JIML, YACTHOro CEKTOpPA, MOCKOSbKY — KaK Oblfio OTMEYEHO BblilLe
— KOppPYnumMsi B YaCTHOM CeKTope Oblfia KpUMMHanM3mMpoBaHa CUMMETPUYHO KOPPYNuUKN B
rocygapctBeHHoMm cektope. Koppynuus 6bina obo3HadeHa kak OCHOBHas npobrnema ans
AanbHenLwero 3KOHOMUYECKOro pa3BUTUSA, MHOCTPAHHbIX MHBECTULWNA, adeKBaTHbIX rocy-
AApPCTBEHHbIX 3aKyMnoK, NPaBuUibHOIO NCMONb30BaHUA NPUPOLHbIX PECYPCOB U APYrnX COLM-
anbHO-3KoOHOMUYeckux Bbiroq [19]. Onupasicb Ha pesynbTaThl NpeablayLwnx Mep, BKYas
YacTuU4Hyto pa3paboTKy 3akoHoAaTenbHOM 6asbl, KacatoLenca IKOHOMUYECKUX NpecTynne-
HWU, 6opbba ¢ Koppynuuen Gbina NpoBo3rnaweHa og4HMM U3 OCHOBHbIX HaNpaBieHUN rocy-
AApPCTBEHHOW MNONUTUKWA. HOBblE NONOXEHUS aHTUKOPPYMNUMOHHONO 3akoHo4aTernbCcTBa B
YrofioBHOM 3aKkoHoAaTenbCTBe, a Takke pag nocnegoBaBLUMX 3@ HUM HOPMaTUBHO-NPaBo-
BbIX aKTOB OTpa)kanu HOBYI 3KOHOMMYECKYH pearnbHOCTb AsepbangxaHa, Kyaa akTUBHO
BCTyNanu BC& HOBble BUbl 3KOHOMUYECKNX N PUHAHCOBBIX MHCTUTYTOB. JTa CUTyauuto cre-
A0Bano oTpasuTb B 3aKOHOAATENMbHbIX U MHCTUTYLIMOHAIbHBIX MeXaHu3Max Ans ageksat-
HOro peLleHns HacyLHbIX npobnem. Takum obpasom, BNactTu paclumpunm CBOE BuaeHue
KOHLIenumn NpoTUBOAENCTBUSA KOPPYNUUK, BKNIOYMB 3noynoTpebneHne Bnactbio B perynm-
PYIOLLMX N HAO30PHbIX OpraHax, HernpaBoOMepHoe nosefeHne A0SMKHOCTHLIX L, C Lenbto
NONyYeHUs He TONbKO MaTepuaribHbIX, HO U HemaTepuarnbHbIX BbIro4, HE3aKOHHOE NPUCBO-
€Hne mmyllecTBsa u BoraTcTB rocygapctaa, HeLOOPOCOBECTHYIO KOHKYPEHLIMIO, COKpbITUE
[0X040B, HEKOPPEKTHbIN rOCyAapCTBEHHbIN (PUHAHCOBbLIN KOHTPOSb U HEa4EeKBaTHbIE roCy-
AapCTBEHHbIE pacxodbl, a Takke He3aKOHHOe oboralleHne B nepeyeHb KOppPYnUMOHHbIX
npaBoHapyLweHun. MNpumedatensHo, 4To Yka3 2000 r. octaeTcs eAMHCTBEHHbLIM 3aKOHO4a-
TenNbHbIM MHCTPYMEHTOM, B KOTOPOM HE3aKOHHOE OboralleHne oTpaxkaeTcs kak gopmMa Kop-
pynumn. B AsepbangxaHe He3akoHHOe oboralleHne BCE elé ocTaeTcs He KpUMUHANm3un-
poBaHHbIM. B Ykase 6bina o603HaveHa o4eHb BaxkHasi npobrnema, 4To BCe Mepbl, Hanpae-
neHHble Ha 6opbby € Koppynumen, 4O TeX NOP HOCUK CyYanHbIN N ANN30ANYECKUIA XapaK-
Tep 1 He fanun HeobxoauMmblx pes3ynbTaToB. Brnactn Bbipasunu nonmtuyeckyo Bonto 6o-
pPOTbCA C KOPPYMNUMEN Kak TakoBOW B KayecTBe OTAEeNbHOM TeMbl, @ He TOSbKO Kak Buaa
3KOHOMMYECKOW UNN OPraHN3oBaHHOW NPeCTYNHOCTU. bbinn npegycMoTpeHbl paspaboTka u
NPUHATUE KOHKPETHOro OCHOBOMOMArarLero 3akoHa v nnaHa gencreum no 6opsbe ¢ Kop-
pynuuen. HecmMoTps Ha TO, YTO Ha pa3paboTKy YNOMSHYTbIX UHCTPYMEHTOB ObINo OTBEAEHO
LIeCTb MecsiLeB, 3TOT npouecc 3aHan vyeTblipe roga. OyesngHo, 4to Ykas 2000 r. HeMHOro
onepeann CyLwecTBYOLWWN B TO BpeMS YPOBEHb MOHUMaHUS SBIIEHUS KOPPYNUUMN.
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CpenHuin nepmoa TpaHchopMaLmMm YyrofloBHO-NPAaBOBOro onpeaeneHns KoppynumoHHbIX
NPecCTynfeHnn XxapakTepmnsyeTca Takke U TEM, YTO MMEHHO B 3TOT Nepuod Hayarnocb Cu-
CTEMHOE M NaHoMepHOoe NpoTUBOAENCTBMNE Koppynuun. Bcrnen 3a yronoBHO-NpaBoBLIM pe-
rmaMeHTMpPOBaHMEM acnekToB NpoTMBoAencTBMA koppynumm B 2004 r. 6binn NpUHATLI U
WHble 3aKoHOAATENbHbIE aKTbl, perynupytowme 6opbby ¢ koppynumen. Kniouesbim ctan 3a-
KoH «O 6opbbe c koppynumen», NPUHATLIN NapnameHTom B 2004 r. n BCTYNUBLUWNIA B CUNYy
01.01.2005 r. Kak 3asiBneHo B npeambyne, 3akoH HanpaBneH Ha yCTaHOBNEHWE CTaH4apToB
ANs NpefoTBpaLLEeHNs U BbISBIEHNSA KOPPYNLUMOHHBIX NpaBoHapyLLeEHWUA N NpegoTBpaLle-
HWS1 HeraTMBHbLIX NOCMEACTBUN, BbI3BaHHbIX Koppynumen. bopbba ¢ koppynumen nos3mumo-
HUPYeTCa B 3aKOHE KaK HeOTbeMSeMbIA 3neMeHT obLuen CTPYKTypbl rocyaapcTea Bceob-
wero 6narococTosiHMa 1 coumanbHON CNpaBeanMBOCTU, OCHOBAHHOW Ha HEOTbeMI1eMbIX
npaBax 1 ceobogax yenoBeka 1 yCTOMYMBOM 9KOHOMMYECKOM pasBuTuKn. [poTmBoaencTane
Koppynuun yBs3biBaeTca € Lensmmn obecnevyeHns 3akoHHOCTU, MPO3payvHOCTUN N achpekTus-
HOCTM OpraHoB rocyapCTBEHHOM BracTu, MyHUUUNANbHbIX OPraHoB U AOJHKHOCTHbIX Nnl,.
B 3akoHe oTMevaeTcs, YTO HenpaBoOMepHoe noBefeHue NIuAeN JOIHKHO perynmpoBaTbCs
Haka3biBaTbCs B Lensx 60opbbbl ¢ Koppynumen. ITOT 3aKOH CTan CBOEro poga pamoyvHbIM
MHCTPYMEHTOM, OnpeaenstowmnM 3akoHoaaTernbHble OCHOBbI A5 obecnevyeHns cuctemaTtu-
YeCKMX, CKOOPANHUPOBAHHBIX, LieneHanpaBieHHbIX U YCTOMYUBLIX AENCTBUIN, HanpaBreH-
HbIX NPOTMB KOPPYNUUK, a TakkKe 3TanoHOM Afis nocneayrowmx 3akoHo4aTelbHbIX aKToB.
YpoBeHb 1 cTeneHb BO34eNCTBUSA 3aKkoHa Ha nocreyoLwime 3akoHogaTernbHble N UHCTUTY-
LMOHanbHble Mepbl TPYAHO U3MEpPUTb U elle TpyaHee Npo4eMOHCTPUPOBATb, MOCKOSbKY
CTpaHa JocTurna eBponenckux CTaHgapToB MO CUCTEMATUYECKMM OOLLECTBEHHbIM KOH-
CynbTauMsiM MO 3aKOHOMPOEKTaM 1 npouenype NpUHATUSA B NapfiameHTe OTHOCUTESNbHO He-
AasHo [20; c.4]. B npeglecTByOLWNIN NEPMOA OTCYTCTBOBAM Kakon-nmbo AONONHUTENbHbIN
mMaTtepuan, KoTopbiin Mor 66l oToOpaxaTb nNpouecc pa3paboTkn, 0B6CYKAEHNA U NPUHATUSA
3aKOHOB, a Takxke yKasblBas Ha Lenu, nexalime B OCHOBe 3akoHoAaTenbHbIX akToB. O630p
CTPYKTYpbl 3TOro 3akoHa MokasbIBaeT, YTo NvLb Heborbluas ero 4acTb NOCBsLeHa onpe-
AereHnIo CYLLIHOCTUN Koppynumn. bonbluasi ero 4acTb NOCBsILLEHA UHCTUTYLMOHANbHbIM Me-
XaHM3MaMm, ONMCcaHuIo HapyLIEH U X CybbekTaM, a Takke YCTpaHeHMIO NOCNeACTBUIA KOp-
PYNUNOHHBIX NpaBOHapyLLeHU. 3akoH 0653blIBaeT BCEX AOMKHOCTHbIX NNL, rOCyAapCTBEH-
HbIX YYpEeXOEeHWI N OpraHoB camoynpasneHns 60poTbCa C KoppynuMen B npeaenax CBoewn
KomneTeHunn. B gononHeHne K cnmckam OOSMKHOCTHBIX N, KOTopble MOryT 6bITb NpuBne-
YeHbl K OTBETCTBEHHOCTU 32 KOPPYNUMOHHbIE MPaBOHAPYLUEHUS, U K MEPEYHIO TUNOB NoBe-
AeHnsa B 3aKOoHe COAepXUTCHA onmncaHue Heckornbkux mep no 6opbbe ¢ koppynumen. Itu
Mepbl OXBaTbIBAOT ONpeferieHHble acnekTbl AeKnapupoBaHUS akTUBOB, OrpaHUYeHUn B
CBSA3K C nogapkamu, npeaynpexaeHns KOHMNMKTa MHTepecoB 1 3alnTbl OCBELOMUTENEN.

MpuHaTue 3akoHa «O 6opbbe ¢ koppynumern» B 2004 r. NONOXUIIO HaYano LeneHanpae-
neHHbIM yeunuam no 6opbbe ¢ koppynuuen B Asepbargxare. B 2004 r. Bnactu paspabo-
Tanu 1 3anycTunu nepBbi TpeXneTHU nnaH aencteun no 6opbbe ¢ koppynumen. C Tex
NOp aHTMKOPPYMNUUOHHbIE MePbl peanusylTcs B (popmaTe COrfacoBaHHbIX CTpaTernn u
nnaHoB gencteun [21]. CTpaTernm onucbIBalOT KOHLUENTYyanbHble BONPOCHI U NOAXOAbI, a
TaKxe yCTaHaBNMBAIOT CTaHA4aPTbI U LenK, a KOHKPeTHbIE NaHbl, HanpaBneHHble Ha JOCTU-
XeHue uenen n cobniogeHne CTaH4apToB, M3MOXKEHbI B NnaHax gencTtBui. lNMnaHbl gen-
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CTBUIN CHOPMYSIMPOBaHbI B hopMaTe KOHKPETHbBIX Mep, nokasaTtesien ahPeKTUBHOCTU, KOM-
NeTEHTHbIX yypexaeHuh n cpokoB. OB30p aHTUKOPPYMNLMOHHBIX CTpaTernin u nporpamm
nponuBaeT CBET Ha Npobnemy AanbHenwero onpegeneHnsa koppynuuu. B nepmnog 2004-
2018 rr. B AsepbargxaHe 6binin opmumanbHO NPUHATLE U peanu3oBaHbl ABE aHTUKOPPYN-
LWNOHHbIE CTpaTerMm n 4YeTblpe aHTUKOPPYMUMOHHBLIX MnaHa Aencteui. [pu aTom Bractu
MCNONb30Banu SOCTWXEHNS U NepeAoBOMr ONbIT NPOLWSbIX NeT U 06beaUHUNN pasnuyHbIe
MHUUMATUBbLI NPaBUTENbCTBA, rpaXaaHCKoro obliectsa U MeXayHapOAHbIX 3auHTEpPeco-
BaHHbIX CTOPOH B €AnHbIN npouecc. B pamkax mexaHmama o63opa ocyliectBneHns KoHBeH-
unun OOH npoTuB Koppynuuun 6biNo yKkasaHo, YTO aHTUMKOPPYMNUUOHHbIE CTpaTermn mMoryT
obecneunTb BceobbeMNOLWME NONUTUYECKME PAaMKN AN AENCTBUNA, KOTOPbIE rocyaapcTBa
OOJIMKHbI NpeanpuHATL B 6opbbe ¢ Koppynunen n eé npeaynpexgeHun, n Moryt 6biTb no-
NEe3HbIM MHCTPYMEHTOM ANA MOBUnIM3aumm 1 KoopanHaumm ycunuim n pecypcos [22; ¢.15].
[enctBntenbHO, aHTUKOPPYNUUOHHbIE cTpaTernm B AsepbarigxaHe, 0CO6GeHHO NpoLece nx
KONNeKTMBHOM pa3paboTku, LUMPOKOE BOBMEYEHWE rpagaHCcKoro obuiecTBa B M3yveHue
APPEKTUBHOCTU U MOBbLILLEHNE OCBELOMISIEHHOCTH, a TaKkKe NonMTuyeckas nogaepka Ha
CaMOM BbICOKOM YPOBHE Oblfiv NpU3HaHbl B MEXAYHAPOAHbBIX OTYETax NporpecCcuBHbLIMU 0-
cTwxkeHnamn [23; c.23]. lNpuBeaéHHLIN HMXKE aHann3 He HauerneH Ha uamepeHune adpek-
TMBHOCTW CTpaTerMm ¢ no3vunm Ux Bo34encTBus, OTBETCTBEHHOCTU, yd4eTa pearbHbIX puUcC-
KOB, MPOCTOTbl U PEanMCTUYHOCTU C TOYKU 3PEHUS UX Lenen; n Nnpu 3TomM OH He AaéT npea-
CTaBrneHue o npouecce nx opmMynmpoBaHus, obHapogoBaHUS M MOcneayLwero nepe-
CMOTpa, TO €CTb O KPUTEPUSIX, NPEAYCMOTPEHHbIX ANA U3MEePEHNa NpaBUIIbHON aHTUKOP-
pynuUUoOHHOW NonuTuKK [24].

MepBbIi HaunoHaneHbIN NnaH npoTusogencTena koppynumm Ha 2004-2006 rr. [25] 3Ha-
MEeHyeT 3aBepLueHne cpegHero nepuoga TpaHcgopmaummn yrorioBHO-NpaBoBOro onpeaene-
HUS1 KOPPYNLMOHHBIX NPECTYNMEHMI U NO CYTU AOBEAEHMSA NPABOBOro pernaMmeHTUpPOBaHUS
NPOTMBOLENCTBUSA KOPPYNUUN OO YPOBHS AEWCTBYIOLWErO YrorilOBHOrO 3aKOHOAATENbCTBa.
[OKyMEHT coCcToUT M3 ABYX YacTen: nepBasd 4YacTb YCTaHaBnvBaeT KOHLUENTyarbHYK Oc-
HOBY, CPOLHM CTpaTernyeckoMy ob63opy, a BTopasi HacTb COAEPXKUT NepeyeHb NPakTUYeCKNx
mMep. B gononHeHve K Takum BaXHbIM MepaMm, Kak (hopMupoBaHue cneunanmanpoBaHHbIX
AHTUKOPPYMNUMOHHBIX areHTCTB, NfaH AencTBui TpeboBan rapMoHM3aLmm 3akoHodaTerb-
ctBa ¢ 3akoHom «O 6opbbe ¢ koppynumen» ot 2004 r. B nnaHe gencTBUin yNOMUHANMCH
TpeboBaHNA MeXxayHapoaHbIX JOKYMEHTOB, OnpeaensowmX COCTaBbl KOPPYNLUMOHHbLIX Mnpe-
ctynneHuin. OH NpegycmaTtpmBan peanusaumnio 3TUX NOSIOXKEHUN B HALMOHANTbHOM 3aKOHO-
patenbctBe. Takum obpasom, AsepbangkaH NPUCOEANHUICA K MEXAYHAPOAHbIM U permo-
HanbHbIM MHCTPYMeHTam 60pbObl C KOppynunen 1, cnegoBaTenbHO, K PEXMMY, NpeaycMoT-
PEHHOMY 3TMMW MHCTPYMEHTaMM, BKIOYas MexaHu3Mbl 063opa, KOTopble okasanu rnybo-
KOe BfvsiHue Ha onpefeneHune KoHuenumm koppynuuu. lNnaH gencTeum amxaeTcs Ha NpuH-
LUunax 3aKoOHHOCTU, NPO3PaYHOCTN, HaA30pa 3a rocyaapCTBEHHbIMU opraHaMmu. MoCKonNbKy
OH BBE&J1 OTHOCUTESNBHO HOBOE MOHATUE KOpPYNuMn, NPULLIOCh UCMNONb3oBaTh Apyrne mns-
BECTHbIE KOHLUEeNUUN AN 3aKkpensieHns ero NpaBubHOro NOHMMaHUA, 1 B OCHOBY 3TOrO Mo-
HUMaHWA nerna UMEHHO YrofloBHO-NPaBoOBas CyLHOCTb NPOTUBOAENCTBUA Koppynuuu. o
CpaBHEeHWo C Npeablaywmnm noaxoA4oM, Korga Koppynumusa paccmaTpuBanacbh kak gopma
NPEeCTYNHOCTU, B YAaCTHOCTU Takon €€ pasHOBUOHOCTU, Kak 9KOHOMMYECcKasi MpecTynHOCTb,
B 9TOT pa3 BNacTu nonbiTanncb onpeaennte 60pbby C KOppynumMen ¢ TOYKM 3peHns obLLmnX
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OCHOB CTUMYNMPOBAHUSA 3KOHOMUKU U YIYyYLLEHUS COCTOSAHUSA agMWHUCTPUPOBAHMUSA rocy-
Aapctea. Mepbl, chopMynMpoBaHHbIE B NfiaHe AENCTBUIN, B OCOOEHHOCTU MHHOBALIMOHHbIE
KOHLeNnumn, mnsHayanbHO BBEAEHHblE B YrofIOBHOE 3aKOHOA4ATENbCTBO, ObLIM YCNEeLHOo
BHeApeHbl B 06nacTb (hMHAHCOB, rOCYAapCTBEHHOMO yNpaBneHnsa N coumnanbHO-39KOHOMU-
yeckoun cepsbl. [MoOHATME NPOTUBOAENCTBUS KOPPYNLMN PacrnpoOCTPaHUIOCh He TOMbKO Ha
NOMNOXEHNS 3aKOHOB, HO U BbINO peann3oBaHO Yepes3 COBOKYMHOCTb NPaKTUYECKUX Mep.

B pesynbTaTte peanusauum nepBoro nnaHa gencteun AsepbangxaH yupeaunn cBou cne-
LManua3npoBaHHbIe aHTUKOPPYMLMOHHbIE OpraHbl MO NPeaynpeXxXaeHnto n obecneyeHnto co-
6ro4eHnsa 3aKOHOB, B 3HA4YEeHMU COOTBETCTBYOLWMX nonoxeHun KonseHuun OOH npoTtus
Koppynunn. Komuccus no NpoTMBOOENCTBUIO KOPPYNUUK, YYpexaeHHas B COOTBETCTBUMN C
pasgenom 4.2 3akoHa «O 6opbbe ¢ koppynumern», B OCHOBHOM BbICTYNaeT B Ka4ecTBe cre-
LManu3npoBaHHOro ydpexaeHusa B obnactv npegoTepaLleHns Koppynumu, paspabaToisaeT
rocyaapCTBEHHY NONUTUKY No 6opbbe ¢ Koppynumnen, KOOPAMHUPYET AEATENbHOCTb rOCy-
AAPCTBEHHbIX yYpexaeHun B aTom obnactu. AHTUKOPPYNLMOHHOE rMaBHOE yrnpaBneHne npu
"eHepanbHOM npokypope AsepbangxaHckon Pecnybnuku, yupexxgéHHoe B COOTBETCTBUM
C pacnopsikeHnem [pesmaeHTa, SBRASETCS cneunanm3ampoBaHHbIM aHTUKOPPYMNLMOHHBIM
NpaBoOOXPaHUTESbHBIM OPraHOM, Ha KOTOPbIN BO3MOXEHbI NPaBOOXPaHUTENbHbIE (DYHKLUN
B 0651aCTV NPOTMBOAENCTBUSA KOPPYNLUK 1, rNaBHbIM 00pa3oM, yroriloBHOro paccrnenoBaHus
KOPPYMUMOHHBIX NPECTYNSIEHUA N ONepaTUBHO-PO3bICKHBIX MEPOMPUATUIA.

CoBpeMeHHbIM nepuog TpaHcopmaL My YronoBHO-NPaBOBOro ornpeaerieHnss Koppynum-
OHHbIX NpecTynneHun, Hayaswunca B 2006 r., 3HamMeHyeTcAa NaHOMEPHbIM NMPUBELEHNAM
YrofioBHO-NPaBOBOro 3aKOHoA4aTeNbCTBA B NOSTHOE COOTBETCTBUE C TpeboBaHMAMU Mexay-
HapPOOHbIX KOHBEHLMI NO NPOTUBOAENCTBUIO KOPPYNLNN COMNTACHO peKoOMeHOaunam Mexay-
HapOOHbIX 3KCNEepPTHbIX opraHusauun. Onupasicb Ha LOCTUXEHUS NO peanu3auun HOBbIX
KOHLIeNUUIM B cUCTEME yrpaBneHus, NpaBmuTenbcTBO cTpaHbl B 2007 r. npnHAno HaumoHanb-
Hyto CtpaTeruto no lNosbiweHunto NpospadyHocTu u MNMpotnsogenctamo Koppynumm. C uensto
peanu3aumm aHHoW cTpaTtermm 6binn NpUHATLI U peann3oBaHbl ABa nnaHa aencteun [26].
Bnactu nonbitanuce onpegennte 60pbOy C KOppynuuen XoTs U CBSA3aHO, HO OTAENbHO OT
NPUHUUNOB 3aKOHHOCTU, HaZ30pa, NPO3pavyHOCTU U T.4. Ha 3TOT pa3 KoHuenuust Koppynumm
paccMmaTtpuBarnach B KOHTEKCTE MPUHLMNOB Haanexawero ynpasneHusa. CornacHo knaccu-
yeckoMy OObACHEHUIO, Hagnexawee ynpasrneHme (good governance) MMeeT BOCEMb OC-
HOBHbIX XapakTepucTnk. OHO OCHOBaHO Ha LUIMPOKOM y4acTuUU, OPUEHTUPOBAHHO Ha KOHCEH-
CyC, NOAOTYETHO, TPaAHCMAPEHTHO, OT3bIBYNBO, AIPPEKTUBHO U OENCTBEHHO, CNpaBesvBo
N UHKNIO3MBHO M COOTBETCTBYET MPUHLNMNY BEPXOBEHCTBA 3aKoHa. JTOT Noaxo[ rapaHTu-
pyeT, YTo Koppynuusa ceegeHa K MUHUMYMY, MHEHUSE MEHBLUMHCTB NPUHATBI BO BHUMaHWE U
rofloca cambiX YsiI3BUMbIX B 00LLeCTBe YCnbllwaHbl Npyu NpUHATMK peeHnin. OH Takke pea-
rmpyeT Ha HacToswme n byayuwme notpedbHocTn obiecTsa [27].

Takum obpasom, nNpo3padHoCTb Obina onpegerneHa Kak obuias OCHoBa, a NpPOTUBOAEN-
CTBME KOPPYNUUKN — KaK Mepa Kapbl 3@ HeNpaBOMepHOe noBeAeHue, 3acryXusarLlee Haka-
3aHUA 1 NodaBfeHnss U3-3a HapyLleHUsi HOpMaribHOro Kypca npo3payvyHon AeATenbHOCTU
rocyapCTBEHHbIX OpPraHoB. OKCNepTu3a HOPMaTUBHbLIX MHCTPYMEHTOB, MOBbILLEHNE OCBe-
AOMITEHHOCTU U peanuaauunsa MexayHapoaHO-NPaBoOBbIX JOKYMEHTOB ObIfnin OTHECEHbI K aH-
TUKOPPYNUUOHHON cdpepe. MNMpaBooxpaHuTeNbHbIE OpraHbl 1 cyabl Obiny onpeaeneHbl B Ka-
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4YecTBe OCHOBHOM Nnatgopmbl Ans 6opbbbl ¢ KOPPYNUMENR, B TO BPEMS KaK APYrMMm rocyaap-
CTBEHHbIM y4YpexaeHusm Obifo NopyyvyeHo AencTBoBaTh B obnactn peanusauum n odbecne-
YeHust Npo3padvyHoCcTK. Hanpumep, B Lensax noBbIWEeHUs npo3padHocTu NapnameHTy, Aamu-
HucTpauun lMNMpesnaeHta n MMHUCTEPCTBY OCTULMKN BbINO NopydeHo pa3paboTaTb Haumo-
HanbHyo 6a3y AaHHbIX 3aKoHoA4aTeNbCTBa, obecnevnTb yyactTme obLEecTBEHHOCTU B 3aK0-
HoOaTenbHOM Npouecce 1 NPOBECTU U3yyeHne B 0b6nactn o60CHOBaHNA BHEAPEHNSA NHCTU-
TyTa nobbuposaHna. KabnHeTy MUHUCTPOB ObifNo Nopy4YeHo paspaboTaTb M NPUHATL Npa-
BUSia O KOHQMNKTE NHTEPECOB, NpaBunia NpogeccnoHanbLHOro NoBeaeHus.

B 2012 r. Hapsiay ¢ HaumoHanbHbIM nNnaHom aencteui no 6opbbe ¢ koppynumen Obin
Takke yTBepXaeH n HaumoHarnbHbIM NnaH AencTBUMA NO COOENCTBUIO OTKPbITOMY npaBu-
TENbCTBY. OTO NPOAOIKMIO CYLLECTBYHOLLYIO TEHAEHUMNIO. TpagvUMOHHO aHTUKOPPYNLMOH-
Hble Mepbl NpegycMaTpmBanu ganbHenwee coBepLueHcTBoBaHMe (1) 3akoHogaTenbCcTBa B
obnacTn yrornoBHOro paccneaoBaHus 1 cyaebHoro paccMoTpeHus, (2) paccMOTpeHUs Xa-
nob v 3aasneHun, (3) 4eAaTenbHOCTU CNeUnann3npoBaHHbIX aHTUKOPPYMNLMOHHBIX OPraHos,
(4) perynupoBaHusi rocyaapCTBEHHOMN CryX0bl M Apyrie oTpacnesBbliX BUAOB AEATENbHOCTMU.
OHun Takke oxBaTuUNM CPeacTBa U MHCTPYMEHTbI Ans obecneyeHns NpogeccnoHanbHoro
noBeAeHus1, npefoTBpaLLeHNss KOHGNKTA NHTEPECOB M CUCTEMHbIX HapYLLUEHWU, TaKMX Kak
NpenaTCTBOBaHWE NpeanpuvHMMATENbCKOM OeATENbHOCTM B KOHTEKCTe 60pbbbl ¢ Koppymn-
uunen. [NpaBUTENbLCTBO NPOAOIMKANO pasrpaHuyeHne Mep, CBA3aHHbIX C NPO3PaYvyHOCTbIO, Ny-
TEM POPMMPOBaHNA YHUBEPCanbHbIX CpeacTB. KoHuenums Koppynuumn nonyvmna ganbHemn-
lee pas3suTne B 06n1acTn cepb&3HbiX HapyLUEHUA KOHMIMKTA MHTEPECOB M NpaBui Npo-
dreccnoHanbHOro NOBEeAEHNS, a TakKe YroNOBHbIX NPaBOHAPYLLEHUNA.

B panbHerwem BnacTn Bo3gepanucb OT NPUHATUSA OTAeNbHOro nnaHa 6opbbbl ¢ Kop-
pynuuen n orpaHmymnnu mepbl no 6opbbe ¢ koppynumen rnason HaumoHaneHOro nnaHa aemn-
CTBWMI NO NOOLLPEHNIO OTKPLITOro npasutenscTsa Ha 2016—2018 rr. [28]. N3 aToro cneayer,
4YTO ObINIO NPUHATO PELLUEHNE O COCPEAOTOYEHNUN OCHOBHbLIX YCUININ MO NPOTUBOAENCTBUIIO
Koppynuun B 06nacTtu yronoBHOro UM agMMHUCTPaTMBHOIO nNpasa. B To Bpewmsi, Kak HEKO-
Topble obnactn, oxeaTbiBaemble [1naHOM AENCTBUA, OTHOCATCHA TONbKO K NogaepKke OT-
KpbITOro npaBuTesibCTBa, Apyrve xe cdepsbl, TPaOULUNOHHO paccMaTpuBaeMble Kak aHTu-
KOPPYNUMOHHbIE, TAKKE pacCMaTPUBAOTCS KaK YCUIUS, HanpaBeHHbIe Ha AOCTUXEHNE Lie-
nen OTKpbITOro npaBuTenbcTBa. K nepBbiM OTHOCATCA Takue Mepbl, Kak ynydlleHne anek-
TPOHHbIX YCIyr 3a CYET BO3MOXHOCTEN U MCMNOSb30BAHUA nopTana 3feKTPOHHOro npasu-
TenbCTBa, COKpaLLEHNE KonmMyecTBa ouLmnanbHbiX JOKYMEHTOB 1 cepTudmkatos, Tpebye-
MbIX FOCYAApPCTBEHHbIMU Y4YpexaeHUsIMW, COBEPLUEHCTBOBAHME METOOOB 3MEKTPOHHbIX
nnaTexen; obecnevyeHne gocTtyna K MHdopmaumm NocpeacTBoM AEeATENbHOCTU nHdopma-
LMOHHOro oMbyacmeHa, pa3paboTkm MOBUITbHBIX BEPCUIN CAaWTOB roCy4apCTBEHHbIX yype-
XOEeHuNn; a Takke obecneyeHme yyacTnsa obLLEeCTBEHHOCTUN U rpaxgaHckoro obwecTtsa ny-
TeM popmupoBaHmst NNaTtopMbl rpaxxgaHcKoro obwectsa, PUHAHCMPOBAHNA MPOEKTOB,
CO3[aHuNs rpaxxagaHCKMUX COBETOB B roCyAapCTBEHHbIX ydpexaeHusax. [JanoHenwee coBep-
LLUEHCTBOBAHWE 3akoHoaaTenbHON 6a3bl gaHHbIX; obecnevyeHne MHAHCOBOW MpPO3payHo-
CTW, B TOM Yucne u nybnmkaumsa rogoBoro otyeTa 06 MCnonHeHNn rocygapCTBEHHOro Ooa-
XeTa, MHpopMaLmMKn 0 rocyaapCTBEHHbIX 3aKynkKax BL0aKeTHbIMWU OpraHn3auusaMm nepeLunm
B 0611aCTb NPO3PavYHOCTU 3a CHET NPUMEHEHUSA HOBbIX MHCPOPMALMOHHBIX TEXHOOTMIA MpK
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OCYLLIECTBNEHNN rOCYAapCTBEHHOIO (OPMHAHCOBOIO KOHTPOMS U COBEPLUEHCTBOBAHMUS 3rekK-
TPOHHOrO KOHTpons. MNMpuém Ha rocyaapCcTBeHHY Criyxby n obecnevyeHne oTBETCTBEHHO-
CTu, a Takke obecneveHne NpodeccrmoHanbHOro NoBeAEHNA MyHULMNANbHbIX YAHOBHUKOB;
NOBbILIEHME OTBETCTBEHHOCTU B 4YaCTHOM CEKTOpe, BKIYasi Mepbl, HanpasBfieHHble Ha
obecneyeHne cTaH4apTOB NPO3PaYHOCTH, ATUKM N NOAOTYETHOCTU, a Takke pa3paboTka u
npuHATUe 3akoHonpoekTa Kogekca KoHkypeHuun 6binv BKITHOYEHbI B CMUCOK MEPONPUATUN
No nogaepXke OTKPbITOro npaeBuTernbCcTBa. [lpuMeyaTensHO, YTO KpaeyrofibHbiIM KaMHeM
pedopMbl YrOfIOBHOIO npaBa CTann CMAryeHue OTBETCTBEHHOCTUM U AeKpUMUHanmnsauus
9KOHOMWYECKMX HapyLLUEHWI B YaCTHOM cekTope. [NpakTuka otkasa OT nniaHoB Mo pa3paboTke
OTAENbHbIX aHTUKOPPYNLUMOHHBIX CTpaTerni, 6bina NpoaormkeHa ¢ NPUHATMEM HOBOrO MnaHa
Hencteuin no Mopaepxke OTKpbITOro MNMpasutensctea Ha 20202022 rr.

3aknroyeHue

B Bonpoce npotuBoaencTema koppynuumn AsepbangxkaH peanusoBan mogenb KoHBeH-
unn OOH npoTumB Koppynuun ¢ y4€TOM 0COGEHHOCTEN CBOEN NPaBOBOM CUCTEMbI U Tpaaun-
unin. laHHas mogenb He npegycMaTpuBaeT 3akpensieHne nNoHATUA koppynuuu. MNpun aTom
onpegenseTcsa nepeyeHb YyronoBHbIX NPaBOHaPYLLEHUIN, KOTOPbIE NPUHATO CHUTATb KOPPYnN-
LUWOHHBLIMW. [1pUHATME Mep NOo onpeaesieHno Koppynuun Ha 3aKkoHo4aTeNbHOM YPOBHE He
CUNbHO M3MeHWNo 3TOoT noaxon. Kak n B KoHBeHUMn, cocTaBbl NnpecTtynneHuii, 0603HayYeH-
Hble KaK KOpPPYMNUWOHHbIE, CTanu onpeaensiowmmm B JanbHenwemM onpegeneHnn mep no
NpoTMBOAENCTBUIO Koppynumu. CTapT B peanu3auun MHOrooTpacneBbliX aHTUKOPPYMNLMOH-
HbIX Mep 3HaMeHyeTCH Havyarnom o4yepeHOoro atana B peanusaunmn yronoBHO-NPaBOBbIX aH-
TUKOPPYNUUOHHLIX pedopM. BBegeHne B aencreme HoBoro YrornosHoro Kogekca, npegy-
cMaTpuBaloLLEero CUMMETPUYHYIO KpUMUHaNu3auuio Koppynuuu B YacTHOM CeKTope, a
TaKke Hayano npuvBedeHUs MOMOXEHUA YrofloOBHOIMO 3aKOHOA4ATenbCTBa, OnpeaensoLmx
YrOflOBHYI0 OTBETCTBEHHOCTb 3a KOPPYMNUMOHHbIE MpPaBOHApYLUEHUsl, B COOTBETCTBME C
MeXAYHapOAHbIMU MHCTPYMEHTaMU OnpeaensioT Hayano 3TanoB NPOTUBOAENCTBUS KOpP-
pynuumn, obnactb 1 chepa oxBaTa KOTOPbIX MOCTOSAHHO MeHsieTcs. Ecnv B HavanbHbIX 3Ta-
nax cgepa 60pbbbl C KOppyNUMEn MMena TEHAEHLUMIO POCTa U OXBaTbiBana nNpakTM4ecku
BCE KNIOYEBbIE OTPaACcnu perynnmpoBaHns COLManbHO-9KOHOMUYECKON OeATeNbHOCTH, TO C
TeYeHNeM BpeEMEHN MHCTUTYTbI NPO3PaYHOCTU U JOMKHOrO yrpaBfieHnsa Hayanu urpaTb 60-
nee CyLeCTBEHHYIO poSib B 3TOM MNpoLecce, He B MeHbLUeNn cTeneHn brnarogaps pacTtywmm
mMacwTabam NpMMEHeEHNsST HOBbIX MHAPOPMALMOHHbBIX TEXHOMOMMIA N Yy4aCTUIO rPaXKaaHCKOro
obLecTBa B BONPOCax rocy4apCTBEHHOMO ynpaBreHus.
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ERMONISTANIN AZORBAYCANA QARSI TORSTDIYi
BEYNSLXALQ CINAYSTLARIN
QIYMOTLONDIRILMASIND® VO iSTINTAQINDA
PROKURORLUGUN ROLU

Xiilasa

Magalada Ermanistanin Azerbaycana garsi otuz ile yaxin davam edan tecavizi natice-
sinda toradilmis beynalxalq cinayatlerinin giymaetlendiriimasinda va istintaginda prokurorluq
organlarinin rolundan bahs olunur. Qeyd olunur ki, téradilmis beynalxalq cinayatlorle
alagadar olarag Ermanistanin beynalxalg masuliyyate cealb olunmasi tGg¢ln vahid huquqi
konsepsiyanin miayyan olunmasina ehtiyac vardir. Bu konsepsiyanin iglanib hazirlanmasi
va arsaya gelmasinda prokurorlug organlarinin Uzsrine olduqca ciddi yuk dusiur. Vahid
hiqugi konsepsiyanin magzinda criminal niyyatin tahlikali névleri olan ve beynalxalq birlik
terafinden beynalxalq cinayst kimi taninan tacaviiz, soyqirim, insanliq aleyhina cinayatler ve
muhariba cinayatleri ile bagli masuliyyastin labidltiyl ve shamiyyasti durmalidir.

Acar sozlar: beynalxalq hiiquq, beynalxalq cinayat hiququ, beynalxalg humanitar hiiquq,
beynalxalq cinayatlar, universal yurisdiksiya, soyqirim cinayati, Azarbaycan Respublikasinin
Cinayat Macallasi, vahid hlquqgi konsepsiya, Ermanistanin tscavizkar niyyasti, BMT
Tahllkassizlik Surasi, Beynalxalq Cinayst Mahkemasi.

Ermanistanin otuz ile yaxin davam edan tacavizi naticesinde Azaerbaycan xalqina qarsi
beynalxalq cinayatlar tératmis tegsirli sexslarin cinayat masuliyystine calb edilib cazalan-
diriimasi isinds prokurorlug organlarinin faaliyyati va rolunu tahlil etmazden édnce, mévzunun
mahiyyati ile birbasa slagays malik olan bir sira prinsipial shamiyyatli masalelara aydinliq
gatirmayi magsada muvafiq hesab edirik. Hamin masalaler asasan beynalxalq hiquq po-
zuntusunun xdsusi tahlikali névi olan beynalxalg cinaystin miayyenliyi, bu cinayatlare
tatbiq olunan universal yurisdiksiya prinsipinin sartleri, hamin cinayaetlera gora fordi cinayet
masuliyysti ve ddvletin beynalxalg hiqugi masuliyysti arasinda alaganin mévcudlugu ile
baghdir. Sadalanan masalalerin kompleks tahlili va aragdiriimasi Ermanistanin Azarbaycan
xalgina qarsi tératdiyi beynalxalq cinaystlare gére hamin dévlatin 6zlnun, taqgsirli sexslarin,
isgal olunmus erazilarimizde qanunsuz iqtisadi fealiyyatle mesgdul olmus xarici ddvlatlarin
haquqi ve fiziki saxslerinin beynalxalq hiqugqi, cinayat hiiquqi ve mulki hiqugi masuliyyste
colb edilmasi isinda vahid hiqugi konsepsiyanin musyysn edilmasina téhfe verilmasi
maqsadi dagsiyir.

Beynalxalq cinayat - ayri-ayri dévlstlerin hiiquq va ganuni manafelarini, beynalxalq se-
viyyada taninmis insan huquglarini kobud ve ya kutlavi sekilde pozan, hiquqi terkibi
beynalxalg hiquq normalarinda misayyan olunmus beynalxalq hiiquga zidd emala deyilir
(4,s.202). Beynalxalg hiquqda, daha daqiq ifade etssk beynalxalq cinayst hliququnda
beynalxalq cinayat adi altinda insanliq aleyhina cinayatler, mihariba cinayatleri, soyqgirim va
tecaviz cinayati basa dusulir ve bu esmalleri diger beynalxalqg hiquq pozuntularindan,
masalan, beynalxalq xarakterli cinaystlardan farglandirmak tg¢ln (insan alveri, ganunsuz
silah alveri, terrorgulugun maliyyalesdiriimasi va d.) prinsip etibarila bir-birina yaxin olan
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terminlerden — ciddi cinayatlar, silh va bageriyyatin tahlikasizliyi sleyhina cinayatlor, bltlin
beynalxalq birliyin narahatligina saebab olan an ciddi cinayetler, beynalxalq hiquq Uzra
cinayatlar, beynalxalq cinayatler va diger bu kimi terminlerdan istifads olunur (14,p.587; 15,
p. 4; 13,s.6). Eyni zamanda hlquqg adabiyyatinda (11,s. 38-39) va rasmi beynalxalq hiquqi
aktlarda (18,p.469; 16,p.2) vurgulanir ki, emalin beynalxalq cinayat hiiququnun tasiri altina
dismasi G¢ln Ug sertin olmasi vacibdir: birincisi, o ferdi cinayat masuliyyatine sabab olmali
va cezalanmali olmalidir; ikincisi, bele masuliyyeat miayyan edan normalar beynalxalq
hiququn sistemina daxil olmaldir; dgdinciisd, amalin milli ganunvericilikde cinayat kimi
muiayyan olunub-olunmamasindan asili olmayaraq, o cezalanmali olmalidir.

Beynalxalq cinayatlerin ilk defs olaraq siyahisi Nirnberq Beynalxalq Cinayat Tribunalinin
Nizamnamasinda verilmisdir ve orada hamin cinayatler mivafiq olaraq: a) stilh sleyhina ci-
nayatlers; b) miuhariba cinaystlerina; c) insanliq sleyhina cinayatlare bdlinurdl. Soyqirim
cinayetinin qarsisinin alinmasi ve cazalandirilmasi haqqinda 1948-ci il tarixli BMT
Konvensiyasinin gabulundan va quivveya minmasindan (1951-ci il) sonra soyqirim (genosid)
cinaysti de mustaqil beynalxalq cinayst kimi sadalanan klassik beynalxalq cinaystler
dairesina daxil edilmisdi. Hal-hazirda beynalxalq cinayatlerin terkiblari, xtsusile muhariba
cinayatlerinin va insanliq aleyhina cinayatlarin n6v bildiren terkiblari Yuqoslaviya ve Ruanda
beynalxalq cinayat tribunallarinin Nizamnamslerinde ve daha sonra permanent (daimi)
asasda fealiyyat gdstoran Beynalxalq Cinayst Mahkemasinin 1998-ci ilde gabul edilmis
Statutunda daha da genislandirilmis ve daqiglesdirilmisdir. Eyni zamanda, yuxarida sada-
lanan beynalxalq cinayatlar Azerbaycan Respublikasi da daxil olmagla, dinyanin akseriyyat
Olkalerinin cinayat qanunvericiliyina transformasiya edilmisdir. Tabii ki, bu cinayatlarin ister
beynalxalq hliqugi aktlarda, isterse de milli cinayst qanunlarinda gadagan olunan amal kimi
kriminallasdiriimasinin asas sababi hamin amallarin yus cogens (imperativ) normalarda
tosbit olunmus dayerlere ve maraglara (sulh, tshlikssizlik, smin-amanliq, insan ve
vatandasin hiiquqg ve azadliglarini gorumaq) qasd etmasi ile baglidir. Mahz bu amil nazeara
alinaraq hamin cinayatlera qarsi mubarize beynalxalq birliyin yekdil razihdr asasinda uni-
versal yurisdiksiyanin tasir dairesine daxil edilmisdir. Bununla bagli beynalxalg hiiquqgsinas
alim K. Randal qeyd edir ki, beynalxalq cinayatlar 6zlerinin mustasna agirhdi ve ciddiliyi ile
xarakterize olunan pozuntulardir ve bu meyara asaslanmagla istanilan har hansi bir dévlet
bu cinayatleri tératmakds ittiham olunan gaxsleri taqib etmak lGc¢ln 6z tagabbuslerini va
iradelerini ortaya qoya bilerler. Ona goére ki, bu cinayatlerin tdradilmasi fakti universal
narahatlig doguran problemdir va bu da hamin amallari téretmekda tagsirlandirilen saxslerin
tegib olunmasi ve mahkama organina gaetiriimasi tGc¢ln asas sebab hesab olunur (17,p.785-
788). Qeyd olunan fikirden goérindiyt kimi insanliq sleyhine cinayatlera, muhariba
cinayaetlerina, soyqirim va tacaviz cinayatine gére muhakima yurisdiksiyasinin hayata
kecirilmasi U¢ln asas sart, - téradilmis emalin xarakteridir. Bu prinsipial middaa Universal
yurisdiksiyaya dair Prinston prinsiplarinin | Prinsipinda de 6z tasbitini tapib. Orada vurgulanir
ki, universal yurisdiksiyanin alagesi cinaystin bas verma yeri, sibhali saxsin, cinayati
tératmis saxsin va ya zarar ¢akmis soexsin vatandasliq mansubiyyati ile deyil, birbasa cina-
yatin xarakteri ile baglidir (19.p,28-29). Azarbaycan Respublikasinin qlivvads olan Cinayaet
Macallesinin 12.3-cii maddasi da bu prinsipe séykanir ve orada geyd olunur ki, stlh ve in-
sanliq eleyhina cinayatlari, miharibe cinayatlarini... ... térotmis Azarbaycan Respublikasi
vatandasglari, acnabiler va ya vatandasligl olmayan sexslar, cinayatlarin téradilmasi yerinden
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asili olmayaraq, bu Macslla esasinda cinayat masuliyystine celb edilir va cazalandirilir
(1,s.35-36). Lakin Cinayst Macallesinin 12.3-ci maddasinda soyqirim universal
yurisdiksiyaya daxil edilmis beynalxalq cinaystler sirasinda yer almamigdir. Masaloenin
hiquqgi ve siyasi shamiyyatine diqgat ¢akarak beynalxalq hiquqgstinas alim Rahim
Mammadov haql olaraq qeyd edir ki, Azarbaycan Respublikasinin Cinayat Macallasinin
12.3-cl maddasinda universal cinayast yurisdiksiyasinin tesir sferasina disan cinayatler
dairasine nadansa soyqirim cinayastinin daxil edilmamasi olduqca teassif doguran bir
masaladir ve tabii ki, Cinayat Macallasinda bela geyri-mUayyanliyin davam etmasi bu cina-
yatin universal cinayat yurisdiksiyasinin tasir sferasina aid olmamasi kimi skeptik yanasma-
lara revac vermis va eyni zamanda, xalqimizin tarixinde kadarli sehifs agcmis Xocali facie-
sinin soyqirim kimi taninmasi isina hiiquqgi angal tératmisdir (5, s.104-105).

Beynalxalq cinayatlere goéra tagsirli sexslarin fardi cinayat masuliyystinin miayyen edil-
masinda ahamiyyatli addim ilk defe 28 iyun 1919-cu ilde | Dinya miharibasinin qurtarmasini
resmilasdiren Versal silh migavilasinin gabuluna tasadif edir. Homin Migavile asasinda
Belcika, ingiltere, Rusiya ve Fransa hékumeatlerinin yaratdiglar xiisusi istintaq Komissiyasi
Almaniya tarafinden miharibs adat ve qanunlarinin kitlavi sakilde ve kobud pozulmasi fak-
tlarini agkara cixardi ve alman imperatoru Il Vilhelm Hohencoller da daxil olmagla bu
amalleri tératmakde tagsirli bilinen gexslerin, yani harbi cinaystkarlarin cazalandiriimasi
Ucuin xtsusi mahkamanin tasis edilmasinin vacibliyi gindema gatirildi. Komissiyanin yekun
hesabatinda tacavizkar - dévletlar (Almaniya, Avstriya, Turkiye, Bolgaristan) terafinden
téradilmis emaller iki kateqoriyada birlasdirilmisdi: 1) miharibani hazirlama ve basglama; 2)
girov géturilmus saxsleri 6ldirma, zorlama, zaharli qazlardan istifade etmakla mulki shalini
va harbigileri girma, dévlat ve ya sexsi amlaki mahv etma ve talama kimi cinayat tarkiblarini
6ziinds aks etdiren miuharibe ganun va adatlarinin gasden pozulmasi. Versal silh miqavi-
lasinin 227 (2) -ci maddesine miivafiq olaraq ABS, Béyik Britaniya, Fransa, italiya ve Ya-
poniyani tamsil edan 5 hakimden ibarat tarkibde Mahkemsa tesis edildi. Eyni zamanda, silh
muqavilasi muttefiq élkalars 6z mahkamaleri tarafinden miharibe qanun va adatlarinin po-
zulmasina géra tagsirli saxsleri mihakima etmak hliququ da vermisdir. Lakin Versal silh
muqavilasi esasinda beynalxalq cinayatlere gére formalasdiriimaga cehd edilan foerdi cina-
yat masuliyyati modeli hayata kegiriimadi ve mahkemani yaratmaqg mimkuin olmadi. Almani-
yanin ke¢mis kayzeri Niderland hékumatinden siyasi siginacaq aldigi G¢iin onun mittafiq
dovlstlera verilmasindan imtina edildi va bunun naticesi kimi Versal silh mugavilasinin
muddealari hayata kegirilmamis galdi (12, s.6).

Beynalxalq cinayastlarina géra fardi cinayst mesuliyysti yalniz Il Diinya miuharibssinden
sonra alman va yapon militaristlerini cezalandirmagq tgun tesis olunmus Nurnberq ve Tokio
beynalxalq cinayet tribunallarinin timsalinda hayata kegirile bildi. ©slinda galib dévlstlarin
moahkamasi kimi ¢ixis etdiyina ve yalniz bir tarafin (magdlub olmug Almaniyanin ve Yaponi-
yanin) tératdiyi cinayatleri arasdirdigina baxmayaraq, hemin tribunallarin Nizamnamalari ve
konkret isler Uzre goabul etdikleri hékmleari beynalxalq cinayatlerin terkib Unsurlarinin for-
malagmasinda va beynalxalq ferdi cinayat masuliyyatinin reallagsmasinda miuhium rol oynadi,
ilk defe olaraq fiziki sexsler beynalxalq cinayst mahkema organi tersfindan beynalxalq
hiquq normalari esasinda muihakima olundular. Muiasir dévrde beynalxalq cinayatler
tératmis tagsirli sexslerin muhakima edilib cazalandiriimasinda ke¢gmis Yuqoslaviya ve Ru-
anda Uzre ad hoc beynalxalq cinayat tribunallarinin, habels universal yurisdiksiya asasinda
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milli mahkamalerin va daimi asasda fealiyyat gbésteren Beynalxalq Cinayst Mehkamasinin
rolu daniimazdir.

Lakin beynalxalg hiiquq beynalxalq cinayatlara gdra taqib etma ve mihakima yurisdik-
siyasini daha ¢ox ddvlstlerin 6z tizarina bir 6hdalik kimi qoyub. Bels bir 6hdalik ham muvafiq
doévletin gosuldugu beynalxalg miqaviledan, hem da beynalxalg hliiquqi adatdan irali gale
bilar. Bu giin beynalxalq cinayatler kimi taninan miharibs cinayatlerinin, insanliq sleyhina
cinayatlarin, tacaviiz cinayatinin va soyqirim cinayatinin tarkib Gnsurlarinin formalagsmasi ta-
rixi baximdan dévlatlarin praktikasina sdykanmakla sonda opinio juris (hiiqugi macburi) sta-
tusu alde etmisloer. Masaloan, indinin 6ziina kimi Soyqirim cinayatinin garsisinin alinmasi ve
cozalandiriimasi haqqinda 1948-ci il Konvensiyasini Azerbaycan Respublikasi daxil
olmagqla (1996-ci ilde) cami 141 dovlst ratifikasiya edib. Bu o demakdirmi ki, diinyanin 50-
don artig dovlsti soyqirim cinayasti tératmemak, soyqirim aktlari tdretmis saxslarin
cozalandiriimasini temin etmak va s. kimi beynalxalq éhdaliklardan azaddirlar? Slbatts ki,
yox. BMT Beynalxalg Mahkamasinin Soyqirim cinayatinin garsisinin alinmasi va cezalandi-
rilmasi hagqginda Konvensiyaya geyd-sartler haqqinda is (zre maslehat xarakterli Qararinda
(1951), Soyqirim cinayatinin garsisinin alinmasi ve cezalandiriimasi haqqinda Konvensi-
yanin tetbiq olunmasi haqqginda is Gzra (ilkin etirazlar marhalesinda) Qerarinda (1996), Bos-
niya ve Herseqovina Yuqoslaviyaya qgarsl is Gzre Qararinda (1996), sonra ise Yuqgoslaviya
Beynalxalq Cinayaet Tribunali Kristig isi Uzre Qararinda (2001), Ruanda Beynalxalq Cinayat
Tribunali Akayesu igi Uzro Qerarinda (1998) 1948-ci il Konvensiyasinin asasinda duran
muiddaalari beynalxalq adat htiqugunun bir hissasi kimi tanimigdir.

Qeyd olunanlardan gérindiyld kimi beynalxalg hiquq ddvlete beynalxalq cinayaetlerle
mubarize iginda genis hiquqi imkanlar taqdim edir va eyni zamanda onu tesviq edir ki, do-
vlatin mahkama ve prokurorluqg, habels diger hlqug-muhafizs ve xususi xidmat organlari bu
cinayaetleri téretmis tagsirli sexslarin masuliyyate celb edilib cazalandiriimasinda aktiv
sokilds istirak etsinlar. Sebab ise beynalxalg cinayatlere géra muhakima yurisdiksiyasini
hayata kegciran ve hal-hazirda daimi esasda faaliyyat géstaran Beynalxalq Cinaysat Mahka-
masinin komplementarliq prinsipi (tamamlayici ve yaxud subsidiar) asasinda faaliyyet
g6stermesidir. Beynalxalg Cinayst Mahkamasi milli cinayat adliyys organlarina minasibatda
dérdincu instansiya mahkamasi deyil. Yani Mehkama 6zinin predmet yurisdiksiyasina
daxil olan cinayatlarin teqibi va istintaqinin hayata kecirilmasi baximindan dévlstlere mina-
sibatde subsidiar rola malikdir. Basqa so6zls, Statutda nazerds tutulmus cinayetler tzre
muhakima icraatini hayata kegirmak vazifasi ilk névbada ddvlstlarin tGzarina distr. MUmkUun-
stz hallarda ise dovlet komplementarliq prinsipine istinad etmoekle muihakima
yurisdiksiyasini Beynaelxalq Cinayat Mehkemaesina 6tura biler. Hiquqg adabiyyatinda vurgu-
landigi kimi komplementarliq prinsipinin magsadi beynalxalq cinayatlar Uzerinds ragabat so-
raitinde olan birden gox muhakima orqanlari arasinda tarazligi temin etmakdir. Beynalxalq
Cinayat Mahkamasi baximindan bu tarazliq, dévletdaxili mihakima mexanizmlarinin Us-
tunluydnd temin etmak gertile, raqabat aparan bu qurumlar arasinda prioritetliyi miayyen
etmak magsadina xidmat edir (9, s.181; 20,p.19-20; 21,p.123). Masaleys muasir dévrin si-
yasi ve hlquqi realliglari mistavisinden yanasgsaq, dévletdaxili mexanizm beynalxalq cina-
yotlera goéra tagib etme ve mihakima yurisdiksiyasinin (masalan, stbutlarin toplanmasi ve
giymatlendiriimasi, tagsirli sexslerin vaxtinda askar edilib cezalandiriimasi néqgteyi-nazrden ve
s.) daha tekmil varianti hesab olunur. Tabii ki, en son mimkinsizlik halinda beynalxalq cinayat
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adliyya mexanizmlerina (ad hoc beynalxalq cinayat tribunalinin yaradilmasina cahd, Beynalxalq
Cinayat Mahkamasinin yurisdiksiyasinin taninmasi) miracist etma istisna taskil edir.

Ovvalde vurgulandigi kimi, beynalxalq cinayat fardi cinayst masuliyysti doguran ve caza-
lanmali olan amaldir. Lakin bu bir danilmaz faktdir ki, beynalxalq cinayat hiququnun muiay-
yanlagdirdiyi ve tbéradilmasinda taqgsiri olan saxslari cezalandirmaga calisdigi cinayatlarin
aksariyyatini beynalxalq hiiquq da dévlstler tarefindan téradilan son daraca ciddi pozuntular
kimi nazarden kegirir: bunlar dévlstlerin beynalxalq cinayatleri olub, cinayatkarlar hansi d6-
vlatin adindan harakat etmiglarse, hamin dévlet tGiciin daha agir masuliyyat dogurur. Burada
s6hbat takce soyqirimdan, insanliq sleyhina cinayetlorden, igsgencealardan, terrorizmdan
deyil, ham da muhariba cinayetlerindan gedir. Demali, bu cinayatlaerdan biri sexs gisminda
harekat edan ford tarafinden téradildikds ikiqat masuliyyat yarana biler: hemin gsexsin
beynalxalq cinayat hiiququnun quvvasi altina disan cinayst masuliyysti ve dévlatin beynalx-
alq hiququn muvafiq normalari ile tenzimlanan beynalxalq hiiquqgi masuliyyasti (6,s.35-36).
Masalan, Harbi asirlarle raftar haqqinda 1949-cu il Cenevra Konvensiyanin ciddi pozuntu-
lara gbra cazalara dair 129-131-ci maddaleri (8,s.140-141) hamin pozuntularin cinayet-hi-
quqi vasitalerin kdmayile qargisinin alinmasi Ugln xtsusi hiiquqgi rejim muiayyanlasdirmis,
eyni zamanda, bu cir ciddi pozuntular tératmeya goére istirakgi dovlstlarin beynalxalq
hiquqi masuliyyastini de tesbit etmisdir. Professor Latif Hlseynovun vurduladigi kimi
beynalxalq cinayste géra ddvlstin beynalxalq masuliyyati ve taqsirli fiziki saxslerin beynalx-
alq cinayat masuliyyati arasinda qarsiligl slaga bels bir Umumi prinsipa asaslanir ki, fiziki
soxslarin masuliyysta calb olunmasi ve cezalandirilmasi hamin ddvlatin beynalxalq hiquq
asasinda dasimali oldugu masuliyyatini istisna etmir (4,s.213).

Beynalxalq cinayst dévlatin beynalxalg cinayst siyasati ile birbasa alagays malikdir va
buna géra da bela amal téradilarkan hamin cinayati tératmis dévlet Gglin xUsusi masuliyyat
rejimi ortaya c¢ixir. Bu rejim adi beynalxalq hiquq pozuntusu téradildiyi zaman meydana
¢ixan beynalxalq masuliyyat rejiminden tamamila forglanir. Bels ki, agar birinci halda séhbaet
daymis zerarin, sadacs, 6denilmasinden gedirss, ikinci halda ise zerarin ddanilmasindan
alavs, cinayati tératmis dévlatin suverenliyinin va beynalxalg-htiquqi subyektliyinin mixtalif
cur mehdudlagdiriimasi mimkiin ola biler. Masaslen, iraqin Kiiveyts qarsi tecaviiziine cavab
todbiri olaraq TehlUkssizlik Surasi BMT Nizamnamasinin 39-cu, 41-ci ve 42-ci maddalarini
alde rehber tutaraq 6ziiniin mivafiq gatnamaesi esasinda Iraqin suverenliyinin mahdud-
lagdinimasina ydnalik bir sira tedbirlerin tetbigine raziliq vermisdir. Bunun naticesi olaraq
iraqin 6z tebii resurslarina, xiisusen, neft senayesins nazarst etmasina mahdudlasdirici ted-
bir kimi févqelade reparasiya tatbiq edilmisdir. Yoni, iraqin 6z tebii resurslarina ve igtisadi
foaliyyatine minasibatde sarancam vermak hiiququ alinden alinmisdir. Onu geyd edak ki,
févgalade reparasiya yalniz maddi zararin ddanilmasi G¢ln deyil, hemginin beynalxalq cina-
yatlarin téradilmasine kémaklik gbsteren faktorlarin aradan galdiriimasi magsadi ile da he-
yata kegirile biler. Mahz bu yanasma Azarbaycanin Ermanistana garsi edilecak iddialarinda
nazars alinmalidir.

Bela bir sual yaranir: Ermanistanin Azerbaycana gargi otuz ils yaxin davam edan teca-
vzl ve onun naticesi olaraq téradilmis cinayatlarin prokurorlug orqanlari tarefinden asasen
beynalxalq cinayatlar kimi geyds alinmasi vae istintaginin vacibliyi ne Ggtin shamiyysatlidir va
buna nail olsaq, o bize hansi Ustunllyl gazandiracaqdir ve bu prosesda vahid hiquqi kon-
sepsiyanin miayyan edilmasi vacibdirmi ?
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Tabii ki, tecavizdan zarar ¢geken doévlat kimi vahid hiqugi konsepsiyanin islenib hazir-
lanmasi Azarbaycanin maraglarinin temini baximindan olduqgca zaruri ve shamiyyatlidir. Va-
hid hiquqi konsepsiyanin formalasdiriimasi nayin ki, prokurorlug organlarinin, o cimlaedan
isgal faktlarinin giymatlendiriimasi isina calb olunmus butiin salahiyyatli qurumlarin an tmda
vozifasi olmalidir. Bunu zeruri eden asas sabab ondan ibaratdir ki, ister tacaviz naticasinde
téradilmis beynalxalqg cinayatlarle bagli, istersa de vuruimug maddi ve manavi zararle bagli
alda olunan va toplanilan stbutlarin beynalxalqg mistaviys ¢ixmasi, yani hamin stbutlarin
beynalxalg mahkama orqanlarina, beynalxalq taskilatlara, ganunsuz iqtisadi fealiyystla
masgul olmus hiquqi ve fiziki saxslarinin mansub olduglari dévlstlera teqdim olunmasi
istisna deyildir. Demali, bu prosesda vahid hiquqi konsepsiyanin ortaliga ¢ixmasi G¢tn atila-
caq batin addimlarin ardicililigina, asasliidina (hiqugi ve faktiki) nail olmaq lazimdir ve
hesab edirik ki, bu prosesin alternativi olmamalidir.

Tabii ki, bu masalalarin pozitiv halli dévletden kompleks hliquqi ve toskilati xarakterli ted-
birlerin hayata kecirilmasini talab edir. Bu kontekstda an mihim masalalardan biri — beynal-
xalq cinayatlaerle semarali mibarizenin hiquqi asaslarinin formalasdiriimasidir. Yani proku-
rorlug, mahkamsa va digar hliqug-muhafiza organlarina beynalxalq cinayatler tératmis taqgsirli
soxsleri cinayat masuliyyatina calb etmak ve cazalandirmaq Ugiin onlari taqib etmaya imkan
veran hldqugqi asaslar olmalidir. Bele hliquq asaslar gisminde Azarbaycan Respublikasinin
(AR) gosuldugu beynalxalg migavilelar (masalan, 1949-cu il MUhariba qurbanlarinin mida-
fiasine dair Cenevre Konvensiyasl va | lava Protokol; déyls aparilmasinin metod ve va-
sitalerini qadagan eden Haaqga konvensiyalari ve diger beynalxalqg hiquqi aktlar; 1948-ci il
Soyqirim Konvensiyasi va d.) ve hamin beynalxalq aktlardan cinayst, cinayst-prosessual va
diger sahavi ganunvericilik aktlarina implementasiya olunmus beynalxalq hiiqug normalari,
habela beynalxalq hUququn Gmumtaninmis normalari va prinsiplari @sasinda gabul edilmis
ganunlar ¢ixis edir. Bu istigamatde hayata kegciriloan an vacib hiiquqi islahat qiivveds olan
Cinayat Macallssi ila baglidir. Bela ki, beynalxalqg birlik terafindan beynalxalqg cinayat kimi
taninan tecaviz cinayaeti, soyqirim, insanliq aleyhina cinayaetler va muhariba cinayatleri Ci-
nayat Macallasina transformasiya edilmis va bu cinaystlere goére ciddi cazalar
muayyanlasdirilib. Yeri galmigkan, 6lkanin ganunverici orqani insanliq aleyhina cinayatlorin
va mihariba cinayatlarinin terkiblerinin transformasiyasi zamani daha ¢ox Beynalxalq Cina-
yat Mahkamasinin Statutundan yararlanmisdir, baxmayaraq ki, AR hamin Statuta qosul-
mayib. Baseri maraglarin mihafizasi ve temin edilmasi baximindan “sdlh, tahliikssizlik, in-
san hidquq ve azadliglarin qorunmasi” Cinayat Macallssinin vazifsleri sirasinda ilk yerds
gararlasan dayarlar kimi tesbit olunub. 12.3-cii maddada beynalxalq cinayatler universal ci-
nayat yurisdiksiyasinin tesiri altina digan cinayatler kimi taninir; 75.5-ci ve 80.4-ci mad-
dalerda bu cinaystlera middatin kegmasinin samil olunmamasi tasbit olunub. Lakin hamin
maddalerda soyqirim cinaystine minasibat geyri-muayyandir va tabii ki, bu ugurlu sayila
bilmaz. 2006-ci ilde beynalxalq cinayatlars gdére masuliyyst misayyan edan ganunun qivve-
sinin geriya samil olunmasi haqqinda Konstitusiya Qanununun gebul edilmasi isa vahid
hiquqi konsepsiyanin formalasdiriimasi istiqamatinde an ugurlu addim hesab edilmalidir.
Mahz bunun naticasi idi ki, Azarbaycan Respublikasinin harbi prokurorlugu 2008-ci ilde Ci-
nayat Macallesinin 103-cti maddasini 1992-ci ilds téradilmis Xocali soyqirimina retroaktiv
qaydada tetbiq etmisdir. Beynalxalq cinayat terkiblerini miayyan edan beynalxalq hiquq
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normalari 6zu icra olunmayan normalar olduguna géra, onlarin maehkemsa - prokurorluq or-
ganlari terefindan birbasa tatbiq edilmasi geyri-mimkindir. Bu barada Cinayat Macallesinin
1.3-cl va 5.2-ci maddslerinde mivafiq gadagalar nazards tutulub (1,s.28-30).

istenilon har hansi dévlet kimi Azerbaycan Respublikasinda da cinayaetin elamatlerini oks
etdiren amallerin cinayat olub-olmamagini, cinayeti téretmakds taqgsirlandirilon gexsin
tegsirli olub-olmamagini, habela cinayat qanunu ile nezards tutulmus amallari tératmakde
stibhali ve ya teqsirlandirilan saxsin cinayat taeqibinin ve midafiasinin, hiiquqi sexs barasinda
cinayat-htquqi tedbirlerin tetbiq edilmasinin hliquqi prosedurlari cinayst-prosessual ganun-
vericilikle miayyan edilir (2). Tabii ki, bu hiquqi muisyyanlik Cinayat Macallasinin XUsusi
hissesinin VII Bélmasinda nazearde tutulan beynalxalg cinayetlera de samil edilir. Nazara
alsaq ki, beynalxalq cinaystler 6ztnin ictimai tehlUkaliliyina, vurdugu zerarin hacmina va
xarakterina géra ciddi hiiquq pozuntularidirlar, mahz buna gére da bela cinayat faktlarina
g6ra prokurorluq organlari cinayat isinin derhal baslanmasi ticin harakate ke¢gmalidirlar. Ci-
nayat-Prosessual Macallanin 209.2.-ci maddasinda vurdulanir ki, ibtidai arasdirmaya pros-
essual rahberliyi hayata kecgiron prokuror asagidaki hallarda derhal cinayat isini askar
edilmis fakt Uzra baslamalidir (masalen, 209.2.1. gatl alamatlarinin izleri ilo insan meyiti
askar edildikde; 209.2.3. insanlarin kitlavi halak olmasi, yoluxmasi ve ya zaharlanmasi
alamatlari oldugda; 209.2.9. silahli giyam oldugda, hakimiyyat zorla ala kegirildikda ve ya
zorla saxlanildiqda; 209.2.10. Azerbaycan Respublikasinin konstitusiya qurulusunun zorla
dayisdiriimasi barade aciq ¢adirislar olduqgda; 209.2.11. kitlavi igtisas olduqda; 209.2.12.
toxribat ve ya terror akti téradildikda). Lakin séziigedan maddada beynalxalqg cinaystlera
gbra cinayat isinin derhal baslanmasi ile bagli middeaa yoxdur. Hesab edirik ki, bu bosluq
aradan qaldiriimahdir.

Bazi kollizion aspektlor vo middaalar istisna olmagla, Ermanistanin tecavizkar
siyasati naticesinde Azarbaycan xalqina qarsi téradilan cinayatlarin prokurorluq organlari
terafinden beynalxalq cinayatler ve beynalxalq xarakterli cinayatlar kimi giymatlandiriimasi,
geyds alinmasi va teqibi U¢lin hiqugi baza mévcuddur. Bu hiiquqi baza beynalxalq hiiquq
normalarindan, habels bu normalara asaslanan sahavi ganunvericilik aktlarindan ibaratdir.

Yuxarida goyulmus sualin digar terafi. Yoeni Ermanistanin harbi-siyasi rehbarliyinin toski-
latcihgi ve tehriki ila téradilmis cinayatlarin prokurorlug orqanlari terefindan asasan beynalx-
alq cinayaetlar kimi geyds alinmasinin zeruriliyi ona géra vacibdir ki, beynalxalg cinayatlera
gbra masuliyyatin rejimi svvelds geyd etdiyimiz kimi ikili tebiste malikdir. Mahz buna
sdykenmakle, Ermanistani tératdiyi beynalxalq cinayatlara gére siyasi va maddi masuliyyate
colb etmak olar ve tabii ki, bunun Ug¢ln kifayat qeder hiquqi asaslar vardir: bu hiquqi
asaslardan an birincisi BMT Nizamnamasinda tasbit olunmus beynalxalg hiququn asas
prinsiplari, ikincisi, Ermanistanin qosuldugu ve kobud sakilde pozdudu beynalxalq
mugqavileler, tglinctsu, Tacaviziln tarifine dair 1974-cl il Qatnamasinin middaalarin po-
zuntulari, dérdincist, BMT Tahllkasizlik Surasinin (TS) Azarbaycanin isgal olunmus sra-
zilerinin ermani silahli birlesmaleri tarafinden geyd-sertsiz bosaldilmasina dair dérd malum
gatnamaleri (822, 853, 874, 884 sayll qgatnamalar). Tesssuflar olsun ki, sadalanan
gatnamalarin heg¢ birinde Ermanistanin tacaviiz akti birbasa tasdiglenmayib. Baxmayaraq
ki, Ermanistanin tacavizkar dévlet olduguna dair kifayat gadar hiiquqi meyarlar mévcuddur.
Birincisi, bu dévlatin 6lkemiza gargi tecavizi BMT Nizamnamasinda bayan edilmis beynalx-
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alq silh ve tehliikesizliye ciddi tehlikadir. ikincisi, Ermenistanin tacaviizii naticesinde mi-
lyonlarla insan 6z ev-esiklarindan, ata-baba yurdlarindan didargin distb, daha daqiq vurgu-
lasaq, insan hiquq ve azadliglari kobud ve kitlevi gekilde pozulub. Bu ise hamin amallarin
beynalxalq cinayeat kimi giymatlendiriimasi Gi¢lin asasdir (7).

1992-ci ilden 2020-ci ile gader davam edan tacavliz naticasinds illar Gzre Ermanistan
terafinden téradilmis cinaystlerin tesnifatinin aparilmasi, yani onlarin beynalxalq cinayatler
va yaxud beynalxalq xarakterli cinaystlor kateqoriyasina aid edilmasi ve giymatlendiriimasi
bir sira obyektiv va subyektiv sebablar nazars alinmaqla, prokurorlug organlarinin ne gadaer
mirakkab bir prosesle Uzlasdiyine ayani stbutdur. Masalen, bela bir problemlarden biri
2000-ci ile gadar quivvads olmus Cinayat Macallasinda isgal olunmus arazilarde téradiloen
cinayatlerin (masalon, Xocali, Qaradagl, Agdaban, Bagli belds azarbaycanlilara qarsi
téradilmis soyqirimin) beynalxalq cinayat kimi tévsif olunmasina angal yaradan cinayaet
torkiblerinin olmamasi idi. Eyni zamanda, srazilarin isgal vaziyyati, cinayat faktlarinin, stibut-
larinin ermaniler tarefinden gasden mahv edilmasi, cinayatkarlarin cinayat masuliyystina
celb edilib mihakima olunmasinin mimkinstzllyld ve digaer faktlar da hiiqug-muhafize or-
ganlar tgtn ciddi problemler yaradirdi. Dizdir, hemin vaxtlarda artiq Yuqgoslaviya ve Ru-
andada soyqirim va beynalxalg humanitar hiiququn ciddi pozuntularini tératmekda teqsirli
bilinen saxslarin cinayat masuliyyatina calb edilib cezalandiriimasi t¢in BMT TS muvafiq
gatnamaleri esasinda beynalxalq cinayat tribunallari yaradilmisdi ve hamin tribunallarin
gerarlari asasinda formalasan presedent praktikasi o qeder da inkisaf etmamisdi ki, ona
muracisat olunsun. Hemin zamanlarda beynalxalq cinayet tératmis taqgsirli sexslerin ddvlat-
daxili mexanizm c¢argivasinda cinayat masuliyystine calb edilib cezalandiriimasi praktikasi
da demak olar ki, yox veziyyatinda idi.

Lakin butun bu gatinliklarin olmasina baxmayaraq, ermani cinayatkarlari terafinden xal-
gimiza gargi téradilmis bu agir cinayatlerin istintaqi ve onlara hiqugi giymatin verilmasi,
hamin cinayatlerin taskili va téradilmasinda istirak etmis tagsirkar sexslarin musyyenlagdirilib
mdvcud qanunvericiliys asasan cinayst masuliyyatina calb olunmasi maqgsadi ile 18 dekabr
2003-cu il tarixde Azarbaycan Respublikasinin Bas Prokurorunun, Daxili islar va Milli
tahlukasizlik nazirlerinin amri ile birga istintag-emaliyyat qrupu yaradilmisdir. Qeyd edilen
cinayatler Uzra muxtelif vaxtlarda baglanmis lakin icraati dayandiriimis cinayat isleri Uzre
icraat tezeleamakle istintaq apariimasi hemin qrupa hevale edilmigdir. Bag prokurorlugun
2005-ci il 5 may tarixli gararina ssasen cinayst isine prosessual rahbarliyin hayata
kecirilmasi harbi prokurora tapsiriimisdir.

Xocall soyqirimi ve diger cinayatlerin istintaql sahasinde samaraliliyin, davamliligin ve
hiquqi varisliyin temin olunmasi hamige 6&lkanin siyasi rehbarliyinin xususi diggat
markazinda olan prioritetlorden biri olub. Bu magsadle Azarbaycan Respublikasinin Prezi-
denti cenab ilham 8liyevin 27 sentyabr 2008-ci il tarixli seroncami ile tesdiq edilmis
Azarbaycan Respublikasi Prokurorlugunun faaliyystinin muaasirlagdiriimasine dair 2009-
2011-ci illar Ggiin Dévlet Programina muvafiq olaraq, Respublikanin Bas prokurorunun 30
mart 2009-cu il tarixli emrine ssasen, Harbi Prokurorlugun Agdir Cinaystlers dair istintaq
idarssinin terkibinde Xususi istintaq sébesi yaradiimis ve yuxarida gdsterilon cinayst
islerinin istintagl hamin sdbaya havals edilmigdir. Xtsusi istintaq sébesi 1 yanvar 2011-ci il
tarixadek CM-in 103-ct, 107-ci, 113-ct, 115-ci ve 116.0.17-ci maddalerini alde raehbar
tutarag soyqirim, insanliq sleyhina cinayatler ve mihariba cinayatleri téretmis 239 nefer,
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habele imumi cinayastler kateqoriyasina aid banditizm, gesden adam 6ldirma va diger ci-
nayatler tératmis 48 nafar, cam olaraq 287 nafer baresinds teqsirlandirilan saxs gisminda
celbetma qararlari ¢ixarib. Mehkema qgararlarina asasen, onlarin barslerinda habs gati im-
kan tadbiri secilmis, axtariglari elan edilmis, bununla bagh mivafiq senadlerin aidiyyati or-
ganlara, xususan Iinterpol-un Azerbaycan Respublikasindaki Milli Biirosuna géndariimasi
temin edilmisdir (10).

27 sentyabr 2020-ci ilden 10 noyabr 2020-ci ile gadar zaman kasiyinda bas vermis miha-
ribe zamani Ermanistanin tacavizkar harbi-siyasi rehbarliyi ve silahli qlvvaleri terafindan
téradilen cinaystlerin Azerbaycan Respublikasinin Bag Prokurorunun birbasa rehbarliyi ile
hayata kecirilan cinayat iglerinin istintaqi, bazi epizodlar istisna olmaqgla, téredilmis cina-
yatlorin coxunun beynalxalqg cinayatler oldugunu bir daha stibut etmis oldu. Buna asas veran
an mUhUm meyar odur Ki, ister Gancadse, ister Bardads, istarse da Terterds dinc milki
ahaliya, mulki obyektlara qarsi edilmis cinayat aktlari Ermeanistanin ddvlat saviyyasinda
planlasdirilan, hazirlanan, baglanilan ve aparilan tecavizkar siyasatinin tarkib hissasi olaraq
téradilirdi. Otuz ile yaxin bir middast erzinde Ermanistanin Azsrbaycan arazilerini isgdal
altinda saxlamasi fakti, - onun taecavizkar niyystine (animus aggressiois) stibutdur. Bu ci-
nayatin ictimai tehltkaliliyi d@ mahz bir ddvlatin basqa bir ddvlatin srazisini zebt etmasi va
tecavizkar amallerini davam etdiriimasinin beynalxalq hiququn “dévistlerin dinc yanasi
yasamasi” prinsipina zarbs vurmasinda ifadsa olunur (3,s. 340). Onu da geyd edak ki, niyyat
ve masuliyyat bir-biri ile bagh olan anlayislardir voe BMT TS terafinden tacaviiz aktinin
muiayyan edilmasi zamani niyyatin nazara alinmasi bu organin gararina asasli suratds tasir
g6staran muhim amil hesab edilmalidir. Ancaq biz bunu Ermanistanin isgalina dair gabul
olunmus gatnamsalerda gdre bilmadik.

Bas Prokurorlug Ermanistanin Azaerbaycana qarsi tératdiyi beynalxalq cinayatlerin bey-
nalxalg saviyyads taninmasinda, beynalxalq birliyin Ermenistanin tacavizkar siyasatine
sossiz qalmamasi istigametinde de muhim iglar hayata kegirir. Bununla bagh Bas Proku-
rorluq nifuzlu beynalxalq tasgkilatlara, qeyri-hkumat taskilatlarina, cinayatkarligla beynalx-
alqg mubariza sahsasinde six amakdasliq edan ddvlstlerin prokurorluglarina, habelsa diger
qurumlara muracistler Gnvanlayib ve habels resmi tedbirler kegirib. Tabii ki, prokurorluq or-
ganlari terefindan gdérilan butin bu tadbirloer Ermanistanin beynalxalq cinayastlera gore
beynalxalq masuliyyate celb olunmasi va cavab vermsasi istigamatinds Azarbaycanin vahid
hiqugi konsepsiyasinin miayysn olunmasina xidmat edan bir addim kimi giymatlendiriimalidir.

Md&vcud beynalxalq hiiqugi tecriibs ve konsepsiyalara séykenmakle apardigimiz tahlil va
arasdirmanin yekunu olaraq asagidaki naticalare gala bilarik:

1) Ermanistanin Azerbaycana gargi otuz ile yaxin davam edan tecaviizi naticesinda bas
vermis beynalxalq cinayetlera, deymis maddi ve menavi zararin édanilmasine, beynalxalq
cinayaetlar téretmis teqsirli sexslarin cinayat masuliyystina celb edilib cazalandiriimasina
g6ra Ermanistanin beynalxalg masuliyystinin reallisdiriimasi tU¢in vahid hiquqi konsepsi-
yanin islanib hazirlamasina ehtiyac vardir ve bu konsepsiyanin islanib hazirlanmasinda pro-
kurorluqg organlarinin Uzarina olduqca ciddi yuk disir. Daha aydin ifade etsek, Ermanistanin
beynalxalqg cinaystler mistavisinde beynalxalg masuliyysta calb edilmasi mahz nifuzlu
hiqug-muhafize orqgani kimi, - prokurorlugun gabul etdiyi gerarlarindan ¢ox asilidir;

2) vahid hiqugi konsepsiyanin magzinda criminal niyyatin tehlikali névleri olan ve
beynalxalq birlik terafinden beynalxalq cinayst kimi taninan tacaviz, soyqirim, insanliq
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aleyhina cinayatler v miuhariba cinayatlari ile bagli masuliyyastin labldliylu ve shamiyyati
durmalidir. Ona géra ki, bu cinaystler universal cinayast yurisdiksiyanin tesiri altina disan
cinayatlar (yani bu cinayatlersa gore taqib etma ve mihakims yurisdiksiyasini ham srazisinde
cinayst bas vermis dévist, istenilan dcglinci dévlet ve beynalxalq cinayst adliyys orqani)
olmagla yanasi, masuliyystin hiiquqi rejimina géra ikili tebiate malikdir, yani bu cinayatlarin
téradilmasi teqsirli fiziki sexsin ferdi cinayet masuliyyatini, beynalxalg cinayat siyasatini
hayata keciran ddvlstin isa beynalxalg hiiqugi masuliyyatini (tabii ki, beynalxalq éhdaliklarini
pozduguna géra) sertlandirir. Mahz bu yanasma Ermanistanin beynalxalq masuliyyatinin
muayyenlasdirilmasi tGgtin vacib meyar kimi gabul edilmalidir;

3) Ermenistanin beynalxalq masuliyysati onun Azarbaycana garsi otuz ile yaxin davam
edoen tacavizu ila, onun isgalciliq siyasati ile sartlendiriimalidir ve buna gbére da prokurorluq
orqanlari bas vermis cinayatlerin istintaqi zamani “niyyst” meyarina daha ¢ox Ustinlik ver-
makla téradilmis amallerin mahz beynalxalq cinayatlaer kateqoriyasina aid oldugunu sibut-
larla asaslandirmali ve tovsif etmalidirler ki, galecekda bu cinayatleri tératmakda teqsirli
bilinan saxslarin ham milli, ham da beynalxalq mihakimasi zamani sibutlar qarsi terafdan
asassiz stubhalere maruz qalmasin. Tabii ki, bu cinayatlerin aksariyysti Ermanistanin harbi-
siyasi rahbarliyinin gdsterigleri, tahrikleri ve destayi ila téradilib. Hesab edirik ki, bu bir
danilmaz faktdir;

4) kriminal niyyat meyari nazara alinmagla, Ermanistanin otuz ile yaxin davam edan
tecavizkar siyassti zamani téradilmis cinayatleri prokurorluq orqanlari tarafinden istintaqi
aparilmis ve hal-hazirda aparilan cinayatleri goesd obyekti, tahliikalilik deracesi, xarakteri va
diger meyarlarina asasan serti olaraq U¢ kateqoriyada tesniflesdirmak olar: a) beynalxalq
cinayetlar; b) beynalxalq xarakterli cinaystlar; c) adi dmumcinayat terkibli emallar.

Beynalxalq cinaystler kimi taninan ve Azarbaycan Respublikasinin Cinayst Macallasine
transformasiya edilmis terkibler Gzra: Xocall soyqirimi Gzra - 103-ci madds; shalini de-
portasiya etma va ya macburi kd¢lirma - 107-ci madds; isgance - 113-cii madda; muhariba
ganunlarini va adatlarini pozma — 115.2.-ci madda; zorlama, cinsi kélalik, macburi fahisalik,
macburi sterilizasiya, macburi hamilsalik, habels cinsi zorakiligla slagadar basqa harakatlor
etma - 116.0.17-c1 madds; tacaviizkar muharibani planlagdirma, hazirlama ve ya baslama -
100.1.-ci madda ve tecaviizkar miuharibeni aparma — 100.2.-ci maddsa. Bas Prokurorluq
tarefindan Cinayst Macallasinin 100.1.-ci va 100.2.-ci maddaleri ile cinayat isinin baglanmasi
toeqdirelayiqg hesab edilmalidir. Bu, eyni zamanda, beynalxalq hiquq tarixinde mihim bir
hadisadir ki, BMT Nizamnamasinin gebulundan sonra diinyada bag vermis heg bir tacaviiz
aktina gére milli gergivada cinayat isi galdiriimayib.

Ermanilerin Gencaye, Bardaya, Tartare va harbi emaliyyatlar zonasindan kenarda yerle-
son rayon va saharlara etdiyi raket hicumlarinin hiquqi giymatlendiriimasindan bels bir
naticeya galmak olur ki, Cinayat Macallasinin “silahli miinaqise zamani beynalxalq humani-
tar hiiquq normalarini pozma” —ya géra cinayat masuliyyati misyyan edan 116-ci maddada
nezarde tutulan terkiblarin demek olar ki, oksariyyati tdrodilmisdir, xlisusen, muihim
dagintilara sabab ola bilen miharibs Gsullarindan istifade etmsa - 116.0.1.-ci maddse; otraf
muhite gasdan genis, uzun siran va ciddi ziyan vurma — 116.0.2.-ci maddae; harbi zaruratdan
ireli gelmayan genis migyaslh dagintilar téretme-116.0.6.-ci madde; dagidilmasi mulki shali
arasinda boyuk itkilera sabab ola bilen ve ya mulki obyektlare shamiyyaetli zarer vura bilen
qurgulara hicum etma - 116.0.12-ci madde; Azerbaycan Respublikasinin terefdar ¢ixdigi
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doévletlerarasi mugavilalerle gadagan edilmis silahlari, mihariba vasitalerini ve tsullarini si-
lahli mUnagisslerda tetbig etma -116.0.16.-c1 madda.

Beynalxalq xarakterli cinayatlar mustavisinda téradilmis islerin istintaqi esasan, terrorgu-
lug -214-ci madds, terrorculugu maliyyslasdirme - 214-1.-ci madds), adamlari girov
g6tirma -215-ci madds, banditizm -217-ci madds ve d. maddsler Uzre, adi Umumcinayat
torkibli amaller Gzra ise - cinayetkar birlik-taskilat tersfinden gasden adam &éldirme -
120.2.1.-ci madda, xiisusi amansizligla ve ya imumi tahlikali Gsulla gasden adam éldirma
- 120.2.4.-ci maddas, milli, irqi, dini adavet ve ya dismangilik niyyati ile gasden adam déldirma
-120.2.12.-ci madds, ganunsuz sahibkarlig — 198-ci madda, gabir Uzarinde tahgqiredici
harakatler — 245-ci madda va diger maddalar Gzra aparilir.

BUtln bunlara regmen onu geyd etmak lazimdir ki, Azarbaycan Respublikasinin Erman-
istana qarsgi irali stracayi batln iddialar, vurulmus maddi ve manavi zararin ddanilmasi telabi
beynalxalq hiquqgda tagekkll tapmis hiquqi praktikaya, daha deqiq desak, iki kriteriyaya
asaslanmall ve mibahisalendiriimalidir.

Bu kriteriyalardan biri ve an asasi — substantiv kriteriyadir. Nezere alsaq ki, beynalxalq
hiquqgi ndqteyi-nezadan zararin édanilmasinda hamiga iki teraf mdvcud olur: yani hiiquq
pozuntusuna yol vermis taraf ve zerargcekmis teraf. Demali, Azerbaycan Respublikasi isgal
prosesinda ona deymis maddi ve manavi zarare gbra reparasiyanin, restitusiyanin, kompen-
sasiyanin, satisfaksiyanin ve vaziyyatden asili olaraq tekrar etmame hallarina teminat veran
subyektlarin dairasini daqiq muayyanlagdirmalidir. Beynalxalg hiquqi masuliyyat aspektinda
bele subyekt gisminda birbasa Ermanistanin 6zl va iggal altinda olan erazilerde hiquqi ve
fiziki saxslerin ganunsuz igtisadi faaliyystine aciqca g6z yummus mansubiyyat 6lkaleri; mulki
hiquqgi masuliyyat baximindan ise qanunsuz iqtisadi fealiyyati hayata kecirmis hiquqi ve
fiziki sexslarin 6zu (tebii ki, bu hamin saxslar dairesinin cinayat measuliyyatine calb olun-
masina da aiddir). Beynalxalq cinayst hiququ mustavisinds ise - tagsirli sexsler fordi cinayat
masuliyyatinin subyektloridir va avvelda de vurdulandigi kimi beynalxalq cinaystlare goére
fiziki goxslorin cinayat masuliyyati dovlstin beynalxalqg masuliyyatini de dogurur.

ikinci kriteriya ise - prosedur kriteriyadir, yeni pozulmus hiiququn barpasi, desymis maddi
va manavi zararin tamin olunmasi tersfi. Bela teminatlandirma beynalxalg htiququn prinsip
va normalarina, beynalxalg muqavilalera va beynalxalq standartlara séykenan milli ganun-
lara asaslanmagqgla hiquqg pozuntusuna yol vermis ddvlst, qanunsuz iqgtisadi fealiyystla
masgul olmus sirkat tarefindan, habels mivafiq beynalxalg mahkama orqanlarinin gararlari
asasinda mumkun ola biler.
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POJIb NMPOKYPATYPbI B OLIEHKE U PACCJIENOBAHUU
MEXXOQYHAPOOHbIX NPECTYNNEHUW, COBEPLUEHHbLIX APMEHUEN
NPOTUB ASEPEAUMXAHA

Pe3ome

B ctatbe paccmaTtpuBaeTcsa ponb OpraHoB MPOKypaTypbl B OLEHKE M paccreaoBaHum
MeXOYHapOOHbIX NPECTYNSIEHA, COBEPLLEHHbIX B pe3yfibTaTe NovTu TpuauaTuneTen arpec-
cun ApmeHun npotuB AsepbangkaHa. OTmevaeTcs, YTO cywecTByeT HeobxoammocCTb
onpeneneHns eanHON NPaBoOBON KOHUENMUNX NPpUBMeYeHna ApMeHUN K MeXayHapogHOM OT-
BETCTBEHHOCTM B CBA3U C MEXITYHapOAHbIMU NpecTynneHumun. [Npun paspaboTke 1 pa3BuTm
3TOM KOHLENLUUM Ha OpraHoB NPOKypaTypbl NOXUTCS OYEHb Cepbe3Has Harpyska. B ocHoBe
€OVHOWN NPaBOBOM KOHLUENLMM OOIMKHA NnexaTb HeM30eXHOCTb U BaXKHOCTb OTBETCTBEHHO-
CTW 3a NPecTynieHns arpeccuu, reHoumaa, NpecTynneHns NnpoTMB YernoBECHOCTU U BOEH-
Hble NPEecTYNfeHNs, KOTOpPble SABMAKTCS ONacHbIMWM BUAAMWN NPECTYMNHOro ymbicra n npu-
3HaHbl MeXAyHapoaHbIM COOBLLIECTBOM Kak MeXayHapoaHble NPecTynieHns.

KnroueBble cnoBa: MexayHapoaHOe NMpaBo, MeXAyHapOoAHOe YrofloBHOE NpaBo, MeX-
AyHapogHoe rymMaHuTapHoe npaBo, MeXAYHapOAHble NpecTynreHus, YHuBepcarnbHas
IOpPUCOMKUMSA, NPeCcTynneHna reHounaa, YronoBHbI kogekc AsepbBngxkaHckon Pecny6-
VKK, eguHas npaBoBasi KOHLENUMS, arpeccuBHbIK HamepeHusa Apmennn, Coseta besonac-
HocTM OOH, MexayHapoOHbIN YroNoBHbIN cyf,.

THE ROLE OF THE PROSECUTOR’S OFFICE IN THE ASSESSMENT
AND INVESTIGATION OF INTERNATIONAL CRIMES COMMITTED
BY ARMENIA AGAINST AZERBAIJAN

Abstract

The article discusses the role of the prosecutors office in the assessment and investiga-
tion of international crimes committed as a result of Armenias nearly thirty-yer aggression
against Azerbaijan. It is noted that there is a need to define a unified legal concept of bringing
Armenia to international responsibility in connection with international crimes. The prosecu-
tors office has a very serious rolr to play in the development and implementation of this
concept. At the heart of the unified legal concept must be the inevitability and importance of
liability for aggression¢ genocide¢ crimes against humanity and war crimes, which are dan-
gerous types of criminal intent and recognized by the international community as interna-
tional crimes.

Kewvords: international law, international criminal law, international humanitarian law,
international crimes, universal yurisdiction, crime od genocide, Criminal Code of Republic
Azerbaijan, unified legal concept, aggressive intent of Armenia, UN Security Council, Inter-
national Criminal Court
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OzZUNU OLDURM® HODDIN® CATDIRMA CiNAYOTI:
BO9Zi PSIXOLOJi ASPEKTLBR

intihar sosial, exlaqi, psixoloji, hiiqugi ve sair kimi menbalerden emsle golen miirakkab
bir fenomendir. intiharlarin say! esasl olaraq sosial rifahin géstericisi sayilir. Umumdiinya
Sahiyye Taskilatinin (UST) verdiyi malumata gére, har il 0,8 milyon insan kénulli sekilde 6z
hayatlarina qasd edir.’

UST intiharin gdstericilarine gére dlkeleri Ui¢ grupa bélir:

+ ntiharlarin yiiksak ve cox yiiksak saviyyssi (il arzinde 100 min shaliye 20 naferden
artiq);

+ ntiharlarin orta saviyyssi (il arzinde 100 min shaliys 10-20 nafer);

+ ntiharlarin asagi seviyyasi (il erzinde 100 min shaliys 10 naferden az).

Toassiflo geyd etmak lazimdir ki, Azerbaycanda da intihar hallarina rast galinir. Son
zamanlar ise intihar hallarinin ganclesmasi, yani usaqglar ve genclaer arasinda suisid
hallarinin daha c¢ox bas vermesi narahatedici masalalardandir. Azarbaycan
Respublikasinda 2019-cu ilin dekabr ayina olan statistik melumata géra shalinin sayi
10.067.108 naferoe catmisdir2. Azerbaycan UST-iin tesnifatina gére 100 min shaliys tagribi
6 nafer hesablanaraq intiharin asagi saviyyali olan élkalarin grupuna aiddir.

Qeyd edak ki, Azerbaycan Respublikasi Cinayat Macallasinin 125-ci (6zUnin dldirma
haddine c¢atdirma) maddasi ile mesuliyysta celb olunma nazards tutulmusdur. Lakin
realligda bu masala bir gadar farqli natice alinir. Bela ki, intihar hadisaesi geyds alinan kimi,
125-ci madds ile cinayat isi baglanir. ©slinds ise hamin hadise bu madde Uzre ciddi siibuta
yetiriimalidir. Cox vaxt insanlari 6zUnU 6ldirma cinaystine sdvq edan faktorlar onun
ahatasinda - ailasinda, gohumlarinda vae is yerinda olur. Ona gdre da, 6zUnu éldiran insanin
ahatasi bu cinayatin Ustinln agilmasina maraq gdstermir. Bundan alave cinayatin stbuta
yetiriimamasina diger hallar da sabab olur. Belslikle da, 125-ci maddas ile baslanilan cinayet
isi sonradan is prosesinds diger maddalarls avez olunur va ya xitam verilir.

Ozini 6ldirme haddine catdirma cinaystinin tesnifati CM-in 15-ci maddesine asasan
xarakterindan vae ictimai tahlUkalilik deracasinden asili olaraq az agir cinayatlarinin sirasina
daxildir. Bu cinayaetin bilavasita obyektini insan hayati taskil edir. Cinayatin obyektiv cehati
— zorargakmisin 6zUnl 6ldirma va ya 6zinl 6ldirmeaya cahd haddine ¢atdiriimasina sabab
olan: a) amansiz reftar etmads; b) layagstini mitamadi olaraq al¢altmada; c) hada-qorxu
galmadsa ifade olunur. Tegsirin formasi — birbasa ve ya dolayi gesdls miayyen edilir. CM-in
125-ci maddasinde nazarde tutulan amalin tdradilmasine ydnalmis hazirliq hearakatlori
cinayst masuliyystine sebab olmur (CM-in 28-ci maddaesi).

intihar  fenomenini  filosoflar, sosiologlar, psixologlar, madeniyystsiinaslar ve
hiquqgstnaslar tedqiq etmiglar. SSSR-in vaxtlarinda, siyasi ndqteyi-nezardan, asasen de XX
asrin 30-cu illarin avvalinda intihar problemlerin arasdiriimasi Ugtin icazas faktiki olaraq yalniz
psixiatrlarda var idi, tekidle de teleb edilirdi ki, intihari akser hallarda psixiki patologiyanin
biiruzs verilmasi kimi nazars alinsin. Intihar cahdlari alinmayan saxsleri ise avtomatik olaraq

" URL: https://www.who.int/mental_health/suicide-prevention/infographic/ru/

2 URL: https://www.stat.gov.az/news/index.php?id=4459

3 ©fendiyev E.M. Azarbaycan Respublikasinin Cinayst Macasllasi: manbayi, serhi, tatbigi. Bes cildde. — Baki:
“Hiquq adabiyyati” Nesriyyati, 2005. S. 488.
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macburi sekilde ruhi-esab xastexanalarina yerlasdirirdiler. Sovet ddévrinin sonunda,
alimlerin saylari naticasinds intihar masalalari daha genis foenlararasi mévzunun tagkil etdiyi
arsaya galdi.

Huquqg nazeriyyagilari tarafinden “intihar” termininin manasini agiglayan muxtaslif teriflor
toklif edir. Bela ki, N.A. Safonova yazir: “intihar — 6z hayatini almaga yénalmis derk edilmis,
kénalll herakatlardir."* intihari bir sexsin éziine gesdan 8lm tetbiq edilmasi kimi tayin eden
E.K.Volkonskaya, bu tarifin intiharin iradali herakastloers aid olmasini, 6ziinde gasd etmak
niyystinin mévcud olmasini ve insanin 6z 6limdna nail olmasini 6zinda ehtiva etdiyini
vurgulayir.® Bununla da bels naticeys galmak olar ki, E.K.Volkonskayanin intihar terminine
verdiyi terif daha ugurludur, ¢iinki o hamin sahada mdvcud olan mulahizaleri birlesdirir ve
N.A. Safonovadan farqli olaraq intihar cehdlarini intiharin 6ziina aid etmaya imkan yaratmir.

Bu giin intiharlarin artmasinin sebablerinden biri de bu mévzunun KiV-de aktualigidir.
Matbuatda intiharin azalmasi Ggln tabligat aparilsa da, onun ¢oxalma hallari daha da artir.
Cunki bu mévzu Uzre dogru maariflondirma istiqgamati mévcud deyil. Bu kateqoriyaya aid
cinayatin igtirakgilari, xiisusan ds yeniyetma yas dévriinds olanlar KiV-ds adlarinin gakilme-
si, sakillerinin yayillmasi ile diggat markazinds olduglarini, taninmagq istadiklarindan intihara
al atirlar. Bununla bagli G.P. isgendsrova geyd edir: “©gar bir zamanlar intiharlarin sayinin
artmasinda sabab kimi genetik, sosioloji, psixoloji faktorlar géstarilirdise, bu giin de hamin
faktorlar yerinde galir. Lakin avvaller asasan, 30-40 yasdan yuxari insanlar arasinda
intiharlar bag verirdisa, bu guin yeniyetma ve usaq intiharlarini da musahide edirik. Bu giin
intiharlarin sebablerine yeni, informasiya amili de daxil olub. ifrat informasiya insanin ruh
halinin deyismasina sabab olur.”®

Kitle madeniyyaeti, KiV-lor cemiyyete mileyyen bir miveffoqiyyet standartlarini tetbiq
edirlor vo hamin standartlara uygunsuzluq insan tarafinden facie kimi gabul edilir. Bu,
xususilae yetkinlik yasina ¢atmayanlarin sturu tgin sarsidicidir. Mtaxassislarin fikrince,
xususi tahlukeni “Kulek effekti” kimi taninan sosial fenomeni yaradir (intihar teqglid eden
kutlavi dalga).”

Forgli yaslarda insanlarin 6ziine gasd etmasi har zaman muxtalif, lakin hamisa gucli
sosial emosiya doguran (vahima, nifret, anlamama, gam, teassiif, taskinlik) kifayat qeder
gapall va murakkeb mévzudur.

Yetkinlik yasinin yuxari ddévrinds ve erkan yeniyetmoe vyaslarinda intiharlarla
garsilasdigda, tehsil, psixologiya, psixoterapiya ve Kklinik sosial is sahalerinde bdyuk
tacribaleri olan mutaxassisler bele ¢asqinlq iginda olur. Bfsuslar olsun ki, yeniyetmalorin
intihar davraniglarinin aradan qaldirilmasi masalaleri aksar hallarda hadisanin bas
verdiyinden sonra postfaktum galdirilir. Bununla baraber olaraq intiharlarin gabaginin
almasi sahasi bu clr ciddi masale Ugln kifayst gader 6yrenilmemisdir.®

4 CadpoHoBa H.A. CnopHble BOMpochl NOHATUA “camoybuiicTBo” // Poccuiickuin topuamdeckuii xypHan. 2000.
Ne 4. S. 45.

5 BonkoHckas E.K. MpeaynpexaeHne aoseaeHust 40 camoyBuitcTea: YronoBHO-NPaBoOBON U KPUMMHOMOMMYe-
C|§M|7| acnekTbl: ANCC. Ha ... KaHA. opua. Hayk. — Psasanb, 2011. S. 31.

6 Isgendsrova G.P. Ozlnu 6ldirme haddine gatdirma cinayatinin subyektiv cahati // Qanun. 2020. Ne 1 (303).
S. 82.

7 Daha eftrafli; MyyHnHa M.H. KpuMUHAnbHbIA CyuUMO HECOBEPLUEHHOMETHUX: KPUMMUHOMOrMYeckne |
YrONOBHO-NPaBOBbIE MEPbl NPOTUBOAENCTBMSA: ANCC. Ha ... KaHd. opua. Hayk. — BopoHex, 2019. S. 75-76.

8 Cenkesuy J1.B., OoHuos [.A., JoHuosa M.B., Opeuwkuna A.C., Matakos E.O. MeTogonormyeckoe Hay4Hoe
NOHMMaHWEe cynuuaa B Ka4ecTBe KynbTYPHO-UCTOPUYECKOro, onnocodckoro n ncuxocounansHoro goeHomeHa
// BECTHMK npaKTuyeckon ncuxonorn obpasoBanuns. Anpernb-utoHb 2016. Ne 2 (47). S. 47.
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Bunlara misal kimi 14 yasli 8-ci sinif sagirdi Elina Haciyevanin intihar hadisasini gos-
termak olar. Elina Haciyeva 2019-cu il aprelin 4-da Baki sehari 162 sayli tam orta maktabin
3-cl mertabasindan 6zUnU ataraq intihar etmisdir. Bu, onun ikinci intihar cahdi olmusdur.
intiharin ikinci cahdi oldugundan intihar fikirleri onda bir gader énce formalasmisdir.

Maektabli Elina Haciyevanin intihari ile baglh deqiq sebab gdstariimemisdir. Adsten, intihar
hallarinda psixoloji agiglama olaraq, aile ve sosial faktlar ssas gétirilir. intihar mena
askikliyi yasandigda bas verir. Bu baximdan, Elina Haciyevanin hansi mana askikliyi
yasadigi bilinmir. Yeni, onun dostlari arasinda istadiyi ssmimiyyati tapa bilmemasi, hemginin
ailedaxili miinagisalerdan yaranan situasiyaya gére dayersizlik hissi yagamasi maktablinin
intiharina sabab ola bilardi.

Yeniyetmaloarlo intihar haqqinda danismaq ve ya onlara tslim vermak, intihar riskini
azaldir — maktebda oxuyan yeniyetmalarin 3/4-nun intiharla bagli melumatlari olsaydi dost-
larina yardim edacak ilk insan olardilar. Talim programlari yeniyetmalari risk altindaki dostla-
rint tanimalarina kémak etmakla yanasi lazim oldugda yardim almalarini da asanlagdirardi.

Yeniyetmalarde bas veran ciddi deyisikliklarden biri de onlarin emosional sferasinda bas
veran dayigiklikloerdir. Emosiya va hislarin talatimliyt onlarin idara olunmasini ¢atinlesdirir
ve yeniyetmanin O6zlnurefleksiyasinin, &ézunlnazarstin  zsiflemasine gatirib ¢ixarir®.
Yeniyetmalik eloe bir yas dévriadur ki, burada deyilan bir s6z va ya edilen har hansi haraket
intihar haddina ¢atdirmaga sabab ola bilar. Homin yas dévrlerinda haddinden ¢ox inadkarliq
md&vcud olur. Bu ddvrlerda yeniyetmanin sahvlarini bildirmak onlarin agressivlegmasina ve
yas dovrunun verdiyi ¢ildinhigla ¢ixig yolu kimi intihara al atmasina yol acga biler. Bu
masalade cemiyyatin de tasiri daniimazdir.

intihar eden sexslerin 90%-i depressiya xostasidir. Depressiya xastolarinin 15%-i intihara
cohd naticasinda hayatlarini itirirlor. Depressiyada olan kisilarin intihar naticasinda hayatini
itirma nisbati gadinlara goéra daha yuksekdir. Problemleri hall etma bacaridinin kifayetsizliyi,
stress ve Umidsizlik hissleri il intiharin yaxin slagesi oldugu géstarilir. intinar hemise hamin
soxsin beyninda gabaqcadan planlasdiriimis olur. Kigilards aksar hallarda intihar axira kimi
tamamlanir. Qadinlarda ise daha gox isterik tipli, yoni diggat gekmak Gictin hayata kegirilir vo
cox vaxt axira kimi tamamlanmir. Masalen, maktub qoyurlar ki, onlari tapmaq ve
dayandirmaq miamkun olsun. Bels bir iddia rus alimlarinin tahgiqatlari ile tasdiglenir. Homin
tohqgigatlara esasen, statistikaya géra kisiler gqadinlara nisbaten U¢ defe artiq intihar
toradirler, lakin gadinlar kisilare nisbatan dord dafe artiq intihara cehd edirlar.°

Cox vaxt biitiin intihar edanler “pesman olub geri gayitmagq isteyir”. Ozlerini asanlarin
boyun nahiyssine baxdigdada, cirmagq izleri, slave daha bir zaif gériinen stranqulyasiya
zolagi gorunir. Bu o demakdir ki, intihar eden gexs pesman olur, amma 6zinl qurtara
bilmir”. Lakin onu da demak lazimdir ki, bu pesmancilig hamin insanda he¢ de yasamagq
istayinin yaranmasindan irali galmasi mutleq deyildir. Ola bilar ki, 6ziine gesd edan goxs
sadaca kaskin agrilardan qorxaraq, bu emali téretmakdan fikir déndaerir.

iki eyni hadise olmur: her kesi intihara siriklaysn 6zal sebablor olur. Umumilikde bu
insanlari Umidsizlik psixologiyasi birlagdirir. Lakin intiharin qurbanlarindan fergli olaraq,

9 Zamanzads G.N. Orta mektab sagirdlerinds internet asilihigi ve psixoloji simptomlar arasindaki slagslerin
tehlili: magistr diss. — Baki, 2018. S. 14.

0 Bopaos B.M., Koctosckas H.B., Asopckuin B.B. KpuMmuHansHbIn cynuua (McUXonoro-ncuxmaTpudeckue, yro-
MNOBHO-MPaBoOBbIE M MpoLEecCyanbHO-KpUMUHANUCTUYECKMe acnekTbl): moHorpadud. — M.: KOpnuTtuHdopm,
2015. S. 87.
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intihar edacayini géstaranlerda hale yasamaq arzusu olur. Sadaca bu yolla onlar diggat calb
edirler, kbmak istayirlor. Bu clr insanlar yaxinlari terefinden kémak ala bilmayib ve ya
almayib.

intiharin garsisinin alinmasi tgiin gabaglayici tedbirlerden biri: ilk névbadae, intihar etmak
isteyan insanla séhbatde semimiyyat olmalidir. ©sas budur. Standart ifads ve sdézlardan
cokinmak lazimdir. Dialoqu nece qurmaq ve na demak lazim oldugunu avvalcedan
planlasdirmaq ¢etin oldugundan istenilen bir hadise tehlil edilmalidir. Baezan, intihar etmak
istayon insanla s6hbeata adi sbzlerden baglamaq lazimdir. Hadise yerine gealende hamin
insanin neca qisqiridgini, hay-klly saldigini gérmak olar. Dlage vaziyystdan asili olaraq
qurulmalidir. Lakin asas semimilikdir. Problemin mahiyyatini 6yrenmakle hardan hatta nesa
etmaya ehtiyac da galmir. Sadacs qulaq asmaq kifayat edir. Bazi hallarda insanlar dardlerini
boligub sakitlasirler. Bu glin insanlarin adi Unsiyyets telabati var.

Bundan alave, insanin hayatla hesablagmasi maqsadi dasiyan sadas intihar, 6zina gasd
edarkan yaxinlarini da 6zl ile aparmaq tendesiyall sexslarda genisloenmis intihar (masalan,
intihardan avval azyasli usagini guya azabdan qurtarmagq tg¢ln dldirmis qadinin harakati),
eyni zamanda birga intihar etmak Ucln raziliga galmis gruplarda tasaduf edilan kollektiv
intihar (bele hallar dini teriget nimayendslarinde va psixiatriya xastexanalarinin
pasiyentlarinda rast galinir) névlari ayird edilir.

Ailads intihar eden gqan bagi olan yaxinin olmasi insanlarda intihar etma ehtimalini artirir.
Yeoni, intihar davranisi genetik olmasi barads fikir irali sirmak olar, lakin intiharla badli
spesifik gen misayiat olunmamisdir.

Serti olaraq insanlarin davraniglarinin asagidaki goéstaricilerini geyd etmak olar (insanlar
forgli oldugundan tek bir “intihar tipi” insan mévcud deyildir):

Oziina gapanma — tamamils ictimaiyyatden uzaglasmagla giindslik stirdiiyii hayat terzini
yasamagq istemadiyi halda bas verir. Bu halda insan hatta en sevdiyi masguliyyatden belo
zBvq ala bilmir va artiq strafda oldugu har seys onun maragi itir. Dostlar1 va yaxinlari ils artiq
alaga saxlamagq istemir va Umumilikde ham evinds, ham da ig yerinda yasadigi ¢atinliklarinin
artmasi musahide olunur.

Badbinlik va saxsi dayisiklik — mixtalif hisslarin har birimizin galbinden ke¢gmasi adi bir
haldir. Kenardan etrafimizda olan insanlara misahida etsek onlarin gexsi xtsusiyyatlarini
sec¢a bilarik. Masslan Umuman san bir insan ola biler, hayata optimist baxislari ils, ve ya
oksine har zaman va her seyden narazi olan insanlara da rast gels bilerik. insanlarin
muayyan davraniglari onlarin xasiyyatlarini de buruza verir. Bizim yaxinlarimiz da, bizi ehata
edan va bizimle temasda olan insanlar da bir-birinin xasiyyatlarini dyranarak Unsiyyat
qururlar. Lakin miayyen vaxtlarda xasiyyastine balad oldugumuz insanda dayisiklik gérsak
bu artiq bizi disindirmays sévq eder. Bela ki, har zaman gulariiz ve nazakatli birinin
gafilden gemgin, kobud va ya gazabli gérmayimiz an azi hamin insana diggat yetirilmasi
Ucun gostarici ola biler. Hatta hamise 6zline gapanmis gérdiyUimuz bir insani da birdan bira
son ve ruhu yiksak halda olmasi da hayacan tabilinin galinmasi G¢iin sabab ola biler. Homin
insan 6z problemlarindan yorularaq ¢ixis yolunu intiharda tapmig olar va bu hal da onun ruh
ylksakliyina sebab ola biler.

Hoayatdaki manavi zarba kegidlari — emosional baglilidi olan insani itirmek, daimi ig
yerinin itirilmasi, hatta maliyye problemleri bels insanlarda intihari déstinmaye suruklayir.
Usaglarda ise maktabin deyismasi, evin dayismasi, valideynlarin ayrilmasi, matamadi fiziki
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va psixoloji zorakiliga maruz galmasi posttravmatik stressin yaranmasina sabab yarada biler
ki, bunun qargisi alinmadiqda intiharla sonlanir.

Mulayyan manavi zarba ile giindalik hayatda har bir kes rastlasa biler lakin, o demak deyil
ki hor bir kes intihara sl atacaq. Bununla bagli Avropa insan Hiquglari Mahkemasinin
Styajkova v. Russia is Uzra ¢ixarilmis qararini géstarmak istardim.

Odur ki, oglu ssgar yoldaslar tersfinden ddéyuldiyld sababindan intihar etmis Lyubov
Styajkovanin sikayatin daxil olmasindan 16 (on alti) il sonra Avropa Mahkemasi terafinden 14
yanvar 2020-ci il tarixda gararin ¢ixariimasi cinayat isinin mirakkabliyinden biza xabar verir.

AIHM isgence, loyaqeti alcaldan roftar ve ya &zbasina ceza teyin etme cinayatin
qurbaninin davranigindan asili olmayaraq gatilikle gadagan olmdugunu vurguladi. Eyni
zamanda Anton Styajkov (ogul) névbada durdugu zaman yatmasina géra tifangin dasteyi
ve yumruq ile c¢oxsayll zarbalarle cazalandiriimisdir. Qerarda gosterildiyi kimi, bu hal
marhumun layaqgstini algaltmig, ona kaskin agrilar vermis ve sutbhasiz ki, harbi xidmaet
dévrianin gagllimaz ¢atinliklarinin haddini agsmisdir. Bunu asas géturarak Avropa Mahkamasi
gerara galdi ki, erizeginin oglu Avropa insan Hiquglari Konvensiyasi 3-cii maddesinin
maddi-hiiqugi aspektinin pozulmasi ile amansiz reftara meruz qalmisdir. AIHM sikayati
tamin edarak, onun xeyrina 33,8 min Avro ziyanin 6dsnilmasini garara almisdir."

Hada-gqorxu galmak — bu halda insanin 6z hayatinda aydin sakilde naraziligini bildirmasi
va bu sababdan 6zline qasd etmak istaklarini onu shate eden saxslers bildirir. Bele davranis
aksaer hallarda isterik tipli insanlarda misahide olunur ve asas maqgsad 6zina digqget calb
etmakls istadiklari magsadlara nail olmaqg. Hemin hallarda “6zimi éldirecem, onda mansiz
rahat yagsayacaqgsiniz” ifadslarini da esitmak olar. Bazan intiharla yalniz hadalamak istayi da
facis ile sonlana bilar. Mesalan, zaharli maddalar sahasinde suiside ol atan sexsda muvafiq
biliklerin olmamasi, zsharin az miqdarin igib yaribos zahar gabini nimayis etmak istoyi
hamin insanin 6lUmu ila naticalena bilar va tarixds bels hallarin mévcud olmasi ballidir.

intihara meyillilik yaglilarda, hayat yoldasini itiran adamlarda, spirtli ickilare meyilli in-
sanlarda, narkotik vasitalarinin istifadacilarinda (istediklerini tapa bilmayands), kegmisda
intihara tagebbis etmis adamlarda ve ailesinde bu cir situasiyalarla rastlaganlarda
oldugca yuksakdir.

Tesir altinda saxlayib suisidal davraniga yénlendirmak irade zasifliyindan irali galir. Belo
insanlar adaten iradaece c¢ox zeif ve eyni zamanda 6zina inam saviyyasi asagl olan
soxslardir. Bu clr insanlar 6z giclerini kasf eds va 6z glclarina gére davrana bilmirlar. Kenar
tosirlor altinda harakat edirlar natice etibari ile miayyen bir haddi kegands artiq tesir altinda
hansi addim atacaglarini bilmirlar.

Gundalik hayatimizda garsilasdigimiz bir ¢cox insanlar var ki, onlar hayat saraitlarindan
sikayatlonirlar. ©lbatda ki, bunlarin har birini incelaesak ayri ayriligda ¢oxsayli problemler
ortaya c¢ixar. Amma bu o demak deyil ki, problemi olan btiin insanlar suisids al atirlar. Tabii
ki, arasdirsaq, gorerik ki, bltlin suisidal davranisa al atanlarin he¢gds hamisi kaskin hayat
soraitinden bezenlar deyildir. Normal maddi imkani ve hayat geraiti olan insanlar da suiside
al ata bilirlar.

" Case of Styazhkova v. Russia (Application no. 14791/04) // [Elektron manba]: https://hudoc.echr.coe.int/
engt#{%22itemid%22:[%22001-200311%22]}
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Bunu ilkin versiyada irade zeifliyi ilo de slagelendirmak olar. iradesi zsif olan insan-
lar iradace guclu insanlarin tesiri altina tez disir ve yagsamaq ugurunda mubarize aparilan
zaman iradasi giclilar iradace zsif olanlari esir altinda saxlayib suisidal davranisa ydnlen-
dira bilirler.

Bele insanlarin adaten 6z yolu 6z dest-xatti olmur, onlar 6z guc ve bacariglarini gére
bilmir, bir név ézlerini fiqur kimi hiss edirler. Suisidal davranisa meyilli saxsler iradace ¢ox
zaif va eyni zamanda 6zlna inam saviyyasi asagl olan saxslardir.

intiharin bas vermea sebebi asagidaki faktorlarla mieyyen edilir:

Genetik
Bioloji
Sosial
Psixoloji
Nozarse almaq lazimdir ki, intihar edenlarin bir gismi de psixiatrik problemlerdan aziyyat
¢okirlar. Hamin problemlers ise asagidakilar daxil edilir:
e Depressiya
e Sizofreniya
e Spirtli ickilerdan istifade
e Narkotik maddalardan asililiq
e Sexsiyyst pozuntusu.'?

Xususen depressiyada olan saxslera zamaninda psixoloji dastayin gdsterilmasi vacibdir.
Cunki intihar edenlerin bdyiik bir gismi depressiya veziyystinde olurlar. Umumdiinya
Sahiyys Teskilati da bununla bagh hayacan tebili ¢alib.

Hesab ediram ki, intihar hallarinin azalmasi Ug¢ln 8asasen maariflondirma igleri
aparilmahdir. Bununla yanagi murakkab psixoloji veziyyetde dismus ingalara tesir edan
neqativ faktorlarin minimuma endirilmasi vacib goérinir. Burada, muixtalif vasitelarden
istifade oluna biler: ilk névbade KiV-de zorakiliq ve 6lim sehnalerini oks etdiren seriyallara,
veriliglare gadaga qoyulmalidir. Sosial sabakalerds intihari tablig edan manbalar ciddi
sokilde arasdiriib baglanmalidir. Orta makteblerds “mektab psixoloqu” sosial tesisatin
foaliyyeti gecloendiriimamalidir. Bir ¢ox ailelarde Unsiyyat probleminin olmasi da kegid yas
dévrini yasayan usagqlarda psixoloji ¢atinlikler yaradir. Bunun qarsisinin alinmasi tgun
“maktab psixoloqu”nun valideynlarle mitamadi olaraq islemasi zerurati yaranir. Valideynlar
Ocln xUsusi maariflondirici seminarlarin  kegirilmasi, sosial carxlarin hazirlanaraq,
telekanallarda yayimlanmamasi magsademiivafiq olardi.

Bu masalanin rus tedgiqatgilari A.P. Suxodolov ve A.M. Bickova geyd edirler, “sosial
baximdan an kaskin problem, yeniyetmalarin intihar etmaleri ile onlarin sosial sabakalerda
intihar mévzularini teblig edan sahifslers baxisi arasindaki slagasidir”.’® Kriminologiya elmi
dcun, stbhasiz ki, o intihar hadisaleri maraq kasb edir ki, onlarda hayatina gesd etmak
arzusu gasden basqalari tersfindan intihara sebab olan vaziyyastleri yaratmagla kanardan
midaxile yolu ile formalasdiriimisdir. internet texnologiyalarinin inkisafi ile qurbanlarin

12 Nebiyeva A. intihar... // Azerbaycan misllimi. 18.04.2014. Ne 14. // [Elektron menba]: https://mual-
lim.edu.az/www.old/ arxiv/2014/14/37 .htm

3 Cyxomonos A.lM., BbiukoBa A.M. K Bonpocy 0 ponu cpecTB MaccoBol MHGopMaLun B NPOTUBOAENCTBUN
nponaraHge cyvumpa B coumanbHbix ceTax // EBpoasnaTckoe cOTpyaHWYECTBO: ryMaHUTapHblE acnekTbl.
2017. S. 113.
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sturuna tasir gostaran yeni Usullar meydana ¢ixdi, masalan, kiber bulling ve onun kaskin
formasi - “birbasa ve ya dolayi yolla onlayn tecaviizle toqqusma naticesinds yaranan intihar”
kimi anlayisi verilan kiberbullisid.*

insanlarin, xiisusile, usaq ve genclerin internetde mixtslif saytlarda “hayat”, “6lum” ve s.
bagl yazilar, video carxlar olmasidir. Bels yazi ve videolar onlarin yasamaq arzusunu alt-
Ust edir. Bir cox hallarda ise intiharin an “dlizgin” se¢im oldugu gdésterilir. Bu manada
usaglarin va genclerin asuda vaxtinin teskil edilmasi énamidir. Onlarin maraglarina sabab
olan, &zlerini ifade va tesdiq eda bilacek masguliyystlera calb olunmasi misbat naticaler
vera biler. Yuxarida gésterilonlar intihar tebligatina dair aciq elmi asaslandiriimis malumat
aks strategiyasinin yaradilmasinin zaruriliyini tasdiqlayir.

Her bir insanin 6zlineamaxsus temperament tipi mévcuddur. Onlari esas dérd qrupa
bdlmak olar: xolerik, flegmatik, sanqvinik ve melanxolik. Homin temperament tipindan asili
olarag onun davranisi, harakatlari va hayat maraglari ile insanlar biri birindan ferglenir. Bela
ki, yuxarida gésterilanlari nezara alaraq, her bir saxs barasinds intiharin qarsisi alinmasi ila
bagli profilaktik islerin apariimasindan énca onun xasiyyati hansi temperament tipina aid
olmasi psixoloq Ug¢Un birinci névbali igdir. Yalniz bu halda hamin insanin intihar etmak
fikirlerindan ¢ekindirmak maqsadi ile profilaktik taedbirloer miayyan edils biler.
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SUNI INTELLEKT SiISTEML®ORININ TOTBIQIND® BORABORLIK,
AYRI-SEGKILiY® YOL VERM3M® VACIB SORT KiMi

Miiasir comiyyatda agilli masinlar va texnologiya, xiisusilo da agilli kompiiter
programlari kimi taninan siini intellekt sistemlori dévriin aktual problemlarindandir.
insanlarin asuda vaxtini, istehsal va digar faaliyyat sahalarinds mahsuldarligi
artirmaq vo s. bu kimi (istiinliiklari ilo hayatimizin “asanlasdiriimasina” xidmat edan
bu sistemloar bir cox hallarda tacriibada hiiquq ve azadliglarin pozulmasina da sabab
olur. Bela hiiquqlardan barabaorlik hiiququ xiisusi qeyd olunmalidir. Maqaladoa siini
intellekt sistemlarinin tatbiqi zamani barabarlik ve ayri-seckiliys yol vermama ila bagl
tocriibi masalalar atrafli sarh olunmus, baraborlik hiiququnun teminati iizro toklif
vatovsiyoalor irali stiriilmiigdiir.

Acgar soézloar: suni intellekt sistemlori, barabarlik hiququ, ayri-seckiliya yol vermamas,
beynalxalqg-hliqugqi tenzimetma, milli-hiiquqi tadbirler.

1.1.Giris

Suni intellekt 6z-6zliyinda bir magsad deyil, insan rifahini yiksaltmak Ggln insanlara
xidmat etmali bir vasitedir. Buna nail olmaq tgin ise suni intellekt sistemlarinin etibarlihigi
temin edilmalidir ki, bu da insan hiquq ve azadliglarina riayat edilmadan mimkdn deyil.
Avropa Komissiyasinin Suni intellekt Gizre Yiiksak Saviyysli is¢i Qrupu (High-Level Expert
Group on Atrtificial Intelligence) terefinden hazirlanmig “Etibarli Suni intellekt Ggtin Etik
Qaydalar’a [6] gora, etibarliliqg — insanlarin ve camiyyatlarin suni intellekt sistemlarini inkisaf
etdirmasi va istifadesi Ug¢ln bir sertdir. Hom bu gaydalarda, hem de onlar asasinda
hazirlanan Avropa Komissiyasinin 2019-cu il tarixli “insan yéniimli (insana fokuslanan) Stini
intellekts inam Yaratmaq” (Building Trust in Human-Centric Artificial Intelligence) senadinds
muayyan olunmusdur ki, “etibarli suni intellekt’s nail olmaq Ug¢un tU¢ komponentin olmasi
vacibdir ki, bunlardan biri da etik prinsiplarae riaysat olunmasidir. Etik prinsiplera daxil olan
adalatlilik prinsipi fayda ve xarclerin berabar ve adalstli bdlusdirilimasini temin etmayi,
fardlarin ve gruplarin hagsiz garezdan, ayri-seckilikdan azad olmasini temin etmayi nazarda
tutur. Demali, beynalxalg-hlquqi tenzimlemalar etibarli suni intellektin barabaerliyi
pozmamasini va ayri-seckiliya yol vermamasini telab edir.

ilk 6nce geyd edek ki, berabaerlik ve ayri-seckiliys yol vermema insan hiiquglari aspektin-
den on vacib prinsiplorden hesab olunur. 1948-ci il tarixli Umumdiinya insan hiquglari
Bayannamasinin Preambulasinin 1-ci bandine asasen, basaer ailasinin butin Gzvlsarinin
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hiiquq berabarliyinin taninmasi azadliq, adalst va dinyavi stlhin ssasini tagkil edir. Mulki
ve Siyasi Huquglar hagqinda 1966-ci il tarixli Beynalxalq Pakt ve igtisadi, sosial ve madeni
hiaquglar hagginda 1966-ci il tarixli Beynalxalq Paktin da middaalarinda barabarlik va ayri-
seckiliya yol verilmamasi prinsipi bayan olunmusdur: hiquglardan barabar istifads edilmasi
prinsipi; kisi ve gadinin barabarliyi prinsipindan irali galen imumi barabarlik prinsipi; hiiquq
normasi ve mahkama qgarsisinda berabarlik prinsipi; ganun tarefinden barabar muidafis
prinsipi; ayri-seckiliya yol verilmamasi prinsipi.

Azarbaycan Respublikasi Konstitusiyasinin 25-ci maddasi irginden, etnik mansubiyyatin-
dan, dinindan, dilindan, cinsinden, mansayindan, amlak vaziyystindan, qullug mévgeyindan,
agidesindan, siyasi partiyalara, hamkarlar ittifaglarina va diger ictimai birliklara mansubiyye-
tinden asili olmayaraq haer kesin ganun va mahkaema qarsisinda barabarliyini elan edir vo
dovlst buna teminat verir.

Barabarlik hiququnun tamin olunmasi bir ¢cox hiiquq ve azadliglarin realizesi G¢ln da
sorait yaradan bir faktordur. Maghur amerikali hiiqugstinas Ronald Dvorkin “Hiquqlara ciddi
sokilde yanasma” adli esarinde bu barads yazirdi: “Fundamental subyektiv hiquqglar o
prinsiplari va meyarlari yaradir ki, onlar hiququn manavi 6lgcisinin asasinda durmalidir.
Aparici ve muayyeanedici hiiquqi prinsip barabarlik hiququdur” [1, s. 88].

1.2. Beynalxalqg-hiiqugi yanagma

Qeyd etmak lazimdir ki, islonmis malumatlarin sirsti ve hacmi baximindan alqgoritmik
gerar gabul etma insan terafinden verilon goararlarla miigayisada xeyli Ustinliklara malik ola
bilar. Lakin onu da nazara almaliyiq ki, bu clr gerarlarda gerazlilik ve adalstsizliye yol
verilmasi mumkanddr. Measslen, axtaris alqoritmlari ve axtaris motorlari malumatlarin
comlenmasi ve profillegdiriimasi naticesinda bdyuk sirketlarin reklamini daha tstin tutur ki,
bu da kigik sirkatlerin maliyye vaziyyatine manfi tesir géstare bilar [15, p.26].

Basqa misal ¢aksak, diinya Uzra hékm siran reqemsal barabaersizlik 6zi da suni intellekt
sistemlarinin tatbigi zamani tecriibi problemler yarada biler. Belo ki, IKT-nin inkisafi yiiksak
soviyyade xarakterizae olunan ddvlstler tabii ki, zaif dbvlstler Gizerinde dominantliq edacekdir.
Cenevra Prinsiplar Bayannamasinin 10-cu maddasinds istirak¢i dévlstler tam sakilde gabul
edirlar ki, inkisaf etmis ve inkisaf etmakde olan ddvlatlar arasinda, elace da dévistlerin 6z
daxilinde informasiya texnologiyalari sahasinda inqilabin Ustlnltkleri barabar saviyyade
paylanmamisdir. Mahz bela geyri-barabar paylanma informasiya camiyystinde reqamsal
barabarsizliyi gertlondirir. Demali, “Kim informasiyaya malikdirsa, dinyaya malikdir” mashur
deyimi hale da 6z quivvasini itirmamisdir. Clinki IKT-nin inkisaf tempi yiiksek olan dévletlerds
informasiyanin axtarisi, alde olunmasi, yayllmasi ve 6tirlilmasi daha asan ve operativ
hayata kegirilir ki, bels olan taqdirde relevant informasiyaya ¢ixis zamani problem yaranmir.
Analoji hal cemiyysatin tizvleri arasinda da mévcuddur. informasiya madaniyyatine malik olan
soxslor digerlerina nisbaten IKT-nin imkanlarindan genis sakilde yararlana va bu yolla
comiyyatin hayatinda aktiv istirak eda bilirler. Lakin nazera almaq lazimdir ki, global
informasiya cemiyyatinin qurulmasinda esas vezife insan hiquq ve azadliglarinin
gorunmasi va teminatidir. Bela vazife har kasin informasiya va biliklerin yaradilmasi, alda
olunmasi, istehsali, 6tlriimasi ve yayllmasinda yaxindan istirak etdiyi halda realize olunmus
saylla biler. Diger terefdan ise, hami G¢ln agiq olan informasiya cemiyyatinin baslica inkisaf
istigamati informasiya, ideya va biliklerin slyeterliyinin va har kesin hamin sahads 6z
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téhfasini verma imkanina malik olmasinin taminatindan ibaratdir. Problemin har iki tersfi
reqemsal barabarsizliyin global informasiya cemiyyatinin inkisafinda baslica manea oldugu-
nu ve onun aradan qaldiriimasi ile baglh masalalerin aktualligini bir daha tasdiq edir.

Bununla bagh, “Masin 6éyrenma sistemlarinda barabaerlik va ayri-seckilik hiququnun
gorunmasi” adli 2018-ci il tarixli Toronto Bayannamasi [16] xUsusi geyd olunmalidir.
Bayannama dovlatlerin Gzarina ayri-seckiliyi aradan qaldirmaq tgun aktiv tedbirler gérmak
O6hdaliyini goyur. Daha genis texnoloji inkisaf kontekstinde dévlstler Gg¢lin an vacib
prioritetlorden biri de elm, texnologiya, mihandislik va riyaziyyat sektorlarinda muxtalifliyi ve
baraberliyi artiran programlarin tagviq edilmasidir. Bu cir sayler 6z-6zliyinde maqgsad
olmasa da, ayri-seckilik naticalarini azaltmaga kémak eda biler.

Toronto Bayannamasi berabaerliyin teminati ve ayri-seckiliyin aradan qgaldirilmasi tzre
ham dévlatler, heam de 6zal sektor Ugilin vazifalar miayyanlasdirir. Fikrimizca, Bayannamada
6zel sektor Ugln ayrica miuddeaalarin miayyan olunmasi bir ¢ox sini intellekt sistemi
istehsalgilarinin mahz 6zal tagkilatlar olmasindan irali galir. Dévlet organlari ve 6zal sektor
Gcun asagidaki 6hdslikler nezards tutulur:

Dovlat sektoru Ozal sektor

. R Potensial ayri-seckilik naticalerinin
Risklerin miayyan olunmasi; miayyanlosdirilmasi;

f ) rAyrl-segkiIiyin garsisini e]_lmaq Vo ]
Seffafligin ve hesabatliligin temin azaltmag, elscs de moveud
olunmasi: naticelari |.zler'nek__ugun samereh

’ tedbirlerin goérilmesi;

\ W

( ) f Masin éyranmae sistemlorindaki )
ayri-seckiliyin

Nazarstin temin olunmasi. maayyanlagdirilmasi, garsisinin
alinmasi ve azaldilmasi sayleri

| barada soffafliga riayat olunmasi. |

\ J

Goéranduyd kimi, dévlet sektoru Gglin nazerds tutulan 6hdalikler bilavasits etik prinsiplarla
alagadardir ve 6zal sektor ticin muayyan olunan éhdaliklarden daha genisdir. Bu da dévlst
organlarinin nazarati 6z Uzerinde saxlamasi imkanlarindan irali gelir. ©ks taqdirda, suni
intellekt sistemlarinin tetbigi sferasini tenzimlamak ¢atin olardi.

1.3.Tacriibi aragsdirma va faktlar: siini intellekt sistemlarinin tatbiqi zamani ayri-
seckilik va onun halli yollan

Qeyd etmaliyik ki, stni intellektin tatbigi Gzre barabaersizlik ve ayri-seckiliys yol verilmasi
aksar hallarda snanavi cemiyyatin barabarsizliklarindan gaynaqlanir. ©nanavi cemiyyatda
mdvcud olan mixtslif barabarsizliklarin hale de davam etmasini etiraf etmaliyik. Baxmayaraq
ki, BMT-nin “irqi ayri-seckiliyin batin formalarinin lagv edilmasi hagqinda” 1969-cu il
Konvensiyasinda istirakgi dovlatler irqi ayri-seckiliyi pislayir ve taxire salinmadan butin
mimkun vasitelarla irgi ayri-seckiliyin batlin formalarini legv etmak siyasati ylritmayi ve
batun irgler arasinda qarsiligl anlagsmaya yardim géstermayi 6hdalarina gétururler, hale de
dinya ehalisinde irgi ferglilik tam aradan qaldinimamigdir. Eyni zamanda, gender
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barabarsizliyini de qeyd etmsaliyik. Hatta, bununla bagh Alqgoritmik ©dalat Ligasinin
qurucusu, komputer sahasinda alim Coy Buolamvini maraqli tadgiqat aparmisdir. IBM,
Microsoft va Amazon kimi texnologiya nahangleri terafindan satilan stni intellekt sistemlari
Uzra arasdirma aparan alim bu sistemlarin fealiyystinds gender va irqi barabaersizliys yol
verildiyini agkar etmigdi. Tedgigatin naticesine gdre, sifetin cinsini taxmin etmak vazifasi
nezare alinmagla, butin sirkatlar kisi sifetinde qadin sifstine nisbeten daha yaxsi
performans gostarmisdiler. Tehlil olunan sirkatlerde acgiqderili kigilar Ggiin 1%-den ¢ox
olmayan sahv nisbatlari var idisa, garadarili qadinlar Gglin sehvler 35%-o yiuksalmisdi. Hatta
sistemlar Oprah Vinfrey, Michelle Obama va Serena Villiamsin sifetlarini dizgin sakilde
tosnif eda bilmamisdi. Hamginin tedqigatgi sabableri aragdirarken musyyean etmisdi ki,
Facebook ve Google-da texniki rollarda g¢alisanlarin 2%-dan azi qaradarilidir. Bloomberg
terafinden giymatlandirilan sakkiz bdylk texnoloji sirketde texniki is¢i qlUvvasinin yalniz
besda biri gqadinlardir. Natica etibarile alim bels muayyenlesdirmisdi ki, hiqug-muhafiza
organlarinda, o cimladan pilotsuz tayyaralarin ve ya polis orqanlarinin tztanima kamerala-
rinda bu cir texnologiyanin istifadasine mahdudiyyatlar qoyulmalidir [11]. Qeyd olunan
problemlarin garsisini almaq magsadile Coy Buolamvini Safe Face Pledge taklif etmisdir ki,
bu, teskilatlar G¢lin Uztanima texnologiyasindan sui-istifade hallarini azaltmaq Ugin ictimai
O6hdaliklar goétirmak tGgln bir imkandir ve texnologiyanin qanunsuz istifa-desini gadagan
edir, har hansi bir dovlat tarafinden istifadasinda saffafliq telab edir [14].

Umumiyystls, cemiyystde malumatlar barabar sakilds yaradilmir ve ya toplanmir. Bir
regionda yasayan ahali haqqinda malumatlar tabii ki, daha ¢ox olur ve bu da suni intellekt
sistemlarina yerlosdirilon verilonlera 6z tasirini géstaracekdir. Yuxarida ¢akdiyimiz tacribi
faktlardan da gérundiyt kimi, stni intellekt sistemi yaradildidi an deyil, ona verilonler daxil
edildiyi zaman ayri-seckiliya yol verile biler. Vilyam Gibsonun dediyi kimi: “Texnologiyalar
biz onlari tatbig edena gqadar manavi baximdan neytraldir.”

Hamcinin camiyyatdaki iqtisadi farglaer de suni intellekt sistemlerinin tatbiqgi zamani ayri-
seckiliyin davam etmasina zamin yaradir. Dévlatlerin global saviyyads inkisaf etmis, inkisaf
etmakda olan va zsif inkisaf etmis dévlstlera ayrilmasi kimi igtisadi prosesin de reqemsal
berabarsizliys tesirini xtisusi vurgulamagq lazimdir. igtisadi cehstdan inkisaf etmis dévlstler
biitiin sahslerde oldugu kimi, IKT-nin tetbigi sahesinde de gabaqcil mévgeni tuturlar. Bunu
dunya internet istifadagilarinin regionlar Gizre sayini va nisbatini eks etdiran 30 sentyabr 2020-
ci ile olan son Statistik Malumatdan [10] da agig-aydin misahida etmak olar.

Suni intellekt Gzra ayri-seckiliys yol verilmasini tesdiq edan faktlar barada ayri-seckiliyin
bir ne¢a ndvl Uzre malumat vermak daha diizgin olar:

irqi va etnik ayri-segkilik. Ayri-segkilik faktlarini atrafli tahlil eden Can Yavuz bu tip ayri-
seckiliye misal olaraq, Cindaki Uygur musalman azliglara qarsi edilen adalstsizliyi géstarir:
Cinli start-up sirketlari “hassas qgruplarl” taniya bilan va uygurlari ve uygur olmayanlari
tasniflagdire bilan Gztanima sistemlarini inkigaf etdirmaya c¢alisir. Bundan slave, tUztanima
sistemlari sayasinde hdkumat milyonlarla azlig qrup Gzvind asanligla miayyanlasdirs,
izloya va hadaf ala bilar ki, bu da birbasa sexsi hayata mudaxiledir [3, p.32-33].

Kanada Ali Mehkamasi Evert Kanadaya qarsi isinda ayri-seckilik faktinin oldugunu tasdiq
etmisdi. isin mahiyyetine gére, émiirliik hebs cezasina mehkum olunmus Evert 6ziinii Métis
(Kanadadaki yerli xalglardan biri) kimi taniyir. Habsxanalari idare eden Kanada islah Xidmati
cinayatkarin residi-vistlik saviyyasini va ruhi saglamligini giymatlandirmak Ugun texniki
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vasitelarden istifade edib. Evert iddia edir ki, bu vasitaler asasen yerli olmayan shali
Uzerinda sinaqdan kegirilib va yerli insanlara tatbiq edildikda etibarli olduglarini tasdiglayan
bir arasdirma yoxdur. O, islah Xidmatinin “vasiteni tetbiq etdiyi cinaystkar haqqinda her
hansi bir melumatin mimkun gadar daqiq, yenilonmis va tam olmasini tamin etmak U¢un
butiin aglabatan addimlari atmadigini” séyladi. Ali Mehkemsa iddiac! ile razilasaraq, islah
Xidmatinin Kanada giymatlendirma vasitalerinin qarezsiz olmasini temin etmak tgiin agla-
batan addimlar atmadigi ve buna géra ganunlari pozdugu gerarina galdi [7].

Hamcinin AB$-da tatbiq olunan stni intellekt sistemloerinin tatbiqi Gzrs irqi ayri-seckiliya
yol acan bir sira xosagalmaz hallar musahide edilmigdir. Bele ki, stni intellekt destakli
gbémrik ve serhad nazarsti cihazlarindan bazisi garadsrili insanlari yuksak risk grupu kimi
taniyaraq onlara gargi garazli naticeya galmisg, bu ise xosagalmaz veziyystin yaranmasina
sabab olmusdur. Bela olan halda bas vermis ayri-seckilik faktina géra hamin sini intellektin
program teminatgisi, istehsalgi sirkat, hamin texnikanin faydalarindan yararlanan gémrik
xidmatinin amakdaglari, yaxud digar har hansi bir gexsin masuliyyat dasimasi masalesi
hidqugi cahatdan hallini tapmayan problem-lardan biridir.

Gender asasli ayri-seckilik. Bu clir ayri-seckiliya tipik nUmuna kimi Google Translate-i
geyd etmak olar. Naticaler goéstarir ki, Google Translate cinsi neytral avazlikleri cinsi
stereotip avezliklera gevirir. Masalan, “o tibb bacisidir” ifadasi ingilis dilinds “she is a nurse”

va ya rus dilinds “oHa megcecTtpa” kimi terciima olunursa, “o hakimdir®, “o strtcudur” kimi
cumleler ise “he is a doctor/driver”, “oH gokTop/wodep” kimi tercima olunur. Maraglidir ki,
‘onun yasamaq huququ var’ ve s. bu kimi Umumi xarakterli cimlalar da tarcima edildikds,
Uclncl saxsin takinin Kisi cinsi kimi tarciima olunur. Mualliflar hesab edirler ki, adi tercima
programinda mdévcud olan bu gender barabaersizliyi cemiyystdaki ayri-seckilikden irali galir
[3, p.34].

Basqga bir maraqli fakt 2012-ci ilde miayyan olunmusdur: Avtomobil istehsalgilari
gazalarin garsisini almaq maqgsadile sasli idareetma sistemi tatbiq edirlor. Bu sistem imkan
verir ki, sUrtculer sasli amrler vasitasile peyk navigasiyasini, radio, kondisioner, smartfon ve
bir cox sistemi idara eda bilsinlar. 2011-ci ilde Saron Silk Karti aragdirmasi asasinda bela
bir naticeya gealmisdi ki, “Ford Focus”un 2012 modelinds sas idareetma sistemlari gadin
soslarini tayin eds bilmir [4]. Oslinds, sonraki illarde, xUsusile 2020-ci ilde gadinlar Ugln
genis imkanlar nazerds tutan avtomobillar istehsal olunsa da, Umumilikds idarsetma
sistemlarinde mdvcud olan ayri-seckiliklor davam etmakdadir.

Belolikla, sni intellekt sistemlarinin tatbigi zamani mévcud berabarsizlik ve ayri-segkiliyin
sabablarini agsagidaki kimi tesvir eda bilerik:

onanavi
barabarsizl
ik

Sini intellekt
sistemlarinin
totbiqi lizro
moévcud
barabaersizlik
Vo ayri-
seckilik

Ragamsal
barabarsizl
ik
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Sxemdan goérinduyd kimi, stni intellektin tetbiqi Uzre ayri-seckilik ve barabarsizlik yalniz
reqemsal diinyada olan ferglerden irali galmir, eyni zamanda ananavi fargliliklar de sabab
gisminda ¢ixis edir. Suni intellektin tetbigi zamani ayri-segkiliyin qarsisini almaq G¢tin ham
beynalxalq ve regional, hem da ddvletdaxili ¢argivede ayri-seckiliys yol vermama Uzra etik
prinsiplarin sarhadlari dagiqlasdiriimalidir. Eyni zamanda, mahkama tacriibasi do bunu
destaklamalidir. Google ispaniyaya garsi isinde deyildiyi kimi, sexsi toxunulmazliq hiiququ
sirkatin igtisadi manafeyindan va bazi hallarda malumat alds etmak Ug¢in ictimai maragdan
daha béyukdur [9].

1.4. Natica

Yeni texnologiyalarin inkisafi naticesinde formalasan reqemsal dinyada barabarliyin
teminatina xidmat edan normalar tez-tez texnologiyaya uymur va bir ¢ox hallarda insan
hiquq ve azadliglarinin pozulmasi hallari misahida edilir. Bele pozuntular yalniz dévri
inkisafdan asili deyil. ©nenavi cemiyystde mdvcud barabarsizliklor da sini intellekt
sistemlarinin tatbiqi zamani 6z tesirini gdstarir. Ona gére de reqemsal camiyyatda berabarlik
hiququnun teminati ve ayri-seckiliya yol verilmamasi ti¢clin butiin tedbirler ham beynalxalq,
ham de milli-hGiquqi ¢ercivade asagidaki istiqamatlarde apariimalidir:

o Soffafliq testina riayat olunmasi;

e Reagamsal ve ananavi farqliliklerin aradan galdiriimasi;

e Huquqi tenzimetmanin tekmillagdiriimasi.

insana xas olan zska elementlorinin masinlarda tastbigine esaslanan sini intellektin
universal migyasda tatbigi onun sosial, maddi ve manavi faydalihdi, insan hlquqg va
azadlglarina hérmat edilmasi kimi bir ¢ox asas prinsiplarle sartlenmalidir. Sini intellekt
comiyyat U¢ln tahdid ve asas hlquq prinsiplarina ydnalen risk faktoruna ¢evrilmamalidir.
Mohz ona gére de “Asilomar Suni intellekt Prinsipleri” [8], igtisadi ®mekdashq ve inkisaf
Togkilati (OECD) Surasinin “Siini intellekt tizre Tévsiya”si [13], “Reqemsal Hiiquglar {gln
Saharler Koalisiyas!” Bayannamasi [5] va s. bu kimi sanadlarde bayan olunur ki, har kes
soxsi hayatina tasir eden texnoloji, alqoritmik va suni intellekt sistemlari hagginda anlasilan
ve daqiq informasiyaya cixisa, eleca da adalatsiz, garazli ve ya ayri-seckilik yaradan
sistemlori deyisdirmek imkanina malik olmalidir. izlenilmesi, kommunikasiya yaradilmasi
mumkun olan suni intellekt sistemlarinds olan pozuntulari derhal agkar edib qarsisini almaq
mumkun olacaqdir.
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Abstract

Artificial intelligence systems, known in modern society as smart machines and
technology, especially smart computer programs, are one of the current problems of the
time. These systems, which serve to "simplify" our lives by increasing people's leisure time,
productivity in production and other activities, in many cases lead to the violation of rights
and freedoms in practice. The right to equality should be emphasized. In the article, author
explains the practical issues related to equality and non-discrimination in the application of
artificial intelligence systems in detail, and makes recommendations on ensuring the right to
equality.
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AokTop ¢unocodun no npasy MNonbHa3 AnabiH Kbi3bl P3aeBa
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PABEHCTBO U UCKINKOYEHUE OAUCKPUMUHALIUN KAK BAXKHOE
YCNOBUE NPUMEHEHUA CUCTEM UCKYCCTBEHHOIO UHTEJIJIEKTA

Pe3ome

CnctemMbl UCKYCCTBEHHOTO WHTENNEKTa, M3BECTHble B COBPEMEHHOM OOLlecTBe Kak
NHTEeNNeKTyanbHble MallnHbl U TEXHONOMMN, 0OCOBEHHO MHTENNEKTYyarbHble KOMMbIOTEPHbIE
nporpamMmbl, SIBMSILOTCA OOHON U3 aKTyarbHbIX NPO6eM TOro BpeEMeHU. 3TN CUCTEMBI, KOTO-
pble cryaTt Ans «yNpPOLLEHMsI» Hallen XXM3HM 3a CYeT yBenmyYeHns cBobogHOro BpeMeHH,
NPOAYKTUBHOCTM MPOM3BOACTBA W APYrMX BUOOB OEATENbHOCTW, BO MHOMMX Chy4dasx
NPMBOAAT K HapylleHuo npaB u cBobon Ha npakTuke. CrnegyeT NoayvyepkHyTb NpaBoO Ha
paBeHCTBO. B cTaTbe aBTOp NoapobHO pas3bsCHAET NpakTUYecKMe BOMPOCH!, CBA3AHHbIE C
paBEHCTBOM M HEAUCKPMMUHALMEN NPU MPUMEHEHMUMN CUCTEM UCKYCCTBEHHOIO MHTENMEKTA,
N naeT pekomeHgaunmn no obecnevyeHnto Npaea Ha PaBeHCTBO.

KniouyeBble crnoBa: CUCTEMbl WCKYCCTBEHHOIO WHTENNeEKTa, MpaBO Ha pPaBEHCTBO,
HeQUCKPMMUHALMSA, MeXAyHapoaHO-NPaBOBOE perynupoBaHme, HauMoHarnbHble NpaBoBbIe
Mepbl.
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MULKi PROSESD® NUMAYSNDOLIK INSTITUTUNUN INKISAF
TENDENSIYASI: MUQAYiSaLi HUQUQI TOHLIL

Osgarov Hiiseyn
dissertant
(Baki Dovlat Universiteti)

Xiilasa

Maqalada mulki prosesda niimayandalik institutunun mixtalif hliquqg sistemlarinda yeri va
inkisaf tendensiyasi ile bagli masalalar tadqiq edilmisdir. Milki prosesda nimayandalik
institutu 6z tarixi inkisaf tendensiyasina malik olan ve 6ziinde maddi ve prosessual hiiquq
normalarini tecassim etdiran kompleks hiquq institutudur. Bu hiiquq institutu subyektin
obyektiv sabablarden miustaqil sakilde meahkamada c¢ixis eda bilmamasi sabablarindan
meydana cixmisdir. Prosessual nimayandsliyin inkisaf tendensiyalari o haqda natice
cixarmaga imkan verir ki, nUmayandalik institutu ona olan telebatin artmasi sebabindan
daim ylkssloen xatle inkisaf etmisdir. NUmayendalik mdilki prosesin sistemyaradici
elementidir. Mahz nimaysndanin vaziyystinden bir ¢ox hallarda mulki prosesin bu ve ya
diger sistema aid edilmasi asilidir.

Anglosakson sistemi d&lkslerinde nidmayandaliyin doktrinal bindévrasi eynilagdirma,
identiklesdirma nazariyyasine asaslanir (doctrine of identity). Roman-german sisteminda
mulki-prosessual hiiqug nimayandanin hiquqi statusunda ona verilon salahiyyatlare
asasan meyarlar muayyanlesdirir. Bu asasda nimayandalik ganuni ve kdénualli névlera
ayrihr.

Huquagi institut kimi nimayendalik bu giine kimi formalagma prosesindadir, tmumiyyatle
igtisadi munasibatlorin, ticaratin inkigsafi vo on esasi da cemiyystds insanlar arasinda
munasibatlerin deyismasi numayandalik institutunun da inkisaf tempina shamiyyatli
deracada tesir gosterir.

Acar sozlar: mulki proses, nimayandalik institutu, roman-german, anglo-sakson, hiquq
sistemi, hiiquq ailasi, doktrina, ganuni nimayandalik, ganunvericilik, sistem, ganun, manbs,
konstitusiya, prinsip, mahkama.

NuUmayandalik institutu praktiki olarag hidququn bdtin sahslarinde mdvcuddur. Mulki
prosesde niUmayendslik institutu fiziki ve hiquqi sexslerin hiquglarinin ve ganuni
maraglarinin mahkemada muidafissinin vacib konstitusion teminatidir. Hiququn bu institutu
Umumi anlamda bir sexsin digar sexsin adindan, onun maragqglari namina, onun tapsirigi ile
hamin saxse ganunla verilon salahiyyatler ¢arcivasinds prosessual harakatlari icra etdiyi,
eyni zamanda tamsil olunan gexse muinasibatde miuayyan hiiquq va vazifsler yaradan
hiqugq minasibatidir. Nimayandalik maddi ve prosessual hiiqugda 6z maqgsadlaring,
yaranma asaslarina va naticalarina gore farglanir. Bazi hallarda maddi hiiquq minasibatleri
nimayandaliys yol vermir, masalen nikahin baglanmasi zamani nimayandaliys yol verilmir.
Prosessual kontekstda isa bele mahdudiyyatloera demak olar ki, rast galinmir.

Mahkama nimayandaleri onlara verilon salahiyyatlar daxilinds temsil etdiyi sexs Ugin
daha aiverigli seraitin yaradilmasina calisan, ona zaruri hiquqgi yardim gdéstarmali olan
soxsidir. Paralel olarag, nUmayandanin istiraki mahkamada adalat mimhakimasinin hayata
keciriimasine de misbat manada 6z tasirini gostarir [6, 49].

Mulki prosesda nimayendalik institutunun esas maqsadi fiziki va hiquqi saxslerin hiiquq
va ganuni maraglarinin tam gakilde temin edilmasina nail olmaqdir. Bu institutun shemiyyati
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bir sira sebablarle slagadardir. ilk névbada, mulki islarin ¢cekisma prinsipi esasinda hayata
keciriimasi sababi ile alagadardir. Stibutetma yukinlin teraflerin (1zarine qoyulmasi saba-
binden tarafler 6z hiiquq ve maraglarini midafie etmak tG¢lin zaruri minimum hldquq bilgisina
malik olmalidir. ikincisi, imumilikde hiiquq sisteminin, ganunvericiliyin zenginlesmasi ve ya
murokkablagmaesi. Bela ki, camiyyatin talebatlar artdigca ganunlarin sayi da artir, heatta
hiqugsUnaslar arasinda da ixtisaslasma qgacilmazdir. Bels olan halda, ixtisasli nimayan-
danin istiraki, onun pegsakar hiquqi yardim gdstermasi zerurate gevrilir.

Muilki prosesdae igtirak eden nimayenda prosesda istirak etmakle 6zl Gg¢ln yox, temsil
etdiyi soxs Uglin muayyan harakatler yaradir, dayisir va ya lagv edir. Nimaysandanin mulki
prosessual munasibatlarin subyekti olmasi sualina birmeanali cavab vermak ¢atindir. Bu
suala pozitiv cavab vermak daha rahatdir, ¢cinki mivafiq masale ganunda 6z tesbitini
tapmisdir[4, 77]. Masalen, AR MPM nimayandani prosesin diger istirak¢ilari kateqoriyasina
aid edir (md. 61). Nimayandalik institutu tekce iddia icraatinda deyil, xtsusi icraat, icra
icraatinda, hamginin butin instansiya mahkamalerinde aparilan islerde de hayata kegirilir.

indi ise mulki prosesde numayendslik institutu ile bagli doktrinal fikirlere, nezeri
yanasmalara baxaq. NUmayandalik institutu hale Roma xutsusi hiiququnda malum idi. Roma
mahkama proseslerinde actores (hiquqi $exsin nimayandssi), tutores (gayyumlar),
advocatus (6z gohum va dostlarina mahkamada maslahat veran saxslar)[3, 82] adli sexsler
istirak edirdi. Alman-Holland yurisprudensiyasi adlanan XVII asrin hiquqgstnaslari
nimayeandalik institutunu inkisaf etdirerek ona yeni xususiyyatler gatirmisdi. Belo ki,
nimayande diger saxsin adindan gixis etsa de mulki prosesda hiiquq ve vezifsler yaradir
va prosesin tamhuquqlu istirakgisina gevrilirdi. Bu dayisiklik uzun muddest hiiquq aleminda
quvvadas olan ve nimayeandasleri proses igtirak¢isi statusundan mahrum edan alteri stipulari
nemo potest prinsipini[15, 37] shamiyyatli deraceds dayisdi. Qadim Roma alimi Ulpianin irali
surduyd bu prinsipi tebii hiqug maktabinin nimaysandaleri deyiss bildi[20, 432].

Mulki prosesde nimayendenin birbasa istiraki, basqa sézls birbasa nimayeandalik
konsepsiyasinin iglenib hazirlanmasinda Holland hiquqg alimi Hiquo Qrotsi béyuk isler
gbérmisdir. Mahz O, ilk dafs olarag, nimayandalik migavilasini Gglincl saxsin xeyrina olan
muqaviladen ayirmisdir[18, 45-46]. Bu addim kontinental hiquq sistemli &lkalarin
ganunvericiliyinde hale de 6z quvvasini saxlayir. Umumiyyatls, bir vacib megami geyd edek
ki, Roma hiquq sistemindan yararlanmis kontinental hiiquq sistemli dévlstler (Almaniya,
italiya, Fransa, Rusiya, o cimleden Azarbaycan) milki prosesde niimaysndaenin istirakini
hemin prosesin effektivliyi va Umumilikde adalat mihakimasinin semaraliliyi baximindan
vacib sort sayirlar.

Artig geyd etdiyimiz kimi, milki prosesde nimayandalik institutuna muxtalif élkalerin
hiquq adsabiyyatlarinda farqli yanasmalar mdévcud olsa da, onlarin arasinda ciddi fikir
muxtalifliyi ve ya prinsipial farqlar nazara carpmir. Bununla bels, tadqiq etdiyimiz masals ilo
bagli dolgun, bitkin fikir bildirmak Ug¢in hamin konseptual fikirlera nazer yetirilmasi
magsadauygun hesab edilir.

KéIn Universitetinin professoru Mattias Kilian geyd edir ki, hiiqugi nUimayandalik mixtalif
islor Uzre mehkama prosesinda har hansi bir sexse pesokar hlqugsinas (lisenziyali
pesokar hiquqgsunas, barrister, solisitor, vakil ve s.) terafindan temsilgiliyin gdstariimasidir.
Muallif eyni zamanda macburi (mandatl) nimayendaliyi de farglandirir. Bu név nimayen-
dalikde tamsil olunan sexsin mahkamada esidilmak va prosessual hiquglardan istifade
etmak hiququ var[10, 3].

Mualki hioquq sferasinda nifuzlu muitexassislerden hesab edilen professor Rik
Verhagen mulki prosesde nimayandenin statusu ile bagli masealede onun salahiyyatinin
yaranmasl meyarini asas goéturtr. Mehz bu sababdan niimayandalik ganuni (normativ
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hiquqi akt esasinda yaranir) ve kénillli (saqd ve ya etibarnama asasinda yaranir) ola
bilir[17, 6]. Bela bélgl esasan kontinental hiquq sistemina malik dévlatlar Gicliin xasdir.

Mauro Cappelletti qeyd edir ki, mulki prosesde azyaslilar, fealiyyat qabiliyyati
olmayanlar, azteminatlilar ganuni nimayandalarle temsil olunurlar ki, hemin nimayan-
dalar gisminda adaten vakillar ¢ixis edir[8, 119].

Mashur Britaniya hiquq alimi, Okxford universitetinin malki proses Uzra professoru
Adrian A.S.Zuckerman hesab edir ki, Gmumi hiquq sistemli 6lkalardan farqli olaraq,
kontinental hiquq sisteminde miulki prosesda nimayendanin istiraki arzuolunandir.
Bunun asas sababi mulki prosesin ¢gakisma prinsipi asasinda aparilmasi ve mahkamaya
bu prosesde tam neytral mévqgeyin tutulmasi imkanini verilmasi ile baghdir. Anglo-
amerikan sistemindan ferqli olaraq, bu sistema malik élkalarde prosedur gaydalarin
coxlugu, normativ aktlarin ferqliliyi, prosessual gaydalarin yazil sakilde apariilmasi va
s. rasmiliklor insanlara mahkama prosesinds 6zini mudafis etma qabiliyyatini
azaltmaga gatirib ¢ixarir, yani biatiin bunlarin mévcudlugu zaruri hiiquqi biliklari olmayan
saxsin milki prosesds asanligla uduzacagina isars edir[19, 357].

Mulki prosesda nimayendsalik institutu ile baglh rus alimlarinin de fikirlari maraq dogurur.
O.V.isaenkova qeyd edir ki, milki prosesde mehkeme niimayendesi miilki prosesin
istirak¢isidir ve temsil olunan fiziki ve hiiquqi sexslerin adindan prosessual harakatlar hayata
kecirir[5, 106]. R.A.Sidorovun fikrinca, nimayande mulki prosesin mistaqil istirakgisidir ve
onun prosessual vaziyyati bir gadar mirakkabdir, ¢linki o, temsil olunan saxsin hiquglarini
realize edir. Bu sababden muallif nimayendeni, ne prosesda istirak eden sexsler
kateqoriyasina, na da prosesin diger igtirakcilarina aid etmir[2, 78].

Hazirda dinyada miuxtslif hiquq sistemleri mévcuddur. Cox zaman hiquq sistemi
anlayisi ila paralel olaraq, hiiquq ailasi anlayisindan da istifade edilir, aslinde hiiquq ailasi
hiquq sistemlarinin tipini formalasdirir. Hiquq ailesi muqayisali hiiqugsinashgin markazi
anlayiglarindan biri olmagla, milli hiiquqg sistemlarinin macmusunu, hiiqugun manbalarinin,
asas anlayiglarin, hiququn strukturunun ve onun formalagsmasinin tarixi inkisaf yolunun
Umumiliyini birlesdirir. Hiquq ailesi termini elmi dévriyyeys alman alim Qotfrid Leybnits
tarefindan latin dilinde 1667-ci ilde nasr edilmis “Mahkama hiquqgsunashginin dyranilmasi-
nin yeni metodlar1” (Nova Methodus Discendae Docendaeque Jurisprudentiae) asari ila daxil
edilmisdir[13, 327].

Her bir hiiquq sistemi unikaldir, ancaq miqgayisali hUquqgstnasliq onlarin oxsarliglarini ve
forglarini aydinlasdirib hiquq sistemlerinin tipologiyasini misyyean etmaya imkan verir.
Belalikla, hiiquq ailesi adlandirilan hiiquq sistemlarinin tipleri formalasir. Bele formalagma-
nin asas meyarlarl: a) hiqugun manbalerindan istifade ve muiiqayisasi; b) presedentlerin
yaradilmasinda mahkamanin rolu; c) hliqug sisteminin mangayi va inkisafidir.

Tarixi shamiyyatden basqga, hiquq sistemlerinin bdlgisi konkret hiquqi anlayislara
ybnalmaya, zangin xarici tecribadan istifade etmaya, bageriyyatin hiiquqi inkisafinin tmumi
tendensiyalarini anlamaga, 6z hiiquqi ve siyasi madaniyyatini zenginlagdirmaya imkan verir.

Huquq sistemlarinin an genis yayilmis tasnifatini fransiz alimi Rene David aparmisdir:

e roman-german hiquq sistemi;
anglosakson hiquq sistemi;
dini hiquq sistemi (mUsalman, yahudi va basgqalar);

e sosializm hiquq sistemi;

e 9nanavi hiquq va digerleri[11, 125].

Sadalanan hiquq sistemleri arasinda Roman-german va Anglosakson hiiquq sistemlari
daha genis sokilda yayilmig ve tadqgiq olunmusdur. Roman-german hiiquq sisteminda hlquq
normalari Umumidan xUsusiya dogru inkisaf edirse, Anglosakson hlquq sisteminda aksina
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xususiden Umumiya dogru inkisaf edir[1, 19]. Anglosakson hlquq sisteminde mahkama
praktikasinda formalasan hiquqg normalari asas géturilirss, Roma hlququna séykenan
Roman-german hiiquq sisteminda yazili ganunlara, macallslars tGstunlik verilir.

Anglosakson sistemi 6lkalarinda nimayandaliyin doktrinal biindvrasi eynilagsdirma, identi-
klasdirma nazeriyyasina asaslanir (doctrine of identity). Bu nazariyyays gére, nUimayande —
miayyan manada temsil edilenin alter ego-sudur va tamsil edilondan salahiyyatlari alir ve bu
selahiyyatlar cargivesinde herakat edir[21, 15]. Bu konsepsiyanin asas mahiyyati ondan
ibaratdir ki, nUmayandaliys hansisa abstrakt element kimi baxiimir. Nimayandalik gox Gmumi
konsepsiyadir, hansi ki, istenilan vaziyyati shate edir, na vaxt ki, bir gexs basqga sexsin xeyrina
harakat edir, nUmayandalik bu iki gexsin arasinda konsensual miunasibatdir[12, 43].

Hal-hazirda miqgayissli hiiqugsinasliqda har hansi xtsusi-hiqugqi institutun analizi vaxti
Anglosakson ve Roman-german sistemi arasinda farqlerin tasviri he¢ kasi teacciblandirmir.
Ancaq bu, bir hiiquqi ailenin qanad altinda birlegsmis konkret dévlatlerin milli hiqugqunda
minasibatlerin har hansi sferasinin hiiqugi nizama salmasinda xisusiyyatlerin mdévcud-
lugunu istisna etmir. Bu manada nimayeandaslik hiququ istisna deyil. Dinya hiquq elminda
nimayandalik minasibatlerinin unifikasiyasinin ¢atinliklari genis yayilmigdir, bele problem-
lar roman-german va anglosakson hiquq sistemlarinin yaxinlagmasinin cehdi zamani mey-
dana c¢ixir. Ancaq kontinental Avropanin bir sira konkret 6lkalerinde bu munasibatlarin
hiquqi tenzimlanmasinin miuqayisasi vaxti ferglar meydana cixir, hansilarin ki, tadgiqati
muqayisali hiqugsinasliq ve prosessual hiiquq elmi Gg¢tin maraq dogurur.

Roman-german hiquq sisteminda miuilki prosessual hiiqug nimayandeanin hiquqi sta-
tusunda ona veriloen salahiyyatlere asasan meyarlar misyyanlasdirir. Bu esasda nimayan-
dalik ganuni ve kénulli moévlsre ayrilir. Qanuni nimayandalik ganunun gdstariglerinden
dogursa, kéndlli nimayandalik aqde asasan yaranir [17, 6]. Bu tendensiya Azarbaycan
hiquq sistemi Gglin de xarakterikdir.

Koénalli nimayandanin hiquq ve vazifeleri ona verilan etibarnamaye asasan tanzimlanir.
Buna goéra de, kénilli nimayandanin hliquqg ve vazifelar yaratmaq imkani yoxdur. Qanuni
nimayandaslikds ise vaziyyst tam ferglidir, bela ki, ganuni nimayandanin hiiquq va vazifsler
yaratmasi G¢in gqarsl terafin modvcudluguna ehtiyac yoxdur, bu imkan qanunun
gosteriglerinden ve ya mahkama gararindan (ataligin miayyan edilmasi garari ve s.) yaranir.

Qanuni nimayeandalik har bir élkanin hliquq sisteminda bir ne¢ca hadefe xidmat edir va
buna gdre bu termin bir sira nimayandalik kateqoriyalarini shats edir. Onlardan sn shamiy-
yatlisi yetkinlik yasina ¢catmayanlar adindan nimayendalik va faaliyyat qabiliyysti olmayan
(ve ya mahdud) sexsler adindan nimayendalikdir. Homginin tmumi birge mulkiyyatin reji-
miyle alagadar yaranan niimayandslik va zarurats (tapsiriqg olmadan basqgalarinin maraglari
namina c¢ixis etma (negotiorum gestio)) gére nimayandslik de ganuni nimayandalin
ndvlerina aid edilir.

Anglosakson hiqugqunda koéntlli nimayendaslik “irads ifadasi” prinsipinin realizesindan
formalasir ve konkret aqd esasinda rasmilagdirilir. Onu da geyd edek ki, Anglosakson
hiququnda ganundan dogan niimayandalik (agency by operation of law) de mévcuddur[14,
494]. Bu institut asas etibarils ar va arvadin temsilciliyi ile elagadardir.

ABS mulki prosesinde mahdud faaliyyst gabiliyyatli ve yetkinlik yasina ¢atmayanlarin
maraglarini ganuni niimayandalari temsil edir. 8ger hamin gexslarin hiquglarini dévlet or-
ganlari ve ya tagkilatlar temsil edirse, heamin qurumlar mahkemade mustaqil iddia qaldira ve
ya cavabdeh gisminda ¢ixis eda bilarlar. ABS prosessual ganunvericiliyina asasan mahdud
foaliyyet qabiliyyatli ve yetkinlik yasina ¢atmayanlarin ganuni nimayendeasi olmadiqda,
mahkamadae onlarin maraglarini mudafiagi (next friend) ve ya qayyum (guardian ad litem)
temsil eda bilar, hamin saxsleri maehkamsa tayin edir [9, 99].
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Ham Roman-german, hamg¢inin Anglosakson hiiquq sistemlerinde niimayandalik institutu
birbasa va dolayl olmasi meyarlarina gére de farglandirilir. MUlki proses zamani yalniz
birbasa nimayendaelik formasindan istifade olunur. Dolayr nimayendalik ise sirf mulki-
hiquqi xarakterlidir va nimayendanin 6z adindan ¢ixig etdiyi zaman bas verir (masalan.
komissiya miqavilasi). Roman-german hiiquq sisteminda konllli nimayandsliyin bele
bolglsi konseptual xarakter dasiyir. Birbasa nimayendaslik etibarnama verilmasi il realiza
olunur. Bu zaman nimayanda “diger saxsin adindan” ¢ixis etmakle onun hiquq ve mara-
glarini mehkamade mudafie etmaya calisir.

Kontinental sistemdsa hiquq hadisalarinin eksariyyatinin yaranmasinin snanavi tarixi
Roma hiuququndan baglanir. Klassik Roma hiququ yad harakatlerle (tesirlorle) mulki
hidquglarinin ve vezifelerin alde edilmasi imkanlari kimi nimaysndalik konsepsiyasini
tanimirdi. “Alteri stipulari nemo potest” Maksiminds ifada edilmis 6hdaliklerin saxsi tebisti
prinsipina gére ham sarbast hiiquqi kateqoriya kimi niimaysndaliyi, heam da Ug¢linct sexsin
xeyrine muqavileni tetbiq etmak qeyri-mimkin idi. Sonralar muilki hiqugda birbasa
nimayandaliyin nUmunasina ¢evrilmis mandatum miuqavilesi nUmayandaye temsil etdiyi
soxsla Uglncu saxsi baglamaga haqq vermirdi. Yalniz xtsusi hallarda Roma hiququ va-
sitacinin harakatlori naticesinde hiiquqi naticelarin yaranmasini taniyirdi. MUayyan
daracads bu hadissleri birbasa nimayandalikle migayise etmak olar.

Mdalki prosesda nimayandanin birbasa istiraki, basqa s6zle birbasa nimayandalik kon-
sepsiyasinin isloenib hazirlanmasinda Holland hiquq alimi Hiquo Qrotsi bdyuk isler
gbérmasdur. Mahz O, ilk dafs olarag, nUimayandalik mugavilasini Gglincl saxsin xeyrina olan
muqaviladan ayirmisdir [18, 45-46]. Bu addim kontinental hiquq sistemli 6lkalerin ganun-
vericiliyinde hale da 6z qlivvasini saxlayir.

Umumiyyatls, bir vacib magami geyd edsk ki, Roma hiiquq sisteminden yararlanmis
kontinental hiiquq sistemli dévlstler (Almaniya, italiya, Fransa, Rusiya, o cimladen
Azarbaycan) milki prosesde nimayandaenin istirakini hemin prosesin effektivliyi va Umu-
milikde adalat mihakimasinin semaraliliyi baximindan vacib sart sayirlar.

Konseptual tapintidan basqa, tabii-hUquq maktabi tabii hlquq nazariyyasinin mazmun
bazasina séykanarak ve irade azadligi prinsipini rehbar tutaraq niimayandalik institutunun
mulki-hiquqi baglangiclarini esaslandirmisdir. Kontinental Avropa 6élkalarinin mulki ve mulki
prosessual hUiququnun miuddaalarina uygun olarag nimayandae yalniz salahiyyatin mévcud-
luguna asaslanmali deyil. Nimayanda muinasibatinin yaranmasi dgtin kontinental sistem
xUsusi talab irali strldr: nimayanda tamsil etdiyi sexsin adindan harekat etmsalidir, o 6z adin-
dan harakeat etmali deyil. Bu agiqlig prinsipidir, hansi ki, tebii hiquq maktabi terafindan
gisman daxil edilmis va asaslandiriimigdir.

Numaysndaliyin ingilis-Amerikan konsepsiyasi 6z spesifik xususiyystlerine malikdir.
Xususi htiququn dualist sistemi esas géturilen dlkslardan ferqli olaraq, Béyuk Britaniya ve
ABS$-da Umummiulki ve ticarat nimayandsliyine bélgl mdvcuddur. Birbasa ve dolayi
niimayendalik bélgiist ingilis-Amerikan hiiququna xas deyil. Kontinental Avropa élkslerinin
hiiqguquna dolayi niimayandalik kimi malum olan miinasibstler ingilis-Amerikan hiiququnda
nimayandalik anlayisina daxil edilmir, ¢linki, nimayandenin fealiyyati temsil etdiyi $oxs
Ucun bilavasite hiiquqi naticaler yaradir. Bazi sirf delikt minasibatlerinin nimayandslik sfer-
asina olava edilmasi ingilis-Amerikan konsepsiyasi tiglin xarakterikdir. Belacs, bagga soxs
tcun delikt masuliyysti yarada bilen saxs agent kimi tanina bilar.

ingilis-Amerikan hiiquq adabiyyatlarinda “niimaysndalik” termini iki menada istifads edilir:
genis vo dar. NUmayendalik genis manada istenilan munasibatlari 6ziinds ehtiva edir, bagsqa
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s6zle, bir saxs basqga saxsin xeyrina Gguncl saxslarle minasibatlerde harakat edir, bu za-
man ndmayanda 6z adindan ve ya temsil ediloen adindan c¢ixis eda biler, hamginin bu pros-
esda nimayeandanin faktiki ve ya hiiquqi xarakterli harakatlari icra etmasi vacib deyil.

Dar manada niimayeandalik va ya sirf hiiquqi manada niimayandalik dedikds, nimayanda
konkret olaraq temsil edilen adindan va yalniz onun xeyrina harokatleri icra edir. Bu
harakatlarin naticesinda yaranan hiquqg minasibatleri tamsil ediloen Gg¢lin hiquqi qlivvaya
malikdir. Hemcinin geyd etmak lazimdir ki, Anqglosakson hlquq sisteminda belo
nimayeandalari har iki hiiquq sistemina xas olan “ganuni nimayandaler’dan farglandirmak
lazimdir.

Konkret miilki-hiiqugi baximdan ABS va ingiltarenin bir cox hiiquq alimleri (U.Sivi, X.Re-
usceylen, U.Qreqori, B.Markesins, R.Mandi) nimayenda (agent) dedikda, 6z harakatleri ila
basqalari tGcin delikt masuliyysti yarada bilen saxsleri nezards tuturlar. D.Fridman bu
masals ilo bagli geyd edir ki, agent, muqavilaler baglanmasi, amlaka serancam verilmasi
yolu ila prinsipal G¢tin macburi htiquqgi naticalar yaradir.

Kontinental hliqug nimayandalik mlnasibatlerinda xarici ve daxili tersfleri faerglandirir.
NUmayandanin va U¢lncl sexsin arasinda munasibatlarin xarici tarefi Avropa dévlatlarinin
mulki macallalarinin Umumi hissesinde tesbit edilmis gaydalarla tenzimlanir. AR-da bu
mesala Mdulki Macasllenin 16-c1 (9qdlerde temsilgilik) ve MPM-in 6-c1 (mahkamada
nimayandalik) fasllari ile nizamlanir. Fransiz Mlki Macallesi selahiyystloandirma masalasina
xiisusi mugqavile ¢argivesinda baxir [20, 434]. Roman-german hiquq sisteminde mandat ve
solahiyyst — musteqil hiiquq naticalariyle taninan iki miustaqil konsepsiyadir, hamg¢inin bu
kateqoriyalarin inkisafl hiiquq elmina ve pozitiv hiiquga shamiyyatli tasiri gbstermisdir. Bela
muddealar Almaniyanin, isvecranin, isvecin, italiyanin, Yunanistanin, Yaponiyanin ve Nid-
erlandlarin milli ganunvericiliyinda tasbit edilmisdir.

Hom Roman-german, ham de Anglosakson hiququnda ilkin salahiyyatlerle temin
edilmadan icra prosesinds olan aktin sonraki tesdiqi mimkundur. Bels raziliq iki naticeya
malikdir: 1) o temsil ediloen ve niimayande arasinda retrospektiv minasibatlar yaradir ve 2)
temsil edilenle UGglncl gexslor arasinda retrospektiv munasibatler yaradir. Temsil edilan
soxs bunun U¢ln avvaldan ssalahiyyst vermadiyi ve artiq davam edan temsilgilik U¢ln, yani
nimayandenin faaliyyati G¢in razilig vermak 6hdasliyi dagiyir. Nimayanda temsil edilanin
xeyrina aciq harakat etmalidir. ©gar Ug¢lncl $exsda bels bir taassirat yaransa ki, agent 6z
xeyrina haroakat edir, tamsil edilon nimayandanin harakatlerini tesdiglemak imkanindan
mahrum olur.

ingilteranin imumi hiiququnda musteqil hiiqug konsepsiyasi kimi niimayandalik XIX asrin
baslangicina gadar inkisaf etmamisdir. Homin vaxta gaeder nimayeandalik (agentlik) “geyri-
mitagakkil hadisa” kimi galmaqda davam edirdi, bu institutun hiqugi tenzimetmasini ise
isginin ve isagdtiranin munasibatlari, vakil xidmatlari, esyanin saxlanmasi, borcun kompen-
sasiyasi va yenidan hesablanmasi ile bagh masaleleri tanzimlayan normalar ni-
zamlayirdi[16, 3]. NUmayandaslik tzre kitablar 1811-ci ve 1812-ci ile qader nasr edilmirdi.
Agentlik hiiququnun bir cox konsepsiyalari (agilmamis agent minasibati, estoppel doktri-
nasl) XIX asre qadar atrafli sekilds tadqiq edilmamisdir.

NUmayandenin temsil etdiyi soxsle munasibatlarindaki salahiyysti ile U¢lncl saxsa
munasibatda xarici hiquglar arasindaki farglar 1925-ci ile gader “samaralasdiriimamisdir”.
Bununla bels, artig XVIII-XIX asrlerde salahiyyatlarin agiimasiyla bagh hiiqugi mibahisaleri
hall etmis ingilis mahkemalarinin gerarlarina rast gaslinir. ingilis hakimleri (iciin heg bir siibha
yox idi ki, agent bu halda temsil edilenin talimatlarina uygun olmayan harekatlarin realizasi
yolu ile agentlik muqgavilasiyle muayyen edilmis vazifslori pozaraq 6z hidqugi imkanlari
corcivesinde harakat eds biler. ingilis hilququ kontinental hiiqugdaki kimi eyni naticeys nail
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olmusdu. Bu gln etibarnamanin verilmasi va niimayandanin salahiyyatini miayyanlesdiran
miqgavilaler arasinda faerq demak olar ki, kontinental Avropa 6lkalarinin bitliin mtasir mulki
macallelarinde tesbit edilmis normativdir.

Numayandaya salahiyyatlerin verilmasi adeten mulki macallalerin iGmumi hissesinde 6z
aksini tapir. NUmayendaslik haqqinda imumi hissadaki normalari ytksak hliquqi abstraksi-
yanin naticasi kimi geyd etmak olar. Bele yanagsmaya gdra nimayandalik hiiquq institutu
kimi nazardean kegirilir. Roman-german hiiquq sistemina asasan ager nimayandayas etibar-
nama verilibsa, onun bu etibarnamsa Uzra salahiyyatleri realize etmasi zamani meydana
¢ixan hiquq minasibatleri Gmumi hissanin normalari ile nizamlanir. ©ger nimayandanin
solahiyyaetleri tapsiriq ve ya diger oxsar muqavile ile resmilagdirilerse, o zaman, hiquqi
naticelar heam Umumi, ham da xisusi hissenin normalari il nizamlanir.

Bels yanasma Almaniya (giin daha tipikdir, hemginin Niderland, isvegrs, Isveg, Italiya,
Portuqaliya, Yunanistan, Rusiya, o cimladan Azarbaycan Ug¢tin do xarakterdir. Bu élkslards
ndmayandanin salahiyyatinin ve tamsil olunanla onun arasinda mugavilanin daqiq serhaddi
aparilir. Belalikle, bela hiiquq sistemlari etibarnamani tamsil edilenle niimayanda arasinda
birtarafli qaydada salahiyyatlerin icrasi maqgsadils tapsirilan aqd kimi miayyan edirlar.

Ancaq kontinental sistemda butin élkslar bele yanagsmaya terefdar deyil. Daha ¢ox dok-
trinal xarakterli sebablerdan Fransada bele bir tendensiya formalagsmisdir ki, salahiyyat —
torafler arasinda nimayandalik razilagsmasinin aspektlarindan yalniz biridir. Bels ki, Fransa
Mulki Macallasinin 1984-cii maddasi saxsin salahiyyatini mandat miqavilasinin xarici effekti
kimi basqa saxsi hiiquqi cehatdan temsil etmak kimi giymatlendirir [7, 914].

Belslikle, mulki mahkamsa icraatinda nimayandalik genis anlayisdir ve hiquqi ve fiziki
soxslarin mulki hiiquq ve azadliglarinin mudafissi ve yaxud da pozuldugu halda barpasi
mogqgsadile faaliyyat qabiliyyatli sexsler terafinden go6sterilen yardim ve ya sadeacs
temsilgilikdir.

Numayendaelik Boyuk Britaniya ve ABS$-in mulki ve milki prosessual hiqugqunun an
ahamiyyatli institutlarindan biridir. Cox onillikler boyunca resmilesarak, Boyik Britaniya ve
ABS-1n mahkama tacribasiylae tanzim edilerak, hiquqi institut kimi nimayandalik bu gliina
kimi formalagma prosesindadir, Umumiyyatle igtisadi minasibatlerin, ticaratin inkisafi va an
asasl da camiyyeatds insanlar arasinda munasibatlarin dayigsmasi nimayandalik institutunun
da inkisaf tempina shamiyyatli derecads tesir gdstarir.
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TEHAEHUWUN PA3BUTUA MHCTUTYTA NMPEACTABUTEJIbCTBA
B NrPAXOAHCKOM MNMPOLECCE:
CPABHUTENbHO-NMPABOBOW AHANU3

AckepoB lN'ycenH
AnccepTaHT
(BaknHckun NocypapcTBeHHbIN YHUBEPCUTET)

Pe3rome

B cratbe mccneaytoTcs BOMPOCHI, CBSA3@aHHbIE C MECTOM W TEHAEHUUAMWU pas3BUTUSA
WHCTUTYTa NpPeACTaBUTENbCTBA B rPaXK4aHCKOM MNpouecce B pasfnuMyHbIX MpaBOBbIX
cuctemax. MIHCTUTYT npefcraBuTeNbCTBaA B rpaX4aHCKOM MPOLECce - CrOXHbIN NpaBoBOM
NHCTUTYT, UMEIOLLNIA CBOK MCTOPUYECKYHD TEHOEHUMIO Pa3BUTMSA 1 BOMNSoLaoWmin B cebe
HOPMbl MaTepuanbHOro M npoLeccyanbHOro npaesa. ATOT NPaBOBOW WUHCTUTYT BO3HWK B
CBSI3N C HEBO3MOXHOCTbIO CyObEKTa CaMOCTOATENbHO SIBUTLCA B Cyd MO OObEKTUBHbLIM
npuynHam. TeHAeHUMM pasBUTUS NpoLEecCyanbHOro MpeacTaBUTENbCTBA MO3BOSAKOT
caenaTtb BbIBOA O TOM, YTO MHCTUTYT NpeAcTaBUTENbCTBa pasBMBanca Bce Oonee
ObICTPbIMM TEMNAMM B CBA3N C PacTyLMM CNpPOCOM Ha Hero. NpeactaButenbCcTBO - 3TO
CUCTEMHBbIN 3NEMEHT rpaxaaHcKoro npouecca. Bo MHOrmMx cnyyasax ctatyc npeacraButens
3aBUCUT OT TOrO, NPUHAANEXMNT NN rPaXKAaHCKUIA NPOLIECC K TOW NN MHOW CUCTEME.

B cTpaHax aHrno-cakCoHCKOW CUCTEMbl OOKTpMHanbHasi OCHOBa NpeaCcTaBUTENbCTBA
OocHoBaHa Ha Teopuun ngeHTudgukaumm (doctrine of identity). B pomaHo-repmaHckon cucteme
rpagaHckoe mnpoueccyarnibHoe npaBo oOnpedenseT KpUTepuu nNpaBOBOro craTyca
NpeacTaBUTENS Ha OCHOBE NPeAOCTaBlIEHHbIX eMy MNonHoMouYuin. Mcxogs wm3 aToro,
NpeAcTaBUTENbCTBO AENUTCS Ha 3aKOHHOE 1 0OPOBONBbHOE NPeaCcTaBUTENbCTBO.

MpeactaBuTeNbCTBO Kak MPaBOBOWM WMHCTUTYT BCe ele HaxoguTcs B npouecce
CTaHOBINEHUS, B LLIESTOM pa3BUTUE IKOHOMUYECKNX OTHOLLEHWUI, TOPrOBIM U CaMOE rMaBHOE,
N3MEHEHNE OTHOLLUEHMI Mexay noabMu B 0OuiecTBe, CyLEeCTBEHHO BNUSIET Ha TeMMbl
pa3BUTUSA UHCTUTYTa NpeacTaBUTENbCTBA.

KnioueBble crnoBa: rpaxmgaHCKuMin MpoLEecc, MHCTUTYT MNpeacTaBUMTENbCTBa, POMaHo-
repMaHCKuI, aHINOCaKCOHCKas, NpaBoBas cucTemMa, NpaBoBas CEMbS, LOKTPUHA, 3aKOHHOE
NpeacTaBUTENbCTBO, 3aKOHOOATENbCTBO, CUCTEMA, 3aKOH, WCTOYHUK, KOHCTUTYLMUS,
NpUHLMN, cyAa.
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TRENDS IN THE DEVELOPMENT OF THE INSTITUTION OF
REPRESENTATION IN CIVIL PROCEDURE:
COMPARATIVE LEGAL ANALYSIS

Asgarov Huseyn
degree candidate
(Baku State University)

Abstract

The article examines issues related to the place and trends in the development of the
institution of representation in civil proceedings in various legal systems. The institution of
representation in civil proceedings is a complex legal institution that has its own historical
development trend and embodies the norms of substantive and procedural law. This legal
institution arose due to the inability of the subject to appear in court on his own for objective
reasons. Trends in the development of procedural representation allow us to conclude that
the institution of representation has developed at an ever faster pace in connection with the
growing demand for it. Representation is a systemic element of the civil process. In many
cases, the status of a representative depends on whether the civil process belongs to one
or another system.

In the countries of the Anglo-Saxon system, the doctrinal basis of representation is based
on the doctrine of identity. In the Romano-Germanic system, civil procedural law determines
the criteria for the legal status of a representative on the basis of the powers granted to him.
Based on this, the representation is divided into legal and voluntary representation.

Representation as a legal institution is still in the process of formation, in general, the
development of economic relations, trade and, most importantly, the change in relations
between people in society, significantly affects the pace of development of the institution of
representation.

Key words: civil procedure, institution of representation, Romano-Germanic, Anglo-
Saxon, legal system, legal family, doctrine, legal representation, legislation, system, law,
source, constitution, principle, court.
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BOMPOCHI MEXOAYHAPOOHO-NMPABOBOIO N HALUMOHAJIBHOIO
PErYNMPOBAHUA OAEATEJIBHOCTU TPAHCHALUMUOHAIBbHbIX
KOPMOPALMW C TOYKWN 3PEHUA COBNIOAEHUA NPAB YENTOBEKA

Ybiparnsl Mamen AHap ornbl

HokTopaHT Kacdbeapbl MexxayHapoaHoro nyénu4yHoro npasa KOpuanyeckoro ca-
KynbTeTta BaknHckoro N'ocyaapctBeHHOro YHuBepcurteTta

chiraglimammad@gmail.com

Pe3tome

B cTtaTbe paccMoOTpeHbl BONPOCHI NPaBOBOro perynmpoBaHnsa AesaTerlbHOCTU TpaHCHaLUM-
OHarbHbIX KOpropaunn Ha MexayHapoaHO-NpaBOBOM U BHYTPUIrocyapCTBEHHOM YPOBHE C
TOYKM 3peHnsa obecnedeHns npas YenoBeka. ABTOp MccrneaoBan NpakTuKy Takoro perynu-
poBaHusa B pamkax OOH, a B ka4yecTBe NpumMepa HaLuMoHaNbLHOro 3akoHoaaTenbLcTea obino
n3yyeHo 3akoHogaTtenbcTBo CLUA, HanpaBreHHOe Ha perfiaMeHTUpoBaHNE 9KOHOMNYECKON
AEeATeNnbHOCTM B KOHTEKCTe npas yenoBeka. CLUA sensetca ctpaHon 6a3vpoBaHunsa 6onb-
woro konuyectBa THK n npeacraesnsetca ygayHbIM NpUMEpPOM perynupoBaHusa nx aes-
TENbHOCTU, YYUTbIBAA IKCTEPPUTOPUAIIbHBIN XapakTep MHOMMX 3akoHoLaTerbHbIX aKTOB.
BbInu n3y4yeHbl akTbl HaumoHansHoro npasa CLUA, B YacTHOCTM TpyAoOBOE NpaBo U apyrue
obnactn. ABTOpP M3y4un BIMSHWME OEATENbHOCTU TpaHCHaUMOHAambHbIX Koprnopauui Ha
npaBa YernoBeka B TOM UK MHOM rocyaapcTee. B cTtaTbe nsydeHa mexagyHapoaHasa UHBe-
CTULUMOHHAsA OeATeNbHOCTb TPaHCHaLUMOHanbHbIX KOpnopauuWi, B pamkax KOTOpou 3aTparu-
BalOTCA NpaBa YenoBeka B pasnuyHbiX 06nacTax TpyaoBOM AeaTenbHOCTU. ABTOPOM Obinu
N3yveHbl MEXAyHapOaHO-MPaBOBblE€ HOPMbI, HANpaBfeHHbIE Ha 3aLMTy NpaB YernoBeka B
pamMKax MexayHapoaHON S9KOHOMWYECKOM N MHBECTULMOHHOW OEeATESNIbHOCTU, a Takke Me-
XaHM3Mbl KOHTPONS, Npu3BaHHble ANs obecneyeHns cobniogeHns nMNepaTMBHbIX U PEKO-
MEeHOALMOHHbIX HOPM B paMKaX HaLMOHarbHOro 3aKkoHo4aTeNbCTBa.

KnroueBble cnoBa: npaBo, MexayHapoaHoe npaBo, TPaHCHaLUMOHanbHbIe Kopnopauumu,
npaBa 4yenoBeka, 3akoHogaTenbcTBo CLUA, Tpyaosoe npaso, OOH, oByCTOPOHHUE MHBE-
CTMLMOHHbIE JOrOBOPLI, MEXAyHapOoAHOEe NPaBo Mo 3aLlMTe U NOOLLPEHMIO NpaB YerioBeka.

THK wvrpatoT BaxkHyt0 ponb B HaLUEW XXU3HWU: BbINyCKaloT OOMbLUOE KONMUYECTBO €Xe-
AHEBHO NoTpebnsemMon NpoayKunn, y4acTByOT B (OMHAHCOBbLIX onepauunsx, B cepe Kyrb-
Typbl U B gpyrnx obnactsx. CnocobHOCTb TpaHCHaLUMOHanNbHbIX Koprnopauun nsderatb roc-
yOapCTBEHHOrO NPaBOBOro pPerynmpoBaHus 3a c4eT Be4eHUS XO3SNCTBEHHOW AeATenbHO-
CTW B MHOCTPaHHbIX roCyapCTBax OCTaeTcs NpUYNHON 03ab0YEHHOCTM MUPOBOrO CcoobLLe-
CTBa BBMAY OTCYTCTBMS €4AMHOro Nnogxoaa B AaHHOM BOMpoOcCe.

OOH onpegenset THK kak komnaHuu, koTopble 0bnagatT akTuBamum B ABYyX unu 6onee
rocygapcteax. B yactHoctu, nocne Il MnpoBown BonHbl 60nbLLOE KONMYECTBO KPYMHbLIX KOM-
NaHWM BOCMONb30BaNIMCb YCOBEPLUEHCTBOBAHMEM W MOSIBIIEHWEM HOBbLIX TPAHCMOPTHLIX
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TEXHOSOrMm 4ng Toro, YTobbl BbIBECTU CBOK NPOAYKLUMIO HA MHOCTPaHHbIE pbiHKK. CornacHo
AaHHbIM KoHdepeHummn OOH no Toproene n Passutuio (FOHKTAL) okono 40 000 THK n nx
3apybexHbiX unmanoB KOHTPONUPYOT ABE TPETU MUPOBOK TOProBAM ToBapamMu n yCry-
ramu. B 10 e Bpemsi, 60bLUNHCTBO MUPOBOW TOPrOBfM MHBECTULMN B PYKax HECKOJSTbKNX
COTEH KPYMNHENLINX Kopnopawmii, 3KOHOMMKa KOTOPbIX NPEBOCXOAUT AaKe SKOHOMUKN HEKO-
TOopbIX cTpaH mupa. Hanpumep, B 1995 rogy cymma npogax General Motors npeB3sowuna
nokasaTenu BanioBOro HauMoHanbHoro npoaykTta 169 rocygapcts, B ToM Yncne CayaoBcKon
Apasuu, KOxHon Adcdpukn, Manansnm n Hopserum.

TpaHCcHaUMoHarnbHble KOpnopauumy yCneLHO Nosb3yTCs CBOMM MOMoXeHneM ans nsbe-
raHns1 OTBETCTBEHHOCTM 3a PasfnMYHOro poAa HapyLleHus, B TOM YUChe HaHeCeHue Bpeaa
OoKpyXXatoLlen cpefe, HapyLleHne npas YenoBeka, TPYAOBOro 3akoHogaTenbCcTBa U Apyrux.
BesycnoBHO, a3KOHOMMYECKass MOLLb TpaHCHaLUMOHanbHbIX Koprnopauui cama no cebe ko-
rfioccarnbHa, HO OYeHb YacTo 3Ta MOLb ycunueaeTca elle 6onblie, koraa THK HaumHaoT
MCNoNb30BaTb NPaBUTENLCTBA CBOErO roCcyAapCTBa-NPOUCXOXAEHNSA B KaYeCTBE pblyaros
BO34enCTBUA. B KadecTBe npumepa MOXHO NPUBECTU crydain, Korga dapmaleBTmyeckas
komnanus CLUA okasbiBana gaBneHue Ha NpaBUTENBLCTBO CTPaHbl A9 TOro, YToObl npu-
Hy>XgaTb Apyrue rocygapcrea nepecMoTpeTh NpaBuna Bblgaym COOTBETCTBYHOLMX NNLEH-
311 B 3TON cdhepe aake HECMOTPS Ha TO, YTO 3TOT BONpoc pellaeTtcda B pamkax BTO. MHo-
rme pasBmBaloLLMECS rOCY4apCTBa HUYEro HE MOTryT NPOTUBOMOCTaBUTbL TakOMy poay AaB-
NEHNS, TaK Kak OHWM HY>XOatoTCsl B MOMOLLM CO CTOPOHbI pa3BUTbIX CTPaH U BbIHY>XAEHbI NOA-
[aBaTbCHA Ha Takoe BO3L4ENCTBME MOA Yrpo30M CoKpaLleHna maTepuansHon nomowu. bonee
Toro, THK moryT BO3gencTBoBaTb Ha CBOM NpaBUTESIbCTBA MPU 3aKNOYEHUN OOrOBOPOB,
KOTOpble MOryT NpefoCTaBnATb NIbIOTHbIE YCIOBUSA 3KOHOMUYECKON AEATENbHOCTU MHbLIM
cybbeKkTaM X035MCTBEHHON AeATeNnbHOCTU. BpemeHamun Takoe BO3OeNCTBUE MOXET HOCUTb
Aaxe KOppYMNUMOHHBIN XapakTep.

TpaHCcHaunoHanbHble KOpNopaunn B CBOEN AEeATENbHOCTN HA TEPPUTOPUN pa3BUBatOLLIE-
rocsi rocygapcrtea nosib3yTCs OTCYTCTBMEM LOSMKHOMO agMUHUCTPaATUBHO-MPABOBOro pe-
rynMpoBaHus, NOCPEACTBOM YEro OYeHb 4YacTo HapyllalT 0bsi3aTenbCTBa NO 3aKHYEH-
HbIM JOroBopam, U3Briekas MakcMMmanbHO BO3MOXHYHO Npubbinb. Takve aenctansa obbl4HO
HEBO3MOXHbI B pa3BMBalOLLMXCA cTpaHaX. be3dycnoBHo, nogobHble OENCTBMA MHOrga Ao-
nyckalTCa U Npu BeOeHUN OeATENbHOCTU B pas3BUTbIX CTpaHax. Hanpumep, HekoTopbie
HeTAHbIE KOMNAaHUK 3aHMMAIUCb XULEHNEM NPU SKOHOMUYECKON OEATENbHOCTU B LUTATe
Ansicka, ogHaKo nocne CoOOTBETCTBYIOLMX paccrnefoBaHUin OHM Obinn BbIHYXXOEHbI Bbinna-
TUTb MacwTabHble KOMMNEHCaLMWMW.

Kpome Toro, TpaHCHaLUMOHarnbHble KoprnopaumMm MOryT nofnb3oBaTbCA CnabocTbio agmu-
HUCTPaTUBHO-NPABOBOrO PerynnpoBaHus rocygapcTea, NPMHMMAaoLWEro MHBECTULINN C TEM,
4yTOObl NPUBNEKATb rocyAapCTBa K OTBETCTBEHHOCTWU 3@ HEKOTOpble OrpaHn4yeHus, ony-
LLIeHHble rocygapcTBoM npw Hanuvuumn B IV nonoxeHun o «cnpaBegsiMBoM U paBHOM OT-
HoweHuny, aaxe ecnm THK 3apaHee 3HanM o BO3MOXHOCTU TakUX OrpaHUYEeHuin B 3TOM
rocyaapcTtee. Takve OeNCcTBUS O4E€Hb YacTo BrekyT K Tomy, yto THK gobusatotca Beinnat
6onbLWNX KOMMEHcaUMi oT 3TUX roCyaapcTB, YTo, 6e3yCcrnoBHO, HUKOMM 0Bpa3oM He sBns-
€TCH NONOXUTENbHBIM BO3ENCTBMEM Ha 9KOHOMMUYECKOe pasBuUTME rocydapcTBa.

lMpaBa 4YenoBeka — ogHa U3 rnaBHbIX cdep, KOTopasi HacTo 3aTparMBaeTcs B npouecce
AeATenbHOCTUN TpaHCHaUMOHarbHbIX Kopnopauuin. B aTo cBa3u lWimMpokasi posib B NpaBOBOM
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perynmpoBaHnn OesaTenbHOCTU TpPaHCHAUMOHAamNbHbIX KOPNopauuin OTBOAMTCHA COOTHOLUE-
HUO Bn3Heca 1 npas YerioBeka. ITO XOPOLLO MPOCIEXNBAETCS, Npexae BCEro, No Mexay-
Hapo4HO-NPaBOBbIM akTaM, NPUHATLIM B 3ToNn cepe. B yactHocTK, B 2011 rogy CoseT no
npaBam YenoBeka NpuHAN peweHne Ha 17-n Ceccum cosgatb Pabouyto rpynny no Bonpocy
O npaBax 4YyerioBeka M TpaHCHaUMOHamNbHbIX Koprnopauusx u apyrux npegnpunatunax [7]. B
pamMkax paboTbl 3TON rpynnbl 661K NPUHATLI PykoBogswme MNpuHumnbl npegnpuHumaTenb-
CKOW 0eATenbHOCTU B acnekTe npas yernioBeka. [JokyMeHT cam no cebe HOCUT pekomeHaa-
TenbHbIA XapakTep, OAHAKO CTpaHbl-y4aCTHUKM B OCHOBHOM MpeanpuHMMatloT Heobxoam-
Mbl€ BHYTPUIOCyAapCTBEHHbIE MEpPLI NO MMNemMeHTaumm aanHblx MpuHuymnos. CLUA He sB-
NATCA UCKNIOYEHNEM B 3TOM OTHOLUEHUM U CTanu O4HOW U3 NepenoBbIX CTpaH, KoTopas
HaBsA3bIBaeT CBOUM TpaHCHaLMOHanNbHbIM Koprnopaumsm obsizatenbHoe pyKOBOLACTBO 3TUM
AOKYMEHTOM B Npouecce CBoen AeATENbHOCTU NO N3BNEYEHNIO 3KOHOMUYECKON NpUbLINN B
nodon Touke Mupa.

B nepuvoa ¢ 22 anpenda no 1 mas 2013 roga Pabouas rpynna nocetuna CLUA. B xoge
3TOro BM3uTa 6bino yaeneHo BHMMaHME OCyLLeCcTBNEeHUIO beaepanbHbIM NpaBUTENLCTBOM
COOTBETCTBYHOLLMX Mep No obecneveHnto BbinonHeHns PykoBoadawmx npuHumnos. [Joknag
AaHHon Pabo4en rpynnbl no utoram Busnta B CLUA 6bin npeactasneH B CoBeT no npasam
yenoBeka Ha 26-1 ceccun [8].

CoBeT no mexayHapoaHon npeanpuHumMartensckon gearensHoctn CLUA Bbipa3un cBoto
nogaepxky Pabouen rpynne OOH B co3gaHum PykoBogsuwimx npuHumMnoB. HekoTopble
TpaHcHauuoHanbHble kopnopauun CLUA npusHanu 3Ha4MMOCTb CKOpenLwen nMmniemMeHTa-
unmn PykoBogsawmx MpuHuunos. Tem He meHee, YacTb THK CLUA no-npexHemy coxpaHsaoT
MOSYanuBYH MO3MLMIO MO OTHOLLEHUIO K MpUMeEHeHMo 3Tux lMpmHumnoB. Takasi no3vums
MOXET ObITb 06bsicHeHa TeM, 4YTo PykoBogsawme MpmuHUMnbl Obiniv NPUHATHI OTHOCUTESNBHO
HeaasHO - B 2011 roagy, ogHako Bce e, NOA0OHbIN HATMAM3M MO OTHOLUEHWUIO K MeXayHa-
POOHOMY AOKYMEHTY, Lieflb KOTOPOro 3alumTa npas YenoBeka (Npexae BCero B TOM, YTO Ka-
caeTcs TPyAoBOro 3akoHogaTeNnbCTBa) HE NPUEMNEM.

MpaxgaHckoe coobuectso B CLUA OOBONMLHO akTMBHO, O YeM CBUAETENbCTBYET 6Oob-
LLIO€ KOJNTIMYECTBO HENPaBUTENbCTBEHHbLIX OpraHn3auUnin, TOproebix 06beanHeHnn n npodec-
CMOHarnbHbIX accoumaumin, K npumepy, AMepmukaHckas accoumaumst agBokaToB, KOTopas Be-
OEeT aKTUBHYIO AEATENbHOCTb B chepe 3alumThbl NpaB YenoBeka No OTHOLUEHMIO K Npeanpu-
HUMaTENbCKMM OpraHn3aumsim, B TOM YUCHE U K TEM, KOTOPbIE BEAYT CBOK XO3ANCTBEHHYHO
AEeATenbHOCTb 3a rpaHuuen, T. e. - THK. MHorne nogo6Hble opraHnsaumm TeCHO COTPYAHM-
yatoT ¢ Pabouen Mpynnown, npegoctaBnsasa en Heobxoanmyo MHOpMaLMIo O TpaHCHaLUMNO-
HanbHbIX kopnopaumax CLUA 1 nHbIX X03ACTBYOLNX CyObeKTax.

MHorne 3amMHTEpecoBaHHble NnMua U opraHuMsauumn, B ToM vmcrne npasutenscteo CLUA,
03ab0o4eHbl JOMMKHBIM NPaBOBbLIM perynmpoBaHnem gearensHoctn THK, ogHako, 3a4acTtyto,
NX NO3NLNUN OTHOCUTENBbHO COOTHOLLEHUS NPeanpPUHMMATENbCKON AEATENBHOCTM U NpaB Ye-
noeeka pacxogatca. Bonpoc Hambonee noaxoasiero BHYTPEHHEro U YHUBEpPCanbHOro
NPaBOBOro perynmpoBaHns AesiTENbHOCTM TPaHCHALMOHANbHbIX KOpNopauui ocTaeTcs oT-
KpbITbIM K OBCY>XAEHMIO N ABNSIETCA NPeaAMETOM AUCKYCCUIN KaK B rOCYAapCTBEHHbIX opra-
HaX, Tak U B NPaBOBOW JOKTPUHE.
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B anpene 2013 roga npasutenbctBo CLUA onybnukoBano AOKYMEHT Noa Ha3BaHUMEM
«OTHoweHune [paBuTenbCTBa K NpeanpuHMMaTeNibCKON AeATEeNbHOCTM U NpaBaM 4erio-
Beka» [9]. ODTOT OOKYMEHT cBMAeTenbCTBYET 0 npmBepXeHHocTn CLUA K npMMeHeHuIo Bbl-
LeynomMsiHyTbIX PykoBoasawmx NpruHUMNOB, KOTOPbIE CTanu BaXXHbIM yHMBEPCanbHbIM [O-
KYMEHTOM B pPErynimpoBaHum AeAaTeNIbHOCTU TPaHCHALUMOHANbHbIX KOPnopaLumn.

B nokymeHTe roBopuTca 0 TOM, 4TO NpasutensctBo CLUA HamepeHo perynuposaTth npa-
BOBbl€ aCMeKTbl 4eATENbHOCTN XO3SANCTBYIOLWMX CyObEKTOB CTPaHbl, KOTOpPblE BeAyT CBOK
AeATenbHOCTb 3a pybexoMm, a Takke Bblpasunno NoAAEPXKKY B NPOABMXEHUN TaknX Lenewn
KaK HeyKOCHUTENbHOe cobnogeHne TpyaoBOro 3akoHoAaTeNnbCTBa M MpaB YernoBeKa.
Kpome Toro, npaBmMTeNLCTBO 3asiBMNO O FOTOBHOCTU nogaepxmBaTtb Nobbie npoekTbl THK,
KacaTesnbHO [OSMKHOro MNpaBOBOro perynupoBaHus Ux aedatenbHocTu. MogobHbii nogxon
npaBuTenbcTBa No npudsaHuio THK k cobntogeHnio BHYTPEHHErO 3akoHOAATeNbCTBa U
MeXOYyHapOoAHOro npasa B CBOEW XO3ANCTBEHHOW AEATENbHOCTU MOXET MOCYXUTb NpuMe-
pOM AN APYrMX rocyAapcTB HaUMOHANbHOCTM TPaHCHaLMOHANbHbIX KOPnopawmn.

TemM He MeHee, CTOUT OTMETUTb, YTO PaMKK perynnpoBaHus BbillenpuBegeHHOro 4OKy-
MEHTa AOBOSIbHO OrpaHnyeHHbl. Heobxoanumo, 4Tobbl NpaBNTENBLCTBO €Lle pa3 NepecmoT-
penio NOANTUYECKYHO 1 NPaBOBYO CUCTEMY perynupoBaHus gearensHoctyn THK, Hanpumep,
B cdhepe TpyaoBOro npasa u B JOCTYNe K cCpeAcTBaM NpaBOBOM 3aLUMThl C TEM, YTOObI Nos-
HOLEHHO NPUMEHATb HOPMbI MEXAYHAPOAHOro npaea, a Takke Pykosoaswme MpuHUUnbI.

CornacHo PykoBogswmm npuvHUMnam, rocygapcTBo JOMMKHO obecnevntb BCce rocygap-
CTBEHHbIE OpraHbl N areHTCTBa 0 Heob6XxoaMMOCTU cobNoAEHUS NpaB YenoBeka B Npeanpu-
HUMaTENbCKON OEATENbHOCTU XO3SNCTBYOLLMX CYyOBHEKTOB.

PasnuuHble dbeaepanbHble opraHbl U areHTCTBa MHULMUPYHOT AOIMKHOE o6ecneyeHne nH-
dopmaLmen Bcex X03ANCTBYOLWMX CyOBEKTOB O MeXAyHapOAHO-NPaBOBbIX HOpMax Beae-
HUS OeATENbHOCTW.

Mpasutenscteo CLUA ocywecTBngeT Mepbl No KoopaMHaUUN OesaTenbHOCTU dpeaeparns-
HbIX MHCTUTYTOB M OPraHoB LUTATOB C TeM, YTOOblI 06nerynTb NPaBoOBOE pErynmMpoBaHne ae-
ATENbHOCTN TPaHCHALUMOHaNbHbIX kopnopauun, 6asunpyrowmxcs B CLUA.

3akoHogaTenbcTBo CLUA, B cooTBeTcTBUM C PykoBoasLwmMMu nNpuHUUNamMm, crapaeTcs
obecneunTb HeobxoanmMoe NOCTynneHMe MHopMaLMM OT TPaHCHaUWOHarbHbIX Kopnopa-
LUK, B YACTHOCTU TeX, OeATEeNbHOCTb KOTOPbLIX MOXET HECTU yrpo3y npasam venoseka [10].

MpaButenbctBo CLUA ocyuwecTBuno HeobxogmMmbie Mepbl NPaBOBOro PeErynMpoBaHus,
obs3biBas THK npegoctaBnate MHdopmaumo 06 nx BO3MOXHOM BO3OENCTBUN Ha NpaBa
yernoeeka. Hanpumep, HeKoTopble KOMNaHUM HEPTAHOIO N ra30BOro CEKTOpa, OCyLLeCTBNSA-
loLne CBOK AeATenbHOCTb B MbsHME, JOMKHbI NPeAoCTaBnsATb OTYETHOCTb O CyMMax M
cnocobax BbINnaTt, OCYLLECTBNEHHbIX MHOCTPAHHLIM FOCyAapCTBaM B paMKax CBOeEW aes-
TenbHOCTK Nno Aobblve n 06paboTke NPUPOAHbLIX pecypcoB. ATO Obino 3akpensneHo B Pyko-
Boaawwmx MNpuHumnax, a Takke B 3akoHe o 3awute MNMoTtpebutenen CLUA. MNMpaBntenscTBo
TaKke Bblpa3usio CBOK MNOAAEPXKKY B UMMMEMEHTAUMN CTaHAAPTOB No obecneyeHnto npo-
MbILUSIEHHOW TPAHCNApPEHTHOCTH, 3aKpensIEHHOM B KaYyecTBe OTAESIbHOMo JOKYMEHTA.

Mopo6bHas nonuTnka NpaBUTENBLCTBA CBUAETENLCTBYET O TBEPAOM HAMEPEHNN KOHTPOMS
Hag AeATeNbHOCTbI TpaHCHaLUMOHanbHbIX Kopnopaumn CLUA, koTopble BegyT CBOK ges-
TEeNbHOCTb Aaneko 3a npegenamu cTpaHbl. TeM He MeHee, Heobxoammo paspaboTaTb Me-
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XaHW3Mbl JaBreHnsa Ha Te Koprnopauun, KoTopble nsderatoT npeaoctaBneHnsa Nogo6HbIX OT-
4YeTOoB, YTO MOXET MOCIYXUTb HapyLleHneM TPyOOBOro, HAfIOroBoro 3akoHo4aTenbCcTBa, a
Takke npaB yenoBeka. Cnegyet obecneynTb NpegocTaBneHne nogpobHon nHgopmaymm o
MNONOXEHWN NpaB YerioBeka, KOTopble MOryT ObiTb NOABEPXKEHbI Yrpo3e B peaynbrate ges-
TENbHOCTU TPaHCHaLUNOHaNbHOM Kopnopauuu.

PykoBoasiLume npyHUMnbl NpeaocTaBnsoT rocyaapcTBaM BO3MOXHOCTb OCYLLECTBEHUS
HeobxoauMbIX Mep No cobnogeHnto npae Yyenoseka B aedatensHocty THK. Hanpumep, py-
KOBOACTBYACb NosnioxkeHnamm 3akoHa o 3awmte lNpas. MNoTtpedbutenen CLUA, npaBntenscTBo
NpoSABNSAET UHTEPEC K OEeATENbHOCTU TPaHCHAUWOHanNbHbIX Koprnopaunin no aodbiye n ob-
paboTke MUHepanbHbIX pecypcoB B [lemokpaTuyeckon Pecnybnuke B KoHro. B jaHHOM KoH-
Tekcte Ha THK Bo3noxeHbl 0653aHHOCTM MO NpeaocTaBneHno MHopmaumm o TOM, YTO
KOMMaHus npegoTBpallaeT NoCcTynfeHne cpeacTs, BbIPyYEHHbIX OT AEATENIbHOCTM B AaH-
HOM rocygapcTBe, B 610QKeT BOOPYXEHHbIX (hOPMUPOBAHUIA, BOBIIEYEHHbIX B MPECTYMHYIO
aeaTenbHOCTb Ha Tepputopumn demokpaTtmnyeckon Pecnybnvkm KoHro. MogobHeii noaxoa
cnocobeH okasaTb HeobBXoaMMOe BIiMSIHME Ha TO, YTOObI BbiLLEYNOMSHYTbIE€ BOOPYXXEHHbIE
dopMUpoBaHMA He (PUHAHCUMPOBANIUCb CO CTOPOHbI TPaHCHaUMOHAasbHbIX KOpnopauun
CLWA, 4yTo MOXeT npefoTBpPaTUTb HEKOTOPbIE HEMpPaBOMEPHbLIE OEWCTBUSA, HapyLlatowmne
NpaBoNoOpsAoK U npaBa YenoBeka. Takke, CTOUT OTMETUTb, YTO HEKOTOPbIE TPaHCHaUWo-
HanbHble koprnopauun CLUA ctanu yyactHukamm nporpammbl «Conflict-Free Smelter», ko-
TOpasi NO3BONSET OoNpeaensTb NPUHAANEXHOCTb A0ObITEIX MUHEPASIbHBIX PECYPCOB B XO-
39MCTBEHHOWN OEATESNIbHOCTU K KOH(PSIMKTHBIM 30HaM.

MpaButenbctBo CLUA sBnsetcs ctopoHon «[obpoBoNbHbLIX NPUHLMMIOB No 6e3onacHo-
CTM 1 npaBam 4venoBeka» [11] n npegnpuHMMaeT Heob6XxoaANMbIE MePbI MO AOMKHOWN UMNIe-
MEeHTauUn 3TUX NPUHLMMNOB NO OTHOLLEHUIO K COBCTBEHHbLIM TPaAHCHaLMOHaNbHbIM Kopropa-
LNSIM.

MpaButenbctBo CLUA okasbiBaeT He06Xx0aANMY (OPMHAHCOBYIO NOALEPXKKY CBOUM TpaHC-
HauunoHanbHbIM Koprnopauuam. MNMonutuka THK CLUA no OTHOLWLEHMIO K OKpYy>XKatoLen cpeae
N ObLLECTBEHHOCTM B CTpaHEe OCHOBHOW LEeATENIbHOCTU OCYLLECTBMSETCA Ha OCHOBaHUU
NpvHUMNOB, BbipaboTaHHbIX MexayHapoaHon ®uHaHcoBon Kopnopaunen (MPK). Hanpu-
Mep, MHOTMe TpaHCHaLMOHarnbHbIe KOpnopaunm oCHOBanu ouckl No npuemy xanob B TOM,
YTO KacaeTcs UX BNUSAHUS Ha coLManbHYO 1 okpyxatoLlyto cpeny. Kpome toro, 6binmn pas-
paboTaHbl HeO6X0AMMbIE MEXaHU3MbI MO obecneyeHnto npuema xanob no TpyaoBbIM BO-
npocam CO CTOPOHbI PABOTHUKOB KOpNopaLuu.

MpaButenbctBo CLUA npegnpuHnmaeT HeobGxoaMMble Larn no pacnpocTpaHeHUo no-
AO0OHbIX MEXAHN3MOB Ha BCE XO3ANCTBYIOLLINE CYOBbEKTbI CTPaHbl - Kak MECTHbIE topuanye-
ckue nuua, Tak n THK.

KoHrpecc CLUA urpaeT BaxHyto pornib B obecnevyeHmm npaBoBOro perynmpoBaHus nes-
TeNbHOCTU TPaHCHaLUMOHarbHbIX koprnopaunin. B yactHocTn, B 1977 r. bbin npuHAT 3aKOH O
npoTmMBoAencTBum Koppynuun [12], a Takke 6bin npuHaT 3akoH Jopaa-Ppanka [13]. KoH-
rpecc n CeHaT MOryT urpaTb BaXkHyt0 pofnib B o6ecneyeHnn npaBoBOro perynmpoBaHns B
AarnbHenweM, a Takke B JOMMKHON MniemMeHTaunm mexayHapoaHo-NpaBoBbLIX akTOB Kaca-
TenbHO gesatenbHocTn THK. 3akoHogaTenbHbIM OpraH CTpaHbl UrpaeT peLuaroLLyo posib B
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aoseneHnn HeobxoamMmon UHoOPMaLUK O MOMOXKEHUN MEXAYHAPOL4HOro npasa B perynu-
poBaHun gesartenbHocTM THK, a Takke nporpeccMBHOe pasBuUTUE BHYTPEHHENO 3aKOHOOa-
TenbCTBa B 9TON chepe.

B ToMm, 4TO KacaeTcs TPYAOBOro 3aKoHO4ATENbLCTBA, CTOUT, NpeXae BCero, OTMETUTb, YTO
CLUA po cux nop He patuduumpoBann ocHoBononaratwme koHseHunn MOT, ogHako, Tem
He MeHee, ABMAKTCA YNeHOM opraHM3aunm n nmeet obsizatenscTBa No cobngeHuto, npo-
OBWKEHMUIO N OCYLLECTBIIEHNIO NMPUHLMMNOB TPYAOBOro nNpaea, B YaCTHOCTW, 3anpeTa Ha npu-
HYAUTENbHbIA U OETCKAN TPy N HeAONYCTUMOCTU ANCKPUMMUHAUMK B paboTe. NpaBuTens-
ctBo CLUA ocywiecTtBnsietr Heobxommble NpaBoBble Mepbl Ha heaepanbHOM YpoBHE, a
TaKkKe B 3aKOHOAATENbCTBE OTAENbHbIX LUTATOB N PEryNsipHO NpefoCTaBnsieT COOTBETCTBY-
loLLIMEe OTYETbI O COCTOSIHUM HALMOHANbHOro 3aKkoHoAaTeNbCTBa B aTon cdhepe B MexayHa-
pogHyto Opranunsauuto Tpyaa.

Bo Bpewms Buanta Pabouen Npynnsl OOH B CLUA 6binun npeaoctaBneHbl CBeAeHNS O Bpe-
MEHHOM pa3MeLLeHnn paboumx, ocyLecTBAAOLWMX NpaBa Ha 3abacToBKy, O NnpegocTasre-
HUKX AocTyna NPOdCO3HbIX OpraHM3aumn K pabounm mectam gnst HeobxoaMMbIX paccre-
noBaHun, 06 obecneyveHnn HeobXxoaMMbIX CPEACTB NPaBOBOM 3aLLNTLI AN paboTHUKOB-MU-
rPaHTOB, a TaKkKe O NPeaoCTaBMEHUN APYIrMX KONNEKTUBHbLIX NpaB paboTHMKaM M BbICOKO-
MOCTaBMIEHHbIM NULAM TpaHCHaUMOHarnbHbIX Kopnopauui. Kpome Toro, Obina npeacras-
nieHa nHopMauma 0 HaNMYUKM NnL, ABAIOLWMXCA MUrpaHTamm 6e3 gormKHOro ohopmneHns
AOKYMEHTOB 4S5 paboThl, YTO SABMSIETCA HapyLleHneM TpyaoBoro 3akoHogatensctea CLUA,
a Takke ocHoBononarawwmx npuHuunos MOT. B CLUA paspabartbiBatoTca Heobxoanmbie
MEeXaHW3Mbl NPaBOBOro BO34ENCTBUS HA NOAOOHOE OTHOLUEHME CO CTOPOHbLI TPaHCHaUuo-
HanbHbIX KOPNOPaLMA, KOTOPbIE YacTO ULLYT AeLleByo paboyyto cuny Npu ocyLLecTBIEHNN
CBOEN OeATENbHOCTW.

CLUA nocpeactBoM COOTBETCTBYHOLLMX 3aKOHOA4ATENbHbBIX akToB GopeTcs NpoTMB Hesa-
KOHHOro nepemMeLLeHns Ny Kak B Npedenax CTpaHbl, Tak U 3a ee nNpeaenamm co CTOPOHbI
TpaHCHaUMOHanbHbIX Koprnopauui. B yactHocTu, B ceHTabpe 2012 roga 6bin n3gaH Ykas
npesvaeHTa CLLUA 13627 06 ycuneHun npaBoBOW 3aLLMThl L, paboTarowmnx no TpyaAoBOMY
AO0roBOpY NPOTUB HEXenaTenbHOro nepemMeLleHunsl, KOTopbin 065a3biBaeT TpaHCHaUMOHarb-
Hble Koprnopauuun BKIoYaTb B TPYAOBbIE AOTOBOPLI CneLmanbHble NONOoXeHWs, perynmpyto-
LMe 3TOT BONpPOC. 3aKkoHOA4ATeNbCTBO NpefycMaTpuBaeT Takke MexaHU3Mbl N0 KOHTPOS0
NPaKTUYECKOro UCMNONHEHMST NOAOOHbLIX NOSIOXEHUI LOroBOPOB. Takke 3TOT BONPOC pery-
nmMpyeTcsa COOTBETCTBYHOLWMM (hefeparnbHbiM 3aKOHOM CTpaHbl [14].

CWA patundpuumpoanm KonseHumo MOT Ne 182 1999 roga «O 3anpewieHnn n Hemea-
NEHHBbIX Mepax Mo UCKOPEeHEHUD Hanxyawmnx popm getckoro Tpyaa» [15]. Kpome Toro, B
CLWA cywecTtsyeT pag denepanbHbix 3akoHOB [16] M 3aKOHOB LUTATOB NO NPOTUBOLEN-
CTBMIO UCMOSb30BaHUSA AETCKOro Tpyaa.

Hanbonee pacnpocTpaHeHHbI cnocob BOCCTAaHOBIEHUSA HapPYLUEHHbIX NpaB B pe3yib-
Tate gesatenbHoctn B CLLUA — 3TO ucnonb3oBaHne COOTBETCTBYIOLNX CPeACcTB NpaBOBOM
3alMThl, BbITEKAKOLWMX U3 FpaX4aHCKOro 3akoHo4aTenbCTBa, B YaCTHOCTU, NpaBa COOCTBEH-
HOCTWN M OENUKTHOrO Npaea, a Takke cneyndunyeckmnx 3akoHo4aTeNbHbIX aKTOB OTAENbHbIX
wrartoB. B CLWA HeT egnMHOro ynosIHOMOYEHHOroO No npaBam YeroBeka, O4HaKo B COCTaBe
pa3nNU4YHbIX rOCYyAapCTBEHHbLIX areHTCTB, Takux kak Cnyx6a BHyTpeHHUX aoxonos, [denap-
TaMeHT BHYTpeHHen GesonacHocTu, [lenapTameHT obpasoBaHusA, AreHTCTBO MO 3awuTe
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oKpy)XatoLen cpeapl, YnpaBreHne no KOHTPOMI0 3a NpoagyKTaMu u nekapcreamu, npucyT-
CTBYIOT OMOyACMEHbI, CNeunanm3npyomecs B pasnnyHblX OTpachnsx, U CAyXalmx B Kade-
CTBE CBSA3YIOLIEro 3BeHa Mexay rpaxgaHamm u TpaHCHauWOoHanbHbIMW KOprnopaunamu B
cly4yae HernpaBOMEpPHbIX AEVUCTBUMN.

B 2010 rogy CLWUA 3asBunun o ceoen nogaepxke Ldeknapaumm OOH o npaBax KOPEHHbIX
Hapogos [17]. B 2012 roay CLUA nocetun CneunanbHbIn JOKNaa4vvK 1 YneHbl KomuteTa no
NMKBMAaLMM pacoBOn ANCKPMMUHALMW, KOTOPbIE Jann CBOM pekoMeHaaumm no noBogy Mep,
HanpaBeHHbIX Ha 3aLLMTY KOPEHHOrO HaceneHus 0T BO3MOXHbIX HEraTUBHbIX NOCNeACTBUN
AeATenbHOCTU TpaHCHauMoHanbHbIX koprnopaunin. B CLUA cywectBytoT HaumoHanbHbIN
KOHIpecc aMepuKaHCKnx nHaenues, MexayHapoaHbln foroBopHbid CoseT nHaenues, Ko-
MUCCUS HapoAoB HaBaxa no 3awmTe npaB YenoBeka, KOTOpble 3aHMMatoTCS BONpocaMu Ko-
PEeHHOro HaceneHus B ctpaHe. NpasutensctBo CLUA B ob6sa3aTensHon hopme coBeTyeTcs
C AaHHbIMUW OpraHM3aunamMm Npu NPUHATUN 3aKOHOA4ATENbHbIX akTOB KacaTeNbHO KOPEHHbIX
Hapogos B CLUA.

OOHUM 13 rnaBHbIX KaTanu3aTopoB MNpeanpuHMMAaTeSNlbCKoOM U MHBECTULMOHHOW Lesi-
TENMBbHOCTU ABNAETCA PUHAHCOBBLIN CEKTOP. AIMEHHO (DMHAHCOBBLIN CEKTOP UrpaeT peluato-
LLYHO pOSib B BOMPOCE COOTHOLLEHUS NpaB YernoBeka 1 npeanpuHMMaTenbCKon geaTenbHo-
ctn. MpuHaTtele PykoBoadwme MpuHUMNbl NPU3bIBalOT TPaHCHaALUMOHAambHbIE KOphopauum
PYKOBOACTBOBATLCS MPaBOBbIMU MeXaHu3MamMmu (UHAHCOBbIX WMHCTUTYTOB B Mpouecce
CBOEN AeATENbHOCTU. X03ANCTBYOLWMNE CYObeKTbl 00513bIBalOTCA HEMPEMEHHO NPUHMMAaTb
BO BHMMaHue Te cdepbl BAUAHUS, KOTOPbIE KacaloTCs NPaBOBbIX BOMPOCOB Kak B pe3yrb-
Tate NPSMOro, Tak U KOCBEHHOMO BINSHUA UX AeATenbHOCTU. be3dycnoBHO, B 3TOM npoLecce
3anHTepeCcoBaHbl TakXKe Takne PMHAHCOBbIE NHCTUTYThI, kKak 6aHkn. Hanpumep, B xone Bu-
3auta Pabouen pynnbl B CLLUA 6binn npoBeaeHbl BCTpeYn ¢ NpeacTaBUTENSAMN MECTHbIX
6aHKOB, KOTOpPbIE Bblpa3unnn CBOK 03ab04YEHHOCTb TEM, YTO B HEKOTOPbIX Cry4vasix gesaTerb-
HOCTb KPYMHbIX TPAHCHaLUMOHASbHbIX KOPopaunin B pasfinyHbIX CTpaHax MOXET Bbl3blBaTb
pas3nNMYHOro poAa coumanbHble NPpobnembl, OTPULATENBHO BIMAKOLNE HA SKOHOMUYECKYHO
cutyaumo. Ha takne pesynbTaTtbl XO3AUCTBYIOLLEN OeATEeNbHOCTU CTOUT PacnpoCcTpaHnTb
NPaBOBOW MEeXaHW3M, KOTOPbIA ByAeT COCTOATb Kak U3 BHYTPEHHEro NpaBOBOro Perynmpo-
BaHWsl, Tak N MeXOYHapOA4HOro € TeM, YTobbl M3bexaTb NPOTUBONPAaBHbLIX AEUCTBUIA U Hapy-
LUeHNs NpaB YyenoBeka. TeM He MeHee, nNpeacTaBuTenn 6aHKOB BbIpaXaroT CBOE coxare-
HMEe O TOM, YTO UX BO3MOXXHOCTWN COOTBETCTBYIOLLErO BNNAHUS AN n3beraHnsa HeraTuBHbIX
nocrneacTeui AOBOSIbHO OrpaHMYeHHbl U 3a4acTylo 3aBUCUT OT (PUHAHCOBOrO MOSIOXKEHUS
Apyrux rocygapcte. Paboyas rpynna Tak e nony4vmna BO3MOXHOCTb BCTPETUTLCS C npes-
CTaBUTENSAMU UHBECTOPOB W rpaXkgaHCKMX coobulecTB. B yacTHOCTK, amepuKkaHCKne nHBe-
CTOpbI BbIpa)katoT CBOKO NPUBEPXKEHHOCTb BbINOSTHEHMIO NONOXEHUN PykoBOAALLMX NMPUHLIN-
NoB, a Takke BHyTpeHHero 3akoHogatensctsa CLUA n cTpaHbl, rae BeayT CBOK 3KOHOMMU-
Yeckyto AedaTenbHOCTb. MIMeHHO Takoe noBeaeHne TpaHCHaUMOHarbHbIX Kopnopauumn aens-
eTCs eQMHCTBEHHON 6r1aronpuATHOM BO3MOXHOCTbLIO Ansi 06neryeHns NnpaBoBOro perynu-
poBaHNA ux aeatenibHocTn. OQHAKO BO3MOXHbI Crlydau KOMM3mmM HOpM (CTONKHOBEHWE
npaBa CTpaHbl HALMOHANbHOCTU KOMNAHWM U NpaBa CTpaHbl NpebbiBaHMsA), HO 3TX BOMpPOCHI
perynmpyoTca MexgyHapogHbIM YaCTHbIM NMPaBoM.

MHBecTopbl coobwmnnu npeactasutensam Paboyen rpynnbl, YTO 3a4acTylo TpaHCHaLUMNO-
HanbHble KOpNopauun He CTaBAT B NPUOPUTET BOMPOCHLI COONIOAEHNSA NpaB YerioBeka B
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Xo4e CBOeN OeATenbHOCTU (T. K. rnaBHasa Lenb UX CO34aHus - n3BnedeHne npuobinm), u,
4YTO OHM YXKe CTasnkusanucb ¢ NogobHbIM B COBCTBEHHOM MPAKTUKE B XO4E OCYLLECTBIEHMS
WHBECTULMI B pasfnnyHble TpaHCHaUMOHarbHbIE Kopropauuu.

BnvsiHme dmHaHCOBOro Kpmsnca Ha npaBa YernoBeka Obifiv akTUBHO M3yYeHbl NpaBo3a-
LLNTHbIMKW opraHu3auuamu [18].

MHpopMaLUMOHHbIE 1 KOMMYHWUKALMOHHbIE TexHonornn CLUA urpatoT BaXkHyto ponb B fe-
ATENbHOCTWN TPaHCHaLUMOHarbHbIX Kopnopauui. 3Ta cgepa SBnsieTCA OCHOBHbIM BUAOM Ae-
ATENbHOCTN HEKOTOPLIX KPYMHbIX KOMMaHWM, KOTOpble BeAyT aKkTUBHYI AEATENbHOCTb 3a
pybexxomM. ITOT CEeKTOp TaKkKe perynmpyeTcs Kak BHYTpeHHUM 3akoHopatenbctsom CLUA,
Tak U MexayHapoAHO-NPaBOBLIMU AOKYyMeHTamMu. B 4acTHOCTK, B TOM, YTO KacaeTcs npas
yernioBeka, CTOMUT BOMPOC CobGMnaeHus npaBa Ha HEMPUKOCHOBEHHOCTb JIMYHOW >KU3HM,
npaBa cobOCTBEHHOCTM, cBOOOAbLI croBa, cBOOOAbI neyaTn, NpaBa Ha MHAOPMALMIO U Tak
nanee. Kpome Toro, ctoga BoBfeYeHbl Takke BONPOChI HAaLMOHANbLHON N MeXayHapO4HON
©es3onacHocTn, a Takke 6opbObl C TEPPOPM3MOM (M COOTBETCTBYIOLLNE aKTbl BHYTPEHHErO
3aKoHo4aTeNbCTBA, NPUHATLIE B 3TOM cdepe).

CLUA pemoHCTpupyoT BbICOKYHD 03abo4eHHOCTb B obecrneyeHnm npaBoBOro perynmpo-
BaHNA OeATeNbHOCTU TpaHCHaLUMOHanNbHbIX Koprnopauui ctpanbl. B CLUA yaensaetcsa oco-
00€e BHMMaHME BbINOSTHEHMIO HOPM MEXAYHapOAHOro npasa B 9TOM cdepe, a Takke yco-
BEPLLEHCTBOBAHUIO BHYTPEHHErO 3aKOHOA4aTeNbCTBa BO BCeX cdhepax, KoTopble MOryT 6bITb
3aTpoHyTbl AeatenbHocTbio THK. lNpuoputeTHoe HanpaBneHve OesTenbHOCTU CTPaHbl B
3TOM Bomnpoce - obecrneyeHne NoCTynrneHnsa COOTBETCTBYOLLEN MHPOPMALIMKN OT XO3ANCTBY-
IOLLMX CYOBEKTOB CTpaHbl, TPAHCMAPEHTHOCTb AAHHON MHOPMaLMK, BbISBIEHNE BO3MOX-
HbIX NPO6enoB B 3aKkOHOA4ATENLCTBE U NOCNeayLLee yCOBEPLLUEHCTBOBaAHNE NPaBOBOro pe-
rynupoBaHus. Tem He meHee, CLUA npenctomTt npeogoneTb Te CrOXHOCTU, KOTOpble CBSA-
3aHbl, npexae Bcero, ¢ BornpocaMmun TPYAOBOro 3akoHogartenbcTBa. MIMeHHO aTa cdepa
6onbLle Bcero noasepxeHa NpoTUBONPaBHbIM HapyLLEHNAM CO CTOPOHbI TPAHCHALMOHarb-
HbIX KOpnopauun.

CLWA cTtout ygenuTb BHMMaHWE MPUHATUIO COOTBETCTBYIOLLMX BHYTPEHHMUX 3aKOHOAa-
TenbHbIX aKTOB ANA umMnnemeHtaumm PykoBogawmx MpmMHLUMNOB, KOTOPbIE 3aTparnBatoT BO-
NPOCbI 3alMThl NPaB YerioBeka B A4eATENbHOCTU TPaHCHAaLMOHanbHbIX Koprnopaunn. Heob-
Xoanumo obecrneuntb Takoe NocTynneHne nHdopmaLmm, KoTopoe coaepxano 6bl nonoxe-
HWS1 KacaTenbHO MOMHOro oTdyeTa o cobnogeHMn BHYTpeHHero 3akoHogatensctBa CLUA,
BHYTPEHHEr0 3aKOHOAATENbCTBa CTPaHbl, rAe BeAeTCA 3KOHOMUYEeCcKas AesATenbHOCTb, a
TaKke MeXayHapOoAHO-NPaBOBbIX aKTOB, KOTOPbIE TaKKe ABMSATCA COCTABHOM YacTbio 3a-
koHopgatenbcTtBa CLUA. CnegyeT npeanpuHATE Mepbl NO MPUMEHEHNIO CaHKLMIA K Koprnopa-
LUMsAM, KOTopble He cobniogatoT B MOMHOM Mepe CBOM 06A3aHHOCTM NO NpeaoCTaBEHUIo
nHopmaumn B rocygapctBeHHble opraHbl CLUA. B obnacty 3awmTtbl NpaB yenoBeka oT
HeraTMBHbIX nocneacTeun geatenbHoctn THK cnegyeTt cornacoBbiBaTh NPaBOBOE perynu-
poBaHMe C NpaBO3aLMTHbIMW OpPraHn3aunaMn U NPpUHMMaTb BO BHUMaHuMe WX AOKnagbl.
MpaBUTENBLCTBO AOMKHO 06ecneunTb paboTHMKOB TPaHCHALMOHAamNbHbIX Koprniopauui, 6e3
NCKINOYEeHNs1 BCEX BMAOB AEATENIbHOCTM, YTOObI OHM MOMMK 3aliMLLaTb CBOM NpaBa B COOT-
BeTcTBUM ¢ [eknapaunen MOT 06 OcHoBononararowmux npMHuunax 1 npaese Ha paboty [19].
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MpasutensbctBy CLUA ctouT nogaepxusatb nimuunatussl MOT 1 gpyrmx cneumanuampo-
BaHHbIX yypexaeHun OOH no ynyyleHHon 3awmTe MexXayHapoaHbiX TPYAOBbIX MpaB U Co-
3[aHne Ko4eKCOoB NOBEAEHUS ANs XO3ANCTBYOLWNX CyObekToB. [leNcTBEHHbIE MeXAyHapoa-
Hble CTaHaapTbl OyayT 3aBUCETb, NpPeXae BCero, 0T CTPOrnxX BHYTPUTOCY4aPCTBEHHbBIX Mep
Mo perynmpoBaHnio 4eATENbHOCTU KPUOANYECKUX NNL, KK MECTHbIX, TaK U BHYTPEHHUX.

Mpu npaBoBomMm perynupoBaHun geatenoHocty THK cnegyet npuHMMaTh BO BHMMaHWE
o0LLecTBEHHOE, NPaBUTENBCTBEHHOE N MEXOYHAPOOHOE perynmpoBaHme.

CLWA pomxHbl 6bITb Bonee pelmnTenbHbIMU BO BKIKOYEHUN NOSTOXEHWIA NO 3aliuTe npas
TPyOALWMXCS, NpaB YesfioBeka OT HEAOMKHOM NpeanpuHMMaTEeSIbCKON AeATENbHOCTU N NPOo-
4Yne NogoOHbIE NONOXEHUSA B MEXAYHApPOAHbIe TOpProeble cornatueHnd. B ocobeHHoCTH, Ta-
Kne nHuumMaTmebl A0SMKHbI BbITh nposirieHbl B pamkax BTO n OOH. Ha permoHansHOM U
ABYCTOpOHHeM ypoBHe CLUA formkHbl 4OOMBAaTLCS BKITHOMEHUS couMarbHbIX XapTuin B By-
AyLime ToproBble CornalleHus.

OpaHako npu 3aToM cregyeT yaenaTb 0cob0e BHMMaHWE U YCUNEHUIO BHYTPUrocy4apcT-
BEHHOMY perynupoBaHuio. MexagyHapoaHble cTaHaapTbl He ByayT AeNCTBUTENBHO adhdek-
TUBHbLIMW, €CIIM OHN He ByayT OCHOBLIBATLCSA Ha COOTBETCTBYHOLLUMX BHYTPUrOCy4apCTBEH-
HbIX aKTax.

BonkoTbl, OBLLLECTBEHHbIN PE30HAHC U HAHECEHME STUKETOK Ha NPOAYKLMIO TEX UIN NHBIX
Koprnopauui aBnsTCs pasHbiMn dopMmamMm 0OLLLECTBEHHOMO BAIMAHUSA HA UX AEATENbHOCTb.
Mognepxka notpebutenen, 6OMKOT Unn yrposa 60MKOTOM Obinn NPUMEHEHbBI MPOTUB TaKUX
komnaHum kak [an, Ctapbakc, Jlesu-LLUTpaycc no3Bonunm 3actaBuTb 3TU KOMNAHUM NPUHU-
MaTb BO BHMMaHMWE rpakgaHckue 1 coumnarnbHble npaesa B Npouecce CBoen AesaTeNbHOCTU.
Takne opraHusaumm kak BcemmpHbin o6meH 1 FocygapcTBeHHas TpyaoBask KOMUCCUS Ur-
paloT BaxHy ponb B cobntogeHnn THK co3gaHHbIX KogekcoB nosedeHunsa. B pesynbtate
HECKONbKNUX TaknMx KaMmnaHuim, Hanpumep npoTtus kKopnopaumm Gap B 1995 roagy, THK Gbinu
BbIHY>XEHbI NyCKaTb HE3aBUCHMMblE MOHUTOPUHIOBLIE FPYyMMbl HA MPOU3BOACTBEHHbIE 3a-
BOAbI, PYHKUMOHMpYOLWME 3a pybexom.

HaHeceHne aTukeToK (Hanpumep, cneunarnbHbI CUMBOS AenbduHa, KOTOPbIA HaHOCUACA
Ha pblbHbIE KOHCEpPBbI) ABMAETCA APYrMM BMAOM BO3AEWUCTBUS Ha KOprnopaTUBHOE MoBeae-
HMe. HaHeceHne 3TUKETOK, CBMAETENbLCTBYHOWMX O 6e30MacHOCTU MULEBOM NPOAYKLUN,
ObINN NPUHATLI B KAYECTBE OOHOr0 U3 MeXayHapoaHbIX CTaHAapToB B pamkax FATT.

Takmum obpasom, perynupoBanue onepauun THK TpebyeT coueTaHne MeCTHbIX, BHYTpU-
rocyaapCTBEHHbIX U MexayHapoaHbix mep. MupoBble koprnopauun Bce 6onblue n 6onbLue
HaYMHaKT KOHTPONMPOBATL rNobanbHY0 3KOHOMUKY, HE MO3BOSIAA BHYTPEHHEMY 3aKOHOAA-
TenbCTBY OKa3blBaTb JOIMKHOE BISIHUE HA UX XO3ANCTBEHHYIO AeATENIbHOCTb, B TOM YuCre
N B TOM, YTO KacaeTcsl HapyLIeHU npaB YenoBeka, AonycKaeMblX B NpoLecce CTpeMieHus
K NU3BNEYEHNI0 MakCUManbHOWM NpUoLINN.
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Abstract

The article deals with the issues of legal regulation of the activities of transnational cor-
porations at the international legal and domestic level from the point of view of ensuring
human rights. The author investigated the practice of such regulation within the UN, and as
an example of national legislation, the US legislation aimed at regulating economic activity
in the context of human rights was studied. The United States is a home country for a large
number of TNCs and seems to be a good example of regulating their activities, given the
extraterritorial nature of many legislative acts. Acts of US national law were studied, in par-
ticular labor law and other areas. The author has studied the impact of the activities of trans-
national corporations on human rights in a particular state. The article examines the inter-
national investment activities of transnational corporations, within the framework of which
human rights in various areas of work are affected. The author studied international legal
norms aimed at protecting human rights in the framework of international economic and
investment activities, as well as control mechanisms designed to ensure compliance with
peremptory and recommendatory norms within the framework of national legislation.

Keywords: law, international law, transnational corporations, human rights, US law, labor
law, UN, bilateral investment treaties, international law to protect and promote human rights.
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Xulasa

Maqgaleda beynalxalg hiiquq ve daxili saviyyade transmilli sirketlerin faaliyyatinin insan
haquglarinin tamin edilmasi baximindan hiiquqi tanzimlenmasi masalalari arasdirilir. Muallif
terafinden BMT-da bu clir tanzimlema tetbiqgini arasdirildi ve milli ganunvericilik nUmunasi
olaraq, insan hiuquglari kontekstinda igtisadi faaliyystin tanzimlenmasina yénalmis ABS
ganunvericiliyi 6yronildi. Birlosmis Statlar ¢cox sayda TMS-nin milli dévlstidir ve bir ¢ox
ganunvericilik aktinin eksterritorial xarakter dasidigini neazere alaraq fealiyyatlarini
tanzimlamak Ggln yaxsi bir nUmuna kimi gérindr. ABS milli ganununun aktlari, xtsusile
amak hiuququ va diger sahalar dyranildi. Muallif transmilli girketlarin faaliyystinin muxtalif
dovletlarde insan haqglarina tesirini arasdirmisdir. Magaleda, muxtalif is sahalarinds insan
haglarinin tasir etdiyi transmilli sirkatlarin beynalxalg investisiya foaliyyatlari arasdirilir.
Musllif beynalxalq iqtisadi va investisiya foaaliyyetlari ¢argivesinda insan hiquglarinin
gorunmasina yo6nalmis beynalxalg hiquq normalarini, habele milli ganunvericilik
gorgivesinde qanunverici ve tdvsiyeedici normalara uygunlugu temin etmak Ugln
hazirlanmis nazarat mexanizmlerini aragdirmigdir.

Acar soézlar: hiquq, beynalxalg hiquq, transmilli sirkatler, insan hiquglari, ABS hiququ,
amak huququ, BMT, ikitersfli investisiya muqavilaleri, insan hiiquqglarini gorumaq ve tagviq
etmak Uzra beynalxalg hiquq.

84




Osgarov Natiq Farhad oglu

BDU-nun “Beynalxalq Xisusi Hiiquq va Avropa Hiiququ” kafedrasinin miallimi,
hiiquq tzra falsafa doktoru,

Azarbaycan Respublikasi Vakillar Kollegiyasinin lizvi

E-mail: natigasgerov@yahoo.com

X9z8RiN HUQUQI STATUSUNUN KONVENSIONAL TOSBITI

Xozarin statusu uzun iller miubahisali masale olmaqgla bir ¢ox elmi arasdirmalarin
md&vzusu olmusdur. Aparilan arasdirmalar asasan problemin yaranma tarixi ve inkisafi,
Xozaryani dovlstlerin ve diger ddvlstlerin maraqglari va mdvqgelsri, geosiyasi va iqtisadi
tosirler, bu problemin hallina dair taklifler va s. formada olmusdur. Malum oldugu kimi, 12
avqust 2018-ci ilde “Xezar denizinin hiquqi statusu haqqinda’ Konvensiya qabul edilarak,
bir cox masalays, o cimladen, hiquqi status masalesine giymat verilmisdir. Maqgalada
Xoazerin huqugi statusu bu Konvensiya gergivasinde deyarlandiriimaya ¢alisiimisdir (hiquqi
rejimi ise basqa bir magalamizin mévzusunu teskil edir). Bununla yanasi, mévzunun daha
aydin basa dusulmasi Gigin masalenin (status probleminin) mahiyyastina da toxunulmusdur.
Cunki bu problemin uzun illar hall edile bilmamasinin ve miayyan gadar bu giin de davam
etmasinin kdkinda mahz Xazaryani dévlatlerin beynalxalq hiqug normalarindan daha ¢ox
milli maraglara séykanan bir-birindan farqli ve ziddiyyatli mévqgeleri durmusdur.

Acar sozlar: Xazar, daniz, serhad golu, orta xatt, Xazar Konvensiyasi, xisusi hiiquqi status.

Basqa denizlarle ve dinya okeani ile ¢ay-kanal (“Volga-Don” va “Volqa-Baltik” kanal
soebakasi) xaricinda birbasa tabii birlegsmasi olmadidina ve duzlulug daracasinin danizlare
nisbatde az olmasina gére dinyanin an boyuk “duzlu géli” kimi xarakterize olunan, bununla
bela béyukliyuna, duzluluguna va okean tipli deniz dibinin olmasina géra da tarixen “deniz”
adlandirilan Xezer’® SSRi zamaninda mibahise predmeti olmayib, “Sovet-iran deniz/’
(daha avvaller ise “Rus-iran denizi’) olaraq gebul edilirdi. SSRi-nin dagiimasindan sonra
Xozarin sahilinds yeni misteqil dovlstlerin yaranmasi ile o dévroe gader Xazerle badli
problem kimi diqget gekmayan bir ¢cox masala sahilyani ddvlstler arasinda problema
cevrilmisdir. Xazerin hiqugi statusu masalasi da, xlsusan 1994-cl ilde imzalanan “Osrin
Miiqavilasi” kimi tarixa kegan “Hasilatin pay bélglisii haqqinda’ Sazisin baglanmasindan
sonra beynalxalq problem halina galmis ve uzun muddat hall edila bilmamisdir.

Uzun iller arzinde Xazera dair muxtalif miqavilaler imzalanmigdir. Bunlarin bir hissasini
Car Rusiyasi/Sovet lttifaqi ile iran arasinda baglanmis ve Xazer ilo de bagll beazi
minasibetleri tanzimlayen muddsalari 6zinda ehtiva eden Umumi muqavileler, digar
hissesini ise SSRi-nin dagiimasindan sonra Xezerin sahilinde yaranan miisteqil dévletler
arasinda baglanmis ve birbasa Xezars dair mugavilalar tagkil edir.

Xazerla bagh ilkin middsalar Car Rusiyasi ils Iran arasinda imzalanmis “Peterburq”
(1723), “Rest’ (1731), “Gulistan” (1813), “Tirkmencay’ (1828) mugavilelerinde aks
olunmusdur. Homin miqavilelerde Rusiyanin ve iranin Xezerde deniz Uizgiclliyl faaliyysti
ile bagli bazi minasibatlari tanzimlayan normalar tasbit edilmisdir. Lakin bunlarin heg birinds
Xozerin hlquqgi statusu mesalasine muinasibat bildiriimemisdir. Daha sonra imzalanmis

5 Xazer, Volga ve Don cgaylarinin gollarina slave olunan kanallar vasitesi ile Qara deniz ve Baltik denizina
birlagir. Kegmis zamanlarda okeana birbasa ¢ixisi oldugu séylanan Xazar denizinin duzluluq deracasi gdllera
nisbatde ¢ox olsa da, okeandaki normal duzlulug deracssinin sadace li¢ds biri gadardir (ortalama duzlulug
deracasi %0.13-dUr). Xazesrin, fiziki-cografi ve ekoloji veziyysti bareds otrafli melumat (gin bax:
https://az.wikipedia.org/wiki/Xoezar_denizi
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muqavilelerde, mesaslen, Rusiya ve iran arasinda imzalanmis 1921-ci il tarixli “Dostlug ve
emekdasliq haqqinda’, SSRI ve iran arasinda imzalanmis 1935-ci il tarixli " Ticaret, gemicilik
ve maskunlagsma haqqinda”, 1940-ci il tarixli " Ticarst ve danizgilik haqqinda" va bir sira digar
muqavilalerde asasan har iki 6lkenin sahilden 10 daniz mili masafede mistasna baliqgiliq
hiququnun oldugu, qalan arazilerds ise garsiligl razilagsma asasinda gemicilik ve basqa
igtisadi fealiyyatla masgul ola bilaceayi, G¢lnci bir dévlstin dagima faaliyyeti da daxil olmagla
he¢ bir hiiquga sahib olmadigi eks olunurdu. Texminan eyni mazmunlu bu miqgavilalerle da
hiiquqi statusu miisyysn ediimass bels Xazer Rusiya/SSRI ile iran arasinda faktiki olaraq
iki hisseya béliinmis, irana mexsus 10 millik serhad xattinin xaricindeki erazi faktiki olaraq
Rusiyanin/SSRI-nin istifadesinde qalmisdir. Sonradan iki 6lke arasinda serhadlerin
muayyan edilmesi zamani Xazerin Astara (Azarbaycan) ve Hesanqulu (Turkmanistan)
limanlari serhad olaraq miuayyan edilmis va faktiki olaraq bu limanlar arasinda olan hissa
iranin, galan hisse ise SSRIi-nin erazisi hesab olunmusdur (SSRi-nin Xezardaki payi
toxminan 86%, iraninki 14% taskil edirdi). SSRI ise Xazarin ona aid olan hissasini 1970-ci
illords (SSRI-nin Neft Senayesi Nazirliyi tarafinden) milli tesarrifat isleri aparmaq ve diger
maqsadlarle dérd xazaryani sovet respublikasi arasinda faktiki olaraqg milli sektorlara
bdimusdlir. Bu bdlgi zamani Xazerin cografi veziyyeti de nazera alinaraq, beynalxalg-
hiqugqi tacribada gabul edilen “orta xaft” prinsipi asas géturilmusdir ve demak olar ki, bu
guna gadaer do faktiki olaraq bu bdlgtidan istifade edilir.

SSRi-nin dagiimasi ile Xazerin sahilinde miisteqil dévlstlerin yaranmasindan sonra
Xozaerin statusu masalasi beynalxalg problem kimi ortaya ¢ixmis ve bununla bagl Xazaryani
dovlstler arasinda ciddi muzakirsler baglanmigdir. Lakin har bir doévletin hiquq
normalarindan daha ¢ox milli maraqglara séykenan fergli yanagsmasi status masalesinin uzun
muddat hall edilo bilmasine mane olmusdur. Xazerin statusunun muayyan edilmasindaki
cotinlikler sirf hiiquqgi masalalerle deyil, daha ¢ox geosiyasi, iqtisadi, harbi, energetika
masalalari ile bagl idi. Bu ise bazan 6lksler arasinda minasibatin garginlasmasina da sebab
olmusdu. Sahilyani ddvletler arasinda uzun iller arzinde aparilan danisiglar, baglanmig
mixtslif mugavilsler, sazisler’® Xezerin statusunu misyyan etmass de, bu masalanin
hallinde muhim rol oynamis ve naticeds hiquqi status haqqinda Konvensiyanin gabul
edilmasina gatirib ¢cixartmisdir.

2018-ci il avqustun 12-ds Qazaxistan Respublikasinin Aktau ssaharinds kegirilon
Xoazeryani dévlatlerin dévlet basgilarinin V Zirve toplantisinda imzalanmis “Xezear denizinin
hiquqi statusu haqqinda” Konvensiya (bundan sonra “Xazar Konvensiyasr’) ilk defe Xoazarin
hiquqi statusunu miayyan edarak, sahilyani dévletlerin Xazara minasibstde hiiquqg va
Ohdaliklerini tasbit etmisdir. Sammitds Xezar Konvensiyasi ilo birlikde Umumilikde sakkiz
sonad — "Besinci Xezer sammitinin Kommd inikesi", “Xoezaryani dévistlerin hékumetlori
arasinda ticari-iqtisadi emekdagliq haqqinda” Sazis, “Xezsaryani dévletlarin hékumetlori
arasinda naqliyyat sahasinde emeakdasliq haqqinda” Sazis, “Xezar danizinds insidentlarin
qarsisinin alinmasi haqqinda” Sazis ve "2010-cu il 18 noyabr tarixli Xezar dsnizinde
tohliikesizlik sahasindse smoakdasliq haqqinda” Sazise dair li¢ Protokol (“Xezer dsnizinde
mUitesakkil cinaystkarliga qarsi mibarize sahssinde emakdasliq haqqinda” Protokol, “Xezar

6 Masslon, Xazaryani dovlstlerin dévlst basgilar arasinda kegirilmis dord Zirve toplantisi (2002-ci il Aggabad,
2007-ci il Tehran, 2010-cu il Baki va 2014-cl il Hestarxan) zamani imzalanmis Sazigler, Azarbaycan, Rusiya,
iran, Qazaxistan ve Turkmenistan arasinda imzalanmig 2010-cu il tarixli "Xazer denizinde tshliikssizlik
sahasinda amakdasliq hagqinda" Sazis, 2011-ci il tarixli "Xazar danizinin girklenmasina qarsi birge mibarizeys
dair" Sazis, 2003-cl il "Xazar danizinin satraf mihitinin mihafizasi haqqinda" Cargive Konvensiyasi ve
Protokollari, Azarbaycan, Qazaxistan va Rusiya arasinda imzalanmis 2003-ci il "Xazarin dibinin orta xatt Gizra
milli sektorlara bélinmasi, su sathinin Gmumi istifadssi" haqqinda Sazis, "Xazar danizinin dibinin hamhidud
sahalarinin bdlgli xatlarinin kesisma néqtasi haqqinda” Sazis ve s.
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denizinds terrorgulugla mibarizede emekdasliq haqqinda” Protokol, “Serhed xidmeti
orqanlari arasinda emakdasliq ve qarsiliqlh fealiyyst haqqinda” Protokol) imzalanmisdir.

Xozar Konvensiyasina gore teraflor Xazarde bu Konvensiyaya ve elace ds, ona uygun
imzalanmis digar sazislera va taroflarin milli ganunvericiliyine uydun faaliyyst gbéstarirlar.
Yeoni diger Sazisler da shamiyyatini va hiiquqgi qlvvasini qoruyub saxlayir ve onlar taraflerin
Xozerda faaliyyeti c¢argivesinds bltdviikde nezare alinmalidir. Hamginin, Xazar
Konvensiyasinin preambulasindan ve bir sira normalarindan gériindiiyt kimi bu Konvensiya
Birlesmis Millatler Tagkilatinin Nizamnamasina ve beynalxalq hiququn prinsip ve nor-
malarina asaslanir ve Xazara dair minasibatlerin tenzimlenmasinda da beynalxalg hiiququn
prinsip ve normalari asas alinmalidir. Masalan, hamsarhad olan ddvlstler arasinda daxili
sularin, erazi sularinin, baliq¢iliq zonalarinin, danizin dibinin va takinin bélinmasi mahz
beynalxalg hiiququn prinsip ve normalari nazare alinmagla, tersfler arasinda razilagsmalar
yolu ile heyata kecirilmalidir. Belaliklo, Xazearin hiquqi statusu ve rejiminin miayyan
edilmasinda bu Konvensiya ile yanasgi ona uygun imzalanmis (ve ya imzalanacaq) diger
muqavilaler, sazigler va beynalxalg hiiququn prinsip ve normalari da nazera alinmalidir.

indiyo qeder Xazerin “deniz’ yoxsa “géP olmasi Uzerinde mibahisslere Xazar
Konvensiyasi ile son qoyulur. Har na gadar Konvensiyada "Xazar denizi" ifadasi isladilsa
ds, verilon anlayisdan bu ifadenin sarti oldugu malum olur. Bela ki, Konvensiyanin 1-ci
maddasina asasen, "Xazer denizi tereflerin quru arazileri ile ehats olunan ... su hévzasidir’.
Anlayigdan gérindiyd kimi bu Konvensiyanin maqgsadleri baximindan Xezer na “dsaniz”, ne
da “gdérl’ deyil, bir “su hévzesr’dir. Yoni Konvensiya ile Xoezars "xdsusi hiiquqi status" verilir.
Oslindas isa bu, heg¢ da gbzlanilmaz hal deyildir. Clnki sahilyani dévlatlerin uzun iller nUmayis
etdirdikleri forgli va hatta davamli deyisan mdvqgelerini va iddialarini uzlasdirdigda muxtalif
yanasmalar ortaya ¢ixmisdi. Bu yanasmalari Umumilesdirarek bir nege basliqgda sle almaq
muamkundur.

Birinci yanagsma Xezere deniz statusunun verilmasi idi. Beloe olan teqdirde Xazer
beynalxalq deniz statusu ¢argivasinda bitin diinya dévlstleri Giglin agiq hala galecak, Xazari
diger danizlerle birlegdiran kanallar beynelxalq status alaraq beynalxalq gemigilik tGgtn
sorbast istifade oluna bilacak va Xezerde 1982-ci il tarixli “Birlosmis Millatler Teskilatinin
Daniz Hiiququ Konvensiyasi” (bundan sonra “BMTDHK”) tetbiq edilacekdi'’. O zaman da
BMTDHK-nin muddealari ¢argivasinda Xazarin ham sathi, ham de dibi har bir sahilyani
dovlstin suveren hiquglara sahib oldugu milli sektorlara bdlinacak, yani har bir dévlstin
daxili sulari, srazi sulari, mistasna igtisadi zonasl, kontinental selfi olacaq ve har bir dbvlat
6z milli sektorundaki resurslarin arasdiriimasi, hasilati, kasfiyyati, islenmasi ve basqga
suveren hdquglarini hayata kegira bilacekdi. Batin bunlar va xtsusile doe BMTDHK-ya goére
arazi sularinin 12 mildan (7 deniz mili = 1852 metr) artiq olmamasi, digar tgtinct dévlatlerin
daniza sarbast giris-¢ixisinin olmasi, batin dévlstlar baximindan tzgigulik azadhdinin
olmasi, denize birbasa ¢ixisI olmayan va ya alverissiz cografi mévgeya malik dévlstlarin
canh resurslarin hasilatinda istirak hiququnun olmasi, denizde basqa ddévletlarin harbi
gamilar Gzdurs bilmasi, Gglncl dovlatlere maxsus silahli qivvalarin mévcud olmasi imkani
va s. sartlar bazi Xazeryani dévletleri gatiyyan qane etmirdi. Ona gérae de Xezare deniz
statusu verilmasina qarsi cixirdilar.’® Xezer Konvensiyasinda beynalxalg deniz hiiquq

7 Her na qader BMTDHK-nI Xezaryani dévlstlerden sadace Azsrbaycan ve Rusiya ratifikasiya etmis olsa da,
malum oldugu kimi bu Konvensiyanin normalari asasen beynalxalg deniz hiquqgi adst gaydalarindan
formalasdidi Ggilin bu qaydalar onu ratifikasiya etmayan dovlstler tGglin de beynalxalq deniz hiqugi adst
gaydalari kimi tatbiq edils bilar.

8 Xazearin daniz olmadig: fikrini midafis edsnlarin dalilleri ondan ibarstdir ki, beynalxalq deniz hiiququ
cahatden denizin baslica iki xUsusiyyati var: 1) duzlu olmasi; 2) biitiin diinya tzerinds tebii birlegsmasinin (digar
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gaydalarindan kifayat gader istifade edilse de, deniz arazilarinin farqgli tasnifati ve sahasi, su
sothi ile dibinin bélgisinin ayri-ayri aparilmasi, onlarin rejiminin foergli qaydalara tabe
tutulmasi, serhadlerin va c¢ixis xatlerinin miayyen edilmasinin xususiyyatleri, sahilyani
dovlstlerin fealiyyati ile bagll xisusi prinsipler ve gaydalar, tGg¢lnct doévletlerin Xazerdaki
fealiyyatine qoyulan ciddi mahdudiyystler ve s. gaydalar onun BMTDHK-dan kifayat qadar
forgli oldugunu goéstarir. ©gar Xazara daniz statusu verilsaydi, geyd olunan bu ve digar
gaydalari tatbiq etmak mumkin olmayacaqdi.

Ikinci yanasma Xazars gél statusunun verilmasi idi. Ancaq bu yanasmanin 6zini ds iki
hissays bblmak olar: “serhad géli"'® ve sadace “gél’. ©ger Xezar sarhad goélu kimi gabul
edilsaydi BMTDHK-nIn tetbiq edilmasi mimkin olmayacaqdi. Ancaq beynalxalq hiiquqda
sorhad gdllari tgtin gabul edilmig Gmumi bir anlayig, bdlgi metodu, serhad misyyan etma
gaydasi, hiquqi rejim yoxdur. Bela vaziyyatda beynalxalq tecriibadan istifads edile bilardi.
Bu cir tacribays Keniya, Tanzaniya ve Uganda arasindaki “Viktoriya Géli”, ABS ve Kanada
arasindaki “Béyik Simali Amerika Géllari”, Fransa ve Isvecre arasindaki “Cenevre Golil”,
Malavi, Mozambik ve Tanzaniya arasindaki “Malavi (Nyasa) Géli” misal gdsterila biler. Bu
beynalxalg tecribaye gbre serhad goéli butin sahilyani ddvletler arasinda “orta xaft’
(“ekvidstansiya’/*barabar uzaqliq”) prinsipine gére tamamile (hem su sahasi, ham da onun
dibi ve taki) bdélinir.?® Ancaq Xezer Konvensiyasindan Xazarde bu tacriibsnin tatbiq
edilmadiyi, bu yanasmadan fergli gaydalarin meanimsendiyi ve belsliklo serhad goélu
statusundan da yan kecildiyi malum olur.

Bununla yanasi, Xazerin sadaca gdl oldugu yanagsmasina gére Xazar sahilyani dovlatlaer
arasinda “dmumi milkiyyat’ (“kondominium”) seklinde birlikds ve ortaq istifade edilmalidir.
Beynalxalg hiquqda qgapali bir su hévzesi Gzesrinde Umumi mulkiyysts dair sadaca bir
ndmuna vardir ki, bu da Salvador, Honduras va Nikaraqua arasindaki “Fonseca Kérfezi’'nin
bdlgusudiur. Hergand Fonseca Kdérfazinin statusu Beynalxalg ©dalet Mehkamasinin qarari
ile mUayyan edilmisdir. Bu gararin sababi kérfazin avvaller tak bir dévlete mexsus olmasi,
uzun muiddst (G¢ sahilyani dévlet mustaqil olandan sonra da) Umumi bir su hévzasi kimi
istifade edilmasi ve cografi cehatden her hansi formada bélinmasinin ¢atin olmasi idi.
Amma Xazarin he¢ vaxt tak bir dévlete aid olmamasi, avvalki zamanlardan bari an azi iki
forgli dévlet (Car Rusiyasi/SSRI ve iran) terefinden istifade edilmasi ve Xezarde Umumi
mlkiyyatin tatbiq edilmasinin hliquqi, tarixi ve cografi ceahatden mimkiin olmamasi sababi
ilo bu tecribanin Xazers tetbig edilmasi mimkin deyildi. Hamginin, “Gmumi mdilkiyyat’
(kondominium) nazariyyesi, Umumiyyatla, beynalxalq hiiqug gaydalarina da ziddir.

Sonuncu yanasma Xazara xUsusi hlquqi status verilmasi idi. Xazerin xlsusi bir su
hévzesi oldugu ve 6zlna mexsus bir gox xususiyyastlerinin mévcud beynalxalq hiquq

denizlere ve ya okeanlara tebii c¢ixisinin) olmasi. Beynalxalq tsbii birlesmasi olmayan su hdvzasi
duzlulugundan asili olmayaraq beynalxalq daniz hiququ cehatdan deniz olarag dayarlondirilmir. Belalikls,
digar danizlerls ve okeanlarla tabii birlesmasi olmadigindan (digar danizlerls alagasi sadaca slni yollarla -
kanallar vasitasi ilo yaradildigindan) Xazar deniz kimi giymatlandirilmir. Bunun eksini (yani Xazarin deniz
oldugunu) iddia edanler ise Xazarin adini, sahasini ve duzlulugunu asas gatirarek, Xazarin kanallar vasitasila
diger danizlers (dolayisi ila diinya okeanina) birlasdiyini, BMTDHK-da da bu birlegsmanin tabii ve ya sini yolla
olacagina dair har hansi bir ifadenin yer almadidini, ona gére de Xazarin daniz oldugunu irali strlrler. Ancaq
kanallarin beynalxalq deniz hiququnun tenzimlema predmeti olmadidi ve slni birlegsmalarin gapali su
hévzelarini deniza ¢gevirmadiklari asasi ila bu iddia gabul edilmir.

9 Serhad géliiniin terifi beynslxalq hiiqugda verilmass ds, hliqugsiinaslar teraefindan verilmis mixtalif teriflor
vardir. Serhad géllari iki ve ya daha ¢gox dovlatin sahillari ile shatslanmis, diinya okeani ile tebii slagasi olmayan
ve sahilyani doévlatler teraefinden baglanmis beynalxalg miqavilslerle misyysn edilen, 6ziinemaxsus
beynalxalq hiiqugi statusa va rejima sahib su sahalari olaraq gabul edilir.

20 Sarhad golunin serhadlerinin misyyan edilmesinde nadiren istifads edilen bir metod da, Boliviya ve Peru
arasindaki “Titikaka G&lU"nin béliinmasinda oldugu kimi har bir sahilyani dévlstin 12 mil erazi sularina sahib
olmasi, gélin galan hissasinin ise iGmumi istifadeds olmasidir.
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gaydalarina va beynalxalq tacriibays uygun galmadiyi, bu sebabdan de xisusi hiquqi status
muayyan edilmali oldugu fikri ireli sUrtlirdld. Bu gorise gbre Xazerin bélgisl snanavi
olmayan xususi metodlar tatbiq edilerek miayyan edilmalidir. Bu “xdsusi” status sahilyani
dovlstlera Xezarin hiquqi statusunu mdvcud konvensiya, miqavile ve ya tecribays
uygunlasdirmaqdansa bunlardan heg birini @sas almadan, yeni bir status va rejim muayyan
etmak imkani verirdi. Masalan, har 6lka 6z suverenliyinde galan ve serhadleri xususi
metodlarla musayyen edilmis bir bdlgeysa sahib ola, galan bdélgaler ise Umumi istifads edile
biler. Gérinduyd kimi Xazer Konvensiyasinda mahz bu yanagsmadan ¢ixis edilarek Xazeara
maqsadli sakilde “xdsusi hiquqi status” verilir. Xazare va onun resurslarina minasibatda
yalniz sahilyani dévlatlerin suveren hiiquglara malik ola bilmasi, Xezarde mistasna olaraq
sahilyani dévletlerin bayraqglari altinda Gzan gemilerin sarbast Uzguguliyd, Uglncu
dovletlerin silahli quvvalerinin mévcud olmasinin qadagan edilmasi, taroflorin sabit
silahlanma balansinin temin edilmasi kimi qaydalarin gatirile bilmasi mahz Xazare xususi
hiquqi status verilmasi sabablarindan idi. Bununla bels, Xazar Konvensiyasinda beynalxalq
daniz hiquq qaydalarindan da kifayat qader istifade edilir.

Xozar xUsusi hiquqi status ¢argivasinds “akvatoriya” va “sektor’ olaraq iki hissaya ayrilir.
Xozorin akvatoriyasina daxili sular, erazi sulari, baliq¢iliq zonalari ve imumi su makani
daxildir. Sektor isa dib va takin sahalarindan ibaratdir. Bu statusa asasan, Xazarin sadaca
akvatoriyasi tareflor arasinda bdélunir. Sektorun bélgisinin ise hamsarhad ddévlstlarin
qarsihgl razilagmasi ila (sazigle) hayata kecirilocayi tosbit edilir Akvatoriyanin bdlgusu
zamani geniglik de farqgli miayyen edilir: 15 mil arazi sulari, 10 mil baliq¢iliq zonasi, qalan
su sathi ise Umumi istifadeda olan Gmumi su makani. (BLitlin bu ve digar masalalar Xazerin
hiiquqi rejimine dair meqalamizde yer alir.)

Xozar Konvensiyasinda Xazerin xUsusi hiquqi statusundan irali galen bir sira mihim
prinsiplar tasbit edilir:

e Dodvlstlerin suverenliyine, arazi butévliyina, mustaqilliyine, suveren barabarliyine
hérmat, zor isletmamak va zor isletmakle hadalemamak, qarsiligh hérmat, amakdasliq, bir-
birinin daxili islerina garismamaaq;

e Xazera va onun resurslarina munasibatde yalniz sahilyani doévlstlerin suveren
hiquglara malik olmasi;

e Xazarin yalniz silh magsadlar Gigun istifade olunmasi, onun silh, mehriban qonsulug,
dostlug ve amakdasliq zonasina ¢evrilmasi;

e Xozarla bagli masalalerin hallinin Taraflorin mustasna selahiyyatine aid olmasi ve
bitin masalalerin dinc vasitalerla hall edilmasi;

e Xozarde Teraflerin sabit silahlanma balansinin temin edilmasi, harbi quruculugun
batin teraflerin maraglarinin nazers alinmasi ile, aglabatan hadlerds hayata kegirilimasi;

e Xaozar danizinda Taraflora maxsus olmayan silahli qlivvalerin mévcud olmamasi;

e Tarofloarden har hansinin sleyhine tecaviz ve digar harbi fealiyyatin hayata
kecirilmasi Gg¢ln har hansi bir Terafin 6z erazisini digar ddvlstlera vermamasi;

e Qabul edilmis qaydalara riayst etmakla har bir Terafin arazi sularinin hiidudlarindan
kanarda daniz Gzgluguliyinin azadligr;

e Taroflarin miayyan edilmis qaydalar ¢arcivasinds Xazarden digar denizlars, dinya
okeanina ve geriya azad ¢ixis hiiququ;

e Xozarde mistesna olaraq Tersflerin har birinin bayraqglari altinda Gzan gamilarin
Uzgugulayd, limanlara girig/gixisin hayata kegirilmasi;

e Beynalxalq qaydalara uygun olaraq mlki hava gamilarinin ugus azadlgi;
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e Xozar denizinin tebii atraf muhitinin qorunmasi, onun bioloji resurslarinin mihafizesi,
barpasi ve semarali istifadasi ve s.

Qeyd etmaliyik ki, Xazer Konvensiyasi he¢ de Xezaryani ddvlstler arasindaki batin
problemlari hall etmir. Masalan, mihim masalalardan biri olan diz ¢ixis xatlerinin ¢akilma
metodikasi miayyan edilmayib. Elace de Konvensiyada Xazarin akvatoriyasinin boélgisi
tam sakilde miUayyan edilse da, tebii sarvetlarle zengin olan ve asas mubahise predmeti
olan sektorun (dib va takin) bélgisu tam hall edilmamis qalir. Bels ki, Konvensiyanin 8-ci
maddasine gbra Xazarin dibinin va takinin boélinmasi beynalxalq hiqugqun Umumi gabul
edilmis prinsiplari vo normalari nazars alinmagqla, yanasi va qarsi-qarsiya yerlagan dovlatler
arasinda razilagmalar yolu ile hayata kegcirilacokdir. Yoni Xozarin butlin su sathi Konvensiya
ile bélinsa da, dibi va teki beynalxalq hliqug qaydalarina riayat olunmagla hemsarhad
doévletler arasinda imzalanacaq basqa sazigler vasitasi ile bélinmalidir.

Malum oldugu kimi, Xazarin simal hissasinin dibi ve takinin bélgusi ikiterafli ve Ggtarofli
sazisler vasitesi ila artig teamin edilmigdir. Belo ki, 1998-ci ilde Rusiya il Qazaxistan
arasinda "Xezarin Simal hissasinin dibinin béliinmasine dair” Sazis imzalanaraq Xazarin
dibinin bu iki 6lka arasinda orta xatt Uzre sektorlara béluinmasi tesbit edildi. 2001-ci ilde
Azarbaycanla Rusiya arasinda imzalanmis “Xezer denizinds birge foaaliyyst haqqinda”
Bayanat bu iki 6lkanin da orta xatt Gzre Xezarin dibinin sektorlara bélinmasina dair raziliga
galdiyini gdstardi. 2003-cU il mayin 14-da da Astanada Azerbaycan, Rusiya ve Qazaxistan
arasinda “Xazerin dibinin ora xaft lzre milli sektorlara béliinmesi, su sathinin dmumi
istifadssi haqqinda” Sazig imzalanaraq bu U¢ 6lke arasinda Xazarin dibinin tamamils orta
xott Uzre boélunmasine dair yekun raziliga gslindi. 2014-cu ilde ise Qazaxistan ve
Tarkmenistan arasinda Xazerin dibinin bélinmasina dair mugavile baglanmis va onlar
arasinda da dibin bdélgusu ile bagh masale hall edilmisdir. Naeticeda Xazarin simal va serq
hissesinda su sathi ile yanagl Xazarin dibi ve teki de Sazislerle orta xatt prinsipina esasan
bélinmiisdi. Ancaq Azsrbaycan, Tirkmanistan ve iran arasinda bele Sazis olmadigina
g6ra onlar arasinda Xazarin dibinin bélgusii hall edilmemis qalir. indiye gader bu problemin
kokiinds ise yena da dbvlstlarin milli maraglara séykenan fargli mévgeleri dayanirdi.?’

Belo ki, iran, Xazarin orta xatt lizre bélinmasina gargi olub, Xazarin heg bir beynalxalq
hiiquga asaslanmayan va reallasdiriimasi cografi baximdan ¢atin olan bes barabar sektora
bdélinmasinin (denizin dibinin 20% olmagla bes sahilyani 6lke arasinda berabar bélinmasi,
sothinin ise Umumi istifadeda saxlanmasinin) terefdari idi. O, sahilyani dévlatlerin Xazarin
resurslarindan taktarafli istifade edilmasine garsi ¢ixaraq gstiyyastle ikitarefli ve ya Uctarofli
sazislerin imzalanmasinin aleyhins idi. Bu sabable Rusiya, Azerbaycan ve Qazaxistan
arasinda Xazarin dibinin bdlinmasi ile bagh Sazislerin da heg birini gabul etmadiyini
bildirirdi. Azerbaycanla iran serhaddinde (faktiki olaraq Azerbaycan erazisinds) yerloson
“Alov’ yatadi da bu mibahisenin esas bir hissasini taskil edirdi. Halbuki, iran SSRIi ile
bagladigi migavilelerlo 10 millik sahil xetti xaricindeki erazini faktiki olaraq SSRi-nin
istifadasina buraxmis, sonradan iki 6lke arasinda serhadlarin miayyen edilmasi zamani da

21 Azsrbaycan Respublikasinin mdvgeyi onun Konstitusiyasinda birmsnali sekilde ifade olunur.

Konstitusiyanin 11-ci maddssinde “Xezer dsnizinin (géliinin) Azerbaycan Respublikasina mensub olan
bélmesi Azerbaycan Respublikasi arazisinin terkib hissasidir’ deyilorak Xazarin Azerbaycana aid olan milli
sektoru konstitusion teminat altina alinmis ve Azarbaycanin arazi butévliyl g¢ergivesinde gdsterilmisdir.
Azarbaycan, mévgeyinda har zaman beynalxalg hiiququn talablarini asas tutmus, beynalxalg hiqugda tmumi
gsabul edilmis “orta xatt” prinsipinden ¢ixis edarak Xazerin sahilyani dévistler arasinda milli sektorlara
bélinmasini, har dovlstin 6z milli sektoru tGzerinde mistasna suverenliys malik olmasini midafie etmisdir.
Azarbaycan heg¢ bir Xazeryani 6lkanin hiquqi, iqtisadi-siyasi maraglarini pozmamig, bélgeda hami tgun
baraber, reqabsts asaslanan, region dévlatlerinin ortag maraglarina xidmat edan, harbi minaqiseni istisna
edan amakdasliq geraitinin yaradilmasini ireli sirmusddr.
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Xozorin Astara ve Hasanqulu limanlarinin serhad olaraq tayin edilmasini gabul etmisdi.
Eloce da, SSRIi 1970-ci illoarde Xezarin ona maxsus hissasini Azarbaycan, Qazaxistan,
Rusiya va Turkmaenistan Sovet Respublikalari arasinda orta xatt prinsipine asasan iqtisadi
bélgslers ayirdigi zaman iran, bitiin bunlara qarsi etirazini bildirmemis, yani Xazarin bu cir
bélgiisiini, méveud serhadleri gabul etmisdi (“estoppel” prinsipi). Hargend iranin mévageyi
yalniz bu 6lkanin geosiyasi maraqglarina yénalib, digar sahilyani dévlsatlerin manafelerina vo
beynalxalq hiquqg gaydalarina zidd oldugundan gabul edilmasi mimkun deyildir.

Tarkmanistan ise Xazarin statusu ve bdlgusu ile bagli diger ddvlstlers nisbstde geyri-
miayyan va tez-tez dayisen mbvge nimayis etdirerek Azerbaycanla avvaeller “Azari” ve
“Ciraq”, daha sonralar ise asas iddiasi olan Tudrkmanistanin “Serdar’ adlandirdi§i “Kepaz’
yataginin istismari ile bagh raziliga gsle bilmamigdir. Turkmanistan sonradan Xazerin
bélinmasi zamani orta xatt prinsipini gabul etse de, ¢ixis xatleri ¢akilarkan Azarbaycanin
“‘Abseron” yarimadasinin ve “Cilov’ adasinin nazara alinmamall olmasini iddia etmisdir.
Ancaq Tarkmaenistanin orta xettin miayyen edilmasi zamani 6lkanin tabii sahil xattinin ve
adalarin uc néqtalerinin nazera alinmasina dair etirazi ddvlstin erazi butévliiyinin
pozulmasina sabab olmagla yanasi, bunun heg bir hiiquqi asasi da yoxdur. Birincisi, Xazer
1970-ci ilde dord 6lke arasinda faktiki olaraq bélgalara ayrilarkan élkenin sahil xatleri ve
sahile yaxin adalari asas alinaraq bu ginki “Glnesli’, “Ciraq”, “Azeri’ ve “Kepaz’
yataqglarinin daxil oldugu saha Azerbaycanda yerlagen “Kaspmor Neftqaz’a, “Kepaz’den
sorge olan hisse ise Tlrkmenistanin oxsar miessisesine havals olunmusdu. ikincisi,
Tirkmenistanin Konstitusiyasinda onun SSRi-nin hiiquqi varisi oldugu bayan edilmisdir.
Beynalxalq hiiquga goére varis ddvlst varisi oldugu dévlsatin htiquqi 6hdsliklerini da dagiyir.
Uclinclisli ds, “Beynslxalq miiqavilaler hiiququ haqqinda” 1969-cu il tarixli Vyana
Konvensiyasina géra ddvlstlerarasi minasibatlerde teraflorden biri mévcud olan faktiki
vaziyyste uzun middat etiraz etmazss, susarsa ve ya qabul edarss bu hal tersfler Gg¢ln
hidqugi olaraq macburilik gazanir. Bu cehatdan Turkmanistanin uzun iller bu bélgini gabul
etmasi (ve ya susmasi) onun etiraz haqqini ortadan galdirmisdir.

Gorunduyd kimi Xazarin dibinin bélinmasinda hazirda yekdillik yoxdur. Ancaqg bu
masalanin hall edilmasi, eloece da Konvensiyanin semarali yerine yetiriimasi, diz ¢ixis
xatlorinin miayyan metodikasina dair sazisin iglanib hazirlanmasi, Xezarde emakdaslgin
nazardan kegiriimasi va digar masalalarin halli magsadile Xazaryani dévlatlerin xarici isler
nazirliklerinin himayasi altinda yiksek saviyyali mintezam bestarefli maslehatlogsma
mexanizmi yaradilmisdir.

Belalikla, buttin musbat ve catigsmayan cahatleri ile birlikde Xazar Konvensiyasi regionda
gorginliyin azaldilmasinda midhUim rol oynayan, Xazarin hiquqi statusunun ve hiquqi
rejiminin, Xazeryani dévlatlerin asas hiquq ve vezifelarinin miayyan edilmasinde asas
hiquqi baza olan, tereflara bir cox masalani konkret hiiqugi senads dayanaraq hall etmak
imkani veran muhim beynalxalg hiiquqgi senaddir.

Son olarag onu geyd edak ki, Xaezar Konvensiyasi hale qlvvays minmayib. Cunki
Konvensiyanin qivveye minmasi Ugln bes dovlstin hamisi bu Konvensiyani ratifikasiya
etmali vo hamin ratifikasiya senadini (fermani) depozitari funksiyalarini hayata kegiren
Qazaxistan Respublikasina vermalidir. Besinci ratifikasiya senadi Depozitari terefinden
alindigi tarixden bu Konvensiya quvvaya minir. Ancaq Konvensiyanin qidvvaya minmasi
dcun muayyenlagdirilmis bu sart hale tam bag tutmayib. Bela ki, Konvensiyani hazirda 4
dovlst (Azarbaycan, Rusiya, Qazaxistan ve Turkmanistan) ratifikasiya edib. Ancaq besinci
dévlet (iran) terefinden ratifikasiya edilmadiyine gére Konvensiya hale qiivveys minmayib.
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DETERMINING THE LEGAL STATUS OF THE CASPIAN SEA
IN ACCORDANCE WITH THE CONVENTION

Asgarov Natig Ferhad,

The teacher of the “International Private Law

and European Law” department of the BSU, PhD.

Member of the Bar Association of the Republic of Azerbaijan

Abstract: The status of the Caspian Sea has been a controversial issue for many years
and has been the subject of many scientific studies. As it is known, on August 12, 2018, was
adopted the Convention on the Legal Status of the Caspian Sea. This Convention assesses
many issues, including legal status. This article seeks to assess the legal status of the Cas-
pian Sea under this Convention (but the legal regime is the subject of another article.) At the
same time, the essence of the issue (status problem) was touched upon in order to better
understand the topic. Because this problem has not been solved for many years and has
continued to some extent due to the different and contradictory positions of the Caspian
littoral states, based on national interests rather than the norms of international law.

Keywords: Caspian, sea, border lake, middle line, Caspian Convention, special legal
status.

ONMPEAENEHUE NPABOBOIO CTATYCA KACMNUUCKOIO MOPHA
B COOTBETCTBUM C KOHBEHLMEWN

AckepoB Hatuk ®apxap ornsbl,

MpenopaBatenb kKadeapbl "MexayHapoaHoro YactHoro

NMpaBo u EBponenckoro MNMpaBo"” BI'Y, kaHauAaaT ropuanNYeCcKMX Hayk
YneHn Konneazuu Adsokamoe A3epbatioxaHckol Pecnybnuku

AHHoOTauma: Ctatyc Kacnuminckoro Mops 6binl CnopHbIM BONPOCOM Ha NPOTSXKEHUM MHO-
rMx NeT v 6bIN NPeaAMEeTOM MHOMMX Hay4YHbIX nccnegoBaHuin. Kak nasectHo,12 asrycrta 2018
roga 6bina npuHaTa KoHBeHumsa o npaBoBom crtatyce Kacnwminckoro mops. KoHBeHuus
OLEeHMBaeT MHOrMe BOMpoChl, B TOM YUCre NpaBOBON cTaTyc. OTa CTaTbs HanpasneHa Ha
oLeHKy npasoBoro cratyca Kacnuinckoro Mmopsi B pamkax Hactosiwen KoHBeHuun (HO npa-
BOBOW PEXMM SIBISieTCA NpeamMeToM Apyron ctatbm). B To e BpemMs cyTb npobrembl 6bina
3aTpPOHyTa ANs Ny4wero noHMMaHusa Tembl. [loTomy 4To 39Ta npobnema He Gbina pelleHa B
TeYyeHne MHOrMX feT 1 Npogosnkanacb B HEKOTOPOW CTEMNEHN U3-3a PasfinyHbIX U NPOTUBO-
peYnBbIX NO3ULNIA MPUKACMIMNCKUX rOCYAapCTB, OCHOBaHHbIX HA HALMOHarbHbIX MHTEpecax,
a He Ha HopMax MexXxayHapoAHOro npasa.

KnroueBble cnoBa: Kacnuin, mope, norpaHnM4HoOe 03epo, cpefHss nuHnd, Kacnuickas
KoHBeHLMs, 0CObbIN NpaBoOBOW CTaTycC.
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