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ELSA nodir?

Avropa Hiiquq Toloboalor Assosiyasi (ELSA)
mistoqil, geyri siyasi, golir mogsadi giidmoyon
diinyanin on boyiik hiiquq tolobolor togkilatidir.
ELSA Avropanin 42 o6lkasindo, 210 universitet-
indo 30,000-don ¢ox hiiquq talobalorini vo gonc
hiiqugsunaslar1 6ziinds ehtiva edir.

ELSA-nin Azorbaycanda togobbiis qrupunun

osas1 bir ne¢o hiiquq tolobasi torofindon 2010-
ci ilin iyununda qoyulmusdur. Elo homin ayda
togobbiis qrupu torofindon toskil edilon prezenta-
syalardan aydin miisahido etmok olar ki, hiiquq
tolobalorinin - oksoriyyoti ELSA-nin  Avropada
toskil olunmus miixtolif beynolxalq todbirlorindo
istirak etmokdo, habelo bu togkilatin digor tizvlori
ilo mohkom qarsilighh miinasibotlor quraraq 6z
olagolorini genislondirmokds maraqlhidirlar.
Azorbaycan ELSA-nin  Tirkiyonin  Alanya
sohorindo kecirilon 58-ci Beynolxalq Suranin
Iclasinda miisahidogi iizv statusunu qazandi,
beloki Azorbaycan soslorin c¢oxlugu ilo ELSA
ailosino gobul olundu.
Biz inaniriq ki, toloboalor ELSA-n1in genis foaliyyat
imkanlar1 vo beynolxalq omokdagliq vasitosilo
beynolxalq hiiquq sistemlori barads doyorli biliklor
va tocriiba oldo edoacoklar. Vo hor bir Azorbaycanl
hiiquq tolobasi idaroetmo, qrup fealiyyoti gabil-
lyyoti, praktiki is tocriibosi, Avropa doyorlorini
paylasmaq vo basga imkanlardan faydalancaglar.

Avropa Hiiqugsiinas Tolobalor Assosiasiyasi
( The European Law Students’ Association)

Avropanin  miixtolif dovlotlorindon, univer-
sitetlorindon, modoniyyotlorindon olan on min-
larlo Hiiqugsiinas Toloboni vo Gonc Hiiqugsiinasi
0ziindo birlogdirmoklo, Hiiqugsiinas Tolobolorin
biitovliikdo diinyadaki on boylik sobokosidir. Toski-
latin yaradilmasinda vo hal-hazirki foaliyyotindo
osas mogsad Avropanin mixtolif 6lkolorindon
olan gonclori eyni toskilatda birlosdirmoklo, on-
lar arasinda monovi-oxlaqi inteqrasiyaya, elmi

biliklorin paylasilmasina nail olmaqdan, Beynolx-
alq Konfranslar, Tolimlor, Sohnoalosdirilmis Moh-
koma proseslori kegirilmasi yolu ilo Hiiqugsiinas
Toalobolorin nazori biliklorinin praktiki totbigino
sorait yaratmaqdan ibaratdir.

42 Avropa dovlorindon olan Hiiqugsiinas
Tolobolorin  vo Gonc Hiiqugsiinaslarin  vahid
bir sobokodo toskilatdiraraq ELSA istor tolobo
miibadilosi hoyata kecirmoklo, tohsil soforlori
toskil etmoklo, istorso do tocriibo programlari
toskil etmoklo Hiiqugsiinaslarin 6z saholorindo
daha professional formalagmasi vo tocriibo
gazanmasi yolunda boyiik komoklik gdstormis
olur. Eyni zamanda togkilatin Beynoalxalq olmasi
Hiiqugsiinaslara istor modoni, istor elmi cohot-
don Avropaya inteqrasiya olmaq imkani yarat-
magqdadir.

“Insan

moanaviyyatina va
madani miixtalifliklora
hormat edilon bir

diinya”

toskilatin foaliyyotindo baslica prinsip kimi ¢ixis
edir. Toskilatin yaranma moqsadlori sadoco sadal-
adigimiz akademik xarakterli foaliyyotlordon
ibarot deyildir, ELSA eyni zamanda, miix-
tolif dovlot, din vo irglordon olan Hiiqugsiinas
Talabolorin vo Gonc Hiiqugsiinaslarin daimi dost-
lugunu yaratmagi qarsiya mogsod qoymusdur,
foaliyyot mogsadlori sirasinda miixtolif ayloncali
todbirlor, gozintilorin togkili do yer tutmaqgdadir.
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The European Law Students' Association
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Whatis ELSA?

ELSA is the world’s largest independent law
students’ association. ELSA is an international,
independent, non-political, non-profit-making or-
ganisation run since 1981 by and for students. It is
comprised of students and recent graduates who
are interested in academic and personal excel-
lence. ELSA offers law students a perfect platform
to develop their existing skills, acquire new skills
and meet fellow students and legal professionals
throughout Europe.

ELSA gives many opportunities to its members
to get access to premium projects. ELSA mem-
bers can be a delegate in WIPO, UNCITRAL or
in other UN bodies. With ELSA, this is a reality!
And ELSA will provide you with the opportunity
to work on projects throughout Europe with peo-
ple of multiple nationalities.

Students and young lawyers enrolled in ELSA
are seeking for excellence. They are not afraid to
challenge their legal skills and are willing to in-
vest their free time into the improvement of their
knowledge.

Vision
“A just world in which
there is respect for

human dignity and
cultural diversity”

The Philosophy Statement of the
European Law Students’ Association

Purpose

To contribute to legal education, to foster mutual
understanding and to promote social responsibil-
ity of law students and young lawyers.

Means

To provide opportunities for law students and
young lawyers to learn about other cultures and
legal systems in a spirit of critical dialogue and
scientific co-operation.

To assist law students and young lawyers to be
internationally minded and professionally skilled.

To encourage law students and young lawyers to
act for the good of society.

Organisation

Local, National and International Level The
ELSA Network works on three levels, the local,
the national and the international. ELSA has 42
National Groups as members and almost all Na-
tional Groups are divided into Local Groups. Ev-
ery Local and National Group has a Local or Na-
tional Board.
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ELSA Azarbaycan
Hugug Jurnal

LSA Azorbaycan Hiiquq Jurnalinin
asast 2015-ci ildo qoyulmus, 2016-c1
ilds is9 ilk dofs cap olunmusdur.

Jurnalin 9sas mogsadi
hiiqugsiinasliq sahosinds oxuyan tolobslorin
miitalio meylinin va havesinin giiclondirilmasi,
6lkonin hiiquq sahasindo elmi vo praktik bax-
imdan miibahisali vo iimdo mosalolori barada
molumata malik olmasinin tomin edilmasi vo
hiiqugsiinasliq ixtisasinda oxuyan tolobalarin,
gonc hiiqugstinaslarin elmi aragdirmalarinin,
mdvgelarinin va sarhlarinin genis hiiquq ictimai-
yyatino ¢atdirilmasindan ibaratdir.

Jurnalin vazifasi hiiqugsiinasliq sahasinds toh-
sil alan tolabalorin biri-biri ilo qiyabi olaraq
tanisliginin, onlarla tocriibi hiiquq is¢ilori
arasinda bu vo ya digor formada elmi kontaktin
qurulmasinin vo 6lkado, eloco do diinyada bas
veran hiiquqi yeniliklorlo bagl molumatlandiril-
manin tomin edilmosindan ibaratdir.

Jurnalin faaliyyat istiqamatlori asagidakilardan
ibaratdir:

1. Moqalslor, elmi aragdirmalar, movqelor,
sorhlor;

2. Hiiquq sahasi tizrs 6lko orazisinds vo diinyada
bas veron miixtolif hadiso vo horakotlor barads
molumatlar;

3. Hiiquq sahasi tizro milli vo beynalxalq mah-
koma aktlariin ¢ap edilmasi.

ELSA Azerbaijan
Law Review

LSA Azerbaijan Law Review was es-
tablished in 2015 and its first edition
was published in 2016.

The main aim of Law Review is to
motivate law students to read academic literature
and write academic articles, to provide them with
appropriate information related to highly impor-
tant and topical discussions taking place in the
civil society and to deliver young lawyers’ and
students articles to society.

The activities of Law Review are the followings:
1. Articles, academic researches, interpretations;
2. Information related to law sphere on a local
and international level;

3. Printing interesting local and international
judiciary acts.
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The Role of Central Bank

Isazade Nadira Shoyuf
Master degree student of Commercial Law,
Law Faculty, Baku State University

central bank is at the heart of the

banking system. It is because the

central bank is the “banks’ bank”

and the government’s bank. Most
countries have some form of central bank serving
for the nation’s financial matters. Legal mecha-
nism and the mandate of central banks depend on
some features such as economic considerations, so-
cial preferences, political environments etc. There
is need to answer several questions for clarifying
the role of central banks, such as: What are central
banks’ purposes? What powers should be given to
central banks within their purposes? What structure
and legal form is the best model for establishing
such body? How is its independence determined?
What functions should be realized by central banks?
Whether gathering of several functions in one hand
is effective way or not?

The central banks are the main part of
banking system in all countries. There are called
by different names in different countries, such
as, Central Bank, State Bank, Federal Reserve,
Emission Bank, Nation’s Bank etc. In some
countries central banks are called just with re-
gard to country’s name, for example, Bank of
Japan, Bank of Italy, Bank of England etc.

According to the some authors the de-
gree of a central bank’s autonomy is generally
determined by four elements of its legal under-
pinnings:

1. Mandate: a mandate that is precise, clear
and not contradictory is a hallmark of central
bank autonomy;

2. Relationship to the state: a central bank’s
autonomy is high when the activities is it is
required to perform for the government are
clearly specified and exclude the obligatory fi-
nancing of government activities;

3. Power to make policy decisions: autonomy

_Igl

is also when the state has no say in and cannot
overturn, decisions made by the central bank;

4. Appointment process and term limits for
its officers: it is desirable to involve the state in
the appointments process, but once appointed,
officials can be insulated from political influ-
ence through various means.

The main features which determine cer-
tain subject’s functions are its purposes and
duties. Only after investigating these issues we
can clarify the functions of certain subject. Be-
cause functions are main directions by which
certain subject tries to impact certain rela-
tions and to implement its duties. So, there is a
need to clarify general duties of central banks.
Central banks have essential duties which are
based on historical experience. These duties
can be enumerated as follows:

- central bank is the central emitter of the
country - it has monopoly in the area of issu-
ing of banknotes;

- central bank is bank of banks — it is “the
lender of last resort”, namely it lends loan to
the banks and prevents the country’s banking
system from failing;

- central bank is banker of government — it
supports and realizes economic program of
government, lends to the government for its
needs, saves the government’s gold-currency
reserves;

- central bank is prime settlement center of
the country — it acts as an intermediary be-
tween the other banks of the country for imple-
mentation of non-cash payments;

- central bank is an organization which reg-
ulates economy of the country through mon-
ey-lending methods.

The central bank of the Old World type
was a bank of banks. “Its primary function was
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to rediscount bills of exchange which have
their origin in various parts of the country and
which pass through inferior banks whose en-
dorsement they bear”. After many years the
other functions mentioned above were trans-
ferred to the central banks.

Central Bank is significant and regula-
tor ring of banking system as it is noted. Be-
cause its activity is related strengthening of
money circulation, defense and stability of na-
tional currency, developing of banking system,
realizing of payments systems by continuous
and efficient way. There are several character-
istic and general functions and duties of cen-
tral banks with regardless to in which coun-
try it is situated. But every country’s banking
system has its specific functions and duties
besides those general functions and duties.
The specific functions and duties are stated
in certain countries’ banking legislation. The
status of Central Bank of Azerbaijan Republic
and regulation of its activity are regulated by
the Law on Central Bank. Definition and legal
status of central bank, its purposes, functions,
relations with public authorities, its structure
and management and other essential issues are
established in this Law. Besides this law the
Constitution of Azerbaijan Republic, other leg-
islative acts and international treaties are also
the source of the regulation of Central Bank’s
activity. According to the Constitution only the
Central Bank has a right of issuing money for
circulation and withdrawal of them from circu-
lation. Central Bank of Azerbaijan Republic is
in exclusive ownership of the state.

The Central Bank of Azerbaijan Repub-
lic has an independent balance sheet, autho-
rized capital and other property. The Central
Bank, in accordance with the Civil Code of the
Republic of Azerbaijan, owns, uses and dis-
poses of the property on its books. The capital
and the property of the Central Bank may not be
alienated without its consent. And the indepen-
dence of Central Bank is provided by the Con-
stitution and Law too. Thus the Central Bank is
independent in discharge of its responsibilities
and exercise of its authorities prescribed by the
Constitution and laws of the Republic of Azer-
baijan, and no state authority or self-adminis-
tration body, individuals or legal entities may
directly or indirectly by any reason constrain,
illegally influence or interfere with its activi-
ties. But the primary goal of the Central Bank

is not profit making, it does not work for prof-
its. According to the Law on Central Bank the
main purpose of the Central Bank is to ensure
price stability. The goal of the Central Bank’s
activity is to ensure stability and development
of the banking and payment systems as well.
So the role of the central bank is behind of its
purposes. To implement a monetary policy, to
manage the production and distribution of the
nation’s currency, to promote the stability of
the country’s financial system, to ensure price
stability are essential issues for the country’s
economy and the central bank plays a signifi-
cant role in country’s economy by regulating
these issues.

Functions and powers can be stated ex-
plicitly in the law as it seems. Different sorts
of legislation will be necessary to support dif-
ferent functions and to provide the central bank
with the legal means to accomplish its duties.
The functions of central banks can be gener-
ally distinguished as supervisory and regula-
tory functions. The Central Bank of Azerbaijan
Republic realized both supervisory and regu-
latory functions before the amendments to the
legislation. First of all combining of all func-
tions in one hand is not right way in government
management. Because in this case the certain
state body shall be decision-maker and super-
visor of realizing of its rules at the same time.
With regard to separation of powers it is not
reliable. The Central Bank is the most related
body to banks, so it should know better what
sphere of bank’s activity needs to be regulated
and how it should be regulated. So the central
bank may be the subject of making of rules.
From this aspect, regulatory function has to be
one of the main functions of central bank. But
according to the additions and amendments to
the legislation Central Bank is not entitled to
realize these functions. New public legal entity
is established and both of these functions are
transferred this public legal entity. But it has
to be emphasized that this shall not make any
difference from the practical aspect, because
in this case only the subject executing certain
functions will be changed and it shall not result
any advantages. Because I think problem is not
due to Central Bank being, problem is realizing
of both of these functions by the same body. So
transferring of both of these functions will not
solve any problem.

Central banks in a single country may be
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established as a single institution or as mul-
tiple institutions that are joined together in a
federated system. Here, the issue of multiple
jurisdictions does not arise, although careful
attention is often given to the balance be-
tween the powers of the federation and those
of the constituent parts. Some federal coun-
tries — Brazil, Canada, Germany and India,
for example — also have regional offices of
the central bank that are established in the
law. But in the most unitary states, such as
Azerbaijan Republic it is a single institution
— state body as it is mentioned above. The
structure of a central bank can contribute
indirectly to its accountability as well. For
example, the Central Bank of Azerbaijan Re-
public is solely report to the President of the
Republic of Azerbaijan on its activities. The
Governor of the Central Bank advises the
Milli Majlis of the Republic of Azerbaijan
on key directions of monetary policy for the
upcoming year as well.

The other main roles of central bank
are reflected in the economy of the coun-
try. This influence is realized in two level:
macroeconomic and microeconomic. The
first level is related to regulating inflation
and price stability, the second one is related
to being the lender of last resort. To be “the
lender of last resort” means that the central
bank is responsible for providing its econ-
omy with funds when commercial banks can
not cover their shortage. Namely the central
bank prevents the country’s banking system
from failing with regard to its name “banks’
bank and the government’s bank™.

As a result the role of central banks’
in the countries’ life can be generalized as
follows:

Central banks:

- implement a monetary policy;

- manage the production and distribution
of the nation’s currency;

- promote the stability of the country’s fi-
nancial system;

- supervise and regulate financial system
(differs from country to country);

- ensure development of the banking and
payment systems;

- ensure price stability by controlling in-
flation;

- are “the lender of last resort”;

- prevent country’s banking system from
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failing;
- provide durability of banking system by
making prudential requirements for them.

REFERENCES:

1. Law on Azerbaijan Republic on Central
Bank, 10 December, 2004.

2. Z. Mammadov, Foundations of Banking
activity, Baku, 2013.

3. M.M. Bagirov, Banks and banking opera-
tions, Baku: Nurlan, 2013.

4. Ross Cranston, Principles of Banking Law,
Oxford University Press, 2002.

5. H. White, Money and Banking, Boston:
Ginn and Co, 1911

Xiilasa

Mogqalodo morkozi banklarin 6lkolorin
maliyyo siyasatindo rolu, mogsod vo funksi-
yalari, strukturu mososlosino toxunulmus, bir
sira suallar ortaya qoyulmusdur. Miixtalif
Olkolords morkazi banklarin solahiyyatlorine
tosir edon amillor barads miisllif yanasmalar1
0z oksini tapmisdir. Eyni zamanda morkozi
banklarin 6lko iqtisadiyyatina tesiri vo bu
tosirin hanst dorocolordo 6ziinlii gdstormasi
mosalasing aydinliq gatirilmisdir.

Pesrome

3HaueHME B CTATHE O POJIU LIEHTPATBHBIX
0aHKOB B (UHAHCOBON TOJHUTHKE CTpaH,
ObLIM BBIIBUHYN DPSJ BOIMNPOCOB KacaTelbHO
UX 3a1a4b QYHKIHH U CTPYKTYpbl. DakTopHI,
BIUAIONINE Ha TIOJHOMOYHUS LEHTPaIbHBIX
0aHKOB pAa3JIMYHBIX CTpPaH HAaxOJUT CBOE
OTpakeHHE B MOJAXO0J€ K aBTOPCKOMY mpaBy. B
TO e BpeMs ObUIO BBISICHEHO CTaJUH BIUSHHUE
IIEHTPAJIbHBIX 0AHKOB HAa SKOHOMHUKY CTPaHBI.
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Comparison of Banking Regulation and
Supervision in Azerbaijan and the EU

Isazade Nadira Shoyuf
Master degree student of Commercial Law,
Law Faculty, Baku State University

Introduction

central bank is at the heart of the

banking system. It is because the

central bank is the “banks’ bank”

and the government’s bank. Most
countries have some form of central bank serving
for the nation’s financial matters. Legal mechanism
and the mandate of central banks depend on some
features such as economic considerations, social
preferences, political environments etc. The cen-
tral banks are the main part of banking system in
all countries. The legal status, goals, specific func-
tions and duties of central banks’ are regulated with
certain countries’ banking legislation. The central
bank of the Old World type was a bank of banks.
“Its primary function was to rediscount bills of ex-
change which have their origin in various parts of
the country and which pass through inferior banks
whose endorsement they bear”. After many years
the other functions mentioned below were trans-
ferred to the central banks.

There are several characteristic and
general functions and duties of central banks
with regardless to in which country it is sit-
uated. But every country’s banking system
has its specific functions and duties besides
those general functions and duties. The spe-
cific functions and duties of it are stated in
certain countries’ banking legislation. Gener-
ally, central banks perform three essential gen-
eral functions while fulfilling their purposes
and essential duties. These functions are reg-
ulatory, supervisory and information-research
functions as it is emphasized in the legal liter-
ature. But it can be differed country by coun-
try. It is tried to research in this article banking
regulation and supervision in Azerbaijan and
banking regulation and supervision in Euro-

pean Union. Comparative analysis of both of
Azerbaijan and EU experience, the roles of
central banks in banking regulation and super-
vision process, advantages and disadvantages
of both of these systems are researched in this
article. As it is emphasized the research object
of this article is comparative analysis of bank-
ing regulation and supervision within Azerbai-
jan and the European Union and there is a need
to answer several questions for clarifying this
issue: How banking regulation and supervision
is realized in Azerbaijan? How it is realized
in EU? Which models are used? Generally, is
there a need to regulate or supervise banking
activity? Why? etc. It is tried to answer such
questions in this article too.

Is there a need to regulate of supervise
banking activity?

Banks play a crucial role in the effi-
cient allocation of savings and investments in
a market economy and are important for the
stability of the whole financial system. As it
is mentioned, there are essential general func-
tions of the central banks within banking ac-
tivity. These functions are regulatory and su-
pervisory functions as it is emphasized in the
legal literature. Regulatory function includes
several very significant issues. Generally this
function is implemented by two ways. The
first one is the regulation of money circulation
which has great importance in the countries’
economy. The second aspect of regulation
powers is reflected adopting banking regula-
tions, establishing prudential ratios, determin-
ing procedures etc. This is legal side of regula-
tion powers. As it seems, regulatory powers of
central banks are reflected from financial and
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economic aspects.

The other main function of central
banks’ is supervisory function. Supervisory
function is the logical continuation of the
regulatory function. Namely the related state
body, mainly central banks supervise banking
activity, realizing of rules, prudential ratios by
different ways which established in the certain
countries legislation.

The question is — “is there a need to reg-
ulate or supervise banking activity?” There is
such need because of importance and necessity
of banking system as the essential ring of eco-
nomic system. Besides its importance banking
activity is an area of business activity which
demands high risk. Generally there are four of
the main risk categories (credit risk, market
risk, liquidity risk and operational risk) which
can make clear the importance of regulation
and supervision on banking activity. Prin-
ciple-13 of the Core Principles for Effective
Banking Supervision states that: “Banking su-
pervisors must be satisfied that banks have in
place a comprehensive risk management pro-
cess to identify, measure, monitor and control
all other material risks and, where appropriate,
to hold capital against these risks”.

Some authors emphasize that to estab-
lish prudential ratios, rules for regulation of
banking activity is violation of right of owner-
ship, because the Central Bank restricts banks’
rights to order and to use their property by es-
tablishing prudential ratios. But I think, regu-
lation of banking activity never can be deemed
as restriction of right of ownership. Because
banking activity is very significant ring of
both financial system and economy of the cer-
tain country, namely it has necessity because
of public interests. So it needs strict regulation
by certain state body. It may be argued that
whether the Central Bank can be subject of
banking regulation powers or not, but neces-
sity of such regulation is out of question. On
the other hand if the Central Bank should not
realize this power, then there is need existing
of other state body instead of the Central Bank
for regulating banking system. I think, it is out
of question that whether there is need to regu-
late banking activity or not.

On the other hand, there are such norms
- rules, prudential ratios for banking being and
every bank “knows” its liability and obliga-
tion before its existing. Namely to be bank is
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chosen knowing obligations for banking being.

Banking regulation and supervision in
Azerbaijan

First of all there is a need to empha-
size that the banking legislation of the Azer-
baijan Republic was amended substantially
in the March of the 2016. According to the
amendments to the legislation dated 09 March,
2016, (hereinafter “amendments”) the subject
of banking regulation and supervision was
changed and this was a notable event in the ad-
ministrative history of the Azerbaijan Repub-
lic, because these reforms resulted creating of
new state body.

Till the amendments the subject of the
banking regulation and supervision was the
Central Bank of Azerbaijan Republic. Accord-
ing to the previous legislation one of the func-
tions of the Central Bank was licensing and
regulating banking activities and providing
banking supervision.

As it is mentioned banking regulation
powers are reflected from two aspects, first
one is financial and second one is legal aspect.
Functions of CB established in the Article 5 of
the Law on Central Bank mainly related to the
regulatory role of it in the general financial sys-
tem. Namely by establishing and implement-
ing the monetary and foreign exchange policy,
organizing cash circulation, issuing banknotes,
maintaining and managing international gold
and foreign exchange reserves, organizing and
coordinating activities of payment systems
Central Bank regulates the whole financial
system and implements its main purposes. So
the enumerated functions derive from the goal
of CB, with the other word from the historical
nature of it. The second aspect of regulation
powers of CB was reflected adopting banking
regulations, establishing prudential ratios, de-
termining procedures etc. This was legal side
of regulation powers and the main issue within
this part of our research. According to the leg-
islation the Central Bank implemented the fol-
lowing regulatory activities:

- adopting banking regulations;

- establishing prudential ratios, as well as
methods for their calculation and application;

- determining procedures for calculation and
creation of loan loss provisioning and other as-
sets established by banks, domestic branches
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of foreign banks and non-bank credit institu-
tions;

- setting forth corporate governance stan-
dards for banks and domestic branches of for-
eign banks;

- establishing special conditions of fulfill-
ment of credit commitments before the Central
Bank under financial rehabilitation measures
for banks.

As it seems banking regulation powers
of Central Bank of Azerbaijan Republic cov-
ered making rules for functioning of banks and
it is an essential issue for banking system. For
being efficient and legal banking system such
regulation is necessary and without this regu-
lation to provide such efficiency and legality
is difficult.The other main function of cen-
tral banks’ is supervisory function. Generally,
there are following approaches on subject of
supervising functions within banking activity
in the different countries: 1) body of banking
supervision is the central bank; 2) functions of
body of banking supervision are fulfilled by the
central bank in interaction with corresponding
state structures, always Ministries of Finance
or Economy; 3) body of banking supervision
is the corresponding state structure. Accord-
ing to the statistics of International Monetary
Fund supervisory powers are realized by cen-
tral banks in the 76% of the countries, by min-
istries of finance in the 4% of the countries
and the by mixed state bodies in the 20% of
the countries. This variety derives from differ-
ent factors such as degree of institutional, ad-
ministrational and cultural development of the
country, economic conditions etc.

In Azerbaijan Republic, the first model of
banking supervision was applied. According to
the Law on Central Bank of Azerbaijan Repub-
lic and the Law on Banks the exclusive body of
banking supervision was Central Bank. Cen-
tral Bank was the only supervisory body within
banking system in Azerbaijan. With regard to
the Article 5 of Law on Central Banks one
of the functions of the CB was licensing and
regulating banking activities and providing
banking supervision. According to the Article
46 of Law on Central Bank “the Central Bank
provided bank licensing, regulation and super-
vision in order to ensure stable operation of
the banking system and protected interests of
bank creditors and depositors in the Republic
of Azerbaijan in accordance with Law on Cen-

tral Bank, Laws of the Republic of Azerbaijan
on Banks, and on Post Offices, on Non-bank
Credit Institutions and Regulations of the Cen-
tral Bank on Credit Unions, and by-rules of the
Central Bank”. As it is mentioned, three main
functions — bank licensing, regulation and su-
pervision were established in the Law. The Cen-
tral Bank had the exclusive right to grant and
revoke special permissions (licenses) to credit
institutions and permits to their branches and
departments, as well as representative offices
of domestic and foreign banks to provide rep-
resentative capacity, special permit (license) to
the national operator of postal communication
to deliver financial services in the Republic of
Azerbaijan. The Central Bank determined the
format and contents of banking licenses and
permits. Namely CB defined the rules of ad-
mission in the banking system and supervises
this activity by licensing mechanism.

But how is the position of the banking regu-
lation and supervision powers today in Azer-
baijan? New public legal entity was estab-
lished according to the Decree of the President
of the Azerbaijan Republic dated 03 February,
2016. The name of this public legal entity is
Supervisory Chamber on Financial Markets.
Establishing such public legal entity all the
regulatory and supervisory powers on banking
system were transferred to this body. So today
banking regulation and supervision powers are
executed by Supervisory Chamber on Finan-
cial Markets. One of the main purposes of the
Chamber is licensing, regulating and supervis-
ing of securities market, insurance and credit
organizations (both banks and non-banks) ac-
tivity. Asitis clear Central Bank of Azerbaijan
Republic implemented both of banking super-
vision and regulation powers. I think, this was
not right way in government management and
establishing of new body is advisable, because
in that case the Central Bank was regulator and
supervisor of realizing of its rules at the same
time. With regard to separation of powers it is
not reliable. In the most countries’ experience
shows that one of these functions should be ex-
ecuted by Central Bank, but not both of them
at the same time. Why? - Because this situation
can be resulted abuse of powers and in some
cases such abuse will be inescapable. On the
other hand, gathering both of these functions
in one hand can be considered monopoly of the
state authority.
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Assembling both of these functions in one
hand is not expedient due to reasons men-
tioned above. Chamber was established and
both of the mentioned functions were trans-
ferred to this Chamber. But it has to be em-
phasized that this shall not make any dif-
ference from the practical aspect, because
in this case only the body executing certain
functions will be changed and it shall not re-
sult any advantages. Because I think problem
is not due to Central Bank being, problem
is implementing of both of these functions
by the same body. So transferring of both of
these functions will not solve any problem.
On the other hand, the Central Bank is the
most related state body to banks, so it should
know better what sphere of banking activity
needs to be regulated and how it should be
regulated. So the Central Bank should be the
subject of regulatory function. From this as-
pect, regulatory function has to be one of the
main functions of Central Bank.

Generally, we can evaluate banking super-
vision and regulation body in its transition
period in Azerbaijan nowadays.

Banking regulation and supervision in
European Union

Central banks in a single country may be
established as a single institution or as mul-
tiple institutions that are joined together in
a federated system. The European Central
Bank (hereinafter referred as ECB) is the
central bank of the several European Union
countries which have adopted the euro. First
of all, there is a need to clarify briefly the
basis of the monetary system in European
Union. The main purpose of ECB is to main-
tain price stability in the euro and to pro-
vide the purchasing power of the single cur-
rency. The ECB is an official EU institution
at the heart of the eurosystem. Establishing
of the European Central Bank and the Eu-
ropean system of central banks (hereinaf-
ter referred as ESCB) in the June 1, 1998
brought two essential results with it. Firstly,
uniform monetary unit — Euro was issued
by establishing of such organization, which
executives currency politic of the Union.
Secondly, establishing of European system
of central banks eliminates dependence of
member states’ central banks from the both
political influence and the other currency

regulation bodies. Legal basis of the ECB was
established in the Rome Statue on Creating Eu-
ropean Union dated 1957, and was made addi-
tions and amendments afterwards. The ESCB
is consists of the ECB and the National Cen-
tral Banks (hereinafter referred as NCB) of
the 25 EU Member States. ECB and NCBs are
independent bodies which have legal person-
ality decision-making powers, but ESCB has
no legal personality and capacity as ECB and
NCBs. It is just a whole system which is con-
sists of ECB and NCBs. Not all the EU member
states are user of the euro, but this system in-
cludes national central banks of all the member
states even those which has not adopted euro
as unit currency. There are two reasons of it,
first one is their special status and the second
one is derogation. But why there was a need to
adopt a term “Eurosystem”? As it is mentioned
some of the member states maintained their
monetary sovereignty and their central banks
are not involved in realizing the System’s core
functions. It makes this system complex and
for helping to understand the complex struc-
ture of the European central banking system
more easily, the Governing Council of the ECB
decided in November 1998 to adopt the term
“Eurosystem”.

So not a single central bank, but the whole
system was established for realizing central
banks functions for the euro in EU. To answer
the question “why?”, three main reasons are
emphasized in the ECB’s official publications:

I. The establishment of a single central
bank for the whole euro area (possibly con-
centrating central bank business in one single
place) would not have been acceptable on po-
litical grounds.

2. The Eurosystem approach builds on the
experience of the NCBs, preserves their insti-
tutional set up, infrastructure and operational
capabilities and expertise; moreover, NCBs
continue to perform some non-Eurosystem-re-
lated tasks.

3. Given the large geographic area of the
euro area, it was deemed appropriate to give
credit institutions an access point to central
banking in each participating Member State.
Given the large number of nations and cultures
in the euro area, domestic institutions (rather
than a supranational one) were considered best
placed to serve as points of access to the Eu-
rosystem.
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From this aspect, functional structure of the
European system of the central banking is sim-
ilar to the structure of the system of the Federal
Reserve of the USA. The system of the Federal
Reserve does not appear as independent legal
entity. Board of Governors and Federal Open
Market Committee are federal representatives
and public legal entities within the system of
the Federal Reserve, as well as twelve Federal
Reserve banks are private legal entities within
this system. As it seems the banks within the
system of the Federal Reserve are under the
private ownership. If it is compared with Euro-
pean system of central banks, twelve countries’
national banks (from fifteen member coun-
tries’) are in the governments’ ownership and
the rest of the national banks are in the private
companies’ ownership. This compare between
the system of the Federal Reserve and Euro-
pean system of the central banking helps us to
understand bilateral character of the functions
of the national central banks. National central
banks execute their functions both within the
European system of the central banks depend-
ing on the ECB and as independent body not
depending on ECB. “However, in contrast to
the NCBs, which are typically public legal per-
sons (publicly managed and, for the most part,
publicly owned), the Federal Reserve Banks
have private legal personality, with private
ownership (100% owned by the member banks
in each district) and private management.”

The main issues researched within this part
of the article are banking regulatory and su-
pervisory powers in EU. The ECB may also
adopt legal acts which are mandatory norms
and they have a direct effect. These legal acts
which are the instruments of the ECB for regu-
lating certain relations are ECB’s Regulations
and ECB’s Decisions. There is also a need to
notify that all measures taken by the ECB are
open to review or interpretation by the Court
of Justice. The decision-maker body of the
ECB is the Governing Council of the ECB.
ECB may decide to delegate its regulation
power to the Executive Board of the ECB, but
in that case it must specify the limits and scope
of certain powers. Official Journal of the EU is
the official publication and the regulations are
binding and enter into force only after publish-
ing in this journal.

Besides its mandatory regulations ECB re-
alizes advisory activity too. As advisor the

ECB may adopt opinions and recommenda-
tions within its competence. These acts are not
binding legal act. The ESCB Draft Statute in-
cluded supervision as one of the basic tasks of
the ESCB. However, the opposition of some
countries (notably Germany) to such an inclu-
sion meant that the final version of the ESCB
Statute and of the Treaty of EU only referred
to supervision in a limited way, as a non-basic
task. So banking supervision issue differs from
country to country within EU. For instance,
while some central banks have exclusive re-
sponsibility for banking supervision, such as
in Spain or Italy, others either share supervi-
sory responsibilities with other bodies, such as
in France or do not have formal supervisory
responsibilities, such as Germany.

While the regulating function is usually split
between two or more institutions, the supervi-
sion function for a specific sector is typically
given solely to the supervisory body. Banking
supervision is realized within Single Supervi-
sory Mechanism (hereinafter as SSM) in EU. It
includes the national competent authorities of
member states and ECB. SSM realize supervi-
sion on prudential requirements. It is empha-
sized in the official publications of the ECB
that the SSM’s three main objectives are to:

* ensure the safety and soundness of the Eu-
ropean banking system,;

* increase financial integration and stability;

* ensure consistent supervision.

The activity of this mechanism is based on
some principles such as, integrity and decen-
tralization, usage of the best practices, ho-
mogeneity within the SSM, consistency with
the single market, independence and account-
ability, risk- based approach, proportionality,
adequate levels of supervisory activity for all
credit institutions and effective and timely cor-
rective measures.
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he free movement of persons con-

tains an area without internal frontiers,

which is one of the fundamental free-

doms of the internal market. Citizen-
ship of the Union should be the fundamental posi-
tion of nationals of the Member States of the Union,
when they exercise their right of free movement and
residence. So it is required to review and codify the
existing Community instruments dealing separately
with self-employed persons, workers, as well as stu-
dents and other persons in order to strengthen and
simplify the right of free movement and residence of
nationals of the Member States. Directive 2004/38/
EC of the European Parliament and the Council de-
termines general rules for Union citizenship. Citi-
zenship of the Union confers on every citizen of the
Union a primary and individual right to move and
indwell freely within the territory of the Member
States, subject to the limitations and conditions laid
down in the Treaty and to the measures adopted to
give it effect.

The right to move and reside freely within
the territory of the Member States of all Union
citizens should be also allowed to their fam-
ily members, irrespective of nationality. In this
context the definition of ‘family member’ con-
tains the registered partner, if the host Mem-
ber State treats this partnership as equivalent
to marriage. Other family members such as
siblings, cousins, aunts and uncles and other
relatives possess the right to have the right
to move and residence facilitated by the host
Member States if they are dependant on any
EU citizen or they are members of household
or when serious health problems strictly re-

quire his personal careThe formalities related
to the free movement of citizens of European
Union within the territory of Member States
should be clearly determined, without preju-
dice to the provisions applicable to national
border controls. With a view to make easy the
free movement of family members who are not
nationals of a Member State, those who have
already acquired a residence card should be
free from the requirement to obtain an entry
visa in accordance with Council Regulation
(EC) No 539/2001 of 15 March 2001 listing
the third countries whose nationals have visas
when passing the external borders and those
whose nationals are free from that requirement
or, where appropriate, of the applicable na-
tional legislation.

Union inhabitants who have resided lawfully
for an unceasing period of five years in the
host Member State shall have the right of per-
manent residence there. Provisional absences
not more than six months a year totally, or by
absence for compulsory military service, or by
one absence of 12 continuous months for es-
sential reasons such as pregnancy and child-
birth, severe illnesses, educational purposes,
or a posting to another Member state or a third
country should not be affected to incessancy
of residence. Once acquired, the right of per-
manent residence should be withdrawn only
through absence from the host Member State
for a period more than two consecutive years.

The right of permanent residence can be ac-
quired before completing of the continuous
period of five years of residence in these sit-
uations:

a) employees or freelance persons who stop
working, when have reached the age laid down
by the law of that Member State for claimed to
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an old age superannuation or employees who
lay off salaried working to take early superan-
nuation, ensured that they have been working
in that Member State for at least the preceding
twelve months and have dwell in there inces-
santly for more than three years.

b) employees or freelance persons who have
dwelled incessantly in the host Member State
for more than two years and lay off working
there as a result of permanent incapacity to
work. If such incapacity is the consequence of
an mishap at work or an industrial disease refer
to the person related to a utility payable in full
or in part by an institution in the host Mem-
ber State, no condition should be imposed as
to length of residence;

c) employees or freelance persons who, af-
ter three years of continuous working and
residence in the host Member State, work in
an employed or freelance capacity in another
Member State, while retaining their place of
residence in the host Member State, to which
they return, as a rule, each day or at least once
a week. For the purposes of entitlement to the
rights referred to in points (a) and (b), periods
of working spent in the Member State in which
the person related is working should be consid-
ered as having been spent in the host Member
State. Periods of involuntary unemployment
duly recorded by the appropriate working of-
fice, periods not worked for reasons not of the
person’s own making and absences from work
or stopping of work due to illness or accident
should be regarded as periods of working.
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Xilasa

Agar sozlor: Avropa Birliyi (AB), Avropa
Birliyi tizv dovletlori, soxslorin azad horokati,
yerlogsmok hiiququ, daimi rezidentlik.

Soxslorin  Avropa Birliyi daxilinde azad
horokoti  Avropa Birliyinin 9sas  prin-
siplorindondir. Bu prinsip soxslorin vo onlarin
ailo lizvlorinin Avropa Birliyinin orazisi daxil-
indo yerlosmok vo horokot azadligini nozords
tutur. Avropa Birliyinin votondasi olmayan
soxslorin daimi rezidentlik oldo etmosi qayda-
lar1 da bu prinsip ¢or¢ivasindo dyronilir.

Pesrome

Knrouessie cnoBa: EBponeiickuit Coro3 (EC),
Unenst EBpomeiickoro Cor3a, cBobogHOE
NepeIBMIKCHUE JIIOJICH, MpaBO MPOKUBAHMUS,
MOCTOSTHHOE MECTO JKHTEJIbCTBA

CBoOogHOE TmepenBHKEHUE JIHI B paMKax
EBponeiickoro Coro3a sBISETCS OIHUM U3
OCHOBHBIX NnpuHIKNOB EBponeiickoro Coro3a.
OTOT MNOpPHUHIUI TOJApa3syMeBaeT cBoOoay
IepEMEIEHUS UL, a TAK)KE YIECHOB UX ceMell
B pamkax Esponeiickoro Coroza. IIpaBuna
MOJYy4YEHUsS] TOCTOSHHOIO MeCTa >KUTENIbCTBA
Ias  JIML, HE MMEILUX TIpakIaHCTBa
EBponeiickoro Coro3a Takke OCHOBBIBAIOTCS
Ha 3TOM IpUHIIUIIE.
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ontract law differs from other

fields of law. It contains rather a

number of limiting principles, sub-

ject to which the parties can create
rights and duties for themselves.

Contract is an agreement between two or
more parties. The creation of the contract
starts with agreement, which is one of es-
sential elements of the it. An agreement be-
tween parties consist of two main elements
which are offer and acceptance.An agree-
ment is reached when the offeror makes an
offer and the offeree accepts that offer. For
the valid offer the offeror should make offer
with a view to obtain acceptance and with
the intention of to create legal relationship.
The terms of the offer should be certain. The
offer can be accepted by words or conduct.
And the agreement is concluded at the time
when the acceptance is received by the of-
feror. Under this element we can see that
there are essentially to be two parties to an
agreement.

Other essential thing in this agreement be-
tween the parties that they both have to think
of the same thing in the same sense.

The parties competent to contract is one of
the main elements. It means that the parties
have to be competent to enter into a con-
tract. If the age of one of the parties does not
let him/her to sign contract this party is not
competent to sign it.

Under common law cosideration one of es-
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sential elements of the contract. The main is-
sue here that consideration should be lawful.
The main point in consideration is that each
party to the contract have to give or promise
something and receive something or a promise
in return. The value of the consideration does
not need to be adequate compensation for the
promise, but it must be sufficient Consideration
is the price, but it does not need be in terms of
money. It can be a right, interest, profit or ben-
efit. Under civil law countries consederation is
not important.

The meaning of the contract has to be certain,
because if the meaning is not certain or the vi-
tal terms are incomplete the contract cannot
enforceable under law. For example, when we
sign contract the object should be described
detailed.

When the parties agree about the terms and
conditions of the contract they should take into
consideration that this terms can be capable
of performance. The parties may agree about
some terms which should not enforceable.

The parties should have intention to creat a
legal relationship othervise without it there
cannot be legal relationship. The
object of the agreement has to be lawful other-
vise the contract can be invalid. For example,
in the purchase agreement the parties cannot
agree about the object which turnover was
banned by law.

Under Civil law and laws of other countries
we can see that there are some requirements
for the particular type of the contracts. Under
Civil law we can see that the purchase agree-
ment of the immoveable property should be
sign in written form and registrated. So with-
out this formalities such contracts cannot en-
forceable at law.
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Xiilasa

Acar sOzlor: osas elementlor, toroflor arasinda
raziliq, oferta, aksept, hiiquqi miinasibatlor,
qanunun talab etdiyi forma

Mogalodo  osason  miiqavilo  hiiququ,
miiqavilonin anlayisi, miiqavilnin baglanmasi
vo etibarli hesab edilmosi ii¢lin mithiim gortlor
tohlil olunmusdur. Hor bir sort ayri-ayriligda
tohlil edilorak izah olunmusdur.

Pesrome

KnroueBble cioBa: KOHTpaKTHOE TIpaBo,
OCHOBHBIE 3JIEMEHTBHI, IPEATI0KEHUE, TPUHITHE
MpeIoKEHHE, PABOBBIC OTHOMICHUS, B hopme
MPENYCMOTPEHHON 3aKOHOM

B nmanHOW cTarhe OBUI TMPOBEACH aHANU3
MOHATHS KOHTPAKTHOTO MPaBO KOHTPAKTa,
OCHOBHBIE YCJOBHS JUIS 3aKJIIOUYEHUE U
YUHUTBIBAHUE JIEUCTBUTEIBHBIM KOHTPAKTOB.
Kaxnoe ycinoBus mnpoaHanusupyercs H
00BsICHSIETCS OTIEIBHO.

“Justice is a contract of
expediency, etered upon to
prevent men harming or being

harmed”
-EPICURUS
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he contract law governs oral and
written agreements which related
with exchange of goods and ser-
vices,money and properties. As we
know the contract is very important to society,
because it simplify relation between the parties.
Without contracts would be much more misun-
derstanding , forgetfulness and etc. The contract
an agreement with specific terms between two or
more persons or entities which there is a prom-
ise to do something in return for valuable benefit
known as a consideration. The contracts is im-
portant thing in business dealings. The contracts
are the main document which promises that the
law will enforce. A contract binds one or several
persons themselves, towards one or several oth-
ers, to transfer, to do or not to do something.
The parties can sign and determine context of
the contract by themselves. If this countries have
imperative norms which governs contracts the
parties should sign and determine the contract
confirm to this norms. USA gives parties more in-
dependence to sign the contract there is not much
imperative norms comparison with Azerbaijan
legislation and Europe. The contracts differ with
their complexities. Under this legislation the
contracts have various types. The contracts can
be bilateral or multilateral. Also we can divide
written and oral contracts, under USA legislation
there are also express and implied contracts.
In USA the contracts are governed by state statu-
tory, common law and private law. Statutory law
can require that some contracts be put in writing
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and executed with particular formalities. Except
sale agreements the contracts in USA most of all
governed by Common Law. Sale agreements are
governed by Uniform Commercial Code. Private
law contains terms of the agreement between the
parties. Under Azerbaijan legislation contracts are
governed by Civil Code and private law. This pri-
vate law same with the USA private law. In Europe
which law will be applicable to the contract is one
of the main and important questions.

Under Azerbaijan law, European law and
USA law there some main elements for valid
and enforceable contracts. This elements are
essential for a contract to exist. That elements
are following:

1.Mutual assent:

- offer ( a promise to perform an act condi-
tioned on a return promise of a performance by
another party)

- acceptance ( agreement by the other party
to the offer presented );

2. Consideration or exchange of value (
money or something of interest being ex-
changed between the parties );

3.Capacity (age and mental ability),

4. Legality (legally enforceable terms and
conditions);

5.The intent of both parties to carry out their
promise.

Consideration is importantant element of the
contract under USA law, because without it the
signed contract is not valid. Offering party is
bound to its terms if the other party accepts.
Offering party can stipulate certain terms such
as time limit that other party can accept the
offer during this time limit. When other party
accepts the offer he/she accepts the conditions
of offeror. If the offeree makes changes and
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sends it to the other party this is counteroffer.
Under common law consideration is a price
of the promise and is the requirement for the
contracts. As we know some common law and
civil law does not require any consideration.
But it is important under USA law. Because
without consideration there is no valid agree-
ment under USA law. In some states it can be
as a valid substitute.

If the contract is breached the law provides
remedies. There main circumstances which are
breach of the contract. They are followings:

1. General damages;

2. Consequential damages;

3. Reliance damages;

4. Specific performance.

Specific performance is important under
Azerbaijan law. But under USA legislation
the party cannot demand specific performance
from other party. ~ The contracts can also be
categorized by the following:

-valid;
-unenforceable;
-voidable;

-void.

If there are all legal requirements for the
contract exist this is valid contract. In unen-
forceable contracts we can see the basic re-
quirements but failing fulfillment some other
laws. For example if state has some special
requirements to the certain contract failing to
comply them make the contract unenforceable.
If one or both parties have a legal right to can-
cel their obligations this are voidable contracts.
The contracts entered into under duress or un-
voluntarily, are voidable. The contracts would
be voidable at the request of the injured party.
Contracts are void if they involve a promise
that is illegal or violates public policy. That
is why there is not contract at all. Contracts
don’t have to be written to be enforceable in
court. Most oral contracts are legally enforce-
able but it is difficult to prove. If one of the
parties doesn’t have mental or legal capacity
to enforce the agreement such agreement also
void. In USA for the valid contract we need
that the relationship between parties must be
the intent, also it should be lawful object. The
other essential think as we mentioned former
is offer, acceptance and consideration. Also we
need that the meaning in the contract must be
clearly defined and the parties free consent.
And the last one the performance of contract

should be possible.

Under USA law the contracts are invalid un-
der following circumstances:

1. If the contract is illegal;

2. If the offer, acceptance or consideration
calls for action that violates the law;

3. If the contract is against the public policy;

4. If the purpose of the contract is illegal

Under Azerbaijan legislation contracts are
invalid under following circumstances:

1. Unconciousness

2. Misrepresentation

3. Hiding (or concealing (keep silence))

facts: -reliance -wouldn’t have concluded
4. Duress
5. Sham transactions:
-false

-visionary

6. Non-serious

7. Material mistake

8. Incapacity:

- age

- mental-lack of capacity and limitation of
capacity

9. Ultra-vires

Under above mentioned circumstances the
contract can be determined as invalid.
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Xilasa

Acar sozlor: miigavilo hiiququ, osas el-
ementlor, oferta, aksept, etibarsiz oqdlor,
miiqavilalorin etibarsizligl, qanunsuzlugq,
qanun pozuntusu, hiiquq sistemlorinin
miiqayisasi, miiqavilalorin ndvlari.

Moqalodo Azorbaycan, Avropa vo
ABS qanunvericiliyine osason miiqavile
hiiququ vo miiqavilo anliyis1, homginin
miiqavilonin baglanmas1 iliglin asas sortlor
vo baglanmasi gaydasi tohlil olunmusdur.
Magqalads homginin baglanmis miiqavilonin
etibarsiz hesab oluna bilocok hallar1 barads
otrafli tohlil aparilmigdir. Qeyd olunan
maosalalor bir ne¢o hiiquq sistemino 9sason
miiqayisali sokilds izah olunmusdur.

Pesrome

KnroueBble clioBa: KOHTpakTHOE MPaBo,
OCHOBHEIE DJIEMEHTBHI, MpEAI0KEHUE,
NPUHATHE TPEIJIOKEHUE, HEAeHCTBUTEIHBIE

JIOTOBOPBI, HEAEHUCTBUTEIHOCTh KOHTPAKTOB,
HE3aKOHHOCTb, HAPYILICHUE 3aKOHA, CPABHEHUE
MPaBOBBIX CUCTEM, BUIBI JOTOBOPOB.

B nmanHOli cTaThe OBLT TNPOBEACH aHAIU3
MOHSATHS KOHTPAKTHOTO IIpaBO  KOHTPAKTa,
OCHOBHBIE YCJOBHUS JUIS 3aKJIIOUYEHUE U
NpOLEaYypbl 3aKPbITHE KOHTPAKTOB. A TakKxke
B CcTaTb€ MOAPOOHO MpOaHAIU3UPOBAHBI
00CTOATEIICTBEI HEJAECUCTBUTEIBHOCTH
KOHTPAKTOB. BhIllieyka3zaHHbIE 00CTOATETHCTBEI
OOBSICHSIETCS CPAaBHUTEIHO B COOTBETCTBUU C
HECKOJIKMX 3aKOHOAATENIbCTB.

“At his best, man is the noblest of all animals;
separated from law and justice he is the worst”

-ARISTOTLE
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Practical and legal aspects of “Governing Law”
provision in international loan agreement in
the Republic of Azerbaijan
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Key definitions: international loan agree-
ment, banking law, governing law provision
or applicable law, public policy

ince International Loan Agreements
across boundaries, “Governing Law”
provision plays key role for interpre-
tation and application of those agree-
ments. Thus in the Amin Rasheed Corporation
case, Lord Wilberforce defined governing law as
“the law which governs the contract and the par-
ties’ obligations under it, the law which determines
normally its validity and legality, its construction
and effect and the conditions of its discharge”.
After restoration of independence in 1991,
the Republic of Azerbaijan started to realize
its sovereign rights in economic field which
bases on different types of property, transition
to market economy and integration into the
global economy. These innovations also af-
fected banking sector. New independent banks
were established which is not based on the
only state property, new reforms were carried
out in this field by the state. By these reforms
banking sector changed completely in respect
of Soviet banking sector and started cross
boundaries, bore international features. Banks
commenced to carry out their lending activi-
ties through foreign capital market. Therefore
new agreements, international loan agreements
were concluded between these entities. How-
ever new fields also brought new challenges
along with them. If entities of two countries
are concluding an agreement which law will
apply to the relations between them? Or does
Azerbaijani legislation allow defining other
country’s law as an applicable law to the in-
ternational loan agreements; are there obsta-
cles to interpret it and which challenges can

arise during dispute resolution or execution of
the provision? By this article these questions
are going to be answered via analyzing of the
legislation of the Republic of Azerbaijan in re-
spect of practical aspects.

“Governing Law” or under other name “Ap-
plicable Law” provision bases on “the auton-
omy of parties’ will”. Under the Civil Code of
the Republic of Azerbaijan, one of the main
principles of civil legislation is autonomy of
contracts. Parties are free to define the contrac-
tual obligations, rights, terms whatever they
want. However this autonomy is limited within
legal framework which will be discussed fol-
lowing.

The Law of the Republic of Azerbaijan on
“International private law” (hereinafter re-
ferred as “Law”) also specifies the principle in
detail as following:

“1.2. Applicable law to civil legal relation-
ship with foreign elements is defined by this
Law, other relevant legislative acts, interna-
tional treaties supported by the Republic of
Azerbaijan, and commonly accepted interna-
tional customs, and also by the agreement of
the parties.”

“1.3. The agreement of parties on determi-
nation of applicable law shall be obviously
expressed or directly derived from provisions
of agreement and circumstances of cases as a
whole.”

As seen from above mentioned articles, in
case of appearance of foreign elements, parties
can define other country’s law as an applica-
ble law. What is a foreign element? Although
foreign elements are not directly defined under
the Law, they can be defined the essence of the
Law as following: one of the parties is nonresi-
dent of Azerbaijan; the subject of agreement is

1L
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connected to foreign country; and the property
is located outside of the territory of Azerbai-
jan.

Since International Loan Agreement is con-
cluded between two or more than two different
country’s residents, the Agreement contains
foreign element. Consequently Azerbaijani
legislation allows defining foreign law as
an applicable law under International Loan
Agreement.

However this is the one side of medallion and
defining of foreign law as an applicable law
does not solve all problems itself. Although
governing law provision bases on autonomy
of parties’ will, this autonomy is limited and
there are following restrictions under Azerbai-
jani legislation:

1) Public policy — this restriction is not
particular for only Azerbaijani legislation,
but also for all world countries. The principle
prevents enforcement of contracts in accor-
dance with their terms. However the frame of
the principle differs from country to country.
According to the Law, in case of contradic-
tions of foreign norms to the Constitution of
Azerbaijan and acts accepted via referendum
these norms are not applied in Azerbaijan. The
frame of public policy in Azerbaijan is lim-
ited within the Constitution and acts accepted
via referendum. This approach is very limited
approach, even some cases can arise which
are not against the Constitution or the acts but
execution of cases is real threat for the state.
Therefore some countries do not define the
frame of the public policy and the principle
is estimated according to the circumstances of
the issue.

2)  Mandatory regulation — under the 5.Ar-
ticle of the Law, regardless of applicable law
imperative or mandatory norms of Azerbaijani
legislation which regulate relevant relations
are applied. But this provision is interpreted
differently. So there are two approach to this
provision:

a) Some lawyers, scholars interprets the
provision is that the mandatory rules are con-
sidered the norms of tax code, criminal code,
the code of administrative offenses.

b)  Other lawyers, scholars construe the
provision that mandatory rules are the impera-
tive norms of the whole legislative acts of the
Republic of Azerbaijan.

Second interpretation is discrepant because
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it is hard to divide norms as imperative or non
-imperative in Azerbaijani. They try to sub-
stantiate their opinion following way that if
the sentence contains “must or shall”, it means
that the provision is mandatory one. However
this is limited approach and it is completely
against the autonomy of the contract principle
which is defined under the Civil Code. In my
opinion, second approach is right approach but
need to be clarified. Persons cannot be prose-
cuted for a crime which is not considered un-
der the Criminal Code. Or only taxes which are
defined under the Tax Code shall be applied in
Azerbaijan. Thereby imperative feature comes
from the essence of these acts.

In addition to the legal restrictions,
there are also practical obstacles for imple-
mentation of foreign law.

1) Enforcement — parties define other
country’s law as an applicable law and place-
ment of dispute resolution under the agree-
ment. When the dispute arises between parties
they apply the forum and get award accord-
ing to the applicable law. This decision shall
be recognized in the Republic of Azerbaijan
pursuant to the Azerbaijan Legislation. Recog-
nizing other country’s court decision against
Azerbaijani resident is questionable and gen-
erally is not enforceable.

For instance, parties define English law as an
applicable law and when dispute arise between
them foreign party sues a claim against Azer-
baijani resident in relevant court in the Repub-
lic of Azerbaijan. How does the court apply
English law and is there capacity to apply the
law in Azerbaijani courts?

2. Article of the Law clarifies the issue as fol-
lowing:

“In case of application of foreign law the
court shall take all necessary measures for es-
tablishment of content of these precepts of law
according to their official interpretation and
practice of application in the respective coun-
try.”

In practice, the courts do not take such a kind
of measures, even there is not any cases in the
courts which proper law is applied to the dis-
pute. On the other hand legislation provides
additional actions if above mentioned mea-
sures do not result. Parties can suggest their
substantiated case (documents, confirmatory
precepts of law) referring applicable law. But
this is so expensive process, and justification
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of suggested cases is not carried out. While
rendering award courts rely on only the sug-
gested documents, interpretation of applicable
law.

2) Bureaucratic obstacles — these drive
from mostly the unfair situation in Azerbaijani
courts (corruption, bribe etc.)

But what is the solution for right interpreta-
tion of Governing Law Provision? The answer
is arbitration. If parties define arbitration as
dispute resolution form along with foreign law,
they don’t encounter above mentioned chal-
lenges. Because Azerbaijan is also member of
New York Convention dated 1958, on recogni-
tion and enforcement of foreign arbitral award
and according this Convention, the members
countries, including Azerbaijan is bounded to
enforce arbitral award within its territory.
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Xilasa

Acgar sozlor: Beynolxalq kredit miiqavilasi,
bank hiiququ, totbiq edilon hiiquq, dovleat
siyasoti.

Moqalada Azarbaycan Respublikasi
miistoqillik oldo etdikdon sonra bank hiiququ
sahosindo bas veron doyisikliklordon, bu doy-
isiklilorin beynolxalq kredit miiqavilalorina
tosirindan vo “Totbiq edilon Hiiquq” maddosi-
nin miiqavilonin icrasi zamani shamiyyatin-
don bohs edilir. Moaqalodo homginin xarici
0lko hiiququnun “Totbiq edilon Hiiquq” kimi
secildiyi toqdirde yarana bilocok problemlor vo
holl yollar1 da miizakio edilir.

Pesrome

Knrouesnlie CJIOBa: MexnyHapoaHoe
KpeIUTHOE coTJalieHne, OaHKOBCKOE IIPaBo,
aI[MI/IHI/ICTpaTI/IBHI:Jﬁ 3aKOHOAATCJIbHBIC

MOJIOKEHUS, TOCYAaPCTBEHHAS TTOJIUTHKA.

B cratee TrOBOpHTCS 00 U3MEHEHHUSX,
KOTOpPBIC MPOU3ONUIN B 00IacTH OAHKOBCKOTO
mpaBa MocJie MPOBO3MIIANICHUS] HE3aBUCUMOCTH
Azepbaiimxanckoir  PecnyOnuku, BIusHUE
9TUX  HW3MEHEHHH  Ha  MEXJIYHapOJHbIC
KpPEIUTHBIC JIOTOBOpPAa W O BaXXHOCTHU IMYHKTA
«ITpumenumoe 3aKOHOJaTeIbCTBOY B
UCTOJIHEHUH 1oTOBOpa. CTaThs TaKXKe KacaeTcs
CIIEKTpa MPOOJIEeM U pelIeHU, KOTOPhIE MOTYT
BO3HHKHYTh TpPU BBIOOpPE 3aKOHOJATENbCTBA
WHOCTPAHHOTO rocyaapcTpa kak «I[Ipumenumoe
3aKOHOAATEILCTBOY.
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ho is the International Bank for

Reconstruction and Develop-

ment and what is its main pur-

pose? The International Bank
for Reconstruction and Development, commonly
referred to as World Bank was established in 1944.
Although the main purpose of the World Bank is
to help Europe rebuild after World War II, now the
Bank provides loans and other assistance primarily
to less develop and developing countries around the
world. [1]

The purposes of World Bank as set forth
in the Articles of Agreement may be summa-
rized as follows:

1) to assist in the reconstruction and develop-
ment of territories of members by facilitating
the investment of capital for productive pro-
cess;

2) to promote private foreign investment by
means of guarantees or participation in loans
and other investments made by private inves-
tors

3) when private capital is not available on
reasonable terms, to supplement private invest-
ment by providing, on suitable conditions, fi-
nance for productive purposes out of its own
capital, funds raised by it and its other re-
sources. [2]

But the main issue is how World Bank carries
out its activities. The Bank conducts its activ-
ity through loan operations, concluding loan
agreements with member states or non state
borrower.

The Article deals with the futures of the Loan
Agreements between World Bank and Mem-

bers. This Loan Agreements differs from Com-
mercial Loan Agreements. Thus ‘“autonomy
of the willing” is the main principle for the
Commercial Loan Agreements. Parties define
the terms of the Commercial Loan Agreements
through negotiations; they can independently
define third country’s law as an applicable law
to the agreement. However the situation is dif-
ferent for Loan Agreement made with World
Bank.

The World Bank made up of member coun-
tries which have agreed to the Bank’s Arti-
cles of Agreement [3] and the Bank’s by laws
which prescribe specific financing purposes
for the World Bank. The World Bank’s Articles
of Agreement require the imposition of cer-
tain basic terms and conditions for its loan and
guarantee operations [2].

Every Loan agreement between the World
Bank and a member state, and every guarantee
agreement is an international agreement “gov-
erned by international law” [4] as both parties
to such agreements have international legal
personality. These agreements are treaties in
the broad sense of the term, as a matter of in-
ternational law”.

Another different aspect is that World Bank
loan agreements apparently have never been
formally addressed through arbitration or in
attempted litigation. [5]

But the other issue is what will happen if
the Member state cannot reimburse the lend-
ing money to the World Bank. Of course, be-
fore lending, the sustainability of the borrow-
er’s repayment is controlled or loans become
well secured and in process of collection. And
World Bank also ensures itself in different
way. If a member country failed a scheduled
payment, after 30 days World Bank suspend
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any new loans being prepared for that country.
Or World Bank makes payments of loan in in-
stallments and after 60 days of failing World
Bank ceases to provide any money under ex-
isting loan agreement.

There are also other negative aspects of non
-repayment of loans back World Bank. The
reputation of the state commences to decrease
over the world and every institution; organiza-
tions stopped lending to this country. Foreign
investors would quit the stock markets and in-
flation would rapidly increase destroying sav-
ings and destroying wealth. The same scenario
happened for Greece. As Greece defaulted on
its IMF loans, big crises started in the country.
Even if Greece wants to grow in the future it
has to repay that loan. So if country defaulted
to repayment of loans it emerges negative
circumstances for the country, especially the
country becomes “isolated” from the world
and is obliged to repay the loans for ever.

Now World Bank is lending vast sums of
money to public sector borrowers in Central
and Eastern Europe and Asia, where political
and legal stability is tentative at best. It should
come as no surprise if some of those borrowers
are tempted to unwilling renege on those loans
in a few years when they start coming due for
repayment [6].

Consequently, the mission statement of the
IBRD states that it “aims to reduce poverty in
middle-income and creditworthy poorer coun-
tries by promoting sustainable development,
through loans, guarantees, and non-lending-in-
cluding analytical and advisory-services”,
World Bank is not charitable organization.
World Bank provides the Member State with
loans for specific projects and this loans shall
be repaid otherwise it makes the borrower state
depend on other states or World Bank.
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Xiilaso
Acar sozlor: beynolxalq kredit miiqavilasi,
beynolxalq hiiquq, Yenidonqurma vo Inkisaf
Banki )
Mogqaledes  Diinya  Bankinin  Uzv
Dovlatlorlo imzaladigi beynolxalq kredit
miiqavilolorinin hiiquqi vo praktiki aspek-
tlori nozordon kecirilmisdir. 11k ovval Diinya
bankinin foaliyyat istigamatlori vo mogsadlori
aciqlanmis, ndvboti abzaslarda iso Diinya
Bankinin beynoalxalq kredit miiqavilalorinin
miisbot vo monfi toroflori analiz edilmisdir.
Pesrome
Knrouesnlie CJIOBa: MexnyHapoaHoe
KpPEIUTHOE  COIJIAllIEHHE, MEXKJIYHapOaHOe
npaBo, MexayHapoaHsiii bank PexoHcTpykunu
u PazBurtus
B cratee ObUIM paccMOTpEHBI IMPaBOBbIC
U TPAKTUYECKHUE AaCIHEKThl MEeXIyHapOIHBIX
JOTOBOPOB  3aiiMa, TOAINHCAHHBIE MEXIY
BcemupHbiM  0aHKOM W TrocyaapcTBaMH-
yieHaMu. B mepByro  odepeab,  ObLIO
00BsCHEHO NOJHMTHKAa M 1eau BcemupHoro
O0anka, a B cieaymomux mnaparpadax ObLIH
pOaHaIU3UPOBAHBI MOJIOXKUTEIbHbBIC u
OTpUIIATEIbHBIE CTOPOHBI MEXAYHAPOIHBIX
JIOTOBOPOB 3aiiMa BecemupHoro GaHka.




ELSA AZORBAYCAN HUQUQ JURNALI

Features of Investigation Methods of Drug
Crimes Committed by Juvenile Offenders

Rzazada Ulviyya
Master degree student of Transnational Crimnial Law,
Law Faculty, Baku State University

Keywords: Drug crime, delinquency, juve-
nile offender, investigation, investigator, in-
vestigation methods, drug, law enforcement
agencies.

t is obvious that, when young people en-

gage in alcohol and other drug use, they,

their families, and their communities usu-

ally suffer. In some cases, as a result of
the strong association between substance abuse and
delinquency, an increased burden is also placed on
the juvenile justice system. In many communities,
the majority of juveniles currently entering the
justice system are drug users. Juvenile offenders
who continue to use drugs are also more likely to
continue their offending careers. This “drug-crime”
cycle likely reflects both the mutual causal influ-
ences between drug use and crime and the fact that
substance use and offending share common risk
factors.

The main point of article that we have to focus
on, is the investigation methods of drug crimes
committed by juveniles. Investigation of drug
related crimes of juveniles means conducting
investigational measures related with exposing
and punishing juvenile offenders and appropri-
ate acts committed by them, also successfully
implementing the duties of investigation with
spending less time, effort and cost. Narcotics
investigators must possess a unique skillset, as
they are required to initiate and obtain intel-
ligence of suspected illegal drug dealers and
users which, many times, involves covert op-
erations and undercover drug stings.

Their work involves under-
standing the drug chain, from the
high-

est-level to street-level dealers, and developing
and maintaining contacts, interviewing wit-

—1 261

nesses, and interviewing the victims of drug
abuse.

This investigative work also includes ob-
taining search warrants or arrest warrants, and
obtaining warrants from judges to utilize cer-
tain types of surveillance activities, such as
electronic monitoring devices or wiretapping
equipment.

Narcotics investigators maintain close part-
nerships with other law enforcement agencies,
thereby improving the exchange of informa-
tion and increasing the effectiveness of their
investigations.

Many times, drug investigators develop and
coordinate a number of community-based and
school-based drug education programs, which
are designed to create awareness of the dan-
gers of drugs.

It is typical for narcotics investigation units
to conduct both covert and overt operations.
Covert operations consist of undercover work
that is directed at drug traffickers, while overt
operations consist of street-level work that ad-
dresses small- to mid-level drug traffickers,
drug abusers, drug houses, and street corner
drug dealing.

The activity directions of investigator in in-
vestigation of drug related crimes of juveniles
are the followings:

- Collecting, exercising, and evaluating
of information related with crimes and the per-
sons who participated in this crimes.

- Planning.

- Co-operation with other bodies.

- To make an organizational and tactical
decisions.

- Forensic forecasting.

- Accounting, analysing and supervising
of works
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In order to provide the efficiency of inves-
tigation it is important immediately to start a
criminal case. In most cases the criminal case
which is related with drug crimes committed
by juveniles starts if there is enough basis or
facts about the crimes. Meantime according
to criminalistic condition can be nominated
assumptions and also drown up plans accord-
ing to exercise this assumptions. It means that
planning is a type of organizing of preliminary
investigation.

During the investigation of drug related
crimes committed by juveniles it is being con-
ducted interrogation, the arrest of suspects (ac-
cused persons), personal examination, search
and seizure, appointment of forensic examina-
tion and other investigational measures.

One of the main processual acts of investiga-
tion of drug related crimes committed by juve-
niles is search and arrest of suspect (accused
person).

During the personal search juvenile accused
person eyewitnesses should be the same sex
with accused person. It is important to carry
out search measures in the places where the
accused lives, studies and works. Meantime
besides taking evidences which are important
for criminal, case should also be taking into
consideration to reveal other material infor-
mation carriers (booklets, bank accounts, e-
cards, computer information carriers).

The interrogation of accused person on the
drug related crimes of juveniles is carrying out
according to appropriate processual an crimi-
nalistic rules.

Investigator should reveal and examine fol-
lowings during interrogationof accused per-
son:

- what is his role in committing the crim-
inal act?

- does he have a colleague?

- from where and when the subject of
crime has been taken?

- by whom he or she were involved in
criminal activities?

In order to facilitate the work of investigator
during the investigation of drug related crimes
committed by juveniles it is important to in-
volve additional working group.

According to the experience of some coun-
tries (USA, Great Britain, Italy) the functions

of investigation are the following:

. Conducting follow-up investigations of
felony narcotics arrests made by the police de-
partment’s patrol unit

. Conducting complex investigations of
prescription drug fraud and forgeries

. Investigating narcotics offenses through
the development of confidential sources and
through undercover investigations

. Following up on tips received from a
variety of sources, including patrol officers,
community members, and confidential infor-
mants

Drug investigations may also be broken down
into the type of illicit drugs or the level of drug
operations. Their work may be focused on:

. Organizations and individuals engaged
in wholesale importation and narcotics distri-
bution

. Identifying, disrupting, and dismantling
transportation networks that supply narcotics
to local distribution markets

. Heroin trafficking

. Domestically grown marijuana and
marijuana growers

. Interdicting drug shipments via land,
air and water

To sum up, while conducting the effective
investigation of drug related crimes committed
by juvenile offenders, first of all must be de-
termined the forensic characterization of these
crimes. The second step is to define psycho-
logical features of the organization and im-
plementation of individual procedures of drug
related crimes committed by juvenile offend-
ers. Then it is important to organize preventive
activities and interaction with other bodies for
investigator who investigates the drug related
crimes committed by juvenile offenders.
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Xilasa

Acar sozlor: narkotik cinayati, hiiquq pozun-
tusu, yetkinlik yasina catmayan cinayotkar, is-
tintaq, miistontiq, istintaq metodikasi, narko-
tik, hiiquq muhafizo orqanlar1

Aydindir ki, goncler igkiys vo narkotik is-
tifadoesina colb olunduglari zaman bundan on-
lar 6zlori, ailolori vo comiyyet aziyyat ¢akir.
Bozi hallarda narkotikdon istifado vo hiiquq
pozuntusu torotmaok arasindaki giiclii alagonin
noticosi olaraq hiiquq sisteminin {izorine
boyiik ytik diisiir. Oksar comiyyatlords adliyys
sistemina daxil olan yetkinlik yasina ¢atmayan-
larin boytik bir qismi narkotik istifadogiloridir.
Narkotik istifado etmoys meyilli olan gonlor
oksor vaxtlarda hom do cinayot torotmoayo mey-
illi olurlar.

Magqalads toxunacagimiz asas maqamlar yet-
kinlik yasina ¢atmayanlar torofindon térodilmis
narkotik cinayatlorinin istintaq metodikasidir.
Yetkinlik yasina catmayanlarin narkotiklorloe
bagli cinayetlorinin istintaqi yetkinlik yasina
catmayan cinayaotkarlari miiayyon etmak vo on-
lar1 cazalandirmaqla slaqodar todbirlori hayata
kecirmak, vo istintaqin vozifslorini daha az
vaxt, zohmot vo xorc sorf etmoklo hoyata
ke¢irmok demokdir.

Pesrome

KiroueBnie cloBa; HapKOTHUYECKOE
HpGCTYHHGHI/Ie, HpeCTYHHOCTI:,
HECOBEPIICHHOJIETHUN NpaBOHAPYILIUTEID,
paCCJIeI[OBaHI/Ie, CJIca0BarTclib,
METOBI paccienoBaHus, HapKOTUK,

IIPAaBOOXPAHUTEIIbHBIE OPTaHBI.

O‘-ICBI/II[HO, 4TO, KOrga MOJOOBIC
JOAHU BOBJICUCHBI B AJIKOT'OJIb U yr[OTpe6JI€HI/IC

HAapKOTUYECKUX  BEHIECTB, OOBIYHO  OHH,
X CEeMbM M HUX OKpyXEHHE CTpanaror.
B  HekoTophIX ciydasx, B  pe3yibTare
TECHOM CBSI3M MEXJIY TOKCHUKOMaHUen U

IIPECTYIHOCTBIO, HA IIPABOBYK CUCTEMY B
OTHOIIICHUH HCCOBCPIICHHOJIICTHUX nagacT
O6onpmoe Opems. B  HacTosimee Bpemsd
HCCOBCPIICHHOJICTHHUC, MOANNA A0 C IO yqéT
CUCTCMBbI TpaBOCyausd, B OOJILIINHCTBE CJIydacB

SIBIISIFOTCS MOTPEOUTEIAMHU HAapKOTUKOB.
HecosepueHnoneTHue [IpaBOHAPYLIUTEIH,
HCIIOJB3YIOLIUe HAPKOTHKH, SIBIISIFOTCS

Takke Ooliee CKIOHHBIMU K MPOJOJIKCHUIO

COBEPUICHHUS UHBIX NIPABOHAPYLIECHUM.
I'maBHas cyTh cTaThu, HA YEM MBI JOJKHBI

COCPEAOTOYUTHCS, 3TO METOABI PACCIEIOBAHUS

HApKOTHYECKUX NIPECTYIIICHUH,
COBEPIIECHHBIX HECOBEPILICHHOJIETHUMH.
PaccnenoBanue mpecTyINIEHHH, CBS3aHHBIX
c HApPKOTUYECKUMHU BEILIECTBAMU c
BOBJICYEHUEM HECOBEPILICHHOJIETHUX,

03Ha4yaeT OCYLIECTBIECHUE MEP pacCiael0BaHus,
HAIIpaBJICHHBIX Ha BBIABICHUE U HAaKa3aHUE
HECOBEPIICHHOJETHUX  IPECTYIIHUKOB, a
TAKK€ YCIEIIHOE BBIMOJIHEHUE CIIEACTBEHHBIX
00s3aHHOCTEN C MEHbIIEH TpaTold BPEMEHH,
YCUJIUH U pPacXOJ0B.
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onopoly is market structure in

which there is a single seller of a

product with no close substitutes.

In addition, there are significant
barriers to entry such that new firms will find it
very difficult or even impossible to enter the mar-
ket. True monopoly requires one seller, but the ad-
ditional characteristics are equally important. The
lack of close substitutes is necessary if the single
seller is to have much market power. For exam-
ple, in Cape Girardeau, there is only one Chev-
rolet dealer, Coad of the Road. If buyers wish to
purchase a new Chevrolet, they must get it from
Coad or drive to another town (about 7 miles to
the next dealer). Therefore, Coad of the Road has
a monopoly in new Chevrolets in Cape Girardeau.
However, there are many close substitutes available
for new chevrolets which can be purchased at other
dealers: Hondas, Toyotas, Fords, Chryslers, etc.
The monopoly that Coad possesses obviously does
not convey a lot of market power.

The existence of barriers to entry is also
very important to the existence of monopoly.
A single seller in a market where entry is easy
would have very little market power. If a mo-
nopoly seller charged a high price and, as a
result, earned economic profits, new sellers
would enter the market if no barriers existed.
This would obviously erode the monopolist’s
position very quickly. Clearly, if barriers to
entry were present in a monopoly market, the
seller will have a much greater degree of mar-
ket power.

There are several different types of barriers
to entry that can exist in markets. One type is
product differentiation. In this case, the buyer
has come to identify the brand name of the
firm with the product. Examples of this would
be Kleenex and Jello. Nobody asks you for a
paper tissue, they request a Kleenex. Simi-
larly, you would not ask for a bowl of flavored
gelatin for dessert, but instead would request
a bowl of Jello. In markets where significant
product differentiation exists, it is very diffi-
cult for new firms to enter. Potential entrants
somehow have to overcome the consumers’
natural inclination to identify a seller’s brand
name with the product, and that will not be
very easy.

A second type of barriers to entry consists
of institutional barriers, which are erected
by government. These barriers take on many
forms. Firms and individuals are issued patents
by government for new products and inven-
tions. Patents last for seventeen years (and are
not renewable), during which time the owner
of the patent has the sole right to produce and
sell that product. This definitely confers a mo-
nopoly on the holder of the patent. The reason
for granting patents, of course, is to stimulate
inventive activity since the resulting new prod-
ucts will benefit all of society. By rewarding
inventors with a limited monopoly, there will
be an incentive for research and development,
which is, of course, the goal of patents.

A second type of institutional barrier in-
cludes licensing restrictions by government.
Many different occupations (beauticians, bar-
bers, lawyers, doctors, school teachers, nurses,
taxicab drivers, etc.) require some type of
government license or certificate. Without the
license, a person is not allowed to practice a
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given occupation. What is the purpose of such
a requirement? Ostensibly, it is to protect the
consumer and guarantee quality. After all, no
one wants to go to a physician who has not
been to medical school or to be represented by
a lawyer with no legal training. For these in-
dividuals and others in the health professions,
the licensing restrictions seem appropriate.
But what about for barbers and beauticians?
Are licenses really necessary for these occupa-
tions? The worse that can happen to a buyer is
to get a lousy haircut. Why not let the market
decide who can be a barber and a beautician?
If someone is not very good at cutting hair, the
market will soon eliminate that person through
lack of customers. In addition, I suspect that
you have gone to a barber or beautician and
received a lousy haircut, even though the in-
dividual was properly licensed. So the license
doesn’t guarantee that the person with the
scissors is competent, only that he or she has
been to a beauty school or a barber school. If
the license doesn’t really guarantee quality for
the buyer, there is little reason for it except to
restrict the supply.

A third type of institutional barrier exists
when the government gives exclusive fran-
chise rights to a firm to sell a product. An ob-
vious example of this would be the U.S. Postal
Service, which has the sole right to deliver
first-class mail. Other examples would include
cable TV companies and utility companies as
local phone service, electricity, etc. These lat-
ter examples are usually perceived as special
cases and require further explanation below.

Another type of institutional barrier erected
by government is the use of tariffs and quotas.
Tariffs are taxes on imported goods while quo-
tas consist of a maximum amount of a good
that can be imported into a country. By placing
tariffs and quotas on imported goods, foreign
firms will find it difficult or even impossible
to enter U.S. markets.

The third category of barriers to entry con-
sists of economic barriers. In some markets,
production barriers will limit the feasible
number of competitors. In the long run, when
all resources are variable, firms increase out-
put by expanding their plant size. The firm is
said to be experiencing economies of scale
when average cost declines in the long run as
output expands. Economies of scale are due
to such factors as division of labor tasks and

specialization, which become possible as the
size of the firm’s operations increases. For
most markets, average costs cease declining
at output levels (and then, perhaps, level out
over a long range of output) that are relatively
small compared to the market size. This means
that many firms can operate in such markets
and still be efficient by producing where long
run average cost is minimized. But in a few
markets, average cost in the long run continues
to decline over the entire range of market de-
mand. Therefore, one firm supplying the entire
market will have much lower average costs of
production than would, for example, two firms
supplying the same market. Usually, the gov-
ernment will grant a public-utility franchise to
an individual firm, giving it the sole right to
provide some product to a market. This is the
case with local phone service, electricity, etc.
In some markets, the economies of scale are
large relative to the size of the market such that
only a few sellers are possible. This appears to
be the case for automobile production, cement,
and aluminum production.

Somewhat related to production barriers are
financial barriers. In some markets, the initial
investment required to construct production fa-
cilities is substantial such that new firms may
have a difficult time acquiring the necessary
money capital. This will especially be the case
if economies of scale require entrance into a
market on a large scale
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Xilasa

Mogqaloads inhisar voziyyot mdvcud olan ba-
zarlarda sorbost roqaboto sorait yaratmayan
hallardan biri olan bazara giris liclin maneo
vo onun miixtolif formalarindan qisaca bohs
edllmlsdlr Umumilikdoe, miixtalif formali ba-
zara giris ligiin manealor saglam roqabot miihi-
tinin formalasmasina mane olan hallardan on

cox rast golinon iisulu olmaqla, bazarda in-
hisar voziyyatinin formalagsmasina ohomiyyatli
doracodo tosir gostarir.

Pesrome

B crarbe KpaTKi0 yIOMHHAETCS O PA3JIMYHBIX
dopmax Ha prIHKaX B MOHOIIOJIHOM TOJIOKEHUE
KOTOpbIE HE YCTAaHABIMBACT HA PBIHKE YCIABHUAX
71 CBOOOJHOM KOHKYpEeHIMH U Oapbep Uis
BXOJa Ha pbIHOK. B 1memom, Oapbepsl st
JOCTyNla Ha PBIHKH B Pa3jIU4HBIX (popmanuu
NPENATCTBYET 00pa3oBaHUIO 310POBBIX
ClIydyaeB KOHKYPEHILIMH, KOTOpBIE CUMTAIOTIIA
Hanboliee pacHpOCTPAaHCHHBIM METOJIOM Ha
PBIHKE OKa3bIBAIOIIEH CYIIECTBEHHOE BIUSHUE
Ha popMHUpOBaHNE MOHOIOIBHON CUTYaLINH.
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ccording to the classical economics,

the purpose of participants of the

market economy is to get the high-

est profit with competing 1) in the
most qualitative product or service, 2) in the least
expenses, 3) in the highest price or the maximum
sale. It provides the fair competition, free market,
the development of the entrepreneurship, the satis-
fying of consumers, the growth of the gains, the rise
of life standards and generally, the living and prog-
ress of the economy. But there are some obstacles
arising in this sphere which considered as unlawful
activities according to the legal system of countries.
One of them is the horizontal agreement. A hori-
zontal agreement is an agreement between compet-
ing firms in the same industry, which may result in
reduced competition. Firms enter into agreements,
which may have the potential of restricting, distort-
ing competition. Agreements could be formal writ-
ten documents or oral understandings, whether or
not enforceable by legal proceedings. [2] Horizon-
tal agreements are those among competitors. A par-
ticularly pernicious type of horizontal agreements
is the cartel. [1, p.197] So agreements between two
or more enterprises that are at the same stage of the
production chain and in the same market constitute
the horizontal variety. An obvious example that
comes to mind is an agreement between enterprises
dealing in the same product or products. But the
market for the product(s) is critical to the question,
if the agreement trenches the law. [5] The appropri-
ate act which regulates this sphere has taken care to
define the relevant market. To attract the provision
of law, the products must be substitutes. If parties
of the agreement are both producers or retailers (or
wholesalers), they will be deemed to be at the same

S E

stage of the production chain. [4] The act presumes
that the four types of agreements between enter-
prises, involved in the same or similar manufac-
turing or trading of goods or provision of services
have an appreciable adverse effect on competition.
These four types of agreements between enterprises
are as described here under:

1) Agreements regarding prices: These in-
clude all agreements that directly or indirectly
fix the purchase or sale price.

2)  Agreements regarding quantities: These
include agreements aimed at limiting or con-
trolling production, supply, markets, technical
development, investment or provision of ser-
vices.

3) Agreements regarding bids (collusive
bidding or bid-rigging): These include tenders
submitted as a result of any joint activity or
agreement.

4)  Agreements regarding market sharing:
These include agreements for sharing of mar-
kets or sources of production or provision of
services by way of allocation of geographical
area of market or type of goods or services or
number of customers in the market or any other
similar way.[7]

Businesses often aim to create strategies to
manipulate the outcome of the tender process.
So Bid rigging (or collusive tendering) occurs
when businesses, that would otherwise be ex-
pected to compete, secretly conspire to raise
prices or lower the quality of goods or services
for purchasers who wish to acquire products
or services through a bidding process. [6] Bid
rigging is executed in several different ways.
Some of the more common forms include:

- Non-submission or withdrawal of bid - re-
fers to instances where one or more rival com-
panies, from which submission of bids is ex-
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pected or which have already submitted a bid,
agree that they will refrain from bid submis-
sion or withdraw an already submitted bid. In
so doing, they ensure that the bid of a rival
will win.

- Formal bid submission - refers to cases
where some rival companies agree that they
will formally submit bids, which will include
less attractive terms than the agreed winning
bid. This strategy often creates the impres-
sion that the bidding process is competitive. It
however often acts as a cover for high prices
which are included in the bid with the seem-
ingly reasonable terms.

- Bid rotation - refers to cases where rival
companies agree to submit their bids, but they
rotate among themselves which company will
submit the winning bid. For example, rivals
may rotate the winner according to the size
of the contract, with the idea being that each
of them receives the same amount of contract
work.

- Subcontract - this represents a frequent
form of bid rigging. Rival companies agree
not to submit a bid, or knowingly submit a bid
with no chance of winning, under an arrange-
ment where they will in return be offered a
subcontract from the successful bidder. This
conduct while seemingly harmless eliminates
competition between rival companies and in
so doing leads to inefficiency.

- “Prey” sharing - this occurs in several
forms, for example where rivals may refuse
the opportunity to win a bid as a bargain for
a subsequent favour or award. In such cases
an agreed winner has to pay the agreed loser
for not seeking to win the tender, or the pre-
determined winner may accept a condition the
payment of costs incurred by the other tender-
ers. These costs will often be included in the
price. [3]

Bid rigging generally has one common fea-
ture, that is, an agreement among participants
to a tender, in which a winner is designated
in advance. This conduct along with the other
forms of procurement manipulation restricts
or eliminates competition and leads to over-
spending by the contracting authority.

Bid rigging can be particularly harmful if
it affects public procurement. [3] Such con-
spiracies take resources from purchasers and
taxpayers, diminish public confidence in the
competitive process, and undermine the bene-

fits of a competitive marketplace.

Detecting Bid Rigging

There are a number of signs that may ap-
pear when firms collude in order to determine
the outcome of a tendering process. The more
aware one is of these signs, the more likely one
is able to assist in detecting anti-competitive
agreements such as bid rigging. Detecting bid
rigging in public procurement focuses on any
strange patterns of bidding in the market and
warning signs that may be found in documents,
pricing, statements or correspondence and be-
havior

Warning signs when bids are submitted

In concentrated markets it is easy for firms
to organize who will win what. On many occa-
sions firms usually do this on a sequential ba-
sis which may be identified over the course of
many bid submissions. For example, the same
bidder may always win bids of a certain type or
size, or perhaps a bidder never wins but keeps
bidding, or a bidder wins whenever it bids,
even if it bids rarely. A bidder may show a pat-
tern of submitting relatively high bids for some
tender offers and relatively low bids for other,
similar tender offers. In many instances these
tend to be indicators that something has gone
wrong in the process and that bid rigging may
be present.

Patterns to look for may be those that in-
clude one company who consistently wins bids
but always subcontracts to smaller firms and
companies that tend to withdraw unexpectedly
with no clear reason for doing so. These types
of unusual patterns may be an indication of
something untoward as firms may be attempt-
ing to split among themselves profits derived
from bid rigging.

Warning signs in document submitted

Similar anomalies in documentation may
also be a clear indicator of collaboration
among firms. For example, the firms may uti-
lize the same personnel to create the bidding
document. This creates visible errors in the
documents where they may use the same type
of paper, the same misspellings, handwriting,
wording, calculations and miscalculations and
alterations to the documents.

Warning signs related to pricing

Most attempts to influence the outcome of a
tender focus on the final price charged to the
purchaser. The more prior knowledge of the
market, the more likely one may be able to spot
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any peculiarities in price. For example one may
observe that similar prices are quoted from dif-
ferent suppliers even though it is known that
each supplier’s cost may be different.

It is therefore important to look for price
increases that cannot be explained by cost in-
creases. Awareness of market trends with re-
spect to input cost, such as changing energy
prices, trade tariffs, imported raw material
costs, all bear observing as being the drivers of
the final prices charged.

When losing bids are much higher than the
one winning bid, it may be that the agreement
is using a cover bidding scheme. A common
practice in cover pricing schemes is for the
provider of the cover price to add 10% or more
to the lowest bid. Bid prices that are lower
than known supply cost may be covers to se-
cure contracts where increased prices and cost
overruns could be claimed later.

In addition, prices higher than engineering
cost estimates or higher than prior bids for
similar tenders may also indicate collusion.

Suspicious statements of coordination

One should be wary of statements especially
in the press or those originating from indus-
try meetings which may allude to “industry
suggested prices” or other statements made in
other fora.

Statements indicating that “we have reached
an agreement”, “taken a decision”, or “come
up with a plan”, all suggest that there has
been some degree of coordination. In other in-
stances, a bidder may say something that in-
dicates that certain non-public information, or
an answer to a question, was learned through
talking to another bidder.

Suspicious behavior like suspicious state-
ments, indicate that there may be a measure of
coordination ongoing between bidders. Where
for example one bidder picks up or submits
bidding material for another firm, then it is rea-
sonable to assume that some communication,
especially where none was necessary, would
have taken place between them. Unusual be-
havior may take the form of the winning bidder
choosing not to accept the award of the bid or
may withdraw before the award is made. Ad-
ditionally, seasoned bidders may submit bids
without basic required information or docu-
mentation. One should also be wary of unusu-
ally small numbers of bidders in an otherwise
robust market.

Caution about indicators of bid rigging

The warning signs of bid rigging mentioned
should not be taken as proof that firms are en-
gaging in bid rigging. There may be several
legitimate reasons for the above conduct. A
regular pattern of suspicious behavior over a
period of time is often a better indicator of pos-
sible bid rigging than evidence from a single
bid. Carefully record all information so that
a pattern of behavior can be established over
time. [3]
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Xilasa

Acgar sozlor: tifuqi sazis, horraclarla baglh
sovdolosmoalor, iimumi formalar, harraclarla
bagli sovdologmolorin askar olunmasi.

Boazon bir bazarda foaliyyat gdstoron raqiblor
horraclarin noticalorini manipulyasiya etmoyo
calisir vo bu mogsadle strategiyalar yaradir-
lar. Horraclarla bagli bu sévdealogsmalor normal
soraitdo rogabotdo olmali olan subyektlorin
alicilar, horrac yolu ilo mohsul vo ya xidmat
olds etmoayi arzulayanlar li¢lin qiymatlori qal-
dirmaq vo ya mohsul vo xidmaotlorin keyfiyyo-
tini azaltmaq haqqinda gizlice razilagmasidir.

Pesrome
KaroueBnie

CJIOBa: TOPU30HTAJIBHOC
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corjallieHue, KapTeJabHbIH CrOBOp Ha TOprax,
obmue Qopmbl, OOHApYXKEHHE KapTEIbHBIX
CrOBOpPOB Ha TOPrax.

KoHKypeHTBl YacTo CTpeMsATCs CO3/1aBaTh
CTpaTeruu, 4TOOBI banbcupuuupoBaTh
pe3yabpTaT TeHaepHoro mpouecca. Cropop Ha
TOprax MPOUCXOAMT TOT/a, KOTJa KOHKYPEHTHI,
KOTOpBIC B NMPOTHBHOM CJIy4ae JIOJKHBI OBLIN
KOHKYpHpOBaTh,  TalHO  CrOBapUBarOTCH,
9TOOBI MOAHSATH LICHBI WJIM CHU3UTh KAa4eCTBO
TOBApOB MJIM YCIyr Uil TOKYyIarelew,
KEJNAoIUX MPUOOPECTH TOBAaphl WU YCIyTH
HAa KOHKYPCHO OCHOBE.

“Law is order,
and good law
Is good order”

-ARISTOTLE
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natural monopoly is a monopoly

that exists because the cost of pro-

ducing the product (i.e., a good or a

service) is lower due to economies of
scale if there is just a single producer than if there
are several competing producers.

A monopoly is a situation in which there is
a single producer or seller of a product for
which there are no close substitutes. Econo-
mies of scale is the situation in which the cost
to a company of producing or supplying each
additional unit of a product (referred to by
economists as marginal cost) decreases as the
volume of output increases.

Economies of scale is just one reason for the
existence of monopolies. Monopolies also ex-
ist because of sole access to some resource or
technology and because of the use of non-mar-
ket means to eliminate competition, including
buying up competitors, colluding with suppli-
ers or customers to discriminate against com-
petitors, enacting legislation to restrict com-
petition, threatening costly lawsuits or even
engaging in physical violence.

If there are multiple firms in an industry that
is characterized by natural monopoly, all ex-
cept the one that can attain the largest volume
of output, and thus the lowest production cost,
will generally exit the industry because they
will not be able to compete on a price basis.
Once a single firm becomes established in an
industry that is characterized by natural mo-
nopoly, it is very difficult for competitors to
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emerge because of the very high costs for pro-
duction facilities (including infrastructure) that
allow a scale of output equal to or greater than
that of the existing monopolist and because of
the uncertainty that they will be able to oust
the existing monopolist.

The most commonly cited examples of nat-
ural monopolies are utilities such as railroads,
pipelines, electric power transmission systems
and water supply systems. Such industries are
characterized by very large costs for their in-
frastructure (i.e., which arefixed costs), and
it is thus often inefficient (i.e., detrimental to
the economy as a whole) to have more than
a single firm in a region because of the high
cost of duplicating the facilities (e.g., parallel
pipelines or parallel sets of electric wires to
every home and business). Some types of man-
ufacturing may also fall into the category of
natural monopolies, such as the production of
large aircraft (although it is not clear in this
case because of huge government subsidies to
keep competing manufacturers in business).

As is the case with all monopolists, there
are strong incentives for natural monopolies
to abuse their market position in order to in-
crease profits and to enhance their power. This
includes charging prices far above the cost
of production, providing lower quality prod-
ucts and inferior service associated with those
products, suppressing new technologies and
contributing to corruption of the political sys-
tem. Such abuse often results in pressure from
consumers for government regulation.

It is important to distinguish between natu-
ral monopolies and other types of monopolies
because the optimal public policy (i.e., gov-
ernment action or lack thereof) with regard to
each can be different.
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Monopolies are often relatively short lived,
and even natural monopolies are not necessar-
ily permanent. This is because technological
advances can lead to the development of new
forms of competition for an industry, change
its cost structure and affect the demand for
its products. For example, canals were once
a natural monopoly for bulk transport in parts
of Europe and the U.S., but these monopolies
disintegrated during the nineteenth century as
a result of the development of railways. Like-
wise, the advent of cellular phone technology
has greatly weakened the wired telecommu-
nications monopolies that prevailed in many
countries.

Advocates of laissez faire capitalism (i.e.,
an economy in which the government plays
no role in regulating business) emphasize this
natural attrition of monopolies as a justifica-
tion for doing nothing. They also point out that
monopolists sometimes find that it is in their
own best interest to limit their monopolistic
behavior in order to deter the entry of compet-
itors. In fact, in some situations a monopolist
might even set production and pricing at levels
close to those that would be set by the industry
if competition existed.

Some advocates of laissez faire go so far as
to claim that the concept of natural monopoly
is merely a theoretical construct employed to
justify government intrusions into the private
sector in order to gain power and satisfy con-
stituents, intrusions that are usually not in the
best long-term interests of consumers or the
economy as a whole.

They also assert that claims of natural mo-
nopoly have been wrongly used to justify the
creation of government monopolies, particu-
larly in public utilities. Examples include the
nationalized railroads and telephone systems
that existed in many countries (but not the
U.S.) through much of the 20th century.

A strong case can certainly be made for hav-
ing as little government intervention in an
economy as possible because of the benefits
of competition (e.g., incentives to produce
high quality products at the lowest possible
cost). Another reason is that government itself
is a monopoly, and history has demonstrated
repeatedly that it can be just as corrupt and
abusive as private sector monopolies.

A major criticism of the laissez faire ap-
proach is the fact that monopolies can inflict

substantial damage on an economy and on a
society even in just a few years, and thus gov-
ernment intervention might be the lesser of
two evils. That is, intervention, despite its
problems, might do more than laissez faire in
some situations to help a society towards such
common goals as economic growth, technolog-
ical advance and social justice (e.g., providing
equal opportunity for all).

Government responses to natural monopolies
can include any combination of doing nothing,
setting legal limits on the monopolist’s be-
havior, either directly or through a regulatory
agency, promoting or setting up competition,
dissolution and public ownership.

It is generally most efficient (i.e., beneficial
for the economy as a whole) to maintain natural
monopolies, if they truly are natural monopo-
lies, but subject them to some sort of govern-
ment regulation with regard to prices, quality
of service, etc. The reason for not breaking it
up is, of course, by definition, the fact that a
natural monopoly can attain a lower produc-
tion cost than could competitive firms in the
same industry. This contrasts with the situation
for other types of monopolies, for which it is
often most efficient for them to be broken up
into competing firms.

It could also be efficient to regulate a natural
monopoly even if it goes so far as to set pro-
duction and pricing at levels similar to those
that would be set by the industry if competition
existed. This is because there could still be very
large monopoly profits as a result of the fact
that its average production cost for any level
of output is below that attainable by compet-
itive firms in the same industry (i.e., because
of its economies of scale). Thus, a strong argu-
ment can be made for regulation to bring down
prices to a level close to cost (i.e., to provide a
return on investment close to what competitive
firms for the economy as a whole attain).

There can be a strong incentive for compa-
nies that are monopolies to claim that they
are not monopolies in order to try to escape
criticism and possible government regulation
or breakup. Likewise, there is an incentive
for companies that are clearly monopolies, or
which have been labeled as such by the govern-
ment, to claim that they are natural monopolies
because being a natural monopoly can provide
justification for being a monopoly from the
viewpoint of the efficiency of the economy as
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a whole and thus make a government more re-
luctant to attempt to break it up.

Although monopolists usually prefer to not
be regulated at all, they generally prefer to
be regulated rather than to be broken up. This
is because breaking up typically represents a
much greater loss of power for the individual
or individuals who control the monopoly.

In some cases a monopolist might actually
favor some regulation. This could be in order
to reduce the risk of new competitors emerg-
ing, to allow guaranteed prices for its goods or
services and/or to prevent further government
interference. Such regulation could thus make
it easier to obtain the financing (e.g., lower in-
terest rates) for the massive investments that
are often required by natural monopolies.

A traditional solution to regulating natural
monopolies in many countries has been pub-
lic ownership. Although this eliminates the
need for a separate regulatory agency, it is not
without problems of its own. In particular, the
incentives to engage in abusive monopolist
practices are often just as strong for a govern-
ment bureaucracy as they are for a private firm
providing the same good or service. Moreover,
it can be argued that there is less (but still con-
siderable) potential for abuse from the balance
of power that is attained by separating the mo-
nopolist from its regulator.

Since the 1980s there has been a trend to-
wards the deregulation of monopolies in many
countries that were, at least at one time, natu-
ral monopolies. Measures undertaken have in-
cluded denationalization and the introduction
of competition, particularly in the telecommu-
nications industry.

One of the most promising ways in which
competition can sometimes be efficiently in-
troduced into industries that are characterized
by natural monopoly is for competing firms to
be allowed to provide goods or services via the
same infrastructure, i.e., a form of common
carriage. For example, different companies can
be allowed to run trains over the same network
of tracks and share in the maintenance costs
of the tracks. Likewise, different producers of
electricity can be permitted to use the same
transmission network to reach their custom-
ers. And competition can be introduced into a
wired telecommunications monopoly by per-
mitting new communications firms to utilize
the existing trunk lines and share the costs for
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that infrastructure.

The key element is that access to the infra-
structure or network is available to any firm
that needs it to supply its product, with the
prices that the infrastructure owner is permit-
ted to charge for its use being regulated. It is
also crucial to establish (and enforce) mini-
mum standards for the use of the infrastructure
in order to ensure interoperability and prevent
damage to the infrastructure. For example, to
use the same railroad tracks, any operator of
trains would have to meet standards with re-
gard to sizes of the railroad cars, train speeds,
safety training for crew members, etc.

In some situations it might be necessary for
government intervention to break up vertically
integrated monopolies (i.e., those which con-
trol multiple stages of production and distri-
bution) in order for common carriage to work.
For example, in the case of electricity, it might
be most efficient to separate the generation of
the electricity from its distribution and possi-
bly from its marketing and sales.

Whether the introduction of such competi-
tion using a common infrastructure is more ef-
ficient than possible alternatives is not always
clear. The added costs of the competition, in-
cluding of introducing it, can be substantial,
and the elimination of vertical integration can
introduce additional risks. One such cost is the
increased cost of finance, which is a key issue
for capital-intensive natural monopolies.

Network effects are sometimes associated
with natural monopolies, and thus they should
be taken into consideration when considering
policy regarding such monopolies. A network
effect is the situation in which the value of a
product to an existing or potential owner or
user of it depends on the number of people al-
ready owning or using that product. Although
network effects are frequently confused with
economies of scale, the latter differ in that they
are reductions in the unit cost of producing a
product that can result from a larger scale of
output by a business rather than reduced costs
or increased benefits accruing directly to users
or purchasers of the product.

An example of situation in which there would
be network effects for the product of a natural
monopoly would be an urban transportation
system, such as a subway or a light rail sys-
tem. An increase in the number of riders could
result in an increase in the frequency of service
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and/or the addition of new routes. This would
benefit existing riders because it would reduce
waiting times and/or offer a choice of new des-
tinations.

Another example is telephones on a wired
telephone system when such systems were still
natural monopolies (i.e., before cell phones
became available). As the number of people
subscribing to telephone services increased,
the value to each subscriber increased because
more relatives, friends, businesses, etc. could
be called.

It is sometimes claimed that computer soft-
ware both is a natural monopoly and is char-
acterized by substantial network effects. On
closer examination, however, it can be seen
that the former is not correct despite the fact
that much of the software industry is at present
dominated by one large company with a high
degree of monopoly power. Regarding the lat-
ter, it is true that there are currently large net-
work effects for some types of software as a
result of the de facto standards for the inter-
operability of data andprograms (i.e., for file
formats and operating systems) established by
the dominant company. However, it can be ar-
gued that theseproprietary (i.e., belonging to a
single company) standards prevent the full po-
tential of network effects from being realized
that would be achieved in a more competitive
environment with open standards that could be
implemented by all firms that might enter the
industry.
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he Customs Union, characterised by

an absence of internal borders, is a

foundation of the European Union and

an essential element in the functioning
of the single market which applies to all trade of
goods. The single market can only function prop-
erly when there is a common application of com-
mon rules at its external borders. This implies that
the 28 Customs administrations of the EU must act
as though they were one.

These common rules go beyond the Customs
Union as such - with its common tariff - and
extend to all aspects of trade policy, such as
preferential trade, health and environmental
controls, the common agricultural and fisher-
ies policies, the protection of economic inter-
ests by non-tariff instruments and external re-
lations policy measures.

Today, customs are facing new challenges:
they must ensure the smooth flow of trade
whilst applying necessary controls on the one
hand, whilst guaranteeing protecting the health
and safety of the Community’s citizens. To
achieve the correct balance between these de-
mands, customs procedures and control meth-
ods must be modernised and co-operation be-
tween the different services must be reinforced.
For this reason, the Modernised Customs Code
(Regulation (EC) No 450/2008) was adopted
in April 2008 and replaced by the Union Cus-
toms Code.

In order that the EU’s economy can continue
to compete in a global context, it is essential
that customs IT systems are able to exchange
electronic information and are provided with
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a range of interfaces with the trade, based on
commonly used technology. In order to im-
prove the interoperability between Member
States’ automated customs systems, the Coun-
cil and the European Parliament have adopted
a Decision on a paperless environment for cus-
toms and trade.

Customs are in a unique position today to be
able to:

. facilitate trade and

. protect the interests of the European
Union and its citizens.

Customs authorities implement EU policies
in almost every field connected with interna-
tional trade. They are in the front line in the
fight against fraud, terrorism and organised
crime.

Until recently, the role of the customs con-
sisted primarily of collecting customs duties
and indirect taxes at import. Numerous de-
velopments, including enlargement and the
development of e-commerce and the threat of
terrorist attacks and the internationalisation of
organised crime, have altered the environment
in which customs operate.

To effectively assume these roles customs
maintain a continuous dialogue with stake-
holders. In this context, consultation with the
business sector has been enhanced. Trade asso-
ciations are regularly invited to seminars and
working groups to give their input to the de-
velopment of new policy and legislative initia-
tives. For example, the Trade Contact Group,
in which all major players in the international
supply chain are represented, has been estab-
lished. Customs authorities shall be primarily
responsible for the supervision of the Commu-
nity’s international trade, thereby contributing
to fair and Open Trade, to the implementation
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of the external aspects of the internal market,
of the common trade policy and of the other
common Community policies having a bearing
on trade, and to overall supply chain security.
Customs authorities shall put in place mea-
sures aimed, in particular, at the following:

. Protecting the financial interests of the
Community and its Member States;

. Protecting the Community from unfair
and illegal trade while supporting legitimate
business activity;

. Ensuring the security and safety of the
Community and its residents, and the protec-
tion of the environment , where appropriate in
close cooperation with other authorities;

. Maintaining a proper balance between
customs controls and facilitation of legitimate
trade.

The Commission adopted a Communication
on 1 April 2008 in order to develop a strategy
for the evolution of the Customs Union.

The Commission’s strategy aims to complete
the reform process, already launched with the
Modernised Customs Code and the Decision
on a paperless environment for customs and
trade, by modernising customs working meth-
ods, developing staff competences and re-al-
locating resources in an efficient and effective
way.

The Commission proposes setting out a stra-
tegic framework for customs with common
strategic objectives covering aspects such as:

. Protecting society and the EU’s finan-
cial interests by developing effective measures
against illicit, restricted and prohibited goods
and developing effective risk assessment as
part of the fight against terrorist and criminal
activity;

. Supporting the competitiveness of Eu-
ropean companies by modernising customs
working methods and developing new EU
standards;

. Facilitating legitimate trade by design-
ing and improving control systems to reduce
interference in the flow of goods, and reduc-
ing the administrative burden on businesses;

. Controlling and managing the supply
chains used for the international movement of
goods by enhancing effective and systematic
sharing of risk information;

. Developing and enhancing cooperation
between customs authorities and with other
governmental agencies and the business com-

munity.

REFERENCES:

1. Nicolas Mousis, “Access to European
Union, economics, policies”, 21st edition, 9
January 2015

2. http://ec.europa.eu/taxation_customs/
customs/policy_issues/customs_strategy/in-
dex_en.htm

3.  http://akson.sgh.waw.pl/~wczyzo/Ma-
terials/eu_customs policy/EU_Customs_Pol-
icy Law_SGH_070928.pdf

4. http://www.orgalime.org/page/cus-
toms-policy

Xiilasa

Acgar Sozlor: Gomriik Birliyi; Gomriik
Siyasoti; Vahid Bazar; Umumi Goémriik Tari-
flori.

Daxili sorhadlorin olmamasit ilo xarakter-
1zo olunan vo biitliin név mallarin ticaratindo
istirak edon GoOmriik Ittifaqi, Avropa Ittifa-
qmin osas orqanlarindan biri, homg¢inin Av-
ropa vahid bazarinin foaliyyatinin mihiim el-
ementidir. Vahid bazar yalniz Ittifaqin xarici
sorhadlorinde timumi qaydalarin vahid totbiqi
soraitindo lazimi qaydada foaliyyot gostoro
bilor. Bu iso o demokdir ki, Avropa Ittifaqina
daxil olan 28 gdmriik orqani vahid orqan kimi
foaliyyot gostormalidir.

Pe3rome

KnroueBbie CnoBa: Tamoxkennswrii Coro3s;
Tamoxxennas Ilomutuka; Eaumnabeiii PrIHOK;
O6mwuit Tamoxxenusiit Tapud.

Tamoxxenusiit Co103, XapaKTepHU3YIOLIUIICS
OTCYTCTBUEM BHYTPEHHUX TIpaHULl, SABIAETCA
Ba)KHEUIIEH OCHOBOU EBponeiickoro
Coro3a, KOTOpPBIM  pacmpocCTpaHseTcsd Ha
BCE TOPrOBIM TOBapaMH, a TAaKKE BaXHBIM
9JIEMEHTOM B (PYHKUHMOHUPOBAHUHU €IMHOTO
EBponeiickoro psiaka. ENVMHBIA PBIHOK MOXKET
(GYHKIIMOHUPOBATH JOJKHBIM 00pa3oM TOJIBKO
TOTJA, KOTJIa €CTh eJMHOE MPUMEHEHUE 00X
npaBui Ha BHemHUX rpanunax Coroza. OTo
O3HA4aeT, 4YTo 28 TaMOXXEHHBIX OpPraHOB
EBpomneiickoro Coro3a [IOMKHBI JAEHCTBOBATH
KaK OJIMH €UHBI OpraH.

411




ELSA AZORBAYCAN HUQUQ JURNALI

Leniency Programs in

Competition Law

Flora Taghiyeva
Master degree student of Commercial Law,
Law Faculty, Baku State University

Keywords: competition law, cartel, le-
niency program, necessary conditions, sys-
tems of sanctions, key differences.

ompetition is one of the key elements

of the development in the economy.

So the purpose of all markets is to

provide healthy competition between
competitors. However, some companies conclude
horizontal agreements such as price-fixing, market
allocation, bid rigging which are prohibited by law
as preventing, restricting or distorting competition
within the market. These agreements known as car-
tels pose the most serious threat to the competition
since they artificially decrease or even eliminate
the natural level of competition in the market and
consequently, increase prices to final consumers as
well as decrease the overall competitiveness of the
industry.

The viability of cartels depends on a great
extend on their ability to set up control and ret-
ribution mechanisms that discourage cheating
by cartel members. Despite being inherently
unstable, cartels are increasingly difficult to
detect and prove. Therefore, competition au-
thorities all around the world commenced to
look for alternative solutions on how to dis-
cover and punish cartel members. As a result,
various competition authorities have intro-
duced special programs which encourage car-
tel members to betray their fellow conspirators
in exchange for full or partial immunity from
sanctions. The idea of so-called “whistle blow-
ing” has been institutionalized in many parts
of the world in the form of amnesty or immu-
nity programs or alternatively referred to as
Leniency programs. Despite to the increase of
the amount or degree of the fine, this program
is considered as more effective and accurate
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way to encourage the participants who don’t
want to be sacrifice or to feel danger between
“companions”.

A leniency program is a system, publicly
announced, of, “partial or total exoneration
from the penalties that would otherwise be
applicable to a cartel member which reports
its cartel membership to a competition [law]
enforcement agency”. [4] Leniency program
can be defined as reduced legal sanctions for
wrongdoers who spontaneously self-report to
law enforcers or, in more detail, as granting
full immunity from possible sanctions (or at
least their considerable reduction) to the car-
tel member who first provides the competi-
tion authority with information about the car-
tel agreement, its participants and at the same
time actively cooperates during the following
investigation with the competition authority.
Although the main purpose of competition au-
thorities still remains to reveal illegal cartel-
type relationships in the markets through their
own instruments and market surveillance, at
the age of global economy, leniency programs
form an alternative method of revealing the
increasingly sophisticated and geographically
expanded cartels which would not be feasible
in their absence.

Numerous publications refer to last ten years
of leniency programs expansion as “explo-
sion” or “leniency revolution”. That is partly
because the leniency programs implemented
in the USA and other countries have proven
positive results but also because the scope of
economic damage caused by cartels to final
consumers has been widely acknowledged by
the officials from the biggest economies in the
world. [5]

Analyzing the effectiveness of those pro-
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grams requires to define the objectives first.
The primary objective of leniency programs,
as of antitrust laws in general, is to deter car-
tels or harmful behavior. This primary objec-
tive can be separated into two parts: Ex ante
or general deterrence and ex post deterrence or
desistance. In other words, these two derived
objectives imply prevention of cartels either
before they occur or prosecution due to the de-
tection of already existing cartels. [3, p.23]

Leniency programs have undergone signifi-
cant development in their short time of exis-
tence. The first country which introduced them
was the United States (U.S.) in 1978 when they
started a new era of fight against frauds to the
federal government in the antitrust law. Under
the Corporate Leniency Policy (or “Amnesty
Program”) the amnesty was only available to
applicants prior to the initiation of the Depart-
ment of Justice’s investigation and was not
granted automatically to the reporting cartel
member. As a consequence, this program was
not too successful, it resulted in a few applica-
tions (approximately one per year) but no am-
nesty was granted during those proceedings.

In order to encourage the cartel members
to self-report their illegal activities the An-
titrust Division of the Department of Justice
expanded its leniency program in 1993 into
the Corporate Leniency Policy. The generosity
and transparency of the program dramatically
increased: The complete amnesty (100 % re-
duction of the fine) was automatic to the first
cartel member who self-reports under the con-
dition that no investigation had been underway
before the applicant came forward (Type A
Immunity). In addition, the lenient treatment
was extended to two other areas: First, grant-
ing “ex post” immunity to the first reporting
firm in cases when the Department of Justice
does not already have evidence against the ap-
plicant that is likely to result “in a sustainable
conviction” (Type B leniency). Second, grant-
ing amnesty from criminal prosecution to all
individual officers, directors and employees if
the confession was in a form of a “truly corpo-
rate act”. [6]

In all three scenarios mentioned above, the
leniency applicant had to cooperate continu-
ously and completely with the Department of
Justice, terminate promptly its involvement
in the cartel and also must not have been the
coercer, leader of originator of the illegal ac-

tivity.

After the pioneering introduction of Leniency
Programs in the US and the very effective re-
form in 1993, the European Commission has
approved a regulation in 1996 and reformed it
in 2002. Moreover, many other countries have
adopted similar schemes. [8] Although there is
currently no global leniency program merging
the regional and local specificities, several key
principles have proven to be applicable to all
successful leniency programs. A successful le-
niency program must be have both deterring
and detecting function, i.e. it prevents the for-
mation of cartels as well as reveals the cartels
by eliciting information from cartels members.
The factor which plays a crucial role in weigh-
ing the interests of remaining in the cartel vs.
reporting the cartel is the seriousness of pos-
sible penalties, ranging from administrative
fines to criminal sanctions including imprison-
ment. [7] Some countries like the U.S. operate
not only corporate liability for competition in-
fringements but also individual liability which
is generally regarded as a powerful motivator
to encourage early cooperation with the com-
petition authorities.

Spagnolo identifies three major effects of a
successful leniency program: Firstly, it pro-
tects the applicant from fines, or alternatively
reduces fines below the expected level if the
applicant does not report first or prior to au-
thority’s reveal of the cartel. Secondly, the
ideal leniency program brings the “protection
from punishment” effect which follows the
“carrot and stick” penalizing strategies as well
as stricter punishment for repeated offenders.
Thirdly, leniency should also feature the deter-
rence effect causing that the illegal agreement
appears more risky, increasing the likelihood
of “breakdown in trust” and considering the
strategic risk if to abstain from collusion or to
join a cartel together with a likely cheater. [3,
p.148]

In addition to sanctions, there are three key
features which make the leniency program suc-
cessful: Certainty and transparency, attractive-
ness and competition authority with sufficient
competencies and clear procedures.

Necessary conditions for an effective le-
niency program include:

(a) Anti-cartel enforcement is sufficiently
active for cartel members to believe that there
is a significant risk of being detected and pun-
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ished if they do not apply for leniency;

(b) Penalties imposed on cartelists who do
not apply for leniency are significant, and pre-
dictable to a degree. The penalty imposed on
the first applicant is much less than that im-
posed on later applicants;

(c) The leniency program is sufficiently
transparent and predictable to enable poten-
tial applicants to predict how they would be
treated;

(d) To attract international cartelists, the
leniency program protects information suffi-
ciently for the applicant to be no more exposed
than non-applicants to proceedings elsewhere.
[4]

Different leniency programs operate on one
of the following systems of sanctions: Admin-
istrative and dual combining administrative
and criminal sanctions. Some countries pe-
nalize only undertakings, others include also
individuals. The most common sanctions are
fines, imprisonment and a ban of trade.

The most common sanctions for antitrust in-
fringements are fines which can be of admin-
istrative or criminal nature. In various coun-
tries fines can be imposed against enterprises
or against natural persons. The fixing of the
fine must be substantially high to create the de-
terrence effect to lead a rational cartel member
to defect from any collusive or illegal agree-
ment. Generally, the fines for competition
law infringers are augmenting, for example in
France the fines doubled in 2001. Interestingly
enough, the increases in fines tend to follow
major legislation changes.

In order to make the leniency program suc-
cessful, the criteria for setting fines must be
clearly identified in public and legally binding
documents and therefore, easily predictable by
leniency applicants. However, determining the
fixing of fine is a very complex process, taking
into account many different criteria, for exam-
ple length of participation in the cartel or the
seriousness of the competition infringement.
Countries differ in their regulation of the fix-
ing of fines: They can be defined by percentage
of last year’s turnover of the undertaking, by a
maximum amount or by combination of both.

As mentioned, the leniency program estab-
lished in US and EC in the different times and
of course, they have unique and different char-
acteristics, so key differences between US and
EC Leniency Programs:

- Privilege. In the US (unlike the EC) le-
niency applications to the Antitrust Division
are privileged under the US law. Although the
Commission has stated it would not disclose
evidence to US courts, it may do so to a na-
tional court of any EC member state in connec-
tion with the application of Art. 81 of the EC
treaty.

- Automatic immunity. Granting the US
immunity from fines is automatic but in the
Community it is dependent on the value of the
submitted information.

- Fine reduction. The US, unlike the EC,
has not adopted clearly set guidelines which
would be transparent and provide affirmative
fine reduction commitments.

- Individual leniency. Given the fact the
individual liability for cartel infringements
exists under the US law, the American system
also includes individual leniency. In contrast
to that, the EC recognizes only the corporate
leniency granted by the Commission and there-
fore, no individual leniency for managers or
other employees.

- Ringleader. Although the language dif-
fers in determining the exact involvement of
the ringleader, the US leniency is open only to
a ringleader who was not the sole instigator or
the sole leader of the illegal activity.

- Perception of importance. The US soci-
ety realizes more the importance of competi-
tion law for everyday life. 83 % of Americans
perceive the antitrust policy as important com-
pared to only 10 % in the UK. [1, p.27]

- Quantity. Partly because of higher
awareness of competition law in the American
market, leniency applicants in the US come
forward at three times the rate of companies in
Europe. [2, p.563]
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edilmosi vo arasdirilmasinda inkisaf etmis
Olkolordo genis yayilmis “Leniency (Glizost)”
Proqrami xiisusi ohomiyyats malikdir. Bu pro-
qram gizli kartel sdvdslogsmasinin qarsisinin

alinmasi, acilmasi, naticosinin aradan qaldiril-
mas1 maqgsadi ilo vaxtinda bu hiiquq pozuntusu
haqqinda roqabot orqanina lazimi malumat ver-
mis homin kartelin istirakg¢is1 olan sirkotlors
miinasibatdo coza totbiq edilorkon giizostlorin
edilmosini nozordos tutur.

Pesrome

KJHO‘-IGBLIG CcJIoBa: AHTUMOHOIIOJIBHOC
IIpaBo, KaprTelb, IIporpaMma CMATYE€HUI
OTBCTCTBCHHOCTH, HGO6XO,Z[I/IMBI€ yCJIOBI/II/I,

CUCTCMA CaHKHHfI, OCHOBHBIC OTIHNYHUA.

[Iupoko pacnpocTpaHeHHass B Pa3BUTHIX
cTpaHax nporpamma “Leniency” (mporpamma
CMATYEHHS] OTBETCTBEHHOCTH) UMeeT ocoboe
3HauUeHHE B OOHApyXEHHE M paccleJOBaHHE
TOPU30HTAIBHBIX COTJIAICHUHN MIIN KapTEIHBIX
CHENOK,  KOTOpblEé  MELIAlT  pPa3BUTHIO
SKOHOMMKHM. [Iporpamma npenocTaBisieT MaHC
CMSITYEHUS] OTBETCTBEHHOCTH YyYaCTHHUKaAM
KOTOpPBIE JAIOT HEOOXOoAuMble MHPOpPMAIUHU O
TalHBIX KapTeJsX.
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he main function of Juvenile Proba-
tion is to provide supervision to youth
under the jurisdiction of the court and
ensure that youth on probation com-
ply with all court orders. Juvenile Probation offi-
cers have the ability, through the investigation pro-
cess, to identify the services and supports a young
person and his/her family may need. The probation
officer is then in the unique position of being able
to make whatever referrals are appropriate to meet
these needs, including referrals for mentoring. In
addition to serving as a sanction for adjudicated
youth, Juvenile Probation may be used as a way
of diverting status and first-time juvenile offenders
from the court system. Direction, guidance and re-
habilitation services are provided to youth on pro-
bation and their families in an effort to encourage
and support behavior considered to be appropriate
by the court and the community. Rehabilitative ser-
vices are provided by the probation officer(s) and/
or community-based providers. This service pro-
vides information to judges, monitor court ordered
conditions and services for children and their fam-
ilies to increase the chances of successful rehabili-
tation of juveniles
It is stated in Recommendation CM/Rec
(2010) 1 of the Committee of Ministers to
member states on the Council of Europe pro-
bation rules that, while probation is not easy
to define simply or precisely, it is a familiar
term understood widely and internationally to
refer to arrangements for the supervision of of-
fenders in the community and to the organisa-
tions (probation agencies, probation services)
responsible for this work. In many countries,
the statutory supervision of offenders in the
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community is the main characteristic of pro-
bation. Probation also denotes conditionality:
if people offend again or fail to comply with
specified conditions, they may be taken back
to court and be liable for punishment.
Possible Challenges Facing Youth Involved
with Juvenile Probation The overarching goal
of mentoring youth in the juvenile justice sys-
tem is to build and strengthen youth assets.
When dealing with youth in this setting, one
should be cognizant of potential challenges:

Individual

Conduct disorders (authorityconflict/rebel-
lious/stubborn/disruptive/antisocial)

General delinquency involvement, mental
health issues (including substance abuse), un-
met medical and dental needs

Family

Mental disorders/antisocial parents, family
history of problem behavior/criminal involve-
ment

Family poverty/low family socioeconomic
status, family violence (child maltreatment,
partner violence, conflict)

Parental use of physical punishment/harsh
and/or erratic discipline practices

Poor parental supervision (control, monitor-
ing, and child management)

Poor parent-child relations or communica-
tion, family stress, parent criminality

School

Poor school attendance, poor school perfor-
mance; academic failure and learning disorders

Most often the term “probation” is used in
connection with the activity on execution of
punishments alternative to imprisonment, pen-




ELSA AZERBAIJAN LAW REVIEW

alties that convicts serve in society. Probation
is regarded as a criminal supervision.

Community service is one type of exercising
probation. For the first time community ser-
vice were introduced in Switzerland in 1971,
was originally a punishment prescribed only
juvenile offenders between the ages of 7 to 18
years. Later in the Swiss community service
were appointed as the main punishment to mi-
nors. Among the Scandinavian countries first
community service as a form of criminal pun-
ishment imposed Denmark (in 1982) and Nor-
way (in 1984). Since 1990, this type of pun-
ishment began to be used in Finland, and since
1991 - in Sweden. In Denmark, Sweden and
Finland community service were introduced
gradually, first as an experiment in several ar-
eas, and then - after a serious assessment of
the implications of - throughout the country. It
is important to note that in Sweden this kind of
punishment in the first 8 years of experimental
appointed only offenders aged up to 21 years.
The experience of the Nordic countries in the
field of probation services is rather widely dis-
tributed. At the same time, these countries pay
special attention to the problem of juvenile
delinquency and the social protection of child-
hood. Introduction of punishments alternative
to imprisonment in the criminal punishment
system, due to the fact that the deprivation of
liberty has proven to be ineffective in terms of
the impact on the correction of prisoners and
prevention of new crimes.

State Probation Service - a govern-
ment agency that takes care of public safety,
by working with people who are serving a
criminal punishment is not in custody and in
the community (suspended sentences, forced
labor), and helping ex-prisoners reintegrate
into society. The main directions of work of
the probation service is the development and
organization of criminal sanctions policy exe-
cutable in the community and helping people
after his release from prison institutions.

In Latvia, October 7, 2003 the Cabi-
net of Ministers approved a regulation on the
Office of the State Probation Service, and in
December 2003 the Seimas adopted the Law
“On the State Probation Service”, which es-
tablished the principles of probation, func-
tions and competence of the State Probation
Service. To achieve these goals, and effective
use of public resources Probation Service of

Latvia in the activity determines the levels of
risk and the needs of the offender and orga-
nizes measures to reduce the opportunity to
commit new offenses.

State Probation Service of Latvia:

-It provides pre-trial reports to the court and
prosecutors

-Provides assistance to persons released from
imprisonment institutions

-Develop and implement programs of social
behavior correction supervised entities

-Coordinates the course of the execution of
punishment to persons sentenced to forced la-
bor

-It provides execution of public works of ju-
venile offenders.

Manages the reconciliation process with the
help of a mediator between the victim and the
victims of a crime

Pre-trial report - that is, information which
is characterized by customer probation, the
probation officer prepares a report to the em-
ployee upon request of the court or the prose-
cutor. Pre-trial report prepared in deciding on a
preventive measure, of the punishment, as well
as the prison administration shall prepare ma-
terials for trial on early conditional release a
person from punishment, and the person falls
under the supervision (probation).

Program correction of social behavior - one
of the tasks of the State Probation Service. Af-
ter the judge ruled the verdict, according to
which the sentenced person is not associated
with deprivation of liberty and be served in the
community, such person is obliged to appear
before the probation service. An employee of
the service has a number of programs that are
implemented by local authorities or public ser-
vices are provided by the organization (these
services are paid by the state). These programs
sent to the convicted person to serve his sen-
tence in the community.

Reconciliation with the help of a mediator
- Probation Service implements a reconcilia-
tion with the help of a mediator, the role of
mediator may exercise probation workers and
specially trained volunteers and the probation
service itself is developing a program of train-
ing workers to perform this function.

In Estonia, the Probation Service (probation
supervision) is integrated into the judicial sys-
tem. Probation Officers (the criminal Super-
vision) are integrated into the departments of

pyal
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probation supervision, which functions as part
of almost all the courts Ist instance. Criminal
Supervision Department submits to the presid-
ing judge, who carries out the general direction
and control. Departments usually have units
that are designed to ensure the availability of
on-site services. Estonian probation service
specially set up for the application of penal-
ties, alternatives to imprisonment.

Functions of probation service in Estonia:

- gives to the prosecutor and the court a pre-
trial report (report, report) about the identifi-
cation of the accused or defendant, containing
the summary of personal characteristics of the
accused or defendant and his social position
data as well as the conclusion of the test period
and the choice imposed on condemned duties;
pre-trial report includes facts of the biography
of the accused or defendant and socio-psycho-
logical prognosis;

- on the basis of a court decision realizes
the execution of prisoners of punishments ap-
pointed by the court, not connected with isola-
tion from society.

Probation Inspector (probation supervision)
monitors the performance of the duties speci-
fied in the court sentence, helps supervised and
advises him in the performance of these duties
and assists, facilitates their social adaptation,
namely, for a trial period of supervised assisted
in finding places work, study and residence, as
well as in dealing with other personal prob-
lems. Also submits to the court the extraordi-
nary reports of supervised in cases where un-
der surveillance does not fulfill tasks assigned
to it by the court duties, commits crime during
the probation period or acts interfering with
the way to probation supervision, in this case
in the extraordinary report the probation super-
visor may raise the question before the Court
about the imposition of additional duties. The
task of the inspector of probation is to pro-
mote the improvement and stabilization of the
situation of the supervised in the community.
During probation supervision is carried out not
only control over the behavior and supervised
the execution of their duties by the court, but
also the measures on their social adaptation.
Probation inspector is working with organiza-
tions offering social assistance.

State and local government agencies are
required to provide employees of probation
(probation supervision) necessary for the per-
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formance of their duties in the field of assis-
tance to social security under surveillance. The
structure of the Probation Service (probation
supervision) is consist of psychologists who
provides the necessary advice to the employ-
ees of the service.

In Azerbaijan is preparing a law on probation
based on the experience of European countries.

Almost in all European countries as well as
in Canada and the United States the probation
service structure is required to have a special-
ization in the implementation of probation su-
pervision for juvenile offenders.

To sum up the purpose of testing (probation
supervision) is to contribute to the social adap-
tation of juvenile offenders under surveillance
and preventing them from committing further
offenses. It realized by using alternative pun-
ishments such as community services under
the supervision of probation officers. Today in
many developed countries probation service
created and realizes successfully.
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Xiilasa

Agar sozlor: yuvenal adliyys, probasiya,
vasitagi, cinayatkar, yetkinlik yasina ¢catma-
yan, probasiya xidmatinin omokdas1

Yetkinlik yasina catmayanlar barosindo
probasiyanin osas funksiyasi mohkomonin
yurisdiksiyasi altinda olan goncloro nozaroti
tomin etmak, vo gonclorin biitiin mohkoma
tapsiriqlarint  yerino yetirdiklorine omin
olmagdan ibarotdir. Yetkinlik yasina cat-
mayanlar barosindo probasiya xidmaotinin
omokdaglarinin gonclor vo onlarin ailslarine
istintaq prosesi vasitosi ilo lazim olan dostoyi
vo xidmoti gdstarmak solahiyyati var.

Pe3rome

KiroueBbie clioBa: IOBEHWIBHBIN IOCTHIIE,
UCIIBITaTEeNbHBIN CPOK, MOCPETHHUK,
NPECTYIHHUK, HECOBEPIICHHOJICTHUH,
pabOTHUK CITY>KOBI TpoOau

Oyukuueit  KOBeHalIbHOTO  YCIOBHOTO
OCBOOOXEHUST HA WCHBITATEIBHBIH CPOK
Mo JejlaM HECOBEPUICHHOJETHUX SBISETCS
oOecreyeHue Haja30pa u KOHTPOJIS
HaJ  MOJOAEXKbIO  TOA  IOPUCAUKIUEH
cyna u oOecredyeHue BBIIOJHEHUS BCEX
pacnopsiKeHUN cyda MOJIOJEXKbIO BO BpeMs
HUCIILITAaTEILHOTO CpoKa. CoTpynHuku
oTZieJNa Mo JejaM yCIOBHOTO OCBOOOXKICHUS
HECOBEPILICHHOJIETHUX HA HUCHBITATEIbHbIN

CpOK UMEHOT BO3MOXHOCTbH BBISIBJICHU AL
noTpeOHOCTE W  TOAAEPKKH  MOJIOIOTO
YeIoBeKa M ero/ee CeMbU, KOTOPBIE MOTYT
MOHAaT00UTHCS, MOCPEICTBOM npoiecca
paccienoBaHus.
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n the modern free market economic con-

ditions, property and property-related ob-

ligations are of great economic and social

importance. The fulfillment of the obli-
gations in good faith arising from contracts , first
of all, serve to the mutual lawful interests of par-
ties and the stability of the civil process. In today’s
world, contracts are common in everyday business
practice, they are at the heart of any modern soci-
ety. A contract is a legally binding and enforceable
contract between two or more parties. Each party
to the contract makes a promise to do something or
refrain from doing something in exchange for the
other party’s promise. Contracts take many differ-
ent forms and are used for many different reasons.
Through history, the use of contracts has developed
and now we find ourselves forming contracts on a
daily basis.

Frequently, a contracting party fails to ful-
fill or completely perform, the contract. With-
out remedies, contracts would no backbone
and therefore historically some form of remedy
would have always been available since the
creation of contracts.Every legal system has
developed its own unique contract law and all
legal systems have a means to resolve breach
of contract through a remedy. Therefore, reme-
dies have are needed as they ensure a contract
is fulfilled to what was agreed.

In general “breach” in relation to a contract
means a failure, without legal justification,
to perform an obligation under the contract
as required by the contract.[1] Failure of one
party to perform its duties in a lawful contract
renders the party liable for breach of contract.
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Breach of contract means a violation of law
or non-adherence to the terms of the contract.
Breaches of a contract are single, occurring at
a single point in time, or continuing breaches.
The contract may be either written or oral.The
party which suffers loss or damage as a result
of this breach may take action against the party
which is responsible for such loss.

The main types of breach of contract will be
minor, material, fundamental, and anticipatory.
[2] When one party has breached the contract,
the party who has performed is entitled to var-
ious remedies for the breach.

Azerbaijani contract law has developed a
range of remedial responses where a breach
of contract occurs. According to Article 448
of the Civil code of Azerbaijan Republic the
debtor shall be liable for all the events of non
-performance of the obligations, entering the
extent of his risks, if nothing otherwise is en-
visaged by this Code. The debtor shall be lia-
ble for every violation of the obligation (action
or failure to act). Any advance indemnification
for a fault, willful misconduct or gross care-
lessness, is prohibited.

According to Azerbaijani legislation non
-performance of the contractual obligation is
one of types of breach of contract which has
legal consequences. The Civil Code does not
contain a comprehensive concept of breach of
contract such as is recognized in Anglo-Amer-
ican Law. Nevertheless, it gives definition of
non-performance of contractual obligation
in Article 442 of Civil Code as non-perfor-
mance of obligation shall mean its violation or
improper performance (untimely performance,
performance with the breach of other terms
and conditions, certain defects in goods, works
and services, or performance with the violation




ELSA AZERBAIJAN LAW REVIEW

of the other terms of the obligation defined by
the subject matter of the obligation.

The innocent party may maintain a right of
action by claiming one or more of the reme-
dies. We will not associate any of the remedies
with any particular form of contract. Various
remedies exist in contract law. These include:

1) Damages

2) Restitutionary awards

3) Suspension of performance
4) Rescission

5) Specific performance

6) Injunctions

Specific performance is an equitable rem-
edy available at the discretion of the judge. It
is an order by the court requiring one party
to perform their contractual obligation. Whilst
it is often said that contracts are made to be
performed and parties should be held to their
contractual obligations, the courts are often
reluctant to order a party to unwillingly per-
form the contract and specific performance is
only available in limited circumstances. [3]

Specific performance grants the plaintiff
what he actually bargained for in the contract
rather than damages (pecuniary compensa-
tion for loss or injury incurred through the
unlawful conduct of another) for not receiv-
ing it; thus specific performance is an equita-
ble rather than legal remedy. By compelling
the parties to perform exactly what they had
agreed to perform, more complete and perfect
justice is achieved than by awarding damages
for a breach of contract.[4] In Common Law,
expectation damages are the default remedy.
specific performance is only awarded in cases
in which damages are deemed inadequate.[5]

The Azerbaijani language equivalent of
the term ‘specific performance’ is ‘“natu-
rada icra”and literally means ‘performance
in kind’. According to 450.2 of Civil code in
the event of non-performance of the obliga-
tion, compensation of the forfeit and losses for
the obligation thereof shall release the debtor
from performing the obligation in kind if noth-
ing otherwise is set forth in this Code or the
agreement.

Suspension of performance is one of the
remedies available. If one party has not per-
formed an obligation at the due time the other
party can withhold any performance, due at

the same time or later, which is the counter-
part of the performance which has not been re-
ceived. The contract is not brought to an end.
The situation where the remedy of suspension
of performance is useful is where the contract
contains obligations which are the counterpart
of each other but does not make either obli-
gation conditional on the performance of the
other.

Suspension of performance as a non-judicial
remedy is specified in the Civil Code of Azer-
baijan Republic. According to Article 441.2
in the event of failure of a party to perform
obligation envisaged by the contract, or in the
event of circumstances resulting in impractica-
bility of such performance within the set term,
the party being subject to mutual obligations
performance, may withhold performance of
its obligation or refusing a performance may
claim losses.

Rescission is a remedy whereby the ag-
grieved party brings the contract substantially
to an end. It is available in response to a repu-
diation or material breach but not in response
to a non-material breach. As far as possible,
each party must place the other party into the
position he was in before the contract was en-
tered into. In addition to being reserved in the
contract, the right to rescind can (and often
does) arise by operation of law as one of the
remedies the innocent party can elect when the
other party is in default of his contractual ob-
ligations. The contracting parties are obligated
to return the benefits received from the other
party without delay. Special problems occur
when the benefit to be returned consists of an
object which was damaged, destroyed, or lost
in some other way due to the fault of the con-
tracting party obligated to return it. If the right
of rescission was exercised on the basis of a
clause in the contract, then the party obligated
return the object is required to compensate the
rescinding party for all destruction, damage,
or losses which occurred since he received the
object; but, the former is entitled to reimburse-
ment for expenses he incurred in maintaining
1t.

The most common ground is restitution for
unjust enrichment. There are two elements:
some form of payment or transfer by the claim-
ant to the defendant coupled with some unjust
factor that vitiates the claimant’s intention. The
difference between restitution and compensa-

511
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tion lies in the manner in which the monetary
award is calculated. With restitution, the award
is calculated based on how much the defendant
gained from the violation. With compensation,
the amount is calculated based on how much
the plaintiff lost .

One of the more common remedies for a
breach of contract is a damages award. This
is monetary compensation that must be made
by the breaching party to compensate the other
party for losses and other expenses connected
with the breach.

Compensatory damages are those that are
meant to compensate the non-breaching party
for the breach. These include expectation dam-
ages and consequential damages. Expectation
damages are those that give the non-breach-
ing party the monetary funds that he or she
would have received had the contract been
performed. These damages are usually based
on the contract itself or the fair market value
of the subject matter of the contract. For exam-
ple, compensatory damages may be the amount
necessary for the non-breaching party to pur-
chase a substitute product that is equivalent to
the one contracted for. If the contract was for a
sale of goods, compensatory damages are usu-
ally the difference between the contract price
and the market value of the goods.

These damages also consist of the expenses
necessary to make the non-breaching party
whole after the breach, such as advertising
expenses to advertise the products that the
breaching party failed to pay for. However, the
non-breaching party generally has a duty to
mitigate his or her losses

Some civil law countries also allow non-pe-
cuniary damage to be claimed, which is known
as moral damage.Moral damages are damages
occurring from intangible injury to feelings,
honor, or moral principles, causing pain or suf-
fering.

Consequential damages are those damages
that reimburse the innocent party for indirect
costs that resulted from the breach. They of-
ten result from special circumstances that are
involved in the contract that may not be or-
dinarily predictable. For example, an innocent
party may ask to be reimbursed for the loss of
business profits that derived from not having
access to the necessary materials to produce a
product for a third party. In order for the in-
nocent party to receive these damages, he or
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she must show that this loss was reasonably
foreseeable to both parties when they wrote the
contract and the loss was a direct result of the
breach.This requires the breaching party to pay
the non-breaching party an amount that puts
the non-breaching party in the same position
they would have been in if the contract was
performed.

Courts can force the breaching party to make
a payment as a punishment for the breach of
contract so called punitive damages. Punitive
damages are meant to punish a guilty party in
order to prevent that party or others from en-
gaging in similar conduct in the future. How-
ever, punitive damages usually require a stron-
ger intent than is necessary in standard breach
of contract claims. For example, to be awarded
punitive damages, a plaintiff may have to show
that the breaching party acted in a malicious
or fraudulent matter. Some states specifically
prohibit plaintiffs from recovering punitive
damages on the breach of contract claims.

The main distinction between the award of
punitive damages under the Civil Law and the
Common Law is that under Civil Law punitive
damages may only be considered when specif-
ically set out in applicable legislation. Under
the Common Law, the court has a discretion
to award punitive damages where it finds that
the award of compensatory damages will not
serve as a sufficient deterrence and that the
defendant’s actions must be further punished.
Punitive damages and disgorgement stand in
contrast to damages that are compensatory.

Compensatory damages measure what the
plaintiff has lost through the defendant’s breach
of contract. Punishment and disgorgement, in
contrast, focus on the defendant: punishment
on the outrageousness of the defendant’s act,
and disgorgement on what the defendant has
gained through the wrong. This contrast be-
tween compensation on the one hand and pun-
ishment and disgorgement on the other means
that the latter two cannot be considered in iso-
lation from the function and possible inade-
quacies of the former.[6]

In some contracts, specific damages are pre-
determined. These damages are called liqui-
dated damages. They are typically part of con-
tracts where it would be difficult to determine
the actual amount that a party was damaged due
to a breach, such as a breach of a contract not
to compete. The parties agree, at the time they
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make the contract, that if one party breaches
the contract, the breachlng party should pay
a specified sum. Thus, this is an amount writ-
ten in the contract. Such a clause will be en-
forceable by the courts only in so far as it is a
genuine pre-estimate of loss. If it is a genuine
pre-estimate it is known as a liquidated dam-
ages clause. If however, the amount specified
in the contract is not a genuine pre-estimate
but is aimed at deterring a breach of contract
or punishing the party in breach, this is known
as a penalty clause which is not enforceable.
Nominal damage is a minimal amount pro-
vided to the non-breaching party if that party
won the case but did not financially lose much.

Damages for breach of contract are available
under Azerbaijan Law in accordance with sev-
eral Articles. The debtor, which does not per-
form its obligation, shall be subject to compen-
sate damages caused to the creditor . Damages
shall be determined in accordance with the
rules, envisaged by Article 21 hereof. Accord-
ing to the Article damages are the expenses,
incurred or to be incurred by which a person,
whose right has been violated, incurred or will
incur to restore the violated right or damage to
his property (tangible loss) as well as profits,
which the person would have earned under or-
dinary conditions of civil relationships, if his
rights have not been breached (lost profits).
Damages have two classes. The first refers to
damages actually suffered from reliance and
the second refers to one of the parties ‘expec-
tation’ loss according to Article 21

The right to damages is always available
when a contract has been breached. The aim of
damages is to compensate a party for the loss
which he has suffered as a result of a breach.
As stipulated in Article 454.1 it is allowed to
limit the right for a claim for complete com-
pensation of losses under certain obligations
and under obligations relating to certain types
of activity (limited liability).

In the event of determination of a forfeit for
non-performance or improper performance of
the obligation, a forfeit of the deficient part of
the damage shall be compensated.

According to Article 450.2 in the event of
non-performance of the obligation, compensa-
tion of the forfeit and losses for the obligation
thereof shall release the debtor from perform-
ing the obligation in kind, if nothing otherwise
is set forth in this Code or the agreement.

Importantly, according to Article 458, dam-
ages will be reduced if one of the parties is to
blame for the defendant’s breach of contract.
Nevertheless in the event of determination of
a limited liability for the non-performance or
improper performance of the obligation, the
damage not reaching the amount of the for-
feit, or exceeding the forfeit, or being sub-
ject to payment instead of the forfeit, can be
withheld to the extent determined by the lim-
itation.As stated in Article 458 “if the credi-
tor’s negligence has contributed to cause the
damage, the compensation is reduced accord-
ing to the seriousness of the negligence” This
therefore, means a party cannot claim damages
for breaches of contract brought about by their
own fault, or for losses which they could and
should have avoided.

According to Article 451 creditor may per-
form the contract obligation at the expense of
the debtor by may assigning the obligation per-
formance to third parties, for a reasonable pay-
ment and within a reasonable time, or perform
it on his own, and demand from the debtor
all the compensation of the necessary expenses
and other losses incurred. For example, if an
individual is building a house and the brick
layer does not complete the building of a wall,
the innocent party through performance can
request someone else to complete the work ac-
cording to Article 451 and then claim for dam-
ages.

Remedies for breach of monetary obligations
are specially stipulated in Civil law. According
to Article 449 under the name of liability for
non-performance of the monetary obligations
In the event someone’s monetary funds are uti-
lized and are illegally not returned, or in the
event of any evasion from return thereof or
other delays of repayment thereof, or ground-
less acquisition or accumulation of funds, in-
terest is due payable on the amounts of such
funds. The amount of interest shall be deter-
mined by the Central Bank of Azerbaijan Re-
public.

Summary-Due to the aggressive growth in
the field of technology, the parties entering
into commercial transactions are more cau-
tious than ever, thus making the parties delib-
erate even on the minute details or specifica-
tions so as they can best secure their interest.
Therefore, contents of a contract have become
highly detailed and elaborate. Particularly, as
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“Even when laws have been written
whn, they ought not always to
unaltered”

a measure of safeguarding, securing and pro-
tecting their respective interests in an event of
the breach of the terms of the contract, parties
generally negotiate and agree upon the various
remedies that the injured party can invoke to
mitigate and compensate for the losses it may
suffer on account of such breach. Therefore,
with regard to liquidated damages and penal-
ties, the primary conclusions of the court ap-
pear to be that liquidated damages should be
regarded as reasonable compensation, while
penalties should not. Further, it also appears to
have concluded that in case of a penalty, dam-
ages will have to be proved.
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here are a few different legal reme-
dies a party may consider when an-
other party has allegedly breached its
contractual obligation, including law-
suits and arbitration. One of remedies for breach of
contract is specific performance. How is a right to
specific performance of a contract used by parties?
Despite longstanding scholarly interest in the topic,
this question has been largely left unexplored.
This article presents a qualitative study of parties
involved in specific performance litigation. It in-
vestigates how parties choose between remedies,
whether they negotiate after judgment for specific
performance, whether specific performance is im-
plemented, and the difficulties involved in its im-
plementation
As is generally known, one of the more com-
mon remedies for a breach of contract is a
damages award. This is monetary compensa-
tion that must be made by the breaching party
to compensate the other party for losses and
other expenses connected with the breach. But
sometimes a monetary remedy doesn’t quite
make the plaintiff whole, which is the goal of
any civil remedy. Courts can order defendants
in contract disputes to actually perform the
contractual duties as originally agreed if it is
determined that money alone cannot resolve
the issue. This is called specific performance.
Specific performance is a central contractual
remedy but, in Anglo-American law, generally
is subordinate to damages. The familiar rule is
that courts will not award specific performance
when damages provide adequate relief. [1]
Specific performance is a specialized remedy
used by courts when no other remedy (such as

money) will adequately compensate the other
party. If a legal remedy will put the injured
party in the position he or she would have en-
joyed had the contract been fully performed,
then the court will use that option instead. The
most common reason courts grant specific per-
formance is that the subject of the contract
is unique, when it’s not merely a matter of
money or where the true amount of damages
is unclear. When a contract is for the sale of
a unique property, for instance, mere money
damages may not remedy the purchaser’s sit-
uation.

Specific performance is an extraordinary
equitable remedy that compels a party to exe-
cute a contract according to the precise terms
agreed upon or to execute it substantially so
that, under the circumstances, justice will be
done between the parties. Specific performance
grants the plaintiff what he actually bargained
for in the contract rather than damages for not
receiving it; thus specific performance is an
equitable rather than legal remedy. By compel-
ling the parties to perform exactly what they
had agreed to perform, more complete and per-
fect justice is achieved than by awarding dam-
ages for a breach of contract. [12 ]

Specific performance can be granted only
by a court in the exercise of its equity pow-
ers, subsequent to a determination of whether
a valid contract that can be enforced exists and
an evaluation of the relief sought. As a general
rule, specific performance is applied in breach
of contract actions where monetary damages
are inadequate, primarily where the contract
involves land or other personal property.Dam-
ages for the breach of a contract for the sale of
ordinary personal property are, in most cases,
readily ascertainable and recoverable so that
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specific performance will not be granted.[ 12 ]

The remedy of specific performance pre-
supposes the existence of a valid contract be-
tween the parties to the controversy. The terms
of the contract must be definite and certain.
This is significant because equity cannot be
expected to enforce either an invalid contract
or one that is so vague in its terms that equity
cannot determine exactly what it must order
each party to perform. It would be unjust for a
court to compel the performance of a contract
according to ambiguous terms interpreted by
the court, since the court might erroneously
order what the parties never intended or con-
templated.[12 ]

Specific performance is ordered only on eq-
uitable grounds in view of all the conditions
surrounding the particular case. The determin-
ing factor is whether, in equity and good con-
science, the court should specifically enforce
the contract because the legal remedy of mon-
etary damages would inadequately compen-
sate the plaintiff for the loss.

An important advantage to this remedy is
that, since it is an order of an equity court,
it is supported by the enforcement power of
that court. If the defendant refuses to obey that
order, she can be cited for criminal Contempt
and even imprisoned. These enforcement pow-
ers are one of the principal reasons why plain-
tiffs seek specific performance of contracts.

As noted, the traditional common law rule
is that specific performance is available only
when damages are inadequate. The rule is an
instance of the more general principle that eq-
uitable relief—specific performance being an
equitable remedy is awarded only when the
legal remedy is inadequate.[ 2 ] This leaves
open the question of when damages are “inad-
equate.” This condition occurs when damages
are difficult to quantify—for example during
the sale of a business with no ready market
value, or when the breach would prevent the
non-breaching party from performing a con-
tract with a third party—as when the non
-breaching party is under a contractual obliga-
tion to resell the specific property in question
and has no realistic ability to obtain the goods
elsewhere. Damages can also be inadequate
when the plaintiff has a particular use for the
property which cannot be fully compensated
by a damage award based on market value.
Courts may in their discretion conclude that

damages are inadequate in other settings as
well.[ 2]

Section 52(1) of English Sale of Goods Act
(1979) limits application of specific perfor-
mance to the cases of “ascertained” goods,
which are “clearly identified and agreed at
the time of contract” formation. In any case
discretion of application is with the court, in-
cluding situations where a buyer is put in hard-
ship, which means there is no legal certainty
for the plaintiff applying for the remedy. If
the goods are considered to be unascertained,
equitable remedy as specific performance can-
not be awarded, as established by the leading
case. In another case the opposite decision is
reached, where in case of selling non-specific
goods court has granted specific performance,
considering the state of the market. Tradition-
ally specific performance was considered as
remedy claimed by the buyer only, but practice
established right of the seller to demand accep-
tance of delivery and compensation of losses
alongside. Specific performance is the most
accurate method of achieving the compensa-
tion goal of contract remedies because it gives
the promisee the precise performance that he
purchased.[3]

US Uniform Commercial Codell8 (UCC)
distinguishes the agreement as bargain of the
parties from the contract as total legal obliga-
tion between the parties, resulting from agree-
ment.[13] Under Sec. 52(1) of UK Sales of
Goods Act 1979 court may at own discretion
in plaintiff’s action for breach of contract to
deliver specific or ascertained goods (by judg-
ment or decree) award specific performance
without giving the defendant the option of re-
taining the goods on payment of damages.[11]

Under §2-716 UCC specific performance
can be affected by the court where the goods
are unique or in other proper circumstances;
additionally court may order payment of the
price, damages or other relief as my deem just.
A buyer has right to receive identified goods,
if he is unable to find substitute or under the
reasonable circumstances such effort is not
justified. Doctrine of specific performance is
expounded by three subsidiary rules: 1) dam-
ages presumed inadequate when the subject
of the contract is unique and 2) in respect of
real property; 3) prevention of specific perfor-
mance in respect of services of personal nature
or causing undue judicial supervision. Current
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general opinion expresses that specific perfor-
mance is awarded more often, than conven-
tional policy prescribes.

American legal doctrine of specific perfor-
mance is divided into three mainstreams:

1) considering that specific performance
should be granted routinely;

2) it should be more restricted (efficient
breach theory);

3) it should be awarded, unless a special
moral, policy or practical reason prevents is in
a certain group of cases, or if a “virtual” per-
formance is available.

Major reasons in favor of specific perfor-
mance are:

1) it is the best way to ensure indifference
principle;

2) implementation of the bargain principle;

3) stimulates efficient information exchange.
A promise is a manifestation of intention to act
or refrain from acting in a specified way, so
made as to justify a promisee in understanding
that a commitment has been made.§17 (1) the
formation of a contract requires a bargain in
which there is a manifestation of mutual assent
to the exchange and a consideration.

Objections against specific performance are:
1) pitfalls of enforcement process (from po-

sition of society specific performance is very
intrusive and coercive and inherent of judicial
error risk);

2) opportunism of a promisee: (I) the latter
decides should she sue for damages or per-
formance; (II) undermining the mitigation of
damages rule; (III) a seller, demanding specific
performance or damages, is indifferent which
remedy to apply, whereas a buyer can choose:
to sue for damages only, which would be cal-
culated at the time of breach or to sue for spe-
cific performance along with damages, which
would be calculated at the time of award.

A promise is entitled to sue for damages in
conjunction with specific performance. Suit
for damages can be decided by the jury trial,
while specific performance by a single judge.
Therefore a promisor will be placed in unequal
procedural position by not having option to
choose.[3]

Temporary injunction can be granted fast,
but suit for specific performance can take long
time. Duty of promisee to mitigate damages re-

duces social costs, but she can be awarded this
remedy even without mitigation. Specific per-
formance will involve significant social cost,
because a breaching buyer values the seller’s
performance less than the cost of production,
by continuing performance a seller increases
buyer’s costs without own benefit (seller cov-
ers his lost profit irrespective of performance,
but buyer’s damages will increase), 2) cover
damages are easier to prove; 3) minimizes so-
cial and private costs; 4) circumvent disadvan-
tages of traditional specific enforcement.

This cover principle of Common law is anal-
ogous to the principle of surrogate perfor-
mance in Civil law. We can see a good exam-
ple of similarities of the end result, achieved
in different legal doctrines; it also more pre-
cisely reflects practical aspect of the contract
law in relation to current world economy. If to
take a closer look on more recent instruments
of International codification, we can see dif-
ferent ways of how divergence of specific per-
formance in Civil and Common law doctrines
was overcome.

Arguments in Favor of the Traditional Rule
will be reviewed as follows. Several justifica-
tions can be imagined for the Anglo-American
rule, at least as a default principle that most
contracting parties would prefer: 1. Damages,
it is said, are generally a more efficient rem-
edy because they permit either party to engage
in efficient breaches of contract—that is, to
breach the contract results from the inability to
procure at any price the goods necessary to as-
sure the successful operation of a plant) when
the social value of breaching exceeds the social
cost. If one party will gain more from breach-
ing than the other will lose from the breach,
then the first party can breach the contract and
pay the second party damages equal to the lat-
ter’s lost profits. The first party is better off
as a result of the breach and the second is no
worse off; society as a whole is a beneficiary.
[2]

Specific performance, on the other hand,
does not promote efficient breaches in the same
way. Because under specific performance the
non-breaching party can compel the breach-
ing party to perform its obligations under
the contract, the social value of the breach is
lost. Settlement bargaining will overcome this
problem if transactions costs are low enough
the breaching party can pay the non-breaching
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party some amount larger than the breaching
party’s damages but lower than the breaching
party’s profit from breach, leaving both parties
better off and generating the socially efficient
allocation of resources. But sometimes costs
of transactions—such as strategic behavior of
the parties, miscalculations, emotional factors,
or simply a lack of time to bargain—can pre-
vent the parties from engaging in this sort of
value-enhancing deal. In such cases, society
can be worse off under specific performance
than under damages.[3]

2. The rule preferring damages over specific
performance might limit the parties’ ability
to extract unfair consideration during settle-
ment negotiations. Suppose that the plaintiff’s
damages from breach are $100,000 but per-
forming the contract would cost the defendant
$200,000. If it is presumed that the plaintiff’s
purpose in entering the contract is only to ob-
tain the profits expected from the defendant’s
performance, rather than to also obtain extra
profits after breach, then the injunctive rem-
edy would allow the plaintiff to obtain up to
$100,000 in unbargained-for compensation
from the defendant as the price for settling the
suit. The rule limiting specific performance to
cases where damages are inadequate polices
against this sort of opportunism. At the same
time, the rule may also limit the defendant’s
ability to behave opportunistically in some set-
tings. Suppose that the contract is one for per-
sonal services. If the preferred remedy were
injunctive relief, then the defendant could sat-
isfy its obligation by performing the services
in question. But since relations between the
parties have broken down at this point, the
defendant can elect to shirk on performance
in order to reduce its costs of complying with
the judgment. The Anglo-American rule pro-
tects plaintiffs against this risk by preferring a
monetary remedy thus allowing the plaintiff to
find another service provider to carry out the
contract obligations.

3. The rule favoring contract damages over
specific performance could be seen to police
against destructive behaviors by litigants who
are so emotionally involved in the litigation
that they seek specific performance for rea-
sons of spite—not to benefit themselves, but
rather to harm their adversaries.

—I'58]

4. The rule could be seen as enhancing the
defendant’s right to jury trial, since it estab-
lishes a preference for damages (which trigger
a jury trial) over injunctive relief (generally
adjudicated by the court).

5. The rule might conserve on judicial re-
sources to the extent that the burden on courts
of ascertaining the correct measure of damages
is lower than the burden of policing the defen-
dant’s performance of the contract.

6. The rule might be justified as a tie-
breaker: since some remedy must be awarded,
and it would not be appropriate to award both,
courts need a principle for deciding which one
to award. The Anglo-American rule (in the-
ory) partitions the remedy into two mutually
exclusive categories: cases where damages are
adequate, in which case money is the exclusive
remedy; and cases where damages are not ade-
quate, in which case specific performance is
the exclusive remedy.

7. The rule might be justified simply because
it would be too disruptive to change it, given
that millions of contracts are written under the
assumption that the rule will govern their en-
forcement.

8. A preference for damages over specific
performance might be justified from a moral
point of view. The damages remedy, for exam-
ple, could be conceived of not as an option to
breach a promise, but rather as an alternative
form of performing a contractual obligation;
in this view, the morally problematic idea of
the law rewarding people for breaking prom-
ises disappears because no promise is broken.
[2] Backing this interpretation is the idea that
because people in contractual relationships im-
plicitly promise to act in a way that maximizes
their joint welfare, the law does not unduly in-
terfere with autonomy when it permits a party
to an incomplete contract to avoid performance
by paying damages. [4] Meanwhile, an order to
pay damages can be seen as less intrusive on
the liberty of the breaching party than an order
requiring that party to perform the contract.[5]

The foregoing arguments support the rule
favoring contract damages over specific per-
formance. On the other hand other consider-
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ations so-called Arguments against the Tradi-
tional Rule suggest that specific performance
ought to be the favored remedy, or at least that
the law ought to favor neither remedy, leaving
the non-breaching party with the option about
which to seek in a given case. These arguments
include the following:

1. Specific performance might be preferred
if courts frequently make errors as to the mea-
sure of contract damages.[6] The rule favoring
contract damages takes this consideration into
account, to a degree, by recognizing that un-
certainty in the estimation of damages is one
reason to conclude that the damages remedy is
inadequate.

The problem is particularly acute if courts err
systematically in measuring damages.[7] If the
error bias is systematic and low, the result will
increase the frequency of inefficient breaches
because parties who are deciding whether to
breach their promises anticipate that they will
not have to pay full compensatory damages if
they do breach. Especially if the inefficiencies
of holding parties to inefficient terms are often
corrected in settlement bargaining, the factor
of judicial error may favor specific perfor-
mance over damages.

2. Specific performance may enhance ef-
ficiency to the extent that it respects and en-
forces the ex ante agreement of the parties.[§]

If at the time of contract the parties have
superior information, or superior analytical
skills, than courts can bring to bear in ex post
breach of contract litigation, then other things
equal it could be more efficient to require the
parties to perform their obligations.[3]

3. Specific performance may also enhance
efficiency by providing nonbreaching parties
with the power to decide what remedy is pref-
erable once a breach has occurred. This avoids
the need to expend time and effort to anticipate
what the situation may be at the time of con-
tracting. For example, an indenture contract
may provide that, in the event of default, the
indenture trustee may enforce rights by any
method the trustee chooses “whether for the
specific enforcement of any covenant or agree-
ment in this Indenture or in aid of the exercise
of any power granted herein, or to enforce any
other proper remedy or legal or equitable right

vested in the Indenture Trustee by this Inden-
ture or by law.”[2]

4. Specific performance might be prefera-
ble from a moral point of view.[9] If we accept
the ethical premise that people ought to keep
their promises, then it would seem that the law
should hold the breaching to his promise. The
non-breaching party did not promise to pay the
breaching party damages; he promised to per-
form the contract as agreed. Thus, according to
this argument, the courts ought to award spe-
cific performance as a matter of course, unless
good reasons are presented to prefer the dam-
ages remedy.[6]

5. Specific performance might be preferred
on the ground that it rewards and enforces the
socially valuable investments that contracting
parties make in their relationship with one an-
other. If people could casually walk away from
contractual commitments simply by paying
money, they and their counterparties have less
of an incentive to invest in the relationship in
the first place—much as Donald Trump may
find it easier to terminate a marriage when he
has an iron-clad prenuptial agreement in place
which allows him to exit in exchange for some
specified monetary compensation.

6. Specific performance might be preferred
because it honors and encourages norms of fi-
delity and trust in commercial settings. If one
believes that these social norms are inherently
valuable, and believes further that the damages
rule encourages the breakdown of these norms
by validating the commodificaiton of commer-
cial relationships, then perhaps specific perfor-
mance should be preferred because it enhances
norms of social solidarity.

7. Perhaps specific performance should be
preferred because the preference for damages
favors sophisticated parties, who are better
able to determine whether to perform or breach
and pay damages. If the law in general should
avoid favoring more sophisticated parties, then
perhaps it should prefer specific performance
to damages when the contract is breached.[10]

The compensation goal of contract law can

be achieved by requiring the promisor to pay
damages or by requiring the promisor to ren-
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der the promised performance. Under current
law, a promisee is entitled to a damage award
as of right but the court retains discretion to
decide whether specific performance should be
granted. Because specific performance is a su-
perior method for achieving the compensation
goal, promisees should be able to obtain spe-
cific performance on request

Setting aside qualifications, the conclusion
for breach of contracts to produce goods is that
parties would tend to prefer the remedy of dam-
ages, essentially because of the problems that
would be created under specific performance
if production costs were high. In contrast, par-
ties would often favor the remedy of specific
performance for breach of contracts to con-
vey property, in part because there can be no
problems with production cost when property
already exists. The conclusions reached shed
light on the choices made between damages
and specific performance under AngloAmeri-
can and under civil law systems, and they also
suggest the desirability of certain changes in
our legal doctrine.[1]

Specific performance is denied when a con-
tract’s terms are too uncertain, even though the
uncertainty might not defeat a damage action
If the contract’s meaning is unclear, a court
would have difficulty in framing a specific
performance decree, but would also have dif-
ficulty in making a damage award. Thus if a
contract is not too uncertain to enforce at law,
it should be enforceable in equity. This justifi-
cation is unsatisfactory, however, because the
liberty interest distinction between conveying
property or performing services and paying
money is obscure. tempting to create forms of
contractual specific performance such as liqui-
dated damage clauses.
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he basic document providing the legal

framework of EU-Azerbaijan rela-

tions is Partnership and Cooperation

Agreement (PCA), which was signed
in 1996 and entered into force at the beginning of
July 1999. The cooperation based on this document
is focused to the areas of political dialogue, in-
vestment, trade, economic, cultural and legislative
cooperation. Migration issues are reflected in the
framework of this cooperation as well. On the basis
of PCA the Member States of European Union and
the Republic of Azerbaijan have agreed to cooper-
ate in order to prevent and control illegal immigra-
tion. To this end the parties agree to readmit their
nationals illegally present on the territory of each
other, upon request of respective State and without
further formalities. Furthermore the Republic of
Azerbaijan agrees to the obligation upon request of
appropriate Member State for readmission of na-
tionals of other countries and stateless persons who
have arrived on the territory of any such Member
State from the Republic of Azerbaijan or who have
arrived on the territory of Azerbaijan from any such
Member State.

Upon the willingness of EU to extend its co-
operation with Azerbaijan beyond PCA, there
was taken a decision by European Council in
2004 to incorporate the countries of Southern
Caucasus into the framework of the European
Neighborhood Policy (ENP). In the context of
European Neighborhood Policy, the EU devel-
oped an Action Plan together with Azerbaijan,
which reflects the specifity of the country and
at the same time contains concrete actions and

goals to be achieved in the short term. In 2006
in Brussels the five-year ENP Action Plan for
Azerbaijan was adopted. In the ENP Azerbai-
jan Action Plan there is enshrined the neces-
sity to develop the cooperation on migration
issues. One of the goals of such cooperation is
to ensure adoption and proper implementation
of the State Migration Program based on the
State Migration Policy Concept, to exchange
of information and best practices on transit mi-
gration and asylum issues (entry and stay, in-
tegration, Eurodac system, temporary protec-
tion, reception conditions for asylum seekers,
detention of illegal migrants) and so on. ENP
Action plan includes also statements facilitat-
ing the movement of persons such as exchange
of views on visa issues, cooperation to improve
security of travel documents and visa in con-
formity with international standards. The Ac-
tion Plan provides development of modern and
efficient asylum/protection system in line with
international standards that is self-sustaining
and that offers integration opportunities for
those who qualify.

The other important legal framework for EU
-Azerbaijan cooperation is Eastern Partner-
ship, which is a joint initiative involving the
EU, its Member states and 6 Eastern partners
including Azerbaijan. Mobility and people-
to-people contact is one of four Eastern Part-
nership main priority areas. In the context of
Eastern Partnership in November 2013 EU and
Azerbaijan signed the Visa Facilitation Agree-
ment and in February 2014 the Readmission
Agreement, both of which entered into force
in September 2014. In 2013 there was signed
the Mobility Partnership between European
Union and Azerbaijan. According to the Mo-
bility Partnership, the parties shall cooperate
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with the purpose of better managing legal and
labour migration within the limits and compe-
tences of respective Signature and taking into
account their labour market and socio-eco-
nomic situation. The further cooperation and
dialogue is important in order to inform the
potential migrants on opportunities of labour
migration and the requirements for legal stay;
to develop legal framework relating to employ-
ment conditions for migrants with taking into
account competences, interests, needs and dif-
ferent labour market situations in Azerbaijan
and EU Member States; to provide informa-
tion on migration p011c1es and job opportuni-
ties in Azerbaijan and in the European Union.

Adopting of such agreements of bilateral
cooperation is aimed at preventing the illegal
migration and combating with it more effec-
tively and paying special attention to security
of rights of persons readmitted to the territory
of an appropriate State.
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Xiilasa
Acar sozlor: miqrasiya, omok miqrasiyasi,

Torofdasliq vo ©mokdasliq Sazisi, Avropa Qo-
nsuluq Siyasati Sorq Torofdasligi.

Miqrasiya moasalslari, o cimlodon omok mi-
qrasiyasi, Avropa Ittlfaql vo Azorbaycan Res-
publikasinin emakdashgl sahasindo olan asas
hiiquqi sonodlordo 6z oksini tapmisdir. Azor-
baycan Respublikasi (AR) va Avropa lttifaq:
(AI) miinasibotlorinin tomolini Torofdasliq va
omokdasliq Sazisi (TOS) toskil edir. Bu sonad
22 aprel 1996-c1 ildo Liiksemburqda imzalan-
mis vo 1999-cu il iyulun 1-do qilivvoys min-
misdir. Azorbaycan Respublikasinin Avropa
Qonsuluq Siyasotino (AQS) daxil edilmasi ilo
bagli gotnama AB torafindon 14 iyun 2004-cii
il tarixinds qabul edilmisdir.

Sorq Torofdasligi Avropa Birliyinin 6nomli
layihalorindandir ki, osas mogsadi Al vo Azor-
baycan da daxil olmaqla alt1 Postsovet 0lkasi
arasinda inteqrasiya olaqolorini inkisaf et-
dirmokdir. Layiha Avropa Qonsuluq Siyase-
tinin bir ndv regional (Sorq) dl¢iisii hesab ol-
unur.

Pesrome

KnroueBble cnoBa: Mwurpauus, TpyaoBas
murpauusi, CoriameHue o TMapTHEPCTBE U
corpynHuuectBe, EBpomneiickas Ilomutuka
CocexnctBa, Bocrounoe IlapTHepcTBO.
Bomnpocel  perynupoBaHus MUTIpalUud, B

TOM 4HCJ€ TpYyIOBOM MUIpalMH, HAXOAAT
CBOE€ OTPaKEHUE B OCHOBHBIX HOPHUIUYECKUX
JOKyMEHTax B  cdepe  COTpyAHHYECTBa
EBpomneiickoro Coro3a u A3sepOailiiKaHCKOM
Pecny6nuku. OyHIaMEHTOM
B3aUMOOTHOILIEHU I A3zep0OaiimxaHckoit
Pecny6nuku (AP) u EBpocorosa (EC) sBnsieTcs
CornanieHue o napTHEPCTBE U COTPYIHUYECTBE
(CIIC). DToTr nokymeHT ObLT moamucan 22
anpenst 1996 roga B JlriokcemOypre u BCTyNIHII
B cuny 1 urona 1999 ropa. IlocranoBinenue o
BkiItoueHun AP B EBpomnelickylo MOJUTHKY
cocencrra (EIIC) 6bumo npunsto EC 14 utons
2004 rona.

Bocrounoe  mapTHEPCTBO IPOEKT
EBpomneiickoro cor3a, UMEKIIUNA OCHOBHOU
3aBJICHHOM 11€JbI0 Pa3BUTHE HHTETPALIMOHHBIX
cBasel EBpocoro3za ¢ mIeCTbIO CTpaHaMH
oeBmiero CCCP, Bxmwouas A3sepOaiimxad.
[Ipoext paccmaTpuBaercsi Kak CBOEro poja
pEeruoHaIbHOE (BocTOUHOE) u3MepeHue
€BPONEHCKON NMOJUTUKHU COCENCTBA.

_Igol
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his article is about the general struc-

ture of petroleum ownership and regu-

lation in Azerbaijan, and it is prepared

inspired and on the basis of experience
of professional lawyers from the best law firms in
Azerbaijan.

Azerbaijan has created one of the most stable
oil and gas regimes in the world. In 1994, the
very first offshore Production Sharing Agree-
ment (hereinafter the “PSA”) in Azerbaijan was
signed for the Azeri-Chirag-Guneshli oilfields.
In other countries, special laws regulate PSA
contracts or the overall oil and gas industry,
thus defining the legal conditions that PSAs
must follow within the country’s existing legal
framework.

1. REGULATORY BODIES

1.1. There is no independent public regula-
tor for the oil and gas sector. Nevertheless, the
Ministry of Energy and the State Oil Company
of Azerbaijan Republic (hereinafter the “SO-
CAR?”) carry out the functions of the regulator.

The Ministry of Energy of the Republic of
Azerbaijan operates energy transactions in ac-
cordance with its Regulations approved by the
Decree No. 575 of the President of the Repub-
lic of Azerbaijan and other relevant laws and
presidential acts. The Ministry of Energy must
supervise, and is entitled to issue special per-
mits for exploration, exploitation, production,
processing, storage, transportation, distribu-
tion and use of energy materials and products,
including oil and natural gas. The Ministry
of Energy is the central executive authority,
which exercises state policy and regulation in
the area of energy.

SOCAR is actively engaged in literally all

energy-related transactions as an implement-
ing institution. Unlike the Ministry of Energy,
which acts as a high-level regulator, SOCAR is
the “commercial arm” of the State, having the
prime responsibility, and possessing the requi-
site resources, to supervise and implement the
projects in the energy sector. Acting as a sole
representative of the government, SOCAR’s
main objective is the implementation of explo-
ration, discovery, preparation and development
of both on- and offshore oil and gas fields, the
transportation, processing and sale of oil, gas,
condensate and products obtained from them,
the stable and sustainable satisfaction of con-
sumers’ demand for energy resources and pro-
vision of other works and services.

1.2. Other regulatory authorities:

Ministry of Emergency Situations has author-
ity for ensuring technical safety at potentially
hazardous oil and gas operations. It issues li-
cences for certain activities in the oil and gas
industry, in particular for the installation and
operation of natural gas facilities and the con-
struction of drilling facilities.

Ministry of the Labour and Social Protection
of Population has the general responsibility of
ensuring compliance with the requirements re-
garding the health and protection of labour by
employers engaged in oil and gas activities.

Ministry of Ecology and Natural Resources
supervised the compliance of oil and gas activ-
ities with environmental regulations and stan-
dards.

2. LAWS AND REGULATIONS
2.1. The legal system of Azerbaijan is based

on a civil law system and, therefore, the coun-
try’s law is codified. There is, however, no
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unified petroleum law regulating the oil and
gas industry. Instead, the petroleum industry
is governed by various laws enacted by the
Parliament, as well as miscellancous decrees,
rules and regulations passed by the President,
the Cabinet of Ministers, the Ministry of En-
ergy and other relevant government bodies.

Main laws on the development, use and dis-
posal of energy sources, including oil and gas,
are:

1. Law on Use of Energy Resources dated
30 May 1996 (hereinafter the “Energy Re-
sources Law”);

2. Law on Energy dated 24 November
1998 (hereinafter the “Energy Law”);

3. Law on Subsoil dated 13 February 1998
(hereinafter the “Subsoil Law”); and

4. Law on Gas Supply dated 30 June 1998.

Most provisions of the Energy Resources
Law are of declaratory nature — they do not
contain specific requirements with respect to
the development of reservoirs. In particular,
the Energy Law proclaims the government’s
intention to achieve the efficient use of natu-
ral resources. The Energy Law contains more
specific provisions, and governs “energy con-
tracts”. The agreements on exploration, devel-
opment and use of natural resources, such as
oil and gas, are considered energy contracts.
Under the Energy Law, energy contracts are
awarded on competitive basis or as a result of
negotiations.

The Subsoil Law defines “subsoil” as part of
the land, which is located below the surface
and consists of, among other things, natural
and energy resources (such as oil and gas).
Any natural resources below the surface of
land belong to the government of Azerbaijan.
The Subsoil Law defines “use” of subsoil. In
particular, extraction of mineral resources is
considered the use of subsoil. In order to use
subsoil a legal or natural person must obtain a
license from the government. The Subsoil Law
allows for allocation of subsoil through nego-
tiations with the government, although the law
does not set out the procedure in more detail.

2.2. Two basic regulatory regimes apply
to oil and gas exploration and production in
Azerbaijan:

. Regulatory regime established under
the Law on Energy and implemented through
energy contracts;

. Ad hoc regime established by specific

PSAs.

Taking into consideration above-mentioned,
under the Energy Law, the right to extract and
develop energy resources may be granted ac-
cording to ‘energy contracts’. The Energy Law
regulates the exploration, extraction, distribu-
tion, transportation and storage of oil and gas
in Azerbaijan. To engage in these activities, in-
dividuals and legal entities must obtain a spe-
cial permit and enter into an energy contract
with the Ministry of Energy or SOCAR. These
contracts are in essence services contracts exe-
cuted between the contractor and the Ministry
of Energy or SOCAR.

The most common method of granting rights
to develop oil and gas fields is by means of
individually negotiated PSA. Approximately
25 PSAs have been signed during the last 20
years. It should be noted that Azerbaijan does
not have a dedicated law governing PSAs. The
Subsoil Law and the Energy Law are not suf-
ficiently comprehensive to enable the regula-
tion of most PSAs. Therefore, PSAs are usu-
ally negotiated and agreed separately. PSAs
are entered into between number of large and
multinational energy companies. Azerbai-
jan participates in oil and gas related PSAs
through SOCAR. Most PSAs contain provi-
sions governing in detail, among other things,
each party’s interest (or share) in the project,
the procedure for exploration of oil and gas
reserves, formation of decision-making com-
mittees, procedure and criteria for making
decisions in those committees, formation and
functioning of operating companies. Besides
regulating these contractual matters, PSAs also
regulate issues of taxation of proceeds from oil
and gas operations in the context of PSAs as
well as import and exports of products. PSAs
also regulate other matters that are normally
within the ambit of regulations of general ap-
plication.

3. RIGHTS TO OIL AND GAS

On the one hand, PSAs function both as the
enabling commercial concession granting the
subsoil use rights and as a rather comprehen-
sive set of rules regulating almost all aspects
of petroleum extraction and development. On
the other hand, the Subsoil Law and the Energy
Law set out separate rules on subsoil licensing.
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Under the Subsoil Law, the right to engage
in subsoil exploration and extraction activities
may be granted pursuant to a special permit (li-
cence) to Azerbaijani citizens and entities as
well as to foreign individuals and legal enti-
ties. No person or legal entity may engage in
oil exploration or production without a licence.
Licences are awarded by tender, auction or, in
exceptional cases, negotiation. Tenders may be
open or closed, and licences under the Subsoil
Law are available to foreign investors in the
areas of exploration or production or both.

Rights under an energy contract must be
registered with the Ministry of Energy. Con-
tractors must also obtain special permits for
engaging in energy activities (including the
exploration, development and production of
oil and gas).

4. TAX REGIME

The tax regimes provided under specific
PSAs are specific to each project and differ
from the general tax regime. Generally, PSA
tax regimes provide for:

. Fixed withholding income tax rates.

. Exemption from VAT.

. Simplified reporting and accounting
procedures.

As arule, PSAs provide total exemption from
a number of taxes. Pursuant to the Azeri-Chi-
rag-Guneshli PSA, for example, all foreign oil
companies (hereinafter the “FOC”) are entitled
to full and complete exemption from all taxes
(existing or future) in respect of their hydrocar-
bon activities except for the flat profit tax. In
addition, FOCs are entitled to repatriate their
profits freely outside Azerbaijan without pay-
ment of any branch remittance tax on profit,
interest, fees or charges with respect to any
debt, royalty, lease payment or management
fee. In other words, the flat profit tax of 25%
fully satisfies FOCs’ tax liability in respect of
their hydrocarbon activity under the PSA.

Similarly, FOCs engaged in hydrocarbon
activity under the PSAs are also exempt with
credit (0% rate) from VAT on all: (1) goods,
works, and services supplied to or by them, (2)
their exports of petroleum, and (3) imports of
goods, works and services acquired by them.

REFERENCES:

1. Chambers and Partners, Azerbaijan
Law and Practice; contributed by Ekvita LLC,
author Ilgar Mehti;

2. Practical Law, Global Guide 2015/2016,
Energy and Natural Resources, Oil and Gas
regulation in Azerbaijan; contributed by Baker
& McKenzie- CIS Limited, author: Kamil Val-
iyev and Rena Eminova;

3.  Remells Law Firm, Oil and Gas Sum-
mary 2014.

Xiilasa

Bu mogqalodo Azarbaycan Respublikasinda
enerji oamoliyyatlart ilo bagli miinasibatlor,
bu miinasibatlori tonzimlayan orqanlar, enerji
omoliyyatlar1 rejimi vo s. 6z oksini tapmigdir.
Mogqalads, hamginin, enerji miiqavilslori, ha-
silatin pay bdlgiisli vo digor miiqavilalar, eyni
zamanda, enerji oamoliyyatlart ilo mosgul ol-
magq {i¢iin lisenziyalar, bu mugaviloalorlo bagh
xilisusi vergi siyasoti hagqinda mslumatlar da
yer almigdir.

Pe3ome

B naHHOW cTaTbe HaAILIO CBOE OTpPAXKEHUE
OTHOWIEHHUS, CBSI3aHHBIE C JHEPrETUYECKUMH
CIleJIKaMHU, OpraHbl PETYJIUPYIOLIHE JaHHbBIE

OTHOILIECHUH, PEKUMBI SHEPreTU4eCKUX
TpaH3akuuii W T.I. B AsepOailmxaHckoi
Pecnybnuke. 31mech Takke HMEET MECTO

uHpopManus 00 SHEpreTUUYeCcKX KOHTpaKTax,
COIIAIICHUAX O paszjelie NPOAYKIIUHU U APYTUX
KOHTpaKTax, B TOM 4YHUCJIE O JHUIEH3UAX IJIs
3aHATHUS DHEPTreTUUECKON JeATEIbHOCThIO, a
TaKKe O CIEIHaJIbHOM HAJIOTOBOU MOJIHUTHKE B
OTHOILIEHUH JaHHBIX KOHTPAKTOB.
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Transnational Petroleum
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Ithough the world tries to change their

energy resources from hydrocarbons

to alternative energy resources which

are more harmless and cheaper, it is
obvious from statistical information that the world's
need for hydrocarbons will last during the next de-
cades. For example, according to the BP Statistical
Review of World Energy for June 2015, consump-
tion increased for all fuels, reaching record levels
for every fuel type except nuclear power; produc-
tion increased for all fuels except coal. Total world
proved oil reserves reached 1700.1 billion barrels
at the end of 2014, sufficient to meet 52.5 years
of global production. Over the past decade, global
proved reserves have increased by 24%, or more
than 330 billion barrels. World proven natural gas
reserves at end-2014 stood at 187.1 trillion cubic
metres (tcm), sufficient to meet 54.1 years of global
production. Proved reserves grew by 0.3% relative
to end-2013. Growth in Russia (+0.4 tcm), Azerbai-
jan (+0.3 tcm) and the US (+0.2 tcm) accounted for
all of the gross increase in global proved reserves
in 2014. Iran (34.0 tcm) and Russia (32.6 tcm) hold
the largest proved reserves. For this reason, dislo-
cations in global supply and demand for hydrocar-
bons are becoming increasingly significant, thereby
the petroleum transportation is also becoming of a
great importance.

Transportation and storage in the oil and gas
industry is the movement of crude oil from the
oil fields (where oil has been discovered) to
petroleum refineries (where the oil is further
processed) to storage areas, where the petro-
leum products are stored for distribution and
emergency reserves. In its raw state, petroleum
is transported rail cars, trucks, tanker vessels,
barges and through pipelines. What method
is used to move this oil really depends on the
amount they are moving and where they are

moving it to. Once the oil has been refined and
separated from natural gas, pipelines transport
the oil to another carrier or directly to a refin-
ery. Petroleum products then travel from the
refinery to market by tanker, truck, railroad
car, or more pipelines. However, crude oil is
transported by two primary modes: tankers,
which travel interregional water routes, and
pipelines where most of the oil moves through
for at least part of the route:

Marine oil tankers can transport petroleum
all around the world. These vessels are used
because they can carry a lot of fuel, so the
amount it costs per barrel to move this oil is
very cheap. These tankers are also really the
only way to move crude oil across the oceans.
Usually the larger tankers are used to transport
this fuel on a global scale, taking fuel from one
continent to the other. There are various types
of tankers: oil tanker, parcel tanker (chemi-
cal vessels), combination carrier (designed to
carry oil or solid cargoes in bulk), and barges .

Barges. Another method of bulk liquid trans-
portation is barges. Barges, which can carry on
average about 15,000 barrels of oil, are primar-
ily used on rivers and canals. For example, two
barges were designed for grounding and float-
ing operations in the Caspian Sea.

Railcars are another way to move crude oil
across a landmass. The oil is loaded into the
railcars, and are moved by a diesel train across
the rails to the refinery or the trains planned
destination. Trains can carry a mass amount of
this oil by using of multiple tank cars. Though
each rail car holds a lot less oil than a large
marine tanker vessel, when multiple are used
a lot of oil can be transported. Railcars are a
common way to move this fuel a long distance
to areas where they do not have pipelines set
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up.
Tank trucks are used a lot like rail cars are,
but they usually transport refined fuel to a fuel
station, like a gas station. Trucks are usually
used to carry smaller capacities of oil short
distances. Like railcars these trucks can carry
a whole bunch of different forms of this pe-
troleum, but they do not really carry the pe-
troleum in its crude oil form because it would
take a lot of trucks to deliver the volume of
crude that the refineries demand.

Pipelines are used to transport oil from the
wells to refineries and storage facilities. Pipe-
lines are viewed as the most cost efficient way
to move oil on land. First the oil is collected
at the wellhead, or some area where the oil is
stored. From the wellhead it is pumped across
the land through a pipe, and is discharged at its
destination which typically is a refinery. Pipe-
lines offer the most efficient mode of trans-
porting this oil across a land mass.

In the last few years, there has been a marked
increase in both interest and need for interstate
or cross-border pipelines for hydrocarbons.
This has been characterized by various fac-
tors, including the emergence of new energy
markets and the wider policy objective of se-
curity of energy supply.

However, a prospective transnational pipe-
line project for the transportation of oil or gas
raises a multitude of complex political, com-
mercial, fiscal, environmental, technical and
legal issues. The complexity of these issues
frequently poses an unnecessary barrier to the
realization of a much needed energy pipeline
project. For instance, there is the issue of indi-
vidual states with different political and eco-
nomic interests, each with its own separate
jurisdiction. There is also the issue of various
entities, both public and private, taking part in
the project. Furthermore, transnational pipe-
line projects are normally financed by both
private and public financial institutions which
require certain guarantees regarding the eco-
nomic feasibility and the ultimate legal secu-
rity of the prospective project.

Although all parties concerned may be genu-
inely interested in seeing a particular transna-
tional pipeline project succeed, conflicting in-
terests and the lack of compromise over some
of the complex issues involved could result in
long delays, enormous expense and even the
failure of the project.

The international legal regime applicable
to these transboundary pipelines is develop-
ing quickly to match the commercial practice.
There are a number of existing international
legal norms and treaties that deal with issues
related to transboundary pipelines. Many of
these sources of law arise from general public
international law sources, and so are often not
known to general commercial lawyers.

There are two basic models under public in-
ternational law that can be used as the frame-
work for a transboundary pipeline project: the
Interconnector model and the Unified Project
model. Which one is chosen can have signifi-
cant legal implications for political and busi-
ness relationships of the States and commer-
cial players involved in such a project.

The Interconnector model is really two sep-
arate pipelines that are joined together at the
common boundary between two States. Each
State retains separate and distinct sovereignty
over that part of the pipeline that lies within its
territory. National laws on taxation, employ-
ment, health and safety and so on are applied
separately by each country on “its” part of the
pipeline. An analogy would be a highway that
started in one country and continued into an-
other country. The two interconnected pipe-
lines are usually (but not necessarily) built by
two separate entities. There is no requirement
for an interstate agreement for an Interconnec-
tor model pipeline, although the commercial
execution of such a project will be greatly sim-
plified by a properly crafted agreement. The
legal regime applicable will be the national
laws of the relevant States, and any coordina-
tion can be accomplished by way of a host gov-
ernment agreement.

The Unified Project model is a true interna-
tional pipeline. It is a single pipeline that strad-
dles one or more boundaries. One single legal
regime is created between the relevant States
that applies to the entire length of the pipeline
and all coordination problems (such as a com-
mon fiscal, safety and employment regime) are
resolved by way of an IGA. This model has
many other advantages for commercial actors
and governments in simplifying the rules to be
applied to the construction and maintenance of
the pipeline.

The most significant difference between the
two models revolves around the issue of na-
tional jurisdiction over the pipeline. In the
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Interconnector model, there must be a prior
agreement as to the location of the common
boundary. Without that agreement, the delinea-
tion of sovereignty by virtue of control over a
segment of the pipeline will in practice preju-
dice the territorial claims of the countries con-
cerned. By way of contrast, the Unified Project
model enables countries to by-pass sovereignty
issues and isolate territorial and boundary dis-
putes, without prejudicing a State’s territorial
or boundary claims. Because, the Intercon-
nector model requires the two governments to
agree on a physical separation of the pipeline
into two national sectors, over which their sep-
arate national sovereignty and control would
be exercised, to our knowledge, this model has
never been used in situations where a pipeline
would be required to traverse disputed terri-
tory.

Mostly as a result of the growing awareness
from industry players of the relevance of public
international law to their international business
activities, and transboundary pipelines in par-
ticular, the past five years or so have witnessed
an increase in the use of interstate agreements
to facilitate pipeline projects regardless of the
particular model used. In some instances, it
may be possible to rely on the same interna-
tional law principles that are applied to joint
development zones.

If to sum up, whilst there are many and dif-
ferent types of petroleum transportation means,
pipelines are the cheapest and most secure
mean of transport. But, it is importand both for
sovereign states and private companies which
are investors to negotiate all legal aspects in
this regard by means for agreements. This will
ensure security of this long term transborder
relations.

REFERENCES:
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6. transmilli cinayot hiiququ ixtisasinin
magistri

7.  Obilhasonli Somra Nuraddin qiz1

Xiilasa

Mogqalade hazirda diinyanin oasas enerji
tochizati hesab olunan neft vo gaz mohsul-
larinin  beynoalxalq dasinma vasitslorinden,
xususilo transmilli boru komorlorinden bahs
edilir. Maqalonin asas miizakiro predmeti kimi
transmilli boru komarlarinin hiiquqi aspektlari,
hiiquqi rejimlori vo s. bu kimi mosalalor ¢ixis
edir.

Pe3rome
B CTaTbe TOBOPUTCS 0 cpeacTBax
MEXKIYHapOIHBIX nepeBo3ok  HedTH u

HEe(PTENPOIYKTOB KOTOpPHIE HBIHE CUUTAIOTCS
OCHOBHBIM pECYpCOB JHEPIUM, B YAaCTHOCTHU
0  TpaHCHAIIMOHAJIBHBIX  TPYOONPOBOMIOB.
B cratpe Tak ke 0O0CYXHalOTCsS IMpPaBOBbIE

aCIIEKTBhI, I[IPaBOBLIE PEXHUMBI U JApyrue
CMCIKHBIC BOITPOCHI TpaHCHAIIMOHAJIbHBIX
TpyOOIpOBOIOB.
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n December 6, 1992, a large crowd

of Hindu Kar Sevaks (means ‘vol-

unteers’) entirely destroyed the 16th

-century Babri Masjid mosque in
Ajodhya, Uttar Pradesh, in the Northern India, in
an attempt to reclaim the land known as Ram Jan-
mabhoomi (the supposed birthplace of the Hindu
God Rama). This demolition, then led to several
clashes between Hindu and Muslim communities
in Northern India, causing the death of more than
2.000 people. Thus, Article 18 of the International
Covenant on Civil and Political Rights, adopted
on 16 December, 1966 by the United Nations, as
well as, its provisions about the rights to freedom
of thought, conscience and religion were strictly
infringed.

Actually, the situation was not as simple as it
was estimated; the subsequent occurrences dis-
played a great support to all those violations.
Media kept silence and did not spread any news
about the incidents, being under the pressure
of Indian government. The media showed its
absence again, when humanity needed them;
it seems, the Muslim community in Ajodhya,
perhaps, would have to be grateful to the press
for not being a main weapon against them.

An overall view of the problem

Today in this rapidly globalised world, public
and social media have penetrated through the
lives of individuals so deeply that sometimes it
is possible and much easier to get access to the
news which ‘violates’ one’s personality and
dignity by simply pressing a single button. The
term of “violation” is not coincidentally used,
because the media, while broadcasting the
news about a particular incident of violation
against a man, causes the second and harder
violation unconsciously. Some confidential in-

formation is being published in order to raise
the rate of press. What are the main mental or
moral reasons of this complicated issue? To
find a valid answer, we will have to descend
the steps downward the core of the problem.

The main sources

One of the sources of the problem is that hu-
man rights have completely been idealized, be-
cause it covers the nature of law, morality and
political philosophy. Media, in this case seems
weak, because it originates from the facts,
concerns ‘what happened’, ‘when it happened’
and ‘who did it’, regardless aforementioned
philosophical nature of rights. It should be
agreed that the conception of human rights for
the philosophers of the Renaissance in West-
ern Europe, namely John Locke, Jean-Jacques
Rousseau and Voltaire, on the one side, and
for the news reporters who sit at their desks
and type whatever they want, on the other side,
are different, mainly because the first side was
thinking, realizing what human rights meant.
If professional information portals, as a part
of media are judged, there are still problems
which need to be surmounted. Therefore, the
gist of the problem is a certain purpose of any
media. The reasons why media shows superfi-
cial attitude towards human rights should be
analyzed next.

Firstly, the majority of the news is consid-
ered as “the stories which people are interested
in”. Today the news which consists of viola-
tions against human rights is an “entertainment
object”. The greater interest is shown by the
people, the more commercial aims of media
are reached — presentation is always easier
for them in comparison with a good content.
The object of the violation that is entitled to
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respect their human rights remains humble
in this regard, media is careless about their
problems. Media is careless and strictly calm
at many times in the way it had a poor tone
when Graham Staines, along with his two sons
were burnt to death by a gang while sleep-
ing at his station wagon in Keonjhar district,
Odisha, India on 22 January, 1999 due to his
religious views. Surely, this case is also unfa-
miliar to most of society, because the media
did not spread the details and became satisfied
by covering up the crime. These cases also
prove that the interest of the oligarchy is still
a power to overwhelm human rights. We do
not talk merely about the violations in India
or about any religious views as a main object;
concept and condition might be different.

Secondly, today’s news lacks good informa-
tion. The articles which encompass legal ap-
proach are not approved; it is a pity, people
tend to read military and polticial news rather
than social and economic ones.

Finally, a legal approach to the problem
has to be analyzed more deeply, because hu-
man rights are a matter of law. Regarding
the judgement of European Court of Human
Rights in the case of Jersild v. Denmark - the
applicant was judged for his article which de-
scribed the racist attitudes of members of a
group of young people in Denmark, associated
with several humiliations against their dignity.
Interestingly enough, the European Court of
Human Rights showed an attitude likewise
supporting media because any news is a main
tool for media. But the Court also stressed that
media must not abuse their proxy and freedom
of thought spontaneously which can lead to vi-
olations against human rights. In other words,
while publishing any criminal and civil news
which encompass information about victims
and one’s property respectively, media, in gen-
eral, has to have enough intelligence to be able
to predict results. Legal norms put an obliga-
tion of not being infringed on media too, even
firstly on them. Because any press organiza-
tion plays a role of ‘bridge’ between the inci-
dents and people that they function as a body
of filtration in this regard. It means you can
easily get valid information about the number
of victims after a horrible natural disaster in
Haiti, for example, from reliable information
agencies, such as CNN International or BBC.
In the same way, it would simply be nonsense
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to claim that you violated human rights while
reading an article about raped person, includ-
ing several photos on an irresponsible website,
because the rights had been violated before by
the writer, therefore you are one of the next
innocent victims.

Inside the media

The relationship between reporter and editor
is also crucial. Reporters and editors are both
involved in deciding what stories are identi-
fied and selected and how they are covered.
An experienced editor is an impetus when
selecting news of high quality, correcting the
mistakes, especially being sensible about the
legal issues, human rights, avoiding any kind
of infringements. Today the news about human
rights is commonly presented in a very sim-
plified way by journalists. Such simplification
is associated with eliminations of some impor-
tant aspects of the incidents, crimes and geo-
graphical confinements in the certain area in
which the news can be efficient.

To the global context

Human rights institute is a global matter and
it needs each violation to be globalised around
the globe. Hypothetically, when a shepherd in
fabulous plateaus of New Zealand is a victim
of a violation and his basic human rights are
violated, the case has to be solved not only in
the restricted land of New Zealand or Oceania,
but in the world. The world has to be informed
about any violation against human rights, be-
cause a violation is always against humanity
too. Incidentally, the advancement of the lat-
est technologies creates great opportunities to
spread global news. Another tremendous prob-
lem is that media also tends to report the same
stories in a uniform way (which is called ‘herd
mentality’), thus it reduces critical thinking.
In many cases, media seems regardless to such
necessary and global news, even sometimes,
you cannot encounter key historical, social or
economical aspects of the incident when you
scan the news, because they are not thoroughly
analyzed or have already been omitted as a
result of some exterior pressure. In another
example, the armed members of Taliban in
Afghanistan treat the corpses of victims inhu-
manly, even by burning them. The reason why
they are doing this is to get an attention of the
media which is also conducted to their polit-
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“Laws made by common
consent must not be
trampled on by individuals”

-THOMAS JEFFERSON

ical goals. They, actually, reach their goal,
but what about the media in this case? What
is the current success rate of media in cases
of reflecting violations against sacred human
rights? If they are successful, how much is it
important for the humanity to get informed?
This is a matter of another dispute.

Today there has been another tendency that
a number of news agencies, particularly those
which belong to government, try to open up
the violations against human rights and claim
that they happen abroad. Supposedly, this
country is quite far off such violations, that is
a wrong strategy of the press in a certain coun-
try. Definitely, it is not. If human rights exist
everywhere, a violation might happen every
day in any circumstance, no country has been
insured from the infringements.

In conclusion, human rights and media are
different but mutually conducted phenomena
which need this relationship for their exis-
tence and protection. Media, firstly, have to
assist other plenipotentiary bodies to raise the
awareness about human rights in the society,
using various effective methods, secondly
they have to be carried out by professionals
of this realm, being fully operative when they
are reflecting the incidents like a mirror, es-
pecially they have to do it with human rights
sensibly and finally, they do not have to put
their blame on someone else for their mistakes
and they have to intensify legal approach in
every news, especially related with holy rules
of human rights law.
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oney laundering has increased in

scope and is believed to contrib-

ute to disruption of the financial

system and uphold drug trade,
trafficking of women and children for commercial
sex, weapon smuggling, and terrorist financing. It
is not only conducted by traditional criminals, but
is often assisted by corrupt financial institution offi-
cials. The expansion of finance capitalism allowed
for worldwide capital flows in a weakly regulated
financial system. Financial havens and electronic
payment technologies supporting anonymous cus-
tomer relations have in turn offered opportunities
to launder illicit proceeds without raising suspicion
from public authorities. [8]

Money laundering is defined as “the process-
ing of criminal proceeds in order to disguise
their illegal origin”. [3] Although it obviously
occurs outside normal economic statistics, the
IMF estimates the sums laundered each year to
be between two and five per cent of the global
Gross Domestic Product (Gilmore 1999:21).
By 1998 statistics this corresponds to sums
ranging between 800 billion and 2 trillion US
Dollars per year (Wechsler 2001:45). Money
laundering is not a new phenomenon, but it has
changed in the sense that it has increased in
scope. The expansion of finance capitalism al-
lows for world-wide capital flows in markets
with few regulatory restrictions, a situation that
can be exploited by actors involved in money
laundering. A few transactions can move vast
sums of money anywhere around the globe in
the time it takes to press a few computer keys.

The funds can then be concealed in financial
havens operating with strategies of secrecy and
anonymlty, preventing governments from trac-
ing dirty money.

Before going any deeper into the definition of
money laundering we need to define the term
illicit and illegal as well as evade and avoid.
Illicit is a complex term. It is defined by the
Shorter Oxford English Dictionary as meaning
“not allowed; improper; irregular; unlawful,
esp. not sanctioned by law, rule or custom. Ille-
gal is defined by the Webster.com “not allowed
by the law: not legal, not allowed by the rules
in a game”. There is therefore a difference be-
tween the true illegal operation and illicit one,
but they both give the operator benefits. In the
case illicit operation the benefit is most often
to avoid paying taxes. Evading taxis is illegal
by the definition of illegal and avoiding taxes
is tax planning. [5]

Money laundering is considered to be a pro-
cess by which criminals try to hide the origins
and ownership of their criminal activities. The
criminals try to disguise the source of their
income and wealth. This led that the general
belief of money laundering is one or all of the
following definitions. First definition is turn-
ing dirty money into clean money, the second
is that it’s washing drug money and the third
is that it is disguising criminal money. These
definitions miss the point, that money launder-
ing happens every time any transaction takes
place or relationship is formed which involves
any form of property or benefit, whether it is
tangible or intangible which is derived from
criminal activity [7] This differs from the three
definitions above by adding other objects than
money.

Organized crime operates among other busi-
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nesses, entrepreneurs and corporations. It is
actively attacking “normal” business and busi-
ness across the world. It’s not just the Mafia.
Today, organized crime comes at us from every
corner of the globe. For example FBI work to
cripple these national and transnational syndi-
cates the best they can. Using all the tools they
have got: undercover operations; confidential
sources; surveillance; intelligence analysis and
sharing; forensic accounting; multi-agency in-
vestigations; and the power of racketeering
statutes that help them take down entire en-
terprises. They cooperate closely with inter-
national partners—in some cases, swapping
personnel—to build cases and disrupt groups
with global ties. (Federal Bureau of Investi-
gation, FBI.) FBI defines organized crime as
any group having some manner of a formal-
ized structure and whose primary objective
is to obtain money through illegal activities.
Such groups maintain their position through
the use of actual or threatened violence, cor-
rupt public officials, graft, or extortion, and
generally have a significant impact on the peo-
ple in their locales, region, or the country as a
whole. In 2010 a former head of the UN Office
on Drugs and Crime (abbreviation UNCOD),
Antonio Maria Costa, told that criminals are
getting profits in the tens of billions of dollars.
He claims that countries are not cooperating
enough with each other and with the U.N. He
calls the criminal businesses “superpowers”.
They are well armed business organizations.
According to UNCOD’s report in 2010; Eu-
rope’s heroin market accounts for $ 20 billion,
counterfeit goods detected on Europe’s bor-
ders have a value over $ 10 billion per year.
Human trafficking for sexual exploitation in
Europe gives $ 3 billion and smuggling of mi-
grant workers to the USA and Europe brings
$ 7 billion per year. [6] Costa also expresses
his concern that not only the economic is in
danger, but since the criminals today can in-
fluence elections, politicians and military,
the can gain power. It is not only a problem
of developing nations. The illicit flows head
north. The world’s biggest economies like G8
and the BRIC countries are the biggest markets
for illicit trade. This chapter is mainly about
organized crime groups. There are others that
also are, by the definition, doing crimes like
tax evasion, but not considered as organized
crime groups. They are more or less normal

businesses. These kinds of cases are covered
here later in other chapters. Drug business also
seems to be an interest by others than orga-
nized crime.

Global organizations. As mentioned in the
chapter one, the criminal organizations origin
from different parts of the world and they have
a long history. The Chinese Triads has about
100,000 members. Japanese Yakuza organiza-
tion is estimated to have also around 100,000
members and a turnover around $ 90 billion
per year. This means that they are Japan’s big-
gest individual business. They have big busi-
nesses in Japan for property and loan fraud
with prostitution, debt collection and extortion
rackets. Mexico has its Los Zetas which is a
half military based group. There was in 2008
6 290 murders and 70-90 daily kidnappings in
Mexico. The organization give work for 150
000 persons. About 300 000 persons make
their living by producing marihuana. That puts
Mexico the runner up after Afghanistan. The
system is like an army. They work as soldiers,
hit men, drug dealers and other members. The
phenomenon has taken its place in the Mexican
economy and it seems to be there for good. The
corruption and poor politics causes an overall
degradation. During the last years about 60
000 arrests have been performed. The phenom-
enon is still going strong. It has achieved such
a huge social and an economical meaning, that
it hardly can be wiped away just like that. The
common moral degradation and the corruption
of the political and public sector of the whole
Mexican governmental area, make the phe-
nomenon strong there. Both the governing and
opposition parties have got tangled in illegal
acts. Many parties openly support and plead
the drug dealers’ cases as well as the police
forces and the judicial system. The Mexican
organized crime group Golfo reminds the Ital-
ian groups’ early stage. The organizations are
complicated networks, mafia wars and varying
alliances in order to gain power and control.
Relations with the economy and business elite
is similar with the Italian mafia groups. The
Mexican organized crime groups arrange their
own representatives into mayors and conveners
in the same way as was done in Italy by Mafia.
In Mexico they started by smuggling alcohol
to U.S during the prohibition in the 1930s. In
the 1970s they switched over to drugs like the
Cosa Nostra did in U.S. Los Zetas is directed
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by Heriberto Lazcano and Ezequiel Cardenas,
who is the brother of a famous Golfo group’s
leader Osiel Cardenas’s brother. The Sinaloa
Carte ( includes Pacific Cartel, Guzman-Loera
Cartel) is according to the United States Intel-
ligence Community Mexico’s most powerful
organized crime group and “the most powerful
drug trafficking organization in the world”. Ac-
cording to the U.S Attorney General, the Sina-
loa Cartel is responsible for importing into the
United States and there distributing 200 tons
of cocaine and large amounts of heroin during
1990 and 2008. One of the group’s bosses stated
in Chicago trial that the U.S agencies made an
agreement that the American authorities would
close an eye on the cartel’s trafficking in ex-
change for information on the operations of
enemy cartels. Los Angeles Times wrote that
weapons were purchased on behalf of the pow-
erful cartel by undercover informants work-
ing for the FBI and the DEA (abbreviation of
U.S Drug Federal agency). Washington Times
tells that the CIA is involved with the Sinaloa
Cartel. There is blood flowing in Mexico. The
drug wars are most violent and photos taken
are unpleasant to look at. The transnational
drug trade is worth up to $400 billion a year
and accounts for about 8 % of all international
trade. The American government is not willing
to prosecute the largest banks in the world for
transferring and washing billions of dollars of
this blood stained money. There will be more
about this in chapter 9.5 about the HSBC bank.
The Colombian cartels are highly organized,
well equipped and financed. The US Govern-
ment has reported that these international drug
organizations have built powerful financial,
transportation, intelligence and communica-
tions empires that challenge many small gov-
ernments. The Cali cartel is said to be worth $
206 billion. Brothers Gilberto and Miguel Ro-
driguez are the leaders of it and were sentenced
to 10 years’ imprisonment in 1997. They still
run their operations; even during they were in
prison. Salvatore Mancuso leads the Autode-
fensas Unidas de Colombia (AUC) half mili-
tary group. Mancuso roots from Italy Salerno
Sapri. AUC fights against the leftist guerilla
movement FARC and at the same time orga-
nizes cocaine transfer network. Mancuso was
handed over to US in 2008. In the jungles in
Columbia they have many airfields, which are
not inspected. Mancuso has many Ndrangetan

associates. One of them is a business man from
Rome Giorgio Sale, whose responsibilities
were to buy and sell cocaine and launder mil-
lions of dollars. Mancuso’s revenue is billions.
With that money he can finance an 11.000 sol-
dier’s army, which is very cruel towards farm
laborers, civilian population as well as com-
missioners, judges and others who challenge
their mission. Nigerian groups are famous
globally for their financial frauds, which have
cost for example the U.S. alone an estimated
$1 billion to $2 billion each year. Schemes are
various they target individuals, businesses, and
government offices. Nigerian groups operate
in more than 80 countries.

Mafia. Italian criminal societies are known
as the Mafia. Costa Nostra group comes from
Sicily. They specialize in heroin trafficking,
political corruption, military arms trafficking.
Ndrangetans come from Calabria Italy. They
specialize in kidnapping and political cor-
ruption, drug trafficking, murder, bombings,
counterfeiting, gambling, frauds, thefts, labor
racketeering, loan sharking, and alien smug-
gling. Camorra group comes from Napoli area.
It is specialized in cigarette smuggling and
collects payoffs from other criminal groups
for any cigarette traffic through Italy. The Ca-
morra is also involved in money laundering,
extortion, alien smuggling, robbery, blackmail,
kidnapping, political corruption, and counter-
feiting. In 2008 the chief general manager of
the bank of Spain remarks that there are far
more 500 euro’s notes than in any other Euro-
pean country. He states that only in the Iberian
Peninsula there is 110 million 500 euro’s notes
where as the whole Europe has 464 million
notes. Spain is ideal place for mafia people,
because in Spain there is no special regime for
mafia prisoners like Italy’s Article 41bis (also
known as hard prison regime; to protect that
the prison cannot give instructions to it’s’ ma-
fia members). The Spanish climate is similar
to Italy’s. The laws there are ideal for a person
who has escaped from Italy. It is easy to start a
fraud company and launder money. The estate
business bloomed in Costa del Sol many years.
According to Italian and Spanish investigators
of police forces 50 kilometers Costa del Solo’s
coastline is covered with betony which is paid
with laundering money from Italy. The con-
struction businesses, restaurants, nightclubs,
discos and bars are controlled by the “Napoli
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men”. [1] After the Yugoslavian war 1991-
1995, the humanitarian help by UN and Euro-
pean Union to Bosnia was exploited by one of
the mafia families. “A local lady interpreted
us. She proposed me (meaning Campanella)
all kinds of investments.” This meant that the
Villbate family arrived to Bosnia. Villbate
family is very strong. They originate from the
area between Sicily and Palermo. In Bosnia ev-
eryone could be bribed. The Villbate families
delegate in Bosnia was Francesco Campanella.
In Sarajevo he takes care to be active in get-
ting a part of the humanitarian help by UN and
EU. Unfortunately the Bosnian bank account is
on a ladies name. There is some 40 000 DEM
profits saved there. The local lady Mrs. Dada
the interpreter, took the money from the bank
account and left. Although the Villbate family
had bad luck in Bosnia, they did not forget the
route to Balkan. A police report in Germany
evidences that in 2009 the Italian mafia clan
from San Luca owned a huge amount of piz-
zerias in Germany. Germany understood the
possible future development and laid down a
new law. It allows confiscating a mafia per-
son’s property. In Germany as in many other
European countries the law development was
not very fast and allowed the mafia families
to locate themselves firmly in local business
environments. Forgione says in an interview
to Taloussanomat, that Mafia can be violent in
Italy, but elsewhere mafia lives within the nor-
mal economy and business, where it cannot be
recognized as criminal. The Schengen Agree-
ment has helped the criminal organizations by
its borderlessness.

Narcotics Kingpin Organizations list. For
many years U.S government has compiled [4]
a list of all the international organizations that
operate with drugs. The list is called Narcotic
Kingpin Organizations list. It is a huge list with
hundreds of pages and with thousands of names
of organizations, banks, and companies. After
the 11.9.1999 U.S government made a new
law Patriot Act. The Mexican organizations, as
well as the Mafia organization Ndragheta with
many other organizations are in the list. The
government can confiscate the members’ as-
sets and close their bank accounts. Ndragheta
being in the list was supported by the fact that
they help the Columbians get richer and stron-
ger all the time.

Other organizations. Even thought this chap-

ter is about organized crime, there are coop-
erators, who are big players in the drug busi-
ness. A report “Afghanistan Opium Survey
2013 Summary findings” by United Nations
Office of Drugs and Crime stated that opium
production is at an all-time high. It has risen
since U.S occupation in Afghanistan started in
2001. Afghanistan has been under the military
control of US and NATO forces for more than
twelve years.

There are negative macroeconomic conse-
quences of unchecked money laundering. It
challenge strange changes in money demand,
risks to bank soundness, contamination effects
on legal financial transactions, and increased
volatility of international capital flows and
exchange rates due to unexpected cross-bor-
der asset transfers. It supports corruption and
crime and damages the honest society and
weakens democracy and the rule of the law.
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Xiilasa

Agar sozlor: ¢irkli pullarin yuyulmasi, pul, ci-
nayat yolu ilo alde edilmis vasaitlor, miitogok-
kil cinayatkar qrup, narkotik vasitalar, narkotik
vasitalorin qanunsuz dovriyyasi, mafia, biznes.

Mogqalodo miitogokkil cinayotkar qrup ci-
nayot yolu ilo oldo edilmis vasaitlorin yuyul-
masi cinayatinin subyekti kimi nozardon kegi-
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rilir. Eyni zamanda ¢irkli pullarin yuyulmasi
birinci anlayisda c¢irkli pullarin tomiz pullara
cevrilmosi kimi, ikinci anlayisda narkotik va-
sitolorin satisindan olde olunan golir kimi,
liciincii anlayida iso cinayot yolu ilo oldo
edilmis pulun maskalanmasi kimi nozaordon
kecirilir. Homginin tadqiqatlar gdstorir ki,
cirkli pullarin yuyulmasi miqyasca tesirini
genislondirorok maliyys sistemlorinin dagil-
masina sabab olur, cinsi mogsadlar {igiin gadin
vo usaq alverin, eyni zamanda narkotik vo
silah gagagmalg¢iligint vo terror¢culugun mal-
iyyolasdirilmasini dostoklayir.

Pe3rome

KitodueBbie ciioBa: OTMBIBaHUE JACHET, JICHBIH,
JIOXOABl TOJIYYCHHBIC MPECTYNHBIM ITYTEM,
OTMBIBATEIU, OPTaHN30BaHHAS MPECTYMHOCTb,
HApKOTHYECKHUE CPEIICTBA, HE3aKOHHBI 000POT
HAapKOTUKOB, Madus, OM3HecC.

“Ignorance of the law is no good

y | excuse, where every man is bound

' ' to take notice of the laws to which
he is subject” .

. -THOMAS

B crarbe ormbiBaTenu M OpraHU30OBaHHAs
NpecTynHas Trpylla paccMaTpUBAIOTCS Kak
CyOBEKT OTMBIBAHHS JIOXOIOB, TOJIYUYECHHBIX
NpecTynHbIM myTeM. Tak 3Ke OTMbIBaHHUE
JIeHET B TMEPBOM OIMUCAHUU ONpelesieTCs
KaK TIpeBpallleHHe TPA3HBIX JCHEr B YHUCTHIE
JIEHbI'M, BO BTOPOM ONHUCAHUHU, YTO OHA MOET
JIEHbI'H OT MPOJIaKHU HAPKOTUKOB, a B @ TPEThEM
YTO OHa MAaCKUPYEeT KPUMHHAJIbHBIE JI€HBTH.
Tem He MeHee, HCCIENOBaHUS IOKA3bIBAIOT

4To, OTMBIBaHHC JACHET YBCIIUYIHIICAH B
obbemMe U, Kak I0JaralT, CII0OCOOCTBYET
HApyIIEHWI0  (UHAHCOBOM  CHCTEMBI W
NOJJCPKUBACT  TOPTOBIK  HAPKOTHKaMH,
TOpFOBHeﬁ KCHIIIMHaAMH u AC€ThbMHU JJISL

KOMMEpPUYECKOr0 CeKca, KOHTpaOaHabl OpYyXKusil,
U pUHAHCHPOBAHHUEM TEPPOpPHU3MA.

.

HOBBES
- .




ELSA AZERBAIJAN LAW REVIEW

Tovsif anlayisi va aparilma gaydalari

Leyla ©hmadova

Azarbaycan Repsublikasinin Prezidenti yaninda
Dévlat [daracilik Akademiyasinin

Siyasi Idarsetms fakdltasinin

Huqugstinasliq ixtisasinin bakalavr talabasi

ovsif-orob  monsoli  s6z  olan

“tovsiyo”’soziindon  gotiirilmiisdiir

vo monast “bir isi neco gdérmok,neco

harokot etmok barado maslohat,tapsiriq
vermd” demokdir. Tovsif anlayisindan bir ¢cox elm
saholorinds,0 climladon cinayst hiiquq elminds
genis istifado olunur.Cinayst hiiququnda tov-
sif bag vermis cinayat omolino goérs masuliyyastin
hallinde ganunun miioyysn normasinit se¢moyo
dair faaliyyst monasinda isladilir vo miixtalif miiol-
liflor torafindon ona miixtalif clir anlayiglar veri-
lirMosolon,T.Qarayev vo R.Somsizado “Cinayat
tovsifinin nozori osaslari” adli monoqrafiyasinda
yazir: “Cinayatin tovsifi dedikdo torodilon konk-
ret amalin cohatlari ilo cinayat hiiquq normasimda
nazords tutulan torkib olamatlori arasinda eynil-
iyl miioyyon etmoklo miivafiq hiiquqi sonadds 6z
oksini tapan va cinayet hiiquqi naticolora sobab
olan omalo verilon cinayot hiiquqi qiymet basa
diisiilir”.  F.Y.Somondorov iso toradilon ictimai
tohliikali omolin slamatlorinin cinayst qanunveri-
ciliyinin normalar1 ilo eynilik togkil eds bilmadiy-
i,onlar arasinda yalniz uygunluq ola bilacayi fikrina
istinad edorak tovsifa bu ciir anlayis vermisdir: “Ci-
nayatin tovsifi toradilon ictimai tohliikoli amalin
olamatlori va cinayat hiiquq normasinda nazorde
tutulan torkibin olamatlori ilo uygunlugun miioyyon
edlimasi,miivafiq hiiquqi senadds oksini tapan,ci-
nayat hiiquqi naticalora sabab olan amalo cinayat
hiiquqi qiymet verilmasidir”.V.N.Kudryagev do
F.Y.Somondovun verdiyi anlayisa uygun olaraq,ey-
nilik yox,daqiq uygunlugun miioyyon edilmoli
oldugunu vurgulamisdir:“Tovsif toradilmis omolin
olamatlari ilo cinayat hiiquq normasinda nazorde
tutulan cinayat torkibinin olamatlorinin doqiq
uygunlugunun miioyyon edilmasi vo buna hiiquqi
qiivva verilmosidir”.I.B.Agayev do “doqiq uygun-
lug” ifadosindon istifado etmis vo “Cinayat torkibi
“adl1 dors vesaitinde yazmisdir: “Tovsif ani bir akt

olmay1b toradilmis omolin faktiki hallarinin cinayot
torkibinin olamatlorine doqiq uygun golmosinin
miioyyan edilmasine yonolmis ardicil vo mentiqi
prosesdir”. '

[.LR.Quliyev va M.N.Imanlinin “Cinayat
hiiququ” dorsliyindo qeyd olunur ki,bozi
miolliflor tovsif anlayisini torodilmis omolin
olamatlorinin vo cinayat hiiquqi normalarla
nozords tutulan cinayot torkibinin olamatlori-
nin uygunlugunun miioyyon edilmasinin
hiiquqi tasbit edilmasi kimi miioyyan edirlar,bu
ciir toriflorlo iso razilasmaq ¢otindir,¢iinki
bu anlayiglarin hamist tovsifin mahiyyatinin
noyinsd na ileso uygunlugunun miioyyon ol-
unmas1 ilo baglayaraq,toradilmis omalin vo
cinayat torkibinin olamotlorini oks etdiron
cinayat-hiiquqi  normalarin  movcudlugunu
nozords tutur.Ogor totbiq edilmoli olan ci-
nayot-hiiquqi norma haqqinda masoals hall ol-
unmussa,térodilmis omolin onun olamotlorine
uygunlugunun miioyyon olunmasinin vozifosi
tovsif deyil,onun yoxlanilmasidir. ~ Homin
mioslliflor tovsifo verilon anlayisda az avval
toxundugum niiansa miinasibot bildirmislor:
“ Cinayot-hiiquqi tovsif toradilmis omoalin
olamatlorinin cinayat torkibinin slamatlori ilo
eyniliyinin miioyyon edilmosi vo tosbit olun-
masindan daha ¢ox qiivvodo olan cinayat ganun-
vericiliyinin mdvqeyindan verilmis amalin ci-
nayot vo cozalandirilmali olmasi masalslorinin
hoalli zamani1 CM-in tatbiq edilmali olan konk-
ret maddosinin miioyon edilmasidir”. Qeyd edo
bilorom ki,bu miislliflor do adi ¢okilon dors-

likds tovsif anlayisinda “uygunluq” yox, “ey-
nilik” soziindon istifado etmislor
Tovsifo  verilmis  bu  anlayislari

imumilagdirorak mon do bu naticoys goldim
ki,tovsif toradilon ictimai tohliikali omollo
cinayat hiiquq normasinda gostorilon ci-
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nayot torkibinin alamaetlorinin arasinda eynil-
iyin yox,moahz uygunlugun miioyon edilmo-
sidir,fagat  toradilon omolo diizgiin hiiquqi
qiymat verilmasi ii¢iin bu uygunluq da tam
doqiq olmalidir.

Hiiquq odobiyyatlarinda “tovsif” ter-
mininin 2 monas1 forqlondirilir.Bir halda
bu,hiiquqtatbigedicinin ¢ixardigi,cinayot
qanununun miivafiq maddesindo gostoris
nozordo tutan noticoni,bir halda iso bels
noticonin alinmasina yénoalmis,miioyyon mon-
tiqi morhololordon ibarat olan foaliyyotin 6ziinii
nozords tutur. R.A.Qasimzads do bu mosoloya
miinasibat bildirorak “Miirokkob cinayatlorin
tovsifindo yol verilon sohvlor vo onlarin aradan
qaldirilmasi1” adl1 dissertasiya isindo cinayatin
tovsifi movzusunun cinayat hiiququ,yoxsa ci-
nayot prosessual hiiquq sahasins aid olmasina
dair yekdil fikir olmadigini xiisusile vurgula-
misdir.

Tovsifin mozmununu bu ciir tosovviir
etmak olar :

-soxsin torotdiyi ictimai tohliikali amals ci-
nayot kimi sosial qiymet verilmosi,yoni ci-
nayotin tovsifinin sosial aspektinin miisyyon
edilmasi;

-soxsin torotdiyi omolo hiiquqi qiymot ver-
ilmasi,yoni cinayatin tovsifinin hiiquqi as-
pekti;

-omolin sosial vo hiiquqi qiymatlandirlimasi-
nin miivafiq prosessual aktlarda prosessual
tosbiti,yoni cinayat isinin qaldirilmasina dair
gorarda,soxsin togsirlondirilon soxs gismindo
colb edilmoesi haqqinda qorarda,ittiham-
namado,mohkomo hoékmiindo va s.do tosbit
edilmosi.

Ictimai  tohliikoli omsallorin  sosial
qiymatlondirilmasi cinayatlori diger hiiquq
pozuntularindan farqlondirir.Malum oldugu
kimi,cinayat digor hiiquq pozuntularindan ic-
timai tohliikoliliyina gors forqlonir.CM-in 14-
cli maddasinin 2-ci hissasina uygun olaraq,-
formal cohotdon cinayat qanununun altina
diisse do,az ohomiyyatli olduguna gors ictimai
tohliikali sayilmayan omal cinayoat deyildir.
Masolan,praktika cinayatin homcins hiiquq
pozuntularindan —xirda xuliganliqdan,xirda
ogurluqdan forqlondirilmasi zoruroti ilo tez-
tez rastlagir.

Cinayotin tovsifinin hiiquqi aspekti
togsirkarin cinayst omolinde mdvcud olan
cinayat torkibinin miioayyon edilmasindon
ibarotdir.Cinayot torkibi ictimai tohliikali

omolin cinayot qanunu ilo miioyyon edilmis
olamotlorinin moacmusu qisminds ¢ixis edir.
Cinayaot torkibi cinayat haqqinda hiiquqi an-
layis olaraq,cinayatin  hiiquqi  modelidir.
Cinayotin tovsifinin hiiquqi aspekti togsir-
karin ictimai tohliikali amalinin slamatlori ilo
miivafiq cinayat torkibinin alamatlori arasinda
uygunlugun,hom do tovsif edilon cinayatlo ox-
sar cinayaotlorin torkiblori arasinda forqlorin
miioyyon edilmosindon ibarotdir.

Tovsifin diizgiin aparilmasi ii¢iin prin-
spilorino omol olunmalidir. R.A.Qasimzado
tovsifin prinsiplorina bu ciir anlayis verir: “Ci-
nayatin tovsifinin prinsiplori dedikdo,hiiquqtat-
bigetmo organi torofindon torodilmis omolin
olamatloari ilo cinayst-hiiquqi normada nazarda
tutulan cinayeot torkibinin olamatlori arasinda
uygunlugun miioyyon edilmoasi vo hiiquqi
cohatdan tasbit edilmasi zamani rohbar tutulan
ideyalar basa diisiiliir”.Cinayoat qanununda oks
olunub-olunmamasindan asili olmayaraq bu
prinsiplor hor bir halda Azarbaycan Respub-
likas1 Konstitusiyasinin,beynalxalq-hiiquqi
aktlarin,cinayat vo cinayat-prosessual qanun-
larin mozmunundan irsli golmoli,onlara uygun
olmalidir. Tovsifin prinsiplorine omal olun-
masi1 idrak prosesinin,yoni torodilmis ictimai
tohliikali amalin hiiquqi xarakterinin miiayyon
edilmasinin maksimum doracods somoaraliliy-
ini va haqiqiliyini tomin edir.

Qiivvado olan CM-in 4-9-cu maddoalorinda
cinayot  hiiququnun  {mumi  prinsiplori
(ganunculuqg,qanun qarsisinda boraborlik,toq-
siro gora masuliyyat,odalat vo humanizm prin-
siplori) tasbit olunmusdur.Bu prinsipler cinayat
hiiququ normalarinin biitlin morhoalalorine
,0 climlodon cinayatin tovsifine do samil ol-
unur. Konstitusiya Mohkomosi Plenumunun
“Azorbaycan Respublikasi Cinayat Macallasi-
nin 182.2.4-cii maddosinin sorh edilmoasina
dair” 21 oktyabr 2011-ci il tarixli Qerarinda
geyd edilmisdir ki, qanunguluq prinsipinin
mahiyyati cinayat qanununun tatbiqi ilo bagh
hiiquqtatbigedon orqanin faaliyystinin yalniz
qanuna osaslanmasindan vo qanun asasinda
hoyata ke¢irilmasindon, eloco do omalin cinayot
sayilmasi vo belo omoali térodon soxsin togsirli
hesab edilmasi vo onun barasinde cozanin
totbiqino yalniz cinayst qanunu asasinda yol
verilmasindon ibarotdir. Eyni zamanda, sox-
sin cinayeot torkibi yaradan ictimai-tohliikeali
omoli toratmasinin onun cinayat mosuliyyati-
nin asaslarini yaratmasi, omolin cinayat sayil-
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mas1 vo cozalanmali olmasinin yalniz cinayat
qanunu ils miiayyan edilmasi qanunguluq prin-
sipinin tomin edilmasinin asas lisullarindandir.

CM-in 8.2-maddosino goro he¢ kos
eyni bir cinayoto goro iki dofs cinayat mo-
suliyyotino calb oluna bilmoz.Bu,cinayot
hiiququnun oadalat prinsipinin,yoni imumi
prinsipin mozmunundan iroli golon miiddoa
kimi tosbit olunmusdur.Lakin bu prinsip tokco
cinayat hiiququnun deyil,homg¢inin beynolxalq
hiiquq ,konstitusiya hiiququ saholorinin osas
prinsiplerindan biridir. Azsrbaycan Respubli-
kas1 Konstitusiyasinin 64-cli maddosine asason
he¢ kos bir cinayoto goro tokrararon moh-
kum edile bilmaz.Insan Hiiquqlarinin vo Osas
Azadliglarinin Miidafiesi haqqinda Konven-
siyada bu prinsip 6z oksini tapmisdir.Homin
maddads geyd olunmusdur ki,he¢ kos hor hansi
dovlatin qanunlarina vo ya cinayat-prosessual
normalarina miivafiq olaraq artiq barast aldig1
vo ya mohkum edildiyi cinayatloro gore homin
dovlotin  yurisdiksiya c¢orgivosindo cinayot
qaydasinda tokrar mohkum edilo vo ya coza-
landirirla bilmaz.

Bunlarla yanasi cinayatin tdvsifinin
Ozlinomoxsus prinsiplori do mévcuddur ki,on-
lara, asason, cinayotin tovsifinin obyektivliy-
1,haqiqiliyi,daqiqliyi,tamlig1 aiddir.

Obyektivliyin mahiyyati tovsifin iki
qarsiliqli olageli magqami ilo gortlogsmasindon
ibaratdir.Bu,birincisi,cinayatin - torodilmasi-
nin faktiki hallari ,ikincisi iso onlarin cinayot
-hiiquqi ehamlyyatl ilo baghdir.Bu prinsipin
mahiyyati toradilmis cinayatin tam vo hartorafli
todqiq edimosi,tokco istintaqin asas,daha ¢ox
togsirlondirici  forziyys ¢orgivasine uygun
golan hallarini deyil,ham do bu forziyyoni rodd
edon vo ya asas forziyyonin bu vo ya digor vari-
antina isaro edon hallarinin miioyyon edilmo-
sidir

Cinayotin tovsifinin hoqiqiliyi dedi-
kdo totbiq edilon normanin real gergokliyo
tam uygunlugunun,hayatin toloblorini oks et-
didiyinin,isin faktiki hallarinin tam va otrafl
sokildo miioyyonlosdirilmasinin,tévsif pros-
esinin Oziindo sohvlora yol verilmomasinin
tomin edilmoasi basa diisiiliir.

Cinayatin tovsifinin doaqiqliyi prinsipi ci-
nayot qanununda torodilimis ictimai tohliikali
omolin daha tam vo konkret sokildo oks olun-
dugu normanin miioyyan edilmasini nazorde
tutur. Tovsif zamani miitlog CM-in Xiisusi
hisssosinin konkret maddosino(vo ya mad-

doaloring) istinad olunmalidir.©gor madda bir
ne¢d hissodon ,bonddon ibarat olarsa,bu mad-
donin miivafiq hissaesi vo bandini gdstormok
lazimdir. Zorurot olduqda iso tovsif zamani
Xiisusi hissonin normasi ilo yanasi Umumi
hissonin do normalarina istinad olunur.

Tovsifin tamlig1 prinsipi dedikde CM-
in Xiisusi hissosindo togsirli soxs torofindon
torodilmis omolin olamotlorini miioyyon edon
biitlin maddslore istinad edilmosi nozards
tutulur.Bu prinsips uygun olaraq Cinayat
Macallasinin Xiisusi hissosinin  normal-
ar1 ilo yanasi,hom do Umumi hissasinin nor-
malar1 miioyyon edilmolidir. Bu,cinayatlorin
hom real,hom do ideal mocmusuna aidir.
Masalan,qabaqcadan albir olan bir qrup soxs
torofindon térodilon talama zamani talamanin
digor tovsifedici olamotlori - xeyli miqdar
vo ya kiilli miqdarada ziyan vurma oslamatlori
movcud olduqda,talama omoli homin ci-
nayat naticosinda qrupun har bir istirak¢isinin
payimna ¢atmali olan mablogo gora deyil,qrup
torofindon talanmisg biitiin omlakin hocmi ilo vo
yalniz daha agir cinayot mosuliyyoti miloyyon
edon tovsifedici alamot ilo tovsif olunur,lakin
itttham aktinda vo hokmdo biitiin tovsifedici
olamotlor gostarilir.

Cinayotin tovsifinin digor prinsipi
omolo subyektiv aidiyyotin mdvcudlugu-
dur,yoni omolin cinayost-hiiquqi shemiyygt

kosb edon hallart onu torotmis soxsin siiuru
ilo ohato olunmaldir.Cinayatin tovsifi zamani
soxsin tokca togsiri deyil,eloco do cinayat
torkibinin biitlin obyektiv slamatlorina(o-
byekto,predmeto,zoror¢okimiso,omoalo,onun
noticoloring,tdvsifedici hallara vo s.) subyektiv
miinasibati miioyyaon edilmalidir.

Isdo moévcud olan biitiin siibhalorin
togsirlondirilon soxsin xeyrino holl edilmasi
do cinayatin tovsifinin prinsiplorins aiddir.
Bu prinsipin do konstitusion asast vardir.
Belo ki,Azarbaycan Respublikas1 Konsti-
tuusiyasinin 63-cii maddosinin 2-ci bondina
osason soxsin togsirli olduguna dair asasli siib-
halar varsa ,onun taqgsirli bilinmasine yol ver-
ilmir.

Tovsifin  imumi prinsiplorind osason,
cinayat qanununun imumi normasi ilo xiisusi
normast bir-biri ilo roqaboats girdikde xiisusi
norma totbiq olunur.Bu tolob homg¢inin CM-
in 17.4-cii maddssinin mozmunundan irali
golirHomin normaya osason CM-in Xiisusi
hissasindo hom itmumi,hom do xiisusi nor-
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mada nozordo tutulmus cinayotin torodlimasi
cinayotlorin mocmusunu yaratmir vo bu halda
xlisusi norma totbiq olunur.Iki xiisusi normanin
roqabaoti zamani iso xiisusi olamotlori daha ¢ox
olub,daha az hallar1 shato edon norma totbiq
edilmalidir.

27.12.1996-c1 il tarixli “Moahkoma
hoékmii haqqinda Azorbaycan Respublikasi
Ali Mohkomasinin Plenumunun garari”nin 10-
cu bondinda gdstorilmisdir:

“Omolin tovsifi zaman1 imumi vo xiisusi
normalar roqabot apardiqda, xiisusi norma
totbiq olunur. Iki belo normanin roqaboti za-
mani, 9gor bu normalardan biri mosuliyyati
aglrlasdlran, digori iso yilingiillosdiron hal-
lar1 nozords tutursa, bu zaman mosuliyyati
yingiillogdirici hali nozordo tutan normaya
dstlinlik verilmolidir (mosalon, iki vo ya
bir ne¢o soxsin fizioloji affekt voziyyotindo
zorargokon soxs torofindon edilon zorakiliq vo
ya agir tohqir noticosindo 6ldiirmak CM-nin
97-ci maddasi ilo tovsif edilmoalidir)”..

Tovsif cinayot qanunu totbiq etmoyo
solahiyyoti olan vozifoli soxslorin foaliyyo-
tinin biitlin morhalslorindo hoayata kegirilir.
Bu montiqi proses cinayat isinin qaldirilmasi
morholasi ilo baslayaraq, itttham hokmiiniin
ganuni qiivvoys minmasi ilo do basa catir.it-
titham elan edilona gqoador soxsin tdratdiyi ci-
nayotds togsirli bilinmasi ii¢iin cinayat torkib-
ino aid konkret faktiki olamatlorin miioyyon
olunmasi talob olunur.Cinayatin tovsifi isin
faktiki hallarinin 6yrenilmasi, Cinayat hiiquq
normasinin se¢ilmosi, onun mozmununun izah
edilmasi ilo baghdar.

V.N. Kudryavgev vo C.A. Tararuxin tovsifin
morhololorini cinayat isinin istintaqi vo moh-
komodo baxilmast morhalalori ilo eynilosdir-
irlor. “Cinayatin tovsifin nozori osaslart”
monoqrafiyasinin miislliflorinin (T.Qarayev
vo R. Somsizado) fikrinco cinayatin tovsifinin
iki morhalasini qeyd etmok olar:

1. Tovsif edilon ictimai tohliikeli omolin
olamatlori ilo cinayot hiiquq normasinda
nozards tutulan cinayat torkibinin alamaotlori-
nin eyniliyinin miioyyon edilmasi.

2.Toradilmis omalin rosmi cinayat hiiquqi
qiymotlondirilmasi.

F.Y. Somondarov iso dorsliyinde i marhaloni
gostormigdir:

1.Isin faktiki hallarinin miioyyon edilmosi
vo cinayoat hiiquqi ohomiyyot kosb edon
olamoatlorin 6n plana ¢ixarilmasi.

2. Bas veron amali nozorde tutan cinayot
hiiquq normasinin se¢ilmosi vo normanin moz-
mununun sorh edilmasi.

3. Secilon hiiquq normasinda nozordo tu-
tulan torkib olamotlori ilo arasdirilan ictimai
tohliikoli omolin faktiki olamatlorinin miiqayiso
edilmasi vo bunlara uygun olub-olmamasinin
hiiquqi aktda tosbit edilmasi.

Firudin miisllimin fikirlori A.V. Naumovun
vo A.S. Novgenkonun fikirlori ilo {ist-iisto
disiir.

Ancaq bunlardan forqli olaraq Firudin miial-
lim {i¢lincli morholoyo oldo olunmus noticonin
hiiquqi aktda tosbit olunmasi mosolosini daxil
etmisdir. A. Levitski iso naticonin prosessual
aktda rosmilosdirilmosini dordiincii morhalo
olaraq gostorir. Tovsif li¢lin hiiquqi faktin ol-
masi asasdir. Ictimai miinasibatlorin pozulmas-
mma sabab olan ictimai tohliikali omal tovsif
zamani cinayat mosuliyyoti yaratmaya bilor.
Masolon, pataloji affekt voziyyetinda cinayot
toraodon soxs mohkomo tibbi ekspertizasinin
royina asason pataloji afekt voziyyotindo
oldugu ii¢ciin mohkomonin hokmii ilo cinayat
mosuliyyatindon azad edilir. Soxsin torotdiyi
omol ictimai tohliikali naticalora sabab olmus-
dur. Bu amal naticoesinda ictimai miinasibatlor
pozulmusdur. Ancaq cinayat torkibinin sub-
yektiv cohatinin elementi olan soxsin anlaqlig1
olmadigindan, yoni soxs anlagsiz voziyyotdoa
cinayot torotdiyindon cinayost mosuliyyati is-
tisna edilir. Ictimai miinasibatlor mohz soxsin
toratdiyi ictimai tohliikali omal naticasindapo-
zulmalidir.

Cinayotdo togsirlondirilon soxsin omoli ilo
notico arasinda sobobli olago olmalidir. ©gor
toradilon amal naticonin yaranmasinin sobobi
deyildirso, onda onlar arasinda olaqo yox-
dur,demali cinayat masuliyyati do yoxdur. Ic-
timai miinasibatlorin pozulmasi tovsif ligiin
ohomiyyatli rol oynayir. Tovsif pozulmus
ictimai miinasibotlorin borpasit ilo olagodar
olan prosesdir vo ictimai miinasibatlorin po-
zulmasina sabab olan omolo verilon hiiquqi
qiymoatdir. Tovsif zamani pozulmus ictimai
miinasibatlori barpa etmok ii¢lin konkret ci-
nayot hiiquq normast secilir.Toradilmis ci-
nayatin biitiin hallar1, xarakteri nozars alinaraq
(ylngiillosdirici vo agirlasdirict hallar) cinayot
hiiquq normasi tortib edilir vo totbiq edilir.
Ictimai miinasibatlorin pozulmasina sabab ol-
mus togsirkarin torotdiyi omol he¢ do biitiin
hallarda cinayot hesab olunaraq cinayot mo-
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suliyyotino sobob olmur. Misal olaraq, zoruri
miidafio zamani soxsin qanuni yol verdiyi vo
qars1 torofin 6liimi ilo naticolonon omal ci-
nayot hesab edilmir. Ogor zoruri midafio
hoddi asilmamisdirsa, burada torodilon omol
zorurimiidafio V9z1yy9t1nda toradilir. ©malin
cinayat hesab edilmasi iigiin gorok o ganun-
suz olaraq toradilsin. Qanunsuz amals qiymaot
verarkon cinayat hiiquq normasi yaradilir vo
totbiq edilir. Yuxaridaki misalda zoruri miida-
fis voziyyotindo qarsi torofin Slimiine sobab
olan omoaldo tdvsif olunur. Bu zamancinayat
hiiquq normasindan istifads edilmir. Yalniz Ci-
nayot Qanunvericiliyinin sarti normalarini roh-
bor tutaraq tovsif aparilir vo soxs mohkomonin
hokmii ile cinayat masuliyyatindon azad edilir.
Buradan da goriinlir ki, amale hiiquqiqiymat
verilmosi prosesindo cinayot hiiquq normasi
secilo do bilor, se¢ilmoyo do bilor. Bu, omalin
cinayat hesab edilib edilmomasindon asilidir.
Ogor omolcinayot hesab edilmirss, onda ci-
nayot hiiquq normasi totbiq edilmir..Tovsifo
sobab olan pozulmus miinasibatlorin borpa
edilmasi prosesinds isd sorti normalardan is-
tifado edilir. Sorti norma Cinayat Macollosi-
nin maddaslorini miiddealaridir.Bu miiddealar
cinayat hesab edilon omollorin tovsifi zamani
konkret cinayot hiiquq normasinin torkibindo
nozards tutulur.

Cinayotlorin tovsifi dofolorlo-cinayat isinin
qaldirilmasinin,tashqiqatin,ibtidai istintaqin ge-
disinde,mahkoamoays vermas va igin mohkomada
holli morhoslollorindo hoyata kegirilir.Cinayot
prosesinin istonilon morhaloesi cinayatin tov-
sifi ilo olaqlondirilir ki bu da miivafiq proses-
sual qorarlarda tosbit edilir.Cinayatin tovsifi
istintaq forziyyslorinin doaqiqlosdirilmasi vo
i lzro obyektiv hoqiqatin miiayan edilmasi
noticosindo doyiso bilor.Masolon,cinayat isinin
Cinayot Macollasinin bir maddosi ilo basladigi
halda,ittthamnamonin basqa bir maddasi ils ilo
irali siirtilmosi istisna olunmur.Cinayatin goti
tovsifi mohkomonin qanuni qiivvoys minmis
hokmiinds oks olunur .

Cinayot-hiiquqi tovsifin biitlin holgolari
qanuni yolla alde olunmus siibutlarla moh-
komlondirilmolidir.Azorbaycan Respublikasi
CPM-in 139-cu madasi siibut edilmali hallarin
2 qrupunu nazorda tutur.

1)Cinayotin torkibi,2) cozanin fordilosdir-
ilmasini.

Cinayotin tovsifindo sohve yolvermos ded-
ikdo iso,torodilon omoalda cinayot torkibinin

olub-olmamasini vo ya cinayat omolinin CM-
do Umumi vo Xiisusi hissonin normalarina
uygunlugunu diizgiin miioyyon etmomo basa
disiilir.Bu sohvlorin bas vermosinin osas
sobablori hiiquqtotbigetma vo qanunvericilik
foaliyyotindo movcud olan qiisurlardir.

N.F.Kuznetsova tovsifdo yol verilon sohvlori
3 qrup tlizro tosnif edir:

1)©moalds cinayat torkibi oldugu halda onun
miloyyon edilmomosi,

2) amoalds cinayat torkibi omadig1 halda onun
movcudlugu barado gorarin ¢ixarilmasi,

3)omoalin tovsifi {li¢lin cinayat-hiiquqi nor-
manin diizgiin se¢ilmomasi.

Bu qruplar barodo daha otrafli danisaq.

Birinci qrup sshvler cinayatlorin latenliyini
yaradir.Bu sohvlor cinayotdon zoror ¢okmis sox-
slori odalotli mohkomso arasdirmasi hiiququn-
dan mohrum edir.Insan hiiquglar1 vo asas
azadliglarinin midafiesi haqqinda 1950-ci il
Avropa Konvensiyasinin 6-c1 maddosi odalatli
mohkomo aragdirmasi hiiququnu nazords tutur.
Bu madds pozulmus insan hiiquqlarinin barpa
olunmasi ii¢lin on somorsli vasitolordon biridir.

Ikinci qrup sohvlor isa tovsifds an kobud
sohvlor sayilirDogrudur ki,bu qrup sohvlor
miqyasina gora birinci qrup sohvlordon daha
azdir.Togsirsiz soxsin cinayat mosuliyyating
caolb edilmasi ¢ox ciddi qanun pozuntusudur.
Azorbaycan Respublikasi Konstitusiyasinin
63-cli maddosinin 2-ci bondino osason $ox-
sin togsirli olmasina dair asasli siibholor var-
sa,onun togsirli bilinmoesine yol verilmir.
Omolds cinayat torkibi olmadigi halda onun
movcudlugu barado qorar ¢ixarilmasina
B.Yusifovanin sikayoti iizro AR Ali Moh-
komosinin CIHDIUMK 2005-ci il 7 mart tarixli
gorarinin AR Konstitusiyasina vo qanunlarina
uygunlugunun yoxlanilmasina dair Azorbay-
can Respublikast adindan Azarbaycan Respub-
likast Konstitusiya Mohkomasi Plenumunun
qorar1’ni gostormak istordim.Qorar1  ox-
udum,isin materiallar1 ilo qiyabi sokildo tanis
oldum vo bu barads geyd etmok istordim ki,B.
Yusifovanin amalinds xuliganliq cinayot amali-
nin olamatlori mévcud olmadig1 halda,onun
horokoti mohz bu omol kimi tovsif edilmis vo
soxso 3 il 6 ay azadligdan mahrumetma cozasi
verilmisdir.B.Yusifova iso  barosindo c¢ixar-
1lmis hokmii qanunsuz vo osassiz hesab et-
mig,yuxart mohkomo instansiyalarina sikayot
vermigdir.Sonda iso B.Yusifova Azorbaycan
Respublikasinin Konstitusiya Mohkomaosina
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sikayot edorok bildirmisdir ki,mahkoms orqan-
lar1 torofindon onun hoarakatlorine diizgiin
hiiquqi qiymot verilmomisdir.B.Yusifova po-
zulmus hiiquq veo azadliglarinin barpa olun-
masina dair qorar gobul olunmasini xahis et-
misdir.Azorbaycan Respublikasi Konstitusiya
Mohkomasinin Plenumu 6z ¢ixardigi gorarini
osaslandiraraq B.Yusifovanin mohkum olun-
masina dair Ali Mohkomonin CIITHDIUMK-nin
2005-ci il 07 mart tarixli gorarinin qlivvadon
diismiis hesab edilmosini vo iso bu qorara
uygun olaraq yenidon baxilmali oldugunu qeyd
etmisdir.

Bu qorardan aydin olur ki,soxsin
torotdiyi ictimai tohliikeli omal diizgilin tov-
sif olunmamis vo hotta is Konstitusiya Maoh-
komosinodok c¢ixarilmig,sonda odalatli qorar
verilmisdir.Oxudugum miixtolif miislliflorin
fikirlorino osaslanaraq,xilisuson,qeyd et-
mok istordim ki,xuliqanliq cinayat omoali vo
xuliganliq niyyati ilo toradilon digoer ictimai
tohliikali amallar nainki bu mdévzularda kazus-
lar holl etmoyo ¢alisan biz tolobolor torofind-
on,eloco do praktikada hakimlor torafindon do
qarigdirilir,hatta bu misalda bu ciir amal ol-
madig1 halda mévcudluguna dair yanlis tovsif
aparilir.

Omolin tovsifi zamani1 cinayat-hiiquqi
normanin diizglin se¢ilmomosi ilo do insan
hiiquq vo azadliglar1 kobud surotdo pozula
bilor.Mosolon,02.07.13 tarixindo Naxg¢ivan
sohor sakini Q.Hoasonovun baldizi N.Axun-
dovaya qars1 torotdiyi ictimai tohliikoli omol
ehtiyatsizligdan adamoldiirme omoali oldugu
halda bu omoals qosdon adam 6ldiirme mad-
dosi il ittiham elan olunmasi.

Basqa bir misal.

23.05.14 tarixindo 13 yashh A.O. dors-
don evo qayidarkon R.T.torofindon yasadiqglar
monzilo girmgzdan ovval zorogokmisin verdiyi
ifadoyo uygun olaraq zorlanmigdir.Soss qo-
nsular ¢ixmig,R.T.hadiso yerini tork edorkon
soxsiyyot vasigosini diisiirmiis vo asanligla
tutulmusdur.Zoror¢okmis 3 dofo ifado doy-
isdirmis,ilk ifadosindo olindo mobil telefon
oldugunu soyloso do sonradan telefonun ol-
madigint bildirmisdir. Togsirli bilinon R.T.nin
zorogokmiso yaxinlagsmaqda moqsadi iso zor-
lama yox,mobil telefonu olo kecirmok olmus-
dur.Isin faktiki hallar1 arasdirilarkon zorlama
cinayatinin olamatlorina tosadiif olunmamis vo
mohkoms itttham hokmi ¢ixararkon zororgok-
misin verdiyi ifadeys “mons elo goldi ki,o

moni zorlamaq istoyirdi..” ehtimalina asaslan-
misdir,lakin mohkomo ittthami ehtimallara
osaslanmamalidirBu  omoalde  xuliganligin
olamatlori olsa da, zorakiliq olaraq hiiquqi
qiymat verilmisdir.

Tovsif zamani normanin torkib yaradici
olamotlorindo  (cinayotin  obyekti,toradilmao
tisulu,vurulmus ziyan,togsirin formasi,tovsife-
dici olamatlar va s.) yol verilmis bu ciir sohvlar
fundamental sohvlor sayilir.

Osas torkibyaradici elementlor ictimai
tohliikali natica,togsir,motiv,maqsad,cinayatin
toradilmo isullar1 sayilir.Bu elementlorin
doqiq aks olundugu cinayat-hiiquqi normanin
totbiqindo yol verilon sahvlar hiiquqtatbiq-
etmd orqaninin sshvi lizlindon bas verir.Digor
nov hiiquq pozuntulart (messlon,inzibati veo
ya miilki-hiiquq pozuntulari) ilo serhodds yer-
lason cinayat amoallorinin tovsifinds yol ver-
ilon sohvlori minimuma endirmok ii¢lin bir
ne¢d variantdan biri do boyiik ictimai tohliike
torotmoyon cinayotlorin  dekriminallagdiril-
mas1 va onlarin xarakterindon asili olaraq,in-
zibati,miilki vo s. hiiquq pozuntularina aid
edilmasdir.

Buna bels bir misal ¢okmok istordim.

19.06.14 tarixindo Q.R. O6zilinomoxsus avto-
mobillo isdon qayidarkon yasadigi kiicodo
yaxin qonsusu S.E.ilo s6hbat edir.S.E-nin do
yaninda 1 yas yarimliq oglu olur.S6hbatdon
sonra Q.R. monzilino daxil olur,S.E-do ora-
dan uzaqlasir,az sonra tocili zong goldiyindon
Q.R.dorhal monzilindon ¢ix1b avtomobilini igo
salir vo bu zaman usaq ¢igirtist esidir.Sonra
molum olur ki,qonsusunun yas yarimliq oglu
atasi ilo getmomisdir. Azyaslt avtomobi-
lin tokori altinda hava isti oldugundan,hom do
usaq qizdirmali oldugundan uzanmisdir.Usagin
hoyatini xilas etmok iso miimkiin olmamisdir.
Xastoxana,dafnlo bagli biitiin maosraflori
Q.R.¢okmis, Q.R-nin qonsusu,yoni usagin
valideynlori sikayot etmoso do Q.R.cinayot
omoli tératmakds itttham olunmus,azadligdan
mohrumetmo cozasi verilmisdir.

Foqot, isin hallarina baxsaq Q.R.-nin
omolindo cinayot omolinin  olamatlorinin
movcud olmadiginin sahidi olariq,¢iinki soxs
atasi ilo getdiyi giiman olunan usagin tokorin
altinda yatmis oldugunu goérmoli deyildi,goro
do bilmozdi.Baslicas1 isa bu amoalds subyek-
tiv cohot,qosd vo ya ehtiyatsizliq yoxdur.Ci-
nayot Mocallosinin 14-cii maddesine asason
bu Macoalla ilo coza tohdidi altinda qadagan
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olunmus ictimai tohliikoli omolin (horokot vo
ya harokatsizliyin) togsirli olaraq toradilmasi
cinayaot sayilir.

Umummili liderimiz H.9liyev demisdir:
“Dovlat 2 seydon sarsila bilor:giinahkar cozasiz
qalanda,gilinahsiza coza verilondo”. Toassiiflor
olsun,bugiinkii dévrdo do mohkomao tocriibasi
gostorir ki, bozon hokm c¢ixarilarkon ganunun
ohomiyyotli dorocodo pozulmasi hallarina
yol verilir vo bu da 6z névbasindo hokmlorin
logvinag, siirlindiirmagiliyo gotirib ¢ixarir. Moh-
komo iclaslarinin sothi aparilmasi, mohkomao
baxis1 zamani alde edilmis siibutlarin diizgiin
tohlilinin verilmomasi, naticalorin lazimi qay-
dada asaslandirilmamasi hallari aradan qal-
dirilmamigdir. ittihamnamonin mozmununun
mexaniki surotdo hokmao kdgiiriilmosi hallarina
da tosadif edilir.

Cinayatin tovsifi toradilon konkret cinayot
omolinin coahatlori ile cinayat-hiiquq nor-
masinin  dispozisiyasinda nozords tutulan
torkib olamotlori arasinda uygunlugu miioyyon
etmoklo, miivafiq prosessual sonoddo 6z oksini
tapan vo cinayoat-hiiquqi naticolora sobob
olan omolo verilon cinayat hiiquqi qiymot-
dir. Cinayotin tovsifi mithiim sosial vo
hiiquqi ohomiyyato malikdir. Tovsif Cinayot
Macoallasindo miiayyon edilmis vazifolorin yer-
ino yetirilmasi baximindan, cinayat qanununu
totbiq etmoyo solahiyyoti olan vozifali gox-
slor torofindon hayata kegirilon mithiim mon-
tigi proses olub, onun yekununda konkret
sosial hadisays, comiyyot iigiin tohliikali
olan insan davranigina hiiquqi qiymot veri-
lir. Bu iso ilk ndvboado isin faktiki hallarinin
hortorafli Oyronilmasini, cinayat hiiquq nor-
masinin se¢ilmasini vo onun mozmununun
izah edilmosini tolob edir.

Cinayatlorin diizgiin tovsifinin bdyiik
hiiquqi shomiyyati vardir.Tovsifin diizgiin
aparilmasi cozalandirilan omolin digor hiiquq
pozuntularindan forqlondirilmasine yardim
edir,qanuni cozanin tayin edilmasi vo cozanin
¢okilmoasi goraitinin mioyyon edilmoasi Ugiin
vacib sortdir,bir ¢ox cinayot prosessual miid-
dealarin diizgiin totbiq edilmasinin ilkin gor-
tidir.

Cinayoti faktiki olaraq qrup halinda
tt')ratmis soxsin moasuliyyati mosolosindo
do miioyyon c¢otinliklor miisahido olunur:
homin $OXs  qrup torofindon torodilon ci-
nayoto gora,yoxsa tokbasina cinayot torotmoyo
goro mosuliyyato colb olunmalidir?Ali Moh-

komonin Plenumunun miixtolif qorarlarinda
3 ndv cinayat,yoni soygunculuq,quldurluq
vo zorlama cinayetlorinin qeyd edilon qay-
dada torodilmasi zamani cinayat masuliyating
bir nofor soxsin calb edilmasina baxmayaraq
omolin bir qrup torofindon tdrodilon cinayot
kimi tovsif olunmasina dair izahlar verilmisdir.
Bu barads aragdirdigim vo mons maraqli olan
bir molumati da geyd etmok istordim.N.F.Kuz-
netsova gostormisdir ki

Zorlama cinayatlorinds yalniz kisi cinsindon
olan soxs subyekt ola bilacoyindon bir nofor
kisidon vo bir nofor qadindan ibarat olan qrup
torofindon hoyata kegirilon zorlama omoli qrup
torofindon toradilon zorlama kimi tovsif oluna
bilmaz.(23.s. 209) .

Miirokkab cinayatlorin bir ndvii olan
digor cinayat vasitosilo torodilon omallords
biitdv omalin neca tovsif olunmasi mosalasina
do toxunmaq istoyirom.CM-do xeyli sayda
belo cinayat omollori mévcuddur.Belo omoallor
CM-nin 15-ci maddoasinds tosbit ounmus ci-
nayotlorin tosnifatina goro homiso asas ci-
nayotdon yiingiil cinayat sayilir.Miirakkab ci-
nayatlorin bu ndviinlin toéradilmasinin asason
3 novii forqlendirilir:zorakiliq,qulluq mévqey-
indon istifado etmo,saxta sonadlordon istifado
etma.Digor cinayatlorin téroadilmasinin iisulu
funksiyasini yerino yetiron cinayatlor vahid
miirokkab cinayatin komponenti sayilir vo ci-
nayotlorin mocmuyu qaydasinda deyil,asas
cinayatin torkibi ilo tovsif olunurlar.Yalniz o
cinayat basqa bir cinayatin téradilmesi ii¢iin
tisul qismindos ¢ix1s edo bilor ki,homin cinayot
torodilmosi nozordo tutlan osas cinayotdon
agirliq doracasine gore yiingiil osun,oks halda
vo ya toradilon cinayatlor agirliq doracosine
gora barabar oldugda amal cinayatlorin mac-
muyu ilo tovsif olunur.Basqa cinayatlorin
torodilmosinda iisul gismindo ¢ix1§ edon cinayot
torkibinin zoruri slamati qisminds nozards tut-
Imaya da bilarlor,lakin mozmun etibari ilo on-
lar belo xarakterli cinayot olduqlarindan vahid
miirokkab cinayatin torkibina daxil olur vo
omoal cinayatlorin macmuyu qaydasi ilo tovsfi
olunmur.

“Cinayot hiiququnda tovsif’lo bagh
fikirlorimo bu ciir néqto qoymaq istordim.
Hiiquq adabiyyatinda qeyd edildiyi kimi har
hans1 soxsin xasto olub olmamasi,onun xostal-
iyinin daha somorali miialicasi tisulunu segmok
hagqinda mosalonin holli ilk névbads soxsin
xostoliyinin daqiq toyin edilmosindon asilidir-
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sa,soxsin omolinin cinayat olub-olmamasi va
homin omolshiiquqtonzimetms formasinin
secilmosi tigiin ilkin sort omolin diizgiin tovsif
edilmasidir.
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Aparteid anlayisi vo tarixi

Aydan Agazads

Azarbaycan Respublikasinin Prezidenti yaninda
Dévlat [daracilik Akademiyasinin

Siyasi Idarsetms fakdltasinin

Huqugstinasliq ixtisasinin bakalavr talabasi

tinyada bas veron bir ¢ox regional

miibarizalorin vo ya qarsidurmalarin

manboyindo miixtolif irqlor arasinda

hokm stiron diismen vo oksmdvgeli
miinasibatlor dayanir. Bir ¢ox 6lkalords halo do da-
vam edon va ¢oxsayli insanin 6liimii ilo naticolonon
forqli irqlerin bir - birino qars1 tocaviizkar siyaso-
tinin sobabi mohz “soy qoruyuculuq”, yoni daha
doqiq desak, “irq¢ilik”dir. Bu mathum 6ziinds bir
irqin digorindon miioyyan olamatlora gora istlin
olmasini, stiin olanin digoerine qarst marhomat,
hormoat, qaygr beslomasinin liizumsuz oldugunu,
hatta miixtalif irglorin niimayandalarinin bir yerde
olmasinin bels sohv olacag: ehtiva edir, lakin bu
movqge son doraco geyri-insani bir yanasma tor-
zidir. Ciinki bu anlayisa gora forqli xalglarm var
olmalarina ehtiyac yoxdur va biitlin “forqli olanlar”
aradan qaldirilmalidir.  ©n azindan comiyyatdaki
neqativ hallarin aradan qaldirilmasinda irqgilikle
miibarizonin miithiim shamiyyasti vardir. ©vvalde
do geyd etdiyim kimi, miiasir dévrdo diinyanin
bir ¢ox olkalorinde irqi ayrisegkiliyin yaranmasi
bir ¢ox insan Oliimloring, cinayetlorin meydana
golmasing sabab olur ki, bu mosololors daha sonra
toxunacagiq.

Ancaq irqg¢iliyin keg¢mis illords oldugu
kimi indiki zamanda da bu qodor siddotlon-
mosinin sabablori arasinda 6ziina fikri bir da-
yaq tapmasi masalosi artiq hor birimizo balli
bir masoladir. Bir vohsilik olaraq qarsimiza
¢ixan irq¢i anlayisin “deyilons gora” elmi bir
dayagi vardir. Bu elmi dayaq Darvinin tokamiil
nozoriyyosidir. Diiglinlirom ki, hoqiqotdo
tokamiil noazoriyyesi bioloji bir anlayisindan
uzaq olan, genis kiitlolori tosiri altina alan
“irqeilik” kimi yanlis folsofalorin do infrastruk-
turunu meydana gatiron bir nozaoriyyadir. Hor
no qgodor subyektiv olaraq Darvinin tokamiil
nozoriyyasini gobul etmosom do, danilmaz fak-

tdir ki, zaman kecdikco Darvinin nozoriyyasi
ozlina daha ¢ox dastok qazandi. XIX osrin
hakim dairosi mohz bu nazoriyys ilo ovozol-
unmaz bir tapdi. Qisacasi, XIX osrin ikinci
yarisinda avropalilar digor modoniyyatlori,
sohorlori yagmalayirdilar. He¢ bir hiiquqlar:
olmadig1 halda bir 6lkoni zorla olo kegirir,
sonra bu Olkoadoki insanlar1 tozyiq altina sal-
araq Olkonin qaynaqlarin1 olo kegcirirdilor.
Diistintirom ki, indiki zamanda da irqciliyin
belo tohliikali xarakter almasi mohz yuxarida
qeyd etdiyim masalslorlo baglidir. Mohz son-
raki basliqlarda buna daha otrafli baxacagiq,
lakin deyilonlori timumilosdirarok aparteidin
anlayisini, tarixini qisaca xarakterizo edak.

Aparteid insanliq oaleyhina cinayatin
torkibini yaradan amollardan biridir. “Aparteid
cinayati” termini Oziindo vaxtilo Afrikanin
conubunda totbiq olunmus irqi seqreqasiya va
ayr1 - segkilik siyasotini ehtiva edir. Conubi
Afrika Respublikasinda aparteid irqgiler
torofindon rosmi ddvlot siyasoti soviyyosino
qaldirilmis vo qanunvericilikdo 6z oksini tap-
migdi. Bu zaman afrikalilarin yerdoyismaosi
mohdudlasdirilaraq onlara qars1 qadaganetmo
siyasoti  hayata kecirilirdi. Umumilikda,
aparteid bir irqge monsub olan insan qrupunun
hor hans1 digoer irqe meonsub insan qrupu
tizorinds agaligin1 qorumaq vo saxlamaq, ona
sistematik ziilm vermok moqsadi ilo torodilon
geyri - insani omollori ifado edir. Insanliq
oleyhina cinayat kimi aparteidin 6ziinomoxsus
torkib elementlori vardir:

a) cinayotkar bir vo ya bir ne¢o $oxso qarsi
aparteid cinayaotinin torkibini yaradan omal
toradir;

b) bu omol Beynolxalg Cinayat Mboh-
komaosinin Statunun 7 - ci maddesinin 1- ci
bondindo gdstorilon omoallo eynilik toskil edir,
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yaxud 0z xarakterino vo tohliikalilik deracasine
gora bu aktlarin hor birino oxsardir;

c) bu cinayati hoyata keciron soxs torot-
diyi omolin hansi goraitdo bas verdiyini dork
etmoli vo bilmolidir;

d) bir qrupun digor irqi qrup {lizorindo
agaliq etmok vo sistematik ziilm etmok re-
jimi dovlat plan1 vo ya siyasoti naticasindo
toradilmoalidir;

e) cinayatkar bu oamoldo rejimi qoruyub
saxlamaq maqsodinds olur;

Beynolxalq cinayatlorin kateqoriyasina
daxil edilmis bu cinayatin tarixine nozor
saldigda goriiriik ki, Avropa miiasir dovriin
baslangicina qodor irqcilik anlayisiyla tanis
deyildi. Orta asrlords Katolik Kilsasinin qur-
dugu comiyyot modeli irq¢ilikdon tamamilo
uzaq idi va irqgiliyi gobul etmirdi. Insanlar
Ozlorini hor hansi irqin niimayondosi kimi
deyil do, timumilikdo Xristian dininin nii-
mayondalori olaraq qobul edirdilor. Xristian
olmayan comiyyatlori do irqi ayriseckiliyo hos-
sas yanasirdilar. Hotta, 590-604 illori arasinda
Papa Gregori yshudilora har hansi irqi tozyiq
edilmasini qadagan etmisdi vo bu qayda son-
rak1 dovrlorde do davam etdirilirdi.

Qeyd etmok lazimdir ki, Katolik
Kilsasi Kolomb vo adamlarinin qarsiya qo-
ydugu “Amerikan yerlilorinin bir név heyvan
oldugu” soklindoki diisiincoyo qarsi ¢cixmisdi.
Amerikan1 yohudilik adina kosfo ¢ixan Kol-
omb, yohudi tolimindoki irqgilik diisiincosini
Amerikan yerlilorina totbiq etmokdon heg
bir halda ¢okinmirdi vo elo bu sobabdon Ka-
tolik kilsosi buna reaksiya vermis, qeyd et-
misdir ki, bu insanlara da dinin izah edilmasi
lazimidir. Bunun on moshur niimunasi, Chi-
apas yepiskopu Bartolome do Las Casasin,
Kolomb ilo birgs Yeni Diinyada yasayan ko-
loniyacgilarin “yerlilor bir ndév heyvandir” id-
diasina qarsiliq, yerlilorin “ger¢ok bir insan”
oldugunu miidafis etmis olmasidir. Yeni Diin-
yada irqg¢iliyin an gérkomli numayendalgrl 1S9
osas etibbarilo Piiritenler olmaq iizra, Ingilis
koloniyacilart idi vo onlar protestant idilar.
Burada dogan irqcilik, Anglo-Sakson (Ingilis
vo Amerikan) irq¢iliyini meydana gotirmisdir.
Ingilisco danisan soxlorin basqalarindan iistiin
oldugunu miidafis edon bu tolim imperializma
do giic vermisdir. Anqlo-Sakson irq¢iliyindaki
Protestant vo xiisusilo do Piiriten tosirinin
ohomiyyatina diqqot ¢oksok gorarik ki, Tomas
Gossett “lstlin irq” birlosmosinin monbaoyini

bels analiz edir ki, Tanr1, 6z xalqin1 firavan et-
mok {i¢lin, basqalarmm yox edilmasini istadi.
Bir basqa Piiriten, “Tanr1, aralarinda xastalik
yayaraq Massachusettsdaki Qirmizidarililerin
ododlorini 30 mindon {i¢ yiiza endirmomizi
istadi” demisdi.

ABS - 1n gorkomli soxsiyyati Benjamin
Franklin, daha sonra eyni diisiinconi miidafio
edorok 6z avtobioqrafiyasinda belo yazirdi:
“Yerliloro i¢irdiyimiz rom ickisi Tanrinin
qirmizidarililori yer iiziindon silmak {icilin et-
diyi planin bir pargasi idi”.

2. islam hiiququnda va digar 6lkalorin
qganunvericiliklarinds irqi ayriseckilik

Diisiiniirom ki, bu maosalonin miisolman
hiiququnun osasini toskil edon Quranda neco
oks olundugunu bilmok maraqlt olardi. Quran
oxlaqinda forqli xalqlarin vo qobilslarin
yaradilmasinin sobobi “insanlarin bir-birlori
ilo tanis olmalar1” soklindo bildirilmisdir. Bu
miixtoliflik Allahin yaratdigi bir gozsllikdir.
Bir adamin badoninin qara, digorinin sar1 vo
ya ag rongds olmasinin he¢ bir 6nomi yoxdur.
Hor bir yaradilis gozeldir. Bir adamin forqli
rongo, ya da forqli fiziki xilisusiyyatlora malik
olmas1 o adama hor hansi1 bir ustiinliikk vermir
vo ya oksino, he¢ do onu digorlorindon asagi
movqgedo oldugunu gostormir. Allah “Hucurat
surasi’nda bu hoqiqgoti belo bildirir:

. Ey insanlar! Biz sizi kisi vo qadindan
yaratdiq. Sonra bir-birinizi taniyasiniz deya,
sizi xalqlara va gabilslore ayirdiq. Siibhasiz ki,
Allah yaninda on hdrmatli olaniniz Ondan on
cox qorxaninizdir. Hoqigaton, Allah Bilondir,
Xaobordardir. (Hucurat surasi, 13)

Istordim ki, digor 6lkelorin ganunv-
ericiliklorindo  bu maosolonin neco oks olun-
duguna diqqot yetirok. Ilk o6nco Tirkiyado
mosalanin necs olduguna baxaq. Tiirkiys Kon-
stitusiyasinda qanun qarsisinda barabarlik 10-
cu maddodo tosbit olunmusdur: “ X. Qanun
qarsisinda baraboarlik

Hor kos , dil , irq , rong , cinsiyyat ,
siyasi diisiinco , folsofi inanc , din , mozhab
vo bonzari sabablarle forq qoyulmadan qanun
qarsisinda borabardir .”

2005 -ci ilds qlivvays minon Tiirk
Coza Qanununa ayri-seckiliklo olagodar bozi
tonzimlomolor edilmisdir. Bunlarin basinda iso
qanunun totbiq olunmasi asnasinda ayri-seckil-
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iyin qadagan olunmas1 3. maddanin 2-ci bond-
indo bela gostorilmisdir :

“ Coza Qanununun totbiqindo kaslor
arasinda irq, dil, din, mazhob, milliyyat, rong
, cinsiyyat, siyasi vo ya digor fikir yaxud
disiincolori, folsofi inanc, milli vo ya sos-
ial mongo, dogum, iqtisadi vo digor ictimai
movqelori cohatdon ayri-seckilik edilo bilmoz
vo heg bir kimsoyo imtiyaz taninmamalidir .

Fransa Insan Hiiquqlar1 Boyannamasi-
nin ilk maqalesinda do bela bir fikir vardir:”Mon
anadan azad dogulmusam va hoar kaslo barabor
hiiquqlara malikom.” Hal - hazirda qiivvede
olan Fransa cinayat qanunvericiliyino asason,
belo geyd olunur ki, ogor Fransada belo ci-
nayot, yoni irqi-ayrisecgkiliklo bagli cinayot
olarsa, bu 45000 avro pul cozasi va ya 3 il
miiddatinde azdligdan msahrumetms ilo coza-
landirilir. Qeyd etmok istoyirom ki, ABS-la
miiqayisads Fransada irqi-ayriseckiliklo bagh
cozalar daha sortdir. Bir fakti da qeyd etmok
lazimdir ki, “demokratiyanin besiyi” adlanan
ABS 06z qanunvericiliyinds bels irqi qruplara
daha yiiksok sanksiya totbiq edir. Malumat ii¢iin
deyim ki, 2009- cu ildo edilon bir arasdirmaya
gora, qaralar Amerikan comiyyatinin 13% -ni
toskil etsa do, buna qars1 hobsxanalardaki moh-
kumlarin yarisina yaxini qaralardan ibarot idi .
Qaralarin aldiqlar1 cozalar agdarililordon 10%
daha uzun olmaqda vo dmiir boyu hobs cazasi
alanlarin 3 ds 2 sini azliq niimayandalori togkil
etmakdo idi . Yoni Obamanin rongi belo ABS -
da irqi ayr segkiliya son qoymadi.

Serbiya ganunvericiliyine asason, Serbiyada
yasayan xalglar vo etnik icmalar arasinda ,
etnik , irqi vo ya dini nifrot vo déziimsiizliyo
tohrik edan vo bu tohrik naticasinde cinayatin
bas vermosino sobab olan soxs bes il alt1 ay
habs cozasi ilo cozalandirilir.

Bolgaristan qanunvericiliyina géra
“Vatondaglarin barabarliyino qarst cinayatlor”
foslindo geyd olunur ki, elektron 1nf0rmas1ya
sistemlori vasitasilo vo ya hor hans1 digor sz ,
motbuat vo ya kiitlovi informasiya Vasitalariyla
kimsa irqi, milli vo ya etnik zominds ayri-secki-
lik , zorakiliq vo nifrat tablig edon cagirislar
edorso, 1 ildon 4 ilo qodor azadligdan mohru-
metmo vo ya 5000 saatdan 10000 saatadok icti-
mai iglor cozasi ilo cozalandirilir. Hotta “Qorbi
Balkanlarda Moni inkisafinin monitoringi
- mohkomo vo asayisin tominati institutlar
2009-2011” adli “Monteneqro qaydalar pro-
qrami”nda asagidaki fikir 6z oksini tapmisdir:

“AB-yoa nozards tutulan galocok hesabat 6hdo-
liklori nozars alaraq ©sas hiiquqlar Agentliyi (
FRA ) irqeilik vo ksenofobiya vo digor nifrot
motivi olan cinayatlori , uygun toskilatlar tiglin
morkoz ndqtesi kimi toyin edilmslidir,homgi-
nin irq¢i cinayatlorin statistikas1 toplanmali,
ksenofobiya vo ya digor nifrot motivi oks et-
diron cinayatlor minimuma endirilmolidir.”

Makedoniya Cinayat Macallosinin
(114/09 sayli Respublikanin Rasmi Qozet-
indo ) Sentyabr 2009-cu ildo gobul olunmus
qanuna goOro bir irqin Ustlinliyi haqqinda
fikir yayan,hor hansi irqi miidafis vo ya irqi
ayri-segkiliyo sovq edon vo yol veron sox-
slor {i¢ il alt1 ay hobs cozasi ilo cozalandirilir,
lakin bir digor 6lke ilo - Albaniya ilo miiqay-
isodo Makedoniyanin bu omolo gdrs nozords
tutdugu sanksiya, fikrimco, olduqca asagidir.
Albaniyada ohalinin bir qrupunun mohvino
qars1t konkret gosdle xarakterizo olunan, eyni
zamanda isgonca vo zorakiliqla miisayiot ol-
unan irqi, dini, etnik, siyasi, ideoloji mo-
tivlarla toradilon cinayatlar 15 ilden az olma-
yaraq azadligdan mshrumetms vo ya omiirliik
azadligdan mohrumetms cozast ilo coza-
landirilir. Cox maraqli masoladir ki, cografi
cohotdon iki qonsu dovlatin eyni amalo goro
nozards tutduqlart sanksiyalar bir - birindon
cox forqlonir.

Isvecro qanunvericiliyino osason, soxs hor
hansi sobob iizorino , digor irqe mansub olan
soxslori agiq sokilds pisloyir vo ya irqi sobabi-
yla, insan layaqatini al¢aldan sokildo, eyni za-
manda tocaviiz aktlarindan istifads edarak vo
ya digor vasitalorls cinayat torodorsa, ii¢ ildon
cox olmayan hobs cozasi vo ya corimd co-
zasina mohkum olunur. Hotta Isve¢rodd hesab
olunur ki, beynoalxalq hiiquqa goéros , Isvegra
rosmi olaraq milli tohliikesizliyin , ictimai
asayisin vo ya insanlarin saglamligin1 qoru-
magq li¢lin zaruri olan an gati - imkan tadbirlori
secorok sadalanan elementlora qars1 edilon ci-
nayatlorin qarsisinin alinmasina yonalmis hor
ciir todbiro haqq qazandirir. Bundan olavo,
hor hansi bir siyasot Isve¢ro votondaslar1 vo
xarici votondaslar arasinda, bir sézlo, irqi qru-
plar arasinda qarsidurma yarada bilmoz vao
ayri-seckiliya he¢ bir halda yol verilmir. Hotta
bu bir faktdir ki, ocnobiloer ( irqi, dini, etnik,
milli movqgeyindon asili olmayaraq ) Isvec¢ra
votondaslar1 ilo viza almadan evlona bilorlor.
Lakin har no godoar belo humanitar qanunlar-
dan yazsaq da, tosssiiflo qeyd etmoliyik ki,
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Yunanistan parlamentinin tizvlori , h6kumat vo
FRA - nin goriisiindon aydin olmugdur ki, son
illorde Yunanistanda irq¢i zorakiliq hadisalari
artmaqda davam edir. Son zamanlar iso Itali-
yada Tunisdon olan immiqrantlarin say1 siiratlo
artmaqdadir vo hakimiyyaotin sag qolu onlara
qars1 “agiq irqc¢i” davranis sorgiloyir. Ispan-
iyan1 da Yunanistanla miiqayiso etsok, gorarik
ki son illords bu 6lkadas da irqgilik artmaqdadlr
Iqtisadiyyatin miioyyon doracods inkisafi Mo-
rokko kimi Simali Afrika 6lkosindon olan im-
miqrantlarin sayimnin artmasina sabab olsa da,
irqi ayrisegkiliyin hokm siirmosi garsidurma-
lara vo votondas miiharibalorino gotirib ¢ixar-
misdir.

Umumilikds iso Avropada irq¢i etirazlar
bozon belo demok miimkiinso, “sohnolosdi-
rilimis” olur. Ciinki siyasot¢ilor daha c¢ox
sas toplamaq niyyeti ilo diger irgler {iiciin
diismonciliyi qobul eds bilirlor. Tabii ki, bu
davam etso, bundan aziyyot ¢okon elo Avro-
panin 0zii olacaq.

Bagsqa bir forqli 6lkenin - Namibiyanin
Konstitusiyasinin 3 - ci foslinin 10 - cu
boliimiinds (“Boraborlik vo irqi ayrisegkilik-
don miihafizo) qeyd olunur ki, biitiin insan-
lar ganun qarsisinda barabordir. Soxslor , irq,
rong, etnik mongo, din, mozhob va ya sosial vo
iqtisadi voziyyatina goro ayri-segkiliys moruz
qala bilmoz.

Homg¢inin homon konstitusiyanin eyni fosli-
nin 23 - cii (“ Aparteid vo mogbul foaliyyot”
adlanir ) bélmosinds belo bir fikir vardir : “
Irqi ayriseckiliyin paraktikas1 vo aparteid
ideologiyas1 Namibiya xalqinin oksariyyat
hissasinin uzun miiddat oziyyot ¢okdiyi bir
moasaladir, mohkomolarin bu barads tacriibasi-
nin olmas: vacibdir vo bu ciir tocriibslorin
tabligi mohkomalor torafindon cinayat cozasi
ilo miisayiat olunur, bu kimi cozalar1 Parla-
ment namibiyali insanlarin 6z inqilablarini
ifado etmok moqsadi ii¢iin zoruri hesab edir.”

3. irqi-ayriseckilik beynalxalq aspektdo

Tobii ki, bu qodor aktual mosaloys
beynolxalqtonzimlomoninozordonkegirmomok
olmazdi. Ona goro do golin mosaloya beynalx-
alg movgedon yanasaq. Ilk onco Beynoslxalq
Cinayat Mohkomosinin Roma statutunda 1998
- ciil 15 iyun - 17 iyul tarixlati arasinda hayata
kecirilon diplomatik konfransin Yekun aktinin
preambulasina nozar salaq. Statutun preambu-

lasinda qeyd olunur ki, biitiin beynslxalq birl-
iyl narahat edon on ciddi cinayatlorin cozasiz
qalmamasinin vo onlarin tasirli taqibinin hom
milli saviyyoado hoyata kegirilon todbirlor, hom
do beynolxalq omokdasligin foallasdirilmasi
ilo tomin edilmali olmasi salahiyyatli soxslorin
tizorina 6hdoalik kimi qoyulur. Bu statutun 7 -
ci maddasinin ( “Insanhq sleyhins cinayatlor™)
(j) bandinds aparteid cinayati insanliq aleyhina
toradilon cinayatlor sirasinda gostorilmisdir vo
homginin hor hansi bir qrup milli, etnik, irqi
motivlarle toqibo moruz qalarsa, bu da insan-
liq sleyhina olan cinayat kimi qiymatlondiri-
lir, ¢linki Beynolxalq Cinayat Mohkomaosinin
Roma Statutu homin omalin, yoni aparteidin
insan loyaqaotinin asaslarina qoasd edon xiisusilo
agir vo antihumanist xarakterini nazars alaraq,
onu tamamilo osasli olaraq insanliq aleyhino
cinayatlor sirasina daxil etmisdir.

Statut buomali “birirqi qrupun digarirqi
qrup vo ya qruplar tizorinds tosisatlagdirilmig
sistematik ziilm vo agaliq rejimi kontekstinda
vo homin rejimi qoruyub saxlamaq maqgsadi ilo
toradilon goddar horokotlor” kimi miioyyon-
losdirir (7 - ci maddonin 2 - ci hissosinin (h)
bondi) . Bundan bagqa, ilk baslhiqlarda qeyd
etmlsdlk ki, aparteid geyri - insani omollori
ifado edir. Bu amollor eynilo Aparteid cinayo-
tinin qarsisinin alinmasi1 va cazalandirilmasi
haqqinda 1973-cii il Konvensiyasinda 6z aksini
tapmisdir. Demak olar ki, aparteid cinayatinin
“statusu” da mohz bu konvensiya ilo miiayyon
olunur. Aparteid Beynoalxalq Cinayst Moh-
komosinin statusunda insanliq aleyhina cinayot
kimi gostorilmisdir. Aparteid insanliga sigma-
yan elo bir omoaldir ki, 6z xarakterino goro re-
jimin saxlanilmas1 mogqsadils 6ziinde sistem-
atik ziilmii ifado edir. Beynolxalq hiiquqda
irqi ayri-seckilik qadagasi hom {imumi, hom
do xiisusi, eyni zamanda bir ¢ox beynolx-
alq sonad vo miiqavilodo oks olunan imumi
bir normadir. Bu iimumi norma, beynslxalq
hiiququn 1945 - ci ildon sonra inkisaf edon iki
spesifik sahads konkret tosir dogurmus , irqi
ayri-seckilik hom basli-bagina insan hiiquqlar
pozuntusu meydana gotirdiyi ti¢iin beynolxalq
insan hiiquqlari , eym zamanda beynolxalq ci-
nayotlors gevrlldlyl liciin beynalxalq cinayot
hiiququ torofindon tonzimlomo mdvzusu ol-
musdur. Buna goro do ilk 6nce Avropa Kon-
vensiyasinin 14-cii maddesine nozar salaq:

“Bu Konvensiyada tosbit olunmus hiiquq
vo azadliqlardan istifado cins, irq, dorinin
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rongi,dil, din, siyasi vo digar baxislar, milli vo
ya sosial mango, milli azliqlara mansubiyyat,
omlak vaziyyeti, dogum va ya digor har hansi
olamatlorine goroayri-segkilik olmadan tomin
olunmalidir.

Osas kimi “Irqi vo etnik monga™nin genisl-
iyi Al vo AIHM-in yanasmalar1 baximindan
forqlonir. Forq ondadir ki, Irqi Boraborlik
haqqinda Direktiv “milliyet 1 irq vo ya etnik
monsubiyyot konsepsiyasindan acgiq sokilde
istisna edir. Milliyoti agiq sokildo istisna et-
mokdon olave, Irqi Boraberlik haqqinda Di-
rektiv 0zii- ozluyunds irqi vo ya etnik mongd”
anlayisini da vermir. Irq vo ya etnik monsonin
neca basa diislilmoali olmas1 haqqinda bir sira
basqa sonadlor do mé')vcuddur. Amma geyd et-
moak istoyirom ki, na “rong”, no do milli azliga
moxsusluq Irqi Bsrabsrllk haqqinda Direk-
tivdo sadalanmasa da, AIHK-da ayrica osaslar
kimi sadalanirlar.

Bundan basqa, Avropa Surasinin Irqgilik va
Dozumsuzluya qarst Komissiyasi (ECRI) da

“irqi ayriseckiliyo genis bir anlayls vermigdir.
Belos ki bu anlayisda 6ziinds “irq, rong, dil ,
din, milliyyot vo ya milli vo ya etnik monso”
kimi osaslari ehtiva edir. Oxsar sokildo, Irqi
Ayriseckiliyin Logv olunmasi haqqlnda (AB-
nin vo Avropa Surasinin biitiin iizv dovlatlori-
nin qosulmus oldugu) 1966- c1il BMT Konven-
siyasinin 1- ci Maddoesi ile da irqi-ayrisegkiliya
verilon anlayis “irq, rong, toromo va ya milli vo
yaetnik monso” kimi osaslar1 6ziindo ehtiva edir
. Irqi-ayriseckiliyin Logv olunmasi1 haqqinda
Komito (CERD) do miioyyon etmisdir ki, oksi
siibut olunmayinca, bir fordin hansisa bir irqi
vo ya etnik qrupa moxsus olub-olmadiginin
miloyyonlogdirilmasi sbzﬁgedsn soxsin 0z
monsubiyyatini neco miioyyon etmasing asason
hoyata kecirilmolidir .

Irqi Ayriseckiliyin Logvi Komitasinin fordi
sikayotlor Proseduruna nozar salsaq gorarik ki,
Irqi Ayrisegkiliyin Logvi Komitosi 18 must9q11
ekspertdon ibaratdir vo BMT-nin Irqi Ayri-
seeckiliyin Biitiin Formalarinin Logvi Uzra
Beynolxalqg Konvensiyanin nozarot funksi-
yalarin1 hoyata keciron miiqavilo orqanidir.
Digor  (Dovlatlorin ~ dovrii  hesabatlari,
dovlatlorin dovlatlora qars: sikayat proseduru)
prosedurlarla yanasi fordi sikayatlor proseduru
da vardir. Konvensiyanin 14-cli maddasina
qosuldugunu boyan edon istonilon ddvlato
qars1t fordi sikayot toqdim edilo bilor. Belo-
likla, irqi ayrisegkiliyin qurbani olduqlarini

iddia edon ayri-ayr1 soxslor vo ya soxslor
qrupu 6z dovlotlorino qars1 TALK-a sikayot
vera bilorlor. Konvensiya homginin noazardos
tutur ki, séziigedon boyanat1 vermis dovlotlor
hiiquqlarlmn pozulmasinin qurbani olduqlarini
iddia edon vo digor yerli hiiquqi miidafis
vasitalorini tiikondiron ayri-ayri soxslordan vo
ya soxslor qrupundan petisiyalar (sikayotlor)
gobul etmak salahiyyotine malik milli orqan-
lar1 tosis edo vo ya gostoro bilorlar. Sikayatcilor
bu masoloni baxilmaq f{¢lin yalniz o halda
Komitoys vero bilorlor ki, homin orqanin
horokatlori onlar1 qane etmosin. (Irqeiliya vo
irqi ayri-segkiliya qars1 miibarizoyo dair Ikinci
Umumdiinya Konfrans1 torofindon 1983-cii
ildo gobul edilon Foaliyyat Proqraminda bels
sikayotloro baxilmasi iizro dovlotlorin milli
prosedurlarindan daha genis istifado imkanini
tomin etmoak dovlatlora toklif olunur. Mov-
cud prosedurlar barado ictimaiyyoto molumat
verilmali, irqi ayriseckiliyin qurbanlarina iso
belo prosedurlardan istifado etmokds yardim
gostorilmalidir. Sikayat vermo qaydalari sado
olmali, sikayatlor iso miimkiin qodar tez qobul
edilmalidir. Irqi ayri-segkiliyin aztominath
qurbanlarina miilki vo ya cinayot miithakima
icraati ¢orcivasindo hiiquqi yardim gdstorilmali
vo vurulan ziyana gors kompensasiya tolab et-
mok hiiququ nazards tutulmalidir.)

Qeyd etmok yerino diisor ki, irqi mosolalori
AIHM “siibholi kateqorlyaya” aid edir. Ona
gora do golin bels bir masaloys diqqget yetirak:

Sorqi Afrikadan olan asiyalilar Birlogsmis
Kralliga qarst is (1973) homin bdlgodon olan
asiyalilarin Birlogmis Kralligdan ¢ixarilmasi
haqqinda idi. Onlar miixtalif kateqoriyalar-
dan olan Britaniya votondaglari idiler, lakin
getmoyo basqa yerlori yox idi, ¢iinki voton-
lori olan Afrika dovlatlorinds onlarin yasama-
lar1 ¢otin idi vo onlar bir yerdon basqa yero
“koglirilmoa™ tohliikosi altinda ifilor. Roftar-
daki bu askar forq irqi alamatlors asaslanirdi,
clinki miivafiq qanunvericilik, ancaq nona-ba-
balarinin Birlogmis Kralligla alaqasinin oldugu
insanlarin mohdudiyyat qoyulmadan o&lkoyo
daxil olmalarina icazs veriridi. Bu qayda “ag
dorili” miihacir votondaglarin xeyrino isloy-
irdi. Komissiya qorara ald1 ki, “irqe osaslanan
ayri-seckilik miioyyon hallarda Konvensiyanin
3-cli maddesinin moanas1 baximindan loyaqati
alcaldan roftara borabor ola bilor” vo “irqo
osaslanan ayrisegkiliys xiisusi diqqet ye-
tirilmoalidir “
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AIHM Kipr adasinda yasayan sakin-
lorin iki qrupundan birina qars1 ayrisegki-
lik praktikasina aid miisayyon etdi ki, irqge
osaslanan genis miqyasl vo ciddi ayriseckilik
roftar1 slibuta yetirilib vo qorara aldi ki, bu ciir
roftar Konvensiyanin 3-cii maddasini pozur,
yoni buradaki ayriseckilik avvalki masolada do
oldugu kimi eyni zamanda loyaqoti algaldici
roftar kimi qiymotlondirilmalidir.

Belolikla, Komissiya hesab etdi ki, “loyaqoati
alcaldan roftar” toskil etmok {i¢lin ayriseckil-
iyin digor olamatlori kifayat gqodor ciddi hal
sayllmadiqda bels, irqi ayriseckilik kifayaot
godar ciddi hal sayilir. Komissiya, hamginin,
hesab etdi ki, loyaqati algaldan roftarin olmasi
ticlin ayriseckiliya gasdon yol verilmalidir.

Bundan basqa, Aparteid cinayatinin
qarsisinin alinmasi vo ona gora cozalandirma
haqqinda Beynalxalq Konvensiyaya nazor sal-
saq, gororik ki, bu konvensiyaya qosulmus
dovlatlor beynslxalq vo milli soviyyslords
yeni, daha tosirli tadbirlorin goriillmasins im-
kan veracoyine omin olaraq, asagidakilar
barado raziliga goldilor:

Maddo 1 - 1. Bu Konvensiyanin istirak¢isi
olan dovlatlor boyan edirlor ki, aparteid
bogariyyato garst cinayatdir vo bu Konven-
siyanin 2-ci maddosindo miioyyon edilon
aparteid siyasati vo praktikasinin vo ona ox-
sar irqi seqreqasiya vo ayri-seckilik siyasati vo
praktikasinin noticasi olan insanligdankonar
horakatlor beynoalxalq hiiquq prinsiplerini, o
ciimlodon Birlosmis Millotlor Toskilat1 Nizam-
namosinin maqsad va prinsiplorini pozan vo
beynolxalq siilh vo tohliikesizlik ii¢iin ciddi
tohdid doguran cinayatlordir.

2. BuKonvensiyanin istirak¢isi olan dovlotlor
aparteid cinayati torodon togkilatlari, tosisatlari
vo ayri-ayri soxslori cinayotkar elan edirlor.

Homg¢inin bu Konvensiyaya qosulmus
dovlatlor aparteid cinayatinin kékiini kosmoak,
eloco do aparteid cinayatinin vo ona oxsar se-
qreqa51ya siyasatinin, yaxud onun tozahirlori-
nin har ciir togviq edilmasinin qarsisini almaq
vo bu cinayotds gilinahkar olanlar1 cozalandir-
magq li¢iin hor ciir qanunvericilik aktlari vo digor
aktlar qobul etmoyi 6z 6hdalorina gotiirtirdiilor.

Homg¢inin BMT-nin ke¢mis bas katibi Kofi
Annan 8 may 2007 - ci il tarixli nitqindo qeyd
etmisdi ki, no qurtulus, no do miistoqillik elan
edilmakls soxslorin azadlig1 tomin edilo bilar.
Bir c¢ox olkolords , irqi ayri-segkilik artiq
rosmi olaraq qadagalarla miisayiot olunsa da, is

bununla bitmir. Irqi ayriseckiliye son qoymagq
vo bu qaydalara riayot, hormot hor bir 6lkonin
qarsisinda mithiim vazife kimi qoyulmalidir.
BMT - nin aparteidlo bagli apardigi aragdirma-
lardan belo molum olur ki, aparteid siyasotina
goro mosuliyyot dasiyan soxslorin geyri - insani
omollori 6lks votondaglarinin etirazina, eyni
zamanda boazi 6lkolords votondas miiharibasina
godor gotirib ¢ixarmisdir ki, bu da 6z novb-
osindo beynolxalq silhiin vo tohliikesizliyin
pozulmasina sorait yaradir. Aparteid hom do
psixoloji tocaviizkar miiharibadir, ¢linki onun
bas vermasi noticosindo comiyyatin biitiin
monovi va oxlaqi doyarlori mohv edilir. Yiiksok
ictimai tohliiksliliyi hom do onunla xarakter-
1z olunur ki, bu cinayoat tokco bir 6lko dax-
ilinda deyil, hotta basqa olkalori do ohato edo
bilor. BMT - nin Bas Maoclisi 6ziinlin ¢oxsayli
boyannamolorinds dofalorle qeyd etmigdir ki,
aparteid siyasoti vo tocriibasi BMT Nizam-
namosinin maqsad vo prinsiploring tam ziddir
vo bu beynalxalq cinayat masuliyyati yaradir.

4. Milli qanunvericiliyimiz vo
irqi-ayriseckilik

Bu haqda danismaq tii¢lin ilk 6nco Konsti-
tusiyamizin 25- ci maddasindon sitat gotirmok
istoyirom:

“Dovlat, irqindon, milliystindon, din-
indon, dilindon, cinsindon, monsoyindon,
omlak ng1yyat1nd9n qulluq mdvqeyindon,
oqidosindon, siyasi partiyalara, homkarlar itti-
faqlarina vo digor ictimai birliklore monsubi-
yyatindon asili olmayaraq, hor kosin hiiquq vo
azadlilarinin barabarliyins tominat verir. Insan
vo vatondas hiiquqlarin1 vo azadliqlarini iri,
milli, dini, dil, cinsi, monsoyi, oqida, siyasi vo
sosial monsubiyyoto goro mohdudlasdirmaq
qadagandir.”

Homg¢inin homon maddonin 4-cii bondindo do
geyd olunur ki, yuxarida gostorilon asaslar iizro
zarar vurula bilmoz, glizostlor vo ya imtiyazlar
verila bilmaz, yaxud giizostlorin vo ya imtiya-
zlarin verilmasindon imtina edils bilmaz.

Bu cinayot torkibino (aparteid) Azor-
baycan Republikast Cinayot Mocollosinin
“Irqi ayrlse(;kilik (aparteid)” adlanan 111 - ci
maddoasi uygun golir, lakin Rahim Mommoadov
“Beynolxalq cinayot hiiququ vo Azarbaycan
Respublikasinin cinayat ganunvericiliyi” adli
kitabinda yazir ki, maddonin basliginda qeyri
- daqiqliys yol Verllmlsdlr “Irqi ayrisegkilik
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vo aparteid ayr1 - ayr1 anlayiglar olub miixtalif
normativ mozmuna malikdirlor vo eynilosdirilo
bilmazlor”. Man bu fikirle tamamile raziyam,
clinki bu fikrin hiiquqi asaslandirmas1 vardir.
Onlar iki mixtolif beynolxalq hiiquq akt1 ilo
- miivafiq olaraq, “Irqi - ayrisegkiliyin biitiin
formalarinin lagvi haqqinda 1965 - ci il Kon-
vensiya” vo “Aparteid cinayatinin qarsisinin
alinmas1 vo cozalandirilmasi hagqinda Kon-
vensiya” ilo tonzimlonir. Hotta maraqlidir ki,
Cinayot Macollosinin 111 - ¢i maddoasinds s6h-
batirqi ayrisegkilikdon deyil, mahz aparteiddon
gedir. Maddads Aparteid cinayatinin qarsisinin
alinmas1 vo cozalandirilmasi haqqinda Kon-
vensiyanin 2 - c¢i maddasi, demak olar ki, ey-
nilo tokrar edilmisdir. Mohz mocollomizdo
sadalanan omollor do bu Konvensiyada oks ol-
unan omollorlo eynilik toskil edir. Buna gora
do diistiniirom ki, irqi ayriseckilik ayrica bir
miistoqil torkibli cinayat kimi ( yoni aparteidlo
qaris1q olmayaraq) 6z oksini tapmalidir, ¢iinki
1965 - ci il Konvensiyasmda deyilir:

“Bu Konvensiyada “irqi ayriseckilik” ifadasi
maqsadi, yaxud noticasi siyasi, iqtisadi, sos-
ial, madani vo ictimai hayatin hor hansi diger
sahosindo insanin hiiquq ve azadliglarinin
borabor osasda taninmasini, istifado olun-
masini, yaxud hayata kecirilmasini lagv etmok
vo ya pislosdirmok olan, irqi, dorinin rongi,
nosil, milli, yaxud etnik monso olamotlorine
osaslanan hor hansi forqlondirmoni, istisnani,
mohdudiyyati, yaxud {istlin tutulmani bildirir”.

Yuxaridan yazilanlardan da goriindiyi
kimi “aparteid” bir irqo monsub insan qrupu
tizorinds agaligi , irqi qrup, yaxud qruplarin
tizvlorini 6ldiirmani va s. 6zilinds ehtiva etdiyi
halda, irqi ayriseckilik siyasi, iqtisadi, sos-
ial, madani va ictimai hoyatin hor hansi digor
sahasindo insanin hiiquq ve azadliglarinin
borabor osasda taninmasini, istifado olun-
masini, yaxud hoyata keglrllmasml lagv etmok
Vo ya plslasdlrmek olan irqi, deorinin rongi,
nosil, milli, yaxud etnik mongo oslamaotlorine
ssaslanan hsr hans1 forqlondirmani, istisnani,
mohdudiyyati yaxud iistiin tutulmani 6ziinde
ehtiva edir. Mohz deyilonlora gdra miivafiq
olaraq Cinayot Macoallomizds vo homginin Ci-
nayot Macollomizin Kommentariyasinda da
miivafiq diizelislorin nozaors alinmasini istor-
dim.

Yuxarida dediklorimizi Umumilos-
dirsak, bela naticoys galmak olar ki, bizim Ci-
nayot Macallomizin gostorilon maddosi Roma

Statunun deyil, 1973 - cii il tarixli “Aparteid
cinayatinin qarsisinin alinmasi vo cozalandiril-
mas1 haqqinda Konvensiya’nin transforma-
siyasidir.

Macollomizde sorh olunan cinayatin
obyektini irqindan, darisinin rongindan vo milli
monsubiyyotindon asili olmayaraq xalqlar,
millotlor vo dovlatlor arasinda dinc yanasi
yasamanin osaslari, onlar arasinda siilhiin,
tohliikasizliyin, amakdasligin normal inkisafi
toskil edir. ©lava obyekt iso haor hansi bir irqi
qrupun hoyat, saglamliq, miilkiyyest, azadliq,
hiiquq va loyaqati toskil edir. Cinayatin obyek-
tiv cohatini 111.0.1-111.0.6 - c1 maddslarindo
sadalanan cinayotlorin tdrodilmasinds ifads
olunur. Subyektiv cohotdon iso gosdlo xarak-
terizo olunur. Cinayatin subyekti 16 yasina ¢at-
mi1s $oxs ola bilor.

Molumat ii¢iin onu da deyim ki, 1996-
ct il may aymin 31- do 6lkomizds “Irq1 ayri
seckiliyin biitiin formalarinin logv edilmasi
haqqinda Beynoalxalq Konvensiyaya qosulmaq
barads Azaorbaycan Respublikasinin Qanunu”
qobul edilmisdir vo Azorbaycan Respubli-
kast Irqi ayrisegkiliyin biitiin formalarinin
logv edilmosi haqqinda Birlosmis Millotlor
Toskilatinin Bas Assambleyasi torofindon 21
dekabr 1965-ci ildo qobul olunmus Beynalx-
alq Konven51yaya gosuldu vo belsliklo, Azor-
baycan 6z iizorina kifayot qodor nomli 5hdo-
liklor gotiirdli. Homginin bu kovensiyaya goro
Istirak¢1 dévlatlor Birlogsmis Millotlor T9$k1-
latinin Bas katibino Komitodo baxilmaq {i¢iin
bu Konvensiyanin hayata kec¢irilmosino kdmok
etmok moqsadilo goérdiiyli qanunvericilik,
mohkoma, inzibati vo digor tadbirlor haqqinda
moruzo toqdim etmoyi Ohdolorino gotiiriirlor.
Bu dovletlor irqi {stiinlilys, yaxud nifrato
osaslanan ideyalarin hor hansi sokildo yayil-
masini, irqi ayri-sec¢kiliyo har ciir tohrikeiliyi,
eloco do hor hansi irqe, yaxud basqa rongli
doriyo, yaxud etnik monsoyo monsub insan
qruplar1 oleyhino yonoaldilmis biitiin zorakiliq
horokotlorini, yaxud belo harokatlors tohrikgil-
iyi, habels irqi ayri-seckilik foaliyyati aparil-
masi liclin, onun maliyyalosdirilmasi do daxil
olmagqla, har ciir yardim gostorilmasini qanunla
cozalandirilan cinayot novii elan edirlor ki,
yuxarida da qeyd etdiyim kimi bu masaloalor
Azoarbaycan Respublikasinin Cinayat Qanunv-
ericiliyindo 6z oksini tapmisdir.

Notico olaraq onu deys bilorik ki,
demokratiklogon diinyada insan hiiquqlar:
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qlobal kontekstdo on ohomiyystli miizakira
movzularindan birino ¢evrilmisdir. Miiasir
dovrde formalasan kosmopolit diisiinco torzi
insan hiiquqlarina 6z yanasmasiyla forqlonir.
Bu diislinca torzina gora, diinyada insanlar1 sirf
“dlinya votondas1” kimi qarsilamaq lazimdir,
yoni, bu halda irq, din, millst, etnik vo s. kimi
amillor arxa plana kec¢ir. Bu baximdan qlobal-
lasan diinyada sadalanan kateqoriyalara dair
ayriseckiliyin aradan qaldirilmasi demokra-
tiklosmo vo liberal sistem yaradilmasi pros-
esindo osas miizakiro obyektlorindon biridir.
Irqi ayriseckilik masalosi, xiisusan Conubi
Afrikada bas veron bir sira hadisalordon ( ©n
dohsotlisi - Sarpevil geotliami) sonra diinya
gindomino ¢ixmigdir. Bu hadisslordon sonra
irqi ayriseckilik mosalosi beynslxalq togkilat-
lar soviyyasino ¢ixmig vo Sarpevil gatliaminin
bas verdiyi 21 Mart tarixi har il irqi ayrisegkil-
iyo qarst miibarizo giinii kimi qeyd edilmisdir.
Homin dovrdon etibaron irqi ayrisegkiliyin ara-
dan qaldirilmasina dair miixtalif konfranslarda
cixislar soslonmis, konvensiyalar qobul olun-
musdur, lakin ¢ox toassiiflo qeyd etmoaliyom
ki, hal-hazirda halo do az olmayan miqdarda
irqi ayrisegkiliyin hokm siirmosi he¢ kima
namolum deyil. Diinyanin hegemon 6lkasi olan
ABS-da bas veron Ferquson hadisslori bunu
demoya, yoqin ki, asas verir. Irqi ayrlsegklhk
movzusunda miiasir dovrle 6ton asrlori miiqay-
iso etsom, xeyli doyisikliklorin oldugunu qeyd
edo bilorom. Masalon, 6ton osrlords diinyanin
xeyli 6lkalorinds qaradorili soxslor bazarda qul
kimi satilir, onlara Avropoidlorlo eyni mok-
tobdo tohsil almaga icazo verilmir ve digor
hiiquqlar1 sllerindon alinirdi. Daha sonra iso
miixtolif dovlat bascilart irqi ayrisegkiliyin
aradan qaldirilmast iigiin todbirlor gormiis,
Avraam Linkolnun dovriinde qaradarililorin
hiiquqlarinin  miidafiesino dair akt qobul
edilmis, Harriyet Bicher - Stou “Tom dayinin
daxmas1” osoriylo horokata dostok vermisdir.
Homginin,  metropoliyalarin =~ miistomloka
siyasati do Avropoid irqinin ali irq olmasina
gotirib ¢ixarmis, qara dorililor iso onlardan asili
voziyyato golib ¢cixmisdilar, lakin miistomloko
sistemi dagidildiqgdan sonra bir ¢ox qitalordan,
o cliimlodon Afrikadan Avropa ve Amerikaya
miqrasiya dalgalar1 bas vermisdir. Bundan
sonra Avropa vo Amerikada qaradorililorin
say1l artmisdir, bu iso multikulturalizm pros-
esino 0z tohfosini vermisdir vo noticodo bozi
Olkolords multikulturalizm milli siyasot kimi

gobul edilmisdir. Bu da qaradorililorin miida-
fissindo shomiyyatli addim olmusdur.

Toossliflo geyd etmoliyom ki, hor no qodor
oton illorlo miigayisodo bu sahodo Azorbay-
canda inkisaf olsa da, yena do irqi - ayrisegki-
lik barosindo daha ¢ox islorin goriillmali
oldugunu diisiinlirom. ©n azindan Multikul-
turalizm morkozi Azorbaycanda daha ¢ox tad-
birlar, treyninqgler kecirso, fikrimca, daha ef-
fektiv noticolor aldo edo bilorik. Tolerantliq
morkozinds do ancaq din mosalasinda toler-
antliga dair todbirlor vo maariflondirmalorin
deyil, aparteidlo do baglh todbirlorin
kegirilmosini daha mogosadouygun sayiram.

Miiasir dovrde do irqi qruplara qarsi edilen
zorakiliglar gdostorir ki, bu sahads olan
bosluglar holo do davam edir. Tobii ki, bu
bosluglar1 doldurmaq ii¢lin beynolxalq sovi-
yyado islor goriilmolidir. Fikrimco, ilk olaragq,
BMT basda olmaqla beynoalxalq toskilatlar
irqi ayriseckilik movzusunda olan faaliyyatini
daha da genislondirmali, komissiyalar miixtolif
Olkolara sofarlor toskil edarak azliqlarin hiiquq
vo azadliqlarinin ns doroacads qorunmasina
nozarat etmoli, ¢otin voziyyatds olan azliqlara
istonilon sahodo komok edilmoalidir. Tobii ki,
burada 6lkonin daxili siyasati do asas faktorlar-
dan biridir. Daim maariflondirms islori aparil-
mali, irqi azliqlara dostok fondlar1 yaradilmali,
onlarin dovlstin siyasi, iqtisadi, madani va s.
sferalarinda istirakina sorait yaradilmalidir.

Homginin Cinayat Macallomizds bu

mosolalorlo  bagli maddonin  mozmununun
qeyri - daqiqliyi ile bagli qanunverici orqanin
daha doqiq fikirlor irali siirmosini, hor iki ci-
nayot - aparteid vo irqi ayriseckilik arasin-
daki forqin diizglin miisyyon edilmasini daha
moqsadouygun sayiram, distinirom ki onlarin
hor biri ayr1 - ayri cmayst torkiblori kimi Ci-
nayot Macollasinds 6z oksini tapmalidir.
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Cinayat, cinayat-prosessual vo
cdzalarin icrasi ganunvericiliyi
prizmasindan qadinlara hansi
diferensial glizastlar nazarda tutulur?

Zshra Nazarova

Azarbaycan Respublikasinin Prezidenti yaninda
Déviat [daracilik Akademiyasinin

Siyasi [darsetma fakiiltesinin

Hiqugsinasliq ixtisasinin bakalavr talabasi

ir sira sosial faktorlarin hiiquq miina-

sibatlorina miincar edilmasi hor za-

manmi arabarsizlik yaradir? Slbatto

ki, yox.. Ax1 bu faktorlarin nazors
alinmamasi 6zii artiq arabersizlikdir.Ciinki adalstin
olmadig1 yerds borabarlik hiiququndan danismaga
doymoz...

Hiiquglarin diferensiasiyasi
oslindo boraborlik hiiququnun zoruri tomi-
natidir. Eyni bir mosoloyo ayri-ayr1 subyek-
tlorin msnafeyi baximindan yanasma elo
amilloro go6ro aparilmalidir ki,onlar artiq
hiiquqi nizamasalmaya miistoqil tosir eds bilor
vo hor hansi hiiquqi problemin optimal halli
tictin homin amillerin yaratdigi forqlor miitlaq
nozora alinmalidir, belaliklo unudulmamalidir
ki, hiiquq normasi hor seydon avval sosial
normanin bir novidiir. Soziigedon obyektiv
amillordon biri do qanunvericini miixtalif dif-
erensial giizostlorin bazasini1 yaratmaga vadar
etmigdir. Elo mogalomds do  sirf bu aspektdon
insan orqanizminin xisusiyyatlori vo on osasi
da ononavi sosial doyorlor nazors alinmagqla
qadinlar {i¢lin nozordo tutulan giizostlordon
bohs olunacaqdir.

Qadinlar comiyyatin  dziinomoxsus  sos-
ial doyora malik olan {tzvleridirler.S6zsiiz
ki, qadin orqanizminin xiisusiyyatlori nazora
alinmasaydi vo onlara kisi orqanizminin d6za
bilocoyi normalar da samil edilsoydi, bu odalot
prinsipindon yayinmaq olardi vo qadinlarin
hiiquglarinin pozulmasina gotirib ¢ixarardi.

Dogrudur, ganunvericilik saholorino nozor
salsaq, belo giizostlora on ¢ox omok vo ailo
qanunvericiliyinde rast galo bilerik.Lakin
disiiniirom ki, cinayot, cinayot- prosessual vo
coza-icra qanunvericiliyi baximindan da bu
mosoloyo hosr olunmus normalara diqqot ye-
tirmok lazimdir vo c¢alisacam ki, diqqotdon

yaymnan moqamlarin sayr miimkiin qodor az
olsun.

I. Cinayat qanunvericiliyind baxis

Cinayot qanunu g¢orcivasindo daha ¢ox
-cozalarin samil olundugu subyektlor dairasi,
cozadan azad etmo institunun totbiqi hallari,
caza toyin edilmasinds yiingiillogdirici hallar
vo azadligdan mohrum etmo cozasina mohkum
olunmus soxslor ili¢lin cozagokmo miiossisasi-
nin ndéviiniin miioyyon edilmasi baximindan
mosalays aydinliq gotirs bilarik.

Kriminalist todqiqatcilardan P.V.Ko-
robova gora cinayat mosuliyyatinin 5 ndviin
forqlondirildiyi diferensiasiyasinda cozadan
azadetmo vo coza ¢okmokdon azadetmo do yer
alir. Bu iso kifayot gqodor aydinliq yaratmur.
Togsirlondirilon soxs barasindo coza todbirinin
forqlondirilmasi ilo mosuliyyatin diferensial-
lagdirma prosesinda forqlondirmonin predmeti
istisnaliq toskil edir.Bu zaman realizo prosesi
bir qodor doyisikliya moruz qalir.Masalon-
hamile qadinlar vo azyasli usagi olan qadinlar
torofindon cozanin ¢okilmosinin toxiro salin-
masi.

Caza sistemindoki ardicilligla getsak,ovvala
qadinlara totbiq olunmayan coza ndvlorindon
ictimai islorin (mocburi islor) adint ¢oko
bilorik.Hamilo qadinlar vo himayasinds sokkiz
yasinadok usagi olan qadinlara bu coza samil
olunmur. Nozords tutulur ki, adoton bunlar
sohoar vo gosobalarin abadligikiics vo meydan-
larin tomizlonmasi,xastolora qulluq, bosalt-
ma-yliklomo ilo bagli vo xiisusi ixtisas tolob
etmoayon digor belo islor ola bilor ki, hor halda
geyd olunan subyektlorin homin cozani icra et-
mosi geyri-miimkiindiir.

Qeyd etmok lazimdir ki, ictimai islor noviindo
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cozanin miiddati orzindo mohkumbirinci va
ikinci qrup alil hesab olunarsa mohkoma onun
barasindo cozanin icrasinin davami haqqlnda
ogor mohkumun hamilo qadin (eloco do agir
xostd) oldugu miioyyon edilorss  cozanin
icrasinin toxiro salinmasi barodo gorar qobul
etmoalidir.

“Kohna iyerarxiyada” mohkumun comiyyat-
don tocrid edilmasilo alagadar olmayan an ciddi
caza ndvil olan azadligin mohdudlasdirilmas-
1-on sokkiz yasi tamam olmus mohkumlarin
comiyyoatdon tocrid olunmadan, lakin nozarot
altinda xtisusi miiassisalorde saxlanilmasi-ce-
zas1 ig¢iin do bu cozanin totbiq olunmadigi
soxslor qisminda do yuxarida gostorilon sub-
yektlor miiayyan olunmusdu.

Mohkumun comiyyotdon tocrid edilmasi
ilo olagodar olan cozalardan biri do intizam
xarakterli horbi hissada saxlanilmadir ki, bu
caza ndvil harbi mohkoma torafindon koniillii
olaraq hoaqiqi horbi qulluq kegon gadinlara tot-
biq edilo bilmaz.

Nohayot, on mithim moqamlardan biri
Omiirlik azadligdan mohrumetmo cozasinin
qadinlara totbiq edilmomasidir ki, onlara yal-
niz on ciddi osas coza novii olaraq miioyyon
miiddato azadligdan moahrumetma cozasi toyin
edilo bilor.Bu halda cinayatlorin moacmusu
lizra coaza toyin edilorkon azadligdan mahrum
etmo miiddotinin qisman va ya tamamils top-
landi1g1 hallarda cozanin yuxari haddi iyirmi
ildon, hokmlorin maocmusu iizrs iso iyirmi bes
ildon artiq ola bilmoz....

Qadinlarin tobiati,xarakteri nazoro alinaraq
belo bir qgorar verilib.Goriliniir, ganunverici
bels bir masaloni hoall edorkon galdiyi noticonin
osas1 Omiirliikk cozaya layiq goriilon amollorin
adoton qadinlar torofindon toradilmadiyini vo
elo cox giiman ki, toradilmayacayini diisiin-
masi olub.Silibhosiz burada istisnalar da vardir.
Ancaq yoqinki, istisnalar qaydani doyismir,
sOhbat oksariyyotdon gedir.

Humanizm prinsipi daha ¢ox miixtalif nov
cozalardan sortli vo ya sortsiz azad etmo in-
stitutlarinin ~ totbiqi qaydalarinin miioyyon-
lasdirilmasi zaman1 neco deyarlor qanunveri-
cinin xeyirxah miinasibatini ehtiva edir. Bu
clir azad etmo hallar1 cinayatkara qarsi heg do
rohmli olmaq deyil, ax1 cinayat hiiququndaki
humanizm tam praktiki xarakter dasiyir veo
bozi hallarda coza totbiqindon faydali olur.

Hamilo qadinlar vo eloco do azyasli-sokkiz
yasina qodor usagi olan qadinlar torofindon

coanin ¢okilmoasinin toxiro salinmasi cozadan
sarti olaraq azad etmonin bir névii kimi 6ziinda
usaq sokkiz sokkiz yasina c¢atanadok moh-
komonin cazanin ¢okilmasini toxire salmagini
oks etdirir.

Giin kimi aydindir ki, mehkum edilmis qad-
min hamilsliyi, habels azyasli usaqlarinin ol-
mas1 onun azadligdan mahrum etma ndviindo
coza ¢okmasini miimkiinsiiz edir.Belos ki, coza
cokilon yerlor hamilo vo azyasli usaqlart olan
qadinlarin saxlanmasi iigiin uygun deyildir.
Hotta tam yararsizdir.

Qanunverici bu halda hom dogulmali olan
golocok usaga, hom do analarinin coza ¢gokmasi
ilo olagodar normal inkisaf edo bilmoyocok
az yaslt usaqlara gqaygi movqeyindon ¢ixis
edir.Usaq sokkiz yasina ¢atdigdan sonra moh-
komo mohkum olunmus qadin-ananin taleyi-
nin halli masslesine qayidir vo onu cozanin
qalan hissasini ¢cokmokdon ya azad edir, ya bu
cozani daha ylingiil coza ilo ovoz edir,ya da
mohkum gadinin cozanin qalan hissasini ¢ok-
mokdon o6trii islah miiassisasine qaytarilmasi
haqqinda gorar qobul edir.Qeyd edilmalidir ki,
gobul edilon gorar ilk ndvboado qadindan asili
olacaqdir ki,barosindo cozanin ¢okilmosi tox-
iro salinmis ana toxiro salinma dovriindo 6z
analiq vozifalorini neco yerino yetirmisdir vo
Uimumiyyatlo onun davranisi no doracads nii-
munavi olmusdur.

Qanun mohdudiyyat qoymasa da, bazi miisl-
liflor hamils qadinlarin vo ya sokkiz yasina
qadarusaqlari olan qadinlarin yalniz azadligdan
mohrum etma ndviindo cozanin real icrasindan
azad edildiklorini qeyd edirik.Lakin bu kateqo-
riyadan olan soxslorin islah islori ndviinde do
cozani ¢okmokdon azad olunmas1 miimkiindiir.

Gdablyyatda iimumiyyatls, agir vo ya xii-
susilo agir cinayat toroden homin mohkum
qadinlara bu institutun totbiq edilmasins mah-
dudiyyat qoyulmasin1 magbul sayan qeyri-hu-
manist tokliflor vardir.Hotta mosolon, Mol-
dova vo Tacikistan respublikalarinin cinayat
mocallorinds agir vo ya xiisusilo agir cinayot
toratmoyo géra mohkum edilon hamils vo kigik
yasda usagi olan qadinlarin cozasinin icrasinin
toxira salinmasina yol verilmir.

Ancaq qeyd edilonlordon olavo vacib olaraq
nozars alinmalidir ki, mohkoma 6nce valideyn-
lik hiiququndan mohrum edilon, coza ¢okdiyi
dovrde rejim qaydalarini miintazom pozan,
alkogol,narkoman vo ya toksikoman vordislori
olub, miialicesi basa catmayan, habels digor
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agir xostoliyo-masalon,vorom, stizonak vo s.-
tutulan mohkum gqadinlar baresinds bu insti-
tutu totbiq etmokds haqli sayila bilmaz.

Caozanm yiingiillosdiron hallarin genis
siyahisina (homin hallarin tesnifatinda bu
hal togsirkarin psixi vo fziki statusunun xii-
susiyyatlorine vo onun ailo voziyyatini
gostoron qrupa aid edilir. ) cinayotin hamilo
gadin torafindon torodilmosi daxildir.Bu kimi
halin cozani yiingiillogdiron hal kimi miioyyon
edilmasi ananin vo golocak dogulacaq usagin
monafeyinin miihafizosi barosindo human-
izm prinsipinin tozahiirli olub,qadin vo usagin
saglamligr ilo bagli dovlet qaygisinin ifadasi
kimi qiymatlondirilir.Nozars alinir ki,hamiloalik
vaziyyati qadin orqanizminds bozi funksional
doyisikliklora sobob olur vo onun psixikasina
0z tosirini gostarir.Onlar orqanizmds bas veron
bir sira psixo-fiziki doyisikliklorin tosiri altinda
yaranan sobirsizlik,osobilik,tez  tosirlonmo,
tindmocazliq vo s. bu kimi xiisusiyyatlora
malik olurlar ki, homin xiisusiyyatlor ham-
ilo qadinin 6z davranisina rohborlik etmosini
zoifladir,otrafda bas veron hadiss vo proseslors
normal reak51ya qabiliyyatini mahdudlasdirir
vo onda miinaqisoye meyillilik yaradir.

Coza bu halda da yilingiillosdirilo bilor ki,
qadin cinayat torodorkon hamilo olmasa da,
caza toyin edilon moqamda artiq bu V921yy9td9
olmus olsun.Belo hallarda qanunverici yena
humanizm prinsipini rohbar tutur vo hamilo
gqadinin saglamligini, usagin batndaxili normal
inkisafini, elocodo dogulusunu miihafizo et-
mok maqgsadini giidiir.

Nohayot qadinlara miioyyon miiddoto
azadligdan mohrumetmo cozasina mohkum
olundgu zaman cozagcokmo miiossisasinin
miloyyan edilmasinds cinayat ganunvericil-
iyindo diferensialliq mohdud da olsa 6ziinii
gostorir.Bu barodo daha ¢ox coza-icra qanun-
vericiliyli noqteyi-nazorinden danisacagiq.AR
Cinayot macallasinin  56.1.3-ci  maddasina
gora cinaygtlarin xUisusi tohliikali residivi za-
mant gadinlar li¢lin ciddi rejimli cozagokmao
milossisasi  miioyyon olunmusdurXususﬂa
tohliikali residivist kisilor ligiinsa {i¢iinso on-
larin xiisusi rejimli cozagokmo miiassisasing
yerlogdirilmosi miioyyon olunmusdur.

Azadligdan mohrum etmo cozasina moh-
kum olunmus soxslar cins, yas, cinayatin agirliq
dorocasi,mohkumun davranis1 vo saglamliq
doracasina gora differensiasiya olunur.Homin
saxslar bir-birinden sosial,psixoloji vo manavi

keyfiyyatlorine gora do forqlonirlor.Qadin moh-
kumlar dzlorinin psixo-fzioloji xisusiyyatlori
nozard alinmaqla soxsi tohlikasizliyinin tomin
edilmasi vo torbiyo isinin aparilmasi maqsadilo
ayrica kateqoriyaya ayrilirlar.

I1. Cinayat-prosessual
qanunvericiliyindaki giizastlorin dairasi

Cinayot prosessual hiiququnda diferen-
siasiya ilk ndvbads cinayot miithakims icraati
gqaydasinin, eloco do prosesual formalarin vo
prosessual tominatlarin tokmillogdirilmasino
istiqgamotlomisdir.ibtidai  arasdirmanin, o
climlodon onun diferensasiyasinin prosessu-
al-hiiquqi tenzimi cinayot-prosessual qanunv-
ericilikde 6ziiniin perspektivli inkisafini tap-
migdir. Lakin Azorbaycan Respublikasinin
Cinayat-prosessual ganunvericiliyinde qadin-
lara yonolon giizostlorin dairasi bir qgodor moh-
duddur —deyo bilorik.

Cinayot-prosessual macollonin 178-ci mad-
dosine miivafiq olaraq, macburi gaotirilmo,
yoni $oxsin cinayat prosesi aparan orqana
mocburi c¢atdirilmasi,habelo istintaq ve ya
digor prossesual horokotlorin aparilmasinda
istirakinin mocburi tomin edilmosi hamilo
qadinlara hotta onlar cinayat prosesini hayata
kegiron orqanin mocburi c¢agirislarina iizrli
sabab olmadan golmadikdos,cinayat prosesini
hoyata kegiron orqanin ¢agirislarini almaqgdan
boyun qacirdiqda , cinayat prosesini hayata
kegiron orqandan gizlondikdo,daimi yasay1s
yeri olmadiqda bels totbiq oluna bilmoz .

Tutulmus soxsin hiiquglarinin tomin edilmasi
baximindan qganunverici tutulmus soxslo
davranis zamani qadinlara (o climlodon yet-
kinlik yasina catmayanlara, qocalara, xastalora
vo olillors ) xiisusi diqqet yetirmayi cinayat
prosesini hayata ke¢iron orqanin vo miivoqqati
saxlama yerlorinin omokdaslar1 qarsisina
vozifo qoymusdur.Polis haqqinda Azorbaycan
Respublikasinin Qanununda da bu normani
gormok miimkiindiir

Digor mithim maosolalordon biri do hokmiin
icrasinin toxird salinmasi ile baglhdir.Belo ki,
mocallonin 510-cu maddosindo birbasa tosbit
olunumusdur ki, cinayot ganunu ilo nazorde
tutulmus hallarda hamilo vo ya azyasl usagi
olan mohkum edilmis qadin barasinds cozanin
¢okilmosi hokmii ¢ixarmig mohkomao torafindon
usagin sokkiz yasi tamam olanadok toxiro
salina bilor.Bu halda hokmiin icrasinin toxira
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salinmas1 masalosine maohkum edilmis qadinin
orizasi asasinda mohkomo torafindon baxilir.
Cazagokmo miiassisalorinde gigiyenik soraitin
olduqca asagi soviyyado oldugunu vo buradaki
sixligin ¢ox olmasini qobul etmaliyik. Ozal-
liklodo hamils gadin {i¢ilin yetorsiz qidalanma
soraiti sobobindon belo miiddeanin totbiq ol-
unmamasi1 montiqsiz olardi. Hom do onlar coza
cokorkon wusaqlarin yetorsiz baxima moruz
qalmalar1 vo ya analarin usaqlar1 tizerinde
valideynlik hiiququnu qoruya bilmomalari
riskini arta bilordi.

CPM-do hom do belo bir madds nozorde
tutulurdu ki, (13 fevral 2015-ci il tarix-
11,1194-IVQD Ne-li Qanunla logv edilmisdir.)
andli iclascilar gisminds {i¢ yasinadok usagi
olan qadinlar yazili arizalorinde oks olunmus
0z xahislorinoa asason, mohkomao iclasinda sadr-
lik edon torofindon vazifolorini icra etmakdon
azad oluna bilorlor.Kisilor tiglinso belo qay-
danin tetblq olunmasina yalniz {i¢ yasinadak
olan usag1 tokbasina boyiitmosi hali oldugda
icazo verilirdi.

II1.Qadin mahkumlarin cazacokma
miidssisalorindaki soraiti vo onlara
taninan istiinliklor

Mohkum qadinlarin ortaq cohatlori bozi
osaslarla baglidir.Bunlara qadinlarin kisilorle
borabar  soviyyado  hiiquqlarinin  tanin-
mamasi,mohkum olunmazdan avval bir ¢ox-
unun cinsi vo fiziki istismara moruz qal-
masi, ailodaxili siddot gormalori sobabindon
yuksak psixoloji dastoys ehtiyac duymalari,
cozagokmo miiossisalorinin 0ziindo cinsi is-
tismar vo siddot, yiliksok dozada narkotik va-
sitolordon istifado vo spirtli igki aludagiliy-
i,bir coxunda psixi xostoliklorin miisahide
olunmasi, cozasini ¢okdikdon sonra comiyyat
torofinde daha c¢ox “ damgalanmas1”, ailslori
totofindon qobul edilmomosi vo digor prob-
lemlor aiddir.Kanada,Boyiik Britaniya,ABS
vo bir sira Avropa dlkalorinds ruhi xastalikdon
oziyyat ¢okon, intihara cohd edon gqadin moh-
kumlarin sayimnin bir xeyli oldugu sdylenilo
bilor.

Belo mohkumlarin  bir coxu analardir.
Masolon Braziliyada on boyilik coza evindoki
qadinlart demok olar ki, 90%-1 anadir.Rusi-
yada bu gostarici 80%-dan ¢coxdur..... Ona goro
do hiiquqi baza daha ¢ox onlara yonolmisdir.

Azorbaycanda cozalarin icrasi qanunveri-

ciliyinin miiddealar1 arasinda arasdirdigimiz
moqgamlara asanliqla rast galmok miimkiindiir.
Burada cozagokmo miiossisolorindo tohliike-
sizlik tadbirlorinin totbiqi, qadin mohkum-
larin orzaq,maddi moigot, eloco do diger
zoruri sosial tominatlari,onlara cozagokmao
miassisosindon konarda yasaya bilma, qisa
miiddoatli sofor imkaninin taninmasi,mahkum-
larin sosial adaptasiyasinda yas forqi,omok
soraiti,mohkumlarin qazancindan tutmalarin
miqdari,tatbiq edilon tonbeh tadbirlorinin miid-
doti,habsxana rejlmmln doyisdirilmasi,torbiya
miiassisosinin noviiniin miiayyanlosdirilmasi
baximindan qadinlara bir sira istiinliiklor
taninmigdir.

Miioyyon miiddoto azadligdan mohrumetmao
cozasina mahkum olunmus qadinlar cozagokma
miassisosindon qagdiqda onlara qars1 miistasna
tohliikasizlik todbiri kimi odlu silahin tot-
biq edilmesino yol verilmir.Zoruri tominat-
lar baximindan qadinlara yonalon imkanlarin
dairoasi genisdir.Bu 6ziinii hamilo qadinlar voya
cozagokmo miiassisolorinin nozdnindoki usaq
evlorinds usaqlar1 olan qadinlarin alavs olaraq
ayda on bes manat miqdarinda arzaq mohsul-
lar1 vo on zoruri mallar oldo etmoyino icazo
verilmasinda, dovlat macburi sigortalanmasina
colb edilmakdon alave hamilsliys vo ya dogusa
gOro miiavinotlo tomin olunmasinda, hamilo
vo ya {li¢ yasina catmamis usagl olan qadin-
lara yaxsilagdirilmis maddi-moisot soraitinin
yaradilmasi1 v onlar ii¢iin yemayin xiisusi nor-
malarinin miioyyaon edilmasinds va d. hallarda
gostorir.Eloco do hamilo vo usaq evlorindo
usaqlart olan qadin mohkumlarin baglama,
sovqat vo ya banderol almalarina mohdudiyyat

qoyulmur.
Omoys  vicdanli  miinasibat  basloyan
vo cozagcokmo rejiminintaloblorine riayot

edon,habelo coza miiddotinin on azi {igdo bir-
ini ¢okmis mohkum gadinlara hamiloliyo vo
dogusa gore qanunla miiayyon edilmis qaydada,
isdon azad edildiklori vaxtda,hom do usaq ii¢
yasina catanadok cozagokmo miiossisasindon
konarda yasamaga icazo verilo bilor.Onlar bu
miiddot orzinds adi hoyatda islodilon paltar
geyino bilor,mohdudiyyatsiz halda yazisa biler,
pul baratlar1 ala bilor vo nagd puldan istifads
edo bilor, qgohumlari,hokimi vo basqa soxslor
ilo goriiga biler, elaca do hiidudlar cazagakme
milossisosinin mudrlyyatl toraofindon miisyyon
edilon orzi daxilinde sorbast gedis-golis
hiiququndan istifado edo bilorlor.
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Qanunverici mahkumun kontlliiliik
osasinda islomasi li¢lin yas hoddini kisilords alt-
mis yagsdan yuxari miioyyon edibso qadinlarda
bu gostorici 55 yasdir vo homginin hamilsliyi
dord aydan ¢ox olan vo ya cozagokmo miios-
sisasinin nozdnindoki usaq evinds usagi olan
mohkumlara konilliliik osasinda  islomoyo
icazo verilir. Umumlyyetla mohkum qadinlar
hamilaliys vo dogusa goéro qanunvericiliklo
miloyyon edilmis miiddoto isdon azad edilirlor.
Mohkumun gqazancindan tutmalara goldikde
iso bu kateqoriyadan olan qadin mahkumlarin
soxsi hesabina ayliq amak hagqqinin,pensiyanin
va d. golirlorin kegirilmoli olan miqdar1 oan az1
altmis faizdir vo onlar ilk peso-ixtisas vo ya
peso hazirligina 6z arzularina goéra coalb edil-
irlor..Cozagokmo  miiossisosindon  konarda
yasamaga icaza verilmis mohkum qadinlara iso
tutulmal1 biitiin mablaglordon asili olmayaraq
imumi golirin on az1 altmis bes faizi verilir.

Mohkumlara totbiq edilon tonbeh tadbirlorine
goldikds, ogor cozanin icrasini pozan qadin
mohkumlar 10 giinodok miiddots corima
tocridxanasina  kecirilo  bilorso, kisilards
bu middotin hoddi on bes gin misyyon
edilmisdir.O climlodon, qanunverici onlarin ci-
ddi saxlama goraitino keglrllmgsml do qadagan
etmisdir.

Macollodo birbasa miioyyon olunmusdur
ki, ictimai iglor vo ya islah islori noviinde
coza ¢okan mohkum qadin onun hamilslik
vo ya dogusa goro isdon azad olundugu an-
dan cozanin ¢okilmosinin toxiro salinmasi
barasindo orizo ilo mohkomoyo miiraciat eda
bilor. Miiossisolordo coza ¢okmokdon azad
edilon mohkumlarin sosial adaptasiyasi, on-
lara yardim gdstorilmosi nozarat edilmasi bax-
imindan qadin mohkumlara slli yeddi yasin-
dan sonra qocalar evino gondorilmok imkani
taninir.Kisilords iso bu yas hoddi altmis ikidir.

Ovvollor miloyyon miiddoto azadligdan
mohrumetmo ndviindo coza ¢okmis yetkinlik
yagina ¢atmayan qizlarin , belo halda yetkinlik
yasina catmayan oglan mohkumlardan forqli
olaraq mohkom rejimli torbiye miiossisalorinda
caza ¢okmaosina yol verilmir.Onlar iigiin imumi
rejimli torbiye miiassisalorinda coza ¢okilmasi
milayyan olunmusdur.

“Habs yerlorinda saxlanilan soxslorin hiiquq
vo azadliqlarinin tomin edilmasi haqqinda”
Azorbaycan Respublikasinin Qanununun 29-
cu maddosi qadinlarin habs yerlorindo sax-
lanilmasinin xiisusiyyatlorini aks etdirir. Homin

maddoyo goro, qadinlar ii¢ yasinadok usaqlari
0z yanlarlnda saxlaya bilorlor.Hamilo vo ya
yaninda ii¢ yasinadok usagi olan qadinlar ti¢iin
yaxsllasdmlmls maddi-maisat soraiti yaradilir,
onlar xiisusi tibbi yardim vo miivafiq icra
hakimiyyati orqani torsfindon miisyyon olun-
mus xiisusi yemok normalari ilo tomin edilirlor
vo homin soxslorin miiayyan edilmis gilindalik
gozintisi 4 saatdan az olmamalidir.

Qeyd edilmolidir, ii¢ yasinadok usaqlar ti¢iin
lazim1 vasaitlo tomin edilmis vo bagga tipli
otaglar yaradilmalidir.Bu qadin mohkumlarin
sosial foaliyyotindon, diger moasguliyyatindon
yaymmasinin qarsisini - alar.Masolon,Hindis-
tan,Bolqaristan,Ispaniya kimi O6lkolorin adini
¢okmok lazimdir ki,burada qeyd edilon sorait
olduqca yaxs1 sayila biler.

Qeyd edilon gqanunun 43-cii maddosindo hobs
yerlorindo fiziki qiivvonin, xiisusi vasitalorin,
vo ya odlu silahin totbiqi sortlori vo hiidud-
lar1 tosbit olunmusdur.Bels ki, qrup halinda
vo ya odlu silah iglotmoklo basqin edildiyi, o
climlodon silahli muqav1m9t gostorildiyi hal-
lar istisna olmaqla, xiisusi vasitalor vo ya odlu
silahin totbiq olunmadigr soxlorin sirasina
qadinlar da daxildir.

Hal-hazirda qadin mohkumlarin say1 get-
dikco artmaqda davam edir.Bu iso sobaobsiz
deyildir, vo moaqalads qeyd etdiyimiz bir sira
sabablorlo  baglidir.Hotta tocriibade yoxsul
qadinlarin bir ¢oxunun oxuma va yazmagi
bilmadiyinden “barmaq izi ile” anlamadigi
ifadalori imzalamalar1 gqeyd olunur.Bu acnabi
qgadinlar tliclin do kecgorlidir ki, onlar dil prob-
lemlori ilo iizlogirlor.Sadalanan bu kimi prob-
lemlora diqqget yetirilmalidir.Coza ¢okma
miassisalorinda bazi qadin mahkumlarin cinsi
istismar sababilo yasadigi travmalar onlarda
psixoloji rahatsizliqlar vo haddindan artiq has-
sasiyyot vo qorxu yaratdigindan ¢alisilmalidir
ki, homin miiassisada kisi personalin islomasine
yol verilmosin.Cozagokmo  miiossisalorinin
sayl mohdud oldugundan gadinlar yasadiqlari
oraziden bir xeyli uzaqda coza ¢akirlor, bu da
onlara bas c¢okon ailo {iizvlorino,yaxinlarina
catinliklor yaradaraq mohkumlarin slagalori-
nin zoiflomosino vo kegirdiklori sarsintilarin
artmasina,zorarli emosional tasirloro  sobab
olur.Hotta bozon analarin1 gérmoys golon
usaqglara totbiq olunan axtarig todbirlori on-
larin tizorinds hadsiz gorginlik yaradir vo bu
da analarin usaqlarla goriismayi qobul edtmok
istomomaoyind sobab olur.
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Ona goro do qadinlar {i¢lin miioyyon edilon
cozagokmo miiassisalorinin say1 artirtlmalidir.O
climlodon gadin personala da miintozom psix-
o-sosial tolimlorin kegirilmasi maqgsodouygun
olardi.

Gonc qizlarin hassas bir qrup oldugu vo on-
larin cozagokmo rejimindoki ehtiyaclarinin
yetiskin qadinlarin ehtiyaclarindan forglonmaosi
miitloq nozora alinmalidir.Qadinlara lazimi
gigiyenik sorait yaradilmalidir.Bu kimi zoruri
toloblor Avropa Penitensiar Qaydalarinin miid-
doalar1 arasinda da yer almigdir.Coza evlorindo
idmanla mosgul olmagq kisilore nisbaton qadin-
larda daha az miisahido olunur.Ancaq bu, qad-
inlarda depresiya kimi psixo-sosial angallorin
qasisinin  alinmasinda boyiikk vasitodir.Ona
gora do bu baximdan miimkiin qador sliverisli
sorait yaradilmalidir.

Biitiinliikds qadinlara taninlan bu gilizostlor vo
onlara gostorilon “anlayis” sobabsiz deyildir.
Do6vlot hom do onlarin coza ¢okildikdon son-
raki taleyi ilo maraqlanmalidir.Mohkumlarin
sosial reabilitasiyas1 daim g6z Oniindo ol-
malidir.Bunun {iciin goriilon todbirlors halo
coza c¢okilorken baslanimalidir.Azorbaycanda
qadin mohkumlarin sosial vo intellektual ak-
tivliyinin artirilmasi, onlara reabilitasiya li¢iin
real soraitin yaradilmasi {i¢iin todbirlor goriilir.
Masolan onlarin biznes va d. sahalords trenin-
qlora calb edilmasi, komputer va dil kurslarinin
acilmasi,mohkumlarin ifasinda tamasalarin nii-
mayisi liclin imkan yaradilmasi, tennis vo b.
idman yarislarinin, brein-rinqlorin kegirilmasi
diggotalayiqdir.Ancaq yeno do bu kimi todbirlo
sayca mohdudlasdirilmamali, miintozomliyi ilo
secilmolidir.
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Beynalxalg Cinayat Meahkamasinin
Faaliyyatinin Taskilati Huquqi Masalalori

Qurbanov Orxan
Transmilli Cinayat Hiququ ixtisasinin magistrant,
Baki Dovlst Universiteti Hiiquq fakdltssi

Acar sozlor: Beynoslxalq Cinayst Moh-
komasi, Beynolxalq Cinayat Mohkomasi-
nin Roma Statutu, Mohkomonin strukturu
va idaraciliyi, Rayasat heyati, Prokuror
daftoarxanasi, Apellyasiya sobasi

eynoalxalq Cinayot Mohkomosinin

Statutu 6z mozmununa goro maddi

cinayot  hiiququ, prosessual-ci-

nayat hiiququ, coza-icra hiiququ vo

o ciimlodon, mohkomonin togkilini vo qurulusunu
tonzim edon toskilati-hiiquqi normalardan ibarat
miirokkob hiiquqgi aktdir. Roma Statutunun belo
bir 6zolliyo malik olmasi tarixi inkisaf baximin-
dan miistoqil beynolxalq cinayst-prosessual hiiquq
normalarinin inkisaf etmomosi ilo baglidir. Profes-
sor Antonio Kassezenin dili ilo desok, mohz belo
bir realliq sonda bu normalarin maddi beynalxalq
cinayat hiiquq normalar ilo birlikds tosbit olun-
masina gotirib ¢ixarmigdir (5, s.15). Statutun IV
hissasi Mohkamonin togkili va idaraciliyi ilo bagh
masalolorin hiiquqi tenzimlonmasina hasr olun-
musdur. Homin foslin 34-cii maddosino osason,
Mohkoma 6z faaliyyatini hoyata kegirmok {iglin
asagidaki orqanlardan ibarat struktura malikdir: a)
Royasot Heyoti; b) Apellyasiya sobasi, Mohkoma
sObosi vo Ilkin icraat sobasi; ¢) Prokuror doftorx-
anast; d) Katiblik (2, s.42). 26 mart 2015-ci ildo
Beynolxalq Cinayst Mohkomasinin faaliyyatino
hasr olunmus 25-ci diplomatik brifinqds moh-
komaonin sadri Silviya Fernanades de Qurmendi
mohkomonin iginin somorsliliyini onun struktur
bdlmalorinin isinin diizgiin qurulmast vo qarsiliql
foaliyyot gostormosi ilo slagalondirmisdir (4, s.54).
Beynolxalq Cinayat Mohkomosinin asas
orqanlaridan biri onun Royasot Heyatidir.
Lakin Statut Royasot Heyotinin statusunu
doqiq miiayyon etmomis, sadoco onun Prokuror
doftorxanasi istisna olmaqla mohkomonin

islorinin lazimi qaydada idaro olunmasi ilo
olagadar funksiyalarini miioyyon etmisdir (3,
s.42). Rayasot Heyati homginin mohkomonin
isinin hacmi yol verirsa, istonilon vaxt hakim-
lorin sayin1 18-don az olmamaq sorti ilo azaldil-
masin1 toklif edo bilor. Bu ciir toklif qobul
olunduqdan sonra hakimlorin say1 tadricen,
foaliyyotdo olan hakimlorin salahiyyot miid-
dotinin bitmosi vaxti ilo zoruri hodds qodor
azaldilir. Statutun 38-ci maddesine miivafiq
olaraq, Royasot Heyotino sodr vo sodrin bir-
inci vo ikinci miiavinlori hakimlorin miitloq
oksoriyyotinin sas ¢oxlugu ilo segilirlor. Onlar
0z funksiyalarini 3 il miiddstinds vo yaxud bu
miiddatlordon hansinin tez bitmasindan asili
olaraq Oziiniin hakim kimi solahiyyatlorinin
bitmosino qodor icra edirlor. Lakin onlar bir
dofo yenidon secilo bilorlor. ©gor sodr yox-
dursa vo ya konarlasdirilmisdirsa, sodrin bir-
inci milavini sadri ovoz edir. ©Ogor sadr vo ya
sadrin birinci miiavini yoxdursa vo ya konar-
lagdirilmigdirsa, o zaman sodrin  ikinci mia-
vini sadri ovoz edir. Qeyd edok ki, sadr vo
sadrin birinci va ikinci muavinlari Royasat
Heyatini toskil edir vo onlar asagidakilara goro
cavabdehlik dasiyirlar: a) Prokuror istisna ol-
maqla mohkomonin islorinin lazimi qaydada
idaragiliyi; vo b) Statutla iizorlorino qoyulmus
digor funksiyalara. Oziinlin vozifolorini yer-
ino yetirorkon Royasot Heyati prokurorla foal-
iyyoti alagelondirir vo sonuncu ile qarsiliqh
maraq kosb edon biitiin masolords razilagsmani
tomin edir. Rayasot Heyatino daxil olan hakim-
lor 6z funksiyalarini secildiklori andan daimi
osaslarla yerino yetirirlor. Royasot Heyati
mohkomonin isinin hocmini nazors alaraq vo
mohkomonin hakimlori ilo moaslohatlogsmalor
osasinda vaxtasirt digor hakimlorden hansi
hocmdo 6z funksiyalarini daimi osaslarla yer-
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ino yetirmok tolob olunmasi barads gorar qobul
edo bilar.

Biitiin hakimlor 6z soalahiyyatlorini daimi
osaslarla yerina yetiron mohkomo {lizvii kimi
secgilirlor vo 0z solahiyyatlorinin baslandigi
vaxtdan bu osaslarla 6z funksiyalarini yerino
yetirmok {iclin mohkomonin soroncaminda
olurlar. Mohkomo 18 hakimdon ibarot olan
torkibda foaliyyot gostorir. Onu da qeyd edok
ki, mohkomonin Rayasot Heyoti onun adin-
dan ¢ixis edorok lazimlhigi, yaxud zoruriliyi
sabablorini godstormaklo hakimlorin sayinin
artirilmasi barads toklif qobul eds bilar. Katib
toxiroe salinmadan hor hansit bu ciir toklifi
biitiin istirak¢1 dovlstlor arasinda yaymalidir.
Toklifo sonradan istirak¢i-dovlotlorin  As-
sambleyasinin iclasinda baxilir. Bu ciir toklif
istirak¢i-dovlotlorin iclasinda 2/3 sos ¢ox-
lugu ilo boyanilirso, gobul edilmis sayilir vo
1$t1rakg1 dovlatlorin Assambleyasmm qorart
ilo miiayyan olunmus vaxtda qiivvayas minir.

Beynolxalq Cinayat Mohkomaosinin hakimi
vozifosino iddia edon hakim-namizod {igiin
Statutda bir sira toloblor nazorda tutulmusdur.
Hakimlor onlarin namizadliyini irali siirdiiyi
dovlatlords ali hakim vozifesine toyin olun-
magq l¢ilin toloblora cavab veron, qorozsiz vo
miistoqil, yiliksok monovi keyfiyyotloro ma-
lik olan soxslor sirasindan segilirlor. Moh-
komonin torkibino seg¢ilmok iigiin hor bir
namizad asagidakilara malik olmalidir:1) ci-
nayat vo cinayast-prosessual hiiquq sahasinds
motobar soristoys vo cinayat miihakimo
sahasindo hakim, prokuror, vokil va ya basqa
analoji keyfiyyotdo zoruri is tocriibasing; 2)
beynoalxalq humanitar hiiquq, insan hiiquqlar1
kimi miivafiq beynolxalq hiiquq sahslorinda
motabar saristoys, homg¢inin mahkomaonin faal-
iyyot predmetino aid olan pesokar hiiquq foal-
iyyotinda genis tocriibays. Bundan slavo hoar
bir namizod mohkomonin torkibino secilmok
iclin an az1 mohkomanin isgiizar dillorindon
birini bilmoli vo o dildo sorbost danigmalidir
(Statutun 36-c1 maddosi).

Mohkomonin  torkibino  secilmok {iciin
namizod Statutun istirak¢ist olan hor bir
dovlat torofindon, yaxud bu dovlotdo movcud
olan moahkoma vozifasing toyin edilmasi iigiin
namizadin irali siirlilmoesine uygun olaraq
vo ya Beynolxalqg Mohkomonin Statutunda
Beynolxalq Mohkomonin torkibine namizod
iroli siiriilmasi iigiin nozordo tutulan prose-
durlara uygun olaraq irali siiriliir. Secgkilor

kecirilon zaman hor bir istirak¢1 dovlot bu
dovlatin votondasi olmasit mocburi olmayan,
lakin hor bir halda hor hansi {izv dovletin
votondasi olan bir namizoad irali siiro bilor.
Seckilorin kegirilmosi {iclin namizodlorin 2
siyahis1 tortib edilir. A siyahis1 cinayat vo pros-
essual hiiquq sahasindo motabor soristoyo vo ci-
nayot mithakimosi sahosindo hakim, prokuror,
vokil vo ya basqa analoji keyfiyyotds zoruri
is tocriiboasi olmaq kimi tolobloros cavab veron
namizadlorin adlarindan ibarat tortib edilir.
V siyahis1t beynoalxalq humanitar hiiquq, in-
san hiiquglar1 kimi miivafiq beynalxalq hiiquq
saholorindo motobor soristoys, hom¢inin moh-
komonin foaliyyot predmetinoe aid olan pegokar
hiiquq foaliyyotindo genis tocriiboyos malik ol-
maq kimi tolobloro cavab veron namizadlorin
adlarindan ibarotdir. Hor iki siyahi iigiin ki-
fayot edon keyfiyyotloro malik olan namizod
hans1 siyahiya diismasini 6z se¢imina goro
miloyyon edo bilor. Mohkomonin torkibino
ilk seckilordo «A» siyahisindan doqquzdan
az olmayaraq «V» siyahisindan iso besdon az
olmayaraq hakimlor secilir. Sonrak: seckilor
mohkomaonin torkibinda A vo V siyahisindan
ke¢mis hakimlorin proporsiyalarin1 saxlamaq
tictin kecirilir. Hakimlor istirak¢t dovlotlorin
Assambleyasinin iclasinda gizli sasverma yolu
ilo segilir. Qeyd edok ki, sasvermodo olan vo
istirak edon istirak¢i-dovlotlorin 2/3-don ¢ox-
unun daha artiq sosini qazanmis 18 namizod
mohkomonin torkibino secilmis hesab edilir.
Ogor birinci turda sosvermonin gedisindo
lazimi sayda hakim se¢ilmomisdirso, qalan yer-
lor dolana kimi novboti sosvermo turlari kegi-
rilir. Mohkomonin torkibinda eyni bir dovlatin
iki votondasi ola bilmoz. Moahkomonin torkib-
ino miinasibatdo iki vo daha artiq dovlstin
vatsndasl hesab edilo bilon soxs bu soxsin,
adoton 6z miilki vo siyasi hiiquqlarindan istif-
ado etdiyi dovlotin votondas1 sayilir. Istirakei
dovlotlor hakimlorin sec¢ilmosi zamanit moh-
komonin iizvlorinin torkibinds asagidakilarin
tomin olunmasinin zaruriliyini nozara alir:1)
diinyanin osas hiliquq sistemlorinin tomsil ol-
unmast; 2) adalatli cografi tomsilgilik; 3) moh-
komonin torkibinds qadin va kisi cinslorinde
odaloatli tomsilgiliyi.

Istlrakgl- dovlatlor mohkomonin torkibinda
xlisusi masalalor iizro, o climlodon, qadin-
lara, yaxud usaqlara qarsi zor tstbiqina dair
mosalalor iizro hiiquqi fealiyyat tocriibasine
malik olan goxslorin olmasinin zoruriliyini
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nozors alir, lakin bununla mohdudlagmairlar.

Hakimlor 0z vozifolorinde 9 il qalirlar vo
yenidon se¢ilmasi hiiququna malik deyildirlor.
Ilk seckilords hakimlorin piliskatma ilo secilon
1/3 hissasi vozifalorinds 3 il miiddatinda qalir-
lar; hakimlorin pliskatma ilo secilon 1/3 hissosi
vozifalarinda 6 il miiddatine qalirlar, yerds qal-
anlar iso vozifalorindo 9 il miiddotindos qalirlar.
Lakin 3 il miiddotino sec¢ilmis hakim tam miid-
dotdo yenidon seg¢ilmok hiiququna malikdir.
Ogor vakansiyalar agilarsa, onlarin tutulmasi
liclin Statuta uygun olaraq segkilor kegirilir.
Vakansiyani doldurmaq lig¢iin se¢ilmis hakim
0z solofinin solahiyyst miiddati bitonodok
vozifodo qalir vo ogor bu miiddot 3 ildon
azdirsa, tam miiddoto yenidon segilo bilor.

Hakimlor 6z funksiyalarin1 yerina yetirorkon
miistoqildirlor. Hakimlor onlarin hakimlik
funksiyalarini yerina yetirmoys mane olan,
yaxud onlarin miistaqilliyine siibho dogura
bilon heg bir foaliyyatlo mosgul olmurlar. Mah-
komonin oldugu yerds 6z funksiyalarini daimi
osaslarla yerino yetirmasi tolob olunan hakim
Ozlinii he¢ bir digor professional xarakterli
mosguliyyato hosr etmomolidir. Royasot Heyoti
Prosedur vao Siibutetmo Qaydalarina miivafiq
olaraq hakimi 0z xahisi ilo Statutla {izorino qo-
yulmus funksiyalar1 yerino yetirmakdon azad
edo biler.

Hakim bu va ya digor asaslarla onun gorozsi-
zliyinin moentiqi siibha altina qoyula bilacayi
ilo baglt iso baxilmasinda istirak etmir. Bun-
lardan basqa, agor bu hakim ovvallor homin
iso mohkamads hor hansi formada, yaxud milli
saviyyada bu igo aid istintaq altinda olan vo ya
mohkoms toqibino moaruz qalmis soxsin istiraki
ilo bagli olmussa, homin bande miivafiq olaraq
iso baxilmasindan konarlasdirilir. Prokuror,
yaxud istintaq altinda olan, yaxud haqqinda
mohkomo aragdirilmasi aparilan soxs Statuta
uygun olaraq hakimo etiraz barodo vosatot vera
bilor. Etiraz edilon hakimo homin masals {izro
geydlorini togdim etmok hiiququ verilir, lakin
o gorar qobul edilmasi prosesindo istirak etmir
(40 vo 41-ci maddalor).

Mohkomonin  Statutunda  gébolorin
statusu miioyyon edilmomisdir, lakin onu
geyd etmok lazimdir ki, sébolorin mohkomao
cargivasinda funksiyalarini onun palatalar::
Apellyasiya palatasi, Mohkomo palatast vo
Ilkin icraat palatasi hoyata kegirir. Eyni za-
manda, Mohkomonin isinin hocmini, onun
somarali foaliyyotinin zoruriliyi yarandlgl

hallarda Statut iki vo ya daha ¢ox Moahkomao
palatalarinin vo ya Ilkin icraat palatalarinin
yaradilmasi1 imkanina yol verir (6, s.1011).
Hakimlorin segilmasindan sonra miimkiin
godor tez mohkomao 6z torkibindo sobolor toskil
edir. Apellyasiya s0bosi sodr vo daha 4 hakim-
don, Mohkomo sdbosi az1 6 hakimdon, Ilkin
icraat $Obosi do az1 6 hakimdon ibarat olur.
Hakimlorin sobolorin torkibino toyin olunmasi
hor bir sébonin iizarino qoyulan funksiyalarin
xarakteri, hor bir s6boado cinayoat hiiququ vo
prosesi vo beynolxalq hiiquq sahoasindo miitox-
ossis olan optimal sayda hakimin ola bilmasi
igiin secilmis hakimlorin soristasi vo tocriibasi
nozord alinmaqla hoyata kecirilir. Lakin Moh-
komo sobasi vo Ilkin icraat sobosi baslica
olaraq, cinayot islori iizro mohkomo arasdir-
malarinin aparilmasi sahoasinda tacriiboyo ma-
lik olan hakimlorden ibarat olur. Mohkomonin
mohkomo funksiyalar1 hor bir sébodo Palata-
lar torofindon hoyata kegirilir (mad.39). Apel-
lyasiya Palatasi Apellyasiya sObosinin biitiin
hakimlorindon ibarat olur. Mohkoma Pala-
tasinin funksiyalari mohkomo sdbasinin {i¢
hakimi torofindon hoyata kegrilir. Homg¢inin
[Ikin icraat Palatasinin funksiyalari mohkoma
sObosinin {i¢ hakimi torofindon ya da Statuta
vo Siibutetma vo Prosedur Qaydalarina uygun
olaraq sobonin bir hakimi torofindon haoyata
kecirilir. Apellyasiya sobosino toyin olunmus
hakimlar iss bu s0bado 6z funksiyalarini biitiin
solahiyyot miiddotlori orzindo hoyata kecirirlor.
Beynolxalqg Cinayot Mohkomaosinin togki-
lati strukturuna daxil olan halgolordon biri
do Prokuror doftorxanasidir. Statutun 42-ci
maddasing asason Prokuror doftorxanasi Maoh-
komonin ayrica orqani kimi miistaqil foaliyyat
gostorir.  Prokuror doftorxanasi mohkomonin
yurisdiksiyasi altina diigon cinayatlor haqqinda
hor hans1 informasiya va toqdim edilmis situ-
asiyalarin alinmasina, onlarin dyronilmasina,
mohkomada istintaqin vo cinayat mithakimosi-
nin hoyata kecgirilmasino cavabdehlik dasiyir.
Doftorxananin omokdaslar1 hor hansi xarici
monbadan gostarislor talob etmir vo onlar1 yer-
ino yetirmirlor. Bir sira todqiqatgilarin geyd et-
diyi kimi, Beynalxalq Cinayat Mohkomaosinin
Statutu prokurora cinayat islorinin tohqiqati vo
istintaqinda prosessual miistaqillik vermaklo
onu beynalxalq cinayot odliyyasinds xiisusi
subyekto ¢cevirmisdir (1,s.57).
Doftorxanaya prokuror torafindon rohbor-
lik edilir. Prokuror soxsi heyot, bina vo onun
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saroncaminda olan sair ehtiyatlar da daxil ol-
magqla, doftorxanaya rohborlik vo idaroetmo
izro biitiin solahiyyatlore malikdir. Prokurora,
Roma Statutuna miivafiq olaraq, prokurorun
yerino yetirmoli oldugu hor hansi horokoti
yering yetirmok solahiyystine malik olan
bir vo ya bir nec¢o prokuror miiavini kdmok-
lik gostorir. Prokuror va prokuror miiavini
miixtolf dovlotlorin votondaslart olmalidir.
Prokuror vo prokuror miiavinlori yliksok
monovi keyfiyyotlora, yiiksok ixtisasa vo ci-
nayot islori ilizro tohqiqat, yaxud istintaqin
aparilmasi sahosindo genis praktiki tocriibayo
malik olan soxslor olmalidirlar. Onlar moh-
komonin isgilizar dillorinden azi birini tam
bilmoli vo onda sorbast danigsmalidir. Prokuror
istirak¢i- dovlotlorin  Assambleyasinin  iiz-
vlorinin miitloq sos c¢oxugu ilo, gizli sos-
vermo yolu ilo secilir. Prokurorun miiavinlori
prokuror torafindon toqdim edilmis namizadlor
siyahisindan eyni qaydada segcilirlor. Prokuror
hor bir prokuror miiavini vazifasine toyin ol-
unmagq liclin 3 namizad irali siirlir. ©gor on-
larin secilmosi zamani daha qisa solahiyyot
miiddati nozords tutan gorar qabul olunmazsa,
prokuror va prokuror miavinlori doqquz il
miiddatine segilirlor vo yenidon segilo bilme-
zlor. No prokuror, no do prokurorun miiavin-
lori funksiyalarinin yerina yetirilmasina mane
ola bilon, yaxud onlarin miistoqilliyini siibha
altina alan heg bir foaliyyatlo masgul olmurlar.
Onlar pesa foaliyyatinin basqa he¢ bir novii ilo
mosgul olmurlar. Royasat Heyoti prokuroru,
yaxud onun miiavinini onun 6z xahisi ilo bu
vo ya digor konkret isdo istirak etmokdon
azad edo bilor. No Prokuror, no do prokuror
milavinlori hor hansi bir asasla onlarin qoraz-
sizliyini montiqi siibho altina ala bilon heg bir
isdo istirak etmirlor. ©gor onlar ovvollor bu
isdo mohkomado, yaxud istintaq altinda olan
vo ya mohkomao teqlbme moruz qalmig §oxso
aidiyyat1 olan, bu islo olagoli cinayat isine
milli ssv1yyad3 baxilarken hor-hans1 key-
fiyyotdo istirak etmisdirso, onlar isdo istirak
etmokdon konarlasdirilir. Beynoalxalq Cinayaot
Mohkomesinin Statutunun miioyyan etdiyi
prinsipdon gdriindiiyii kimi prokuror Vo onun
miavinlorinin miistaqilliyi 6ziinli onda tozahiir
edir ki, onlar mahkams torafindon deyil, Statu-
tun istirakglsl olan dovlatlor torafindon segil-
irlor.

Beynolxalq Cinayat Mohkomasinin digor
orqan1  Katiblikdir. Katiblik  prokurorun

Statutda nozorde tutulan funksiya vo solahi-
yyatlorine ziyan gotirmodon, mohkomodo
islorin idaro olunmasi vo mohkomoyo xid-
motin geyri-mohkomo aspektlorina cavabdeh-
lik dagtyir (madds 43). Katibliyo Mohkomonin
osas inzibati vozifali soxsi olan katib rohbor-
lik edir. Katib 6z funksiyalarini mehkomonin
sadrinin rohborliyi altinda hoyata kegirir.
Katib vo katibin miiavini yiiksok monavi key-
fiyyotlors, yiiksok soristoys malik olur vo moh-
komonin isgiizar dillorindon he¢ olmasa birini
tam bilir vo o dildo sorbost danigir. Hakim-
lor istirak¢1t -dovlotlorin  Assambleyasinin
istonilon tdvsiyasini nazaors almagqla, katibi gi-
zli sosverms ilo miitloq sos coxlugu ilo segirlor.
Katib 5 illik solahiyyot miiddatina segcilir, bir
dofo yenidon segilo bilor vo tam mosgulluq
osasinda isloyir. Statutun 44-cii maddosino
miivafiq olaraq, prokuror vo katib 6z mivafiq
orqanlarina lazimi qodor soristoli soxsi heyot
toyin edirlor. Prokurora miinasibatdo bu
miistontiglorin toyinatini da ohato edir. Katib
Royasot Heyotinin va prokurorun raziligi ile
mohkoma heyatinin toyinati, miikafat almasi
vo isdon azad olunmast sortlorini ehtiva edon
soxsi heyot haqqinda Osasnamo toklif edir
vo soxsi heyot hagqinda Osasnamo istirakel
dovlatlorin Assambleyasinda bayenilir. Bura-
dan bels bir naticoys golmok olar ki, Beynalx-
alg Cinayot Mohkomasindo inzibati-texniki
funksiyalarin hoyata kegirilmasi mohkomonin
yerina yetirdiyi funksiyalarin xiisusi xarak-
teri ilo sortlosmoklo onun iki orqani arasinda
boliinmiisdiir.

Roma Statutunun on birinci hissosi
mohkomonin strukturuna aid olmasa da, lakin
onun funksiyalarinin tomin olunmasina xidmat
edon bir qurumun yaradilmasini nazards tutur.
Sohbat Statutun istirak¢i-dovlotlorinin Assam-
bleyas1 haqqinda gedlr Istirakc1 dovlatlorinin
Assambleyas1 bir ndv mohkoms orqanlarin-
dan konar miistoqil orqan kimi 6ziinda: sadr,
sodrin iki miiavini vo {i¢ il miiddotino Assam-
bleya torofindon se¢ilmis 18 {izvdon vo habelo
Biirodan ibarotdir. Assambleya yoxlama,
qiymatlondirms vo istintaq aparilmasinda
mohkomaonin effektivliyini va qonaatcilliyini
artirmaq moagqsadi ilo miistoqil nozarot mex-
anizmlorinin yaradilmasi daxil olmagqla, zoruri
olan komakei orqanlar yarada biler.

Belolikls, Beynolxalq Cinayst Moh-
komosinin toskilati strukturunu tohlil edorok
asagidaki noticoyo golo bilorik: Roma Statu-
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tunda istifade olunan Beynolxalq Cinayat
Mohkomasi vo Mohkoms terminlorinin elmi
tofsiri genis vo dar monada basa diistilmolidir.
Genis monada Beynolxalq Cinayst Moh-
komaosi terminini Statut osasinda yaradilmis
beynolxalq toskilatin adi kimi vo habelo bir-
birlorindon miistoqil surotdo foaliyyot gdstoron
iki qarsiliql toskilati strukturun macmusu kimi
basa diismok lazimdir. Bu manada Beynoalxalq
Cinayat Mohkomasi 0ziinds biitlin orqanlarini
vo habelo istirak¢i-dovlotlorin Assambleyasi
da daxil olmaqla, mahkomao kimi 6ziinii ehtiva
edir. Dar monada mohkomo yalniz 6z orqan-
larin1 ehtiva edir. Lakin bu zaman Prokuror
doftorxanasi miistoqil orqan kimi faaliyyot
gostarir.
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This article analyzes the organizational and
legal issues of the International Criminal Court.
The organizational structure of interstate asso-
ciation established by Statute of the Interna-
tional Criminal Court demonstrates its main
feature as providing the functions of an inter-
national judicial body. The ICC is composed of
four organs: the Presidency, the Chambers, the
Office of the Prosecutor and the Registry. In
the Court’s structure also includes the Assem-
bly of States Parties and its Bureau.
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Qanunvericilikda olan bazi bosluqlar,
onlarin tahlili va halli yolu qaydalari

Esmira Tagiyeva

Azerbaycan Respublikasinin Prezidenti yaninda
Déviat Idaracilik Akademiyasinin

Siyasi idarsetms fakdiltasinin

Hiqugsiinasliq ixtisasinin bakalavr talabasi

ildiyimiz kimi, Azorbaycan Res-

publikas1 Cinayat Macallosi tortib

edilorkon baza kimi Rusiya Fed-

erasiyasinin Cinayat Macallosindan
istifado olunmusdur. Hazirda qiivvedo olan Ci-
nayat Macallesinin gobul olunmasindan kegon
illor arzindo ona bir sira diizolislor vo olavalor
edilmigdir. Buna indi do ehtiyac var. Clinki tarixi
tocriibo gostarir ki, gobul olunan har bir ganunun
moantiqi vo hayati olmast yalniz onun tacriibado
totbigi zamani1 aydinlasir. Qeyd etdiyimiz kimi
baza rolu oynayan Rusiya Cinayst Macallosi
homin Olkenin istintag-mohkoma tocriibasindo
ozlini tam dogrultmadigindan sonraki illords ona
xeyli diizolis vo olavalor edilmisdir. Lakin homin
Macallonin avvalki variantinin hoyatla uzlasmayan
vo istintag-mohkoma tocriibasinde totbiqi ¢atin-
liklor yaradan bir ¢ox normalar1 bu giino qodor do
bizim cinayat qanunvericiliyinden ¢gixarilmamisdir.
Beloliklo do gqanunvericiliyimizds mdvecud olan
bu bosluglar ibtidai istintaga vo mohkoma orqan-
larma miiayyen qarisiqliglar vo problemlor yaradir.
Homin maddolors agagidakilari nlimuna géstormok
olar.

Azarbaycan Respublikas1 Cinayat Macallasi-
nin 24-cii maddosindo omolin (harakat vo
horokotsizliyin) iki formada (qosdon vo ya
ehtiyatsizliqgdan) torodilmasi gostorilir. Yoni
togsirin qarisiq (ikili) formasi cinayst qanun-
vericiliyimizde 0z oksini tapmamisdir. Bu iso
0z-0zlllylindo miioyyon ¢otinliklor yaradir.

Umumiyyatlo togsirin miirokkob (qarisiq)
formasi- konkret halda toradilon omoals vo
omolin naticasing eyni vaxtda hom qosd, hom
do ehtiyatsizliq formasinda olan miixtslif psixi
miinasibatdir.

Azorbaycan Respublikasinda qiivvedo olan
Cinayat Macollasinin xiisusi hissasindo tog-
sirin qaris1q formasi ilo toradilon cinayatlors

g06ro mosuliyyot miioyyon edon xeyli miirokkob
cinayot torkiblori mévcuddur. Lakin qiivvado
olan Cinayat Macallasinin Umumi hissasinda
togsirin  qarisiq formasi ilo torodilon ci-
nayatlorin anlayisint miioyyon edon norma
nozords tutulmur. Bu iso coza toyini zamani
miloyyan ¢oatinliklor vo naraziliqlar dogurur.
Ciinki togsirin iki formasinda olan cinayatlorin
miloyyan edilmasi diizgiin coza toyini iigiin
vacibdir.

Xarici Olkalorin cinayot ganunvericiliyino
nozar salsaq gora bilarik ki, cinayat qanunveri-
ciliyimizds olan bu bosluq homin 6lkolords 6z
halli gaydasini, cinayat qanunvericiliklorinda
0z oksini tapmisdir. Moasolon, Giirciistan,
Qazaxistan, Moldova, Kosova, Serbiya,
Tacikistan vo Rusiya Federasiyasinin Cinayot
Macallalarini misal gdstarmak olar.

Bundan basqa, CM-in 42-ci maddosinda iso
mohkomo hdokmii ilo toyin oluna bilon coza
(osas vo alavo) novlorinin siyahist verilmisdir.
Cozalar sirasinda xiisusi vo ya horbi riitbodon,
foxri addan vo dovlet toltiflorindon mohru-
metma qisminda coza névi do vardir. Hom do
qanuna gors belo coza novii yalniz alava coza
kimi totbiq edilir (43.3-cli maddo).

Lakin bu coza ndviiniin totbiqi qaydasini
ozilinds oks etdiron 48-ci maddads geyd edilir
ki, soxsin mohkum olunmasi zamani1 mohkomao
onun xiisusi vo ya horbi riitbodon, foxri addan
vo dovlat taltifindon mohrum edilmasinin zoru-
riliyi naticasina galdikds bu barads xiisusi va
ya horbi riitboni, foxri adi vo dovlat toltifini
vermis orqana miivafiq toqdimat gondarir.

Bildiyimiz kimi xiisusi vo harbi riitba, foxri
ad vo dovlat toltifi icra hakimiyyati orqanlari
torofindon verilir. Belo gonaoto golmok olar
ki, cinayot térotmis soxso bu nov olavo coza
son noticodo mohkomo torofindon deyil, icra
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orqani toraofindon verilmoalidir. Ciinki, belo
hallarda mohkomalor yalniz toqdimat vermok
hiiququna malikdir vo bu toqdimat icra orqan-
lar1 torafindon tomin olunmaya da bilor.

Montigo uygun olmayan bu qanun normasina
sorh verilmasi moagsadile vaxtilo Azorbaycan
Respublikast Kon—stitusiya Mohkomasina do
sorgu verilmisdir. Bu masalo barado Konsti-
tusiya Mohkomasinin 24 iyul 2004-cii il tarixli
gorar1 nainki problems aydinliq gotirmis, hotta
bu normanin totbiqinda slava ¢atinliklor yarat-
migdir. Konstitusiya Mohkomasi hesab edir ki,
48-ci maddodo miioyyon edilon ganun normasi
yalniz ali harbi vo ya ali xiisusi riitbays, foxri
ada vo dovlat toltifino samil edildiyi halda
Konstitusiyaya uygundur.

Fikrimca, bu maosolonin holli {iciin CM-in
42.0.5-c1i maddado nozordo tu—tulan xiisusi vo
ya horbi riitbodon, foxri addan vo dovlat tol-
tiflorindon mohrumetmo noéviinde slave coza
cozalar sirasindan c¢ixarilmalidir. Beloliklo
do mohkomo organlari mosalonin holli za-
man1 miistaqil sokilds, yoni icra hakimiyyati
orqaninin toqdimatina ehtiyac qalmadan hokm
cixara bilar.

Bu madds noinki Azarbaycan Respublikasi
Cinayot Maocollosindo homg¢inin Ermonistanin
(CM-in 49.4-cii maddosi), Qazaxistanin (CM-
in 39-cu maddasi), Rusiya Federasiyasinin
(CM-in 44-cii maddasi), Ukrayna Respubli-
kasinin (CM-in 51-ci maddasi) qanunvericil-
iyindo 6z oksini tapmigdir. Yoni, eyni problem
onlarda da mdévcuddur.

Novboti maddoni nozordon kegirok. Belo ki,
AzarbaycanRespublikasiCinayatMacallasindo
adam ogurlugu ilo qadin1 evlonmak moaqgsadile
ogurlamaq cinayotlori  eynilosdirilmisdir.
Halbuki adam ogurlugu ilo qadini evlon-
mok mogsadile ogurlama cinayatlorinin mo-
tivi eyni deyildir. Adam ogurlugu cinayatlori
tamah, qisas vo s. algaq niyyatlo toradildiyi
halda qiz qag¢irma cinayatlori zorar¢okmisin
iradosi ziddino onunla ailo qurmaq mogsadilo
toradilir. Tocriibays nozor salsaq gororik ki,
bu amollorin eynilosdirilmasi istintaq vo mah-
koma tacriibasinda bazon els vaziyyata goatirib
cixarir ki, homin orqanlar qanunu acgiq-askar
pozmaq macburiyyatinde qalirlar. Belo ki,
CM-in 144-cii maddosinin geydino goro ogur-
lanmis adam1 koniillii azad edon soxs cinayot
mosuliyyatindon azad edilir. Tocriibada elo
hallar olur ki, qadin1 ogurlayan soxs bir nego
gilin onu miloyyon yerdo saxladigdan sonra hoar

hans1 sababdon (qorxusundan, qizin onunla
ailo qurmayacagina tam omin olduqda vo
s.) onu kontllii azad edir. Xalqin mentaliteti
nozars alinarsa belo hallarda toq—sirkarin ci-
nayot masuliyyatindon azad edilmasi prak—tiki
suratdo miimkiin deyildir. Miidafia torofi iso
mohz 144-cii maddonin qeydino osaslanaraq
togsirlondirilon soxsin azad edilmosindo israr
edirlor. Ibtidai istintaq vo mohkoma orqan-
lar1 uzun illor orzinde yaranmis tocriibani
osas gotiirorok miidafio torofinin tolobini rodd
etsolor do, oslindo qanunun tolobini pozmus
olurlar.

Digor torafdon CM-in 144-cii maddasinin
sank—siyalarinda nozords tutulan coza adam
ogurlugu hallar1 ti¢lin uygun olsa da, qad-
1 evlonmok mogsadile ogurlama cinayati
ticlin yaramir. Homin maddodo cinayatin bir
qrup soxs torofindon térodilmoasi (qiz qagirma
cinayoti faktiki olaraq biitiin hallarda qrup
soklindo toroadilir) 8 ildon 12 ilodok, zororgok-
mis yetkinlik yasina ¢catmayan olduqda iso 10
ildon 15 ilodok miiddoto azadligdan mohrum
etmo cozasina moruz qala bilor.

Demali, q1z qagirma cinayoti zamani moasalon,
avto—masin1 idars edon soxs 8, yaxud 10 ildon
az olmayan miiddots azadligdan mahrum etma
cozasina mohkum edilmalidir. Mahkomalor
bozon belo hokmlor do c¢ixarmali olurlar.
Bunu iso comiyyot tlizvlori hozm edo bilmir.
Ciinki gosdon adam o6ldiirma cinayati iistiindo
qanunvericilik 7 ildoen 12 iladok, zorlama ci-
nayatlorino goro iso 4 ildon 8 iladok miiddate
azadligdan mohrum etma cozasi nazordo tu-
tulur (CM-in 120.1-ci vo 149.1-ci maddalor).

O zaman burdan o naticoys golirik ki,
qizin qagirilmasinda istirak etmok ci—nayati
(avtomasini slirmok) gosdon adam oldiirmo
vo zor—lama cinayatlorindon daha agir ci-
nayotdir. Lakin bu ns mantiqoe, na do odalat
mithakimosing uygun golir.

Digor qeyd etdiyim madde kimi bu madds
vo agirlasdirict hal kimi ona toyin olunmus
sanksiya bir ne¢a O6lkenin ganunvericiliyinda
do movcuddur. Masalon, Albaniya CM-in 109-
cu maddosinds (5 ildon 10 ilodok), Ermonistan
CM-in 131-ci maddasinds (7ildon 10 iladak),
Ukrayna Respublikasit CM-in 146-c1 maddasi
(5 ilden 10 ilodok), Rusiya Federasiyasi CM-
in 126-c1 maddosindo (6 ildon 15 ilodok) 6z
oksini tapmisdir.

Fikrimco, bu qarisiqligr aradan qaldirmaq
licin  miiloyyon doyisikliklor olunmalidir.
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Masolan, agirlagdirict hal olaraq qiymatlondir-
ilon qrup soklindo  torodilmis omaldo
istirak¢ilarin  goxsiyyatinin vo  toratdiklori
omolin (horokat vo ya hoarokotsizliyin) icti-
mai tohliikaliliyi, moagsadi vo xarakteri doqiq
miloyyonlogdirilmali vo homg¢inin zahiron buna
bonzayon cinayot omollori ilo miiqayise ol-
unub odalatli bir hokm ¢ixarilmalidir.

Novboti madde 144-1 barssindadir. Bu mad-
donin dispozisiyasi hoddon artiq anlasilmazdair.
Dispozisiyada adam ogurlugu, fahisoaliys calb
etmo, insan alveri vo buna banzar cinayatlorin
elementlori birlosdirilmisdir. Hotta bu mad-
dodo oks olunan agirlasdirict tovsifedici
olamot kimi gdostorilmigdir. Halbuki, biitiin
hallarda bu cinayat yalniz qabaqcadan albir ol-
magqla toradilo bilor. Manca bu 6lii maddadir
artiq. Ciinki gabaqcadan olagoyos girmodon
bela cinayat torotmok miimkiin deyildir. Digor
torofdon bozon 0Ozlorini tosobbiisii ilo xarici
soforlordo olmus, badonlorini satmaqla olds
etdiklori pula 6zlorind maisat soraiti yaratmis
soxslor ¢ cmayatln qurbanlar1” kimi taninirlar.
Bu osasa goro iso onlara Azorbaycan Respub-
likast Nazirlor Kabinetinin 12 yanvar 2006-
ct il tarixli gerarma uygun olaraq kompen-
sasiya verilir. Monco bu he¢ bir montigo uygun
golmir vo maddo yenidon islonmoli insan al-
veri cinayati fahigaliya calb etmo cinayatindon
forqlondirilmalidir.

Son olaraq qeyd etmok istodiyim madds
Azorbaycan Respublikasi Cinayat Mocollosi-
nin 264-cii, yoni “yol naqliyyat hadisasi yer-
indon qagma” adlanan maddasidir. Manca, bu
madds cinayat qanunvericiliyindon ¢ixaril-
malidir. Buna bir ne¢o sobob saya bilorik:

Ilk olaraq, bu maddo miistoqil maddo deyildir.
Belos ki, 264-cii madds ilo masuliyyastin yaran-
mast liciin hom do 263-cli maddodo gostorilon
qanunazidd omollor hoyata kegirilmalidir.
Basqa sozlo, togsirkar soxs heg vaxt tokco 264-
cli madda ilo masuliyyate alina bilmaz.

Digor torofdon montiqi cohotdon yanassaq,
gorarik ki, nainki 263-cii maddada gostarilon,
hom do qanunvericilikdo miioyyon edilmis
digor cinayot omollorini tdérotmis soxslorin
(cinayotkarin) cinayotdon yaxa qurtarmaq
mogqsadilo cinayati gizlotmasi, cinayat yer-
indon qacib gizlonmasi tobii haldir. Lakin bu
omol-hadiso yerindon qa¢gma 263-cii madde
ilo birlikds diger cinayat amollorindon forqli
olaraq oalavo mosuliyyot yaradir.

Homg¢inin bu, mohkuma cozagokmo miios-

sisosi miioyyonlogdirilmosi zamani miioyyon
problem vo qarisiqliqlar yaradir. Belo ki,
bildiyimiz kimi soxs ehtiyatsizliqdan torotdiyi
cinayato goéra cozani montaqo tipli cozagcokmao
miassisosinds ddomalidir. CM-in 263-cii mad-
dosi ilo nazardas tutulan yol- horokot qaydalanin
pozulmasi cinayoti ehtiyatsizligdan, 264-cii
maddosi ilo nozordo tutulan omal iso gosdon
toradilon cinayotdir. Mohkum mosslon, CM-in
263.2-ci maddoasi ilo 4 i1, 264-cii maddasi ilo 1
il azadligdan mohrum etmo cozasina maohkum
edildikds cinayatlorin macmusu gqaydasinda
¢okmoli oldugu coza ii¢iin ona iimumi rejimli
cozagcokmo miiossisasi tayin edilir. Cinayat
ganununda bu masaloys aydinliq gatirilmadiy-
indon soxs ehtiyatsizligdan toratdiyi cinayata
gora cozasini montogo tipli cozagokmo miios-
sisasi avazinag iimumi rejimli cozagokmo miios-
sisasindo ¢okmali olur. Bu ise Azarbaycan Re-
spublikas1 Konstitusiyasinin 63-cii maddasinin
toloblorine ziddir.

Bozon bozi monbolordo qeyd ol-
unur ki, Azorbaycan Respublikasinin Ci-
nayot Macoallasinin 264-cii maddasi Konsti-
tusiyamizin 66-c1 maddesine ziddir. Bunu
miizakiro etmok istoyirom.

Azorbaycan Respublikas1 Konstitusiya
Mohkomasi Cinayat Macallasinin 264-cii mad-
dosinin sorh edilmasina dair 29 yanvar 2004-ci
ildo gorar gobul etmisdir vo miioyyon etmisdir
ki, Cinayat Macallosinin 264-cli maddosi Azar-
baycan Respublikasi Konstitusiyasinin 66-c1
(heg kos 6ziling, arvadina (orino), ovladlarina,
valideynlorino, gardasina, bacisina qars1 if-
ado vermaya macbur edilo bilmoz) maddasina
zidd deyil. Ciinki 6zilins qars1 ifado vermomok
hiiququ cinayat-prosessual hiiquq olduguna
g0Oro yol-nogliyyat hadisasindon sonra yaran-
mir. Ovvala ona gors ki, he¢ bir yol-noqliyyat
hadisesi 6zili-6zlliylinde holo cinayot hadisasi
kimi qiymotlondirilo bilmoez. Hadiss yerino
miivafiq icra hakimiyyati orqaninin (polisin)
omokdaglarinin golmasindon dorhal sonra isa
yol-noqliyyat hadisasinin istirak¢ilarindan heg
birinin hoals cinayat-prosessual statusu olmur.
Bu zaman homin soxslor, o ciimlodon naqliyyot
vasitosini idaro edon soxs torofindon izahat
verilmasi 6zilina qars1 ifade vermak kimi deyil,
ganunda noazordo tutulmus vozifslorin yerino
yetirilmosi kimi qiymotlondirilmelidir.

Umumiyyatls, biz do oldugu kimi xar-
ici dlkalordo bu maddoni o mogsadlo istifado
edirlor ki, yol-naqliyyat hadisasi naticoesinda
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zorar vurdugu soxslor qarsisinda yarana bilocok
miimkiin 6hdsliklerin icrasindan, eyni zamanda
yaranan maddi moasuliyyatdon qa¢masinin
qarsisin1 almaqdir. Bu gorh 6ziinii bir ne¢a nor-
mativ aktda 6z oksini tapir. Almaniya Federal
Konstitusiya Mohkomosinin 29 may 1963-
ci il tarixli, Fransa Kassasiya Mohkomasinin
17 mart 2010-cu il tarixli, Amerika Birlogmis
Statlarinin Ali Mohkomaosinin 21 iyun 2004-cii
il tarixli gorarlarini misal gostormok olar.

Lakin bu sorh yens do qarisiqligt aradan
qaldirmir. Belo ki, bazon praktikada elo hadiso
yerindon qa¢ma ilo, zororgokmisi xostoxanaya
aparmaq qarigdirilir. Belo br hadisaesi Naosimi
rayon mohkomasindo basg Vermis vo masalo
aydinlagdirila bilmadiyi iclin Konstitusiya
mohkomosing sorgu gondorilmisdir. Burada A
B-ya yol-naqliyyat hadisesi zamani ehtiyatsi-
zligdan ylingiil xosarat yetirmis vo dorhal onu
tibb miiossisasina aparmisdir. Lakin A-nin bu
horokati “Yol harokoti hagqinda” Qanunun
toloblarini pozaraq hadise yerindon qagma kimi
qiymatlondirilmis vo Azarbaycan Respublikasi
Cinayat Macallasinin 264-cli maddasi ilo moe-
suliyyot yaranmisdir. Lakin Azorbaycan Re-
spublikas1 Konstitusiya Mohkomosinin Ple-
numunun 10 aprel 2012-ci il tarixli qorar ilo
mosoloys aydinliq gotirilmis vo asagidakilar
miloyyan olunmusdur:

“Azgrbaycan Respublikasi Cinayst
Macallasinin 264-cii maddosinin manasina gora
yol-noqliyyat hadisesi torotmis soxs hadiso
yerindo qalaraq soxsiyyoti barodo molumatlari
zororgokmis soxso bu vo ya digor vasito ilo cat-
dirmaq 6hdsliyi dasiyir.

Bu O6hdsliys riayat etmoklo noqliy-
yat vasitasini idaro edon soxsin yol-noqliy-
yat hadisesi yerini hor hansi bir sababdon,
o climlodon zoror¢okmis soxsi tibb miias-
sisasing aparmasi hadise yerindon qagma kimi
qiymatlondirils bilmez.”

Qeyd etdiyim niimunodon do balli
oldugu kimi bu madde mohkomo-istintaq
orqanlari Ug¢lin mioyyen anlagilmazliqlar,
bazan iss haqsiz yers masuliyyat yaradir.

Monco, bu madds do ganunvericilikdon ¢1x-
artimalidir. Eyni zamanda qeyd etmak istor-
dim ki, baza kimi istifado etdiyimiz Rusiya
Federasiya Cinayot Macollasindo artiq doy-
isikliklor olmus vo bu madde-yol noqliyyat
hadisosi yerindon qagma- ¢ixarilmigdir.

Qanunvericiliyimizds olan bosluglar sadal-
adigim maddolorlo bitmir. Belo ki, daimi

hiiquqi dovlot, adalotli adalot mithakimasinin
gorunub saxlanilmasi, tokmillogdirilmasi ligiin
ganunvericilikdo bosluq toskil edon biitiin
maddoloro miioyyon doyisikliklor edilmali,
lazim goldikds ise tamamils ¢ixarilmalidir.
Bunun iigiinss, bu sahodo foaliyyat gdstoron
mohkomo, prokurorluq vo istintaq orqanlari
miloyyon tosobbiislor gdstormali vo mosalonin
holli qaydas1 ii¢lin lazim olan biitiin todbirlori
hoyata kegirmolidir.
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