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ELSA nodir?

Avropa Hiiquq Toloboalor Assosiyasi (ELSA)
mistoqil, geyri siyasi, golir mogsadi giidmoyon
diinyanin on boyiik hiiquq toloboalor togkilatidir.
ELSA Avropanin 42 o6lkasindo, 210 universitet-
indo 30,000-don ¢ox hiiquq talobalorini vo gonc
hiiqugsunaslar1 6ziinds ehtiva edir.

ELSA-nin Azaorbaycanda togabbiis qrupunun

osas1 bir ne¢o hiiquq tolobasi torofindon 2010-
ci ilin iyununda qoyulmusdur. Elo homin ayda
togobbiis qrupu torofindon toskil edilon prezenta-
syalardan aydin miisahido etmok olar ki, hiiquq
tolobalorinin - oksoriyyoti ELSA-nin  Avropada
toskil olunmus miixtalif beynolxalq todbirlorindo
istirak etmokdo, habelo bu togkilatin digor tizvlori
ilo mohkom qarsilighh miinasibotlor quraraq 6z
olagolorini genislondirmokds maraqlidirlar.
Azorbaycan ELSA-nin  Tirkiyonin  Alanya
sohorindo kegirilon 58-ci Beynolxalq Suranin
Iclasinda miisahidogi iizv statusunu qazandi,
beloki Azorbaycan soslorin c¢oxlugu ilo ELSA
ailosino gobul olundu.
Biz inaniriq ki, tolobolor ELSA-nin genis foaliyyat
imkanlar1 vo beynolxalq omokdagliq vasitosilo
beynolxalq hiiquq sistemlori barads doyarli biliklor
va tocriiba aldo edacoklar. Vo har bir Azorbaycanl
hiiquq tolobasi idaroetmo, qrup fealiyyoti gabil-
yyoti, praktiki is tocriibosi, Avropa doyorlorini
paylasmaq vo basga imkanlardan faydalancaglar.

Avropa Hiiqugsiinas Tolobalor Assosiasiyasi
( The European Law Students’ Association)

Avropanin  miixtolif  dovlotlorindon, univer-
sitetlorindon, modoniyyotlorindon olan on min-
larle Hiiqugsiinas Toloboni vo Gonc Hiiqugsiinasi
0ziindo birlogdirmoklo, Hiiqugsiinas Tolabolorin
biitovliikdo diinyadaki on boylik sobokosidir. Toski-
latin yaradilmasinda vo hal-hazirki foaliyyotindo
osas mogsad Avropanin miixtolif O6lkolorindon
olan gonclori eyni toskilatda birlosdirmoklo, on-
lar arasinda monovi-oxlaqi inteqrasiyaya, elmi

biliklorin paylasilmasina nail olmaqdan, Beynolx-
alq Konfranslar, Tolimlor, Sohnoalosdirilmis Moh-
koma proseslori kegirilmasi yolu ilo Hiiqugsiinas
Toalobolorin nazori biliklorinin praktiki totbigino
sorait yaratmaqdan ibaratdir.

42 Avropa dovlorindon olan Hiiqugsiinas
Tolobolorin vo Gonc Hiiqugsiinaslarin  vahid
bir sobokodo toskilatdiraraq ELSA istor tolobo
miibadilosi hoyata kecirmoklo, tohsil soforlori
toskil etmoklo, istorso do tocriibo programlari
toskil etmoklo Hiiqugsiinaslarin 6z saholorindo
daha professional formalagsmasi vo tocriibo
gazanmasi yolunda boyiik komoklik gdstormis
olur. Eyni zamanda togkilatin Beynoalxalq olmasi
Hiiqugsiinaslara istor modoni, istor elmi cohot-
don Avropaya inteqrasiya olmaq imkani yarat-
magqdadir.

“Insan

moanaviyyatina va
madani miixtalifliklora
hormat edilon bir

diinya”

toskilatin foaliyyotindo baslica prinsip kimi ¢ixis
edir. Togkilatin yaranma moqsadlori sadoco sadal-
adigimiz akademik xarakterli foaliyyotlordon
ibarot deyildir, ELSA eyni zamanda, miix-
tolif dovlot, din vo irglordon olan Hiiqugsiinas
Talabolorin vo Gonc Hiiqugsiinaslarin daimi dost-
lugunu yaratmagi qarsiya mogsod qoymusdur,
foaliyyot moqgsadlori sirasinda miixtolif ayloncali
todbirlor, gozintilorin togkili do yer tutmaqgdadir.
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Whatis ELSA?

ELSA is the world’s largest independent law
students’ association. ELSA is an international,
independent, non-political, non-profit-making or-
ganisation run since 1981 by and for students. It is
comprised of students and recent graduates who
are interested in academic and personal excel-
lence. ELSA offers law students a perfect platform
to develop their existing skills, acquire new skills
and meet fellow students and legal professionals
throughout Europe.

ELSA gives many opportunities to its members
to get access to premium projects. ELSA mem-
bers can be a delegate in WIPO, UNCITRAL or
in other UN bodies. With ELSA, this is a reality!
And ELSA will provide you with the opportunity
to work on projects throughout Europe with peo-
ple of multiple nationalities.

Students and young lawyers enrolled in ELSA
are seeking for excellence. They are not afraid to
challenge their legal skills and are willing to in-
vest their free time into the improvement of their
knowledge.

Vision
“A just world in which
there is respect for

human dignity and
cultural diversity”

The Philosophy Statement of the
European Law Students’ Association

Purpose

To contribute to legal education, to foster mutual
understanding and to promote social responsibil-
ity of law students and young lawyers.

Means

To provide opportunities for law students and
young lawyers to learn about other cultures and
legal systems in a spirit of critical dialogue and
scientific co-operation.

To assist law students and young lawyers to be
internationally minded and professionally skilled.

To encourage law students and young lawyers to
act for the good of society.

Organisation

Local, National and International Level The
ELSA Network works on three levels, the local,
the national and the international. ELSA has 42
National Groups as members and almost all Na-
tional Groups are divided into Local Groups. Ev-
ery Local and National Group has a Local or Na-
tional Board.
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ELSA Azarbaycan
Hugug Jurnal

LSA Azarbaycan Hiiquq Jurnalinin osasi
2015-ci ildo qoyulmus, 2016-c1 ilds iso
ilk dofa ¢ap olunmusdur.

Jurnalin asas magsadi hiiqugsiinasliq
sahasinds oxuyan tolabolorin miitalia meylinin
va havasinin giiclondirilmasi, 6lkonin hiiquq
sahasinda elmi va praktik baximdan miibahisali
v timda masalalari barado molumata malik ol-
masinin tomin edilmasi va hiiqugsiinashq ixti-
sasinda oxuyan talabalarin, ganc hiiqugsiinaslarin
elmi aragdirmalarinin, mévgelorinin vo gorhlori-
nin genis hliquq ictimaiyyatino ¢atdirilmasindan
ibarotdir.

Jurnalin vazifasi hiiqugsiinasliq sahasinds toh-
sil alan tolabalorin biri-biri ilo qiyabi olaraq
tanisliginin, onlarla tocriibi hiiquq is¢ilori
arasinda bu vo ya digor formada elmi kontaktin
qurulmasinin vo 6lkado, eloco do diinyada bas
veran hiiquqi yeniliklorlo bagl molumatlandiril-
manin tomin edilmasindaon ibaratdir.

Jurnalin faaliyyat istiqamatlori asagidakilardan
ibarotdir:

1. Moqalslor, elmi aragdirmalar, movqelor,
sorhlor;

2. Hiiquq sahasi tizrs 6lko orazisinds vo diinyada
bas veron miixtolif hadiso vo horakotlor barads
molumatlar;

3. Hiiquq sahasi tizro milli vo beynalxalq mah-
koma aktlariin ¢ap edilmasi.

ELSA Azerbaijan
Law Review

LSA Azerbaijan Law Review was estab-
lished in 2015 and its first edition was
published in 2016.

The main aim of Law Review is to
motivate law students to read academic literature
and write academic articles, to provide them with
appropriate information related to highly import-
ant and topical discussions taking place in the
civil society and to deliver young lawyers’ and
students articles to society.

The activities of Law Review are the followings:
1. Articles, academic researches, interpretations;
2. Information related to law sphere on a local
and international level;

3. Printing interesting local and international
judiciary acts.
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ABSTRACT

This article is dealt with the article 8 of Euro-
pean Convention on Human Rights [1] espec1a11y
the theme of right to private life. The term ‘private
life’ is a broad term not susceptible to exhaustive
definition. Other than ‘privacy’, the notion ‘private
life’ is not confined to a secluded space free from
interference by others. To a certain extent, it also
encompasses the relationships of an individual with
his social environment, the protection of personality
rights and personal autonomy as well the possibility
to personal development.

Acar sozlor: soxsi hayat, fiziki toxunulmazliq,
monovi toxunulmazlig, soxsi niifuz, ad se¢gmok
hiiququ, cinsi monsubiyaot

XULASO

Bu mogalods Avropa Konvensiyasinin 8-ci mad-
dasinda tasbit olunmus saxsi hayatin toxunulmazligt
hiiququndan bohs edilir. Soxsi hoyat tam anlayisi
Ver11m951 miimkiin olmayan genis ohatali termindir.

“soxsi hayat” anlayis1 fordin 6zal hoyatina nisbaton
bagqalar1 torofindon miidaxilo olunmayan saha ilo
mohdudlagmir. Miioyyon dorocods o, soxsin otraf
alomlo miinasibatlorini, homg¢inin onun soxsiyyatin
gorunmast hiiquglarmi vo 6z taleyini 6ziiniin hall
etmosini eloco do soxsi inkisaf imkani ilo bagh mii-
nasibatlari ohato edir.

KittoueBbie croBa: ITu4Hasi KU3HB, (PU3UIECKYIO
HEMPUKOCHOBEHHOCTh, MOPAJIbHOM LIEIOCTHOCTH,
penyTanuu, paBo Ha WM, TOJIOBasI
MIPUHA]IJICKHOCTh

gl

PE3IOME

B naHHOl cTaTthe paccMaTpuBaeTcs B CTaTbe 8
EBpornelickoii KOHBEHIIMM O IIPaBax 4YeJIOBEKa B
YaCTHOCTHU TEMY [IpaBa Ha YaCTHYIO )KU3Hb. TepMuH
«4acTHAs >KU3HbY» SBISIETCA IIMPOKUM TEPMHHOM,
HE MOAJAETCS HMCYEPIBIBAIOIIEMY OIPEICICHHUIO.
Kpome “IlpuBarHoCTh”, TOHATHE  ‘‘4acTHas
KU3Hb  ~ HE OIPAaHUYMBACTCA H30JIMPOBAHHOM
NPOCTPAHCTBE, CBOOOIHON OT BMELIATENIhCTBA CO
CTOPOHBI Apyrux. B omnpenencHHON CTENeHH, OH
TAKXKE OXBaThIBAET B3aMMOOTHOLIEHHS YEJIOBEKA C
€ro COLMAJIBHOM CPEebl, 3aILUTHI IIPAB JTUYHOCTH
U JIMYHOW AaBTOHOMHH, & TaKXKe BO3MOKHOCTb
JIMYHOTO Pa3BUTHSL.

he European Court of Human Rights has
never offered a clear and precise defini-
tion of what is meant by private life. In
the case of Costello-Roberts v. United
Kingdom Court noted that “in its view private life
is a broad concept, incapable of exhaustive defini-
tion” In Niemietz v. Germany case the Court de-
clared, “The Court does not consider it possible or
necessary to attempt an exhaustive definition of the
notion of “private life”. However, it would be too
restrictive to limit the notion to an “inner circle” in
which the individual may live his own personal life
as he chooses and to exclude there from entirely
the outside world not encompassed within that cir-
cle. Respect for private life must also comprise to
a certain degree the right to establish and develop
relationships with other human beings.” The Court
observed that the notion of ‘private life’ should not
be taken to exclude activities of a professional or
business nature since, it is in the course of their
working lives that the majority of the people have a
significant opportunity of developing relationships
with the outside World [2].
What is clear is that the notion of private life is
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much wider than that of privacy, encompassing a
sphere within which every individual can freely
develop and fulfill his personality, both in relation
to others and with the outside world. Instead of
providing a clear-cut definition of private life, the
Court has identified, on a case-by-case basis, the
situations falling within this dimension. The result
is a rather vague concept, which the Court tends to
construe and interpret broadly: over the years the
notion of private life has been applied to a variety of
situations, including bearing a name, the protection
of one’s image or reputation, awareness of family
origins, physical and moral integrity, sexual and so-
cial identity, sexual life and orientation, a healthy
environment, self determination and personal au-
tonomy, protection from search and seizure and
privacy of telephone conversations. In addition, the
Court has held that the recognition of an individ-
ual’s legal civil status comes within the scope of
Article 8 and has found the provision applicable.

The application of Article 8 to naturalization
claims has proven to be sensitive: although the pro-
vision does not guarantee the right to acquire a par-
ticular nationality, in the Genovese case the Court
stated that it could not be ruled out that an arbitrary
denial of citizenship might, in certain circumstanc-
es, raise an issue under Article 8 of the Convention
because of the impact of such a denial on the social
identity aspect of the private life dimension protect-
ed by that provision [3]. An excessive delay in the
registration of a marriage has also been considered
to fall under the remits of the provision.

The scope of the right to private life under article
8 ECHR encompasses (but is not limited to) the fol-
lowing aspects:

. Right to one’s reputation

. Right to physical and moral integrity

. Sex life, sexual orientation and sexual iden-
tity
. Gender identity: right to a name

In 2007 Strasburg Court, with a judgment repre-
senting a progressive step in the development on
the right to respect for private life. In the case of
Pfeifer v. Austria the Court expressly recognized
that Article 8 applies to the protection of one’s rep-
utation. In the case of Petrina v. Romania it stated
that a reputation forms part of the individual iden-
tity and psychological integrity, imposing a duty of
protection on national courts, even if the criticism is
expressed in the context of a public debate.

Depending on the circumstances, “private life”
can extend to the moral and physical integrity of the
person, leading to a possible overlap with Article 3

situations particularly. Nonconsensual or compul-
sory medical treatment or examination, regardless
of how minor, will certainly fall within the protec-
tive scope of private life under Article 8. Examples
of cases where physical or moral integrity were
(or could have been) looked at from an Article 8
perspective include: the administration of medica-
ments to a severely handicapped child by hospi-
tal staff against the wishes of his mother (Glass v.
United Kingdom); a strip search of all visitors of
a prison, regardless of any reasonable suspicion of
having committed a criminal offence (Wainwright
v. United Kingdom); forcible administration of
emetics to a suspected drug trafficker in order to
provoke vomiting of the psychotropic substance
swallowed (Jalloh v. Germany) ;and the forcible
gynaecological examination of a detainee (Y.F. v.
Germany). Examples of psychological integrity in-
clude: the deportation of a mentally ill person to
a place where his condition would go largely un-
treated (Bensaid v. United Kingdom); and repeated
psychiatric examinations at short intervals in con-
nection with similar criminal cases before the same
court (Worva v. Poland) [4].

The right to private life under article 8 ECHR
embraces a person’s sex life (Stiibing v Germany).
Since interferences with the sex life touch upon a
particularly intimate part of the life of the affected
person, the margin of appreciation accorded to the
contracting states in this area is narrow. In addition
to the requirement to be based on a law, interferenc-
es with the sexual life of a person have to respond
to a pressing social need.

In a number of resolutions, the Court has scru-
tinized legislation pertaining homosexuals. In the
case Dudgeon v UK, the applicant complained
about laws in force in Northern Ireland according to
which homosexual acts between consenting adult
males constituted a criminal offence. The appli-
cants house had been searched by police for drugs.
On this occasion, private correspondence and dia-
ries were confiscated. Since homosexual activities
were described in these documents, the applicant
was questioned by police about his private and sex
life. No charges were brought against the applicant.
At this point of time, no proceedings for homosex-
ual acts between adults over the age of 21 had been
instituted for several years already. The Court stat-
ed that the very existence of legislation sanctioning
homosexual acts amounted to an interference with
the right to private life, regardless of the fact that in
general no proceedings were initiated against con-
senting adults engaging in homosexual activities.

A
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The Court pointed also to the fact that, while as a
matter of practices the prosecution discontinued
proceedings in such cases, there was no official
policy to this effect in place.

The European Court of Human Rights has ini-
tially adopted a restrictive approach to the im-
pact which the Convention has on these issues.
In Rees v UK, the applicant was a female-to-
male transsexual. After changing his name to a
male name, he requested a new passport. While
the passport was issued under the new name, the
authorities refused to include the prefix ‘Mr’.
They also did not grant his request to alter the
birth register. The Court held that the lack of leg-
islation governing the change of official docu-
ments and registers did not amount to a violation
of article 8 ECHR. It pointed to the margin of
appreciation contracting states enjoy concerning
the measures to adopt in view of transferring the
guarantees enshrined in article 8 into national
law. While there were by-laws to resolve issues
such as the one brought forward by the applicant
were in place in some Council of Europe mem-
ber states, the ECHR stated that the UK could
was not compelled by article 8 to enact similar
legislation.

In Cossey v UK, the Court has confirmed this
approach. The applicant had undergone gender
re-assignment and wished to marry. Authorities
had informed her that she was legally still con-
sidered a man. The Court stated that there were
no reasons to depart from its judgment in the
Rees case, since there were no scientific or social
developments which would justify or require a
different evaluation.

The issue of the applicability of Article 8 to the
choice of first and last names was first examined
by the Court in the early 1990s. In Burghartz, a
case concerning the use of the wife’s last name
by her spouse, the Court clearly stated that de-
spite not being explicit in Article 8, one’s name,
as a means of personal identification and of link-
ing to a family, must be viewed as part of one’s
private and family life, which must be enjoyed
without discrimination based on gender [5]. In
the case Guillot v. France, which was about the
refusal of the French authorities to register the
applicant’s daughter with the name “Fleur de
Marie” as it was not listed in the Saints’ Calen-
dar, the Court further clarified that the choice of a
child’s forename by parents amounts to a person-
al, emotional matter and therefore comes within
their private sphere.
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SUMMARY
owadays digital content markets have
almost equal role as other fields of con-
sumer markets in our society. Accord-
ing to this important role there is need
for researching about consumer protection mecha-
nism, particularly in the digital marketing. Constant
developments in the area of digital technology are
fundamentally changing the way consumers inter-
act and shop online.

With the digitization of entertainment and infor-
mation and the tools for its production, the distribu-
tion of digital content has increasingly shifted from
the physical to online domain. More recently mo-
bile business has begun to conquer the consumer
market, assisted by expanding transmission capac-
ities of mobile networks as well as the escalating
functionality of mobile “phones”. Digital content is
offered via a plethora of different business models,
and an end to the innovation and development in
this sector is not yet in sight.

Keywords: digital content markets, consumers’
rights, doing business online, digital consumers,
consumers’ choices and expectations, consumer
fair contracting, consumer protection, Directives
on consumer rights, The Consumer Rights Act

Characteristics of digital content markets

Consumers can choose between “on-demand”
offerings (consumers can decide when to watch a
specific movie or other type of content), near-on-
demand” content (digital content is offered in time
intervals, e.g., hourly or every ten minutes), on-de-
mand downloading (digital content is delivered
from the providers’ servers to consumers’ digital
devices, e.g., a computer or digital video recorder),
streaming (digital content is stored on the distribu-
tors’ servers and can be delivered to users individu-

ally as they access it. However, no permanent copy
remains on the consumers’ hardware. The stream-
ing process leaves only an ephemeral copy of the
file on the users’ devices. When the application
or device used to access the stream is turned off,
the ephemeral copy is deleted), webcasting (digi-
tal content is streamed over the Internet. It can be
accessed over a conventional web browser or cli-
ent software such as RealPlayer, Windows Media
Player or Apple’s iTunes), the subscription to pur-
chase of e-books, e-journals and newspapers, social
broadcasting and many, many more.

A new and increasingly valuable currency in dig-
ital content markets is personal data. Many services
that are seemingly offered “for free” are financed
through the collection and re-use of the (personal)
data of consumers — for example, for purposes of
targeted advertising or reselling consumer data.

From the point of view of consumer law and
policy, this raises important definitional questions
regarding concepts such as “remuneration”, “com-
mercial transaction” and “economic service” as
well as questions of a more political nature — name-
ly, how to protect consumers’ privacy in digital en-
vironment.

Choice and diversity

The ease with which consumers can switch be-
tween services and (technical) platforms can also
affect consumers’ choice and the diversity of digital
content consumed. The fact that consumers have
a choice, however, is a necessary prerequisite for
a consumer policy that is largely oriented towards
principles of party autonomy and market competi-
tion. For individual consumers, the ability to avoid
services that do not respond to their interests or re-
spect their rights is one — if not the most important
— way to protect their interests and exercise power
in the digital market. At the same time, the abili-

[9 L_
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ty to switch between services and access different
services is a stimulus and precondition for a well
functioning competitive market. Restrictions of
consumer choice are thus not only of concern to
individual consumers but also to public policy.

Closely related to the possibility to access digital
content and to exercise choice is the aspect of me-
dia diversity. A well-balanced diet of media content
from different speakers, viewpoints, ideas and ide-
als is the matrix for cultural exchange, democratic
participation and personal self-deployment. The
primary goal of European media policies is then
also to ensure that viewers have access to pluralis-
tic media content. Such are the demands from peo-
ple’s fundamental right to freedom of expression,
which “will be fully satisfied only if each person
is given the possibility to form his or her opinion
from diverse sources of information”. Consumers’
ability to benefit from media diversity is seriously
limited if they are not free to choose between a va-
riety of different sources of content.

Usage restrictions

Consumers do have certain expectations regard-
ing digital content. Two categories of expectations
can be distinguished:

1. The first category includes being able to
perform certain usages that consumers are already
accustomed to from traditional media. Examples
include the ability to copy and play a CD or MP3
on different devices - for example, a CD player,
a car audio system, a computer (consumptive use)
or portable music player. Consumers become con-
cerned when DRM, and the contractual conditions
it enforces, restricts these forms of usage.

2. A second category includes new forms of
usage that are brought to consumers by digitiza-
tion, such as the ability to forward digital content,
share it electronically with friends, access digital
content, use it on different devices, etc. From the
perspective of consumers, digitization adds new
usage possibilities, such as the ability to make bet-
ter quality copies or the possibilities to transform
digital music into MP3 files. To some extent, this
attitude is stimulated by the content industry it-
self by advertising CD quality as superior and by
marketing MP3 players. Consumers expect certain
customary features of digital products, even if they
have to pay extra for them.

Consumer Information and Transparency

The next most commonly experienced problem
is the lack of information or the low quality of in-
formation provided, combined with the fact that
key information is often obscured, as when it is

—I1p1

hidden away in lengthy terms of use. At the same
time, when talking about consumer protection in
digital content markets, the need for transparency
is probably the most frequently made suggestion of
how to improve the situation for consumers.

Consumers experience a lack of, or incomplete-
ness of, legal information regarding instructions on
how to report problems to suppliers, the cancella-
tion policies, the terms of use, the license agree-
ments, and the information on the warranty. They
also encounter difficulties understanding the infor-
mation that is provided, due to the complexity and
technicality of the language as well as the length
of the information provided. Other studies demon-
strate that users are badly informed about the usage
of cookies and behavioural advertising strategies,
for example. Still other problems identified were a
lack of information on charging and payment struc-
tures as well as product bundling. Transparency of
contractual or technical restrictions is another con-
cern in this context. Surveys among digital music
users and digital video content users found that a
majority of the users of digital music or video of-
ferings felt inadequately informed about eventual
usage restrictions or the fact that DRM is used to
enforce such conditions.

Privacy

According to a survey in Germany, 87% of con-
sumers interviewed were concerned about their
right to privacy when shopping online. This finding
stands in sharp contrast to the findings of another
study, according to which only 2% of the problems
experienced during the past twelve months were re-
lated to privacy. The apparent contradiction in the
valuation of privacy problems can possibly be ex-
plained by the fact that, while it is probably true that
consumers are (very) concerned about their privacy
in abstracto, in practice they will find it difficult to
identify threats to their privacy or recognize privacy
issues as the source of problems they experience. In
other words, while users may complain — for ex-
ample, about receiving personalized advertising —
they are not necessarily aware that this is (also) a
potential privacy issue and problem with respect
to the protection of their personal data. Also, users
are often not informed (or only to a limited extent)
about potential privacy threats. The privacy prob-
lem that was most perceived by consumers in the
Europe Economics study, for example, was relat-
ed to the amount of information that was requested
which felt excessive or inappropriate, while most
did not realize how much monitoring and collecting
of information occured on their own actions.
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Fair Contracting

Similar to the situation with privacy, the fairness
of contractual terms is a much-cited consumer con-
cern and is frequently referred to especially by con-
sumer representatives. Yet only 2% of the problems
mentioned in the survey related to unfair contract
terms. Again, it needs to be noted that it can be dif-
ficult if not imposibble for laymen to recognize the
unfairness of contractual terms. Yet evidence exists
that the fairness of contractual conditions that are
imposed on consumers is not always beyond doubt.
Suspicious provisions include the followings:

- The reservation to unilaterally change the
terms and conditions of the contract is included.
As a consequence, the provider of digital content
who reserves the possibility to do so can change the
number of copies of a song a consumer is allowed
to make even after the consumer has bought the
song and downloaded it onto his computer.

- Wide-ranging disclaimers exclude liability
for several types of damage on consumer hardware
or software.

- The vendor places restrictions on the possi-
bility of criticizing the product publicly.

- Through the sale of the product, the vendor
is able to monitor usage behaviour.

- The product only works with software and/
or hardware provided by the same vendor or a sup-
plier preferred by the vendor.

- Suppliers of software reserve the right to
update software remotely and without warning.

- Rights of long-term ownership of personal
data are secured.

Security and Safety

Security and safety issues are a concern - also
and particularly in the online environment — where
viruses, malware, and other corruptive technology
can spread easily and in no time. Security concerns
mentioned by consumers included email scams,
spam, identity theft, viruses, loss of information,
and the security of online possessions and com-
munication, as in the context of social networks
or email. Security concerns were also raised in the
context of DRM technology. DRM systems may
come in conflict with other software installed on
a computer. Since most DRM sytems and the rel-
evant online services need an Internet connection,
they are relatively open for external attacks but can
hardly be controlled by consumers in this respect.
Accordingly, consumer organizations demand that
DRM software should not hamper or limit the use
of other protection software on consumers’ com-
puters. As a general demand, market players should

not confront consumers with immature technology.
The technical design of digital content should not
bring new vulnerabilities into customers’ comput-
ing equipment, and the systems must enable con-
sumers to set their own policies and levels of secu-
rity for their own machines.

The security and safety of consumers’ hardware
and software is not only a concern of consumers;
it is also in the interest of society as a whole: “For
information technology to also function reliably in
the future it is important to make people increasing-
ly aware of the importance of IT security.

Consumer protection in the digital single market
is one of the main priorities of European policy
makers. Legal framework for consuming process
and consumer rights reflected in several legislative
acts. For example, within the EU more general leg-
islation that also covers electronic commerce (Di-
rective 2011/83/EU on consumer rights , Directive
2006/114/EC concerning misleading and compar-
ative advertising and Directive 95/46/EC on the
protection of individuals with regard to the pro-
cessing of personal data and on the free movement
of such data). More specific legislation in this area
is: Directive 2000/31/EC on certain legal aspects
of information society services, in particular elec-
tronic commerce, in the Internal Market; Directive
2002/22/EC on universal service and users’ rights
relating to electronic communications networks
and services; Directive 2002/58/EC concerning the
processing of personal data and the protection of
privacy in the electronic communications sector;
Regulation (EU) No 524/2013 on online dispute
resolution for consumer disputes; and Directive
2002/65/EC concerning the distance marketing of
consumer financial services.

Also we can mention The Consumer Rights Act
which adopted by United Kingdom government
came into force on 1 October 2015. The law is now
clearer and easier to understand, meaning that con-
sumers can buy and businesses can sell to them with
confidence. Chapter 3 of this Act is “Digital Con-
tent” and it aimed to answer some questions such
as what digital content contracts are covered about,
what statutory rights are consumers under a digital
content contract and etc. The Consumer Rights Act
2015 says digital content must be as described, fit
for purpose and of satisfactory quality.

Finally, we have indicated that particular attention
is needed with regard to the consumer law and dig-
ital content matters. Ultimately, consumer protec-
tion law in the area of digital content may very well
become the crowbar needed for the long-awaited
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improvement of the legal standing of consumers
of copyrighted content, contributing to a better
balance between the rights of consumers and the
rights of copyright holders.
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XULASO
u maqals korporativ idaraetmonin tarix-
inda-n boahs edir. Bildiyimiz kimi, hor bir
sirkotin, miiossisonin 9sas mogsadi man-
foot oldo etmok vo iqtisadi voziyyatini
yaxsilagsdirmaqdan ibarotdir. Korporativ idaroet-
monin formalar1 vo sirketin iqtisadi foaliyyetinin
somaraliliyi arasindaki qarsilight alageni nazors al-
saq bu sahanin tadqiq olunmasinin shamiyyati daha
da artir. Korporativ idarsetma vo onun formalarini
daha diizgiin totbiq etmok ti¢lin ilk ndvbods onun
tarixi vo inkisaf morhololori, homginin yaxsi korpo-
rativ idaraetma tocriibasi todqiq edilmolidir. Korpo-
rativ idaroetmo 6zii nisbaton yeni saho sayilsa da,
onun inkisaf tarixi olduqca qadimdir. Maqale kor-
porasiyalar, onlarin strukturu va korporativ idaraet-
monin inkisaf tarixini tohlil edir.

Key words: corporate governance, share and
shareholders, board of directors, agency, own-
ership and control

ABSTRACT

This article is about the history of corpo-
rate governance. The principal objective of a
business enterprise is to make money, simply
speaking and there is an interrelation between
the forms of governance and economic perfor-
mance of the organization. Notwithstanding the
fact that corporate governance is a relatively
new field of study, the history of it is quite old.
In order to comprehensively understand this
phenomenon and study corporate governance
system good corporate governance practice,
first of all, its history and development should

be studied. The article analyzes the early histo-
ry of corporations, their structure and develop-
ment of good corporate governance practices.

The corporate governance, ensuring that a
company is operating in a way that it achieves
its objectives, the way through which compa-
nies are governed, conflicting interests of all
stakeholders are balanced is the key element
in improving economic efficiency and growth,
enhancing investor confidence which in its
turn contributes to the overall economic, so-
cial life of the countries. Taking the multiple
important features and role of corporate gover-
nance into consideration, we should study it in
a deep way not just by analyzing it in a theo-
retical or legislative context but also, by look-
ing at its history. By learning and analyzing
the background and various historical stages of
development of corporate governance, we will
gain a better understanding of its nature, how it
emerged, its improvement, different concepts
applied in different countries, best practices,
major challenges, and etc., which in its turn
will help to find solutions to contemporary
problems, throwing light on present and future
trends. Most importantly, the history reveals
and helps us to understand the underlying idea,
importance of corporate governance and why
we should study it.

According to the Guhan Subramanian, Jo-
seph Flom Professor of Law and Business at
Harvard Law School, although corporate gov-
ernance is a relatively new field of study, its
roots can be traced back to the seminal work of
Adolf Berle and Gardiner Means — “The Mod-
ern Corporation and Private Property” in the
1930s, but the field emerged only in the 1970s.
Wells, associate professor at Temple Univer-
sity, by arguing the abovementioned fact says
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that the intellectual roots of these ideas stretch
back at least to the 1890s, and authors includ-
ing Louis Brandeis, Walter Lippmann, and
Thorsten Veblen grappled with them before
World War I. He also states that it has been
with us since the use of the corporate form cre-
ated the possibility of conflict between inves-
tors and managers. (1)

By agreeing with the last view, as notwith-
standing the fact that first companies, in the
form of guilds, trade unions, partnerships and
etc., had simple governance structure or was
completely under the control of state, it is ob-
vious that in each type of union there had
conflicts or some disagreements, which in
turn required solutions, efficient methods and
mechanisms to be applied, we come to that
conclusion that the history of corporate gover-
nance extends back at least to the formation of
the East India Company, Levant Company and
the other major chartered companies launched
in the 16th and 17th centuries.

Corporations in general remained small in-
stitutions for the next 200 years or so to come.
Most of them were chartered for specific pur-
poses, such as banking. They could only exist
for a limited time, were not allowed to make
any political contributions, and could not own
stocks in other companies. These limitations
undoubtedly affected the governance or corpo-
ration itself. (2)

After the Renaissance and certainly by the
time when the Dutch and English East India
Companies were chartered in Europe, the con-
cept of company was widely accepted and
used.

Now let’s look at the corporate governance
structure of The East India Company. The
Company began with 218 members and was
governed by a Court of Directors referred as
‘committees’. The governance structure con-
sisted of the General Court or Court of Propri-
etors and the Court of Directors. Some specific
features of The Court of Proprietors are fol-
lowings:

- It was the supreme authority;

- It was consisted of members with vot-
ing rights;

- The qualification for members was in-
vestment in the amount of £200;

- Meetings were convened infrequently;

- It gave sanctions in order to raise funds;

- Election of the directors was in its au-
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thority.

The Court of Directors, consisted of the Gov-
ernor, the Deputy Governor and 24 directors,
was the executive body and was responsible
for the running of the company, also for the
financing of the Company’s enterprises, direct-
ly accountable to the shareholders for capital
expenditure selected the chief executive and
its policy decisions had to be ratified by the
Court of Proprietors. The East India Compa-
ny’s Court met frequently and had numerous
subcommittees. Their function was to look af-
ter purchasing, sales, and correspondence. As
we see the governance structure of the East In-
dia Company was slightly different from now,
although most of the functions of a board of
today was carried out by the Court of Direc-
tors. The court was subject, in many respects,
to the control of a general court of proprietors
(which is similar now to the shareholders in
general meetings). There is an interesting fact
that, The Court of Directors made their first
appointment to that chief executive position on
the basis of confidence, not pressure of patron-
age to appoint someone less well-qualified, so
they tried “not to appoint any gentleman in any
place of charge”. (3)

From the end of the seventeenth century, the
term ‘director’ was used by the Bank of En-
gland and Bank of Scotland. In order to void
defunct charters and other excesses UK Bubble
Act was enacted in 1720 which forbade unchar-
tered companies to issue shares, established a
certificate of incorporation. As the number of
joint stock companies began to rise, state’s role
in regulation and legislating for its operation
became necessary. (4)

Despite these restrictive trends entrepreneurs
and their lawyers managed to evade the Bub-
ble Act by Deed of Settlement Companies and
many of our modern principles and problems
in the law spring from that source. The Deed
of Settlement was built on the foundation of
trust and partnership and was at best an incho-
ate corporation. From the 17th Century using
all three methods people began to employ the
concept of joint stock, the pooling of invest-
ment capital.

As the industrialization was connect-
ed with the huge capital demand of new giant
firms, especially in the railroad industry, leg-
islators began to take corporations more into
consideration. Now corporations were allowed
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to write broader and less restrictive charters.

So, the corporations, state-controlled
organizations at earlier times, began to trans-
form to unlimited private organizations with
limited responsibility and limited account-
ability.

In “Commonwealth Caribbean Corporate
Governance” book, Suzanne Folkes-Gold-
son wrote that between 1895 and 1904, the
first great merger wave in the US consoli-
dated companies into mega corporations
with limited liability. Due to the growth and
importance of corporations, markets for the
exchange of shares opened in New York and
some European capital cities at this time.
She also pointed out to the major problem
arising in corporations during this term, stat-
ing that by the end of 19th and the beginning
of 20th century, ownership and control had
almost separated, as managers took the con-
trol into their hands, which also gave rise to
the “agency problem”.

So contrary to the belief of many, corporate
governance is not a new phenomenon. Since
the concept of company/corporation was
established, ownership and management
separated and this divergence became
evolved, corporate governance existed.

As analyzed above from XX century
corporate governance has become a cen-
tral issue in all over the world. As corpo-
rations grow larger and larger the need to
enter foreign capital markets increased. In
its turn that gave rise to new challenges in
the governance of international business.
However, in the past decade, as a result
of huge corporate failures a great deal of
attention was drawn to corporate boards
worldwide, it was after the Second World
War, “when economies needed to be re-
built the world over, increased coopera-
tion amongst countries became indispens-
able for international movement of goods
and services.” (5)

Generally, between the periods from
1960s until the 1980s, the management of
the larger corporations was characterized
by the high supremacy of the management.

After the World War II, in the light of
corporate prosperity, economic boom has
evolved in the U.S and its leading corpo-
rations started to grow. But still the inter-
nal governance of companies was not con-

sidered as a highly important issue. (6)

In the next decades, corporate fail-
ures and scandals such as Enron, World Com
and Tyco failures in the USA, the collapse
of Maxwell publishing group in the UK,
Holtzman, Berliner Bank, and HIH cases in
Germany, the widespread banking distress
in 1997 in Korea, Ansett Airlines and One
Tel cases Australia, Credit Lyonnais and
Vivendi in France and Swissair in Switzer-
land - compelled governments to take legal
and regulatory policy initiatives in order to
ensure good corporate governance, main-
taining confidence and economic activity,
and of course most importantly, protecting
the interests of stakeholders. Especially the
collapse of Enron in the USA in December
2001 has called into question the effective-
ness of corporate governance systems.

As an indispensable component of the
marketplace for the purposes of enhancing
the long-term value of stakeholders in the
business field, corporate governance entail-
ing greater accountability from corporate
boards also audit committees, strong man-
agerial stewardship help companies to im-
prove their performance and attract invest-
ment, to realize their corporate objectives,
protect shareholder rights, meet legal re-
quirements and demonstrate to a wider pub-
lic how they are conducting their business.

In order to combat increased shareholder
activism many huge companies in coop-
eration with institutional investors start-
ed to give attention to the development of
self-regulation of corporate governance in
the 1990s which in its turn led to a number
of reports and codes or guidelines on corpo-
rate governance. In 1999, the OECD issued
a set of corporate governance standards and
guidelines. After publication of these stan-
dards and guidelines, which aimed at helping
governments in their efforts to evaluate and
improve the legal, institutional and regula-
tory framework for corporate governance in
their countries, almost every country issued
its own corporate governance standards.

Nowadays the greater focus of the coun-
tries developing their corporate governance
structure is centered on various relations
within joint-stock, limited-liability, pub-
licly-held companies.These relations gen-
erally involve ownership and management.
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The major concern is how to strike a right
balance of power between shareowners and
managers. In the light of that, obviously,
its consequences should be analyzed in or-
der to increase high performance of various
enterprises.  Moreover, in the context of
corporate governance, the much more atten-
tion is placed on two ideal-typical property
systems. The first one is called as “concen-
trated ownership system”, which involves
control of block holders and its high private
benefits, weak securities markets, market
transparency standards with low disclo-
sure. In this system the market plays only a
modest role in corporate control, whereas,
large banks have a substitutionary monitor-
ing role in the process. On the other hand,
strong securities markets, rigorous disclo-
sure standards, high market transparency, in
which the market for corporate control con-
stitutes the ultimate disciplinary mechanism
is highly typical to the second, dispersed
ownership system. (7)
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SUMMARY
n our modern century there are many prob-
lems in the field of human rights. That is
why there is a great attention to the human
and human rights in the national and inter-
national level.

After the I World War was adopted many
international documents for defending and
supporting all basic human rights. They were
Universal Declaration of Human Rights, The
International Covenant on Civil and Political
Rights (ICCPR), The International Covenant
on Economic, Social and Cultural Rights
(ICESCR) and etc.

This article is about Committee on Eco-
nomic, Social and Cultural Rights that mon-
itors implementation of the International
Covenant on Economic, Social and Cultur-
al Rights by its States parties. In the article
is mainly researched of CESCR’s role and
functions on the activity and impact to the
area of human rights.

XULASO

Miiasir dovriimiizde insan hiiquqlar
sahasindo c¢oxlu problemlor vardir. Buna
gora do, insan vo insan hiiquqlart sahasina
milli vo beynolxalq soviyyado boyiik digqat
ayrilmisdir.

IT Diinya Miiharibosindon sonra asas insan
hiiquqlarin1 miidafio vo dostoklomok {iciin
coxlu beynolxalq sonodlor gobul edildi. Bun-
lar, Umumdiinya Insan Hiiquglar1 Boyan-

namosi, Miilki vo Siyasi Hiiquqlar haqqinda
Beynglxalq Pakt, Iqtisadi, Sosial vo Modoni
Hiiquqlar haqqmda Beynolxalq Pakt vo s.-dir.

Magqala, torof olan dovletlor torofindon Iq-
tisadi, Sosial vo Modoni hiiquqlarin hoyata
kecirilmasino nozarot edon Iqtisadi, Sosial
vo Moadoni hiiquqlar Komitosi haqqindadir.
Moqalada, osason, Iqtisadi, Sosial vo Madoni
hiiquqlar ~ Komitaesinin  insan  hiiquqlar1
sahasindo gostordiyi faaliyyatin va tasirin rolu
vo funksiyalar1 aragdirilib.

Human Rights are the rights which you
have simply because you are human.

On October 24, 1945, in the aftermath of
World War II, the United Nations came into be-
ing as an intergovernmental organization, with
the purpose of saving future generations from
the devastation of international conflict.

The Charter of the United Nations estab-
lished six principal bodies, including the Gen-
eral Assembly, the Security Council, the In-
ternational Court of Justice, and in relation to
human rights, an Economic and Social Council
(ECOSOC).

The UN Charter empowered ECOSOC to
establish “commissions in economic and so-
cial fields and for the promotion of human
rights...”.  One of these was the United Na-
tions Human Rights Commission, which, un-
der the chairmanship of Eleanor Roosevelt,
saw to the creation of the Universal Declara-
tion of Human Rights.

The Declaration was drafted by representa-
tives of all regions of the world and encom-
passed all legal traditions. Formally adopted
by the United Nations on December 10, 1948,
it is the most universal human rights document
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in existence, delineating the thirty fundamen-
tal rights that form the basis for a democratic
society.

Following this historic act, the Assembly
called upon all Member Countries to publicize
the text of the Declaration and “to cause it to
be disseminated, displayed, read and expound-
ed principally in schools and other educational
institutions, without distinction based on the
political status of countries or territories.”

Today, the Declaration is a living document
that has been accepted as a contract between
a government and its people throughout the
world. According to the Guinness Book of
World Records, it is the most translated docu-
ment in the world.

In its preamble and in Article 1, the Decla-
ration unequivocally proclaims the inherent
rights of all human beings: “Disregard and
contempt for human rights have resulted in
barbarous acts which have outraged the con-
science of mankind, and the advent of a world
in which human beings shall enjoy freedom of
speech and belief and freedom from fear and
want has been proclaimed as the highest as-
piration of the common people... All human
beings are born free and equal in dignity and
rights.”

The Member States of the United Nations
pledged to work together to promote the thirty
Articles of human rights that, for the first time
in history, had been assembled and codified
into a single document. In consequence, many
of these rights, in various forms, are today part
of the constitutional laws of democratic na-
tions.

One ofthe mainbodies of UN called ECOSOC.
The UN Charter established ECOSOC in 1945
as one of the six main organs of the United
Nations. The Economic and Social Council is
at the heart of the United Nations system to
advance the three dimensions of sustainable
development — economic, social and environ-
mental.

According to Article 16 of the Internation-
al Covenant on Economic, Social and Cultur-
al Rights, the Economic and Social Council
(ECOSOC) is assigned the task of monitoring
the realisation of its rights. Nine years after
the entry into force of the covenant ECOSOC
created a Committee on Economic, Social and
Cultural Rights (CESCR) that is a recreation
of other treaty monitoring bodies. The CESCR

is, contrary to other treaty-based bodies, still
under the authority of the ECOSOC.
Understanding of what are economic, social
and cultural rights may even have contributed
to a greater alertness on the part of those who
are not willing to place economic, social and
cultural rights high (or even at all) on the inter-
national and national agendas. One example is
the case of the UN Special Rapporteur mecha-
nism regarding the right to adequate housing.
In the early 1990s, the Sub-Commission on the
Prevention of Discrimination and Protection of
Minorities appointed Justice Rajindar Sachar
as Special Rapporteur on the right to adequate
housing. Justice Sachar produced four import-
ant papers that contributed significantly to
clarifying the content of the right to housing.
During approximately the same period (1991-
1997), the CESCR adopted two General Com-
ments (Numbers 4 and 7) on the right to hous-
ing as enshrined in Article 11 of the ICESCR,
with particular focus on forced evictions. Ef-
forts were made to place the right to housing
on the agenda of the Commission on Human
Rights, the primary UN political body address-
ing human rights. These efforts were success-
ful in that the Commission acknowledged the
work done by the Sub-Commission, and de-
cided in 2000 to mandate and appoint its own
Special Rapporteur on housing as a component
of the right to an adequate standard of living.
A qualifier to this success is that the resolution
does not speak of the “right to housing,” but
“adequate housing as a component of the right
to an adequate standard of living.” Although
this seems a minor detail, from a strictly le-
gal perspective it could suggest a retrogressive
move away from the full recognition of hous-
ing as a human right. This concern is in part re-
flected in the Special Rapporteur’s 2002 report
to the Commission, which addresses the issue
of housing as a distinct human right and which
devotes attention to his efforts to keep hous-
ing rights on the agenda of major international
events relevant to the right to housing.
Another example of such qualified advance-
ment is the discussion surrounding the draft
Optional Protocol to the ICESCR, which would
provide for a complaints procedure for individ-
uals and groups concerning alleged violations
of economic, social and cultural rights. Having
been the subject of a protracted process in the
Committee, and then having languished on the
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shelves of the Commission on Human Rights
for several years, some progress seemed to
have been made with the appointment of
an independent expert on the subject of the
draft Optional Protocol to the ICESCR in
2000. Further advancement was seen in the
adoption of Commission on Human Rights
resolution 2001/30, aiming to establish an
open-ended working group to study this mat-
ter further. The latest development is cau-
tiously positive, as the Commission on Hu-
man Rights, in resolution 2003/18, decided
to establish an open-ended working group
with a view to considering options regarding
the elaboration of an Optional Protocol to
the Covenant. This working group will meet
prior to the 60th session of the Commission
on Human Rights. The matter is far from re-
solved, however, as forces antagonistic to
the notion of economic, social and cultural
rights as human rights continue their efforts
to oppose a complaints procedure for eco-
nomic, social and cultural rights, and it may
take some time before any concrete move is
taken towards the actual adoption of an Op-
tional Protocol.

What is clear is that advances in thinking
on and understanding of the status, scope
and contents of economic, social and cul-
tural rights, as well as their implications for
States, trickle down slowly and erratically
in the UN system. As with everything, and
in particular the international arena, a large
dose of chance, political trade-offs and oth-
er, more arcane factors are involved in this
process. Ultimately, individual experts, who
enter the UN system as Special Rappor-
teurs and individual treaty body members,
and who have human rights experience and
knowledge, are instrumental in advancing
within the UN system a deeper and more nu-
anced understanding about economic, social
and cultural rights, which is developed ex-
ternally.

A third example is the issue of justiciabil-
ity, which continues to be the subject of ex-
tensive debate, and not necessarily always in
a fruitful manner. The term “justiciability”
is generally understood to refer to a right’s
faculty to be subjected to the scrutiny of a
court of law or another (quasi-) judicial en-
tity. A right is said to be justiciable when a
judge can consider this right in a concrete

set of circumstances and when this consider-
ation can result in the further determination of
this right’s significance. Considerable anal-
ysis of the question of justiciability has been
produced by the CESCR. However, judging
from the comments of States in response to
Commission on Human Rights resolutions on
the Committee’s proposals on a draft optional
protocol, and despite support from various oth-
er authoritative parties, such as scholars, UN
Special Rapporteurs and nongovernmental or-
ganizations, this analysis has not been wholly
convincing. States continue to express doubts
as to whether an international treaty body is
in a position to consider the application of
economic, social and cultural rights at the do-
mestic level in a manner beyond the relative-
ly general review of State reports. Similarly,
the reports of the Independent Expert on the
draft Optional Protocol to the ICESCR are not
reflective of the analysis and arguments con-
cerning justiciability that have been fine-tuned
over the years

CESCR deals with the issues under the eco-
nomic, social and cultural facts. All States par-
ties are obliged to submit regular reports to the
Committee on how the rights are being imple-
mented. States must report initially within two
years of accepting the Covenant and thereaf-
ter every five years. The Committee examines
each report and addresses its concerns and rec-
ommendations to the State party in the form of
“concluding observations”.

The Committee publishes its interpretation
of the provisions of the Covenant, known as
general comments.

The Committee on Economic, Social and
Cultural Rights is composed of 18 indepen-
dent experts - persons of high moral charac-
ter and recognized competence in the field of
human rights. Nominations for membership
on the Committee may be made by States par-
ties to the International Covenant on Econom-
ic, Social and Cultural Rights, in accordance
with Resolution 1985/17 of the Economic and
Social Council (ECOSOC) of 28 May 1985.
Members are elected for a term of four years
by ECOSOC Member States. Committee Mem-
bers serve in their personal capacity and may
be re-elected if nominated.

In accordance with ECOSOC Resolution
1985/17 (paragraph (b), in regard to the com-
position of the Committee, due consideration
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must be given to equitable geographical dis-
tribution and to the representation of differ-
ent forms of social and legal systems.

The CESCR holds two sessions per year: a
three-week plenary session and a one-week
pre-sessional working group in Geneva,
Switzerland. The schedule of past and up-
coming CESCR sessions is available online,
and the OHCHR maintains a Master Cal-
endar of all UN Member States’ upcoming
treaty body reviews.

Initially, a State must make a report on its
implementation two years after acceding to
the ICESCR. Following the initial report,
periodic reports are then requested every
five years thereafter. The reporting system
requires each State party to submit (1) a
common core document, which lists gen-
eral information about the reporting State,
a framework for protecting human rights,
and information on non-discrimination and
equality, and (2) a treaty-specific document,
which accounts for specific information re-
lating to the implementation of articles 1 to
15 of the ICESCR and any national law or
policies taken to implement the ICESCR.
For more specific guidance regarding the
form and content of reports, the UN Secre-
tary General has published a Compilation of
Guidelines on the Form and Content of Re-
ports to be Submitted by State Parties to the
International Human Rights Treaties. The
Office of the High Commissioner of Human
Rights also maintains a list of all the State
party reports.

After States submit their reports, the CE-
SCR initially reviews the report through a
five-person pre-sessional working group
that meets six months prior to the report be-
ing considered by the full Committee. The
pre-sessional working group will then issue
a list of written questions to the State party,
and the State party will be required to an-
swer prior to making their scheduled appear-
ance before the Committee.

Representatives of each reporting State are
invited to engage in a constructive dialogue
with the CESCR. Concluding observations
are then drafted and later adopted by con-
sensus following a private discussion by the
Committee. A list of concluding observa-
tions can be found on the Office of the High
Commissioner of Human Rights’ website

page.

The CESCR may, in its concluding observa-
tions, also make a specific request to a State
party to provide more information or statistical
data prior to the date on which the State par-
ty’s next periodic is due. However, this is a
rarely used procedure. If the CESCR is unable
to obtain the information it requires, the CE-
SCR may request that the State party accept
a technical assistance mission consisting of
one or two Committee members. If the State
party does not accept the proposed technical
assistance mission, the CESCR may then make
recommendations to the Economic and Social
Council.

The CESCR may consider individual com-
plaints that allege a violation of one or more
rights protected under the ICESCR if the State
responsible is a party to the First Optional Pro-
tocol to the ICESCR.

The CESCR is authorized to accept individ-
ual complaints as of May 5, 2013, provided the
complaint meets the requirements identified in
articles 1 through 4 of the Optional Protocol
are met. Fourteen States have ratified the Op-
tional Protocol, as of June 2014.

Article 10 of the Optional Protocol to the
ICESCR provides a mechanism for States to
complain about violations of the ICCPR made
by another State. This procedure for inter-State
complaints, however, has never been used.

The CESCR does not have a mechanism in
place for urgent interventions.

The CESCR can also consider inquiries on
grave or systematic violations of any of the
rights set forth in the ICESCR. State parties
may opt out of the inquiry procedure at any
time by declaring that the State does not recog-
nize the competence of the Committee to un-
dertake inquiries.

The inquiry procedure is confidential and the
State party’s cooperation is sought at all stag-
es. Generally, the inquiry procedure proceeds
in five steps:

. The Committee receives information
that the rights contained in the ICESCR are be-
ing systematically violated by the State party.

. The Committee invites the State party
to submit relevant observations.

. Based on the relevant submissions and
observations, the Committee may then desig-
nate one or more of its members to conduct an
inquiry and then submit an urgent report to the
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Committee. With the State party’s consent,
the initial inquiry may involve a visit to the
State’s territory.

. The Committee examines the report
and then transmits any findings, along with
comments and recommendations to the State
party.

The State party is then requested to sub-
mit its own observations and any measures
it took regarding the Committee’s findings,
comments, and recommendations within a
specified time period.

The CESCR also prepares general com-
ments interpreting the ICESCR’s articles
and provisions in order to assist State parties
in fulfilling their obligations. Each general
comment focuses on one specific article of
the ICESCR and can be found published in a
list on the CESCR’s website.

The CESCR adopts statements to clarify
its position with respect to certain obliga-
tions under the ICESCR following major
developments and other issues regarding
its implementation. The CESCR also sends
letters to State parties addressing ICESCR
commitments. All relevant substantive state-
ments and letters can be found maintained in
a list by the Committee.

The CESCR regularly devotes one day of its
general sessions to discuss either a particular
right or a particular aspect of the ICESCR.
The goal of the Committee’s general discus-
sion days is: (1) to assist the Committee in
developing a great depth of relevant issues,
(2) to encourage input from relevant and in-
terested parties, and (3) to pave the way for
future general comments by the Committee.
For more information, the Committee sum-
marizes its general discussion days in a table
format by year and title on its website.

NGOs or other civil society stakeholders
are encouraged to provide parallel submis-
sions to State reports to the CESCR. All
submissions should either be submitted in
English, French, or Spanish. It is also rec-
ommended to send a report or summary of
the report in English, as the UN Secretariat
does not translate any reports. Any submis-
sion should be transmitted electronically to
the CESCR’s Secretariat, at cescr@ohchr.
org, a month and a half prior to the begin-
ning of the session for which a State will
be examined at a general session, and two

months prior to the beginning of a pre-session-
al working group for States who upon a list of
issues will be adopted. 20 hard copies will be
requested for the general session, and 12 hard
copies for the pre-sessional working group.

The CESCR also makes available a short pe-
riod of time at the beginning of each pre-ses-
sional working group and general sessions to
receive oral information provided by NGOs.
Such information should be: (1) focused spe-
cifically on provisions of the ICESCR, (2) di-
rectly relevant to issues under consideration by
the Committee, (3) reliable, and (4) not abu-
sive.

Additionally, the CESCR has adopted Gen-
eral Comment No. 10, which comments upon
the role of national human rights institutions in
the protection of economic, social, and cultural
rights.
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ABSTRACT
his article describes the nutrition policy
and the regulation of EU food industry
and analyses food safety standards. The
provision of safe, nutritious, high qual-
ity and affordable food to Europe’s consumers is
the central objective of EU policy, which covers all
stages of the EU food supply chain, “from farm to
fork”. Its standards and requirements aim to ensure
a high level of food safety and nutrition within an
efficient, competitive, sustainable and innovative
global market.

Acar sozlor: orzaq tohliikosizliyi standartlari,
Avropa Ittifaqi, tonzimloma, qidalanma siyaso-
ti

XULASO _

Bu yazi1 qidalanma siyasati vo Al qida
sonayesinin tonzimlonmasini tosvir edir vo
orzaq tohliikesizliyi standartlarini tohlil edir.
Avropanin istehlak¢ilar1 ii¢lin  tohliikosiz,
bosloyici, yiiksok keyfiyyotli vo sorfoli qida
tomin edilmasi “tarladan siifroys” adli Al qida
tochizat zoncirinin biitiin morhololorini ohato
edon Al siyasatinin morkozi obyektidir. Onun
standartlar1 vo taloblori somaorali, ragabat qa-
biliyyotli, davamli vo yenilik¢i global bazarda
orzaq tohliikesizliyi vo qidalanmanin yiiksok
soviyyasinin tomin edilmasing yonalmisdir.

KiroueBsie cioBa: cTaHIapThl 0€301MaCHOCTH
NUILEBBIX MNpoAyKTOB, EBpomeiickuii Coroz,
peryiupoBaHue, MOJUTHKA TUTAHUS

PE3IOME
B nanHO# cTarhe ONMUCHIBAETCS MOJUTHUKH B
o0NacTu MUTaHUS W PETyIUPOBAHUS MHUIIECBOU

npombiniuienHoctd EC  u aHanusupyert
CTaHIIapTBI 6C3OHaCHO CTUIINIICBBIX HpOI[}IKTOB .
OOecneueHnue 0O€30MacHOM, MUTATEIbHEIM,

BBICOKOE Kau€CTBO U JOCTYIIHBIMU NPOJYKTaMHU
NUTaHus 1 norpedureneit EBpomnsl sBusercs
raBHoM uenpto noautuku EC, koropas
OXBaThIBAET BCE JTallbl LEMNOYKH IOCTaBOK
nponoBoiscTBUsA B EC, “oT ¢epMbl 10 BUIKH .
Ero crannaptel u TpeGoBaHMS HampaBJICHBI Ha
obecrnieueHrne BHICOKOTO YPOBHS 0€30MacHOCTH
MUILEBBIX NPOAYKTOB U NUTAHUA B paMKax
3¢ dexTuBHOMH, KOHKYPEHTOCIIOCOOHOMH,
YCTOMYMBOW M HMHHOBAaIlMUOHHOW MHUPOBOM
PBIHKE.

Every European citizen has the right to know
how the food he eats is produced, processed,
packaged, labelled and sold. The central goal
of the European Commission’s Food Safety
policy is to ensure a high level of protection
of human health regarding the food industry
— Europe’s largest manufacturing and em-
ployment sector. The Commission’s guiding
principle - primarily set out in its White Pa-
per on Food Safety - is to apply an integrated
approach from farm to fork covering all sec-
tors of the food chain. The general principles
of food and feed law are outlined in Articles
5 to 10 of the General Food Law Regulation.
They form an horizontal framework underpin-
ning all Union and national measures relat-
ing to food and feed. They cover all stages of
the production, processing and distribution of
food as well as feed produced for (or fed to)
food-producing animals.
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The European Union’s food safety policy
aims to protect consumers, while guarantee-
ing the smooth operation of the single market.
Dating from 2003, the policy centres on the
concept of traceability both of inputs (e.g. ani-
mal feed) and of outputs (e.g. primary produc-
tion, processing, storage, transport and retail
sale). The EU has agreed standards to ensure
food hygiene, animal health and welfare, and
plant health and to control contamination from
external substances, such as pesticides. Rig-
orous checks are carried out at every stage,
and imports (e.g. meat) from outside the EU
are required to meet the same standards and
go through the same checks as food produced
within the EU [1]. EU food legislation aims
to provide safe, nutritious, high-quality and
affordable food to the consumer and is based
on an integrated and comprehensive approach
that covers all steps of the food and feed chain.
The food system, however, is dynamic, con-
stantly influenced and shaped by many fac-
tors. Policy-making should, therefore, respond
to slow and gradual changes on the one hand,
and pressing and rapidly evolving develop-
ments on the other. This can only be achieved
through preparedness, forward thinking and
proactive policy-making. The European Com-
mission aims to assure a high level of food
safety and animal and plant health within the
EU through coherent farm-to-fork measures
and adequate monitoring, while ensuring an
effective internal market. The implementa-
tion of this approach involves various actions,
namely:

. to assure effective control systems and
evaluate compliance with EU standards in the
food safety and quality, animal health, animal
welfare, animal nutrition and plant health sec-
tors within the EU and in third countries in
relation to their exports to the EU;

. to manage international relations with
third countries and international organisations
concerning food safety, animal health, animal
welfare, animal nutrition and plant health;

. to manage relations with the European
Food Safety Authority (EFSA) and ensure sci-
ence-based risk management.

Over the past few decades, both industry
and governments have shifted the balance of
food safety strategies away from reliance on
inspection and towards prevention. While this
shift is often characterised as a change from

product controls to process controls, it can bet-
ter be understood in terms of the three regula-
tory strategies:

1. Performance-based regulation, in which
the regulatory authority specifies a particu-
lar outcome — for example, that fresh produce
should be free of microbial contamination. No
particular route to achieving his outcomes is
ruled in or out. This option is most efficient
when outcomes are clear and easily measur-
able;

2. Technology-based regulation, which spec-
ifies defined rules, procedures or behaviours
that should achieve a desired outcome. For
example, a rule specifying a minimum separa-
tion distance between fresh produce fields and
concentrated animal feeding operations is de-
signed to minimise the risk of microbial con-
tamination from animal sources;

3. Management-based regulation, which
does not specify specific outputs or process-
es, but rather requires the regulated firms to
produce ‘plans to comply with general criteria
designed to promote the targeted social goal’
[2]. A requirement for food facilities to in-
troduce a hazard analysis and critical control
point (HACCP) would be an example of man-
agement-based regulation. Facilities would use
HACCP principles to identify risks and devise
food safety plans to reduce or eliminate them
through mechanisms appropriate to their spe-
cific technologies and operations.

The shift towards technology-based and man-
agement-based regulation of the food industry
and the response of the private sector to it has
been most evident in the United Kingdom.
As has been discussed by Loader and Hobbs
(1999), the European Union (EU) introduced
a number of directives relevant to food safety
in the 1980s and early 1990s. These included
the product-liability directive in 1985, a direc-
tive concerning the consistency of inspection
and standards across member states in 1989
and a directive on food hygiene in 1993. Mem-
ber states are obliged to introduce legislation
to operationalise directives and the UK Food
Safety Act (FSA) in 1990 and the General Hy-
giene Act (1995) did this in a way that pro-
moted a specific private sector response [3].
The FSA (and, subsequently, the EU’s General
Food Law of 2002) did not mandate particular
policies or procedures to achieve food safe-
ty. It did not even mandate implementation of
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HACCP systems. Instead, it placed responsi-
bility on food business operators to supply safe
food, and it:

extended legal liability for the safety and
standards of food to all downstream firms in
the food chain, regardless of where the food
safety problem originated. This meant that the
food retailer could be held liable for selling
food that was tainted by the actions of an up-
stream food manufacturer if the retailer could
not show that they had taken all reasonable
precautions, i.e. exercised due diligence.

In addition to extending the responsibilities
of downstream food business operators, the
UK government also increased the reputational
risks associated with non-compliance by intro-
ducing the ‘naming and shaming’ of companies
selling unsafe food [4].

European legislation does not consider
‘functional foods’ or ‘nutraceuticals’ as specif-
ic food categories. In the above, a number of
legislative texts that may be of importance to
such foods have already been elaborated, in-
cluding the general food Regulation, the Food
Supplements Directive, the Novel Food Reg-
ulation, and the proposals on Nutrition and
Health Claims and on the Addition of Vitamins
and Minerals and Other Substances to Foods.

But there is one category of products that has
a firmly established legal framework, which is
“Foods for Particular Nutritional Uses” (also
called PARNUTS or dietetic foods). It offers
a good example of a legislation that balances
scientific risk assessment, consumer protec-
tion, manufacturer responsibility and market
innovation in a rather proportionate way [5].
Together with the General Food Law require-
ments that put primary responsibility of food
safety with the food business operator; require
them to have in place a system for traceabili-
ty of the foodstuff and adequate procedures to
withdraw the foodstuff from the market they
consider or have reason to believe that it is not
in compliance with the food safety require-
ments; and impose a notification duty, i.e. to
immediately inform the competent authorities
if they consider or have reason to believe that
a food which they have placed on the market
may be injurious to human health; this would
seem to be a balanced way of creating a reg-
ulatory framework that fosters both consum-
er protection and quick innovation as result of
scientific developments.

Undernutrition is the phsyical outcome of
food insecurity and repeated infectious diseas-
es. It is responsible for 45% of all deaths of
children under five, amounting to 3.1 million
preventable child deaths every year. It also
causes irreversible impairment of growth and
cognitive development for hundreds of mil-
lions more children. Around 70% of all under-
nourished children live in South Asia. Global-
ly, some 51 million children under five suffer
from acute undernutrition (wasting syndrome
and kwashiorkor) which results in high mor-
tality risk and vulnerability to diseases. The
EU funding allocated to nutrition programmes
increased by 60% over last six years, repre-
senting €130 million in 2014. In-house nutri-
tion expertise has also been reinforced in the
past years: regional thematic experts in three
regional support offices, a dedicated global ex-
pert, a Nutrition Working Group, all reflecting
the increasing attention to the nutrition agenda
paid by the European Commission. The adop-
tion of an EU policy on nutrition in March
2013 also demonstrates the increasing com-
mitment of the EU towards nutrition. The Staff
Working Document, developed by the Europe-
an Commission’s Humanitarian Aid and Civil
Protection department (ECHO), provides clear
strategic priorities on the EU response to un-
dernutrition in emergencies, as follows:

. treatment of moderate and severe acute
undernutrition;
. tackling the immediate causes of under-

nutrition through nutrition, health, water and
sanitation and food assistance interventions;

. addressing micronutrient deficiencies.

The priorities are translated into concrete pol-
icies, such as: providing access to safe drink-
ing water and sanitation facilities for families
and communities; free access to health care for
children and pregnant and lactating mothers;
treatment of moderate and severe acute malnu-
trition through a community-based approach;
organising information sessions on appropri-
ate diet and feeding practices; and supporting
households in restoring their livelihoods after
a disaster [6]. The humanitarian and develop-
ment aid services (DEVCO) of the European
Commission work closely together to ensure
joint humanitarian and development program-
ming and hence coherence and complementary
in the field of nutrition.

Food and nutrition education is identified as a
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cornerstone of any society that aspires to have
a healthy population, along with crucial back-
ing by governance that — together with poli-
cy-makers, industry and the society — main-
tains nutrition and health high on the agenda.
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Acar sozlor: orzaq tohliikesizliyi standartlari,
Avropa Ittifaqi, tonzimloma, qidalanma siyaso-
ti

Xiilaso

Bu yazi qidalanma siyasoti vo Al qida
sonayesinin tonzimlonmasini tosvir edir vo
orzaq tohliikesizliyi standartlarini tohlil edir.
Avropanin istehlak¢ilar1 {i¢lin  tohliikosiz,
basloyici, yiiksok keyfiyyotli vo sorfoli qida
tomin edilmasi “tarladan siifroys” adli Al qida
tochizat zoncirinin biitiin morhololorini ohato
edon Al siyasotinin morkozi obyektidir. Onun
standartlar1 vo toloblori somorali, rogabot qa-
biliyyatli, davaml1 vo yenilik¢i qlobal bazarda
orzaq tohliikesizliyi vo qidalanmanin yiiksok
soviyyasinin tomin edilmasino yonalmisdir.

bakuuckuii ['ocynapcTBeHHBIM YHUBEPCUTET,

kadpenpa MexayHapogHoro YactHoro
IIpaBa n EBpomneiickoro IIpaBa, MmaructpaHr
Myctadaea Hunydpap Mymmdur
KBI3BI

KiroueBsie ciioBa: cTaHIapThl 0€30MaCHOCTH
NUIIEBbIX NpoAyKToB, EBpomneiickuii Coro3s,
peryaupoBaHue, MOJIUTUKA MTUTAHUS

Pesrome

B naHHOH cTarbe ONMCHIBAETCA IOJUTUKU B
00JacTH MUTAaHUS U PEryJUPOBAHMS MHUIIEBOU

npomMbiniienHocty EC  u aHanusupyer
CTaHILapTBI 663OHaCHOCTI/I ITUIIICBbBIX HpO,Z[yKTOB.
OOccreucHue 0e€30MaCHOM, NHUTATEIBHBIM,

BBICOKO€ Kau€CTBO U JOCTYIIHBIMH NPOAYKTaMHU
nuTaHus s norpedureneit EBponsl siBisieTcs
maBHOM wnenbto nonutuku  EC, koropas
OXBAaThIBAET BCE OJTalbl IENOYKU IOCTABOK
npoaoBoibscTBUs B EC, “oT ¢epmbl 10 BUIKH.
Ero crannmaptel 1 TpeGoBaHMS HaNpaBiICHbI HA
obecrieyeHrne BHICOKOTO YPOBHsI 0€30MacHOCTH
NUIIEBbIX MPOAYKTOB M IHUTAaHUS B paMKax
3¢ pexkTUBHOH, KOHKYPEHTOCTIOCOOHOI,
YCTOMYMBONM M WHHOBAIlMOHHOW MHPOBOM
PBIHKE.
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ABSTRACT
his article is dealed with the cybercrime,
prevention against and national legisla-
tions, and activities. Cybercrime is con-
sidered one the most dangerous threats
for the development of any state; it has a serious
impact on every aspect of the growth of a country.
Government entities, non-profit organizations, pri-
vate companies and citizens are all potential targets
of the cyber criminal syndicate. The prevention of
cyber criminal activities is the most critical aspect
in the fight against cybercrime.

Agar sozlor: kompiiter sistemlori, istintaq
proseslori, geydiyyat toloblori, istifadogilorin
miloyyanlogdirilmasi, morkazi idarsetmo vo
texniki standartlar

XULASO

Moqale kibercinayatkarliq, onun qarsisinin
alinmast vo dovlatlorin milli ganunvericiliyi,
foaliyyotindon bohs edir. Kibercinayatkarliq
hor bir dovlatin inkisafi tigiin on tohliikoli toh-
did hesab olunur vo 6lko inkisafinin hor as-
pektina ciddi tesir gostarir. Qeyri-kommersiya
toskilatlari, 6zal sirkotlor vo votondaslar kiber
cinayatlorin potensial hadafloridir. Kiberci-
nayotlorin qarsisinin alinmasi kibercinayot-
karliga qars1 miibarizodo on miithiim aspektdir.

KinroueBbie ciioBa: KOMIBIOTEPHBIE CUCTEMBI,
MPOLIECCHl  paccieoBaHus, TpeOOBaHUS K
perucTpanuu, uaeHTU(PUKAIUH TOJIb30BaTENCH,
LEHTPAJIBHOE YHOPABICHUE U TEXHUYECKUE

CTaH1apThl
PE3IOME
OTa CTaThbs CBHbE3KAJINCh c
KHOEpIpPEeCTyHOCThIO, MPEIOTBpAICHUE W

NPOTHUB HAIMOHAJIBHBIX 3aKOHOAATEIBCTB, a
Takxke JesaTenbHocTH. KubepmpecTynHOCTh
CUMTAETCs OJAHUM M3 Haubolee OMacHbIX
yIrpo3 JJsl pa3BUTHUs JIIOOOTO rOCyIapcTBa; 3TO
OKa3bIBa€T CEPhE3HOE BIUSHHE Ha KaXIbIH
acIeKT pocTa cTpaHbl. locymapcTBEHHBIE
YUpEKJACHUsI, HEKOMMEPUECKHE OpTraHHU3allNH,
YaCTHBIE KOMIIAHMM U TpPaXJaHE SBISIOTCS
MOTEHIINAIbHBIMU o0BeKTaMH Kkubep-
npecTynHbli  cuHaukar. IIpenorspamienue
KHOEp-NPEeCTyHON JESATEABHOCTH SBISETCS
HanbOoJiee BaXXHBIM acmleKToM B Oopebe ¢
KHOEPIPEeCTyIHOCTHIO.

The “cybercrime industry” operates exactly
as legitimate businesses working on a global
scale, with security researchers estimating the
overall amount of losses to be quantified in the
order of billions of dollars each year. In respect
to other sectors, it has the capability to quickly
react to new business opportunities, benefiting
from the global crisis that — in many contexts
— caused a significant reduction in spending on
information security.

Prevention means to secure every single re-
source involved in the business processes, in-
cluding personnel and IT infrastructure. Every
digital asset and network component must be
examined through a continuous and an evolv-
ing assessment. Government entities and pri-
vate companies must cooperate to identify the
cyber threats and their actions—a challenging
task that could be achieved through the infor-
mation sharing between law enforcement, in-
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telligence agencies and private industry [2].

Security must be addressed with a lay-
ered approach, ranging from the “security by
design” in the design of any digital asset, to the
use of a sophisticated predictive system for the
elaboration of forecasts on criminal events. Ad-
ditionally, sharing threat information is anoth-
er fundamental pillar for prevention, allowing
organizations and private users to access data
related to the cyber menaces and to the threat
actors behind them.

At the last INTERPOL-Europol
conference, security experts and law enforce-
ment officers highlighted the four fundamen-
tals in combating cybercrime as:

1.  Prevention

2. Information Exchange

3. Investigation

4.  Capacity Building

In September 2014, Troels Oerting an-
nounced the born of the Joint Cybercrime Ac-
tion Taskforce (J-CAT) with the following
statements that remark the necessity of an effi-
cient collaboration between the entities in-
volved, not excluding the Internet users.
Prevention activities must be integrated by an
effective incident response activity and by a
recovery strategy to mitigate the effects of cy-
ber incidents. Once an event is occurring, it is
crucial to restore the operation of the affected
organization and IT systems. Recovery from
cybercrime is composed of the overall activi-
ties associated with repairing and remediation
of the impacted systems and processes. Typi-
cally, recovery includes the restoration of dam-
aged/compromised data and any other IT as-
sets [5].
Law-enforcement agencies can now use the
increasing power of computer systems and
complex forensic software to speed up investi-
gations and automate search procedures. It can
prove difficult to automate investigation pro-
cesses. While a keyword-based search for ille-
gal content can be carried out easily, the iden-
tification of illegal pictures 1is more
problematic. Law-enforcement agencies are
taking action to restrict uncontrolled access to
Internet services to avoid criminal abuse of
these services. In Italy and China, for example,
the use of public Internet terminals requires
the identification of users [3].

However, there are arguments
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against such identification requirements. Al-
though the restriction of access could prevent
crimes and facilitate the investigations of
law-enforcement agencies, such legislation
could hinder the growth of the information so-
ciety and the development of e-commerce. It
has been suggested that this limitation on ac-
cess to the Internet could violate human rights.
For example, the European Court has ruled in
a number of cases on broadcasting that the
right to freedom of expression applies not only
to the content of information, but also to the
means of transmission or reception. In the case
Autronic v. Switzerland, the court held that ex-
tensive interpretation is necessary since any
restriction imposed on the means necessarily
interferes with the right to receive and impart
information [6]. If these principles are applied
to potential limitations on Internet access, it is
possible that such legislative approaches could
entail violation of human rights. The Internet
has millions of webpages of up-to-date infor-
mation. Anyone who publishes or maintains a
webpage can participate. One example of the
success of user-generated platforms is Wikipe-
dia, an online encyclopaedia where anybody
can publish[3]. The success of the Internet also
depends on powerful search engines that en-
able users to search millions of webpages in
seconds. This technology can be used for both
legitimate and criminal purposes. The ongoing
discussions about Internet governance suggest
that the Internet is no different compared with
national and even transnational communica-
tion infrastructure. The Internet also needs to
be governed by laws, and lawmakers and
law-enforcement agencies have started to de-
velop legal standards necessitating a certain
degree of central control. The Internet was
originally designed as a military network based
on a decentralized network architecture that
sought to preserve the main functionality in-
tact and in power, even when components of
the network were attacked. As a result, the In-
ternet’s network infrastructure is resistant to
external attempts at control. It was not origi-
nally designed to facilitate criminal investiga-
tions or to prevent attacks from inside the net-
work. Today, the Internet is increasingly used
for civil services. With the shift from military
to civil services, the nature of demand for con-
trol instruments has changed. Since the net-
work is based on protocols designed for mili-
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tary purposes, these central control instruments
do not exist and it is difficult to implement
them retrospectively, without significant rede-
sign of the network. The absence of control in-
struments makes cybercrime investigations
very difficult. One example of the problems
posed by the absence of control instruments is
the ability of users to circumvent filter tech-
nology using encrypted anonymous communi-
cation services. If access providers block cer-
tain websites with illegal content (such as child
pornography), customers are generally unable
to access those websites. But the blocking of
illegal content can be avoided, if customers
use an anonymous communication server en-
crypting communications between them and
the central server. In this case, providers may
be unable to block requests because requests
sent as encrypted messages cannot be opened
by access providers [1].

Many data transfer processes af-
fect more than one country. The protocols used
for Internet data transfers are based on optimal
routing if direct links are temporarily blocked.
Even where domestic transfer processes within
the source country are limited, data can leave
the country, be transmitted over routers out-
side the territory and be redirected back into
the country to the final destination. Further,
many Internet services are based on services
from abroad, e.g. host providers may offer
webspace for rent in one country based on
hardware in another. If offenders and targets
are located in different countries, cybercrime
investigations need the cooperation of law-en-
forcement agencies in all countries affected.
National sovereignty does not permit investi-
gations within the territory of different coun-
tries without the permission of local authori-
ties. Cybercrime investigations need the
support and involvement of authorities in all
countries involved. It is difficult to base coop-
eration in cybercrime on principles of tradi-
tional mutual legal assistance. The formal re-
quirements and time needed to collaborate
with foreign law-enforcement agencies often
hinder investigations. Investigations often oc-
cur in very short time-frames [2]. Data vital
for tracing offences are often deleted after only
a short time. This short investigation period is
problematic, because traditional mutual legal
assistance regime often takes time to organize.
The principle of dual criminality also poses

difficulties, if the offence is not criminalized
in one of the countries involved in the investi-
gation. Offenders may be deliberately includ-
ing third countries in their attacks in order to
make investigation more difficult. Criminals
may deliberately choose targets outside their
own country and act from countries with inad-
equate cybercrime legislation. The harmoniza-
tion of cybercrime-related laws and interna-
tional cooperation would help. Two approaches
to improve the speed of international coopera-
tion in cybercrime investigations are the G8
24/7 Network and the provisions related to in-
ternational cooperation in the Council of Eu-
rope Convention on Cybercrime.

Based on experience, it may be difficult for
national authorities to execute the drafting
process for cybercrime without international
cooperation, due to the rapid development of
network technologies and their complex struc-
tures. Drafting cybercrime legislation sepa-
rately may result in significant duplication and
waste of resources, and it is also necessary to
monitor the development of international stan-
dards and strategies. Without the international
harmonization of national criminal legal provi-
sions, the fight against transnational cyber-
crime will run into serious difficulties, due to
inconsistent or incompatible national legisla-
tions. Consequently, international attempts to
harmonize different national penal laws are in-
creasingly important. National law can greatly
benefit from the experience of other countries
and international expert legal advice.

Of-
fenders use ICTs in various ways in the prepa-
ration and execution of their offences. Lawen-
forcement agencies need adequate instruments
to investigate potential criminal acts. Some
instruments (such as data retention) could in-
terfere with the rights of innocent Internet us-
ers. If the severity of the criminal offence is
out of proportion with the intensity of interfer-
ence, the use of investigative instruments could
be unjustified or unlawful. As a result, some
instruments that could improve investigation
have not yet been introduced in a number of
countries. The introduction of investigative in-
struments is always the result of a trade-off be-
tween the advantages for law-enforcement
agencies and interference with the rights of in-
nocent Internet users [4]. It is essential to mon-
itor ongoing criminal activities to evaluate
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whether threat levels change. Often, the intro-
duction of new instruments has been justified
on the basis of the “fight against terrorism”,
but this is more of an farreaching motivation,
rather than a specific justification per se.
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rug trafficking is one of the main ca-

tastrophes of the contemporary world

today. Increasing of drug trafficking

cause increasing of other terrible crim-
inal activities such as murder, robbery, extortion or
blackmail and also transnational crimes, including
human trafficking, terrorism, corruption, money
laundering proportionally. There are many fac-
tors that cause increasing of drug trafficking such
as economic crisis, corruption, problem of border
control, geographlcal proximity, political disorder
and anti-governmental insurgency, drug policy of
states, migration and etc.

According to the United Nations Convention
against illicit trafficking in narcotic drugs and
psychotropic substances dated 1988, “Narcot-
ic drug” means any of the substances, natural
or synthetic, in Schedules I and II of the Sin-
gle Convention on Narcotic Drugs in 1961,
and that Convention as amended by the 1972
Protocol Amending the Single Convention on
Narcotic Drugs in 1961. “Psychotropic sub-
stance” means any substance, natural or syn-
thetic, or any natural material in Schedules I
IL, IIT and IV of the Convention on Psychotro-
pic Substances, 1971. Drug trafficking is one
of the fastest increasing type of transnational
crime in the world. Drug trafficking is usually
conducted by transnational organized criminal
groups unlawfully. In some countries drug traf-
ficking is more than other countries. There are
following factors that affect increasing of drug
trafficking in some region or country;

GEOGRAPHICAL PROXIMITY: Geograph-
ical proximity with the supplier states makes
the country become a transit state of illicit
trafficking of narcotic drugs and psychotropic
substances. According to the United Nations
Convention against illicit trafficking in nar-
cotic drugs and psychotropic substances dated
1988, “Transit State” means a State through the
territory of which illicit narcotic drugs, psy-
chotropic substances are being moved, which
is neither the place of origin nor the place of
ultimate destination thereof. Tajikistan has a
geographical proximity with Afghanistan. Af-
ghanistan is the world’s largest supplier of il-
licit opiates. A large number of drugs and psy-
chotropic substances are smuggled into Europe
from Asia. The main source of these drugs is
Afghanistan as a supplier state. Farmers in Af-
ghanistan produce drugs which are smuggled
into the West and central Asia illegally. Tajik-
istan’s southern edge and Afghanistan’s north-
ern edge abut, creating a porous border of over
1,200 kilometers . Tajikistan is now a transit
state of Afghanistan in being the most depen-
dent country on the illicit drug industry. Geo-
graphical proximity is not sufficient to become
a transit state of drug trafficking. Geographical
proximity can be more than one country with
a supplier state, but all these countries will not
become a transit state. There should be the oth-
er reasons in these states also.

ECONOMIC CRISIS: Economically week
countries are more sensitive drug trafficking
than other countries which do not suffer from
economic crisis. For restoring the economical
stability economically week states allow, even
help drug trafficking in their country. Drug
traffickers use economically week situation of
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these countries and promise these countries fi-
nancial advantages instead of assist of these
countries for their criminal activity. For these
benefits, economically week states accept the
“cooperation” with drug traffickers. The citi-
zens of economically week countries are more
vulnerable to use narcotic drugs or psycho-
tropic substances because of their low-pro-
vided life conditions. Thus, economic prob-
lems involve both State and individuals that
have economic problems to take part in illicit
trafficking of narcotic drugs and psychotro-
pic substances and also using them. Solving
economical problems of the state legally cause
decreasing of drug trafficking, because in this
case a State will not need to cooperate drug
traffickers for its economical problems.

THE PROBLEM OF BORDER CONTROL :
One of the main issues is to control the borders
of the state with all countries in the regardless
of whether it is a supplier state or not. It helps
the countries to protect the state to be the tran-
sit country of drug trafficking. Controlling the
borders suppress not only illicit trafficking of
narcotic drugs and psychotropic substances,
but also other transnational criminal activities,
such as human trafficking, smuggling, terror-
ism and etc. The problem of border control is
reflected in 2 issues: 1) week border control or
deficits in border control 2) corruption among
the public officials in the border office.

CORRUPION: Crimes, transnational crimes,
including illicit trafficking of narcotic drugs
and psychotropic substances is related to cor-
ruption offences. Drug traffickers bribe public
officials in many areas to conduct their illegal
activity on drug trafficking. Drug traffickers
bribe public officials to be free of any barrier
on drug trafficking and also bribe for cross-
ing the borders for transferring narcotic drugs,
psychotropic substances and precursors to oth-
er countries. One of the main barriers for illicit
trafficking of narcotic drugs and psychotropic
substances and also drug traffickers is police,
so they bribe police also for conducting illicit
trafficking of narcotic drugs and psychotropic
substances by the means of transfer, sell, keep,
cultivate, involve new victims and etc. The
officials of economically week countries are
more vulnerable to bribe and corruption than
other countries.

POLITICAL DISORDER AND AN-
TI-GOVERNMENT INSURGENCY: Coun-
tries which suffer from political disorder or an-
ti-government insurgency are more attractive
country for drug traffickers than other coun-
tries. Because this situation of countries do not
let combat against drug trafficking but assist
any forms of narcotic crimes and other crimes
also. Drug trafficking and increasing of other
transnational crimes are also influence the sta-
bility of country. The accepted wisdom on drug
trafficking suggests that it undermines political
stability and fuels anti-government insurgency.
According to the United Nations: “drugs are
funding insurgency in Central Asia, where the
Islamic Movement of Uzbekistan, the Islam-
ic Party of Turkmenistan, the East Turkistan
Liberation Organization, and other extremist
groups are exist” . These extremist groups are
profiting from the drug trade. All the extremist
groups listed by the United Nations are only
active inside Central Asian states. Another ex-
ample of this argument is Armenia. Political
disorder and anti-governmental insurgency is
the reason of wide spread drug trafficking in
this country.

DRUG POLICY OF STATE: Law enforce-
ment and penalties about drug related crimes
reflect the drug policy of the state. Drug policy
of the states influences the increasing of drug
trafficking. Law enforcement on drug-related
crimes in different countries is different. There
are two main arguments about prohibition of
drugs is efficient or inefficient in the world
practice. These arguments affect the law en-
forcement on drug-related crimes of countries.
For instance, in Netherlands drug use is licit.

According to the supporters of the first ar-
gument, prohibition deters illicit drug use and
29% of those who had never used cannabis
cited the countries where the using of narcotic
drugs is prohibited . Controls and prohibitions
help to keep prices higher, and higher prices
help keep use rates relatively low, since drug
use, especially among young people, is known
to be sensitive to price. Illicit trafficking of
narcotic drugs and psychotropic substances is
less existed in countries that drug using is pro-
hibited than drug free countries.

The supporters of the second argument
stresses that, drug free countries, such as Neth-
erlands, although using of soft drugs are free,
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it helps the using and trafficking of hard drugs
(specifically cocaine and synthetic drugs) to
decrease . Decreasing of hard drugs such as
cocaine, synthetic drugs, doesn’t also decrease
trafficking of soft drugs but helps increasing
trafficking of soft drugs. In the Netherlands,
the using of drugs is legal, which is one type of
drug-related crimes . Drug-related crimes in-
clude trafficking, cultivating, producing, man-
ufacturing, distributing, possessing, selling
and these are criminalized activities. It means
that, drug trafficking is a criminalized activity
in Netherlands also. Although drug trafficking
is not illegal in this country, but free using of
drugs influences increasing of drug trafficking.

Thirty-two countries impose capital punish-
ment or death penalty for the offences involv-
ing narcotic drugs and psychotropic substanc-
es such as, Afghanistan, Iran, China, India,
Pakistan etc . Although in drug-free countries
is inefficient for preventing drug trafficking,
but so severe penalties such as capital punish-
ment in some countries is inefficient for drug
trafficking also. Because, the list of countries
which concern capital punishment for illicit
trafficking of narcotic drugs and psychotropic
substances are the most active participants of
drug trafficking activity and transit states such
as Tajikistan, Iran etc.

MIGRATION: human migration is the move-
ment of people from one place to another with
the purpose of settling permanently in the new
place . This movement can be over long dis-
tances and from one country to another and
inside a country. Human migration has its
negative impacts in some spheres. Human mi-
gration causes a number of negative effects
including social, economic, educational, en-
vironmental and other problems. Economical
and social problems of migrants make them
commit crimes, including crimes related nar-
cotics. Due to economical and social problems
migrants attempt to take part in the selling,
using, manufacturing, cultivating, distribution
or trafficking of narcotic drugs and psychotro-
pic substances as a means of solve their eco-
nomical problems. This tendency is observed
among the illicit migrants. Legal migrants can
also be the participant of illicit drug traffick-
ing and other crimes but not as much as illic-
it migrants. Thus, by the suppression of illicit
migration States also prevent illicit trafficking

of narcotic drugs and psychotropic substances
and other criminal activities inside the country.

WEEK STRUGGLE AGAINST MONEY
LAUNDERING: Illicit drug trafficking is
a predicate offence of money laundering. A
predicate offense is an action that provides the
basis for another criminal act. It means that,
benefits from illicit drug trafficking is “dirty
money” and should be removed from finan-
cial system by the States. The trade in illicit
drugs is estimated to be worth $400 billion a
year, and it accounts for 8% of all international
trade, according to the United Nations .

Defining the increasing factors that increase
illicit trafficking of narcotic drugs and psy-
chotropic substances help provide strategy
and policy of drug trafficking for each coun-
try. Geographical proximity, economic crisis,
problem of border control, corruption, political
disorder and anti-government insurgency, drug
policy, migration and etc. are the increasing
factors of illicit trafficking of narcotic drugs
and psychotropic substances. States that suffer
from illicit trafficking of narcotic drugs and
psychotropic substances can decrease even re-
move this problem by solving problem of bor-
der control, economic crisis, political disorder
and anti-government insurgency, corruption,
illicit migration, deficits of drug policy in the
country. States that do not suffer from illicit
trafficking of narcotic drugs and psychotropic
substances should also focus on these prob-
lems not to have any deficits for the suppres-
sion of this problem in the future. Drug use
prevention programmes are effective when
they respond to the needs of a community,
involve all the relevant sectors and are based
on scientific evidence; effective programmes
should also incorporate strong monitoring and
evaluation components. Such programmes are
also cost effective. It has been shown that, for
every dollar spent, good programmes for the
prevention of drug use among youth can save
up to 10 dollars .
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SUMMARY
ow we are living in the modern tech-
nological world. It is easy to know any
type of things with in seconds through
out the world. Audios of televisions
and internet users increasing day by day. It is easy
to protect human rights with the help of mass me-
dia. Mass is called as fourth estate. With the help
of mass media it is easy to motivate about human
rights each state of the citizens in the world. Our
daily news papers focusing on human rights. It is
true that government of the each states in the world
have take good steps to protect human rights be-
cause of mass media. It is very important the Poets,
Writers and Journalists should take care to protect
human rights through their poems, books, novels
and articles.

The media roles in the area of human right
protection can be evaluated based on the media
concept which are supposed to be on ethical
binding in as much as the media in information
dissemination, aims at profit making.

The mass media is a tool for success or fail-
ure of human right activities and essentially the
main components of human rights activities all
over the world. There is also a tool of human
right abuse or violation exposes through it’s
programs and ideas of human rights activities
are made for actions and the re-occuring action
from the authority concerned.

The mass media and the management of hu-
man rights is not a subject that can be easily
wished away with a ware of the hand. As the
mass media continues to daily increase its sta-
tus as an indispensable part of the body polity
of any nation. The issue of the mass media and
the management of human rights draw atten-
tion from both experts and non experts alike.
But the mass media has not really lived up
to its billing due to the ownership factor and
lack of an enabling environment to operate
in. Enabling environment both in terms of the
constitutional provision and in the attitude of
government. And until the country develops a
democratic political culture, and government,
be it civilian or military, could always subvert
the press at will.

With a fledging democratic setting, the mass
media is now freer (as compared to military
rule) to practice what it know best. And this
can only be possible when the constitutional
provision as it relates to the practiced of the
profession is guaranteed. In the sense that “ex-
cept there is a quest for a clear cut constitution-
al provision that guarantees the right of jour-
nalist to do their job without let or hindrance
then not much will be achieved”.

Swamy Vivekananda said “We want that ed-
ucation by which character is formed, strength
of mind is increased, the intellect is expand-
ed, and by which one can stand on one’s own
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feet”. It is true. It is our Government duty to
give such type of education for each and every
student in the country. Through education only
we can solve all types of problems. Through
education it is easy to motivate peoples about
moral values and human rights. Education
gives knowledge, strength and creativity. By
proper using of technologys, it is possible to In-
dia to become developed country in the world
in future. ‘Save human rights and give safe
life to every one’

XULASO

Bu giin miiasir diinya standartlarina cavab
veran mistaqil kiitlovi informasiya vasitolori
(KIV) formalagsmaqdadir. Dévlot “ddrdiincii
haklmlyyat” adlandirilan KIV-in sarbast ink-
isafi {iciin har ciir sorait yaratmisdir. KIV va
ifado azadliginin qarsisini alan biitlin siini
maneolor artiq aradan qaldirilmigdir. Hiiquqi
vo etik normalara hormot edon jurnalist arasdir-
malari, faktlarin vo fikirlorin dorc edilmasi
liclin qeyri-mohdud imkanlar yaradilmisdir.
Ifadoe, s6z vo informasiya azadligi hoyata
kecirilon daxili siyasotin asas torkib hissosidir
vo dovlat torafindon ardicil qaydada bu sahaya
mimkiin dostok gostorilir.

[llor orzindo beynolxalq toskilatlar-
la aparilan moslohotlogsmalor naticosinda
tokminlogdirilmis “Kiitlovi informasiya va-
sitolori haqqinda” qanunlar1 6lkomizds s6z vo
motbuat azadligi, jurnalistlorin faaliyyatinin
miistoqilliyini tamamils tomin edirlor.

Kiitlovi informasiya vasitalori hiiquq foali-
yyoti vo mahiyyotco biitlin diinyada insan
hiiquqlar1 faaliyyatinin asas komponentlorinin
ugur vo ya ugursuzlugunun sobobidir. Homgi-
nin hiiquglarin pozulmasina dair proqramlari
vo insan hiiquqglarinin faaliyyastinin ideyalar1
vasitasile yaranan bir vasito vardir vo bu va-
sito hakimiyyetin maraqlar1 vo todbirlorinda
mithiim rol oynayir.

Kiitlovi informasiya vasitalori vo insan
hiiquglarinin idaro asanligla holl edilon bir
movzu deyil. Kiitlovi informasiya hor bir
xalqin ayrilmaz hissosi kimi 6z statusunu artir-
maga davam edir. KIV va insan hiiquqlarinin
idars mosalasi hom ekspertlor, hom do qeyri
ekspertlorin diqqotini colb edir. Amma kiitlovi
informasiya hoqiqaton sahiblik amillori vo
konstitusiya tomin edilmoasi baximindan ho-
kumot miinasibotlori iigiin do olverigli sorait

yaradir. Olkodo demokratik siyasi modoniyyat
vo hokumoat inkisaf edons qodor, miilki vo ya
horbi sahado, homiso motbuati devirmek miim-
kiin olacagq.

AHHOTALIA
CoBpeMeHHbIE CTpaHbl 3aKpEIUIAIOT CBOH
COOCTBEHHBIC  NO3MIIMH,  MEXIYHApOIHBIH

UMHUJUK U aBTOPUTET B MUPOBOM COOOIIECTBE B
YCIOBUAX MI00ATBHOTO Pa3BUTHUS, IT00aTBHOMN
uHpopMaTu3auum U  BHEAPEHHUS  HOBBIX
uH(pOpMaMOHHBIX  TexXHoJOru. B »3TOM
CBSI3M, BaXHEHIIUM (PaKTOpPOM, BIHSAIOIIUM
Ha (GOPMHUPOBAHUE MEXKJIYHAPOAHOTO MUMHIKA
M aBTOpPHTETa  MPaBOBOTO  TrOCyJapCTBa
0e3yCIOBHO SIBIISICTCS obecredueHue
UH)OpMALIMOHHBIX ~ TpaB  JIMYHOCTH  H
couuanbHOU orBeTcTBEeHHOCTH CMMU.

Mmuoroob6pa3zue CpEencCTB MacCOBOH
uHpopmanuu, pa3zBuTHEe UHPOPMAIIMOHHBIX
TEXHOJIOTUH,  CIIO)KHOCTb  peryJupOBaHHS
OTHOILICHH, CKJIa/IBIBAIOIIIUXCS B
uH(OpManMOHHOM ctepe, MPUBOAUT
K  (opmupoBanmio  HOBOW  obmactum -
uH(opMannoHHoro mpasa. B mocTcoBeTCKUX
rocyaapcTBax  IMPOBO3IJALIEHHE  CBOOOJIBI
CMU, orMmeHa ILEH3ypbl, pa3BUTHE HOBBIX
TEXHOJIOTUH MPUBENIH K 3HAUUTEIBHOMY POCTY
obobema wuHpopMmaruu. Ha d¢one cmaboctu

NpaBOBOM CHCTEMBI TMOTOK HWHGOpMAIUH,
KOTOpPbIA  MpPaKkTUUYECKU  HE  NOAHAETCS
KOHTPOJIO, CO3/aeT OJarompusTHYIO Cpeay

JUIS HapylleHus MnpaB dYeioBeka. M xors B
3TUX CTpaHax, B TOM 4YUCJE U B A3epOaiijkane
CO3/1aHO 3HAYUTEIbHOE YUCIO HAIMOHAIbHBIX
3aKOHOB M MPUHATO HEMAJIO MEXIyHapOIHBIX
NpaBOBBIX HOPM B 00JacTH MpaB 4eIOBEKa,
TEM HE MEHee, MHOTHE MPOOIeMbl HYKIAIOTCS
B JanbHelmen paspaborke. K umciy Takux
BOIIPOCOB OTHOCUTCS M HH(POPMAIMOHHAS
cB00O/a JIMYHOCTU - WIM HH(OpMalHOHHBIC
npaBa YelIOBeKa.

IIpaBoBOM cTaTyc 4ellOBEKa — 3TO CUCTEMa
npas, CBOOO ¥ 00S13aHHOCTEH, ONPEIEIISIOIINX
IpaBOBOE IOJIOKEHHWE YeJOBeKa B  TOM
WIN WHOU cdepe XKU3HM, B TOM YHCIE U B
chepe wumubpopmanuu. “UudopmanuonHas
cB00O/a JUYHOCTH HMEET JBE CTOPOHBI:
BHENIHIOIO M BHYTpeHHI010” . Ilpensnaraemsie
UM  ONpEeAeNIeHUs  JOBOJBHO  TyMaHHBI:
“IIpaBa, COCTaBISIONIME BHEUIHIOI CTOPOHY
uH(pOopMaMOHHON CBOOOABI, peaTu3yloTcs Mo
BOJIC MHAMBH/IA U HE MOTYT OBITh €MY HaBsI3aHBI.
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BuyTpenHsass  cropoHa  HMH(QOPMAIMOHHOMH
cBOOOnBI ompexaensieT cdepy HUMMyHHUTETa
nnuHocTu. [IpaBa, cocTaBnsomue 3Ty CTOPOHY
nHpOpMaMOHHON CcBOOOABI, HE HYXKAAIOTCS
U1 CBOEHM peanu3aluyu B IPOSIBICHUU BOJIH
nHauBuAa. OHU TNpUHAJIEKAT YEIOBEKY OT
POXJIEHUS B CUJy €r0 NMpaBOCYOBEKTHOCTH .
K “BHyTpeHHMM” OH OTHOCUT IpaBO Ha
WHAWBUIYATU3AUI0 (MMs), IPABO Ha 3aIIUTY
YeCTH U JOCTOMHCTBA, IpaBO Ha Jady
cornacus Ha cO0p, XpaHEHUE U UCIIOJIb30BaHUE
MaTepuajJoB O YacTHOW JKU3HM U IIpaBa
Ha HENPUKOCHOBEHHOCTb YAaCTHOW IKU3HH,
JAYHYI0 U CceMelHyl TaiiHy. MHade rosops,
“BHyTpeHHHE”  HMHPOpPMAIMOHHBIE  IpaBa
YyeJoBeKa - 3TO ero (ee) mpaBo Ha OXpaHy
nHopmanuu o cede U CBOCH YaCTHOU KU3ZHMU.
3nech 4enoBeK MOKeT npenoctasisaite CMU
POBHO CTOJIbKO MHpOpMaIuu o cebe u cBoeit
JUYHOMU )KU3HU, CKOJIBKO OH 3aX0UET - U HUKAKHE
CMMU He BnpaBe HapyUIUTh 3Ty HOPMY.

Ha wHam B3misa, K HMHPOPMAITMOHHBIM
IIpaBaM 4eJIOBEKa, B IEPBYIO OUYEPEb, CIEAYET
OTHECTH TpaBa 4YeJoBeKa Ha CBOOOIY cCIIOBa,
410 00ECHmeYuBaeTCs TIOJydeHUEM dYepe3 U
nocpeacrsom CMU noctoBepHoi nHpOpMau
00 oOmecTBe, mtopaausmom CMU, noctynom
obmecTtBeHHOCTH K CMU - U MOXeET OBbITh,
3TOT CIUCOK MOXHO JIOTOJHUTb.

For a variety of reasons, there is more and
more coverage of human rights in the media.
The climate for doing quality human rights re-
porting is good, but there are also many threats.
Take a look at the list below — do these state-
ments apply to your situation?

Working for and against good human rights
journalism:

For:

. Human rights issues are more newswor-
thy than in the past.

. On a global scale, state control over me-
dia has decreased over the past two decades.

. There are more organizations that pro-
mote human rights and feed the media with in-
formation.

. There are more human rights “watch-
dogs” that investigate human rights abuses and
publish their findings.

. The UN’s monitoring system is more
visible.

. More issues are framed as human rights
issues: children’s issues, HIV/AIDS, sexual
and reproductive health, aging, poverty, hous-

ing.

. More governments have integrated hu-
man rights into policies and laws.

. Political parties take more account

of human rights; human rights are discussed
during elections.

. Increasing use of the Internet, mobile
phones, and social networking platforms like
Twitter and Facebook means there are more
ways to receive information, more sources and
more alerts.

. Technology and social networks are
also creating new ways to report human rights
violations.

. Some international media networks,
like the BBC and CNN, now employ people
living in developing countries as journalists
and stringers. This helps bring local stories to
international audiences [1].

Against:

. Human rights advocates often work
against powerful political and economic in-
terests, and the threat of repercussions can be
great.

. Many journalists have cultural beliefs
and practices that do not fit well with human
rights ideals.

. In times of crisis, governments may in-
troduce laws that violate human rights.
. In developing countries, there is limited

technological infrastructure, e.g. mobile phone
and Internet connections. This works against
journalists in a high-speed news environment.

. It is not always easy to fit human rights
issues into a breaking news format.
. In most developing countries, journal-

ists are under-resourced, lacking basic tools —
computers, cameras, transmission equipment
— and finances, like money for transport and
accommodation.

. Many journalists are freelancers or
stringers. They struggle to “sell” human rights
stories that are not headline news but concern
ongoing problems — like poor health services,
lack of water, inadequate education — to editors
concerned with budgets.

. In some places, media are still con-
trolled by the state.
. States still have the power to shut down
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the Internet or to censor online content [2].

Media’s relationship to human rights issues

. Media are producers of information for
the general public. Reporters collect and pres-
ent most of the information we receive about
human rights.

. Media also carry stories that include
information generated by human rights orga-
nizations.

. Media decide what to cover and what
issues or aspects of a story to highlight. By
making these decisions, media have power
over what we know and do not know about
human rights.

. Media also comment on issues in opin-
ion pieces, talk shows, panel discussions, edi-
torials and columns. Media therefore have the
power to shape public morals and public opin-
ions about human rights.

What are journalists’ responsibilities in re-
lation to human rights? Do journalists have
a special responsibility to report on human
rights?

It is worth thinking about these questions,
because how you answer them will shape your
approach to human rights reporting. There
are several valid answers, reflecting different
viewpoints about journalism.

. Media are a mirror. The role of journal-
ists is to reflect back to society what they see.
That will include human rights issues.

. Journalists have a moral obligation to
promote human rights all the time and in ev-
ery story. Media are “watchdogs” whose role
is to bark loudly to warn people about threats
to their freedom, to their security, to their live-
lihoods and to their culture.

. Human rights are a moral compass for
good journalism. Knowing and understanding
human rights will make you a better and more
professional journalist.

. Journalists have a special, personal in-
terest in human rights. Good journalism dies
where human rights are weak. Therefore they
have a responsibility to expose abuses and to
raise awareness about human rights.

. Human rights are the basis of all good
journalism. You cannot be a good journalist
unless you incorporate human rights.

. Human rights may be newsworthy from
time to time, but the real value in knowing
about human rights is that they help you see
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new stories in old issues. Human rights pro-
vide another “hook” or angle for your story.

. The role of a journalist is to report news
and issues and therefore do not have a duty to
pay special attention to human rights. Human
rights are not more special than any other top-
ic.

Some journalists see themselves as cam-
paigners — actively, consciously and delib-
erately exposing injustices, righting wrongs,
raising awareness, influencing events. They
are journalists because they want to change the
world [3 ].

Other journalists are closer to the “media as
a mirror” position. They may also strongly be-
lieve in changing the world, but see this as an
inevitable outcome of good journalism. They
avoid campaigning journalism, or deliberately
trying to influence events.

. A community radio or TV station with
a community development mission, for exam-
ple, may want you to do campaigning journal-
ism about people’s rights to housing or about
poverty. A bridge over a local road could be
framed as a “right to life” or “right to safety”
issue.

. A public radio or TV station is more
likely to want you to be more detached in your
approach and report what others say, being
sure to be fair to all sides of the story.

. If you are blogging, what you write will
depend on your own personal values and be-
liefs, and on the aims of your blog.

. A commercial television or radio station
might want to avoid controversy and will thus
avoid campaigns that might anger advertisers.

Criticisms of human rights coverage in the
media

Many observers note that although there is
more human rights coverage in the media now
than in the past, it is not all good. Some com-
mon criticisms are:

. Media confuse issues because journal-
ists have an inadequate understanding of hu-
man rights: what they are, how they are creat-
ed, governments’ responsibilities and how they
are promoted and enforced.

. By not taking account of human rights,
journalists miss stories or ways of reporting is-
sues. This affects the quality of journalism and
the public’s right to information.

. When journalists cover human rights is-
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sues, they present them as crime or politics sto-
ries rather than rights issues. They ignore the
existence of international human rights stan-
dards for domestic violence, racial discrimina-
tion, treatment of migrants, child abuse, educa-
tion, health, cultural freedoms and many other
issues. This weakens media’s “watchdog” role,
because journalists do not hold their govern-
ments and other powerful institutions to ac-
count on these issues.

. Journalists present information without
context or analysis. As a result, human rights
violations seem to be isolated instances or new
events even when they are only the latest in a
history of similar violations.

. Media themselves sometimes perpe-
trate human rights abuses by invading privacy,
perpetuating bias and stereotypes, not calling
governments to account, or deepening conflict.

For a variety of reasons, there is more and
more coverage of human rights in the media.
The climate for doing quality human rights re-
porting is good, but there are also many threats.
Take a look at the list below — do these state-
ments apply to your situation?

Working for and against good human rights
journalism

For:

*Human rights issues are more newsworthy
than in the past.

*On a global scale, state control over media
has decreased over the past two decades.

*There are more organizations that promote
human rights and feed the media with infor-
mation.

*There are more human rights “watchdogs”
that investigate human rights abuses and pub-
lish their findings.

*The UN’s monitoring system is more visi-
ble.

*More issues are framed as human rights is-
sues: children’s issues, HIV/AIDS, sexual and
reproductive health, aging, poverty, housing.

*More governments have integrated human
rights into policies and laws.

*Political parties take more account of human
rights; human rights are discussed during elec-
tions.

sIncreasing use of the Internet, mobile

phones, and social networking platforms like
Twitter and Facebook means there are more
ways to receive information, more sources and
more alerts.

*Technology and social networks are also
creating new ways to report human rights vi-
olations.

*Some international media networks, like the
BBC and CNN, now employ people living in
developing countries as journalists and string-
ers. This helps bring local stories to interna-
tional audiences [5].

Against:

*Human rights advocates often work against
powerful political and economic interests, and
the threat of repercussions can be great.

*Many journalists have cultural beliefs and
practices that do not fit well with human rights
ideals.

*In times of crisis, governments may intro-
duce laws that violate human rights.

*In developing countries, there is limited
technological infrastructure, e.g. mobile phone
and Internet connections. This works against
journalists in a high-speed news environment.

*It is not always easy to fit human rights is-
sues into a breaking news format.

*In most developing countries, journalists are
under-resourced, lacking basic tools — comput-
ers, cameras, transmission equipment — and
finances, like money for transport and accom-
modation.

*Many journalists are freelancers or string-
ers. They struggle to “sell” human rights sto-
ries that are not headline news but concern
ongoing problems — like poor health services,
lack of water, inadequate education — to editors
concerned with budgets.

*In some places, media are still controlled by
the state.

*States still have the power to shut down the
Internet or to censor online content.

Media’s relationship to human rights issues

*Media are producers of information for the
general public. Reporters collect and present
most of the information we receive about hu-
man rights.

*Media also carry stories that include infor-
mation generated by human rights organiza-
tions.

*Media decide what to cover and what issues
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or aspects of a story to highlight. By making
these decisions, media have power over what
we know and do not know about human rights.

*Media also comment on issues in opinion
pieces, talk shows, panel discussions, edito-
rials and columns. Media therefore have the
power to shape public morals and public opin-
ions about human rights.

What role should journalists play in relation
to human rights?

What are journalists’ responsibilities in re-
lation to human rights? Do journalists have
a special responsibility to report on human
rights?

It is worth thinking about these questions,
because how you answer them will shape your
approach to human rights reporting. There
are several valid answers, reflecting different
viewpoints about journalism.

How do you feel about your role?

*Media are a mirror. The role of journalists is
to reflect back to society what they see. That
will include human rights issues.

*Journalists have a moral obligation to pro-
mote human rights all the time and in every
story. Media are “watchdogs” whose role is
to bark loudly to warn people about threats to
their freedom, to their security, to their liveli-
hoods and to their culture.

*Human rights are a moral compass for good
journalism. Knowing and understanding hu-
man rights will make you a better and more
professional journalist.

«Journalists have a special, personal interest
in human rights. Good journalism dies where
human rights are weak. Therefore they have
a responsibility to expose abuses and to raise
awareness about human rights.

*Human rights are the basis of all good jour-
nalism. You cannot be a good journalist unless
you incorporate human rights.

*Human rights may be newsworthy from
time to time, but the real value in knowing
about human rights is that they help you see
new stories in old issues. Human rights pro-
vide another “hook” or angle for your story.

*The role of a journalist is to report news
and issues and therefore do not have a duty to
pay special attention to human rights. Human
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rights are not more special than any other topic

[6].
How do you see yourself?

Some journalists see themselves as cam-
paigners — actively, consciously and delib-
erately exposing injustices, righting wrongs,
raising awareness, influencing events. They
are journalists because they want to change the
world.

Other journalists are closer to the “media as
a mirror” position. They may also strongly be-
lieve in changing the world, but see this as an
inevitable outcome of good journalism. They
avoid campaigning journalism, or deliberately
trying to influence events.

Your selection may also be decided by where
you work:

*A community radio or TV station with a
community development mission, for exam-
ple, may want you to do campaigning journal-
ism about people’s rights to housing or about
poverty. A bridge over a local road could be
framed as a “right to life” or “right to safety”
issue.

*A public radio or TV station is more likely
to want you to be more detached in your ap-
proach and report what others say, being sure
to be fair to all sides of the story.

*If you are blogging, what you write will de-
pend on your own personal values and beliefs,
and on the aims of your blog.

*A commercial television or radio station
might want to avoid controversy and will thus
avoid campaigns that might anger advertisers.

Criticisms of human rights coverage in the
media

Many observers note that although there is
more human rights coverage in the media now
than in the past, it is not all good. Some com-
mon criticisms are:

*Media confuse issues because journalists
have an inadequate understanding of human
rights: what they are, how they are created,
governments’ responsibilities and how they are
promoted and enforced.

*By not taking account of human rights, jour-
nalists miss stories or ways of reporting issues.
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This affects the quality of journalism and the
public’s right to information.

*When journalists cover human rights issues,
they present them as crime or politics stories
rather than rights issues. They ignore the exis-
tence of international human rights standards
for domestic violence, racial discrimination,
treatment of migrants, child abuse, education,
health, cultural freedoms and many other is-
sues. This weakens media’s “watchdog” role,
because journalists do not hold their govern-
ments and other powerful institutions to ac-
count on these issues.

eJournalists present information without con-
text or analysis. As a result, human rights vi-
olations seem to be isolated instances or new
events even when they are only the latest in a
history of similar violations.

*Media themselves sometimes perpetrate hu-
man rights abuses by invading privacy, perpet-
uating bias and stereotypes, not calling gov-
ernments to account, or deepening conflict [7].
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Abstract

This article deals with matters concerning
the accession of the European Union to the Eu-
ropean Convention on Human Rights and Fun-
damental Freedoms. Without doubt, there are
difficulties to protect human rights effectively
within the EU. Particularly, the EU is criticized
for using human rights as “an exporting goods”
in its external relations. Because of the lack of
effective protection mechanism EU is obliged
to enter the jurisdiction of the best mechanism
of the human rights protection- ECHR.

The EU’s relationship with the European
Convention on Human Rights and Fundamen-
tal Freedoms (ECHR or Convention) is for de-
cades a subject of academic discussions. This
included a debate surrounding the relationship
between the Court of Justice of the Europe-
an Union (CJEU) and the European Court of
Human Rights (ECtHR). As the EU Member
States transferred greater competences to the
Union level, this gave rise to questions regard-
ing the extent to which the EU itself might be
bound by the rights enshrined in the Conven-
tion. This led to a “gap” in human rights pro-
tection in Europe and the associated question
of how this gap should be closed. The CJEU
partly addressed this gap through its own case
law, developing its own fundamental rights
jurisprudence. The EU also addressed the gap
by establishing its own human rights instru-
ments, most importantly the Charter of Fun-

damental Rights and Freedoms [16], which,
following the entry into force of the Treaty of
Lisbon became part of EU primary law. How-
ever, in order to further close this gap in hu-
man rights protection, it was decided that the
EU would become a full Contracting Party to
the Convention alongside its Member States.
[2] The Member States of the European Union,
when drafting the Lisbon Treaty, decided to in-
clude the accession of the EU to the ECHR as a
legal obligation to Article 6.2 of the TEU. [14]

In 2013 representatives of the EU and the
forty-seven Council of Europe members fi-
nalised a draft Accession Agreement setting
out the conditions under which the EU would
accede to the ECHR. Among other things, the
Accession Agreement had to take into account
the fact that, unlike other Contracting Parties
to the ECHR, the EU is not a state. Before
the EU could become a party to the ECHR,
however, the Court of Justice of the Europe-
an Union (CJEU) was first asked to decide in
accordance with Article 218(11) of the TFEU
whether the Agreement was in conformity with
the EU Treaties and EU law. On 18 December
2014, the CJEU delivered Opinion 2/13 [7] in
which it found that the Accession Agreement
was not compatible with EU law. The CJEU
found that the draft agreement failed to take
into account sufficiently the specific nature of
the European Union, finding that in many ways
the Accession Agreement would violate the au-
tonomy of the EU legal order. [1] This opinion
was greeted with sorrow and astonishment on
both EU and ECtHR side. and was described
in ECtHR Annual Report 2014 as “a great dis-
appointment”. Although some of the CJEU’s
arguments were proper, some of them derived
from the fear to share exclusive jurisdiction on
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the EU. This Article focuses the seven reasons
of the CJEU why it rejected the draft Acces-
sion Agreement.

1. Article 53 of the European Convention of
Human Rights

The CJEU’s first concern relates to Article
53 of the ECHR. This provision sets out that
the Contracting Parties may lay down higher
standards of protection of fundamental rights
than those guaranteed by the Convention.
Likewise, the Article 53 of the Charter of Fun-
damental Rights settles similar rule concern-
ing the Charter. Nevertheless, the Court re-
quired to limit the meaning of Article 53 of the
EU Charter of Fundamental Rights (‘Charter’)
for the sake of primacy, unity and effective-
ness of EU law, which was in Melloni case.
[12, para. 60]

The Court is of the view that Article 53 of
the ECHR should be coordinated with Article
53 of the Charter, as interpreted by the Court
of Justice. This means that where the rights
recognized by the EU Charter correspond to
those guaranteed by the ECHR, the power
granted to Member States to exceed the level
of protection in the ECHR must be limited to
that which is necessary to ensure that the level
of protection provided for by the Charter and
the primacy, unity and effectiveness of EU law
are not compromised. [7, para. 189] The CJEU
is seeking to prevent the scenario whereby the
EU Member States use Article 53 of the ECHR
to adopt higher standards in areas covered by
harmonized Union law. Since the Accession
Agreement does not ensure such coordination,
the Court found that this could affect the au-
tonomy of EU law. This argument is somewhat
bizarrely constructed and worded in a slightly
misleading way considering that in effect the
Court is trying to avoid that a higher standard
of human rights protection than that ensured
by the Charter should prevail. It can be said
that the odds of the CJEU related with this is-
sue are groundless. [4]

2. Principle of “Mutual Trust” between
Member States

The second concern relates to the principle
of “mutual trust” between EU Member States.
This principle requires EU Member States to
consider other Member States as being in com-
pliance with EU law, including fundamental
rights. The principle applies particularly with
regard to the area of freedom, security and

justice. According to this principle, a Member
State may only check whether another Member
State has observed fundamental rights guaran-
teed by the EU in “exceptional circumstances”.
The CJEU stresses that this principle is of fun-
damental importance in EU law. [7, para. 191]
Upon EU Accession, the EU and the EU Mem-
ber States would be viewed as contracting par-
ties in their relations with one another, which,
according to the Court, would in their relations
with each other, including where such relations
are governed by EU law, require a Member
State to check that another Member State has
observed fundamental rights, even though EU
law imposes an obligation of mutual trust be-
tween those Member States, accession is liable
to upset the underlying balance of the EU and
undermine the autonomy of EU law. [7, para.
194]

It is possible that CJEU’s position about this
matter was shaped as a reaction to the M.S.S
judgment of the ECtHR, by which Belgium
was found responsible for deporting asylum
seekers to Greece under the Dublin II Regu-
lation because of the terrible detention and
living conditions there. The necessity of this
decision from an EU law perspective is that the
ECHR saliently interpreted the EU rules and
came to the conclusion that they would have
allowed Belgium to keep the refugees and that
the Belgian authorities should have used their
discretion accordingly. [5]

Actually, the problem in this matter is not
emerged as a result of the accession. To the
contrary, accession defuses the explosive ten-
sion in the triangle between Luxembourg,
Strasbourg and the Member State high courts
on the issue of mutual trust. Once the EU ac-
cedes to the ECHR, the EU will itself be under
the normal legal obligation to protect rights ac-
cording to ECHR standards. According to the
Draft Agreement, however, if a Member State
that follows “mutual trust” obligation is sued
in Strasbourg after accession, the EU can be-
come a co-respondent and effectively take over
the litigation. The EU can step in and take joint
or, where appropriate, even full responsibility
for the violation. [6]

3. Protocol No 16 to the ECHR

The third objection relates to Protocol No
16 to the ECHR. This protocol was open for
signature in 2013 and has not yet entered into
force. It introduces the possibility for the high-
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est courts of Contracting States to request an
Advisory Opinion from the ECtHR. This is
similar to the preliminary reference procedure
in EU law whereby a domestic court of an EU
Member State may request a ruling from the
CJEU on questions of EU law. The CJEU sees
that this scenario could potentially touch upon
the autonomy of the EU. The Court is partic-
ularly worried about a situation whereby a re-
quest by an EU Member State for an opinion
under Protocol No 16 would trigger the “prior
involvement procedure” in the Draft Accession
Agreement. The Court found that this could
potentially adversely affect the autonomy and
effectiveness of the preliminary ruling proce-
dure. [7, para. 197]

But the request the ECtHR to give advisory
opinions is discretionary and it is not binding.
On the contrary, the preliminary ruling proce-
dure is mandatory and binding for a court or
tribunal of a Member State against whose deci-
sions there is no judicial remedy under nation-
al law. [15, Art.267]

For the view of the Advocate General, it is not
inconceivable that the role of this Court could
indirectly be affected by Protocol No 16, even
if that protocol is not ratified by the EU itself
and only some of its Member States adhere to
it. [8, para. 141] However, if a Member State
does not refer preliminary ruling procedure
despite its mandatory character, this situation
will bring its responsibility within the EU law.

4. Article 344 of the TFEU

Another concern was that the Agreement vio-
lated Article 344 of the TFEU which prohibits
EU Member States from submitting any dis-
pute concerning the interpretation of EU law to
a method of dispute settlement other than those
provided in the EU Treaties. This provision, as
interpreted by the Court, provides a judicial
monopoly for the CJEU regarding inter-state
disputes between EU Member States concern-
ing the interpretation of the EU Treaties. [12]
However, Article 33 of the ECHR allows for
inter-state disputes between ECHR Contract-
ing Parties regarding alleged breaches of the
Convention. The CJEU found that the “very
existence of such a possibility” of the EU or
Member States submitting such an inter-state
application to the ECtHR with respect to a vi-
olation involving EU law violates Article 344
of the TFEU. [7, para. 208] The Court found

that only the express exclusion of the ECtHR’s
jurisdiction under Article 33 of the ECHR over
disputes between Member States or between
Member States and the EU in relation to the ap-
plication of the ECHR within the scope ratione
materiae of EU law would be compatible with
Article 344 of the TFEU. [7, para. 213] It is
unclear why the Accession Agreement should
even deal with such a question. If a Member
State or the EU were to bring a case against an-
other Member State or the EU in relation to EU
law, this would be a clear violation of the EU
Treaties, specifically Article 4(3) of the TEU
and Article 344 of the TFEU. In fact, a similar
situation has been dealt with before when Ire-
land brought international proceedings against
the UK over the MOX dispute, where Ireland
was found to have violated EU law by initiat-
ing proceedings at the international level. The
issue is already dealt with sufficiently in the
EU internal legal order; there is no reason for
it to be included in an international agreement.
The Advocate General suggested, for example,
that this issue could be dealt with via a decla-
ration by the Member States to the effect that
they will not initiate proceedings against each
other before the ECtHR when the dispute falls
within EU law. [8, para. 120]

5. Co-Respondent Mechanism

The first of these institutional innovations
was the “co-respondent mechanism”. This is
a procedure that would be introduced to the
ECtHR system whereby the EU or a Member
State could be added as a “co-respondent” in
the case in certain circumstances. It was spe-
cifically designed to prevent the ECtHR from
examining issues related to the division of
competences between the EU and the Mem-
ber States. According to the draft agreement
a Contracting Party can become a co-respon-
dent either by accepting an invitation from the
ECtHR or by decision of the ECtHR upon the
request of that Contracting Party. The Court
found, however, that this procedure would still
require the ECtHR to assess rules of EU law
concerning the division of powers between the
EU and the Member States. The ECtHR would
be called upon, according to the CJEU, to make
an assessment of EU law and risk adversely af-
fecting the division of powers between the EU
and its Member States. [7, para. 231] The Ad-
vocate General and the Court agreed that the
design of the co-respondent mechanism was
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problematic since it would compel the ECtHR
to examine issues of EU law which are in the
scope of exclusive jurisdiction of the CJEU.
The Advocate General found, however, that
appropriate safeguards could be put in place
to refrain this scenario so that any requests
for leave to become a co-respondent are not
subjected to a plausibility assessment by the
ECtHR. [8, para. 235]

6. Prior Involvement Procedure

The other institutional innovation in the
agreement is the prior involvement mecha-
nism. This procedure would allow the CJEU
to carry out internal review before a case is
heard in Strasbourg. This procedure was in-
cluded to take into account the concerns of
the Presidents of the two Courts in their Joint
Communication. [10] The CJEU found, how-
ever, that the design of this mechanism would
violate EU law. Under this procedure, the
ECtHR would be called upon to decide wheth-
er the CJEU has already ruled previously on
the same question of law. Merely by granting
the ECtHR the power to assess this question,
the CJEU found, the ECtHR would be called
upon to interpret the EU Treaties and the case
law of the CJEU. On this issue, the Court and
the Advocate General took the same position,
however the Advocate General propounded
that it is necessary therefore to ensure that, in
the event of any doubt, the ECtHR will always
carry out the prior involvement procedure in
accordance with the draft agreement and the
ECtHR may dispense with the prior involve-
ment of the Court of Justice only when it is
obvious that the Courts of the EU have already
dealt with the specific legal issue raised by the
application pending before the ECtHR. [8,
para. 182-184]

7. Common Foreign and Security Policy

The final issue raised by the CJEU — the
ECtHR’s jurisdiction over the EU’s CFSP —is
the most troublesome. If the EU is to accede
on the same footing as other Contracting Par-
ties, there is no prima facie reason to exclude
Strasbourg’s review of this field. The proposal
of some EU Member States to exclude CFSP
from the ECtHR’s jurisdiction, either by way
of a specific clause in the Accession Agree-
ment or by reservation, was not taken up. A
2013 Meeting Report states that the proposed
exclusion of CFSP causes major concern for
different reasons (political sensitivity; re-

striction of the jurisdiction of the ECtHR) and
should be deleted. [11]

The EU Treaties set out that the Court of Jus-
tice of the European Union shall not have juris-
diction with respect to (CFSP) Article 24 of the
TEU with certain narrow and strictly-defined
exceptions. The Accession Agreement would
have created the situation whereby the ECtHR
would have jurisdiction over certain acts that
are not capable of review by the CJEU.

In the Advocate General’s view, the principle
of autonomy does not preclude the EU joining
an international judicial mechanism such as
the ECHR which extends further than that of
the Court of Justice. [8, para. 191] The absence
of sufficient arrangements within the EU, by
which the autonomy of EU law alone can be
protected, can hardly be used as an argument
against recognition of the jurisdiction of the
judicial body of an international organization.
[8, para. 193]

The CJEU disagreed with all these arguments
and found that to allow the ECtHR to have
jurisdiction over CFSP, does not comply the
specific characteristics of EU law. As a first
alternate to solve this problem the CJEU is es-
sentially requiring to keep out CFSP from the
jurisdiction of the ECtHR. It is highly unlike-
ly that other ECHR Contracting Parties would
allow CFSP to be excluded. More importantly,
excluding the jurisdiction of the ECtHR would
be a large strike to human rights protection.
Thus, the ECtHR would be unable to undertake
human rights review in a field where the EU
has real potential to violate the human rights.
The other option would be for the EU Mem-
ber States to amend the Treaties to provide the
CJEU with jurisdiction over CFSP acts. This
option would be faced the reluctance of the
Member States to give jurisdiction to the CJEU
exercise judicial review in that field. [1]

As a result, the procedure for the accession
of the EU to the ECHR highly complicated.
The protection of autonomy of the EU law
as well as being a party to the ECHR neces-
sitate delicate arrangements. The Accession
Agreement was acclaimed as a “giant leap”
for human rights in Europe. [3] Nevertheless,
Opinion 2/13 is a step backwards. [1] It seems
so that the CJEU wants to keep its exclusive
jurisdiction over the EU and considers itself
as fully capable to protect the human rights.
But the problems related to the accession are
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not unsolvable. The Advocate General’s views
prove that. For sure, to work on a new acces-
sion agreement will cause loss of time and
slowdown of the process. However, in order
to accomplish the accession successfully, both
sides must not hurry up.
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MeTopabl 3aLlLMTbI NpaB
MHTENJIeKTYaJIbHOU
cobcTBeHHOCTU B A3epbangxaHe

WUcmannoea dnbHapa
bakanaep, KOpuduueckozo akysibmemad,
BakuHckozo focydapcmeeHH020 YHUsepcumema

KiroueBslie CJI0Ba: MHTEJUIEKTYaIbHast
COOCTBEHHOCTD, MPABO HA MHTEJIEKTYaJIbHYIO
COOCTBEHHOCTb, NPOOJEMBI 3alIUTHl MpaB
UHTEJUIEKTYaJIbHOU COOCTBEHHOCTH,
MOy pU3aLusL WHuTepHer, BO3MOXHBIE
METOABl  3aIIUTHl, 3apyOeKHBIE  METOJbI
3alIUThI, NpakTuka AP.

BBenenue:

B nckyccTBe y KaxKJ10ro €CTb CBO€ MECTO.
W HUKTO HE MOXET 3aHATh MECTO JPYTOro.
I'elinap Anues.

CHEIIHOE pa3BuTHE o0riecTna,

YPOBEHb pELICHUS CTOSALIMX IEpen

HUM 3KOHOMMYECKHUX, INOJIUTUYECKHUX,

COILMAIIBHBIX, KYJIBTYPHBIX H JPYTUX
3aJa4  3aBUCUT OT €ro HHTEIUIEKTYaJbHOIO
noreHuuana.  Pe3ynsrar  MHTEIUIEKTYyaJIbHOM
JEATENIBHOCTH, TaK € KaK M BELIH, SBISAIOTCS
00bEKTaMHU TPaXKIAHCKOTO 000pOTa, MO TIOBOIY
KOTOPBIX BO3HUKAIOT OTHOILEHMSI, PETYJINPYEMBbIE
HOpPMAaMHU TIpaBa.

YenoBeky Ha BcCeX J3Tamax €ro pa3BUTHUSA

CBOWCTBEHHO CTpPEMJIEHME K IIO3HAHUIO, K
COBEPUICHCTBOBAHUIO  OKPYXAaIOWIEro Mupa
M HacTosAleH IEHCTBUTEIBHOCTH, T. €. — K
TBOPYECTBY.

Kak yxKe
HUHTEJUIEKTYaIbHast
3aKpenaEéHHOoe 3aKOHOM BPEMEHHOE
HCKJIIOUUTEIBHOE NPaBO, a TaKXKe JIMYHBbIE
HEMMYLIECTBEHHbIE  IIpaBa  aBTOPOB  Ha

U3BECTHO u3 TEOPHH,
COOCTBEHHOCTH

pe3yiabTar HHTCHHGKTyaHBHOﬁ JACATCIBbHOCTHU
HJIN CPCACTBAa UHAUBUAYAIIU3Al[UU.

Tepmun «mpaBa MHTEJUIEKTYaJlbHOU
COOCTBEHHOCTHU 03Ha4aeT npasa,
3aKperieHHele B cTatbe 27 BceoOmeit
JeKJapaluyd  1paB  4YE€JIOBEKa, IPUHITON

Opranuzanueit O6bennHenubIx Hamuii B 1948
I., U, B YaCTHOCTH, YTO:

1. Kaxnaplili 4eaoBeK UMeeT mpaBo CBOOOTHO
y4acTBOBaTh B KYJBTYPHOH U3HHU 0OIIECTBa,
HaclaXJaTbCsl  MCKYCCTBOM,  y4YacTBOBATb
B HAy4YHOM IIpOrpecce€ M IO0Jb30BaThCS €ro
Omaramu.

2. Kax bl yeJI0BEK UMEET MPABO HA 3aIIUTY
€ro MOpPaJbHBIX U MaTepHaJIbHBIX UHTEPECOB,
SABJISIOIIUXCS pe3yinbTaToM HAyYHBIX,
JUTEPaTyPHBIX HJIM XyI0)KECTBEHHBIX TPYAOB,
aBTOPOM KOTOPBIX OH sABiseTcA. (3).

B coorBerctBun co ct. 30 KoncTutyuum
A3zepOaiimxanckoit PecriyOnuku kax st UMeeT
MpaBO Ha UHTEJUIEKTYaTbHYI COOCTBEHHOCTb.
(1). )KuBs B coBpeMEeHHOM OOIIECTBE, HEIb3S
HE OTMETHTh, YTO HMMeEs MPaBO Ha 4YTO-IHOO,
BO3MOXXHO M €ro HapyumieHue. B cBaA3u c
3TUM BO3HUKAET BOIPOC O 3alIUTE IpaBa, B
JJaHHOM cJy4ae, MpaBa HWHTEJUIEKTYaJlbHOU
cooctBennoctu. Koneuno ke, KTO-I1HOO
MOXET TMMOCYUTATh MNOTPEOHOCTH B 3alIUTE
npaB  MHTEJUIEKTyallbHOH  COOCTBEHHOCTH
OCCCMBICTICHHOHM, TIOCKONbKY  HalHCaHHAs
A.C. IlymkuasiM nooma «EBrenuit Onerun»
HaBcerjga OCTAaHETCAd B HWHTEIJIEKTYaJlbHOU
cooctBenHoctu  IlymkuHa, paBHO  Kak
HanucanHas Hwuszamm I'THAXEBHM MHOIro JeET
Ha3zax nosma «Jleinu u MemxkHyH» ocTaHeTcs
MIPUHAJICKAILECH EMY.

pyal
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1. [Ipob6remsl 3aIIUThI npas
MHTEJJIEKTYaJIbHOM COOCTBEHHOCTH:
Hapymenue pas UHTEJUIEKTYaJIbHOU

COOCTBEHHOCTH pPacCHpOCTPAHUIOCH CEroJHS
B CBSI3M C IIOBBIIIEHUEM NONYJISIPHOCTH
cetu MHWutepHer. W300mnme wuHbopmanuu,
HEKOPpPEKTHasl 3alluTa BEAET K €€ yTeuke,
YTO TMOPOXKJAeT TMpoOJeMbl HE TOJIBKO B
chepe HapyuieHUsS MpPaB HHTEIICKTYaJlbHOU
COOCTBEHHOCTH, HOM BC(hepe HEBMEIIaTeIbCTBA
B JINYHYIO U CEMEWHYIO )KU3Hb.

OnHoi us3 npobiaem 3aIIUThI
MHTEJJIEKTYaJIbHBIX IpPaB CTaJ0 MOSBICHHE

TpyaHocTeil B~ obOmacTh  NpPUMEHEHHS
3aKOHOJATENbCTBA 00  HMHTEIUIEKTYyalbHOM
rpase. I'maBHOE INPENATCTBUE —

3aTpylHEHUE HaXOXJEHMs JOKa3aTelbCTBa,
MOATBEPXKAAIOIIET0 HAapyUIEHWE aBTOPCKUX
npaB. CaMbIM MPOCTBHIM CHOCOOOM (hUKCAITNHU
HApPYILIEHUS CUUTAETCSA CKPUHILOT. Ho rimaBHBIN
MUHYC B TOM, YTO CKPUHIIOT MOXXET OBITH HE
npuHAT cyaoMm. bonee cepbe3HbIM criocoOom
CTaHeT (UKCHpPOBaHME KOHTEHTAa calTa Yy
HoTapuyca. Ho, Bo-mepBbIX, HaHHBIH crIOCO0
TpeOyeT HOCTaTOYHBIX (UHAHCOBBIX 3aTpart.
Bo-BTOpBIX, MONOOHYIO YCIYry OKa3bIBaIOT
HE BCE HOTApUyChl, B HEOOJBIIUX TOPOJAX
ero MokHO He HalTu. Camblil 3Q(PEeKTUBHBIM
cnocoboM misg oOecrnedeHus JOKa3aTelbCTB
HapyIlIeHUs] MHTEJUIEKTyaJbHBIX MpaB aBTOpa
MOXXET SABJISATHCS CO3JaHUsA BeO-Iemno3uTapus
Ha OCHOBE KOHTPOJBHBIX KOMHH 3TEKTPOHHBIX
JOKYMEHTOB BeO-caiita. Ho maHHBIH crmocob
NPUMEHHUM OOJIbIlIe I KPYIHBIX BeO-CaiTOB
U UHTEPHET-KOMITAaHUM.

2. Bo3MmoOxHBIE METOABl 3alIUTHl IpaB
MHTEJJIEKTYaJIbHOM COOCTBEHHOCTH:
I'maBHBIMU Mepamu 3aIIUThI

I/IHTeJIHeKTyaJIBHOﬁ COOCTBEHHOCTH JOJIXKHBI

CTaTh AaKTUBHBIM cOop wuHOpmManum o
HapyIICHUSAX  MHTEJUIEKTyaJdbHBIX  IpasB,
€XKEroJHOE  HUCCIEAOBAHME IO  OLEHKE

MOBEACHUS MOJIb30BaTeled B ceTu MHTepHeT.
Taxxxe HeoOXOOMMO  MOABIEHHE  HOBBIX
3aKOHOB B JIaHHOW cdepe Kak MeXaHUu3M
npeaynpexacHus HapymeHud. Eme onHou

I8l

aBisieTcss  mTpadoBaHue,
OTKJIIOYEHHE OT CeTH U OJIOKHpOBaHHE
NUPATCKUX JOMEHOB. WHTEpHET-MUPaTCTBO
— 3TO YrOJIOBHOE MPECTYIJICHHNE U BO3HUKAET
HEOOXOMMOCTh B HAJIMYHMH U TOJHOLEHHOM,
AKTUBHOM IPUMEHEHHUH HOPM 00 YTOJIOBHOM
OTBETCTBEHHOCTH 32 HHTEPHET-ITUPATCTBO.

OCHOBHBIM METOJIOM, 3allUTBl ABTOPCKUX
npaB, MOXET SBIATHCS METOJ oOOecredeHus
ce0s  JoKa3aTeabCTBAMU  CYIIECTBOBAHUSA,
OTpe/eIeHHBIX OOBEKTOB aBTOPCKUX IIpaB
Ha MHTEJJIEKTYalbHYI0 COOCTBEHHOCTh, Ha
OTIpe/IeICHHYIO J1aTy.
HaubGonee MOMYJISIPHBIMU
dbopmupoBaHus TaKHuX
SBJISIIOTCSL:

1- oTpaBKa MpOM3BEACHUS MO MOYTE HA CBOM
azpec;

2 -HOTapHalbHOE YJIOCTOBEPEHHE JaaThl U
BPEMEHU MPOU3BECHHUS;

BaXXHOW  Mepou

criocobamu
JI0Ka3aTeIbCTB

3 - JIeNOHUpPOBAHHUE NPOU3BEAECHHUS B
ABTOPCKOM  O0IIEeCTBE WM IOPUAUYECKOM
KOMIIaHUU;

4 - ucnons3oBanue Murepuer-cepsuca COP-
YTRUST.

1 - TlouToBOE OTIpaBlICHUE:

[ToutoBoe oOTHpaBlieHUE JTIOKYMEHTOB Ha
CBOW aJpec SABISETCS €Ile OJAHUM CIOCOO0OM
obecrieueHus BPEMEHHOTO MPUOPUTETA.
[IucbMO He BCKpBIBAa€TCS 10 BO3ZHUKHOBEHUS
cnopa. Ilremmnens ¢ ngarod Ha MOYTOBOM
KOHBEpTE 00eCIeYnuBaeT JOKa3aTEIbCTBO JAThI
CyLIECTBOBAHHUs JOKYMEHTOB. OHAaKO JaHHOE
JI0OKa3aTeIbCTBO SIBISETCSA HEYIOOHBIM, T.K.
SIBIISIETCSI OJJTHOPA30BbIM, HEHAIEKHBIM U JIETKO
OCTHapUBAaEMbIM, T.K. KpallHE PEIKO KOHBEPTHI
uJiealibHO 3ame4yaTaHbl, a COOTBETCTBEHHO,
OIIMOHEHT B CYA€ MOXET 3asBUTh, YTO KOHBEPT
OBIIT BCKPBIT.

2 - HorapuanbHoe y10CTOBEpEHUE:

Horapuanbnoe yI0CTOBEpPEHUE JaThl
U BpPEMEHU  MNPEABABICHUS  JOKYMEHTa
(Hampumep, TEKcTa NPOU3BEAECHUS), SBISETCS
XOpOIIMM W  3apEKOMEHJIOBABIIMM  ceOs
Croco0oM 3aluThl aBTOPCKUX mpas. OmHaKO
U 3TOT CIIOCO0 MMEET ONpeeIeHHbIE MUHYCHI,
KOTOpBIE MOTYT 3aTpPyOHSTh WM JeJaTh
HEBO3MOKHBIM HOTApUAIBHOE YAOCTOBEPEHHUE
AIIEKTPOHHBIX JOKYMEHTOB, OCOOCHHO €CIH
ANEKTPOHHBIN JOKYMEHT U €ro nevyaTHasi KOIus
UMEIOT CEPbE3HBIE PACXOXKICHUS BCIEICTBUE
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ocoOeHHOCTEeH dbopmara AIEKTPOHHOTO
JOKYMEHTa, IUIOTHOCTH WHGPOPMAIUU WIU
ero pasmepa. Hampumep, mnpu BBIBOAE Ha
nevyaTh ¢oTtorpaduii B 00ONBIIOM pa3pemieHun
n3o0paxkeHue, MojaydyeHHOe Ha Oymare, He
OylleT COOTBETCTBOBATH J3JEKTPOHHOM KOIHH,
T.K. U3MEHATCS pa3pelieHue U IBeT.

3 - JlenmoHUpOBaHUE NPOU3BEIECHUI:

JlenmonupoBaHuem MIPOU3BEIECHUN
3aHUMAIOTCS MHOTME OpraHU3aluu, HallpuMep,
aBTOpPCKHE oOmecTBa WIH IOPUIUYECKUE
KOMIIaHUH. CyTb JETIOHUPOBAaHUS —
pa3MellleHre B apXUBE OpraHU3aluy N1e4YaTHON
KOIIMM  PETUCTPUPYEMOTO  IPOU3BEAECHUS
U BblJada COOTBETCTBYIOLIEIO0 JOKYMEHTa
NoATBEpXKAAomero (akT IeMOHUPOBAHUS U
€ro Jary.

JlenonupoBanue HE ABJISAETCA
rOCyIapCTBEHHOW perucTpanueil aBTOPCKUX
nmpaB, W  IO3TOMY HE  TapaHTUPYET
«aBTOMAaTHYECKOT0» MPU3HAHUS 3a 3asIBUTEIEM
aBTOPCTBA, a 10 CYTH, MPOCTO QUKCUPYET BpeMs
NpeabsABICHUS IPOU3BEACHHS niu padoTsl. T.e.
aBTOpPCKHE NpaBa BCE PaBHO CMOTYT OCIOPHUTH
B Cllydyae MNpEeIbsSBICHUS COOTBETCTBYIOIIMX,
0oJiee BECOMBIX JJOKa3aTEJIbCTB, a JOKYMEHT O
JEMOHUPOBAHUH CyJ OyJeT paccMaTpUBaTh Kak
OJIHO M3 J0Ka3aTeJIbCTB, HAPABHE C UHBIMU.

B CBA3U c 3TUM, HOTapHuaJlbHOE
yAOCTOBEpPEHUE AaThl U BPEMEHU PErUCTpaLUU
MpPOU3BEACHUS SBIsIETCS OoJyiee “‘COMUTHBIM
JI0Ka3aTeJIbCTBOM, T.K. OCYLIECTBISIETCS HE
opraHu3anueid, a yIOJIHOMOYEHHBIM JIUIIOM,
HMEKIOLIUM TOCYIapCTBEHHYIO JHUILECH3UIO, U
4acTO CTOUT [EILIEBJIE, Y€M JECIOHUPOBAHUE.

(7).

3. MexayHapoaHble METOAbl 3aIIUTHl MpaB
MHTEJUJIEKTYaJIbHOM COOCTBEHHOCTH:

T'oBops 0 BaXXHOCTHU 3aIUTHI
MHTEJJIEKTYaJIbHOM COOCTBEHHOCTH, HENIb3s HE
ormetuTh Cornamenue TRIPS.

Cornamenune TRIPS — npaktuuecku nepsas
B UCTOPUHU MEXKIyHapOAHasi JOTOBOPEHHOCTbD B
o0nacTy MHTEJIEKTyaJbHOW COOCTBEHHOCTH,
JIeTallbHO 3aTparumBaromias Kak MpoOJIeMbl
€€ 3alllUThl, TaK U peaju3alMM I[paB Ha HeEe.
Oto CornamieHue HaIpaBJIeHO HAa YCTpaHEHUE
NPENATCTBUM K MEXIYHAPOJAHOM TOPrOBIIE,

Ha 5(Q(EeKTUBHYI0 H JOCTATOUYHYIO 3aILIUTy
MpaB HWHTEJUIEKTYaIbHOW COOCTBEHHOCTH W
Ha obecriedeHue, TOTO, YTOOBI MEPONPHUATHUSA,
MpUMEHsIEMbIE JIJIS1 OCYILIECTBICHUS ITUX MPAB,
HE CTalli CaMH MO ce0e MPEensITCTBUSAMHU K
BEJCHUIO 3AKOHHOU TOPrOBOM JAEATEIBbHOCTH.

HoBbIM miarom, HampaBiI€HHBIM Ha 3aIIUTY
aBTOPCKMX TMpaB B LUPPOBOH cpene, cral
Jorosop BOUNC (BcemupHoil opranuszanuu
MHTEJUIEKTYaJIbHOI COOCTBEHHOCTH) o
aBTopckomy mnpaBy 20 pgexabps 1996 rona.
[[lupoko wu3BecTeH Takke Kak «Jlorosop
BOUC B obnactu MuTepuera» llonmucasmiue
€ro CTOPOHBI, B COOTBETCTBHH CO CTaThei
11, B3snmu Ha cebs o0s3aTenbCcTBA OOPOTHCS
c 00xomoM ‘“‘CyHIECTBYIOUIUX TEXHHUYECKUX
CPEICTB, HUCIOJB3YEMBIX aBTOPAMH B CBS3H
c ocymecTBiaeHueM ux npas”. Kpome Toro,
B crartbe 12 moxuepkHyTa TOTOBHOCTH
NpUHUMATh 3(Q(EKTUBHBIE IPABOBHIE MEpHI
NPOTHB TOCATATENbCTB Ha “MHPOpMALUIO 00
yIIpaBJIEHUM IIpaBaMM’’, @ UMEHHO:

- IPOTHUB JIOOBIX JEUCTBUU MO M3MEHEHUIO
WU yOAJIEHHUIO 3JICKTPOHHOW HH(pOpMaLuH,
KOTOpas MACHTU(UIHUPYET MPOU3BEICHHUE,
aBTOpa MpOU3BeACHUs, 00NIagaTeNs Mpas;

- TNPOTUB pPACIPOCTPAHEHUS HK3EMILISIPOB
MPOU3BEACHUN, B KOTOPBIX Takas MH(GOpMaLUs
OblJIa HECAaHKIIMOHUPOBAHHO MOAUpUITMpOBaHA
UJIU U3 KOTOPBIX OHa OblIa ynanena. (5).

B 1998 roany B CIIA Obln mpuHAT “AKT
0 3allUTe AaBTOPCKUX IMpaB B LHUPPOBOM
teicssuenetun”’ (DMCA — Digital Millennium
CopyrightAct). 3TOT aKT BBEJIOTBETCTBEHHOCTh
(B TOM uHCIIe U YTOJOBHYIO) 32 0003HAaYCHHbBIE
B cTarbsax 11 m 12 JloroBopa BOUC cocTaBsl
npaBoHapyueHuid. K ToMy ke OH cOmepXKHuT
emie IeJblil psig HEOE3BIHTEPECHBIX HOPM,
B YAaCTHOCTH, IHpaBuia 00 OrpaHUYCHHUH
OTBETCTBEHHOCTH  XOCT-TIpOBaiijilepoB  3a
pa3MelieHue Ha WX cepBepax HH(opMmanuw,
Hapylamoneid Ybpu-1M00 aBTOpPCKHE TMpaBa,
a TaKXe 3a IOCTAaHOBKY CCBUIOK Ha TaKue

pecypchl.

DMCA npenycMarpuBaeT HUCKIIOYEHUS U3
oO1eronpaBuiao3anpere 00Xo1a TEXHHYE CKUX
Mep 3alUTHl 100POCOBECTHBIMU BIaACIbIAMU
3aKOHHO MPUOOPETEHHON KO Y TPOU3BEICHHUS.
Tak, He mpU3HaeTCs NpaBOHapyIIeHUEM 00X01
TEXHUYECKUX Mep, €CIU €AUHCTBEHHOH €ro
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LEJIbIO0 SBJISETCS MPOBEJACHUE UCCIEOBAHMI B
obnmactu KpunTorpagpuu, WIM 1€ KOMIUISLUS
npoTpaMMm, MpeANnpUHIMaeMasi C IMHCTBEHHOM

1eabl0  00eCIeueHUssT COBMECTUMOCTH  C
IpPOrpaMMHBIMH  CpPEACTBAMU  CTOPOHHUX
MIPOU3BOAUTEIIEH.

Takke He cYUTaeTcs MPaBOHAPYIICHUEM
00X0JlI TEeXHHUYECKHX MEp, MpeaHa3HAUYCHHBIX
N7 HETJacHOTO HAKOIJIGHHUS W Tepeaadyu
HHPOPMALINU O JTUIAaX, TOJTYYAIONUX TOCTYI K
MPOU3BEICHHUIO.

B coorBerctBuu ¢ DMCA nro0oii caiit B CIIIA
MOXKET OBITh 3aKPHIT B TEUYEHHE CYTOK MOCIIE
MOCTYIUICHHUS YBEAOMJICHHUS O HapyIICHUH
aBTOPCKHUX IpaB OT ImpaBoobiamarens B aapec
X03sMHA CcepBepa, Ha KOTOPOM DTOT CaMT

pacnojaraercs. Jljns 3toro He TpeOyercs
CyleOHBIX TIOCTAHOBICHUNW — JTOCTATOYHO
cobmoctTu  (GOpMy TaKOTO  yBEIOMIICHUS.

Ecium xo03s1MH cepBepa OTKaXeTcs 3aKpbITh
oO)kanoBaHHBIM caiiT, cortacHo DMCA on
caM paccMarpuBaeTCs YK€ KaK COYYaCTHHUK
NpPECTYNJICHUA. YBEJOMIIEHUE O HapyIIEHUU
ABTOPCKUX MPaB JOIKHO COAEPKATH:

UH}pOpMAIHIO 0 npaBooOiaaarene:
HaUMEHOBaHHE, aJ[peC, KOHTAKTHBIE TeJIe()OHBI
u (akcer;

OIIMCaHUuC HpOH3B€II€HHI>i, B OTHOUIICHUU
KOTOpBIX MpaBoo0OyiafaTresib yTBEPKAAET, YTO
HapyIIAlTCS €ro MpaBa;

ceteBoi azipec (anpeca)— URL, mo koropomy
pa3sMeleHbl MaTepuasl, HapyLIAoIue
aBTOPCKHUE TIPaBa;

YTBCPIKACHUC 3adBUTCIISI, B KOTOPOM OH
OTNHUCHIBACT (PAKT HAPYLICHUs, MOATBEPXKIAET

CBOU IIOJIHOMOYHS 51 JOCTOBEPHOCTD
cozeprkameiicss B yBeJOMJICHUH UH(popMannu;
IIpoBaiimep  MOXKET  3alpPOCUTH  KOIHUIO
NUchbMa, 3aBEPEHHYI0  COOCTBEHHOPYYHOM

MOANHUCHI0 JOKHOCTHOrO Jwna (mo ¢akcy)
WU DIIEKTPOHHO-IM(poBOH moanuceio (1o
3JEKTPOHHOU mouTe). (6).

B Poccuiickon ®Penepauun CyIIECTBYIOT
AJIEMEHTHI 3HaKa OXpaHbl aBTOPCKOTO MpaBa:

1. Jlarunckas 0ykBa «C» B OKpYKHOCTH;

2. HWwmsa (wammeHoBaHme) oOmamarens
HCKJIIOUUTEIBHBIX aBTOPCKUX IPAB;

3. I'on IIEPBOTO omyOIMKOBaHUS
npousBeneHus. (4).

SnoHckas
MHTEJIECKTYaJbHYIO

cCucreMa 3alIUThI HpaB Ha
COOCTBEHHOCTh HMEET

—I50]

cBoto crnenupuky. Eciu B 3amagHbIX cTpaHax
Ha MEPBOM MECTE€ CTOUT 3ajada 00ECIeYUTh
IMpaBa BJIaacJibla CO6CTB€HHOCTI/I, TO B AnnoHNN
npeobnagaer “oblIecTBEHHAs MOJIE3HOCTH . B
CBA3U C 3THUM MMPAKTHYCCKOMY HCITOJIB30BAHUIO

MHHOBAI[AI yaensieTcs 3HAYUTEIHHOE
BHUMaHue. COOTBETCTBEHHO MPEANOUTCHUE
orhaercs 3aIuUTe MPUMEHSIEMOTO Ha
NpakTUKe  maTeHta. lIpaBoBble  HOPMBI
dakTUUECKH AT BO3MOXHOCTH “‘oOxoma”
nmaTeHTa, OJOKUPYIOMIEr0  HMCIOJb30BaHUE

TOW WM WHOW TeXHUYeCKOoW paszpaborku. B
CTpaHe CcoO3JaH OCOOBIH TICHUXOJOTHYECKUM
HACTPOM, BBIPAXKAIOIIUNCSA, K IPUMEPY, B
TOM, YTO SAMOHCKOE OOIICCTBEHHOE MHEHHE
HOJNJIEPKUBACT T€ OTEUYECTBEHHBIC (PUPMBI,
KOTOpbIE C YCIEXOM YCOBEPIICHCTBOBAJIU
3apyOexHble  TEXHHYECKHUE  JOCTUIKEHHUS.
MMUHHUCTEPCTBO MEXAYHApOAHOW TOPrOBIH
U TpOMBbIIUIEHHOCTH SnoHuu TpedyeTr OT
UHOCTPAaHHBIX (UPM, ACHCTBYIOIIHUX B CTpaHE,
BbIJ1aBaTh JIMIIEH3UHU BCEM OTEYECTBEHHBIM
KOMITaHUSAM, KEJTAIUM MOJIYy4UTh
JOCTYl K MX TEXHOJIOTMU. MUHUCTEPCTBO
YCTaHOBMWJIO JKE€CTKUE CTABKU JIMLEH3UOHHBIX
IUIaTeXKEeH, dYTOOBl  HM30aBHTh  SIIOHCKHE
KOMIIAaHUM OT JIOTOJIHUTEIbHBIX PAacxoJ0B
Ha pblHKEe TexHosoruu. IlarenTHas cucrtema
SlnoHun w©  OONBIIMHCTBA JPYTHUX CTpaH
OCHOBBIBAETCSI Ha MNPUHLMIE, NPU KOTOPOM
n300peTeHne NPUHAIIEKUT TOMY, KTO ITEPBBIM
3aperucTpupyeT nareHr. (8).

4. CriocoObl 31U THI IPaB HHTEIICKTYaIbHON
COOCTBEHHOCTHU B A3zepbaiixaHCKON
Pecnybnuke:

B Asep0Gaiimxanckoit  PecnyOnuke B
COOTBETCTBUM cO cTarbeil 8 3akoHa 00
aBTOPCKOM IIpaB€ U  CMEXHBIX IIpaBax
CYyHIECTBYIOT CIJIE€IYIOIIME METOJbl 3alUTHI
paB MHTEJUIEKTYaJIbHOW COOCTBEHHOCTH:

1. Jlarunckas 6ykBa «C» B OKpY>KHOCTH;

2. Wmsa (wammeHoBaHme) oOnamaresns
UCKJIIOUUTEIBHBIX aBTOPCKUX IPaB;

3. Ton IIEpBOTO onyOJIUKOBaHMS
npousBeneHus. (2).

3aBeayloUmUil  OTHeJIoM MO  MaTeHTam
locynapcTBEHHOTO KOMUTETA CTaHAAPTU3ALIHH,
METPOJIOTUH W TAaTeHTOB A3epOaiiIKaHCKOM
Pecnybnuku Mupsaryd CeupoB roBopui: «B
Azepbaiikane mnpopoikaeTrcs  paspaboTka
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HanuonanbHol CTpaTeruu o 3alIuTe
MHTEJIEKTYaTbHOW COOCTBEHHOCTHY.
M. CeunoB OTMETHJI, YTO CTpaTerus

BKJIOYUT B ce0S U ONpeaeseHue MeEeTO/0B
60pb0OBI ¢ KOHTpadakTHOW mnpoaykuueir. OH
TaKXe TMOAYEPKHYJ, 4YTO B CTpaHe BeIeTCs
6oppba ¢  «mHparckoil»  MPOAYKIHUEH.
l'ocymapcTBeHHBIW KOMUTET CTaHAAPTU3ALUM,
MeTposioruu u nareHToB AP paGortaer Bmecte
¢ ['ocynapcTBeHHBIM TaMOXEHHBIM KOMHTETOM
U IPaBOOXPAHUTEIBHBIMU CTPYKTYpaMu B 3TOH
obnacru.

Kak ormewaerca B opgHOW U3 cTareil
«Xaql qazeti», mnpexacenateab ATEHTCTBa
o aBTOpCKMM TmpaBaM AsepOaifixaHckoit
Pecnybnuku Ksampan HMmaHoB oTmeTui,
YTO B  COOTBETCTBYIOIIMX  OTYeTax IO
KOHKYPEHTOCTIOCOOHOCTH BcemupHnoro
SKOHOMHUYECKOro (opyma azepOaiixkaHckue
UHCTUTYTBI, CBSI3aHHBIE C MHTEIJIEKTyaJbHOUI
co6cTBeHHOCTRI0, B2013-2014 rogax 3aHUMAIOT
auaupyomue nosuuuu Ha npocrpancree CHI
B nenom, Ha OCHOBAaHMH OTYETOB IOCIEIHUX
ner (2010-2011, 2011-2012, 2012-2013, 2013-
2014) AzepOaiimxaH mpencTaBlIeH Kak camoe
nepenoBoe rocynapctso Ha HOxnom Kapkaze
B chepe HMHTENIEKTyadbHOW COOCTBEHHOCTH.
brnaronapsa 3abote u mogaepxke Ilpe3maenrta
Nnpxama AnneBa MHpOBasi OOIIECTBEHHOCTH
MHTEJUJIEKTYaJIbHON COOCTBEHHOCTH NPHU3HAET
u omobOpsier ycmexu Asepbaiimxana B 3Toi
obnactu. Bo Bpemsi cOCTOSIBUIUXCS B CEHTIAOpe
MPOIILIOT0T0[a BHIOOPOB PyKOBOIAIIUX OPTAHOB
BcemupHoOll opraHu3aliMyd UHTEIIEKTYaJIbHOU
cOOCTBEHHOCTH Ha ee nocienneit [‘enepanbHoii
Accambiiee AsepOaiimkanckas PecmyOnuka
Obima u3OpaHa uneHoM VCHOMHUTEIBHOTO
KOMHUTETA bepHckoro Coroza CTpaH,
NPUCOEIUHUBIINXCSA K DBEpHCKONW KOHBEHUHU
«O 3amuTe TUTEPATyPHBIX U XyJ0KECTBEHHBIX
NIpOU3BEACHUI» BceMupHO  opraHusanuu
UHTEJUIeKTyanbHOU coOctBeHHOCTH (BOUC).
Tem camplM, Hama cTpaHa cTajla 4YJIEHOM
KOOPAMHAIIMOHHOTO KOMHUTETA, WIPAIOLIET0
ocoOyro ponb B nesrenpHoctu BOUWC. Ha
l'enepanbHoOi AccamOiiee A3zepOaiimxan
CTaJl WIEHOM €Ill€ OJHOM CTPYKTyphl —
[IporpammMHOrO ¥ OIOIKETHOTO KOMHUTETa
BOUC. [IlpencraButenb  ATEHTCTBA IO
aBTOPCKUM IpaBam A3zepbaiixaHCcKOn
Pecnybnuku Oblm u30paH Ha JABYXJETHHH
CpoK mpencenarenem Accambien J0roBopa Imo

aBTOPCKOMY IpaBy, CBSI3aHHON C HU(POBBHIMHU
IpaBaMHM, B KOTOpOU mpeacTasiaeHsl okoao 100
rocynapcts BOUC.

IoBopss o0 pesdrenbHOCTH ATEHTCTBA IO
aBTOopckuM npasaM, K. MIMaHOB moguepkHyil,
yTo Onaromapsi 3a00Te€ W TOAJEPKKE IIIABBI
A3zepbaiKaHCKOTO TOCYAapCcTBa B MOCIIEIHUE
rO/Ibl B HaIlIeH cTpaHe ObUI MPUHST HE UMEIOIIHH
aHajora B mupe 3akoH «O0 obecrneueHnu npas
MHTEJJIEKTYaJIbHOM COOCTBEHHOCTH M OOphOE
¢ nuparctBom». B 2006 rony AszepOaiimxan
OBLI MCKJIIOUEH U3 MPUHATOTO IPAaBUTEIHCTBOM
CIIIA cnucka cTpaH, HapyIIalOUIUX aBTOPCKUE
npaBa, B coctaBe Axkagemun BOWC nauan
nerictBoBath LleHTp Mo obecrnedeHUIo Mpas
MHTEIJICKTYaJIbHOM COOCTBEHHOCTH, CO3IaHBI
cucTemMa ympaBieHUus LUUPPOBBIMU IIpaBaMH
U DIIEKTPOHHBIE  YCIYyTW, HOATOTOBJIEHA
JonrocpouHass  HalMOHalIbHAsl  CTpaTerus
0 pa3BUTHUIO aBTOPCKOro mpaBa B cdepe
MHTEJJIEKTYaJIbHOM COOCTBEHHOCTH M APYTUX
npaB  MHTEUIEKTyaJbHOW  COOCTBEHHOCTH.
Kpomeroro,coBmectHo c EBponelickum Coro3om
OBl ocyuiecTBIeH TBUHHUHTOBBIM HPOEKT, B
Konnenuum pasputus «Aszepbaiimxan-2020:
B3IJIsA B OyayIiee» aBTOpPCKHE MpaBa U Mpasa
MHTEIJIEKTYaJIbHOM COOCTBEHHOCTH B II€JIOM
OIpeJeJIEHbl KaK IPUOPUTETHOE HAIPaBIEHUE.

3aKI04YeHHE:

XOTb crienuanuct B chepe nHPOPMAITUOHHOM
0e30macHOCTH H  mporpaMmuct EBrenuii
Kacnepckuit rosopwi: “HagexHo 3amuién
TOJIBKO BBIKJIFOUEHHBIN KOMIIbIOTED”,
npeHeOperaTh NPaBoOBOM 3aIIUTON HE CIEAYET.

Cnucok ncnosib30BaHHOM JIUTEPATYPHI:

1. Konctutynus AP ot 12 Hos6pst 1995 rona.
Cratpsa 30.

2. 3akoH 00 aBTOPCKOM IpaBe M CMEXHBIX
npaBax AP ot 5 nronsa 1996 rona. Crartss 8.

3. BceobOmas pgekmapanmsi TpaB YellioBEKa
OOH ot 10 nexa6ps 1948 rona. Crares 27.

4. TK P® ot 30 Hos10pss 1994 rona. Crarbs
1271.

5. Jorosop BOUC (BcemupHoii opranu3anuu
MHTEJUIEKTYaJIbHOI COOCTBEHHOCTH) o
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aBropckomy mpaBy 20 nekabps 1996 rona.
Crarteu 11, 12.

6. http://cyberleninka.ru/article/n/formiro-
vanie-sistemy-ohrany-avtorskih-prav-v-tsi-
frovoy-seti-na-primere-soedinennyh-shta-
tov-ameriki

7. http://kbyte.ru/ru/Business/Articles.aspx-
?1d=3&mode=show

8. http://studbooks.net/876710/pravo/zaschi-
ta_intellektualnoy sobstvennosti rubezhom
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Usaqlar arasinda cinayatkarligin
yayilmasinin sabablari: Risk
faktorlari va goruyucu amillar

Elxan Heydoarli

Mazun, Hiqugq fakdiltssi,

Azarbaycan Respub//kasm n Prezidenti
yaninda Dévlat Idaragilik Akademiyasi

Acgar sozlori: Cinayatkarligin sabablori, yeni-
yetma cinayetkarlig1 ve onun noévleri, risk vo
qoruyucu faktorlar.

Annotasiya
omiyyati daim narahat edon, oslinds
iso mohz onun mohsulu olan cinayot-
karligin soboblori vo onunla miiba-
rizo hom keg¢misdo, hom do golocokda
nazor-naqtasi olub vo olacaqdir. Sosiumun riisey-
mini va sabahini togkil edon usaqlarin kriminallig
iso xiisusilo narahatliq doguran masalodir. Ciinki,
bu kateqoriya cinayotkarliqla bagh foaliyyot no
qodar gecikdirilorso, natico do bir o godor dohsot-
li olacaqdir. Bu mogqalade calisacagiq ki, usaq
cinayetlorinin soboblorinin beynolxalq tohliline
toxunulsun vo onunla miibarizs {igiin aparilan tod-
birlordon danisilsin. Bu sahado aparilmis on son vo
on sanball1 tadqiqatlar Yeni Zelandiya hiiquq icti-
maiyyatino maxsus oldugundan osas diqqet onlara
yonalocokdir.

Giris

Biz hal-hazirda yuvenal odliyyo sahasindo
yeni vo maraqli dovriin ortasindayiq. Res-
publikada on son Cinayat Macallasinin vo
Usaq hiiquqlar1 haqqinda Qanunun qabulun-
dan toqribon 15 il 6tiib. Sovet dovriindokindon
forgli olan yeni Cinayat Macallasi usaqglar vo
yeniyetmoalor arasinda cinayotkarligin vo re-
sidivizmin azaldilmasina dogru atilmis daha
miitoraqqi addim hesab olunur. Bu ganunlar
gobul edilorkon bir sira beynolxalq aktlarin,
o climlodon, Usaq hiiquqglar1 haqqinda kon-
vensiyanin miiddoalarina uygunlasdiriimas,
minimum standartlar nozoro alinmisdir. Usaq
Hiiquqlar1 Konvensiyasinda cinayat mosuli-
yyatina calb etmoyo imkan veron yas had-
di ilo bagli hor hanst mohdudiyyoat yoxdur.

Bu hodd miixtolif 6lkoloro nisbotdo doyisir.
Bu hodd Ingiltoro va Uelsdo 10, Belcikada
18 (miioyyon cinayatloro goro 16) Fransada
13 olaraq miioyyon edilmisdir. Buna baxma-
yaraq, Belgika vo Fransada oxsar olaraq, soxs
miloyyan edilon yas hoaddins ¢atmadiqda vo
hatta ona coza toyin edilmodikdas bels, cinayaot
torotmoys gore azadligdan mohrum edils bilor
. Azarbaycan Respublikasinin cinayat ganun-
vericiliyinda cinayat mosuliyyatina calb et-
moyo imkan veran iimumi yas hoaddi 16 olaraq
miloyyon edilmisdir. Lakin CM-in 20-ci mad-
donin 2-ci hissasindo gostarilon cinayatlora
gOro mosuliyyatin yas hoddi 14-diir . Yetkinlik
yasina catmayanlarin torotdiyi cinayato goro
totbiq edilon coza novlori vo torbiyovi xarak-
terli mocburiyyat todbirlori iso BMT Bas Mo-
clisinin 29 noyabr 1985-ci il tarixde qabul et-
diyi “Yetkinlik yasina catmayanlar barasinda
odalot miihakimasinin hoyata kecirilmasi ilo
olagadar minimum standart qaydalar”a uygun-
lagdirilaraq Cinayot Macallosino salinmisdir .
Indi biz homg¢inin beynolxalq miistovido do
usaq cinayatkarliginin qarsisinin  alinmasi
sahasindo todqiqatlar aparilmasinin  sahi-
di oluruq. Bu aragdirmalarin osas mahiyyo-
ti usaqlar arasinda cinayatkarligin soboblori,
onun yayilmasi hallari, risk faktorlar1 vo ona
qars1t miibarizo tizorindo koklonmigdir. Diin-
ya Olkalori bu tip cinayatkarligin qarsisinin
alinmasi tigiin xorclonon hor bir dollarin daha
samarali natica vermasi iigiin ollorindon galoni
edirlor . Masoalon, Yeni Zelandiyada 1989-cu
ildo gobul edilmis Usaqlar, gonclor vo onlarin
ailolori haqqinda Akt artiq 20 ildir ki isloyir
vo ¢ox mithiim nailiyyatlor qazanilmigdir, hotta
digor dovlatlor vo beynolxalq toskilatlar nor-
mativ akt tortib edorkon bu qanuna istinad edib
tocriibodon faydalanirlar. Bu sahodo aparilmis
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todqgiqatlarin noticolori arasinda on Onomli-
si “Bir todbir he¢ do biitliin né6v amollara tot-
biq oluna bilmaz” prinsipidir, ¢iinki usaqlar
arasinda cinayotkarliin mixtoalif tiplori vo
sobablori méveuddur vo har bir tip vo ya sobab
ticlin ayrica tosir tadbiri gortilmalidir. Xarici
Olkoalorin praktikasinda hoyata kecirilon tod-
birlor sistemi bir ndv istisna olmaqla qalan
biitiin tiplorde faydasini vermisdir ki, bu istis-
na da zoraki cinayatlorle baglidir.

Statistikaya asason, usaqlar arasinda siddot
cinayotlorinin artmas1 biitiin yas qruplarin-
da miisahido olunur. Umumiyyatls, biitiin
yas qruplar1 iigiin zoraki cinayatlorin nis-
batlorinde artim moisat zorakiliginin artmasi
ilo alagalondirilir.

Yeniyetmolords voziyyat bir qadar forqlidir.
Yuvenal cinayotkarliq statistikasina osason
2004-cii ildon bari gosdan saglamliga zarar vur-
ma ilo bagli zoraki cinayatlords kaskin artim
miisahido edilib. Bu artimlar géz ardi edilo
bilmaz. 14-16 yas qrupuna daxil olan yeniyet-
molorin sayinda azalma olsa da, zorakiliqla
toradilon cinayatlorin sayinda yiiksolmo qeydo
alinib. Bu da adliyys orqanlarini narahat edon
faktorlardan biridir .

Yeni Zelandiyada aparilmis arasdirmalara
osason gonc kisilorin hor dordiindon biri an
az1 bir cinayat toradib. Bu rogomin toxminon
80%-1 bir va ya iki cinayat toradir. Qalan 20%
yeniyetmalor cinayatkarligin 80%-i tiglin mo-
suliyyot dasiyir. Bu tendensiya tokco Yeni
Zelandiyada deyil, biitiin diinyada miisahida
olunur. Bu kiitls bizim diqgatimizin yonalacayi
hissadir. Na ii¢iin bazi yeniyetmoalor timumi-
yyatlo cinayat torotmodiklori halda bazilori bir
vo ya iki cinayat téradir vo ya 0ziina cinayatkar
karyera formalasdirir? Cavab cinayatkarligin
risk faktorlar1 vo ona qars1 miibarizo faktor-
larinin analizinde meydana ¢ixir ki, insan1 ci-
nayota tohrik edon bu faktlar arasinda sosiolo-
ji, bioloji vo otraf miihit asas rol oynayir .

Govda: Yeni Zelandiyada risk vo qoruyu-
cu amillor {izorindo aparilmis todqiqatlar
noticosindo genis molumat bazasi toplan-
misdir. Bu sahodo iki uzunmiiddotli arasdir-
ma movcuddur. Dunedin Toadqiqatt 1972 va
1973-cii illords Dunedin rayonunda dogulmus
1037 soxsin hoyati ilo bagl aparilmis arasdir-
madir. Tadqiqat obyekti olan insanlarin hayati
vo orada bas veron hadisalor miisyyon inter-
vallarla qiymotlondirilimisdir. Bu arasdirma

noticosindo cinayotkarligin risk vo qoruyucu
amillori baresinde ¢oxlu informasiya toplan-
migdir. Bonzor olaraq Christchurch Saglam-
lig vo Inkisaf progarami da 1970-ci illorin or-
talarinda Christchurch rayonunda dogulmus
1265 soxs iizorinde aparilmisdir. Bu proqram-
lar noticosindo molum olmusdur ki, yeniyetmao
cinayatkarligi iki inkisaf yolundan birini izloy-
ir.

1. Hoyat boyu davam edan cinayotkarliq

Bu kateqoriyaya daxil olan soxslor erkon
yaslarindan, hotta 2 yasindan koskin davranis
problemlori niimayis etdiron soxslordir. On-
larin hayat1 ails disfunksionallig1 da daxil ol-
magqla bir sira manfi tosirlors moaruz qalir. Bu
soxslor zoif idraki catismazliglar, ¢otin tem-
perament vo ya hiperaktivlik gostorirlor. Qey-
ri-kafi yetisdirmo, zorakiliq vo ya digor trav-
maya moruz qalma, kasibliq vo aile baglarinin
qurtlmast kimi digor otraf miihit amillori bir
araya goldikde homin soxslorin beyinlorinin
sosial davranis {i¢clin mosul olan hissasina
pis yondo tosir gdostorirlor . Hoyat boyu ci-
nayotkar qrupuna aid olan goxslor “davranis
pozgunlugu” olan insan kimi tosvir olunur-
lar. Onlar aqqressiv, miixalif vo zoraki ola
bilirlor. Bu soxslords giinah, vicdan ozabi vo
ya zoror¢okono qarsi empati duygulari adoton
catismir vo onlar horokotlorinin naticolorini
diistinmadon yalniz hozz almaq ii¢lin cinayat
omollori torodirlor. ©gor dorhal qarsist alin-
mazsa, bu kimi davranislar biitiin hoyati shato
edocok. Yeni Zelandiya Usaq Mohkomasinin
praktkasina asason hoyat boyu mévcud olan
cinayoatkarliq kateqoriyasina daxil olan gox-
slorin 82%-1 kisilordir, ki bunlarin da 50%-i
kondlorde yasayan aborigen Maori tayfasinin
niimayaondaloridir. Bu soxslorin 80%-o qodori
moktab tohsili gormayan vo 75-80%-i alkoqol-
lu i¢ki vo ya narkotik madds qobul edonlordir.
Homginin, onlarda psixoloji vo psixiatrik
mosalalords eyni xarakter dasiyir .

2. Yeniyetma baslangic cinayotkarligi

Bu yol ¢ox daha boyiik bir qrupu (biitlin

usaq cinayostkarlarin 80%-1) 6ziindo comlogdi-
rir. Bu qrupa daxil olan cinayatkarlarin hayati
pozulmus hesab edilmir vo onlar usaqliq
dovriinds anti-sosial disproporsional davraniga
meylli olmurlar. Ancaq yeniyetmalik dovriinde
bihevioral problemlor bas qaldirmaga baslayir.
Cinayotkarligin soboblori arasinda nevro ink-
isaf proseslorindon ¢ox anti-sosial dost qru-
plarina qosulma, geyri-adekvat yetisdirma vo
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ya narkotik maddoslor ololxiisus da xagxas qob-
uluna agiq qalma asas rol oynayir . Bu kate-
qoriyaya daxil olan soxslor sayca g¢oxdurlar
vo Ozlorinin Omiirliikk cinayatkar dostlarindan
forqli olaraq normal hisslor vo vicdan ozabi
kecirirlar, ¢alisirlar ki, har seyi qaytarib yoluna
qoysunlar. Yuvenal cinayotkarlifin soboblori
vo halli yollarin1 axtararken bu iki kateqoriyani
yadda saxlamaq ¢ox vacibdir. Onlarin miixtolif
xarakteristikast miixtolif soboblorin oldugunu
gostarir vo demoli hall yollar1 da farqli ola-
caqdir.

3. Usaq cinayotkarliginin sabablori neco
miloyyan edilir?

Usaq cinayatkarliginin sabablorinin arasdiril-
mas1 risk vo qoruyucu faktorlarin analizini
tolob edir. Risk faktoru gonc soxsin cinayat
torotmo ehtimalini miiayyon edir. Risk faktor-
lar1 5 qrupa boliiniir: fordi-xarakteristik, ails,
moktab/is, dost assosiyasiyalar1 vo nahayat bi-
oloji. Usaq vo ya yeniyetmoalor no qadar gox
faktorlara moruz qalarlarsa, bir o qodor ci-
nayot torotmoyo yaxin olurlar. Yalniz bir fak-
torun movcudlugu c¢otin ki cinayots gotirib
cixarsin. Christchurch Uzunmiiddatli Proqrami
miloyyon etmisdir ki, 19 vo daha ¢ox risk fak-
toru olan ailolordon golon usaqlar yeniyetmalor
kimi 6 vo daha az risk faktoru olan usaqlara
nisbatdo 100 dafs ¢ox cinayats meyllidirlor .

Qoruyucu amiller cinayotkarliq riski ilo
miibarizo aparan bir goncin hayatina miisbat
tosirlordir. Qoruyucu amillor bozon méhkomlik
formalasdiran amillor kimi xarakterizo olunur.

Coxlu risk faktorlarinin mdévcudlugu usagin
cinayat torotma ehtimalini artirmasi ehtimali
dogrudur, lakin bu faktorlarin he¢ do hamisi
eyni doracada soxsi cinayats togviq etmir. Ailo
tizvlari ilo zaif alagalar kimi bazi faktorlar bir-
basa sobablordon sayilir. Yoxsulluq ve ya valid-
eynlor arasinda miinaqise kimi digor risk fak-
torlar1 cinayotkarligin daha dolay1 sabablarine
aid edilir. Hansi1 soboabin ovvoalcodon birbasa ci-
nayota gotirib ¢ixarmasini miisyyonlasdirmok
cotindir vo olbotto ki, bu, soxsloro gdro doy-
igir. Artiq cinayot torotmis fordo nozor yetirib
onun cinayst omalini tdrotmoasine sabab olmus
faktoru ise miiayyonlosdirmok miimkiindiir.
Amma populyasiya soviyyasinds, bizim olda
edo bilocoyimiz an yaxsi informasiya cinayat-
karliq t¢tlin risk faktorlarinin dyronilmasidir.
Anti-sosial vo ya cinayatkar davranisin sabo-
bi kimi gostorilo bilocok he¢ bir tok faktor
yoxdur. Cinayatkarligin dolasiq koklori daha

doqiq desok, usaqlarin hayatina hopub birge
foaliyyot gostoron risk faktorlarinin mdvcud-
lugunda vo ohomiyyotli qoruyucu faktorlarin
catismazliginda tapila bilor .

Risk qrupunda olan gonclorlo isloyon toskilat-
larin isi ii¢lin bu informasiya ¢ox vacib ohomi-
yyat kosb edir. Bu toskilatlarin risk qrupundaki
gonclorls isi tigiin, bu molumat xiisusilo aktu-
aldir. Risk faktorlar1 haqqinda anlay1s cinayot-
karliga meylli olan gonclorin miioyyonlosdir-
ilmasi ticlin daha miitoraqqi bir sistem islonib
hazirlanmasina gatirib ¢ixaracaq.

Omiirliik cmayatkar kateqoriyasima daxil
olan usaqlar igiin risk faktorlar1 yeniyetmo-
liklo xarakterizo olunan cinayotkar qrupuna
aid olan usaqlarin risk faktorlarindan adoton
forqlonir. Omiirliik cinayotkar olacaq olan
usaqlarin cinayatkarliginin asas sababi onlarin
erkon usaqligdan moévcud olan nevro-inkisafi
ilo alagadar olan elementlordir. Bu qrupa daxil
olan soxslorin cinayatkarliginin risk faktorlar:
ev vo ailodon golir ki, bura aiddir: kasibliq,
ailonin dagilmasi, keyfiyyatli miinasibotin ol-
mamasi vo s.

Yeniyetmoaliklo olagadar olan cinayatkarligin
risk faktorlar1 isa demok olar ki, onlarin homin
voziyyotdoki sosial miihiti ilo bagli olur: ci-
nayoto meylli dostlar, narkotika va alkoqol qab-
ulu, ailods miivoqqgati disfunksiya vo s. Lakin
bu he¢ do o demok deyildir ki, bu faktorlar sirf
pozulmaz qaydada qruplasdirilmigdir. Belo ki,
moasolon, dost faktoru har iki kateqoriyada da
risk elementi ola bilar. Indi iso ¢alisacagiq ki,
ayri-ayri risk faktorlarini tohlil edak.

4.1 Fordi risk faktorlari: davranis pozgunlugu

Miixtolif inkisaf morhalslorinds usaqlarin ¢o-
tin idaro olunan davranis niimayis etdirmolori
normal qarsilansa da, bozi usaqlarda vo yeni-
yetmalordo yas dovriine uygun golmoyon daha
pis davranis miisahido olunur. Bunlar daha ¢ox
tocaviiz, diismongilik, idaragilik oleyhino qay-
da pozulmasi, vo ya ifrat anti-sosial davranis
ilo xarakterizo olunur. Bu davranis davamli,
siddatli vo onlarin otrafindaki insanlara monfi
tosirlo noticolonirss, o zaman onlarin davranis
pozgunlugu oldugunu deyos bilorik . Kegirilmis
uzun miiddotli aragdirmalar noticosindo molum
olmusdur ki, davranigs pozgunlugu cinayat-
karligin artmasinin asas amillorindondir.

Davranis pozgunlugu niimayis etdiron usaqlar
adoton sosial, iqtisadi vo bir sira digor sahada
catismazligr olan ailo miihiitindon golirlor.
Todqiqatlar gostarib ki, yalniz bir monfi cohe-
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tin deyil, butovlikkdo catismazliglar ¢oxlugu
cinayoto gotirib ¢ixarir. Miioyyon olunmusdur
ki, 3-17 yas arasi usaqlarin 5-10%-do davranig
pozgunlugu vardir ki, bunlarin da 75%-1 kisi
cinsina monsubdur. Biitin omiirliik cinayotkar
kateqoriyasina daxil olan usaqlarda davranig
pozgunlugu oldugunu deys bilorik .

4.2 Ailo risk faktorlar

Ailolor usagin cinayotkar kimi yetigmasin-
da c¢ox boyiik risk faktorudur. Miisbot ailo
miihiti yeniyetmonin saglam hayatinin forma-
lasmasinda nohang rol oynayir. ©ksina, mon-
fi mihit anti-sosial davranis vo cinayat omali
iciin ohomiyyotli bir risk faktoru ola bilor. Ailo
risk faktorlarinin dmiirliik cinayatkarliq vo ya
yeniyetmoliklo xarakterizo olunan cinayot-
karliq kateqoriyalarinda forqli tosiri vardir. Bir-
inci qrupa daxil olan goxslorin hayatinda hoals
erkon yaslarinda bir sira problemlor birlikde va
birdon meydana ¢ixdigina gore beyinin sosial
davranis li¢iin mosul olan bolmosino daha gii-
clii manfi tasir gdstarir. Onlar kigik yaslarinda
zorakiliga, kasibliga vo zoif miinasibato moruz
qalirlar. Problemli erkon tocriibe iso usagin
inkisafin1 yavasladan vo normal {insiyyat qur-
masina mane olan bir tobogo kimi get-gedo
qalinlasir . Christchurch Saglamliq vo Inkisaf
Programinin arasdirmalarina miivafiq olaraq
erkon yasda zorakiliq vo istismara moruz qal-
ma usaq cinayotkarliginin tohliikesinin artmas-
1na gotirib ¢ixarir.

Usaq Mohkomolarinin praktikasindan adoton
geyri-stabil vo sofil hoyat torzi siiron ailolordon
¢ixan usaqlarin cinayotkarliga meylli oldugu
aydin goriiniir. Hotta tez-tez kdcon ailalordon
golon usaqlar normal dost miihiti yarada
bilmodikloring, miintozom olaraq moktob doy-
isdirdiklorina gors linsiyyot qurma bacarig1 da
zaiflayir .

Yeniyetmoliklo olaqadar olan cinayotkar-
lar iigiin, ailo risk faktorlari vo cinayat omo-
li arasindaki oalaqe bir qodor forqlidir. Adston
bu soxslorin usaqliq boyu ailslori ilo borabor
miisbot tacriibalori olur. Yeniyetmoaliyin son-
raki morholosindo iso nozaratin olmamasi,
aglabatan qaydalarin vo ardicil naticolorin ol-
mamasi1 digor risk faktorlari ile birlegorak ci-
nayata sabab olur.

4.3 Taohsil risk faktorlari

Usaq Mohkomasinin perspektivindon aydin
goriiniir ki, tohsil vo ya peso foaliyyatina calb
edilmomo ilo usaq va yeniyetmalor torafindon
ciddi cinayot omollorinin térodilmosindo bir-

basa olago vardir . Bu usaq cinayatkarliginin
hor iki kateqoriyas: iigiin kecorlidir, lakin
adoton yeniyetmoaliklo olagadar olan cinayat-
karligla daha c¢ox olagolidir. Moktob noinki
insani ugur vo xosboxt golocoys aparan ak-
ademik bacariglarla tomin edir, o hom do so-
sial yonliimlii davranis formalasdirir, dostluq
miinasibotlori yaradir vo on osasi comiyyoto
moxsusluq hissi asilayir. Biitiin bunlar mon-
liyin inkisafina komok edir. Moktablor usagi
bir ne¢a saatligina mosgul saxlayir. Mahz bu
sobabdon, moktobo getmoyon usaqlarda an-
ti-sosial davranisin miisahido olunmas1 tooac-
ciib dogurmur. Maraqlidir ki, aparilan tod-
giqatlardan biri bu naticoyo golmisdir ki, usagi
cinayatkarligdan uzaq tutan onun tohsil naili-
yyatlori deyil, orada istirak etmosi vo mosgul
olmasidir .

4.4 “Dost” risk faktorlar1

“Dost” risk faktorlari o zaman yaranir ki, bir
usaq vo ya yeniyetmo artiq cinayato qursan-
mis vo ya anti-sosial davranig niimayis et-
diron soxslo dostlagir. Arasdirmalar gostorir
ki, anti-sosial dostlarla miinasibot qurulmasi
cinayot torodilmosi ehtimalini artirir . An-
ti-sosial homyasidlarla bagli risk miisbat
usaqliqla xarakterizo olunan yeniyetmoliklo
olagadar olan cinayotkar kateqoriyasina dax-
il olan usaqlar ii¢iin boyiik rol oynayir. On-
lar hoddi-biiluga catdiqca ailonin tesiri azalir
vo homyasidlarinin tosiri artir. Faktiki olaraq,
usaqlar arasinda cinayotkarligin risk faktorlari
arasinda on giicliisii asosial homyasidalarla
dostluq qurulmasidir .

Anti-sosial homyasidlarin  monfi  tosiri
homiginin dmiirliik cinayatkar kimi xarakterizo
olunan usaqlarda da moévcuddur. Usaq psix-
ologiyasi adaton tez boyliimayo istiqamatlonir
vo onlar {i¢lin anti-sosial yenlyetmalarm ci-
nayotkar davraniglar1 bir név 6rnak olur. Ciin-
ki usaqlar digorlorinin bels amallarini yetkin-
lik vo miistoqillik alamati kimi qobul edirlor
vo natico do onlarla {insiyyot qurub onlara
bonzomoyo calisirlar . 905 usaq arasinda kigik
bir todqiqat siibut edib ki, ki¢ik yaslarinda on-
lar 6zlorindon boyiik yeniyetmalorin aqqressiv
davranislarini sevmodiklori halda, yas artdiqca
bu horokatlori toqdir edir vo onlar yiiksak so-
sial statuslu gsoxs kimi goriiriilor .

4.5 Bioloji risk faktorlari

Usagqlar torafindon cinayatlorin
toradilmasinda bioloji risk faktorlarinin rolu
bir godor miirokkobdir vo hals do bu iki mosalo
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arasindaki olago anlasilmaga calisilir. Bura
genetika, nevro-olaqa vo nevrobiologiya vo
psixi saglamliq problemlorinin dyronilmosi
daxildir. Gen va cinayatkarliq arasindaki slaqe
hazirda ¢ox maraqli tadqiqat movzusudur. Bir
sira todqiqatlar stibut edir ki, bozi cinayatkar
omollarin toradilmasi irsi mansali ola bilor. Bu
olagqo Omiirliik cinayoatkar qrupuna daxil olan
usaqlarda yeniyetmoliklo xarakterizo olunan
cinayotkarlardan daha giicliidir . Dunedin
Uzunmiiddastli Arasdirma Proqrami1 monoamin
oksidaz adlanan fermentin asagi soviyyads ol-
mast ilo zoraki vo anti-sosial davranis arasin-
da olaqo oldugunu tapib. Zaif psixi saglamliq
Usaq Mohkomaosindo tez-tez rast golinon bir
mosaladir. Bu risk faktoru ham yeniyetmoliklo
olagadar olan, ham do dmiir boyu davam edon
cinayotkarlarda var. Usaq Mohkomasi garsisin-
da olan bir ¢ox usaqlar narahatliq vo depressi-
yadan tutmus slzofremyaya qadar gadar psixi
saglamliq problemlori niimayis etdirirlor .

Qoruyucu amillor

Yuxarida sadalanan risk faktorlar1 usagin
cinayat torotmo riskini artira biler. Lakin bu
hekayonin sonu deyil. Bir ¢ox risk faktoru
olan usaqlarin he¢ do hamis1 cinayotkar olmur-
lar. Yeniyetmonin hoyatinda miisbat tasirin
moveud olmasi biitiin risk faktorlarinin qa-
rsisin1 almaga kifayot edir. Bu miisbot amillor
cinayatkarliq riskino qars1 “qoruyucu” oldugu
ifado edilir vo yeniyetmo soxsin hoyatinda
onlarin istiraki ¢otinliklora garst mohkomlik
tosviq eda bilar.

Qoruyucu amillorin Oyronilmasi vo tot-
biqi risk faktorlarini aradan qaldirmasi ¢o-
tin oldugundan O6nomlidir. Miisbat alagalorin
yaradilmasi, ictimiyyatlo miinasibatlorin for-
malasdirilmas1 kimi tosir metodlar1 anti-sosial
dostlarla alaqoni kosmakdon vo ya ailonin pis
iqtisadi durumunu aradan qaldirmaqdan daha
asan vo effektivdir. Risk vo qoruyucu faktor-
lar arasinda alagalor son doraco miirokkabdir.
Moasoalon, arasdirmalar stibut edir ki, adekvat
valideyn nozaroti (usagin harada oldugunu
bilmak) usaq cinayotkarligina qars1 qoruyucu
tosir gdstarir, lakin bu alagalor asagi sosial-ig-
tisadi qruplar arasinda giicludir. Todqiqateilar
asagl sosial-iqtisadi qruplar arasinda nazaratin
qaygl vo narahatliq olamoti kimi goriindiiyl
genaatinag goliblor. Yiiksok sosial-iqtisadi qru-
plarda iso valideyn nozarati eyni effekti ver-
mir. Belo ki, bu qruplarda eyni tadbir usaga
inamsizliq kimi gobul edilir .

Anti-sosial hsmyasldlarl ilo assosiasiya yeni-
yetma cmaystkarlar liclin giicli risk faktoru
kimi miioyyon edilmosine baxmayaraq ails vo
ya maktobls alaqonin, adekvat valideyn moni-
torinqinin mévcudlugu bu faktoru yavas-yavas
aradan sixigdirib ¢ixarir. Bir tadqiqat anti-so-
sial dost qrupunun yalniz valideynlorle usagin
miinasibatlori  pozuldugu zaman yarandigi
naticasine golib . Miloyyan edilmisdir ki, hat-
ta bir valideynls giiclii alagalorin mévcudlugu
daha az davranis problemlorino gotirib ¢ixara
bilor. Ki bu da olmadiqda, bir qardast vo ya
uzaq ailo lizvii ilo giiclii alagoalor do kdmaoya
yetir . Cinayat risk faktorlarina qars1 diger
bir qoruyucu element comiyyotlo olagolorin
movcudlugudur. Ictimai foalliq 3 istigamatdo
neqativ tosirlorin qarsisini ala bilor:

1) Disfunksional ailodo Oyronilo bilmoyon
onlayici sosial bacariqlara yiyalonmao;

2) Daha yaxs1 dostlarla vo onlarin valideyn-
lari ilo tlinsiyyat qurulmasi;

3) Ictimaiyyotlo miinasibatlors tosviq edilmo.

Sosiumla olagelor idman komandalar,
modoni qruplar vo ya normal dini qruplar kimi
miixtalif ictimai todbirlor vasitasilo yaradila
bilor. Maraqlidir ki, bir tadqiqatda vurgulanir
ki, bels alagoe ictimai faaliyyotdon aldo olunan
xeyir onun toskil olunma soviyyasi vo struk-
turundan asilidir. Struktur no qodor asag1 sovi-
yyoli olursa, anti-sosial davranislar da bir o
godor giiclii olur .

Xiilasa: Usaq cinayatkarligi il baglh davam-
It tadbirlorin goriilmasi vo bu sahodo dovlot
orqanlarinin  beynolxalq tocriibodon faydal-
anmas1 0z bohrasini gec yox, ndvbati nasilda
vera bilor. ©slinda, sosial, iqtisadi vo modoni
sahodo biitov tadbirlor kompleksi Azarbaycan
Respublikasinda bir proqram soklindo gobul
olunaraq icra olunsa, o zaman usaqlar {i¢iin
daha is1ql1 vo kriminalliqgdan uzaq bir golocok-
don danisa bilorik.
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Muhariba Huququnun Falsafi

osaslari

imamverdi Novruzlu
Hiqugstnaslig, bakalavr
Dévlat Gémriik Komitasinin Akademiyasi

Agar sozlor: hiiquq folsofesi, miihariba
hiiququ, Hugo Grotius, Hiiqo Qrutso, The law
of war

Xiilasa

zorbaycanin  hiiquq  odobiyyatin-

da, tosssiiflor olsun ki, kifayst qodor

tolobatin oldugunu vo bu tolobat iiciin

tolobolorimizin xarici odabiyyata iz
tutduglart molumdur. Hiiquq sahslorinds miioyyon
materiallar olmasina baxmayaraq bu bozon ki-
fayot ola bilmir. Bu saholordon biri do miiharibo
hiiququdur. Ingilisco “Law of war” adlandirilsa da,
bunun garsilig1 miiharibs hiiququ olaraq 6z oksini
tapmaqdadir. Miiharibe hiiququ yalniz miiharibo
deyil, eyni zamanda siilh vo barisiq zamani yaranan
hiiquq va vazifalori tonzimloyir, miiharibs sferasini
bir hiiquq ¢or¢ivasindo foaliyyotini tomin edir,
miioyyan Olgiilor irali siirlir. Miihariba hiiququ yal-
niz hiiquq sahasi kimi deyil, hiiquq falsofasinin bir
qolu olaraq da inkisaf edir. Miihariba hiiququnun
folsofi osaslart dedikds iso, miiharibonin yaran-
masl, inkisafi, inteqrasiyasi, folsofi mahiyyati basa
diistiliir. ©dobiyyatimizda bu sahs ilo bagli mate-
riallar kifayot gqodor olmasa belo, folsofi diisiincoli
hiiqugsiinaslar bu barodo 6z fikirlori ilo ¢ixis et-
mislordir. Bu soxslordon biri do Holland asilli Hiiqo
Qrotsidir.

Hiigo XVI vo XVII asrlords 6z faaliyyatini
davam etdirorok yeni fikir vo nazariyyalori
ilo hiiquq falsofasinds bir doniis yaratmaga
nail ola bilmisdir. Tobii hiiquq nozoriyyasi
ilo bagh fikirlori ilo daha ¢ox tarixde iz bu-
raxmisdir. Onun fikrino goro, tobii hiiquq no
dovlot, no do tanri torofindon insana verilm-
igdir. Insan hals totemlors inandig1 zamandan
bu hiiquqglara sahibdir. Onun monboyi insan
yaradilisinin tobiotidir. Yoni bu aspektlo onun
sekulyar fikirlorinin olmasi1 gdz Oniindadir.

Sekulyarizma gora, hiiquq ve ilahilik tamamils
ayr1 bir mofhumdur. Mahz bu nazariyya ils ¢1x-
153 edon Qrotsi yalniz tobii hiiquqla bagli dey-
il, eyni zamanda beynoalxalq vo miihariba-siilh
nozoriyyolari ilo do 6z fikirlorini bildirmisdir.
Ona goro, bu prizmalarin ayr1 movqeyi olsa da,
onlar hor zaman vohdot soklindo bir biitév hal
ala bilirlor, lakin burada ilahilik istisna ola bil-
ir.

Niderland hiiqugslinasinin miithariba hiiququ
ilo bagh fikirlori digor homkarlar1 torafindon
ziddiyyatli gobul oluna bilsa ds, hor zaman
digqet ¢cokmisdir. Nozars almaq lazimdir ki, o
bu fikirlorini XVI vo XVII asrlords bas veron
hadisolorin toossiirat1 ilo bildirmisdir.

Ik olaraq, miiharibs hiiququ barads fikirlori
oyronmozdan avval hiiqugsiinasin bu saha ilo
bagli suallarini cavablandiraq :

Miiharibe nodir?

Miiharibo dediyimiz anlayis giinlimiizdo
deyil, hatta tobii hiiququn yaranmasi dovriina
tosadiif edir. Homin zamanlarda insanlarin
arasindaki ibtidai miinasibatlordo belo buna
rastlanilmisdir. Miiharibo Qrotsinin fikrinco,
hor hansi bir problemin zor giicii ilo hollidir.
Tobii ki, bu problem Oziiniin tarixi-ictimai
soraitino goro forqli istiqgamatlords ola bilir.
Bu miiharibs hansi subyektlor arasinda ol-
masindan asili olaraq 3 tesnifata ayrilir: fordi,
kiitlovi vo karma. Fordi dedikds yalniz bir sub-
yektin rifah1 namins meydana golon problemin
holli ii¢lin basladilan miiharibadir. Bu elo do
boylik bir natico iizro tosiro malik ola bilmir.
Digor tosnifat iso bdyiik bir kiitlonin-millatin
rifah1 vo iradosi namino basladilan mitharibadir
vo boyiik bir noticoyo moxsus olur. Kar-
ma iso kiitlo vo ford arasinda meydana golon
miiharibadir. Bu zaman, asason, kiitlonin iradoa-
si daha {tstiin tutula bilir. Bunlardan oan qodimi
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fordidir. insanlar halo comiyyot formalasdiran
zaman vo dovlat olmadig1 zaman 6z canlarinin
rifah1 namino miitharibo baglatmislar. Hotta on-
lara miilk verilmasa bels, 6z hoyatin1 qorumaq
hiiququna malik oldugundan diismonini 6ldiire
bilma salahiyyatinas sahib olmusdurlar [1].

Miihariba hiiququ nodir?

Miiharibonin mahiyyetini anladiqdan son-
ra onun no {ig¢ln bir hiiquq sahosindo do
moveud oldugunu artiq anlamaq miimkiindiir.
Miiharibe hansi magsad vo problem {izorindo
aparilmasina baxmayaraq, onu nizamsiz Vvd
mohdudsuz diisiinmok geyri-miimkiindiir. Bu
saha do mohz miiharibonin hiiquq ¢argivosinda
mohdudlasdirilaraq aparilma yollarinin ton-
zimlonmosing xidmot edir. Bununla kifayatlon-
moyorok holo miiharibonin olmamast {igiin
siilh vo barisigin olmasi vo hansi sortlorlo po-
zula bilmesi ehtiva edilir.

Lakin miiharibo baslatmaq ii¢ilin osas sortlor
irali siiriiliir. ©ks halda bunun heg¢ bir tosirli
noticosi olmayacaqdlr : 0z milkiyyotini qo-
rumaq Ugiin, yasamaq hiiququnu qorumaq
liclin, 9da19ts1zlly1 barpa etmok maoqgsadi ilo
cozalandirmagq {i¢iin mitharibs baslatmagq.

Artiq bildiyimiz kimi, miiharibs miioyyan
bir anlagilmazliq sobobi ilo meydana ¢ixir.
Lakin burada miihariboni bagladan, Hiigonun
fikrinca, hor zaman haqli olmur. Buna gors do
hiiqugsiinas miiharibonin sobaoblorini 3 tosni-
fata ayirir: haqli, hagsiz, siibhali. Haqli sobab
do 0z xarakterina goro 3 qrupa ayrilir: Bunlar
miidafia, tonzimetmo vo cozalandirmadir.

Haqgsi1z sobabin yaranmasi soraitini burada
mitharibonin  sadoco soxsi maraq iizorindo
qurulmasindan vo dovlatlor arasinda diisiinsok,
miloyyon bir orazi namind basladigini gdstora
bilorik. Bu zaman noticasi no olursa olsun, yal-
niz bu maraqlarin heg biri comiyyoto golocok-
do miisbat natica veracoyine zomanat vermir.

Haqli sobob isa pozulmus odalatin bor-
pa edilmosi iigiin bagladilan miiharibo kimi
gostarilir. Dovlot yaranmazdan avval hoals in-
sanlar 0z canin1 vo miilkiinii basqa bir canlidan
( heyvan ,insan ) qorumasit {i¢iin miiharibo
baslatmisdir. Bu onun tobii hiiququdur. Bu
hiiquq iso yalniz insana deyil, digor canlilara
verilmigdir. Nozordo tutulan canlilar1 iso hey-
van, hotta bitki kimi qobul eds bilorik. Insan
6z milkiinii va canini qorumagq li¢lin mithariba
etmok hiiququ tabii hiiquq torafindon verilm-
isdir. Amma elo bir hadiso bas verir ki, bu
zaman 0z hoyat1 tohliikado olmamasina bax-

mayaraq, miitharibo edir. Bunun sobobi iso
odalati barpa edib onu yenidon tonzimlomok-
dir. Ciinki pozulmus odalot ona da miisyyon
tosir gostoracokdir. Miihariba eyni zaman-
da hansisa bir subyekti etdiyi davranisa goro
cozalandirmaq ii¢iin do basladila bilor. Hiiqo
cozaya belo bir torif vermisdir: “Coza, pislik
edon birino etdiyi pisliye gore pislik etmok-
dir. Caza cinayatin cavabidir ”. Cinayata is9 o,
odalatin pozulma sabobi oldugunu bildirmisdir.
Odaloat is9, insanlarin sahib olduqlar1 arasinda-
k1 tarazliqdir [2]. Lakin Hiiqo cozani intigam
ilo forqlondirmis vo onlar arasinda boyiik bir
forq oldugunu bildirmisdir. Onun fikrinco, in-
tigam yalniz cozalandirmaq tii¢lin birins coza
totbiq etmokdir. Buradan artiq anlaya bilorik
ki, Hiiqo sekulyar bir diislinco ilo cozaya an-
layis vermisdir. Ciinki Incil kitabinda onun
fikrina zidd fikirlor vardir: ”Dﬁsmani sev!”

J’cinayatlors cinayotlo cavab verma” va s.

Hiigo eyni zamanda miiharibodo kimlorin
diismon ola bilmasini do qeyd etmisdir. Ona
goro ogor iki torofdon basqa digor bir soxs vo
ya dovlot odalotsiz torofo dostok olursa, o da
diismon sayilir vo eyni cozaya layiq goriiliir.
Burada Hiiqo votondaslarin miihariboyo qarsi
vozifalorini do nozors almigdir. Onun fikrinco,
ogor miiharibo zamani odalotsiz torofin
votondaslar1 vozifa olaraq miiharioys qatilmir-
sa, bu vatono xayanat sayilmir. Bu fikir hor
zaman ziddiyyat kasb etmisdir, adalatsiz olsa
belo 6z dovletinin yaninda olmaq Hiiqonun
fikrino uygun golmomokdadir.

Hiigo eyni zamanda doyiisdo edilmoli olan
amillori do qeyd etmisdir:

1. Miioyyon bir maqsad uguruna doyusd
baslamaq. Torof doyiliso 06z sgx51 monafeyi
ilo deyil, odalati tonizmlomok ugruna etmok
istodiyi mogsadlo baslamalidir. Hiiqo odalotli
torofin mogsoadi uguruna hor seyi edo bilmok
hiiququnun oldugunu bildirmisdir.

2. Noticalori oavvalcadon nozors almag.
Miihariba na ilo sona catirsa, ¢atsin, miisayyon
bir naticasi va tasiri olacaqdir. Lakin bu naticoni
ovvalcadan nazors almaq lazimdir. ©ks halda
miiharibas odalatsiz bir natico ilo sonlana biler

Hiigo miiharibs hiiququna yalniz tabii hiiquq
prizmast ilo deyil, eyni zamanda beynalx-
alq hiiqugdan da istinad etmisdir. Beynolxalq
hiiquga goro do, miitharibo miimkiindiir. Bura da
beynolxalq hiiquq kiitlovi miihariboni xalqlar
arasindaki miiharibs kimi doyorlondirmisdir.
Amma bura da giiciin hans1 torafin olinds ol-
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masi1, onun adaloatli torof olmasini bildirmir.
Lakin Hiiqgonun burada rohber tutdugu fikir
sonlanan miiharibonin naticasinin biitiin bir
xalqa moxsus olmasidir.

Hiigo miihariboni din ilo miinasibatini do
qeyd etmisdir. Orta Osr zaman kosiyindo, bildi-
yimiz kimi, xristianliq dininin hékm stirdiiyi
bir sira dovlotlor méveud olmusdur. Lakin
Hiiqo burada xristianligin hor kas torofindon
gobul edilon vahid bir din oldugunu inkar edir.
Ona goro, xristianligin digor dinlors nisbaton
istlin bir din olmasi1 agila batan deyildir. Buna
baxmayaraq, biitiin dinlor {iciin ortaq amillor
vardir: Tanrinin vahid va tok olmasi; bilinan
vo gdriinon hoar seydon forqli olmasi; 6ziindon
basqa hor seyi yaratmasi vo insanin biitiin in-
sani miinasibatlorindon xabaordar olmasi vo
tonzimlomasi. Qrotsiya gora, bu amillors loko
stiron cozalandirilmalidir. Hiigonun bu fikrina
subyektiv diisiincom olaraq deyo bilorom ki,
burada ilahi hiiquq ilo miiharibs hiiququ arasin-
da bir tendensiya oldugunu 6zl agiq sokildo
bildirmaso do, etiraf etmisdir. Ciinki, miihariba
zamani yaranan miinasibatlor tonzim olunarkon
monbayi olaraq dindon do istinad edilon hallar
movcuddur.

Miihariba zamani alo alinan seylorin na ola
bilacayini do Hiigo hom tobii, hom do beynalx-
alq hiiquqdan ¢ixis edorok fikir bildirmisdir.
Tobii hiiquqa gdro, mitharibado odalotli torof
qalib goldikdo yalniz toroatdiyi omol qodor
zorar ¢okmolidir. Lakin beynolxalq hiiququ is-
tinad edarkon Hiiqo ala bilacak va zorors sala-
caqglarinin mahdudiyyati olmadigini deyir.

Miihariba zamani1 kimlorin 6ldiiriile bilacayi
vo qul ola bilacayini bildiroan Hiiqo bazi qa-
rsidurmalarla rastlagsmisdir. Bu tobiidir, in-
sanlarin 6ziinli do heyvan bilon, amma sadoca
onlardan daha istiin hiiquqlara sahib olmagqla
forqlondiron Qrotsi hor zaman fikirlori ilo ¢ox-
lu 6ziins roqib tapa bilmisdir. Onun fikrinca,
qalib olan torof qars1 torofi Oldiire bildiy-
indon, onu qul eds bilmok hiiququnun da ola
bilocayini diigliniir. Buna mon do razi olmasam
belo, o bunu sadoco hiiquqi cohotdon miimkiin
oldugunu, amma humanizmo zidd oldugunu
bildirmisdir .Amma yeno do burada ola bilocak
mitharibo dovlotlorin foaliyyoti noticosindo
meydana ¢ixmisdir, insanlarin qula ¢evrilmosi-
nin bununla bir slaqasi yoxdur. Fransiz filoso-
fu Jan Jak Russo iso Hiiqgoya moxsus fikirlori
tamamils inkar edir. Russoya gora, miiharibo
insanlarin yasama hiiquqlarint slindan almaga

vo mohdudlagdirmaga bohans olmamalidir
[3]. Burada fransiz filosofun fikirlorinin daha
humanist olmasi1 gz Oniindadir. Qrotsinin
fikirlorini inkar etmozdon ovvel onun sevgi
prinsipinin do miiharibade mdvcud oldugunu
bildirdiyini qeyd etmok istoyirom. Ona goro,
qars1 torof roqib torofds olan qadini, yasliy1
vo osiri Oldiire bilmok hiiququna malikdir.
Lakin miiharibodo bu hiiquqlarin mévcud ol-
masina baxmayaraq, birinin 6limiine vo qul
olmasina sobob olan horokotin bagislana bil-
ir olmasin1 sdylomisdir. Insanin insana qarsi
sevgisi miiharibonin belo baslamadan bitmosi
ilo naticolons bilocoyini miimkiin edir, yoni
hiiquqi cohotdon mimkiin olsa da, insanin
sevg1s1 ali tutula bilir. Oldiirmanin ozii do
miioyyon o&lciido miimkiindiir. Oldiirms yal-
niz can vo milkiin tohliikasizliyi tli¢lin aktiv
ola bilor. Amma nozoro alaq ki, Hiigo bunu
sadaco roy olaraq bildirib. Miiharibado iso ta-
cirlorin vo kondlilorin 6ldiirtilmomasi fikri irali
siiriilir. Hiiqo diisliniir ki, agor bir miitharibado
ugurun alds edilmosi yaxindirsa , diismon toro-
fi yagmalamagq adalatli hesab olunmur.

Miihariboe hiiququndan bohs edorkon soz
prinsipini do geyd etmok lazimdir. Hiiqo bu
prinsipa ¢ox digqat yetirmisdir. Onun fikrinco,
istoyorokdon vo ya istomoyorokdon ver-
ilmasindon asili olmayaraq, s6z tutulmalidir.
Bu iso oksiksiz olaraq yerino yetirilmoldir.
Noticodo, miiharibo hiiququnu tonzimloyon
ganunlari iki 9sas basliq altinda qiymotlondirs
bilorik: Miiharibanin haqli bir sobab asasinda
baslanmasi vo onun odalatli bir formada davam
etmosi [4].

Amma Qrotsi agor miihariba ilo siilhiin ikis-
inin do eyni doroco miimkiin olmasina sorait
varsa, silhi rohbar tutur. Bu zaman toroflor
ortaq uzlagmaya golir. Lakin siilhiin pozulmasi
tictin Hiiqo 3 amil irali stirmiigdiir: siilh miiqa-
vilosinin 9sas maddalorine tabe olmamagq; ver-
ilon vazifolors bagdan sovdu yanasmaq; miiqa-
vilodoki hiiquqi ¢orcivodon konara ¢ixmag.
Oks toqdirds, bu siilh pozularsa hagsiz sabab
olaraq miihariba baglayacagini bildirmisdir.
Biitiin bu fikirlordon aydin olur ki, Hiiqo
Qrotsi miihariba hiiququ ile bagh fikirler irali
siirorkon ilahi hiiquqga deyil, tabii vo beynalx-
alq hiiquqdan istinad etmisdir .

Gordiiylintiz kimi Hiiqo burada bazi meqam-
larda 6z tosdiqini tapan, bozi zamanlarda iso
hoddon artiq ziddiyyest doguran fikirlor irali
sirmiisdiir. Monim sevdiyim filosof olsa da,
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bozi moqamlart monim folsofi diisiincalorim-
lo uzlasmadi, amma noticodo bu bir sub-
yektiv fikirdir. Osas fikirlori nozors alsaq,
mitharibonin odalotli vo humansit olmasini
istoyon Hiiqo Qrotsi tobii hiiququ rahbar tutaraq
mitharibo hiiququnu belo doyorlondirmisdir.
Zaman kecdikco bozi miiasir filosoflar bu
nozoriyyolordon ¢ixis etso do, bu fikirlori
inkar edon arqumentlor do mévcuddur. Amma
monim fikrimeca, Miihariba hiiququnun falsofi
prizmadan baxdiqda onun baslamasindan ¢ox,
neca qarsist alina bilocoyi ilo bagh fikirloer
daha faydali olardi. Ciinki miiharibonin neca
olmasindan asili olmayaraq , onun an yaxsi
hali baslamadan bitmosidir. No doracodo hu-
manist vo odalotli olursa, olsun, burada zor
totbiqindon bohs olunur, bu isa bizi digar can-
lilardan farqlondiren keyfiyyotlorimizi aradan
galdira bilir. Miiharibonin on yaxsisi onun
olmamasidir. Bunun ii¢lin miixtolif fikirlorin
olmasi da yalniz bizo miisbat tosir edocokdir,
noyin ki olmamasi. Artiq miasir dovriimiizde
miiharibanin har ciir elementini goririik, ¢iin-
ki no doroco do tonzimlonso bels, miiharibo
miiharibadir. Itkilor olmasa, sonlanmir. Amma
obyektiv yanasdigda miiharibo 6zii yeni bir

ictimai-siyasi hadisolor dogurur. Buna misal
olaraq yeni bir dovlatin yaranmasi va ya siiqutu,
hakimiyyatin doyismasi, demokratiyanin pozu-
Imas1 vo ya barpast deya bilorik. Miiharibada
itkilorin olmasina humanist fikirlora tama-
milo zidd olsa da, miisbat naticolori oldugunu
diisiinonlor do vardir. Bir ¢ox alim vo filosoflar
iso bu naticoni miiharibs naticasinds insanlarin
say1 azaldiqca, diinyada olan tobii sarvatlorin
vo ehtiyatlarin istifade olunmasi vo tiikonmaosi-
nin siiratinin do azalmasi kimi qiymatlondirir.
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Musahiba: Dovlat Qullugu

Seyfalpasa 9liyev
1-cidaracali dévist qulluggusu

Dovlat qulluguna gobul ilo bagh day-
isikliklarin asas magzi nadon ibaratdir?

Dovlat qulluguna dair qanunvericiliya 6ton
dovr arzinds edilmis doyisikliklor dovlat qul-
luguna qobul sistemindo bir sira yeniliklori
nozordo tutur. ©On mithiim doyisiklik dovlot
qullugu sistemindo sertifikat sisteminin totbiq
edilmosi ilo baghdir. Belo ki, doyisikliklors
osason miisabiqonin test morholasindon ugur
qazanan namizadlore 5 il qlivvads olan serti-
fikatin verilmasi nazorde tutulur. Homin sert-
ifikat namizodo sertifikatin qiivvodo oldugu
miiddat orzinds qeyri-mohdud sayda miisa-
hibodo istirak etmok imkani verir. Doyisik-
liklora godor ise namizadlor miivafiq vakan-
siya Uzro test imtahaninda istirak edir vo
homin test imtahaninin naticosine asason mii-
sahiba morhoalosine buraxilirdilar. Miisahiba
morholasinin naticasindon asili olmayaraq,
namizadin test imtahanindan topladig1 bal 6z
quivvesini itirirdi. Soxs yenidon miisabiqada
istirak etmok istoyordise, yenidon test im-
tahaninda istirak edirdi. Lakin yeni sistemo
osason namizadlorin test imtahanindan olde
etdiyi natico 5 il qiivveda qalmaqla, onlara
bu miiddot orzindo geyri-mohdud sayda mii-
sahibado istirak imkani yaradir ki, bu da mi-
sahiba morholesinds ugur gqazanmayan nam-
izadlorin yenidon test imtahanina hazirlasmaq
qaygisindan azad edir. Eloco do ddvlet qul-
lugcusunun sertifikatina uygun olaraq, vozi-
fodo irali ¢okilmoe imkani da ganunvericilikde
tosbit edilmisdir.

Digor mithiim doayisiklik iso miisabiqoys ¢1x-
artlan dovlat qullugu vozifalorinin ohato dairasi
ilo baghidir. Belo ki, dayisikliklora qadar yalniz
inzibati vozifalorin 5-7-ci tosnifati lizro vozi-
folor miisabiqoya ¢ixarilir, yardimgt vozifalor

lizro iso miisabiqodon kenar qobul aparilirdi.
Artiq yeni sistemlo rohbor vozifolor do daxil
olmagqla, inzibati vozifolorin 1-7-ci tosnifati
tizro vozifolor miisabiqe osasinda tutulacaq.
Eloco do yardimegi vozifolorin do tutulmasi ilk
dofa olaraq miisabiqo asasinda aparilacaqdir.

Qeyd edilon doyisiklik noticosindo yiiksok
biliyo, pesokarliq soviyyosino malik kadrlarin
rohbor vozifalorde daha genis tomsil olunmasi-
na imkan yaranacaqdir.

Dovlot qullugu iizro vakansiyalarin
dksoriyyati bolgalor iizro elan olunur.
Miisabiqo vo miisahiba moarhalasini
ugurla kecmis gonclor iso bdolgalords
islomays maraqh olmurlar. Sizin fikrin-
izca, goanclords bolgalords dovlat qullugu
kecmayd havas necd yaradila bilor?

Ovvola demozdim ki, vakansiyalarin boyiik
oksariyyati bolgolor lizro elan olunur. Belo ki,
morkozi icra hakimiyyati orqanlarinin markazi
aparatlarina, Baki sohori lizro orazi idaralarina,
mohkomalars kifayat qodor vakansiyalar elan
olunur. Eyni zamanda yeni sistemin inzibati
vozifalorin daha yuxari tosnifatlarini da shato
edocayini nozars alsaq, paytaxtda olan vakan-
siyalar iizro elanlarin artacagi siibhosizdir.

Hesab etmirom ki, gonclorimizin bol-
golards islomays marag1 yoxdur. Diizdiir Baki
soharindo islomok istoyonlorin say1 miiqayisado
cox olsa da, regionlarda olan vakansiyalara da
miiraciatlor kifayot qodor olur. Hoatta bir fakti
qeyd edim ki, 6ton miisabigolorin birinds 6lko
iizra on yiiksok sonad verilmasi regionda olan
vakansiya lizro olmusdur.

Hor bir halda gonc kadrlarin regionlarda
islomoayao tosviq edilmosi, regionda olan vakan-
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siyalarin gonc kadrlar hesabina komplektlosdi-
rilmasi zoruridir.

Bir masaloni qeyd etmok istordim. Dovlot
qullugunda calismaq istoayon gonclorin on
boyiik motivi adaton comiyyat va dovlat tigiin
maksimum faydali olmaq, habels 6zlorini mak-
simum realizo etmok istoyi ilo baglidir. Xari-
ci odobiyyatlarda buna bozon “public interest
job” da deyilir. Diizdiir, homin ifado yalniz
dovlot qullugu vozifalori ilo mohdudlagsmasa
da, ictimai maraq vazifolorinin 6niinds mohz
dovlat qullugu vozifalori golir. Diiglintirom ki,
mohz ictimai faydaliliq ilk névboado vo daha
qabariq sokildo Oziinii reglonlarda gostarir.
Eyni zamanda soxsin 6zinin tocriibasinin,
pesokarliq saviyyesinin artirilmasi baximin-
dan da bu olduqca ohomiyyatlidir. Fikrimin
daha aydin olmasi iigiin bir misal ¢okim. Hoar
hans1 bir dovlet qurumunun morkozi aparati-
na igo gobul olunarkon, c¢alisdiginiz struktur
bolmodo oksor hallarda sizden daha tacriibs-
li, pesokar kadrlar olur vo isin osas istiqgamati
lizro mohz onlar masgul olur. Bela deyak “mo
suliyyatin vo is hacminin bolgiisii” aparilir ki,
bu da bazan gonc kadrin kenarda qalmasi ilo
do naticalons bilir. Lakin regionda olan vozi-
folords sizin tizorinize daha boyilik masuliyyat
distir. Belo ki, bir ¢ox hallarda siz miisyyon
istiqgamot izro 9sas masul $oxs olursunuz. Bu
iso sizin iizoriniza daha boyuk moasuliyyat
qoymaqla borabar, sizin Oziiniiziin goxsi ink-
isafiniz ii¢iin do faydali olur.

Elaca do artiq yeni sertifikat sisteminin daha
cevik vozifodo yiiksalis imkanlarinin old-
ugunu nazore alsaq, regionda tacriiba qazan-
mis, bilik va bacariqlarini artirmis gonc kadrin
daha yiiksok vozifalors yiiksalmok imkani da
olacaqdir.

Miisahibo moarhoslasinds  gonclaords
gordilyiiniiz c¢catismazhqlar nalordir?
Dovlat qulluguna qobul olmaq istoyan
gonclor miisahiba morhslasine hazir-
lasarkon 9an ¢ox mnays diqqat ye-
tirmolidirlor?

Miisahibo forqi yoxdur, istor 6zal qurum-
lara, istorso do dovlot orqanlarina iso gqobul
prosesinda olsun, sizin Oziiniizii toqdim et-
mok, digor namizadlordon iistiin cohoatlorinizi
gostormok baximindan g¢ox go6zol imkandir.
Eloco do miisahibo morholosi soxsin testlo

Olciilo bilmoayon keyfiyyotlorinin igogotiiron
torofindon {izo ¢ixarilmasi baximindan da old-
uqca shomiyyatlidir.

Ofsuslar olsun ki, boazi insanlar torofind-
on testin ohomiyyoti sisirdilorak, miisahiba
morhalasing ikinci doracoli miinasibat baslonil-
ir. Fikrimca, gonclorin miisahiba marhslasinda
ugursuzluglarinin baslica sabablorinden biri do
budur. Bels ki, bir sira hallarda miisabiqonin
test imtahanindan kifayot qodor yiiksak bal to-
plamis namizadlor, hamin bala arxayin olaraq
miisahibo morhalasino hazirlasmir vo naticoda
miivoffoqiyyst qazanmirlar. Bu da yanlis
olaraq comiyyotdo test morhalosinin obyek-
tiv, miisahibo morholasinin iso qeyri-obyektiv
olduguna dair fikirlors yol ag¢ir. Halbuki oksor
hallarda namizadlorin miisahibo proqrami iizro
hazirliqli olmamalar1, hayacan, 6zlarini kifayot
godor togdim edo bilmomalari vo digor bu kimi
amillor miisahibads ugur qazanmalarina mane
olur.

Tobiiki, bir sira hallarda miisahibo qrupu tizvii
torafindon geyri-obyektiv qiymatlondirmas hal-
larina da rast golinir. Belo hallarin qarsisinin
alinmas1 {giin iso apellyasiya komissiyasi
foaliyyot gdostorir vo qeyd etmok istordim ki,
mohz apellyasiya kom1551yas1n1n gorari 9sasin-
da miisahibadon ugur qazanmis namizadlorin
say1 kifayat qodordir.

Eloco do tez-tez rast golinon hallardan biri
namizodlorin 6z soxsi anket molumatlarinda bu
vo ya digor bacariglarina dair yanlis moalumat
vermosi ilo baglidir. Qeyd edilon hal daha ¢ox
Ozlni xarici dil biliklorine dair moalumatda
gostarir. Belo ki, namizadlor iddia etdiyi vazi-
fonin tolablorina uygun dil biliyins sahib old-
ugunu, hotta dil biliyi tolob olunmadig1 vozi-
folords belo bu vo ya digor dili miikommal
bildiyini qeyd etso do, miisahiba gedisinda ver-
ilon suallar osasinda homin dili imumiyyotlo
bilmadiyi vo ya ¢ox zaif bildiyi ortaya gixir.
Bu iso namizadin qeyri- ssmlmlllyms dolalot
etmaokla, soxsi keyfiyyatlor meyari iizra do bal
itirmeyine sabab olur.

Namizodlorin ilk ndvbada test imtahanindan
ne¢a bal toplamaginizdan asili olmayaraq, mii-
sahibo morholasino daha ciddi, mosuliyyatlo vo
on 9sas1t miloyyon edilmis proqram {izro hazir-
lagsmalar1t maqsodomiivafiqdir. Anket molumat-
larinin doldurulmasi zamani, miisahiba zamani
diiriist olmaq, yanlis, tohrif edilmis molumat-
lar vermomok olduqca zoruridir. Unutmaq
lazim deyil ki, hans1 sferada calismagindan
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asili olmayaraq, is¢idon tolab olunan birinci
dorocali keyfiyyot mohz diriistliikdiir. Eyni
zamanda namizadlorin 6zlorini sifahi toqdim
etmo, linsiyyat qurma, hoyacanlarini idars edo
bilma bacariqlarini da inkisaf etdirmalori on-
lara miisahibs zaman1 va galacok karyeralarin-
da faydali olacaqdir. Nozore almaq lazimdir
ki, dovlat qullugu vozifalorinds votondaslarla
daha ¢ox iinsiyyat talob olunur ki, bu da yux-
arida geyd etdiyim bacariqlari sortlondirir.

Bakalavr tahsilindon sonra soxsin
xaricdd va ya 0lks daxilinds magistratu-
ra pillasi iizra tohsilini almas1 miisahiba
morhalasi zamani1 ona har hansi iistiin-
liikk verirmi? (verirsd, bu iistiinliik nadan
ibaratdir?)

Hazirda qanunvericilik soviyyesinde mag-
istratura tohsilinin olmasit dovlot qulluguna
gobulda formal istiinliikk yaratmir. Bu baxim-
dan istor 6lko daxilindo istor xaricdo alinmis
magistratura tohsili yalniz o halda {stiinlik
verir ki, homin tohsil namizadin biliklorinda
oks olunsun. Namizadin magistr pillosindo
oldo etdiyi olave biliklor ona miisahiba
morholasinda daha yiiksak natico aldo etmoyo
imkan yarada bilar.

Eyni zamanda qeyd etmok lazimdir ki, bazi
Avropa Olkolorindo bir sira dovlet qullugu
vozifalorinin tutulmasi ii¢lin magistratura
tohsili tolob olunur.

Bu baximdan bilik veo bacariqlarin daim
artirilmasi, daha yiiksok va keyfiyyaotli tohsil
alinmas1 hor zaman faydalidir.
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