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ELSA nodir?

Avropa Hiiquq Toloboalor Assosiyasi (ELSA)
mistoqil, geyri siyasi, golir mogsadi giidmoyon
diinyanin on boyiik hiiquq toloboalor togkilatidir.
ELSA Avropanin 42 o6lkasindo, 210 universitet-
indo 30,000-don ¢ox hiiquq talobalorini vo gonc
hiiqugsunaslar1 6ziinds ehtiva edir.

ELSA-nin Azaorbaycanda togabbiis qrupunun

osas1 bir ne¢o hiiquq tolobasi torofindon 2010-
ci ilin iyununda qoyulmusdur. Elo homin ayda
togobbiis qrupu torofindon toskil edilon prezenta-
syalardan aydin miisahido etmok olar ki, hiiquq
tolobalorinin - oksoriyyoti ELSA-nin  Avropada
toskil olunmus miixtalif beynolxalq todbirlorindo
istirak etmokdo, habelo bu togkilatin digor tizvlori
ilo mohkom qarsilighh miinasibotlor quraraq 6z
olagolorini genislondirmokds maraqlidirlar.
Azorbaycan ELSA-nin  Tirkiyonin  Alanya
sohorindo kegirilon 58-ci Beynolxalq Suranin
Iclasinda miisahidogi iizv statusunu qazandi,
beloki Azorbaycan soslorin c¢oxlugu ilo ELSA
ailosino gobul olundu.
Biz inaniriq ki, tolobolor ELSA-nin genis foaliyyat
imkanlar1 vo beynolxalq omokdagliq vasitosilo
beynolxalq hiiquq sistemlori barads doyarli biliklor
va tocriiba aldo edacoklar. Vo har bir Azorbaycanl
hiiquq tolobasi idaroetmo, qrup fealiyyoti gabil-
yyoti, praktiki is tocriibosi, Avropa doyorlorini
paylasmaq vo basga imkanlardan faydalancaglar.

Avropa Hiiqugsiinas Tolobalor Assosiasiyasi
( The European Law Students’ Association)

Avropanin  miixtolif  dovlotlorindon, univer-
sitetlorindon, modoniyyotlorindon olan on min-
larle Hiiqugsiinas Toloboni vo Gonc Hiiqugsiinasi
0ziindo birlogdirmoklo, Hiiqugsiinas Tolabolorin
biitovliikdo diinyadaki on boylik sobokosidir. Toski-
latin yaradilmasinda vo hal-hazirki foaliyyotindo
osas mogsad Avropanin miixtolif O6lkolorindon
olan gonclori eyni toskilatda birlosdirmoklo, on-
lar arasinda monovi-oxlaqi inteqrasiyaya, elmi

biliklorin paylasilmasina nail olmaqdan, Beynolx-
alq Konfranslar, Tolimlor, Sohnoalosdirilmis Moh-
koma proseslori kegirilmasi yolu ilo Hiiqugsiinas
Toalobolorin nazori biliklorinin praktiki totbigino
sorait yaratmaqdan ibaratdir.

44 Avropa dovlotindon olan Hiiqugsiinas
Talobolorin vo Gonc Hiiqugsiinaslarin vahid bir
sobokado togkilatdiraraq ELSA istor tolobo miiba-
dilosi hayata kecirmoklo, tohsil soforlori togkil et-
moklo, istorso do tacriibo proqramlari togkil etmoklo
Hiiqugsiinaslarin 6z saholorindo daha profession-
al formalagsmasi vo tocriibo gqazanmasi yolunda
boyiik komoklik gdstormis olur. Eyni zamanda
toskilatin Beynolxalq olmasi Hiiqugsiinaslara istor
maodoni, istor elmi cohotdon Avropaya inteqrasiya
olmaq imkani1 yaratmaqdadir.

“Insan

moanaviyyatina va
madani miixtalifliklora
hormat edilon bir

diinya”

toskilatin foaliyyotindo baslica prinsip kimi ¢ixis
edir. Toskilatin yaranma moqsadlori sadoco sadal-
adigimiz akademik xarakterli foaliyyotlordon
ibarot deyildir, ELSA eyni zamanda, miix-
tolif dovlot, din vo irglordon olan Hiiqugsiinas
Talabolorin vo Gonc Hiiqugsiinaslarin daimi dost-
lugunu yaratmagi qarsiya mogsod qoymusdur,
foaliyyot mogsadlori sirasinda miixtolif ayloncali
todbirlor, gozintilorin togkili do yer tutmaqgdadir.
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Whatis ELSA?

ELSA is the world’s largest independent law
students’ association. ELSA is an international,
independent, non-political, non-profit-making or-
ganisation run since 1981 by and for students. It is
comprised of students and recent graduates who
are interested in academic and personal excel-
lence. ELSA offers law students a perfect platform
to develop their existing skills, acquire new skills
and meet fellow students and legal professionals
throughout Europe.

ELSA gives many opportunities to its members
to get access to premium projects. ELSA mem-
bers can be a delegate in WIPO, UNCITRAL or
in other UN bodies. With ELSA, this is a reality!
And ELSA will provide you with the opportunity
to work on projects throughout Europe with peo-
ple of multiple nationalities.

Students and young lawyers enrolled in ELSA
are seeking for excellence. They are not afraid to
challenge their legal skills and are willing to in-
vest their free time into the improvement of their
knowledge.

Vision
“A just world in which
there is respect for

human dignity and
cultural diversity”

The Philosophy Statement of the
European Law Students’ Association

Purpose

To contribute to legal education, to foster mutual
understanding and to promote social responsibil-
ity of law students and young lawyers.

Means

To provide opportunities for law students and
young lawyers to learn about other cultures and
legal systems in a spirit of critical dialogue and
scientific co-operation.

To assist law students and young lawyers to be
internationally minded and professionally skilled.

To encourage law students and young lawyers to
act for the good of society.

Organisation

Local, National and International Level The
ELSA Network works on three levels, the local,
the national and the international. ELSA has 42
National Groups as members and almost all Na-
tional Groups are divided into Local Groups. Ev-
ery Local and National Group has a Local or Na-
tional Board.
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ELSA Azarbaycan
Hugug Jurnal

LSA Azarbaycan Hiiquq Jurnalinin osasi
2015-ci ildo qoyulmus, 2016-c1 ilds iso
ilk dofa ¢ap olunmusdur.

Jurnalin asas magsadi hiiqugsiinasliq
sahasinds oxuyan tolabolorin miitalia meylinin
va havasinin giiclondirilmasi, 6lkonin hiiquq
sahasinda elmi va praktik baximdan miibahisali
v timda masalalari barado molumata malik ol-
masinin tomin edilmasi va hiiqugsiinashq ixti-
sasinda oxuyan talabalarin, ganc hiiqugsiinaslarin
elmi aragdirmalarinin, mévgelorinin vo gorhlori-
nin genis hliquq ictimaiyyatino ¢atdirilmasindan
ibarotdir.

Jurnalin vazifasi hiiqugsiinasliq sahasinds toh-
sil alan tolabalorin biri-biri ilo qiyabi olaraq
tanisliginin, onlarla tocriibi hiiquq is¢ilori
arasinda bu vo ya digor formada elmi kontaktin
qurulmasinin vo 6lkado, eloco do diinyada bas
veran hiiquqi yeniliklorlo bagl molumatlandiril-
manin tomin edilmasindaon ibaratdir.

Jurnalin faaliyyat istiqamatlori asagidakilardan
ibarotdir:

1. Moqalslor, elmi aragdirmalar, movqelor,
sorhlor;

2. Hiiquq sahasi tizrs 6lko orazisinds vo diinyada
bas veron miixtolif hadiso vo horakotlor barads
molumatlar;

3. Hiiquq sahasi tizro milli vo beynalxalq mah-
koma aktlariin ¢ap edilmasi.

ELSA Azerbaijan
Law Review

LSA Azerbaijan Law Review was estab-
lished in 2015 and its first edition was
published in 2016.

The main aim of Law Review is to
motivate law students to read academic literature
and write academic articles, to provide them with
appropriate information related to highly import-
ant and topical discussions taking place in the
civil society and to deliver young lawyers’ and
students articles to society.

The activities of Law Review are the followings:
1. Articles, academic researches, interpretations;
2. Information related to law sphere on a local
and international level;

3. Printing interesting local and international
judiciary acts.
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insan Hiiquglari Uzra Miivakkilin insan Vs
Vatandas Hiiquq Va Azadliglarinin Tamin
Edilmasinda Dovlat Organlari ila Qarsiliqli

olagesi

Nurani Riistamli
“Dévlst va hiiquq nazariyyasi va tarixi” kafedrasinin magistranti
Hiqugq fakdltesi, Baki Dévkat Universiteti

Agar sozlor: insan hiiquqlari, azadlig, ombuds-
man, hakimiyyat sistemi, qanunverici organ, qa-
nunvericilik togabbiisli, mohkomso, prokurorlug,
geyri-hokumat toskilati, votondas camiyyati.

Moaqalods ombudsman tasisatinin mahiyyati, In-
san hiiquglar lizro miivokkilin insan vo votondas
hiiquq vo azadliglarinin tomin edilmasinds rolu vo
onun insan vo vatondas hiiquq ve azadliglarinin
tomin edilmasi sahasindo diger dovlat organlari ilo
qarsiligh faaliyysti barado molumat verilir.

Insan hiiquglar iizro miivokkilin {imumi xarak-
teristikasi. Insan hiiquqlart {izro mivakkilin
dovlot organlart ilo garsiligh olagesini miisyyon-
logdirarkon ombudsman tosisatinin mahiyyeti ilo
bagli masololoro digqget yetirmok zoruridir. Om-
budsman termini diinya dillorino Isve¢ dilindon
daxil olmusdur. Monasi1 agent vo ya sodr demok-
dir. (5) Parlament torsfindon insan hiiquq vo aza-
dliglarinin  miidafiogisi kimi solahiyyat verilon,
dovlat funksiyalarinin dastyicist olan vazifali gox-
slorin iizerinds birbasa parlament nazarotini hayata
kegiran, lakin onlar torofindon qobul edilmis gorar-
lar1 doyisdirmok hiiququ olmayan, etibarl1 vo layiqli
vozifoli soxs diisiiliirOmbudsman tosisati qanun-
verici, icra vo mahkoma hakimiyyati sistemino dax-
il deyil. Ombudsman tasisatin1 saciyyslondiran asas
cohatlordon biri onun tam miistoqil olmasidir. Om-
busdman 6z funksiyalarini vatondaslarin taloblari
vo sikayotlorino osason, habelo 6z tosobbiisii ilo
hayata kegirir.

Azorbaycan  Respublikasinda ~ ombudsmanin
faaliyyati digor dovlat hakimiyyati organlari ilo qa-
rsiligh slagalidir. Insan hiiquqlart tizro miivokkilin
dovlat organlart ilo qarshiql olagalari ilk novbada
onun toyinatindan irali golir. (1) Belo ki, miivok-
kil dovlet vo yerli 6ziinliidara orqanlari, vozifo-
li soxslor torofindon insan vo votondas hiiquq vo

azadliglarna amal vo hdérmet edilmasi tizorindo
nozarati hayata kecirir vo pozulmus hiiquglarin
barpasini tomin edir. Bunun {i¢iin o, dovlot vo yer-
li 6ziintiidare orqanlarinin, vazifali soxslorin insan
hiiquglarini pozan qorar vo horokatlorindon verilm-
is sikayotloro baxmaq vo miivafiq todbirlor gormok
solahiyyotino malikdir. Qeyd olunanlar miivokkilin
insan va vatondas hiiquq ve azadliglarinin tomin
edilmosindo dovlat orqanlart ilo qarsiligh olagolari-
nin zaruriliyini gostarir. Insan va vatandas hiiquq vo
azadliglarmi tomin edon dovlat organlarimin daxi-
li vo xarici qarsilight olagesi forqlondirir. Birinci
halda hamin orqanlar insan hiiquqlarmin tominati
tizro qarsiligh suratds foaliyyat gostorirlor. Xari-
ci qarsihiglt olage isa dovlet orqanlarinin insan va
Vetandas hiiquq vo azadliglarmin tomin edilmasi
lizro birgo faahyyat gostarmasini nazards tutur.( 6)

Insan hiiquqlart iizro miivakkilin dévlat hakimi-
yyati orqanlart ilo qarsiligh alagesinin shomiyyati.
Insan hiiquglar1 tizro miivokkilin dovlot organlar
ilo qarsiliglt slagesinin shamiyyeti ondan ibarot-
dir ki, belo garsiligh alags miivakkil torofinden in-
san vo votondas hiiquq ve azadliglarinin miidafia
edilmosinda, comiyyoatdo hiiquq diisiincosinin vo
hiiquq madamyyetlmn inkigaf etdirilmosinda, o
ctimladan dovlet vo yerli dziliniiidars orqanlarlnln
vozifali soxslorin foaliyyotinds, habelo insan
hiiquglarina dair qanunvericilikdo mdvcud olan
quisurlarin agkara ¢ixarilmasi va onlarm aradan qa-
ldirilmasi iizra tovsiyalorin verilmasinds olduqca
miihiim rol oynayir.

Insan hiiquqglart tizro miivekkilin Azasrbaycan
Respublikast Milli Maclisi ilo qgarsihgh olago-
si. Miivokkiliyin faaliyyastinin vo onun insan va
vatandas hiiquq ve azadliglarinin tomin edilmasindo
dovlot orqanlar ilo qarshqgl slagasinin miihtim is-
tigamotlorindon birini insan va vatondas hiiquq vo
azadliglar1 sahasinde qanunvericiliyin tokmillogdi-
rilmosi vo beynalxalq hiiququn hamiligla gabul

gl
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edilmis prinsip vo normalarmin uygunlasdiril-
mast togkil edir. O, bu yolla hiiquq vs azadliglarin
miihafizosinds istirak edir. Bu istigamotdo miivok-
kil Azarbaycan Respublikasinin Milli Maclisi ilo
six suratdo qarsiligl olagods foaliyyot gostarir. Belo
ki, “Azarbaycan Respublikasinin Insan hiiquqlari
tizro miivakkili (ombudsman) haqqinda” Konstitu-
siya Qanununun 1.5-ci maddasine asason Miivok-
kilin faaliyysti insan hiiquglarinin miidafiasini,
pozulmus insan hiiquq ve azadliglarinin borpasini
tomin edon digor dovlat orqanlarinin solahiyyatlori-
ni mohdudlasdirmir vo avaz etmir. Miivokkil Azor-
baycan Respublikasinin Milli Maclisine insan
hiiquq ve azadliglarinin tomin edilmosi moagsadilo
qanunlarin gabul edilmasing vo yenidon baxilmasi-
na dair tokliflor vero bilor. (7) Azorbaycan Res-
publikasmin insan hiiquglar1 iizra miivekkilin 6zii
qanunvercilik tosobbiisii hiiququna malik deyil.
Bu iso manfi hal kimi giymotlondirilmalidir. Belo
ki, foaliyat istiqgamatlorindon biri ganunvericiliyin
tokmillasdirilmasindon ibarst olan dovlet orqani
tobii ki, qanunvericilk togabbiisii hiiququna malik
olmalidir. Qanunvericilk togobbiisii ombudsmanin
faaliyyatindo ona gora zoruridir ki, o, eyni zamanda
votondag comiyyatini tomsil etmoklo vo bilavasito
hiiquq miidafis togkilatlar ilo islomaklo ganunveri-
cilik togabbiisii hiiququ asasinda genis ohali kiitlosi-
nin maraqlarini ifads eds bilor. (4) Ombudsmanin
qanun yaradiciigr foaliyyotinin miihiim aspekti
ondan ibaratdir ki, o, dovlstlo comiyyat arasinda
vasitogi kimi ¢ixig etdiyindon vatondaglarin dévlot
torafindon qobul edilon gorarlara, xiisuson qanun
yaradiciligina tosirinin giiclondirilmasine imkan
verir.

Insan hiiquglar1 iizro miivokkilin Konstitusiya
Mohkomasi ilo qarsihiglt slagesi. Miivakkil qa-
nunvericiliyin tokmillosdirilmasi sahasindo Azor-
baycan Respublikasinin Konstitusiya Mohkomae-
si ilo do qarsihiqlt foaliyyat gostorir.“Azarbaycan
Respublikasinin Insan hiiquglar tizro miivakkili
(ombudsman) haqqinda” Konstitusiya Qanununun
13.2.8-ci maddasine asason soxsin hiiquglart qiiv-
vado olan normativ hiiquqi aktla pozulduqda,
Miivakkil Azarbaycan Respublikasinin Konstitusi-
ya Maohkamasina sorgu ilo miiracist etmak hiiququ-
na malikdir. (3)

“Konstitusiya Mohkomasi haqqinda” Azarbay-
can Respublikasinin 23 dekabr 2003-cii il tarixli
Qanununun 32.2-ci maddosine gora Azorbaycan
Respublikasinin  Ali Mahkomasinin qararlarinin
qanunda nozordo tutulmus hallarda Azorbay-
can Respublikasinm Konstitusiya vo qanunlarlna
uygunluguna dair mosalslors Insan hiiquglar tizro

miivokkilin sorgularma Konstitusiya Maohkomasi
torofindon baxilmasina agagidaki hallarda yol ver-
ilir:

- Totbiq edilmali olan normativ hiiquqi akt
mohkoma torafindon totbiq edilmodikdo;

- Totbiq edilmali olmayan normativ hiiquqi
akt mohkomo torafindon totbiq edildikdo;

- Normativ hiiquqi akt mohkoma torafindon
diizgilin sorh edilmodikdo.

Konstitusiya Mohkomaosino miiraciot hiiququ
Miivokkilin 6z tocriibasindo vatondaslarin hiiquq
va azadliglarinin normativ hiiquqi aktlar, balodiyya
aktlart vo mohkoma torafindon pozulmasi zamani
rastlagdiglr problemlorin hollinde miihiim vasito
kimi ¢ix1s edir.

Insan hiiquqlart iizro miivakkilin digar moh-
komolorlo qarsiliglt olagosi. Insan hiiquglart iizra
miivokkilin foaliyyotinin mshkomolaorlo do qa-
rsiligh olagesi mévcudur. Hom mohkomoler, ham
do ombudsman ganunda nozords tutulmus va-
sitolorlo pozulmus insan vo votondas hiiquq vo
azadliglarinin barpasini tomin edirlor. Lakin mah-
komalar pozulmus hiiquglarinin barpasini bilava-
sito tomin edirlarse, ombudsman, bir qayda olaraq,
pozulmus hiiquglarin borpasinda dolayi yolla isti-
rak edir. Bundan slavo, ombudsmanin aktlar1 tov-
siya xarakteri dagidig1 halda mahkomeonin gorarlari
macburidir. Mohkomoalor macburetmayo, ombuds-
man iso omokdasliq prinsipine asaslanan nozaroti
hayata kegirir. Sanksiya totbiqino osaslanan mac-
buri xarakterli nozarat he¢ do biitiin hallarda miis-
bat noticolor vermir. Coza tohdidi vozifoli goxsi
miixtolif miidafio mexanizmlori isloyib hazirla-
maga sovq edir. Ombudsman iso dovlst orqanlari
ilo daha six qarsiligh slageds oldugundan onlarin
faaliyyat prosedurlar ilo daha yaxindan tanis olur.
Buna gora do o, 6z tovsiyalorinin praktiki tosiri-
nin neco olacagini avvolcodon prognozlagdira vo
homin prosedurlara daha ¢ox uygun golon tdvsi-
yolor vermoklo 6z somoroliliyini daha ¢ox artira
bilor. Sanksiya tohdidi olmadigindan vozifali soxs
ombudsmanin tdvsiyalarini yerine yetirmokds daha
sorbastdir vo onun miixtalif 6ziinlimiidafis mex-
anizmlori fikirlosmosina zorurat yoxdur.

Insan hiiquglart tizra miivakkilin prokuror-
luq orqanlar ilo qarsiligh slagesi. Molumdur ki,
insan va votondas hiiquq vo azadliglarinin tomin
edilmasindo prokurorluq orqanlart miihiim rol
oynayir. Miivakkilin prokurorluq organlari ilo qa-
rsiligh olaqoesi bilavasito “Azorbaycan Respub-
likasinin Insan hiiquqlart izro miivakkili (ombuds-
man) haqqinda” Konstitusiya Qanunununda oks
olunmusdur. Belo ki, Miivakkil illik maruzasinin

A
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bir niisxasini Azorbaycan Respublikasinin Basg
Prokuroruna gondorir. Homin moruzodoki icmal
prokurorluq torsfindon &yronilir, qeyd edilon
ndqsanlarin aradan qaldirilmasi mogsadils zaruri
tadbirlor goriiliir. Bu iso miivakkillo prokuror-
luq arasinda molumat miibadilesi va qarsiliglt
olagolorin geniglondirilmasi baximindan miithiim
ohomiyyat kasb edir.Bundan basqa prokurorluq
organlari ilo Miivakkilin qarsiligli slagesi qanun-
vericilikde nozords tutulmus hallarda birgo yox-
lamalarin aparilmasi va s. formalarda da tozahiir
edo bilar. (5)

Miivakkilin insan vo vatondas hiiquq vo aza-
dliglarinin tomin edilmasindo dovlot organlart ils
qarsiligh slagesi baximmdan onun foaliyyatinin
miihiim istigamatlarindon birini togkil edon in-
san hiiquq va azadliglari ilo bagli masalaloar iizro
maariflondirms isi oldugca miithiim ohomiyysto
malikdir. Bu dovlst va yerli 6ziliniiidars orqan-
larmin, vazifali saxslorin pesokarliq soviyyasinin
va 1§ keyfiyyotinin yiiksoldilmosino miisbat tosir
gostorir.

Insan hiiquglart iizro miivokkilin insan vo
vatondas hiiquq ve azadliglarinin tomin edilmasi
sahasinda dovlet orqanlart ilo qarsiliglt alagasi-
nin digor sociyyavi cohatlori. Miivokkilin po-
zulmus insan hiiquqlarinin borpa edilmosi lizro
dovlet orqanlar ilo xarici qarsiliglt olagalarinin
hoyata kegirilmosinin hiiquqi osaslarim “Azor-
baycan Respublikasinin Insan hiiquqlart tizro
miivokkili (ombudsman) haqqnda” Konstitu-
siya Qanunu togkil edir. Insan hiiquqlart tizro
miivokkil hiiquq miidafio vasitolorini totbiq et-
mak salahiyyatine malik olan orqan va vozifali
soxslorin pozulmus hiiquqlarinin barpasinda bi-
lavasito istirakini tomin edir. Miivokkilin faali-
yyetinin bu aspekti insan vo vatondas hiiquq ve
azadliglarinin miidafiosi ilo maggul olan organ-
larm faaliyyastinin samaraliliyinin daha da artiril-
mast baximindan oldugca miihiim ohomiyyat
kasb edir. Ombudsman imperativ salahiyyatlora
malik olmadigindan insan hiiquglarinin pozul-
masi hallarin1 agkar etdikdo belo hallarin aradan
qaldirilmasi, pozulmus hiiquqlarin barpast tizra
icrast macburi olan qgrarlar gabul eda bilon orqa-
nlara miiraciot edir vo 6z faaliyyst magsadlori-
nin reallasdirmagq tiglin onlarin imperativ soalhi-
yyatlorindon istifado edir.(1) Goriindiiyti kimi,
insan va votondaslarin hiiquq ve azadliglarinin
tominatt mexanizmindo Miivakkilin asas tayinati
miivafiq solahiyyatlora malik olan orqan va vazi-
fali soxslor torafindon hiiquq miidafis vasitalari-
nin tatbiq edilmasina, onlarin bu isds bilavasito

istirakina vo noticodo dolayi yolla olsa da, pozul-
mus hiiquglarin barpasina nail olmaqdan ibaratdir.
Azarbaycan Respublikasinin Konstitusiyasinin 24-
cli maddasina asasan hor kosin toxunulmaz, pozu-
Imaz vo ayrilmaq huquqlarl var. (2) Bu huquqlarln
tomininda Insan hiiquqglart tizro miivokkil vacib vo
ohomiyyatli rol oynair.

Insan  hiiquqlart  tizro  miivokkilin
votondaglarin - hiiquq ve azadhiglarinin  tomin
edilmasi vo miihafizasi lizra tadbirlarin planlagdiril-
mast sahasindo dovlst organlarinin faaliyystinin
olagalondirilmasi onun faaliyyetinin daha da tok-
millagdirilmasinde miihiim rol oynayir. Bununla
olagadar olaraq miivakkilin koordinasiya miisa-
viralari kegirmok, is¢i qruplart yaratmagq, analitik
malumatlar almaq va s. hiiquqlar1 oldugca miithiim
ohomiyyat kosb edir.

Miivokkilin insan vo votondas hiiquq vo
azadliglarinin tomin edilmosinde ddvlot organlari
ilo garsiligh elagesu baximindan onun faaliyyastinin
mithiim istiqgamotlorindon birini toskil edon insan
hiiquq vo azadliglar1 ilo bagli masalalor {izro maari-
flondirms isi miithiim ohomiyysts malikdir. Bu,
dovlst vo yerli 6ziiniiidars orqanlarinin, vozifali gox-
slorin pesokarliq soviyyasinin va is keyfiyyatinin,
habelo ohalinin hiiquqi modaniyyatinin yiiksold-
ilmasine miisbat tosir gostorir. Hiiquqi maari-
flondirms yalniz hiiquq ve azadliglarin dasiyicilar
ticiin deyil, hom do bu hiiquq va azadliglar1 tomin
etmoli olan dovlat vo yerli 6ziinliidare orqanlari,
vaozifali goxslor liglin aparilmalidir. Belo ki, insan
hiiquglar1 bir ¢ox hallarda momurlarin dovlstin in-
san hiiquqlart ilo bagh beynslxalq miiqavilslorls
qobul etdiyi ohdoliklor barosindo molumatsi-
zig1 vo ya bu o6hdolikloro ohomiyyast vermomasi
naticasinda pozulur. Buna gora do, Insan hiiquqlart
tizro miivakkilin apardigi maariflondirma isi dovlot
qulluggularini, hiiquq miihafize organlarinin amok-
daslarini, polislori, hakimlori do ohato edir.

Miivakkilin insan vo vatondas hiiquq ve aza-
dliglarinin tomin edilmasindo dovlat organlar ilo
qarsilight olagosindon danigarkon onun insan vo
vatondas hiiquq vo azadliglarinin tomin edilmosi
iclin maariflondirma iizro moqsadli dovlst pro-
gramlarmin islanib hazirlanmasinda vo hayata
kecirilmasindo xiisusi istirakin1 qeyd etmok lazim-
dir. Azorbaycan Respublikasmim Insan hiiquglar
{izro miivokkilinin illik moruzosindo “Insan
hiiquglarinin miidafissi iizro Milli Foaliyyat Plan1”
nin gobul edilmosi toklif olunmus vo homin planin
layihasi tortib olunaraq miivafiq tokliflor taqdim ol-
unmusdur.
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Toqdiralayiq haldir ki, Azsrbaycan Respub-
likas1 Prezidentinin 28 dekabr 2006-c1 il tarixli
Sarancami il hamin “Milli Faaliyyat Plan1” tos-
diq edilmisdir. “Milli Foaliyyat Plan1” nda nor-
matig-hiiquqi bazanin tokmillogdirilmasi, insan
hiiquqglart sahasinds faaliyyat gostoran beynalx-
alq toskilatlarla omokdasliq, ohalinin miixto-
lif qruplarinin hiiquqi miidafissinin giiclondir-
ilmosi, dovlst organlarmin faaliyystinin insan
hiiquglarmin tomini sahasinds giiclondirilmasi va
tokmillasdirilmasi, habelo todris, maariflondirmo
sahasinda tadbirlar nazards tutulmusdur. (5)

Miivakkil torsfinden insan hiiquglarinin
somorali va muteraqql xarakterli beynolxalq
tocriiboyo uygun sokildo tomin edilmasi xarici
dovlotlorin milli ombudsmanlart ilo slagelorin
yaradilmasi, miinasibatlorin inkisaf etdirilmasi vo
tocriibo miibadilosinin aparilmasi zoruri ohomi-
yyot kosb edir. Azorbaycan Respublikasmnin In-
san hiiquqlart {izro miivokkili diinyanin bir ¢ox
olkalarinin analoji institutlart ila garsiliqli amak-
dagliq yaratmisdir. Ombudsmanin xarici hom-
karlar1 ilo omokdasligi hom onun iizv oldugu
beynolxalq toskilatlar, yoni Beynolxalq Ombuds-
manlar Institutu, Avropa Ombudsmanlar Institu-
tu, Asiya Ombudsmanlar Assosiasiyasi ilo, hom
da ikitorofli osaslarla qurulmusdur.

Insan hiiquqlart tizro miivakkilin gey-
ri-hokiimat togkilatlar1 ilo qarsilight olagosi.
Insan hiiquqglart tizro miivokkilin 6z funksi-
yalarin1 dolgun sokildo reallagdirmasi baximin-
dan onun dovlet organlari, kiitlovi informasiya
vasitolori, beynolxalq institutlar ilo yanasi insan
hiiquglarinin miidafiesi ilo mosgul olan gey-
ri-hokiimat toskilatlart ilo omokdashq etmosi
do zoruri masalslorden biridir. Insan hiiquqlart
tizro miivakkillo qeyri-hokumot togkilatlar
arasinda six qarsiliqh olagelorin  qurulmasi
zorurati bir sira sobablorlo sortlonir. Birinci-
si, diinya Olkolorinin imumi tocriibasi gostarir
k1 bir ¢ox hallarda mohz belo toskilatlar Insan
huquqlan lizro miivokkil institutunun yaradil-
masl togobbiisii ilo ¢ixis edirlor. Ikincisi, onlar
Olkads insan hiiquglarinin voziyyati ilo bagh
tam molumata malik olurlar. Yarandigi vaxt-
dan Ombudsman QHT-larle faydali amokdasliq
olagalari qurmusdur. Els 2003-cii ilin aprel aym-
da Ombudsmanin yaninda miistaqil Ekspertlor
Surasinin yaradilmas1 bu omokdashigin ardicil
vo rasional sokildo qurulmasi zoruratindon irsli
galmigdir. Miistaqil ekspertlorden, dovlst orqa-
nlarinin vo qgeyri-hokiimat togkilatlarmin nii-
mayondolorindon ibarat olan Ekspertlor Surasi

ictimaiyyatlo olagalorin qurulmasinda, miivekkilin
foaliyyatindo ictimai royin nozors alinmasinda,
comiyyat {lizvlorinin mdovgelorinin  yaxinlasdiril-
masinda vo uzlasdirilmasinda, Azorbaycan Res-
publikasinda insan hiiquqlar1 sahoesinde mdvcud
voziyyetin Oyronilmasinds, habels bu sahodo miix-
tolif masalalorin va onlarin halli yollarinin aragdiril-
masina ictimaiyyatin calb edilmosinds miihiim rol
oynamagqla miivakkilo onun faliyyastinde yaxindan
komaklik gostarir.

Yekun. Beloliklo, Insan Hiiquglari {izro miivok-
kilin dovlot orqanlan ilo qarsiligh alagasi insan va
votondas hiiquq vo azadliglarini vo onlarin tominat-
larini tosbit edon ganunvericiliys labiid sokilde amal
olunmasina, insan hiiquglariin pozulmasi hal-
larmin garsisinin alinmasina, mohkoma, prokuror-
luq va digaer dovlst organlarinin insan hiiquqlarinin
tomin edilmasi sahasinde potensial imkanlarindan
daha foal vo somorali istifads edilmasing, pozulmus
hiiquglarin barpa edilmosindo, biitovliikdo iso in-
san hiiquglarina omal vo hormot edilmoasinda biitiin
soylorin  birlogdirilmosine yonolmisdir. Bu qa-
rsiligl alago insan vo vatondas hiiquq ve azadliglar
haqqinda qanunvericiliyin tokmillasdirilmasi, po-
zulmus hiiquq v azadliglarin barpasi va insan va
votondas hiiquq vo azadliglarina dair masalolor {izra
hiiquqi maariflondirms istigamotindo hoyata kegi-
rilir.
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Abstract

This article is related to opennes and trans-
parency in governance. I think the topic is al-
ways topical. The article was investigated the
right to freedom of information and access to
information, then the application of the right
of access to information in different foreign
countries and Azerbaijan was investigated

Kntouesnie Cnosga: l'ocynapcrBenHnoe
yOpaBlI€HHE, OTKPBITOCTb, IPO3PAYHOCTD,
uHpopManus, OTKPBITOE  MPABUTEILCTBO,
Joctyn K uHpOpMaluu, mpaBo, cBobOoxa
uHpopManu

Pesrome

Orta craThsd CBs3aHa C OTKPBITOCTHIO H
NpO3payHOCThIO  ympaBieHus. S aymaio,
YTO TeMa BcerJa akTyaibHa. B crarbe
paccMarpuBajoch ~ HpaBo  Ha  cBOOOAY
uHpopManuum W JHOCTYn K HHGOpPMALUH,
3aTeM OBLIO paccMOTPEHO NMPUMEHEHHUE IMpaBa
JocTyna K UHGOpPMAaIUU B pa3HBIX 3apyOeKHBIX
cTpaHax u AzepOaiikane.

GIRIS. Idaroetmoads agigliq totbiq edilorkon
xalqla, comiyyatlo ddvletin arasinda ortaq
calisma olmalidir. Ciinki idaroetmo ilo xalq

arasinda qarsiliqli olagenin olmasi, idaroet-
monin hansi sahado aktiv va ya passiv aciqligi
totbiq edocayini oavvalcodon miioyyonlogdirmo-
si ilo va taraflorin vazifalorini zamaninda hoya-
ta kegirmolori ilo daha ¢ox somors oldo edilo
bilor. Dovlot idarsetmasinin agiq, soffaf totbiq
edilmosi dlkoado korrupsiya ilo miibarizoys do
miisbat tosir gostoro bilor.

Informasiya oldo etmok huququ idaroet-
modo agiqligin formalagmasi iigiin bir vasito
olaraq gobul edilo bilor. Comiyyat torofindon
bu hiiququn totbiq edilmasi vo ya totbiq edilo
bilmasi iigiin dovlotdon lazimi soraiti yarat-
masini istomosi idaroetmods agiqligin tominino
tokan verocokdir. )

IDAROETMODO ACIQLIQ. Idarsgilikdo
aciqliq anlayis1 XX. asrin sonlarinda meydana
golmaya baglamisdi.

Diinyada forqli 6lkolordo idaroetmodos agiqliq
forqli soviyyolordo hoyata kegirilir. Demokra-
tiya inkisaf etmis 6lkolorde miiayyon bir sovi-
yyado totbiq edildiyi halda, inkisaf etmokdo
olan 6lkalards iso yeni-yeni inkisaf edir (Eken,
1994: 2).

Ac¢iqliq Tiirk Dil Qurumu liigatlorinds aydin-
liq, aydin olmagq, aydin bir sey olmaq, bir se-
yin gizli olmamagi, gdériinmomoayi monasina
golir (Findikl1, 1996: 103). Aciqliq idaroetmo,
idaragilik sozleri ilo birlesdiyinds iso yerli
idaragilik vo dovlat idaragiliyi sahasindo giz-
li vo qapal1 toraflorinin bilinmasins icazs ver-
ilmasi vo foaliyyatlorinin har kos torofindon
goriilo bilmosi kimi ifads edilo bilor ( Dogan,
2013:173-183).

Idaroetmado agigligin iki ndvii vardir: Aktiv
aciqliq vo Passiv aciqliq.

Aktiv aciqliq novii idareetmonin informasiya
vermok, paylasmagq vozifosidir. Bu ndv agiqliq
totbiq edilorkon soxsin informasiya oldo etmok
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iicin quruma getmosino ehtiyac olmur.
Qurum 0Ozl foaliyysti haqqinda, qorarlar
haqqinda moalumat yayimlayir. Bu zaman iki
metoddan istifads edilo biler. Birinci metod,
informasiya birbasa xalqa, cemlyyete Stirdlir,
Ikinci metod iso informasiya iiciincii $3XS9,
mediaya, Otiiriilir, o da informasiyan1 comi-
yyote otiiriir (Gournay, 1971: 90).

Passiv aciqligda iseo qurum 1nforma51ya
yayimlamir, soxs molumat oldo etmok iigiin
quruma miiraciot edir.

INFORMASIYA OLDO ETMOK
HUQUQUNUN ANLAYISI. informasiya oldo
etmak hiiququna ke¢madaon 6nco adabiyyatlar-
da birlikds istifade olunan hiiquq ve azadliq
anlaylslarmln ilk baxisda eyni monali kimi
gortinsa do, aslinds bu iki anlayis ¢ox forqli
oldugunu noazors ¢atdirmagq istoyirom.

Azadlig, soxsin bir seyi etmok vo ya etmomok
iradosino sahib olmasi, miioyyon bir seyl et-
mok vo ya etmomok haqqlnda soxsin Oziinlin
gorar vermasi olaraq gobul edilir (Kaboglu,
1989: 14). Basqga bir ifado ilo sorbost horokot
etmo giicli, miistoqilliyin ifadssidir (Tunaya,
1982: 187).

Hiiquq iso verilmis salahiyyatlordir. Bu sola-
hiyyotlor konstitusiya, qanunlarla miisayyon
edilir (Tunaya, 1982: 187). Hiiquqgla azadliq
arasinda forqlilik azadligin sahasinin ohato
dairasino goro daha genis olmasidir. Hiiquq
azadligin konstitusiya vo qanunlarla mahdud-
lanan halidir.

Informasiya oalds etmok hiiququ dovlatin gi-
zliliyino qars1 istifado olunan bir hiiquqdur
(Kaya, 2005: 60-61). informasiya oldo etmak
hiiququ dar monada haqqinda harakat, oamali-
yyat aparilan vo ya aparilmis, qorar alinan
vo ya alinacaq soxslorin idaroetmoadon onlara
lazim1 molumati ala bilmosidir. Genis mona-
da iso soxsin idaroetmonin alinds olan hor név
informasiya, sonod vo molumatlar1 aldo edo
bilmosi monasina golir (Eken, 2005b: 63).

XARICI OLKOLORDO INFORMASIYA
OLDO ETMOK HUQUQU.

Kanada . Informasiya 9ldo Etmok Haqqinda
Qanun 1983-cii ildo qlivvoys minmisdir. Kana-
dada votondaslara vo 6lkads davamli iqamot-
gahi1 olan xarici votondaglara federal hokumot
molumatlarini alde etmak hiiququ verilib (Bil-
gi Edinme Degerlendirme Kurulu, 2015: 73).
1989-cu ildo iso bu hiiquq biitiin soxsloro vo
sirkotloro verilib (Bilgi Edinme Degerlendirme
Kurulu, 2015: 73; Kaya, 2005: 388-389). Bu

qanunla miiraciot edilon orqanlar torofindon
molumatlarin verilmosi ilo birlikds, qurum-
lara miioyyon edilmis miiddsatlordo molumat-
larin1 yayimlamaq 6hdsliyi verilib (Bilgi Ed-
inme Degerlendirme Kurulu, 2015: 74). Yazih
miiraciotloro 30 giindon gec olmayaraq cavab
verilmalidir. ©gor miiraciatlorin cavablanmasi
liclin olavo olaraq arasdirma aparmaq, malumat
toplamaq lazim olarsa, bu miiddot uzadila
bilocoyi gostarilss do, daqiq tarix gostorilmay-
ib. Bu voziyyaot haqqlnda miiraciat edon soxslo
birlikde Informasiya Komissarina da molumat
verilmali oldugu ifads edilib. Gostorilon miid-
dot icorisindo miiraciot cavablanmasa quru-
mun miiracioti cavablamadan imtina etdiyi
gobul edilir. Miiraciotlor iigiin ddonis 25 dol-
lardan ¢ox olmamaq sorti ilo vo alave olaraq
sonadlori oldo etmok iigiin olavo ddonis tolab
edils bilor ( Bilgi Edinme Degerlendirme Ku-
rulu, 2015: 75).

Olds edilmesi mohdudlanan moalumat-
lara beynolxalq olagolor, milli tohliikesizlik,
Olkonin vo bozi dovlet qurumlarinin iqtisa-
di monafelorini ohato edon molumatlar, sox-
si molumatlar, kommersiya sirri vo maliyyo
molumatlari, mohkomo vo istintaq malumat-
lar1, nozarat, yoxlama ilo slagali moalumatlar
vo miiraciat edildiyi tarixden 90 giin i¢orisindo
yayimlanacaq molumatlar aiddir (Bilgi Edinme
Degerlendirme Kurulu, 2015:76).

Miiraciatlorlo alaqeh sikayatlor Informasi-
ya Komissarma edilir (Bilgi Edinme Deger-
lendirme Kurulu, 2015: 76; The Acces to In-
formation Act, 1983)

Amerika B1r13§m1$ Statlar1. Informasiya ©lda
Etmok Qanunu 1966-c1 ildo gobul edilmis,
1967-ci ildo qlivvoys minmisdir (Bilgi Edinme
Degerlendirme Kurumu, 2015: 27; Jacqueline,
1972: 13-14).

Bu Qanuna gors ayr1 segkilik olmadan hor
kos hokumoat orqanindan molumat almaq
hiiququna malikdir. Qanunun ohato dairasino
inzibati vo horbi orqanlara, dovlet hiiquqi
soxslorino, dovlet qullugunu hoyata kegiron
orqan vo qurumlara molumat slds etmok ii¢iin
edilon miiraciatlori ohato edir. . Ancaq Oyalat
Idaralorine, mohkomoloro, ABS Kongresi ilo
vozifasi sadoca prezident vo vitse-prezidento
moslohot vo komok etmoklo mohdudlanan
Ag Evdos xidmeat bdlmoalorina gondarilon
miiraciatlor bu ganunla tonzimlonmir. Sadaco
yazili miiraciotlor qeydo alinir. Miiraciotlor 20
is gliniling, ogor olavo arasdirma aparmagq
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lazim olarsa 30 is giiniindon gec olmadan cavab-
lanmalidir. ©gor miiraciot haqqinda imtina cavabi
varsa, $oxso dorhal bildirilir (Bilgi Edinme Deger-
lendirme Kurumu, 2015: 29).

Molumatlar iiciin  6doniglorin - miqdar1  hor
qurum torafindon miioyyon edilir. Bu 6donislor ti-
carot mogsadli miiraciatlor, tohsil qurumlarinin
miiraciatlori, kommersiya moqsadi olmayan elmi
institutlarin miiraciotlori, motbuat tomsilgilorinin
miiraciatlori vo diger miiraciotlor olmagla qruplara
ayrilir. Ictimai faydali olan, hokumatin foaliyye-
ti haqqinda olan malumatlar, kommersiya monafe
ticiin olmayan molumatlarin aciqlanmast {iglin
edilon miiraciotlor {igiin ya 6danis ciizi olur, ya da
0doanis tolob edilmir (Bilgi Edinme Degerlendirme
Kurumu, 2015: 30; The Freedom of Information
act, 1966).

Amerika Birlogmis Statlarinda agiglanmasi moh-
dudlanan molumatlara milli tahliikesizlik va xarici
olagalordo gizli qalmali olan molumatlar, qurum
daxili qayda va isci heyati qaydalari, diger qa-
nunlara goro gizli qalmal olan molumatlar, kom-
mersiya sirri vo maliyys moalumatlari, torsflordon
basqa soxsa verilmayan qurum daxili vo qurumlar
aras1 yazigmalar, 6zal hoyatla bagli molumatlar,
mohkomso va istintagla bagli malumatlar, maliyya
qurumlarmin isi, tonzimloma va nazarat ilo slage-
li molumatlar, neft quyularinin geoloji vo geofiziki
molumatlar aiddir (Bilgi Edinme Degerlendirme
Kurumu, 2015: 31).

Miiracioatlorlo slagali sikayatlor avvalco qurumun
on iist bascisina edilir. Bu sikayat 20 is giinlindo
cavablanmalidir. Bag¢inin qobul etdiyi gorarlardan
iso federal mohkomolora sikayot edils bilor (Bilgi
Edinme Degerlendirme Kurumu, 2015: 31; The
Freedom of Information Act, 1966). Ancaq 2007-ci
ildo mogsadi vo vazifasi soxslorlo dovlot qurumlart
arasinda yaranan problemlorin hallinds, mohkama
yoluna alternativ olaraq, vasita¢ilik vo ya miimkiin
deyilss, tovsiyo qararlar qobul edon Milli Arxivler
vo Sonadlor Idars orqaninda Dévlet informasiya
Xidmeatlori Biirosu yaradilib (Bilgi Edinme Deger-
lendirme Kurumu, 2015: 31; The Office of Gover-
ment Information Services https://www.archives.
gov/ogis).

Ingiltara. 2000-ci ildo gobul edilon, 2005-ci ildo
qiivvays minan Malumat Azadligi Haqqinda Qa-
nunla har kaso hokumat molumatlarini alds etmok
hiiququ verildi (Bilgi Edinme Degerlendirme Kuru-
lu, 2015: 61). Bu Qanunun gobul edilmosi ilo shato
etdiyi qurumlara malumatlar1 yayimlamaq 6hdali-
yi verilib. Bu 6hdoliklors qurumun yayimlanacaq
molumatlari, yayimlanacaq molumatlarin 6deonisli
olub olmamag1 haqqindan layihe hazirlanmali va

bu layiho davamli yenilomok aiddir (Bilgi Edinme
Degerlendirme Kurulu, 2015: 61; The Freedom of
Information Act, 2000).

Qanuna gors miiraciotlor 20 is glinlindon gec ol-
madan cavablanmalidir. ©gor slave aragdirmaya
ehtiyac olarsa 20 is giinli godor do uzadila bilor.
Ogoar qurum moalumati agiglamirsa 20 is giinii i¢indo
soxso molumat verilir (The Guide to Freedom of
Information, 2000). Surot ¢ixarmaq va ya poctla
molumatlarin géndorilmasi, kommersiya moagsadilo
hazirlanan vo ya satmagq {igiin tolab edilon molumat-
lara goro vo digor qanunvericilikdo icazo verilon
hallarda miiraciotlor iiglin 6donis alina bilor. Online
molumatlara daxil olmaq 6donissizdir (The Guide
to Freedom of Information, 2000). Mohdudiyyatlor
iki qrupa boliiniir. Birincisi miitloq mohdudiyyatlor
heg bir sokilds agiglanmamali molumatlardir. Ikin-
ci qrup mohdudiyyatlor iso sinaqdan kegirilon istis-
nalar aiddir. Bu molumatlar yayimlanarsa ictimai
fayda nazors aliir. Mohdudiyyatlara soxsin bagqa
yollarla aldo eds bilocayi malumatlar, golocokds
yayimlanacaq malumatlar, tohliikasizlik sahosinds-
ki qurumlarla slagali molumatlar, milli tohliiks-
sizlik vo milli midafis, xarici slagolor, Birlogmis
Kralliq igarisindaki olagalor, iqtisadi, istintaq vo
mohkomo qeydlori, dovlot siyasstinin hazirlan-
masl, saglamliq vo tohliikasizlik, ekoloji vo soxsi
molumatlar, gizlilik ¢or¢ivasindo olan vo kommer-
siya mogsadlori haqqinda molumatlar mohdudi-
yyatlarin totbiq edildiyi sahslors aiddir (Bilgi Ed-
inme Degerlendirme Kurulu, 2015: 64; The Guide
to Freedom of Information, 2000).

Miiraciotlorlo alagali slkaystlsr olagoli quruma vo
ya Informasiya Komissarma edilir (Bilgi Deger-
lendirme Kurulu, 2015: 64).

Yaponiya. Inzibati Orqanlarin Malumatlarini
Oldo Etmok Hagqinda Qanun 2001-ci ilds qiivvaya
minmisdir. Bu Qanunla da dovlst organlar ii¢iin
miiraciot edildikds moslumati paylagmaq 6hdoliyi
verildi. Bu Qanun vo Nazirlor Kabineti Qurulusu
Qanunu, Morkozi Hokumot Toskilat Qanunu vo
[mperatorlug Ailosi Qurumu Qanunun miivafiq
maddolorino goro, Nazirlor Kabineti Biirosu, Im-
peratorluq Ailosi Qurumu molumat vermok shdali-
yi yaranmig oldu. Molumat Azadligi Qanununun
ohato etmadiyi saholora kommersiya malumatlari,
soxsi molumatlar, dovlotlor arasi siyasotlo alaqali
molumatlar aiddir (Law Concerning Access to In-
formation Held by Administrative Organs).

Qanuna gora miiraciotlor qurumun idaragisine
edilir. Miiraciotlor 30 giin icerisinde cavablanir.
Olavo Aragdirma lazim olarsa, 30 giin miiddstindo
do uzadila bilor (Bilgi Edinme Degerlendirme
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Kurulu, 2015: 69). Nazirlor Kabinetinin gararina
osason miiraciotlor ddonislidir (The Law Concern-
ing Access to Information Held by Administra-
tive Organs, 2001). Miiraciatlorlo olaqgoli etiraz vo
sikayotlorin gobul edilmasi ti¢liin  Nazirlor Kabi-
neti nozdindo qurum yaradilib. Ancaq etiraz vo
sikayotlor sadoca Informasiya ©ldo Etmok vo Fordi
Molumatlarin Qorunmasini Qiymatlondirmo Quru-
muna deyil, mohkomolora do edils bilor. Etiraz vo
Sikayetlorin bu quruma edils bilmasi iigiin alagali
qurumun on iist bas¢isina etiraz edilmis olmalidir
(The Law Concerning Access to Information Held
by Administrative Organs, 2001).

Tiirkiys. Tiirkiyodo informasiya olds etmok
hiiququ konstitusion hiiquq olaraq oks edilib. Tiir-
kiya Respublikas1 Konstitusiyasinin 74-cii mad-
dosino gors votondaglar vo qarsiliglt miinasibatlor
sarti ilo Tirkiyads yasayan xaricilor 6zlari ilo vo ya
ictimaiyyat ilo slagoedar dilok va sikayatlori haqqin-
da, salahiyyatli orqanlara vo Tiirkiys Boylik Millot
Maclisa yazili miiracist etmak hiiququna malikdir.

Ancaq Tiirkiyads informasiya aldo etmok hiiququ
konstitusion tonzimlomadon avval Qanun ilo tanin-
migdir. Inforrnasiya Oldo Etmok Hiiququ Qanunu
9 Oktyabr 2003-cii ildo gobul edilmis vo 24 Aprel
2004 tarixinds is9 qlivvays minmisdir. Bu Qanun
baraborlik, torofsizlik, aciqliq prinsiplorini osas
alaraq 1nf0rma51ya alda etmoak hiiququnun totbiqini
nazorda tutur.

Bu Qanunun 4-cli maddosine gora har kasin in-
formasiya oldos etmok hiiququ vardir.

Miiraciatlor 15 ig giiniindon gec olmadan cavab-
lanir. Ancaq olava arasdirma vo ya malumat topla-
maq lazim golorss, 15 is giinii qodor do uzadila
biler. Bu vaziyyat haqqinda goxsa 15 giinliik miid-
datds molumat verilir.

Miiracioti cavablamadan imtina edildikdo soxs
mohkomoya miiraciot etmadon ovval 15 i giinii
icarisinds Informasiya 9ldo Etmo Qiymatlondirma
Surasina etiraz edo bilor. Sura iso 30 is glinii miid-
datindo masalo haqqinda garar qobul edir.

Tirkiyads informasiya oldo etmo hiiququ-
na dovlat sirri olan malumatlar, 6lkenin iqtisadi
monafeloring aid molumatlar, kosfiyyatla olagodar
molumatlar, inzibati vo mohkoms istintaqina, 6zl
hayat, xabarlogsma gizliliyi, kommersiya sirri, fikir
sonat asarlori, qurum daxili tonzimlomalar, tévsiya
vo miitalia toloblori ilo slagali olan malumatlara
mohdudiyyatlor totbiq edilir.

Tiirkiyads Informasiya olde etmok hiiququnun
totbiqi sahasindo problemlorin ortadan qaldiriimasi
liclin miistoqil bir qurum Informasiya 9ldo Etmo
Qiymotlondirms Surast yaradilib.

AZORBAYCANDA INFORMASIYA OLDO
ETMOK HUQUQU.

Azorbaycanda on {Ustiin hiiquq qaynagi olan
Azorbaycan Respublikas1 Konstitusiyasinin 50-ci
maddosindo molumat oldo etmok azadligi, 57-ci
maddasinda iso miiraciot etmok hiiququ gostarilib.
Azorbaycanda molumatin olds edilmasi sortlori vo
qaydalar1 30 Sentyabr 2005 tarixli informasiya aldo
etmok haqqinda Azarbaycan Respublikasi Qanunu
ilo tonzimlonir. Bu Qanun Milli Maclisdo 3 dofos sos
vermoya ¢ixdiqdan sonra gobul edilib.

Bu ganuna gors har bir soxs soxson, yaxud onun
niimayandasi vasitasilo, quruma miiraciat etmok va
ya malumat alds etmok tisulunu se¢gmak va infor-
masiya alds etmok hiiququnun tatbiqinde azaddir.
Molumat soxsin vo ya toskilatin olindo olmadiqda,
dogru soxso yonolmok {igiin yardim almaq hiiququ-
na sahibdir.

Bu Qanunla yazili miiracistlori gqobul etmakdon
imtina edilmosi qadagan edilib.

Oldo edilmosi mohdudlasdirilan  molumatlar
hiiquqi rejiminoe gors gizli vo konfidensial olaraq
forqlondirilir.

Dovlot sirri moxfi, veotondaglarin, miilkiyyot
noviindon asili olmayaraq yaradilmig idars, miios-
siso va togkilatlarin, digar hiiquqi soxslorin qanuni
maraqlarinin qorunmasit maqgsadi ilo oldo olun-
masina mohdudiyyst qoyulan peso (hokim, vakil,
notariat), kommersiya, istintaq vo mahkomo sirlari
konfidensial xarakter daslylr Fordi molumatlar
daxilolma (oldo olunma) néviino goro konfidensial
va ag1q kateqoriyalara boliniir (34-cii maddo).

Miiraciatlorin icra miiddati 7 is giiniidiir. Bu miid-
datds homin informasiya 6z operativliyini itirarso,
sorguya dorhal, bu miimkiin olmadiqda iso 24
saatdan gec olmayaraq cavab verilir. Insan hoyati,
saglamlig1, yaxud soxsin azadlig1 liglin real tohliiko
yarandig1 hallarda axtarilmasi vo hazirlanmasi
miioyyan vaxt tolob edon informasiya 48 saat orz-
inds toqdim edilir. ©lds edilmasi istonilon malumat
tam, aciq ifado edilmoyib , miiraciot sahibins 5
is gliniido voziyyst haqqinda molumat verilir.
Molumati slavo olaraq arasdirmagq, dogiglosdirmok
lazim galarsa, 7 is giinii do uzadila bilor (24 va 25-
ci maddolor).

ACIQ MOLUMATLAR. Azorbaycan Respub-
likas1 Qanunu ilo oldo edilmasi mohdudlasdiril-
mayan molumatlar agiq molumatlar olaraq qobul
edilir.

Qanunvericilikdo dovlat vo yerli idaraetmo orga-
nlarinin faaliyyatlori hagqinda molumat vermak
ohdoliklori gostorilso do, bu molumatlarin verilmo
davamlilig1 daqiqlesdirilmayib (Amasov va
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Olibayli, 2002: 20).

Azarbaycan Respublikast Milli Maclisinin Daxili
Nizamnamosinin 3-cli maddosino goro Milli Mo-
clisin iclaslar1 aciq, agkarliq soraitindo kegirilir vo
kiitlovi informasiya vasitalari ils isiqlandirilir. Milli
Moaclisin, Milli Maclisin sadrinin vo onun miiavin-
lorinin, Milli Maclis Aparati1 rohbarinin dovati ilo
Milli Maclisin iclaslarinda basqa soxslor do istirak
edo bilorlor.

Konstitusiyanm 127-ci maddosino goro biitiin
mohkomalards islorin icraati agiq aparilir. Iso qapali
iclasda baxilmasina yalniz o halda icaza verilir ki,
mohkoma aciq icraatin dovlat, peso vo kommersiya
sirrinin agilmasina sobob olacagimi giiman edir, ya
da votondaslarin goxsi vo ya aild hoyatinin moxfili-
yini qorumagq zaruratinin movcudlugunu miioyyan
edir.

Azorbaycan Respublikast Konstitusiya Moh-
komosi haqqinda Qanunda Konstitusiya Moh-
komonin agiq toplantilarina akkredito olunmus
motbuat monsublarmin istirak edo bilmosi geyd
edilib. Bu toplantilar haqqinda mslumat an gec
bes giin qalmis rosmi dovlot qozetindo nosr olunur.
(Amasov vo Olibayli, 2002: 21).

2 Iyul 1999 tarixli Baladiyyelorin Statusu haqqn-
da Azarbaycan Respublikasi Qanununun 3-cii mad-
dasina gora baladiyyalar, baladiyys orqanlar1 va on-
larin vazifali soxslori insan vo vatondas hiiquglarma
v azadliglarina bilavasito aid sonod vo materiallar-
la hor bir vatondasin tanig olmaq, habelo gqanunla
xiisusi hallar nozarde tutulmayibsa, boladiyyalorin
faaliyyati haqqinda tam molumat almaq imkanini
tomin etmay9, segicilorin tapsiriqlarint yerino ye-
tirmoya borcludurlar.

Dovlot qurumlart molumat oldo edilo bilmasi
ticiin informasiya xidmatlori yaratmalidir. Bu xid-
motlorin asas vazifosi dovlot qurumu ilo motbuat
arasinda qarsiligh alageni tomin etmak, qurumun
faaliyyati vo gorarlar1 haqqinda malumatlar1 hazir-
lay1b yayimlamaq ti¢iin mediaya 6tiirmok olmalidir
(Amasov vo Olibayli, 2002: 21).

Miivafiq qanunvericiliklors uygun olaraq statistik
moalumatlar, Milli Arxiv Fondu, hayat vo saglamliq
ticiin tohliikali olan fovgelade vaziyyat haqqinda,
ekologiya tohliikasizliyi haqqinda, ohalinin radia-
siya tohliikasizliyi haqqinda, xalqin saglamliginin
gorunmast haqqinda malumatlar agiq moalumatlara
aiddir vo yayimlanmalidir. Févgoalads vaziyyat vo
Horbi voziyyot haqqinda molumatlar Prezident
torofindon on gec 6 saat ovval elan edilmolidir.

NOTICO. Arasdirmadan da goriindiiyii kimi
idaraetmado agigligin dovlatlorin inkisaf saviyyalori
ilo olagosi var. A¢iqliq vo informasiya oldo etmak
hiiququnun hoyata kegirilo bilmosi ii¢lin beynolx-

alq alomds bir cox qurum, toskilat torofindon
osas prinsiplor gobul edilib. Bu toskilatlarin hazir-
ladiglar1 miigavilalors iizv olan dovletlorin idaraet-
ma sistemlorinds ag1qliq saviyyasinin yiiksaldilma-
si ligtin 6hdoliklor nozorda tutulub.

Idaraetmads agiqliq nazeriyyasinin oyani formasi
aclq hokumoatdir. Dovlotin bu idarsetma ndviinii
totbiq etmaosi ilo vatondaglara moalumatlari olds et-
mok azadligi, hokumot molumatlarinin comiyyot
torofindon 6donissiz istifadosini, dovlotin idaroet-
mosinin formalagdirilmas: {iglin  votondaslarla,
comiyyatlo olago yaratma, biidco haqqinda molumat
oldo etmo, ganunlarm hazirlanmasi vo gabulunda
comiyyatin istirakini tomin edir.

Informasiya alde etmak hiiququnun tatbiqi sorai-
ti, aliman qorarlardan sikayot edilocok orqanlar
olkolara goro forglonir. Magalado do qeyd etdiyim
kimi Tiirkiyads sikayatlor Informasiya ©ldo Etmo
Qiymotlondirmo Surasina verilir.

Ancaq Azorbaycanda iso etirazlar1  qobul
edocak, sikayatlori mohkomoys getmoadon Onco
gobul edocok, giymotlondirocok miistoqil, ixti-
saslasdlrllmls qurum yaradilmayib. Sikayotlor
molumat ticlin miiraciot edilon dévlot qurumunun
rohbarina verilir. Rohbarin gerarindan iso Ombuds-
man vo ya mohkomays sikayat edils bilir. Ancaq
praktikada bu mexanizm anlagmazliglarin hellini
tam tomin edo bilmir.

Azorbaycanda acigqligm, molumat olds etmok
azadliginin daha da inkisaf etdirilmosi iigiin Tiir-
kiyado totbiq edilon Informasiya ©ldo Etmo Qi-
ymotlondirma Surasi kimi miistaqil ve sadaco Mil-
li Macliso hesabat veracok qurumun yaradilmasi
anlagsmazliglara, molumati paylasmaqdan imtina
edon qurum vo solahiyyatli soxslorin sobob ol-
madan miiracioti qiymsatlondirmays almamagi vo
ya miiraciotloro he¢ bir reaksiya gostormomoyino
hall ola biler. Homg¢inin digar dovlet qurumlarinin
aciqliq vo molumat oldo etmok sahasindo hom
dovlatin gabul etdiyi faaliyyst planlari ilo, hom do
qanunlarla onlara verilon 6hdsliklorin tatbiqi, lay-
ithalorinin naticasi haqqinda ilde an az 1 dofs mac-
buri olaraq bu quruma hesabat vermosi bu sahado
hom dovlot qurumlarinin, hom do solahiyyatli sox-
slorin lageydliyinin qargisini almaq olar.
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Avropa Insan Hiiquglari Mahkamasinin
Muraciat Qaydalar Ve Sikayatlara Baxilma
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Acar sozlor: avropa insan hiiquglar1 mohkomasi,
Avropa Insan Hiiquglar1 Kovensiya, ali mohkomo,
qanunvercilik.

Xiilasa

Bu moqalodo miiollif insan vo votondasin
hiiquq vo azadhiglarmim qorunmasinin beynslxalq
tacriibasindan bohs edir. Bu magsadlo Avropa In-
san Hiiquglar1 vo Azadliglarinin miidafiasi haqqin-
da Konvensiyanin miivafiq maddslori, o siradan
razilia galon yliksok toroflordon hakimin miioyyon-
logdirilmasi, sikayotloro baxilmaq qaydalar,
sikayatlorin osaslandirilmasi vo sortlori sorh edilir.
Moqalods Avropa Insan Hiiquglart Mohkomasinda
fordi soxslorin miiraciotlorine va dovlotlorarasi id-
dialara baxilmaq prosedurlari, o siradan miiraciot
qaydalar1 vo toloblori aydin vo izahli formada tosvir
olunur. Hor iki halda orizoginin vo mohkomonin
hiiquq vo solahiyyatlori aragdirilir. Eyni zamanda
dovlotloraras: iddialara baxilma qaydasi ilo fordi
sikayotlor arasinda miiraciot prosedurlarinin oxsar
va forqli cohatlor agkara ¢ixarilir.

Moaqalodon Avropa Insan Hiiquglart  Moh-
komasina sikayot hazirlayanlar, miiraciot prosedur-
larin1 6yronmak hovesinds olanlar va eyni zamanda
hiiquq sahasindos tohsil alanlar faydalana bilorlor.

Key words: European Court of Human Rights,
European Convention on Human Rights, Supreme
Court, human rights, legislation.

Conclusion

At the conclusion, I would like to underline
that the results of conducted comparative analysis
have shown that there is not any significant differ-
ence when it comes rules and procedures address-
ing to individual appeals and interstate allegations
at the European Court of Human rights. Merely, the
volume and scope of intrastate is quite extensive,

_I151

and cases are reviewed by Chamber that is estab-
lished to address allegations. In this case, it is im-
possible to reject friendly resolution of a case, and
judges representing both parties are partaking in the
process.

As coming to petitions submitted by individuals,
a petitioner can appeal to the European Court of
Human Rights after exhausting all domestic legal
procedures, including going through all judicial in-
stances in national courts, especially justifying why
he or she is discontent with decisions adopted by
highest judicial instance.

KitoueBsle cnoBa: EBporneiickuii cya 1o npasam
yenoBeka, KOHBEHIMS O 3amure MpaB YeJOoBeKa
U OCHOBHBIX cB0OOA, BepxoBubiii cyn, IlpaBa
YeJI0BeKa, 3aKOHOIATENILCTBO.

PE3IOME

Haxonen, s xorenm Obl OTMETHUTH,
YTO CpaBHUTEIBbHBIM aHAINW3 I[OKa3al, 4YTO
NPAaKTUYECKH HET  CYIIECTBEHHOW  pa3HHIIBI
B EBpomeiickoM cyne 1o mpasBaM 4elIOBEKa B
OTHOIIEHHH  MEXKIOCYIapCTBEHHOH  CyaeOHOM
NpoLEAYypbl U MEXAy OTIACIbHBIMU KaJloOaMu.
MeXrocynapcTBEHHOE — JIeJI0  paccMaTpUBaeTCs
Oonee oOmUpHO W co3maHa otraenbHas I[lamara
JUISL 3TOTO , B pe3yJbTare 4ero oTkas OT mpolecca
JPY’KECTBEHHOTO YPETYIUPOBAaHHUS HEBO3MOXKEH,
U Cylbsi 00€MX CTOPOH HAxXOIHUTCS B IpoIiecce.
3asBUTENb MOXET OOparuthcs B EBpomenckuii
Cyl TO TMpaBaM 4YeJOBEKa B HCKIIOYUTEIHHOM
ClTy4ae,Koria 3asiBUTENIb B OCHOBHOM HCIIONIb30BaI
BCE BO3MOXKHbIE BHYTPEHHHE CPEJCTBA MPABOBOM
3alUThl, HALMOHAIGHOM IOPUCAMKLIUM M OH
HECOINIaCeH €  KOHEYHBIM  IOCTAHOBJICHHUEM
peleHus cyza nocieHe HHCTaHIUH.

Giris

Hor bir insan va vatondasin hiiquqlarinin qo-
runmasl, siyasi, moadoni va basqa hiiquglardan
vatondasin oldugu dovlstds tam yararlanmasi dovls-
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tin mosuliyyatino daxildir. Uzun miiddst mizakiro
mdvzusu olan insan haglarinin miidafissinds yeni
morhoals ikinci Diinya miiharibosindon sonra start
gotiirdii. Bu dovrden baslayaraq dovlstlorin 6z
vatondaglarinin hiiquq ve azadliglarinin qorumasi
yalniz dovletin daxili isi deyil, ham do beynalx-
alq saviyyeli masaloys cevrildi. Elo o vaxtdan da
insan hiiquqlarmim qorunmasi mosalesi beynolm-
ilollosmaya basladi. Insan haglarinin beynslxalq
soviyyado miidafissi ilk dofo olarag BMT Nizam-
namosinin 1-ci maddosinda: “irqing, cinsing, dilino
va ya dini mansubiyyatine forq qoyulmadan biitiin
insanlarin osas hiiquq vo azadliglarina hdérmatin
dostoklonmasi vo hovaslonirilmasi” BMT-in osas
mogsadlorindon biri kimi bayan edilib(1-ci mad-
da) . 1949-cu il may aymin 9-da asas1 qoyulmus
Avropa Surast (AS) 200-don artiq insan hiiquq vo
azadliglarmin qorunmasi masalosi tizra beynalxalq
sonad gabul etmis, lakin onlardan on effektlisi Av-
ropa Insan Hiiquqlar1 vo Azadhiglarmm Miidafio-
si haqqinda Konvensiyasidir . Avropa Insan
Hiiquglar1 Konvensiyanin 2-ci bolmasinin (Avro-
pa Insan Hiiquqlart Mohkomasi) 19-cu maddoasino
(Mohkomaenin tesis olunmasi) gora: “Raziliga
galon Yiiksok Taraflor bu Konvensiya va ona dair
Protokollarla  iizorine gdtiirdiiklori Shdoliklore
riayat olunmasini tomin etmok mogsadi ilo Avro-
pa Surasinin biitiin tizvloring aid gorar gobul etmak
solahiyyotino malik olan beynslxalq mohkomo
orqani olan Avropa Insan Hiiquqlart Mohkomosi
(AIHM) tosis etdilor. Beloliklo do elo o vaxtda
da AIHM daimi osaslarla foaliyyat gostormoaya
basladi. Bu Mohkomenin yaranmasi zarurati in-
san hiiquqlarinin miidafissinin anlagilmaz va zoif
olmasi sobabindon yaranirdi. Buna gors do, Av-
ropa Insan Hiiquqlar1 Mohkomasinin yaranmasi
ilo insan hiiquglarin miidafiesinin daha effektiv
formasi togokkiil tapdi. Avropa Surasmin hiiquq
miidafiosinin sisteminin asasini insan hiiquqlarinin
miidafiosi sahasinde méveud olan beynalxalq mex-
anizimlorin on somaralisi mohz bu mohkomadir.
AIHM Avropa Insan Hiiquglar1 Konvensiyanin
totbigino aid biitiin masalalor {lizro fordi soxslorin
miiracioti lizro gorh vermok vo gorar gobul etmok
solahiyyatine malikdir.

Mohkoma raziliga golon yiiksak toroflorin tom-
sil¢iliyi barabor sayda hakimlorden ibarstdir. On-
lar hor bir istirak¢1 dovlotden bir hakim prinsipi
ilo segilir vo xiisusi toloblors cavab verir. Hakim-
lor yenidon se¢ilmok hiiququna malikdir. Onlarin
foaliyyati 9 il dovam etdikdon sonra solahiyyot
miiddatlori bitir. Hakimlorin solahiyyst miiddati
bitso belo, ogor istirak etdiyi is davam edirso, onlar

homin is bitono qodar iso mahiyyat tizro baxilmasin-
da istirak edirlor. Bununla yanasi AIHM hakimlori
istefa vero vo ya vozifodon azad oluna bilorlor. Hor
bir hakim tolob olunan sortlori icra etmadiyi miid-
dotdo digor hakimlorin tligdo iki sos c¢oxlugu ilo
vazifasindon azad oluna bilar. Konvensiyanin 26-
c1 maddosine asasan Mohkoma ona toqdim edilon
islora tok hakimli torkibdo, {i¢ hakimli komitodo,
yeddi hakimli Palatada va on yeddi hakimli Boytik
Palatada baxir.

Mohkomads onun qapalt kecirilmasi ilo bagh
qgorar qobul edilmozss, onun iclaslart agiq kegirilir.
Konvensiyanin 40-c1 maddasine asason, mohkoma
isi ilo bagli sanadlor Mohkoma sodrinin qorarindan
ash olaraq ictimaiyyato agiq elan edilir. AIHM-
in saxlanilma xorclorinin qarsilanmasi iso Avropa
Surasinin 6hdsliyidir.

[.  Miiraciot Qaydalar1

Avropa Insan Hiiquglar: Mohkomoasino miiraciot
qaydalar1 Konven51yan1n maddoleri ilo tonzim ol-
unur. Homin qaydalar géro, ATHM-do sikayotlor
iki qaydada verilir: fordi va dovlatlorarasi.

Fordi sikayotlor osas yer tutur vo 34-cii maddo
ilo nizamlanir. Istenilon fiziki soxs, geyri-hokiimot
togkilati vo ya ayri-ayri soxs vo soxslor qrupu
raziliga golon Yiiksok Teroflorin birinin Konven-
siya vo ya onun ayri-ayrt miiddealarinda nazords
tutulmus hiiquqlarinin pozulmasimin qurbani old-
ugunu iddia edon sikayatlor gobul edo bilor. Bunun-
la raziliga golon Yiiksok Taraflor heg bir yolla bu
proseso mane olmamalidirlar. Goriilniiyli kimi
Yiiksok Teroflorin ilk dnce raziliga golonlor, yoni
Konvensiyani ratifikasiya etmis Olkalor olmasi
vacibdir.

Avropa Insan Hiiquglar1 Konvensiyast 2002-ci
ilin aprel aymin 15-do Azorbaycan Respublikasi
torofindon ratifikasiya edildikdon sonra AIHM
gorarlart ilo tanisiliq vo insan hiiquqlarma uygun
faaliyyat gdstormak prinsipial ohomiyyat kasb et-
mokdadir. Bels ki, har bir Azarbaycan vatondasi
Konvensiyada voya 1, 3,4, 5, 6,7, 13 sayli Pro-
tokollarda tosbit olunmus vo pozulmus hiiququna
gora Avropa Insan Hiiquqlari Mohkomasine fordi
gqaydada vo ya niimayondosi vasitosi ilo sikayot
orizosi gondoro bilor. Niimayondonin istiraki ilo
prosess bas tutdugda, sikayotcinin niimayondosi-
nin vokalatnamasi olmalidir. Niimayondo qismindo
Konvensiya istirak¢ist olan hor hansi dovlotdo
vakillik tacriibasine malik va ya vokil kimi foaliyyot
gostarorok bu dovlatlorin birinin orazisindo daimi
yasayan vo Palatanin Sadri ilo razilagdirilmis soxs
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olmalidir. ©gar sikayat qeyri-hokiimat togkilatlari vo
ya saxslor qrupu torofindon verilirso, onda miiraciot
toskilat vo ya soxslor qrupunu tomsil edon saxslor
tarafindon imzalanir. Sikayat arizasi miiraciot edon
soxsin 0zl torofindon gondarilmolidir vo burada
dovloet orqani vasitagiliyindon istifade etmok ol-
maz. Mahkomaya miiraciat formasi yalniz yazili ol-
malidir. Mohkomanin ilkin sikayat morholosi iiciin
xiisusi blank1 olsa da, sikayat adi maktubla da edilo
bilar. Orizs faks va ya elektron pogtla gondarilorss,
5 glin orzindo arizonin sikayotci torafindon imzalan-
mig variantt pogtla Katibliys gdndorilmalidir.
Sikayot veran soxsin pozulan hiiququ gostorilon
Konvensiya vo ya olavo protokolda tosbit olunmast
vo onun sikayat verilon dovlst torofindon ratifika-
siya edilmasi vacibdir. Konvensiyanin pozulmasi
miiraciot edona soxsi ziyanin vurulmasi ilo bagli ol-
malidir, yani Konvensiyada tasbit olunmus bu va ya
digor hiiquq vo azadliglarin pozulmasi soxson onun
0ziins aid olmali, yoni soxson onun 6ziiniin bu vo ya
digor hiiququ pozulmus olmalidir. Konvensiya iizra
miidafio yalniz fordle hakimiyyat arasinda olan mii-
nasibatlors tatbiq edilir. Buna miivafiq olaraq, ford
Avropa Mohkamasino yalniz bu Konvensiyadaki
voolaval,3,4,5, 6,7, 13 sayli Protokollarda tosbit
olunmus va dovlast orqanlarinin mosuliyyot dasidigi
hiiquglarin pozulmas: ilo olagodar miiraciot edo
bilar. Ford digar bir fordin horakati ils alagadar Av-
ropa Mohkomosino miiraciot edo bilmoz.

Avropa Insan Hiiquglart Mahkomasi cavab-
deh-6lkado sikayot 6lko saviyyesinds tomin ol-
unmadiqda on sonuncu variant kimi nozords tutul-
musdur. Bu iso o demokdir ki, dovlstdaxili hiiquq
miidafio vasitolorindon sonadok istifade olunma-
ldur.

Miivafiq miiracist sonuncu dovlstdaxili orqa-
nin goti gorarinin gabul edilmasindan sonraki 4
ay miiddoti kegmomolidir. Sikayat¢i orizosini 4 ay
miiddotindo gdndormalidir.

Azorbaycan Respublikasinda Ali Mohkomnin
gorarindan Avropa Insan Hiiquglar1 Mohkamasina
sikayat vera bilmo hiiququ movcuddur. Lakin Kon-
stitusiya Mohkomasinin statusu onun qobul etdiyi
gorarlardan sikayat edilmasini nazards tutmur.

Soxs daxili hiiquqi miidafio vasitalorini tiiken-
modon do sikayat vers bilor. Lakin bu zaman o,
bunu osaslandirmalidir. Bozi hallarda mdvecud
hiiquq miidafio vasitolori somarali olmur vo orizagi-
nin sikayatini heg bir qurum gobul eds bilmir. Ikin-
ci bir hal iso odur ki, agar sikayatci qanunverl(:lhkln
raziliga golinon konven51ya ilo uygun olmadigimi
siibut etdikdo AIHM homin sikayoti 6z icraatina
gobul edo bilor.

Ogor miiraciotdo mohkomo predmeti olan
mosolo AIHM-in diqqatini calb edirso, belo hallar-
da AIHM onu qobul edir va slkayetglya 6 hofto
orzindo doldurulmasi vo Katibliys gondorilmasi
ticlin blank gondarilir. Blankda sikaystci 6z arizasi-
ni daha aydin vo detalli sokildo gdstormolidir. Bu-
rada sikayatin qisa mozmunu, Konvensiya vo ya
1, 3,4,5, 6,7, 13 sayh Protokolda oks olunan
pozulmus madda, istifado olunmus Avropa Insan
Haglar1t Marhkomasi hiiquq miihafizs vasitalori vo
onlar torafindon qobul olunmus gorarlarin tarixi vo
xiilasasi alavo olunmalidir. Orizagi biitiin mohkomo
ristimlarindan azaddir. Eyni zamanda sikayot
arizasi sikayat¢inin dilinda tortib oluna bilar.

Sikayot veron torofin prosesdo aktiv istiraki
vacibdir, oks toqdirdo Mohkomo sikayati islorin
sirasindan ¢ixarma hiiququna malikdir.  Eyni
sokilda arizalor aydin tortib edilmalidir.

Konvensiyanin 35-ci maddoesinds gosterilir ki,
Mohkama anonim olan sikayastlora baxmir. Orizodo
sikayoteinin adi vo soyadi verilmolidir. Ogor adi,
soyadr yoxdursa, lakin yasayis yerinin iinvani
gostorlibso, Katiblik homin iinvana sikayotcinin
6z admn1 vo soyadini gostorilmesi nazorde tutu-
lan moktubla miiraciot edir. Lakin orizogi Moh-
komadon adinin ictimaiyysto agiglanmamasini
xahis etmo hliququna malikdir. Adinin agiqlanma-
masini istayan arizag¢i bunu asaslandirmali va bun-
dan doguran soboblori Mohkomoys bildirmalidir.
Istisna vo kifayot qodor osaslandirilmis hallarda
Palata Sodri bu anonimliyin saxlanilmasi barade
qorar vera bilar.

Orizo mohkoamays daxil olur vo Katiblik blan-
ka cavab verorok zoruri olan vo gondorilmomis
basqa sonadlori tolob edir. Tolob olunan orizodo
sikayateinin adi, soyadi, dogum tarixi, votondasligi,
mosguliyyat ndvii vo tinvani gostorilmoalidir. Ogor
sikayatcinin niimayandesi varsa, onun da eyni
sokildo molumatlar siralanmalidir. Tkinci novbado
sikayat verilon dovlatin adi, pozuldugu elan edilon
Konvensiya va ya Protokol miiddoast qeyd olun-
malidir vo buna dair miivafiq argumentlor siralan-
malidir.

Konvensiyanin 35-ci maddosinds verilon biitiin
sortlor 6donilmalidir. Bu gartlors yuxarida sadala-
nanlardan bagqa non bis in idem prinsipi do osas
gotiiriiliir. Bu prinsips osason sikayato Avropa Insan
Hiiquglar1 Mahkomasindan avval bagqa beynalxalq
aragdirma orqani baxa bilmoz. ©gor belo bir hal
bas veribso, Mohkoma homin sikayati radd etmok
hiiququna malikdir. Ogar sikayat Mohkomads ov-
val arasdirilmig masals ilo mahiyyat etibari ilo eyni
olduqgda vo ya avval aragdirtlmis mosalo ilo
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miiqayisads yeni hallar daxil edilmadikdo Moh-
koma hamin sikayati gabul etmir.

Sikayoatlor ag1q suratdo asaslandirilmalidir, ¢iin-
ki Konvensiyanin 35-ci maddosine asason moh-
komao agiq siirotdo asaslandilmamis sikayoti qobul
etmomok hiiququna malikdir. Sikayatin agiq siirot-
da osaslandirilmamasi dedikda, onun kifayst qodar
stibutlar1 olmamas1 vo Konvensiya miiddealarinin
pozulmast noticosi dogurmadigi nozords tutulur.
Bazan elo hallara rast goalmok olur ki, sikayat¢inin
hiiququ Konvensiya va ya Protokola asasen pozu-
lub, lakin o, orizo gondororkon miivafiq maddayo
osaslanmadig {i¢lin sikayati gabul olunmur.

Sikayat orizosindo odalotli kompensasiya
masalasinads  toxunulur. Konvens1yan1n 41-ci.
maddosindo gostarikir ki, “ogor ATHM Konvensi-
yasinin ona dair Protokollarm miiddsalarmm po-
zuldugu, lakin Raziliga golon Yiiksok Toraflorin
daxili hiiququnun yalniz bu pozuntunun naticolari-
nin gismon aradan qaldirilmasina imkan verildiyini
miioyyon edorso, Mohkomao zoruri halda, zorargokon
torafo doymis ziyanin ovozinin 6donilmasini tayin
edir”. Moahkomonin diskresiya etmok soalahiyyo-
ti var. Masolon, ogor oxsar islor iki forqli dovloto
qarst qoyulubsa bu zaman hor biri forqli miqdar-
da kompensasiya 6doyir. Avropa Insan Hiiquglari
Mohkomasinae asason miilkiyyat lizra kompensasi-
ya heg bir halda tam 6donilmis hesab olunmur lakin
barisigligi oldo edocok godor miioyyonlosdirilir.

Sikayatei biitlin bu gortloro omol etdikdon son-
ra onun yalniz sikayati sui-istifads edib etmomasi
masalasi yaranir. Konvensiyanin 35-ci maddasine
osason, mohkama istonilon sikaysti sikayat verma
hiiququndan sui-istifads etmis hesab edarsa, sikayo-
ti rodd etmok hiiququna malikdir. Adston sikayatci
sikayat hiiququndan siyasi tobligat mogsodi ilo
istifado edoarsae, dovlot vo onun tomsilgisine vo ya
Mohkomanin hakimlorina qars1 tohqir xarakterli if-
adalor isladilorsa vo sikayot edonin yanlis malumat
vermasi vo miiraciotin bu molumata asaslandiril-
mast hallarinda sikayat hiiququndan sui-istifade
edilir.

Yuxarida gqeyd olunan sortlorden birina vo ya bir
negosing amal olunmadigi toqdirds sikayst Moh-
koma torofindon qgobul olunmur. Lakin yuxarida
sadalananlarin heg biri bag vermayibso, Mohkomo
slkaystl qabul edir vo sikayatin rosmi toqdim olun-
mast ticiin Mohkoama Katlbhyl tarafindon miiraciot
edon soxso formulyar, yoni xiisusui orizo formasi
gondarilir. Orizonin Mohkamaya gondorildiyi tar-
ix rosmi blankin deyil, ilkin gondarildiyi tarixden
hesablanir. Formulyar avvalkilora nisbaton rosmi
sonad say1lir vo tam va doqiq doldurulmalidir. Tlkin

sikayot morholosi adoton sikayotcinin 6zl torofind-
on doldurulur deys Formulyardan forqli olaraq
onun daqigliyinoe o godor do 6nom verilmir.

Formulyar 8 b6lmodon ibaratdir. Birinci bolmo
“A” vo “B” hissalora boliinilir. “A” hissosinda
sikayotei, “B” hissasindo iso cavabdeh-dovlot
barodo molumatlar verilir. ©gor orizoginin nii-
mayondasi varsa, onun molumatlarida slavo olunur
Vo agar arizagi bir nofordon artiqdirsa, bu zaman
har birinin malumatlar ayrica gostarilir. Prosedur
zamant niimayando varsa, yazigmalar onun-
la aparilir vo bu yazigmalar ingilis va ya fransiz
dilindadir.

Formulyarm ikinci hissesi “Faktlarin xiilase-
si” adlandirilir. Burada bas veron hadiso vo faktlar
aydin sokilde ardicligla siralanmalidir vo tarixlor
tam v9 doqiq gostorilmalidir.

Uglincii hissade sikayotin Konvensiya va ya
Prokolun hansi maddassine zidd olub olmadigi
gostarilir. Burada arlzgglmn arqumentlori vo onu
tosdiq hallarmn sorhi 6z oksini tapir. Tkinci hissada
verilon hallarla pozuldugu iddia olunan maddslorin
arasindaki olaqodo orizogi torofindon osaslandiril-
malidir.

Dordiincii hissado, arizagi istifado olunan biitiin
dovlotdaxili miidafio vasitolori vo onlarm qorar-
larin1 xronolji ardiciliqla oksini tapmalidir. Ogor
har hansisa bir dovlstdaxili miidafis vasitasi qalib-
sa, ondan hans1 sabablara gors istifade olunmamasi
sobabi gostorilmolidir.

Besinci hissads sikayetin qisa xiilasesi, moh-
komodon gorar goklindo gdzlonilon notico vo 41-
ci maddoyo (ovozin odalotli 6donilmoasi) osason
tolob olunan kompensasiyanin timiimumi miqdari
gostarilmolidir.

Altinc1 hissada, sikayoto bundan ovval basqa
beynolxalq arasdirma orqani baxibsa bu barado
molumat verilmalidir. Molumata homin organmn
galdiyi natico, tarixi vo gabul etdiyi qorarin suroti
olava olunmalidir.

Yeddinci hissoyo asason, is iizro ¢ixarilan
mohkoma gorarlarinin vo buna siibut ola bilocok
sonadlorin suratlori va siyahisi verilmalidir.

Sakkizinci hissads is9, sikayotcinin imzasi vo
ogor niimayondo do 1$t1rak edirso onun imzast v
sikayatei torafindon imzalanan etibarnamo do slavo
olunur. Sonda “Man, asagida imza edon, tosdiq
edirom ki, bu sonadds geyd olunan biitiin molumat-
lar dogrudur” ctimlasi ilo sokkizinci hissa yekun-
lagr.

Qeydiyyata alinmis sikayoto sira ndmrasi verilir
vo adina “dosye” agilir. Hatta bu moarholodo belo
yuxarida gostorilon qaydalarin pozulmasina gora
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sikayatdon imtina edilo bilor.

Ogoar sikayotcinin 6z miiracioti ilo bagl hor
hansisa bir doyisiklik bag vermis vo ya molumatlari
doyisibsa, bu barado Mohkomoni molumatlandir-
malidir.

Avropa Insan Hiiquglari Mohkomasino
gondorilon sikayatlorin bir novii do dovlotlorarasi
islordir. Bu, Konvensiyanin 33-cii maddosinda
gostorilir ki, “razihiga golon hor hansi Yiiksok
Torof Raziliga golon digor yiiksok Torsfin Kon-
vensiyanin vo ona dair Protokollarin miiddosalarini
har hansi sokildo pozmasi ehtimali ilo bagli Moh-
komoyo miiraciot edo bilor.” Bu o demokdir ki,
sikayotci-dovlat vo sikayot edilon-dovlot yalmz
Avropa Surasinin iizvler eyni anda Konvensi-
ya vo ya Protokolu ratifikasiya etmis Slkolor ola
bilor. Masalon, 1967-ci ildo Yunanistana qarst is
Komissiya torofindon baxilanda Yunanistan Avro-
va Surast lizvliylinii dayandirmigdi. Lakin hiiquq
pozuntusu Yunanistan Konvensiya qarsisinda 6h-
dolik gotlirdilyli zaman bas verdiyi ticiin Moh-
koma Yunanistanin hor hansi bir 6hdslikden azad
edilmadiyi gonastine golmisdir.

Sikayotei - dovlot yalniz 6z vatondaslariin hiiquq
v azadliglar1 pozulduqda deyil, ham ds cavabdeh
dovlatin daxilindo bas veron maosalolordo Kon-
vensiya vo ya Protokolda pozdugu maddslordon
sikayot vera bilor. Belo bir halda sikayat - edilon
dovlstin daxili isi olmasina icazs verilir vo daxili
iso miidaxilo hesab olunmur (insan hiiquqlarinin
kollektiv hoyata ke¢irilmasinin tomin edilmasi).

Cox maraqlidir ki, cavabdeh-dovlet Mohkama
tarafindon xobor edilmasi nozaords tutulmur. Eyni
il fordi sikayot kimi, Sikayat¢i-dovlotdo Mohkomo
Katibliyina miiraciot edorken orize doldurmalidir.
Bu orizoys sikayot edilon dovlotin adi, faktlarin
xiilasasi, Konvensiya va ya Protokolda iddia olu-
nan pozuntularin vo onlarm siibutlarmin gostor-
ilmosi, dovlotdaxilinds tiikadilmis hiiquq miidafio
vasitalori ardicillgi, kompensasiya miqdari, nii-
mayando gisminds istirak edon soxsin molumatlar
va an sonda igo aid miixtalif sonadlat alava olunma-
lidir. Unutmamaq lazimdir ki, fordi sikayato qoyul-
mus dord aylig miiddot qaydasi burda da kegorlidir.

II. Sikayatlors Baxilma Mexanizmi

Mohkomonin sikayatlora baxilma mexanizmi
bir ne¢o morholodon ibarotdir. Birinci maorhoalo
sikayatin geydiyyata alinmasidir. Yuxarda qeyd
olunan prosedur bitdikdon sonra birinci morhalo
tamamlanir vo sikayatin ilkin Syronilmasi kecid
edilir. Ogor sikayotdo togdim olunan sonad isin

magbul olmadigm1 vo ya islorin siyahidan ¢ix-
arillmasina sobab olarsa, xiisusi sobab olmadiqda
is tok hakim torkib torafinden hoall olunur. Lakin
Reqglamentin 53-clii maddoesino osason Palata vo
Komito isin aragdirilmasini osas gororok onu
moaruzagi hakima gondorir. Moaruzagi hakim ehti-
yac ola bilocok sonadlori sikayat¢idon tolob edir,
sikayatin tok, Komits vo ya Palata torafindon baxil-
mas1 gorakdiyini tayin edir, miivafiq sadr va ya isi
baxan quruma lazim ola bilocok sonadlori toqdim
edir. Maruzaglya he¢ bir vaxt mohdudiyyati isin
Oyronilmasi ii¢iin qoyulmur, bu bazon mohkoma
proseslorin uzanmasina sabob ola bilor. Moaruzagci
isin ilkin sortloro omol edib etmadiyi toyin edir.
Uclincli morhalo sikayotin gobuledilonli-

yi masalosino baxilmasini ohato edir. Moruzogi
hakim isi arasdirilmast iiglin Komito vo ya Palataya
gondorir. Bagqa bir halda sikayot moruzagi hakim-
in onun rodd edilmamasi ila bagl rayi il birlikde
tok hakimli torkiba gondorilir vo tok hakimli torkib
sikayatin magbulugu barads fikrini bildirir. ©gor
tok hakimli torkib sikayetin qobul edils bilmocayini
elan edirso, bu zaman bu gorar goti hesab olunur.

Lakin Konvensiyanin 27-ci maddasina asasan tok
hakimli torkib isi qabul etmisdirsa, onu Komita vo
ya Palataya olavo arasdirilmasi tiiin géndarir.

Konvensiyanin 28-ci Maddosindo Komitonin
solahiyyotlorindo bildirlir ki, Komito isi olavo
Oyronmadon onu gobul edilmodon elan edo vo ya
mahkoma iglorinin siyahisindan ¢ixara bilor; vo ya
onu qabul edils bilon elan eds va ogoar isin Konven-
siya va ya ona uygun Protokollarin tofsiri ilo bagh
masalo artiq Mohkomonin goti miioyyon etdiyi
presedent hiiququnun predmenti olarsa, isin mahi-
yyatino uygun qorar ¢ixarda bilar.

Ogoar Komita torofinden qgorar qobul olunmur-
sa, is 7 hakimden ibarat Palataya gondarilir. Kon-
vensiyanin 26-c1 maddesine osason maraqli olan
Raziliga golon Yiiksok Torofo miinasibotdo secilm-
is hakim Palata vo ya Boylik Palatanin ex-officio
tizvii kimi hakimlik edir. Vo agar belo bir hakim
yoxdursa vo ya istirak edo bilmirso, onda homin
Yiiksok Tarafin avvalcodon taqdim etdiyi siyahidan
Mohokom Sadrinin secdiyi soxs bu rolu icra edir.
Digor hakimlar iso “ehtiyat hakim” qisminda ¢ixi1s
edir.

Palata iso baxdigi miiddstdo onu gobul etmayo
va ya siyahidan ¢ixarmaq hiiququna malikdir. Pal-
ata vo ya onun sadri iso aidiyyat1 olan hor hansisa
bir sonadin togdimindo moslohat vermok, sikayot
barads cavabdeh-dovlati molumatlandirib, yazili vo
sifahi izahat tolob etmok, olave arayislarin toqdimi
toklif etmak kimi salahiyyatlore malikdirlor.
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Isin gobul edilib edilmadiyi barads qorardan énca
Palata igin mahiyyati {izrs toraflordon 6z fikirlarini
bildirmayi tolob edo bilar. Palata qorar1 yekdilliklo
verir vo bu qorar1 osaslandirir. Palata igin baxilmasi
lizro icraati dayandira bilor vo ya onu tam ya da
qismon gabul edo bilar.

Dordiincii morhalo sikayotin kommunika-
siyasidir ki, bu zaman cavabdeh-dovlot rosmi
molumatlandirilir vo iglo baglh yazili geydlor talob
olunur. Mohkama sikayat olunan dovlotin mévqey-
ini Oyronmok istadikds, qobuledilonliya baxil-
ma morholosindo sikayot kommunikasiya olunur.
Konvensiyanin 36-c1 maddosino osason Palatanin
birindo vo ya Boylik Palatada olan biitiin iglorde
vatondast sikayotci olan Razilia golon hor bir
Yiiksok Tarafin yazili geydlar togdim etmok va din-
lomolards istirak etmok hiiququ var.

Besinci morholods iddiag1 vo cavabdeh torofin
“Cokisma sonadlori” tolimatina asason sanadlarin
Mahkamsya togdim olunma morholosi baslayir.
Bunun {iglin do miiddst qoyulur vo Mahkomonin
miiddet kecdikdon sonra gabul etmomak hiiququ
vardir. Cokismo sonoadlori A4 formatinda, aydin
sokildo yazilmali vo ya kompiitera yigilmis, hor
bir sohifosi vo paraqraflart nomrolonon, “Faktlar”,
“Milli ganunvercilik”, “Iddia”, “Hiiquq moslalori”
kimi bdlmalora boliinmali, Mohkamo torafindan
qoyulmus suallar vo qars1 torofin geydleri ayrica
paraqgraf sokildo geyd olunmali, biitiin sonadlorin
istinadlart olmalidir. Cokismo sonoadino basla-
yarkon orizonin ndmrasi vo isin adi, mozmunu qisa
izah edacak bagliq basliq verilmalidir. Qeyd etmak
lazimdir ki, bu morhalods is daha aydinlasir vo isin
hallarinda ilkin sortloro omal olunub olunmamasi
mosalosi glindomo ¢ixa bilor. Palatanin bu iglora
baxmasi barado har hansisa bir vaxt mahdudiyyati
yoxdur.

Mohkoms Konvensiyanin 39-cu maddasinag
osason isin dostcasina holli iicliin miimkiin va-
sitolors ol atir. Dostcasina hall mohkoms prosedu-
ru ilo miiqayisodo asan yoldur, orizogi istodiyi
kompensasiya ilo yanasi inzibati vo digor xarakterli
tadbirlorin goriilmasini, qanunvercilikde doyisik-
liklori talob edir. 14 sayli Protokola asasan dostcasi-
na hall mohkama prosesinin istonilon marhalasinda
hayata kegirils bilor. Reqlamentin 62-ci maddasine
osasan, toraflor arasinda iinsiyyot Katib, Palata vo
ya onun sadrlori torafindon hoyata kegirilir vo buna
g0ra istonilon tadbirs ol atilir. Toroflor arasinda va-
sitoci kimi Mohkomonin Katibi ¢ixis edir. Dostcasi-
na holl proseduru Konvensiyanin 39-cu maddasi-
nin 2-ci bandina asason maxfidir va 1-ci bandino
osason miioyyan edilon insan hiiquglarina hdrmot

osasinda tomin olunmalidi. Prosedurun sartlorinin
omol olunmasina Nazirlor Komitosi nozarot edir
vo ig gorardad gobul edilorok siyahidan g¢ixarilir.
Ogor mohkomo dostcasina holl zamani vod edilon
sortlorin amal olunmadigin1 gordiikds iso yenidon
baxir.

Mosolonin dostcasina hall vasitosi ilo 6z hallini
tapmaqla yanasi, sikayot¢i daha orizosine baxil-
masina soy gostormays nail olmursa, Mohkomonin
miioyyonlosdirdiyi istonilon sobaba gors, sikayoto
baxis1 dovam etdirmoyo lizum yoxdursa, mosalo
0z hallini tapibsa Konvensiyanin 37-ci maddasina
osason i siyahidan cixarilir. Mohkoma bazi hal-
larda arizagi orizasini geri gotlirmok istaso do, isi
siyahidan ¢ixarmaqdan imtina edir. Ciinkii hor bax-
ilan i3 mohkomads presedent yaradir. Mohkomoyo
maraqlidir ki, bu islori sonacan baxsin vo gorarlarin
stiratini digor 6lkolorods gondorsin.

Mbohkoma biitiin prosedurlardan sonra isin din-
lonmasini hayata kegirir. Dinlonmo zamani arizogi-
nin xahisi, toraflorin razilig1 ilo Mohkoms togobbiisi
vasitosi ilo toroflorin istiraki vo ya istiraki olmadan
hoyata kegirilir. Umumilikdo Mohkomodo osason
islors ardicilligla baxsa da, bazon hoyati ochomiyyaot
dastyan(mosolon isgonca) kimi islora oncalik veril-
ir. Bu proses osason kiitlovi informasiya vasitalori
ilo baxilir, lakin xiisusi hallarda prosesin tamami
Vo ya onun bir hissasine arzindo dinlomalors bax-
tlmir. Mohkomo qarsisinda osason sortlors uygun
qolon vokillor orizogi vo cavabdeh torofi tomsil
edir. Sadrin icazosi ilo orizogi vokilindon kémok
almaq sorti ilo 6ziinli tomsil eds bilor. Mohkama
prosesi ingilis vo fransiz dillorindo aparilir. Bu
dillordon basqa ilizv dovlotlorindon hor hansisa
birinin dilindon istifads olunmasi vo ya prosesin
dovam etmosi liglin Sadr buna raziliq vermalidir.
Prosesdo har bir torof iki dofo ¢ixig edir: sikayotci
torafindon sikayatin osaslandilmasi vo garsi torafin
etirazi, sonra iso deyilonlore asasan fikir miibadilo-
si Konvensiyanin 36-c1 maddasina asason dinloma
prosesindo maraql ti¢iincii torofdo istirak edo bilor.
Istonilon Raziliga gaton Yiiksok torof va ya sikayatci
olmayan istonilon maraqli soxs istirak {i¢iin sorgu
doldurmali vo osaslandirmalidir. Mohkomodo islor
¢ox olduqda oksariyyati agiq dinloms soklids dey-
il, yazili icraat qaydasinda baxilir. Belo hallarda
arizoginin Starsburqa getmosing ehtiyac qalmur. Iso
yazil1 vo ya sifahi halda baxilmasi bazi forqlondiri-
ci xarakterlor xaric, eynilik togkil edir. Prosesinin
sonunda Katib protokol tortib edir. Protokolda iclas
zamani Palatanin torkibi, Mohkomo qarsisinda ¢ixis
edon saxslarin siyahisi (alava olaraq sahid, ekspert
va digar soxslorin ad1, soyadi va saxsiyyati
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haqqinda molumatlar), proses zamani verilon
boyanatlar, suallar vo cavablarin mozmunu, Pala-
ta vo ya onun Saodri torofindon ¢ixarilan har hansi
bir gararin mazmunu, agor mohkomads ingilis vo
fransiz dilindon basqa dil istifade olunubsa onun
torclimo edilmis variant1 slave olunur. Mahiyyati-
ni doyigsmomok sorti ilo doyisikliklor edilmasi iiciin
son variant har iki torafo gondarilir vo sonda Kat-
ib vo Sadr toraofindon imzalanir. Dinloma bitdik-
don sonra gapali iclasla holl edilmasi tolob olunan
masalolor miizakira olunur va tez halline ehtiyac
olan moasalalar sas vermaya qoyulur. Ikinci iclasda
gorarin matni {izorindo sos verms kegirilir. Heg bir
hakim bitoraf gala bilmaz.

Ogar orizagi xarclori garsilaya bilmirse, bu
zaman Mohkomo hiiquqi yardim barodo qorar
¢ixarir. Bunun tiglin orizogi miivafiq xarcleri vo
biitovliiklo vo ya miioyyon hissosini 6domayo ki-
fayot qodor vasitosi olmaqdiqda, 6z golirlorini
gostarocok miivafiq organlar torofindon tasdiqlon-
mis sanadlorlo mohkamaya miiraciot etmalidir. Bazi
hallarda ise vokilin xidmat haqqi, ag1q dinlomlards
istirak haqqr moahkoma xarclarine daxil edilir, son-
radan cavabdeh-dovlat torofindon ddanilir.

Boylik Palatada islora baxilarken burada 17
hakim istirak edir vo cavabdeh-dovlotin hakimi
ex-officio {lizv sayilir. Boyiikk Palatada osason
dovlotlorarast isloro baxilsa da, fordi sikayotlorado
yer verilir. 9gor Mohkomonin avval ¢ixardig1 qorar
Boylik Palatanin indi ¢ixarmagq istadiyi qorara zidd
olarsa vo ya Konvensiyanin vo ya ona dair pro-
tokollarin sorhi barads ciddi mosoloyo toxunursa,
bu zaman Palata 6z qorarini ¢ixarana qadar istonilan
vaxt BOyiik Palatanin xeyrino yurisdikasindan im-
tina eds bilor. Belo hallarda is Boyiik Palatanin
yurisdiksiyasinin xeyrina logv olunmasi va ya tors-
fin tolobi ilo iso Boyiik Palatada baxilir. Palatanin
gorar ¢ixarmasindan sonraki ii¢ ay orzindo, is lizro
istonilon torof, miistosna hallarda, isin baxilmaq
ticiin Boytik Palataya verilmosi barado orizo vera
bilar. ©gar iy Konvensiyanin vo ona dair Protokol-
larin miiddealarmin sorhi va ya tatbiqina dair ciddi
masalo vo ya timumi xarakterli digar ciddi maslalo
qaldirirsa, Boylik Palatanin bes hakimdon ibarot
Komitasi arizoni qabul edir. Konvensiyanin 44-cii
maddasine osason Boylik Palatanin qorari gotidir.
Ogar arizagiys tomonnasiz hiiquqi yardim gostor-
ilmigdirsa, bu zaman is Boylik Palatada baxilarkon
da davam edir.
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Insan Hiiquqlari Haqqinda Avropa
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Agar sozlor: insan hiiquqlari, ganunvericilik,
konvensiya, beynolxalq miiqavilalor, gqanun-
verici orqan, ganunvericilik, mohkoms, qey-
ri-hokumot taskilati, beynolxalq 6hdaliklor.

Xilasa:

Bu moqalado Avropa konvensiyasinda sox-
si v ailo hayatina hormat hiiququ ils baghdir
(1 iyun 2010-cu il. 14 sayli protokol). Maqa-
lads Avropa konvesiyasinin mahiyyati, Insan
hiiquglar1 tizro konvesiyanin soxsi vo ailo
hoyatina hdrmat hiiququnun tomin edilmasinda
rolu vo midafio edilmosi sahosindo digor
dovlat orqganlari ilo qarsiliglh fealiyyati barado
molumat verilir.

KnroueBnie CJIOBA:
3aKOHOJaTeIbCTBO, KOHCTUTYIHUS,
MEXJIYHapOJAHOE IMpaBO, 3aKOHOAATENIbHbIN
oprasx, 3aKOHOJATeIbCTBO, cyn,
HENpPaBUTEIbCTBEHHAS OopraHu3aunusi,
MEXJIyHApOJHBIE 0053aTEIbCTBA.

IpaBa YCJIO0BCKa,

Pesrome:

B oTol crarbe paccmarpuBaercs IpPaBo
HAa yBa)X€HHUE JIMYHOW U CEMEWHOU >XU3HU B
EBponeiickoit konBeHuuu (Ilporokon Ne 14 or
1 urons 2010 roxa). B cratbe paccmarpuBaercs
cyTb  EBpomeuckol  KOHCTUTYUUH, pPOJb
Kondepennum 1mo mpaBam  dYeloBeKa B
obecrieyeHUH TMpaBa Ha YBAXKEHHE YAaCTHOU
U CEMEMHOW JKU3HU U B3aUMOICUCTBUE C
JpYTUMU TOCYyJapCTBEHHbBIMH OpraHaMu B
obnactu 00OPOHBI.

Keywords: human rights, legislation, con-

stitution, international law, legislative body,
legislation, court, non-governmental organiza-
tion, international obligations.

Summary:

This article examines the right to respect for
private and family life in the European Con-
vention (Protocol No. 14 of June 1, 2010). The
article examines the essence of the European
Constitution, the role of the Conference on
Human Rights in ensuring the right to respect
for private and family life and interaction with
other state bodies in the field of defense.

Azorbaycan  Respublikast  miistoqilliyini
borpa etdikdon sonra Diinya Birliyinin tam
hiiquglu {lizvii kimi timumbosori doyarlorin
dstlinliiyiinii qabul edarak demokratik, hiiquqi
vo diinyovi ddvlat quruculugunu 6ziiniin ink-
isaf yolu se¢misdir. 1995-ci ildo gobul edilm-
i3 Azorbaycan Respublikasinin Konstitusiyasi
insan vo vatondas hiiquq vo azadliglarini ali
doyor kimi qiymotlondirorok, onlara hdérmo-
ti, insan hiiquq ve azadliglarinin qorunmasini
qanunvericilik, icra vo mohkomo hakimiyyati
orqanlarinin vazifosi kimi miisyyon etmisdir
(2).

Azorbaycan Respublikasinin 2001-ci ilin
yanvar aymin 25-do Avropa Surasina dax-
il olmasi, daha sonra «Insan hiiquqlarinin va
osas azadliglarin miidafiasi hagqinda» Avropa
Konvensiyasini ratifikasiya etmosi demokratik
ononalara, adalato, yurisdiksiyasi altinda olan
insanlar ii¢iin fundamental hiiquq vo osas aza-
dliglarin tominins sadiqliyin ifadasidir.

Son illor Respublikamizin universal va re-
gional xarakterli beynolxalq toskilatlara daxil
olmast vo c¢oxsayli beynolxalq miigaviloloro
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qosulmast ilo sociyyslonir. Homin miiqa-
vilalarin miihiim bir hissasi insan hiiquq vo aza-
dliglarinin miidafiesine yonalmisdir. Azorbay-
can Respublikas1 torofdar ¢ixdigr beynoalxalq
miiqavilalori 6ziinlin qanunvericilik sistemina
daxil etmoklo beynolxalq 6hdaliklarini yerina
yetirmak yolunu tutmusdur. Beynolxalq miiqa-
vilolor dovlstlor arasindaki beynolxalq mii-
nasiboatlorin tonzimlonmosinin, dodvlotlorarasi
omokdasligin inkisafinin asas vasitosi olmagqla
milli qanunvericiliyin torkib hissasina ¢evr-
ilmokdadir.

Beynolxalq hiiququn semaraliliyi, beynalx-
alq miiqavilalorin miiddealarinin hoyata kegir-
ilmasi vo beynolxalq 6hdsliklore omal olun-
mas1 dovlot daxilindo hoyata kecirilon toskilati
vo hiiquqi todbirlordon asilidir.

Insan hiiquq ve azadliglarinin miidafio-
si  sahosindo  baglanmig  miiqavilolorda
dovlatlorin iizorine gotiirdiiyli 6hdslikler isti-
rak¢t dovlatlora deyil, onlarin yurisdiksi-
yasi altinda olan insanlara {invanlanmagq]a,
ayri-ayrt fordlerin hiiquqlarinin miidafiasina
yonalmisdir. Respublikamizda pacta sunt ser-
vanda (miiqavilalor icra olunmalidir) pirinsip-
ino mivafiq olaraq beynolxalq 6hdaliklorin
yerind yetirilmosi prosesi davam etmokdaodir.
Insan hiiquq ve azadliglarinin miidafiasi
sahasindo beynolxalq 6hdsliklorin yerina ye-
tirilmasi moqsadilo goriilon todbirlorin bir
hissasini do mohkomalorin foaliyyatinin tok-

millosdirilmosi, mohkomo sisteminin miia-
sirlosdirilmasino xidmot edir.
«Azorbaycan Respublikasinda mohkoma

sisteminin miiasirlogdirilmasi vo «Azarbaycan
Respublikasinin bozi qanunvericilik aktlarina
doyisikliklor vao olavalor edilmasi haqqinda»
Azorbaycan Respublikasi Qanununun totbiq
edilmasi barodo» Azorbaycan Respublikasi
Prezidentinin 19 yanvar 2006-c1 il tarixli For-
man1 da mahz insan vo votandas hiiquq vo aza-
dhiqlarinin mudafisesinin tominind, mohkomo
sisteminin  miiasirlogdirilmosino, mohkomo
hakimiyyatinin méhkomlonmasing yonalmisdir
(5).

Formanda Azorbaycan Respublikasinin Ali
Mbohkomasina va digor yuxarl instansiya moh-
komalorino Insan Hiiquqlari iizro Avropa Moh-
komosinin presedent hiiququnun O6yronilme-
si isini toskil etmolori vo onu mohkomo
tocriibasindo nozoro almalar1 tovsiye edilm-
igdir.

Avropada movcud olan insan hiiquqlarinin

miidafiosi mexanizminin osasmi  «Insan
hiiquglarinin vo osas azadliglarinin miidafio-
si haqqinda» 1950-ci il tarixli Konvensiya
toskil edir. Bu sonadin insan hiiquqglarinin
qorunmasina dair beynalxalq standartlarin
borgorar olunmasi istigamatinds miistasna rolu
olmusdur. Konvensiyan1 hiiquqi sonad kimi bir
ne¢a aspektdon qiymetlondirmok olar:

Birincisi, Konvensiyanin osasinda somoro-
li nozarot mexanizmi foaliyyot gdostorir. Bu
mexanizmloro  osaslanan istirak¢i-dovlatlor,
Konvensiyaya vo onun osasinda formalasan
presedent hiiququna sdykonorok bir torof-
don, milli qanunvericiliyi, digor torofdon iso
dovlat hiiquq tesisatlarinin foaliyyotini tok-
millosdirmok imkani1 oldo edir.

Ikincisi, nozors almaq lazimdir ki, Konven-
siyanin milli hiiquq instirutlarina tosiri daimi
xarakter dasiyir vo limumavropa inteqrasiya
prosesindo 0ziinii biruzo verir.

Votondas comiyyaotinin struktur elementlori
sirasinda soxsi vo ailo hoyatina hormot hiiqu-
qu asas yerlardan birini tutur. Hansi ki, hiiquqi
dovlatdo do soxsi vo ailo hoyati heg¢ bir halda
mohdudlasdirila vo ya aradan qaldirila bilmoz.

Hor birimizin hiiququ “Insan hiiquqlarinin va
osas azadliqlarinin miidafiesi haqqinda Kon-
vensiya’nin 8-ci maddosi vo Azarbaycan Re-
spublikas1 Konstitusiyasinin 32-ci maddasi
ilo qorunur. Hor kos 6z soxsi vo ailo hoyatina,
monziling vo yazisma sirrino hormat hiiququ-
na malikdir. Milli tohliikesizlik vo ictimai as-
ayig, 0lkonin iqtisadi rifah maraqlari namino,
igtisasin vo ya cinayotin qarsisint almagq {i¢iin,
saglamligl, yaxud monoviyati qorumaq igciin
vo ya digar soxslorin hii-quq ve azadliqlarini
miidafio etmok {i¢lin qanunla nozords tutulmus
vo demokratik comiyyata zoruri olan hallar is-
tisna olmagqla, bu hiiququn hayata ke¢irilmasine
hakimiyyot orqanlar1 tors-findon miidaxiloye
yol verilmir (3).

Konven51yan1n 8-ci maddosindo hor kosin

“0z soxsi” vo “ailo” hoyatinin oldugu qeyd edi-
lir. Avropa Mghkamasi “soxsi hoyat” genis
termin olaraq qobul edir vo onun hor hansi an-
layisla tam ohato etmok miimkiin olmadigini
geyd edir. Lakin “soxsi hoyat” anlayisinin
fordin monavi va fiziki toxunulmazliginin qo-
rundugunu, fordin konar soxslorin digqetindon
uzaq 6zal hoyat siir-mok hiiququna malik old-
ugunu 6zilinds oks etdirir vo bu anlayis hom do
ford {igiin elo bir miihiti tomin edir ki, homin
miihitdo ford sorbost inkisaf edo vo 0z soxsi
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imkanlarini reallagdira bilor.

Umumiyyotla, soxsi hoyat anlayisi, insan-
larin gilindslik tolabatlarini tomin etmok im-
kan-larina sahib olmas1 vo onlarin mahdud-
lasdirilmamasini, fiziki vo virtual olan soxsi
miinasibotlors sahib olmasini, he¢ kimin hot-
ta ailo lizvlorinin belo bilmasini istomadiyi
sirrlora sahib olmasini, ayrica tonzimlon-
mosina baxmayaraq hotta hansi dini se¢gmasi-
ni vo s. 6zilindo oks etdirir. “Soxsi hoyat” ¢ox
genis anlayisdir, bu sobobdon fordin monavi
vo fiziki toxunulmazligini aradan qaldi-ran,
sorbast inkisafina mane olan miidaxilorlo
tizlosdikdo bu anlayisin daha yaxsi anlaya
bilorik. “Aile hoyati” anlayis1 “soxsi hoyat”
anlayis1 kimi genis monali deyil . Bu anlayis
hor birimizin ailo hoyatina hormat, fordlorin
bir ailo kimi miinasibatlorini hansi sokildo
vo neco qurmalarini, 6v-ladlarin1 neco tor-
biyo etmolorini, ailodaxili miinasibotlorin
hansi sokilde qurulmasini, ailadaxili sirlerini
gizli saxlamalarini qanunla qorunur va biitiin
qeyd edilonlor qanuna zidd olmamalidir.

Avropa Insan Hiiquglar1 Konvensiyasinin
8-ci maddosing asason hor kas 6z soxsi vo ailo
hoyatina, evina vo yazigsma sirrino hdrmot
hiiququna malikdir. Milli tohliikasizlik, icti-
mal asayis vo 0lkonin igtisadi rifah maraqlari
namino, igtisas vo ya cinayatin qarsisini al-
maq {giin, saglamh -#1, yaxud monaviyyati
gorumaq tli¢lin vo ya digor soxslorin hiiquq
vo azadliqlarin1 miidafis etmok iiciin qanun-
la nozordo tutulmus vo demokratik comi-
yyotdo zoruri olan hallar istisna olmagqla, bu
hiiququn hoyata kegirilmoasino dovlat hakim-
iyyati orqanlar1 torafindon miidaxiloya yol
verilmir (2).

Soxsi vo aile hayatinin sirri olan malumat-
lar, belo molumatlar1 oks etdiron sonadlor,
vi-deo vo foto ¢okilis materiallari, sas yazilar
toskil edir. Soxsi vo ailo hoyatinin sirri olan
molumat-larin, belo molumatlar1 oks etdiron
sonadlorin, video vo foto ¢okilis material-
larinin, sas yazilari-nin yayilmasi; Soxsi vo
ailo hayatinin sirri olan molumatlarin, belo
molumatlari oks etdiron so-nadlarin, video va
foto ¢okilis materiallarinin, sos yazilarinin
satilmas1 qanuna ziddir.

Soxsi vo aile hayatinin sirri olan malumat-
larin, belo molumatlari oks etdiron sonadlorin,
video vo foto c¢okilis materiallarinin, sos
yazilarinin bagqasina verilmasi; Soxsi vo
ailo hayatinin sirri olan molumatlarin, belo

molumatlar1 oks etdiron sonodlorin, video vo
foto ¢okilis materialla-rinin, sas yazilarinin
qanunsuz toplanmasi.

Qeyd etdiyimiz kimi, soxsi vo ailo hoyati
Azorbaycan Konstitusiyasinda da qorunur.
Konstitusiyanin 32-ci maddasindo gostoril-
ir ki, hor kosin soxsi toxunulmazliq hiiququ
vardir. Hor kosin soxsi va aile hayatinin sirrini
saxlamaq hiiququ vardir. Qanunla nozards tu-
tulan hallardan basqa soxsi hoyata miidaxilo et-
mok qadagandir. Oz razilig1 olmadan kimsonin
soxsi hoyati haqqin-da molumatin toplanil-
masina, saxlanilmasina, istifadesine vo yayil-
masina yol verilmir. Hor kasin yazisma, tele-
fon danisiqlari, poct, teleqraf vo digor rabito
vasitalori ilo Otiiriilon malumatin sirrini saxla-
maq hiiququna dovlst tominat verir. Bu hiiquq
qanunla nozaords tutulmus qaydada cinayetin
qarsisin(1).

“Monziline” vo “yazigma sirrind” hormot
hiiququ ayrica anlayis olaraq miioyyan edilib.
“Monzil” va “yazigma sirri” ayr1 ayriligda
Azarbaycan Respublikasinin Konstitusiyasi ilo
qorunur. Konvensiyada qeyd edilon “maonzil”
hiiququ Azorbaycan Respublikasi Konstitusi-
yasinin 33-cii maddesi ilo, “Manzil toxunul-
mazlig1 hiiququ” adi altinda qorunur. Bu mad-
do insanlarin manzil to-xunulmazligina malik
oldugunu bildirir. He¢ kos mohkoma gorari ol-
madan monzilds yasayanlarin iradasi ziddine
monziline daxil ola bilmoez, aragdirma apara
bilmaz, soxsi hayatina miidaxilo eds bilmaoz,
onun rahatligin1 poza bilmaz.Monzil bir miil-
kiyyotdir vo insanlarin miilkiyyat hiiququ qa-
nunla qorunur.

“Yazigsma sirri” dedikdoe insanlarin yazdiqlari
moktublarin, yazigsmalarin ictimai gokildo nii-
mayis etdirilmasi, nasr edilmasi qanunla qa-
dagan edilir vo homin hiiququn hoyata kegir-
ilmasino dovlot tominat verir . Yazismanin
sahibi olan soxsin raziligi olmadan goxsi
yazigsmalarini, telefon danisiglarini vo s. nasr
etmak, ictimaiyoto aciqlamaq yalniz qanunla
nozaords tutulan hallarda, ya-zigsma va telefon
danisiglart sahibinin raziligi alindigdan son-
ra mimkiindiir. Konvensiyanin digor mad-
dalori ile tanzimlonon hiiquqlar kimi bu hiiquq
da ictimai maraqlar namins moahdudlasdir-
la bi-lor. Konstitusiyanin vo Konvensiyanin
sozii gedon hiiququ tonzimloyon maddoslorino
nozara saldig-da mahdudiyyatlor yalniz qanun
cor¢ivasindo, ictimai maraqlar namina, cinayat
isinin istintaq1 za-man1 haqiqati iizo ¢ixarmaq
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iclin mohkomonin qorari ilo totbiq edilo vo
sOzii gedon hiiquqa miida-xilolor edilo bilor (4).

Insan hiiquqlar1 sahasindoki beynslxalq 6h-
doliklor, asas etibarilo, miiqavila monsalidir.
Vo homin miiqavilonin istiinliiyli ondadir
ki, o, dovlatlorin konkret insan hiiquglarinin
miidafiasiilo bagl 6hdoaliklorini doqiq miioyyon
edir vo on asasi, bu 6hdaliklorin yerina yetir-
ilmasini tomin et-mali olan xi{isusi mexanizm
va prosedurlar nozords tutur.

Hazirda insan hiiquqglar1 sahasinds 70-don
artiq beynalxalq miigavilo mévcuddur. Bu bax-
imdan da insan hiiquqlar1 sahasindoki mdévcud
beynoalxalq miiqavilolori dord kateqoriyaya
bol-mok olar:

1) Umumi miiqaviloalor. Bu miiqavilalordo,
demok olar ki, biitiin osas insan hiiquqlar1 va
ya onlarin boyiik bir hissosi tasbit olunur.

2) Xiisusi miiqavilalor. Bu miiqavilalor kokret
insan hiiquqlarinin miidafiasina yonolmis-dir.
Xiisusi miiqavilolor do hamginin universal vo
regional saviyyado baglanir.

3) Ayri-ayr1 qruplarin miidafissine yonalmis
miiqavilolor. Comiyyatin ayri-ayri tobagolori-
nin hiiquqlarint qorumaq maqgsadi giidon
bu miiqaviloloro misal olaraq asagidakilari
gostormak olar: Qadinlarin siyasi hiiquqlari
haqqinda 1952-ci il Konvensiyasi; Usaq
hiiquglar1 haqqinda 1989-cu il Konvensiyasi;
Biitiin miqrantislorinin vo onlarin ailo tizvlori-
nin hiiquqlarinin miidafissi haqqinda 1990-c1
il Beynolxalq Konvensiyasi; Miqrant islori-
nin hiiquqi statusu haqqinda 1977-ci il Avropa
Konvensiyasi; Milli azadligqlarin miidafiosine
dair 1995-ci il Cor¢iva Konvensiyasi; Miistaqil
Olkolords kokli vo tayfa xalglarina dair 1989-
cu il 169 sayli BOT Konvensiyasi va s.

4) Ayri-seckilik masalalorine aid olan miiqa-
vilolor. Bu miiqavilslor irqi vo ya cinsi osas-
la-ra goro, tohsil, isodiizolmo vo s. saholordo
ayri-se¢kiliyin qarsisini almaq mogsadi dasiyir.

1948-ci ildo Birlosmis Millotlor Toskilatinin
Bas Assambleyast Umumdiinya Insan Hii-
quqlar1 Boyannamosini, sonraki dovrlords iso
“Miilki vo Siyasi hiiquqlar haqqinda” vo “Ig-
tisadi, sosial vo modoni hiiquqlar haqqinda”
1966-c1 il tarixli Beynolxalq Paktlar1 gobul
edib. Bundan ola-vo 1976-c1 ildo “Miilki vo
siyasi hiiquqlar haqqinda” Pakta dair Birinci
Fakiiltativ Protokol, 1989-cu ildo iso Paktin
6liim cozasinin logvine yonalmis Ikinci Fakiil-
tativ Protokolu qobul olunub. Ho-min fun-
damental sonadlor Insan hiiquqlart hagqinda

Beynolxalq Bill adlanaraq bu sahado beynal-
xalq standartlarin osasini togkil etdi. Umum-
diinya Boyannamosinin mogsod vo moramlari,
homgi-nin Avropa Surasi torafindon qobul ol
unmus Insan hiiquqlarinin va asas azadliqlarin
miidafiasi haqqinda Konvensiyada (1950-ci il),
Avropa Moadoniyyat Konvensiyasinda (1954-
cli il), Terroriz-min qarsisinin alinmasi1 haqqin-
da Konvensiyada (1977-ci il), Milli azliglarin
miidafiosi haqqinda Carcive Konvensiyasin-
da (1995-ci il), Avropa Sosial Xartiyasinda
(1996-c1 il) vo ATOT soaviyye-sindo imzalan-
mis 1975-ci il Helsinki yekun Aktinda, 1990-c1
il Yeni Avropa li¢lin Paris Xartiya-sinda, digor
beynolxalq sonodlordo Oziiniin golocok ink-
isafin1 tapib”.

1995-ci ildo ulu 6ndar Heydor Sliyevin miial-
lifi oldugu vo insan hiiquqlarinin ve azadlig-
la-rinin tomin edilmosini dovlotin ali mogsadi
kimi bayan edon ilk milli Konstitusiyamizin
gobul olunmas1 siyasi sistemin miasirlosdi-
rilmasi vo demokratik institutlarin forma-
lasdirilmas1 iiglin zo-min yaradib: “2002-ci vo
2009-cu illords referendum yolu ilo Konstitu-
siyaya bir sira mithiim alavo vo doyisikliklorin
edilmasi tam miitoraqqi xarakter dasimaqla in-
san va vatondas hiiquqlarinin vo azadliglarinin
daha somorsli qorunmasina, vatondaglarin
layiqli hoyat soviyyasinin tomin edilma-sina,
demokratiyanin genigslonmosino vo 1nk1§af1na
yonaldi. Dovlatimizin ali mogsadina nail ol-
un-masinda, miivafiq hiiquqi mexanizmloarin
yaradilmasinda, o climlodon miikammal qanun-
vericilik bazasinin formalasdirilmasinda Azor-
baycan Respublikasi Prezidentinin 1998-ci il
fevralin 22-do imzaladig1r “Insan vo vatondas
hiiquglarinin vo azadliglarinin tomin edilmaosi
sahasindo todbirlor haqqmda” Formani1 xiisusi
ohomiyyats malikdir”.

Yeri golmiskon, homin dévrde ulu dndorim-
iz torafindon tosdiq edilon “Insan huquqlarlnln
miidafiosino dair Dovlot Programi” bu sahado
ilk fundamental sonad hesab olunur:

1. Qanunvericilik va institusional islahatlarin
aparilmasina

2. Demokratik odalot miihakimasi prin-
siplorino asaslanan yeni mahkomo sisteminin,
konstitusiya nozaratinin, insan hiiquqlar1 tizro
miivokkil kimi yeni tosisatin yaradilmasina

3. Hiiquq miihafizo foaliyyotinin tokmillosdi-
rilmasina

4. Qeyri-hokumot toskilatlarinin, kiitlovi in-
formasiya vasitolorinin foaliyyatinin
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genislonmosine vo digor istigamotlor {izro
inkisafa tokan verdi(3).

Milli Foaliyyst Plani insan hiiquqlarinin
tomin edilmoasi prosesinin keyfiyyotco yeni
miis-toviyo kegmasing, universal vo regional
soviyyado omokdasliq strategiyasinin qurul-
masina, dovlot-lo votondas comiyyoti arasinda
torofdasliqg miinasibatlorinin yaradilmasina xid-
mot edir : “Yeni ¢a-giriglarin vo comiyyoatimiz-
in inkisafindan irali golon tolabatlarin nozars
alinmast baximindan Milli Foaliyyat Plani
Olkomizin siyasi sahado milli maraqlarindan
biri olan insan hiiquqlarinin tomin olunmasi
lizro goriilon ardicil todbirlorin genislondi-
rilmasinde, alinan miixtalif qruplarinin, o
cim-ladon on kovrok niimayandolarinin
hiiquglarmin gorunmasinin giiclondirilmasinda
yeni morholonin baslangic1 oldu.

“Insan huquqlarlnm vo asas azadliqlarin
miidafiosi haqqinda” Avropa Konvesiyasinin
8- ci maddasino asason, hor kos 6z soxsi vo ailo
hoyatina, monziline vo yazisma sirrind hormat
huququna malikdir. “Elsolts Almaniyaya qars1”
isi lizra Avropa Insan hiiquqlart Mohkomosinin
13 iyul 2000- ci il tarixli qerarinda qeyd edilir
ki, Konvensiyanin 8-ci maddasi tolob edir ki,
dovlat hakimiyyati orqanlar1 usagin maraqlari
ilo valideyinlorin arasinda odalstli tarazliga
riayat etsinlor, homin maraqlar onlarin xarak-
terindon vo ciddiliyindon asili olaraq valid-
eyinlorin maraqlarindan {istiin tutula bilar.

Maddo 8. Soxsi vo ailo hoyatina hormot
hiiququ:

1. Hor kos 6z soxsi vo ailo hoyatina, monziline
vo yazigma sirrino hérmot hiiququna malikdir,

2. Milli tohlikesizlik vo ictimai asay-
ig, Olkonin iqtisadi rifah maraqlari namina,
igtisasin vo ya cinayetin garsisini almaq ii¢iin
saglamligl, yaxud meonoviyyati miihafizo et-
mok ii¢iin vo ya digor soxslorin hiiquq vo aza-
dliglarin1 miidafio etmak ii¢iin qanunla nozords
tutulmus vo demokratik comiyyotds zoruri
olan hallar istisna olmaqla, dovlat hakimiyyati
orqanlar1 torafindon bu hiiququn hoyata kegir-
ilmasina mane olmaga yol verilmir. 8-ci madda
ilo nazords tutulan hiiququn moqsadi fordlari
dovlat organlarinin qanunsuz horokotlorindon
qorumaqdir. Fordin soxsi miistoqilliyinin 4
aspektini qorumaqla bu mogsade nail olunur.
8-ci maddo qeyd sortlo totbiq edilon mad-
dadir vo 1-ci banddo maddenin tomin edildiyi
hiiquqlar, 2-ci bondds isa bu hiiquglarin moh-
dudlasdirilmas1 ilo bagli dovlstlorin istinad

edo bilocoyi imumi sorlor vo konkret osaslar
oksini tapir. Konvensiyanin 0zii daima ink-
isaf edon bir tosisat oldugu ii¢iin 8-ci maddo
do xarakterina gore doyisikliklers an ¢ox acgiq
olan maddadir. Bu maddonin totbiq dairasi
digor maddoslorin samil olunmadigi mosaloalori
ohato edir. Avropa Mohkomasinin presedent
hiiququnun tohlili onu gostarir ki, konvensiya
ilo qorunan hiiququn pozuldugunu siibut etmok
va bu hiiququn 8-ci maddasinin tobiq dairasino
diisdiiyiino mohkomoni inandirmaq orizoginin
vozifasidir. Sikayatin 8-ci madds ilo nozards
tutulan hiiququn totbiq dairesine diisdiiyiinii
milyyon etmok {i¢iin, ovvolco miioyyon etmok
lazimdir ki bu pozuntu 4 aspektdon hansi biri-
nin dairasine va ya hansi hallar ilo hans1 aspek-
tlorin pozuntusuna aiddir.

1995-ci il noyabrin 12-do qobul edilon
Konstitusiya 6lkomizdo osas insan hiiquq vo
azadlig-larinin hoyata kecirilmosino osasla-
nan yeni doévlot quruculugunun baslangicini
qoydu. Sonadin “Osas insan vo votondasg
hiiquglar1 vo azadliglar1” adl1 iigiincii fosli in-
san hiiquqglarinin genis daira-sini ohato edon 48
maddani 6ziindo aks etdirir (5).

Azorbaycan Respublikasi Prezidenti torafind-
on 1998-ci il 22 fevral tarixindo “Insan vo
vo-toandas hiiquqlar1 vo azadliglarinin tomin
edilmasi sahasinda tadbirlor haqqinda” forman
imzaland1 vo onun 1998-ci il 18 iyun tarix-
li soroncami ilo insan hiiquqlarinin miidafiasi
sahosindo Dovlat Programi tosdiglondi. Qeyd
olunan dovlet proqrami osasinda 2002-ci ildo
Azsrbaycan Respublika-sinin Insan hiiquqlari
tizro miivokkili (Ombudsman) institutu tosis
edildi.

Ekspertlor bildirilor ki, Azorbaycan Respub-
likasinda ictimai hayatin bir ¢ox saholorinda
dorin islahatlar hoyata keg¢irildi ki, naticodo
do Olkonin demokratiklogdirilmosi sahasindo
aparilan islahatlarin sirasinda Azorbaycanin
hiiquqi sisteminin Avropa Insan hiiquqlari
Konvensiyast vo di-gor vacib beynoalxalq
sonadlorda tosbit edilmis beynolxalq stand-
artlarin tolablorine uygunlagdiril-mas: istiqa-
motindo atilan addimlar miihiim yer tutdu.
Bundan basqa Azorbaycan Respublikasinin
Miilki, Miilki-Prosessual, Ailo, ©mak, Cinayat,
Cinayot-Prosessual, Cozalarin Icra edilmoe-
si hag-qinda, Gomriik vo Vergi Macollslori,
Yigincaq azadligi, Kiitlovi informasiya va-
sitolori, Qeyri-ho-kumot toskilatlart (ictimai
birlik vo fondlar) vo Vokillik haqqinda
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mihiim ohomiyyats malik olan qanunlari
gobul edildi.

Ekspertlor qeyd edirlor ki, insan hiiquqglarinin
tosviqi vo midafiosi sahesinds beynoalxalq
togkilatlar garsisinda Azorbaycan torafindon
goturtilmis genis miqyash vo spesifik ohdo-
liklor 6l-kodo yeni bir miihit yaratdi vo Ho-
kumotin giindaliyino yeni vozifolor daxil etdi.

Umumiyyotlo gétiirditkdo iso, miistoqil-
lik gazandigdan sonra demokratik institut-
larin ya-radilmasi1 vo md&hkomlondirilmosi,
insan hiiquqlar1 doayorlorinin miidafiosi vo
tosviqi daxili vo xari-ci siyasatin osas kompo-
nentlorine ¢evrilorok camlyystm siuruna to-
sir gdstormis, Vatandaslar ligiin yeni imkanlar
vo dovlot qurumlar: iiglin iso ciddi 6hdaliklor
yaratdi. Insan hiiquqlarinin tomin edil-masi
sahasindo mithiim addimlardan biri do Azor-
baycan Respublikasinda insan hiiquqlarinin
mii-dafiosi tizro Milli Foaliyyot Planinin gobul
edilmasi olub. Xarici Islor Nazirliyi do daxil
olmagqla bir sira dovlet qurumlarinin tokliflori
osasinda hazirlanan Milli Foaliyyot Plan1 Azor-
baycan Res-publikasinin Prezidenti I[lham Oli-
yevin 2006-c1 il 28 dekabr tarixli 1889 sayl
Soroncamu ils tosdiq edilib.

2007-2008-ci illor orzinda Azarbaycanda In-
san hiiquqlarinin miidafiosi tizro Milli Foaliy-
yot Planinin Icrasi vo Insan va votondas hiiquq
vo azadliglarinin miidafissi, qanunun aliliyinin
to-min edilmasi, eyni zamanda votondas comi-
yyatinin inkisafl sahosindo bir sira todbirlor
goriiliib. Xarici Islor Nazirliyinin saytinda yer
alan molumata goros, 27 dekabr 2011-ci il tar-
ixindo Azorbay-can Respublikasi Prezidenti
torafindon Azorbaycanda insan hiiquq vo aza-
dliglarinin miidafissinin somaraliliyini artir-
maq sahasindo Milli Foaliyyot Proqrami tos-
diq edildi. Konseptual vo miqyasl xarakter
dasiyan homin Proqramda Azarbaycanin insan
hiiquqlar1 sahasinds beynoalxalq miiqavile-lora
gosulmasi prosesinin davam etdirilmosi, yeni
qanunvericilik aktlarinin qabul edilmasi, in-
san hiiquqglar1 sahasindo beynolxalq toskilat-
larla, o ctimlodon BMT-nin insan hiiquqlari
sahosindo ixti-saslasan qurumlar, Qagqinlar
tizro Ali Komissarlig, YUNESKO, YUNISEF,
Diinya Banki, habelo Avropa Sura51 Avropa
Ittifaqu, ATOT va digor regional toskilatlar
ilo birgo omokdasliq proqramla-rinin hoyata
kecirilmasi, habels korrupsiya ilo miibarizonin
giliclondirilmasi, soffafligin artirilmasi, shaliya
gostorilon elektron xidmotlorin inkisaf etdi-

rilmasi sahosindo foaaliyyotin votondas comi-
yyo-ti ilo six omokdasligda davam etdirilmosi
nozards tutulub.

Onu da geyd edok ki, 6lkomiz insan hiiquqlar1
sahoasindo asas beynolxalq sonadlors qosul-ma-
qla yanasi, onlardan irali golon miiddealarin
hoyata kecirilmasi istigamotinde beynalxalq
toski-latlarla six omokdasliq edir. Bu toskilat-
larin sirasinda BMT-nin insan hiiquqglarinin
tosviqi vo mii-dafiosi sahasindo faaliyyot
gostoron miixtolif qurumlari, ATOT , Avropa
Suras1 vo Avropa Ittifaqr mithiim yer tutur.

Azorbaycanda votondas comiyyetinin ink-
isafina xiisusi diqqot yetirilir. Azorbaycan
Res-publikast Prezidentinin Qeyri-hékumot
toskilatlarina (QHT) Dovlot Deostoyi haqda
2007-ci il, 27 iyul tarixli vo QHT-lors Dovlat
Dastoyi Surasinin yaradilmasi: haqda 2007-ci
il, 13 dekabr tarixli Formanlar1 bunu gostarir
(2).

Azorbaycan Respublikas1 Konstitusiyasinin
32-ci maddasi hor kosin soxsi toxunulmazliq
hiiququnu tasbit edir. Homin maddays ssason,
hor kasin soxsi vo ailo hayatinin sirrini saxla-
maq hiiququ vardir. Qanunla nozards tutulan
hallardan basqa, soxsi hoyata miidaxilo etmok
qadagandir. Oz razilig1 olmadan kimsonin gox-
si hoyati haqqinda molumatin toplanilmasi-
na, saxlanilmasina, istifadosino vo yayilmasi-
na yol verilmir. Hor kosin yazisina, telefon
danisiglari, poct, teleqraf vo digor rabito va-
sitolori ilo Otlirlilon moalumatin sirrini saxlam-
aq hiiququna dovlet tominat verir. Bu hiiquq
qanunla nazords tutulmus qaydada cinaystin
qarsisini almaqdan Vo ya cinayat isinin zamani
hoqiqati tizo ¢ixarmaqdan 6trii mohdudlasdirila
bilor (3).

«Azorbaycan Respublikasinda Insan hiiquq
vo azadliglarinin hoyata kec¢irilmasinin ton-
zimlonmasi haqqinda» Azorbaycan Respub-
likasinin Konstitusiya Qanununun 4-cii mad-
dosi, soxsin tutulmasina, hobso alinmasina vo
ya azadligdan mohrum edilmosine qoyulan
mohdudiyyatlori miiayyan edir. Bels ki, Kon-
stitusiya Qanununun 4.1-ci maddasina asasan,
asagidaki hallardan basqa vo asagidakilardan
forqli qaydada heg¢ kos tutula, habso alina vo
ya basqa formada azadligdan mohrum edilo
bilmoaz:

— soxsin solahiyyoatli mohkoma torafindon
mohkum olunduqdan sonra azadligdan mahrum
edilmasi; — soxsin mahkomonin qanuni gorari-
na amal etmomayas goro vo ya qanunla nazardo
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tutulan hor hans1 6hdaliyin yerina yetirilmasi-
ni tomin etmok moaqsadile gqanuni tutulmasi vo
ya habs edilmosi;

— soxsin cinayat torotmis olduguna osash
siibhalor oldugda vo ya onun hiiquq pozuntu-
su toratmasinin vo yaxud bu amali toratdikdon
sonra qag¢ib gizlonmosinin qarsisini almaga
osasli zoruroat olduqda, solahiyyoatli mohkoma
orqanina gotirilmasi maqgsadi ilo onun ganuni
tutulmasi1 vo ya habs edilmasi;

— yetkinlik yasina ¢atmamis soxsin torbiyovi
nozarat moqsadi ilo qanuni qorar osasinda aza-
dligdan mohrum edilmasi vo ya salahiyyatli
mohkoma orqanina gatirilmasi iig¢iin qanuni tu-
tulmasi;

— yoluxucu xostoliklori yaymasinin qa-
rsisin1 almaq maqgsadi ilo soxslorin, habels ruhi
xastalarin, alkoqolizma vo narkomanliga diigar
olmus soxslorin vo ya avaraliqla masgul olan-
larin qanuni tutulmasi;

— soxsin Olkoys qanunsuz golmasinin qa-
rsisin1 almaq moagqgsadi ilo qanuni tutulmasi vo
ya hobs edilmosi, yaxud barasindo mocburi
cixarilma vo ya ekstradisiya totbirlori goriilon
soxsin qanuni tutulmasi vo ya hobs edilmaosi.

“Bu mohkomo isindokino bonzor hallar”
sOzlorini istifads etmoklo Mohkoma 10-cu
Maddoya uygun olaraq informasiya almaq
hiiququnun miimkiinliiylinii  istisna etmir.
Lakin bu mohkoma islori cox sayli farqli
amillori 6ziindo birlosdirir, buna goéro do on-
larin hamisini nazore aldigda 10-cu Madds
ilo tomin edilon moalumatlara ¢ixis hiiququnun
rodd edilmeasi bu ciir iddiaya bdyiikk maneo
yaradir. Lakin Mohkomao bu islorinin hamisin-
da molumat almaq hiiququnu tanimagi rodd et-
modi. Onlarin bazilorindo mohkomo séziligedon
molumatlara ¢ixis hiiququnun radd edilmosinin
Konvensiyanin 8-ci Maddasi ilo tomin edilon
soxsi va ya ailo hoyatinin toxunulmazligi
hiiququnun pozulmasi oldugunu askarlamisdir.
Bu mohkmo islorinin ¢oxunda Mohkomo sox-
si vo ailo hayatina hormat hiiququna heg¢ bir
miidaxilonin olmamasina, lakin 8-ci Maddonin
bu ciir hiiquqlara hérmoti tomin etmok {i¢iin
Dovlatlorin lizorine pozitiv 6hdslik totbiq et-
mosi ilo bagl qorar vermisdir.

8-ci Maddonin moqgsadinin osason fordi
dovlot organlarinin osassiz miidaxilosindon
gorumaq olmasina baxmayaraq, o, Dovlati yal-
niz bu cilir miidaxilodon ¢okindirmir: bu monfi
voziyyotlo yanasi olaraq, soxsi vo ailo hoyati
ticlin somorali hdrmots aid pozitiv dhdeliklor

ola bilar.

Digorlorinin_hiiquqlari: soxsi hoyatin tox-
unulmazligi Indiye qodor sadalanan digor
maraqlardan forqli olaraq soxsi hoyatin tox-
unulmazligi  Avropa Konvensiyasinin 8-ci
Maddosinds insan hiiququ kimi birbasa qoru-
ma olda edir: “Har kos soxsi vo ailo hoyatina,
monzil vo yazigma sirrine hérmot edilmosi
hiiququna sahibdir”. Bu hiiququn tizorindoki
mohdudiyystlor ifade azadliginin {izorinde-
ki mahdudiyyatlorlo eyni satirlori nazards tu-
tur. Buna baxmayaraq, mohkomonin qarsisina
osas etibarilo soxsi hoyatin toxunulmazlig:
hiiququna osaslanan, ifado azadligina miidax-
ilo hallarina aid ¢ox az is ¢ixarilmigdir. Bunun
sabablorindon biri soxsi hoyatla bagh islorin
coxuna aydin sokilde soxsi hayatla six slaqgasi
olan tohqir vo ya diffamasiya isi kimi baxil-
masidir.

Konvensiyanin 8-ci Maddasi ilo verilon tomi-
nat ilk novbads hor bir fordin digor insanlarla
miinasibotindo konar miidaxilo olmadan soxsi-
yyatinin inkisaf etdirilmosini tomin etmaolidir.
Hotta ictimai kontekstdo soxsin basqalari ilo
qarsiligh linsiyyot zonast var ki, bu da sox-
si hoyatin toxunulmazliginin ohats dairasing
daxil ola bilor. Soklin yayimlanmasi soxsin
hotta ictimai xadim oldugu hallarda onun soxsi
hoyatina miidaxilo eds bilor. Mohkomao, homgi-
nin, ifads azadlig1 vo soxsi hoyatin toxunulma-
zI1g1 hiiquqlar1 arasindakt miimkiin iyerarxiya,
islorin Mahkomonin qarsisina gatirilo bilacoyi
mixtolif yollar, onlarin diskresion solahi-
yyatina neco tasir eds bilacayi va bu hiiquqlarin
hor biri tiglin miivafiq qoruma masalasini bayan
etmisdir:

So6zii gedon mohkomo isi kimi soxsi hoyatin
toxunulmazligt hiiququnun ifads azadlig1
hiiququ ilo balanslagdirilmasin1 talob edon
islordo Mohkomo hesab edir ki, miiraciatin
naticosi nozariyyads onun Mahkamaya Kon-
vensiyasinin 8-ci Maddasina asason maqalonin
obyekti olan goxs torofindon vo ya 10-cu Mad-
doyo osason nagir torofindon verilmosindon
asili olaraq forgqlonmomalidir. ©slinde prinsip
etibarilo bu hiiquqglar borabor hormato layiqdir.
Miivafiq olaraq nozori baximdan diskresion
solahiyyot hor iki isdo eyni olmalidir.

Yekun.Diinyada bag¢ veran proseslora nozor
saldiqda gora bilorik ki, ganunlar gobul olun-
masina baxmayaraq hals do bir ¢ox dlkalorde
soxsi va ailo hayatina toxunulmazliq problem-
lori 6zlini biiruzo vermokdadir. ©On ¢ox bu
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¢otinliklarals qarsilasan sorq 6lkoloridir. Yax-
1n vo uzaq sorqda rosmi sokilds hiiqugpozmalar
logv olunsada qadinlarin insanlarin hiiquqlari
rosmi vo geyri-rosmi $okildo pozulur. Bunun
liciin avropa konvensiyast Olkolords treniqlor
vo maariflorndirici todbirlor kegirmoayi xususi
onom verirlor vo buna goéro hiiquqlar1 pozu-
lan insanlarin hiiqugpozan soxso qarst xususi
cozalar totbiqino basanmisdir. Buda 6lkolordo
hiiqugborabarliyinin golacak illorde daha spe-
sifik sociyyo dasiyacagindan xobor verir.

Azorbaycanda da qobul olunan qanunlar
konustitusiya vo ganunvericiliyo osason hor
kosin goxsi vo ailo hoyatina hérmot hiiququ
totbiq edilmisdir. Bu ganunlar1 pozan soxslor
mohkomo qarsisinda cavab vermolidirlor.
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Korrupsiya Vo Onunla Mibarizanin Taskili:
Milli Vo Beynalxalq Tacriiba

Elxan Heydoarli
Baki Dévlat Universiteti,
Avropa hiiququ, Magistr, | kurs

Agar sozlor: Korrupsiya, korrupsiya ci-
nayatinin torkib elementlori, korrupsiya ilo
miibarizo, Korrupsiyaya qarst Konvensiya,
GRECO, Beynolxalq Soffafliq Toskilat

Annotasiya: Moqalodo miiasir dovriin on
ohomiyyotli mosololorindon olan korrupsi-
ya movzusuna toxunulmus, korrupsiyanin
no demoak oldugu, onun fasadlari, beynalx-
alq sonadlorde vo milli qanunvericilikde
korrupsiya anlayist vo onun elementlori-
nin na oldugu gostorilmis, korrupsiya ile
miibarizonin toskilinin miihiim {nsiirlori,
bu sahodo ddvlatlorin milli tacriibasinin va
beynoalxalq praktikanin dyronilmasi vo miis-
bot lahiyalorin Azarbaycanda totbiqi imkan-
lar1 arasdirilmigsdir.

Mogqalo hazirlanarkon sistemli yanasma,
tohlil, tosnifat, miiqayisali hiiquq kimi elmi
metodlardan istifado edilmisdir.

Giris

Hal-hazirda dovlotlorin  oksoriyyotindo
yasanan dsas problemlordon biri do korrup-
siya ilo alagodardir. Ciinki korrupsiya comi-
yyotin osas Oziilini korroziyaya ugradir.
Korrupsiya vatondaglarin siyasi vo iqtisadi
sistema, dovlat institutlarina vo 6lko lider-
lorina olan inamini sarsidir, insanlarin aza-
dligini, saglamligini, hotta hayatini itirmasina
sobab olur. Belo ciddi bir problemin movcud-
lugu diinya 6lkalorinin bir araya golmasi vo
onunla birlikdo miibarizonin tosviqino sobob
olmusdur. 31 oktyabr 2003-cii ildo Birlogmis
Millotlor Togkilatinin Bag Maclisinin iclasin-
da Korrupsiyaya garst Konvensiyanin qabul
edilmasi, Avropa Surasinin nozdinda foali-
yyat gostoron Korrupsiya aleyhino Dovlotlor
Birliyinin (GRECO), Beynolxalq Anti-Kor-
rupsiya Akademiyasinin, Beynolxalq Soffa-

fliq Toskilatinin (Transparency International)
vo sair bu kimi togkilatlarin yaradilmasi bu
miibarizonin slibutudur. Korrupsiyaya qarsi
miibarizo tokco beynoslxalq soviyyado deyil,
hom da dovlatdaxili soviyyoado hayata kegirilir.
Milli qanunvericiliklorde korrupsiya amalinin
kriminallagdirilmast vo bununla mosgul olan
xlisusi komita vo komissiyalarin yaradilmasi
dovlatlorin bu sahadoki saylorindon xabaer ver-
ir.

Lakin biitiin bunlar bozon he¢ do effek-
tiv olmur, qanunlar vo hoamin qurumlar sadaca
formal olaraq movcud olan institutlar kimi
kagiz tizorindo qalirlar. Korrupsiya ilo somarali
miibarizonin togkili {iciin on 9sas masalo ohali-
nin bu barodo molumatlandirilmasi, insanlarin
bununla bagli biliklorinin artirilmasi istiqa-
motinds addimlarin atilmasi ilo slaqodardir.

1.  Korrupsiya nadir vo onun asas iinstirlori
hansilardir?

Bildiyimiz kimi, hor hans1 problemlo miiba-
rizonin togkili ii¢iin ilk 6nco hamin problemin
no oldugunu, fundamentindo hansi soboblorin
durdugunu arasdirmaq lazimdir. Korrupsi-
yanin mdvcudluguna dair tarixi siibutlar halo
bagor comiyyatinin qadim ddvrlarine qadar ge-
dib c¢ixir. Qadim dovlotlordo xirda riisvotdon
baslayaraq, onomli doévlot postlarinin tutul-
masi li¢lin ylikli mabloglards pul vesaitlorinin
hakimiyyat salahiyyatlorini hoyata kegiron sox-
slora verilmasi formalarina kimi korrupsiyanin
miixtolif formalart mévcud olmus, sivilizasi-
ya inkisaf etdikco korrupsiya da irali getmis,
zamanin tsloblorine uygunlagsmigdir. Nozori-
yyogilor korrupsiyanin iki osas formasinin
oldugunu soyloyirlor. Bunlardan birincisi daha
genis yayilmis riisvot formasinda olan admi-
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nitrativ vo ya inzibati korrupsiya adlandirilan
formadir. Korrupsiyanin digor formasi isa si-
yasi va ya “Dovlat korrupsiyas1”-dir ki, burada
dovlatin mithiim idarsetmo vozifolorini tutan
soxslor milli qanunvericilikdon vo miixtalif
lahiyolordon istifado edorok doévlot biidcosi-
nin 6z ciblorine axmasina nail olurlar. Tarixds
bu ndv korrupsiyaya an bariz niimunslor kimi
Fransua Duvalierin idaragiliyindo Haiti, Ferdi-
nand Edralin Markosun tabeliyinds Filippin,
Mobutu Sese Sekonun zamaninda Konqo-Zair,
Kwame Nkrumanin prezidentliyi dovriinde Ni-
geriya vo Idi Aminin idaroetmasi zamani1 Uqa-
nda gostarilir . Bas korrupsiya nadir? Konven-
siyan1 toblig edoan vo onun iizv olmus dovlatlor
torafindon icrasina nazarot edon BMT-nin Ci-
nayaot vo Narkotik Maddolarlo Miibariza Ofisi-
nin togobbiisii ilo qabul edilmis BMT Korrupsi-
yaya qars1 Konvensiyasinin imumi tohlilindon
belas bir naticoys golmak olar ki, korrupsiya de-
dikdo, dovlot-hakimiyyat solahiyyatlori etibar
olunmus soxs torofindon soxsi golir mogsadilo
toradilon qeyri-etik vo qeyri-vicdani harakot
basa distliir. Azarbaycan Respubublikasinin
Milli Moclisi torafindon 2004-cii ildo qobul
edilmis Korrupsiyaya garsi miibarizo haqqin-
da Qanunun 1-ci maddesinda gdstorilir ki,
korrupsiya vazifoli soxslorin 6z statusundan
tomsil etdiyi orqanin statusundan, vazifo sola-
hiyyatlorindon vo ya homin status vo sslahi-
yyatlordon irali golon imkanlardan istifado et-
mokls gqanunsuz olaraq maddi va sair nematloer,
imtiyazlar vo ya giizostlor aldo etmasi, habels
fiziki vo hiiquqi soxslor torafindon geyd edilon
maddi vo sair nematlorin, imtiyazlarin vo ya
glizostlorin qanunsuz olaraq vozifoli soxsloro
toklif vo ya vad olunmasi vo yaxud verilmasi
yolu ilo homin vazifali soxslorin olo alinmasidir
. Transparency Interntaional-in sadolosdirilmis
dili ile desak, korrupsiya soxs torafindon 6zal
golir mogsadilo ona etibar edilmis solahiyyat-
don sui-istifado etmosidir. Verilmis anlayislarin
hamuist iigiin ortaq olan bir ne¢o cohat var. 11k
olaraq, adi c¢okilon omollorin vozifali soxs
torofindon toradilmasi dnomli iinsiirlordondir.
Azsrbaycan Respublikasinin - 2000-ci ildon
quvvoys minmis Cinayat Macallesinin korup-
siya vo qulluq menafeyi aleyhlns olan digor
cinayatloro hasr olunmus otuz ii¢ilincii foslindo
“Vozifo solahiyyetlorindon sui-istifade” ad-
lanan 308-ci maddasinin qeydinda “vozifali
soxs” anlayisinin ohato dairosino hansi sox-
slorin diisdiiyii gostorilmisdir. Hakimiyyaot nii-

mayondoloari, dovlat va boladiyys qulluggular,
boladiyyas tizvleri, dovlat vo baladiyye miias-
sisalorinin, taskllatlarmln rohborlori vo qorar
gobul etmo salahiyyatine malik olan digar gox-
slori, xarici dovlatlorin yuxarida adi ¢okilon
movqelordo ¢alisan soxslori, habelo beynolx-
alq toskilatlarin vo mohkomalorin lizvleri vo
hakimlori bu kateqoriya soxslor sirasina daxil
edilmisdir . Oxsar yanasma Azorbaycanin da
qosuldugu BMT-nin Korrupsiyaya qars1 Kon-
vensiyasinda da oks olunmusdur. Konvensiya-
da vazifoli soxs anlayist yerino “dovlat rosmi-
si” ifadosi isladilir. D&vlat rosmisi adi altinda
Konvensiyaya lizv dovletin qanunverici, icra
vo mohkomo orqanlarinda, tutdugu vozifonin
dovlot orqanlart sistemindoki yerindon asili
olmayaraq, daimi vo ya miivoqqati, avozli va
ya avazsiz ¢alisan vo miivafiq vazifoys toyin
olunmus vo ya se¢ilmis soxslor nozords tutu-
lur. Bununla yanasi, Konvensiyada gostorilir
ki, dovlot rosmisi anlayisina homiginin, lizv
dovlatlorin daxili qanunvericiliyinae asasan bu
kateqoriyaya daxil olan digor soxslor do aid
edilir .

Korrupsiya omolinin 0zii iso ¢oxsax-
olidir. Hom Azorbaycan Respublikasinin Ci-
nayot Macallasinin otuz li¢iincii fasline asason,
hom do BMT-nin yuxarida adi ¢akilon Kon-
vensiyasina gora korrupsiya omollori sirasi-
na hom riisvot vermo (aktiv riigvotxorluq) vo
riisvot alma (passiv riisvotxorluq), hom vozifoli
$oxsin gorarina qanunsuz tasir gostormo ( nii-
fuz alveri), hom do vozifo solahiyyotlorindon
sui-istifade aid edilir. Bundan basqa, Korrup-
siyaya qarst Konvensiyada birbasa oks olun-
sa da, Azorbaycan Respublikasinin Cinayat
Macallasinin miivafiq foslinde olmayib digor
fosillorindo gostorilon ¢irkli pullarin yuyul-
masi, manimsoama va ya israf etma kimi ci-
nayatlar dokorrupsiya cinayatlori sirasina daxil
edilir. Sonuncu halda bu amal Konvensiyaya
osasan o halda korrupsiya cinayati hesab edilir
ki, vazifoli soxs yerina yetirdiyi funksiya ile
olagodar ona etibar edilmis omlaki monimsomis
olsun.

Biitiin bu cinayatlorin digor bir oxsar
cohati iso homin cinayati téradorkon vozifoli
saxsin va ya vazifali soxso miivafiq cinayat qa-
rsiliginda pul moblagini vad edon soxsin magse-
di ilo olagodardir. Fransa Respublikasinin
Cinayot Macoallasinin 433-1-ci , Albaniya Re-
spublikasinin Cinayat Macallosnin 164/a, 244
vo 259-cu , Latviya Respublikasinin Cinayat
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Macollosinin 323-cii  maddoslorinds oldugu
kimi, Azorbaycan Respublikasinin Cinayat
Macoallasindo do korrupsiya cinayatlorinin
hans1t mogsadlorlo téradildiyi aydin sokildo
gostorilmisdir. Belo ki, macoallonin miivafiq
maddalorinin  imumi tohlilinden belo bir
noticoyo golmok olar ki, bu cinayatlorin
torodilmoesinds osas moqgsad vozifoli sox-
sin 6zl vo ya lgilincii soxslor ii¢giin ganun-
suz Ustilinlik oldo etmosidir. Bu istiinlik
homin soxsin digorlorino nisbotdo ganunsuz
olaraq olverisli voziyyato gotirilmasindan
tutmus,soxsin lehino qanunsuz gorarin gobul
edilmosino kimi miixtolif horokotlorlo miisa-
hido olunur. Bu horokotlori vozifoli goxsin
tamah niyyati ilo yerina yetirdiyini do unut-
mamagq lazimdir. Biitiin bu elementlor BMT-
nin Korrupsiyaya qars1 Konvensiyasinda da
sadalanmigdir.

Masolays klassik cinayat hiiququ
movqgeyindon yanasaraq korrupsiya ci-
nayatlorine daxil olan amallorin torkib ele-
mentlori kimi asagidakilart gostors bilarik:

1) Korrupsiya cinayatlorinin ictimai
tohliikaliliyi ondan ibarotdir ki, hakimi-
yyotin vo dovlot idarogiliyinin osaslarini
sarsidir, dovlot orqanlarini ohali arasinda
hoérmotdon vo niifuzdan salir, votondaslarin
hiiquq vo monafelorinin, boraborlik vo adalot
prinsiplarinin pozulasi ilo noticolonir;

2) Bu cinayatlorin obyekti ddvlat
hakimiyyatinin, yerli 6ziniiidarsetmo, kom-
mersiya vo qeyri-kommersiya qurumlarmda
qullugun hoyata kecirilmasi ilo olagodar mii-
nasibatlordir. Cinayatin predmeti iso maddi
vo sair neatlor, imtiyaz vo giizostlordir.

3) Korrupsiya cinayatlorinin  obyek-
tiv cohatini bir qayda olaraq, vozifoli soxs
torofindon solahiyyatlarinin icrasi ilo alaqs-
dar olaraq, habels himayodarliq vo lageydlik
miiqabilindo 6zii vo ya li¢lincii soxslor iigiin
maddi vo sair nematin, imtiyaz vo ya giizos-
tin istonilmosi, alinmasi, vo ya vozifali sox-
s9 yuxarida sadalanan cinayatin predmetinin
verilmasi vo ya onlarla ilo toklif vo ya vad
edilmosi toskil edir.

4)  Korrupsiya cinayatlorinin osas sub-
yekti maddi vo sair nemati, imtiyaz vo guzas-
ti gobul edon vazifali $9XSdII‘ “Vazifoli goxs”
ifadosi altinda kimlorin nozords tutuldugunu
bilmak iiciin Azarbaycan Respublikasi Ci-
nayot Maocollosinin 308-ci maddosinin gey-
dine diqqet yetirmok kifayoatdir ki, bu sox-

slori dairasi yuxarida gostorilmisdir. Bununla
yanast, korrupsiya cinayatlorinin digar bir sub-
yekti toradilmis cinayat omolindon asili olaraq
vozifali soxsi olo almaq istayan 16 yasina cat-
mis anlaql fiziki soxsdir.

5) Nohayat, korrupsiya cinayatlorinin sub-
yektiv cohotino goldikdo iso bir daha vurgula-
maq lazimdir ki, bu cinayatlor xiisusi niyyatlo
birbasa qosd yolu ilo téradilir .

2. Korrupsiyaya qarsi miibarizo sahasindo
milli vo beynolxalq tocriiba
Korrupsiya amali no qodor ciddi va siv-
il comiyyatin dayaqlarin1 sarsidan bir cinayat
omoli olsa da, onun qarsisinin tam sokildo
alinmasina hoalo nail olunmamisdir. Bunun-
la belo, bu cinayot omolinin tdérodilmosinin
azaldilmasi ti¢lin beynoslxalq soviyyado atilan
bir sira addimlar1 da qiymoatlondirmomok
diizgiin olmazdi. Bu todbirlordon on 6nomlisi,
fikrimizco, Birlogsmis Millotlor Toskilat1 sovi-
yyasindo Korrupsiyaya garst Konvensiyanin
qobul edilmasidir. 2003-cii ildo gobul edilon
vo artiq 180 6lkonin qosuldugu bu Konvensi-
yanin korrupsiyaya qars1 miibarizo sahasinds-
ki rolu danilmazdir. 8 fasil, 71 maddodon
ibarot olan bu Konvensiyanin osas 6zoyi bu
beynolxalq miiqaviloyo qosulmus doévlotlorin
ohdsliklori ilo olagodar olan hissasidir. Kon-
vensiya miiqaviloyo torof olan 6lkolar {izorino
miivafiq konvensiyaya osason korrupsiya ci-
nayoti hesab olunan omollori milli cinayat
qanunvericiliyina daxil etmak, homin amallor
torodildiyi toqdirdo hansi ssxslarin vo hansi
hallarda cinayat moasuliyystinden azad edildi-
yini miiayyonlasdirmok vo sair bu kimi 6hds-
liklor qoymus, habelo milli kadrlar1 miivafiq
bilik vo informasiya ilo tomin etmok, korrup-
siyaya qarst miibarizo sahosindo dovlatlori
beynolxalq omokdasliq etmoyo s6vq etmisdir.
Bundan basqa, Konvensiyanin 63-cii maddasi
dovlatlorin konvensiyani implementasiya et-
masini tomin etmok, korrupsiyaya qarsi birgo
miibarizoni tosviq vo tomin etmok mogsadilo
Uzv dovlotlorin Konfransinin yaradilmasini
vurgulayir . Konfransin ilk iclast 2006-c1 il
10-14 dekabr tarixlorindo lordaniyanin pay-
taxtt Amman sohorindo kegirilmis, sonradan
2008, 2009,2011 vo 2013-cii illardo ndvbati
yigincaqlar reallagdirilmigdir. Son dofs Kon-
frans 2015-ci il 2-6 noyabr tarixlorindo Rusi-
yanin Sankt-Peterburq sohorinds toplanmigsdir.
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Konfransin novbati yigincaginin bu il, yoni
2017-ci ilin noyabr ayinin 6-10-unda Avstri-
yanin paytaxti Vyana sohorinds bas tutmasi
gozlonilir. Konfrans hor iclasdan sonra iizv
dovlotloro  tovsiyyalor verir, qotnamolor
gobul edir.

Azorbaycan Konvensiyaya 2004-cii ilin
fevralinda qosulmus, 2005-ci ilin noyabrin-
da iso ratifikasiya etmisdir. Konvensiyaya
qosuldugdan sonra Azorbaycan Respub-
likas1 6z tlizorino diison S6hdoliklori yerino
yetirmok {i¢lin 0z imkani1 daxilindo olan
biitiin horokotlori etmisdir. 2004-cii ildo
Korrupsiyaya garsi miibarizo haqqinda qa-
nun, 2004-2006-c1 illor {i¢lin Korrupsiyaya
qars1 miibariza sahasindo Ddvlat Proqrami
gobul edilmisdir. Bunlarla yanasi, 2004-
cii ildo hom Azorbaycan Respublikasinin
Korrupsiyaya qargt mibarizo lizro Komis-
siyasi, hom do Azorbaycan Respublikasinin
Bas Prokuroru yaninda Korrupsiyaya qarst
miibarizo Bas Idarosi yaradllmlsdlr

Korrupsiyaya garst miibarizs iizro Komis-
siya 15 nofor lizvdon ibarat torkibdo toskil
edilib va faaliyyat gostorir. Komissiyanin 5
tizvli Azorbaycan Respublikasinin Preziden-
ti torofindon, 5 lizvii Azorbaycan Respub-
likasinin Milli Maclisi tarafindon, 5 iizvii iso
Azorbaycan Respublikasinin Konstitusiya
Mohkomasi torofindon toyin edilir.Komis-
siyanin foaaliyyotine rohborliyi vo isinin
toskilini Komissiyanin sadri hoyata kegirir.
Komissiyanin solahiyyastlorina aid edilmis
mosalalora onun iclaslarinda baxilir. Komis-
siyanin iclaslart miitomadi olaraq, lakin {i¢
ayda bir dofodon az olmayaraq kegirilir .

Azorbaycan Respublikasinin Bas Prokuro-
ru yaninda Korrupsiyaya qarsi miibarizo Bas
Idaro korrupsiya ilo bagli cinayetlor iizro
hoyata kecirilon ibtidai istintaq sahosindo
ixtisaslagsmis qurumdur vo Azorbaycan Re-
spublikasinin Bas prokuroruna tabedir. Bas
Idaronin osas vozifolorino korrupsiya ilo
olagoadar hiiqugpozmalara dair daxil olmus
molumatlara baxmaq vo arasdirma apar-
maq, korrupsiya ilo bagli cinayatlorls slage-
dar cinayat isi baslamaq vo ibtidai istintaq
aparmaq, korrupsiya ilo bagli cinayatlorin
garsisinin alinmasi, askar edilmosi vo agil-
mas1 moqsadi ilo omoliyyat-axtaris foali-
yyotini hoyata kegirmgk korrupsiya ilo
bagli cinayatlor lizro omoliyyat-axtaris tod-
birlorini Idaronin yazili tapsirigi osasinda

omoliyyat-axtaris foaliyystinin digor subyek-
tlori yerino yetirdikdo bu sahodo ganunlarin
icrasina nazarati hoyata kegirmak, korrupsiya
ilo bagli cinayatlorin téradilmasi noticosindo
vurulmus maddi ziyanin 6donmasi, habels tot-
biq oluna bilocok omlak miisadirasinin tomin
edilmasi {iclin qanunvericiliklo nazords tu-
tulmus todbirlor gérmok, korrupsiyaya qarsi
miibarizonin voziyyatini dyronmak, korrupsiya
ilo olagoadar hiiqugpozmalarla bagli molumat-
lar1 toplamaq, tohlil etmok, timumilogdirmok
vo korrupsiyaya qarst miibarizonin samaralil-
iyinin artirilmas: iigiin toklif vo tovsiyoalor
hazirmaq, korrupsiya ilo bagli cinayatlorin
ibtidai istintaqi, habelo hamin iglorin mohkoma
baxig1 zamani cinayat prosesindo istirak edon
sahidlorin, zoror¢okmis, togsirlondirilon vo
digor soxslorin tohliikasizliyi ii¢lin todbirlorin
goriilmasini tomin etmok, korrupsiyaya qarsi
miibariza sahasinda goriilon todbirler barade
Bas prokuror vasitosilo Azorbaycan Respub-
likasinin Prezidentina vo Korrupsiyaya qarsi
miibarizs lizro Komissiyaya miitomadi olaraq
molumat vermak, korrupsiyaya qars1 miibarize
sahasindo dovlat orqanlar1 va digar qurumlarla
omokdasliq etmak, goriilon todbirler barads ic-
timaiyyoti molumatlandirmaq va foaliyyatindo
askarlig1 tomin etmoak vo s. daxildir .
Korrupsiyaya qarsi miibarizo sahasindo
beynolxalq omokdasligin digor bir formas: da
Avropa Surasi torafindon 1999-cu ildo asasi
qoyulan vo Suraya ilizv dovlstlorin tsskllatln
anti-korrupsiya siyasati standartlari ilo uygun-
lugunu monitoring etmok {i¢lin yaradilan
GRECO-dur (Korrupsiya oaleyhino Dovlatlor
Qrupu). GRECO-nun diqgot colb edon
cohotlorindon biri do bu Qrupa tokco AS-na
tizv olan dovlatlor deyil, hom do Suranin Bas
Katibino bildirmis vo miiqaviloni imzalamis
digor dovlatlorin ds iizv olmasi ilo alaqadardir.
Hazirda Qrupun 49 iizvii var ki, bunlarin 47-
si Avropa Surasina iizv dovlatlor, yerds qalan
ikisi iso ABS vo Belarusdur. GRECO-nun 6zii
tizv dovlatlordaki konkret korrupsiya hallarinin
deyil, tmumilikde o6lkodoki vaziyyatin qi-
ymoatlondirilmasini aparir. Bu qiymatlondirme
prosesindo hom GRECO-un mosul soxslori,
hom milli hakimiyyat orqanlari, hom do Qru-
pa lizv olan digor dovlatlor ¢ixis edir. GRECO
hor bir dovlet iizro iki ndv hesabat hazirlayir.
Bunlardan biri qiymoatlondirmo hesabatidir
(Evaluation report) ki, bu hesabatda 6lkodo-
ki vaziyyet analiz edilir, problemlorlo bagh
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hékumatin islahat aparmali oldugu saholor
vurgulanir vo miivafiq tovsiyyolor edilir.
Digor bir hesabat iso uygunluq hesabatidir
(compliance report) ki, burada ovvolki qi-
ymotlondirmo hesabatinda dovloto verilmis
moslohatlore hansi soviyyade amal edildiyi
vo na kimi islor goriildiiyii gostorilir. Qarar-
gahi Strasburqda yerloson GRECO, hemgl-
nin Avropa Surasinin 2002-ci ildon qiivvoyo
minon Korrupsiya haqqinda Cinayat hiiquqi
Konvensiyasinin vo 2003-cii ildon qiivvayo
minon Korrupsiya haqqinda Miilki hiiquqi
Konvensiyasinin iizv ddvlatlor torofindon
implementasiyasinin monitorinqini aparir.

Azorbaycan Respublikast 2004-cii
ildo GRECO-ya qosulub vo Qrup torafind-
on verilon tokliflorin yerino yetirilmasine
calisir. GRECO Azarbaycanla bagh ilk qi-
ymotlondirma hesabatini 2005-ci ilda toqdim
etmisdir, sonra yenidon 2010-cu ilds ikinci
qiymatlondirma hesabati nosr edilmis, bu
hesabatla olagodar 2013-cii ildo bir, 2016-
ci ilde iso digor tovsiyyoalora uyma hesabati
yayimlanmigdir. GRECO 6ziintin 2013-cii
ildoki hesabatinda Azorbaycanin 9 tovsi-
yadon 7-sini ugurla, 2-ni is9 qisman yerina
yetirdiyini vurgulamigdir GRECO-nun
Azarbaycan Respublikasi ilo bagli sonuncu
qiymatlondirma hesabati 2015-ci ildo nosr
edilmis vo bu hesabatla bagli uygunluq he-
sabat1 2017-ci il mart aymin 17-do toqdim
olunmusdur. Hesabatda 2015-ci ildo Azor-
baycana parlamentarilor, hakimlor vo dovlat
ittthamgilart {iglin ayri-ayr1 kateqoriyalar
altinda verilmis tovsiyyolora neco riayot ol-
unmasi ilo bagl doyarlondirmas aparilmisdir.
Hesabatda gostorilir ki, Parlamentlo bagl
edilmis tovsiyyalorin 2-si gismon yerind ye-
tirilmis, 2-si yerina yetirilmomis, hakimlorla
olagadar olan tovsiyyslorin 2-si qismon,
4-10 tam sokildo icra edilmis, yalniz 1-i re-
allagdirilmamisdir. Dovlot ittihamgilart ilo
bagli tovsiyyoslorin 7-si hoyata kegirilmis,
3-ii iso hals ki implementasiya olunmamisdir
. Azorbaycan korrup51yaya qarst huquq1
miibarizoni giiclondirmak ii¢iin 2004-ci il
iyun ayinin 1-do AS-nin Korrupsiya haqqin-
da hom Cinayat, hom ds Miilki hiiquqi Kon-
vensiyasina lizv olmusdur.

Biitiin bu todbirlor tobii ki, miitoroqqi ad-
dimlar hesab olunur. Ancaq fikrimizca, kor-
rupsiyaya qarst on giiclii miibarizo mohz
sivil comiyyatin 0zii ilo borabor ona qarsi

savasmaqdir. Bu baximdan votondasglarin kor-
rupsiya hagqqinda malumatlandirilmasi, onlarin
dovlat istitutlarinin faaliyyetinin izlonilmasi
vo monitoringindo istiraki xiisusi ohomiyyat
kasb edir. Bu sahado isloyon an giiclii toskilat-
lardan birinin Beynolxalq Soffaliq Toskilati
(Transparency International) oldugunu deyo
bilorik. Osast 1993-cii ildo Berlin sohorindo
qoyulan Transparency International korrupsi-
yaya qars1 foaliyyot gdstoron beynolxalq sovi-
yyali bir geyri-hokumat toskilatidir. Onun yerli
bélmosi olan “Soffafliq Azorbaycan” iso 2000-
ci ildo tesis olunmusdur. Transparency Inter-
national, asasan, ictimaiyyatin bilik saviyyasi-
nin artirilmasi, isgiizar etika sahasinds isloyir
vo Azorbaycanda vo diinyada korrupsiyanin
soboblorini, formalarint vo bu tohliikali icti-
mai fenomenin azaldilmasi yollarini arasdirir.
Toskilat homginin korrupsiyanin sahidlori vo
qurbanlart olan siravi fiziki soxslora hiiquqi
yardim gostorir vo hokumat strukturlarina siya-
si vo qanunvericilik aktlarinin hazirlanmasinda
komoklik edir .

Istordik ki, bir az da Beynoslxalq Soffafliq
Toskilatinin diinyanin miixtalif 6lkolorde re-
allagdirdig1 layiholorden bohs edok. Bu lay-
iholordon on maraqlilarindan biri “Soffafliq
Braziliya” toskilati toraofindon hoyata kecirilon
“Korrupsiya oleyhina reklamlar” olmusdur.
Belo ki, “Soffafliq Braziliya” San-Paulo-
da yerlogon radio stansiyalardan birina toklif
etmisdi ki, korrupsiya barosinde insanlarin
biliklorini artirmaq vo bu sahads insanlarin
davranisini doyismok ii¢iin miintozom sokildo
qisa anti-korrupsiya reklamlari efirdo yerlosdi-
rilsin. Miiraciot olunmus Eldorado radiostansi-
yas1 yalniz San-Pauloda yayimlanirdi vo asas
hadof kiitlasi orta tobaqonin on varli hissosi idi.
“Korrupsiyaya yox de!” adli bu togobbiis 2001-
ci ilda efirs getdi. Giin orzinds 4 dofs yayimla-
nan bu reklamlarin ikisi gliniin on ¢ox dinlayici
olan zamanina diisiirdii. Digor radiostansiyalar
bu tosabbiise ilk ovval soyuq yanassalar da,
sonradan 9 basqa radiostansiya da bu kampani-
yaya qosulmusdu. Bu tasobbiis dinloyicilor
torofindon miisbot qarsilanmisdi .

Comiyyoatdo korrupsiyanin sabablori vo on-
larin aradan qaldirilmasi tsullar1 haqqinda
molumat catigmazliginin vo ictimai passivli-
yin qarsisinin alinmasi {i¢lin 2000-ci ilden
reallasdmlan bir layiho iso “Soffafliq Slova-
kiya” torofindon toskil olunan “Ictlmalyystl
molumatlandirilmast kampaniyas1” olmusdur.
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24 Slovakiya eksperti tolimlordo isti-
fado olunacaq anti-korrupsiya vasitasi
yaratdi. Masalon, onlar ddvlet orqanlar

vo bolodiyyolordo c¢alisan momurlara to-
sir edon maraqglarin toqqusmasindan tut-
mus, dovlot maliyyasi vo dovlot idarogiliyi
mosalalarinadok miixtalif movzular haqqinda
motnlor hazirladilar vo jurnalistlor, geyri-ho-
kumot toskilatlar1 (QHT), dovlet qulluqgu-
lar1 vo parlament tizvlorinin komokgilori
liciin seminarlar kegirdilor. Homginin, miiol-
limlar {igilin da treninglor toskil edildi vo ek-
spertlor torofindon hazirlanmis motnlor bir
sira slovak moktablorinde pilot proqramlar-
da istifads olundu. Layihonin ugur qazandigi
soylonila bilor .

Dovleat institutlarinin monitoringi ilo bagh
iki lahiyoye toxunmaq istordik. Bunlar-
dan biri Beynolxalq Soffafliq Teskilatinin
Argentina bolmosi olan Poder Ciudadano
Fondu torofindon gergoklosdirilon “Sen-
atin  monitorinqi” olmusdur. Argentina
Senatinin institusional baximdan giiclii vo
zaif cohotlorinin monitorinqi bu lahiyonin
mogsadini togkil etmisdir. Togobbiis va-
sitosilo ictimai informasiyaya sorbast ¢ixis,
Senatin foaliyyatindo vatondaglarin istirakini
dostoklomok vo qanun yaradicilarinin mos-
suliyyatini yiiksaltmoak nozords tutulmusdu.
Belo bir lahiys hom parlament, hom ds basqa
orqanlar saviyyasindo fordi istirak, eloca do
votondaslarin onlar1 vo akademik dairalari
nozaratdo saxlamasi monasina goalirdi. 2001-
ci ildon hoyata kegirilon todbirler sistemina
votondaslarin plenar iclaslarda vo komissi-
yalarin iclaslarinda istiraki, lahiys haqqinda
miitomadi yeniliklorlo informasiya biilleten-
lorinin nasri, monitorinq zamani miisahide
edilmis hallar barado hesabatlarin hazirlan-
masi1 vo sair harakotlor daxil idi. Bu lahiya
¢ox ugurlu alinmisdr .

Dovlatorqanlariilo bagliolan digar bir lahi-
yo isa Transparency International-in Qazax-
1standaki bolmosi torofindon 2000-2001-ci
illor orzindo hayata kecirilon “Korrupsiyasiz
mohkomalor” lahiyasi olmusdur. Moagsad
mohkomo soviyyasinds korrupsiyanin sabab
vo soviyyosini miloyyon etmok, mohkomo
prosesindo miixtolif rosmi ssxslarm rol-
unun qiymotlondirilmasi, islahatlar {i¢ilin
tokliflorin hazirlanmasi, hiiquq sistemindo
korrupsiyaya sorait yaradan bosluqlarin
doldurulmasindan ibarat olmusdur. Lahiys

cor¢ivosindo hakimlor, prokurorlar, vokillar,
mistorilor vo jurnalistlor arasinda sorgu toskil
edilmis, doyirmi masalar kegirilmisdir. Lahi-
yonin sonunda “Korrupsiyasiz mohkamalor”
adl kitabca da cap edilmisdir .

Natico

XXI osrdo insanligin bir ¢ox problemlorin
Ohdasindon golorok sivillogdiyini desok do,
hal-hazirda baosoriyyat korrupsiya kimi bozi
ciddi masaloalorin aradan qaldirilmasinda ilisib
qalir. Tobii ki, ideal dovlat olmadigi kimi, ideal
comiyyat do yoxdur. Bununla belo, daha parlaq
golocoyo irolilomok iiglin birlikdo olimizdon
goloni etmali, korrupsiyaya vo digor hiiquq
pozuntularina qars1  miibarize aparmaliyiq.
Yuxarida gostorilon nilimunslor do siibut
edir ki, birgo soylor noticosindo daha yaxsi
noticolor olds etmok olar. Xiisusilo yuxarida
adlar1 ¢akilon lahiyalorin Azarbaycanda tot-
biq olunacagi va ohalinin korrupsiya va onun-
la miibarizo barasindo biliklorinin artirlacagi
toqdirds votondas comiyyeti yaratmaga dogru
bir addim da irslilomis olariq. Bundan slava,
Azarbaycan Respublikas1 hakimiyyat orqanlari
torafindon korrupsiyaya qarsi atilmis addimlar
misbat qarsilanir, GRECO-nun verdiyi tovsi-
yyalor tam sokildo implementasiya olunacagi
toqdirdo daha yaxs1 noticolorin oldo olunacagi
miitloqdir.
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dopMupoBaHUe U pasBUTUE MHCTUTYTA
aJMUHNCTPATUBHOMN HOCTULLUMN

B MEXXIYHapOAHOM NPaKTUKE U
AsepbanarkaHckou Pecnybsimke

3eitHanoB dnbmup Dyas ornbl
Mazucmpanm Il kypca
Kacpedpbl «<KoHcmumyyuoHHoe npaso»

Knrouesrie CJIOBA: rocyaapcrsBo,
Impaso, AIMUHHUCTPATUBHAsA IOCTHIIUA,
aIMAUHHCTPATUBHOC CYAOIPOU3BOACTRBO,
cyneOHbIe OpTaHbl, cynebHas cucrema.

B CTarbe VCCTIERYIOTCA BO3HMKHOBEHME
aJIMUHUCTPATUBHOM IOCTUILMY, NOKa3aH UCTOPUYECKUI
aCIleKT  PasBUTHUA  9JIEMEHTOB  aMMHMCTPATMBHON
IOCTULIY, OXBaueH HIMPOKMIA MCTOPUYECKIIA
IPOMEXYTOK, HauMHasg ¢ XIX Beka M 3aKaH4YMBadg
COBpEMEHHBIM 9TAaloM. B mepBoit yactu crathy ocoboe
BHUMaHMe yfiendeTca (paHIy3cKOl ¥ TIepMaHCKOI
CHCTEMaM aJMMHMCTPATUMBHOIO CyHONpPOMU3BOACTBA. Bo
BTOPOII YacTM CTaTbyl AHAM3UPYETCs MpobIeMarrka
CTAHOBJIEHNA AJIMMHVCTPATUBHOIO CYIONIPOMU3BOJICTBA B
AsepbailKaHCKOI Pecnry6ruxe.

Agar sozlor: dovlat, hiiquq, inzibati adalot mithakimosi,
inzibati prosess, mahkams orqanlar1, mshkama sistemi.

Maqaladas inzibati adalot mithakimasinin yaranmasi, inzi-
bati odalot mithakimasinin elementlorinin inkisafinin tar-
ixi aspekti, XIX asrdon baslayaraq, miiasir morhasloyadak
genis bir tarixi dovr ohato olunmusdur. Moqalonin birin-
ci hissesinde Fransiz va Alman inzibati adalst miithakima
sistemlorine xiisusi diqqet yetirilir. Maqalonin ikinci
hissasinda Azarbaycan Respublikasinda inzibati mehkoama
icraatinin formalagmasi problemlari tahlil edilir.

Key words: state, law, administrative justice, administra-
tive legal proceedings, judicial authorities, judicial system.

The article explores the emergence of administrative jus-
tice, presents historical aspect of the development of ele-
ments of administrative justice and covers wide historical
period beginning with XIX century and ending with the
present stage. In the first part of the article special attention
is paid to the French and German administrative justice
systems. The second part of the article analyzes the prob-

lems of the formation of administrative legal proceedings in
the Republic of Azerbaijan.

[IpobGmema  3ammThl  TpakJaH POTUB  JCUCTBUS
(Oe3meiicTBUs) OpraHOB TOCygapcTBa, B TOM  YHCIIC
3aKOHOIATEIBHBIX, WCIIOJIHUTCIBHBIX OpPraHOB, a TaKKe

MX JOJDKHOCTHBIX JIMII CYIIECTBYET BO BCEX TI'OCYIApCTBax
C JIeMOKpaTHYEeCKUM MpaBOBBIM pexXnuMoM. [lpuHstHe He
cooTBeTcTByoNel KoHCTUTYIMK CTpaHbl IPaBOBOH HOPMBI,
HE3aKOHHbIE JICHCTBUSI TOCYHApCTBEHHBIX M  MECTHBIX
OpraHoB, OT/IEIBHBIX JIOJDKHOCTHBIX JIUII, HEOOOCHOBAHHOE U
HE3aKOHHOE TPHBIICYCHHE KaK K a/IMIHUCTPATHBHOM, TaK U K
JPYTUM BUJIaM OTBETCTBEHHOCTH MPUBOJMT K YIIEMIICHUIO U
HapyIICHUIO NIPaB ¥ CBOOO YEJIOBEKA U TPaXKIaHHHA.
[Monoxenne 4. 4 ct. 60 Koncruryun AsepOaiimkaHcKoi
Pecry6imku, coracHO KOTOPOMY KaXK bl MOXKET 00)KaJIOBaTh
JICUCTBUS U OE37eHCTBIS OpPraHOB TOCYapCTBEHHON BIIACTH,
TOJUTUYECKUX MapTHH, MYHHIUIAINTETOB, FOPHINYECKHX
W JIOJDKHOCTHBIX JIMII B aJIMHHUCTPAaTUBHOM HJIM CyIeOHOM
MOpSZKe,  SBISICTCS.  BaXKHOM  rapaHTHeidl  peaslbHOTO
obecrieueHnst U coOIoneHus npaB U cBoOos yenoseka (1,
20). Cnenyer OTMETHTh, 4TO JaHHas HopMa KoHcTHTyrmu
OblIa 3HAUMTENILHO pACHIMPEHA B pe3yNbTrare MpPOBEICHUS
BCCHapOIHOTO pedeperayma 26 cenrsiops 2016-ro rona, mo
HTOTaM KOTOPOTO K CyIeOHO rapaHThy IpaB 1 cBOOO ObUIH
J00aBIICHBI TAPAHTUH aJMUHHUCTPATHBHEIE. biaronaps stomy
CyA OJHOBPEMEHHO BBINOJIHSET U KOHTPOJBHYIO (DYHKLHIO
110 OTHOUICHHIO K OpraHaM WHBIX BETBEW BJACTH, NPH ITOM
OCTaBasiCb HE3aBHCHMBIM B paMKaxX CBOMX ITOJHOMOYHH,
YTO COIACYeTCsl C NPHUHIMIIOM pa3/elieHus] BilacTeld Ha
3aKOHOJATENbHYI0, HCIIOJHHUTEIBHYI0 M CyAeOHYI0, C HX
OITpeJIeNICHHOM CBS3bIO U B3AUMHBIM KOHTPOJIEM.
PaspemienrieM BOMPOCOB  IMOJOOHOTO poja MPHU3BaH
3aHUMAarbCsl MHCTUTYT  aJMHMHHCTPATHMBHOM  FOCTHIIHH,
pedopma  KOTOPOro HWAET B IIOCIHCAHHE TOOBI B
paMKax ocymiecTBIsieMoil cyneOHol pedopMbl Kak B
Aszep0aiipkanckoil PecryOnuke, Tak ¥ B Ipyrux crpaHax.
Hcropust cTaHOBJIEHHMS HWHCTHTYTa aJIMHHHCTPATHBHOMN
IOCTUIMM  TIPOLIIA ~ MHOTOBEKOBOM  MyTb.  3a4aTku
aJIMMHHUCTPATHBHOTO MPaBOCYAMWS CIIEAyeT UCKaTh B Hayale

—I'3g1



ELSA AZERBAIJAN LAW REVIEW

XIX cronetus. [Iponsomeniee B reuennn XIX Beka crporoe
OT/IeTIeHHE My OJIMYHOTO TPaBa OT YaCTHOT'O MPHUBEIIO, C OTHOM
CTOPOHBI, K OIpPaHMYECHHIO KOMIICTEHIUH (IOJICYAHOCTH)
OOBIUHBIX CYIOB, a C Jpyrod — K BO3HMKHOBEHHIO
aJIMUHUCTPATUBHOM IOCTULIUY, T. €. K YUPEXKJIECHUIO OPraHOB
caMOKOHTponst 3a ympasinenueM (3, 186). B kauectse
IIpUMepa MOXKHO MPUBECTH CO3JaHUE B COOTBETCTBUU € § 60
Broprembeprekoit Koncrurynuu ot 1819 r. Taitnoro Cosera
C TOJHOMOYMSMHM HWHCTAHIMHM MO PAacCMOTPEHHIO JKajod
(mpeten3ui, nckoB). OOpa3IoM JUIsl TOJpaXKaHHsl BO MHOTHX
CIIyJasix sIBJSUIOCH (DPaHIy3CKOE KOHTPOJIBHOE YUPEKIICHUE
B cBoel mnepBoHayanmbHOM Qopme (TocymapcTBeHHBII
Coger), xoropoe Tombko B 1872 1. cranmo wurparb poib
CaMOCTOATENIBHOTO OpraHa Imnpasocyaust. OnHaKo MoJeMHKa
O MOHATHU U COIEpPKAaHUM TEPMHMHA «aJIMHHUCTpAaTHUBHAS
IOCTUIIMS TIPOAODKACTCA. DTO OOBSCHSACTCS pPasInuleM
TEOPETUUECKUX TTOJIXO/I0B B €TI0 TIOHUMaHHH, BHIPAOOTaHHBIX
IOPUIUUYECKOM ¥ CMEXKHBIMM HAayKaMH, M HpOSBISAETCA
B MHOrooOpasuu CyIIECTBYIOIIMX MOJElell HHCTUTYyTa
aIMUHUCTPAaTUBHOM  IOCTHLIUM,  CJIOKMBIIMXCS  TIOJ
BAMSHUEM YHUKAJIBHOTO ANl KaKAOH CTpaHbl COYETAHMS
HCTOPUUECKHUX, COLMATBHO-3KOHOMHUECKHUX, MOTUTUYECKUX
n uHBIX (akropos. ITosTomMy pasBepHyBHIAsiCS JUCKYyCCHUS
O CTaHOBJIEHMM WHCTUTyTa aJMHHUCTPATHUBHOM FOCTUIMU
B COBpeMeHHOH Asepbaiipkanckoii PecnyOnuke, rae oH
HaxXOJWTCSd B CTaAuu (OPMUPOBAHUS, B TMOJHON Mepe
OTpakaeT MpoOIEeMBbI Pa3BUTHUS IOPUINUECKON HAyKH.

HpO6J'ICMI>I HUHCTUTYTA aﬂMHHHC’I‘paTPIBHOﬁ HOCTHIINH
TOoJy4YUIn J0CTaTO4YHO IHUPOKOE OCBCILICHHUC B
MCKAYHAPOIHOM MpaBOBCACHUU. Hauano AUCKYyCCUHN

O TpUpOAE IAaHHOTO MHCTUTYTa OBLIO TOJNOXKEHO B
XIX Beke (paHIy3CKMMH YYEHBIMH, CpPEIH KOTOPBIX
ObUIM KaKk ero CTOPOHHMKH, B uacTHOcTH, JKozed-Mapu
ne Kepanmo, Amncemsm-Ilomukapn bar6u, ®@pancya
Baprenemu, Tak ¥ MPOTUBHUKH, JOBOJBI KOTOPHIX Hanboiee
MOJHO MpEACTaBICHbl B Tpydax Anexcuca Je TOKBHIISL.
Hay4ynoe oOocHOBaHWE WHCTUTYTa aJMHHHCTPATHBHOMN
IOCTHLIMM HAIUIO IIMPOKYH0 MOAJAEP:KKYy U B lepmanum,
rae k nocnenueit tpertn XIX Beka chopmupoBanach CBOsS
LIKONa, Tpe/ACTaBieHHas paboramu Pynonbga I'neiicra,
Jlopenna ¢on Ilreiina, Orro Maiiepa. PasButne Teopuun
aJIMMHHUCTPATHBHOHN FOCTHUIMH TIPOJOJDKUIIOCH 32 PyOekoM U
B XX Beke. DP(eKTHBHOCTh aJMUHUCTPATUBHON FOCTUIINU
B0 @paHIuH, e 3aciIy’KEHHbI aBTOPUTET y TPaXkaaH CTaIu
BO3MOXHBI Onaromapst  uccienoBanusM  Mopuca Opuy,
Koprka Benenst, ['peropu e bpebana. Beumy Toro, Hackonsko
3HAQUUMBINA BKJAJ B Pa3BUTHE aJMHHUCTPATUBHON IOCTULMU
($paHIy3cKMe W HEMEIKHE IOPUCTBI, IPEICTaBISETCS
L[e71eco00pa3sHbIM  BKpaTLle PacCMOTPETh OCOOCHHOCTH
CTAHOBJEHUS] aJMUHUCTPATUBHOIO CYyAONPOU3BOACTBA B
I'epmannu 1 @pannum.

I'epmanckas cucTeMa xapakTepu3yeTcs HaTMUUEM BCUCTEME
CyACOHBIX OpPraHOB CIHELHAJIBbHBIX aJMHHUCTPATHBHBIX

CYJIOB, SIBIISIFOILUXCS, KaK U MPOYHE CyAbl, HE3aBUCUMBIMU
U TIOMYMHSIOMNXCS TOJIBKO 3akoHaM (2, 228). Ilaparpag 1
[Tonoxennst 00 aIMUHUCTPATUBHOM CYIOIPOHM3BOICTBE,
npussitoro B ®PI" B 1960 1. (c mocnerHUMU N3MEHEHUAMH
or 1996—1997 rr), ompenensier, YTO aJMUHHUCTPATHBHOE
CYJIOIIPOU3BOJCTBO OCYILECTBISIETCSl  HE3aBHCUMBIMU
OTJENICHHBIMA OT /JIMHHHUCTPATHBHBIX OPraHOB CYyAaMH.
VYKa3aHHBIM 3aKOHOJATENILHBIM AKTOM JI€TaJIbHO OIpe/eNieHa
mpoleAypa MOAAUYd U PACCMOTPEHUS aJAMUHHUCTPATUBHBIX
uckoB. B ommmume or (paHIly3CKOH CHCTEMBI, B KOTOPOIi
Ba)KHEHIIINM SIBIISICTCS OCYIIECTBIICHUE CYIOM OOBEKTHBHOTO
KOHTpOJIsL (IIPOBEPKH) NPHUMEHSIEMONH HOPMBI, T'€pMaHCKast
a/IMIHHUCTpAaTHBHAs IOCTULMS CO3/aHa JUIsl 00ECIeUCHUsS B
TIEPBYIO OUepe/Ib CyAeOHOI 3aIUThI ITPaB FPask/IaH.

Cucrema HENOCPEICTBEHHO CAMOI0O aIMHHUCTPATHUBHOIO
cyonpousBoicTBa [epMaHNM BKIIIOUAET TPU HHCTAHLUM:
AJMUHHUCTPATUBHBIN CyA 3eMiH (Cyl MEpBOH HMHCTAHIMN),
BBICIIMI aJMUHUCTPATUBHBIA Cy/ 3eMJIM (anesuIIHOHHAs
nHcTaHms), DenepanbHbI  AIMMHHCTPATHBHBIN  CyI
(kaccaronHast wHcraHuus). Mcropust  (opmupoBanus
CHCTEMBI IMUHUCTPATHBHON ocTHIMK B [epmanuy BecbMa
uHTepecHa. Cpelu HEMELKHX 3eMellb, B KOTOPBIX CTald
HOSIBJIATbCA AMUHUCTPATUBHBIE CYJIbl, OCYILECTBIISBIINE
HE3aBUCHMYIO 3/IMHHUCTPATUBHYIO Cy/IeOHYIO e TEIbHOCTb,
MOXKHO Ha3Bath cieayronue: baneit (1863 r), Broprembepr
(1876 1) u baBapus (1878 r). IlpaBocyame B BhICIIEM
aJIMUHHUCTpatuBHOM cyae Ilpyccum Obuio  mpooOpazom
COBPEMEHHOI0 aIMUHUCTPATUBHOTO KOHTPOJISL.

I'epmanckoe  agMHMHUCTPATHMBHOE  CyHONPOU3BOACTBO
TOTO  BPEMEHUM  XAPAKTEPU30BAIOCh  3HYMEPaTUBHBIM
MIPUHIAIIOM, T. €. JI03BOJIEHHEM BBHIOOPOYHOTO OOKaJIOBaHUS
B Cy[ aJMHMHHCTpPaTHBHBIX akToB (3, 234). D10 03HA4aNO
OrpaHMYEHUE aJMUHHMCTPATUBHON MOACYIHOCTH, T. €. B
3aKOHE YCTAaHABIIUBAJICSA KOHKPETHBII epeueHb CIIOpOoB, Aena
M0 KOTOPHIM OBUIM TOACYIHBI aJMHHUCTPAaTHBHOMY CYIy.
DOHyMepaTUBHBIN IPUHINI aJMUHUCTPATHBHOTO IPABOCY/IHSI
TOCIIOACTBOBAN Takke WU BO BpeMeHa Belimapckoii
Pecrryomuku. Tonpko mocie Bropoit MupoBoil BOWHBI B
3aKOHOATENbCTBO ['epManny Oblia BBEJCHA TeHEpalbHAs
OrOBOpPKa — OCHOBHOE YCJIOBHUE, JaBaBIIee BO3MOXKHOCTb
oOKajoBaHMsS B  aJMUHHCTPATHBHOM Cyie JIF0OOTO
aaMuHHUCTpaTuBHOro akTa. Ilocne 1945 . agMuHuCTpaTUBHOE
CYJOTIPOM3BO/ICTBO OBLIO BOCCTAHOBJICHO M IIPEXKAE BCETO
B COBETCKOHM paszfenurensHod 3oHe. OpHako yxke B 1952
I. OHO OBUIO TOJHOCTBIO YMNPAa3THEHO TOCYAAPCTBEHHBIM
pykoBoactBoM ['JIP, xot4 ct. 138 Koncruryuuu I['JIP ot 1949
I. TIpelycMaTpHBalIa 3alIuTy TPaXkIaH B aAMUHUCTPATUBHBIX
cynax. ITocne 3axmouenus 18 mas 1990 r. rocymapcTBeHHOIO
norosopa I'JIP ¢ ®PT" B coorBercTBUM €O CT. 19 OCHOBHOTO
3akona OPI'  ycraHaBnmMBaIMCh TapaHTHH CyAEOHOTO
o0>KaJloBaHMs aJMHHHCTPATHBHBIX aKTOB, W BMECTE CO
BCTyIUIeHHEeM B cuity JloroBopa 00 oObeHeHNH 3 OKTAOPS
1990 1. BhIcOKOpa3BHUTOE (erepaibHOE AJIMHHHCTPATHBHO-
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mporeccyapHoe  npaBo  OPIT  Gombmmeit  gacThro
pacnpocTpaHUIOCh Ha TeppuTopHio ObiBreit I'/[P.

Heckonbko uHaue  aagMUHMCTpAaTHUBHAs  FOCTHULIUS
(dopmupoBanace Bo ®paHimu. 31ech OHAa OTIHMYACTCS
OIIpEeNIeNICHHON  creU(UKON, OTpakaromeld JTyanu3M
CyaeOHON cucTeMbl B cTpaHe. B mepByio ouepenb, BO
Opannun QyHKIIMOHUPYIOT CYIbI IBYX BHUIOB — OOIIHE
U aJIMUHHUCTpPAaTUBHBIC, IMPU OTOM pasrpaHUuECHUE
MOJICYTHOCTH MEKIY HUMHU [1O4AC BbI3BIBAET TPYIHOCTH,
T.c. BO3HHKAaeT IMpoOiemMa, B KakoH Cyl HanpaBHTh
uck. CTOUT OTMETUTb, YTO JUI €€ Pa3pelLICHUs ele B
1848 . 6puT yupexner Cyf 1Mo cropam O HOACYTHOCTH.
Bo-Bropeix, B cuily MNpUHLMIA pPA3IEICHUS] BiIacTei
JIESITETIbHOCTh  JIMMHUCTpALlMM  PErIaMEHTHUPOBaJIach
B OCHOBHOM HOpPMamH aJMHMHUCTPATHBHOIO IpaBa.
IIpu BceM 3TOM TOJBKO aJMUHHUCTPATUBHEBIC CYIbI (OHU
JKE SIBILUTUCH CO3JATEIIMH 3TOTO IpaBa) UMEIH IIPaBO
paccmarpuBarh Jeia, ONHOW M3 CTOPOH B KOTOPBIX
BBICTYIIAJIA aMAHHUCTPAIIHS.

BricnimM  aIMUHHCTPAaTUBHBIM OPraHOM PABOCYIHUS
Opannun seusercs [ocynapcrBenHblii CoBeT, KOTOPbIi
OJHOBPEMEHHO  BBICTYNAeT B  KAyeCTBE IVIABHOIO
KOHCYJIBTaHTa MPaBUTEIbCTBA MO BOIPOCAM YIPaBICHHS
(3, 187). Ero yupexnaenue B 1799 . cunraercsi Ha9aaIoM
aJMUHUCTpATUBHON toctuiu BOo Dpanumu. Ceroass
TocymapctBennblii  CoBeT M aJMHHUCTPATUBHbIE
TpuOyHanel OyayT, IO CyTH, CyldaMH, KOTOpBIC
paccMaTpUBatoT AESITENIbHOCT OPraHOB FOCYIapCTBEHHOTO
ynpasieHusi. Cynpsi M0  aIMUHHUCTPATUBHBIM Jejam
3allUIIACT B YCTAHOBJIEHHOM MOPSIJIKE MpaBa ueloBeKa OT
MpeCTaBUTENeH UCIIOIHUTEIBHON BIIACTH, YbH JACHCTBHS
CTaBsIT II0J] YIpo3y HE CBOOOIY OTAEIBHOTO MHIMBHUIA, &
TaKue CBOOOIBI, KaK CBOOO/Ia COBECTH, ITPECChI, COOPaHUIl.
IIpy3HaHue  HE3aKOHHOIO  YNPaBJICHYECKOrO  aKTa
HEJICHCTBUTEIILHBIM OCYILECTBIISIETCSI B (DOPME HCKOBOTO
3asIBJICHUS I10 TIOBOJTY IIPEBBIIICHHS BIACTH. TaKyro j)kano0y
MOXXET HOJIaTh JI000€ JIUIO, 3aMHTEPECOBAHHOE B OTMEHE
HE3aKOHHOTO aKTa TOCYJApCTBEHHOW aJMHHHUCTpPALIUN

(Browast  OpraHbl  BBICHIEIO  IPABHTEIbCTBEHHOTO
YPOBHS), @ TAKXKE aKTa aIMUHUCTPALIMU MYHHIUITIAILHOTO
YPOBHSL.

®paHIty3cKas U FepMaHCKas CHCTEMBbI OKa3aJId 3HAUNMOE
BO3/I€IICTBHE HA Pa3BUTHE aAMUHHUCTPATUBHOI HOCTUIMU
B EBporne u 3a ee npenenamu. MHorue rocyaapcTsa npu
MIPOBE/ICHUH CYJIEOHBIX pedopM Opaiy MX 3a OCHOBY,
BBO/IS1 JIUILIb HE3HAUYUTEIbHBIE U3MEHEHHUS U JOTIOTHEHUS B
3aBUCUMOCTH OT BHYTPEHHHUX (DaKTOPOB M MCTOPUYECKHUX
TpaguLuil.

Bo BpeMsi BO3HUKHOBEHHUS MHCTHUTYTa
aJIMUHHUCTPATUBHOM IOCTUIIMH, TO €CcTh B cepeanHe XIX
Beka, AzepOaiipkan ObuT yacTbio Poccuiickoit Mimmepun,
U COOTBETCTBEHHO Bce pe(OpMBI, MPOHCXOJMBIINE B
Poccuiickoit Umnepuu, kacaauch U HAIETO FOCYAApCTBa.

B 1864 rony 8 Imniepuu Ob11a mpoBeieHa cynedHas peopma,
Ppe3yJIbTaTOM KOTOPOH CTaJIo pa3/iesieHHe aAMUHUCTPAaTUBHOI
BJIACTH M CyneOHOM, MOSBICHHE 3EMCKHX M TOPOJICKHX
opraHoB camoyrpasienus. [locne dyero Bo3HUKIIA ITpodiIeMa
cyaeOHOro Haa3opa 3a pabOTOW 3eMCKOW M TOPOACKOH
aaMuHuCcTpanuu. CucTeMa OpraHOB aJMHHUCTPATUBHOIO
CYOIPOU3BOJCTBA COCTOSIA U3 IBYX YPOBHEN: IEHTPATIBLHOTO
ypoBHs (IIpaButenbcrBennblii  Cenar) W  ryOepHCKOTO
ypoBHs (TyOepHCKHE NPHUCYTCTBHs). B opraHusanuoHHOMH
CTPYKTYpE aJIMHHHCTPATHBHBIX CyACOHBIX OPraHOB HE ObUIH
c(OpPMHPOBaHBI YUPEXKICHHS YE3HO-BOJIOCTHOTO YPOBHS,
KOTOpBIE OBl HAlpsIMyIO OBUTH OBI CBSI3aHBI C HaceJICHHEM
crpansl (4, 99).

B AsepOaiimxane cyneOHas pedopma Oblia HpoBereHa
T103)Ke, YeM B IpyTHX pernonax nmrepun. CoracHo pedopme
1866 roma, OBUIM JIMKBUIMPOBAHBI COCJIOBHBIC CYIIBI.
Boutn co3naHbl eauHBIE CyAbl JUIS BCEX CJIOEB HACEICHUSL.
CyneOHble  3acemaHMsi  JODKHBI  OBUIM  IIPOBOJIUTHCS
otkpbiTo. Cynpn B CeBepHOoM A3sepOaiimkaHe, B OTINYHC
or Poccun, He BBIOMpaJINCh CO CTOPOHBI HACENCHUS, a
HazHayanuch KaBkasckum HamecTHukoM. Ha nomxHOCTB
CyAbU OOBIYHO Ha3HAYaJIM PYCCKMX WM TIPEACTaBUTENCH
JIPYTUX XPHCTHAHCKMX Hanui. M3-3a Toro, 4to cyneOHbIC
3aceflaHys MPOBOJWINCH TOJBKO HAa PYCCKOM SI3bIKE, Ha
HUX IpPUCYTCTBOBaNM mnepeBoquuku. Ho HecMoTps Ha Bce
HEJIOCTaTKM, HOBIIECTBA B CYyAEOHOH CHCTEME HOCWIIN
MIPOTrPECCUBHBIN XapakTep.

SIpkuM  TepHOZOM  UCTOPUM  pa3BUTHSI  CyAeOHOM
cucTeMbl AszepOaiipkaHa, KOTOpas SIBISIETCS IOKas3aTelleM
MHOTOBEKOBOM TpaguLuu TOCYJapCTBEHHOCTU
Aszep0aiipkanckoii  PecnyOnuku, Obuio 28-e mas 1918-
Oro roja, JIeHb  CTaHOBIEHMS  A3zepOailJuKaHCKOH
Jemokparnueckoii PecnyOnvkn W HazHaueHWst  XaJluil
Oexa XacmamenoBa NepBbIM MHHHCTpOM tocTuimu. Ilocie
NIPUHATHS BCEX HEOOXOMMMBIX Mep, no pemenuto Cosera
MunuctpoB ot 1-oro okTsa6pst 1918-oro rona aesiTebHOCTH
Bakunckoro OkxpyxHoro Cyma, ¥ Haxo[sLIEHCs B €ro
COCTaBe MPOKYpaTypbl ObUla NpeKpalieHa, W YYUThIBas
HenzOexxHocTh  co3manus CyneOnoit Ilamarer, 14-oro
HOs10pst Obuto  yTBepkaeHO [lonokenne o CyneOHOM
IMamare AsepOaiimxana. 16-oro mapra 1919-oro roma B
3nannn  baknuckoro OkpyxkHoro Cynma ObUIO NpOBEAEHO
ounmansHoe otkpeitie Cyneonoii [Tanarsr AsepOaiimxana
u ¢ Toro BpemeHu B Ilamary cramum mocTymarh nena U3
Oxpyxnbix Cyno baxy u I'samxu. B nagane 1919-oro
roga npu Munucrepctse lOctunuu, B cocTaBe KOTOPOIo
neiictBoBania Cyneonas [Tamara AsepOaiimkana, Obutaco3nana
CreuanbHas KOMHUCCUSI MO IOATOTOBKE 3aKOHOMPOEKTOB,
OTHOCSIINXCS K CyAeOHOM crcTeMe, O0JIbIast 4acTh KOTOPBIX
OblIa BBIIBUHYTA Ha 00CYXK/ICHHE B ITApJIaMeHTE.

IMocne okkynanmm AsepOaiimpkanckoi JleMokparnueckoi
Pecriy6oimkn X1 KpacHoit ApMueit n BXOXKAEHHSI B COCTaB
Counanuctuueckoil Poccun 27-28-oro ampens 1920-oro
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roma U B CHCTEME FOCTHIMHU A3sepOaifjpkaHa HavaIHuCh
KOpCHHBIC WM3MEHEHUs. W XOTsi opHIMATBbHO WHCTHTYT
aJIMUHUCTPATUBHOM IOCTULIMH B 110Xy 3apoxaeHusi CCCP
OTPHUIIAJICSI, HEKOTOPBIC €ro 3JIEMCHTHI IPHCYTCTBOBAIH
B COBETCKHX CyOcOHBIX oOpraHax HaumHas c 20-x
rogos (10, 22). Tak, B coorBercTBUM C [lonokeHuem o
TOCYJapCTBEHHOM HOTAapHaTe, YTBEPXKICHHOM ICKPETOM
CHK PC®CP ot 4 okts10ps 1922 1. G611 BBeIeH CyIcOHBII
TOPSIIOK 00XKAJIOBaHUs JEUCTBUI HOTaprycoB. CoracHo
eMy, OTH JKaJoObl pPACCMATPHBAIUCH MPE3UIITYMaMH
HAPOJIHBIX CYIIOB.

B 20-50-¢ romsl ocHOBHOW (OPMOI paccMOTpeHUs
KamoOd TpakAaH Ha PCHICHUS JODKHOCTHBIX  JIHIT
ObUla aJIMUHHCTpaTUBHAs. HamOompimas dYacTh Kaliod
paccmarpuBaiach TOCYIapCTBEHHBIMU OopraHaMu:
MUHHCTEPCTBAMU, BCIOMCTBaMH, HCTIOJTKOMaMH,
AJIMUHHACTpAIACH YUPEKICHUN U MPEIIPHUITHH, a TAKKe
TaK Ha3bIBACMBIMH KBa3UTOCYNAPCTBEHHBIMHA OpPTaHaMH -
MAPTHAHBIMA KOMHTCTaMH BCEX YPOBHECH.

OJIHAKO CYIIECTBOBAHUE HJICMEHTOB a/IMUHHUCTPATUBHOMN
FOCTUIIMH B COBETCKOM TOCYJapCTBE OTPUILIAIoch A0 60-x
rr. (5, 20). Tak, B Bonbmioit coBeTCKOW SHIMKIONCIUN
1949 r. B crarbe, MOCBSIICHHON aJMHUHHCTPAaTUBHON
octuin - conepkanocs  cienyrouiee:  «B - CCCP
aJIMUHHACTPATUBHOM FOCTHIIUH KaK 0COOOT0 HMHCTUTYTA HET.
[To coBeTckoMy TIpaBy 3aKOHHOCTh B TOCYAApPCTBCHHOM
yIpaBICHUN O0CCIIEYNBACTCSI HAJI30POM BBIIICCTOSIIIX
OpraHM3allii U OPraHOB IMPOKYPaTypbl, KOHTPOJIEM CO
CTOPOHBI MUHHCTEPCTBA TOCYNAPCTBEHHOTO KOHTPOJS H
CTCIUANIbHBIX WHCIICKIMHA, a TaKKe MPABOM KaloObl B
BBIIIICCTOSIIINE OPTaHbI BIIACTH U YIIPABIICHHUS WIIN OPTaHbI
npokyparyps». Jlo cepemunbl 60-x T QopMupoBaHue
HAyYHBIX TIPEACTABICHHNA O CYIOIHOCTH Ipoliecca
MIPOMCXOAMIO Ha 0a3e PeajbHO CYIISCCTBOBABIIMX TOTNA
TPaXXIAHCKOTO ¥ YTOJIOBHOTO TporieccoB. Ha mepBbIit
IUTaH BBIIBUTAIOCH TJIABHOC OTIMYUTEIFHOE CBOWCTBO
9THX BHJOB IpOIecca — MX FOPUCTUKIIMOHHAS TPUPOJIA:
paspelicHre criopa O TpaBe (TpaXIaHCKUH IMpolecc) u
IIpUMEHEHHE NPUHYXIeHus (YroioBHbIi nporecc) (7, 11).
OnHakocceperHbI60-XT0I0B, KOTIaHAYaIaCh X Py IICBCKast
«OTTCIENbY», TOTOK JKAI00 TpaXIaH Ha PEIICHUS U
JCUCTBHS TOJDKHOCTHBIX JIUI] (OpTaHbl YIIPABICHUS ) PE3KO
yBenmumics. OTpUIIaTh HEOOXOIMMOCTh 00CCIICUCHUS
3aKOHHOCTH JEATCIBHOCTH OPraHOB TOCYIapPCTBEHHOTO
YIPaBJICHUS CTAIIO HEBO3BMOXKHO, @ 00CCIICYHUTh €€ TOJIBKO
B TIOpSAKE aJIMUHHCTPATUBHOIO KOHTPONIS - OYCHBb
TpyaHo. Kak WTOr, craym 3aMeTHO BO3pacTarh HHTEPEC
VUCHBIX-TIPABOBEIOB K  AJMUHHCTPATUBHOMY  BHIY
npouecca. OgHONH W3 MEpBBIX M HamOojee 3HAYUMBIX
pabotr B 93TOi OOmactu Obuta MoHOTpadums Hamexsr
CanurieBoi, oryOrKoBaHHas B 1964-0M TOy U LIEITUKOM
MTOCBSNICHHAS AJIMUHHUCTPATUBHOMY IIPOIECCY, KOTOPBIH
OBUT TIPENICTABICH KaK «CJICTIOK» W3 OTACIBHBIX HOPM

IPa’kAaHCKOTO U YTOJIOBHOTO MPOLIECCOB.

@akT 0co3HaHMS HEOOXOMMMOCTH YCOBEPIICHCTBOBAHUS
HMHCTUTYTa aJJMUHHCTPAaTUBHON IOCTHLUM NPHU3HAETCA U Ha
TOCYJApCTBEHHOM YPOBHE, UTO MOATBEPKIAETCS MOMBITKAMU
PEryupoBaHus TOT0 HHCTUTYTA OTAEIBHBIMI HOPMaTUBHO-
MIPaBOBBIMHU aKTAMH.

Tax, 21 uronst 1961 1. 661 npunsar Yka3 Ilpesuaumyma
BepxoBroro Cosera CCCP «O nanpHelileM OrpaHU4eHHU
NPUMEHEHHs TPadoB, HAJAraeMbIX B aJIMHHHCTPATHBHOM
MOPSIIKE», KOTOPBIM BCEM I'PakiaHaM, a TAKXKe TOJKHOCTHBIM
JWLAM, TOJABEPrHYTHIM IuTpady B aAMHUHUCTPATUBHOM
nopsiike, OBUIO  TPEOCTaBICHO NpaBo  OOXKaJIOBATh
MIOCTAHOBJICHUE O HAJOXKEHHU mTpada B HAPOJHBIN CYIl I10
MECTY KHUTEIIbCTBA.

CyliecTBeHHBIN BKJIAJ B Pa3BUTHE aIMUHHCTPAaTUBHON
octuiud  BHecnu npuHsAtele B 1980 1. OcHOBBI
3akoHoznarensctBa Coroza CCCP u coro3HBIX pecryOnnk
00  aJMUHHCTPATHBHBIX TNpaBOHApyIIeHUsX. OCHOBHI,
a 3areM Komekc PCOCP 00 agMHUHHCTpaTUBHBIX
MPaBOHAPYIICHUX 3aKPENWIH MIPAaBO TPaKAaH o0KaloBaTh
B Cyl AaIMHHUCTPAaTHBHbIE B3bICKAaHMs, HAJIOKCHHBIE
Ha HUX OpraHaMU TOCYNAapCTBEHHOIO YIMpPaBICHUs, HUX
JIOJDKHOCTHBIMU Jiumamu (6, 17).

30 wmions 1987 r Obm1 mpunar 3akon CCCP  «O
MOpsiIKE O00XKaJIOBaHMSI B CyJ HEIPABOMEPHBIX JEHCTBHI
JIOJDKHOCTHBIX JIML, YHIEMISIONIMX @paBa Tpaxaaw». o
MIPUHSATHS 3TOTO 3aKOHA MPaKIaHe MMEIIH IPaBo Ha CY/IeOHYTO
JKaJI00y JIMIIb B CTydasX, yKa3aHHBIX B CIICIUAIBHBIX aKTaX.
HoBplit ke 3aKoH yCTaHOBHIJI OOlIee MpaBWIO TPAXKIaH Ha
cyaebHyto kano0y. CornacHo 3aKOHY, K aKTaM, TTOJIeKAIINM
CyaeOHOMY 00KaJIOBaHMIO, OBUTH OTHECEHBI «KOJIJICKTHBHBIC
U €INHOJINYHBIE IEWCTBHUS, B PE3YJIbTaTe KOTOPBIX: FPaykKAaHIH
HE3aKOHHO JIUILIEH BO3MOKHOCTH MOTHOCTBIO UM YACTUYHO
OCYILECTBUTh MPABO, KOTOPOE MPEIOCTABICHO €My 3aKOHOM
WM MHBIM HOPMaTHBHBIM aKTOM; Ha ITPaXKJaHUHA HE3aKOHHO
BO3JIO)KEHA KaKasi-Tn00 00S3aHHOCTHY.

IMocne  BoccranoBieHust — AsepOaiixkaHom  cBoeit
HE3aBUCHMOCTH Ha4yaJHuCh (DyHIaMEHTAIbHBIE pPeOpMbI
B CHCTEME FOCYJAPCTBEHHOTO YINPABICHUS, B TOM YHCIIE U
B cyneOHOIl cucteme. B pesynsrare mocienoBarebHOTO
CyneOHO-TIPaBOBOTO MPEOOPA30BAHUS, KOTOPOE MPOBOIUIOCH
10 WHUIMATHBE OOLIeHAMOHANBHOTO Jijepa [eiinapa
AnneBa, 32 KOPOTKHH CPOK OBIIIM NPHHSATHI HOBBIE IEPEIOBbIC
3aKOHBI, ()yHIaMEHTOM KOTOPBIX CTaJIO MPUHATHE 12 HOAOps
1995-ro rona Koncrurynnu Aszep0Oaiixanckoit PecryOmuku.
10 uronst 1997-ro rozma Obu1 puHAT 3aKoH A3epOaiiKaHCKOI
Pecrryomuku «O cynax W Cyabsix», KOTOPBIH OKOHYATEIILHO
YCTaHOBHWIJI CO3JJaHHE TPEXCTYNEHYATOH CyIeOHON CHCTEMBI.

Ha cerogmsamHuii geHb B CTpaHax IOCTCOBETCKOIO
MPOCTPAHCTBA CYHIECTBYET TPU KOHLENIUHU KACATEIbHO
paccMOTpeHust aJMUHHUCTPATUBHOIO nporecca u
CYJIOIIPOM3BOJCTBA: OPUCAUKIMOHHAS, YHpaBlIeHUYECKas U
komruiekcHast (9, 4). Kaxxas u3 Hux mMeet o coooii Becomoe
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Hay4yHOe 000CHOBaHUE, KaX/ast IPHUBOAUT OIPE/ICIICHHBIC
JnoBOzbl. B paspaboTke KakmoW W3 MepedrcIICHHBIX
KOHIIEMIUH MPUHUMAIH Y4aCTHE BBLIAIOIIUECS IOPUCTHI
U IIPaBOBEAbl CTPaH MOCTCOBETCKOIO MPOCTPAHCTBA, M,
COOTBETCTBEHHO, KaX/1asi UMEET IPaBO Ha CyLLIECTBOBAHME.
OnHako KakJasi KOHLIENIMS UIMEET U CBOU HEOCTATKH.

[Ipoananusuposas JIOBOJIBI 3a u MIPOTUB
CYIIECTBOBaHUS KaK 101 u3 CYIIECTBYIOIUX
KOHLICTIMH, MOXHO u30parth MyTh pedOpMHpPOBAHUS
aJIMUHHUCTPaTUBHOIO 3aKkoHoAaTenbcTBa. Kaxgas wu3
CTpaH TIOCTCOBETCKOTO  IMPOCTPAHCTBA  MPHUHUMAET
3aKOHBI B chepe aJIMUHICTPATHBHOTO IIpaBa | Ipolecca,
KOTOpOe Hanbosee TOYHO OTPaXkKaeT OTHOLICHHE B IAHHOM
rOCyJapCTBE K MOHATUSAM «aJIMUHUCTPATUBHBIH IIPOLIECCY,
«aJMUHHCTPAaTUBHOE  MpPaBO»,  «aIMHHUCTPATUBHAs
FOCTHLIUS, «aAMHUHUCTPATUBHOE CYAOIPOU3BOACTBOY.

COBpEMEHHBIM JTAllOM PA3BUTHSI TOCYAAPCTBEHHOIO
MHCTUTYTA aJMHUHUCTPATUBHON IOCTULIUH MOXKHO CUUTATh
npunstue 30 utons 2009-ro roga AJIMHHUCTPATHBHO-
[IPOLIECCYATIBHOTO Konekca AszepOaifpKaHCKON
Pecry6imku, cortacHO KOTOpOMY CyeOHOE ITPOU3BOACTBO
10 JiesiaM 00 aIMUHUCTPATHBHBIX CIIOPaX OCYILECTBIISIETCS
aJIMUHHUCTPAaTUBHO-YKOHOMUYECKUMU cygamu u
aIMMHHUCTPATHBHO-OKOHOMHYECKUMH KOJLIerusimu (8, 3).

Hcropuueckold  OLEHKOM — pedopM,  HPOBOAMMBIX
B CylAcOHO-TIpaBOBOW  cucTeMe  AsepOaimKaHCKOMH
PecriyOnmkmn, crama mpemus, KoTopyio A3sepOaiimkaH
nonyums1 Ha KoHkypce Cosera EBpombl «XpycTanbHble
Bechl mpaBocymusy 27 oktsOps 2017-ro roma. aHHbII
koHKypc npoBoautcst Coserom Espomnsr ¢ 2005 roma. B
paMKax 3TOro KOHKypca OTOMPArOTCS M HarpakIaroTcs
camMble nepesioBble U dP(EKTUBHbIEC TPOEKTHI, CBI3aHHbIC
C JICATENBHOCTBIO IOCTHIMU U  CYIeOHOW CHCTEMBI
B rocygapcrBax-uneHax Cosera Espombl.  IIpoekr,
npecTaBiIeHHbI A3epOaiimKaHoM, yIOCTOMIICS MPEeMUH
KaK CaMblii MpPOTPEeCCHBHBI MPOEKT C TOYKHU 3PEHUS
BHEAPEHHS OJIEKTPOHHOTO YIpaBlIeHHs B CyneOHOM
cucreMe. OCHOBHasg CyTb HPOEKTa 3aKIIOYaeTCs BO
BHEJPEHUU IPOrPECCUBHOTO IEKTPOHHOIO YNpPaBICHUS
B Cy/ICOHYIO CHCTEMY (MHTEIUICKTYaJIbHOTO YIIPaBICHUS).
Ora cucrema  JeflaeT  BO3MOXHBIM — HOATOTOBKY
Pa3IMYHOTIO POJia EKTPOHHBIX AHATUTHUECKUX OTYETOB
Ha OCHOBE COOpaHHBIX CTaTHCTHYECKUX MAaHHBIX. Tem
caMbIM  3HAUUTENIBHO  IOBBINIACTCS  3()(PEKTHBHOCTD
CTPaTErn4ecKoro ynpasJeHHs U INTaHUPOBAHUS B CyieOHOM
CHCTEME, CO3JAI0TCA BO3MOXKHOCTH JUIL HPUHSATUSL
peuieHust 1o Oolsiee PaCIIMPEHHBIM HH()OPMAIMOHHBIM
MOKAa3aTeJIsiM.

Ora Harpaja, OJIMIETBOPSA BeIyllee MecCTo,
KoTOpoe AsepOaiipkaH 3aHMMaeT Cpeny ToCylapCTB-
ureHoB CoBera EBpomsl B cymeOHO-TipaBoBOi cdepe,
SBJISICTCS OONBIINM BKJIaJ0M B PA3BUTHE MEXKLyHAPOTHBIX
ceszeil. Tem cambiM A3zepOaif/pkaH BOIIENT B HCTOPHIO

cymeOHOI cucTeMbl EBpombl Kak cTpaHa, oOnamaromias
MEPEIOBBIM OMBITOM.
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MeToap! 3aLUTbI NpaB
MHTENNIeKTYa/IbHOMU }
06cTBeHHOCTHU B A3zepbanarKkaHe.

WUcmannosa dnbHapa LLlaxuH

CmyodeHmka bakuHckozo

[ocydapcmeeHHO020 YHUgepcumema
topuduyeckozo (hakysnbmema, cmeneHu bakanaspa

KiroueBslie CJI0Ba: MHTEJUIEKTYaIbHast
COOCTBEHHOCTD, pa3BuUTHE WNuTepHerTa,
BO3MOXKHBIE METOJbl 3alUTHI, 3apyOexKHbIE
METOJIbI 3aLUTHI, TpakTuka AP.

B crarbe mcchenyoTcs  mpobneMaTuMKa  3AIUTHI
VHTE/UIeKTYa/IbHOJ COOCTBEHHOCTM M €€ aKTYaJIbHOCTb Ha
CETONHAIIHNI eHb. YKa3aHbl TaK)Ke pas3IM4HbIe METOMbI
3aIIMTHI Ha HAIIVIOHA/IbHOM U MEXXYHAPOJHOM YPOBHSAX.

Acar sozlor: oqli miilkiyyat, Internetin inkisafi, miimkiin
olan qorunma metodlari, xarici qorunma metodlar1, AR prak-
tikasi.

Magqalada oqli miilkiyyitin qorunma problemlori vo bu
giin liglin aktuallig1 aragdirtlir. Milli vo beynolxalq soviyyado
mdvcud olan metodlar da geyd olunub.

Methods of protection of intellectual property rights.

Key words: intellectual property, development of Internet,
possible methods of protection, international protection meth-
ods, practice in AR.

The article explores problems of protection of intellectual
property and its relevance for today. National and internation-
al methods are also specified.

Beenenue:
B
HCKYCCTBE Y K)KI0TO €CTh CBOE MECTO.
41
HHUKTO HE MOXKET 3aHSATh MECTO JAPYToro.
Teiinap
Anues.
VYeneniHoe  pasBHTHE  OOIIECTBA, YPOBEHb PEIICHUS

CTOoAIMX TICped HHUM OKOHOMUYCCKUX, MOJIUTUYCCKUX,
COLMAJIBHBIX, KYJIBTYPHBIX W JPYrux 3a4a4 3aBUCUT
OT C€r0 HUHTCJUICKTYAJIbHOIO  MNOTCHIHMAJIA. Pe3yJ'II)TaT

MHTEIUICKTYaJIbHOW JICSITENIbHOCTH, TaK JXe€ KaK M BEllH,
SBIISIIOTCS OOBEKTAMU TPAXKIAHCKOrO 000pOTa, 10 TOBOIY
KOTOPBIX BO3HUKAIOT OTHOLIECHUS, PEryIUpyeMble HOpMaMu
npasa.

qGHOBCKy Ha BCEX IJTalax €ro pa3BUTUA CBOMCTBCHHO
CTpEMJICHUC K IIO3HAHHUIO, K COBCPIICHCTBOBAHUTIO
OKpYKaromero Mmupa mu HaCTOHHleﬁ ﬂeﬁCTBHTeHLHOCTH, T. €.
— K TBOPYECCTBY.

Kak yxe wu3BECTHO M3 TeOpHUM, HHTEIUIEKTyallbHas
COOCTBEHHOCTh — 3aKpEIUIEHHOE 3aKOHOM BpEMEHHOE
UCKJIFOUUTENBHOE IPABO,  TAKIKE JINUHBIC HEMMYIIIECTBEHHBIE
npaBa  aBTOPOB ~ HA  pE3ylbrar  HMHTEIUIEKTyaJbHOM
JIESITEIBHOCTH WU CPEACTBA UHIUBUyaJIN3alUN.

TepmuH «mpaBa HWHTEIUICKTYaJbHOH COOCTBEHHOCTH)
O3Ha4YaeT TpaBa, 3aKpeluleHHble B cratbe 27 BceoOmieit
JIeKJIapaluy  [paB  4enoBeka, npuHATold OpraHuzanuei
O6benuHeHHbIX Harmii B 1948 1., 1, B 4aCTHOCTH, YTO:

1. Kaxnpiii genoBek MMeeT IMpaBo CBOOOIHO y4aCTBOBATh
B KYJIBTYPHOM KH3HU OOIIECTBA, HACIAXKIATHCS HCKYCCTBOM,
Y4acTBOBaTb B HAyYHOM IMPOrPecce M TOJNb30BaThCsl €ro
OJaramu.

2. Kaxnaplii yenmoBek HMMEET IMpaBO Ha 3alIUTy €ro
MOpAIbHBIX M MaTepUajbHbIX HHTEPECOB, SIBISIOIIMXCS
PE3YNBTaTOM Hay4HBIX, JINTEPATYPHBIX WK XyA0KECTBEHHbIX
TPYIOB, ABTOPOM KOTOPBIX OH sIBIsieTCS. (3).

B cootBerctBun co ct. 30 Konctutynnu AzepOaiimkanckoi
PecryOnmuky KaIplii ©IMEET MPaBO HA WHTCIUICKTYAIbHYIO
cOOCTBEHHOCTS. (1). JKuBst B COBpeMEHHOM OOILECTBE, HEMB3s
HE OTMETUTh, YTO HMMEs MPABO HA YTO-JIMOO, BO3MOKHO
W ero HapylicHHE. B CBs3M ¢ 3TUM BO3HHKAET BOIPOC O
3alllUTe TpaBa, B JAaHHOM CJIydYae, IpaBa HHTCIUICKTYaIbHOU
co0cTBeHHOCTH. KOHEUHO e, KTO-THOO MOXKET MOCUHTATh
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MOTPEOHOCT, B 3alllUTe MPaB  HHTCIUICKTYaIbHON
COOCTBEHHOCTH OECCMBICIICHHOW, TOCKOJIBKY HAIHCAHHAS
A.C. IlymkuasiMm nosma «EBrenuit Onerun» HaBcerna
OCTaHETCsl B MHTCIUICKTYaIbHOU coOcTBeHHOCTH [lymrkuHa,
paBHO Kak HanucaHHas Huzamu ['iHKeBU MHOTO JIET Ha3a[
nosMa «Jlelnu u MekHyH» OCTaHEeTCsl MPUHAJUICKAIIECH
emy.

1. IlpoOmembl  3alIHTHI

COOCTBEHHOCTH:

npaB  MHTEJUICKTYaJIbHON

Hapymienne mnpaB MHTEICKTYaJbHOH COOCTBEHHOCTH
pacIpoCTpaHWIOCh CErOJHs B CBSI3M C IOBBIIICHUEM
nonyisipaocti cetn Wurepuer. M3o0mime uHbopmaimy,
HEKOpPPEKTHas 3alluTa BeAET K e€ yTedke, 4TO MOpPOXKIAeT
npobieMbl HE TONBKO B cdepe HapyHICHHS MpaB
WHTEIUICKTYyaJIbHOW  COOCTBEHHOCTH, HO U B  cepe
HEBMEIIATENbCTBA B TMUHYIO U CEMEHHYIO XKU3Hb.

OnHoil n3 mpoONeM 3amuThl MHTEIUICKTYaIbHBIX ITIPaB
CTaJO TMOSBJICHHE TPYAHOCTEH B 00JacTH INPUMEHEHUS
3aKOHOJATENBCTBA 00 MHTEIUICKTyaIbHOM IpaBe. lJ1aBHOE
NPETISTCTBIE — 3aTpyIHEHHE HAXOKACHHS I0KA3aTelIbCTBa,
MOATBEPXKIAIOIIEr0 HapyIICHHEe aBTOPCKUX NpaB. CaMbIM
MPOCTBIM  CIIOCOOOM ~ (DMKCAllMM HApYLICHUsS CUMTAETCs
cKkpuHIIOT. HO I1aBHBINA MHHYC B TOM, YTO CKPUHIIOT MOXKET
OBITH He IPUHST cyoM. bosee cepbe3HbIM CII0OCOOOM CTaHeT
(uKCHpoBaHKE KOHTEHTA caliTay HoTapuyca. Ho, Bo-niepBbIX,
JIaHHBIH  crocod TpedyeT JOCTAaTOYHBIX (DPUHAHCOBBIX
3arpar. Bo-BTOpbHIX, MOmOOHYIO YCIyTry OKa3blBalOT He
BCE HOTapUyChl, B HEOOJBIIMX TOPOJAX €ro MOKHO He
HaiTH. Camblid 3 PEeKTHBHBIM CIIOCOOOM JUTsl 0OeCTICYeHHS
JIOKa3aTeNbCTB HAPYIICHNS! MHTEIUICKTYalIbHBIX TIPaB aBTopa
MOXXET SIBIISATBHCS CO3/AHMSI BEO-JETIO3UTApUsi Ha OCHOBE
KOHTPOJIBHBIX KOITMH 3JIEKTPOHHBIX JOKYMEHTOB BeO-caiira.
Ho nmanublii crioco6 npuMeHuM OoJibIIe JUIsi KpyITHBIX BeO-
CaiiTOB U MHTEPHET-KOMITAaHUH.

2. Bo3MOXXHBIE METO/IBI 3aIIUTHI ITPAB MHTEIIEKTYaIbHOM
COOCTBEHHOCTH:

ImaBHBIMM ~ MepamMM  3alUTBl  UHTEIEKTYaJbHON
COOCTBEHHOCTH JIOJDKHBI CTaTh aKTUBHBIN cOOp HH(MOpMauu
0 HapyLIEHUSX UHTEJIEKTYalbHbIX IIpaB, €XKErogHoe
UCCIIEJOBAaHUE 10 OLICHKE MTOBEAEHUs M0Ib30BaTeNeH B CETH
Wureprer. Taxke He0OX0ANMO NOSIBJICHUE HOBBIX 3aKOHOB B
JTAaHHOM c(hepe Kak MeXaHU3M MPEAYPEKICHHS HapyILICHUH.
Eme opHoll BakHOM Mepoil sBiseTcss IITpadoBaHHE,
OTKJIIOYCHHE OT CeTH U OJOKMPOBAHHE IHPATCKUX
JIOMEHOB.  VIHTepHET-MUparcTBO — O3TO  YrOJOBHOE
NPECTYIUICHUE M BO3HHMKAEeT HEOOXOAMMOCTH B HAJINYUH H
TIOJIHOIIGHHOM, aKTHBHOM IPUMEHEHNH HOPM 00 yTOJIOBHOM

OTBETCTBEHHOCTH 32 HHTEPHET-ITUPATCTBO.

OCHOBHBIM METOJIOM, 3alUTHl ABTOPCKHUX IIpaB, MOXET
SBISITBCSL MeTON o0ecrieueHust cedsi  JJOKa3aTelbCTBAaMHU
CYILIECTBOBAHUsI, ONPE/CICHHBIX 00bEKTOB aBTOPCKUX IpaB
Ha WMHTEIUICKTYyaJIbHYI0 COOCTBEHHOCTb, Ha OIPE/IEIICHHYIO
Jiary.

HanbGonee mnomynsipubiMH criocobamu  popMHUpPOBaHUS
TaKMX JOKa3aTeNIbCTB SIBIISFOTCSL:

1- oTnpaBKa MpoM3BEICHUsI 110 IIOYTE Ha CBOH apec;

2 -HOTapHAIBLHOE YJIOCTOBEPEHHE Jarbl M BPEMEHH
TIPON3BEICHHS;

3 - AENOHMPOBAHHKE ITPON3BECHHS B aBTOPCKOM OOILIECTBE
WM IOPUINYECKON KOMITAaHNH;

4 - ucnonezosanue NMurepuer-cepsuca COPYTRUST.

1 - TlouToBOE OTIpaBIEHUE:

[ToutoBOE oOTHpaBiIeHHWE JTOKYMEHTOB Ha CBOM ajapec
SIBJISICTCSI CIIIC OJHUM CIIOCOOOM OOECIICUCHHS BPEMEHHOTO
npuopureTa. [IMCbMO He BCKpbIBAeTCS O BO3HUKHOBEHHUS
cropa. Illtremnens ¢ pgaToii Ha TOYTOBOM KOHBEPTE
o0ecIrieunBaeT  JOKA3aTelbCTBO  JaThl  CYIICCTBOBAHUS
JnokyMeHTOB. OJHAaKO JaHHOE JO0Ka3aTelbCTBO SIBISIETCS
HCYJIOOHBIM, T.K. SIBISCTCS OIHOPA30BBIM, HCHAICKHBIM
U JIETKO OCHapUBa€MbIM, T.K. KpalHE PpEAKO KOHBEPTbHI
HUJeallbHO 3arevyaTaHbl, @ COOTBETCTBEHHO, OMIOHEHT B CyJIe
MOXET 3asIBUTh, YTO KOHBEPT OBLT BCKPBIT.

2 - HorapuanbHoe yn0CTOBEpPEHHE:

HorapuansHoe  ygocTOBepeHHME Jarbl W BPEMEHH
TIPEIbSIBICHUS JIOKYMEHTa (narrpumep, TEKCTa
TIPOU3BE/ICHHS), SIBISCTCS XOPOLINM ¥ 3apEKOMEH IOBABIINM
ce0st crocoOOM 3aluThl aBTOPCKUX mpaB. OJHAKO M 3TOT
croco0 WMeeT OIpeesieHHbIe MHHYCBI, KOTOpPBIE MOTYT
3aTPyAHSATH WM JleJlaTh HEBO3MOXKHBIM  HOTapHaJIbHOE
YIOCTOBEPEHHE IEKTPOHHBIX JOKYMEHTOB, OCOOCHHO €CIIH
JNIEKTPOHHBIM JOKYMEHT M €ro meyarHas KOIHS HMMEIOT
Cepbe3HbIE PACXOXKACHHMS BCIEACTBHE 0COOEHHOCTEH (hopmara
ANIEKTPOHHOTO JIOKYMEHTA, INIOTHOCTH MH()OPMALIUK HIIH €TO
pa3mepa. Hanpumep, npu BeiBose Ha medarb (ororpadmuii
B OOJBIIOM pa3pelieHHuH H300paKeHHe, IONTyYeHHOEe Ha
Oymare, He OyZeT COOTBETCTBOBATh JICKTPOHHOM KOITHH, T.K.
M3MEHSTCS pa3pellieHUE U [BET.

3 - JlenoHUpOBaHKE MPOU3BEACHUIL:

JlenonupoBanuem IIPOU3BEACHUIM 3aHUMAIOTCA
MHOTHE OpraHW3alli¥, HampHMep, aBTOPCKHE O0OmIecTsa
unu  opuauueckue  kommnaHud. CyTb  JENOHUPOBAHUS
— pa3MellleHHe B apxXUBE OpraHM3alMd IedaTHOI
KOIMUM  PETHCTPUPYEMOrO  MPOU3BEACHUS M BblIaya
COOTBETCTBYIOLIETO JIOKyMEHTa MOJITBEPKIAIOMIETO (akT
JICTIOHUPOBAHUS U €0 JaTy.

JlenonupoBaHnue  He  SABIAETCA  TOCYJApCTBEHHOM
peructpanuei aBTOpCKUX Mpas, U IOITOMY HE TapaHTUPYyeT
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«aBTOMATUYECKOTO» TIPU3HAHUS 3a 3asBHUTEIICM aBTOPCTBA,
a 10 CyTH, HPOCTO (UKCHPYET BpeMsl MPCAbSIBICHUS
mpom3BelcHUsT win  pabotel.  T.e. aBTOpCKHE TIpaBa
BCC PaBHO CMOIYT OCIOPUTH B CIIydac MPCIbsBICHUS
COOTBCTCTBYIOIIUX, OOJIcE BECOMBIX JOKA3aTClIbCTB, a
JOKyMEHT O JCTIOHUPOBAHHUU Cy OyleT paccMaTphBaTh Kak
OJTHO U3 JIOKA3aTeJIbCTB, HAPABHE C MHBIMHU.

B cBsa3u ¢ 3THUM, HOTapHAIBHOE YIOCTOBCPCHHC [aThI
U BPEMCHHU DPETHCTpAIMU TPOM3BEICHUS SIBISACTCS OoJce
“ConMaHBIM”  J10Ka3aTeJbCTBOM, T.K. OCYILIECTBISICTCS HE
OpraHm3aiieli, a YIIOJHOMOYCHHBIM JIHIIOM, WMEIOIINM
rOCy/IapCTBEHHYIO JIMLEH3UIO, U YAaCTO CTOUT JIEIIEBJIE, YeM
nerioruposanue. (7).

3. MexxayHapogHble  METOABI
HHTEJUICKTYaIbHONH COOCTBEHHOCTH:

3alIUuThI IpaB

ToBopss © BaXHOCTH 3alIUTHl  WHTEJUIEKTYaJIbHOM
CcOOCTBEHHOCTH, HEb3s He oTMeTUTh Cornarnenne TRIPS.

Cornamenne TRIPS — mpakthuecku mnepBas B
HCTOPUH MEXKIyHApOIHAs JOrOBOPCHHOCTh B OOIACTH
HMHTEJUIEKTYalIbHON COOCTBEHHOCTH, JIeTaIbHO
3aTparuBamomas Kak MpoONeMbl e¢ 3aluThl, TaK W
peanu3zauuu npaB Ha Hee. Oto ComvallleHHe HampaBleHO
Ha  yCTpaHEHUE  NPENsATCTBUA K  MEXKIyHapOJHOH
TOproBiie, Ha 3(PHEKTUBHYIO M JIOCTaTOYHYIO 3aIUTY IPaB
WHTEJUICKTYaIbHON COOCTBEHHOCTH M Ha 00ECIICUCHHE, TOTO,
9TOOBI MEPOMPUATHS, MPUMCHSIEMbBIC UL OCYIICCTBICHHS
9THX TMpaB, HE CTAIM CaMU IO ceOe MPCMATCTBUAMH K
BEJICHUIO 3aKOHHOW TOPrOBOM JESITEIbHOCTH.

HoBbIM 1mm1arom, HampapjCHHBIM Ha 3alIUTy aBTOPCKHX
npaB B 1upoBoii cpene, cran JJorosop BOUC (BeemupHoit
OpraHu3aly  HMHTEICKTYaJIbHOH  COOCTBEHHOCTH)  IIO
aBropckoMy rpaBy 20 nexadpst 1996 roxa. [1Inpoxo n3Becten
takke Kak «Jloroop BOMC B obGmactu IHTepHEeTa»
[lopnucaBmme ero CTOpoHBI, B COOTBETCTBHU CO CTaThei
11, B3y Ha cebs oOs3aTenbcTBA OOPOTHCS € 0OXOIOM
“CyIIECTBYIOIIMX TEXHUYECKHX CPEJCTB, HCIOIB3YEMBIX
aBTOpaMH B CBSI3U C OCYILIECTBICHHEM uX mpas”. Kpome
TOro, B cTarbe 12 TMOAYEepKHYTa TOTOBHOCTH NPHHHMATh
s deKxTrBHbIE NpPaBOBBIE MEpPbl NPOTHUB MOCSTAaTEIbCTB HA
“UH(pOpMaIHIo 00 YIpaBICHUH IIPaBaMK’, @ UMEHHO:

- IIPOTHB JIIOOBIX JEHCTBUH 110 N3MEHECHHIO WITH Y/IAJICHUIO
9NIEKTPOHHOM MH(pOpMALMK, KOTOpas HACHTU(QHUIUPYET
MIPON3BE/ICHIE, aBTOPA TPOU3BEICHUsI, 00IaIaTeIs Ipas;

- IIPOTHB PACIPOCTPAHEHHsI IK3EMIUIIPOB MPOU3BEICHHH,
B KOTOPBIX Takasi MH(pOpMalys Oblia HECAHKIIMOHUPOBAHHO
MOZM(UIMPOBAaHA WM U3 KOTOPBIX OHa OblIa yaaseHa. (5).

B 1998 rony B CILIA Obu1 IpHHAT “AKT O 3aIIIUTE ABTOPCKHX
npaB B nudposoM teicsiuenerin” (DMCA — Digital Mil-
lennium Copyright Act). DTOT akT BBET OTBETCTBEHHOCTH

(B TOM UHCIIE U YTOJOBHYIO) 32 0003HAYEHHbIE B CTAThsIX 11
u 12 Jorosopa BOUC cocrasl npaBoHapymieHuid. K tomy
JKE€ OH COZICPXKUT elle eI psisi HeOe3bIHTEPECHBIX HOPM,
B YacTHOCTH, NpaBWja 00 OrpaHMYEHHH OTBETCTBEHHOCTH
XOCT-TIPOBAaiiIepOB  3a pasMElIeHHe Ha HX CcepBepax
nHdopManuy, Hapymaed Ybu-1100 aBTOPCKUE IMpaBa, a
TaKXkKe 3a IOCTAaHOBKY CChUIOK Ha TAKHE PECYPCHI.

DMCA npengycMarpuBaeT HUCKIIOYEHHMsT U3 0OIIero
npaBwia o 3ampere o0Xola TEXHWYECKMX Mep 3alluThl
JIOOPOCOBECTHBIMH BJIAJICNBIIAMH 3aKOHHO NPHOOPETEHHON
KOIUM ITpoM3BeieHus. Tak, He IPU3HAeTCs IPAaBOHAPYIIIEHUEM
00X0Z TEXHMYECKUX Mep, €CJIM EIMHCTBEHHOW €ro
LETbI0 SIBISICTCSl TPOBEJCHHE HCCIENOBAaHUM B 00NacTH
kpunrorpaguy, WIM A€  KOMIWIBIIMSA  IIPOTPaMM,
NpeIpuHIMaeMasl ¢ eIMHCTBEHHOH ILIENbI0 00ECIIeueHUs
COBMECTUMOCTH C IPOrpaMMHBIMH CPEJICTBAMH CTOPOHHHUX
MIPOU3BOUTENEH.

Take He cuMTaeTcs IpaBOHApyLIEHHEM  00XOI
TEXHUYECKHX Mep, IpEeIHA3HAYCHHBIX JUIl HEIIaCHOTO
HaKOIUICHUSI U TIepeiauyl MH(OPMAIIUH O JIMLAX, IOy YaOIIHX
JIOCTYH K MPOU3BEACHUIO.

B coorBerctBrn ¢ DMCA mo6oii caiit B CILIA MoxeT ObITh
3aKpBIT B TEUEHUE CYTOK I10CJIE MOCTYIUICHHSI YBEIOMIICHUS
0 HapyIICHNUH aBTOPCKHUX TIPaB OT IIPAaBOOOIAIATENs B aJJpec
XO35IMHA CepBepa, Ha KOTOPOM ITOT CAWT pacroiaraercs.
s atoro He TpeOyeTcs CyncOHBIX IMOCTAHOBICHUNA —
JIOCTaTOYHO cOoOMOCTH (hOopMy Takoro ysemomiieHusi. Ecnm
XO3MH CepBepa OTKAKETCS 3aKpbiTh  00)KaJIOBAHHBII
caift, comacHo DMCA oH caM paccMaTpHUBaeTcCsl yKe Kak
COYYAaCTHHUK MPECTYIUICHUS. YBEJOMJICHHE O HapylIeHUU
ABTOPCKHX NPAB JOJDKHO COZIEPKATh:

nHpopmManuio o npaBooOnagarese: HAMMEHOBAaHKE, apec,
KOHTaKTHBIE TeJe(OHBI U (aKChI;

OMUCAHUE TPOU3BENEHHUN, B OTHOIIEHUHM KOTOPBIX
MPaBo00IaIaTeIb YTBEPIKAACT, YTO HAPYIIAOTCS €r0 MpaBa;

cereBoi azpec (ampeca) — URL, mo kKoTopoMy pa3MeIieHbI
MarepHallbl, HapyIIaolye aBTOPCKHE MPaBa;

YTBEPXKIEHUE 3asBUTENS, B KOTOPOM OH OMNMCBIBAET
(dakT HapylIeHWs, IIOATBEP)KAACT CBOW  ITOJHOMOUMS
U JIOCTOBEPHOCTb  COZAEpXKAILIEWCS B  YBEIOMIICHHU
nupopmanmny;

[IpoBaiinep MOXKET 3aIPOCUTH KOMUIO MUChMAa, 3aBEPEHHYIO
COOCTBEHHOPYYHOM  MOMNHMCHIO  JIOJDKHOCTHOTO  JIMILA
(o dakcy) WAM 3NEKTPOHHO-IM(POBON MOAMHCHIO (110
ANEKTPOHHOIT TouTe). (6).

B Poccuiickoit deaepanuy CylmecTBYIOT 3J€MEHTbI 3HaKa
OXpaHbI aBTOPCKOTO IpaBa:

1. JlatnHckast OykBa «C» B OKPYKHOCTH;

2. Nms (HamMeHOBaHHE) O0MamaTelsl MCKIFOYHTEIBLHBIX
ABTOPCKUX IPaB;

3. T'ox mepBoro ommyONMKOBaHUS TPOU3BEACHHSI. (4).
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SInoHckas cucteMa 3alllUThI NIPAB HA UHTEIJIEKTYalbHYIO
COOCTBEHHOCTh MMeEET CBOIO crneruduky. Eciy B 3amagHbix
CTpaHax Ha IIEPBOM MeCTe€ CTOMT 3ajada OOeCICYHThH
npaBa  BIaJeNbla  COOCTBEHHOCTH, TO B SImoHum
npeobiamaet “o0mecTBCHHAs MOJIe3HOCTE . B ¢Bsi3u ¢ 3TUM
MPaKTUYECKOMY HCIIONIb30BAaHUIO HMHHOBAIMN  yAenseTcs
3HauuTeNbHOE BHUMaHHE. COOTBETCTBEHHO MPEANOYTCHUE
OTAaeTCs 3allUTe NPUMEHIEMOro Ha MpaKTHKE IaTeHTa.
[IpaBoBble HOpPMBI ~ (PAKTHMYECKH JAIOT  BO3MOXKHOCTH
“obxoma” mareHTra, OJNIOKMPYIOIIETO HCIIONb30BAaHUE TOH
WIM WHOM TEXHUYECKOH pa3paboTku. B crpane cosnman
0COOBIM TICHXOJIOTMYECKUH HACTPOH, BBIPAKAIOLIMICA, K
IPUMEpY, B TOM, YTO SIIOHCKOE OOIIECTBEHHOE MHEHHE
MOJICPXKMUBAET T€ OTCUECTBEHHBIC (HPMBI, KOTOpPBIC C
YCIIEXOM YCOBEPIICHCTBOBAIN 3apyOeKHbIE TEXHUUYECKUE
JIOCTIDKEHUS. MUHHCTEPCTBO MEXIYyHApOJHOM TOProBiIx
U TPOMBIIUICHHOCTH SIMoHMHM TpeOyeT OT MHOCTPAHHBIX
(dupM, NEHCTBYIOIMX B CTpPaHE, BBIIABATH JIMICH3UH BCEM
OTEUECTBEHHBIM KOMITAHUSIM, >KEJIAIOIIUM MOIYYHUTh JOCTYI
K MX TEXHOJIOTMH. MHHHUCTEPCTBO YCTAHOBHJIO >KECTKHE
CTaBKM JIMIECH3UMOHHBIX IUIATeXKeH, 4YTOObl H30aBHUTH
SIMIOHCKUE KOMIIAHMM OT JOMOJHUTENBHBIX PAacXoJ0B
Ha pblHKEe TexHojoruu. [lareHTHas cucrema SnoHun u
OONBIIMHCTBA JIPYTHX CTPAaH OCHOBBIBACTCSl HA NPUHLMIIE,
IIPU KOTOPOM M300pETEHUE IPUHAIICIKHUT TOMY, KTO IIEPBBIM
3apeructpupyer mateHT. (8). 4. CrnocoObl 3amuThl TpaB
MHTEIUICKTYaJIbHOW COOCTBEHHOCTH B A3zepOailikaHCKOH
PecryOmnuke:

B AsepOaitikanckoii  PecnyOnmuke B COOTBETCTBHH
co crareeid 8 3akoHa 00 aBTOPCKOM IpaBeé M CMEXHBIX
npaBax CYIIECTBYIOT CIJICAYIOIIME METO/blI 3alllUThl MpaB
MHTEIUIeKTYaJIbHOW COOCTBEHHOCTH:

1. Jlarunckas OykBa «C» B OKpYKHOCTH;

2. Nms (HauMeHoOBaHWe) oOnajmaresst MCKITIOUYUTEIBHBIX
ABTOPCKHX MPaB;

3. Tox mepBoro oryOIMKOBaHHS POU3BeneHHUS. (2).

3aBenyIomui OTJEJIOM MO TaTeHTaM [ocyaapCcTBEHHOTO
KOMUTETa CTaHJIapTU3alliM, METPOJIOTMM U IaTCHTOB
AszepbOaiipkanckoii  PecriyOmukn  Mupsaryd  Cenpos
rosopwi: «B AsepOaiipkane mpomoipkaercs pa3paboTka
HanmonaneHO#M cTparerny MO 3alUTe WHTEIUICKTYaJIbHOH
COOCTBEHHOCTH.

M. CenaoB OTMETHJ, YTO CTparervs BKIIOUMT B ceOs
U omnpejeieHHe MeTooB OopbObl ¢  KOHTpagaKkTHOH
npoaykuueid. OH Takke MOAYEPKHYI, YTO B CTPAHE BEIETCS
Ooprba c «mmparckoi» mpomykimei. [ocynapcTBeHHBIH
KOMUTET CTaHAApTH3alM{, METPOJIOTHMH M mnareHToB AP
paboraer BMecte ¢ [OCyrnapCTBEHHBIM TaMOXXCHHBIM
KOMHTETOM ¥ IPAaBOOXPAHUTEILHBIMU CTPYKTYpPaMH B 3TOH
obmnacTH.

Kak ormewaercs B omgHoi u3 crared «Xaql qaze-
ti», mpexacenarenab ATEHTCTBA II0 aBTOPCKUM IpaBaM
AszepOaiipkanckoii  PecriyOonuku  Kampan  VimanoB
OTMETWJI, 4YTO B  COOTBETCTBYIOIIMX  OT4YETaX IO
KOHKYPEHTOCIIOCOOHOCTH ~ BCEeMHpPHOro  HKOHOMHUYECKOTO
(dopyma azepOail/pkaHCKHE WHCTHTYTBI, CBSI3aHHBIC C
HWHTEJUICKTyalbHOW COOCTBEHHOCTHIO, B 2013-2014 romax
3aHUMAIOT JIMIUPYIOLME Mo3unuu Ha npocrpaHctse CHIL
B menom, Ha ocHOBaHMM OTYETOB mocieauux Jier (2010-
2011, 2011-2012, 2012-2013, 2013-2014) A3zepOaiimxan
MIPEACTABIICH KaK caMoe MepefoBoe rocyaapctso Ha HOxHoM
KaBkaze B cdepe HWHTEIUICKTYaJbHOW COOCTBEHHOCTH.
braromapst 3ab6ore n momnepxkke Ilpesmpenra Wibxama
AnmeBa MHpOBas OOIIECTBEHHOCTh HMHTEJUICKTYaJIbHOM
COOCTBEHHOCTH IPU3HAET M 0100psieT ycriexu AzepOaiimkana
B 3TOil oOmactu. Bo Bpemsi cocrosiBUIMXCSI B CEHTAOpe
TIPOLIJIOTO T'0/1a BHIOOPOB PYKOBOJSIIIMX OpraHoB BeemupHoit
OpraHu3aly WHTEIUICKTYyaJIbHOW COOCTBEHHOCTH Ha e€¢
nocnenHeld [eHepanbHOit AccamOiee AsepOaiimkaHcKas
Pecriybnnka Obuta n3OpaHa wieHoM VICTIONHUTENLHOTO
xomureta beprckoro Coroza cTpaH, NPUCOECAUHUBIIUXCS
k bepHckoll koHBeHHuH «O 3alUTe JIUTEPATYpHBIX H
XyAOKECTBEHHBIX ITPOU3BEACHUI» BeeMupHoil opranusanuu
uHTEIUIeKTyanbHol cobctBernHOCcTH (BOUC). Tem cambim,
Hallla CTpaHa CTaja WIEHOM KOOPAMHALIMOHHOIO KOMUTETa,
urparponero ocodyrwo ponb B aestenpbHoctn BOWC. Ha
I'enepanbhoit  Accambnee A3zepOaifjukaH CTad WICHOM
eme OfHOM CTPYKTypbl — IlporpamMmmHOro M OIOIKETHOTO
xomurera BOUC. IlpencraButens AreHTCTBA IO aBTOPCKUM
npaBam AsepOaiipkanckoil PecryOnmmkn Obul m30paH Ha
JIBYXJIETHHH CPOK IpezceareneM AccamOien J0roBopa 1o
ABTOPCKOMY IIpaBy, CBSI3aHHOW C IM(POBBIMHU IIPaBaMH, B
koTopoii npencrasieHs! okono 100 rocynapcrs BOUC.

ToBOps 0 meATeTbHOCTY ATEHTCTBA 110 aBTOPCKIM IIpaBaM,
K. VImaHOB mofuepKHyL, 4T0 6/1arofapst 3a60Te 1 MOfAep>KKe
r1aBbl A3ep6aiffPKaHCKOTrO FOCYAAPCTBA B IIOCTIEIHIIE TOIBI B
Halllel CTpaHe ObUIIIPMHATHEMMEIOIIITaHa/IOTaBMIPe 3aKOH
«O6 obecreyeHNy IPaB MHTE/IEKTYalbHOI COOCTBEHHOCTI
u 6opnbe ¢ muparcTBoM». B 2006 roxy Asepbaiimxan Obi1
UCKIIO4eH U3 NpuHATOro mpasuTenbctBoM CIIIA crmcka
CTpaH, HapyHIaIoIMX aBTOPCKMeE ITPaBa, B COCTaBe AKaJeMIUn
BOVIC Hauan peiictBoBarh LleHTp 10O obecriedeHNIo IpaB
MHTE/UIEKTY/IbHOII  COOCTBEHHOCTM, CO3JAHBI  CHCTeMa
yIpasieHys UupOBLIMY IIPaBaMU U 9/IEKTPOHHbIE YCIYTH,
MIOATOTOB/IeHa [JONroCcpoyYHas HAI[MOHA/IbHASA CTpATerus IO
PasBUTHIO aBTOPCKOTO IpaBa B cdepe MHTEIIEKTYaTbHOM
COOCTBEHHOCTM U [pPYIMX IIpaB  UHTEJUIEKTYa/lIbHOM
cobctBenHOCTH. Kpome Toro, coBMecTHO ¢ EBpomeiickum
Corosom ObUI OCylLeCTBIeH TBUHHMHIOBBI IPOEKT, B
Konmermim  pasButns  «Asep6aiipkan-2020: B3I B
Oynylee» aBTOPCKUe IIpaBa M IIpaBa MHTEUIEKTYaJIbHOI
COOCTBEHHOCTH B LI€/IOM OIIpefie/ieHbl KaK IIPHOPUTETHOE
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ABSTRACT
The current article deals with the em-
ployment strategy of European Union.

The article takes a look The European Em-
ployment Strategy (EES) which is the Euro-
pean Union’s main instrument to co-ordinate
Member States’ reform efforts in the area of
labor market and social policies.

Acar sozlor: amok hiiququ, Avropa mosgulluq
siyasoti, gonclorin mosgullugu, is hiiquqlar,
Avropada mosgulluq voziyyati, iso qobul olma,
sahibkarliq, uygunlasma qabiliyyati vo barabar
imkanlar.

Xilasa

Bumoqalo Avropa Birliyinin mosgulluq strate-
giyasi ilo baglhidir. Maqalads Avropa Ittifaqinin
omok bazarinin vo sosial siyasot sahasindo iizv
dovlatlorin islahat soylorini koordinasiya et-
dirmosi li¢lin asas vasito olan Avropa Masgul-
luq Strategiyasi (AMS) nozordon kegirilir.

KntoueBsle  cimoBa:  TpyaoBble  IpaBa,
€BPOIICHCKas MOJUTHUKA 3aHATOCTH, 3aHIATOCTH

MOJIOZICKH, TIpaBa Ha paboTe, COCTOSHUE
3aHATOCTH B Espore, BO3MOXHOCTH
TPYLOyCTpPONCTBA, OpCaANPUHUMATCIBCTBO,

aZalTUPYEMOCTh U PaBHBIE BO3MOKHOCTH.

Pesrome

My

B Hacrosmen crarbe paccMarpuUBaeTCs
CTpaTerusi 3aHATOCTH EBpomenckoro corosa.
B craree paccmarpuBaercs EBpomnenckas
crparerus 3ausatoctu (EC3), kotopas siBusieTcs
OCHOBHBIM  HHCTPYMEHTOM  EBpomnenckoro
CO03a I KOOPAUHALMU YCUJIUN TOCYNapCTB-
YJIEHOB O pe(hOPMUPOBAHUIO B 00TACTH PHIHKA
TpyZla ¥ COLMATBbHOMN MOTUTHUKH.

The European Employment Strategy (EES) is
a soft law mechanism designed to coordinate
the employment policies of the EU Member
States. While the objectives, priorities and tar-
gets are agreed at EU level, the national gov-
ernments are fully responsible for formulating
and implementing the necessary policies. Its
main aim is the creation of more and better
jobs throughout the EU.

The Delors White Paper of 1993 on ‘Growth,
competitiveness, employment: the challenges
and ways forward into the 21st century’ de-
clared that ‘employment was one of the most
important areas of concern of the EC’ and
proposed ‘a thorough-going reform of the la-
bor market’. The European Council of 9-10
December 1994 in Essen confirmed the EU’s
commitment to the promotion of employment
and agreed on five key objectives:

. the development of resources through
vocational training;

. the promotion of productive investment
through moderate wage policies;

. the improvement of the efficiency of la-
bor market institutions;

. the identification of new sources of jobs
through local initiatives;

. the promotion of access to the world of
work for specific target groups (young people,
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long-term unemployed, women).

These objectives became known as the ‘Es-
sen Strategy’ — a strategy of coordination of
national employment policies aimed at achiev-
ing the specified objectives. The insertion of
a new employment title into the EC Treaty, by
the Treaty of Amsterdam, institutionalized the
EES.

This step enshrined in the Treaty the Luxem-
bourg process. Article 148 TFEU provides for
the Council and Commission to draw up annu-
al guidelines, which the Member States ‘shall
take into account in their employment poli-
cies’, on the basis of which they are to make
an annual report. The Council and Commission
may make recommendations to Member States
concerning their employment policies. In
2000, the mid-term review of the Luxembourg
process concluded that a common, integrated
framework for structural change was helping
to promote a mutually supportive synergy ef-
fect between different actors at European and
national levels [3].

The implementation of the EES through the
Luxembourg process of the open method of co-
ordination (OMC) has various strengths: it is
an iterative process, carried out in a pluri-an-
nual perspective, with a set of guidelines in-
cluding targets and deadlines, as well as a re-
view and evaluation procedure which impacts
on national administrations. It is underpinned
by five key factors: subsidiarity, convergence,
mutual learning, integrated approach and man-
agement by objectives.

In 2000, the Lisbon Presidency Conclusions
called on the social partners to play a role in
the implementation of the EES. This was rein-
forced at the Feira Council in 2000, which in-
vited the social partners ‘to play a more prom-
inent role in implementing and monitoring the
guidelines’. Guidelines could emerge from an
EU-level social dialogue between the Europe-
an social partners with mandates from affiliat-
ed social partners drawing on experience of na-
tional employment pacts or following on from
proposals by the Commission. Affiliated social
partners at Member State level could produce
National Action Plans to implement the guide-
lines embodied in EU framework agreements
[9].

The Commission has invested a large amount
of both time and resources in the development
of the EES. The EES has resulted in annual sets

of employment guidelines, the Member States
have undertaken National Reform Programmes
on an annual basis, annual joint employment
reports have been produced, and recommen-
dations have emerged following the coming
into force of the Amsterdam Treaty on 1 May
1999 [1]. The annual employment guidelines
consistently posited four pillars: adaptability,
entrepreneurship, equal opportunities and em-
ployability.

Since the 2003 guidelines, the four pillars
have been replaced by three main objectives:
full employment, improving quality and pro-
ductivity at work, and strengthening social co-
hesion and inclusion — in the face of increased
regional disparities after the enlargement of the
EU, the last item was changed into ‘strength-
ening social and territorial cohesion in the
2005-2008 employment guidelines.

The European Employment Strategy serves
to coordinate the employment policies of the
EU Member States and is a key instrument
for implementing the Europe 2020 strategy. It
is based on Articles 145-150 of the Treaty on
the Functioning of the European Union which
obligates Member States to coordinate their
employment policies and to specify the instru-
ments available for this in order to create more
and better jobs in Europe. This strategy is to
raise the employment rate of the population
aged 20—64 from 69% in 2010 to at least 75% in
2020. This requires: strengthening EU employ-
ment, education and training policies and social
protection systems by increasing labor partici-
pation and reducing structural unemployment;
raising corporate social responsibility among
the business community; access to childcare
facilities and care for other dependents; im-
plementing flexicurity principles and enabling
people to acquire new skills to adapt to new
conditions and potential career shifts; combat
poverty and social exclusion and reduce health
inequalities; promoting a healthy and active
ageing population to allow for social cohesion
and higher productivity [7]. Implementation of
the “’Europe 2020 strategy involves: fixing
guidelines for the Union combined with spe-
cific timetables for achieving the goals in the
short, medium and long terms; translating these
European guidelines into national and regional
policies; and periodic monitoring, evaluation
and peer review. The enhanced cooperation
between Public Employment Services aims to
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contribute to ‘Europe 2020’ and to the imple-
mentation of relevant Union policies. In this
context, EES priorities have been geared to-
wards policies which contribute to increasing
human capital and quality at work. Education
and training are crucial for better employment
opportunities, especially where young people
are concerned [5]. It is also important to create
tools that help match education and training
with the jobs of the future, because that will
lead to increased productivity and more stable
employment. To support this, adequate nation-
al employment services must be in place, as
well as cooperation between education provid-
ers and employers’ bodies. Flexicurity remains
the main tool for fighting long-term unemploy-
ment and segmented labor markets. Flexible
and secure contractual arrangements, first rate
employment services, effective social security
systems, all sustained by high level and effec-
tive lifelong learning, should lead to smooth
employment transitions, be they from educa-
tion to work or from a non-working status to
a job [2].

The EES has not only encouraged the mem-
ber states to make gender equality a political
priority: It has also provided them with meth-
odological and statistical tools to achieve this
goal. The common methodology promoted by
the EU to solve “gender problems” is the OMC
involving policy coordination, targets, eval-
uations and non-binding recommendations.
The member states are encouraged to adopt a
two-track strategy of gender mainstreaming
and specific gender policy measures in the
framework of the OMC. The main advantage
of the gender mainstreaming strategy is that
it pressures the EU and the member states to
take a holistic view of gender equalities in-
volving different actors, institutional levels
and measures [6]. Special gender targets have
been set as concerns women’s employment and
childcare coverage. Indicators, gender impact
assessments and peer- reviews have been ap-
plied to assess policy results and to identify
policy recommendations and best practices.
For the year 2002, the Council made a num-
ber of non-binding recommendations to the
individual member states concerning equal op-
portunities. Greece, Spain and Italy were, for
example, asked to improve the gender gap in
employment and unemployment; Belgium and
Luxembourg were asked to increase the female

—I50]

employment rate; Finland, Sweden and the UK
were requested to find ways to reduce occupa-
tional and sectorial segregation; Austria, Ger-
many, Finland and the UK needed to reduce the
gender pay Over the years, the EU has made
incremental changes to the EES and the Social
Inclusion Process. These changes have result-
ed in steady expansion in the scope, role and
objectives of these policies. Hence, there has
been a slow process of convergence towards a
comprehensive gender equality strategy. This
strategy can be criticized for not acknowledg-
ing tensions and contradictions between dif-
ferent policy objectives [8]. One of the main
priorities of the EES (2003) is to eliminate
gender gaps in employment, unemployment
and in pay. However, evidence shows that the
gender pay gap is smaller in countries with a
low female employment rate. Also, the gender
gap in employment may become smaller due
to a growth in bad or low paid jobs. Finally,
gender segregation is higher in countries with
a high female employment rate gap; Germany
was requested to address the impact of the tax
and benefit system on women’s employment.

The aim of the EES and the Social Inclusion
Process has been to facilitate a policy learning
process in the member states. The five years
evaluation of the EES and peer reviews has
shown that the inclusion of the equal opportu-
nities dimension had significant effects. This
policy learning process has resulted in great-
er awareness of gender issues, more ambitious
and integrated equal opportunity agendas and
policies, setting up of institutions and spread-
ing of practices and statistical tools [4].

The European Employment Strategy is now
a well established vehicle for the promotion
of more and better jobs. At the Community
level, through the employment guidelines, an-
nual examination and peer review of Member
States’ performance, and recommendations to
individual countries, the EES is providing an
integrated framework to meet the Union’s ob-
jectives in the field of employment and labor
market reforms. At the Member State’s level,
through the NAPs and both community and
national financial support, the Employment
Guidelines are translated into a coherent em-
ployment strategy. At the regional and local
levels, actors have been given the opportunity
to work increasingly together, to interact with
national and European institutions and pol-
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icies, and to develop partnerships in support
of the European Employment Strategy [10].
Local actors also have a key role to play in
promoting gender equality and developing in-
tegrated approaches to social inclusion. The
local dimension is playing a key role in Mem-
ber States’ implementation of the EES and the
new focus on the four priorities first identified
in the Employment Taskforce: increased adapt-
ability for workers and enterprises; attracting
more people into the workforce; investing
more and better in human capital; improving
governance. But the European Union and the
Member States will have to do even more to
involve regional and local actors, this is itself
a key aspect of improved governance.
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ABSTRACT:

The current article deal Social Security Coor-
dination in the European area which is differ-
ent in the each member states legislation. The
article takes a look The European Union Social
Security policy, kind of the social security and
concept of Social Security Policy.

Agar sozlor: sosial hiiquqlar, Avropa sosial
tohliikosizlik siyasoti, sosial tominatin novlori,
Avropa votondaslarinin sosial hiiquqlari, lizv
dovlatlor arasindaki forglor.

XULASO:

Bu moagqals Avropa orazisinds Sosial Miidafio
Koordinasiyas1 barodo molumat verir. Moqa-
lado Avropa Birliyinin Ictimai Tohliikosiz-
lik siyasati, ictimai tohliikasizlik vo Sosial
Tohliikasizlik Siyasoti konsepsiyasi nozordon
kegirilir.

KnroueBble cioBa: couualbHbIE IpaBa,
€BpOIEKCKas MMOJIUTHKA COILIMAJILHOTO
oOecrneueHusi, BUIbI COIMAIBHON 3aIUTHI,

coIMaJibHbIE MpaBa EBPOIMEHCKUX TpakIaH,
pas3InyuMs MEXIy rocyaapcTBaMHU-4JICHAMMU.

PE3IOME:
B sr1oii cTarbe mpenacraBieHa MHQoOpMamusg

0  KOOpIMHAIlMM  COLUAJIBHOM  3aIUTHI
B EBpome. B crarbe paccMmarpusaeTcs

—I5)1

KOHL[CHI_II/IH IIOJIUTUKU B O6HaCTI/I couaJabHOTO
obecredeHUs EBponeiickoro Co1o3a,
COLMATBLHOTO OOECTeYeHHsI H COIHATBHOU
IIOJIUTHUKMH.

1. Introduction

The concept of social security is vague and
the idea of social rights as human rights is
highly controversial. So, it is worthwhile to
outline the origin of the concept of social se-
curity. In doing this, it is necessary to illus-
trate its overall importance in the framework
of a post-World War II reconstruction of Eu-
rope and the world. During this era the idea
of social human rights also gained enormous
momentum; it brought about the international
turn in the development of human rights. So-
cial security has many facets. It matters in a
social context as a means to transfer income
and to give access to medical, educational and
rehabilitative services in order to re-integrate
its recipients into the labour market. Due to
its costs, social security is also of outstand-
ing economic importance. So, it is a central,
constant and controversial matter of politics
in each state and it contributes substantially to
big government. Just as it drives and deepens
social justice, it also raises profound questions
on social philosophy.

This guide concerns all mobile people, that
is people who move between member states of
the European Union (EU) for work, study, re-
tirement or even on a short holiday. It is about
how their social security rights go with them
as they move. The purpose is to provide easi-
ly understandable information about rights and
obligations in the field of social security in
situations concerning two or more states. The
national social security schemes vary consid-
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erably from one member state to another, and
the EU provisions on social security coordi-
nation, although constantly evolving, are not
intended to harmonize them. The purpose of
these provisions is merely to prevent citizens
from losing part or all of their social security
rights when moving from one member state to
another. (2)

The EU provisions on social security coor-
dination do not replace national social securi-
ty systems with a single European one. Such
harmonization is not possible. Because the
social security systems of the member states
are the result of long-standing traditions deep-
ly rooted in national culture and preferences.
Rather than harmonizing the national social
security systems, the EU provisions provide
for their coordination. Every member state
is free to decide who is to be insured under
its legislation, which benefits are granted and
under what conditions, how these benefits are
calculated and what contributions should be
paid. The coordination provisions establish
common rules and principles which have to be
observed by all national authorities, social se-
curity institutions, courts and tribunals when
applying national laws. (2)

2. Kind of Social Security policy

European Union provisions on social secu-
rity coordination have existed for the past 50
years, the rules constantly adapting to social
and juridical developments. New Regulations
(EC) No 883/2004 and 987/2009, or ‘modern-
ized EU social security coordination’, are built
on this valuable experience: they simplify and
enhance the EU law, improving the rights of
the persons concerned. Citizens are at the
heart of the “‘modernized coordination’ and the
new regulations place a special emphasis on
the member states’ duties towards them. Ac-
cordingly, member states must provide active
assistance and information and meet concrete
objectives of efficiency, rapid delivery and ac-
cessibility. In return, citizens must inform the
institutions as soon as possible of any changes
in their personal or family status affecting their
rights to benefits. To back-up this ‘good ad-
ministration’ objective, the new rules require
data to be exchanged electronically between
institutions. This will be done through the so
called EESSI system (Electronic Exchange of
Social Security Information) which will net-

work the over 50 000 national institutions. (4)
The EU provisions on social security
coordination apply to national legislation on:

- sickness benefits maternity and equiva-
lent paternity benefits

- accidents at work occupational diseases
invalidity benefits

- old-age pens1ons

- survivors’ benefits

- death grants

- unemployment benefits

- family benefits

- pre-retirement benefits.

This means that you can always have recourse
to the coordination provisions when they are
necessary for your entitlement to one of these
benefits. These provisions do not apply, how-
ever, to the following areas:

- social and medical assistance: these are
benefits which are normally means tested and
not linked to any of the categories mentioned
above;

- benefits granted to victims of war and
military actions or their consequences, to vic-
tims of crime, assassination or terrorist acts,
to victims of damages occasioned by agents
of the state in the course of their duties, or to
victims who have suffered a disadvantage for
political or religious reasons or for reasons of
descent. (4)

3. Concept of Social Security Policy

Social security benefits should deepen social
justice. This concept, however, is controversial
and difficult to grasp. Social justice has to safe-
guard human dignity, equality and individual
freedom. Human dignity is based on the insight
Hannah Arendt described when analyzing to-
talitarian governance that each individual has a
right to have human rights stemming from the
dignity of each human being. So, human dig-
nity is not a human right itself, but represents
the overall justification for human rights. Uni-
versal human rights are to underpin the dignity
of each human being. Thus, all human beings
as created equal are to be respected and as to
this are to be treated as equals — despite their
enormous differences in reality. The principle
of equality of rights neither denies the differ-
ences between human beings as to their char-
acteristics, virtues, talents, performances and
achievements, nor emphasizes equal results in
social life. To the contrary, the market is built
upon differences between the participants, be-
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cause only differences allow the exchange of
goods and services on the market. But upon the
equality of rights of each one each functioning
market is built, aid gives open access to each
one without hindrance due to personal charac-
teristics. But such market-driven social life is
based on competition and this brings about dif-
ferent results for the participants in the market
due to their differences in abilities and thrift,
chances and efforts. (1) So, despite the fact that
equality of rights is a precondition of the mar-
ket, its outcome is not equally allotted to the
various human beings, but there are remark-
able differences due to circumstances within
or beyond the individual control of the com-
petitors. Not all differences are unjustified. To
the contrary, some of them are to be regarded
as fair, such as the remuneration for ambition
and devotion, talent and good luck, a high lev-
el of education or a special ability. The welfare
state does not wipe out these differences, but
quite to the contrary, it profits from them, as
each productive society is based upon dlver51ty
of people and means to draw economic advan-
tages from the different outcomes of different
people. The welfare state is not keen on mak-
ing everybody or everything alike and the soci-
ety a homogeneous one. Therefore, the ideal of
the welfare state is equality, established on the
basis of diversity among human beings, which
are entitled by the basic human rights to devel-
op themselves as free individuals. In a welfare
state legal equality is not enough to safeguard
material or social equality. This formal equali-
ty is the backbone of the market: but human life
is not a race! Competition and struggling for
survival are neither the only, nor the ultimate,
targets of social life, they are not more than
a technical means to draw social profit from
human diversity and differences. So, the wel-
fare state embeds social competition into a so-
cial structure of human solidarity. This is done
in order to cope with human diversity which
stems from differences which are beyond indi-
vidual control: good or bad health, committed
or disinterested parents, stimulating or boring
education, good luck or pity — no human being
is just the product of her- or himself, but at the
same time everyone’s life depends on certain
social conditions that cannot be influenced by
the individual. The welfare state copes with
the challenge of diversity among human beings
due to conditions beyond their control, as they
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are supposed to work and in such activity are
exposed to risks embedded in the working life
of each individual: sickness, work accident,
professional diseases, invalidity, unemploy-
ment, old age, death of the spouse or parent.
As these risks are not adequately, if at all, cov-
ered by the market, it is up to society to make
social security become an effective instrument
of risk management. Social security strength-
ens the freedom of the individual, whenever
independent life is jeopardized by social risks.
Social justice is the aim of social security ben-
efits, which organize social solidarity. They
are based upon the market, but safeguard hu-
man dignity also to those who are — through no
fault of their own — unable to organize a living
in human dignity. Social benefits emerge from
social rights. The idea of social justice is trans-
lated into ‘stake-holding’. (1)

All human rights have to establish freedom
within a society. Therefore, they never define
spheres of natural freedom. Human rights are
not about human nature, but about human so-
ciety! As they are part of the law, they have to
play a leading role within the law! Tt i is, hence,
a misconception of human rights to conceive
them as a part of natural law. All human rights
have a societal strand. They became an issue
in history, only if social conditions were met,
when the freedom of the individual became a
subject ofdispute within society. The freedom
of belief became a controversy in society un-
der reformation when different confessions
emerged. The freedom of expression is only
important under the assumption of a public
sphere, based on unhindered communication
and exchanges of different views. For an indi-
vidual isolated from the rest of society, there
is no audience. So to this person, the freedom
of expression is without any importance. The
right to marriage requires a partner: if there is
no one to marry, the right would be without any
importance. If so, human rights are addressed
to the members of the human species not as
human beings, but as members of the human
society of women and men which organizes
their joint living based on market exchanges in
a democratic political order framed by a com-
prehensive welfare state.

The conditions for social rights are to be cre-
ated by acts of legislation. The first and most
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fundamental prerequisite is to make social
rights feasible; this requires the establishment
of institutions to administer and police social
rights by acts of legislation. A series of require-
ments stem from these circumstances, which
must be respected in order to adapt the right to
the needs of the beneficiaries. The stakehold-
ers — trade unions, employers’ organizations
and non-governmental organizations — should
be integrated in the legislation to give them a
voice. The debate on social legislation should
be profound and accompanied by a public dis-
course in order to make the public and the ben-
eficiaries aware of the rights to be enacted. Ad-
ditionally, social rights depend on a plethora of
social and institutional conditions, also to be
established by law. The right to work is bound
to a whole range of potential employers and a
public system of placement, a policy directed
towards full employment — with many instru-
ments on training, assistance and, if necessary,
public employment and labour legislation. (3)
The same is true for the rights to decent hous-
ing or health care. All these human rights are
to be built on the organizational capacity of the
state, to regulate the labour market, housing
and health care.
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Abstract:

Nowadays, ensuring safety in ports and
berths is one of the most important issues in
the maritime law. But, in what extent should
we understand the notion of safety in ports/
berths and which obligatory measures should
be taken for providing this safety? This arti-
cle will try to concisely answer those questions
and show through the case law that how the
measures can work out. In addition, the article
will comprise of some specific legal implica-
tions from Azerbaijani law, as well as will in-
troduce some critical technical matters to be
done in ports and berths for the sake of safety.

Acar soOzlor: Tohliikesiz liman, tohliiko-
siz 16vbor salma yeri, anormal hadiss, sual-
t1 obyektlor, meteoroloji vo tobii tohliikalor,
lovbar salma yerinin xarakteristikalari, liman
qurulusu, SS Santore keysi

Annotasiya:

Gilintimiizds limanlarda vo 16vbar salma yer-
lorinda tohliikesizliyin tomin edilmasi doniz
hiiququ ¢or¢ivasindo on mithiim mosslolordon
birina ¢evrilib. Lakin, bu tohliikasizlik an-
lay1sin1 biz neco basa diismoliyik vo séziigedon
tohliikasizliyin tomin edilmasi li¢lin hans1 mac-
buri addimlar atilmalidir? Magqals bu suallara
qisa sakilde cavab tapmaga calisacaq va keys
hiiququ vasitasilo mocburi alinmali todbirlorin
neco isloyo bilocoyini oks etdirocok. Olave
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olaraq, moqalo Azorbaycan qanunvericiliy-
inin spesifik normalarini nazardan keg¢irmaklo
borabor, liman vo I6vbor salma yerlorindo
tohliikasizik li¢lin yerina yetirilmali olan vacib
texniki masalolors toxunacagq.

KiroueBnie CJIOBA: besomacHrbli
opT, OesomacHas SIKOpHast CTOSIHKA,
aHOpMaJIbHOE SIBIICHUE, TOJBOJHBIE OOBEKTHI,
METEOpPOJOTUYECKUE U TPUPOIHBIE ONTACHOCTH,
XapAKTEPUCTUKHU SIKOPHBIX CTOSHOK,CTPOCHUE
nopra, neno SS Santore.

AHHOTAINA:

B mnHacrosmee Bpems 0e30mMacHOCTh B
nopTax M SKOPHBIX CTOSHKAaX CTajla OTHOW W3
BOXHEUIIUX MpobieM Mopckoro mpaBa. Ho
KaK MBI JOJDKHBI MOHUMATH 3Ty KOHIIEMIIHIO
0€30MaCHOCTH W Kakue 00s3aTeNbHBIE MEPHI
CIeayeT MPENNpPUHATH I ee oOecredeHus?
CraThs oTpaxaeT B cebe KpaTKue OTBETHl Ha
NaHHBIE BOIMPOCHI, a TakXe cmocod paboTh
OCPEJCTBOM 00s13aTeIbHBIX MPaBOBBIX
METOJ0B. B 1omonHeHWe, BCTaThe OYAyT
pacCMOTPEHBI BaXKHBIE TEXHUYECKHUE BOTIPOCHI,
KOTOpbI€  HEOOXOAWMO  yYUTHIBATH IS
OXpaHBbI MOPTOB M SKOPHBIX CTOSHOK Hapsay C
paccMoTpeHueM crenuuIecKux MOJIOKEHUI
3aKOHOJaTeNbCTBa A3epOaifkaHa.

Introduction

T

he classical definition of the safe port (it can
be applicable to the safe berth as well) was
provided by the case law :

- A port will not be safe unless, in the
relevant period of time, a particular ship can
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reach it, use it and return from it without, in
the absence of some abnormal occurrence, be-
ing exposed to danger which cannot be avoid-
ed by good navigation and seamanship.

The definition encases 4 fundamental ele-
ments such as the following:

a.  The safety should cover a particular pe-
riod of time. It means that weather conditions
matter in defining port/berth to be whether is
safe or not;

b.  Safety pertains to a particular ship. As
such, a ship can suit or cannot suit the pur-
poses of the port/berth. For instance, ship with
different draft or length, or technical handling
capabilities might not suit the intended dock-
ing procedures of the port/berth;

c.  Safety covers 3 main acts carrying out
in and from the port: reaching, using and re-
turning;

d. Any damage does not fall into scope of
safety provided that good navigation and sea-
manship have been conducted.

Together with above-mentioned elements of
the safety in ports and berths, another factor
that should be taken into consideration isan
absence of abnormal occurrence.The abnormal
nature of occurrence which causes the loss is
also relevant in a different way, in that it bears
upon the question where there is a breach of
warranty if the ship does comply with the or-
der and suffers damage in the port. All occur-
rences or omissions in this context will define
the liability between the parties.

Legal background

As regards the predominant features, by and
large they are a true combination of legal and
technical matters, that failure in concluding
them can turna safe port/berth into unsafe.
They have been listed below:

1) Grounding — banks, bars, rocks, sub-
merged objects. Grounding objects are one of
the most essential matters that ship may en-
counter while entering/reaching/returning the
port. That is because an approaching vessel
may not have information on the character-
istics of the port and in these situations she
should be guided by professionals. Azerbai-
jani law defines a “ship agent” and ‘“mari-
time pilot” for that purpose. According to the
Merchant Shipping Code of the Republic of
Azerbaijan (“MSC”), ship agent is a legal or
natural person being compatible with rules

on ship agents adopted in UN Conference on
Trade and Development, who deals with pro-
tection of ship-owners’, charterers’ or carriers’
(or other persons who have bailment relation-
ship with the ship) interest in the port while
approaching, entering or getting out of by the
vessel, also represents them before the state
bodies and port authority. The main duties of
ship agent in respect of entering or approach-
ing of vessel to the port are:

a. to notify ship owner, charterer etc.
about requirements of Azerbaijani laws related
to maritime and ports;

b.  to give an overview about port customs;

c.  to carry out legalization of activities of
the vessel with regard to entering, approaching
or getting out.

Azerbaijani law also specifies a “maritime
pilot” knownas pilotage, for maintaining safety
in ports and berths. Generally, ships are steered
by help and guidance of the pilots.Pilotshould
have Azerbaijani citizenship and they should
get certified by the relevant state authority.
Master of ship should provide thepilot with the
information on shipboard measurement, espe-
cially beam, complement, tonnage, cube, draft
and depth of the vessel. Master can permit pi-
lot to operate the vessel or order to helmsman
how to operate and where to steer, but that
does not exempt the master of ship from the
liability if any damage or loss will occur as a
result. On end of pilot, s/he should not leave
the vessel without permission of master unless
pilot brings the vessel to safe place or steers
her to the open sea, or just makes her anchor
accordingly and safely in the port.

2)  Meteorological/natural risks — storms,
swell, ice, earthquakes, volcanoes, tsunamis.
These risks are mostly met where weather con-
dition is not stable and comfortable for navi-
gation. Moreover, a ship might encounter with
bad weather, excessive heat, wind, waves etc.
in normal weather conditioned ports. The es-
sence of matter is especially as to whether port
is available all over the year or not, or just in
particular parts of the year. For example, the
port of Red Dog located in Northeast of The
Bering Strait in Alaska, gets in ice as of July
and ends in late April at each year. Most proba-
bly, this port is not regarded as safe for the ves-
sels which lack icebreakers. So, a port can be
safe for one ship, but might be unsafe for an-
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other one at the moment. Azerbaijani law de-
fines some key points in relation to measures
to be taken in the unfavourable hydrometeorol-
ogy circumstances, such as :

a.  Operators of the port, as soon as getting
information, should inform masters, ship own-
ers and ship agents;

b.  Masters should take all reasonable mea-
sures in bad weather conditions;

c.  If there are not “hideout” places for the
particular vessel in port, she should get out of
the port/berth;

d.  Once risks are announced and the speed
of wind is minimum 17 m/s, at least the mini-
mum number of vessel crew should be ready to
act;

e.  Master of ship should abide by all rea-
sonable orders of port authority and operator;

f.  All ship should make ready all whale
boats, for in case of emergency.

3) Political — war, terrorism. Wars, riots
etc. may cause port and berth to be unsafe for
all type of commercial ship. Azerbaijani law
specifies rules to be conducted in case of il-
legal assaults to ensure safety in ports/berths
which are complied with the Convention on
combating illegal activities against navigation
. Those rules indicate:

a. Immediately and duly informing port
authority, Azerbaijan State Maritime Admin-
istration, International Maritime Organization,
Embassy/Council of foreign state, provided
that vessel in distress belongs to that;

b. Organizing commission to
against illegal acts;

c. Providing minimum requirements as
prescribed by International Code on security
of ship and ports;

d. Implementing security plan and system
covering compulsory measures to be taken;

e.  Putting surveillance over all measure
being applied.

combat

Technical background

1.  Berth characteristics — fendering, air
draft, deep draft, obstructionsand configura-
tion.Slight difference between port and berth
is that a berth is simply the space that could be
occupied by one ship, it is not a fixed size, but
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would rather depend on the size of ship usually
found in that place , but a port is defined as an
area on both land and water, whether on the
sea or river, that provides facilities for ship-
ping vessels to load and unload their cargo .
Notwithstanding the differences, berths need
to assure safety insofar as the safety is provid-
ed in ports.From practical standpoint, there are
four main constructions/structures that should
be duly installed/complied within berths in or-
der to ensure safety of vessels:

a. Fendering:Marine fenders are used at
berths and docks on quay walls. They absorb
the kinetic energy of a berthing vessel and
therefore prevent damage to the vessel. If the
berth is not properly equipped, that berth can
be considered as unsafe for the berthing vessel;

b.  Air and deep draft: Air draft is a dis-
tance from the surface of water to the high-
est point of the vessel. For example, a 50ft air
draft vessel could not definitely transit under a
491t clearance bridge.On the other hand, deep
draft is a distance from the water surface to the
hull of vessel and it determines the minimum
depth of water a ship can safely navigate. In
case there are some obstructions under the wa-
ter a vessel will not able to berth at the deck.

c.  Obstructions: The berth might have
some obstructions, for instance power lines,
cables or other barriers, near it which might
damage the vessel. In that situation, the berth
is considered as unsafe for the vessel too.

d.  Configuration: Configuration, in this
context, is mostly peculiar to vessels. For in-
stance, if a ship with different cranes differing
from dockside onesof the berth wants to berth
at the deck which is mentioned to boats, she
does not practically manage to do this, since
her configuration is not compatible with the
purpose of the berth.

2. Port set-up — berthing procedures, tugs,
pilotage arrangements and marks for safe nav-
igation.In contrast to berths, ports contains
much more procedures to be done including
safety requirements consideredfor berths. Ad-
ditionally, ports have own specifications and in
case of failure,thatmight pave the wayvessel to
get damaged orincur the loss of cargo.

a.  Tugs: In general, it would be hard to en-
ter/reach/returna port for the vesselwhich can
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be not steered properly or does not have appro-
priate engine,e.g. propeller system. In those
cases, tugs are the most used way in steering
the vessel to port. If tugboats (are required in
working order),in general tug system, of the
port are not in proper condition or capability
for a particular ship to guide her inside, then
this port is considered as unsafe for that par-
ticular ship.

b. Pilotage arrangements:As above-men-
tioned, pilot arrangements play crucial role in
guiding vessel and failure to that results in be-
ing unsafe of the port.

c. Marks for safe navigation: In modern
maritime, marks for safe navigation are used
for ensuring safety at the sea and notifying the
vessel with the hazards, submerged rocksor
just where to anchor or sail through. The most
well-known and being applied marking sys-
tem isIALA which has been applying in two
regions: A and B, depending on geographical
division. These systems are very crucial for
safe navigation in ports and if port authorities
fail to carry out accordingly, then that port is
considered as unsafe for the navigation and
vessels.

Case law

Through the case law, it might be shown
that how the above-mentioned can work out
and what key points can cause port or berth
to be unsafe. The court decision we are going
to look through was stated by United States
Court of Appeals, Second Circuit in June 13,
1974 .

Facts:

- On April 24, 1964, the SS Santore —
ship, owned pro hac vice by Venore Transporta-
tion Company (“Venore™), was time chartered
to Oswego Shipping Cooperation (“Oswego”)
and then voyage chartered to Banco do Bra-
sil (Banco) provided that Banco would assure
safe berths in Salvador, the Brasilian port at
which the SS Santore was to discharge her car-

g0,

- On May 8, 1964, the SS Santore arrived
in Salvador. Two days prior to the Santore’s
arrival, Captain Edward Long, Oswego’s port
captain, had arrived in Salvador to arrange for
the ship’s docking and the expeditious dis-
charge of cargo. Captain Long inspected the
wharf and concluded that it was satisfactory

in all respects. While there, he noticed that two
pontoons were placed between the pier and the
discharging vessel then lodged there, the pur-
pose being to prevent the ship from striking
against the concrete pier and to enable the ves-

sel to float in water deeper than its draft while
docked.

- On May 10, the SS Santore proceed-
ed to the Coal Whart for docking. As the ship
neared the dock, it was noticed that one of the
pontoons was missing. Relying on assurances
provided by Captain Long, Captain Edelheit —
master of SS Santore, who had no familiarity
with the port at Salvador and had had no prior
experience with pontoons, proceeded to dock
the ship. After a while, the weather changed.
First there were brief squalls and intermittent
rain; thereafter there were torrential rain, thun-
derstorms, and squalls.

- Further investigation revealed that the
bow of the ship had been sharply dented and
that several of her hull plates had been pushed
in as a result of the ship’s smashing against the
dock and the pontoon.

Judgement:

The court did not uphold the appeal and stat-
ed a judgement in favour of Venore by defin-
ing all compensation and cost to be paid by
defendant — Banco which should have assured
to provide SS Santore with the safe berth.

Analysis

While analysing the case it is shown that,
when the berth had two pontoons that was con-
sidered asa safe one, whereas lacking of one of
them can cause the berth to regard as unsafe
for the SS Santore. So, we can say that Salva-
dor berth was unsafe in ground of:

1. Insufficiency in installations;

2. Changing weather suddenly.

Failing to ensure the above-mentioned had
resulted in unsafety in the berth. Despite the
fact that master or agents might have prevent-
ed the damage to Santore, the berth would be
regarded as unsafe for insufficiency and then
the charterer had have responsibility for that.
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Conclusion

A vessel entering or getting out of a berth
or port can come across various coincidenc-
es including hazards that might damage to the
navigation and she might end up in getting
damaged or loss of cargo on board. In order
to refrain from these unpleasant consequences,
she should ensure in entering (or getting out
of) safe port or berth. Through the article, we
pointed key factors that may influence ports
and berths in an unsafe way and brought ex-
amples from the case law.Taking into account
those points, ship owners and/or charterers
may use them to get to know what measures
should be taken in ports/berths because failure
in that may pave the way future disputes and
may devastate business relationships.In addi-
tion, above-mentioned issues matter in defin-
ing the liability of the parties of vessel over
the dispute arising out ofits collision, damage
or loss of cargo in ports/berths.

Bibliography:
- Merchant Shipping Code of the Republic of
Azerbaijan dated 22.06.2001;

- Regulation of Cabinet of Ministers of the
Republic of Azerbaijan on Rules on sailing in
the water territory of the Republic of Azerbai-
jan dated 08.09.2015;

- Regulation of Cabinet of Ministers of the
Republic of Azerbaijan on Ship agent dated
08.07.2015;

- Regulation of Cabinet of Ministers of the
Republic of Azerbaijan on Ensuring secu-
rity during illegal assaults in ports, dated
01.10.2015;

- Case of Mustill J in the Mary Lou [1981] 2
Lloyd’s Reports 272, at 278, column 2;

- Case 0f 498 F.2d 469 (1974) Nos. 871-894,
Dockets 74-1007, 73-2759 United States Court
of Appeals, Second Circuit;

- Case of Eastern case [1958, 2 Lloyd’s Rep
1271;

- TALA systems http://www.iala-aism.org/
about-iala/;

- UK P&I Club — Port of Red Dog — Alaska,

https://www.ukpandi.com/loss-preven-
tion/article/892-06-13-port-of-red-dog-alas-
ka-6027/

- Glossary of Port and Shipping Terms, http://
www.seinemaritime.net/suports/uploads/files/
Glossary%200f%20Port%20and%20Ship-
ping%?20Terms.pdf;

- Shipping Guides LTD — UK, Article of “Port,
harbour or terminal. What’s the difference?”
written by Mark Barnes on 17 September 2013.
http://www.portinfo.co.uk/port-information/
our-blog/247-what-s-the-difference-between-
a-port-harbour-and-terminal

Special thanks to:

- Mr. Carter Wilbur, Juris Doctorate with Cer-
tificate in Maritime Law, Tulane Law School —
Editor;

- Mr. Nishat Rahimov, Lecturer at the Depart-
ment of Private international law and Europe-
an law at Baku State University, Tulane Law
School Alumni, Maritime Law Expert;

- Baku International Marine Passenger Ter-
minal, where the information on technical mat-
ters has been obtained by observing berthing,
docking, etc.

_Tgol



ELSA AZERBAIJAN LAW REVIEW

Powers Of The Court Of Justice

Of The European

Aslanova Shahla Sakhavat
Master student of Baku State University,
Department of Private International law and European law

Key words: European Union, Court of Jus-
tice, judicial powers, competences, policy-
making, proceedings, annulment procedure,
preliminary ruling

ABSTRACT:

In this article the main guidelines and activ-
ity spheres of the Court of Justice of the Euro-
pean Union are described. The judicial pow-
ers and existing factual influence of the Court
will be analyzed on the basis of shifting legal
opinions. European Court of Justice is one of
the main institutions of the European Union
which maintains the competences aimed at en-
suring effective interpretation and application
of the Union law. Through the historical devel-
opment of the European Union, the Court has
also gained some more powers within which
its indirect participation in policy and lawmak-
ing can be noticed.

Agar sozlor: Avropa Birliyi, Avropa Birli-
yi ©dalat Mohkomasi, mohkoma hakimiyyati,
mohkomaonin solahiyyatlori, mohkoms icraati,
siyasatin formalasmasi, lagvetma prosesi, ilkin
qorar

XULASO:

Bu moqalodo Avropa ©dalot Mohkomosinin
foaliyyotini tonzimloyon normalara asason moh-
komoyo verilmis solahiyyatlor arasdirilmisdir.
Movcud voziyyotdo Avropa ©Odalot Moh-
komosinin Avropa Ittifaqinda qanunun forma-
lasmasinda rolu analiz edilmis vo tarixi inkisaf
orzinds alds edilmis alave mithiim giic vo tasir
saholori tohlil edilmisdir. Avropa ©dalot Mah-
komosi Avropa Ittifaqinin asas institutlarindan

Union

biri olaraq, hiiququn diizgiin, somorali sorh vo
totbiq edilmosini tomin edir. Ittifaqin tarixi
inkisaf1 orzinds Avropa 9dalot Mohkomasinin
odalot mithakimasini hayata kecirmaklo yanasi
siyasot vo hiiququn formalagsmasinda istiraki
da nazors garpmaga baslayir.

Knrouesie cnoBa:  EBponeilickuit  Coros,

Cyn  Empomeiickoro  Coro3a, cyneOHbIe
BIIACTH, 3HAHUS, POPMYITUPOBAHUE MOTUTHUKH,
CAylIaHWs,  TpoLeaAypa  aHHYJIUPOBAHUSA,
MpeIBapUTEIbHOE TTOCTAHOBICHUE

PE3IOME:

B osroil  crarbe  OmMCaHbl  IJIABHBIE
pekoMmeHnanuu u cdepol aestenbHocTH Cyma
EBpomneiickoro coro3a. CyneOHble BIacTH
U cymecTBymwomiee (aKTHUUYECKOE BIUSHUE

Cyna OyayT mpoaHaluW3UpPOBAaHbI Ha OCHOBE
U3MEHEHHUs CyxIaeHui. EBponelckuil cyn -
OJIHO U3 INIAaBHBIX y4ypexxJAeHUN EBpomnenckoro
COI03a, KOTOPBIM TMOAAECPKUBACT 3HAHMUS,
HalleJICHHBIE Ha 00€ecIIeYeHNE NeHCTBUTEILHOM,
3¢ pexTUBHON MHTEPHpPETALUH U MPUMEHEHUS
3akoHa Coroza. [locpeacTBoM HMCTOPUUECKOTO
passutus EBpomneiickoro corsa Cyn Takxe
MIOJIy4YHJI BCE €I1€ HEKOTOPbIE ITOJIHOMOYMS, B
KOTOPBIX MOXKET OBITh 3aMEUEHO €r0 KOCBEHHOE
Y4aCTHE B MOJUTUKE U 3aKOHONATEIbCTBE.

When we start to deeply analyze the exis-
tence and nature of the European Union, it is
among the first opinions coming into mind:
what is the exact character of this Union? EU
is not in the ordinary state example, nor in an
original organization or federation types. Here
the expressing wording is about its suprana-
tional nature, of its own kind. That’s why the

61 L




ELSA AZORBAYCAN HUQUQ JURNALI

strict example of separation of powers can not
be well founded in this regard. In the Court
example, it is somehow more evident that
the Court of Justice of the European Union
(CJEU) implements the judicial functions
within the EU. From the first side, it is an ini-
tially true statement. Although the role played
by CJEU is not as simple as this. The guiding
regulations let the Court ensure the same and
valid interpretation and application of EU law.
(7) Even when we start to define the nature of
the Union, we meet the CJEU decision dated
back to 1963, well-known Van Genden Loos
case and further cases including Costa v.ENEL
of 1964. Via these landmark judgements the
Court stated the famous direct effect doctrine
in the European Union and supremacy of the
Union law. For sure they were not the only and
historical examples, followed by Simmenthal,
Factortame, Foto-Frost, influencing Kadi cas-
es, CJEU continues to stress upon new poli-
cies and their implementation, while involving
the member states to closely cooperate for this
basic purpose.

Firstly, we can look through the main guide-
lines based on which the activity of the ECJ is
regulated. The Court exists since the establish-
ment of the initial roots of the modern Union,
when the Court of the European Coal and Steel
Community, in 1952 it came to existence. The
basic competences are thus mentioned in the
primary sources of the Union, namely, the
Treaty on the European Union (TEU) and the
Treaty on Functioning of the European Union
(TFEU) to this day. The Statute of the Court of
Justice of the European Union as a protocol is
included to the consolidated version. This is
a document regulating daily activities of the
Court.The TEU states the Court of Justice of
the European Union as one of the Union insti-
tutions in the Article 13. In this primary act,
the Article 19 is devoted to the Court, where
we can come across the main surveyed part of
this research.

According to TEU, the structure of the
Court, is composed of Court of Justice, Gener-
al Court (Court of First Instance) and special-
ized courts. (2) Actually, this configuration is
the cause of calling the Court as an institu-
tion of united courts with the name of Court
of Justice of the European Union (CJEU). In
general, this Court is usually referred in writ-
ings, like European Court of Justice (ECJ). So,

currently the CJEU is divided into two courts.
From 2004 to 2016 September, the Civil Ser-
vice Tribunal was also a part of this structur-
al unity, jurisdiction of which is now included
to the General Court as a result of the judicial
reform in the EU. (6) Division of the activity
spheres of these two courts are like following:
Court of Justice acts as the highest instance,
it handles cases brought before it within the
procedure of preliminary rulings, certain cases
for annulling acts which is believed to violate
treaties or fundamental rights, and appeal cas-
es. (7) It can not be deemed as the Court of
Justice is for the appeal from national courts.
The most common procedures before the Court
of Justice are the following:

-Preliminary ruling procedure;

-Infringement proceedings;

-Annulment proceedings, and

-Proceedings for failure to act. (4)

General Court handles the cases for the an-
nulment procedure brought by individuals,
companies, sometimes EU governments. (7)
Elaborating Article 256 of the TFEU where
the work of the General Court is described, the
following seem as the procedures before this
instance: direct actions brought by natural or
legal persons against acts of the institutions,
bodies, offices or agencies of the European
Union (which are addressed to them or are
of direct and individual concern to them) and
against regulatory acts (which concern them
directly and which do not entail implementing
measures) or against a failure to act on the part
of those institutions, bodies, offices or agen-
cies; for example, a case brought by a compa-
ny against a Commission decision imposing a
fine on that company; actions brought by the
Member States against the Commission; ac-
tions brought by the Member States against the
Council relating to acts adopted in the field of
State aid, ‘dumping’ and acts by which it ex-
ercises implementing powers; actions seeking
compensation for damage caused by the insti-
tutions of the European Union or their staff; ac-
tions based on contracts made by the European
Union which expressly give jurisdiction to the
General Court; actions relating to Community
trademarks; actions brought against decisions
of the Community Plant Variety Office or of
the European Chemicals Agency. (4) As seen
from this wide range of the procedural actions,
the main case load concern the first instance
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court as well.

The procedural character of the case hearing
is similar at being conducted in oral and writ-
ten stages, where the difference is about the
number of judges selected per case. The cases
heard in Court of Justice are handled by one
assigned judge, who is called judge-rappor-
teur, and one Advocate —General. Different on
the General Court case hearing, there are main-
ly three judges that hear cases, and no Advo-
cate-General participates here. There are one
judge from each member country in the Court
of Justice, also 11 Advocates general, whereas
the number of the members in General Court is
for now 47, which is planned to be increased
to 56, for the purpose of being two judges from
each member country. (7)

Looking through the Article 19 of the TEU,
clearly defined competences of the CJEU show
the actions ECJ is entitled to review. It reads as
follows:

-ruleon actions brought by a Member State,
an institution or a natural or legal person;

-give preliminary rulings, at the request of
courts or tribunals of the Member States, on
the interpretation of Union law or the validity
of acts adopted by the institutions;

-rule in other cases provided for in the Trea-
ties. (2)

Generally dividing the judicial powers in the
Union, in the jurisprudence following differ-
entiations of the powers before the Court are
drawn:

-The power to annul legislative or executive
acts;

-The power to remedy public wrongs through
governmental liability;

-The power to adjudicate legal disputes be-
tween parties. (8)

When these powers are briefly concluded,
the explanation can be so:

The power of judicial review is the founding
stone of the Union as it is based on the “rule of
law”.The next one, named as remedial power is
about liability of Union for illegal action. The
last power about adjudicating between parties
is differentiated as direct and indirect actions.
Direct action starts directly in ECJ, indirect ac-
tion starts in national court and involves ECJ
only in an indirect way. All the issues about
judicial powers are regulated in the TFEU and
Statute of CJEU. (8)

Now the powers of the ECJ can be analyzed
in shadow of each of the proceedings before
the Court. The basis for answer to the ques-
tions, including who against whom on which
basis can claim, can be found in the TFEU.
Let’s analyze the competences of Court within
these actions.

1) Infringement procedure, the aim of
which is about enforcing European Union law
is stated in the Article 258 of the TFEU:

“If the Commission considers that a Mem-
ber State has failed to fulfil an obligation under
the Treaties, it shall deliver a reasoned opinion
on the matter after giving the State concerned
the opportunity to submit its observations.

If the State concerned does not comply with
the opinion within the period laid down by the
Commission, the latter may bring the matter
before the Court of Justice of the European
Union.” (3)

So this action is against the Member State
when the “guardian of Treaties”- European
Commission has any such consideration. Here
the action should be well founded, there are
to be enough grounds to believe failing of the
state to fulfill obligation of complying with EU
law. Within the consistent breaching treatment,
the Member State can create basis for a fine.(7)

2) Action for annulment, is aimed at pre-
venting EU acts which violate EU Treaties. This
is one of the basic and strong competences of
the Court. Through this procedure the judicia-
ry can influence, or even disturb the existing
legal acts. This is a ground enlarging the pow-
ers of the ECJ. Annulling procedure is men-
tioned in the Article 263 of the TFEU, where
the subjects, grounds, time limit are expressed.
These questions are step-by-step explained in
an easy way by Schiitze. On the wording of the
mentioned article of the TFEU, the action for
annulment may be brought against:

-all legal acts;

-acts adopted by the Council, Commission,
European Central Bank, European Parliament
and European Council where these acts are in-
tended to produce legal effects vis-a-vis third
parties;

-acts adopted by European bodies, offices or
organisations where these acts are intended to
produce legal effects vis-a-vis third parties;

-measures adopted by the Board of Gover-
nors or the Board of Directors of the European
Investment Bank (under certain conditions of
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Article 271).

In addition, Article 263 of the Treaty
on the Functioning of the EU excludes rec-
ommendations and opinions from the scope
of the CJEU’s jurisdiction. It means that the
non-binding acts are not subject to judicial re-
view.

In the Paragraph 2 the question of, “why
there can be judicial review of the Union act?”,
is anwered. Once an action for annulment has
been referred to the Court of Justice, it shall
assess whether the act conforms to EU law. It
may then annul the act based on the grounds
of:

Lack of competence; infringement of an es-
sential procedural requirement; infringement
of the Treaties or of any rule of law relating
to their application; or misuse of powers. (8)

The next question is about who may ask
for judicial review. Article 263 of the TFEU
distinguishes several categories of plaintiffs.
There are preferential plaintiffs including
Member States, the Commission, the Europe-
an Parliament and the Council. These plain-
tiffs are ‘preferential’ in the sense that they
may bring an action for annulment before the
CJEU without having to demonstrate any in-
terest in taking action. Individuals may also
refer an action to the CJEU as non-preferential
plaintiffs. In contrast to preferential plaintiffs,
they must demonstrate an interest in taking
action in order to request the annulment of a
European act. Thus, the contested act must be
addressed to the plaintiff or must concern him
or her directly and individually.

There are additional subjects who are able
to apply on the certainly defined grounds with
specific actions. The Court of Auditors, the
European Central Bank and the Committee
of the Regions may bring actions against Eu-
ropean acts which, in their view, undermine
their prerogatives. In addition, the Board of
Directors of the European Investment Bank
may contest measures adopted by the Board
of Governors of the Bank. Lastly, the Treaty
of Lisbon has created a new type of action:
national parliaments and the Committee of the
Regions may henceforth bring actions for an-
nulment against acts which they consider to
be contrary to the principle of subsidiarity. Fi-
nally,when question is answered, as: Plaintiffs
have a period of two months in which to bring
an action for annulment. (8)

3) Action for failure to act, in stated in the Ar-
ticle 265 of the TFEU. It is aimed at ensuring
that EU takes action in the example of Union
institutions making decisions. The Treaty re-
quires the European Parliament, the Council
and the Commission to make certain decisions
under certain circumstances. If they fail to do
so, the Member States, the other EU institu-
tions and (under certain conditions) individu-
als or companies can lodge a complaint with
the Court so as to have this violation officially
recorded. (4)

4)  Action for damages, is about sanction-
ing EU institutions for their action or inaction
which

has resulted in damage to physical or legal
persons. (7)This action procedure is stated in
the Article 268 of the TFEU. It is for returning
the amount of the damage as compensation.

5) Preliminary rulings procedure, being
among the most used tools before the Court
has its special nature. The aim for employing
this type of proceedings is about ensuring the
proper interpretation and application of the
Union law in the member states of EU. Prelim-
inary references are not appeals, they are dis-
cretionary acts of member statesseeking help
for interpretation. This procedure is open to
all Member States’ national judges.Under this
procedure from Article 267 of the TFEU; the
Court of Justice of the European Union shall
have jurisdiction to give preliminary rulings
concerning:

(a) the interpretation of the Treaties;

(b) the validity and interpretation of acts of
the institutions, bodies, offices or agencies of
the Union. (3)

Preliminary ruling procedure is one of the
two types of indirect review of the Court. The
other one is the plea of illegality concerned in
Article 277 of the TFEU. When the Court gives
preliminary ruling in response to asking, the
preliminary ruling will be binding. They are
not binding on parties of national dispute,but
on the national court that applied. It is binding
not only on the national court on whose initia-
tive the reference for a preliminary ruling was
made, but also on all of the national courts of
the Member States (de facto). It will be effec-
tive from time of ruling (ex munc). (8)

Through the years followed by introducing
indirect review and namely, preliminary rul-
ings, the situation has changed. Indirect ju-
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dicial review has become favoured option of
the Court. The reasons why the Court has pre-
ferred indirect review under Article 267 over
direct review under Article 263 of TFEU are:

-Indirect challenge can be brought against
any Union act-even those of non-binding na-
ture.

-Indirect challenge can be brought on any
grounds-even other than mentioned in Article
263.

-They can be launched by anyone-without re-
gard to ‘direct and individual concern’.

-They can be brought almost any time- with-
out limit of two months.(8)

The transformation of the preliminary ruling
system extended the obligations of member
states, the precision of EU law and the use of
third parties in solving disputes, thus signifi-
cant legalization of EU law. (1) This type of
proceedings stands firmly in emphasizing legal
principles or doctrines for Member states all
over the Union. Binding legal source is the case
law included in both preliminary rulings and
other judgements, for there is no sense in refer-
ring to ECJ every question of interpretation of
EU law, when the question raised has already
been answered in a ruling given in other proce-
dure.(5) This will ease the work of the Court,
as the preliminary rulings bind the other mem-
ber states too. Through preliminary rulings we
have witnessed the landmark decisions of the
Court, including the ones mentioned, that has
enormous influence in the relations occuring
among all the subjects. They have formulated
the law and different policy areas in the Union,
also strengthen the existing guidelines.

So, the main actions before Court are men-
tioned above. Whereas these cases concern im-
plications of the compliance and application of
the principles by the Court, the principles of
conferral, subsidiarity and proportionality are
also strong bases. The tests in review of the
cases help to define the objectivity and, thus
let it correctly apply the Union law. The Court
acts in judicial sphere, but has gained impor-
tance in defining policy guidelines or influenc-
ing to the law making. This issue is now debat-
ed more among lawyers, while interpretation
of Union law falls solely within its powers. As
a conclusion, evidently, the Court of the Union
can not be simple a court or alike national con-
stitutional courts, while it leads the judicial,

political development and helps enhancement
of EU law.
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ABSTRACT:

The current article deals with the European
Certificate of Succession, which is considered
by experts as one of the main novelties intro-
duced by Regulation (EU) No 650/2012. The
article takes a look The European Certificate
of Succession (ECS),its explanation, creation,
purpose and contents.

Agar sdzlor: Avropa xiisusi hiiququ, vorasalik
hiiququ, avropa vorasolik sertifikati, 650/2012
saylt Nizamnamo, voraso, vasiyyat izra voraso,
ganun iizra vorasa, amlak, fordi aktivlor.

Xilasa:

Bu mogqgalo ekspertlor torofinden qabul
edilon Avropa Varasoalik Sertifikati ilo baglidir
(650/2012-ci il tarixli Qorar). Mogalodo Av-
ropa Soadot Sertifikatt (ECS), onun izahi,
yaradilmasi, maqsodi vo mozmunu nozardon
kegirilir.

KntoueBblie (1 (0): R EBpomneiickoe
4acTHOE€ IpaBO, 3aKOH O HAacJeJIO0BaHUH,
EBpomneiickuii cepTudukat o mpaBornpeeMcTBe,
[Tocranosnenue (EC) Ne 650/2012, HacneHUK,

HaCJICAHHUK, HaCJICAHHUK, I/IMYIJ_ICCTBO,
I/IHI[I/IBI/II[yaJII:HBIe AKTHUBBHI, TpaHCFpaHI/I‘IHaH
HpeeMCTBeHHO CThb.

Pesome:
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OTta cTaTbsl OTHOCUTCSA K €BPONEHCKOMY
ceptuukary o mpaBONPEEMCTBE, KOTOPBIH
CUMTAETCS HKCIEPTaMU OJHHM U3 TJIaBHBIX
HOBILIECTB, BBOJUMBIX €BPONIEHCKUMHU TPaBaMH.
Cratpst 3aTparuBaeT TEMBI €BPOIEHCKOIO
IIPaBOIIPEEMCTBA, €r0 ONPEAEIEHNUE, CO31aHUE,
LEJIb U COJEpIKAHUE.

1. Introduction

The European Certificate of Succession
(ECS) is considered by experts as one of the
main novelties introduced by ‘Regulation (EU)
No 650/2012 of the European Parliament and
of the Council, of 4 July 2012, on jurisdiction,
applicable law, recognition and enforcement of
decisions and acceptance and enforcement of
authentic instruments in matters of succession
and on the creation of a European Certificate
of Succession (ECS)’, published in the Offi-
cial Journal of the European Union of 27 July
2012, which entered into force on 16 August
2012, and which applies — at it is well known —
to all successions opened starting on 17 August
2015.

The creation of the Certificate and the rules
governing it are provided for by the provisions
of the above-mentioned Regulation (Articles
62 to 73). Such provisions do not have the
same nature as Private International Law ones
— aiming at resolving conflicts of different na-
tional laws in transnational contexts — but they
are, rather, Uniform Substantive Law provi-
sions, in that an instrument has been created
in all the Countries where the EU Regulation
is in force, allowing the heirs, legatees, exec-
utors of the will or administrators of the estate
to demonstrate easily their status and/or rights
and powers in another Member State.

The usefulness of a standard instrument is
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obvious, given the considerable increase in
cross-border successions, which is due to mul-
tiple factors, including the increasing number
of people who move easily throughout the bor-
derless European Union, thus also leading to
an increasing number of unions of nationals
from different Member States, often entailing
the acquisition of estate throughout the Euro-
pean Union territory. Therefore, the Europe-
an Certificate of Succession was introduced,
‘in order for a succession with cross-border
implications within the Union to be settleds-
moothly, speedilyand efficiently’.

Unlike the International Private Law in the
European Union Law the European Certificate
of Succession (ECS) was created as a new and
independent evidentiary instrument, attesting
the status as heir, as well as the other statuses
provided for by the relevant succession rules
and regulations.

The Regulation (Articles 71 and 73), pro-
vides for the rules and procedures specifical-
ly pertaining to the rectification for a clerical
error, the modification, the withdrawal, or the
suspension of the effects of the ECS. It is worth
highlighting the possibility to lodge a chal-
lenge before the judicial authority in the Mem-
ber State of the issuing authority, pursuant to
Article 72 of the Regulation. Notwithstanding
the provisions of Article 72 envisaging the
lodging of any challenge ‘in accordance with
the law of the Member State of the issuing au-
thority’, paragraph (2) also envisages the pos-
sible outcomes of said challenge.

All the above allows defining the ESC as an
instrument suigeneris, with special,unique,
and independent features and effects,issued by
an authority — to bedesignated by each Mem-
ber State — in accordance with the relevant
provisions ofthe Regulation and of the relating
Implementing Regulation.

Pursuant to Article 62(1) of the EU Regu-
lation, the ECS is ‘issued for use in anoth-
er Member State’,in addition to, pursuant to
paragraph(3), ‘once issued for use in another
Member State’ it shall also produce its effects
in the Member State whose authorities issued
it.

For this reason, the need for a cross-border
element in the succession is obvious. Howev-
er, commentators of the ECS have wondered
whether that should be an objective and prov-
en feature of the succession (that is, whether

the existence of any possession or rights in the
territory of a different State should be proven
a priori) or, rather, it may be enough to prove
the need for the applicant to invoke his status
or to exercise his rights as heir, legatee, and/or
his powers as executor of will or administrator
of the estate in another Member State, with no
need to predetermine whether there actually is
any possession in the territory of said State?
Given the literal meaning of this provision —
which should be read together with Article
63 of the Regulation defining the purposes of
the ECS, which include not only the attribu-
tion of the estate assets (paragraph (2)(b), but
also, and probably most importantly, proving
the apphcant s status, rights and powers (para-
graph (2)(a) and (c)) — it may be sufficient for
the applicant to prove the issuing authority his
need to use the Certificate in another State, in-
cluding to ask for information about any debts
or receivables of the deceased, or to investi-
gate the estate or the existence of any heir or
legatees (for executors of wills). There are no
private provisions establishing how the appli-
cant should prove the international nature of
the succession. It will be up to the authority
to examine, on a case-by-case basis, the docu-
ments produced and the information submitted
in the application, in order to form an opinion.
Except, no penalties are envisaged should an
ECS be issued without any element of transna-
tionality being there, or should such elements
indicated in the documents submitted actual-
ly turn out not to exist. In such circumstances,
the Certificate issued shall — in the best-case
scenario— be deemed null and void, thus being
incapable to produce any effect vis-a-vis third
parties.

2. The creation of the Certificate and its
use

Pursuant to Article 62(3), once issued for use
in another Member State, the ECS shall also
produce its effects in the Member State whose
authorities issued it. This provision may be
particularly relevant, but may also cause some
interpretation problems. First of all, there
seems to be no doubt that an ECS requested
by an heir for use in another Member State
where the deceased hold, for instance, a bank
account, may also be used within the Country
where it was issued to invoke his status as an
heir, thus becoming, for the person concerned,
a viable instrument to be attributed assets or
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to prove his rights, without having to rely on
internal instruments that, at times, are quite
complex to obtain. But such cases appear to
be quite anomalous, as the heir of a deceased
person who owned assets in another Member
State shall be entitled to also use the ECS in
the Country of issuance, while any heir of a
deceased person who had no assets or rights
outside the national territory shall not have
such option.

Moreover, the fact that the ECS is not man-
datory may create situations in which it may
coexist with a different internal certificate is-
sued under national law. For instance, an heir
could request a document issued under domes-
tic law (such as, for example, a notarised docu-
ment in France), before becoming aware of the
transnational nature of the succession, and he
may subsequently request a European Certifi-
cate of Succession, after becoming aware that
there are some assets forming part of the estate
that are located in another Member State.

In such instances, when the two aforemen-
tioned documents carry the same information,
no major problem arises and the heir may use
both of them. However, should new facts be-
come known (such as the existence of a previ-
ously unknown will), the two documents might
differ. When this happens, there are no provi-
sions resolving the conflict. Any third party
who might interact with the heir shall rely on
the document he is submitted. The only option
envisaged is the possibility to challenge the
decision made by the issuing authority (Re-
dress procedure, Article 72 of the Regulation).
Should the Certificate be confirmed, it should
prevail, although the aforesaid third party may
still ignore its existence.

Lastly, it is also worth mentioning the pos-
sibility to use the Certificate in a Country the
ECS does not apply to. In fact, an heir who
has obtained an ECS for use in a Member State
may also submit it to the authority of a Coun-
try the EU Regulation under consideration
does not apply to. In that event, the effects of
the Certificate shall depend on the domestic
laws of that Country, which may even attribute
some effects to the ECS, considering the pow-
ers attributed to the relevant issuing authority,
on a case-by-case basis.

3. The purpose of the Certificate

Pursuant to Article 63 of the EU Regulation,

_Tgal

The European Certificate of Succession is in-
tended for exclusive use by:

- Heirs, legatees having direct rights in the
succession,

- Executors of wills;

- Administrators of the estate;

It is an imperative list, and Article 65 of the
Regulation also ascertains who is entitled to
submit an application for a Certificate. As
many have pointed out, creditors of the de-
ceased are not in the list of persons who can
submit said application, nor are other persons
having entered into any contract with the de-
ceased but not meeting any of the requirements
detailed in the list (including, for instance, any
bank that, being a debtor in that it holds the
money deposited by the deceased, may intend
to apply for a Certificate). The list of the per-
sons entitled to use the Certificate referred to
in Article 63(1) is shorter than the list of per-
sons who may, later on, request its rectifica-
tion, change, or withdrawal (Article 71, ‘any
person demonstrating a legitimate interest’),
which shows the express intention of the Eu-
ropean legislator to specify who they are and
minimise their number.

However, a comprehensive analysis of the
relevant provisions does not allow identifying
the need for the applicant that intends to use
the Certificate to demonstrate that there are al-
ready existing conflicts with any third party,
requiring him to prove his status with reference
to the estate. Actually, he shall only need to
explain (and prove, by producing the relevant
documents when submitting the application)
his need to prove his status in his relations with
any third parties (such as, for instance, banks
or tax authorities), including to obtain infor-
mation on any assets or rights. However, as it
has already been pointed out, he should need
to use the Certificate in another Member State.
Evidence of his status for the purposes of using
the Certificate and showing the cross-border
nature of the succession under consideration
does not necessarily need to be a special one,
as the applicant is simply required to attest his
status by producing own statements and basic
reliable documents, which shall be verified by
the issuing authority.

Moreover, any person having only indirect
rights in the succession shall not be entitled
to submit an application. This includes, for
instance, possible alternative heirs appointed
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when the first persons having title to inherit,
the heir’s heirs, any heir subject to a condition
precedent, etc. waive the succession. Such
persons may only submit an application for an
ECS when they acquire any of the statuses or
qualifications referred to in Article 63, under
the law applicable to the succession. In the
event of any conflict relating the applicant’s
status and, hence, should the applicant’s po-
sition vis-a-vis the estate be questioned (for
instance, including, for issues concerning the
law applicable to the succession and the subse-
quent identification of the heirs and legatees),
Article 67(1)(a) of the EU Regulation shall ap-
ply. Therefore, the issuing authority shall not
issue a Certificate, because the elements to be
attested are being challenged.

Pursuant to Article 63(2), the Certificate
may be used, especially, to demonstrate one or
more of the following:

a) The status and/or the rights of each heir
or, as the case may be, each legatee mentioned
in the Certificate and their respective shares of
the estate;

b) The attribution of a specific asset or spe-
cific assets forming part of the estate to the
heir(s) or, as the case may be, the legatee(s)
mentioned in the Certificate;

¢) The powers of the person mentioned in the
Certificate to execute the will or administer
the estate.

This is an illustrative list, which is useful
to explain the uses of the Certificate and to
clarify its purposes, but it is not exhaustive
or mandatory. Actually, the ECS may also be
used for purposes other than those referred to
in Article 63, such as simple searches relating
to assets and rights, needs relating to a court
case, or the search for additional heirs. The list
provided for in the Regulation is actually quite
broadly worded and, in fact, the definitions
provided essentially cover any situation in
which it may be useful to use the Certificate.
Such situations include the search for assets or
information, which heirs have the powers to
carry out (thus being included in the purposes
referred to in Article 63(2)(a); similarly, the
heirs also have the powers to appear in a court
case, and those powers and status may also
be attributed by the law applicable to the suc-
cession to an administrator of the estate (thus
falling under the provisions of sub-paragraph
(c)). Article 63 also provides for ‘the attribu-

tion of a specific asset or specific assets form-
ing part of the estate to the heir(s) or, as the
case may be, the legatee(s)’. This is one of the
provisions clarifying that it is possible for a
Certificate to simply attest some individual as-
pects, without necessarily covering the entire
succession. Among the stated above ‘individu-
al assets’ are also rights of claim or contractual
positions making the objects of specific attri-
bution or taken over by the heirs (including,
for instance, a preliminary purchase agreement
or a company contract).

Article 63 does not regulate the effects of the
Certificate and the legal consequences of its
use; they are expressly regulated and provided
for by Article 69 of the Regulation, which shall
be dealt with later on.

4.  The contents of the European Certifi-
cate of Succession (Article 68)

At the end of the application examination
and verification prodecure laid down in Arti-
cle66, the issuing authority of each Member
State shall issue the Certificate without delay
(with the exception reffered to in Article 67).

Article 68 of the Regulation specifies the in-
formation to be contained in the Certificate,
and openly provides for such information to be
included ‘to the extent required for the purpose
for which it is issued’. This provision — which
confirms the possibility to issue a partial ECS
not including all the information listed in Arti-
cle 68 and in the Form19 — is a consequence of
the provisions of Article 65, under which the
certifying authority shall certify the elements
that Applicant wants certified.

Part of the aforementioned information is to
be mandatorily included in any Certificate, and
lacking it, the Certificate would be unusable.
The following information is mandatory: (a)
The name and address of the issuing authority;

(b) The reference number of the file;

(c¢) The elements on the basis of which the
issuing authority considers itself competent to
issue the Certificate;

(d) The date of issue;

(e) Details concerning the applicant (whose
status and rights referred to in Article 63 shall
be inferred from the Application and, in any
case, from the Certificate as a whole);

(f) Details concerning the deceased;

(1) The law applicable to the succession and
the elements on the basis of which that law has
been determined;
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(j) Information as to whether the succession
is testate or intestate

The aforementioned information — which is
to be deemed essential considering the Cer-
tificate’s intended function and use — is also
expressly indicated as being mandatory in the
Form (sections 1, 2, 3,4, 5, 6, 7 and 8) as it is
marked by a star sign.

As it is well known, determining the law
applicable to the succession may not be easy.
As a matter of fact, in some cross-border sit-
uations, it may be practically very complex to
determine the real ‘habitual residence’ of the
deceased in accordance to the Regulation

The authority shall specify what elements al-
lowed establishing that a given law is the one
applicable to the succession under consider-
ation, with such determination not acquiring in
any case the res judicata status, as the Certif-
icate’s effects do not include those of a court
decision. Actually, the effects of the ECS are
detailed in the Regulation, which also provides
for the possibility to challenge the authority’s
decisions (pursuant to Articles 71, 72 and 73 of
the Regulation).

Depending on the Application and on the pur-
pose of the Certificate, the latter may include
additional optional (variable) information:

(g) Details concerning the beneficiaries;

(h) Information concerning ant contract en-
tered into by the deceased, or the matrimonial
property regime or equivalent property regime
of the deceased;

(k) Information concerning the nature of the
acceptance or waiver of the succession;

(1) and (m) the share for each heir and/or the
list of rights and/or assets for any given heir
and any given legatee;

(n) Any restrictions on the rights of the heir(s)
and legatee(s);

(0) The powers of the executor of the will
and/or the administrator of the estate;
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ABSTRACT:

The current article deals with the concepts
and definitions of the information society. The
article considers the concept and formation of
the information society. The main features of
the information society are identified and stud-
ied. The role of the state in the formation of the
information society is also considered.

Acar sozlor: informasiya comiyyati, post-
sonaye comiyyati, informasiyalasdirma, infor-
masiya texnologiyalari, ictimai informasiya,
IKT, informasiya siyasati.

Annotasiya:

Bu moqalads informasiya comiyyatinin kon-
sepsiyalar1 vo anlayislari nozordon kegirilir.
Magalado informasiya comiyystinin konsep-
siyasi vo formalasmasi nozordon kegirilir. In-
formasiya comiyyotinin osas xiisusiyyatlori
mioyyonlogdirilib vo  dyronilir. Informasiya
comiyyatinin formalasmasinda ddvlatin rolu
da nozoro alinir.

KiroueBsie cJoBa: nH(popManoHHOE
o0IIecTBO, MOCTHUHAYCTpPUAIbHOE OOILECTBO,
nH(popMarusanus, uH(popManOHHbIE

TEXHOJIOTUH, OOLIeCTBEHHass HHpOpMAIUU 4,
UKT, undopmannonHas moauTHka.

AHHOTAUA:

HacTosimas ctarbsi3aTparuBaeT HOHATHUS
U ompeaeneHuss HHOPMAITMOHHOTO O0IIeCTBa.
B cratee paccmaTpuBaeTcs — KOHIETIUS
" dopmupoBaHue UH(OpPMALIMOHHOTO
obmecTBa. OnpenesieHbl U U3y4eHbl OCHOBHBIE
ocoOeHHOCTH WH(OPMAIMOHHOTO OOIIeCTBA.
PaccmarpuBaeTcs Takke poiib TOCyAapCcTBa B
dbopMupoBaHu MHHOPMAITMOHHOTO O0IIECTBA.

Information society-the concept of a post-in-
dustrial society; a new historical phase of the
development of civilization, in which the main
products of production are information and
knowledge.

The concept of the information society
is a kind of theory of post-industrial society,
based on Z. Brzezinski, E. Toffler and other
Western futurologists. Thus, the information
society is, first of all, a sociological and futur-
ological concept, which believes that the main
factor of social development is the production
and use of scientific, technical and other infor-
mation (1).

“Post-industrial society,” Z. Brzezinski
asserts, becomes a technotronic society-a soci-
ety that, in cultural, psychological, social and
economic relations, is formed under the influ-
ence of technology and electronics, especially
developed in the field of computers and com-
munications. “The technocratism of the devel-
opment of our civilization influences the nature
of the perception of reality by the individual,
it destroys the traditional ties within the fami-
ly and between generations; social life, despite
the growing trends towards global integration,
is increasingly fragmented (3). It is this par-
adox, according to Z. Brzezinski, contributes
to the collapse of the old foundations for the
community of people and forms a new global
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vision of the world.

Considering social development as a
“change of stages”, supporters of the theory of
the information society associate its formation
with the dominance of the “fourth”, informa-
tion sector of the economy that follows agri-
culture, industry and economy of services. It
is argued that capital and labor as the basis of
an industrial society give way to information
and knowledge in the information society. The
revolutionary effect of information technology
leads to the fact that in the information society
classes are replaced by socially undifferentiat-
ed “information communities” (1).

The authors of the concept of “informa-
tion (post-industrial) society” never came to a
common opinion about what is primary - the
spiritual or material sphere. For example, K.
Jaspers and E. Toffler considered the moment
of the new “wave” the changed existence of
man and his environment. M. McLuhan paid
more attention to the media and counted the
starting point of Gutenberg’s printing. “Only
in the conditions of the mass distribution of
printed words, private entrepreneurship, and
the democratization of society on the basis
of suffrage, are possible, since it is the word
printed, not oral and not even written, that the
initial element is formed, and the central agent
of such a social system is an atomized, indi-
viduality (2).

However, with the diversity of views
of different authors on the course of historical
development, they all note that:

1) History is divided into three main glob-
al stages, which can be conditionally called
“agricultural”, “industrial” and “postindustri-
al”;

2) The distinction between the stages is
based on the production relations or the in-
teraction of man with nature (through tools,
through machinery or technology, through in-
formation);

3) The transition to the next stage is car-
ried out through a scientific and technological
revolution, during which the habitat changes,
which, in turn, leads to transformations in the
minds of people;

4)  The final historical stage, which, ac-
cording to some philosophers, has already
come and, in the opinion of others, comes in
the near future, is the “information society”,
and for culture the post-modern era is coming.
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Unfortunately, the authors of the con-
cepts of the “information society” (with the
exception, perhaps, of Toffler) did not give
enough space to consider the question of what
consequences its offensive will bring for the
cultural life of mankind. A.I. Rakitovdivided
the process of formation of the information
society into five stages (information revolu-
tions):

I.  The first is the spread of the language.
II.  The second is the appearance of writ-

ing.
III. The third is mass printing.
IV. The fourth - the information revolution

- consists in the use of electrical communica-
tion (telephone, telegraph, radio and televi-
sion), which immediately grows into the fifth.

V.  The fifth stage is distinguished by the
use of computers, the use of databases, local
and global computer networks. At this stage,
technological changes accompanying informa-
tion revolutions are integrated. In this connec-
tion A.I. Rakitov emphasizes that in the near
future this will have a huge impact on all civ-
ilizational and cultural processes on a global
scale. J.-F. Lyotard believes that “as society
enters an era that is called post-industrial, and
culture - in the era of postmodernity, the status
of knowledge changes - knowledge is already
and will be the most important, and perhaps
the most significant, stake in world rivalry for
power “.

The distinctive features of the informa-
tion society are:

"1 increase the role of information and
knowledge in the life of society;

"1 an increase in the share of information
communications, products and services in the
gross domestic product;

"1 creation of a global information space
that provides:

"1 effective informational interaction of
people, their access to world information re-
sources and

"1 satisfaction of their needs in informa-
tion products and services.

Criteria for the transition of society to
the postindustrial and information stages of its
development (according to IV Sokolova): so-
cio-economic (employment criteria of the pop-
ulation); technical; space (4).

The socio-economic criterion is esti-
mated by the percentage of the population en-
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gaged in the service sector: if in a society more
than 50% of the population is employed in the
service sector, there has come a post-industrial
phase of its development; if in a society more
than 50% of the population is engaged in the
field of information and intellectual services,
the society becomes informational.

By this criterion, the United States en-
tered the post-industrial period of its develop-
ment in 1956-1960. (California - “Silicon or
Silicon Valley” - overcame this boundary in
1910), and the information society of the Unit-
ed States became in 1974.

Technical criterion assesses informa-
tion weapons.

The early phase of informatization of
society occurs when the specific information
armament is reached, which corresponds to the
deployment of a sufficiently reliable long-dis-
tance telephone network. The concluding
phase corresponds to the achievement of prob-
lem-free satisfaction of any information needs
of each person at any time of the day and in
any point of space (5).

The space criterion makes it possible
to note the possibilities of real observation of
mankind from outer space, since informatiza-
tion has led to the fact that the radio emission
levels of the Sun and the Earth have become
closer in certain parts of the radio range.

Additional criteria of the transition of
society to the information stage of its develop-
ment: a society is considered informational if:
any individual, group of persons or organiza-
tion anywhere in the country and at any time
can receive any information and knowledge
necessary for their vital activity for a fee or free
of charge on the basis of automated access; in
society, modern information technology is pro-
duced and available to any individual, group or
organization; there are developed infrastruc-
tures that ensure the creation of national infor-
mation resources in a volume corresponding to
ever-accelerating scientific, technological and
socio-historical progress; there is a process of
accelerated automation and robotization of all
spheres and branches of production and man-
agement; there are radical changes in social
structures, as a result of which there is an ex-
pansion of the scope of information activities
and services (6).

The information society differs from a
society dominated by traditional industry and

services by the fact that information, knowl-
edge, information services, and all industries
related to their production (telecommunica-
tions, computer, television) are growing at a
faster pace, are a source of new jobs. That is,
the information industry dominates in econom-
ic development.

There is no single definition of the in-
formation industry. However, developed coun-
tries have accumulated certain experience in
the statistical measurement of the information
industry. For example, in Canada, a new clas-
sification is proposed in the section “Infor-
mation Technology and Telecommunications”
(ITT), which combines telecommunications,
mass broadcasting and computer services (7).

Regardless of the statistics, it is clear
that the dynamism of technological moderniza-
tion of modern society poses two main ques-
tions for society: Will people be able to adapt
to change? Will new technologies generate a
new differentiation of society?

The most significant threat of the tran-
sition period to the information society is the
division of people into those who have infor-
mation, who are able to handle information
technologies, and who do not possess such
skills. If new information technologies remain
at the disposal of a small social group, the
stratification of society is inevitable.

Despite the dangers of information
technology: expand the rights of citizens by
providing instant access to a variety of infor-
mation; increase the ability of people to par-
ticipate in the political decision-making pro-
cess and monitor the actions of governments;
provide an opportunity to actively produce in-
formation, and not just to consume it; provide
means of protecting privacy and anonymity of
personal messages and communications (8).

The development of information tech-
nology affects all aspects of society: the econ-
omy; politics, science, culture, education.
However, the most important impact is on civil
society and public administration. The poten-
tial for citizens to directly influence govern-
ments raises the question of transforming ex-
isting democratic structures. With the help of
new communication technologies, it becomes
possible to implement “referendum democracy
implemented through a referendum. Referen-
dum (from the Latin referendum - what should
be reported) or plebiscite - in state law, the
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adoption by the electoral body of a decision
on constitutional, legislative or other domestic
and foreign policy issues. “

On the other hand, the infiltration of in-
formation technology into the privacy of peo-
ple can threaten the privacy of citizens. The
price for convenience, the speed of transmis-
sion and receiving 1nformat10n a variety of in-
formation services - a person must constantly
report personal information to other informa-
tion systems - the loss of anonymity (9).

In connection with the special sensitiv-
ity to the collection of personal information in
the documents of the European Community,
the following recommendations are proposed:
collection and storage of the identifiable infor-
mation should be minimal; the decision to open
or close information must be left to the people
themselves; when designing information sys-
tems, it is necessary to take into account the
need to protect personal information; citizens
should have access to the latest technologies to
protect their privacy; protection of personal in-
formation and personal life should become the
central point of the policy ensuring the right to
anonymity of citizens in information systems.

Intensive introduction of information
technologies in state bodies enables: bring
them closer to citizens, improve and expand
services to the public; increase internal effi-
ciency and reduce costs for the public sector;
to stimulate the creation of new information
equipment, products and services by the pri-
vate sector through an adequate state policy.

The following principles should be ap-
plied to access to public information: informa-
tion should be open to all; basic information
should be free of charge. Reasonable price
should be assigned if additional processing is
required, bearing in mind the cost of prepar-
ing and transmitting information, plus a small
profit; continuity: information must be pro-
vided continuously, and should be of the same
quality.

As a rule, the reason for failures in
the implementation of projects for introduc-
ing information technologies both at the level
of enterprises and the state is the inability to
combine technological innovations with orga-
nizational innovations.

The rapid development of ICT, the
convergence of computer systems, communi-
cations of various types, the entertainment in-
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dustry, consumer electronics industries lead to
the need to revise the notion of the information
industry, its role and place in society. Many
countries are now adopting new laws, restruc-
ture the activities of state bodies responsible
for the formation and conduct of information
and telecommunications policies (7).

State information policy is the regulat-
ing activity of state bodies aimed at the devel-
opment of the information sphere of the society,
which encompasses not only telecommunica-
tions, information systems or mass media, but
the whole set of industries and relations relat-
ed to the creation, storage, processing, demon-
stration, transmission of information in all its
types - business, entertainment, scientific and
educational, news, etc.

Such an extensive interpretation of the
information policy seems to be justified today,
as the digitalization of information and the
latest telecommunications and computer tech-
nologies are intensively blurring the barriers
between the various sectors of the information
industry.

Comprehensive consideration of the
processes taking place in the information
sphere of society, modern methods of its state
regulation is very important. The existing at-
tempts to write the concepts of the informa-
tion space only partially solve the problem,
since the space itself is formed not so much
by the state as by the market and new com-
mercial structures. Analysis of foreign practice
of regulating the information sphere of soci-
ety allows us to identify a number of areas,
including: encouraging competition, combat-
ing monopolism (control over the concentra-
tion of property in the media, issuing permits
for mergers, solutions for the disintegration of
large monopoly companies); ensuring the right
and technical opportunities for access to infor-
mation and information resources for the entire
population; observance of freedom of speech;
protection of interests of national minorities,
the younger generation in the information
sphere; protection of the national cultural her-
itage, language, opposition to cultural expan-
sion of other countries; ensuring information
security; protection of intellectual property,
combating piracy; the fight against computer
and high-tech crimes; control over the use of
information and telecommunications technolo-
gies in public institutions; censorship in global
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computer networks (9).

The most significant trends in the for-
eign information industry in recent years in-
clude the revision of the previously established
rules for its regulation: the deregulation of the
telecommunications market, which allows
cable, telephone, cellular, satellite and other
companies to compete in each other’s markets;
weakening control over the concentration of
property in various media. As a result, both
vertical and horizontal integration of informa-
tion markets and the means of its transmission
takes place.

The development of the information in-
dustry and new information relations is large-
ly stimulated by world processes in this area
- the deregulation of the telecommunications
market, the privatization of state-owned tele-
com operators, the creation of new informa-
tion conglomerates that include both informa-
tion delivery (cable and telephone networks,
satellites, computer systems, etc.), as well as
content producers - television and film studios,
publishing houses, news agencies (4).

At the moment, there is a wave of merg-
ers of the world’s largest information compa-
nies into large associations that will monitor
the market for the creation and dissemination
of mass information in the next century. These
transformations are the response of leading in-
formation companies to the opportunities cre-
ated by new technologies and changes in the
regulation system of the information industry.

The persistence of competition, the
fight against the monopoly of individual pro-
ducers or firms providing services is the cor-
nerstone of state regulation. In the field of
telecommunications, associations of various
companies at the national and interstate levels
occur necessarily with the permission of the
relevant authorities, in the United States it is
the Federal Communications Commission and
the Ministry of Justice that determine whether
the merger of two or more companies will lead
to the emergence of a monopoly that will elim-
inate competition and, as a consequence, with
In the course of time, it will reduce the quality
and variety of services provided to the busi-
ness world and the population, leading to high-
er prices. All major American companies, such
as AT & T, Microsoft, IBM, television compa-
nies that are currently looking for partners in
their own and foreign markets, are under the

scrutiny of these bodies (5).

We can draw the following conclusions:

Information society is one of the theo-
retical models used to describe a qualitatively
new stage of social development, in which de-
veloped countries entered with the beginning
of the information and computer revolution.
The technological basis of the society is not
industrial, but information and telecommuni-
cation technologies.

Information society is a society in
which:

1. Information becomes the main eco-
nomic resource, and the information sector
takes the first place in terms of the rate of de-
velopment, the number of employees, the share
of investment, the share of GDP. ITTs are be-
coming the main means of increasing produc-
tion efficiency, strengthening competitiveness
in both the domestic and global markets.

2. There is a developed infrastructure
that ensures the creation of sufficient informa-
tion resources. This is primarily a system of
education and science. There is a redistribution
of resources in favor of science and education.
In the US, the so-called accumulated human
capital is three times larger than the assets of
all US corporations. The main form of owner-
ship is intellectual property. In the competition
for the world championship there is a new fac-
tor - the level of development of information
infrastructure and industry.

3. Information becomes the subject of
mass consumption. Information society pro-
vides any individual with access to any source
of information. This is guaranteed by law (mil-
itary and state secrets are also determined by
law) and technical capabilities. There are new
criteria for assessing the level of development
of society - the number of computers, the num-
ber of connections to the Internet, the number
of mobile and fixed phones, etc. The legal ba-
sis of the information society is being devel-
oped.

4. A unified integrated information sys-
tem is formed on the basis of technological con-
vergence (the merger of telecommunications,
computer-electronic, audio-visual equipment).
Unified national information systems are being
created (in the USA - in the 1980s, in Western
Europe - in the 1990s).

5. The information society is formed as
a global one. It includes: world “information
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economy”’; a unified world information space;
global information infrastructure; forming the
world legal and legal system.

In the information society, business ac-
tivity flows into the information and commu-
nication environment. Forming a virtual econ-
omy, a virtual financial system, etc., which
poses the most difficult questions about the
mechanisms of their regulation and connection
with the real, “physical” economy.
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ABSTRACT:

Everyone living in a society has the right
tohonor, dignity and reputationin the society
and wants to exercise this without any inter-
ference from others. The right to reputation,
honor and dignity are moral, ethicaland social
values that are closely linked to each other, and
these values are protected by the state. Both,
the right to reputation and freedom of ex-
pression are fundamental human rights. They
also interact with each other. But in some cases
the right to reputation can clash with the right
to freedom of expression at multiple levels
and at different aspects of daily life. The law
of defamation aims toensure balance between
these two rights.The article is namely dedicat-
ed to analyse essential aspects of defamation
law.

Acar sozlor: diffamasiya, ifado azadligi, nii-
fuz hiiququ, tohqiramiz ifadslor, internetdo
bohtan, satira, ictimai xadimlorin diffamasi-
yasl.

XULASO:

Comiyyotdo yasayan hor bir kosin sorof,
layagat vo niifuzun qorunmasi hiiququ vardir vo
hor kos bu hiiquglar1 basqalarinin miidaxilosi
olmadan hoyata kec¢irmak istoyir.Insaninsore-
fi, loyaqati vo niifuzubir-biri ilo six suratde
bagli olan monavi, oxlaqi vo sosial doyarlor
olduguna goro bu doyorlor dovlot torofindon

miidafio olunur. Hom niifuz hiiququ, hom do
ifado azadlig1 fundamental insan hiiquqlaridir.
Onlar homginin bir-biri ilo qarsiliqli alagodadir.
Lakin bozi hallarda niifuz hiiququgiindalik
hoyatin miixtalif aspektlorinde vo miixtalif
saviyyalorde ifads azadligi ilo toqqusa bilor.
Diffamasiya hiiququnun asas moaqsodi do bu
iki hliquq arasinda balansi tomin etmokdir.
Magqale do mohz diffamasiya hiiququnun asas
aspektlorini analiz etmaya hasr olunmusdur.

KntoueBwie crmoBa: mpaBo Ha auddamanuio,
cB00O/a BBIpAXXECHUsS, NPABO HapeNyTaluio,
ockopOuTenbHble (pa3bl, KiIeBeTa, carHpa,
nuddamanus myOoIMUHBIX JeaTenei.

PE3IOME:

VY Kaxa0ro mpeacTaBUTENs 00IIecTBa €CTh
[IpaBO Ha 3allUTy YEeCTH, JOCTOMHCTBA U
penyTanuu U KaXIbli XO4YeT I10JIb30BAThCS
STUM MpPaBOM 0e3 BMEIATeIbCTBA ApYTrux. Tak
KaK 4€CThb, JOCTOMHCTBO U pPEIIyTalus KaXX10r0
YeJIOBEKA SIBJISAIOTCS TECHO CBA3AHHBIMU MEXKIY
co00ifi  MOpaJdbHBIMHU, HPABCTBEHHBIMH U
COLMAJIbHBIMU LIEHHOCTSIMHU, OHM 3aLUIIAIOTCS
rocyaapcTBoM. [IpaBo Ha penyTanuio u cBoboaa
BBIpAXEHUS SBIAIOTCA (PyHIaMEHTaIbHBIMU
IpaBaMM 4Ye€JIOBEKAa. OTHU IIpaBa TaK XK€ BO
B3aMMOOTHOUIEHUH Jpyr ¢ apyroM. Onnaxo,
B HEKOTOPBIX CllydasX IIPaBO Ha pPeEIyTaluio

B OIPEIEICHHbIX AaCHEKTaX U YpPOBHIX,
BCTpPEYAIOIINXCS B €XEJHEBHOW  IKHU3HH,
CTaJIKUBAIOTCACO  CBOOOJON  BBIpa)KeHUA.

CrnenoBaTtenbHO, 1enbi0 nuddamanu SBIIeTCs

COXpaHEeHHE OajaHca MEXAy O3THUMHU JByMs

npaBaMu. DTa CTaThsl U MOCBSIIACTCS aHAIU3Y

OCHOBHBIX aCIIEKTOB MpaBa Ha Auddhamanuio.
Introduction
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Defamation laws are by definition a limitation
on one human right protected by international
law — the right to freedom of expression —
in favour of another important interest, the
protection of reputation under the right to
private life, which are equally recognised in
the Universal Declaration of Human Rights,
other international conventions such as the
European Convention on Human Rights
(hereinafter “the Convention”or the ECHR),
and in many national constitutions.There is
noautomatic hierarchy between these two but
the balancing must take place in accordance
with aclearly-defined set of rules.

The law of defamation protects people
against untrue statements that could damage
their reputation, and is probably the single
most important areaof law for any journalist to
know about.One of the reasons for this is that
defamation can affect journalists in any field
of work. The second reason why defamation is
such an important part of the law for journalists
is that being successfully sued for it can be
very expensive. Damages in defamation cases
are usually decided by juries; as a result, they
are very unpredictable, and can be extremely
high.

The article is namely dedicated to analyse es-
sential aspects of defamation law. This article
is structured in three primary parts. First, this
article reviews the definition of defamation
law, focusing on the basic legal concepts of
defamation, typesof defamation, elements
of a defamation lawsuit, possible defens-
es toacharge of defamation and defamation
of public figures. Second, it reviews legal
liability for defamation, the risks of criminal
defamation. Third, this article analyses in-
ternet defamation, duties and responsibilities
of an Internet news portal as regards online
comments posted by users. Under this section
one can find specific judgements of the Eu-
ropean Court of Human Rights (hereinafter
“the Court”)related to this issue.

What is Defamation law?

Defamation is any intentional false com-
munication, either written or spoken, that
harms person’s reputation, decreases the re-
spect,regard or confidence in whicha person
is held or induces disparaging, hostile, or
disagreeable opinions or feelings against
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a person. There is always a delicate balance
between one person’s right to freedom of ex-
pression and another’s right to protect their
good name. It is often difficult to know which
personal remarks are proper and which run
afoul of defamation law.

In terms of modern human rights law,
defamation can be understood as the protection
against “unlawful attacks” on a person’s
“honour and reputation” contained in Article
17 of the ICCPR, Article 8 of the ECHR. Both
Article 19 of the ICCPR and Article 10 of the
ECHR use the identical words “rights and
reputations of others” (although not in the same
order), as a legitimate grounds for limiting the
right to freedom of expression. Defamation
law is only intended to protect the individual
right toa reputation. It follows, therefore, that
only an individual can sue to protect that right.
The term “defamation” is an all-encompass-
ing term that covers any statement that hurts
someone’s reputation.

There are twotypesof defamation:

1.0ral defamation.If the hurtful statement is
spoken, the statement is called “slander”. For
example,comments or stories told at a meeting
or party.

2.Published defamation. If the statement is
made in writing and published, the defamation
is called “libel”. For example,a newspaper
article or television broadcast. Pictures as well
as words can be libellous.

Defamatory statements are usually in written
or spoken words (and include material on the
internet) but pictures, photographs, gestures
and other acts can also be defamatory.

Itis important to distinguish between personal
information about defamation. Defamation is
inaccurate information, which harms person’s
reputation. But personal information should
not be disseminated even though it is true.
This information may be disseminated, and
there should be particular principles for the
dissemination such as public interest.

The government can’t imprison someone
for making a defamatory statement since it
is not acrime. Instead, defamation is consid-
ered to be acivil wrong, or a tort. A person
that has suffered a defamatory statement may
sue the person that made the statement under
defamation law.

Elements of a Defamation Lawsuit.There
are normally some accepted standards that the




ELSA AZERBAIJAN LAW REVIEW

statement is considered as a defamatory state-
ment.If the person thinks that he or she has
been the victim of some defamatory statement,
whether slander or libel, then that person will
need to file a lawsuit and in order to win law-
suit, he/she must show that:

1. someone made a statement;

2.  that statement was published;

3.  the statement caused him/her injury;

4. the statement was false;

5.  the statement did not fall intoa privi-
leged category.

Let’s look at each element more closely:

The Statement -A “statement” needs to be
spoken, written, or otherwise expressed in
some manner. Because the spoken word often
fades more quickly from memory, slander is
often considered less harmful than libel.

Publication - For a statement to be pub-
lished, a third party must have seen, heard or
read the defamatory statement. A third party
is someone apart from the person making the
statement and the subject of the statement. Un-
like the traditional meaning of the word “pub-
lished”a defamatory statement does not need
to be printed in a book. For a defamatory state-
ment to be published, it must be seen, heard,
read, and so forth, by someone other than the
person being defamed.Rather, if the statement
is heard over the television or seen scrawled
on someone’s door, it is considered to be pub-
lished.

Injury - To succeed in a defamation lawsuit,
the statement must be shown to have caused
injury to the subject of the statement. This
means that the statement must have hurt the
reputation of the subject of the statement. As
an example, a statement has caused injury if
the subject of the statement lost work as a re-
sult of the statement.

Falsity - Defamation law will only consid-
er statements defamatory if they are, in fact,
false. A true statement, no matter how harm-
ful, is not considered defamation. In addition,
because of their nature, statements of opinion
are not considered false because they are sub-
jective to the speaker. The burden of proof is
on the defendant to prove that the statement
made is true, rather than on the claimant to
prove that is was false.

Unprivileged - Lastly, in order for a state-
ment to be defamatory, it must be unprivileged.
Lawmakers have decided that you cannot sue

for defamation in certain instances when a
statement is considered privileged. For exam-
ple, when a witness testifies at trial and makes
a statement that is both false and injurious,
the witness will be immune toa lawsuit for
defamation because the act of testifying at trial
is privileged. Likewise, lawmakers themselves
are immune from defamation suits resulting
from statements made in legislative chamber
or in official materials.

Whether a statement is privileged or unpriv-
ileged is a policy decision that rests on the
shoulders of lawmakers. The lawmakers must
weigh the need toavoid defamation against the
importance that the person making the state-
ment have the free ability to say what they
want.If aclass of people is defamed there will
only an action available to individual mem-
bers of that class if they are identifiable as
individuals. If a man wrote that all doctors
were thieves, no particular doctor could sue
him unless there was something to point to the
particular individual. If the defendant made a
reference toa limited group of people, for ex-
ample the tenants of a particular building all
will generally be able to sue.

Some kindsof defamatory statements are con-
sidered especially harmful. Examples include:

- Accusations that the plaintiff has com-
mitted acrime.

- Statements that hurt the plaintiff’s busi-
ness reputation.

- Allegations that the plaintiff has a
“loathsome disease.”

- Accusations that the plaintiff has en-
gaged in sexual misconduct.

Defamation of Public Figures.A public fig-
ure is a politician, celebrity, or other individual
who has voluntarily placed himor herself in
the midst of the publiccontroversy. Public fig-
ures have a much more difficult time proving
defamation. To prove defamation, public fig-
ures must show the statement was made with
actual malice.

In the context of defamation, actual malice is
the knowledge that the statement was false or
was made with a reckless disregard for its truth.
Example: The Action Render Team create and
publish a “tell all” nonfiction graphic novel
about popular rock singer Opie Um’s decline
into drug abuse. The novel depicts Opie’s
police record: He was arrested once carrying
a small amount of marijuana, and his friends
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give interviews saying that he routinely went
on benders. The novel’s captions uses phrases
like “Opie slid into the dark depths of drug
abuse and despair”; and “there was a monkey
on his back - a monkey named addiction!” Opie
sues for defamation. He produces evidence that
the marijuana bust was the first and last time
he ever took illegal drugs, and that he was far
from an addict. He proves that the “benders” his
friends referred to were actually stories cooked
up by his agent tocover up the fact that he was
in South America doing missionary work a fact
that would hurt his public image with his hard
rockin’ fans. In short, Opie demonstrates that
the statements made in the graphic novel were
false. Will Opie automatically win his suit? Not
necessarily. Because he is a public figure, Opie
will still have to show that the statements were
made with knowledge that they were false or
that they were made with a reckless disregard
for the truth. This may be tough, considering
the producer relied on police records of a drug
arrest and interviews with Opie’s friends.

There are a number of possible defenses
toacharge of defamation.

1. Truth. Defamatory statements are pre-
sumed to be false unless the defendant can
prove otherwise. Example: The Action Render
Team creates another nonfiction graphic novel
titled “Prostitutes and the Policemen Who
Love Them,” which features interviews with
prostitutes naming the police officers with
whom they have had sexual congress. Sergeant
Lou Scivious, named in the book, sues A.R.T.
for libel. At trial, A.R.T. shows footage of
Officer Scivious handing money to, and enter-
ing a hotel room with, the call girl in question.
A.R.T. produces evidence showing that Officer
Scivious was not engaged in an undercover
vice operation targeting prostitution. The court
will most likely find that the film’s statements
about the officer were true, and therefore none
of the membersof A.R.T. will be liable for li-
bel.

2.Faircomment. The purpose of this defence
is to protect defendants whocriticise claimants
so long as they act fairly, honestly and base
their comments on true facts. This clearly re-
inforces freedom of expression but within a
limited sphere. In order to give rise to this de-
fence there are three requirements that need to
be fulfilled:

a)The comment must be in the public inter-
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est;

b) The comment must be on true facts;

¢) The comment must be fair and honest;

3. Privilege. Privilege can be absolute or
qualified. Absolute privilege is a stronger form
of privilege because it provides the defendant
with an absolute defence in situations where
freedom of speech is of the essence, such as is
the case for members of parliament (Hamilton
v Al Fayed).

4.Consent. If someone consents to the pub-
lication of a defamatory statement, he will not
be able to bring aclaim for defamation. This is
why any time you draw or write about a real
living person for your graphic novel you should
get them to waive all claims of defamation.

5. Humor or parody.There is no libel when
the material is clearly understood as parody,
satire, humor, or fantasy and is not capable of a
defamatory meaning. For Example: Beard-Oil-
lustrates a Mad Magazine piece about
Gus Grimes, insinuating that he is acrook.
Because this is a well-known humor and satire
magazine, the skit will probably not be consid-
ered defamatory.

Moreover, Article 5 of “Declaration on
freedom of political debate in the media” stip-
ulates that the humorous and satirical genre,
as protected by Article 10 of the Convention,
allows for awider degree of exaggeration and
even provocation, as long as the public is not
misled about facts.

The case is directly related toa picture of
acarnival parade in which US president Barack
Obama is shown with wings carrying the text
of his campaign phrase “Yes we can”, to which
the figure Europa is clinging with the text
“We too”. Benevolent humour with aclear ref-
erence toa topical political issue. Twocases of
comparable satire were decided by the Court
recently. In both cases the authorities involved
had violated the freedom of expression in pun-
ishing various forms of satire.

Over the years, U.S. courts have made it
abundantly clear: parody and satire are not
defamatory. Does that mean all satirists and bit-
ing comics emerge victorious from defamation
scraps? Absolutely not. Why? Because the na-
ture of humor plays an important roleand, as
you may know from experience, one person’s
humor may leave another person stone-faced.

Acareful distinction needs to be made be-
tween facts and value judgements. The exis-
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tence of facts can be demonstrated, whereas the
truth of value-judgements is not susceptible of
proof. ... As regards value judgements this re-
quirement to prove their truth is impossible of
fulfilment and it infringes freedom of opinion
itself...

More recently, the Court has slightly modified
this approach. In A v. Norway, itacknowledged
that Article 8 did not “expressly” provide for
a right to reputation.In this case it concluded
that:

“In order for Article 8 tocome into play, the
attack on personal honour and reputation must
attain acertain level of gravity and in a manner
causing prejudice to personal enjoyment of the
right to respect for private life”.

In Karako v. Hungary the Court underlined
this by saying that the defamation must con-
stitute “such a serious interference with his
private life as to undermine his personal integ-
rity.”

Every citizen - not just celebrities and public
figures - is entitled toa private life free from
media intrusion - unless they specifically in-
vite mediaattention or can be shown to be en-
gaged in corruption, law-breaking, abuse of
power or hypocrisy.

Legal liability for defamation. The risks of
criminal defamation.

Defamation may be a criminal or civil charge.
In the laws of many countries defamation
is defined both as acivil wrong and acrim-
inal offence. In other words, a person can ei-
ther be sued for compensation by the affect-
ed person or be criminally prosecuted by the
state.Although many countries still prohibit
defamation as acriminal offence, there is an in-
creasing tendency to view criminal defamation
as an unjustifiable restriction on freedom of
expression and toabolish it in favour of civil
defamation. Countries such as BosniaHerze-
govina (2002), Georgia (2004), Ghana (2001),
Sri Lanka (2002) and the Ukraine (2001) have
already decriminalised defamation and a num-
ber of other countries are considering doing
so. Yet other countries have limited the impact
of criminal defamation laws, for example by
doing away with the possibility of imprison-
ment.

There are some risks of criminal defamation.
First and foremost, one of the main concerns
with criminal defamation is the serious chilling
effect it exerts on freedom of expression.

Criminal defamation laws are especially
problematic from the point of view of free ex-
pression. They can lead to the imposition of
harsh sanctions, such as a prison sentence,
suspension of the right to practise journalism
or a hefty fine. Even if they are applied with
moderation, criminal defamation laws still cast
a long shadow: the possibility of being arrested
by the police, held in detention and subject-
ed toacriminal trial will be in the back of the
mind of a journalist when he or she is decid-
ing whether to expose, for example, acase of
high-level corruption. This is not to say that
defamation should not be discouraged; but in
accordance with the necessity test, the means
used to discourage it should be carefully tar-
geted, to prevent the dampening of legitimate
criticism.

In reference to the defamation, General Com-
ment 34 calls on State parties to “consider the
decriminalization of defamation” and recom-
mends that, in any case of defamation, “im-
prisonment is never an appropriate penalty”.
The General Comment highlights that :

“Defamation laws must be crafted with care
to ensure that they comply with paragraph 3,
and that they do not serve, in practice, to sti-
fle freedom of expression. All such laws, in
particular penal defamation laws, should in-
clude such defences as the defence of truth
and they should not be applied with regard to
those forms of expression that are not, of their
nature, subject to verification. At least with
regard tocomments about public figures, con-
sideration should be given toavoiding penaliz-
ing or otherwise rendering unlawful untrue
statements that have been published in error but
without malice. In any event, a public interest
in the subject matter of the criticism should be
recognized as a defence. Care should be taken
by States parties toavoid excessively punitive
measures and penalties. Where relevant, States
parties should place reasonable limits on the
requirement for a defendant to reimburse the
expenses of the successful party. States parties
should consider the decriminalization of
defamation and, in any case, the application of
the criminal law should only be countenanced
in the most serious of cases and imprisonment
is never an appropriate penalty. It is impermis-
sible for a State party to indict a person for
criminal defamation but then not to proceed to
trial expeditiously - such a practice has on the
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achilling effect that may unduly restrict the
exercise of freedom of expression of the person
concerned and others”.

On the basis of the above stated, It should
be emphasized that criminalizing defamation
is an entirely unwarranted restriction on free
speech when the global norm is that acivil
suit for damages is sufficient for protecting
reputation. This overzealous restriction on free
speech fails the constitutional test that such re-
strictions be “reasonable” and clearly needs to
be struck down. The chilling effect that it has
had on free speech and democraticaccountabil-
ity is too high a price to pay for the protection
of individual reputations.

In a legal context, achilling effect is the in-
hibition or discouragement of the legitimate
exercise of legal rights by the threat of legal
sanction. The right that is most often described
as being suppressed by achilling effect is the
right to free speech. Achilling effect may be
caused by legal actions such as the passing of
a law, the decision of acourt, or the threat of
a lawsuit; any legal action that would cause
people to hesitate to exercise a legitimate right
(freedom of speech or otherwise) for fear of
legal repercussions.

In 1996 the European Court of Human Rights
used the term ‘chilling effect’ in the context of
Article 10 in the case of Goodwin v. the United
Kingdom. The case dealt with the protection of
journalistic sources and the Court held:

“(-) that freedom of expression constitutes
one of the essential foundations of a democratic
society and that the safeguards to be afforded
to the press are of particular importance (-).
Protection of journalistic sources is one of the
basicconditions for press freedom, as is re-
flected in the laws and the professional codes
of conduct in a number of Contracting States
and is affirmed in several international instru-
ments on journalistic freedoms (-). Without
such protection, sources may be deterred from
assisting the press in informing the publicon
matters of public interest. As a result the vital
public-watchdog role of the press may be un-
dermined and the ability of the press to pro-
vide accurate and reliable information may
be adversely affected. Having regard to the
importance of the protection of journalistic
sources for press freedom in a democratic soci-
ety and the potentially chilling effect an order
of source disclosure has on the exercise of that
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freedom, such a measure cannot be compatible
with Article 10 (art. 10) of the Convention un-
less it is justified by an overriding requirement
in the public interest. These considerations
are to be taken intoaccount in applying to the
facts of the present case the test of necessity
in a democratic society under paragraph 2 of
Article 10 (art. 10-2).”

The government can’t imprison someone
for making a defamatory statement since it
is not acrime. Instead, defamation is consid-
ered to be acivil wrong, or a tort. A person
that has suffered a defamatory statement may
sue the person that made the statement under
defamation law.

In cases of Eynulla Fatullayev v. Azerbaijan,
Yashar Agazade and Rovshan Kabirli v. Azer-
baijan the Courthas identified aclear position
on Azerbaijan. Decisions highlighted that,
according to slander and insult, the penalty
was unequivocally unacceptable.

Article 8 of “Declaration on freedom of
political debate in the media” stipulates that
political figures and publicofficials should only
have access to those legal remedies against the
media which private individuals have in case of
violations of their rights by the media. Damag-
es and fines for defamation or insult must bear
a reasonable relationship of proportionality
to the violation of the rights or reputation of
others, taking intoconsideration any possible
effective and adequate voluntary remedies that
have been granted by the mediaand accepted
by the persons concerned. Defamation or insult
by the media should not lead to imprisonment,
unless the seriousness of the violation of the
rights or reputation of others makes it a strictly
necessary and proportionate penalty, especial-
ly where other fundamental rights have been
seriously violated through defamatory or in-
sulting statements in the media, such as hate
speech.

Moreover, criminal defamation laws are
alsocriticised on other grounds. Defamation
is arguably a private matter between two in-
dividuals, with which the State should not
concern itself. Furthermore, acriminal con-
viction will usually not provide the defamed
person with any compensation, since in most
legal systems fines go directly into the State’s
pocket.
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Internet defamation: who is legally responsi-
ble for online comments?

With the rise of social media, it’s now easi-
er than ever to make a defamatory statement.
That’s because social media services like Twit-
ter and Facebook allow you to instantly “pub-
lish” a statement that can reach thousands of
people. Whether it’s a disparaging blog post,
Facebook status update, or YouTube video,
online defamation is treated the same way as
more traditional forms. That means you can be
sued for any defamatory statements you post
online.

In case of Delfi AS v. Estoniathe Court has
made the following observation:

“(...) the Internet plays an important role
in enhancing the public’s access to news and
facilitating the dissemination of information
in general (see Ahmet Yildirim, cited above, §
48, and Times Newspapers Ltd, cited above, §
27). At the same time, the risk of harm posed
by content and communications on the Inter-
net to the exercise and enjoyment of human
rights and freedoms, particularly the right to
respect for private life, is certainly higher than
that posed by the press (see Editorial Board of
Pravoye Deloand Shtekel, cited above, § 63).”

Besides this, in case of Editorial Board of
Pravoye Deloand Shtekel v. Ukraine the Court
said:

“It is true that the Internet is an information
and communication tool particularly distinct
from the printed media, especially as regards
the capacity to store and transmit information.
The electronic network, serving billions of
users worldwide, is not and potentially will
never be subject to the same regulations and
control. The risk of harm posed by content and
communications on the Internet to the exercise
and enjoyment of human rights and freedoms,
particularly the right to respect for private
life, is certainly higher than that posed by the
press.”

One of the most crucial issues is the “duties
and responsibilities” of an Internet news portal
as regards online comments posted by users.
The portal provided a platform, run on com-
mercial lines, for user-generated comments on
previously published content. In such cases
some users — whether identified or anonymous
— can post clearly unlawful comments which
infringe the personality rights of others.

On 16 June 2015 the Grand Chamber of the

European Court of Human Rights has deliv-
ered the long awaited final judgment in the
case of Delfi AS v. Estonia, deciding on the
liability of an online news portal for the offen-
sive comments posted by its readers below one
of its online news articles. The Grand Chamber
has come to the conclusion that the Estonian
courts’ finding of liability against Delfi had
been a justified and proportionate restriction
on the news portal’s freedom of expression, in
particular because the comments in question
had been extreme and had been posted in
reaction toan article published by Delfi on
its professionally managed news portal run
on acommercial basis. In this connection, the
Court noted that:

“Where third-party user comments are in the
form of hate speech and direct threats to the
physical integrity of individuals, as understood
in the Court’s case-law (...), the Court consid-
ers (...) that the rights and interests of others
and of society as a whole may entitle Con-
tracting States to impose liability on Internet
news portals, without contravening Article 10
of the Convention, if they fail to take measures
to remove clearly unlawful comments without
delay, even without notice from the alleged
victim or from third parties”.

The Grand Chamber then laid down four crit-
eria for determining whether or not the finding
that Delfi AS was liable for comments posted
by third parties had violated its freedom of ex-
pression. It took intoaccount:

- the extreme nature of the comments in
question (they violated “human dignity” and
were “clearly unlawful”);

- the fact that the comments were posted in
reaction toan article published by the applicant
company on its professionally managed news
portal run on acommercial basis (readers being
invited to post their comments without regis-
tering their names or providing any means of
identification);

- the insufficiency of the measures taken by
the applicant company to remove the offend-
ing comments without delay after publication
(they were left on line for six weeks);

- and the moderate sanction imposed on the
applicant company (320 euros).

In the end the Court found no violation of
Article 10. The decision of the Estonian courts
to hold Delfi AS accountable was justified and
did not constitute a disproportionate restriction
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company’s right to freedom of expression. So,
for the first time the Court acknowledged that
the liability of the operator of acommercial
news portal was engaged as a result of offen-
sive comments posted by its users.

On 2 February 2016, the Courtdelivered a
judgement on Magyar Tartalomszolgaltatok
Egyesiilete and Index.hu Zrt v. Hungary (MTE
and Index.hu). This case is extremely sig-
nificant because on 16 June 2015, in acase
with apparently similar facts, the ECtHR held
that an Estonian news portal, Delfi, should be
sanctioned for the content of comments post-
ed by readers in response toone of its articles.
The case concerned the liability of online in-
termediaries for user comments. Using the
criteria established in the Delfi AS case of 16
June 2015, the Court found that there had been
a violation of Article 10 of the European Con-
vention on Human Rights, the right to freedom
of expression. Unlike in Delfi AS, the Court
decided that the incriminated comments in this
case did not amount to hate speech or incite-
ment to violence. The Court held that placing
strict liability on news portals for such com-
ments is a violation of Article 10 (Freedom of
Expression) of the European Convention on
Human Rights (ECHR).

It is interesting to note that the Court gave a
new interpretive pattern for the Delfi ruling.

New perspectives were raised with regard to
the notice-and-take-down system, which now
seems to be legitimate in the eyes of the Court.
In fact, in the same ruling the ECtHR “found
that if accompanied by effective procedures
allowing for rapid response, the notice-and-
take-down-system could function in many
cases as an appropriate tool for balancing the
rights and interests of all those involved”. This
would reduce what was decided in the Delfi
case, which appeared to encourage the duty
of general monitoring of information. Now,
the scope of that ruling appears to be nar-
rowed tocases of hate speech and incitement
to violence.

Conclusion:

Taking intoaccount the above-stated, it is
necessary to note that criminal defamation is
not a justifiable restriction on freedom of ex-
pression, all criminal defamation laws should
be abolished and replaced, where necessary,

with appropriate civil defamation laws. Such
a law should decriminalize defamation and
reform civil defamation to make it fairer.
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ABSTRACT:

This article deals with the right to freedom
of information, its protection under interna-
tional standarts and national legislation. The
right to freedom of information has its par-
ticular space among basic human rights and
freedoms. Central to the guarantee in practice
of a free flow of information and ideas is the
principle that public bodies hold information
not for themselves but on behalf of the public.
This right creates opportunity for the citizen to
be informed about his/her other rights, to enjoy
them and to be able to protect them, as well as
to follow the activities of the state and local
municipality bodies, the measures of these au-
thorities in the direction of priority and fateful
issues and to hold all kind of information re-
garding these.

Agar sozlor: molumat azadligi, ifads azadlig,
fikir azadl1g1, informasiyanin sarbast axini, in-
formasiyan1 aldo etmak.

XULASO:

Bu moqalode molumat azadligindan, onun
beynoalxalq vo milli saviyyads qorunmasindan
bohs edilir. Malumat azadlig1 hiiququ digor in-
san hiliquqlar1 arasinda xiisusi yero malikdir.
Dovlat orqganlarinin informasiyani 6z maraqlari
ticlin deyil, ictimaiyyatin maraqlari ii¢iin saxla-
masi prinsipi informasiya va ideyalarin sorbost
axinina zamanat verir. Bu hiiquq votondaslara

—I'g6 !

0z hiiquqglar1 haqqinda malumat alde etmak, is-
tifado etmok, miidafio etmok, ddvlat vo yerli
boladiyys organlarinin faaliyyatindon xobordar
olmaq, bu orqanlarin foaliyyatinds prioritet vo
gabagcil mosalalorin yonoaldilmasi vo bunlarla
bagli hor ciir molumatin oldo edilmosi imkani
yaradir.

KioueBsie cnoBa: cBoOona wuHpopMmanum,
cBobona  BBIpaXKeHHs, CcBoOOJa MHEHUH,
CBOOOIHBIA MOTOK HMHPOPMAIUU, TOCTYI K
uHpopmanu

B oaroii crarbe paccMmaTpuBacTCSA IPaBo
Ha cBoOony wHboOpMamuu, €€  3anuTa
B COOTBETCTBHM C  MEXJIYHapOJHBIMH
CTaH/IapTaMHu u HallMOHAIbHBIM
3akoHoOJarenbcTBOM. IIpaBo Ha  cBOOOIY
uH(}opManu UMeeT CBOE 0c000€ TPOCTPAHCTBO
MEXJy OCHOBHBIMU IIpaBaMH M CBOOOJAMH
yejoBeka. L[eHTpaabHbIM 3JIEMEHTOM rapaHTHH
Ha MpaKTHUKe CBOOOAHOTO MOTOKAa HH(OPMALUH
U UJIeH ABNSAETCS MPHUHIUII, COTIIACHO KOTOPOMY
roCy/apCTBEHHBIC OPTaHbl XpaHAT MH(pOpMaLIHIO
He 11 ceOs, a OT MMEHH OOIIECTBCHHOCTH.
DTO TpaBO CO3Ja€T BO3MOXKHOCTb IS
rpaxkaaHuHa ObITh MH(YOPMUPOBAHHBIM O €TO
/ ee Apyrux mpaBax, IMOJb30BaThCI HMU U
UMETh BO3MOXXHOCThH 3aIMINATh UX, a TaKXKe
CIEAUTH 3a JACSTENbHOCTHIO TOCYIapCTBEHHBIX
OpraHoOB U OPTaHOB CaMOYIIPABJICHUS, MEpAMHU
TUX OPTaHOB B HANpPaBICHUHU MPUOPHUTETHBIX
BOIIPOCOB M COJIEpKaTh BCIO MH(pOpMALUIO 00
3TOM.

First of all, it should be noted that the ba-
sic human rights and freedoms are reflected in
many international declarations and States are
guided by the provisions of those declarations
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in their national legislation system. In 1946,
the UN General Assembly declared that free-
dom of information acted as one of the basic
human rights and incorporates criteria for all
freedoms protected by the United Nations(1).
The Universal Declaration of Human Rights
(1948) followed this. Article 19 of the Declara-
tion states: “Everyone has the right to freedom
of opinion and expression; this right includes
freedom to hold opinions without interference
and to seek, receive and impart information
and ideas through any media and regardless of
frontiers.”

To be aware of the processes going on in the
society is the preliminary need of citizens.
Each person has the right to obtain informa-
tion about all events and facts affecting social
environment, assuming interest and impor-
tance for people and this right is an integral
part of the freedom of thought. When normal
environment is created for people to freely ob-
tain, to gather and to disseminate the informa-
tion they are interested in, the mentioned right
is being realized. This right creates opportuni-
ty for the citizen to be informed about his/her
other rights, to enjoy them and to be able to
protect them, as well as to follow the activities
of the state and local municipality bodies, the
measures of these authorities in the direction
of priority and fateful issues and to hold all
kind of information regarding these.

At the international level the International
Covenant on Civil and Political Rights can be
shown as an example of a document determin-
ing the obligations of the states and its article
19 states:

1.  Everyone shall have the right to hold
opinions without interference.

2. Everyone shall have the right to freedom
of expression; this right shall include freedom
to seek, receive and impart information and
ideas of all kinds, regardless of frontiers, ei-
ther orally, in writing or in print, in the form of
art, or through any other media of his choice.

3. The exercise of the rights provided for in
paragraph 2 of this article carries with it spe-
cial duties and responsibilities. It may there-
fore be subject to certain restrictions, but these
shall only be such as are provided by law and
are necessary:

(a) For respect of the rights or reputations of
others;

(b) For the protection of national security

or of public order (order public), or of public
health or morals(2).

The right to freedom of expression has been
enshrined in the the European Convention on
Protection of Human Rights and Fundamental
Freedoms and its article 10 states:

Everyone has the right to freedom of expres-
sion. This right shall include freedom to hold
opinions and to receive and impart information
and ideas without interference by public au-
thority and regardless of frontiers. This Article
shall not prevent States from requiring the li-
censing of broadcasting, television or cinema
enterprises. The exercise of these freedoms,
since it carries with it duties and responsibili-
ties, may be subject to such formalities, condi-
tions, restrictions or penalties as are prescribed
by law and are necessary in a democratic so-
ciety, in the interests of national security, ter-
ritorial integrity or public safety, for the pre-
vention of disorder or crime, for the protection
of health or morals, for the protection of the
reputation or rights of others, for preventing
the disclosure of information received in con-
fidence, or for maintaining the authority and
impartiality of the judiciary(3).

Freedom of expression constitutes one of the
essential foundations of a democratic society,
one of the basic conditions for its progress and
for each individual’s self-fulfilment. At the
same time freedom of expression can conflict
with other rights protected by the Convention,
such as the right to a fair trial, to respect for pri-
vate life, to freedom of conscience and religion
. When such conflict occurs, the Court strikes a
balance in order to establish the pre-eminence
of one right over the other. The balance of the
conflicting interests, one of which is freedom
of expression, takes into account the impor-
tance of the other.

In the context of effective political democra-
cy and respect for human rights freedom of ex-
pression is not only important in its own right,
but also it plays a central part in the protection
of other rights under universal standarts. With-
out a broad guarantee of the right to freedom
of information by independent and impartial
courts, there is no free country, there is no de-
mocracy.

Since re-gaining independence in early
1990’s, the legal system of Azerbaijan has
been introducing new attempts regarding the
implementation of international standards and
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requirements into certain domestic legal acts.
Mainly, these standards and requirements are
based on the international obligations derived
from the European Convention on Human
Rights and other international instruments.
Significantly, the fundamentals of national
legislation in the country such as the Consti-
tution and the codes contain several provisions
ensuring free flow of information and media
freedom. The national legal system of Azer-
baijan is based on civil law system and the
Constitution has the highest legal power in the
country. Starting from the preamble, the con-
stitutional provisions centralize main attention
on international duties and obligations of Azer-
baijan in the field of human rights(4). As so,
key concepts for the realization of the freedom
of information in domestic law are included to
the Preamble of the Constitution stressing out
fundamental intentions of the Constitutions as
an expression of the will of the nation while
remaining faithful to universal human values.
The general obligation of government to pro-
tect human rights and freedoms are proclaimed
in Article 12. Going further, Article 47 en-
shrines the rights of everyone to the freedom
of opinion and expression, Article 50 guar-
antees free flow of information through any
means along with prohibiting unlawful limita-
tion such as censorship regarding media and
press. As it is at the core of a democratic state
not to restrict free generation and distribution
of any information not limited by state law and
our legislation provides this provision. But if
this information is harmful and dangerous for
the development of an individual, state and so-
ciety, free generation and distribution of this
kind of information can be prohibited.

It should be noted that the general legislation
on ensuring human rights also is playing a great
role of foundation for national framework on
information rights and information society. In
this respect, the Constitutional Law “On Regu-
lation of the Implementation of Human Rights
and Freedoms in Azerbaijan Republic” brings
the national human rights standards in compli-
ance with the European Convention on Human
Rights.(5)

The special acts on freedom of information
such as the Law on Access to Information
stands first in bringing European standards of
freedom of information.(6) The adoption of
the Law was widely welcomed by internation-
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al and domestic organizations as an important
first step towards making freedom of informa-
tion a reality for everyone in Azerbaijan. This
law provides that everyone has the right to
freely obtain, use, disseminate information by
legal ways.

Substantially, the Law on Freedom of Infor-
mation(7) and the Law on Mass Media also
plays basic roles for freedom of information.
The Law of Freedom of Information sets out
basic principles on the guarantee of freedom
of information. According to this law everyone
is entitled to look for, obtain, transmit, develop
and distribute any information by legal way in
accordance with article 50 of the Constitution
of the Republic of Azerbaijan. Article 5 of the
Law defines main principles of execution of
freedom of information:

. Guaranty of freedom of information;

. Transparency of information and free-
dom of its exchange;

. Fairness, completeness and authenticity

of information;

. Legality of searching, obtaining, use,
distribution and protection of information;

. Protection of personal and family secret
of everyone;

. Protection of security of a person, soci-
ety and state.

The special strategy was realized in our re-
public in the information sphere. Alongside
with constitutional norms, relevant laws gov-
ernment of Azerbaijan has adopted National
Action Plan on promotion of Open Govern-
ment, National Program for Action to Raise
Effectiveness of the Protection of Human
Rights and Freedoms in the Republic of Azer-
baijan. Its’ paragraph 2.22 is devoted to the ar-
rangement of the courses on the exercise of the
freedom of speech and thought. The paragraph
4.16 of the Program is devoted to conduction
of awareness activities involving explanation
of the national legislation of the Republic of
Azerbaijan on access to information and secur-
ing effective access to information., which is
being successfully implemented.

In this way the government of Azerbaijan
demonstrates its strong attitude to respecting,
protecting and fulfilling human rights in the
country.
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ABSTRACT:

The current article describes and enshrines
the main features of customs regimes within
the European Union. The customs procedures
and the proper regimes are duly regulated and
determined by the valid customs legislation, in-
cluding the legislative acts adopted within the
European Union and the functioning customs
union. Creation and functioning of the single
customs union in the European Union provides
the free movement of goods, services, people
and capital as the main basic rule and prohib-
its imposing any customs duties and charges,
taxes in relation with the movement goods
within the customs territory of the European
Union and its Member States. The institutions
and the competent customs authorities of the
European Union by adopting the customs
regulations and other legislative acts define
the main customs regimes and procedures ex-
isting in the European Union and their specific
features which significantly affect the customs
clearance related to the movement (free) of
goods within the customs territory of union and
proper application of the customs procedure to
the goods imported to the EU.

Acar sbzlor: Avropa Ittifaqi, gdmriik rejim-
lori, gémriik prosedurlarinin totbiqi, géomriik
birliyi, mallarin azad dovriyyaosi vo horakati.

Xilasa:

Bu moqalo Avropa Ittifaginda gomriik re-

_Topl

jimlori vo onlarin osas xiisusiyyatlori barodo
bohs edir. Avropa Ittifaqi ¢or¢ivasindo mdvecud
olan gomriik prosedurlar1 vo miivafiq rejimlor
Avropa Ittifaqi ¢orcivosindo foaliyyot gdstoron
gomriik ittifaqi vasitasiyle qabul edilon qanun-
vericilik aktlar1 da daxil olmagqla, qiivvads olan
gomriik qanunvericiliyi ilo miioyyon edilir vo
tonzimlonir. Avropa Ittifaqinda vahid gomriik
ittifaqinin yaradilmasi vo foaliyyot gostormo-
si mallar, xidmot, soxslor vo kapitalin azad
horokoti vo dovriyyasini, asas vo fundamental
hiiquqi gayda kimi, tomin edir vo mallarin
Avropa Ittifaqr vo Uzv Dovlatlorin arazisinde
horokati ila baglt hor hans1 gdmriik riisumlari,
yigimlart vo vergilorinin totbiq olunmasini
qarsini alir vo imumilikde qadagan edir. GOm-
riikk qanunvericiliyini toskil edon asas gdomriik
qayda vo diger normativ aktlarin qobulu yolu
ilo Avropa Ittifaqinin miivafiq institutlar1 vo
solahiyyatli gomriik orqanlar1 Avropa Ittifaq:
vo gOmriik ittifaqinin orazisi ¢org¢ivasindo
qlivvado olan vo mallarin horokati vo ddvri-
yyosi (azad) ilo olagodar gomriik rosmilogdir-
ilmosi qaydalarina tosir edon gomriik rejim vo
prosedurlarint miiayyan edir, Avropa Ittifaqina
idxal edilon mallara miivafiq gémriik prosedu-
runun xiisusiyyatlori nazars alinmaqla tatbiqi-
ni tonzimlayir.

KnroueBsie cnoBa: Esponeiickuit  Coros,
TaMOXCHHBIC PCKHUMBI, MNPpUMCHCHHC
TaMOXKEHHBIX IPOLENYpP, TAMOKCHHBIN CONO3,
CBOOOJIHOE JBUKEHHUE TOBAPOB.

Pesrome:
3Ta CTarbsa OIIUCHBhIBACT H BKJIKOYACT

OCHOBHBIE CBOWCTBA TAaMOXEHHBIX PEXKHUMOB
B Epomeiickom  Coroze. TamoxxkeHHbIE
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NpOLEAYyphl U COOTBETCBYIOIIHME PEKUMBI,
IIpUMEHSIEMbIE EBponelickum Corozom,
PETYIUPYIOTCA M ONIPEACIISIOTCSA AEUCTBY FOLLIUM
TaMOXCHHBIM 3aKOHOAATCJIBCTBOM, BKJIKOYAasd

3aKOHOJATENbHbIE  aKThl,  NPUHSATHIE B
EBpomneiickom Coro3e B pamKax 1€ CTBYIOIIETO
TaMOXXEHHOTO coro3a. Co3znanue u

(GYHKIIMOHUPOBAHUE E€IUHOTO TaMOXKEHHOTO
coro3a B pamkax EC obecneunBaeT cBoOOIHOE
JIBUKEHUE TOBAPOB, YCIYT, JI0JeH U KanuTala,
Kak OIWH U3 (YHIaMEHTAIbHBIX MPABUI U
3alpeniaeT HaJOKEHUE BCSIKUX TaMOMXEHHBIX
MOMIJIMH W CcOOpPOB, HAJIOTOB, CBA3aHHBIX
c NBUKEHHEM TOBapOB Ha TEPPUTOPUU
EBponeiickoro Cor3a u CTtpan Y4acTHUKOB.
NHCTUTYTBI UM KOMIIETEHTHBIE TaMO>KEHHBIE
opraubsl EBpomeiickoro Coro3a NOpUHATHEM
OTIpEe/IeICHHBIX TAMOKEHHBIX TPABUII U IPYTUX
HOPMAaTHUBHBIX AKTOB OMNPEAESIOT OCHOBHBIE
TaMOXXEHHbIE  PEXUMBI M  TPOLEAYPHI,
cymectBytomue B EBpomneiickom Coroze, u
NpUcymue UM crenuduyeckre CBOWMCTBA,
KOTOpbI€ 3HAYUTEIbHO BIHUAIOT HA TAMOKEHHOE
opopmiieHHE, CBA3aHHOE CO CBOOOJHBIM
JBUKEHUEM TOBApOB Ha TEPPUTOPHUHU COI03a U
COOTBETCBYIOLIETO MPUMEHEHHSI TaMOXEHHBIX
poueaAyp ToBapam, BBO3UMbIX B EBponeiickuit
Cotros.

1. Introduction

Operating as a single market with 28 coun-
tries, the EU is a major world trading power.
EU economic policy seeks to sustain growth
by investing in transport, energy and research
— while minimising the impact of further
economic development on the environment.
We should note that with just 6,9% of the
world’s population, the EU’s trade with the
rest of the world accounts for around 20% of
global exports and imports. Over 62% of EU
countries’ total trade is done with other EU
countries.

The European Union is one of the three
largest global players for international trade,
next to the United States and China. In 2014,
the EU’s exports of goods were equivalent to
15% of the world total. They were surpassed
for the first time since the EU was founded by
those of China (15.5%), but were still ahead of
the United States (12.2%), which had a larger
share of world imports (15.9%) than either the
EU (14.8%) or China (12.9%). [1]

The customs legislation with general

application regulates the customs union and
competences of the European Union and its in-
stitutions in the customs issues, including the
free movement of goods, services, persons and
capital. According to the Article 3 (TFEU), the
Union shall have exclusive competence in the
area of customs union, which means that only
the Union may legislate and adopt legally bind-
ing acts, the Member States being able to do so
themselves only if so empowered by the Union
or for the implementation of Union acts. Under
the next Article 28 (TFEU), the Union shall
comprise a customs union which shall cover
all trade in goods and which shall involve the
prohibition between Member States of customs
duties on imports and exports and of all charges
having equivalent effect, and the adoption of a
common customs tariff in their relations with
third countries. However, products coming
from a third country shall be considered to
be in free circulation in a Member State if the
import formalities have been complied with
and any customs duties or charges having
equivalent effect which are payable have been
levied in that Member State, and if they have
not benefited from a total or partial drawback
of such duties or charges. Thus, the Union shall
be exempt from all customs duties, prohibitions
and restrictions on imports and exports in
respect of articles intended for its official use:
articles so imported shall not be disposed of,
whether or not in return for payment, in the ter-
ritory of the country into which they have been
imported, except under conditions approved by
the government of that country. [6]

2. Customs regimes in the European Union

The legal basis governing and regulating
the trade and customs related issues with-
in the European Union is the Union Customs
Code (hereinafter referred to as “UCC”)
dated October 9, 2013 as Regulation (EU)
No 952/2013 of the European Parliament
and the Council of the European Union. Un-
der the UCC, customs regime is defined as a
set of customs regulations defining the sta-
tus of goods and means of transportation in
accordance with the objectives of a business
transaction and designation of goods.

Customs destinations are classified in
customs regimes and other destinations. The
customs regimes are classified in:

1.  Final regimes: a) import; b) export

to introduce administrative arrangements
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2. Suspensive regimes (with economic
impact): transit, customs warehouse, inward
processing, processing under the customs con-
trol, outward processing, temporary import.

Under the Customs approved treatments,
when goods arrive at the customs office of en-
try to the EU, they are placed into temporary
storage under customs supervision until they
are assigned one of the following customs
approved treatments or uses: release for
free circulation; transit procedure; customs
warehousing; temporary admission; process-
ing (inward and outward).

The following formalities are to be
completed at the customs office of entry:
1. The goods imported are presented at the
customs office. 2. The customs declaration
is drawn up on form single administrative
document and lodged with all necessary jus-
tifying documentation (relating to the quality
and quantity of the goods, origin and value of
the goods). The customs declaration must be
made by holder of the goods (declarant). 3. The
customs authorities control that the amount of
customs duties calculated by the declarant is
correct and there are no irregularities in the
whole procedure. 4. Customs duties are paid
within eight days from the registration of the
customs declaration. Once the declarant pays
the customs duties owed, declarant receives a
copy of the declaration for definitive import.
5. The customs declaration is registered at the
accounting office of the competent customs
authority. [4]

According to Article 201 of the UCC, the
goods imported from non-Member States to
the Community (Union) intended to be put
on the Union market or intended for private
use or consumption within the customs ter-
ritory of the Union shall be placed under
release for free circulation. Release for free
circulation shall confer on non-Union goods
the customs status of Union goods. Release for
free circulation shall entail the following: (a)
the collection of any import duty due; (b) the
collection, as appropriate, of other charges, as
provided for under relevant provisions in force
relating to the collection of those charges; (c)
the application of commercial policy mea-
sures and prohibitions and restrictions in-
sofar as they do not have to be applied at an
earlier stage; and (d) completion of the other
formalities laid down in respect of the import
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of the goods. Thus, the goods are released for
free circulation once all the customs import
requirements have been met, including payment
of all applicable tariff duties, Value Added
Tax (VAT) and excise duties, presentation of
all applicable authorizations and declarations
(e.g. for quotas, health requirements, etc.).

3. Features of the customs regimes and
procedures

Besides the release for free circulation the
imported goods may be placed under any of the
following categories of special procedures: (a)
transit, which shall comprise external and in-
ternal transit; (b) storage, which shall comprise
customs warehousing and free zones; (c) spe-
cific use, which shall comprise temporary ad-
mission and end-use; (d) processing, which
shall comprise inward and outward processing.
[2]

An authorisation from the customs authorities
shall be required for the following: (a) the use
of the inward or outward processing procedure,
the temporary admission procedure or the end-
use procedure; (b) the operation of storage facil-
ities for the customs warehousing of goods, ex-
cept where the storage facility operator is the
customs authority itself. The conditions under
which the use of one or more of the procedures
referred to the abovementioned cases or
the operation of storage facilities is permit-
ted shall be set out in the authorisation. This
authorisation shall be granted only to persons
who satisfy all of the following conditions:
they are established in the customs territory
of the Union; they provide the necessary as-
surance of the proper conduct of the operations;
an authorised economic operator for customs
simplifications shall be deemed to fulfil this
condition, insofar as the activity pertaining to
the special procedure concerned is taken into
account in the authorisation; where a customs
debt or other charges may be incurred for goods
placed under a special procedure, they provide
a guarantee; in the case of the temporary ad-
mission or inward processing procedure, they
use the goods or arrange for their use or they
carry out processing operations on the goods
or arrange for them to be carried out, respec-
tively. Except where otherwise provided, the
authorisation shall be granted only where
all of the following conditions are fulfilled:
the customs authorities are able to exercise
customs supervision without having
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disproportionate to the economic needs in-
volved; the essential interests of Union
producers would not be adversely affected by
an authorisation for a processing procedure
(economic conditions). As a competent
authority and institution within the European
Union, the Commission shall be empowered
to adopt delegated acts, in accordance with
abovementioned clauses, in order to determine
the conditions for granting the authorisation
for all the mentioned customs procedures and
regimes. [4]

Customs transit procedures are
designed to facilitate, as much as possible,
the movement of safeguarded goods in in-
ternational trade and to provide the states
in which the transfer of goods occurs with
the necessary safety checks and customs
guarantees. Customs transit is a customs
procedure applied to facilitate the free
movement of goods, by ensuring of the
main basic principles of establishment of the
European Union as an economic and customs
union, between two or more different customs
territories. It allows for the temporary suspen-
sion of duties, taxes and commercial policy
measures that are applicable at import, thereby
allowing customs clearance formalities to take
place at the destination rather than at the point
of entry into the customs territory. The tran-
sit system features three different procedures:
community transit, common transit and TIR
procedures. Community transit procedure is
used for customs transit operations between
the EU Member States (and Andora and San
Marino) and is generally applicable to the
movement of non-Community goods, whereas
common transit procedure is used for the
movement of goods between the 28 EU Mem-
ber States and EFTA countries (Iceland, Nor-
way, Liechtenstein and Switzerland). TIR
(International Road Transports, established
under the TIR Convention, 1975) procedure is
structured on an international guarantee sys-
tem based on a chain of national guaranteeing
associations. The TIR procedure can be used
in the Community (EU) only for a transit
movement which begins or ends outside the
Community, or is effected between two points
in the Community through the customs territory
of a third country (non-Member State) and it
allows goods carried by road vehicles, com-
bination of vehicles, containers, which were

checked and sealed by the customs authorities
of the country of departure, to cross the borders
and the territory of the Contracting States
without being subject to the examination at the
customs office. Only the customs authorities
of the State of destination shall examine the
value, quality, origin and quantity and all spe-
cific required documents. [1]

Customs transit procedure and its main
features are enshrined in the Chapter 2 of
Union Customs Code and community transit
regime, enabling the goods move freely with-
in the territory of the Eeupean Union without
being subject to any customs duties or restric-
tive commercial policy measures, is differen-
tiated as external and internal transit, which
are applicable to the goods moving from one
state to another through the transit customs ter-
ritory enabling the goods to move freely to the
point of destination. Under the external transit
procedure, non-Union goods may be moved
from one point to another within the customs
territory of the Union without being subject to
any of the following: (a) import duty; (b) other
charges as provided for under other relevant
provisions in force; (c) commercial policy
measures, insofar as they do not prohibit the
entry or exit of goods into or from the customs
territory of the Union. In specific cases, Union
goods shall be placed under the external tran-
sit procedure. Movement of goods under the
transit customs procedure shall take place
in one of the following ways: under the ex-
ternal Union transit procedure; in accordance
with the TIR Convention, provided that such
movement: if began or is to end outside the
customs territory of the Union; if it is effected
between two points in the customs territory
of the Union through the territory of a coun-
try or territory outside the customs territory of
the Union; in accordance with the ATA Con-
vention/Istanbul Convention, where a transit
movement takes place; (d) under cover of the
Rhine Manifest (Article 9 of the Revised Con-
vention for the Navigation of the Rhine); (e)
under cover of form 302 provided for in the
Agreement between the Parties to the North
Atlantic Treaty regarding the Status of their
Forces, signed in London on 19 June 1951; (f)
under the postal system in accordance with the
acts of the Universal Postal Union, when the
goods are carried by or for holders of rights
and obligations under such acts. [6]
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According to Article 227 of UCC, the in-
ternal transit procedure enables the Communi-
ty (Union) goods to be moved from one point
to another within the customs territory of the
Union, and pass through a country or territory
outside that customs territory, without any
change in their customs status. The movement
of goods shall take place in one of the following
ways: (a) under the internal Union transit
procedure provided that such a possibility is
provided for in an international agreement; (b)
in accordance with the TIR Convention; (¢) in
accordance with the ATA Convention/Istanbul
Convention, where a transit movement takes
place; (d) under cover of the Rhine Manifest
(Article 9 of the Revised Convention for the
Navigation of the Rhine); (e) under cover of
form 302 as provided for in the Agreement
between the Parties to the North Atlantic
Treaty regarding the Status of their Forces,
signed in London on 19 June 1951; (f) under
the postal system in accordance with the acts
of the Universal Postal Union, when the goods
are carried by or for holders of rights and
obligations under such acts. Where goods are
moved from one point in the customs territory
of the Union to another in accordance with the
TIR Convention, the ATA Convention / Istan-
bul Convention, under cover of form 302 or
under the postal system, the customs territory
of the Union shall, for the purposes of such
transport, be considered to form a single ter-
ritory. [4]

The external Union transit procedure shall
apply to goods passing through a country or
a territory outside the customs territory of
the Union if one of the following conditions
is fulfilled: provision is made to that effect
under an international agreement; carriage
through that country or territory is effected
under cover of a single transport document
drawn up in the customs territory of the Union.
The holder of the Union transit procedure
shall be responsible for all of the following:
(a) presentation of the goods intact and the
required information at the customs office of
destination within the prescribed time-limit
and in compliance with the measures taken
by the customs authorities to ensure their
identification; (b) observance of the customs
provisions relating to the procedure; (c) un-
less otherwise provided for in the customs
legislation, provision of a guarantee in order
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to ensure payment of the amount of import or
export duty corresponding to any customs debt
or other charges, as provided for under other
relevant provisions in force, which may be in-
curred in respect of the goods. The obligation
of the holder of the procedure shall be met and
the transit procedure shall end when the goods
placed under the procedure and the required
information are available at the customs office
of destination in accordance with the customs
legislation. A carrier or recipient of goods who
accepts goods knowing that they are moving
under the Union transit procedure shall also be
responsible for presentation of the goods in-
tact at the customs office of destination with-
in the prescribed time-limit and in compliance
with the measures taken by the customs
authorities to ensure their identification. [1]
Upon application, the customs authorities may
authorise any of the following simplifications
regarding the placing of goods under the Union
transit procedure or the end of that procedure:
(a) the status of authorised consignor, allowing
the holder of the authorisation to place goods
under the Union transit procedure without
presenting them to customs; (b) the status of
authorised consignee, allowing the holder of
the authorisation to receive goods moved under
the Union transit procedure at an authorised
place, to end the procedure; (c) the use of seals
of a special type, where sealing is required to
ensure the identification of the goods placed
under the Union transit procedure; (d) the use
of a customs declaration with reduced data
requirements to place goods under the Union
transit procedure; (e) the use of an electronic
transport document as customs declaration to
place goods under the Union transit procedure,
provided it contains the particulars of such de-
claration and those particulars are available
to the customs authorities at departure and at
destination to allow the customs supervision of
the goods and the discharge of the procedure.

The third main customs procedure is storage
which is regulated by Chapter 3 of UCC. Un-
der a storage procedure, non-Union goods may
be stored in the customs territory of the Union
without being subject to any of the following:
import duty; other charges as provided for un-
der other relevant provisions in force; com-
mercial policy measures, insofar as they do not
prohibit the entry or exit of goods into or from
the customs territory of the Union.
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Union goods may be placed under the
customs warehousing or free zone procedure
in accordance with Union legislation govern-
ing specific fields, or in order to benefit from
a decision granting repayment or remission
of import duty. The customs authorities may,
where an economic need exists and customs
supervision will not be adversely affected,
authorise the storage of Union goods in a
storage facility for customs warehousing.
Those goods shall not be regarded as being
under the customs warehousing procedure.
Under the duration of a storage procedure,
there shall be no limit to the length of time
goods may remain under a storage procedure.
However, in exceptional circumstances, the
customs authorities may set a time-limit by
which a storage procedure must be discharged
in particular where the type and nature of the
goods may, in the case of long-term storage,
pose a threat to human, animal or plant health
or to the environment. The Commission, as an
executive body within the European Union,
shall specify, by means of implementing acts,
the procedural rules for the placing of Union
goods under the customs warehousing or free
zone procedure. Those implementing acts shall
be adopted in accordance with the examination
procedure. Storage in customs warehouses, as
a type of storage regime, defines how non-
Union goods may be stored in premises or any
other location authorised for that procedure.
Customs warehouses may be available for
use by any person for the customs warehous-
ing of goods (‘public customs warehouse’),
or for the storage of goods by the holder of
an authorisation for customs warehousing
(‘private customs warehouse’). Goods placed
under the customs warehousing procedure
may be temporarily removed from the customs
warehouse. Such removal shall, except in case
of force majeure, be authorised in advance by
the customs authorities. [5]

Under the next customs procedure, the temporary admis-
sion procedure non-Union goods intended for re-export
may be subject to specific use in the customs territory of
the Union, with total or partial relief from import duty, and
without being subject to any of the following: other charges as
provided for under other relevant provisions in force; com-
mercial policy measures, insofar as they do not prohibit the
entry or exit of goods into or from the customs territory of
the Union. The temporary admission procedure may only be
used provided that the following conditions are met: (a) the

goods are not intended to undergo any change, except normal
depreciation due to the use made of them; (b) it is possible
to ensure that the goods placed under the procedure can be
identified, except where, in view of the nature of the goods or
of the intended use, the absence of identification measures is
not liable to give rise to any abuse of the procedure or, where
compliance with the conditions laid down in respect of equiv-
alent goods can be verified; (c) the holder of the procedure
is established outside the customs territory of the Union,
except where otherwise provided; (d) the requirements for
total or partial duty relief laid down in the customs legislation
are met. The customs authorities shall determine the period
within which goods placed under the temporary admission
procedure must be re-exported or placed under a subsequent
customs procedure. Such period shall be long enough for
the objective of authorised use to be achieved. Except where
otherwise provided, the maximum period during which
goods may remain under the temporary admission procedure
for the same purpose and under the responsibility of the same
authorisation holder shall be 24 months, even where the
procedure was discharged by placing the goods under another
special procedure and subsequently placing them under the
temporary admission procedure again. Where, in exceptional
circumstances, the authorised use cannot be achieved with-
in the period referred to above, the customs authorities may
grant an extension, of reasonable duration of that period,
upon justified application by the holder of the authorisation.
The overall period during which goods may remain un-
der the temporary admission procedure shall not exceed 10
years, except in the case of an unforeseeable event. The next
point during temporary admission procedure, the amount of
import duty in respect of goods placed under this procedure
with partial relief from import duty shall be set at 3 % of the
amount of import duty which would have been payable on
those goods had they been released for free circulation on
the date on which they were placed under the temporary ad-
mission procedure. That amount shall be payable for every
month or fraction of a month during which the goods have
been placed under the temporary admission procedure with
partial relief from import duty. The amount of import duty
shall not exceed that which would have been payable if the
goods in question had been released for free circulation on
the date on which they were placed under the temporary ad-
mission procedure. [3]

Under the end-use procedure, which resembles the
temporary admission, the goods may be released for free cir-
culation under a duty exemption or at a reduced rate of duty
on account of their specific use. Where the goods are at a pro-
duction stage which would allow economically the prescribed
end-use only, the customs authorities may establish in the
authorisation the conditions under which the goods shall
be deemed to have been used for the purposes laid down for
applying the duty exemption or reduced rate of duty. [8]
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Processing procedures are covered by
Chapter 5 of UCC and defined as inward
and outward processing procedures. Inward
processing allows imported raw materials or
semi-manufactured goods to be processed for
re-export within the Community by Commu-
nity manufacturers without a requirement that
the manufacturers have to pay customs duty
and VAT on the goods being used. Under the
inward processing procedure non-Union goods
may be used in the customs territory of the
Union in one or more processing operations
without such goods being subject to any of
the following: import duty; other charges as
provided for under other relevant provisions in
force; commercial policy measures, insofar as
they do not prohibit the entry or exit of goods
into or from the customs territory of the Union.
The inward processing procedure may be used
in cases other than repair and destruction only
where, without prejudice to the use of produc-
tion accessories, the goods placed under the
procedure can be identified in the processed
products. This procedure may be used where
compliance with the conditions laid down in
respect of equivalent goods can be verified. In
addition to the mentioned, the inward process-
ing procedure may also be used for any of the
following goods: (a) goods intended to un-
dergo operations to ensure their compliance
with technical requirements for their release
for free circulation; (b) goods which have to
undergo usual forms of handling. [7]

Under the outward processing procedure Union goods
may be temporarily exported from the customs territory
of the Union in order to undergo processing operations.
The processed products resulting from those goods may
be released for free circulation with total or partial relief
from import duty upon application by the holder of the
authorisation or any other person established in the customs
territory of the Union provided that that person has obtained
the consent of the holder of the authorisation and the con-
ditions of the authorisation are fulfilled. Outward processing
shall not be allowed for any of the following Union goods:
(a) goods the export of which gives rise to repayment or
remission of import duty; (b) goods which, prior to export,
were released for free circulation under a duty exemption or
at areduced rate of duty by virtue of their end-use, for as long
as the purposes of such end-use have not been fulfilled, unless
those goods have to undergo repair operations; (c) goods the
export of which gives rise to the granting of export refunds;
(d) goods in respect of which a financial advantage other than
refunds referred to in point (c) is granted under the common
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agricultural policy by virtue of the export of those goods. The
customs authorities shall specify the period within which
goods temporarily exported must be re-imported into the
customs territory of the Union in the form of processed pro-
ducts, and released for free circulation, in order to be able to
benefit from total or partial relief from import duty. They may
grant an extension, of reasonable duration, of that period,
upon justified application by the holder of the authorisation.

(1]
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ABSTRACT:

This article examines legal aspects of orga-
nization of e-government. Special attention
is paid to the analysis of essential challenges
and approval of the appropriate methodology
for analyzing and determining the structure
and level of competencies of civil servants that
necessary to ensure the achievement of the
goals of establishing an “e-government” and
other suggestions are given as solutions in this
sphere.

Acar sozlor: elektron hokumaot, hiiquqi prob-
lemlor, sonadlosdirilmis texnologiyalar, infor-
masiya resurslarinin qeydiyyati, dovlet qul-
luggulari, elektron sonod dovriyyasi

XULASO:

Bu moqalo elektron hokumotin toskilinin
hiiquqi aspektlorini tohlil edir. Baslica prob-
lemlorin tohliling, habelo elektron hokumoatin
yaradilmasi moqsodlorine nail olmaq igiin
dovlot qulluggularinin zoruri solahiyyatlori-
nin struktur vo soviyyesinin arasdirilmasi vo
miloyyaonlogdirilmasi ilo olagodar miivafiq
metodologiyanin tosdiglonmosina, homginin
bu sahads hall iisulu kimi digor tokliflors xii-
susi diqqat yetirilir.

Knrouesrie CJIOBA: BJIEKTPOHHOE
IIPaBUTEILCTBO, IIpaBOBbBIE npoOIeMBl,
AOKYMCHTHPOBAHHBIC TCXHOJIOI'HHU,

peructpanusi HUHPOPMAIUOHHBIX PECYpPCOB,
rocyaapCTBCHHBIX CJyXallHuX, BHGKTPOHHBIﬁ
JTOKYMEHTO00O0POT.

PE3IOME:

B »TO0l cTarbe paccMarpuBalOTCS IIPaBOBBIE
aCIIEKTHI OpraHu3anuu JIEKTPOHHOIO
npaBuTenbcTBa. Ocoboe BHUMAHHME YAEICHO
aHanuzy  mpobieM U TOATBEpXKICHUE
COOTBETCTBYIOIIEH METOLOJIOTUU JJIs aHAINU3a
U OIpENcIeHUs  YPOBHSI  KOMIIETCHLHUH
roCy1apCTBEHHBIX CIIyKallluXx, KOTOPBIU
HEOOXOIMM [JIsi CO3JAaHHUS M YTBEPKIACHUS

DJIIEKTPOHHOTO  IPABUTEILCTBA U APYTHUE
NPEJIOKEHUST PEKOMEHJIOBaHbl B  JTaAHHOU
cTaThbe.

Knrouessie CJIOBA: AJIEKTPOHHOE
IIPaBUTEIBLCTBO, IIpaBOBBIE npoOIeMBl,
AOKYMCHTHUPOBAHHBIC TCXHOJIOI'uHU,

peructpanuss HUHPOPMAIUOHHBIX PECYpPCOB,
rocyaapCTBCHHBIX CJyXalluX, BHGKTPOHHBIﬁ
JTOKYMEHTO00O0POT.

Undoubtedly, a number of problems arise in
the way of introducing such a large-scale sys-
tem as “e-government” into the social and eco-
nomic life of any country. First of all, it should
be noted that the problems upon the transition
to “electronic government” as a whole, can be
divided into the following main groups: orga-
nizational and legal problems, technological
problems, methodological problems, informa-
tion problems, financial and subjective prob-
lems. . Developing an effective online public
administration or e-administration means bal-
ancing the needs of two constituent groups:
one external- the citizens or the customers, and
one internal-staff
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and management, or the administrative back
office. (1, p. 48)

In the most general view, main legal prob-
lem is the imperfection of the regulatory legal
framework, or insufficient understanding of
the texts of normative legal acts themselves,
since the existing legal norms still do not com-
pletely allow the replacement of management
documents in paper form with electronic ones
having the same legal force. A certain bias re-
garding the reliability of electronic documents
often leads to the presentation of excessive re-
quirements for their protection. It follows that
the legal regulation of information and com-
munication technologies should be based on
the following basic principles: ensuring the
rights of citizens to freely obtain information
from public information systems; publicity
and openness of the development of regulatory
norms by involving the public in the prepara-
tion and discussion of various projects; cre-
ation of equal conditions and elimination of
monopolism in the considered sphere; creation
of appropriate legal conditions for the use of
electronic documents in public administration.

The implementation of these principles is
recommended to apply the following key ar-
eas: the development of new laws that supple-
ment and develop existing provisions in the
considered area; development of by-laws and
leading documents ensuring effective enforce-
ment of existing legislation. At the same time,
it should be emphasized that at this stage most
of the developments in the field of informa-
tization and establishment of “e-government”
do not give an answer to the key question,
which tasks to solve in our country in gener-
al and its regions in particular, require a deep
informatization of the sphere of public admin-
istration.

Technological problems are related to low
documented technologies, the lack of descrip-
tions of many technological processes, and the
weak study of technological transitions. When
moving to the use of ICT for government-re-
lated transactions, an electronic equivalent is
needed to a signature, as used in paper-based
systems to verify receipt of a welfare payment
or to sign a cheque. (4. p,22) Currently, there
is a lack of highly skilled technologists, which
in turn leads to a lack of understanding of the
essence of information technology, or there
is a substitution of concepts. As a result, in-
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formation systems won’t be coordinated with
each other because of the lack of technologi-
cal, temporary and other types of compatibil-
ity of such systems. Methodological problems
affect the issues of methodological support
of the established programs for the develop-
ment of services in the field of information and
communication technologies. Although some
methodical guidelines exist, they should be
formed at a faster pace.

Information problems concern the state regis-
tration of information resources, as well as the
format and functions of the state register. Im-
plementation of a particular strategy requires
automation, taking into account the functions
of storing so-called information about infor-
mation resources. An essential improvement
was the centralization of the maintenance of
information systems in the standard terminolo-
gy, the forms of documents, certain classifiers
and notation systems. Nevertheless, the eval-
uation of the websites of the executive bodies
shows an insufficient level of quality of this
information resource, which also requires the
strengthening of methodological support.

Financial problems are primarily related to
the structure of costs for informatization, with
the need for targeted budgeting and improve-
ment in this direction of the budgetary classifi-
cation. In general, costs are foreseen for capital
investments; acquisition of computer facilities,
software and hardware; training of specialists;
operation of information systems. At the same
time, the acquisition of information resources,
training of users, costs for operation remain
beyond the scope. Therefore, it is required to
refine the budget classification in terms of rev-
enues from informatization and expenditure
items. Also, it should be noted about the need
to maximally open tenders for the supply of
equipment, software and other works.

To the subjective problems it is necessary to
attribute the reluctance to abandon the estab-
lished practice of paperwork. It is still difficult
to talk about the full implementation of such a
system, since the first persons of the organiza-
tion are not ready to use it for many reasons. .
But they are the ones who are able to feel to the
maximum extent the advantages that the tran-
sition to a more efficient mode of work gives,
and, thereby, affect the motivation of subordi-
nates. It should be noted that while there is no
personal interest of the heads of various
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departments, ordinary employees easily find
opportunities to slow down the implementa-
tion of the system and convincingly justify its
inefficiency. The overcoming of subjectivity
by the first persons is achieved by their in-
volvement at the stage of setting the task of
designing a particular system and adapting it
for the needs of a particular body.

Moreover, another important problem is
connected with the unsatisfactory level of
qualification of civil servants in the process
of establishing and functioning of “electronic
government”.

In conditions of informatization of govern-
ment institutions and transition to electronic
document circulation, the professional training
of employees of public administration bodies
in the use of modern information and commu-
nication technologies and the methodology for
assessing their qualification is of particular
importance. State officials specially outlines
the need for training and attestation of civil
servants in the field of computer technology in
the number of assignments.

According to experts, in our country there
is a staffing problem in the field of “e-gov-
ernment”, since experts immersed in subjects
(consultants, analysts, people who understand
the subject area, able to set a task, and not just
programmers), across The Republic of Azer-
baijan and its regions are few. The recruitment
of such people with special knowledge in this
area is difficult, which in turn significantly
reduces the effectiveness of activities to form
“e-government”.

The use of information and communication
technologies in public administration bodies
without changing the principles of the orga-
nization of administrative processes cannot
bring the expected positive consequences. In
this regard, with the exception of the tradition-
al powers necessary to perform routine duties,
civil servants involved in e-government proj-
ects must have other powers in various fields
(harmonious management of the development
of all parts of the e-government system, mod-
eling of the main administrative processes
with the purpose of their analysis, optimiza-
tion and identification of information needs,
management of projects for the creation and
implementation of “electronic government “;
risk management and organizational changes
associated with the use of information tech-

nology in the business).

It should be emphasized that the professional
development of civil servants is not aimed at
developing competencies to improve overall
performance and effectiveness of activities by
transforming administrative processes based
on the use of the potential of information and
communication technologies. The key reasons
for this situation are:

- lack of methods that approved at the nation-
al level for disclosing the structure and level of
authority objectively necessary in the transi-
tion to “electronic government”, as well as the
practice of their application;

- lack of the practice of creating programs of
professional development and evaluating their
effectiveness and efficiency leaning, based on
an assessment of the change in the degree of
compliance of the powers of civil servants to
the required level;

- insufficient formation of a uniform infor-
mation resource on the scope of advanced
training (legislation, methodologies, various
training materials, analytics, specialization of
educational institutions, etc.).

In order to correct the current situation and
eliminate the causes of its occurrence, it is nec-
essary to undertake the followings:

-to approve the appropriate methodology for
analyzing and determining the structure and
level of competencies of civil servants neces-
sary to ensure the achievement of the goals of
creating an “e-government”;

-to point out the need to apply this meth-
odology when confirming the need for profes-
sional development of civil servants and the
formation of appropriate programs;

-to establish passing of attestation by civil
servants due to the fact that their level meets
the requirements identified by the methodolo-

Solving these problems will provide an op-
portunity to effectively implement the strategy
for the formation of the information society and
“e-government” in our country, to improve the
quality of the entire system of public adminis-
tration. Therefore, an integrated understanding
of strategy, which brings together the key el-
ements of the market and the resource-based
view that are relevant for success, should qual-
ify as a vital basis for strategy formulation, es-
pecially in the field of e-government. (2. p, 50)

[99L_




ELSA AZORBAYCAN HUQUQ JURNALI

Thus, the main reason of the need for chang-
es in the regulatory framework is primarily the
process of transition from paper to electronic
document circulation. In the environment of
lawyers there are constantly quite fair disputes
about how to determine the electronic sight of
paper records management. Moreover, there is
a need to introduce amendments and additions
to the laws on the protection of personal data
of citizens, to specify the extent of the spread
of state secrets, to change the requirements
for storing and exchanging data electronically,
and so on.

It is necessary to note once again that the
basis of the activity of “e-government” is both
interdepartmental electronic interaction of all
levels, and interaction of executive authorities
with various actors. At the same time, in elec-
tronic databases, information which belongs
both to the state represented by its bodies and
to citizens is collected, processed and system-
atized. Governments must achieve innovations
in their systems, institutions and processes in
order to achieve tangible results and have a
positive impact on the lives of citizens. (3.
p, 12) Particular importance in resolving the
collisions that arise in the process of imple-
menting the functions of “electronic govern-
ment” between state bodies and citizens, ac-
quires the correct definition of information
that is received, stored, processed, transferred
between participants involved in the process
of electronic interaction. For example, no law
has been adopted regarding information clas-
sified as official secret of state bodies. In this
regard, it seems necessary to legislatively fix
the status of information containing informa-
tion constituting an official secret, as well as
the degree of protection of this information.
Otherwise, the execution of the function of
“electronic government” will be difficult.

We will note also that interdepartmental and
inter-level interactions of executive authori-
ties are of a “contractual” nature, agencies do
not have access to the information necessary
for their activities to be fully operational in
practice, collected by other agencies. More-
over, various technical failures form wrong
perception of information. It is known that,
automation of executive bodies took place at
separate times, at diverse levels and by means
of various mechanisms. At the same time, each
executive body applies its own regulations.
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Hence, there are certain problems: in one body
there is a full electronic document flow func-
tions, in the other, “manual” data entry is used.
Since the implementation of electronic interac-
tion is not so much a technical problem as an
organizational one, it is not just about transfer-
ring public services to the electronic form, but
about changing the complex sequence, the in-
terconnected chain of administrative processes
that provide such services.
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ABSTRACT:

This article deals with features of formation
of European Union’s legal personality. Legal
consequences of the Union’s actual entry into
international relations are analyzed. The rele-
vant provisions of the Lisbon Treaty are con-
sidered.

Acar sdzlor: Avropa Ittifaqi, Avropa Bir-
liklori, beynolxalq hiiquq subyektliyi, beynolx-
alq miinasibatlor, imumi xarici va tohliikasiz-
lik siyasati.

Annotasiya:

Bu moqalodo Avropa Ittifaqinin hiiqugi su-
byektliyinin formalasmasinin xiisusiyyotlori
aragdirilir. Ittifaqin beynolxalq olagalors dax-
il olmasinin hiiquqi naticalori tohlil edilir.
Lissabon miiqavilesinin miivafiq miiddealar1
nozordon kegirilir.

KinroueBsle cnoBa: EBponeiickuii
EBpomneilickue cooOmiecTna,
paBoCyOBEKTHOCTb, MEXKIYHApOIHbIC
OTHOIIEHHUS, OO0mlass BHEIIHSS TOJMUTHKA W
MOJUTHKA O€30MaCHOCTH.

COI03,
MEXAyHapoaHas

AHHOTAUA:

BaroiicTaThe paccMaTpuBalOTCsi 0COOCHHOCTH
dbopMupoBaHus MPaBOCYOBEKTHOCTH

EBponeiickoro Coro3a. AHaIu3upyoTcs

MpaBOBBIE MOCJIEACTBUSA daxTUUECKOTO
BeTymieHuss Coio3a B MEXAYyHapOJHBIE
OTHOLIEHHUS. PacCMOTpPEHBI COOTBETCTBYIOLIHUE
nonoxxeHus JluccaboHCKOro J0TOBOpA.

The notion of “international legal personal-
ity” is in close relation with that of “subject
of international law”, these notions being often
defined one through the other. For the identi-
fication of a subject of international law it is
required to ascertain whether such subject pos-
sesses legal personality in the international le-
gal order, in other words, whether it has the
legal capacity to act internationally (1).

Since the formation of the European
Union over its international personality, there
have been disputes. This was mainly due to
the fact that when concluding the Maastricht
Treaty, the states did not give the Union the
opportunity to independently enter into inter-
national relations. However, in fact, such
activities by the European Union were carried
out through the European Communities. In or-
der to understand the essence of the “actual”
international personality of the EU in 1992-
2009, it is necessary to turn to its grounds.

Having established the European Union
in 1992, Member States three “pillars”, one of
which is the common foreign and security pol-
icy (CFSP). It should be noted that the CFSP
affects not only the Union and the Member
States, but also the European Communities
that have not ceased to exist since the creation
of the European Union. Both states and inte-
gration associations had to coordinate among
themselves foreign policy, the implementation
of which took place both on behalf of the states
and on behalf of the Union itself (5).
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Foreign sources rightly point out that, in
order to implement a common foreign poli-
cy, the Union clearly needed the ability, for
example, to conclude international treaties
with third parties. Such an opportunity the EU
Maastricht Treaty does not provide. The opin-
ions of the Europeanists were divided into two
camps: some believed that granting the status
of a legal entity to the Union would not harm
national sovereignty and would allow states
to fully and sufficiently independently im-
plement their foreign policy. Others believed
that the conferring of legal personality on the
Union would affect the legal personality of
the Community. However, the authors note the
paradox of the Maastricht Treaty. In particu-
lar, the provisions of articles 24 and 38 of the
EC Treaty allow the Council to conclude inter-
national agreements in the field of CFSP and
LDPE. The Council, in turn, is an institution
of the Union, and not an intergovernmental
conference, therefore, giving these powers to
the Council, states grant the Union the right
to conclude international treaties, officially
refusing to recognize the existence of an in-
ternational legal personality. It is obvious that
the Union entered into international relations
through the institutional system of the Com-
munities, while not having its own interna-
tional personality (6).

It is worth agreeing with the German
scientists who believe that the legal person-
ality of the Union was not only derived from
actual relations (4). In turn, the argument in
favor of legal personality is the presence of
permanent bodies and the ability to accept new
members.

Theoretical discussions were also con-
ducted among Russian international lawyers.
Some authors, while analyzing the EU acts
and examining its international activities, tend
to have a legal personality. For example, B. N
Topornin denies the lack of legal personality
in the European Union by virtue of Article 49
of the Treaty on European Union, which es-
tablishes the rules for admission to the EU,
as well as article 15, according to which the
Presiding Member State represents the Euro-
pean Union in matters related to the general
policy and security policy, which points to the
activities of this organization as a subject of
international law (7). In addition, in foreign
sources, the position on the legal personali-
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ty of the European Union on the basis of the
latter’s own competence in terms of powers in
the field of common foreign policy and general
security, internal affairs and justice, European
citizenship issues was upheld by G. Ress.

Europeans, defending the presence of
international legal personality in the Europe-
an Union, the main argument is the possibility
of the EU (before Lisbon Treaty) to conclude
international trade agreements. The authors
speak about the possibility of entering into
contractual relations with third countries, as
well as the possibility of being responsible.

Real relations of the EU still spoke of his
participation in international relations. More-
over, the EU entered into similar relations as a
subject of international law, for example, tak-
ing part in international organizations. Thus,
the central element of the foreign policy of the
European Union is relations with the UN. Co-
operation has been and is being implemented
now in a wide range of areas: environmental
protection, peace consolidation in conflict
zones, humanitarian assistance in crisis situa-
tions, combating corruption and crime, global
health problems, labor and culture issues.

The European Union enters into rela-
tions with the UN and through member states.
This is especially true in such areas as agricul-
ture, fisheries and trade. Currently, the EU is a
party to more than 50 multilateral UN agree-
ments. In addition, the Union makes a signifi-
cant contribution to the UN system.

Cooperation is built not only on political di-
alogue - the EU provides significant financial
support for UN programs and projects, imple-
mented on the basis of financial and adminis-
trative framework agreements.

The European Union has taken a stable
place in relations with the UN. This is mani-
fested in the fact that it is represented in six
main committees and other subsidiary bodies
of the UN General Assembly, the Economic
and Social Council and its commissions, as
well as in other bodies, including bodies of
specialized agencies of the UN system. More
than 1,000 internal coordination meetings of
the EU are held in New York, Geneva and Vi-
enna in order to develop a common position.
Of no small importance is the permanent mem-
bership of France and Great Britain in the UN
Security Council. Thus, Article 19 of the Trea-
ty on the EU provides that Member States
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that are also members of the UN Security
Council will coordinate their actions and fully
inform the other member states (3). Member
States that are permanent members of the Se-
curity Council will take care in the exercise
of their functions to protect the position and
interests of the Union, without prejudice to the
responsibility vested in them in accordance
with the provisions of the UN Charter.

It should be noted that European Union
entered into international relations through
the European Communities. For example, the
European Community, and not the Union, is
a member of the World Trade Organization.
WTO members are also EU states. In this re-
gard, there is a problem with the definition of
“international competence” of each of the sub-
jects. An attempt to differentiate the powers in
this sphere was made by the Court of Europe-
an Communities.

Even at the conclusion of the Treaty es-
tablishing the WTO, a dispute arose between
the Commission and the Member States of
the Community, which of them has the right
to sign the WTO Agreements. In accordance
with the Court’s conclusion, according to Art.
113 (now Article 133 of the Treaty on the Eu-
ropean Community) the Community has the
exclusive competence to conclude internation-
al treaties in matters related to trade in goods.
The Community and its member States have
the joint competence to conclude the GATS
and TRIPS. As noted by M.P Fedorov, this
conclusion was perceived ambiguously in the
scientific world. Thus, according to M. Hilf,
the Court could perhaps have recognized for
the Community the authority to conclude all
WTO agreements. It seems, however, that this
conclusion of the Court is quite logical from
the international point of view. The exclusive
competence of the EU is provided only in the
sphere of trade in goods, and in the sphere of
services and intellectual property, the Com-
munity does not have such powers (Article
133 of the Treaty on the EU). Obviously, thus,
Member States, while limiting the internation-
al legal personality of communities (including
the Union), reserve the right to independently
make decisions in certain areas. This approach
has been preserved in the Lisbon Treaty.

Indeed, Article 32 of the Treaty on the Euro-
pean Union fixes the international legal per-
sonality of the European Union. This means

that the existing legal personality has finally
acquired legal support, and now the EU be-
comes a full-fledged subject of international
law. Commenting on this article, Ralph Gran
points out that by giving the EU legal person-
ality, states fix the provisions only on the basis
of which the Union can independently enter
into international relations, that is, act as a sub-
ject of international law. The author speaks of
the strict limitation of the legal personality due
to its secondary nature (production). Indeed,
the states, granting the EU status, hastened to
clearly stipulate its scope, to consolidate the
scope of “international competence” (8).

It can be said that the states endow the
Union with legal personality, but with “reser-
vations”. For example, the EU can conclude
international treaties in all areas of its compe-
tence, if:

- this is provided for by the basic EU treaties;

- requires the achievement of the objectives
indicated in the contracts;

- a legally binding EU document requires
this;

- this contract may affect or change the gen-
eral rules of the EU.

In general, the international legal per-
sonality of the European Union under the
Lisbon Treaty is reduced to the fact that the
EU gives the right to enter into internation-
al treaties independently (without the Com-
munities) and to be a member of internation-
al organizations. However, among European
scholars there are those who believe that this
is not enough, moreover, when analyzing the
provisions of the Lisbon Treaty on the legal
personality, they doubt that the EU has had the
opportunity to conclude international treaties
(not coordinated with the member states), the
subject of which is trade or external policy (9).

The norms of the Lisbon Treaty on legal per-
sonality allow us to say that the Union and the
member states sought to subordinate each oth-
er to the sphere of international relations. On
the one hand, States restrict the international
legal personality of the Union, on the other
hand, the Union establishes control over the
participation of “its” states in international re-
lations. In particular, the norms of the Lisbon
Treaty give States the obligation to coordinate
their foreign policy with the EU. Thus, a provi-
sion is established according to which Member
States within the European Council
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and the Council of Ministers should conduct
joint consultations on any matter relating to
their common interests. This follows from the
principles of cooperation (Clause 3, Article
4 of the Lisbon Treaty) and solidarity (it was
fixed in clause 2 of Article 11 of the Treaty of
Nice and Article 8, paragraph 2 of the Lisbon
Treaty).

Analyzing the provisions of Art. 32 of
the Lisbon Treaty, it can be concluded, that
states undertake to coordinate among them-
selves, and hence with the EU, their position
in the field of foreign policy and any action
in the international arena (2). Also, this article
establishes that Member States have the right
to conclude any international treaty, provid-
ed that it does not conflict with agreements
signed by the EU or does not fall within the
competence of the Union. In our opinion, this
can be interpreted as the fact that the Union
assumes the authority to monitor the conclu-
sion of international treaties by the member
states for their compliance with their acts.

Of particular interest is article 34 of
the Lisbon Treaty, which proclaims the duty
of States to coordinate their actions within the
framework of international organizations and
at international conferences. This article im-
poses an obligation on States to maintain the
position of the Union, especially in organiza-
tions that do not involve all Member States.

It seems that the legal personality of the
European Union, like any other international
organization, undoubtedly depends on the ex-
tent of the powers it is conferred on Member
States.

Obviously, states do not simply define the di-
rections of international cooperation to which
the European Union can join, they can expand
or limit its powers in each specific sphere. The
European Union, after the entry into force of
the Lisbon Treaty, acquired the international
legal personality of the communities. Enter-
ing into international relations, the Europe-
an Union represents not only its internation-
al personality, but also acts on behalf of the
member states. This situation is justified by
the existence of common policies peculiar to
the Union.
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Abstract

The chapter XIV of the Criminal Code of
Azerbaijan Republic dedicated to the crimi-
nal responsibility and the features of punish-
ments which are applicable to the juveniles.
As we know there are some restrictions and
also discounts related to the rights of juveniles
in the legislation of Azerbaijan, especially in
the criminal code. In the article 84 of Crim-
inal Code describes juvenile a person who is
14 years old, but not older than 18 years while
committing a crime. In this case, a punishment
can be defined or forced measures of educa-
tional influence can be applied to them (2).
These punishments and forced measures of
educational influence which applied to the ju-
veniles committed a crime fitting to the “Min-
imum standards about implementation of juve-
nile justice” which adopted 29 November 1985
by General Assembly of United Nations (1).

Agar sozlor: qanunvericilik, mahdudiyyatler,
yetkinlik yasina catmayan soxslor, masuliyyat

Xilasa:

Bu mogaloads yetkinlik yasina ¢atmayan sox-
slorogars1 alternativ cozalarin tobiqi, homin
soxslorin  formal sistemdon yayindirilmasi
vohiiquglarinin mohdudlasdirilmasi sahasindo
movcud olan digor probemlor, Azorbaycan
Respublikasinin Cinayst macallosinds insan

hiiquqlarinin mohdudlasdirilmas1 sahasindo
movcud olan problemlordon biri  kimi
arasdirilir.

KiroueBsie cJoBa: 3aKOHOJIaTENbCTBO,
OTpaHHYCHUS, HECOBEPIICHHOJIETHUE,
OTBETCTBEHHOCTh

PE3IOME:

B 3TOU crarbe paccMarpuBaroTCs
aJbTEepHATUBHBIC HaKa3zaHUs TUTS

HECOBEPIICHHOJIETHUX IPaBOHAPYIIUTENCH H
JIpyrue npooieMsl B 00J1aCTH HapyLICHUH MpaB
YeJIOBeKa W OTPaHMYCHHME MX IMPaB B paMKax
npoOiaeMbl TpaB YeloOBeKa B  YTOJOBHOM
KoJiekce AzepOaiixanckoil PecyOmuku.

In the 30 June 2008 year decision of Supreme
Court of Azerbaijan Republic “Court practice
about the issues of the delinquencies commit-
ted by juvenile offenders”stated that Courts
when looking up to the crimes which com-
mitted by juveniles, theyusing very less a law
norms, such as, punishment or forced measures
of educational influence about juveniles who
committed crimes which do not represent big
public danger or less serious crimes in prac-
tice.

The article 85 of Criminal Code shows that
there is a restriction about the punishments
which are applicable to the juveniles. Just four
types of punishments can be applied to them,
these are, penalty, public works, corrective
works and imprisonment in a certain time.
Penalty can be imposed to juvenile’s salary but
for it it’s important to have permanent or con-
temporary work place to the juvenile.
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Another punishment for juvenile offenders
is corrective works and when this punishment
applied to them 5 to 20 percentages from their
salaries’ hold for the state. If the juvenile res-
olutely try not to agree with fulfilling the cor-
rective work the part of this work which didn’t
fulfill replaced with imprisonment in a certain
time, according to the article 49 of Criminal
Code. It can be considered as a restriction of
the rights of juvenile for a period of time (2).

The instruction about the imprisonment in a
certain time shows that imprisonment cannot
be more than 10 years and this is the conse-
quence of the principle of humanity and jus-
tice. But there is no any direct instruction
about the expectation of limits in repeatedly
committed crimes, relapse of crimes and set of
crimes in the case of appointing imprisonment
punishment. This is one of the restrictions
about the juvenile’s rights in Criminal Code
because if the limit of 10 years about juveniles
overcome it can be against to the rights of ju-
venile offenders.

According to the article 86.2 of Criminal
Code, it is important to define the circum-
stances mitigating punishment and circum-
stances aggravating punishment as a complex
when determine a punishment for the juvenile
offender. Defining the imprisonment punish-
ment very important issue because it can be
restriction of the rights of juvenile and cour-
tchose this punishment only when sure that it
is important to isolate juvenile from society
(2). Detention may be ordered for a number
of different reasons, including concerns that a
juvenile is a risk to him or herself and others,
the need for a secure facility to hold a juve-
nile who is awaiting placementbecause most
nations do not allow prison systems to keep
juveniles in the general population.

United Nations Convention on the
Rights of the Child which adopted in 1989 em-
phasizes that State Parties shall ensure that no
child shall be subjected to torture or other cru-
el, inhuman or degrading treatment or punish-
ment. Neither capital punishment nor life im-
prisonment without possibility of release shall
be imposed for offences committed by persons
below eighteen years of age. No child shall
be deprived of his or her liberty unlawfully or
arbitrarily. The arrest, detention or imprison-
ment of a child shall be in conformity with the
law and shall be used only as a measure of last

resort and for the shortest appropriate period
of time. Every child deprived of liberty shall
be treated with humanity and respect for the
inherent dignity of the human person, and in
a manner which takes into account the needs
of persons of his or her age (4). In particular,
every child deprived of liberty shall be sepa-
rated from adults unless it is considered in the
child’s best interest not to do so and shall have
the right to maintain contact with his or her
family through correspondence and visits, save
in exceptional circumstances. Every child de-
prived of his or her liberty shall have the right
to prompt access to legal and other appropriate
assistance, as well as the right to challenge the
legality of the deprivation of his or her liberty
before a court or other competent, independent
and impartial authority, and to a prompt deci-
sion on any such action.

Sometimes juveniles don’t fulfill the forced
measures of educational influences which ap-
plied to them, for instance, transferred under
supervision juvenile break the law three times
at least or despite the three times of warning
not paying for damage. If juvenile who doesn’t
fulfill the forced measures of educational influ-
ences applied to him or her and break the law
regularly, the state body apply petition against
juvenile for cancelling the decision about re-
leasing from criminal liability (3).

One of the forced measures of educational
influences applied to juveniles is restriction of
leisure time and establishment special require-
ments to behavior of the minor. Restriction of
leisure time and establishment special require-
ments to behavior of the minor can provide
an interdiction of visiting to certain places, as
well as a certain forms of leisure, including
management of a mechanical vehicle, restric-
tion on living outside of the house after certain
time of day, departure to other districts without
a permission of the appropriate state body. On
minor also can be assigned duty to continue
education or to be employed with the help of
the appropriate enforcement authority.Restric-
tion of leisure time and establishment special
requirements to behavior of the minor can pro-
vide, and other measures (5).

Releasing from punishment of the minor is
shown in the article 89 of present Criminal
Code. The minor condemned for commitment
of a crime, which do not represent big public
danger or less serious crime, can be
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released from punishment with application
of forced measures of the educational influ-
ence provided article 87.2 of the present Crim-
inal Code (2). The Court can release from pun-
ishment a minor condemned commitment less
serious crime if recognizes, that a purposes of
punishment can be achieved only by his prem-
ise in the educational or medical-disciplinary
establishment provided for such purposes. The
term of stay of the minor in the provided es-
tablishments cannot exceed the maximal term
of the punishment provided by the present
Criminal Code for a crime accomplished by
him.When the juvenile send to the closed edu-
cational or medical-disciplinary establishment
the time period of juvenile for holding there
defined for three reasons, first is completion
social rehabilitation, second is providing them
general education and vocational training for
allowing them labor activity, third is happen-
ing changing in their personality and life po-
sition.

Releasing from punishment the juveniles
who committed a crime and placing them to
the closed educational or medical-disciplinary
establishment generally is forced measures of
educational influence by nature. But not in-
cluding these measures to the forced measures
of educational influence explaining with hav-
ing them the features of restriction freedom
(6).

Our legislation, especially Criminal Code is
improving day by day and conforming to the
European standards. The main improvement in
this area is Council of Europe Strategy 2016-
2021. The strategy submitted the main pro-
tecting mechanisms children in the context of
deprivation of liberty. Under the United Na-
tions Convention on the Rights of the Child,
deprivation of liberty must be used as a mea-
sure of last resort and for the shortest appro-
priate period of time. Council of Europe mem-
ber States will be supported in avoiding and
preventing deprivation of liberty and criminal-
ization of children through measures such as
extension of diversion and preparation for re-
integration (7). Material conditions and deten-
tion regimes should be improved in line with
Council of Europe standards. Support will
be provided to member States in implement-
ing the European Rules for juvenile offenders
subject to sanctions or measures. The Council
of Europe will promote the implementation
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of the Standards of the European Committee
for the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment regarding
the protection of children deprived of liberty
from ill-treatment and violence, follow-up to
the recommendations of the report on violence
in institutions for juvenile offendersand devel-
op practical guidance for monitoring places
of deprivation of liberty for children. It will
consider addressing the situation of children
whose parents are detained. The Council of
Europe is ready to support, as appropriate and
within its mandate, the UN Global Study on
Children Deprived of Liberty,notably as far as
the European region is concerned.State parties
should take steps to decrease the number of
children deprived of liberty and improve depri-
vation of liberty conditions.

In 2005, as part of the shadow reporting pro-
cedures to the UN Committee on the Rights of
the Child the NGO Alliance conducted its first
research study. This report shows that in gener-
al the situation remains the same and that prob-
lems and gaps in thejuvenile justice systemare
apparent in all regions and in the systemas a
whole. The problems donot appear to be due to
the incapability of individuals working within
the institutions. Rather, theauthorities are not
determined to fulfill their responsibilities un-
der the existing national legislation and inter-
national obligations of Azerbaijan. During the
observations different gaps in legislation were
found which cause the restriction of the rights
of juveniles (8).

Commissions on minorsare one of the main
institutions which play a big role in the protec-
tion of the rights of juveniles and try to fight
against the violence against children. But it
is important to state that there are strict prob-
lems related to this Commissions which cause
restrictions in juveniles rights and criminal
responsibility. According to the law, Commis-
sions on minors can look up to the issues of
juveniles who committed crimes which do not
represent a public danger or less serious crimes
and impose alternative sanctions for them. But
observations showed that Commissions of mi-
nors didn’t look to these issues at last 2 or 3
years. Also these Commissions have rights to
apply to the Pardon Commissions next to Pres-
ident of Azerbaijan Republic relating to the
juvenile’s issues. But there are no any applica-
tions to the Pardon Commissions about
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the children 14-18 years old who suspend-
ed to the imprisonment sentence. As well as,
these Commissions didn’t have the regularly
meetings and discussions with the juvenile of-
fenders and theseare also a big restrictions in
their rights. According to the law, Commission
on minors have right to apply to the business
entities or non-governmental organizations for
the education, finding the job, improvement of
the child, integration, social rehabilitation of
juveniles. But in practice they never applied
for these purposes.

During the observations another problem
showed itself which directly restrict the rights
of juveniles, so, there are no separately po-
lice detention centers for juvenile offenders.
There are no separately cameras for juvenile
offenders and this is a big problem in this area.
Also time period which given to the juvenile
offenders is very short approximately 5-10
minutes in some police detention centers (9).

In investigatory isolators the main
problems are keeping child offenders togeth-
er with adult offenders, lacking in resources
organizing the education. There are open and
closed special educational correctional insti-
tutions. In practice in our legislation two dif-
ferent institutions have first is Mardakan set-
tlement special education institution (for 8-18
years old boys)and second is Guba district
special education institution (11-18 years old
boys) (10).

One of the important and constitutional
right of person also juvenile offender is right
to fair trial as well as it covers right to defense
and in our legislation state provide free legal
aid for accused but practice shows that juve-
nile offenders use aid of attorney play formal
character.

Generally significant restrictions in our
criminal legislation are highlighted and we
saw that discretion about juvenile offenders
in criminal proceedings belongs to police and
special police inspectors in juvenile offenders’
issues exist. In some European countries dis-
cretion belongs to the prosecutor, for instance,
in France, Begum, Norway, Germany and etc.
Generally in our Criminal Code have a prob-
lem with alternative sanctions which cause
restriction of juveniles’ rights and it is very
important to use diversion for juvenile offend-
ers. Diversion is an act which tended to di-
vert the children conflict with law from formal

process.
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ABSTRACT:

The current article deals with the environ-
mental liabilitywithin the European Union.

The article look through the liability for envi-
ronmental offenses according to the European
Law trough which European Union makes ef-
fort to establish common environmental stan-
dards throughout the Union and to implement
and enforce its environmental law and policy.

Acar sozlor: Otraf miihit hiiququ, Avropa
otraf miihit siyasoti, Otraf miithit mosuliyyot
direktivi, c¢irklondirici-6doma prinsipi, otraf
mithitin toftisi, otraf miihit cinayotlori, otraf
miihit ticiin Avropa Birliyi hakimlor forumu

Xiulasa:

Bu moqals Avropa Birlyi ¢argivesinda eko-
loji mosuliyyatdon bohs edir. Magalo Avropa
Hiiququnda Birliyin onun orazisindo iimumi
standatlarini yaratmaga, totbiq vo icra etmaya
calisdig1 ekolji hiiqugpozmalara totbiq edilon
mosuliyyoti nozordon kegirilir.

KiroueBrie CJIOBA: DKOJIOTUYECKOE
npaso, eBpormencKas JKOJIOTHUUYECKAS
nonuTuka, JlupektuBa 00 IKOJIOTHYECKOU

OTBETCTBEHHOCTH, 3arpsi3HEHUE OKPYKAIOLIEH
cpelbl, DKOJIOTHYeCKOe IIPaBo, DKOJIOTHUUECKOE
CyXJEHHE, DKOJIOTHYECKOE CyXJECHHE,
®opym EBpomneickoro corsa s Cyaeu Io
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OKpYXalolleu cpene.

Pesrome:

B Hacrosmen crarbe paccMarpuUBaeTCs
IKOJIOTHYECKast OTBETCTBEHHOCTD B
pamkax Espomneiickoro Corw3a. B crarbe
paccMaTrpuBaeTCs OTBETCTBEHHOCTH

32  JKOJIOTMYECKHME  IPAaBOHApPYLIEHUS B
COOTBETCTBUM C EBpomnelickum npaBoM, B
COOTBETCTBUM C KOTOpbIM  EBponeickuit
COI03 IpUJIaraeT YCHUJUs I yCTaHOBJICHUS
O0IIMX SKOJOTHMYECKHX CTAaHIapTOB BO BCEM
Coro3e U st OCYIIECTBICHUSI B 0OecreueHus
cOOMIOIeHUS ero IPUPOAOOXPAHHOTO
3aKOHOJATEJIbCTBA U MOJUTUKHU.

During the last 40 years the European Union
has adopted a significant and various range of
environmental measures aimed at increasing
the quality of the environment for European
citizens and ensuring them with a high quali-
ty of life. Since the 1970s, the EU has agreed
more than 200 acts of legislation to protect Eu-
ropean environment. These range from waste
water treatment and nature protection to mea-
sures to improve air quality and provide the
public’s right to information. European envi-
ronment can only be well protected if Member
States correctly and sufficiently implement the
legislation they have signed.

Implementation of environmental legislation
of European Union is to be provided in the first
instance by Member States who need to moni-
tor and report on it to the Commission.

In first place any implementation and en-
forcement of environmental legislation are
taken at national level. The European Commis-
sion carries out the role of “Guardian of the
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Treaty”. According to Article 211 first indent
of the EC Treaty, the Commission is to ensure
that the provisions of the Treaty and the mea-
sures taken by the institutions pursuant thereto
are applied. For the purpose performing that
function, the Commission may open infringe-
ment procedures.

Close cooperation between national author-
ities and the European Commission brings
about a better implementation of Unions’ en-
vironmental law. Regional and local author-
ities are also main players and co-operation
with the European Committee of the Regions
is facilitated by a Technical Platform for Co-
operation on the Environment.

The European Union Network for the Imple-
mentation and Enforcement of Environmental
Law (IMPEL) is a network of the environmen-
tal authorities of EU Member States, acceding
and candidate countries, and Norway. It as-
sures a framework for policy makers, environ-
mental inspectors and enforcement officers to
exchange ideas, and encourages the develop-
ment of enforcement structures and best prac-
tices.

Failure to implement legislation at the right
moment and properly may cause many nega-
tive consequences. The human health and en-
vironment can be damaged.Industry of mem-
ber states comes face to face with regulatory
uncertainty. Agreed standards are implement-
ed unequally across the Union. The cost of not
implementing existing environmental legis-
lation is estimated at some EUR 50 billion a
year. Enough implementation of legal require-
ments can bring financial benefits.

To tackle this challenge the Commission has
proposed ways to help Member States with
effective implementation. It identified two
themes: the need for better knowledge of the
state of the environment and appropriate re-
sponsiveness in the ways problems are dealt
with (see also separate article on access to jus-
tice.

Environmental Liability Directive

The directive-2004/35/EC of the European
Parliament and of the Council on Environmen-
tal Responsibility has been adopted in order to
prevent and eliminate environmental damage.
This directive sets up a framework to prevent
and resolve environmental damage based on
the polluter pays principle. Principle of pollut-
er-pays is intended in the Treaty on the Func-

tioning of the European Union (Article 191(2)
TFEU). As the Environmental Liability Direc-
tive deals with the “pure ecological damage”,
it is based on the powers and duties of public
authorities (“administrative approach”) as dis-
tinct from a civil liability system for “tradi-
tional damage” (damage to property, economic
loss, personal injury).

According to the Environmental Liability Di-
rective there are several types of environmen-
tal damage such as damage to the protected
species, natural habitats, damage to water and
damage to soil.

Operators carrying out dangerous activities
listed in Annex III of the Directive fall under
strict liability (no need to proof fault). Op-
erators carrying out other occupational activ-
ities than those listed in Annex III are liable
for fault-based damage to protected species or
natural habitats. The establishment of a caus-
al link between the activity and the damage is
always required. Affected natural or legal per-
sons and environmental NGOs have the right
to request the competent authority to take re-
medial action if they deem it necessary. (ELD)

The Environmental Liability Directive came
into force on 30 April 2004. The EU Member
States had three years to transfer the Directive
in their internal law. The transposition of ELD
was finished by July 2010.

Amendments on Environmental Direc-
tive was made three times through Direc-
tive 2006/21/EC on the management of waste
from extractive industries, through Directive
2009/31/EC on the geological storage of car-
bon dioxide and amending several directives,
and through Directive 2013/30/EU on safety of
offshore oil and gas operations and amending
Directive 2004/35/EC.

Environmental Inspection

Inspections are an essential way to provide
the implementation and enforcement of EU en-
vironment legislation. In 2001, as there was a
big difference between inspection systems in
the Member States legislation, the European
Parliament and the Council passed Recom-
mendation 2001/331/EC ensuring for mini-
mum criteria for environmental inspections in
the Member States (RMCEI). The RMCEI in-
tends non-obligatory standards for the design,
fulfill, following up and reporting on
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environmental inspections. Its target is to
enlarge harmonization with EU environment
law and to contribute to its more systematic
implementation and enforcement in all Mem-
ber States.

The maintenance of the RMCEI has heavily
affected provisions on environmental inspec-
tions in sectorial pieces of environment and
climate change legislation.

The European Union Network for the Imple-
mentation and Enforcement of Environment
Law (IMPEL) played an important role in the
preparation of the RMCEI and through its ac-
tivities has also played an important role in its
implementation.

Environmental crime

Environmental crime criteria is very import-
ant task both European supranational law and
domestic law of every member state. Environ-
mental crime encompasses acts that infringe
environmental legislation and bring about
significant damage or risk to the environment
and human health. The most known areas of
environmental crime are the illegal emission
or discharge of substances into air, water or
soil, the illegal trade in wildlife, illegal trade
in ozone-depleting substances and the illegal
shipment or dumping of waste. Environmental
crimes cause significant damage to the envi-
ronment in Europe and the world. At the same
time they provide for very high profits for
perpetrators and relatively low risks of detec-
tion. Very often, environmental crimes have a
cross border aspect. Environmental crime is a
serious and growing problem that needs to be
tackled at European level.

The problem of environmental crime has
been discussed in many international and Eu-
ropean forums for many years. Building on
this work, the European Commission adopted
a proposal for a directive aiming to ensure the
protection of the environment through crimi-
nal law.

After lengthy institutional discussions and
two judgments of the European Court of Jus-
tice on the extent of the Community’s compe-
tence in the area of criminal law, the Council
and the European Parliament agreed on the
text of the directive on the protection of the
environment through criminal law.

The Justice and Home Affairs Council for-
mally adopted the directive on 24 October
2008.The Directive will have to be transposed
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by Member States by December 2010. There
are several reasons why European environ-
ment must be protected trough criminal law.
Although European environmental law has
arose sins 40 years and more than 200 direc-
tives in the field of environment have adopted
by the European Parliament and the Council,
but there are still many cases of severe non-
observance of Community environmental law.
Environmental law needs to be implemented in
an influential way. That is the reason why the
Commission suggested a directive which calls
for the Member States to ensure for criminal
sanctions for the most serious environmen-
tal offences because only this type of mea-
sures seems adequate, and deterrent enough,
to achieve proper implementation of envi-
ronmental law.The available surveyindicates
that there are big dissimilarities between the
criminal sanctions provided for environmental
offences in the Member States. The existing
criminal sanctions are not enoughstrict to pro-
vide a high level of environmental protection
within the Community.

Main content of the Directive are consist of
minimum requirements to be implemented in
domestic criminal laws of member states.The
proposed directive lays down a list of environ-
mental offences that must be considered crim-
inal offences by all Member States, if commit-
ted intentionally or with serious negligence.
The proposed directive does not create a list
of new illegal acts. The existing law already
provides for these prohibitions. The Member
States, by transposing this directive will only
have to attach to these existing prohibitions
some criminal sanctions.Inciting, aiding and
abetting the commission of these offences
must be punishable as a criminal offence as
well.Member States must ensure that legal per-
sons can be held liable for offences committed
for their benefit. This responsibility can be of
criminal or other nature.Member States must
ensure that the commission of the offences
is subject to effective, proportionate and dis-
suasive criminal sanctions. For legal persons
the sanctions can be of a non-criminal nature.
The proposed directive only sets a minimum
standard of environmental protection through
criminal law to be adopted by the Member
States. The Member States are free to maintain
or introduce more stringent protective mea-
sures.The proposed directive
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does not lay down measures concerning
the procedural part of criminal law nor does
it touch upon the powers of prosecutors and
judges.

European Union Forum of judges for the En-
vironment

The European Union Forum of judges for the
environment was established in Paris on Feb-
ruary 28, 2004, on the initiative of chairmen
of Supreme Courts of France, Italy, Belgium
and England.

This association, established under the law
of Belgium, is open to all EU and European
Free Trade Association judges. The objective
of the Forum is to promote the enforcement
of national, European and international en-
vironmental law by contributing to a better
knowledge by judges of environmental law, by
exchanging judicial decisions and by sharing
experience in the area of training in environ-
mental law.

During the Brussels Conference in 2010 the
Forum brought together for the first time pub-
lic prosecutors from the different members
states of the EU. In doing so, the Forum has
played an essential role in the establishment of
the European Network of Prosecutors for the
Environment (ENPE). This Forum played im-
portant role in the preparation of the initiative
of Environmental Liability Directive.

The Environmental Implementation Review

The Environmental Implementation Review
(EIR), publicized in 2016. EIR is animplement
to assist deliver the benefits of EU environ-
mental law and policies for businesses and cit-
izens through better implementation. It directs
to address the causes of implementation gaps
and find answers before problems become se-
rious and reach the stage of infringements.The
European Commission issued the first ever
comprehensive overview of how EU environ-
mental policies and laws are applied on the
ground. The EIR package includes 28 country
reports which map national strengths, opportu-
nities and weaknesses; a Communication iden-
tifying common challenges across countries,
and suggested actions for improvement for all
EU Member States presented in an Annex.

Conclusion:

As mentioned above, the European Union has
several strong methods to implement and en-

force European environmental law and policy.
For this purpose, European Union adopts de-
cisive directives, inspects activities of respon-
sible authorities in the field of environment,
fights against environmental crime, organize
judicial cooperation between the member
states, takes measures to control and analyze
the current situation of member states in the
ecological field. Because poor implementation
of environmental law and policies has many
negative effects, such as the environmental,
economic and social costs, unequal playing
level field for economic operators, and the loss
of credibility of both national authorities and
the EU. Full implementation of EU environ-
mental legislation could save the EU economy
€50 billion every year in health costs and direct
costs to the environment. The EU waste policy
alone could create an additional 400,000 jobs
by 2020, and full implementation of water leg-
islation could bring annual benefits of nearly
€2.8 billion. That is why European Union takes
measures to improve its environmental policy
year after year and to implement and enforce
its legislation more strictly.
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Abstract:

This article deals with types of international
arbitration, their role in alternative dispute res-
olution, effectiveness of them and their advan-
tages and disadvantages. Arbitration is a form
of the alternative dispute resolution which
gives the right to parties of the commercial dis-
pute to solve their dispute out of the court. In
the international business, specially in the in-
ternational transactions arbitration is the most
dominant method of resolving disputes.

Agar sozlor: beynolxalq arbitraj, daimi arbi-
traj institutu, ad hoc arbitraj, UNCITRAL.

XULASO:

Bu  moqalodo  beynolxalq  arbitrajin
novlorindan, bu névlerin miibahisalorin alter-
nativ hollindoki yerindon, onlarin somaralil-
iyindon vo homg¢inin istlinliiklori vo monfi
toraflorindan bohs edir. Arbitraj miibahisa toro-
florino miibahisoni mohkomoadon konar hall
etmok hiiququ veron miibahisolorin alternativ
halli vasitslorinin bir noviidiir. Beynalxalq bi-
znes miinasibatlorindos, xiisusilo do beynalxalq
omoliyyatlarda arbitraj miibahisalorin hollinin
dominant metodlarindan biridir.

KiroueBsie cJoBa: MEXyHapOIHbIN
apOuTpax, HHCTUTYLUHOHAJIBHBIM apOuUTpax,
apoutpax ad hoc, FOucuTan

B oToll crarbe paccMaTpUBAIOTCS, THIIBI
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MEXIyHapOJHOrOo  apOuTpaxa: poib B
aJbTEPHATUBHOM pPa3pelIeHHH CIIOPOB HX
3¢ (peKTUBHOCTP M MPEUMYLIECTB, a TakK
XKe HeJIoCTaToK.ApOutpaxk - 310 ¢opma
aJbTEPHATUBHOTO paspemeHus CIIOPOB,
KOTOpas J1aeT MPaBO CTOPOHAM KOMMEPYECKOTO
criopa paspemarb CBOW CIOp 3a MpeaelaMu
cyna. B mexnynaponHoMm Ou3Hece, 0COOECHHO
B MEXJYHApOAHBIX CHEJIKaX, JJIsI pa3pelieHue
CIIOpOB, apOuTpaxk  sBIsAEeTCs  Haumboiee
noMuHUpytoneM (3pPEeKTUBHBIM) METOJIOM.

First of all, arbitration is a form of alternative
dispute resolution which allows disagreements
between two parties to be resolved outside of
the traditional court system.Generally parties
are entitled to choose the form of the arbitra-
tion which they deem appropriate in the facts
and circumstances of their dispute. The choice
of the right institution depends on various as-
pects, for example the parties’ backgrounds,
the subject matter, the amount potentially in
dispute, the applicable law on the merits and
on where the award is going to be enforced.
Arbitrations are commonly divided into 2 main
types: ad hoc arbitration and institutional arbi-
tration.In fact, Article 2(a) of the UNCITRAL
Model Law on International Commercial Arbi-
tration recognizes both ad hoc and institutional
arbitrations as it defines arbitration as: “Any
arbitration whether or not administered by a
permanent arbitral institution”. (1) Similarly
article of the “Law on International Arbitra-
tion” of Azerbaijan Republic also recognizes
both arbitration: “arbitration - any arbitration
whether or not it is conducted by the perma-
nent arbitration office”. (2)

Institutional arbitration is an arbitration
which is administrated by an institution.
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In an institutional arbitration, the arbitration
agreement designates an arbitral institution
to administer the arbitration. The parties then
submit their disputes to the institution that in-
tervenes and administers the arbitral process
as provided by the rules of that institution. The
institution does not arbitrate the dispute. It is
the arbitral panel which arbitrates the dispute.
For example, international institutions include
International Chamber of Commerce (ICC),
London Court of International Arbitration
(LCIA), International Centre for Settlement
of Investment Disputes (ISCID) and etc. All
these institutions have rules expressly formu-
lated for conducting arbitration.

Institutional arbitration may be preferred
if the parties do not mind the administrative
charges levied by the institution. However, the
administrative fees will be also high as they
are calculated based on the amount in dispute.
The rules may also require parties to respond
within unrealistic time frames. Such rules may
be applicable to a particular trade or industry,
but not to the existing or prospective needs of
one or more of the parties. (3) Parties should
take care in selecting and deciding which in-
stitution to designate in their arbitration agree-
ment. They should consider the nature and
value of the dispute, rules of the institution as
these rules differ, reputation of the institution
and parties also chose the rules which in the
same line with the latest developments in in-
ternational commercial arbitration practice.

In order to submit a dispute to institutional
arbitration, it is necessary to use precise lan-
guage in the agreement to arbitrate. Each ar-
bitral institution has its own model arbitration
clause. The ICC’s is as follows: “All disputes
arising out of or in connection with the present
contract shall be finally settled under the Rules
of Arbitration of the International Chamber of
Commerce by one or more arbitrators appoint-
ed in accordance with the said Rules.” (4)

Features of institutional arbitration are fol-
lowing:

1) It involves specialized institution.

2) It has pre-established, up-to date set of
rules.

3) Administered arbitration process, i.e.
the institution oversees the whole proceeding
and guarantees a certain standard flow of the
procedure.

In the contrast to the institutional arbitra-

tion, an ad hoc arbitration is a proceeding that
requires the parties to select the arbitrator(s),
and the rules and procedures. If necessary, the
parties can still designate an arbitral institu-
tion as an appointing authority and adopt an
institution’s arbitration rules, if the rules allow
the parties to opt out of case administration by
that institution. The parties may also adopt the
UNCITAL ad hoc rules for domestic and inter-
national disputes. (5)

Ad hoc arbitration is an arbitration which
is not administrated by an institution. Ad hoc
arbitration has been defined as ‘“arbitration
where the parties and the arbitral tribunal will
conduct the arbitration according to the proce-
dures which will either be previously agreed
upon by the parties or in the absence of such
agreement be laid down by the arbitral tribunal
at the preliminary meeting once the arbitra-
tion has begun.” Therefore, ad hoc arbitration
is arbitration agreed to and arranged by par-
ties themselves without recourse to an insti-
tution. The proceedings will be conducted by
the arbitrator in accordance to the agreement
between the parties or with their concurrence.
This type of arbitration is a proceeding that is
not administered by institution and requires
the parties to make their own arrangements for
selection of arbitrators and for designation of
rules, applicable law, procedures and adminis-
trative support. Provided the parties approach
the arbitration in a spirit of cooperation, ad hoc
proceedings can be more flexible, cheaper and
faster than an administered proceeding. The
absence of administrative fees alone makes
this a popular choice. (6)

An ad hoc arbitration is one where parties agree on particu-
lar, non-institutional rules to govern the arbitration rather than
conduct it under the supervision of a specialist institution. The
parties themselves determine all aspects of the arbitration like
the selection and manner of appointment of the arbitral tri-
bunal, applicable law, procedure for conducting the arbitra-
tion and administrative support without assistance from or
recourse to an arbitral institution. The arbitral mechanism is
therefore structured specifically for the particular agreement
or dispute. If the parties cannot agree on such arbitral detail or,
in default of agreement, laid down by the arbitral tribunal at a
preliminary meeting once the arbitration has begun, it will be
resolved by the Courts of State pursuant to the law of the seat
of arbitration. While parties themselves may devise a bespoke
set of arbitral rules to govern the arbitration, however, it is also
open to the parties to adopt the 2010 UNCITRAL Arbitration
Rules which are specifically designed for ad hoc
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arbitral proceedings. These rules offer some
of the certainty of institutional rules, without
the necessity of submitting the dispute to the
supervision of an arbitral institution.

The main features of ad hoc arbitration are:

1. Independent proceedings giving parties
maximum flexibility;

2. The Tribunal is chosen by the parties (al-
though if agreement cannot be reached the
matter may be referred to an appointing au-
thority);

3. There is no review of the award by an
arbitral institution.

Ad hoc proceedings need not be kept entire-
ly separate from institutional arbitration. Of-
ten, appointing a qualified arbitrator can lead
to the parties agreeing to designate an insti-
tutional provider as the appointing authority.
Additionally, the parties may decide to engage
an institutional provider to administer the ar-
bitration at any time. Provided the parties ap-
proach the arbitration with cooperation, ad
hoc proceedings have the potential to be more
flexible, faster and cheaper than institutional
proceedings. The absence of administrative
fees alone provides an excellent incentive to
use the ad hoc procedure. (7)

So there are some advantages and disadvan-
tages of both types of arbitration. Advantages
of institutional arbitration is in the availability
of pre-established rules and procedures which
ensure the arbitration proceedings results con-
sistent and predictable results. Administrative
assistance from the institution, which will pro-
vide a secretariat or court of arbitration. The
arbitral institution’s staff will ensure that the
arbitral tribunal is appointed, that advance
payments are made in respect of the fees and
expenses of the arbitrators, that time limits
are kept in mind and, generally, that the ar-
bitration is run as smoothly as possible. In
addition to administration, certain arbitral in-
stitutions, like the International Chamber of
Commerce (ICC), and the International Court
of Arbitration (ICC Court) in Paris, scrutinize
an award before it is published to the parties.
The other advantage is in the qualified list of
the arbitrators. International arbitration insti-
tutions usually benefit from vast databases of
arbitrators in order to assist parties in appoint-
ing appropriate arbitrators for the resolution
of their disputes. (8) The institutions have
panels of experienced arbitrators specializing
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in various areas like construction, maritime,
contract, trade, commodities, etc. available to
them. In all arbitrations, speed is of essence.
Where an arbitral institution is involved, there
will be tight time limits for the exchange of
the parties’ pleadings, the main hearing and the
publication of the final award.

Disadvantages of institutional arbitration is
in the administrative fees for services and use
of the facilities, which can be considerable if
there is a large amount in dispute - sometimes,
more than the actual amount in dispute, bu-
reaucracy from within the institution, which
can lead to delays and additional costs and the
parties may be required to respond within un-
realistic time frames.

Advantages of ad hoc arbitration are follow-
ing: Ad hoc arbitration if properly structured
should be less expensive than institutional ar-
bitration. So ad hoc arbitration is a preferred
mode by the big corporations. Ad hoc arbitra-
tion may be designed according to the require-
ments of the parties, particularly where the
stakes are large or where a state or government
agency is involved. The parties are in a posi-
tion to devise a procedure fair and suitable to
both sides by adopting or adapting to suitable
arbitration rules. Thus, parties are in control
of the process. Ad hoc arbitration is flexible
in allowing the parties to cooperate and decide
upon the dispute resolution procedure. Parties
can avoid such disagreement and avoid delays
if they agree to conduct the arbitration under
for example, UNCITRAL selected arbitration
rules. The result is less time and legal expense
spent in determining complex arbitration rules
to be used in the arbitration. Ad hoc arbitration
is less expensive than institutional arbitration.
The parties only pay fees of the arbitral tribu-
nal, lawyers or representatives, and the costs
incurred for conducting the arbitration, i.e. ex-
penses of the venue charges, etc. They do not
have to pay the arbitration institution’s admin-
istration fees which, if the amount in dispute is
considerable, can be prohibitively expensive.

A disadvantage of ad hoc arbitration is that
it depends for its full effectiveness upon the
spirit of cooperation between the parties. If the
parties do not cooperate in facilitating the arbi-
tration, there could be loss of time in resolving
the issues. There may be repeated recourse to
the courts to determine contested interlocutory
issues which may delay the arbitration




ELSA AZERBAIJAN LAW REVIEW

proceedings. In ad hoc arbitrations, pro-
gressing with the proceedings in the absence
of one of the parties may be somewhat riskier,
given that the absent party may later challenge
the award on the grounds that the arbitral tri-
bunal has not given him a fair opportunity to
be heard.

In the conclusion, institutional arbitration is,
in general, more adequate for the needs of in-
ternational commercial companies because of
its relative reliability, predictability and accep-
tance, which also means an easier enforcement
of the award. A good ad hoc arbitration clause
can take more time to draft and a «bad» ad hoc
arbitration clause might cause the procedure
to end up in front of state courts with more
likelihood than a «bady» institutional arbitra-
tion clause.The choice of the right institution
depends on various aspects, for example the
parties’ backgrounds, the subject matter, the
amount potentially in dispute, the applicable
law on the merits and on where the award is
going to be enforced.
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How Are Foreign University
Diplomas Recognized And What
Are The Practical Procedures?
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ABSTRACT:

This article examines the rules of identifica-
tion of the equivalence (nostrification) issued
by the competent authorities of foreign states,
confirming the successful completion of the
higher education program, identification of any
document, diploma or other certificate in the
territory of the Republic of Azerbaijan. Identi-
fication of the equivalence of foreign countries
in the field of higher education means that the
holders of documents certifying the receipt of
these qualifications by the competent author-
ities of foreign states shall have the same ac-
ademic and professional rights as holders of
documents issued by the higher education in-
stitutions of the Republic of Azerbaijan. The
main purpose of the article is to analyze the
process of nostrification of the diplomas.

Agar sozlor: Miqrasiya, tohsil, nostrifikasiya,
Azarbaycan

XULASO:

Bu mogqalodo xarici dovlatlorin salahiyyatli
orqanlar1 torofindon verilmis, ali tohsil pro-
qraminin ugurla bitirilmosini tasdiq eden, bu
vo ya digor doroco veron hor hansi sonadin,
diplomun yaxud basqa bir sohadotnamonin
Azorbaycan Respublikasinin orazisindo ek-
vivalentliyinin miisyyon edilmasi (nostrifika-
siyas1) qaydalar1 arasdirilir.Xarici dovlatlorin
ali tohsil sahosindo ixtisaslarinin ekvivalen-
tliyinin miioyyon edilmosi xarici dovlotlorin
solahiyyatli orqanlar torofindon bu ixtisaslarin
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alindigini tosdiq edon sonodlorin sahiblarine
Azorbaycan Respublikasinda verilmis ali toh-
sil haqqinda sonadlorin sahiblorinin malik
olduqlar1 eyni akademik vo peso hiiquglarinin
verilmosi demokdir.Moqalonin osas mogsadi
diplomlarin nostrifikasiyasi prosesini tohlil et-
mokdir.

KiroueBsie cnoBa: Murpanus, o6pa3oBanue,
HOocTpudukamnus, Azepoaiixan

PE3IOME:

B nmaHHOM  cratbe  paccMarpuBalOTC
npaBWJia UACHTH(GUKAIUUA HKBUBAJICHTHOCTH
(HocTpudukanuu), BeIJaHHBIE KOMIIETCHTHBIMH
OpraHamu WHOCTPaHHBIX roCyapcTB,
NOATBEPHKAAIONIME YCIEIIHOE 3aBeplICHUE
IpPOTPaMMBI BBICIIIETO oOpaszoBaHus,
UJCHTUPUKAIUIO 1100010 JNOKYMEHTA,
IUIIIOMa WM JIpyroro ceprudukara Ha
Tepputopuu AzepOaifmkanckoit PecryOmmku.
Nnentuduxanus HSKBUBAJICHTHOCTH
UHOCTPAHHBIX TOCYJAPCTB B 00JIACTU BBICIIETO
oOpa3oBaHHMs O3HA4aeT, uUTO oOOiajarenu
JOKYMEHTOB, MOATBEPXKAAIONIUX MOIyUYCHHE
3TUX KBaJdu (UK KOMIETEHTHBIMHU
OpraHaMu WHOCTPaHHBIX TOCYJapCTB, UMEIOT
T€ K€ aKaJeMHYeCKue U MpodeccrHoHaTbHbIE
nmpaBa, d4YTo U oOnagaTenu JOKYMEHTOB,
BBIJJTAHHBIX BBHICHITUMHU YYEOHBIMU 3aBEICHUSAMHU
Azepbaiipxanckoir  Pecnybnuku. OcHOBHas
IeJdb CTaTbM - MpOaHAJIMW3UPOBATh MpoIEce
HOCTPU(DUKAINHU JUTIIIOMOB.

Regarding the recognition of foreign school
and university diplomas, it should be noted
that, Azerbaijan has ratified Convention “On
recognition of higher school diplomas,
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scientific degrees, educational curriculum
obtained in the region of the European states”
(1996), Convention “On recognition of high-
er school diplomas, scientific degrees, edu-
cational curriculum obtained in the region of
Asia and countries of Pacific Ocean” (1996)
, Convention “On recognition of professional
specialties” (1997) and Convention “On rec-
ognition of specialties in the field of higher
school in the European region” (1997) on the
recognition of the diplomas. Besides, Azerbai-
jan is a party to the Convention on the Rec-
ognition of Qualifications concerning Higher
Education in the European Region (referred to
as the Lisbon Convention, developed by the
Council of Europe and UNESCO and adopted
by national representatives meeting in Lisbon
on 8 - 11 April 1997).

According to Law of the Republic of
Azerbaijan on Education, one of the Respon-
sibilities of the State in the field of education
is to identify the procedures on recognition of
education documents issued by foreign coun-
tries and provide nostrification services. After
receiving a package of documents, they shall
be submitted to the Ministry of Education of-
ficers or experts. According to international
practice, the procedure for recognition of di-
plomas being considered takes for more than
four months. The procedure for recognition
of specialties in the higher education area is
being implemented based on existing interna-
tional contracts and recommendations, state
educational standards and normative legal
acts, which regulate the education system of
the Republic of Azerbaijan.

The higher education specialties shall be:

- recognized by the country issued the doc-
ument;

- specified in the international contracts of
the Azerbaijan Republic.

The Ministry of Education is the institution
in Azerbaijan that issues a certificate of recog-
nition. You shall create an application on www.
nostrifikasiya.edu.az and submit a request ac-
companied by the following documents.

1. Filling application form;

2. Document on higher education (original
and copy certified by a notary and translated
into Azeri);

3. Appendix to the diploma with details of
study programs, their volume, total assess-
ment, results for internship, essays and theses,

as well as other indicators for educational pro-
cess (original and copy certified by a notary
and translated into Azeri);

4. Identification Document (copies of pass-
port and identity card duly certified by a no-
tary);

5. Copy of work record card and/or unem-
ployment certificate from the place of resi-
dence;

6. Full-time graduates should submit a docu-
ment (application form or certificate duly cer-
tified) which confirms that they have lived in
the city, where the university is located, during
their study;

7. Part-time graduates should submit docu-
ments (certified) confirming their attendance
at winter and summer sessions during their
study;

8. Copy of military record or certificate of
registration for military service.

However, specific procedures are not con-
ducted in cases of applications by refugees,
asylum seekers or any other vulnerable groups
of migrants.

Department on recognition of Education doc-
uments has been created within the ministry, in
accordance with the provisions of the Law on
Education of the Republic of Azerbaijan, Reg-
ulation on Ministry of Education of the Repub-
lic of Azerbaijan, Lisbon Convention, Hague
Convention on Abolishing the Requirement
of Legalization for Foreign Public Documents
and Executive order of the Cabinet of Ministers
of the Republic of Azerbaijan for confirmation
of regulations on recognition and determina-
tion of equivalence of higher education spe-
cialties of foreign countries. The main duties
of the department are to implement the nos-
trification procedures, provide the functions of
Group of Experts on Nostrification of Ministry
of Education and cooperate with international
partners in order to adopt the best foreign prac-
tices in the mentioned field. Firstly, the depart-
ment imposes the reception and research on the
documents and delivers the relevant requests,
and then presents the prepared personal let-
ter to the Group of Experts on Nostrification.
The Department might conduct an additional
research in case Group of Experts on Nostri-
fication provides further comment about the
significant importance of it. If the decision of
Group of Experts on Nostrification is positive,
certificate on recognition and determination
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of equivalence of higher education special-
ties of foreign countries is presented by the
Department. Otherwise, the Department pres-
ents letter of explanation on the reasons of
non-recognition. Applicants have a right to
appeal in cases of the officers refused to im-
plement the services or due to actions of the
officials. 71st article of the Law of Republic
of Azerbaijan on Administrative Proceedings,
furthermore, indicates the right of stakehold-
ers to appeal of administrative act or refusal
of issuance of the administrative act. Under
the 71.3.2nd article of the same law, individ-
uals’ appeal to the higher administrative body
or institution having competence to examine
the appeal might be on the basis of objection
regarding the administrative act.

Regarding the specific requirements, the
documents on higher education should first-
ly be legalized in the country of origin. It is
worthwhile to mention that, the diplomas and
appendixes given in the countries which are
Party States to the Hague Convention on Abol-
ishing the Requirement of Legalization for
Foreign Public Documents should be legalized
by apostille certification. Documents provided
in other countries should be legalized in ac-
cordance with the national legislation by the
Ministry of Education before getting legalized
by the embassy (consulate) of the Republic of
Azerbaijan in that country. Expert fee for rec-
ognition and determination of equivalence of
higher education specialties of foreign coun-
tries are AZN 50 compared to duty fee which
is estimated in AZN 15 under the Law on State
Duties of the Republic of Azerbaijan.

Under the Article 3.4 of Execu-
tive order of the Cabinet of Ministers of the
Republic of Azerbaijan for confirmation of
regulations on recognition and determination
of equivalence of higher education specialties
of foreign countries, content of study plan and
programs, attestation systems, scope of the
subjects taught, results of attestations by sub-
jects, internship and its duration and the re-
sults of final examination are the main factors
taken into account in the process of appraisal
by experts.

Under the Article 3.7 denial of recognition
can be given if :

- Duration of study in higher education spe-
cialty of foreign country is more than a year
less than education standards of Republic of

Azerbaijan;

- The rights guaranteed under the education
document provided in a foreign country are
less than the rights guaranteed under the edu-
cation document provided in Azerbaijan;

- Azerbaijan Republic does not provide dis-
tant study or mix of distant study and full-time
education on the relevant specialty.

The certificate of recognition and determi-
nation of equivalence of higher education spe-
cialties of foreign countries is being signed by
the Minister of Education of the Republic of
Azerbaijan and approved by the official stamp
of the Ministry. Afterwards, it will be present-
ed to the applicant or its official representa-
tive, or delivered via email.
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Abstract:

In this article we are going to research re-
lationship between abortion and survival,
and the right of the fetus to survive, maternal
health, family planning, and so on. issues and
problems in this area.

Agar sozlor: Coxalma sagligi,abortun hiiquqi
statusu, sagliq xidmeti ,yasamaq hiiququ vo
abort

Xilasa:

Bu moqgalodo abort vo yasamaq hiiququ
arasinda qarsiliqli slagalordon vo déliin yasa-
maq hiiququ, ananin saglamligi, ailo planla-
masi1 va s. masalalorden vo bu sahads mdvcud
problemlardan bahs olunur.

KiroueBsie cioBa:  PemponyKTuBHOE
310pPOBbE, npaBoOBOWCTATYC abopToB,
3npaBooxpaHeHue, aboOpT U MPaBO Ha KU3Hb

Pesrome:

B sToli cTarhe pacCMaTpUBaAIOTCS OTHOLIECHUS
MEXIy ab0opTOM U BBDKMBaHHUEM, a TaKxKe
[IPAaBO IJI0/1a BBIXKUTH, MATEPUHCKOE 310POBLE,
NJaHUpOBaHUE ceMbU M T. [[. mpoOimemsl u
npoOIeMbl B 3TOH 00nacTu.

Occasionally, for political, religious, health
or feminist reasons, the debate on the abortion
1ssues is disclosed, the debate of this social

scourge that is present in every society. Le-
gally or illegally abortions are performed ev-
erywhere. Fortunately, in many societies, the
act of voluntary termination of pregnancy is
guaranteed by law and this has cut to a consid-
erable extent the way of illegal and criminal
abortions with fatal consequences for women’s
health. According to the World Health Organ-
isation, every year in the world, an estimated
40-50 million women faced with an unplanned
pregnancy decide to have an abortion. This
amount of abortions seems to be the cause that
has reopened the public debate on the attitude
of law, rule, religion, morality and the right of
women to abortion.

The problems of abortion have been at any
time part of an open debate across the world.
Polyvalent discussions have become even
more intensive whether we look at them by an
ethical, religious or a legal point of view. Yet,
despite the very long time that was devoted to
the discussion and the decision making regard-
ing abortion issues, they are still difficult to be
solved to the end, because in the essence is an
issue that lies in the public suspension between
those who appreciate the advantages of polit-
ical values in relation with the natural claims
of moral and religious assessment. So again,
there is great disagreement over the issue of
the moral permissibility of abortion.

Abortion is the termination of a pregnancy
by the removal or expulsion of a fetus or em-
bryo from the uterus, resulting in or caused by
its death. An abortion can occur spontaneously
due to complications during pregnancy or can
be induced, in humans and other species. . In
the context of human pregnancies, an abortion
induced to preserve the health of the gravid
(pregnant female) is termed a
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therapeutic abortion, while an abortion in-
duced for any other reasons is termed an
elective abortion. The term abortion most
commonly refers to the induced abortion of
a human pregnancy, while spontaneous abor-
tions are usually termed miscarriages.

Methods of abortion have been document-
ed for thousands of years. Some may be sur-
prised to learn that Hippocrates, whose oath
is famous for its wording “... I will not give a
woman a pessary to cause an abortion”, also
reportedly described methods to terminate a
pregnancy for medical indications in his Cor-
pus Hipocraticum. In the 2008 debate on safe
and legal access to abortion at the Parliamen-
tary Assembly of the Council of Europe, Ms.
Curdova of the Czech Republic noted that:
“The 20th century scientist, George Devereux,
after examining 350 primitive, ancient societ-
ies, concluded that abortion was a universal
phenomenon and that it was impossible to find
or create a social structure in which it would
not exist.

he understanding of a woman’s human right
to decide when and if to have children has
evolved and grown over the past 40 years. At
the international level, governments recog-
nized the right to make childbearing decisions
at the first global meeting on human rights, as
articulated in the 1968 Proclamation of Tehe-
ran. The 1979 Convention on the Elemination
of all Forms of Discrimination Against Women
(CEDAW) , was the first international human
rights treaty to explicitly mention family plan-
ning. At the 1994 International Conference
on Population and Development, 179 govern-
ments agreed that free and informed decision
making about pregnancy and childbirth is a
basic right . In 1999, the UN General Assem-
bly agreed that, “where abortion is not against
the law, health system should train and equip
health-service providers and should take other
measures to ensure that such abortion is safe
and accessible”.

The abortion debate refers to discussion and
controversy surrounding the moral and le-
gal status of abortion. The two main groups
involved in the abortion debate are the pro-
choice movement and the pro-life movement.
Each movement has, with varying results,
sought to influence public opinion to attain le-
gal support for its position.

Pro-choice describes the political and ethical
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view that a woman should have the choice to
continue or terminate a pregnancy. This entails
the guarantee of reproductive rights, including
access to sexual education, to safe and legal
abortion, and to contraception and fertility
treatments. Pro-choice advocates argue that
whether or not to continue with a pregnancy
is inviolable personal choice, as it involves
a woman’s body, personal health and future.
They believe that both parents’ and children’s
lives are better when abortions are legal, thus
preventing women from going to desperate
lengths to obtain illegal abortions. More broad-
ly, pro-choice advocates frame their beliefs in
terms of individual liberty, reproductive free-
dom and reproductive rights.

Pro-choice individuals rarely consider them-
selves pro-abortion, because they consider
abortion an issue of bodily autonomy, and find
forced abortion to be as legally and morally
indefensible as the outlawing of abortion. In-
deed, some who are pro-choice consider them-
selves opposed to some or all abortions on a
moral basis, but believe that abortions would
happen in any case and that legal abortion un-
der medically controlled conditions is prefera-
ble to illegal back-alley abortion without prop-
er medical supervision.

A comprehensive global study of abortion
has concluded that abortion rates are similar in
countries where it is legal and those where it
is not, suggesting that outlawing the procedure
does little to deter women seeking it. Moreover,
the researchers found that abortion was safe in
countries where it was legal, but dangerous in
countries where it was outlawed and performed
clandestinely. Globally, abortion accounts for
13 percent of women’s deaths during pregnan-
cy and childbirth, and there are 31 abortions
for every 100 live births, the study said.

On the other hand, pro-life describes the
political and ethical opposition to elective
abortion, and support for its legal prohibition
or restriction. Those involved in the pro-life
movement generally maintain that human fe-
tuses and, in most cases, embryos are persons,
and therefore have a right to life. Pro-life in-
dividuals generally believe that human life
should be valued either from fertilization or
implantation until natural death. The contem-
porary pro-life movement is typically associat-
ed with Christian morality, and has influenced
certain strains of bioethical utilitarianism.
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From that viewpoint, any action which de-
stroys an embryo or fetus kills a person. Any
deliberate destruction of human life is con-
sidered ethically or morally wrong and is not
considered to be mitigated by any benefits to
others, as such benefits are coming at the ex-
pense of the life of a person. In some cases,
this belief extends to opposing abortion of fe-
tuses that would almost certainly expire with-
in a short time after birth.

So, the problem discussed, has to do with the
debate if the conception of the right of choice
in the context of political justice and the right
of the woman to abortion should be dominant
by leaving aside the issue of the moral status
of the conceived fetus.

The liberal orientation of developed societies
(countries) as well as of the developing ones
is unable to find a middle way to make a par-
tition between the right of women according
to the concept of political justice and the strict
moral and religious conceptions to damage the
fetus to the extent when he’s not a baby yet.

The discussion is made upon the basis of
the liberal society principles founded on tol-
erance and civilization, on the sovereign and
the equal civil right of the women to choose
for themselves, to decide if they want to abort
or not, and not being forbidden of their choice
because the government is biased towards
moral and religion.

Certainly, everywhere where the law banning
abortion has been abolished there have been
major cultural, ideological, medicinal and sex-
ual battles to achieve and realize this difficult
right for women. Abortion, regardless its cost,
should be assessed as one of the pillars of the
sexual revolution, which has as a basic aim the
detachment of the sexual relationship from the
child birth as a mechanical consequence of the
intimate relation.

Modern times require that the developing
societies change the masquilist idea which
traditionally saw women as men’s property.
Time asks for the right of women to control
themselves and independently their sexuality,
to have unlimited possibilities for protective
measures and tools to prevent unwanted preg-
nancies, to have full right on the reproduction
decision.

Countries that keep abortion legal keep abor-
tion safe and consequently, ensure the safety
of women who choose to end their pregnan-

cies. Due to the fact that abortion is not legal
in every country, an estimated 68.000 women
worldwide die each year from unsafe abortions.

Women’s right to comprehensive reproduc-
tive health services, including abortion, is
rooted in international human rights standards
guaranteeing the right to life, health, priva-
cy, and non-discrimination. These rights are
violated when governments make abortion
services inaccessible to the women who need
them. Under international law, governments
can be held accountable for highly restrictive
abortion laws and for failure to ensure access
to abortion when it is legal. Governments also
bear responsibility for high rates of death and
injury among women forced to resort to unsafe
abortion. So, it is government duties to ease
restrictions and ensure access to safe services.

The international Human Rights Instruments
where this women’s right is rooted are the fol-
lowing ones: Convention on the Elimination
of all Forms of Discrimination Against Wom-
en (CEDAW), International Covenant on Civ-
il and Political Rights (ICCPR), International
Covenant of Economic, Social and Cultural
Rights (ICESCR), International Convention
on the Elimination of all Forms of Racial Dis-
crimination (ICERD).

Article 12 of CEDAW protects women’s
right to health and requires states parties to
eliminate discrimination in the area of health
care, including reproductive health care such
as family planning services. Article 16 of the
same Convention protects women’s right to de-
cide on the number and spacing of their chil-
dren and to have access to information and the
means to do so.

In its General Recommendation 24, the CE-
DAW Committee states that it is the duty of
states parties to “respect, protect and fulfil
women’s rights to health care”. The Committee
recognizes the importance of women’s right to
health during pregnancy and childbirth as it is
closely linked to their right to life. To make
health services more readily available, and
thereby prevent maternal mortality, the Com-
mittee explicitly requires that impediments to
women’s access to lifesaving health services
(such as high fees, spousal authorization, or
punitive provisions imposed on women who
undergo abortion) be removed. The Recom-
mendation explicitly says: “It is discriminatory
for a State Party to refuse to provide
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legally for the performance of certain repro-
ductive health services for women”.

In its General Comment 14, the Commit-
tee on Economic, Social and Cultural Rights,
interprets article 12(2) (a) of ICESCR as es-
tablishing a right to maternal child and repro-
ductive health, which requires states parties to
implement measures to accomplish the follow-
ing: “improve child and maternal health, sexu-
al and reproductive health services, including
access to family planning, pre and post-natal
care, emergency obstetric services and access
to information, as well as to resources neces-
sary to act on that information”. While abor-
tion is not mentioned it would necessarily be a
part of comprehensive reproductive health and
family planning services, as would emergency
services that might be required for post-abor-
tion care.
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ABSTRACT:

This article deals with features of European
Union enlargement process. Article will not be
concerned with the challenges of the enlarge-
ment from the European Union perspective. It
is important to see how serious the European
Union is in terms of fulfilling its member-
ship criteria. The Copenhagen criteria are the
membership criteria that must be satisfied by a
country that wants to become a member of the
European Union prior to accession. The main
aim of this article is to analyze the Copenha-
gen criteria.

Acar sdzlor: Avropa Ittifaqu, {izvliik, meyar-
lar, namizad dovlat

XULASO:

Bu moqalodo Avropa ittifagmin genislonmo
prosesinin xiisusiyyotlori arasdirlir. Moaqalo
Avropa Ittifaqr perspektivindon genislonmo
problemloari ilo olaqali olmayib, Avropa Itti-
faqinin lizvlilyina qobulun meyarlarinin na
daracads ciddi oldugunu dyroanmok baximindan
ohomiyyoatlidir. Kopenhagen meyarlar1 Avropa
Ittifaqina lizv olmaq istayon istonilon dovlat
torofindon yerino yetirilmali olan tizvliik mey-
arlaridir. Mogalonin asas mogsodi Kopenhagen
meyarlarini tohlil etmokdan ibaratdir.

Knrwouessie cnoBa: EBponelickuii  Coros,
YJIEHCTBO, KPUTEPUHU, CTpaHA-KaHIUIAT

PE3IOME

BaroiicTrarbe paccMarpuBaoTCsi 0OCOOCHHOCTH
npouecca paclupeHus EBponeiickoro
coro3a. Cratbst He OyneT Kacarbcsi Npodiiem
pacmiMpeHus ¢ TOYKM 3peHus EBpomenckoro
Coro3a. BaxxHO BUJ€Th, HACKOJIBKO CEPbE3HbIN

EBponeiickuii  Coro3 ¢ TOYKH  3pEHUs
BBIIIOJIHEHUSI  €r0  KPUTEPHUEB  UJICHCTBA.
Konenrarenckue KpPUTEPUHU ABIISIOTCS

KPUTEPHUSIMHU WICHCTBA, KOTOPbIE TOJKHBI OBITH
YIIOBJIETBOPEHBI CTPAHOM, KOTOpAsi XOUET CTAaTh
yineHoM EBpomneiickoro Coro3a 10 BCTYILIEHUS.
OcHOBHas LeJb ATON CTAaTbU COCTOUT B TOM,
yTOOBl NpoaHaNM3upoBaTh KomneHrareHckue
KpPUTEpHUH.

Since 1993 the standard preconditions for
membership are based on the Copenhagen
criteria. In the earlier days before 1993, the
simple fact that a country was European and
democratic, was already the necessary and suf-
ficient requirement for eligibility to member-
ship. In this case the theoretical maximum size
of the EU is physically limited by the number
of countries belonging to geographical Europe.
This explains why the application of member-
ship on Morocco in 1987 was not considered
to be acceptable. Even the geographical crite-
rion is not absolute (7). The summit held in
Copenhagen on 21-22 June 1993 was a very
important decision, as mentioned earlier, that
Central and Eastern European Countries could
be included in the Union. In this conclusion of
the Summit, the political and economic condi-
tions necessary for full membership have been
determined.

The EU offers help to countries that are in
the process of meeting the Copenhagen crite-
ria. For the candidate member countries the In-
strument for Pre-Accession Assistance
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(IPA) is available, and the European Neigh-
borhood and Partnership Instrument (ENPI)
for the potential candidate countries.

At the Council of Europe Summit held in
Copenhagen, it was recognized that “for mem-
bership, the candidate country must have pro-
vided stability to institutions that guarantee
respect for and protection of democracy, rule
of law, human rights and minority rights” (3).
In Article 6 of the Amsterdam Treaty signed in
1999, the following is written:

“The European Union is founded on princi-
ples of freedom, democracy, respect for human
rights and fundamental freedoms, and rule of
law supremacy.” Having completed the fifth
enlargement process, the European Union has
set three basic criteria for membership.

The accession criteria, or Copenhagen crite-
ria are the essential conditions all candidate
countries must satisfy to become a member
state. These are:

- political criteria: stability of institu-
tions guaranteeing democracy, the rule of law,
human rights and respect for and protection of
minorities;

- economic criteria: a functioning market
economy and the capacity to cope with compe-
tition and market forces;

- administrative and institutional capaci-
ty to effectively implement the acquis commu-
nautaire and ability to take on the obligations
of membership (9).

The Union’s capacity to absorb new mem-
bers, while maintaining the momentum of Eu-
ropean integration, is also an important con-
sideration. The EU reserves the right to decide
when a candidate country has met these crite-
ria and when the EU is ready to accept the new
member.

First Criteria (Political Criteria)

No clear indication is provided however
about the relative weight and importance of
the Copenhagen criteria, although it seems
that the political requirement still ranks as the
highest in the practical assessment of the Co-
penhagen criteria (8). The political criterion
determines whether a country is eligible for
membership, while the other criteria control
the speed of the negotiations and of the joining
process. Candidate countries should be close
to European Union standards in the following
areas:

- The existence of a stable and institu-
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tionalized democracy;

- The rule of law;

- Respect for human rights;

- Protection of minorities.

Generally, the fact that the country is gov-
erned by a multi-party democratic system,
respect for the rule of law, no death penalty,
no discrimination against minorities, no ra-
cial discrimination, all forms of discrimination
against women are prohibited, all articles of
the European Convention on Human Rights are
accepted without reservation, features such as
the adoption of the European Convention on
the Exercise of Children’s Rights are key con-
siderations for full membership (1). However,
the existence of these principles alone is not
sufficient and must be applied continuously.
It is important that the candidate countries not
only express the notions of democracy and the
rule of law, but also pass them on with all ele-
ments of everyday life. In sum, three key polit-
ical criteria are important for full membership:

1. Democracy and the rule of law

For the superiority of democracy and law
constitutional guarantee covering political plu-
ralism, freedom of expression and freedom to
choose religion, the existence of democratic
institutions, independent judicial and constitu-
tional institutions that enable the various state
units to fulfill their normal functions, the real-
ization of free and honest elections that enable
different political parties to come to power al-
ternately and generally recognize the role of
the opposition are taken into consideration and
evaluated.

2. Human rights

It is important for the European Union to
be a party to the European Convention on the
Protection of Human Rights and Fundamental
Freedoms and to accept the individual appli-
cation of the Council of Europe Human Rights
Court (10).

3. Respect for minorities

The main reference point in this regard is the
Council of Europe Framework Convention on
the Protection of National Minorities and Rec-
ommendation No. 1201 adopted by the Parlia-
mentary Assembly of the Council of Europe.

Second Criteria (Economic Criteria)

According to the results of the Copenhagen
Summit, the existence of a functional market
economy for the first time in the field of econ-
omy is sought for full membership:
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1.  An efficient market economy

For an efficient and functional market econ-
omy:

- The fact that the market forces of the
supply-demand balance are established with
an independent mutual interaction;

- The prices are as free as the trade, the
entrance to the market (opening of new com-
pany) and the absence of obstacles for exit
(bankruptcy);

- The existence of a legal system cover-
ing regulations on property rights (intellectual
and industrial property) and the enforcement
of these laws and regulations;

- The fact that an economic stabilization
involving price stability has been achieved
and the existence of sustainable external equi-
librium;

- To have a broad consensus on the basic
principles of economic policies;

- The financial sector needs to be well
developed so that savings can be directed to-
wards investments (4).

2. Provision of competitiveness within
the EU

The second of the economic criteria for full
membership is that the candidate country has
the capacity to compete within the European
Union. For this:

- The existence of a functioning market
economy, with a macroeconomic stability suf-
ficient for economic actors to make decisions
in a stable and predictable environment;

- Having sufficient quantities and quality
of human and physical capital in infrastructure
(energy, telecommunication, transportation,
etc.), education and research areas;

- The availability of companies’ technol-
ogy adaptability;

- Government policy and legislation,
trade policy, competition policy, state aids,
support for SMEs, etc. the extent to which it
affects its ability to compete;

- Prior to enlargement, the degree of
commercial integration provided by the Union
to the Union (this issue concerns the volume
and quality of the goods traded with member
countries.);

- Having enough small and medium sized
companies;

As indicators of the degree of competitive-
ness in this framework, it is important that
there is a certain trade partnership between

the Union and that country before entry into
the Union and that small firms in the country’s
economy have a large number and competitive
power.

Third Criteria (Compliance with the Acquis
Communautaire)

In addition to the above two conditions for
full membership, a third condition is sought.
This condition is the candidate country’s “ac-
ceptance of economic and monetary union
goals with the political union” and “the capac-
ity to adapt to the decisions that the European
Union will and will take”.

1.  To accept the EU’s political unity and
economic and monetary union goals

The candidate countries must be prepared to
participate effectively in the “common foreign
policy and security policy” of the Union. With
regard to the Economic and Monetary Union,
it is necessary to participate in decisions taken
by Member States on issues such as the inde-
pendence of the central bank, the coordination
of economic policies, participation in the Sta-
bility and Growth Pact, and the prohibition of
the central bank to finance public sector defi-
cits (8).

2. Adhere to the decisions of the EU and
the legislation it applies

It is important that the candidate countries
adapt to the conditions set out in the partner-
ship agreements such as the Customs Union,
the free movement of goods, the free move-
ment of capital, adaptation to the Community
Acquis, which requires a single market tran-
sition, the agriculture, communication and in-
formation technologies, environment, trans-
portation, such as justice and home affairs,
labor and social rights, education and youth,
taxation, statistics, regional policies, general
external and security policy.

It is useful here to briefly give information
on the acquis communautaire. The acquis com-
munautaire refers to the entire set of rules
and institutions in the main European Union
agreements and other sources of auxiliary law
(statutes, decisions, directives, etc.). External
relations, security and justice, free movement,
customs union, protection of the environment,
education and research, all issues are settled in
the EU acquis (6).
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including commitment to political, econom-
ic and monetary union goals, is essential for
membership”. The Council of Europe empha-
sizes the importance of the following in rela-
tion to this last criterion. Adoption of the ac-
quis covers the transfer, implementation and
enforcement processes. It has been empha-
sized by the Council of Europe in Madrid that,
besides transferring Community legislation to
national legislation, it is a key precondition for
ensuring its effective implementation through
appropriate administrative and judicial struc-
tures and for accession negotiations. This is a
very important aspect of preparing for mem-
bership and is a prerequisite for the creation of
mutual trust, which is indispensable for mem-
bership.

An advanced public service and judiciary
has a central place in that candidate countries
can assume their membership obligations and
make effective use of EU structural funds. To
implement and exercise the acquis in an ef-
fective manner, existing institutions must be
strengthened and new institutions established
(5). Appropriate human and financial resourc-
es should be provided. Training and career de-
velopment programs are key elements of this
process.

On the other hand, the Economic and Mone-
tary Union is an integral part of the Communi-
ty acquis. However, a clear distinction must be
made between participation in the Economic
and Monetary Union, which is mandatory for
all member states, and the monetary adoption
of the euro. Even if they join the Economic
and Monetary Union, it is not necessary for
the new member states to immediately accept
one currency after membership (2). Candidate
countries are requlred to restructure their eco-
nomic policies in order to adapt the Maastricht
criteria in order to adopt the euro as early as
possible.

The meaning of the Economic and Mone-
tary Union includes the gradual development
of the economies of the candidate countries in
the ultimate acceptance of the single curren-
cy. Candidate countries have adopted the fol-
lowing principle in terms of full membership
of the EU: Candidate countries will enter full
membership with “status of member state con-
tinuing to use their national currency”. This
exception will be recognized in the Accession
Treaties.
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Acarsozlor: usaq, omok, istismar, miidafio.
Xiilasa:

Bu moqalads, Usaqomoyi, usaq amayinin is-
tismarina tasir edon vo sobab olan asas faktor-
lardan vo usaq omoyinin istismarinin yaratdigi
monfi naticalordon bahs olunur.Usaq amayinin
istismar1 hal-hazirda biitiin diinyada moévcud
olan osas social problemlordon biridir.Ciinki
usaq amayinin istismari usaq hiiquqlarinin po-
zulmasinin an asas novlorindon hesab olunur.
Bu istismarin qarsisinin alinmasi {i¢iin biitiin
dovlatlor 6z 6hdsliklorini lazimi qaydada yer-
ino yetirmoli vo vacib olan tadbirlori hoyata
kegirmolidirlor.

KiroueBrnie cJIioBa:
JKCILTyaTalus, 3aluTa

pebeHoK, TPYI,

Pesrome:

B oTtoit craree paccMarpuBaeTCs IETCKUH

Tpyd, OCHOBHBIE (DAKTOPHI, BIUAIONINE Ha
HKCIUTyaTalMI0 JETCKOTO TPyAa U HEeraTUBHBIC
MOCNEACTBUSL HKCILUIyaTallMu JIETCKOTO TpyAa.
JleTckuil Tpya cewyac sABIAETCS OJHOM U3
OCHOBHBIX COIMAJIBHBIX MpOOJIIeM B MHpE.
[TockonapKy OKCIUTyaTalusi JIETCKOTo Tpyaa
ABJISIETCS OAHUM U3 Haubolee BaXKHBIX
BHJIOB HapyuieHWi mpaB pedeHka. UYToObl
NpeJOTBPAaTUTh 3Ty  O3KCIJIyaTaluio, Bce
rocyaapcTBa  JOJDKHBI  BBIIOJIHUTH  CBOM
o0s3aTenbCcTBA TOJDKHBIM 00pa3oM U MPHUHSTH
HEOOXOIUMBIE MEPHI.

Every child has a right to education, clean
water, nutrition and a safe living environment.
But in some situations according to different
reasons most of children lose these rights. One
of these reasons is the child labor exploitation.
Children work because their survival and that
of their families depend on it, and in many cas-
es because unscrupulous adults take advantage
of their vulnerability.

Millions of children around the world are
forced in child labor, depriving them of their
childhood, their health ,education, depriving
them of their fundamental rights in the process
and condemning them to a life of poverty and
want. (1) Of course, there is work that chil-
dren do to help their families in ways that are
neither harmful nor exploitative. But a number
of children are stuck in unacceptable work for
children — a serious violation of their rights,
such rights include the opportunity to enjoy
their childhood, attend school regularly, have
peace of mind and etc. That’s why,at first, we
must clarify main notion of child labor.Not all
work done by children should be classified as
child labor that is to be targeted for elimination.
Mainly, two main conventions deal with child
labour: the Minimum Age Convention and the
Worst Forms of Child Labour Convention.
Both have been adopted by the International
Labour Organization (ILO) — the specialist or-
ganisation in the UN dealing with the world of
work — and ratified by the UK. And also CRC
deal with main provisions of concerning with
children. The term “child labour”, coined in
Britain during the 19th century, implies that
the children involved should not be working.
“Youth employment”, on the other hand, im-
plies something quite different — that young
people need appropriate
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training and support to enter the labour mar-
ket and to find jobs when they leave school.
Many languages do not have a phrase that im-
plies that children should not be working and
use expressions more similar to “child work™.
(4)

The term “child labor” is often defined as
work that deprives children of their childhood,
their potential and their dignity, and that is
harmful to physical and mental development.
The meaning of the term of child labor also
varies among organizations, ILO argues that
child labor is difficult to define. (1) It depends
on the type of the job and, if the age is under
eighteen and if the job intervenes the children’s
education and development (ILO: 2004). The
World Bank assumes that child labor can do
serious threat to long-term national invest-
ment. Furthermore, according to UNICEF
the problem of child labor can have more bad
consequences besides all the concerns of in-
vestment or its relation to economic activity
(ILO, 2013; Weston, 2005).UN Convention on
the Rights of the Child (CRC) 1989 refers to a
person under the age of 18. (3) According to,
ILO child labour refers to work that:

. is mentally, physically, socially or mor-
ally dangerous and harmful to children; and
. interferes with their schooling by:

. depriving them of the opportunity to at-
tend school;

. obliging them to leave school prema-
turely; or
. requiring them to attempt to combine

school attendance with excessively long and
heavy work

The number of children working in the world
today is higher than most people think, nearly
a quarter of a million children, or 16 out of
every 100 children worldwide, are engaged in
exploitative child labor—in violation of Con-
vention on the Rights of the Child and inter-
national labor standards. Almost three-quar-
ters of them work in hazardous environments,
such as mines or factories, or with dangerous
substances, such as chemicals.Although, it is
difficult to obtain anything more than an ed-
ucated global estimate. This is firstly because
many kinds of child labor are underreported,
and secondly because many countries have no
desire or incentive to publicize how many of
their young people work and secondly because

many countries have no desire or incentive to
publicize how many of their young people.
Nevertheless, statistical techniques allow us
to estimate that 211 million children aged 5 to
14 and an additional 141 million children aged
15 to 17 are “economically active”, i.e. are in-
volved in some form of work.(4) These num-
bers bring a number of key questions to mind:
Why do children work? What forces them to do
work? Why does society permit it? Child labor
may cause by several factors. Some of them
including

Poverty is certainly the greatest single force
driving children into the workplace.

According to the experts, the main reasons
for the emergence of child labour in bigger
cities are unhealthy family life and econom-
ic deprivation. Families strained by financial
difficulties cannot cope with the increasing
demands of their children and sometimes even
fail to provide them with adequate nutrition.
(6) This appears to be the main reason children
look for their own sources of income .Income
from a child’s work is felt to be crucial for his/
her own survival or for that of the household.
Eradicating poverty, however, is only the first
step on the road to eliminating child labour.
Children who come from poor families may
be forced to work to support their siblings
and parents or supplement the household in-
come when expenses are more than the par-
ents’ earnings. It is a huge problem especial-
ly in developing countries where parents are
unable to generate income due to the lack of
employment opportunities or education. Chil-
dren can be found employed in mines or hawk-
ing in the streets to earn money that is used
to provide basic necessities such as food and
clothing for the family. Children may also be
employed in factories to generate income for
the family instead of attending school. Such a
practice is a common phenomenon in pover-
ty-stricken regions with large factories set up
by international companies. Another reason of
child labor exploitation may be illiteracy. So,
a society with many educated people under-
stands the importance of going to school and
pursuing dreams. Children have the ability and
time to become whatever they aspire to be. 1l-
literacy, on the other hand, makes it difficult
for many people to understand the importance
of education. Illiterate people view education
as a preserve of the privileged in the society.
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They will therefore not provide support to
children so that they can go to school and
build solid foundations for future success. The
same view of life is seen among illiterate par-
ents who prioritize children contributing to the
upkeep of the family over going to school.

Another factor which can cause is the high
cost of education many communities do not
possess adequate school facilities;even where
schools exist the education provided is often
not perceived by children or their parents to be
a viable alternative to work. For many fam-
ilies, schooling is simply unaffordable. Even
when it is “free” it involves a perceived op-
portunity cost of the income foregone when a
child is at school rather than at work;and ,so ,
Quality education is expensive. To many par-
ents who live in abject poverty, priority is giv-
en to providing food for the family because
education is too expensive to afford especially
when there are many children to pay school
fees for. Instead of letting children stay at home
because there is lack of money to send them to
school, parents opt to have them working as
unskilled laborers to help support the family.
Some parents can also only afford basic educa-
tion which means that children will be forced
to look for work since they cannot pursue their
education further. Other reasons can be early
marriage,so marrying at an early age is a ma-
jor contributing factor to overpopulation. Low
aspiration also one of reasons exploitation of
child labor, namely it is important for children
and parents to understand that they can work
hard and make something great of themselves.
Low aspirations by parents and children are a
major cause of child labor because in such a
situation, being employed in a local factory,
or selling grocery in the streets is the normal
way of life. HIV/AIDS also can be reason of
child labour exploitation. So, By 2001, the
UN estimated that 13 million children around
the world under the age of 15 had lost either
one or both parents to HIV/AIDS. About half
become orphans before they are 10. This fact
shows that many children lose parents accord-
ing to this virus and this results they remain
alone and trapped to child labor. Discrimina-
tion against minority groups also can be result
child labor exploitation.(9)

One of main issues concerning with the ex-
ploitation of child labor was a this question.

Why employers demand children to work.
Principial reason of this demand is form of this
labor is cheaper rather than adults’ labor. Even
in some cases children work unpaid, particu-
larly as domestic workers and also they could
be punished as “slavery”. We can indicate
as example to these conditions a number of
ECtHR cases. One of them was the Siliaddin v
France. It is also employers find children more
obedient and easy control in comparing with
adult workers also for employers were easier
to intimidate children.

However, most countries signed many in-
ternational conventions concerning with pro-
hibition and prevention of child labor and its
exploitation, but in some countries concerned
laws are confusing and vague. Child labor is a
prevalent problem throughout the world, espe-
cially in developing countries. Africa and Asia
together account for over 90 percent oftotal
child employment. Child labor is especially
prevalent in rural areas where the capacity to
enforce minimum age requirements for school-
ing and work is lacking. Child labor takes
many different forms, a priority is to eliminate
without delay the worst forms of child labor
as defined by Article 3 of ILO Convention No.
182:

(a) all forms of slavery or practices similar
to slavery, such as the sale and trafficking of
children, debt bondage and serfdom and forced
or compulsory labor, forced or compulsory re-
cruitment of children for use in armed conflict

(b) the use, procuring or offering of a child
for prostitution, for the production of pornog-
raphy or for pornographic performances;

(c) the use, procuring or offering of a child
for illicit activities, in particular for the pro-
duction and trafficking of drugs as defined in
the relevant international treaties;

(d) work which, by its nature or the circum-
stances in which it is carried out, is likely to
harm the health, safety or morals of children.
(5)

After this Convention was adopted, the phrase
“child labour” no longer refers exclusively to
children working before they are 14 or 15, but
to all cases in which children are exposed to
harm at work, including work which deprives
them of other basic rights, such as their right
to education, or which exposes them to phys-
ical or sexual abuse. It is now a priority for
UNICEF and other international agencies
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to take action to end the “worst forms” of
child labor, which involve an estimated 180
million children. UNICEF is also clear that
all countries should set a legal minimum age
for entry into employment and governments
should take steps to ensure that this is respect-
ed. This does not mean prohibiting those chil-
dren below the minimum age from working or
earning any money. It is reasonable for chil-
dren to help out in the home and to contribute
to a family business, as long as this does not
jeopardise their education or expose them to
harm.

Child labor exploitation can cause some
negative results. At first, have to point out
that it damage both psychological and phys-
ical health of children. It must mentioned
that child labor exploitation deprives children
from their childhood and peaceful enjoy their
basic rights. They lose quality of their child-
hood. A child should play with friends and
make memories a lifetime. Another negative
consequence of child labor exploitation is the
health issues. So, undernourishment and poor
conditionsof work and working in hazardous
places such as mines and factories impact bad-
ly their healthy. They also suffer from phys-
ical trauma. Children also lack the ability to
shield themselves from most of the challeng-
es that occur in the workplace. Issues such as
bullying, sexual exploitation, and unfavorable
working hours may result in mental trauma in
these children. One of negative results of child
labor exploitation can be illiteracy.(7) Because
children lose their opportunity to go schools
and it influence negatively their educational
development. An individual who has gone to
school may be aware of how to approach cer-
tain situations in life without resorting to brute
force. An illiterate person, on the other hand,
considers force to be the only answer to nearly
all of the challenges experienced.

The effective abolition of child labor ex-
ploitation is one of the most urgent challeng-
es of our time. But how can we stop child
labor exploitation. Certainly, single action
is not enough for elimination of child labor,
stops child labor or puts an end to the harm
which children suffer. Instead, we need a coor-
dinated set of actions. This can involve: First
solution can be preventing children from leav-
ing school and entering labor market. Because
leaving school early results illiteracy. Can be

create free education systems by states for
poor children ,parents who don’t have mon-
ey for schools they can use this system. (8)
And also every states and organizations try to
putting the right laws and policies into place
which ensuring public knows about them and
the government has the political will to im-
plement them. The poor living standards and
financial constraints sometimes make them un-
willing participants in this vice. Empowering
poor people through knowledge and income
generating projects would go a long way in re-
ducing cases of child labour. Parental literacy
also plays an important role in ensuring that
the rights of children are upheld, and minors
are not used as a source of labour. Empowering
parents with this kind of knowledge can create
a positive change in the society and encourage
the shunning of child labour practices in com-
munities.

Child labor is a big social problem which
needs to be solved on urgent basis by the sup-
port of both, people (especially parents and
teachers) and government. Children are our
future that’ s why every individual and every
state have to try to protect children from vio-
lence and abuse of their rights.(10) Including
this abusive factors also exploitation( child
labor exploitation, physical exploitation, psy-
chological exploitation and etc.).It is particu-
larly dangerous because it involves the sacri-
fice of a child’s future welfare in exchange for
immediate benefit.(2) Children are very little
however they carry a prosperous future of any
developing country. So, they are the big re-
sponsibility of all the adult citizens and should
not be used in negative ways. They should get
proper chance to develop and grow within the
happy environment of family and school. They
should notbe limited by the parents only to
maintain the economical balance of the family
and by the businesses to get labor at low cost.
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Miisahiba: Avropa Ittifaqi vo

Azarbaycan

Samira Eyvazova

Beynalxalqg Xtsusi Hiiquqg ve Avropa Hiququ kafedrasinin dosent avazi,

Baki Déviat Universiteti

1. Avropa Ittifaq1 vo Azarbaycan olagolori no
zaman baslamisdir?

Avropa Birliyi vo SSRI arasinda Ticarat va
Omokdasliq haqqinda ilk nesil miiqavilalor
18 dekabr 1989-cu ilds imzalanmis va 1 aprel
1990-c1 ildo qiivvoyo minmisdir. Bu Miiqa-
viloya asason mallarin ticarati ilo alagodar daha
olverigli milli rejim miiayyanlasirdi vo sovet
mallarina miinasibatds bazi Avropa 6lkalarinin
miloyyonlosdirdiyi komiyyot mohdudlasdiril-
masinin gotlirtilmosi  vasitosilo idxalin mah-
dudlasdirilmasi nozords tutulurdu (maddos 5-9).
Miiqavils homginin tominat qismindas qarsiliqh
tadbirlorin do miimkiinliiylinii nezards tutur-
du (madds 15) vo maliyys yardimi edilmasi
mosalasini tonzimloyirdi. Miiqavilads neft vo
gazin catdirilmasit mosolosini tanzimlayan )
ya bir basa energetika sektoru ii¢iin nozordo
tutulmus muddoalar oks olunmurdu. 1 dekabr
1991-ci ildo SSRi-nin dagilmasindan son-
ra bu Miiqavilo yeni yaranmis dovlstlor iigiin
quvvado qaldi. 30 avqust 1991 Azorbaycan
Respublikasinin ddvlet miistoqilliyini borpa
etmok haqqinda Azarbaycan Respublikas1 Ali
Sovetinin Bayannamasindo da gqeyd olunur ki,
“Azorbaycan Respublikasinin vo onun xalqinin
monafeyine zidd olmayan beynolxalq paktlarl,
konvensiyalar1 vo bagqa sonadlori gobul edir”,
yoni mistoqil AR orazisindo hiiquqi unV951-
ni saxlayir. Bununla yanasi ayri-ayri varis
dovlatlorin konkret siyasi, iqtisadi vo cografi
xlisusiyyatlorini oks etdiron bazi miigavilslorlo
bagli névboti danisiglarin aparilmasinin vacib-
liyi haqqinda gorar gobul olunmusdu. Al vo
AR arasindaki TOM 1989-cu ildo SSRI vo Av-
ropa Birliklori arasinda imzalanmis Ticarat,
Kommersiya vo Iqtlsadl Omokdasliq haqqlnda
Miigavilonin montiqi davamidir vo bu TOM-

in preambula vo 104-cii maddosinds do qeyd
olunur. TOM qiivvoye mindikdon sonra AR vo
Al arasinda miinasibatlors tatbiq olunan 1989-
cu il miigavilasini oavoz etdi.

2. Avropa lttifaq: ilo Azorbaycan Rspub-
likasinin amakdasliginin hiiququ asas1 hansi
sonodlordir?

Avropa Ittifaqr ilo Azorbaycan Respub-
likasinin omakdasliginin hiiququ osas1 olan
sonadlor gismindo ndvbati sonadlori qeyd et-
mok lazimdir. 1996-c1 il 22 aprel tarixindo
imzalanmig, 1 iyul 1999-cu il tarixindo qliv-
voyo minmis Torofdasliq vo ©Omokdasliq Sazisi
(TOS); 14 noyabr 2006-c1 ildo imzalanmis
Avropa Ittifaqi-Azorbaycan Foaliyyot Plani;
2006-c1 il 7 noyabr tarixinde imzalanmisg Al
vo Azorbaycan arasinda Enerji lizro Strateji
Omokdasliga dair Anlasma Memorandumu;
2008-ci il 16 iyun tarixinds imzalanmis Azor-
baycan Respublikast Hokumoti vo Avropa Bir-
liklori Komissiyasi arasinda Cor¢ivo Sazisi;
2009-cu il 7 may tarixinde imzalanmig Sorq
Torofdasligr Boyannamasi; 2011-ci il 13 yan-
var tarixindo imzalanmis Conub Qaz Dohliz-
inin tasis edilmasine dair “Birge Boyannamas”;
2011-ci il 13 yanvar tarixindo imzalanmis
Azarbayqan vo Al arasinda Conub Qaz Doh-
lizi Gizrs Is¢i Qrupunun yaradilmasina dair Ni-
yyat Protokolu; 2011-ci il 13 yanvar tarixindo
imzalanmis Al-nin Avropa Qonsuluq vo Toraf-
dasliq Alati ¢orgivasindo Avropa Komissiyasi
\G) Azsrbaycan Respublikas1 arasinda 2011-
2013-cii illor iizro Milli Indikativ Proqrama
(MiP) dair Anlasma Memorandumu; 2011-ci
il 13 yanvar tarixindo imzalanmis Sarq Torof-
daslig1 ¢orgivosindo Azorbaycan Respublikasi
vo Al arasinda Hortorofli Institusional Qurucu-
luq (HIQ) Programinin Cargiva
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Sonodino dair Anlasma Memorandumu;
2013-cti il 29 noyabr tarixindo imzalanmis
“Azorbaycan Respublikasi vo Avropa Itti-
faqi arasinda vizalarin rasmilssdirilmasinin
sadalogdirilmasi haqqinda” Sazis; 2014-cii
il 28 fevral tarixindo imzalanmis “Azorbay-
can Respublikasi ilo Avropa ittifaqi arasin-
da icazosiz yasayan saxslarm readmissiyasi
haqqinda Sazis”; 2014-cii il 14 iyun tarixindo
“Avropa Ittifaq1 ilo Azarbaycan Respublikasi
arasinda Azarbaycamn ittifaq programlarin-
daki 1§t1rak1n1n imumi prinsiplori hagqqinda
Corgivo Sazisi lizro, bir torofdon Avropa Bir-
liklori vo onlarin izv dovleatlori, digor torofdon
Azaorbaycan Respublikasi arasinda Torofdasliq
vo ©Omokdasliq Sazisinos slavo Protokol”. Pro-
tokol 2016-c1 il 14 iyun tarixindo qiivvoyao
minmisdir. Bu sonodlordon do goériindiiyii kimi
Avropa Ittifaqi ilo Azorbaycan Rspublikasinin
omokdaslig1 cox saxehdlr lakin iqtisadi sfreda
omokdasliq daha ¢ox 6n plana ¢ixir.

3. Avropa Ittlfaql ilo Azorbaycan omok-
dashiginin sizo géro hansi hiiquqi shomiyyati
var?

Azorbaycan Respublikas1 miistoqilli oldo et-
dikdon sonra Al ilo omokdasliginin beynoalxalq
miiqavile asas1 1996-c1 ilda baglanmls TOS-
dir. Bu Miiqavilo Birlik vo {izv doévlatlorin
birga istiraki ilo imzalanmus ittiffagin beynalx-
alq miiqavilslor kateqoriyasina aiddir. Miiqa-
vilo on il miiddotino imzalanmis, hor il toro-
flordon hor hansi biri onun logv olundugunu
elan etmasos, avtomatik olaraq miiqavilonin
miiddati uzadilir. Miiqavilo preambula, 105
maddo, bes alavadan vo protokoldan ibaratdir.
TOM ¢orgivo sazisidir. Azarbaycan Respub-
likas1 vo Al arasindaki 1996-c1 il Torofdasliq
vo Omokdasliq haqqinda Miiqavilo toroflor
arasinda XXI osrin baslanglm liclin siyasi,
iqtisadi, madani masalalar iizra dialoqun ink-
isafinin méhkom osasini qoydu. 1996-c1 il
miiqavilosi baza xarakteri daslylr Al vo AR
arasinda omokdasliq haqqinda timumi miid-
doalar1 6ziindo oks etdirir. TOM ¢or¢ivo xarak-
teri dasiyir, onun bir ¢cox miiddsalar1 ayri-ayr1
mosalalor iizro xiisusi, ikitorafli miiqavilelor
corcivosindo inkisafa vo doqiqlosdirilmoyo
ehtiyac duyur. TOM-in bozi miiddoalart da
(moasalon, 17-19-cu maddolor) bu tip miiqa-
vilalorin imzalanmasini tolab edir. Daha son-
ra bu sonod Azorbaycanin da torofdas oldugu
Avropa Qonsuluq Siyasoti ¢orcivosindo Al
AR omokdasliginin hiiquqi osas1 olmaqda da-

vam etdi. Bu ¢orcivo miiqavilosi bu giin do
qliivvododir. TOM-in 43-cii maddosi, Azor-
baycan vo Birlik arasinda iqtisadi miinasi-
botlorin inkisafi vo méhkomlondirilmasi iigiin
mithiim sart kimi Toraflorin qanunvericiliyinin
uygunlagdirilmasini noazords tutur. Qeyd olu-
nan maddads gostarildiyi kimi, Azorbaycan 6z
qanunvericiliyini tadricon Birliyin qanunveri-
ciliyina uygunlasan qanunvericilik olmasina
sy gostorir. Hliiququn harmonizasiya prosesi
miixtolif saholori ohato edir. Osason, Miiqa-
vile asagidaki mosalslor iizra qanunvericiliyin
yaxinlagmasini nozordo tutur: gémriik ganun-
vericiliyi; bank faaliyyati; sirkstlor haqqinda
qanun; sirkotlorin mihasibat ugotu vo ver-
gi qoyulusu; intellektual miilkiyyat; omoyin
mithafizasi; maliyys xidmatlori; roqabot qay-
dalari; dévlst todariikii; insanlarln, heyvanlarin
vo bitkilorin hayat vo saglamliginin miihafizo-
si; otraf miihitin miithafizosi va tabii sarvatlorin
islodilmasi vo istifads olunmasina dair qanun-
vericiliyin formalasdirilmasi; istehlak¢ilarin
hiiquqglarinin qorunmasi; vasitali vergilor; tex-
niki norma vo standartlar; niive energetikasina
dair qanunvericilik aktlari; noqliyyat. Birlik,
bu sadalanan sahalords implementasiya pros-
esinin hoyata kecirilmosi maqgsodilo Azorbay-
can Respublikasina miivafiq texniki yardim
gostoracayilo bagl 6hdolik gotiirmiisdiir. Yux-
arida sadalanan saholor izro qanunvericili-
yimizin formalagmasinda Al tocriibasindan
bohrolonilmis, Al ekspertlorinin dastayindon
yararlanilmisdir. Moasoalon, 2013-cii il Azarbay-
can Respublikasi Gomruk Macollasinin iglonib
hazirlanmas1 prosesi Al-nin dastoyi ilo hoyata
kegirilmisdir,

TOS-in  “Igtisadi omokdasliq” adli VI
bolmasinde adindan da goriindiiyl kim sirf iq-
tisadi moslalora hasr olunmusdur. 44-cii mad-
doyo osason bu clir omokdasligin asas vozifo-
si iqtisadi faktorlar1 tamamilo nozars almaqla
uzunmiiddatli inkisaf vo sosial inkisafin har-
monizasiyasindan irali golorak Azorbaycanda
iqtisadi vo sosial islahatlar kegirilmasino vo
onun iqtisadiyyatinin yenidon qurulmasina
komak etmokdir.

Oslindo hiiquqi shomiyyostdon ¢ox danismaq
olar. Umumi olaraq qeyd etmaliyom ki, Azor-
bayan ganunvrticiliyinin TOS-in 43-cii mad-
dosindo geyd olunan biitiin saholordo reform
vo doyisiliklor edilorkon boharlonilon monba
Al-nin bu sahodoki ganunvericilik aktlaridur.
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4.  Azorbaycan Respublikasinin torofdas
dovlat kimi Avropa Ittlfaqlmn Umumi Xarici
vo Tohliikosizlik Siyasati iigiin 9h9m1yy9t1‘7

Son dovrloro godor Al-nin tosis miiqa-
vilolorinds ittifaqin qonsu dévlatlorlo miinasi-
batlorini birbasa tonzimloyan xiisusi normalar
moveud deyildi. 1 dekabr 2009-cu ilda qiiv-
voys minan Lissabon Migqavilssi ilo Avropa
[ttifaq1 haqqinda Miiqavilonin (AIM) 8.2-ci
maddasino olunan doyisilikle ittifaqin qonsu-
larla olan miinasibatlorino konstitusion status
Verilmis oldu. AIM-nin birinci hissosindo bohs
olunan “qonsu” anlayis1 hiiquqi anlayis olaraq
qeyri-doqiq oldugundan cograﬁ vo predmet
noqteyi-nozordon tofsir iiglin genis imkan-
lar yaradlr Qeyd etdiyim kimi, AIM-nin 8-ci
maddosi “qonsu dovlatlora” hosr olunmusdur.
Qonsu dovlat dedikda, Al ilo quru vo ya doni-
zlo qonsu olan dovlatlor nozords tutulmali old-
ugu halda tocriibado “qonsu dovlatlorin yax-
in qonsular”t nozordo tutulur. Xoritoys nozor
yetirdikdo goriindiiyii kimi Avropa Qonsuluq
Siyasotino (AQS) daxil olan Azorbaycanin
(vo Ermonistanin) Al ilo birbasa sorhoddi
moveud deyil. Hom do yaxs1 qonsuluq miina-
sibatlorine vo onun inkisafina konkret miiqa-
vilalorin baglanmasi yolu ilo nail olunmasi da
nozords tutulur ki, bu miiddde AIM-nin 217-ci
maddosindon do irali golir.Qeyd etmliyom ki,
AIM-nin 217-ci maddasi imumiyyatle Al-nin
tictincli dovlatlorlo miistaqil sokilde miiqavila
baglamaq solahiyyatinin osasini toskil edon
mithiim miiddsadir.

Hec bir Avropa dovlotiilo birbasa sorhodo ma-
lik olmayan Azarbaycan, Xozor hovzosindaki
zangin neft yataqlarl_na, malik oldugu geosiya-
si movqgeyinad gora Al-nin daim maraqli oldugu
dovlatlor sirasinda olmugdur. Baxmayaraq ki,
2002-ci ilde “Genis Avropa — yeni qonsular”
konsepsiyasinin gobulu zamani he¢ bir Conubi
Qafqaz dovlatinin, o cimlodon Azarbaycanin
adi AQS-do torofdas qisminds geyd olunan
dovlotlor sirasina daxil edilmomisdi. Lakin
2003-cii ildo Conubi Qafqazda bas veron pros-
eslor (Giirciistanda “Qizilgiil Inqilab1”, Azor-
baycanda prezident seckilori) Avropa Komis-
siyast vo Avropa Parlamentinin mdvqeyinin
doyismosino sobob olmusdur. 2004-cii ildo
bu “sohv” diizoldildi. Belo ki, 2004-cii ilin
iyununda Conubi Qafqaz dovlotlori — Azor-
baycan Giirciistan vo Ermonistan AQS-o daxil
olmagq ti¢lin rosmi dovot olundular.

Azorbaycan Respublikasi Avropa Ittifaq

liclin hom enerji resurslari, hom geosiyasi
movqeyi, hom balanslasdirilmis xarici siyaso-
ti kimi mithiim tstiinliikklors malik oldugundan
onomli torofdas dovlotdir.

5. Avropa lttifaginin Azorbaycanin inves-
tisya qanunvericiliyine no kimi yardimlari
olub vo ola bilor?

Al ilo AR arasinda baglanmis TOS-in bir
sira miiddoalar: bilavasito investisiya faaliyyo-
ti sferasinda omokdasliga hosr edilib. Ittifaq,
ona lizv dovlatlor vo Azarbaycan Respublikasi
digor Torofin votondaslarina 6z oarazilorinda iso
gotiirmo, is soraiti, miikafatlandirma vo isdon
¢ixarma baximindan 6z votondaglar ilo miiqa-
yisado milli zomindo heg clir ayri-segkiliys yol
verilmomasini tomin edir.

Toroflor,  sirkotlorin  yaradilmasi, qiz
sirkatlorin vo ya toroma filiallarin faaliyyatile
bagli bir-birina daha olverisli rejim totbiq
edirlor. Sirkotlorin yaradilmasi vo faaliyyatilo
bagli miiddealar hava vo su noqliyyati ilo bagh
mosalalors aid edilmir.

TOM-o oasason Toroflorin xidmoat bolmasi-
ni inkisaf etdirmoyi nozoror alaraq, todricon
Birliyin vo ya Azarbaycanin hor hansi torafde
tosis edilmis sirkotlorino xidmotlor gdstormok
iclin lazimi addimlar atacaqlarini 6hdaslarine
gotliriirlor. Bu qaydada transsorhod miina-
sibotlorin  liberallagsmasint  surotlondirmok
moqsadi dasyir.

Toroflor kommersiya osasinda maneosiz
olaraq beynslxalq doniz bazarina ¢ixmaq vo
naqliyyat dagimalar1 aparmaq prinsiplorini to-
sirli suratdo totbiq etmoyi 6hdalarine alirlar.

TOM-in soxslorin vo xidmotlorin horokati-
nin tomin olunmasi ilo bagli daha slverisli re-
jimin miiddealar1 miivafiq olaraq, ikiqat vergi
vo ya digor vergi mosalalorino yol vemomok
mogsadile bagladiqlart miiqavilolor asasin-
da toqdim etdiklori vo ya golocokds toqdim
edocaklari vergi imtiyazlarina totbiq edilmir.

Azorbaycan va Avropa Birliyi arasindaki
Miiqavilo kapital vo cari 6donislorin horokoti
ilo bagli mithiim miiddealar1 6ziindo oks etdi-
rir. TOM-o osasan Toroflor rezidentlor arasin-
da mallarin, xidmatlorin vo ya fiziki soxslorin
horokati ila bagli olan hor hansi cari 6denislor
sarbast donarli valyuta ilo aparilir.

Beloliklo, Torofdasliq vo ©mokdasliq haqqin-
da Miigavilo AB-do (mallarin, soxslorin, xid-
mot vo kapitalin azad horokatils bagli) hoyata
kecirilon iimumi bazar prinsipindon irali golon
iqtisadi miinasibatlorin
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biitiin aspektlorino toxunur.

Omokdashigin istigamati kimi birtarafli mac-
buriyyot todbirloring yol vermomaok barods 6h-
doliyin gobul edilmasi iizro ganunvericilik nor-
masinin tosbit edilmasi xarici investorlar ligiin
xlisusi ohomiyyat kosb edir. Sazisin bilavasito
48-ci maddosi kapital qoyulusunun tosviqi
vo miidafissini tosbit edir. Homin maddonin
1-ci hissasinda qeyd edilir ki, birliyin vo lizv
dovlatlorin miivafiq ixtiyar va solahiyyatlorini
nozora alaraq omokdasliq ilk névbads inves-
tisiyalarin miidafissi, kapital kdgiirmolori vo
investisiya imkanlar1 barado moalumat miiba-
dilesi vasitosilo hom daxili vo hom do xari-
ci fordi investisiyalar ii¢iin olverisli sorait
yaradilmasini qarsisina maqgsad qoyur -

lazim golondo Uzv dovlatlor vo Azarbaycan
Respublikast arasinda kapital qoyulusunun
stimullagdirilmas1 vo miidafissi lizro miiqa-
vilolor baglanmasi;

lazim golondo Uzv dovlatlor vo Azarbaycan
Respublikast arasinda ikiqat vergiys moruz
qalmamagq tli¢lin miiqavilaler baglanmasi;

Azorbaycan iqtisadiyyatina xarici investisi-
yalar1 colb etmok mogqsadilo olverisli soraitin
yaradilmasi;

sabit vo adekvat biznes qanunvericiliyi vo
soraitinin yaradilmasi vo kapital qoyulusu
sahasindo qanunlar, qaydalar vo inzibati prak-
tikaya dair melumatlarin miibadils edilmasi;

ticarot  yarmarkalari, sorgilori, ticarot
hoftolori vo digor bu kimi todbirlor formasinda
investisiya imkanlar1 barodo molumat miibadi-
lasidir (TOS, m.48).

Son 17 ilde Azarbaycan Respublikasina
goyulan iimumi sormayolorin hocmi 82-mlrd.
dollardan ¢ox olub ki, bunun da toqribon 60%
xarici sormayslorin payina diglir. 1994-cii
illordo hasilat senayesino 30 mlrd.-dan ¢ox
kapital qoyulub.

Azorbaycan da xarici kapital qoyulusun-
da maraqli olan dovlatlor kimi daxili hiiquqi
tonzimlonmoni beynalxalq standartlara
uygunlasdirmaq istigamotinds qanunverici-
lik tocriibosini tomin etmoyo istiinlik verir.
Sazisdon goriindiiyi kimi burada hom xarici,
hom do daxili xiisusi investisiyalarin miidafio-
si li¢lin tominatlar istonmisdir. Buna uygun
olaraq AR miistoqilliyinin elo ilk illerinds,
1992-ci ilin fevralin 15-do Xarici investi-
siyalarin qoyulmas: haqqinda, 1995-ci ildo
iso Investisiya foaliyyoti haqqinda Qanunlar
gobul etmigdir. AR 6ziiniin yeni qanunvericili-

yini hom unifikasiya, hom do harmonizasiya
yolu ilo formalasdlrmaqdadlr

AR-in eyni zamanda iizv dovlstlorlo bagladig:
Investisiyalarin qarsiligl miidafiasi vo tosviqi
haqqinda miiqavilolori investisiya qoyulusunun
togviqini nozords tutur. Homin miiqavilolordos
tonzimetmo prinsiplori, qarsiliqli tominat vo
tohliikasizlik, miibahisalorin holli, investor-
larin milli mansubiyyatinin miioyyan edilmasi
me—yarlar1 vo s. masalalor 6z oksini tapib.

Xarici kapitalin millilesdirilmasindan tomi-
nat, kapitalin kogiiriilmosi, millilogdirmo
zamani verilon kom——pensasiyanin, elaco do
digor golirlorin sorbost xarico kdogii—riilmosi,
geyri-kommersiya risklorindon tominatlar vo
s. mosolalor otrafli tonzimlonir. Millilogdirmo
(ekspropriasiya) mistosna hallarda vo ancaq
ictimai maraqlar namine ekvivalent kompensa-
siya verilocok mablogds istonilon digor dovlota
onun valyutasinda vo har hansi1 bir xususi for-
mal problemlor yaradilmadan kogiiriilma im-
kanina malik olmalidir. Ekspropriasiyaya gora
kompensasiya, manfoot vo golirlor, bir s6zlo in-
vestorun hiiququ ilo bagli olan biitiin 6domolor
Beynolxalq Valyuta Fondu haqqinda Sazisin
miiddoealarina uygun olaraq valyuta paritetinin
gozlonilmasilo hoyata kecgirilmolidir.

Miivafiq beynolxalq miiqavilolords hiiquq
totbigetma  prosesindo anlagilmazliq yaran-
masin deys beynalxalq investisiya miinasi-
botlori iigiin ohomiyyot kosb edon (investisi-
ya, kompaniya, investor, monfoot vo goalir vo
s.) anlayislarin deflnlslya51 verilir. Baglanmig
beynalxalq saziglor bir qayda olaraq Al-nin
daxili hiiququnun ciddi tesirino moruz qalir.
TOM-in 43-cii maddesindo (2) do nozordo
tutuldugu kimi Al-nin do tosis miiqavilalori
omtaalorin sorbast rejimi lizro Miiqavilo qa-
nunvericiliyin uygunlagdirilmasi ii¢iin osas
kimi ¢ixis edir. Xiisuson do, assosiativ uz-
vlik morhoalosinds qeyd edilon uygunlasdir-
ma daha da aktuallasacaq. Sorq Torofdasligi
¢arg¢ivasinda qabul olunacaq Assosiativ Miiqa-
vilolordo aciq sokildo iizviilik vod olunmasa
da, noticado bu istigamatds iralloyislorin aldo
olunmasi1 da vad olunur.

Investisiya foaliyyotindo omtoo vo xid-
mot ndvlarinin qiymatlondirilmasi musablqs
naticolorino 9sason, sorbost sokildo miioyyon-
lasgdirilir. Qanun mﬁlkiyyst formasindan asili
olmayaraq biitlin investisiyalarin qorunmasina
tominat verir. Onco qeyd etdiyimiz qanunlarda
investorlar investisiyan1 idara,
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istifado vo ona xitam vermays manegilik
torads bilon ayri-seckilik xarakterli tadbirlori
istisna edon, habelo qoyulmus sorvatlorin vo
investisiyanin  naticalorinin  respublikadan
aparilmast sortlori vo qaydasint miioyyon-
lagdiron barabor hiiquqi rejimlo tomin olunur-
lar. Dovlat vo digor orqanlar imumi qayda
ilo olagodar hallar istisna olmaqla investisi-
ya foaaliyyotini mohdudlasdira bilmoz. Dovlat
orqanlarinin miidaxilasi naticasinda investora
hor hansi bir ziyan doyorso bu halda vurulan
ziyan tam sokildo ddonilmalidir. Investisiya
foaliyyoti subyeklori, onlar arasinda baglanmis
miiqavilonin (kontraktin) sartlarl pozuldugu,
homg¢inin dovlot organlari lizoring goturduyu
Ohdolikloro omol etmodiyi halda, miioyyon-
lagdirilmis qaydada mosuliyyot daslylr, miiba-
hisolor iso mohkomolor va arbitrajlar vasitasila
hall olunur.

AR-in qanunvericiliyinin doyisiklik
edilmaklo Al hiiququna uygunlasdiriimasi
tolob edilon saholordon biri do dovlat satinal-
malaridir. Osash tikintido, dag-modon vo s.
sahasindo investisiya colb etmoklo islorin
yering yetirilmasi ti¢ciin dovlat sifarisinin yer-
losdirilmosi miisabiqo osasinda hoyata kegir-
ilmalidir. Buna UTT hiiququ yol verdiyi kimi,
eynils Yerin toki haqqinda 1997-ci il Qanunu
vo  Dovlet satinalmalar1 haqqinda AR-in
2003-cii il Qanunu noazards tutur. Bels bir qay-
da, hom do QATT {izro 6hdalik olaraq tozahiir
etmokdodir. Lakin miiayyan hallarda, xiisusilo
do milli iqtisadi tohliikesizlik tolob etdikdo si-
fariglor tendersiz do yerlogdirilo bilar.

6. Azorbaycan Respublikasinin Avropa
ittifaq: ilo omokdasliginin institusional osasi
baradoa, Azorbaycan Respublikasinin Avropa
Ittlfaql ilo amokdaslg1 iizro Dovlet Komissi-
yyasinin shomiyyoti barodo no deys bilorsiz?

Azaorbaycan Respublikasinin Avropa Itt1faq1
ilo omokdasliginin tadbirlor planina {imumi
rohborlik, onun hoyata kecirilmasinin toskili
) yerina yetirilmosind nozarot Azorbaycan
Respublikasinin Avropa Ittifaqi ilo amokdaslgi
tizro Dovlot Komissiyyasi torofindon hoyata
kecgirilocok vo hor ilin yekunu iizro Tadbirlor
Planinin yerino yetirilmasi, hesabat dovriindo
calb olunan vasaitlor barado iimumi moalumat,
planlagdirilan noticolorin oldo olunmasinin
qiymatlondirilmasi vo icra ilo baglh miivafiq
tovsiyolor haqqinda hesabat hazirlanib, Azar-
baycan Respublikasinin Avropa Itt1faq1 ilo

omokdasglgi izro Dovlat Komissiyyasia toqdim
edilocakdir. 2005-ci ildon 2015-ci ilo kimi bu
qrum Azaorbaycan Respublikasinin Avropaya
inteqrasiyasi iizro Ddvlot Komissiyas: adlan-
migdir. 31 avqust 2015-ci il tarixli Azarbay-
can Respublikasi Prezidentinin Soroncami
Azarbaycan Respubhkasmln Avropa lttifaq:
ilo amokdaslg iizro Dovlet Komissiyyast kimi
doyisdirilmisdir.

Al Foaliyyat Planinda 10 prioritet masalo
nozordo tutulur. AR bu prioritetlor {izro
muvaflq ganunvericilik aktlarinda Al huququ-
na uygun slave va doyisikliklor etmoyi 6z 6h-
dasina gotiirmiisdii. Unifikasiya olunmali nor-
malarin név zonginliyi dolayis1 ilo prosesin
vahid ddvlat orqaninda bas vermosini bir név
geyri-miimkiin edir. Vahid orqanin rohborli-
yi altinda miixtalif dovlot organlarinin birge
foaliyyoti toskil olunmalidir ki, giliniimiizde
do bu gaydada realizo olunmaqdadir. Masalon,
Azorbaycan Respublikasinin Milli Maclisine
seckilor 7 noyabr 2010-cu il tarixindo Avropa
Suras1 Venesiya Komissiyas1 vo ATOT/DTIHB
ilo birgs islonib hazirlanaraq qobul edilmis vo
beynalxalq standartlarin totbiq edilmasine im-
kan veron Secki Mocollasi asasinda hazirlanib
kegirilmigdir.

Al-do iso Al-nin xarici _siyasotinin forma-
lasmasinda, realizosindo Al-nin bir ne¢a insti-
tutu, orqani istirak edir. Avropa Surasi, Avropa
Surasmm Sodri, Avropa Parlamenti, Avropa
Komissyast, Al-nin xarici organi kimi Ittlfaqln
xarici O0lkalorde niimayandaliyi vo ad hoc mis-
siyalar vo s. orqanlar xarici siyasoat sahasinda
miixtolif solahiyyotlora malikdirlor vo onlar
xarici siyasatin ayri-ayri sahalorinds miixte-
lif funksiyalar1 yerina yetirirlor. 1997-ci ilde
qobul olunmus Amsterdam Miiqavilosi yux-
artda da qeyd olundugu kimi, Umumi xari-
ci siyasot vo tohliikesizlik siyasoti sahosindo
mithiim islahatlarin baslanglclm ‘qoymusdur.
Elo bu sonaddo do iimumi xarici siyasat vo
tohliikasizlik siyasoti {izro yeni xiisusi vazifo
tosis olnmusdur. Bu vozifo Suranin Bas Kat-
ibi vozifasi ilo birlasir. Yuxar: soviyyodo xa-
rici niimayandsliklorlo goriislori, danisiqlari
bir qayda olaraq Avropa Komissiyasinin sodri
torofidon vo ya bu institutun xarici olaqolor
tizro komissar1 torafindon hoyata kegirilir.

AQS iizrs torofdas dovlotlords aparilan islora
nozarat etmak, onlarla birgo omokdasliq etmok
Al-nin on boyuk institutu olan Avropa Komis-
siyasinin salahiyyatindadir. ©slinds bu orqan
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biitévliikde Al-nin {imumi xarici siyasot
vo tohliikesizlik siyasoti masolalari iizro moe-
sul institutudur. Bu institut yarandigi giindon
bu giine kimi Avropa Birliyinin xaricde tom-
sil¢iliyini hayata kecirir. Bunu da qeyd etmak
lazimdir ki, institutun salahiyyati tokco timumi
xarici siyasat vo tohliikesizlik siyasoti ilo ki-
fayotlonmir. Avropa Komissyasinin torkibinda
do Avropa QonSuluq siyasoti vo genislonmo
lizro Komissar Azarbaycanla Omokdasliq lizro
mosuldur.

AR ilo Al omokdashigi iizro goriilmiis vo
goriilocok islor barosindo dovrii molumatlar
Avropa Komissyasina iinvanlanir.

Avropa Komissiyasinin torkibindo bir ne¢a
komissarliqg moévcuddur. Bunlardan bir do Xa-
rici olagolar lizro komissarliqdir (Avropa Xa-
rici Foaliyyot Xidmoti). Bu Avropa Ittifaqinin
bir nov Xarici Islor Nazirlyi kimi foaliyyat
gostoron qurumudur.

AQS mosalolorindon mosul komissar Avro-
pa gemslanma vo Avropa Qonsuluq Siyaso-
ti lizro komissardir. Avropa Komissiyasinin
tokibindo faaliyyot gdstoron Inkisaf vo Torof-
dasliq — Avroyardim (DEVCO - Development
and Cooperation — EuropeAid) AQS-in real-
izasindo miithiim rol oynayan qurumlar arasin-
da miihiim yer tutur. DEVCO diinyada yoxsul-
lugun azalmasi, sabit demokratiyanin, siilhiin
Vo tahlukasmhym tomin olunmasi moaqgsadile
Al-nin inkisaf siyasotinin formalagdirilmasi
vo xarici yardim sferasinda sahovi siyasatin
miloyyanlogdirilmasindon mosul qurumdur.
Avroyardim miistaqil sokilde vo ya Avropa
Xarici Siyasot Xidmati ilo birgs hoyata kecird-
iyl lizlinmiiddatli xarici yardim proqramlarin-
dan mosuldur. O, hom do Avropa biidcasi vo
Avropa Inkisaf Fondu torofindon maliyyoloson
xarici yardim alatlorinin realizasindon do moe-
suldur. Avroyardim Avropa Surasinin vo Par-
lamentinin xarici yardim alati iizro qarsiya
qoyulmus moagsadlor istiqgamoatinde foaliyye-
tini qurur. Bu maqgsadlarin realizasinin biitiin
morhalalorinde - maliyyalasdirmo gorarlarinin
proqramlasdirilmasi,  miioyyonlosdirilmosi,
doyorlondirilmosi, hazirlanmasi, icrasi, mon-
itoringi vo qgiymotlondirilmosi mosuliyye-
tini do mohz 6zii dasiyir. Hor hanst 6lks ilo
bagli doyarlondirme aparilan zaman AQS {izro
Qonsuluq Siyasoti miivokkili, inkisaf Siyasati
tizro Miivakkili, Avropa Xarici Foaliyyoat Xid-
moti ilo birgo faaliyyat ortaya qoyulur.

Avropa Qonsuluq vo Torofdasliq Aloti AQS-1

maliyyo baximindan tomin edon osas qurum-
dur. 2007-ci ildon AQTA TACIS (Sarqi Avro-
pa dovlatlori iigiin) vo MEDA (Araliq donizi
dovlatlori li¢lin) vasitasilo yardimin koordina-
siya olunmus davamgisidir. 2007-2013-cii illor
tcin AQTA-in biidcasi 12 milyard avro togkil
edib. AQS-in maliyys Reqglamenti olan AQ-
TA-nin 2-ci va 3-cii maddesindo AQS Al-nin
xarici miinasibotlorinin biitiin istirak¢ilarini
Oziindo birlosdiron ¢otir kimi xarakterizo ol-
unur.

Al-do AQS miinasibatlori ¢orcivo xarakterli
miiqavilolorlo tonzimlondiyindon onun torkib-
inds genis solahiyyatli institut da mévecud dey-
il. AQS-in maliyyslosmasi, onun ¢argivasinda
hoyata kegirilon layiholor, hesabatlarin din-
lonilmasi, proseso rahborlik bir institut tokib-
indo deyil, yuxarida da qeyd olundugu kimi
saxali sokilda bir ne¢o orqanin birgo foaliyyati
ilo hoyata kegirilir.

Oxsar hal AR-do do miisahido olunur. Burada
iso solahiyyatlorin saxolonmasinin asas sababi
AQS {izra nazords tutulan prioritet mosalalorin
¢ox genis saholori ohato etmosi, bir deyil, bir
ne¢d orqanin salahiyyoatinds olan maosalslorin
tonzimlonmosidir. Lakin bu orqanlar igoris-
indo daha ¢ox On plana ¢ixanlar - AR Nazirlor
Kabineti, AR Milli Maclisi, AR Iqtisadiyyat
Naz1r11y1 AR Dévlat Gomritk Komitasi va s.
qurum vo strukturlardir. Azorbaycan Respub-
likasinin Avropa Ittifaq: ilo omokdaslg1 iizro
Dovlet Komissiyyasinin torkibi do mohz bu
qrumlarin solahiyyatli soxslorindon toskil ol-
unur.
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Musahiba: Azarbaycan
Respublikasinin Mulki Macallasi
Vo Movcud Problemlari

Azar Oliyev

Martin Luter adina Halle-Vittenberq Universitetinin assosiativ professoru,

Dr. lur, LL.M.

1. “Azorbaycan  Respublikasi  Miilki
Macallasi’nds agya hiiquq sistemini neca qi-
ymotlondirirsiniz? Moacollodo bir ¢ox ziddi-
yatlorin sobabini nada goriirsiinitiz?

Bizim Miilki Macollo bir ¢ox post-sovet
Olkolordon forqli olaraq MDB Model Miil-
ki Macoallasinin iizorinds yox, Alman Miil-
ki Mocollasinin  (Biirgerliches Gesetzbuch)
tizorinds qurulub. Beloliklo Azarbaycan osya
hiiququnun bindvrasi daha giiclii olub. Bela
ki, MDB Model MM-si demok olar ki, miil-
kiyyot hiiququndan basqa heg bir klassik asya
hiiququnu nozordo tutmamisdi. Klassik osya
hiiququ deyands, ancaq osyaya bagli olan vo
osyani yiiklondiron hiiquqlar basa disiiliir.
Hotta osya servitutu nozordo tutulmamigdi.
Servitut torpaq sahosina olan istifads hiiququ
yox, daginmaz omlakin miilkiyyat¢isino qarsi
olan hiiquq formasinda miimkiin idi. Belo-
liklo daginmaz omlakin milkiyyasteisi doy-
isorkon yeni servitut yaradilmali idi. Bu iso
osya hiiququnun osas konsepsiyasini - osyaya
bagliligini pozurdu. Klassik asya hiiququ ovoz-
indos iso sosialist iqtisadi sisteminin qaliglari
olan bir ¢ox xiisusi hiiquqglar nozordo tutul-
musdu, misl {iclin operativ. Bu hiiquq institut-
larin1 daha yaxindan arasdirarkan molum olur
ki, onlar hiiququn subyektlorinin asyaya yox,
dovlatin 0zii yaratdig1 subyektlorls olan miina-
sibatlori tonzimloyir. Azorbaycan hiiququnun
bugilinkii strukturunu diisiinsok, o institutlar
dovlat vo inzibati miinasibatlori tonzimlayir.
Yeri golmiskon qeyd etmok istoyirom ki, bir
¢ox post-sovet dovlati, xlisuson do Rusiya, 6z
Miilki hiiquqlarinda dorin islahatlar aparib va
bir ¢ox sahado Alman hiiququnu resepsiya ed-
iblor. Belo ki, asl, asyaya bagli servitut Rusiya
MM-nin 275-ci maddasinin 1-hissasinde 2014-

ci ilden 6z yerini tutub.

Azarbaycan MM-i isa on birinci gilindon bir
¢OX osas ogya hiiquqglarin1 tonzimlayib. Misal
ti¢tin tikintiya voraselik hiiququ, uzufrukt vo s.
Amma xiisuson qeyd etmok lazimdir ki, Miil-
ki Macollomizin asas strukturu Alman MM-na
uygun olsa da, Miilki Mocollomiz hazirlanar-
kan vo hotta bu giins kimi totbiq edilorkan rus
vo post-sovet hiiququnun, xiisusilo iso hiiquq
modoniyyatinin, tosiri ¢ox giiclidi. Belo ki,
MDB MM-in bazi institutlart bizim Miilki
Macolloya yol tapmisdir. Olofsus iso rus dilindo
haqqinda yazilmayan institutlar cox zaman heg
tadbiq edilmirdi. Buna misal kimi els tikintiyo
vorasalik hiiququ va ya qabaqcadan qeydiyyat
institutlarini gdstormak olar.

Bozi hallarda ise Miilki Macallomizda bir in-
stitut eyni zamanda hom Alman, hom do MDB
konsepsiyasinda tasbit edilir. Bu da hiiquq tad-
biqinds ciddi problemlors gotirib ¢ixarir.

Misal kimi ele Miilki Macollomizds verilon
dasinmaz omlakin anlayisini gostormak olar.

Bir torofdon MM-in 135.4-ci maddosi-
nin 2-ci climlesinds qeyd olunur ki, torpaq
sahalori, yer toki sahalori, ayrica su obyektlori,
mesolor, ¢oxillik okmolor, binalar, qurgular vo
torpaqla méhkom bagh olan digor asyalar yoni
toyinatina tonasiibsiiz zoror vurulmadan yeri-
nin doyisdirilmasi miimkiin olmayan obyektlor
dasinmaz ogyalardir. Bu yanagsma bizo MDB
MM-indon golib. Sosialist dovda torpaga xiisu-
si miilkiyyat olmadigindan, tikililor vo s. tor-
paq sahasi ilo mohkom bagli olan asyalar ayri-
ca dasinmaz ogya statusuna malik olmusdur.
Sonralar bu ogyalarin dasinmaz osya statusu
bir ¢ox post-sovet 6lkosindo saxlaniimigdi.

Miilki mocallomizin 135.10 maddasinds iso
nozards tutulur ki, adi anlamda agyanin torkib-
ina daxil olan vo dagidilmadan,
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zodolonmodon vo ya doyisdirilmadon ondan
ayrila bilmayon hor sey osyanin torkib hisse-
sidir. Bu gqaydanin hom do dasinmaz ogyalara
samil olunmasi, homon bondin ikinci clim-
losindo bu yanasmanin icazosiz tikililora tot-
biq olunmamasi ilo birmenali tasdiqini tapir.
Beloliklo m. 135.10-a uygun olaraq, agor tor-
paq sahasina agac okilirse, bu agac ayrica bir
dasinmaz osya yox, torpaq sahasinin torkib
hissosi olur. Bununla da, torpaq sahasinin mil-
kiyyotgisi yeni osya alda etmir, sadoco agac
elo torpag sahosinin torkib hissasi olaraq onun
miilkiyyatina diisiir. Eyiniliklo ds, bu torpaq
sahosino daginmaz omlak tikmok iigiin birlosdi-
rilon tikinti materiallarina samil edilo bilor.
Bu yanagsmaya uygun olaraq torpaq sahasindo
tikilon bina homin torpagin torkib hissasi olur
vo ayrica bir agya kimi movcud olmur. Belo-
likla torpaq sahosinin miilkiyyatc¢isi avtomatik
homin tikilinin miilkiyyatcisi olur.

2. Azorbaycan Respublikasinin  Miilki
Macallasi hom MDB Model Miilki Macallasi-
nin, hom do Almaniya Miilki Macallasinin
osasinda yazilmisdir. Bunun bir nlimunasi kimi
AR Miilki Macallasinin 135.4 vo 135.10-cu
maddaloarini geyd etdiniz. Sizco, bu iki hiiquq
sisteminin eyni maosaloys forqli yanagma-
larinin Azorbaycan Miilki Maocallasindo oks
etdirilmasi Respublikamizda praktiki prob-
lemlor dogururmu?

Qeyd etdiyiniz forqli yanasmalar ancaq bu
maddalords 6z oksini tapmir. Bu yanasma-
lar basqa normalardada ardicil olaraq inkisaf
etdirilir. Belo ki, m. 135.10-do oks etdiron
fikir inkisaf edorok m. 190-da miioyyan edilir
ki, dasinar asyanin torpaq sahasi ilo bagliliq
torzi onu homin sahonin torkib hissasina ¢e-
Virmissa bu Macollonin 135.10-cu maddasine
uygun olaraq torpaq sahosinin miilkiyyateisi
eyni zamanda homin asyanin da miilkiyyatgisi
olur. Amma basqa torofdon m. 240.2 135.4-
do nozorde tutulan yanagmani rohbor tutaraq
mioyyon edir ki, torpaq sahosinin milki-
yyote¢isi 0ziino monsub sahado ucaldilmis vo
ya yaradilmis binaya, qurguya vo digor dasin-
maz omlaka miilkiyyat hiiququ slds edir. Belo-
liklo m. 190-a uygun olaraq tikinti els torpagin
torkib hissosidir, m. 240.2-0 uygun olaraq iso
tikinti ayr1 bir daginmaz oasyadir. Ikinci yanas-
ma hom do dovlet geydiyyatini1 tonzimloyon

normalarda 6z oksini tapir. Bels ki, m. 178.2-
yo uygun olaraq “yeni yaranmis daginmaz am-
laka miilkiyyat hiiququ onun dasinmaz amlakin
dovlet reyestrinds qeyds alindig1 andan omols
golir”. Sual yaranir ki, bas agor dovlet reye-
strinda tikili qeyda almmaylbsa onda bu tikili
torpaq sahasinin torkib hissasidir? Reyestrdo
geyds alinmaqla artiq yeni bir asya yaranir?
Vo on asas sual, tikili ilo torpaq sohasina olan
hiiquglarin miinasibati neco tonzimlonir? Bu
suala da birmonali cavab tapmaqda man ¢otin-
lik ¢okirom: bir torofdon m. 243.1 nozordos tutur
ki, “basqa soxso monsub torpaq sahasindo olan
dasinmaz omlakin miilkiyyat¢isi homin om-
lakin yerlosdiyi torpaq sahasi hissosindon isti-
fado hiiququna malikdir”. Bu istifads hiiququ-
na Miilki Macolloda bir ne¢a dofo rast golinir,
amma bu hiiququn mahiyyati tam aciqlanmir
vo on 9sas bu istifado hiiququ dovlot reye-
strindo geydiyatdan ke¢mir. Deyilonlori konk-
ret bir misalda toqdim etmoyo ¢alissaq, belo
bir vaziyyat alinir. Bir miilkiyyst¢iys monsub
olan torpaq sahosindo basqa bir soxs ¢oxmon-
zilli bina ucaldirsa, onda tikinti zamani homin
bina torpaq mulklyystglsmln miilkiyyatidir.
Hotta homin torpagin miilkiyyatgisi tikintini
apran $oxso istifado hiiququ versa do, tikili bu
istifado hiiququnun torkib hissasi olmur (forq-
li voziyyat varasalik tikinti hiiququnda m. 250
vo sonrakilar yaranir). Demali, tikinti zamani
tikintini aparan sirkot he¢ zaman binanin
torkib hissalorini 6zgonkilasdirs bilmaz. Tikin-
ti zamani tikinti sirkoti miiflis olsa, onda bu
sirkotinin kreditorlarinin ilkin olaraq binaya
he¢ bir hiiquqlar1 yarana bilmoz, ona goras ki,
tikinti sirkoti torpaq sahasinin mulklyyatglsl
deyil. Bu problem Rusiya mohkomo prakti-
kasinda artiq dofolorlo miizakiro edilib vo Ali
Mohkomonin hamda 2014-cii ilo kimi foealiyyot
gostormis Ali Arbitraj Mohkomosinin Plenum
Qorarlarina vo Informasiya moktublarinda 6z
oksini tapib. Belo ki, tikintids olan bina, tikinti
islori gedirsa vo podrat miiqavilalori icra edil-
irso, dasinmaz omlak kimi yox, tikinti materi-
allarin toplumu kimi qabul edilir. Ancaq tikin-
ti iglori bitondon vo ya dayandirilandan sonra
tikili dovleat reyestrinde qeydiyyatdan kegirilir
vo daginmaz agya statusu alir. Alman hiiququn-
da voziyyot tam forqglidir: orada hor bir tikili
torpaq sahosinin torkib hissasidir. Tikilini tor-
pagdan ayirmaq {i¢lin xiisusi oasya hiiquqlari
totbiq edilir. Misal ti¢lin bizim MM-nin 250 va
s. maddalorindo nozordo tutulmus
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vorasalik tikinti hiiququ. Bu miiddatli hiiquq
torpaq sahosine olan miilkiyyat hiiququna
yiklilik kimi dasinmaz omlak reyestrindo
qeydiyyatdan kegirilir.

Misal gotirdiyim on sado problemlardon
biridir. Analizi davam etdirsok, bir ¢ox zid-
diyotlori miioyyon edocoyik. Misal ii¢iin qey-
diyyatdan sonra tikilinin miilkiyyat¢isinin
avtomatik torpaq sahasino miiddotsiz istifade
hiiququn yaranmast vo belslikls, torpaq sahasi-
nin miilkiyyat¢isinin mulklyyst hiiququndan
faktiki mohrum edilmosi. Vo yaxud, tikilinin
dagilmasinin noticalori do geyri-miioyyondir.
Movcud olmayan asyaya miilkiyyat hiiququ
ola bilmaz, bununla da dovlat reyestrinds olan
qeyd osassiz olur. Demok olarmi ki, bununla
torpaq sahasing istifads hiiququ da qiivvaesini
itirir?

3. Yeni tikilon binalardaki monzillorin
“Dasinmaz Omlakin Dovlot Reyestri’nds qey-
diyyata alinmasinda bir ¢ox problemlor amalo
golir vo bu mohkoms miibahisslori dogurur.
Bu problemin halli {i¢ilin bir ¢ix1s yolu varmi?
Varsa, onun tatbiqi bu problemloari hoall eds bil-
irmi?

Mon diisiintirom ki, yeni tikilon binalarin
torkib hissalorine hiiquqlarla bagli problemlor
elo bizim dasinmaz omlak hiiququmuzun tam
bir sistem kimi islomomasi ilo birbasa baghdir.
Oncodon dediyim kimi, dasinmaz omlaka miil-
kiyyot hiiququ ancaq reyestrdo geydo alinandan
sonra omolo golo bilor. Bizim Miilki Macollo
artiq 2000-ci ildon qabaqcadan geydiyyati
(m.147) nazords tuturdu. Bu institut dasinmaz
omlaka vo yo golocokdo yaranan dasinmaz
omlaka olan 6hdolik hiiququnu (xiisuson qeyd
edirom ki, 6hdslik hiiququnu, ona gors ki, ol-
mayan osyaya asya hiiququ ola bilmaz) dovlat
reyestindo geydiyyatini nazords tutur. Malum-
dur ki, qabaqcadan qeydiyyatin tonzimlon-
mosindo kifayot qodor problem mdvecud idi,
amma son aylarda bu institutun totbiq edilmasi
siibut edir ki, bu institutun totbiqi avvallor do
mimkiin idi.

4.  Milki dovriyyeni qorumaq li¢iin AR
Miilki Macolloyo bir ¢ox doyisiklilor edilib.
Bunlardan biri do “Qabaqcadan geydiyyat” in-
stitutunun “Tominat qeydiyyat1” edilmasi vo
mozmununun artirilmasidir. Sizca, bu doyisik-

liklor problemlori hall eds bilocokmi?

Qabaqcadan qeydiyyatin yerino tominat
qeydiyyatinin Miilki Macolloys daxil edilmo-
si, monco, ilk ndvbado psixoloji ndqteyi
nozorindon vacibdir. Hor iki institut dasinmaz
osyaya olan 6hdslik hiiququnun doévlet reye-
strinds qeydiyyatdan keg¢irilmasini tonzimlayir.
Va gabaqcadan geydiyyatin adin1 doyismodon
do islahatlar1 aparmaq olardi. ©sas odur ki,
bu institut haqigoton islosin. Vacib addim on-
dan ibaratdir ki, indi tikilmokdoa olan binalarin
torkib hissalorina do hiiquqlar1 geydiyyatdan
keg¢irmok olar. Bu, monco, ¢ox miisbot ad-
dimdir. Man ¢ox Umid edirom ki, bu islahat
noticosindo yeni qeydiyyat praktikasi yara-
nacaq vo binalara vo onlarin torkib hissalorine
olan hiiquqlar reyestrdo birbasa olaraq torpaq
sahalorine olan hiiquqularla uzlasdirilacaq.

Belo ki, biitiin torpaq sahoalori kadstrlasdirila-
caq vo onlara olan miilkiyyst vo digor osya
hiiquqlar1 tam olaraq dasinmaz omlak reye-
strindo 0z oksini tapacaq. Notico olaraq hor
bir torpaq sahasinds tikinti ya miilkiyyatci
torafindon, vo ya buna birbasa imkan yaradan
vorasolik tikinti hiiququ osasinda aparilacaq.
Bununla da torpaqla iizerinds olan tikililorin
statusunda he¢ bir ziddiyst qalmayacaq. Els
coxmanzilli binalarda monzil miilkiyyatgilori
do avtomatik olaraq binanin iizorinds yerlosdi-
yi torpaq sahosinin miilkiyyatcilori kimi reye-
strdo qeydo alinacaq, neco ki, MM-in 226.1
maddosindo nozordo tutulub. Bununla, ¢oxal-
maqda olan vo yeni sosial gorginlik yaradan
monzil miilkiyyat¢ilori ilo torpaq sahosinin
miilkiyyatcilori olan tikintini aparmis sonradan
iso kommunal xidmat gdstoron sirkatlor arasin-
da miibahisolorin qarsisi tam alinmis olar.

Qanunvericiliys golinco is9, iimid edirom ki,
vaxtr ilo sosialist dovriinde dovlet torofind-
on istifadoya verilmis monzillorin tomon-
nasiz 0zollosdirilmosi kegirildiyi kimi, indi
do ¢oxmonzilli binalarin altinda olan dovlat
vo bolodiyys torpaq saholori manzillorin
milkiyyot¢ilorinin payli miilkiyystine ver-
ilocok. Bununla da, torpaq sahslorins vo on-
larin tizorinds olan tikililora olan hiiquqlarda
miloyyanlik artar vo bizim MM-in 226 va son-
rakt maddslori tam fuksional olar.
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