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ELSA N3DIR?

Avropa Hiiquq Tolobalor Assosiyasi (ELSA)
miustoqil, qgeyri siyasi, golir mogsadi glidmoyan
diinyanin on boyiik hiiquq tolobalar toskilatidir. ELSA
Avropanin 42 6lkasinda, 210 universitet—inda 30,000-
don ¢ox hiiquq tolobalorini vo gonc hiiqugsunaslari
0ziindo ehtiva edir.

ELSA-nin Azarbaycanda tosobbiis qrupunun asasi bir
neco hiiquq tolabasi torafindon 2010- ci ilin iyununda
qoyulmusdur. Elo homin ayda tosobbiis qrupu torafind-
on taskil edilon prezenta—syalardan aydin miisahido et-
mok olar ki, hiiquq tolobalorinin oksariyyati ELSA-nin
Avropada toskil olunmus miixtolif beynolxalq tod-
birlorinds istirak etmokds, habels bu togkilatin digor
tizvlori ilo moéhkom garsiligli miinasibatlor quraraq 6z
olagoalarini genislondirmokds maraqlidirlar.

Azorbaycan ELSA-nin Tirkiyonin Alanya soharindo
kegirilon 58-ci Beynolxalq Suranin iclasinda miisa-
hidogi 1lizv statusunu qazandi, beloki Azorbaycan
saslorin ¢oxlugu ilo ELSA ailosina gabul olundu.

Biz inaniriq ki, tolobalor ELSA-nin genis foaliyyat im-
kanlar1 vo beynslxalq omokdasliq vasitosilo beynalx-
alq hiiquq sistemlori barads dayarli biliklor va tocriiba
olds edacaoklar. Vo har bir Azarbaycanli hiiquq tolobs-
si idareetmoa, qrup foaliyyoti qabiliyyati, praktiki is
tacriibasi, Avropa doyarlorini paylagsmaq vo basqa im-
kanlardan faydalancagqlar.

Avropa Hiiquqsiinas Talabalar Assosiasiyasi
(The European Law Students’ Association)

Avropanin  miixtolif  dovlotlorindon,  universi-
tetlorindon, madoniyyatlorindon olan on minlorlo
Hiiqugsiinas Toloboni vo Gonc Hiiqugsiinasi 6ziindo
birlosdirmokls, Hiiqugsiinas Tolobalorin biitovliikdo
diinyadaki on boyiik sobokosidir. Toskilatin yaradil-
masinda vo hal-hazirki foaliyystinde osas mogsad
Avropanin miixtalif 6lkolorindon olan gonclori eyni
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toskilatda birlosdirmoaklo, onlar arasinda monovi-ox-
laqi inteqrasiyaya, elmi biliklorin paylasilmasina
nail olmaqdan, Beynolxalq Konfranslar, Tolimlar,
Sohnologdirilmis Mohkomo proseslori kegirilmasi
yolu ilo Hiiqugsiinas Toloboalorin nozari biliklorinin
praktiki totbiqina sorait yaratmaqdan ibaratdir.

44 Avropa dovlstindon olan Hiiqugsiinas Talobalarin
vo Gonc Hiiqugsiinaslarin vahid bir sobokodo
toskilatdiraraq ELSA istor toloba miibadilasi hoyata
kecirmokla, tohsil soforlori togkil etmaklo, istorso do
tocriibo proqramlart togkil etmoklo Hiiqugstinaslarin
0z saholorindo daha professional formalagmasi
vo tacriiba qazanmasi yolunda boylik komoklik
gostormis olur. Eyni zamanda toskilatin Beynolx-
alq olmas1 Hiiqugsiinaslara istor modoni, istor elmi
cohatdon Avropaya inteqrasiya olmaq imkani yarat-
magqdadir.

“Insan monaviyyatina vo madoni
miixtalifliklora hormoat edilon bir
ditnya”

toskilatin faaliyystindo baslica prinsip kimi ¢ixis
edir. Togkilatin yaranma maqsadlori sadoco sada-
ladigimiz akademik xarakterli foaliyyatlordon ibarot
deyildir, ELSA eyni zamanda, miixtolif dovlst, din
va irqlardon olan Hiiqugsiinas Talabalorin vo Ganc
Hiiqugstinaslarin daimi dostlugunu yaratmagi qa-
rstya mogsad qoymusdur, foaliyyot mogsadlori
sirasinda miixtalif oyloncali tadbirlor, gozintilorin
toskili do yer tutmaqdadir.
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WHAT IS ELSA?

ELSA is the world’s largest independent law
students’ association. ELSA is an international, inde-
pendent, non-political, non-profit-making organisation
run since 1981 by and for students. It is comprised of
students and recent graduates who are interested in ac-
ademic and personal excellence. ELSA offers law stu-
dents a perfect platform to develop their existing skills,
acquire new skills and meet fellow students and legal
professionals throughout Europe.

ELSA gives many opportunities to its members to get
access to premium projects. ELSA members can be a
delegate in WIPO, UNCITRAL or in other UN bodies.
With ELSA, this is a reality! And ELSA will provide
you with the opportunity to work on projects through-
out Europe with people of multiple nationalities.

Students and young lawyers enrolled in ELSA are
seeking for excellence. They are not afraid to chal-
lenge their legal skills and are willing to invest their
free time into the improvement of their knowledge.

Vision:

“A just world in which there is respect for human
dignity and cultural diversity”

The Philosophy Statement of the European Law
Students’ Association

Purpose:

To contribute to legal education, to foster mutual un-
derstanding and to promote social responsibility of law
students and young lawyers.

ELSA AZERBAIJAN LAW REVIEW

Means:

* To provide opportunities for law students and young
lawyers to learn about other cultures and legal systems
in a spirit of critical dialogue and scientific co-opera-
tion.

* To assist law students and young lawyers to be inter-
nationally minded and professionally skilled.

* To encourage law students and young lawyers to act
for the good of society.

Organisation:

Local, National and International Level The ELSA
Network works on three levels, the local, the national
and the international. ELSA has 42 National Groups as
members and almost all National Groups are divided
into Local Groups. Every Local and National Group
has a Local or National Board.
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ELSA Azorbaycan Hiiquq Jurnalinin osasi
2015-ci ildo qoyulmus, 2016-c1 ilds isa ilk dofa cap
olunmusdur.

Jurnalin asas mogsadi hiiqugstinasliq sahoasindo oxuy-
an tolabolorin miitalio meylinin vo hoveosinin giiclondi-
rilmasi, 6lkonin hiiquq sahasinds elmi vo praktik bax-
imdan miibahisali vo timdo mosalolori barodo molumata
malik olmasinin tomin edilmasi va hiiqugsiinasliq ixti-
sasinda oxuyan tolobalarin, gonc hiiqugsiinaslarin elmi
aragdirmalarmin, movqelorinin vo sorhlorinin genis
hiiquq ictimaiyyetina ¢atdirilmasindan ibaratdir.

Jurnalin vazifasi hiiquqsiinasliq sahasindo tohsil alan
tolobalorin biri-biri ilo qiyabi olaraq tanighiginin, on-
larla tocriibi hiiquq is¢ilori arasinda bu vo ya diger for-
mada elmi kontaktin qurulmasinin vo 6lkads, eloca do
diinyada bas veron hiiquqi yeniliklorlo bagli molumat-
landiril~manin tomin edilmasindan ibaratdir.

Jurnalin faaliyyat istiqamaotlori asagidakilardan ibarat-
dir:

1. Mogqalslor, elmi aragsdirmalar, mdvgelor, sorhlor;
2. Hiiquq sahasi lizro 6lko orazisinde vo diinyada bas
veron miixtolif hadisa vo harokatlor barodo molumat-

lar;

3. Hiiquq sahasi lizro milli vo beynalxalq mohkoma ak-
tlarinin ¢ap edilmasi.

ELSA Azerbaijan Law Review was established
in 2015 and its first edition was published in 2016.

The main aim of Law Review is to motivate law stu-
dents to read academic literature and write academic
articles, to provide them with appropriate information
related to highly important and topical discussions tak-
ing place in the civil society and to deliver young law-
yers’ and students articles to society.

The activities of Law Review are the followings:
1. Articles, academic researches, interpretations;

2. Information related to law sphere on a local and in-
ternational level,

3. Printing interesting local and international judiciary
acts.
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MARINE POLLUTION AND STATES PROTECTION

MEASURES

KEY WORDS:

UNCLOS, AGENDA 21, STOCKHOLM, RIO CON-
FERENCES, POLLUTION OF MARINE, CONSER-
VATION OF MARINE LIVING RESOURCES,

ABSTRACT:

The 1982 United Nations Convention on the Law of
the Sea (UNCLOS) which is considered to be a ‘Con-
stitution for Oceans’ provides a legal framework for
the governance of oceans on more than one hundred
issues. It is regarded as a turning point with respect
to protection and preservation of the marine environ-
ment which has been traditionally regulated by a vari-
ety of international legal treaties and therefore having
a fragmented nature. The content of the provisions of
UNCLOS with respect to the marine environment has
been greatly influenced by the 1972 Stockholm Con-
ference on Human Environment, which was consid-
ered to have been a milestone in the development of
international environmental politics. The continious
interplay between international environmental politics
and UNCLOS can also be traced in relation to the 1992
Rio Conference (United Nations Conference on Envi-
ronment and Development-UNCED) as well. Agen-
da21, one of the five outcomes of the Rio Conference,
represents the most comprehensive document that has
been most shaped by UNCLOS. Chapter 17 of Agen-
da 21, entitled briefly “Protection of the Oceans, All
Kinds of Seas, Including Enclosed and Semi-Enclosed
Seas and Coastal Areas” which was prepared based on
Chapter XII of UNCLOS, goes beyond it and incorpo-
rates new dimensions into the marine environmental
protection.

ACAR SOZLOR:

UNCLOS, GUNDOM 21, STOKHOLM, RiO KON-
FRANSLARI, DONiZ CIRKLONMOSI, DONiz

Aqil Ashrafov
Baku State University, Il year LLM degree student in
Maritime and Energy law

CANLI EHTIYATLARININ QORUNMASI
XULASO:

1982-ci ilda Birlosmis Millatlor Togkilatinin Doniz
Hiiquglar1 Konvensiyast (UNCLOS), ‘Okeanlar ii¢lin
Konstitusiya’ hesab edilon, yiizdon ¢ox mdvzuda
okeanlarin idaro olunmasi li¢lin ganuni bir g¢orgiva
tomin edir. Miixtalif beynolxalq hiiquqi miiqavilolor
torofindon ononavi sokilds tonzimlonon vo buna gors
pargalanmig bir tobioto sahib olan doniz miihitinin qo-
runmast ilo olagodar bir doniis ndqtasi olaraq qabul edil-
ir. UNCLOS’un doniz miihiti ilo baghh miiddealarinin
mozmunu beynalxalq otraf miihit siyasatinin inkisafin-
da miihiim morholo sayilan 1972-ci ildo Stokholm
Konfransmin Insan vo otraf miihit tanzimlonmosindon
cox tosirlonmisdir. Beynolxalq otraf miihit siyasati ilo
UNCLOS arasinda davamli qarsiliqlt slage 1992-ci
ildo Rio konfransi (Birlogsmis Millatlor Toskilatinin
Otraf Miihit vo Inkisaf Konfransi-UNCED) ilo do
olagolondirils bilar. Giindom 21, Rio Konfransinin bes
naticasindon biri, UNCLOS torafindon on ¢ox forma-
lasmis on genis sonaddir. Giindom 21-in 17-ci fasli
“Okeanlarin, donizin biitiin ndvlorinin, o ciimladon,
ohato olunan vo yarimsoviyyoli doniz vo sahilyan
saholorin qorunmas1” haqqindadir vo UNCLOS-un 12-
ci foslino osason hazirlanmigdir.

KJ/IFOYEBBIE CJIOBA:

KOOHMI], I[TOBECTKA JAHA 21,
CTOKI'OJIBMCKAS, PUO  KOH®EPEHIINA,
3AT'PA3HEHUE MOPEH, COXPAHEHUE

MOPCKHUX JKU3HEHHBIX PECYPCOB
AHHOTAIIMSA:

Konsennust Opranmzanun O6benuneHHbx Harmit
mo wmopckomy mpaBy 1982 roma (KOHKIJIOC),
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KoTopas cunutaercs «KoHCTUTyIIMEH 1T OKEaHOBY,
obecrieynBaeT MPaBOBYIO OCHOBY JIJISl YIPaBIICHUS
OKeaHaMHd TI0 Ooyiee 4YeM cTa BOIpocaM. ITO
CUMTACTCS MOBOPOTHBIM MOMEHTOM B OTHOIIICHUH
3aIUTHl M COXPAHECHHsSI MOPCKOM Cpeibl, KOTOpas
TPaTUITMOHHO perynupyeTcs pa3IUYHBIMHU
MEXTyHApOIHO-TTPABOBBIMH IOTOBOPAMH U ITOATOMY
HOCUT (pparmeHTapHbBIi Xapakrep. Ha comeprkanue
nonoxxenut FOHKJIOC, kacarommxcss MOpCKOu
cpenbl, Oonbinoe BiausHUE oka3aja CTOKroimbMCKast
koHbepeHus 1972 roma mo OKpyKawmieH cpexe
YeJIoBeKa, KOTOpasi, KaK CYMTAIOCh, CTaja BaKHOM
BEXOU B pa3BUTUU MEXIYHAPOIHON IKOJIOTUUYECKOU
noyMTUKU. HempepriBHOE B3aMMOICHCTBUE MEXKITY
MEXIYHAPOAHOM HSKOJOTMYECKOM TMOJUTUKOU U
IOHKJIOC Takxe MOXHO NpOCIEAUTh B CBSI3U
¢ Kondepenmnuerr 1992 roma B Puo-me-Kaneiipo
(Kondepenmmst  Opranmzanun ~ OObeTUHEHHBIX
Hamuii mo oxpyxaroiieil cpene W Ppa3BUTHIO -
FOHCE/]). IloBectka mus Ha XXI Bek, oouH W3
natu utoroB Kondepennuu B Puo-ne-XKaneiipo,
MPEACTABISIET co00M Hamboyiee BCEOOBEMITFOIIHI
JIOKYMEHT, KOTOPbIH ObUI B HaWOOJBIICH CTETICHH
chopmymupoBan FOHKJIOC. I'maBa 17 IloBecTtku
nHa Ha XXI Bek, kparko o3amiaBieHHas «OxpaHa
OKEaHOB, BCEX BHUIOB MOPEH, BKIIIOUYas 3aKPBIThIC
U TIOJTy3aMKHYTBIE MOPSI U IPUOPEKHBIC PAaHOHBIY,
KOoTOpas Oblja MOATOTOBJIEHA HAa OCHOBE riaBbl XII
OHKJIOC, BbIXOOUT 3a €€ paMKH U BKJIIOYAET
HOBBIE aCTIEKThl B MOPCKOM 3alllMTa OKPYKAIOIICH
Cpenpbl.

INTRODUCTION:

One of the main areas of international maritime law
is the control of marine pollution, the reduction and
mitigation of its effects. This subject, which is ex-
tremely complex in nature, requires the existence
of flexible and development-prone rules within the
international law discipline. In the First and Second
Maritime Law Conferences under the auspices of
the United Nations, sea pollution was not empha-
sized. Only the 1958 Geneva Offshore Convention
contains regulations on the obligations of states in
the pollution caused by oil and radioactive waste
[1]. In the recommendations of the 1972 Stock-
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holm Conference, recommendations were made to
the states regarding the lack of comprehensive le-
gal arrangements, including all sources and types
of pollution, in relation to the marine environment.

The UNEP (United Nations Environment Program),
established in accordance with the resolution adopt-
ed at the Stockholm Conference, has contributed to
the development of significant improvements in the
protection of the marine environment. In accordance
with the decision taken at the first meeting of the
UNEP Executive Council, it was decided to initiate
UNEP regional maritime programs due to the im-
portance of environmental protection of seas and
oceans. With the adoption of the Mediterranean Ac-
tion Plan in 1975 and the completion of the legal
framework of the program in 1976, the UNEP Re-
gional Marine Programs constitute a model for sim-
ilar programs [2].

The rules of international law on the protection of
the marine environment have developed in a com-
plex network of contracts. It is seen that all these
arrangements, which are generally fragmented and
scattered, are mostly made in order to prevent some
environmental accidents as a result of the emer-
gence of some marine accidents. For the first time,
a comprehensive and global regulation was adopted
for the protection and conservation of the marine
environment together with the UNCLOS [3]. The
environmental threat, which is also accepted as the
constitution of the sea law, is taken into account with
almost all dimensions of the environmental environ-
ment and it is tried to create a universal standard by
covering the general obligations related to this very
wide subject. The aim of the study is to examine the
positive legal arrangements for the protection of the
marine environment of the UNCLOS, but it has also
been necessary to make evaluations about the new
order brought by the UNCLOS regarding the reso-
lution of the disputes. In the contracts made in the
field of international environmental law, the gener-
ally adopted method for the resolution of disputes is
called soft settlement, while the parties bring solu-
tions to their problems through mutual negotiation.
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The first attempts of creation the rules of the mari-
time law belongs to the form of customary law for
centuries and started to develop from the second half
of the 19th century. The first examples of studies in
this direction, were established by the Internation-
al Law Association and International Law Institute
in1873 [4]. In addition to the La Haye Codification
Conference of 1939 for the treatment and gradual
development of maritime law in the 20th century,
the Maritime Law Conferences organized under the
leadership of the United Nations Organization are
important. The first conference organized in Gene-
va in 1958. During the Geneva Sea Law Conference
four main treaties and one additional protocol were
adopted [5]. The Conventions and Protocol are the
product of the (first) United Nations Conference on
the Law of the Sea, held in Geneva from 24 February
to 27 April 1958. The convening of the Conference
(by United Nations General Assembly resolution
1105 (XI) of 21 February 1957) was the culmina-
tion of a long process. It had its precedents in the
work of the Hague Conference for the Codification
of International Law held in 1930 under the auspic-
es of the League of Nations. This Conference dealt
with the territorial waters. Although not agreeing on
the breadth of the territorial sea, it could present in
its report 13 draft articles setting out a measure of
agreement on many aspects of this subject. These ar-
ticles would become the basis of further work. In the
framework of the United Nations, the International
Law Commission (ILC) indicated since the begin-
ning of its work, in 1949, the regime of the high seas
and of the territorial sea among the topics ripe for
codification. A Special Rapporteur was designated,
who proceeded to submit reports on various aspects
of the law of the sea. Up to the end of its work, in
1956, the ILC, and the General Assembly, which
closely followed its work, proceeded through sev-
eral drafts concerning different aspects of the law
of the sea. It was only in the final report submitted
to the General Assembly in 1956 that all provisions
were systematically ordered as one body of draft ar-
ticles covering the whole of the law of the sea. This
final report was to be the main basis for the work of
the 1958 Geneva Conference.
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CONCLUSION: The establishment of the United
Nations Organization has been an important mile-
stone in the field of maritime law as in many other
areas of international law. As a result of the Third
Maritime Law Conference held following the first
and second Maritime Law conferences held in the
years 1958 and 1960 under the leadership of the
United Nations, The UNCLOS has been accepted,
also called “constitution of oceans”. Following the
Stockholm Conference in 1972, the UNCLOS has
created a general framework for the protection of
the marine environment and has significantly af-
fected other practices and country practices in this
area. Integration countries must be in relationship
with reserves countries when they apply the rules of
conservation of marine living resources. In order for
the relevant provisions of the UNCLOS to respond
to the requirements, the Agenda 21 Chapter 17 has
an important potential with its content that includes
these principles. Chapter 17 of Agenda 21 contains
significant parallels with the UNCLOS, on the oth-
er hand it contributes to the interpretation of current
principles. The conceptual expansions provided by
Agenda 21 contribute to the interpretation of the
provisions of the UNCLOS on the protection of the
marine environment in accordance with the require-
ments of the day and enrich the framework of mea-
sures for the protection of the marine environment.
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THE LIMITATION OF CARRIER’S LIABILITY FOR DE-
LAY IN DELIVERY UNDER THE CONTRACT OF CAR-

RIAGE OF GOODS BY SEA

ABSTRACT:

This Article is dedicated to determine the limits of car-

rier’s liability for delay of the cargo in delivery while
carrying it from one destination to another. The Article
deals with the circumstances that the carrier can refer
in order to limit his liability and the circumstances that
cause the loss of right to limit liability. The limitation
of carrier’s liability for delay in delivery is analyzed
on the basis of proper national and international docu-
ments including, Merchant Shipping Code of the Re-
public of Azerbaijan, Hague and Hague-Visby Rules,
Hamburg and Rotterdam Rules and other international
legal acts.

KEY WORDS:

Contract of carriage of goods, carrier, limitation of li-
ability, delay in delivery, intentional or reckless action
or inaction.

XULASO:

Bu moqalo doniz dasimalarinda catdirilma zamani
yiikiin gecikdirilmosine gora dasiyicinin mosuliyyati-
nin hadlorinin miisyyon olunmasina hosr olunmusdur.
Beloki, moqalodoniz dasimalarinda dasiyicinin mosuli-
yyatinin 9sas xiisusiyyatlorindon biri kimi ¢atdirilma-
da gecikmo zamani masuliyystin mohdudlasdirilmast
qaydasi, dastyicinin mosuliyyotini mohdudlasdirmaq
tictin istinad eds bilacayi hallar vo masuliyystin mah-
dudlasdirilmast hiiququnun itirilmosindon bohs edir.
Qeyd olunan masalalor basda Azaorbaycan Respub-
lilasinin Ticarat Gomigiliyi Macallasi, Haga, Hamburq
va Rotterdam gaydalar1 olmagqla, yerli vo beynalxalq
qanunvericilik asasinda tohlil edilmisdir.

ACAR SOZLOR:

Donizlo dasima miigavilosi, dasiyici, mosuliyyatin

Arzu Safarli
Baku State University, Il course LLM degree student in
Maritime and Energy law

mohdudlasdirilmasi, ¢atdirilmada gecikmo, dasiyicinin
gosdon va ehtiyyatsiz horokoti vo ya horokotsizliyi.

AHHOTALUA:

Ora crares MOCBALICHA OIPEIEICHUIO IPEICIIOB
OTBETCTBEHHOCTH  IE€PEBO3UMKA 33  3aJEPKKY
JIOCTaBKH I'py3a IpHU €ro MepeBO3Ke U3 OAHOIO MyHKTa
Ha3HaueHus B Apyroi. B crarbe paccmarpuBaroTcs
OOCTOSITENIbCTBA, HA KOTOPBIE MOMKET CChLIATHCS
MEPEBO3YMK JJI OTPAHUUYEHUS CBOEH OTBETCTBEHHOCTH,
1 00CTOSITENIbCTBA, KOTOPHIE BHI3BIBAIOT MOTEPIO MTpaBa
Ha OrpaHWYEHHE OTBETCTBEHHOCTH. OrpaHuYeHHe
OTBETCTBEHHOCTH NIEPEBO3UMKA 32 33J€PKKY JOCTABKU
aHAJIM3MPYETCS HAa  OCHOBE  COOTBETCTBYIOLIMX
HallMOHAJBHBIX M MEXJIYyHAPOIHBIX JOKYMEHTOB,
B ToM uuciae Kogekca TOpProBoro cyaoxoicTBa
Azepbaiimxanckoit PecrryOmukwu, 'aarckux u ["aarcko-
BucOwutickux mpasui, ['amOyprckux u Portepaamckux
[IPaBUJI U IPYTUX MEXyHAPOJAHO-ITPABOBBIX aKTOB.

KJIOYEBBIE CJIOBA:

JloroBop nepeBo3KH Ipy3a, IEPEeBO3YHK, OTPAaHHICHUE
OTBETCTBEHHOCTH, 33/I€P’KKa JOCTaBKH, YMBIIIICHHOE
nnu 6e3paccynHoe JeiicTBue uin o6esneiicTare.

INTRODUCTION:

The principle of limitation of liability is one of the dis-
tinguishing and unique characteristics of the maritime
law and other transportation laws. If the carrier does
not fulfill its obligations on the basis of the contract of
carriage of cargo by sea and if no exception is applica-
ble he will be liable to pay compensation to the cargo
owner. Nevertheless, the liability is based on limita-
tions, in some circumstances. Limitation of liability is
kept because it is deemed to be benefit of both shippers
and carriers since it makes carriers able to calculate
their risk in advance and establish uniform and cheaper
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freight rates .The main consideration point is that what
circumstances enable the carrier to refer to the limita-
tion of liability for delay.

Clearly, where a shipper makes a claim based on de-
lay, courts look to the general maritime law, which is
based on common-law rules relating to delay by com-
mon carriers if there is no provision in the governing
law [10].

In this Article, limitation of liability for delay shall be
analyzed in comparison with the proper rules of Hague,
Hamburg and Rotterdam Conventions. Because of the
lack of any provision in relation to delay in delivery,
neither Hague nor Hague-Visby Rules emphasizes any
explanation deals with the limitation of liability of the
carrier’s delay in delivery [3]. Hague or Hague Visby
Rules only stipulates the general limitation of liability
without providing any statement in respect of delay in
delivery. The applicability of Hague or Hague-Visby
Rules related to delay is discussing and depends on the
domestic law of the contracting parties and the final
decision of the Court. Because of it, proper articles
of Hamburg and Rotterdam Conventions will be dis-
cussed below. As a main part of the carrier’s whole
liability the limitation of liability for delay firstly, was
utilized in text of United Nations Convention on Car-
riage of Goods by Sea in 1978, hereinafter Hamburg
Rules. The reason was that the limitation levels in the
Hague rules were deemed to be too low. Article 6 of
the Rule is dedicated to this issue and called limits of
liability. Due to the 1(b) of the above mentioned arti-
cle, the liability of the carrier for delay in delivery is
limited to an amount equivalent to two and a half times
the freight payable for the goods which was delayed
[5]. Obviously, the convention determines the limits
of freight which should be paid for delay in delivery.
This clause also adds such a condition that the amount
for delay in delivery shouldn’t exceed the total freight
which is determined to be paid under the contract of
carriage of goods by sea [5]. 1(c) of the article again
affirms an undoubted, definite character of the noted
provision and stipulates that no case shall exceed the
limitation.

The position of Article 7 of the Hamburg Rules is also
noteworthy. Under article 7 the Rules pronounce that
the limitation of liability of the carrier can apply in
any action against him in respect of delay in delivery
whether that action derives from the contract, tort or
otherwise. A main question arises about whether the
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servants or other employees of the vessel can refer
to the current rules or not? This question can be an-
swered completely under the Article 7.2 of the Rules.
The article stipulates that if such an action is asserted
against the servant, agent of the carrier, the servant or
agent is entitled to refer to limitation of liability which
is the carrier is entitled to refer. From this point of
view, the servant or agent is required to prove he acted
within the scope and period of his employment. This
provision is called Himalaya Clause under transpor-
tation law and from this point of view, we see that the
Himalaya clause is applicable and characteristic for
the Himalaya clause, too.

How is the limitation of liability for delay regulated
under the United Nations Convention on Contracts for
the International Carriage of Goods Wholly or Part-
ly by Sea- hereinafter, Rotterdam Rules? In order to
remove all drawbacks and missing statements related
to the carriage of goods by sea and other means, Rot-
terdam Rules try to regulate everything clearer and in
detail [13]. This step is also observed in accordance
with delay in delivery. Unlike other international con-
ventions, including Hamburg Rules, Rotterdam Rules
doesn’t regulate the limitation of liability for delay with
loss of or damage to cargo together. From this point of
view, after the article 59 which defines the general lim-
itation of liability, article 60 of the mentioned Rules is
dedicated to the limitation of liability caused by de-
lay. While analyzing the text of the article we meet the
same understanding and the same meaning with the
relevant article of Hamburg rules. The amount also
is the same as equivalent to two and one-half times
the freight payable on the goods delayed. In order to
understand the accurate amount of compensation we
should refer to the Article 59 of the Rules which is the
most decisive one. Under this, the liability of the car-
rier for breaching his obligations under the contract of
carriage is limited to 875 units of account per package
or other shipping unit, or 3 units of account per ki-
logram of the gross weight of the goods that are the
subject of the claim or dispute [6]. The Convention
notes 2 main exceptions from the general rule of the
calculation of compensation:

1. In case of the declaration of the value of the goods
by the shipper under the contract of carriage of goods
by sea;
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2. In case of determination of a higher amount than the
amount of limitation of liability set out in this article
has been agreed between the carrier and the shipper.

From this point of view, the term of units of account
needs to be clarified. The next clause of the article
gives the explanation itself. It states that the units of
account are the Special Drawing Right as defined by
the International Monetary Fund. The amounts are to
be converted into the national currency of a State ac-
cording to the value of such currency at the date of
judgment or award or the date agreed upon by the par-
ties. The value of a national currency, in terms of the
Special Drawing Right, of a Contracting State that is
not a member of the International Monetary Fund is
to be calculated in a manner to be determined by that
State [6].

Moreover, this article requires referring to Article 22
of the Rotterdam Rules in its text. Article 22 deals with
the calculation of compensation for damage or loss of
cargo. Obviously, it doesn’t specify any opinion relat-
ed to compensation for delay. Convention neither of-
fers a formula as to how compensation for damage due
to delay has to be proven by claimants nor specifies to
what extent the carrier is to be liable for all possible
financial consequences of a particular delay. Neverthe-
less, for the sake of clarity and consistency, consider-
ing that Article 60 is named as limitation of liability for
loss caused by delay, we can come to such a conclu-
sion that, Article 22 is also applicable to calculation of
compensation for delay in delivery, if the delay of the
carrier cause and damage or loss of the cargo. It stipu-
lates that such compensation is calculated by reference
to the value of such goods at the place and time of de-
livery. The rules also clarify the notion of the value of
the goods and define that the value of the goods is fixed
according to the commodity exchange price, if there
is no such price, according to their market price. Not-
withstanding these facts, if there is neither commodity
exchange price, nor market price, by reference to the
normal value of the goods of the same kind and quality
at the place of delivery. Under the next provision of
the Rotterdam Rules In case of loss of or damage to the
goods, the carrier is not liable for payment of any com-
pensation beyond what is provided for in paragraphs
1 and 2 of this article except when the carrier and the
shipper have agreed to calculate compensation in a
different manner. By adding this statement, the main
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purpose of the Rules is to prevent any misunderstand-
ing about the calculation between the shipper and the
carrier in the future.

A main question arises about the relation between de-
lay and damage to or loss of the cargo in respect of
the limitation of liability. The arguable point is that
how the limitation of liability issue should be solved
in case of delay in delivery causes loss of or damage
to the carrier goods? According to the practice and the
position of the international conventions and domes-
tic legislation, in this case, the limitation of liability is
defined on the basis of damage to or loss of the cargo.
That’s why, the limitation of liability for delay in deliv-
er and the limitation of liability for damage to or loss
of the cargo are regulated separately- within different
paragraphs.

Another noteworthy point is the possibility of the in-
crease or decrease of the amount of the limitation of the
liability of the carrier. As a general rule, the amount of
the carrier’s limitation of liability can not be changed
in a side of decreasing [8]. It means, the limitation of
liability can not be reduced. Notwithstanding this fact,
the Hamburg Rules allow to increase the amount of the
limitation of liability. In this sense, the increase shall
be based on the agreement of the contracting parties. It
is stated under Article 23.2 of the Rules that notwith-
standing the provisions of the proper article a carrier
may increase his responsibilities and obligations under
this Convention. On the other hand, paragraph 4 of the
Rules provides that by agreement between the carrier
and the shipper, limits of liability can increase.

The Rotterdam rules provide this statement within the
determination of the explanation of the limitation of li-
ability using this opinion — “the higher amount of lim-
itation of liability set out in this article has been agreed
upon between the carrier and the shipper”. Both of the
conventions support the idea of higher amount of car-
rier’s limitation of liability.

LOSS OF RIGHT TO LIMIT LIABILITY

The limitation of liability of the carrier is always dis-
cussed along with the loss of right to limit liability. Be-
cause it is the inseparable part of the carrier’s position
in order to be based on the limitation of his liability
for loss, damage, delay. Under both the Hague-Visby
Rules and the Hamburg Rules the carrier is not entitled
to the benefit of the limitation of liability if loss, dam-
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age or delay is caused actions intentionally or reckless-
ly, and with knowledge that such loss, damage or delay
would probably result. Because of the lack of provi-
sion under Hague Rules in respect of delay in delivery
only the statements of Hamburg and Rotterdam Rules
will be discussed and analyzed below.

Under Article 8 of the Hamburg Rules it is clearly
stated that, the carrier is not entitled to refer to the lim-
itation of liability, if it is proved that... and the delay
in delivery resulted from an action or omission of the
carrier- if it is done intentionally to cause such delay.
In conclusion the international convention differenti-
ates 2 main reasons for the loss of the benefit of right to
limitation of liability. Firstly, the carrier’s intentional
actions or omissions. Second, if the carrier is aware
of the probability of delay in delivery (knowledge)
beforehand. For the sake of clarity, it should be men-
tioned that the Convention requires, both active and in-
active behavior of the carrier as actions and omissions.
In short, the claimant has an initial burden to show
that the damage happened during the carrier’s period
of responsibility, then, the burden of proof switches to
the carrier who has to show that the damage was not
caused by his fault or negligence [12].

On the other hand, the details of the above — men-
tioned statement gives us to come to such a conclusion
that, if the carrier does something wrong, carelessly
which results the delay of cargo in delivery, it cannot
be a ground for the loss of right to limit liability. The
main point is to have knowledge about this event or to
predict it beforehand. [7]

The Rules also clarify the scope of the persons to
whom the loss of right to limit liability is applicable.
As the application of the limitation of liability rules to
the servant or agent of the carrier’s in a same way as the
carrier, the next clause of the noted article provides the
applicability of the loss of right to limit responsibility
for the agents or servants of the carrier’s, as well as the
carrier. The problem is regulated by article 61 of the
Rotterdam Convention, namely, loss of the benefit of
limitation of liability. While taking into consideration
to this article, we come to such a conclusion that the
Convention repeats the position of the Hamburg Rules
word by word. The Rotterdam rules also require the
carrier not to intentionally breach his obligation under
the contract of carriage of goods by sea. He can’t uti-
lize the limitation of his liability if the claimant proves
that it was the personal act or omission of the carrier.
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FROM THE LEGAL POINT OF VIEW OF THE
AZERBAIJAN LEGISLATION

What is the position of the legislation of the Republic
of Azerbaijan in relation to the limitation of liability
for delay in delivery? As an answer to this question the
Merchant Shipping Code of the AR solves the problem
of limitation of liability under Article 132. The Code’s
position is completely similar to the Hamburg and Rot-
terdam Rules related to delay in delivery. It declares
liability of the carrier for delay of delivery of the
cargo, can not exceed the sum of freight, taken into
account for payment by the contract on transportation
of cargo by the sea [1]. In other words, the Code stip-
ulates that the total sum which should be paid by the
carrier cannot exceed the limitation of liability which
is determined for the complete loss of the cargo. On
the other hand, the Merchant Shipping Code tries to
conserve the rights and interests of the agents and ser-
vants of the carrier under Article 133. In this point, we
meet the applicability of Himalaya clause which sup-
ports that the third persons as agents, servants , steve-
dores who are not parties of the contract of carriage of
goods by sea can freely refer to the limitation of lia-
bility. Apparently, the legislation of Azerbaijan doesn’t
contain any specific and different provision in accor-
dance with limitation of liability for delay, unlike the
above —mentioned international conventions. In other
words, he should be unwilling in relation to the reason
of this obstacle.

In relation to some points we can meet different po-
sitions unlike Rotterdam Convention , too. Under the
Article 132 Merchant Shipping Code of Azerbaijan the
liability of the carrier for loss or damage to cargo is
determined not exceeding 666.77 units of account for
one place or other figure of dispatch, or calculating two
calculation figures for one kilogram of gross weight
of the lost or damaged cargo [1]. The Code avoids to
apply 835 Units of account as compensation. This idea
makes it closer to Hague, Hague- Visby Rules.

The next Article of the Code deals with the loss of
tight of limitation of liability and the problem again
is regulated with the loss of or damage to the cargo
under this article. The meaning of the first paragraph
of above-mentioned article is completely similar to
the positions of Hamburg and Rotterdam Conventions.
The only discrepancy is that the Code uses the notions
of ‘premeditated action’ instead of ‘intentional action’
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and ‘carelessness’ instead of recklessness. And regu-
larly, in the next paragraph the Code deals with the
admissibility of this rule for the servants and agents
of the carrier’s, as well. Apparently, the Code doesn’t
mean any special, additional or various rule from the
international conventions in respect of limitation of li-
ability within delay of the goods in delivery.

CONCLUSION:

Summarizing all above-mentioned, the final destiny of
the carrier’s liability and determination of the limits of
his liability completely depends on the reason of his
delay, the reason of his action or inaction that caus-
es delay in delivery. If the cases beyond the carrier’s
control causes delay the carrier may refer to limitation
of liability, even may fully relieve from liability, other-
wise, anyway, he is liable for his intentional or reckless
action or inaction
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ABSTRACT:

The most commonly used way for cargo transporta-
tion is by sea. The main reason for this is the fact that
vessels with marine vehicles are able to ship a large
amount of cargo and transport costs are fewer than
those of other vehicles. The manner of implementation
of this process depends on the parties’ consent. Adjust-
ment of freight issue has great importance in any leg-
islative act related to carriage of goods by sea. I think
that this issue must be kept in the center of attention
from the point of resolving of possible disputes.

ACAR SOZLOR:

Fraxt, fraxtin 6donilmaosi, 6l fraxt, geri gondormo
fraxti, fraxtin avvalcadon 6donilmosi,¢atdirilma anin-
da 6domo.

XULASO:

Yiik daginmasinda on cox istifads edilon yol deniz
yoludur. Bunun asas sobabi doniz noqgliyyat vasitosi
olan gomilarin bir dofoyas yiiksok miqdarda ytik gotiira
bilmasi vo dasima xorclorinin digor nogliyyat va-
sitalari ilo miiqayisads dofalorls az olmasidir. Bu pros-
esin hayata kecirilmasi qaydasi toraflorin raziligindan
aslidir. Donizlo mallarin dasinmasi ilo slagadar olan
istonilon ganunvericilik aktinda fraxta dair mosolonin
tonzimlonmosinin boylik ohomiyyati var.Hesab edirom
ki,yarana bilocok miibahisolorin hall edilmasi baxim-
dan bu mosolo digqget morkozindo saxlanilmalidir.
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®paxr, ormara mo (paxry, MEpTBBIA (paxT, BO3BpaAT
¢bpaxTta, mpenomiaueHHbId (paxT, oOrulara 3a
HEMEUICHHYIO JTOCTaBKY.

AHHOTAIIUS:

Camblii pacripocTpaHEeHHBbIH CI0CO0 NEPEBO3KH I'PY30B
- o Mopto. OCHOBHON MNPUYMHOW 3TOTO SIBJISIETCS
TOT (aKT, 4TO cyda ¢ OPIIOPHBIMH TPAHCHOPTHBIMU
CPEICTBAMH MOTYT MEPEBO3UTH OOJIBIIOE KOTUIECTBO
rpy3a, a TpaHCIOPTHBIE pacxoJbl MEHbIIE, YeM
y JpyTux TpaHCIOPTHBIX cpenctB. [Ipouemypa
OCYIIECTBJIEHUSI 3TOr0 IpoLecca OCHOBaHa Ha
cormacuu CTOpoH. JIr0O0oM 3aKOHOAATENBHBIN akKT,
KacalolMICs TEPEBO3KH TIPYy30B IO MOPIO, HUMEET
OonpIlIOe 3HAYEHHE B PEryJIUPOBAHUU BOIpoOCa O
¢bpakuusx. S qymaro, 9To 3TOT BONPOC AOKEH OBITH B
LIEHTpE BHUMAHUS JIJIsl pa3pelieHus: CliopoB, KOTOPbIE
MOTYT BO3HUKHYTb.

INTRODUCTION:

First and foremost, we have to determine what is
freight and who must pay the freight. Freight can be
understood both narrow and wide sense. The widest
sense this notion is generally used for the fee pay-
able to a carrier/ shipowner, whether payable by the
consignee, shipper, sender or charterer. In the other
words, freight is money which paid for the transpor-
tation of goods (under a contract of carriage, bill of
lading or under a voyage Charter-party). In its narrow
sense freight is transportation cost. Our topic is relat-
ed to payment of freight due to contract of carriage of
goods. So, we can easily say that payment of freight
under a voyage Charter-party is not concern to us as
payment of freight under contract of carriage.

Let’s start to give notion of contract of carriage. Be-
cause this issues (contract of carriage) are closely re-
lated to each other. If we look at the notion of contract
of carriage by sea we see that this means any contract
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the carrier undertakes against payment of freight to
carry goods by sea from one part to another, however a
contract which comprise carriage by sea and also car-
riage by some other means is deemed to be a contract
of carriage by sea for the purposes of this Convention
(Hamburg Rules) only in so far as it relates to the car-
riage by sea [11, p 24]. This notion is also given in
our legislation. Article 87.1 of The Merchant Shipping
Code of Republic of Azerbaijan reflects that carriage
of cargo by sea contract is any contract under which a
carrier is obliged to transport the cargo (provided or to
be provided by the shipper) to the destination port and
deliver it to the person authorized to accept the cargo
(hereinafter referred to as a consignee) and payment of
the transportation costs (freight) will be borne by the
shipper or consignee [1, p 28]. Freight is also closely
related to charter-party issues. Both time charter and
bareboat charter the payment of freight is directly re-
ferred to a person who he\she is a charter hire. Thus
legal problems related to freight is part of the interrela-
tion between sale’s law and the law of carriage [12, p

1]. But, as above mentioned we are mainly interested
in paying of freight for carriage of goods.

Firstly, we should note that to pay freight is essential
matter for carriage of goods. This means that, payment
of the freight is one of the fundamental provisions in a
contract of carriage. As we know that shipper or con-
signor has several main obligations. Payment of the
freight is also one of the main obligation of consign-
or due to clause of different literature and legal acts.
Failure to fulfill this obligation will result in a liability
issue for shipper. For these reasons that seem mostly
to be historical, special principles apply to freight pay-
ments, in particular the rules as to set-off where there is
damage to, or short delivery of, the good. It is difficult
to justify the special treatment given to freight, in any-
thing other than historical terms [10, p 102]. In some
circumstance freight may be paid by consignee, but as
we know that freight is mainly paid by the shipper in a
good manner. There is a provision in common law and
due to provision the carrier has a lien on the goods for
unpaid freight. So, no doubt that shipper should pay
the freight agreed upon. The carrier has a lien on the
cargo for unpaid freight and it is completely right.

Time of the payment of the freight is different and
it differ from contract to contract. As we know that,
there are so many different legislation of the countries.
Due to these diversity it is determined that “If there is
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no any other agreement, the freight is paid at the time
of delivery of the goods. Freight shall be paid upon
reception of the goods”. This frame is also reflected in
Scandinavian law. Also we can say related to this issue
that English law says that, unless otherwise agreed,
freight is payable only upon delivery of the cargo to
the merchant, provided that the cargo is not so dam-
aged that “the nature of the thing has been altered”.
There is a case that if, however, payment has been
made in advance, it will depend on the contractual sit-
uation whether the prepaid freight shall be considered
as a loan or as a latest advance payment. There are
also other cases where the earning shows itself before
the payment [ 12, p 7]

As mentioned beforehand that the commonly accept-
ed principle says that freight is earned after the car-
rier’s fulfillment of his own obligations (in the other
words upon delivery of cargo to the consignee), and in
many situations this is also when the freight shall be
paid. However, a disparity should be made between the
earning of the freight and the payment thereof. Con-
tracting parties may agree for the payment of freight
in different ways. These ways may be: payment in ad-
vance, on signing bills of lading (upon delivery of the
cargo to the carrier), upon perform of the bill of lad-
ing, after the cargo is given to the consignee, in arrears
and etc. In some cases we see that he payment clause
notes that freight shall be paid upon delivery, although
in reality there is no delivery of cargo. This situation
creates some difficulty in regulating of payment issues.
However we can say that in such case it is really an
earned freight.

Practice says that, where the bill of lading has been
conserved “freight prepaid”, although the freight has
not been paid. That case may be depends on the situ-
ation upon loading. The consignor demands a “freight
prepaid” bill of lading, since he needs such document
in order to get payment under a documentary credit.
This payment is important for him to be able to pay the
transportation cost. Thus the carrier issues a “freight
prepaid” bill of lading as requested. The shipper does
not pay freight and the question will come up at the
port of discharge whether the carrier may enjoy the
goods as safety for the freight notwithstanding the bill
of lading being noted “freight prepaid”.

Article 42 of Rotterdam Rules is called as “freight
prepaid”. Due to this article if the contract particulars
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contain the provision “freight prepaid” or a statement
of the same kind of character, the carrier cannot as-
sert against the holder or the consignee the fact that the
freight has not been paid. This article does not apply if
the holder or the consignee is also the shipper [6, p 28].
Briefly, it seems that under the bill of lading, implied
freight to be earned on time of delivery. If there is
a contract between parties this contract must specify
payment in advance or an advance of freight. This
factor distinguishes them from each another. At the
same time, we can note that it is obvious for every-
body under voyage charter-party, charter-party as well
as must specify whether paid in advance or on delivery.

Another issue is about back and dead freight. Back
freight: where delivery is prevented for reasons be-
yond carrier’s control and in this situation carrier is
able to earn additional freight in reasonably actions in
further transporting the cargo, for example by carrying
it back to the port of loading. In these cases reasons
are completely differ from each other. For example, in
some cases importer, consignor or buyer refuses to
admit the cargo or may be there is no one at the desti-
nation port for the acceptance of cargo.

Dead freight: should cargo fail to utilize the full
amount of the vessel contracted for, the carrier is en-
titled to specified compensation between the amount
of cargo actually loaded versus what was contracted.
Freight is the recompense which the shipowner is to
receive for carrying the cargo to its port of discharge
[10, p 112]. In other words dead freight is the amount
paid by or recoverable from a charterer of a ship for
such part of the ship’s capacity as the charterer has
contracted for but fails to occupy.

CONCLUSION:

There are several important components of the car-
riage of goods. The law which related to carriage of
goods covers a variety of matters as well as the issue
of freight. Shipment refers to goods being transport-
ed from place to place. Freight is the general term for
goods transported from one place to another by any
means and one of these ways is by sea. The law en-
sures everywhere to secure payment of the freight or
transportation cost to a carrier who has carried the
goods to their destination place.
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PERMISSIBLE LIMITATIONS ON HUMAN RIGHTS
AND DERQOGATIONS FROM LEGAL OBLIGATIONS

DURING MARTIAL LAW

KEYWORDS:
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Owing to the nature of human rights everyone is en-
titled to equal and inalienable human rights as human
being. Human rights are centred, indeed built, on the
granting of rights to the individual. Main human rights,
their implementation mechanism and the obligations
of state parties in this regard are enshrined in differ-
ent international human rights instruments. The main
duties of states are to respect, to fulfill and to protect
human rights. In compliance with the principle of pac-
ta sunt servanda states parties to these documents un-
dertake to ensure and secure human rights of all within
its jurisdiction without discrimination on the basis of
sex, race, color, language, religion, political or other
opinion, national or social origin, property, birth or
other status. States are required to strictly follow their
obligations and they are held responsible for violation
of human rights even where they were unintentional.
Many states at some stage be confronted with serious
crisis situations, such as wars or other kinds of seri-
ous societal upheavals, and that in such situations they
may consider it necessary, in order to restore peace and
order, to limit the enjoyment of individual rights and
freedoms and possibly even to suspend their enjoy-
ment altogether. In crisis situations various terms may
be applied by states to the special legal order intro-
duced such as “state of exception”, “state of emergen-
cy”, “state of alarm”, “state of siege”, “martial law”
and so forth.

Martial law is a special legal regime applied in certain
cases. Martial law is a law administered by the military
rather than a civilian government. It may be declared
in an emergency or in response to a crisis, or in order to
control occupied territory. It becomes a viable way to
regain control of a region or state, when martial law is
issued in an actual crisis and carried out the way it was
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Master student of UNESCO Department Of Hu-
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originally intended to be. Though it can be twisted and
misused in ways that are against the rights of the hu-
man species in general if it is not kept under a watchful
eye of a moral government.

As mentioned above during martial law some human
rights can be limited. It should be noted that some le-
gal norms such as prohibition of slavery may be con-
sidered to be so fundamental that they are called pe-
remptory norms of international law. No derogation is
allowed in any case from protection of the right to life,
the right to freedom from torture or cruel, inhuman or
degrading treatment or punishment, the right to free-
dom from slavery, the slave-trade and servitude, the
right not to be imprisoned merely on the ground of in-
ability to fulfil a contractual obligation, the prohibition
of ex post facto laws, the right to legal personality and,
lastly, the right to freedom of thought, conscience and
religion. But it can’t be concluded that any right is not
listed as non - derogable right, it can necessarily be
derogated from.

States may refrain from the implementation of many
rights such as the right to freedom of expression, asso-
ciation and assembly for certain legitimate purposes.
During martial law prohibition or restriction of meet-
ings, rallies, street marches, demonstrations and pick-
ets, as well as other mass events is applied.

This kind of limitations can be imposed permanent-
ly in normal times, so they are called “ordinary” lim-
itations. On the other hand so-called derogations are
designed for particularly serious crisis situations that
require the introduction of extraordinary measures.
The right to derogate is a flexible instrument designed
in order to help governments to overcome exceptional
crisis situations. The right to derogate does not mean
that the derogating State can escape its treaty obliga-
tions at will.

Under international human rights law, derogation al-
lows certain human rights to be temporarily suspend-
ed in the light of national emergency situations and
martial law which may include armed conflicts. Such

ELSA AZ3RBAYCAN HUQUQ JURNALI

17



derogation provisions can be found in the Internation-
al Covenant on Civil and Political Rights, the Euro-
pean Convention on Human Rights and the American
Convention on Human Rights. They seem to reflect
the idea of a defence of necessity in international law
and transpose it into human rights law. In contrast to
the American and European Conventions on Human
Rights, the African Charter on Human and Peoples’
Rights contain no derogation provision. According to
the African Charter it is not allowed for states parties
to derogate from their treaty obligations during emer-
gency situations, martial law or other crisis situations.
Even a civil war cannot be used as an excuse by the
state for violating or permitting violations of rights in
the African Charter. As well as like the International
Covenant on Economic, Social and Cultural Rights,
the Convention on the Rights of the Child contains no
derogation provision, and it can therefore be conclud-
ed that the Convention was intended to be applied in
its entirety even in exceptional crisis situations. It can
hardly be argued that the absence of a derogation pro-
vision in human rights treaties expresses the will of the
state parties that all those rights are derogable.

Under human rights law, a number of conditions for
and limitations of derogation need to be examined.
Limitations on the exercise of human rights are the
result of a careful balance between the individual’s in-
terest and the general interest, and must, in order to be
lawftul:

* be defined by law;

* be imposed for one or more specific legitimate pur-
poses;

* be necessary for one or more of these purposes in a
democratic society (proportionality).

In order to be appropriate, both the general and the
individual circumstances need to be met with clearly
defined social needs. It is not sufficient that the lim-
itation is desired or simply democratic activity of the
constitution is not harmed.

If there is martial law and measures should be taken,
following circumstances must be met: 1. proof of a sit-
uation requiring derogation; 2. Information concern-
ing the exact measures taken. It should be noted that a
general declaration of a state of siege or of martial law
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would not be sufficient. This information should not
only be accompanied by the relevant legislative texts
but also by a detailed account of the measures actually
taken; 3. Concrete time limits for all measures should
be determined; 4. Biannual reports concerning the con-
tinued necessity of the derogation, detailing any relax-
ations or expansions of the emergency measures.

According to the Article 4 of International Covenant
on Civil and Political Rights the issues of when rights
can be derogated from, and to what extent, cannot be
separated from the provision in article 4, paragraph 1,
of the Covenant according to which any measures der-
ogating from a State party’s obligations under the Cov-
enant must be limited “to the extent strictly required
by the exigencies of the situation”. This requires that
States parties provide careful justification not only for
their decision to proclaim a state of emergency but also
for any specific measures based on such a proclama-
tion.

The existence of martial law which threatens the life
of the nation must be officially proclaimed in order to
prevent States from derogating arbitrarily from their
obligations.

In order to avail itself of the right of derogation, a
State party must notify international community by
immediately submitting a notification of derogation to
the other States parties through the Secretary-General.
In this notification it must describe the provisions from
which it has derogated and the reasons by which it was
actuated. A second notification must be submitted on
the date on which it terminates such derogation.

The making of derogation need not be a concession
that the State will not be able to guarantee the rights
contained in the European Convention on Human
Rights. When lodging derogation practice has been for
the Contracting State to state that the measures it is
taking may involve derogation from the Convention.
For this reason, in any case where an applicant com-
plains that his or her Convention rights were violated
during a period of derogation, the European Court will
first examine whether the measures taken can be justi-
fied under the substantive articles of the Convention .
Derogation thus means that even derogated human
rights may continue to apply, in a modified manner.
Furthermore, the procedural and judicial guarantees
which are essential in order to give effect to the pro-
tected non-derogable rights may never be subject to
measures which would, in effect, circumvent the pro-
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tection of such non-derogable rights.

It should be noted that the martial law with ensuing
limitations on the enjoyment of human rights can only
lawfully remain in force for as long as the situation
so warrants. When the situation ceases to constitute a
threat to the life of the nation, the derogations must
be terminated. Martial law and derogations from inter-
national human rights obligations cannot lawfully be
maintained for so long that they become a permanent
or quasi-permanent part of a country’s internal legal
system.
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ABSTRACT:

This article reviews legal criteria for patenting human

genes on account of the evolution in biotechnology. It
is utterly essential to highlight innovations in health-
care sector that have noteworthy effect not only to
the scientific progress but also to the economy of the
states. Special attention is paid to the analysis of eligi-
bility criteria in the light of DNA sequences under the
EU and US approaches.

ACAR SOZLOR:

Oqli-miilkiyyat hiiquqlari, gen, patent, patent miiba-
hisolori, DNT, biotexnologiya.

XULASO:

Bu moqals biotexnologiyanin tokamiilii hesabina in-
san genlorinin patentlogdirilmoasi mosalalorine dair
hiiquqi meyarlar1 nozordon kegirir. Sohiyye sektorunda
yalniz elmi inkisafa deyil, eyni zamanda dovlstlorin
igtisadiyyatina tesir gdstoron yeniliklori geyd etmok
cox vacibdir. Avropa vo ABS yanagmalar1 daxilinds
DNT baglarinin timsalinda patent meyarlarinin tohlil-
n9 xtisusi diqgat yetirilir.

KJIIOYEBBIE CJIOBA:

IIpaBa wHTENNEKTyalbHOH COOCTBEHHOCTH, TEH,
MaTeHT, areHTHbIN nporecc, JJHK, 6unorexnomorus.

PE3IOME:

B oTOil crathe paccMaTpUBAIOTCA  MPABOBBIE
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KPUTEPHUU JIJIsl TIATEHTOBAHUS YEJIOBEYECKUX T€HOB B
CBSI3U C 3BOJIIOLIMEH B OnoTexHonoruu. Kpaitne BaxxHo
BBICTTUTh WHHOBAIlMU B cdepe 37ApaBOOXpPaHCHHS,
KOTOpBIE OKAa3bIBAIOT 3aMETHOE BIIMSHUE HE TOJBKO
Ha HAay4YHBIH MPOTPECC, HO U Ha DKOHOMHUKY IITATOB.
Ocoboe BHUMaHWE YyHAENsAETCS aHAIM3y KPUTEPHCB
MPUEMIIEMOCTH B cBeTe mocineaopareiabHocteit JJHK B
cootBercTBuH ¢ nnogxonamu EC u CIIA.

As the modern technologies evolve remarkably day by
day, states feel the urge of enacting strategies to make
innovations in each field of the science and keep up
with the requirements of the modern world. It should
be noted that, recently, the development of biotechnol-
ogy has played an important role in the development
of the scientific reforms as well as macroeconomics of
the states with using the achievements of biochemistry,
microbiology, molecular biology and genetics, bioor-
ganic chemistry etc. In this article we refer biotechnol-
ogy as “any technological application that uses biolog-
ical systems, living organisms, or derivatives thereof,
to make or modify products or processes for specific
use”. Throughout the last decades, mentioned techno-
logical applications have been progressed through pat-
ent systems.

Basing on international level we may say that princi-
pal purpose of patent system is protection of the own-
er of the patent’s exclusive rights over the invention,
as well as to stimulate innovation for the public and
reward people for useful new innovations. In other
words, it grants the owner of the patent (the patentee)
the monopolistic right to make, use and sell the patent-
ed invention for up to certain period of time depending
on the appropriate legislation. When we discuss con-
troversial issues on patentability of human genes, first
of all, criteria for patenting should be reviewed step by
step in the form of human genes.

The first patent for gene sequences was obtained in
1980: Stanford University secured the right to use the
technology of recombinant DNA which allowed for
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various changes in the genomes of living organisms.
At the same year, the famous Diamond v. Chakrabarty
process took place, following which the US Supreme
Court decided that living organisms could be subject to
patent if they were changed by humans. The reason for
the trial was a patent obtained by an American micro-
biologist of Indian origin, Ananda Chakrabarti, on the
genetically modified bacteria which could break down
crude oil. Different authorities made decisions in favor
of the scientist, now against him, but the final judg-
ment was significant for the future processes.

The conclusion of the trial (adopted by five votes to
four) stimulated growth in patenting all kinds of genet-
ically modified organisms: from viruses and bacteria to
plants, animals and cell cultures. The last stage was the
patenting of genes - DNA segments that encode certain
proteins of the body.

Taking into consideration US and EU perspectives we
will determine criteria for granting a patent and then
analyze applicability of this criteria to patentability
of human genes. On the one hand, in accordance with
United States Code Title 35- Patents (herein after- Title
35 U.S.C) under the sections 101-105 main conditions
for patentability of inventions are prescribed which
are: acceptable subject matter, novelty, non-obvious-
ness and usefulness. On the other hand, article 52 of
the European Patent Convention (herein after- EPC)
defines criteria for patenting that are: inventiveness,
novelty, capability of industrial application . We may
see that criteria for patenting is almost the same in both
legal documents. In this case, applicability of above-
mentioned standards to gene patents should be exam-
ined in the light of DNA sequences.

(1) SUBJECT MATTER

First and foremost, acceptable subject matter is exam-
ined under the patent law which means that “natural
products” or “natural phenomena” and other natural-
ly-occurred processes are not accepted as invention
but as discoveries. In Europe and most other countries,
patent law explicitly excludes discoveries from qual-
ifying for the grant of a patent. In the US, although
the patent statute states that both discoveries and in-
ventions qualify, in practice the law does not permit
the patenting of natural phenomena. In this regard,
main problem is that: are DNA sequences discovery or
invention? According to article 5 of the EC Directive
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98/44/EC2:

“The human body, at the various stages of its forma-
tion and development, and the simple discovery of one
of its elements, including the sequence or partial se-
quence of a gene, cannot constitute patentable inven-
tions.”

The problematic issue in this provision is that patents
claims over DNA sequences do not cover ownership
of genes as they occur in our bodies, rather than to the
isolated versions of human genes which are held to be
patentable. According to the second paragraph of the
article:

“An element isolated from the human body or other-
wise produced by means of a technical process, includ-
ing the sequence or partial sequence of a gene, may
constitute a patentable invention, even if the structure
of that element is identical to that of a natural element.”
Therefore, when we talk about the patentability of hu-
man genes, particularly DNA sequences isolated forms
of the genes are considered as mentioned in article 3
paragraph 2 of the EC Directive 98/44/EC2 that: “Bio-
logical material which is isolated from its natural envi-
ronment or produced by means of a technical process
may be the subject of an invention even if it previously
occurred in nature”.

(2) NOVELTY

For a long time there have been disputes about the
possibility of patenting biological objects: if biologi-
cal objects were created by nature, then can a person
be a patent holder for them and can one claim about
inventive novelty? Novelty is one of the utterly essen-
tial elements of the legal criteria for patenting human
genes. It was stipulated under the section 102 of the
Title 35 U.S.C as well as article 54 of EPC. Main argu-
ment about novelty is if the human genes are naturally
present in our body can we consider them as previous-
ly disclosed to the public? In this case main rationale
for novelty is discussed that isolating a gene from its
natural environment is adequate to indicate that a nov-
el product has been created. The inventor’s isolation of
a gene separates it from other molecules that are nat-
urally associated with it and allows biochemical char-
acterization in the form of description of the sequence
of the bases.
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(3) INVENTIVENESS (NON-OBVIOUSNESS)

Under EU legislation inventiveness and in USA
non-obviousness refer to the fact that isolated or puri-
fied DNA sequences should not be obvious to the per-
son having ordinary skill in the art to which mentioned
subject matter refers. There are significant differences
between EU and US approaches to this criterion. Ac-
cording to the European assessment early applications
on patenting DNA sequences were accepted as inven-
tive due to the fact that isolating genes required clon-
ing and other such kind of techniques which tend to
labor-intensive work and were non-obvious. However,
as technology evolve day by day, now, computational
databases make identifying DNA sequences possible
and as a result the European Patent Office has recently
stated that the isolation of DNA sequences that have a
structure closely related to existing sequences in which
the function is known, is not inventive.

On the other hand, according to the United States
Patent and Trademark Office (hereinafter- USPTO),
non-obviousness does not depend on the amount of
work required to characterize the DNA sequence.
Thus, in US practice main element is non-obvious-
ness of the claimed patent to the skilled person. The
USPTO’s view, therefore, is that establishing the nature
and function of a DNA sequence by electronic means,
though a trivial process, does not exclude the granting
of a patent on the grounds of non-obviousness.

(4) USEFULNESS (CAPABILITY OF INDUS-
TRIAL APPLICATION)

In order to satisfy mentioned criteria, claimed appli-
cation on patenting human genes shall be useful and
tend to lead advantageous results. An invention is use-
ful if it “does what it is intended ... to do and the end
attained is itself useful.” In this regard it is notewor-
thy to mention position of the USPTO that stipulated
in Utility Examination Guidelines. A human genome
sequence is deemed useful if an invention shows a
‘specific, substantial and credible utility’. When de-
fining the element of utility most of the scholars take
into account credibility of the invention which is inter-
preted as “theoretically possible”. At the beginning of
the period of patenting human genes, element of utility
was evaluated in a broad sense that resulted acceptance
of the usefulness of the patent claim. However, after
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adoption of three utility requirements broad approach-
es are insufficient for fulfilling capability of industrial
application. Therefore, criteria of inventiveness and
usefulness are more problematical and should be ex-
amined much more detailly.

In concluding remarks, I would like to mention that
even though so many patent applications over DNA
sequences were successful during 1980-1990s, ap-
proaches to this issue had been changed as a result of
innovative researches, technology and interpretations
of legal documents. Although we have analyzed ap-
plicability of patent criteria to the patent claims over
DNA sequences, exceptions to eligibility for patenting
should not be neglected. There are several inventions
that eligible for patentability are excluded from patent-
ing under the diverse international legislations which
require a deep analysis as well.

REFERENCE:

1. Convention on Biological Diversity (adopted 22
May 1992, entered into force 29 December 1993) 1760
UNTS 79, Article 2

2. United States Code Title 35- Patents, §101-105

3. European Patent Convention, article 52

4. Nuffield Council on Bioethics: The Ethics of Pat-
enting DNA (Nuffield Council on Bioethics, London,
2002), p.23

5. EC Directive 98/44/EC2, article 5

6. USPTO Utility Examination Guidelines (Fed. Reg.
66: 1093, 5 Jan 2001); the EC Directive 98/44/EC Ar-
ticle 5(2)

7. Nuffield Council on Bioethics: The Ethics of Pat-
enting DNA (Nuffield Council on Bioethics, London,
2002), p.30

8. United States Code Title 35- Patents, §103 (a)

9. Nuffield Council on Bioethics: The Ethics of Pat-

enting DNA (Nuffield Council on Bioethics, London,
2002), p.30

ELSA AZ3RBAYCAN HUQUQ JURNALI

22



e —————————
ELSA AZERBAIJAN LAW REVIEW

10. Fawcett v. Homan (1896) 13 RPC 398 (EWCA) at
405.

11. USPTO Utility Examination Guidelines Fed. Reg.
66: 1092, 5 Jan 2001

ELSA AZ3RBAYCAN HUQUQ JURNALI




ELSA AZERBAIJAN LAW REVIEW

IMPLEMENTATION OF X-ROAD IN THE E-GOVERN-
MENT SYSTEM OF THE REPUBLIC OF AZERBALJAN

ABSTRACT:

The purpose of this article is to determine the value
and advantage of e-government, which is also con-
sidered, embedded in the X-Road system. The arti-
cle analyzes the concept, characteristics, regulatory
framework, content, structure, types, and legal value
of e-government.

For writing the article author used legal literature, in-
ternational, European, national regulations on e-gov-
ernment and X-Road.

KEYWORDS:

Electronic government (e-government), X-Road, in-
novations, Republic of Azerbaijan.

INTRODUCTION:

The article is intended to provide an overview of the
issues addressed by the general position on e-govern-
ment. Examine the concept, regulatory framework,
content, structure, also, the principles of electronic
government types, legal value. Analyze international,
European, national regulations in this area. Consider
the position of scientists on e-government.

The Republic of Azerbaijan, as a developing country,
is accelerating with dynamism in all spheres of activ-
ity, including legal. The country that gained indepen-
dence on August 30, 1991, observed democratic devel-
opment of law.

Dynamic development of innovation for efficiency in
many areas of activity influences of changes in a num-
ber of laws in the country. Taking into account inno-
vations, changes in laws cannot be avoided, the main
question for the legislature is how to change laws more
effectively and establish sanctions in case of their vi-
olation.

The rapid development of science and technology un-
less without the adoption of new laws, or their change,
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or termination. In the process of state activity, the role
and importance of information technology is increas-
ing.

E-government as one of the most complex socio-legal
phenomena can be investigated from various points of
view: political, economic, and organizational. From a
legal point of view, e-government is actually a com-
bination of administrative and legal institutions with
specific content and structure. Particular interest is the
study of its legal nature, as well as the preparation of
proposals for improving its areas of activity.

For writing the article, the following methods were
used: comparative legal, grammatical, systematic, and
analytical.

BASIC THEORETICAL AND PRACTICAL PRO-
VISION:

X-Road software is a “centrally governed distributed
integration layer between information systems”, with
its first iteration developed and launched by Estonia’s
Information System Authority (RIA) in 2001. X Road
is part of the overall electronic government (e-govern-
ment) system.

Primarily X-Road was released in Estonia. The In-
formation System Authority (RIA) at the Ministry of
Economy and Communications developed X-Road
and launched the first version in 2001 and holds the
registered trademark, X-Road.

The idea of electronic interagency cooperation in Es-
tonia has much in common with the European program
“European Interoperability Framework 2004 (EIF),
developed to ensure the interaction of the governments
of the EU member states.

E-government is a new form of organizational activity
of state authorities, which ensures, through the wide-
spread use of information and communication technol-
ogies, a qualitatively new level of responsiveness and
convenience for citizens and organizations to receive
public services and information on the results of gov-
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ernment activities.

The concept of e-government appeared relatively re-
cently, without receiving a holistic theoretical under-
standing in legal science. Currently, there is no single
definition of the term e-government, although many
legal acts, including international ones, use this term.
Kuznetsov P.U. in his article quite rightly notes that the
term electronic government itself is essentially a neol-
ogism, since it is rather difficult to give it an exhaustive
linguistic characteristic. The words “electronic” and
“government” are in no way syntactically linked due
to their significant semantic differences.

It is important to note once again that at the present
time there is no uniform systemic approach to the defi-
nition of the term electronic government among law-
yers. The main reason is the fact that the definitions of
“e-government” are formulated according to different
principles.

X-Road is used nationwide in the Estonian data ex-
change layer X-tee and in the Suomi.fi Data Exchange
Layer service, in Finland X-Road is released under the
MIT open source license and is available free of charge
for any individual or organization. Besides Azerbaijan,
this system has already been integrated in a number of
countries, including Namibia, Denmark and Ukraine.
Also this platform was launched in the Faroe Islands
and Japan.

The X-Road Community is not about the core tech-
nology of data exchange, but rather a collaboration
platform for anyone developing services on top of the
architecture.

X-Road development model and all the related docu-
mentation is published and maintained in the X-Road
Development GitHub repository.

The identity of each organization and technical entry
point (Security Server) is verified using certificates that
are issued by a trusted Certification Authority (CA)
when an organization joins an X-Road ecosystem. The
identities are maintained centrally, but all the data is
exchanged directly between a consumer and provider.
Message routing is based on organization and service
level identifiers that are mapped to physical network
locations of the services by X-Road. All the evidence
regarding data exchange is stored locally by the data
exchange parties, and no third parties have access to
the data. Time-stamping and digital signature together
guarantee non-repudiation of the data sent via X-Road.
The concept of forming an e-government in the Re-
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public of Azerbaijan was implemented by an order of
the President of the Republic of Azerbaijan approving
the decree of the State Program for the Development
of Communications and Information Technologies in
the Republic of Azerbaijan for 2010-2012 (Electron-
ic Azerbaijan). In Azerbaijan, the X-Road platform
was integrated by B.EST Solutions, the digital mobile
signature operator Asan Imza, together with the Infor-
mation and Computing Center under the Ministry of
Transport, Communications and High Technologies
of the Azerbaijan Republic. Implementation of the
X-Road innovation platform was the result of close co-
operation between Azerbaijan and Estonia in the field
of information technology.

The Decree of the President of the Republic of Azer-
baijan on the establishment of the Innovation Agen-
cy under the supervision of the Ministry of Transport,
Communications and High Technologies of the Re-
public of Azerbaijan considers the functioning of the
executive power. According to paragraph 32 of Article
109 of the Constitution of the Republic of Azerbaijan,
a decree was promoted by the President of the Repub-
lic of Azerbaijan on November 6, 2018.

The Ministry of Transport, Communications and High
Technologies, which play a major role in the devel-
opment and implementation of e-government in Azer-
baijan, is the main initiator of innovations and the de-
velopment of the most advanced technologies in the
country.

The main goal of the X-Road is, first of all, to reduce
the distance between public servants and citizens in the
provision of social services, as well as simplify and
transparency of these relations, secondly, ease of use,
speed of service, minimum information requested.

The importance of e-government is contained in ex-
panding the introduction of modern technologies in the
field of public administration, increasing the efficiency
of state bodies and local governments and improving
the quality of e-services provided. Ensuring the au-
thenticity, completeness, accuracy of information pro-
vided to users through electronic services, as well as
free access to it. The maximum reduction in the time
spent searching for and obtaining information at the
user’s request and the ability to access e-services of-
fered throughout the country regardless of the user’s
geographical location.

The main benefits of e-government extend to govern-
ment, citizens, and activities in the business sector.
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The topic of legal principles is one of the main general
theories of law. In the usual sense, the principles of
law are the starting ideas, beginnings, starting points,
which express the essence of the law, the main content
and social purpose. They describe the general rules of
behavior, directly defined in the law, or derived from
its meaning, determine the legislative and law enforce-
ment activities of the state. Regarding X-Road among
the fundamental principles are:

Compliance with the requirements of the current leg-
islation of the Republic of Azerbaijan;

Implementation of state policy in the field of IT pene-
tration, protection of state and national interests;

Providing opportunities for completeness, reliability,
relevance, security, protection of information provided
to users and obtaining it in a simple and fast way;

Separation of powers and responsibilities between
government bodies.

Projects are being carried out to form an e-govern-
ment aimed at ensuring the transition to an informa-
tion society, improving the quality of services provid-
ed by state bodies to individuals and legal entities, and
in general to an effective and optimal organization of
government.

The country is working to create a national infrastruc-
ture in order to organize the e-signature service, which
will create conditions for the implementation of e-gov-
ernment projects and electronic services.

CONCLUSION:

Using the opportunities of the virtual space, modern
technologies, a high level of IT penetration in govern-
ment bodies, e-government provides services to citi-
zens of the country in a qualitatively new form. The
transition to e-government begins with the access of
institutions to the Internet, which leads to a fundamen-
tal rethinking of the structure and role of public ser-
vices.

In conclusion, the author analyzed the concept, regu-
latory framework, content, structure of e-government.
Examined the principles of electronic government,
types, legal value. Analyzed international, European,
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national regulations in this area. Considered the posi-
tion of scientists on e-government.

As suggestion I believe that the following conclusions
should be highlighted:

The term electronic government should be understood
as a system of interconnected and interacting admin-
istrative legal institutions. The features of this system
should be formulated and consolidated by normative
legal acts, as well as reflected in the principles of or-
ganization and functioning of the executive power, its
bodies, officials, and civil servants;

The formation and functioning of “e-government” is
accompanied by changes in the system of executive
bodies; for this, it is necessary to provide all the neces-
sary means to implement work efficiency.
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ABSTRACT:

This article deals with common tax policy within the
European Union. The article takes a look legal frame-
work of tax policy and the problems of tax harmoni-
zation, the legal basis for direct and indirect taxation.

Integration means common policies. Economic and
political integration between the Member States of
the European Union means that these countries have
to take joint decisions on many matters. They have
developed common policies in a very wide range of
fields like agriculture, consumer affairs, competition,
environment and etc. The creation of the internal mar-
ket represents the main goal in terms of integration
process in the European Union. The Union’s internal
market is defined in Treaty of Functioning of European
Union (TFEU) as “an area without internal frontiers in
which the free movement of goods, persons, services
and capital is ensured.”

The integration in the area of the taxation was indi-
visible part of the integration efforts in Europe which
culminated by the endorsing of Treaty of Rome in the
1957 and establishing of European Economic Commu-
nity. The obligation of tax harmonization is incorpo-
rated in the Treaty of Rome which binds the member
countries not to impose either directly or indirectly any
kind of internal levies on other Member State’s prod-
ucts higher than on domestic products. The coming
of the Single Market at the beginnings removed most
of the technical barrier to trade, such as differences
in industrial standards, health and safety regulations,
professional qualifications. The implementation of the
four freedoms imposed a certain level of coordination
from the Member States. Progress in removing barriers

Elnura Bayramova
Master student, Baku State University
Department of International Private law and European law

to trade within the EU, together with monetary union,
have focused attention on aspects of the Single Market
which are still incomplete: notably taxation. From the
very beginning the main attribute of the EU economic
area is the immense difference of member state’s tax-
ation systems. Due to unwillingness of member states,
total integration has become a long and difficult pro-
cess. Fear to lose their sovereignty, members are reluc-
tant to integration. The mainly problem is linked with
the diversity of member States’ taxation systems. This
situation can cause obstacles to smooth functioning
of common market and market deformations, also en-
hanced that the common market and the market com-
petition need a certain degree of tax harmonization.
Several economic developments in the mid-1990s
stimulated new initiatives in this field:

- the free movement of capital on both a European and
global scale, which has made the taxation of capital
increasingly difficult;

- the ability of companies to supply the whole Single
Market from a single base, creating competition to at-
tract inward investment through “tax breaks”;

- tax avoidance (legal) and tax evasion (illegal) due to
the complexity of tax systems and high tax rates

- high levels of unemployment, which have drawn at-
tention to taxes on labour.

Taxes, as a source of revenue of any state, play a fun-
damental role in ensuring national sovereignty. It al-
lows States to finance their policies and is therefore
fundamental to the concept of sovereignty. Based on
this idea, the European Union has abandoned the na-
tional tax policies to be imposed by the member states
to the mandate of national governments. In other
words, tax policy lies mainly within the competence of
the Member States.
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On the other hand, there is a limitation to the national
tax legislation in order not to violate the provisions re-
garding free circulation of fundamental freedoms and
competition rules by Member States. To restrict four
freedoms from violation and barriers is above the na-
tional sovereignty of the member states. Therefore, the
provisions of domestic law must be compatible with
EU tax policy. The Member States could not impose
any tax laws that would violate the primary legislation
as well as the secondary legislation. The most obvious
application of this is observed after the harmonization
of the Member States’ VAT introduced by the Sixth Di-
rective. Following this harmonization, it was prohibit-
ed to bring any turnover tax with the same characteris-
tics of VAT in force in the national level.

Tax matters have been included in the Treaties since
the Union’s beginnings. Nevertheless, they have re-
mained closely linked to Member State sovereignty
(along with police and military issues), protected by
the unanimity requirement and a special legislative
procedure which keeps tax matters firmly under the
Council’s control.

At the same time, the EU Treaties have specifically ad-
dressed the need for harmonization of domestic provi-
sions on indirect taxation (turnover tax and value add-
ed tax, excise duties and other indirect taxes) because
of their potential distorting effect on the single market.
Harmonization of all major elements of value added
taxation dates back to 1967, and harmonization of ex-
cise duties to the early 1970s. In 1967 directive the
Commission recommended to all the member states
to implement value added taxation system in to their
national tax systems as the system of indirect taxation.

Harmonization of these is far more advanced than in
the case of direct taxes, which are not mentioned in the
treaties. However, the founding principle of the sin-
gle market (specially free movement of services and
non-discrimination) have brought direct taxes into the
EU remit through the trade-off between national tax
provisions and the single market. The European Court
of Justice has had to decide on articulation between na-
tional tax provisions and single market, and in several
cases it overruled such national tax provisions. Direct
taxes are addressed in particular through the focus on
the removal of tax obstacles and the prevention of tax
competition. The most important harmonization direc-
tives adopted in connection of common market estab-
lishment are the Merge Directive and the Parent-Sub-
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sidiary Directive.

The legislative competences in the field of direct tax-
ation is not directly addressed by European Union
rules. However, a number of directives and the case
law of the CJEU establish harmonized standards for
taxation of companies and private individuals. Legis-
lation on the company taxation has usually based on
Article 115 of TFEU, which authorizes the Union to
adopt directives on the approximation of laws, reg-
ulations or administrative provisions of the Member
States which directly affect the internal market.
Article 65 of TFEU (free movement of capital) allows
Member States to distinguish between taxpayers who
are not in the same situation with regard to their place
of residence or with regard to the place where their
capital is invested.

Indirect taxes include value added tax (VAT) and ex-
cise duties on the sale or use of specific products (al-
cohol, tobacco and energy). Value added tax (VAT) is
a general tax levied on all goods and services bought
and sold for use or consumption within the European
Union. VAT is calculated on the value added to goods
and services by a trader at each stage of the produc-
tion and distribution chain. The legal basis of VAT and
excise duties is Article 113 of TFEU. EU legislative
activities are aimed at coordinating and harmonizing
VAT law and harmonizing excise duties with the pur-
pose of ensuring proper functioning of the internal
market.

Apart from specific tax provisions, a number of the
provisions and principles of general application in EU
Treaties are relevant to tax matters. Tax provisions
chapter (Articles 110 to 113) of the Treaty on the Func-
tioning of the European Union (TFEU), specifically
provides for “the harmonization of legislation con-
cerning turnover taxes, excise duties and other forms
of indirect taxation to the extent that such harmoniza-
tion is necessary to ensure the establishment and func-
tioning of the internal market and to avoid distortion
of competition”. It also maintains a special legislative
procedure whereby Council acts unanimously and the
European Parliament is only consulted.

The chapter on the approximation of laws (Articles
114-118 TFEU) covers taxes which have an indirect
effect on the establishment and functioning of the in-
ternal market, with fiscal provisions not subject to the
application of the ordinary legislative procedure. In
addition, tax harmonization can be realized through
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directives only, according to Article 115 TFEU. Other
relevant provisions regarding environment, competi-
tion, free movement of four freedoms also include tax
components. Competition provisions, in particular the
prohibition of state aid enshrined in Articles 107 to 109
TFEU, are relevant to tax policy.

Enhanced cooperation (Articles 326 to 334 TFEU)
can be used in tax matters. The main feature of EU tax
provisions with regard to the adoption of acts is the
fact that the Council decides on a Commission pro-
posal by unanimity, with Parliament being consulted.
Provisions adopted in the tax field include directives
approximating national provisions, and Council deci-
sions. Firm in the conviction that retaining unanimity
for all taxation decisions makes it difficult to achieve
the level of tax coordination that Europe requires, the
Commission submitted proposals for a move to qual-
ified majority voting in certain tax areas. However,
these were rejected by the Member States.
Furthermore, general principles of particular relevance
in tax matters are: non-discrimination, proportionality,
legal certainty or unjust enrichment. The principle of
Union loyalty provided for by Article 4(3) TFEU con-
tributes to ensuring the effectiveness and equivalence
of EU tax provisions for EU citizens. It also serves to
clarify the precise obligations of Member States when
the Treaty itself does not do so. In particular, rights
deriving from EU law must be equivalent to those gov-
erning equivalent national situations, and national tax
cannot render the exercise of rights derived from EU
law excessively difficult, or almost impossible.
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ACAR SOZLOR:

Usaglar, silahlt miinaqise, beynolxalq, miiharibs, usaq
asgorlor

XULASO:

“Silahl1 miinaqisa” usaqlara birbasa vo ya dolayisi ilo

zarar vera bilocok miixtalif ssenarilor li¢iin ¢otir termin-
idir. Usagqlar tarix boyunca ddyiis ilo olagodar miixte-
lif rol oyanmislar. Miinaqiso bolagalorindoki usaqlara
humanitar ¢ixisin danilmasi tez-tez boylik narahtliga
sabab olur. Usagqlar, hatta 15 yasiadok olsa bels, qi-
zlar vo oglanlar ucuz vo sorfali miiharibo vasitosi kimi
miihariboys daxil edilir vo istifado olunur vo ¢oxlari
da silahli qruplar kontekstinds cinsi istismara moruz
qalirlar.

KJHIOYEBBIE CJIOBA:

Jletn, BOOpYXEHHBI KOH(IMKT, MEXIyHapOIHBIH,
BOIHA, J€TH-COJAATEI

AHHOTAIUA:

«BoopyxeHHbIII KOH(IAUKT» - 3TO OOIIMKA TepMUH
JUTSL PA3NIMYHBIX CIICHAPHUEB, B KOTOPBIX JICTSIM MOXKET
ObITh MPUYMHEH NpPSIMOM MM KOCBeHHbINM Bpen. Ha
MPOTSDKEHUU BCEM HCTOPUM JI€TH WIPAU  pa3HbIe
60eBble posy. OTKa3 B TYMaHUTAPHOM JIOCTYIIE K IETAM
B KOH()IMKTHBIX 30HAX YacTO BBI3BIBAET CEPHE3HYIO
00eCrOKOEHHOCTh. JIeBOUKH M MaJIbUKH, AaXKe JETH
B BO3pacTe 10 15 JeT, HIMHUYHO HCIOJB3YHOTCS B
KauyeCTBE JCIIEBIX U YI0OHBIX HHCTPYMEHTOB BOWHBI,
U CIMIIKOM MHOTME W3 HHMX TaKKe IOJIBEpPraroTcs
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CEKCyaIbHOMY HACWINIO U 3KCIIyaTalluld B KOHTEKCTE
BOOPY>KEHHBIX TPYIIIL.

‘Armed conflict’ is an umbrella term for a variety of
scenarios in which children can be directly or indi-
rectly harmed. Children have played a variety of com-
bat-related roles throughout history. The denial of hu-
manitarian access to children in conflict areas is often
a great concern. Children, both girls and boys, even
under the age of 15 are cynically included and used as
cheap and expendable tools of war, and too many are
also exposed to sexual abuse and exploitation in the
context of armed groups.

Children are a precious part of the fabric of any soci-
ety. They are the building blocks of future generations.
Children are a treasure. They are energetic and inquis-
itive, and should be learning and experiencing the joys
of childhood. Yet, they are used and abused in the most
atrocious of manner. They should not be experiencing
war in any manner, much less be active participants!
The world is facing the “People’s War”. The political
chaos in every country during the past few years has
affected almost every sector of society. The present sit-
uation is that in every country it has had an adverse
impact on the lives of children. In 1990 James P. Grant
Declared “the leaders of the world have agreed to be
guided by the principles of a ‘first call for children’ - a
principle that the essential needs of children should be
given high priority in the allocation of resources, in
bad times as well as in good times, at national and in-
ternational as well as at family levels.” Today in times
of armed conflict when children are used as tools of
war this principle is long forgotten. [6]

In the late 20th and the early 21st centuries, the term
‘armed conflict’ replaced that of ‘war’. While there
is no universally accepted definition of the term, the
Office for the Coordination of Humanitarian Affairs
(OCHA) defines it as: “A dispute involving the use of
armed force between two or more parties. International
humanitarian law distinguishes between international
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and non-international armed conflicts. [4] “The In-
ternational Committee of the Red Cross (ICRC) fur-
ther differentiates between the two forms of conflict:
“International armed conflicts exist whenever there
is resort to armed force between two or more States.
Non-international armed conflicts are protracted
armed confrontations occurring between governmen-
tal armed forces and the forces of one or more armed
groups, or between such groups arising on the territory
of a State. [5] The armed confrontation must reach a
minimum level of intensity and the parties involved in
the conflict must show a minimum organisation. [3]
The term ‘armed conflict’ covers a much broader spec-
trum of violence than does ‘war’ and is marked by a
high level of fluidity and fragmentation.
Changing trends in armed conflict in the past years in-
clude the deliberate targeting of civilians, the multipli-
cation of armed actors not limited to States, increased
and easier access to small arms and light weapons, the
prolonged duration of conflicts, especially where nat-
ural resources are concerned, the inability of external
actors to force a termination of hostilities and the link-
ing of armed groups to illegal trafficking and criminal
networks. Examples of this contemporary form of con-
flict can be seen in the current hostilities in Afghani-
stan, the complexity of armed actors in Colombia, the
prolonged fighting in Sri Lanka, the armed violence in
Haiti and the insurgency in the Philippines. In addi-
tion, terrorism can be viewed as the biggest challenge.
Today, fighting is rarely carried out between uni-
formed soldiers from two national armies. With the
decrease in international warfare and the growth of in-
ternal conflicts and urban violence, conflict has moved
into the informal sector. Combatants rarely have uni-
forms, rations and a standard kit. Frequently, it is ex-
tremely difficult to identify who is fighting for whom.
This confusion is strategic, as it allows individuals and
combat units to operate more freely and with less risk.
The use of children and youth by terrorist organiza-
tions to carry out attacks, including suicide bombings,
is well known. As part of the practice of including
them in violent activities and in terror-supporting op-
erations, children and youth are sent to participate in
demonstrations and in confrontations with the army (at
times they are taken out of school for this purpose).
Terrorist groups also use them for smuggling, digging
tunnels, spying and intelligence-gathering. The com-
mon picture in the world today is child soldiers and
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child terrorists.

Child terrorists introduce a new threat to the War on
Terrorism and are helping undermine the success of
many governments attempting to thwart terrorism and
rid it from their borders. The world is brought togeth-
er by improved and interconnected technology we are
able to witness, usually within seconds, the atrocities
that can take place when child soldiers and terrorists
who are recruited, conscripted and kidnapped into reb-
el armies and terrorist groups. Areas such as Africa,
the Middle East and South East Asia have witnessed a
steady increase of young children joining the ranks of
terror and executing horrendous acts of violence.

Who are child soldiers? Additional Protocol to the
Geneva Convention 1977 Protocol I set the minimum
age for recruitment by armed forces and for the direct
participation of children in armed conflict. This was
the first time that the issue of children associated with
armed groups and armed forces was addressed in a
binding international document. The Protocol set 15,
not 18, years as the minimum age for participation and
recruitment. [1]

The definition of child soldiers as established in the
Cape Town Principles:

“Any person under 18 years of age who is part of
any kind of regular or irregular armed force or
armed group in any capacity, including but not
limited to cooks, porters, messengers, and those
accompanying such groups, other than purely as
family members. It includes girls recruited for
sexual purposes and forced marriage. It does not,
therefore, only refer to a child who is carrying or
has carried arms.”

The International Coalition to Stop the Use of Chil-
dren as Soldiers (CSC) “Any person under 18 years of
age who is a member of, or attached to, government
armed forces or any other regular or irregular armed
force or group, whether or not an armed conflict exists.
They may perform a range of tasks, including partici-
pation in combat, logistical and support functions, and
domestic and sexual services”. [2] Unfortunately, the
use of children as soldiers and terrorists is a common-
ly used practice International Labour Organization
(ILO) Convention it defines the forced or compulso-
ry recruitment of children under 18 for use in armed
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conflict as one of the worst forms of child labour.

The Rome Statute of the International Criminal Court
(ICC) defines all recruitment of children under 15, by
governments and armed groups, and their active par-
ticipation in hostilities, as a war crime in both interna-
tional and non-international armed conflict. The ICC
provides for the possibility of identification, prosecu-
tion and punishment of recruiters.

Additional Protocols to the Geneva Conventions
(1977) had set the age as 15 for conflict . In 2000, the
UN adopted a new protocol to the Convention on the
Rights of the Child that raises the international legal
age of recruitment to eighteen.

On the battlefield, children armed with light weap-
ons can be as deadly as their adult counterparts. They
are often sent on the most dangerous missions, such as
checking for mines, spying, and leading attacks. Thus,
it is not surprising that child soldiers typically have
higher casualty rates than adults. They are more likely
to take ill-judged risks, and their bodies are more sus-
ceptible to complications if injured. In addition to in-
juries, child soldiers may face a variety of other health
problems, including malnutrition, poor hygiene and
health care, respiratory and skin infections, and pun-
ishment by physical abuse or deprivation. Some armed
groups force children to use drugs to desensitize them
to violence and enhance their performance. Use of co-
caine, amphetamines, and other stimulants is especial-
ly common. These drugs can cause lasting harm to the
bodies and minds of child soldiers. All child soldiers
are vulnerable to sexual abuse and exploitation by
others in the armed group. The risks are usually much
higher for girls. Sexually abused children are at high
risk of contracting sexually transmitted infections, in-
cluding HIV. Girls are at risk of unwanted pregnancies.
These pregnancies can be very dangerous for the girls,
who are often malnourished, physically immature, and
living in unsanitary conditions.

In addition to the physical vulnerabilities they face,
child soldiers’ social and psychological development is
often damaged by their experience in the armed group.
Children are routinely exposed to terrible acts of vio-
lence and brutality. They often brutalized themselves
as part of an indoctrination process. They may also be
encouraged or forced to brutalize others by beating or
killing, those seen as ‘traitors,” and sometimes even
members of their own family or community. This is
intended to erode children’s desire to escape and return
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home, as well as to form a bond with other members
of the armed group. Many children lose their sense of
identity outside the armed group. In addition, child sol-
diers are deprived of many of the opportunities that
their non-soldier peers may have.
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ACAR SOZLOR:

Avropa ittifaqi, Avropa ittifaqi izv dovlotlori, Avropa
ittifaqinda varasolik miinasibatlori, vorasasiz galmis
omlak, ittifaq daxilindo sorbast horokot, vorasasiz qa-
Imis omlakla bagl yurisdiksiya masalalori vo onlarin
halli, varasasiz qalmis amlaka totbiq edilmali hiiququn
se¢ilmosi, Avropa Vorasolik Nizamnamaosi.
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European Union, European Union Member States,
succession relations in European law, vacant proper-
ty, free movement within union, jurisdiction issues on
vacant property and their solutions, selection of appli-
cable law to the vacant property, European Union Suc-
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XULASO:

Magalo Avropa ittifaqinin yaranmasi magsadlorindon

biri kimi ittifaq votondaslarinin sorbast horokot aza-
dliginin tomin edilmosindon, sorbast horokat azadlig
daxilinda varasalik miinasibatlorinin iki vo daha ¢ox
tizv dovlati ohato etmasindon vo bu zaman yaranmis
yurisdiksiya va totbiq edilmali olan hiiququn miioyyen
edilmasi problemlarinin hallindan bohs edir.

RESUME:

The Article speaks of ensuring of free movement right
of union citizenship as one of the primary goals of the
creation of European Union, succession relations in
cross-border issues within free movement and in this
case, solution of jurisdiction and applicable law issues.

The European Union (EU) is an economic and politi-
cal union of 28 independent states.

It has not been made all at once, or according to a sin-
gle, general plan. It will be formed by taking measures,

Gurban Bayramli
Baku State University, LLM student in
European Union law

which work primarily to bring about real solidarity [1,
p.61].

Primary goals to establish such a Union in Europa lie
in political and economic interests of Member States.
After two World Wars, strong coordination and coop-
eration was a great need for Europe. Second interest
was disguised under economic interest. Therefore, first
treaties on establishment of Union were designated to
remove main obstacles to an economical partnership in
order to create an internal market.

Building a stronger and fairer EU economy was the
primary goal behind the idea of internal (single) mar-
ket. Allowing people, goods, services and capital to
move more freely opens up new opportunities for citi-
zens, workers, businesses and consumers.

Succession is most closely related to free movement
of people of EU, therefore Treaty on Functioning of
European Union (TFEU) envisages free movement of
persons in Article 28.

Succession plays an important role in the economic
policy of the Member States. It is a guarantee for eco-
nomic independence of States and a guarantee for eco-
nomic stability.

A testator decides how to divide his property. Where
there is no (valid) will, then state overtakes it. In 25
Member States where there is no heir, vacant property
goes to State. It is an indication of how succession is
important for the state and its economy.

Therefore primary goals of the Union and economic
interests of the Member States overlap. However, an
interesting feature is in front. As we know succession
law is an internal issue of the state.

Europe knows no uniform succession regime. Each
Member State knows its own coding in the succession
matter, which reflects the existing traditions specific
and the peculiarities of historical development in each
country [2, p.6].

Procedures on succession and its legal consequenc-
es cannot be interpreted by other states because of the
sovereignty rights of the Member States. Therefore,
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European Union law does not regulate internal mat-
ters of the State, including succession where there is
no other state element. The succession matters know,
therefore, the most diverse regulations in the world
states laws.

Union law comes into play arena when there is a
cross-border issue. It means Union law comes into ef-
fect when two or more Member States are engaged.
For a long time Union left jurisdiction and applicable
law issues in disputes arising from succession. Both
Brussels Regulation II on jurisdiction and the recog-
nition and enforcement of judgments in civil and com-
mercial matters and Rome I Treaty on the law appli-
cable to contractual obligations excluded succession
law from their scope, even if there was a cross-border
issue.

Although Brussels Regulation II on jurisdiction and
the recognition and enforcement of judgments in civil
and commercial matters apply in civil and commercial
matters whatever the nature of the court or tribunal, it
explicitly shows that, “this regulation shall not apply
to wills and succession, including maintenance obliga-
tions arising by reason of death” [3, 2 (f)].

At the same time Rome I Treaty on the law applicable
to contractual obligations shows that “obligations aris-
ing out of wills and succession” shall be excluded from
the scope of this Regulation [4, 2 (¢)].

On 4 July 2012, adoption of EU Succession Regula-
tion (also called Brussels IV Regulation) on jurisdic-
tion, applicable law, recognition and enforcement of
decisions and acceptance and enfor——cement of au-
thentic instruments in matters of succession and on the
creation of a European Certificate of Succession was a
major step to facilitate cross-border successions. New
Union rules designed to make it easier for citizens to
handle the legal aspects of an international succession
and these new rules apply to the succession of those
who die on or after 17 August 2015.

Only Denmark, Ireland and the United Kingdom do
not participate in the Regulation. That is why cross-bor-
der succession procedures continue to be governed by
their national rules in those states.

Preamble of the EU Succession Regulation make it
easier to understand thereof goals. The proper func-
tioning of the internal market should be facilitated by
removing the obstacles to the free movement of per-
sons who also face difficulties in asserting their rights
in the context of a succession in cross-border issues [5,
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Preamble (7)]

EU Succession Regulation shows different possible
jurisdictions for disputes.

Before going to jurisdiction matters, choice of law of
the Regulation must be examined. Accordingly, a per-
son may choose as the law to govern his succession as
a whole the law of the State whose nationality he pos-
sesses at the time of making the choice or at the time
of death [5, A.22].

In jurisdiction part of the regulation, general rule is
that the courts of the Member State in which the de-
ceased had his habitual residence at the time of death
shall have jurisdiction to rule on the succession as a
whole [5, A.4].

In order to understand better EU Succession Regula-
tion, definition of habitual resident is crucial. Neither
EU Succession Regulation nor other acts of EU law
give comprehensive definition of habitual residence. It
is something less than domicile but more than simple
residence. Although EU legislators do not give a com-
prehensive definition of habitual residence, the Euro-
pean Court of Justice has given some tips to determine
habitual residence of a person. Case 523/07 of the ECJ
shows factors and a degree of integration to determine
habitual residence. From nature of the case, related
factors include in particular the duration, regularity,
conditions and reasons for the stay on the territory of
a Member State and the family’s move to that State,
the nationality, the place and conditions of attendance
at school (or university), linguistic knowledge and the
family and social relationships of the person.

The habitual residence represents a flexible concept,
rooted in reality, in the specificity of each person's liv-
ing individuality. This concept’s factuality and flexibil-
ity is consistent with the increasing mobility of people
and the principles of free movement in the European
law [2, p.69].

At any case, it is for the national court taking account
of all the circumstances specific to each individual
case.

Subsidiary jurisdiction to Article 4 is established in
Article 10. Accordingly where the habitual residence
of the deceased at the time of death is not located in a
Member State, the courts of a Member State in which
assets of the estate are located shall nevertheless have
jurisdiction to rule on the succession as a whole in so
far as the deceased had the nationality of that Member
State at the time of death; or, failing that, the deceased
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had his previous habitual residence in that Member

State, provided that, at the time the court is seised, a
period of not more than five years has elapsed since
that habitual residence changed [5, A.10].

The Regulation allows the interested parties to choose
the court of the Member State whose law has been cho-
sen, pursuant to Article 22, by the author of the succes-
sion. Choice-of-court agreement designs surpassing
rule to general jurisdiction.

Thus, accordingly where the law chosen by the de-
ceased to govern his succession pursuant to Article 22
is the law of a Member State, the parties concerned
may agree that a court or the courts of that Member
State are to have exclusive jurisdiction to rule on any
succession matter [5, A.5]. Such a choice-of-court
agreement must be expressed in writing, dated and
signed by the parties concerned.

Some remarks are necessary first; the choice of forum
is only possible in the assumption that the deceased
had chosen the law applicable to the succession, un-
der the conditions and limits set by the Regulation. In
other words, the efficiency not only depends on the
agreement of all the heirs, but also on the previously
expressed will of the succession author, by choosing
which he made on the applicable law. The succession's
internationality is primarily assessed by reference to
its author. The purpose pursued by the European legis-
lator through allowing the choice of the forum was to
promote freedom of action in this matter and to ensure
unity between jurisdiction and the applicable law, thus
avoiding the situation that the court from the last ha-
bitual residence of the deceased would have to apply
a foreign successional law to the succession. Choice
could only regard the jurisdiction of a Member State
(excepting Denmark, the United Kingdom and Ire-
land). If the deceased had chosen as the law applicable
to the inheritance the law of a third country, the choice
of forum by the heirs shall not be possible [2, p.33].

The courts of a Member State whose law had been
chosen by the deceased pursuant to Article 22 shall
have jurisdiction to rule on the succession if a court
previously seised has declined jurisdiction in the same
case pursuant to Article 6; the parties to the proceed-
ings have agreed, in accordance with Article 5, to con-
fer jurisdiction on a court or the courts of that Member
State; or the parties to the proceedings have expressly
accepted the jurisdiction of the court seised [5, A.7].

In deciding on applicable law, things can be different
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relating to vacant property since universal application
is in force. That means law of the Member State is not
mandatory. It is a robust difference between jurisdic-
tion and applicable law rules set down.

Jurisdiction and applicable law were inconsistently
determined. For example, in determining applicable
law, not only one connector, but also two connectors
were used, due to the submission of the estate inher-
itance to the law of their location place. That deter-
mination of applicable law led to the collision divisi-
bility of the estate in which the succession is divided
into separate assets subject to inheritance by different
substantive laws requiring courts in different countries
often ruled. It is in contradiction to the collision unifor-
mity of succession, also known as a uniformity of the
succession status, where the applicable succession law
is indicated with a single connector.

The succession estate as a whole can be inherited un-
der one substantive law, in these cases. From the very
beginning of the EU Succession Regulation, the EU
legislator opted for collision uniformity of the suc-
cession. It was met with the widespread acceptance.
Therefore, the Regulation promulgates provisions
based on the connector of the habitual residence of the
deceased. The justification for the use of this connec-
tor for jurisdiction and substantive law was included
in Recital 27 of the Regulation. Recital 27 states, “The
rules of this Regulation are devised so as to ensure that
the authority dealing with the succession will be ap-
plying its own law”. This solution removes the need to
examine and interpret foreign legal regulations.

It will always be a court of Member State to have a
jurisdiction on disputes related to succession, but ap-
plicable law may be a law of non-Member State law.
Therefore, it must be emphasized that any law speci-
fied by this Regulation will be applied whether or not
it is the law of a Member State [5, A.20].

Then, we need to look at Article 22 (choice of law) of
the Regulation. We see from that Article that a person
may choose as the law to govern his succession as a
whole the law of the State whose nationality he pos-
sesses. Where a person possessing multiple nationali-
ties he may choose the law of any of the States whose
nationality he possess.

If this Article is not invoked by the acts of the testator,
then we need to look at general rule.

Accordingly, unless otherwise provided for in this
Regulation, the law applicable to the succession as a
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whole shall be the law of the State in which the de-
ceased had his habitual residence at the time of death

[5,A.21].

First paragraph of Article 21, however, may be sup-
pressed if there is a manifestly more closely connect-
ed state with the deceased. Paragraph 2 of the same
Article makes it clear. It is understandable from that
paragraph that if it is clear from all the circumstances
of the case that, at the time of death, the deceased was
manifestly more closely connected with a State other
than the State whose law would be applicable under
paragraph 1, the law applicable to the succession will
be the law of that other State.

In terms of rights in rem, especially when they bear on
immovable properties, things seem, at least at the first
glance, quite clear. The immovable properties are part
of a territory, over which the State exercises its sover-

eignty. Their movement requires changing their rights
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4. 80/934/EEC: Convention on the law applicable to
contractual obligations, Rome-1980

5. Regulation (EU) No 650/2012 of the European Par-
liament and of the Council of 4 July 2012 on juris-
diction, applicable law, recognition and enforcement
of decisions and acceptance and enforcement of au-
thentic instruments in matters of succession and on the
creation of a European Certificate of Succession (EU
Succession Regulation)

in rem holders and not their “movement” from one na- |

tional territory to another, as is often the case of the &

movable property. Therefore, in principle, the immov-
able properties cannot escape the control of the nation-

al legislator of the State on whose territory they are sit- ‘

uated. Therefore, all aspects related to their status and

movement were considered to be “at the wand” of the |
national legislator, not being allowed intrusions in this |
field. In other words, they would have the same legal |
regime as the territory itself, being joined (“absorbed”)
thereof, constituting an object of the concerned State ‘

power and discretion [2, p.24].

Thus, to finish above-mentioned approaches, it will al-
ways be a court of Member State to have a jurisdiction
on disputes related to succession, but applicable law
may be a law of non-Member State law.
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FEATURES OF CRIMINAL LIABILITY FOR ENVIRON-
MENTAL OFFENCES IN THE EUROPEAN UNION
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ABSTRACT:

This article deals with the criminal liability for envi-
ronmental offences in the European Union. Also this
article looks trough notion of the criminal offences
against environment, importance of Directive 2008/99/
EC on the protection of the environment through crim-
inal law and today’s circumstance of protection of Eu-
ropean environment through criminal law.

Environmental crimes give serious damage to the en-
vironment in Europe and the world. Environmental
crime includes acts that violate environmental legisla-
tion and cause serious harm or risk to the environment
and human health. The most usual areas of ecological
offence are the illegal spreading or unloading of ma-
terials to air, water or land, illegal trade in wildlife,
illegal trade of ozone-depleting substances, and the re-
moval of illegal transport or waste [1, p.11].

The area of ‘environmental crime including endan-
gered species of flora and fauna’ is broad and, for
the time being, a universally accepted definition does
not exist: any illegal action with a negative, harming
impact on the environment can be regarded as envi-
ronmental crime, as well as any offence in relation to
endangered species. In some jurisdictions, crimes in
relation to the food chain or to food safety are also
considered to be environmental crimes, as well as the
emerging threat represented by illegal sand mining [3].
The European Commission suggests that the concept
of “environmental crime” covers acts which “breach
environmental legislation and cause significant harm
or risk to the environment and human health” and the
Directive 2008/99/EC covers crimes in relation to pol-
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lution, waste, use or release of dangerous substances,
protected species and habitats. Therefore, there are dif-
ferent possibilities to categorize these crimes, but it is
important to realize potential overlaps: illegal dump-
ing of waste will usually put soils and ground water at
risk; the use of fuel oil mixed with waste oil will cause
air pollution, etc.
Notwithstanding their broad and uncertain extension,
environmental crimes share some peculiarities. Sim-
ilarly, the approach to fighting environmental crimes
has similar features in most jurisdictions.
The issue of environmental crime has been debated for
a long time on numerous global and European forums.
A proposition for a directive directed at preserving the
environment through criminal law has been admitted
by the European Commission.

After long institutional discussions and the European
Court of Justice’s two decisions on the competence of
Community criminal justice, the Council and the Euro-
pean Parliament consented on the text of the directive
on the protection of the criminal justice system.

Directive 2008/99 / EC on the protection of criminal
law: The Justice and Home Affairs Council formally
accepted the directive of 24 October 2008. The Direc-
tive will have to be transferred by the Member States
until December 2010.

Directive 2008/99/EC on the protection of the en-
vironment through criminal law — more commonly
known as the Environmental Crime Directive — is an
EU directive aimed at increasing compliance with EU
environmental law[4, p. 41].

The Directive requires EU Member States to establish
criminal offenses for certain violations of EU envi-
ronmental law. Article 3 of the Directive lists 9 gen-
eral types of acts against the environment that must
be criminalized by Member States. Summarized, these
acts are as follows [1, p.25]:

1) Illegal discharge of harmful substances or radiation
into air, soil, or water;
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2) Collection, transport, recovery or disposal of waste
in an unlawful manner;

3) Shipping waste in an unlawful manner;

4) Operation of an industrial installation in which
dangerous substances are stored or used in a way that
causes or threatens environmental harm;

5) Management or handling of nuclear materials or
other hazardous radioactive substances in an unlawful
manner;

6) Illegally killing or transporting protected plants, an-
imals, or specimens thereof;

7) lllegally trading in specimens of protected plants
and animals;

8) Causing habitat deterioration on protected lands;
and

9) Production, trade, or use of ozone-depleting sub-
stances.

The author made a not also, in accordance with Article

2 of the Directive, the above acts are made unlawful
when they are committed with at least serious negli-
gence and violate legislation adopted pursuant to the
EC Treaty (now the TFEU), the Euratom Treaty or any
law or regulation of the Member State passed to im-
plement EU environmental law. A full list of relevant
EU legislation is provided in Annexes A and B to the
Directive and reproduced in Annex B of this report [5].
Article 6 of the Directive requires Member States to
ensure that “legal persons” may also be held criminally
liable for the above-listed acts. “Legal persons”, for
the purposes of the Directive, means any legal entity,
with the exception of States, those exercising state au-
thority and public international organizations.

Why is a Directive that will protect the environment
with criminal law?

EC Environmental law has existed for 30 years. More
than 200 directives in the environmental field are in
place today. However, there are still many cases where
Community environmental law (practice website)
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is not taken seriously. The EU environmental acqui-
sitions make up a major portion of European Union
law, consisting of some 300 legislative acts [6, p. 25].
The introduction of criminal punishment is intended
to increase compliance with environmental law across
Europe by making the penalties for violations more
severe and more standardized across Member States.
Harmonizing criminal offenses across Member States
ensures that actors are equally deterred from commit-
ting crimes in each country that has transposed the Di-
rective.

Environmental law needs to be carried out efficiently.
This is the reason Commission is offering a directive
requiring Member States to ensure criminal sanctions
for the most severe environmental crimes, since such
measures are satisfactory and deterrent to ensure that
environmental law is properly implemented.

In February 2000, Denmark presented an initiative for
a Framework Decision on Environmental Crime. Same
country has made a proposal for a Directive on the
Protection of the Environment through Criminal Law.
Both proposals, defined offences as infringements of
secondary environmental legislation or implementing
national legislation of and participation in such activi-
ties were also considered an offence. On sanction, the
proposals obliged European Union states to provide
for natural persons for criminal penalties, involving
in serious cases deprivation of liberty. The Directive
proposal went through the first reading of the Europe-
an Parliament, after which an amended proposal was
adopted. But Council never took up the proposal for
discussion, only adopting the Danish Framework De-
cision proposal in 2003 [4, p. 56].

The EU law ‘Directive 2008/99/EC on the protection
of the environment through criminal law’ identifies a
number of environmental offences that are punishable
as a criminal offence in all EU countries.

These offences include all environmental crimes listed
above, as well as the unlawful operation of dangerous
activities (including the manufacture or handling of
nuclear materials) and the unlawful treatment of waste.
Under the law, all EU countries have to apply effec-
tive, proportionate and dissuasive criminal sanctions
for an environmental crime, if committed intentionally
or with serious negligence. Inciting, aiding and abet-
ting an environmental crime are also punishable as a
criminal offence.

The available information indicates that there are
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great distinctions in the penal sanctions envisaged for
environmental crimes in the Member States. Existing

criminal sanctions are not tight enough to provide a
high level of environmental protection across the
Community [6].

The main structure of the directive: the minimum re-
quirements to be imposed in national criminal law.
The proposed Directive ensures a list of environmental
offenses that should be considered criminal offenses
by all Member States if they are committed because
of intentional or serious negligence. The proposed di-
rective does not compile a list of new illegal acts. The
present law already insures these forbiddances. By
transferring this directive, Member States should only
introduce some criminal sanctions against these exist-
ing prohibitions [1, p. 28].

Encouraging, assisting and abusing the commission of
these offenses should be penalized as a criminal illegal
act.

Member States should ensure that legal entities are
held accountable for the crimes committed by their in-
terests. This responsibility may be guilty or of another
nature.

Member States should ensure that the offense com-
mission is subject to effective, proportionate and dis-
suasive criminal sanctions. Sanctions for legal entities
may be non-criminal.

The proposed Directive sets up a minimum envi-
ronmental guarding standard only with criminal law
admissible to the Member States. Member States are
unrestricted to preserve or offer tighter protective mea-
sures.

The proposed directive does not establish measures
for criminal procedure and does not refer to the com-
petence of prosecutors and judges.

Environment crime is among the European Union’s
central concerns. The Tampere European Council of 15
and 16 October 1999 at which a first work program for
the European Union action in the field of Justice and
Home Affairs was adopted asked that efforts be made
to adopt common definitions of offences and penalties
focusing on a number of especially important sectors,
amongst them environment crime [4, p. 177]. But de-
spite this agreement about the importance of joint the
European Union action, environmental criminal law
has become the center of a serious institutional fight
between the European Commission, supported by the
European Parliament on the one hand and the Council,
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supported by the great majority of the European Union
member states on the other hand. At stake is nothing
less than the distribution of powers between the first
and the third pillars, and therefore also between the
Commission and the European Union’s member states.
The effect of this fight is currently a legal vacuum on
general environmental criminal law that was closed
with the Directive 2008/99/CE, taking into consid-
eration the cross-border dimension of environmental
crime and the existing significant differences in the
national legislation of the European Union member
states [2].

Offences are also any conduct which causes the signif-
icant deterioration of a habitat within a protected site
and the production, importation, exportation, placing
on the market or use of 0zone depleting substances. All
the European Union states shall ensure (Article 4) that
inciting, aiding and abetting the intentional conduct re-
ferred to the offences above-mentioned are punishable
as a criminal offence, by effective and proportionate,
dissuasive penalties for any legal person who don’t re-
spect the stipulations of this Directive.
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ABSTRACT:

The burden of proof is a central feature of all systems
of adjudication, yet one that has been subject to little
normative analysis in this area. This article examines
how strong evidence should have to be in order to as-
sign liability when the objective is to maximize social
welfare. In basic settings, there is a tradeoff between
deterrence benefits and chilling costs, and the optimal
proof requirement is determined by factors that are al-
most entirely distinct from those underlying the pre-
ponderance of the evidence rule and other traditional
standards. As a consequence, these familiar burden of
proof rules have some surprising properties, as do al-
ternative criteria that have been advanced.

ACAR SOZLOR:

Stibutetmo yiikii, ittiham yiikii, iddiagi, cavabdeh,
orizagi, taktiki ylik, miivoqqati yiik, siibutetma qaydasi.

XULASO:

Stibutetmo ytiikii biitlin mohkomao sistemlorinin osas
xuisusiyyatlorindandir, lakin bu sahado kifayst qador
normativ tohlillor aparilmamisdir. Bu moqalos sosial ri-
fahin maksimum saviyyads tomin edilmasi mogsadila
mosuliyyatin yaranmasi {i¢iin hansi doroacali dalillorin
olmasini tohlil edir. Tomal qaydalara asason cozanin
faydaliligi vo xorclori arasindaki qarsiligli anlagsma
movcuddur vo optimal siibut tolobi siibutetma qay-
dasinin {stlinliiyliniin vo digor ononavi standartlari
toskil edon amillordon tamamilo forgli faktorlar ilo
mioyyan edilir. Notico olaraq, siibutetmo qaydalarini
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molum olan digor meyarlarindan forqli olaraq bozi
maraq doguran xiisusiyyotlora do malikdir.

KJ/IIOYEBBIE CJIOBA:

Bbpemsi nmoxaseiBaHusA, JOKa3aTeIbCTBEHHOE Opems,
UCTELl, OTBETYMK, 3asABUTENIb, TAKTHUECKOE Opems,
BpEMEHHOE OpeMsi, MOPSIIOK JOKa3bIBaHUSI.

AHHOTALUA:

bpemst nokasbiBaHMsI  SIBISIETCSL  LIEHTPAJIbHOM
XapaKTepPUCTUKON BCEX CUCTEM BBIHECEHUS CyIeOHBIX
peleHuii, HO B 3TOM 00JacTH HOPMATUBHBIN aHAIN3
ObUT TIPOBENEH B HEJAOCTATOYHOM Mepe. B aToi
CTaThe PacCMaTPUBAETCSl OMPEACIICHUS] U YTOUHEHHs
JIOKA3aTeIbCTB ISl ONpPEIENIEHUsT OTBETCTBEHHOCTH
C IIeJIbI0 MAaKCHUMHU3AILUHM COILMAILHOTO O0eCIeyeHusl.
CornacHo 0a30BbIM  YCIIOBUSIM CYLIECTBYET
KOMIIPOMHUCC MEXJy MPEUMYIIECTBAMH HaKa3aHUs
W 3aTpaTaMM Ha OCYILECTBICHHME ATOI0 HaKa3aHUs
W onTUMajbHOEe TpeOoBaHWE K JIOKA3aTEIbCTBY
orpenensieTcs (GakTOpaMu, KOTOPBIE TOYTH MOJTHOCTHEO
OTIMYAIOTCS OT (DAKTOpOB, JEKAMUX B OCHOBE
npeobiajaHus NpaBUia JIOKa3bIBaHUS U JAPYTUX
TpaauIMOHHBIX cTaHaapToB. Kak criencrsue, 3TO
3HaKOMOe OpeMs MpaBWJl JlOKa3aTelbCTBa OOJIaaeT
HEKOTOPBIMH YJIUBUTEILHBIMU CBOMCTBAMH B OTIINYUHU
OT OOIIENPU3HAHHBIX MPABUIIL.

INTRODUCTION:

The existing literature on the burden of proof has
sought the rule’s reason for existence solely within
the court’s problem of decision making under uncer-
tainty. Although this search has yielded many insights,
it has been less successful in providing a compelling
explanation for why uncertainty in the court’s final as-
sessment should act to the detriment of one party rath-
er than the other. By viewing the problem as one of
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mechanism design, this article provides one explana-
tion for the asymmetry. A rule resembling the burden
of proof emerges from the optimal design of a system
of fact-finding tribunals in the presence of: (i) limit-
ed resources for the resolution of private disputes; and
(i) asymmetric information—as between the parties
and the court—about the strength of cases, before the
court expends the resources necessary for a hearing.
The article shows that if the objective in designing a
trial court system is the accuracy of recovery granted,
the “value” of having heard a case will depend in part
on the certainty with which the court makes its final
award. An optimally designed court system will then
effectively filter out “less valuable” cases by precom-
mitting to a recovery policy in which plaintiffs recover
nothing unless they prove their cases with a threshold
degree of certainty.

In both criminal and civil cases the phrase ‘burden of
proof” is commonly said to be used in two quite dis-
tinct senses. In one sense it means ‘The peculiar duty
of him who has the risk of any given proposition on
which the parties are at issue — who will lose the case
if he does not make this proposition out, when all has
been said and done.[1]” The burden of proof in this
sense has variously been termed ‘the legal burden’[2]
, ‘the risk of non-persuasion’,[3] ‘the fixed burden of
proof”,[4] ‘the probative burden’,[S] and ‘the burden
of persuasion’.[6] The phrase ‘the legal burden’ is the
most commonly used, and is the one that will be adopt-
ed in this article.

James Burdette Thayer defines the second sense in
which the phrase ‘burden of proof” is used as ‘the duty
of going forward in argument or in producing evi-
dence; whether at the beginning of a case or at any
later moment throughout the trial or the discussion’.
Cross refers to this burden as: he obligation to show,
if called upon to do so, that there is sufficient evidence
to raise an issue as to the existence or non-existence of
a fact in issue, due regard being had to the standard of
proof demanded of the party under such obligation.[7]
The phrase burden of proof refers to the obligation of
a party who initiates a legal action (the “plaintiff”’) to
prove his or her claims. If that party cannot prove suf-
ficiently that the other party has committed a wrong,
whether civil or criminal, he loses. The level or cer-
tainty to which the plaintiff must prove his case de-
pends on the type of case. When an individual files a
civil lawsuit against someone else, the burden of proof
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rests on his shoulders. When the parties go to court,
they each have an opportunity to tell their side of the
story. Of course, if that was all that was needed, nearly
every case would end in a “he said / she said” situation.
The party who filed the lawsuit, called the “plaintift,”
or the “petitioner,” must prove that the things alleged
in the lawsuit are true, and that the other party, called
the “defendant,” or the “respondent,” caused harm or
damages.

The standard to which the plaintiff must prove his case
in a civil lawsuit is quite different from the standard
of proof required in a criminal case. In a civil case, it
need only be proven by a preponderance of evidence,
which means that it is more likely than not that the de-
fendant’s actions caused the plaintiff’s damages. There
are some types of civil cases that are considered to be
more serious. These cases must be proven by clear and
convincing evidence, which means that the evidence
presented against the defendant must have a high prob-
ability of being true.

There is a significant difference in the formulations
adopted by Thayer and by Cross, and this will be con-
sidered presently. This burden has been referred to as
‘the evidential burden’,[8] ‘the duty of producing evi-
dence satisfactory to the judge’,[9] and ‘the burden of
proof in the sense of introducing evidence’.[10] The
phrase ‘the evidential burden’ is the one that will be
adopted in this article.

These two burdens are, of course, quite distinct and
arise at different points in a trial. Where the question is
whether a no case submission should be accepted, or
whether a particular issue should be left to the jury or
considered by the judge in a case tried by judge alone,
it is the evidential burden which is in issue. Where the
question is what should be done if, at the end of the
day, the court is unsure where the truth lies, it is the
legal burden that is in issue. Wigmore summarises the
distinction between the two burdens as follows:

The risk of non-persuasion operates when the case has
come into the hands of the jury, while the duty of pro-
ducing evidence implies a liability to a ruling by the
judge disposing of the issue without leaving the ques-
tion open to the jury’s deliberations.

Considerable confusion has arisen from a failure to
distinguish adequately between these two burdens.
Thus, appeals have been allowed because the trial
judge directed the jury that the legal burden rested on a
party whereas in fact only the evidential burden rested
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upon that party.[11] On occasion appeal courts them-
selves discuss questions of burden of proof without
making it clear whether they are talking about the legal
burden or the evidential burden.[12]

A more subtle source of confusion, however, lies in
the fact that the expression ‘evidential burden’ is com-
monly used to refer to two notions that are in fact quite
distinct. In the first sense the evidential burden means
the burden of adducing evidence on an issue on pain of
having the trial judge determine that issue in favour of
the opponent. This is the sense in which the expression
‘evidential burden’ is used in the passage quoted from
Cross, above.

The second sense in which the expression ‘evidential
burden’ is used includes the burden resting upon a par-
ty who appears to be at risk of losing on a given issue
at a particular point in the trial. The party is under an
evidential burden in the sense that if the party does not
produce evidence or further evidence he or she runs
the risk of ultimately losing on that issue. The passage
from Thayer immediately preceding that from Cross
incorporates this meaning into the concept of burden
of proof.

Both judges[13] and academic commentators com-
monly treat the evidential burden as incorporating both
these notions. Yet they are clearly distinct. The former
involves a question of law, while the latter involves
merely a tactical evaluation of who is winning at a par-
ticular point in time. Among commentators who in fact
distinguish between these two concepts, the expres-
sion ‘evidential burden’ is commonly reserved for the
former notion and the expression ‘tactical burden’[14]
or ‘provisional burden’[15] is used to refer to the latter
notion. The expression ‘tactical burden’ is the one that
will be used in this article.

It is commonly said that the burden of proof ‘shifts’
during the course of a trial. Sometimes it is asserted
that the evidential burden but not the legal burden may
shift.[16] Sometimes it is asserted that both burdens
may shift.[17] Such assertions involve, it is submit-
ted, an inadequate analysis of the concept of burden
of proof.

Any case, whether civil or criminal, involves a finite
number of potential issues; a number of elements com-
prise each cause of action and each criminal offence,
and a number of potential defences are available to the
defendant or the accused. In respect of each of these
issues, rules of law determine upon which party the le-
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gal and the evidential burden lies. The only burden that
does shift in the course of a trial is the tactical burden.
A failure to distinguish between the evidential burden
and the tactical burden would appear to be responsible
for most of the suggestions that the burden of proof
shifts. At any given point in time a party who has the
legal burden in respect of a particular issue may appear
more or less likely to be able to discharge that burden.
If that party appears likely to be able to discharge the
legal burden, then the tactical burden shifts to the oth-
er party; the other party must produce contradictory
evidence or run the risk of losing on that issue. If that
other party produces such evidence, then the tactical
burden may shift back to the party bearing the legal
burden. Such swings of the forensic pendulum as a
case progresses involve, however, no shift in either the
legal or the evidential burden.

It is well known that the standard of proof in a civil
case is proof on the balance of probabilities, and that
this means that the party bearing the burden of proof
must prove that her case is more probable than not.
Indeed, the civil standard of proof appears to be one of
the simplest concepts in the law of evidence, requiring
little explanation or illustration. But scratch the sur-
face of this most basic of evidentiary notions and an
altogether more complex picture is reveald: the case
law provides a range of conflicting interpretations of
what the civil standard of prff requires in diffeent con-
texts. When an area of the law is this this confused,
one starts to suspect that the problem lies in more than
a failure by the apellate courts to resolve conflicting
authorities and to lay dawn clear guidance (though this
has certainly added to the difficulties in this area); one
is dawn instead to the conclusion that the confusion
lies at a deeper, conceptual level and that it is driven by
the lack of a clear understanding of the basic building
blocks of forensic proof.[18]

It is sometimes suggested that the operation of pre-
sumptions is to shift the evidential and even the legal
burden of proof. However, this is not so. When one
party establishes facts that give rise to a presumption,
he or she merely shifts the tactical burden onto the oth-
er party in a particularly strong sense. The other party
is faced not merely with the likelihood of losing on that
issue unless contradictory evidence is produced, but is
faced with the certainty of doing so. The operation of
a presumption is that it is sufficient, unless rebutted, to
satisfy the requirements of a burden. It is not to shift
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a burden.

Law traditionally distinguished between “burden of
proof” and “order of proof”. Burden of proof deter-
mined which party to a suit had the responsibility for
adducing evidence of one particular issue of fact (of-
ten referred to as the “evidentiary burden’). Order of
proof, on the other hand, related to the sequence in
which the facts or allegations had to be proven by one
party or the other to the suit during the trial. This tra-
ditional distinction between burden of proof and order
of proof was understood and applied in marine cargo
claims as in other types of litigation.

In some cases several insurance companies will use the
courts to determine which company is responsible for
providing coverage. This situation occurs in circum-
stances in which the insured has several different poli-
cies covering similar or related risks. The insurers are
required to demonstrate either that the loss was caused
by an event that was not covered under the policy, or
that another insurance company is responsible for the
coverage. The courts may decide that a particular poli-
cy is responsible for providing coverage, but may also
determine that the different insurers are responsible for
a portion of the loss.

In a fair number of insurance cases that get to court,
negligence is alleged. This has been defined as the
failure to exercise reasonable care. Insurers will try to
prove that the insured failed to do something a reason-
able person would do, or conversely, did something a
reasonable person wouldn’t do. As in all civil cases,
the ruling is based on a preponderance of the evidences
more than 50% of the evidence must point to some-
thing. It’s the stuff that lawyers bill millions of hours
for every year.

The burden of proof requirement is designed to ensure
that legal decisions are made based on facts rather than
by conjecture. In insurance, it is used in the courts to
determine whether a loss is covered by an insurance
policy. Typically, the insured has the burden of proof
to demonstrate that a loss is covered under the policy,
while the insurer has the burden of proof to demon-
strate that a loss was excluded under the terms of the
policy contract.

CONCLUSION:

Burden of proof is a legal standard that requires par-
ties to demonstrate that a claim is valid or invalid based
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on facts and evidence. Burden of proof is typically re-
quired of one party in a claim, and in many cases the
party that is filing a claim is the party that must demon-
strate that the claim is valid.
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ABSTRACT:

The current article deal relations between European
Union and Azerbaijan which include legal, political,
econnmic relations. The article takes a look The Euro-
pean Union and Azerbaijan legal policy and differenc-
es, similarities between them.

1. INTRODUCTION

The relations between the European Union (the EU)
and Azerbaijan should be viewed within the general
framework of cooperation with the South Caucasian
region [1]. Within this context, EU-Azerbaijan co-
operation has some distinct features influencing the
process of legislative approximation in the country.
Of particular significance is Azerbaijan’s rich natural
oil and gas resources, which makes it an important
player from a geopolitical and economic perspective.
Through the past decade, Azerbaijan became the most
important EU trade partner in the Southern Cauca-
sus due to the export of hydrocarbon resources. The
launch of the Baku-Tbilisi-Ceyhan oil and the Ba-
ku-Thbilisi-Erzurum natural gas pipelines in 2005 and
2006 respectively significantly increased the political
weight of the country in the region. The dialogue on
the so-called ‘Southern Corridor’, i.e. the EU’s initia-
tive for gas supply between the Caspian Sea and the
EU Member States, further contributed to the political
profile of Azerbaijan as an important strategic partner
within the EU’s external energy policy [1]. European
Union’s relations with Azerbaijan date back to 1991
and are based on the EU Azerbaijan Partnership and
Cooperation Agreement (PCA) (in force since 1999),
which provides for wide-ranging cooperation in the ar-
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eas of political dialogue trade, investment, economic
matters, legislation and culture. Since then, the Euro-
pean Union has gradually expanded the scope of its
cooperation with Azerbaijan. In July 2003 the EU ap-
pointed a Special Representative for the South Cau-
casus. Since 2004, Azerbaijan has been included (as
a southern Caucasus country) in the European Neigh-
bourhood Policy (ENP), and also in the Eastern Part-
nership initiative since its inception in 2009 [2]. A Pro-
tocol on Azerbaijan’s participation in EU Programmes
and Agencies was adopted in July 2016.

That cooperation with Azerbaijan is important for
the EU became obvious during the negotiation of the
ENP Action Plan in 2006 [6]. The latter coincided with
the signing of a Memorandum of Understanding on a
Strategic Partnership between the EU and Azerbaijan
in the field of energy. Remarkably, the cooperation
between the parties in this important area was made
conditional upon the ‘values’ or on the EU acquis. This
observation suggests that the EU is willing to exercise
its leverage over Azerbaijan owing to its own strategic
interests in the country. Azerbaijan’s geographical lo-
cation at the crossroads of Eurasia stimulates interest
by the EU, which offers Azerbaijan a broad spectrum
of opportunities for progressive integration into the
European market. Azerbaijan places partnership and
cooperation with the EU among its principle foreign
policy priorities.

2. POLITICAL RELATIONS, ECONOMIC
PROSPECTS AND TRADE COOPERATION

The entry into force of the PCA in June 1999 set the
legal framework for EU-Azerbaijan political relations.
In effect, the PCA offers Azerbaijan comprehensive
cooperation in all nonmilitary spheres, encompassing
political dialogue, trade, investment and economic re-
lations, and legislative and cultural interaction. Regu-
lar political dialogue between the two sides occurs at
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senior official levels. As early as 1998, the European
Commission nominated a special envoy to Azerbai-
jan. In turn, Baku established a permanent mission to
the EU in 2000 [3]. A year earlier, in 1999, to help
implement the PCA, the late President Heydar Aliyev
established a State Commission on Partnership and
Cooperation with the EU. In the summer of 2005, the
incumbent President [lham Aliyev issued a new decree
re-establishing a State Commission on European Inte-
gration.

Progress on economic and political reforms was as-
sessed by the EU in a special report in March 2005 [3].
Another report, by the European Bank for Reconstruc-
tion and Development (EBRD), highlighted Azerbai-
jan’s growth rate of 26%, making it one of the world’s
fastest growing economies thanks to its oil sector and
the BTC pipeline. Major European companies have in-
vested in Azerbaijan’s energy sector; several oil giants,
such as British Petroleum, Total Fina EIf and Statoil
have signed partnership agreements with the country,
coinciding with the expanding presence of some EU
member states [3]. The pipeline developments have
helped reinforce the perception of Azerbaijan as a reli-
able energy partner and bolstered its economic cooper-
ation with Western democracies.

Energy security is gaining prominence on the EU
agenda as previously noted and it is likely to guide the
EU’s relations with Azerbaijan in the coming years.
More recently, EC and Azerbaijani officials have be-
gun talks on Azerbaijan’s involvement in energy se-
curity projects supported by the EU, scheduled to start
at the end of 2007. President Aliyev’s meetings in No-
vember 2006 with EC President Jose Manuel Barroso,
EU High Representative for CFSP Javier Solana, Pres-
ident of the European Parliament Josep Borrell Fontel-
les, EU Commissioner for Energy Andris Piebalgs and
other officials in Brussels opened a new chapter in bi-
lateral relations. The two sides signed a Memorandum
of Understanding (MoU) in Brussels on 7 November
2006 on the strategic energy partnership between the
EU and Azerbaijan [3]. In a recent interview, Mr So-
lana underscored the importance of the energy accord,
which will enhance Azerbaijan’s cooperation with the
EU at the strategic level.

Although their trade cooperation primarily deals with
oil and gas, since regaining independence Azerbaijan
has become the EU’s largest trade partner in the South
Caucasus. By overall comparison with the CIS coun-
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tries, Azerbaijan’s total trade with the EU has grown
steadily over the past several years. The development
of the Transport Corridor for Europe, Caucasus and
Asia (TRACECA) will underpin economic diversi-
fication and future economic growth [3]. Early on,
Azerbaijan asked the EU to support its application to
join the World Trade Organisation (WTO). The EU re-
sponded with assistance for WTO membership prepa-
ration under the TACIS programme. Negotiations on
market access are underway based on revised offers in
goods and services [3]. More recently, the two sides
have held talks under the ENP on deepening trade,
with further projects having the potential to enhance
Azerbaijan’s integration into the EU market.

3. THE ENP ACTION PLAN FOR AZERBAI-
JAN

In March 2005, the EC recommended intensifying its

relations with Azerbaijan through the development of
an individual Action Plan under the ENP, adopted in
November 2006 [4]. In turn, Azerbaijan’s leadership
has responded positively to the strategic vision the
Action Plan articulates, attaching importance to it as a
tool for EU integration. Although the Action Plan does
not hold a membership prospect, it offers practical
benefits to both sides on many issues of shared interest
and has given impetus to wide-ranging cooperation.
As a political document, it sets out mutual, concrete
commitments, some of which will help contribute to
the further transformation of Azerbaijani society. The
Action Plan creates a favourable foundation for the
further implementation of democratic reforms, most
notably connected with human rights and the rule of
law. The commitments also extend to the economy
and energy sector [4]. Despite containing some gen-
eralisations, this new document could serve as a road
map for accomplishing broader and effective chang-
es in the country. Clearly, the very demanding task of
implementing the Action Plan will require Azerbaijan
to undertake major efforts to attain European political
and economic standards.

Political stability and democratisation are the two
priority areas for Azerbaijan, and are essential for
the country to derive the full benefits from the Action
Plan. Among the difficulties, Azerbaijan’s perceptibly
weak democratic record still hampers closer relations
with the EU. During a recent visit to Brussels, Presi-
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dent Aliyev promised to step up political and economic
reforms, with specific reference to the country’s polit-
ical system [3]. But what matters to the EU are real
and far-reaching results. As such, the process of re-
form needs to be consolidated and further developed in
Azerbaijan, with the onus on the country’s authorities
to push through concrete measures. Likewise, the con-
flict over Nagorno Karabakh continues to impede the
European integration of both countries and the Azer-
baijani leadership’s search for solutions to the conflict
is viewed as a crucial test.

Consequently, implementation of the Action Plan
will require Azerbaijani authorities to demonstrate
that their country shares values with the EU in prac-
tice. There is great potential for the deepening of the
strategic partnership, which Azerbaijan should exploit.
In turn, the EU seems ready to mobilise resources to
support reforms, brought together under the new Eu-
ropean Neighbourhood and Partnership Instrument
(ENPI). It is already clear that EU assistance will be
conditional, however, as the delivery of financial aid
is linked to tangible results in the implementation of
democratic reforms.

4. EU FINANCIAL ASSISTANCE

Since regaining independence in 1991, the total assis-
tance provided by the EU to Azerbaijan has amounted
to some €400 million. From the outset, the EU used the
three principal instruments of TACIS, the Food Securi-
ty Programme and humanitarian aid to assist refugees
and IDPs, along with the rehabilitation of territories
damaged during the armed conflict in Nagorno Kara-
bakh [1]. In fact, EU assistance to Azerbaijan through
various projects under the TACIS programme has been
instrumental in fostering the country’s reform efforts in
a variety of spheres. Since 1998, the TACIS National
Indicative Programme has focused on support of pub-
lic sector reform and assistance for economic devel-
opment. Following Azerbaijan’s adoption of a poverty
reduction strategy in late 2002, the EU has also given
greater emphasis to this area since early 2003 [3]. The
cooperation programme includes financial support for
private sector development, in which assistance main-
ly seeks to improve the business investment climate,
higher education and vocational training. Azerbaijan
also benefits from grants under the TACIS Regional
Programme, especially in the fields of transport, ener-
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gy, the environment, and justice and home affairs.

Since the achievement of rapid economic growth in
Azerbaijan, the focus of EU assistance has shifted from
humanitarian aid to rehabilitation programmes, to help
raise living conditions for the IDPs and refugees. The
EU sees the OSCE Minsk Group as the optimal mech-
anism for resolving the Armenian—Azerbaijani conflict
and fully supports recent efforts by the leaders of the
two countries to reach a breakthrough. If progress is
made over Nagorno Karabakh, EU financial assistance
to help alleviate tensions in the interaction between
the two nations will grow substantially, in support of
post-conflict rehabilitation, economic modernisation
and regional cooperation [3]. Replacing TACIS assis-
tance in 2007, the ENPI will encompass all of the fi-
nancial assistance provided under the ENP and enable
the strategic partnership between the two sides to take
a greater variety of forms. The main goal of the ENPI is
to help Azerbaijan attain European standards in joint-
ly agreed areas. The EU delegation travelled to Baku
in the summer of 2006 for a series of meetings with
Azerbaijani officials, aimed at drafting a new National
Indicative Programme [2], dealing with certain poli-
cy fields in which financial aid will be provided over
2007-10. This timescale coincides with Azerbaijan’s
implementation of the first phase of the ENP Action
Plan, during which the country’s officials will have to
prove that their commitment to widespread reform is
genuine and goes beyond political wordplay.
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AGIRLASDIRICI HALLARDA Q3SD3N ADAM OLDURM3
CINAY3TL3RI V3 ONLARLA CINAY3T-HUQuQI

MUBARIZ3

ACAR SOZLOR:

Cinayat, togsir, adam oldiirma, qosd, coza, macallo,
motiv ,hiiquqi-miibariza

XULASO:

Azorbaycan Respublikasi arazisindo islonon xatalar vo
cinayatlor Azarbaycan Respublikasi Cinayat Macollo-
si, Azorbaycan Respublikast Cinayat Prosessual
Macallasi, Azorbaycan Respublikas1 Cozalarin icrasi
Maocoallasi vo Azorbaycan Respublikasi inzibati Xota-
lar Macallasi ilo tonzimlonir.

Cinayoat nodir? Azorbaycan Respublikast Cinayat

Macallasinin 14.1-ci maddasine asasen bu Macallo
ilo coza tohdidi altinda qadagan olunmus ictimai
tohliikali amalin (horokat vo ya harokotsizliyin) togsirli
olaraq toradilmasi cinayet sayili. AR CM-nin 15.1-
ci maddasina osason cinayatlor 6z ictimai tohliikalilik
daracasing gora 4 qrupa boliiniir: boytik ictimai tohliiko
toratmayon, az agir, agir vo xiisusilo agir cinayat.
Hor 6lko tigiin xarakterik olan cinayat, cinayati torot-
mo Usulu va cinayati cozalandirma qaydasi var. Bax-
mayaraq ki, AR CM-do 100-larle cinayatdon bohs ol-
unur,amma mon bugiin 60 faizdon ¢ox cinayat iglorinin
baslandig1 10 on moshur maddodon birini yazacagam.
Bu maddo Cinayat Mocollosinin 120-ci maddosini
ohato edir.

ABSTRACT:

Offences and crimes committed on the territory of the
Republic of Azerbaijan are regulated by the Criminal
Code of the Republic of Azerbaijan, Code of Crimi-
nal Procedure of the Republic of Azerbaijan, Code of
Execution of Punishments and Code of Administrative
Offenses of the Republic of Azerbaijan.

What is the crime? According to Article 14.1 of the
Criminal Code of the Republic of Azerbaijan, guilty
of a socially dangerous act (action or inaction), which
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is prohibited under this Code, is considered a crime.
According to Article 15.1 of the Criminal Code, crimes
are divided into four groups according to the degree of
public danger: crime which do not constitute a major
public threat, less serious crimes, grave crimes,espe-
cially grave crimes.

There is a rule of crime, crime, and punishment for
crimes typical for each country. Although the Crime
Code of Republic of Azerbaijan is talking about a
crime of 100, I am going to write one of the 10 most
popular articles today, with over 60 per cent of the
criminal cases being filed. This article covers Article
120 of the Criminal Code.

PE3IOME:

[TpaBoHapylieHHe ¥ MPECTYIUICHUS, COBEPIICHHBIC
Ha Teppuropun AsepOaiimkanckoir PecmyOmukw,

perynupyroTcs VYT0710BHBEIM KOJIEKCOM
AszepOaiixaHckon Pecny6mmkw, VYronoBHo-
MpoIleCCyalbHbIM  KOJEKCOM  A3zepOaipkaHCKON

PecrryOmuku, KomexkcoM wucnonmHeHWsI HaKa3aHUH H
KoznekcoM 00 aAMUHUCTPATUBHBIX MPAaBOHAPYIICHHUIX
Azepbaiimxanckoit Pecrryommku.

B uyem mnpectymnenue? CornacHo crartbe 14.1
VYronoBHoro koxekca AzepOaiikanckoi Pecryomuku
BUHOBHBIM B  OOILECTBEHHO ONAcHOM JESHUU
(metictBum  wiam  Oe3ACHCTBHM),  3alpelICHHOM
HactosmuM KonekcoMm, cuutaercst mpectyruienue. B
COOTBETCTBHM €O cTarbeit 15.1 YromoBHOro kojekca
MPECTYIUICHUS MOJPA3AEISAIOTCS Ha YEThIpE IPYyMIbl B
3aBHCHMOCTH OT CTETICHH OOIECTBEHHOW OMACHOCTH:
OHM HE TPEACTABISAIOT CEPbE3HONW OOLIECTBEHHON
yIpo3bl, MEHEE TKKHE NPECTYIUICHUS, TSHKKUE
MPECTYIUICHHUS, 0COOCHHO TSKKHE PECTYTICHUS.
CymecTByeT IpaBWIO NPECTYIUIEHUS, IPECTYIIICHUS
M Haka3zaHUS 3a TPECTYIUICHHS, XapaKTepHbIE
1T KaXXJIOW CcTpaHbl. XOTSd B YTOJIOBHOM KOJIEKCE
Azepbaitmxanckor  PecnyOnuku — roBoputcs 0
npectyieann B 100, s coOuparock Hamucarh OIHY
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n3 10 cambIX NOMyJSPHBIX CTaTell Ha CErOIHSIUHUN
JeHb, 1 Oosiee 60 MPOILIEHTOB YTOJOBHBIX JEN YKe
BO30Y)XKJIeHO. JTa CTaTbsid OXBaTbiBaeT crarhio 120
YToI0BHOTO KOZIEKCA.

Monim al¢aldilmiglarin xilaskari, zoiflorin tosollisi
olmaq {igiin hor hansi oxlaq ganununu pozmaq kimi
hiiququm varmi? - Fyodor Mixaylovi¢ Dostoyevski-
nin “Cinayat vo coza” romanindan xiisusilo se¢ilmis
hissa.

Cinayet ictimai tohliikali, qeyri hiiquqi, togsirlondi-

rilon ,cozalanmali olan, oxlaqa zidd vo cinayat qanunu
ilo pislonan amal hesab olunur.
Azorbaycan Respublikasinin  1999-cu il Cinayot
Macallosi Umumdiinya Insan Hiiquglar: Boyannamasi-
nin miiddoalarini vo Azorbaycan Respublikasi Kon-
stitusiyasinin insanlarin hoyati vo saglamliginin,aza-
dligimin,soxsi toxunulmazliginin,soxsi hoyatinin,sorof
vo loyagotinin miidafiosino dair toloblorini reallasdir-
araq,insanin,onun monafelorinin cinayotkar qosdlordon
gorunmasini on mithiim vozifo hesab edir.

Votondaglarin hoyat vo saglamliq hiiququ Azerbaycan
Respublikasinin Konstitusiyas: ilo miihafizo olunur.
Basqa insanin hoyat vo saglamligina qosd etmo on
ictimai tohliikeli omaldir.Mohz buna gors do insanin
hoyat vo saglamligi cinayot — hiiquqi miihafizonin
on mithiim obyektloridir ki, bunlar da insana tobiatds
hoyat siirmoys vo normal inkisaf etmoys imkan veron
bioloji olamatlordir. Qanunvericilik bu doyorloro qosd
etmoyo goro on sort sanksiyalar- uzun miiddato aza-
dligdan mohrumetmo vo Omiirliik azadligdan maohru-
metmo miioyyon etmisdir.

Hayat va saglamliq sleyhina olan cinayastlor - Cinayat
Macallosinin 18-ci fosli vo 120-143cii maddalorini
ohato edir.

Hoyat vo saglamliq aleyhino olan cinayatlor — cinayat
ganunu ilo coza tohdidi altinda qadagan olunmus va
insan hoyatina qosd edon vo ya onun saglamligina
zarar vuran ictimai tohliikali amallardir. Homin névdon
olan cinayatlorin torkiblori Cinayat Macallasinin 18-ci
foslindo verilmisdir.

Insan hoyatina qosd edon cinayatlor:
* Qosdon adam 6ldiirma;
* Ananin yeni dogdugu usagi qosdon 6ldiirmasi;

* Qaflaton bas vermis giiclii ruhi hoyacan vaziyyatindo
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gosdon adam 6ldiirma;
» Zoruri miidafio hoaddini asmaqgla gosdon adam
oldirmo;

* Cinayat toratmis soxsin tutulmasi tigiin zoruri haddi
asmagqla gosdon adam o6ldiirmo;

* Evtanaziya;
* Ehtiyatsizligdan adam 6ldiirmo;
» Oziinii 6ldiirmo hoddine ¢atdirma

Umumbosori  sosial doyarlor igorisindo insanin
hoyati,tohliikesiz yasamasi ilo bagli ictimai miinasi-
batlor an ali doyarlor hesab edilir. AR Konstitusiyasinin
27-ci ( “azadliq hiiququ”™) vo 31-ci ( “tohliikesiz yasa-
maq hiiququ “ ) maddaslari insanin hayat1 vo tohliikasi-
zliyi ilo olaqodar olan ictimai miinasibatlorin aliliyi vo
toxunulmazligini tasbit edir. CM-in  120-126-c1 mad-
doalori, o ciimlodon 135-ci maddasi insanin hoyati oley-
hino yonolmis ictimai tohliikali omolloro goro cinayot
masuliyyati vo caza nozards tutur.

Cinayat Maocollosindo ilk dofo olaraq gosdon adam
oldiirmo cinayotino anlayis verilir.Bu anlayisa goro
gosdon adam Oldiirma dedikds, digor soxsi qosden
hoyatdan mohrumetmo nozords tutulur. Adam 6ldiirma
anlayis1 insanin dogulmasi vo dlmaosi ilo bilavasits
baghdir.

Insanin hoyat1 dogumla- usagin ana botnindon ayril-
masi ilo miisayiot olunan fizioloji dogumla baslayir.
Doguma godor ana botnindo ddlo tosir gostorilmo-
si abort sayilir. Doguldugdan sora usagin hoyatdan
mohrum edilmasi adam 6ldiirmas sayilir.

Insanin 6liimii fizioloji vo patoloji (bioloji) ola bilar.
Fizioloji 6lim — daha c¢ox qocaligla baglh olur. Bu
Olim novil cinayet-hiiquqi monada ohomiyyot kosb
etmir.Patoloji(bioloji) 6lim konar zoraki tesirlor,0
climlodon orqanizmdoki xastalik naticasindo bas verir.
Patoloji 6liima hom do adam 6ldiirmo amallori do dax-
ildir. Ona gora do yalniz bioloji 6liim cinayat-hiiquqi
ohomiyyeot kosb edir. Hoyatin sonu cinayat-hiiquqi
monada patoloji 6liim am hesab edilir. Oliim {iroyin
doylinmoasinin vo tonoffiisiin dayandigi,morkozi sinir
sisteminin funksiyasinin itdiyi andan bag verir. Homin
andan etibaron insan 6lmiis hesab olunur. Orqanizmda
belo doyisiklik yaranana godor bas veran 6liim klinik
olim adlanir. Klinik 6limiin davam etmo miiddati
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normotermiya soraitinds 8 doqiqoys yaxindir. “Ohali-
nin saglamliginin qorunmasi haqqinda “ AR Qanunun
39-cu maddasine goro, insanin 6lim anini tibb iscisi
(hokim,feldser) tosdiq edir.

QOSDON ADAM OLDURMO CINAYOTININ
TORKIB OLAMOTLORI:

Bildiyimiz kimi cinayst omalinin obyekti dedikda,ci-

nayot hiiquq normalar1 ilo kriminal gosdlordon qo-
runan ictimai miinasibotlor nozordo tutulur.Bundan
olavo, cinayatin obyekti bioloji anlama malik olan
insan deyil, sosial mahiyyato malik olan soxsiyyot
ola bilor. Bunu 6liimls bagli cinayatlorin naticalorini
tohlil etmoklo birdaha gérmok olar. Insanin hoyatdan
mohrum edilmasina bir halda qosdon adam 6ldiirma
(CM-in 120-ci,123-cii maddslori) ,bagsqa halda ban-
ditizm(CM-in 217-ci maddasi), yaxud terror akti kimi
(CM_in 277-ci maddasi ) qiymat verilmosi birdaha
gostarir ki, biitiin bu hallarda cinayatin tovsifi 6liimdon
ibarat naticoya goro deyil, gosdo moruz galan ictimai
miinasibatin xarakterino gors hall edilir.

Adam o6ldiirmo cinayotinin obyektini basqa soxsin
hoyati togkil edir. Yagindan,fiziki vo psixi vaziyyatin-
don,sosial voziyyatindon,saglam vo ya xosto olmasin-
dan asili olmayaraq biitliin insanlarin hayati cinayast
hiiquqi miihafizo altina alinir. Adam 6ldiirmo cinaye-
tinin obyekti basqa soxsin hayati oldugu iiclin soxsin
Oziiniin d6ldiirmasi ,yaxud Oziiniin 6ldiirmays cohd(-
sui-qasd) cinayat masuliyyasti yaratmir. Adam 6ldiirmo
cinayatino goro mosuliyyatin yaranmast ii¢lin zorargok-
misin soxs ona qosd edilon anda sag olmalidir. Ogor
togsirkar artiq 6lmiis soxso sohvon zorbalor endirirsa,
onda onun omoali “yararsiz” obyekto yonlondiyindon
gosdon adam 6ldiirmoys cohd kimi tovsif edilocokdir.

Cinayastin obyektiv cohati- CM-in 120-ci maddasi
iizro cinayat obyektiv cohotdon basqa soxsi qanunsuz
olaraq gosdon hoyatdan mohrumetmods ifads olunur.
Basqa soxsi qanuna miivafiq olaraq (masolon, zoruri
midafia,son zorurot,cinayot térodon soxsin tutulmasi
Vo s. vaziyyatdo) hoyatdan mohrumetmo adam 6ldiirma
cinayatino goro mosuliyyaeti istisna edir.

Adam Oldiirmo cinayati hom horokotlo,hom do
harokatsizliklo toradilo bilor. Adam oldiirmo  ci-
nayotlori ¢ox vaxt horokotlo (tosir gostormoklo,bog-
magqla,hiindiirliikdon tullamagla),habelo psixi cohot-
don tosir etmoklo (mosalon, {iroyi xasto olan soxsin
6locayini  yoaqin edorok 6vladinin 6liim xabarini ona

ELSA AZERBAIJAN LAW REVIEW

catdirma) toradilir.

Adam o6ldiirma cinayati horokotsizliklo do bas vers
bilor( masalon, ananin 6z siidomor usagini 6ldiirmok
ticlin ona siid vermomasi ). Bu halda cinayat hiiququnun
imumi hissesindon do bildiyimiz kimi horokatsizlik
davranisin passiv formasidir.

Adam o6ldlirms cinayoti maddi torkibli qurulusa
malikdir.Cinayatin basa catmasi {i¢lin zororgokmis
soxs hoyatdan mohrum edilmolidir.Ogor sui-qosd
noticosindo soxs Olmomisdirso,omal cinayat etmoya
cohd kimi tovsif olunacaqdir.Bildiyimiz kimi, obyek-
tiv cohatin asas olamatlorindon biri ds téradilon amolls
bas veran natico(6liim) arasinda sobobli-alagonin ol-
masidir.

Cinayoetin subyekti- CM-in 120-ci maddosine goro
gasdon adam o6ldiirmoe cinayeotinin subyekti 14 yasi-
na ¢atmis anlaqh fiziki soxsdir.Hoyat oleyhino olan
digar cinayatlari toratmoays gora mosuliyyot 16 yasdan
baslanir.

Cinayatin subyektiv cohati - Bildiyimiz kimi, cinays-
tin subyektiv cohoti dedikdo togsir, qosdin formasi
va cinayatin motiv,maqsadi noazords tutulur. Cinayat
hiiququnun timumi hissesindan do aydin oldugu kim-
1,cinayatin motivi— ictimai-tahliikali omali toratmoys
gotiyyat yaradan,konkret omoldo maddiloson dork ol-
unmus maraqdir.

Hiiquq odobiyyatinda qgosdon toradilon cinayatlor
asagidaki motivlards ola bilar :

1. Siyasi motivlar;

2. Tamahla slagodar motivlar;

3. Algaq hisslorlo bagli olan motivlor;
4. Soxsi maozmunda olan motivlar;

Cinayatin maqsadi cinayatkarin ictimai tohliikaliliy-
ini gostoron hallardandir. Caza toyini zamani cozanin
noviiniin va haddini se¢ilmasinda bu,nazars alinir.

Umumiyyotlo, tdrodilon cinayotin qosdon adam
0ldlirmo hesab edilmasi ti¢iin amoalds 120.2 maddada
nozordo tutulan agirlasdirici,habelo 121,122, 123 va
135-ci maddslorindo nozords tutulan ylingiillosdirici
hallar olmamalidir.Ogor téradilon amoldos agirlasdiric
vo ylingiillogdirici hallarda adam 6ldiirma cinayati-
nin hor hansi birinin slamoti CM-in 120.1-ci hamin
olamatini nozordes tutuldugu miivafiq maddssils tovsif
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edilocokdir.

CM-in 120.1-ci maddssindo gostarilon gosdon adam
oldiirmonin “sads” ndviina qisqancliq,qisas motivlori,
soxsi gorazlik,nifrat,paxilliq hissi ilo,habelo soxsi mii-
nasibatlor zomininds yaranan miibahiso vo ya dalasma
zamani ( xuliganliq niyyoti olmadiqda ) gosdon adam
6ldiirmo hallar aid edilir.

SADO QOSDON ADAM OLDURMBO:

Burada konkret olarag CM-in 120-ci maddssinin
2-ci hissasindo vo CM-in 121-123-cii maddolorindo
nozordo tutulmus hallardan bohs edilir. Sado qosdon
adam 6ldiirms - CM-in 120-ci maddassile nazards tu-
tulmus gosdon adam Sldiirmoenin osas torkibidir. Osas
torkib Oziiniin biitiin slamatlorinin bu ndv cinayastlorin
biitiin torkiblorine samil olunmast ilo sociyyalonir.

Adam o6ldiirmonin bu ndviino  hakimiyyat nii-
mayondasinin etibar edilmis amlaki vo ya har hansi
obyekti miihafizo edon soxsin silahdan ganunsuz isti-
fadosi noticosindo onun qanuni toloblorini yerino ye-
tirmayon adam 6ldiirma,bir digarini , sonra is9 6ziiniin
oldiirmosi barado raziliga golmis 2 nofordon birinin
digorini 6ldiiriib 6zii sag qaldig: hallar da daxildir.

Sado gosdon adam o6ldiirmayo,habelo paxillig,soxsi
nifrotamiz miinasibotlor zominindo,dava-dalas vo ya
savas zamani (xuliganliq motivlori olmamaq sortilo)
adam 6ldiirms aid edilir.

AR Ali Mohkomosinin Plenumunun “Qosdon adam
oldiirma islori lizro mohkoma tacriibasi haqqinda “ 12
dekabr 2002-ci il tarixli 3 sayli Qorarinda gqeyd olunur
ki, sado gosdon adam o6ldiirmo hom birbasa,hom do
dolay1 qgosdlo toradilo bildiyi halda,bu cinayati torot-
mays cohd yalniz birbasa gosdlo miimkiindiir. Cohd
zamani togsirkar 6z omolinin ictimai tohliikali old-
ugunu dork edir,ictimai tohliikali noticolorin bas ver-
masi imkanini qabaqcadan goriir vo bunu arzu edir.
Lakin oliim togsirkarin iradssindon asili olmayan
sobablora goro bag vermir.

Agirlagdirict hallarda gasdon adam 6ldiirms - CM-in
120-ci maddasinin 2-ci hissasinds nozords tutulmus
tovsifedici hallardan he¢ olmasa biri olduqda agir-
lagdirict hal hesab edilo bilor. Belo hallara asagidakilar
daxildir:

Bir qrup soxs,qabaqcadan olbir olmus bir qrup soxs,
miitogokkil dosto vo ya cinayotkar birlik, toskilat
toraofindon adam 6ldiirmo; xuliganliq niyyati ilo adam
0ldiirmo; zoror¢okmis soxsin xidmati vozifosini va
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ya ictimai borcunu yerind yetirmosi ilo slagadar onun
Oziiniin vo ya yaxin qohumlarmi oldiirmo; xiisusi
amansizliqla adam o6ldiirmoe; timumi tohliikali tisul-
la adam o6ldiirmo; tamah niyyati ilo adam o6ldiirmo;
zororgokmis soxsin organlarindan vo ya toxuma-
larindan istifado etmok maqsadi ilo adam O6ldiirmo;
basqa cinayoti gizlotmo vo ya onun tdradilmosini
ylingiillosdirmok moagsadi ilo adam 6ldiirmoe; iki va
ya daha c¢ox soxsi 0ldiirmo; togsirkar soxs ti¢lin agkar
suratdo hamilo voziyyatdo olan gadini 6ldiirmo; toq-
sirkar goxs iiclin agkar surotdo komoksiz voziyyot-
ds olan adami 6ldiirmo; milli, irqi, dini odavat vo ya
diismongilik niyyaeti ilo adam 6ldiirma.

Indi iso golin bu cinayatlorin osas magzlorini,motiv vo
maqsadlorini aydinlagdiragq.

Qabagcadan albir olan bir qrup soxs torsfindon qos-
don adam o6ldiirma cinayatin toradilmasi barado ov-
valcadon raziliga golon iki vo ya daha ¢ox soxsin isti-
raki ilo hoyata kecirilir. Qrupun har bir {izvii cinayatin
icragis1 kimi ¢ixis edir. Istirak¢iligin bu formasi yalmz
birbasa qosdlo toradilo bilor. Cinayatin obyektiv coho-
tini icra baximdan cinayotin togkilatcilari,tohrikgilori
vo komokgilorinin omallori fordilosdirilir (emolin dif-
ferenasiyasi).

Miitosokkil dosto vo ya cinayotkar birlik (toskilat)
torofindon gosdon adam o6ldiirmo hallarinda cinayot
bir vo ya bir ne¢o cinayatin toradilmasi {igiin iki vo
ya daha ¢ox soxsdon ibarot olan sabit cinayotkar qrup
torofindon toradilir. Lakin nozors alinmalidir ki, cinaye-
tin toradilmasinds istirak formasinda asili olmayaraq
biitiin istirakeilar cinayatin birgo icragilart qismindo
masuliyyat dasiyirlar. Cinayat istirak¢ilarinin amallori
CM-in 120.2.1-ci maddasi ilo tovsif edilocokdir. Belo
cinayot birbasa qosdls téradilo bilor.

AR Ali Mohkomasinin Plenumunun “Qosdon adam
oldiirma islori lizro mohkoms tacriibasi haqqinda “ 12
dekabr 2002-ci il tarixli 3 sayli Qorarinda geyd olunur
ki, bir soxs torofindon hoyata kegirilon gosdon adam
oldiirma prosesinin gedisindo basqa soxsin (soxslorin)
togsirkara qosulub zororgokmisi 6ldiirmok mogsadilo
ona komok etmasi hallarinda da bir qrup soxs torafind-
on adam 6ldiirmas cinayatinin térodilmasi mdvcud olur.
Son illordo miitogokkil cinayatkarligla somorali miiba-
rizo liglin hiiqug-miihafizo oraganlarinin bu haqda
qanun layihosino goro  xiisusilosdirilmis bolmalori
yaradilmisdir. Xuliganliq niyyeti ilo adam 6ldiirmo-
Comiyyato vo hamiligla qobul olunmus oxlaq norma-
larina agiqcasina hormotsizlik zominindo torodilon
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gosdon adam Oldiirmo cinaystidir.Omalin xuliganliq
niyyati ilo adam o6ldiirmo kimi tovsif edilmosi ii¢iin
digor motivlor ( gisas,qisqancliq) olmamalidir.Ogor
digor motivlor xuliganliq niyyatinin torkib hissasi kimi
¢ixis edirsa , toradilon amal CM-in 120.2.2-c¢i maddoasi
ilo tovsif edilmoalidir. Mosalon, agar togsirkar xuliqa-
nliq niyysti ilo yanasi, ictimai qaydani kobudcasi-
na pozursa bu zaman bu cinayatlorin macmuyu kimi
tovsif edilocokdir. (CM-in 120.2.2 va 221ci maddalori
).Ogor miinaqiso vo ya dalasma zamani togsirkarin
comiyyato qarst agig-askar hormotsizlik gostormasilo
miisayist olunan axlaga vo ya hiiquqa zidd davranisi
ilo baslamisdirsa,togsirkar zororgokmisi 6z tosobbiisii
ilo miinaqisays ¢okmigdirse, onun amoli xuliganliq ni-
yyatilo adam 6ldiirme kimi tovsif edilocokdir.

Bu cinayot hom birbasa, hom do dolay1 qosdlo toradilo
bilar.

Zoror¢okmis soxsin xidmoti vozifosini vo ya ictimai
borcunu yerina yetirmasi ilo alagadar onun 6ziiniin vo
ya yaxin qohumlarini gasdan 6ldiirme (CM-in 120.2.3)
Burada osas cinayotin motivi mohz soxsin xidmati
vozifasini vo ya ictimai borcunu yerino yetirmosi ilo
olagodar onu qgisas almaq niyyati ilo 6ldiirmasidir.

Xidmati vazifoni yerina yetirma - dovlat, xiisusi vo
digor geyri-dovlot toskilatlarinda qanunvericiliys zidd
olmayan amok vozifalorini hoyata kegirilmasidir.
Ictimai borcun yerino yetirilmasi-vatondaslar torefind-
on onlara xiisusi olaraq hovals edilmis vozifolorin
hoyata kecirilmosidir. Belo cinayatlor do yalniz bir-
basa gosdlo toroadilir.

XUSUSI AMANSIZLIQLA ADAM OLDURMO
( CM-IN 120.2.4)

Qanun xiisusi amansizliq anlayisini  hom adam
oldiirmo, hom do togsirkarin xiisusi amansizliq
gostormasini siibut edon digor hallarla slagalondirir.
Burada soxsi hoyatdan mohrumetms orofosinds ona
ozab,isgonca verilmosi, onun soxsiyyatinin olo salin-
masi,ona xiisusi agrilar (¢oxlu miqdarda badon xosara-
ti yetirilmasi, siddotli agr1 veron zohordon istifado
edilmasi, onun diri-diri yandirmasi va s. ) verilmoasinda
ifado oluna bilor. Lakin, togsirkarin zoror¢okmisi tez bir
zamanda 6ldiirmak niyyati ilo ona ¢oxlu sayda badon
xosaratlori yetirmasi hor bir halda xiisusi amansizliq
kimi qiymaotlondirilo bilmaz.

Cinayoti gizlotmok mogsadilo meyiti mohv etmoak vo
yaxud hissalore pargalamagq togsirkarin amoalini xiisu-
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si amansizligla adam 6ldiirma kimi tovsif etmaya asas
vermir.

Ogor togsirkarin omoalinds xiisusi amansizliq slamatlori
yoxdursa,toqsirkarin zoror¢okmis soxsi dldiirdiikdon
sora onu yemasi ( kannibalizm) do xiisusi amansizlig-
la adam 6ldiirmo hesab edilmir. Bu halda amal tamah
maqsadi ilo gosdon adam 6ldiirma kimi tovsif edilir.
(CM 120.2.5).

Xiisusi amansizliq anlayis: tibbi yox,hiiquqi anlay1s
olduguna goro onun miioyyon edilmasi istintaq vo
mohkoms orqanlarinin solahiyyatindadir.

Bu cinayat hom birbasa,hom do dolay1 gasdlo ola bilar.

UMUMI TOHLUKOLI USULLA SADO ADAM
OLDURMBO (CM-IN 120.2.4)

Burada togsirkar hor hansi bir soxsi 6ldiirmokls yanasi

hom do heg olmazsa daha bir soxsin hoyati tigiin tohliiko
yaradir. Partlama, yandirma,insanlarin toplasdig: yer-
loro atos agma,zororgokmis soxslo yanasi basqa sox-
slorin do istifads etdiyi suyu vo gidani zohorlomo vo s.
belo tisullara aiddir. Lakin, tok dayanan soxsin {izorino
avtomobil ilo getmo timumi tohliikali iisul hesab edil-
mir. Yaxud,bir dosto adamin icorisindo dayanan soxsi
odlu silaht onun bodonins dayayaraq atos agmaq ( vo
ya 1 metr masafodon ) imumi tohliikali tisul kimi tov-
sif oluna bilmoz.

Ogor togsirkar Uimumi tohliikoli tisulla 6ldiirmok
istodiyi soxsi deyil, konar soxsi dldiirmiisso, masuli-
yyat cinayatlorin macmuyu iizro yaranacaqdir. Tog-
sirkarin konar soxsin 6liimiino psixi miinasibati ehti-
yatsizliq formasinda olarsa,onun amoali qosdon adam
oldiirmoys cohd (CM-29 vo 120.2.4-cii maddolori)
va ehtiyatsizligdan adam 6ldiirms kimi ( CM-124-cii
maddosi ) kimi cinayatlorin macmusu olaraq tovsif
olunacaqdir. ( mosalon, yanasi dayanan ii¢ nofordon
birini 6ldiirmok mogsadi ilo atos agma zamani1 hadof
alman soxsin atogsdon yayinmasi vo giillonin konar gox-
so doymasi). Togsirkar torotdiyi omoldo konar soxsin
Olimiinii arzu etmoso do,onun bas vermasino siiurlu
suratdos yol verdiyi {i¢iin bu dolay1 gosd hesab edilir vo
CM-in 29 vo 120.2.4-cii maddalori ilo ( imumi tisulla
gosdon adam o6ldiirmaya cohd ) vo 120.1-ci maddosi ilo
cinayatlorin macmuyu qaydasinda tovsif edilocokdir.

TAMAH MOTIiVi iLO ADAM OLDURMO
(CM-IN 120.2.5 MADDOSI)
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Togsirkarin 6zii vo ya bagqasi ii¢lin har clir maddi mon-
foot oldo etmok, maddi xarclordon yaxa qurtarmaq vo ya
basqa tamah mogsadilo basqa soxsi hoyatdan mohrum
etdiyi hallarda movcud olur. O©molin tamah motivi ilo
gosdon adam 6ldiirmas kimi tévsif edilmasi li¢iin tamah
niyyati cinayati torotmozdon avval,yaxud térodon anda
yaranmalidir. ©gor tamah niyyati olmadan basqa soxsi
qgotlo yetirdikdon sonra togsirkar zorar¢okmiso monsub
olan pulu,qiymatli agyalar1 vo s. gotiirorso,onun oma-
li tamah niyyati olmadan gosdon adam o6ldiirmoa vo
omolin xtiisusiyyatlorindon asili olaraq emlak: talama
cinayatlorinin macmusu kimi tovsif edilocokdir. Bu
hagda AR Ali Mohkomosinin Plenumunun “Qosdon
adam 6ldlirms islori izro mohkoms tacriibasi haqqin-
da “ 12 dekabr 2002-ci il tarixli 3 sayl gorarmin 9-cu
bondindo do birbasa gdstoris nozordo tutmusdur.
Sifarislo gosdon adam o6ldiirmo do tamah niyye-
ti ilo toroadilir. Bu zaman togsirkar zoror¢okmisin
oldiiriilmasini “sifaris edon “ soxso maddi miikafatin
miiqabilinds raziliq verir.
Tamah niyyati ilo vo ya sifarislo gosdon adam 6ldiirme
ancaq birbasa gasdls toradils bilar.

QISQANCLIQ MOTIiVi ILO ADAM
OLDURMO (AGIRLASDIRICI VO YA
YUNGULLOSDIRICIi HALLAR OLMADIQ-
DA CM-iN 120.1-Ci MADDOSI)

Bu cinayatdon zorar¢okmis gismindo nainki or vo ya
arvad, hom do nikahdan konar birlikds yasayan vo
birgo yasamaqdan imtina edon kisi vo ya gadin, oro
gedecoyino vo ya evlonacoyino séz veran , lakin 6z
vadini pozan kisi vo ya qadin ola bilar.

Qisqancliq hissi ilo adam 6ldiirmoni xuliganliq niyyati
ilo adam 6ldiirmadon( CM-in 120.2.2) forglondirmok
lazimdir.  Xuliganliq niyysti ilo adam o6ldiirmads
qisqancliq hissi yalniz bohans kimi istifads edilir. Bu
halda zaror¢okmis soxs togsirkarda qisqancliq hissinin
yaranmasi li¢lin onu alina he¢ bir bohano vermir. Ok-
sing, togsirkar 6ziinlin davranisi ilo zorar¢okmis soxs
iiclin doziilmoz yasayis soraiti yaradir vo onu oldiiriir.
Bas 6lkomizds bu cinayat omali ilo hiiquqi miibarizo
na doracodo somorali aparilir?

Cinayat hliququnun asas prinsiplorindon olan masuli-
yyatin labiidlityii prinsipino gora cinayat toratmokdo
togsirli olan soxs mosuliyysto alinmali vo cozaland-
irilmalidir. 1k dofo C.Bekkaria torofindon formulo
edilmisdir.Onun fikrinca,cinayatkarliqla miibarizoys
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qanunun sartliyi deyil,mosuliyyatin labtidliiyti kdmok
edo bilar.

Cinayot hesab edilon omollorin dairssi goti olaraq
miloyyonlosdirilmis vo sanksiyalari ilo birlikdo AR Ci-
nayat Mocallasinds 6z oksini tapmigdir.

Qasdon adam 6ldiirma cinayat omali ilo cinayat-hiiquqi
miibarizado Azorbaycan cinayat qanunvericiliyin tar-
ixi inkisaf xronologiyasi 6ziindo miixtalif illorin alavo
vo doyisikliklorini ehtiva etso do,hamin cinayatin ic-
timai xarakteri ilo bagl SSR Ittifaq1 cinayot ganun-
vericiliyi osaslarinin mdvqgeyindon hor hansi osasl
doniis olmamisdir. Azarbaycanin istor 1923-cii,1927-
ci illorinda,istorso do, 1961-c1 il Cinayat Macallosinda
bu amal 6z ictimai tohliikalilik deracasina gora xiisusi
ohomiyyaet kosb edmisdir.

Bu moqalonin osas toadqiqat predmeti qosdon adam
6ldiirmo kimi xiisusilo ictimai-tohliikali omallorin mo-
tiv vo mogsadlarinin aydinlagdirilmast vo bu cinayat
omoalloari ilo 6lkomizin apardigi cinayat-hiiquqi miiba-
rizo,qabaglayici-profilaktik todbirlor togkil edir.
Respublikamizda son illor cinayat-axtaris islori izro 6z
somarali foaliyyoti noticosindo ¢oxlu sayda cinayatlorin
istii acilmisdir. Xiisuson do, Daxili Islor Nazirliyinin
omaliyyat qurumlari ilo hoyata kegirilon birgs somarali
istintag-omoliyyat todbirlori noticosindo geydo alinan
178 gosdon adam 6ldiirms cinayatlorindon 172 had-
isonin, o climlodon geyri-askar soraitdo toradilon 64
cinayatin isti izlorls agilmasi tomin olunmaqla, homin
cinayatlorin agilmast 96,6 % (2015-ci ilde 95,5 %)
toskil edib.

Dovlot tosisatlart torofindon cinayotkarliq vo onun
miitogokkil tozahiirlorine qarsi miibariza ils bagl haya-
ta kecirilon qabaglayici profilaktiki todbirlorin natice-
sidir ki, 2016-c1 ildo gqeyds alinan agir vo xiisusils agur,
gosdon adam o6ldiirmo, qosdon adam 6ldiirmays cohd,
quldurlug, soygunculuq, odlu silahla toradilon, ictimai
yerlordos bas veran va sair cinayatlorin say1 2015-ci illo
miiqayisodo ohomiyyatli dorocodo azalib: “Cinayot-
karliga qarst miibarizo sahasindo miixtolif xarakterli
ekstremizm tozahiirlorino gars1 hoyata kegirilon miiba-
riza tadbirlori do diqget morkozinds saxlanilmagla, bu
gobildon olan cinayat islorinin istintaqi zamani biitiin
togsirli soxslorin ifsa olunaraq mohkomo mosuliyyatina
verilmasi ilo yanasi, cinayoti doguran sobob va soraitin
askarlanaraq miivafiq qabaqlayici tadbirlorin goriilmo-
si barado tapsiriglar verilib”.

2018-ci ildo somarali istintaq -omoliyyat todbirlori
naticasindo qeydo alinmis 159 qoasdon adam dldiirmo
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cinayatlori isti izlorls agilmisdir. Qeydo alinmis 71 gos-
don adam oldiirmays cohd cinayatlarlorinden 70 had-
isonin agilmasi tomin olunmaqla,homin cinayatlorin
acilmasi 98.6 faiz toskil edib.

Biitiin bunlar son illordo cinayatkarligla miiba-
rizonin artiritlmasini,qabaqlayici profilaktik todbirlorin
somorali noticoesini vermosini gostorir. Aydindir ki,
gesdon adam o6ldiirme kimi diapazonlu cinayatkar
omalin birdafalik kdkiiniin kasilmasi son doraca ¢atin
vo miirokkab bir problemdir.Lakin, onun tozahiirlori
ilo moagsadyodnlii cinayat-hiiquqi miibarizo bu cinayat-
kar omolin getdikco azalmasina gotirib ¢ixara bilor.
Soxsin torotdiyi cinayst omoli bozon tokco bir sox-
si hoyatdan mohrum etmir, hotta dovlot,biitovliikde
comiyyat bu ictimai omoaldon aziyyat ¢okmis olur. Ona
gora do adam 6ldiirms cinayati ilo miibarize déziimsii-
zliik vo barismazliq ruhunda aparilmalidir. Beloaliklo,d-
eyo bilarik ki, gosdon adam 6ldiirma cinayat omali ilo
miibarizo kompleks sokildo aparilmali, profilaktik tod-
birlor mocmu halinda totbiq olunmalidir.
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MUBAHISBL3RIN MEDIASIYA USULU IL8 HaLLI

ACAR SOZLOR:

Mediasiya, mediator, miibahisolorin halli, miiba-
hisolorin hallindos alternativ yollar

XULASO:

Bu moqalads 6lkomizdo formalagmaga baslayan Me-

diasiya (vasitogilik) {isulu ilo miibahisalorin hallindon
bohs olunur. Maqalado mediasiya haqqinda ilkin an-
layislar, mediatorun foaliyyotinin togkili masalosi,
mediasiyanin monfi vo miisbat toroflori, totbiq oluna
bilocayi hiiquq sahalori vo mediasiya etikasinin prin-
siplori haqqinda malumat verilir.

KJIIOYEBBIE CJIOBA:

Menunanus, MeauaTop, paspelieHue KOH(IMKTOB,
aJIBTEPHATUBHBIE CIIOCOOBI pa3peLIeHuUs CIIOPOB

PE3IOME:

Ora cTaThsl IMOCBSIIEHA pa3pelieHUuI0 CIOPOB
gepe3 Meauanuio  (MMOCPETHUYECTBO),  KOTOpAs
HauuHaeT (opMUpOBaThCs B Hallell ctpane. B crarbe
mpeacTaBJICHAIICPBUYHAA I/IH(i)OpMaHI/IH O TIIOHATHU
MeAMallii, BONPOC 00 opraHu3aius AesTeIbHOCTH
meauaropa, ITOJIOKHUTCIIBHBIC u OTpHULIATCIIbHBIC
CTOPOHBI MEAMallMU, 00JacTH MpaBa KOTOPbIE MOTYT
OBITH MPUMCEHCHBI U 9TUYCCKUEC NPUHIUIIBI MCIUAIUH.

KEYWORDS:

Mediation, mediator, dispute resolution, alternative
dispute resolution

SUMMARY:

This article deals with the solution of disputes through

Chinara Gasimova
Lawyer

mediation, which has just started to form in our coun-
try. The article examines the basics of mediation con-
cept, organization of mediator’s activity, negative and
positive aspects of mediation, the legal areas in which
mediation can be applied and the principles of media-
tion ethics.

GIRIS:

Azorbaycanda hiiquq sistemindo miibahisolorin hall
edilmosinin on genis yayilmis {isulu mohkomalora
miiraciot etmok olsa da, hiiquqi miibahisalori moh-
komolordon basqa alternativ yollarla da hall etmok
mimkiindiir. Alternativ miibahisalorin holli metodu
kimi danisiqlar, vasitoginin istiraki ilo danisiqlar, arbi-
traj vo ya minsiflor mohkomasi, vasitagilik, ekspertin
miistoqil rayi, aragdirma, barisdirici icraat, 6zol moh-
koma va s. kimi formalar miisahids edilir. (15, 7.1.8-ci
maddo, prioritet 1.8) Alternativ tisullardan biri hiiquq
mibahisalorinin hoallinds tiglincii soxslorin vasitagili-
yi ilo danisiglar(mediasiya)dir. Mediasiya — toraflor
arasinda miibahisonin {igiincii soxsin kdmayi ilo qa-
rsiligh raziliq esasinda holli isuludur. (14, 2.0.1-ci
maddoa) Bu, o demokdir ki, miibahiso toraflori (2 vo
ya daha ¢ox torof olar bilor) neytral bir digor soxs(lor)
in vasitagiliyi ilo aralarindaki miibahisoni holl edirlor.
Mohkomalardon, hakimlordon forgli olaraq, mediator-
lar gqanunvericiliyin bu vo ya digor normalarina osasla-
naraq qorar vermir, miibahiso toroflorinin 6zlorine
ziddiyyatlorin halli yollarmin axtarilib tapilmasinda
komok edir, buna sorait yaradir. (16, 84) Mediator —
bu ganunun toloblorino uygun olaraq pesokar osasda
mediasiya prosesinin aparilmasi {igiin toroflorin coalb
etdiyi miistoqil fiziki soxsdir. (14, 2.0.4-cii maddo)

Aktualliq. Son dovrlords Azarbaycanda bu lisuldan
istidafo etmoklo miibahisalorin hallino nail olunmaq
iclin miioyyon todbirlor hoyata kecirilir. Miibahisalorin
mediasiya tsulu ilo halli {i¢iin qanunvericilik bazasi
yaradilir. “Mediasiya haqqinda” Azarbaycan Respub-
likasinin qanun layihasi do bunun stibutudur. Homgi-
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nin 2019-2021-ci illor ii¢lin Azarbaycanda mediasiya
institutunun yaradilmasi iizro todbirlorin davam etdi-
rilmasi, o ciimlodon bu faaliyyati tonzimloyan norma-
tiv bazanin formalasdirilmasinin, beynoalxalq toskilat-
larin dastayi ilo pilot qaydada totbiqinin va ohalinin bu
sahodo maariflondirilmasinin taskil edilmosi Nazirlor
Kabinetino hovalo edilmisdir. (1, 6.6.5-ci maddo).
Bundan basqa Belarus vo Azarbaycan Respublikasinin
9dliyys Nazirliklori arasinda amokdasliq sahalarindon
biri kimi hiiquqi yardim gostorilmasi vo mediasi-
ya sistemlorinin togkili vo inkisafi (2, 2-ci maddo)
miioyyan olunmusdur.

Hazirda bu tisuldan istifado etmoklo miibahisolorin
holli praktikasi olsa da, kifayat qodor deyil. Lakin
goriilon todbirlor golocokds miibahisolorin mediasiya
tisulu ilo hallinin artacagina heg bir siibha yeri qoymur.

MEDIATOR OZ FOALIYYOTININ NECO
HOYATA KECIRIR?

Mediasiya tsulu ilo miibahisalorin holl edilmo-
si {liclin miixtalif tisul vo vasitolordan istifads oluna
bilor. Homin tisul vo vasitolor mediatora, miibahisa
toroflorino  vo miibahiso mdvzusuna uygun olaraq
miloyyaon olunur. Adston, besmortobali bir iisuldan is-
tifads Ustiinliik toskil edir:

1. Mediator vo miibahisa toraflorinin prosess hazirligi;
Bu morhalodo mediator 6zii haqqinda toroflors
molumat verir, toroflorin molumati, prosedurun toros-
floro izah edilmasi, toroflorin rollari, mediator(lar)a
0donis (Mediatorlar mediasiyant hom 6donisli, hom do
0donissiz osasda hoyata kegirirlor. (14, 26.2)) vo digor
xtisusi masalalor gqeyd olunur. (10, 3) Bu morhslads
hom do mediator proses orzinds riayat olunmali qay-
dalar haqqinda da torofloro molumat vermali vo me-
diasiya prosesino baslamaq iiglin toroflor miiqavilo
baglamalidirlar.

2. Prosesin baglamasi; Bu morholodo miibahisoyo
sabab olan mosalo arasdirilir, aydinlasdirilir. (10, 3)

3. Maraqlarin aydinlasdirilmasi; Miibahisonin halli
iiglin proses orzindo mediatorun toroflorin hislorini vo
hiiquqi vaziyyatlorini anlamasi tigilin toraflorlo birlikdo
va(va ya) ayri-ayriliqda goriislor kecirir. Bu morholodo
mediator taraflori miisahids edorak onlar arasinda mii-
bahisonin hallino nail olunmasinin miimkiinliiliiytinii
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yoxlayir.

4. Miizakiralorin baslanmasi; Miizakironin halli ti¢lin
tokliflor qiymotlondirilir.

5. Natico; Artiq bu marhalodo miibahisonin halling nail
olunub-olunmamasi doqiqlasir. (19, 30)

Mediasiya iisulundan istifados etmoklo miibahisonin
hollino nail olunduqda miibahiso toroflori “miiba-
hisalorin tonzimlonmasi haqqinda sazis” imzalayirlar.
Miibahisonin tonzimlonmosi haqqinda sazis — toro-
flor arasinda miibahisonin tonzimlonmosi magsadilo
kegirilon mediasiya noticesinds toraflorin oldo etdiyi
yazili sazisdir. (14, 2.0.3) Ogor toroflor miibahisonin
holli iiclin ortaq qorara golo bilmomiglorss, miiba-
hisonin halling nail olunmamigdirsa, mediator torofiori
belo sazis baglamaga mocbur eds bilmoz.

NiYO MEDIASIiYA?

Miibahisolorin mediator yolu ilo hallinin miisbat
cohotlori:

* Miibahisalori qisa zaman igarisinds hoall etmok miim-
kiindiir. (19, 32-34) Mediasiya iisulu ilo miibahisonin
hallino miiraciat edon toraflor onlarin miiracistine bax-
1lmasi tiglin mohkomolordo tolob olunan miiddati go-
zlomirlor. Mediator 6ziiniin {isul vo vasitalorine uygun
olaraq toroflorlo razilagdirilmis miiddotdo prosesa
baslayir.

* Mohkomo xoarclarindan toraflori azad edir. (19, 32-
34) Mediatora miiraciot etmok iiglin mohkomaolora
miraciat edilmasi zamani talob olunun dévlat riisumu
Odonilmir.

* Miibahisonin hoallino miibahisa toroflori 6zlori bir-
basa nozarat edir. (19, 32-34) Basqa sozlo desok, mii-
bahisalorin bu iisulla halli zamani “hakim” miibahisa
toroflorinin  6zloridir. Mohkomo proseslorindo osas
masolo hakimi inandirmaqdir vo naticods yalniz tors-
flordon biri hakimi inandirmaga nail olur, buna gora do
xeyrino qorar ¢ixarilmayan torof hakimin qobul etdiyi
gorar1 ¢ox zaman odalatsiz hesab edir. Lakin mediasi-
ya ilo miibahisonin hallinds natico toraflordon asilidir,
mediasiya prosesinin naticasi torofi/toraflori qane et-
mirsa, yekun qgorar qabul etmoya bilar/bilorlar.
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* Mosalo moxfi qgalir. (19, 32-34) Mediasiya prosesi
mohkomo prosesindon forqli olaraq qapali kegirilir.
Biitiin mohkamolordo islorin icraati aciq aparilir. iso
qapali iclasda baxilmasina yalniz o halda icazo verilir
ki, mohkoms ac1q icraatin dovlat, peso vo kommersiya
sirrinin agilmasina sabob olacagini giiman edir, ya da
votondaslarin soxsi vo ya ailo hayatinin moaxfiliyini qo-
rumaq zoruratinin movcudlugunu miioyyon edir. (14,
127-ci madda, V hisso)

* Mohkomolorin is yiikii azalir. (19, 32-34) Hazirda
kimin ns hiiquqi problemi varsa, msahkomays miiraciot
edir, ¢linki alternativ variant yoxdur, varsa da, ictimai-
yyeot arasinda yetorinds “populyarliq”, etibar qazan-
may1b, bu da mohkomoalarin is yiikiiniin artmasina vo
beloliklo do miibahisolorin daha gec noticolonmosino
sobab olur. Mediasiya tisulu ilo miibahisonin hallino
miraciot edildiyi halda mohkomolor artiq is yiikiindon
qurtula vo icraatinda olan isloro daha tez miiddotds
baxmaga nail ola biler.

RiSKLOR NOLORDIR?

Asagidaki hallarda miibahisolorin mediator yolu ilo
hallinin manfi cohatlori ortaya ¢ixa bilor:

* Miibahisonin hallinds toraflorin har biri “hakim” old-
uguna gors ortaq gorar verilmoaya bilar, (19, 34) bu isa
artiq bu tisulla miibahisonin hallini miimkiinsiiz edir,
lakin toroflor bundan sonra mohkomoyo miiraciot edo
bilorlar.

* Mediator hor zaman mibahiso toroflorini
olagalondirmays bilor. (19, 34) Oslinds, bu masals
artiq mediatorun pesokarligindan asilidir.

* Toroflordon biri kimin “sohv”, kimin “dogru” old-
ugunun miioyyanlosdirilmasini istayirss, (19, 34) me-
diasiyadan faydalanmaq ohomiyyatsiz ola biloar, ¢iinki
mediasiyanin magsadi kimin “dogru”, kimin “yanlig”
oldugunu ortaya ¢ixarmaq deyil, basqa sézlo mediasi-
ya “cozalandirmir”. Mohkoma qorarlari xeyrina ¢ixan
soxslor 6zlorini “qalib” adlandirirlar, mediasiyada iso
toroflorin har biri “qalib” olur.

 Toroflordon biri ictimaiyyato mesaj vermak istoy-
irso, (19, 34) mediasiya effekli olmaya bilor. Mediasi-
yanin maxfiliyi hamg¢inin 6ziinds onun naticasinin do
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moxfiliyini ohato edir, belo ki, prosesin noticosi elan
edilmadiyina, ictimailogdirilmadiyine gors hiiququn
¢okindirmo prinsipinin rolu azalir.

* Davam edon hiiquq pozuntusunun oldugu vo ya
golocok zararin qarsisinin alinmasi ti¢lin hiiquqi tod-
birlorin goriilmasi zorurati yarandiglr zaman (19, 34)
mediasiyaya miiraciot edilmosi yaxsi se¢im olmaya
bilor. Belo ki, mahkomolords qeyd olunan hallar old-
ugu toqdirds iddiani tomin etmok ii¢iin miioyyon tod-
birlor (emlakin hobsdon azad edilmosi barads iddia
irali siiriilmoasi halinda habs edilmis oamlakin satisinin
dayandirilmasi, cavabdehin iizorina amlakin qorunub
saxlanilmasi ilo alagodar miioyyon vazifalerin qoyul-
mast v s.) (5) hoyata kecirilo bilor, lakin mediatorun
belo tadbirlor hayata kec¢irmak salahiyyati yoxdur.

MEDIASIYA HANSI SAHOLORO TOTBIQ
OLUNA BIiLOR?

Umumiyyatlo, mediasiya miibahisa olan har bir sahayo
tatbiq oluna bilor. Miibahisanin hiiquqgla slagasinin ol-
masina da ehtiyac yoxdur, elo mediatorun hiiquqsiinas
olmas1 da sort deyil. Bununla belos, mediasiyanin tot-
biq dairoasi kimi miilki, omok vo ailo hiiquq miinasi-
batlorindon yaranan miibahisslorin tonzimlonmasi (14,
1.1) geyd olunmusdur. Mediasiya ilo miibahisolorin
hallinin halo ¢ox yayilmadigini nazars alsaq, qanun-
vericilikdo mediasiya ilo miibahisonin hallinin moh-
dudlasdirilmasi anlagilandir. Bu {isulla miibahisolorin
hallino nail olunduqca onun totbiq saholorinin inkisaf
edocoyi istisna oluna bilmoz. Hotta Belgikada mediasi-
ya 20 ilodok azadligdan moahrumetma cozasini nozordo
tutan biitlin cinayatlors totbiq oluna bilar. (4) Yoni, me-
diasiya ilo miibahisolorin halli, aslinds, sorhadsizdir,
sadoco formalasmasi, totbiq sahosinin genislonmasi
iiclin zamana, tocriibayo vo comiyyat iizvlori arasinda
etibar qazanmasina ehtiyac var.

MEDIASIYA ETIKASININ PRINSIPLORI: (9,
1-4)

1. Maraglarin togqqusmasi - Mediatorun miibahisonin
naticosindo soxsi, igglizar, maddi vo digor marag1 var-
sa, prosesdon ¢okilmalidir.

2. Solahiyyatlilik/pesokar rol sorhadlori — Mediasiya
prosesindo mediatorlar salahiyyatli vo bilikli olmalidir.
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Bu monada miivafiq standartlara vo akkreditasiya
sistemina uygun olaraq lazimi tolimlorin kegirilmasi,
tohsilin tokmillosdirilmasi vo mediasiya vordislorinin,
tocriibasinin macmusu basa disiiliir. (13, 1.1) Media-
tor 6z solahiyyatlorinin sorhdlorini bilmali, 6hdesindon
golo bilmoyacayi tapsiriglar gobul etmokdon g¢okin-
molidir.

3. Qorazsizlik — Mediatorun qorazsizliyi bir miibahiso
torofino digorino nisbotdo daha yaxin olagesinin ol-
masinda 6ziinii gostorir. (18, 65) Bu iso 6z ndvbasindo
mediatorun neytralligi mosalasini ortaya qoyur. Me-
diator olmaq 6hdalik tolab edir vo mediator prosesin
ovvalindon sonuna qadear 6z qorazsizliyini qorumalidir.
Mediator biitiin proses boyu 0z sozlori, ifado torzi,
bodon dili, imumilikdos, prosesi idaro etmaosi ilo mii-
bahisa torof(lor)ina mévgeli yanasma gostormomolidir.
Toraflora/masoloys miinasibatini gizlotmok miimkiin
olmadig1 halda prosesdon ¢okilmalidir.

4. Koniilliilik — Bu, torofloro miibahisoyo sobob olan
masolonin mediasiya iiclin uygun olub-olmamasi
barado 6zlorinin gorar vermasinog imkan verir. (11, 92)
Mediasiyanin koniilliilityli 6zlinli basdan sona qador
gostormolidir, belo ki miibahiso toroflori mediasiya
prosesing calb olunmaga macbur edilo bilmoz vo eyni
zamanda mediasiya proseninin davam etdirilmasino
macbur edilo bilmazlor. Mediasiyanin toroflori medi-
asiyanin istonilon marholosindo ondan imtina etmok
hiiququna malikdirlar. (14, 5.2) Mediasiyanin yekunu
da elo mohz toraflorin iradosindon asilidir, mediator on-
lar1 har hansisa garar gobul etmayo macbur eds bilmaz,
onlarin gorarlarina tasir edo bilmoz.

5. Maxfilik — Moxfilik mediasiyanin oshomiyyatli vo
funksional bir tolobidir. (7, 316) Mediasiyanin osasi
toroflor arasindaki etibar hissino sdykondiyino gora bu
glivonin 0ziinii dogrultmas1 {igiin mediasiya prosesi
moxfi aparilmali, toroflorin bu miiddotds ortaya qoy-
duglar vo sirr olaraq saxlanmasi lazim olan ifado va
sonadlarin gizliliyi tomin edilmalidir. (8, 29) Toraflor
mediasiya prosesinin sonunda miibahisonin halling
nail olmasalar vo mohkomoyo miiraciot etmoyi se¢solor
do, proses arzindo saslondirdiklori fikirlorindon moh-
komo prosesinds siibut kimi istifado oluna bilmoz. Bu
1so artiq mediasiya prosesindo toroflorin rahat sokildo
fikirlorini, duygularini ifado etmolorino vo mediasi-
yanin effektivliyina sorait yaradir. Mediator ictimai qa-
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ydalar vo ganunlar macbur etmoyaonodok, mediasiyanin
baslanmasi fakti da daxil olmagqla, prosesin naticasi va
ya mediasiya ils alagali olan biitlin informasiyan1 mox-
fi saxlamalidir. Toroflordon biri torafindon mediatora
verilmis informasiya icazasiz vo ya qanunun talabi ol-
madan digor torafs agiqlana bilmaz. (13, 4-cii maddo)

6. Ziyan vurmamaq — Mediator prosesi torofloro zi-
yan vuran, miibahisoni daha da alovlandiran sokildo
idars etmokdan ¢okinmoalidir. Mediator hansi hallarda
prosesa zaorar bura bilor? — Psixologi cohatdon proses-
in aparilmasina hazir olmaya bilor; prosesi aparmaga
yetori qador hazir olmadigi morholodo mediatorluq
eda bilar, prosesdon ¢okilmali oldugu halda ¢okilmaya
bilor vos.

7. Oz miiqaddaratini holl etmak — Mediator miibahiso
toroflorinin prosesdo istirakini tomin etmolidir. Ogor
toroflordon biri prosesds istirak edo bilmirse, media-
tordan proseso baglamamasi, baslayibsa da, proseso
xitam vermosi tolob olunur. (20) Notica etibarilo, s6z
hor zaman taraflorin olmalidir, mediator sadacs onlara
istigamot vermolidir, eyni zamanda mediator proses
orzinds toroflorin birinin dominant olmasinin da qa-
rsisini almali, belo hal bas verdikda dorhal lazimi tad-
bir gérmoli, prosesin normal gedisini tomin etmoalidir.

8. Molumath raziliq — Bu, soxsin bilorokdon va
koniillii olaraq hokim va ya hiiqugsiinas kimi pesokar-
lar torofindon tovsiya olunan sortlori gobul etmosini
tosvir edon hiiquqi termindir. (12, 705-706) Mediasi-
ya prosesinda saslonan fikirlor, miibahisonin hall yol-
lar1, alternativ qiymotlondirma vo s. hor bir torof iiglin
aydin olmali, toroflor kifayst qodor molumata malik
olmalidirlar. Miibahiso toroflorinin birindo molumat
boslugu oldugu halda mediator ona belo informasi-
yalar1 haradan/neco oldo edocoyi ilo bagl istigamot
vera bilar.

9. Ugiincii soxslor qarsisinda mosuliyyat — Mediator
yalniz miibahiso toroflorine deyil, miibahiss torsfi ol-
mayan §oxslora do ziyan vurmamagi nozoro almalidir.
Mediator prosesi apararkon bozi masololordo miiba-
hisonin homin miibahiss ilo birbasa slagesi olmayan
ticlincii soxslors tasiri hagqinda miibahiss toraflorindon
sorusmali, onlar1 miizakirolor zamani bir va ya bir ¢ox
liclincli torofin maraqlarini tomin etmoyo tosviq et-
molidir. Bu, korpii salinmasi, yollarin ¢okilmasi va s.
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kimi ictimaiyyoto birbasa tosiri ola bilocok masalalora
aiddir.

10. Diiriistlik — Mediasiyanin on 6nomli sortlorindon
birini do mediatorun diirtistliiyli toskil edir. Mediator
prosesin ilk morholosindon son morhalasine godor
miibahiso toflorino diirlist davranmalidir. Mediato-
run dirtstlilyli 6ziinii miibahiso toroflorine 6zl ilo
baglh verdiyi molumatda (tocriibasi), 6donislo baglh
moasalada, miibahisonin halli ii¢lin lazim ola bilacak
informasiyanin miibahiso toroflorine aydin edilmo-
si vo s. kimi hallarda gdstorir. Mediasiya prosesindo
diiriistliik yalniz isin pesokarliq hissasini togkil etmir,
hom do praktiki naticolora malikdir. Diirlist miizakira
masololori hall etmoya vo prosesdo potensial monfi
naticolori qarsisini almaga komok edir. (17, 10)

NOTIiCO:

Mediasiya ilo miibahisolorin hall edilmasi diger tisul-
larla miibahisalorin holl edilmasi iisullari ilo miiqay-
isodo miibahisonin daha tez, toroflor {i¢iin daha rahat
vo dostcasina holling gatirib ¢ixarir. Bu tisul toroflorin
konilli vo 6z miigoddaratlarini toyin etmaklo miiba-
hisolorin hoallina séykondiyino géro miibahisa toroflori-
nin hor biri ii¢iin do olverisgli voziyyot yaradir vo on-
larin maraqlarina qulluq edir.

Homginin Mediasiya Institutunun formalasmasi me-
diasiyanin asas 0zoyi olan mediatora tolobat yaradir.
Mediasiya prosesindo hiiqugsiinasin istiraki bir sort
olmasa belo, hiiqugsiinas mediatorlarin olmasi qaginil-
mazdir, bu iso 6z ndvbasindo hiiqugsilinasliq ixtisasi
iizra tohsil alan/almis soxslor liglin alava se¢im imkani
yaradir.

Xiisuson do Azorbaycan kimi monavi doyarlora 6nom
veran bir 6lkodo mediasiya problemlorin hollinds ugur-
lu bir vasito ola bilor. Mediasiyada hiiquq vo monavi
birlosmonin hokm siirmasi bunu sdylomays imkan
verir. Malumdur ki, halo godimdon insanlarin bir prob-
lemi oldugu zaman “agsaqqal”’lara miiraciot edorok
problemlorinin halling nail olunurmus. Miiasir dévrdo
159 homin “agsaqqal”lar1 mediatorlar ovoz eds bilor.
Mediasiyanin kifayot qodor tanidilmasi vo kamil me-
diatorlarin yetismosi/yetisdirilmosi comiyyatdo medi-
asiya ilo miibahisalorin hallinin miimkiinliiyiino inam
yarada bilor vo miibahisslorin holli {iciin mohkslora
deyil, mediatorlara miiraciot etmok kimi ictimaiyyaot
arasinda yeni bir baxis amolo gotiro bilor.
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HORAKAT AZADLIGI HAQQINDA AZ3RBAYCAN RESPUBLIKASI
\/3 RUSIVA FEDERASIVASI QANUNVERICILIKLBRIND3 BEYNLX-

ALQ-HUQUAQI STANDARTLARIN REALIZaSI

ACAR SOZLOR:

Horokot azadigi, Miistoqil olaraq yasayis yerini
secmok,Olkoya golmok vo 6lkodon getmok.

XULASO:

Bu moqalods Azorbaycan Respublikasinda horokot
azadlig1 hiiququnun ke¢mis sovet 6lkolori olan Rusiya
Federasiyas1 vo Ukrayna Respublikasi qanunvericiliy-
indo vo miixtalif 6lkalorin qanunvericilik normalarinda
tosbit olunmus harakot azadlig1 hiiququ ilo miiqayiseli
tohlil aparilir.

Hiiqugda horokot azadligi institutunun kompleks
sahoaras1 xarakteri haqqinda miivafiq subyektiv
hiiququn 0z tosbitini tapmagi osas dovlotdaxili va
beynolxalg-hiiquqi normativ aktlarin hotta on G&tori
icmal1 belo sohadot verir. Belo ki, zamanina goro an
erkon olan, xiisusi olaraq votondaslarin horokot aza-
dligi hiiququnun tominatlarma hasr edilon ganun
“Yasay1s yeri va oldugu yer lizra geydiyyat haqqinda”
Azorbaycan Respublikasinin 4 aprel 1996-c1 il tarix-
li, 55-IQ noémrali Qanunu, Rusiya Federasiyasinda
iso “Rusiya Federasiyast hiidudlarinda Rusiya Fed-
erasiyast votonsdalarinin horokot azadligi, olma va
yasayls yerini se¢cmak hiiquqlart haqqinda” Rusiya
Federasiyasinin 25.06.1993-cii il tarixli, 5242-1 ndm-
roli (28.12.2013-cii 1l tarixli, 387-FZ nomroli Federal
Qanun redaksiyasinda) Qanunu olmusdur.
Azarbaycan Respublikasi vo Rusiya Federasiyasinda
qiivvads olan, AR vo RF Konstitusiyalarina miivafiq
olaraq bu olkolorin hiiquq sisteminin torkib hissasi
hesab olunan beynolxalg-hiiquqi aktlar osasinda, ilk
novbada, “Miilki va siyasi hiiquqglar haqqinda Beynalx-
alq Pakt”m 2 vo 12-ci maddolorini, “Insan hiiquglarmin
vo osas azadiglarin miidafiosi haqqinda Avropa Kon-
vensiyasi”’nin 2-ci maddasini forqlondirmok lazimdir.
Diplomatik is¢ilor {liciin horokot azadligina “Konsul
miinasibatlori haqqinda Vyana Konvensiyasi”nin 34-

Elnur Humbatov
Lawyer

cli maddasi ilo tominat verilir. Harokot azadligina hosr
edilon, torkibino beynslxalq hiiquq normalar1 daxil
olan aktlar sirasinda, homginin, Azorbaycan Respub-
likas1 vo Rusiya Federasiyasinin xarici dovlatlorls bazi
saziglorini xatirlatmaq olar. Bunlara aiddir: Bir torof-
don bizim o6lkslor arasinda, digor torafdon iso Avropa
birliklori vo onlarin tizvdovlatlori arasinda torofdasligi
tosis edon torofdasliq vo amokdasliq haqqinda sazis
(Korfuda 24.06.1994-cii ildo baglanmsdir). “Itti-
faq dovlsti istirak¢r dovlotlorinin orazisindo Rusiya
Federasiyas1 vo Belarus Respublikasi vatondaslari-
na horokot azadligi, olma vo yasayis yerini secmao
barabar hiiquglarmin tomin edilmosi haqqinda” Ru-
siya Federasiyas: vo Belarus Respublikasi arasinda
24.01.2006-c1 il tarixli sazis, “ Rusiya Federasiyasi
vo Amerika Birlogmis Statlarinin vatondaslar ii¢lin
viza formalliginin sadoslosdirilmasi haqqinda” Rusiya
Federasiyas1 vo Amerika Birlogmis Statlar1 arasinda
sazis (Moskva vo Vasington soharlorindo 01.11.2011
— 19.11.2011-ci ildo baglanmigdir). “Qazaxistan Re-
spublikas1 orazisindo miivoqqgeti isloyon Azorbaycan
Respublikasi votondaslarinin vo Azarbaycan Respub-
likas1 orazisindo miivoqqati isloyon Qazaxistan Re-
spublikas1 votondaslarinin omok faaliyysti vo sosial
miidafissi haqqinda” Qazaxistan Respublikas1 Ho-
kumaoti vo Azarbaycan Respublikas1 Hokiimati arasin-
da 22 oktyabr 1999-cu il tarixli sazis (1). 29 noyabr
2013-ctii ildo Vilniis gohorindo imzalanmis “Azorbay-
can Respublikas1 va Avropa Ittifaqi arasinda viza re-
jiminin sadalosdirilmoasi haqqinda” sazis vo bozi digor
aktlar.

Artiq ovvellor xatirladildigr kimi, herokot azadligi
hiiququ RF Konstitusiyasinin 27-ci maddosindo vo
bozi Federal Konstitusiya qanunlarinda, o ciimlodon
“Rusiya Federasiyasinda referendum haqqinda”
28.06.2004-ci il tarixli, 5-FKZ nomrali Federal Kon-
stitusiya Qanununun 43-cii maddoasindo (24.04.2008-
ci il tarixli, 1-FKZ nomrali Federal Konstitusiya
Qanununun redaksiyasinda), eloco do Azarbaycan Re-
spublikas1 Konstitusiyasinin 28-ci maddosindo tosbit
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edilmisdir. Eyni zamanda, horokat azadlig1 hiiququnun
mohdudlasdirilmasinin gayda va sortlori, o ciimlodon
“Fovgealade voziyyet haqqinda” 30.05.2001-ci il tar-
ixli, 3-FKZ noémrali Federal Konstitusiya Qanununun
11-ci maddasi (07.03.2005-ci il tarixli 1-FKZ nomra-
li Federal Konstitusiya Qanununun redaksiyasinda),
“Horbi voziyyst haqqinda” 30.01.2002-ci il tarixli,
1-FKZ noémrali Federal Konstitusiya Qanununun 7-ci
maddasi (28.12.2010-cu il tarixli, 8-FKZ némrali Fed-
eral Konstitusiya Qanununun redaksiyasinda), eloca
do “Dovlat sirri hagqinda” AR Qanununun 23 cii mad-
dosi ila tonzimlonmisdir.

Horokot azadlig1 Konstitusiya hiiququ, hamginin bir
sira macallolosdirilmis ganunvericilik aktlarinda, o
ciimlodon RF MM-in 150-ci maddessinde, RF CIM-in
96-c1 vo RF CPM-in 5-ci maddosinds inkisaf etdirilir.
Ayri-ayr1 vatondas kateqoriyalarina vo digor fiziki sox-
sloro totbigon o, “Rusiya Federasiyasinda ocnobilorin
hiiquqi vaziyysti haqqinda” 25.07.2002-ci il tarixli
115-FZ noémroali Federal Qanunun 11-ci maddosindo
(28.12.2013-cii il tarixli, 390-FZ nomrali Federal Qa-
nunun redaksiyasinda), “Horbi qulluqgularin statusu
haqqinda” 27.05.1998-ci il tarixli 76-FZ nomrali Fed-
eral Qanununun 6-c1 maddasinds (03.02.2014-cii il tar-
ixli, 7-FZ nomrali Federal Qanunun redaksiyasinda),
“Polis haqqinda™ 07.02.2014-cii il tarixli 3-FZ némrali
Federal Qanunun 14-cii maddasinda (03.02.2014-cii il
tarixli, 7-FZ nomrlali Federal Qanunun redaksiyasin-
da), homginin Azarbaycan Respublikasinin Miqrasiya
Macallasinda va bir sira digar normativ-hiiquqi aktlar-
da konkretlosdirilmisdir.

Belalikls , normativ-hiiquqi aktlarin artiq bu si-
yahisindan (hom do tam olmayan) aydin olur ki,
harakat azadlig1 institutu 6zlino on miixtalif saho mon-
subiyyotli normalari birlogdirir. ©lave olaraq nozordon
kecirilon institutun normativ niivasini, fikrimizca,
beynolxalg-hiiquqi vo konstitusion hiiquqi normalar
yaradirlar. Bununla olagodar, hal-hazirda tamamilo
gonaatlondirici hallo malik olmayan hiiquqi qlivvesine
gora onlarin nisbati haqqinda sual yaranir. AR vo RF
Konstitusiyalar1 beynslxalg-hiiquqi aktlarin primathigi
(tstiinliiyli) prinsipini miioyyon edir ki, bu da alimlors
gostorilon aktlarin istisnasiz olaraq milli ganunveri-
cilik aktlar1 lizorindo sortsiz istiinliiyii (Konstitusiya
vo referendumla gobul edilon aktlar istisna olmaqla)
haqqinda danigsmaga imkan verir (2, s.132). Digor
torafdon, oksor miislliflor hesab edirlor ki, beynalxalq
hiiququn tstlinliiyli RF vo AR-1n boyiik hiiquqi qiiv-
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voyo malik olan konstitusion-hiiquqi aktlarma samil
olunmur (3, s. 18).

Hesab edirik ki, hiiquqi noqteyi-nozordon bu prob-

lemin an alverislisi va sohih halli ondan ibaratdir ki,
milli konstitusion aktlar1 iizorindo istiinliiys he¢ do
biitiin beynolxalq — hiiquqi aktlar deyil, yalniz insan
vo vatondasin asas hiiquq vo azadliglarinin taninmasi
vo miidafiosinin tominatlarini miiyyanlosdiron (o
ctimlodon do herokot azadig1 hilququ) aktlar malikdir.
Deyilonlori nozora almagqla, belo bir fikirlo razilasa
bilorik ki, “beynolxalq siyasot, dovlotlorarasi qa-
rsilighh miinasibatlor sahasindo Konstitusiya ilo tosbit
edilon asas prinsip kimi suverenliyin sarsilmazlig: id-
eyasina asaslanmaq lazimdir. Lakin insan va votondas
hiiquq ve azadliglarina dair biitiin moasalolorde ayrica
gotiriilmiis dovlotin suverenliyi beynolxalq hiiqugla
vo sonuncu vasitasilo insan vo vaotondasin hiiquq vo
azadliglarinin ilkin monboyi kimi ¢ixig edon “tobii
hiiquqlar” razilagdirilmalidir”.
Belo notico tokco AR vo RF Konstitusiyalarindan
yada diigmiir. Nozoro almaq lazimdir ki, bu aktlarda
sadalanan hiiquq vo azadliglar beynslxalq hiiquq ak-
tlarinda tosbit edilon digor iimumtaninmis hiiquq vo
azadliglarin inkar1 vo ya asagilanmasi kimi sorh edilo
bilmoz. Demali, bu aktlarin vo onlarda olan norma-
larin bu va ya digor dovlstin, o cimlodon Azarbaycan
Respublikasi vo Rusiya Federasiyasinin Konstitusiya
hiiququ normalari {izerinds istiinliiyili nozords tutulur.
Siibhasiz, sohbat istonilon beynalxalg-hiiquqi norma-
lar haqqinda deyil, yalniz bu va ya digor sahado (bizim
halda horokot azadlig1 sahosindo) iimumqobul edilmis
beynolxalq hiiquqi standartlar1 tosbit edon normalar-
dan gedir ki, onlarin gobul edilmasi beynolxalq birliyin
istonilon lizvii liglin moacburi hesab olunur.

Horokot azadligr hiiququnu miioyyanlosdiron qiiv-
voado olan ganunvericilik normalarinin hatta on Gtori
tohlili ona omin olmaga imkan verir ki, bu normalar-
da beynolxalghiiquqi standartlar 6z realizosini oldo
edirlor. Horakot azadlig1 hiiququ bizim 6lkonin Kon-
stitusiyasinda tosbit edilmisdir. Ona miivafiq olaraq,
Azorbaycan Respublikasinin orazisinds har kos sorbast
harokat edo, 0ziino yasayis yeri seco vo Azorbaycan
Respublikasinin orazisindon konara gedo bilor. AR vo
RF votondaglar1 6z Konstitusiyalarinda tosbit edilmis
normalara asasan, istonilon vaxt maneasiz 6z 6lkaloring
qayitmaq hiiququna malikdirlor. AR vo RF Konstitu-
siyalarinda tosbit edilon horokot azadligi hiiququ, 6z
ndvbasinda, insan hiiquglar1 haqqinda tomal beynalx-
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alq aktlardan da iroli golir. Masolon, BMT Bag Assam-
bleyasinin 10 dekabr 1948-ci ildo qobul etdiyi “Insan
hiiquglar1 haqqinda Umumi Boyannamo’nin 13-cii
maddoasino miivafiq olaraq, hor kos sorbost horokot
etmok, hor bir dovletin daxilindo 6ziino yasayis yeri
se¢mok, homginin 6z 6lkasi do daxil olmagq]la, istonilon
Olkoni tork etmok vo 6z 6lkosino maneasiz olaraq qa-
yitmaq hiiququna malikdir.

Eyni sey BMT Bas Assambleyasinin 16 dekabr 1966-
ci ildo qobul etdiyi “Miilki vo siyasi hiiquqlar haqqin-
da Beynolxalq Pakt”in 12-ci maddesinda do rniioyyon
edilmisdir, lakin slave olaraq qeyd edilir ki, horokot
azadligr hiiquq dovlet tohliikesizliyinin, ictimai qa-
ydanin, shalinin saglamlig1 vo monaviyyatinin va ya
digor hiiquq vo azadhiglarinin vo bu Paktda tanian
hiiquglara uygun digor hiiquglarin qorunmasi ii¢lin
zoruri olan mohdudiyyotlordon basqga mohdudiyyat
obyekti ola bilmoz”. Bununla barabor, “he¢ kos 6z-
basina 6z Olkesine golmok hiiququndan mohrum
edilo bilmoz”. Insan hiiquglarmnin vo asas azadliglarin
midafiosi haqqinda Avropa Konvensiyasinin 20 mart
1952-ci il tarixli 4 Ne-li Protokolunun 2-ci mad-
dosindo miivafiq olaraq, “Dovlatin orazisindo qanuni
yerlogson har kosin homin arazids sorbast horokot etmok
vo 0ziling yasayis yeri segcmok hiiququ var” (band 1).
“Har kos 6z 6lkosi da daxil olmagla, har hans1 6lkoni
tork etmokdo azaddir” (band 2). “Bu hiiquglarin hoya-
ta kecirilmosino maddi tohliikasizlik vo ictimai asayis
maraqlar1 namina, ictimai qaydani qorumagq iigiin, ci-
nayatin qarsisini almagq ii¢lin, saglamligin vo manavi-
yyatin miihafizosi {i¢lin vo ya digor soxslorin hiiquq
vo azadliglarinin miidafissi iig¢iin qanunla nazards tu-
tulmus vo demokratik comiyyotdo zoruri olanlardan
basga he¢ bir mohdudiyyatlor qoyula bilmoz” (bond
3). “Birinci bands daxil edilmis hiiquqlar (yoni horokot
azadlig1 vo yasayis yeri segmok hiiquglari) xiisusi ora-
zilorlo qanuna miivafiq olaraq vo demokratik comi-
yyatdo ictimai maraqlarla osaslandirilmis mohdudi-
yyatlora moruz qala bilor” (band 4).

Horokot azadligi hiiququnun mohdudlasdirilmasi-
na yalniz gqanunla yol verilir. “Rusiya Federasiyasi
votondaslarinin - Rusiya Federasiyast hiidudlarin-
da horokot azadligi, olma vo yasayis yerini se¢mo
hiiquglar1 haqqinda” Rusiya Federa siyas1 Qanunu vo
“Yasayis yeri vo oldugu yer lizro geydiyyat haqqinda”
Azarbaycan Respublikasinin Qanunu hazirda Rusi-
ya Federasiyas1 Konstitusiyasinin 27-ci maddasinin
1-ci hissoesinin vo Azerbaycan Respublikast Konsti-
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tusiyasinin 28-ci maddosinin 3-cli hissosinin miid-
doalarinin realizosino yonalon asas qanunvericilik akt-
lar1 hesab olunurlar.

Bu ganun Rusiya Federasiyasinda 1993-cii Konstitu-
siyast qlivvaya minond qadar qabul edildiyindon, RF
Konstitusiyasmin ikinci bolmasinin (“Son vo kegid
miiddoalar1™) 2-ci bondinds asason, o, RF Konstitusi-
yasina zidd olmayan hissado totbiq edilir. RF Konstitu-
siyasinin 27-ci maddasinin 2-ci hissasinin realizosine
yonolon asas qanunvericilik akt1 “Rusiya Federasiyasi-
na golmo vo Rusiya Federasiyasindan getmo qaydasi
haqqinda” 15 avqust 1996-c1 ii tarixli, 114-FZ némrali
Federal Qanun hesab olunur.

Rusiya Federasiyas: hiidudlarinda horokst aza-
dlig1 olma vo yasayis yerini se¢ma hiiquqlart “Rusi-
ya Federasiyast votondaslarinin Rusiya Federasiyasi
hiidudlarinda herokot azadligi, olma vo yasayis yer-
ini secma hiiquglar1 hagqinda” RF Qanununun 1-ci
maddasindo asagidaki sokildo tosbit edilmisdir: “Ru-
siya Federasiyas1 Konstitusiyasia va insan hiiquqlari
haqqinda beynolxalq aktlara miivafiq olaraq Rusiya
Federasiyasinin hor bir votondasi Rusiya Federasi-
yas1 hiidudlarinda horoket azadligi, olma vo yasayis
yerini segmo hiiququna malikdir. Rusiya Federasi-
yast votondaglarinin Rusiya Federasiyasi hiiquqlarin-
da hoarokot azadligi, olma vo yasayis yerini se¢mo
hiiquglarinin  mohdudlasdirilmasina yalniz ganun
asasinda yol verilir. Rusiya Federasiyas1 vatondasi ol-
mayan vo onun arazisindo qanuni sokilds olan soxslor
Rusiya Federasiyasi hiidudlarinda Rusiya Federasiyasi
Konstitusiyasi vo ganunlarina, Rusiya Federasiyasinin
beynolxalq miigavilolorine miivafiq olaraq horokot aza-
dlig1, olma vo yasayis yerini se¢gma hiiquqglarina malik-
dirlor”. Azarbaycan Respublikasinin harokot azadligi
hiiququ iki ganunvericilik aktinda tosbit edilmisdir:
Yasayis yeri vo oldugu yer iizra geydiyyat haqqinda”
AR Qanunu va 14 iyun 1994-cii il tarixli “Olkadan get-
mok, Olkoyo golmok vo pasportlar hagqinda” AR Qa-
nunu. Yuxarida xatirladilan RF ganunlarindaki analoji
miiddoalar bu qanunlarda da nozordos tutulur.
“Olkadan getmok, 61koya galmok va pasportlar haqqin-
da” AR Qanununda nozords tutulur ki, Azorbaycan Re-
spublikasinin har bir votondasi qanunla nozardos tutul-
mus qaydada xiisusi ayrilmis nazarat mantogalorindon
kecib sorbast surotdas Olkodon getmok vo Olkoyo
golmok hiiququna malikdir. Votondas Olkadon get-
mok vo 0Olkoyo golmok hiiququndan mohrum edilo
bilmoz; Azorbaycan Respublikast  votondaslarinin
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Olkodon getmasi onun ii¢ilin, onun ailosi vo yaxin qo-
humlari tiglin Azarbaycan Respublikasinin ganunveri-
ciliyi vo beynolxalq 6hdagiliklori ils tominat verilmis
hiiquglarinin hansisa mohdudiyyatina sobab olmur.
Belaliklo, biitiin deyilonlor asasinda omin ola bilorik
ki, horokot azadlig1 sahosindo asas standartlar1 tosbit
edon beynolxalq hiiquq normalart milli ganunvericilik
ticlin prioritet hesab olunur (o ciimlodon Azarbaycan
Respublikasi vo Rusiya Federasiyasi qanunvericiliklori
ticlin) vo onlarda tam doyarli va hartorofli realizosini
tapir. Qeyd etmok mogsadomiivafiqdir ki, analoji situ-
asiya tokco bizim o6lkolor {igiin deyil, hom da postsovet
mokaninin digar 6lkslorinin qanunvericiliklori, o clim-
lodon Ukrayna qanunvericiliyi li¢lin da xarakterikdir.
Sovet dovriindo mithiim doracodo mohdudlasdirilan
horakot azadligi hiiququ postsovet 6lkslorinde Kon-
stitusiya soviyyosindo tosbit edilmsdir, bu hiiququn
realizosi qaydas1 is9 ayri-ayr1 qanunlarla tonzimlonir.
Mosalon, Ukrayna milli hiiquq sisteminds harokot aza-
dlig1 institutunun normativ asas1 Ukrayna Konstitusi-
yasinin miiddoalar1 hesab olunur. Bu Konstitusiyanin
33-cii maddesi Ukrayna orazisindo qanuni osaslar-
la olan her kos ti¢iin harokot azadlig1 vo yasayis yeri
se¢ma hiiquqglarina tominat verir.

Hazirda homin 6lkslorin ganunvericiliklorinds yasayis
yeri vo ya olma yeri lizra qeydiyyat institutu nozordo
tutulmusdur. Rusiyada qeydiyyat mosalolori “Rusi-
ya Federasiyasinin hiidudlarinda Rusiya Federasiyasi
votondaslarinin horokot azadligi, olma va yasayis yeri-
ni segma hiiquglart haqqinda” Rusiya Federasiyasinin
25 iyun 1993-cii il tarixli, 5242-1 nomroli Qanunu
ilo, Azorbaycan Respublikasinda iso “Yasayis yeri vo
oldugu yer iizro geydiyyat haqqinda” AR Qanunu ilo
tonzimlonir. Ukraynada iso “Ukraynada horokot aza-
dlig1 vo yasayis yerini sorbast segmo haqqinda” 11
dekabr 2003-cii il tarixli, 1382-1V nomrali Ukrayna
Qanunu qilivvadadir. Gorlindiiyii kimi, horokot azadlig1
haqqinda Ukrayna ganunu Rusiya ganununa nisbaton
10 il gec qgobul edilmisdir. Rusiyada artiq 1993-cii
ildon etibaron pasportda qeyd geydiyyatla ovoz edilm-
isdir. Ukraynada iso gdstorilon ganun qiivvoys minona
godor pasportda geyd institutu qiivveds olmaqda da-
vam etmisdir ki, bunu da “Ukraynada harokot azadlig1
vo yasayls yerini sorbast segcmo haqqinda” Ukrayna
Qanununun 16-c1 maddasi tosdiq edir. Bu maddads
gostarilmisdir ki, “Bu Qanun qiivvoys mindiyi giindo
yasayis yeri pasport geydi ilo tosdiq edilmis, yaxud
miivafiq olaraq geydiyyata alinmis soxslor qeydiyyata
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alimmis hesab olunurlar”.

Azorbaycan vo Rusiya qanunvericiliklori {izro votan-
dasin olma vo ya yasayis yeri lizro qeydiyyati1 - bu,
votondasin olma, yaxud yasayis yeri lizro qeydiyyat
ucotuna durmasidir, yoni miioyysn edilmis qaydada
qeydiyyat ugotu organi torafindon votondasin olma
Vo ya yasayis yeri haqqinda vo homin yerdo onun ol-
masli, yaxud yasamasi haqqinda molumatlarin geydo
alimmasidir . Ukrayna qanunvericiliyino goro qey-
diyyat - bu, soxsin tinvani1 gostorilmoklo, yasayis yeri
vo ya olma yeri haqqinda informasiyanin Vahid Dovlot
Demografik reyestrina daxil edilmisdir. Unvan dedik-
do, vatondasla rosmi yazigmanin aparildigi vo ya rosmi
korrespondensiyanin toqdim edildiyi yer basa diisiiliir
(“Ukraynada harokot azadlig1 vo yasayis yerini sorbost
se¢cmd haqqinda” Ukrayna Qanununun 3-cii madds-
si bu Qanunun terminlorini miioyyon edir. Qanun 20
noyabr 2012-ci il tarixli, 5492-VI némrali redaksiyada
istifado edilmisdir).

Gortindiiyt kimi, Rusiya gqanunvericiliyi qeydiyyatin
hans1 moqsadle aparilmasi sualindan yan kecir. Ukray-
na qanunvericiliyi belo magsadi nazards tutur ki, bu
da rosmi yazisma, yaxud rosmi korrespondensiyanin
togdim edilmasi iiclin invanin mdvcud olmasidir.
Ukrayna ganunvericiliyinin belo moévqeyi aglabatan
gOriiniir. Ogor, mosalon, geydiyyat yeri lizro votondasa
mohkomo bildirisi gondorilirss, o, votandasin qey-
diyyat yeri iizra olmamasina istinad eds bilmoz.

Diizdiir, “Rusiya Federasiyasi hiidudlarinda Rusiya
Federasiyas1 votondaslarinin horokot azadligi, olma vo
yasay1s yerini se¢gma hiiquqglar1 hagqinda” Rusiya Fed-
erasiyast Qanununun 3-cli maddosindo Rusiya Feder-
asiyasi votondaslarinin geydiyyat ucotunun moqso-
di gostorilmigdir, lakin, o, on {imumi sokildo Rusiya
Federasiyas1 votondaglar1 torofindon 6zlorinin hiiquq
vo azadliglariin realizosi, elaco do digor votondaslar,
dovlat vo comiyyat qarsisinda vozifalorini icra etmok
tiglin zoruri sartlorin tomini kimi xiilass edilmisdir.
Hor iki torofdon kegirilon ganunun miivafiq maddolar-
inds olma vo yasayis yerlorinin anlayislari izah edilir.
Ukrayna ganunvericiliyinds bu anlayislar hadsiz qisa
mioyyon edilir vo bir-birindon yalniz miiddatlorilo
forqlondirilirlor. Belo ki, olma yeri dedikdo, elo bir
inzibati-arazi vahidi basa disiiliir ki, soxs orada an azi
ildo alt1 ay yasamis olsun, yasayis yeri dedikdo iso sox-
sin ildo alt1 aydan yuxar1 yasadig1 inzibatiorazi vahidi
basa dusuliir.

Rusiya ganunvericiliyindo bu anlayislar daha genis
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miioyyan edilir ki, bu da daha osasl1 goriiniir. Olma yeri
dedikds, Rusiya Federasiyasi votondasinin miivoqqati
yasadig1, yasayis yeri hesab olunmayan yasayis saho-
si, mehmanxana, sanatoriya, istirahot evi, pansionat,
kemping, turist bazasi, tibbi toskilat vo ya digor ox-
sar qurum, azadliglar morhumetma vo ya moacburi
islor cozasini icra edon coza-icra sistemi qurumu basa
disiiliir.

AR vo RF qganunlarina asason, yasayis yeri dedikdo,
yasaayis evi, monzil, otaq, xiisusilosmis monzil fond-
unun yasayis yeri (xidmoti yasayis yeri, yataqxanada
yasayis yeri, ohaliya sosial xidmat sistemi evlorindo
yasayis yeri va digorlori), yaxud votondasin daimi vo
ya osason miilkiyyotci gismindo, kiraya (subkiraya)
miqavilosi lizro, xiisusilogmis yasayis evinin kirayo
miiqavilesi lizro yasadigi digor yasayis sahasi, yax-
ud ganunvericilikdo nazords tutulmus digor osaslarla
$oxsin yasayis yeri lizro geydiyyata alindigi yasayis
saholori basa diisiiliir.

Bundan basqa, Rusiya Federasiyas1 ganunvericiliyi
iizro kogoari vo (va ya) yarimkogori hoyat torzi kegiran,
daimi yeri vo ya asason yasadig1 yeri olmayan, Rusi-
ya Federasiyasinin azsayli aborigen xalqina aid edilon
votondaslarinin  yasayis yeri kimi “Rusiya Federasi-
yast hiidudlarinda Rusiya Federasiyasi votondaslarinin
horokot azadligi, olma vo yasayis yerini se¢gmo
hiiquglar1 haqqinda” Rusiya Federasiyasi Qanununa
mivafiq olarag, bu votondaslarin kd¢ marsrutlarinin
kecdiyi sorhodlordoki bolodiyys rayonunda olan
gosobalorindon biri tanina bilor.

Hor iki nozordas kegirilon qanunda vatondasin olma
Vo ya yasayls yeri Uizro qeydiyyata alinma vozifasi
miloyyon olunmusdur. “Ukraynada horokot azadligi
vo yasayls yerini sorboast se¢gma haqqinda” Ukrayna
Qanununun 6-c1 maddosindo miioyyan edilmisdir ki,
Ukrayna vatondasi, eloco do acnabi vo ya Ukraynada
qanuni osaslarla olan votondasligi olmayan soxs yeni
yasayls yerino golmosindon kecon on giin orzindo
qeydiyyata alinmaga borcludur. “Rusiya Federasiyasi
hiidudlarinda Rusiya Federasiyasi votondaslarinin
horokot azadligi, olma vo yasayls yerini se¢mo
hiiquglar1 haqqinda” Rusiya Federasiyasi Qanununda
votondasin yasayis yeri iizo qeydiyyata alinmaga bor-
clu oldugu miiddoat gostorilmisdir. O, “Rusiya Federa-
siyast hiidudlarinda olma va yasayis yeri {izro Rusiya
Federasiyas1 vatondaslarinin geydiyyat1 vo qeydiyyat
ucotundan ¢ixanlmasi Qaydalari”nda miioyyon edilm-
isdir. Qeydiyyata mosul olan vazifali soxslorin siyahisi
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Rusiya Federasiyas1 Hokiimotinin 17 iyul 1995-ci il
tarixli, 713 nomrali gorar ilo tosdiq edilmisdir. Yeni
yasayis yeri lizro votondasin qeydiyyata alinmaga bor-
clu oldugu miiddoat 7 giin miioyyon edilmisdir (Qayda-
larin 16-c1 bondi).

“Rusiya Federasiyasi hiidudlarinda Rusiya Federasi-
yas1 vatondaslarinin horokot azadligi, olma vo yasayis
yerini segmo hiiquglart haqqinda” Rusiya Federasi-
yast Qanununda vo “Yasaayis yeri vo oldugu yer tizro
qeydiyyat haqqinda” Azorbaycan Respublikasi Qa-
nununda, elaca do “Olkodon getmak, dlkayo golmok
vo pasportlar haqqinda” Azaobaycan Respublikasinin
Qanununda votondaglarin 6lko orazilorindo horokot
azadlig1, olma vo yasayis yerini segmo hiiquqlarinin
modudlasdirilmas: osaslart sadalanmigdir. Onlarda
miayyan edilir ki, bu hiiquq qanunlara miivafiq olaraq
mohdudlasdirila biler: sarhad zolaginda, qapali horbi
soharciklordos, qapali inzibati-orazi qurumlarinda, eko-
loji folakat zonalarinda, infeksion va kiitlovi infeksion
xostoliklorin yayilmas: vo insanlarin zoharlonmasi
halinda ohalinin yasamasi vo tosoriifat foaliyyotinin
xiisusi sarait vo rejimlarinin totbiq olundugu ayri-ayri
orazilords vo yasayis montogolorindo; fovgolads vo ya
horbi vaziyyat totbiq edilon orazilorda.

“Ukraynada harokot azadlig1 vo yasayis yerini sorbast
segmok haqqinda” Ukrayna Qanununda horokot aza-
dligimin (madds 12) vo yasayis yerini sorbast segmonin
(madds 13) mohdudlasdirilmasi nazards tutulmusdur,
hom do bu mohdudiyystlor ayri-ayri yerlora vo ayri-
ayrt  soxsloro miinasibatlo farqlonmisdir. ilk bax-
1sda, Ukrayna gqanunvericiliyi iizro horokot azadligi
vo yasaayis yerini secmonin mohdudiyyatfori kifayot
qadar ¢ox nozords tutulmusdur. Lakin bu iki maddonin
tohlili giiman etmays asas verir ki, belo mahdudiyyatlor
Rusiya ganunvericiliyindo do vardir, lakin onlar “Ru-
siya Federasiyasli hiidudlarinda Rusiya Federasiyasi
votondaslarinin horokot azadligi, olma va yasayis yeri-
ni secmo hiiquqglar1 haqqinda” Rusiya Federasiyasi Qa-
nununda deyil, digor ganunlarda nazards tutulmusdur.
Belo ki, mosoalon, “Ukraynada horokot azadilgi vo
yasayls yerini sorbast segmo haqqinda” Ukrayna Qa-
nununun 12-ci maddosinds miioyyon edilmisdir ki,
harokot azadlig1 barasindo cinayot-prosessual ganun-
vericiliyino miivafiq olaraq mohdudlasdirilma, yaxud
azadligdan mohrumetms ilo bagli olan macburiyyat
todbirlari totbiq edilon soxslora miinasibatdo moahdud-
lagdirilir. Rusiya ganunvericiliyindo analoji mohdudi-
yyatlar cinayat-prosessual qanunvericiliyinds vo “Ru-
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siya Federasiyast hiidudlarinda Rusiya Federasiyasi
votondaslarinin horaokot azadligi, olma vo yasayis yeri-
ni segma hiiquqlart haqqinda” Rusiya Federasiyasi Qa-
nununda miioyyon edilmisdir vo bir-birini tokrarlamir .
Biitovlikdo notico ¢ixarmaq olar ki, hom Rusiyada,
hom do Ukraynada harakat azadlig1 hiiququ va olma va
yasayls yerini se¢ma vo yasaayis yeri lizro geydiyyat
institutu ilo six baglidir. Bu institut sovet dovriindo
movcud olan pasport geydi institutunun bir godor mod-
ernlogsmis (miiasirlogsmis) variantini ifado edir. Horokot
azadlig1 haqqinda Rusiya vo Ukraynanin osas qanun-
lar1 gostarilon 6lkolorin hiidudlarinda bir ¢ox cohot-
don 6z aralarinda oxsardirlar vo yalniz, bir torofdon,
Rusiya ganunvericiliyinds olma yeri vo yasayis yeri
anlayislarinin daha otrafli izah edilmosi vo digor toraf-
don, Ukrayna qanunvericiliyinde harokot azadligt vo
yasayls yerini sarbast se¢gmoyo dair mohdudiyyatlorin
daha otrafli tosvir edilmasi ilo forglonirlor . Bundan
basqa, Ukrayna qanunvericiliyindo olma vo yasayis
yeri Uizro qeydiyyatin mogsodi daha doqiq miiyyon
edilmigdir.

Belaliklos, aparilan miiqayisali tohlil miixtalif 6lkolorin
qanunvericilik normalarinin (verilmis halda Rusiya
Federasiyas1 vo Ukrayna Respublikasi) horokot aza-
dligr hiiququna dair hissodo mozmun yaxinhigi qeyd
etmoyo imkan verir. Tobiidir ki, belo yaxmlhigi sovet
sosialist hliququnun tosviri ilo izah etmok olmaz.
Diizdiir, ke¢mis Sovet Ittifagnin respublikalarmnin
milli hiiquq sistemlori sovet qanunvericiliyindo inkisaf
etmis horokot azadilgr institutu olmamas1 sababindon
genetik olaraq yarandigindan bu fakt da istisna edildo
bilmaz.

Fikrimizco, homg¢inin, Rusiya vo Ukrayna ganun-
vericiliklorinin qarsiliqr tosiri ilo do bu fakti izah et-
mok olmaz, halbuki postsovet hiiquqi mokaninda
belo qarsiligh tosvirlor homginin nadir hesab olun-
mur. Nimunos kimi RF MM-ni demak olar ki, horfon
mozmununu tokrar edon Belarus Respublikast MM-
ni gostormak olar. Belo ki, o climlodon, BR MM-ni
17-ci maddasindo nazords tutulan fiziki soxsin miilki
hiiquq qgabiliyyatinin mozmununu togkil edon solahi-
yyatlor sirasina miistoqil olaraq yasayis yerini segmok
hiiququ daxildir, hom do hiiquqlarin analoji siyahisi
praktiki olaraq eyni ardicilligla RF MM-nin 18-ci
maddasinda vardir. Homginin geyd edok ki, BR Kon-
stitusiyast da (Belarus dovlotinin formalarinin vo ilk
novbada, siyasi rejimin xiisusiyyatlori sortlonan biitiin
spesifikliyi ilo) 30-cu maddasinds tasbit edilon horokat
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azadlig1 vo yasayis yerini se¢gmo hiiququ da daxil ol-
magqla RF Konstitusiyasinda olan insan hiiquq vo aza-
dliglarmin eyni dostini 6zlindo birlosdirir. Gostorilon
meylllor biitovliiklo 08.12.1999-cu ilds ittifaq dovle-
tinin yaradilmasi haqqinda Rusiya Federasiyas: vo
Belarus Respublikasi arasindaki miigavilonin 20-ci
maddoasindo nozards tutulan Rusiya vo Belarus qanun-
vericiliklorinin unifikasiyasi ilo miioyyon edilir.

Eyni zamanda, artiq deyildiyi kimi, nozardon kegirilon
halda sohbot Rusiya Federasiyasi ganunvericiliyinin
Ukrayna milli qanunvericiliyine birbasa tosiri haqqin-
da sohbat geds bilmoaz. Ciinki bu dlkslarin sosial-siyasi
soraitlori, eloco do hiiquq sistemlorinin xiisusiyyatlori
kifayot qodor miithiim doracads forglonir (eloco do
miintozom olaraq onlarin arasindaki miinasibatlordo
yaranan gorginlik). Bundan ¢ixis etmoklo montiqi
olaraq belo bir natico ortaya ¢ixir ki, Rusiya vo Ukray-
na qanunvericiliklorinin hiiquqi tonzimlonmasindoki
yuxarida geyd edilon yaxinliqg mohz beynolxalq hiiquq
normalarinin va ilk névbads, homin normalarda tos-
bit edilon beynolxalg-hiiquqi standartlarin tosiri ilo
sortlonir.

Bu notico bizo daha diizglin goriiniir, ¢iinki Ukray-
na Konstitusiyasinin 9-cu maddasi, RF Konstitusi-
yasmin 15-ci maddesindo oldugu kimi, beynslxalq
hiiquq normalarini, beynoalxalq hiiququn milli hiiquq
normalart iizorindo istiinlilyii prinsipindon ¢ixis et-
mokls, milli qanunvericiliyin ayrilmaz hissosi tok
taniyir “Miivafiq olaraq, belo bir natico ¢ixara bilorik
ki, istonilon milli hiiquq sistemi ii¢iin (o ctimlodan do
Rusiya Federasiyasi hiiquq sistemi {i¢iin) onun miia-
sir inkisaf morhalasinde mohz beynalxalg-hiiquqi
normalar horokot azadlig1 hiiquqi institutunda elo bir
tomol yaradir ki, orada miixtalif saho monsubiyyatli
biitiin digor hiiquq normalar1 dayanirlar. ©lavo olaraq,
beynolxalg-hiiquqi normalarin onlarin hiiquqi qtiv-
vasina gora prioritetliyini nozors almaqla, deys bilorik
ki, milli ganunvericilik normalar1 bu sahado mdvcud
olan osas beynolxalg-hiiquqi standartlara zidd ol-
mamalidir. Biitiin bunlar, goriindiiyti kimi, miixtalif
Olkolorin milli ganunvericiliklorinin horokot azadligi
hiiququna dair hissodo unifikasiyalasmasina vo miix-
tolif hiiquq sisternloring, o ciimlodon, siibhasiz, Azor-
baycan vo Rusiya hiiquq sistemlorine sdykonon vahid
prinsiplarin formalagsmasina komaoklik gostarir.
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HUQUQ NORMALARININ T3FSIRIND3 M3HK3M3 TACRUB3SI
V3 HUQuAI T3FSIRIN UMUMQ3BULEDILMIS

USULLARININ PROBLEMATIKASI

XULASO:

[stor miiasir dovr, istorsa doa, ovvolki dovrlorin on
boyiik hiiquqgi problemlorindon biri do hiiquqi tofsir
problemidir. Hiiquqi tofsir dedikdo, tokco miioyyon
bir normanin izah edilmasine yonolon idraki proses
deyil, hamg¢inin o idraki prosesin montiqi yekunu basa
disiiliir. Hiiquqi tofsir mosalosinin aktualligi bir nega
obyektiv sobablo baglidir: Bels ki, bir soz, ifads, yaxud
climlo ayri-ayr1 hiiqugsiinaslar toraofindon miixtslif ciir
interpretasiya olundugu {igiin miixtolif ictimai-iqtisadi
formasiyalarin bir-birini avez etmasinin mantiqi natica-
si olaraq s0z va ifadoslorin monasinin “ikilogsmasi” va s.
amillor hiiquqi tofsiri miiasir hiiquq elminin asas prob-
lemlorindon biri kimi sociyyolondirir. Tofsir termini
semantik baximdan ¢oxsaxalidir. Tofsir dedikdo, tobii
vo ictimai hadisalorin izah edilmasine yonalmis idraki
proses basa diisiilir. Hiiquqi tofsir imumi tofsirin bir
noviidiir. O halda timumi olaraq tofsirin no oldugunu
tosbit etmoklo iso baslamagin ohomiyyati vardir.1
Genis monada hiiquqi tofsir “anlama” monasina golir.
Bu monada hiiquqi tofsir normada istifado edilon bir
ifadonin basa disiilmesidir. Dar monada hiiquqi tofsir
dedikds iso miioyyon bir normada istifado olunan vo
manasi lizorinds siibhs yaranan bir ifadonin anlaminin
miioyyan edilmosidir.2 Hiiquqi tofsir hermenevtik bir
zaman Olclimiidiir. Belo oldugda, bozon hiiquq her-
menevtikliyindon (legal hermentics) s6z agilir. Hiiquq
hermenevtikliyi hermenevtikliyin imumi nazoriyyasi-
nin hiiquqi motnlarin tofsirine totbigindon ibraratdir.
Tofsirin magsadi normanin monasini yalniz izah etmok
deyil, onun monasini daha asan miihakimolorin dilino
torclimo etmok, hiiquq normasinin mozmununu tofsir
edilon hiiquq normasimin totbiqinin asanlagdirilmasi
ticlin tofsilati ilo gostormokdon ibaratdir.
Qanungulugun vahidliyinin tomin edilmasindo, biitiin
0lko orazisindos hiiququn diizgilin sokilds unifikasiya vo
totbiq edilmosindo hiiquqi tofsirin rolu boylikdiir. ©On
ugurlu hiiquqi tofsir ganunvericinin iradosini dolgun
izah edon tofsirdir. Basqa s6zlo desok, qanunvericinin
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iradosi hiiquqi tofsirin tomal dasidir. Lakin normant
totbiq edon organ qanunvericidon istifado etdiyi s6zlin
hans1 monaya goldiyini sorusmaq imkanina malik dey-
ildir.[3]

HUQUQ NORMASININ TOFSIRINDO MOH-
KOMO ORQANLARININ ROLU

Tofsir aktlarinin bir ndviinii mohkoma organlarinin

tofsir aktlar1 olan mohkomo tofsiri (Interpretation
judiciare) toskil edir. Mohkomo tofsiri mohkomao
tocriibasindo boyiik ohomiyyoto malikdir. Bu aktlar
miixtolif osaslara gora qruplasdirilir:

a) Hiiquqi nizamasalma predmetino goro - cinayot
hiiququ, amak hiiququ vao s.

b) Hiiquq normalarinin struktur elementina gors - hi-
poteza,dispozisiya,sanksiya

c) Formasma goro - Azorbaycan Respublikast Ali
Mohkomasinin Plenumunun, Ali Mohkomonin Royasot
Heyatinin, miixtolif mohkomo kollegiyalarinin qorar-
lar1, mohkomo hokm, gorar vo gatnamslori, mohkomo
tocriibosinin imumilosdirilmasi va s.

d) Hiiquqi qilivvesino gora - mocburi, yaxud tovsiya
xarakterli

e) Tosir dairasino géra - mohkomolors aid olan va lokal
xarakter dastyan;

Mohkoma sorhi qanunun konkret hadisolora totbiq
olunmasi ii¢lin aparilan sorhdir. Qanunun konkret
hadisoloro totbiq olunmasi li¢lin sorh edilmasi qagil-
mazdir. Bu soboblo sorh mohkoma organlariin faali-
yyatinin ayrilmaz torkib hissosidir. Hakimlor ganunun
qgeyri-miioyyon oldugunu iddia edorok, garsilarin-
daki iso baxmaqdan imtina eds bilmozlor, cinayast
islorinda iso borast qorar1 vera bilmozlor. Baxilan igdo
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konkret oamolin, cinayst qanununun dispozisyasinda
gostorilon omolo aid olub-olmadigi hakim torafind-
on doqiqlosdirmalidir, bundan sonra miittohimin
barasting, ya da togsirli olduguna gorar vermalidir. Qa-
nunun har halda bir moanasi1 var. Hakim normani sarh
edorok bu monani miioyyonlosdirmalidir. Bu metodu
qanunda bosluq oldugda bels hakim totbiq edir; qganun-
da boslugun oldugunu miisyyonlosdirmok ti¢iin hakim
ovvalca totbiq edilma ehtimali olan normani sorh et-
moali vo bela bir gonaato galmalidir ki, miivafiq norma
qarsisinda olan hiiquqi faktlara totbiq oluna bilmoz.
Mohkama sorhi ilo slagadar bazi xiisuslart qeyd etmok
mogsodomiivafiqdir. Mahkoma sorhinin baglayiciligi
bu sorhi edon mohkomonin 6niindoki konkret hadisa
ilo mohduddur. Lakin, bu deyilonlor asagi instansiya
mohkomaloring aiddir. Yuxari instansiya mahkomalori-
nin apardigi sorhlor daha mocburi qiivvoys malikdir.
Mosolon, 6lko daxilindo istehlak miqgdar1 godor (bes
qrama qoador) marixuana gozdirmok cinayat moasuli-
yyatina sabab olmur. Amma xaricdon 6lkaya bir qram
marixuana gotiron $oxsin cinayot mosuliyyoti yaranir.
Ali Mohkoma Plenum qarari ilo miioyyon edib ki, bir
qram marixuanant 6lkoayo gizli gotiron soxsin cinayat
masuliyyati yaranir, lakin narkotik mallar1 dagimasina
gora deyil, narkotik mallarin gagagmalgiligina goros ci-
nayat mosuliyyati yaranir. Ali Mohkomanin normanin
sorhi ilo gorarlari, plenum gorar1 olmasa bels, tamamilo
identik olan hadisalords asag1 instansiya mohkomalori-
ni baglamalidir (macburi qiivvoys malikdir). Habelo
Konstitusiya Mohkomasi baximindan vaziyyat forqli
ola bilor. Azorbaycan Respublikasi Konstitusiyasinin
130-cu maddasinin 4-cii bondina goro, “Azarbaycan
Respublikast Konstitusiya Mohkomosi Azaorbaycan
Respublikasi Prezidentinin, Milli Maclisinin, Nazirlor
Kabinetinin, Ali Mohkomaonin, Azaorbaycan Respub-
likas1 Prokurorlugunun, Nax¢ivan MR Ali Maclisi-
nin sorgusu osasinda Konstitusiya vo qanunlar1 sorh
edir.”. Bu ciir sorh iso konkret hadisslora bagl deyildir,
geriya qiivvosi vardir vo 6lka orazisindo har kos {igiin
macburidir. Horgond, Konstitusiya Mahkomaosi gorar-
larinda “qgorar elan olundugu giindon qiivvoys minir.”
ifadoloring rast golinir, bu ifado hiiquqi miioyyonlik
prinsipini tomin etmoyo, normanin geriyo totbiq et-
momo maqgsadini gilidiir. Lakin, bu ifade biitiin had-
isalordo irsliya dogru totbiq olunacaq monasina golmir,
dorhal totbiq etmo kimi anlasilmalidir. Xiisusilo, bax-
1lmaqda olan igloro Konstitusiya Mohkomasinin gorar1
sorh totbiq edilmoss, Konstitusiya Mohkomosinae
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konkret igdo totbiq olunan ganun normasinin sorhi ilo
bagli miiraciot etmoniz heg¢ bir monasi qalmaz. Mah-
komo sorhi prinsip olaraq sorbostdir. Hakim qarsisin-
daki1 isdo miiayyan bir qanunu sorh edorkon bu gqanunla
bagli basqa mohkomalarin (eyni doracali mohkomaloar)
tofsirini mocburi saymir. Mohkoma sorhinds eyni bir
hakim bagqa hadisado ganunu basqa ciir tofsir edo bilar.
Bunula belo, mohkoma sorhinin sorbast olmasi o
demok deyildir ki, hakimlor asassiz olaraq, istodiklori
kimi gqanunu tofsir edo bilarlor. Ciinki, apelyasiya in-
stansiyasina sikayat zamani hakimin etdiyi tofsir yox-
lanilmaga moruz qalir. Beloliklo, hakimlor etdiklori
tofsirlori montiqi vo elmi osaslara sdykomok mocburi-
yyotindadirler. Habelo, yuxar1 instansiya mohkomalori-
nin tofsiri do miioyyon metod vo montiq qaydalarina
osaslanmalidir. Iyearxik qurulus tofsirde 6zbasmaliga
dolalot etmir.

Qeyd etmok lazimdir ki, mohkomo tofsir aktlarinin
tosnifatinin  verilmosi, onlarin  subyektlorindon
toromadir. Qorarlarin, hokmlorin, gotnamolorin hansi
mohkoma torofindon verilmosi tofsir aktlarinin hiiquqi
tobiating va qiivvasing tasir gostarir. Mohkomao faali-
yyati zamani qobul edilon aktlar — kazual xarakterli
tofsir aktlari iki osas formada olur:

a) Konkret isloro mahiyyati {izro baxilanda c¢ix-
arilan mohkomo gorarlari, hokmlorini vo gotnamolori
soklindo;

b) Ikinci instansiya mohkomolorinin (mohkomsa kol-
legiyalarinin, Mohkoma Royasot Heyoatinin, Plenumun
qorarlar1) nozarat qaydasinda baxib, birinci instansiya
mohkomolorinin qobul etdiklori gorarlarin qanuni vo
osasli olmasina dair qabul etdiklori gorarlar.

Birinci halda, birinci instansiya mohkomasi ilo ma-
hiyyati iizro baxir. Ikinci halda, yuxar1 mohkomo iso
kassasiya vo ya nozarat gaydasinda baxir, asagt moh-
komonin iso dair gobul etdiyi aktin ganuniliyini vo
osasliligini tosdiq edir, yaxud da is {izro qorari ya tama-
milo, ya da gismon logv edir, onlara isi diizgiin holl
etmak ti¢ilin tovsiyalor verir.

Hiiquq odobiyyatinda yuxart mohkomolorin tovsi-
yo xarakterli gostoriglorinin mocburi xarakteri barodo
mosolo miibahisalidir. Bu gdstorislor bozon qey-
ri-hiiquqi sayilmisdir.[4]

Digor miiolliflorin fikrino goro, ikinci instansiya
mohkomoalorinin konkret is iicin verdiklori hiiquq
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normasinin tofsiri asagr mohkomsalor {iglin macburi
ohomiyyot dasimalidir. Bu gayda mohkomo organ-
larinin iyearxik qurulusuna osaslanir. Bir qrup alim-
lorin fikrinca iso yuxari mohkomalarin tofsir formasin-
daki gostorislori hans1 mohkomoyo aiddirse, homin
mohkomo ii¢iin macburidir. Ikincilor bunu onunla
osaslandirir ki, bu rosmi tofsirin hiiquqi tobiatin-
don irali golir. Odabiyyatda belo bir fikir do vardir
ki, mohkomolor iiclin ancaq Ali Mohkomonin moh-
komo tocriibasinin iimumilosdirilmasi haqqinda roh-
bor gostorislori mocburi xarakter dasimalidir. Belo
goOstoriglorin mocburi xarakterli olmasi hakimlorin
miistoqilliyi vo ancaq qanuna tabe olmasi prinsipi-
ni pozmur, bu, isin tam hall edilmasi deyildir. Konk-
ret is liglin formal mocburi qiivvoys malikdir. Hiiquq
normasinin taofsiri hiiququnun manbayi kimi ¢ixis edo
bilmoz. Lakin, hiiquqi tofsirin hiiquq totbigetmonin
nisbi monbayi kimi realizo oluna bilar. Hiiquqi tofsirin
macburiliyi dedikds tofsir olunan ganunun mozmunun-
dan irali golon diizgiin olan biitiin tofsirlorin macburi
xarakter dasimasi nozords tutulur. Tofsirin toloblorinin
diizglin yerino yetirilmosi qanunun 6ziiniin diizgiin
yerino yetirilmosi demokdir. Buna uygun olaraq
gostormak lazimdir ki, anqlo-sakson hiiquq sisteminda
kazual tofsir bir konkret is tiglin nozords tutulsa da,
onu analoji islora totbiq etmok olar. Hiiquq norma-
larinin tofsirinin presedentliyindon danigsmaq gqanuna
uygundur. Presedent dedikdos, analoji masalolorin holli
iiclin olan miioyyon konkret bir is {igiin verilmis moh-
koma vo ya inzibati gorarlar nozords tutulur. Hiiquq
ensiklopedik ligotdo presedent (praccedens - ovvol-
ki, qabaqgcadan golon) analoji islorin hallindo niimuna
olaraq qiymatlondirilon konkret hallar tigiin davranis
gaydas1 kimi miioyyon edilir. Mohkomo preseden-
ti onu veran mohkomoalorin 6zlori vo asag1 instansiya
mohkomolori liglin mocburi xarakter dastyan konkret is
iizra qoraridir. Hagli olaraq, R.David geyd edir ki, ingi-
lis hiiqugstinaslar1 6z hiiquqglarin1 mohkoma tacriibasi
hiiququ kimi qiymotlondirirlor.[5] Qeyd etmok lazim-
dir ki, bels halda formal olaraq tofsirin bir konkret is
ticlin nozords tutulmasina baxmayaraq, normani totbiq
edon orqanlarin iyearxik qurulusuna uygun olaraq,
asagl orqan homiso ganunu anlamaqda vo totbiq et-
mokds yuxari orqant niimuna gotiirmays ¢alisir. Yux-
ar1 instansiya mohkomasinin hiiquq normasinin tofsiri
haqqinda ¢ixardig1 gorar bir ndv etalon qismindo ¢ix-
15 edir. Belo bir tocriibonin mdveud oldugu voziyyot-
do istor-istomoz interpretasion voziyyot yaranir, yoni
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tofsir qeyri-formal xarakter dasiyir. Beloliklo, yuxari
instansiya mohkomasinin konkret islor iigiin nozords
tutulan tofsiri formal cohatdon mocburi xarakterli ol-
masa da, faktiki olaraq iimummaocburi xarakter dasiyir.
Bu halin iimumi mocburi qiivvaye malik olmasi1 timu-
mi macburi ganunlardan diizgiin natico ¢ixarmaqdan,
yuxar1 instansiya orqanlarinin niifuzundan irali golir.
Mohkama tacriibasinin osas xiilasalori bunlardir:

1) Belo tofsir aktlari idaradaxili xarakter dasiyir vo on-
lar asag1 mohkomolors aiddir.

2) Onlarm tosir dairesi mohkomonin salahiyyatlori
¢argivasinds moahdudlasdirilir;

3) Mohkomo tocriibosinin xiilasalori idaragilik xarakteri
dasiyir, mohkomolor arasinda subordinasiya (hakimi-
yyat-tabegilik) miinasibotlorinds 6z oksini tapr.

Mohkomo tocriibosinin xiilasolori tabegilikdo olan
mohkomolorin foaliyyotindo eyni qaydada rohbor-
lik etmok vasitosi kimi ¢ixis edir. Belo xiilasolorin
haqiqiliyine diizgiin nozarat edilmasi mogsadi ils onlar
yuxart mohkomolora gondarilir. Asagi mohkomalarin
gostorilon xiilasalori rohbor tutaraq iso baxdiglar
zaman, homin xiilasalors istinad edorak isi hall etmak
hiiquqglar1 yoxdur. Bunu bels izah etmok olar ki, moh-
komo tocriibolori xiilasolori hiiququn monboyi dey-
ildir. Gostorilon olamatlori gors, demok olar ki, yuxari
mohkomao organlar torafindon xiilasolor tabelikdo olan
mohkomolorin foaliyyotindo ancaq rohbor baglangic-
dir. Oz hiiquqi qiivvesine gora, shomiyyatine goro on-
lar kazual tofsir ilo Ali Mohkomonin gorarlari arasinda
araliq movqge tutur. Ali Mohkomonin mohkomolorin
tocriibasinin imumilosdirilmasina dair rohbar miid-
doalar1 tobisting vo hiiquqi qiivvesine gora mislliflor
arasinda fikir ayriligina sobob olur. Oksor miislliflor
belo aktlarin asagr mohkomo orqganlari iiglin moacburi
xarakter dasidigini, digorlori iso belo aktlarin hiiquq
praktikasinin digor saholorindo yayildigini gobul
edirlor.

HUQUQ NORMASININ TOFSIRININ
UMUMQOBULEDILMIS USULLARI

Hiiqug normalarmin miixtalif tofsir tisullar1 vardir.
Tofsir Gisulu hiiquq normasinin mazmununu miioyyon
etmok tg¢iin istifads olunan bircinsli ictimai miinasi-
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batlorin v vasitolorin mocmusudur. Burada vasito ded-
ikdo, tofsir prosesinds istifado olunan haqiqi biliklorin
monbolori basa diisiilir. Bu qrammatika haqqinda,
qanunlarin yaranma tarixi haqqinda vo sair haqqinda
bilikdir. Tofsirin iimumgabuledilmis tisullar1 asagida-
kilardir:

a) Qrammatik tofsir tisulu;

b) Sistematik tofsir tisulu;

¢) Mantiqi tofsir tisulu;

d) Tarixi tofsir tisulu;

e) Teleoloji tofsir tisulu (ratio legis)
f) Konseptualist tofsir tisulu

Qrammatik tofsir (Literal rule) metodunda ganun
maddosinin monasi, bu maddonin matnindo istifads ol-
unan kolimolaring, bu kalimalarin ciimlonin daxilinds-
ki mdvqgeyina, sdz siralamasina vo durgu isarslorino
baxilaraqg miisyyan edilir. Vo an asasit bu tofsir meto-
dunda sozlorin liigovi monasi, qrammatik qaydalar,
hotta bozon bir vergiiliin yeri vacib rol oynayir.[6]

Yoqindir ki, ganun maddoesinin no mona verdiyini
bilmok ii¢lin hor seydon ovval o maddonin motnino,
motnds istifado olunmus sozloro baxmaq lazim golir.
Tofsirds ilk islodilon metod mohz qrammatik tofsir
metodudur, ¢iinki digor metodlara qrammatik tofsirlo
odalatli naticalor aldo olunmadiqda miiraciot edilm-
isdir. Yeno do digor tofsir metodlarinda da qramma-
tik tofsirin miisyyan qodar yeri var. Lakin, bu tofsir
metodunun ayrica forqi bundan ibaratdir ki, ganundak1
ifadonin menasi asas sayilmir, burada gqanun matni-
nin sozlor asas sayilir vo bu sozlordon xarico ¢ixmaq
istonilmir.

Hiiquq normalarinin mozmununun hami torafind-
on diizglin, eyni ciir basa diisiilmosino nail olmaq
maqsadilo ganunverici 6zii do horfi tofsir vers biloar.
Mosalon, Qoadim Hindistanin hiiquq monbayi olan
“Manu” qanunlarinin = sokkizinci faslinin  332-ci
paraqrafinda gostarilir ki, soygunculuq miilkiyyat¢inin
gozlori garsisinda toradilon vo zorakiligla miisayiot
olunan omoldir. Ogurluq iso miilkiyyat¢inin olmadig:
vaxt toradilon omoldir.

Ingilis dilindo bu metod textualism adlanir. ABS-da
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bu metodun torafdarlari qeyd edir ki, asas qanun kon-
stitusiya motnindo islodilon sozlor giinliik isladilon,
dildoki sado vo aydin monalarda tofsir olunmalidir.
Yoni bir votondagin ganun matnini alib oxumasi ilo an-
ladi81 nadirse, ganunun monas1 odur. Miixtalif dillorde
yazilmis beynolxalq hiiquqi sonadlerin vo Avropa Itti-
faq1 qanunvericiliyinin tofsirindo do qrammatik tofsir
metodundan tez-tez istifado edilir. Maddonin ingilisco
moatni tofsir olunarkon hor hansi bir s6zls bagl torad-
diid yaranarsa, eyni maddonin fransizca motnino bax-
ilir. Bozon fransizca soziin ingilisco s6zo goro, bozon
do ingilisco soziin fransizca s6zo goro monast daha
aydin ola bilor. Daha aydin olan dil asas alinaraq mad-
do motni tofsir olunur.[7] Bu, qrammatik tofsir meto-
dudur. Bir seyi do vurgulamaq lazim golir ki, qramma-
tik tofsir ratio legis nozore alinmadan edilmomalidir.

Bir sira xtisusi terminlor vardir ki, horfi tofsir zamani
bunlarin monasinin agkar edilmosi zoruridir. Mosalon,
qarant — bank, digor kredit idarasi vo ya s1gorta toskilat-
dir. Icrasinin ekstsessi, icrag1 torofindon razilasdirilmis
imumi niyyotdon konara ¢ixmagqla, yoni cinayatin
digor istirakc¢ilarinin gosdi ilo ohato olunmayan basqa
cinayatin torodilmaesidir; residivist 1960- c1 il Azorbay-
can Respublikasinin CM-ds isladilon bu s6z 1999-cu
il CM- da islodilmir, monasi tokrar cinayat etmis $oxs
demokdir.

Qrammatik tofsir do tonqido moruz qalmisdir. Bu
tofsir metodu parlamentin iradesinin qanun motninda
tam olaraq oks olundugu forziyyasino dayanir. Yoni,
qanunverici orqan 0z niyyatini bildirmok {igiin tam
diizgiin ifadolordon istifado edir. Qrammatik tofsirdo
on ¢ox tonqid edilon torof mohz budur. Ciinki, ganun
layiholorinin hazirlanma prosesi ¢ox miirokkab vo tex-
nikidir. Dogrudur, miivafiq komissiyalar bu islo moaggul
olur, lakin deputatlarin bazon qalin vo yorucu matn-
lori oxuyub tam “toftis”etmosi sual dogurur. Kegmis
qanun moatnlorinin tofsirindo bu metod digor tonqid
cobhosi agir. Bu tongido gora, ganun matninds istifado
olunan s6zlorin monasi zamanla doyiso bilor. Habelo,
zaman kecdikco qrammatik gaydalar da doyiso bilor.
Bu doyisikliklori nozors almadan edilon tofsir yanlis
olacaqdir. Qrammatik tofsir hiiquq normasinin tofsir-
inin miitloq diizgiin metodu kimi ¢ix1s etmir, masalon
Azarbaycan Respublikas1 Miilki Macallasinin 741-ci
maddoasindo deyilir: “Ogor miiqavilonin istirakg¢ilar
borcun faizlorlo verilmasini sortlosdirarlorso, faizlor
miivafiq suratdo bir ilin sonunda 6donilmali, borc bir il
basa ¢atanadok qaytarilmalidirsa, borcun qaytarilmasi
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ilo bir vaxtda 6donilmalidir”. Bu maddoni qrammatik
tofsir etdiyimiz toqdirdo, maddonin imperativ (mac-
buri) xarakter dasidig1 hesab oluna bilar. Lakin, MM-
nin 6.3-cli maddasine nozoron deys bilarik ki, 741-ci
maddo dispozitiv xarakterlidir, yoni gostorilon misalda
maddonin hipotezasini qrammatik tofsir etmok, qanun-
vericinin iradasinin tohrif olunmasina sobab ola bilar.
Sistematik tofsir tisulu hiiquq normalarimin sistemliy-
indan irali golir. Bu tofsir metodu qanun maddaslorinin
tok-tok olo alinmasindan ¢ox, biitév maddenin tutar-
I1 bir sistem olaraq olo alinib tofsir olunmasini ehtiva
edir.

Sistematik tofsir metodunun kokiinds latin dilindo-
ki bu prinsip var — Nemo aliquam partem inteligere
protest antequam forum perlegit (he¢ kim biitiin ox-
umadan bir parca hissoni diizgiin anlamaz). Yoni, bu
ifadoya gora, bir matni biitdvlilkds oxumadan o motnin
bir hissasini anlamaq miimkiin deyildir. Demali, mot-
nin bir bdlmasinin an yaxs1 sorhi, o bélmadon avval vo
sonra galon bolmalarin gdzoniinds tutulmasi ils edilon
sorhdir. Bu tofsir tisulunda hiiquq normasiin hiiquq
sisteminda yerinin miioyyanlosdirilmasinin obyektiv
osas1 kimi ictimai miinasibatlor ¢ixis edir. Sistematik
tofsir metodundan ¢ixis edorok, deyo bilorik ki, CM-
in xtisusi hissosindo “siilh vo insanliq oleyhina ci-
nayatlor” foslinin digor fasillorden avval verilmasi bu
ndv cinayatlorin daha ¢ox ictimai tohliikali oldugu an-
lamia golir. Sistematik tofsir zamani hiiquq normasi
hom eyni sahoni digor hiiquq normasi ilo, hom do basqa
sahadon olan hiiquq normasi ilo miiqayiss edils bilar.
Bizans hiiququnun monbalarindon biri “Ekloga”nin
17-ci titulu cinayat vo cozaya hosr olunmusdur. Bura-
da cinayatlorin bir ne¢o novii: dovloti cinayatlor, din
oleyhina olan cinayatlor, soxsiyyat sleyhino olan ci-
nayotlor, omlak cinayatlori, ailo vo monaviyyat oaley-
hina olan cinayatlor gostorilirdi. Cinayatlorin bu ciir
siralanmasi he¢ do tosadiifi deyildir. Bu titulu siste-
matik tofsir etdiyimiz toqdirds gorarik ki, bu cinayatlor
ictimai tohliikolilik doracasine gora siralanmisgdir.[§]

Sistematik tofsir anlayiginin tomslindo hiiquq nor-
malarinin tutarli bir sistem meydana gotirdiyi fikri
movcuddur. Bu clir tofsirin magsadi normalar arasin-
daki sistematik olagolori kosf etmok vo hor normant an
uygun yers yerlosdirmokdir.

Sistematik tofsir tisulu, xiisusilo lex imperfecta (qey-
ri-tokmil qanun) olaraq bilinan normalarin tofsir olun-
masinda vacib rol oynayir. Belo normalar qayda qoyur,
lakin bu qayda {i¢iin sanksiya moacburi deyildir. Demak,
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bir-birini tamamlayan bu tip normalar varsa, bunlarin
tofsir olunmasinda sistematik tofsirdon istifado oluna
bilor. Hiiquq nozoriyyasindo sistematik tofsirin bozi
qisimlori “Montiqi tofsir” bashig1 altinda tohlil edilir.
Fransiz hiiqugsiinas-alim Klaude Du Paskuer montiqi
tofsirin daha konkret, sistematik tofsirin iso daha c¢ox
miicorrad vo elmi xarakter dasidigini qeyd edir.[9]

Montiqi tofsir lisulu miistaqil tofsir tisulu olmagla
qanunun monasini montiq qanunlarini totbiq etmoklo
aydinlasdirilmasini nozords tutur. Mantiqi tisul biitiin
tofsir novlorinde totbiq edilir. Bu lisulun mogzindo
hiiquq normalarinin monasinin onlarin qanungulugun
iimumi prinsiploring asason acilmasi dayanir.

Montiqi tofsir iisulu sistematik iisuldan onunla
forglonir ki, montiqi tofsirds hiiquq normasinin hiiquq
sisteminda yerini miioyyon etmok lazim deyildir. Nor-
manin qurulusunu toskil edon {insiirlorin askar miiqay-
159 edilmasi do moantiqi tofsir tisuluna daxildir. Montiqi
tofsirdo on genis yayilmis, goliz omoliyyatlardan biri
do anlayis1 montiqi analizidir. Bildiyimiz kimi, hiiquq
normasi Uimumi vo miicorrod davranis qaydasidir.
Umumi vo miicorrad anlayislardan istifado edilmosi
ona bu xarakteri verir. Konkret soraitlordo iso konkret
subyektlor torofindon normanin totbiqi tigilin onu konk-
retlosdirmok, tofsilatli gostormok lazim golir. Buna an-
lay1s1n mantiqi analizi yolu ilo nail olmaq miimkiindiir.
Analizds anlayisin slamatlori hissalora boliiniir, onun
hocmi miioyyonlosdirilir. Notico olaraq, anlayisin
mozmunu vo hacmi daha konkret miilahizalorin mac-
musunu ifads edir.

Tarixi tofsir (legislative history) tisuluna goro, qa-
nunverici bu vo ya digor hiiquq normasinin comiyyo-
tin obyektiv ganunauygunluglarinin tolobino uygun
vo konkret tarixi goraitdon asili olaraq miioyyon edir.
Burada hiiquq dovlost siyasatinin vo vazifalorinin hoya-
ta kegirilmosi vasitasi kimi ¢ixis edir. Buna goro do,
hiiquq normasinin monasi yalniz o halda ganunverici-
nin iradesine uygun olaraq aydinlagdirila bilar ki, qa-
nunverici homin normani verarkon noyi osas tutdugu,
no kimi mogsadlor giiddiiyli agkara ¢ixarilsin, nor-
manin mozmunu onun meydana ¢ixdig1 tarixi soraitlo
olagalondirmis olsun. Hiiquq normasinin bu ciir aydin-
lagdirilmasi tarixi tofsir tisulu adlanir. Cox vaxt nor-
manin 0ziinds, 6z matninds tarixi tofsir verilir.

Tarixi tofsir isuluna misal olaraq, CXR-in 1982-ci il
Konstitusiyasini gostormok olar: Cinin bu konstitu-
siyasinin bu preambulasinda miiasir dovr “sosializm
quruculugunun baslangic morholosi”, Cin comiyyati
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1s9 sosialist qurulusu kimi miioyyan edilir. Burada eyni
zamanda “Cin xiisusiyyatlori ilo sosializm” vo “Miia-
sirlogdirilmis sosializm” haqqinda (konstitusiyaya
1993-cii ildo CKP-in 1992-ci ildo kegirilmis 14-cii
qurultayinin qorarlari asasinda daxil edilmis diizsliglor)
danisilir. Bu miiddoalardan ¢ixis edorok deyo bilorik
ki, konstitusiyanin maozmununu onun meydana ¢i1xdig1
tarixi epoxa ilo alagolondirilmisdir.[10]

Teleoloji tofsir (ratio legis) iisuluna kegcmazdon qab-
aq teleogiya tolimino anlayis verak. Bu tolim diinyada
har seyin gabaqcadan miioyyon olunmus bir moagsado
uygun olaraq yaradildigin1 vo inkisaf etdiyini iroli
stiron tolima deyilir. Homin tolimo goro, diinyada hor
seyin “na Ui¢lin?”, “na sababa?” kimi suallarla sorgu-
lay1b 6yronmak olar.

Bu tofsir tisulu hiiquq normasmin mogsodine vo
doyorlorine uygun sorhini nozords tutur. Tolimin
kokiinde dayanan “telos-moqgsad” kolmasi tlisulun
mogzinds durur. Bu tofsir tisulu genis yayilmisdir, belo
ki, Avropa ttifaqr ©dalot Mohkomasinin vo Avropa In-
san Hiiquqlart Mohkomasinin totbiq etdiyi osas tofsir
isulu budur.

Teleoloji tofsiro goro, hiiquq da yasayan varhqdir,
hanst ki, zaman ke¢dikco o da doyisir vo zamanin
tolobino uygunlagdirilir. Qanunun matni, ya da hazirhq
islori ganunun sorhino komok eds bilor, lakin bunlar-
la kifayotlonmok olmaz. Bunlarla yanasi, ganunun
maqsadini va zamanin ehtiyaclarini géz ardi etmomali-
yik. Belo ki, hiiquq yasayan bir sistem olduguna gora,
har naslin vo har dovriin talablorine cavab vermalidir.
Bundan da yola ¢ixaraq demoliyik ki, qanunlar totbiq
olundugu dévrdoki ehtiyaclara uygun sorh olunmalidir.
Teleoloji tofsir torofdarlar1 deyir ki, zamanla doyison
ehtiyaclar sobobiylo, gqanunun kdéhno torzdo totbiqi
comiyyatdoki adalot hissino zidd noticolor dogurarsa,
ganunun belo odalatsiz voziyyati ortadan qaldirilacaq
torzdo tofsir olunmalidir.

Lakin, bu {isul da tonqido moruz qalir. Bu iisula goro,
qanunlar qiivvoys mindikdon sonra qanunvericinin
iradosindan ¢ix1b miistoqil varliga cevrilirlor. Bu fikir
nozari olaraq tutarli deyil. Yoni hor bir hiiquq nor-
masi 0z qiivvasini qanunvericinin salahiyyatindon alir.
Digor baximdan, ganunun giiniin tolobino gora totbiqi
hiiququn totbiqinds geyri-sabitliys gatirib ¢ixara bilar.
Bu tisulun totbiqi 6lkads hiiquq birliyini vo sabitliyini
poza bilor. Homg¢inin, bu tisulun haddon ziyads totbiqi
hakimiyyatlor bolgiisii prinsipine ziddir. Ciinki, bu ciir
tofsirdo mohkomao orqani konstitusiya vo qanunda ol-
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mayan norma qoya bilor, bu da normalda qanunveri-
ciliyo xass solahiyyatdir.

Konseptualist tofsir metodu Alman tarixi hiiquq
moktobi torofindon gobul edilmisdir. Bu tisulla gora,
miioyyon bir hiiquq normasini sorh edorkon “sosial
hogigot”don vo ya konkret gergoklikdon daha ¢ox
hiiquq normasinin miicarrad torkibindon yola ¢ixmaq
lazimdir. Hiiquq normasimin torkibi hiiquq elminin
meydana gotirib inkisaf etdirdiyi terminlor ilo miioyyon
olunmalidir. Belalikls, bu tofsir tisulunda “miilkiyyot”,
“6hdoalik”, “miiqavile”, “0qd”, kimi tomal terminlor
bdyiik rol oynayir. Konseptualist tofsir tisulunun torof-
darlar1, ganunun 6lkenin hor yerinds eyni ciir gorh ol-
unub totbiq olunmasini istayirlar.

Hacminag gors tofsir 3 ndve boliiniir:

a) Horfi tofsir — normanin mozmunu ilo onun horfi if-
adosi arasinda uygunsuzluq meydana ¢ixarsa, demok
qanunun harfi manasi ilo onun ruhu iist-listo diigmiir.
Bu zaman horfi tofsir insanlarin komoyino galir.

b) Mohdudlagdirici tofsir — ogor aydinlagdirma zamani
miiayyan edils ki, hiiquq normasinin haqiqi mazmunu
onun matni ifadesindan dardir, 0 zaman normanin mot-
ni 1lo onun mozmunu tam uygunlagdirtimalidir.

¢) Genislondirici tofsir — ogor normanin tofsirinin
naticasi gdstorss ki, normanin

hoqiqi mozmunu onun matni ifadesindon bir qador
genisdir, onda normanin genislondirilmis tofsiri verilir.
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EVTANAZIVA: “OLUM HUQUQU", YOXSA CINAYST?

GIRIS:

Hazirda evtanaziya sagalmayan xostolikdon oziyyot
cokon xostolorin 6z arzulari ilo Oliimlorini hoyata
kegirilmosi kimi asaslandirilsa da, bu anlayis XX os-
rin ikinci yarisinda nadir oxlaqi vo qanuni fenomen
kimi ortaya ¢ixib. Evtanaziyanin yaranma tarixini vo
mahiyyatini arasdirdiqda iso, onun ictimai tohliikalilik
daracasi ilo yanasi, hom da ifrat formada monaviyyatsi-
zliq vo vohsiliklo bagl oldugunu asanliqla gérmok
miimkiindiir Ustalik, evtanaziya Azorbaycan Respub-
likasinin milli-manavi doyerlari ilo yanasi, mévcud
qanunvericiliyi — cinayat, tibbi, etik vo dini norma va
tolimlori ilo do ziddiyyat toskil edir vo bir sira agir ci-
nayatlorlo six bagli hal kimi gobul edilir.

Buna baxmayaraq, miiasir dovrdo qorb dovlatlorindo
asas gotiiriilon “biitiin insanlarin 6z hoyatlarini sarbast
hall etmak hiiququ var vo hor bir soxs 6z se¢imindo
sorbastdir” prinsipino sdykonon bazi soxslor insanin 6z
Oliimiina raziliq vermasinin gorakliyini do onun asas
hiiquqlar1 sirasina daxil etmokls, evtanaziyanin Azor-
baycanda da totbiqinin torafdar1 kimi ¢ixis edirlor vo
bu zaman digor olkalorin tocriibasini misal gotirilor.
Dogrudur, qodim dovrlordo do evtanaziya mdvcud
olub, lakin Qadim Yunan vo Roma dovlstlarinda
“Oziinii 6ldiirma” homisa pislonilib.

EVTANAZIYA NODIiR VO O, HANSI
OLKOLORDO TOTBIQ EDIiLiR?

Orta ostlorda Ingiltorada iso 6ziinii dldiirmo qosdon
adam 6ldiirmonin sado ndvii hesab edilirdi. Evtanazi-
ya tolimi ilk dofo XVIII asrds ingilis filosofu Frensis
Bekon torofindon irali suriiliib. F.Bekonun fikrinca,
evtanaziya can vermoklo miisahide edilmayan yiingiil
vo agrisiz dliimdiir. Yaponiyada iso 6ziintidldiirmo sa-
muray ananosinin zaruri torkib hissosi kimi ortaya ¢ix-
1b. Ustolik, dorhal basa ¢atan &liimii va ya canvermoni
istirak¢ilar da miisahido edirdilor. Yaponiyada “xaraki-
ri” (“qarnicirma’) 6ziinagosdin bir formasi olsa da, bu,

Firavan Alizada
Baku State University, 2nd year student in
Law Faculty

homin xalqin tarixi-madoni oananalorinin simvolu hes-
ab edilir. Bu gosdin mahiyyatinds isa diismonin sling
sag kegmomok vo sorofli 6lim durur. 1933-cii ildo Al-
maniyada nasistlor hakimiyyato golondon sonra onlar
ilk novbado irsi xastoliklorin sterilizasiyasi hagqinda
qanun gobul etdilor. Ugiincii Reyxin “T-4” adlandirilan
bu programi genis totbiq edilmoys baslandi. ikinci
diinya miharibasi dovriindo Almaniyada evtanaziya
ilo bagh qgeyd edilon programa uygun olaraq, hobs
diisorgalorindos insanlarin 6ldiiriilmasi qanunilosdirildi.
XX asrin 70-80-c1illorinds Hollandiyada da ganunveri-
cilik va tibbi toskilatlarin razilig ilo xostonin Sliimiini
asanlasdiran dormanlarin totbiq edilmasine icazo ver-
ildi. 1980-c1 ildo Papa II Iohan Pavel evtanaziyanin
totbiginin oleyhino Deklarasiya qobul etdi. 1996-c1
ildo Avstraliyanin simal orazisinds koniillii evtanazi-
yanin gobuluna sos verilsa do, 9 aydan sonra Federal
Parlament hoamin qanunu lagv etdi. 1997-ci ildo ABS-
mm Oreqon statinda “Loyaqatli 6liim” barade qanunun
gobuluyla, miiosyyon edilmis sortlor daxilinds 6ziini
oldiirmays komok edilirdi. Homin sortlora pasientin
yasinin 18-don yuxari olmasi, Oreqon statinda daimi
yasamasi, anlagli suratdo gorar gobul etmok imkaninin
olmasi, Oliimgabag1 xostoliklo bagl iztirablarinin
cox olmasi, eyni zamanda 6liimiing on az1 6 ay qal-
masi kimi amillor daxil idi. Bundan slava, xastonin bir
yazili va iki sifahi miiracioti olmali, kontlli dorman
qabul etmali idi. 2003-cii il moruzasino gors, homin
statda ““sofgotli 0ltim™lo 171 hadiso geydiyyata alin-
mis, evtanaziya ilo bagli 67 nafor dorman qobul edib
6lmiis, 2 pasient iso 6liim ayaginda olmusdur. Umumi
miiraciat edonlordon 10 nofari ise holo do yasayir.
Avropa 6lkolorinds xiisusan 2001-ci ildo Isvegronin
Milli Soveti evtanaziyanin totbiqino icazo verdi. 01
fevral 2002-ci ilds iso Hollandiyada koniillii evtanazi-
yaya vo 0ziinli 61diirmoays komok edilmosina icazo ver-
ildi. 2002-ci ildo Belgikada da, Hollandiyada oldugu
kimi, geyd edilon gqanun goabul edildi.
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AZORBAYCAN QANUNVERICILIYINDO
EVTANAZIYA: HUQUQI, TiBBi VO DINI
BAXIMDAN SORHI

XX asrin 90-c1 illarinde ABS-da Kiris Kordanin rah-
borlik etdiyi kilsa evtanaziyasi foaliyyato baslamisdi.
Bu toskilatin foaliyyati kdhno, lakin holl edilmomis vo
nazarat olunmayan diinyada shalinin global artiminin
qarsisini almaga yonolmisdir. Korda doérd prinsip
osasinda — suisid, sodorniya, hannibalizim vo mayalan-
ma oleyhina dormanlardan istifado etmokla, bu proble-
min holl edilmosinin miimkiin oldugunu goéstormisdir.
Bu tolimdo gostorilon suisid, yoni 0Oziinii d6ldiirmo
dorocasine ¢atdirma (Azorbaycan Respublikast Ci-
nayot Mocollosinin 125-ci maddosi) maddi, xidmati
vo s. cohotdon asili olmus zoror¢okmis goxsi onun-
la amansiz roftar etmo, onun loyagotini miitomadi
olaraq algaltma, ona hado-qorxu galma yolu ilo 6ziinii
oldiirma va ya 6ziinii 6ldiirmoys cohd haddino gatdir-
ma kimi basa diisiiliir.

Boyiik Britaniyanin ensiklopediyasinda “suisid” ter-
mininin izahi agsagidaki kimi gostorilib: “Heg kos real
olaraq bilmir ki, na tigiin insanlar 6zlorini oldiiriirlor”.
Statistik molumatlara gors, hor 4 suisid naticosindo 4
oliimdon 3-nii saglam soxslor toradirlor. Bu kateqori-
yali cinayat térodonlor agir depressiya keciranlor, agil
zoifliyi olanlar vo narkomanlar da ola bilarlor. Sobablor
1so onlarin lazimi soviyyado torbiys almamalari, nata-
mam tohsil, ailo faciosi (miinaqisolori), agir tale va s.
ola biler.

Gorlindiiyt kimi, suisid 6lkemizdo Azorbaycan Re-
spublikas1 Cinayat Macallosinin 125-ci maddosinds
qeyd edilon tovsifedici olamotlor oldugda cinayot
torkibi yaranir.

Qorb odlkalorindon forqli olaraq, Azarbaycan ganun-
vericiliyinds evtanaziya cinayastinin 6z torkibina goro
¢ox miirakkab olub, téradilma iisulu, motiv vo moagss-
di, cinaystin subyektinin gosdon adam Oldiirmonin
agirlasdirici novii kimi qobul edilir.

Tibbi noqteyi-nozordon gotiirdiikds, Sliimiin fizioloji
va patoloji formalar1 vardir. Fizioloji 6liimde insanin
olimii tobii proses olub hoyat foaliyyatinin dayan-
mast ilo basa catir vo bu 6liim cinayot hesab edilm-
ir, yoni insan ona verilon 6mrii yasayir. Patoloji 6lim
159 xastalik va zoraki harokatlorls bagli olub, motiv va
moqsadindon asili olaraq, cinayot hiiquqi shomiyyat
kasb edir. Manoavi va dini noqteyi-nozardon is9 insan
ona verilon hoyat1 yagamalidir.
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Bels ki, Qurani-Korimin “Ali-Imran” surasinin 145-
ci ayasindo deyilir: “Allahin izni olmayinca, heg koso
olim yoxdur. O, (l6vhi-moahfuzdur) vaxti miioyyon
edilmis yazidir”.

Vo ya “Ol-Nisa” siirosinin 78-ci ayssindo deyilir:
“Harada olursunuz olun, hatta uca vo méhkom qalalar
icorisinda olsamz bela, liim sizi haqlayacaq”. “Ol-Is-
ra” surasinin 33-cii ayasindo deyilir: “Allahin haram
buyurdugu cana hagsiz yera gasd etmoyin”. Quranla
yanasi, digor miigoddos kitablarda da insan hoyatina
gosd qadagan edilir. Nozore almaq lazimdir ki, hara-
da yasamalarindan asili olmayaraq, har bir miisolman
ailosi tiglin Quranin miiddosalart iimdo vozifo hesab
edilir.

F.V.Nitsse 1888-ci ildo yazdig1 “Antixrist” osaorindo
geyd edirdi: “...Xristianliq sofgotli din hesab edil-
ir. Lakin sofgotlilik, rohmdillik inkisaf qanunu olan
seleksiyani longidir. Artiq an azi 2 min il kegmasing
baxmayaq, bir dono do olsun Allah yaranmamisdir...
Allahin tok olmast molumdur”. Z. Freyd “Golocoyo
aid bir illliziya” esorinds qeyd edirdi ki, psixoanalizdo
glinah (togsir) dindon az rol oynamir vo biitiin hllarda
giinah asas amildir. Yoni, Qorb diislincosinds insanliq
hor kecon giiniin daha yaxsi olub gerigevrilmoz bir
sonsuzlugun i¢inds olmasi kimi gobul edilir.

Isve¢ Krali III Qustav 6ziiniin “Hicazda Islam” ki-
tabinin miiqoddimasindo yazir: “Islamin osas1 ¢ox
sadodir. Bu, “Allahdan basga ibatodo layiq mobud
yoxdur” kolmasidir vo bu hoaqigot Mohommaod Pey-
gomboro nazil omusdur. Siz Quranda indiki dovrin
elmlorinog zidd olan heg bir sey tapa bilmozsiniz vo bu
dino riayat etmoyo doyor”.

Nozoro almaq lazimdir ki, Quran biitiin somavi kitab-
lara (Tovrat, Incil, Zobur vo s.) iman gatirmoyi, nicat
yolunun homin miiqoddas kitablar vasitosilo tapil-
masini tovsiya edir. (“Ol-Bogora” surasi, 4-5-ci aya).
Biitiin bunlar onu gostarir ki, insan 6vladi tigiin manavi-
yyat va etigad onu formalagdiran, ailodo, comiyyotdo
saglam diislincali, votonparvar kimi yetismokdo vo 6z
ovladlarini da bu ruhda torbiys etmokdo cox onamli
vasitolordir.

Evtanaziya ilo bagli cinayst qanunvericiliyino gol-
dikdo, Azarbaycan Respublikasi Cinayat Macallasinin
135-ci maddasindo homin cinayatin subyekti 16 yasi-
na ¢atmis hor hansi anlaqli soxs ola bilor. Belo soxslor
qisminds zarar¢okmis soxsin qohum, valideyn va tibb
is¢ilorinin olmasi nozords tutulur. Bu halda xostonin
xahisi ilo onun Slimii:
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1) obyektiv cohatdon hor hansi vasits ilo;
2) yaxud haroktls tezlogdirmo;

3) vo ya onun hayatinin davam etmasino komak edon
stini todbirlori dayandirma formalarinda icra edilmasi
qeyd edilir.

Lakin istor Cinayat Macallosinin homin maddoesinda,
istarso do Azarbaycan Respublikasi Cinayat Macallasi-
nin sorhino dair odobiyyatlarda xostoliyin hansi
morhalasindo evtanaziyanin icra olunmasi vo s. fak-
torlar geyd edilmayib. Bels ki, tibbi ndqteyi-nozordon
xostoliyin tosnifati onun etiologiyasindan (sobab
vo omolo golmo soraiti), patogenez morholosindon
(xostaliyin inkisafi, orqanizms vurdugu zaods va s.),
xostoliyin  mahiyystindon (psixi, ictimai faktorlar),
xostoliyin morhalalorindon: latent dovrii (qizil dovrii),
prodromal (xobordarliq dovrii), xostoliyin yiiksok
inkisaf morholosi (biitiinliiklo {izo ¢ixmasi), halledici
dovrii (bu dovr ya sagalma, ya 6liim), 6liim (kliniki vo
ya bioloji) — asilidir.

Bundan olavo, xastaliklorin amols golmo vo gedisino
tosir goOstoro bilon patogen daxili vo xarici faktorlar
mithiim shomiyyat kosb edir.

Bels ki, patogen xarici faktorlar mexaniki (travmatik
sok), fiziki (miixtalif siia energiyasinin tosiri, atmosfer
tozyiqi, radiasiya va s.), kimyavi (qida, sonaye mahsul-
lar1 vo miixtalif iizvi, qeyri-lizvi maddalorlo zoharlon-
mo vo s.), bioloji (gidalanmanin pozulmasi, mikroblar,
karozitlor vo s.), psixi (ali sinif foaliyyatinin hoddindon
artiq gorginliyi, psixi xastaliklorin amals golmasi), ic-
timai faktorlar (ictimai vo moadoni hoyat soviyyasi, tib-
bi yardimin togkili v s.) nozors alinmalidir. Eyni za-
manda patogen daxili faktorlar osason irsi xastaliklor,
imunitet vo s. ilo baglidir. Odur ki, pasientin xostali-
yin hanst morhoalasindos vo soraitdo geyd edilon 6liima
raziliq vermasi doqgiqlesdirilmayib.

Eyni zamanda homin cinayatin obyektiv cohotlordon
biri kimi hor hansi vasito vo yaxud horokatlo te-
zlosdirmoado — zohorli iyno vurulmasi vo giiclii tosir
edon zoharin do gobulu masalasinds do — ziddiyyatlor
vardir. Belo ki, istor-istomoz zoharli iyno vo ya giiclii
tosir edon, 6liima sobab olan hamin maddanin (zoharin)
cinayatin subyektinin haradan oldo etmaosi, aldo et-
monin ¢zilinlin ganunla qadagan edilib-edilmomasi vo
s. suallar ortaya ¢ixir. Masalon, metil spirtinin (meta-
nol) 10-150 ml, xlor {izvlii birlosmalorinin 30 q., psix-
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otrop tosira malik olan barbitukatlardan (luminal) 100
mq/kq, xolinolif (mas.: atropin) 0,1 kq, narkotiklor
(mos.: morfin) 0,1-0,2 g, aksen vo onun birlogsmalori
0,06-0,2 q, mis va birlogsmoalori (mis kuponu) 10 ml,
qurgusun vo birlogsmalor: 20-50-qr 6liim dozasthesab
edilir.

OMOLIN TOVSIFi:

Omolin tovsifi ilo slagadar qeyd etmok lazimdir ki,
sarbast oldo edilonlor istisna olmaqla, narkotik va-
sitolorlo vo ya psixotrop maddsllorlo yanasi, onlara
aid olmayan giiclii tosir edon vo ya bu gobildon olan
maddolori olds etdikds vo ya tezlosdirdikde evtanazi-
ya cinayatinin subyekti Azorbaycan Respublikasi Ci-
nayat Macollasinin 240.1-ci maddosi ilo vo ya gqanun-
suz olaraq narkotik vasitalori, psixotrop maddslari vo
ya prekursorlar1 bu maqgsadle alds etdikde Azarbaycan
Respublikast Cinayat Macollesinin 234.1-ci maddo-
si ilo cinayat mosuliyyati dasiyir (yoni evtanaziyanin
torkib hissosino ¢evrilir vo bunsuz homin cinayat
torkibi yaranmir). Molum oldugu kimi, ambulator
xastalara dorman reseptlori yazilmasi qaydalarina goro
zoharlayici vo narkotik maddslorin adlart birinei, galan
torkib hissolori sonra yazilir.

Evtanaziyanin subyekti narkotik vasitalori vo psix-
otrop maddolari oaldo etmok hiiququ veran reseptlori
tibbi gostaricilor olmadan qanunsuz aldigda vo ya
saxtalasdirilmasinda istirak etdikdo, Azorbaycan Re-
spublikas1 Cinayat Macollosinin 239-cu maddosi ilo
do mosuliyyot dasiyir. Beloliklo, Azorbaycan Respub-
likas1 Cinayat Macallasinin 135-ci maddasinin obyek-
tiv cohati kimi, hor hansi vasitonin 6zii bagqa cinayot
torkiblori yaradir vo obyektiv cohatin asas alamating
cevrilir.

Qanunun manasina gora, evtanaziya cinayatini torot-
mok {igiin xastayo 6liimo sobob olan agir xasaratlorin
yetirilmasi siyahisinin aydinlasdirmasi da zoruridir. Bu
xosaratlorin siyahist Azorbaycan Respublikasi Sohi-
yya Nazirliyinin 08 fevral 1999-cu il tarixli 09 sayh
omri ilo tosdiq edilmis “Bo—don xosaratlorinin agirliq
doracosinin - mohkomo-tibbi  toyini  Qaydalar’”nin
7-ci bondindo verilib. Homin qaydalarda hoyat iiglin
tohliiks téradon vo ya adi gedigindo 6liimlo naticolonon
xosaratlor nozordos tutulur.

Molum oldugu kimi, agirlasdirici hallarda adam
oldiirmo homiso qgosdon torodilir (Maddo 120.2).
Cinayotin subyekti biitlin hallarda zoror¢okmisin

ELSA AZ3RBAYCAN HUQUQ JURNALI

18



oliimiinii arzulay1r, moagsad vo motivi buna yonalir.

Azorbaycan Respublikasi Cinayat Macoallasinin 135-
ci maddasinds cinaystin motivi — xastoni iztirablardan
qurtarmaq Uugilin yazig1 golib pasientin xahisi ilo onu
oldiirmosi — ¢ox ziddiyyetli vo montigsiz gorsonir.
Belo ki, agir sagalmayan xastoliya diigar olan xastalori
iztirablardan qurtarmaq ti¢lin agrikasici vo sakitlosdi-
rici tibbi preparatlardan istifado etmok, xastonin vozi-
yyatini yaxsilasdirmaq iiclin konsilium kegirib tib-
bi-psixoloji tadbirior gérmok miimkiindiir. Odur ki,
he¢ bir soxs xostoys yazigi golib belo “fodakarliga”
getmoz. Bu movzu lizorinds durarkon, cinayatin ha-
rada torodilmosinin sorhine do ciddi ehtiyac vardir.
Homginin, tibbi personalda asagi yas hoddinin 20-25
gotlirtildiiytinii vo tibbi tohsili olmayan 16 yasl soxsin
bu cinayati toratmasi do inandirict goriinmiir.
Evtanaziyanin miitomadi totbiq edildiyi ABS vo Avro-
pa dovlatlorindo miixtatif yas qrupunda olan xastalorin
omlak va digar qiymatli vasaitlorinin kontilli evtanazi-
ya toskilatlarina kegirmasi, 0liimo raziliq vo amlak
miinasibatlorinin tonzim edilmasinin notarial qaydada
tasdiqi, hokimlarin istiraki ilo bu prosesin icrasi va s.
morhalali proseslorin geniglonmo mexanizmi yuxarida
otrafli qeyd etdiyimiz masalslordon xabor verir. Belo
ki, cinayatdo “sofgotli 6liim” yox, asas mogsad vo mo-
tiv omlak vo vorosalikdon yaranan omlak payinin oldo
edilmasino yonolir. Bu halda Azarbaycan Respublikasi
Cinayat Mocollosinin 120.2.5-ci maddosinin torkibi
yaranir.

Cinayat Macallasinin 135-c1 maddasinin torkib hissa-
si kimi, pasientin hoyatinin davam etmosino kdmaok
edon siini tadbirlorin dayandirilmasina galdikds, ag ci-
yorlorin vo bdyrayin siini nofos aparatina qosulmasinin
va digoar tibbi tadbirlorin faaliyystine son qoyulmasi
basa diisiiliir. Bu tibbi avadanliglar osason reanimasi-
ya va xususi palatalarda yerlogdirilmis pasientlora tot-
biq edilir. Homin cihazlardan iso tibbi biliyi olan tibb
miitoxassislori, bu sahodo ixtisaslasmis reanimotoloq
hakim va tibb bacilar istifads edirlor.

Reanimatoloqun vazifasi 6lmokds olan orqanizmin
hoyatt ugrunda miibarizosinin tibbi ganunauygun-
lugunu dyronmok vo 6liimiin miioyyan bir marhalasi
adlanan kliniki 6liim dovriindo pasientin hoyatinin
barpasina ¢alismaqdan ibaratdir. Odur ki, kliniki 6lim
halinda olan xastonin 6liimo raziliq vermasi vo hokim-
in pasiento yazigl golib homin aparatlar1 dayandirib
pasientin Oliimiino nail olmasi inandirict goriinmiir.
Evtanaziyanin, homgini suisid, sadomiya, hannibal-
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izm vo mayalanma oleyhino dormanlardan istifadonin,
homoseksualizmin, narkotik maddolordon sorbast isti-
fadonin leqallagdirilmasi, siibhasiz ki, comiyyat tigiin
cox agrili problemlor yaradacagq.

Ayri-ayri goxslorin amlakina sahib olmaq vo ya intigam
almaq ticlin “xostonin” “sofgotli 6liima raziliq vermo-
si” vo bu Olim aktinin icrasinin da cinayst mosuli-
yyatino sobab olmamasinin hansi soraits yol agcacagini
tosovviir etdikdo, goz Oniina dohsatli bir monzars golir.
Vo yaxud da kimsa voahsiliyin on iyranc fomasi sayilan
hannibalizmin qurbani olmagq istomoz...

Qeyd etmok lazimdir ki, 02 aprel 1999-cu il tarix-
li Azorbaycan Respublikasinin Cinayat Macallosi-
nin 97.1-ci maddosine (evtanaziya) olavo edilmisdi.
Maraqli cohot budur ki, istor “Ohalinin saglamliginin
qorunmasi haqqinda” Qanunda (Qanunun 38-ci mad-
dosi), istorso do Azorbaycan Respublikasinin Cinayat
Macallasinin kohna redaksiyasinda 97.1-ci maddasine
olavo — evtanaziyaya tohrik etmo — geyd edilso do,
Azorbaycan Respublikasinin Cinayot Macollosinin
yeni redaksiyasinda (Azorbaycan Respublikasinin
Cinayoat Macollosinin 135-ci maddesindo) bu, geyd
edilmoyib vo homin maddodon ¢ixarilib.

“Ohalinin saglamligmmin qorunmasi haqqinda” Qa-
nunun 10-cu maddossinin 2-ci hissosinds birbasa qeyd
edilir ki, insanlarin hayat vo saglamligi {iciin tohliiko
torodon faktlar1 vo hallar1 gizlodon vozifali soxslor qa-
nunvericilikdo miioyyon edilmis qaydada mosuliyyoto
calb edilirlor.

Eyni zamanda Azarbaycan Respublikas1 Prezidenti-
nin 25 may 2006-c1 il tarixli Formani il tosdiq edilm-
is “Azorbaycan Respublikasinin Sohiyys Nazirliyi
haqqinda” 9sasnamonin 8.20-ci maddasindo gostoril-
ir ki, Sohiyys Nazirliyinin vazifasi 6z solahiyyatlori
daxilindo ohalinin tibbi yardim almaq sahosindo
hiiquglarinin hoyata kecirilmosini tomin etmok vo
homin hiiquqglarin pozulmasinin qarsisini almaqdan
ibaratdir.

Homginin, qulluq mévqgeyindon sui-stifads edon vozi-
fali soxslor do hamin cinayato gore masuliyyst dasiyir.
Maragqli cohat odur ki, gosdon adam o6ldiirmonin sado
formasinda (AR CM-nin 120.1-ci maddssi) coza novii
kimi 7 ildon 12 ilodok miiddoto azadligdan mohrumet-
mo cozast nazorde tutulur. AR CM-nin 135-ci mad-
dosino goldikds, son hodd kimi 3 ilodok azadligdan
mohrumetma cozasi nozards tutulur.

Qeyd etmok lazimdir ki, 15 ildon artiq qiivvads olan
Azorbaycan Respublikasinin Cinayst Macallosinin
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135-ci maddaosi ilo indiyadak bir nafor do olsun cinayat
moasuliyyatino colb edilmoayib.

MDB mokaninda — istor Rusiya Federasiyasinin, istor
Belarus, Ukrayna, Giircilistan vo Estoniyanin, istorso
do digor respublikalarin cinayat macallolorindo do
evtanaziyaya dair ayrica maddo yoxdur. Hamisinin
cinayoat qanunvericiliyindo bu amalo gors cinayat ma-
suliyyati agirlasdirict hallarda gosdon adam o6ldiirma
vo digor maddolarls tovsif edilir.

NOTIiCO:

Yekun olaraq, bildirmok istoyirom ki, 6lko basgisi
Conab ilham Oiyev son cixislarinda dofalorlo mil-
li-monavi dayarlorimizin qorunmasi ilo bagl hayacan
tobili calaraq, biitiin xarici tosir vo tohdidlorin garsisin-
da hamimizin soforbar olunmasinin vacibliyini vurgu-
layib, saglam, votonporvor vo tohsilli noslin yetisdir-
ilmoasini dovlet siyasotinin zoruri istiqamotlorindon
biri kimi qarsiya qoyub. Diisiiniirom ki, biitiin bun-
lara yenidon baxmaq vo milli-monavi doyarlorimizin
qorunmasi yoniinds coza siyasatini sartlogdirmok ¢ox
zoruridir.
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EVTANAZIVA: “OLUM HUQUQU", YOXSA CINAYST?

GIRIS:

Evtanaziya mahiyyat etibari ilo tarixon asrlor boyu
movceud olsa da, terminoloji ifads kimi ilk dofo olaraq
XVII yiizillikde ingilis alimi vo filosofu Frensis Be-
kon torofindon giindoma gotirilib vo yunan dilindon
torciimoda (&0 — yaxst1, Oévatoc — 6liim) “yiingiil liim”
monasini verir. Frensis Bekon qeyd edirdi ki, “hokimin
vozifasi noinki xostoni sagaltmaq, homg¢inin xastali-
yin yaratdig1 ozab vo iztirablar1 ylingiillosdirmokdon
ibaratdir...”. Professor O.S. Kapinusun miilahizalorino
gora “evtanaziyanin sosial-hiiquqi hadise kimi yaran-
mas1 va inkisafi tarixi 6zlindo osas li¢ morholoni ehtiva
edir”. Birinci morholo evtanaziyant Qadim diinyada
movcud olmus siyasi-hiiquqi tolim osasinda morhomaot
vo miloyyon soraitdo qagilmazliq kimi nozordon
kegirir. Ikinci morhalo Orta osrlordo mdvcud olmus
dini tolimlor asasinda evtanaziya ideyalarina birmonali
olaraq monfi miinasibet ilo sortlonir. Ugiincii marhalo
Yeni tarixin baslangici ilo baslamis vo bugilinodok da-
vam etmokdadir. Bu morholo evtanaziyaya miinasi-
botdos fikir pluralizminin movcudlugu, onun lehino va
oleyhino olan arqumentlorlo baglidir. Miiasir dovrds
bir ne¢o dovlatin evtanaziyani leqallasdirmasi fakti bu
movzu ilo bagli tibb, bioetika, psixologiya, dingiinasliq
vo comiyyatin digor miixtolif sahalorindo miioyyon di-
skussiyalarin aktuallasmasina sobob olmagla yanasi,
hamginin hiiqugsiinaslarin da bu mosaloys dair akade-
mik saviyyoads yanagmalarini zoruri edir.

Evtanaziya anlayisina dair bir c¢ox miilahizalor
movcuddur. Onunla bagh toriflor miisllifdon miiallifa,
qanunvericilikdon ganunvericiliys doyisir. Masalon,
professor M.1. Kovalev “Yasamaq vo 6lmok hiiququ”
osarindo evtanaziyani “tibbi gostoricilor baximdan
olacsiz vaziyyatds olan insanin morhomat motivi ilo,
tibb is¢ilori do daxil olmagla, digor bir soxs torafind-
on hoyatinin kosilmasine yonolmis horokot™ kimi tos-
vir edir. Ingilis dilinin Oksford liigatinde evtanaziya
s0zii “miialico edilo bilmoyon vo agrili xostolikdon ozi-
yyat ¢okon vo ya geri donmoz komada olan pasiyen-

Samadagha Samadzada
The Academy of Public Administration, Master Student

tin agrisiz oldiiriilmosi” kimi izahini tapir. Evtanaziya
anlayisia dair leqal torif bir ¢ox dovlotlorin qanun-
vericiliyindo 6z oksini tapmigdir. Masolon, 1 aprel
2002-ci il tarixds evtanaziyani leqallagdiran Niderland
qanunvericili—yinin miioy-yonlogdirdiyi torifo osason,
“bu va ya digor soxsin 0z istoyi ilo hayatina son qoy-
maq gorart vo homin gorarin bu isdo maraqli olmayan
soxs torofindon yerina yetirilmasi evtanaziya adlanir”.
Evtanaziyanin torifi homginin milli qanunvericiliy-
imizdo tosbit edilmisdir. Belo ki, “Ohalinin saglam-
liginin qorunmasi haqqinda” Azarbaycan Respublikasi
Qanununun 38-ci maddasinds geyd olunur: “Evtanazi-
ya, yoni xastonin xahisi ilo onun 6limiinii hor hansi
vasito, yaxud horokatlo tezlogdirmok, hayatin davam
etmosino kdmok edon siini todbirlorin dayandirilmast
qadagandir. Xostoni bilorokdon evtanaziyaya meyl
etdiron vo ya evtanaziya edon soxs qanunla miioyyon
edilmis gaydada mosuliyyat dasiyir”. Qanunverici
evtanaziya anlayisina dair analoji torifi Azorbaycan
Respublikast Cinayat Macallosinin 135-ci maddosindo
do vermigdir: “Evtanaziya, yoni xostonin xahisi ilo
onun Oliimiini hor hansi vasito, yaxud horokatlo te-
zlogdirma vo ya onun hoyatinin davam etmasino
komok edon siini todbirlori dayandirma — iki ilodek
miiddots islah islori vo ya ti¢ ilodok miiddoto miioyyan
vozifs tutma vo ya miloyyan foaliyystlo moasgul olma
hiiququndan mohrum edilmoklo vo ya edilmomoklo ii¢
ilodok miiddoto azadligdan mohrum etms ilo cozaland-
irilir”. Buna oxsar leqal torifi Rusiya Federasiyasinin
“Votondaslarin  saglamliginin  qorunmasi osaslari
haqqinda” Qanununun 45-ci maddasinds vo Cinayat
Macallasinin 105-ci maddesinds tapmagq olar.

Nazariyyads evtanaziyanin asas iki ndvii mévcuddur:

- Passiv evtanaziya mogsadli sokildo xostonin
agrilarinin azaldilmasindan basqa he¢ bir miialico {isu-
lunun istifade edilmomasi vo faktiki olaraq miialicosi-
nin dayandirilmasi vo ya onun yasamasini tomin edon
xuisusi cihazlardan ayrilmasi anlamina galir;
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- Aktiv evtanaziya koniillii qaydada birbasa olaraq
xostonin miiracioti vo ya xiisusi istoyi ilo miioyyon
vasitolorlo (xostonin badonine zohorli maddenin yeri-
dilmasi va ya sair tisullarla) morhomot motivini rohbar
tutaraq 6liimiiniin reallagdirilmasidir.

Hesab edirom ki, evtanaziyanin istonilon formada
“olim hiiququ” kimi leqallagdirilmast tibb elminin
inkisaf tendensiyalarina, bioetikanin mdvcud prinsip
vo normalarina, imumilikde humanizmin ve hiiququn
asas prinsiplarine zidd hesab olunmalidir. Bu noqteyi-
nazaordon, Azorbaycan Respublikasinin gqanunvericili-
yinds haqli olaraq tesbit olundugu kimi, evtanaziya
hiiquqa zidd cinayat omali olaraq normativ-hiiquqi ak-
tlarda 6z oksini tapmalidir.

I. EVTANAZIYANIN TiBBi VO BIiOETIK AS-
PEKTLORDON YOLVERILMOZLIiYi

Qadim yunan miitofokkiri Protaqorun tezisindo dey-
ilirdi ki, “hor seyin meyari insandir...”. Insan hoyati
150 ona boxs edilmis on doyarli nemotdir. Bu nematin
hor hansi iqtisadi baximdan 06l¢lilmasi, maddiyyatin
insan hoyatindan iistiin tutulmas1 monaviyyatsizliqdir
vo humanizmin tomal prinsiplorina tamamils ziddir.
Tibb elminin vo hakimlorin tizorino bununla bagh ali
masuliyyat diisiir — insanin bir varliq kimi hayatini vo
saglamligini istonilon soraitdo vo halda tomin etmok.
Comiyyat onlardan birmonali olaraq mohz bu vozifonin
icrasini tolob etmolidir. Bugilinadak har bir hokimin and
icdiyi “Hippokrat and1” 6zlinds bu ciimloni oks etdirir:
“Moan heg¢ kimo 6z istoyi ilo belo 6liimciil vasito ver-
moyacom v oxsar niyyat li¢iin yol gostormoyocom...”.
XVI-XVII osrlordo yasamis Frensis Bekonun geyd
etdiyi hokim torofindon “xostoliyin yaratdigi ozab
vo iztirablar1 ylingiillosdirmok™ vozifasi onun yal-
niz evtanaziya vasitosi ilo dldiiriilmosi kimi sortlon-
momolidir, ¢ilinki tibb elminin vacib sahalorindon biri
olan miiasir anesteziologiya xastaliyin yaratdigi homin
ozab va iztirablar1 on az1 minimuma endirmok sovi-
yyasina qoador inkisaf etmisdir. Bu baximdan evtanazi-
yanin totbiqi bioetikaya vo tibbin iimumi toyinatina
zidd bir amoal kimi halo 1949-cu ildo Umumdiinya Tibb
Assambleyasi torofindon gobul edilmis vo indiyadok
miioyyaon olavalorlo qlivvado olan Beynolxalq Tibbi
Etika Macollosinin miivafiq miiddealart ilo qadagan
olunur.

Elm siibut edib ki, hor bir insanin orqanizmi individ-
ual vo unikaldir. Tokzib edilmoz faktdir ki, 6liimciil vo
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carasi tapilmayan xastaliklorlo miibarizs aparan, homin
xostolikloro qalib golon insanlar vardir. Hokimlorin
prognozlarina baxmayaraq, miioyysn uzun miiddotdon
sonra komadan reabilitasiya alan insanlarin say1 da ki-
fayot qodordir. Evtanaziyanin leqallagdirilmasi homin
insanlara verilmis on doyarli nemati — onlarin hoyatini
ollorindon alinmas1 sansini artirir.

Miibarizo inkisafa aparan bir yoldur. Insanlar xosto-
liklorlo miibarizo aparmasa, onlar torofindon moglub
olmaga mohkumdurlar. Insanlarin miioyyen 6liimciil
xastaliklorlo miibarizosi yeni miialico preparatlarinin
icadina, reanimatologiyanin, anesteziologiyanin,
onkologiyanin, farmakologiyanin vo tibbin digor
saholorinin inkisafina, imumilikde tibbin qradasi-
yasina gotirib ¢ixarir. Illorlo miialicosi miimkiin ol-
mayan vo ke¢misdo millionlarla insanlarin 6liimiino
sabab olan agir xastoliklorin tibb elmi torafindon ¢arasi
tapilmisdir. Bunlarin hamaist insanlarin hamin 6liimciil
xastaliklorlo miibarizesi noticesindo orsoyo golmisdir.
Fikrimco, evtanaziyanin leqallag-dirilmasi insanlarin
miioyyon xostalikloro toslim olmasina daha ¢ox sdvq
edos, bununla da homin xastaliklorin ¢arssinin tapil-
masini vo imumilikdo tibb elminin inkisafin1 xey-
li loangids bilor. Hor hansi 6liinmeiil xostaliya toslim
olma golocokdo homin xastoliklordon digor insanlarin
da 6locayini labiidlosdirir.

Miihiim bir faktdir ki, Umumdiinya Tibb Assamb-
leyasinin 1987-ci ildo bas tutmus 39-cu sessiyasinda
“Evtanaziya deklarasiyas1i” qobul edilmisdir. Homin
deklarasiyada qeyd edilir ki, “evtanaziya qosdon
xostoni hoyatdan mohrum etmo kimi hotta homin
xostonin vo ya onun yaxinlarinin oxsar miiraciati
osasinda etik deyildir”. Homin Deklarasiya Umum-
diinya Tibb Assambleyasinin 2015-ci ildo kegirilmis
va biigiinodok sonuncu sayilan 200-cii sessiyasinda da
tosdiglonmisdir.

II. EVTANAZIYANIN HUMANIiZMO VO
HUQUQA ZiDD OMOL KiMi QADAGAN
EDILMOSININ ZORURILIiYi

Niderland, Liiksemburq, Belgika vo Isvecra kimi Av-
ropa dlkalorinin evtanaziyani miioyyon formada leqa-
llagdirmalarina baxmayaraq, Avropa Surasinin Par-
lament Assambleyasi-nin 25 yanvar 2012-ci il tarixli
Rezolyusiyast Avropa 06lkolorinin evtanaziya ilo baglh
rohbor yanagmasint miioyyonlosdirdi: “Evtanaziya
harakat vo ya horokatsizlik yolu ilo komoksiz voziyyat-
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do olan insanin gosdon o6ldiiriilmasi kimi onun rifahi
namino homiso qadagan olunmalidir”. Masalon, Nider-
landin evtanaziyani leqallasdirmasini Avropa Surasinin
Parlament Assambleyast  “insanin  fundamental
hiiququ olan yasamaq hiiququnun pozulmas1” kimi qi-
ymotlendirir. Belo ki, 4 noyabr 1950-ci il tarixli “Insan
hiiquqglarinin vo asas azadliglarin miidafiasi haqqinda”
Avropa Konvensiyasinin “Yasamaq hiiququ” adlanan
2-ci maddasing asason, “he¢ kos qanunla 6lim cazasi
nozordo tutulmus cinayat torotmoys goro mohkomao
torofindon ¢ixarilmis belo hokmiin icrasindan basqa,
hoyatindan mohrum edils bilmoz”. Bu Konvensiya
miibahisali termin olan vo he¢ bir hiiquqi xarakters
malik olmayan, belo demok miimkiinsa, hiiquqi absurd
hesab edilon “6lim hiiququ” anlayisini tosbit etmir.
Umumiyyatla, “6liim hiiququ” anlayismnin pozitiv qa-
ydada ganunvericilikdo tosbit edilmasi son doracado
tohliikolidir, ¢iinki insan vo votondas hiiquglarmin vo
azadliglarinin tominatgisi kimi dévlatin subyekt olaraq
yasamaq hiiququna miidaxilasi istigamatinda aktivliyi
tolob olunacaq. Bu iso, insanin tomal va tobii hiiququ
hesab edilon yasamaq hiiququna tamamils ziddir.
Ideal insanin mévcud olmadig: kimi, ideal comiyyo-
tin do mdvcudlugu geyri-miimkiindiir. Hor bir comi-
yyatin realliginda neqativ faktorlar oldugu iigiin,
evtanaziyanin leqallasdirilmas: golocokdo miioyyon
sobablordon daha ¢ox insan liimiine vo cinayato yol
acacaq. Belo ki, comiyyoatdo evtanaziyadan sui-isti-
fado etmo hallar1 istisna edilmir. Insanlar 6z qohum-
lar1 vo ya digor soxslor torofindon miioyyan tozyiqlo
rastlaga bilorlor. Moasolon, evtanaziyani leqallasdirmis
Amerikanin bozi statlarinda vo yuxarida adi ¢okilon
Avropa dovlotlorindo Gvladlarin yagh valideyinloring
qars1 homin “vasitodon” istifado etmasi ilo bagh tozy-
iglor geydo alinmigdir. Homin 6lkslords evtanaziyadan
sui-istifado etmo yolu ilo hokim etinasizligina, onun
qoydugu yanlis diagnoza va apardigi sohv miialicoyo
“boraot” qazandirma faktlarma da rast golinmisdir.
Mosalon, Niderland Kralliginin Cinayat Macollosi-
nin 40, 293 va 294-cii maddslorinin tahlili asasinda
belo tofsir edilir ki, hokim xiisusi subyekt kimi zoru-
r1 voziyyatlordo evtanaziyani totbiq eds bilor vo onun
bu omoali cinayat mosuliyyati yaratmir. Bu név ganuni
sokilda hakima bir “callad” kimi insanin hayatina qasd
etmok solahiyyatini veron miiddoalar realliqda praktiki
baximdan insanlar {igiin tohliiko monboyidir.
Comiyyatdo iqtisadi baximdan “artiq olan” insan-
larin tibbi xorclori qarsilaya bilmoyacoyi sabob-
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don, ailolorine vo yaxinlarina “yiik” olmasinlar deys
evtanaziyaya raziliq vermolori labiiddiir. Evtanaziyanin
leqallagdirilmasi, bir qayda olaraq, comiyyotdo bels
bir “monavi borc” formasinda tendensiya yaradacaq.
Homginin miioyyon hallarda evtanaziyaya razilasmis
insan 0z saglam organlarini ehtiyaci olan soxslora ver-
ilmasi ilo bagli miiracist edir. Evtanaziyaya qanuni qa-
ydada icazo verilmasi insan orqganlari alveri ilo alago-
dar olan soxslorin bu sahado daha da aktiv foaliyyot
gostormoalorino komoklik edoa bilor. Belo ki, homin sox-
slorin miixtalif vasitolorlo insanlar1 evtanaziyaya sévq
etmolori istisna sayilmuir.

Bir ¢ox hallarda agir xostoliys tutulan soxs adoton
qeyri-normal sosial davraniglar gdstorir vo miioyyon
psixoloji sarsintilar kegirir. Bununla bagli homin gox-
sin nainki evtanaziyaya raziliq vermok, hatta 6ziino
qasd etmak ehtimali artir. Evtanaziyanin qanuni olaraq
totbiqi iso insanlar torafindon bu tsulla “6ziinaqosd”
hallarinin sayini nisbaton artiracaq, bir név buna sdvq
edacak, ¢iinki evtanaziyani leqallagdiraraq biz in-
sanin 6ziino qosd etmoyino daha da rahat, “miinbit”
sorait yaradiriq. Evtanaziyanin leqallasdirilmas: insan
hayatinin ona verilmis oan doyorli nemati kimi avval-
ki shamiyyatinin qorunub saxlanilmasini siibhs altina
atacaq. Comiyyatin demoraliza-siyasi, movcud insani
dayarlarin itirilmasi, insan hoyatina dair soyuqqanlt
yanagma tendensiya kimi nisbaton artacaq.

III. EVTANAZIYAYA ALTERNATIV

Evtanaziya voziyyotdon son ¢ixis yolu deyil, ona al-
ternativ olan digor vasitolor var. Bunlardan an 6nomli-
si xeyirxahlig1 vo insanparvorliyi toblig edon palliativ
yardimdir. “Pallium” sozii latin dilindon torcimods
“ortiik”, “plas” monasini verir vo metaforik olaraq
palliativ yardimin asas prinsipini oks etdirir: magsad
xostoni sagaltmaq deyil, “Ortiik qaygisi” ilo onun
hayatinin son anlarmi daha monali vo somorali et-
mok, fiziki vo monavi azab va iztirablarini minimuma
endirmak, qohularinin va yaxinlarinin vaziyyastini yax-
silagdirmagdan ibarotdir. Beloaliklo, palliativ yardim
tibbi vo sosial foaliyyet sahasi kimi miialicosi miimkiin
olmayan soxslorin, onlarin ailo tizvlorinin vo yaxin-
larinin fiziki, psixoloji, manavi, sosial va digor prob-
lemlorinin miioyyon edilmasi, giymatlondirilmosi vo
bu soxslora yardimin gostorilmasi {izra genis todbirlor
sistemidir.

Birinci ndvbado, tibbi gdstoricilor baximdan sagal-
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mas1 miimkiin olmayan pasiyentin iztirablarint mini-
muma endirmak {i¢iin onun fiziki agrilarinin derace-
si Olciiliir vo homin Ol¢ii skalasina adekvat olaraq
miivafiq agrikasici vasitalor totbiq edilir. Daha sonra,
Xastayo, onun ailo ilizvlerine vo yaxinlarina onlarin
yasina, pesasing, dini inanclarina, arzularina vo digor
vacib amil-lors uygun olaraq monavi dostok gostarilir.
Homin dostok insanin 6liimiindon sonra da onun qohu-
mlarina vo yaxinlarina miinasibatdos ehtiyac duyulacaq
qader garsilanir.

Kompleks sokilda palliativ yardim gostoron mokan
olan hospislorin boylik ohomiyysti vardir. Hospis
sOzii latin dilindon torciimoado (“hospes”, ‘“hospi-
tium”) “qonaqgpoarverlik” kimi torciimo olunur vo
miasir giiniimiizdo daimi vo 6donissiz olaraq sagal-
maz pasiyentlora vo onlarin yaxinlarina hom xastonin
sagliginda, hom do onun vofatindan sonra pesokar
miitoxassislor vo xeyirxah insanlar torofindon tibbi,
sosial, psixoloji, menovi vo hiiquqi yardim gostoron
miiossisa anlamini verir. Xospis harokatinin lider-
lorindon biri olmus vo 1967-ci ildo ilk dofs olaraq
London gohorindo miiasir tipli xospisin osasini qoy-
mus hokim Sesiliya Sanders qeyd edirdi ki, “hokimin
istiraki ilo 6liim haqqinda miiraciotlor yalniz o halda
bas verir ki, xostolor miiasir xospis xidmatlorinin neco
foaliyyot gostormosindon xoborsiz olurlar”. Maraqlh
faktdir ki, Sesiliya Sanders 2005-ci ildo vaxtilo 6zii
torofindon asas1 qoyulmus xospisdo onkoloji xastolik
sobabindon 87 yasinda Omriinii basa vurmusdur. Bir
cox gabaqcil olkalords artiq ugurla faaliyyst gostoran
bu miisssisaloar, toossiiflor olsun ki, Azorbaycanda holo
ki, foaliyyot gostormir. Bunun isa asas sababi pallia-
tiv yardim haqqinda comiyyatimizin iizvlorinin kifayot
godor molumatli olmamasidir. Soxsi miilahizolorima
goro 6lkomizds bu istigamotdo maariflondirici islorin
aparilmasi zoruridir.

Palliativ yardim oliimii tobii proses kimi norordon
kecirir, onun daha tez bas vermasino vo ya golisinin
uzadilmasina ¢aligmir. Humanist comiyyatin an boyiik
nailiyyatlorindon biri olan palliativ yardim hom ds in-
sanlarin sagalmaq haqqinda iimidlorini slindon almur.
Omrii agrisiz, ozabsiz, ziilmsiiz basa vurmagq, yarimeiq
qalmis islori bitirmok, dogma vo yaxinlar ilo “halal-
lasmaq” vo layagotlo vidalasmaq, insanin dliimiindon
sonra itki agrisini ¢gokon yaxinlarina monavi dastok ol-
magq, “diinyasint doyismok™ anlayisini “loyaqotli hoyat
va loyaqotli 6liim™ anlayist ilo barabarlogdirmok palli-
ativ yardimin falsofasini oks etdirir.
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NOTIiCO:

Qeyd edildiyi kimi, miiasir tibb elminin inkisafi,
hiiququn vo bioetikanin formalagmis osas prinsiplori
vo normalari, humanizm ideyalart vo movcud al-
ternativlor evtanaziyanin sosial-hiiquqi hadiso kimi
movcudlugunu moagsadouygun hesab etmir vo qanuni
olaraq totbiqino icazo vermir. Evtanaziyanin hom
nazari, hom do praktiki baximdan hiiquqi absurd hesab
edilon “6liim hiiququ” anlayis1 kimi qanunvericilikdo
tosbiti noinki ondan sui-istifade hallarinin mdvcud-
lu-gunu, homginin comiyyatin demoralizasiyasi, insan
hoyatinin ali doyaor kimi hesab edilmasi ideyalarinin
sarsilmast vo ona dair soyuqgqanli yanagsmanin artma
ehtimal ilo sortlonmasini istisna etmir.

Belaliklo, evtanaziya mahiyyat etibari ilo bir insanin
0z istoyi ilo olsa belo digor insan torafindon qosdon
oldiiriilmosi, yaxud mogsodli sokildo onun 6liimiino
sorait yaradilmasidir. Bu omal istonilon formada vo
soraitdo morhomoat motivi asasinda toradilmoasindon
asili olmayaraq cinayot omali kimi qanunvericilikdo
0z oksini tapmalidir.

Evtanaziyaya daha effektiv alternativ sayilan vo ugur-
la tatbiq olunan palliativ yardim, evtanaziyadan forqli
olaraq, bioetikaya zidd deyil, tibb elminin inkisafina
monfi tosir gostormir, timumilikdo humanizmin vo
hiiququn asas prinsiploring cavab verir. Genis todbirlor
sistemi kimi olillors, ahillara, agir yataq xostaloring,
xostoliyin agirlasan vo geridonmoaz morhalasi diagnozu
qoyulmus pasiyentlora hoyat keyfiyystini yaxsilasdir-
maq moqsadi ilo kompleks sokildo 6donissiz osaslar-
la tibbi, sosial, psixoloji, monavi vo hiiquqi xidmatlor
gostoron palliativ yardim noinki sagalmast miimkiin
olmayan xastonin son giinlorini agrisiz vo daha monali
yasamasina komoklik edir, homginin onun ailo tizvlori-
nin va yaxinlariin vaziyyatini yaxsilasdirir, itkilori ilo
bagli miioyyon problemlorini qarsilamaga yardimgi
olur.

Yuxarida yazilanlar tohlil edorak belo mantiqi natico
cixarmaq olar ki, XVI-XVII asrlords yasamis ingilis
alimi va filosofu Frensis Bekonun geyd etdiyi “hokim-
in vozifasi noinki xostoni sagaltmaq, homginin xostoli-
yin yaratdigi ozab vo iztirablan yiingiillosdirmokdon
ibaratdir...” ifadoasi miasir tibb elminin vo insanparvar-
lik ideyalarmin inkisafi dovriinds evtanaziyanin deyil,
mohz palliativ yardimin folsofasini oks etdirir.
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EVTANAZIVA: “OLUM HUQUQU", YOXSA CINAYST?

The Academy of Public Administration, 4th year Law Faculty student

GiRIisS:

Evtanaziya yunan dilindon torcimodo “asan o6liim”
monasint verir. Miiasir dovrde bu ifado termin kimi
agir xostolikdon oziyyot ¢okon soxslorin hoyatini son-
landirmagqla onlar1 oziyyotdon xilas etmok monasinda
basa dusuliir.

Umumiyyatlo, evtanaziya vo onun no deracads yol-
verilon olub-olmamasi barasinda biitiinliikde 20-ci os-
rdo, homg¢inin 21-ci asrin avvallorindo miitoxassislor
torofindon genis miizakiroalor aparilmisdir. Evtanazi-
ya yalniz hiiquqi cohatdon deyil, habels oxlaqi (dini)
normalar va tibb elminin asaslar1 ndqteyi-noazorindon
do qgiymotlondirilmisdir. Qeyd etmok lazimdir ki,
evtanaziya barosindo fikirlor miibahisoli olmasi ilo
secilmis, bu mévzuda iki qrup — evtanaziya torofdarlar:
Vo evtanaziya oleyhdarlart meydana ¢ixmisdir.

Qeyd edok ki, insanlarin evtanaziyaya miiraciot et-
molorinin asas sobabi siddatli vo doziilmoz agrilardir,
lakin ABS ve Hollandiyada aparilan arasdirmalar
gostormisdir ki, evtanaziya isayan soxslorin yalniz tigdo
biri siddatli vo doziilmoz agrilar sobobi ilo evtanaziya
vasitasilo hayatina son vermak istoyir.

Evtanaziyaya hiiquqi baximdan yanasarken diinya
tocriibasindo bu sahoads asas baxis sistemlorini ti¢ tipdo
gdrmok miimkiindiir:

1. Evtanaziya cinaystdir — evtanaziya cinayot omoli
kimi miivafiq dovlstlorin cinayat macallolorinds tasbit
olunmusdur;

2. Evtanaziya yolverilondir, lakin bozi hallar daxil-
indo torodilmosi onu cinayato ¢evirir — evtanaziyadan
sui-istifads cinayatdir;

3. Evtanaziya leqal tibbi prosedurdur — bu, asason Qor-
bi Avropa 6lkolorinds rast golinon praktikadir. Qeyd
etmok lazimdir ki, evtanaziya bu olkolordo qanuni
olsa da, onun hoyata kecirilmosi lizorindo ciddi nozarat
movcuddur vo bu barado qanunla xiisusi toloblor

Vugar Rustamli

mioyyon edilmisdir.

Bu yazida evtanaziya bir sira aspektlordon izah olu-
nacaq vo onun yolverilon olub-olmamasi barasindo
yekun gonaato golinacokdir.

EVTANAZIYA OLUM HUQUQU KiMi

Umumilikdo 6liim hiiququ insanmn 6z iradasi osasin-
da agir ozabverici xoastolikdon oziyyat ¢okdiyi halda
hoyatinin sonlandirilmas1 hiiququnu 6ziindo ehtiva
edir. Bu hiiquq bazon “sorafli 6liim hiiququ” da adlanir.

Oliim hiiququnun iki névii vardir:
1) hokim yardima ilo 6zilino qosd;
2) evtanaziya.

Hokim yardimi ilo 6ziino gosdlo evtanaziyanin osas
forqi 6ziinii hayatdan mohrum etmonin kim torafindon
hoyata kegirilmasinds gostarir. Belo ki, hokim yardimi1
ilo 6ziino gosdde hokimin xostonin arzusu osasinda
ona miixtalif 6ldiiriicii dermanlar1 vo ya diger dorman-
lar1 6ldiiriicii dozada toqdim etmasi vo xastonin onlari
miistaqil sokildo gobul etmasi naticasinds o, 6z hayati-
na son qoya bildiyi halda, evtanaziyada bu forqli tisul-
larla yalniz hokim torsfindan hayata kegcirilir.

Qeyd edok ki, 6liim hiiququ oksor hallarda fiziki
agrilardan oziyyot ¢okon soxsloro totbiq edilso do,
tocriibads forqli hallara da rast golinibdir. Belo ki, Hol-
landiyada Aureliya Brouvers adli 29 yasli qadin psixi
problemlorinin ona ozab vermasinin Sliim hiiququna
asas vera bilmasini § illik miibarizasinin sonunda moh-
komoalors siibut eda bilmisdir ki, bununla da, onun 6z
hayatina son vermasi yolverilon hesab olunmusdur.
Umumiyyatla, evtanaziyani 6liim hiiququ kimi tanryan
bir sira gorkomli hiiqugsiinas alimlor onun haoyata
kecirilmosindo hor hansi bir mohdudiyysto ehtiyac
olmadigmi qeyd edirlor. Burada asas mosalo odur ki,
ogor soxs 0z yasamaq hliququnu sarbast sokildo hoyata
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kecirarok hayatin1 davam etdirs bilirsa, onda ns {igiin
istodiyi vaxt 6z azad se¢imi asasinda bu hiiqugdan im-
tina edo bilmasin?

Hovard Qrey bildirir ki, insan hoayati onu yasayanlarin
baxis1 ilo miiayyonloasir. ©gor hor hansi bir soxs hayat-
dan bezibsa, depressiya vo ya doziilmoz stress yasayir-
sa, bu zaman onun 6liim hiiququ vardir.

Qeyd edok ki, bu giin diinyanin 25-9 yaxin 6lkasindon
(esason Avropa 0Olkolori) 6liim hiiququ totbiqinin toraf-
dar1 olan toskilatlarin ittifaqin1 6ziindo birlogdiran
Oliim Hiiququ Comiyyatlori iizro Diinya Federasiyasi
adl1 beynolxalq toskilat foaliyyot gostorir. Bu toskilat
diinyanin miixtalif 6lkslorinds 6liim hiiququnun tanin-
masl1 vo onun totbiginin qanunvericilikds tsobit olun-
mas1 ugrunda genis miibarizo aparmaqdadir.

Onu da geyd etmok lazimdir ki, evtanaziyanin 6liim
hiiququ kimi taninmasi1 mosalasi insanlarin istonilon
vaxt 0z hayatlarina son vermolari ilo alagslondirilon
bir masoalo deyildir vo bu sahado aparilan arasdirma-
lar soxslorin 6liim hiiququ adi altinda evtanaziyadan
istifado etmosini osason xroniki vo Oliimciil xosto-
liklora yoluxma, habels badbaxt hadisalar noticosinda
agir xosarot alaraq sikost qalma, iflic vo s. kimi digor
voziyyatlordo yolverilon hesab edirlor. Hotta Marqaret
Brazyer geyd edir ki, 6lim hiiququ fundamental insan
hiiquglarindan biridir vo o, fundamental hiiquq kimi
taninmirsa, onda digor asas insan hiiquqlarindan danis-
maq monasizdir. [1]

Taninmis alimlordon Belian qeyd edir ki, oslindo
Olim hiiququ insanin goxsi toxunulmazliq vo azadliq
hiiququnun bir hissasidir vo onu ayrica bir hiiquq kimi
tosbit etmoya ehtiyac yoxdur. Insanlar bu hiiququ da
digorlori kimi hoyata kegirmokdo sorbostdirlor. [2]
Lakin istisna haldir ki, bu hiiquq yalniz evtanaziya
daxilindo basa diisiilmali vo hoyata kegirilmolidir. Oks
halda, psixoloji problemlardon qaynaqlanan intihar vo
s. kimi yollarla soxslorin 6zlorini hoyatdan mohrum et-
mosi comiyyat daxilinds heg bir effektiv noticoya nail
olunmasina gotirib ¢gixara bilmoz va butipli horokatlor
yalniz 6z manfi xiisusiyyatlori ilo miisahids oluna bilor.

Insan azadhiglarmi 6n plana ¢oken bir qrup
hiiqugstinaslar evtanaziyaya miinasibatdo geyd edirlor
ki, ogor hor hansi bir horokot soxsin monafeyino
uygun va koniillii suratde hoyata kegirilirss, homginin
digorlorinin hiiquqglarina xolol gotirmirso, onda onu
reallasdirmaq tamamilo yolverilondir. [3] Bu sobab-
don, onlar etiraf edirlor ki, insanlarin 6lim hiiququ
vardir vo bu hiiququn hayata kecirilmasi heg bir halda
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digorlorinin hiiquq vo azadliglarina har hansi zarar ye-
tira bilmaz.

Qeyd etmok lazimdir ki, 6liim hiiququ kimi evtanaziya
oxlag normalarinin universal totbiq oluna bilacayi krit-
eriyant tomin etmok qabiliyyatino malikdir. Belo ki,
evtanaziyaya qanunvericilikdo icaza verilmasi vo onun
totbiginin genislondirilmosi insanlarda 6z hiiquq veo
azadliglarin1 daha sorbast hoyata kec¢irmok moqsadilo
motivasiyan: daha da artira vo dovletlorin evtanaziya
tizorinda ciddi nozarati ilo miioyyon miiddotdon sonra
bu praktika tokmillogo vo ondan istifadodon somorali
naticalar alds edils biloar.

Nozoro alaq ki, 6lim hiiququ kimi evtanaziyaya
havasin artmasina sabab olan amillordon biri agir xaste-
liklordon oziyyat ¢okon soxslora lazimi tibbi yardimin
gostorilmomasidir. Miialice tisullar1 azaldigda vo ya
onlar he¢ bir somarali natico vermodikdo xastolords
evtanaziyanin totbiqine havas sortlonir. ©gor xastalor
artiq agr1 vo oziyyat ¢okmok istomirlorss, onda onlarin
bu hiiqugdan istifadasi yolverilon status almis olur.

Evtanaziya barasindo diinya tocriibasine nozor saldig-
da aydin olur ki, evtanaziyanin qanuni oldugu 6lkalorin
he¢ do hamisinda o, 6liim hiiququnun hayata kecirilmo
vasitolorindon biri kimi nazaords tutulmur. Buna osas
sabab kimi 6liim hiiququnun halo do miibahisoli mévzu
kimi qalmast vo hiiqugsiinas alimlorin evtanaziya
barasindo ortaq naticoya golo bilmomalaridir.
ABS tacriibasinds evtanaziyanin totbiqinin qanuni vo
ya qanunsuz olmasi statlara goros forqlonir. Lakin stat-
larin oksariyyatindo bu, qanunsuzdur. Bununla bels,
bu 6lkodo Kaliforniya mohkomolori 6z tocriibolorindo
evtanaziyanin yolverilon olmasi barasinds ohamiyyatli
masalolora yer vermislor. Masolon, 1983-cii ildo Kali-
forniyada ails lizvlarinin istayi ilo iki hokim respirator
vo nomlondirici borulart agir xastolikdon aziyyat ¢okon
soxsdon ayirmagla onun hoyatina son vermislor. Bunu
hoyata kegirmoyi ailo iizvlori istasolor do, onlarin bu
omoli evtanaziya hesab edilorok togsirlondirilmislor.
Lakin mohkoma biitiin miialicolorin tasirsiz oldugunu
va xastonin siddatli agrilardan oziyyat ¢okdiyini nazors
alaraq onun hoyatina son vermoyi morhomotli addim
kimi qiymotlondirarok hor iki hokimi togsirsiz hesab
etmisdir. [4]

Avropa oOlkalori tocriibesinde evtanaziyanin hansi
saviyyada yolverilon olub-olmadigi 6lkalors gora doy-
ismokdadir. Bu, asason 6ziinii evtanaziyanin hansi no-
vdo hoyata kecirilmosindo gostorir. Belo ki, evtanazi-
yanin aktiv (evtanaziyanin totbiq olunacagi soxsin
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miixtolif qlivvalorls, asason 6liimciil iynalarlo hoyatdan
mohrum edilmosi) tatbiqi Hollandiya, Belgika, Isvegro
vo Liiksemburq kimi Avropa 6lkalorine leqal oldugu
halda, onun yalniz passiv (evtanaziyanin totbiq olu-
nacag1 soxsin hoyatin davam etmosi ti¢iin shomiyyatli
olan vasitolordon mohrum edilmasi ilo 6ldiiriilmasi)
sokilda hoayata kecirilmasi iso Birlogmis Kralliq, Dani-
marka, Ispaniya vo Yunanistan qanunvericiliklorindo
leqal olaraq tosbit olunmusdur.

EVTANAZIYA CINAYOT KiMi

Evtanaziyanin cinayot kimi tanimib formalagdiril-
masinda gorkomli hiiquq alimlorinin ovozsiz rollari
olmusdur. Bu sahads ortaq fikirdon ¢ixis edon Harris
vo Sheldon kimi alimlorin miilahizalorine gore fiziki,
aqli va saglamliq xiisusiyyatlorino gora geri qalan sox-
slorin hoyatdan mohrum edilmasi onlarin comiyyotdon
qovulmasi kimi basa diistilmolidir. S6zligedon alim-
lorin arqumentlorinds baslica masalolordon biri do
mohz oqli cohatdon zoif olan soxsloro garsi evtanazi-
yanin toradilmasinin yolverilmoz hesab olunmasidir.
Belo ki, onlar tibbi miilahizoloro osaslanaraq qeyd
etmislor ki, fiziki cohotdon saglam olmayan soxslora
qars1 evtanaziyanin totbiqi oqli zoaifliyi olan soxslora
nisbotdo daha mogsodouygundur. Bu, osason oqli
xostoliklorin soxsloro daha az oziyyot vermasi vo on-
larin miioyyon miiddstdon sonra aradan qaldirilmasina
nail ola bilmoklo slagalondirilirdi. [5]

Evtanaziyanin yayilmasia qars1 olan bir qrup alim-
lor hom hiiquq, hom do tibb elminin asaslarindan ¢ixis
edorok siibut eds bilmislor ki, evtanaziyaya razi olan
soxslorin oksariyyatindo bu istok depressiyadan irali
golir. [6] Bu problemin hall olunmasi, yoni hom sox-
slorin psixoloji voziyyetini yaxsilasdirmaq, homgi-
nin do evtanaziyanin yayilmasinin qarsisini almaq
maqsadilo dovlatlorin miivafiq icra hakimiyyati orqan-
lar1 torafindon ohaliys xidmot edon yeni miiassisolorin
yaradilmasi toklif olunmusdur. Bu totbiqdo osas
mogsad soxslorin “hayat hiiququ”nu boarpa etmok vo
onlar1 “sorafli 6liim hiiququ’’ndan, yoni evtanaziyadan
konarlagdirmaqdir. Aragdirmagilar bu yolla evtanazi-
yanin koskin suratdo azalacagini prognozlasdirirlar.

Evtanaziyanin oleyhins ¢ixis edon bir ¢ox tanimnmis
hakimlor bildirirlor ki, miiasir dovrda tibbin ytiksok ink-
isafi, yeni texnologiyalarin xastaliklorin miialicesindo
genis istifado olunmasi naticoasinds artiq evtanaziyaya
ehtiyac yoxdur. Qeyd olunur ki, evtanaziyada osas
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maqsad kimi mohz konkret soxsi hayatdan mohrum et-
moklo onu doziilmoz agridan xilas etmok ¢ixis edirsa,
bu zaman soxsin hoyatina son vermok ovazino, alter-
nativ iisul kimi yiiksok dozali agrikesicilordon istifado
daha mogsadouygundur. Habelo, miialicosi miimkiin
hesab edilmoyon xastoliklorin miialicosinin yaxin
illordo miimkiin ola bilocayini nozords tutan hokim-
lorin miilahizalori do bu sahodo evtanaziyaya ehtiyac
qalmayacagim gostarir. Umumdiinya Sohiyya Toskilati
bildirir ki, yiiksok dozali agrikasicilordon istifado et-
moklo xostolorin agrilarini hissedilmoz hala gotirmok
naticasinda onlar na 6liir, na do dliimlari toxira salinir.
Bu hal hoyatla 6liim arasinda tibbi bir prosesi toskil
edir. Homginin bu vasits psixoloji vo manavi aspektlori
0ziindo ehtiva edir. Qeyd olunur ki, bir soxsin yasadigi
travma ancagq fiziki agrilardan ibarat deyil, burada isti-
fado olunan dormanlar soxsin agrilari yiingiillosdirse
da, onun psixologiyasini rahatlatmir. Bu sabobdon,
yeni dormanlardan istifadoys ehtiyac yaranir ki, on-
lardan istifado ilo soxsin psixoloji voziyyetini rahat-
latmaq mogsadi giidiiliir vo bu da soxsi depressiyaya
moaruz qalmaqdan qoruyur.

Qeyd etmok lazimdir ki, dini inanclarin hokmran old-
ugu comiyyotlordo evtanaziyaya qarsi miinasibotlor
birmonalidir. lalxiisus, Islam, Xristianliq vo fudaizm
dinlarinin talabloring asasan, insan hayati miiqoddasdir
vo onu heg bir vachla aldon almagq olmaz. islam &lkalori
tocriibosine nozor saldiqda aydin miisahido olunur ki,
bu 6lkalordo qanunvericilik evtanaziyani cinayat kimi
taniyir vo Ozlilylindo bu cinayato goro agir cozalar
mioyyon edilmisdir. Miisolman G&lkalordo hokimlor
arasinda aparilan sorgu gostormisdir ki, bu o6lkalords
hakimlorin 98%-i evtanaziyani insan loyagaetinin po-
zulmas1 kimi tantyir vo bu ciir amalin téradilmasineg
tamamilo qarsidirlar. [7]

Nozors alaq ki, hiiquqi aspektdon evtanaziyanin tot-
biqi soxsin fundamental hiiquglarindan birini — yasa-
maq hiiququnu mohdudlasdirmaga yonolmisdir. Bu
sobabdon geyd etmok lazimdir ki, evtanaziya 1948-ci
il tarixli Umumdiinya insan Hiiquqlar1 Boyannamosi
vo 1950-ci il tarixli “Insan hiiquglarnin vo osas aza-
dliglarinin miidafiasi haqqinda” Avropa Konvensiyasi
kimi beynoalxalq aktlara tamamilo ziddir. Soziigedon
aktlarda evtanaziya barosinds birbasa danisilmasa da,
Boyannamonin vo Avropa Konvensiyasinin miivafiq
olaraq 5-ci vo 3-cii maddslarindo dolay1 yolla o qa-
dagan olunur:
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Heg kas isgancaya va ya agir, geyri-insani va ya onun
layaqatini al¢aldan raftara vo ya cazaya moruz qal-
mamalidir. (Bayannama, 5-ci madda)

Hec¢ kas isgoncaya, qeyri-insani va ya layaqati algal-
dan raftara va ya cazaya maruz qalmamalidr. (Avropa
Konvensiyasi, 3-cii madda)

Hesab edirik ki, geyd olunan maddslordo evtanaziya
“geyri-insani roftar’in bir novii kimi basa disiiliir.
Miixtalif 61ka tocriibalorine nozor saldiqda goriiriik ki,
ABS tacriibasinds evtanaziyanin tatbiginin ganuni vo
ya qanunsuz olmasi statlara goro forqlonir. Lakin oksor
statlarda bu, qanunsuzdur. Statlarin miistoqil olaraq 6z
qanunvericiliklorindo bu barado miiddealar miioyyon
etmasi naticasinds hor statda evtanaziyanin totbiqi ilo
bagh forqli hiiquq miinasibatlori meydana golmisdir.
Avropa 6lkolori (osas etibarilo Qoarbi Avropa) evtanazi-
yanin bu dlkslords ganuni olmasi ilo secilmokdadir.
Lakin evtanaziyanmn hansi ndvds totbiq olunmasina
goro bu, forglonir. Belo ki, oksor Avropa 6lkalorindo
passiv evtanaziya qanuni oldugu halda, aktiv evtanazi-
ya hec¢ do biitiin dlkolordo ganuni deyildir. Nozora
almaq lazimdir ki, evtanaziyanin istonilon ndviiniin
totbiqi Avropa Olkolorindon Polsa, Litva, Latviya vo
Norve¢ ganunvericiliklorine osason cinayat masuli-
yyoti yaradir. Onu da qeyd edok ki, evtanaziya Israil
qanunlari ilo roasmon qadagan olunsa da, xiisusi hallar-
da ona yol verilir.

Bu hisso tizro fikrimizi qisa olaraq ifads edorok geyd
edo bilorik ki, evtanaziyanin aleyhino olan fikirlorin
osaslar1 asagidaki sokildodir:

Oxlaqi (dini) baximdan:

- evtanaziyanin totbiqi comiyyatin “hoyatin miiqod-
dasliyi”’na olan hormatini zaifladir;

- evtanaziya miixtolif xarakterli xostoliklordon ozi-
yyat ¢okon soxslorin digarlorindon doyarsiz oldugunu
gostarir;

- evtanaziya koniillii totbiq olunmaga baslasa da,
miioyyon miiddot sonra hoyatdan mohrum edilmasi
maqsadouygun hesab edilmoyon soxslora do macburi
sokilds evtanaziyanin totbiqi qaginilmaz ola bilar;

Praktiki baximdan:
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Evtanaziyanin totbiqi monfi tosir gdstora bilor:
- xostalorin davamli miialicasing;

- hokimlorin xastalorin hoyatini xilas etmoya yonalon
cohdlaring;

- agir xostoliklor iiclin effektiv miialico yollarnin ax-
tarilmasina;

Homginin evtanaziya:

- psixoloji cohatdon hassas insanlarda 6liimo hovasi
artiracaqdir;

- ailolori torofindon tork edilon xastolordo O6liimiin
yegano holl lisulu olmasi barodo asash diisiincolor for-
malagsdiracaqdir.

NOTIiCO:

Movzu lizro izah olunanlart imumilosdirarok asagida-
k1 naticaya golirik:

1) Insanlarin 6z hoyatlar1 barasindo sarbast gorar vera
bilmoloari, habelo miixtalif 6lkalorin tacriibasi evtanazi-
yaya hovasli olan soxslorin tibbi vo hiiquqi cohatdon
xarakterizo olunmasi noticosindo onlarin oksoriyye-
tinin bu arzusunun asaslt oldugunu miioyyan etdiyi
ticlin fikrimizco evtanaziya O6lim hiiququdur, lakin
onu cinayats ceviron amillor halo do mévcuddur vo
bu sobabdon, onlar aradan galdirilmali, evtanaziyanin
totbiqi formalar1 konkret anlayislarla ohato olunmali,
habelo evtanaziyanin mogsadi forqli monalarda basa
diistilmomalidir;

2) Oliim hiiququ kimi tanindig1 halda evtanaziya ci-
nayot mosuliyyati yarada bilmoz, lakin ondan sui-isti-
fadonin vo digor hiiquga zidd amollorin hayata kecir-
ilmasino qars1 dovlatlor somarali natico vera bilocok
metodlarin totbiqini stirotlondirmalidirlor;

3) Evtanaziyanin qeyri-insani roftar kimi basa
diisiilmomasi tiglin comiyyat daxilindo maariflondirici
tobligatlar aparilmali vo soxslorin 6lime havasli ol-
masinin naticasinin yalniz 6liim hiiququnun yol verdi-
yi hallarda reallagdirila bilocayi izah edilmalidir.
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TIBBI MUDAXIL ZAMANI PASIYENTIN MBLUMAT-

LANDIRILMIS RAZILIG

1. Beynalxalq alom va Azarbaycanda movzunun ak-
tualligr hansi saviyyadadir?

Miixtolif tarixi dovrlor orzinds insanlar daha uzun vo

saglam Omiir yasamaq arzusunda olublar. Bu sabab-
dondir ki, tarixi inkisaf morhalslorinds tibb sahasindo
miixtolif tohqiqat vo arasdirmalar aparilmisdir vo
bu giindo bu tendensiya davam etmokdodir. Miiasir
dovrde miixtalif sahslorin qovusmalar1 noticosinda
yeni-yeni elmlor meydana golmokdadir. Bu baximdan
tibb va hiiquq sahalorinin qovusmasindan yeni elm,
tibbi-hiiquq (bioetika) elmi yaranmigdir. “Bioetika”
termini ilk dofo 1969-cu ildo Amerika hokimi  Van
Rensseler Potter torofindon “Bioetika: golocoyo korpti”
kitabinda miiasir diinyada bogoriyyatin yasamasina
potensial tohliiks ilo bagli etik problemlori ifads etmok
tigilin iglodilib.

Bu elm sahasi 6lkomiz ii¢lin yeni olsa belo artiq bu
sahado xeyli miitoraqqi islor goriilmiisdiir. Bu sahads
YUNESKO basda olmagq]la bir sira beynoslxalq toskilat-
larla omokdasliq baslamis, ilkin olaraq doktorontura,
daha sonra iso magistr tohsili kimi “tibbi hiiquq”ixtisas1
yaradilmigdir. Hiiquq vo tibb talobalari iiglin unversi-
tetlordo tibbi hiiquq fonninin todrisine baslanilmisdir.
Umid edirik ki, gériilocok islor bundan sonra da davam
edocokdir.

Tibbi hiiquq hokim va pasiyentlor arasinda olan mii-
nasibatlorin hiiquqi toraflorini tonzimloyon elm saho-
sidir. Bu baximdan onun tonzimladiyi ictimai miina-
sibatlor homigo aktualdir. Heg do tosadiifi deyildir ki,
motbuat orqanlarinda bununla bagli demak olar ki hor
glin molumatlar dorc olunur. Tibbi hiiququn tonzim-
ladiyi ictimai miinasibatlor aktual olmaqla yanasi hom
do, oldugca genisdir. Bu baximdan bir moagalods onun
tonzimladiyi biitiin mosalalora toxunmaq geyri-miim-
kiindiir. Buna gors do biz maqgalomizdo, tibbi hiiququn
asas tonzimladiyi masalolordon biri olan, tibbi miidax-
ilo zamani pasiyentin malumatlandirilmis raziliginin
hiiquqi toroflari ilo bagli malumat vermayao calisacagiq.
Belo ki, bu tibbi miidaxilolor zaman1 pasiyent hokim

Anar Zamir Movsiimoglu
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miinasibatlorinin oan iimds masalalarindan biri, balka
do birincisidir.

2. Tibbi miidaxilo nadir?

Insanin yasamaq hiiququ vo 6z bodoninin biitiin-
lityiinii qorumas1 oan tamal hiiquglardan biri olub, Insan
Hiiquqlar1 Haqqinda Umumi Bayonnams bagda olmagq-
la bir sira beynolxalq hiiquq normalarinda, hamginin
milli qanunvericiliyimizdo 6z oksini tapmisdir. Belo
ki, Azorbaycan Respublikasi Konstitusiyasinda geyd
olunur ki, 6ziiniin koniillii razili1 olmadan he¢ kosin
izorindo tibbi, elmi va basqa tocriibalor aparila bilmoz.
Homginin “©Ohalinin saglamliginin qorunmas1 haqqin-
da Azorbaycan Respublikasinin Qanununda” qeyd ol-
unur ki, ohalinin saglamliginin qorunmasi har bir in-
sanin fiziki vo ruhi saglamliginin miihafizosina, onun
foal uzundémiirlilylinlin artirilmasina, tibbi yardimla
tominatina yonoldilmis siyasi, iqtisadi, hiiquqi, elmi,
tibbi, sanitariya-gigiyena xarakterli todbirlorin mac-
musundan ibaratdir.

Yasamaq vo bodonin biitovlilyliniin qorunmasi
hiiququ bir sira beynalxalq va yerli normalarda 6z ok-
sin tapsa belo bu hiiquq he¢ do miitloq hiiquq deyil.
Bels ki, miioyyon hallarda qanunvericilik bu hiiquqa
miidaxiloya yol verir. Belo miidaxilslorin bir formasi
da soxso tibbi miidaxilo olunmasidir. Tibbi miidaxila
dedikds soxsin hoyatini, saglamligini vo cismani tam-
ligin1 tohdid edon fiziki vo ruhi anormalliglarin, vo ya
xastaliklorin miioyyon olunmasi, miialico edilmasi vo
ya halo neqativ gostarislori olmayan ancaq golocokds
ola bilocok xastoliklorin garsisinin alinmasi, miialica-
si miimkiin olmayan xastoliklorin siddatlonmasinin
dayandirilmasi, agrilarin qarsisinin alinmasi va.s bu
kimi moagsadlor iiclin hokimlik faaliyysti ilo ganuni
olarag mosgul olan soxslor torofindon tibb elminin
qabul etdiyi qayda vo tolablora uygun olaraq hoyata
kecirilon foaliyyot basa diisiilir. Qeyd etmok yerino
diisor ki, tibb elminin inkisaf etdiyi indiki dovrdo heg
do biitiin tibbi miidaxilolor soxsin hoyatini, saglam-
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ligin1 vo cismani tamligini tohdid edon xostoliklora
goro hoyata kecirilmir. Bir sira hallarda plastik vo
bunun kimi digor amsliyyatlar sadoco olaraq soxsin 6z
gorilinlislinii doyismok ti¢iin hoyata kegirilir.

Bununla bels, he¢ da biitlin miidaxilani tibbi adlandir-
maq olmaz. Bunun ii¢lin miidaxilo hokimlik foaliyyoti
ilo maggul olan soxs torofindon, hamginin qanunveri-
ciliyo uygun olaraq yaradilmis vo foaliyyat gostoron
tibb miiossisolorindo hayata kegirilmolidir. “©Ohalinin
saglamliginin qorunmasi haqqinda Azorbaycan Res-
publikasinin Qanununa” asason dovlst vo geyri-dovlot
sohiyya sistemlori movcuddur. Sshiyys miisssisalori-
nin dovlat geydiyyatt qanunvericiliklo miioyyan olun-
mus qaydada aparilir.

3. Tibbi miidaxilo masalalarina hiiquq normalarinin
tatbiqi haqqinda na deya bilarsiniz?

Normativ aktlarda 6z oksini tapmis hiiquqlar no qodor
miitkommaol olsa belo ogor onun pozulmasi iigiin mosuli-
yyatin nazords tutulmayibsa o sadoco kagiz iizorindo
qalmaqdan irali geds bilmir. Pasiyentin molumat-
landirilmis razilig1 da bu baximdan istisna deyil. Qeyd
etmak yerina diisar ki, hokimlor vo pasiyentlor arasinda
olan miinasibatlorin hiiquga uygun olmamasi omolin
xarakterindon, ictimai tohliikolilik dorocosindon, ye-
tirilmis zororin agirligindan asili olaraq miilki, inti-
zam, inzibati vo ya cinayot mosuliyyatine sabob ola
bilor. Inzibati xota vo cinayat masuliyyati ilo mosala
aydindir. Belo ki hor iki macollodo agig-askar geyd
olunub ki hor hansi bir omolin miivafiq olaraq inzi-
bati xota vo ya cinayot hesab olunmasi {i¢lin onlarin
macallodo 6z oksini tapmalar1 sortdir. Macollolordos
0z oksini tapmamis haor hansi bir omals gora kimiso
inzibati vo ya cinayat mosuliyyatina colb etmok olmaz.
Qeyd etmok lazimdir ki, tibb is¢isinin cinayat vo ya
inzibati mosuliyyata colb olunmasi iiglin miialiconin vo
ya tibbi miidaxilonin diizgiin aparilmamas1 vo bunda
soxsin togsirli olmasidir. Aydindir ki, miialiconin vo ya
tibbi miidaxilonin diizgiin aparilmamasi1 naticasindo
tibb is¢isi cinayat vo ya inzibati masuliyyata calb olun-
dugu halda zorar ¢okmis pasiyent doymis zorarin ovoz-
ini tolob edo bilar.

Molumdur ki, pasiyentin molumatl raziliginin olma-
mast ilo bagl Inzibati Xotalar vo Cinayat Macallomizdo
har hansi bir masuliyyst vo ya bunun 6zii masuliyyato
sobab olan omal kimi geyd olunmamisdir. Ona goro
do, tibb iscisinin harokotlorinds basqa pozuntu yox-
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dursa, yalniz molumatlandirilmis raziligin alinma-
mas1 sobabindon yaranmis masalolor miilki mohkoma
icraatinin  predmetini togkil edacokdir. Bu zaman,
molumatlandirilmis raziligin olub-olmamasi vo ya
iimumiyyatlo onun talab olunub-olunmamasinin siibu-
ta yetirilmosi mosalosi aktuallagir. Azorbaycan Res-
publikas1 Miilki-Prosessual Macallasinin toloblorina
asasan, hor bir torof 6z tolablorinin vo etirazlariin
osas1 kimi istinad etdiyi hallar1 stibut etmalidir. Dovlot
organlarinin, icra va s. orqanlarin aktlarinin etibarsiz
hesab edilmasi barods miibahisalors baxildigda, homin
aktlarin gobul edilmasi iiglin asas olmus hallar1 siibut
etmok vozifosi bu akti qobul etmis orqanin iizerino
disiir.

Hesab edirik ki, melumatlandirilmis raziligin ol-
ub-olmamasinin vo ya onun iimimiyyatlo tolob olun-
mamasinin siibut edilmasi yiikii tibb is¢isinin {izoring
diigsmolidir. Belo ki bunu siibut etmok tibb is¢isini mo-
suliyyotdon azad edir. Bunun ii¢lin molumatlandirilmis
raziligin yazili formada hoyata kecirilmasi vo yuxari-
da geyd etdiyimiz biitiin molumatlarin orada oks ol-
unmast1 zaruridir. Bu hal galacokdas irali stirtilo bilacok
haqqgsiz iddia toloblorinin radd olunmasina, homginin
yazili siibutun movcudlugu ossassiz iddialarin azal-
masina sabab olacaqdir.

Olavs olaraq qeyd etmak lazimdir ki, he¢ ds talab ol-
undugu halda belo malumatlandirilmis raziligin olma-
mas1 homiso tibb iscisinin miilki mosuliyyot dasimsasi
anlamima golmomalidir. Pasiyent tibbi miidaxilonin
ona har-hans1 formada zarar yetirilmasini siibut etmaya
borcludur. ©gor bu siibuta yetirilmaso onun idiasinin
tomin olunmasi {igiin he¢ bir osas mévcud olmayacaq.
Hesab edirik ki, qanunvericiliyimizdo molumat-
landirilmig raziligin yazili vo niimunovi formaya uygun
hoyata kecirilmosi ilo yanasi, homginin do, bunun tolob
olundugu halda alinmamasina goro tibb isgilorinin
inzibati mosuliyyot dasimalar1 barods Inzibati Xotalar
Macollasina miivafig maddo slave olunmalidir.

4. Mbolumatlandirilmis razilig dedikdo no basa
diisiiliir ?

Tibbi miidaxilo pasiyentin hoyatini, saglamligini
vo cismani tamligini tohdid edan fiziki vo ruhi anor-
malliglarin, vo ya xostoliklorin miioyyon olunmasi,
mialico edilmasi vo ya hoalo neqativ gdstorislori ol-
mayan ancaq golocokdo ola bilocok xastoliklorin qa-
rsisinin alinmasi, miialicasi miimkiin olmayan xasto-
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liklorin  siddstlonmesinin dayandirilmasi, agrilarin
qarsisinin alimmasina yonaldiyi ii¢lin bu zaman onun
raziliginin alinmasi tolob olunur. Shalinin saglam-
liginin qorunmast haqqinda Azorbaycan Respub-
likasinin Qanununda qeyd olunur ki, tibbi miidaxiloya
sifahi vo ya yazili koniillii raziliq vermak hamginin tib-
bi miidaxilodon imtina etmoak pasiyentin hiiquqlaridir.
Gorlindiiyll kimi ganun yalniz razili§in verilmosini
tolob edir. Lakin tibbi hiiquq masalalorinin tonzimlomo
sahasinds vahid hiiquqi akt kimi YUNESKO-nun Bas
Konfransmin 33-cii iclasinda gebul olunmus Umum-
diinya Bioetika vo Insan Hiiquglar1 hagqinda Boyan-
namodo klassik prinsip kimi molumatlandiriimis
raziliq prinsipi do 6z oksini tapmisdi.

Qeyd etmok istordik ki, “Ohalinin saglamliginin
qorunmast haqqinda Azorbaycan Respublikasi Qa-
nununda” anlayis olaraq molumatlandirilmis raziliq
0z oksini tapmamisdir. Biz qanunvericiliyimize nazor
salsaq “Psixiatriya yardim1 haqqinda Azarbaycan Re-
spublikas1 Qanununda” vo Azarbaycan Respublikasi
Nazirlor Kabinetinin 30.04.2010-cu il tarixli, 083
nomroli qorart ilo tosdiq edilmis “Dorman vasitoalorinin
elmi tadqiqatlarinin, klinikaya qader tadqiqatlarinin vo
klinik sinaqlarinin aparilmasi Qaydalarinda” malumat-
landirilmis raziliq anlayisinin 6z oksini tapdigint goro
bilorik. “Psixiatriya yardimi haqqinda Azorbaycan
Respublikast Qanununda” qeyd olunur ki, molumat-
landirilmis raziliq dedikds pasiyentin vo ya onun qa-
nuni niimayandasinin miialico haqqinda koniillii qorar
qabul etdiyini, miialiconin maqgsadlori vo faydasi,
miialico tadbirlorinin hocmi, middati vo metodu, eh-
timal olunan risklor, homg¢inin mialicodon imtina vo
onun dayandirilmasi imkan1 barads ona toqdim edilm-
is molumati basa diisdiiytinii bildirmosi basa dustiliir.
“Dorman vasitolorinin elmi todqgiqgatlarinin, klinikaya
godor tadgiqatlarinin vo klinik sinaglariin aparilmasi
Qaydalarinda” qeyd olunur ki, molumatlandirilmis
raziliqgda smagin xarakteri, shomiyyati, tosiri vo riski
haqqinda molumat oks olunur, tarix qoyulur, sinanan
Vo ya onun ganuni niimayandasi torafindon imzalanir.
Miistosna hallarda, ogor soxs yaza bilmirso, minimum
iki sahidin istirak ilo sinananin sifahi razilig1 verilo
bilor.

Tiirkiys Sohiyys Nazirliyi torsfindon qobul olunmus,
“Pasiyentlorin Hiiquglarinin Tonzimlonmosi Qaydal-
armnin” molumatlandirilmanin ohato dairasi adli hissado
molumatlandirilmis raziligin ohatosi miioyyon olun-
mugdur. Homin maddoys asason pasiyentdo moalumat-
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landirilmis raziliq qaydasinda asagida qeyd olunmus
molumatlar verilmalidir:

- Xostoliyin miimkiin sobablori vo onun neca natilona
bilmasi;

- Tibbi miidaxilonin harada, neco vo kim torafindon
hoyata kegirilmasi;

- Digor diagnostik vo miialico variantlati, bu variant-
larin pasiyentin saglamligina ehtimal olunan tasirlori;

- Miimkiin komplikasiyalar;

- Miialiconin rodd edilmasi halinda yarana bilocok
miimkiin fayda va risklor;

- Istifado okunacaq dorman preparatlari vo onlarin
vacib xlisusiyyatlori;

- Saglamliq ti¢lin vacib olan hoyat torzi ilo bagh tov-
siyolor;

- Lazim oldugda eyni mdvzuda tibbi yardim almagq.

Bir daha tosssiif hissi ilo geyd etmok lazimdir ki,
molumath raziligin anlayist bizim miivafiq ganun-
vericilikdo 6z oksini tapmamis, homg¢inin, onun eh-
tiva edocoyi mosalalor heg bir hiiquqi aktda qeyd ol-
unmamigdir. Hesab edirik ki, bu saha ilo bagli olan,
xtisuson do “Ohalinin  saglamliginin  qorunmasi
haqqinda Azaorbaycan Respublikast Qanununda”
molumatlandirilmis raziliq anlayisinin 6z oksini tap-
mas1 miitloqdir. Homginin Sohiyys Nazirliyi torofind-
on molumatlandirilmis raziligin ehtiva etmoli oldugu
masalolor vo onun niimunavi formasinin yaradilmasi
zoruridir.
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FRANCAYZINQ

ELSA AZERBAIJAN LAW REVIEW

Azad Talibov

Baki Dovlat Universitetinin Miilki hiiququ kafedrasinin dosenti, hiiquq tizra

1. Frangayzing miiqavilasi nadir?

Verilon suala iki miixtalif formada cavab vermak olar.
I1k 6nca bunun sirf ganunvericilikdon irali galon hiiqugi
osaslandirilmasimi vermok olar, hansi ki, milli ganun-
vericiliyimizds-Miilki Macallonin 723-cli maddasinda
asagidaki kimi mioyyon edilmisdir : “Francayzing
miiqavilosi elo bir uzunmiiddatli 6hdalik miinasibotidir
ki, ona, asason, miistoqil miiassisalor zorurat olduqca
spesifik ohdoliklorin icrasi yolu ilo malin istehsalina,
satigina vo xidmatlorin gdstorilmasine komok etmoyi
qarsiligh surotdo Ohdolorine gétiiriirlor.Lakin bunu
tacriiba baximindan daha sads izah etmak olar. Yoni
francayzinq miiqavilosi lizro miinasibatlords iki miix-
tolif dovloatlorin rezidentlori olan miistoqil tosorriifat
subyektlori istirak edir.

Taroflordon birincisi yoni bu miigaviloni baglamag-
da maraqli olan oferent torof olan hor hansi sirket vo
ya fordi sahibkar olan fiziki soxs 6z 6lkasi orazisindo
diinyada ad qazanmis digor sirkotin istehsal etdiyi mal-
lar1, gostordiyi xidmatlori va ya gordiiyii islori molum
vo tacriibadon kegmis olan texnologiyalar asasinda
hoyata kegirtmok moqsadi ilo digar torafin, yoni hamin
tocriibali sirketin maraqlarin1 gézlomoaklo vo onun
komayi ilo toskil edir.

2. Francayzing neco alimir va iistiinliiklori nalordan
ibaratdir?

flk morholods frangayzingin alimas: iiciin frangayz
alan golocokds frangayz veracok soxso miiqavilo bagla-
maq barado miiraciot etmolidir. Bundan basqa frangayz
veran monsub oldugu 6lka orazisinds 6ziiniin gonaat-
boxs biznes foaliyyoti barodo zomanat vermoya hazir
olmalidir (son bir neg¢a il arzindaki maliyys hesabati,
vergi 0donislorinin hayata kegirilmosi barado miivafiq
sonadlari va s. togdim etmalidir). Oks toqdirds francayz
veron miiqavilo baglamaqdan imtina eds bilor. Sonda
i1sa frangayzinq miiqavilosini baglamali vo francayz
veranin toklif etdiyi vo ya 6ziiniin hazirladig1 miigavilo

falsafo doktoru

sartlorini qarsiligh sokilds francayz veronlo razilasdir-
malidir.

Bu miiqavilonin ohomiyyati barado danisarkon ilk
novbado geyd etmok lazimdir ki, bu miigavilodon hor
iki torof istiinliikk oldo edir. Belo ki, francayz veron
onun {i¢iin hals ac¢iq olmayan yeni cografi orazilords
daha yeni biznes saxolorini yaratmaq imkani oldo et-
mis olur.Nozoro almaq lazimdir ki, bazon bir 6lko
orazisindo biznesinin tomolini qoymus vo keyfiyyatli
mallar vo xidmotlor toklif edon bir ¢ox yeni sirkotlor
digor 6lkads biznes qurmagq ii¢iin bagqa 6lkoalorin mar-
ketinq qaydalarin1 6yronmok vo 6z amtoslorini reklam
etmok {igiin kiilli migdarda vosait sorf etmali olurlar.
Frangayzinq miiqavilosi isa bels yeni sirkatlori bu kimi
risklordon azad edir. Digor torofdon frangayz veron
onun kommersiya sirlori vo omtos nisanlarindan isti-
fado etmoyo goro, frangayz alandan qonorar almis olur.
Francayz alanin qazanacagi iso ¢coxdan ad vo niifuz qa-
zanmis olan digar sirkatin molum biznes plani vo hazir
texnologiya qaydalar1 osasinda Oziiniin biznes foali-
yyatinin tomalini qurmasi olacaq.

3. Francayzing va konsessiya miiqavilasi arasindaki
oxsar va farqli cahatlor hansiardr?

Gostorilon miiqavilolorin har ikisi hiiquqi xidmaot
gostarilmasi lizro miiqavilo novloridir. Lakin forq on-
dadir ki, Frangayzinq miiqavilesi {izro hiiquq veron
torof( frangayz veran) kommersiya sirlori, omtas nisan-
lar1 , biznes plani, daxili marketing qaydalari, o clim-
lodan kadrlarin hazirlanmasinda francayz alana yardim
gostormok lizro 6hdslikler dastyir. Lakin bunlar miiqa-
vilonin mozmunundan asilt olaraq forgli ola bilar.
Konsessiya iso daha sado xarakter dasiyan miigavilo
olub, sadoco moshur olan omtos nisanlarindan istifado
edon vo bu hiiququ alan toraf (konsessioner) hor hansi
taninmis sirkotin istehsal etdiyi hazir olan mallarini
miloyyon orazido yaymaq barado hiiquq veron torof-
don(istehsal¢idan) bu hiiquqlart almis olur.
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4. Francayzing almazdan avval nalora digqat yetir-
ilmalidir?

- Ik &nco frangayz veronin bazarda qazandig: niifuza
diggat yetirmali;

- frangayz alan frangayz veronin istehsal etdiyi mal-
larin, gostordiyi xidmatlorin insan orqanizmind vo

otraf miihito no doracads tosir edo bilocayi risklorini |

doqiq 6yronmoli;

- dorman istehsalr ilo masgul olan sirkstlorin foaliyyati
prosesindo daha ¢ox diqgoatli olmali vo golocok risk- |

lorin faizi miisyyanlosdirilmalidir.

5. Francgayzingin hanst novilori movcuddur?

1) Omtas frangayzingi (bu konsessiyaya ¢ox oxsardir. |
Ciinki bu novdo frangayzi francayzerin istehsal etdi- |
yi mallar1 yaymagla masgul olur) Azarbaycanda buna | =

Isveg firmasi olan Oriflame firmasinin mdvcudlugunu
misal gostormoak olar.

2) Istehsal francayzingi (sonaye frangayzingi). Azor-
baycanda bu frangayzinq noviino Coca - Cola-nin iste-
hsalin1 aid etmok olar.

3) Xidmeoti frangayzing. Azorbaycanda otel bizne-
si sahosindo genis yayilmis frangayzing noviidiir.
Masalon, Hilton, Hayat Regency vo s. kimi otellori
xidmati frangayzingo aid etmok olar.

4) Biznes format frangayzingi. Bu miigavilo miinasi-
batlorinde biznesin toskilini vo kadralarin toplanmasi
isini frangayz veran toskil edir.
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a0LI MULKIYY3T HUQuau

1) Onlayn platformalarda miiadlliflik hiiquqlarinin
taminati va qorunmasi mexanizmi va onun problem-
lori nalardir?

Miiasir dovrds onlayn platformalarin siiratli inkisafi,
virtual mokanin hayatimizda rolunun daha da artmasi,
burada miilki hiiquq subyektlorinin aqli miilkiyyatlo
olagoli hiiquglarinin qorunmasini aktuallagdirmis vo
bu sahodo hiiquqi tonzimlomonin aparilmasini zoruri
etmisdir. Belo ki, fiziki olaraq real mokanda dovlatlorin
sarhadlori vo onlarin hiiquq sistemlarinin yurisdiksi-
yast oksor hallarda miioyyon edildiyi {i¢iin hor hansi
dovlat arazisinds oqli miilkiyyat hiiquqlarinin pozuntu-
su bas verdikds bu va ya digor formada hiiquqlarin qo-
runmasinin inzibati vo mahkomo mexanizmlori hamin
dovloatlorin  ganunvericilik sistemlorindo miioyyon
edildiyi Uigiin aqli miilkiyyst hiiquglarmin miihafizo
edilmosi miimkiin olur. Lakin, virtual mokanin ¢oxyu-
risdiksiyal1 vo sarhoadsiz olmasi burada oqli miilkiyyot
hiiquqglarinin qorunmasini ¢gatinlosdirir.

Hal-hazirda Umumdiinya Oqli Miilkiyyat Toskilatina
iizv olan va bu sahado beynolxalq konvensiyalara qosu-
lan dovlatlords oqli miilkiyyst hiiquglarinin miihafizasi
vo qorunmast istigamatinds islor goriilmasine vo digor
iizv dovlstlorlo qarsiligh todbirlor goriilmasine bax-
mayaraq bu sahodo vahid beynolxalq reyestrin olma-
mas1 tonzimlomani ¢otinlosdirir. Lakin, biitiin bunlara
baxmayaraq albotto ki, Umumdiinya Oqli Miilkiyyat
Toskilat1 torsfindon onlayn platformalarda oqli miil-
kiyyat hiiquglarinin qorunmasi istiqgamatindo islor
aparilir. Buna misal olaraq 1886-c1 il tarixli “Odabi
vo Badii osarlorin qorunmasi haqqinda Bern konven-
siyas1” ¢arcivasindo qobul edilmis 1996-c1 il tarixli
Umumdiinya 9qli Miilkiyyat Toskilatinin “Miial-
lif hiiquqglarmma dair miiqavilo” adli sonodini misal
gostormak olar. Bu sonad 6ziindo onlayn platforma-
larda yoni virtual (internet) mokanda oqli miilkiyyat
hiiquglarinin qorunmasi ilo bagli miiddealar1 nozorda
tutmusdur. Sonadin gobulunu bu istigamotdo atilmis
ilk ciddi addim hesab etmok olar.
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Qeyd etdiyim kimi ayri-ayr1 dovlotlords onlayn plat-
formalarda oqli miilkiyyst obyektlorinin istifadasi vo
yayilmasi ilo bagli qanunvericilik normalar1 olmasi-
na baxamayaraq virtual mokanin g¢oxyurisdiksiyali
vo sorhadsiz olmasi hiiquq pozuntusunun garsisinin
yalniz homin dovlot orazisindo alinmasini mimkiin
edir, lakin, bildiyimiz kimi onlayn platformalar xii-
suson do sosial sobokolorin bu giin diinya orazisinin
oksar hissasini ohato etmasi albatto ki, oqli miilkiyyat
hiiquglarinin qorunmasinin {imiimdiinya masalasi ol-
masini demayo asas verir vo bununla bagli beyanlxalq
reyestr vo miidafio mexanizmin yaradilmasini zoruri
edir. Ciinkii onlayn platformada hiiquq pozuntusunun
har hanst bir dovetin orazisinde qarsisinin alinmasi
imumon homin hiiquq pozuntusunun tam olaraq qa-
rsisint almis olmur vo bu pozuntu digor dovlatin orazis-
indo homin onlayn platformada davam edir. Burada ol-
batto ki, artiq homin onlayn platformalarin mosuliyyati
mosolasi ortaya ¢ixsa da, lakin, bildiyimiz kimi virtu-
al alomdo molumat miibadilosinin ¢ox siiratli olmasi,
homginin aqli miilkiyyat obyektinin ¢ox siiratli forma
doyismasi bu prosesin izlonmosini, tonzimlonmasini,
hiiquglarin miihafizesini vo siibutetmoni ¢otinlogdi-
rir. Buna goro do bu masolods internet-provayder vo
onlayn platformalarin idars edilmosini hoyata kegiron
subyektlorin rolu bdyiikdiir. Belo ki, qeyd edilon
mokanin tonzimlonmosi homin subyektlor torofindon
hoyata kegcirildiyi {iglin oqli miilkiyyst hiiquglarina
hormatlo yanasilmasini vo onlarin qorunmasini tomin
edon siyasatlorin onlar torafindon miioyyon edilmasi vo
hiiquglarin pozulmasina sobab ola bilocok hallara yol
verilmamosi vacibdir.

Eyni zamanda geyd etmoak istordim ki, bu masalads
onlayn platforma istifadogilorinin do yanasmasi ¢ox
vacibdir belo ki, istifadoagilor torofindon pirat niisx-
olordon va oqli miilkiyyat hiiquqlart pozulmagla aldo
edilmis niimunalordon istifade edilmomasi vo yalniz
hiiquglar1 qorunan va orijinal niimunalordon istifado
edilmasi vordislorinin olmasi albatto ki, bu istiqgamot-
do iraliloyiso sobob olmus olacaqdir. Bunun {igiin do
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istifadagilordo oqli miilkiyyat obyektlorindon istifads
zamani oqli miilkiyyot hiiquglarina hrmotlo yanasil-
mas1 vo qanunsuz istifads edilmomosi ilo bagli davranis
qaydalarinin, doyorlorin, vordiglorin agilanmasi vo
bununla bagli tabligat islorinin aparilmasi vacibdir.

2) Azarbaycanda diviat qeydiyyati ilo bagh problem-
lor hansilardir? Bu sahonin aktualligr va inkisafi
haqqinda na deya bilarsiz?

Azorbaycan Respublikasinda Neft-qaz sahosine bagh
elmin xiisusilo inkisafi holo SSRI dénomindon ogli
miilkiyyat hiiquqlarinin aktual olmasina vo bu sahayo
dovlatin xiisusi diggatina sobab olmusdur.

Azorbaycan Respublikasmin Prezidenti ilham Oli-
yevin tasdiq etdiyi “Azorbaycan-2020: Golocoys bax-
15” konsepsiyasinda aqli miilkiyyaet prioritet sahalordon
biri kimi geyd edilmisdir. Bu sonadin iqtisadi, infor-
masiya texnologiyalari, tohsil, elm vo ganunverici-
lik, habelo modoni irs do daxil olmagla 6 bélmosindo
muosllif hiiquqlar1 vo slageli hiiquqlar sistemi qarsisin-
da duran asas masalalor ifads olunur. Bu isa dovlatin
bu masaloys xiisusi shomiyyot verdiyini demaya osas
Verir.

Qeyd etmok istordim ki, son dovrloro qodor Azor-
baycanda oqli miilkiyyat sahasindo tonzimlomonin
vo geydiyyatin bir ne¢o forqli qurum torafindon hoya-
ta kecirilmosi vo bu sahodo morkozlogsmonin vo va-
hid reyestrin olmamasi vo bu giino qodor bu sahodo
biitiin xidmatlorin va geydiyyat prosesinin tam olaraq
hoalo do elektronlagmamasi problem olaraq galmis vo
qeydiyyat prosesi ilo baglh oqli miilkiyyat hiiququnun
sahiblori {i¢iin ¢otinliklor yaratmigdir. Lakin, Azor-
baycan Respublikasi Prezidentinin “Azorbaycan Re-
spublikasinin ©qli Miilkiyyat Agentliyinin foaliyyati-
nin tomin edilmasi haqqinda” Formani ilo agentliyin
yeni nizamnamasinin tasdiq edilmoasi va strukturunun
yenidon togkil edilmasi noticosindo Azorbaycan Re-
publikasinda oqli miilkiyyat sahosindo vahid dovlot
siyasatini hoyata kegiron qurumun yaradilmasi albatto
ki, bu sahads geyd etdiyim problemin aradan qaldiril-
masi ti¢lin atilmis addimlardandir.

Eyni zamanda bu sahonin hiiquqi tonzimlonmosi daima
aktual olmusdur. Belo ki, Azarbaycan Respublikasinin
Qanunvericiliyino nozar yetirdikdo bu sahoni tonzim-
loyon bir sira normativ-hiiquqi aktlarin olmasini vo
dlkomizin Umumdiinya Oqli Miilkiyyat Toskilatinin
faaliyyetindo aktiv istirak etdiyini goro bilorik. Belo ki,
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bu sahoni tonzimloyan normativ-hiiquqi aktlara misal
olaraq “Miislliflik hiiququ va alagali hiiquqlar haqqin-
da” Azorbaycan Respublikasinin Qanununu, “Inteqral
sxem topologiyalarinin hiiquqi qorunmasi haqqinda”
Azarbaycan Respublikasinin Qanununu, “Azerbaycan
folkloru niimunalarinin hiiquqi qorunmasi haqqinda”
Azorbaycan Respublikasinin Qanununu, “Mslumat
toplularinin hiiquqi qorunmasi haqqinda” Azorbay-
can Respublikasinin Qanununu, “Oqli miilkiyyat
hiiquglarinin tominat1 vo pirat¢iliga qarsi miibarizo
haqqinda” Azorbaycan Respublikasinin Qanununu,
“Patent haqqinda” Azorbaycan Respublikasinin Qa-
nununu, “Omtos nisanlari vo cografi gdstoricilor
haqqinda” Azorbaycan Respublikasinin  Qanununu
misal gostora bilorik. Homginin Azarbaycan Respub-
likasmin Cinayat Macollosindo vo Inzibati Xotalar
Macallasinds do aqli miilkiyyatls bagli ictimai miina-
sibatlorin qorunmasi {iciin cinayot vo Inzibati mosuli-
yyat do miioyyon edilmisdir. Homginin Azorbaycan
Respublikas1 1998-c1 ildo ©dobi vo badii osorlorin
qorunmasi haqqinda 1886-c1 il 9 sentyabr tarixli Bern
Konvensiyasina (1979-cu ildo dayisdirilmis 1971-ci
il 24 iyul tarixli Paris akt1) da qosulmusdur. Lakin,
buna baxmayaraq hesab edirom ki, bu sahonin daha
stiratli inkigafin1 tomin etmok {igiin yuxarida qeyd et-
diyim normativ-hiiquqi aktlarin macallalosdirilmasing
ehtiyac vardir. Belo ki, sahonin genis vo shomiyyot-
li dorocada genis ictimai miinasibatlori shato etmoa-
si macallosdirilmoni zoruri edir. Bu addim sahonin
hiiquqi tonzimlonmaosini daha sistemli vo ¢evik hoyata
kegirmoyo imkan veracokdir.

Eyni zamanda hal-hazirda 6lkomizds yeni biznes lay-
ihoalorinin vo ideyalarinin, startaplarin yaradilmasi oqli
milkiyyat vo onun miihafizosinin rolunu aktuallagdirir.
Belo ki, yeni kosf vo ixtiralara olan hiiquqglarin qorun-
mast homin oqli miilkiyyst obyektinin miisllifina vo
Olkayo golir gotirmasi baximindan ¢ox vacib mogam-
dir. Homginin bunu nozors alaraq Azorbaycan Respub-
likas1 Prezidentinin Milli igtisadiyyat vo iqtisadiyyatin
osas sektorlart lizro strateji yol xaritolorinin tosdiq
edilmasi haqqinda formanina 6 dekabr 2016-c1 il tarixli
formanina asason tosdiq edilmis yol xaritalarinds qeyd
edilir ki, “Sabit makroiqtisadi sortlor, ciddi fiskal inti-
zam vo mohkom hiiquqi baza fiziki vo aqli miilkiyyat
hiiquglarinin ciddi qorundugu biznes miihiti yaradacaq
vo bunun naticosindo 6zal investisiya hocmi kifayot
qodor artacaqdir. Bundan olavo, miivafiq tonzimlomo
siyasoti roqabati giiclondirorak istehsal edilon yerli mal
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vo xidmatlorin tominati, keyfiyyati vo somaraliliyinda
ciddi artima yol agacaqdir. Bu zaman yerli kigik vo
orta miiassisalorin inkisafinin dostoklonmasing xiisusi
diqgat yetirilocokdir. Bu sahada gdstorilon tosobbiislor
kredit, ixracin artirilmasi, keyfiyyatli tolim proqram-
larinin toklif edilmasi vo ya inzibati prosedurlarin
sadolosdirilmosi imkanlarina ¢ixis1 yaxsilagdiracaqdir.
Daha yaxs1 dovlot planlagdirmasi Azarbaycanin boyiik
logistika qovsagi, homginin region 6lkelorinin daha
iistiin iqtisadi inteqrasiyasi iigiin tolob olunan zoru-
ri infrastrukturun tikintisino gorait yaradaraq, sohor
vo kond yerlorindoki golir forqini aradan qaldirmaga
komok edocokdir.”

Yekun olaraq qeyd etmok istoyirom ki, biitiin
gostorilonlordon da goriindiiyii kimi Azerbaycan
dovlati hal-hazirda aqli miilkiyyet hiiquqglarmin ciddi
gorundugu biznes miihiti yaratmaq niyystindadir vo
buna goro do qeyd edilon mogsodolora ¢atmaq tiglin
oqli miilkiyyat hiiquglarinin geydiyyati, qorunmasi vo
hiiquqi tenzimlonmasi prosesi do buna uygun olaraq
paralel inkisaf etmoli, elektronlagmali, daha ¢evik vo
talablors uygun olmalidir.
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KIBERCINAYSTKARLIQ N3DIR

ELSA AZERBAIJAN LAW REVIEW

R.K.Mammoadov

Baki Dévilat Universiteti Beynalxalg Umumi Hiiquq kafedrasinin dosenti

- Kibercinayatkarlq nadir?

Bu giin beynolxalq cinayat hiiququnda vo dovlotdaxili
cinayat hiiququnda kibercinaystkarligin iimumgobul
edilmis anlayis1 yoxdur. Yoni globallasan informasi-
ya dovriindo kibercinayot anlayist o godor genis an-
layisdir ki, onun cinayat torkibi ilo bagli miiddoalar1
miiasir informasiya texnologiyalarmmin inkisafina
miivafiq olaraq va stiratli texnoloji toraqqi nozors alin-
magqla genislonmasi ehtimali boytikdiir. Hatta 2001-ci
il Budapest Konvensiyasinin 6ziindo belo ona anlayis
verilmomisdir. Saorti olaraq belo deya bilarik ki, kiber-
cinayatlor dedikdo- kompiiterlordon, kompiiter pro-
gramlarindan, kompiiter sobokolorindon, o cilimlodon
Internet vo sosial sobokolordan, informasiya resurs-
larindan vo informasiya dastyicilarinin digor qurgu-
larindan ganunsuz istifado naticasinde kompiiter vo in-
formasiya sistemlorinin dagidilmasi ilo naticoelonon vo
ohomiyyatli zororlo xarakterizo olunan, virtual mokan-
da gosdan tdradilon, cazalandirilmali, hiiquqazidd icti-
mai tohliikali omollor basa diisiiliir.

- Kibercinayatkarligin inkisafi hansi dovrlara tasadiif
edir?

XX osrin sonlarin1 vo XXI asrin ilk onilliklorini in-
formasiya-kommunikasiya osri adlandirsaq, tobii ki,
yanilmariq. Belo ki, kegon osrin sonlarindan bagla-
yaraq sonaye osrini informasiya osri ovoz etmoyo
baslamis vo onun totbiq miqyasi ictimai hoyatin biitiin
sferalarina niifuz etmisdir. Xiisuson, bu istiqgamotdo
virtual olagolorin asanlasdirilmasinda, molumatlara
catimliligda bdyiik xidmaotlari olan Internet vo digor
sosial sabakalorin rolu danilmazdir. 1969-cu ildo ABS-
da horbi mogsadlars xidmot edon dovlat lahiyasi kimi
meydana golon Internet ¢ox kegmadon ilkin toyinatin-
dan uzaglasaraq timumbogori sorvata, asrlordon bori
y1g1lib qalan problemlorin halli vasitasing, qloballagsan
vo virtuallasan diinyanin qurucusuna cevrildi. Inter-
net-in qisa miiddat orzindo kecdiyi siiratli inkisaf yolu

bir ¢ox tozadlarla, siyasi, hiiquqi, ideoloji vo manavi
garsidurmalarla miisaiyat olunsa da, o, bu giin glob-
al mahiyyatlilik baximindan ictimai hoyatin ayrilmaz
torkib hissosino ¢evrilmokdodir. IKT siirotli inkisafi
vo onun ictimai foaliyyatin biitiin sahslorino niifuz et-
masi milli tohliikasizliyin tomin edilmasi, informasiya
tohliikasizliyi, informasiya azadligi, virtual informasi-
ya miinasibatlorinin hiiquqi tonzimlonmasi, yurisdiksi-
ya vo mokan hodlarinin miioyyon edilmosi, soxsi hoyat
hiiququnun qorunmasi va s. bu kimi hayati shomiyyatli
doyarlarin hiiquqazidd gosdlordon vo miidaxilalordon
qorunmasi zaruratini do aktuallagdirmisdir.

- Milli qanunvericilikda kibercinayatkarligin tasbiti
ilo bagh na deya bilorsiniz?

Tabii ki, Azorbaycan Respublikasinda da informasi-
ya comiyyatinin formalasdirilmasi vo inkisafi dovlotin
prioritetlorindon hesab olunur. Bu sahads kibertohliiko-
siziliyin tomin edilmasi ii¢lin osaslh hiiquqi islahatlar
vo praktiki xarakterli todbirlor hoyata kegirilso do,
lakin goriilon islori tam vo tokmil faaliyyot kimi qi-
ymotlondirmok olmaz. ilk névbado ona goro ki, IKT
dinamik inkisafla xarakterizo olundugu {igiin, dovle-
tin do hoyata kecirdiyi vo ya gérmali oldugu hiiquqi
islahatlar vo praktiki addimlari ona miitonasib olaraq
inkisaf etmolidir. Olkamiz bu problems hasr olunmus
beynolxalq standartlara sadiqlik niimayis etdirir. Tobii
ki, Azarbaycan Respublikasinda da informasiya comi-
yyatinin formalasdirilmasi vo inkisafi dovlotin pri-
oritetlorindon hesab olunur. Bu sahoados kibertohliiko-
siziliyin tomin edilmasi ii¢lin asash hiiquqi islahatlar
vo praktiki xarakterli todbirlor haoyata kecirilss do,
lakin goriilon islori tam vo tokmil faaliyyat kimi qi-
ymotlondirmok olmaz. ilk névbada ona goro ki, IKT
dinamik inkisafla xarakterizo olundugu {igiin, dovle-
tin do hoyata kecirdiyi vo ya gormali oldugu hiiquqi
islahatlar vo praktiki addimlar1 ona miitonasib olaraq
inkisaf etmolidir. Olkamiz bu problems hasr olunmus
beynolxalq standartlara sadiqlik niimayis etdirir. AR
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2009-cu ilds Kibercinayatlorlo miibarizo hagqinda AS—
1 Konvensiyasini ratifikasiya etmis vo bu akta miivafiq
olaraq 6ziiniin bir sira sahovi qanunvericilik aktlarina,
xtisuson, CM va d. miivafiq slavalor vo doyisikliklor
etmisdir. Onu da qeyd edok ki, dovlatimiz s6ziigedon
Konvensiyaya qosulanadok informasiya tohliikosi-
zliyinin tomin edilmasinin qanunvericilik bazasinin
formalagdirilmasi vo inkisaf etdirilmasi istigamotinda
bir sira miithiim konseptual sanadlor, normativ-hiiquqi
aktlar qobul edilmisdir. Bunlara misal olaraq 1998-ci
il informasiya, informasiyalasdirma va informasiyanin
miihafizosi haqqinda, 2004-cii il Dovleat sirri haqqin-
da, 2004-cii il Milli tohliikesizlik haqqinda, 2004-cii
il Elektron imza va elektron sonad haqqinda, 2005-ci
il Elektron ticarst haqqinda, 2005-ci il Telekommuni-
kasiya haqqinda, 2005-ci il Informasiya oldo etmok
hiiququ haqqinda qanunlari, o ciimladon, 2007-ci il
AR-1n Milli Tahliikasizlik Konsepsiyasini va s. aktlari
misal gostormak olar.

- Kibercinayatkarliga qarst hazirda olkamizda va
beynalxalq sferada hanst orqan va ya taskilatlar
faaliyyat gostorir?

Hal-hazirda AR-da kibertohliikasizliyin tomin olun-
mast va kibercinayatlorlo miibarizo aparmaq isindo
osas solahiyyatli organlar kimi: DTX, Xiisusi Dovlot
Miihafizo Xidmotinin Xiisusi Rabito vo Informasiya
Tohliikasizliyi Dovlot Agentliyi, DIN, Nagliyyat, Ra-
bito vo Yiiksok Texnologiyalar Nazirliyi yaninda Elek-
tron Tohliikasizlik Markazi ¢ixis edir.

- Kibercinayatlarls alaqadar qabul olunmus an ahami-
yyatli beynalxalq aktlar hansilardur?

O ki, qald1 universal saviyyada kibercinaystkarligla
miibarizo mexanizmind, afsuslar olsun ki, bu sahado
mibarizonin universal beynolxalq miigavilo osas1 ol-
madig1 kimi, universal miibarizo mexanizmi do yoxdur.
Kibercinayatlorlo miibarizo funksional miistovido in-
terpol vo Avropol vo Avropa Kibercinayatlor Morkozi-
nin ¢or¢ivasinda hoyata kegirilir.

Kibercinayatlorlo miibarizo sahasindos ilk beynalxalq
hiiquqi akt mohz regional soviyyads AS corcivasindo
qobul edilon 2001-ci il tarixli Kibercinayatlorlo miiba-
rizo haqqinda Budapest Konvensiyasidir. Orazi-mokan
sferasina goro bu Konvensiya Avropa regionunu ohato
etso do, lakin o, 6z shomiyyati baximindn subregional
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xarakter dastyir. Sabab iso ondan ibaratdir ki, indiyo
kimi universal miistovida kibercinayatlorlo miibarizoya
hasr olunmus konvensiyanin gobuluna nail olunmadig1
iiciin, diinyanin IKT sahosinda aparict mévqeyo malik
olan bir sira dovlatlori (mas, ABS, Yaponiya, Conu-
bi Koreya, Kanada, CAR va d.) bu Konvensiyanin
miioyyaon etdiyi prinsip vo normalar1 oldo rohbar tut-
maq macburiyyatindo qalmislar.

Bundan bagqa regional soviyyado kibercinayatlorlo
miibarizo iizro konvensiyalar qobul edilib vo bunlara
misal olaraq: 2012-ci ildo Afrikada Kibertohliikesizlik
faaliyyeti lizro hiiquqi ¢argivonin miioyyan olunmasi
haqqinda Konvensiya layihosini, Qorbi Afrika 6lkolori-
nin Iqtisadi Birliyi (ECOWAS) torafindon 2009-cu
ildo Kibercinayatlorlo miibarizo haqqinda Direktiv
layihosini, 2011-ci ildo Sarqi vo Conubi Afrika tiglin
Umumi Bazar (COMESA) Toskilati ¢argivasinds Kib-
ertohliikasizlik haqqinda Model Bill layihasini, 2010-
cu il tarixli informasiya texnologiyalar1 cinayatlori ilo
miibarizo haqqinda Orab Konvensiyasini qeyd etmok
olar. Hesab edirik ki, kibercinayatlorlo {imumohatoli
miibariza {igiin universal konvensiyanin gabuluna eh-
tiyac vardir. Bu konvensiya IK T siirotli inkisaf tenden-
siyasini nozars almagqla gabul edilmali vo ¢evik maddi
vo prosessual xarakterli normalarin milli ganunverici-
likds transformasiyasini gortlondirmalidir.

- Sosyal sabakalarda tahqir cinayat hesab olunur mu?
9gar cinayatdirsa konkret hansi iinsiirlori olmalidir?

Tohgir KiV-do va ya kiitlovi niimayis etdirildiyi halda
internet informasiya ehtiyatinda soxsiyyatin sorof vo
loyagotini nalayiq formada gosdon algaldirsa, tobii ki,
bu amol cinayatdir. AR CM-in 148-ci maddoasi.
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