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ELSA HAQQINDA

Avropa Huqugstinas Talobalori  Assosiasiyast,
ELSA, hiiquq talebalori va gonc hiiquqsiinaslardan
ibarat vo onlar torafindan idars olunan beynslxalg,
miistaqil,  qeyri-siyasi  vo
Toskilat  1981-ci ildo  Auvstriya,

Macaristan, Polsa vo Qoarbi Almaniyadan olan

qeyri-kommersiya
tagkilatidir.

hiiquq tolobalari tarafindon yaradilmigdir. ELSA bu
giin diinyanin an bdyiik miistaqil hiiquq talabalori

birliyidir vo 43 6lkads faaliyyat gostarir.

ELSA tzvlori xarici 6lkelorin hiiquq sistemlori vo
tocriibalari ilo maraqlanan goxslordir. Onlar tagkilat
torofindon tagkil olunan seminarlar, konfranslar,
hiiquq moktoblori, sohnslogdirilmis  mohkoms
miisabigolori, akademik misabigalor, hiiquqgi yaz,
hiiqugi arasdirma tzro layihalor vo taloba tocriibs
mubadilo proqramlari kimi faaliyyatlor vasitasilo daha

¢ox biliklor vo hiiquqi tacriiba slds edirlar.

ELSA bir sira beynalxalq qurumlarda xiisusi statusa
malikdir. Belo ki, 2000-ci ildo ELSA-ya Avropa
Surasinda istirak¢r statusu verilmisdir. Birlogmis
Millatlor Taskilatinin UN ECOSOC,
UNCITRAL, UNESCO & WIPO kimi
qurumlarinda isos  ELSA  konsultativ  statusa

malikdir.

ELSA-nin magsadi Avropanin miixtalif 6lkslorinden
olan hiiquq telebalari vo ganc hiiqugsiinaslar eyni
toskilatda birlogdirmoklo onlar arasinda moanavi-
oxlagi inteqrasiyaya, elmi biliklorin paylagilmasina

nail olmagq, onlari sosial masuliyyats tagviq etmoakdir.

ELSA-nin siiar::

"Insan layagatina vo madani miixtalifliklora hérmatin
moveud oldugu adalatli bir diinya”.

2010-cu ildsn etibaron ELSA Azorbaycan ELSA
Beynalxalqda tomsil olunan 43 6lkadon biridir.

ABOUT ELSA

The European Law Students’ Association, ELSA, is
an international, independent, non-political and
non- for-profit organisation comprised of and run
by and for law students and young lawyers.
Founded in 1981 by law students from Austria,
Hungary, Poland, and West Germany. ELSA is
today the world’s largest independent law students’
association. ELSA is present in 43 countries.

ELSA’s members are internationally minded
individuals who have an interest in foreign legal
systems and practices. Through our activities, such as
seminars, conferences, law schools, moot court
competitions, academic competitions, legal writing,
legal research, and the Student Trainee Exchange
Programme, our members acquire a broader cultural

understanding and legal expertise.

ELSA has gained a special status with several
international institutions. In 2000, ELSA was granted
Participatory Status with the Council of Europe.
ELSA has Consultative Status with several United
Nations bodies: UN ECOSOC, UNCITRAL,
UNESCO & WIPO.

Our Purpose:
To contribute to legal education, foster mutual
understanding, and promote social responsibility of

law students and young lawyers.

Our Vision:
"A just world in which there is respect for human

dignity and cultural diversity".

Since 2010, ELSA Azerbaijan has been one of 43
National Groups that integrate ELSA International.



ELSA AZORBAYCAN
HUQUQ JURNALI

ELSA AZERBAIJAN
LAW REVIE

ELSA Azorbaycan Hiiquq Jurnali Avropa
Hiiquqstinas Talobalor Assosiasiyas: (ELSA)
Azarbaycan torafindon elektron formada nagr
olunan, illik, hiiquq tolobalari torafindan
redakto edilon vo roydon kegon hiiquq
jurnalidir. Jurnal 2015-ci ildo yaradilib va
onun ilk buraxiligt 2016-c1 ilds nagr olunub.

ELSA Azarbaycan Hiiquq Jurnalinin maqsadi
hiiquq tolobalori vo gonc hiiqugsiinaslarin
hiiquqi yaz1 vo aragdirma bacariqlarint inkisaf
etdirmok, onlarin qabaqcil hiiquqi
diistincalorini comiyyata ¢atdirmagq, hamginin
oxucularina aktual movzularda hazirlanmig
kontent toqdim  etmoklo elmi  fikrin
formalagmast ve inkisafina 6z tShfasini

vermoakdir.

Jurnal hamginin, hiiquq telabalorini hiiqugi
odobiyyat oxumaga vo moqalslor yazmaga

havaslondirmoyi hadoflayir.

Diinyanin har yerindon tolobalar (bakalavr,
magistr vo ya doktorant), hiiquqsiinaslar ve
millimlor 6z moaqalslorini darc olunmasi
ticin ELSA Azorbaycan Hiiquq Jurnalina
gondara bilorlar.

The ELSA Azerbaijan Law Review is an
annual, student-edited, and peer-reviewed law
journal published by the European Law
Students’ Association (ELSA) Azerbaijan. The
journal was established in 2015 and its first
edition was published in 2016.

The mission of the Law Review is to create a
forum for the analysis and discussion of
contemporary legal issues by serving as an
avenue for the network to publish its
academic work. It aims to provide law
students and young lawyers, as well as the
wider legal profession, with a source of
critical commentary that is outside the

scope of the typical legal curriculum.

Law Review also targets to motivate law
students to read academic literature and write
academic articles, to provide them with
appropriate information related to highly
important and topical discussions taking place
in civil society, and to deliver young lawyers

and students’ articles to society.

Students (LL.B, LL.M, or Ph.D.), professors,
scholars, and practitioners from all over the

world are welcome to send their articles to
ELSA Azerbaijan Law Review.
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Redaksiya

Ili

Mommoadov

2022/2023-ct illor
foaliyyat dovrdi sizro
ELSA Azorbaycan
Hiiguq Jurnalinin Bas
redaktorn va ELSA
Agorbaycanin
akademik foaliyyatlor

1zZro vitse- prezz’dem‘z’

Hormatli oxucu,

ELSA Azsrbaycan Hiiquq Jurnalinin 6-ci buraxiligint siza boyiik

moamnuniyystls taqdim edirom.

ELSA sobokosi 2022/2023 faaliyyot illorinds azorbaycan, ingilis, rus va
turk dillorinds vo biitiin hiiquqgi mévzularda yazilmis olan moqalo
gebulunu agiq elan etmisdir. Hiiquq telobalori vo ganc hiiqugsiinaslar
torofindon ELSA Azarbaycan Hiiquq Jurnalinin bu buraxilisina
gondorilon har bir maqaloys gore minnatdariq. Bu buraxilisda on yaxs:
4 moqals segilorok darc edilmisdir. Mogqalalori secilmis miialliflori
tirokdan tabrik edir, digar taloba vo hiiqugsiinaslart névbati buraxiliglar

tictin maqalalor yazmaga davat ediram.

Bu buraxiigda homginin, Azorbaycandan ve diinyanin miixtalif
olkalorinda tohsil alan vo isloyon, o ciimlodon miuxtalif hiiquq
saholorinds ixtisaslasmis olan pesokar hiiquqstinaslarla miisahibalar yer
alir. Dovatimizi qobul edib 6z tocriibesini oxucularimizla béliison

biitiin musahiblorimizo tagakkiir edirom.

Hor buraxiligda oldugu kimi bu buraxiligda da ELSA Azorbaycan
Hiiquq Jurnali Redaksiya Heyotinin dostoyi olmadan hazirlana
bilmazdi. Biittin Redaksiya Heyoti {izvlorine jurnala verdiklori

tohfalars géra samimi-qoalbdan togokkiir edirom.

Biitiin Redaksiya Heyati {izvlori vo ELSA Azarbaycan Milli Idars
Heyoti adindan iso jurnalin  akademik roygilorine  dorin
minnatdarligimizi bildirirom. Magqalolors roy verilmasi vo segilmasi
prosesini hoyata kecirmokls, onlarin bu buraxilisin  akademik

keyfiyystinin yiiksaldilmasinda ¢ox béytiik rolu olmugdur.

Umid edirik ki, ELSA Azarbaycan Hiiquq Jurnalinin bu buraxiliginda
secilmis moévzularda yazilmig moaqalolor oxucularimizin  hiiqugqi

savadliligini daha cox artiracaq ve onu oxumaqdan z6vq alacagsiniz.
ELSA-nin “Insan loyagetine ve madoni miixtalifliys hormatin
moveud oldugu adalotli bir diinya” siiar ilo estafeti névbati Redaksiya

Heyatlorino otiirarak, onlara vo ndvbati buraxilisin mialliflorine

ugurlar arzulayiram.
In xos arzularla,

Ali Mommadov



Editorial

Ali

Mammadov

Editor-in-Chief of
ELSA Azerbaijan Law
Review and Vice
President in charge of
Academic Activities of
ELSA Azerbaijan
2022/2023

Dear Reader,

It is with great pleasure that I present to you the 6th edition of the ELSA
Azerbaijan Law Review.

ELSA network has announced the acceptance of articles written in
Azerbaijani, English, Russian and Turkish languages and on all legal
topics in the 2022/2023 activity year. We are grateful for every article
submitted by law students and young lawyers to this issue of ELSA
Azerbaijan Review. The best 4 articles are selected and published in
this issue. I heartily congratulate the authors whose articles were
selected, and invite other students and lawyers to write articles for the

next issues.

This edition also includes interviews with professional lawyers from
Azerbaijan and working in different countries of the world, as well as
specialized in various legal fields. I would like to thank all our
interviewees who accepted our invitation and shared their experience
with our readers.

As with every publication, the ELSA Azerbaijan Law Review would not
be realised without the support of certain individuals. First and
foremost, I would like to sincerely thank the whole Editorial Board for
their dedication and hard work. They were invaluable in carrying out
the publication of this edition of the ELSA Azerbaijan Law Review.

On behalf of the whole Editorial Board and ELSA Azerbaijan, we would
like to express our gratitude to our Academic Reviewers. By undertaking
the review and selection process of the articles, their academic
contribution helped ensure the high academic quality of the
publication.

We hope that the articles written on selected topics in this issue of
ELSA Azerbaijan Law Journal will increase the legal knowledge of our

readers and you will enjoy reading it.

I wish the greatest of success to the Editorial Boards and authors of
the future as we pass the baton, bolstered in our commitment to the
vision of ELSA: “A just world which there is respect for human

dignity and cultural diversity”.
Best wishes,

Ali Mammadov
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Turxan Isma yilzads
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Turxan Ismayllzada Almantyanin aparic1 hiiqugi
GmbH"

sirkatinda innovasiya laboratoriyasinda direktor

informasiya portalt olan  "Juris
muavini vo hiiquq tzro mithondis (Legal

Engineer)  vozifesinde  ¢aligir.  Hiquqi
texnologiya (Legal Tech) sahasindo ekspert
olmaqgla yanagt Turxan Ismayilzads hom do

hiiquq ve siini intellekt sahasindo Almaniyanin

Martin ~ Liiter  adina  Halle-Vittenberq
universitetinda doktorluq dissertasiyasi
yazmigdir.

1. Oxucularimizin Sizi daha yaxindan tanimasi iiciin 6z
hazirki faaliyystiniz haqqinda qisa molumat vers

bilorsinizmi?

Azorbaycanda, AB$-da vo Almaniyada miivafiq olaraq
hiiquq tizro bakalavr, magistr vo doktorantura tohsili
almigam. Hazirda Almaniyanin aparici hiiquq informasiya
GmbH"

laboratoriyasinin direktor miiavini vo Legal Engineer (hiiquq

portalt olan  "Juris sitkatindo  innovasiya
tzro mithondis) vozifasinds ¢aligiram. Hamise azerbaycanli
homkarlarima "e-qanun.az" platformasini igladiyim sirketin
gordiiyi isi daha anlagilan formada izah etmoak tigiin istifado
edirom. "Juris" htiquqi informasiya portali "e-qanun.az"
sohifesinin 6zal sirkat olan ve 30 il daha inkisaf etmis
versiyasidir.  Innovasiya

laboratoriyasin1 ~ yaratmaqda

mogqsadimiz  girkotin  texnologiyalar portfoliosu {#giin
innovativ hallarin vo mohsullarin yaradilmasidir. Manim asas
ohdoaliklorim htiqugsiinaslar ti¢iin yararlt olan va onlarin
gindalik is hoyatlarint daha effektiv edon "Legal-Tech”

ideyalarini tapmaq, onlara dair hiiquqi taleblori miiayyen

etmok vo layiho formasina gatirarak icrasini tamin etmokdir.

2. Texnologiyanin inkigaf1 son illoards hiiquqa necs tasir
etdi? Sizca, bu inkisaf naticasinds yaranan an boyiik

dayisikliklor nadan ibaratdir?

Texnologiyanin son illordaki inkisafi hiiquqa bir negs yolla
tosir etmigdir. Bu inkisaf hiiququn tocrtibasine, hiiquqi
proseslorinin  idara  edilmasine vo hiiququn mixealif
sahalarindaki tatbiqine dayisikliklor gatirmigdir. Niimunalara
baxdiqda senadlorin elektron do6vriyyesi ve elektron
mohkoms sistemlorinin istifads edilmasi, yeni hiiquq sahasi
olan IT hiiququnun ortaya ¢ixmasi va an asasi, bugiinadok
onanavi sayilan hiiquq sahalorinin siini intellekt vo bu kimi
texnologiyalarin tosiri alunda dayismasini bag vermis an

boytk dayisikliklor kimi qeyd eds biloram.



3. Siini intellektin inkigaf etmasi, xiisusilo da, siini
intellektli komakgilor (AI Assistant), mahkomo iglori
tizro hakimlors tovsiyalor veran "robot judge'lar va

s. hiiquqstinaslara ehtiyac1 aradan qaldira bilormi?

Bu suala cavab vermak ti¢iin almanlarin tez-tez istifads
etdiyi “Jein” séztiinden istifads etmak yerino dugordi.
Bu s6z “Ja” ve “Nein” sozlorinin simbiozudur va
monast “ham bali, hom xeyr” demakdir. Belo ki, “Bali”,
ona gora ki, albatta, har bir texnoloji inqilabin naticasi
kimi siini intellektin hiiquqa tosirindon dolay:r da
hiiqugstiinaslara ehtiyacin azalmasini gézlomoak olar. Bu
sahads bir ¢ox kitab yazmig Richard Susskind diizgiin
olaraq qgeyd etmisdir ki, 10 ildon sonra yaxst vo pis
hiiquqstinas kateqoriyalart deyil, stini intellekt ilo
islomoayi bacaran (yani yaxs1) vo bacarmayan (yoni pis)
hiiqugstinas kateqoriyalar1 olacaq. “Xeyr”, ona géra ki,
insan toplum olaraq doyisikliklors ¢cox tez bir zamanda
uygunlagan varliqdir. Bu sebobdon, biz bugiin,
mosalon, sonaye inqilabina qargt ¢ixan kiitls deyilik veo
ya avtomobilin insanligin on pis icadt oldugunu vo at
arabast ilo pul qazanan sexslors son qoydugunu
dusinmirik. O9sas vacib olan mosalo doyisikliyin
golmosini vaxtinda dork edib homin doyisikliys 6ziinii
hazirflamaqdir, ¢tinki bu doayisikliyin qargisin1 almaq

miimkiin olmayacagq.

4. Yaxin onilliklords siini intellekt hiiququn yeni
subyektina ¢evrils bilor mi?

Mon onilliklor deyil, névbati onillikde bunu real bir
imkan kimi goriiram. Sabablor bunlardir: 1. Hiququn
totbiqi realliqdan ¢ox gerido qalib. Artiq bugiin
“6zbagina” Amazon sayundan orzaq sifaris veron

soyuducular var.

Bu miiqavilslor sahibin xeyrina stini intellekt torafindon
baglandig1 Gi¢tin stini intellekto tomsilcilik hiiquglar: "de
facto" verilmis olur, ancaq milki hiiquq subyektliyi
olmadig1 ti¢iin qanunverici siini intellekts "de jure” irads
ifadesinin  Gtiirticisti kimi baxir. Bu yanagma uzun
miiddat belo davam eds bilmaz, ¢linki miiqavilodan irali
golon bir ¢ox hiiquqi addimlar tomsil¢inin milki hiiquq
subyektliyini talob edir. 2. Siini intellekts miilki hiiquq
subyektliyinin ~ verilmasi  qanunverici orqanin  ve
mohkomoalorin iginin asanlagdirir, bels ki, a) mévcud
qanunlarin stni intellektin milki hiquqi dévriyyada
istifadasini tomin etmok tigtin yenidon yazilmasina ehtiyac
yoxdur vo D)

mohkomolorin  hall etdiyi islorin

qanunvericilikdoki qeyri-muayyanlik sobabindan

Konstitusiya Mahkomasina getmasinin qargst alinacaqdir.
Bu prinsipa ingilis dilinda “legal convenience” deyilir.

5. Siini intellektdon istifads gizlilik va soxsi
tohliikasizlik movzusunda hanst risklori 6ziinds

dagtyir?

In birinci novbadas, soxsi molumatlarin toplanaraq
islonmasi 6ziindo “data leakage” risklori dagtyir. Belo ki,
agor siini intellektin malumatlar bazasina kiberhiicum bag
verarsa, orada saxlanilan biitiin fordi molumatlarin
ictimaiyyata agiq sokilds darc olunma riski vardir. Bundan
olavo, "ChatGPT" kimi dil osasli siini intellekt
programlarinin (Large Language Models) on boyiik
problemlsrindan biri onlarin &yradilma prosesi zamant
istifada moalumatlarin  sshvan

(training) olunmusg

proqramin verdiyi cavablarda aks olunmasidur.

6. Hal-hazirda "Blockchain”
texnologiyas1 qlobal saviyyads inkisaf etmakdadir. Bas

(Bloklar zanciri)

bu texnologiya yerli va beynslxalq soviyyada
sanadlogsmolorin  hayata kegirilmasinda, elaco da
kibercinayatkarliqla miibarizads na daracada effektiv

olar?
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"Blockchain” texnologiyast sonadlosmo proseslori va
kibercinayotkarligla mibarizo #¢lin potensial olaraq
effektiv bir texnologiya kimi qiymotlondirilo bilar.
"Blockchain” (distributed)

doyisdirilmasi qeyri-mimkiin olan (irreversible) bir

molumatlarin  paylanaraq

strukturda saxlanilmasini tamin edan texnologiyadir vo bu
da sonadlogma proseslorinds soffafligs vo giivani arturmaq
tctin ¢ox boyiik bir tstinlitkdiir. Kibercinayoatkarliq ilo
mubarizods isa "Blockchain” texnologiyasinin totbiqi
onun giicli moxfiliys sahib olmast ve informasiyaya
miuidaxilalorin, demoak olar ki, mimkiin olmamasi

sababindan ¢ox uygundur.

7. Sizca, hiiquqi texnologiya ilo bagli tacriibada olan
yeniliklora hiiquqsiinaslarin al¢atanligi neca inkisaf
etdirilo bilar?

Hiiquqi texnologiya (Legal Tech) ilo bagli yeniliklara
olcatanligr artirmaq Ggtin  hiiqugsiinaslar  texnologiya
saholorindoki miitoxassislorlo birlikdo caligmalidir. Bu,
hiiquqstinaslarin  texnologiya mévzusunda daha genis

biliklara

sahalorina tatbiginin Gyronilmasi vo texnologiya vasitasi

yiyolonmoasi, yeni texnologiyalarin hiiquq

ilo hiiquqi problemlorin holli

demakdir.

hiiqugsiinaslar texnologiya ilo bagli somarsli tolim vo

yollarinin

mitayyanlagdirilmasi Bundan alava,
tocriibs proqramlarinda istirak eds bilorlor ki, bununla da
yeniliklordon xabardar ola v 6z biliklorini daha da inkigaf
etdiro bilarlor.

8.informasiya texnologiyalar1 hiiququnun
Azorbaycandaki inkisaf saviyyasi Sizi qane edirmi?

Hansi ¢atigmazliglar goriirsiiniiz?

Agig1 desom, xeyr. Baxmayaraq ki 6lkomizda bu sahads bir
ne¢o qanunvericilik aktlart gqabul olunmugdur, onlarin
totbiqi bir ¢ox agiq suallar saxlayir. Mosalon, fordi
moalumatlarin gorunmast sahasinda hom
qanunvericilikds, ham qanunvericiliyin tatbiginds, ham

da comiyyatds bir ¢ox yaxsilagdirilmali olan magamlar var.
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Belo ki, “Fordi molumatlar haqqinda” Qanun bu sahadoki
miuasir qanunvericilik praktikasmna uygun deyil vo fordi
molumatlarin qorunmast tigiin 6zal vo dévlet misssiso vo
toskilatlarindan adekvat addimlarin atilmasini va effektiv
nozarat mexanizminin yaradilmasin: tolob etmir. Fikrimeo,

bu sahada

tocriibasindan yararlanmaq diizgiin olardi. Miisbat misallar

aparict region olan Avropa Birliyinin
kimi isa elektron imzanin ugurlu tatbigqj, elektron hékumat

xidmatlorinin  toklif olunmast va elektron mahkoma

sisteminin qurulmasini qeyd etmak istardim.

9. IT Hiiququnun AR-da inkisafi ilo bagli xarici
tocriibonin universitetlords olan hiiquq tahsilins

neco ugurla tatbiqi miimkiindiir?

Buna bir ne¢o yolla nail olmaq olar. Birincisi, hiiquq

tohsil miassisalori ilo informasiya texnologiyalart

sahasindoki  miitoxassislorin  ve  sirketlorin  birge
islomoasidir. Burada asas maqgsad hiiquq tolobalarine baza
texniki biliklorin verilmasi vo praktiki cohatdon muxtalif
seminarlar vo tolimlor kecirmoklo talobalorin galacayo
Tkincisi,

diizgiin  hazirlagdirilmast  nazords  tutulur.

hiiquq tohsili proqramlarina  hiiqugi  texnologiya
yonumla fonlorin salinmasi vo talabalorin aktiv gokilds
homin fanlari se¢gmasinin stimullagdirilmasidir. Hiiquq
tohsilinds informasiya texnologiyalarinin tatbiqi ils bagl
fonlarin salinmasi talobalorin daha avval geyd etdiyim
golocakds stini intellekla islomayi bacaran hiiquggiinas

kimi yetisdirilmasine gatirib ¢ixaracaqdir.

10. Son olaraq, Turxan bay, Sizin bu hiiquq sahasi ila
maraqlanan hiiquqgsiinaslara va hiiquq talabalarins
tovsiyalariniz nalardir?

Oxuduglar: tohsil miiassisasinin hiiqugqi vo ya imumi olaraq
texnologiya yontimla fonlori toklif edib-etmamasindan asili
olmayaraq bu sahads 6z biliklorini internetdo méveud olan
xarici dilli seminar vo materiallar vasitasilo artirsinlar. Bunu
etmoklo 6z golocok karyera vo is imkanlarini bir nego dofo

artirmig olacaglar.



“SOSIAL DOVLOT” KONSEPSIYASININ KECMIiSi, BUGUNU VO GOLOCOYI:

QLOBALLASMA?

Styavus Bagirov

Bak:  Dovlot  Universiteti  Hiiquq  fakiiltosinin

bakalavr tabsil pillasi vo hiiqusiinasliq ixtisass sizrs
IIT kurs talobasidir.

Xiilasa.

Moqalo sosial dovlet konsepsiyasinin  bir sira
cohatlorinin tohliline hasr edilmigdir. Maqalada
sosial dovlatin yaranma sabablarine toxunulur vo
hamin sobablorin XXI asrdo méveudlugu tadgiq
edilorok indiki dovrds sosial dovleta ehtiyac
duyulub-duyulmamast tadqiq edilir. Maqalado
Azorbaycan hiiquq adebiyyau ii¢lin yeni olan
basqa bir problems - globallagma va sosial dévlatin
raqabatina yer ayrilir, onlar ham ayri-ayriliqda slo
alinir, hom do miiqayisali tohlil metodunun totbigi
ilo har ikisinin eyni anda mévcudlugu ehtimali

nazarden kegirilir.

Acar sozlar: sosial dovlat, globallagma, dovlat,

dévlat hakimiyyati, sosial hiiquglar.

Giris.

Sosial tominat hiiququ elmindas miizakirs edilmasi zoruri
moasalolordon biri do sosial dovlotdir. Sosial dovlat
anlayisinin tohlili vo totbigi hom dévletin 6hdsliklarini
dork etmok, hom do homin &hdaliklorin hoyata
kegirilmasi ti¢lin vacib olan goraitin doyarlondirilmasi
baximindan 6namlidir. Istor nazariyyads, istorso da
qanunvericilikdo “sosial dévlat” ifadasine yer ayrilmast

onu gostarir ki, asagidaki iki haldan biri bag verir:

1. “Dovlat” termini sadaca klassik tariflarls (masalon,
dévlat yuxarr sinfin agags sinif Gzerinds idaragiliyidir[2])
mohdudlagmur, onun anlayisina yeni mana ¢alarlari alave
edilir. Bu mona calarlari ilo dvlatin 6hdasliklori vo onlara
miivafiq olaraq solahiyyatlori bu vo ya diger formada
doyisir. Dovlatin  miixtalif névlari/formalart nazori
baximindan iglonib hazirlansa da, praktiki cohatdon

niimunavi dovlat mahz bu ciir olmalidir;

2. Umumi olaraq, “d6vlat” ifadasi avvalki manasinda
qalir. Sadaca olaraq dévlstin muxtolif novleri vo ya
formalar1 nazariyyads islonib hazirlanir vo “sosial dévlat”

do onlardan biridir.

Diinyada bag veron mixtolif hadisalori[3] nazers alaraq
qeyd etmoak yerino diisordi ki, sosial dovlet 6ziiniin ilk
¢aglarinda muayyan elmi-falsafi fikirlorin macmusu kimi
attlmigdisa da (ikinci hal), hazirda onun sortlorine amal

edilmasi miiayyan talab vo ehtiyacdir (birinci hal).

[2] Lenin V.I. “The state and revolution”. Published by “Resistance Books”: 1999, 105 pages. P. 28.

[3] Sosial dovlat taleblori ditnyanin miixtelif 6lkslorinds etirazlar formasinda hékumotlora yonolmigdir. Masalon, niifuzlu “The Guardian” nagri bag vermis hadisalori

isiqlandirmigdir. 21 sentyabr 2017-ci il tarixli dorcde hamigokindan daha gox sosial dévlats ehtiyac duyuldugunu vurgulamis, 2022-ci ilin noyabrindaki darcda isa sosial qayg:

vaziyyotinin tirokagan olmadigint qeyd etmigdir. Straflt bax: URL: https://www.theguardian.com/news/2017/sep/21/why-we-need-the-welfare-state-more-than-ever (son

baxig: 22.11.2022); URL: https://www.theguardian.com/uk-news/2022/nov/02/state-of-social-care-in-england-never-been-so-bad-social-services-boss-warns (son baxis:

22.11.2022).
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Lakin sosial dovlat konsepsiyast XX asr tigtin ideal
toloblorin  comi kimi distinilse do, XXI asrda
muoyyan tohlitkalorlo tiz-tizadir. Sosial dévlat tigiin
potensial tohlitke globallasma hesab edilir. Hiiquq
odobiyyatunda  qgloballasmanin  hayaun  siyasat,
iqtisadiyyat vo d6vlatin salahiyyatlori do daxil olmagla
bir sira sferalara tosir etdiyini, buna géro do “milli”
hesab edilon tinstirlorin “beynalxalq” versiyaya keg¢id
etdiyini vo dovlot anlayist ilo paralel olaraq sosial
dévlat anlayiginin da galocayinin namslum oldugunu
qeyd edirlor[4]. Qeyd edilonlorin todqiqi tgtin
birlikds  alo

oldugunu disiintirom:

agagidakilarin alinmasinin ~ zoruri
-Sosial dévlatin tizo ¢ixma sobablori vo koklorinin
tohlili. Bununla sosial dovleto gotirib ¢ixaran
amillorin indiki dévrds olub-olmamasinin forqgins
varilir;

“Milli?

ciimladon milli

unstirlorin =~ “beynoalxalq” tnstrlarls, o
hiiququn beynslxalq hiiquqla
raqabati. Insan hiiquqlarinin universalligt prinsipi
onu dovlatdaxili kateqoriya olmaqdan ¢ixarir, eyni
zamanda ipso facto sosial hiiquqlar da universaldir.
Insan hiiquglarinin miidafissi problemi beynalxalq
alomin dovlats olan tasirlarini artirir;

- Qloballagmanin sabablori vo stiroti masalasi.
Qloballasmanin hansi stratlo inkisafi vo klassik
anlayiglara mtinasiboatinin aydinlagdirilmast zoruridir;
- Sosial dovlatin global mubhitlo raqabati vo har
ikisini eyni tavan altinda olmasinin mumbkiinlaliak
ehtimalr. Qloballagmanin kékiinds dayanan amillorla
sosial dovlotin asasinda duran sabablar qarsiligl: tohlil
edilir vo onlarin bir-birins zidd ve ya banzar olmast
aragdirilir. Homginin bu iki konsepsiyanin bir-biri ilo
“kompromis”s gedib-geda bilmomasi sosial dévlatin

taleyini hall edir.

dovlotdaxili

Qeyd

faaliyyato tasir gostorir. Olka konstitusiyalarinda hanst

etdiyim  moaqamlar  birbaga
formada ifado edilmasindon asili olmayaraq, indiki

tendensiyalarin  birbasa tasir dairasi do6vlatlorin
6hdaliyine yonalmisdir. Qloballagma muasir corayan
olsa da, kokiinds dovlatin keg¢misini oks etdirir va
dovlot tarixinds yeni eranin baglangict hesab edils
bilor. Bu fakt bir ne¢o suallarin yaranmasina sabab
olur. Dévlet muayyen doracads zorurat, miioyyon
daracads iqtisadi hegemonluq, miisyyan doracads iso
insanlarin  bir-biri ilo uzlagmast noticasinds tiza
cixmigdir.

ohdalikloari

votondaglarinin ehtiyaclarini qarsilamagq, lazimi soraiti

Homin raziliq asasinda doévlet bir sira
Gzorino  gotirmugdir.  Moasalan,

yaratmaq vo s. Qloballagmanin tasiri ilo dovlat ananavi

xarakterini itirirmi? 9gar itirirsa:

- Doévlot 6hdsliyini dovlatloromi (bir nega dovlstin

comi) otliriir?

- Dovlat 6hdaliyini vahid beynalxalq mexanizmomi

otarir?

- Dovlat 6hdsliyini tamamils itirmakle formal olaraq

movcudlugunu saxlasa da, fakeiki olaraq comiyyatin

idaragiliyi dovlatlordon digar subyektloromi kegir?

Bu suallara cavab cahdi tokca sosial tominat hiququ

elminda deyil, imumi dévlat vo hiiquq nazariyyasinda

koklu doayisikliklora sobab ola bilor. Buna goro do

anlayislarin izahlarindan baglamagq yerina digerdi.

[4] Bulut N. “Kiiresellesme: Sosyal devletin sonu mu?” Ankara, “Ankara Universitesi Hukuk Fakiiltesi Dergisi”: 2003, cilt 52, say1 2, 173-197 syf. S. 185-186.
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Sosial dovlat: Formalagsma va movcud vaziyyat.

a. Sosial dovlatin anlayisi, imumi slamotlari vo
qisa tarixi
Sosial dovlet anlayisinin  torifine  muxtolif
yanagmalar movcuddur. Toriflordski miixealifliyi
onun  xUsusiyyatlorine  forgli =~ munasibatlo
olagelondirmok miimkiindtr. Xatrlatmaq yerins
digar ki, Qarbda “sosial dovlat” ifadasi avezina
“Gmumrifah dovlati” (welfare state) ifadasi daha
cox istifade edilir. Qeyd edilon ikinci ifada
Azorbaycanda sovet dovrinds daha ¢ox istifados
edilirdi vo kommunist nazariyyssinin hadaflarindon
biri do muvafiq bolluq olan miihits, yani rifaha
¢atmagq idi. Diqqati calb edan masale odur ki, sovet
nazariyyasi dovlatin todricon aradan qaldirilmasini
nozords tuturdusa da, Ozliyiinde “Gmumrifah
dovleti” ideyast morkszi movqgeds idi. Bunu belo
izah etmok olar ki, dovlotin aradan qaldirilmasina
gadar olan zaman kesiyinde imumrifah dovlati har
kegon miiddat arzinds rifah saviyyesini yiiksaltmali
vo bu saviyys sonda elo bir néqtays ¢atmalr idi ki,

artiq dovlato ehtiyac qalmasin.

Dinyaca maghur Britannica Ensiklopediyast sosial

dévlat anlayigini belo izah edir:

Vatondaglarin iqtisadi vo sosial rifab vagiyystinin
qorunmasinda va iraliloyisinds dovlat vo ya mobkom
$obokalasmis sosial qurumlarin acar rolunu oynadig

hokumat (idaragilik) konsepsiyast[S].

Ensiklopediyanin verdiyi izahda muxtlif maraglh
moaqamlar mévecuddur. Onlari sadalayim:
1) Sosial-iqtisadi rifah masalalarinde har kass deyil,
votondaglara samil edilmasi;
2) Dévlotin rifahin tomininds miitlaq subyekt
olmasinin sual altina qoyulmast;
3) “Dovlat”

konsepsiyast”[6] anlayisindan istifads edilmasi.

ifadesinin  avazino  “idaracilik
Birinci problem oslinda sosial dovlst anlayiginin
qloballagsma miihiti ilo roqabatins isars verir. Ciinki
sosial dovlat dedikda bir dévlat kimi nazordon kegirilir
va ensiklopediyanin “vatondaglar” ifadasindon istifada
etmasinin sababini buna baglaya biloram. Lakin rifah
saviyyasi ifadasinin mazmununu diggatden qagirmaq
olmaz. Dévloatin rifaht tomin etmok (rifah soviyyasini
qorumaq ve inkisaf etdirmoak) Shdoaliyi miiveqqati

deyil, daimi moévcud oldugundan daxilds yasayan

insanlarin  statusunun neco adlanmasi zamani,
zonnimca, daimi yasayis sorti  kriteriya kimi
gotiiriilmoalidir.  Acnabilora  miinasibatde  daimi

yasamagq icazasi almis xarici 6lka votondaglarina qarst
dovlatin 6hdalik dagimasi dévlatin 6z vatandaglarina
qarst eyni 6hdaliyindan mahiyyat etibarilo forqlonmir.
Burada digor bir sual ortaya ¢ixir — dovlet daimi
yasamagq icazasi olmayan xarici votondaga qargi rifah
soviyyasinin qorunub saxlanmasina géro mosuliyyat
dagtyirmi? Hesab edirom ki, qeyd edilon subyektlora
gora dovlati geyd edilon 6hdslikls yiiklomok dogru
olmaz. Ona goéra ki, avvala, homin soxslorin &lkads
qalmaqlart daimi xarakter dagimir vo bunun oksino
rifah saviyyosi uzunmuddatliliyi ilo segilon termindir.
Buna goéro do miveqqati yasayan acnabilara qarst
sosial 6hdaliyi olan dovlet onunla daha six hiiqugi
olagolors malik olan do6vletdir, masalon, votandasliq

alagasi bu hal tigtin yaxst nimuns hesab olunur.

[5] The Britannica Encyclopedia. URL: https://www.britannica.com/topic/welfare-state (son baxig 30.11.2022).

[6] Orijinalinda: “concept of government” (bax: Istinad 4). Buradak: axirinct s6z harfi mana ilo yanagt mozmun 8zalliyi nazora alinaraq torofimdon iki ciir torciima

(ham hskumat, ham da idaragilik) edilmigdir — musllifdon.
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ikinci problems goldikdo bu moaqalonin giris

hissasindo  gostordiyim  suallarla  slagolidir  vo
moaqalonin  névbati  sohifslorinds mévzuya
toxunulacaqdir.

Ugiincii  problemin nazariyys vo praktikanin
nisbatindon qaynaqlandigini diistintirom. Miivafiq
sosial todbirlori hoyata kegiron, faktiki realizo
subyekti gisminda icraedici hakimiyyat ¢ixig edir.
Ciunki

qanunverici

nazariyyaden do  boalli

oldugu kimi,

orqan qanunlarin miayyan
edilmoasinda, mohkomolor iso qanunlara istinadon
adalat

mithakimasinin  hayata  kegirilmasindon

moasuldurlar. Icraedici hakimiyyatin
salahiyyatlorinin qanun ¢orgivasindo daha genis
hiidudlara  ¢ata  bildiyinin = forgina  vararaq
ensiklopediyanin istifads etdiyi ifadenin prakeiki

olmas1 gonaatina golirom.

Adoabiyyata nazor salsaq, sosial dévlatin bagqa bir
izaht bu yondadir: “Sosial dévlat tigol¢tiltt mathum
olmaqla on dar monada sosial yardimi, daha genis
monada sosial tohlikesizliyi, lakin biitév olaraq
sosial vozifolori vergitutma oasasli  boligdiirma
siyasati ¢ar¢ivasinda yerina yetiran dovlatdir”[7].

Bu torif daha ¢ox iqtisadi mozmunu ilo segilir.
Ensiklopediyanin izaht ilo muqayisads torifda
dévlatin bu va ya digor sosial vazifalors sahib olmast
birbasa olaraq gostorilir. Belo olan halda, iki zidd
istiqamat ortaya ¢ixir:

1) “Sosial dovlet” anlayisi yoxdur, sadoca dovlot
anlayist vardir. Sosial yontimlt 6hdoaliklori dévlat
onsuz da dagimalidur, ¢tinki dovlatin
funksiyalarindan biri do mohz sosial funksiyadir
(sosial muidafio funksiyasi). Bu baximdan miixtalif

dévlat névlarini ayirmaq moanasizdir;

2) Sosial dovlat ideyast ideal dévlat diisiincasini realizo
dovrda

konsepsiyalarinin (masalon, ekodévlat) ortaya atldigini

t¢tin  lazzmlidir.  Miasir forqli  dovlet
nazara alsaq, sosial dovletdon imtina diizgiin addim

deyil.

Movqe bildirmak ti¢iin dovlatin sosial funksiyasinin
tohlilina ehtiyac duyulur. Bels ki, funksiya — subyektin
tosir istiqamotidir. Dévlatin funksiyalart isa dévletin
faaliyyotini butiinlikls ifads etmaklo bu faaliyyatla six
olagods olan mozmun, forma va metodlarin
vohdoatidir[8]. Bu fikrin moantiqi davamu olaraq sosial
funksiya dovlotin sosial istiqamotdoki faaliyyatinin
mozmun, forma va metodlarinin camidir. Demoli,
dovlatin sosial faaliyyati mohz sosial funksiya asasinda
hayata kegirilmoklo barabor, nazeri olaraq, xtisusi bir
institut kimi “sosial dovlet”s ehtiyac qalmir. Hoatta
JJ.Russonun da qeyd etdiyi kimi, xalq veo dévlat
arasinda ictimai migqavile baglanir ki, miisyyon giic
formalagsin vo hamin giic xalqmn azadligini alindon
almadan ona xidmot etsin[9]. Mahz bu maqamda sosial
dévlatin tarixine toxunmaga ehtiyac var. Bels ki, qodim
diinya tarixina nazar salsaq, sosial dévlot elementlorine
rast golinon niimunoalor var. Masalon, eramizdan avvel
2200-1800-cti illorde Misirde dovlet hakimiyyatini
ciddi gokilds alinds comlogdiron din xadimlori elo bir
sorait yaratmigdilar ki, zongin ruhanilor dul ve
yetimlarin qaygisina qalmaq 6hdoliyi dagisin[10].

Bagqa bir niimunads iso Osmanlt imperiyasinin voqf
sistemi vo varlt dévlet adamlarinin yardimlarini asas
gotirorok bu klassik dévrdo Osmanlint zamaninin
sortlorina uygun galmoayan (anaxronik) sosial dévlat

adlandirirlar[11].

[7]Giiler B.A. “Sosyal devlet ve yerellesme”. “Memleket Siyaset Yonetim”, 2006 — 29-43 syf. S. 29.
[8] Xrapanyuk V.N. “Dévlat ve hiiquq nazeriyyesi” (ixtisarla). V.Q.Strekozovun redaktosi ilo. Azarbaycan dilina torciims edonlor: H.Baratli vo 1.9sadov. Baki, 2013 - 248

soh. S. 112-113.

[9] Russo ] J. “Ictimai miiqavila”. Azorbaycan dilin torciima edon: Fuad Abbasli. Bakt: “Qanun”, 2022 — 176 soh. S. 31-32.
[10] Senocak H. “Sosyal giivenlik sistemini olusturan bilegenlerin tarihi siireg 1s1g1nda degerlendirilmesi”. “Sosyal Siyaset Konferanslar1 Dergisi”, say1 56. Syf. 409-468. S. 416.
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Bunun kimi saysiz-hesabsiz 6rnaklor vera bilorik.
Lakin fikrimca, bu ciir dovlet yardimi sistemini
sosial dovlatlo eynilogdirmok dogru olmaz. Bali,
mivafiq strukturlar  votondaglarinin  rifahinin
yiiksoldilmasi tGigin miixtalif yardimi gostorirdilar,
amma adigedon ntumunoalorde sosial do6vletin
mihiim elementi olan dovlet 6hdoaliyi yoxdur.
Osmanlida varli adamlarin  komoyini ve vaqf
sistemini daha cox dini aspektlorlo alagolondirirom
(Allahin buyurdugu vacib amollorden biri kimi -
imkansizlara yardim etmoak[1] va s.). Burada basqa
bir sual ortaya ¢ixir: dovlatin sosial 6hdaliyini hom
ds dini cohatdon yiikloys bilorik mi? Bu sualin
chtimal edilon dogru cavabt belo olacaq: 9gor
miiasir monada dini dévlat deyilss, yitklomoak dogru
deyil. Osmanlinin va ya Misirin dini dévlat olmast
da miibahisalidir. Mahz bu izaha asasan Osmanli va
Misiri sosial dovlet hesab etmoak, zonnimca,
yanligdur.

Sosial dovlot ideyasinin 1848-ci il ingilablart ilo
dovlatlorarast soviyyoda baglamast vo geniglonmasi
tikri qobul edilmigdir[13]. Pierson isa sosial dévlatin
inkisafinin ilk dovrinii 1880-1914-cii illor olaraq
tosnif edir. Onun fikrinca, 1880-ci ilds ilk sosial
tohliikasizlik todbirlorinin totbiqi barads qararin
verilmasi tosnifatin asasidir[14].

Piersonun yazilarindan bels qonasta galmak olar ki,
0, 1848-1880-ci illor dovriinii sosial dovlatin sadaca
ideya kimi qaldig, praktiki totbiq edilmadiyi dovr
hesab edir. XX asrin 20-30-cu illorinds iso Boyiik
Depressiyanin  liberal vo  sosialist  ideyalarin
roqabatine gotirib ¢ixarmasi, doévletin rolunun
azalmas1 vo ya oksi yoniindo miuzakiralorin sosial
dovlatin inkisafinda katalizator rolu oynamasi fikri

ilo razilagiram[15].

Cinki Boytuk Depressiyanin kokiindo duran osas
mosalo dovlatin rolunun zoifladilmasi idi ki, belo
todbirlor iqtisadi bohranla naticolonmigdi. Dévlatin
rolunun artirilmasi ilo bohranin aradan qaldirilmast
aktiv dovlot midaxilosinin  sonralar da davam
etdirilmasina gotirib ¢ixardr. Aktiv dévlet miidaxilasi

sosial dovlatin asas alamatlarindan oldugu ti¢iin sosial

dovlot hom  nozori-ideya, ham do  praktika
prizmasindan ~ homin  dévrde  ciddi  gokilde
tokmillogdirilmisdi.

Soyuq miihariba illorinds iso sosial dovloti tobligat
vasitasi adlandirmaq olar. Ctinki kapitalist vo sosialist
blokunun miibarizasindo 6z ohalilorine moahz 06z
idaragiliklori altnda daha yaxgsi sortlorin oldugunu
digte edirdilor. Sovet Ittifaqi niimunasinda &lkalarda
iso “rifah” vo bu kimi ifadalardon daha six istifads
edilirdi. Bu faktt kommunizms ¢atmag hadaf elan
edon marksist nazariyyasi ils alagalondiriram.

“Sosial dovlet”ds dovletin miitlaq subyekt olub-
qayitsag,
orqanlarinin  faaliyyatine alternativlorin axtariginda

olmamasina hazirda alimlorin  dovlat
olmasi fakt1 ilo tizlogirik.

Bu alternativler qeyri-hokumot togkilatlari, publik
hiiquqi soxslar va baladiyyalar ola bilar. Masalan, sosial
siyasat sferasinda balodiyyalorin rolunun artirilmasinin
torofdar1 olan Hiiseyn Giil vo Hasret Oztiirk
baladiyyoni “sosial dévlot” tavani daxilindoki subyekt
hesab etmirlor. Tam tarsi, “sosial balodiyys” anlayisin:
sosial dovloto alternativ kimi toklif edirlor[16].
Hoamginin, onlar belo bir forqlonmonin oldugunu
iddia edirlar:

e Sosial dovlat va sosial balodiyys anlayiglart bir-

birina ideya baximdan yaxin olsalar da, prakeiki

olaraq bir-birindan ciddi gokilds farglanirlar;

[11] Ozbek N. “Osmanli Imparatorlugunda sosyal devlet”. 7.Baskt. Istanbul: “Iletisim Yayinlar1”, 2020 - 373 sayfa. S. 25.

[12] “Qurani-Koarimin Azarbaycan dilina torciimasi va gorhi”. Torciima edon: 9.M.9rdabili. Baki: “Nurlar”, 2022 - 604 sah. S. 30, 33.
[13] Giimiig A.T. “Sosyal devlet anlayisinin gelisimi ve déniigiimii”. Selguk Universitesi, syf. 117-158. S. 119.
]
]

[14] Ibid, s. 122-123.

[15] Heydoarov X. “XX asrda sosial dovlatin inkigafina sabab olan faktorlarin tahlili”. Baku, “Journal of Baku Engineering University — Economics and Administration”,

vol. 5,n. 1,2021 - pages 21-30. P. 22.
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e Sosial baladiyya sosial dévletden forgli olaragq;,
biirokratiyadan daha azdir. Bu iso problemin
daha asan, siirotli vo somorali hoallino imkan
verir. O cimladon, fordi (bireysel) problemlarin

hallinds daha effektivdir[17].

Avvalds geyd etdiyim sosial dévlatlo dovlatin sosial
funksiyasinin nazari-ideoloji roqabatindon gslinan
notice odur ki, imumilikds sosial dovlst aslinda
dovlatin  6ziidir. Lakin
(“idaracilik

konsepsiyas1” vo s.) da osaslanaraq “sosial dévlat”

nozori cohotdon elo

ligatlordon  verilmis  istinadlara
anlayisinin dévlet olmayan digoer institutlart da
ohato edo bilmasi qonastino golmok olar. “Sosial
baladiyys” kimi tokliflor forqli gostorilmays ¢alisilsa

da, onlarin koki sosial dovletin koki ilo agagi-

yuxari eynidir. Hor na qodar ki sosial baladiyys kimi

tokliflorin hayata kecirilmosi ticin miistaqil,_sosial
dovlotdon kenar mexanizm yoxdur, biz dovlot
olmayan subyektlori “sosial dévlet” baghginda
comlomaliyik.

“Sosial dovlet” anlayisina qayitsaq, sadaca olaraq,
siyasi zomini do nozora almaqla “sosial dovlet”
ifadesindan tez-tez istifads edilir. Diigiintirom ki,
yeni “dovlot” konsepsiyalari tizo ¢ixdiqca dovlatin
hiiquq ve 6hdaliklari yenilanir vo zamanin talabina
uygunlagir. Sosial dévlat konsepsiyasinda dévlatin
aktiv. rolu  sanki onu  diger  “dévlet”
doktrinalarindan ayirr.

Sosial dovlatin anlayist v asas cohatlori barada bela
bir tmumilsgdirma aparmaq mimkiindir. Sosial
dovlat:

a. Yoxsullugun olmadigs dévlat deyil, galir forginin
tonasiibstiz  olmadigt vo yoxsullugla miibarizo

aparan dovlotdir;

b. Hor bir keso qanuni golirlor alds etmoak imkan:
yaradir;

c.  Mbshsuldarliq

istigamatinds addimlar atir;

soviyyesinin  yiiksaldilmasi

d. Els dovlatdir ki, insan vo vetondaglarin hiiquq vo
edilmakls

vozifalori ilo balans yaradir.

azadliglarina  hérmot borabar, onlarin

b. Konstitusiyalarda sosial dovlat va onun konkret
ohdbsliklori

Konstitusiyalar ~ 6lkslorin = ali qanunlaridir  ve
miinasibatlori an timumi formada tenzim edirlar.
Umumi miinasibatlori tanzimlayan normativ aktlardan
xtisusiyo dogru istiqamoatds dovlatin Shdsliklarinin
saxolonmosi ti¢iin ilk novbads ali qanunda dévletin
qeyd edilon sahodo o6hdoaliklori oks olunmalidir.
M.N.9liyev sosial dévlatin  hdoaliklori gisminda
bunlar1 sadalayir: comiyyatin biitiin tizvleri ti¢iin sosial
tominatin tomini, hami G¢lin tmumi olan tohsil vo
sohiyyanin tomini, ehtiyact olanlarin sosial mudatiasi,
mosgullugun  tomini, sosial xidmoatlorin toqdim
edilmoasi[18] va s.

Ik dafs sosial dovlst slamatlorine genis ve otrafli
sokildo 1848-ci il Fransa Konstitusiyasinda[19] yer
verilmigdi. Belo ki, konstitusiyada agagidakilar oks
olunmugdu:

i. Comiyyatin ustinliklorin vatondaglar arasindak:

sokilda fordin

rahatliginin tomin edilmosinin, bitiin vatondaglarin

adalatli béliinmasinin, har bir

oqli,  monoaviyyat vo  firavanliq  daracasinin
yiksoldilmasinin ~ dovlatin -~ moaqsadlori  olmast
(preambula, I);

ii. Tohsilin pulsuz olmasi, o cimlodon tohsil azadlig:

(tohsil almaqda sarbastlik) (madds 9);

[16] Oztiirk H., Giil H. “Sosyal belediyecilik sosyal devlete ve sosyal haklara bir alternatif mi?” IV Sosyal Haklar Ulusal Sempozyumu, 2012 - syf. 205-220.

[17) Ibid, 5. 215.

[18] Sliyev M.N. “Sosial taminat hiiququ”. Darslik. Baks: “Adiloglu”, 2007 — 464 sah. S. 54.
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iii. Dévlat iglorinda istirakda har kasin barabarliyi
(madds 10);
iv. Bitin milkiyyst névlerinin toxunulmazligs

(istisnalar xaric) (madda 11) vas.

Diqqate alinmali masalalardan biri do odur ki, XIX
asrin 40-50-ci illorindon baglayaraq dovlst sosial
demokratiyanin dir¢almasinds maraqlt idi. Hesab
edilir ki, 1848-ci ilden avval bu termin marksist
yanagmaya ¢ox yaxin olsa da, xirda burjuaziyanin
toloblari fonunda bag veran siyasi hadisslor onun
marksizmdan uzaqlagmasi ilo naticalondi[20].

Alman Imperiyasinin  1871-ci il tarixli Ali
Qanununda Alman dovlstinin  ali moaqsadlori
strasinda alman xalqunin[21]rifahinin tamini qeyd
edilir[22]. Burada fransiz ananasi hiss edilir. 1918-ci
il Veymar Konstitusiyasinda 1871-ci il Ali Federal
Qanundan farqli olaraq, hiiquq ve azadliglara daha
cox yer ayrilir[23]. Hotta fosillordon biri iss
“Umumi rifah” adlanir. Konstitusiyanin 142-ci
maddasinds elm-tohsilin (science and teaching)
pulsuz olmasi, 144-cii maddasinda tohsil sisteminin
dovlat nazarati altinda olmast 6z aksini tapir.

O ciumlodon 161-ci maddsnin talobi dovlatin
hortarafli sosial sigorta sisteminin togkiline chdalik
dagimasidir.

SSRI-nin sonuncu konstitusiyasinda asagidakilar
qeyd edilir:

a) “Hoar bir votondagin sorbast inkisafi haminin
sarbast inkisafi Gi¢iin sortdir” kommunist idealina
uygun olarag, dovlat

votandaglarin  yaradict

qiivvelorindan,  bacariq  ve  istedadlarindan,
soxsiyyotin hortorafli inkisaf1 ti¢tin istifade etmolari
t¢in real imkanlart genislondirmoayi hadafloyir

(madds 20);

[
[
[
[

2022).

b)  Omok mohsuldarliginin artmasi asasinda dévlat
iscilorin amok haqqt soviyyesini va real golirlorini
artirmaq tg¢iin davamli bir yol tutur. Sovet xalqinin
ehtiyaclarint daha dolgun o6domok tiglin ictimai
istehlak fondlart yaradilir. Dévlot, ictimai togkilatlarin
vo amoak kollektivlorinin genis istirak: ilo bu fondlarin
boytimasini vo adalatli bélisdirilmasini tomin edir
(maddas 23);

c)  SSRi-do dovlat sohiyya, sosial tominat, ticarat vo
ictimai iago, istehlak xidmatlori vo kommunal xidmatlor
sistemlori foaliyyot gostorir vo inkisaf edir. Dévlat
kooperativ vo digor ictimai togkilatlarin ictimai
xidmatlorin biitiin sahslorinda faaliyyatini togviq edir.
Kiitlovi badon torbiyasi ve idmanin inkisafina komok
edir (madds 24);

d)  SSRi-ds vatondaslar {i¢lin imumi tohsil va pego
hazitligr  veran, kommunist torbiyssins, gonclorin
monavi va fiziki inkisafina xidmot edan, onlar iss vo
ictimai faaliyyoto hazirlayan vahid bir xalq tohsili
sistemi movcuddur va inkisaf etdirilir (madda 25)[24].
SSRI

digqati calb edon masalo istor orijinalda, istarss da,

Konstitusiyasindan  verilmis  niimunalarda
torciimada indiki zaman tipli cimlalordan istifadadir.
Diqgat yetirsak, qanunvericinin hiiquqi texnikasindan
bels aydin olur ki, doévlatin qeyd edilon masalslor tizra
6hdsliyinin olmasi sualina cavab geyri-miioyyon qalir.
“Doévlat..komak edir, tomin edir” tipli ciimlolorin
qrammatik sorhi bir qoder mibahiss dogurur. Bir
torofden, agor qanunverici indiki zaman istifadasi ilo
dévlatin bu ciir 6hdaliyinin olmasina isars edirdiss, na
tctin vacib sokilli feillordon (tomin etmoalidir, kdmak
etmolidir vo b.) istifads etmayib? Digar torafdan,
demosli qanunverici dovlatin Shdaliyinin konstitusion

togokkiil tapmasinda maraqlt deyildi.

19] 1848-ci il Fransa Konstitusiyast. URL: https://www.conseil-constitutionnel.fr/node/3811/pdf, pp. 1-8 (son baxis 30 dekabr 2022).

20] Bottini F. “The roots of French welfare state”. Jurisprudence, 2013, 20 (2), pp.643-662. ff10.13165/jur-13-20-2-15ft. P. 650.

21] German people; burada alman xalq: dedikds hamin Konstitusiyanin 3-cii maddasina asason imperiyanin tabaalari nazorda tutulur — miiollifdan.

22] Alman imperiyasinin Ali Qanunu (1871). URL: https://ghdi.ghi-dc.org/pdf/eng/518_Constitution%20Germ%20Empire_161.pdf, pp. 1-15 (son baxis 28 dekabr

[23] Veymar Konstitusiyast (1918). URL: https://germanhistorydocs.ghi-dc.org/pdf/eng/ghi_wr_weimarconstitution_Eng.pdf, pp. 1-9 (son baxig 28 dekabr 2022).
[24] Sovet Sosialist Respublikalari Ittifaqinin Konstitusiyast (1977). URL: https://www.marxists.org/history/usst/government/constitution/1977/constitution-usst-

1977.pdf, pp. 1-96 (son baxig 29 dekabr 2022).
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Sovet konstitusiyasinin  gobulundan qisa  bir
middat sonra Pensilvaniya Hiiquq Jurnalinda
onun analizino hasr edilmis bir maqalods 23-cii
madda tipli normalarin Sovet Ittifaqr Kommunist
Partiyastnin =~ vo  Sovet  hokumsatinin ~ Sovet
zohmotkeglorine  verdiyi uzunmiiddatli sozlorin
yenidon tosdiqi kimi ¢ixis etmasi qeyd edilir[25].
Ustalik, SSRI Konstitusiyasinin hazirlandigt ve
qobul edildiyi dévriin (texminan 1954/55-1977)
mibhitini géz 6nitina gotirsak, ehtimal ki, bu tipli
cimlalordan istifadoni bu fikirlarin oksini tamamils
rodd etmoklo olagolondirmok olar. Yoni “over
dovlati komok etmir” fikrini tamamils rodd etdikda
dévlatin sosial sferada qeyd edilon harakatlorini
gebul etmokdan basqa yol yoxdur. Hesab edirom ki,
kommunist psixologiyasini vo miihiti alo aldiqda
qrammatik tofsirdon “6hdslik” mazmunu ¢ixmasa
da, faktiki olaraq bu manaya goldiyini digtintirom.

ohdaliklorinin  birbasa

metodlar’dan  ciddi

Lakin dovlatin tasbit

edilmasinin  belo  “dolay1
forglondiyini ve birbaga tosbitin daha effektiv
olmast fikrini dastakloyirom.

Azarbaycan  Respublikasinin  Konstitusiyasina
baxdiqda burada da “Azarbaycan sosial dovletdir”
tipli ctimlolorden istifade edilmomigdir[26]. 7-ci
maddads demokratik, diinyavi, hiiqugi vo unitar
ifadaloari iglodilss da, “sosial” ifadasine yer verilmir.
Bu ifadonin

islodilmomasina  baxmayaragq,

odobiyyatda belo bir fikro rast golinir ki,
Konstitusiyanin 12-ci maddasi (Insan va vatondas
hiiquqglarinin =~ va

azadliglarinin,  Azarbaycan

layiqli

saviyyasinin tamin edilmasi d6vlatin ali magsadidir)

Respublikasinin  votondaglarina hayat
vo 16-c1 maddasi (Azarbaycan dovlati xalqin vo har
bir votondagin rifahinin yiikssldilmasi, onun sosial

miidafiasi va layiqli hayat soviyyesi qaygisina qalir)
sosial dovlatin sibutudur[27].

Hoamgcinin 42.JII (tohsilo dovlat nazarati), 43.11
(dovlet manzil hiiququnun realizasi ti¢iin todbirlor
goriir), S1.II (dovlet odobi-badii, elmi-texniki va
basqa  yaradiciliq novlerinin  azad  hoyata
kecirilmasina tominat verir) némroali vo buna banzor
maddalorin do homin monaya golib ¢ixmasi fikrini
miidafis edirlor.

Azarbaycan Konstitusiyasina baxdiqda onun sovet
hiiquq texnikasinin mirasint davam etdirdiyini gors
bilorik. Dévlatin  mosuliyyatini miioyyon edon
miiddaalarda sovet tislublu indiki zaman feillorinin
istifadasi bunu demoys asas verir. Man hesab edirom
ki, qanunvericilikdo mtvafiq tokmillogdirmalar
aparilmali vo daha daqiq ciimlalora yer verilmalidir.
Bozi olkalorin konstitusiyalarinda iso dovlatin tok-
tok “sosial dovlet” kimi oShdsliklorini sadalamaq
avazina, birbasa dovleto “sosial” status slave edilir.
Mosalon, Almaniya Federativ Respublikasinin
Konstitusiyasinin 20-ci maddssinde Almaniyanin
sosial dovlat olmasi oks olunur[1l]. Banzor hal
Ispaniya Kralligmin Ali Qanununda da var[2].
Xarici olkalarin bu ciir tacriibasindan das istifada
etmoak, prinsipco, miimkiindiir. Burada iki metod
totbiq edilo bilor - ya konstitusiyamizin 7-ci
maddasinin I  hissasine  sosial ifadasi alave
edilmolidir, ya da ki miivafiq maddslor nazardan
kegirilmok  sorti ilo  feil  sonluglar1  elo
doyisdirilmalidir ki, fikir daha qoti ifade edilsin.
Zonn ediram ki, birinci metod daha sadas vo totbiqi
cohatdon asandir. Lakin bu doyisiklik sadaco kagiz
tzorinds qalmamali, Azorbaycan dovleti bu
istiqamatdo qgati addimlar atmalidir. Dévlatin bu
konstitusion 6hdslik dagimast sadaca votandaglart vo
daimi yasayan acnabilor qargisindaki borcu deyil,
eyni zamanda muasir  dévrin

qloballagma

meyillarindan irali golon ehtiyacdir.

[25]Osakwe K. “The theories and realities of modern soviet constitutional law: An analysis of The 1977 USSR Constitution”. USA: “The University of Pennsylvania Law

Review”, 1979, vol. 127 (1350), pp. 1350-1437. P. 1382.

[26] Azarbaycan Respublikasinin Konstitusiyast (1995). URL: https://www.e-qanun.az/framework/897 (son baxis 29 dekabr 2022).
[27] Sliyev 3.1. “Insan hiiquglart”. Darslik. Baki: “Hiiquq adsbiyyat1”, 2013 - 506 sah. S. 25.
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Sosial dovlatin taleyi.

a. Sosial dovlatin qloballagma ils raqabati

“Sosial dovlet” konsepsiyasinin hazirki  asrds
tzlogdiyi on mithiim problemlordon biri moahz
qloballasmanin  ona tosiridir.  Sosial ~dovlatls
qloballagma miihitinin bir-biri ilo uzlagmasindaki
¢otinliyin fundamental sobabini onlari
formalagdiran  osaslarda  axtarmaq  lazimdir.
Xatrlatmaq istordim, sosial dovlet 1840-c1 illorin
is¢i inqilablarinin bahari kimi ortaya ¢ixmigdu.
Hotta yerinda qeyd edildiyi kimi, sosial dovlatin
formalagmas: kapitaldan irali golon masuliyyatin
tobii sobablorindon qaynaqglanmird, birbaga siyasi
sabablora asaslanirdi[30]. Qloballasmanin sababina
goldikdo iso, zennimcas, onun kokiindo siyasi
aspektlordon daha ¢ox elmi-texniki inkisaf dayanir.
Yoni siyasi amillorin payt is¢i inqilablarindaki qodar
deyil.
Bagqa bir mosalo sosial 6hdaliklorin  hansi
yurisdiksiya altinda hoyata kegirilmosidir. Sosial
dovlet qeyd edilon ohdaliklorin dovlatin 6ztine
moxsus oldugunu nozords tutan doktrinadur.
Qusacasi, orazisinds daimi yagayanlara miinasibatdo
A dovlati sosial 6hdalik dastyir vo B dovlatinin har
hansi 6hdsliyi yoxdur. Qloballagmanin tasiri ils
insan hiiquqlarina miinasibatin dayigmasi (insan
hiiquqglarinin  universalliq slamatinin 6n  plana
¢ixarilmast vo s.) belo yanagmaya da tosirsiz

otigmir.

Giiler, op.cit., 5. 30.

Burada iki masalo tizo ¢ixir — birincisi, dovlatin
subyekt  kimi varligi; ikincisi iso  dovlatin
salahiyyatlorinin moahdudlagmast. “Sosial dovlat”
konsepsiyasinin torifindon irali golon subyekt
problemi avvalde isiglandirildigindan  bunun
tzorinds dayanmaq istomirom, lakin qeyd etmok
yerino digsor ki, dovlat artuiq miitlaq subyekt rolunu
itirir.

Daévloat ideyasinin ziddina sosial baladiyyslarin rolu
barada miizakiralar genislonir, QHT-lorin rolu artir.
Moasalon, Cin Xalq Respublikasinda amaok QHT-
lori iscilorin  hiiquglarinin  miihafizoesi  igiin
yaradilan vo onlara xidmoat gdstoron qurumlar
olmaqla sart olmayan qaydalart ilo secilir[31].
Uciincii niians dévlatin subyekt kimi ¢ixig etmasi
hallarinda onun midaxilasi ilo baglidir. Sosial
dévlatin tohlili gostordi ki, dovlet burada aktiv
sokildo miidaxils edir.

F.Mehdiyev bunun asas sobabini liberal dévlatin
yetorli olmamasinda gortir. Onun fikrinca, bir
torofdon miilki-siyasi hiiquqlar neqativ hiiquqlar
oldugundan dévlat qarismamagqla kifayatlonmolidir,
digar torafdan sosial hiiquglar pozitiv oldugu ti¢iin
liberal dovlatin catigmazligs mohz bu anda zs
¢ixir[32]. Lakin moaqalonin avvalinde do dévlatin
qloballagan ~ diinyada  rolunun  azaldilmasi
meyillorine toxundugumu diqqete alaraq, sosial
dovlatin asas slamatlorindan birinin siradan ¢ixmagq
ehtimali (bu ehtimalin az va ya ¢ox olmasindan asili
olmayaraq) var. Bu momentdo sosial dovlet
modellorindaki farglarin tohlili zoruridir. Belo ki,
institusional model tizra sosial 6hdoaliklor birbasa
olaraq dévlatdadir, bundan forgli olaraq, residual
modelda dovlet ikinci plandadir[33]. Yeni ikinci
niimunada sosial 6hdaliklar birinci olaraq ailonin vo
comiyyatin izorina diisiir, bunlar yetorli olmadiqda

dovlat miidaxilo edir.

28] Almaniya Federativ Respublikasinin Konstiusiyas: (1949). URL: https://www.gesetze-im-internet.de/englisch_gg/englisch_gg.html (son baxis 29 dekabr 2022).
29] Ispaniya Kralliginin Konstitusiyast. URL: https://www.boe.es/legislacion/documentos/ConstitucionINGLES.pdf (son baxis 29 dekabr 2022).

31] Aslanova F., Bagirov S.. “Omak miinasibatlorinda dévlatin roluna Cin Prizmasindan baxig: Cin niimunasi amoak hiiququ”. Baki: Polis Akademiyasinin Elmi Xoborlori N 3
35),2022. Sah. 117-131. S.127.
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c. Sosial dovlatlo kompromis mimkiindtirmi?

Azarbaycan Konstitusiyasinin 38-ci maddasinin I

hissasina (Yardima méhtac olanlara kimok etmok Sosial dovlatlo ekodovlatin koklari va alamatlori bir-

ilk névbada onlarin ails tizvlerinin borcudur[34]) birina  oxyaxin - oldugundan  onlarn - birinin

.. e . . . méveudlugu digarins ziddiyyat taskil etmir. Hatta,
asason Olkomizin ikinci modeli se¢gmasi goanaating

. L. . . . zonnimca, sosial dovlat va ekodovlat ideyalarinin
golo biloram. Konstitusiya moatninda oks edilon “ails > Y

- .. . e . . birlosdirilmasi do miimkiindiir (ekososialdovlat
tizvlorinin borcu” ifadasinin 6zii do miibahisa 3 (

nazariyyasina ¢evirmok olar).

predmetidir, lakin hesab edirom ki, bu, basqa bir

miizakironin mévzusu oldugundan residual model

iizorinds diigiincalors yer vermoklo kifayatlonmok Sosial dovlata globallagsmanin tesirine goldikda isa

burada bir ne¢o ehtimal var. Ya sosial dovlet
lazimdir.

Moasalaya qayitsaq, residual modelds zaton dévlatin qloballagmanin asirina  moruz  qalmasina

rolu digor modelo nisbotdo azdir. Lakin tmumi baxmayaraq, 6z varligini qoruyub saxlayacaq (1); ya

.. . . .. ) sosial dovlot konsepsiyast bir neca asas slamatini
olaraq dévlatin rolunun azaldilmast “Sosial dovlat™i psty §

tohliiko altinda qoyur (masalon, dovlatin aktiv miidaxilosi) itiracok va

Effektivliyin tomini #¢tin miivafiq horokatlorin digor alamatlar postddvlato tiirtilmis olacaq (2); ya

hayata kecirilmasi dévletin tizorine Shdalik kimi da ki sosial dovlot zahiran swradan ¢ixsa da,

buitovlitkds basqa bir doktrinanin tarkibi olacaq (3).

qoyulmalidir.  Ugiinciisti, ~ dévlatin  {izerina

qoyulmali olan Shdsliklorin toxmini siyahist Dustiniirom ki, dovlatin salahiyyatlorinin daraldigs

muoayyon edildikdon sonra doktrinal asaslarin bir mihitds (1) sayl ehtimal gox da Gziind

qanunlara inikast bag verir. Sosial dovlet bu ciir dogrultmayacaq. (2) va (3) saylt chtimallardan

formalagmigd, ckodovlotds (horcond ki  tam hansinin bag veracayi iso goalocokdaki hadisalordon

formalasmayib) do bu ciir morhololori izloyirik asilidir vo hazirda bunlardan birinin bag veracayini

aminlikls séylomak miimkiin deyil.

[32] Mehdiyev F.. “Inzibati hiiquq”. Dars vesaiti. Yenidan iglonmis ikinci nagr. Baki: “Qafqaz Universiteti Yayinlari”, 2010 - 515 sah. S. 50.

[33] Tiimerkan Albayrak E., Birinci M.. “Sosyal devlet modelleri: Sosyal Demokrat Model, Isveg-Norveg érnegi”. Tiirkiya: “Sosyal Calisma Dergisi”, 2017 - Cilt: 1, Sayt: 1, syf. 64-
100. S. 70.

[34] Konstitusiya, op.cit.

[35] Meadowcroft J.. “From welfare state to ecostate?”, in J.Barry and R.Eckersley (eds.), “The State and the Global Ecological Crisis” (MIT Press, 2005), pp. 3-23. P. 6-8, 9.
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Notico.

Sosial d6vlatlo bagli apardigim tadqiqatlardan asagidaks naticalora galmok miimkiindir:

1. XXI asr sosial dovlatin mévcudlugu iiciin halledici dévrdiir. Istor ekoddvlat modeli, istarss do globallagma
ilo miibarizada sosial dévlatin bazasini togkil edon xiisusiyyatlorin mévcudlugu onun taleyini miiayyan edacak.
Hoamginin ehtimali dayisikliklor “d6évlat” anlayisina olan miinasibatin dayismoasi ilo do naticelona bilar. “Sosial

baladiyys” nazariyyesi bunun ayani siitbutudur;

2. Sosial d6vlat yoxsullugun miisyyan hadds saxlanilmasi maqsadina nail olmaq variantlarindan biridir.
Sosial dovlat konsepsiyast dévlatin ali qanununda oks edildikds onun tizerina 6hdaliklor qoymus olur. Mahz bu
takt digqetdon qagirmamaq lazimdir, ¢tinki bu slamat dovlat versus hdkumat mévzulu elmi miibahisalords agar
rolunu oynayir. Homginin dévlstin 6hdsliyinin imperativ qaydada 6z oksini tapmast stabillik vo vozifalarin

konkretliliyi baximdan 6namlidir;

3. Azarbaycan Konstitusiyasinin hiiquqi texnikasinda bir sira dayisikliklor daha maqbul hesab edils bilar.
Bagda 12-ci vo 16-c1 maddslor olmagla Konstitusiyanin sovet hiiquqi texnikasini davam etdirmasi normalarin
ifads etdiyi monalarda qgeyri-miiayyanliyo sobab olur. Buna gére ds Qarb ntimunasindaki texnikadan istifada
daha olveriglidir, xtisusilo 7-ci maddays “sosial” ifadasinin slave edilmasi magbul sayila bilor. Lakin unutmagq

olmaz ki, doyisikliklor sadoco bununla mohdudlagmamalidir. 7-ci maddsys slave daha doqiq mona ilo

naticalonacak ki, bu da dévlatin 6hdaliyi baximdan 6nam kasb edir.
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Konan Xolilov

Konan Xolilov  2020-ci ildo Baki Davlat
Universitetinin  ingilis bélmasi tizra Hiiquq
takiiltasini bitirmisdir. 2022-ci ildo "Hiiquq ve
iqtisadiyyat” ("Innovasiya va aqli miilkiyyat"
ixtisaslagmast ilo), 2023-ct ildo iss "Avropa
biznes hiiququ" tizro magistr doracalori almigdir.
9moak faaliyyati, asason, BHM vo OMNI hiiquq
sirkatlori ilo baglt olub. Hal-hazirda iss OMNI
hiiquq sirkatinds hiiquqsiinas olaraq  amok

faaliyyatini davam etdirir .
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1. Oxucularimizin Sizi daha yaxindan tanimasi iigiin 6z
hazirki faaliyystiniz haqqinda qusa molumat vers
bilorsinizmi?

2020-ci ildo Baki Dovlot Universitetinin ingilis bolmasi tizro
Hiiquq fakiltesini  bitirmisom. 2022-ci ildo "htiquq ve
iqtisadiyyat” ("Innovasiya va aqli miilkiyyat" ixtisaslagmast ilo),
2023-ct ilde iso "Avropa biznes hiiququ" tizro Magistr
daracalori almigam. Omoak faaliyyatim, asason, BHM vo OMNI
hiiquq sirkatlori ilo bagli olub, hal-hazirda da OMNI hiiquq

sirkatinda hiiquggiinas olaraq ¢aligtram.

2. Hiiquq ve iqtisadiyyatin bir-birilo six alaqasini 6z

hiiquqi diisiincanizs asaslanaraq necs izah eds bilarsiniz?

Bu moévzuda haddindan ¢ox danigmaq olar, amma an qisa
sokildo demays ¢alisacam. Ilk dnca, sdhbatin nadan getdiyini
bilmok lazimdir. Cox vaxt hiiquq ve iqtisadiyyat (“Law &
Economics”) elmini “iqtisadi hiiquq” ve ya Azarbaycanda
magistr ixtisaslagmast olaraq mévcud olan “Iqtisadiyyatin
hiiqugi tonzimlonmasi” ilo qarigdirirlar. Dediyim  kimi
“Hiquq vo iqtisadiyyat” hiiququn bir qolu deyil, neca ki,
hiiquq ve iqtisadiyyat ayri-ayriliqda elm sahsloridir, “Hiiquq
vo iqtisadiyyat” da onlarin bir-birins tasirini 6yrenan ve bunun
t¢tin hor iki sahadas do biliklor tolob edon elm sahasidir. Bazon
bu elmo “Hiququn iqtisadi analizi” do deyirlor, amma
bununla razilagmayanlar da var. Hiiquq ve iqtisadiyyat1 bir
konara qoyub, sadaca, Azarbaycan dilinin qgrammatikasini az-
¢ox bilon gsoxs sozlorin  ardicilligindan, qrammatik
qurulusundan baga diasmolidir ki, “iqtisadi hiiquq” v
“igtisadiyyatin hiiquqi tonzimlonmasi” anlayslar1 "Hiiququn
iqtisadi analizi"ndon tamamils forglidir. Vo mahz “Hiiquq ve
iqtisadiyyat” elmidir ki, siz orada iqtisadiyyatu (ssason,
mikroiqtisadiyyat) ¢ox genis sokilds hiiquqa tatbiq edirsiniz.
Bu iki sahanin bir-birils alagesini anlamaq ti¢tin is, ilk 6nca,
onlarin bir-birinden fargini ve bir-birini neco tamamladigint
basa diismoak lazimdir. Umumiyyatla, iqtisadiyyat - insanlarin
davranigini 6yronan elmdir. Yoni hiiquqdan faorqli olaraq bu
elm sahasindo siz normalar vasitssilo insanlari miiayysn bir

davranis torzina yonsltmirsiniz, oksina, iqtisadiyyat elmi



insanlarin mijayyen situasiyalarda na ciir davrandiginy,
bu ciir davranigin arxasinda duran sabab va onlar1 bu
ciir davraniga yonaldon insentivlori Gyronir vo bununla
da golocokds insanlarin oxgar vo forqli situasiyalarda
neca davranacagini toxmin elomays imkan verir. Yoni
hiiqugi dills  desok, ogor hiiquq “ex ante”
miinasibatlori tonzimlomoys calisirsa, iqtisadiyyat bir
nov “ex post” bu clir miinasibatlora qiymot verib “ex
ante” toxminlar edir.

Elo buradan da onlarin qargiliglt alagesini anlaya
bilorik, hanst qanunun real hayatda hansi naticalors
gotirib ¢ixaracagini yalniz vo yalniz iqtisadiyyat elmini
hiiquqa totbiq etmaklo bilmak olar.

Albatta, mitayyon doracods bununla razilasmayanlar
var. Belo ki, “Hiiquq ve iqtisadiyyat” elmina gora
hiiququn ali maqgsadi “efficiency”, yoni “somoralilik”
olmalidir. Burada “efficiency” deyildikds konkret
ragemlorlo Slgiilon vo comiyyoti daha iroliyo atan
Inanavi

rogomsal  gostoricilor  nozors  alinur.

hiiqugstinaslar ~ Gi¢in  iss  hiiququn  maqsadi
“baraborlik”, “adalatlilik” vo s. kimi abstrakt
anlayglardir. Vo buna gora do siz xarici adabiyyat:
oxusaniz, gorarsiniz ki, hiiququn miixtalif sahalorinda
moveud olan vo ya toklif olunan bir ¢ox moasals ilo
bagli enonavi hiiqugsiinaslar vo  hiiquqsiinas
iqtisadgilar arasinda boyiik fikir ayriliglar: var va bir-
birilorina cavab olaraq yazdiglar1 moaqalslor vasitasilo

onlar arasinda debatlar gedir.

3.iqtisadiyyat vo hiiququn harmonizasiyada olmasi
vo miikommal sokilds iglomasi iigiin bir dévlatin

atacagi vacib addimlar nalardir?

Bunu, aslinda, bir “loop” olaraq digtinmak olar. Siz
qanunlarin  vo presedent yaradacaq qorarlarin
gobulunda iqtisadi analizdon istifads edirsiniz, bu isa
Umumi iqtisadiyyatda istonilon naticolors gotirib
¢ixartr. Yoni soziin duzint desok, bu, olkemizdo
belodirmi, s6zda bali, amalds iss xeyr. Masalon, siz
@obul olunan qganun ve moahkems gprarlarina

baxsaniz, gérarsiniz ki, onlar hamiss iqtisadiyyata

istinad edirlor. Amma s6ztin asl manasinda iqtisadi analiz
apartibmi, olbatto ki, xeyr. Sadoco, “diinyada ve
olkomizda gedon iqtisadi proseslorin tozahiiriinds” va s.
kimi imumi soz ve ifadalordon istifads edilir. Amma
asagidaki sualda daha atrafli izah edscoyim kimi burada
konkret olaraq spesifik mosolonin iqtisadi analizi
apartlmalidir. Lakin baga digtlondir ki, bunun ti¢tin bu
soxslor avval mitkommol iqtisadi biliklore malik olmalidir,
digor torafdon iss onu hiiquqa totbiq etmoyi
bacarmalidirlar. Bu isa hals ki 6lkomizds miimkiin deyil.
Dévlatin bu sahads ata bilacayi an boyiik addim, albatto
ki, bir ¢ox diger masalonin hallinda oldugu kimi yens da
tohsills baglidir. Hiiquq tohsiline daxil edilmayan nayinsa
real hayatda kimss torafindan tatbiqini gézlomak, albatta,
sadalovhliik olar.

4. Normayaratma foaliyyati {izro ixtisaslagan
hiiquqsiinaslar iiciin hiiququn iqtisadi analizinin ns

doaracads shamiyyati var?

Cox boyiik shomiyyati var. Elo mahz “benchmark” olaraq
da qanunyaratma foaliyystinin arxasinda iqtisadi analiz
dayanmalidir.  Amma  Azarbaycanda qanunyaratma
faaliyyati ilo moaggul olanlar ononovi hiiqugstinaslar
oldugundan onlar yalniz “sdalatlilik”, “barabarlik” va
digor abstrakt maraq ve monafelori asas gotiiriirlor. Ona
gora da oksar hallarda real hayatda hansi naticalara gatirib
¢ixaracagt balli olmayan, soxslorin ona neco reaksiya
veracoyi nozoro alinmayan, somoerasiz qanunlar qobul
olunur. Digar torafdon iso hiiquqsiinas iqtisadgilar ilk
onca bu suali verir: “Bu sahada qanuna (tonzimlomaya),
dogrudan da, ehtiyac varmi?” Bu sual ona gora vacibdir
ki, bir ¢ox hallarda spesifik bir saha qiisursuz iglodiyi halda
dovlot miidaxilo edib narazi qaldigi bir mosaloni
diizeltmok istoyir vo yens he¢ bir iqtisadi analizi
aparilmamis qanun gabul edir vo avval normal islayon bu
sahoni, oksina, barbad voziyyste salir. Vo bu,
iqtisadiyyatdan golon bir masalodir, o vaxt dévlatlor
miidaxilo edib bazarda har hansisa bir masaloni
tonzimlomoays ¢aligmalidir ki, iqtisadi dills desak, o sahada
“market failure” olsun. 9ks halda, Adam Smithin ds
dediyi kimi “g6riinmoz al” har seyi yoluna qoyursa, buna

chtiyac yoxdur.
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5. Hiiquq vs iqtisadiyyatin Azarbaycandaki inkigaf
saviyyasi Sizi qane edirmi? Hansi g¢atigmazliglar

var?

Umumiyyatls, Azarbaycanda bu elm sahasi mévecud
deyil. Bunun da, slbatta, daha darin sobablari var. On
baglicast odur ki, 6lkemizds raqabat hiiququ inkigaf
etmayib (vo ya yoxdur). Man homigs deyirom ki,
mikroiqtisadiyyat bu sahonin konstitusiyasidirsa,
raqabat hiiququ da bir n6v onun Miilki Macallasidir.
Ciinki raqabat hiiququ elo bir sahadir ki, orada hiiquq
vo iqtisadiyyat qovusur vo ononavi, sadaco
ganunlardan ibarat hiiquq sahasi deyil. 9gor ragabat
hiiququ 6lkeds inkisaf etmis olsaydi, azorbaycanlt
hiiquqstinaslar hiiquq ve iqtisadiyyat elmindon az-gox
xobardar olardilar vo on azindan, iqtisadiyyatn
hiiquga necs tatbiq olundugunu bir hiiquq sahasinds

bels olsa, gérmiis olardilar.

6. Hiiquq va iqtisadiyyat sahasinds diinya
praktikasinda istifads olunan hans1 yeniliklori
totbiq etmosliyik?

Dinya praktikasinda monim sahid oldugum o
olub ki, miiayyon dévlatlor vo Al qanunlar gabul
etmazdon 6nca onlarin ilkin versiyasini vo ya ¢ox
miizakiralars sabab olan, artiq illerls tatbiq olunan
hiiquqi doktrinalarin htquqi-iqtisadi analizini
aparmaq  U¢iin  hiiquqstinas  iqtisadgilara
tapsiriqlar verir vo homin soxslor do bununlar bagl
"report” hazirlaytb homin quruma tohvil verir.
Agor artiq uzun middostdir, totbiq olunan bir
doktrinadirsa, bu ciir "report'lar ¢ox vaxt 6ziinds
empirik aragdirma naticalorini da ehtiva edir.

Bunun ti¢tin iso hiiquqgstinas iqtisadgiya daha ¢ox
vaxt va resurslar verilmolidir ki, o hamin masals ils
bagli data toplasin vo dataya osason homin
qanunla qargiya qoyulan vezifays hansi daracados

catilib-catslmadigr haqqinda bir naticaya (rayo)
golib ¢ixa bilsin.
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7. Hiiquq vs iqtisadiyyatin AR-da inkisafi ilo bagl xarici
tacriibanin universitetlords olan hiiquq tahsilina neca

ugurla tatbiqi miimkiindiir?

Bunun tg¢iin, ilk 6nca, insan resursu lazimdir. Azorbaycanda
isa, sadaca, diiz hiiquqstinas (straight lawyers) vo diz
iqtisadgilar var. Belo bir misal deyim. Baki Dévlat
Universitetinds oxuyanda birinci kursda bizo iqtisadiyyat
fonni todris olunurdu. Bizds do sual yaranmigd: ki, biz
hiiquq fakiltssi tolobalorine axi iqtisadiyyat nayo goro
lazimdir?  Muollimlar iss cavabinda deyirdi ki, “yaxsi
hiiqugsiinas o hiiquqsiinasdir ki, iqtisadiyyat1 bilsin". Va
inanirsiniz, biz sonraki 3 il orzinde kegdiyimiz hiiquq
fonlorinds iqtisadiyyatdan 6yrondiyimiz he¢ nayi bir dafs da
olsun, na tatbiq etdik, na biza deyan oldu, na do har hansi
sokilda qabagimiza ¢ixdi. Onda belo ¢ixir ki, heg birimiz yaxst
hiiqugsiinas ola bilmadik. Halbuki miiqavilo hiququndan
tutmus cinayat hiiququna qadar bu sahslorde méveud olan
bitiin hiiquqgi doktrinalarin arxasinda iqtisadi anlayslar
durur. Bas sual yaranir, agor bels idiss, iqtisadiyyat fonni
edilmigdi?
Azorbaycanda Hiiquq fakiiltasing iqtisadiyyat fonnini daxil

birinci  kurs  kurrikulumuna niys  daxil
etmok, yaqin ki, xarici tocriibaden gétiriliib ki, mon bunu
alqislayiram. Amma bunun aslinds nays xidmat etdiyini heg
kim anlamayib veo htiquq fakiltolorindo o birinci kursda
oyronilon iqtisadiyyatla sonraki hiiquq sahalori arasinda heg
bir alage yaradilmir. Miiqayiss tigiin deyim ki, moan xaricds
hiiquq programinda oxuyanda sahidi olurdum ki, hiiquq
tolobalorinin “Hiiquq ve iqtisadiyyat” elmindon misyyon
daracads xaborlari var, bu sahadan ¢ixmis gorkomli alimlorin
bir negasini tantyirlar. Misal ficiin, bir dafs Italyadan olan bir
qrup yoldagim yazacagi esseds “behavioral law and
economics” metodundan istifads eloyacayini deyonds mando
toaccib yaranmugdi ki, diiz hiiquq proqram: talsbasi
dogrudan da bunu eds bilormi?! Ona géro do 6ziindon
sorusdum ki, hamin metodologiyani haradan 6yronib. O iso
cavabinda dedi ki, “htiquq ve iqtisadiyyat” bakalavrda bir
fonn olaraq onlara tadris olunub.

Aydindir ki, 1talya ilo bu sahads yarisa bilmorik, c¢tinki
onlarin mon bildiyim qodoriylo bir ne¢a universitetindo
hiiquq ve iqtisadiyyat elmi magistr proqram: olaraq

yaradilib.



Moanim “Raqabat hiiququ va iqtisadiyyat” musllimim
do elo italyalr idi vo onlarin ¢oxlu sayda taninmug
hiiquqsiinas iqtisadgilar: var. Bu iss bu elmin orada
artiq bir nega onillik tarixs sahib olmast ilo alagadardir.
Umumiyyatla, bu elm 6zii kegon asrdo ABS-da yaranib
va daha sonra Avropaya yayilib. Ilk avvsllar ananavi
hiiqugstinaslar bunu qgobul etmok istomirdi. Lakin
sonradan bu elm bir ndv 6ziinii siibut etdikdon sonra
artiq Avropada hom hiiquqsiinaslar, ham iqtisadgilar
arasinda 6namli yer tutur.

8. Son olaraq, Kanan bay, sizin bu hiiquq sahasi ilo
maraqlanan hiiquqsiinaslara va hiiquq talabalarina
tovsiyalariniz nalardir?

Soxsan, mon mana olunan miraciatlordan goriiram ki,
usaglarin bu sahaden, tmumiyyatls, xabari olmadan
bu sahado tohsil almaq istayirlor. Bunu da onlarin

yanagmasindan gérmiigsom.

Ik 6nca, onu demoaliyom ki, bu sahado tohsil sizin
digor diiziine hiiquq proqramlarindak: kimi yiizlorls
mohkoama garar1 oxumaga yonaltmir. Oksins, daha ¢ox
iqtisadi analiz Gizorine qurulub. Bunun ii¢iin sizdon
artiq o qprarlari, qanunlart bilmoayiniz vo osas

moasaladan xobardar olmaginiz gézlanilir.

Digar bir masalo isa sizin mutloq gokilda riyaziyyatla,
asason do, torama, funksiya, logarifma vo bir nega
digor hesablama qaydast ilo araniz mitkemmaol
olmalidir. Mitkommoal dedikds, sadoca, onlarin
ozbarlonmis hesablama qaydasini yox, hanst anda
hansindan istifade etmok, hansinin arxasinda duran

elmi sabab nadir va s. nazards tuturam.

Son olaraq, yuxaridaki cavablardan bels bir naticays
golinmomolidir ki, bu sahani bitiran hiiquqsiinaslar
miitloq gokilde qanunyaratma vo ya mohkomoa
gerarlarinin gabulunda igtirak etmolidir. Manim qrup
yoldaglarimin oksariyyoti elo mon 6ziim do daxil

olmagla hal-hazirda hiiquq sirkatlorinds ¢alisiriq.
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Abstract

This article explores the principle of functional
equivalence in the context of e-commerce regulation.
It begins by highlighting the significance of e-
commerce in the modern digital era and the need for
robust legal frameworks to govern electronic
transactions. The international community's efforts
to establish mechanisms for regulating the legal
aspects of e-commerce are examined, with a focus on
the concept of functional equivalence. The United
Nations and the European Union have played key
roles in shaping this principle through the adoption
of model laws, conventions, and directives. The
article then delves into the implementation of
functional  equivalence in  Azerbaijani law,
considering the challenges and achievements in
aligning national legislation with international best
practices. By analyzing the similarities, differences,
and limitations in addressing functional equivalence
within the framework of the United Nations and the
European Union, as well as Azerbaijani legislation,
the article emphasizes the importance of continued
efforts to bridge gaps and enhance the practical
application of this principle. For the purpose of this,
the article examines the legal instruments that
include the functional equivalence principle and

notes the contributions each makes to this approach.

Overall, functional equivalence serves as a foundation
for creating a secure and equitable environment for e-
commerce, promoting trust, confidence, and legal

certainty in the digital marketplace.

Introduction.

In the modern era of digitalization, e-commerce has
become a prominent force propelling global trade and
economic growth.[1] The ability to conduct business

has the

and customers

transactions  online revolutionized way

companies operate interact with
worldwide. However, as the reliance on electronic
transactions grows, it has never been more important for
these transactions to be governed and protected by
strong legal frameworks.[2] Due to the paramount
significance of this matter, the international community

has

regulating the legal aspects arising from electronic

initiated efforts to establish mechanisms for
transactions. One of the primary objectives of such
regulations was to address and mitigate the challenges
pertaining to the enforcement of these transactions.
Therefore, it was necessary to introduce a concept
known as functional equivalence, which asserts that the
regulations governing the physical realm should also
extend to the digital world.[3] This idea holds significant
power as the authority of the rules that exist in the
physical world can be efficiently transmitted to the
online world.[4]

The principle of functional equivalence is one of the key
principles that underpin the effective regulation of e-

commerce.

[1] Irina Albastroiu, ‘Contribution of the e-commerce to the economic development’ (2007) 6(5) International Conference on Business Excellence, Review of Management

and Economical Engineering 3, 3.

[2] Gboyega Phillip Ogundele, ‘Developing Legal Framework for Electronic Commerce in Nigeria: Some Lessons from U.K and Singapore’ (2018),

htep://dx.doi.org/10.2139/ssrn.3182325 (accessed 12 July 2023).
[3] Chris Reed, Making Laws for Cyberspace (Oxford University Press 2012), p. 106.

[4] Andrej Savin, ‘Rule Making in the Digital Economy: Overcoming Functional Equivalence as a Regulatory Principle in the EU’ (2019) 22(8) Journal of Internet Law 1, 14.
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For the first time, the United Nations Commission
on International ~Trade Law  (hereinafter
“UNCITRAL”) made discussions in its sessions and
formally adopted the functional-equivalent approach
to legislation with the creation of the Model Law on
Electronic Commerce in 1996.[5S]The European
Union (hereinafter “EU”) also took significant
measures to include the principle of functional
equivalence in its legislation, aiming to ensure the
effectiveness of electronic communications among its
member states. Inspired by the international legal
framework, the Republic of Azerbaijan, acting as a
developing country, also followed suit by taking
necessary steps to incorporate the relevant
international norms related to this principle into its
legislation. This move aimed to prevent Azerbaijan
from lagging behind the international community in
the rapidly evolving issues of electronic commerce.
The functional-equivalent approach ensures that
electronic transactions are treated with the same legal
recognition and effect as their traditional paper-based
counterparts performing the same function.[6] In
other words, it aims to remove any legal obstacles or
distinctions  between  digital and  physical
transactions, providing consumers and businesses in
the digital market with assurance and confidence.
By embracing the principle of functional
equivalence, legal systems around the world seek to
ensure that electronic transactions are subject to the
same rights, obligations, and legal consequences as
their traditional counterparts. This approach
eliminates uncertainties and discrepancies, providing
a level playing field for all parties involved in e-
commerce. Moreover, it promotes trust, reliability,
and consistency in electronic transactions, bolstering

the overall integrity of the digital marketplace.

Through the principle of functional equivalence,
legal frameworks have evolved to address the unique
challenges posed by electronic transactions. The goal
is to create a harmonized and equitable environment
in which electronic commerce can thrive. By
recognizing the authority and effectiveness of
electronic transactions, functional equivalence plays a
vital role in fostering the growth and development of
e-commerce on a global scale.

1. Addressing Functional
International Legal Frameworks

Equivalence in

When contemplating the advancement of the
principle of equivalence, one may observe that the
governance of this approach predominantly rests
upon the implementation efforts of the United
Nations (hereinafter “UN”) and the EU. The UN has
been instrumental in shaping the international legal
landscape surrounding functional equivalence in e-
commerce. Recognizing the need for harmonized
approaches to electronic transactions, the UN has
actively worked to develop conventions, guidelines,
and model laws that promote functional equivalence
and facilitate cross-border trade.

This section delves into the concept of functional
equivalence and explores how international laws and
frameworks address this principle. By examining the
efforts made at the international level, it is possible to
obtain insights into the initiatives and measures aimed
at establishing a cohesive legal environment for

electronic transactions.

1.1.The Work of the United Nations Commission
on International Trade Law (UNCITRAL)

It is important to highlight that UNCITRAL plays a
significant role in establishing and advancing the legal

recognition of electronic communications,

[5] Lyu Guomin & Zhou Shengmian, ‘Functional-Equivalent Approach in UNCITRAL Electronic Commerce Legislation’ (2018) 176 Advances in Social Science, Education

and Humanities Research 1542, 1542.

[6] UNCITRAL, Guide to Enactment of the UNCITRAL Model Law on Electronic Commerce, para. 18 (1999).
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giving them the same legal effect as paper-based
documents, by means of its model laws. The
UNCITRAL was established by the United Nations
General Assembly in order to improve the
international trade cooperation among states, and
reduce divergencies arising from different state laws
in matters relating to international trade.[7]

The model laws serve as a suitable vehicle for
modernizing and harmonizing national laws,
especially when states intend to make changes to the
model's text to accommodate local requirements that
differ from system to system or where strict
uniformity is not required or desired.[8] Although
the model laws focus on the domestic legislation of
states, the United Nations Convention on the Use of
in International

Electronic Communications

Contracts provide practical solutions for matters

the of

communication methods the

electronic

of

concerning utilization

in context

international agreements.[9]

1.1.1. Model Law on Electronic Commerce by
the UNCITRAL in 1996

One of the landmark contributions of the UN in this
field is the adoption of the Model Law on Electronic
Commerce by the UNCITRAL in 1996, which
entails the wusage of the functional-equivalent
approach to solve the three problems of "writing”,
"signature” and "original”.[10] These problems arose
with the advent of electronic commerce, questioning
whether the usual legal consequences associated with

familiar concepts such as written communications,

7] UNGA Res 2205 (XXI) (17 December 1966)

expressing intentions through signed documents, and
distinguishing between originals and copies still apply
when information is transmitted in a form that lacks a
stable support like paper.[11] To address and resolve
these concerns, the Model Law incorporates specific
provisions. One of them is indicated in Article 6
which envisages that any legal requirements that
information be in writing will be met by a data
if the

accessible so as to be usable for subsequent reference.

message information contained therein is
[12] However, Article 6 does not intend to mandate
that data messages must serve every conceivable
function of a written document in all instances.[13] It
represents the most fundamental layer in a sequence
of form requirements and allows states to impose
more stringent requirements in accordance with their
national laws.

Another issue is related to the acknowledgment of
the functions performed by a signature in a paper-
based environment. The Model Law envisions that
any legal requirements for signatures may be fulfilled
by data messages, allowing the use of methods to
identify a person's approval and to assess the
reliability of that method.[14] It sets out the general
conditions by which data messages can be considered
authenticated with enough reliability and can be
legally binding despite the current obstacles presented
by signature requirements, which hinder electronic
commerce.[15] Consequently, Article 7 takes a
comprehensive approach in determining the methods
that can be used to satisfy a legal necessity for a

handwritten signature.

8] The UNCITRAL Guide: Basic Facts about the United Nations Commission on International Trade Law, Vienna: United Nations, p. 14 (2013).

9] UNCITRAL Secretariat, Explanatory Note on the United Nations Convention on the Use of Electronic Communications in International Contracts, para. 3 (2006).

10] Supra note 5.

11] Renaud Sorieul, Jennifer R. Clift, José Angelo Estrella-Faria, ‘Establishing a Legal Framework for Electronic Commerce: The Work of the United Nations Commission on

12] UNCITRAL, Model Law on Electronic Commerce (1996) with additional article 5 bis as adopted in 1998, art. 6.

13] Supra note 6, para. 50.

[
[
[
[
[
International Trade Law (UNCITRALY)’ (2001) 35(1) The International Law 107, 111
[
[
[14] Supra note 12, art. 7.

[

15] Supra note 6, para. 56.
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An additional concern addressed by the Model Law
is the distinction between an original and a copy,
stating that the legal requirements for "original
documents may be met by data messages which have
a reliable assurance regarding the preservation of the
information’s integrity from its initial generation
until its final form is attained.[16] It is evident that
Article 8 primarily centers on ensuring the integrity
of information and its capability to be presented as
required, thereby constituting the essence of the
concept of originality. Furthermore, Article 8
requires assessing the reliability of the integrity,
which involves considering factors such as the
systematic recording of information, the absence of
gaps or errors in the recording, and the measures
taken to safeguard the information from any
The Model Law also

briefly discusses the legal effect of data messages in

unauthorized changes.[17]

specific substantive areas, in addition to aiming for
parity between data messages and traditional paper-

based the
equivalent approach implies such parity.[18] As an

communications where functional-
example to this, it provides that the expression of an
offer and its acceptance within the realm of contract
formation can be communicated through data
messages, and the validity or enforceability of a
contract formed using such means cannot be denied
solely based on the utilization of a data message.[19]

When discussing the Model Law on Electronic
Commerce, it should also be noted that there are two
main limitations in its application. The first is related
to the protection of consumers, as the Model Law
does not specifically address these issues and give
them special attention. [20]

[16] Supra note 12, art. 8.
[17] Supra note 11, 113.
[18] A. Brooke Overby, Will Cyberlaw Be Uniform? An Introduction to the UNCITRAL Model Law on Electronic Commerce (1999) 7 Tulane Journal of International
and Comparative Law 219, 224.
[19] Supra note 12, art. 11.

[20
[21
[22
[23

Supra note 6, para. 27.
Supra note 12, art. 1.
UNCITRAL, Model Law on Electronic Signatures, art. 6(1) (2001).

The second limitation is that the Model Law is
applied in the context of commercial activities[21].
The indication provided suggests that the primary
emphasis of the Model Law was directed towards
addressing  situations and  issues commonly
encountered within the commercial domain. The
development and preparation of the Model Law took
into account the context of trade relationships,
signifying that its provisions and regulations were
tailored to suit the needs and complexities prevalent

in commercial activities and transactions.

1.1.2. UNCITRAL Model Law on Electronic
Signatures

Another notable advancement in advocating
functional equivalence has been the implementation
of the UNCITRAL Model Law on Electronic
Signatures. It provides a framework for the legal
recognition and acceptance of electronic signatures,
ensuring that they possess the same validity and legal
effect as handwritten signatures, provided that the
electronic  signatures used are of a reliability
appropriate for the purpose for which the data
message was generated or communicated.[22]
while the

Commerce recognizes any ‘method’ that can be

However, Model Law on Electronic
employed to fulfill a legal requirement for a
handwritten signature, the Model Law on Electronic
Signatures incorporates a more specific framework
that envisions the recognition of electronic signature
methods meeting the criteria of technical reliability by
a State authority, a private accredited entity, or the
parties involved.[23]

UNCITRAL, Guide to Enactment of the UNCITRAL Model Law on Electronic Signatures 2001, para. 76 (2002).
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[24
[25
[26
[27
[28
[29

For that purpose, the new Model Law establishes
several criteria for assessing the technical reliability of
an electronic signature in paragraph 3 of Article 6.
However, we can observe that no such provision is
envisaged in the Model Law on Electronic
Commerce. Upon examining the criteria outlined in
paragraph 3, it becomes evident that subparagraphs
(a) and (b) focus on the signature creation data,
whereas the remaining subparagraphs address the
matters concerning the integrity of the electronic
and the

electronically. Accordingly, the signature creation

signature information being  signed
data must be possessed solely by the signatory[24]
and must remain under the signatory's control
during the signing process.[25] Furthermore, any
modification made to the electronic signature and
the information that is assured by the electronic
signature after the signing time can be identified.[26]

Therefore, in contrast to the Model Law on
Electronic Commerce, the Model Law on Electronic
Signature defines the scope of reliable types of
electronic signatures by introducing paragraph 3.
The main benefit is that it creates more certainty in
the application of electronic signatures, which can

lead to a reduction in abuses in this sphere.

1.1.3. The UNCITRAL Model Law on
Electronic Transferable Records

The principle of functional equivalence in the
context of e-commerce regulation extends its reach
to various domains, including the realm of electronic
transferable records. One significant development in
is the UNCITRAL Model Law on
Electronic  Transferable Records
“MLETR?”), which was adopted in 2017.

this area

(hereinafter

Supra note 22, art. 6(3)(a).
Id., art. 6(3)(b).
Id., art. 6(3)(c) and 6(3)(d).

The MLETR represents a critical milestone in the
efforts to address the challenges and opportunities
posed by electronic transferable records in
international trade. It aims to create a legal framework
that ensures electronic transferable records are treated

par

counterparts, thereby promoting the principle of

on with  their traditional paper-based

functional equivalence.
The MLETR devotes an entire chapter, titled
"Provisions of Functional Equivalence,” to the
functional-equivalent approach.[27] Apart from
addressing the issues of writing and signature, it also
expands the application of the functional-equivalent
approach to new domains such as "transferable
records or instruments" and "control,” thereby
significantly enriching the theory and practice of
functional equivalence.[28]

The definition of "electronic transferable record”
adopts the functional equivalent approach and
pertains to electronic records that are equivalent in
function to transferable documents or instruments.
[29] While Article 10 determines conditions for
considering an electronic record as
11

functional equivalence principle under the title of

"electronic

transferable record”, Article establishes a
“control” concerning the possession of a transferable

document or instrument.[30]

The UNCITRAL Model Law on the Use
of

1.1.4.

and Cross-border Recognition Identity
Management and Trust Services

The UNCITRAL Model Law on the Use and Cross-
border Recognition of Identity Management and
Trust Services (hereinafter "the Model Law on
Identity Management”) is an essential legal instrument
that addresses the challenges of identity management

and trust services in electronic transactions.

UNCITRAL, Model Law on Electronic Transferable Records, articles 8-11 (2017).

Supra note 5, 1543.

UNCITRAL, Explanatory Note to the UNCITRAL Model Law on Electronic Transferable Records, para. 86 (2018).
[30] Functional equivalence of possession is attained when a reliable method is utilized to establish control of the record by a person and to identify that person in

control.
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It plays a crucial role in promoting the functional
equivalence approach within the realm of digital
To this

objective, the Model Law includes a provision that

identity and authentication. achieve
establishes functional equivalence between offline
identification and identification carried out using
identity management, stipulating the requirement to
utilize a reliable method.[31]

In addition to the aforementioned aspects, the
Model Law on Identity Management further
the of this

encompassing not only electronic signatures but also

broadens scope framework by

emerging concepts such as “electronic seals”,
“electronic  timestamps”, “electronic archiving”,
“electronic registered delivery services”, and “website

authentication”.[32]

1.1.5. United Nations Convention on the Use of
Electronic Communications in International
Contracts

The UN made another significant contribution to
the principle of functional equivalence through the
the Use of

International

United Nations Convention on

Electronic ~Communications in
Contracts, which consolidates the fundamental rules
outlined in Articles 6, 7, and 8 of the UNCITRAL
Model Law on Electronic Commerce into a single
provision that establishes criteria for achieving
functional  equivalence  between  electronic
communications and paper documents through a
title- form requirements.[33] The Convention
addresses potential barriers to using electronic
commerce that are caused by domestic or
international form requirements by extending the

definitions of terms like

"writing,” "signature,” and "original" in order to

include computer-based techniques.[34] It is
important to emphasize that the adoption of this
convention brought about significant advancements
in the realm of electronic commerce. It could add to
the legislative arsenal of strategies for enhancing legal
certainty or commercial predictability in electronic
business transactions.[35] The primary rationale
behind this lies in the fact that while model laws lay a
robust groundwork for aspiring harmonization and
the development of national legislation, international

the

participating states explicitly acknowledge and are

conventions establish definitive rules that

obliged to follow.

1.2. European Union: Empowering Equivalence
and Cross-Border Trade in E-commerce

The EU has been at the forefront of establishing
comprehensive legal frameworks to address the
challenges of functional equivalence in e-commerce.
With the aim of creating a unified approach to
electronic transactions within its member states, the
EU has developed a comprehensive legal framework
for e-commerce, including directives, regulations, and
initiatives that promote functional equivalence and
trade.[36] One of the key

legislative measures in this regard is the EU Directive

foster cross-border

on Electronic Commerce, which harmonizes the legal

framework for online services and electronic

commerce across EU member states.[37]

[31] UNCITRAL, Model Law on the Use and Cross-border Recognition of Identity Management and Trust Services, art. 9 (2022). Reliability requirements for identity

management services are indicated in Article 10.
[32] Id., articles 16-21.

[33] United Nations Convention on the Use of Electronic Communications in International Contracts, art. 9 (2005).

3
[34] Supra note 9, para. 50.

[35] John D. Gregory, ‘The Proposed UNCITRAL Convention on Electronic Contracts’ (2003) 59(1) The Business Lawyer 313, 317.
[36] Graham Pearce, Nicholas Platten, ‘Promoting the Information Society: The EU Directive on Electronic Commerce’ (2000) 6(4) European Law Journal 363,

363.

[37] Directive of the European Parliament and of the Council on Certain Legal Aspects of Information Society Services, in particular Electronic Commerce, in

Internal Market, 2000/31/EC.
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It ensures that contracts made through electronic
means in member states meet the legal requirements
applicable to the contractual process, without
hindering the use of electronic contracts or causing
them to lose their legal force and wvalidity.[38]
However, it excludes certain categories of contracts
from this obligation, including ‘contracts that create
or transfer rights in real estate, except for rental
rights; contracts requiring by law the involvement of
courts, public authorities or professions exercising
public authority; contracts of suretyship granted and
on collateral securities furnished by persons acting
for purposes outside their trade, business or
profession; contracts governed by family law or by
the law of succession.’[39] The directive empowers
the members to regulate the aforementioned issues
based on their specific requirements, considering that
the legal procedures for those matters may vary from
state to state.

Moving on to the electronic signatures, the EU
EU Directive

Signatures to ensure the legal recognition of

formulated the on Electronic
electronic signatures and the accreditation of
certification-service providers across its member
states.[40] The main contribution of this Directive
was to acknowledge the equal treatment of a
handwritten signature and an electronic signature,
and to accept electronic signatures as evidence in legal
proceedings.[41] However, the Directive on
Electronic Signatures was not sufficient to meet the
evolving demands of the rapidly developing
technology. Consumers, businesses, and public
authorities were reluctant to conduct transactions

electronically and to adopt new services

[38
[39
[40
[41

Id., art. 9(1).
Id., art. 9(2).

Id., art. S.

because of a lack of confidence, particularly due to a
perceived lack of legal certainty. In order to increase
the effectiveness of public and private online services,
electronic business, and electronic commerce in the
Union, the Regulation on Electronic Identification
and Trust Servicesfor Electronic Transactions in the
Internal Market and Repealing Directive 1999/93/EC
(hereinafter “eIDAS Regulation”) was adopted, which
aims to increase trust in electronic transactions in the
internal market by providing a common framework
for secure electronic interaction between citizens,
businesses, and public authorities.[42] Upon the
adoption of this regulation, Directive 1999/93/EC of
the European Parliament and the Council was
repealed.[43] The reason for the repeal was that the
directive addressed electronic signatures but failed to
provide a comprehensive framework for secure,
trustworthy, and user-friendly electronic transactions
The eIDAS

Regulation not only improved those factors but also

across borders and sectors.[44]
expanded the range of electronic means to which the
functional equivalent approach is applied. As a result
of this, the eIDAS Regulation has not only been
implemented among EU member states but also many
of its provisions have been incorporated into the legal

systems of numerous countries worldwide.

2. Implementation of Functional Equivalence in
Azerbaijani Legislation: Local Adoption and
Implications.

Azerbaijan, as a rapidly developing state in the field of
e-commerce, has recognized the importance of
aligning its laws with international best practices to
promote functional equivalence. By embracing
functional equivalence, the Republic of Azerbaijan

aims to eliminate any legal barriers or distinctions

Directive of the European Parliament and of the Council on Community Framework for Electronic Signatures, 1999/93/EC, preamble 4.

[42] Regulation (EU) No 910/2014 of the European Parliament and of the Council of 23 July 2014 on electronic identification and trust services for electronic

transactions in the internal market and repealing Directive 1999/93/EC, Preamble 2.

[43] Id., art. 50.
[44] Id., preamble 3.
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between electronic and physical transactions,
fostering a secure and enabling environment for e-
commerce growth within the country. It has made
efforts to harmonize its legislation with international
developments to tackle the challenges related to
equitable treatment between paper-based documents
and electronic communications. However, despite
these efforts, several difficulties have arisen in
attaining this desired parity. These can be originated
from both the gaps in the law and its enforcement.

The initial step in this direction was the enactment of
the Law of the Republic of Azerbaijan on Electronic
which

establishes the organizational and legal foundations

Signature and  Electronic Document
for utilizing electronic signatures and electronic
documents, their implementation in electronic
document circulation, the rights of relevant entities,
and the regulation of their relationships.[45] This
law defines an electronic signature as information
suitable for processing by means of information
technologies, which allows for the identification of
the signatory,[46] and electronic document as a
document submitted in electronic form for use in an
information system and confirmed with an
electronic signature.[47] The primary objective of
the law was to align Azerbaijani legislation with
international norms, leading to the adoption of
terminology and implementation methods found in
international legislation. Therefore, the effect of the
principle of functional equivalence can be clearly
observed in both the electronic signature[48]and
electronic document.[49] However, certain types of
documents are required to be submitted only in
written form as per the legislation. In such cases, the
and Electronic

Law on Electronic Signature

Document

mandates the use of a qualified electronic signature to
sign those documents in order to meet the written
form requirement.[50] It is possible to observe that
the content of this provision implies that not all
electronic documents fulfill the same functions as
traditional paper-based documents. Therefore, the
extent of the principle of functional equivalence is
constrained by this law.

Subsequently, the Law of the Republic of Azerbaijan
on Electronic Commerce was adopted to define the
legal framework for organizing and conducting
electronic  commerce, specifying the rights,
responsibilities, and consequences for violations of
the legislation in this field.[S1] Although the
functional-equivalent approach is not explicitly stated
in this law, it can be indirectly inferred that the
implementation of electronic commerce is based on
this principle. This can be understood from the fact
that the law requires the use of electronic documents
for the conclusion of contracts between buyers and
sellers in electronic commerce.[52] It can be inferred
that one of the foundations for the successful
implementation of electronic commerce relies on
electronic communications. Thus, the reliance of
participants in electronic commerce on electronic
communication means can broaden the scope of users
in electronic commerce.

Additionally, the requirements regarding the forms of
contracts, which are one type of document, are
primarily outlined in the Civil Code of the Republic
of Azerbaijan (hereinafter “Civil Code”), allowing for
the conclusion of contracts in either oral or written
form.[53] Furthermore, the Civil Code entails the
conclusion of a written contract ‘through the
preparation of a document signed by the person or

persons representing and binding the content of the

[45] Law of the Republic of Azerbaijan on Electronic Signature and Electronic Document (2004).

[46] 1d., art. 1.1.4. Article 1.1.5 of this law also defines the qualified electronic signature, as referenced in Article 25(2) of the eIDAS Regulation: ‘an electronic signature created by

means of electronic signatures under the control of the signatory and which identifies the signatory only and allows to determine the integrity, immutability, distortion and

falsification of the information notification to which it is related.’
47] Id., art. 1.1.15.

48] Id., art. 3.1: “An electronic signature cannot be considered invalid due to the fact that it is in electronic form or is uncertified, created by means of uncertified signatures.’

49] 1d., art. 3.5: “... an electronic document is considered equivalent to a document on a paper carrier and has the same legal force as it.”

51] Law of the Republic of Azerbaijan on Electronic Commerce (2005).

[
[
[
[50] 1d., art. 3.4.
(
[52] 1d., art. 7.1.
(

53] The Civil Code of The Republic of Azerbaijan, art. 329.2 (1999). This article also classifies the written form into two categories: simple written form and notarized
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agreement, or by individuals duly authorized by
them.’[54] As observed, the article does not specify
the forms of contracts (either electronic or paper-
based), and the concept of the article does not
explicitly encompass the principle of functional
equivalence. The use of electronic signatures during
contract conclusion depends solely on the cases
agreed upon by the parties, as specified in Article 331
of the Code,[55] further facilitating the restriction
and abuse of this principle. This provision limits the
situations in which only one of the parties is willing
to conclude a contract using an electronic signature.
The ambiguity in such norms made it challenging
and unreliable to use electronic communications in
the country. Despite the Republic of Azerbaijan's
accession to the United Nations Convention on the
Use of Electronic Communications,[56] the question
of whether electronic documents and electronic
signatures are fully equivalent to paper-based
documents and handwritten signatures remained
relevant. Although the Convention fully recognizes
the application of the principle of functional
equivalence, its implementation in practice has been
challenging due to the lack of experience in this field.
Due to uncertainties, an issue on the interpretation
of Article 407.2 of the Civil Code of the Republic of
Azerbaijan was brought before the Constitutional
Court of the Republic of Azerbaijan (hereinafter
“Constitutional Court”) to establish a unified
judicial practice regarding the possibility of contract
conclusion through the exchange of electronic
documents.[57] The Constitutional Court explained
that the written contracts can be concluded in two

ways: 1. The first method involves preparing a

S4]Id., art. 331.1.
55] Id., art. 331.3.

document that captures the terms of the contract and
is signed by the parties involved; 2. The second
method involves exchanging documents using
different means of communication such as post,
telegraph, teletype, telephone, electronic means, and
others. It is essential that these communication
methods allow for the reliable identification of the
document's source from the contracting party. As a
result of this decision, the Constitutional Court
officially affirmed the presence of the functional-
equivalent approach in the legislation of Azerbaijan,
stating that ‘the conclusion of a contract through the
exchange of electronic documents is legally equivalent
to an agreement formed by preparing a document.’
With the adoption of the relevant decision, the
conﬂicting opinions among the courts on this issue
have been resolved, and the process of concluding
electronic contracts has been expedited.

Following the appropriate decision of the
Constitutional Court, a new amendment has been
made to Article 331, which specifies the following:
‘When a contract is concluded using electronic or
other technical means that allow for the
representation of its content in an unalterable format
carried by a material carrier, it is considered to have
complied with the written form. In this case, if any
method is used to accurately identify the person
expressing their intention, the signature requirement
is considered fulfilled.’[58]
As evident from the nature of the amendment, there
is no necessity for any specific requirement to fulfill
the written form requirement for electronic contracts.
The primary objective of this amendment is to
enhance the effectiveness of the functional-equivalent
approach and facilitate quicker and more efficient
electronic

implementation of transactions in

commerce.

57] Decision of the Constitutional Court of the Republic of Azerbaijan on the interpretation of Article 407.2 of the Civil Code of the Republic of Azerbaijan (2020).

(54]
[55]
[56] Law of the Republic of Azerbaijan on the accession to the "United Nations Convention on the Use of Electronic Communications in International Contracts” (2018).
(571
(58]

58] Law of the Republic of Azerbaijan on the Amendment to the Civil Code of the Republic of Azerbaijan, (31 March 2023).
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Conclusion.

In conclusion, the principle of functional
equivalence has emerged as a critical concept in the
regulation of e-commerce. It ensures that electronic
transactions receive the same legal recognition and
treatment as  their  traditional  paper-based
counterparts. The international community, through
organizations like the UN and the EU, has made
significant efforts to promote functional equivalence
and establish cohesive legal frameworks for electronic
transactions.

The UN, particularly through its UNCITRAL
Model Laws and Conventions, has played a pivotal
role in shaping the concept of functional
equivalence, addressing key aspects of electronic
commerce such as writing, signatures, and original
documents, and ensuring that the legal requirements
for these elements are met in the digital realm.

Similarly, the EU has been at the forefront of
developing comprehensive legal frameworks to
address functional equivalence in e-commerce, with
directives and regulations promoting equal treatment
of electronic transactions, including the recognition
of electronic signatures and the facilitation of cross-
border trade.

In Azerbaijan, efforts have been made to align
national legislation with international best practices.
The enactment of the laws in this field reflects the
recognition of the importance of functional
equivalence in fostering a secure and enabling
environment for e-commerce growth. However,
challenges and limitations exist in fully achieving

parity between electronic and physical transactions.

The comparative analysis of international laws and
Azerbaijani legislation highlights the commonalities,
differences, challenges, and achievements in
addressing functional equivalence. It underscores the
need for continued efforts to bridge gaps and enhance
the implementation of functional equivalence
principles in practice.

Opverall, the principle of functional equivalence serves
as a foundation for establishing a cohesive legal
environment for electronic transactions. It promotes
trust, confidence, and legal certainty in e-commerce,
contributing to the growth and development of global

trade in the digital age.
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Ruslan Muxtarov

Ruslan Musxtarov boyiik hiiquq sirkatlorindoa

15 illik hiiquq tocritbasine malik aparic
hiiquggtinasdir. ~ "Beynalxalq  ticarot  vo
kommersiya hiiququ” tizrs Birlogmis Kralligin
"Nottingham Trent" vo Litvanin "Mykolos
Romeris" universitetlorinds magistr doracalori
almigdir.  Cox genis hiiquq sahslorindo
tocriibasi olmast ilo yanagt o homcinin tibb
muossisaloring hiiquqi yardimin géstarilmasi vo
"IT hiiququ" izrs ixtisaslagmigdir. 2019-cu
ildon  Azarbaycan  Respublikast ~ Vokillor

Kollegiyasinin tizviidiir.

1. Oxucularimizin Sizi daha yaxindan tanimasi tigiin 6z
hazirki faaliyyatiniz haqqinda qusa molumat vers
bilarsinizmi?

Monim adim Ruslan Muxtarovdur. Man "SME" hiiquq
sirkatinin tasis¢ilorindon biri ve idarsedici partnyoruyam.
Azorbaycan  Respublikasinin ~ Voakillor  Kollegiyasinin
tzviiyom. Son 5 ili daha aktiv yeni texnologiya hiiququ ilo
mosgul oluruq ve bunun naticasi olaraq "SME hiiquq" da
mohz yeni texnologiyalar hiiququnda daha aktiv rol oynayir
vo miigtarilorimizin sirasinda "FinTex", IT vo program
tominatlar1 tizro xidmotlori toqdim edon, yagil enerji,
telesahiyyo miigtarilori do ¢oxluq taskil edir.

2. Texnologiyanin inkisafi son illords hiiquqa neca tasir
etdi? Sizca, bu inkisaf naticasindo yaranan an béyiik
dayisikliklor nadan ibaratdir?

Son dovrda, xiisuson, siini intellektin slgatan olmast,
texnologiyalarin  hiiquqa tosiri ¢ox suallara vo hotta
narahatliga sobab olur. Lakin monim soxsi fikrimo goéro
texnologiyalarin inkisafi, ilk novbads, yeni imkanlar yaradir,
texnologiyalarin inkisaf1 ilo biz mahz molumatlarin, onlarin
otiralmasinin, iglonmasinin vo saxlanilmasinin ns qodor
vacib vo doyerli olmasini anlayiriq. Yeni texnologiyalar
hiiquga da tokan verir, hiiquqi xidmotlorin daha da
keyfiyyatli olmasina gatirib ¢ixarir.

3. Siini intellektin inkisaf etmosi, xiisusilo do, siini
intellektli komokgilar (AI Assistant), mahkams iglori iizra
hakimlora t6vsiyalor veran "robot judge” lar vo s.
hiiquqsiinaslara ehtiyac1 aradan qaldira bilor mi?

Xeyr. Biz anlamaliyiq ki, stini intellekt yalniz instrumentdir.
Onun digtinma torzi na qodar inkisaf etsa da, stini intellekti
insanlardan ayiran asas forqi azad iradanin olmamasidir. O
noqteyi-nozordon, mohz iradenin olmamast ve kritik
distinconin formalagmamasi stini intellekti yalniz ¢ox
effektiv alot edir. Fikrimca mohkoma-hiiquq sisteminda stini
intellektin istifadasinin boyiik komoyi olacaq. Rutin texniki

islorin gortilmasini avtomatlagdira, hakimlor vo
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hiiquqstinaslar ii¢tin real hiiqugi islor ilo moggul
olmaga daha ¢ox imkanlar yarada bilor.

Misal tigiin, indi texnoloji noqteyi-nazorden inkisaf
etmis bozi Olkelorde artiq stini intellekti mohkoma
sisteminda istifado edirlor. Misal tgiin, Cinda az
ohamiyyatli vo rutin mohkema islori tizra stini intellekt

artiq qrarlar verir.

Bu iso biirokratiyanin azalmast vo mohkama-hiiquq
sistemindo olan yiikiin ytingtllosmosi demakdir.
Noticodo, hakimlor 6z vaxtint daha somorali istifado
edib shamiyyatli vo gpliz islore daha ¢ox vaxt ayiraraq

daha adalatli gorarlar qobul eds bilirlar.

4. Yaxin onilliklords siini intellekt hiiququn yeni

subyektina gevrils bilor mi?

Inanmiram. Qeyd etdiyim kimi siini intellektin iradasi
yoxdur, o, sadaco, alotdir. Lakin siini intellektin
mohkoms iglorins, xtisusan da, mahkoms praktikasinin

vahidliyins tokan vermasi gézlonilondir.

5. Siini intellektdon istifads gizlilik va soxsi
tohliikasizlik movzusunda hanst risklori 6ziinds

dagtyir?

Burada bir nega risk mévcuddur:

[lkin olaraq "Blackbox" effekti (Qara qutu effekti).
Cox az adam siini intellektin hansi alqoritmls
isladiyini tam anlayir vo dark edir. Nozara alsaq ki, stini
intellekt 6zinii inkisaf etdirmo (machine learning)
xassalorina malikdir, bir dévrdon va siini intellektin
inkisafindan sonra heg sini intellekti yaradan
miutaxassislor bels siini intellektin hanst alqoritmlarls
isladiyini tam anlaya bilmayacaklor.

Ikinci tohlitks iss malumatlarin emali, saxlanmast va
otirtilmasindon ibaratdir. Siini intellektin inkisafi vo
6yronmosi tigtin béytk hacmds molumatlar lazimdir.
Biz, insanlar bu molumatlar1 onlara boytk
moamnuniyyatla,

tohliikasizliyin mahiyyatini

anlamadan veririk.
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6. Hal-hazirda  "Blockchain”  (Bloklar
texnologiyasi qlobal saviyyada inkisaf etmokdadir. Bas bu

zanciri)

texnologiya yerli va beynslxalq saviyyada sanadlagmalarin
hayata kegirilmasinda, eloca da kibercinayatkarliqla

miibarizads ns daracads effektiv olar?

"Blockchain” texnologiyalarinin 6ziinds reyestrin aparilmast
cox effektiv tsuldur. "Blockchain"in asas moqsodi moahz
molumatlar reyestrin aparilmasidir. Bu néqteyi-nazardan
yerli vo beynoxalq ohomiyyatli reyestrin  aparilmast
"Blockchain" vasitasilo effektiv olardi. Misal tigtin, notarial
harokatlor vo yaxud daginmaz amlakin dévlat reyestri vo ya
publik aqdlar. Kibercinayatkarliga galdikda isa, afsuslar olsun
ki, hal-hazirda "Blockchain” tizorinds qurulmus 6danis
alotlori anonim 6doniglori hayata kegirmoyin an effektiv
tsullarindan biridir ve bunun naticasi olaraq kiber vo klassik
cinayatlorda, ¢irkli pullarin yuyulmasinda genis istifado
olunur. Lakin "Blockchain" tizorinde qurulmug 6donis
alatlarinin dovlatlor tarafindan idare olunmasinda addimlar
aulir, qanunlar vo normalar goabul olunur. Inaniram ki,
"Blockchain”

legitimlogdirilmasindon sonra "Blockchain” texnologiyalar:

tizorinde  qurulmug 6danis  alatlorinin
kibercinayatlords istifade olunmasinda aktualligini bir qador
itirar.

7. informasiya texnologiyalar1 hiiququnun
Azarbaycandaki inkisaf saviyyasi Sizi qane edirmi? Hans1

catismazliqlar goriirsiiniiz?

Bilirsiniz, bu suala bir gadar ikili yanagmam var. Bir torofdan
praktika onu gostorir ki, texnologiyalarin inkisafina, xtisuson
do, "disruptive technology” (oyun qaydalarini dayison
texnologiyalar) - daha ¢ox yumsaq qaydalar vo ya timuman,
qaydalarin olmamasi tokan verir. Lakin qaydalarin olmamasi
vo ya yumsaq olmasi risklor yaradir, pozuntulara yol agir.

Son dévrds bizde bu istiqgamoatds iglor goralar. Lakin
texnologiyanin inkisafi igtin halo ¢ox seylor goriilmolidir.
Vergi, gomriik, investisiya qaydalart biraz da sadoalogmali,

dévlat qarantiyalari iso artmalidir.



8. IT hiiququnun AR-da inkigafi ilo baglt xarici tacriibanin universitetlords olan hiiquq tohsilina neca ugurla
tatbiqi miimkiindiir?

Bunu ¢ox asan etmok olar. Ik ndévbada, texnologiya ilo moaggul olan, tocriibali pesokarlari dovet etmoak lazimdir. Yoni
texnologiya ve texnologiya hiiququ nazariyyoni sevmir. Texnlogiya hiiququ daima inkisaf edir, odur ki, yalniz nazari
yanagmalar burada iglomir.

Ikinci addim isa eksperimental, yeni tadris metodologiyasinin tatbigidir. Kohna, sovet dévriindan galan metodologiya ilo

texnologiya hiququnu manimsomak miimkiin deyil. Bunun heg bir effekti olmayacaq.

9. Sahibkarlar kommersiya faaliyyatinda an asas nalars diqqat etmalidirlor?
Ilk addimlardan faaliyyatlorini qanunauygun qurmalarini, biznes xarclarinds htiquqi xarclori nazars almalarini tSvsiys
edordim. Tomsli diizgiin qurulan biznesin idars olunmast va inkisaf etdirilmasi daha asandir, nainki biznes boyiiyandan

sonra bagda buraxilmis sahvlarin dtzaldilmasi.

10. AR-da Raqabat Macallasinin qabulu ilo bagli miizakiralor gedir, sizca, bu macallo struktur olaraq neca bir
formaya sahib olacaq?

Fikrimca, ilk névbads, saglam ragabatin aparilmasi, bazar inkisafinin va istehlak¢ilarin hiquqlarin qorunmasi prinsiplori
aks olunacaq va bu prinsiplarin hayata kegirilmasi tigiin xiisusi gartlor miiayyan olunacaq. Diisiiniiram ki, IXM va CM-ds

do Raqgabat Macallasinin miiddealarinin pozulmasina géra masuliyyat miiayyan olunacaq.

11. Kommersiya va biznes hiiququ bir ¢ox hallarda eynilagdirilir. Bas onlarin farqlari nalordir?

Asas forq ondadir ki, kommersiya hiiququ daha ¢ox kommersiya aqdlori ilo baglidir. Onlarin baglanmasi, onlara riayat
olunmast, logv olunmast va s. Biznes hiiququ iso daha genisdir. O 6ziinds kommersiya qurumunun tamsli qoyulandan
onun faaliyystini 6ziinds oks etdirir Buna sirkatlorin qurulmasi, birlosmasi, lagv olunmasi, daxili qaydalarin yazilmasi vo

aqdlorin baglanmas: da daxildir. Yoni faktiki olaraq kommersiya hiiququ biznes hiiququnun béyiik bir hissasidir.

12.  Son olaraq, Ruslan bay, sizin bu hiiquq sahalori ilo maraqlanan hiiquqsiinaslara va hiiquq talobalarina
tovsiysloriniz nalardir?
Daima &yronin ve inkisaf edin. Texnologiya hiiququ ilo moaggul olursunuzsa, texnologiyanin 6ziindon anlayiginiz

olmalidir. Kommersiya hiiququna maraginiz varsa, kommersiya diigiincali olmalisiniz, biznesin asaslarini bilmalisiniz.
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Abstract

As a result of digital transformation business
practices have been changed completely. Today, in
digital environment, more specifically in digital
platforms consumers can easily find what
entrepreneurs offer and which offer meets their
needs. However, the shift of the business practices
from conventional means to digital environments
brings new legal issues and risks. Although the digital
environment offers more comfortable and easier way
for entrepreneurs to perforrn their business activities,
due to lack of the control and gaps in the legislation,
it is more vulnerable for anticompetitive or unfair
business practices. The existing legislation is designed
to regulate conventional business practices. The new
problems cannot be addressed by the current
legislation. Therefore, the necessity of adopting new
rules regulating the business activities in the social

platforms is undeniable.

Keywords: Competition law, unfair competition.

digital platforms, technology.

Introduction.

As the technology developed its products became more
and more accessible to the people. Today, the products
of the technology (including digital platforms) play an
important role in our lives. We, as consumers, use digital
platforms to buy goods, get services, etc. As a result,
business practices also have been changed. Today,
companies and entrepreneurs offer their products and
services using digital platforms. Such platforms happen
to be the cheapest and most comfortable way of creating
marketing  contents, promoting businesses and
performing branding activities. [2]

The innovations that digital platforms bring are
beneficial for users. In addition, internal market also
benefits from digital platforms, as opening new business
opportunities and facilitating cross-border trading are
positive effects of such platforms.[3] The digital
platforms offer more convenient tools for companies
and entrepreneurs to realize their business activities.
However, due to the gaps in the legislation regarding the
digital platforms, they became suitable environments for
unfair competition cases. On the one hand, digital
platforms offer better means for business activities, but
from the other perspective, people with bad intentions
can use these platforms to realize their unfair practices.
Regarding the competition, digital platforms can easily
be the means of unfair advertisement and trademark
infringement. Nowadays it is as easy as to create a
Facebook page (or account on any other digital
platforms) to realize unlawful business practices.
Moreover, the current legislation does not provide
competition authority with efficient tools to investigate

such cases.

[2] MA Yosep and others, 'Does Digital Marketing Platforms affect Business Performance? A Mini-Review Approach’' [2021] Proceedings of the International Conference on

Industrial Engineering and Operations Management <http://www.ieomsociety.org/singapore2021/papers/772.pdf> accessed 30 April 2023
[3] REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on contestable and fair markets in the digital sector (Digital Markets Act).
EXPLANATORY MEMORANDUM (2020) XXXX <https://eur-lex.europa.cu/legal-content/en/TXT/?uri=COM:2020:842:FIN> accessed 7 May 2023.
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Gaps in the competition legislation regarding the
digital platforms made governments adopt new rules
or revise existing legal frameworks.[4] For example,
Europe has long been concerned about creating fair
and competitive environment for small companies in
digital platforms. Digital Markets Act (DMA) was
proposed by European Commission in 2020, which
was signed by the European Parliament and the
Council of EU in 2022. The DMA aims to limit the
powers of the big technology companies (as they have
acquired too much power over the years), make
internet more competitive and safer for its users.[5]

Causing by the

platform economy and

differentiating from the conventional market,
digitalization transformed ‘competition in the
market’ into ‘competition for the market’.[6]

The impact of the digital transformation on the
domestic economy is rather complex, however, its
role in the economic development is undeniable.[7]
But state control is necessary to make digital
environment more competitive friendly for smaller
firms which are dependent on big technology

companies to realize their business activities.

Competition issues that digital platforms can
cause.

As mentioned above, the development of the
technology changed business practises. Considering
the diversity in businesses, it’s obvious that some
business fields are more dependent on the digital
platforms than others. Consequently, the issues that
digital platforms can cause should be adressed from

several perspectives.

1. Businesses that completely depend on digital
platforms to offer their services.

One of the outcomes of the shift of business practices
from conventional means to digital is the
establishment of businesses that completely depend
on digital platforms. The characteristics of the digital
sector (such as strong network effects) stimulated
digital platforms to merge. Today, there are few
platforms which cover the significant percentage of
the market and these platforms intermediate the
majority of transactions between end users and
business users.[8]

In such cases, small firms have no other option but to
comply with what big technology companies dictate.
According to the legislation of the Azerbaijan
more Law on

Respublic, specifically  the

»

“Antimonopolistic Activities” (“Antiinhisar faaliyyati
hagqinda” Qanun), some measures (under Article 14
of the Law on “Antimonopolistic Activities”) are
available for Competition Authority to prevent
antimonopolistic practices. But considering the
charasteristics of the digital market and also the fact
that the law is designed for conventional business
practices, the competition authority can hardly take

any measures.

2. Unfair practices by the companies in digital
platforms.

Another issue regarding the competition in digital
platforms is the wunfair competition practices.
According to the current practices, the most frequent
type of unfair competition practices are trademark
infringement and unfair advertisement.

a. Trademark infringement.
World

Organization (WIPO), a trademark is defined as “a

According  to Intellectual ~ Property
sign capable of distinguishing the goods or services of

one enterprise from those of other enterprises.” [9]

[4] Akman P, ‘Regulating Competition in Digital Platform Markets: A Critical Assessment of the Framework and Approach of the EU Digital Markets Act’ [2022] 4
<https://eprints.whiterose.ac.uk/181328/7/Akman,%20DMA,%20ELR %201-12-21,%20SSRN.pdf> accessed 7 May 2023

[5] Liberto D. Digital Markets Act (DMA): How the EU Law Will Work. (2023) < https://www.investopedia.com/digital-markets-act-7097402> accessed 14 May 2023

[6] Sarigigek, C. etal. (2022) E-PAZARYERI PLATFORMLARI SEKTOR INCELEMESI NIHAI RAPORU. rep. Ankara.

[7] Zaoui, F., & Souissi, N. (2020). Roadmap for digital transformation: A literature review. Procedia Computer Science, 175, 621-628.

[8] REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on contestable and fair markets in the digital sector (Digital Markets Act).
EXPLANATORY MEMORANDUM (2020) XXXX <https://eur-lex.europa.eu/legal-content/en/TXT/2uri=COM:2020:842:FIN> accessed 7 May 2023.

[9] Trademarks - What is a trademark? , < https://www.wipo.int/trademarks/en/ > accessed 14 May 2023.
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Trademark infringement is one of the most common
unfair competition practices. As a result of digital
transformations, it became easier to cause such
behavior in digital platforms. Anyone, who can
create Facebook or Instagram page, can easily infringe

which

consumers. One of the problem in such cases is the

any trademark, causes confusion in
problem of identification. Due to the lack of the
efficient tools available for Competition Authority, it
is almost impossible to identify such subjects and take
any measure.

Hypothetical case 1:

Company A registered trademark “A”. Its competitor
B (rather small company) created pages in digital

to

»

platforms, unlawfully wusing trademark
promote its products benefitting from the market
reputation of Company A.

Hypothetical case 1 is a basic example of trademark
which

competition under Article 4 of the Law on “Unfair

infringement cases, constitutes unfair

»

Competition” (“Hagsiz raqabat haqqinda” Qanun).
When such violations take place in conventional
business environment, Competition Authority has
powerful tools (such as demanding informations,
imposing sanctions, etc.) to investigate such cases.
However, when such cases take place in digital
platforms, the tools that current legislation provide
Competition Authority with, are not sufficient. As
the digital platforms do not hold representatives in
Azerbaijan, Competition Authority cannot directly
demand information from such platforms, etc.
Moreover, Company B can easily deny its connection
to the violations. Therefore, the insufficiency of the
investigation ~ starts  with  the

problem  of
identification. Besides that, Competition Authority

is not able to block the activity of such pages on
digital platforms. The issues mentioned above put the
whole investigation under question.

b. Unfair advertising

The problem regarding the advertising issues in digital
platforms is broader than just unfair advertising.
Today, social platforms can easily be used for
advertisement of prohibited goods, services, etc.
Another problematic issue here is online behavioral
advertising, which analyzes the data collected from
consumers to target them.[10] In European Union,
according to Unfair Commercial Practices Directive
(UCPD), “using a commercial practice to appreciably
impair the consumer's ability to make an informed
decision, thereby causing the consumer to take a
transactional decision that he would not have taken
otherwise” is prohibited.[11]

Hypothetical case 2:

Company C published advertisements on social media.
However, the advertisements contain misleading and
untrue information.

Hypothetical case 2 is a basic unfair advertisement
violation, which is prohibited under Article 6 the Law
on “Advertisement” (“Reklam haqqinda” Qanun)
and constitutes unfair competition under Article 9 of
the Law on “Unfair Competition”. When such
violations take place in TV channels (or any other
conventional advertising method), the Competition
Authority can easily demand information or ban the
certain advertisement, if necessary. However, due to
the reasons mentioned above, when such violations
take place in digital platforms, the tools that current
legislation provide Competition Authority with,
become insufficient. What makes such violations
more dangerous is the possibility that the companies
can use these gaps to start an advertising campaign

targeting the market reputation of their competitors.

[10] Mittelstadt, Brent, and Johann Laux. "Neutralizing online behavioural advertising: Algorithmic targeting with market power as an unfair commercial
practice.” Common Market Law Review 58.3 (2021). < https://ora.ox.ac.uk/objects/uuid:c755300a-203f-4900-a69a-1ca359794255/download_file?
file_format=&safe_filename=Laux_et_al_2021_neutralizing_online_behaviour.pdf&type_of work=Journal+article> accessed 14 May 2023

[11] Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 concerning unfair business-to-consumer commercial practices in the

internal market, O.J. 2015, L 149/22
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Main issue here is the fact that huge digital
companies, due to the characteristics of the digital
sector, do not have representatives in small countries,
which makes it almost impossible to involve them as
a party in investigations. In such situation, only
possible measure to take against the digital companies
is to block such platforms nationwide, but that in the
end harms the economy of the nation. Therefore,
sufficient measures are necessary to protect the
market without damaging the market.

One of the most critic economic issues is the market
definition in digital platforms. The most powerful
tools that are used today are designed to determine
markets in conventional practices. But the digital
markets cannot be determined the same way. For
example, “small significant non-transitory increase in
price test” (SSNIP test) is a conceptual tool used to
define the relevant market. In a standard market, to
implement a SSNIP test, the first step is to simulate a
price increase by a hypothetical monopolist who
owns just one product, secondly increasing the
number of products owned by the monopolist and
when profits are not estimated to decline following a
small but significant increase in price by the
hypothetical monopolist, the set of products owned
by the monopolist in the last simulation constitutes
the relevant market.[12] But the same tools cannot be
used for market definition in digital platforms. The
concept of ‘geographical market’ cannot be applied
to digital platforms. In practice, if there’s an increase
in price in local market, consumers can choose
ordering the same product online from abroad. In
such cases, the market definition suppresses the
national borders. The incompatibility of the current
legislation in Azerbaijan Republic with the existing
situation in digital platforms block the activity of
Competition Authority. In addition, it leads to
impunity in digital platforms.

Possible solutions.

The problems mentioned above require drastic
measures. A complete functioning mechanism needs
to be formed in order to address such problems.

First of all, digital platforms must be forced into
cooperation with competition authority, more
specifically to provide it with necessary information
and regular reports. In order to achieve this, digital
platforms have to keep representatives in Azerbaijan,
so that it would be possible to involve them in
investigations and legal processes. If such platforms
hold properly registered offices in Azerbaijan, they
could be forced into cooperation with competition
authority easily, as current legislation defines
obligations for undertakings to provide competition
authority with the all necessary information and if fail
to comply with these obligations, monetary sanctions
can be imposed. (Article 16 and 18 of the Law on
“Antimonopolistic Activities”, Article 12 of Law on
“Unfair Competition”)

Secondly, activity of digital platforms must be
monitored regularly. In order to ensure state control
over digital platforms, a governmental body is
required to carry out monitoring on their activities.
More

disruptions, anticompetitive activities) and legal (such

specifically economic (such as market
as compliance with competition law) aspects of their
activities need to be addressed.

Thirdly, proper amendments must be made to current
legislation or new laws have to be proposed in order
to ensure the measures mentioned above work. It can
be done in 2 ways:

e Making a new law project that would embrace
existing competition legislation and fix the issues
regarding social platforms;

e Making certain amendments to the existing
competition legislation to make it compatible

with digital platforms.

[12] Filistrucchi, L. (2008). A SSNIP test for two-sided markets: the case of media. Available at SSRN 1287442.
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As the current competition legislation is not
sufficient generally (besides the gaps regarding the
digital platforms), making a new law project seems
like a better option. Such law project must embrace
and improve the existing competition rules, and
bring the new concepts into legislation. It is also
necessary for such law project to introduce new
economic concepts into the legislation. First, market
definition in digital platforms needs to be clarified in
a law project. The geographical market (even though
the term is not compatible for digital market) can be
defined as

obligations of platforms need to be determined.

whole  Azerbaijan. Secondly, the
Considering the specific features of the digital sector,
few digital platforms cover the high percentage of the
market, therefore, it can be estimated that these
platforms will hold dominant position in the market.
As the current legislation mandates the companies,
which hold dominant position in the market with
specific obligations, digital platforms will share the
same obligations. However, due to the data that they
collect from users, they hold the power that no other
conventional businesses hold. But the issues such as
data problems, identification issues and forcing them
to keep representatives in Azerbaijan, are not covered
by the scope of competition law, therefore, need to
be addressed specifically. Thirdly, the current
concepts in unfair competition needs to be clarified
in accordance to digital platforms. It needs to be
admitted that the comprehensively regulating the
digital platforms and commercial activities in digital
platforms is almost impossible, as it is highly
developing sector. According to the press, a project
for “Competition Code” is already proposed by the
Authority.[13].

mentioned above not all the issues caused by the

Competition However, as

digital platforms can be addressed within competition
law. The experience of foreign nations is crucial here.
However, most of the legislative acts of foreign
nations are accepted in recent years. Therefore, their
efficiency and impact cannot be estimated properly:

e In 2020, Turkish government adopted new
“Social Media” law, which aims to regulate social
media content and mandates digital platforms to
open offices in Turkey, government also imposed
financial penalties and threatened to slow the
traffic to these sites if the technology companies
don’t comply with these rules.[14]According to
the law, if a platform is accessed more than one
million times in a day, it is mandatory to keep
representative in Turkey.

e In 2020, the European Commission published a
proposal for Digital Market Act and became
applicable since May 2023. It introduces new
rules to the digital economy, however, its impact

host of

regarding innovations in digital sector).[15] The

raises concerns (more specifically
DMA defines the concept of “gatekeeper” and
mandates the companies to comply with new

rules.

Conclusion.

Considering the all mentioned above, it is obvious
that digital platforms became important part of our
economy. They play a significant role in socio-
economic transformation and various sectors such as
product markets, transport, housing, health, and
education.[16] It is almost impossible to separate
digital platforms from economic activities. The
measures such as slowing their internet traffic or even
blocking them nationwide, in the end will be harmful

for the economy of the nation.

[13] “Azarbaycanda yeni Rogabat Macallasi hazirlanib.” (23.02.2023) https://report.az/biznes-xeberleri/azerbaycanda-yeni-reqabet-mecellesi-hazirlanib/ accessed

14 May 2023

[14] Aslt Aydintagbag. Turkey’s new media law is bad news — but don’t report it. (18.10.2022) < https://www.brookings.edu/blog/order-from-

chaos/2022/10/18/turkeys-new-media-law-is-bad-news-but-dont-report-

it/#:~:text=In%202020%2C%20Turkish%20lawmakers%20gave,t0%200pen%20o0ffices%20in%20Turkey. > accessed 15 May 2023

[15] Cennamo, C., Kretschmer, T., Constantinides, P., Alaimo, C., & Santal6, J. (2023). Digital platforms regulation: An innovation-centric view of the EU’s
Digital Markets Act. Journal of European Competition Law & Practice, 14(1), 44-51.

[16] Neittaanmiki, P., Galeieva, E., & Ogbechie, A. (2016). Platform economy & digital platforms. Informaatioteknologian tiedekunnan julkaisuja/Jyviskylin
yliopisto, (2016, 25). < https://www.tandfonline.com/doi/pdf/10.1080/2157930X.2021.1975361> accessed 15 May 2023
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Therefore, any measures to be taken must accept the
role of the digital platforms in our economy in the
first place.

As the increasing role of the digital platforms in our
life is undeniable, the necessity of taking measures
becomes more and more important. It also needs to
be admitted that digital platforms are one of the
Therefore,

suppressing regulations also may have bad effects

driving  factors of  innovations.
over economy. However, for the sake of fair
competitive environment, there needs to be certain
legal framework that regulates their activities.
Moreover, such framework must also comply with
the principle of legal certainty. It also needs to be
mentioned that the technological and economic
aspects of the issue must not be underestimated.
From economic perspective, market definition (both
geographical and product market) in digital
platforms is crucial to deal with the problems
mentioned above.

It needs to be mentioned that the digital platforms
entered our lives in last 30 years. And today, it’s
almost impossible to predict how things will work
out regarding to digital platforms, even small
interferences to such platforms can cause to huge
consequences.

Finally, the digital platforms are today’s realities. We
can see that these platforms cannot be addressed by
existing regulatory framework. However, it is also
fact that their role in the economy cannot be easily
predicted. But we can foresee the possible problems.
It is better to take a step and start working on these

issues.
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Forabim Hiiseynzada

Forahim Huseynzads Azarbaycan Respublikast

Nazirlor Kabineti Aparatinin  hiiquq  ve

qanunvericilik sobasinda ¢alisir. Baki Dovlat

Universitetinin =~ Hiiquq  fakiltesinda

Azarbaycan Respublikasi Prezidenti yaninda
Dévlat Idaracilik Akademiyasinda "korporativ
hiiquq ve idarsetma’, hamg¢inin "maliyys
hiiququ" fonlorini todris edir. Eyni zamanda
"Bank faaliyyatinds elektron ticaratin hiiquqi

tonzimlonmasi”  moévzusunda  doktorluq

dissertasiyast yazmugdir.

1. Oxucularimizin Sizi daha yaxindan tanimasi iigiin 6z
hazirki faaliyystiniz haqqinda qusa molumat vers
bilorsinizmi?

Hazirda ¢aligdigim qurumda normayaratma foaliyyati ils
mogsgulam. Daha ¢ox iqtisadi hiiquqi masalalor ilo slagadar
¢aligiram vo normativ hiiquqi aktlarin hazirlanmasi, hiiquqi
tohlili vo ekspertizas1t foaliyyatimin asasin1  togkil edir.
Foaliyyatimin pesokar qurulmasinda ovvellor ¢aligdigim
Azarbaycan Respublikasinin Markazi Bankinda yiyslondiyim
vordiglor vo tohsilim boyu aldigim nozori biliklorin rolu

avazsizdir.

2. Biznes hiiququnu qisaca olaraq oxucularimiza necs izah
edbs bilorsiniz?

Qusaca ifads etsok, biznes hiiququ sirketlorin yaradilmasi,
toskilati-hiiqugi  formalarinin  dayisdirilmasi,  korporativ
idaroetma vo nozarot, sohmdar vo paycilarinin hiiquq ve
ohdaliklari, amlak masalslori, korporativ maliyyslosma tisullari,
sitkatlordo baglanan aqdlorin tonzimlonmasi, muflislosma,
tumumiyyatla, biznes faaliyyatinin aparilmast ilo bagl: bir sira

coxsaxali masalalori ohata edan hiiquq sahasidir.

3. Azarbaycanin biznes hiiququ ilo digar 6lkalarin biznes
hiiququ arasinda hansi farqlori miigayist etmisiniz?

Nozora alsaq ki, Azarbaycan iqtisadiyyatn tomoarkiizlagdiyi vo
bazar iqtisadiyyat1 olmayan sovet rejimindon sonra diger
olkalorlo miiqayisads bazar iqtisadiyyatina yeni godom qoyub,
bu baximdan 6lkemizin miivafiq sahadoki normativ hiiqugi
aktlarint kifayat godar miiteraqqi hesab etmok olar. Lakin
bununla yanagi praktikada sirketlorin faaliyystine manea
torodon bir sira mosalolor vardir ki, bunlar mohkoma
presedentlarinin asasinda qurulmus olan anglo-sakson hiiquq
sistemli d6vlatlorlo miiqayisada daha az ¢evikliklo hallini tapur.
Bu iso 6z novbasinda kontinental hiiquq sistemli dovlatlorin
umumi qanunvericilik texnikasina tanig tendensiyadir. Daha
spesifik baxsaq, ortaqliglar1 qeyd etmoak olar ki, Azorbaycanda
bu sahado tonzimetmos bir nov hibrid formadadir. Yoni
Azorbaycanda oksor MDB dovletlorinds  oldugu  kimi
ortagliglar ayrica hiiquqi soxs hesab edilirlor.
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Amma ortagliglar halo da kifayat qodar populyarliq
qazanmamigdir. Buna sobab iso bir sira olkslordon
forgli olaraq ortagliqlarin iki dofs vergiys calb
olunmast faktorudur. Belo ki, ortagliq olds etdiyi
golirdon avval manfaat vergisi, sonra iso ortaglarin
ozlori torofindon oldo edilmis dividenddan vergi
tutulur. Bundan bagqa “derivative claim” (derivativ
iddia) institutu barado qeyd etmok lazimdur.
Azorbaycan hiiquq praktikasinda Miilki Macallonin
49.3-ci maddasi ilo tanis olan bu institutun daha
detalls tonzimlonmasina chtiyac oldugunu
diistiniirom. Derivativ iddia &zliyinde sshmdarin
sirkatin adindan ticiincti soxsa, oksor hallarda sirkatin
menecmentinda olan goxslora qaldirdigs iddiadir. ABS,
Boytuk Britaniya ve bir sira MDB dovlstlorinin
qanunvericiliyi ilo yaxst tanig olan bu iddia névi ilo
olagodar daha dorin tonzimetmoys chtiyac vardir.
Mosalan, maragli bir masaleni geyd edim ki, Sinqapur
qanunvericiliyi ~ sohmdarlardan ~ derivativ  iddia
qaldirmagq tigiin moahkemadan icazo almag tolab edir.
Bu icazo yalniz o halda verilir ki, mahkama, haqigaten,
belo hesab edir ki, sirkot 6zii ayrica hiiquqi soxs kimi
muvafiq mosalo tizro iddia qaldira bilmir v arizagi

vicdanla (“good faith” ) harokat edir.

4. Texnologiyanin inkisafi son illords biznes
hiiququna necs tasir etdi? Sizcs, bu inkisaf
naticasinda yaranan an béyiik dayisikliklor nadan
ibaratdir?

Texnologiya har giin inkisaf edir vo bu inkisafin tasiri
har sahayo olduqca genigdir. Biznes hiiququ da bu
tosirdon konarda qalmayib, s6zstiz ki. Galin, son illards
texnoloji inkisafin biznes hiiququna necs tasir etdiyina
dair ntimunslora nazar salag. Moasalon, texnologiya
ragomsal vasitalorin korporativ idaraetmads totbiqini
asanlagdirib. Masalon, virtual gortiglor vo elektron
sosvermo getdikco daha c¢ox yayllib ve bu cir
tocribalor otrafinda tonzimetmoalords  doyisikliklor
(RegTech).

texnologiya, xtisuson ds, blokgeyn qiymoatli kagizlar

misahids  olunur Bundan savay:

bazarlarini yenidon formalagdirmaga baglayib.
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[lkin koin tokliflari (Initial Coin Offerings) va qiymatli kagiz
token  tokliflori (Security token offerings) kapitalin
arturilmasinin yeni tsullaridir vo bunlar da 6z névbasinda
moéveud  giymoatli kagizlar  qanunvericiliklori tigiin  yeni
cagiriglar yaradir. Tonzimloyici orqanlar qiymotli kagizlar
haqqinda m6vcud qanunlarin bu yeni tokliflors neca tatbiq
olunacagint miisyyon etmolidir.

Bundan bagqa avvelcodon misyyon edilmis qaydalara
osaslanan omoliyyatlar: avtomatik hayata kegiron agills
miiqavilalorin meydana galmasi ananavi miiqavile hiiququna
meydan oxumaqdadir. Miiqavilslorin icrasi, miibahisalorin
halli vo yurisdiksiya ilo bagli masalalor bu baximdan ssas
diqqat yetirilmali olan masalalordir. Son olaraq, XXI asrin
“nefti” hesab olunan “data”. Nozors alsaq ki, bu giin
korporasiyalar boytik hocmds malumat toplayir vo emal edir,
bu, molumatlarin  moxfiliyi ve qorunmasi ilo bagl
problemlori hall etmak ii¢iin korporativ qnunvericiliklorda
doyisikliklori zoruri edir. Masalon, Al-ds GDPR vs ya
CCPA  kimi

molumatlarin toplanmasi, emali vo saxlanmasi tocriibalorini

Kaliforniyada qaydalar  bizneslordan

yenidan giymotlondirmayi tolob edir.

5. Kommersiya va biznes hiiququ bir ¢ox hallarda
eynilasdirilir. Bas onlarin farqlori nalardir?

Qisaca geyd edim ki, biznes hiiququnun yuxarida verdiyim
anlayisindan olavo kommersiya hiiququna qisa anlayss
vermok gorokdir. Bu anlayiglar barade miixealif alimlorin
miixtolif fikirlori vardir. Moan belo hesab edirom ki,
kommersiya hiiququ biznes hiiququnun bir hissasidir. Belo
ki, o, ilk novbads, mallarin vo xidmotlorin satist vo
bolisdiiriilmasi ilo olagodardir. Bura, he¢ stibhasiz ki,
miuqavilolor, mallarin daginmasi, icara ve kiraysloma, satis
tocribalori, mohsullara dair Ghdsliklor vo s. ilo bagh
tonzimetmolor daxildir. Kommersiya hiiququ adindan
goriindiiyts kimi, ilk névbads, kommersiya amoliyyatlarini
tonzimloyir. Xiilass, qeyd etmok lazimdir ki, biitiin
kommersiya hiiququ biznes hiiququdur, lakin biitin biznes
hiiququ kommersiya hiiququ deyil. Kommersiya hiiququ
biznes hiiququnun xiisusi bir sahosidir. Bu forqi basa
dismok vacibdir, ¢tinki har bir sahonin praktiki forqgli
qaydalar1 vo hiiquqi presedentlori ola bilar.



6. Hiiquqi soxslor arasinda miibahisalorin halli
tisullarindan bshs eda Dbilarsinizmi? Hansi

catismazliqlar var?

Stbhoesiz ki, burda osas institut mohkomadir.
Mboshkoma halli @isulunu segmoanin bir ¢ox sobablori
var, o ctimlodon homin miibahisoye dair hiiqugi
tonzimetmolorin movcudlugu, mohkeoma gorarlarinin
icrasinin zomanoti vo bu prosesi idaro etmok tgiin
méveud hiiquqi miitexassislorin ¢oxlugu. Digar tisul
arbitrajdir, hansi ki ¢ox maliyys vesaiti tolob edon
prosesdir. Arbitraj prosesi bir vo ya bir nego miistaqil
hakima gerarverma solahiyyati verildiyi vo digar zoruri
toloblor (arbitration clause) gozlondiyi halda mtimkiin
olur. Bu tisul, xiisusilo da, beynalxalq miibahisalorin
hallinds

miibahisalori hall etmak tictin bir mediatoru (vasitaci)

effektiv.  olur.  Mediasiya  toroflorin
istifads etdiyi bir prosesdir. Mediatorun rolu toraflor
arasinda danigiglarin aparilmasina yardimgr olmaq v
potensial razilagmaya nail olmaqdan ibaratdir.
toroflor  arasindaki

Mediasiya,  xtsusilo  do,

miinasibatlorin qorunmasini tomin etmoak istadiklori

effektivdir.

qanunvericilik, mediatorlarin miivafiq yeni sahays

vaziyyatlards Mediasiya  haqqinda
gostordiklori digqat son zamanlar ¢ox taqdiralayiqdir.
Ails, amak, inzibati, miilki iglorlo yanagi kommersiya
miibahisolorinin do mediasiya halli tisuluna gamil
olunmast sirkatlori bu tisula iz tutmaga togviq edir.
Amma digtinirom ki, bu sahads informasiya qitligs
miisahida olunur. Toraflor belo hesab edirlor ki, asas
mosalolor mohkomads hall olur vo bazen ¢ox sada
miibahisalori belo yalniz homin institutun 6hdasina
buraxirlar. Bu da 6z névbesinde mohkamalorin i

yikind artrir.

7. Sizca, AR-da biznes hiiququnun daha ¢ox
inkisafi @iciin diinya praktikasinda totbiq olunan

hansi miitaraqqi addimlar atilmalidir?

Bu suala birmonali cavab vermokds ¢otinlik ¢okordim,
diziine qalsa. Lakin bildirim ki, ragemsal texnologiyalarin
geniglondirilmasi vo e-hiiquq sistemlarinin  yaradilmast,
qeydiyyat, lisenziyalagdirma, vergi 6domalari kimi proseslori
daha effektiv vo asanlagdirir. Son illords qanunvericilikds bu
yondo edilon doyisikliklor ¢ox inkisaf yontmladar ve
distniirom,  dastoklonmolidir.  Man,  @imumiyyatl,
distntirom ki, zaman 6tditkco tam “kagizsiz” miinasibatlor
formalagdiridmalidir.  Diger masalo  qanunvericilikds bu
sopkide kompleks inkisafdir. Yeni vo miirokkeb biznes
modellori, texnologiyalar vo bazar trendlori yarananda
hiiqugi ¢or¢ivenin yenilonmasi ve inkisaf etdirilmasi
vacibdir. Qanunvericilik daima doyison is mihitinin
toloblorini shats etmolidir. Xarici investisiyan: tagviq etmok
tigin qanunvericilikds gedon doyisikliklor daha da siiratli
sokil almalt vo xarici sirkatlor tictin imtiyazverici doyisikliklor

daha ¢ox edilmalidir.

8.  Biznes hiiququnun AR-da inkisafi ilo bagli xarici
tacriibanin universitetlords olan hiiquq tshsilina necs

ugurla tatbiqi miimkiindiir?

Bu ¢ox vacib masaladir. Hesab ediram ki, korporativ hiiquq,
biznes hiiququ kimi fonlor bakalavr saviyyssinds biitiin
hiiquq ixtisasi olan universitetlorimizds tadris edilmalidir. V
bu sahods olan praktiki bacarigli mutoxassislor todris

prosesina daha genis sokilds calb edilmalidir.

9.  Son olaraq, Farahim bay, sizin bu hiiquq sahalori ilo
maraqlanan hiiquqsiinaslara vo hiiquq talsbalarins

tovsiyalariniz nalardir?

Mon 6z tolabalorima do har zaman bildirirom ki, biznes
hiiququ ham lokal saviyyads, ham beynalxalq soviyyadas iz
tutula bilssi, tohsil alina bilesi vo dar ixtisaslagma ti¢iin an
ideal se¢imlordon biridir. Mivatiq sahado daha da tokmil
miitoxassislor goérmok, miitoraqqi tohsil institutlarinin
mozunu olan yerli mitoxassislori gérmok moani ¢ox
sevindirordi. Digar bir tovsiyom isa on yiiksok ali tohsil

ocaqlarina miraciat etmokdon ¢okinmasinlor. Ctinki hazirks
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diinya tohsil sistemi “millatlorin qaynama qazani”na
cevrilmisdir. Bu da, balka da, bir zamanlar sl¢atmaz
goriinon tohsil muassisalorine miraciat, qobul, hatta
toqatid almaq imkanlarint arurir. Xaricds tohsil tizro
dévletimizin ayirdigr toqatidlor do dévletin insan
kapitalina qoydugu investisiyanin bariz niimunasidir.
Bu baximdan tolabalori bu imkanlardan yararlanmaga
vo Olkenin keyfiyyotli kadr potensialini artirmaga

sasloyirom.
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"Siini intellekt vergi hiiququ kontekstinda: Siini intellektdan vergi tutulmasi problemini

neca hall etmoli?”

Samin Hz’iseynov

Sovkat Abbasova

Samin Hiiseynov Bak: Doviat Universitetinin Hiiqug
fakiiltosinin 2-ci kurs tolobasidir.

Sovkat Abbasova Bak: Dovlot Universitetinin Hiigug
fakiiltosinin 2-ci kurs talobasidir.

Xiilasa.

Texnoloji inkisafin mohsulu olan siini intellektin
comiyyat hayatinda rolu artdiqca dovlatlor iqtisadi vo
hiiquqi  tonzimlomo  problemlori ilo  tzlasirlar.
Moaqalodo moshz bu problemlordon biri olan siini
intellektin vergiyo calb olunmast miixtalif aspektlordon
aragdirilmigdir. Eyni zamanda mévcud tokliflor, onlarin
miixtalif

lehina olan arqumentlor

edilmokls

Bununla yanagi, dévletlarin va beynslxalq qurumlarin

aleyhina  va
monboaloro istinad qeyd olunmugdur.
bu sahado tocriibalori vo atdigr addimlar todqiq
edilmigdir. Son olaraq, s6zligedon sahada verginin tayin

olunmasinin mivafiq ¢atinliklorindan bahs edilmigdir.

Acar sozlor: Dérdiincii sanaye ingilab, Siini intelleke,
Robot,
Avtomatlagdirma vergisi.

Vergi hiququ, Hiiquqi status,

GIRIS.

Elm vo texnologiyanin inkisafi 6ton asrlor orzindo
insanlarin hayat vo faaliyystinds inqilabi dayisikliklara
gotirib ¢ixarmugdir. Belo ki, insan omoyinin diger

daha da

stiratlonmis, bu da dévlatlorin iqtisadiyyau tglin tosirsiz

alternativlorlo  avez  olunmast  prosesi
otiismoamigdir. Buna gora do dovlatlor torafindan yeni
iqtisadi vo hiiquqi tonzimlomonin hoyata kegirilmasi
zorurati yaranmugdir.

Mijasir diinyamizda bas veran texnoloji inkisaf
Dérdiincii sonaye ingilabi konsepsiyasinin yaranmasina
rovac vermigdir. Dordiincti  sonaye ingilabr yeni
xuisusiyyatlora sahib kiber-fiziki sistemlarin yaranmasi va
inkisaft ilo saciyyslonan eradir. Bir-birilo qargiligh
olagada olan fiziki, roqemsal vo bioloji yeniliklor bu
prosesin diinyaya stratli sokildo niifuz etmasina tokan
verir. Bunlar da 6ztinds avtonom naqliyyat vasitalori,
tcoleiilii capetma, gabaqeil robot, stini intellekt, yeni
materiallar, agyalarin interneti, enerji saxlanci, kvant
hesablamalari, nanotexnologiya Vo genetik
tonzimlomonin tatbiqini v inkisafini ehtiva edir.
Stibhasiz, adigakilon sahslords olde oluncaq teraqqi
sosial, iqtisadi vo siyasi aspektdon doyisiklora sabob
olacaq.

Dérdiincti sonaye ingilabinin ayrilmaz torkib hissasi
olan, biitiin diinya ictimaiyyatinda xtisusi maraq oyadan
stini intellekt vo onunla slagadar masalolor do hazirda
asas miizakira obyektlorindon birina evrilmigdir. Insan
beyninin idrak ve diginma kimi gabiliyystlorina sahib
olan stini intellektin oamok bazarina tosir siiratine
milayyon qodar nazarat etmoak, iqtisadi sahads stabilliyi
tomin etmok vo bag vers bilocok manfi iqtisadi hallarin
qarsisint daha effektiv sokilds almaq tigiin yeni dévlat
siyasatine ehtiyac yaranmaqdadir. Belo dévlat siyasatinin

vergi sahasinda hazirlanmasi vo tatbiqi masalalori do
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aktualdir. Xisusilo do, stni intellektin vergiys calb
olunmast mosalesi hiiquqi tenzimloma ve onun
hiiquqi statusunun miayyanlogdirilmasi problemini
ortaya ¢ixartir. Onlarin insan miidaxilesi olmadan
foaliyyoto baglama funksiyalarinin  tokmillogmasi
olkalorin hazirki hiquq sistemlorinde méveud olan
mustaqil subyektlorls eynilogdirma vo ya yeni hiiquqi
status yaratmagqla bagli arqumentlorin yaranmasina,
homginin miixtolif miitoxassislor arasinda fikir

ayriliglarina sabab olur.

1. Siini intellekt {izarina vergi qoymagin asaslari
Vergi hiiququnun siini intellekto totbiq edilib-
edilmoayacayini miioyyon etmozdon ovval vergi
anlayisinin 6ztind baga diismok daha moagsadauygun
olar. Belo ki, ‘vergi hiiqugi macburiyyast altinda
6donilon, qanunvericilik ~salahiyyati  ¢argivasinda
totbiq edilon, hokumatin 6zii torafindon vo ya ictimai
xarakterli funksiyasini dagtyan qurum torafinden
giymotlondirilon vo yigilan, ictimai moqsod iiglin
6danisdir’.[3]

sasan  isa

nazarda tutulan Olkamizin

qanunvericiliyina ‘vergi-dovlatin - veo
baladiyyslorin faaliyyatinin maliyys tominati maqsadi
ilo vergi 6doayicilorinin milkiyystinde olan pul
vasaitlorinin -~ 6zgoninkilogdirilmasi  soklinda, vergi
moacallosindon bagqa hal nozords tutulmamigdirsa,
dovlet biidcasine va yerli biidcalora  kogiiriilon
macburi, fordi, avazsiz 6donisdir’.[4] Eyni zamanda
qanunvericilikdo vergilorin mtoayyan edilmasinin
hiiquqi asaslart da miisyyon edilmisdir, misal olaraq
iso iqtisadi cohatdon  asaslandiridmali  olmag,
konstitusion hiiquq ve azadliglarin realizosine mane
olmamaq kimi taloblori géstara bilarik.[S] Bu cohati
do geyd etmok lazimdir ki, dovlatlor bir-birlorindon
qanunvericilik vo iqtisadi sistemlorina géra forglona

bilirlor, bu iso onlara miiayyon bir 6donisi 6z

yurisdiksiyasinda vergi kimi taniyib-tanimamaq ti¢tin
nisbi sorbastlik verir.[6] Indi iso osas movzumuza
qayidaraq stini intellekt vo robototexnikanin vergiyo
calb olunmasinin na daracada vacib oldugunu aragdira
bilarik. Oncalikla,

qoymagin asas moaqsadlorini miiayyen etmoliyik. Bu

stini intellekt tizorino vergi

mosaloys iki aspektdon -
bilarik.

avtomatlagdirilma

iqtisadi  ve

hiiquqi

aspektlordan iqtisadi cohoatdon

baxdiqda,

omoyinin tamamilo robot vo ya digor nov siini

yanasa
naticosinde  insan
intellektlo avoz olunmast riski var ki, bu da yiiksok
daracads igsizliys gatirib ¢ixara bilor. Bildiyimiz kimi,
dovlot buidcasini formalagdiran golirlordon biri do
vergidon slda edilon vesaitlordir, robotlar ig¢ilori avoz
etdikdo iso dovlet biidcasina qatlan vergi vesaitlori
ohomiyyatli doracods azalacaq. Buraya igsizliys gore
votondaglara gostorilmoali olan yardimi da olave etsak,
avtomatlagdirilmanin dévlet ti¢iin ns daracads boyiik
iqtisadi zorora sobob olacagini goéro bilorik. Belo
arzuolunmaz naticalorin qargisini almaq t¢iin iso siini
intellektin vergiyo colb olunmasinin zoruri oldugu
digtintlir. Bu halda totbiq edilocok vergi “Piqu”
vergisi adlandirilan, titin, gokar, karbon va diger bu
kimi moahsullar tizarins qoyularaq onlarin istehlakinin
azaldilmasini hadaflomis vergi névii ilo eyni mozmunu
dagiyir. [7] Notico etibarilo, iqtisadi cohotdon asas
moaqsad mimkiin golir itkisinin qarsisint almaq ve ya
bu itkini kompensasiya etmokdir. Stini intellekt

tzorina vergi totbiginin moqsadlarini

hiiquqi

cohatdon  miisyyanlogdirmak  digin  iso  hiiquq
torofindan nizamlana bilon masalalorin ahats dairasini
mioyyon etmoliyik. Htiquq nazariyyssindon do
bildiyimiz kimi ‘...htiquq ancaq ictimai sahays vo iki
ya da daha ¢ox insan arasinda ixtilafin yarana bilocayi
mosalolora midaxilo eds biler, yoni qanun vasitasils
bir mosalonin tonzimlonmosine ancaq o hallarda
gedilmolidir ki, onun tonzimlonmamasi - ictimai

qaydanin v bagqalarinin hiiquglarinin pozulmasina

[3] Monica Bhandari. «Philosophical Foundations of Tax Law>», Oxford, «Oxford University Press», 310 s. Soh. 9 (2017).

]
[4] Azorbaycan Respublikasinin Vergi Macallosi, mad.11 (2000).
[5] Yens orada, mad.3.

[6] Pasquale Pistone, Jennifer Roeleveld, Johann Hattingh, Jodo F. P. Nogueira, Craig West. «Fundamentals of Taxation:An Introduction to Tax Policy, Tax Law and Tax

Administration», Amsterdam, “IBFD”, 176s. Sah. 4 (2019).

[7] Xavier Oberson. “Taxing Robots: Helping the Economy to Adapt to the Use of Artificial Intelligence”, Cheltenham, “Edward Elgar Publishing Limited”, 187 s. Soh. 125-

126/(2019).

56



Burada

oldugumuz masals stini intellekti vergi sahasinda

gotirib  ¢ixarsin’.[8] aydinlagdirmals

hor hansi bir hiiquqi tonzimlomadan konarda

saxlamagin  ictimai minasibatlorin  vo  ya
basqalarinin hiiquglarinin pozulmasina sababiyyat
verib-vermoayacayidir. Nozoro alsaq ki, stni
intelektin totbiqi qisa muddat tiglin olsa bels,
omok bazarinda haqgsiz roqabate ve dovlat
golirlorinin azalmasina rovac vera bilor, vergi
sahasinds hiiquqi tonzimlomenin zaruri oldugunu

vurgulaya bilarik.

2. Siini intellektdan vergi tutulmasi ilo bagl
tokliflar
Stni intellektin vergiys calb olunmas: ilo baglt

tokliflor,
olagadardir. Hiiquqi status dedikds hor hansi bir

osason, onun hiiquqgi statusu ilo

subyektin  hiiquq ve azadliglari, hamginin
vazifalori nazards tutulur. Miixtalif mafhumlarin
hiiquqi statusunun miisyyanlogdirilmasi tarixon
aktual olmugdur ve bu zaman universal qayda
tatbiq olunmamig, comiyyatin oxlagi miinasibati,
sosial realliglar vo hiiquqi minasiblik kimi
amillors asaslanilmigdir.[9]

Hal-hazirda diinyada stni intellektin hiiquqi
statusu ilo baglt irali strilon tokliflor bir nego
qrupa boluntr. Bu tokliflorin bir qismi stini
intellekto  miistaqil hiiquqi status vermoayib
verginin onun sahibindon alinmasinin lehinadir.
Bozi tokliflor iso stini intellekto fiziki vo hiiquqi
soxslorin statusunu vermoyin vo onlarin 6ztindon
mistaqil subyekt hesab edarak vergi alinmasinin

torofdaridir.

2.1. Siini intellektin sahibinin vergiys calb

olunmasi

Tokliflordon birinin moazmunu ondan ibaratdir ki,
sini intellekt vasitolorini agya kimi dayarlondirarok
onun sahibinden agya vergisi alinmalidir. Dévlatlor
sahibinin xtisusi sarvotini oks etdirdiyindon stini
intellektin agya kimi vergiys calb olunmasini zoruri
hesab edo bilor.[10] Foqot getdikco yeni &zalliklor
gazanan vo insana moxsus xususiyyatlori aldo edarak
onun yerini tutan bir cisimdan danigirigsa, onlar1 agya
vergisi ilo olagelondirmok fikri miasir texnoloji
inkisafla ayaqlagmur.

Stni intellekt vo robotlarin anenavi iscilorla
miiqayisado daha siiratli olmast sababilo miiassisalorin
istehsal giicii daha da artacaq, bu da 6z névbasindo
daha ¢ox qazancin alds olunmasini tomin edacak.

Buna goro do bu mijessisalorin daha ¢ox manfaot
vergisi 6domasini dogru hesab edonlor da var.[11]
Basqa bir versiya isa irali stirtir ki, isogottranlorden
avtomatlagdirma vergisi (automation tax) alinmalidir.
Bu verginin mahiyyati ondan ibaratdir ki, miiassisonin
dovlet biidcesine 6dadiyi verginin miqdari hamin
muoassisads  iscilorin  ixtisart ve robotlarla avez
olunmasi saviyyesi ilo diiz miitonasib olmalidir. Yani
miassisalor no qodar ¢ox is¢ini robotlarla avaz edib
ixtisar edacoksa, ona uygun olaraq da daha ¢ox vergi
6damoakls dovlat biidcasina tohfs vermalidir.[12]

Qeyts  do

miisahibalorinin birinde hékumatlorin robot vergisi

Microsoft  sirkotinin  yaradicist  Bill
totbiq etmoasinin zaruriliyini vurgulamigdir.[13] Bu
yolla hokumoatlor miuassisalorde daha c¢ox insan
iscilorin amoyindon istifads edilmesi tgiin stimul
yarada bilorlor. Lakin bunu da nazorde saxlamaq
lazimdir ki, agar har hansi muassisadon mohz is¢ilari
ixtisar etmo vo avtomatlagma saviyyoesina goro vergi
alinsa, bu zaman muossisalor arasinda oasasli forq
qoyulacagindan amok bazarinda haqsiz raqabata yol

acila bilor.

[8] Farhad Mehdiyev vo Emin Quliyev. “Hiiquq Nozariyyasi”, Baki, “Ganclik” nagriyyat, 432 s. Soh. 205-207 (2017).
[9]Filipe M. Alexandre, The Legal Status of Artificially Intelligent Robots, sah. 16-18 (2017).

[10]Oberson, yuxarida istinad 7, sah. 129.

[11]Vikram Chand, Svetislav Kosti¢, Ariene Reis, Taxing Artificial Intelligence and Robots: Critical Assesment of Potential Policy Solutions and Recommendation

for Alternative Approaches-Sovereign Measure: Education Taxes/Global Measure: Global Education Tax or Planetary Tax, World Tax Journal, sah. 731 (2020).

[12]Yens orada, sah. 732.

[13]The robot that takes your job should pay taxes, says Bill Gates (2017), https://qz.com/911968/bill-gates-the-robot-that-takes-your-job-should-pay-taxes (son

baxig 15 may 2023-cii il)
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osason, ‘fiziki goxs hiiquq minasibatlorinds 6z

dind istirak ed i fordidir.  Bitd
Digar torafdon iso miisssisolorde hanst saviyyada adindan —lgtirak —edon - Insan . T .l,ltun
el divini bu soboblo ixtisar] votondaglar, Azarbaycan Respublikasinin osrazisindo
matlagm iyini ixtisarlarin
& ?nuj ajl“a gen yl V; oS va * Si ?ni daimi yasayan vo ya mivaqqati qalan acnabiler vo
say tioyyon olunub ona uygun verginin ) ot .
tandasligi ol lor fizik lordir’.[16
hesablanmas: vergi orqanlari tGi¢tin inzibati xarclorin v "an. a.1§ 51 0Tmayan goRsier Ve ,1 §a?(s a.r i1}
olduaca artmasing ssbob olmaula hikumotlor ficin Stni intellekt na qodar tokmillagib insana moaxsus
1 ol 4 5 qabiliyyatlor alds etsa da, tam onunla eynilagdirmayin
samoarasiz olacaq. N N . o
bul olmad d k. Sabab

Qeyd olunan tokliflors oxgar baxiglar artiq muxtalif Tnaq N _ ° .rna st u§unur1.1 _ a“a 159. sun}
siyasi agendalara sahnmisdr. Belo ki, Kanadada intellektin insana moaxsus bazi bioloji vo psixoloji
M 3 . . tl . ld d b.l . . . k.. .
“Green Party” lideri ixtisar olunan iscilorin 6dadiyi xustslyystar a' a“ 6,: .a 1ma'sm1n IR
lir vergisine borabor mablogin miiassisolordon olmasidir. Belo ki, siini intellekt insana mansub olan
& . . . , :
catulmasinn vacib olduguny bildirmisdir [ 14] ruh, stiur, sarbast irads, hiss vo emosiyalara sahib
5 . olmadigindan onlar eynilogdirilmomalidir. Bunlar

o L . . . insan1 digor canlilardan farqlondiran ve onu xakterizo
2.2. Siini intellektin hiiququn miistaqil subyekti . . ) )
. edon osas amillordir vo bunlara sahib olmayan bir
sayilaraq vergiya calb olunmasi i . i )
. . ) ) moafhuma insana moaxsus hiiquq ve vezifslori vermak
Siini intellekt artuq hiiqugla nizamlanmali olan bir § P o i
o o ) B ) he¢ do aglabatan deyil. Stni intellektin gtiura sahib
¢ox miinasibatin torafi kimi ¢ixis edir va stibhasiz, bu . . o
o i o ) olmast masalosi isa miiayyan qodar miibahisalidir. O,
miinasibatlorin dairesi zaman keg¢dikco daha da . i .
) . ) miioyyan alqoritmlor va verilonlor asasinda sorbast
genislonacok. Buna géro do bir qrup aragdirmagilar, . . ) o
o ] - ] faaliyyat gostarsa do vo ya Turing testini[17] kegsa da,
hamginin togkilatlar onun miistaqil subyekt olaraq . . . . i )
) o L . holo insanin sahib oldugu stur soviyyssine
qobul edilmasinin  vo onlarin  6ziinden  vergi ) . i . ]
i ) o } catmadigint hesab edirik. Soudiyys Orobistan1 2017-ci

alinmasinin hiiquqi cohatdon  miinasib olacagini

iddia edirlar.

Robotlara miistaqil hiiquqi status vermok ti¢tin asas

ildo Sofiya robotunu veatondast elan etmisdi. Bu
addimi atmaqda maqsad diqqet moarkazindas olmaq va

o ) i ) Soudiyys Orobistanint yeniliklora agiq olan dévlat
arqumentlordan biri onlarin getdikca artan miistaqil o . i i
L . kimi gostormoaklo slagalondirilo bilor. [18] Lakin bu
faaliyyatidir. Robotlar proqramlagdirildiqda insan L o ) T )
A ) ... addimin 6zi bilavasits 6lkenin qanunvericiliyina zidd
miidaxilasi olmadan verilonlar asasinda atraf mithiti = ; o )
3 B ) idi. Orobistan qanunvericiliyinds vatandagligi aldo
qavramaga, miayyon qorarlar gabul etmoaya, tocriibo . o .
i i o etmayin yollart anadan olma, evlilik vo naturalizasiya
osasinda Oyronmoyo vo tokmillosmays qadirdirlor. . o :
B 0 ) L olaraq tosbit olunmugdur ve naturalizasiya yolu ilo
Buna gors do siini intellektin da fiziki oxso mansub L .
. ) ) ) o e votondagliq oldo etmok diglin miayyon olunmug
hiiquq va vezifalorin verilmasinin miimkinlayt il

bagls fikirlor var. Elmi adabiyyatda fiziki soxs dedikds

hiiquq ve vazifolor dagtyan insan noazords tutulur.

sortlordan heg birins amal olunmamigdir. Bu sartlara
ds qanunla gostorilmis yasa ¢atmagq, arab dilinda salis

[15] Dévotlorin qanunvericiliyinds do yalniz danigmagq, 6lka arazisinde 10 il qalmaq, qanuni qazanc
i hib ol , olkani | | etmok,
insanlar fiziki soxs kateqoriyasina aid edilir. Masalon, yerino saih 0Tmaq, oTonin qanuniaring amas ctms

Azarbaycan Respublikasinin Miilki Macallasing

[14]Green Party pledges to fund Al research, and protect workers from jobs lost due to automation (2019), https://www.greenparty.ca/en/media-release/2019-09-29/green-
party-pledges-fund-ai-research-and-protect-workers-jobs-lost-due (son baxig 15 may 2023-cii il).

[15] Elvia Arcelia Quintana Adriano, The Natural Person, Legal Entity or Juridical Person and Juridical Personality, 4 Penn State Journal of Law & International Affairs
365, soh. 366 (2015).

[16] Azarbaycan Respublikasinin Miilki Macallasi, mad. 24 (1999).

[17] Otrafli malumat {igiin: https://amp.theguardian.com/technology/2014/jun/09/what-is-the-alan-turing-test (son baxis 16 may 2023-cii il).

[18]Zara Stone, Everything You Need To Know About Sophia, The World's First Robot Citizen
(2017),https://www.forbes.com/sites/zarastone/2017/11/07/everything-you-need-to-know-about-sophia-the-worlds-first-robot-citizen/ (son baxig 16 may 2023-

ciiil).
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soxsin hayat1 boyu cinayat térotmomasi daxildir.[19]
Belo qanuni gortlora uygun olmayan robotu dévlatin
vatandast elan etmoak hiiquqi dovlatin prinsiplori ilo
ziddiyyat togkil edir.

Buna goro do onlara hiiqugi soxs statusu vermayin
aglabatan oldugunu deyanlor do var. Bu fikri tahlil
etmok ti¢iin ilk 6ncs hiiquqi sexsin anlayisina nazor
Muiilki

Mocallasinda bu ctir gqeyd olunur: ‘Hiiqugi soxs

salaq. Azarbaycan Respublikasinin

qanunla  mioayyonlogdirilon  qaydada  dovlet
geydiyyatindan kegmis, xtisusi yaradilmig elo bir
qurumdur ki, milkiyyatinds ayrica amlaks vardir, 6z
ohdaliklori tigtin bu amlakla cavabdehdir, 6z adindan
omlak vo soxsi qgeyri-omlak hiiquqlar1 alds etmoak va
hoyata kecirmok, vozifalor dagimaq, mohkemads
iddia¢1 vo ya cavabdeh olmaq hiiququna malikdir’.
[20] Bu miiddoada gostorilmis xtisusiyyatlorin siini
intellekt tctin do aid edilmasi tgtin korporativ
hiiquqa benzar yeni hiiquq sahasinin yaradilmasi
zoruridir ki, yaranacaq miinasibatlori nizama salsin.
doyisiklik

edilmalidir ki, stini intellekt torafindon baglanmug

Homginin miiqavile hiiququna da
miiqavilalor tonzimlonsin. M6vcud hiiquq sistemina

bu qadar dayisiklik etmak heg da alverisli olmaz.[21]

3. Beynalxalq tacriibs

Stini intellekt vo robototexnika {izorine vergi
qoyulmast tokco hipotetik masalo deyildir, eyni
zamanda bu giiniin realligidir. Oton illords bu masala
ilo baglt beynalxalq, regional vo yerli soviyyado
miixtolif tokliflor verilmisdir. Xisusilo Iqtisadi
Omokdagliq vo Inkisaf Toskilatnin (I9IT) wve
Birlosmis Millatlor Togkilatunin bu sahads iglori
diqqgetalayiqdir.

Belo ki, I9IT 2020-ci il yanvar ayinda taqdim etdiyi

rogomsal  iqtisadiyyaun vergiyo calb  olunmast
haqqinda hesabatinda robotlarin vergiya calb edilmasi
toklifini vermis vo bu sahado vahid yanagmanin
totbiqinin zoruriliyini vurgulamigdir.[22]Habelo bu
cohati do qeyd etmok yerino dagordi ki, boyik
giclorin  bu masaloyo yanagmasinda mioayyen
fargliliklor 6ztinti gostorir vo bu da ortaq moaxracs
golorak vahid siyasot totbiq edilmasini yubadir. Avi-
Yonah torofindon qeyd edildiyi kimi ‘ABS nohang
rogomsal kampaniyalarin  vergiyo colb olunmasi
cohdlarina gati gokilda qargidir va I91T-ds bu sahads
iraliloyiso manegilik toradir, oxgar gokildo Cin do
BMT saviyyasinda har hanst bir addimin atilmasina
qarst ¢ixir. Digar torafdan iso Avropa Ittifaqi ve
Hindistan vahid vergi siyasotinin totbiq olunmasina
¢alisir’.[23] Maragli magam iss odur ki, 2030-cu ils
kimi stni intellekt vo robototexnikadan gézlonilon
golira géro Cin  26%-lo, Simali Amerika iso 14%-Io
uygun olaraq birinci vo ikinci yerlari béligiir.[24] Bu
isoa onlarin istiraki olmadan aulan hor hanst bir

addimin effektivliyini sual altunda qoyur.

3.1. Avropa ittifaql

21-ci osrin ikinci onilliyinde robototexnika va stini
intellektin sanaye vo xidmot sahasinda istifadasinds
kaskin artim misahides edilmigdir. 2014-cti ilds robot
satisginda rekord artum (29 %) qeyds alinmigdir.
Avropada ortalama robot sixlig1 10000 is¢iys nisbatdos
85 olmugdur ki, bu da homin il diinya tizrs an ytiksok
gostaricidir[25]. Robototexnika vo stini intellektdon
istifadeda sicrayist nazera alaraq, Avropa Ittifaginin
Hiiquqi masalalar tizra komitasi bu sahani hiiquqi ve
etik cohatdan tonzimlomak ti¢iin harakats kegmigdir.

[19]A. Atabekov, Oleg A. Yastrebov, Legal Status of Artificial Intelligence across Countries: Legislation on the Move, 21 European Research Studies Journal 773, soh. 776-

777 (2018).
[20]Yuxarida istinad 16, mad. 43.
[21]Chand, Kosti¢and, Reis, yuxarida istinad 11, sah. 736.

[22] Taxation of robots (the Governance Brief No.44) (2014), https://www.adb.org/sites/default/files/publication/785276/governance-brief-044-taxation-

robots.pdf (son baxig 18 may 2023-cii il).
[23]Oberson, yuxarida istinad 7, sah. 64.

[24]PwC’s  Global  Artificial ~ Intelligence  Study:  Exploiting

AT Revolution  (2016),  https://www.pwc.com/gx/en/issues/data-and-

analytics/publications/artificial-intelligence-study.html (son baxig 18 may 2023-cii il).

[25]World robotics report 2015 by

International

Federation of Robotics (2015), atrafli molumat

tgtin:hteps://www.diag.uniromal.it/~deluca/rob1_en/2015_WorldRobotics_ExecSummary.pdf (son baxig 18 may 2023-cii il).
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Digor torofdan iso miiassisalordo hansi saviyyado
avtomatlagma getdiyini vo bu sobabls ixtisarlarin
saymin mioyyon olunub ona uygun verginin
hesablanmasi vergi orqanlart ti¢iin inzibati xarclorin
olduqgca artmasina sabab olmagla hékumotlor tigiin
somorasiz olacaq.

Qeyd olunan toklifloro oxgar baxiglar artiq miixtalif
siyasi agendalara salinmugdir. Belo ki, Kanadada
“Green Party” lideri ixtisar olunan iscilorin 6dadiyi
golir vergisino barabar moblagin miiassisalordon

tutulmasinin vacib oldugunu bildirmisdir .[14]

2.2.8iini intellektin hiiququn miistaqil subyekti
sayilaraq vergiys calb olunmasi

Stini intellekt artiq htiqugla nizamlanmali olan bir
¢ox miinasibatin torafi kimi ¢ix1s edir va stibhasiz, bu
miinasibatlorin dairssi zaman keg¢dikco daha da
genislonacok. Buna gora do bir qrup aragdirmagilar,
hamginin togkilatlar onun miistaqil subyekt olaraq
edilmasinin  va

gabul

onlarin  6ztinden  vergi
alinmasinin hiiquqi cohatden
iddia edirlor.

Robotlara miistoqil hiiquqi status vermok ti¢tin asas

minasib olacagini

arqumentlordan biri onlarin getdikca artan miistaqil
faaliyyatidir. Robotlar proqramlagdirildiqda insan
miidaxilasi olmadan verilonlor asasinda atraf mihiti
qavramaga, miiayyan qorarlar gebul etmaya, tacriibo
asasinda Oyronmoays vo tokmillogmoays qadirdirlor.
Buna gors do stini intellektin do fiziki soxsa mansub
hiiquq ve vazifalorin verilmasinin mamkiinlayt ils
bagli fikirlor var. Elmi adobiyyatda fiziki soxs dedikda
hiiquq va vazifalar dagtyan insan nazards tutulur.[15]
Dévlstlorin - qanunvericiliyindo do  yalniz insanlar
Masalon,

fiziki goxs kateqoriyasina aid edilir.

Azarbaycan Respublikasinin Miilki Macallasing

[26]Nathalie Nevejans. “European Civil Law Rules on Robotics”, sah. 5 (2016).

Bu moagsadls is¢i qrup yaradilmig va asas vazifasi do
Avropa miulki hiiquq normalarinin (lege ferenda)
soziigedon sahada tatbiq edilmasinin mimkinlaytini
aragdirmaq olmugdur. Bu ig¢i qrup 2016-c1 ilde
robototexnika sahasindo milki hiiquq qaydalarina
dair bir sira tovsiyalori oks etdiron hesabat layihasi
etmigdir.[26]  Bu
robototexnika va siini intellektdon istifade zomininda

toqdim hesabat  layihasi
yaranan etik, masuliyyat va vergi kimi masalalori shats
edirdi. Nohayot, 2017-ci ildo Avropa Parlamenti bu
sahani nizamlamaq ti¢lin qanun gobul etmigdir. Lakin
ganun goabul edilon zaman orjinal matnas sas ¢oxlugu
ilo doyisiklik edilmis vo vergi ilo bagli olan hisso
Ilkin

modelinin islonib hazirlanmasi, hazirki vergi vo sosial

¢ixartmigdir. variantda  yeni  mosgulluq
sistemin davamliliginin miizakirs edilmasi vo qeyri-
sortsiz asas golirin tatbiq edilmasi kimi togobbiislor
irali siirtlsa da, sonradan bu tagobbiislor robotlagma
naticasinda 6z iglarini itiron iscilarin 6z bacariglarint
basqa saholords tokmillogdirmok {ti¢tin  davamli
talimlara calb olunmasi va onlara yeni is yeri tapmaga
komoaklik edilmasi kimi takliflorlo avez olunmusgdur.
[27] Umumi olaraq iss robototexnika va siini
intellekts iqtisadi artum vo moggulluq tigin potensial
tohlitko kimi deyil, is¢i qiivvasini ol amoayi talob edon

talob

yonlondiron bir fenomen kimi baxilmigdir[28]. Bels

pesolordon  yaradiciliq edon  sonatlors

bir yanagmaya dstiinlik verildiyina géro iso
avtomatlagdirma naticasinda 6z igini itiron goxslarin
stini intellekt vo robotlar tizarine qoyulan vergi yolu

ilo kompensasiya edilmasi taklifi gabul edilmamigdir.

3.2. Isvegro
2017-ci ildo Cenevro Boyiik Surasinda magazalarda
istifado edilon avtomatlagdirilmis kassalar tizorine
vergi toklif edan qanun

qoyulmasini layihasi

miizakiroyas ¢ixarilmigdir.

[27]Amendment 7 in EU: Resolution of 16 February 2017 with recommendations to the Commission on Civil Law Rules on Robotics (2017),
https://www.europarl.europa.eu/doceo/document/A-8-2017-0005-AM-004-008_EN.pdf (son baxig 19 may 2023-cii il).

[28]EU: Resolution of 16 February 2017 with recommendations to the Commission on Civil Law Rules on Robotics (2015/2103(INL)),
https://www.europatl.europa.eu/doceo/document/TA-8-2017-0051_EN.html (son baxig 19 may 2023-cii il).
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19 maddadon ibarat olan bu layihonin moqsadi
sahibkarlarin avtomatlagdirilmis kassalardan istifada
etmoyinin qargisini almaq vo bununla da perakends
satig sektorunda moggullugu qorumaq idi. Lakin
qanun layihasi goebul edilmomisdir. Qanun layihasi
avtomatlagdirilmig  kassani  migtorilorin - magaza
iscilorinin miidaxilosi olmadan aldiglar1 malin vo ya
gostorilon xidmoatin doyerinin  6denilmasi tiglin
istifada eds bilacayi istonilon cihaz kimi tosvir edirdi.
[29]Gériindityii

avtomatlagdirilmig kassalardan istifads agiq suratds

kimi,bu nimunads

insan  omoyinin  stini  intellekt/robotla  avaz
edilmasidir. Qanun layihasinin catigmayan cahati o
idi ki, oxsar texnologiyadan (bilet maginlart (TMV),
bankomatlar, elektron bank sistemi va s.) muxtslif
sahalords istifade olunmasina baxmayaraq, verginin

totbiqi  yalniz  porakends sats  sektoru ilo

mohdudlasirdi.[30] Bu da

oldugunu géstarirdi, belo ki, agor avtomatlagdirilmig

qanunun  birtorafli

kassalara vergi totbiq olunacagsa da, bu, siini
intellektdon vo robototexnikadan istifade edilon
biitiin sahalari shato edon hartorofli bir siyasatin
torkib hissasi olmalidir. Mahz elo bu cohat do
qanunun opponentlorinin asas arqumentlorindan
biri idi. Qanun layihosinin muizakirasi zamani irali
surtilon digor bir fikir iso totbiq edilocok verginin
dolay1 yolla istehlak¢inin biidcasing tosir edacayi idi,
belo ki, kassalara totbiq edilocok vergi sahibkar
torofindon muxtalif istehlak mohsullarinin  saug
qiymotina Otiiriilocok va totbiq edilocok verginin
yukiinii oslinds istehlaker ¢okocok.[31] Bu iso
parakends satig sektorunu daha boyiik tozyiq altina
qoyaraq onlayn alig-verisin genis yayilmasi ilo
noaticalonacak. Belo olan halda, heg bir ig¢i qiivvasinin
do qorunmasindan s6z geds bilmaz. Professor Xavier

Oberson da qanun layihasinin effektivliyine 6z

29
0]Yens orada.
1]Yens orada.
Yeno orada.
3

3
3
32
3
34

[
[
[
[
[
[

inamsizligint bildirmig ve har hanst yerli soviyyado
addimdan sahada
galmoyin daha vacib oldugunu qeyd etmisdir.[32]

avval bu konsensusa

qlobal

3.3. ABS

Insan amoyinin siini intellekt ilo get-geda avaz edildiyi
bir digar saha siirictlitkdir. Son illorde Watmo vo
Uber

avtomobillori (self-driving car, autonomous car)

kimi taninmig kompaniyalar = 6ziiyeriyon
ictimaiyyoto toqdim etmigdir. Baxmayaraq ki, bu
avtomobillor tam olaraq tokmillogmomisdir vo genis
istifads edilmir, 2018-ci ildo San-Fransiskoda hoar bir
oziiyeriyon avtomobil ti¢iin vergi totbiq edilmasini
nazards tutan qanunvericilik aktt (AB 1184) gobul
edilmisdir. Qanunvericilik aktinin matnins gora, San-
Fransisko oyalotinda istar naqliyyat sobokasi sirkati,
istorsa do har hansi digar soxs tagkil edilmis 6ziiyeriyon
avtomobil safari tizorina gedis haqqinin 3.5%-i qador
vergi qoyulur.[33] Burada da yena asas mogsad bu
sahadoki is¢i qiivvesinin maraqglarini qorumaq ve
avtomatlagdirma naticasinda itirilmis biiddcs golirlorini

kompensasiyaya etmok olmusdur.

4. Manfi taraflar va gatigsmazliqlar
4.1. Toriflo bagl: ¢atinliklar

Stni intellekt vo robototexnika {izorino vergi
qoyuldugu toqdirds qargimiza ¢ixan problemlordon
an birincisi verginin hanst név texnologiyalara totbiq
edilacayi, bagqa sozlo desak, siini intellekt vo robot ads
alunda noyi noezorde tutdugumuzdur. Hargond ki,

Toskilat,
Parlamenti Hiiquq islor komissiyasi, Abbott va

Beynoalxalq  Standartlagdirma Avropa
Bogenschneider kimi taninmig alimlor 6z tokliflorini
irali stirmtigdiir, bu sahada yekdilliklo qobul edilmis
bir torif yoxdur.[34] Umumi olaraq iss bu anlayislara
iki torofdon yanagila, hom dar, ham ds genis monada

bir tarif verils bilar.

CH: Projet de loi 12064-A, Art. 7 (2017), atrafli malumat tigtin:https://ge.ch/grandconseil/data/texte/PL12064A.pdf. (son baxig 19 may 2023-cii il).

Otrafli malumat {igtin:https://openstates.org/ca/bills/20172018/AB1184/(son baxig 20 may 2023-cii il).
Yigit Yildiz, Robot Vergisi: Yeni Nesil Bir Maliye Politikast Araci, 177 Maliye Dergisi 299, soh. 314 (2019).
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Dar moanada yalniz fiziki cohatden méveud olan bir
mexanizm nazards tutulur, genis monada iss buraya
toxunula bilon obyektlorlo yanagt botlar, miixtolif

program tominatlart va alqoritmlor do daxildir.[35]

4.2.Qeyri-miiayyanlik

Dérdiincti sanaye inqilabr hals tam baga ¢atmayib,
indidon tam olaraq hansi dayisikliklora yol agacagini
toxmin etmok iso ¢ox ¢atindir. Belo ki, 6ton asrlaro
noazar salsaq gororik ki, hor bir sonaye ingilab:
comiyyati kokli sokildo dayison yeni texnologiyalar
toqdim edib. Eyni zamanda goro bilorik ki, bu
ingilablar iqtisadi inkisaf {¢tin no doracads
ohamiyyatli olub, insanlar iso belo yeniliklordon
faydalanmagqla yanasi, bag veron doyisikliklors hor
dafa uygunlaga biliblar.[36] Belaliklo, stini intellekt vo
biidca

golirlorinin kaskin azalmasinami, yoxsa amak bazarini

robototexnikanin  kitlovi  igsizliyami,

yenidon  formalagdiraraq  yeni is  yerlorinin
agilmasinami yol agacagint svvalcadon miiayyon eda
bilmarik. Bagqa bir masals iso robotlarin Dérdincii
sonaye ingilabinin miimkiin neqativ naticalorini
aradan qaldirmaq moaqsadi il totbiq edilacak vergilor
tetin he¢ do diizgiin hadof kimi segilmomasi
ehtimalidir. Yoni avtomatlagdirilmaya insan amayinin
robotlarla  ovozlonmoasi  kimi  deyil, kapitalla
avazlonmasi kimi baxa bilarik.[37] Naticads robotlar
binalar, qurgular, maginlar kimi istehsal toyinatlt asas
kapital hesab edilor. Bu halda iso butiinliklo vergi
sokilda

kecirmoak vo agirligt manfaat vergisine vermok daha

sistemini  yenidon  konseptual gozdan
moagqsadauygun olar.[38] Tobii, bu fikirlorlo raz
olmayan, robotlarin digor istehsal toyinatli asas
kapitaldan farglondiyini diigiinen muslliflor do var.
[39] Belo fikir ayriliglarinin asas sabobi iso yuxarida

qeyd edildiyi kimi D6rdiincii sanaye ingilabinin

[35]Orly Mazur, Taxing the Robots, 46 Pepperdine Law Review 1, soh. 20-21 (2018).
[36]Chand, Kosti¢and, Reis, yuxarida istinad 11, soh. 715-717.
[3

miimkiin  naticalorinin  ¢oxlugu  ve

qeyri-

miioyyonliyidir.

4.3. Siini intellektin vergiys calb olunmasi vs
texnoloji inkisaf

Bu giin ictimaiyyatds belo bir fikir dominantliq edir
ki, stini intellekt vo robotlardan istifadays géra tatbiq
edilocok vergi texnoloji inkisafin yubadilmasina sabab
olacaq. Bu fikrin dayaq noqtesi iso odur ki, vergi
totbigindon sonra robotlardan vo ya diger nov
texnologiyalardan istifado naticesindo aldo edilon

kaskin sakilds

azalacaq. Beloliklo do, stini intellekt vo ya robot

monfaat oavvalki dovra nisbatda
istifado edorok oaldo edilon golirlo insan omayi
naticasinda alds edilon golir arasinda vergi totbiq
edilmasindan sonra forq az olacag, bura robotlarin
satin alinmast tctin do ¢akilan xarclori slave etsok,
sahibkarlarin ~ insan  amoayinin  robotlarla  avez
edilmasinds daha az istokli olacagini diigtine bilarik.
Bu texnologiyalara tolobatin azalmast iso paralel olaraq
demoakdir.[40] Belo bir

mithitds iso davamli texnoloji yeniliklor gézlomayin

investisiyalarin  azalmasi
he¢ do real olmadigr dusiinilir. Ancaq bu faku da
gozard1 eds bilmarik ki, aqli miilkiyyotdan slda edilon
golir da vergiya calb olunur. Yoni bu o demak deyil ki,

verginin  totbiqi  yaradiciliq  faaliyyatina,  yeni
ixtiralarin  edilmasins, todqgiqatlarin  aparilmasa
manegilik t6radir. Vergi sistemi miioyyon nov

faaliyyatlori, masalon tadqiqat va inkisaf1 togviq etmok
t¢iin formalagdirilmis ola biler, ancaq bu 6ziinds o
monani ehtiva etmir ki, bazi faaliyyatlar sirf innovativ

olduguna gora vergiya calb edils bilmazlar.[41]

7]Why taxing robots is not a good idea (2017), https://www.economist.com/finance-and-economics/2017/02/25/why-taxing-robots-is-not-a-good-idea(son baxig 20 may

2023-ci il).
[38]Mazur, yuxarida istinad 35, soh. 21.
[39]Oberson, yuxarida istinad 7, sah. 27.
[

[41]Oberson, yuxarida istinad 7, sah. 29.
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40]Ahmed Sami, Cryptocurrency&Robots: How to Tax and Pay Tax on Them, 69 South Carolina Law Review 697, sah. 731 (2017).
]
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Notica.

Bu moqalads vergi totbiqi ilo baglt irali siiriilon asas tokliflori vo bu prosesds tosadiif edilo bilacok ¢atinliklari
mimkiin olduqca ahate etmays ¢aligdiq. Gortindiiyii kimi, stini intellekt vo robototexnika tizorina vergi totbiqgi gox
miirakkeb ve miibahisali bir masalodir. Umumi olaraq iso bizim mo&vqeyimiz odur ki, bu sahads yekun qorar
vermak ¢ox tezdir. Yoni buttnlikle vergi vo hiiquq sistemininds kokli doyisikliklor etmoak tigiin kifayat qador asas
yoxdur. Eyni zamanda qanunverici nazors almalidir ki, hiiquqyaratmatnin asas moqsadi hiiququn sosial
doyarliliyini tomin edilmasi, zaman etibarilo uzun miiddot faaliyyot gostors bilon, effektiv vo stabil normanin
yaradilmasidir. Diqqgat edilmali olan digar bir magam iss totbiq edacoyimiz hiiquq normasinin somoraliliyidir.
Hiiquq nazariyyasindon da bildiyimiz kimi, hiiquq normasinin samoraliliyi ...obyektiv ictimai talobatt diizgiin oks
etdirmasindan, sosial taraqqiys kémoak etmasindan, ictimai miinasibatlora tosir gostarmasi daracasindon asilidir’.
[42] Yoni tatbiq edilocak normanin samarsliliyi tictin obyektiv ictimai talobatt miisyyan etmok do Dérdiincii sanaye
ingilabin1 ahato edon qeyri-miyyonliklor fonunda olduqca ¢atindir. Ancaq tobii ki, bu fikir 6ztinds séziigedon
sahani istonilon qanuni miidaxilodon kenarda saxlamaq monasini ehtiva etmir. Mahz buna géra an magsadauygun
addim ilk marhalods miiveqqpti tonzimetmo vasitalorindon istifads etmoakdir vo bu halda da totbiq edilocok vergi vo

gizogtlor minimum olmalidir. Beloliklo ds, bu sahads olan qeyri-miiayyonliklor aradan qalxana ve timumi bir

konsensus alds edilona gadar miivaqqati vergi rejiminin tatbiqgi daha samorali olards.

[42] M.F Malikova. “Huiquq Nozariyyasi”, Bak1, “Elm va tohsil nagriyyat1”, 448 s. Sah.66 (2019).
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