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Abstract

In modern times, protection of the right to life and right to health is becoming increasingly
important, as the state of public relations in the field of health and medical care, which serves to
protect them, is becoming more complex, commercialized, which makes this area a very serious
research object for legal scholars. Scientific and technical development in the fields of biology
and medicine, revolutionary achievements, new technologies, in particular, transplantology, hu-
man reproduction, genetic engineering, genomics, resuscitation, etc. led to the emergence of new
moral and legal problems in the field. This emergence has started few decades ago from deve-
lopment of bioethics and medical law new scientific directions on the basis of increase of human
rights protection reflected in different international legal instruments, which form the basis of in-
ternational law and international convention framework.
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Beginning in the 1960s, new sciences such as medical law and bioethics began to develop
in the world's leading countries. Over time, many scholars in other countries, including legal
experts, have come to realize that these new sciences are an essential part of the system of social
harmony, promotion and protection of human rights. The main purpose of medical law and bio-
ethics is to protect the rights to life and health, both of which are fundamental human rights.
These rights, which have existed since the birth of man, are protected by the 1948 Universal De-
claration of Human Rights and the constitutions of many countries [31]. Life and health are
given to each person once by nature, and are considered the highest blessing and values in all
societies. These are irreplaceable, lifelong blessings and values that cannot be restored when lost.

In modern times, the protection of these two rights is becoming increasingly important, as
the state of public relations in the field of health and medical care, which serves to protect them,
iIs becoming more complex, commercialized, which makes this area a very serious research
object not only for medico/biological scientists but also for legal scholars [1; 2; 22; 23]. Scien-
tific and technical development in the fields of biology and medicine, revolutionary achieve-
ments, new technologies, in particular, transplantology, human reproduction, genetic enginee-
ring, genomics, resuscitation, etc. led to the emergence of new moral and legal problems in the
field [15; 24].

Bioethics and medical law began to develop rapidly due to the need for a deeper and more
complete interpretation of them, a comprehensive assessment of their benefits and harms to hu-
manity, and the need to strike a balance between them. In 2010, at the opening of the 18th
World Congress of the World Medical Law Association (WAML) in Zagreb, Croatian President,
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Professor Ivo Josipovic, Dean of the Faculty of Law at the University of Zagreb, said: “The level
of development of medical law in the country is a key indicator of the level of development and
democracy of the state”. At the legislative level in civilized countries, there are no questions
about the legal rights of men and citizen, all of which are almost guaranteed. The science and
experience of these countries nowadays are mainly aimed at guaranteeing the protection of vio-
lated rights [17].

This is well admitted that today there is no democratic country, where the importance of
protection of human rights in all spheres of public life, particularly in health and medicine, me-
dico-biological sciences is not recognized. Rights in this area are closely related to questions of
bioethics and are based on well-known bioethical principles. The international community has
developed its own standpoint virtually for every basic principle. This standpoint is reflected in all
international legal instruments.

Humanity has always recognized the importance of scientific development for the benefit
of progress and prosperity, but the science itself has traditionally avoided appealing to the law
and been subject to self-regulation by the scientific community. However, is it possible to con-
trol researchers? Moreover, it is very hard to be correct and ethical in this field in terms of the
fact that the rules for research conduction come from a consensus in a given society. This, of
course, is possible if this society reaches a consensus and then the government converts the key
provisions into law. However, even in this case, the provisions will be general and further legal
norms should be adopted for application of these provisions. In view of these difficulties, ethical
norms remain in most cases as common provisions. It should be noted that the legal norms, in
particular from the criminal sphere, should be applied when the basic values of the society are
threatened. Thus, in many countries, reproductive human cloning is prohibited by law and these
countries consider this practice being contrary to human dignity and believe that such a ban is
not an ethical question.

Strict legal verification is necessary (which is essentially higher than ethics), since ethical
standards are simply "social" sanctions that do not guarantee compliance with the law. However,
recourse to the international or national legislation is not always the key to the problem. It is
difficult to present a set of legislative rules, which will be valuable for everyone, since values
and conceptions of life and death are so different in general bioethics.

The first large-scale discussion on bioethics was held in Nuremberg in 1946. The result
was the creation of the first international instrument on bioethics, the so-called Nuremberg Code
that regulated the conduct of scientific research and experiments on humans. The principles out-
lined in the Code were not legal requirements and were not binding; they were moral standards.
The Code stated the need to adhere to certain ethical criteria while conducting experiments on
humans. These criteria were the voluntary consent of the subject, his or her legal capacity as well
as requirements of informing the subject about the aims, methods and possible consequences of
the assumed experiment. A ban was superimposed on experiments with presupposed lethal out-
come for the subjects. An agreement on the condition that there is a possibility of ending the
experiment at the request of the examinee was made [3; 4; 11].

The provisions of the Code contained a list of basic, fundamental ethical principles for
medical research on humans. However, as important as the first in the human history, an inter-
national code of this kind the Nuremberg Code was, it did not have a material effect on the prac-
tice of conduction of medical experiments on humans in peacetime because the principles of the
Code were not of applicable character. These principles were also not binding and were not
directly relevant to the daily practice of medical research [3; 4; 11].

In 1975, Economic and Social Council of United Nations (UN) adopted Report of the
Secretary-General “Resolution on the Protection of the Human Personality and its Physical and
Intellectual Integrity in the Light of Advances in Biology, Medicine, and Biochemistry” [26].
The enumeration of similar documents - national and international - can make more than one
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volume. The Convention for the Protection of Human Rights and Dignity of the Human Being
with regard to the Application of Biology and Medicine (Convention on Human Rights and Bio-
medicine) was adopted by the Council of Europe in 1996 and has a fundamental value for the
social practice of regulation of scientific medical and biological activity [8].

In 1976 the World Medical Association (WMA) adopts the Declaration of Helsinki, based
on which the ethical guarantee of medical research becomes a prerequisite for conduction of the
research. Under the influence of growth of risk factors in biomedical practice in national health
care systems separate social structures — the so-called ethics committee or ethics commissions —
are formed. The task for these structures is to regulate biomedical research and medical practice
for the purpose of prevention of the effects that are adverse to human life and health [34].

The growing interdependence of scientific and social realis of modern biomedicine has
created a unique spiritual and practical situation, which in the 2nd half of the XX century has
demanded its theoretical development. The term "bioethics" reflects the concept that includes the
entire set of social and ethical problems of modern medicine, among which one of the top
problems of social protection of the human right to life.

It should be noted that some countries have legislation on bioethics at the national level —
the laws on bioethics in France (Bioethics Law), the UK (the Human Fertilization and
Embryology Act), Germany (the Embryo Protection Act), as well as at regional level — the
Convention on Human Rights and Biomedicine. At present, international principles for medical
ethics, including those set forth in the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (adopted in 1984 by the UN General Assembly) are
functioning [8; 9; 13; 14; 29].

Today we have a universal legal instrument on bioethics adopted by the UNESCO - the
Universal Declaration on the Human Genome and Human Rights. The Declaration does not fall
into the category of international conventions, nor in the list of recommendations proposed by
the constitution of the UNESCO. It is just a declaration of an international organization.
However, as opposed to the WHO guidelines, this declaration was adopted at UNESCO's
General Conference — incorporating all (186) of the UNESCO member states. At the same time,
this declaration has no formal legislative powers and is of a quasi-legislative nature [33].

The Universal Declaration on Human Genome and Human Rights at the moment is the
only international instrument containing ethical guidelines for new branches of science. As name
implies, the Declaration takes its place in a series of international legal instruments that protect
human rights such as the Universal Declaration of Human Rights (1948) whose legal and
legislative power is now internationally recognized [31; 33].

A serious problem is the actual mechanisms of the application of the Declaration. Article
24 of the Declaration points out that the International Bioethics Committee (IBC) should
contribute to the dissemination of the principles set out in this Declaration and to the further exa-
mination of issues raised by their applications and by the evolution of the technologies in
question. The Declaration assigns the IBC as a responsible organization for the application of
principles. Thus, a serious point in this regard is the implementation of a corresponding
mechanism [33].

There was no single legal act regulating the issues of bioethics until October 21, 2005,
when on the 33rd session of UNESCO’s General Conference the Universal Declaration on Bio-
ethics and Human Rights was adopted. The Declaration addresses ethical issues related to me-
dicine, life sciences and associated technologies as applied to human beings, taking into account
their social, legal and environmental dimensions (article 1). The Declaration clearly identifies the
main bioethical principles as classic ones — the principle of informed consent, the principle of
privacy and confidentiality, the principle of nondiscrimination and non-stigmatization (articles 6,
9 and 11); and new principles such as for example the principle of social responsibility (article
14). The Declaration does not merely proclaim the relevant principles, but focuses on their
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practical application and calls for “professionalism, honesty, integrity and transparency in
decision-making”, as well as the establishment of independent and pluralist ethics committees,
which would include representatives of various branches of science and technology [32].

In the field of biomedical research at the international level, there are also a number
documents of advisory nature that were developed and adopted by the Council of Europe, the
World Health Organization, the World Medical Association, the Joint United Nations Pro-
gramme on HIV/AIDS (UNAIDS) and other international organizations. These documents relate
both to the general issues of biomedical research involving humans, as well as more specific
issues, such as research on development of a HIV vaccine, appropriate clinical practice in drug
studies, protection of databases on health and human genome [30].

Monitoring the compliance with legal and ethical standards in biomedical research that
involves human subjects is also carried out by ethics committees that have in their competence:
ethical review of applications for named studies, monitoring of their conduct and settlement of
emergent disputes.

Thus, in the USA a special department within the Department of Health and Human
Services is responsible for biomedical research involving human subjects, and the Food and
Drug Administration (FDA) is responsible for studies of drugs. The Civil Rights Division in the
Department of Health and Human Services ensures confidentiality and protection of information.
Special rules of confidentiality in research involving human subjects have been also adopted by
the National Institutes of Health [12].

In Sweden, the Central Ethical Review Board and the Swedish Research Council are
created and operate at the national level. The powers of these organizations are established by
the Law Ne 2003:460 of the Ethical Review of Research Involving Humans. Provisions for the
protection of personal information contained in the Law on Personal Data Ne 1998:204, bio-
material banks are regulated by the Law on Biobanks in Medical Care Ne 2002:297, and genetic
studies are conducted in accordance with the law relating to the use of individual genetic techno-
logy in medical screening (1991). Control in the first of the last two areas is vested in the Na-
tional Board of Health and Welfare and the Swedish Research Council that has adopted Guide-
lines on Research Ethics for the Use of Biobanks; and the Ministry of Health and Social Affairs
and the named National Council are responsible for the genetic studies [6; 25; 28].

In Azerbaijan, fundamental changes in understanding the law took place in the 1990s after
the independence. As a result of changes in the Criminal Code of Azerbaijan the article on
sterilization was withdrawn and several new articles were added, including "illegal placement in
a psychiatric hospital” (article 126 (2)) and "disclosure of information constituting medical
confidentiality” (article 128 (1)). A list of main professional crimes is remained in the new
Criminal Code of Azerbaijan, which came into force in 2001. The article on "disclosure of the
information constituting a medical secret™ is absorbed by the more general wording of the article
"violation of privacy"”. In the section “"Crimes against Life and Health” two new articles are
introduced: "compulsion to withdrawal for transplantation of body organs or tissues of a person”
and "infection with HIV of a person™ [10].

In the Constitution of the Republic of Azerbaijan there is also a specific provision on the
right of health protection. This article states that:

(1) Everyone has the right for protection of his/her health and for medical care.

(2) The state takes all necessary measures for development of all forms of health services
based on various forms of property, guarantees sanitary-epidemiological safety, and creates
possibilities for various forms of medical insurance.

(3) Officials concealing facts and cases dangerous for life and health of people will bear
legal responsibility [7].

The mentioned principles are reflected in other articles of the Constitution as well: article
16 (Social development and state), article 27 (Right for life), article 39 (Right to live in healthy
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environment), article 37 (Right for rest), article 38 (Right for social protection), at alias. It should
be noted that some of the above mentioned ethical standards in addition to the Constitution have
already found their place in the contemporary national legislation. Prima facie the following
legislation acts are at the issue: "Law on the Protection of Public Health” (26 June 1997); "Law
on Blood Donorship and Blood Components™ (26 September 1996); "Law on Amendments to
some Legislative Acts of the Azerbaijan Republic in Connection with the Application of the Law
of the Azerbaijan Republic ‘On Transplantation of Organs and (or) Tissues’" (20 February
2001); "Law on Psychiatric Care"; "Law on Education (Special Education) of Persons with
Disabilities™ (05 June 2001); "Law on the State Care of Persons with Diabetes" (23 December
2003), at alias [5;7;16].

In the chapter 4, article 24 "Patients' rights” of the Law of Azerbaijan on Public Health
Protection is stated that "in case of violation of a patient’s rights, he can complain directly to the
manager or other official of the medical and preventive treatment institution, in which the me-
dical care is provided, to respective executive bodies, or to court” [5, 18-21].

Recognizing the importance of judicial protection of patients’ rights, special ways of
protection at the same time should not be overlooked. Unfortunately, to date, it must be noted
that specified in the legislation general and special ways of protection of patients' rights are not
adequately spread. This is largely due to the fact that officials of the health care institutions do
not pay enough attention to the development and testing of effective mechanisms for the reali-
zation of officials’ essential function — protection of patients' rights.

Attempts of the modern Azerbaijani law to replace moral regulation, dooms the legislation
to the loss of its functions — regulation, observance and protection of the interests of all members
of the society. For example, according to the article 36 of Russian Federation’ “On the
Fundamentals of Protection of the Public Health” Federal Law No323-FZ, "every woman has the
right to decide the question of motherhood"[27]. This example can be regarded as a manifesta-
tion of a fundamental discrepancy between laws and moral values; differences of law and mora-
lity. That is why in many countries of Europe and America, along with detailed legal regulations,
there are ethical codes for professional medical associations.

In this regard, it seems urgent to use the world experience in protecting patients' rights,
taking into account national specifics of Azerbaijan.

It should be noted that the main obstacle in implementation of the above-mentioned human
rights, is clearly insufficient knowledge, primarily by the medical staff, of the content of the pa-
tients’ rights. At the same time, the importance of this knowledge is understood by the medical
professionals in developed countries, where control of human rights in health care has become as
stringent as in other areas of human relations.

To conclude few important statements seem to us need to be underlined:

1. As a result of the rapid scientific/technological revolution and globalization in few re-
cent decades, new technologies, approaches, diagnostics and treatment methods have begun to
enter the fields of health, medicine and biology. This, in turn, has changed traditional ethical
norms and revolutionized the centuries-old relationships in the health sector making it one of the
fastest-growing fields of the economy, business and commerce, where there is a great need for
legal regulation of these new relationships.

2. Medical law and bioethics are closely related to international law and human rights as
modern scientific disciplines. The protection of human life and health is one of the most funda-
mental, ancient and fundamental human rights, which are the primary responsibilities of medical
law and bioethics. Since these human rights and bioethical principles enshrined in international
law are closely linked, the formation of medical law and bioethics in the legal science system of
Azerbaijan must begin with the platform of international law, human rights.

3. Establishment of bioethical norms by themselves cannot be considered sufficient any-
more. Clear legal mechanisms need to be developed to ensure real implementation of them.
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4. Medical law has become an integral part of modern jurisprudence system. Medical law
must have a place in the system of law sciences in democratic states. Azerbaijan should also
include medical law in the system of national law sciences, increase work on development of
health legislation, strengthening medical law and bioethics education for future lawyers and me-
dical professionals, as well as support medical law and advocacy in health system and court pro-
ceedings.
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Abstract

21% century can be surely called an era of digital and technological innovations. Informa-
tion technologies have deeply penetrated almost every sphere of our lives. Nowadays, informa-
tion is one of the most valuable assets the state, organizations or individuals can possess. Be-
cause of the importance of data in the hands of businesses, organizations and states, collection,
processing, use and retaining of personal data poses certain significant risks. To cope with
unauthorized collection of data and to provide a legal framework within which operations on
data may be carried out, many jurisdictions enacted comprehensive and detailed data protection
acts. Unlike those jurisdictions, the U.S. has no single data protection legislation, and a mix of
laws enacted on both federal and state levels serve to protect the personal data of U.S. citizens
and other subjects. Also, guarantees offered by these statutes differ from one state to another,
while the acts in themselves are sector-specific. Another chunk of data protection norms is based
on precedents and case law. This article seeks to track the development of notion of privacy in
the U.S., explore the interplay between state and federal statutes, evaluate the scope of
protection and offer analysis of case law and its importance in shaping the doctrine of personal
privacy.

Keywords: data protection, personal data, personal information, reasonable expectation
of privacy, right to privacy, privacy, information privacy, human rights, international law,
GDPR, 14™ Amendment, Safe Harbor,

1. Introduction

The right to privacy strengthened its position in the United States at the end of the 19th
century. Although the right to privacy in the United States was initially a British political legacy,
court decisions in England were more conservative and cautious than those of American judges.

One of the important features of this right in the Anglo-Saxon legal system is that it was
previously established by judicial precedents and legal doctrine. It should be noted that the right
to privacy was not among the subjective rights provided for in the American Bill of Rights.

The doctrinal approach, in particular, the famous article "The Right to Privacy" by Samuel
D. Warren and Louis D. Brandeis in the issue of Harvard Law Review dated December 15, 1890
played a crucial role in the formation and development of the right to privacy in the United
States in the modern sense, and correctly identified the direction of development of the legis-
lation of the United States in terms of privacy. Moreover, it was a major step forward in the
further development of this right in both the Anglo-Saxon legal system and the continental legal
system. Although the article points out that this right already exists in France and should be
recognized in the United States, it draws attention to differences in methodological approaches to
this right in countries with continental and common law systems.

There is no specific article in the US Constitution on the inviolability of private life.
However, the activity of the courts in this country has revealed the constitutional basis for the
protection of private rights in the broadest sense from the interference in certain confidential
areas of private life. It is based on the protection of individual liberties from state interference
and is enshrined in the Fourth, Fifteenth and Fourteenth Amendments to the US Constitution.
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2. Protection of Privacy at a Federal level

In general, there is a sectoral approach to data confidentiality in the United States. There is
no specific federal law that guarantees the confidentiality and protection of personal information.
Instead, legislation at the federal level primarily protects data in certain sectors. Unlike the Gene-
ral Regulations of the European Union, the United States is based on the existence of federal and
state laws, administrative regulations and sectoral rules for self-regulation. Security measures to
protect privacy depend on the specific area, and there are a number of legislative acts and court
precedents in this regard. These acts apply only to specific areas such as "health, education,
communications, protection of children's rights and financial services or data collection on the
Internet"[1] . Although at first glance, comparative lawyers have a negative attitude towards the
US system on the protection of privacy, the US system of personal data protection is more re-
liable and sophisticated than the European system.

There is no single comprehensive data protection act in the United States. In the United
States, data protection laws are inconsistent. They usually apply to government agencies, not pri-
vate ones. There are some laws that regulate individual institutions, but they are very specific,
that is, they apply only to a certain area or area of application. In addition to the laws, there are
some precedents that comment on constitutional protection, which are also close to defining the
right to protection of personal data.[2]

At the federal level, the most important laws are the Privacy Act of 1974 and the Freedom
of Information Act 2000. However, they only apply to federal agencies.

The Privacy Act of 1974 defines the procedure for the processing of personal data - the
procedures for the collection, storage, use and dissemination of personal data stored in the
databases of federal authorities. At the same time, citizens are given the opportunity to obtain
information about themselves stored in the databases of these agencies, and it is prohibited to
correct, add or disclose this information without the written consent of the person.

The Freedom of Information Act sets standards for government electronic resources for the
circulation of personal data. The Act allows anyone to gain access to records kept by federal
agencies, with a few exceptions. Two of the exceptions provide some degree of data protection.
First, access to personnel and medical records and open documents and similar documents that
may openly and unjustifiably infringe on personal information, and second, access to records or
information compiled for law enforcement purposes is not permitted.

Similar provisions are enshrined in the Privacy Act of 1974, although most of the data
protection principles set out in the OECD Guidelines and EU directives are met, and this Act
only applies to records kept by federal agencies. The Privacy Act (a) restricts the disclosure of
records without the consent of one person; (b) requires that most records be kept; (c) provide the
right of access and the right to make notes, and (d) allow agencies to (1) maintain records, "only
collect such information about the person concerned and necessary to achieve the purpose of the
agency” (2) "collect information from the entity as directly as possible”; (3) the person
requesting the information, (i) the authority to inform, encourage, (ii) the purpose and (iii) the
usual methods of using the information, and (4) the accuracy, relevance, and timeliness of the
“name of the official and official address" (5) "to the extent necessary to ensure fairness to a
person” and (6) to establish appropriate technical and administrative procedures to ensure the
security and confidentiality of records and to protect against threats to security or integrity;[3] .

The protection of personal data has always been the focus of the commercial and financial
sectors. Legislation in this area is constantly improving. The first and most important of these
laws is the Fair Credit Reporting Act of 1970. This Act extensively regulates the collection and
disclosure of information protected by credit institutions. Under the Act, credit institutions must
apply "reasonable procedures to ensure the highest possible accuracy” of the information held in
them, as well as provide a wide disclosure procedure for those who wish to challenge the
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completeness or accuracy of any information. Disclosure of any credit report to other individuals
or legal entities is prohibited.

In general, the Federal Trade Commission, an independent law enforcement agency in the
United States that has become a privacy agency, plays an important role in protecting personal
information. In addition, the main legal functions of the Federal Trade Commission derive from
Section 5 of the Federal Trade Commission Act (1914). The jurisdiction of the Federal Trade
Commission consists of identifying and prosecuting breaches of confidentiality by organizations
whose information practices are considered "fraudulent™ or "unfair[4] . In this sense, the Federal
Trade Commission is a broad consumer protection system used to prohibit dishonest or
misleading actions related to disclosure and protection procedures for the protection of personal
data.

In addition to its authority to crack down on fraudulent or unfair trade practices, Congress
authorizes the Federal Trade Commission to enforce a number of sectoral laws, including the
Children's Online Privacy Protection Act (1998), the Equal Credit Opportunity Act (1974), and
the Fair Credit Reporting Act (1970), Fair Debt Collection Practices Act (1977) and
Telemarketing and Consumer Fraud and Abuse Prevention Act (1994) should be mentioned.
Several other Acts give the Federal Trade Commission, a centralized grievance and consumer
protection institution, broad powers.

In addition to the legislation under the jurisdiction of the Federal Trade Commission, there
are a number of other important laws in the field of sectoral legislation at the federal level,
including the following in terms of protection of personal data:

 Financial Services Modernization Act (Gramm-Leach-Bliley Act (GLBA) (15 USC
§§6801-6827));

* Health Insurance Portability and Accountability Act (HIPAA) (42 US, § 1301 et seq.);

« Controlling the Assault of Non-Solicited Pornography and Marketing Act (CAN-SPAM
Act);

* Electronic Communications Privacy Act (US 18 § 2510);

* Computer Fraud and Abuse Act (18 US. §1030).

Now let's interpret these laws through the prism of personal data protection. First of all,
let's start with Financial Services Modernization Act (Gramm-Leach—Bliley Act (GLBA).

This Act protects the "non-public” personal data of consumers when used by financial
institutions. According to the Act, "Personal data” or "Non-public personal data” means personal
financial information provided by a consumer to a financial institution; information obtained as a
result of a transaction with a consumer or service provided to a consumer or information
obtained by another financial institution. In any case, sensitive personal information is protected.
Personal information open to the public is not protected.

According to the Act, during the processing of personal data, financial institutions may, if
necessary, transfer information to individual companies for the provision of financial services.
Necessary personal information may be provided to credit reporting authorities or financial
regulators on a legal basis.

According to the Act, a commercial organization does not have the right to transfer the
buyer's personal information to third parties if the transaction is carried out legally. Compulsory
measures related to the transfer of personal data are possible in case of violation of the Act. The
Federal Trade Commission is responsible for enforcing consumer protection legislation, but its
activities have been widely criticized.

Proponents of the Act argue that the policy of regulating personal data should include a
description of the terms of use of the service in a language that is clear and understandable to the
user, specify that user data is stored accurately, who stored it and for what purpose. Critics argue
that the effectiveness of personal data protection depends on the ability to evade the
requirements of the Act, and to increase it, it is necessary to develop methods to inform the user
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about the legal consequences, as well as a comprehensive understanding of how the data will be
used.[5]

The Health Insurance Portability and Accountability Act of 1996 defines personal data as
follows: "protected health information™ means health information that can be identified indi-
vidually, except as provided in paragraph 2 of this definition, i.e.: (i) electronic media trans-
mitted by; (ii) information stored in electronic media or (iii) transmitted or stored in any other
form or medium.

Regarding the processing of personal data, the Act states that the Safety Rules set mi-
nimum requirements for all health facilities and contractors that require administrative, physical
and technical security measures to protect the confidentiality, integrity and availability of data
from all information processors, as well as information on safety incidents. also requires.[6]

The Controlling the Assault of Non-Solicited Pornography and Marketing Act of 2003,
initiated by Senators Conrad Burns and Ron Wyden, regulates the collection and use of email ad-
dresses. The Act covers all e-mail communications, the main purpose of which is to advertise or
promote a commercial product or service, including all commercial communications defined as
e-mail promoting content on commercial sites.

The Act applies to any legal or natural person who sends and sends commercial messages
by e-mail. Critically, this Act gives commercial email recipients the right to require marketers
not to continue to send them emails.[7] The main purpose of the Act is to cover all commercial
communications designated as any e-mail message intended to trade or promote a commercial
product or service. This includes all emails that promote the product on commercial sites.

The Act does not exclude e-mails between businesses, as messages sent to former
customers announcing new products must also comply with the Act. It is important to note that
the CAN-SPAM Act does not create the right of individual action for consumers, on the
contrary, the main responsibility for the implementation of the Act lies with the Federal Trade
Commission. Many federal and state agencies, along with Internet service providers, have the
opportunity to apply the provisions of this Act.[8]

The Electronic Communications Privacy Act of 1986 prohibits the eavesdropping of the
personal data of other persons without the prior consent of one of the parties and without the
permission of the court. Prohibits the use or disclosure of any information obtained as a result of
illegal eavesdropping or electronic surveillance

The Computer Fraud and Abuse Act aims to prevent and punish hacking activities, which
it defines as "unauthorized access" to secure computers. In addition, the Act prohibits individuals
or legal entities from leaving the "permitted” area.

The Fair and Accurate Credit Transactions Act was adopted in 2003 as a key piece of le-
gislation designed to protect personal information related to remote services. This Act is spe-
cifically designed to protect consumers from theft and to ensure that consumer credit information
is accurate. The Act requires three major credit reporting agencies in the United States to provide
free credit reports to consumers once a year. To increase the security of information related to
plastic cards, the Act requires retailers that print payment card receipts to use PAN truncation
(personal account number truncation) so that transaction receipts do not include the full con-
sumer account number.[9] The Act also provides for a provision that allows consumers to place
fraud warnings on credit documents so that they can track certain types of purchases to protect
them from fraud.

We noted earlier that the protection of children's rights in the United States is a matter of
special concern and always relevant. The main normative legal act in this area is the 1998 Act on
the protection of children's privacy on the Internet.

This Act regulates the collection and use of information obtained from children under 13
years of age through Internet sites and mobile applications. Congress designated the Federal
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Trade Commission as the primary body responsible for enforcing the Act and authorized it to
interpret and enforce the Act.

In 2000, the Federal Trade Commission announced for the first time the rules for the
protection of children's online privacy in order to implement the Act. These Rules detail the rules
governing the collection and use of personal information about children and about them on the
Internet. This Federal Trade Commission Regulation restricts the collection and processing of
personal information about children by website operators or online services when using child-
centered web services. However, violations of children's rights are common on the Internet due
to the development of new technologies and advertising activities.

In particular, in 2013, the Federal Trade Commission amended the Act to expand the defi-
nition of "personal information™ and include permanent identifiers that identify users over time
and in various online services. All behavioral ads on Internet child center services now require
parental notice and consent. The Act requires websites that publish information and advertise-
ments about children to publish a privacy policy that specifies "what information the operator
will collect from children, how the operator uses such information, and how the operator dis-
closes this information."[10]

This applies to operators of websites or services intended for children, including manufac-
turers of mobile applications and "any operator that knows that it collects personal information
from a child.” The Act also requires website operators to obtain a more secure consent method if
they attempt to disclose a child's personal information to third parties or make it public.

One of the specific acts in the field of personal data protection is the Video Privacy Protec-
tion Act of 1988. The Act was passed "to prevent the illegal sale of rental recordings or video-
cassettes, video games. Congress passed the Act after the publication of the story of Robert
Bork's rental video during his candidacy for the Supreme Court. This creates a liability for any
"video cassette service provider" that is liable for loss of rental information of up to $ 2,500 out-
side of normal business practices.

This Act, also known as the Bork Act, defines "personal information” as "information that
identifies a person in order to request or receive a particular video material or service." The Act
allows the disclosure of such information to any person with the written consent of the con-
sumer. At the same time, the Act allows a consumer to disclose his name and address if he has
"the ability to make such a statement openly and clearly."

3. The role of judicial precedents in shaping the right to privacy

Finally, judicial practice and court decisions made at different times play an important role
in regulating legal relations in the field of personal data protection in the United States.

It should be noted that until the 1970s, the decisions of US courts did not provide the
necessary protection of privacy. In Whalen v. Roe (1977), the Supreme Court unanimously ruled
that the registration of a specific centralized database in New York State containing the names
and addresses of persons prescribing certain drugs does not violate the right to privacy. The
Supreme Court ruled that various types of protected privacy interests include "preventing the
disclosure of personal documents." The Supreme Court also noted that in various situations, the
interests of the state take precedence over the interests of the individual.[11]

Until the end of the twentieth century, information about the inviolability of privacy was
not provided with the necessary legal protection in US courts. Thus, in its ruling of Whalen v.
Roe, the Supreme Court acknowledged that New York State law, which requires doctors and
pharmacists to report all prescriptions for certain medications to the state and keep them in com-
prehensive databases, does not violate privacy rights, despite protests from some patients and
doctors.

Some experts have even described the US Supreme Court's decision as an invasion of
privacy. However, there were many supporters of this decision. The point is that the Supreme
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Court has put the interests of the state above the interests of the private life of the people in
monitoring the information on drug control. At the time, there was an opinion in US society that,
although some courts recognized the inviolability of personal information, courts should balance
their decisions and, in any case, make their decisions independently, taking into account the
public interest.[12]

In its judgment of 18 June 1981 in the case of the United States v. Westinghouse, the US
Ninth Circuit Court prepared a "balance test" to be used in deciding between competing interests.
When looking for such information, it is necessary to refer to some factors that need to be taken
into account. At the same time, the harm that can be done to a person with subsequent
statements; measures to protect information from any disclosure and issues of public interest in
disclosure were also clarified in the Decision.[13]

In Katz vs. US (1967), Supreme Court ruled that the Fourth Amendment to the U.S. Con-
stitution prohibits wiretapping without a formal warrant, although the Supreme Court ruled that
"confidentiality" reasonable expectation “criterion was applied.[14] The decision in Katz v. Uni-
ted States demonstrated significant changes in U.S. law, as the Supreme Court reconsidered its
position in its 1928 decision, Olmstead v. United States. However, the decision stated that the
4th and 5th amendments to the US Constitution were not related to wiretapping. It should be
noted that the "reasonable expectation of confidentiality” test is still used to determine the limits
of state control. For example, in January 2012, the Supreme Court overturned a conviction based
on data from a GPS tracking device installed in a drug dealer's vehicle.[15]

In Stanley v. Georgia (1969), the Supreme Court interpreted some specific provisions of
Amendments 1 and 14 to the country's Constitution as protection of privacy, especially privacy,
at home (mainly in this precedent, some confidential, secret, intimate items and information
should be kept at home). In Roe v. Wade (1973), the Supreme Court recognized that the 14th
Amendment allowed abortion. In Eisenstadt v. Baird case (1972), the right of single couples to
contraception was recognized based on the Griswold v. Connecticut precedent and the principle
of equality.

In Planned Parenthood of Southeastern Pennsylvania v. Casey (1992), the U.S. Supreme
Court, based on Roe v. Wade the precedent, acknowledged that several provisions of Pennsyl-
vania's Abortion Control Act were unconstitutional, as well as the doctor's duty to inform the
woman about the negative consequences of abortion, the woman's obligation to inform her
husband or parents before the abortion, and the obligation to postpone abortion for 24 hours.[16]

In its ruling, Doi v. Chao (2004), the Supreme Court interpreted the provisions of the
Privacy Act of 1974 in connection with the minimum amount of compensation for violations of
the right to privacy. The Supreme Court ruled that the provisions of this Act require a refund of $
1,000 without the obligation of the plaintiff to prove the amount of damages and non-pecuniary
damage, and if the plaintiff demands a large amount of compensation, the amount must be
proved.[17]

These judgments have a limited scope and do not have a significant impact on the private
sector, where there are many questions about privacy and confidentiality.

4. Conclusion

Under modern US law, the right to privacy is defined as the "right to be let alone.” This
concept encompasses a number of different rights that protect against personal interference in
state relations or activities, the right of everyone to make independent decisions about their life
choices. This right is not absolute. The right to privacy does not protect against certain socially
dangerous behaviors, such as illicit drug use.

Thus, the development of the right to privacy in the United States has evolved from the
recognition of doctrinal and judicial precedents to the formation and improvement of a system of
specific legal acts that comprehensively regulate the right to privacy in various fields of human
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activity. In the early stages of the formation of the doctrine of the right to privacy, the decisions
of the British courts, which American authors often saw more than the British, had a serious im-
pact on this process.

Continental law (primarily French law) also plays an important role in the formation of the
right to privacy in the United States. The doctrinal impact of American law on EU legal concepts
must also be assessed, as the United States already had a well-established judicial practice on the
subject when the European Convention for the Protection of Human Rights and Fundamental
Freedoms and the initial documents on the protection of personal data emerged.

But so far we can talk about serious differences in the concepts of the right to privacy in
US and EU law. Modern EU standards place higher demands on the protection of personal data
than American standards[18] .
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Abstract

The domestic effect of the norms of international law does not end with the inclusion of
these norms only in the constitution, the implementation of these norms, especially the applica-
tion of the relevant state in the administration of justice is important. Courts play an important
role in the implementation of international law. The application of international law by the
courts is an important element in the implementation of international law. The activity of courts
is important in determining the domestic effect of international law. In modern civilized coun-
tries, the tendency of the courts to the norms of international law has increased in the legal thin-
king. The Republic of Azerbaijan (AR) is also among these countries. There are many objective
reasons for this. Thus, the realization of this process in our Republic is natural as a state that
has supported many international agreements in the field of human rights and freedoms, in-
tegrated into Europe and built a stable, democratic society.

During the analysis of the decisions of the Constitutional Court of the AR, it is possible to
observe an increase in the number of references to the decisions of the European Court. The
Constitutional Court of the AR bases its position on the Constitution, as well as on the European
Convention on Human Rights. Thus, it further strengthens its legal position on a specific issue.
The Constitutional Court of the AR also refers to the norms of the Convention and the precedents
of the European Court in its work on the interpretation of constitutional norms.

Keywords: constitutional court, judiciary, norms of international law, human rights, legal
state, rule of law, European Court, European Convention on Human Rights, precedent, legal
position.

Historical experience shows that litigation is the best way to resolve disputes and reveal the
truth. However, this process takes place only when the court is truly independent, impartial and
impartial. Under such conditions, the judiciary becomes an effective guardian of human rights
and freedoms.

The central role of the entire legal system in civil societies belongs to the courts. It is the
courts that administer true justice. The greater the prestige and role of the judiciary, the less
dependent it is on the executive and the legislature, the higher the level of the rule of law and
democracy in the country, and the normal level of human rights and freedoms.

The judiciary must ensure the constitutional rights and freedoms of the individual in
relation to other branches of government, including its independence, high status, authority, and
authority in the field of criminal justice [1, 388].

Judicial power in our republic is exercised by courts in accordance with the basic law of
the country. Judicial power is exercised through justice. There are Constitutional Court, Supreme
Court, appellate courts, general courts and other specialized courts in our country.

The formation of a civil society and a democratic state based on the rule of law in the AR
in modern times requires the establishment and effective functioning of a mechanism for judicial
protection of human rights and freedoms, which is logically strong, independent and accessible
to the population. The establishment of the legal basis for the judicial protection of human and
civil rights and freedoms in the Constitution of the country, the reform of the judiciary fully
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guarantees the adequate understanding and observance of the values enshrined in the Basic Law
[2, 57].

The country's constitution states that everyone is guaranteed the right to judicial protection
(art. 60), and that a person's consent is required for his or her case to be heard in another court
(art. 61). These articles are incorporated into Article 8 of the Universal Declaration of Human
Rights and Article 2 of the International Covenant on Civil and Political Rights. However, it
should be noted that the inclusion of international norms in the Constitution of the country means
that the state undertakes to fulfill the relevant obligations, but the implementation of this
obligation, ie the implementation of these norms of international law is important, otherwise
these norms are declarative.

The experience of European countries (Germany, France, and Austria) shows that the
norms of international law are mainly implemented in the activities of the courts, and a precedent
is formed as a result of these activities. Even though dualistic European countries (Scandinavian
countries) at first glance prefer national laws to international law, the supreme courts of those
countries have repeatedly shown that they prefer international standards in their decisions.

In modern civilized countries, the tendency of the courts to the norms of international law
has increased in the legal thinking. AR is also among these countries. There are many objective
reasons for this. Thus, the realization of this process in our Republic is natural as a state that has
supported many international agreements in the field of human rights and freedoms, integrated
into Europe and built a stable, democratic society.

A key element of our country's integration into the single legal space was its accession to
the documents of the Council of Europe, in particular the European Convention for the Pro-
tection of Human Rights and Fundamental Freedoms (European Convention on Human Rights).

This Convention is a fundamental and conceptual legal act in terms of its purpose, mission
and content. Thus, international rules and norms on the protection of the rights of individuals
from state interference have been expanding since 1945[5, 600]. Major international human
rights treaties, including the European Convention on Human Rights, state the use of remedies
and the possibility of individual complaints at the international level [9, 156].

The European Court of Human Rights currently has jurisdiction over human rights and
freedoms in 47 member states of the Council of Europe and 27 member states of the European
Union. The European Court of Human Rights has had a significant impact on the rights and
policies of European states in this area by declaring its authority to protect human rights and
freedoms in a judicial manner [6, 147-148].

The European Court deals with the interpretation and application of the provisions of the
Convention. This is enshrined in Article 32 of the Convention. The European Court has a direct
influence on domestic law and, consequently, on the law-enforcement practices of States Parties.

The Law on the Ratification of the Convention for the Protection of Human Rights and
Fundamental Freedoms of 25 December 2001 and its Protocols 1, 4, 6 and 7 expresses its
principled consent to the recognition of the binding force of the decisions of the European Court
of Justice. This event was an important step in the practical implementation of the requirements
of Article 60 of the Constitution of the AR (judicial guarantees of rights and freedoms).

The Constitutional Court of the AR, in its activity is guided exclusively by the Constitution
of the AR. The Constitution of the AR has supreme legal force, laws and other legal acts adopted
in the AR cannot contradict it. "At the same time, the generally recognized principles and norms
of international law and international treaties of the Russian Federation are an integral part of its
legal system, and priority over the law in the event of a conflict.

In accordance with the Constitution of the AR, human and civil rights and freedoms are
recognized and guaranteed in accordance with the generally recognized principles and norms of
international law and in accordance with this Constitution. "Therefore, the Constitutional Court
of the AR, when interpreting the Constitution in relation to human rights and freedoms, must
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take into account the provisions of the Convention on protection of human rights and fundamen-
tal freedoms and decisions of the European Court of Human Rights.

In accordance with the current legislation of the AR, international treaties are an integral
and integral part of its legislative system. In the event of a conflict between normative legal acts
included in the system of legislation of the AR, in addition to the Constitution and acts adopted
by referendum, and interstate treaties to which the AR is a party, international treaties are
applied.

In accordance with Article 12 of the Constitution AR, "human and civil rights and free-
doms listed in the Constitution are applied in accordance with international treaties to which the
AR is a party." From this article it can be concluded that if we consider the precedents of the
European Court as an interpretation of the provisions of the Convention, then they acquire ex-
ceptional importance, since these interpretations must be considered as an integral part of the
Convention, and, consequently, the obligations of the state that acceded to this document.

Accordingly, it can be concluded that, like all other national courts in the AR, the Consti-
tutional Court of the AR, in accordance with this article of the Constitution of the AR, is obliged
to protect human and civil rights not only in accordance with the text of the Convention, but also
with its interpretation, which given to him in judicial decisions called "precedent of interpre-
tation." Considering the practice of the European Court of Human Rights as an effective tool for
resolving legal conflicts at the national level, the Constitutional Court of the AR, while applying
the provisions of the Convention, makes references to the case law formed by this international
judicial body.

The Decision of the Plenum of the Constitutional Court of the AR dated 11.05.2004 states
that refusal to register a legal entity without legal grounds violates the right to join, as well as the
right to join a trade union. Referring to the decision of the European Court of Human Rights in
the case of Sidoropoulos and Others v. Greece, the Court noted that the right to form associations
is an integral part of the right to form trade unions makes.

During the analysis of the decisions of the Constitutional Court of the AR, it is possible to
observe an increase in the number of references to the decisions of the European Court. The
Constitutional Court of the AR bases its position on the Constitution, as well as on the European
Convention on Human Rights. Thus, it further strengthens its legal position on a specific issue.
The Constitutional Court of the AR also refers to the norms of the Convention and the
precedents of the European Court in its work on the interpretation of constitutional norms.

Since 2002, in almost all its decisions, the Constitutional Court of the AR has referred to
the norms of the European Convention on Human Rights and the precedents of the European
Court, and has somehow turned those standards into a source of law.

In the practice of the Constitutional Court of the AR, the cases considered with reference to
the precedents of the European Court mainly include freedom of opinion and expression, the
right to a fair trial, tax liability, right to association, freedom of assembly, participation in court,
right to liberty and security of person, reasonable term, sentence, etc. issues are encountered.

The Decision on the Interpretation of Articles 21 and 23 of the Civil Code of the AR on
freedom of opinion and expression states that Article 10 of the European Convention on Human
Rights states that everyone has the right to freedom of expression. The provisions of Article 10
of the European Convention on Human Rights formed the basis of the European Court's judg-
ment of 1986 in Lingens' case against the Austrian State. Freedom of expression is one of the
cornerstones of a democratic society and is seen as a condition for its progress and the expres-
sion of every member of society [8, 644-645].

The Decision on Article 440.4 of the Civil Code and Article 74.1 of the Law on Enfor-
cement of Judgments on the right to a fair trial states that the experience of the European Court
in this matter is also of interest. The European Court of Human Rights in its judgment of 19
March 1997 in the case of Hornsby stated that if the judicial system of the States Parties allows
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the non-enforcement of a binding and final judgment of the European Court and thus the inte-
rests of one of the parties, the European Convention on Human Rights The "right to a judicial
review" referred to in Article 6 will be of an imaginary nature ... The enforcement of a judgment
rendered by any court is an integral part of the definition of "judicial proceedings" provided for
in that article.

Provisions of the Constitution of the AR, the European Convention on Human Rights and
other norms of international law, the existing decisions of the European Court on specific cases
provide for the protection of property and judicial rights of individuals and legal entities [3].

The Decision on the Interpretation of Article 100 of the Constitution of the AR “... not
liable to other states” states that in connection with tax liability, as in the legislation of some
countries, Article 77.1 of the Tax Code of the AR considers the obligation to pay the established
tax as its tax liability.

The European Court's judgment of 12 July 2001 (Ferrazi's case against Italy) stated that the
material nature of the tax proceedings was clear. However, this does not imply the existence of a
civil legal aspect. According to the traditional practice of the European Court, there may be
obligations to the state that fall exclusively under the general jurisdiction and are not accepted as
civil rights and obligations. The European Court has held that taxes are at the heart of the
exclusive powers of public authorities. Although Article 1 of Protocol No. 1 to the European
Convention on Human Rights relates to the protection of property, the State retains the power to
enact laws necessary to ensure the payment of taxes. The European Court noted that tax disputes
remain "beyond the scope™ of civil rights and obligations, despite the fact that they have material
consequences for the taxpayer. Thus, the European Court has accepted that the content of the tax
liability does not arise from civil law relations [7, 532].

Regarding the right to join judicial acts on the complaint of E.Alizadeh and others on the
right to unite, it is noted that in accordance with Article 11, paragraph 2 of the European
Convention on Human Rights, this right is exercised in the interests of national security and pub-
lic order, no restrictions may be imposed other than those prescribed by law and necessary in a
democratic society for the prevention of riots and crime, for the protection of health and morals,
or for the protection of the rights and freedoms of others. This article does not preclude the
imposition of legal restrictions on the exercise of such rights by members of the armed forces,
police or public authorities.

The European Court's judgment of 10 July 1998 in the case of Sidiropoulos and Others v.
Greece stated the European Court's legal position on the matter as follows: "The text of Article
11 of the European Convention on Human Rights rests solely on the right to form trade unions.
The right to form associations is an integral part of the right enshrined in that article. The right of
citizens to form a legal entity to act together in their own interests is a fairly important aspect of
the right to freedom of association, without which the right loses its meaning. The method and its
application to the practical activities of the government is an indicator of democracy in the
country in question. They must use methods that do not conflict with their obligations under the
convention. "Restrictions on the right to association in our country are provided for in the
Constitution and other laws [4].

Thus, the analysis of the decisions of the Constitutional Court of the AR gives grounds to
say that the number of references to the decisions of the European Court has increased. The
Constitutional Court of the AR bases its legal position on the country's basic law, as well as on
the European Convention on Human Rights. In this case, the Constitutional Court of the AR
further strengthens its legal position on the issue under consideration, based on the principles of
the rule of law and the rule of law. The Constitutional Court of the AR also refers to the norms of
the European Convention on Human Rights and the precedents of the European Court in its
interpretation of constitutional norms.
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Abstract

As images of catastrophe from Chernobyl and more recently Fukushima still haunt many
around the globe, issues related to nuclear safety and environment appear to concern public opi-
nion more than before. While some states have opted to cancel their nuclear projects or shut
down their nuclear facilities in recent years, others still rely on nuclear energy for various rea-
sons. For the former, it is easy to discern rationale behind such decision although nothing shall
be taken for granted. For the latter, however, things seem not that easy. The main purpose of this
article is to shed light on such double complexity surrounding the case of Metsamor (Medzamor)
Nuclear Power Plant through analysis of civilian and military nuclear energy in national and
international legal contexts. In this vein, the author purports to demonstrate that on the one
hand, in its current conditions, Metsamor may appear to pose a serious threat not only to Cau-
casus environment and bordering countries but also to Armenian people as well. On the other,
however disputed, Metsamor ensures the welfare and well-being of Armenians on their home
soil. The basic idea herein, however, is not to blame Armenia and discredit the self-deter-
mination of Armenian people, but to grasp the complexity of issues surrounding Metsamor in
international legal theory vis-a-vis nuclear technology, safety and environment with special em-
phasis on pre- and post-1989 successes and failures of nuclear framework at national and inter-
national levels.

Keywords: international nuclear law, international environmental law, nuclear techno-
logy, nuclear safety, Metsamor (Medzamor) Nuclear Power Plant

Introduction

In a recent (2018) documentary titled "Politics, power and pipelines”, producers in
Deutsche Welle have depicted national or transnational energy concerns to be intermingled with
geopolitics, foreign policy, company governance and market administration with constant
reference to a billiards game (seemingly a variant of carom) in the background, sometimes by
flashy images, at others by balls knocking or flipping around a table randomly. Interestingly,
throughout this otherwise brilliantly produced documentary, there is almost no room or little
thereof for international law or any law proper across the table, however —for the producers and
as for mainstream in academia— "in the great game of power and energy, environmental concerns
also play an important role" just as unseen players taking shots around the table. Through our
gaze however, we, the spectators enjoy the moment but remain unable to discern who is playing
or even what is being played "within the limits of billiards alone" throughout the documentary.
And, if we leave aside the billiards variation and return to the main theme, i.e. recurrence of
Gerhard Schroder qua Nord Stream 2 Shareholders Committee Chairman (ex-Prime Minister,
SPD) or Matthias Warnig qua Nord Stream 2 CEO (ex-Stasi in former East Germany), and their
alleged ties with Russian counterparts, especially Vladimir Putin (who needs no introduction for
obvious reasons) or being Russophiles, then all we are left with are complex set of differences in
the European Union caused by German energy policy, dividing Poland backed up by the then
policy of US on one hand, and Russia on the other. Conversely, the former policy's effects on
dividing Russia from Ukraine and Balkans are only hinted, e.g., the former's shutting off of gas
supplies to Central and Eastern Europe through Ukraine while almost concurrently Russia
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making deals with Germany neglecting Poland, and penalizing the remaining Central and
Eastern Europe through Ukraine in the midst of freezing winters.

So, what would be the significance of above-mentioned theme and variations, or otherwise
put, how to interpret the missing reference to international law or any law in the mentioned
documentary? To better grasp this missing reference, this void, let us take another example.
Starting from his early compositions (e.g., Book I, op. 19b from 1829), Felix Mendelssohn —
along with his sister Fanny— introduced a genre in classical music for piano, i.e., "songs without
words" (Lieder ohne Worte), now almost a standard in piano repertoire and study. Distinctive
quality of the genre, for Mendelssohn, has been that the latter are composed in a way for solo
piano as to replace human voice which is missing, as if in the form of a 'lied' (piano and human
voice) but harmonizing both the instrument and voice through representing each in higher and
lower lines for piano, i.e., for left and right hand separately. In other words, rather than

(1) demanding pianist alone to follow "a third, non-vocalized vocal line" [1] through an
additional line qua inner voice as Robert Schumann later did (i.e., Humoreske, op. 20, especially
second section called 'Hastig' containing infamous inclusion of the third intermediate line with
words 'Innere Stimme') or

(2) arranging a lied for a virtuosic concert performance for popular attraction via
dominating both instrument and voice as Franz Liszt accomplished (notably, Liszt —following his
master Carl Czerny— arranged several songs without words by Mendelssohn for two pianos
later), or

(3) still, demonstrating pure virtuosic ability, and melodic richness by compositions
dedicated mostly to piano alone but to dominate audience through the same as Frederic Chopin
ably achieved (e.g., his nocturnes, waltzes, mazurkas, polkas and others frequently played in
salons typical of 19th century French cultural setting),

(4) Mendelssohn only represented voice accompaniment in lied in order to replace it within
the score for solo piano. Simply put, as he intended it, the idea was to express music by or
"within limits of piano alone", and in a definite way rather than conveying indefinite messages to
listener through "words" or suspending the "voice line" altogether. Therefore, in an ordinary
performance, a pianist performing any "song without words" is expected to follow the score, and
be in line with the composer's intention and opus to perform as if replacing human voice while
giving life to a non-existent, unsung literary work in the piece. And, the enlightened listener in
audience is expected to comprehend the meaning of piece through what is left unsung but only
played along the other line. What Mendelssohn and those who developed the genre further
(Fanny, Schumann and his wife Clara, or though much later, Busoni, especially the latter's
'romanza senza parole’) achieved by inventing the "songs without words" is telling for the
missing reference to law in the aforementioned context. But how?

1. The most sublime "*song without words'*: Soviet environmental law and policy

The matrix on songs without words perfectly resonates with Soviet (USSR) environmental
law and policy on nuclear energy [2]. On the official, formal side, civilian nuclear power
production had been separated from military; and at an institutional level, the former was
subordinated to the State Committee on the Utilization of Nuclear Energy and the Committee for
Nuclear Industrial Safety. Further, the military nuclear power production was under the control
of the Ministry of Defense and the Ministry of Medium Machine Building, being in charge of
developing nuclear arms since the end of the World War Il. On the other, actual, substantial side,
however, senior managers of the civilian nuclear power institutions had a background experience
in military side; civilian arm had been conceived as inferior to the military-industrial one; and it
had been almost impossible to discern civilian facilities from that of military ones etc.

When Chernobyl (officially, V.I. Lenin NPP) Reactor 4 went out of control on April 26,
1986, for instance, it was not crystal clear that since being on line in between 1977 to 1983
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respectively, the Reactors were primarily producing weapon's quality plutonium or such
production was a by-product of their electricity generation. Given the fact that Reactors' model
was RMBK-1000 (i.e., high power channel type reactor, a particularly Russian type and still
popular), it was highly probable that the origin thereof was military production, and had a "dual-
use™ capacity; or, it was quite obscure whether they were under civilian or military control. And,
it was dubious whether the experiment was done in the civilian framework or as part of military
planning, or why such experiment took place and who ordered the test. The engineers, scientists
and workers in the plant had made several complaints prior to the catastrophe, but none of them
was taken seriously. On top of these, top management and senior leaders (Party) lacked the
necessary and accurate information following the meltdown, and Pripyat Party Committee were
missing in the most crucial time after the accident. When they acquired relevant information,
they chose to power up mass media and divert the attention from the plant and what actually
happened, and then the media chose to portray the events as a war against the greatest accident
without precedent. Officially, the Party declared that the Soviet Union, once again, was in the
service of mankind as it was in the World War Il. In this vein, the official report submitted to
International Atomic Energy Agency (IAEA) was based mainly on positive steam void
coefficient of reactivity (i.e., improper cooling altering the balance between water and steam in
the circuit and giving rise to temperature of the core, thus overheating), and focused on
violations of Soviet law and poor training of plant operators [3]. In the IAEA General
Conference in 1986, Soviet nuclear power plants came under public censure in the plenary; and
in a special session, multilateral treaties on early notification of nuclear accidents and assistance
in case of nuclear accident or radiological emergency were adopted along with proposals to scale
nuclear accidents, setting an international pool for liability of nuclear operators and a general
convention on nuclear safety [4]. Embracing the war theme, people gave everything they could
to help overcome the catastrophe, as had always been the case. In times of openness and
restructuring (glasnost and perestroika), the reasons leading to the event, situation in the plant
and fate of those responsible were not disclosed; leaders, specialists, environmentalists, artists
and mass media filled in their stead. Simply put, the meltdown might be the result of faulty
technology, but it was more the result of inept bureaucracy.

The (selective [5]) inaptitude of Soviet bureaucracy is well known, and for a reason. At a
time when it gave rise to the biggest nuclear disaster (INSE level 7 major accident, only other
being Fukushima), inability of Soviet administration reached its peak. And, this had also been
reflected in emergence of popular jokes [6] (i.e., anecdotes), which have been common in
Eastern Europe and Russian speaking communities since time unknown. For example, according
to a popular one; a Soviet newspaper reported: 'last night, Chernobyl NPP fulfilled the Five-Year
Plan of heat energy generation... in 4 microseconds'. Nonetheless, given the scale and magnitude
of the effects of the catastrophe in glasnost context, this discontent also contributed to the then
growing popular dissent for the Party and Soviet Union in general and nuclear energy
management in particular. Through breakup of the USSR, other jokes emerged aiming at the
initial underestimation of the catastrophe by official Party line and media. Thus, another popular
joke reads as follows: a grandson asks his grandpa: 'ls it true that in 1986 there was an accident
at Chernobyl NPP?' — "Yes, there was', answers grandpa and pats the grandson's head. 'But, is it
true that it had absolutely no consequences?' — 'Yes, absolutely', answers grandpa and pats his
second head. Events before, during and after the catastrophe seem to have contributed
significantly to alter the popular belief on legitimacy of the system as a whole. And this change
appears to have different effects and results in imperial center on the one hand, and peripheries
and ethnic communities on the other.

Gross environmental damage caused by Soviet energy law and policy had been
widespread, encompassing both the center and the periphery, and relatively well documented. In
years following 'Atoms for Peace' (1953), scientific circles around the Union have constantly
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made complaints on threats to human life and environment up until the Chernobyl disaster. As
late as 1992, at a time when the Union was "in the process of dissolution”, one Western
commentator noted that in the Caucasus, capitals Yerevan (nuclear energy and chemical
industry) and Baku (petrol) were not only heavily polluted but also were levels of birth, infant
mortality rates and increased sterility rates among adults gravely affected [7]. Further, as in other
parts of the Union, heavy industrialization and reckless politics of the Party, gravely affected
land, sea and air, as well as human life, flora and fauna. In northern Caucasus, for example, the
intense use caused heavy saturation of agricultural chemicals on land [8]. Or, in the south,
Razdan River in Armenia had been polluted, as of 1987, due to hydro-electric development
projects as a result of discharging 18 million cubic meters of totally untreated effluent to the
river [9]. However, the most important of all, "eco-glasnost” facilitated the studies on
environmental damage inflicted throughout the then almost 70 years of Communist era and their
publicization. Thus, especially after 1986, "Soviet" public had grown increasingly aware of
environmental damage done for decades.

2. Metsamor as a living dead: a story of double complexity

Combined with the strengthening of civil society upon "eco-glasnost”, Chernobyl disaster
and publicization of the pollution of Lake Sevan and Razdan River among others, in Armenia,
the public discontent stemming from Metsamor (Medzamor) NPP grew rapidly hand in hand
with the process leading to the Union's dissolution [10]. When the Reactor 1 of Metsamor NPP
(VVER-440/270) commissioned in 1976, the West had already been experiencing a strong anti-
nuclear movement. For example, local protests by ad hoc citizens' initiatives (Biirgerinitiativen)
against construction approvals of a new NPP in Wyhl (Baden-Wiirttemberg) quickly turned into
major protests and demonstrations around West Germany against all planned NPPs, at times
resulting in clashes between demonstrators and the police [11]. Throughout the USSR, in turn,
although numbers of NPPs were much higher than those planned in the Western Europe, no
significant protest or public criticism occurred. And, when they started to occur, the center had
initially interpreted these as a success of glasnost and perestroika, since most of them had not
involved any explicitly nationalist demand, thus threatening the Union.

In this context, turnarounds on perceptions of Metsamor between late 1960s to early 1990s
seem interesting and require brief analysis. Since, in Armenia, an additional element on
environmental "concerns” in Soviet Union is remarkable that (i) several attempts had already
been made by scientists and intellectuals to publicize criticism directed at the environmental
management in Armenia in general and Metsamor in particular; and that occasionally public
protest were made already before 1986. However, the criticisms seem to gain ground only after
around adoption of glasnost and perestroika, and well after the Reactor 2's (VVER-440/270)
being operational in 1980. For instance, when the center had decided to build a second, larger
plant near Yerevan, that plan was dropped by the center in fear of fueling an opposition in
Armenia [12]. In this, (ii) the overall tolerant approach by the Armenian Communist Party seems
to play a key role, particularly before Chernobyl and through the end of the Union. And, not
surprisingly, nationalism imbued with environmental "concerns™ was the main drive behind the
stance taken by the then Armenian communist government. How? The governments were
playing Armenian people's demands against Soviet "imperialist” center's directions and vice-
versa, possibly to gain as much as from the center while trying to protect integrity of the
Armenian polity and to retain local popular support. (iii) In 1987 and 1988, environmental
protests led by non-governmental organizations (e.g., Survival=Greens Union of Armenia),
against Metsamor, Nairit Chemical Factory etc. have sharply channeled into demands for
Armenian self-determination [13], especially over the Nagorno-Karabakh issue (i.e., the famous
slogan as to equate environmental damage with the so-called genocide). Long story short, it is
apparent that the government's lack of sanction and popular support to the nationalist cause
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pushed the environmental and anti-nuclear movements to background in favor of the former.
And, while the center had seen the protests as a political success of glasnost and perestroika, the
local communist government had gradually favored the integration of Karabakh in turn, and
transforming the local government into the base of the nationalist movement itself.

But, following the changes of local leadership upon growing tensions in Southern
Caucasus; formation of popular fronts; clashes in and around Nagorno-Karabakh; and expulsion
of Azerbaijanis by Armenian nationalists, and Azerbaijani reaction to expel the Armenians in
turn seem to led the center realize that the issue at stake was the integrity of the Union. Since
Karabakh was a territory of Azerbaijan, and to avoid any large-scale civil war in the South
Caucasus, Soviet army entered Yerevan and the center banned any transfer of territory [14] —as
armed intervention was the case for similar situations elsewhere around the USSR particularly
between 1988-1991-. The latest events, unfortunately, coincide also with the earthquake in
Spitak, approximately 90 km north of the Metsamor. (iv) It is in this context that the Metsamor
was "permanently” shut down by the local government to be in effect from February and March
1989. The rationale behind closing is disputed among scholars, e.g., whether it was instigated by
Western pressure, local government's concession to popular demand, or requirements of safety,
as shown by the earthquake, though the latter have not damaged the NPP [15]. However, both
environmentalists and nationalists appeared to gain from the closure. For the former, a threat to
region's environment was eliminated, for the latter a symbol of center's hegemony was over [16].
In any case, the enjoyment was short-lived. Why?

As is well-known, the popular front in Azerbaijan enacted a blockade on Armenian SSR
after Armenians had surged into Karabakh (occupation of which lasted until recently) and ethnic
clashes therein. The Union collapsed in 1991, and both Armenia and Azerbaijan emerged as
independent states. (v) Following the independence of both, newly found Armenia sought to
overcome the economic difficulties, especially after experiencing hardships caused by the virtual
blockade. One of the easiest options was the Metsamor, and immediately after the independence,
feasibility was affirmed with the help of Russians and the West. Finally, Armenia reopened the
Reactor 2 in 1995. As of the date of this study, Reactor 1 has been inactive since 1989 (in this
connection, it is also notable that projected Reactors 3 and 4 were dropped post-Chernobyl).

Reading the above lines, one might wonder if any significant resistance to reopening of
Reactor 2 occurred. To the contrary, the relevant literature suggests that there had been a national
consensus in Armenia that the Metsamor should have been recommissioned promptly, with the
notable but insignificant exceptions of NGOs (e.g., Greens Union), intellectuals and scientists
compared to popular and political currents [17]. Such insignificance is probably due to the fact
that as the independence was secured, the popular belief went against environmentalists blaming
them for economic crises, energy shortages and unemployment caused by the closure of
Metsamor along with other industrial facilities [18]. Virtually, the only question left then was to
find the financing of the reopening, of necessary maintenance, of renovations and innovations as
to improve poor conditions of the NPP to which Russian Federation responded positively with
funding and resources [19]. Indeed, such works were severely needed due to NPP's being
inactive for several years and to NPP's design lifetime to be set for 30 years. What was the
official rationale behind the decision to reopen Metsamor? As the delegation of Armenia in
IAEA General Conference in 1994 put, without energy supplied by Metsamor; "severe energy
restrictions imposed in recent years had exhausted all domestic reserves and now threatened the
reform process..." and "numerous studies... indicated that there was no solution in the short term
other than re-starting the nuclear power plant™ [20].

There are several conclusions to be drawn from the tragic, if not ironic story of the
Metsamor. Why? For instance, the Armenian official policy is the almost exact opposite of the
line of arguments put forward by Armenian environmentalists in pre-revolutionary period, if
"reform" is also conceived as "democratization™ in eco-glasnost. Therefore, a brief look at some
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of those conclusions would be illuminating for the purposes of this study. What happened to the
Union? Looking back to the turnarounds on perceptions of Metsamor (i-v above) along with the
dissolution of Soviet Union and emergence of new states therefrom, the latter seem to undermine
the idea that 1989 was a "revolution”. Seen from today, it was, at best, revolution without a
revolution in terms of environmental law and policy in the South Caucasus polities. How? Since
the underlying idea behind the commission of Metsamor and other industrial sites in the area was
"development” to the detriment of "environment”, the so-called post-revolutionary status quo in
the region suggests that that underlying idea is still valid. Otherwise put, insofar as
environmental law and policy is concerned, only the content of legitimacy has changed but the
form of legality remains intact [21]. As is the case for "songs without words", the audience is
expected to listen to a song, but without the constitutive, defining element of it, i.e., words or
human voice.

It is in this sense that Metsamor is a living dead. It is still in operation, i.e., it is living. But
it will always be dead at the same time, since it both encapsulates the failure of the
environmentalist, anti-nuclear movement in Armenia, and the institutional framework that gave
birth to it, the USSR. From the perspective of environmentalists, their stance contrary to popular
belief crystallized. In a way, they seem to have lost faith in popular support and political action
in post-independence period since what they fought for quickly overturned in the aftermath of
independence, they received little financial support due to economic crises apart from
international grants, top environmentalists gained positions as new government's officials, and
they resumed their discourse pre-1989 to the affect that they have been seen as "too extreme and
unrealistic" [22] etc. And, in my opinion, this is a perfect case for the interrelationship between
form and content, i.e., the former being the utmost expression of the latter. As Geukjian put it
half-heartedly, "the movement was environmental in form but national in content” [23].
Therefore, when the national content was put at its extreme, it appeared in national form and
quickly reversed environmentalism, i.e., all transformed into environmentalists without
environmental form. How this happened? In my interpretation, the environmentalists have not
faced the fact that their own acts (pre-revolution) ultimately resulted in the situation of which
they complain (post-revolution) [24]. Perhaps, this is the explanation why officials and agents in
the process of Union's disappearance have found their proper place post-revolution, e.g.
(Mikhail) Gorbachev (no introduction needed) or others cited at the introduction of this study, as
well as environmentalists from pre-revolutionary Armenia as suggested above. And, is not this a
lesson for environmentalism, in turn: in Armenia as elsewhere, injection of nationalism into
environmentalism resulted not in overall nationalization of environmental discourse but in
environmentalization of the concept of nation to the detriment of environmentalism itself.

3. Shifting perspectives I:

Atoms for Peace to 3S-Concept — safety-security-safeguards

It is well established under international law that rules, principles and standards applicable
in times of peace differ from those applicable in times of armed conflict (i.e., international and
non-international "war"). The underlying difference between war and peace has also been the
case for nuclear energy in international law, i.e., peaceful nuclear energy and nuclear weapons
[25]. In the case of so-called "international nuclear law", however, these two concepts have a
peculiar relationship [26] and conditioned historically, which prompts a brief insight for the
purposes of this study. It is in this context that | will be shifting the perspective from USSR to
US and other states in Cold War and post-Cold War periods, touch upon the US law and practice
of regulatory bodies along with other branches of international law, and from Chernobyl to other
accidents, especially Fukushima.

In the standard narrative, when 'Atoms for Peace' plan propounded by US President
(Dwight D.) Eisenhower in UN General Assembly was put into action through establishment of
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the IAEA, the basic understanding was "to promote disarmament by an indirect approach, that of
building up the peaceful uses of atomic energy"” [27]. How? As is well known, the use of nuclear
energy for military purposes precede that of the same for peaceful purposes, e.g., to generate
electricity. The military use of nuclear energy had started with Manhattan Project and culminated
in bombing of Hiroshima and Nagasaki, ending the World War Il. However, up until the Atoms
for Peace, US had pursued a policy of military hegemony and commercial monopoly [28] in
nuclear technology. In turn, after successfully detonating atomic bomb in 1949, Soviets too,
followed a policy to monopolize the technology in the Eastern bloc. On international plane [29],
the former initially put forward the so-called Baruch Plan (1946) in UN Atomic Energy
Commission. According to Baruch Plan (based on US Acheson-Lilienthal Report), an
international body would have been vested with powers to control all nuclear energy activities
potentially dangerous to world security so as to complement UN Security Council's mandate but
giving no right to veto in cases of violation; to control, inspect and license all other atomic
activities, to enjoy exclusive right to research atomic explosives and to produce and own
fissionable material; and the duty to foster beneficial uses of atomic energy, to survey supplies of
nuclear material and bring these under its control in return for all nations' grant of freedom of
inspection for the body as it may deem necessary. But, the transfer of the then existing technical
information, the destruction of existing nuclear arsenal and cessation of production of atomic
weapons would follow only effective operation of the Plan.

As might be expected, the USSR rejected Baruch Plan. For the latter, it was not only
contrary to the UN Charter (especially insofar as veto rights in Security Council are concerned),
but also an intervention to national sovereignty. The Soviets, in turn, put forth the so-called
Gromyko Plan (1946), under which production and use of atomic weapons would be banned and
the then existing atomic weapons would be destroyed whereby violations would constitute a
serious crime against humanity and severe penalties should be provided by internal legislation.
Interestingly, the projected international body would be formed on a special convention and
within the framework of Security Council in a way to make recommendations thereto on
violations of convention on prohibition of atomic weapons and convention on control of atomic
energy. As UN General Assembly approved Baruch Plan in 1948 by Resolution 191(11l), US
plan transformed into 'UN' plan for control of atomic energy but without making any change in
situation on the ground.

When the UK detonated its atomic bomb in 1952, US double policy of military hegemony
and commercial monopoly was shaken. Was not the Manhattan Project tied with Tube Alloys
Project, and depended upon political arrangements of 1943 Quebec/1944 Hyde Park Agreements
for nuclear scientific collaboration, combining nuclear arms efforts of US and UK (along with
Canada)? It is in this context that US proposed Atoms for Peace in 1953. So, what did Atoms for
Peace stand for [30]? In short, the proposal as it was put in action, included (i) transfer of
technical and scientific information on nuclear technology and of nuclear material to other states
(i) through and under the control of an international body for peaceful purposes in exchange for
(iii) safeguards against their diversion to military use.

The above scheme has all the basic elements of international nuclear law in action today:
first set related to peaceful use is "safety regime™ while the second is "safeguards regime", and
that international body is "IAEA" [31]. However, through putting the plan in action several
developments deeply affected the plan's crystallization through the end of 1970's. For instance,
while upon UK-US bilateral agreement in 1958 [32] both parties agreed to disclose certain
nuclear technology information to each other; already between 1953 and IAEA's formation in
1957, France had been developing nuclear capability independently, as had been the case for
China. Almost concurrently, the first nuclear power plants for electricity generation (so-called
‘Generation I' NPPs) were commissioned. Among these, Soviet Obninsk NPP (operational in
1954), dual-purpose UK Windscale/Calder Hole Power Station (commissioned in 1956), US
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Shippingport Atomic Power Station (started in 1957) are included, and others followed suit.
Throughout the 1950's, one of the fundamentals underlying US double policy was to prevent
unintended results of technology transfer. In that context, for instance, at an informal level,
uranium producers were convinced by US to supply such material only to those states under
IAEA regime. Soviets, indeed have benefited from the information released by US through
IAEA in designing NPPs (particularly VVERS), especially after 1960's. In turn, following the
Cuban missile crisis (1962), the Union feared of Chinese nuclear project (which developed
atomic bomb in 1964) and have started bilateral negotiations with US on reductions of nuclear
arsenals of each side (so-called transition from "deterrence" to "détente"). France successfully
developed its nuclear device by 1960 and by then, it was already clear for France and other
West-European states that nuclear energy had been the way ahead for cheaper energy (a
recurrent theme for nuclear policymaking, governance, lobbies and companies) and European
integration is conditioned thereupon. The latter is evinced by EURATOM -an institution initially
opposed by UK and USSR, and currently seen as a debilitating, if not defunct, factor in European
integration— which performed safeguard inspections initially independently from and in parallel
with IAEA and, later in the 1970's, under the control thereof (therefore, no EURATOM state has
been under direct control of IAEA).

Therefore, the interrelationship (merge, convergence) between war and peace in
international law has acquired a peculiar meaning in the context of "international nuclear law",
and the two of the three pillars of the so-called '3S-Concept' (safety-security-safeguards)
approach is built upon this premise [33]. With these in mind, it is worth noting that the merge of
war and peace in international nuclear law have been complemented in several ways and by
several instruments along with the addition of "security regime", to both of which we turn below.

Notably, throughout the expansion of nuclear technology for peaceful purposes over the
globe, both US bilateral agreements, and US law and its underlying regulatory framework for
privatized nuclear energy sector set the backbone of national and international standards and
practice in safety and safeguards regimes, for individual states (e.g., Spain, Belgium) and
international organizations, IAEA [34] and EURATOM [35] in particular. In this connection, it
is not surprising that at both national and international levels, safeguards and safety regimes have
been conceived as complementary to each other [36]. While the former secured nuclear
technology and material to be accountable at every phase of nuclear energy production, the latter
ensured standards which would protect industry, human health and environment especially
against nuclear accidents. Nevertheless, as plurilateral negotiations between US, UK and USSR
culminated in the Treaty on Non-Proliferation of Nuclear Weapons [37] (NPT), the divide
between nuclear-weapon and non-nuclear weapon states institutionalized in a way to allow
nuclear-weapon states, i.e., US, USSR, UK, France and China (the latter two acceded in as late
as 1992), to voluntarily submit their civilian nuclear programs under IAEA verification as if
switching from safeguards regime to safety regime and at their own discretion. And this they all
did. Additionally, the division created between states implicitly recognized formal consensus on
states outside these regimes (e.g., North Korea after 2003) or so-called non-state actors (e.g.,
"terrorists”). When India, for example, a non-party to NPT, developed its bomb rather
unexpectedly in 1975, US and other nuclear-weapon states initiated or transformed comple-
mentary mechanisms, listing sensitive items, producing guidelines to prevent nuclear technology
and materials ending in "wrong™ hands, e.g., Nuclear Suppliers Group (London Club), Zangger
Committee, Wassenaar Arrangement. In addition, unilateral measures have always played a key
role in the implementation of safety, security and safeguards regimes. Typical example of the
latter has been sanctions envisaged by US based on Nuclear Non-Proliferation Act of 1978 [38].
In terms of protecting NPPs and transportation of nuclear material from criminal acts or attacks,
in turn, an international agreement for physical protection of nuclear material was adopted in
1979 [39]. As Braithwaite & Drahos put succinctly, if safety regime including but not limited to
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technology transfer was the carrot, the stick of nuclear power politics backed by US trade and
military sanctions have always been held [40].

On safety regime side, the significant challenges to the above-mentioned scheme of rules,
standards and sanctions came from mass movements and privatized nuclear energy sector. For
the three, it is not exaggerated to say that all are interrelated and the noteworthy challenges
almost always came by disasters following nuclear accidents. And, every accident and following
disaster resulted in tuning to a new reality. In this vein, one of the shortcomings of any research
into this area is the secrecy surrounding the nuclear industry complex. Why? Because such
nuclear accidents might have been and may be kept away from public eyes. Well before the
Chernobyl, for instance, the disaster caused by an explosion of nuclear waste in Kyshtym (INSE
level 6 serious accidents, near Chelyabinsk in Urals) around 1957 surfaced only after the then in-
exile (Zhores A.) Medvedev's mentioning it to British reporters in 1976 and following
publications. But it took Soviet Union to recognize it until 1989 while US and UK, though aware
of the accident, declined the facts for a long time and helped USSR. Would Kyshtym "accident”
have affected the Atoms for Peace deal? We may never know. However, it is true that "given the
public nervousness over nuclear power, no government wants to be the bearer of bad tidings,
even if the trouble was not on its territory” [41]. With this policy in mind, the governments'
response might have been creation of secret, undisclosed side of industrial complex to enable
nuclear establishment to function properly and without interruption. The Soviet solution was
probably the invention of Ministry of Medium Machine Building, KGB-led counter-espionage
while its Western counterpart was privatized nuclear energy sector, well capable of self-
regulation and organized around "shared fate". Even, in some cases, international cooperation on
covering up catastrophes like Kyshtym is extremely intriguing. And, is this not the other aspect
of the "songs without words", i.e., top government officials knew that the "human factor" has
been prone to accidents in nuclear technology, but at an official, formal level, or before the
audience, authority and responsibility laid elsewhere, e.g., on nuclear technology itself.

4. Shifting perspectives I1:

US nuclear law and policy — development-disasters-environment

In comparing regimes of safety, security and safeguards, it is discernible that the US
nuclear law and policy affected and shaped each level and every actor, especially in terms of
international standards, rules and principles as a whole. So, factually, what is the significance of
US nuclear law and policy at both formal and informal levels for nuclear framework in general?
The US civilian nuclear industry complex might be illuminating in this aspect. In fact, as of
2020, US has approximately a quarter of the NPPs all over the world (94/443); internal elec-
tricity production share thereof has been around 20% at least since 2000 —high in comparison to
territory/population—; and internationally, US design pressurized water reactors (PWRs) — along
with its Russian design counterpart (VVERS) — are over 60% (302/443) of total NPPs (as per
data provided by IAEA PRIS). To better grasp how nuclear framework is shaped and applied, let
us now turn to US nuclear law and policy more closely.

One of the drafters of the report which formed the basis for Baruch Plan was the head of
US Atomic Energy Commission (AEC), (David E.) Lilienthal. AEC came into being after World
War Il as the heir to the former military administration of "atomic energy" [42]. The so-called
Atomic Energy Act of 1946 included only government-related nuclear activities and excluded
any possibility of civilian nuclear production, e.g., substantially envisaging rules and
prescriptions for control of technical information (Sec. 10 et seq.). In other words, in US, the
information on nuclear technology were initially confined to military and senior management,
then, substantial portion of it were transferred to AEC. It is only after Atoms for Peace that US
needed privatization to operate the plan as projected at both national and international levels. The
correlative instrument of Atoms for Peace is thus the Atomic Energy Act of 1954, which, at its
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core, ensured disclosure of nuclear information with and distribution of nuclear material to
national private companies and foreign entities under strict conditions [43]. Upon agreements
with UK and original states forming the EURATOM, as mentioned above, the conditions were
loosened by 1958 [44]. In turn, when US private sector embarked on forming reactors around US
and globe, nuclear accidents followed, e.g., Idaho Falls in 1955 and 1961. Gradually, these
resulted in public discontent and protest even among site personnel [45]. But these also have
negative impacts on the industry itself. In financial terms: insurance companies in 1950's were
only willing to insure nuclear plants to maximum $US60 million, whereby as late as 1964, AEC
studies demonstrated that the damage might result minimum $US17 billion [46]. In response
thereto, US has introduced rules to cap the liability of nuclear operators since 1957 [47] (total
sum of $US560 million) and at an international level, the policy and basic principles of evolving
US law gradually transformed into agreements initiated by the IAEA and the OECD though
lowering the cap [48]. With growing public concern and movement against AEC regulatory
activity, functions thereof have been split between Energy Research and Development
Administration (part of Department of Energy since 1977) for industrial development on the one
hand, and Nuclear Regulatory Commission (NRC) for regulation functions on the other [49]. To
this date, outline of the US administrative-regulatory structure has been instrumental in shaping
the formal part of safety regime at national and international levels.

On the informal part, privatized nuclear energy sector, in turn, nuclear operators formed
the Institute of Nuclear Power Operations (INPO) following the highly popularized disaster of
Three Mile Island (INES level 5 accident with major consequences, Pennsylvania, 1979). After
Chernobyl, the model of INPO was instrumental in the establishment of World Association of
Nuclear Operators (WANO) in 1989. As the handling of disasters, critics of regulatory activity in
US and bureaucratic inaptitude of USSR suggest, both non-governmental organizations have
arisen out of so-called "inefficiency” of governmental activity, conscious of "shared fate"
between "hostages of each other" [50]. Both, especially WANO, purported to develop gradually
a "nuclear safety culture™ all around the globe, applicable to all nuclear reactor types and with
due regard to broad but categorical membership (Atlanta, Moscow, Paris, Tokyo regional centers
with London coordination center, involving 5 different categories of membership) [51]. In
comparison to seemingly "tough and tight" but "counterproductively prescriptive” NRC
regulations; or general, often too broad or abstract IAEA standards based on "minimum criteria",
"hardware focus" and "rule application”, INPO and WANO have become "serious, well-
resourced and moderately effective” in standardization through focusing on "continuous
improvement”, "software focused risk analysis” and "nuclear professionalism” [52]. The
efficiency of movement away from formalism is also attested by recognition of "safety culture”,
e.g., by the insurance companies which complement liability caps [53]. The same understanding
has also been absorbed gradually by the IAEA itself through "consensus building”, "international
safety culture™ etc. since Chernobyl [54]. How? In this context, safety regime purports to ensure
protection of people (onsite and offsite) from harmful effects of ionizing radiation. Standard-
setting establishes fundamental principles, requirements and measures to control radiation
exposure of people and release of such material to environment. Complemented with security
regime, the standard-setting helps harmonization of national legislation and treaty provisions are
complemented by regular meeting of states parties and Codes of Conduct endorsed by IAEA
General Conference. Standard-setting operates at three levels: fundamentals, requirements and
guides. More detailed practical guidance on commendable technical requirements is provided by
national or international organizations. Member states report to IAEA, and the latter conducts
review and inspection as well as WANO. OECD and IAEA support joint projects and all interact
through several channels, e.g., that of WANO [55]. And, at a more "formal" level, this
understanding is essential to the so-called 3S-Concept, which provides national legislators with
implementing international standards through a guidance to three technical areas which need to
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be addressed, in turn, "in establishing an adequate legislative and regulatory framework to ensure
the peaceful uses and prevent the non-peaceful uses of nuclear energy...; namely, safety, security
and safeguards™ [56].

The other noteworthy element on the informal part is mass movements [57]. As it is seen
in the context of dissolution of USSR in general and Armenia in particular, or in the case of US
industry's early bloom after Atoms for Peace, one of the counterbalancing or stimulating factors
of changes in nuclear framework has been mass movements (environmentalism, anti-nuclear
movement etc.) at national and international levels. This is due especially in relation to major or
minor nuclear events (incidents, accidents), and at a global level —bearing in mind that media has
always been a key actor—. Examples include not only non-licensing new plants, enacting
moratoriums or “changes” —public attention is slippery— in "governance" but also phase-out or
non-operation of NPPs. In this vein, it is worth noting that pertinence of these movements
generally includes adoption of better practices, adjustment to newer rules, raising the standards if
not aiming at total abolition of nuclear energy. In Europe, for instance, Austrian and Italian cases
of nuclear phase-out are extremely intriguing examples [58]. Mass movements in this sense and
especially in the West or "Global North", have been relatively effective, common and politically
active. At an international level, this is also attested by OECD and IAEA standard-setting as
well. Nonetheless, in my opinion, success of mass movements is questionable [59] on the
safeguards side as seen in notable examples, e.g., bringing question of legality of nuclear arms
before the ICJ in 1993 to 1994 through UN General Assembly and World Health Organization
[60], and adoption of Treaty on the Prohibition of Nuclear Weapons in 2017 [61].

What the safety regime experienced in relation to Fukushima Daiichi nuclear accident
(INES level 7 major accident, near Okuma) is probably best understood in comparison to what
the safeguards regime experienced during and after Operation Iragi Freedom. As is well known
and in contrast to Chernobyl, the accident occurred at the Fukushima Daiichi NPP (including 6
reactors, 2 projected for construction in 2012 and 2013) right after and mainly caused by Tohoku
earthquake and tsunami on March 11, 2011 [62]. The earthquake covering a vast area around
eastern Japan was of a high magnitude, i.e., M9.0, and caused loss of all off-site electrical power
affecting all Units (Reactors) 1-6. To this, the NPP responded as intended and so did the
personnel. And, in a short period of time, waves of tsunami between 4-15 meters in height swept
and inundated the NPP despite seawalls. Though accounts of IAEA and Atomic Energy Society
of Japan differ on the details of the events, it seems obvious that some Reactors lost all power
(station blackout), cooling systems were defunct, 1-4 were extremely damaged, and though 5-6
were shut down due to a regular inspection both went out of order critically. Among the former,
1-3 were partially meltdown and 1-4 have released radiation to the environment in the following
days, which had been under severe effects of the preceding natural disaster.

Although the main cause was a series of natural events, a US study demonstrated that the
results were aggravated by factors relating to management, design and operation of the NPP even
though onsite personnel reduced severity and magnitude of offsite radioactive release [63]. In
another account, however, government, TEPCO (the then operator of the NPP) and other
relevant actors were unprepared for a so-called “cascading disaster” [64]. The media, nearly
immediately after the accident, reported that back in 1990's, NRC has already conducted studies
as to risks caused by earthquake-induced on and offsite power failures. Later studies indicated
that previous studies on earthquake and tsunami were ignored by government and TEPCO; the
two knew that choice of locations for sites had been extremely risky; or, concerns arisen during
the construction that backup power systems were prone to flooding were dropped by the same.
IAEA and other organizations modified their technical standards taking lessons learned into
consideration. Around different corners of the globe, anti-nuclear movement arose again and
nuclear phase-out plans invaded the public opinion. Several NPPs around the world were
immediately shutdown. Most notably, as early as June 2011, German Bundestag voted in favor
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of a law envisaging complete nuclear phase-out by 2022 and decided that shutdown reactors
shall remain closed [65]. However, this was not the case for some others, e.g., India, Russia, US,
Turkey, which provided for commission of new NPPs. As the Japanese authorities evacuated the
infected zone and even considered evacuation of one of the most densely populated areas of the
world, i.e., Greater Tokyo Area, gone are the "serious, well-resourced and moderately effective"
standardization. And, today, equally gone are concerns related to what Fukushima accident
represents.

In this vein, Fukushima is a prime example whereby different fields and topics of
international law, e.g., due diligence, precautionary principle, state responsibility, in relation to
various concepts, e.g., development, disasters, environment, might be analyzed. In this sense,
lessons from Fukushima might result in more questions than it may answer. From the perspective
of development, self-determination, disasters and international lawmaking, for instance, given
the fact that safety regime comprises international agreements containing broad principles, vague
regulations and flexible mechanisms, do so-called "developing” or "least developed" states still
be required to abide by more strict international legal rules to be adopted by a new agreement,
although "developed"” states, such as Japan, has neglected, if not violated the former? [66]
Connectedly, will NPP financing be affected after Fukushima in relation to international
investment law, and if so, what would be possible consequences? [67] Still, as another example,
although "generated a certain ambivalence due to vagueness of its provisions, and its poor
enforcement mechanism™, does or should 1994 Convention on Nuclear Safety provide sufficient
legal basis to hold Japan or any other state in the future responsible, and is it still "a law in the
making—and a difficult making indeed"? [68] Or, is it or should it be possible to bring a dispute
against a state in relation to a nuclear accident caused by that state's "non-compliance” with
relevant rules, principles and standards, especially given the fact that state practice and precedent
are still scarce? [69] Or, what would be legal consequences of emerging rules and principles on
protection of persons in the event of disasters and especially with regard to human rights in
particular? [70] These and others are worth asking, but their answers lay beyond the limits of this
study.

Conclusions: How to see Metsamor?

Metsamor NPP is operated by state-owned CJSC Haykakan Atomayin Electrakayan and is
the most important national energy source in today's Armenia. When Reactor 2's 30-year lifetime
was about to expire, the government proceeded with the extension option in 2014 [71] (until
2026), probably after failing to attract foreign investment for a new nuclear plant other than
Rosatom and at a time when Reactor 1 was being decommissioned. As of 2015, almost two
thirds of total gross energy production in Armenia (30.46/46.38PJ) were provided by the NPP (as
per data compiled by IAEA [72]), the other major provider being hydroelectric power plants
(7.96PJ). In 2019, in turn, around 27% of electricity produced in Armenia came from the NPP
(which have never dropped below 25%). 2015 also saw the maximum amount of generated
electric energy (2.79 billion kwW/h), but this only indicates how Armenia was and is away from
meeting the domestic energy demand without Metsamor. To give an overall idea of Armenia's
dependency for nuclear energy production, in 2000 and 2018, the rates were nearly identical (the
former, 22/27.01PJ, the latter 25.25/37.93PJ). However, these rates were well below the
domestic energy demand (in 2015, 30.46/132.72PJ). To meet the demand and keep up with the
overall energy consumption, around 35% of which belongs to Yerevan, Armenia imports gas and
oil products which provide, as of 2015, around 63% of total consumption (86.64/132.72PJ).
Since 2000, the overall ratio of external dependency indicates, however, that it is around %68,
which is relatively high and signals an ever-growing foreign debt. Further, the export products
are not exclusively oil and gas, since Armenia is not producer of nuclear material itself, it is
depended upon export of nuclear fuel from Russia (TVEL, Rosatom's fuel branch). Reactor 2 has
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around 375 MW(e) capacity, and it is one of the oldest versions of VVER-440 technology. In
remedying this, IAEA have actively involved in improving and maintenance works since
reopening in 1995 but modernization is led by Rosatom since 2017 [73]. Additionally, Armenian
governments at least since 2007 intend to build a new reactor. The projected 1060 MW(e) unit
(at least VVVER-1000/392) with a service life of 60 years is being developed in joint venture with
Rosatom (CJSC Metzamorenergoatom) as well [74].

The NPP site is located in Ararat Valley, almost adjacent to Turkish border (16 kms) and
around 30 kms to the west of Yerevan. When USSR Ministry of Energy approved the technical
specification, around 20 possible sites were considered and the present site was elected. Soviet
authorities were aware of the high level of seismicity, and initial design of VVVER-440/230 was
developed to VVER-440/270. IAEA data suggests that the site is not built on a tectonically
active break as demonstrated by investigations of Atomenergoseismoproject (established in
1983). IAEA data submits further that reactor and auxiliary buildings, ventilation stack, and
buildings and structures containing equipment and instrumentation of safety systems or safety-
related on-line systems and communications connecting these structures were assigned a
category of high importance, and designed to have one point more seismic resistance than overall
site. Recent IAEA reviews, as well, seem to find that additional improvements have been made
in several areas [75]. However, Metsamor NPP is the first and sole plant Soviets have
commissioned in an area of high seismicity and they were aware of it [76]. In another account,
the design and planning of Metsamor was and is faulty, and this has been known since the
project's first official recognition in 1966, e.g., lack of a containment vessel [77]. Besides the EU
and Greens Union opposition to furthering nuclear option, it is apparent that the siting of the
NPP is highly questionable in terms of being in the vicinity of dense civil population, as it was
for Chernobyl or Fukushima. Since the NPP is located near densely populated areas at the
intersection of several bordering states, any release of radiation or nuclear accident might affect
around 20 million people. Moreover, Ararat Valley is extremely risky for any nuclear power
plant insofar as seismic activity, strong winds and floods are concerned. As of 2008, for instance,
it is reported that the NPP had been designed to resist a maximum grade 7 seismic activity,
although the activity may rise up to 8-9 grades. Coupled with the fact that the same region
includes watercourses, large HES and reservoirs, several chemical and mining facilities, and
vulnerable infrastructure, level of the risk concerned is higher [78]. It is also worth noting that
nuclear fuel cycle and particularly waste stream of the NPP may casually damage flora, fauna,
air, land and watercourse, e.g., Aras River. Simply put, Metsamor causes a serious risk not only
for Armenian people but also for the peoples of bordering states [79]. And, the risk is not
comparable to the benefits it provides Armenia with in terms of electricity demand, generation,
consumption. And, this, in turn, is the song without words of the South Caucasus. Since, every
state, actor and people involved in it, even not admitted openly, is aware of it.

This study has aimed at demonstrating that strong Russian presence in the energy field in
and around Central and Eastern Europe, Balkans and in "Transcaucasia' is not only historically
conditioned on the Soviet experience but also the role Russians played in the development of
civilian and military nuclear framework at an international level. In the case of Metsamor, the
void created by the disappearance of the Party seems to be filled in by company technocrats,
bureaucrats and politicians in the region in a way to function as a 'block’ what once prevented
furtherance of heavy industrialization along with nuclear energy through the end of 1960's to
eco-glasnost of 1980's and breakup of USSR. Today, Armenian government, openly or secretly,
is in a position to make and arrange deals, to attract Russian capital and participates in the global
web of civilian nuclear framework. The "deadlock™ Armenians felt around 1989-1995 (e.g.,
likening the environmental situation to so-called genocide) has been swept away through this
process (e.g., in the wake of economic and human catastrophe caused by energy shortages it is
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better to escape into already given solutions against which independence is gained). And, | sense
that other versions of that "deadlock™ is felt around the region as well and in different forms.

However, as the analysis in this study —through shifting perspectives— also has attempted to
demonstrate, civilian and military nuclear framework of rules, principles and standards at an
international level, have emerged not out of producing solutions "together” to common problems
faced. In the case of Chernobyl, it signifies not only another chapter in the path to dissolution of
Soviet Union but also paved the way for leaving the culture of “formalism”, i.e., rule-compliance
model based on application of minimum standards enshrined in US dominated rules, principles
and standards at a national and international level by nuclear operators to a “continuous
improvement”, i.e., 3S-Concept in governance of nuclear technology, material, plants and
programs but centered on operators and based on an understanding of community of shared fate,
being hostages to each other through local, regional and global networks and harmonization. In
my opinion, the scandal of the former framework in the context of USSR was made explicit,
somewhat paradoxically, by Chernobyl, and the latter with Fukushima at a global level. Take the
example of the element of seismicity in siting of NPPs. Going through most of the relevant
IAEA treaties, codes of conduct and corpus of standards, i.e., fundamentals, requirements and
guides or WANO Principles on Healthy Safety Culture; it is impossible to find a "rule™ in the
sense of subjective right (subjektives Recht), i.e., warranting rights and obligations for subjects,
governing the relations thereof and consequences of their acts, omissions and actions [80]. This
trend or process, in my opinion, correlates or at least comparable to what have happened to
safeguards regime in terms of use of force (or rather violation of it) in the Operation Iraqi
Freedom to the detriment of international community, UN Organization and IAEA [81]. Within
this framework, the environmental and health concerns, in the sense of emerging field of
international disaster law and international environmental law, seem to vanish in favor of
promotion of clean, peaceful, civilian nuclear energy in the face of global warming, i.e., climate
change. And, it is in this context that the logic of “songs without words™ meet with a remark by
pre-Kant philosopher (Johann Georg) Hamann on a pamphlet by (Moses) Mendelssohn in
discussing nature, logic, law and justice, "Wasch mir den Pelz, doch mach ihn nicht nass! [Wash
my back, but don't get it wet!]".

Nonetheless, as the cases of Chernobyl, Fukushima, Kyshtym and other incidents or
accidents underscore the significance of nature, "natural” disasters, e.g., especially in the form of
earthquakes, in comparison to "human-made" disasters, e.g., inaptitude of Soviet bureaucracy,
cannot be emphasized enough. As mass media hinted time and again following the Fukushima
disaster, in the context of US governance of civilian nuclear energy, an NRC reported already
about the high risks posed by seismicity in siting of NPPs [82]. And, it is the contribution of
media, mass movements and NGOs for disclosing nuclear incidents or accidents, e.g., Kyshtym,
that today it is almost impossible for states to cover up such disasters. In my opinion, the above-
mentioned are extremely crucial in conceiving the environment in terms of nuclear framework
and though not recognized as a human right itself, in the words of the ICJ, which "is under daily
threat and... nuclear weapons could constitute a catastrophe for the environment..." since it "is
not an abstraction but represents the living space, the quality of life and the very health of human
beings, including generations unborn. The existence of the general obligations of states to ensure
that activities within their jurisdiction and control respect the environment of other states or of
areas beyond national control is now part of the corpus of international law relating to
environment” [83].

And, in my opinion, this is attested also at the international legal level for an international
cooperation based on "shared fate". For instance, in state practice, it is not uncommon —even
before Chernobyl- for border states to conclude bilateral agreements, e.g., governing the burden
sharing of risks emanating from a nuclear power plant near the frontiers, exchange of
information pertinent to NPPs etc.[84] But in the case of Metsamor, under current political,
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cultural or economic circumstances it is almost impossible to achieve such an agreement. How
would not it be? [85]

Still, since Armenian government purports to build a new unit in the NPP, gradual
implications may result therefrom. Nonetheless, no environmental impact assessment has been
made or, even if it has been made, was not made available to public as far as | was able to
ascertain and though bearing in mind that 1994 Convention on Nuclear Safety makes reference
to "environmental impact™ only in terms of timing of the shutdown of an NPP while implying at
a discretion of the state of which territory that NPP is located at [86]. It is in the above-
mentioned senses that, in my opinion, attempts made at searching for gaps in ‘legal framework'
[87], as this has been the case for quite some time, is not logical nor productive. Insofar as 3S-
Concept based nuclear framework is concerned, there is no gap, it works as intended, it is how
the framework is designed. Since no state has been held responsible for nuclear accidents
causing damage to the environment or human life, in turn, bringing a state before an international
court or tribunal does not resolve the issue either [88]. However, these do not mean that there are
no other legal problems surrounding the responsibility or liability in the context of international
nuclear law. How? For instance, in terms of liability of a state from nuclear activities, including
but not limited to nuclear testing, and individual indemnification, there are scarce but
illuminating examples although dependent on the varying regional contexts [89], similar to the
case for international investment law [90].

One of the underlying issues touched upon in this study is pertinent to multiculturalism.
Though this should not to be confused with undermining oneself or the other. Multiculturalism,
as we conceive and attempted to reflect it throughout this study, is not "respect for the Other's
specificity” but rather to try to generate an "authentic communication™” in a way to point out to
"the deadlock which hampers me is also the deadlock which hampers the Other" . And that
perfect example of deadlock is provided by Turkish Government's decision, albeit in a different
context than that of Metsamor NPP, to venture into nuclear energy, in collaboration with
Rosatom in Akkuyu NPP (VVER-1200/513 Reactors 1-2, Mersin), which is also located in an
area of high seismicity.
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Abstract
Although corruption takes public agenda frequently, with governments adopting targeted
measures under anti-corruption banners, its definition is not a settled matter. Few narrow
definitions adopted internationally and set forth in national legislation do not reflect the scope
and various forms of corruption. In order to understand this phenomenon, it is worth analyzing
the measures taken in the framework of the anti-corruption policies and discerns the patterns in
order to build a concept of corruption. This analysis highlights the dynamics in the concepttuali-
zation of corruption in line with the level of development and achievements in various sectors of
public life, presently confining corruption to the domain of serious forms of misconduct, such as
administrative and criminal misbehavior.
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Introduction

It is the settled position of the international expert community, that there is no single
definition of corruption. Several working formulae developed by international organizations are
used for specific purposes. But these definitions do not encompass various forms of this
multifaceted phenomenon. Instead, the international community and foreign governments tend to
conceptualize corruption. That is to say, they try to develop common principles and criteria
based on which certain patterns of behavior; practices and conditions could be considered as
corrupt. There are many benefits to this approach. Among others, this allows keeping the list
open and subject to further adjustments, as necessary to meet the emerging challenges. In this
paper, | attempt to identify the position on conceptualizing corruption in the context of the
reforms that have taken place in Azerbaijan in recent years under the banners of the fight against
corruption. | made a particular accent on the developments in public sectors, trying to discern
patterns in delineating corruption in the public sector. Corruption in the private sector merits
separate and closer attention. Although the national legislation even contains the definition of
‘corruption’ per se and mentions this word in legislation, this position does not contribute to the
conclusion that the concept of corruption is clear-cut and net. Far from it, the practice of the
application of laws and official statements of the Government shows that corruption is no way
near to be defined yet. Whether this has a positive or negative ring to it, is not the subject of this
article. In order to particularize the matter, the article aims to demonstrate a certain dynamic in
shrinking and stretching of the corruption concept, which is reflected in the government actions.
In order to show this, I will collate the measures and developments that took place within the
framework of the national and institutional anti-corruption strategies and review the
implemented measures against the yardsticks provided by the United Nations Convention against
Corruption. Although the latter does not provide a definition of corruption, it certainly sets out a
universal formula for tackling it.

General Framework
According to the global anti-corruption watchdog, Transparency International, “corruption
is the abuse of entrusted power for private gain”. In order to explain the phenomenon, TI clas-
sifies it as grand, petty and political, depending on the amounts of money lost and the sector
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where it occurs.[1] The European Bank of Reconstruction and Development, in its turn, says that
“corrupt practices mean the bribery of public officials or other persons to gain improper
commercial advantage”.[3] Although initially, the EBRD aimed at compartmentalization of
corruption and targeting commercial advantage, in practice it also refers to the wider definition,
for compliance and anti-corruption and anti-fraud activities. Explaining it as something resulting
in the erosion of public confidence in political institutions and legal systems, the EBRD directive
states that “Corruption involves the abuse of public or private office for personal gain”. [4] The
World Bank provides a definition of corruption as “the abuse of public office for private gain”.
[5] The definitions above hinge on the concepts of the ‘office’ or ‘power’, whether private or
public, their abuse and the purpose of ‘gain’. Research rightly points out that most definitions
relate corruption to the behavior of a public official, point to an illegal act, emphasize the pay-
ment of bribes, and assume some direct and indirect benefits to one or both parties and these
limitations make it impossible to capture the whole scope of corruption.[6] Despite the narrow
circle, these definitions provide a fulcrum to build on, which may lead to a commensurate
understanding of corruption. Whether the anti-corruption legislation and practice of its
application in Azerbaijan reflect the centripetal trend of formulating the concept of corruption is
the subject of the following analysis.

Early-stage

Traditionally, in Azerbaijan, corruption is either taken for bribery or for any possible
misconduct in office. While the modern understanding of corruption is located in the domain of
misconduct of officials, it was not always the case in the past. In the early years of independence,
i.e. in the early 1990s, when the state was extremely fragile and prone to serious existential
challenges, corruption was seen exclusively as a form of criminal activity, its serious forms to be
specific. With little to no legislation aimed at fight against corruption, early statutory instruments
listed corruption among serious forms of crime predicate to the activity of the organized criminal
groups along with other forms of economic crimes, such as bribery, false entrepreneurship and
bankruptcy, diversion of credits supported by state guarantees, racketeering, false auditing, etc.
The law enforcement bodies took drastic measures against serious forms of crime, while
corruption cases were some sort of side effects of the anti-crime efforts. Notably, the legislative
instruments describe a dire condition of corruption being perceived ‘as a norm’ in the Presi-
dential Ordinance Ne 181 dated 09/08/1994 On intensifying measures aimed at fighting against
crime and consolidating lawfulness and law and order. As a measure to tackle corruption, the
Ordinance 1994 required running of open and transparent trials to expose corruption. It also
encouraged more active take on corruption and economic crime elements, as a means of
undermining financial resources for the organized crime. While the priority of the state at the
time was the restoration of law and order and thwarting of external menaces, certain measures
driven by the early statutory instruments counted for consolidation of a prospective anti-
corruption framework. When the law enforcement authorities demonstrated progress in the fight
against crime, taking down organized criminal rings, it became apparent that bureaucracy had
turned into the primary habitat of arbitrariness and corruption.

As the next step, the Government aimed at dismantling the legacy of the former Soviet
Union, its bloated machinery of financial supervisory and law enforcement apparatus leeching on
nascent entrepreneurship in the Presidential Ordinance Ne 463 dated 17/06/1996 On setting in
order state oversight in the field of productions, service and financial-credit activity ad banning
ungrounded inquiries. The measures which were taken at the initial stage, such as sporadic
restricting of financial inquiries and centralizing financial investigations by law enforcement, did
not seem to be a proportionate response to challenges in the field, which bred corruption. In the
course of the reforms undertaken in line with the Ordinance 1996, the Government identified and
scrapped several parallel and repetitive financial control and examination mechanisms. Soon it
became apparent that further positive results were contingent on deeper reforms that would
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secure removing barriers to building a market economy, especially hurdles to foreign invest-
ments, which was considered as a foundation for building a sustainable economy. According to
the proclaimed position, tackling corruption stipulated achievement of these targets.

The new Presidential Ordinance Ne 69 dated 07/01/1999 On streamlining state oversight
system and removal of artificial barriers to the development of the entrepreneurship identified
bribery and red tape, especially the occasions of these types of behavior demonstrated in the
course of ungrounded financial examinations, registration and incorporation of legal persons, as
well as licensing as burning problems. In an attempt to curb abuse of office by the law enfor-
cement officials, the Ordinance 1999 prescribed centralization of the parallel financial investiga-
tions through establishing a register for criminal financial investigations under the auspices of
the financial authorities, including the tax authority and bank regulator. The Ordinance came at
the time when the economy of Azerbaijan saw steady investments, the flow of which was dimi-
nished and occasionally interrupted by the unjustified interference and abuse of office by public
officials. Facilitation payments extorted by law enforcement and auditing institutions were iden-
tified as the principal challenges posed to the economic development of the country. Apart from
the private sector interferences, the reform also addressed abuses in the public sector. In order to
streamline control of public spending’s, Government scrapped supervisory-auditing units in all
public institutions and left public financial control with the Ministry of Finance. It is apparent
that in the course of a few years, the concept of corruption widened enough to merit addressing
in its own right, and not as misbehavior emanating from the organized criminal activity or
alternatively, as a form of economic crime. Duplication of control mechanisms, prolongation of
the terms of auditing and criminal investigation, complicating of administrative procedures,
abuse of power in the communication with the entrepreneurs, especially foreign businesses,
addressing of civil disputes within the framework of criminal proceedings were perceived as
manifestations of corrupt behavior. This added up to the understanding of corruption as a gross
type of criminal behavior.

An important development in this field took place when the authorities spelt out economic
crimes and corruption, specifically its forms like an offence of abuse of office, as the predicate to
money laundering in the Presidential Decree Ne 730 dated 27/01/1998 On Some Measures to
Tackle Economic Crime. Although it tackled specific instances of corrupt behavior and econo-
mic offences, it demonstrated the will to address corruption, not as an isolated criminal behavior.
It reflected the approach of the Government to treat corruption as a crime committed at large
scale and generating illegal funds, resulting in subsequent offences of money laundering and
undermining the fragile process of setting up a legitimate market economy.

As a result of the aforementioned measures, the authorities managed to stabilize the si-
tuation, diminish red tape to sensible proportions and raise awareness about corruption in the so-
ciety. With the bureaucracy harnessed to a certain degree and the economy resuscitated, mainly
at the cost of the foreign aid, and law and order established, the state administration policy did
not have to focus solely on the existential threats. The analysis of crime statistics show that the
level of serious crimes dropped by 30%, violent crimes and fatality dropped almost twice within
1994-2000. Nevertheless, the level of fraud offences more than tripled.[7] The agriculture sector,
shrinking in the years 1990-2000, started to grow since 2000 and reached the level of the 1990s
only in 2015. Since 2000 the international donors, including the World Bank, EU started to in-
vest in the non-oil sector. The growth in the level of productivity in the years 2000-2008 was
16%, later on, it dropped to 2%.[8]

Corruption took the stage among the ultimate challenges facing society. The new Presiden-
tial Ordinance Ne 730 dated 08/06/2000 On Intensification of Fight against Corruption speci-
fically targeted corruption as the main problem for further economic development, foreign in-
vestments, adequate public procurement, proper usage of natural resources and other social and
economic benefits. Building on the results of the preceding measures, including the partial
development of the legislative framework dealing with economic crime, the Ordinance 2000
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proclaimed the fight against corruption as one of the main trends of state policy. This instrument
also reflected the new economic reality of Azerbaijan where the private sector by far dominated
the public sector in the economy. This situation ought to be reflected in the statutory and insti-
tutional framework in order to address the challenges in an adequate manner. It was indicative of
the fact that the authorities extended their vision of the concept of corruption to include the abuse
of power in the regulatory and supervisory institutions, misconduct of officials with a view to
gain not only material but non-material benefits, misappropriation of property and wealth of the
state, unfair competition, concealment of income, flawed state financial control and inadequate
public expenses, as well as illicit enrichment. Notably, the Ordinance 2000 remains the only le-
gislative instrument to reflect on the illicit enrichment as a form of corruption. Illicit enrichment
is not criminalized in Azerbaijan yet. The Ordinance also outlined a very important issue that all
the measures aimed against corruption until then were occasional and sporadic and did not
produce the necessary results. The authorities expressed the political will to tackle corruption in
its own right and not only as a part and parcel of the economic crime or organized crime. Among
others, the Ordinance 2000 envisaged the development of a specific founding statute and action
plan to fight against corruption. Despite the time limit of six months allowed for the develop-
ment of the mentioned instruments, the process took four years. This might also be indicative of
the position that the Ordinance 2000 outpaced the existing level of understanding the phenome-
non of corruption at the time.

Strategic Approach

The starting point for systemic and sustainable anti-corruption efforts date back to 2004. It
is in this year that the principal legislation in this field was adopted. Previously, the anti-cor-
ruption measures defining the position of the Government in defining the concept of corruption
were promulgated through the secondary legislation. The level of commitment rose when the
parliament passed the Anti-Corruption [Framework] Act 2004, which became effective as of
01/01/2005. As declared in the preamble, the Act aimed at setting the standard for prevention
and detection of corruption offences and to preempt negative consequences caused by
corruption. Corruption is positioned in the law as an indispensable element of the general
framework of the welfare state and social justice based on irrevocable human rights and
freedoms and sustainable economic development. It hinges on the targets of lawfulness,
transparency and effectiveness of State authorities, municipal bodies and officials. The Act
accentuates on the behavior of people that should be regulated and punished in order to tackle
corruption. It, therefore, meant to be the legislative foundation for securing systematic,
coordinated, targeted and sustainable actions specifically against corruption, and also an etalon
for subsequent legislative acts. The level and weight of impact of the Act on the subsequent
legislative and institutional measures are hard to measure and even harder to demonstrate as the
country achieved the European standards for systematic public consultations on bills and
adoption procedure within the parliament only recently.[9] In the preceding period, there was a
lack of any additional material which could have displayed the process of development,
discussion and adoption of the laws hinting at the objectives underlying statutes. The review of
the structure of this Act shows that only a small part of it is dedicated to the definition of the
substance of corruption, while the most part of it is dedicated to institutional arrangements,
description of violations and their perpetrators, as well as consequences of corrupt behavior.
More symbolically, rather than functionally, the Statute obliges all officials of the state institu-
tions and self-governing bodies to fight corruption within their competences. In addition to the
lists of officials who can be held liable for corrupt behavior and the list of such types of beha-
vior, the Act describes few anti-corruption measures. These measures cover certain aspects of
asset declaration, gift and conflict of interest rules and whistleblower protection.

In order to specify the contribution of the Act 2004 to the shaping of the concept of
corruption, it is worth to look deeper at the statute. The Anti-Corruption Act 2004 provides defi-
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nition of corruption: “Corruption shall mean illicit obtaining by an official of material and other
values, privileges or advantages, by using for that purpose his or her position, or the status of the
body he or she represents, or his or her official powers, or the opportunities deriving from those
status or powers, as well as bribery of an official by illicit offering, promising or giving him or
her by individuals or legal persons of the said material and other values, privileges or advan-
tages”. It is reminiscent of the definition of the criminal offences of bribery and abuse of office.
Such an approach, if accepted as an exhaustive definition, would have diminished the scope of
the anti-corruption activities and exhausted the means of handling anti-corruption measures. This
narrow approach to the definition of corruption is compensated by the introduction of additional
ancillary terms. According to this approach, the Anti-Corruption Act 2004 uses the term
“offences related to corruption”, which according to Section 9 include corruption offences and
offences conducive to corruption. The Section provides a long list of violations in addition to the
one featured in the definition of corruption. Such an approach adds certain complications. For
example, the use by an official of unlawfully obtained property with a view to deriving benefit
for himself or herself or for third persons, for acting or refraining from acting in the exercise of
his or her service duties or powers; and the getting, by an official, of benefits from savings
(deposits), securities, rent, realty or lease in the course of performing his or her service duties
(powers) are considered corruption offences. While acting as a representative of individuals or
legal persons in affairs of the body in which he or she is holding an office or the body under his
or her subordination or supervision or accountable to him or her; or refusing, without due
grounds, giving to individuals or legal persons information as provided for in the laws or other
normative legal acts, or to delay the giving of that information or to give incomplete or distorted
information by an official are the examples of offences conducive to corruption. The complica-
tions mentioned above relate also to the rationale and practical significance of such a differen-
tiation. The law neither provides for criteria and principles for a different classification of the
types of behavior nor does it explain what kind of difference in consequences will ensue. Also, it
is not clear why the legislature decided to provide this range of activities and not another. The
attempt to expand the concept of corruption apparently lacked the necessary justification. The
author has skepticism as to the practical and theoretical significance of having such a wide spec-
trum of misconducts. Not all of these are listed in other statutes for the purpose of prohibition,
such as the Penal Code 2000 or Code on the Administrative Infractions 2015, or any other
statute, in order to be enforced. As a framework statute, the Anti-Corruption Act 2004 is not
referenced in other punitive statutes presently. Until 2011, the Penal Code 2000 had a reference
to the Act for the purpose of defining the notion of ‘official’, but this reference was scrapped by
the legislative reform in 2011, according to Penal Code (Amendment) Act 92-111QD dated
07/04/2006.

The adoption of the Anti-Corruption Act 2004 inaugurated the formal record of targeted
anti-corruption efforts in Azerbaijan. In 2004, the authorities developed and launched the first
anti-corruption triennial action plan. Since then the anti-corruption measures are implemented in
the format of coordinated policies and action plans.[10] While the strategies describe the con-
ceptual issues and approaches, as well as set standards and goals; specific measures aimed at
reaching the goals and abiding by the standards are set forth in the actions plans. The Action
plans are laid in the format of specific measures, indicators of performance, competent insti-
tutions and time frames. The overview of the anti-corruption strategies and programs cast light
on the issue of conceptualization of corruption, i.e. defining corruption through the measures
aimed to tackle this phenomenon through the set of regulatory and administrative measures.
Within the period of 2004-2018, Azerbaijan formally adopted and implemented two anti-
corruption strategies and four anti-corruption action plans. In doing so, the authorities drew on
the achievements and good practices of the previous years and streamlined various initiatives by
government, civil society and international stakeholders into a single process. Within the review
mechanism of the UNCAC implementation, it was specified that anti-corruption strategies could
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provide a comprehensive policy framework for actions to be taken by States in combating and
preventing corruption and could be a useful tool for mobilizing and coordinating the efforts and
resources.[11] Indeed, the anti-corruption strategies in Azerbaijan, especially the process of their
collective elaboration, wider involvement of the civil society in surveying the efficiency and
awareness-raising, as well as political support at the highest level have been acknowledged in the
international reports.[12] The analysis below is not aimed at measuring the efficiency of the
strategies in terms of their impact, ownership, addressing the real risks, simplicity, and being rea-
listic in terms of their objective; nor does it provide an insight into the process of their for-
mulation, promulgation and subsequent revision, i.e. the criteria provided for proofing sound
anti-corruption policy.[13]

The first National Anti-Corruption Action Plan (NACAP) 2004-2006 was introduced by
the Decree of the President of the Republic of Azerbaijan Ne 377 dated 03/09/2004. The docu-
ment is composed of two parts, the first part setting the conceptual basis, akin to the strategic
overview, and the second part listing practical measures. In addition to such important measures
as setting up specialized anti-corruption agencies, NACAP required the harmonization of
legislation with the Anti-Corruption Act 2004. The Action Plan referred to the requirements of
the international instruments defining certain behavior as corruption offences. It provided for
implementation of these provisions in the national legislation. Thus Azerbaijan joined interna-
tional and regional anti-corruption instruments and hence the regime envisaged by these instru-
ments, including review mechanisms, which had a profound effect on defining the concept of
corruption. In 2003 Azerbaijan signed and ratified Criminal Law Convention on Corruption and
Civil Law Convention on Corruption, both of which became effective in respect of Azerbaijan in
01/07/2004. In 2005 Azerbaijan signed and ratified United Nations Convention against Cor-
ruption and informed the Secretary-General hitherto on 01/11/2005, before its entry into force on
14/12/2005. Therefore Azerbaijan is under the effect of the UN Review Mechanism (UNCAC
IRG) and Council of Europe Mechanism GRECO. Furthermore, Azerbaijan is under review by
the Istanbul Action Plan of the Anti-Corruption Network of the Organization of the Economic
Cooperation and Development. These developments profoundly affected and shaped the process
of conceptualization of corruption of Azerbaijan. Azerbaijan has been evaluated for
criminalization and incrimination of corruption, anti-corruption policy, transparency and preven-
tion of corruption in parliament, civil service, judiciary and prosecution service, public procure-
ment, political party financing, as well as international cooperation in corruption cases.

Without reference to any specific concept, the NACAP 2004-2006 rather accentuated on
actions and outcomes relating to such as lawfulness, transparency, supervision of state agencies.
Naturally so, as the Action Plan introduced the relatively new notion of corruption, it had to use
other known concepts to pin on. In comparison to the previous approach, when corruption was
seen as a form of crime or more specifically such a variety as the economic crime, this time the
authorities tried to define fight against corruption in terms of a general framework of boosting
the economy and improving state administration. The measures formulated in the action plan
transcended the reign of the criminal law into the domains of finance, public administration and
socio-economic sphere. The concept of corruption stretched out not only through the legislative
but also through the set of regulatory and practical measures.

As a result of the implementation of the first Action Plan, Azerbaijan set up its anti-
corruption institutions for prevention and law enforcement, in the meaning of the UNCAC
relevant provisions. The Commission on Combating Corruption established according to Section
4.2 of the Anti-Corruption Act 2004 mainly acts as a specialized agency in the field of preven-
ting corruption, develops state policy on corruption, and coordinates the activity of public
institutions in this area. The Anti-Corruption Directorate with the Prosecutor General, set up by
the executive order is the specialized anti-corruption law enforcement agency entrusted with
limited functions in the field of prevention and mainly with the criminal investigation of cor-
ruption offences, including exercising of the Special Investigation Means. The former acts in the
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domain of prevention and the latter generates case law through the investigation of criminal
cases.

Most importantly, in 2006 corruption offences in the Penal Code 2000 saw a substantial
upgrade to the international standards. Such concepts as an offer, promise, acceptance of offer
and promise of a bribe, trade in interest were criminalized by the introduction into the corres-
ponding sections of the Criminal Code 2000. The definition of an official expanded to cover a
variety of functionaries in both public and private sectors, mainly in charge of the managing,
controlling and disposing of assets. Such a considerable expansion of the corruption offences
took place within the framework of the implementation of the international instruments at the
recommendation of the review mechanism experts.

The subsequent Anti-Corruption Strategy, i.e. the National Strategy on Increasing
Transparency and Anti-Corruption (NSITAC) had two action plans. The first one promulgated
by the Decree of the President of the Republic of Azerbaijan Ne 2292 dated 28/07/2007 covered
the period of 2007-201. The second one promulgated by the Decree of the President of the
Republic of Azerbaijan Ne 2421 dated 05/09/2012 covered 2012-2015. As seen from the title, the
authorities tried to insulate corruption from the domain of the general framework, previously tied
to the concept of lawfulness, supervision, transparency, etc. This time the concept of corruption
appeared in the context of good governance principles. According to the classical explanation,
Good Governance has eight major characteristics. It is participatory, consensus-oriented, accoun-
table, transparent, responsive, effective and efficient, equitable and inclusive and follows the rule
of law. It assures that corruption is minimized, the views of minorities are taken into account and
that the voices of the most vulnerable in society are heard in decision-making. It is also
responsive to the present and future needs of society.[14]

As seen from the title, transparency was set as the general framework and corruption was
coined as unlawful practices and behavior worth punishment and suppression due to breaching
the normal course of transparent activity of the state bodies. Corruption proofing of regulatory
instruments, the raising of awareness and implementation of the international legal instruments
were the typical issues specifically referred to the (anti) corruption domain in this document.
Law enforcement and courts were set as the main platform to handle corruption, while other state
institutions were commissioned to operate in the field of transparency. For example, in order to
boost transparency the Parliament, Presidential Administration and Ministry of Justice were
charged with the elaboration of the national database of legislation, securing of public
participation in the legislative process and carrying out feasibility studies in the field of lobbying.
Cabinet of Ministers was charged with formulation and adoption of conflict of interest and
professional behavior rules and practical tools.

The National Anti-Corruption Action Plan for years 2012 - 2015 was endorsed along with
the National Action Plan on Promotion of Open Government. It continued the trend of the
previous action plan. Traditionally anti-corruption measures covered further improvement of (1)
legislation in the field of criminal investigation and prosecution, (2) reviewing grievances and
applications, (3) activity of the specialized anti-corruption agencies, (4) AML regime, (5) civil
service regulation and practice and other sector-specific activities. Strikingly, it also encom-
passed the means and tools for securing professional conduct, prevention of conflict of interest
and systemic violations, such as impeding entrepreneurial activity in the context of the fight
against corruption. The Government continued its demarcation of transparency-bound measures
through the establishment of the one-stop-shops. The concept of corruption was further pushed
in the field of serious violations of conflict of interest and professional conduct rules, as well as
criminal infractions.

The success of the national project on delivery of public service ASAN, to be described
later, led to the shift on the approach of tackling corruption. The authorities refrained from
adopting a separate anti-corruption plan and confined the anti-corruption measures to a chapter
in the National Action Plan for 2016-2018 on Promotion of Open Government, promulgated by
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Decree of the President of the Republic of Azerbaijan Ne 1993 dated 27/04/2016. It would be a
far-fetched statement that the authorities tried to conceptualize corruption as the most aggra-
vating form of breaching the normal course of public administration, civil service and
entrepreneurial activity. But the intention to concentrate main efforts in the domain of the
criminal or administrative law and slightly in the field of integrity is obvious. While some areas
encompassed by Action Plan are specific to the OGP, other areas traditionally considered as anti-
corruption was declassified as anti-corruption measures and handled as efforts targeting Open
Government targets. The former include such measures as improvement of electronic services
through the capabilities and use of the Electronic Government portal, reduction of the number of
official documents and certificates required by the public institutions, improving e-payment
methods; securing access to information through the operation of Information Ombudsman,
developing the mobile versions of the websites of public institutions; and ensuring public parti-
cipation and civil society involvement through establishing civil society platform, financing pro-
jects, setting up civil councils in state institutions. While the further improvement of the
legislative database; ensuring financial transparency shifted to the transparency domain due to
applying such methods as using information technologies in the implementation of the state
financial oversight and improving electronic control, disclosure of the annual report on execution
of the state budget, on state procurements by budgetary organizations in the internet pages.
Recruitment and discipline, as well as professional conduct of municipal officials; and increasing
transparency and responsibility in private sector, including measures aimed at securing trans-
parency, ethics and accountability standards, development and adopting draft law on Compe-
tition Code were listed among the OGP activities. Notably, the cornerstone of the criminal law
reform envisaged mitigation and decriminalization of economic violations in the private sector.

The national authorities abandoned the plans to develop separate anti-corruption strategies
by continuing the trend and adopting the Open Government Initiative Action Plan 2020-2022.
However, this approach does not match the concerns of the international institutions looking at
the corruption situation in the Country. The measures described above affected the scorings of
Azerbaijan to a certain extent. The score of Azerbaijan in the ratings of TI’s Corruption Percep-
tion Index surged from 24 in 2011 to 31 in 2017.[15] However, subsequent shifts to 25 in 2018
and back to 31 in 2019 makes it hard to argue with the argument that fluctuations of these ratings
do not add up significantly to understanding the corruption situation in the country.[16]
However, the study in this field also expressed a cautious opinion that the institutional and
regulatory measures did not affect the international anti-corruption ratings [17], the long term
results partially disproved it. But the overall performance does not allow much room for opti-
mism in continuing the trend of shrinking the concept of corruption. It rather necessitates the
expanding of the concept to deal with the problems in a robust manner.

Conclusion

Although the national legislation contains the definition of ‘corruption’ in the Anti-
Corruption Act 2004, this definition is not conclusive and indicative of the understanding of
corruption and handling measures to counter it in Azerbaijan. The analysis of the measures
potentially targeting corruption shows that the authorities in Azerbaijan did not pursue the goal
of clearly delineating the concept of corruption. Apparently, due to the lack of profound research
of this problem and scientific justification, they rather took the stance of identifying particular
violations and proposing measures to address its consequences or prevent its occurrences. The
concept of corruption, mirroring the process of fight against corruption, passed several stages of
evolution, first growing to dominate the public agenda and then shrinking back to its traditional
domain of corruption. It is presumably explained by the substantial achievements in establishing
law and order and then reaching the economic stability, which moved corruption, as a challenge,
behind the scenes. It started in the criminal law reigns when corruption was treated as a predicate
to the organized criminal activity. After gaining tangible achievements in the field of law and
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order, corruption was declared as the stumbling block for the development of the economy and
building social justice. Soon enough, problems previously identified as corruption-related were
rethought as matters of transparency, good governance and open government. While the
government closely follows the pattern defined by the international instruments to which it is a
party, the concept of corruption entrenches in the domain of serious forms of misconduct, which
are subject to various forms of liability. This approach, however, does not match the existing
concerns.
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Abstract

One of the current problems of modern society is cybercrime, which is characterized by
multidisciplinary nature. Due to the development of ICT, the increase of information offenses
requires an international legal approach to the problem. There is a need for legal regulation of
the terms "information offense”, "cybercrime", "computer crime” used in various sources. At the
same time, it is important to legally identify the differences between information and data, which
are the main object of such violations. In the article these problems were analysed in detail,
suggestions and recommendations were put forward.

Keywords: information offense, cybercrime, information communication technologies,

computer crime, information, data.

Cybercrime, which is emerged with the advent of ICT and the Internet first was mentioned
in the 1960s. The information about the first known cybercrime was published in the
Minneapolis Tribune on October 18, 1966, in an article under the title "A Computer Specialist
Accused of Hacking a Bank Account.” [4, 8]

A thought-provoking point about the research is that the term "cybercrime™ is being
interpreted from different perspective. The notion of "computer crime" used by a group of
authors is interpreted as cybercrime. Other groups of authors describe cybercrime from a wider
perspective.

Authors who use the concept of cybercrime, in any case, link them to the data. Dulger
Murat Volkan refers to computer crimes (cybercrime) as crimes against data systems and
systems related to data operations. [3, 1486]

To define the most relevant approach, one should set as a target the clarification of the
following issues:

Comparative analysis of theoretical approaches to cybercrime and computer crime;

Analysis of international and regional norms on the issue;

Research and analysis of national legislative basis;

Research of international experience on the issue;

Summing up of the received research results and conclusions.

At the international level, various international organizations defined the term
“cybercrime”. According to the definition given at the Paris meeting of the Commission of
Experts of the European Economic Community in May 1983, computer crimes are any illegal,
immoral, or unauthorized behaviour in a system that automatically brings to processing or
transmitting data. The European Economic Community divides the cybercrime into five
categories:

Deliberately accessing, compromising, deleting, or destroying computer data in order to
get illegal access to the source of information or other valuable information;

Intentional access, alteration, damage or destruction of computer data or programs;

Knowingly and without permission deletion of computer data or programmes for the
purpose of disruption of computer systems;

Violation of the commercial rights of the legitimate owner of a computer program;

Intentional intrusion into the system by violating the security measures applied without the
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consent of the person in charge of the computer system. [4, 7]

The Budapest Convention on Cybercrime of 23 November 2001 should be noted as one of
the international norms in this realm. The Convention classifies cybercrime differently:

Crimes against the confidentiality, integrity and accessibility of computer data and systems
- illegal access, illegal interception, data interference, system interference, misuse of devices;

Crimes related to the use of computer tools — computer-related forgery, computer-related
fraud;

Crimes related to the content of data - offenses related to child pornography;

Crimes related to copyright and other similar rights - offenses related to infringements of
copyright and related rights.

The Convention divides cybercrime into computer crimes and crimes committed with the
application of computers. One can agree with the position offered in the Convention, as all the
crimes listed above are committed in cyberspace. Though all these acts are sanctioned in the
criminal legislation of the Republic of Azerbaijan, these norms are not mentioned just in one
chapter on cybercrime but are reflected in various chapters. Since ICTs cover all aspects of
human life in modern times and that are widely used for criminal purposes, information
technology should be regarded as the easiest way to commit crimes. In this case, it is not
reasonable to consider all crimes committed using the cyber environment as cybercrime. This is
due to the fact that the object and motive (purpose) of criminal acts are various. On the other
hand, many actions in cyberspace can be performed in traditional ways. For instance, the
circulation of child pornography provided for in Article 171-1 of the Criminal Code of the
Republic of Azerbaijan - distribution, advertising, sale, transfer, sending, offering, acquisition of
child pornography is accompanied by the actions of preparation, acquisition or storage for the
purpose of facilitating, disseminating or advertising. Such pornographic products can be
distributed not only in cyberspace, but also in the form of various publications, hard copy items
and materials. Therefore, the approach of the legislation of the Republic of Azerbaijan can be
considered acceptable. It is relevant, by considering the characteristics of the environment in
which ICT is developed to introduce changes regarding the methods of committing many
traditional crimes. The other burning issue is that terrorism and other similar crimes are left
outside the scope of the Convention. The spread of open calls for terrorism (for example, on
behalf of ISIS) on Twitter, YouTube and other social networks requires to increase the list of
crimes committed via ICTs. [2, p. 414] Dragging attention to the international experience, one
can consider varying norms and regulations on the issue. In France, for example, though securing
personal information is specifically regulated, there is no separate regulation for Internet-related
crimes. Moreover, there is no distinctive norm as to who will be responsible for crimes on the
Internet. Overall, a distinctive feature of French law is that crimes related to data and computer
systems are classified in a specific way. [8] Although the Criminal Law of France does not
provide the definition of cybercrime, special entities have been established in many government
agencies to combat cybercrime.

In the UK, the legal norms on cybercrime and ICT-related crimes are governed by the
Computer Misuse Act from August 29, 1990. [10]

At the time of its first adoption, the Act consisted of 3 sections and a total of 18 chapters,
later on, 3 chapters were added (to the first chapter 3ZA was added in 2005, 3A in 2006, to the
third chapter the 16 A part was added in 2006). The purpose of the Act is to prevent
unauthorized access to computers, alterations, or similar intrusions. Most of the actions provided
for in the Computer Abuse Act are formal by nature, and liability arises regardless of the
outcome (the only exception is 3 ZA). The penalty for the preparation, supply, and acquisition of
means for the commission of other crimes is not reflected in Chapter 3A. This is due to the fact
that ICT is included in the norms establishing sanctions for these crimes as means of committing
crime. This in its turn avoids double liability cases. The United States of America being one of

the world's tech giants, was the first country where computer crimes were committed. According
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to the relevant sources, already in the 1980s, information business and information services
started to develop rapidly in many developed countries. For instance, at that time in the United
States, 3% of the population worked in the agricultural sector, 20% was engaged in industry,
30% worked in service sector, and 49% was occupied in the development of information proces-
sing tools. Moreover, as the United States has a federal structure, each state has its own cyber-
crime regulation. Section 18 of U.S. legislation under the title "Crimes and Criminal Procedure,”
sets out various penalties for information rights violations. Here we see a triple classification of
computer crimes, computer-facilitated crimes, computer-supported crimes. This type of classifi-
cation or very close to this one is also used in Australia, Canada, the United Kingdom and on
international level.

As it becomes evident, cybercrime and ICT-related crimes in the United States are being
considered separately and have different legal regulations. By the same token, current Federal
laws are being amended as new types of cybercrime and ICT-related crimes emerge.

The first laws and regulations in Continental Europe on who will be responsible for crimes
committed on the Internet were adopted by Germany. Therefore, the Law on Telecommu-
nications of 1997 brings clarity to the situation of subjects in Internet broadcasting in terms of
penalty terms. According to the abovementioned law, the content provider who prepares the
content of any publication on the Internet will be liable under the general provisions if the
articles, images, and other materials in that publication contain criminal content. Moreover, the
law stipulates that providers should not be prosecuted. On the other hand, service providers can
be held liable for such negligence if they are aware of this characteristic of the criminal infor-
mation they store on the host computer and have the technical ability to prevent that information
from being obtained on the Internet. Afterwards, the amendments to the Law dated 14.12.2001
expanded the areas of responsibility of individuals on the Internet. The violations were also
codified in Germany, which is part of the Roman-German legal system. An interesting aspect is
that cybercrime in Germany is not considered under the separate chapter.

Depending on the different objects of crime, specific articles prescribe punishment for acts
related to ICT. Thus, the German Criminal Code provides for the following crimes related to ICT
on "Violation of the confidentiality of the private and personal spheres”. [9]

Furthermore, Information espionage (Article 202a); Phishing (Article 202b); Preparation
for information espionage and phishing (Article 202c); Processing of stolen data (Article 202d)
are considered as different types of crime.

The Computer Misuse Act of Singapore, [7] which presents by itself a compelling
approach to combating computer crime, provides a list of cybercrimes. Based on the review of
the Act, one can presume that the Regulation of data breaches of Singapore is almost identical to
British law. Hence, illegal logging has been criminalized in all foreign countries. However, there
are already discrepancies in the Regulation of the use of computer data for profit. In some
countries, this is considered a cybercrime,

If to extrapolate, one can conclude that in the early days of ICT, the term "computer crime"
was preferred, but in recent years in the legal literature, the term "cybercrime" is used more
often. There are two possible reasons for this state of the art: Primarily, to raise the legal profile
of cybercrime at the international level; Secondly, to prove that due to the rapid development of
the sphere, the ICT is not just about computers.

By coincidence, in most literature on the topic "the infringement of the right to informa-
tion" refers merely to cybercrime. Certainly, cybercrime is a major act that puts under the threat
the completeness, confidentiality, and accessibility of information. However, as information
relations are more extensive, the violations of the right to information must also be considered
within a broader perspective. For instance, if by obtaining information about a person's private
life, certain cyber information becomes the object of an attack, then it is also possible to violate
the rights of that person by insulting him in cyberspace. In this regard, the boundaries of the
issue of the infringement of the right to information are somewhat wider. Plausibly due to this
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reason the classification of cybercrime in the Budapest Convention is given in this context.

Taken into consideration the abovementioned points, the interpretation of the violation of
the right to information in the current article is given in a different form: the violation of the right
to information does not only mean actions directed on infringement of computer information, but
also any infringement in cyberspace, and one should bear in mind that the existence of ICT is an
important condition for the perpetration of this infringement.

In fact, it would be more accurate to use the term "data" rather than information as the
object of violation of the right to information.

Since upon the registration of information, it acquires the form of data. In general, there are
terminological entanglements. To elucidate the issue and come to a definite conclusion, one
should clarify some theoretical and legal concepts:

Approaching to the issue from the legislator's point of view, information is data on persons,
objects, facts, events and processes regardless of a form of their representation (Article 2 of the
Law of the Republic of Azerbaijan “On Information, Informatization and protection of infor-
mation”).

Article 1 of the Law of the Republic of Azerbaijan on “Freedom of information”, infor-
mation for goals of this Law means any news on events, processes, facts and persons ongoing in
nature, society and state irrespective of its presentation form.

None of the abovementioned legislative acts defines the term “data”. Article 1 of the Law
of the Republic of Azerbaijan dated March 9, 2004 “On electronic signature and electronic
document” defines data as information suitable for processing by means of information
technologies. Furthermore, the Criminal Code and the Code of Administrative Offenses do not
cover the term “data” but refer to the notion of "computer information". Thus, according to
Article 271 of the Criminal Code, "computer information”, means any information (facts, infor-
mation, programs and concepts) that is suitable for processing and using via a computer system.
The Budapest Convention “On Cybercrime” sticks to a similar approach:

“Computer data means any representation of facts, information or concepts in a form
suitable for processing in a computer system, including a program suitable to cause a computer
system to perform a function. Traffic data means any computer data relating to communication
by means of a computer system, generated by a computer system that formed a part in the chain
of communication, indicating the communication’s origin, destination, route, time, date, size,
duration, or type of underlying service.” Therefore, the Convention brings extra chain-notion to
the scheme pictured in the current work:

The question arises: Which term can be more effective and relevant for legal interpretation
so as to meet the conditions of both theory and practice? — Of course, the word "information™ is
mostly used for news in the media. "Information" transfers to "data" after registration. Would it
be better if the legislature uses the term "computer data” or "data"? — Let's consider now the
theoretical side of the problem.

In the textbook "Information Law" which is the first textbook in the field of information
law published in Azerbaijan, the authors interpret the data as information about the events and
occurrences. To put it in other words, the data is information recorded through long-term
observations or technical means, devices. In the English-Turkish Encyclopaedic Dictionary on
Informatics under the term data are understood: 1) observations, measurements, etc. required for
making a certain decision; 2) Numerical or non-numerical quantities that can be processed and
used in a computer; 3) Formal and agreed presentation of facts, concepts or orders relevant to
communication, interpretation and operation. [6, 180]

Information: 1) Meaning that was given to the data based on the rules adopted in data
processing; 2) From the perspective of information theory, any information that reduces the
uncertainty of the occurrence of a particular event among many possible events; 3) Covers any
concept, fact, meaning derived from the data. [6, 373] Data is interpreted as the information that
can be processed by human beings or automatically. [6, 52]
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According to other scientists approach, data is a dialectical component of information, a
type of information that is described in a more earnest, special form in comparison with the usual
freely structured information, which is usually inherent in speech, text and visual information.
Such a form of description allows you to automate the collection and storage of data, which is
then processed by humans or the media. [5, 13]

If to sum up both theoretical and legal aspects, the legislature does not clearly determine
that any received fact appears in the form of information upon registration. However, the in-
terpretation of many norms (for example, in order to obtain registered information, a person must
submit a request for information, not a request for obtaining data) makes it clear that in legal
regulation facts recorded on both electronic and paper media are considered as information.
However, there is also a contradiction. This is due to the fact that the above-mentioned laws use
the term "personal and family information™ (personal information). In this case, there is con-
fusion in the terminological apparatus. Therefore, we consider it necessary to make the following
changes in the legislation: It would be more correct to use the term "data” in the Laws of the
Republic of Azerbaijan "On access to information” and "On information, informatization and
protection of information” regarding the norms related to the extraction of any information from
the information system. Since information is a broader concept and is perceived as "data" upon
completion of registration. Although there are different approaches to data, it is unfeasible to
envisage the notion without ICT. However, “"computer information™ limits the content of the
data. Data also plays a significant chain role in the operation of modern artificial intelligence
systems. Therefore, one can propose to edit the concept of data in the following way: “Data is
any form of presentation of facts, data or concepts that is suitable for processing in a computer
system, including software that allows delivering any function in the computer system.”
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Abstract

In the article, the model of development of the world economic system and human well-
being of Azerbaijan in the conditions of increasing political-economic relations of countries in
the modern world was studied. In this regard, the economic, political relations and cooperation
of the states, the mutual economy of the countries, the organization of ensuring financial and
human well-being and the modern state of human resources cooperation and development
prospects were investigated. At the same time, socio-economic proposals were made to eliminate
existing problems.

Keywords: economic diplomacy, foreign investment, economic policy, human welfare,
sustainable development, economic realities.

Introduction

In modern times, new approaches in the World Political Economy, the existence of high
technologies are conducive to human progress. At the same time, we believe that in modern
economic conditions, unlike socialism, human welfare states have a number of social and social
needs through budgetary expenditures, which must be provided directly by state institutions.
Such processes are also fundamental in the Holy heavenly books, the rule of human rights “Man
is the Ashraf of the Earth” and the importance of his social progress. Thus, the human being is
born with socio-economic rights as a natural process. The issues described in the Holy Heavenly
books characterize a person as a full-fledged member of society as the creator of his / her moral
and material rights as a result of his / her social abilities and abilities. Thus, in the political
economy of the world, human progress, strengthening of its material well-being and effective
social protection are considered as the main conditions. The essence of these issues is also
explained by the fact that these criteria are achieved individually by The Citizen, the right to
social protection for the improvement of his / her material well-being. Of course, it should be
noted that economic independence, as one of the important conditions of political and economic
principles, is the basis of political independence. In general, it is possible to accurately determine
the goals and objectives, the directions of development for the medium and long-term period, to
develop action programs in various fields sole to achieve fundamental progress in the socio-
economic life of the country [7].

At the same time, it is known that the volume and size of the ship is very small in relation
to the universe when compared with the image of” humanity as a small space ship". However,
the rights of people who are residents of the small ship and ensuring its sustainable welfare and
social protection condition the stability of mankind. For this reason, class discrimination and
social inequality created the basis for the tension arising from the pandemic. Of course, it should
be noted that for hundreds of years the world's natural resources, regulating all political and
economic events, states that dictate the management of small states and presented themselves as
“the world's recognition” experienced a pandemic. Thus, the most politically and economically
developed countries found they helpless in the face of the global disaster caused by Karuna.
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Some political scientists and economic educators commented on the political and economic
turmoil created by the pandemic, which is associated with the existence of divine injustice in
humanity. However, with the flexibility of the political ideology and the regulation of the socio-
economy, fundamental guarantees for the progress and protection of human well-being are
created.

Thus, material well-being, which is present in all periods of human history, together with
its economic and social features, necessitates a complex approach. In this regard, H.Aliyev noted
that” the national wealth of each state is its people", mankind is constantly moving towards
sustainable socio-economic progress and human well-being [1, 23]. In this sense, the existence
of different approaches to the strengthening of human well-being, the directions of its develop-
ment should not change due to circumstances and should always move towards sustainable pro-
gress. In the current conditions, a number of shortcomings in education and living standards rela-
ted to individuals attract attention, which is considered necessary conditions for their regulation
as a result of socio-economic policy. Thus, sustainable promotion is based on economic growth,
which means that the necessary conditions for increasing the financial capacity of people depend
on the production of goods and services. Ensuring effective social protection along with sus-
tainable human progress in the world's economic policy is as specific as the quality in the
economy.

It should be noted that according to David Ricardo's forward-looking theory, the state's
import and export processes should focus on maximizing human well-being based on the prin-
ciple of supply and demand. However, the state program and mechanism of action in this direc-
tion are planned in our republic. At the same time, state measures aimed at ensuring sustainable
social protection of the citizen and covering all areas were taken into account. Thus, the concept
of development “Azerbaijan 2020: vision for the future”, approved by the decree of the president
of our country dated December 29,2012, is characteristic as a clear example of state support to
the progress of human welfare [2, 149]. Thus, we believe that this concept, provision of educa-
tion services to the population in the field of sustainable human development and perorate issues
for various social groups, including low-income families and citizens are the basis for streng-
thening human progress and its material well-being. Since the day Azerbaijan acts as an inde-
pendent state, there has been a steady progress of human development in all spheres of political,
economic, social and social life. However, the national leader noted that society cannot develop
without education characterizes the sensitivity of the state in the field of education and the
development of human development in this direction. At the same time, Heydar Aliyev noted
that “it is impossible to annex and occupy countries with educational progress and keep them in
captivity” [1, 27]. The main goal of human progress is to create a favourable environment for the
long, healthy and creative life of the population.

In connection with this, the political scientist Mehman Ismayilov notes that social welfare
is one of the important directions of state policy and conditions sustainable human progress.
Thus, the head of the country repeatedly noted that Azerbaijani citizens are at the centre of the
state's social policy. All socio-economic measures characterize the political will of our president
and the political and economic agility of the state. More comprehensive solution of the problems
of low-income families in the country is the state's priority policy [3]. One of the important
issues here is the elimination of all factors hindering human well-being.

The World Bank also made comparisons on the countries related to human progress and
considered daily US $ 2.85 for purchasing capacity of the population and US$ 3 for developing
countries acceptable. However, the calculations determined by the World Bank do not reflect the
reality of human welfare in the socio-economic policy of the countries of the world. Thus, we
believe that the amount of food and Consumer Energy Per Capita should be 379.1 kilocalories.
At the same time, issues of development of Agriculture and increasing its productivity,
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restoration of working capacity condition human progress. One of the factors determining human
progress in world countries is that the material income of the population is higher than the costs
and the quality of life of the population varies in social context as it is different for different
societies. But the diversity of human well-being should not lead to deprivation and social
isolation in human progress. For this reason, Azerbaijan is one of the countries sensitive to the
norms of human progress in the world. Thus, the wise leadership of the country's President llham
Aliyev reaffirms the purposeful and large-scale economic measures aimed at protecting the
health of the population and supporting social welfare in Azerbaijan and civil progress at the
heart of our state policy. Thus, the socio-economic orientation of public expenditures in the
budget policy, which creates conditions for economic growth in our republic, is a guarantee for
the development of sustainable human well-being. The definition of socio-economic welfare cri-
teria stipulates issues such as social protection and creation of new jobs reflecting the real
economic landscape, support of agricultural producers, and provision of state-funded higher
education for young people.

Thus, the World Bank, the World Economic Forum and other international organizations
explain the stagnation in the socio-economy, borrowing, reduction of income as a result of
unequal monetary policy and the dictation of the existing financial monopolists to GDP.
However, in modern conditions, the interpretation and reasoning of the stagnation existing in the
political economy of the world, conditions the economic progress of the countries of the GDP
and all their achievements are considered the main criteria of human well-being. At the same
time, GDP is not enough to determine the current standard of living and human well-being of
countries, because the presence of other non-monetary indicators of development in the mirror of
economic progress is characterized as criteria affecting social well-being directly. Of course, in
the interpretation of all these issues and on the basis of socio-economic policy to determine the
directions of achieving economic growth and Human Development. Thus, in addition to creating
an increase in economic progress, the socio-economic environment based on the sustainable
progress of people is considered acceptable.

Economic Welfare and Social Protection Issues

The economic well-being of each state is based on its healthy and reliable socio-economic
policy. Thus, the period of political and economic tension in the United States, which constituted
an effective socio-economic defence, was a plan designed to improve the material well-being of
people. Some economists described this idea as a subject of international law and tried to equate
it with the “Beveric plan” in Britain in 1945, which was related to the solution of “social
security” issues in the Atlantic country. However, the idea of social protection in the world
literature was also common and political-economic realities reflecting the progress of human
well-being. Thus, the pension provision received in the United States has been applied after
some time to state and military personnel, those who work in the field of Science and education,
and those who work in other areas. At the same time, in the plan of The Truman and Marshal, he
did not have a scientifically comprehensive actuality, although he encountered issues of human
well-being and social protection. Thus, in 1947, in order to save mankind, Truman demanded
financial assistance to Greece and Turkey in the great political intelligentsia. At the request of
Truman, Greece and Turkey have raised $700 million. American aid in the amount of dollars
was made. The political and economic progress of the state is connected with its social
protection. According to the experience of one of the countries of the world, the state carries out
political and economic measures in the direction of ensuring human welfare, organizing material
progress and social protection. The high coefficient of social demands and educational orien-
tation is of great importance in the expenditures of the state budget related to the organization of
human progress and its social protection in our republic.
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However, some researchers view human well-being and its social protection as the com-
plex of political and economic factors of the strategic objectives of the state policy. At the same
time, the laws adopted by Bismarck in Germany characterized the human well-being, which later
formed the foundations of social protection. However, the social protection of people in the
United States reflected the socio-economic issues by regulating modern economic relations [3,
239]. Thus, the social protection of people is connected with the material - economic, social and
legal provision of state care for human well-being as a universal issue. Social protection and
welfare of people in a number of countries of the world are regulated as follows.

- Pension provision;

- Diagnosis of human well-being;

- Sustainable human development;

- Targeted social assistance;

- Provision of social protection;

- Support of Higher Education demand of young people.

However, the data presented on the draft state budget of the Chamber of accounts of the
Republic of Azerbaijan for the current year are also noted that the social requirements defined on
the “budget system” related to the compilation and structure of the state budget project were
taken into account in the current year. At the same time, in the relevant paragraphs of the law of
the Republic of Azerbaijan” on the budget system", the requirements for the unity of the budget
system and the independence of the budgets related to this system have been met. At the same
time, the ratio of the state budget and the amount of the reserve funds of the president of the
Republic of Azerbaijan to the revenues of the state budget was noted. Thus, a document on the
state budget reserve fund and the President's Reserve Fund was envisaged, the use of projected
funds on both funds reflected the guarantee of social welfare of the population. These include the
social orientation of the state budget of the Republic; strategic programs in the socio-economic
sphere of the country and the orientation of financial resources to solve problems characterize
the sensitivity of the state support to the welfare of the population. The opinions of the
distinguished President Ilham Aliyev on these issues, “no social projects in Azerbaijan will be
stopped, no social programs will be reduced are a guarantee of the state care of the population in
our country [5].

In the fiscal sphere of the CIS countries along with different countries of the world, socio-
economic measures give grounds to note that our republic is more vulnerable to human welfare
compared to different spheres. Thus, the reviews prepared by the International Monetary Fund
say that the budget regulation in the CIS countries the political and economic situation of the
republics with oil revenues affects the social welfare of people. However, in comparison with
some states, the progress of human welfare is socially regulated in relation to the current political
and economic landscape. Thus, a policy based on a solid foundation plays an important role in
human progress and sustainable social development in states. The analysis of the political and
economic situation of our republic improved and renewed in accordance with the requirements
of the current realities, creating favourable conditions for socio-economic progress. It should be
noted that our country enjoys a reputation as a social state in the world in view of the current
political and economic realities. Of course, such a socio-economic situation is characteristic of
the well-being of the citizen and his social progress on the basis of the state policy. Thus, the
views mentioned in the table below are reflected in the official figures (Table 1)

Table 1.
2019 with 2018 with
Indicators 2019 comparisio comparision
n 2018(%) 2017 (%)
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GDP per capita, Manats 92575 105,9 109,5
In_ve_stment to main capital 16 194,5 977 957
million manats
Revenues of the state 23179,7 109,5 136,5
budget, million manats
St_atg budget expenditures, 22 4145 109.4 159.1
million manats

Nominal incomes of population,

- 57 135,5 107,5 109,5

million manats
Nominal allowances, 679,7* 237,9** 149,7%**
manats
Export 17 251,4 91,9 145,9
Import 14 559,7* 149,7** 139,7***

Mark: Table prepared on the base of statistical yearbook Azerbaijan

As mentioned, in the political and economic picture associated with the promotion of
human welfare, social orientation in relation to human development in the state expenditure
compared to GDP was a priority. Thus, revenues of the state budget of the Republic of Azer-
baijan for 2019 amounted to 22 917,5 mIn. Azerbaijan's defence ministry has said the Armenian
armed forces continue to violate the ceasefire regime. In the next year, the ratio of state budget
revenues to GDP was taken into account at the level of 29%. However, the economic recession
that began in the first years of independence in Azerbaijan was prevented only by the imple-
mentation of macroeconomic stabilization programs since 1996. Thus, after the implementation
of the national leader Heydar Aliyev's decree “on measures to strengthen Social Protection of the
population and stabilize the financial situation of the economy” dated June 15, 1994, inflation
was increased to 84 per cent in 1995 and 2.5 per cent in 1996. However, this decree on the
regulation of monetary and financial policies is characterized by the stabilization of regular anti-
inflation measures in the Republic.

When determining GDP, the production is based on the income generated from goods and
services, wages of hired workers, net income from production and output, and the total mixed
benefit. Thus, the criterion for measuring GDP is the consumption of goods and services, the
stability of material turnover, the acquisition of valuables, the export and import balance of
goods and services. At the same time, socio-economic policy is consistent with the amount of
GDP and rejects technical planning, which creates a ground for inequality in ensuring socio-
social, financial and economic stability and reflects the progress of human welfare. Also, the
progress of human welfare is the creation of new jobs and education, science, culture and.s.
conditions for the provision of needs. Social protection of human well-being creates fundamental
progress in the political and economic progress of the state. As noted by President Ilham Aliyev,
the principle of “citizens should serve the state, not the state” is one of the main factors for the
interests and interests of the citizens of the country and social protection of human well-being.
Also, ensuring the social progress of the people should be directed to the improvement and
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improvement of the more sensitive service to the welfare of the citizens of the country by civil
servants. Thus, we believe that human well-being and its social security are as typical as follows:

-Material Prosperity;

-Human Well-Being;

-Progress in continuing education;

-Physical and moral health of young people;

-Social promotion;

-Achieving sustainable human well-being of Education;

Macroeconomic stability and economic growth, employment policy and social protection
of population: development of human well-being and social development, contribution of
Education to sustainable human well-being constitute a priority in the state policy in the direc-
tion of programs of political and economic measures to achieve sustainable human well-being
and its goals in social protection issues. Thus, in the world experience, there is only a different,
effective policy in this direction. So Turkey, Croatia, Pakistan, Germany, France, Russia,
Ukraine and so on.in the state policy of s countries education policy prevails in social protection
issues related to the progress of human welfare. Thus, the educational policy of these countries
maintains its own actuality in the improvement of macroeconomic conditions, in the
transparency of the Budget Policy and the regulation of uncertainties.

At the same time, the provisions of the Constitution of the Republic of Azerbaijan form the
basis of social protection of human welfare. So, the supreme goal of the state is |. Ensuring hu-
man and civil rights and freedoms and decent living standards for the citizens of the Republic of
Azerbaijan is the highest goal of the state. The Azerbaijani government takes care of the welfare
of the people and every citizen, its social protection and decent standard of living. The state
guarantees the continuation of education of talented persons regardless of the material situation.
Thus, youth policy in Azerbaijan is an integral part of the state policy and constitutes its leading
force. The main purpose of the youth policy is to formalize the youth with mental, physical and
spiritual potential, solve their socio-economic problems and protect their rights.

The above-mentioned views are an undeniable fact that stipulates the victory of human
well-being. Thus, Azerbaijan achieved an increase in its revenues from natural resources on the
basis of a larger targets (2008-2015) volume of GDP, including the real volume of GDP in the
non-oil sector, repeatedly reducing the level of poverty, etc.) “State program on Poverty Reduc-
tion and sustainable development in the Republic of Azerbaijan in 2006-2023” was approved.
The state program also identified the following key strategic objectives for 2008-2023. The
issues of protection of macroeconomic stability, ensuring sustainable economic growth, and ex-
pansion of income generation opportunities of the population, increasing the demand for
education and creating opportunities for their access, improvement of the ecological environ-
ment, ensuring sustainable management of the environment are reflected here. Thus, the analysis
of official data shows that the volume of GDP per capita in Azerbaijan since 2023 will be one
and a half times higher. Thus, according to the World Bank's classification of gross national
income per capita, Azerbaijan, which is in the upper middle 90 income countries category,
became a member of the upper income countries Group in 2023.

However, along with the progress of human well-being and its Social Protection Index,
ensuring economic growth and achieving a quality of economic progress in the volume of Gross
Domestic Product. Also, forecasting the annual economic growth rate at 7% for the coming years
in the country characterizes the focus on the economic growth noted in sustainable human
progress and human well-being. At the same time, nine indicators are mentioned in various
sources for measuring human well-being, as well as the quality of Life Index, developed by the
International Reporting Unit (Economic Intelligence Unit). These include longevity, health,
prosperity and social life, material well-being, political and economic stability, new jobs, etc. it
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contains the principle in itself. In addition, one of the alternative approaches to measuring human
well-being was developed by the American Public Research Foundation (South American
Audience Research Foundation, SAARF) and applied in marketing work. In these principle’s,
the Millennium Development Goals require the elimination of man-made obstacles to human
well-being and the focus on the material provision of human progress.

Thus, the provision of human well-being in socio-economic policy is aimed at eliminating
inequalities and establishing the definitions focused on the targeted results in this direction. It is
the realization of the existing socio-economic policy or the direction of the progress of human
welfare in effectively supporting human welfare by the state, focusing on eliminating the causes
of social inequality. As a result, economic growth for some time has to be secured from possible
resources, and in the period of time it is necessary to achieve human well-being progress by
adding existing production issues to economic growth. At the same time, the growth of the
economy indicates an increase in the production of goods and services in the current period
compared to the previous period, the quality in GDP. Human well-being is the guarantee of
increasing worthy financial resources of individuals, social and cultural needs. In general, as
people's material income increases, a certain part of the income is directed towards welfare and
human progress is characterized by an increase in financial income. In some countries, the main
direction of social protection measures for human well-being is characterized by the provision of
social security of citizens by the state, regulation of legislation in favour of the employee in
labour relations, granting broad powers to the trade union on the issue of raising wages in
accordance with economic realities. Thus, the issue of human welfare and its social protection is
based on the assurance that macroeconomic policy is at the macro level depending on revenues.
Thus, the head of our country, Ilham Aliyev, related to human well-being and its social protec-
tion, noted that” improving people's living conditions is our greatest task™ [1, 239].

Results

Scientific analysis of human progress in the World Economic Policy, strengthening of its
material well-being and the basis of effective social protection activity is the focus of modern
economic models. Thus, socio-economic policy, Social Welfare and human progress are
considered the main targets of economic policies of many countries. Thus, the state carries out
purposeful economic measures in the direction of human well-being and its progress as a result
of effective social policy on the determination of financial and budgetary expenditures. Thus, the
issue of human welfare and social protection forms the basis of the socio-economic policy of the
state, being scientifically active. At the same time, human welfare society is characterized by the
constant attention of the state's economic policy, regardless of any economic risks. Thus, based
on the above-mentioned views, we believe that the issue of human well-being and social
protection reflects the human progress caused by civil satisfaction in the real economic policy of
the state.

Thus, economic achievements, the political will of the country's leadership and the protec-
tion of socio-political stability, effective economic policy of the state, the implementation of a
single state policy, the determination of the main goals in socio-economic progress, the sus-
tainable nature of socio-economic policy, state programs aimed at meeting the real needs of
society are aimed at ensuring human well-being.

Thus, the sustainable socio-economic policy of Azerbaijan and its observation with inno-
vations in human development are considered to be a priority. Thus, it is based on the achieve-
ments of the state in the field of human welfare and its social protection in the policy of
government, the Constitution of the Republic of Azerbaijan and State Building. Thus, it charac-
terizes the implementation of new economic principles in the field of social protection, taking
into account the criteria based on the progress of the political economy.
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It should be noted that favourable conditions should be created for the organization of
socio-economic policy and human well-being in the world economy, the progress of the national
economy in accordance with the current conditions should be guaranteed and the involvement of
foreign investors in the country's economy should be intensified. Thus, the scientific analysis
conducted in the direction of human welfare and protection of its social progress social policy
principles characterize human progress. In this connection, the large-scale economic measures
implemented in the socio-economic and political spheres in Azerbaijan stipulate comprehensive
opportunities and new perspectives for the progress of human well-being.
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Abstract

It is known that the problem of migrants in Europe has grown in the last decade, and even
reached a state of crisis. In particular, in 2015, the migrant crisis peaked for European
countries, and urgent solutions were discussed. The fact that the main part of the measures
discussed at the beginning and implemented in the following years covers the issues of integra-
tion can serve as an example for other regions in the modern approach to migrants. Another
important point is that European countries, or rather EU member states, work together in the
process of migrant integration. A typical example of this is the drafting of the European Mig-
ration Agenda, and the work done over the past period to implement the Agenda has been
included in the article. The European Union has played a key role in promoting the integration
process among its member states, with the main goal being to prevent those who cross the EU's
external borders from creating a new crisis. When conducting scientific research on the admi-
nistrative-legal regulation of migration processes, the study of the features of the integration of
migrants into the society in which they migrate is of particular importance in terms of the scope
of the study. The study shows that the integration process allows migrants to develop appro-
priate language skills, participate in refresher courses, acquire certain professions, and receive
psychological support, allowing them to adapt more quickly and effectively to the new society
and its way of life. Moreover, the use of the experience of European countries in this field in the
near future can help Azerbaijan to more effectively integrate migrants into our society. In ad-
dition, the subject of the study includes the financing of integration projects, the funds allocated
by the European Union and its bodies. Thus, this article addresses important issues related to
migrant integration and process financing in European countries.

Keywords: European Union, migration processes, migrant, integration, agenda, project,
support, policy, crisis, funding, training, resources.

At first, it is necessary to mention a little about the policy framework for the integration of
immigrants, especially within the European Union. Because the solution of almost all the
problems regarding immigrants is through the integration of this group with the society they live
in. The most important document on the integration issue is the Common Basic Principles for the
EU Migration Integration Policy adopted in 2004. The European Commission's report of 2016
includes the statement that successful integration of third-country nationals in the Schengen area
should be a common interest for member states [5, 9]. In short, the EU fully supports the integra-
tion policies of the member states. There will be a manifestation of this, the European
Commission established European Agenda for the Integration of Third-Country Nationals in
2011 and called for a more consistent and strong approach to integration in different policy areas
and government levels through this Agenda. The Agenda draws attention to the problems faced
by member states in this area, but gives clear suggestions to solve these challenges and provides
action areas for the states [5, 9].

After the emergence of the migration crisis in late 2014, the first signals about the renewal
of the migration policy began to come from the European Union. Then, the European Com-
mission, which took office under the chairmanship of Jean-Claude Juncker on 1 November,
2014, included immigration among the ten issues [5, 9]. The European Agenda on Migration
proposed in May 2015 described the migration flow as both a chance and a challenge for the EU.
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This Agenda set medium and long-term priorities for member states to manage crises and
emergencies as well as to take advantage of opportunities [5, 9].

Saving lives and protecting external borders, reducing factors promoting irregular migra-
tion, strengthening the common asylum policy and developing a new policy on legal migration
were the four main goals of the Agenda. The Agenda Action Plan was signed at the Migration
Summit in Valletta in November 2015 [10]. The importance of education and employment of
refugees and their integration into the society was expressed at the tripartite Social Summit in 16
March 2016 [12].

Undoubtedly, sufficient financial resources were needed to achieve these goals. In this
regard, within the context of the Multi-annual Financial Framework covering the years 2014-
2020, member states allocated around 765 million euros through the Asylum, Migration and
Integration Fund (AMIF) [5, 10]. In addition, the European Social Fund's 86.4 million euro
assistance covering the same years was also of great importance for the integration of
immigrants. In the initial phase, AMIF, with more than 3m euros, undertook the mission of
promoting refugee integration, while The Fund for European Aid to the Most Deprived (FEAD)
aimed to alleviate refugee poverty and exclusion. Here, it was important to use the existing fund
flexibly and effectively for the stated purposes, and the European Commission fulfilled its
incentive task. Another important action of the Commission was to support and mobilize
initiatives and programs in this field within the framework of the vocational training integration
of immigrants [5, 10].

It is possible to say that the European Migration Agenda has accomplished important
works in the past five years. As stated in the European Commission's Statement on the Agenda
dated 16 October 2019, the works carried out after the migration crisis that erupted in 2015, the
implementation of new tools and procedures have created a strong migration policy in the EU
[9]. Although the overall immigration situation has returned to pre-crisis level in 2019, new
targets have been set in this area in the changing conjuncture. In the statement, these targets are
the implementation of urgent actions to improve the situation in the Eastern Mediterranean
region, increasing solidarity in search and rescue efforts and accelerating evacuations from the
current situation in Libya [9].

Although most of the ideas in the statement are correct, larger steps need to be taken
regarding the migration problem in Europe. Because, even though the intensity of the migration
flow has been greatly reduced, escapes from Syria, Pakistan, Iraq and Libya to Europe continue,
as everyone knows. In addition, it is crucial that citizens of the member states of the European
Community should always be sensitive to the anti-immigrant discourses of certain fascist groups.

Now we can take a look at what has been done in the last 2019 of the European Migration
Agenda. Firstly, it is clear that continuous financial assistance is provided to member states
throughout the year. It is seen that the countries located in the external borders of the EU,
especially in Greece, Spain and Italy, receive more financial assistance. It is certain that the
reason for these countries is the exposure of more immigrants. In addition to financial aids, many
factsheets have been published about the decisions taken about immigration and the activities
implemented. For example, the summary dated 6 March 2019, "Migration — immediate measures
needed” emphasized that the EU's effort in the past 4 years has contributed to minimizing
irregular arrivals, but some key problems still await solutions. It is also highlighted that
cooperation with the relevant state and international organizations is undertaken to secure the
Eastern, Central and Western Mediterranean regions, known as the main routes of irregular
crossings [6]. As we know in the Eastern Mediterranean region, particularly Greece and Turkey
most exposed to irregular migration and therefore also the EU country where it is clear that they
attach importance to cooperation.

Another important summary document with the same date is called "Facts Matter: Debun-
king myths about migration” and does a remarkable job in terms of rebutting a number of
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common false claims and myths about migration in Europe. The "Delivering on resettlement”
fact sheet, which was published several times during 2019, is a proof that the issue of reset-
tlement is of great importance for Europe. The last fact sheet about this was published on De-
cember 17, 2019 [2]. In the summary, it is emphasized that one of the primary issues of the Euro-
pean Commission is to create safe and legal ways for people who need international protection
[2]. The EU's resettlement programs were launched in 2015 and its aim was to ensure that the
most vulnerable refugees travel to Europe without needing illegal roads and criminal networks,
and thus without endangering their lives. In the past four years, it is seen that significant achi-
evements have been achieved in line with this purpose and of course it is stated that the studies
related to this will continue in the upcoming period. The meaning of resettlement as a term is
explained as follows: Resettlement means the admission of non-EU citizens who need interna-
tional protection to a Member State that is protected from a non-EU country. It is a legal and safe
way compared to irregular migrations. It is also considered an indication of European solidarity
with third countries that house people fleeing war and persecution [2].

Looking at the statistics, two successful EU resettlement programs have been implemented
since 2015 and more than 65,000 people, who can be considered the most vulnerable within the
framework of these programs, are assisted in finding refuge in EU member states. Member
states, who place people who need international protection on their own lands through these
programs, also receive financial support from the EU budget and the volume of the aid is set at
10,000 euro per person [2]. In the report, the figures related to the studies carried out in this field
are shared under the heading of "Sustained efforts are delivering results.” [2] It is said that with
the ongoing resettlement plan of the EU, in September 2017, Member States made a collective
commitment to relocate more than 50,000 people deprived of international protection. As of De-
cember 2019, 83 percent of this promise was fulfilled and more than 41,000 people were relo-
cated [2]. It is striking in the report that Member States should continue this momentum before
the program expires and the remaining 17 percent should complete. And of course, the Commis-
sion will show the necessary assistance to the Member States in the completion of this task, as in
the previous stages. It is clear, however, that the need for global resettlement will not decrease in
the coming years, and therefore the Commission calls on Member States to continue their efforts
in 2020. We can regard it as a manifestation of the call that we have mentioned that Member
States promised 30,000 resettlement sites for 2020 [2].

It is highlighted in the last parts of the report that EU funds support resettlement activities
not only in Europe but also in other regions. In Africa, for example, UNHCR provided assistance
to the establishment and operation of emergency evacuation mechanisms, from Libya to Niger,
of which approximately 4600 of those included in the most vulnerable category were evacuated
from Libya and 2,020 of them were sent to Europe [2]. It seems that Rwandan is also actively
involved in this procedure.

We appreciate these efforts of the EU and wish it to continue in the coming years. We have
already mentioned the question of integration and the fact that the European states started
working on this a few years ago. As of today, there is a need to obtain information about what
has been done in this field. When we examine the studies on the integration of immigrants, it can
be seen the phrase "good practices”. The European Commission stands for this statement as
follows: “‘Good practices’ can be defined in multiple ways. However, a thread common to most
definitions implies strategies, approaches and/or activities that have been shown through re-
search and evaluation to be effective, efficient, sustainable and/or transferable, and to reliably
lead to a desired result.” [11].

The "Infusion™ project, which has been carried out since 2017 in Lisbon, the capital of
Portugal, is the first to draw attention among the integration efforts in 2019 at member states and
regional levels. The project started on 1 September 2017 and is planned to continue until 31
March 2020 [3]. "InFusao" (in Portuguese) is a platform that supports third country citizens'
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(TCN) participation in the integration process. This platform uses a multilevel approach in its
work and focuses on education, health and employment. At the same time, Infusion aims to
create local tools and synergies to leverage local resources and ensure sustainability [3]. The
project has certain main objectives and works are carried out in line with these objectives:

Promoting the participation of TCNs in the identification of problems and implementation
of solutions to improve the living conditions of the TCN community

Identifying existing knowledge and know-how, with a view to its diffusion to other
audiences and actors

Promoting roadmaps for TCNs on local resources

Producing pilot projects for the integration of TCNs with respect to health and education

Promoting the production and dissemination of materials on health and education services

Promoting the production and dissemination of materials for better knowledge of the
different cultures present in the area

Developing synergies among relevant actors to facilitate the employability of TCNs [3].

Another noteworthy project is the Refugee and Immigration Integration Center in the
capital Kaunas, which has been run by the Lithuanian Red Cross association for more than 15
years. The center, which started operating as of 28 November 2004, provides services to third-
country nationals and refugees with the joint support of many NGOs together with LRC [7].
Studies such as supporting refugees' integration process, ensuring security, supporting social and
economic independence, guaranteeing basic needs are carried out by this center [7]. We can list
the activities under the title of integration support as follows: social support and psychological
assistance, vocational training and capacity-building for refugees, help with employment-related
matters and legal assistance to refugees. The center also organizes events for the host community
to ensure integration with the local community. The center aims to ensure that refugees and
immigrants are integrated into the community they live in and benefit from equal opportunities,
to support intercultural dialogue, personal and professional development, and to make refugees
self-sufficient in Lithuanian territory [7].

Such centers have been successful in not only in Lithuania but also in Bulgaria (St. Anna —
Centre for social rehabilitation and integration of refugees), Austria (Zusammenleben in Quartier
und Gemeinde), Italy (Anabasi - Labour market integration in the industrial sector) and other
countries, on the integration of refugees and migrants into the social community or the labor
market, and most of the projects are still ongoing [7].

In addition to these, it is necessary to mention the projects that several countries have
jointly organized and implemented across the EU. If we first evaluate the INTED - Integration
Through Dialogue and Education project, the activities carried out in five different countries at
the same time - Sweden, Germany, Italy, Croatia and Austria covered 2016-2018 [4]. The
project, which was carried out to train the trainers who would go to the regions to train local
service providers to work with immigrants, was coordinated by many municipalities and NGOs.
The INTEND project organized several events related to the core competencies required for
integration, and each of these events was hosted by the current subject's expert [4]. The
objectives of the project in order to improve the integration process were: training on basic skills
for migrants and refugees and preparing them for further studies/work; educating new instructors
and improving competences of professionals, including competence in dealing with trauma;
establishing trustful communication with refugees and migrants in their neighborhoods; iden-
tifying, building relationships and including people who are suffering from war-related trauma
and psychological instability and who are not in studies, in the labor market or socially active;
involving more volunteers and NGOs in integration work [4].

More specific trainings have been planned and conducted on issues such as intercultural
knowledge and skills, family learning, recognition and overcoming of trauma. Considering the
results parts, a total of seven meetings were held within the scope of the project, four of which
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focused on education and training for professionals. Teachers, connectors and various other
experts attended the meetings, and transnational meetings were held to plan and manage the
project [4].

Another important project carried out across the EU on integration is called SPEAK. As
the name suggests, this program is carried out to improve the language skills of immigrants and
refugees [8]. The project, which was launched in Portugal as of 1 January 2014, is still ongoing
and aims to overcome the language barrier that is seen as the social problem of immigrants. One
of the focus issues is also culture and community building. In addition to teaching a language,
immigrants are also supported to train in this area. Since SPEAK considers the language barrier
and the lack of meeting opportunities to recognize the "other™" as the main reasons for the social
exclusion of migrants, it extends a helping hand to people from different cultures [8]. The results
of the project, which has been going on for 5 years, in this process are remarkable. Namely,
SPEAK serves in 19 cities in Europe and the number of people it covers is more than 22,000.
While completing more than 630 courses, the community also organized around 270 events. The
social franchising model has been used and SPEAK has been operating in 24 cities by February
2020 [8]. The "distance traveled" method used by SPEAK measures the changes in participants'
responses. The strategic questions asked at the beginning and end of the 12-week course are
carefully selected. We can summarize the effects of the project under three main headings: 15
percent increase in participants' belonging to the city, 40 percent increase in the sense of
appreciation of the other culture and 30 percent decrease in language barrier [8].

Finally, if the impact of immigrants on the prices of public services is evaluated, it is
obvious that immigration can directly affect not only the provision of public services but also the
cost per unit of these services. Here, effects can be addressed in two separate areas [1, 114]. The
first is demand effects, which determines the impact of immigrant demand on public services.
The second factor concerns the different profiles of migrant workers and directly affects the cost
of providing current public services. Judging by the data, the differences between immigrants
and non-immigrants in the use of public services per capita are not separated. This neglects the
fact that immigrants use public services less than locals. If we consider education and health
expenditures, not registering immigrants in these areas may lead to wrong figures about the
effects. For example, has revealed that high migration density reduces waiting times in local
areas in general. Under all these circumstances, it is possible to conclude that registering
immigrants in the field of public services is of great importance in order to reveal the effects [1,
114].

However, in addition to the low enrollment rate, immigration demand should also be taken
into account when providing services on a unit basis. In addition, the possibility of requiring
additional resources, such as language services, cannot be excluded. It should also be noted that
different labor market support may differ markedly across countries. However, in addition to the
low enrollment rate, immigration demand should also be taken into account when providing
services on a unit basis [1, 115]. In addition, the possibility of requiring additional resources,
such as language services, cannot be excluded. It should also be noted that different labor market
support may differ markedly across countries. In the report titled Migration and the economy:
Economic Realities, Social Impacts & Political Choices by Citi GPS: Global Perspectives &
Solutions, the following is continued on this issue: “Additional migrant demands, however, may
not just be reflected in greater costs but a wider deterioration in service quality owing to the
greater per student or patient demand associated with migrants. This, again, however, is not
widely evidenced.” [1, 115]. It can be understood from this that the increase in demand per
student or patient from immigrants also negatively affects the quality of service.

In addition, it is very difficult to establish a clear cause-and-effect relationship regarding
attitudes towards migration and immigrants at the national level. Although the idea that
migration is economically beneficial in countries where the elderly population constitutes the
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majority at first glance, there is no correlation between the elderly population and positive
migration attitude [1, 125].

Serious steps towards resolving all these problems began to be taken in 2015 and 2016, and
great strides have been made in recent years, whether regarding legal regulations or practical
work. Although each of these breakthroughs has its own specific goals and objectives, it is seen
that ensuring the integration of migrants to the society in general and preventing social
exclusion. Moreover, these breakthroughs have provided great support not only to the state level,
but also to all EU level, and even many non-governmental organizations have initiated or imple-
mented projects. The good news is that these studies and activities continue today and planning
new targets and projects for the future. Although the migration crisis that reached its peak in
2015 has almost ended at the EU level, there are many problems that need to be solved. The
agreements with Turkey, Libya crisis and other problems await solutions. We sincerely hope that
the European states will overcome the problems stemming from the migration process, by
establishing a definite willpower as in the past.
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Abstract

Since the vast majority of prisoners are male, prison systems and prison regimes have
historically been designed for men, ranging from prison architecture to security procedures,
medical devices, family contact, work, and training. As a result, only a small number of prisons
meet the specific needs of women prisoners. These prisons often do not provide rehabilitation
services, mental health services, drug treatment and counselling for victims of physical and
sexual violence, the lack of which is often the root cause of women committing crimes. Empirical
evidence shows that women are more vulnerable to mental and physical abuse during arrest,
interrogation, and in prison. Many of the problems that women face after being released from
prison are similar to those of men, but women are more likely to be particularly discriminated
against. In many countries, because there are very few prisons for women, it is difficult to
maintain family ties while incarcerated, in violation of international standards. For many years,
international standards and national laws that contain provisions on the rights of persons
deprived of their liberty and on the corresponding obligations of States have mainly been
developed for men. They also focus on the conditions rather than the causes and consequences of
incarceration. The article examines the fundamental provisions of international standards for
the treatment of convicted women and their application in the process of execution of
deprivation of liberty. The final result of the analysis of international documents and
implementation practices was the identification of a certain range of problems: the
physiological, social, moral, psychological and criminological characteristics of female
prisoners are not taken into account, which indicates a departure from the gender differences of
the legal status. The study of the provisions of international and domestic penal enforcement
legislation, as well as the practice of carrying out the maternal function of a woman sentenced to
imprisonment, preparing her for release and problems after release indicate the presence of
different approaches in the policies of specific States.

Keywords: international standards for the treatment of convicts, deprivation of liberty,
convicted women, penitentiary institutions, criminological characteristics of female prisoners,
mental health services, drug treatment, gender differences, international documents, practice in
the implementation of rights, moral and psychological characteristics of female prisoners, and
preparation of female prisoners for release.

The punishment in the form of imprisonment is a complex aspect in the system of criminal
penalties in different countries, since it includes many parameters that have a negative impact on
the physical and moral state, as well as on the social sphere of convicts, including women [31].
The studies of a number of scientists emphasize that in the penal enforcement legislation of most
States, the legal status of women is regulated superficially. For example, in the process of
serving a prison sentence, their psychophysiological, social, moral, psychological and
criminological characteristics are not taken into account, which negatively affects the
implementation of the penal policy.

Of course, the penitentiary system of any state has its own characteristics, but there are
certain international standards that regulate the execution of sentences in the form of deprivation
of liberty. These standards include: the Universal Declaration of Human Rights, the International
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Covenant on Civil and Political Rights, the International Covenant on Economic, Social and
Cultural Rights, the Convention on the Rights of the Child and the Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment, as well as the UN Standard
Minimum Rules for the Treatment of Prisoners of 1957, the Set of Principles for the Protection
of All Persons under Any Form of Detention or Imprisonment, the Basic Principles for the
Treatment of Prisoners, The United Nations Standard Minimum Rules for the Administration of
Juvenile Justice (the "Beijing Rules™).

The opinion of A. D. Gorodinets deserves attention, who points out that the meaning of
international legal acts on women's rights is aimed at protecting women who have young
children, as well as those who do not have them, since any woman is a potential mother. Thus,
any women are subject to special protection already because of their physiological, emotional
and psychological characteristics that distinguish them from men. Respect for women's rights in
all aspects, that is, from the point of view of equality with men and in the aspect of their special
protection, is very important in any sphere of public life [1].

Domestic penal enforcement legislation provides for the specifics of material and
household support for convicted pregnant women, convicted nursing mothers and convicted
women with children, including: cohabitation with children, receiving additional parcels and
transfers; the right to special assistance during childbirth and in the postpartum period. Women
with children are a special category of persons sentenced to imprisonment, whose legal status
should take into account the fact that they are responsible not only for themselves, but also for
their young children [2].

The number of convicted women in Azerbaijan has increased dramatically. According to
the Azerbaijani human rights center, at the end of 2019, there was a density in the women's
colony. Previously, the number of convicted women did not exceed the limit of 350 people. The
current number is 480, many of whom have short terms. Women of the Republic are jailed
mainly for fraud, trafficking in women, and drug trafficking.

Some problematic aspects are still relevant today in the practice of execution of sentences
related to isolation. For example, carrying out the maternal function of a woman sentenced to
imprisonment, preparing for release, applying disciplinary penalties to this category of women,
etc.

Ensuring the implementation of the maternal function of a woman is one of the main tasks
of the legislator and law enforcement officer. When released from correctional institutions,
women arrive in a stressful situation, since the issue of child maintenance and upbringing is
acute. After all, during the period of isolation, a woman does not actually burden herself with the
idea of how to support her child, since this was done by the staff and staff of the institution.
Foreign experience shows that for a woman after her release comes a period of social restrictions
— problems with finding a job and household appliances. Such a psycho-traumatic situation
leads the woman back to places of deprivation of liberty. In addition, the study of the practice of
executing a sentence in the form of deprivation of liberty shows that even during the period of
serving a sentence, the violation of the established order of serving a sentence occurs for the
reasons that women who are in prison are most characterized by such negative states as anxiety,
depression, fear, loneliness. A number of authors, G. P. Baidakov, S. A. Kapunkin, A. I.
Mokretsov, A. N. Pastushenya rightly believe that the correction of a criminal can be successful
in the conditions of his isolation from society only if it is organized as a purposeful process of
correcting the psychology of the person deprived of liberty, taking into account psychological
and pedagogical laws and recommendations. The above implies the requirement for the legal
support of the process of correction of convicts-the maximum psychological and pedagogical
validity and optimal content and organization of corrective action [3], which creates the
prerequisites for their correction.

72



Gunay Hajiyeva. International Standards Affecting The Enforcement Of Sentences For Women Sentenced To
Imprisonment. International Law And Integration Problems, 2020, Nel (59), pp. 71-79

Marlene Alejos, in the study "Infants and Young Children Living in Prison," points out that
young children living in prisons with their incarcerated parents are not, "formally speaking,"”
incarcerated for an offense or crime [28]. In fact, many young children living in prisons,
especially infants, have no other choice. In the absence of better solutions for organizing child
care, parents prefer that they stay with them in prison. Adults in charge of care choose to keep
children in prison if allowed by prison authorities (or in some cases social workers or judicial
authorities), who decide whether they can be allowed to stay or not. No matter how or by whom
the decision is made, if a child is allowed to be with his incarcerated parents, the prison becomes
his home. In some countries, housing for mothers with young children is organized specifically,
but in many others, children simply live in the same cell (and sleep in the same bed, if there is
one) as their mothers, and sometimes together with other adults [22]. If the prison has limited
resources and conditions are harsh, children also suffer from these restrictions, and the general
prison rules often apply to them, too. But in some countries, children living in prison are
"invisible" to the criminal justice system and forgotten by social services. In many countries,
these children are not even registered (in the institution's journals or elsewhere) and are
recognized as living in institutions only on an "informal™ basis [4].

In many countries, children born to incarcerated women live there with their mothers, and
infants can enter places of detention with their mothers. There are wide differences between
countries and within countries in what conditions are provided for this. In some countries, there
are "mother and child blocks", where special conditions are provided for the support of the
mother and the development of the child [30]. In other countries, children live in places of
detention, but their presence there is not officially recognized or controlled by the state, and no
special conditions are created for them. In places of detention, there are often no or insufficient
conditions to ensure the safety, health and development of the child. However, studies have
shown that young children who are forcibly separated from their mothers are harmed in their
development and emotional sphere in the long term [21]. When mothers and children are
separated, mothers may never see their children again or lose track of them. Sometimes this is
due to the costs associated with organizing visits by children to the penitentiary institution. In
other cases, this is due to the fact that the mother refuses relatives who raise children, or that the
mother is deprived of parental rights to the child. These mental and developmental problems are
usually they remain with children for life. And when children are allowed to live in places of
detention, and when they are separated from their mothers — in both cases, difficult problems and
dilemmas arise. In all decisions that are made with respect to a child whose mother is
incarcerated, the best interests of the child are the main consideration. Children's preferences
should always be taken into account, and prison policies should encourage and facilitate the
participation of children, according to their age, in decision-making.

In 2007, the Constitutional Court of South Africa ruled in the case of M. v. State that the
constitutional provision that "in every matter concerning a child, the best interests of that child
are paramount" applies to the sentencing of the child's primary caregiver. In addition, the Court
issued guidelines aimed "at promoting the uniform application of principles, consistency in
measures of influence and individualization of the outcome."

Sometimes, contacts between mothers in places of detention and their children living
outside of penitentiary institutions are severely or unjustifiably restricted [29]. In some countries,
the mother is punished by temporarily stopping communication between her and her child (for
example, by banning visits). For many prisoners, children are the meaning of life, and the
violation of communication with the child is often the worst punishment for the mother, which
has a significant impact on her physical and mental health. At the same time, a child who has
done nothing wrong is also punished. Serving a sentence far from home is a particularly difficult
ordeal for women with children. Studies have shown that if relationships with children are
maintained, female prisoners are less likely to reoffend after release. The children of the
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prisoners did not commit any crimes, so they should not suffer like criminals. For those children
who live in places of detention, the quality of life should be at least as good as the quality of life
they would have outside the prison. Their living conditions should always include good food,
decent playgrounds and, if necessary, the opportunity to attend kindergarten. In all cases, the best
interests of the children should be the primary consideration. Children living in places of
deprivation of liberty should be allowed to leave at any time if it is considered that this is in the
best interests of the child.

Additional information from organizations working directly with children living in prisons
in various parts of the world was also studied to learn about prison practices in general and the
problems faced by children living in prisons [20]. For example, in Canada, "when possible, the
wishes of the child are evaluated” when considering applications from the mother with a request
to keep the child with her. Children can also ask the head of the institution to terminate the
program, but it is not clear from the policy how they can make the request and whether they have
direct access to the head of the institution [19]. It is also not clear from the policy how children's
opinions are collected, and whether they are given sufficient weight in accordance with the age
and maturity of the child — in particular, with regard to children living permanently in an
institution, which is possible for children up to the age of four.

The French policy does not contain any specific provisions that allow the child to
participate in the decision regarding his or her stay in prison (this may also be related to the
child's age).

In Australia, for example, convicts can request permission from the prison superintendent
to keep a child with them in prison. Children are allowed to stay in prison with their mother,
usually until the age of 12 months, and pre-school children can stay overnight and, in exceptional
circumstances, older children too. The mother or primary caregiver may also apply for
permission to stay overnight or have additional visiting days for their child.

In the UK, the possibility of visiting relatives of convicted prisoners has been intensified.
The instructions regulate, and the state funds, the visits of children to their mothers in prison, and
mothers can have three months ' leave to stay with their families. Thus, the practice of keeping
convicted women with children confirms that all states have their own approaches to the concept
of "convicted mother-child", so the opinion that the interests of the child are put first among
specialists is different [1, p. 22].

Since the physiological, moral and psychological characteristics of women serving
sentences in places of deprivation of liberty are quite acute in the penal enforcement policy
pursued by various states and the legal status of women and men is equalized, it is necessary to
focus on the issues of protecting the health of women in places of deprivation of liberty. For
example, in 2011, the World Health Organization developed a "Guide to action and checklists
for assessing current policies and practices”, which reflected the issues of women's health in
places of detention. The guidelines also addressed issues such as women's detention and
sentencing, as well as the conditions in which women serve their sentences and which may have
an impact on their health, including mental health.

All staff working with women in detention facilities should be trained to recognize and
respond appropriately to gender issues, and should be made aware of the special health needs of
female prisoners. The security and privacy of female prisoners should not be compromised by
the use of male employees in certain positions or to perform certain functions (for example, pat-
down searches). Concern for the safety and security of women's intimate lives also extends to the
organization of transportation between penitentiary institutions and between penitentiary
institutions and hospitals. In the criminal justice system as a whole, court officials, lawyers and
judges should be familiar with the health care provided in places of detention and with the
specific health needs of women and be able to take them into account when sentencing and
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defending women in court. Women prisoners need unfettered access to a full range of health and
dental services [27].

It should be noted that the Kiev Declaration (2009) does not challenge the provisions, but it
is noted that in some countries, prison medical staff already have clinical protocols and standards
of nursing care that need to be consulted periodically, and the proposed checklist should help in
this. In particular, the provision of health services in places of deprivation of liberty should take
into account the special needs of women in health care due to their gender identity; these
services should be provided on a case-by-case basis and in an organized manner that respects the
principles of integrity and humanity; comprehensive and detailed examinations of women upon
admission to the penitentiary institution, after which such examinations should be carried out
regularly throughout the entire period of detention; specialized health care that is provided
without delay and taking into account the individual needs of women, for example, psychiatric
care, including assistance in overcoming the consequences of violence and post-traumatic stress
disorder; assistance in the treatment of chronic health disorders, HIV infection and AIDS, as well
as other serious diseases. It is noted that it is important to carry out activities in preparation for
release from prison, which must be properly planned and implemented in order to ensure the
continuity of care and treatment and access to health care and other services after release. The
services and approaches listed above can bring the desired results only if national governments,
policy makers in this area, and prison administrations understand, accept, and fulfill their role in
this process [5].

Much attention is paid to the preparation of women sentenced to imprisonment for release
(social, psychological, medical aspects). Cooperation between correctional administrations, on
the one hand, and civil, social and medical services, on the other, often leaves much to be
desired. The successful implementation of comprehensive measures to prepare for the release of
women sentenced to imprisonment, to return to a normal law-abiding life in society and to
provide them with assistance depends not only on the provisions of the penal enforcement
legislation, but also on the efforts made by the administration of executive institutions [6].

Practice shows that due to the criminal past, former convicted women are discriminated
against in employment and in terms of education. Despite the fact that women, when returning to
life in society, in many cases face the same problems as men who have been released, these
problems can be more, and they can be much more serious. Due to the existing stereotypes of
women in society, women are more likely to be discriminated against after their release. They
may be turned away by their family, and in some countries they may be deprived of their
parental rights.

According to the international documents, the principle of non-discrimination requires
States to eliminate specific the difficulties faced by women prisoners, and take into account their
gender-specific needs. The principle of non-discrimination also requires States to consider and
address the disproportionate impact of criminal justice policies on women and children [18]. To
do so, they must review harsh punishments, including the death penalty, that disproportionately
affect female offenders. For example, the so-called "crimes of adultery” have led in some
countries to the fact that the death penalty is applied to women more often. In addition, in many
countries, minimum sentence standards for drug-related crimes, regardless of the degree of
involvement in the crime, have led to gender inequality among prisoners.

Before women are released from prison, they should be able to complete programs that
facilitate their transition to a life of freedom. These programs vary according to cultural
background, but may include life skills, parenting, and health care courses [16]. The mere
acquisition of basic household skills, such as cooking and washing clothes, will mean a great
deal to some female prisoners and will help them in their life of freedom. In the reporting
documents provided by the United Nations Office on Drugs and Crime, it is stated that resources
and attention given to women's needs in preparing them for release and life after release are quite
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insufficient, and cooperation between prison administrations and civilian social welfare and
health services is often lacking. Women serving short sentences of imprisonment are particularly
often denied access to pre-release programs [10].

Once released from prison, according to the Standard Minimum Rules for the Treatment of
Prisoners, all former prisoners must have access to adequate food, clothing, housing, medical
care and other necessary social services.

The administration of penitentiary institutions should arrange for female prisoners,
especially women with children, to have housing for the first time after their release. Women
may face the fact that they will not be able to take their children to their homes until they get
housing, but they will also not be able to get housing until they take their children to their homes.
In the reporting documents provided by Quaker Council for European Affairs, it is said, that this
problem makes it extremely difficult for these women to return to normal life in society and may
be a contributing factor to re-offending [13, 17].

The administration of penitentiary institutions should cooperate with responsible
institutions in civil society. Foreign prisoners are often released in another country than the
country where they served their sentences, so it is important to maintain contacts with foreign
institutions.

The high prevalence of untreatable trauma is characterized by a large proportion of female
prisoners, predisposing this category to mental health disorders and self-inflicted harm. Research
indicates that mental health problems among female prisoners are often both a cause and a
consequence of their incarceration. A short stay in prison, even in pre-trial detention while
awaiting trial, can cause damage to a woman's mental health and family life, but does little or
nothing to deter her from reoffending. This damage is much more pronounced when women are
incarcerated away from home and do not receive adequate health care during and after their
incarceration. Women's mental health may deteriorate in places of detention that are
overcrowded, where there is no differentiation of prisoners based on a comprehensive
assessment, and where there are either no programs for working with prisoners or they are not
sufficient to meet the special needs of women.

The harmful effects on mental health are compounded when women do not feel safe and if
they are supervised by male staff who make them feel at risk of further violence [26].

Consideration should be given to the prevention of harm to mental health when entering
places of detention and to measures to strengthen the mental health of women. The promotion of
mental health and well-being should be central to all prison health care policies, and a
psychiatric check-up on admission should be an integral part of the routine procedure [9]. Other
studies have shown that among women in pre-trial detention awaiting trial, the prevalence of
mental disorders is higher than among convicted women. This indirectly indicates that the
prevalence of mental illness does not increase in proportion to the length of time spent in prison.
It also suggests that women with a mental health disorder may be arrested and detained as a
result of their mental disorder, especially for relatively minor crimes for which they should have
been hospitalized rather than incarcerated.

Whether a woman's mental health improves or worsens during her incarceration depends
on several factors, including the structure of prison facilities, possible treatment options, for
example, the availability of programs and conditions for coping with the consequences of
trauma, and the services provided to women [12,15].

As suggested in the Standard Minimum Rules for the Treatment of Prisoners, a prisoner
may require the continued services of a psychiatrist upon release. This is particularly important
for female prisoners, given the high prevalence of mental illness among them, as well as the
higher likelihood that they will receive treatment for a mental disorder during their time in
prison, which is necessary to continue in civil society.

76



Gunay Hajiyeva. International Standards Affecting The Enforcement Of Sentences For Women Sentenced To
Imprisonment. International Law And Integration Problems, 2020, Nel (59), pp. 71-79

Women are three times more likely than men to report experiencing physical or sexual
violence before being incarcerated. Women who have experienced violence and ill-treatment
before being incarcerated may have low self-esteem, poor social adjustment skills, and a lack of
self-confidence. Victimization also leads to a significant degree of poor health, which is
manifested in disorders of mental health and somatic health, including disorders of the
reproductive system [25].

Mental injuries are directly and indirectly associated with a criminal life path and a
violation of both mental and physical health. This is why it is important to treat persistent
injuries with adequate psychotherapy. In the process of medical examination, it is important to
identify women who are or were victims of violence [14]. If they have previously been in a
relationship that allows for ill-treatment, or are at risk of encountering other forms of violence
when returning to civil society, they need to be provided with advice and support even after they
are released from prison. Women who have experienced dysfunctional conflict and domestic
abuse may need help to develop a healthy parenting style.

Support in performing parental functions provided by women who are incarcerated with
their children, or pregnant women in the pre-and postpartum periods, should be directed to
prevent the main risk factors (both in the mother and in the child) of underdevelopment of the
spiritual connection between mother and child and parental skills in the mother [11, 24]. Full and
comprehensive support is also needed for children separated from their mothers.

Post-release assistance is extremely important, so the prison administration should pay
special attention to ensuring that women have access to treatment and social assistance services
after their release. In this case, support on a voluntary basis can be very useful both within the
prison system and outside it (for example, support from people of equal status). A complicating
factor is that many female prisoners serve their sentences far from home.

The evidence clearly, consistently and irrefutably shows that the structures currently in
place in criminal justice systems designed to deal with women offenders fail to meet their basic
needs and are far from meeting the requirements of human rights, generally accepted
international recommendations and the principles of social justice. Although for a small number
of female offenders, incarceration is a justified and appropriate measure, too many women are
sent to correctional institutions for whom this measure is undeserved and inappropriate. In
general, it should be noted that the analysis of international legal acts shows that they often
contradict each other in many ways, thereby creating difficulties for their further practical
implementation. In the scientific community, opinions are expressed on the creation of a single
codified act that would incorporate all the necessary basis for the practical application of these
provisions, including the execution of sentences in the form of deprivation of liberty in relation
to convicted women. So, Professor V. A. Utkin notes that the provisions contained in the
international standards of penal enforcement activities summarize, accumulate and bring to the
attention of legislators and law enforcement agencies the world experience, performing an
important information function. In this regard, the position of the United Nations Standard
Minimum Rules for the Treatment of Prisoners adopted in 2015 (the Mandela Rules) is
indicative: "The following rules... are intended only to set out, on the basis of generally
recognized achievements of modern thought... what is generally considered correct from a
principled and practical point of view in the field of the treatment of prisoners and the
management of prisons."

Since the international standards of penal enforcement are also based on the norms of
international humanitarian law (human rights law), their guaranteeing value in relation to the
treatment of convicted persons is obvious due to the fact that they contain a number of legal
guarantees of respect for universally recognized human rights [23]. As an example, the author
indicates art. 1 of the "Set of Principles for the Protection of All Persons under Any Form of
Detention or Imprisonment" adopted by the UN General Assembly in 1988»: "All persons
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subjected to any form of detention or imprisonment have the right to be treated with humanity
and with respect for the inherent dignity of the human person.” Following the above-mentioned
Set of Principles, the 2015 Standard Minimum Rules explicitly state that they "reflect the
minimum conditions that the UN considers acceptable” [7].

Thus, the existing international standards for women sentenced to imprisonment provide a
certain set of guarantees for the realization and protection of their rights and legitimate interests.
However, in practice, studying the experience of different states, taking into account their legal,
ideological, and cultural characteristics, we see that the above standards are not fully reflected in
the work of penitentiary systems, which ultimately does not lead to the correction of a convicted
woman and a decrease in the recidivism of crimes [8].
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