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“LEGAL” STATUS OF THE CASPIAN SEA AND NATIONAL
SECURITY ISSUES

Afsar Sadigov *

Abstract

The article analyzes the provisions of the Convention on the Legal Status of the Caspian Sea dated August 12,
2018 in the context of political, economic, and military priorities of the Republic of Azerbaijan. Although the
Convention aims to requlate the interaction of coastal states in the watershed, in fact it has a broader geopolitical
significance. In particular, the location of the Caspian Sea on the East-West corridor increases political and economic
competition between both coastal and regional interests. Two years after the signing of the convention, in September
2020, the Russian-backed Armenian attack on the Tovuz region of the Republic of Azerbaijan, through which the
Caspian oil and gas is transported to the West, shows that the economic value of the international energy transport
corridor will increase. It seems that Russia is planning to pursue a more active policy of economic intervention in the
region. Yet, the regional history of the last 200 years as well as the Georgian practice demonstrate that the guarantee of
the strategic interests and political independence of the Republic of Azerbaijan is not with Russia, but with the West
and away from Russia. The Convention on the Legal Status of the Caspian Sea was formed against the background of
the political interests of two groups of coastal states — on one hand the Republic of Azerbaijan, Kazakhstan,
Turkmenistan against Russia-Iran block on the other hand. Military security is directly in the interests of Russia, and
the implementation of trans-Caspian projects is in the interests of Russia and Iran by using “eco monitoring
mechanism”. The transit fate of the economic and resource sovereignty of the developing coastal states is not in the
interest of the "traditional powerful owners" of the Caspian Sea. The article provides proposals on international law fo
ensure the national security of the Republic of Azerbaijan in the Caspian Sea.

Keywords: Caspian Sea, international legal status, military security, convention, international regime,
constitutional procedure

1. Geographical features and hydrocarbon resources of the Caspian Sea

In terms of determining its legal status and importance for the national security of
the Republic of Azerbaijan (AR), it is necessary to firstly note the geographical features
and hydrocarbon resources of the Caspian Sea. The Caspian Sea is a closed body of water
with a width of about 1,200 km from north to south and a width of 200 to 435 km from
west to east, with a depth of 1,025 meters. Volga, Kura, Araz, Ural, Terek and other more
than 100 rivers flow into the Caspian Sea. The Caspian Sea, rich in natural resources, is
located on the border of different parts of the Eurasian continent. The Caspian Sea is 28
meters below the world ocean level. It is a lake geographically because it has no direct
connection with the world's oceans. However, due to its large area (about 390,000 km?2)
and salty water, it is conventionally called the sea. The Caspian Sea has a very rich flora
and fauna. More than 120 species of fish in the Caspian Sea, including the main part of
the world's sturgeon, live here. From the sturgeon gene pool - white sturgeon, rock fish,
trout, Caspian salmon, white salmon, etc. 90% [23; 10, p.40-50] of the hunt is provided
here. The economic and food value of these fish species is very high. For example, 1 kg of
black sturgeon caviar is sold on the world market for an average of 1,200 USD, and red
sturgeon albino caviar for 44,000 USD [3, p.51-62]. At present, it makes a very significant
difference compared to the average price of a barrel of oil.

One of the features that increases the strategic importance of the Caspian Basin is
that it has very rich hydrocarbon resources. In terms of reserves, the Caspian Sea is
compared to the Persian Gulf [20, p.15-18]. The forecast for the Caspian Sea is around 80-
100 billion tons of oil and 25 trillion m3 of natural gas. By 2019, annual production in the
Caspian Basinis estimated at 4 million tons. barrels. The resources of the Caspian Sea as a
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whole keep the Caspian Basin in the interest of consumer countries. Although the richest
oil and gas resources of the Caspian coastal states belong to the Russian Federation and
Iran due to their large land territories, their reserves are mainly located outside the
Caspian Sea. In terms of oil and gas reserves in the Caspian Basin, Kazakhstan is in the
tirst line, followed by Turkmenistan. The Republic of Azerbaijan, along with significant
hydrocarbon reserves, is also among the most important transit countries of the
"Historical Silk Road". The transit status of the Republic of Azerbaijan, the establishment
of an alternative to the West over Russia, is also highly valued by political luminaries [8,
p.54-55; 17, p.743; 7, p.135].

Along with its natural resources, the Caspian Sea also serves as an East-West and
North-South transport corridor. The Caspian Sea is also marked by tourism, health and
recreation centers. In the context of all these issues, the determination of the legal status of
the Caspian Sea has been on the agenda as a strategic, national security problem for each
of the coastal states. To understand the essence of the modern legal status of the Caspian
Sea, it is necessary to refer to the historical stages of its establishment.

2. Early Russian-Persian agreements and Russia's military security concept

The legal problem in the Caspian Sea first arose with the Russia-Persia agreement.
The treaty signed in St. Petersburg in 1723 sought to resolve legal issues in the Caspian
Sea. With this agreement, Persia lost part of the Persian territories and accepted the right
of the Russian state to have military sail in the Caspian Sea [19, p.3-17]. As a result of
Russia's growing influence in the south, the Treaty of St. Petersburg was replaced in 1729
by the Treaty of Rasht. The Rasht Treaty, which included trade cooperation, gave only
Russian warships the right to sail in the Caspian Sea in both war and peace periods.
Persia kept its right to hold merchant ships only. Nearly 100 years later, Russia started
next pillar of expanding its existing rights over the Caspian Sea. Thus, first the Gulustan
Treaty of 1813 (hereinafter - the Gulustan Treaty), then the Turkmenchay Treaty of 1828
(hereinafter - the Turkmenchay Treaty) divided the historical territory of Azerbaijan into
two. Ghajar-ruled Persia had to cede Northern Azerbaijan to Russia. According to the
Treaty of Gulustan, only Russia could have a military flag in the Caspian Sea. The
Turkmenchay Treaty regulated the relevance of the Caspian Basin in the legal status of
the Caspian Sea and shipping issues. This agreement, as well as the Rasht agreement,
confirmed Russia's military superiority in the Caspian Sea (Article 8). Under these
agreements, Persia could only keep merchant ships in the Caspian waters [13, p.39].

Although the Bolshevik coup in Russia in 1917 resulted in the creation of Soviet
Russia, the existing military doctrine of the Caspian legal regime was preserved. In 1921,
the Treaty of Friendship and Cooperation was signed between Soviet Russia and Persia.
In the agreement, the parties agreed on the concept of "common use" for the Caspian Sea.
The Persian side (Article 11) restored the right to free shipping, got back the island of
Ashuradagh in the Caspian Sea (Article 3) and the port of Anzali (Article 10). But even
more important for Soviet Russia was the exclusion of other states from the Caspian
waters. In this sense, the 1921 Treaty maintained the previous exceptional military
regime. Article 6 of the treaty contained degrading terms for Persia. It was indicated that
if the territory of Persia became the basis for military intervention by other states, then
Russia would be free to intervene militarily in the territory of Persia. It was on the basis of
this agreement that during World War II, the Union of Soviet Socialist Republics (USSR)
sent troops to Persia against Germany.
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The 1931 and 1935 agreements on settlement, trade, and shipping also closed the
Caspian Sea to non-Caspian states. According to the 1935 agreement, the Russian Fede-
ration started to be called the USSR, and Persia as the Iranian state. In 1940, an agreement
on shipping and trade in the Caspian Sea was signed. The two countries were once again
committed to a common cause. The agreement stated that only USSR and Iranian ships
had the right to sail in the Caspian Sea. The current legal regime lasted until the collapse
of the USSR. With the emergence of new states (rebus sic stantibus), there was an
emerging need for a new legal status for the Caspian Sea.

3. Contradictions of the Convention with the sovereignty of the Republic of
Azerbaijan

The Convention on the Legal Status of the Caspian Sea (hereinafter - the Conven-
tion) was signed on August 12, 2018 in Aktau, Kazakhstan by 5 coastal states - the Repub-
lic of Azerbaijan, the Russian Federation, Kazakhstan, Turkmenistan and the Islamic
Republic of Iran [25]. The Convention contains lot of indefinite provisions, butit annulled
the previous Russia-Persia agreements of 1921 and the Soviet-Iranian agreements of 1940.
With the exception of Iran, other countries have completed the ratification procedure.
Since the Islamic Republic of Iran has not completed the necessary ratification procedure,
the Convention should not be formally entered into force. This Convention is not just a
codification act, but should establish a regional rule that requires the consent of all coastal
states. The Convention is a framework and operates in conjunction with special agree-
ments reached during diplomatic negotiations. Although it consists of a preamble and 24
articles, the strategy of the Convention is to protect the military and economic security of
the Russian Federation (RF) only. The main subject of regulation is the division of waters,
airspace, seabed and subsoil in the Caspian Sea, which must protect the doctrine of
military and economic security of the Russian Federation, but not any other coastal states.

Unlike previous agreements, the Convention defines territorial waters of all coastal
states. Nevertheless, further water territory is intended for free navigation. During the
discussion of the draft convention, the main contentious issue was the division of the
aquifer into "sectoral" or "territorial waters", including the "middle line" principle. Article
5 of the Convention states that the waters of the Caspian Sea consist of inland, territorial
waters, fishing zones and common water areas. According to the same article, the sove-
reignty of the Caspian coastal states extends to the inland waters of the coastal states, con-
sisting of a normal and direct outlet line, 15 nautical miles from the outlet line. The
methodology for determining the exit line is based on the 1982 UN Convention on the
Law of the Sea (art. 7). The Convention states that the sovereignty of the parties extends
beyond its land and inland waters - the so-called territorial waters, as well as its seabed,
subsoil and airspace above it (art. 6). All coastal states have agreed that the territorial
waters should be 15 nautical miles wide (Article 7) [25].

The area after the territorial waters is classified as neutral. Yet, such a sectoral
divisionis contradictory to the national constitutional provisions of Azerbaijan as it was
defined in the Declaration of Independence of the Republic of Azerbaijan and in the1995
Constitution (Article 11.II of the Constitution of the Republic of Azerbaijan. The men-
tioned national law provisions of Azerbaijan are dedicated to inland waters, including
the Caspian Sea (lake) section belonging to the Republic of Azerbaijan as well as air space
over these territories are parts of Azerbaijani territory) [24]. The definition of “sector”
established in Article 11.1I of the Constitution of the Republic of Azerbaijan refers to the
existing international treaty practice (for example, between the Russian Federation and
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the Republic of Kazakhstan in the use of subsoil), which includes the sectoral division of
the Caspian Sea Agreement of July 6, 1998 on delimitation of the northern part of the
Caspian Sea for the exercise of rights; Agreement between the Republic of Azerbaijan and
the Republic of Kazakhstan on delimitation of the seabed between the Republic of
Azerbaijan and the Republic of Kazakhstan of November 29, 2001, etc.). Even the
Convention itself contains the practice of sectoral division. Article 8.1 of the Convention
refers to the division of the bottom and seabed of the Caspian Sea into sectors.

In this case, a very fundamental confusion rises between the Article 11.1land the Ar-
ticle 151 of the Azerbaijani Constitution. Article 151 of the Constitution states that except
the Constitution and acts established by nation-wide referendum, international treaties,
to which Azerbaijan is a party, prevails over national law norms. Yet, the mentioned
Convention as an example of interstate treaty does not have any right to get prevailing
power over the fundamental norms of the Article 11.1I of the Azerbaijani Convention. The
noted confusion lead us to conclude that the drafting process of the Convention was not
so eager to take into account the national legal interests of the coastal states, except Iran
and Russia, of course. This issue also calls into question the legal significance of the
Convention. Because, according to this article 11.1I of the Azerbaijani Constitution, the
constitutional norm (Article 11) has priority over the Convention. That is, the waters up
to the "middle line" or "modified middle line" of the Caspian Sea are considered the
territory of the Republic of Azerbaijan, and all law enforcement agencies must act accor-
dingly. As the constitutional norm (Article 11) prevails over the Convention, the Republic
of Azerbaijanis notlegally bound by the Convention or at least by its certain provisions.
If an attempt is made to change the constitutional norm (Article 11), it requires a nation-
wide referendum. It is also unlikely that the people will vote to bring the constitutional
norm in line with the Convention, which is a manifestation of Russia's pure military inte-
rests. Thus, it also contradicts the general rule of the Republic of Azerbaijan (ordre pub-
lic).

Neutral waters and airspace based on the military doctrine of the Russian Federa-
tion have been used by Russia and Iran against the Republic of Azerbaijan for a very
short time since the adoption of the Convention. The Russian Iranian pair ensured the
illegal transportation of weapons to Armenia during the aggression against the Republic
of Azerbaijan through the neutral waters established in the Caspian Sea. Despite the fact
that the occupation of the territories of the Republic of Azerbaijan was confirmed by
Resolutions No. 822 [30], 853 [31], 874 [32], 884 [33] of the UN Security Council and
General Assembly Resolutions No. 62/243 of 2008 [29], these states are governed by
international law (UN Charter m.1.1; 2.3; 2.4; 2.5) [9] ; They sided with the aggressor in
violation of UN Security Council Resolution 56/589 of 12 December 2001 (Appendix 16)
[18, p.157]. Thus, during the armed conflict between Azerbaijan and Armenia, which
began on September 27, 2020, planes departing from the Russian city of Rostov crossed
the neutral waters of the Caspian Sea and transported weapons to Armenia from the
Iranian border checkpoint Norduz [16].

For many years since 1991, when the Republic of Azerbaijan declared its inde pen-
dence, it has consistently defended the concept of a lake-based sector (section) in the
doctrine of international law, in the course of foreign policy, where “neutral” waters are
not recognized. Scientific research on the lake regime of the Caspian Sea was conducted
during the Soviet period, based on the agreements of 1921 and 1940, and the Soviet go-
vernment accepted these studies. However, in the updated geopolitical and economic
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situation after the collapse of the Soviet Union, Russia abandoned the concept of the lake
without taking into account the legal succession. As a result of Russian pressure, the fo-
reign policy course of the Republic of Azerbaijan has not been able to maintain its
previous position what was based on customary international law.

There are other provisions of the Convention that contradict the national interests of
the Republic of Azerbaijan. Article 3.1 of the Convention, which guarantees Russia's
"historical" strategic interests, deals with the principles of international law in the UN
Charter. Of course, this must be welcomed in terms of formal international law. In parti-
cular, Article 3.4 of the Convention (ensuring a stable balance of arms of the Parties in the
Caspian Sea, the implementation of military construction within reasonable limits, taking
into account the interests of all parties, without compromising each other's security); 3.5
(adherence to the agreed confidence-building measures in the field of military activities in
the spirit of foresight and transparency in accordance with joint efforts to strengthen
regional security and stability, including international agreements concluded between all
Parties); Article 3.6 (absence of non-Partisan armed forces in the Caspian Sea) and Article
3.7 (non-transfer of territory by any Party to other States for aggression and other military
activities) are normal acceptance for regional security and peace. It can be done and wel-
comed by international community. It should also be appreciated in terms of inter-
national law as well. However, this situation is a de jure acceptance of Russia's position as
the de facto side of the issue. That is a real life sample of how can formal equalization of
virtually unequal ones be possible.

It was by no means convincing that the Convention, to which Russia is a party,
would ensure a "stable balance of armaments in the Caspian Sea, taking into account the
interests of all parties in military construction ..." (Article 3.4). This is due to Russia's
withdrawal from the Convention on Conventional Armed Forces in Europe in 2007 and
so on. Ensuring a stable balance of armaments with the participation of Russia, taking
into account the interests of all parties in military construction raise serious questions. In
particular, the regular armament of Armenia has become a usual issue. In 2010-2018
alone, Russia provided 50,000 tons of weapons to Armenia. Armenia has become a
weapon depot for Russia [15].

The amount of Armenian ammunition destroyed during the repression of the
aggression of the Republic of Azerbaijan also showed that, following Russia, Armenia is
not fulfilling its obligations under the Convention on Conventional Armed Forces in
Europe. This proves that Article 3 of the Convention only protects the "national interests"
of Russia. Rather, it aims to disarm the emerging coastal states against Russia. All these
facts prova that it is not right to evaluate the Caspian Sea only in terms of energy re-
sources. Its importance for the world market is also measured by the transport of political
resources. The export of the natural resources of the emerging coastal states in the
Caspian Sea to the world market bypassing Russia is their absolute national (alternative)
security guarantee. In particular, the steady increase in the strategic importance of the
transit status of the Republic of Azerbaijan in the region is not desirable for Russia. On
July 12,2020, Armenia, which occupied 20% of the territory of the Republic of Azerbaijan,
attacked the Tovuz region, where the transport corridor passes, once again confirms what
I am describing here. Russia's aggressive stance on neighboring countries is also a major
threat to the West's energy security. Attempts by Armenia to occupy 20% of the territory
of the Republic of Azerbaijan with the support of Russia for almost 30 years [1], including
"preventing the export of Azerbaijani oil to the world market" [35, p.33] are also aimed at
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ensuring Russia's monopoly economic interests in Western energy supply. The location of
the Russian military base in Armenia on the opposite side of the transport corridor (15
km away) is also due to the desire to control the transport corridor.

The protection of Russia's priorities is enshrined in other parts of Article 3 of the
Convention. The norm of "absence of non-Partisan armed forces in the Caspian Sea ..."
expressed in Article 3, paragraph 6 of the Convention serves to maintain Russia's military
superiority over other coastal states, including Azerbaijan. Article 20 of the Convention
states that "this Convention does not affect the rights and obligations of the Parties arising
from other international agreements to which they are parties." However, possible
contradictions between other international agreements on military security of the Parties
and the Convention remain unresolved. Special note here should be made on Article 16
of the Convention. The article states that in the Caspian Sea, the Parties shall cooperate
with individuals and legal entities of states not party to this Convention, as well as with
international organizations in accordance with the provisions of this Convention. It is
true that the Republic of Azerbaijan has been working in the field of political and military
security since the 90s of the XX century. In this sense, the cooperation with Western
countries and international organizations, including the North Atlantic Treaty Organi-
zation [21, p.34-46], is of utmost importance for Azerbaijan.

However, the limitation of Article 16 of the Convention poses a serious threat to our
national security, including "... cooperation with international organizations ...", including
cooperation with the North Atlantic Treaty Organization. In order to meet Russia's
military-political threat, the newly formed coastal states are obliged to apply the principle
of "deterrence and balance" of international security law. However, Articles 3 and 16 of
the Convention pose a serious threat to our military-political and economic security in the
Caspian Sea by not allowing the Republic of Azerbaijan to apply the principle of "de-
terrence and balance".

One of the main uncertainties related to Article 3 of the Convention is the lack of a
monitoring-supervisory mechanism. As the Convention is a framework, a new rule could
be provided for the establishment of a Article 3 monitoring mechanism. Alternatively,
Article 3 of the Convention could be provided in conjunction with the Treaty on the Co-
operation of the Coastal States in the Sphere of Security in the Caspian Sea of 18 Novem-
ber 2010. However, the agreement does not provide for cooperation in the field of
military security [6, p.138-139]. In a sense, cooperation in the field of military security
monitoring is not brought to the level of international law.

One of the framework issues in the Convention is the division of the seabed and
subsoil of the Caspian Sea. The division of the subsoil and the seabed is set out in Article
8 of the Convention. Part 1 of the article states that the division of the Caspian Sea seabed
and subsoil into sectors, taking into account the well-known principles and norms of
international law, the use of the seabed by agreements between neighboring and neigh-
boring states, and for the exercise of sovereign rights over other lawful economic ac-
tivities related to the appropriation of natural resources. Article 8.1 of the Convention can
be considered one of the most successful norms for emerging coastal states. In particular,
the division of the bottom and seabed of the Caspian Sea into sectors should be conside-
red acceptable in terms of the realization of sovereign resource rights on the "continental
shelves" of the newly formed coastal states. However, Russian authors mainly comment
on the incompleteness of this division. Since the principle of a "modified midline" is not
directly established in the Convention, some authors state that the distribution of the

8




Afsar Sadigov. “Legal” Status Of The Caspian Sea And National Security Issues. International Law and Integration
Problems, 2022, Ne2 (65), pp.4-13

seabed is uncertain [14, p.20]. In this area, bilateral agreements have been adopted among
the coastal states on the delimitation of the bottom and bottom.

Although there have been attempts to "justify" [6, p.132] the invalidation of bilateral
agreements on the division of the Caspian Sea, they have no scientific basis. Such posi-
tions are due to the desire of the newly formed coastal states not to recognize their sove-
reign rights on the "continental shelf". There is no provision in the Convention or any
other document regarding the loss of legal force of these agreements. Section 4 (b) of
Article 30 of the 1969 Vienna Convention on the Law of Treaties sets out the procedure
for the application of treaties depending on the level of participation of the parties [34,
p.31]. During the drafting of the 1969 Vienna Convention on the Law of Treaties, it was
stated that if a new treaty on the same subject is not terminated at the time of the con-
clusion of the new treaty, the treaty will be applied in a more favorable manner [22, p.77].
It is important to note that the previously concluded bilateral agreements on the dis-
tribution of the bottom and the subsoil are dedicated to a specificissue. In this regard, the
2018 Convention is a framework. As a result, bilateral agreements on the division of the
bottom and the subsoil remain legal.

Bilateral agreements establish either the "modified midline" principle or the "mid-
line" principle [11, p.115, 120]. Article 8.1 of the Convention also refers to the agreements
of the coastal states on the delimitation of the bottom and bottom. The Russian Federation
and the Republic of Kazakhstan adopted the Agreement of July 6, 1998 and the Protocol
of May 13, 2002 on the delimitation of the northern part of the Caspian Sea for the
exercise of sovereign rights in the use of subsoil. Subsequently, the Agreement between
the Republic of Azerbaijan and the Republic of Kazakhstan on the demarcation of the
Caspian Seabed between the Republic of Azerbaijan and the Republic of Kazakhstan was
adopted on 29 November 2001 and the Protocol of 27 February 2003. Following these acts,
agreements on subsoil use were signed between the Russian Federation and the Republic
of Azerbaijan on May 14, 2003, and between Kazakhstan and Turkmenistan on December
2, 2014. The Islamic Republic of Iran has not signed such agreements with Turkmenistan
and the Republic of Azerbaijan. There is no relevant agreement between Turkmenistan
and the Republic of Azerbaijan. However, the practice of bilateral agreements is sufficient
for the realization of the sovereign rights of the respective partners. In Article 1 of the
Convention, the term "sector" (for purposes related to the development of bottom and
subsoil resources) is derived from the practice of bilateral agreements.

Article 14 of the Convention is one of the norms of special importance for Kazakh-
stan, Turkmenistan, Azerbaijan, as well as Uzbekistan, which is not a party to the Con-
vention in terms of transit of resources. According to Article 14.1 of the Convention, the
Parties may lay submarine cables and pipelines on the bottom of the Caspian Sea. This
norm is not in the interests of either Russia or Iran [5, p.16]. It is no coincidence that the
right in Article 14.1 of the Convention is almost blocked by another norm. The realization
of this norm is almost impossible. Therefore, Article 14 of the Convention is nothing more
than a declaration. Russiais also trying to control the transit of hydrocarbon resources in
the region through the Convention. If trans-Caspian pipeline projects are secured,
Europe's dependence on Russia could be completely eliminated. The export of hydro-
carbon resources of these countries to the West through Azerbaijan has a serious impact
on the geopolitical situation in the region. The “Trans-Caspian Pipelines” defined in the
Convention (Article 14) and their continuation as Baku-Thilisi-Ceyhan, Baku-Tbilisi-Kars
railway, Baku-Tbilisi-Erzurum and as a continuation of TANAP (Trans-Anatolian
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Natural Gas Pipeline) and TAP (Trans-Adriatic Pipeline) means undesirable economic
losses for both Russia and Iran. According to forecasts, the transportation of Central
Asian gas to Europe via Azerbaijan will increase the annual capacity of TANAP and TAP
by an additional $ 60 billion cubic meters. According to 2019 data, Azerbaijani gas has
already covered 79% of the Turkish market. With the recent commissioning of the Shah
Deniz field in Azerbaijan, the reduction of Turkish gas imports from Russia by 50% to
17% at the expense of Azerbaijani gas is on the agenda. It is inevitable that Turkey will
prefer to buy Azerbaijani gas against the expensive pricing policy of both Iran and the
Russian state company Gazprom [28]. Europe is also interested in cooperating with the
Republic of Azerbaijan, a party to the Energy Charter Agreement (1994), rather than gas
trade at higher prices, based on non-market principles. Undoubtedly, this cooperation
has a significant negative impact on the position of Russia and Iran in the market.
Russia's non-compliance with the principles of liberal regulation of the European market
(for example, the separation of services from production) and its withdrawal from the
Energy Charter Treaty (especially its Article 7, Transit) show that this state is based only
on its aggressive military doctrine.

Article 14.3 of the Convention states that the determination of the area for laying
submarine cables and pipelines shall be ensured in agreement with the Party to which the
subsea cable or pipeline sector passes. That is, in this case, reference is made to the
authority of the owner of the "continental shelf'. However, as noted earlier, this right is
subject to "eco-standards" of uncertain content and an "all-participant" permission sys-
tem. Pursuant to Part 2 of Article 14 of the Convention, the Parties shall determine the
design of submarine pipelines under the Caspian Sea under international agreements to
which they are parties, including the 2003 (Tehran) Framework Convention for the
Protection of the Marine Environment of the Caspian Sea and its relevant protocols.
ensure compliance with environmental requirements and standards [26]. Monitoring of
the Caspian Sea's environmental protection commitment seems to be problematic, not to
neutral international organizations, but to the Tehran Convention's 2018 Protocol on En-
vironmental Impact Assessment in the Transboundary Context. According to this
Protocol (Art. 10, 11), decisions on environmental impact assessment are complex and
overly “publicized” and must be made by consensus [27]. Any Party shall have the right
to suspend the construction of the pipeline if there is a suspicion that the pipeline will
adversely affect the marine environment. Of course, it is important to wait for the study
of international environmental law as a "universally accepted" obligation. However, for
obvious reasons, it is possible that Russia and Iran will not turn the conditions of
environmental security in the Protocol into a military-political and, ultimately, economic
advantage.

In addition to eco-conditions, the literature also focuses on other barriers. It is noted
that Russia's veto in the construction of trans-Caspian pipeline projects is possible not
only due to the norms of the ecosystem, but also due to its military-political influence. It
seems that Russia retains the right to veto the construction of submarine pipelines.
Russia's position as a "Trojan horse" opens the door to the country's unlimited military
control over the region [2, p.273-292]. The Convention on the Legal Status of the Caspian
Sea can only encourage the formal re-declaration of political sovereignty for the recently
formed coastal states. The Russian-Persian and Soviet-Iranian treaty regimes were put to
an end by accepting the possibility of changing the practice that had begun to take shape
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in the early 18th century. As another positive point, the protection of the environment of
the Caspian Sea has become the responsibility of all coastal states [4, p.500-519].

Specific regimes have been established in accordance with the legal status of the
Convention. The Convention also contains numerous agreements in various fields. The
Convention, along with its annexes (for example, the Agreement on Trade and Economic
Cooperation between the Governments of the Caspian States; the Agreement on Coope-
ration between the Governments of the Caspian States in Transport; the Agreement on
the Prevention of Incidents in the Caspian Sea, etc.), and together with the international
treaties which are not included to its system, such as Protocols to the Agreement on Se-
curity Cooperationin the Caspian Sea: Protocol on Cooperation in Combating Terrorism
in the Caspian Sea; Protocol on Cooperation in Combating Organized Crime in the Cas-
pian Sea; Protocol on Interaction and Cooperation of Border Agencies, etc. [12], defines
the foundation for the formation of special “Caspian sea law” field. As part of the "Law of
the CaspianSea", the Convention establishes regional trade, transport cooperation of the
coastal states, the exclusive rights of the coastal states in the development of subsoil and
subsoil, their sovereign rights in regulating activities in the fishing zone. However, it is
necessary to conclude that the legal significance of the Convention for the newly formed
states with these small and secondary positive points. In the context of the problems I
have mentioned, the Convention has serious shortcomings. E.g., in the application and
interpretation of the norms of the Convention, preference was given to the stages of poli-
tical solution, rather than to mandatory legal mechanisms. As I have stated, the tradi-
tional international legal concept of the Russian position has had a significant impact on
the modernlegal status. The military security aspect of the recently formed coastal states,
as well as the political and economic sovereignty of the Republic of Azerbaijan, has been
subordinated to Russia's interests.

The Convention characteristically is a framework. Mainly defines the general
principles. Many issues are not regulated yet. Among the problems that need to be ad-
dressed are environmental services in the Caspian Sea, illegal use of biological resources,
protection of submarine cables and pipelines, etc. Gaps in the convention, require the
continuation of the legislative process particularly to control the means of ensuring
military security.

Conclusion and recommendations:

In general, the Convention on the Legal Status of the Caspian Sea of August 12, 2018
as an act ensuring the "recognition" of the existing political geography of the Caspian
Basin, mutual cooperation in regional economic relations:

1) distinguishes between two groups of coastal states, the recently formed -
Azerbaijan, Kazakhstan, Turkmenistan and, conversely, the Russian-Iranian tandem, in
accordance with political and economic interests

2) recognizes the concept of equal military security in the legal sense on the paper,
but in fact recognizes Russia as a guarantor of military security;

3) Accepts the economic sovereignty of the Republic of Azerbaijan, Kazakhstan and
Turkmenistan in the distribution of the seabed and subsoil, as well as the formal
recognition of the law on trans-Caspian projects, but subjects their implementation to the
mechanism of environmental "joint monitoring" and consensus in decision-making;

4) Therefore, in the sense of the above-mentioned and for de facto parity in the
Caspian Sea, either Article 3.6 of the Convention should be repealed, or full demi-
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litarization of the Caspian Sea should be ensured, with the exception of forces to combat
smuggling and terrorism.
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INTERNATIONAL COOPERATION OF AZERBAIJAN REPUBLIC IN THE
SPHERE OF PROTECTION OF ENVIRONMENT DURING ARMED CONFLICTS

Parviz Hasanov *

Abstract

In the framework of international cooperation on environmental protection issues in the economic regions of
Karabakh and Eastern Zangezur, the Azerbaijan Republic's engagement is defined by the following characteristics:
1) The lack of diplomatic ties and direct bilateral communication between the disputing parties; 2) The predomi-
nance of vertical cooperation models; and 3) a low level of development of non-governmental/civil initiatives on the
background of limited official relations between the conflicting parties. The aforementioned characteristics, in con-
trast to conventional forms, determine a more active use of potential based on institutional forms of international co-
operation. While having no bilateral nature, these forms or formats do not only offer collaboration in the area of
environmental protection on the post-conflict zone. Additionally, the efforts involved might be more successful if: 1)
The active application of program methodology in the formulation of necessary environmental measures; 2) The ex -
tensive use of the potential for technical cooperation with the involvement of international partners; and 3) The in-
clusion of environmental dimension into international projects in the related fields that are planned or even in the
implementation stage.

Keywords: The Republic of Azerbaijan, international cooperation, environmental protection, armed con-
flicts, Karabakh, Eastern Zangezur.

In the context of environmental protection for the Republic of Azerbaijan, the Na-
gorno-Karabakh conflict was one of the most complicated problems until 2020. Al-
though the military operations ended 2 years ago, environmental problems are still on
the agenda.

Before the liberation of the occupied territories of the Republic of Azerbaijan in
2020, the situation was evaluated as follows: In spite of the fact that “from the
perspective of international law, Azerbaijan retains its sovereignty over conflict zone
and the occupied regions adjacent to it”, taken into account the fact of occupation, there
are problems related to the fulfilment of pertinent sovereign rights in the framework of
environmental protection that essentially preclude the appropriate possibilities [1, p.42].

However, from the perspective of international humanitarian law, “ Armenia acted
as a “occupying power” and was required to abide by the norms of international hu-
manitarian law in connection to the lands it occupies, especially the Hague Conventions
of 1907 and the Geneva Conventions of 1949” [1, p.42-43]. Articles 53 and 147 of the
Fourth Geneva Convention on the Protection of Civilian Persons in Time of War of
August 12, 1949 deserve special attention. This is because damaging or destroying natu-
ral resources is a violation of the obligations outlined in these articles since they are re-
garded as non-military property that collectively belongs to private individuals [2, p.17].

Although the conflict is over, it is necessary to identify practical and effective
means of protecting the environment in the occupied territories using maximal the po-
tential of international cooperation, to the extent that this is acceptable to the Republic
of Azerbaijan.

There are currently a number of distinguishable characteristics of the Republic of
Azerbaijan's involvement in international legal cooperation on environmental protec-
tion issues in the Karabakh economic zone:

1. The lack of diplomatic ties between Armenia and Azerbaijan means that there is
no direct bilateral interaction between the two countries regarding environmental pro-

* Ph.D., Baku State University
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tection, which severely restricts the use of the potentials of institutional and con-
ventional international legal cooperation.

The Karabakh issue is crucial to the process of normalizing relations between
neighboring states; as a result, any delays in finding a solution make it impossible to
forge strong ties between the parties in a range of potential areas of collaboration, es pe-
cially on environmental issues. Additionally, the absence of direct and continuing rela-
tions between the parties has detrimental effects on the ability to follow trends and the
environmental changes in the occupied region. For instance, from October 7th to Oc-
tober 12th, 2010, the co-chairs of the OSCE Minsk Group carried out a Field Assessment
Mission in the occupied territories of the Republic of Azerbaijan that are adjacent to
former Nagorno-Karabakh Autonomous Oblast in order to evaluate the general
situation, including aspects pertaining to humanitarian aid and other issues. It is
noteworthy that this was the first mission by the international community in the ocu-
pied territories since 2005 with this kind of a mandate and the first time UN repre-
sentatives had been there in 18 years. [3] In other words, the Republic of Azerbaijan and
the international community were deprived of the chance to directly verify information
about the state of the environment in the occupied territories, at least for the time that
has elapsed since the start of the conflict and until the dates indicated.

2. The implementation of environmental protection measures in the occupied ter-
ritories in the context of the unsatisfactory state of relations between Azerbaijan and Ar-
menia involves the use of the so-called model of vertical cooperation.

As previously mentioned, the weak and limited relationships between the Re pub-
lic of Azerbaijan and the Republic of Armenia severely restrict, but do not entirely rule
out, opportunities for cross-border collaboration on environmental issues in the Arme-
nian-Azerbaijani border occupied regions. According to A.Maas, AKarius, and
A.Wittich, shuttle diplomacy between the two states is still effective considering the
current situation. Through the extensive involvement of international partners in spe-
cific cross-border initiatives, where they carry out the agreed-upon measures separately
and in parallel while avoiding direct contact with representatives of the other side, it
offers an opportunity to integrate the parties. There is no such a horizontal relationship
between Azerbaijan and Armenia, in contrast to the model outlined. [4, p.110]

The fact that the termination of such participation also results in the curtailment of
relevant and important projects confirms that, in such circumstances, the active partici-
pation of international partners is a connecting and necessary link in the context of
relations between the parties in the field of environmental protection. It should be
added that “the first general conferences on the protection of water resources, soils, and
migratory species as well as the first cooperative research on the conservation of trans-
boundary ecosystems were established with international support of an organizational,
expert, and financial nature”. S.Vaisova asserts that the second half of the 1990s have
seen the emergence of pertinent examples of joint work of representatives of the Repub-
lics of Azerbaijan and Armenia cooperating on projects related to the certain fields on
environmental protection [5, p.140].

3. The Republics of Azerbaijan and Armenia have a limited official relationship in
the area of environmental protection, which has a negative effect on non-governmental
civil initiatives, aimed at resolving transboundary environmental problems. This results
in the conservation of the current situation, exacerbating its negative effects.
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According to S.Freizer, there are very few opportunities for information exchange
and working relationships between official bodies and non-governmental organizations
undertaking various cross-border initiatives, regardless of their scale, in both
Azerbaijan and Armenia: “While the officials in charge of facilitating the process are
mostly to blame, non-governmental organizations are also at fault since they lack de-
tailed strategy for how to participate in negotiations and push for inclusion in agen-
das...” and these are very actual questions. [6, p.114] She uses the Caucasus Business
and Development Network as an example, citing it as one of the largest and most
comprehensive non-governmental peace initiatives, while also noting that there is a
sense that issues relevant to the OSCE Minsk Group can’t be properly discussed at the
level of the aforementioned non-governmental organization.

As stated, in the framework of relations between two republics, S.Freizer's fin-
dings were particularly applicable to the sphere of environmental protection in the
occupied territories before 2020 war: “Non-governmental organizations as actors sup-
porting environmental cooperation are outside the political mainstream...” [5, p.46]. It
is vivid that the implementation of some transboundary environmental projects was
episodic and limited, which is still like this, as a result of the absence of an permanent
and systematic discussion at both the official and civil initiative levels.

The Republic of Azerbaijan's participationin international legal cooperation on en-
vironmental issues in the Karabakh and Eastern Zangezur economic zones is charac-
terized by the aforementioned facts, which are essentially a result of the actions of Ar-
menia during occupation.

The problem about Sarsang reservoir, constructed in the Terter region of Azer-
baijan in the 1970s and currently located in the peacekeeping occupied zone controlled
by Russian military forces, is one of the most concerning in terms of potential dan-
gerous consequences (height - 125 meters, and volume - 560 million m3). First and fore-
most, it was built to meet the needs of the population and industry for water resources
to support the growth of agriculture and for energy (approximately 40-60% of supply
of electricity in the border districts). For information, six irrigation canals of totally 240
km in length were constructed in Azerbaijan's Terter, Aghdam, Goranboy, Barda,
Yevlakh, and Aghjabadi regions. [7, p.12; 8, p.64] However, during occupation, the
reservoir's condition deteriorates catastrophically, which causes the more than 400,000
residents of the downstream area to have legitimate and reasonable concerns. In
addition, “during spring floods, the water from Sarsang flows, which results increase of
level of water and flooding of nearby fields, while on the other hand, during hot period
of summer, the shutters are lowered, blocking the flow of water to villages of Azerbai-
jan” [9]. These factors prompted the Parliamentary Assembly of the Council of Europe
to take the Sarsang reservoir situation into consideration. As a result, resolution 2085
was adopted on January 26, 2016, and it defined the relevant activities of the occupying
power during its active control period as “environmental aggression” [10].

The situation regarding the protection of flora and fauna in the occupied ter-
ritories is no less complex and it needs proper attention.

Currently, Azerbaijan has 890,000 hectares of specially protected natural areas, of
which 42,997 hectares were occupied by Armenia. These areas include 152 natural mo-
numents, 5 geological objects, 2 nature reserves, 4 sanctuaries, and 7 lakes with a di-
verse range of flora and fauna. Additionally, 247,352 hectares of forests are under
occupation, including 13,197 hectares of forest land with hundreds of rare and valuable
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tree species, such as plane tree, hazel, oak, evergreen boxwood, persimmon, Eldar pine
and others. More than 460 species of trees and shrubs, including 70 indigenous species
that cannot be found anywhere else in the world in their natural condition, are found
growing in the post-occupation occupied territory, according to Ch.Gubadly (Mamedov).

In the lack of reliable information provided by Armenia on the status of the re-
levant objects, it can still be argued with some degree of certainty that their level of
protection is far from optimal one. The fact that several cities, villages, agricultural
lands, cultural and historical monuments, and specimens of flora and fauna were des-
troyed or burned down as a result of extensive fires that occurred in the eastern part of
the occupied territories of the Republic of Azerbaijan in 2006, confirms it and prompted
a response from the international community, in particular the Organization of Islamic
Cooperation (OIC). The OIC “demanded that Armenia must take immediate action as
the occupying power to avert an ecological catastrophe. The fires destroyed the ecosys-
tems of these occupied territories and other adjacent regions of Azerbaijan to them,
rendering them unsuitable for human habitation and agricultural purposes”.

Despite the urgent importance of these concerns for the Republic of Azerbaijan,
progress in finding solutions has, like with other environmental difficulties, been very
slow up to this point. This is because the potential for international legal cooperation
has not been fully implemented. S.Vaisova, for instance, points out that despite the
support of the international community, there is no formal bilateral agreement between
two republics regarding the general management of water resources, particularly the
Kura and Aras river basins, and environmental protection, including the territories of
the Azerbaijan Respublic under peacekeeping control . It should be mentioned that the
Republic of Azerbaijan's institutional forms of international legal cooperation on envi-
ronmental problems are more advanced than the formats of cooperation that are based
on contractual model (however, none of them are bilateral and none specifically pro-
vide for activities in the area of environmental protection in former Nagorno-Karabakh
territory and adjacent regions to it).

An example is the Regional Environmental Center for the Caucasus (hereinafter -
RECC), which was founded in 2000 at the initiative of the governments of Azerbaijan,
Armenia, Georgia, and the EU with the following triple objectives:

1) Assistance in the resolution of environmental issues in the Caucasus by promo-
ting strong partnership between non-governmental organizations, governmental
bodies, corporate groups, the local population and as well as all other parties interested
in solving environmental problems at the national and regional levels in accordance
with the principles of the Convention on Access to Information, Public Participation in
Decision-Making, and Access to Justice in Environmental Matters (Aarhus Convention),
dated 25.06.1998;

2) Assistance all non-governmental organizations (NGOs) working in the environ-
mental sector as well as other structures and groups with an interest;

3) Improvement the level of participatory democracy in decision-making, which
will help the Caucasian states further their transition to a democratic civil society.

The RECC's board, which serves as both its governing and representative body, is
one of its distinguishing characteristics. The board whose has totally 9 representative is
consisting of representatives from the governments of Azerbaijan, Armenia, and Geor-
gia (one rep.), NGOs (one rep. from relevant organizations of that states), as well as
international donors, the European Commission, the private or scientific sector. In other
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words, an effort was made to create a continuous dialogue between representatives of
governmental and non-governmental organizations in the South Caucasus states about
environmental issues, including those pertaining to the territory of Nagorno-Karabakh,
within the framework of the RECC.

The researchers give the RECC work's outcomes a very high rating. T.Herman
specifically points out that despite the fact that at first collaboration was primarily
planned at the level of NGOs, all three states finally perceived the potential of interstate
cooperation and actively used it. In particular, “the work of the RECC, which deter-
mined that this was not usual case, reduced tensions between Azerbaijan and Armenia
regarding heavy metal pollution from the rivers running through the region of Kara-
bakh. Despite the relative narrowness of the problem, these actions promote mutual un-
derstanding, peace, and increased cooperation in the future, but on different issues. In
order to benefit from the contractual regulation of the integrated management of the
transboundary basin of the Kura and Aras rivers, further collaboration between the
three South Caucasus governments is conducted within the framework of a project...
Contacts between the three South Caucasus governments are facilitated by initiatives
like RECC, which results in effective cross-border cooperation to combat common
dangers”.

The Environmental and Security Initiative (hereinafter ENVSEC), established by
the OSCE, United Nations Development Programme (UNDP), and United Nations En-
vironment Programme (UNEP) in 2003, is another initiative on environmental issues in
which all the South Caucasus nations take part. Since 2006, the Regional Environmental
Center for Central and Eastern Europe (REC) and the United Nations Economic
Commission for Europe (UNECE) have also joined. As said, “ENVSEC partners are
aware that prevention, international conversation, and good neighborly ties are the best
ways to respond to problems in the sphere of environment and security. For this reason,
they support governments and non-governmental organizations in identifying prob-
lems and putting forward cooperative initiatives to resolve them”. The major forms of
ENVSEC activities include the organizing roundtables and seminars as well as the
execution of various initiatives with a focus on environmental protection, resource
exploitation in conflict zones, and resource protection in general.

The following questions are among the priority areas of cooperation between
ENVSEC and the South Caucasus states for the years 2015 to 2020: 1) management of
shared water resources; 2) toxic and industrial waste; 3) climate change and natural
disasters; 4) Environmental good governance.

The fact that “despite ongoing ... clashes in the zones of frozen conflicts in the
South Caucasus, ENVSEC has significantly succeeded in assessing environmental and
security problems in areas affected by such kind of conflicts, is confirmation of the
significant role ENVSEC has played in ensuring international legal cooperation on
environmental issues in the occupied territories of the Republic of Azerbaijan. In the
Nagorno-Karabakh and border regions damaged by the fires during October 2006,
ENVSEC gave the OSCE-led Environmental Assessment Mission significant support.
The relevant Mission conducted an environmental assessment of the massive fires,
which took place in the area throughout the summer period, with the assistance of both
international and local specialists from both sides of the line of contact. The Mission
provided its recommendations on further prospects for regional cooperation and con-
tfidence building in the Nagorno-Karabakh region by making recommendations on how
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to rebuild the areas damaged by the flames and prevent their recurrence”. It is note-
worthy that the outcomes of the aforementioned Mission, among other things, had their
logical continuation within the three-staged projects “Enhancing national capacity on
fire management and wildlife disaster risk reduction in the South Caucasus”, which
were carried out successively from 2008 to 2016 with the involvement of Azerbaijan, Ar-
menia, and Georgia. This strategy further demonstrates the desire to guarantee consis-
tency and consistency in ENVSEC's operations.

“One of the most interesting and significant aspects of ENVSEC is, perhaps, not so
much its connection with environmental issues with security, but so much its preven-
tive measures to avoid any conflict at not always conventional levels of activity expec-
ted from international institutions”, F.Borthwick believes. “Although it is a small as-
sociation with limited political and financial clout, it plays a special role at the regional
and community levels as a mediator (third party) between contending governments”.
In other words, ENVSEC “promotes peace via human security, multilateralism,
institutional capacity, as well as civil society, by focusing on its operations as a third
party in mediation process on environmental issues”.

The Republics of Azerbaijan and Armenia are parties to numerous multilateral
institutional collaborations on environmental challenges, so, abovementioned examples
are not the only ones: “Initiatives and support are provided by European (OSCE, EU
and NATO) and international institutions (UNEP, UNDP), neighboring states (Geor-
gia), expert groups (International Union for Conservation of Nature, WWF, Friends of
Earth International), environmental and development agencies (The Federal Ministry
for Economic Cooperation and Development of Germany - BMZ, USAID, Austrian De-
velopment Agency - ADA), as well as non-governmental organizations and foundations
(i.e. Caucasus Network of Environmental Non-Governmental Organizations)” . In parti-
cular, the Ecoregional Conservation Plan for Caucasus (ECP) is being undertaken with
financial assistance from the BMZ and consists of four parts: 1) Support Program for
Protected Areas; 2) Caucasus Nature Fund; 3) Transboundary joint Secretariat; 4) The
program for the creation of an eco-corridor in the South Caucasus (Eco-Corridors Fund
for Caucasus. Although the aforementioned institutions' operations are generally
geared toward environmental protection, they are not geographically limited to the
occupied areas, which make it difficult to consistently respond to specific environ-
mental preservation-related concerns in an effective manner.

In our view, the existing situation might be made better by taking into conside-
ration the following suggestions in the framework of Republic of Azerbaijan's interna-
tional legal cooperation on environmental issues in the occupied territories of Azer-
baijan:

1. In order to ensure a systematic and consistent approach when taking part in va-
rious international projects, the Republic of Azerbaijan's development of international -
legal cooperation on environmental protection issues in the occupied territories implies
the viability of creating a single programme document at the national level that will de-
termine the main directions of the environmental policy related to the post-conflict
territories.

The programme method is currently employed extensively in the Republic of
Azerbaijan to formulate environmental policy; nevertheless, its potential has not been
fully used in the case of the occupied regions. In addition, the involvement of a sizable
number of foreign actors in a variety of formats in collaboration on environmental
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issues in the Karabakh and Eastern Zangezur economic zones necessitates giving envi-
ronmental policy the equivalent direction in terms of systemicity, complexity, and con-
sistency. In the lack of a cohesive and all-encompassing strategy, there is a risk of
fragmentation and a decrease in the effectiveness of current international projects due,
in particular, to duplication of activities or the imposition of authorities.

2. Formation of favorable conditions for expert-level multilateral international dis-
cussions on environmental issues in the occupied territories, in order to find solutions
that are advantageous to both parties while avoiding the complicated political tensions
between Azerbaijan and Armenia.

According to S.Freizer, the prospect of include, in particular, experts from the non-
governmental sector in the format of working groups to look for solutions to technical
problems is not given enough consideration in the work of the OSCE Minsk Group. It
should be emphasized that the researcher attributed environmental issues with post-
conflict region’s development to a variety of technical issues that should be resolved in
the relevant working groups. As an example of these issues, she provides the example
of cooperative administration of common resources (and water, at first). She states that
“the interaction between civil society and government circles can promote synergy by
giving an opportunity to non-governmental organizations to share their experience,
understanding, and joint solutions that they have developed over so many years of
dialogue in order to overcome obstacles in the discussions of the OSCE Minsk Group” .
We believe that such a strategy is completely justified, but in this example in the case, it
is not advised to restrict it to the OSCE Minsk Group because such a strategy could be
applied to a larger range of international organizations carrying out ecological projects,
including those in the occupied territory. It should be mentioned that successful
examples of cooperation at the expert level have taken place in the practice of the Re-
public of Azerbaijan. The South Caucasus River Monitoring Project is one of them. It
was carried out between 2002 and 2009 with NATO support with the intention of
developing a social and technical infrastructure for international monitoring of water
quality in Transboundary Rivers and the exchange of data on monitoring its quantity,
as well as support for basin management among the South Caucasian republics. Ac-
cording to the project's summary, “not only were valuable data acquired, but also pro-
fessional contacts were made between the participants. The latter aspect is more likely
to demonstrate its significance in the long term...”

3. Making better use of the post-conflict territories potential for environmental co-
operation underscores the necessity of include an environmental component in any up-
coming or ongoing international projects in related fields.

The governments of the South Caucasus states frequently view environmental
issues as a barrier to economic development today, according to A.Maas, A Karius, and
A.Wittich: “The idea of the potentials of economic use of the prospects of protected
areas, for example, such as the case of eco-tourism, is only gradually emerging”. “The
parties may advance on two grounds by engaging in dialog and collaborating together
on economic and environmental issues, according to this statement: 1) improving the
economic and environmental situation of a substantial part of the population; 2) sup-
porting peacekeeping actions and changing perceptions of each other via regular coope-
ration and communication. Mutually beneficial activity in these regions may even serve
as a symbol that peaceful coexistence is possible, reflecting the opposite example of the
atmosphere of hostility”. In this context, we believe that adding an environmental di-
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mension to plan or ongoing international projects, particularly those targeted at promo-
ting economic development, could be the most successful.

The Caucasus Business and Development Network's struggle against an agricul tu-
ral pest like the American white butterfly (Hyphantria cunea) is a practical demonstra-
tion of the possibility of such a combination of environmental and economic concerns.
Aside from reducing agricultural productivity, the expansion of the aforementioned
insect was “the most serious environmental problem in recent years in the areas next to
the Enguri River and beyond”.

Thus, international legal cooperation in the field of environmental protection in
occupied territories underscores the Republic of Azerbaijan's desire to ameliorate the
environmental situation in that economic zones using any and all measures possible.
Simultaneously, relevant efforts could be more effective if the programme method is
actively used in developing the necessary measures, making extensive use of technical
cooperation opportunities with international partners' participation, and incorporating
an environmental dimension into planned or already implemented international
projects in related fields.
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REGIONAL HUMAN RIGHTS PROTECTION MECHANISMS

Lamiya Zeynalova®

Abstract

After the World War 11, with the establishment of the United Nations, important steps were taken in pro tec-
ting human rights and ensuring gender equality across the world. In particular, in the last 50 years, the deepening
of the globalization process and international economic integration, as well as the expansion of cultural and political
relations, made it possible for women to be more closely involved in social and political processes. In all states, to one
degree or another, the legal framework for the protection of women's rights and the provision of gender equality was
formed, and mechanisms were created for the implementation of these laws. As a result of global, regional, and na-
tional policies pursued for the protection of human rights, including women's rights, and ensure gender equality,
women in most countries of the world are now closely involved in economic, political, and social life on an equal
footing with men.

Keywords: human rights, women's rights, European Court, Commission for Gender Equality, regional me-
chanism, OSCE agreement with Azerbaijan.

One of the most important values achieved by modern civilization is related to the
protection of human rights. As a result, the problems in this field in the world today are
global problems rather than internal problems of individual countries. The expansion of
international cooperation, in particular, the establishment of the UN, allowed the crea-
tion of the necessary mechanisms for the protection of human rights. Every country is
internationally responsible for people whose rights are violated. Modern human rights
mechanisms allow complaints to be filed through local, regional, and international
mechanisms for violations of rights. The UN mechanisms for the protection of human
rights, including women's rights, are extensive and effective. In addition to these me-
chanisms, there are also regional and national ones. Regional and national mechanisms
are formed on the basis of principles determined by international mechanisms and can-
not reduce their requirements. On the contrary, the practice of implementing more
effective measures through regional and national mechanisms for the protection of hu-
man rights is possible and exists.

Regional mechanisms for the protection of human rights are important from the
point of view of making more flexible appeals in cases of rights violations and taking
regional specificity into account. Regional mechanisms are resorted to when national
mechanisms do not justify themselves. At present, there are regional mechanisms co-
vering European countries, African countries, Caribbean countries, and American coun-
tries and providing for the protection of human rights. As we mentioned, regional
mechanisms are more flexible than UN mechanisms and take into account the speci-
ficities of the region. On the other hand, such mechanisms take into account not only
the protection of human rights but also the attitude of a specific citizen toward society.
Among the regional mechanisms currently protecting human rights, including women's
rights, we can point to the Council of Europe (CoE), the Organization for Security and
Cooperation in Europe (OSCE), the Commonwealth of Independent States (CIS), the Af-
rican Union, the Organization of American States, and the Organization of Islamic Sta-
tes. Since the research is conducted on the example of Azerbaijan, we will get ac-
quainted with the mechanisms of protection of human rights, including women's rights,
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within the framework of the Council of Europe, the OSCE, the CIS, and the Organiza-
tion of Islamic States.

The human rights protection mechanism within the framework of the EU provides
for the implementation of the European Convention on Human Rights. This internatio-
nal treaty, which was adopted by the newly created Council of Europe in 1950, but ente-
red into force on September 3, 1953, regulates the protection of human rights and poli-
tical freedoms in Europe. It is on the basis of this Convention that the European Court
of Human Rights (ECHR) was established. The scholars, Andreadakis, S. [1], Helfer [2],
for example, note that the ECHR has influenced the legal systems of member states in a
short period of time as an effective mechanism in the field of human rights protection.

It should be noted that the Convention was essentially formed in response to the
threat to the protection of human rights as a result of the spread of communist ideology
in Eastern European countries during World War II and the subsequent period.

The CoE structure is primarily composed of six bodies: 1) the Committee of Mi-
nisters; 2) the Parliamentary Assembly; 3) the European Congress of Local and Regional
Authorities; 4) the ECHR; 5) the Human Rights Commissionerate; and 6) the Confe-
rence of INGOs. In addition to these bodies, 1) the General Secretary of the Council and
2) the Deputy Secretary General are included in the organizational structure of the
Council. It should be noted that the main office of the JSC is located in Strasbourg,
France. The Committee of Ministers is the main decision-making body of the CoE. Fo-
reign ministers of member states or their permanent representatives gather here. The
second most important body in the Council of Europe is the Parliamentary Assembly.
Representatives determined by the parliaments of each member state are represented in
this body. Another important body is the Congress of Local and Regional Authorities.
636 members representing more than 200,000 local and regional authorities gather here
to discuss democratic changes and the development of self-government institutions at
the local and regional level. This body operates mainly based on the principles of the
European Charter on Local Self-Government. The ECHR, which is the subject of our re-
search, is a body that operates permanently and serves to protect the rights of the citi-
zens of the member states stipulated by the European Convention on Human Rights.
Another body that is directly related to human rights is the Human Rights Commis-
sioner of the Republic of Azerbaijan. As stated by Dunya Mijatovic, Commissioner for
Human Rights of the Council of Europe “Today, the system of human rights protection
in Europe is one of the most advanced in the world. The European Convention on Hu-
man Rights, the Court, the different monitoring mechanisms and institutions, as well as
my Office, work to ensure that States uphold their obligations to protect, respect and
fulfil human rights. However, structural shortcomings and a lack of political will still
hinder the full realization of human rights”. [3]

The EU Commissioner for Human Rights is different from the ECHR and is a non-
judicial institution. This body was established in 1999 and works to raise awareness of
human rights and instill respect for human rights in member states. The powers of the
Commissioner for Human Rights are defined in CoE Resolution No.50(99) on the Com-
missioner for Human Rights [4]:

promote education in and awareness of human rights in the member States and
contribute to the promotion of the effective observance and full enjoyment of human
rights in the member States;

* promote education in and awareness of human rights in the member States;
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* identify possible shortcomings in the law and practice;

* facilitate the activities of national ombudsmen or similar institutions in the field
of human rights;

* provide advice and information on the protection of human rights in the region.

Within the premises of the Council of Ministers, the Gender Equality Commission
(CGE) also operates. The CGE was created to ensure that gender equality is main-
streamed in all Council of Europe policies and to bridge the gap between commitments
made at the international level and the reality of women in Europe. The members of this
commission are appointed by the member states. The Commission advises other bodies
of the Council of Europe and member states on ensuring gender equality. The CGE sup-
ports the implementation of the six objectives of the Council of Europe Gender Equality
Strategy for 2018-2023. The CGE has wide powers. For example:

* To ensure the follow-up of the relevant decisions taken at the 131st Session of
the Committee of Ministers (Hamburg, May 21, 2021) and to contribute to the imple-
mentation of the main strategic priorities related to its special area of expertise;

* Monitor and support the implementation of the Council of Europe Gender
Equality Strategy (2018-2023), prepare the Gender Equality Strategy (2024-2029), and
monitor and support its implementation;

* Conducting legal and political analyses in member states, including on the basis
of the findings of monitoring mechanisms, as well as conducting exchanges on trends,
development, and good practices;

* To conduct needs assessments and make proposals for general policy develop-
ment, including the determination of key issues and standards for member states within
their jurisdiction; and etc.

After Azerbaijan gained independence in 1991, the process of integration into the
global world, including Europe, intensified. Since 1993, when National Leader H.Aliyev
took over the leadership of the country again, the integration of Azerbaijan into the
European family has accelerated. The decrees signed by H. Aliyev on July 8, 1996, "On
measures to implement the cooperation program between the Council of Europe and
the Republic of Azerbaijan" on January 20, 1998, "On measures to deepen cooperation
between the Council of Europe and the Republic of Azerbaijan" and the decree of May
14, 1999 on measures to deepen cooperation between the Republic of Azerbaijan and
the Council of Europe and protect the interests of the Republic of Azerbaijan in Europe"
played an important role in the integration of our country into the Council of Europe.
Since January 2001, Azerbaijan became a full member of the Council. Along with poli-
tical and economic dividends, Azerbaijan's CoE membership was of great importance in
aligning Azerbaijani laws on human rights protection and gender equality with Euro-
pean standards. As a full-fledged member of the CoE, the ratification of the Conven-
tions adopted by the Council by Azerbaijan created wide opportunities for the protec-
tion of women's rights and ensuring gender equality in our country.

The International Conference of Non-Governmental Organizations is an institu-
tion that includes more than 400 organizations. This Conference conveys the voice of
the civil societies of the member states to the Council of Europe. All bodies of the CoE
are not only independent, but also interconnected. For example, the issue related to
complaints referred to the ECHR is referred to the Committee of Ministers in the imple-
mentation phase. Or the CoE works in close cooperation with the Committee of Minis-
ters of the Parliamentary Assembly.
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As a regional mechanism, the European Convention on Human Rights enables the
protection of the rights of more than 840 million people in 47 countries of the Council of
Europe. The articles of the Convention are in full compliance with the UN Universal
Declaration of Human Rights. However, despite the rapid consideration of regional pe-
culiarities and changes related to human rights and speeding up the solution of the
problem made the adoption of such a document necessary. The experience of protecting
human rights in the last 70 years shows that "regional cooperation in the field of human
rights complements the forms of universal cooperation and, in some aspects, ensures
the protection of basic rights more effectively. [5] On the other hand, "regional legal sys-
tems are closest to the structure of society; they clearly reflect the ethnic, confessional,
and socio-cultural characteristics of the united community." [6] The executive, legisla-
tive and judicial authorities of the countries acceding to the Convention are oblidged to
protect the rights defined in the Convention. The citizens of these countries can apply to
the ECHR, provided that they use all the mechanisms related to the protection and
restoration of their rights in their country.

Another important difference between the regional mechanisms for the protection
of human rights, especially the ECHR, and the UDHR is the existence of legal mecha-
nisms for the application of the former in specific cases. Thus, in cases of violation of
any article of the ECHR, there is an opportunity to apply to the European Court of Hu-
man Rights (ECHR). All citizens of Member States can take advantage of this oppor-
tunity. The implementation of the ECHR is monitored by three bodies of the Council of
Europe, namely the Committee of Ministers, the Commissioner for Human Rights, and
the ECHR. This convention is dynamic and is constantly being improved by additions
to it.

As it was earlier noted, the European Union citizens can apply to the ECHR in
case of the violation of their rights. However, the application procedure is not that
simple. First of all, it should be distinguished as to which violation of law should be
referred to the ECHR. That is, the ECtHR can only hear cases related to violations of the
ECHR and its Protocols. On the other hand, the Court has the authority to hear cases
about alleging violations against a state party. The ECHR can be applied when one of
the rights guaranteed by the ECHR and its Protocols, such as "right to life", "right to a

n.n

fair trial (civil and criminal limb)", "right to respect for private and family life", "free-
dom of expression", "freedom of opinion, conscience and religion", “right to an effective
remedy", "right to peaceful enjoyment of property" and '"right to free elections" are
violated. The Convention and its Additional Protocols prohibit

1) torture and inhuman or degrading treatment or punishment;

2) arbitrary and unlawful detentions;

3) discrimination in the exercise of the rights and freedoms defined in the Conven-
tion;

4) collective expulsion of aliens;

5) death penalty;

6) the expulsion of a citizen from the country or denial of entry to the country due
to his attitude towards his country.

Some scholars point out that there are some problems with the activity of the
ECHR. For instance, according to Masa Marochini [7], "despite the fact that the Conven-
tion system is the most effective system in terms of ensuring, there are some problems
in the individual protection of civil and political rights." One of the biggest problems is
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the overloading of the court. In 2012, the number of applications increased by 1%
compared to 2011 and reached 65,150. This growth continues. Protocol No. 14 to the
Convention allowed the sitting a single judge. The expansion of the powers of the three
judges' committee was also an important change”.

The 2018 Report on the activities of the European Court of Human Rights also
mentions the large number of applications and their continued growth. However, the
number of applications in 2018 was 56,000, a significant decrease from 2011 and 2012.
An interesting fact is that among the applications, there are more from Russia, Romania,
Ukraine, Turkey, and Italy, and there is also the name of Azerbaijan. Simplifying pro ce-
dures, expanding language skills, and increasing the number of lawyers familiar with
ECHR procedures have a certain effect on the number of such applications. [§]

The protection of women's rights and gender equality are of particular importance
in the activities of the CoE regarding human rights. The Council of Europe and its rele-
vant bodies have also developed certain standards related to women's rights and gen-
der equality. According to Article 1 of the European Convention on Human Rights,
which is called "Obligation to Respect Human Rights", "High Contracting Parties ensure
the rights and freedoms defined in Section 2 of this Convention for everyone under
their jurisdiction" [9]. This article establishes that people have equal rights regardless of
gender, race, and other differences.

The Convention against Trafficking in Human Beings, adopted by the Council of
Europe in Warsaw in 2005, aims to prevent and combat trafficking in women, men, and
children. This Convention is also important in the development, implementation, and
evaluation of measures to promote gender equality under this binding document. In
Article 1 of the Convention, "combating and preventing human trafficking by ensuring
gender equality" is listed among other goals. There is also an independent monitoring
mechanism to assess how the provisions of the Convention are being implemented by
member states.

Taking into account the recommendations of the CoE Committee of Ministers ad-
dressed to the Member States, as well as the recommendations of the PACE, Article 6 of
the Convention stipulates that in order to eliminate the demand that creates conditions
for all types of exploitation that lead to human trafficking, and especially the exploi ta-
tion of women and children, each party must implement and strengthen legal, adminis-
trative, educational, social, cultural, and other measures.

The Convention considers measures to protect and promote the rights of victims
of human trafficking by ensuring gender equality. Paragraph 1 of Article 10 of the Con-
vention, which is called "Identification of the victims" states that “Each Party shall
provide its competent authorities with persons who are trained and qualified in preven-
ting and combating trafficking in human beings, in identifying and helping victims, in-
cluding children, and shall ensure that the different authorities collaborate with each
other as well as with relevant support organizations, so that victims can be identified in
a procedure duly taking into account the special situation of women and child victims
and, in appropriate cases, issued with residence permits under the conditions provided
for in Article 14 of the present Convention”.

Article 6 of the Convention envisages “preventive measures, including educatio-
nal programs for boys and girls during their schooling, which stress the unacceptable
nature of discrimination based on sex, and its disastrous consequences, the importance
of gender equality and the dignity and integrity of every human being”.
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Another important document adopted by the Council of Europe in the field of
protecting women's rights and ensuring gender equality is the "CoE Convention on
preventing and combating violence against women and domestic violence" (the Istan-
bul Convention). A two-pillar monitoring mechanism is envisaged for the evaluation of
the implementation of the Istanbul Convention.

As a regional mechanism, the CoE Council of Ministers has prepared various re-
commendations for the Member States to protect women's rights and ensure gender
equality. For example, Recommendation No.(79)10 requires Member States to adapt
their national legislation and regulations to international standards regarding women
migrants. The document recommends to take measures to provide the necessary infor-
mation to migrant women, to prevent discrimination against them at work, provide for
their socio-cultural advancement, to provide access to vocational training, and other va-
rious trainings.

According to recommendation No.R(85)2 of the Committee of Ministers, Member
States are advised to create a system of legal remedies against sex discrimination. This
system should implement and strengthen measures to promote equality between wo-
men and men. These and many other Committee of Ministers Recommendations are
important for the protecting women's rights, increasing the role of women in the life of
society, especially in political and economic life, and ensuring gender equality in so-
ciety.

One of the important regional mechanisms for ensuring the protection of women's
rights and gender equality is the OSCE. As a regional organization, the OSCE brings
together 57 countries. The issues related to the security and cooperation of member
states, including military-political, economic, and environmental issues, as well as hu-
man rights issues, are discussed within the framework of this organization. OSCE de-
cisions are made on the basis of consensus among member states with the same rights.

In the management structure of the OSCE, decision-making bodies and executive
bodies are distinguished. Regional offices and some OSCE-related bodies also play an
important role in the activities of the OSCE. The function of ensuring human rights and
gender equality in the structure of this organization is carried out by the "Democratic
Institutions and Human Rights" Office of the OSCE, located in Warsaw. This Office sup-
ports democratic elections, protection of human rights, the rule of law, tolerance, non-
discrimination, and Roman law in Member States.

In the first years of cooperation between Azerbaijan and the OSCE (Security and
Cooperation Treaty in Europe until 1995 - OSCE), the main focus was on the fact of oc-
cupation of large areas of Azerbaijan as a result of Armenia’s military aggression and
that hundreds of thousands of people lived as refugees and displaced people. Within
the frame of this cooperation, the provision of gender equality and protection of wo-
men’s rights were also issues of priority along with this problem. The Government of
Azerbaijan and the OSCE ODIHR have signed a Memorandum of Understanding in
1999. However, unfortunately, the agencies of the OSCE, especially the Minsk Group
have not taken any specific measures for the restoration of the rights of hundreds of
thousands of Azerbaijani women and children, violated in this armed conflict. In 2020,
under the leadership of victorious Supreme Commander-in-Chief I. Aliyev, the Azer-
baijani Army returned the occupied lands of Azerbaijan, putting an end to the injustice
that had prevailed for nearly 30 years.
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BALANCING COMPETING INTERESTS:
TRADEMARK PROTECTION AND FREEDOM OF EXPRESSION
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Abstract: As trademark protection affords its holder monopoly over a certain symbol, i.e. the right to
suppress others' commercial speech, it clashes with free speech considerations. The tensions between interests of
trademark owners in protecting their marks’s public image and originators of artistic expression in free speech have
been particularly pronounced in the context of parodies. In view of the signifance of resolution of such interplay, this
Article attempts to analyse the prevailing approach of US courts in this matter and explores how to reconcile those
interests.

Keywords: trademark protection, parody, freedom of expression, First Amendment, artistic expression,
expressive works

A form of creative expression protected under the First Amendment to the United
States Constitution (First Amendment), parodies appropriate original elements of an
object while altering its other features in order to achieve a humorous or critical effect.
[3, para.493-494; 15, p.1177] Given their symbolic richness, famous trademarks have
proven susceptible to parodies. [13, p.177] The mocking aspect of parodies often clashes
with the trademark owner's interest in preserving the mark's positive public image,
prompting them to sue parodists. Since trademark law grants one private entity the
right to suppress others' commercial speech, it inherently competes with freedom of ex-
pression considerations supported by the First Amendment. [1, p.382]

Traditionally, US courts addressing the issue of trademark parody either dismis-
sed or evaded reference to free speech considerations, deeming false or misleading
commercial speech outside the ambit of the First Amendment. [8, p.878; 12, p.737-738]
Even when courts started invoking free speech concerns from the late 1980s onwards,
absence of tools particularly designed for parody led to courts' treatment of it in an ad
hoc way based on their own subjective evaluation of the value of parody and the mora-
lity of free rides. [8, p.878; 15, p.1192] A somewhat solid test for balancing consumer
confusion concerns with free speech concerns in the context of parodies was articulated
by United States Court of Appeals for the Second Circuit (the Second Circuit) in Rogers
v. Grimaldi, which was adopted by United States Court of Appeals for the Ninth Circuit
(the Ninth Circuit) in balancing competing Lanham Act and First Amendment interests
in VIP Products LLC v. Jack Daniel's Properties, Inc.

VIP Products LLC ("VIP") designs, markets, and sells dog toys mimicking trade
dress of popular beverage brands in a light-hearted way. [18, para.1172] Making comic
and dog-themed alterations to the square bottle and labeling of Jack Daniel's Properties,
Inc's ("JDPI") Tennessee whiskey, VIP launched a new dog toy called "Bad Spaniels" in
2013. The "Bad Spaniels" toy is in the shape of a liquor bottle and features a wide-eyed
spaniel over the words "Bad Spaniels", "the Old No.2, on your Tennessee Carpet. VIP's
intent behind designing the "Bad Spaniels" toy was to match the bottle design for Jack
Daniel's "Old No.7 Brand". These design elements include the size and shape of the pro-
duct, the use of white lettering over a black background, and font styles. When finished,
the "Bad Spaniels" product featured all the elements of the Jack Daniel's Trade Dress,
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including the bottle shape, color scheme, and trademark stylization, as well as the word
"Tennessee," and the font and other graphic elements. [18, para.1173]

In 2014, JDPI demanded that VIP cease all further sales of the Bad Spaniels toy.
VIP responded by filing this action, seeking a declaration that the Bad Spaniels toy does
not infringe or dilute any claimed trademark rights of JDPI and that Jack Daniel's trade
dress and bottle design are not entitled to trademark protection. VIP also sought cancel-
lation of the Patent and Trademark Office registration for Jack Daniel's bottle design.
JDPI counterclaimed, alleging state and federal claims for infringement of JDPI's trade-
marks and trade dress, and dilution by tarnishment of the trademarks and trade dress.
[18, para. 1173]

The district court found that VIP's use of JDPI's trademarks to sell pun-laden dog
toys was likely to confuse consumers, infringed JDPI's trademarks, and tarnished JDPI's
reputation. Deeming Bad Spaniels an expressive work entitled to the First Amendment,
the Ninth Circuit, however, held that VIP's free speech interests insulated its use of
JDPI's trademarks as its own marks on humorous dog toys from infringement claims
and rendered VIP's commercial dog toys "noncommercial", hence constituting an ex-
emption from dilution-by-tarnishment claims. [18, para.1172] Still, JDPI could convince
the Supreme Court to grant certiorari to address the alleged circuit split, which does not
exist actually. [6]

There are two questions to be addressed before the Supreme Court: whether hu-
morous use of another’s trademark as one’s own on a commercial product is subject to
the Lanham Act’s traditional likelihood-of-confusion analysis, or instead receives
heightened First Amendment protection from trademark-infringement claims; and
whether humorous use of another’s mark as one’s own on a commercial product is
“noncommercial”, thus barring as a matter of law a claim of dilution by tarnishment
under the Trademark Dilution Revision Act ("TDRA"). [6]

Traditionally, courts apply the likelihood-of-confusion test to claims of trademark
infringement under the Lanham Act. Where the infringing use involves expressive ele-
ments, however, "the traditional test fails to account for the full weight of the public's
interest in free expression." [10, para.900] Instead, courts have adopted a two-prong
Rogers test in the context of artistic expressions, such as parodies, in order to determine
if such expression merits First Amendment protection. [3, para.495] Under Rogers, no
Lanham Act infringement claim arises unless the defendant's use of the trademark is
"either not artistically relevant to the underlying work" or "explicitly misleads consu-
mers as to the source or content of the work." [14, para.999] Contrary to JDPI's conten-
tion, virtually every circuit to consider expressive works in the context of competing
interests has sanctioned Rogers and thus no circuit split exists on the issue.

The multipronged likelihood-of-confusion test was originated for and performs
well in the context of commercial trademarks assuming exclusively commercial func-
tions, implying it was not tailored to treat works of expressive nature that entails refe-
rence. Expressive works including parodies do not admit of application of the multip-
ronged test since they are necessarily and adequately referential. [10, para.792] The va-
gueness, costliness, time-intensiveness and unpredictability of their results constitute
the major drawbacks of one-size-fits-all multifactor tests. Owing to such indeterminacy,
parties litigating the multipronged test must develop and present evidence on all of the
factors, unaware as to which of them will be deemed more or less significant in the eyes
of the court. If the facts relevant to the applicable factors are contested, factual findings
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must be made with respect to each of these factors, and these findings are subject to re-
view only for clear error.

Yet another complication with such multifactor tests is that, as regards the parody,
the significant role of factors potentially benefitting the senior user in commercial con-
texts are reversed when considered in respect of expressive works. To illustrate, the
strength of an allegedly infringed mark is usually to the advantage of the senior user,
but the converse should apply to parodies, considering “it is precisely because of the
mark’s fame and popularity that confusion is avoided, and it is this lack of confusion
that a parodist depends upon to achieve the parody.” [16, para.492] A multifactor test
with factors reverse in significance from time to time could barely regard a good one in
terms of rule of law, predictability or consistent application. In contrast, Rogers can be
applied consistently within its scope, and attenuates the risk of litigating a lengthy list of
indeterminate factors that might often be misleading in the context of artistic expressions.

The Rogers test is very much a likelihood-of-confusion test, but it is distinct from
the multipronged test. In the context of artistic expressions, Rogers is a threshold way of
assessing the likelihood of confusion that can be resolved more readily by summary
judgment or even a motion to dismiss, without the need to build cases on each com-
ponent of the multifactor test. In this regard, it can serve as a filter to distinguish expres-
sive speech from the close calls.

The First Amendment requires clear rules concerning boundaries on protected
speech, rather than ad hoc discretionary decisions founded on the balancing of disparate
evidentiary factors of uncertain application in a given case. Categorical speech-based
rules like Rogers that factor in the public interest in free speech makes possible early
disposition of cases at the motion to dismiss and summary judgment phases, which is
what they were designed to do. The Rogers test can resolve cases at the motion to dis-
miss stage.

The Bad Spaniels parody is an expressive work, as it conveys VIP's comical view-
points on JDPI's trade dress, meaning Rogers applies. [7, para.29] That the humor is
embodied in the form of dog toys does not detract from its free speech significance. [2,
para.790] As Bad Spaniels comically comments on JDPI's trade dress, it possesses at
least minimum artistic relevance under the first prong of Rogers.

In the case of Bad Spaniels, the consumer is purchasing the parodic message mani-
fested in the dog toy, and their use and display of it can likewise serve as their free
expression. The comical content of Bad Spaniels does not serve to convey what the pro-
duct is - Bad Spaniels is clearly not a genuine bottle of whiskey. If one purchases a
parody t-shirt or parody coffee mug, one may similarly take it for granted that the dri-
ver of the purchase is the parody, because people buy plain shirts or mugs if all they
want is the function. Rogers, therefore, applies at the very least to mediums that can
serve as vehicles for expression

Even if a parody or other artistic expression taps into the fame of the object of the
parody or expression, the added value of the expression is what differentiates it and
adds speech-based value to the public. However, the test does not hang on whether
consumers necessarily get the import of the artistic impression. “First Amendment
protections do not apply only to those who speak clearly, whose jokes are funny, and
whose parodies succeed.” [9, para.801] Whether or not successful, parodies necessarily
rely on the fame of those parodied, be they government officials, actors, or other
celebrities.
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Also, VIP has added its "expressive content the work beyond the mark itself" and
attached to dog toys a disclaimer about no association with JDPI, thereby not becoming
explicitly misleading under the second prong. [5, para.271] Since Rogers is applicable
and both prongs are satisfied, VIP's Bad Spaniels is protected by First Amendment and
the Ninth Court was correct in finding no infringement under the Lanham Act.

As for the dilution, TDRA sets out its definition as follows: “Subject to the prin-
ciples of equity, the owner of a famous mark that is distinctive, inherently or through
acquired distinctiveness, shall be entitled to an injunction against another person who,
at any time after the owner's mark has become famous, commences use of a mark or
trade name in commerce that is likely to cause dilution by blurring or dilution by
tarnishment of the famous mark, regardless of the presence or absence of actual or
likely confusion, of competition, or of actual economic injury.” Notably, the phrase
"likely to cause dilution" employed by the TDRA substantively changes the meaning of
the law from "causes actual harm" under the preexisting law to "likely" or "likelihood"
which means “probably”. [17, para.900] The TDRA further defines dilution by tarnish-
ment, as follows: "For purposes of 15 U.S.C. § 1125(c)(1), “dilution by tarnishment” is
association arising from the similarity between a mark or trade name and a famous
mark that harms the reputation of the famous mark." [10, para.903]

To prove dilution by tarnishment under the TDRA, JDPI must prove that at least
one of its asserted trademark and trade dress rights was not only valid but also famous
before the accused use began, and that the accused use is likely to cause negative asso-
ciations that harm the reputation of the famous mark. In view of the fame factors, JDPI's
trademark satisfies the fame criterion, as it has expended hundreds of millions on pro-
motion of its whiskey, which is the best-selling in the USA and it has been uninter-
ruptedly utilized in commerce for more than a century.

There is no dilution by tarnishment under TDRA either, because Bad Spaniels, as
protected expression under First Amendment, falls within TDRA's "noncommercial
use" exemption. As the Supreme Court has held, “parody is a form of noncommercial
expression if it does more than propose a commercial transaction.” Bad Spaniels is
noncommercial use as it "does more than propose a commercial transaction" through
parodying JDPIL, which is not rendered commercial because of VIP's economic moti-
vation. [1, para.65, 67]

Contrary to JDPI's assertion, TDRA’s noncommercial-use exception is an indepen-
dent statutory basis for protecting expression. The Ninth Circuit explained in its de-
tailed examination in MCA Records of the TDRA’s legislative history that the statute
contains “three statutory exemptions for uses that, though potentially dilutive, are ne-
vertheless permitted: comparative advertising; news reporting and commentary; and
noncommercial use.” As the statute’s plain language and the cases interpreting it make
clear, these defenses may be asserted in the alternative, and the failure to satisfy the re-
quirements of one defense does not rule out application of another.

In conclusion, the Ninth Circuit was correct in finding neither trademark infringe-
ment nor dilution by tarnishment. JDPI's circuit conflict allegation arises from its mis-
guided interpretation of the Lanham Act and case law, and is motivated by its discon-
tent with having its trade dress mocked. Trademark protections, however, do not exist
for mark owners to stymie criticism or control public discourse. (4, para. 462) Now, the
Supreme Court should rule in line with its precedents, uphold Rogers as the applicable
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test for balancing competing interests and find VIP's brand parody as noncommercial
use.
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Abstract

In the article, the international legal basis of the right of good governance is deeply analyzed on the basis of
the diversity of opinions and international practice existing in the legal literature. At the same time, the relevant
provisions of such important international documents as the Universal Declaration of Human Rights of 1948, the
International Covenant on Civil and Political Rights of 1966, the European Convention for the Protection of Hu-
man Rights and Fundamental Freedoms of 1950, the Inter-American Convention on Human Rights of 1969, the
1981 African Charter on Human’s and Peoples” Rights. The article notes that among the documents providing for
the right to good governance, international documents adopted within the European region have an important place.
Among these documents, the Treaty establishing the Constitution for Europe, the resolutions of the Committee of
Ministers of the Council of Europe, the case law of the Court of Justice of the European Union and the Court of First
Instance of the European Union, the Charter of Fundamental Rights of the European Union should be emphasized.

Keywords: right to good governance, international legal basis, Court of European Union, European Om-
budsman, human rights, protection of rights and freedoms.

Under the international legal framework of the right of good governance are un-
derstood the international documents in which this right is enshrined. The right to good
governance, especially its constituent elements, is reflected in the fundamental interna-
tional legal instruments (adopted both on a universal and regional basis) for the pro tec-
tion of human rights. In this regard, the following should be emphasized:

- Universal Declaration of Human Rights of 1948 (the right to an effective remedy
by the competent national tribunals - Article 8; full equality to a fair and public hearing
by an independent and impartial tribunal - Article 10; duty to substantiate all decisions
taken in relation to him - Article 11.2);

- International Covenant on Civil and Political Rights of 1966 (the right to an im-
partial and fair hearing of one's cases within a reasonable time - Article 14.1; right to be
informed about the trial and the right to defense - Article 14.3; the obligation to justify
all decisions taken in relation to person - Article 15; the right to demand compensation
for the damage caused to person - Article 9.5, Article 14.6.);

- European Convention for the Protection of Human Rights and Fundamental
Freedoms of 1950 (the right to an independent and impartial judicial review of a trial -
Article 6.1; the right to a fair and open investigation of one’s trial within a reasonable
time - Article 6.1; the right of access to materials relating to it, and the right to organize
their protection - Article 6.3; the obligation to substantiate all decisions - Article 7.1; the
right of access to documents - Article 10.1);

- Inter-American Convention on Human Rights of 1969 (the right to an impartial
and fair hearing of one’s trial - Article 8.1; the right to have a case heard within a
reasonable time - Article 8.1; the right to express one’s opinion - Article 13; the right to
demand compensation for the damage caused to person - Article 10);

- African Charter on Human and Peoples’ Rights of 1981 (the right to an impartial
and fair hearing of one’s trial - Article 7.1; the right to have a trial heard within a rea-
sonable time - Article 7.1.d; the right to express one's opinion - Article 9.2; the
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obligation to justify all decisions - Article 7.2; the right of access to documents - Article
9.1).

In addition to the above-mentioned documents, among the documents in which
the right to good governance is enshrined, documents adopted within the European Re-
gion have an important place. Among these documents, particular mention should be
made of the Treaty establishing a Constitution for Europe, resolutions of the Committee
of Ministers of the Council of Europe, the case law of the Court of Justice of the
European Union (EU) and the European Court of First Instance, and the EU Charter of
Fundamental Rights.

First of all, it should be noted the Treaty establishing the Constitution for Europe.
This document was signed in Rome on October 29, 2004, being an international
agreement that was supposed to serve as the EU Constitution and aimed at changing all
previous founding acts of the EU. According to the signed Lisbon Treaty, at present this
document is not expected to enter into force. The original intention of the representative
of the Swedish Government in the Convention on the Future of Europe was that the
right to good government should have a specific legal basis in Title III of the Treaty.

The European Ombudsman called on the Convent, which elaborated the EU
Charter of Fundamental Rights, to also include the text of this Charter in the Constitu-
tion and create a clear legal framework for ensuring an open, accountable and efficient
administration. When drafting the text of the Constitution, the term “good governance”
was not included and replaced by the term “open, effective and independent gover-
nance”.

Article II-398 of the Treaty states that: 1. In carrying out their missions, the
institutions, bodies, offices and agencies of the Union shall have the support of an open,
efficient and independent European administration; 2. In compliance with the Staff
Regulations and the Conditions of employment adopted on the basis of Article I11-427,
European laws shall establish provisions to that end [1].

It should be noted that the terms “pen”, “effective” and “independent” mentioned
above should not be considered as final criteria, and other criteria can be defined. Thus,
this Article can also be used to adopt a law on the conscientious management of enter-
prises and institutions.

During the discussion of the Annual Report of the European Ombudsman in the
European Parliament in September 2003, the responsible Commissioner, Loyola de
Palacio, stated that Article III-398 of the Treaty establishing a Constitution for Europe
provides the legal basis for European administrative law, which can be applied to all
enterprises and institutions in a single form. [2]

Further, the resolutions of the Committee of Ministers of the Council of Europe
should be noted. The Council of Europe, in its Resolution No. 77 (31) of 1977 on the
Protection of Individual in Relation to Acts of Administrative Authorities, argued that if
the development of the modern State has led to an increase in the importance of the
administrative activity of the State, then administrative procedures are more concerned
with individuals. [3]

The main objective of the Council of Europe is the protection of human rights and
fundamental freedoms, and therefore the Council of Europe intends to initiate the
adoption of rules, efforts to improve the procedural position of people in relations with
the administration, which will ensure fairness in relations between the citizen and the
administrative authorities. Here, the following principles were formulated:
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I - right to be heard;

II - access to information;

Il - legal assistance and representation;

IV -justification of the reasons;

IV -justification of remedies.

With regard to limiting the application scope of the principles, the Council stated
that the proposed principles apply to the protection of individuals and legal entities in
administrative proceedings in relation to any individual measurement or decision. The
term “administrative procedures” excludes judicial proceedings from its scope, while
the term “individual measures or decisions” excludes administrative acts of a more
general nature and, finally, this term does not cover persons indirectly affected by an
administrative act.

It should be noted that this Resolution is considered the first significant step to-
wards the establishment of good governance as an operational legal concept, since this
Resolution identifies a number of important issues that are now usually considered as
decisive elements for good governance. However, the term “good governance” is used
in the ruling not as a subjective right, but as a limiting requirement for the actual imple-
mentation of the principles. The Resolution notes that the principles should be imple-
mented in a manner consistent with the requirements of “good and effective gover-
nance”. [4]

The Council of Europe continues to adopt principles relating to good governance,
even in the modern age. In fact, the Committee of Ministers has instructed the drafting
group on administrative law to explore the possibility of developing an exemplary code
of good governance based on all the principles enshrined in its recommendations and
resolutions. In the working paper, 26 principles are taken from various recommenda-
tions and listed as principles of good governance. Another working document declares
the principles of good governance of the Member States of the Council of Europe. [5]

Further, the case law of the European Court of Justice and the European Court of
First Instance has an important place. These European courts in their decisions have
repeatedly emphasized the importance of procedural guarantees. An analysis of the
precedents of the EU court gives grounds to note the following set of general adminis-
trative principles:

- General principle of legal management;

- The principle of non-discrimination;

- The principle of compatibility;

- The principle of legal certainty;

- The principle of protecting legitimate expectations;

- The right to be heard before an unfavorable decision made by the public
authority.

According to Article 253 of the Treaty establishing the European Unions (Consoli-
dated Nice Treaty), the grounds for decision-making must be presented. Rules, directi-
ves and decisions declare the bases to which they refer and refer to any proposals or
ideas received in accordance with this Agreement. [6]

The Court of Justice of the European Union and the European Court of First Ins-
tance, through their decisions, created an unwritten administrative law on the basis of
case law, turning the right to good governance into a fundamental right of individuals.
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This developmental trend towards good governance has made good governance in
general a fundamental human right, excluding it from the administrative procedure. [7]

In addition, the EU Charter of Fundamental Rights should be emphasized. The
right to good governance as well as the right of access to documents are included in the
text of the Charter. This document was signed and announced in Nice on December 7,
2000. Article 41 of the Charter enshrines the right to good governance. This Article notes
that,

1. Every person has the right to have his or her affairs handled impartially, fairly
and within a reasonable time by the institutions and bodies of the Union.

2. This right includes:

- The right of every person to be heard, before any individual measure which
would affect him or her adversely is taken;

- The right of every person to have access to his or her file, while respecting the le-
gitimate interests of confidentiality and of professional and business secrecy;

- The obligation of the administration to give reasons for its decisions.

3. Every person has the right to have the Community make good any damage
caused by its institutions or by its servants in the performance of their duties, in accor-
dance with the general principles common to the laws of the Member States.

4. Every person may write to the institutions of the Union in one of the languages
of the Treaties and must have an answer in the same language.

Article 42 of the Charter enshrines the right of access to documents. This Article
notes that any citizen of the Union, and any natural or legal person residing or having
its registered office in a Member State, has a right of access to European Parliament,
Council and Commission documents.

Article 41 of the Charter is based on case law, which enshrined various principles
of good governance. It should be noted that the right to good governance is usually
considered as a category of rights, and not as a subjective right. The fact is that the right
to good governance includes a group of rights listed in paragraphs 2-4 of Article 41 of
the Charter. This list should not be considered exhaustive, so the right to good
governance may include rights other than those listed in this Article. [8]

In addition to all of the above, European Code of Good Administrative Behavior
has a special place. In accordance with the Maastricht Treaty, in order to combat
administrative violations in the activities of enterprises and institutions of the Union,
the Institute of the European Ombudsman was established. Prior to the Ombudsman,
there was only a Petitions Committee that received complaints from the public. The
Committee is still functioning, but plays a minor role in good governance efforts. For a
long time, the Ombudsman has been constantly working on a general law on good
governance as a means of preventing abuse. The Ombudsman has developed a draft
Code of Good Administrative Behavior, which consists of 27 Articles. This document
aims to serve as rules of good governance in a variety of ways.

The introduction to the Code states that by promoting good governance, the Om-
budsman should contribute to strengthening relations between the EU and its citizens.
According to the definition of the Ombudsman in his Annual Report of 1997, “bad
governance” occurs when a public body does not act in accordance with a rule or prin-
ciple that is binding on it. The European Parliament approved this definition. [9]

The original intention of the Code was to provide a more detailed practical expla-
nation of the right to good governance enshrined in the Charter. Former Ombudsman
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Sederman emphasized in a press statement that “officials who must respect this right
can be sure that they will avoid bad governance” [10].

On September 6, 2001, the European Parliament, in its Resolution, adopted the Co-
de presented by the Ombudsman. The Code is aimed at EU enterprises and institutions
and their administrations and officials are also expected to adopt their own specific
Code or to follow this Ombudsman Code in their dealings with the public.

In addition, the resolution also calls for the European Commission to submit pro-
posals for rules based on the Code of Good Administrative Behavior. It was proposed
that such regulation be based on Article 308 of the Treaty Establishing the European
Union (as amended by Nice Treaty). The Commission has not yet issued this statement
because Article 308 requires unanimity within the Council. There is general dissatis-
faction in some Member States with the use of Article 308 as it is seen as a way to
expand the powers of the Union.

The basic principles set out below are part of the European Code of Good Admi-
nistrative Behavior. The following basic principles are considered minimum essential
requirements for good governance:

- Rule of law (Article 4);

- Non-discrimination (Article 5);

- Proportionality (Article 6).

The following obligations are additional components of the European Code of
Good Administrative Behavior:

- The obligation to be heard (Article 12);

- The obligation to indicate the remedies available to all interested parties (Article
19);

) - The obligation to inform all interested parties about the decision (Article 20);

- Obligation to maintain registers (Article 24);

- Obligation to document and justify administrative processes (art. 24).

Prior to the adoption of the new Constitutional Treaty, the concept of good
governance was codified in two documents with different status. First, in the EU
Charter of Fundamental Rights, which has the dual status of a “solemn declaration” by
the three most important institutions of the Union. Secondly, the essence of this concept
has been specified in the European Code of Good Administrative Behavior of the EU
Ombudsman. But the Code is not legally binding. Thus, the right to good governance
will be significantly reinforced if a new Constitutional Treaty is approved (along with
Article I11-398).

It should be noted that there is currently a growing trend in most EU Member
States aimed at protecting the procedural rights of persons related to administrative
decisions. Over the past 15-20 years, a number of laws regulating administrative proce-
dures have been adopted, or appropriate supplements and amendments have been
made to existing laws. [11]

This is especially noticeable among new Member States that have recently refor-
med their administrations. Finland even included in its Constitution a separate chapter
on procedural principles. The specified Chapter 21, entitled Protection by law, estab-
lishes the following rights: openness of the trial, the right to be heard, the right to a
reasoned decision, the right to appeal, and other statutory guarantees of a fair trial and
good governance.
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In addition, all Member States of the Union are Members of the Council of Europe.
Therefore, they should include recommendations and resolutions adopted by the
Council of Europe. The Council of Europe, in turn, encourages its Members to follow
the principles set out in the recommendations and resolutions. Here the term “prin-
ciples” has a greater meaning than the term “rule”, the purpose of which is not to
achieve harmonization of national administrative law, but to promote the general
acceptance of certain principles in Member States.

The idea is to give States as much freedom as possible in choosing their means,
ensuring that administrative procedures are inherently consistent with the proposed
principles.

Based on the analysis of the EU Charter of Fundamental Rights and the European
Code of Good Administrative Behavior, a number of rights and obligations are iden-
tified. Such rights and obligations are of particular importance for good governance.
These rights and obligations are mainly reflected in Articles 41 and 42 of the Charter.
The rights and obligations enshrined in these articles are seen as central to the concept
of good governance.

Thus, the rights and obligations that reveal the essence of the right to good
governance are:

- Impartial and fair trial within a reasonable time (Article 41.2);

- The right to express one’s opinion up to the personal application of measures
that may entail adverse consequences for him (Article 41.2);

- The right of access to materials relating to him/her (Article 41.2);

- The obligation of substantiating all decisions (Article 41.2);

- The right to access documents (Article 42).
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Abstract

Smart contracts are self-executing contracts that are built on top of blockchain technology. They enable the
automation of complex processes and the elimination of intermediaries, making them an attractive technology for the
banking industry. In this paper, we explore the application of smart contracts in banking services, including
payments, loans and trade finance. We discuss the benefits of using smart contracts in these areas and examine some
of the challenges and limitations of the technology. We also present some real-world examples of smart contract
applications in banking and provide some recommendations for future research and development.

Keywords: smart contracts, blockchain, banking services, requlatory compliance, credit scoring, trade
finance.

In the rapidly evolving world of finance, the integration of technology has become
an indispensable element for the growth and efficiency of the banking industry. One
such revolutionary technology that has captured the attention of both financial
institutions and consumers alike is the advent of smart contracts. In this article, we will
explore the applications and potential benefits of smart contracts in banking services.
Smart contracts, essentially self-executing agreements encoded on a blockchain, have
the potential to transform the banking landscape by offering a new level of transpa-
rency, security, and automation. [1] Built on the principles of trustless and decentralized
systems, they offer an innovative approach to traditional banking processes, which of-
ten rely on manual intervention and time-consuming procedures. Even, blockchain
technology has the potential to disrupt and transform various industries, including fi-
nance, healthcare, and education. [2] From facilitating seamless cross-border transact-
tions and simplifying lending processes to enhancing regulatory compliance and
streamlining asset management, smart contracts can significantly improve the efficiency
and accuracy of various banking services. As we delve deeper into the topic, we will
discuss the current state of smart contracts in banking, their practical applications, and
the challenges and opportunities that lie ahead for financial institutions as they embrace
this transformative technology.

The concept of smart contracts was first introduced by computer scientist and
cryptographer Nick Szabo in 1994, who envisioned self-executing contracts that could
automatically enforce their terms without the need for intermediaries. [3] However, it
wasn't until the launch of Ethereum in 2015 that smart contracts gained significant trac-
tion, as the platform provided a robust environment for developers to create and dep-
loy these agreements on a decentralized network. Ethereum's native programming lan-
guage, Solidity, enabled the creation of versatile and sophisticated smart contracts that
could interact with other contracts and external data sources.

Smart contracts are digital contracts, often written using programming languages
and executed on a blockchain. While lawyers may be involved in the process, they typi-
cally work alongside software developers or blockchain experts who have the technical
knowledge to create and deploy smart contracts. [4] Below we give an overview of how
a smart contract can be created:
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a) Identify the use case: Determine the purpose of the smart contract and how it
should function. This may involve consultation with lawyers, business professionals, or
other stakeholders to understand the legal and business requirements.

b) Choose the appropriate blockchain platform: Select a blockchain platform that
supports smart contracts and meets your specific needs. Some popular platforms in-
clude Ethereum, Binance Smart Chain, and Cardano.

c) Design the smart contract: Outline the smart contract's functions, variables, and
events, taking into account the desired functionality and legal implications.

d) Develop the smart contract: Write the code for the smart contract using a
programming language supported by the chosen blockchain platform [5]. For example,
Solidity is the most commonly used language for Ethereum-based smart contracts.

e) Test and audit: Thoroughly test the smart contract to ensure that it behaves as
expected and is free of bugs or vulnerabilities. This may involve engaging third -party
auditors to perform a security audit.

f) Deploy the smart contract: After testing and auditing, deploy the smart contract
to the chosen blockchain network.

g) Monitor and maintain: Continuously monitor the smart contract's performance
and address any issues that may arise. In some cases, upgrading or modifying the smart
contract may be necessary.

Thus, creating a smart contract is a collaborative process that often involves legal
professionals, software developers, and business stakeholders working together. While
lawyers can provide valuable input on legal and compliance aspects, technical expertise
is essential for developing and deploying the actual smart contract code.

In the years that followed, numerous blockchain platforms and projects emerged,
each offering their own unique smart contract capabilities. [6] Financial institutions,
initially cautious of the technology, began to recognize the potential for smart contracts
to streamline banking processes and reduce operational costs. Early adopters expe-
rimented with proof-of-concept projects and collaborated with technology partners to
explore the practical applications of smart contracts in areas such as trade finance, syn-
dicated loans, and regulatory reporting.

Smart contract standards and best practices evolved as the technology matured,
fostering greater confidence in their reliability and security. This has led to an in-
creasing number of banks and financial institutions adopting smart contract-based solu-
tions, propelling the technology from a novel concept to an integral component of
modern banking services.

Smart contracts have the potential to revolutionize numerous aspects of the
banking industry by automating processes, reducing costs, and enhancing security.
Here, we outline six key services that can be transformed through the application of
smart contracts:

- Cross-border payments: Smart contracts can facilitate faster and more cost-
effective cross-border transactions by automating the payment process and eliminating
the need for intermediaries. They enable real-time clearing and settlement, thereby re-
ducing the time and fees associated with traditional correspondent banking.

- Trade finance: By digitizing and automating trade finance processes, smart
contracts can improve efficiency, reduce fraud, and minimize human errors. They

41



Faraim Huseynzade. Smart Contract Application in Banking Services. International Law and Integration
Problems, 2022, No2 (65), pp.40-44

enable the automatic execution of contractual terms, such as the release of funds upon
receipt of goods, thereby streamlining the entire trade finance workflow [4].

- Syndicated loans: Smart contracts can automate the administration and manage-
ment of syndicated loans, simplifying the process for all parties involved. From loan
origination and agreement execution to interest rate adjustments and repayments,
smart contracts ensure that each step is executed in accordance with predefined terms
and conditions.

- Regulatory compliance and reporting: Smart contracts can be programmed to
enforce compliance with regulatory requirements, automatically generating reports and
flagging any discrepancies. This not only simplifies the compliance process but also
reduces the risk of penalties associated with non-compliance.

- Asset management and tokenization: By tokenizing assets such as stocks, bonds,
and real estate on a blockchain, smart contracts can facilitate the issuance, trading, and
management of these digital assets [5]. This process allows for greater liquidity, frac-
tional ownership, and more efficient asset management.

- Digital identity verification: Smart contracts can be employed to store and verify
customer identity data in a secure and tamper-proof manner. This streamlines the
Know Your Customer (KYC) and Anti-Money Laundering (AML) processes, reducing
the time and cost associated with manual identity verification [7].

- Insurance: Smart contracts can automate insurance claim processing by verifying
the occurrence of an insured event and triggering the appropriate payouts. This can
expedite the claims process and reduce administrative costs for insurers, while also mi-
nimizing fraudulent claims.

- Derivatives and risk management: By digitizing and automating the creation,
valuation, and settlement of derivative contracts, smart contracts can enhance transpa-
rency and reduce counterparty risk. They can also streamline risk management proces-
ses, enabling real-time monitoring and automatic adjustment of risk exposures.

- Escrow services: Smart contracts can act as decentralized escrow agents, ensuring
that funds are securely held and released only when predetermined conditions are met.
This can minimize the risk of disputes and fraud while reducing the need for third-
party escrow providers.

- Savings and deposit accounts: Smart contracts can facilitate the creation of
automated savings plans and term deposit accounts. Interest payments and maturity
dates can be automatically managed, simplifying the process for both the bank and the
customer.

- Automated credit scoring and underwriting: Smart contracts can be employed to
access and analyze customer data, automatically generating credit scores and under-
writing decisions. This can speed up the loan approval process, reduce the potential for
human bias, and improve overall risk assessment.

These are just a few examples of how smart contracts can be utilized in banking
services. As the technology continues to evolve and mature, it is likely that we will
witness the emergence of even more innovative applications that further transform the
banking industry.

As smart contracts gain traction worldwide, several countries have emerged as
pioneers in the adoption and integration of this technology [8]. The abovementioned
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states have established best practices that can serve as a guide for others seeking to
harness the potential of smart contracts in their financial ecosystems:

- Switzerland: Known for its progressive approach to blockchain technology, Swit-
zerland has become a hub for blockchain and smart contract development. The Swiss
government has implemented clear and supportive regulations for blockchain busines-
ses, fostering a conducive environment for innovation. The Swiss city of Zug, often
referred to as "Crypto Valley," hosts numerous blockchain startups and established
companies focused on developing and implementing smart contract solutions.

- Singapore: Singapore's government and central bank, the Monetary Authority of
Singapore (MAS), have been actively supporting blockchain and smart contract adop-
tion through initiatives like Project Ubin. This project aims to explore the potential of
blockchain technology for the clearing and settlement of payments and securities. The
MAS has also established a regulatory sandbox that allows fintech companies to expe-
riment with innovative technologies like smart contracts, helping to develop a robust
ecosystem for the growth of blockchain-based solutions.

- Estonia: Estonia has been at the forefront of digital innovation, and its govern-
ment has embraced blockchain technology and smart contracts as a means to enhance
public services. The country has implemented blockchain-based solutions for various
government services, such as e-voting, land registry, and healthcare records. These ini-
tiatives demonstrate the potential for smart contracts to improve efficiency and trans-
parency in the public sector.

- United States: While the regulatory environment for blockchain and smart con-
tracts in the US is complex and fragmented, several states have taken the initiative to
create a supportive environment for the technology. For instance, states like Wyoming
and Delaware have passed legislation that clarifies the legal status of blockchain-based
assets and smart contracts, encouraging their development and adoption within their
jurisdictions.

- By examining the best practices of these countries, it is evident that fostering a
clear and supportive regulatory environment, encouraging innovation through govern-
ment-backed initiatives, and promoting collaboration between the public and private
sectors are crucial factors in driving the successful adoption of smart contracts. As more
nations recognize the potential benefits of this technology, they can look to these
trailblazers as models for implementing smart contracts in their financial ecosystems.

In this article, we want to show simple sample of smart contract that can be used
in banking services. Thus, below is a simple example of a smart contract for a banking
service using the Ethereum blockchain and Solidity programming language. This smart
contract represents a basic savings account that allows users to deposit and withdraw
Ether, as well as check their account balance:

This contract allows users to deposit Ether into their savings account, withdraw
Ether from their account, and check their balance. Additionally, the contract owner can
check the total balance of Ether stored in the contract [9]. Events are emitted for deposit
and withdrawal transactions to facilitate tracking and auditing.

To sum up, we would highlight that, the integration of smart contracts in banking
services has the potential to reshape the financial landscape by revolutionizing various
aspects of the industry. As we have explored throughout this article, smart contracts
can streamline processes, increase efficiency, reduce costs, and enhance security across a
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wide range of banking services, including cross-border payments, trade finance,
syndicated loans, regulatory compliance, asset management, and more.

As financial institutions continue to adopt and experiment with this transforma-
tive technology, we can expect to see the emergence of new use cases and innovative
applications that further disrupt traditional banking models. However, it is crucial for
banks, regulators, and technology providers to work collaboratively to address the
challenges associated with implementing smart contracts, such as regulatory concerns,
privacy, and interoperability. By overcoming these obstacles and harnessing the full
potential of smart contracts, the banking industry can unlock a new era of efficiency,
transparency, and customer satisfaction.
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INTELLECTUAL PROPERTY RIGHTS AS INVESTMENT ASSETS
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Abstract

This legal article discusses the nature of intellectual property rights as an investment and its value. The
recent development of intellectual property rights has included it in the scope of investment treaties, making it an
attractive investment for states. Firstly, the article discusses the economic value of intellectual property and the
difference between intellectual property as an asset and other physical assets. The article then addresses how
intellectual property rights issues are reflected in investment agreements. The article provides an overview of Lilly
vs. Canada, an investment dispute related to intellectual property. Also, the relationship between international law
and domestic legislation in the background of this issue was analyzed. This legal article provides an easy
understanding of the issue with examples referring to various bilateral investment treaties.

Key words: intellectual property rights, international investment, investment agreement, BIT
(bilateral investment agreement), domestic law.

In today's world, the value of the intellectual property is increasing day by day,
and unlike in the past, investors pay more attention to this concept. In most of the cur-
rently existing international investment agreements, we find clauses characterizing in-
tellectual property rights as investment, and this trend stems from the economic value
of intellectual property, as well as the requirements of international conventions that
have emerged in this field in recent years.

First and foremost, it is important to note that companies and investors who
protect intellectual property rights and have a strong intellectual property strategy are
considered more reliable partners in the market. In other words, a company that does
not protect its intellectual property rights has a poor image and is taken lightly. On the
other hand, one of the main factors that make intellectual property an attractive invest-
ment comes from its own nature. IP has no boundaries. Unlike physical assets, which
have a fixed value, intangible assets have an unlimited potential for growth. If you
invest in a startup whose IP has already been protected, you can be sure that as the
business expands, the value of its IP (including its brands, designs, innovations, etc.)
will increase as well. In fact, the IP may even help the business expand by fending off
rivals and securing its position in the market. Even though it is expensive, legal
protection can actually increase your business's profitability. For example, according to
Forbes, the brand value of APPLE is nearly 150 billion euros and has been increasing
significantly in the last 10 years [8]. It is not excluded that the value of the above-
mentioned trademark is increasing day by day, and with time, the intellectual property
strategy correctly created by the administration of APPLE company has developed and
returned without any loss.

Companies in technologically advanced countries are increasingly focusing their
asset structures on intellectual property rights. Trade secrets, trade names, technical
processes, and other intellectual property rights may be included in the capital structure
of a subsidiary when companies from technologically advanced nations distribute their
production and Research and Development (R&D) facilities abroad. For these reasons,
investment agreements define investment assets as including, but not limited to,
intangibles, intellectual property rights, licenses, claims, and returns. The inclusion of IP
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rights in the definition of investments establishes a connection between investment
agreements, which are typically bilateral, and IP instruments, which are typically
multilateral.

During the MAI negotiations, there was a lot of discussion about whether IP rights
should be included in the definition of investment. Some states proposed excluding
intellectual property (IP) from the definition of investment [6].

Further negotiations did not result in a resolution to the problem. However, just
because IP rights aren't specifically mentioned in the definition of investment doesn't
mean it doesn't still count as investment. This is so because the intellectual property
rights that protect the foreign company's technologies can be included in investment
assets as claims, interests, and other intangibles. Determining the scope of rights and
obligations resulting from investment agreements necessitates a thorough investigation
as well as legal and economic analysis of the interface between IP and investment ag-
reements. One point deserves special attention when considering the relationship
between intellectual property and investment treaties. So, for intellectual property to be
considered as an investment, it must be reflected in the contract. This can be reflected in
several forms. Intellectual property can be characterized as an investment both directly
and indirectly. Developed and industrialized nations frequently directly classify
intellectual property as an investment. Based on experience, the 2012 United States Bila-
teral Investment Treaty recognized intellectual property as an investment-"every kind
of asset that an investor owns or controls ... Forms than an investment may take in-
clude: ... (f)intellectual property rights”[7]. The Agreement between the Republic of
Turkey and Australia on the Reciprocal Promotion and Protection of Investments uses a
similar but slightly different formulation and omits "geographical indications" and
layout designs of integrated circuits but includes know-how and goodwill.

However, it is possible to imply that intellectual property is an investment. For
instance, "real estate or other property, tangible or intangible...," is included under the
definition of investment in the Agreement between Japan and the United Mexican
States for the Strengthening of the Economic Partnership. Here, intellectual property
can automatically be characterized as an investment by being included in the category
of "intangible assets".

It is important to note that the protection of intellectual property rights as an
investment usually occurs by the agreement of the parties creating that investment
agreement. In order to ensure the effective and efficient operation of the international
investment agreement, the domestic legislation of the countries must be taken into
account. Otherwise, the contract cannot achieve its purpose, the necessary legal pro tec-
tion cannot be provided to the investment specified in the scope of the contract, and all
of these can lead to legal disputes. If we look at the practice, the most famous case rela-
ted to this issueis “Lilly” vs. Canada [3]. Lilly is an American pharmaceutical company
that applied to the relevant authority to obtain patent protection for two products in
Canada under the North American Free Trade Agreement and received a refusal.
Because the "utility" requirement under Canadian law was not met by “Lilly”'s pharma-
ceutical products. However, “Lilly” filed a lawsuit in the Federal Court of Canada,
stating that this decision was a violation of Article 17 of the NAFTA Agreement. In
justifying its claim, this company referred to the TRIPS agreement, the text of the
NAFTA agreement and the legislation of the United States and Mexico. From the text of
the case given above, it is also clear that when concluding an international investment
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agreement, domestic legislation must be taken as a basis, and in this regard, domestic
legislation should be evaluated as an important reference point, not as an auxiliary
source. When acquired in accordance with domestic law, intellectual property rights ac-
quire investment characteristics and financial value. A tribunal concluded in this regard
that the reference to the host country's laws and regulations refers to the validity of the
investment rather than its definition-, “ it seeks to prevent the Bilateral Treaty from
protecting investments that should not be protected, particularly because they would be
illegal.”

The Chile-Australia BIT (1996), on the other hand, qualifies the determination of
the scope of rights over investment assets in accordance with domestic law: “The term
“investment” shall mean every kind of asset, including property and rights of any kind
acquired or effected in accordance with the laws of the receiving state ... The meaning
and scope of the assets above mentioned shall be determined by the laws and regula-
tions of the Party in whose territory the investment was made.”[2]

Similar to this, the 1990 Belgium-Luxembourg-Argentina Bilateral Investment
Treaty (BIT) defines investment as: “The Content and scope of the rights corresponding
to the various categories of assets will be determined by the law and regulations of the
Contracting Party in whose territory the investment is located.”[1]

Since intellectual property rights are inherently territorial in nature, it is especially
important that the appropriate feature of investment and its relationship with domestic
law be taken into consideration. The acquisition and recognition of their right to pro-
tection in one territory does not equate to the same acquisition and recognition in any
other territory. In addition, as recognized by multilateral agreements, the states that
grant IP rights make different decisions regarding the extent and scope of the rights, as
well as the limitations and exceptions that are applicable to the rights. The specific cate-
gories and technologies, in addition to the applications of the criteria for the grant of the
intellectual property, are subject to variation from nation to nation. In this regard, cer-
tain investment agreements, such as several of the Indian Bilateral Investment Treaties
(BITs), clearly limit the intellectual property that can be used to form an investment to
the extent that is acceptable in accordance with the applicable laws of the respective
countries. Some other investment agreements take things a step further by mandating
that intellectual property rights be subjected to a formal process of capital registration
in order for those rights to be considered an investment asset:

“Member Countries, ...., may consider as capital contributions, such intangible
technological contributions like trademarks, industrial models, technical assistance and
patented or non-patented know-how, that take the form of physical goods and technical
documents and instructions.” [4]

Almost all of the various objects that are part of intellectual property rights are
included in the protection of investment treaties. In particular, the protection of patent
rights is of great importance in investment contracts. If we review the text of modern
investment agreements, we can find provisions related to the conditions of granting a
patent, patent invalidation, cancellation and compulsory licensing. The parties to the
investment agreement can define a system of legal protection that is compatible with
the provision of applying the minimum standards established by TRIPS in this area.
However, there are also areas of intellectual property that, even if they are included in
the scope of the investment agreement, it is very difficult to ensure their effective pro-
tection as an investment. Copyrights and well-known trademarks are among such in-
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tellectual property objects. The term "investment" and the function of domestic law in
determining the legality, extent, and nature of the rights to investment assets are not
always explicitly defined ininvestment agreements. Even if domestic law is included as
a requirement for investment assets to be valid, the expansive definition of investment
may offer greater asset protection than what is permitted by domestic law. Investment
arbitration tribunals place a strong emphasis on how public international law interprets
treaties, which means that legal terms in investment agreements that are thought to
have their own independent meanings that are appropriate to the contents of a given
treaty may not always have the same meanings as equivalent terms in the domestic law
of the contracting parties. In cases where such protection is unavailable or less advan-
tageous under the domestic laws of the host country, investors may argue that the pro-
tection of their intellectual property rights is available to the extent specified in invest-
ment agreements. As a result, there is a gray area where domestic law does not re-
cognize the intellectual property rights that are acknowledged under investment agree-
ments.

The majority of investment agreements include a list of intellectual property
rights, which may include assets that are in the public domain under domestic law.
Some investment agreements, for example, have become more explicit in their defini-
tion of investment by specifying geographic indications, plant varieties, data, and en-
crypted programs. Some investment treaties clearly deviate from domestic intellectual
property laws. The Ethiopia-Israel Bilateral Investment Treaty (BIT) of 2003, for exam-
ple, defines geographic indications and plant-breeders rights as investment assets [9],
despite the fact that Ethiopia, which is not a member of the WTO or the International
Union for the Protection of New Varieties of Plants (UPOV), did not protect geographic
indications and plant-breeders' rights in its domestic law at the time the investment
agreement was signed. The protection of the above-mentioned intellectual property
rights as an investment in recent times is one of the successes of the TRIPS agreement
adopted by the World Trade Organization. Thus, the adoption of mandatory provisions
of TRIPS in this field and the implementation of these provisions by WTO member
states had a great impact on international investment relations and intellectual property
rights became an important component of investment agreements.

In conclusion, IP rights that have been legally acquired in accordance with host
country law may be considered an investment asset. Their scope, content, and form will
be determined by domestic law of the host nation. However, the host country will still
be required to protect such rights as investment assets where investment agreements
specifically list a given right as an investment asset even nations, though it is not co-
vered by domestic law [8]. Since adding new sources of IP rights for foreign investors
does not specifically benefit developing it is crucial to always be clear about the extent
of investors' property rights and the function of domestic law. Additionally, it is essen-
tial to refrain from listing any rights that are not safeguarded by national legislation or
agreements to which the state is a signatory. It is important to note that the value and
importance of intellectual property are increasing due to the rapid development of
technology and industry, and this positive alterations will also be reflected in invest-
ment agreements.
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Abstract

In the article, the right to professional legal assistance and the protection of human rights are widely analy-
zed based on the existing diversity of opinions in the legal literature and international practice. It is noted that pro-
fessional legal assistance is recognized as an independent basic human right, which widely demonstrates its impor-
tance and necessity in the protection and promotion of human rights. Professional legal aid serves as a crucial me-
chanism to ensure the effective exercise of various human rights and to contribute to the overall realization of justi-
ce, equality, and the rule of law. The right to receive professional assistance has an irreplaceable role in the provision
of legal equality and human rights. It is the violation of these rights that indirectly leads to the restriction of other
human rights and freedoms, which is clear proof of the important place of the mentioned right in human rights.
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The right to receive professional legal assistance is distinguished by its special im-
portance in ensuring human rights and freedoms. First of all, professional legal aid acts
as one of the main guarantee mechanisms of the right to a fair trial as stipulated in inter-
national human rights documents. Also, defining and ensuring the right to receive pro-
fessional legal assistance is considered one of the main steps that legal, democratic, and
civilized states should take. Because professional legal assistance directly or indirectly
affects the provision of basic human rights and freedoms. Therefore, ensuring the right
to receive professional legal assistance is very necessary from the point of view of hu-
man rights and freedoms.

In one of the scientific studies conducted in the sphere of human rights, the right
to receive professional legal assistance is presented as one of the basic human rights
accepted at the international level regarding the impartiality of a person's justice [1]. It
is possible to fully agree with this position. We also consider it necessary to mention
that professional legal assistance should be considered as a basic human right in
international human rights documents. Analysis of modern requirements and processes
shows that the right to professional assistance is one of the main human rights of mo-
dern times. The provision of the right to professional assistance, as well as the provision
of professional legal services to those in need, and the existence of state guarantees for
this, show the urgency and importance of professional legal assistance in ensuring
human rights. It should also be noted that the provision of professional legal assistance
is closely related to a number of recognized human rights. That is, it is impossible to
think about ensuring a number of human rights without providing professional legal
assistance. Professionalism is considered essential for the effective exercise of these
rights. The provision of professional legal assistance is considered the main component
of these human rights and has a central position in this direction.

One of the main reasons why the right to professional legal assistance is recog-
nized as one of the basic human rights in modern times is that it is related to the rule of
law and the requirements of a civilized society. It is impossible to think that the right to
professional legal assistance is not recognized and not guaranteed in any civilized,
democratic state. This is due to the fact that the right to receive professional legal
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assistance is one of the main essential elements of ensuring the right to a fair trial, ef-
fective protection of rights and freedoms, and justice, as well as the right to equality
before the law.

The right to a fair trial, which will be considered one of the constituent elements of
the right to professional legal assistance, should be considered one of the most basic
human rights. The right to a fair trial is rightly presented in the literature as a key ele-
ment in the application of the rule of law, effective public administration, and impartial
and correct administration of justice [2]. As can be seen, every state that is guided by the
principles of democracy and the rule of law forms professional legal assistance mecha-
nisms in the measures it takes, being interested in the impartiality and transparency of
justice in this direction. In this way, it is possible to ensure the right to a fair trial. Pro-
fessional legal assistance should be recognized as a key component of the right to a fair
trial, enshrined in many international instruments. Professional legal assistance from
various directions has various positive effects in the process of ensuring a fair trial. First
of all, Article 10 of the Universal Declaration of Human Rights of 1948 and Article 6 of
the European Convention on Human Rights of 1950 establish the right to a fair trial and
determine that every person shall have both rights and duties there is also the right to
have the claims and accusations brought in criminal cases heard by fair, impartial and
open courts. The European Convention on Human Rights, approaching this right from
a wide range, also defines the right to receive legal assistance free of charge based on
the person's choice, as well as in cases where it is necessary to ensure justice if he does
not have sufficient financial means to provide legal services [3]. Based on the norms es-
tablished in international legal documents, we can note that if one of the main elements
of the right to a fair trial is the presumption of innocence, another equally important
component is the right to professional legal assistance. It is rightly noted in the litera-
ture that professional legal assistance is one of the main requirements for a fair and
impartial trial [4[. Looking at the experience, it is possible to note that in the context of
ensuring the right to a fair trial, the right to professional legal assistance basically means
that the person accused of a crime has the opportunity to receive legal advice and assis-
tance throughout the criminal trial process, the rights and duties of the person, the
nature of the charges, potential defenses and various legal provides guidance on the
consequences of options. It allows individuals to make informed decisions and
understand the consequences of their choices.

It is noted in the legal literature that the creation of equal opportunities for the use
of legal services is the basis for the fairness of the judicial system and the formation of
public opinion in the direction of ensuring the rule of law in the state [5]. Indeed, pro-
fessional legal assistance is extremely necessary in order for the parties to have equal
opportunities, as well as to ensure that the person remains defenseless before the inves-
tigative authorities of the state in the criminal process. Legal consultation in the context
of professional legal aid promotes the principle of equality of the parties, which aims to
ensure a balanced and fair litigation process, and manifests itself as one of the mecha-
nisms for ensuring human rights. By providing legal representation to the accused, they
help to bridge the gap in opportunities between the prosecution and the defense and to
equalize the situation between the prosecution and the defense. This enables accused
persons to effectively challenge the case against them, cross-examine witnesses, and en-
sure their fundamental human rights.
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The existence of requirements for the persons providing professional legal assis-
tance in the defense of human rights and freedoms in justice to have special higher edu-
cation, as well as to be qualified, confirms the importance of professional legal assis-
tance as the main guarantee mechanism. Thus, the subject who provides professional
legal assistance plays an important role in protecting the rights of the person to whom
legal assistance is provided during the trial. When the persons provided with legal
assistance are participants in the criminal proceedings, they can be informed about the
accusations, evaluate the evidence, object to the accusation, and get extensive and
detailed information about the material and procedural rights and duties established by
the legislation in both criminal and other types of proceedings, and it is possible to
obtain the evidence on their own. in cases where they are not, they get the opportunity
to use the help of state authorities and get information about the results and prospects
of the work. Professional legal aid entities also help protect the accused from potential
violations of their rights during the trial. As mentioned in the literature, in this process,
lawyers who provide professional legal assistance services appear as the main
individuals who stand guard over the rule of law, and the main task and direction of
activity of these subjects is the provision of human rights and freedoms, as well as the
rule of law [6].

Lawyers who provide professional legal assistance services have an important role
in ensuring human rights and freedoms. As a result of their activities in the context of
the professional legal aid mechanism, the access of individuals to effective means of
protection against violations of human rights and freedoms increases, and the process
of rights protection and elimination of violations is accelerated. So, if we approach it as
mentioned in one of the scientific studies, as a result of the activity of the subject pro-
viding professional legal assistance in justice, individuals are not deprived of their legal
guarantees and the correct formation of legal results is achieved [7]. Based on their
highly qualified education and experience, professional lawyers defend their rights and
prevent violations by developing a legal strategy adapted to their case. They collect
evidence, examine witnesses, object to the admission of evidence, and present legal
arguments on behalf of defendants in criminal cases. Representation by a professional
lawyer plays an important role in the persuasive presentation of the case of an accused
or suspect in criminal proceedings. In other words, professional legal aid is essential to
ensuring the fairness of the trial process by providing legal representation, advice, and
support to individuals to effectively resolve their cases and challenge evidence.

In a word, by means of professional legal assistance, individuals have the opportu-
nity to ensure the protection of their rights and freedoms, to actively participate in va-
rious processes, and to act in accordance with their legal interests in each process. Pro-
fessional legal assistance facilitates the work of judges, who preside over cases in
justice. Thus, the qualification of the persons providing professional legal assistance
services allows them to convey the opinions and positions of the persons whose rights
they defend more easily on the subject of justice. This is the basis for establishing effec-
tive communication, impartial and objective administration of justice. In short, a lawyer
providing professional legal services contributes to the protection of human rights and
freedoms, legal expectations, and the protection of the legal interests of individuals by
providing effective legal representation.

As a result, one of the scientific studies has rightly stated that the right to profes-
sional legal assistance is a component of the right to a fair trial, and in many cases, the
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latter right includes the content of the right to professional legal assistance [8]. We can
say that most cases of violations of human rights and freedoms by states worldwide
occur in places of detention and in the investigation process. Being subjected to the
mentioned inhumane treatment occupies a unique place on the world agenda as one of
the most important issues. From this direction, the right to professional legal assistance
can be considered as a very important mechanism. The provision of professional legal
assistance services can be considered as a safeguard against coercion, inhumane or
harsh treatment, and abuse of power and privileges by representatives of public autho-
rities during criminal proceedings.

For this reason, in the Principles adopted by the UN General Assembly, the right
to legal aid is also established in the list of rights of a person arrested or deprived of
liberty [9]. This is a clear indication of defining professional legal assistance as the main
mechanism for ensuring the right not to be subjected to torture and inhumane treat-
ment at the international level. Because the persons who provide professional legal
assistance help the suspect, accused, or convicted person to be treated fairly and res-
pectfully by law enforcement agencies, prosecutors, and the court by explaining their
rights and duties, as well as by using complaint mechanisms in case of a violation of
this guidance. In case of violation of the accused's rights or violations of the law, the
subject providing professional legal assistance intervenes in the matter. Thus, profes-
sional legal assistance acts as a key decisive mechanism in the provision and protection
of another human right.

The right to effective legal remedies is defined as one of the basic human rights in
the main international documents defining human rights and freedoms. The right to
effective remedies against human rights violations is recognized in international human
rights law. Thus, the right to effective legal remedies is enshrined in Article 8 of the
Universal Declaration of Human Rights dated 1948, Article 2 of the International
Covenant on Civil and Political Rights dated 1966, and Article 13 of the European Con-
vention on Human Rights dated 1950. , established in Article 47 of the Charter of
Fundamental Rights of 2000, adopted within the framework of the European Union.
The right to effective legal remedies determines the creation and operation of effective
legal remedies in cases where human rights and freedoms are violated, regardless of
who committed the violation (including violations by state authorities). Professional le-
gal aid plays an important role in enabling individuals to seek appropriate remedies,
such as compensation, restitution, or other forms of redress, for the human rights viola-
tions they have experienced. It helps individuals assert their rights, assert remedies, and
seek legal remedies for harm.

Although access to justice is not explicitly defined as an independent human right,
it is widely recognized as an important element of the rule of law and the effective
protection of human rights. Thus, in the statement of the high-level meeting of the UN,
equal access to justice was identified as a decisive element in ensuring the rule of law.
Also, from this direction, legal aid was assigned to state services regarding the rule of
law in ensuring effective management, providing legal aid under the condition of
creating high-quality and equal opportunities from this direction was imposed as an
obligation on the states [10]. In addition, in the international document adopted by the
UN General Assembly, ensuring equal access to justice for victims of violations of
international human rights and international humanitarian law is an obligation of the
states [11]. Professional legal aid plays an important role in facilitating access to justice
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by providing individuals, particularly those who are economically disadvantaged or
marginalized, with the necessary assistance to navigate the legal system and defend
their rights. This is an irreplaceable mechanism for individuals to defend their rights
and freedoms.

Professional legal assistance has a very important role in ensuring the right to
equality. So, it should be noted that equality manifests itself both as a human right and
as a basic principle in various legal fields. The right to equality as one of the basic
human rights and freedoms is established in the main international normative docu-
ments on human rights. This right includes equality before the law and the court. In this
regard, it should be noted that according to the approach of the UN, professional legal
assistance is also the main component of the right to equality. That is why legal aid is at
the center of the agenda of goals that the UN aims to achieve by 2030. It is in one of the
official sources of the UN that providing equal access to legal aid is considered an
important issue for compliance with international human rights standards, as well as
the protection of rights and freedoms at all times [12]. In one of the studies carried out
in this direction, it was rightly noted that the international norm established in Article
14 of the International Covenant on Civil and Political Rights of 1966 imposes on the
state the obligation to provide legal assistance to persons who have no financial means
and who are involved in criminal proceedings. acts as the legal basis for guaranteeing
the right to legal assistance [13]. The document adopted by the UN Human Rights Com-
mittee confirms this idea and defines Article 14 of the 1966 International Covenant as
the legal basis for the right to professional legal assistance [14]. From the point of view
of the right to equality, failure to provide professional legal assistance results in the
violation of this right.

In the literature, the equality of every person before the law is determined by
normative documents. However, not everyone has the same financial and social level.
Thus, it is rightly stated that professional legal assistance can be efficient and effective
only when approached in the context of equality law [15]. Because, when a legal dispute
arises between people with different financial means, in many cases, those who have
the means can use professional legal services, but those who do not have the financial
means cannot use such services, and there is inequality between the parties in justice.
On the other hand, when the rights of a person as an applicant are violated during
administrative proceedings, in court proceedings where the administrative body is rep-
resented by professional lawyers, the person's lack of legal assistance can exclude equa-
lity before the court. This results in a violation of the right to a fair trial, access to justice,
and the right to law and equality. This makes it necessary to provide free legal assis-
tance not only in criminal cases but also in civil and administrative court proceedings.

The prohibition of all forms of discrimination leads to the guarantee of the right to
equality. Cases of discrimination result in the violation of human rights and freedoms.
Professional legal assistance is also very important in cases of violation of human rights
through the application of discrimination. This manifests itself more in providing
advice on the violated rights of these persons or defending them in court. Professional
legal aid ensures equal access to justice for all people, regardless of their socioeconomic
status and other characteristics. This helps mitigate the barriers that marginalized or
economically disadvantaged individuals may face in seeking legal aid. Providing legal
aid services to those in need helps to eliminate inequalities in access to justice and
promotes equal treatment before the law.
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In one of the rightly conducted analyses, it was noted that, in addition to the indi-
vidual effect of protecting human rights and preventing violations, the provision of free
legal aid to persons who have no opportunity to defend their rights in cases of
discrimination also affects the change of the legal thinking of the society. However, so-
me strata of the population living in poverty cannot afford such legal services, which
reduces trust in the protection of human rights and freedoms and a fair trial in society.
Professional legal assistance is necessary, especially in cases of discrimination [16].
Professional legal aid provides equal access to justice for all individuals, regardless of
socioeconomic status or other characteristics, and helps overcome the legal and
procedural barriers that marginalized or economically disadvantaged individuals may
face and benefit from legal services in situations of discrimination. Providing legal aid
services to those in need, it helps to eliminate inequalities in access to justice and pro-
motes equal treatment before the law. In addition, professional legal assistance pro-
vided without any discrimination contributes to the reduction of discrimination in so-
ciety and the promotion of human rights protection.

In other words, professional legal aid includes the opportunity for individuals to
challenge discrimination and seek legal aid for human rights violations based on discri-
minatory grounds. Legal aid professionals help individuals understand their rights,
identify discrimination and take appropriate legal action. This includes the effective use
of procedural means to protect individuals' rights, challenge discriminatory practices,
and seek redress.

Professional legal aid plays an important role in protecting the rights of vulnerable
groups who are often discriminated against. Even denying professional legal assistance
to a group of people due to discrimination based on the groups they belong to violates
the right to a fair trial and the right to equality and non-discrimination. According to
the legal position formed by the European Court of Human Rights, the denial of legal
assistance to a migrant, because he is a migrant, is considered a violation of the rights of
access to court and discrimination [17]. Legal aid services should include special sup-
port provisions for people from marginalized communities, such as victims of discrimi-
nation based on race, gender, disability, or any other characteristics. This helps to pro-
tect their rights and ensure their access to justice on an equal basis.

In the context of professional legal assistance, the discriminated persons should be
given legal advice and, if necessary, legal representation should be carried out in
relevant authorities or institutions, as well as in court. It gives individuals the chance to
understand their rights, navigate legal processes and seek remedies for discrimination.
Legal aid specialists can provide legal services to victims of discrimination in the direc-
tion of application of existing substantive and procedural legal norms, use of proce du-
ral legal means, collection of evidence, and effective presentation of claims in cases of
discrimination.

We consider it necessary to note that in the context of professional legal aid
activities, public relations, legal literacy programs, and educational campaigns should
be organized frequently to raise awareness of discrimination and promote understan-
ding of rights. As we mentioned, professional legal memory also includes the enhance-
ment of legal knowledge. Awareness about signs of discrimination, legal and legislative
norms in this area, and sanctions can have a positive effect on the promotion of human
rights. It is also possible to change the legal thinking of society in a positive direction, to
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reduce the number of violations of the law on discrimination, and to build an inclusive
society through the implementation of the mentioned.

In general, professional legal aid contributes to the realization of the right to non-
discrimination by ensuring equal access to justice, preventing discriminatory practices,
and empowering individuals to defend their rights. It helps level the playing field, ad -
dress systemic inequalities, and promote a more inclusive, just society.

Professional legal assistance, which takes its place as the main legal mechanism in
the protection and provision of basic human rights, plays a very special role in ensuring
the basic rights and freedoms of vulnerable groups. This group of people includes
victims of domestic violence, refugees, internally displaced persons, children, disabled
people, etc. can be attributed. Due to their circumstances and situation, these persons
need more professional legal assistance. It is noted that one of the main components of a
just society is the creation of equal opportunities for professional legal assistance and
the provision of legal education to special vulnerable groups [18].

Professional legal assistance is especially important for protecting the rights of
vulnerable groups such as victims of domestic violence, refugees, children, or the
disabled. In order to ensure the protection of their rights and the fulfillment of their spe-
cial needs, it is necessary to implement specialized support and representation acti vi-
ties. It contributes to the fulfillment of the human rights principles of dignity, equality,
and non-discrimination.

It should be noted that among the principles established by the UN Human Rights
Commission, it is determined that states should ensure that persons deprived of the
capacity to act receive legal assistance to restore their rights and defend their claims. In
addition, it was noted in the same publication that states should provide children with
disabilities in all matters, and all persons with disabilities who have been subjected to
violence, especially women and girls with disabilities, in all legal proceedings free of
charge or in relation to violations of human rights or fundamental freedoms they must
ensure the provision of efficient professional legal services [19].

As it can be seen, professional legal assistance is seen as one of the main mecha-
nisms of securing or protecting basic human rights in various aspects. This increases the
importance of professional legal assistance activities in modern times when the impor-
tance and necessity of human rights are increasing day by day. The role and importance
of professional legal assistance in ensuring human rights and freedoms become more
clear in these cases.

Here, another approach is to clarify the issue of including the right to professional
legal assistance as one of the main human rights. So, is the right to professional assis-
tance a mechanism for ensuring and protecting basic human rights? Or is professional
legal assistance one of the basic human rights? Although there is no consensus on this
in the literature, it should be noted that the right to legal aid is established in Article 61
of the Constitution of the Republic of Azerbaijan, which is included in the chapter
called Basic human rights and freedoms. This suggests that in the Constitution of the
Republic of Azerbaijan, the right to receive legal assistance is included in the category
of basic human and civil rights. Thus, according to the content of that article, the
provision of high-quality legal assistance is defined as the right of everyone. Also, from
the content of this norm, it appears that a person has the right to use a defender from
the moment when the right to freedom is restricted by state authorities.
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In one of the scientific studies in which the right to professional legal assistance is
treated as an independent human right in the literature, it was defined as the duty of
civilized and democratic states to provide professional legal assistance as one of the
basic human rights and not to require payment for these services if necessary (20). This
should be taken as an opinion that indicates the importance of securing and protecting
the right to professional legal assistance in countries where the rule of law and
democratic principles are applied.

Also, in another analysis that emphasizes the importance of the right to profes-
sional legal assistance, it is noted that professional legal assistance is distinguished by
its specificity and fundamentality. This right is so important that in some cases, failure
to provide or protect it can reduce the importance of ensuring other human rights. This
is mainly found in the process of ensuring human rights in the criminal process. In that
literature, the position is that the right to receive professional legal assistance in inter-
national legal documents has been taken into account only as a component of the right
to a fair trial [21]. It is also possible to agree with this idea. Only as mentioned in that
scientific study, the importance of the right to receive professional legal assistance has
increased in modern times. Thus, it acts as an independent right with its own charac-
teristics. The fact that it is closely related to other human rights, and sometimes has the
nature of a provision or protection mechanism, as well as the fact that it is defined in
the content of the right to a fair trial in international normative legal documents does
not exclude treating the right to professional legal assistance as a separate human right.

In another scientific study carried out in this direction, the right to professional
legal assistance is presented as a means of guaranteeing independent human rights and
freedoms, regardless of whether it is guaranteed together with other human rights [22].
It is also possible to accept the approach from this direction. Because, indeed, the pro-
fessional assistance mechanism is considered as a legal mechanism with a particularly
important role in the provision and protection of the above-mentioned basic human
rights.

Thus, professional legal aid is recognized as an independent basic human right,
which widely demonstrates its importance and necessity in the protection and pro-
motion of human rights. Professional legal aid serves as a crucial mechanism to ensure
the effective exercise of various human rights and to contribute to the overall realization
of justice, equality, and the rule of law. The right to receive professional assistance has
an irreplaceable role in the provision of legal equality and human rights. It is the viola-
tion of these rights that indirectly leads to the restriction of other human rights and
freedoms, which is clear proof of the important place of the mentioned right in human
rights.
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